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WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Washington, D. C. :

SPJGH
CM 264093

13 ocT 194

UNITED STATES SEVENTH AIR FORCE

’ Ve Trial by G.C.M., convened at.
Major STUART S. KNICKERBOCKER

(0-1699180), Air Corps.

Dismissal and_total forfeltures.

e e S P e St

OPINION of the BOARD OF REVIEW
TAPPY, MELNIKER and GAMBRELL, Judge Advocates

1. The Board of Review has examined the record of trial in the
cage of the officer named above and submits this, its opinion, to The
Judge Advocate General. .

2. The accused was tried upon the following Charges and Specifi-
cations, a nolle prosequi - having been entered to the Specification of
Jharge I prior to trial byrdirection of the appointing authority:

 CHARGE II: Violation of the 95th Article of flar.

Specification 1: " In that Major Stuart S. Knickerbocker, 1124th.
School Squadron (Special) AAF, did, at Honolulu, between the -
datés of March 1, 1943 and July 31, 1943, knowingly and
wilfully associate with a prostitute, namely one Mary Del
Basco, this to the scandal and disgrace of the milltary service.

Specificatlon 2: 1In that Major Stuart S. Knickerbocker, * * %,
did, at APO #953, on or about June 19, 1943, knowingly and
wilfully escort to a dance at the Officers' Club, APO #953,
one Mary Del Basco, a prostitute, and then known by the said

- Major Stuart S. Knickerbocker to be a prostitute, this to
the scandal and disgrace of the military service,
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Specification 3: In that Major Stuart S. Knickerbocker, * % x,
did, at APO #953, on or about November 19, 1943, with intent
-to deceive Major General Willis H, Hale, his superior officer,
officially state in writing to the said Major General Willis
H, Hale substantially as follows: "In reference to the fourth
indorsement due to being sent to the mainland on duty it was
impossible to make remittance, as I did not draw my pay during
the period of this temporary duty." which statement was known
by him, the said kajor Stuart S. Knickerbocker, to be untrue,
in that he did, in fact, while on the continental United States
on said temporary duty, draw his pay for the month of August
1943, and Sixty dollars ($60.00) in addition thereto, at
McClellan Field, California, ,

CHARGE III: Violation of the 96th Article of War,

Specification 13 ‘(Finding of guilty disapproved by reviewing
authority).

Specification 2¢ In that Major Stuart S+ Knickerbocker, * ¥ *,
having been placed in charge of a mission from APO #953 to
continental United States, and having been given an itinerary
to follow in the performance thereof, did, on or about August
14, 1943, wrongfully and without authority deviate therefrom
by authorizing Major James Kirkpatrick, 1124th School Squadron
(Special) AAF, to operate an United States Army B-17F airplane
from Hamilton Field, California to Gowen Field, Idaho, said
airplane being the airplane which was assigned to Major Stuart
Se Knickerbocker for use in the performance of said mission.

Specification 33 ' In that Major Stuart S. Knickerchker, * ¥ ¥,
did, at Hamilton Field, California, on or about August 14,
1943, wrongfully authorize Major James Kirkpatrick, 1124
School Squadron (Special) AAF, to operate a United States
Army B-17 airplane from Hemilton Field, California, to Gowen
Field, Idaho, without a qualified co-pilot, in violatdion of
A.A.F, Regulation No, 55-5, Headquarters Army Air Forces,
dated September 30, 1943. _

Specifications 4-10 incl.: (Findings of not guilty).

Specification 11¢ In that Major Stuart S, Knickerbocker, * #* ¥,
having been placed in charge of a mission from AP0 #953 to
continental United States, and having been given an itinerary

~ to follow in the performance thereof, did, on or about
September 3, 1943, wrongfully and without authority deviate
therefrom by golng to Kansas City, Missouri.
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Specifications 12, 13: (Findings of not guilty).
ADDITIONAL CHARGE: Violation of the 95th Article of liar.

Specification: In that Major Stuart S. Knickerbocker, * * %,
did, at Honolulu, between the dates of August 1, 1943 and
December 1, 1943, knowingly and wilfully associate with a
prostltute, namely one lary Del Basco, this to the scandal
and disgrace of the mllltary service,

' The accused pleaded not gullty to all Specifications and Charges. He

was found guilty of Charge II, guilty of Specification 1 thereof, except
“the word and figure "liarch 1%, substituting therefor the word and figures
"April 15", of the excepted word and figure not guilty, of the substituted
word and figures guilty, guilty of Specification 2 thereof (as amended
during the trial by substituting the date 17 liay 1943 for the date 19 June
1943 (R. 62, 63)), and guilty of Specification 3 thereof; guilty of Charge
III, guilty of Specifications 1, 2, 3 and 11 thereof and not guilty of all
other Specifications thereof; guilty of the Additional Charge and its Speci-
fication., No evidence of previous convictions was introduced. He was sen-
tenced to be dismissed the service and to forfeit all pay and allowances

due or to.become due. The reviewing authority disapproved the finding of
guilty of Specification 1 of Charge III, approved the sentence and forwarded
the record of trial for action under Article of War 48,

3. In supnort of Specifications 1 and 2 of Charge II, the prosecution
introduced evidence to show that continuously from 15 August 1941 to at least
May 1944, Opal Bruno, alias Mary Del Basco, alias kary De Crasto, was a
common prostitute in Honolulu, Territory of Hawaii, where she was employed
from time to time in different houses of prostitution., For a portion of
1942 she was employed as a prostitute in a house of prostitution known as
the New Bungalow and in 1943 she entered similar employment in another such
establishment called the Service Hotel where she was so employed at the
time of trial of this case (R. 37-40, 42-44, 46, 47, 56; Ex. 13). It was
common knowledge among members of the vice squad of the Honolulu Police
Department that she was a prostitute (R. 41). She was listed as an "enter-
tainer" on the records of the Venereal Disease Control Office for the Board
of Health, Territory of Hawaii, an "entertainer" being a person employed as
a prostitute in a house of prostitution. She had been examined from time
to time by that office for venereal disease over the perioed from 15 August
1941 to 22 May 1944 (R. 40, 42-44, 46) .

Sometime prior to Easter 1943, accused told Captain William R,
Coulson that he had sold his dog to a prostitute and that it was possible
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for him to arrange a party at her home (R, 75). Apparently this occurred
sometime during January or February 1943, inasmuch as it was during that
period that accused informed Colonel Arthur B, Custis, his superior officer,
that he was going with & girl named Opal (Ex. 22). Captain Coulson and
several lieutenants in accused's organization attended a gay Easter party
at the home of kary Del Basco and Captain Coulson then discovered her to

be the prostitute about whom accused had earlier spoken (R. 75, 76).

About a week after this party Captain Coulson asked accused "How's your
whore" or "How's business downtown" and accused laughed in reply (R. 76).
First Lieutenant Donald E., Cleveland was one of the  junior officers at

this party and some two or three weeks thereafter he heard a discussion as
to the profession of Mary Del Basco (R. 79). Her home was located in Kalihi
Valley and contained a kitchen, two bedrooms, living room, bar and maid's
aquarters for which she paid a monthly rental of %125. She also employed a
personal maid (R. 66, 67; Ex, 23). Sometime soon after accused became ac-
quainted with Mary Del Basco he remarked to Colonel Custis that "I am all
se§ now, I don't have to worry about getting this woman into trouble" (Ex.
22).

From Februasry to July or August 1943, accused lived at lary Del
Bagsco's house at least half of every week (R. 56, 91; Ex. 24). During this
time he had quarters with Colonel Custis but went there generally only to
change his clothes or obtain his laundry. Ie informed the colonel that he
was staying with Opal up in Kalihi Valley (Ex. 22). Colonel Custis met .
this woman about a month after accused had first commenced to associate A
with her when accused escorted her to a surprise birthday party given for
the colonel on 27 February 1943. She was seen with accused in his living
guarters at Hickam Field on several occasions and accused also escorted her
~ to social functions at the Hickam Field Officers' Club where she was intro-
duced to many officers and civilians connected with this field (R. 62, 65, 90;
Exs, 22, 23). She was escorted by accused to one party at the Officers' Club
around June 1943 where she was introduced to officers and civilians, She
attended a dance at the club sometime in July or August 1943 and also the
large Luau festival held there that year (R. 68, 69, 81; Exs. 22, 24). In
May or June 1943, Colonel Custis and other offlcers attended a party given
by accused at Mary Del Basco's home for the officers of his squadron (Exs.
22, 24). Accused invited liajor James Kirkpatrick to dinner at her "large,
beautiful home" in July 1943, and sometime later in 1943 Major Kirkpatrick,
along with several other officers, was invited by accused to attend another
party at the Del Basco home (Ex. 23). At various times over a period of
two months commencing sometime in kay 1943 accused was accustomed to have
an enlisted man drive him to KRalihi Valley and then return for him the
following morning around 7 a.m. This enlisted man also had transported
two formally gowned women from the Kalihl Valley house to accused's quarters
(Rs 72-74). Captain Phillip Hawgood, who had been in the company of
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accused and liary Del Basco on some five or six occasions, slept at her
home one night, occupying one of the two bedrooms.. Accused did not
occupy the room with him but departed with him the next morning (R. 83).
Accused also escorted this woman to public eating establishments in
downtown Honolulu on an average of about once a week (1. 62, 80).

On 6 July 1943, accused and lary Del Lasco acquired a Packard
automobile, title to which was taken in their joint names (R. 52; kx. 16).
"~ Mary Del Basco testified that she loaned accused 500 to buy the car. The
auto was for accused's use and her interest in it was solely a security
interest to insure repayment of the loan. However, she admitted she filed
the gas ration application for the automobile stating thereon that she
used it fo; transportation to and from her work at the Service Hotel (R. 56,
© 573 Ex. 17). :

During this period from February to July or August 1943, liary
Del Basco was about the only female companion with whom accused was seen.
She was_considered to be a respectable girl at least by Colonel Custis
(Ex. 22). However, sometime between June and October 1943 it had become
common gossip among the officers and men of accused's squadron that he was
associating with a prostitute (Ex. 24). In July or August 1943 Colonel
Custis learned of Mary Del Basco's profession, summoned accused to his of-
fice and informed him that she was a common prostitute. Accused denied
that he had any knowledge that such was her occupation and stated that he
would cease associating with her (Ex. 22). Mary Del Basco testified that
when she first met accused she told him her family was wealthy and that
she was employed at a local concern named C. B, Brewer's Company (R. 63).
She stated that she never informed accused of her true occupation but that
about two weeks before accused departed for a trip to the mainland on
14 August 1943, accused told her that Colonel Custis had informed him of
he; profession and that he would be unable to see her in the future (R. 58,
64).

A statement given by accused to a Colonel Benda of the Inspector
General's Department on 23 COctober 1943 was read in evidence without
objection (R, 54, 55). In it accused stated that he first began to -
associate with Mary Del Basco in February 1943, after having sold his dog
to her. Although he spent several evenings at her house, he denied that he
lived with her. Although he associated with her until three or four weeks
prior to his trip to the mainland on 14 August 1944, visited at her home,
escorted her to public dining establishments and to the Hickam Field
Officers' Club, he denied he was aware of the fact that she was a prostitute.
He stated he did not see lary Del Basco and was not in her company after
Colonel Custis had informed him of her occupation (R. 54).

-
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In support of the Additional Charge and its Specification the prose-
cution introduced evidence to show .that just before accused left on his
trip to the mainland on 14 August 1943, lary Del Basco gave Major
Kirkpatrick her check for 3350, dated 12 August 1943, which she asked him
to deliver to accused (R. 59). kary Del Basco testified that this check
represented part € her lean to accused to finance purchase of the Packard
automobile (R. 59; Ex. 18), although the auto had been purchased 6 July
1943. She admitted that just three weeks before she gave accused this
check he had told her he would no longer associate with her (R. 59).

On 22 August 1943, while accused was on his trip to the mainland,
he cabled the following message to kary Del Basco at Honolulu, viz: "hiss
You Home Soon" (R. 161; Ex. 28). On 11 September 1943, accused telephoned
. from Sacramento, California, to Liary Del Basco at Honolulu. lie opened the
conversation with "Hello, darling. How are you", and then inquired as to
her health, After discussing a woman known to both of them, the conversation
continued as follows (R. 71; Ex. 19):.

Accused: Miell, I just wanted to talk to you.. I get awful
lonesome,

Mary: "Did you talk to mother?t

Accused: "No, but I'1ll be going back that way and I'll call
her when I get down there.,"

Lary: "I see,"

Accused: ‘'"Take good care of yourself now, baby."
lary: "I will, honey."

Accused: "Okay, darling. I hope to see you soon."
Mary: "All right, dear. Bye."

Accused returned to Eonolulu from his trip to the mainland on
10 October 1943 (Ex. 22), On 3 Hovember 1943, accused and liary Del Basco
sold and transferred the Packard automobile to one John Messina for the
sum of $600, DMary Del Basco testified that she received 4200 of the purchase
price to apply on her loan of $500 to accused. Accused did not repay the
balance due on this loan until March or April 1944 (R. 51, 57; Ex. 15).

On 17 November 1943, Liary Del Basco visited Wichman's Jewelry
Store, llonolulu, and was shown several men's wrist watches. After tentatively
selecting one she left the store. The following day she returned and looked
at two more expensive models. She then called accused who was apparently
outside the shop and he entered. Concealing the price tags from his view
she asked him which watch he preferred and he indicated his choice. She
then tore the price tag from the watch selected, handed it to the accused
and told him to run along. Accused left the store while lary Del Basco

3
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turnedvto-the salesledy and paid her the purchase price of the watch in
cash, $825, including tax (R. 85-87).

In support of Specification 3 of Charge II the prosecution intro-
duced evidence to show thnat in October 1943 accused was delinquent in paying
his account with the ilendricks Field Post Exchange, Sebring, Florida (R. 10).
By 9th Indorsement dated 17 November 1943, accused was instructed by order
of the Commanding General, Headquarters Seventh Air Force, to itemize all
amounts he had paid on a balance of $237.35 which had beer due and owing on
22 December 1942, and to explain the contradiction between the 4th Indorse-
ment dated 18 August 1943, in which accused stated that a check was being
sent to pay the balance due, and the 7th Indorsement dated 7 October 1943,
wherein accused stated that payment of the balance had not been made, Ac~
cused replied by 10th Indorsement stating that the account had been paid in
full on 1 November 1943 and also that (Ex. 1):

"2, In reference to the fourth endorsement due to being sent
to the mainland on duty it was impossible to make remittance, as
I 4id not drew my pay during the pericd of this Temporary duty."

As a matter of fact while accused was at kcClellan Field,.California, during
his trip to the mainland he had been paid base and longevity pay and rental
and subsistence allowances to include 31 August 1943 and also a partial pay-
nent of $60., All this appeared on accused's pasy and allowance account for
the month of September 1943 (Ex. 2). In an 11lth Indorsement accused was
confronted with these facts dnd'requested to explain them., He replied by
12th Indorsement and offered the following explenation (Ex. 1): :

"In compliance with your request of 1lth Ind, the above voucher
is correct, but due to circumstances of expense over a period of
Eight weeks, as well as loaning finances to the enlisted personel
during this duty it was impossible to keep any obligations until
such time as I had returned to this station."

In supﬁort of Specification 2 of Charge III the prosecution intro-
duced evidence to show that on 14 August 1943 a B-17-F.type Army aircraft
left Hickam Field on a flight to the United States. The accused was the
pilot in command of the flight, Major Kirkpatrick was co-pilot, Second
Lieutenant F. M. Hemmings was navigator and Technical Sergeant R. L. Stanley
was engineer. One other individual comprised the balance of the crew (Ro 243
Exs. 5, 23, 28). This trip was strictly an emergency business trip to permit
accused to secure critical supplies for the Seventh Air Force Gunnery School
and spare parts for training equipment, The orders for this trip set forth
an itinerary which included visits to the following citles in the order .set
forth, viz: San Francisco, California; Dallas, Texas; Dayton, Chioj
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Jew York City; Dayton, Chio; San Francisco, California; return to
Honolulu, Territory of Haweii, The trip wes to consume not more than
fourteen days, although accused did not in fact return to Hickam Field
until 10 October 1943. lio deviation from the planned itinerary was
authorized., If for business reasons it became advisable to deviate
from the itinerary, permission so to do was to be obtained beforehand
from Colonel Custis. If any deviation occurred as a result of an emergency
arising from weather conditions or unforeseen exigencies, the change in
itinerary was to be promptly reported to Colonel Custis (R. 25; Exs. 5,
22).

- The B-17 aircraft left Hickam Field at 0030 hours on Saturday,
14 August 1943 and arrived at Hamilton Field, California, at 1445 hours
the same day. At 1930 hours that day this aircraft was flown from Hamilton
Field to Gowen Field at Boise, Idaho, arriving there at 2400 hours (Ex. 7).
Although the flight to Gowen Field was made with accused's permission, he
did not go on it. He permitted Major hirkpatrick to pilot the plane on
that flight and Var Department Air Corps - Form No. 1, upon which the pilot
of the plane was required to make certain entries, lists Lieutenant Hemmings
as co-pilot (R. 17, 19, 20; Exs, 7, 28). Lieutenant Hemmings was a rated
navigator but was not a rated pilot or crew chief (R. 18; Ex. 23). Accord-
ing to Major Kirkpatrick certain of the radioc equipment of the plane, in-
cluding the command set receivers and radio compass, had not functioned
properly on the trip across the Pacific. Inguiries at Hamilton Field and
licClellan.Field, California, revealed that the necessary repairs could not
be made at either place until Mionday, the repair shops apparently being
closed over the week end. lajor Kirkpatrick had previously been stationed
at Gowen Field and his wife and children were living in the city of Boise.
Believing that personnel at that field would make the necessary repairs on’
Sunday, it was decided that he should fly the plane there and then spend
+the week end visiting with his family, The return flight to Hamilton Field
was made on the following Tuesday. According to Major Kirkpatrick accused
in the meanwhile concerned himself at McClellan Field with matters pertaining
to his mission (Ex. 28).

Form 41B is an official record which is carried aboard all planes

and on which entries are made regularly after each flight relative to all
inspections made of the plane and all repair work done thereon (R. 29-31),
On the Form A1B of this B-17 aircraft there appears no entry of an inspection,
work done or repairs made on Sunday, 15 August 1943, However, for 14 August
1943, the following entry appears, viz (R. 31; Ex. 9): ‘
1415 Check Radio compass OK Toggle Switch on Compass Rec
was on - G - W - instead - of - voice (Sgt. Balunos)"
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The expression "C-W!" means "continuous wave" (R. 31). To change from
continuous wave to voice merely requires a manual flip of the exposed
toggle switch., The phrase "Radio compass OK" meant that the compass had
been inspected and found to be operating properly (R. 95).

Ih support of Specification 3 of Charge III the prosecution
introduced evidence to show that according to Army Air Forces Regulation
No. 55=5, 30 September 1942

"multi-engined aircraft, the cockpits of which are arranged for
side-by-side seating of pilot and co-pilot will be operated with

a co-pilot except-that commanding officers may authorize the
operation of such aircraft with a minimum pilot crew of one pilot
provided the pilet is accompanied by a crew chief or aerial engineer
who is thoroughly familiar with the méchanical operation of the air-
plane and its equipment", '

The regulation further provided that "Commanders may authorize deviation
from the above requirements in case of military necessity" (Ex. 8). As
has already been stated, Lieutenant Hemmings, who was a rated navigator
but not a rated pilot or crew chief, was listed as co-pilot on the flight
to Gowen Field, Idaho, on the plane's Air Corps Form Ho. 1. Technical
Sergeant R, If, Stanley was engineer on this flight (R. 20; Ex. 7).

By agreement between the defense and the prosecution, Brigadier
General William J. Flood, Chief of Staff, Seventh Air Force, was permitted
to give his interpretation of Army Air Forces Regulation No. 55-5. He
stated that when a plane was "out on its own" the pilot of the plane could
authorize its operation by the co-pilot alone provided he was accompanied
by a qualified erew chief or aerlal engineer., He believed that if the ac-
_cused were busy on matters connected with his mission that would constitute
the "military necessity" requisite to permit deviation from the general rule
promulgated by the regulations (R. 26).

In support of Specification 11 of Charge III the prosecution
‘introduced evidence to show that, according to accused's official orders
covering the trip to the mainlard, a stop at Kansas City, lissouril, was
not authorized (Exs. 5, 22). About the time the trip was made Colonel
Custis was having some dental work done in Honolulu and some dental sup-
plies which could be obtained from a dental house in Kansas City were
needed to complete the work, According to Colonel Custis he gave accused
a check for §5 just before the latter departed on this trip and asked him
1f he would send it to the dental house in Kansas City when he arrived at
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San Francisco, along with a letter requesting that the particular sup-
plies desired be shipped to accused at San Francisco so he could pick
them up there after completion of his trip about the United States and
carry them to Honolulu. The supnlies weighed less than a quarter of a
pound., Colonel Justis stated that he did not ask accused to stop at
Kansas City and obtain these supplies (Ex. 22). According to liajor
Kirkpatrick's version of this incident, just prior to leaving Honolulu

. Colonel Custis "wrote on a sheet Of paper the name and address of a
dental laboratory in Kansas City, from which I was to obtain a denture
for him, and he gave me the money therefor" (Ex. 23). An overnight stop
was in fact made at Kansas City and the dental supplies were obtained
(R. 19; Exs. 7, 23). While at Kansas City, according to liajor Klrkpatrick
‘they conferred with representatives of Twentieth Century Fox liotion
Pictures relative to training films which might be available for use by
the Seventh Alr Force Gunnery School, having been adv1sed so to do by
Training Aids Division in New York (Lk. 23).

4o  After accused had been inforped of his rights as an accused on
trial, he elected to take the stand and testify under oath. In addition
the defense presented other evidence on certain of the offenses charged,

With respect to Specifications 1 and 2 of Charge II, accused
testified that he met Mary Del Basco in February 1943 when she purchased
his dog and soon thereafter he began to associate with her, He visited -
at her home and "many times spent the night there" (R. 118, 119). He
escorted her to dinner at public places in Honolulu, to dances and parties
at Hickam Field Officers' €lub, to officers' homes and to his own quarters
(R. 119, 120). She informed accused she was employed by C. Brewer Co. in
Honolulu and accused asserted he did not discover her real occupation until
sometime in late July or the early part of August when Colonel Gustis in-
formed him and Major Kirkpatrick of it (R. 120, 121)., At first accused did
not recall having any conversation with Captain Coulson sometime prior te
baster 1943 during which accused referred to Mary Del Basco as a prostitute
(R. 119). Later he denied that he ever so referred to her in any conversation
with Captain Coulson (R. 138, 139). Accused denied that he told Colonel
Custis, shortly after his association with lMary Del Basco began, that now
he would not have to worry about getting a woman pregnant (R. 141). The
statement of Commander John B. Cooke, U, S, Navy, retired, was admitted in
evidence with the consent of the prosecution, In it the commander stated
he had seen Mary Del Basco in accused's company on some eight or ten oc-
casions, one of which was a birthday party given for him at Hickam Field
on 17 May 1943 (Ex. E). .

On cross-examination accused admitted he had been married three
times, ,having married his third and present wife, = Catholic, before his
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second marriage had been terminated. Although his third wife had stated
she would not divorce him, apparently accused had busied himself about

maintaining divorce proceedings and had gone so far as to become engaged
to a nurse connected with the 147th General Hospital (R. 126, 128, 137).

With respect to the Additional Charge and its Specification, the
accused testified that he did not associate with Mary Del Basco after he
learned her real occupation except to close up business matters connected
with the sale of the Packard automobile., He stated that although Mary had
agreed to loan him all of the money to buy the auto,.he actually paid the
balance of $350 due on it and that the check he received from her on
12 August 1943 was given to him in fulfillment of her promise to loan him
the money to buy the auto (R. 121, 122). Major Kirkpatrick gave him the
check stating "Mary wanted you to have 1t* (R. 139). When he returned
from his trip to the mainland he sold the auto for $600, paid Nary $200 of
it in reduction of her loan and repaid the balance of the loan around Easter
1944 (R, 122, 142). He explained his trans-oceanic phone conversation with
her by statlng that he wished to pacify her because he was fearful she might
cause him trouble (R. 128). He stated, "In my own opinion, knowing I had
been deceived by this lady, I didn't know what she might do, and I didn't
care to become involved any more, so I called her up and inguired if any-
thing could be done, I didn't mention when I would be back" (R. 123)., He
conceded he might have sent her a card and a cablegram from the mainland
during his trip (R. 128), He explained this conduct by saying, "Just because:
you don't associate with a person is no reason for not calling or writing.

A telephone call or a card is not an association" (R. 128). lajor Kirkpatrick
had given accused the address of Mary's motlier and accused planned to call
her while on the mainland to tell her of Mary's well being (R. 144).

Accused further testified that late in November, after he and
Major Kirkpatrick had been suspended from duty, they were walking in -
downtown Honolwlu and gquite by accident met Mary Del Basco who handed
Major Kirkpatrick a Christmas present. She told accused to accompany her
down the street and she would give him a present. Therefore; they entered
a Jjewelry store and Mary told accused to take his choice of one of two
watches which were shown to them, He indicated his choice, tock the watch
he chose and then left the store after thanking her (R. 123). .

. With respect to Specification 3 of Charge I1I, accused stated
that when he wrote the 10th Indorsement he had not received flight pay due
him, although he had received all other pay and sllowances plus a partial
payment of $60, and that he had intended to say in the indorsement that he ;
 had not drawn all of his pay and for that reason the account with the Exchange
at Sebring Field had not been settled earlier. He had little experience with
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military correspondence and had not intended to deceive by his misstate-
ment (R. 101, 102, 143).

In defending agalnst Specification 2 of Charge III the accused
testified that on the trip to the mainland the radio equipment of the B-17
plane including the radio compass failed to function properly. He sought
to have the equipment serviced at Hamilton Field upon arrival there on
14 August 1943 but wes advised that there were no spare parts at the field,
Accused flew to San Francisco that saeme afternoon but the repairs could not
be made there. It was decided that either Tucson, Arizona, or Gowen Field,
Idaho, was the nearest place where the work could be performed. Because of
Major Kirkpatrick's acquaintance with personnel at the latter field it was
decided that he should fly the plane there and have the necessary repairs
made while accused remained in California to carry on with the business of
‘the mission (R. 107, 108).

Second Lieutenant Frederick M, Hemmings, the navigator on the
flight from Honolulu, testified that the radio compass did not function
properly during the trip to the mainland (R. 149). When the plane landed
at Hamilton Field at the end of its trans-oceanic flight, it was met by
accused's wife {R., 154)., Llajor Kirkpatrick's wife met the plane when it
‘landed at Gowen Field (R. 155). During the flight to Gowen Field the radio
ceased to function and they were forced to land at Pocatello, Idaho, to
obtain their bearings. On the return trip to Hamilton Field the radio
_functioned properly (R. 151).

. With respect to Specification 3 of Charge III, the accused testi-
fied that the requirements of Army Air Forces Regulation No. 55-5 were
complied with on the flight to Gowen Field because Technical Sergeant Stanley
was a qualified flight engineer on B-17 type of aircraft and "one of the
‘finest crew chiefs * * * in this area" (R, 109). Accused believed the trip
to Gowen Field was dictated by "military necessity" in order to afford rest
for his crew and to obtain the necessary repairs to the radio equipment
(R. 110). Lieutenant Hemmings testified that both he and the flight engineer,
Technical Sergeant Stanley, acted as co-pilot on the flight to Gowen Field,
For the first 30 or A5 minutes of the flight Sergeant Stanley was in the
co-pilot's seat and then as night fell the lieutenant relieved him, Sergeant
Stanley returned to the co-pilot's seat before the plane was landed at
Pocatello, Idaho, He assisted in the take-off from there and remained in
the co-pilot's seat for the balance of the flight to Gowen Field where he
- Malso landed the shlp" (R. 150, 151). ‘

With respect to Specification ll of Charge III, accused testified
that he was told by Major Kirkpatrick that they were to siop at Kansas City,

~12-
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Missouri, to pick up some items for Colonel Custis, They also used

this overnight stop to contact representatives of Twentieth Century

Fox films in an attempt to locate training films (R. 115). Lieutenant
Hemmings testified that the afternoon of the day the flight to the main-
land was made Colonel Custis entered the hangar at Hickam Field and
handed Major hirkpatrick some papers. ile did not recall if accused was
present on that occasion (R, 153).

54 The evidence introduced by the prosecution in support of Speci-
.fication 1 of Charge II conclusively shows that at least from 15 April 1943
until 31 July 1943 (as found by the court) the accused publicly associated
with a common prostitute. e not only lived with her at her home about half
that period of time but also escorted her to public eating establishments
in Honolulu, to his duarters, to social events at the Hickam Field Cfficers!
Club and to parties =iven by other officers. He invited other officers to
the home of the prostitute to attend parties held there., During this
association he introduced her freely to officers and civilians connected
with Hickam Field. Accused's only defense was that he did not know she
was a prostitute,. However, competent evidence introduced by the prosecution
shows that he learned of her professlon shortly after he met her in February
1943. He told Captain Coulson she was a prostitute sometime prior to Easter
1943, and also told Colonel Custis, in a conversation concerning her, that
"I em all set now, I don't have to worry about getting this woman into
trouble", All during this time rumors as to the profession of accused's
lady friend were rampant in accused's organization. At least one officer
chided accused about her unsavory occupation and received only a laugh in
reply, The evidence conclusively establishes that accused knew the occupa-
tion of this woman from the inception of his association with her and that
despite it he associated intimetely with her and brazenly escorted her in
public and to social functions attended by military personnel, He also
arranged parties at her not too modest home to which he invited other of-
ficers. Such conduct was reprehensible and disgraceful and leaves no doubt
of accused's unfitness to remain an officer. The court found accused guilty
of associating with this prostitute from 15 April 1943 rather than from
1 March 1943 as alleged and the evidence fully sustains the finding.

After all evidence had been presented, the prosecution requested,
and was granted, permission by the court to amend Specification 2 of
Charge II by changing the date on which accused was charged with escorting
this prostitute to a dance at the Officers' Club AFO #953 from 19 June 1943
to 17 kay 1943. Although witnesses for the prosecution testified that ac~-
cused escorted her to a party at the Ufficers' Club around June 1943 and to
- a dance around July or August 1943, a witness for the defense definitely

fixed 17 bay 1943 as a date on which she and accused attended a soclal
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function at the club. Apparently because of that definite testimony,
the prosecution sought and received permigsion from the court to amend
the Specification.

A court may permit a specification to be amended if, though
defective, it is nevertheless sufficient fairly to apprise the accused
of the offense alleged (ICli, 1928, par. 73). In view of the fact that
the evidence shows accused escorted this woman to the Officers' Club on
several occasions, one of which occurred around June 1943, it might well
. be doubted that the original Specification (fixing 19 June 1943 as the
date of the offense) fairly apprised accused that he was being tried only
for the particular visit made to the club on 17 May 1943. I1f there had been
but one visit made to the Officers! Club the amendment might well have been
allowed. The evidence indicates that such was not the fact. However, even
more substantial objection exists to this Specification, Under Specification
1 of Charge II the court found the accused gullty of associating with her
from 15 April to 31 July 1943. The association is not limited to any
particular places or times during thiss pericd. The language of the Speci-
fication is sufficiently broad to include his assoclation with her wherever
and whenever it occurred from 15 April until 31 July 1943. Escorting her
to the Officers' Club on 17 llay 1943 was but one incident of the entire
association of which he had already been found guilty. = Thus, when accused
was found guilty of Specification 2, he was in fact being twice found
- guilty of the same offense, It is elementary that an accused may not
properly be found guilty twice for the same offense., Accordingly, the
finding of guilty of Specification 2 of Charge II cannot be sustained.

. Under the Specification of the Additional Charge competent
evidence shows that after 1 August 1943 and after Colonel Custis told ac-
cused he knew of Mary Del Basco's profession and advised him to cease his
association with her, he still continued to do so at least to the extent
of (a) speaking to her in endearing and affectionate tones over trans-
oceanic telephone from California to Honolulu, (b) sending her a cable
indicating that he missed her while on his trip to the mainland, (c)
accepting a check for $350 from her, his attempted explanation of which
is offensive to ordinary common sense, and (d) accepting from her as a
present a wrist watch valued at $825. There is no evidence that this
later association was of the flagrant and open nature that characterized
accused's relations with this prostitute over the period covered by
Specification 1 of Charge II. Nevertheless it is clear that accused
continued a social relationship with a common prostitute after her
character and profession had become known to him and his superiors and
~ he had been warned against continuance of the relationship. For an of-
ficer to continue such an association under these sircumstances, albeit

-l4-
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concealed to a substantial degree. from the public gaze, constitutes con-
duct unbecoming an officer and a gentleman in violation of Article of War
95, Although this conduct is alleged in the Specification to be "to the
scandal and disgrace of the military service" such words are descriptive
only and may be treated as surplusage., Conduct condemned by Article of

War 95 is not necessarily conduct that scandalizes the military service or
the community (Winthrop's liilitary Law and Frecedents, 2d Ed., p. 711). It
is conduct Mmorally unbefitting and unworthy"™ of an officer and.a gentleman
(Winthrop, supra, p. 711). If the net effect of an officer's behavior in
an unofficial or private capacity is such as to exhibit him "as morally
unworthy to remain a member of the honorable profession of arms®, his
conduct is violative of Article of war 95 (iwinthrop, supra, p. 713). Such
was the conduct of the accused in associating with this woman after 1 August
-1943, The evidence sustaing the findings of guilty of the Additional Charge
and its Specification.

\ie are not unmindful that Specification 1 of Charge II and the
Specification of the Additional Charge cover a continuous association with
this prostitute from 1 March 1943 to 1 December 1943. OCbjection might be
raised that inasmuch as a continuous course of conduct is the gravamen of
the offense, arbitrarily to separate the conduct under two specifications,
one covering the period from 1 March 1943 to 31 July 1943 and the other from
1 August 1943 to 1 December 1943, constitutes an unreasonable multiplication
of charges frowned upon by military law (MCl, 1928, par. 27). Certainly it
would have been improper to have arbitrarily divided the entire period from
1 March to 1 December into two or more periods unless the character of the
association warranted such a division. However, the temporal division here
made was not arbitrary. Accused's conduct during the first period was open
and notorious. Around July or August came the denouement so far as accused's
. superior officer was concerned. Colonel Custis learned of the girl's character
" and profession, conveyed his knowledge to accused and was informed by accused
that he would terminate the relationship. This accused falled to do, but, on
the contrary, he continued to associate with his paramour although he did so
in a secretive, unobtrusive way to avoid detection. It thus becomes clear
that sccused's conduct was not continuously of the same nature over the entire
period but rather falls into two distinct categories. Under such circumstances
it was not improper to set forth each course of conduct in a separate’ specifi-
cation, . '

)

The evidence offered under Specification 3 of Charge II conclusively
establishes that accused knowingly and intentionally made a false official
statement in writing to a superior officer, stating that he had received no
pay while on his trip to the mainland when in fact he had received base and
longevity pay, rental and subsistence allowances and a partial payment of $60.
He had not, however, received his flight pay. Grasping that fact, he sought
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to convince the court that when he wrote that he had not received "my
‘pay" while on his trip to the mainland, he meant to write "all my pay".
This explanation fails to command credence when it is remembered that
he was using the alleged failure to receive pay as an excuse for failing
to make remittance on an obligation long overdue. The evidence sustains
the finding of guilty of Specification 3 of Charge I1I,

The evidence offered under Specification 2 of Charge III demon=-
strates that accused violated orders which expressly programmed the itinerary
of the flight to the mainland when he permitted Major Kirkpatrick to fly the
plane to Gowen Field, Idaho, Accused sought to explain it on the grounds
that the itrip was necessary to obtain needed repairs to the plane's radio
equipment over the week end to prevent any loss of time from the business of
the mission. This excuse was demollished by documentary proof that no repairs
were made at Gowen Fleld-‘inasmuch as the radio equipment was found to be
functioning properly. Further, we are unable to see how any time was con-
served since Major Kirkpatrick did not return to Hamilton Field, California,
until the Tuesday following the week end., More time would have been saved
if the plane had remained at Hamilton Field and the alleged repairs had been
mede on Monday. It is inescapeble that the real purpose of the trip was to
permit Major Kirkpatrick to visit his wife and children in Boise, Idaho. The
evidence sustains the finding of guilty of Specification 2 of Charge III,

The evidence offered under Specification 3 of Charge III shows
that on the flight to Gowen Field the plane was piloted by Major Kirkpatrick
with Lieutenant Hemmings listed as co=-pilot although he was only a rated
navigator. Technical Sergeant Stanley served as engineer on this flight.
Under Army Air Forces Regulation No. 55-5, 30 September 1943, operation of
this plane with a minimum pilot crew of one pillot accompanied by an -aerial
engineer thoroughly familiar with the mechanical operations of the plane and
its equipment was authorized. The prosecution presented no evidence to show -
that Sergeant Stanley did not fulfill the requirements of that regulation.
Proof of that fact was an essentlal element of the offense alleged. Failure
to offer any proof on that essential point was fatal to the proseeution's
case, In addition, the defense presented evidence to show that Sergeant
Stanley occupied the co-pilot's seat for a portion of the trip and actually
agsisted in landing and taking off the plane during this flight. Such *
evidence brings the defect in the prosecution's case into bold relief, The
evidence does not sustain the finding of guilty of Specification 3 of Charge III.

The evidence offered under Specification il of Charge IIT estab-
lishes that accused made an overnight stop at Kansas City, Missouri, while

16w



(17)

on his trip to the mainland. This stop was not authorized by accused's
official orders. Although the defense introduced evidence to show that
the stop was made at the request of Colonel Custis, accused's superior
officer, to permit performance of a personal errand for him, Colonel
Custis denied that he had requested accused so to do. The vourt believed
the testimony of Colonel Custis. There is nothing in the record to
indicate it was unwarranted in so doing, The evidence sustains the find-
ing of guilty of Specification 11 of Charge III.

6. The accused is 32 years of age, In civilian 1life he was employed
in promotion and public relations work successively by two of the smaller
western airlines in this country. He served as flight lieutenant in the
" Royal Canadian Air Force from June 1940. He was commissioned a captain,
Army of the United States, 16 lay 1942 by Special Order of the Canadian-
American Nilitary Board, Belkville, Ontario, He was promoted to major
on 1 January 1943, :

i 7. The court was legally constituted and had jurisdiction of the
person and the offenses, Ixcept as noted above, no errors injuriously
affecting the substantial rights of accused were committed during the trial,
In the opinion of the Board of Review the record of trial is legally suf-
ficient to support the findings of gullty of Charge II and Specifications 1
and 3 thereof, Charge III and Specifications 2 and 11 thereof, and the Ad-
ditional Charge and its Specification, legally insufficient to support .
the findings of guilty of Specification 2 of Charge II and Specification 3
of Charge III, and legally sufficient to support the sentence and to warrant
confirmation of the sentence. Dismissal is mandatory upon conviction of a -
~ violation of Article of Viar 95 and is authorized upon conviction of a
violation of Article of ‘iiar 96,

C%WM ”a M' y Judge Advocate.

5 Judge Advocate.

7/ WL X Judge Advocate.
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SPJGH '
- Cli 264093 : 1st Ind.

War Department, J.1.G.0., 33 0CT 1944 - To the Secretary of ¥ar.

1, Herewith are-transmitted for the action of the President the
record of trial and the opinion of the Board of Review in the cage of
Major Stuart S. Knlckerbocker (0-1699180), Air Corps.

2. I concur in the opinion of the Board of Review that the record .
of trisl is legally sufficient to support the findings of guilty of
Charge II and Specifications 1 and 3 thereof, Charge III and Specifi-
cations 2 and 11 thereof, and the Additional Charge and its Spec1fication,
legally insufficient to support the findings of guilty of Specification
. 2 of Charge II and Specification 3 of Charge III, legally sufficient to
support the sentence and to warrant confirmation of the sentence, The
accused was found guilty of knowingly and willfully associating with a
common prostitute from 15 April 1943 until 1 December 1943, while married
to his third wife, by escorting her in public and to social functions
attended by military personnel and by living with her in her home for a
portion of that time; of making a false official statement to a superior
officer; of deviating without permission from the authorized itinerary
of an official business mission by flying an Army plane to a city not
within the itinerary; and of permitting an officer under his command
similarly to deviate. Accused's conduct has clearly demonstrated his
moral unfitness to remain an officer., Further, in July 1944, he re-
ceived a reprimand under the 104th Article of War for improper use of
a Government vehicle. I recommend that the sentence be confirmed but -
‘that the forfeltures adjudged be remitted, and that the sentence as -

. thus modified be carried into execution.

3. Consideration has been given to the attached letter from
Senator-C. Wayland Brooks dated 18 October 1944.

4. Inclosed are a draft of a letter for your signature, transmit-
ting the record to the President for his action, and a form of Executive
action designed to carry into effect the recommendation hereinabove made,
should such action meet with approval,

4 Incls ‘ " Myron C. Gramer,
Incl 1 - Record of trial. Major Genersal,

Incl 2 - Ltr fr Senator The Judge Advocate General.
. .G Wayland Brooks., .

Incl 3 - Dft 1ltr for sig S/W.

Incl 4 = Form of action. -

(Findings of guilty of Spocification 2, Charge II and Specification 3, .
Charge ITI, disapproved.” Sentence confirmed ut forfeitnrea remitted,
G.C.M.0, 677, 29 Dsc 1944)
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WAR DEPARTMENT
Service Forces
In the Office of The Judge Advocate General
Washington, D. C.

SPJGN
CM 264138

UNITED STATES
v'

Private ANDREW LEWIS
(18105456), Company C,
816th Tank Destroyer
Battalion, Camp Swift,
Texas,

15 NoV 1944
*XXIII CORPS

Trial by G.C.M., convened
at Camp Swift, Texas, 28
August 1944. Dishonorable
discharge and confinement
for ten (10) years. Dis~
ciplinary Barracks.

HOLDING by the BOARD OF REVIEW
LIPSCOMB, O'CONNOR and GOLDEN, Judge Advocates'

’ 1. The record of trial in the case of the soldier named above
has been examined by the Board of Review, .

' fication:

2. The accused was tried upon the following Charge and Speci-

CHARGE Violation of the 58th Article of War.

Specification: In that Private Andrew lewis, Company C,
816th Tank Destroyer Battalion, did, at Camp Swift,
Texas, on or about 5 July 1944 desert the service
of the United States by absenting himself without
proper leave from his organization with intent to
shirk important service, to wit: transfer to a
personnel replacement depot for shipment to duty
overseas, and.did, remain absent in desertion until-:
he was apprehended at Alice, Texas, on or about

25 July 1944.

He pleaded not guilty to and was found guilty of the 'Specification and

(19)

the Charge. Evidence was introduced of = previous convictiors by sum=
mary court-martial of absence without leave for two days and by
special court-martial of absence without leave for one month and eight
days. He was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due, and to be confined
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at hard labor for ten years at such place as the reviewing authority
might direct. The reviewing authority approved the sentence, designated
the United States Disciplinary Barracks, Fort leavenworth, Kansas, as
the place of confinement and forwarded the record of trial for action
under Article of War 50%. '

" 3, The evidence for the prosecution shows that Company C, 8léth
Tank Destroyer Battalion, statiened at Camp Swift, Texas, was called
upon to furnish personnel to be sent to a personnel replacement depot
for shipment overseas., Thirty-eight men of the company, including ac-
cused, were selected for the transfer and each of the men was then given
a ten-day furlough (R. 6~8). Prior to their departure on furlough'
the company commander, ®Captain Guinn®, read the 28th Article of War
to the men and they were given the opportunity to ask questions -
(R. 10-11). Accused left camp on furlough about 24 June 1944 and failed
to return at its expiration on 5 July 1944 (Ex. Aj R. 7, 12). He ’ :
remained absent without leave until 25 July 1944, when he was apprehended .
at Alice, Texas (R. 9, 10). In a cenversation with the investigating
officer he admitted knowing that he was scheduled to be sent to a
replacement depot for shipment overseas on the expiration of his furlough
(R 11). At the time of trial, 28 August 1944, only a few of the men
selected for shipment had left Camp Swift (k. 8).

4. Evidence for the defense: Accused testified that he was not
present at any meeting in which Captain Guinn read Articles of War 28
or 58. The only meeting accused attended was when Captain Guinn spoke
about furloughs. Captain Guinn told them they were getting furloughs
so as to be qualified for overseas replacement and that they might
leave #any day® when they returned. Accused did not return because he
was drinking (R. 17-19). ' \

Private James V. D'Andrea testified that two meetings were had of ths
men selected for shipment; at one meeting Captain Guinn discussed fur-
loughs, and at the other he read some Articles of War. Private D'Andrea
did not see accused at the latter meeting (R. 13-15, 19-20). Sergeant
Arthur I. Lemon had heard accused say he would like to go overseas.
Accused was a good soldier (R. 12). :

5. Accused is charged under Article of War 58 with desertion by
absenting himself without leave with intent to shirk important service,
to wit, transfer to a personnel replacement depot for shipment to duty
overseas. It 1s an essential element of this offense that the service
specified, transfer to a personnel replacement depot for shipment to

%utyzgvarseas, be important service within the meaning of Article of
ar . .



(21)

] The question of 'important service® as related to a transfer to
a replacement depot has been recently considered by the Board of Review

in CM 264237 Pattillo, CM 265447, Hodge and CM 266441, gg . In the
Pattillo case the Board saids .

sx 4 3% 'Important service' includes all actual service

designed to protect or promote national or public interest

or welfare 'in a manner direct and immediate!, such as

embarkation for foreign duty in time of war, but does not
include what may be termed 'preparatory service' (1 Bull.

JAG 271, 272). '

‘ There is no evidente in this record that accused's

transfer to the Replacement Depot was directly related to

rembarkation for forelgn duty. He might well have remained

at Fort George G. Meade for an indefinite length of time

before he, or a unit of which he was a member, or to which

he was eventually assigned, was selected for transfer to a port

of embarkation and alerted for prompt overseas shipment.

Without proof that embarkation for foreign service was to

result directly and immediately from the transfer to a

Replacement Depot, that transfer can be classified only as

a preparatory step tao such embarkation and, consequently,

does not constitute important service within the intendment
of Article of War 28. % % =,

The same conclusion was reached in the cases of Hodge and Mugan.
As in the Pattillo case there is no evidence here that accused's
transfer to a replacement depot was directly related to embarkation for
foreign duty. There is nothing to show that accused was under orders
for immediate embarkation or that his transfer was anything other than
merely a preparatory move. The evidence is sufficient, therefore,

only to sustain the lesser included offense of absence without leave

for the period alleged in the Specification, in violation of Article
of War €él.

6. The accused is 22 years of age. He enlisted in the Army at

San Antonio, Texas, 22 May 1942 and has no prior service, ,

- 7. For the reasons stated the Board of Review holds the record .
of trial legally sufficient to support only so much of the findings of
guilty of the Charge and Specification as involves findings that the
accused did, at the time and place alleged, absent himself without
leave from his organization and did remain absent until he was appre-
hended at the time and place alleged, in violation of Article of War
61, and legally sufficient to support the sentence.

Judge Advocate.,

Judge Advocate.
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SPJGN
CM 264138
R - lst Ind.
NOV1T194 : .
War Department, JeA«G.Oay - To the Commanding General,

XXIII Corps, Fort McPherson, Georgia.

1. In the case of Private Andrew Lewis (18105456), Company C,
81éth Tank Destrcyer Battalion, Camp Swift, Texas, .I concur in the
foregoing holding by the Board of Review and for the reasons stated
therein recommend that only so much of the findings of guilty of the
Specification and the Charge be approved as involves a finding of
guilty of absence without leave, in vioclation of Article of War 61.
Upon compliance with the foregoing recommendation, and under the
provisions of Article of War 503, you will have authorlty to order
the execution of the sentence.

2. It is recommended that the confinement be reduced to a period
not in excess of five years in accordance with the policy announced in
War Department letter AG 250.4 (2-12-43), dated 5 March 1943, Subject:
sUniformity of Sentences adjudged by general court-martiale,:

3. When copies of the published order in this case are forwarded

"~ to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate attach-
ing copies of the published order to the record in this case, please
place the file number of the record in brackets at the end of the
published order, as follows:

(CH 264138). | | '
TUpes S o
Myron C. Cramer, '
Major General,
The Judge Advocate General.
1 Incl.

Record ‘of trial.



WAR DEFPARTLENT
Army Service Forces
In the Office of The Judge Advocate General
~ Washington, D. C._. (23)

i 264149 5. 0CT 1344

ARMY ATR FORCES

UNITED STATES -
CENTRAL FLYING TRATINING COMUAND

Ve
. Trial by G.C.M., convened
at Liberal, Kansas, 24
August 1944. Dismissal,
total forfeitures and
confinement for one (1)
Yyear.

Second Lieutenant ROBERT
L. ENGELHARDT (0-676766),
- Air Corps.

Mot Nt N N N oo oV o o

OPINION of the BOARD OF REVIEW
LIPSCOMB, O4CONNOR and GOLIEN, Judge Advocates

1. Tﬁe Board of Review has examined the record of trial in the
case of the officer named above and subnn.ts r.hls, its opinion, to The
Judge Advocate General.

2. The accused was tried upon the following Charge and Speci-
fication: )

CHARGE : Violation of the 94th Article of War.

Speclflcatlon. In that Second Lieutenant Robert L. Engelhardt,
Air Corps, did, at Liberal Army Air Field, Liberal, Kansas,
on or about 4 July 1944, feloniously take, steal, and
carry away, one Pioneer Type Sextapt, having Stock Number
6200-327975, value about $445.00, the property of the
United States, furnished and intended for the. m::.litary
service thereof.

The accused pleaded guilty to, and was found guilty, of the Charge and
the Specification. He was sentenced to be dismissed the service, to
forfeit all pay and allowances due or to become due, and to be confined
at hard labor, at such place as the reviewing authority might direct,
for four years. The reviewing authority approved the sentence but
reduced the period of confinement to one year and forwarded the record
of trial for action under Article of War 48.

- 3. The evidence for the prosecution shows that a Bendix Pioneer
Navigation Sextant, having a reasonable market value of $445.00, was
issued on 13 April 1944 to Captain Burdette J. McKinnis at San Marcos
Air Field, San Marcos, Texas. The Instrument was "Govermnment property,
furnished and intended for the military service thereof at all times®
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(Re 7, 9-10; Pros. Exs. 2, 3, 4, 5). It could be identifisd not only
by its manufacturer's serial number but by a peculiar flaw in its
winding mechanism (R. 8-9).

Captain McKinnis was transferred to Liberal Army Air Field,
Liberal, Kansas, ghortly after 13 April 1944. He arrived at his new
station on 27 April 1944 bringing the sextant with him (R. 7). During
the evening of 4 July 1944, cne day before he was dus to leave for
another post, the instrument was undernsath the table in room 10 of Barracks
800 which had been assigned to him as his living quarters (R. 8).

During Captain McKinnis! absence the accused entered the building
for the purpose of visiting a Second Iieutenant William R. Fay (R. 16;
Pros. Ex. 9). In passing room 10 the accused "noticed" the sextant lying
- on the floor. He forthwith picked it up and "carried it back to /hig
.own room" (Pros. Ex. 9). The next day he placed the instrument in &n
#Aviator's Kit Bag", wrapped a blanket around the bag, and sent the package
by express to his home at 4627 Sepulveda Boulevard, Van Nuys, California
(R. 11; Pros. Exs. 6, 9). . :

When Captain McKinnis returned to his quarters, he immediately

- discovered his loss (R. 8). Upon his reporting the theft to the Provost
Marshal of the Iiberal Army Air Field, a telegram was sent to the Provost
Marshal of Van Nuys, California, directing that the packags sent by the
accused be searched (R. 11; Pros. Ex. 6). An eéxamination of the shipment
made in pursuance to this instruction at the Railway Express Office of
Van Nuys resulted in the finding of the sextant (R. 12; Pros. Ex. 7). It
was promptly returned to ILiberal Field (R. 12-13; Pros. Ex. 8). -

The accusad, upon being interrogated, signed a full confession on
"1l July 1944 (R. 15; Pros. Ex. 9). Subsequently on 16 August 1944 he
executed an additional statement in which he identified and described the
sextant which he had stolen (R. 17-18; Pros. Ex. 10). Both documents were
freely and voluntarily given (R. 15-18).

4. The accused, after being apprised of his rights relative to
testifying or remaining silent, took the stand on his own behalf. He
had been in the Army since 3 April 1942.  After more than a year of
service as an enlisted man he had been honorably discharged on 21 April
1943 for the purpose of accepting a commission as a second lieutenant
on 22 April 1943 (R. 19-20; Def. Ex. A). His ground school grades had
been high (R. 21). He had been stationed at various posts as a pilot and
had accumulated between 1000 to 1100 hours of flying time (R. 20). During
pilot transition training at Iiberal Army Air Field his record had been
good (R. 21~-22; Def. Ix. B). - :
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5. The Specification of the Charge alleges that the accused did,
on or zbout 4 July 1944, feloniously take, steal, and carry away, one
Fioneer Type Sextant, having Stock iwnber 6200-327475, value about ..445.00,
the property of the United States, furnished and intended for the military
sarvice therzofM 7This was set forth as a violation of Article of ar
Do

lhe accused entered Captain i.ciinnis!' quarters, picked up a sextant
virich was Govermment rroperty, carried it to his ovn room, and mailed it
the following cday tc his home in Van Nuys, California. The trespass, the
asportation, and the intent o weprive ths rightful owner of possession
permanently arc all establisned by the tesvimony adduced, by the accused's
ree and voluntary confession, and by his plea of guilty.

Although not raised by him or by defense counsel, a question of
constitutional law is presented Ly the rzcorc, for apparently ths Pro- '
vost ..arshal of Van Nuys, California, macde his examination st the Pailway
ixpress Office without first obtaining a search warrant. It is of course
axiomatic that searches and seizures affecting military personnel outcide
of the dmits of a military reservation are subject to the requiremesnts
and restrictions ingosed by the Fourth and ¥ifth Amendments to the
ederal Constitution. ©Thz genazral rule is that a search and seizure
mede without a search warrant will be sustained only when (1) it is in-
cident to 2 lawful arrest or (2) when the property itself by reason
of its physicel characteristics furnishes credible evicence of the
comrission of a crime, or (3 whc: relizble information of a violzation
of tne law is received and immecaiate action is imperative because of
ths exdgencies of the situztion.

Husty v. United States, 282 U.S. 694, 75 L. ©d. 629 (1930) and Carroll
v. United States, 207 U.5. 132, 69 L. ud. 543, are authority for this
thira proposition.

From all incdications the Frovost .iarshals of both Liberal Field
and Van Huys were acting upon Yreliable information®. Immediate action
was ungquestionably essential in this case, for the celivery of the sextant
right have enabled the accused to conceal it or to dispose of it ana thus
to frustrate the processes of justice. In the light of these circumstances
ths search must be deemed reasonable and lawful.

6. Tha accused is married and about 27 years old. The records of
the War Department show that he attended the Liassachusetts Institute of
Technology for three years, but was not graduated;. that from 1939 to
April 1942 he was employed successively by Glenn‘}u iartin saircraft
Corp., liddle-River, liaryland, Louglas Aircraft.Corp., Santa lionica,
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California, lLockheed Aircraft Corp., Burbank, California, and

Aircraft Conponents, Inc., Van Nuys, California;-that his position with
the last named company was that of precision inspector; that he had
enlisted service from 3 April 1942 to 21 April 1943; that he was com~
nissioned a second lieutenant on 22 April 1943; and that since this
last date he has been on active duty as an officer.

7. The court was legally constituted. lo errors injuriously
affeecting tie substantial rights of the accused were committed during the
trial. In tne opinion of the Board of rleview the record of trial is leg-
ally sufficient to support the findings and the sentence and to warrant
confirmation thereof. Dismissal is authorized upon conviction of a
violation of Article of War 94.

On_leave y Judge Advoéaté.

W , Judge Advocate.,
ﬁ:_/ﬁ a&_,\__ Judge Advocatas.
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SPJGN
Cl 264149

1st Ind.

War Department, Je.A.G.O., 24 oCT IWTO the Secretary of 'ﬁa.r.

1. Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the
case of Second Lieutenant Robert L. kEngelhardt (0-676766), Air Corps.

2. I concur in the opinion of the Board af Review that the re-
cord of trial’ is legally sufficient to support the findings and legally
sufficient to support the sentence as approved by the reviewing authority,
and to warrant confimation thereof. I recommend that the sentence as
approved by the reviewing authority, be confirmed and ordered executed
and that the United States Disciplinary Barracks, Fort Leaverworth,
Kansas, be designated as the place of confinement.

3. Inclesed are a draft of g letter for your signature, trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet with approval.

——‘4 A (= Ty @\o—-'v-ﬁ-—\
’ Myron C. Cramer,

Major General,
The Judge Advocate General.

3 Incls. )
Incl 1 - Record of trial.
Incl 2 - Dft. ltr. for sis.
Sec. of Var.
Incl 3 - Form of Executive
action.

(Sentence as approved by reviewing authority confirmed.
G.C.M,0, 655, 16 Dec 1944) -
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Army Service Forces

in the Cffice of The Judge Advocate General
Vashington, L.C.

SPJGN '
Cil 264167 . 13 0OCT 1944

ARMY ATH FOHRCES EASTERN
UNITED STATES FLYING TRAIWING COLZAND

V. Trial by G.C.l., convensd at
Turner Field, Albany, Georgia,

1 August and 7 September 1944.
Iismissal, total forfeitures and

. confinement for three (3) years.

Second lieutenant NORTON D.
LUBENOW (0-1280904), Air
Corps. .

RN N L L WA Tl T L

_ OFINION of the BOARD OF REVIEW
LIPSCOKB, O'CONKOR and GOLLEN, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General. '

2. The accused was tried upon the following Charges and Specifi-
cations: -

A

CHARGE I: Violation of the 6lst Article of War.

Specification: In that Second Iieutenant Norton D. Lubenow,
Finance Department, 2147th Army Air Forces Base Unit,
Souther Field, Americus, Georgia, did, without proper
leave, absent himself from his station and organization
at Souther Field, Americus, Georgia, from about 9 May
1944 to about 21 May 1944.

CHARGE II: Violation of the 96th Article of War.

Spacification 1: In that Second Lieutenant Norton D. Lubenow;
Finance Department, 2147th Army Air Forces Base Unit,
Souther Field, Americus, Georgia, did, at Montgomery,
Alabama, on or about 14 April 1944, with intent to de-
fraud wrongfully and unlawfully make and utter to First
Iieutenant Tom J. E. Hunt 2 certain check in words and -
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figures as follows, to-wit: "Madlison, Wis., 14 April
1944, Bank of Kadison, Pay to the Order of Cash $100.00
One Hundred and No/100 Dollars, Norton D. Lubenow - 2nd
Lt. F. D. 01280904%", and by means thereof did obtain
from the said lLieutenant Tom J. E. Hunt the sum of

© $100.00, he, the said Iieutenant Norton D. Lubenow,

then well knowing that he did not have and not intend-
ing that he should have sufficient funds in the Bank
of Madison, Madison, Wisconsin, for the payment of
said check.

Specification 2: Same form as Specification 1 but alleging

check drawn on same bank, dated 17 April 1944, payable
to the order of Cash, made and uttered to Second Lieu-
tenant Thomas L. Moss, at ilontgomery, Alabama, and
thereby fraudulently obtaining $71.50.

Specification 3: Same form as Specification 1 but alleging

check drawn on same bank, dated 21 April 1944, payable
to the order of Cash, mads and uttsred to Second Lieu-
tenant Thomas W. Fauntleroy, at ldontgomery, Alabama,
and thereby fraudulently obtaining $145.00.

Specification 4: In that Second ILieutenant Norton D. Lubenow,

Finance Department, 2147th Army Air Forces Base Unit,
Souther Field, Americus, Georgia, did at kiontgomery, Ala-
bama, on or abou} 21 April 1944, with intent to defraud
wrongfully and unlawfully make and utter to Second Lieu-
tenant Max Weis, Jr., a certain check in words and figures
as follows, to-wit: '"lMadison, Wis. 21 April 1944, Bank
of Madison, 79-1050, Pay to the Order of Cash 4;41.00
Forty One and No/100 Dollars, Norton D. ILubenow-2nd Lt.
F.D, 01230904", and by means thereof did obtain from

the said Iieutenant Max Weis, Jr., satisfaction of a
debt, he, the said Lieutenant Norton D. Lubenow, then
well knowing that he did not have and not intending that
he should have sufficient funds in the Bank of Madison,
Madison, Wisconsin, for the payment of said check.

Specification 5:¢ Sams form as Specification 1 but alleging

-.eck drawn on same bank, dated 21 April 1944, payable
to the order of Cash, made and uttered to Second Lieu-
tenant William H. Manby, at Lontgomery, Alabama, and
thereby fraudulently obtaining &25.00.,
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Specification 6: Same form as Specification 1 but alleging
check drawn on same bank, dated 21 April 1944, payable
to the order of Cash, made and uttered to Second lLieu-
tenant James J. Dougherty, at kontgomery, Alabama, and
thereby fraudulently obtaining $78.25.

Specification 7: OSame form as Specification 1 but alleging
check drawn on same bank, dated 22 April 1944, payable
to the order of Cash, made and uttered to Second ILieu-
tenant James J. Dougherty, at kontgomery, Alabama, and
thereby fraudulently obtaining $124.00.

Specification 8: Same form as Specification 1 but alle ging
check drawn on same bank, dated 22 April 1944, payable
to the order of Cash, made and uttered to Warrant Offi-
cer (JG) Thomas li. Young, at Montgomery, Alabama, and
thereby fraudulently obtaining $181.50. '

Speeification 9: In that Second ILieutenant Norton D. Lubenow,
Finance Department, 2147th Army Air Forces Base Unit,

(31)

Souther Field, Americus, Georgia, did at Americus, Georgia,

on or about 6 liay 1944, with intent to defraud wrongfully
and unlawfully make and utter to E. A. Irew, doing busi-
ness as VWindsor Pharmacy, Americus, Georgia, a certain
check in words and figures as follows, to-wit: Miadison,
Wis. 6 Kay 1944, Bank of ladison, 79-1050, Pay to the
Order of Windsor Pharmacy %$50.00 Fifty and No/100 Dollars,
Norton D. ILubenow-2nd Lt. F.D. 01280904", and by means
thereof did obtain from E. A. Lrew, doing business as
Viindsor Pharmacy, Americus, Georgia, merchandise and
services at a value of approximately $9.00 and cash at

a value of approximately $41.00, he, the said Lisutenant
Norton D. Lubenow, then well knowing that he did not have
and not intending that he should have sufficient funds in
the Bank of Madison, Madison, Wisconsin, for the payment
of said check.

Specification 10: Same form as Specification 9 but alleging
checic dramm on sane bank, dated & May 1944, payable to
the order of Cash, made and uttered to E. A. Irew, doing
business as Windsor Fharmacy, at Americus, Georgia, and
thereby fraudulently obtaining merchandise and services
at a valus of about $15.00 and cash at a value of about
(;25000.

Specification 11: Same form as Specification 9 but alleging
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check drawn on same bank, dated 9 May 1944, payable to
the order of Cash, made and uttered to E. A. lrew, doing
business as Vindsor fharmacy, at Americus, Georgia, and
thersby fraudulently obtaining merchandise and services
at a value of about $22.50 and cash at a valus of about
-‘_"550000

Specification 12: Same form as Specification 9 but alleging

check drawn on same bank, dated 9 May 1944, payable to
the order of Windsor Pharmacy, made and uttered to E. A.
Zrew, doing business as iiindsor Pharmacy, at Americus,
Georgia, and thereby fraudulently obtaining merchandise
and services at a value of about $12.00 and cash at a
value of about §3.00.

Specificaﬁion 13: (Finding of guilty alsapproved by review1ng

authority).

Spscification 14: In that Second Lieutenant Norton D. Zubenow,

Finance Department, 2147th Army Air Forces Base Unit,
Souther Field, Americus, Georgia, did at Albany, Georgia,
on or about 11 May 1944, with intent to defraud wrongfully
and unlawfully make and utter to T. M. Tarpley, Albany,
Ceorgia, a certain draft in words and figures as follows,
to=wit: "Bank of liadison, Madison, Wisconsin, May 11,
1944, $200.00 Two Hundred and No/100 Dollars, Norton D.
Lubenow, 2nd Lt. F.D. 0-1280904%, and by means thereof

did obtain from T. . Tarpley the sum of $200,00, he,

the said Lieutenant Norton D. Lubenow, then well knowing
that he did not have and not intending that he should have
sufficient funds in the Bank of lladison, Madison, Wisconsin,
for the payment of said draft.

CHARGE IIX: Violation of the 94th Article of War.

Specification 1l: In that Second Lieutenant Norton D. Lubenow,

. Finance Uepartment, 2147th Army Air Forces Base Unit,

Souther Field, Americus, Georgia, did, at Souther Field,
Americus, Georgia, on or about 23 Aprll 1944, present for
approval and payment a pay and allowance account against

the United States by presenting to D. S. Cushman, Lt. Colonel,
Finance Department, finance officer at 2109 Army Air Forces
Base Unit, Turmner Field, Albany, Georgia, an officer of the
United States duly authorized to approve and pay such ac-
counts, in the amount of $960.90 for subsistence and rental
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allowance from 31 lLiarch 1943 to 31 llarch 1944, for

an unmarried child under the age of 21 years by the
name 0f Gerald Lubenow, who was represented in said
account to be his legitimate son, which claim was false
and fraudulent, and which was then known by said Iieu-
_tenant Norton D. Lubenow to be false and fraudulent, in
that Gerald Lubenow, named in the pay and allowances ac-
count as his dependent child is in fact not a dependent
child of sald Ilieutenant Norton I. ILubenow but is a.
legitimate dependent child of Vincent F. Lubenow of
Sheboygan, Wisconsin,

Specification 2: In that Second Iieutenant Norton D. Lubenow,
Finance Department, 2147th Army Air Forces Base Unit,
Souther Field, Americus, Georgia, did, at Souther Field,
Americus, Georgia, on or about 23 April 1944 present for
approval and payment a pay and allowance account against
the United States by presenting to D. S. Cushman, Lt.
Colonel, rinance Department, finance officer at 2109 Amy
Air Forces Base Unit, Turmer Field, Albany,.Georgia, an
Officer of the United States, duly authorized to approve
and pay such accounts in the amount of $167.98, $36.00 for
subsistence and rental allowance from 1 April 1944 to 30
April 1944 for an unmarried child under 21 years of age,
named Gerald Lubenow, who was represented in said account
to be his legitimate son, which claim for the additional
$36.,00 was falsq and fraudulent and which was then known
by the said Lt. Lubenow to be false and fraudulent, in
that Gerald-Lubenow, named in the pay and allowance ac-
count as a dependent child is in fact not the dependent
child of said Lt. Lubenow but is a legitimate dependent
child of Vincent F. Lubenow of Sheboygan, Wisconsin.

He pleaded not guilty to Specifications 1-8 and 12-13, Charge II but
guilty to all Charges and the remaining Specifications and was found
guilty of all-Charges and Specifications. He was sentenced to be dis-
missed the service, to forfeit all pay and allowances due or to become
due and to be confined at hard labor at such place as the reviewing
authority might direct for ten years. The reviewing authority disap-
proved so much of the findings of guilty of Specifications 1, 2, 3, 5,
6,.7 and 8, Charge II, as involves a finding of guilty of obtaining the
sums of money as alleged from the officers named therein, so much of the
finding of guilty of Specification 4, Charge IT, as involves a finding of
guilty of obtaining the satisfaction of a debt from the officer named
therein and the findings of guilty of Specification 13, Charge II. He
approved the sentence but remitted seven (7) years of the confinement
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imposed and forwarded the record of trial for action under Article of War

48.

3. The evidence for the prosecution shows that the accused, according
to his organization's morning report and the testimony of his organization's
personnel officer, absented himself from his station and organization at
Souther Field, Americus, Georgia, from about 9 May 1944 until & May 1944
when, according to the stipulated testimony of the Sergeant of the Guard
on duty with the Military Police, Maxwell Field, Alabama, he, properly uni-
formed as an officer, voluntarily "turned himself in" at the Exchange
Hotel in nearby liontgomery, Alabama (R. 9-11; Ex. "A").

‘ Between 14 April 1944 and 16 May 1944 the accused drew the
checks and draft described in the Specifications, Charge II, upon his
checking account at the Bank of Madison, Madison, Wisconsin. During
this period he also drew other checks against his account and they were
paid but the aforementioned checks and draft were all dishonered by the
bank because his account was insufficient to pay them when presented

(Re 43~47; Exs. "E“="R"), Mr. E. A. Drew, owner of the Windsor Phammacy,
testified concemning the checks described in Specifications 9-12, Charge
II, and Mr. T. M. Tarpley testified concerning the draft described in
Specification 14, Charge II. The testimony of the payees of the other
checks was by agreed stipulation. Fhotostatic copies of the checks and
of the draft were substituted for the original instruments and were ad- -
mitted into evidence without objection. The pertinent information con-
ceming the checks and the draft is disclosed by the following summary:

Date Amount  Fresented Bank Balance Exhibit Record
: for on date Numbers References
Payment  Presented
1st Lt. Tom 1, Apr 44 22 Apr 44 R 12-14
J.R. Hunt $100.00 $23.81 R 43
2d Lt. Thomas 17 Apr 44 - . 22 Apr 44 R. 14-15
L. lioss, CWS 71.50 . 23.81 R 43
' 2d Lt. Thomas - R 16-17
W.Fauntlseroy 21 Apr 44 ° 145.00 12 May 44  61.04 R 44
2d Lt. Max W. R 18-19
Weis, Jr. 21 Apr 44 41.00 2 lay 44 22.06 R 4
24 Lt. Vim. He. . N ' R 20-21
lianby 21 Apr 44 25.00 . 2 lay 44  22.06 R 44
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Payee Date Amount  Fresented Bank Balance ixhibit Record
for on date Numbers References
Payment  Presented
2d Lt. James : R 21-23
J. Dougherty 22 Apr 44 78.25 27 Apr L4 22.81 G R 45
2d Lt. James . R 21-23
J., Dougherty 22 Apr 44 124.00 29 Apr 44 22.41 H R 45
WO (j.g.) ) R 23-25
Thomas M.Younz 22 Apr 44 181.50 2 May 44 22.06 I R 45
Windsor ' R 25-28
Pharmacy May 44, 50,00 15 lay 44 30.74 J R 46
Windsor R 26~9
Pharmacy 8 May 44  40.00 16 i2y 44 15.44 K R 46
Yindsor ' . R 26=30 "
Pharmacy S liay 44 27.50 16 Hay 44 1544 L R 46
¥indsor R 30-32
Pharmacy 9 kay 44 15.00 16 May 44 - 1I.44 M R 46
Iraft on ’ R 39-42
11 Yay 44 200.00 16 Uay 44 15.44 0

Bk of iadison

to "IM) were given to the payees thereof for the
For the checks cescribed in

The checks described in Specifications i

to them (R. 12-25).
Charge IT, (Exs. "J"-WL") the accused received value substantially as al-

R 47

-2, Charge II, (Exs. "B"
accused's gambling debts
Specifications 9-12,

The accommodation endorsement of iir. Tarpley was se-—

cured and used by the accused to cvash the draft described in-:Spacification
14, Charge II, (&x. "O") and the endorser was required to comply there-

with when the draft was dishonored (R. 39-42).

draft had beem redeemed by the accused.

lIlone of the checks or the

On or about 30 April 1944 the accused signed and presented a
pay and allowance account form for subsistence and rsntal allowances from
1 April 1943 to 31 iiarch 1944 in the sum of £960.90 and a similar form
for the month of April 1944, in which was included an additional sum of
$36 which, as did the sum of (960.90, represented additional subsistence
and rental allowances claimed by the accused as the father of a minor
child named Gerald Lubenow (Exs. "S®, "I"), According to the testimony
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of the noncommissioned officer who assisted the accused in preparing the
vouchers, the accused stated that his wife had died and left him with the
/, year old child. (R. 51-54). The vouchers were presented to the finance
officer at Turner Field, Albany, Georgia, and were duly paid by govern=-
ment checks which were endorsed by the accused and deposited to his ac-
count in the Madison bank (R. 54-56, 57-59; Exs. #Um, ®#Y¥"), According to
the stipulated testimony of the accused's brother, Vincent E. Lubenow,
and his sister-in-law, Cecilia Lubenow who is the wife of Vincent E.
Lubenow, and certain appropriate documentary evidence the accussd was

not the father of Gerald Iubenow who is his brother's and sister-in-law's
child and had never been depencdent upon the accused (R. 60-67; Exs. Wm=nzu),

4. The defense offered no evidence except the unsworn statement of
the accused who, after explanation of his rights as a witness, elected
to make the following statement:

"Gentlemen of the court: I have served in the
Undted States Army for nearly three years, prior to my
being commissioned in the service. During this term
of enlisted service I served one and one~half (1 1/2)
years over seas. During all this time I was neither
suspicioned nor accused of any breach of any Article
of War. During the time I was AWOL without proper
authority, I wore the uniform as prescribed at all
times. I turned myself over to the proper authorities
with the attitude in mind of clearing myself and con-
fessing of my mistake, and in order that I could bring
this trial to a close in the least possible time and
delay, and with the least injury to persons involved.

" During my time of confinement I gave my fullest
cooperation to the prosecution in plsading guilty and
in joining with the prosecution to stipulations, in
order that time and expense might be conserved in this
courts-martial. I do realize I have a finzncial debt
to absorb, and I will absorb that debt to the best of
my ability. I also realize that I have a physical debt
to pay and that debt I will pay. All that I can ask is
that you show leniency in this General Courts-iartial."

5. The Specification, Charge I, alleges that the accused absented
himself without proper leave from his station and organization at Souther
Field, Americus, Georgia, from about 9 May 1944 to about 21 May 1944. The
elements of the offense of absence without leave, which is violative of
“Article of War 61, and the proof required for conviction thersof, ac-
cording to applicable authority; are as follows:
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wx % % (a) That the accused absented himself
from his command, # % #, station, or camp for a
certain period, as alleged, and (b) that such ab-
sence was without authority from anyone competent
to give him leave"™ (MCH, 1928, par. 132).

The competent documentary evidence and testimony adduced by
the prosecution conclusively establish the accussd's unauthorized ab-
gsence as alleged and abundantly supplement his-plea of guilty to this
offense. His unsworn statement also implicitly admits his guilt. All
of the evidence and the accused's plea of guilty, therefore, beyond a
reasonable doubt support the court'!s findings of guilty of Charge I and
its Specification. .

6. Specifications 1-12 and 14, Charge II, allege that the accused
at designated times and places with intent to defraud, wrongfully and
unlawfully made and uttered to certain named payees 12 checks and 1
draft upon his bank account which he knew was insufficient to pay them
and in which he did not intend that he should have sufficient funds to
pay them whereby he secured from such named payees the aggregate sum of
$1,098.75 in cash or other value. The issuance of checks and drafts by
an officer against a known inadequate bank account without intending that
there should be ample funds upon deposit to pay them and securing cash or
other value therefor reflects discredit upon the service and is clearly
violative of Article of War 96. Similarly violative of the same Article
is the issuance of checks against such a bank account for gambling or.
~ other j;-—existing debts (Ci 202601 1935/ Dig. Ops. JAG, 1912-40, Sec.
453 [241). BN :

The prosecution's evidence shows that the accused issued all of
the checks and the draft as alleged upon a hoplessly inadequate bank ac~
count in which he did not intend to have sufficient funds for their payment.
The checks described in Specifications 1-8, Charge II, were given for pre-
existing gambling or other debts and consequently he received neither cash
nor satisfaction of the debts therefor. The gravamsn of the offenses al-
leged nevertheless remained and the reviewing authority appropriately disap-—
proved so much of the findings of guilty of such Specifications as were un-
supported by the evidence. For the checks described in Specifications 9-12
and 14, Charge II, the accused received cash or value therefor as alleged
and pleaded guilty thereto. The evidence, therefore, beyond a reasonable
doubt supports the findings of guilty of Charge II and Specifications 1-12
.and 14 thereunder as approved by the reviewing authority.

7. Specifications 1 and 2, Charge III, allege that the accused on or
about 23 April 1944 presented for approval and payment two pay and allowance
accounts wherein he fraudulently represented himself as the father of a minor
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son and entitled to subsistence and rental a]lowa.nces, therefor, in the
aggregate amount of $996.90 for the months of April, 1943 through April, 1944
when he knew that such claims were false and fraudulent in that the named
minor child was neither his nor dependent upon him but was the dependent
child of his brother. The presentation of a false and fraudulent claim
against the United States for approval or payment is condemned by Article

of War 94 (MCHM, 1928, par. 150b§> _ _

The prosecution's evidence abundantly supplements the accused's
plea of guilty to this Charge and its two Specifications and beyond a
reasonable doubt shows that the accused perpetrated a deliberate fraud upon
the government by presenting a fraudulent claim based upon the false claim
that his brother's child was his own and dependent upon him, whereby he fraudu-
lently secured payment to himself of the sum of $996.90 to which he was not
entitled. The evidence and his plea uf guilty conclusively support the
court's findings of guilty of Gharge III and its two Specifications.

8. The accused is about 27 years old. The War Departmant records show
that he graduated from high school, attended North Dakota State Collsge for
one year and Dakota Business College for two years graduating in 1939. He is
unmarried and without dependents. He was a member of the North Dakota National
Guard from 8 May 1934 to 14 January 1936 when he was honorably discharged
therefrom. He has had enlisted service from 4 November 1940 until 31 March
1943 when he was commissioned a second lisutenant upon completion of Officers!
Candidate School and has had active duty as an officer since the latter date.
From August 1940 until October 1940 he was employed by the American Tobacco
Company in sales promotion work and from the latter date until November 1940
by his father as a salesman and bookkeeper. ‘

9. The court was 1egally constituted. No errors injuriously'a.ffecting'
the substantial rights of the accused were committed during the trial. For the
reasons stated the Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty of all Charges and '
Specifications, as approved by the reviewing authority, and the sentence and
to warrant confirmation thereof. Dismissal is authorized upon conviction
of a Zio]ation of either Article of War 61, Artlcle of War 94 or Art:\.cle of
War 96.

» Judge Advocate.

M 4 }5[ 0%0%,\7. Judge Advocate.

-10 -
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SPJGN :
CM 264167 lst Ind,
War Department, J.A.G.O., 19 OCT {944 To the Secretary of War.

l, Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second ILieutenant Norton D. Lubenow (0-128094), Air Corps,

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings and the sentence
as aspproved by the reviewing authority and to warrant confirmation thereof,
I recommend that the sentence as approved by the reviewing authority be
confirmed and ordered executed, and that the Federal Reformatory, El
Reno, Oklahoma, be designated as the place of confinement.

3. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of Executive
action designed to carry into effect the foregoing recommendation, should
such action meet with approval.

"j/\...a[\’.g_, Q. S,

Myron C. Cramer;,
Major General,
The Judge Advocate General. .

3 Incls.
1l - Record of trial
2 - Op. Bd. of Rev. w/JAG Ind.
3 - Form of action-

. (Sentence as approved by reviewing authority confirmed.
G.C.M.0. 660, 16 Dec 1944)
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SPJGH
CM 264237
23 Oct 1944
UNITED STATES XXI CORPS

Trial by G,C.M,, convened at
Camp Van Dorn, Miseissip»i,

3l August 1944, Dishonorable
discharge (susvended), and con-
finement for ten (10) years.’
Rehabilitation Center

v.

Private HIRAM L, PATTILIO
(34768717), Company D,
1§4th Infantry.

OPINICXN of the BOARD OF REVIEW
TAPPY, MELNIKER and GAMBRELL, Judge Advocates

1., The record of trial in the case of the atove-named soldier,
having becn examined in the Office of The Judge Advocate General and there
found legally sufficient to supmort only so much of the findings of guilty
of the Charge and Specification as involves the lesser included offense of
absence without leave haé been examined by the Board of Review and the
Board submits this, 1ts oplnion, to The Judge Advocate General

2. The accused was tried upon the following Charge and Specifi
cation, viz

CHARGE Violation of the 58th Article of War.

Specification © In that Private Hiram L, Pattillo, Comvany D, .
144th Infantry, éid, at Camp Van Dorn, Mississippi, on or about
25 July 1944, desert the service of the United States by abeent-
ing himself without proper leave from his organization with in-
tent to shirk important service, to wit Transfer to Army Ground
Force Replacement Depot #1, Ff, George G. Meade, Md., and did
remain absent in desertion until his return to military control
at Stockbridge, Ga., on or about 11 Auvgust 1944,

The accused pleaded not guilty to and was found guilty of the Charge and
Specification, Evidence of three previous convictions for absence without-
leave was introduced. He was sentenced to dishoncorable discharge, total
~forfeltures and confinement at hard labor for ten years, The reviewing

authority approved the sentence, suspended the dishonoratle discharge,
deslgnated the Fourth Service Command Rehabilitation Center, Fort Jackson,
South Carolina, as the vlace _of confinement, and ordered the sentence
executed, The proceadings were published in General Court-Martial Orders
No..63, Headquarters XXI Corps, 16 September 1944,
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3. The prosecution introduced competent evidence to show that
pursuant to Speclal Orders No, 152, Headquarters 144th Infantry, Camp
Van Dorn, Mississippi, 22 July 1944, accused and some 250 other enlisted
men were to be transferred from Camp Van Dorn to Army Ground Forces Re-
placement Depot #1, Fort George G. Meade, Maryland. The effective date
of the transfer was 25 July 1944 (Pros. Ex B).

On or about 20 July 1944, a ldeutenant McCorcklin read Article
of War 28 to accused and apparently to the other enlisted men, - Immediately
thereafter Technician Fifth Grade Vinous W, Cantrell checked accused's
eouinment and informed him and the others that they were being processed
for shipment to a Replacement Depot, Corporal Cantrell told the man he
did not know the exact date the transfer would occur but that it would
be very soon (R, 7, 8).

On 25 July 1944, accused absented himself without leave from
his station, Camp Van Dorn, Miselseipni, and on 11 August 1944, he was
delivered to Fort McPherson Georgia by milltary police 1nd.was con-
fined to the post stockade (R. 6 Pros. Exs, A, C).

4, The accused elected to make an unsworn statement, He informed
the court’ that relations between his wife and her mother were strained,
_The lattér had unsuccessfully attempted to scald accused's wife with hot
grease and had thereafter written accused that he would have to remove
his wife from her home, Accused presented this domestic picture as his
excuse for going home at the time of his wnauthorized absence (R. 9).

5. Specifically, accused was charged with desertion by absenting
himself from his organization with "intent to shirk important service,
to wit Transfer to Army Ground Force Revlacement Depot #1, Ft. George
G. Meade, MA, *sx0 ° Hig conviction of this offense’ can be sustained
.only if a transfer of an enlisted man to & Replacement Depot constitutes
"important service" within Article of Wer 28, M"Immortant service" includes
all actual service designed to protect or vromnte national or pudlic
interest or welfare "in a manner direct end immediate®, such as embarkation
for foreign duty in time of war, but does not include what may be termed’

"preparatory service" (1 Bull, JAG 271, 272),

There is no evidence in this record that accused's transfer to
the Replacement Depot was directly related to embarkation for foreign
duty. He might well have remalned at Fort George G. Meade for an indefi-
nite length of time before he, or a unit of which he was a member, or to
which he was eventually assigned, was selected for transfer to a port of
embarkation and alerted for vrompt overseas shipment, Without proof that
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embarkation for forelgn service was to result directly and immedlately
from the transfer to a Replacement Depot, that transfer can be classified
only as a prevnaratory step to such embarkation and, consequently, does

not constitute important service within the intendment of Article of War
28, The evidence is not sufficient to sustain a conviction of the offense
of desertion but only of the lesser included offense of absence without
leave for the veriod alleged in the Specification, in violation of Article
of War 61,

6. The accused is 19 years of age. He was inducted into the military
service at Fort McPherson, Georgia, on 21 Avril 1943,

7. TYor the reasons stated, the Board of Review is of the opinion
that the record of trial is legally sufficient to suovwort only so much
of the findings of guilty of the Charge and 1ts Specification as involves -
an absence without leave by accused from his organization at Camp Van Dorn,
Mississippl, from 25 July 1944 to 11 August 1944, in vinlation of Article
of War 61, and legally sufficient to support the sentence,

THOMAS N, TAPPY ___, Judge Advocate,
A, A MELNIXER , - Judge Advocate,
WILLIAM H, GAMBRELL - , Judge Advocate, °
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SPJGH , 1st Ind

CH 264237
War Department, J.A.G,0,, 25 Oct 1944 - To the Secretary of War,

"1, . Herewith transmitted for yonr action under Article of War 503,
as amended by the act of 20 August 1937 (50 Stat. 724 10 U,S.C, 1522), is
the record of trial in the case of Private Hiram L. Pattillo (347687175
Company D, 144th Infantry, together with the foregoing opinion of the Board
of Review.

2. I concur in said opinion of the Board of Review and for the reasons
stated therein recommend that so much of the findings of guilty of the Charge
and 1ts Specification be vacated as involves findings of guilty of an offense
by accused other than absence without leave from his organization, at the .
place alleged, from about 25 July 1944 to about 11 August 1944, in violation
of Article of War 61, and that all rights, privileges and proverty of which
accused has been deprived by virtue of the findings so vacated be restored.

3. In accordance with War Department policy relative to uniformity of
sentences, I also recommend that the period of confinement be reduced to five
years, ' : o ' '

4. Inclosed is a form of action designed to carry into effect the
fecommendations ‘hereinabove made, should such action meet with yor approval.

(Signed)’ Myron C. Cramer

2 Incls ’ (Typed) MYRON C. CRAMER,
Incl 1 - Record of trial Major General,

Incl 2 - Form of action The Judge Advocate General.

(Findings vacated in part in accordance with recommendation of
The Judge Advocate General and confinement reduced to five years,
hy order of the Under Secretary of War. G.C.M.0. 609, 8 Nov 1944)



WAR DEPARTMENT
_ Army Service Forces
In the Office of The Judge Advocate General
Washington, D. C.
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CM 264264

18 0CT 1944
INFANTRY REPLACEKENT TRAINING CENTIER
CAMP BLANDING, FLORIDA :

" UNITED STATES

)
)
Ve ) ‘
R - ) ‘Trial by G.C.M., convened at
First Lieutenant DENNIS E, ) Camp Blanding, Florida, 7
CANON (0-1314441), Infantry. ) September 1944. Dismissal,
) total forfeitures and confinement
) for five (5) years. Disciplinary
) Barracks.

OPINION of the BOARD OF REVIEW
TAPPY, MELNIKER and GAMBRELL, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General.

, 2. The accused was tried upon the following Charges and Specifi-
catlonss : ‘

CHARGE I: Violation of the 6lst Article of War,

Specification: In that First Lieutenant Dennis E. Cancn,
Company "C", 195th Infentry Training Battalion, Camp
Blanding, Florida, did, without proper leave, absent
himself from his organization at Camp Blanding, Florida
from about 1l July 1944 to about 4 August 1944.

CHARGE II: Violation of the 93rd Article of War.

Specification: In that First Lieutenant Dennis E,. Canon,
* % %, did, at Camp Blanding, Florida, on or about 24
June 1944, feloniously embezzle by fraudulently appro-
priating to his own use, $24.00, lawful money of the

(45)
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United States, the property of Private Thomas C, Agatone,
%31,00, lawful money of the United States, property of

-Private William F. Lauffer, 42.25, lawful money of .the

United States, property of Private Juvinal Salas, $40.00,
lawful money ¢f the United States, property of Private John

R, Christian, $40.00, lawful money of the United States,
property of Private Nicholas J. lenarde, 26,50, lawful

money of the United States, property of Private Henry Blam,
$28.00, lawful money of the United States, property of Private
Wayne E. L. Lucas, $27.00, lawful money of the United States,
property of Private William Coveney, $30.00, lawful money of
the United States, property of Private Merle J. White, $55.00,
lawful money of the United States, property of Private Harry
Brody, all said persons being of Company "C", 195th Infantry

* Training Battalion, a total of $343.75, and trusted to him by

the said persons above named.

CHARGE III: Violation of the 95th.Article of War. -

Specification 1: In that First Lieutenant Dennis E. Cénon, * X *

did, at Houston, Texag on or about 4 August 1944, without
proper authority, wrongfully and dishonorably wear the insignia
of a Captain of the United States Army in a public place, to
wit, the Rice Hotel, Houston, Texas,’

Specification 2: In that First Lieutenant Dennis E, Canon, * * %,

did, at Jacksonville, Florida, on or about 14 July 1944, with
intent to defraud, wrongfully and unlawfully make and utter to
the Hotel Seminole, Jacksonville, Florida, a certain check in
words and figures as follows, to wit: '

JACKSONVILIE, FIA., 14 July 1944

Pay to Dollars - Cents
the order of ' HOTEL SEMINOLE - 25 00
Twenty Five and 00/100 DOLLARS

With Exchange, Value Received, and Charge to Account of
I hereby represent that the amount

'TO Camp Blanding Facility drawn for in this draft is on deposit

Office - with the drawee to my credit, free
, from any claims and acknowledge that
Camp Blanding, Fla, this amount has been paid to me upon
‘ my presentation of such facts,

Dennis E, Caqph

and by means thereof did fraudulently obtain from the Hotel
Seminole twenty-five dollars ($25.00) lawful money of the United

-

-2-
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States, he the said First Lieutenant Dennis E. Canon
then well knowing that he did not have and not intending
that he should have any account with the Camp Blanding
Facility Cffice, Camp Blanding, Florida, for the payment
of said check.

Specification 3: &Same allegations as Specification 2 except
check dated 19 July 1944 and made and uttered to hotel
John liarshall, Richmond, Virginia,

Specification 4: OSame allegations as Specification 2 except |
check in the amount of 20, dated 19 July 1944, and made
and uttered to Hotel Lurphy, Richmond, Virginia.

Specification 5: Same allegations as Specification 2 except
check in the amount of )50, dated 3 August 1944, and made .
and uttered to Rice Hotel, idouston, Texas.

Specification 6: Same allegations as Specification 2 except
check in the amount of {50, dated 4 August 1944, and made
and uttered to Rice Hotel, liouston, Texas.

CHARGs IV: Violation of the 96th Article of ar,

Specification 1: (Finding of guilty disapproved by the rev1ew1ng
authority).

Specification 2: In that First Lieutenant Dennis E, Canon, * %%,
did, at Jacksonville, Florida on or about 11 July 1944, wmth
1ntent to defraud the dotel Seminole, Jacksonville, Florida,
wrongfully obtain lodging at said hotel,

Specification 3 (rlndlnp of guilty disapproved by the reviewing
authority).

ADDITICHAL CilARGu: {iolle prosequi entered by direction of appoint-
: : ing authority after prosecution rested (R. 68)).

ile pleaded guilty to Charge I and its Specification; not guilty to Charge
IT and its Specification; guilty to Specification 1, Charge III as a
violation of the 96th Article of Vwar; suilty to Specifications|2, 3, 4y 5
and 6 of ChargelIll as violations of the 96thn article of War except the
words "with intent to. defraud, wrongfully and unlawfully" and the words
"he the said First Lieutenant Dennis . Canon then well knowing that he
did not have and not intending that he should have eany account with the
Camp Blanding Facility Office, Camp Blanding, Florida for the payment of .
said check", of the excepted words not guilty; not guilty to Charge III;
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not guilty to Charge IV and its Specifications and not guilty to the
Additional Charge and its Spegcification. He was found guilty of Charge

I and its Specification; guilty of Charge II and its Specification except
the words "a total of $343.75", substituting therefor the words " a total
of 258,75, of the excepted words not guilty, of the_ substituted words
guilty; guilty of Charge III and all of its Specifications and guilty of
Charge IV and all of its Specifications. No evidence of prior convictions
was introduced. He was sentenced to be dismissed the service, to forfeit
all pay and allowances due or to become due and to be confined at hard
labor for five years. The reviewing authority approved only so much of
the finding of guilty of the Specification of Charge II as involves em=
bezzlement of 424, lawful money of the United States, the property of
Private Thomas C. Agatone; 31, lawful money of the United States, the
property of Private Viilliam F. Lauffer; v42.25, lawful money of the United
States, the property of Private Juvinel Salas; w40, lawful money of the
United States, the property of Private John i, Christian, 26,50, lawful
money of the United States, the property of Private lienry B3lam; 28,
lawful money of the United States, the property of Private wayne k. L.

~ Lucas; 27, lawful money of the United States, the property of Private
William Coveney, a total of 218,75, disapproved the findings of guilty
of Specifications 1 and 3 of Charge IV, approved the sentence, designated
the United Statés Disciplinary Barracks as the place of confinement, and
forwarded the record of trial for action under Article of Lar 48,

3. The evidence pertaining to Specifications 1 and 3 of Charge IV.
(findings of guilty disapproved by the reviewing authority), will not be
discussed except as it may pertain to the Specifications under which there
were approved findings of guilty,

4. The evidence for the prosecution in support of those Specifi-
cations under which there were approved findings of guilty is substantially
as follows:

. a. Specification, Charge I,

On 27 June 194/ accused was relieved from further assignment and
duty at the Infantry leplacement Training Center, Camp Blanding, Florida,
and ordered to report to Fort George G. kieade on 14 July 1944 (Pros. Ex. 1).
He was granted a ten day leave of absence effective 2 July 1944 and signed
out in pursuance thereof (R. 12). OUn 7 July 1944 accused was informed by
telegram at idouston, Texas, that his orders had been revoked and he was
directed to return to Camp Blanding at once (R. 13; Pros. &x. 3). Accused
replied by telegram dated 8 July 1944, advising that he had received the
- telégraphic orders and was leaving immediately (R, 143 Pros, &x. 4). The
a%fused hgd three days pravel time which allowed him until 11 July to report.
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Helfalled to report on this date and was absent without authority until
4 August 1944, on which date he was apprehended in Galveston, Texas
(R. 15; Prog. &x. 6). a

b, Specification) Charge II.

In June 1944 accused, who was then Executive Officer of Company
. G, 195th Battalion, undertook to collect monies from the trainees attached
to his company. These funds were to be held until the men completed train-
ing and then were to be returned to them for the purchase of furlough
transportation or used to purchase such transportation (R. 47, 48). Certain
trainees delivered money in sealed envelopes to the accused personally
while others delivered such funds to third persons who turned the money
over to accused, In certain instances, where money had been delivered to
accused, it was noi returned to the trainees nor was transportation furnished .
(R. 19, 25, 31, 32, 34, 36, 38, 39, 41). len who failed to receive their
money back or to get transportation, and the respective amounts lost, were
Prlvate Thomas C. Agatone, %243 Private Juvinal Salas, $42.25; Prlvate
William F. Lauffer, $31; Private Henry Blam, $26,50; Private Wayne E. L, - -
Lucas, $28; Private. Nilliam Coveney, $27; and Private John R. Christian, VAO.
No receipts were given by the accused in most cases, although he had been
instructed by his company commander to give receipts in all cases (R. 47,
80). Money collected from the trainees was kept in the company safe. One
set of keys was held by the accused and one by the company commander (R. 47,
48). On 30 June 1944, prior to his departure from Camp Blanding, accused
delivered the safe keys to Lieutenant Doherty and informed him that the
furlough monies were in the safe. The safe was opened on 1 July 1944 and
the monies therein were checked against a list found in the safe.(R. 52;
Pros. Exs. 4, 7, 8). The total found in the safe was $1799.06, which was
a sum slifhtly in excess of the total called for by the list. Certain
names on the list had been lined out. Payments to trainees were commenced
on 3 July 1944 and it was observed that certain names had been lined out in:
cases of men who claimed to have money due to them and that other men, whose
names did not appear on the list, claimed to have turned in checks and money
orders (Pros. Ex. 7). The names of Agatone, Lauffer, Salas, Christian,
Menarde, Blam, Lucas and Coveney did not appear on the list (Pros. Ex. 8).
When payments were completed, in accordance with the list, $34.04 remained
and eleven men were unpaid (R. 55).

c¢. OSpecification 1, Charge III.

It was stipulated that the accused wronzfully wore captains'
insignia in a public place (Pros. Ex. 18). He cashed two checks represent-
ing himself to be a captain (Pros. Exs. 14, 15). He pleaded guilty to the
~ offense as a violation of the 96th Article of War,
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° 4. Specifications 2-6, Charge III.

The accused entered a plea of guilty to each of these Specifi-
cations as a violation of Article of War 96, but not guilty of the
allegations of intent to defraud and of knowledge that he did not have
and did not intend to have an account for the payment of said checks.

The proof establishes that the accused had maintained an account with the
bank on which the checks were drawn until 21 June 1944 at which time he
had no balance on depcsit in the account. The checks were issued about a
month later, Two of the issued checks listed accused's rank as captain
(Pros., Exs. 14, 15). It was stipulated that the accused made and uttered
the checks described in Specifications 3, 4, 5 and 6 and obtained cash on
each of them (Pros. Ex. 18). The check described in Specification 2 was
cashed by the cashier of the Seminole Hotel (R. 63).

€. Spec1f1cation 2, Charge IV.

The accused registered at Hotel Seminole in Jacksonville, Florida,

" on 11 July 1944 and remained until 20 July 1944. During this time he incurred
a hotel bill of $63. The accused left the hotel without paying the bill,
leaving his baggage behind (R. 64). -

5. For the defense.

From time to time, after 1 June 1944, sealed envelopes were seen’
on the desk of accused, in his absence fronm the orderly room (R. 69). (n
one occasion a key borrowed from another company and filed down was used
to open the padlock on the safe (R. 70). On this occasion, the company com=-
mander opened the safe, removed one envelope from it, and relocked the safe
(R. 71, 75, 76, 77). A lieutenant other than the accused (R. 77) and a
sergeant (R. 72) as well as the company commander (R. 71) all had opportunity
to enter the safe where the funds were kept.

. The accused elected to testify under ocath after his rights as a
witness had been explained-to him., He related that when collections were
first begun, the men delivered cash to him, were issued a recelpt and their
names and amounts were listed. Later the method was changed. The men placed -

“their funds in an envelope, signed and sealed the latter and inscribed a mark
over the flap:, The men were instructed to give him the money but at times it
would be left on his desk. The envelopes were placed in the company safe to
which others had access, namely the company commander, who- had his own set of
keys, and & lieutenant and sergeant to whom on occasions accused delivered
hls keys. On 19 June accused compiled a complete list of funds, opening all
the envelopes, The amounts inscribed on the envelopes were in agreement with
the contents. On 20 June a typewritten list was compiled (Pros. ix. 8).
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Accused denied taking any of the funds and insisted that missing
envelopes never reached the safe or were removed from the safe in the
period between receipt and 19 June. :

Accused stated that he had wished to deposit these funds in a
epecial bank account but the company commander had told him not to'do so
(R, 78-100). tn crogss-examination the accused admitted that on the lst
or 2nd of June he discontinued making any record of envelopes .received
by him from trainees, with the result that he had no way of knowing
whether or not he received an envelope from any given trainee, His
explanation of his failure to mske any further records was that "I got
too many ehvelopes" (R, 89). He further admitted that on 3 June 1944 he
deposited in his personal bank account, in acddition to his Government pay
check for 246,50, the sum of $198 in currency, a %30 Western Union money
order and a check for %3 (R. 93). His explanation of the source of the
¥198 was that it was given to him by his wife who, he said, had just closed
out her bank account in Gainsville, Florida (R. 93-94). He further admitted
that he did not attempt to check the furlough fund with his suecessor before
departing the station on 1 July 1944 (R. 92k and that, although he knew that
no accurate account of the monies entrusted to him existed, he did not at any
time attempt to rectify the situation by calling the company out and having
the men report the amounts claimed to have been deposited by them (R. 98).

6. Supporting the accused's pleas of guilty to Charge I and its
Specification, the evidence introduced by the prosecution conclusively
establishes his guilt of the absence without leave as alleged, -

With reference to the offense alleged in the Specification of
Charge II, the evidence discloses that the accused received various monies,
from time to time, to safeguard for certain of the trainees., Although the
names of some of the trainees were entered on a list by the accused, others,
who deposited money with the accused, were not listed., When time for payment
came there was no money to pay these men who had not been listed. A person
who receives various sums of money from others, for which he is accountable
" and responsible, and who wholly fails either to account for or to turn them
over when his stewardship terminates, cannot complain if the natural
presumption that he has spent them outweighs any explanation he may give,
however plausible, uncorroborated by other evidence (Dig. Op. JAG, 1912-40,
sec. 451 (17)). The rule applies here, where the accused, accordlnv to his
own testimony, was so derelict in his stewardship that he did not even attempt
to keep or make an accurate record of the monies entrusted to him,

, The accused was found guilty of a violation of Article of War 95
in that he wore a captain's insignia in public (Spec. 1, Ch. III) The ac-
cused pleaded guilty to the act as an offense under Article of VWar 96. The
evidence discloses that two worthless checks were signed by the accused as
a captain, It is a violation of the 95th Article of ar for an officer to-
wear unauthorized insignia with intent to deceive, for personal gain or
advantage, not necessarily pecuniary, or for personal aggrandizement, social

_or otherwise (3 Bull., JAG 100).

. 7-
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Specifications 2 to 6 inclusive, of Charge I, involved five
worthless checks allegedly made and uttered with intent to defraud. The
proof establishes that the accused had maintained an account with the bank
on which the checks were drawn until the account was closed on 21 June 1944.
The checks were issued about a month later. The giving of a series of worth-
less checks, amounting in the aggregate to {170, drawn on a bank where no
account was maintained clearly establishes the intent to defraud and
constitutes conduct unbecoming an.officer and a gentleman in violation of
Article of “war 95,

Specification 2 of Charge IV alleged that accused, with intent to
defraud, wrongfully obtained lodging at the Hotel Seminole, Jacksonville,
" Florida. The offense is a misdemeanor under Florida law (Florida Statutes
.511,38), and proof that lodging was obtained by absconding without paying
or offering to pay, is prims facie evidence of fraudulent intent (Florida
‘Statutes 511.39). The evidence discloses that accused left the hotel without
his baggage end without paying his bill of %63, which establishes commission
of the offense, in violation of the Florida statute. This violation of local
law constitutes conduct of a nature fo bring discredit upon the military
service in violation of Article of War 96.

The court sentenced the accused "to be dishonorably discharged
the service", BSuch a sentence was inappropriate but not illegal or
prejudicial to the accused and is the legal equivalent of a sentence to
dismissal (3 Bull. JAG 281; CH 249921). A ’

7. . Har Department. records show that the accused is 30 years of age
and married, He is a graduate of the Austin (Texas) High School and attend-
ed the University of Texas two and one half years. In civil 1life he was
employed by the W.P.A. for one and one half years as a statistician and,
previous to that, was a partner in a liguor business for two years. He was
inducted into the Army in September 1942, was commissioned a second lieuten-
ant, Infantry, Army of the United States, upon graduation from The Infantry
School, in Narch 1943, and was promoted to first lieutenant, 15 May 1944.

8, The court was legally constituted and had jurisdiction of the
person and the offenses. No errors injuriously affecting the substantial
rights of the accused were committed during the trial. In the opinion of
the Board of Review the record of trial is legally sufficient to support
the findings of guilty as approved by the reviewing authority, to support
the sentence and to warrant confirmation of the sentence. Dismissal is
mandatory upon conviction of a violation of Article of Viar 95, and is
authorized upon conviction of a violation of Article of War 61, 93 or 96.

%ﬂ-afv 77 Q.7 Judge Advocate,

y Judge Advocat?.

QA_’ZZ?A_AAM Judge Advocate.
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SPJGH
CH 264264

1st Ind.

24 0CT 1344

" War Department, J.A.G.O., =~ To the Secretary of War.

1., Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
First Lieutenant Dennis E, Canon (0-1314441), Infantry.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings of guilty as ap-
proved by the reviewing authority, to support the sentence and to warrant
confirmation of the sentence, I recommsnd that the sentence he. confirmed
and carried into execution, ’ .

3. Inclosed are a.draft of a letter for your signature, transmit-
ting the record to the President for his action, and a form of Executive
action designed to carry into effect the recommendation hereinabove made,
sheuld such action meet with approval.

Myron C. Cramer,

Ma jor General, -
' The Judge Advocate General.

3 Incls.
1 - Record of trial,
2 - Dft. 1ltr. sig.
. of S/Wo
3 -« Form of action.:

(Sentence confirmed. G.C.M.0. 650, 16 Dec 1944)
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WA DikailionT
Arny Service ¥Forces
In the Office of The Judge hLdvocate General
tashington, L.C.

S5+ JGH
Cui 204276

31 OCT 1344

SECONI ATt FORCE
Trial by G.C.i., convened at
Colorado Springs, Colorado,

29 August 1944. lisrdssal
ana total forfeiturss.

Second Lieutenant ARTHUL A.
UTLICKOVE (C=774155), Air
Corgs.

Nt M’ N N e e N

OFIIION of tne BOAD OF REVIZS
LIPSCOLB, QO'COMiCR and GOLLEN, Judge Advocates

1. The Board of lieview has examined the record of trial in the
case of the officer named above and submits this, its opinion, to
The Judge Advocate Gencral.

2. The accused was tried upon the following Charge and Specifi-
cation:

CHARCZ: Viclation of the~96th Article of War.

Specification: In that Second Lieutenant Arthur A.
Hillgrove, Air Corps, attached unassi:sned, 262nd
Army Air Forces Bases Unit, did, on or about 19
June 1944, near Norfolk, iebraska, wrongfully vio- *
late paracraph 16a (1) (d), Army Air Forces Regu-
lations 60-16, Ly flying the military airplane of
vhich he was pilot at an altitude of approxdimately
thirty (30) feet above the ground while not in
take-0ff or landing.

The accused pleaded not guilty to, and was found guilty of, the
Charge and the Specification. He was sentenced to be dismissed the
service and to forfeit all pay and allowances due or to become due.
The reviewing authority approved the sentence and fcrwarded the re-
cord of trial for action under Article of Var 48.
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3. _ The evidence -for the prosecution shows that five P-47 alrplanes
took off at approximately 9:00 a.m. on 19 June 1944 from Bruhing Army
Air ¥ield, Bruning, Nebraska, on what was announced as a low level
navigation and ground gunnery mission (R. 12, 21-22, 40, 42, 58). The
pilots were First Iieutenant Clyde J. Whaley, Second ILieutenant Howard F.
Holmes, Second Lieutenant Charles H. Hughes, Flight Officer Charles Cram,
and the accused (R. 8, 21, 42, 58). Lieutenant Whaley was the flight
commander; the others were trainees in his charge (R. 8, 21-22, 43, 55-56,
58). His ship had a red cowling and a silver body. The re'nalning four
planes also had red noses but their bodies were camouflaged in an olive
drab (R. 14-16, 20, 32-33, 35, 40-41, 45, 62, 65).

. Before the teke-off Lieutenant Vhaley "briefed" his men on
the nature of the mission, and the altitude to be maintained (R. 22, 28).
He told them that they were to fly on a low level navigation mission
duting which they would be "on their own", that they were_M"to spread
out f approximately a half mile apqr’_c] s 3 4 % to keep 51_7 ship in
sight, E_g7 stay above at all times, and never to go below three hundred
" feet" (R. 8, 22, 28-35, 38). In his opinion it "was definitely not a
formation flight" (R. 34, 39). Iieutenant Holmes, however, gained the
_impression that what was wanted.was a "loose formation"™ (R. 47).

Once in the air ILiesutenant Whaley both by radio and by the
visual signal of Wfishtailing" repeated his direction to "spread out®
(R+ 22-23, 45, 62). The other four men responded by drawing away from
ong another into a Mloose" "V formation. Although they frequently
varied the distances between themselves, they maintained their relative
- positions all the way to the gunnery range (R. 44-45, 48, 62). They
had all been taught that when in formation they were "to fly the flight
leaders' wing, and do whatever he did" (R. 56.) When he went up, they
were §,o go up, and when he went down, they were to go down also (R. 56-57,
62-63

For the first ten miles the prescribed altitude of 300 feet
was carefully maintained by all five pilots (R. 50). As to what hap-
pened thereafter the testimony adduced by the prosecution is somewhat
in conflict.. ILieutenant Whaley testified on direct examination that to
the best of his knowledze, he did not go below 300 feet although he ad-
mitted that he "could have varied slightly below" (R. 23). On examina-
tion by the court, in answer to the question, "Were you as low as 150
feet?" he replied, "Sir, not that I know of%. He also stated he was
positive he was Mat least more than one hundred feet above the ground"
(R. 37). Lieutenant Holmes testified that Whaley went down as low as
thirty feet above the ground, that he ranged between that precarious
level and 100.fest above the - -ground for sone seventy miles, and that
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the trainees all folloﬁed his example remaining, however, at all _
times slightly above him (R. 42-43, 49-51, 54-55). ILieutenant Hughes
testified on direct examination in part as follows:

g, Are you able to give this court a fairly reasonable -
estimate as to the altitude of Li. Whaley's plans above
the ground during the course of that trip? )

A. Well, sir, I'm not a very good Judge of altitude, but
I would say roughly that it was three hundred feet. It
could have been above, or could have been below. I can't
Jjudge altitude very well.

Q. Your besﬁ judgment is that Whaley'slplane flew at an
altituce of about three hundred feet above the ground?

A. That's what I would estimate.

Q. And about how high did you fly? .

A T was level or a little bit above him, sir.
Q. Wéll,.aﬁproximateiy héw high were you?

A. Well sir, I con't wish to answer that; it might in-
criminate myself; if you don't mind.® (R. 59).

Upon cross-examination and upon interrogation by the court he waived his
right against self-incrimination to the following extent:

"Q. Did your altitude vary consicerably?

A. Sir, its hard for me to tell the difference between
one hundred feet and three hundred feet.

4. It is guite possible you could have gone down 1o one
hundred feet? - '

A. Yes sir.

AN : * 3* ¥*
Q. Now, I am going to ask you one question, and I want you
to carefully consider the answer. DIid you or did you not
fly appreciably below three hundred feet on that flight on
the 1Gth of June? '



(58)

A. Sir, I might have been a little below it, checking
the altitude by nyself, because I myself can't esti-
mate whether I was one hundred feet or three hundred
feet. .

Q. Then you might have been ons hundred feet, and
never knew it? ’

A. That's right, sir.

. You might have just barely skimmed this cable by
a half an inch?

A. To sir, I con't think I could have been that low.

Q. Are you w1111nﬁ to state under oath that you never
got below fifty feet?

A. I don't think I did, sir," (2. 62, 65).

: Unquestionably the accused and Lieutenant Holmes descended to

- about thirty .to thirty-five feet above the ground, for their respective
Planes struck a power line and were slightly damaged (Pros. Ex. 5-4).

The accused's P-47 was the first to collide with the wire, and Lieutenant
Holmes' ship following immediately behind was caught in its prﬂdeces°or's
- #prop wash! and was also briefly entangled (R. 24-25, 50=54; Pros. Ex. 5=B).
Both planes were able, however, to complete thelr mission.

Two power lines, roughly one mile apsrt, were severed by planes
that morning (Pros. Lx. 5-A). Charles A. 3ggen, a farmer, witnessed one
of the collisions. He saw two red-nosed.ships barely clear the wire and.

a third go through it. He believed that one of them "had a silver chest"
but he was not certain (Fros. Ex. 1). ir. Frank H. Finkral, whose land
was in the immediate vicinity of the second power line, observed a flight
of five or six red-nosed planes that morning. The one nearest him passed
under the wire but all came "very close® and were only "from twenty to
tdrty feet off the ground® (Pros. Exs. 3, 4)s

'.The planes observea by witnesses Eggen and Finkral were not
identified as being those in which Iieutenant Whaley and his four trainee
pilots flew. The flight in which the accused participated was one of three
similar flights scheduled on the morning of-19 June 1944. The accused's
- flight wasthe second or third in order .of take-off. . -
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4+ The accused, after being apprised of his rights relative to
testifying or remaining silent, took the stand in his own behalf. He
had enlisted at the age of eighteen. At the time of the trial he had
flown 361 hours and 15 minutes. On the morning of the accident he and
the four other pilots tock ofif in tactical formation but, upon clearing
the field, changed to a V formation. Ilieutenant Whaley gradually dropped
to an altitude of between thirty to fifty feet and continued at that level
fQr about sixty~five to seventy miles until the wire was hit (R. 76, 80).
Since it was the custom to follow the leader, the accused and the other
trainees descended to the same altitude (R. 77, 87, 89).

At the commencement of the hearing the Trial Judge Advocate and
the Defense Counsel stipulated that:

% % % Flight Officer Charles Cram, if present, would testify
substantially as follows: That he was one of five pilots who
flew from Bruning Army Air Field the morning of 19 June 1944
to the ground gumnery range, some 125 miles to the north, and

- return, being a member of the flight of which lst Lt. Clyde J.
Whaley acted as flight commander. That the flight was a low
level navigation’/and gunnery mission, the.-trainee pilots having
been instructed to fly at an altitude of from three hundred to
five hundred feet above the ground, and to fly behind and above
the flight leader, and to keep his plane in sight. That during
the flight, the flight leader flew at an altitude of sub-
stantially less than three hundred feet for a considsrable
portion of the distance between Bruning Army Air Field and

" the ground gumnery range, and that the witness based his
altitude at which he operated his plane on that of the flight
“leadsr." . .

Captain Archie V. Swanson, called as a witness for the defense,
stated that on 19 June 1944 he had been the Operations Officer of Squadron
Une and that on the date of the trial he was the Squadron Commander (R.68).
As one who had had 135 missions in combat, he was satisfied that the ac-
cused was "tops as a pilot, among trainee pilots®. Frior to 19 June 1944
trainee pilots were cdefinitely instructed that in formations "they were to
stick with their flight leader" (R. 70-71). Both the accused and Holmes
Wwere outstanding students and would have been retained as instructors
upon the completion of their course (R. 71-73).

5. The Specification alleges that the accused did "on or about 19
June 1944, wrongfully violate. paragraph 16a (1) (d), Army- Air Forces
Regulation 60-16, by flying the military aircraft of which he was pilot
at an altitude of approx1mately 30 feet above the ground while not in take-
off or landing".
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A fair evaluation of the evidence shows that on 19 June 1944,
the accused, as the trainee pilot of a "P-47" alrcraft, followecd his
flight leader on a low level nagivation and gunnery mission from Bruning
Army Alr Field to a gunnery field some cistance away. In addition to
the aircraft flown by the accused there were three other aircraft similarly
opsrated by tralnee pilots. Prior to the take-off thae flight leader in-
structed the our trainee pilots on the nature of the mission and the
altitude to be maintained. Tiiey were instructed that the flight was a
low level navigation mission which would be flown at an altitude of 300
feet and that each trainee pilot would keep an elevation above that of
the flight leader. The trainee pilots were told that they would ®spread
out" at approximately one-half mile apart but that they would keep the
flight leader's ship in sight. DBoth the accused and Iieutenant Holmes
gained the impression that the flight would be conducted in a "loose
formation". For the first ten miles the prescribed altitude of 300
feet was carefully maintained by all pilots.- Although there is some
conflict in the testimony as to the elevation which was thereafter
maintained by the flight lsader and the entirs group, the evidence con-
sidered in its entlrety establishes to a high degrse of certainty that
lieutenant Whaley and the other members of the group all flew at an
altitude considerably below 300 feet and at times below 100 fest. The
‘accused and Lieutenant Holmes testified specifically that the flight
leader flew at an altitude of from thirty to fifty feet. They also .
testified that they endeavored at all times to fly at an altitude above
that of their leader although once or twice they may have dropped below
the altitucde which he was maintaining. Concerning this controverted
part of the testimony the ¥rial Judge Advocate has stated in a letter
attached to the record, the following:

"After a thorough investigation prior to trial, after
trial of both cases, and after confidential talks with the
witnesses after both trials had been concluded, it is de-

- finitely my opinion that the version of the affair as given
by Lieutenant Hillgrove and idleutenant Holmes is true and
accurate, and that in fact their flight leader did lead
the flight at an altitude of approximately 25 to 50 feet
above the ground for a consicerable distance. It was
during tnis low flying that cach accused struck a power
line.®

Such a statement might norially be expected from a defense counsel but
when it is presented in a clemency letter by the Trial Judge Advocate
who prosscuted the accused it is unusually persuasive.

The record shows that. there is a custom and practice among
troinee pilots to follow the example of their instructor, whils under-
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going training, and to perform whatever maneuvers or tactics he
performs. Doth the accused and Iieutenant Holmes testified that in
view of this custom they thourht that they were expected to operate
their aircraft after the example set by their leader. The evidence
is quite clear that neither the accused nor any of the other trainee
pilots engaged in any independent buzzing. Both ths accused and
Iieutenant Holmes sought to follow their leader, elevaiing their. planes
when he elevated his and lowering their planes when the flight leader
lowered his. Wnile flying in the manner described, their planes came
in contact with & high power wire with the result that each was
slightly damaged.

In the light of the above evidence showing that the accused
oparated his aircraft after the example of his leader and that his con-
duct was motivated by no malicious.or willful intent, the worst view
. which could possibly be taken of his conduct would lead to the con-
clusion that only a technical offense had been committed. This fact,
coroined with the accused's previous good record, and the evidence
showing his superior ability as a piloi, suggests the conclusion that
an unpardonable vice "fatally infected the trial" and corrupted the
court'!s sentence.

In its deliberations the court was charged with judicial
knowledge of two regulations. The first regulation involves a re- ;
striction against low flying which the Specification alleges was vio-
lated by the accused. The second regulation which was promulgated by
Headquarters Second Air Force as Regulation 60-2 on 21 August 1944,
provides in part, as follows: ,

#1l. 1In all cases of wilful or negligent violation of
flying regulations the offending person will be immediately
grounded and full report of the offense made to this Head-
quarters with the least practicable delay. '

12,  All such offenders will be tried by General Court-
Martial, convened by this Heacdguarters, and the following sgn-
tances will be deemed appropriate, regardless of the capabilities
of the offender, his sxcellent combat record, or other extenuating:
circumstances:

a. Dismissal from the service, in the case of an officer.

b. - Uishonorable dischargse, in the case of a Flight Offi-
cer or enlisted man® (Underscoring supplied).
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The plain effect of the above regulation was to instruct the membsrs
of the court that 4he only sentence in. the present case which would

be ¥deemed appropriate! by the Commanding General, Second Air Force,
was "Dismissal from the service! regardless of "extenuating circum-
stances". Necessarily the members of the court were placed in a
dilemsa. On the one hand, they were required by a regulation to im—
pose a sentence of dismissal in every case involving low flying re-
gardless of "extenuating circumstances". On the other hand, they
“were obligated to abide by their ocath, to observe the criterion for
imposing just punishments set forth in the Banual for Courts-ifartial,
to exercise in an independent manner their obligation under the sArticles
of War to impose a just sentence, and to comply with the constitutional
concept of fairness and due process as required by our organic law.

At the beginning of the trial each member of the court took
the oath prescribed by Article of VWar 19 obligating himself to,

mi¢ # 4 duly administer justice without rartiality favor
or affection, according to lhe provisions of the rules and
articles for the government of the armies of the United
States, and if any cdoubt should arise, not explained by
said articles, then according to /his con301ence, the
best of [Ei§7 understanding, ana the custom of war in like
casesj 3 % M,

This oath placed each nember of the court under the sworn duty to ad-
minister justice in accordauce with law by determining the guilt or
innocence of the accused and by imposing a just sentence consistent
with his conscience and the best of his understanding. The duty and
responsibility of each member was an individual and personal one and
“for him to surrender his independent judgmsnt for the expressed opinion
or wish of his commanding officer would be a shameful abdication of his
duty to the prejudice of the fundamental rights of the accused.

Although the reviewing aubthority had the privilege and duty
-of reducing sentences which he regards as excessive, the primary
responsibility for the imposition of a just sentence rests with the
court. The proper performance of this duty is as vital to the rights
of the accused as is the duty of renaering a Jjust vercdict. Courts
should, therefore, always avoid giving an excessive sentence in the
expectation that their undue severity will be ameliorated by the action
of the reviewing authority. In the performaice of this vital cuty they
are not without guidance. 'Ihe iianual for Courts-idartial presents the

foliowing formula for determnmy,uhe appropriate punishment to be
imposed:
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‘"Basis for letermining.—~ To the extent that
punishment i5 discretionary, the sentence should pro-
vide for a legal, appropriate, and adequate punishment.
See 102-104 (Punishments). In the exercise of any dis-
cretion the court may have in fixing the punishment, it
should consider, among other factors, the character of .
the accused as given on former discharges, the number
and character of the previous convictions, the circum- -
stances extenuating or aggravating the offense itself,
or any collateral feature thereof made material by the
limitations on punishment. The members should bear in
mind that the punishment imposed must be justified by
the rnecessities of justice and discipline" (MCi, 1528,
par. 80a). .

It is irportant to observe that the court in order to impose a just
sentence should consider among other things "the character of the ac-
cused", and "the circumstances extenuating or aggravating the offense
itsell, or any collateral features thereof#. 'The regulation previously
quoted is in direct contradlctlon to the basic prov131ons of the Manual
set forth above., '/

The accused was tried for an offense alleged to be a violation
of Article of ¥ar 96 for which no minimum punishment has been prescribed
by law. The court had, therefore, under the wording of that Article a
wide discretionary power to impose upon the accused any punishment,
sxcept death (A.W. 43). The regulation which sought to establish a sen-
tence of arbitrary dismissal in every case involving a breach of a flying
regulation was an unlawful effort to establish a minimum sentence for a
particular type of offense in contravention of both the spirit and the
languare of the Articles of War. Congress alone has the power to pre-
scribe ninimum penalties. Whatever may have been the practice prior to
1920 when the present Articles of War were enacted; it is now clearly
conteniplatcd that our courts-martial should freely exercise certain dis-
tinctively judicial functions in a manner which will guarantee independence
of judgment in determining the guilt or innocence of an accused and in the
imposition of his sentence. That Congress intended to endow our courts-
martial with this essential judiclal attribute is clearly shown by the
Articles themselves. Article of Var 40 states that, "No authority shall
return a record of trial to any courts-martial for reconsideration of % % %
(d). The sentence originally imposed, with a view to increasing its
severity, ¥ % #M, Article of War 45 provides that the President may pra—
scribe maximum punishments, but significantly fails to authorize the
President to e establish any minimum punishment whatsoever. Finally, in
Article of Var 50%, Congress sought to insure that the administration
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of Jjustice in our Axmy'would be in accordance w1th law by prov1d1ng for a
system of automatic appellate review.

In compliance vith its statutory duty the Board of Review has re-
peatedly condemned any interference with or undus influence upon the court's
freedom of aellberatlon.

- : In CM 156620, German, the court was closed during the trial of the
case and before final argument. Upon reopening without having made any
findings, it adjourned for the stated purpose of consulting higher authority
on certain questions. The record fails to disclose the nature of these
questions. Upon reconvening, the court, without disclosing what advice it

- had received,. immediately pmceeded to find the accused guilty. It was held
that the procedure was unauthorized. A court-martial is not permitted in
closed session to consult any outside authority. Under such circumstances
the error was fatal to the conviction.

\\\\ -
In Cii 216707, Hester, during the trial, a circular letter announcing

a mandatory policy of dishonorably-discharging enlisted men in cases referred
to general courts-martial was distributed to the members of the court after
they had deliberated vithout result one hour and twenty minutes. Although the
cited case involved an officer and not an enlisted man, it was held that the
.presentation of the letter to the court constituted an error injuriously af-
fecting the substantial rights of the accused and v1t1ated both the findings-
and the sentence.- .

In condemning‘the regulation in question the Board of Leview
_ does not intend to criticize the practice of.military commanders in dis-
seminating among courts-martial information revealing the need for the
imposition of stern punishment for certain offenses. Such action may
at times be essential to the proper performance by courts-martial of their
functions. The process should, however, always be a process of education
and never of coercion.. The Trial Judge Advocate who tried the present
case states in a letter to The Judgs Advocate Genecral that "the court
which tried the accused was forcsfully indoctrinated by the appointing
-authority"®. Such a statement qy the officer who prosecuted the* accugsed
cannot be lightly disregarded.

The existence of the regulation in question deprived the ac=-
cused of the fair trial contemplated in the due process clause of the -
‘Fifth Amendment to the United States Constitution. In the case of United .
States ex rel, Innis v. Hiatt (241 F, 2nd 664), the court stated:

"We think that this basic guarantee of fairness af-
forded by the due process clause of the fifth amendment

-10 -
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applies to a defendant in criminal proceedings in a
federal military court as well as in a federal civil
court. An individual ‘does not cease to be a person
within the protection of the fifth amendment of the
Constitution because he has joined the nation's armed

. forces and has taken the oath to support that Constitu-
tion with his life, if need be. The guarantee of ths

. fifth amendment that no person shall # # ¥ be de~
prived of life, liberty or property, without due process
of law,* makes no exception in the case of persons who
are in the ammed forces. The fact that the framers of
the amen@ment did specifically except such persons from
the guarantee of the right to a presentment or indict-
ment by a grand jury which is contained in the earlier

"~ part of the amendment makes it even clearer that persons
in.the armed forces were intended to have the benefit
of the due process clause. This is not to say that mem-
bers of the military forces are entitled to the procedure
guaranteed by the Constltution to defendants in the civil
courts. As to them due process of law means the applica-

. tion of the procedure of the military law. Iany of the
procedural safeguards which have always been observed
for -the benefit of defendants in the civil courts are not
granted by the military law. In this respect the military
law provides its own distinctive procedure to which the
members of the armed forces must submit. But the dus pro-
cess clause guarantees to them that this military proce-
cure will be applied to them in a fundamentally fair way."

The trial of the accused by a court which, to repeat the statement of

the Trial Judge Advocate, had been "forcefully indoctrinated" or which

had been subjected to the overzealous influence of the appointing authority
could nnt have been conducted in®a fundamentally fair way"™. Obviously

this is true because justice cannot survive in an atmosphere of coercion.
"No man can serve two masters®. A trial in which the membersof the court
_are put to the election of either stultifying their conscience &nd dis-
regarding their oath or abiding thereby at the peril of violating a regu-
lation promulgated by their appointing and reviewing authority is fatally
infected by extransous influence and runsafoul of the basic standard of
fairness which is involved in the constitutional concept of due process

.of 1aw"

Since the record is fatally defective, the injury to the ac-
cused's rights cannot be cured by Presidential clemency regardless of
10w generous that clemency might be. The accused 1s entitled to legal
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~ justice and not merely to mercy. Only by & recognition of this basic
truth can his legal rights and the legal rights of many like him be
maintained. The Board of Review is of the opinion that the record of
trial is legally insufficient to sustain the findings and the sentence.

6. The records of the War Department show that the accused is
approximately 20 years of age. He completed the twelfth grade in high
school and atiended Frssno State College for two months. From ecem-
ber 1942 to February 1943 he was employed in an aircraft factory. On
28 February 1943 he enlisted in the service and thereafter on 15 April
‘1944 he was commissioned a second lisutenant in the Air Corps.

7. Tor the reasons stated, the Board of heview is of the opinion
that the record of trial is legally insufficient to suppert the findings
of guilty of the Charge and the Specification thereunder and tha sentence.

-

%W ((')Mudge Advocate.
, dJudge Advocate.

. \\r‘té/ , )
géw‘fffﬁ&aw Judge Aivocste.

-12 -
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1st Ind.

. = To the Secretary of War.
NOV 24 1944 ,
1, Herewlth tranamitted are the record of trial and the opinion of the
Board of Review in the case of Second Lieutenant Arthur A. Hillgrove
(0-774155), Air Corps.

War Department, J.A.GDO.’

2. I do not concur in the opinion of the Board of Review and, for the
reasons hereinafter set forth, am of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sentence and to
warrant confirmation of the sentence.

3. This is a low-flying case, wherein sentence of dismissal and total
forfeitures was imposed and approved. A detailed summary of the cvidence
appears in the opinion of the Board of Review. Briefly, the accused officer, .
" as g member of a training flight following its leader in what may be regarded
as loose and extended formation, so-operated the military airplane of which he
was pilot as to strike an elsctric power line about thirty feet above the
‘ground, slightly damaging the plame but not interrupting the flight. Under
orders to fly above and behind the leader, the accused must, by his own testi-
mony (R. 83), have failed to stay above the leader at the point in question,
since the leader's plane did-not collide with the wires or the ground. The
case does not turn upon the sufficiency of the evidence, but upon other con-
siderations hereinafter mentioned. '

L. The important issue here involved is whether or not the court was so
influenced by the policy of the command with regard to the suppression of low-
flying offenses as to impair its Jjudicial integrity and render it incapable
of holding a fair trial and reaching proper findings and a just sentence.
Nowhere in the record of trial does it appear that the court or its members
- were swbjected to any extraneous influence or received any directions or
suggestions as to their disposition of the case. However, the Trial Judge
Advocate, in a recommendation for clemency, attached to the record, suggests
. that the sentence reflects an increased severity of attitude toward offenses
of this character following an Army Air Forces directive as a result of which
the members of the court "were forcefully indoctrinated by the Appointing
Authority with the Air Force policy™. The Defenss Counsel, in a separate
letter recommending clemency, has mede a like suggestion and attached a copy
of Second Air Ferce Regulations 60-2, dated 21 August 194, Paragraphs 1
and 2 of these Regulations are quoted in the opinion of the Board of Review
as matter of which the court was "charged with judicial knowledge". They
require reports of violations of flying regulations and state.that offenders
will be tried by general court-martial and that sentence to dismissal will
be "deemed appropriate", regardless of the capabilities or record of the

-13 -
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offender or other extenuating circumstances. Based upon this extraneous

matter accompanying the record, the Board of Review is of the opinion that

-~ the court's free volition was thereby destroyed and the accused deprived of
. a fair trial. I dissent.

. The record in this case is legally sufficient under the principle
laid down in my dissenting opinion in the recent Davis case (CM 253209)
which you concurred in and which the President confirmed on 20 October 19Lke.
In that case involving an offense of similar nature, all of the members of
the .court, in a recommendation for clemency, stated that the sentence was
imposed in accordance with Air Forces policy establishing dismissal as an
appropriate sentence in such cases, but recommended commutation to for-
feitures. It was contended in the Davis case that by such a statement the
court disclosed that it had acted under such compulsion as to invalidate its
sentences However, this contention was rejected and the sentence was con-
firmed, upon yowr concurrence in my recommendation, although clemency was
exercised in accordance with all recommendations. If the sentence to dis-
missal was held to be free from compulsion in the Davis case, wherein the
record of trial discloses that the court had actual knowledge of the exist-
ing Air Corps policy as to the appropriateness of dismissal as a penalty
~in low flying cases, it logically follows that there is no reason whatever to
vacate the sentence in this case on the ground of undue influence where the
anly suggestion of compulsion is derived, not from the record of trial, or
as in the Davis case, the affirmative statement of all members of the court
who voted on the sentence, but rests merely upon the informal statements set
forth in letters attached to the record of trial by the trial judge advocate
. and defense counsel, neither one of whom may be present or participate in
the secret deliberations of the court when it arrives at its sentence.

\

It is a matter of settled law and long-established military practice
that courts-martial may with propriety consider general policies of the
command relative to the uniform and rigid enforcement of discipline in cases -
of a particular character, where deterremt effect is an important element in
.arriving at proper sentences (CM 250472, Hoffman), :

Se In a memorandum to'me dated 16 October 19Lk, Lieutenant General
Barney M. Gllgs, Deputy Commarder, Army Air Forces, states thatg

"l. I have cansidered the evidence in the casé of this offi-
cer fvho has been convicted of unauthorized low flying which resulted’
in his striking electric power wires while he was en ‘route with a
grouwp of four other planes to a gunnery range. '

: . w2, 'In ny obinion‘, the admitted distance of b0
one-quarter t
one=half mile between the-'planes, the extreme low levegll. at whicﬁ
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the collision occurred and the fact that this officer.was in-
structed to fly above as well as behind his leader place this
‘case in the class of serious and wilful violations, regardless
of the apparent bad example set by the instructor who was, lead-
ing the flight. It is not, however, to my mind, an aggravated
case in which under all the circumstances the best interests of
the service require dismissal of the offender or other heavy
penalty.

"3> I, tﬁerefore, recommend that the sentence be commuted
to forfeiture of pay in the amou.nt of 360 per month for four
months.”

I. concur in that recommendation, and also recommend that the sentence be
confirmed but commuted to a forfeiture of pay of $60 per month for four
months, and that the sentence as thus modified be cerried into execution.

6. Attention is invited to the récommendation of clemency by the
Trial Judge Advocate, attached to the record of trial.  Consideration has
" also been given to the letter by Defense Counsel requesting clemency.

7. Inclosed are a draft of a letter for your signature, transmitting
the record to the President for his action and a form of Executive action
designed to carry into effect the above recommendation, chould such action
meet with approval.

Xyron C. Cramer,

Ma jor General,
The Judge Advocate General.

5 Incls. )

© Incl. l-Record of trial.
Inel, 2-Dfte ltr. for sig. SAT.
Incl, 3-Form of Action.-
Incl. L-Ltr. from Def. Counsel.
Incl, 5-Memo from Lt. Cen. Gilas.

: (Sentencé confirmed but commuted to forfeiture of $60 per month for’
four months, G.C.M.0, 679, 29 Dec 1944)
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WAR DEPARTMERT
Army Service Forces
In the Office of The Judge Advocate Genersl
VVashington, D.C.

\]

>

SPJGN
Cii 264277
31 0CT 1944

UNITED STATES SECOND AIR FORCE

Ve Trial by G.C.l}., convened at
Colorado Springs, Colorado,
28 hugust 1S44. Dismissal
and total forfeitures.

Second Iieutenant HOJARD F.
HOLiS (0-774158)., Air Corps.

e N e S N

COPINION of the ROARD OF HEVIEW
LIPSCOLB, O'CONNOR and GOLIEN, -Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to
The Judge Advocate General. :

2. The accused was tried upon the folldwing Charge and Specifi~-
cation:

CHARGE: Violation of the 96th Article of War.

Specifi cation: In that Second Iieutenant Howard F.
Holmes, Air Corps, altached unassi-ned, 262nd Army
Air Yorces Base Unit, did, on or about 19 June 1544,
near Horfolk, licbraska, vwrongfully vioclate parasrarh
16a (1) (d), Army Air Forces Regulations 60-16, by
flying the military airplane of which he was pilot
at an-altitude of approximately thirty (30) feet atove
the ground while not in take-~off or landing.

The accused pleaded not guilty to, and was found guilty of, the
Charge and the Specification. ie was sentenced to be dismissed the
service and to forfeit all pay and allowances dGue or to become due.
The reviewing authority approved the sentence and forwarded the re-
cord of trial for action under Article of Var 4&.
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3. 7The facts in the present case ars substantially ths same
28 the facts in the companion case of Second Lieutenant Arthur A.
Hillgrove, Cif 264276, and the same legal principles apply. For
the reasons therein stated, the Board of Ldeview is of the opinion
that the record of trial in the present caszs is legally insufficient
to support the findings of guilty and the sentence.

4. The records of the War Department show that the accused is
approximately 20 years of age having been born on 21 Uctober 1924.
- He completed the twelfth grade in high school and attended the Uni-
versity of California for one-half year. For brief periods he was
employed in the lumber logging.business and by a ship building company.
On 30 July 1943 he entercd the service and was thereafter comcissioned
a second lieutenant in the Air Corps on 15 April 1944.

5. For the reasons stated in CM 264277, Hillerove, referred to
above, the Board of Review is of the cpinion that the rescord of trial
is leszally insufficient to support the findings of guilty of tha Charge
and the Specification thereunder and the sentenca.

Fd

Judge Advocate.

Judge aAdvocate.

’ 4"ﬁ%éz4¢4/Judge Advocate.
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1st Ind.

War Department, J«A.G.O., ’ NOV 2 4 1944 - To. the Secretary of War.

1. Herewith transmitted are the record of trial and the opinion of the
Board of Review in the case of Second I.:Leutenant Howard F. Holmes (0-774158),
Air Corps. .

2. I do not.concur in the opinion of the Board of Review and, for the
reasons hereinafter set forth, I am of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the sentence and
to warranb confirmation of the sentence.

3. Tnis is a low-flying case, wherein sentence of dismissal and total
forfeitures was imposed and approved upon conviction for violation of Army
Air Forces Flying Regulations. Briefly, the facts in evidence are that the
accused officer, as a member of a training flight following its leader in
loose and extended order, so operated the military airplane of which he was
pilot as to strike an electric power line about thirty feet above the ground,
slightly damaging the plane, but not interrupting the flight. The accused,
flying immediately behind anocther officer who was in turn following the
flight leader, became entangled in the propeller wash of the plane ahead,
vhich was also flying too low. The accused, admittedly under orders to fly
above and behind the flight leader, failed to do so at the point in question,
since the fact is that he struck the wires while the flight leader did not
collide with either the wires or the ground. The evidence is ample to
establish the offense charged. '

, L. The important issue here involved is whether the court was so in-
fluenced by the policy of the command with regard to the suppression of
low-flying offenses as to impair its judicial integrity and render it in-
capable of holding a fair trial and reaching proper findings and a just sen-
tence. Ncwhers in the record ¢f trial does it appear that the court or its
members were subjected to any evhraneous influence or made the recipients
of any directions or suggestions as to their disposition of the case. How-
ever, the Trial Judge Advocate, in a recommendation for clemency, attached to
the record, suggests that the sentence reflects an increased severity of
attitude toward offenses of this character following an Army Air Forces
directive as a result of which the members of the court "were forcefully in-
doctrinated by the Appointing Authcrity with the air Force policy". The
Defense Counsel, in a separuts lettsr recommending clemency, has made a like
suggestion and attached a copy of Sscond Air Force Regulations 60-2, dated
21 Avgust 194);. Paragraphs 1 and 2 of these Regulations are quoted in the
~ opinion of the Board of Revliew as matter of which the court was "charged with
Judicial knowledge". These regulations require reports of violations of
flying regulations and state thad offenders will be tried by general court-
zartial and that sentence to dismissal will be "deemed appropriate™, regardless
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of the capabilities or record of the offender or other extenuating circum-
stances. . Based upon this extraneous matter accompanying the recerd, the
Board of Review is of the opinion that the courtts free volition was thereby
destroyed and the accused deprived of a fair trial. I dissent.

The record in this case is legally sufficient under the principle
laid down in my dissenting opinion in the recent Davis case (CL 253209)
which you concwred in and which the President confirmed on 20 October 1944,
In that case gnvolving an offense of similar nature, all of the members
of the cowrt, in a recommendation for clemency, stated that the sentence was
impeosed in accordance with Air Forces policy esteblishing dismissal as an
appropriate sentence in such cases, but recommended commutation to for-
feitures, - It was contended in the Davis case that by such a statement the
court disclosed that it had acted under such compulsion as to invalidate
its sentences However, this contention was rejected and the sentence was con-
firmed, upon your concurrence in my recommendation, although clemency was
exercised in accordance with all recommendations. If the sentence to dis-
- missal was held to be free from compulsion in the Davis case, wherein the
record of trial discloses that the court had actual knowledge of the exist-
ing Air Corps policy as to the appropriateness of dismissal as a penalty
-in low flying cases, it logically follows that there is no reason whatever
. to vacate the sentence in this case on the ground of undue influence where -
~ the only suggestion of compulsion is derived, not from the record of trial
or, as in the Davis case the affirmative statement of all members of the
court who voted on the sentence, but merely rests upon the informal state-~
ments set forth in Miters attached to the record of trial by the trial judge.
advocate and defense counsel, neither one of whom was or could be present”or

. participate in the secret deliberations of the court when it arrived at its
- sentence., : ’ '

_ It is a matter of settled law and long-established military practice
that cowrts-martial may with propriety consider general policies of the com-
mand relative to the uniform and rigid enforcement of discipline in cases
-.of a particular character, where deterrent effect is an important element in
- arriving at proper sentences (CM 250472, Hoffman).

5. In a memorandum to me relative to the insté.nt case, dated 16 October

19 Lieut t B
stﬁ"e . that?nan General Barney M. Giles, .Deputy Commander, Army Air Ft?rces,

"1, I have considered the evidence in the ca A i
se of thi fi=
cer who has been convicted of unauthorized low flying whicher£ .
sulted in his striking electric power wires while he was en route
with a group of four other planes to a gunnery rangee. |

"2. In my'opinion, the admitted dist q ‘
I ance of one-quarter to
one~half mile between the planes, the extreme low leve% at which
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the collision occurred and the fact that this officer was in-
structed to fly above as well as behind his leader place this case
in the class of serious and wilful violations, regardless of the
apparent bad examnle set by the instructor who was leading the
flight. It is not, however, to my mind, an aggravated case in
vhich under all the circumstances the best interests of the
service require dismissal of the offender or other heavy penalty.

"3, I, therefore, recommend that the sentence be commuted
fo forfeiture of pay in the amount of $60 per month for four
months.* ..

I concur in that recommendation, and also recommend that the sentence be con-
firmed but commted to a forfeiture of pay of $60 per month for four months,
and that the sentence as thus modified be carried into execution.

6. Attention is invited to the recommendation of clemency by the Trial
Judge Advocate, attached to the record of trial. Consideration has also been
given to the following letters requesting clemency: From Major Martin Menter,
J.A.G.Ds, Defense Counsel, dated 23 September 194k, and his letter therewith
enclosed, dated 9 September 194), directed to the Commanding General, Second
Air Force; letters dated 7 August 194), 5 September 194k, and L4 October 19iL,
end telegram dated 6 October 194);, all directed to the President, from Mrs,
Vinnie A. Holmes, mother of the accused; ld4ter dated 3 October 19Ll, directed
to Z}dle President, from Dorothy and Bob Holmes, sister and brother of the ac-
cusede .

7. Inclosed are a draft of a letter for your signature, transmitting

the record to the President for his action, and a form of Executive action
designed to carry into effect the above recommendation, should such action

meet with approval, ‘
;—7}“-7\,..,_ <, Q\,M, .

10 Incls. ’ , Myron c. Cramer,
Incl.l-Recs of trial. - Major General, -
Incl.2-Dft.Ltr. sig. S/M. The Judge Advocate Generals
Incl.3-Form of Action. :

InCI°h-Ltr° fr. Def.. u.nsel, Incl.8-Ltr. fre. Mrse.Minnie A.Hoimes,
23 Sept. Ll w/incl. L Octo 19LY.
Incl.5-Yemo fre Lte Gen. Giles, Incl.9-Telegram fr. Mrs.Minnie A.
Incle6=Ltre ir. Mrsl.‘hliinnie A+ Holmes, Holmes, 6 Octe 1944

.7 Auge 1944, o Incl.10-Ltr. fre thy B .
. Incl.‘?-Ltr. fre Mrs, Minnie A.Holmes, Hoimegf? l(gt?ngg_‘ﬁ?

5 SGPt ] 19)..14.

(Sentence confirmed but commuted to forfeiture of $60 per month for four
months. G.C.M.0. 675, 29 Dec 1944)

-5 -
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" WAR 'DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Washington, D. C.

, () |
SPJGK

CM 264288 ,
10 0CT 1944

UNITED STATES ARMY AIR FORCES
CENTRAL FLYING TRAINING COMYAND

Ve
Trial by G.C.M., convened at
Blackleand Army Air Field, Waco,
Texas, 9 September 1944, Dis=-
missal and total forfeitures,.

Second Lieutenant DONALD
A, TOLL (0-690277), Air
Corpse

Nt S s e S N

------ -l - - oy

OPINION of the BOARD OF REVIEW
LYON, HEPBURN and MOYSE, Judge Advocates.

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
_opinion, to The Judge Advocate General. ‘

2. The acahsed was tried'upon'the following Charge and Specificationt
CHARGE: Violation of the 61st Article of Var.

Specification: In that Second Lieutenant Donald A. Toll, Air
Corps, did, without proper leave, absent himself from his
station while enroute from San Antonio Aviation Cadet Center,
San Antonio, Texas, to Blackland Army Air Field, iaco, Texas,
from about 11 August 1944 to about 19 August 1944,

He pleaded guilty to and was fourd guilty of the Chérge and the Specification
Ho evidence was introduced of any previous conviction. He was sentenced to
be dismissed the service and to forfeit all pay and allowances due or to be-
. come due., The reviewing authority approved the sentence and forwarded the
record of trial for action under the provisions of Article of War 48,

3. Notwithstanding the plea of guilty the prosecution showed by com=
petent evidence that the accused at the time of the alleged offense wes in
the military service in the grade of a second lieutenant, Air Corps, sta«
tioned, on 3 August 1944, at the Sen Antonio Aviation Cadet Center. Om that
date he was assigned to Blackland Army Air Field, Waco, Texes, by paragraph
9 of Special Orders 184, Headquarters Army Air Forces Central Flying Training
Command, effective 10 August 1944. The acocused departed from the San Antonio
Aviation Cadet Center for Blackland Army Air Field at 1630 8 August 1544
(Pros. Ex. D). The accused signed in at the latter field at 2000 19 August
1944 (R. 7, Pros. Ex.A). No authority was given to him to delay en route and
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he was therefore carried on the morning report of his new organization as
absent without leave from.ll August to 19 August 1944 (R. 7-8, Pros. Exs.
B and C). :

4. Having been advised regarding his rights the accused elected to
testify under oath., He enlisted in the service on 19 June 1942 to gratify
a desire to fly. In order to get into the Air Corps he submitted to an
operation for the removal of two deformed. toes (R. 9-11). While on guard
duty at "Preflight" he accidentally ren a bayonet into his foot which kept
him in a hospital for ten days. He recovered from this injury and was even-
tually commissioned as a pilot and second lieutenant, Air Corps, 30 August
1943. He went to B-26 transition training at Del Rio, Texas, as a student
officer, but was not able to graduate from that school. He was then sent
to the Combat Classification Center at Brooks Field in October 1943. There
he flew the training fighter planes for a while but was hospitalized for
.arthritis., He remained in a hospital at Brooks Field from November 1943
until February 1944 and was then sent to a hospital in Denver, Colorado,
There he was treated for asbout three months. Then he was deolared fit for
duty and ordered to Sen Antonio Combat Classification Center. Accused did
not think that he had been completely cured of his eilment (R. 12-15).
While at the Combat Classification Center he received his orders to report’
to Blackland Army Air Field on 9 August 1944 and left that day to spend the
night in San Antonio so that he could catch the 7 o'clock train the next
morning for Waco (R. 16). He stated that he was feeling "pretty low and
discouraged" and that after getting his room he purchased a bottle of
whiskey and took two or three drinks. The night clerk failed to call him
the next morning end he did not awaken until 10330 (R. 17). He thereupon
proceeded to get drunk. He sobered up in a few days and while trying to
decide what to do he again drank to the extent of losing his "power of
reasoning®. On 18 August 1944, he stated that he realized that the longer
he remained absent "the worse it was going to be" and he determined to pro-
ceed to Blackland Army Adr Field and face the  comsequences (R. 19-20). Ac-
cused stated that he is a light drinker and that he had not had anything to
drink for many months becauss he had been advised that 4rinking would make
his condition worse"(R. 18). : :

5. The evidence introduced by the prosecution and the testimony of
the accused in conjunction with his plea of guilty clearly established that
accused did absent himself from his station without proper leave from 11

August to 19 August 1944, a3 averred in the specification of the Charge in
violgtion of the 61lst Article of War.

6. Var Department records show the accused to be 22 years of age and
unmarried. He graduated from high school end for two years attended Menlo
Junior College and Denver University., He left college to enter the service
as an air cadet 19 June 1942. Upon completion of his training as a pilot
he was camissioned a second lieutenant, 30 August 1943,
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7. The ocourt was legelly constituted and had jurisdiction of the
accused and the offense. . No errors injuriously affecting the substantial
rights of the accused were committed during the trial. In the opinion of
the Board of Review the record of trial is legally sufficient to support
the findings and the sentence and to warrant confirmation of the sentence.
Dismissal is authorized upon a conviction of a violation of Article of War
61. ' : ‘ :

7 ( 045 Judge Advocate.-

» dJudge Ad.vocate.

s Judge Advocate,.
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. 1st Ind. . 7 A
_ War Department, JoA.G.0., 18 OCT 1944~ To the Secretary of War. -

1. Herewith transmitted for the action of the President are the record
of trial and the opinion of the Board of Review in the case of Second Lieu-
tenant Donald A. Toll (0-690277), Air Corpse.

2. I comour in the opinion of the Board of Review that the record of
-triel 1s legally sufficient to support the findings of guilty and the sen~
tence and to warrant confirmation of the sentence, The Staff Judge Ad-
vooate states with reference to the accuseds . .

"On 30 May 1944 he was classified for limited service and on
26 June 1944 was removed from flying status and disqualified for
overseas duty due to physical disability. He is suffering from
synovitis, a form of arthritis, and states that he presently
feels the effect of this ailment." :

The Staff Judge Advocate also states in his review of the record of trial
for the reviewing authority that the immediate commander of acoused recom=
mended that the accused be eliminated from the service, and that the in-
vestigating offiocer likewise recommended his elimination because of his.
unstable and irresponsible character as evidenced by his absence without
leave in the instant case. Despite these recommendations, in view of the .
youth of acocused, his evident physical disability prior to and at the time
of his misconduot, and of his two years of military serviece without any:
provious convioction, I recommend that the sentence bs confirmed but come
nuted to a reprimend and a forfeiture of $560.00 per month of his pay for

a period of three months, and that the sentence 88 thus modified be es.rried
into execution.

3. Inclosed are s draft of a letter for your signature transmitting
the record to the President for his action snd a form of Executive action
designed to carry into effect the recommendation herainabove made, should
: luch a.otion meet with a.pproval - ,

%.;T,.\ < . S o,
Myron C. Cramer, - :
Major General,
3 Inols.  The Judge Advocate General.
Inol.l-Record of trial, _
Ingle2-Drft. of 1ltr. for
slg. Seec, of War. .

Inol.3-Form of Ex. action.

(Sentence confirmed but commuted to reprimand and forfeiture of $50
per month for three months. G.C.M.0. 627, 17 Nov 1944)

-4-
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WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Washington, D. C.

SPJGH -
CM 264296
' 29 NOV 1344
UNITED STATES MIDDIETOHNAIRSERVICEGOWAND'
’ v. . ) Trial vy G.C.M., convened at
) ‘AAF Overseas Replacement Depot,
Second Lieutenant GORDON Greensboro; North Carolina,

_.SDS (0-579242), Air Corps. - 15-16 August 1944. Dismissal.

OPINION of the BOARD OF REVIEW =
TAPPY, MELNIKER and GAMBRELL, Judge Advocates

1. The Board of Review has examined the record of trial in the

, case of the officer named above and submits this , :lts opinion, to The

~ Judge Advocate General. . , : i

2. The aocused was tried upon the following Charges and Specifi- ‘
cations: »

GHARCE Is Violation of the 6lst Article of War.

. Speciﬁcation l: In-that Second Lieutenant Gordon Simms, Air
- Corps, Section W, 1060th AAF Base Unit (ORD), then 3503rd -
AAF Base Unit (ORD), did, without proper leave, absent
himself from his command at Greensboro, North Carolina,
from about 0630, 22 June 1941., to about 1230, 22 June 1944.
Specification 2: In that Second Lieutenant Gordon Simnms, , Alr
Corps, Section W, 1060th AAF Base Unit (ORD), -did, without
proper leave, absent himself from his command at Greensboro,
North Carolina , from about 6 July 1944 to about 14 July 1944.

CHARGE II: Violation of the 96th Article of War.
Specification 1: In that Second Lieutenant Gordon Simms s ¥ * *,

then 3503rd AAF Base Unit (ORD), did, at Greensboro, North
Carolina, on or about 22 June 1944, with intent to deceive,

-1



(82)

falsely sign the Post Officers! In Register at about
1900, 22 June 1944, to the effect that he had returned
+ to AAF ORD, Greensboro, North Carolina, at 0630, 22 June
1944, whereas he did not return to said station until
“about 1230, 22 June 1944.

Specification 2: In that Second Lieutenant Gordon Simms, * * ¥,
did, at Greensboro, North Carolina, from on or about 5 June
1944 to 5 July 1944, wrongfully meke sigrn and utter the fol-
lowing checks without maintaining sufficient funds to cover
the same when presented W1thin a reasonable time for payment,
to wits

Check dated 5 June 1944, drawn on the City Bank, 8th and -
G Streets, S.E., Washington, D.C. and payable to the order
of Cash, in the amount of $5,00.

AGheck dated 8 June 1944, drawn on The City Bank, 8th and
G Streets, S.E., Washington, D.C. and payable to the order
" of Cash, in the amount of $40.00. )

Check dated 12 June 1944, drawn on The City Bank, 8th and
G Streets, S.E., Washington, D.C. and payable to the order
~of Cash, in the amount of $25.00,

Check dated 29 June 1944, drawn on The City Bank, 8th and
G Streets, S.B,, Washington, D.C, and payable to the order
of Andrews Service Station, in the amount of $45.00.

Check dated 27 June 1944, drawn on The City Bank, 8th and
G Streets, S.E., Washington, D.C. and payable to the order
of Hotel O, Henry, in the amount of $10.00. '

Check dated 28 June 1944, drawn on The City Bank, 8th & G
Streets, S.E., Washington, D.C. and payable to the order of
Hotel O. Henry, in the amount of $15.00,

Check dated 4 July 1944, drawn on The City Bank, 8th and
G Streets, S.E., Washington, D,C.,, and payable to the order
of Hotel 0, Henry, in the amount of $15.00.

Check dated 5 July 1944, drawn on The City Bank, 8th and G
. Streets, S.E., Washington, D.C. and payable to the order of
Hotel O, Henry in the amount of $25.00,
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The accused pleaded not guilty to and was found guilty of all Charges

and Specifications. Evidence was introduced at the trial of a previous

" conviction on 8 February 1944 of two violations of Article of War 95
(obtaining money under false pretenses and meking and uttering an insuf-
ficient funds check) and of two violations of Article of War 96 (gambling
with enlisted men and borrowing from an enlisted man). He was sentenced
to be dismissed the service, to forfeit all pay and allowances due or to
become due and to be confined at hard labor for five years., The review-
* ing authority approved only so much of the sentence as provides for
dismissal, and forwarded the record of trial for action under Article of

War 48,

. 3. For the prosecution evidence was presented that on 20 June 1944
accused requested and was given permission to be absent from his post, AAF
Overseas Replacement Depot, Greensboro, North Carolina, for not more than
2/, hours, commencing at the time of departure (R. 50). He signed out at
0630, 21 June 1944. His commanding officer did not see him again until
1015 on the 23rd although he claimed Yo have returned around noon of the
22nd. He 'actually signed in about 7 o'clock in the evening of the 22nd.
When he signed the "In Register" (Pros. Ex. 16) at 1900 he noted on the
register that he had returned at 0630 on 22 June and placed his name and
and return data at the top of the page over the names of other officers

who had registered "in" before he did (R. 50, 51). He claimed to have .
signed a "slip" or "in ticket® when he returned at 1230 on the 21st and to -
have left it on the adjutant's desk. The adjutant did not see it on the
22nd although he did not leave his office until after 5 o'clock that day
and did not see it until the next day (the 23rd) when the accused showed

it to him lying on his desk, The adjutant was not sure whether the accused
picked it off his desk or from the "elip board" which hangs on the wall be-
hind his desk, but Le did not see it the day before, either on his desk or
on the clip board, The accused told his commanding officer the next day
after his return that he realized he had made a mistake in signing the
register incorrectly (R. 50). The unauthorized absence of the accused on
22 June 1944 was also established by an extract copy of the morning report
of his organization (Pros. Ex. 17).

' The prosecution further showed by extract copies of the morning
report of accused's organization (Pros. Exs. 19, 20) that accused was ab-
sent from his post without authority from 6 July 1944 to 1 July 1944.

When he returned to the post on 14 July he told the military police officer
who accompanied him from his quarters to the camp that he had just come
back from Washington (R. 57).

Thg prosecution further established that on 23 May 1944, Lillian
E, Simms, mother of the accused, had opened a checking account in The City
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Bank, of Washington, D, C. with an initial deposit of $26 (Pros. Ex, 10);

that on 29 May 1944 this account was converted into a joint account with .
the accused (Pros. Ex. 11). Thereafter between 5 June 1944 and 5 July 194/
the accused made and uttered in Greensboro, North Carolina, the checks
described in Specificatlon 2, Charge II either for cash, merchandise or
services (R. 23, 26, 29, 45). A representative of the bank testified that
each of these checks was returned unpaid because accused's balance was .
insufficient when the check was presented for payment (R. 32-37). A transeript
of the account from 31 May 1944 to 11 July 194 was introduced without ob-
jection (Pros. Ex. 7)._ It shows that between 5 June ‘and 21 -June the balance
in the account never exceeded $9 and that from 12 June to 21 June the account
was in fact overdrawn. It also shows that deposits made after 21 June were
quickly withdrawn and that on 5 July the balance stood at §7.65.

4Le Following a full explanation of his rights accused testified under
oath that he is 23 years of age, is married and has three children; that he
enlisted on 10 September 1942, was promoted to corporal; went to 0CS, was com-
missioned a second lieutenant, Air Corps and was assigned to Sedgefield, 1st -
District, at Greensboro, North Carolina, where he has been ever since (R. 58=
59). He obtained a VOCO for 24 hours and left the post at 0630 on 21 June
and returned on the 22nd between 12 and 12:30, six hours overdue (R. 63).
He went right to hils section headquarters and signed in on the register around
12 or 12:30, had his lunch and did nothing else the rest of the afternoon as
he had no assignment at that time. Iater about 1900 he signed the Post
Register (Pros. ix. 16) noting thereon that he réturned at 0630 although he
had not in fact returned at that time. The next morning he informed Captain
William C. Sowers (the adjutant) that he had signed the register "in case any-
. thing came up about it" (R. 64). Ile also told Captain Sowers he was six hours
late getting back and showed him the register he had signed and which was on
the captain's desk and further told him he had signed it incorrectly so that
they could see it. He told Lieutenant Colonel Morris H. Merritt, his command-
ing officer, the same thing. He further testified that the "in ticket™ he had
signed at 12:30 on 22 June was right on the adjutant's desk; that Captain
Sowers had it on the 22nd; and that there was no intention on his part to
falsify the register (R. 65) The accused further testified that his wife
lived with her parents in dashington, D. C.; that on 17 June 1944 she gave
birth te “twins in a hospital in Washingtcn; that he had tried to get leave
first on 15 June before they were born and again on 1 July but his application
was disapproved; that about 2 or 3 July his wife came down to visit him at
Greensboro and left on 7 July; that he was unable to get rail transportation
back for her so he took her home by bus (R. 65-67). He remained in Washington
until the following Thursday when he returned to camp. During his stay in
Washington he tried to straighten up his bills and see that his wife was in
fair condition; that he -went because of his wife's condition and the crowded
bus and to make sure she got a seat (R. 68).
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On cross-examination he said that he left camp on Friday,
7 July and returned Friday, 14 July; that when he started back to camp
his wife and mother accompanied him in a car. His wife was physically
well enough to make tue trip in order to ascertain what was going to be
done to him for being AWOL. While in Washington, although he lived only
a half block from the bank, he d1d not go there to find out the status
of his account; his wife went, but he did not recollect what information
she brought back (R. 75, 77-78). He signed the "In Register® at 1900
(on 22 July); he signed it at the top "erroneously" so that anybody could
see he signed it wrong (R. 80). He was coming from Reidsville, North
Carolina, when his car broke down about 14 miles from Greensboro; it was
after 6:30 he got a 1ift into camp; the car broke down twice, he had a
flat tire in Reidsville at midnight; later he had another "flat" and
mechanical trouble; it was early in the morning; it took him about an
hour to get into Greensboro; he got in about noon; it was not full day-
- 1ight when he broke down; if he had not broken down it would have taken
less than 30 minutes to get into Greensboro and he would have arrived at
the post about daylight; "they" left Reidsville between 5 and 6 o'clock
in the morning and drove five or six miles before the car broke down the
second time; he left the car about 11 o'clock and caught a ride back to
camp arriving there about 12 o‘clock (R. 82-86).

With reference to his bank account the accused testified that

. he had no way of knowing what checks his mother drew unless she told him;
he never received any statements or communications from the bank (R. 59);
at the time he issued checks (Pros, Exs. 5, 6) he was sure he had money

in the bank to take care of them; he never received any notlce of dishonor;
he made a deposit of $225 before the checks to the O. Henry Hotel (Pros. Exs.
1-/4) were drawn (R. 60); he did not know there were no funds to meet them
when he issued these checks; did not learn of it until he was confined and
then sent money down to pay.them off (R, 61); with reference to the check
for $45 to the Andrews Service Station (Pros. Ex. 9) dated 29 June, he did
not know it had been dishonored till Major Herbolsheimer brought it to him;
he did not know he did not have sufficient funds in the bank to meet it as
he had wired money to the bank the day after issuing the check; he sent the
945 down immediately to Mr. Roy G. Andrews to pay him off; nobody has lost
a single penny; he had called the bank three times during the month (R. 61).
He asked for a statement but never received any; at no time during the
period covered by the seven checks did he know.the exact status of his ac=-
count (R, 62); does not know how many checks "bounced"; was not very well
informed about his account; did not know whether he had ten cents in the
account (R. 72); did not know how many checks his mother drew; did not know
how many times he was short; did not keep a record of his balance (R. 69).
A1l the dishonored checks have been paid.
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Mrs. Marjorie Simms, wife of accused, testified that she and
accused left Greensboro, North Carolina, by bus about 3:30 on Friday
afternoon (7 July 1944) and arrived in Washington, D. C. at 3 or 3:30
the next morning; the accused stood up in the bus all the way home
(R. 90-91), She went to the bank while accused was in Washington, made
a deposit, asked about the account and brought back several figures;
the bookkeeper at the bank told her she had mailed the statement to ac-
cused's mother who lived two blocks away (R. 92-93).

5. Specification 1, Charge I.

By his own admission the accused was about six hours late in
returning from leave given him to be absent for 24 hours from 0630,
21 July 1944. His excuse that his car broke down about 14 miles from
Greensboro between 5 and 6 o'clock on the morning of the 22nd and that
if it had not broken down it would have taken him not over 30 minutes
to get to Greensboro and he would have arrived at the post about or
shortly after full daylight was properly rejected by the court, in view’
of its inherent incredibility, his many lapses of memory, his evasiveness
and his failure to offer the slightest corroborative evidence which 1f his
story were true, should have been readily available. He failed entirely
to explain why if he broke down 14 miles from camp at the hour claimed it
took him until noon to get to camp and why during that period he failed to
communicate by telephone with the headquarters of hils organization., The
burden was on him to make a plausible explanation of his absence so &s to
show that it was due to eircumstances beyond his control. He utterly failed
to sustain that burden. In the opinion of the Board of Review the evidence
amply sustains the finding of guilty of this Specification,

Specification 2, Charge I.

The accused -admitted his unsuthorized absence from 7 July to
14 July; No defense is interposed to this charge., His attempted expla- .
nation of his flagrant violation of duty was that he could not get rail
transportation for his wife to go back to Washington after visiting him
at Greensboro, North Carolina, so he boarded a bus with her to make sure
that she got a seat. Even if his explanation be taken at face value, it
obviously supplies no legal defense to a charge of absence without leave,
He and his wife left Greensboro at about 3:30 on Friday afternoon, 7 July.
They arrived in Washington the following morning at about 3 o'clock
according to her story, the next afternoon according to his, The accused
did not return to his post until 14 July, The finding of guilty of this
Specification is amply sustained by the evidence. -
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Specification 1, Charge IL.

By the Specification the accused is charged with having
falsely signed the register at his headquarters to make it appear that
he had returned at 0630 on 22 June 1944 at the termination of his 24
hours leave, when in fact he did not return till about 1230 and that this
was done with intent to deceive, The Specification is laid under the 96th
Article of War. Not only did the accused make the admittedly false entry
in the register, but he placed the entry at the top of the page ahead of
an entry properly made by an officer who registered in first that day at
0700 and ahead of all the other officers who had registered in during the
course of the day, He admitted all this and sought refuge behind the
transparently implausible contention that he had no intent to deceive and
that he made the entry as he did in order to call attention to it. It would
be a work of supererogation to call attention to his equally unconvineing
statement that he had made out a "sign in" slip at 1230 at the time he re-
turned and left it on the adjutant's desk. Suffice it to say that the
adjutant who was in his office’ and at hig desk all afternoon until after
1700 did not see it until the accused "discovered"™ it on his desk the next
morning. The meking of such a false entry with intent to deceive was clearly
prejudicial to good order and militaery discipline, in violation of Article
of War 96, The finding of guilty of the offense charged is fully sustained
by the evidence.

Specification 2, Charge II.

The accused is charged with having wrongfully made, signed and
uttered eight checks between 5 June 1944 and 5 July 1944 without maintaining
sufficient funds to cover the same when presented within a reasonable time
for payment. : '

The making, signing and uttering of the checks was proved and ad-
mitted, Some were given for cash, some for merchandise and some for services.
All were drawn and uttered in Greensboro, North Carolina, on a bank in
Washington, D. C, They were all dishonored upon presentation to the bank on

~which they were drawn because of insufficiency of funds.

) It is to be noted that the accused here 1s not charged with intent
to defraud, in violation of Article of Viar 95, He is charged merely with
wrongfully msking and uttering certain checks without maintaining sufficient
funds to cover them when presented within a reasonable time, in violation of
Article of War 96, It has been held that

"The negotiation by an officer of worthless checks without
intent to defraud is conduct of a nature to bring discredit upon
the military service in violation of AJM. 96 (CM 224286 (1942),
14 B.R. 97)" (3 Bull, JAG 290).
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In a recent case the Board of Review held that a member of the military
establishment is under a particular duty not to issue a check without
maintaining a bank balance or credit sufficient to meet it and that such
conduct is not only a reflection on the individual but is service-~discrediting
as well (CM 249232, Norren, 3 Bull. JAG 290, 32 B.R. 95). In that case the
Board said:

"A member of the military establishment is under & particular
duty not to issue a check without maintalning a bank balance or
credit sufficient to meet it. Such conduct is not only a reflection
on the individual and a violation of civil lew if committed with

. wrongful intent, but is service-discrediting as well, Frequently
checks are cashed not because of the assurance derived from the
implied representation attached to the check so much as the faith
created by the uniform, The individual may be satisfled by the
exculpation which flows from an explanation rooted in carelessness
or neglect. The hurt to the credit and reputation of the Army is
not so easily removed.

"By statute many states provide that the return of a check for
insufficient funds creates a presumption of guilty knowledge in the
drawee, The burden, in such cases, is then on the accused to explain,

. It is the opinion of the Board of Review that proof that a

- check given for value by a member of the military establishment is,
returned for insufficient funds imposes on the drawer of the check,
when charged with service-discrediting conduct, the burden of show-
ing that his action was the result of an honest mistake not caused
by his own carelessness or neglect.

"In the present case accused said in an unsworn statement that
the 'insufficient' condition of his bank account was caused by checks
made on this account by his wife and without his knowledge. He stated
that this was a Joint account. Aside from the fact that such an

_ account is likel; to require extra caution on the part of the husband,
accused failed to support his contention by producing one of the
troublesome checks or any corroborating evidence. The Board of Review
is of the opinion that the court was justified in rejecting this .
explanation and of finding accused guilty as charged." ’

.-

The rule anncunced in the Norren case applies here, The e#idence is cleaf
that the accused issued checks indiscriminately and without making any
pretense of keeping tract of the amount of his balance. He admits as much
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himself. He never knew whether “there was ten cents in the account®
(R..72). It is true that the account was a joint account and that his
mother had authority to draw on it. But, as pointed out in the Norren
case, the fact that another person has the right to draw on the account
only serves to require Mextra caution'. In the instant case the evidence
clearly shows, and the accused admits, that he-exercised no caution what-
eVer. :

Similarly, in Cll 202027, McElroy, 5 B.R. 347, where the accused
was charged with "dishonorably and wrongfully" failing to maintain a suf-
ficient bank balance to meet a check 1lssued by him, in violation .of Article
of Yar 95, and was convicted, by amendment of the Specification, of "wrong-
"fully" failing to maintain such balance, in violation of Article of War 96,
it was held by the Board of Review that the amended Specification stated an
offense in violation of Article of War 96 and that the conviction was proper.

Only one further question requires consideration. Upon arraignment,
the defense counsel made a motion to strike Specification 2 of Charge II on -
the ground that "it embraces eight different check charges", whereas the
NMenual for Courts-Martial, 1928, provides that "One specification should
not allege more than one offense either conjunctively or in the alternative"
(par. 29). The motion was denied and, the Board believes, correctly so.

The Specification alleges a course of conduct from 5 June 1944 to 5 July 1944
in violation of Article of War 96, - .

"A specification alleging, as e violation of AW, 95, a series
of acts constituting-a course of dishonorable conduct amounting to
a fraud, is not objectionable on the ground of duplicity. C.M. 153268
(1922); 192530 (1930)" (Dig. Op. JAG, 1912-40, sec. 428 (13)).

Similarly, a specification alleging, as a violation of Article of War 96, a
series of acts constituting a course of action of a nature to bring discredit
upon the military service, is not objectionable on the ground of duplicfty.
The test is whether the specification is so framed as to advise the accused of
the particular act or offense intended to be alleged, and to enable him to
plead a former conviction or acquittal 'if subsequently brought to trial on
account of the same act (Winthrop!s Military Law and Precedents, 24 Ed.,

p. 138). No basis exists in the instant case for a contention by the accused
that he was in any way misled by the form of the specification, nor was any
such contention made. Each of the eight checks alleged in the specification -
to have been wrongfully made and uttered was specifically described and was
readily identifiable. Moreover, the Manual specifically provides (par. 87):

"No finding or sentence need be disapproved solely because a
specification is defective if the facts alleged therein and
reasonably implied therefrom constitute an offense, unless it
appears from the record that the accused was in fact misled
by such defect, or that his substantial rights were otherwise

injuriously affected thereby."

9=
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See, also, CM 247496, Egalnick, 30 B.R. 361; and Cl 202601, Sperti,
6 B.R, 171, The Board of Review is of the opinion, therefore, that
the motion to strike Specification 2 of Charge II on the ground of
duplicity was properly denied.

6. The accused is a native American citizen, 23 years of age,
married and the father of three children. He did not finish high school
but left to find employment as an entertainer and musician, He worked
as an inspector of building materials for one year prior to his enlist-
ment on 10 September 1942, He entered Army Air Forces Officer Candidate
School on 13 December 1942 at Niami Beach, Florida, was commissioned a
second lieuténant, Army of the United States, on 16 April 1943 and was
assigned to Headquarters, 1st District AAF Technical Training Command,
Greensboro, North Carolina.

7. The court was legally constituted and had jurisdiction of the
person and the offenses, No errors injuriously affecting the substantial
rights of the accused were committed during the trial, In the opinion of
the Board of HReview the record of trial 1s legally sufficient to support
the findings of gullty and the sentence as approved by the reviewing au-
thority and to warrant confirmation of the sentence., Dismissal is authorized
upon a conviction of a violation of either the 6lst or the 96th Article of War.

%M %QZ%/{{//, Judge Advocate,

CjEﬂ&t/(/‘/\/‘/‘Lﬁ4w‘/'lz:1£:__-

s Judge Advocate,

. M%M Judge Advocate,

=]1(0=-
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War Department, J.A.G.0., DECG I - To the Secretafy of Wa'r. :

1. Herewith transmitted for  the action of the Pr851dent are the
record of trial and the opinion of the Board of Review in the case of
Second Ljeutenant Gordon Simms (0-579242), Air Corps.

2. - I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings of guilty and the
sentence as approved by the reviewing authority and to warrant confirmation
of the sentence. On 2 February 1944 accused was tried and convicted by gen-
eral court-martial for obtaining money under false pretenses, for gambling
with enlisted man and for borrowing $100 from an enlisted man and received
a sentence of forfeiture of $50 per month for three months, restriction to
the limits of his post for three months and a reprimand. The first of the:
present offenses was committed about a month after accused served his sen-
tence of three months!' restriction. By 2nd Indorsement from the Commanding
General, Army Air Forces, there was received on 17 November 1944 a letter
from accused's commanding officer setting forth in detail further: incidents
of accused's misconduct occurring subsequent to the present trial. The gen-
eral nature of these offenses are that on & Uctober. 1944 accused was appre-
hended at Union Station, Washington, D, C. in improper uniform; that he was
. absent without leave from his command from 10 October 1944 to 12 October 1944;
that he made and uttered four worthless checks aggregating $240 drawn on two
banks in which he had no account; that he breached arrest and stole two fifths
of whiskey from the quarters of a fellow officer, I recommend that the sen-
. tence as approved by the reviewing authority, although inadequate, be confirmed
: and carried into execution.

3. Consideration has been given to letters requesting clemency from
Mrs, Lillian Simms, mother of accused, dated 24 and 25 August 1944; to a
letter from Senator Albert B, Chandler, dated 15 November 1944 and to a
~memorandum from the Legislative and Liaison Division, Office of the Chief
of Staff, War Department, dated 6 September 1944.

be Inclosed are a draft of a letter for your 31gnanure, transmitting
the record to the President for his action, and a form of Executive action
designed to carry into effect the recommendation herelnabove made, should

such action meet with approval. A
%*?)“"” < Qe

6 Incls. ' Myron C. Cramer,
Incl 1 - Record of trial. Major General,
Incl 2 = Lir fr Mrs Lillian Simms. The Judge Advocate General.
Incl 3 = Ltr fr Sen A B Chandler, '
Incl 4 - Memo to TJAG fr I&ID, OCS. -
Incl 5 - Dft 1ltr for sig SAV. '
Incl 6 - Form of action.

‘(Sentence as approved by reviewing authprity confirmed
0.C.M.0. 59, 27 Jan 1945)

"’11- <
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Service Forces
In the Office of The Judge Advocate General
Washington, D. C.

SPJg‘!;I
CM 264,342 14 0CT 1944
UNITED STATES THIRD AIR FORCE

Trial by G.C.M., convened at
Avon Park Army Air Field, Avon
Park, Florida, 4 September 194k.
Dismissal, total forfeitures and
confinement for three (3) years,
Disciplinary Barracks.

Ve

Second Lieutanant JOHN A,
REIS (0-699961), Air Corps

" OPINION of the BOARD OF REVIEW
TAPPY, MELNIKFR and GAMBRELL, Judge Advocates

1. The Board of Revisw has examined 'the record of trial in the case
of the officer named above and submits this, its opinion, to The Judge
Advocate General. ' '

2. Iieutenant Reis was tried jJointly with Corporal John M. Signorelli -
(12149518) and Private First Class Maurice P, Levy (12159876) upon the
Charge and Specifications set out below, Since only the legal sufficiency
of the record to support the findings and the sentence as to Iieutenant
Rels requires consideration by the Board of Review, the legal sufficiency
of the record to support the findings and the sentences as to the two
named enlisted men is not considered in this opinion. References in this
opinion to the Maccused" refer to Lieutenant Reis only. The Charge and
Specifications upon which the accused and Signorslli and Levy were tried
Jointly, as aforesaid, are the following:

CHARGE: Violation of the 93rd Article of War.
" Specification 13 (Applies only to Signorelli).
Speéifioation 2: In that Second Lieutenant John A. Rels,

Corporal John M. Signorelli, and Private First Class
Maurice P, Levy, all of Squadron U, 325th AAF Base
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Unit RTU (HB) Avon Park Armmy Air Field, Avon Park,

- Florida, did Jointly and in pursuance of a common
intent on or about 6 August 1944 at St. Petersburg,
Florida, in the night-time feloniously and burglariously
break and enter the Army and Navy Club with intent to
comnit a felony, viz larceny.

Specification 3: In that Second lieutenant John A. Reis,
Corporal John M. Signorelli, and Private First Class
Maurice P, Levy, all of Squadron U, 325th AAF Base
Unit, RTU (HB), Avon Park Army Air Field, Avon Park,
Florida, did, acting jointly and in pursuance of a
common intent, on or about 6 August 1944, at St.
Petersburg, Florida, feloniously take, steal and
carry away seven (75 bottles of whiskey and one
(1) bottle of sloe gin, value of approximately
$32.00 __, property of the Aray and Navy Club,

St. Petersburg, Florida.

The accused pleaded not guilty to and was found guilty of the Charge and
both Specification 2 and Specification. 3 thereof. No evidence of any
previous conviction was introduced at the trial, The accused was sentenced
to be dismissed the service, to forfeit all pay and allowances due or to
become due and to be confined at hard labor, at such place as the review-
ing authority may direct, for three (3) years. The reviewing authority
approved the findings, except the words "and burglariously" contained in
Specification 2, approved the sentence, designated the United States
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of confine-
ment, and forwarded the record of trial for action under Article of War

3. The pertinent evidence for the prosecution may be summarized
" as follows: :

The accused and Signorelli and Levy were present together at the
Post Exchange at the Avon Park Army Air Field, Avon Park, Florida, on the
4th or 5th of August 1944. Sergeant Burt Gordon there discussed with the
three of them plans for a trip which they were contemplating taking together
over the approaching week-end, and they suggested that he go with them
"purely for purposes of pleasure", .The City of Tampa, Florida, was men-
tioned as a possible place to go (R. 8). On or about 4 August 194k, Levy
spoke to Private First Class Charles C. Eckert and Private First Class
Henry V. Gaidis, each of whom owns a one~half interest in a 1936 Cadillac
black sedan, about borrowing the car for the week-end. Both of them
agreed to lend the car to him (R. 9-10). At the time the car was lent,
~ two Armmy blankets and two small gasoline cans were in it and its gasoline
tank was approximately one-eighth full., The car averages about eleven
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miles per gallon of gasoline, Levy pramnised to return the car on Sunday,
6 August (R. 9).

Anderson Albritton is a porter at the Army and Navy Club in St.
Petersburg, Florida, Arriving at the Club at 5 a.m. Sunday moming,
6 August 1944, in the regular course of his duties, he discovered that the
music box and the cigarette machine had been torn open and that the liquor
cabinet behind the bar had been broken open. He promptly telephoned the
police., Upon further search he discovered that an outside window and
screen had been broken open, the liquor cabinet in the office had been
broken open, the combination on the safe '"was all torm open and a hammer
was on the floor" and "the lock was broken off the back door" (R. 11-13).
Henry L, Wallace is the bartender at the Club. He stopped selling drinks
at midnight Saturday, 5 August 1944, in accordance with the rules of the
Club, and proceeded to close the bar, leaving the Club at 12:25 a.m.
Everything was in good order when he left. Sunday morning at 7 o'clock
he reeceived a telephone call to come to the Club. Upon arriving at the
Club he observed the same breakage which had been seen by the porter, as
above enumerated., The bartender also noticed that the "losses™ from the
liquor cabinet behind the bar were "2 Schenley's, 2 I.W. Harper's and
1 Gllbey's Sloe Gin", These were the losses from that particular cabinet
only (Re 13-14). The bartender receives liquor at the bar from the liquor
cabinet in the Club office, twelve bottles at a time, There is affixed to
each bottle before it is delivered to him a price sticker, approximately
two inches square, showing, in large figures, whieh the customer may
readily read, the price per drink. He identified samples of the stickers
used (R. 15; Pros. Ex. A). He also identified a particular torn red sticker
as being one of the kind used at the Club (R. 15; Pros. Ex. F). He also
identified five bottles of Schenley's, two bottles of I, W. Harper's and

one bottle of DuBouchett Sloe Gin (Pros. Ex. B) as conforming in mske and brand

with items that were missing from the Club on the night in question, and he
testified to observing on each of these bottles evidence of "something torn
off on the left side of the label™ (R.15). Likewise he identified a carton
bearing the label "Army & Navy Club, St, Pete! as being one that he personally
had opened (R. 15-16; Pros. Ex. C).

At 5:%0 a.m. Sunday, 6 August 1944, M. C. Cooksey, who operates
a gasoline filling station at 1505 Main Street, Bartow, Florida, arrived at
his place of business to prepars to open for the day. Just as he 'entered
his station he saw a black sedan pull up and stop. A man in a soldier's
uniform got out of the car, took a can and siphon hose from the car and
proceeded to siphon gasoline from a truck parked near Cooksey's station.
Cooksey called to the man and the latter offered to pay for the gasoline
which he had taken., Cooksey refused to accept payment but called the
police instead (R. 17-18). Two patrolmen, responding to the call, chased
the sedan and overtook it on U. S. Highway 17 approximately two and one-
half miles northeast of Bartow. Signorelli was driving tae sedan and the
accused and Levy were riding with him, Signorelli readily admitted stealing
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the gasoline, The patrolmen arrested the three occupants of the sedan and
promptly delivered them into the custody of the Provost Marshal at Bartow
Amy Air Field. The patrolmen did not search the sedan, but one of them
upon flashing a light in the sedan 'saw something covered in the back of
_the car" (R. 19-21)

At about noon on Sunday, 6 August 194k, Captain c11£§6n S. Ezell
arrived at Bartow Army Air Field to return the accused and Signorelli and
Levy to Avon Park Amy Air Field., At that time the two enlisted men were
in the stockade at Bartow and the accused was in the custody of the Offi-
cer of the Day at Bartow. The Cadillac sedan was parked beside the
stockade. Captain Ezell caused the sedan to be brought to the office of
the Provost Marshal at Bartow, and there, in ths presenee of the accused
and the two enlisted men, he searched the sedan, finding, in a carton
under a blanket, five Schenley's, two I, W. Harper's and one bottle of
DuBouchett Sloe Gin. He identified the bottles and carton introduced as
Prosecution's Exhibits B and C as the same items he found in the sedan,

He also identified Prosecutionts Exhibit F as a torn red sticker which he
found in the carton "sticking at the side of ons of the pleces of cardboard
which separates the bottles", The cap seals were not broken on any of

the Schenley's or Harper's. In addition, Captain Ezell found in the sedan
a gasoline can and a black rubber hose (Prosecution's Exhibit G). The can
and hose smelled of gasoline (R. 22-24). Corporal Walter Hansberry testi-
fied that he is chauffer for Captain Ezell and that he was present when
Captain Ezell made the search of the Cadillac sedan above related, He

- corroborated Captain Ezell's testimony and identified Prosecution's Exhibits
B, C and F as the bottles, carton and torn sticker found in the sedan

(Re 25-26). ‘ -

4, Evidence for the defense:

The rights of the accused as a witness having been explained to
gi?, he eleected to remain silent (R. 28). No witness were called for the
elense,

5+ The accused has been convicted of the offense of the larceny of
eight bottles of liquor and the offense of housebreaking, both in viola-
tion of Article of War 93. Specification 2 alleges burglary, but under
the findings, as modified by the reviewing authority, the accused stands
convicted of housebreaking, which is a lesser included offense within
the offense of burglary (Dig. Op. JAG, 1912-40, sec. 451 (15), CM 149111).

The evlidence upon which the accused has been convicted in the
- case of each of the two offenses is icentical, and all of it is circum-
stantial. It is believed, however, that the evidence, taken altogether,
is such as to exclude any fair and rational hypothesis except that of
guilt (Dig. Cp. JAG, 1912-40, sec. 395 (9), CX 153330). The Manual for
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Courts-Martiel, 1928, provides that "what is required®" in such cases is
'not an sbsolute or mathematical but a moral certainty" (par. 78a). The
following uncontradicted evidence forms a circumstantial web which is
sharply inconsistent with the innocence of the accused and which, in the
opinion of the Board, campels, overwhelmingly, the conclusion that the
accused is guilty of the two offenses of which he stands convicted.

(1) The accused and Signorelli and Levy were seen to-
gether at the Post Exchange on Friday, 4 August 1944, and
were heard to be discussing the taking of a week-end trip
together,

(2) The Ammy & Navy Club, in St. Petersburg, Florida,
was broken into between 12:25 a.m. and 5 a.m. Sunday, 6 August
194k, and, among other things, certain bottles of liquor of
known brands and bearing distinctive club stickers were known
to have been stolen from the club,.

(3) The accused and the two named enlisted men were ap-
prehended at six ofclock on the morning of the theft riding on
the highway leading from St. Petersburg to -Avon Park (where ac-
cused's station is located) in an autamobile lent to Levy by
two soldiers of his squadron.

(4) There were found in the autamobile eight bottles of liquor,
a carton bearing the label "Army & Navy Club, St. Pete", and a
torn price sticker. Each of the bottles bore evidence of having
been stripped of the price sticker customarily placed by the Club
on its bottles of liquor, each bottles was of a make or brand
conforming to items in common use at the Club, and four of the
bottles (2 Schenley's and 2 I.W. Harper's) were identified as
being similar in all respects to four bottles known to have been
stolen from one particular liquor csbinet in the bar of the Club
on the night in question. Further, the tormn price sticker
(Pros. Ex, F) was positively identified as one used by the club.

All of the circumstances point to concerted action on the part of the

accused and the two enlisted men. They were known to have planned to take a
week-end trip together and they were found riding in an automobile together
at six o'clock Sunday morning, in the possession of wvery recently stolen

goods,

The unexplained possession of recently stolen goods has repeatedly

been held to be sufficient to support a finding of guilty of lareeny (Dig.
Op. JAG, 1912-40, sec. 451 (37)). In a recent decision of the Board of
Review it was stated:
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"The probative value of such evidence depends upon the character
of the possession, the time that has elapsed between the theft
and the discovery of the stolen goods in the possession of the
accused and other attendant circumstances (Wharton's Criminal
Evidence (1lth Ed.) 198-200; Boykin v. The State, 34 Ark. L43;
Ingals v. State, (Wis.) 4 N.W. 785; Bellamy v. State (Fla.)

17 So. 560; State v. Williams (Ore.) 202 P. 428)" (CM 230928,
Lanyon; 18 BR 115, 123).

It is to be noted that in the instant case the accused and his two com=
panions were apprehended in possession of the stolen goods within six hours
of the time of the theft.

With reference to joint possession of recently stolen property,
the Board of Review, in a recent case, saids :

"Possession has been held to be joint, and as such suf-
ficient to support the inference of guilt of a defendant, who,
in company with one or two other persons, was found riding in
a recently stolen automobile and, although defendant was not .
shown to have been driving the car, the attendant circumstances
were such as reasonably to indicate that he was acting in con-
cert with the other occupants with reference to its possession
(State v. Kehoe (Mo.) 220 S,W. 961, Cheatham v, State (Ga.)

197 S.E. 70)% (CM 234964 Furtado; 21 BR 217, 221).

As indiczted, there appears to be no reason to doubt that, in the instant

. case, the action of the accused and his two companions was concerted and

that they did, in fact, have joint possession of the stolen goods at the
time theYy were apprehended.

It is well settled that, in order that a presumption of guilt of
larceny may arise, the unexplained possession of recently stolen articles
by the accused must be perscnal, conscious and exclusive (CM 202720, Clem,
6 BR 251; CM 202966 Baker and Krueger, 6 BR 389). In the opinion of the
Board of Review the evidence in the instant case is such as fully to war-
rant the conclusion that the possession of the eight stolen bottles of
liquor by the accused and his two companions was, at the time of accused's
apprehension, personal, conscious and exclusive, .

The samse unexplained possession of recently stolen goods may sup—
port both a finding of guilty of larceny and a finding of guilty of house-
breaking (Dig. Op. JAG, 1912-40, sec. 451 (32)). In the instant case, the
conclusion that the accused is guilty of the larceny alleged, requires the
conclusion that he is also guilty of the offense of housebreaking, because
the evidence is uncontroverted and conclusive that the Club was broken into
between the hours of 12:30 a.m. and 5 a.m, on 6 August 1944 and that during
that interval of time the eight bottles of liquor found in the possession
of the accused were stolen from the Club, IEntrance therein was necessary to
gain possession of the stolen articles.

-6 -
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6. The records of the War Department show that the accused is 23

. years and 7 months of age, he having been born in Romania, on 1 February
1921. He is a high school graduate, and in civilian life was employed
by Internationsl Business Machines Corporation as a customers! service
man, repairing machines in the possession of customers. He was inducted
into the Army in October 1942, and, upon graduation from the Army Air
Forces Navigation School in December 1943, was commissioned a second
lieutenant, Alr Corps, Army of the United States.

He was reprimanded and fined $75 on 1 July 194k by the Commanding
General of the III Bomber Command (his commanding officer) for (a) being
absent without leave from three ground school classes on 29 May 1944, one
on 31 May 1944 and one on 12 June 1944; (b) willfully failing to salute a
superior officer and (c¢) failing to obey an order to sign in every hour
during a specified period. _

7. The court was legally constifuted and had jurisdiction of the ac-
cused and the subject matter. No errors injuriously affecting the sub-
stantial rights of the accused were committed during the trial. In the
opinion of the Board of Review the record of trial is legally sufficient
to support the findings of guilty and the sentence, and to warrant con-
firmation of the sentence. The sentence imposed is authorized upon a
conviction of a violation of Article of War 93.

%”“4’6 % %dge Advocate
gm—
é ' AL A > Judge Advocate

1 ‘Z /7 &ééﬁé' Fdudge Advocate
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SPJGH
CM 264342 ~ lst Ind.

War Department, J,A.G.O., 28 OCT 1944 - To the Secretary of War,

l. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant John A. Reis (0-699961), Air Corps.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings as approved by
the reviewing suthority, and the sentence and to warrant confirmation of
the sentence, There appear to be no extenuating or mitigeting circumstances,
I recommend that the sentence be confirmed but that the forfelitures be
remitted and that the sentence,as thus modified, be carried into execution,
I further recommend that the Federal Reformatory, Chillicothe, Ohioc, be
designated as the place of confinement.

3. Inclosed are a draft of a letter for your signature, transmit-
ting the record of trisl to the President for his action, and a form of
Executive action designed to carry into effect the above recommendation,
should such action meet with approval,

W\Q.M_.

3 Incls. ¥yron C, Craner,
Incl 1 -~ Record of trial, ¥ajor Genérsl,
Incl 2 - Dft 1tr for sig The Judge Advocate General,

S/¥.
Incl 3 - Form of action,

(Sentence confirmed tut forfeitures remitted. G,C.M.0. 635, 24 Nov 1944)
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SPJGN - CadA
CM 264353 - o - 29 SEP 1944
: ARMY ATR FORCES WESTERN

UNITED STATES - FLYING TRAINING COMMAND

Mather Field, Sacramento,
California, 8 September 1944.
Dismissal and total forfeitures.

Second ILisutenant ROBERT W.

)
)

. ) ,

© Ve ‘ ) Tl'ial by G.C.M.’ comened at
3

HAWKE (0-771019), Air Corps. )

OFINION of the BOARD OF REVIEW
- LIPSCOMB, O'CONNOR and GOLLEN, Judge Advocates

l. The Board of Review has examined the record of trial in the case
of the officer named above and submits this, its opim.on, to The Judge
Advocats General. )

" The accused was tm.ed upon the following Charge and Speciﬁca-
'tions. : '

CHARGE: Violation of the 6lst Article of Var.

Specification 1: In that 2nd Lt. Robert W. Hawke, Section "H",
3031st AAF Base Unit, lather Field, California, did, without
proper leave, absent himself from his organization at lMather
Field, California, from about 3 July 1944 to about 4 July 1944.

Specification 2: In that 2nd Lt. Robert W. Hawke, Section ®d",
" 3031st AAF Base Unit, Mather Field, California, did, without
proper leave, absent himself from his organization at Mather
Field, California, from about 5 July 1944 to about 8 July 1944.

He pleaded guilty to and was found guilty of the Charge and the Specifications.
He was sentenced to be dismissed the service, to forfeit all pay and allow-
ances due or to become due and to be confined at hard labor at such place as
the reviewing authority might direct for two years. The reviewing authority
approved the sentence but remitted the confinement and forwarded the record
‘of trial for action under Article of War 48.

3. The accused, after having the effect and meaning of his plea of
gullty explained to him, stated that he wished his plea to stand and the
prosecution, relying thereon, introduced no evidence (R. 7).

Le The evidence for the defense shows that :according to the "War

02461
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Department Form No. 3, Pay Data Card"™ of accused, three days! pay, three
days' flying pay, three days' subsistence and three days' rental allow-
ance, were deducted from the accused's pay during the month of July 1944
(R. 8-9). The accused elected to remain silent (R. 7).

5. Specifications 1 and 2 allege that the accused without proper leave
. absented himself from his organization at Mather Field, California, from about
3 July 1944 to about 4 July 1944 and from about 5 July 1944 to about 8 July
1944 respectively. Ths elements of the offense of absence without leave which
is violative of Article of wWar 61 and the proof required for conviction there-
of, according to applicable authority are as follows:

nx 3% 3% (a) That the accused absented himself from his
command, % ¥ %, station, or camp for a certain period, as al-
leged, and (b) That such absence was without authority from any-
one competent to give him leave® (MCM, 1928, par. 132).

The accused's plea of gullty to the Specifications and the Charge admit the
facts set fcrth therein and in the absence of a showing that-such plea has
been improvidently entered, the plea in itself is sufficient basis to support
the findings of guilty of the Specifications and the Charge (MCM, 1928, par.
64_2;5 Ci 236359’ 1943, Bull. JAG. Vol. 2’ Pe 270)0

6. The accused is about 28 years of age. The War Department records show
that he has had enlisted service from 18 February 1943 until 12 March 1944 when
he was commissioned a second lieutenant upon completion of Officers! Candidate
School and he has had active duty as an officer since the latter date. He .
' graduated from high school but did not attend college. He is married and prior -
t0 entrance into the service was engaged as a salesman for an aircraft Wcrop
dusting® organization and also as a salesman of automobile trailers.

7. The court was legally constituted. No errors injuriously affecting
the substantial rights of the accused were committed during the trial. For
the reasons stated the Board of Review is of the opinion that the record of
trial is legally sufficient to support the findings of guilty of the Charge and
its Spscifications and the sentence and to warrant confirmation thereof. Dis-
missal is authorized upon conviction of a violation of Article of War 61.

-

(On Leave) , Judge Advocate.

— » C Y ' - | |
AW ( L%M"‘"’/\’ » Judge Advocate.
- jéz&z/ £ ;g ;M;Z(Mf , Judge Advocate.

-2-
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SPJGHN
cil 264353

1st Ind.

Viar Department, J.A.G.0., 4 0b1.19‘4 - To ths Secretary of War.

1. Herewith transmitted for the action of the President are
the recordé of trial and tne opinion of the Board of Review in-the
case of Second Lieutenant Robert . Hawke (0-771019), Air Corps.

2. I concur in the opinion of the Board of Feview that the
record of trial is legally sufficient to support the findings and
" sentence as approved by the reviewing authority and to warrant
confirmation thereof. - I rccommend that the sentence as approved by
tie reviewing authority be confirmed but commuted to a reprimand and
a forfeiture of {50 of his pay per month for three months and that
the sentence as thus cemmuted be carried into execution.

3. Inclosed are a draft-of a letter for your siznature, trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the foregoing recom=-
mendaticn, should such action meet with approval.

_ZMUW._ < &M. .

Ifyron C. Cramer,
Hajor General,
‘The Judge Advocate General.
3 Inels.
Incl 1 - Record of trial.
Incl 2 - Dft. ltr. for sig. S/u.
- Incl 3 - Form of actlon. B

(Sentence as approved by reviewihg authority confirmed but commuted
to reprimand ‘and forfeiture of $50 per month for three months,
G.C.MLO. 581, 25 Oct 1944)
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ARMY AIR FORCES
WESTERN FLYING TRAINING COM&AND

UNITED STATES

3 §
g Trlal by G.C.M., convened at

Second Lieutenants BOBBY Mather Field, Sacramento,

B, LEONARD (0-778188), ) California, 1 and 2 September

ROBERT W. JENKINS (0-778168), ) 1944. Leonard, Jenkins and

FREDERICK R. LaTURNER ) LaTurner: Dismissal, Krauss:

(0-778186) and Flight Officer ) Dishonorable discharge.(suspended).

WILLIAM D. KRAUSS (T-4054), g

Air Corps. '

. OPINION of the BOARD OF REVIEW
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates

‘ l.' The Board of Review has examined the record of trial in the
case of the officers and flight officer named above and submits this,
its opinion, to The Judge Advocate General.

' 2. The accused, Leonard, was tried upon the following Charge and
Specificationss

CHARGE: Violation of the 96th Article of VWar,

Specification 13 In that 2d Lt. Bobby B. Leonard, Air Corps,
scheduled to fly solo instrument in a TB-25 type aircraft,
did, at Mather Field, California on or about 24 July 1944,
wrongfully agree with 2d Lt, Frederick R. LaTurner, Air
Corps, 24 Lt, Robert W, Jenkins, Air Corps, and Flight Of-
ficer William D. Krauss, to engage in an unauthorized
formation flight with another TB-25 type aircraft in the
vicinity of Marysville, California,

Specification 2: In that 2d Lt. Bobby B. Leonard, Air Corps,
did, on or about 24 July 1944, near Marysville, California,
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wrongfully fail to prevent 2d Lt. Robert W. Jenkins,
Air Corps, who was then under the said 24 Lt. Bobby B,
Leonard's command, from piloting a TB-25 type aircraft
closer than 500 feet to another aircraft in flight in
viclation of paragraph 5 h AAF Regulation 60-16.

Specification 3: In that 24 Lt. Bobtby B, Leonard, Air Corps,
did, on or about 24 July 1944, near Narysville, Celifornia,
. wrongfully fail to prevent 2d Lt, Robert W, Jenkins, who
was then under said 2d Lt. Bobby B. Leonard's command, from
piloting a TB-25 type aircraft in such a manner as to en-
danger friendly aircraft in the air in violation of paragraph
1, AAF Regulation 60-16,

The accused, Jenkins, was tried upon the following Charge and

Specifications:

CHARGE: Violation of the 96th Artiele of War.

Specification 1: 1In that 2d Lt. Robert W. Jenkins, Air Corps,
scheduled to fly solo instrument in a TB=R25 +type aircraft,
did, at lather Field, California on or about 24 July 1944,
wrongfully agree with 2d Lt Bobby B. Leonard, Air Corps,
2d Lt, Frederick R. LaTurner, Air Corps, and Flight Officer
Williem D, Krauss, to engege in an unauthorized formation
flight with another TB-25 type aircraft in the vicinity of
Marysville, California,

Specification 2: In that 2d Lt. Rabert W, Jenkins, Air Corps,
did, on or about 24 July 1944, near karysville, California,
wrongfully pilot a TB-25 type aircraft closer than 500 feet
to another aircraft in flight in violation of paregraph 5 h
AAF Regulation 60-16.

Speciflcation 3: In that 2d Lt. Robert W. Jenkins, Alr Corps,
did, on or about 24 July 1944, near larysville, California
wrongfully pilot a TB-25 type aircraft in such a manner as
to endanger friendly aircraft in the air in violation of
paragraph 1, AAF Regulation 60-16.

The accused, LaTurner, wes tried upon the following Charge and

Specifications.

CHKRGE: Violation of the 96th Article of War.

Specificatioh 1:h that 2dLt. Frederick R LaTurner, Air Corps,.
scheduled to fly solo instrument in a TB-25 type aircraft,
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did, at Kather Field, California on or about 24 July
1944, wrongfully agree with 2d Lt. Robert W. Jenkinms,
Air Corps, 24 Lt. Bobby B, leonard, Air Corps, and
Flight Officer William D, Krauss, to engage in an un~
authorized formation flight with another TB-25 type
aircraft in the vieinity of Marysville, California,

Specification 2: In that 2d Lt. Frederick R. LaTurner, Air
Corps, did, on or sbout 24 July 1944, near HWarysville,
California, wrongfully fail to prevent Flight Officer
William D, Krauss, who was then under the said 24 Lt.
Frederick R. LaTurner's command, from piloting a TB-25 type
aircraft closer than 500 feet to another aircraft in
flight in violation of paragraph 5 h AAF Regulation 60-16.

Specification 3: In that 2d Lt. Frederick R. LaTurner, Air
. Corps, did, on or about 24 July 1944, near Narysville,

California, wrongfully fail to prevent Flight Cfficer
¥William D, Krauss, who was then under said 2d Lt.
Frederick R, LaTurner's ¢ommand, from piloting a TB=-25
type aircraft in such a manner as to endanger friendly
aireraft in the air in violation of paragraph 1, AAF
Re gulation 60-16.

The accused, Krauss, was tried upon the following Charge and
Specifications: C

CHARGE: Violation of the 96th Article of War,

Specification 1: In that Flight Officer William D. Krauss,

scheduled to fly solo instrument in a TB-25 type aircraft,
did, at Mather Field, California, on or about 24 July 1944,
wrongfully agree with 2d Lt. Robert W, Jenkins, Air Corps,
2d Lt, Bobby B. Leonard, Air Corps, and 24 Lt. Frederick R.
LaTurner, Air Corps, to engage in an unauthorized formation
flight with another TB-25 type aircraft in the vicinity of
Marysville, California.

Specification 2: In that Flight Officer William D. Krauss,
did, on or about 24 July 1944, near Marysville, California,
wrongfully pilot a TB-25 type aircraft closer than 500
feet to another aircraft in flight in violation of para-
graph 5 h AAF Regulation 60-16.

Specification 3: In that Flight Officer William D. Krauss,
did, on or about 24 July 1944, near Marysville, Californis,
wrongfully pilot a TB-25 type aircraft in such a manner as
to endanger friendly aircraft in the air in violation of
paragraph 1, AAF Regulation 60-16. '
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The accused were tried together in a common trial as directed by the
convening authority and consented to by the accused (R. 8, 10, 13, 15).
Each of the accused pleaded not guilty to the respective Charge and
Specifications pertaining to him and each was found guilty of the

Charge and of Specifications 1 and 3 and of Specification 2, except the
words "in violation of Par. 5 h, AAF Regulation 60-16," substituting
“therefor, the words, "In violation of Par. 1 b, AAF Regulation 60-164,"
dated 15 April 1944; of the excepted words, not guilty, and of the substi-
tuted words, guilty. No evidence of previous convictions was introduced
as to any of the accused. The three officers, Leonard, Jenkins and
LaTurner were each sentenced to dismissal, Flight Officer Krauss was
sentenced to dishonorable discharge., The.reviewing autherity approved

the sentences and forwarded the record of trial under Article of War 48

as to the commissioned officers and under Article of War 50% as to the
flight officer, Krauss. Subsequently on to wit: 17 Jenusry 1945 the
reviewing authority withdrew his original action in the case of Flight
Offlcer Williem D. Krauss and substituted a new action in which he approved
the sentence, but suspended the execution therecf, and promulgated his new
action in General Court-Martial Crders No, 19, Headquarters Army Air Forces
Western Flying Training Command, dated 17 January 1945.

L 3. The evidence for the prosecution shows that on 24 July 1944, at

about 0645, the accused, all students assigned to the 3031st Army Air Forces
Base Unit, Mather Field, California, set out from Mather Fiseld on & "solo"
instrument treining mission. Lieutenant LaTurner and Flight Officer Krauss
ware assigned to a TB-25 type of Army aireraft designated T-635 and Lieu-
tenants Leonard and Jenkins were assigned to another TB-25 aircraft desig-
nated T-636 (R. 26).

When students fly "solo" they work on various phases of instrument
training, "Formation" flying is not included in this instrument training.
"Solo" flying is done "under the hood" with individual aircraft and without
visual contect with the horizoca cr the ground. "Formation" flying is done
"in groups of two or more planes and the pilots are in visual contact with
_each other's planes (R, 26, 27). The instructor of the group, First Lieu-

tenant Milton A, Johnson, briefed the flyers, using Mather Field Circular
No. 50-2-94, 12 July 1944, and the check list attached thereto (Def. Ex. 2)
for that purpose (R. 29, 30). The students were briefed on the specific
subject of the training and also on "General" subjects. They were not
specifically told not to fly in "formation" (R. 30) nor who was to pilot the
planes. They were briefed on instrument flying and not on formation flying
(R. 30). They were scheduled to fly "solo instrument",

It is customary and approved practice to have proper signals ar-
ranged before student officers engage in formation flying (R. 51). The
regulations require that an instructor be present in each formation (R. 53)
for safety as well as for other reasons., There are approved signals for
Mbreaking" a formation and 1t is not approved practice for 'a formation to
breek without giving a visual signal or a radio signal (R. 53). It is
customary to brief students on "formation" flight if they are going out
. for "formation" flying and it was customary at Mather Field to brief student
officers in accordance with parasgraph 4 of Circular 50-2-9A before they

-ly
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engaged in a "formation" flight (R. 54). A following plane dipping under
a lead ship in order to attain the lead would not be accepted by experi-
enced pilots as common practice (R. 55),

Army Air Forces Regulations Ho. 60-16, dated 6 March 1944, as
amended by Army Air Forces Regulations No, 60-164, 15 April 1944, provides
in part as follows:

®]l, Generals:

a. Reckless Operation., An AAF pilot will not operate air-
craft in a reckless or careless manner, or so as to
endanger friendly aircraft in the air, or friendly air-
craft, persons, or property on the ground.

b. Proximity to Other Aircraft. No aircraft will be flown
closer than 500 feet to any other airecraft in flight,
except when two or more aircraft are flown in duly au-
thorized formation. On authorized formation flights,
aircraft will not be flown closer to sach other than the
distance of one-half the wingspan of the largest aircraft
concerned.”

Army Regulations No. 95-15, 3 May 1944, paragraph 3, provides
that: ‘ :

"3, Command of aircraft.--The senior member of the operating
crew of an alrcraft who holds an appropriate militery pilot rating
will command the aircraft, except when the organization commander
responsible for the aircraft specifically designates who shall
command. ™

Accused, LaTurner, stated to the investigating officer (Pros. Ex,
F) after having been advised of his rights and privileges that at about
0645 on 24 July 1944 he took off in plane No, 635 with Flight Officer Krauss
at the controls; that:

#% % % Shortly before the take off and in the ready room
Krauss and Lieutenants Jenkins and Leonard and myself had
agreed to meet at Marysville to do some formation flying.

I do not recall whether Lieutenant Johnson told us that we
were to fly solo instrument but I was fully aware that we

were to fly solo instrument, since I knew there was a shortage
of gas. We went directly to the vicinity of Marysville and
when we got there observed the other ship in which Lieutenants
Leonard and Jenkins were riding. Our ship then pulled up into
formation flight with the other ship riding off of its right -
wing, with proper clearance for formation fiight of about one
wing's length apart and our ship was behind the other ship at
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an angle of about 45°% We flew with the other ship in the
lead for approximately ten minutes. I do not recall whether
-our ship then took the lead. I do recall however that before
the accident the formation was broken, although this is merely
from my own knowledge. I did not tell any one to break up the
formation nor did any one tell me that the formation had broken
up., COur ship then made a wide turn to the left heading back to
Sacranento flying south, and while we were in this turn I did
not personally see the other plane. Between five and ten minutes
after we broke up the formation, I felt an impact off the right
engine and then saw the other ship go into a spin. I do not know
whether the other ship was coming to take the lead from us. We had
had no arrangements or signals with respect to taking the lead.

* * *

"I was not at the controls at any time that day but I did
not at any time take any steps to break up the formation flying."

Accused, Jenkins, stated to the investigating officer (Pros. Ex.
G) after having been advised of his righte and privileges that at about
0638 on 24 July 1944 he took off in plane No. 636 with Lieutenant Leonard;
that: :

Hx % % Just before take off Lts, Leonard, and LaTurner, Flight
Officer Krauss, and myself had arranged to do some formation
flying and-to meet at Marysville. We did not receive any definite
instruction that we were to fly instrument according to the best
of my memory, but we all assumed that we were to fly solo instru-
ments and in fact we had been flying solo instrument for a week
before; and also it was an instrument instructor who assigned the
ships to us.

. "I was at the controls and took the ship directly to the
vicinity of Marysville. The other ship containing Lt. LaTurner
and Lt, Krauss arrived there shortly afterwards. We then took
up formation flying with our ship in the lead and the other ship

about a wing's length to our right and at a 45° angle to our ship.
We flew this formaticn for about 5 or 10 minutes and then the other
ship went ahead and took the lead but I do not recall for how long.
I do remember that the other ship then took off and made a wide
turn to the left, I followed the other ship, also making a left
turn, At the time my ship was a little lower than the other ship
and it was my intent to move into the lead slightly below and to
the right of the other ship without my ship actually pessing under
the belly of the other ship, However, my ship ran into a little
turbulence and was thrown slightly under the other ship, I attempted
to pull out to the right but the rudder of my ship struck the right
propeller of the other ship, throwing my ship into a spin. Lt.
Leonard and myself both bailed out. I would estimate that the
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contact between the two ships occurred approximately 5 or
10 minutes after our ships started the turn as sbove related.
We had no prearranged signals with respect to the changing of
the lead.

"As far as I know all this flying took place within the
local flying area, I was at the controls at all times but Lt.
Leonard made no objection to the method of flying.™

Accused, Leonard, stated to the investigating officer (Pros.

Ex, H) after having been advised of his rights and privileges that at
about 0638 on 24 July 1944 he took off in plane No. 636 with Lieutenant
Jenkins at the controls; that: '

"% % ¥ Shortly before the take off and in the waiting room Lt.

Jenkins, Lt. LaTurner, F/O Krauss, and myself had agreed to

meet at lkiarysvilie and do some formation flying. No one gave

us & specific order that this was to be an instrument solo

flight; but it was understood by us that we were to fly solo

instruments. Earlier that morning Lt. Johnson 'pooped' us and

in effect said these will be the solo ships for today; and he,

then, read off a list of ships which included 636 and 635, e

understood that we were to fly solo instrument because that is

all we had been flying that entire week.

"Lt, Jenkins flew the ship to the vicinity of Marysville,
reaching there at about 0700, Ths other ship came there a few
minutes later and our ship took lead and flew formation with'
the other ship for about 10 minutes, During that time the other
ship was to our right about a wing's length from our right wing
and was at about a 45° angle from our ship. After about 10
minutes we changed lead and the other ship took the lead still
flying to the right of ours. The other ship just moved up into
the lead and we flew about a 459 angle behind the other ship
and about & wing's length from the other ship's left wing.

After flying about the same length of time the other ship broke
- the formation. As the other ship broke the formation it made

a wide sweeping turn to the left. Our ship, then moved in
underneath the other ship to take up the lead position. As we
moved in the tail of our ship caught the right propeller on the
other ship causing our ship to go into a violent spin. We suc-
ceeded in getting the ship out of this first spin momentarily;
but had no control and the ship went into another spin at which
time we both bailed out.,

®At no time did we have any prearranged signals in respect
to changing the leads in the formation flying. The collision
took place at about 7000 feet,®
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dccused, Krauss, stated to the investigating officer (Pros. Ex.
I) after having been advised of his rights and privileges that at about
0645 on 24 Jwy 1944 he took off in plane No, 635 with Lieutenant LaTurner;
that:

#¥ % % 2nd Lt. F, R. LaTurner was in the co-pilot's seat and
I was in the pilot's seat operating the ship. I do not recall
that a Lieutenant Johnson, instrument squadron commander, told
us whether this flight was to be solo instrument. However, I
did know before the. take off that the flight was to be solo
instrument, Shortly before the take off, Lt., F, R. LaTurner
and 2nd Lts, B, B. leonard and R, W, Jenkins and myself had met
on the flight line and decided that we would meet at Marysville
and fly formation flight., I flew the ship directly to Marysville
and while flying north near Marysville observed the other ship,
#636, in which Lieutenants Leonard and Jenkins were flying. TWe
then took up formation flight with the other ship flying the lead
for sbout five minutes. During that time I operated my ship about
15 to 20 feet to the right of the right wing of the other ship with
the nose of my ship approximately abreast to the tail of the other
ship. After sbout five minutes, without any prearranged signal, I
pulled shead of the other ship and I took the lead with the other
ship flying about 20 feet to the left of my left wing and with the
nose of the other ship about abreast of the tail of my ship. Ve
flew in this formation for about five minutes more until I observed
-the other ship to pull away. I assumed that the other ship was
not golng to fly any more formation and I then started to fly south
to Sacramento, About five to seven minutes later I felt a bump
in the vicinity of the right engine and I then saw the other
- plane pull up and go into a spin., I did not observe any chutes
but did see the ship burning on the ground. I then returned the
ship to Mather Field and landed at about 0745.
"Lieutenant LaTurner was at no time at the controls. At no
time did he take any action to discontinue the formation flying.
"I did not see this other ship after we broke up formation
flight until after the contact between cur ships, The other ship
was apparently flying to our right and below us.
WTo the best of my knowledge, our ships did not leave the
local flying area that morning®.

The T-636 flown by Leonard and Jenkins crashed and was totally destroyed,
The T-635 flown by LaTurner and Krauss had its right propeller damaged
beyond repair, the right motor had to be replaced and there were holes
and dents in the fuselage (R. 19, 20).

4. For the defense, Second Lieutenant Rollie Jones, Air Corps,
testified that he was in the squadron room on 24 July; he was in the
same group with accused officers; there was never any question that they
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were to engage in a "solo instrument" mission (R. 60); it is not
general practice to engage in "formation" flight when the assigoment

is "solo instrument® (R. 62), He did not recall that the squadron com=-
mander briefed them as to anything except weather conditions (R. 57);
he did not believe he covered the items on the check list relating to
instrument training flights (R. 58); he did not say that there should
be no formation flying.

After being advised as to his rights accused Leonard testified
that he was 21 years of age and had completed two years of college before
entering the Army as a private on 2 May 1943, After completing the cadet
course he was commissioned a second lieutenant and sent to lMather Field
for training in night flying. He had had only two hours of formstion
flying (R. €9, 72). Accused Jenkins operated the plane, Leonard did
not know who was the senior but, even if he had known he had authority
over Jenkins, he did not know whether he would have exercised it as he
considered Jenkins as ‘capable as himself, He had never been told that
formation flying was objectionable or that there were rules against it.
Before taking off on the 24th of July, they all agreed to meet at
- Marysville to engage in formation flying, and they carried out this agree-~
ment (R. 71-72)., They did not discuss any signals, he had never been
taught that prearranged signals must be used (R. 72); signals were just
"taken for granted"; the collision was "just an accident™ and "couldn't
be helped"., They were not secretive about it as he did not think they
were doing anything wrong, He was not familiar with Army Air Forces
‘Regulations No, 60-16 which covers usual signals for formation flying. He
had never been reprimanded while a cadet or officer for misconduct (R. 73).
He had never seen the check list (Def. Exs, 1, 2) before the day of trial
(R. 75). Neither he nor Jenkins gave any signal when they cameup from
behind and under the other plane (R. 77). He did not know an operation
.order was necessery before a formation flight was made, that an instructor
had to be present and that a senior instructor had to brief the flight (R. 79).

Accused LaTurner also took the stand after being edvised as to
his rights and testified that he entered cadet training in August 1943 and
after being commissioned was ordered to Mather Field for night fighter
training. He had never secen an instrument check list till the day of
trial (R. 83, 85) and was never told it was improper not to fly "formation®
when flying "instrument®. He stated that four or five hours of instrument
flying is monotonous so a certain amount of leeway is allowed to relieve
the monotony (R. 86). The four of them before starting agreed to meet at
Marysville to engage in formation flying, and they carried out this agree- -
ment, He thought it was proper to engage in formation flying. The formation
had been broken for five or ten minutes before the accident happened (R. 89-
91). They had no authority to do formation flyin§ (R, 92). He assumed that
it was supposed to be an instrument flight (R. 93). _ ,
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Accused Jenkins and Krauss having been advised as to their
rights to testify in their own behalf elected to remain silent (R. 93).

5. Accused Leonard is charged with (a) wrongfully agreeing to
engage in an unauthorized flight (Spec. 1), (b) being in command of the
plane and failing to prevent accused Jenkins from violating regulations
not to approach closer than 500 feet to another plane (Spec. 2), and
(¢) failing to prevent Jenkins from piloting the plane in such a manner
as to endanger friendly aircraft (Spec. 3).

Accused Jenkins is charged with (a) wrongfully agreeing to engage
in an unauthorized flight (Spec. 1), (b) wrongfully piloting a plane closer
than 500 feet to another plane in violation of regulations (Spec. 2) and
gc) pilo}ing a plane in such a manner as to endanger friendly aircraft

Spec. 3). ' .

The Speciflcations against accused LaTurner are similar to those
against Leonard and the Specifications against Krauss are similar to those
against Jenkins,

: The guilt of each accused is established by his voluntary state=-
ment given prior to trial to military authorities. Each statement contains
a confession of accused's guilt of the offenses charged, The law member
properly ruled, on admitting these confessions, that each one constituted
evidence only against the maker thereof and could not be considered as
evidence against the other accused (MCM, 1928, par. 1l4c). Inasmuch as
an accused cannot be legally convicted upon his unsupported confession,
these confessions could not receive the consideration of the court unless’
there was other evidence in the record, direct or clrcumstantial, indicating
that the offenses charged had probably been committed. Such other evidence,
however, need not be sufficient of itself to convince beyond a reasocnable
doubt that the offenses charged have been committed, or to cover every
element of the charges or to connect the accused with the offenses (MCM,
1928, par. 1l4a). _ ) .

Other evidence present in this record establishes that the four
accused paired off and were ordered to fly two Army planes on an instrument
training mission. During this flight one of the planes crashed to the ‘
ground and burned, while the other returned to 1ts base substantially
damaged., The uncontradicted testimony of accused Leonard and LaTurner
shows that all of the accused agreed before taking off to engage in formation
flying during this instrument training mission and that pursusnt to this
agreement they met in the vicinity of Marysville, California, where both
planes were flown in formation flight. During the formation f£light the
. two planes collided at an altitude of about 7000 feet. This evidence amply

- establishes the corpus delictl and,accordingly, the voluntary confession of
each accused was properly admitted in evidence as to him.
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Leonard and LaTurner are charged in Specifications 2 and 3
of the respective Charges against them with failure to prevent the
pilots of their respective planes from violating paragraphs 1 and 5
of Army Air Forces Regulations No, 60-16, Such failure is properly
chargeable under Article of War 96 (Winthrop's liilitary Law and
Precedents, 2d ed., p. 726). :

Lieutenant Leonard being senior to Lieutenant Jenkins was in
comnand of the plane operated by Jenkins (par. 4d, AR 600-15, 10 Dec.
1941; par. 16, AR 605-10, 26 May 1944), and Lieutenant LaTurner was in ‘
command of the other plane operated by Flight Officer Krauss by virtue of
his rank., It was their duty to prevent or make reasonable effort to pre-
vent any violation of flying regulations. This by their own admissions
they failed to do and made no attempt to do, By their own admissions they
agreed before taking off to meet near Marysville to engage in "formation®
flying in direct and flagrant violation of the regulations, Their defense
that they did not know it was wrong is unworthy of credence and was prop-
erly rejected by the court because they knew they were to fly an instrument
training mission, not a formation flight mission., The finding of guilty
of Specification 1 of the Charge against each of them 1s amply supported
by the evidence, A

Leonard being senior to Jenkins was responsible for the operation
of the ship and clearly was guilty of failing to prevent Jenkins from fly-
ing within 500 feet of the other plane. He also failed to prevent Jenkins
from piloting his plane in unauthorized formation but, on the contrary,
permitted him to do so without having any prearranged signals to communicate
intended courses of flight, Such manrer of flight was as dangerous for
each plane as the results demonstrated, The findings of guilty of the of=-
fenses charged in Specifications 2 and 3 of the Charge against accused
Leonard are amply supported by the evidence.

LaTurner, being the senior and in command was responsible for the
plane operated by Flight Officer Krauss and clearly was guilty of failing
to prevent the latter from flying the plane within 500 feet of the other
plane, He also failed to prevent Krauss from piloting the plane in unau-
thorized formation but, on the contrary, permitted him to do so without
having any prearranged signals to communicate intended courses of flight,
Such manner of flight was as dangerous as the consequences demonstrate.
‘The evidence amply sustains the findings of guilty of Specifications 2 and 3
of the Charge against accused LaTurner. ‘

Jenkins, the pilot of plane T-636, wrongfully agreed with the
other accused to engage in unauthorized flight formation and also violated
the regulations by flying within 500 feet of the other plane, and by pilot-
ing his plene so as to endanger other friendly aircraft in the air when he

1=
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flew in formation flight with the other plane without having any pre-
arranged signals to communicate intended courses of flight. The evidence
amply sustains’ the findings of guilty of Specifications 1, 2 and 3 of the
Charge against accused Jenkins. . .

The reason for the findings of guilty of Specification 2 as to
each accused by exceptions and substitutions is that Army Air Forces
Regulation No. 60-16, dated 6 March 1944 (Pros. Ex. 4, p. 1) which accused
were charged with violating, was superseded by Army Air Forces Regulation
No. 60-16A, dated 15 April 1944 (Pros. Ex. 4, p. gg which was in full force
and effect at the time of the commission of the offense., The language of
the two regulations is practically identical and therefore the exceptions
and substitutions caused no substantial -injury to the rights of any of the
accused,

6. Accused Leonard was born at Duncan, Arizona, on 30 January 1923,
and 1s single. He graduated from high school in 1940 and for two years
attended Arizona State College at Flagstaff, Arizona, where he majored in
languages, English, French and Spanish., He was employed with the Phelpa-
Dodge Corporation at Marenci, Arizona, as a member of a civil engineering
crew from July 1942 to January 1943, at a monthly salary of $300. He en-
listed in the Air Corps as a private on 2 March 1943 and was sent to Lincoln,
Nebraska, for basic training. After completion of his flying training, he
was commissioned a second lisutenant at Luke Field, Arizona, on 23 May 1944,
and thereafter transferred to Mather Field as a student officer. The
character of his service is "Excellent®.

Accused Jenkins was born at Healton, Cklahoma, on 19 February
1924, and is married, He attended a number of schools, graduating from
high school in January 1942, In school he specialized in business and ship
studies, During the last two years.of his high school career he had a part
time job as a clerical worker in a grocery store. Later he was employed
by different oil companies as a rigger, and as a pumper's helper and gauger.
On 28 February 1943 accused was inducted into the Army at Fresno, California.
After one month of baslc training he was transferred to the College Training
Detachment at La Grande, Oregon, where he remained for five months., After
completion of his flying training he was commissioned a second lieutenant

’
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at Luke Fleld, Arizona, on 23 May 1944. Thereafter he was transferred
to Mather Fleld as an officer student., The character of his service is
Satisfactory!.

Accused LaTurner was born at Spokane, Washington, on 31 December
1924, and is single. He attended three years of high school, quitting be=-
fore he received his diploma. He was employed from August to November 1942
at the Government docks at San Francisco, where he worked as a freight
handler., He was inducted into the Army on 28 February 1943 at Monterey,
California, and received his basic training ‘there, Thereafter he was trans-
ferred to Sheppard Field, Texas, where he received further basic training,
and then sent to a College Training Detachment at Arizona State Teachers
College. After his primary, basic and advanced training, he was commis-
sioned a second lieutenant at Luke Field, Arizona, on 23 May 1944, and sent
to Mather Field for training as an officer student.

7. The court was legally constituted and had jurisdiction of the
persons and the offenses. No errors injuriously affecting the substantial
rights of the accused were committed during the trial. In the opinion of
the Board of Review the record of trial is legally sufficlent to support
the findings of guilty and each sentence and to warrant confirmation of
each sentence as to the three commissioned officers. Dismissal is authorized
upon conviction of a violation of the 96th Article of Var. :

s Judge Advocate.

( CZ;IéZ‘ﬂé‘_‘ & éa“’, G 0 ¢ # , Judge Advocate.

‘/J'/ m , Judge Advocate.
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SPJGH-CIi 264354 lst Ind

Hq ASF, JAGO, Washington 25, D. C.  Ffp 13 (945
TO: The Secretary of VWar

1. Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the case
of Second Lieutenant Bobby B. Leonard (0-778188), Air Corps, Second
Lieutenant Robert W, Jenkins (0-778168), Air Corps, Second Lieutenant
Frederick R. LaTurner (0-778186), Air Corps, and Flight Officer William
D. Krauss (T-4054). :

2. I concur in the opinion of the Board of Review that the record
of trfal is legally sufficient to support the findings of guilty and each
sentence and to warrant confirmation of each sentence as to the three com-
missioned officers, Leonard, Jenkins and LaTurner. There is attached to
the record a Memorandum for The Judge Advocate General, dated 21 November
1944, from General H, H. Arnold, Commanding General, Army Air Forces, in
which General Arnold recommends that the sentence as to each of the thres
commissioned officers be commuted to a forfeiture of pay in the amount of
$75 per month for six months, I concur in the recommendation of General
Arnold and recommend that the sentence as to each of the three commissioned
officers lecnard, Jenkins and LaTurner be confirmed but commuted to a for-
feiture of pay of each accused in the amount of $75 per month for six
months. . :

3. Inclosed are a draft of a letter for your signature, transmit-
ting the record to the President for his action, and a form of Executive:
action designed to carry into effect the recommendation hereinabove made,
should such action meet with approval,

Ma;. ‘Q_-Q\w—-.

4 Incls - MYRON C. CRAMER
1, Record of trial Major General '
2. Memo fr Gen Arnold, The Judge Advocate General
21 Nov 44

3. Dft ltr for sig S/
L. Form of action

(In the cases of Second Lieutenants leonard, Jenkins, and
LaTurner, each sentence confirmed but commted to forfeiture
of #75 per month for six months. G.C.M.0. 150, 16 Apr 1945)

14
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SPJGN

CM 264374 19 oct 1944
UNITED STATES THIRD AIR FORCE

Trial by G.C.M., convened

at MacDill Field, Tampa,

Florida, 29 August 1944.

Dismissal and confinement

for one (1) year. Discip-
linary Barracks.,

P Ve

Second Lieutenant LEO K.
ROONEY (0-540137), Air
Corps.

Nas? e Csst? Nt S v it o

'OPINION of the BOARD OF REVIEW
LIPSCOMB, O'CONNOR and GOLTEN, Judge Advocates

-

l. The record of trial in the case of the officer named above’
has been examined by the Board of Review and the Board submits, this
its opinion, to The Judge Advocate General.

2. The accused was tried upon the following Cha.rges‘and Speci-
ficationss

CHARGE I: Violation of the 95th Article of War.

Specification 1: In that 2d Lieutenant Leo X. Roonmey,"
Squadron S, MacDill Field RTU (HB), MacDill Field,
Tampa 8, Florida did, at MacDill Field, Tampa 8,
Florida on or about 19 May 1944, with intent to de-
ceive, wrongfully and unlawfully make and utter to the
MacDill Field Officers!' Mess for cash, a certain check,
in words and figures as follows to wit:

$35.00 ' : . Tampa, Fla., May 19, 1944
Pay to the Order of MACDILL FIELD OFFICERS' MESS
Thirty Five and 1no/100——=e————Dollars
TO 1st National Bank
Name of Bank ) '
c " 8/ leo K. Rooney,

St. Paul, Minnesota - 488th BCD, Crew #286
. Location of Bank 2nd Lt., AC, O=540137
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and by means there of did fraudulently obtain from

the MacDill Field Officers Mess Thirty-Five dollars

in cash, he the said 2d Lieutenant Ieo K. Rooney then
well knowing that he did not have and not intending

that he should have any account with the First National
Bank of St. Paul, Minnesota for the payment of said check.

Specification 2: Same form as Specification 1, but alleging
check drawn on same bank, dated 27 May 1944, payable to
the order of Officers Mess, made and uttered to the
MacDill Field Officers! Mess, and fraudulently obtaining
thersby $25. ‘

Specification 3¢ Same form as Specification 1, but alleging
check drawn on same bank, dated 29 May 1944, payable to
order of MacDill Field Officers! Mess, made and uttered
to the MacDdll Field Officers' Mess, and fraudulently
obtaining thereby $15. '

Specification 4: Same form as Specification 1, but alleging
check drawn on same bank, dated 29 May 1944, payable to
order of MacDill Fleld Officerst! Mess, made and uttered

" to the MacDill Field Officers' Mess, and fraudulently
ocbtaining thereby §15.

Specification 5: Same form as Specification 1, but alleging
check drawn on the American National Bank, St. Paul,
Minnesota, dated 31 May 1944, payable to order of MacDill
Fleld Officers' Mess, made and uttered to the MacDill Field
Officers' Mess, and fraudulently obtaining thereby $50.

Specification 6: Same form as Specification 1, but alleging
check drawn on same bank, dated 31 May 1944, payable to
order of MacDill Field Officers' Mess, made and uttered
to the MacDill Field Officers!' Mess, and fraudulently
obtaining thereby §£15.

Specification 7: Same form as Specification 1, but alleging
check drawn on same bank, dated 3 June 1944, payable to
order of MacDill Field Officers Mess, made and uttered
to the MacDill Field Officers' Mess, and fraudulently
obtaining thereby $15. ]

Specification 8: Same form as Specification 1, but alleging
check dramn on same bank, dated 3 June 1944, payable to
order of MacDill Field Officers' Mess, made and uttered
to the MacDill Field Officers' Mess, and fraudulently
obtaining thereby §15.
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/
Specification 9: In that 2d Lieutenant Leo K. Rooney,"
Squadron S, Maclill Field RTU (HB), MacDill Field,
Tampa 8, Florida, was, at Tampa Florida, on or about

25 June 1944, drunk and disorderly in uniform in a
public place to wit, Manhattan Cafe, Tampa, Florida.

CHARGE II: Viclation of the 69th Article of War,

Specification: In that 2d Liesutenant Leo K. Rooney,
Squadron S, MacDill Field RTU (HB), MacDill Field,
Tawpa 8, Florida, having been duly placed in arrest
in quarters at MacDill Field, Tampa 8, Florida on or
about 25 June 1944, did at MacDill Field, Tampa 8,
Florida, on or about 4 July 1944 break his said arrest
before he was set at liberty by proper authority.

3

CHARGE III: Violation of the 6lst Article of War.

Specification: In that 2d lieutenant leo K. Rooney,
Squadron S, MacDill Field RTU (HB), MacDill Field,
Tampa 8, Florida, did wlthout proper leave absent him-
self from his station at MacDill Field, Tampa 8, Florida
from about 1200 4 July 1944 to about 1200 7 July 1944.

He plsaded not guilty to all Charges and Specifications. The court, upon
motion of defense counsel and without objection by the prosecution, amended
Specification 9 of Charge I by deleting the words %and disorderly® (R. 24).
The accused was found gullty of all Charges and Specifications including
Specification 9, Charge I, as amended. He was sentenced to be dismissed
the service and to be confined at hard labor for one year. The reviewing
authority approved the finding of gullty of Specification 5 of Charge I
except the words ®and by means thereof did fraudulently cbtain from the
MacDill Field Officers' Mess Fifty Dollars in cash®, approved the finding
of guilty of Specification 8 of Charge I except the words "and by means
thereof did fraudulently obtain from the MacDill Cfficers! Club Fifteen
Dollars in cash", approved the sentence, designated the United States
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of con-
finement and forwarded the record of trial for action under Article of

War 48.

3. The evidence for the prosecution shows that from 13 May 1944
to and including 3 June 1944, the accused wrote a series of 8 checks for
sums of from $15 to §$50 in the aggregate amount of §185., Seven checks
were drawn on The First National Bank of St. Paul, Mimnesota, and the
other on the American National Bank of the same city. The accused
personally cashed six of the checks at the MacDill Field Officers!

Club, to which all the checks were made payable, and the other two were
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cashed at the Club by a Major Fisk and a Lieutenant Garrett (R. 7-8).
After two or three of the checks were returned umpaid, Major Joseph C.
Lauro, the local Club Officer, called the accused to the office on about
20 June 1944, and told him that they would have to be made good. The
accused stated that he was having trouble with his wife, who was with-
drawing money faster than he could bank it, and promised to make the checks
good. Major Lauro engaged in a subsequent similar conversation with the
accused after several other checks were returned umpaid. On the 7th or
8th of July 1944, after an investigation had been commenced, the accused
redeemed all the checks, which were then returned to him (R. 9). The
cashier of the American National Bank testified by deposition that accused
had no account in that bank during May and June of 1944 (Ex. ®C®).
Photostatic copies of the face of each of the eight checks were intro-
duced as a single exhibit (Ex. ®A®).

At about 0045 ofclock on 25 June 1944, two military policemen on
duty in Tampa, Florida, saw the accused slumped over a counter at the
Manhatten Cafe in that city. There were other people in the cafe. Upon
being asked to go outside, the accused, whose breath smelled of alcohol,
"attempted to rise but was unable to get to the door unaided. He was
‘helped outside by the militery policemen and was taken to their head-
quarters. When in the cafe, the accused was in proper uniform and
neither resisted nor caused any commotion (E. 12). Witnesses who ob-
served accused upon his arrival at ®MP Headquarters®, testified that he
was intoxicated, that he staggered, his speech was thick and his manner
was belligerent (R. 14). Lieutenant Colonel William L. Koob, Commanding
Officer of Squadron S, thereafter and on about 25 June 1944, placed the
accused in arrest under the terms of which the accused was directed to
stay in his quarters except when going to meals, participating im flights
or attending classes on the Base. The colonel testified that on his order
a search was made for the accused in and about his quarters on 4 July
1944 and that accused was not there. In response to questions about
whether the ‘accused broke his arrest before he was set at liberty, the
colonel replied that he did (R. 15-16). An extract copy of the Morning

Report showing accused ®AWOL® from 4 July 1944 to 7 July 1944 was admitted
in evidence (Ex. C). - :

4. The accused, having been apprised of his rights as a witness,
elected to make a sworn statement. He testified that he was now a bom-
bardier on a combat crew and that he had been in military service for
five years and seven months. He was appointed a Flight Officer on 28
April 1943 and commissioned a second lieutenant on 12 November 1943. He
had a wife and son in St. Paul, Mimmesota (R. 25-26). Domestic diffi-
culties had arisen within the preceding six months, during which time his
wife refused to come to MacDill Fleld, and wrote him several disturbing
letters. Because of his troutles, he began to drink and gamble, and lost
money to several people. On such occasicns he was not entirely sober, but
had reached a point where he did not care, and did not kmow whether he

-4 -
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was doing right or wrong (R. 29). For the period during which he was
charged with being ®AWOL* he had no flying or other duties to perform,
since his pilot was temporarily absent from the Base, and he had finished
' ground school. When a member of a combat crew was neither flying nor -
attending classes, it was understood that he was ®woff.® As for brealdng
.arrest, the accused testified that he had almost the same freedom of the
Base that he had enjoyed before, and did not even consider that he was

. under arrest in quarters (R. 29-30). He admitted writing the two checks
that were cashed by Major Fish and Lieutenant Garrett and stated that

he never had an account in the American National Bank, but that he had
had one in The First National Bank of St. Paul from July, 1943 to Jan=-
uary, 1944. He admitted kmowing that the latter account was closed at the
time he ®*introduced® the check dated June 3, 1944, bearing the indorse-
ment of Lleutenant Garrett. (R. 30-32). On 25 June 1944, at the Man=-
hattan Cafe, he was able to walk, but that the military policemen had
nevertheless taken hold of his arms (R. 31).

According to stipulated testimony the accused while undergoing
training for a commission was a diligent student and since being commis-
sioned he has performed his military duties in an excellent manner ,(R‘ 33).

6. Specifications 1 through 8, Charge I, allege that the accused
with intent to defraud made and uttered to the MacDill Field Officers!
Club between 19 May 1944 and 3 June 1944 eight separate checks in the
amounts of §35, $25, §15, §15, $50, 15, $15, and §15, respectively,
involving a total sum of §185, knowing that he did not have and not
intending to have sufficient funds for the payment thereof, and that
by means thereof he fraudulently obtained in cash the face value thersof,
*Giving a check on a bank where he knows or reasonably should know there
are no funds to meet it, and without intending that there should be#* is
definitive of an offense that is violative of Article of War 95 (M.C.M.,
1928, par. 151)0

The evidence clearly established that the accused wrote all the
checks in the amounts and on the dates alleged. All of them were payable
to and cashed by the Officers' Club, six of them being presented by the
accused personally and twe by his brother officers. The prosecution
presented no competent evidence that there were no funds in the First
National Bank with which to pay the checks drawn against it, but such
evidence was supplied by testimony of the accused himself that his ac-
count with such bank existed from July, 1943 to Jamary, 1944 and that
he knew when he drew one of the checks dated 3 June 1944, that the ac-
count had been closed. The reviewing authority properly excepted from
the findings of guilty of Specifications 5 and 8, Charge I, the allega~
tions that the accused fraudulently recelved cash on the two checks set
forth therein.since the evidence showed that those checks were in fact
cashed by other officers. Such evidence, however, was not a fatal vari=
ance from the allegations that the two checks were made and uttered to
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the MacDill Field Officers! Club, for they were both made payabls to the
club and it therefore must have been contemplated that they were to be
presented to the club. They werse in fact presented to and cashed by

the club. Under such circumstances it was not material that the accused
did not personally cash them there. Approximately one month after the -
last check was issued, the accused paid all checks in full. Restitution,
howaver, does not constitute a defense, although it may be considered

in extenuation or mitigation. The evidence shows that the accused had
no account in either of the two banks upon which he drew the checks, that
he issusd them at a time when ®he did not care#, and that repayment was
not made until after an investigation had been started and after payment.
had been twice demanded. The evidence therefore beyond a reasonable
doubt supports the findings of gullty of Charge I and Specifications

1-8, inclusive, thereunder.

7. Specification 9, Charge I, as amended alleges that the accused at
a designated time was drunk in uniform in a named public place. Gross
drunkenness in a public place while in uniform is clearly violative of
Article of War 95 (M.C.M., 1928, par. 151). (CM 114900, 121290 /1918/
Digo OpS. JAG, 1912.40, 453 Zi 3

From the evidence it is obwvious that the accused was conspicuously
drunk in wniform in a public place where other persons were assembled.
He was slumped over a counter of a cafe and his faculties were so im= °
paired that he was unable to walk without assistance. 'To publicly exhibit
himself in such condition was clearly reprehensible conduct on the part
of accused and his drunkenness was so gross as to constitute that type
of conduct denounced by the 95th Article of War. The evidence, therefore,
beyond a reasonable doubt supports the findings of guilty of Charge I and
Specification 9 thereunder.

8. The Specifications, Charges II and IIT, re'spectively, allege that
on or about 4 July 1944 the accused broke arrest after having been duly
placed therein before he was set at liberty by proper authority and that
he absented himself from his named station from about 1200 o'clock on 4
July 1944 wntil about 1200 o'clock on 7 July 1944. “The offense of
breach of arrest is committed when the person in arrast infringes the
limits set by orders® and the offense is violative of Article of War &6
(M.C.M., 1928, par. 139a). The elements of the offense of absence withe-
out leave, which is violative of Article of War 61, and the proof ree

%ujﬁed for conviction thersof, according to applicable authority, are as
ollowss : : :

®% % # (a) That the accused absented himself from his com-
mand, % # %, station, or camp for a certain period, as alleged,
and (b) that such absence was without authority from anyone com-
petent to give him leave® (M.C.M., 1928, par. 132).
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The testimony of Lieutenant Colonel Koob clearly shows that the '
accused had been placed in arrest which had not been terminated on 4 ,
July 1944 when he broke his arrest before being released by proper author— °
ity. The morning report of his organization showing his absence without
leave as alleged not only establishes such offense but is also probative
of the alleged breach of arrest. The explanations given by the accused
that he had almost the same freedom after his arrest as he had before,
that he ¥didn't even consider it under arrest in quarters% and that he
was woff® duty implicitly admit the two offenses alleged and in no way
state any defense thereto. The evidence, therefore, beyond a reasonable
doubt supports the findings of guilty of Charges II and III and the
Specifications thereunder.

9. The record discloses that on the evening of 29 August 1944, the
court recessed until the following morning. This was properly an ad-
journment and should have been so designated. It was the duty of the
Trial Judge Advocate to sign the record of that day's proceedings in
campliance with the provisions of paragraph 41d, Manual for Courts-
Hartial, but his fajlure to do so was ha.rmless inasmuch as the entire
record was properly authenticated.

10. The accused is 24 years old. War Department records show that
he has had prior enlisted service from 28 November 1938 to 10 November
1943 when he was appointed a second lieutenant after his honorable dis-
charge in the grade of Flight Officer to which he had been appointed on
29 April 1943. On 9 June 1944 he accepted punishment under Article of
War 104 for absence from scheduled flying classes. He graduated from
high school and from three Army training schools in aerial gunmnery,
bombing and parachute rigging. FHe is married and in 1937-1938 was
employed as a milk route driver and in *boning hams for canning® by a
large packing house.

11. The court was legally constituted. No errcrs injuriously
affecting the substantial rights of the accused were committed during
the trial. For the reasons stated the Board of Review is of the opinien
that the record of trial is legally sufficlent to support the findings
of guilty of all Charges and Specifications as approved by the reviewing
authority and the sentence and to warrant confirmation thereof. Dis-
missal is authorized upon conviction of a violation of Article of War
€l or 69 and is mandatory upon conviction of a violation of Article of
War 95.

Judge Advocats,

i 7%;(§VW . Judge Advocate.
)éﬁ‘z/ \%{M Judge Advocate.

-7
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SPJGN
© CM 264374

1lst Ind.

83 00T 14 -
War Department, J.A.G.O., .- .- = To the Secretary of War.
1. Herewith transmitted for the action 'of the President are

the record of trial and the opinion of the Board of Review in the

case of Second Lieutsnant Leo K. Rooney (0-540137), Air Corps.

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings as
approved by the reviewing authority and the sentence and to warrant
confirgation thereof. I recommend that the sentence bs confirmed and
ordered exscuted.

3. Consideration has been given to the communication of the
Commanding General, Third Air Force, in which this office was advised
of the accused's escape from confinement on 28 September 1944 while
his case was undergoing review.

4. Inclosed are a draft of a letter for your signature, trans- -
mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet with approval.

Myron C. Cramer,
Major General,
The Judge Advocate General,
4 Incls.
Incl 1 - Record of trial.
Incl 2 - Dft. 1ltr. for
sig. S/W.
Incl 3 -~ Form of action.
Incl 4 - Commun. fr. Com.
" Gen., 3rd Air Force.

(Sentence approved. G.C.M.0. 636, 24 Nov 1944)
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FIZLD ARTILLERY REPLACEMENT TRAINING CENTER
Camp Roberts, California.

UNITED STATES

V.
Irial by G.C.M., convened at Camp
Roberts, California, 8 September
1944. Dismissal, total forfeitures,
and confinement for fifteen (15)
years. Disciplirary Barracks.

Second Lieutenant EDWIN E.
DOUGHERTY (0-130849%0),
Infentry.

Nt et Nl Sl st e g o

" OPINION of the BOARD OF REVIEW
LYON, HEPBURN and MOYSE, Judge Advocates.

) 1. The record of trial in the case of the officer named above has been
" examined by the Board of Review and the “Board submits th:.s. its opinion, to
The Judge Advocate General.

2. The accusedwas tried upon the following Charge and Specifications
CHARGE: Violation of the 58th Article of War.

Specifioa.tmn: In that Edwin E. Dougherty, Second Lieutenant,
Infantry, Headquarters, Infantry Training Replacement Center,
.Camp Roberts, California, did, at Camp Adair, Oregon, on or
about 31 July 1943, desert the service of the United States
and did remain absent in desertion until he was apprehended
at North Hollywood, California, on or about 17 August 1544,

He pleaded guilty to the specification except the words "desert™ and "in
desertion", substituting therefor, respectively, the words "absent himself
without leave from®™ and "without leave"; of the excepted words, mot guilty,
of the substituted words, guilty. He also pleaded not guilty to the Charge
but guilty of a violation of the 6lst Article of War. He was found guilty
of the Charge and the specification. Evidence was introduced of a previous
conviction by general court-martial on 31 March 1943 of a violation of the
61st Article of War, for which he was.sentenced to be reprimanded and to
forfeit $75.00 per month for 12 months. In the instant case he was sentenced
to be dismissed the service, to forfeit all pay and allowances due or to
become duse, end to be confined at hard lebor for 15 years. The reviewing
authority approved the sentence, designated the United States Disciplinary
Barracks, Fort Leavemworth, Kansas, as the place of confinement, and for-
warded the record of trial for action under Article of War 48,
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3. - The competent evidence for the prosecution shows that on 22 July
1943 by paragraph 19 of Special Orders 173, Headquarters Infantry Replace-
ment Training Center, Camp Roberts, California, ‘the accused was relieved
from assignment and duty from that station and assigned to the 70th
Infantry Division, Camp Adeir, Oregon (Pros. Ex. 3). By paragraph 8,
Special Orders 29, Headquarters 70th Infantry Division, Camp Adair, Oregon,
26 July 1944, the accused was granted 5 days leave of absence en route to
join that organization (Pros. Ex. 4). The morning report of Headquarters,
70th Infantry Division, admitted in evidence without objection, showed
the accused "from leave en route to join to AWOL as of 31 July 1944"
(Pros. Ex.,5). It was stipulated that if Staff Sergeant Gallagher of the
Military Police Detachment, Los Angeles, California, were called and sworn
as a witness hewould testify that on 17 Awgust 1944 he apprehended the ac-
cused in North Hollywood, California, end that the accused was returned to
Camp Roberts, California, on 24 August 1944 (R. 13).

4., The accused having been advised of his rights elected to testify
under oath. He stated that he was in the military service of the United
States and that on 22 July 1943 he was assigned from Camp Roberts to the
' 70th Infentry Division, Camp Adair, Oregon (R. 15). After he received the
order of assignment he shipped all of his uniforms and equipment to Camp
Adair, but reserved and took along with him sufficient clothing to last him
two weeks because of the delays in shipment (R. 16,19)s On the 24th of
July he left Camp Roberts and went to Los Angeles to see his fiancee. At
eight o'clock the following night he went to an appointed place to meet a _
~ soldier who was to drive him to Camp Adair, but the soldier did not appear,
although he waited for him until 10 o'clock. He did not know that he had
been granted 5 days' leave. He tried to get to Paso Robles to meet another
lieutensnt and go with him to Camp Adair, but was unable to get transporta-
tion due to the congestion of the transportation facilities. He therefore
remained in Los Angeles until the following day, and knowing that he would
not be able to reach the camp in the time required of him he thought that
he undoubtedly would be court-martialed so he "just delayed starting back
“again from day to day". Six or eight times he purchased transportation and
started to go but decided that "one more day would not meke any difference
because I would probably he sentenced very heavily anyhow", . He never in- ,
tended to desert the service. During his absence he always wore his uniform,
was never employed, and lived on some money that he had with him when He started
and money that he received from his home in Tannersville, New York (R. 16-18).
fie could give no other reason or excuse for remaining away (R. 17).

5. The ev1dence introduced by the prosecution and the plea of guilty
of the accused clearly established that the accused did absent himself withe-
out proper leave from his station on or about the 3lst of July 1943 and re-
mained absent until he was epprehended on or about 17 August 1944. The only
evidence of intent to desert was the length of time during which he was
absent, terminated by apprehension. The court was fully Justified in flndlng
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from an absence of more than one year without legal Jjustification or excuse
that the accused intended to remain permanently absent. His stated reason
for failing to return in-the beginning of his absence was his fear .of
punishment for being late in arriving at his new station., This fear, if
it existed, may have increased as his unauthorized absence continued from
day to day and may be considered as an extenue.tlng circumstance, but ob-
viously it is no defense. .

6. War Department records show the accused to be 28-1/2 years of
age. IHe graduated from high school and ettended Colgate University for
one year. He was employed by his father in a liquor store for one year
and then worked as a clerk in the document room of the New York State
Capitol until he was inducted in the service 15 May 1942. On 21 October
1942 he was sent to Officers' Candidate School,and 18 January 1943 was
camissioned second lisutenant, Infentry, and reported to Infantry Replace~
ment Training Center, Camp Roberts, California, 8 February 1943. On 31
March 1543, he was found guilty of being absent without leave for 11 days
by a general cowrt-martial end sentenced to e reprimand and a.forfeiture of
$75.00 per month for 12 months,

7. The court was legally constituted and had Junsdichon over the
accused and the offense, No errors injuriously affecting the substantial
rights of the accused were committed during the trial. In the opinicn of
- the Board of Review the record of trial is legally sufficient to support
the findings of guilty and the sentence and to warrant confirmation of the
sentence., Dismissal is authorized upon a convictlon of a violation of
Article of War 58.

— 7 4 {70*1 , Judge Advocate.

R Judge Advocate.

(0n Leave) » Judge Advocate.
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. 1st Ind, :
War Department, J.A.G.C., - 28 OCT ‘944 = To the Secretary of War,

1. Herew:.th transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Edwin E. Dougherty (0-1308490), Infantry.

2., I concur in the opinion of the Board of Review that the record
of triel is legally sufficient to support the findings and the sentence
and -to warrant confirmation of the sentence., I recommend that the sen-
tence be confirmed but that the confinement thereof be reduced to five"
years, that the United States Disciplinary Barracks, Fort Leavenworth,
Kansas, be designated as the place of confinement, and that the sentence
as thus modified be carried into execution.

3. Inclosed are & draft of a letter for your signature transmitting
the record to the President for his action and a form of Executive action
. designed to carry into effect the recommendation hereinabove made, should
such action meet with approval.

W Q_ . QJ\-M

Myron C. Cremer,
. - . Major General,
3 Incls. The Judge Advocate General,
Incl.1-Record of triasl,
Incle3-Drft. of 1tr. for
sig. Sec. of War,
Incl.4-Form of EX. action.

(Sentence confirmed btut confinement reduced to five years.
G.C.M.0. 641, 4 Dec 1944)
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UNITED STATES FIRST AIR FORCE
Ve Trial by G.C.M., convened at
Selfridge Field, Michigan, 31
August, 1 and 2 September 194lL.
Dismissal, total forfeitures,
and confinement for 18 months.

Second Iieutenant KENNETH
W. WASSING (0-766803),
Air Corps.

OPINION of the BOARD OF REVIEW
ANDRENS, FREDERICK and BIERER, Judge Advocates

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charges and Specifi-
cations: . ‘

CHARGE I: Violation of the 93rd Article of War.

Specification: In that Second Lieutenant Kenneth W. Wassing,
Ar Corps, Section G (Administrative), 134th Army Air -
Forces Base Unit (Fighter), Army Air Base, Oscoda Army
Air Field, Oscoda, Michigan, while operating a type
P-47 government owned airplane and while leading a
flight of three type P-47 government owned alrplanes,
did, at Lake Margrethe, Michigan, on or about 2 August
1944, by his culpable negligence in leading said flight
in a reckless and unauthorized manner, unlawfully and
feloniocusly kill Mary Meyer, by running into and
striking her with an alrplane of his flight.
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CHARGE II: Violation of the 96th Article of Var,

Specification: In that Second Iieutenant Kenneth W,
Wassing, Alr Corps, Section G (Administrative),
134th Army Air Forces Base Unit (Fighter), Army
Air Base, Oscoda Army Air Field, Oscoda, Michigan,
did, at or near Lake Margrethe, Michigan, on or
about 2 August 1944, wrongfully and unlawfully
fly a P-L7 type airplane over a boat at an alti-
tude of less than 1000 feet in violation of paragraph
1l6a (1) (2), Army Air Forces Regulation Number 60-16,

dated 6 March 194k4. .

He pleaded not guilty to and was found guilty of the Charges and Specifica-
tions. No evidence of previous convictions was introduced. He was sen-
tenced to be dismissed the service, to forfeit all pay and allowances due
or to become due, and to be confined at hard labor for 18 months. The re-
viewing authority approved the sentence and forwarded the record of trial
for action under Article of War L8. .

3, The evidence for the prosecution shows that on 2 August 1944,

accused as the leader of a flight of three P-47 United States Army airplanes
toock off at about 10:15 a.m. from Oscoda Army Air Field. The weather was
clear except for a slight haze noticeable at high altitude (R. 38, 77, 89).
Sergeant s Antoine P, Fabhy and Andre C. Erard, both members of the French.
Ammy, were flying the other two planes. The mission was a high altitude formation
flight, to be flown between 20,000 and 30,000 feet, with a minimum authorized
altitude of 1000 feet except for take-off and landing (R. 8-13, 20). Between
the hours of 10 a.m, and 12 noon on that day there were only thirteen aircraft
in the air from Oscoda Field, In addition to accused, there were four flights,
one led by Second Lieutenant Nelson consisting of three planes, one by Second
Lieutenant Willard consisting of three planes, one by Aspirant Saint-Jean con-
" sisting of two planes,.and one by First ILieutenant Decker consisting of two

planes (R. 7-8). All planes were type P-47 (R. 14). :

The flight led by accused climbed north then west to a point
near the shore of Lake Michigan, and southeast of South Fox Island (Re 33~
34; Ex. 4). Vhile in that vicinity the flight executed a few level barrel
rolls at an altitude of about 28,000 feet, At this time the flight was
still near the shore of Lake Michigan and approximately thirty-five miles
northmest of Lake Margrethe (Ex. 4). This lake, irregular in shape and
approximately three miles long and one to two miles wide, is located closs

to Grayling, Michisan (Exs. 4, 13). Oscoda Army Air Field, on the western
" shore_of Lake Huron, is approximately sixty-five miles east and slightly
south of Lake Margrethe (Ex, 4).  Testimony of the pilots flying the other
two planes in accused's flight indicates the following: Accused next led
the flight in a southeasterly direction, diving to an altitude of 30 to
100 feet, and engaging in "hedge-hopping" (R. 45). Flying in a tight "Vn.
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formation, the three planes flew over two lakes, on the second of which
two or three boats were observed, with people in them. As the flight
went over this lake, the planes were alternately diving and climbing
slightly, never flying level, They passed over the boats at a- speed

of about 200 miles per hour and at an altitude of 20 or 30 feet, climbing
slightly just before passing over the first boat (R. 35; 36, 37, LO, 4b,
47, 48, 55). Each pilot noticed an occupant of the boat waving a hat

(Re 35, 4L9). Sergeant Erard noticed that the other occupant stooped or
leaned over (R. 35). It was shown that when a P-47 is in level flight,
the propeller blades extend 28 inches below the fuselage (R. 20).

Sergeant Fabby'e position during the flight was to the left and
rear of the leader and the right wing man (R. 52). Sergeant Erard's
position was to the right and rear of the leader (R. 22). It is standard
procedure in the Army Air Forces for wing men to follow their leader al-
ways, and that is the policy at Oscoda Army Air Field (R. 11, 21). The
wing men flying with the accused had been so instructed and wers so act-
ing on this occasion (R. 39, 50).

At least three small boats were on Lake Margrethe on the morning
of 2 August 1944, All were anchored and the occupants were fishing. Walter
G. Meyer was in one boat with his mother, Mary leyer, the deceased. She
was seated on one of the cross seats (R, 62-65), This was a rowboat,
which sits out of the water 10 to 12 inches (R. 63; Ex. )2). Approximately
300 yards due east from the Meyer boat was a larger boat with an outboard
motor, occupied by Mr. and Mrs. Clough and son. The third boat was some
distance east of the Meyer boat, but not in line with it and the Clough
boat (R. 40, 91). :

Between 11 and 11:30 a.m. (R. 66, 100, 108), a flight of three
airplanes, flying close together, approached at high speed and low alti-
tude from the west (R. 64, 7L, 85, 91). The planes were identified as
P-47's (R. 109). They were in a "V" formation (R, 108) and flying at an
estimated speed of 200 miles per hour (R. 110). As the planesapproached,
the center plane, which appeared to Meyer to be flying a little lower
than the other two, darted down toward the Meyer boat and "continued to
come," When the witness Meyer last saw the center plane it was headed
toward his boat (R. 72). The center plane appeared to Mrs, Clough to be
the lowest as the flight approached (R. &), But from the view of the wit-
ness Kubitz, an occupant of the boat one-~-half to three gquarters of a mile
from the Meyer boat, the left plane appeared to be lower than the other
two -~ Mot over two or three feet, between the bottam of his plane and

“the boat" (R. 77, 79, 81). The planes came directly toward the boats oc-

cupied by Meyer and his mother and by the Cloughs, and ™osed down" toward
them. Meyer waved his hat and dropped to the bottom of the boat; his
mother, who was seated, stooped forward (R. 85). As the flight passed the
Meyer boat there was a "swish" of noise, a pressure of air, and a very
loud report similar to the backfirs of an engine or a shotgun exploding,

-3
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The flight continued over the Clough boat with somewhat -similar disturbances,
The Cloughs sought protection on the bottom of their boat as the flight
passed (Ro 61&, 65’ 86)0 .

Immediately qfter the planes had passed his boat, Meyer noticed
his mother lying in the bottom of the boat, and, going to her, he discovered
blood and saw that she was badly injured (R. 705. The Clough boat towed
Meyer to shore, after he had called for help (R. 66). A post mortem exami-
nation revealed aujZer cut across Mrs, Meyer's back, perforating the right
pleural cavity, pulcturing the right lung, and completely severing the
spinal cord at the level of the eighth thoracic vertebra. In addition,
several ribs were fractured, the left kidney was lacerated, and there was
a perforation of the peritoneal cavity. The injuries, with resulting
hemorrhage, caused death (Exs. 14, 15). Although the time of death is
not shown, it probably occurred shortly after the accident. -

The flight of planes led by accused, continuing in a southeasterly
direction, returned to the field around 11:45 and landed (R. 8, 32, 50). All
planes of this flight were examined that afternoon., The only damage noted
consisted of a few small scratches on the propeller tip of plane J-99,
flown by Sergeant Fabby (R. 14, 15, 59; Ex. 2). These scratchez had not
been observed on the inspection made the day before (R. 59). All flight
leaders except the accused testified regarding their flights on this par-
ticular morning. Lieutenants Willard, Nelson, Decker, and Aspirant
Saint~Jean testified that their flights were not in the vicinity of Lake
Margrethe and that none of them except Saint-Jean, who did not indicate
his altitude, flew under an altitude of 2000 feet (R. 25-31).

. Other than Oscoda, the nearest Army Air Bases using P-47's for
training were Wright Field, Dayton, Ohio, -and Mitchel Field and Westover
Field, the two latter on the East Coast (R. 11, 21), By stipulation it
was shown that no Navy planes from Traverse City, Michigan, were near the
lake on this occasion (Ex. 9). No other flight of three planes was ob-
gz§ved by the witnesses who were on the lake at the time (R. 71, 18, 79,

Colonel John C. Crosthwaite, Air Corps, commanding officer of
Oscoda Army Alr Base and a qualified pilot since 1917, testified as follows:

A pilot, in flying over a still body of water, has no depth
perception, and camnot accurately estimate his height above the water. A
fighter plane is relatively heavy and has a tendency to "squash"; that is
a tendency of the plane, on a change of flight path, such as a pull-out
after a dive, to continue on its original flight path. In flying close
to the ground, "squashing™ must be watched carefully in order to avoid
coming into contact with the ground or objects on the ground (R. 117-118),

- -
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On Seing questioned after the flight, accused stated that he
had passed over a lake at an altitude of 30 to 40 feet (R. 16). Later,
before an investigating board, and after being advised of his rights,
he stated that on this flight he had passed over a lake at a low alti-
tudse, not lowkr than 30 to LO feat; that he saw three boats on the lake;
that he ob ed two people in one of thes boats; and that one of the per-
sons appeared to be waving a hat (R. 112-114).

Paragraph 16a (1) (a), Army Air Forces Regulations 60-16,
dated 6 March 1944, was read to the court, and the court indicated that
it would take judicial notice thereof (R. 5, 10). The paragraph prohibits
the operation of aircraft below 1000 feet above any boat except durding
take~-off and landing. The provisions of these regulations had been
brought to the attention of the accused (R. 9).

Le- The evidence for the defense is as fbllows:

On 3 August 1944 the three airplanes piloted by the accused and
his wing men were examined for the presence of human blood., The planes
riloted by Sergeant Erard and the accused disclosed no suspiclous stains
on either the propeller blades or the cowling., Swabbed samples were taken
from the propeller blades of accused!s plane, but due to the presence of
oil, recently applied, no samples were taken from Erard's plane. A reddish
brown stain and similar splashes were observed on the propeller and cowling
of the plane piloted by Sergeant Fabby. Specimens and swabbed samples were
obtained from these areas. Laboratory examination of all specimens re-—
vealed no evidence of the presence of human blood (Exs. A4, B).

A copy of accused!'s Form 66-2 shows that accused is rated
"excellent" as a pilot (Exs. D, C).

Major Carl W, Payne, Air Corps, director of Operations and
Training at Oscoda Army Air Field, testified that he considered accused an
able and qualified pilot; that he had been credited with commendable flying
in assisting trainees in retuming to their base during severe and inclement
weather; and that accused's supervision and instruction of less experienced
pilots had been very creditable (R, 122). Accused's immediate commanding
officer, Captain Edmund D. Griffin, Jr., Air Corps, testified that he had
known accused for five or six months and that he had selected accused as a
supervisor of trainees out of a group of sixty; that accused was an ex-
perienced pilot with around 500 hours flying time, and the best gunnery
pilot in the squadron; that accused was generally known as a conservative
pilot in the squadron; and that he had a consuming desire to go overseas
into combat. The witness stated that he (witness) had been in aerial com-
bat overseas and would be glad to have accused as a wing man in combat

(R. 123-124).
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Mr. Armold Wassing, accuséd's brother, testified that accused
was well liked in his home community and proficient in high school athletics,
and that he volunteered for the Air Corps, although not subject to the draft,
because of a consuming and ardent desire to be in combat overseas (R, 125~
126). ) :

The accused, after having his rights as a witness explained to
him, elected to remain silent. _

5. Under -the Specification of Charge I, accused was convicted of
involuntary manslaughter by culpable negligence in leading his flight
in'a reckless and unauthorized manner, resulting in the death of Mary
Meyer "by running into and striking her with an airplane of his flight."
The evidence clearly shows that at some time between 1l and 11:30 a.m.
on the day in question, a flight of three P-47 airplanes approached Lake
Margrethe from a westerly direction, flying at high speed and very low
altitude. There were three or more small boats on the lake at the time,
occupied by persons engaged in ‘fishing. In‘one of them, a rowboat, were
Mrs, Meyer (the deceased) and her son. Mrs, Meyer was seated on one of
the cross seats. The planes "darted down" toward the boat. Meyer dropped
to the bottom of the boat and his mother stooped forward. Immediately
after the planes had passed, it was discovered that Mrs, Meyer had been
struck (probably by a propeller), and had suffered grievous wounds from
which she died shortly thereafter.

Naturally, in the rush and excitement, the witnesses did not
notice the numbers or other designations on the planes, but in our opinion
the evidence proves beyond a reasonable doubt that they were the three
planes in the flight led by the accused. No other flight from Oscoda Army
Air Field was in the vicinity of Lake Margrethe at the time, and the same
is true of planes stationed at the Traverse City Navy base. Other fields
using this type of airplane are so far away as to render the presence of
their alreraft at this time and place highly improbable, and the presence
of other aircraft is not suggested in this case.

. The witnesses on Lake Margrethe and the shores thereof observed
only one flight of three P-47 planes during the morning. It is undisputed
that accused's flight consisted of three P-47 planes and that on the re-
turn trip they flew from a point somewhat northwest of Lake Margrethe to
Oscoda Army Air Field, which was slightly southeast of the lake and approxi-
-~ mately 65 miles distant therefrom. The flight landed at the field at
approximately 1l:45 a.m, '
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Accused's wing men admitted that the three planes dived down
to an altitude of 30 to 100 feet and engaged in "hedgshopping,” and that
théy flew over a lake in formation at a very low.altitude. They saw three
" boats on the lake, and admitted flying as low as 20 or 30 feet and at a
speed of 200 miles an hour as they passed over the boats., They saw people
in the boats. The planes were not flying "level" over the lake, and
climbed slightly just before passing over the first boat. The accused
himself admitted flying over a lake at an altitude of 30 or 40 feet, He saw
three boats, in one of which he observed two people. He said that one of
the two people appeared to be waving a hat, This statement coincides with
Meyer's assertion that he waved his hat at the approaching planes. The
other pilots also saw the waving of a hat, and one of them saw the other
occupant of the boat stoop or lean forward. There was expert evidence that
in flying over a body of water, a-pilot has no depth perception and cannot
accurately estimaté his height above the water. Considering all the evi-
dence, the identity of the flight which caused the death of Mrs, Meyer was
clearly established as the flight led by accused.,

That the conduct of accused in leading his flight in such patently
dangerous maneuvers amounted to culpable negligence is so clear as to brook
no argument. His conduct was as culpable, if not more so, than that of the
accused in the Bell case, in which a conviction of involuntary manslaughter
was affirmed (CM 233196, Bell, 19 BR 365). It will be recalled that the
witness Kubitz estimated the altitude of one.of the planes as only two or
three feet above the Meyer boat and that the expert testimony referred to
the danger of "squashing® when flying at low altitude, But even if the
planes were a few feet higher than Kubitz believed, it is obvious that
they were close enough to endanger the lives of persons in the boats and
to stamp the accused's conduct as negligence of a most flagrant character.

As already noted, the Specification charges that accused killed
Mrs. Meyer "by running into and striking her with an airplane of his
flight." The evidence does not disclose which plane struck Mrs, Meyer.
It is fundamental that in order to warrant a conviction for involuntary
manslaughter, the accused's act must be the proximate cause of the death,
It is egually fundamental that if an independent intervening cause was
responsible for the death, the chain of causation leading fram the accused's
acts to the fatal accident is broken, and the accused escapes liability .
for the very good reason that his act did not cause the death., But not all
intervening acts amount to "independent intervening" causes, The test is
a simple one, If the intervening act was one reasonably likely to result
from the accused's act, and did so result, the intervening cause is not
'mindependent," and the accused's act is the proximate cause (See 26 AM,
Jur., Homicide, sec. 50). There is no difficulty in applying the rule to
the facts of the present case. It was standard procedure for the tmwo

- -
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wing men to follow their flight leader and it was reasonably to be expected
that they would do so. When the accused piloted his plane in the culpably
negligent manner disclosed by the evidence, he knew or should have known
that his wing men would follow him, Since their actions were a result of
the actions of the accused, readily foreseeable and reasonably likely to
occur, his acts proximately caused Mrs., Meyer's death, regardless of which
plane struck her.

No discussion is necessary to support the finding that, as al-
leged in the Specification of Charge II, accused violated the regulation
referred to, by flying over a boat at an altitude of less than 1000 feet.

Although the two Specifications stemmed from the same transaction,
no prejudice to the accused resulted from the inclusion of both of them.

6. Var Department records show that accused is 24 years old and single.
He graduated from high school and worked approximately one year and eight
months as an airplane mechanic and flight chief before entering military
service, He enllisted as an aviation cadet on 17 April 19,3 and was com~
missioned a second lieutenau., Air Corps, on 8 February 1944,

7. The court was legally constituted and had jurisdiction of the
person and subject matter. No errors injuriously affecting the substantial
rights of the accused were committed during the trial., In the opinion of
the Board of Review, the record of trial is legally sufficient to support
the findings of guilty and the sentence and to warrant confirmation of
the sentence. The sentence imposed is authorized upon conviction of a
violation of Article of War 93 or Article of War 96,

F-‘Z);“LL“ M, Judge Advocate

\WWH Judge Advocate
e
ﬁ?ﬁeﬁﬁLr JUdgs Advocste

yd .
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1st Ind.
#ar Department, J.A.G.0., NOV 16 1944- To the Secretary of War.

1. Herewlth transmitted for the action of the President are
the record of trial and the opinim of the Board of Review in the
case of Second Lieutenant Kenneth W, Wassing (0-766803), Air Corps.

2. I concur in the opinion of the Board of Review that the
recard of trial is legally sufficient to support the findings of
gailty and the sentence and to warrant confirmation of the sentence, .
I recommend that the sentence be confirmed but that the forfeitures
be remitted, and that the sentence as thus modified be carried into
execution. I further recommend that the United States Disciplinary
Barracks, Fort Leavenworth Xansas, be designated as the place of-
confinement,

3. Consideration has been given to the attached memeorandum from
General H. H. Arnold, Commanding General of the United States Army
Air Forces, dated 7 November 1944. He recommends that the sentence
of dismissal, total forfeitures and canfinement at hard labor for 18
months be ccnf:rmed and ordered executed,

. 4. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
Executive action desisned to carry my recommendation into effect, .
should such action meet with approval,. :

WT«,\—\ ‘Q ‘Q,\ma-’\

Myron C, Cramer,
. Major General,
4 Incls. ' N . The Judge Advocate General.

1 - Recard of trial.
2 - Dft ltr for sig. S/W
3 ~ Memo. fr Gen. H. H. Arnold

dated 7 Novembar 1944
4 - Form of Ixecutive action

(Sentence. confirmed tut forfeitures remitted. G.C.M.0. 12, 5 Jan 1945)
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UNITED STATES THIRD AIR FORCE

. Ve Trial by G.C.M., convened at
' Gr Ay Air Ba reen—
Second Lieutenant DANIEL R. eenville se, Green

ville, South Carolina, 11 Sept-
LEIGHTON (0-765508), Air Corps. ember’lg 44. Disnissal.

OPINION of the BOARD OF REVISW
TAPPY, MELNIKER and GAVBRELL, Judge Advocates

Nt Nt N Nngt? Nt

1. The Board of Review has examined the record of trial in the case
of the officer named above and submits this, its opinion, to The Judge Ad-
vocate General.

2. The accused was tried upon the following Charges and Spec_:ifications:

CHARGE I: Violation of the 6lst Article of War,

Specificationt In that Second Lieutenant Daniel R, Leighton, Squadron
N, 330th AAF Base Unit (RTU-MB), then of Squadron S, 330th AAF
Base Unit (RTU-MB), did, without proper leave absent himself from
his organization at Greenville Army Air Base, Greenville, South
Carolina, from about 8 June 1944 until apprehended by military
authorities at Stockton, California, on or about 28 July 1944.

CHARGE II: Violation of the 95th Article of War, ‘ N

Specification 1: In that Second Lieutenant Daniel R. Leighton, Squadmn
N, 330th AAF Base Unit (RTU-MB), then of Squadron S, 330th AAF
. Bass Unit (RTU-MB), did, at Greenville, South Carolina on or about
6 May 1944 with intent to defraud wrongfully and unlawfully make
and utter to Second Army Air Forces Service Group Officers Club,
Municipal Airport, Greenville, South Carolind, a certain check
in words and figures as follows:

" Grass Valley, Califdrnia May 644 No.

BANK OF AMERICA - s
_ Pay to the Order of ‘ Cash __ _$10.00
" Ten and no/100 - _Dollars

/s/ Dan R, Leighton, 2nd Lt, AC
0-765508

334 B. C. S. Greenville, S. C.
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and by means thereof, did fraudulently obtain from Second

Army Air Forces Service Group Officers Club, Municipal Airport,
Creenville, South Carolina, the sum of ten dollars ($10.00),

in payment thereof, he,the said Second Lieutenant Daniel R.
Leighton, then well knowing that he did not have and did not
intend that he should have any account with the Bank of America,
Grass Valley, California, for the payment of said check.

Specification 2t (In substantially same form as Specification 1,

except that check drawn on the same bank was dated 7 May 1944,
was payable to cash in the amount of $10 and was negotiated
to Central Exchange Second Army Air Forces Service Group.)

Specification 3t (In substantially same form as Specificafion 1,

except that check drawn on the same bank was dated 18 May 1944,
was payable to Belk-Simpson Company in the amount of $10.95
and was negotiated to Belk-Simpson Company.)

Specification 4% In that Second Lieutenant Daniel R, Leighton,

- 473 B, C. S,

Squadron N, 330th AAF Base Unit (RTU-MB), then of Squadron S,
330th AAF Base Unit (RTU-MB), did, at Greenville, South Caro-
lina on ovr about 8 June 1944 with intent to defraud, wrongfully
and unlawfully make and utter to Greenville Amy Air Base Ex~
change, Greenville, South Carolina, a certain check in words
and figures as.follows: '

Greenville, S, C._ June 8 1944 No.,

THE FIRST NATIONAL -BANK
of Greenville, S. C.

Pay to the order of ___ Cash 825,00

Twenty Five and no/100 ’ Dollars

/s/ D, R, Leighton 2nd Lt,
0-765508

. and by means thereof, did fraudulently obtain from the Green—

ville Army Air Base Exchange, Greenvills, South Carolina, the
sum of twenty five dollars ($25.00), in payment thereof, he,

the said Second Lieutenant Daniel R, lLeighton, then well knowing
that he dild not have and did not intend that he should have suf-
ficlent funds in the TFirst National Bank of Greenville, South
Carolina, for the payment of said check. '

Specification 5¢ (In substantially same form as Specification 4,

except that check drawn on the same bank was dated 8 June 1944,
was payable to cash in the amount of $20 and was negotiated to

Greenville Ammy Air Base Officers Club.)

- 2 -
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Specification 63 (In substantially same form as Specification 4,
except that check dramn on the same bank was dated 9 June 1944,

was payable to cash in the amount of $25 and was negotiated

to The Pcoples National Bank of Greenvillo, South Carolina.)

Specification 7¢ (In substantially same form as Specification 1,
except that check drawn on the same bank was dated June 1944,
was payable to cash in the amount of $5 and was negotiated to
The Milk Bar, Greenville, South Carolina.)

Specification 8t (In substantially same form as Specification 1,
except that check was drawn on the same bank and was undated,
. was payable to cash in the amount of $5 and was negotiated to
The Milk Bar "during the month of June 1944". )

Specification 9: (In substantially same form as Specification 1,
except that check drawn on the same bank was dated 4 March
1944, was payable to Stone Brothers, of Greenville, South Caro-
.1ina, in the amount of $12 and was negotiated to Stone Brothers.)

Specification 10:¢ (In substantially same form as Spccification 1,
except that check drawn on the same bank was dated 14 April 1944,
was payable to Stone Brothers in the amount of $25 and was
negotiated to Stone Brothers )

He pleaded guilty to and.was found guilty of all Charges and Specifi—'
cations. No evidence of any previous conviction was introduced. Has was
sentenced to be dismissed the service., The reviewing authority character-
ized the sentence as "inadequate™ but nevertheless approved it and for-
‘warded the record of trial for actlon under Article of War 48.

3, Evidence for the prosecution: ‘
S ation o arge I

The commencement of the accused's ausence without leave on 8
June 1944, was established by the introduction into evidence of a certified
extract copy of his organization's morning report (R. 10; Pros. Ex. 1).
It was stipulated that the accused was apprehended by military authorities
on 18 July 1944, in Stockton, California, and that he was at that time
"dressed in military clothing" (R. 10). : .

Specifications 1, 2, 3, 7, 8,.9 and 10, Charge IT

- The accused opened a -checking account in the Grass Valley Branch
of Bank of America, National Trust & Savings Association, Grass Valley,
California, on 23 February 1944, with a deposit of $15. His total deposits
in this account thereafter made amounted to $417.50. The account was =
closed out on 5 May 1944 "by a written request™ of the accused(Pros. Ex. 2).
After the last mentioned date, the accused issued against said bank and
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negotiated for value the following checks: check dated 6 May 1944, payable
to-cash in the amount of $10, negotiated to Second Army Air Forces Service
Group Officers Club (Spac. 15; check dated 7 May 1944, payable to cash in
the amount of {10, negotiated to Central Exchange Second Army Air Forces
Service Group (Spec. 2); check dated 18 May 1944, payable to Belk-Simpson
Company in the amount of $10.95, negotiated to Belk-~Simpson'Company (Spec.
3); check dated June 1944 (day of month not specified), payable to cash in
the amount of %5, negotiated to The Milk Bar, Greenville, South Carolina
(Spec. 7); and an undated check payable to cash in the amount of 5,
negotiated to The ifilk Bar on or about 5 June 1944 (Spec. 8). Each of

said checks was, in the regular course of business,-deposited for collection
and each was returned unpaid. None of them has yet been paid (R. 11, 13,
14; Pros. Exs. 4, 5, 6, 11, 12). The accused also issued against said
bark and negotiated to Stone Brothers, of Greenville, South Carolina

for value, a check dated 4 March 1944, in the amount of $12 (Spec. 9) and

a check dated 14 April 1944, in the amount of $25 (Spec. 10), each of
vhich was duly presented for collection, was returned unpaid and still re-
mains unpaid (R. 14; Pros. Exs. 13, 14).

Specifications 4, 5 and 6, Charge IT

On 8 June 1944 the balance in- the accused's checking account in
The First National Bank, Greenville, South Carolina, amounted to $15. No
further deposits were made in that account during June 1944 (R, 13; Pros.
Ex, 8). The accused issued against said The First National Bank and
negotiated for value the following checkst: check dated 8 June 1944, pay-
able to cash in the amount of $25, negotiated to Greenville Army Air Base
Exchange (Spece 4); check dated 8 June 1944, payable to cash in the amount
of $20, negotiated to Greenville Army Air Base Officers Club (Spec. 5); and
check dated 9 June 1944, payable to cash in the amount of $25, negotiated
to The Peoples National Bank, of Greenville, South Carolina (Spec. 6).
Each of said checks was duly presented for collection, was returned un—
paid and still remains unpaid (R, 12, 13; Pros. Exs. 7, 9, 10).

' Lieutenant Colonel Robert G. Emmens, a witness for the prosecu-
tion, testified that the accused was called to his office on 8 June 1944
and questioned regarding complaints which had been received from persons
off the base claiming to hold worthless checks issued by the accused. - The
witness demanded to know of the accused the total amount of such checks and
wag told by the accused that they amounted to $25. The witness thereupon
- made certain suggestions to the accused with respect to providing for the
payment of such checks and requested the accused to report back to him,

%he acgused never reported back and the witness never saw the accused again
R, 12).

4e Evidence for the defense.
The accused, after being advised as to his rights as a .witness,

elected to make an unsworn statement, the material portions of which are
as follows: ‘



(145)

1] never had any trouble until I arrived at Columbia, South
Carolina, January 15, which is the day I received my commission.

I immediately opened a bank account with the Grass Valley Bank

and deposited $100.00 per month in my name and my mother's name,

My mother had cashed $70.00 worth of checks, which I did not

know about. I cashed some myself not knowing that the money had
been drawn oute. My checks were returned., I had lost my wallet,

my W.DeA.G.O. Pass and lost my pay as well, I did not have the
money to pick up these checks., So I asked them if they would grant
me until pay day, they were going to, but apparently they did not.
I had been at this field about two months and all of ry buddies had
shipped out going overseas. There was nothing showinz that I had any
processings I did nct like that but I did not express my opinion
to anybody. I was down town the night before the real thing hap-
pened. Two people were talking to me (I believe this is on the
military police record in Columbia)., I had a few drinks in me

and some people were inquiring too deeply into what I knew about
B-25s, which I thought was none of their business, I reported this
to the civil authorities and I told them to notify the military
police, but instead of them working with me I was more or less
"stepped on and kicked down for my attitude. I was called in the
next day by a Lieutenant Colonel, I do not wish to mention his
name, he is at Columbia, and he said that I had missed a class,

I had missed a class, but not to my knowledge."

#* %* 3 B

"T was called before this Lieutenant Colonel and he reprimanded me
for missing this class, I told him I was not aware that I was put
in Class 27. He asked me for my A.G.O. Pass. I had lost my

pass and he reprimanded me and said he didn't know whether I

was a lieutenant or a spy, and I was put to the task of proving
who I was. I was sent to S-2 and they investigated my case and
character, I went back to the Lieutenant Colomnel's Office and

he told me to my face that I was a liar, that I had never been

to St. Petersburg and taken basic training, He checked my
signature and told me my signature was not the same. I left

the office then and I was restricted. That was something I

could not help. "When I left his office I was so stunned I could
not have quoted my name. I started drinking quite heavily. I
was prepared to pay the checks. I wrote a letter from Greenville,
They did not reply to me. They replied to some Lieutenant Colonel
and he reprimanded me. I told him I had the money and was intend-
ing to pay the checks. I sent the money and in turn received the
checks. Things kept going like that for three or four weeks.
Later I was called by someone on the base about a check and he
told me he would give me so much time to pick the check up and

~ report back to hime I had to go to class and could not go in
town unless excused by the Provisional Group Commander. He would
not excuse me, so the only thing to do was to go to town anyway,



(146)

., s 1 went to town and in turn was restricted by tho Provisional
- Group Commander, I believe it was for two weeks, There was too
much coming. to me at once. I started to drinking. I lost my
wallet again at this base, me and two other lieutenants out of
barracks 1080. I had lost almost $200.00 in money, which I had
intended to deposit into the bank to make the checks good. I
had no means- of getting money and any effort to recover my wallet
was not taken and I was left in that condition., VWhen I left this
base I can say with a clear conscience I did not know whether I
left in May or-whether I-didn't. I don't know. I was satisfied
. because I figured maybe I did leave in May, Iy wallet was sent to
" me and other papers stating that I left in June. I contacted
Captain Bick and told him that I did not leave in May, I was not
aware when I left this base. I know I went to Richmond, from therc
on I do not know, I believe that is all I have to say."

" No. witnesses wers called for ‘the defense,

5. The Specification of Charge I alleges that the accused did,
without proper leave, absent himself from his organization "from about -
8 June 1944 until apprehended # # # ‘on or about 28 July 1944". The
proof. shows commencement of the absence without leave on the date al-
leged in the Specification, but there is a variance between the proof
and the Specification as to the date of accused's apprehension by the mili-
tary authorities in Stockton, California. The date alleged in the Specifi-
cation is "28 July 1944", whereas the date stipulated in the proof is
18 July 1944™. It seems probable that the inclusion in the stipulation of
"18 July" rather than "28 July" was due to inadvertance. In any 'case,
. the accused having pleaded guilty to the offense of AWOL as charged, the
‘variance is ixrmaterial. ’

6 Supporting the accusod's plea of gullty to all of the offenscs
alleged in Specifications 1 to 8, inclusive, of Charge II, the competent
evidence introduced by the prosecution conclusively establishos the ac=
cused!s guilt of each of such offenses, In the cases of Specifications
1, 2, 3, 7 and 8, respectively, the accused had no account in the bank -
against which the checks were drawn at the time the checks were issued.
In the cases of Specifications 4, 5 and 6, respectively, each of the
checks was well known by the accused to be larger than the amount of his
* balance in the bank against which the checks were d.rawn.

The status’ of the accusod's account 1n Bank of America, National
Trust & Savings Association on the dates of the checks mentioned in Speci-
fications 9 and 10 of Charge II (4 March 1944 and 14 April 1944, respect~
ively) is not shown by the record of trial, The record does show, however,.
that both.of these checks were returned unpaid-and, at the date of the
trial, still remained unpaid. These facts, coupled with the accused's
plea of guilty to both Specifications, make it necessary to sustain the
findings of guilty made by the court. .
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‘I‘he accused's flagrant disregard of his duties as an officer in
the matter of issulng worthless. checks is emphasized by the fact that he
" continued his reckless course even after being called to the office of
Colonel Emmens to explain his conduct in this regard. ,
’ ' The record of trial leaves no room for doubt that the accused
issued the checks described in the ten Specifications of Charge II well
knowing that he did not have, and not intending that he should have, suf-
ficient funds in the banks on which they were drawn to cover them, Such
conduct has uniformly been held to be violative of the 95th Article of
. War (Dig. Op. JAG 1912-40, sec. 453 (24) (25), 3 Bull. JAG 14)

_ 7. The records of the War Departznent shorw that the accused is 23
years and 11 months of age and single., He was born and reared in long
Beach, California, and attended high school, but did not graduate., In
civilian life he worked for mining and construction companies from '
1938 until 1942, He was inducted into the Army on 16 November 1942, -

completed basic and preflight training and, upon graduation from the
Army Air Forces Bombardier School, at Carlsbad, New Mexico, in January -
1944, was commissioned a second lieutenant, Air Corpa s Ammy of the United
S‘ba'bas. . . . .

8. The cou'rt was legally constituted and had jurisdiction of the
accused and the subject matter. No errors injuriously affecting the.-
substantial rights of the accused wers comitted during the trial. In
the opinion of the Board of Review the record of trial is legally sufe
ficient to support the findings and the sentence and to warrant confirm-
- ation of the sentence, Dismissal is authorized upon a conviction of &

violation of Article of War 61 and is mandatory upon a comriction of a
violation of Article of War 95. : A

%M % % Judge Advocate.
W » Judge Advocate.
@@&«W Judge Advocate.
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NOVT 1344

War Department » 'J.A.G.0. ’ - To the Secretary of War.

1. Herewith transmitted for the action of the President are the |
record of trial and the opinion of the Board of Review in'the case of
Second Lieutenant Daniel R.Leighton (0-765508), Air Corps.

2. I concur in the opinim of the Board of Review that the record
of trial is legally sufficient to support the findings and the sentence
and to warrant confirmation of the sentence. There appear to be no
mitigating or extenuating circumstances. 1 recommend that the sentence
be confirmed and carried into execution. ' ‘

3+ Subsequent to receiving the record of trial in this case, I
have received from Headquarters, Third Air Force, a letter dated 29 :
September 194k, inclosing correspondence and other papers from which it
appears, among other things, (a) that during the months of May, June
and July 1944 the accused issued at least 38 worthless checks to 21
different individuals and organizations; and (b) that in October 1939,
he was convicted of two robberies in Nevada County, California, for which
he was confined in the Nevada County Jail six months and thereafter placed
on probation for five years. Only ten of the sbove-mentioned worthlsss
checks are involved in the present case. Action on the others is being
del ayed pending final disposition of the present case. The above-mentioned
letter, dated 29 September 194}, and its inclosures are attached to, but
do not form a part of, the record of trial. ‘ '

L. Inclosed are a draft of a lstter for your signature, transmit-
ting the record to the President for his action, and a form of Executive

action designed to carry into effect the recommendation hereinsb d
- should such recommendation meet With approval. ove made,

W"‘ <. (. PNPUUEF Y -
k4 Incls.- T ¥yron C. Cramer, | . '
Incl. 1- Rec. of trial. Major General,
Incle 2- Ltr fr Hq Third AF, The Judge Advocate General.
29 Sep Lk w/incls.
Incl. 3- Dft ltr for sig S/MW.
Incl. 4- Form of Action.

(Sentence confirmed. G.C.M.0. 35, 19 Jan 1945)
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" UNITED STATES g -FOURTH AIR, FORCE
Ve ) Trial by G.C.X,, convened
) at McChord Field, Washington,

Second Lisutenant ILOYD C. ) 30 August 19Ll. Dismissal.

BOWMAN, JR. (0-815703), Air ) .

cOI'Ps. - )

CPINION of the BOARD (F REVIEW
LY, HEPBURN and MOYSE, Judge Advocates.

1. The Board of Review has examined the record of trisl in the case

of the officer named above and submits this, its opinion, to The Judge

Advocate General.

2+ The accused was tried upon the following Charge and Specifications?
CHARGE: Violation of the 96th Article of War.

Specification 13 In that Second Ideutenant Iloyd C. Bowman, Jr.,

. Squadron "A", L6hth Amy Air Forces Base Unit, did, at or near
Five Mile Lake, Washington, on or about 28 July 19k, wrong-
fully pilot a P-39 type Armmy airplane at an altitude of less '
than five hundred ( 00; feet above the ground, in violation
of paragraph 16 a(1)(dJ), drmy Air Force Regulation No. 60-16,
dated 6 March 19Lk. -

Specification 2: In that Second Lieutenant Lloyd C. Bowman, Jr.,
Squadron *AM, L64th Army.Air Forces Base Unit, did, at or near
Auvburn Acadeny, near Auburn, Washington, on or about 28 July
194k, wrongfully pilot a P=-39 type Army airplane at an altitude
of less than ane thousand (1,000) feet above a building and
other obstructions to flight, in violation of paragraph 16
a(lld)‘(a), Arny Air Force Regulation No. 60-16, dated 6 March
1944,

Specification 3¢ In that Second Lieutenant Lloyd C. Bowman, Jr.,
Squadron "A®, LShth Army Air Forces Base Unit, did, at or near
Five Mile Lake, Washington, on or about 28 July 194L, wrong-
fully violate paragraph 1 a8, Army Air Force Regulations Ko,
60-16A, dated 15 April 19L), by operating a P-39 type Army air-
plane in a reckless manner. .
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Specification 4: In that Second Lieutenant Lloyd C. Bowman, Jr.,
Squadron "A®, L64th Army Air Forces Base Unit, did, at or '
near Auburn Academy, near Avbum, Washington, on or about
28 July 154k, wrongfully violate paragraph 1 a, Army Air
Force Regulations No. 60-16A, dated 15 April 194k, by
operating a P-39 type airplane in a reckless manner.

He pleaded not guilty to and was found guilty of the Charge and all of its
Specifications. No evidence was introduced of any previous conviction.
He was sentenced to be dismissed the service. The reviewing authority ap-
proved the sentence and forwarded the record of trial for action under Ar-
ticle of War L8.

3. By stipulation entered into between the prosecution and the de~-
fense it was shomn that the accused on 28 July 19LL and on the date of the
trial was a member of Squadron "AW, L6Lth Army Air Forces Base Unit,
McChord Field, Washington, in the military service of the United States;
that on 28 July 19kl he was assigned to the duty of flying "slow time" a
P-39 type of aircraft; and that between 095k and 1101 of that day he flew
a P-39 plane having on the sides of its nose "S=30" and on its left side
to the rear, including the rudder, ®220479" (R. 7). Photographs of the
plane were admitted in evidence (R. 8; Pros. Exs. 1 and 2).

There was 2lso admitted in evidence by stipulation a copy of the
weather report for 28 July 194k which showed that the weather was clear,

" celling unlimited and visibility 10 miles within a radius of 50 miles of
the field (Re 83 Pros. Ex. 3).

Seventeen photographs showing scenes of Five Mile. Lake and of
Auburn Academy and thelr surroundings including buildings, tents, docks,
poles, trees, and overhead wires were admitted in evidence over the objec~-
tion of the defense counsel. They were all identified by the person who took the
- photographs (Re 8-13) and numerous witnesses testified that they correctly
and truly portrayed photographically the scenes they purported to show at the
two places named on 28  July 19LL (R. 25, 11, 50, 73-7h; Pros. Exs. L to 29
incl.). Counsel's objection was based upon the admitted fact that the photo-
graphs were taken on 4 and 12 August 194k and not on 28 July 1944 (R. 13).
It was stipulated that the photographs correctly portrayed photographicelly
the areas they purport to show (R. 1l).

On the morning of 28 July 19Lh Ca H, ‘. thall
the accused the mission of "slow '{imiﬁz' ozlxtai? theOP-géfls‘fndeT;e tenaxSSigned
"slow time®™ has a well defined and generally understood meaning am
pilots of planes and means to "break in® a new engine in a plane bongﬁying
it about four hours at reduced manifold Pressure and prop sett.:tng.y It

would not require high speed flying, nor simulated strafing, nor buzzing.


http:general'.zy

(151)

He told the accused that the flight would be a "slow time mission® (R. 15-16).
The P-39 is a low altitude craft but the military organization of which the
accused was a member was formed for the. sole purpose of ferrying aircraft

to and from bases in the Fourth Air Force and it has no flying training
program other than to maintain proficiency in the handling of aircraft on
normal straight level flying (R. 17). In the opinion of Captain Mendenhall
the accu§ed has been a very good pilot and his efficiency was excellent

(rRe 17-18).

. Mrs. Ruth Miller, Mrs. Ruth Henderson, and Mr. Donald Reilly were
at Five Mile Lake, Washington, on the morning of 28 July 194L and cbserved

a P=39 plane flying at a low aititude over the tops of the trees and
buildings on the north edge of Five Mile lake and across the lake three
times. Mrs., Miller was unable to say definitely at what altitude the plane
was flown but on one of its flights it passed over her dance hall located on
the slope of the hill adjoining the lake at a height no greater than the
height of the ceiling of the courtroom to the floor (R. 4O)e At another time
it flew below the top of a tree estimated to be 125 feet in height. (R. L6).
In a statement which she had signed previous to the trial she estimated the
altitude of the plane to ba 200 feet above the ground (R. 52). "It was
marvelous f£lying® (Re 45).

Mrs. Ruth Henderson was unable to estimate the altitude of the plane
but fixed its altitude as "baelow the tops of the treest (R. 23) on its first
pass over the lake. On its second pass, it flew over Millerts dance hall at .
an altitude of less than 10 feet above the dance hall (R. 2L, 29, 36). ‘
She judged the flying to be "good except for being low® (R. 31).

Donald Reilly, the 17 year old son of Mrs. Miller, heard and saw the
plane when it passed over the lake the first time and ran down to the lake
and stood on a dock extending out over the water (R. 55). The plane came
down again and it looked to him as ®if it was going to land® but flew across
the lake ki or 5 feet above its surface (R. 56). In his opinion it was
Rexcellent flying®. The plane.on its third pass flew over the dance hall
at an altitude of L or 5 feet above it (B, 61).

' Two of the above witnesses idan‘b:lfie.d the plane by "S=30" on its
nose (R 26, 43).

¥re Jacob Mehling, treasurer of the Auburn Academy, located at
Auburn, Washington, testified that the academy is a high school operated by
the Seventh Day Adventist Denomination. On 28 July 194k there was a camp
meeting in sessim on the grounds of the academy. A large tent had been
erected in the center of the grounds sufficient in size to seat 2,500 to
3,000 pepple. Surrounding the large tent were about 125 to 150 smaller tents
used for dormitory purposes (R. 67-68). In addition to the tents the academy
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had a main administration building, barracks for the students, a gymnasium
and a girl's dowmitory. About 10330 on the morning of 28 July 19Lk the
witness was attracted by the noise of an airplane overheads The plane passed
over the top of the large tent and within 20 to 25 feet above it six or

seven times (R. 70). The tent poles supporting the tent were L2 feet in
length (Re 79)e There were about 500 people in and about the tent at the
time (R, 80). He observed on the nose of the plane "S-30" and the numerals
“on the tail section 220476 (R. 72-73). In his opinion the pilot was a
skillful flyer (R. 78). ,

Mr. Wallace W. Dickjose and Mr. Verncn Jewett were also present at
the academy that morning and saw the plane with "S-30" on its nose flying
- over the top of the big tent 3 or 4 times (R. 82, 90). In the ¢pinion of
Mr. Dickjose the plane flew 30 to LO feet above the temt (R, 81). In his
opinion its pilot was a "good® flyer (R. 87). Mr. Jewett estimated the
height of the plane as it flew over the tent to be 10 to 20 feet above the
poles of the tent (R, 90) and estimated the number of people present as
being approximately 1,000 (R. 91).

Le The accused having been advised of his right to remain silent, make
an wnsworn statement, or to testify under oath, elected to testify (R. 93).
He related that on the morning of 28 July 194k, while waiting for an assign=-
ment to fly he volurteered to fly a P=39 on what he was told to be a slow time
mission. He had never performed a slow time mission before but understood
it to mean the breaking in of a new engine on a plane. He took off from the
field about 10230 and flew around the area for 15 or 20 minutes. He then
flew toward Mt. Rainier and when he recached the location of the Auburn
Academy on an impulse "did a littls low flying" (R. 94~95). He conceded that
this was no part of the mission but as the engineer had instructed him on
his take off to try out and test the plane, he proceeded to put it through
its paces (R. $5). He did his low flying over the Auburn Academy and Five
Mile Lake (Rs 95). He had no particular reason for selecting these two areas.
His past training in P-39s was in low altitude flying, strafing, dive bomb-
ing, skip bombing and aerial gunnery. Very rarely were these planes flown
at high altitude (R. 97). He admitted that his present assignmemt consisted
of ferrying planes but felt that he should engage in low altitude flying in
order to keep himself fit for that type of flying. He knew of the Army Air
Force Regulatiors relative to low flying (R. 98). Since early youth he had
a great desire to be a flyer and as soon as he was 18 years of age he en-
-1listed in the air force. He had never experienced any difficulty in flying
_planes and has been rated a pilot since 5 December 1943. He is married and
has no children (R. 99). .

4 On cross-examination he admitted that he flew over Five Mile Lake
. three or four times but could not state exactly at what altitude because
of "the excitememt of it" (R. 100-101). He flew at a speed between 270 and
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290 miles an hour and was aware of the fact that he was flying at less than

500 feet above the ground (R. 102). He also admitted that he flew over

the tops of the tent poles and the buildings of the Auburn Academy but could
not estimate his altitude. He admitted that he was less than 500 feet above
the ground (R. 103). He made about four passes over these obstructions and

on each of the four passes he was below 500 feet above the ground (R. 104).

5« The prosecution read aloud to the court definitions of the word
freckless® as contained in Black's Law Dictionary and Webster's New Inter-
national Dictionary. The definition in the former read as follows:

"Rackless—-not recking; careless; heedless, inattentive;
indifferent o casequences according to circumstances; 'reck-
less' may mean desperately heedless, wanton or willful, or it
may mean cnly careless, inattentive, or negligent®. (R. 105)

6. Specificstions 1 and 2 of the Charge aver that the accused flew a
P39 A r airplane at. an altitude of less than 500 feet above the ground at
or near Yive Mile Lake and at an altitude of less than 1,000 feet at or near
Auburn Academy in violation of paragraph 16a (1)(d) and 16a (1)(a) of Army
Air Force Regulation 60-16.

The paragraph referred to reads as followss
"16. Minimum Altitudes of Flight:

as Except during take-off and landing, aircraft will
not be operateds

(1) Below the following altitudes:

(a) 1,000 feet above any building, house, boat, ve-
hicle, or other obstructions to flight.

* * * *

(d) 500 feet above the ground elsewhers than as speci-
fied above."

Specifications 3 and 4 charge the accused with violating paragraph
la of Armmy Air Force Regulation 60-16A by operating a P-39 Army airplane in a
reckless manner at or near the two places specified. The pertiment para-
graph of that Regulation reads as followss

Pa. Reckless Operatione An AAF pilot will not operate air-
craft in a reckless or careless manner, or so as to en=
danger friendly aircraft in the air, or friendly air-
craft, persons, or property on the ground.®
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It has been consistently held that any Army pilot who flies a
plane in violation of either of the above regulations may properly be
found guilty of thereby violating Article of War 96, such conduct being
prejudicial to good order and military discipline (CM 261063; CM 262800).

The questions presented in the instant case are (l) did the ac-

. cused at the time alleged fly an Amy airplane at an altitude less than
500 feet at Five Mile Lake and less than 1,000 feet at Auburn Academy,
anxd (2) was the operation of the plane on those two occasions "reckless®,
within the meaning of paragraph la, Army Air Force Regulations No. 60-164,
dated 15 April 19L4?

With reference to (1) above it was definitely proved by six
witnesses on the ground and admitted by the accused in his testimony under
oath that he flew the P-39 Army plane over Five ¥ile Lake at an altitude
less than 500 feet and that he flew that same plane over the bulldings and
other obstructions of the Auburn Academy at less than 1,000 feets The
evidence was therefore ample to support the findings of guilty of Speci-
fications 1 and 2.

With reference to (2) above - reckless flying - all of the witnes-
se3 who expressed an opinion on the subject stated that the accused was a
skillful pilot and that he showed his ability as a flyer by the manner in
which he handled and maneuvered his plane as he skimmed over the lake, the
trees, the tents and the buildings at the places mentioned. Being a skill-
ful flyer, however, is no defense to the charge if, in fact, the accused did
operate the plane in a "reckless and careless manner®, within the meaning
of paragraph la, of Army Air Force Regulation 60-16A. To fly a plane, at
the speed admitted, at an altitude of 10 or 20 feet over the top of a tent
within or about, which were assembled over 500 people is undoubtedly a reck-
less act. So too is the act of flying a plane over a dance hall and a lake
at an altitude of L or 5§ feet as was done by the accused in this case. Ob-
viously both of these acts endangered the people and property on the ground
and constituted a clear violation of paragraph la a, Army Air Force Regula-
tion 60-16A. The findings of guilty of Specifications 3 and 4 are there-
fore sustained (CM 21729, Weld; CM 25)055, Madden; CM 249703, Tillman).

There is no merit in the cantention of the defense that the photo~
graphs of the terrain where the low flying of the accused is alleged to
have occurred were inadmissible in evidence. The photographs were
E::ti.iied by ar;t ;cperienced photographer who took them. It was stipulated

€y corre portrayed photographically the areas "they
‘ 1 purport to
portray" as of the time they were taken (R.11-14)e Some of the pli.ztures
me o:;ken L. August 194 - six days after the date of the alleged offense
ers 12 August 194); - fourteen days thereafter. Numerous witnesses
examined the pictures and testified that those taken on L August 194} cor-
rectly represented the terrain as of the date of the offenses. The
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photographs taken on 12 August 194} of the Auburn Academy were made after the
tents had been removed but the witness testified that with this exception
these photographs correctly represented the locus in quo as of 28 July

9Lk (R. 68, 69). :

" ®¥ 3 # photographs, etc., as to localities # ¥ #* are admis-
8ible in evidence when properly verified by the party who made
them, or by anyone personally acquainted with the locality % 3 *
. thereby pictured, and able to state their correctness, from his omn
p'er.;.onal knowledge or cbservatiom # # ¥, (MCM 1928, par. 118, page
122). » '

7o The defense raised no cbjection to the generality of Specifica- -
tions 3 and 4, which charged reckless operation of a P-39 type airplane on
the same date smd at the same places described in Specifications 1 and 2,
respectively. From the testimony adduced it is apparent that the offenses
described in Specifications 1 and 2 are included in and, at least to a
great extent, are the basis for the offenses described in Specifications 3
and b, respectively. The latter Specifications, however, are far broader
in their scope than the first two and permit the comsideration of acts of
recklessness in addition to those set forth in Specifications 1 and 2. The-
Specifications, therefore, do not fall within the rules forbidding duplici-
tous charges and specifications, and inasmuch as the sentence, as approved
by the reviewing suthority, is authorized upon comviction of any of them,
no prejudice to any substantial rights of accused is found in the number of
them, ’

8. Attached to the record is a letter written by Lieutenant Colonel
Frank A. Flynn, who acted as defense coinsel for the accused, urgently re-
questing that the sentence be suspended because of the accused's previous
excellent rating as a flyer and his value to the service in that capacity.

9¢ War Department records show accused to be 20 years of age and
single. It will be noted that in his testimony accused states that he is
now married. He completed his 11th grade of schooling. During March 1943
-‘he enlisted as an Air Cadet and upon completion of his training as a pilet
- was commissionsd a second lisutenant, Air Corps, 5 December 1943,

. 10, The court was legally constituted and had jurisdiction over the ac-
cused and of the offenses. No errors injuriously affecting the substantial
rights of the accused were committed during the trial. In the opinion of the
Board of Review the record of trial is legally sufficient to support-the find-
ings and the sentence and to warramt canfirmation of the sentence. Dismissal
is authorized upon a conviction of a violation of Article of War 96.

Z—v-—-., q. ;""L,Jndé Advocate.

»Judge Advocate.

//, “/ﬁo{,, Judge Ldvocat/:

/
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o 1st Ind.
War Departmen*ﬁ, JeA G0, 23 OCT 1944 - To _the Secretary of War.

1. Herewith transmitted for the éction of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Lloyd C. Bowman, Jr. (0—815?05}, Air Corps.

2. I concur in the opinion of the Board of Review thut the record .
of trial is legally sufficient to support the findings of guilty and the
sentence and to warrant confirmation of the sentence..

3. Consideration has been given to a letter attached to the record
of trisl from Lieutenant Colonel Frank A. Flynn, Air Corps, defense
counsel, addressed to the Commanding General, Fourth Air Force, urgently
requesting and recommending that the sentence to dismissal be suspended
because of accused's excellent character and experience as a skillful
pilot. Consideration has alsu been given to the attached letter from
General H., H. Arnold, Commanding General, Army Air Forces, dated 23 )
October 1944, stating that he has considered the evidence in the case -
and that in his opinion there are no extenuating circumstances which
call for clemency, and recommending that the sentence be confirmed and
ordered executed, in which recommendation I concur. '

4. Inclosed are a draft of a letter for your signature transmitting
the record to the President for his action and a form of Executive action
designed to carry into effect the recommendation hereinabove made, should
such action meet with approval.

WA‘\I\Q\ Q’ @/\w ,
Myron C. Cramer, : -
A Major General,
‘4 Incls. - The Judge Advocate General.
Incl.l=Record of trial.
Incl.2«Drft. of ltr. for
Sigo Se°o of W&ro
. Inel.3=-Form of Ex. action.
Incl.4=Ltr. fr. Gen. H.H.
Arnold, CG, AAT.

(Sentence confirmed. G.C.M.0. 648, 16 Dec 1944) -
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SPJGN
CM 264556

UNITED STATES

20 0CT 1944

42D INFANTRY DIVISION
\ Trial by G.C.M., convened
at Camp Gruber, Oklahoma,
4 September 1944, Dis-

missal, total forfeitures,
and confinement at hard

labor for ten (10) years.

Second Lieutenant CHARLES
D. GAMBS (01321765), In-
fantry.

Vet Nt S Nt Nt N N o

OPINION of the BOARD OF REVIEW
LIPSCOMB, O'CONNOR and GOLDEN, Judge Advocates

l. The Board of Review has examined the record of trial in the case
of the officer named above and submits this, its opinion, to The Judge
Advocate General,

2. The accused was tried upon the following Charges and Specifica~
tions:

CHARGE I: Violation of the 6lst Article of War.

Specification: In that Second Lieutenant Charles D. Gambs,
Company M, 242d Infantry, did, without proper leave,
absent himself from his organization at Camp Gruber,
Oklahoma, from about 14 February 1944 to about 26 April
1944,

CHARGE IXs Violation of the 93rd Article of War.

Specification: In that Second Lieutenant Charles D. Gambs,
Company M, 242d Infantry, did, at Camp Gruber, Oklahoma,
on or about 12 February 1944, feloniously embezzle, by
fraudulently converting to his own use, one 1940 Ford
Convertible Coupe autamobile, motor number 18-5770517,
1944 Georgia license number C-28389, of the value of
about $650.00, the property of Second Lieutenant Thomas
Jo Gwin, 242d Infantry, entrusted to him, the said Second
lieutenant Charles D. Gambs, by the said Second Lieutenant
Thomas J. Owin.
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CHARGE III: Violation of the 96th Article of War.

Specification 1: 1In that Second Lieutenant Charles D. Gambs,
Company M, 242d Infantry, did, on or about 17 February
1944, in violation of Section 408, Title 18, U.S. Code,
unlawfully and wrangfully transport in interstate commerce
between Camp Gruber, Oklahoma, and Reno, Nevada, a stolen
vehicle to wit: 1940 Ford Convertible Coupe, motor #18-
5770517, 1944 Georgia license number C-28389, the property
of Second Lieutenant Thomas J. Gwin, Company M, 242d In-
fantry, he, the said Second Lieutenant Charles D. Gambs well
knowing the said vehicle to have been stolen,

Specification 2: In that Second Lieutenant Charles D. Gambs,
Company M, 242d Infantry, did at Tulsa, Oklahoma, on or
about 13 February 1944, with intent to defraud, wrongfully
and unlawfully make and utter to Mayo Hotel Company, Tulsa,
Oklahoma, a certain check, in words and figures as follows,

to wit:
THE FIRST NATIONAL BANK AND TRUST COMPANY 49-1
Mﬁskogee 13 Feb. ;9 L4 . No.
Pay to the :
Order of Mayo Hotel $25.,00

_Twenty Five Dollars and no cents DOLLARS

Charles D. Gambs
2nd Lt. 242d Inf,

and by means thereof did fraudulently obtain from the said
Mayo Hotel Company, the sum of $25.00, lawful money of the
United States, he the said Second Lieutenant Charles D.
Gambs then well knowing that he did not have and not intend-
ing that he should have any funds in the First National Bank
and Trust Company of Muskogee, Oklahoma for the payment of
such check,

Specifiication 3: Same form as Specification 2, but alleging
~ check drawn on same bank dated 13 February 1944, payable
to order of Mayo, made and uttered to Mayo Hotel Company,
Tulsa, Oklahoma, and fraudulently obtaining thereby $17.52
in lodging and $0.48 in cash. '
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Specification 4: Same form as Specification 2, but alleging
check drawn on same bank, dated 14 February 1944, payasble
to order of Adams Hotel, made and utitered to the Adams
Hotel, Tulsa, Oklahoma, and fraudulently obtaining there-
by §15.

Specification 5: Same form as Specification 2, but alleging
check drawn on same bank, dated 15 February 1944, payable
to order of Clarke's, made and uttered to Clarke Bros.,
Tulsa, Oklahoma, and fraudulently obtaining thereby mer—
chandise of the value of §15, or the sum of $15 in U.S.
currency, or cash and merchandise aggregating $15.

Specification 6: Same form as Specification 2, but alleging
check drawn on same bank, dated 15 February 1944, payable
to order of Cash, made and uttered to National Bank of
Tulsa, Tulsa, Oklahoma, and fraudulently obteining there-
by $20.

Specification 7: Same form as Specification 2, but alleging
check dravn on same bank, dated 17 February 1944, payable
to order of Cash, made and uttered to Republic Naticnal Bank,
Dallas, Texas, and fraudulently obtaining thereby $20.

Specification 8; Same farm as Specification 2, but alleging
check drawn on same bank, dated 18 February 1944, payable to
order of Cash, made and uttered to Republic Naticnal Bank,
Dallas, Texas, and fraudulently obtaining thereby §25.

Specification 9: Same form as Specification 2, but alleging
check drawn on same bank, dated 19 February 1944, payable
to order of Mrs. Alfred Andersen, made and uttered to
Mrs. Alfred Andersen, 2016 S. Backley Ave., Dallas, Texas,
and fraudulently obtaining thereby §$10. '

Specification 103 Same form as Specification 2, but alleging
check dramn on same bank, dated 19 February 1944, payeble
to order of Ring and Brewer, made and uttered to Ring &
Brewer, Dallas, Texas, and fraudulently obtaining thereby
merchandise of the valus of §20.70.

Specification 11: Same form as Specification 2, but alleging
check drawn on same bank, dated 21 February 1944, payable
to order of H. E. Collins, made and uttered to H. E. Collins,
Dallas, Texas, and fraudulently obtaining thereby §10.
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Specification 12: Same form as Specification 2, but alleging
check drsmn on same bank, dated 21 February 1944, payable
to order of Miss Ruth McClintock, made and uttered to
Miss Ruth McClintock, Dallas, Texas, and fraudulently
obtaining thereby $10.

Specification 13: Same form as Specification 2, but alleging
check drawn on same bank, dated 22 February 1944, payable
to order of Glemnn Bartoo, made and uttered to Glenn Bare
too, Anthony, New Mexico, and frawdulently obtaining
thereby $2.75 in cash and $2.25 in merchandiss.

Specification l4r Same form as Specification 2, but alleging
check drewn on same bank, dated 23 Februsry 1944, payable
to order of Dana Bros., made and uttered to Dana Bros.,
Tempe, Arizona, and fraudulently obtaining thereby $8.77
in cash and $1.23 in merchandise.

Specification 15: Same form as Specification 2, but alleging
check drawn on same bank, dated 23 February 1944, payable
to order of B. P. Hale, made and uttered to B, P, Hale,
Los Angeles, California, and fraudulently obtaining there-
by $20.

Specification 163 Same form as Specification 2, but alleging
check drawn on same bank, dated 23 February 1944, paysble
to order of Cash, made and uttered to Bank of America,
Monterey Park Branch #944, Monterey Park, California, and
fraudulently obtaining thersby $20.

Specification 17: Same form as Specification 2, but alleging
check drawn on same bank, dated 23 February 1944, payable
to order of Cash, made and uttered to Burnrose Enterprises,
Inc., Hollywood, California, and fraudulently obtaining
thereby §$20. :

Specification 18: OSame form as Specification 2, but alleging
check drawn on same bank, dated 29 February 1944, payable
to order of Cash, made and uttered to Burnrose Enterprises,
Inc., Hollywood, California, and fraudulently obtaining
thereby %40.

Specification 19: Same form as Specification 2, but alleging
check drawn on same bank, dated 29 February 1944, paysble
to order of Cash, made and uttered to Burnrose Enterprises,

Inc., Hollywood, California, and fraudulently obtaining
thereby $40.
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Specification 20; Same form as Specification 2, but alleging
check drawn on same bank, dated 2 March 1944, payable
to order of Cash, made and uttersd to Burnrose Enter-
prises, Inc., Hollywood, Califormia, and fraudulently

_ obtaining thereby §$25.

Specification 21: Same form as Specification 2, but alleging
check drawn on same bank, dated 25 February 1944, payable
to order of Cash, made and uttered to The Hollywood State
Bank, and freudulently obtaining thereby £20.

Specification 22: Same form as Specification 2, but alleging
check dramm on same bank, dated 25 February 1944, paysable
to order of Cash;, made and uttered to Southern California
Enterprises, Inc., Hollywood, California, and fraudulently
obtaining thereby $1C.

Specification 23: Same form as Specification 2, but alleging
check drawn on same bank, dated 28 February 1944, paysble
to order of Cash, made and uttered to the Bank of America,
Hollywood~Highland Brsnch, Hollywood, California, and
fraudulently obtaining thereby $20,

Specificatian 243 Same form as Specification 2, but alleging
check drawn on same bank, dated 29 February 1944, payable
to order of Cash, made and uttered to the Bank of America,
Gower Sunset Branch, Hollywood, California, and fraudulent-
1y obtaining thereby {25.

Specification 25: Same form as Specification 2, but alleging
check drawn on same bank, dated 1 March 1944, payable to
order of Cash, made and uttered to Security-First National
-Bank of Los Angeles, Western & Beverly Branch, Los Angeles,
California, and fraudulently obtaining thereby $25.

Specification 26: Same form as Specification 2, but alleging
check drawn on same bank, dated 1 March 1944, payable to
order of Cash, made and uttered to Security-First Nation-
al Bank of Lcs Angeles, Melrose & Fairfax Branch, Los
Angeles, California, and fraudulently obtaining thereby
§25.

Specification 27: Same form as Specification 2, but alleging
check drawn on same bank, dated 2 March 1944, payable to
order of , made and uttered to Security-
First National Bank of Los Angeles, Melrose & Fairfax
Branch, Los Angeles, California, and fraudulently obtain-
ing thereby §25.
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Specification 28; Same form as Specification 2, but alleging
check drawn on same bank, dated 8 March 1944, payable to
order of Cash, made and uttered to Bank of America, Camp
Roberts Branch, Camp Roberts, California, and fraudulent~-
ly obtaining thereby $40.

Specification 29: Same form as Specification 2, but alleging
check drawn on same bank, dated 9 ilarch 1944, payable to
order of Cash, made and uttered to Bank of America, Camp
Roberts Branch, Camp Roberts, California, and fraudulent-
1y obtaining thereby $50.

Specification 30: Same form as Specification 2, but alleging
check drawn on same bank, dated 3 February 1944, payable
to order of Cash, made and uttered to Joseph A. Lowy,
Los Angeles, California, and fraudulently obtaining
thereby 5. :

Specification 31: Same form as Specification 2, but alleging
check dram on Bank of America, National Trust and Savings
Association, dated 11 March 1944, payable to order of
Cash, made and uttered to Bank of America, Monterey
Branch, and fraudulently obtaining thereby $40.

Specification 32: Same form as Specification 2, but alleging
check drawn on same bank, dated 13 March 1944, payable
to order of Cash, made and utiered to First National
Bank, Reno, Nevada, and fraudulently obtaining thereby
$25.

Specification 33: Same form as Specification 2, but alleging
check drawn on the First National Bank of Columbus, Georgia,
dated 15 March 1944, payable to order of Cash, made and
uttered to the First Security Bank of Utah, Ogden, Utah,
and fraudulently obtaining thereby $20.

Specification 34: Same form as Specification 2, but alleging
check drawn on the First National Bank of Columbus, Georgia,
dated 15 March 1944, payable to order of Cash, made and
uttered to Bill Nelson, Idaho Falls, and fraudulently ob-
taining thereby £20 in merchandiss.

Specification 35: Same form as Specification 2, but alleging
check drawn on the First National Bank of Columbus, Georgis,
dated 17 March 1944, payable to order of Cash, made and
uttered to Bill Nelson, Idaho Falls, Idsho, and fraudulent=
ly obtaining thereby $30 in merchandise,
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Specification 36; Same form as Specification 2, but alleging
check dramn on the First National Bank of Columbus, Georgia,
dated 20 March 1944, payable to order of Cash, made and
uttered to Bill Nelson, Idaho Falls, Idaho, and fraudulent-
ly obtaining thereby 20 in merchandise.

Specification 37: OSame form as Specification 2, but alleging
check drawn on the First National Bank of Columbus, Georgia,
dated 21 March 1944, payable to order of Cash, made and
uttered to Bill Nelson, Idaho Falls, Idaho, and fraudulent~
ly obtaining thereby $20 in merchandise.

Specification 383 Same form as Specification 2, but alleging
check drawn on the First National Bank of Columbus, Georgia,
dated 21 March 1944, payable to order of Cash, made and
uttered to Bill Nelson, Idaho Falls, Idaho, and fraudulent-
1y obtaining thereby $15 in merchandise.

Specification 39: Same form as Specification 2, but alleging
check drawn on the First National Bank of Columbus, Georgia,
dated 23 March 1944, payable to order of Cash, made and
uttered to Pete Westergard and Viggo Westergard, Co-partners
doing business as ®The Club,® Dillon, Montana, and fraudu~

lently obtaining thereby §50.

Specification 40: Same form as Specification 2, but alleging
check drawn on the First National Bank of Columbus, Georgia,
dated 23 March 1944, payable to order of Cash, made and
uttered to Pete Westergard and Viggo Westergard, Co-part-
ners doing business at #The Club,* Dillon, Montana, and
frandulently obtaining thereby £50.

Specification 41l: Same form as Specification 2, but alleging
check dramm on the First National Bank of Columbus, Georgia,
dated 28 March 1944, payable to order of Cash, mads and

- uttered to John A. Gavan, Beaver Bar, Butte, Montana, and
fraudulently obtaining thereby $25.

Specification 42: Same form as Specification 2, but alleging
check drasm on the First National Bank of Columbus, Georgia,
dated 28 March 1944, payable to order of Woodrow H. Syl-
vester, made and uttered to Woodrow H. Sylvester, Naval
Construction Battalion, Camp Parks, California, and fraudu-

lently obtaining thersby §100.

Specification 43: Same form as Specification 2, but alleging
check dram on same bank, dated 4 April 1944, payable to
order of Cash, made and uttered to H. J. Elbert, Plaza
Bar, Three Forks, Montana, and fraudulently obtaining
thereby $100.
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“ Specification 44: Same form as Specification 2, but alleging
check drawn on Same bank, dated 4 April 1944, payable to
order of Cash, made and uttered to H. J. Elbert, Plaza
Bar, Three Forks, Montana, and fraudulently obtaining
thereby §$100. .

Specification 45: Same form as Specification 2, but alleging
check drawm on same bank, dated 4 April 1944, payable to
order of Cash, made and uttered to H. J. Elbert, Plaza
Bar, Three Forks, Montana, and fraudulently obtaining
thereby £25.

Specification 46: Same form as Specification 2, but alleging
check drawn on same bank, dated 4 April 1944, payable to
order of Cash, made and uttered to H. J. Elbert, Flaza
Bar, Three Forks, Montana, and fraudulently obtaining
thereby $25.

Specification 47: In that Second Lieutenant Charles D. Gambs,
Company M, 242d Infantry, did, at Three Forks, liontana, on
or about 5 April 1944, with intent to defraud, wrangfully
and unlawfully make and utter to Russell M. Dumbar, Three
Forks, Montana, a certain instrument in words and figures
as follows, to wit:

Huskogee; Oklahoma April 5 1944 Hé.

Pay to the . '
Order of Cash $200,00
Two Hundred Dollars & no cents DOLLARS
Hq Co 3rd Bn 242 Inf Charles D. Gambs
Camp Gruber, Okla, 2nd Lt 242 Inf 0-1321765

and by means thereof did fraudulently obtain from the said
Russell M. Dunbar, the sum of $200.00, lawful money of the
United States, he, the said Second Lieutenant Charles D.
Gambs then well knowing that he did not have and not intend-
ing that he should have any funds for the payment of such
instrument.

Specification 48: In that Second Lieutenant Charles D. Gambs,
Company M, 242d Infantry, did, at Reno, Nevada, on or about
13 March 1944, with intent to defraud, wrongfully and un-
lawfully represent to Jack W. Duelks, Reno, Nevada, that
he, the said Second Ideutenant Charles D. Gambs was the
omer of a certain 1940 Ford Canvertible Coupe, motor #18-
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5770517, 1944 Georgia License No., £-28389, and that he had
the right to sell the same, and did then and thers purport
to sell such automobile to said Jack W. Duelks for the sum
of $650.00, and did then and there deliver such automobile

to the said Jack W. Duelks, and by means thereof did on or
about 13 March, 1944, obtain the sum of $100.00, lawful
money of the United States and did on or about 14 March

1944 obtain the sum of $75.00 lawful monsy of the United States,
from the said Jack W. Duselks, as part payment of the purchase
price of such automobile, which such representations were
false as he, the said Second lLieutenant Charles W. Gambs then
well lmew, in that the said automobile was the property of
Second Lieutenant Thomas J. Gwin, Company M, 2424 Infantry,
and he, the said Second Lieutenant Charles D. Gambs had no
authority to transfer or sell the same.

Specification 49: In that Second Lieutenant Charles D. Gambs,

- Company M, 242d Infantry, did, on or about 22 March 1944,
at Dillon, County of Beaverhead, Montana, enter into a
bigamous marriags with one Gwendlyon Barnson, Idsho Falls,
Idaho, he, the said Second Lieutenant Charles D, Gambs,
being then and there married to Elfreda Karoline Ziems
Gambs, Mapleton, Iowa, who was then and there living and
which marriage was then and there in full force and effect,
undissclved by decree of divorce or otherwise,

The accused pleaded not guilty to, and was found guilty of all Charges and
Specifications. He was sentenced to be dismissed the service, to for-
feit all pay and allowances due or to become due, and to be confined at
hard lsbor, at such place as the reviewing authority might direct, for
twenty years, The reviewing authority disapproved the finding of guilty
of Specification 31 of Charge III, approved the Sentence but reduced the
period of confinement to ten years, and forwarded the record of trial

for action under Article of War 48.

3. The evidence for the prosscution shows that the accused and
Second Lieutenant Thomas J. Gwin were members of the same company at
Camp Gruber, Oklahoma, from the last week of August to about the
‘'mlddle of Oc¢tober, 1943. They became ®"fairly close friends,® and, when
they were subsequently temporarily assigned to Fort Benning, Georgias,
for further instruction in their respective specialties, they continued
to see one another occasionally. Twice, upon expressing a desire to
visit Columbus, Georgia, some ten miles away, the accused had been
granted permission to borrow Lieutenant Gwin's automobile. In both
instances it had been used overnight and retwrmed the following day in
good condition (Pros. Ex. 4).
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Lieutenant Gwin on 8 January 1944 traded the car for a green 1940
Ford convertible coupe with ®white sidewall tires.® In this newly
acquired vehicle he, upon the completion of his course, travelled the
3,000 miles to Camp Gruber, arriving there on 23 January 1944. Not
long after the accused also returned from Fort Benning, and the two
men immediately resumed their friendly relaticnship (Pros. Ex. 4).

The accused on 12 February 1944 requested a loan of the coupe for
a trip to nearby lMuskogee, Oklahoma. Lieutenant Gwinn ®didn't particu-
la.i'ly want to let him have it® but finally consented at noon after being
asked Babout five times.® It was agreed that the car would be ®back
at two o'clock the following day, which was Sunday® (Pros. Exs. 4, 105-
106).

Later that same Saturday afternoon the accused obtained a *VOCO®
granting him leave until Monday morning, 14 February 1944 (¥ros. Ex.
1). He immediately left Camp Gruber and drove not to Muskogee as he
had represented he would but to Tulsa, Oklahcma. . There he proceeded
to get drunk (Pros. Ex, 105, 106). When Monday morning arrived, he failed
to report back to Camp Gruber. His Commanding Officer, First Lieutenant
Jack W. Gollust, was initially not unduly disturbed because a snowstorm
over the week-end suggested a possible reason for a delay., When, however,
the accused was found not to have been either within the company area
or at Iivision Headquarters at any time during the day, Lieutenant Gollust
concluded ®#that he was absent without leave and made an entry to that
effect in the Headquarters Company morning report* (Pros. Exs 1, 2, 3).
Not until 26 April 1944, some two and one half weeks after he had been
apprehended in Livingstcn, Montana, was the accused again present for
duty (R. 27, 57; Pros. Ex. 2).

During this pericd of absence withcut leave he travelled exten-
sively in Gwin's car and by train through the southwest, west, and
northwest and ®was drunk a good share of the time" (Pros. Exs. 105,
106). To finance his long itinerary he executed and uttered a series
of worthless checks against the First National Bank and Trust Company
of Muskoges, Oklahoma, and the First National Bank of Columbus, Georgia.
He had made a deposit in the first institution on 3 February 1944 but
none thereafter (R. 45; Pros. Exs. 19, 21). On that date he personally
called for and recelived a statement showing the exact status of his
account (R. 44-45; Pros. Ex. 20). His net balance was then $122.26.

As of 11 February it had dropped to $1.76 (Pros. Ex. 19). By 2%
February 1944 even this sum was consumed by various charges, and the
account was closed (R. 46~47; Pros, Ex. 19). The accused had never
had an account with the First National Bank of Columbus, Georgia
(PrOS. D(o 80)- , E

-10 -
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The checks which were drawm by him against the First National Bank
and Irust Company of Muskogee, Cklahoma, were as follows:

Cashing Parties

Mayo Hotel, Tulsa, Okla.
Mayo Hotel, Tulsa, Okla.
Adams Hotel, Tulsa, Okla.
Clarke's, Tulsa, Okla.
Nat'l Bank of Tulsa,
Tulsa, Okla.
Republic Nat'l Bank,
Dallas, Tex.
Republic Nat'l Bank,
DaJ-las, Texi ’
Mrs. Alfred Andersen,
Dallas, Texas
Ring and Brewer, Dallas, Tex.
H. E. Collins, Dallas, Tex.
Miss Ruth McClintock,
Dallas, Texas
Glenn Bartoo, Anthony, N.Mex.
Dana Bros., Tempe, Ariz.
B. P. Hale, Los Angeles, Cal.
Bank of America,
Monterey Park, Cal.
Burnrose Enterprises, Inc.,
Hollywood, California
Burnrose Enterprises, Inc.,
Hollywood, California
Burnrose Enterprises, Inc.,
Hollywood, California
Burnrose Enterprises, Inc.,
Hollywood, California
Hollywood State Bank,
Hollywood, Califormia
Southern Calif. Enterprises,
Inc., Hollywood, Cal.
Bank of America, Hollywood,
California
Bank of America, Hollywood,
California
Security=-First Nat'l Benk,
Los Angeles, Cal.
Security-First Nat'l Bank,
Los Angel@s, cal.
Security~First Nat'l Bank,
Los Angeles, Cal.

Date

13 PFeb.
13 Feb.
14 Feb.
15 Feb.

15 Feb.

'17 Feb,

18 Feb.
19 Feb.
19 Feb.
21 Feb.
21 Feb.
22 Febo
23 Feb.
23 Feb.
23 Feb.
23 Feb,
29 Feb.
29 Feb,

2 Mar,

25 Feb,

' 25 Feb.

28 Feb.
29 Feb.
1 Mar.
1 Mar.

2 Mar.

1944,
1944
1944
1944

1944

04t
1944

1944
1944
1944
1944
1944
1944
1944,
1944
1944
1944
1944
1944
1944
1944
1944
1944
1944
1944

1944

10.00 (Pros.

Amount

$25.00 (R049‘50; Pros.itx. 22) .

18.00 (R.50—51; PrOS.Eku'EB).
15.00 (R052-53; Pros.m.%).
15.00 (R053‘54; Pros.EbC.QS).
20,00 (R|55‘565 PrOS.m.26)o
20.00 (PI'OS.EX. 27, 28, 29)0
25.00 (Pros.Ex. 27, 30, 31).
33).

34, 35, 36).
37, 38).

39, 40).
41, 42, 43). -
45). :
47)e
48, 49).

51, 52).
51, 53).
51, 54).
51, 55).
57).

59, 60).
62, 63)0
65).
67).
69).

68, 70).

Ex.
Ex.
Ex,

10.00 (Pros.
20.70 (Pros.
10.00 (Pros.

32,

Ex.
Ex.
Ex.
Ex.

5.00 (Pros.
10.00 (Pros.
20,00 (Pros.
20.00 (Pros. Ex.
20.00 (Pros. Ex.
40,00 (Pros. Ex.
40.00 (Pros. 50,
50,

56,

25,00 (Pros.
20.00 (Pros.
10.C0 (Pros. 58,
20.00 (Pros.
25.00 (Pros.
25.00 (Pros.
25,00 (f’ros.

25.00 (Pros.
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Cashing Parties

Bank of America,
Camp Roberts, Cal.
Bank of America,
Camp Roberts, Cal.
Joseph A. Lowy,
Los Angeles, Cal.
First Nat'l Bank, Reno, Nev,

H. J. Elbert,
Montana

H. J. Elbert,
Hontana

H. J. Elbert,

Montana
H. J. Elbert,
Montana

Three Forks,
Three Forks,
Three Forks,
Three Forks,

Date

8 Mar.
9 Mar,

3 Feb,
13 Mar.

4 Apr.’

4 Apr.
4 Apr.
4 Apr.

1944

1944

1944
1944

1944
1944
1944
1944

Amount

$40.00 (Pros.
50.00 (Pros.

5,00 (Pros.
25.00 (Pros,

100,00 (Pros.
100.00 (Pros.
25.00 (Pros.
25.00 (Pros.

Ex.
Ex,

71, 72).
73).

?5)0
79).

9).
100).

T4,

98,
98,
98,
98, 102).

101).

The following instruments were drawn by the accused against the First
"National Bank of Columbus,. Georgias

Cashing Parties Date

First Security Bank of Utah,

Ogden, Utah 15 Mar. 1944
Binl Nelson, Idaho Falls, Ida.15 Mar. 1944

b " . ® 17 Mar. 1944

" " n . 8 20 Mar. 1944

] 1] L] L = 21 Mar. 1944

[ ] L] o ] 8 2] Mar. 1943‘*
Pete Westergard & Viggo

Westergard,

Dillon, Montana 23 Mar. 1944
Pete Westergard & Viggo

Westergard, ,
. Ddlion, Montana 23 Mar, 1944
John A. Gavan

Butte, Montana 28 Mar. 1944
Woodrow H. Sylvester,

Butte, Montana 28 Mar, 1944

Amount

$20,00 (Pros.
20.00 (Pros,
30003 (Prcs.
20,00 (Pros.
20.00 (Pros.
15.00 (Pros.

00 (Pros.

50.00 (Pros.
25.00 (Pros.
100.00 (Pros.

k.
k.
Ex.
Ex.
Ex.
k‘

g1,
83,
83’
83,
83,
83,

84).
85).
86).
87).
88).

89’ 90, 91) A4

89, 983 92)0
93, 94, 95).
96, 97).

Good and valuable consideration in the form of cash or merchandise

was paid for these checks at their full face value.

All the checks were

returned because of insufficient funds or because of the non-existence of

the drawee account,

sums which he received.

No reimbursement has been made by the accused for the
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The accused left Tulsa, Oklahoma, on 15 or 16 February 1944 (Pros.
Exs, 27, 28, 29, 105, 106). His trail thenceforward can be traced by
noting the dates of the checks listed above and the addresses of his vic=-
tims. The route leads to Dallas, Texas; Anthony, New Mexico; Temps,
Arizona; Los Angeles, Hollywood, lonterey Park, and Camp Roberts, Cali-
fornia; Reno, Nevadaj Ogden, Utah; Idaho Falls, Idaho; and Dillon, Butte,
and Three Forks, Montana. All of the journey from Tulsa to the first
eight named places was made in Lieutenant Gwin's coupe (Pros. Exs. 105,
106). In Reno the accused dscided to sell the car. He arrived in that
town on 13 March 1944, accompanied by Seaman Second Class Laura Marguerite
Albertus whom he had met in Hollywood. They had previously made other
trips together to Camp Roberts, Paso Robles, and Monterey, California, and
she was under the impressiocn that the purpose of the present one was their
marriage (Pros. ix. 12).

About 3:00 otclock that afternoon they drove into the garage of Mr.
Jack W. Duelks, an automobile dealer, and asked him to buy the coupe (R.
28). _After some bargaining, a price of §650.00 was agreed upon (R. 29;
Pros. Exs. 105, 106). The accused of course did not have a certificate
of title or any other evidence of ownership, but he represented that he
had purchased the car from Lieutenant Gwin and had taken steps to record
the transfer in Georgia (R. 29; Pros. Ex. 12). Relying upon the truth
of these remarks, Mr. Duelks offered to pay $100 immediately and the balance
upon receipt of confirmation from the Georgia Motor Vehicle Department.
This arrangement having been declared by the accused to be *all right,* a
check for $100.00 was delivered to him and was promptly cashed by him at
the Toscano Hotel (R. 29-31; Pros. Ex. 5). In return he executed an '
instxé't)zment purporting to be an informal bill of sale (R. 31-32; Pros.

m.

A night letter inquiring as to the ownership of the coupe was dis-
patched to the Georgia Motor Vehicle Department (R. 32). The reply came
by wire the following day, 14 March 1944 (R. 29, 32; Pros. Ex. 12). Upon
learning that title was in Lieutenant Gwin, Mr. Duelks went to see the
accused at the dining room of the Toscano Hotel {R. 32). When confronted
with the telegram from the Georgia lotor Vehicle Department, the accused
characterized the information furnished as a #lot of thooey'®, insisted
that the car was his, and even offered to pay for a telsphone call to
Lisutenant Gwin to prove the fact (R. 32-33). Mr. Duelks has summarized
the conversation which then ensued as follows:

®He said 'There must be something wrong there, because
the car belongs to me, and if you don't believe that, I will
pay for a telephone call to Gwin at Camp Gruber! and I said,
'T don't believe that is necessary.! He said *'The papers
for that automobile are ih my footlocker, and as soon as I
get back I will send them to you.! He sald, 'If there is a ques=
tion to the title, and Gwin is on maneuvers, I will get in a
. Jeep and go out and get it stralghtened out.! I said, 'If you

-13 -



(170)

are going to be AWOL, I will give you the monsy to get

back to camp' so I went over to the railroad station with

him and he told me the fare was §38.00. I questioned him
about that and he said 'Well, I am on furlough and I get

a reduced rate'. I said, 'Well, there's your wife, you will
have to send her back!. I sald 'You are going to have to have
more than that,! so I said, 'I will give you an additional
$75.00 so you can eat and won't be embarrassed by not having
any money's He said 'I am going right back there, and I will
“send the papers to you.' So I gave him an additional £75.00.¢
(Ro 33). .

The check for this sum was also cashed at the Toscano Hotel (R. 33;
Pros. Ex. 11). The eccused was also given a note for the balance of
$471.27 (Pros. Ex. 7). =It was an odd amount because he had agreed to
pay for the telegram* (R. 35). He, on his part, signed two powers of
attorney and a formal bill of sale (R. 34; Pros. Exs. 8, 9, 10). All
three of these instruments were also executed by Seaman Second Class

Albertus as #Mrs. C. D. Gambs.® $She affixed her signature at the re-
 quest of the accused and upon his assurance that ®it was all right since
we were going to be married that afternoon® (R. 34; Pros. Ex. 12). This
promise was apparently not kept. It could not lawfully have been per-
formed because the accused was then, and had been since 14 April 1941,
married to Elfreda Karoline Ziems Gambs of Mapleton, Iowa (Pros. Exs.
13, 14).

After waiting several days for the title papers, Mr. Duelks wrote a
letter and then sent a telegram inquiring about them (R. 36). Having re-
ceived no reply, he wired the accused's Commanding Officer. This time he
obtained a prompt answer, and shortly thereafter the car was seized by
the police (R. 36). No part of the deposit of £175 was ever repaid to
¥r. Duelks. In his opinion the fair cash market value of the coupe was
$650'00 (Ro 36, 37)' > : ‘

From Reno the accused travelled by train first to Ogden, Utah, and then
to Idaho Falls, Idaho (Pros. Ex. 105, 106). He was in this latter towm
sbout a week and spent most of his time with }Miss Gwendlyon Barnson with
whom he became acquainted in ®Gill's Cafe® (Pros. Exs. 15, 105, 106).

On 22 March 1944 they went through a marriage ceremony in Dillon, Montana,
before Justice of the Peace Louls Stahl (Pros. Exs.16, 17, 105, 106).

She knew that he had been married before but acted in good faith, believ-
ing that he was divorced (Pros. Ex. 15). Elfreda Gambs was, however,
still his lawful wife (Pros. Exs. 13, 14, 105, 106). He and Gwendlyon
lived together for only three days. They parted on 26 March 1944 upon
his representation that he *was going to see Lhi§7 brother in Bozeman
[Montana/ and then return to camp at Muskogee, Oklahoma® (Pros. Exs.

15, 105, 106).
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Enroute to Bozeman he stopped off at Three Forks, Montana, on 5

April 1944 (Pros. Exs. 105, 106). After getting drunk and becoming
involved in a poker game, he passed several checks as already noted in

the 1list of defrauded parties above. At the Plaza Bar he met Mr. Russell
McGinnis Dunbar, a railroad man. While playing the punch beard, the ac-
cused remarked that ®he was just back from overseas, and had saved $3000,00
which he thought he might as well spend while he had the chance® (Pros.

Bx. 103). In the course of the evening he asked Mr. Dumbar to cash a
check in the sum of $200 for him. The name of the bank on the instrument
had been lined through, and the words ®Muskogee, Okla.® had been written
above. Mr, Dunbar either did not notice or did not attach any significance
to the omission of the nams of any drawee institution, for he accepted the
instrument at face value and paid $200.00 for it. Subsequently, upon
learning that a frisd of his had had another ons of the accused's checks
returned for insufficient funds, Mr. Dunbar did not bother to deposit

his (Pros. Ex. 103).

The accused was apprehended at the bar of the Park Hotel in Iiving-
ston, Montana, on 7 April 1944, by i¥r. Edward W. Mayer, a Special Agent
of the FBI, and two deputy sheriffs (R. 57). After being warned of his
right to remain silent and to retain counsel, the accused freely made and
signed a voluntary statement setting forth all of his peregrinations and
a.dm:;.tting all of the offenses outlined above (R. 57-59; Pros. Exs. 105,
106). -

4. After being fully advised of his rights as a witness, the accused
elected to remain silent. No evidence was adduced on his behalf,

5. The Specification of Charge I alleges that the accused ®did, with-
out proper leave absent himself from his organization at Camp Gruber,
Oklahoma, from about 14 February 1944 to about 26 April 1944%. This of-
fense was laid under Article of War €1,

The ®*VOCO® under which the accused left Camp Gruber expired on the
morning of 14 February 1944. For seventy-two days thereafter he was
absent from his organization, He did not return of his’own free will
but only after he had been apprehended by civilian authorities. Beyond
a reasonable doubt he is guilty of the Specification of Charge I.

6. The Specification of Charge II alleges that the accused did,
"on or about 12 February 1944, feloniously embezzle, by fraudulently
converting to his om use, one 1940 Ford Convertible Coupe automobile . ..
of the value of about {650.00, the property of Second Lieutenant Thomas
J. Gwin..., entrusted to him, the said /accused/, by the said Second
Lieutenant Thomas J. Gwin.® This was set forth as a violation of Article
of War 93. Specification 1 of Charge III alleges that the accused ®did,
on or about 17 February 1944, in violation of Section 408, Title 18,
U.S. Code, unlawfully and wrongfully transport in interstate cammerce
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between Camp Gruber, Oklahoma, and Reno, Nevada, a stolen vehicle to

wit: 1940 Ford Convertible Coupe ....,_the property of Second lieuten=-
ant Thomas J. Gwin ...., he, the said Laécusegf:ell knowing the said
wvehicle to have been stolen.,® Specification 48 of Charge III alleges that
the accused did on or about 13 March 1944, ®with intent to defraud,
wrongfully and unlawfully® make certain representations to Jack W. Duelks,
#did then and there purport to sell® and did deliver the said coupe to
him, and *by means thereof* did on that day ®obtain the sum of $100.00...
and did on or about 14 March 1944 obtain the sum of $75.00* from him,

#3s part paymsnt of the purchase price of such automobile, which such
representations were false as he, the said faccused/ then well knew, in
that the said automobile wag the property of Second Lieutenant Thomas J.
Gwin....and, he, the said /accused/ had no authority to transfer or sell
the same.® These last two acts were stated to be in contravention of
Article of War 96.

The coupe came into the hands of the accused lawfully. In loaning

it to him for the weekend of 12 to 13 February 1944 Lieutenant Gwin relied
upon their friendship of long duratlon and upon their past dealings. The
ralationship between them was clearly oune of complete confidenca. By
falling to return the car and by using it as a means of transportation

for an extended tour through the Southwest and West, the accused committed
a fraudulent conversion and breach of trust constituting embezzlement.,

His fraudulent intent is conclusively shown by his subsequent sale to.
Mr., Duelks.

7 /
Section 408, Title 18, of the United States Code reads in part as
follows:

T¥hoever shall transport or cause to be transported in
interstate or foreign commerce a motoer vehicle, knowing the
same to have been stolen, shall be punished by a fine of not
more than $5000, or by imprisomment of not more than five
years, or both.*

"In construing this provision, District Judge Miller said in United
States v. Adcock, 49 F. Supp. 351 (D.C. W.D. Ky. 1943) that:

®] am of the opinion that the word 'stolent! is used in
the statute not in the technical sense of what constitutes
larceny, but in its well known and accepted meaning of taking
the personal property of another for one's own use without
right or law, and that such a taking can exist whenever the intent
to do so comes into existence and is deliberately carried out

regardless of how the party so taking the car may have originally
come into possession of it.® '
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Crabb v. Zerbst, 99 F. (2d) 562 (C.C.A., 5th, 1938) and United States
v. Handler, 142 F. (2d) 351 (C.C.A., 2nd, 1944) are to the same effect.
The accused, being himself the embezzler, knew of course that the coupe
was ®stolen.® Since he used it in interstate commerce to travel from
Oklahoma to Texas, New Mexico, Arizona, California, and Nevada, he
obviously violated Seztion 408 quoted abovs,

Throughout the transaction with Mr. Duelks his conduct was calculated
to mislead and cheat. He well knew that he was not the owner, that he had
no right to sell, and that he had no title to transfer. His representations
and acts to the contrary were obviously false and frawdulent and with intent
to deceive. His acceptance of the two checks aggregating §$175.00 furnishes
conclusive svidence of his perniclous motives. Specification 48 of Charge
III as well as Specification 1 of that Charge and the Specification of
Charge II have been proved beyond a reascnable doubt.

7. Specifications 2 to 30, 32, and 43 to 46 allege that the accused
on various dates betwesen 13 February and 4 April 1944 did, *with intent
to defraud, wropgfully and unlawfully make and utter? to certain parties
some thirty-four different checks ranging in amount from ¢5.C0 to $100.0C,
and ®by means thereof did fraudulently obtain from the sald® parties the
face value of the said checks in cash or merchandise, or both, he #then
well knowing that he did not have and not intending that he should have any
funds in the First Nationel Bank and Trust Company of Muskogee, Oklahcma,
for the payment of such¥ checks. Specifications 33 to 42 allege that the
accused on various dates between 15 March and 28 March 1944 committed the
same offense against several other parties with respsct to ten more checks
ranging in amount from §$15,00 to $100.0C0, he ®then well knowing that he
did not have and not intencing that he should have any account in the
First National Bank of Columbus, Georgia, for the payment of such® checks.
These acts were all laid under Article of War 96.

The accused obtained a statement from the First National Bank and

Trust Company of Muskogee, Oklahoma, on 3 February. From that moment

he was on express notice of the exact condition of his account. Within
the next eight days he wrote a number of checks reducing his net balance
to $1.76. With his account at this low ebb he began to make and utter
a stream of bad checks. The very first was in the sum of $25.00 and on’
its face was greatly in excess of the $1.76 standing to his credit.  Since
he had accurate knowledge of his balance, the only construction which

can reasonably be placed upon his drawing checks against the First Nation-
al Bank and Trust Company of Muskogee, Oklahoma, is that he intended to
defraud. The seme is even more true of the instruments dreaym against

the First National Bank of Columbus, Georgia. Having never had any account
with that institution, he could not have honestly expected them to be
honored, His motive was patently to cheat and ‘o defraud the men and
women who trustingly gave him cash and merchandise for his worthless ‘
paper. Specifications 2 to 30, and 32 to 46 have been sustained beyond
 a reasonable doubt. ’
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8. Specification 47 of Charge III alleges that the accused did,
won or about 5 April 1944, with intent to defraud, wrongfully make and
utter to Russell M, Dunbar ... a certain instrument ... and by means there-
of did fraudulently obtain from the said Russlll XK. Dunbar, the sum of
$200.00 ..., he, the said /accused/ then well knowing that he did not
have and nct intending that he should have any funds for the payment of
such instrument.® This was set forth as a violation of Article of War 96.

The purpose and the result of the transaction between the accused
and Dunbar were identical with those associlated with the forty-four
worthless checks forming the gravamen of Specifications 2 to 30 and
32 t0 46. The sole distinctions are that in this case the name of the
drawee bank was inadvertently cmitted from the face of the imstrument
and that Dunbar, upon learning that no funds were available, made no
presentation for payment. Neither circumstance diminishes the gravity
of the offense. The accused, knowing that the instrument was worth-
less, deceitfully and fraudulently obtained §200 in cash for it upon
the false pretense that it was a bona fide check redeemable at face
value. That Dunbar did not present the instrument for payment is

- . immaterial, for a defrauded party will not be required to perform a

futile act to protect his rights. Specification 47 is supported
beyond a reasonable doubt by the record.

9. Specification 49 of Charge III alleges that the accused did,
on or about 22 March 1944,""enter into a bigamous marriage with one
Cwendlyon Barnson ..., he the said [;bcused being then and there
married to Elfreda Karcline Ziems Gambs, ... Who was then and there
living and which marriage was then and there in full force and effect,
undissolved by decree of divorce or otherwise.® This offense was also
charged in contravention of Article of War 96.

The prior marriage of the accused to Elfreda Karoline Ziems Gambs
on 14 April 1941, the uninterrupted continuance of their marital union
to and after 22 March 1944, and the marrlage ceremony on the last date
by which the accused attempted to take unto himself a second wife,
while still legally bound to his first, have all beern proved by competent
evidence. Bigamy has been conclusively established.

10. The accused 1s married and about 29 years old. The records
of the War Department show that he was graduated from high school;
that between April of 1937 and September of 1940 he was successively
employed as a ¥packer® in the forest service, a trail foreman, a shop
foreman, a grout machine operator, a sales and service man for a
cattle ranch, and a sales and service man for a hardware, auto supplies,
and radio store; that he had enlisted service from 19 September 1940
to 4 July 1943; thai he was conmissioned a second lieutensnt on 5 July
1943; and that since the last date he has been on active duty as an
officer.
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11l. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed during
the trial. In the opinion of the Board of Review the record of trial
is legally sufficient to support the findings and the sentence as ap-
proved by the reviewing authority and to warrant confirmation thereof.
Diamissal is authorized upon conviction of a viclation of Articles of
War 61, 93, or 96. .

%@ g W Judge Advocate,

s \«(Q/‘f/i/f WJ/W”\/ _, Judge Advocate.

" \ﬁdﬁﬂ/ﬁfw , Judge Advocate.,
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SPJGIN
Cil 264556

1st Ind. , ;-

War Department, J.A.G.0., 28 0CT1944_ o, the Secretary of War.

1. Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the
case of Second lLieutenant Charles D. Gambs (0-1321765), Infantry.

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings and
sentence as approved by the reviewing authority and to warrant con-
fimation thereof. I recommend that the sentence as approved by the
reviewing authority be confirmed but that the forfeiturss imposed
be remitted, that the sentence as thus modified be ordered executed
and that the Federal Reformatory, El Reno, Oklahoma, be deslcnated
as the place of confinement. i

3. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
ixecutive action designed to carry into effect the fore~01nv recom-
mendation, should such action meet with approval.

Myron C. Cramer, -
Major General,
The Judge Advocate General.

3 Incls.
Incl 1 - Record of trial.
Incl 2 - Dft. of 1ltr. for
sig. Sec. of VWar.
Incl 3 ~ Form of Executive
action.

(Sentence as approved by reviewing authority cenfirmed tut
forfeitures remitted. G.C.M.0. 633, 24 Nov 1944)
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UNITED STATES ) 1ST HEADQUARTYRS AND HEADQUARTERS TETACHMENT
: . ; SPECIAL TROOPS, ARMY GROUND FORCES
Ve
, ) Trial by G.C.M., convened at
Private PETER CICCHETTI ) Fort Ord, Ca]lfornla, 15
(12093L494), Headquarters ) Septenber 1944y, Dishonor-
Company, 18th Armored ) able discharge and confine-
Group. 3 ment for ten 1glO) years.

Ei suplmary arracks.

HOLDING by the BOARD CF REVIEW
LYCN, HEPBURN and MOYSE, Judge Advocates.

l. The record of trlal in the case of thc soldier naned above has been
examined by the Board of Review.

2. The accused was tried upon the following Charges and Specifications:
CHARGE I: Violation of the 6lst Article of War.

Specificationt 1In that Private Peter Cicchetti, Headquarters Come
pany, 18th Armored Group, did, without proper leave, absent
himself from his station at Fort (rd, California from about 31
January 19hli, to about 23 February 19Lk.

‘CHARGE II: Violation of the 58th Article of War.

Spec:.flcatlon. In that Private Peter Cicchetti, Headquarters Com-
pany, 18th Armored Grouwp, did, while enroute from Los Angeles,
California, to Fort Ord, California, on or about 29 February
194l, desert the service of the United States and did remain

_ absent in desertion until he was apprehended at Los Angeles,
California, on or abou‘b 1 August 19L4.

. He pleaded not guilty to and was found gtulty of all _Cha.rges and Specifica-
tions. Evidence of onemevious conviction for absence without leave in viola-
tion of Article of War 61 was introduced. He was sentenced to dishonorable
discharge, total forfeitures and confinement at hard labor for twelve years.
The reviewing authority aporoved the sentence but reduced the period of con-
flnement to ten years and designated the United States Disciplinary Barracks,
Fort Leavermorth, Kansas, as the place of confinement and forwarded the
record of trial for action under Article of War 503.
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3. The record of trial is legally sufficient to support the finding
of guilty of absence without leave from 31 January 194l to 23 February
194l;, as charged in the Specification of Charge I. Original unauthorized
absence, as shown by proper entry in the korning Report of accused!s or-
ganization, the 726th Amphibious Tractor Battalion, Fort Ord, California
(Ex. 1), was fully corroborated by accused's confession, which, it was
stipulated, he made on 2 August 194L (R. 6; Ex. L). The Bosrd of Review,
however, is of the opinion that this confession, standing alone, is legally
insufficiemt to support the finding of guilty of desertion, cn or about 29
Febrvary 194k, as charged in the Specification of Charge II. Without this
confession, the record of trial is devoid of -any proof whatsocever to es~
tablish or suggest accused's desertion while en route from Los Angeles to
_Fort Ord on or about 29 February 194} or any absence without leave at any
time after 23 February 19Lk. An extract copy of the Norning Report of the
‘Ninth Service Command Military Police Station at Los Angeles, California,
shows that accused was placed in confinement on that day, and was released
with guard on 28 February 194L. Dxcept for the confession the record is
. completely silent concerning the activities of the accused from the latter .
date until 1 August 194);, when the Morning Report of Ninth Service Command
Uilitary Police Station Detachment, Los Angeles, California, shows that
accused was placed in confinement on that date. Another entry on the Morn-
ing Report of that organizaticn shows that accused was released with guard
on 10 August 19L4. Other than the confession these entries on the Morning
Report constitute the sole offerings by the prosecution, which introduced nc
vwitnesses. It is apparent, therefore, that there is no evidence whantsoever,
corroborative of the ccnfession, which even touches the corpus delicti,
namely, an absence without leave on or about 29 February 1944 This cou-
fession, without any such evidence, does not constitute sufficient legal
proof to establish desertion, as charged (CM 1L37LL, CI 145555, sec. L16 (7a
Dige Op. JAG 1912-L0; Cli 202213, sec. 395 (11),(idem); Cy ETo 1042, Collette;

3

.

L. For the reasons stated, the Board of Review holds the record of trial
legally insufficient to support the findings of guilty of Charge II and its
Specification; and legally sufficient to support the findings of guilty of
Charge I and its Specification and the sentence.

' .k;? .
‘ ' ZM‘) (1 3"*—1 »Judge Advocate.

C
i i ;AWW sJdudge Advocate.
%/MM WJ/‘?}/ sJudge Advocate.
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1st Ind.
- 0CT 1
War Department, Je.A.G.0., 4 44 - To the Comnanding General,
1st Headquarters and Headquarters Detachment, Spec1al Troops, Army Ground
Forces, Fort Ord, California.

l. In the case of Private Peter Cicchetti (1209349L), Headquarters
Company, 18th Armored Group, attention is invited to the foregoing hold-
ing of the Board of Review that the record of trisl is legally insufficient
to support the findings of guilty of Charge II and its Sgec1fication,
legally sufficient to support the findings of guilty of “harge I and its
Specification and the sentence, which holding is hereby approved. Upcn

'dlsapproval of the findings of guilty of Charge II and its Specification
you will have the authority to order the execution of the sentences.

. 2. Althbugh the sentence is legal in view of the disapproval of the
Specification and Charge involving desertion, it is suggested that some
appropriate reduction be made in the period of confinement.

3+ ilhen copies of the published order in this case are forwarded to
this office they should be accompanied by the foregolng holding and this
indorsement. For convenience of reference and to facilitate attaching
copies of the published order tc the record in this case, please place the
gli: number of the record in brackets at the end of the published order, as
ollowss

¥yron C. Cramer,
Major General,
Ihe Judge Advocate General.

1 Incl.
Rec. of trial.
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15 DEC 1944

UNITED STATES 1/TH ARMORED DIVISIOW

)
Ve ; Irial by G.C.M., convened at
) Camp Campbell, Kentucky, 11
Second Lieutenant BILLIE )
E. LONG (0-1177890), Field )
Artillery. )

September 1944. Dismissal.

. OPINION of the BOARD OF REVIEW
TAPPY, MELNIKER and GAMBRELL, Judge Advocates

.

1. The Board of Review has examined the record of trial in the
case of the officer named ebove and submits this, its opinion, to The
Judge Advcocate General,

2., The accused was tried upon the following Charges and Specifi-
cations: )

CHARGE I: Violation of the 6lst Article of War.

Specification 1: In that Second Lieutenant BILLIE E. LONG,
Attached Unassigned l4th Detachment Special Troops Second
Army, did, without proper leave absent himself from his
duties and organization at Camp Campbell, Kentucky, from
about 3 July 1944 to sbout 5 July 1944.

Specification 2: In that Second Lieutenant BILLIE E. LONG,
* * %, did, without proper leave absent himself from his
duties and organization at Camp Campbell, Kentucky, from
.ebout 29 July 1944 to about 1 August 1944,

Specification 3: In that Second Lieutenant BILLIE E. LONG,
* % %, did, without proper leave absent himself from his
duties and organization at Camp Campbell, Kentuecky, from
about 8 August 1944 to about 16 August 1944.
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CHARGE II:s Violation of the 95th Article of War.

Specification: In that Second Lieutenant BILLIE E, LONG,

. % % %, being indebted to the Planters Bank and Trust
Company of Hopkinsville, Kentucky, in the sum of §75:00
which amount became due and payable on or about 16 July
1944, evidenced by a certain promissory note dated
June 26, 1944, of which he was principal and Second

~  Lieutenant RCEERT B, RANDALL was co-meker, did at Camp
Campbell, Kentucky, from about 16 July 1944 to about
19 August 1944, dishonorably fail and neglect to pay
said debt.

CHARGE III: Violation of the 96th Article of War.

Specification 13 In that Second Lieutenant BILLIE E. LONG,
* % % having received a lawful order from Colonel GEQRGE
M. PEEK, his Commanding Officer, the said Colonel FEEK,
being in the execution of his office, to settle his
accounts befere he left Camp Campbell, Kentucky, for his
new station, did at Camp Campbell, Kentucky, on ot about
8 August 1944, fail to obey the same

Specification 23 (Finding of guilty disapproved by the review-
ing authority).

Specification 33 (Finding of not guilty).

He pleaded guilty to Charge I and its three Specifications and not guilty
to all other Charges and Specifications. He was found not guilty of Speci-
fication 3 of Charge III and guilty of all other Charges and Specifications.
No evidence of previous convictions was introduced., He was sentenced to
dismissal, total forfeitures and confinement for two years, The reviewing
authority approved only so much of the findings of guilty of the Specifi-
cation of Charge II and Charge II as involves a finding of guilty of the
Specification in violation of Article of Var 96, disapproved the finding of
guilty of Specification 2 of Cherge III, approved only so much of the
sentence as provides for dismissal from the service, and forwarded the
record of trial for action under' the ,8th Article of War,

3, To prove commission of the offenses alleged in Specifications
1, 2 and 3 of Charge I, the prosecution introduced evidence showing that -
accused absented himself without leave on three occasions, viz: (a) from
0730 hours on 3 July 1944 to 1000 hours om 5 July 1944 (R. 7, 8, 13; Pros.
Exe D); (b) from 0730 hours on 29 July 1944 to 1200 hours on 1 August 1944
(R. 7, 8, 13; Pros. Ex, E), and (e) from 1300 hcurs on 8 August 1944 to
0130 hours on 16 August 1944 (R. 13; Pros. Ex. F). o
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To prove commission of the offense alleged in the Specification
of Charge II, the prosecution introduced evidence showing that on
26 June 1944 accused negotiated a loan of $75 for a term of twenty days,
from Planters Bank & Trust Company of Hopkinsville, Kentucky, as evidenced
by accused's promissory note cosigned by Second Lieutenant Robert B. Randall,
Accused received a total of $73.50 from the bank, the minimum interest
charge of $1.50 having been deducted in advance from the funds loaned (R. 9;
Pros. Ex. A). This note was due and payable on Sunday, 16 July 1944. On
Saturday, 15 July 1944, accused telephoned the bank and stated he would pay
it the following Monday but he failed so to do. Later that week he made
another appointment to call at the bank and discharge this obligation but
again he did not do so. Thereafter accused telephoned the bank several
times, each time giving some excuse for his fallure to keep a previous
appointment to pay this note and promising to call at the bank at some
future time so to do., Finally, sometime shortly prior to 2 August 1944,
the bank informed Colonel George M. Peek, accused's superior officer, of
the situation (R. 10, 11). This note had still not besn discharged by ac-
cused at the time of trial (R. 10; Pros. Ex. B). :

To prove commission of the offense alleged in Specification 1 of
Charge III, the prosecution introduced evidence showing that on 2 August
1944, Colonel Peek summoned accused to his office and informed him that
he knew of accused's two recent absences without leave and also stated that
Planters Bank & Trust Company had complained of accused's overdue note and
of his unkept promises to appear at the bank and attend to it. Colonel Peek
knew that accused had received, or was soon to receive, orders transferring
him to an overseas replacement depot and, belleving it possible that ac~-
cused had other outstanding obligations in addition to the note, he then
t0ld accused "that he would settle his financial obligations before he
left the camp" (R. 11, 12)., Under date of 2 August 1944, the same day
Colonel Peek had this conversation with accused, orders were issued assign-
ing accused to Army Ground Forces Replacement Depot No, 1, Fort George G.
Meade, Maryland, end directing him to proceed to his new station so as to
arrive during the daylight hours of 10 August 1944 (R. 12;, Pros. Ex. c).

About 3 p.m, on 9 August 1944, Colonel Peek was informed that
accused had not received clearance on his transfer to the replacement
depot because he could not be located (R. 12), 1In fact accused was absent
without leave from 8 August 1944 to 16 August 1944 (R. 13; Pros. Ex, F),
Colonel Pegk then contacted the mess officer and discovered that accused's
mess bill for July in the amount of $34.56, which was due and payable on
or before 5 August 1944, had not been paid (R. 12, 14; Pros. Ex, G), The
mess officer, First Lieutenant Harvey E. Johnson, testified, when asked
if accused had given any reason why his mess bill had not been paid,
that accused had not received any pay since 1 July 7944, He further
testified that Colonel Peek told him that accused's pay was being withheld .
and that he (Lt. Johnson) would be notified when it was released so that
he could obtain payment of the mess bill directly from the Finance Officer .

(R. 15).
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4. After accused's rights had been explained to him, he elected
to remain silent and the defense introduced no evidence,

5. The evidence fully sustains the court's findings of guilty of
Charge I and Specifications 1, 2 and 3 thereof,

Although, under Charge II and its Specification, the court
found accused guilty of dishonorably failing and neglecting to pay his
indebtedness of $75 to Planters Bank & Trust Company, in violation of
Article of War 95 as charged, the reviewing authority aprroved only so
much of the finding of guilty as involves a violation of Article of Yar
96. To establish the offense of failing and neglecting to pay debts in
violation of Article of var 95, the evidence must disclose dishonorable
conduct involving false representation, fraud, deceit or an evasion of
payment in connection with the debts (CM 235676, Davis, 22 B.R. 201).
The lesser included offense under Apticle of War 96 involves a neglect
cr failure to pay a debt to the discredit of the military service
(Cl 240754, Raguet, 26 B.R. 115). It is well settled, however, that
neglect on the part of en officer to pay his debts promptly is not per
se sufficient grounds for charges against him (Davis case, supra, and
cases there cited). theruwore, if the evidence reveals that during
the time an officer failed to discharge his obligations he was never
possessed of sufficient funds to pay them, charges cannot properly be
maintained against him (CH 237133, Kohlhepp, 23 B.R. 271); nor has an
offense cognizable by the Articles of lar been committed if the officer
used every reasonable means at his disposal to secure funds with which
to pay his debts (Raquet case, supra).

e

Accused's indebtedness of 375 on the 20 day note was payable
on 16 July 1944. On several occasions after the date of maturity and
until 2 August 1944, he contacted the bank and made successive appoint-
ments to pay this note but failed to keep any one of them. The amount
and duration of the loan, i.e. §75 payuble 20 days after 26 June 1944,
indicate that it was one which ¢ould have been satisfied from the pay ac-
cused received the last of June 1944 and one which he probably so intended
to pay. Apparently, however, he took no precautions.to earmark any part
of his June pay for that purpose. Thus, until he received his July pay
he would not again be in a position to discharge this debt from his Army
income. Instead of presenting this financial picture to the bank, ac-
cused was content to make a series of appoiniments to pay this debt, none
of which he kept, when it must have been obvious to him that as each day
of the month passed his ability grew less to meke even a payment on account
from his salary. From this it is apparent that, although accused was
possessed of funds to pay this debi, he failed to use reasonable means to
insure application of such funds in payment of it and he was not averse
to making successive promises promptly to pay it, after it became overdue,
even though he must have known he could not respect any of them until after
receipt of his July pay. It is clear that accused, vell aware of his
indebtedness, hoped to preveni his creditor from taking any drgstic steps

-
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to collect it until he could obtain funds to pey it. He intended by
his specious promises to postpone payment of it rather than completely
evade it. Such conduct, however, tended directly to discredit the
military service. The evidence sustains the findings of guilty as
approved by the reviewing authority.

The evidence adduced under Specificuation 1 of Charge III demon-
strates that on 2 August 1944, accused's superior officer ordered him to
settle a1l his financial obligations "sefore he left the camp", apparently
meaning before accused wag transferred from Camp Campbell to an overseas
replacement depot. Then this order was given, accused owed $75 to the
bank and $34.56 to the Officers' MNess., His transfer was effective on
10 August 1944 and he had not complied with the order by that time, How=-
ever, he had not been paid since 1 July 1944 and there is no evidence that
he possessed any other funds available to discharge these debts. = Indeed,
his negotiation of a bank loan of $75 for 20 days is consistent with and
indicative of a weak cash position. Appareatly because of these facts the
reviewing authority disapproved the court's finding that accused was guilty
of dishonorably failing and neglecting to pay the mess bill which came due
on 5 August 1944 (See p. 3, Staff Judge Advocate's Review of Record). The
evidence is sufficient to raise a very substantial doubt in our minds that
accused had the financial abllity to obey the order and, because of that
doubt, the finding of gullty of Specification 1 of Charge III cannot be
sustained. It thus becomes unnecessary for us to consider whether the
order, relating as it did to a personal indebitedness rather than performance
of a military duty, was a legal order (LCL, 1928, par. 134b and see Ci
196923, Frekes, 3 B.R. 47), or whether, since accused never officially
left the camp, he disobeyed an order to pay his obligations before leaving
it. ‘

6. Accused is 28 years of age. He enlisted in the Regular Army
in May 1935, after completing high school, and remained on active duty
until his transfer to the Regular Army Reserve in August 1939, In
October 1939 he returned to active duty as an enlisted man. He served
a total of over seven years in the Field Artillery before receiving his
commission as a second lieutenant on 18 February 1943, after attending
Officer Candidate School, Field Artillery School, Fort $ill, Oklahoma,

7. The court was legally constituted and had jurisdiction of the
person and the offenses. o errors injuriously affecting the substantial
rights of accused were committed during the trial. In the opinion of the
Board of Neview the record of trial is legally insufficient to support
the findings of guilty of Charge III and Specification 1 thereof, and
legally sufficient to suppor:t all other findings of guilty and the sentence
as approved by the reviewlng authority and to warrant confirmation of the
sentence, Dismissal is authorized upon conviction of a violation of
Article of Var 61 or Article of iar 96.

1%29144411 /2?? &;%?éﬁﬁé;, Judge Advocate,

_~}-Judge Advocate.

- w.f_ééw {E\ éam M}Z ;T\ldD'Q Advocate,
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SPJGH
CM 264593

1st Ind,
War Department, J.A.G.0., DEC 22 1944 To the Secretary of War.

1. Herewith are transmitted for the action of the President the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Billie E. Long (0-1177890), Field Artillery.

2. I concur in the opinion of the Board of Review that the record
of trial is legally insufficient to support the findings of guilty of
Charge III and Specificaticm 1 thereof (failure to obey lawful order of
his commanding officer to settle his accounts before he left camp for
a new station), but legally sufficient to support all other findings of
gullty and the sentence as approved by the reviewing authority and to
warrant confirmation of the sentence. I recommend that the sentence

" as approved by the reviewing authority be confirmed and carried into
_execution, :

3. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into effect the recommendation
hereinabove made, should such action meet with approval.

“W-Tm‘ Q-Q/\%

Myron C. Cramer,
Major General,
- The Judge Advocate General,
3 Incls.
Incl 1 - Record of trial,
Incl 2 - Dft. Ltr. for
aig. S.w.
Incl 3 - Form of action.

(Findings of guilty of Charge III and Specification 1 thereof
disapproved. Sentence as approved by reviewing authority confirmed.
G.C.M.0. 52, 27 Jan 1945)
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UNITED STATES FIRST AIR FORCE

Ve Trial by Ge C. M., convened
at langley Field, Virginia,
Second Lieutenant DONALD 5 September 1944. Dismissal.
0. EVANS (0-821243), Army

of the United States

OPINION of the BOARD OF REVIEW
ANDREWS, FREDERICK and BIERER, Judge Advocates

‘1., The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General, '

2+ The accused was tried upon the following Charge and Specifi-
cation:

CHARGE: Violation of the 95th Article of War

Specification: In that Second Lieutenant Donald O,
Evans, Air Corps, Section "E", 11lth Army Air
Forces Base Unit, was at Richmond, Virginia,
on or about 7 August 1944, in a public place,
to wit, in front of the Greyhound Bus Stationm,’
drunk and disorderly while in uniform.

He pleaded not guilty to and was found guilty of the Specification and
the Charge, No evidence of previous convictions was introduced at the
trial, ‘He was sentenced to be dismissed the service. The reviewing
authority approved the sentence but recommended that the execution of
the sentence be suspended, and forwarded the record of trial for action
under Article of War 48. : :

3. The evidence for the prosecution, briefly summarized, is as
follows: . :

On the evening of 7 August 1944 at about 8 p.m. two military
policemen who were on duty in the City of Richmond, Virginisa, saw the

accused, accompanied by a girl, walking along Broad Street, past the en-
trance to the Greyhound Bus Station (R. 6, 7, 15, 16). Broad Street is

-1-
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the ‘main thoroughfare of the city (R. 9). As he went along, the accused
was talking in a loud voice and stag%ering (R, 7, 16). He was wearing a
complete uniform of an Amy officer (R. 16, 29). :

At about 9 o'clock p.m. the accused again appeared upon the street
in the vieinity of the bus station. He was still accompanied by the girl
and his condition "seemed worse" (R. 7-9). Accordingly, the military
policemen stopped him and asked to see his "AGO card". The accused wille
ingly showed his identification card but the girl protested that the
police had no right to do such a thing, whereupon the accused stated
that hg would "take no orders from any god-damned Pfc" (R. 7, 8, 12,

16, 17). ’

One of the police testified:"that sort of got us" (R. 8, 13), and
both then took the accused aside into the entrance passags of a store
"adjacent to the bus terminal, Here they tried to reason with the ac-
cused who refused, howsver, to listen to them and became abusive, call-
ing them "sons-of-bitches", "god-damned MP's", and "chicken-shit MP's"®,
The girl made efforts to stop him by putting her hand over his mouth
and at one time when the accused threatened to hit one of the policemen
she interposed and caught the accused's arm (R. 8, 17, 37, 41, 44). By
this time the altercation had attracted such a large crowd of men and
women that a civilian policeman attempted to make the people move on
(R, 9, 17, 22, 36, 45), whereupon the military police determined to
call the officer of the day at headquarters. Hs was not in, but the
sergeant of the guard promised to respond (R. 8, '17, 22). i

Meanwhile another. Army officer approached the military police and
asked them to release the accused to him but was told that, having
"ealled the sergeant of the guard and reported the incident, they were
unable to do so (R, 8, 13, 18).

When the sergeant of the guard arrived at the scens, the accused
asserted that he was not the proper person to take him into custody and
ingisted that, if the sergeant wanted to get him to his car, he would
have to drag him. Thersupon the sergeant and another military police-
man tock the accused by the arms and walked toward the car with him
and, after going half-may, the accused "walked willingly". On the
street and before reaching the car, the accused, addressing other
soldiers who were passing, called the police "chicken-shit MP's" and
"sons-of-bitches™ (R, 9, 17, 23, 26, 31, 44).

When they arrived at the car the accused insisted that they would
have to use force to get him into it (R. 9). The sergeant then gave him
a shove, telling him he was taking him to headquarters, whereupon the
accused got into the car., Just before starting off, the accused told

the sergeant he would take his glasses off and knock "the hell™ out of
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him, When he made a pass at the sergeant, the driver of the car came

to the sergeant's assistance and the accused's knee hit the driver in

the stomach, probably by accident (R. 24, 31)., Eventually, however, they
left and the accused was taken to military police headquarters where he
was confined (R. 24, 32, 46).

Private Robert J. Bauman, one of the military policemen,and Private
First Class Joseph J, Malinowski, Jr., the driver of the police car,
testified that the accused was drunk and that they could smell alcohol
<(>1§ his)breath (R. 9, 35), but Malinowski said he was "not too drunk"

o 3500

Private James W, Fitzpatrick, the other military policeman, stated
that the accused "had some alcoholic beverages, You could smell 1t"
a(.nd he)saw him stagger and heard him talk "in a loud tone of voice"

R. 18 [ ] ’

L, J, Saady, civilian police officer, said that the accused was
"very disorderly" (R, 37), was weaving from side to side, and, in his
opinion, was drunk (R, 385 ; but Robert Coleman, a civilian bystander,
thought that, although the accused was under the influence of liquor,
he was not drunk (R. 45).

- First Lieutenant Reginald F, Hawkins, an officer of the Military
Police Detachment in Richmond, Virginia, saw the accused at 11 o'clock
pem, after he had been brought to police he?dquarters, and he was of the
opinion that the accused was "intoxicated" (R. 46),

4e Testimony for the defens'e, briefly summarized, is as follows:

By deposition, Ruby Francis, personnel manager for the Union
News Company, located in the Greyhound Bus Station in Richmond, Virginia,
testified that she saw the accused drinking in the bus station in com-
pany with another lisutenant and two girls., She later saw them leave, and
watchaed through the door of the station as the military police accosted
them. While they had bmen "pretty loud" in the bus station, she had not
heard any profane language used by any of them then or later on the strest.
After the officers and the girls had gone out into the street, she con-
tinued to hear them talking loudly—"not so terribly loud™ but sufficient
80 "you could tell they had been drinking", She remained standing at the
door of the bus station until the police car came and did not hear the
accused nor any of his companions say anything to the military police
during this period of betwsen twenty minutes and a half hour. She saw
the patrol car stop in front of the bus station where she could see
all that happened, and both the accu?ed and his officer companion got
into the car without any resistance (R, 46; Ex. 4). :

Second Iieutenant John D. Roberts, an officer of the accused's or-
ganization and well acquainted with him as the co-pilot of the accused's
crew, was with him, accompanied by two girls, in the Greyhound Bus _
Station in Richmond, Virginia, on the evening of 7 August 1944. After
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eating sandwiches they left the station, and went to a neighboring lunch
room, after which Lieutenant Roberts left and did not see the accusad
until later when his attention was attracted by a group of people stand-
ing on the sidewalk in front of a store entrance next to the staticn.

As he approached he saw the accused with two military policemen standing
in the entrance passageway 'to the store, He asked the police whether:
he could take charge of the accused and take him back to the“Base, but
was told that it was too late. He remained there until two other mili-
tary policemen arrived in a car, and saw the accused walk off with .
them to the automobile. He admitted that he and the accused had been
drinking together earlier in the evening and that the accused was in-
toxicated, but he did not hear the accused use any profane. language,

nor did he see him offer any resistance to the police. He testified
further that he had never known the accused to conduct himself in any
manner other than as a gentleman, that his general reputation was "high",
and that the accused was regarded by the members of his crew as "one

of the finest" pilots (R, 47-51),

Second Lieutenant Harold D. Osmun, tactical officer of the 111lth
Army Air Forces Base Unit, whose duty it is to take care of the records
of the officers and enlisted men of the unit, testified that the records
in his possession show no disciplinary action against the accused and
no delinquency noted since the accused had joined the unit in the early
‘part of July 1944 (R. 51-53). ‘

Second Lieutenant Harry J. Klyapp, bombardier of the accused's crew,
stated that he had never seen the accused drunk and that the accused is
held in highest esteem by all men of the witness' acquaintance (R. 54, 55).

Second Iieutenant Russell B, Newton, who knew the accused at Maxwell
Field, Alabama, as a fellow Aviation Cadet and pilot, testified that
the accused's reputation was very good (R. 55, 56).

Corporal James W. Shipp, a member of the accused's crew since
.17 April 1944, stated that among the members of the crew the accused's
reputation was "among the tops" (R. 57).

By deposition it was shown that Captain Sellew R, Dewitt, Flight
Commander at Gunter Field, Alabama, came to know the accused intimately
at Maxwell Field, Alabama, where they had the same instructor, attended
the same classes and flew in the same airplane. Based upon his associa-
tion with the accused he is.of the opinion that the accused is "defi-
nitely officer material not only in appearance and military bearing,
but in his Qudgment, flying ability and leadership"™. The members of
the accused s crew held him in highest regard as to capability and
leadership, Witness had never seen him drunk or acting other than as
a gentleman (R, 57; Ex. C),

Second Lieutenant Leo A, Feneis, an officer of the accused's or-
ganization, likewise testified by deposition. He had been acquainted
with the accused since 19 January 1944 and they had flown together for
two months, In his opinion the accused's character and general reputa-
tion are good and his reputation as a pilot is very good. Witness had
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gone out socially with the accused and others, and had never seen the '

accused drunk nor conducting himself otherwise than as a gentleman
(R, 57; Ex.."D"). ' -

, Defense counsel, who ‘is Acting Adjutant of the accused's organi-
zation and, in the absence of the commanding officer, custodian of the
records of the officers of the comrand, testified that the commanding
officer was unable to be present and that, in his absence, he had with
him the accused's WDAGO Form 66~2; that said form, under the heading
"Performance Rating" showed an entry "Excellent" for the period from
16 April to 6 July 1944; and that it also showed under the heading
"Military record" that the accused was entitled to wear the "Good conduct®
medal and the "American Defense™ ribbon (R. 58), :

The accused, having been advised of his rights, elected to make an.
unsworn statement as follows:

"e o o What happened on the night of August 7th, I am
vary sorry for. That is putting it mildly. It is the first
time I have gotten into any trouble and I can say without a
doubt in ny mind and regardless of the result of this Court-
Martial that such a thing will never happen again., That is
all I have to say" (R. 58).

5. The Specification alleges that the accused was drunk and dis-
orderly in a public place while in uniform, and is laid under the 95th
Article of War, It is thereforse necessary to determine whether the con-
duct of the accused, under all the circumstances, was unbecoming an of-
ficer and a gentleman within the meaning and purpose of Article of War
954

In citing instances of offenses chargeable under an identical
article (AW, 61, American Articles of War, 1874), Colonel Winthrop
mentions?

"Drunkenness of a gross character committed in the
presence of military inferiors, or characterized by some
peculiarly shameful conduct or disgraceful exhibition of
himself by the accused."; and

- "Engaging in unseemly altercations or brawls with

military persons or civilians, breaches of the peace, or

other disorderly or violent conduct of a disreputable

character in public", (Winthrop's Military Law and Precedents

(2d Ed. Rep.) pp. 717-'7181). : .

The evidence clearly shows, and it is uncontradicted, that the ac-
cused, after previously drinking with another officer and two female
companions, became engaged in a controversy with two military policemen
on the main thoroughfare of the City of Richmond, Virginia, at a point
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immediately adjacent to a bus station. - He was in uniform and there
were clvilian men and women present in the vicinity, of a number

. variously estimated to have been from 30 to 100, from time to time
during the episode out of which the Charge against the accussd arose,

There is no doubt that the accused showed plain evidence of his
drinking. The smell of alcohol was on his breath, he was seen to
weave and stagger as he walked, and the tone of his volce while en-
gaged in the argument with the police was sufficiently loud to be
heard by the civilians who were passing by, some of whom, attracted
by the altercation, crowded around the spot where it was taking place.
But whether the loud and boisterous talking was the result principally
of anger or alcoholic stimulation is in doubt.

It is unfortunate that the good offices of his companion were not
exercised in behalf of the accused before the intervention of the
police, for it is reasonable to assume that if his friend had taken
the accused back to the base after they had left the bus station, the
later events would not have transpired. As it was, however, the police,
noticing the irregular conduct of the accused for a second time, and
deeming his condition worse than when they had first seen him, ap-
proached him with the request that he show his identification card.
This the accused did willingly but thereafter, apparently goaded by
the insistence of his girl companion that the police could not do
such a thing to him, the accused informed the police that he would
"take no orders from any god-damned Pfc." What followed may well
have been as much the result of anger on the part of both the police
and the accused as of the condition of the accused which first oc-

" casioned the controversy; for one of the police testified that this
remark of the accused "sort of got us", and they thereupon took the
accused aside and determined to report the incident to headquarters.
The situation may also have been aggravated in the mind of the ac-
cused when his friend and brother officer approached and was denied
the privilege of taking the accused back to his station at the base.

However, the accused was certainly not justified, whatever his
mortification may have been because of his detention, in using the pro-~
fane and indecent language which he directed against the police, both
at the place where the altercation took place and while walking along
the street toward the police car. That it was heard by others than
those immediately involved is evident from the testimony of two civi-
lian witnesses,

But, except for the unsteadiness of his gait and such of his bois-
terous language as can be atiributed to intoxication, there is no evidence
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of such gross drunkenness on the part of the accused as is contemplated
in the instances above cited. The "drunkenness committed in the presence
of military inferiors or characterized by some peculiarly shameful con—-
duct or disgraceful exhibition of himself" must be "gross drunkenness®,
That the accused was drunk is reasonably certain. One of the military
policemen and the driver of the police car testified that he was drunk,
and the officer in charge -of military police headquarters, as well as
the accused's companion, stated that he was "intoxicated"™. The other
military policeman when asked the question: "Would you say the accused
was drunk?" answered: "He had some alcoholic beverages. You could smell
it" and "He was staggering and talking in a loud tone of voicse".

The civilian policeman said he was drunk, but one of the civilian by-
standers stated that, while he appeared to be under the influence of
liquor, witness could not say he was drunk. The degree of his intoxica-
tion is thus left to conjecture and under the circumstances and in the
light of all the evidence touching the accused's conduct and demeanor
it has not been shown, with that certainty which is required, that he
was grossly drunk at the time in question.:

Nor can it be said that the dispute between the accused and the
military police was of such a grave character as necessarily to fall
within that described as "engaging in unseemly altercations or brawls
with military persons or civilians, breaches of the peace, or other
disorderly or violent conduct of a disreputable character in public"®,

The parties to the argument had withdrawn from the public sidewalk
into a passageway to a store, and to that extent the matter was publiec
only to those inquisitive persons who stopped, in going by, to look
and listen. It was at night, and there is no evidence that the store
was open or that any other person had occasion to use the passageway,
The accused, while he threatened resistance, actually offered none to
the military police and engaged in no violent actions, nor was there
anything tumiltuous about the matter which could be deemed a breach
of the peace. True, the altercation was unseemly and disorderly but
not of such a violent or disreputable nature as to come clearly within
the intent and meaning to be attributed to the instances above named.
The same is true of the opprobrious epithets directed toward the mili-
tary police as the accused was accompanying them down the street toward
the police car. Clearly this, as well as the acts which preceded, was

“misbehavior on the part of the accused which must not be countenanced
and cannot be condoned, but all of it was of such & nature that it can-
not be said to have transcended the line of demarcation between service
discrediting conduct in violation of Article of War 96 and the more re-
prehensible conduct violative of Article of War 95. The record of trial
is, therefore, deemed legally insufficient to support the finding of
guilty of the Specification as a violation of Article of War 95,

There is, howsver, no doubt that the conduct of the accused in di-
recting profane, indecent, and opprobrious remarks toward the military .
police within the hearing of civilians in a public place such as the
main thoroughfars of a-city at a time when he was patently under the
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influence of intoxicating liquor and in uniform, is of sucha naturs as
to bring discredit upon the military service as well as to constitute
a disorder to the prejudice of good order and military discipline in
violation of Article of War 96, .

6, Attached to the record of trial is a unanimous recommendation by
the court and a recommendation by defense counsel that the sentence of
dismissal be suspended during good behavior because of the "accused's out~
- standing military record," "the confidence in, and high regard for, the
accused evidenced by his fellow officers™ and Yhis excellent reputation
for character and integrity". Attached to this recommendation is a letter
from the accused's commanding officer stating that the accused “appeared to
be an outstanding officer and had an unblemished record"; that, in his
-opinion, "he made a mistake but learned a lesson he will never forget",
and likewise requesting that the sentence of the court be suspended.

7o Records of the War Department disclose that the accused was born

in Montana, is 2/ years of age and unmarried. He attended public schools
to and including the 10th grade. He was employed in forestry service for
one year, as an orderly in a hospital for one year, and was attending a
welding school at the time of his induction on 21 6ctober 1941. Having

completed the prescribed course of training and instruction at the Army
* Air Forces Pilot School (&dvanced 2 Lngine§ at George Field, Illinois, he
was commissioned a second lieutenant, Army of the United States on
7 January 1944 and assigned to the Army Air Forces Pilot School (Specialized
4 Sngine) at Maxwell Field, Alabama,

8+ The court was legally constituted and had jurisdiction of the per-

son and of the subject matter. Except as noted, no errors injuriously
affecting the substantial rights of the accused were committed during

the trial. In the opinion of the Board of Review the record of trial

is legally sufficient to support only so much of the findings of guilty

of the Charge and Specification as involves a finding of guilty of the
Specification in violation of Article of War 96, and legally sufficient

to support the sentence and to warrant confirmation thereof, Dismissal

is authorized upon conviction of a violation of Article of War 96,

IWM ﬂ'é Z"‘ﬁé MO , Judge Advocate
\jWﬁ(M'. Judge Advocate
T~
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War Department, J.A.G.0., 119 OCT 1344~ To the Secretary of War.

l. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case

of Second Lieutenant Donald O. Evans (0-821243) s Army of the United
States.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support only so much of the findings
of guilty of the Charge and Specification as involves a finding of
guilty of the Specification in violation of Article of War 96, and
legally sufficient to support the sentsence and to warrant confirmation
thereof. In view of the unanimous recommendations of the court and of
the reviewing authority that the sentence be suspended, I recommend that
the sentence bs confirmed but that it be suspended during good behavior,

3. Inclosed are a draft of a letter for your signature, transmit-
ting the record of trial to the President for his action, and a form
of Executive action designed to carry the above recommendation int.o
effect, should such action meet with approval.

U O g .

Myron C. Cramer,
Major General,

The Judge Advocate General,
3 Incls.

Incl 1 - Record of trial. -

Incl 2 - Dft. ltr. for
sig. S/W.

Incl 3 - Form of Executive
action.

(Findings disapproved in part in accordance with recommendation of
The Judge Advocate General. Sentence confimmed 'but. execution
suspended. G.C.M.0. 624, 17 Nov 1944)
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Trial by G.C.M., convened at

APQ 958, 28 and 29 August 1944,
Dishonorable discharge and conw=
finement for life, Penitentiary.

Ve

Privaete DENNIS G. GRIMES
(34324415), 385th Aviation
squadron, APO 9510 :

Nl N o o S N o

REVIEW by the BOARD OF REVIEW
TAPPY, MELNIKFR and GAMBRELL, Judge Advocates

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. The accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War. '

Specification: 1In that Private Dennis G. Grimes, 385th
Aviation Squadron, did, at APO 951, on or about 6 August
1944, with malice aforethought, willfully, deliberately,
feloniocusly, unlawfully, and with premeditation kill one
Corporal Joe Adams, 385th Aviation Squadron, & human be-
ing by shooting him with a carbine,

The accused pleaded not guilty to and was found guilty of the Charge and
Specification. No evidence of previous convictions was introduced. He
was sentenced to dishonorable discharge, total forfeitures and confinement
at hard labor for life. The reviewing authority approved the sentence,
designated the United States Penitentiary, McNeil Island, Washington, as
the place of confinement, and forwarded the record of trial for action pur-
suant to Article of War 503. ‘

" 3. The prosscution introduced competent evidence to show that sometime
between 5 and 6 p.m, on Sunday, 6 August 1944, accused, who was a quiet,
-retiring individual, a Corporal Gist and one or two other colored enlisted
men were drinking beer in the beer garden of the Post Exchange which was
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located across the road from the area of the 385th Aviation Squadron,
and but a short distance from Bellows Field, Territory of Hawaii,
Corporal Joe Adams, the deceased, was drinking beer at a nearby table.
He and accused were both members of the 385th Aviation Squadron and
were personally acquainted, the former being quartered in barracks

No. 1 in the squadron area while accused was housed in barracks No. 7.
The rear entrance of barracks No. 7 was located opposite the front en-
trance of barracks No. 1 (R. 17-20, 32~35; Ex. 11).

Adams arose from his table in the beer garden, approached ac—
cused's group and commenced to quarrel with Corporal Gist (R. 20, 50).
Accused peered over his shoulder at Adams whereupon the latter charged
accused with desiring to participate in the argument., As he spoke, Adams
raised a beer bottle over his shoulder in position to hurl it (R. 20, 35).
Accused sprang from the ground where he had been seated and tossed a beer
bottle at Adams, but it missed its mark. Adams promptly hurled his bottle
at accused but failed to hit him. Accused grasped a second bottle and
flung it at Adams striking him on the head and causing it to bleed.
Adams fell or stumbled backward to the ground, accused advanced toward him
but was pushed aside by other soldiers (R. 20, 21, 36-38). Accused then
fled from the beer garden and ran through his squadron area and to his
barracks with Adams in hot pursult (R. 21, 22, 38).

When next observed, accused was prone on the ground near barracks
No. 7 and Adams was astride him with a knife in his right hand raised above
accused. The latter was clutching Adams' wrist to prevent use of the knife.
Private First Class Williem B. Frierson came to accused's rescus, wrested
the knife from Adams' hand and subsequently turned it over to the military
police (R. 22, 38-L0). The fracas was then concluded and Adams thereafter
proceeded to the dispensary for treatment of his head injury while accused
went to the washroom of his barracks. Accused thereafter sat on his cot
for a few minutes reading a newspaper and then around 6 p.m. repaired to the
horeshoe pit adjacent to his barracks to engage in a game of horseshoes
with Frierson and several other enlisted men (R. 23, 24, 45, 58, 70).

After the game had progressed awhile, Adams emerged from barracks
No. 1 and called to accused saying he wished to speak to him. Accused re-
sponded to the call and Adams in an angry mood opened the conversation by
asking accused, "What the Goddam hell you cut me side of my head". Accused
denied he had cut Adams, saying he had not possessed a knife since he had
been in the Army. Adams then asked accused if he was drunk or mad when
he hit him. Accused replied in the negative, and then asked Adams to for-
get the incident and suggested they be friends. Adams spurned accused's *
“vertures, stating that he had no desire to be friendly with him (R. 25,
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L6, L8, 58, 59, 70, 71, 76, 77). Adams then inserted his hands in his pockets
and accused asked him if he was reaching for his knife, to which Adams made

no reply (R. 71, 77, 78).

Accused left the horseshoe pit and walked toward the rear entrance
of barracks No. 7, followed by Adams, who continued the conversation and ac-
cented his remarks by pointing his finger at accused, while accused said
little or nothing. Private James Lavender passed by and suggested they cease
their arsument but his suggestion went unheeded (R. 25, 26, 53, 54, 59, 71,
73, 78). Within a few minutes accused cried to Adams, "I'm tired of fucking
‘with you" (R. 54). He then ran into his barracks while Adams stepped close
to the barracks and stood to the side of the rear door. Soon thereafter ac-
cused, armed with a carbine, dashed from the barracks through the rear door,
ran a short distance toward barracks No, 1, stopped, whirled about, saw
Adams standing within a few feet of the rear door of barracks No. 7, and
raising the carbine to his waist he fired at him (R. 26-28, 56, 59-€1, 72-
74). Adams then fled, dog-trotting around the side of barracks No. 7. Ac-
cused followed him, sighted him diagcnally off the front of the barracks,
and, as Adams turned to look back, accused fired a second shot, whereupon
Adams collapsed to the ground. Several enlisted men ran to Adams, unfastened
his clothing and discovered he had been wounded in the neck and side (R. 30,
31, 72, 75). Promptly thereafter, Master Sergeant Riley Brown, first ser-
geant of the squadron, approached the scene, instructed accused to surrender
the carbine to him and accused complied (R. 75).

Within ten minutes after this shooting, military police and an
ambulance arrived at the scene. It was then a few minutes after 7 p.m.
(R. 75, 81-84). Adams was promptly removed to the dispensary, arriving
there about 7:15 p.n. (R. 10, 84). Captain Edward C. Edlkraut, base sur-
" geon, examined him immediately and found that he was bleeding from two
bullet wounds, one in the right breast which extended through the lungs
and had a posterior opening at the base of the right wing bone, and the
other in the hollow of the neck, The chest wound had caused a massive
hemorrhage of the lungs. The bullet which had entered the neck had lodged
in Adams' spine. Adams was unconscious, pulseless and had but a faint heart-
beat. He died within five minutes after admission to the dispensary. His
death was due to the lung hemorrhage and the shock produced by the presence
of the bullet in his spinal cord (R. 10, 11),

No weapon was found on or near Adams by the enlisted men who tended
him at the scene, nor was any weapon found in his clothing after removal to
the dispensary (R. 12, 32). "

4. The defense presented the testimony of several enlisted men of
accused's organization, all of whaom stated that accused was a quiet, unas-
suming, truthful individual who was well liked by the members of his organi-
zation. He read a great deal, particularly newspapers, and most of the men
in his organization were accustomed to visit him to inquire about the progress
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of the war, since accused both knew and understood the news relative thereto
(R. 86-89, 96, 100, 102, 111). Accused's first sergeant affirmed these
tributes to accused's character and stated further that he was a good sol=-
dier who had never caused any previous trouble in the squadron (R. 105).
Adams, on the other hand, was a quarrelsome, hot-tempered, argumentative
individuel who was particularly overbearing after he had been drinking

(R. 92, 93, 97, 106). He was both taller and heavier than accused, and
was boastful of his strength (R. 111)., After Adams had returned from

the dispensary on this particular day and about ten minutes before he was
shot, he had asked Sergeant John W. Jackson, who had assisted Frierson
when the latter wrested the knife from him at the time he was astride
accused, "Didn't you keep me from killing that boy? I could have killed
him, couldn't I?" (R. 953). '

5. Murder is the unlawful killing of a human being with malice afore-
thought. Unlawful means without legal justification or excuse. If one
kills in self-defense, the killing is legally excusable, However, the
doctrine of self-defense is only applicable if the person killing (a) was
not the aggressor, (b) has reasonable grounds to believe he must kill to
save hiis own life, and (¢) has retreated as far as possible (MCM, 1928,
par. 148a).  Although there is some evidence in the record to indicate
that accused was suspicious that Adams might bring his knife into play,
Adams certainly had not done so when accused left to procure his carbine
and when he returned and shot Adams. From the evidence, no reasonable
grounds existed to cause accused to believe he must kill to save his own
life., Furthermore, accused had not retreated as far as possible, but
instead he chose to become the aggressor when he procured his carbine and
shot Adams the first time and then shot him again while the deceased was ,
in full retreat. It is quite apparent fram this that accused was not acting
in self-defense when he killed Adams.

Malice aforethought, an essential element of the offense of
murder, is established by proof of intent to inflict grievous bodily harm
upon any person or knowledge that the act which causes death will probably
cause grievous bodily harm (MM, 1928, par. 148a). The intent to inflict
such bodily harm is conclusively established by accused's use of a lethal
weapon in a manner which was likely to result in death or grievous bodily
harm,

The evidence does not indicate that accused's offense was the
lesser crime of voluntary manslaughter rather than that of murder. A
killing committed in the heat of sudden passion caused by legal provoca-
tion is voluntary manslaughter (MCM, 1928, par. 149a). However, the
provocation must be such as the law deems adequate "to excite uncontrollable
passion in the mind of a reasonable man® and "the act must be committed
under and because of the passion" (MCM, 1928, per. 149a). Although an
assault or battery inflicting actual bodily herm is considered adequate

.
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provocation, the use of insulting or abusive words or gestures is not
adequate provocation (MCM, 1928, par. 149a). Adams had previously as-
saulted accused with a knife but that incident had passed and accused

had thereafter offered to be friends with Adams, It is clear from

this that when he shot Adams, accused was not laboring under any emo-
tion excited by that assault. DNo further assault was being made on ac-~
cused when he shot Adams. Accused may have then been subjected to in-
sulting or ebusive language but, as stated above, that does not consti-
tute sufficient provocation. Accordlngly, the evidence does not estab-
lish that accused's offense was the lesser crime of voluntary manslaughter.

We are not ummindful of the fact that, from the entire record,
it is quite apparent that Adams' offensive conduct induced accused to
act as he did., .However, that is matter to be considered by the appropri-
ate authority in determining whether any mitigation of accused's sen-
tence is warranted. The ev1dence is sufficient to sustain the findlngs
of guilty of the Charge and its Specification.

. 6. There is attached to the record of trial a recommendation for
clemency signed by five of the six members of the court who heard and
decided this case, They recommend that the dishonorable discharge be
suspended and that the period of confinement be reduced to ten years.
The reasons motivating this recommendation were expressed in the fol-
lowing language, viz:

"This recommendation is based upon the fact that evi~

dence showed that the accused is a person of excellent

character and reputation and had a clear record for the

past ten years; he apparently stands high in the esteem

of his fellow men and his superior officers, There was ’
. evidence that he is intelligent, well-read, and an intel- '

lectual leader among his associates, There was also ample

evidence to show that he is a timid, shy, retiring and peace-

eble individual and not at all argumentative. He is of

slight stature.”

A letter recommending clemency signed by defense counsel and assistant de-
fense counsel is also attached to the record of trial,

7. The accused is 26 years of age. He was inducted into the miliﬁary
service on 22 August 1942,

8. The court was legally constituted and had jurisdiction of the
person and the offense, No errors injuriously affecting the substantial
rights of the accused were committed during the trial. In the opinion of
the Board of Review the record of trial is legally sufficient to support
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the findings of gullty and the sentence. Death or imprisonment for 1lifs,
as a court-martial may direct, is mandatory upon conviction of a violation
of Article of War 92. Confinement in a penitentiary is authorized by
Article of War 42 for the offense of murder, recognized as an offense of

& civil nature and so punishable by penitentiary confinement under Section
275, Criminal Code of the United States (18 U.S.C. 454).

%«.4 7/ Ljdllg Judge Advocate

» Judge Advocate

MM Judge Advocate
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UNITED STATES ) EIGHTH SERVICE COMMAND
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) Trial by G.c.u.’ convened at

Privete GEORGE S. WASHINGTON ) Camp Claiborne, Louisiana,

(385L49054), Company F, 1326th ) 15 September 194k. Dishonor-

Engineer General Service ) able discharge and confine-

Regiment, Camp Claiborne, ) ment for life. Penitentiary.

Louisiana. )

REVIEW by the BOARD OF REVIEW
ANIREWS, FREDERICK and BIERER,Judge Advocates.

1. The record of trial in the case of the soldier named above has been
examined by the Board of Review.

2. The accused was tried upon the follcwing Charges and Specifications?
CHARGE I: Violation of the &th Article of War.

Specificationt In that Private George S. Washington, Company F,
1326th Engineer Gemeral Service Regiment, did, at Camp
Claiborne, Louisiana, on or about 16 Avgust 19k, attempt to

- ereate a mubiny in Camp Claiborme, loulsiana, by unlawfully
assuming control of about three soldiers of said 1326th
Engineer General Service Regiment, and in the execution of
such contrcl causing said soldiers concertedly to disregard
ard defy the lawful orders of Colonel FRANK T. LEILICH, their
commanding officer, to disperse, with intent to override for
the time being lawful military authority.

CHARGE IIt Violation of the &lith Article of War.

Specificationt In that Private George S. Washington, Company F,
1326th Engineer General Service Regiment, having received a
lawful command from Major Lawrence O. Drachman, hig superior
officer, to go to his hut and go to bed, did, at Camp
Claiborne, Louisiana, on or about 16 Augu)t 194k, willfully
discbey the same.

He pleaded not guilty to snd was found guilty of the Charges and Specifica~-
tions. No evidence of previous conviction was introduced at the trial. He
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was sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due and to be confined at hard labor at such
place as the reviewing authority may direct for the rest of his natural ,
life. The reviewing authority approved the sentence, designated the United
States Penitentiary, Leavermorth, Kansas, as the place of confinement and
forwarded the record.of trial for action under Article of War 50%.

3. The evidence for the prosecution, briefly summarized, is as follows:

. The accused was on 16 August 1944 in the military service as a
manber of Company “F", 1326th Engineer General Service Regiment (R. 26).
At about 11 o'clock peme on that date Second Lieutenant Raymond Link, Jr.,
who, as the duty officer, had just canpleted bed-check, was in the orderly
room discussing with the Charge of Quarters, who had also made a bed-check,
the possible reason why so many men were missing. While they were talking
someone came in and said that some white men were roaming through the area
end Lieutermant Link upon going out to investigate found the area in an
uproar (Re 26, 32, 33). Lights were on in Company "C" across the street from
Company "F® and Lisutenant Matthews of Company "C" was standing near a jeep
addressing the whole company. As lieutenant Link approached the crowd he
recognized some of his (Company “F") men in the crowd, among them, the ac-
cused, who was standing by the left fromt wheel of the jeep (R. 26).
Lieutenant Link told him it would be better if he were over in his own com-
pany area, that he had nothing to do with what was transpiring. The accused
replied that he was going to stay there but was interrupted by Lieutenant
Matthews who called for silence. Lieutenant Link then returned to his '
orderly room inasmuch as Lieutenant Matthews seemed to have things under
controle All of a sudden "everything went haywire again®. Everyone
started running around, racing from the barracks. The accused came into the
area "yelling for everybody to get their guns, go out and get the sons-of -
bitches" (R. 27, US). They were intending to go down into the woods to :
search out white people who were supposed to be down there. They then "went
around the corner" and ™here was quite a bit of shooting. Tracers were
flying all around after that". They again quieted down and came back imto

the area and there were groups around the order
vhat to do mext (R. 27, L6). 4 1y room trying to determine

At this time, Colonel Frank T. Leilich 26th

Service Regiment, in response to a telaphons caillrggardinEzgdi;::rurg:ﬁ:::l
(R, 15) arrived in the vicinity of Company "C" and Company "E" areas ac-
companied by Major (then Captain) Lawrence 0. Drachman. They found a
gathering of men who were talking ®"rather violently", some "excitedly". A
compann{ commander was talking to the men trying to pacify them, assuring
t}}:em . here was nothing to worry about". A1l the officers then told the men
that "everything was being taken care of" and that they had nothing to fear

whereupon, within a few minutes, practically.
_their quarters (Re 8, 9). > P yva‘ll: of f,hem did go back to
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, The Colonel and Captain Drachman continued down the street to
the vicinity of Company "F" Area where they found ancther group of men be~-
tween two buildingse They were being "addressed® by several men who ap-
eared to be the leaders. One of the. company officers was also present

R. 9). This group was more excited than the other (Re 9) and was boisterous
(Re 20)s It consisted of at least 50 to 75 men 4O percent of whom were
armed, among them, the accused, who carried a rifle on his shoulder (R. 9,
10, 22, UL, U6, 50, 52)s The rifles were supposed to be locked up in racks
but the racks were v inadequate and Colonel Leilich saw one which had been
broken open (K. 15, 31)¢ Some men were also armed with bayonets (R. 32).

The Colonel listened to what the company officer was saying and
then followed him with a few words of his omn. He was interrupted, from
time to time, by questions and remarks from socldisrs back in the group. The
accused stated that he had just come back from several months in the Pacific
and "he was convinced that the enemies of his people were here and not
there" (K. 5, 11, 1L, 16, 20, 31). He &lso asked a number of questions re-
garding white policemen and sheriffs who were said to be combing the area
particularly as to whather such officers could take them and under what
- conditions a soldier was turned over or allowed to be carried off by ™the
whites" (R. 8, 9, 12, 13). He appeared to be talking for the benefit of
the group impressing them with the idea that "these whites™ were coming
after them and that they were in grave darger (R. 10, 11). The accused was
saying “bad things" and Musing very vile language® (R. 29). He repeated the
statement about the enemies of the colored people being here and not in
the Pacific several times and the fact that he was reported to have been
among the enemies of our country in the Pacific apparently carried considerable
weight (R. 11). There were rumors to the effect that civilians were roam-
irg the area with dogs and were stopping soldiers and many of the men seemed
to be really frightened (R. 13).

Colonel Leilich reassured the accused, answering the group generally,
that the matter was well in hard; that the camp was in the combrol of "the
military" and not ™the whites cr white civilian sheriffs®; that they had
nothing to fear; and, that they would not be taken away. He then ordered
them to go back to bed (R,9, 10, 11, 20, 27, 28). One or two started to
wander off and the Colonel, thinking that if they saw him and the other
officers leave they would disperse, then walked away for a short distance
(Re 10). Captain Drachman, howsver, remained with the men (R. 15). Very
few of the men left and the sccused continued to talk to them and when the

Colonel returned to the grow 10 or 15 mindtes later he (the ac yas
¢
atill going* (R. 10, 12, 17, 18, 19). : ° used)

Mearmhile Captain Drachman had mingled in the crowd and when ¢
hen C .
Leilich gave the order for the crowd to disperse and go back to their b:]::;ziia
;flg tlgzy refnzed to obey, Capta:in Drachman repeated the order but the men
not move (g, 20)e During this period a car drove W and the accused
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worked the bolt of his rifle, as though he were loading it, saying: “There
they coms now" (R. 21, 49, 50). All the while he had been, theretofore,
maldng Pfigurative gestures® with his hand on his rifle" (R. 28). Captain
Drachman stepped betweaen the accused and the car telling him to have no
fear, that no one was going to hurt him. Whereupon the accused said "No,

you run away" but the Captain replied "No, I'm staying here". Upon in- ‘
vestigation, no civilians were found in the car which was eccupied by about
8 or 9 negro soldiers who were looking for Service Club No. 2 (R. 21, 28).
Again the Captain told them to go back to their barracks and, approaching
the accused, directly ordered him to do so (R. 21, 22, 2k, 29). In answer
the accused said: "I will stay here; 1'll be damned. I will stay here all
night"; and that he was mot going to bed (R. 22, 2, 29); that he did not
"wart. to be killed in (his)bed" (R. 27). There was more talk "about being
killed in their beds and people being shot up as they were sleeping" (R. 28)
and sbout being treated badly in the matter of passes and furloughs )
(Re 30). The accused also remarked that ®"hé was a bad man, he wasn't going
to take anything from anybody and if anybody hurt him he was going to take
them right along with him® (R. 28). He loudly claimed "there were a lot of
people in the woods; they were going to get them" and he tried to get a group
together to go into the woods. He and two or three others started out to go
there but the group did not join them (R. 21, 23, 2k,.29,51). Thewoods were
about 100 to 120 yards away and the motor pool was between them and Company
"FH area (R. 43). ILdeutenant Matthews and the officer of the day then werk
over to the woods in a jeep and'after investigation came back and reported
that there were no. civilians there other than those who were employed in the
sewage disposal plant and who lived near the camp (R. L6). While searching
they had difficulty with their headlights which went on and off end they
also used flashlights. This blinking "rather perturbed" the crowd as the
men thought the officers were misleading them (R. L6, 7). Although the ac-
cused was more boisterous than the others and kept the rest stirred up, the
group finally broke wp (R. 21, 22, 28). ‘

.- In the opinion of Colonel Leilich the accused was sober during the
evening (R. 12) and although Captain Drachman remained in the crowd for an
hour and a half after ordering the accused to go to quarters he never obeyed
in that time (R. 51). Although the "ground rules" required the men to be in
their barracks by 11 pems the disturbances lasted.from 12 pe.m. until 2330
8elle (R- 12, 13’ 17)0 '

Le The accused, having been informed of his rights, elected to be sworn
as a witness and testified, substantially, as follows:

At abowt 1l pem. on the night of 16 August 194l he was in bed

- asleep after the charge of quarters had made his check (R. 33). Later some
one reported that Company "C" had fallen out and the noise woke them up.
The accused and others went over to Company "C" area and saw the company
commarder, the officer of the day and Lieutenants McElroy and Lane. The
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- officers were trying to find out what was troubling the men and were told
that white people had killed some of the . men out in "the 1327th bivouac.
Seeing lights #in the woods" the men thought civilians were in there.
lieutenants ¥atthews, McElroy, lane and another officer then went over to
the woods in a jeepe The men saw "spotlights on the (D's jeep" which

they thought were thrown upon it by civilians who appeared to be armed with
Government rifles. After some discussion the "0D's jeep® left and two
civilian cars pulled oul behind it but the flaghlights were still seen
through the woods. "Everntually there was an uproar®. Someone sent for
Colonel Leilich and he came and talked to the men. The accused asked the
Colonel whether white civilians had any right on the post and what were they
‘doing over in the woods to which the Colonel replied that they had no

right on the post but that the place indicated by the accused was not Gov-
ernment property (R. 3L). The accused "let it go at that®. The Colonel
njust went on talking" and "everybody was talking loud®. The accused
ndicén't say nothing tut just looked, like the rest of them". When Colonel
Leilich asked how many of the men wanted to go overseas everyone said they
did and the sccused "just mentioned to Colonel Leilich that (he) had al-
ready been over there® and "just came back March 5th®. He told the Colonel
he "would rather be over there than to be over here”. The accused stated
that he did not see Major (Captain) Drachman or Lieutenant Link that night
and that after *the Major got through, (he) personally went on to bed". He
maintained that he had witnesses which he could get to prove that he wert
to bed and to the hospital the next day (Re 35). »

: On cross-examinatiocn he admitted hearing Colonel Leilich's order
to go back to his hut and go to bed and stated that he did go "after the
Colorel left" (R. 35, 36, 37). He denied that he was armed in any way
that night (R. 36, 37, 39) and stated that he did not even have an issue
rifle in his possession since une (R. 36, 38, L1). He also denied going to
the woods or leaving tke company area (Re 35) and when asked why he had
walked toward the woods with the three men as had been testified, he an-
swered: "What three men?™ (R. 36). He likewise demied telling the others
to get their rifles, go down to the woods and Mcill these sons~of-bitches™"
(Re 36, 37). He stated that they could see civilians in the woods 400
yards away turn spotlights on the officers' jeep and’'that they were
amed with "civilian arms" (R. 38, 39). However, he saw no white civilians
in his company area that night but did see them outside of the area (Re39).
He admitted that there was firing that night in Company "C" area but not
in his campany area (R. LO, L1). When asked in what battles he had par-
ticipated in the Pacific he replied: "Guadalcanal, New Guinea, Oran,
Persian Gulf, Bombay, Calcutta, Australia®.When »ressed for details l’qe said
he was just in an air raid in New Guinea; uvhat he had never been in ground
combat but was in the merchant marine for which he had volunteered as a
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fireman and was eventually shipped as a loader (R. L2).

In rebuttal Iieuwtenant Link testified that the accused had an issus
rifle on 16 August 19kl and that when the company was checked on the next
morning he had in his possession the rifle which had been issued to him
(Re 43, LL) and the serial number of the rifle which the accused personally
handed to the lieutenant at the inspection on the morming of 17 August was
then checked by the supply sergeant and found to be the number of the rifle
which had been issued to him (R. Lk, L48). Both Major Drachman and Colonel
leilich reiterated that they had seen the accused carrying a rifle on the
night of 16 August 19LL (R. 50, 52).

5. Mutiny may be defined as consisting in an unlawful opposition or
resistance to, or defiance of military authority, with a deliberste purpose to
usurp, subvert or override the same, or to eject with authority frem office
(Winthrop, "Military Law and Precedents®, 2d Edition (Rep. 1920) p. 578).
¥utiny imports collective insubordination and necessarily includes some com-
bimation of two or more persons in resisting lawful militery authority. The
concert of insubordination contemplated in mutiny need not be preconceived
nor is it necessmary that the act of insuvbordination be active or violent. It
may consist simply in a persistent and concerted refusal or omission to obey
orders, or to do duty, with an insubordinate intent. The intent which dis-
tinguishes mtuny is the intent to resist lawful authordty in combination with
others. The intent to create a mutiny may be declared in words, or, as in
all other cases,it may be inferred from acts done or from the surrounding
circumstances. 4 single individual may harbor an intent to create a mutiny
and may commit some overt act tending to create a mutiny and so be guilty of
en attempt to create a mutiny, alike whether he was joined by others or not,
or whether a mitiny actually fcllowed or note An attempt to comit a crime is
an act done with specific intemt to commit the particular crime and ‘
proximately tending to, but falling short of its consummation. There must be
an apparert possibility to commit the crime in the manner specified.

Voluntary abandonment of purpose after an act constituting an attempt while
material in extenuation is not a defense.

The proof required to convict is () an act or acts of accused which
proximately tended to create a certein imtended (or actual) collective in=-
subordination; (b) a specific intent to create a certain intended (or actual)
collective insubordination; and (c) that the insubordination occurred or was
intended to occur in a company, 'party, post, camp, detachment, guard, or other
command of the Army of the United States (KCM, 1928, par. 136 (a)). '

The evidence discloses that on the night of 16 August 194l the en-
listed personnel of certain sections of Camp Claiborne, Louisiana, became
aroused and excited because of rumors that certain men of the command who were
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in a bivouac area had been killed by white civilians. This excitement soon
spread beyond the bounds of ordinary reaction which could be expected under
the circumstances and it is apparent that what resulted was caused by the
acticns of certain individuals who, by their conduct, incited the crowds
until they became mobs and inflamed the mobs wntil they resorted to col-
lective inswbordination. Among those who, by their overt acts, caused the
mitinous conduct on this occasion was the accuseds .

At about 11 ofclock pem. he was discovered among those present in
a company area across the street from his omne - He had no business there
and when seen by one of his officers was so told and advised to go back to
his own companyv but he, at that time, refused the advice and said he would
stay. The members of the adjoining company were in an uproar at the time
but the company commender apparently got things under control and the dis-
order subsided. However, some time thereafter, the officer who had first
cbserved the accused in the adjacent company area saw him come into his own
company area %yelling for everybody to get their guns, go out and get the
scns-of-bit ches". Following this everyone began to run around aimlessly,
‘going into and out of the barracks and eventually the mob went arcund a
corner after which there was considerable shooting.

In this act alone it might, with propriety, be found that the ac~
cused was then intent upon inciting a mutiny. He directed his unlawful and
umwarrented orders to ™gverybody" and thus hoped to attain a concert of
action by two or more in what he then contemplated. The imtent in mubtiny
may be implied from acts done as, for example, from the assumption of the
command which belongs to a superior and the taking up of arms and assuming
‘a menacing attitude (Winthrop, supras, p. 580). Here there was an assumption
of the authorlty to give orders to a group of soldiers in a command over
which the accused kmew he had no authority whatsoever and for a purpose
which he knew was unlawful. There was likewise a taking up of arms by the
accugsed and others and their use not only in a menacing but in the most
dangerous fashion. No one was entitled to carry a rifle at the time and
the arms had been locked wp in racks from which some were forcibly removed.
Although there is no evidence that the accused had been directly ordered to
leave the adjacent compeny area when it was in an wproar, he did hear the
commanding officer of that company remonstrate with the men in order to
reduce them to order and discipline and he had been advised by his own
superior officer to go to his own area inasmuch as the matter did not con-
cern him. Under the circumstances it is plain that the accused intended
to provoke the events which followed with a full understanding of their
possible consequence. .

A short time later, he again resorted to overt acts which
evidenced an intent, upon his part, to still further incite and inflame
the mob which he had urged into riotous misconduct. Thus, while the regi~-
mertal commander, who had come upen the unruly mob, tried to assure them
that their fears were groundless and that they had nothing to fear because
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the military authorities had the situation well in hand, the accused several
times remarked, for the benefit of the crowd, that he had just returned
from several months of service in the Pacific and was convinced that the
enemies of his people (the negroes) were here (presumably in and around
Camp Claiborne) and not over there.

Under the circumstances of the occasion this was not merely an
honest expression of opinion but was clearly celculated as countervailing
advice to any of his associates who might have been impressed with the
reasoning and Judgment of the commanding officer of their regiment and as

' such tended to incite them to the concerted insubordination 7 .ich followed.
The Colonel ordered them to disperse and go to their barracks and, as a
few wandered off, he left the scene temporarily in the hope that others
would obey. They did not do so. The accused, still carrying a rifle with
vhich he made significant gestures from time to time, working the bolt as

. if alert to exercise force of arms if necessary, became involved in an
2ltercation with another officer who had remained when the Colonel left and
who was repeating the Colonel's asswrances and orders. When a strange auto-
mobile approached, the accused sought to arouse both fear and resentment in
the others against supposed ™white" intruders although it was discovered that
the occuparts of the car were a group of negro soldiers who were merely
looking for a service club. Alkhough he was then directly ordered by the
officer to go back to his barracks he defiantly stated that he would not do
so and urged the mob to accompany him to the woods, about 100 to 120 yards
away and beyond the motor pool area which lay between the men and the woods,
with the avowed purpose of "getting®™ a lot of people who were imagined to
be roaming through them. The accused, and two or three others, started off
in that direction but the effort was abortive and they returned, after
which the disorder subsided, the mob eventually broke up, and the men left,
apparently to go to their barracks. ' :

There can be no reascnable doubt that an actual mutiny took place
vhen the men of the accused's company and other organizations not named
took up  arms, rictously discharged some of them in a disorderly detemi;xa-
tion to avenge themselves for an imaginary grievance asgainst white civilians
in the vicinity of cemp, and then, when ordered to disperse and go to their
barracks concertedly refused to do so. That no violence was done to anyone
in authority or any other person was merely fortuitous as the testimony
shonsthat tracer bullets were flying in all directions at one time during
the melee; nor was any act of violence necessary tc make the offense of
?ztsﬁyo:oﬁet:. i[t mzy consist simply in a persistent and concerted re-

ssion to obey orders with an insubordinate attem 3
Bull. JAG, Juns 194k, p. 234). As heretofore stated, it zzmgqgeghggg’

thgt the proof under Charge I and its Specification show that the accused was
intended collective

- ! _ reate such intended result
guilty if his acts, with such et °, 4 fortiori he is
collective insub Or:iination. intent, proximately tended to create an actual
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The conclusion is inesczpable that, from the time when the ac-
cused stood by attentive to what the commanding officer of the adjoin-
ing company was telling the disorderly soldiers in an effort to quiet and
control them, he harbored an intent to override authority and urge others
to join him in doing so. When told that he should leave the place where
he had no good reason to be and return to his own company he refused to
do so but later did return shouting in a boisterous mammer the unwarranted
and unlawful order for the men to arm themselves and join him in a search
for white civilians. He continued to incite those who joined him by
suggestions designed to cormtrovert the orders of the regimental commander.
After refusing to obey the command to disperse and go to barracks he
openly urged cthers to join him in going into the adjacent woods and pre-
vailed upon some to join him in doing sc although the expedition was
abandoneds. All these acts tended proximately to bring about the condi-
tions which ensued and clearly prove the accused's guilt under Charge I as

well as his later participation in the mutiny which he had not only overtly
attempted to cause but did cause or aid and abet in causing.

An exsmination of the Specification of Charge I discloses an
allegation of ®attempt to create a mutiny® and a description of the attempt
in language from which it could be said that the accused's joinder in the
mutiny attempted to be created was necessarily implied. Ewen though the
Pleading could be deemed duplicitous on that account and therefore, multi-
farious, no objection was made thereto, nor to the introduction of evidence
. in support thereof, Under such circumstances the faulty pleading has been
held harmless (CM 192530, Browne, 1 B.R. 383; CM 195772, Wipprecht, 2 B.R.
273; CM 218876, Wyrick et al, 12 B.R. 157) and its multifarious chzracter
is not ‘of itself sufficient reason in the light of Article of War 37 fo
setting aside a findirg of guilty (cu 202601, Sger'bi, 6 B.R. 171). ’

Inasmuch as proof of the offense of attempting to create a mutiny
alleged in the Specification of Charge I did not require proof of par-
ticipation by the accused in the mutiny which followed, the allegation and
proof of the separate and distinct offense of willful discbedience of the
order of a superior officer as alleged in the Specification of Charge II did
not constitute an unreasonable multiplication of charges arising out of the
same offense (Cf. CM 24,9636, Supra).

It was clearly shown that the accused not only willfully refused
to obey the direct arder to go to his barracks given to him by an officer
known by him to be his superior but intentionally embarked upon an unlawf
venture in defiance thereof. -
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6. The Charge Sheet discloses that the accused is 19 years of age
and was inducted into service on 23 May 1944« He has had no prior service.

7. The court was legally constituted and had Jurisdiction of the
person and of the subject matter.. No errors injuriously affecting the
substantial rights of the accused were committed during the trisl. In the
opinion of the Board of Review the record of trial is legally sufficient to .,
support the findings and the sentence. The sentence imposed is authorized
upon conviction of a violatim of Article of War 66« Confinement in a i
penitentiary is -authorized by Article of War 42 for the offense of attempting
to create a mutiny, an offense of a civil nature and so punishable by
penitentiary confinement for more than one year by sections 1, 3 and 5, Act
of 28 Juns 1540 (54 Stat. 670, 671; 18 U.S.C. 9, 11, 13).

{on leave) ,Judge Adwocate.

r

\YWM yJudge Advocate.

MZ& ,Judge Advocate.
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UNITED STATES ) 16TH ARMORED DIVISION
V. g ‘Trial by G.C.M., convened at

) Camp Chaffee, Arkansas, 8
Private MELVIN K. BAUSUELL ) September 1944. Dishonorable
(35895682) , Headquarters ) discharge (suspended) and con-
Company, 64th Armored ) finement for two (2) years.
Infantry Battalion, ) Rehabilitation Center.

HOLDING by the BOARD OF REVIEW
TAPPY, GAMBRELL and TREVETHAN, Judge Advocates

1. The record of trial in the case of the soldier named above,
having been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence,
has been examined by the Board of Review and held to be legally suf=-
ficient to support the findings and sentence.

2, The accused was tried upon the following Charges and Specifi-
cationst

CHARGE I: Violation of the 6;st Article of War,

.

Specification: In that Private Melvin K. Bauswell, Head-
quarters Company, 64th Armored Infantry Battalion, did,
without proper leave, absent himself from his organization
and station at Camp Chaffee, Arkansas from about
14 February 1944 to about 19 July 1944.

CHARGE II: Violation of the 65th Articie of Var,
(Finding of not guilty).

Specification: (Finding of not guilty).
CHARGE III: Violation of the €9th Article of iiar,

Specification: In that Private Melvin K, Bauswell, * * ¥,
having been duly placed in arrest at Camp Chaffee,
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Arkansas, on or about 13 February 1944, did, at Camp
Chaffee, Arkansas, on or about 14 February 1944,
break his said arrest before he was set at liberty
by proper authority.

Accused pleaded not guilty to all Charges and Specifications, was found
not guilty of Charge II and itas Specification, was found gullty of
Charge I and its Specification and by appropriate exceptions and substi-
tutions was found guilty under Charge III and its Specification of breach
of restriction in violation of Article of War 96. No evidence of previous
convictions was introduced. He was sentenced to dishonorable discharge,
total forfeitures and confinement for five years. The reviewing authority
approved the sentence, reduced the period of confinement to two years,
suspended execution of the dishonorable discharge and ordered the balance
of the sentence executed, designating the Rehabilitation Center, Cam
Bowie, Texas, as the place of confinement. The proceedings were published
in GCMO No. 62, Hq 16th Armored Division, 21 September 1944.

3. The record of trial was held legally insufficient to support
the sentence by the Military Justice Division of the Office of The Judge
Advocate General because the trial.judge advocate who acted at the trial
had not been duly designated by the appointing authority and, accordingly,
the court was not properly constituted. The validity of that conclusion
will be first consildered herein.

4. , By lst Indorsement dated 23 August 1944, these proceedings
were referred for trial to Captain Owen H. Page, Jr., triel judge advo-
. cate of the general court-martial appointed by paragraph 20, Special

Orders No. 182, Headquarters 16th Armored Division, 3 August 1944, as
amended by paragraph 9, Special Orders No. 196, same headquarters,

19 dugust 1944. Captain Page had in fact been detailed as trial judge
advocate of the court by said Special Orders No. 182, The amendment
promulgated by said Special Orders No. 196 is not materisl to the mat-
ters here under consideration.

. Pursuant to paragraph 13, Special Orders No. 212, same head-
quarters, 6 September 1944, the law member of the court was relieved
and Captain Page was detalled as law member although there was no
express provision in the orders relieving Captain Page as trial judge

advocate or appointing another individual as trial judge advocate in
his stead.

Pursuant to paragraph 13, Special Orders No. 214, same head-
quarters, 8 September 1944, Captain Page was removed as a member of
the court and Lieutenant Colonel James E, Norvell was designated as

law member, Paragraph 43 of these same orders thereafter provided
as follows: :

"So much of par 13 SO 212 this Hq c¢s &5 amended by
par 13 SO 214 this Hq cs as pertains to CAPT (WEN
H PAGE JR Law Member is rescinded."

2
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The triel of the instant cese commenced on 8 September
1944 at 7 p.m. and was concluded at 10:55 p.m. that same day with
Captein Page serving as trial judge advccate. The reviewing au-
thority who took action on this case was the same individual who
promulgated Special Orders No. 214, the pertinent parts of which -
are detailed in the next. preceding paragraph hereof. General Court-
Martial Orders No. 62 covering this case was promulgated under date
of 21 September 1944.

5. No citation of authority is necessary to buttress the
elenentary proposition that the same person cannot be both law member
and trial judge advocate on the same court. The effect of the action
taken by the eppointing authority on 6 September 1944 (par. 13, Special
Orders No. 212), detailing Captein Page as law member of the court, was
to relieve him as trial judge advocate even though the action did not
expressly so provide. When a member of the detail for a court-martial
is expressly relleved he is "taken off the court entirely.® When a
trial judge advocate is expressly relieved he is "wholly and completely
removed as trial judge advocate" (CM 211561, gelf, 10 B.R, 99). The
legel result is the same whether he be relieved by express provision
or by implication as in this case. Thus, on 6 September 1944, Captain
Page had been removed as trial judge advocate.

On 8 September 1944, by paragraph 13, Special Orders No. 214,
Captain Page was removed as & member of the court and Lieutenant Colonel
Norvell was detailed as law member. This order did not operate to reap-
point Captein Page as trial judge advocate. It removed him from the
court and did nothing more.

We now come to the final order, paragraph 43 of these same

Special Crders No. 214 which "rescinded® so much of paragraph 13,
Special Orders No. 212 (appointment of Captain Page as law member) gs.
mended aph 1 cial Orderg No (removal of Captain
Page as a member of the court as pertained to Captain Page. In
interpreting paragraph 43 of Specisl Orders No. 214, it must be borne
in mind that an appointing authority may legally designate a trial
Judge advocate in any manner by which he chooses to express his will,
He may designate him by telephone call or by telegram., The manner or
vehicle by which the appointing authority expresses his intent is ime
material (Self case, sup;g). Thus, the crux of the instant question
is, what did the appointing authority intend to accomplish by pera-
graph 43 of Special Orders No. 214 when he frescinded" two previous
orders.

The verb "rescind" means “to abrogate; annul; cancel™ or
"to vacate and make vold" (Webster's New International Dictionary,
2d ed.). Rescission is "the complete undoing of a thing done and
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in the cese of contracts, returns the parties to status quo" (Words

end Phrases, Perm. Ed., Vol. 37, p. 117, 119}, It thus becomes
apparent that the appointing authority intended to vacate, make void
and completely undo so much of paragraph 13, Special Orders No, 212
and.paragraph 13, Special Orders No. 214 as pertained to Captain Page.
He intended the series of Special Crders to stand as if the vacated
portions had never been promulgated. By this rescission those portions
were rendered void ah initio. Striking these rescinded portions from
the series of Special Orders pertaining to the instant court there re-
mains the orders appointing Captain Page as trial judge advocete (par.
20, SO Ho. 82) and Lieutenant Colcnel Norvell as law member (per. 13,

SO No. 214). That the appointing anthority intended his action to have
this effect of clearing the record of all mention of Captain Page except
as trial judge advocate is apparent when we consider that he not only
rescinded Captain Page's appointment as law member but also his removal
a8 law member. Thus, he intended to obliterate from the series of orders
any mention whatsoever of Captain Page other than in his capeacity as
trial judge advocate,

The question may be asked, how can Captain Page's appointment
as trial judge advocate be revived when it was killed by his appoint-
ment as law member? Has he not been wholly and completely removed as .
trial judge advocate so that he cannot now be restored to that position
except by a8 new order expressly so appointing him? The answer to these
questions is clear, When certain portions of Special Orders were re-
scinded the intent of the appointing authority was to strike them from
the record and leave the series of Special Orders as if these portions
had never in fact been promulgated. Their effect was uprooted with
- them. So far as the series of Special Orders are concerned they were
returned to the condition they were in prior to the promulgation of the
_rescinded orders, Thus, the net result, after rescission of these two
orders, was.then to restore to full force and effect the order appoint-
ing Captain Page as trial judge advocate.

Does our opinion do violence to any established rules of law?
Let us consider first whether it offends principles relative to repealed
and repealing statutes, At common law when & statute was enacted repeal-
ing a former statute "the effect was, without formal words for that
purpose to restore the law as it was before the passage of" the repealed
statute (United States v. Fhilbrick (1886), 7 S. Ct. 413, 120 U.S. 52,
30 L, ed. 559). In other words, the common law gave the same effect to
a repealing statute as we here give to the appointing authority's order
of rescission. Subsequent to the above decision Congress passed a

atatute, similar to many which have been enacted by state legislatures,
providing as follows, vizs

"Whenever an Act is repealed which repéaled a former
Act, such former Act shall not thereby be revived unless
it shall be expressly so provided" (R.S. 12, 1 U.S.C. 28).

4
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This statute is neither controlling nor helpful in determining our
guestion, It applies only to Acts of Congress. Moreover, it applies-
to "repealed" and' repealing Acts. We are not here concerned with a
repealing order; we are concerned with a rescinding order. Although

rescission and repeal may have been synonymous in legal effect at
common law, the meaning of the latter term has been circumscribed by
the foregoing statute with respect to Acts of Congress. Ve are not
compelled to ascribe, nor indeed are we warranted in ascribing, to
the word "rescind" a legal effect provided by statute for an entirely
different word when used in reference to a partlcular situation not
pertinent here,

We are not unmindful of an opinion of The Judge Advocate
General wherein 1t is stated that "The revocation of an order does
not render it void gb initio, but simply stays its execution at the
point of revocation" (SPJGA 1943/524.03). However, we are concerned
here not with a revoking order but with an order rescinding earlier
orders. .

Furthermore, stepping outside the narrow fields of etymology
and philology we find that the record as a whole supports the conclusion
that Captain Page was intended as trial judge advocate by the appointing
authority. Captain Page acted as trial judge advocate during the trial
and he so verified the record of trial. The results of that trial were
approved by the appointing authority. Such action completely denies any
intent of the appointing authority not to have Captain Page as trial
judge advocate of this court. In all thls series of orderg no person
other than Captain Page was ever designated as trial judge advocate by
the appointing authority. That fact is not irrelevant in revealing the
intent of the appointing authority and is consistent with our conclusion
with respect thereto, Finally, if we hold that the appointing authority -
did not intend Captain Page as trial judge advocate we are holding 1n
net effect that he intended to accomplish nothing by paragraph 43, Special
Orders No. 214. Such a conclusion is obviously incorrect. He did in-
tend to accomplish something and clearly that was the restoration of
Captain Page as trial judge advocate of this court. Though the form in
which the intent was<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>