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WAR DEP.A.R'l'ME:NT 
In the Off'ice of The Judge Advocate General. 

Washington, D.C. 

OCT 2 2 1!132 

UNITED STATES ) PHILIPPINE DEPAR'l'Mtm 
) .... ) Trial by G.C.M., convened at Fort 

Second Lieutenant CHA.RL:ES 
) 
) 

Santiago, Manila, P.I., July 20-21. 
1932. Dismissal. 

A. LYNCH (0-17773), Coast ) 
Artillery Corps. ) 

OPmION of the BOARD OF REVIEW 
McNEIL, BIIBNruN end GUERIN, J\ldge Advocates 

ORIGINAL. EXAMINATION by WOOLWORTH, Judge Advocate. 

l. The Board of·Review has examined the record of trial in the 
case of the officer named above end submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following charges and 
specifications: 

CHARGE Is Violation of' the 95th Article of' War. 

Specitica.tion 1: In that Second Lieutenant Charles A. 
Lynch, Coast Artillery Corps, did, at Lbnila, 
P. I., on or about June 18, 1932, assault Mrs. 
Frederick A. Ward, by unlawtully throwing the 
contents of a glass containing liquor upon her, 
the said Mrs. Frederick A. Ward. 

Specification 2: In that second Lieutenant Charles A.· 
Lynch, Coast Artillery Corps, did, at Manila, 
P. I., on or about June 18, 19321 treacherously 
and without provoca~ion, strike with bis fist and 
knock down, Major William B. Duty, Philippine 
Scouts. • 

Specification 3: In that Second Lieutenant Charl-es A. 
Lynch, Coast Artillery Corps, did, at Manila, 
P. I., on or about J\Ule 18, 1932, treacherously 
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and without provocation, strike with his fist 
and knock down, Second Lieutenant Frederick 
L. Anderson, Air Corps. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: In that Second Lieutenant Charles A. 
Lynch, Coast Artillery Corps, was, at Manila, 
P. I., on or about June 18, 1932, drunk and dis
orderly. 

Specification 2, (Finding of not guilty.) 

Upon arraignment the accused entered a special plea as to Specifi
cation 2, Charge I, his counsel stating it as follows: 

"It is clear they intended to charge a simple 
assault in the second specification as in the first 
one. It was all right in the first specification 
and they used the words that should go with a simple 
assault charge. They make a departure tram the 
regular fo:rm in the second specification, putting in 
words that make his act very vague. He is entitled to 
know the form of the charge against him. If it is 
simple assault, why not charge it as such? The ac
cused suggests that the specification be amended." 

The same plea was entered in regard to Specification 3 of Charge I. 
The court overruled the plea as to each specification. The ac
cused then pleaded not guilty to all specifications and Charges. 
He was found not guilty of Specification 2, Charge II (false sworn 
statement to an Inspector General.), but guilty or all other Sl)eoifi• 
cations and charges. No evidence of previous convictions was intro
duced. He 1'8.a sentenced to be dismissed the service. The reviewing 
authority approved the sentence, and forwarded the record of trial 
for acticn under the 48th Article of War. 

3. The special pleas entered by the accused were properly 
overruled. The specifications clearly and precisely state military 
offenses, the~e is no apparent error in names, dates, places, etc., 
nor other obvious error, and the court, therefore, would not hav~ 
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been justified in amending the specifications. 

4. Such evidence as relates only to Specification 2 of 
Charge II, of which the accused was found not guilty, will not 
be considered in this opinion. 

5. In order to obtain a picture of the situation which 
brought about the trial of the accused, it should be stated that 
the undisputed eVidence discloses that the accused arrived at 
Manila, Philippine Islands, on the 17th of June, 1932, on the 
transport from Hawaii; that the later hours or that day constituted 
what was known as "Transport Night" at the A:rmy and Navy Club in 
Manila; and that the o!fenses are alleged to have taken place 
there in the early hours of the morning or June 18, 1932. 

Evidence as to Specification 1, Charge I. 

Major William B. Duty, Philippine Scouts (Air Corps), testified 
that about 1':00 or 1:30 o'clock on the morning of June 18, 1932, 
he and Captain Doherty, Air Corps, Captain Ward, Philippine Scouts, 
Mrs. Ward, and Mrs. Witman were sitting around a "chow bench" in a 
corridor of the Army and Navy Club at Manila, occupying a settee 
and chairs around the bench (R. 8). Witness and Captain Doherty 
had joined the others about twenty minutes before accused appeared 
(R. 12). Captain Ward, Mrs. \71 tman and Mrs. V:ard were seated on 
the settee (R. 9) and witness and Captain Doherty in chairs on the 
other side of the chow bench. The accused entered the room and 
came up to the party and then eat down on the arm of the settee for 
a minute or so, finally taking a seat on the settee to the left of 
Captain .Ward. Almost immediately thereafter Captain Ward brushed 
some cigarette ashes from his clothing, but witness did not know 
Whether the ashes were from Captain Ward's cigarette or from a 
cigarette of the accused, although he did not remember seeing ac
cused with a cigarette (R. 9). About this time accused nudged 
Captain Ward With his elbow, whereupon Captain Ward stood up and 
made a remark to the effect that "there isn't room enough for both 
of us here. I will move over to another seat", which he did, passing 
to the rear of Captain Doherty and witness and occupying a chair 
at the opposite end of the chow bench from accused. Almost immediate
ly after Captain Ward had seated himself, accused picked up a glass 
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halt tull ot "Captain Ward's drink" and threw it in the direction 
ot Captain and Mrs. Ward, most of the contents falling on Iv.i.rs. 
Ward (R. 10) • .All the m~bers of the party were sober, but, in 
the opinion ot witness, the accused was drunk, as he staggered and 
had all the appearances ot being drunk. Witneas thought accused 
was probably so intoxicated that he did not know what he was 
doing {R. 11,18). Witness and Captain Doherty at the time of the 
occurrence had ordered one drink and consumed about halt of it 
when accused came up {R. 12). Witness did not know at the time 
that relations between Captain Ward and accused were strained when 
the to:cner left the settee, as witness and Captain Doherty were 
discussing the recent arrivals on the transport and were not pay
ing particular attention to what was going on (R. 9,13-15). He 
did not know at whom accused threw the drink but stated it could 
have been either at Captain Jl'ard or Mrs. Ward. Most of the liquid 
tell on Mrs. Ward (R. 15). Witness did not hear any profanity 
or cv.rsing, nor did he hear Captain Ward use the expression 
•God damn" toward the accused or call him a "bastard", but he did 
notice that accused appeared to be angry after Captain Ward moved 
·trom his position on the settee and occupied the vacant chair at 
the end ot the bench. Accused• s attitude changed and he looked 
toward Captain Ward 111.th a sort ot a scowl on his face {R. 15,17). 
All ot the officers present were in civilian clothing (R. 18). 

Captain Frederick A. Ward, Philippine Scouts (Q.uartermaster 
Corps), testified that he was a member of the party described by 
Major Duty, that between 1:00 and 1:30 the accused came in and stood 
in front of the party and then sat down on the a:cn of the couch next 
to witness, and that in sitting down accused fell against witness 
and ISl)illed some cigarette ashes on his coat. Witness thereupon 
said to accused: "Look what you are doing", or something to that 
effect, whereupon accused arose and then sat down again and pushed 
against w1 tness w1 th his elbow. Witness moved slightly over on the 
couch and accused crowded in beside him and continued to push· him, 
whereupon witness said: ".A.pparently there isn't room for both of 
us on this couch" and arose and moved around the chow bench and sat 
in a chair some distance away. Within a few seconds ot the time 
witness took his new seat facing toward accused, the latter threw 
the contents ot a glass containing some "Scotch and soda" in the 
general direction of witness, the greater part of the liquid falling 
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on Mrs. Ward. In the opinion of witness, accused was drunk 
at the time he joined the party e.nd, so tar as witness knew, 
no member of the party invited him to join it (R. 26,27). 
Witness stated that all the other members of the party were 
sober (R. 28). In the opinion ot witness -the accused's action 
in spilling cigarette ashes upon him was not intentional but 
was because or his drunkenness, which was also the cause of ac
cused's nudging Witness to such an extent that he resented it 
e.nd occupied another seat. He did not understand why accused 
threw the liquor, but believed that the liquor was thrown at him 
and not at Mrs. Ward, who had done nothing to arouse his resentment. 
Witness had had some drinks during the day, but did not think his 
recollection or events was cloudy. He denied that he cursed the 
accused or initiated the charges against him. So tar as w1 tnesa 
knows, no member or the party asked accused to join it, nor did 

.he or Mrs. Ward know the accused at the time he did Join the 
party (R. 33}. 

Captain James s. Doherty, Air Corps, testified that, at the 
time described in the testimony of Major Duty, he and Major Duty 
saw Captain Ward, Mrs. Ward and another lady now known to him 
sitting on a settee, and at Captain Ward's invitation they joined 
the party. About five minutes later accused joined the party. 
Witness did not inVite him to join it nor did he hear any other 
member or the party invite him. While witness was engaged in con
versation with Major Duty, he saw some ashes spilled on Captain 
Ward's blouse, upon which Captain Ward arose and brushed oft the 
ashes, and some 110rds passed between Captain Ward and accused. 

1He did not hear what was said by Captain Ward but noted that ac-
cused resented it. Witness could not state whether accused 
deliberately threw the contents or a glass on Captain Ward or 
whether this resulted from accused arising to change seats, Captain 
Ward at the time being seated about the center or the settee. Due 
to a bilious attack, w1 tness during the day had perhaps one Martini 
cocktail and one-halt ot a glass or scotch whisky and soda, and was 
sober, as were also Major Duty and Captain Ward. The condition or 

.Mrs. ffard and Mrs. Witman was not known to witness, but accused, 
in his judgment, was very d~ (R. 41•43). 

Mrs. Frederick A.. Ward, wife or Captain Ward, testified that 
she was present at the time and place described by Major Duty; that 
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accused, dressed in ciVilian clothes, came into the room and 
then came over, staggering, and put his hand on the arm of the 
chair, or leaned his body against the chair, to get his balance, 
and in doing so knocked cigarette ashes upon Captain Ward's suit, 
witne.ss not knowing whether it was Captain Ward's cigarette or a 
cigarette held by the accused; that accused stood up for a second 
or two, or tried to stand up, and then sat down in the seat beside 
Captain Uard, who said to him, "If you want to sit here, all right". 
Captain Ward then got up and went around the other side. Captain 
Ward had not been sitting in his new seat more than fifteen or 
twenty seconds when accused picked up the glass tbat had been 
Captain Ward's and threw the balance of the drink at Captain Ward, 
al though most of it ll'ent on w1 tness and :Mrs. Witman. Accused was 
drunk, but witness and all the other members of the party were 
sober. Mrs. Ward stated that she did not see anyone provoke ac
cused in such a way as to cause him to throw liquor nor did she 
hear any member of the party use any profane or vulgar language 
toward accused while they were all seated around the chow bench 
(R. 34-36,39,40). 

Second Lieutenant Frederick L. Anderson, jr., Air Corps, 
testified that as he was passing through the Army and Navy Club 
he saw accused sitting in a little alcove and stopped to say "hello" 
to him, and after he had been there just a few seconds he saw ac
cused throw a glass of liquor "in the general direction to his right" 
and that the liquor hit either Captain Ward or some lady, or possibly 
both. He did not hear Captain Ward say anything to accused just 
prior to the episode involving the throwing of the contents of the 
glass. The witness did not have an opportunity to observe the·con
dition of the members of the party prior to the drink-throwing 
episode but did converse with M9.jor Duty and Captain Doherty shortly 
afterwards and they were sober then, while in his opinion accused 
was drunk. He did not think that accused knew what he was doing 
(R. 19-22~76). 

Mrs~ Clark c. Witman, testifying for the defense, stated that 
on the night of J\J.ne 17•18, 1932, she was at the Army and Navy Club 
with Captain and Mrs. Ward e.a their guest, and that later Major Duty 
and Captain Doherty joined them at Captain Ward's invitation; that 
accused, whom she had not seen prior to that night, joined the party 
about half an hour later; that when she first saw him he was stand• 
ing at the end of the settee next to Captain Ward looking very 
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lonesome and that she thou[ht he had just go~ off the transport· 
and did not know anyone, so she said "hello", shook hands with 
him and held her hand there a few minutes and accused sat down 
on the settee. She stated tl)at at the time Captain Ward and she 
were sitting on the settee, and just before accused joined them, 
Captain Ward had passed some unpleasant remark which she,could 
not remember. At the time accused sat down the very end or his 
cigarette brushed Captain Ward's hand and Captain r.ard jumped up 
and said, "God-damn itl Why don't you v.atch what you are doing", 
and then crossed over and sat in a chair on the other side ot the 
settee. Conversation continued for about ten minutes although 
she could not remember it~ subject as she was "l'IOndering if there 
was to ~e any unpleasantness. She next heard Captain Ward say 
to the accused, "God-damn it, there is not room on this party tor 
both or us, so you shove ott•. At that accused "Picked his drink 
up as it without thinking and he snapped it at Captain Ward, or in 
that direction"~ Witness leaned forward at that time and the 
liquor hit her on the side ot the race. A tew drops may have 
splashed on Mrs. Ward but none on Captain Ward (R. 60-52). Witness 
was convinced that when she first saw accused that night he was 
sober and she did not think he was drunk when he threw the liquor, 
his reaction to Captain Ward's remark being the same reaction she 
would have had (R. 64-65). Recalled the next day as a witness tor 
the defense, JJrs. Witman testified that prior to the throwing of 
the liquor Captain Ward made certain remarks to accused, that she 
could not recall the first remark, but she knows that one word in 
that remark was "bastard". The next remark was "God•damn i tJ Why 
don't you watch what you are doing". The third one was "God-damn 
it, there is not room on this party for both of us, so you shove 
ott". She feared that trouble would result from Captain Ward's 
remarks and his attitude and expressions and the way he flounced 
out ot the settee and over to the chair. The witness stated that 
all the ramarks testified to by her were ma.de prior to the throwing 
or the liquor by the accused (R. 99-101). 

Second Lieutenant Frederick L. Anderson, jr., Air Corps, 
recalled as a witness for the court, testified that when Captain 
Ward, after the liquor-throwing incident, told accused to get out 
or there he used the word "cad" or "cur"; that as witness recollected 
the exprlssion, Captain Ward's words were, "You get out or·here, 
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you dirty cad, or cur•, but that he did not hear the words 
"bastard" or "God-damn" spoken (R. 78). Upon reexamination by 
the defense, he expressed the opinion tha~ the word used by 
Captain Ward could not have been "bastard", that he was pretty 
sure it was not that word, but that he was not absolutely sure. 
Being specifically asked by a member of the court if it was 
possible that he had misunderstood cur or cad for bastard, the 
witness replied, •r do not believe it, sir. In my opinion it 
was one or those two words", and, upon further examination by the 
defense, said that it was possible that the word "bastard" was 
used, but that he did not believe it was used (R. 80-81). 

Captain Frederick A. Ward, Philippine Scouts ("'1artermaster 
Corps), recalled as a witnes~ for the court, stated that he did 
not think there was anything in his words or actions at which the 
accused could have properly 'taken otrense; that, to the best of 
his recollection, after the contents or the glass were thrown, he 
told accuseq to •shove oft and get out or here"; that he did not 
use the word •cad" nor the word •cur• nor the word "bastard". He 
further testified that when accused approached the settee witness 
was sitting on Mrs. Witman's lett (in other words, between Mrs. 
V:i tma.n and accused), but that he did not see Mrs. Wi 'bnan extend 
her hand to accused nor hear her ask him to sit down (R. 81-83). 

Second Lieutenant Charles c. Cloud, 60th Coast Artillery, a 
Witness for the defense, testified that he saw accused at the 
Army and Navy Club on Transport Night at about two o'clock in the 
morning and talked to him, and that accused talked in a rational. 
manner although he showed the effects or having been drinking 
(R. 106,107) • 

Second Lieutenant Clifton L. MacLachlan, 59th Coast Artillery, 
a witness for the defense, testified that he saw accused at about 
a quarter of two o'clock: of the morning of June 18th and had a 
little conversation with him, and that accused talked •just as 
intelligently as one usually talks", but that he stU)posed accll!led 
had had a few drinks. However, he appeared in good possession of 
his faculties. This must have been before the disturbance as 
witness did not hear about it until several days later (R. 108). 
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The prosectuion and the defense stipulated that if Second 
Lieutenant Ford L. Fair, .Air Corps, were present he would testify 
in substance that he v.aa at the Army and Navy Club between one 
and two o'clock of the morning of J'Une 18, 1932, that he was not 
a member of the party described in the previous testimony and that 
he did not introduce the accused to the members of that party. 

The only other material testimony affectine Specification l 
of Charge I is that given by accused himself. In order that 
his story or all the events of the evening may be presented as a 
whole, so much or his testimony as relates to his drunkenness 
and to the assault upon Mrs. Ward will be included hereafter in 
the statement of his test~ony as to the other offenses. 

Evidence as to Specifications 2 and 3 1 Charge I. 

?Ja.jor William B. Duty, Philippine Scouts (Air Corps}, testified 
that immediately following the incident of the throwing of the liquor 
Captain Doherty stood up and placed himself generally between Captain 
Ward and accused, that witness stood up and said to accused, "All 
ri[.ht fellow, let's get out or here", and that accused went out of 
the room with him, passing through the small corridor into the 
larger corridor where he and accused talked "for approximately a 
minute". Witness suggested to accused that to avoid trouble he go 
home and accused assented to that suggestion, and then "without 
warning or provocation" struck witness in his face, knocking him to 
the floor. At the time of this battery the arms of witness were 
down by his side. Witness fell to the floor on his hands and knees 
in a dazed condition, his nose bleeding badly from a cut. He heard 
someone say, "Come on, you know me, let's get out of here", and 
turning around he saw accused waving his arms in the air, striking 
out wildly, and saw three or four men attempting to pin his anns to 
his side. Accused was taken to the ladies' entrance and placed 1n 
a car and left the club (R. 10,11}. On cross-examination, witness 
stated that he did not strike accused nor did he see anyone else 
strike him, nor did he see accused strike anyone other than himself 
(R. 16}. Upon being recalled as a witness for the court, Hajor 
Duty testified that when he sugeested to accused that he go home 
and not have any trouble in the club, accused said "All right", and 
that witness was about to turn and leave him and rejoin the party 
when accused struck him between the eyes without warning or pro-

-9-



(10) 

vocation, cutting his nose, causing it to bleed, and lai.ocking 
him to the floor. He repeated that while he was still dazed 
from the blow and half-faced toward where accused had been he 
heard someone say to accused, "Let's get out of here. You know 
ma. Let's get out of here", and that he then saw accused strik
ing out in the air w1 th his fists and waving his arms, and saw 
three or four stran[e men attempting to pin his arms to his aide 
and move him towards the ladies' entrance of the club. At the 
time the blow was struck Witness saw no one in the immediate 
vicinity and did not see accused strike Lieutenant .iinderson. 
Neither did he see Captain .lard strike accused at any time during 
the evening. He did not take any part in the attempt to get 
accused out of the club {R. 72-74). 

Second Lieutenant Frederick L. Anderson, jr., Air Corps, 
testified that after accused threw the glass of liquor, Major Duty 
took hold of accused's arm and said, "Better get out of here before 
there is trouble", or something to that effect, and that accused 
and Major Daty went out into the hall. After they entered the 
hall,. accused suddenly hit Major Duty, knocking him down, and 
witness then went to accused and asked him if he knew him, to 
which accused replied, "Yea, A.ndy, I do". Witness then said• 
"You better get out of here before there is trouble", and started 
to walk out with him and accused suddenly hit him in the same 
manner that he had hit Major Duty and knocked him down. Wi tnesa 
got up, took hold of accused's arm and said, "Better get out of 
here", and accused hit him again. After the second blow witness 
•swung" at accused and some o:rticer behind him held witness' arm 
while three or four people took hold of accused and rushed him out 
of the door and into a car. Witness and accused were at the 
Military Academy together, but witness did not know accused very 
well {R. 20). Vlhen Major Duty and accused were walking toward the 
door, !&ljor Duty did not offer any violence toward accused although 
he had hold of his am. At that time accused was not apparently 
resisting or offering any resistance to going out with Major Duty 
and w1 tness dici not hear or see any warning that accused was going 
to strike IJa.jor Duty. When accused struck witness, he had not 
offered any violence to him and was acting just as a friend, nor 
had he said anything that would give o:rtense. In the opinion of 
witness, accused was so drunk that he did not know what he was 
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doing when he struck witness (R. 21,22). Recalled as a witness 
for the court, Lieutenant Anderson repeat~d. the testimony a·s 
summarized above (R. 77) and reiterated that he had seen accused 
strike Major Duty. He did not see Captain Ward hit accused at 
any time nor did he see !lllY act or hear anything said by Major 
Duty which would provoke the assault upon him by accused (R. 79). 

Captain Frederick A. Ward, Philippine Scouts (~ua.rtern:aster 
Corps), testified that arter accused threw the liquor at him he 
stood up and Captain Doherty intervened, thinking that witness 
was "going after" accused, and that he had some conversation with 
Captain Doherty to convince him that he had no such intention. In 
the meantime, accused went.out in the hall with ~Jajor Duty. A. 
little later, witness went to the entrance or the hall and saw 
Major Duty lying on the tloor and accused standing there. A.bout 
this time a considerable number or men in ciVilian clothes.en
deavored to get accused to leave the club and accused was struggling 
with them (R. 27). The only disturbance that witness saw 1n the 
corridor attar accused left the room with 1ia.jor Duty was accused 
struggling in the corridor and also on the porch as witness with 
Mrs. Ward and Mrs. Wi "b:nan left the club. Among the officers who 
were in or near the struggling group was Lieutenant Anderson of the 
Air Corps (R. 28). Witness did not hit accused at any time during 
the evening, nor did he.see accused hit anyone (R. 30,32). Recalled 
as a w1 tness ror the court, Captain Ward reiterated that he did not 
see accused strike Major Duty. He stated that he did not take any· 
part in the melee in the corridor nor did he strike accused there; 
neither did he see accused strike anyone, but there was a scuffle 
going on and accused was waving his al'lllS. 171 tness did not see 
Lieutenant Anderson on the floor (R. 83,84). 

Captain Archibald L. Pannelee, 91st Coast Artillery, a witness 
for the defense, testified that, about 1:20 o'clock of the morning 
of .Tune 18th, he saw accused wandering around, and he did not appear 

· to be.in the best or condition, so witness decided to take hi,m back 
to the transport and see that he got to bed. ~bout twenty or thirty 
minutes later, when witness decided to leave and was going through 
the club to look for accused, he came upon a party of men 1n the 
ladies' lobby and there was a discussion going on involving accused 
and other gentlemen. A tight was going on and he saw blows struck. 
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Captain Doherty came up and witness and some of the other men 
were trying to act as peacemakers. Captain Ward, who seemed to 
be the most impassioned and'aggrieved person, was present. The 
tight continued and degenerated into a kind of brawl, the peace
makers at times getting into it and getting the participants 
separated and then the fi€hting would start again. Finally 
witness and Captain Cole got accused away to one side and accused 
agreed to go with them. They started out the ladies' entrance 
and as they got to the doorway accused murmurred that he wanted to 
apologize and witness said, "All right" (R. 49,50). As accused 
turned to carry out his intention some person unknown to witness 
charged accused and struck him, and the fight started up again 
and there was a general melee. Witness does not know whether 
Captain Ward struck accused at that time, but he did see him 
strike accused once after accused had gotten away from the group. 
Witness had gone over to remonstrate with the persons forming the 
group and they wanted to know who accused ~as, and when he told 
them, Captain Ward said, "Oh, he is, is he", and lunged forward 
and struck accused. In the opinion of witness, who saw at least 
two individuals strike accused, he was struck by a number of persons 
because he had some gashes on his face and his face was bloody all 
over as a result ot the fight. Captain Doherty had an injured 
finger with fresh blood on it Vihich he showed to.accused and to 
Captain Cole immediately after the fracas in the club house (R. 50,51). 
It was the opinion of witness that accused was not particularly 
trying to keep the fight going and that, had he been permitted to 
apologize, there would have b.een no further trouble. On croas
examination, in response to the question whether accused was drunk, 
witness stated "the impression I got was he had been drinking a . 
good deal", and upon examination by the court he stated that accused 
"talked thick, kind or mumbled his .talk". Witness stated, however, 
that accused talked rationally to him, was very docile, and was not 
belligerent to witness at all (R. 53,55). According to witness' 
recollection most of the injuries received by accused occurred attar 
he started back to apologize (R. 57). ~uestioned as to whether 
he considered accused responsible for his acts that evening, witness 
stated that accused gave the impression that he had had a great deal 
to drink and was not going to have any enjoyment out of the rest 
of the evening, and w1 tness thought that it was his duty as a senior 
otticer to take accused to the boat (R. 58). During the fight in 
the hall tollowing accused's statement that he wanted to go back 
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and apologize, two or three groups of men fell over plants which 
were set in the hall (R. 59). Recalled as a witness for the 
defense, Ca9tain Parmelee testified that he was positive in his 
identification of Captain Ward, this statement being material in 
view of Captain Ward's testimony that he had not struck accused at 
any time during the evening (R. 114). 

Captain James s. Doherty, Air Corps, testified that he saw 
, nothing of the disturbance in the corridor and that he himself did 
not hit anybody that evening, nor did he see anybody hit accused 
(R. 42,43) • 

Captain J. 11. Cole, 59th Coast .Artillery, a w1 tness for the 
defense, testified that abou~ two o'clock in the morning he saw the 
disturbance in the club, that there were quite a number of officers 
in the vi~inity apparently fighting with each other and that no one 
appeared to know what it was all about; that just one group were 
engaged in this fighting, that they separated at times and got orr 
in little separate groups and then would join up again and all start 
fighting. ~itness would characterize the 8.'ffair as a •free for all". 
He was unable to state whether accused was one of those engaged 
in the fight. The only person he knew in the fight was Captain 
Doherty, who was trying to stop it (R. 110). Earlier in the evening 
accused had been pointed out to witness by Captain Parmelee but 
witness did not see his face and was unable to state ll'hether accused 
was drunk or sober at that time. Both witness and Captain Pannelee 
endeavored to stop the fight, his 07iD. impression being that ~he 
efforts of the persons engaged in the fight were in the direction 
of getting one person out of the corridor. In the words of the 
witness, "it seemed to me that everybody was trying to stop the 
fight and take somebody out". Witness did not know accused but is 
positive he ~as in this fight and he supposes that Captain Parmelee 
was trying to take accused out of the fight and to the boat (R. 110, 
111) • .Arter accused was taken from the club he had a bloody face. 
Witness drove to the boat with Captain Parmelee and accused, and 
his impression was that accused was drunk. He acted like a drunken 
man but witness did not know how much he had been hit in the fight
ing, so whether his actions were the result of the beating or the 
result of liquor witness was unable to state (R. 112-113). 
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Mrs. Clark c. '\'Titman testified that attar the drink-throwing 
episode, two men whom she did not recognize came along and took 
hold or accused, one on each side, and walked away with him; that 
Captain ~ard started to follow but that she persuaded him not to, 
and about the same time Major Duty went out into the corridor w1 th 
Captain Doherty behind him. A.:f'ter some conversation with Mrs. 
Ward, witness heard some con:un.otion in the hall and walked out 
there just in time to see Captain Ward striking accused in the back 
at least twice, and possibly three times. She went over and took 
hold ot Captain \1ard and asked him to please come into the other 
room. She took him into the room where they had been sitting and 
begged him not to have any tight. She then went out into the 
corridor and asked Captain Cole to get her a car, and either 
Captain Cole or Mrs. Ward did call a car. When the car came and 
they went out to get into it, a group ot men were tighting on the 
side porch to the lett ot the ladies' entrance, and as she got to 
the door accused came in and lQoked as it a "bunch of gangsters" 
had been beating him up. He was bleeding, but w1 tness could not 
tell where he was bleeding because he was so completely covered 
with blood (R. 62,63). Recalled as a witness for the defense, Mrs. 
Witman testified again that she saw Captain Ward strike accused in 
the back, this affair taking place in the main hall of the club.· 
When she first went out into the hall after the commotion started, 
she saw Major Duty apparently uninjured and the second time she 
went out Major Duty's nose was bleeding and she would have noted 
that fact if it had been bleeding when she first went out. She was 
therefore sure tb,at he had not.been hit prior to the general fight 
(R. 103,104). At the time she saw two men take accused from the 
table, immediately following the throwing of the liquor, she did 
not recognize them, but since then she believes that one of them 
was Captain Pannelee (R. 104). 

Testimony of the accused. 

The accused at his own request was sworn as a W1 tness to 
"testify in his own behalf". The only question asked the accused by 
his counsel was es to his identity. Counsel then turned him over to 
the prosecution for examination, stating that the defense had con
cluded its examination and was putting the accused "before the court 
for any questions that may be asked by the trial judge advocate or 
the court"• Defense counsel stated that accused had "taken the 
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stand to testify in regard to all specifications and charges". 
The prosecution announced that it did not desire to cross-examine 
and the court thereupon proceeded with the examination of accused. 
The procedure is unusual. On direct examination, accused did not 
testify in reference to any of the offenses charged against him 
and all his testimony was elicited by questions propounded by the 
court and in part by the prosecution. At no ti.Lle during the 
original appearance of accused on the stand or his subsequent 
resumption or the witness stand, at the request of the court, did 
the defense counsel ask him any questions. 

The accused's version.of the occurrences of the night of June 
17•18, 1932, as first stated to the court, was as follows: 

"I left the transport that night and went to the 
.Anny and Navy Club. I stayed there practically the 
whole evening until about one thirty when I happened 
to pass this party and at the present moment I do not 
remember just which one of the party spoke to me, but 
they called me by name and W'.rs. Witman asked me to 
sit down. If I flicked ashes on Captain Ward I do not 
recall that and I am sure I would have apologized if 
I had. I sat down by Mrs. 'Ni tman and Captain Ward 
jumped up remarking, 'God-damn youl You dirty bastardl' 
I resented that and told him so. He went over to the 
next seat adjacent to Mrs. Ward. From there he con
tinued his insulting remarks and I did nothing until 
he jumped up and said, 'God-damn youl You better get -
out of herel' It appeared to me that I had done 
nothing to Captain Ward and being unable to reach 
him, I threw the contents or the liquor glass at him. 
Eis cursing was the chief cause of that and some very 
insulting language. I believe Captain Cole and 
Captain Parmelee crone along then and we went out into 
the hall. Captain Parmelee and Captain Cole and I 
were conversing in the hall when I am sure that I was 
struck and knocked over a flower pot and from that 
time on I do not remember anything. I do not remember 
getting on the transport. I remember the next morning 
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having my eye cut badly and my eye was black. My 
nose was very sore and there was a large contusion 
on my left jaw and I called a medical officer to 
examine me six or seven days after that and my jaw 
was still sore. As to striking :t;;a.jor Duty or 
Lieutenant .Anderson afterward, I do not think I 
struck them. If I did I do not remember it. At no 
time do I remember striking anyone and I have no 
recollection of anyone striking me after I fell 
over this flower pot and having been struck by 
Captain Ward." (R. 65-66). 

In response to further questioning, he stated in reference to his 
sobriety that he had been drinking that evening and had visited 
many parties; that the morning after the events his memory was 
not clear as to what had happened although he did remember most 
of the incidents at the Ward party relative to the insults made 
and the liquor being thrown. He stated that it seemed to him that 
Captain Ward was to his left rear when he struck him, and he could 
just faintly see who it 1'18.S. He said he did not recall having 
struck Major Duty or Lieutenant Anderson. Upon being asked whether 
he knew any of' the people in the party when he first came to the 
party he replied, "Well, I had more or less known Captain Doherty. 
His daughter was on the transport comill8 over and she said she 
would like to have me meet her father•. He stated that Mrs. Witman 
asked him by name to join the party and that. he had not known Mrs. 
Wi trnan before that time. Upon being asked specifically whether 
she called him Mr. Lynch, he said that he could not recall whether 
she did or not; that she asked him to sit down but whether she used 
his name he could not recall (R. 67,68). Asked by the prosecution 
the direct question whether between one and two o'clock on the 
morning of Jilne 18th he was drunk or sober, he stated that he 
could not say as to the first part because he remembered some things 
that happened prior to being knocked over the flower pot; that he 
did have quite a few drinks. He stated that he did not think he 
was in full control of his faculties when he threw the contents of 
the liquor glass at Captain Ward, but that the provocation was 
sufficient to warrant anyone throwing sanething at Captain Ward. 
He stated that the insulting language and the fact that Captain 
Ward called him a bastard and the ensuing saroastio remarks would 
have angered and incensed anyone and incited the same act. In 
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reference to the sarcastic remarks, he stated that Captain Ward 
objected seriously to his sitting down by 1Irs. Witman and said to 
him, "God-damn you, I am not letting any so and so sit down with 
Mrs. Witman", or words to that e!!ect, the accused not remembering 
the exact words (R. 69-70). 

On the second day or the trial the law member announced "the 
court would like to recall the accused 1! he desires to take the 
stand", whereupon accused resumed the w1 tness stand. This second 
examination or him was conducted by the prosecution and nx,st or 
it was conducted with the view to impeaching his testimony given 
the prior day. The questions propounded were aimed at establishing 
that accused, during the investigation conducted by the department 
inspector in reference to the .disturbance at the club, had made 
statements inconsistent with those made when he took the stand as 

-a witness at his trial. In substance he testified that in his 
statement to the department inspector he stated that he only saw 
one woman in the Ward party but there may have been two; that he 
did not pay much attention to them and that he knew the men in the 
party were officers. He further stated that the inspector asked 
h1m who invited him to join the party and that he responded, "Well, 
during the whole evening, sir, no one was actually inviting anybody. 
I spoke to Lieutenant Fair and sat down to talk With him". Accused 
was permitted to explain his answers to the two questions just 
recited and stated in reference to the first one that the woman 
at the party whom he thought to be Captain Ward's wife was actually 
Mrs. Witman; that she was sitting on the couch with captain Ward 
and "he assumed the attitude of a marital position and I thought 
that was Mrs. Ward"; that he did not see the real Mrs. Ward very 
well and that he did not know either one of the women at the time. 
In reference to the second question, he stated: 

"I still contend that Lieutenant Fair was there 
at .the time I joined that party and also Mrs. \'lii:ma.n 
asked me to sit down and I merely said 'hello' to 
him. He spoke a tew words and I took the seat. I 
believe I was talking to him at the time I.Ira. i'li tman 
asked me to sit down." (R. 88-91). 

Accused further stated that at-no time during the investigation 
conducted by the department inspector had he stated that Captain 
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Ward had "God-damned" him or called him a bastard, but that his 
railure to do so was.because he did not ~derstand the nature 
or the investigation and did not think it was proper to give 
any testimony pertaining to his derense until the proper ti.me 
when the case might develop (R. 93,94). Questioned as to the 
discrepancy in his testimOny that he had been invited to join the 
party by Mrs. Witman and his statement to the investigating orricer 
that he had been invited by Lieutenant Fair, he explained that he 
considered the matter "a-elf-explanatory" in that Lieutenant Fair 
and Mrs. Witman were talking to him almost simultaneously, that 
Lieutenant Fair was the only person at that party whom he had 
known previously, and to whom he had addressed remarks (R. 94). 

Evidence as to Specification 1 1 Charge II. 

The evidence above summarized coTering the orrenses alleged 
in Charge I and its three specifications conclusively establishes 
the guilt or the accused or Specification l or Charge II, and or 
Charge II. ·FUrther discussion thereof is unnecessary. 

6. The discrepancies and contradictions in the testimony· 
given at the trial end swmnarized above cannot be reconciled. It 
is impossible to avoid one of two possible conclusions. One is 
that substantially all the people who testified at the trial and 
who were present at the army and Navy Club at the time the alleged 
offenses were committed by the accused were so much under the 
intluence of liquor as to have no clear impression of wbat took 
place nor any clear remembrance or the incidents. The other con
clusion is that many of the witnesses deliberately committed perjury 
at the trial. Among many contradictions that may be noted is th• 
fact.that almost al~ the witnesses for the prosecution and the 
derense stated that the accused was drunk, whereas Mrs. Witman 
testified that he was sober• .Another contradiction is accused's in
sistence that Lieutenant Fair'was a member of the party and that he 
himselr became a member as a result of stopping to speak to 
Lieutenant Fair, whereas the stipulated testimony or Lieutenant 
Fair clearly establishes that he was not a member of the Ward party 
and that he did not introduce accused to members or that party. 
Stiil another contradiction is the testimony of 11ajor Duty, LieutenaJ 
.Anderson and Captain Ward that accused and Major Duty left the 
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vicinity of the chow bench together immediately after the drink
throwing episode, whereas I~s. Witman testified that two men 
whom she did not recognize took the accused out into the hall 
immediately after that episode, although at the time of the trial 
she believed that Captain Parmelee was one of those men. Although 
Captain Doherty testified that he knew nothing of the disturbance 
in the corridor, Captain Parmelee and Captain Cole, both witnesses 
for the defense, testified that Captain Doherty was in the corridor 
attempting to put a stop to the fight, and after the fight he 
showed Captain Parmelee an injured finger with fresh blood on it. 
Another contradiction which cannot be explained is the testimony 
of all the members of the party, except Mrs. Witman, that they 
heard no insulting language used by Captain Ward toward the accused, 
and the testimony of M:r.!I. 111 tznan and the accused that Captain Ward 
was unjustifiably insulting and coarse in his remarks toward the 
accused, thus causing the accused to throw the liquor at Captain 
Ward. Still another contradiction is the testimony of Captain Ward 
that he did not strike the accused, while both Mrs. \11 tman and 
Captain Parmelee testified positively that they saw him strike 
accused se"lleral times. 

Whatever the condition of the members of the Ward party and 
ot other witnesses to the occurrences, the following facts are 
conclusively established by the evidence and stand substantially 
unquestioned by the defense: (a) the accused committed a technical 
assault upon Mrs. Frederick A. Ward by wrongtul.ly causing the 
contents of a glass partially full of alcoholic liquor to tall upon 
her during the commission of an assault upon Captain Ward; (b) the 
accused, without provocation, struck Major Duty with his fist and 
knocked him down; (c) the accused, without provocation, struck 
Lieutenant Anderson with his fist and knocked h1m down; (d} the 
accused was drunk and disorderly, his disorderly conduct consisting 
of the actions stated immediately above. All of these acts of the 
accused constitute military offenses. 

There remains to be considered the question whether the evidence 
establishes beyond reasonable doubt that accused's attacks upon 
Major Duty and Lieuten!lllt Anderson were treacherous as alleged in 
Specifications 2 and 3 of Charge I, the word •treacherouslY" evidently 
being used in those specifications to allege aggravating circum
stances. We are of opinion that the evidence fails to establish 
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"treachery", even giving that word the broadest meaning which 
it can have in connection with the text of the specifications. 
In our opinion there can be no treachery that is not intentional. 
The drunken condition of accused as exemplifi~d by his actions 
indicates e.ffinnatively what was stated as the opinion of several 
witnesses for the prose~ution, that the accused did not know what· 
he was doing. The attack upon Lieutenant Anderson is particularly 
probative of the fact that accused was unconscious of his actions. 
Lieutenant Anderson was at the United States Military Academy 
With accused, knew him, and shortly before accused's attack upon 
him had been greeted by accused by thij familiar name of "Andy". 
At the time of accused's attack upon Lieutenant Anderson the latter 
was doing exactly what common decency and custom dictated that he 
should do; in other word.a, he was endeavoring by persuasion and 
W1 thout violence to induce accused to leave the club in order that 
there might be no further trouble. Lieutenant Anderson was not a 
member of the Ward party, had no part in the incidents wh~ch 
caused accused to believe that he had been insulted, and in no way 
could have aroused accused's animosity. Accused's attack upon 
him could not have been ma.de with any mental consciousness of what 
he was doing. We are of opinion that so much of the findingi of 
guilty as to Specifications 2 and 3 of Charge I as includes findings 
that the assaults were ma.de "treacherously• are not sustained by 
the evidence. 

7. Charge I and its three specifications are laid under 
Article of War 95; in other words, the Charge by necessary inference 
alleges that the accused in camm.itting the offenses stated in the 
specifications was guilty of conduct unbecoming an officer and a 
gentleman and that the accused's acts establish that he is morally 
unfit and a· person with whom other officers cannot associate without 
loss or self-respect. So far as Sp.ecification l of Charge I is 
concerned, it is clear from the evidence that accused's technical 
assault upon Mrs. Ward was not such an assault as to oonsti tute 
conduct unbecaning an officer and a gentleman. There is not a 
scintilla of evidence that the assault upon Mrs. Ward 1re.s anything 
else than an accident. The intentional assault in connection with 
that incident was an assault upon Captain Ward, of which accused 
does not stand charged, although the evidence is sufficient to have 
supported such a charge. The accidental assault upon lllrs. Ward is 
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an ortense, but beiil8 an accident it does not constitute such 
immoral or dishonorable conduct as to be a violation of the g5th 
Article of War. 

It must also be concluded that the tindiJl8s of guilty of 
Specifications 2 and 3 of Charge I, with the word "treacherously" 
stricken from each specification, do not find offenses under the 
g5th Article of War. It ca.nnot be said that an assault and battery 
in itself consti~1tes a violation of the g5th Article. Even though 
an assault be without provocation, the pereon comm1ttiil8 the assault 
may think that there 113 provocation and, while provocation is not 
a defense to a charge ot assault, it may be en extenuation thereof. 
We are, therefore, of opinion that the assaults proved do not of 
themselves estatlish that the aocuaed is morally- unworthy to remdn 
in the A:nny end that the record of trial is consequently not legally 

· .sutticient to sustain a find1Il8 ot guilty of the 93th Art.icle of 
War. 

e. It is evident that the testimony introduced on behalf ot 
accused tended merely to extenuate his actions on the night in · 
question. In line with this policy of the defense, an attempt was 
made through the testimony of Mrs. 1'11 tman to establish that Captain 
Ward had been in similar controversies on prior occasions (R. gg..100) 
The law member ot the oourt sustained the prosecution's objection 
to the admission of testimony of that nature. We are of opinion 
that the rulill8 of the law member was correct. The testimony was 
clearly inadmis•ible tor the purpose of impeaching the testimony of 
Captain Ward. It had no substantial value· to establish that Captain 
Ward incited accused's acts of violence by provokiil8 words or 
speeches be~auee, even though on· other occasions he may have pro
voked controversies, that fact does not tend to establish that he 
provoked th• controversy 1n this case. 

g. All the offenses alleged in the three specifications of 
Charge I·were integral parts ot the disorderly conduct alleged 1n 
Specification l of Charge II, and the charge of disorderly conduct 
in Specification l ot Charge II could not have been sustained with• 
out proof of one or more ot the oftenaea charged in Charge I. All 
of the incidents included in the three specifications of Charge I 
took place 111 thin a space ot a very tew minutes, and the whole 
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matter, including the drunkenness, was, in the language of the 
Manual, "substantially one transaction" and should have been 
charged as such. Counsel tor the defense, in his summing up, 
stated that an injustice was being done the accused e.ud that 
Specifications 2 and 3 of Charge I were "dressed up in highly 
condemnatory language" w1 th the specific intent of bringing them. 
under the 95th Article of War, but he did not expressly or im
pliedly claim that the department colllIIIB.D.der had so adopted the 
unreasonable multiplication of charges and the unusual language 
ot some or the specifications as to be in legal errect the prose
cutor in the case and therefore ineligible to act·upon the charr~s. 
We find no indication in the record that the department comma.nde· 
was so personally interested in the prosecution of this case and 
in the number and character of charges preferred as to make him 
ineligible to act. 

10. We have considered a brief and a letter submitted on 
behalt_ot the accused by John D. Casto, Esq., or Washington, D. c. 
We find nothing therein to cause us to alter the conclusions 
expressed above. Mr. Casto's argument on the merits is based on 
assumed facts, many of which are not established by the evidence. 
We have also considered a memorandum submitted on behalf of the 
accused by Mr. G. c. Lynch, of Washington, D. c., brother or the 
accused, pointing out certain alleged discrepancies in the testi
mony. The claimed discrepanc:res between the statements of the 
witnesses as given at the preliminary investigation conducted 
Within a day or two after the alleged oftensESand the testimony 
given by the same w1 tnesses at· the trial are such as would nomally 
be expected, especially under the circumstances shown in this 
case, and do not affect the proof of the unquestionable guilt of 
the accused. 

ll • .A.t the time of trial accused was 26 years and 9 months 
of age, and his service is shown by the official Army Register 
as follows: 

"Cadet M.A. 2 July 23 to 23 June 24 and from 
l J'uly 25; 2 lt. of Inf. 13 June 29; trfd to 
c.A.c. 6 Oct. 31." 
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12. The court v:a.s legally constituted. No errors injuriously 
affecting the substantial rie_hts of the accused were committed 
during the trial. For the reasons above stated, the Board of 
Review is of opinion that the record of trial is legally sufficient 
to support only so much of the findings of guilty of Charge I and 
its specifications as involves the finding of guilty of Specification 1 
and the findings of guilty of Specifications 2 and 3 except in so far 
as they involve findings that the assaults alleged in said Specifi
cations 2 and 3 were cOJUillitted "treacherously", all in violation of 
the 96th Article of War, legally sufficient to support the findings 
of guilty of Charge II and Specification l thereof, and legally 
sufficient to support the sentence. Dismissal is authorized for 
violation of the 9~th Article of i'lar. 

&re/CCL-i ,Judge Advocate. 

no~ , Judge Advocate. 

Judge Advocate~ 

To The Judge Advocate 

.:-· ~ ..... 
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1st Ind. 

War Department, J.A.G.O., OCT 221932 - To the Secretary of War. 

1. The record of trial and the acccmpanying papers in the case 
of Second Lieutenant Charles A. Lynch, 0-17773, Coast Artillery Corps, 
together with the foregoing opinion of the Board of Review, are sub• 
mitted herewith pursuant to Article of War 50-!, for the action of the 
President. 

2. The Board of Review is of the opinion that the record ot 
trial is legally sufficient to support the sentence but that as the 
technical assault upon Mrs. Ward, alleged in Specification l of 
Charge I, was an accidental incident to an assault upon Captain Ward, 
an offense for which the accused was not brought to trial, and as the 
element of treachery alleged in Specifications 2 and 3 of Charge I 
was not proven, the three assaults proved under Charge I do not dem
onstrate that the accused is guilty of such immoral or dishonorable 
conduct as to render him morally unfit to retain his commission in 
the Army, and that, consequently, the assaults proved are not viola
tions of the 95th Article of War, but are violations of the 90th Ar
ticle of War as being acts of a nature to bring discredit upon the mil• 
i tary service. I concur in the opinion of the Board or Review that 
the evidence is not legally sufficient to support the findings that 
the assaults alleged in Specifications 2 and 3 of Charge I were com
mitted •treacherously", but I am constrained to disagree with the 
opinion of the Board of Review that the assaults were not violations 
of Article of War 95. 

3. The evidence establishes that on June 17, 1932, an Army 
transport arrived in Manila. 'l'hat 1 evening there was a general celebra
tion, tamed •Transport Night", at the Army and Navy Club. About 1:00 
o'clock in the morning or June 18th, a party consisting of five per
sons were seated on a settee and some chairs around a •chow bench", 
some of the members or the party drinking various liquors. The mem
bers of the party were Major William B. Duty, Philippine scouts (Air 
Corps), Captain Frederick A. Ward, Philippine Scouts (Quartermaster 
Corps), Captain James s. Doherty, Air Corps, Mrs. Frederick A. Ward, 
wife or Captain Ward, and Mrs. Clark c. Wi 'ttllan. While this party was 
seated around the chow bench, accused appeared in the doorway and thL 
came over to the place where the group was seated. He was unknown to 
any member of the party. Mrs. 'Ni tma.n, testifying for the defense, 
stated that she saw him standing in the doorway, that he looked lone-
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some, and th.at she assuned that he had just arrived on the transport 
and said "hello" to him and asked him to sit down. All the o th.er mem
bers of the group testified that they did not themselves ask accused 
to join the group, nor did they hear anyone else ask him. Accused 
seated himself on the settee next to Captain Ward. Mrs. Witman and 
Mrs. Ward were also seated on the settee beyond Captain Ward, Mrs. 
Witman being next to Captain Ward. As accused took his seat, same 
cigarette ashes were spill~d upon Captain Ward's coat, evidently as 
a result ot accused's awkward or dr\Ulken action. Captain Ward resent
ed this and told accused to look what he was doing, whereupon accused 
arose fran the seat and th.en sat down again, either accidentally or 
intentionally nudging Captain Ward with his elbow. Captain Ward then 
ma.de some remarks about there not being room enough for both ot them, 
arose from his· seat. and passed around to an empty chair at the other 
end of the chow bench. It is impossible to determine what remarks 
were actually ma.de by Captain Ward to accused at the time ot his oc
currence. All the members ot the party except Mrs. Wi1m9.n and the ac
cused testified that there was nothing objectionable or insulting in 
the remarks. Mrs. Witman and accused testified that CaJ.)tain Ward ad
dressed to the accused remarks which included the te1111 "God-damn" and 
also called accused a "bastard". Second Lieutenant Frederick L. Ander
son, jr., Air Corps, who stopped at the chow bench to speak to accused 
just at the time ot these occurrences, stated that immediately after 
the liquor .was thrown he heard Captain Ward apply to accused some such 
designation as "cur" or "cad", but did not hear him call accused a 
bastard and that he did not believe that the word "bastard" was used. 
In any event, almost immediately after Captain Ward took his seat at 
the opposite end ot the chow bench, the accused picked up a glass par
tially tilled with Scotch whisky and soda, it being a glass .fran which 
Captain Ward had been drinking, and threw the contents towards Captain 
Ward, some ot the contents falling upon Mrs. Ward and Mrs. Witmm. 
Thia act in itself indicates that Captain Ward's actions and language 
were considered by accused to have been highly insulting, and lends 
considerable weight to his claim, and the statement of Mrs. Witman, 
that Captain Ward did direct at him extremely insulting language. 

Dmnediately after the liquor was thrown, the members of the party 
arose tran their seats and Major Duty, saying to "the accused, •ill 
right fellow, let's get out ot here", walked with the accused out into 
the main hallway ot the club and suggested that he go home in order to 
avoid trouble, to which suggestion the accused apparently assented. 
Almost at once, however, accused struck Major Duty between the eyes 
without warning, Major Duty falling to the floor partially dazed. At 
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this time LieuteDB.nt Anderson, who had knoWll accused at the Military 
Academy, went to accused e.nd asked him if he knew him, to Vi'hich ac
cused replied, "Yes, Andy, I do•, whereupon Lieutenant Anderson sug
gested to the accused that he go home before anything more happened. 
Lieutenant .Anderson +.urned to walk out with accused when accused 
without warning struck him e.nd knocked him down. LieuteDB.nt Ander-
son arose, took hold of accused's arm, and said, "Better get out ot 
here", whereupon accused hit him again. At this second blow, Lieu
tenant Anderson struck at accused, but several men intervened, took 
hold of the accused and tried to force him out of the club. A gen-
eral melee resulted, all of it apparently being caused by the et:rorts 
ot several persons to eject accused tran the club, or at least to take 
him outside and put him in an autanobile for the purpose ot sending 
him back to the transport. The testimony as to what actually happened 
is contlicting. Captain Archibald L. Parmelee, 91st Coast Artillery, 
came upon the scene after the fracas had started and his impression was 
that most or the participants were trying to act as peacemakers. How
ever, he states that Captain Ward, who seemed to be the most impassioned, 
struck the accused, al though Captain Ward denied that at any time dur
ing the evening did he strike accused. Mrs. Witman also testified 
that she saw Captain Ward strike accused in the back at least twice• 
.Among those taking part as peacemakers, according to Captain Parmelee, 
was Captain Doherty, although Captain Doherty stated that he saw nothing 
of the disturbance in the corridor and that he himselt did not hit any
body that evening nor did he see anybody hit the accused. on the other 
hand, Captain Parmelee stated that after the disturbance was over, Cap
tain Doherty showed to him and Captain j• M. Cole, 59th Coast Artillery, 
e.n injured finger with fresh blood on it, which bears out Captain Par
melee•s testimony that Captain Doherty was attempting to put a stop 
to the disturbance. .Accused ad.mi tted throwing the liquor at Captain 
Ward, but claimed that it was the natural resentment caused by Captain 
Ward's insults to him. He also stated that the following morning his 
recollection of what had occurred the previous night was not clear, 
but that he did remember what had happened at the Ward party relative 
to the insults and to the liquor being thrown. Re did not remember 
striking 1&3.jor Duty or ,Lieutenant Anderson and did not believe that 
he had struck them, although he did not deny that he had done so. In 
reference to his sobriety, accused stated that he had been drinking 
that evening and had visited many parties, and that he did not think 
he was in tull control ot his faculties when he threw the contents of 
the liquor glass at captain Ward. Even at the trial, accused was un-
der the 1.m;pression that his original entry into the party was due to 
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the !act that Lieutenant Ford L. Fair, Air Corps, was w1 th the party. 
However, none o:r the witnesses mentioned Lieutenant Fair as being 
present and it was stipulated that Lieutenant Fair, i! present at 
the trial, would testify that he was not a member o:r the Ward party 
and that he did not introduce the accused to t.b.e members o:r thai 
party. 

All members of the Ward party except Mrs. Wi tma.n testified that 
the accu.,ed was drunk, Major Duty expressing his opinion that accused 
was probably so intoxicated that he did not know what he was doing. 
This opinion was also expressed by Lieu tenant Anderson. Captain Par
melee, who saw the accu.sed wandering around the club about halt an · 
hour before the tight in the corridor, decided at that time that ac
cused had had so much to drink that he sboUld go back to the transport 
and decided to take him back but did not act immediately upon that de
ciBion. When he finally decided to leave and take accused w1 th him, 
the fight had already started. On the other hand, Second Lieutenant 
Charles c. Cloud, 60th Coast Artillery, and Second Lieutenant Clifton· 
L. MacLachlan, 59th Coast J.rtillery, each testi!ied that he saw and 
talked to the accused apparently shortly before accused joined the 
Ward part7, and that although he showed evidence or having been drink
ing, he talked rationally and was in posaession o:r his faculties. Mrs. 
Witman also testified that the accused waa not drunk. 

Despite the unexplainable contradictions in the testimony or the 
various witnesses, the eTidence establishes beyond doubt that accused 
was drunk and disorderly at the Amy and Navy Club in 1.bnila in the 
early morning hours o:r June 18, 1932; that he oomni tted an assault 
upon Mrs. Frederick A. Ward by throwing part o:r the contents or a 
glass containing liquor upon her llhile attampti.Dg to throw it upon 
Captain Ward; and that, without apparent provocation, he struck and 
knocked down both Jlajor William B. Duty and Lieutenant Frederick L. 
Anderson. These assaults took place in the Army and Navy Club and re
sulted in a general melee and the forcible ejection of accused by per
sons not memhera or the Ward party. Accused was drunk, but 'his drullk
enness was TOlunta17, and therefore he was responsible for his acts. 
He himself testified 1:n regard to wha. t happened while the party was 
seated around the chow bench, and admitted that he threw the liquor 
at Captain Ward, claiming that he did so because he had been called 
Vile names. 

4 .. 
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4. I cannot 1ndorse the conclusions ot the Board ot Review 
thc,:t these assaults, camni tted at the place and under the circum
stances shown by the evidence, were not violations or the 95th Ar
ticle ot War. To hold otherwise would, in m:y opinion, be placing 
an undue limitation upon the meaning ot this Article and the acts 
constituting offenses thereunder, and would establish an undesir-
able and unwarranhd precedent. The evidence conclusively shows 
that accused made a violent assault without provocation upon two ot• 
ticers. He has been convicted of drunkenness of a gross character, 
characterized by peculiarly sbemerul conduct and a disgracetul ex
hibition of himselt involving an unseemly altercation and brawl with 
military persons in the presence of ladies in an officers• club. While 
it is unfortunate that the charge or being drunk and disorderly was not 
properly alleged under the 95th Article of War, I think that the mis
conduct alleged under Charge I constitutes a violation or that Article 
of War and fully justifies the sentence or dismissal. 

5. In general, when the tacts are not in dispute, the question 
as to whether such facts constitute conduct unbecoming an officer and 
a gentleman is a military question, the answer to which can be tound 
only in the history of the service and its traditions. In his con
sideration ot the g5th Article ot War, Winthrop cites an authority as 
follows: 

"Decisions ot courts-martial, when confirmed, 
show more clearly than any legal work can do what 
is the opinion of military men., who sit to try such 
oases, * * * 1n a great measure as a court ot 
honor." 

. The conduct denounced by the 95th Article ot War cannot be 
measured by the same legal yard stick that applies when the accused 
is charged with murder, larceny or other felonies, and the interests 
of the service demand that this Article be construed and maintained 
so as to preserve in the comnissioned personnel of the mili ta.ry service 
a due regard tor its honorable traditions and the reasonable demands 
or society over and beyond the criminal law. That is to say, that 
the determination by an 1.mpartial court that the particular conduct 
ot which an accused is found guilty is unbecoming an officer and a 
gentleman should be overruled only when it is obvious rrcm the evidence 
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that the court and the reviewing author!ty have wrongly evaluated the 
evidence or erroneously a:ppraised the conduct. In this case the recor4 
does not disclose that the court or the reviewing authority committed 
either such error. The court was composed ot ofticers ot rank, ex
perience and knowledge of traditions of the service who, by their tindirs, 
determined that the conduct or which the accused was found guilty is such 
as is contemplated by the 95th Article of War. 

To declare the conduct ot this officer not •unbecaning an officer 
and a gentleman• would be in my opinion a distinct step backlr81'd in the 
consideration of cases of this character. 

6 • There is inc losed herewith for your signature a dratt ot a 
letter to the President consistent with the foregoing should the views 
expressed herein meet with your approval. There is also inclosed tor 
your signature a dratt' of an alternative letter t6 the President eon• 
sistent with the views expressed by the Board of Review in 1ts opinion, 
in ease those views meet with your ap].)!'oval, and appropriate drafts of 
action by the President which ever vi;r~~ed, 

~~ip, 
Major Genera 

The Judge Advocate 
e Incle. 

Incl. l - Record of trial. 
2 - Opinion ot Board of Review. 
3 - Draft of letter to Pres. w1th 

recommendation ot Board or Review. 
4 - Draft of letter to Pres. with 

recommendation JUdgo Advocate General. 
5 - Draft of action by Board of Review. 
6 - Draft of action by ludge Advocate General. 
7 - Brief by civilian counsel. 
8 - Memorandum argument by brother of accused. 
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WAR DEP.ARTMilliT 
In the Office ot The J'u.dge Advocate General 

Washington, D.C. 
C..S-., ,.... rr-t:;:L . .Q...t.-\ ~~ 
~ q (~ ' 

CM 199337 SEF 2 9 1932 

UNITED STA.TES ) SIXTH CORPS AREA 
) 

Te ) Trial by G.c.M., convened at 
) Fort Wayne, W.chigan, August 

Pri-vate DAVID E. HUN'!' ) 26, 1932. Dishonorable dis-eharge,aue
(6682558), Company B, ) pended, and confinement tor 
16th Infantry. ) one (l) year•. Fort Wayne, 

) Michigan. 

· OPINIW 01' the BOA.RD OF REVllW 
McNEIL, BBENNAN and GUERIN, J'u.dge Advocates 

ORIGINAL EXAMINATION by WALSH, Judge' Advocate. 

1. The record ot trial in the case 01' the soldier named above, 
.w,.ving been examined in the office ot The J"udge .!dvocate General 
and there found legally insutticient to support the 1'1ndinga and 
sentence, has been examined by the Board 01' Review and the Board 
submits this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fications 

OHA.RGE: Violation ot the 58th Article ot War. 

Speci1'ication: In that Private David E. Hunt, Company 
B,' 16th Infantry, did, at Fort J"ay, New York, on. 
or about June 10, 1931, desert the service 01' the 

· United states, and did remain absent in desertion 
until he surrendered himself at Fort Wayne, Detroit, 
Michigan, on or about J'u.ly 29, 1932. 

He pleaded not guilty to, and was 1'ound guilty ot, the Charge and 
Specification. No evidence 01' previous convictions we.a introduced. 
He was sentenced to dishonorable discharge, 1'orteiture· 01' all pay and 
allowances due or to become due, and confinement at hard labor tor 
one year and six months. The reviewing authority approved the.sentence 
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but reduced the period of confinement to one year, directed its 
execution, suspended the execution of t~e dishonorable discharge, 
and designated Fort Wayne, Michigan, as the place of continElllent. 
The sentence was published in General Court-Martial Orders No. 234, 
Headquarters Sixth Corps Area, September 12, 1932. 

3. In view of·the conclusions hereinafter reached, the only 
question that need be considered at this time is whether or not the 

· court before 'Which this case was tried 11'8.S legally constituted. If 
not, its proceedings were void. 

4. The court was appointed by paragraph l, Special Orders No. 
143, Headquarters Sixth Corps Area, J"une 16, H32, and Colonel · 
Charles·E. Morton, United States Army, Retired, was detailed as law 
member thereof. The record in this case shows that the trial was 
held on August 26, 1932a It names Colonel 1~rton among the absent 
members, end indicates the reason for his absence by the word "(Re
tired)"• This officer had in fact been relieved from active duty 
effective August 15, 1932, by paragraph 7, Special Orders No. 188, 
War Department, July 18, 1932, reading in material part as follows: 

"7. By direction of the President, each of the 
following named retired officers of the u. s. Army is 
relieved from assignment and duty in connection with 
recruiting at the station indicated after his name and 
from further active dut~, to take effect August 15, 1932, 
and will proceed to his home: 

. * * * * 
Colonel Charles E. Morton, Detro! t, Michigan. 
* * * " * • 

5. The 8th Article of War provides that "the author!ty appoint~ 
ing a general court-martial shall detail as one of the members thereof 
a law member * * *"• That this provision is mandatory and that a 
general court upon.which no law membe~ has been detailed is not legally 
constituted and that 1ts proceedings are consequently void is well 
settled by decisions of the Board of Review and The Judge Advocate 
General. CM 197481, Hull; 197609, Massacar; 197810, Mllkern; and 
cases therein cited. """"i"t"is also well settled that a gene'ra.l court 
upon which a law member was originally detailed becomes illegally con
stituted when and if the law member•is relieved without a new law 
member being detailed in his place. CM 166057, Dunn; 187098, Renshaw; 
187201, Bokoski; and cases therein cited. ~ 
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In this case a ~aw member was originally detailed on the court. 
The question arises whether or·not the War Department order quoted 
above, relieving him "from further active duty" effective eleven 
days prior to the trial or this case, had the effect. of rendering 
.the officer in question ineligible to serve turther as a member of 
the court. If the War Department order did have that effect, since 
no new law member was detailed, it would follow from the decisions 
cited above that the court became illegally constituted and that its 
proceedings in this case were a nullity. 

The 4th Article of War makes "all officers in the military service 
of the United states• competent to serve on courts-martial. It has 
been repeatedly held that retired officers are "in the military_servioe 
of the United States" and are, therefore, eligible to sit as members of 
courts-martial. United States v. ~. 105 u.s. 244-245; Kahn1 et al. 
v • .Anderson, 255 U.S. l-7; ~ v. Henkes, 273 Fed. 108, 258 u.s. 524; 
Dig. Ops • .TAG .Tan.-June, 1921, p. 55; 1922, p. ·118. It f'ol~ows that 
Colonel-Morton, who was on active duty at the time he was detailed as 
law member, was eligible for such detail. But did his relief from 
active duty render him ineliglble? - Since the 4th Article or War makes 
•all officers in the military service of the Uni tad States• eligible,' 
and retired officers, as seen above, are held to be •in the service of 
the United Sta.tea", lllld since the 4th Article or War contains no specific 
provision that an officer otherwise eligible must be o~ active duty, 
it would seam, if we consider only the wording of this Article, that 
retired officers not in e.n active duty status may legally serve on courts
ma.rtial. However, the 4th Article of War must be read and construed in 
conjunction With the Act or Congress or April 23, 1904, lllhich A.ct was 
later incorporated in the United States Code (annotated), section 991, 
p. 175, ~itle 10, Ax,ny, which, in material part, is as follows: 

•991. Duties to which retired officers may be as
signed generally. The secretary of War may assign retired 
officers of the Anny, with their consent, to active 'duty 
in recruiting, for service in connection Witl. the Organized 
111.litia in the several States and Territories upon the 
request of the Governor thereof, as military attaches, 
upon courts-martial, courts of inquiry and boards, an1 to 
staff duties not,involving service with troops." 

To construe the 4th Article of War as permitting retired officers not 
on active duty to be members of courts-martial might easily lead to 
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incongruous results, for, under the provisions of the Act of April 
239 1904, quoted above, a r~tired offi~er, in time·of peace, may 
not be ordered to active duty without his own consent. Consequently, 
if detailed as a member of a court-martial without having been as
signed to active duty, he could not be compelled to serve without 
his consent. Moreover, in Kahn, et al. v. Anderson, supra, and in 
McRae v. Henkes, supre, it appears to have been taken for granted and 
'iiot'"'q'uest1oned that to be eligible to serve on a court-martial a re
tired officer must be on active duty. 

In view of the foregoing, the Board of Review is of opinion that 
the order relieving Colonel Morton from active duty had th~ effect or 
making him ineligible to sit as a member. of the court and was tanta
mount to leaving. the court without a law member. In other words, from 
a legal standpoint,· the situation, in so far as concerns the consti.tu
tion or the court, is not materially different from what it would be 
had Colonel Morton been discharged or dismissed from the Army on August 
15, 1932. , 

s. This case should be distinguished from .the Dawson case 
(CM 193913) which has been followed in CM 193896, Smith, and CM 193897, 
Vandervort. In the Dawson case it was held that anorder transferring 
a member of a court-martial beyond the_jurisdiction of the convening 
authority does not of itself relldve the transferred officer frcm his 
membership on the court. In that case the in.ember might at any time,· 
either With or without his consent, be ordered back to sit on the court. 
In the instant case, as seen above, Colonel Morton may not, without 
his consent, be ordered to sit on the court to which he was detailed. 

7. For the reasons hereinabove stated, the Board of Review is or 
opinion that when this case was tried the court was without a law member 
eligible to sit in any case and was, therefore, illegally constituted, 
and that, in consequence, its proceediI1£S in this case were void ab 
ini tio. The Board therefore finds that the. record is legally insuffic
ient to support either the findings or the sentence. 

• Judge Advocate • 

Judge advocate. 

7PP?',,1~U?.n>1 , Judge Advocate. 
~--,.-,_ ./

To The Judge Advocate General. ~ 
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1st Ind. 

War Department, J.A.o.o., SEF 2 9 l.932 - To the Secretary ot War. 

l. The record ot trial by general court-martial in the case 
ot Private David E. IDmt {6682558), Campany B, 16th Intantry, 1a 
forwarded herenth, as is also the opinion ot the Board ot Review 
based upon its examination ot the record. The case is one requiring 

. the action ot the President under Article ot War 50i. 
2. I concur in the opinion ot the Board ot Review and, tor 

the reasons therein stated, recon:mend that the proceedings, findings 
and sentence ot the court be Tacated as void ab initio, that accused 
be released from the continement adjudged by the sentence in this 
case, and that all rieµts, privileges and property ot which he has 
been deprived by virtue ot the sentence be restored. The proceedings 
in this ease being a nullity, there has been no trial in a legal sense 
and the accused may be brougb. t to trial betore another co~-martial 
upon the same charge and specification. 

3. ID.closed herewith is a draft ot a letter tor your signature 
transmitting the record to the President tor his action, together 
W1 th a torm of executive action designed to carry into ettect the 
recoIIID\endations hereinabove made should they mee 

The 

4 Incls. 
Incl. 1-Record ot trial. 
Incl. 2-0pin. of Bd. ot Rev. 
Incl. 3-Dratt ot let. tor sig. 

ot Secy. ot War. 
Incl. 4-Dratt ot executive action. 

~ val • 

•General. 





WAR DEPARTMENT, 
1In the Office or The Judge A.dvoc&te General, 

Washington, D. C. 

Military J"lµ!tice 
CM 199369 

\ 

UN I TE D S T AT ES) PAUAM.A. CANAL DEPARTUENT 
l 

vs. } Trial by G.C .:M., convened d · 
) Fort Davis, Canal Zone, A.llgll.St 

Private ROBERT DAVIS l 25, 1932. Dishonorable dis
(6358315), CompanyM, ) charge and confinement for 
14th Infantry. ) twenty (20) years. Penitentiar;r. 

HOLDING by the :BOARD OF REVIEW 
McNEIL, McDOUALD, and l3BENNAN, Judge Advocates. 

l. ,The record. of trial in the case of the soldier named above 
ha.s been eumined by the :Board of Review. 

2. The accused ms tried. upon the following charge and specifi
cationu 

CHARGES Violation of the 93rd Article ~r War. 

Specification ls In that Private Robert De.vis, Compa.ny :M, 
14th Infantr;r, did, at Fort De.vis, Canal Zoner on or 
a.bout July 4, 1932,' unla.wflllly enter the building oc
cupied Jointly as quarters by Major Thoma.s F. Taylor, 
14th Infantry, and Captain Stanley F. Griswold, 14th 
Infa.ntr;r, with intent to commit a criminal offense, 
to wit, rape, therein. 

Specification 2& In that Private Robert De.vis, Company M, 
14th Infantry, did, at Fort Davis, Canal Zone, on or 
about July 4, 1932, with intent to commit a felony, 
viz, ra~e, comm!t an assault on Martha. ~aylor, a female 
child Gt yea.rs of age, by wrongfully, willfully and 
feloniously placing an arm a.round her body and fond.ling 
the private and other parts of her person while having 
his penis exposed. 
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He pleaded not~gu.ilty to, a.nd was found guilty of', the charge and 
specifications. Evidence of' one previous conviction by SUmnary· 
Court for failing to take venereal prophylactic was introduced. He 
was sentenced. to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due a.nd confinement at ha.rd labor for 
twenty yea.rs. The reviewing authority approved the sentence, ,des
ignated the United States Penitentiary, Atlanta, Georgia, as the 
place."of; confinement and forwarded the record pursuant to the pro-
visions of Article.of' War 6~. · 

3. Both the entry of' the building and the assaitl.t a.re e.lleged. 
_to have been ma.de by accused with intent to commit rape. The ac
cused was 24 years of age at the time of the alleged offenses.· 
Martha Taylor's age was not established a.t the trie.l but she was 
alleged to be 6i yea.rs old in the specification and is described in 
the record &s a "small child" (R.16) and a "little girl." (R.9). 
She was present in court as a witness and this fact af'fb rds material 
evidence to sustain the finding by the court that she was six and 
one:half yea.rs of' age • 

. The testimony introduced by the prosecution to esta.blish the 
entry and the assa.ult was given by Martha. Taylor, the little girl 
alleged to have been assaulted, and by Vivian McKenzie, the colored 
cook in Martha's home,the quarters of the father, Major T.F. Taylor, 
located at Fort Da.vh, Ca.na.l Zone. The bu.ilding in which the as..:. 
as.ult, was ma.de consisted of two sets of quarters, the first floor 
set being occupied by Ce;ptain Stanley Griswold and the second floor 
set by Major Taylor. Marth& testified that she first saw accused 
on her wa.y home from the playground (R.18); that he followed her. 
into the hoµse and asked her if Captain Rustmeyer lived there; that 
she told him Captain Griswold lived down stairs and that she lived 
up stairs 

1 
(R.1S-l9)s that he put his arm around her· end his hand on 

her private.parts outside of her panties (R.17-18). The following 
questions and answers appear in the record of her testimony: 

q,. Did he get his hand under, your panties? 
A. No. 
Q. Just on your panties? 
A•.Yes. · 
Q. Did he tear your clothes, or attempt to take them off? 
A. No •. 
Q•. Were you frightened? 
A • . No; . 
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Q.. Did he hurt you? 
A. No. 

Q.. ••·•Did you stay there, or did you go saneWh.ere? 
A. I stayed there. 
Q,. You didn't go up e.cy- of the steps? 
A. No. 
Q.. When Vivia.n cs.me out, did you start to go upstairs then? 
A. I stayed down. 
Q. Did you walk awa.y from him? 
A. No. 
Q. You stayed right there until Vivian came down? 
A. YesJ then, when he went out, I went upstairs. 

• •• • < 

Q.. He didn't take off e.cy- of yau.r clothes, did he? 
A. No. 
Q..· And he didn't hurt you in e.cy- way? 
A. No. 
Q. He didn't frighten you? 
A. No. (R.20-21) 

Vivian McKenzie testified that while preparing supper for the 
children she heard the voices of Martha and a. man coming from down 
stairs; that after hearing Martha. say "this is Griswold's quarters," 
(R.8) she came to the ~tair-case and saw Martha stand!~ on the first 
tread of the stairs; accused was standing in-front of her with his 
arm a.round her in a.n attempt_ to kiss her (R.9). Witness :further 
testified "I saw him put his hand under Martha Taylor's dress •. ••• 
I saw this nan with his pants open going toward Martha, a.nd Martha 
kept backing up ·the staircase. I went down stairs and I said, •What 
are you doing here?• He said, 'I'm looking ~or Capt Rllstmeyer.• I 
said, •You know 1'1111 well Captain Rustmeyer isn't living here•; and 
he said, 'I beg your pardon, ma'am.• I said, 'Well, I saw whet you 
did to that little girl.' He said, •I-beg ycru.r pardon, ma'am.• I 
told him that I saw what he did to the little girl, and that I was 
going to let Major Taylor know about it, and he said, 'I beg your 
pardon, ma'am' and started fixing his pants and went out through the 
door" (R.9). In response to a question witness said that accused 
had his private parts exposed, so that she could see them (R.10). 

On cross-examination,she testified she did not see the accused 
kiss Martha (R.11) J that he did not attempt to hold her When she started 
up the stairs (R.111 and that her clothing was not torn or removed in 
any way (R. ll-12) • 

Martha's pa.rents returned soon after the incident occurred. 
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Major Taylor, the fa.ther, testified that he and Mrs. Taylor left 
the children in charge of Vivian McKenzie at their quarters 
"sometime aroWld 5:00 o'clock in the afternoon" and returned "some
where in the vicinity of 7:00 o'clock." After being advised or 
the occurrence, he ~egan t~ qu.estion W..s.rtha who "had.all the indica.
tions, when I ,vas questioning her, as if I expected to pWlish her; 
that is, she acted to me in a. lot of ways as if she was afraid to· 
answer, to tell me just exactly what had happened, until I assured 
her that I was not going to do anything to her." He :f'u.rther testi
fied that Martha wa.s not unduly excited - "just a little evasive in 
the beginning," a.nd that she then had her dinner and went to bed 
(R.22) • 

, 4. The first question presented by the record is whether or 
not there is a:ny substantial evidence to sustain the finding of the 
court that, at the time a.nd place alleged in Specification 2 of 
the Charge, aocused had the intent to rape the child, that is, 

. to penetrate her sexual organs with his. This is a question of 
law which must necessarily be considered by the Board of Review and 
does not involve determining the weight of evidence or passing upon 
the credibility of witnesses. Intent being a mental process can 
only be inferred, in cases such as this, from the character and 
degree of the violence applied, the la.1\:,0'\l.B.ge, threats, demonstrations, 
and entire conduct of the accused, the place, time, a.nd other circum
stances of the attempt, etc. See Winthrop, 2nd Ed., page 688. In 
other words, evidence as to intent is usually purely circumstantial 
and, under the rules of law, is not substantial evidence upon which 
a finding can be made unless it is such as to exclude every reasonable 
hypothesis except the one of accused's guilt. CM 195705, Tyson.and_ 
oases cited. Considering the evidence in this.case in view of the 
principles stated above it is clear that the evidence is consistent 
wit~ a. reasonable hypothesis that accused, rather than intending to 
force his penis into the sexua.l organs of the child, was attempting 
to excite a. se:x:u.el. reaction in himself by means of fondling the child's 
body,~ perversion which is far from uncommon. 

According to the testimony the incident occurred between 5 and 7 
o'clock in the afternoon of July 4, 1932, while it 111a.s still daylight 
(R.22,26). _The assault took place in the entrance to the quarters 
of Major Taylor, the_ father of the child, in a building consisting of 
two sets· of quarters,· both of which were occnpied. The assault more
over took place at a time when in a.11 probability there would be 
persons _i:n both sets of quarters who would easily be attracted by the 
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cries of pain which would inevitably be evoked if an adult ma.n 
should attempt to force an entrance into the sexual organs of a • 
child less than 7 years of age. The circumstances of time and 
place a.re inconsistent with the theory that accused had the intent 
a.scribed to him in the specification and of which he was found 
guilty. The principle applicable to the facts of this case ia 
well stated in Roba.t v. State (91 Tex. Cr. Rep. 468; 239 s.w. Rep. 
966) as follows.-- - · 

"It is essential that a specific intent to commit 
rape be established by the testimony, ~ ..U. ~ ~ 
beyond lli~ possibility .2!.. ~ intent. • • • The 
fa.ct that the conduct attributed to the appellant we.a 
atrocious and merited pi.lnishment cannot take the place 
of proof establishing the elements of an assault with 
intent to rape." (Underscoring supplied). 

See also State v. Wilson (228 Pac. Rep. 803) for a review of 
decisions~aey jurisdictions on this point. 

It therefore follows and the Boa.rd holds that the record of 
trial is not legally sufficient to support the finding of guilty of 
Specification 2, except in so far as it involves a finding of guilty 
of ass~ult and battery, aggravated by the indecent conduct of the 
accused a.nd the tender yea.rs of the child. We feel it necessary to 
emphasize the fa.ct that the holding expressed above is limited to 
the unusual facts of this case. Had the time and place. of the as
sault and the actions of the accused been different than they were, 
the evidence might well have been so substantial as to support find
ings of gllilty of assault with intent to commit rape. 

5. The conclusions expressed above necessarily require a 
determination as to whether accused was properly convicted, under 
Specification l of the Charge, of housebreaking, tlhich is defined as 
unlawfully entering another's building with intent to commit a criJn
inal offense therein. M.C.M. 1928, page 169. Under the laws of 
the Canal Zone a.ssa.u,lta and batteries a.re criminal offenses punishable 
a.a such. The act of accused in entering the building with intent to 
assault the child therefore constitutes housebreaking and the record 
of trial is lega.lly sufficient to su.p:port the f'inding of guilty of tha.t 
offense. 

. -5-
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6. The sole question remainirg to be considered is llbether 
or not the record of trial is legally sufficient to support the 

,sentence of confinement for 20 yea.rs. The Executive Order limi~ 
ing punishment preecribes a limit of p,mishment for assault and 
battery of confinement at he.rd labor for not to exceed six month• 
a.nd forfeiture _of not to exceed two-thirds of the soldier' a pa.y per 
month for a like period. It is eTident, since the Execut.ive Order 
does not permit t~e imposition of dishonorable discharge, that the 
assaults and batteries referred to in that order do not include in
decent assaults on women and children, but only simple assaults such 
e.s are a.pt to occur smong groups of men in post or cantonment, and 
we so hold. CM 188606, Pa.pa.ris. The offense of which ac~ed stands 
properly convicted, under Specification a of the Charge, is therefore 
not covered by the Executive Order. Indecent assaults upon children 
a.re recognized a.a differing from assaults a.nd batteries and are con
demned and ma.de punishable by the laws of many, if not most, of the 
States of the United StatesJ for example, they are punishable by the 
laws of Illinois by confinement in a penitentiary for a period of 
from one to 20 yea.rs, by the laws of Michigan by imprisonment for not 
more than 10 yea.rs, by the laws of Connecticut by imprisonment for 
not more tha.n 10 y&a.rs, by the laws of l!aine by imprisOillllent for not 
less than one or more tha.n 10 years, and by the laws of Ohio by im
prisonment in the penitentiary for not more than 10 years. The 
Executive Order provides that offenses not provided for remain pun
ishable as authorized by statute or by custom of the senice. We 
find no federal statute of general application which denounces such 
aaaaults as the one involved in this case, nor do we find in the Code 
of the District of Colui:'ill.ia any statute which, in specific terms, 
denounces such an offense. But Section 37, Title 6, of that Code 
denounces several acts of cru.elty to children, among them the abuse 
or otherwise willfu.l maltreatment of any child under the age of 18 
years. The offense of which the accused stands legally convicted 
under Specification 2 of the Charge is analogous to abuse or willi'ul 
maltreatment of a child even if in fact it does not constitute abuse 
or willfu.l maltreatment as those terms are used in the statute. 
Congress has prescribed that persons in the District of Columbi~ who 
violate the section referred to maybe punished by a fine of not more 
tha-i $250 or by imprisonment for a term of not exceeding two years or 
both. It is the custom of the service, where no limit of punishment 
for a.n offense is specifically prescribed in the Executive Order, to 
follow Congressional expression of what constitutes appropriate pi.inish
ment. We therefore hold that the ma.x:imum confinement whic~ may be 
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imposed 'Ulld~r Specification 2 is two years; a.nd that so much of the 
sentence in this case as provides for confinement in excess of 12 
years is unauthorized. 

7. For the reasons stated,· the Board of Review holds the 
record of trial legally sufficient to support the findings of guilty 
of Charge I, but only so much of the finding of guilty of Specificatio~ 
l of the Charge as involves & finding of guilty of unlawfully entering 
the building described in the Specification with intent to commit a 
criminal offense, to wit, assault and battery, therein; legally suf
ficient· to support only so much of the finding of guilty of Specifica-· 
tion 2 as involves a findi~ of gu.ilty of assault and battery on Martha 
Taylor, a female child of~ years of age, the assault being aggravated 
by the indecent conduct of the accused and the tender years of the child, 
in violation of the 96th Article of War and legally sufficient to support 
only so much of the sentence as involves dishonorable discharge, for
feiture of all" pay and allowa;nces due or to become due, a.nd confinement 
at hard labor for 12 years. Penitentiary confinement is authorized by 
Article of War 42 and Sections 55 a.nd 401, Title 6, of the Code of the 
District of Columbia. 

, Judge Advocate. 
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WAR D.EPAR'IMENT 
In the Office or The J'udge Advocate General 

Washington, D. c. 

CM 199391 

UNIT~D STATES ) SECOND DIVISION 
) 

v. ) Trial by o.c.M., convened at 
) Fort Sam Houston, Texas, 

Sergeant OTTO KLIMA ) A.uguat 5 and 27, 1932. Reduc
( 646l.105) , Company K, ) tion to grade or private, con
23d I.ll:!antry, ) finement tor six (6) montha, 

) and rortei ture or $14 per month 
) tor like period. Fort Sam 
) Houston. 

HOLDING by the BOA.BO OF REVIEw 
McNEIL, BRENNAN and ammm, Judge Advocates. 

l. T)ie record or trial in the case or the soldier named above, 
haVing been examined in the office ot The ~udge Advocate General and· 
there found legally insufficient to support the findings and sentence, 
has been examined by the Board ot Renew and held to be legally 
sufficient to support the findings and sentence as approved by the 
reviewing authority. 

2. In~ v. Whitney (116 U.S. 167, 183) the.United States 
supreme Court said: 

"Under every system or military law ror the govern
ment or either land or naval forces, the jurisdiction 
or courts martial extends to the trial and punishment 
ot acts or military or naval officers which tend to 
bring disgrace and reproach upon the service or which 
they are members, whether those acts are done in the 
performance ot military duties, or in a ciV11 position, 
or in a social relation, or in private business.w 

L'he principle applies equally to noncommissioned oftioers. In cases 
Where the specifications allege conduct such as that charged in 
the instant case, it is peculiarly tor the court-martial to determine 
Whether the evidence establishes the offense; in other words, whether 
the conduct charged and the evidence in support thereof show a breach 
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of that part ot Article of War 96 which denounces "all disorders 
and neglects to the prejudice of good order and military discipline" 
and "all conduct of a nature to bring discredit upon the military 
service", and the approved findings ot the court in that respect 
may not properly be disturbed by The Judge Advocate General or 
the Board of Rtview where there is substantial evidence to support 
the findings and no error ;vas committed during the trial which 
injuriously affected the substantial rights of the accused. 

We are of opinion that the allegations of the specification 
sufficiently set forth conduct of a nature to bring discredit upon 
the military service and that there is substantial evidence in the 
record to sustain the findings of the court as to Specification 1 
of the Charge. It is the traditional duty of.officers and non
commissioned officers to be solicitous of the welfare of enlisted 
men of the lower grades. Had a civilian acted as the evidence 
shows and as the court found that Sergeant Klima acted, he would 
undoubtedly be the subject of disapprovine comment by those aware 
of the facts. Such actions are even more discreditable on the part 
of officers and nonrommissioned officers of the Anny. 

/{J;:lr~/'1.L--:(::/ J"udge Advocate, 

· 'C&~ad· , Judge Advocate. 

Judge ..i..dvocate • 

. ... 
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WAR DEPARTMENT 
In the.office of The Judge Advocate General. 

Washington, D.C. 

OCT 2 41932 

UNITED STATES ) FOUR'm CORPS ABE4. 
/ ) 

v. ) Trial by G.C.M., convened at 
) Fort Benn11J8, Georgia, Sepiem

Captain STUART D. CAMPBELL ) ber 6 and 22, 1932. 
(0-7756), Q;uarte:miaster ) 
Corps. ) 

OPINION ot the BOA.RD 01!' REVIEW 
McNEn., BRENNAN and GUEIµN, Judge Advocates. 

l. The record of trial in the case or the officer named above, 
havilJ8 been e:z:amined in The Judge Advocate General's C>:rficeand 
there found legally insufficient to support the sentence as published 
by the revie'l'ing author!ty in General Court-Martial Orders No. 213, 
Headquarters Fourth Co:rps Area, October 5, 1932, has been e:mmined 
by the Board ot ReView and the Board aubm.1ta this, 1ts opinion, to 
The J"udg~ Advocate General. 

2. '!'he accused in this case was found guilty ot two specifica
tions involving frauds upon the government (AW 94) and five specifi
cations involVing false official statements (AW 9:5) and was S8lltenced 
to be dismissed the service. The reviewing author! ty under date ot 
October 5, 1932, signed the following action: -

· •In the foregoing case or Ce,ptain Stuart D. Qampbell, 
0-7756, ~uartermaster Co:rps, the sentence is approved., 
but, Owillg to the previous excellent service ot this 
officer and-the recommendation tor clemency, attached to 
the.record, signed by five of the eight members ot the 
court who sat at the trial of this case, the trial judge 
advocate, the defense and assistant defense counsel, so 
much ot the sentence as is in excess of torteiture ot 
$50.00 per month tor six months is remitted. As thus 
commuted the sentence will be duly executed.• 
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The proceedings, including the sentence adjudged and the action 
quoted above, were published in General Court-Martial Orders 
No. 213, Headquarters Fourth Corps Area, October 5, 1932. 1 

3. By h,is action the reviewing authority undertook to 
coDJlllute the sentence. This he bad no power to do.· Except "when 
empowered by the President so to do", no authority interior to · 
the President has power to commute a sentence. This principle 
is so long and so finnly established as to require no discussion•. 
AW 47; AW 50; Winthrop (Reprint), P• 472; Davis, p. 210; M.C.M., 
1928, par. 87 b, p. 77; id. 1921, par. 384, p. 320; id. 1917, par. 
384, p. 186; id. 1908 (corrected to 1910), p. es; id:-1908, p. 67; 
id. 1905, p.· 65; id. 1901, p. 63; id. 1898, p. 58;1d. 1895, p. 68;. 
Dig. JAG, 1912, p:-176; Cps. JAG, 1918, p. 116; CM 148677, Flanngan, 
Oct. 22, 1921. The reviewing authority has not been empowered by 
the President to commute the sentence in this case. 

Since the reviewing authority was without power to commute 
the sentence, it follows that so much of his action as purports to 
commute is clearly a nullity. The question then-arises whether or 
not the first clause of the action, the words "The sentence is -
approved", may be separated from the rest of the action and con
strued as a valid approval of the sentence. The Board .of Review-is 
of opinion that both as a matter of strict law and in fairness to 

. the accused this may not be done. All the language or the action 
following the four opening words last above quoted clearly indicates 
that the reviewing authority considered that the accused should not 
be dismissed. He had power only to approve without qualification 
or to disapprove the sentence or dismissal. Reading the entire 
action, as must be done in any rair endeavor to ascertain the true 
intent of the reviewing authority, it is clear that he bas taken 
neither or the only two actions he had power to take. It follows 
that the whole purported action is a nullity and that, consequently, 
the general court-mar~ial order promulgating this void action is 
also void. The Board is; therefore, of opinion that· the action or 
the reviewing authority and the general court-martial order should 
be vac~ted and that the record of trial should be returned to the 
reviewing authority tor proper action _11pon the. sentence, either 
approving or disapproving it. Until a valid action upon the 
sentence sball have been taken by the. reviewing authority, it is 
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considered that the record will not be ~omplete and that, 
consequently, any consideration or the sufficiency or the record 
to support the sentence adjudged, when and it approved by the 
revieWing authori t;r, would, at this time, be pr81I18.ture. 

, .Tudge Advocate. 

J\ldge Advocate. 

To The J\ldge Advocate Gene •~ 

Continuation on page (51) 
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WAR DD>A.RTMEt,"'T 
In the O:rtice or The Judge .Advocate General 

Washington, D.C. 

FEB 1 5 1933 
CM 199440 

UNITED STATES ) FOURTH CORPS AREA. 
) 

v. 
•Captain STUA.Rr D. CAMPBELL 

(0-7766), Quartennaster 

) 
) 
) 
) 

Trial by G.C.M., convened at 
Fort Benning, Georgia, 
September 6 and 22, 1932. 
Dismissal. 

Co~.h ) 

OPINION of" the BOA.RD OF REVIEW 
McNEn., McDONALD and WILLIAM3, Judge advocates 
ORIGINAL EXAMINATION by WALSH, Judge Advocate. 

1. The Board ot ReView has examined the record or trial in 
the case ot the otficer named above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following charges and 
s:pec1fications: 

CHARGE I: Violation or the ~4th Article or War. 

Specification l: In that Captain Stuart D. Campbell, 
Quartennaster Corps, did, at Fort Benning, Georgia, 
on or about, to Wit: from June 6, 1932, to June 20, 
1932, knowingly and wilfully misappropriate labor 
of one L.B. Hodges, a ciVilian employed by the· 
United States Govermnent, ot the value of about 
$78.67, property ot the United States, :turnished 
and intended tor the military serVice thereor. 

Specification 2: In that Captain Stuart D. Campbell, 
Quartermaster Corps, did, at Fort Benning, Georgia, 
on or about, to wit: from June 17, 1932, to June 30, 
1932, knoWingly and wilfully misappropriate labor 

· or .one H. M. Kelly, a civilian employed by the 
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United Statea GoTel'lllllent, ot the ffl.ue ot about 
$60.00, property or the United Statee, turu11he4 
and intended tor the military aerTice thereot. 

CHARGX IIs Violation ot the 9Dth J.rUcle ot War• 

•
Specitication ls In that Captain Stuart D. Campbell, 

~arte:rmaster Corpe, did, at Fort Benning, Georgia, 
on or about July 7, 1932, 111.th intent to dece1Te 
the CoTIJID8naant, The Infantry School, l'ort Benning, 
Georgia, otticially state 111 n1U~ to the 
Q,uarte:master, Fort Benning, Georgia, reporting 
on the conatruction of a fishing -ran or truck, 
relatiTe to the source ot labor and personnel per
toming the same, utilized by the said Campbell 
to aid him 1n the construction, at J'ort Bennill8, 
Georgia, ot said tiehing van or truck, the property 
ot eaid Campbell, in subetance, that Tisi •i,nuaber 
ot ciTilian employees did assist me in their spare 
time, at no expenae to the GoTel'Ilment, moatl7 in 
t:tie giTing of advice•, 'llhich aaid etatement •• 
known by said Campbell to be untrue, in that he 
,rell knew at the time that Tis: one L.B. Hodges, 
a ciTilian employed by the United Stat.. Govern• 
Jll.8llt, had been engaged at the direction and under 
the aupervieion ot said Campbell in pertoming 
labor in, about and upon the construction ot a14 
fishing Tan or truck from to nt1 June e, 1932, to 
June 20, 1932, at an exp8118e to the OoTermnu.t 
ot, to Tits t,a.e7. 

Specitioation 21 In that Captain Stuart D. Cqpbell, 
Q.uarte:rma.ster Corps, did, at Fort Benn1ng, Georgia, 
on or about 1uly 7, 1932, with intent to 4eoe1Te 
the Comnandant, The Intantry School, :rort :S.DD1ng, 
Georgia, officially etate 1n niting to the 
Q.uarte:maater, Fort Benning, Georgia, reportin& 
oa the conatruction of a fishing 'ftll or tn.ok, 
relative to the aource of labor an4 peraonnel · 

-a-
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·performing the same, utilized by the said Campbell 
to aid him in the construction, at Fort Benning, 
Georgia, ot said tishing van or truck, the 
property ot said Campbell, in substance, that viz: 
•At no time was any civilians, engineer, tireman, 
or otherwise connected w1 th the railroad, aiding 
me in this construction•, which said statement 
was known by said Campbell to be untrue, in that 
he well knew at the time that viz: one L. B. 
Hodges, a civilian employed by the United states 
Government as blacksmi \oh, Transportation Bre.nch, 
Q,uartenna.ster Corps, Fort Benning, Georgia, had 
been engaged at the direction and under the super
vision ot said Campbell in pertorming labor in, 
about and upon the construction ot said tishing 
van or truck trom to wit: June 6, 1932, to June 
20, 1932. 

Speoitication 3: In that Captain Stuart D. Campbell, 
Quartennaster Corps, did, at Fort Benning, Georgia, 
on or about July 7, 1932, with intent to deceive 
the Comznandant, The Intantry School, Fol"t Benning, 
Georgia, otf'icially state in wr1 ting to the 
Quartermaster, Fort Benning, Georgia, reporting on 
the construction ot a tishing van or truck, relative 
to the source ot labor and personnel pertorming the 
amn•, utilized by the said Campbell to aid him in 
the construction, at Fort Benning, Georgia, ot said 
tishing van or truck, the property ot said Ce.mpbell, 
in substance, that Tiz: "A number ot civilian em
ployees did assist me in their spare time, at no 
expense to the Government, mostly in the giving ot 
advice", which said statement was known by' said 
Campbell to be untrue, in that he well knew at the 
time, that viz: one n. M. Kelly, a civilian employed 
by the United States Government, had been engaged 
at the direction and under the supervision ot said 
Cempbell in pertorming labor, in, about and upon 
the construction ot said fishing van or truck, trom 



to wit: JUne 17, 1932, to JUne 30, 1932, at an 
expense to the government of, to wit: $50.00. 

Specification 4: In that Captain Stuart D. Campbell, 
Quartermaster Corps, did, at Fort Benning, Georgia, 
on or about July 7, 1932, with intent to deceive 
the Commandant, The Infantry School, Fort Benning, 
Georgia, officially state in writing to the 
Quarter.master, Fort Benning, Georgia, reporting 
on the construction of a fishing van or truck, 
relative to the source of labor and personnel per
fonning the same, utilized by the said Campbell 
to aid him in the construction, at Fort Benning, 
Georgia, of said fishing van or truck, the 
property of said Campbell, in substance, that viz: 
"At no time was any civilians, engineer, fireman 
or otherwise connected with the railroad, aiding 
me in this construction•, which said statement 
was known by said Campbell to be untrue in that 
he well knew at the time that viz: one H. M. Kelly, 
a civilian employed by the United States Govern
ment as a car repairer, Transportation Branch, 
~rterma.ster Corps, Fort Benning, Georgia, had 
been engaged at the direction and under the super
vision of said Cam;pbell in performing labor in, 
about and upon the construction of said fishine 
van or truck, from to wit: JUne 17, 1932, to 
June 30, 1932. 

Specification 5: In that Captain Stuart D. Campbell, 
~uartermaster Corps, did, at Fort Benning, Georgia, 
on or about July 7, 1932, ,rith intent to deceive 
the CoI!lI!laD.dant, The Infantry School, Fort Benning, 
Georgia, officially state in wr1 ting to the 
~uartennaater, Fort Benning, Georgia, reporting on 
the construction of a fishing van or truck, relative 
to the source of labor and personnel performing the 
same, utilized by the said Campbell to aid him in 
the construction, at Fort Benning, Georgia, of a 
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certain fishing vau or truck, the property or 
said Campbell, in substance, that viz: "Mr. Kelly, 
a civilian carpenter, working at the Round House, 
did coine at my request on two or three occasions 
to Fire Station No. 2, to advise me in regard to 
the installation of bunks, etc., purchased trom 
the Williams Lumber Company, who did practically 
all of the carpenter ll'Ork", Which said statement 
was known by the said Campbell to be untrue, in 
that he well knew at the time, that Tiz: said 
H. M. Kelly had WQrked in, about and upon the con
struction of said fishing van or truck, a·t Fire 
Station No. 2, from to w1 t: J'une ro, 1932, to 
June 30, 1932. 

He pleaded not guilty to, and was found guilty of, all the charges 
and specifications. No evidence or previous convictions was intro
duced. He was sentenced to be dismissed the service. Five of 
the eight man.bars of the court and the trial judge advocate recom
mended that the sentence of dismissal be modified so as to allow 
accused to retire for physical disability, the total loss of one 
eye, giving as their reasons (1) accused's long and distinguished 
military record both in peace and war, (2) his excellent character 
and enviabl~ reputation as testified to by officers of distincti9n, 
and (3) the possibility that at the time of the offense accused 
was not in his normal mental state due to worry as to his con
tinuance in the Army, to marital difficulties, and to worry and 
pain caused by the loss or the sight or his eye. 

The reviewing authority approved the sentence, "remitted" so 
much thereof as exceeded a forfeiture of $50 per month for six 
months, "as thus commuted" ordered execution of the sentence, 
published a general court-martial order promulgating the proceed
ings, and forwarded the record of trial to The Judge Advocate 
General in whose office it was examined and found legally insuf
ficient to support the sentence as modified by the reviewing 
authority, the basis for such finding being that the reviewing 
authority had no power to commute a sentence of dismissal and that 
his action, therefore,·was a nullity. Thereupon, the record of 
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trial was e:xamined by the Board or Review which submitted i ta 
opinion to The J'udge Advocate General, who tranam.1 tted it, 
with his recommendations, to the Secretary or War tor the action 
of the President. All or· the foregoing proceedings in the 
office of The Judge Advocate General were taken in accordance 
with the provisions of Article or War 50i. In accordance with 
the opinion of the Board of Review and the reCQim:llendation of 
The Judge Advocate General, the President on October 29, 1932, 
vacated the action of the reviewing authority and the general 
court-martial order publishing such action as null and void by 
reason or the fact that they purported to commute the sentence 
of dismissal, and remanded the record of trial to the reviewing 
authority for proper action upon the sentence "either approving 
or disapproving it•. Thereupon, the reviewing authority took 
supplEl!lental action as follows: 

9 In the foregoing case or Captain Stuart D. 
Campbell, 0-7756, Q,uartermaster Corps, the sentence 
ts approved and the record or trial is forwarded for 
action under the forty-eighth Article of War. Onng 
to the previous excellent service of this officer 
and the fact that he made tull restitution to the 
government after his dismissal had been announced 
by the trial court and the recoim:llendations tor 
clemency, signed by five of the eight members of the 
trial colµ't and by the accused's immediate Command
ing Officer, it is believed that the sentence should 
be mitigated. I therefore recommend that the sentence 
be commuted to a torfei ture of $50.00 per month tor 
siX months•, 

and forwarded the record of trial tor act~on under the 48th Article 
of War. 

3. Certain undisputed facts established by the evidence may 
be sUIIIIl8.rized as follows: The accused, Captain Stuart D. Campbell, 
Q.uartennaster Corps, was during the months of May, June and J'uly, 
1Q32, stationed at Fort Benning, Georgia. He was Transportation 
Officer and as such his duties included the operation and maintenance 
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of the post railroad and the railroad roundhouse located on the 
reservation, and superVision of the personnel, both civilian 
and military, on duty in connection with the operation and 
maintenance of the railroad (R. 18, 26-28,108). He was also, 
during the period in question, the Poat Fire Marshal (R. 108). 
During the latter part of May, 1932, accused approached F. A. 
Whitaker, master mechanic, a civilian employee ot the Quartermaster, 
on duty at the roundhouse, and outlined to him a plan tor the con• 
struction ot a V8ll which he contemplated building upon the chassia 
ot a Ford truck. The plan involved a body containing bunks and an 
ice box, and accused drew uyon the :rloor ot the roundhouse a diagr8Ill 
indicating the length and width of the body and the location ot the 
doors (R. 18). On JUD.a 3, 1932, the Ford chassis was delivered at 
the roundhouse (R. 19,llO), where Loyd B. Hodges, blacksmith, and 
Henry M. Kelley, carpenter, both civilian employees ot the Quarter
master and on duty at the roundhouse, worked upon the truck in 
accordance with the plan outlined to Whitaker (R. 19,20,29•31,33, 
34,111,112). Certain welding of door frames and placing ot angle 
bows was done, and about June 20th accused had t~e chassis removed 
to Fire Station No. 2 (R. 21,34,110,lll), where the carpenter, · 
Kelley, worked upon the truck until June 30, 1932 (R. 21,34,112). 
During the entire period of construction accused inspected the 
work practically every day and saw both Kelley and Hodges working 
on the truck during the regular wolicing hours (R. 20,30,33,34,110,112, 
113). Accused certified on time slips as to the presence tor duty 
or these two employees tor the period in question (R. 55-56), and 
they were paid their full regular salary from government funds 
(R. 31,35,51•53,112; Ela 1,2). On J'Uly 7, 1932, Colonel J. DeCamp 
Hall, Quartermaster Corps, Post Quartermaster, Fort Benning, Georgia, 
was instructed by the executive officer at post headquarters to 
investigate and report the tacts connected with the construction or 
a van which was then at Fire Station No. 2 (R. 65). He found that 
the van was the property of accused and upon inquiry was infonned 
by ;ccused that he had constructed the van himself, with the ex
ception ot sane welding which was done at the roundhouse (R. 6e). 
He also stated to Colonel Hall that several men had assisted him 
by giving advice, and that the men at the fire station had worked 
during their idle time (R. 56,105) •.Accused was directed by Colonel 
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Hall to eubmit a statement in writing (R. 66,ll3), wh.1ch statement 
(~. 3) 1e dated J'uly 7, l.932, 'bears the signature "Cempbell•, and 
1s addressed to •quartermaster, Fort BeDD1ng, Georgia•. The 
tollonng extracts appear therein: 

"A. number of ciTilian E1I1Ployees did assist me in their 
spare time at no expense to the Government, mostly 
in the giving ot advice.• 

•At no time ,ras ,my c1Til16ll8, engineer, :tireman, ·or 
otherwise, COllllected 1f1 th the railroad, aiding me in 
this eonstraction.• 

"Mr. Kelly, a ciTilian carpenter, working at the 
ROUlldhouae, did come at .my request on two or three 
occasion.a to Fire Station No. 2, to advise me in regard 
to the installation ot bunke, etc. purchased trom the 
Williams Lumber Compan7, ,mo did practically all ot 
the C8.l'Pellter work.• 

~beequontl.1, on 1'uly 12, 1932, accused paid to the Post Finance 
Ot'ticer $60.20 to coTer the salary c,t :Kelley tor the period he 1rorlted 
on the vaa (R. ~3,108,109) • 

. 
,. ~o ertdence tor the prosecution, Jl.Ot atated above, 1e 

brie!ly aa tollons 4'. A. Whitaker testified th.at the J'ord ch.e.slis 
ftl!I brought to the rou:c.dhoue on June 3d and work ns begun upon 
it on Monday, 11.me e, 1932. On this date, while Loyd B. Hodge,, 
theblackanith, was at 1Jo:til: upon the chaes1e, accused arrived an.a 
~vo Roaeee "orders and directiollll" (R. 19, 20). Hodgea continued 
working on the truck ®ring the regular •ork hours ot the day untU 
:une 20, 1932 (R. 20), mid performed no otticial duties except 
"two or three little odd Joba• eons.un1:og e.bout thirty .minu.tes (R. 2l) • 
The regular •hOl' b.oUre at tb.ie time were trom &sZO a.m. to 3s00 ;p.,m. 
J.e~ocl in~•cted. tlle work on tho ehassil praot1call7 •nry da7, 
reme.1:n1:iig at the roundhouse nin•tr-tiTo 11er eent ot tho time, Tith 
tho exception ot one da7 on 'Which he did not appear at all (R. 2e>, 
2~,118). About "three or tour Mys• before Monday, June 20, l9Z2, 
tM 4'.ate the truck wae moved to Fire station No. 2, Hen.17 14. Keller, 
tha carpenter, be60 m,rk up01l the ,.-an, end .atter it1 romcrral went 
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every morning to the tire station. For the ten day period . 
following J\ule 20th, Kelley performed no services at the round
house (R. 21). The official duties or Hodges and Kelley were 
entirely in connection with the.maintenance or the post railroad 
(R. 25,28). Private Albert Levesque, Infantry School Detachment, 
a painter, on duty at the roundhouse, also worked on this truck 
during the month and did not perform his customary duties tor 
the goverll,lllent during this period (R. 22). "Sometime after the 
first ot J'uly• accused gave W1 tnesa a check tor $5.00 W1 th in
structions to give it to Levesque and "tell him if anybody asked 
him .how long he worked on the truck to say only about five days" 
(R. 117). " 

Loyd B. Hodges, blacksmith, testified that he has been 
employed with the railroad at the roundhouse at Fort Benning tor 
ten years (R. 29), and that his rate or pay is $183.00 per month 
(R. 32). During the latter part of' 1Ja.y, 1932, Mr. ilhitaker called 
witness and showed him some drawings "on the floor• in connection 
with a truck Captain Campbell wished to have built (R. 29). Witness 
began wgrk upon the truck on June 4, 1932, and continued until 
June 18, 1932 (R. 30), going to Fire Station No. 2 •one time" after 
the truck was removed to that location (R. 32). During this :period 
he worked "approximately thirteen" days, and accused never made 
any statement to him that he was not to work on this chassis during 
regular working hours (R. 31). He •cut the chassis in two and 
extended it out twenty-tive inches and welded it back together" 
(R. 30). He also did "cutting and weld1ll8, fastening and shapill8 
the bows, 1t1ndo1rs and door frames and tenders"• During this period 
or thirteen days he did •very little" work in connection with his 
duties at the roundhouse except that there might have been "a chisel 
to dress maybe, which would take five or ten minutH", and he would 
do that (R. 31). Accused visited the roundhouse to inspect this 
work "about once a day", usually staying about thirty minutes (R. 30), 
and ins truetad W1 tness ."•hat he wanted done on the truck" (R. 31) • 
over this entire period w1 tness did the wol'k described during the 
regular workill8 hours and did not on any occasion work on this 
chassis "Olltside those hours" (R. 30,31). 
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Henry M. Kelley, carpenter, testified that during the month 
or June, 1932, he was a car repairer at the roundhouse, Fort 
Belllling, Georgia, and was paid at a rate or seventy cents per 
hour (R. 33). Accused spoke to witness about helping him out on 
the truck "before the chassis was ever delivered to the roundhouse" 
(R. 37}. Re began work on the truck on June 17, 1932, while the 
chassis was at the roundhouse e.nd continued until "the last day 
or June, 1932" (R. 33,34). While the truck was at_the roundhouse 
and also after it was rmioved to Fire Station No. 2, it was in 
the open where anybody could see it (R. 36). Witness perf'onned 
this labor on the truck during the regular working hours and did 
none or this work "outside those hours". Accused inspected the 
work "lJossibly once a day" and never informed witness that he was 
not to work on the truck during regular hours. During the period 
in question witness "did all the woodwork". · He "put the floor in 
it" and "lJut the lattice on it and the sides and the top"• 'lhe 
lattice was or wood and was •rastened to steel bows". When witness 
started work' the truck did not have a.body on it and there was 
"very little wood on it, if any• (R. 34,35). Witness had •taken 
a course in architectural drawing" and advised accused about the 
work on the truck and gave him the benefit or his experience (R. 36). 

Private lat Class Albert Levesque testified that he was on 
duty during the month or June, 1932, with the Railroad Transporta
tion at the roundhouse, Fort Benning, Georgia. On June 20, 1932, 
accused directed him to "drive his car to Fire Station No. 2", and 
for the period following that witness "done some painting on his 
.truck" (R. 40). Accused would inspect the work on the truck "around 
four o'clock", and sometimes "11hile Mr. Kelley was working on his 
truck" he inspected the work abou~ noon. Witness worked on the 
truck "from the 20th to the 10th, except one day" When he was on 
kitchen police; he •worked in the morning and afternoon" until 
"about four o'clock - sometimes tour thirty". The work_he per
formed on the truck had nothing to do with his regular duties 
(R. 41,42). He had a conversation with accused at the roundhouse 
and •he told me that if anybody asked me how long I worked on that 
truck, to tell them three or tour days". Mr. Whitaker gave w1 tness 
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a tive dollar.check which he had receiTed trorn accused (R. 41). 
Accused might.have stated that the tiTe dollars was "tor the 
three or tour days you worked overtime" and witness might have 
misunderstood him (R. 42). 

Colonel J'. DeCamp Hall, Q,uartermaster Corps, Post Quarter
master at Fort Benning, Georgia, testified that he assumed the 
duties ot quartermaster on June 18th but reported on J'Une 4, 1932 
and'!3topped a tew days with Captain Campbell" (R. 70). On 
Saturday-, J'une 5, 1932, accused took him all over the post, and 
repeated th~ trip on Mondat morning (R. 72). They visited the 
roundhouse but he does not remember seeing the van. On June 20th 
he made his rounds alone and "tirst saw the van at Fire Station 
No. 2" (R. 73). Witness stated that unless he actually- saw the 
work being carried on, he would not know what was being done be
cause there was no "routine channel by which you might ha.Te 
known what work was being carried on so that this construction 
work might have come to your attention" (R. 74). On J'Uly 7, 1932, 
he called accused to his office and told him that he "was ordered 
to investigate the building ot his van", and accusedttreplied that 
he had anticipated my investigation, as he had already heard that 
I had been at the fire station". Accused then "exhibited" a 
number ot paid bills and assured w1 tness that "no Govermnen·t 
material had been used in the van, and that the van had been con
structed by him, with the exception of acme welding to the bows 
and door frames that he had done at the roundhouse, and that 
several men had assisted him with advice, and that the men at the 
tire station had worked during their idle time" (R. 66). The 
accused was very much upset over the atfair and talked •quite 
treely, and his conversation was very clear•. Witness understood 
he said what he thought to be the truth (R. 71). Witness then 
stated to accused, "Captain, would you mind giving me a written 
statement as to what you have told me", and in the course of 
twenty or thirty minutes he returned and handed w1 tness the letter 
(Ex. 3) (R. 66). What he stated in his written statement was 
"about the same as he told it *** verballyt' (R. 71). A.tter re
ceiving the letter on J'uly 7th, he continued his investigation 
(R. 87) and did not tind the circumstances exactly as set torth 
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in the letter. He was at first deceived by his letter.(R. 69). 

5. The evidence for the defense is substantially as foll.ows: 
The accused was sworn as a w1 tness in his own behalf and testified 
th.at he is a naturalized American citizen of British parentage•. 
He attended the first officers' training camp at Fort Sheridan, 
Illinois, and was sent to France in September, 1917, joining the 
First Division as a first lieutenant ot Infantry and remaining with 
it until he was wounded at Soissona. He commanded Company A of 
General Pershing's Composite Regiment, and led the allied parades 
in Paris, London and Washington. He was later conuniasioned in the 
Regular Army and returned to Germany w1 th the 15th·Infantry. sub
sequently, he was connected w1 th the Graves Regist:ra.tion Service 
both in France and Russia, and afterwards attended the French 
Q.uarte:rmaster School. He married a French woman, but after returning 
to the United states she was unable to adjust herself to American 
people and their modes or living, which resulted in a separation 
and her return to France. He gave her their home, paid her lawyer's 
tee, and made her an allowance ot $75.00 a month, but she found th.at 
she could not get a divorce in France so she returned to the 
United States. Through her attorneys, she was making demands 
which he could not meet and threataned to come to Benning and tell 
the commandant th.at he was not treating her properly. On the 
morning of J'uly 7th, just before writing the letter to Colonel 
Hall, he had again been info:rmed that counsel tor his wife waa 
da:nanding immediate payment of sums which he could not maet. 
Sometime before this he had been sent a copy or the "Army and Navy 
Register" showing his nmn.e checked in red as one of the 2000 
officers to be eliminated under pending legislation. This 
caused him a great deal of grief and he decided to build the van 
and go to "Santiago", the home or his sister. In Fabruary his 
left eye had been badly injured, and on July 5, 1932, while at 
his quarters, something in his eye "bursted• and afterwards he 
•couldn't see anything•. He did not have the eye treated and 
tried to "conceal" the injury. On the morning or J\11.y 7th, he 
was "almOat frantic" but did not want to go on sick report because 
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he had no hospital record other than being wounded in action. 
It was on the afternoon ot this day, July 7th, that the investi
gation of Colonel Hall took place and the letter (Ex. 3) was 
prepared and submitted by him (R. gs-106). Colonel Hall called 
him into his office and told him he "had been ordered to inTesti
gate" (R. 106,113) the buildiDg ot his van and asked him it he 
had "used any government material• and if "any OiTilian1 engineer, 
or fireman" had worked upon the van. He exhibited his paid bills 
to Colonel Hall and stated that he •had a certain fellow down at 
the roundhouse that had helped*** on the carpenter work", and ~bat 

' •seTeral soldiers• had assisted him at-the roundhouse and at Fire 
Station No. 2 {R. 106). At the request.of Colonel Hall, he then 
prepared the written statement (Ex. 3) coTeriDg what he had said. 
At the time he was in a •contused mental condition•, and •only 

. through the fortitude one gets in battle and intensive disciplinary 
training" did he keep on his feet (R. 114). He was not nervous 
about 11'.hat he bad done because he •didn't think about it that way•. 
Colonel Hall's investigation did not cause him "any.nervousness" 
except that he regretted causing him ar.y trouble (R. 116) 1 and •the 
~ast thing in the world" he ever thought or was deceiviDg him (R. 106}, 
He had no idea that his letter "Was going forward• (R. 113) although 
he expected ·•to hear more ot it• (R. 116). Hi~ stenographer did 
remark that the letter was "disjoined", but it he had tried to dic
tate another he •would have been in the hospital• (R. 113). He be
lieved Colonel Hall •already knew the siutation• because he bad told 
him about the van and showed it to him, and he did not intend to 
"hide anything from him" (R. 105,106). The Commandant, General 
King, was Chief of Staff of the First Division, a man he loved 
and respected, and he "couldn't lie to him"• He was proud of the 
van and intended to sho-. it to.General King and Colonel Hall when 
it was finished (R. 107). He admitted that he knew both Hodges 
and Kelley had 110rked on the van during regular government hours 
and that they both had re.cei ved their pay for the tim< 'u question 
from government funds (R. 112-114), but that he •originally 
intended" to pay for this labor (R. 109), and added that a number 
of officers had visited the van during the period of construction 
and several indicated a desire to build one similar to it, and 
"they knew I was going to pay for it by my own statement•. He 
did not realize that he could not use government labor and reim-
burse the government for it (R. 106). When he stated in his letter 
to Colonel Hall that •a number of civilian employees did assist 
m~ in their spare time, at no expense to the government, mostly 
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in the giTing of •dnoe•, he d14 not oonaider the men lie "meant 
to pa7" (R. 112). · He a4de4 •1 t would be ad.nine tor me to 
atate that Mr. Hodge• had aseiated me at no e1penae to the 
g0Tern11uu2.t beoauee I lmew he had llOt• (R. 113). When he atated 
in the l1thr, -Mr. Kelley, a civilian carpenter, work1Jl8 at 
the roundhouae, did oom.e at '!!fJ' request, on two or thret eecaaiona 
to 7ire Station No. 2 to adTiae me in regard to inatallation of 
llualta, eto.•, he ha4 Kelle7 and Hodgea contuse4, and Hodg11 •• 
the me.n that he had in mind eom.ing to the tire ataUon. (R. 114) 
and •there 1a no quea-.ion• about that atatement in the letter 
llein& untrue 'becauae he "Ra not thinking about hill at th.at 
time• (R. 115). H• did liTe a check tor tiTe dollar• to Mr. 
Whitaker nth inatl'\lotiou to gin it to Leveaque and at th• 
time •told him juat enctly what I toll Lenaqu1; that it waa 
tor the tour or tiTe daya he worked 0T1rt1m.e tor me" (R. 115). 
R• paid the Finall.ce otticer tor the time Kelley worked, a• ht 
had •originall7 1:D.tended", but did not pay tor HodgH becaun 
Colonel Hall told him not to pay •an~ther oent•. Every :man who 
worked on the Tan was paid; he gan three dollars to the man who 
installed the eleetric wiring tor overtime, and two dollars. to 
the man who checked up the brake• (R. 109). (It e.lao appear• 
that he preaen.ted a radio to the Fire Departmed to repay the 
a~ then tor the HrviCH rendered b7 th• (R. ~) ). 

K:ra. Clan. M. Zehrbach, Colum.bua, Georgia, testified thai 
on .J'Ul.7 7, 1932, ahe •• aocuaed•a atenograi>her; that llhe had Jcnon 
hill tor a.bout 1.wo and one-halt yeara, and na aasociated w1 tb. 
hill dail7. J'or HTeral days prior to J'uly 7th, she had noticed 
that he looked like he na worried about aomething (R. 88). Re 
perto:mel hia uaual dutiea bu1 had not carried on 1n a connected 
11a7. She often au:ed hi.Di if there n.a •aomething bothering him" 
and he r911lied -No•, but ahe felt that he waa worrying about 
womething "he 4idn•t feel tree to diacuaa•. When he dietated the 
letter (lb:. Z), he aeeaed-.. little bit agitated, a little bit 
unou• and hia dictation na not aa connected as it had alnya
l»••• She oalle4 hia attea.tion to th'ia after ahe wrote ,the 
letter but he aa.14 •1t na ell. righ1•. that Colonel Hall onl7 
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wanted it tor his personal use and only requested "a briet 
outline". Accused ma.de no changes in the letter, it was typed 
exactly as dictated, and he said that he did not wish to read 
it over and rewrite it (R. 89•90). 

Captain Clough F. Gee, Quartermaster Corps, testified th~t 
he has been intimately associated with accused at Fort Benning, 
Georgia, tor approximately two years, and that his general 
character is good. Accused impressed him as "being a very 
straight-forward, to-the-point kind of officer", although he 
sometimes made up his mind a little readily. For about six 
months prior to J'Uly 7th accused seaned worried about something 
"other than his job", but witness did not know what it was. He 
would order out transportation even though the limit on drivers 
and trucks had been reached, and would make "snappy decisions" 
w:tiich caused witness to believe that he did not give sufficient 
thought and care to details. He was not "the same officer" he 
_had been (R. 85-86). 

Captain Carl H. ~abelonsky, Quartermaster Corps, testified 
that he has known accused for about two and OJl~11*_aJ..,t;;n!eara at 
Fort Benning, Georgia; has bad daily contac1/(lt.''~a1r, and his 
general character is "most excellent" (R. 98). 

The defense introduced the proceedings of a board or officers 
(Ex. C), which met at Fort Benning, Georgia, on August 15, 1932, 
to inquire as to an injury sustained by accused. The following 
is quoted :rrom the findings of the board: 

"l• That Captain Stuart D. Campbell, Q.M.c., 
Fort Benning, Georgia, sustained an injury to his 
left eye about 10:30 P.M., February 3, 1932, while 
driving an automobile on the Columbus-Fort Benning 
Road, within the Military Reservation, and toward 
the post or Fort Benning, Georgia.• • * 

•e. *** that this injury appeared to him to 
occur just as he passed another car, which was 
traTeling toward Columbus, Georgia, and appeared to 
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be caused by a blow from some objec·t which he could 
not locate; That he halted his car alongside the 
road until the acute pain subsided somewhat, at 
which time he noticed a peculiar discharge from the 
eye, and then proceeded·to his quarters; that for 
several days his eye was inflamed and bloodshot, 
causing friends and subordinates to remark on it, 
but finally cleared up. 

"7• That there was a recurrence of this severe 
pain and discharge from his eye on or about July 5, 
1932, while seated at his desk, and following the 
subsidence of the acute pain, Captain Campbell dis
covered himself unable to see from the left eye. 

"8• That Captain Campbell's left eye was 
organically sound and well on January 7, H32, the 
date of his annual physical examination; that on 
August 6, 1932, Captain Campbell's left eye was 
blind and that this blindness has cont.i.nued to the 
present time; that at various times subsequent to 
January 7, 1932, end prior to August 6, 1932, 
Captain Campbell's left eye was the seat of a re
current inflammatory process; that this present 
blindness of Captain Campbell• s left eye is due to 
a traumatic cataract, with ccmplete synechia, the 
latter secondary to an iritis, but which might well 
have followed an injury to the eye. 

"9. That in the opinion of the Board Captain 
Campbell sustained his injury 'IN LINE OF DUTY' and 
'NOT TEE RESULT OF HIS OWN MISCONDUCT'"• 

Major General Frank Parker testified by deposition (Ex. A) 
that the accused was a lieutenant, doing company duty, when he 
took command or the 18th Infantry in December, 1917, and he has 
known him quite well sinc.e then. Because of accused's soldierly 
appearance and behavior, he placed him in command or e. company 
early in 1918 and recommended that he be promoted to captain. 
Accused comm.anded the company to the entire satisfaction of 
w1 tness until he was wounded during the second battle of the 
Marne in J'Uly, l <alB, since which t L--ne witness has met him only 
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on certain social occasions. The following is quoted from 
General Parker's deposition: 

"During this ti.me, Captain Campbell's character 
was that of an upstanding, energetic, efficient and 
courageous officer. I know nothing of this officer 
except what is worthy of praise. His service during 
this time was performed in accord with the high 
standards of the First Regular Division, A. E. F. 
He was wounded in the battle which was the turning 
point of the war. '!he roll 'l'lb.ich the First Regular 
Division played in that battle, and the roll which 
the 18th Infantry played in that division are matters 
of history. '!his asset of service should be caref'Ully 
considered in connection with any liability which 
Captain Campbell's service has since undergone." 

In a letter to the accused, which is copied into the record (R. 95): 
General Parker stated, "I am handing this in on :Monday for your 
Croix de Guerre", and quoted his recommendation as follows: 

"Displayed the highest quality of courage at the 
head of his men in the Sector of Villers•Tournelle 
from April 24 to June 2, 1918, and in the offensive 
south of Soissons, which comnenced on July.ls, 1918. 
He was severely wounded while valiantly heading his 
company in attack." 

Lieutenant Colonel Charles A. HUnt, Infantry, testified that 
he has known accused since about October, 1917, and was accused's 
battalion colllI:lB.nder from February to J'u.ly, 1918, during which period 
accuseo. c=runanded a company of the 18th Infantry in the front line 
in the Toul and Cantigny sectors. '!he accused participated in "the 
attack at Soissons and was wounded during the action of the second 
day and suffered a second wound while being evacuated. He did not 
return to the regiment until January, 1919. Because of his out
standing record, he was selected to command the company picked 
from the First Brigade for the Pershing CO!:!posite Regiment (R. 12-14). 
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Witness also testified: 

"D:uring all this service under me I teal that 
I know Captain Campbell very intimately. I knew him 
under the stress of battle conditions, the relaxations 
of' rest periods, and the relaxations of post-armistice. 
I found him to be an absolutely honest officer, ab- · 
solutely reliable, depen~ble, and a very efficient 
company commander. He was one of the highest type ot 
otficers in the First Division, and one of those who 
ma.de the record of the First Division What it was in 
the World War. He was an outstanding officer in that 
clan. I would be very glad to have Captain Ce.mpbell 
serve under me, now or in the tuture.• (R. 14.) . 

Major B. R. Legg, Intantry, testified that he has known accused 
tor about thirteen years.· He knew him very intimately during the 
nr and he was an officer of the very highest type nth the highest 
reputation tor courage on the battlefield. Witness has known 
aecused during the past year and a half at Fort Benning and his 
opinion ot him has been "just the same". He would especially de
sire to have accused serve with him on troop duty (R. 87,88). 

The defense otterred in evidence the indorsement of Major 
General Campbell King, dated August 23, 1932, forwarding the charges, 
which reads in part: 

"3• While trial is deemed necessary, it is 
thought that under the circumstances of this case, in 
view or Captain Campbell's long and faithful service 
and his excellent war record as a gallant officer, he 
should not be dismissed from the service, it found 
guilty or the ottensea charged. Accordingly, it is 
recommended that the charges be amended as to the 
Article of War under which laid so that conviction 
the..-eot does not entail mandatory dismissal, as is 
now the case with the charge laid under the 95th 
Article of War.• (R. 96,97.) 
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The defense also introduced the efficiency reports covering 
accused's service rrom November, 1919, to June, 1932, of which 
one was superior, eight excellent, and twelve satisfactory (Ex, B), 

e. We have not summarized in this reView the testimony of 
certain witnesses, which is sufficiently covered in the statement 
or undisputed tacts, paragraph 3 above, or is otherwise unimportant. 
The omitted witnesses are Stephen A. Tyler (R. 37-39), Private 
Arthur L, Allen (R, 43-46), Private John o. McArthur (R. 47-50), 
Captain Arthur J, Perry, Fina.nee Department (R, 50-54), and B. C, 
Markey (R. 54-60), all for the prosecution, and the stipulation 
of Captain E, W, Lewis, ~uartermaster Corps, offered by the 
defense (R, 90), 

7, The only question of law arising in this case is whether 
the misappropriation or the labor of government employees is 
ma.de punishable by the 94th Article of War. The pertinent part 
of that highly penal statute declares that 

".A:r:ly person subject to military law*** who 
steals, embezzles, knowingly and willfully mis
appropriates, *** any ordnance, arms, equipments, 
runmunition, clothing, subsistence stores, money or 
other property of the United States furnished and 
intended for the military service thereof*** shall, 
on conviction thereof, be punished by fine or im
prisonment, or by such other punishment as a court
martial may adjudge, or by a.ny or all of said 
penalties," 

The accused is not charged with the misappropriation of any property 
described in the enumerated list. To say that the general words 
"other property" following the specifically named kinds or property 
embrace labor would be to depart from a well known rule of statutory 
construction, By the rule of construction known as the "ejusdem 
generi•", where general words follow the enumeration of particular 
classes of persons or things, the general words will be construed 
as applicable only to persons or thiz:.gs of these.me general nature 
or class as those enumerated, The word "other" following an enum
eration of particular kinds of property is therefore to be read 
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as "other such like• and to include only others of like kind 
or character. Western Dredging and Improvement Co. v. Reldmaier, 
111 Fed. 123. This rule has been held especially applicable 
to penal statutes. In the case of United States v. Salen, 235 
u.s. 237, on page 249, the court said: -

"Such an interpretation would give an exceed
ingly liberal construction to a statute defining 
a felony. It would ignore the fact that the mean
ing of words is affected by their context e.nd 
violate the settled rule that words which standing 
alone might he.ve a wi~e and comprehensive :1Jllport 
will, when joined with those defining specific· 
acts, be interpreted in their narrower sense and 
understood to refer to things of the same nature 
as those described in the associated list, enum
eration or class. er. Virginia v. Tennessee, 148 
U.S. 503;519; United States v. Chase, 135 u.s. 
255,258; ~ v. ~. 95 u.s. 704,708." 

Accordingly, the Board of Review is of the opinion th.at misappro
~riation or misapplication of the services of government employees 
is not made punishable by the 94th Article of War. 

Though the offenses alleged in Specifications 1 and 2 of 
Charge I were im;properly laid under the 94th Article of War, the 
misappropriation of the services of Hodges and Kelley, both 
employees of the government, by having them perform labor on 
the private truck or van of the accused during the hours they 
were paid by the govermnent to render service for the United 
States, is clearly an offense to the prejudice of good order and 
military discipline and conduct of a nature to bring discredit upon 
the military service in violation of the 96th Article of War. 

s. Under Charge II, alleging violation of the 95th Article 
of War, that is, conduct unbecoming an officer and a gentlEilltl.n, 
there are five specifications alleging false official statements 
by accused. The record of trial discloses that in fact accused 
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made but one statement, which statement is raise in several 
particulars. Under these circumstances, there should have 
been but one Sl)ecirication under the charge, which specification 
ahould have set out the substance or accused's statement arid 
alleged the particulars in which that statement was knowingly 
raise and made with the intention to deceive. However, as the 
sentence or dismissal 1s mandatory upon conviction or one 
apecitication properly laid under the 95th .Article or War, no 
rights or the accused were prejudiced by the unnecessary 
multiplication of specifications in this case. ,The Sl)ecitica
tiona allege that accused made the ralae statements 1n writing 
•nth intent to deceive the Commandant, The Inrantry School". 
The letter containing the ralse statements was addressed to the 
Q.uarte:rmaster, but the evidence shows that it was writ ten 
immediately atter accused had made a verbal explanation concern
ing the construction or the van to Colonel Hall, who told 
accused that he "was ordered to investigate the building ot his 
van"• The no:cmal source or such an order to the quartermaster 
would be trom post headquarters and the report ot investigation 
would be submitted there. The natural result or a false report 
to Colonel Hall under these circumatancea would be to deceive 
the Oommandant, who was the post ccmmander. The accused made n.o 
objection to the form of specitication, and the question merits 
no turther discussion. That the statements made w,re false aa 
alleged and calculated to deceiv.e 1.a clear. 

g. .Accompanying the record ot trial is a recomnendation, 
signed by tive or the eight members ot the court-martial which 
tried the accused, recommending that the sentence of dismissal 
adjudged by the court be modified so as to permit the accused to 
retire tor physical disability. There are also forwarded With 
the record reconmendationa tor clemency aubmi tted by General c. P. 
Summerall, Retired, Major General Campbell King, ConlDBnc\ant .ot 
the Infantry School, Major General Edward L. King, the revielfing 
authorit7, contained in his action of November 28, 1;32, and tram 
Mr. Stephen x. McTague, a lawyer with offices at 67 Wall Street, 
New York City, who served under the accused in France. In 
addiUon, Major General Frank Parker, under whom accused aened 
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during the operations or the First Division, discussed the 
matter w1 th the members of the Board or Review and strongly 
urged that accused's excellent war record should be taken 
into consideration and that the sentence should be comnuted. 
The Board of Review does not ordinarily consider recommendations 
tor clemency unless the record of trial itself requires that 
consideration be given to that subject. As the recommendation 
tor clemency, signed by certain members of the court, is properly 
attached to the record ot trial as required by the Manual tor 
Courts-Martial and as the action of the reviewing authority 
i taelt recommends clemency, it is proper tor the Board or Review 
to consider that matter. In the instant case, accused has been 
properly convicted of conduct unbecoming an officer.and a gentle
man. In our opinion, if a mandatory sentence of dismissal 
based on conviction is confirmed, it should never be commuted. 
The standards of the J..rmy should not be less rigid than those 
of the Congress. The Board, therefore, is of opinion that 
commutation ot the sentence should not be cor..sidered. 

However, the record of trial itself does present a serioua 
question as to whether or not the sentence should be carried 
into execution. When the revieWing authority first acted upon 
the record of trial, he approved the sentence but coillllll.lted it to 
a forfeiture ot $50 per month for six months, and published a 
general court-martial order promulgating the proceedings and his 
action thereon. The attempt of the reviewing authority to con:mute 
the sentence was Without authority of law and the action of the 
reviewing authority and the general court-martial order publishing 
such action were vacated by the President, who remanded the record 
ot trial to the reviewing authority for appropriate action upon 
the sentence, either approving or disapproving it. The reviewing 
authority, although he had previously attempted to conmute the 
sentence, did not disapprove it but approved it, and in his action 
recommended that the sentence be commuted. In view of the fact 
that a high officer of the Army by his previous action notified 
the accused that the sentence of dismissal would not be carried 
into execution, and the accused necessarily reposed confidence in 
the validity of that action, it would seem in a sense unjust, 
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even though the action ot the reviewing authority was a nullity, 
tor the GoTerDment now to execute a sentence more severe than 
that tirst approved by the reviewing authority. In view ot 
the proceedings in this case, execution ot.the sentence will 
appear harsh and unjust and might properly arouse criticism, 
both Yi thin and without the J.rmy, which would do intinitely more 
ha1111 than retention ot this officer in the service. The Board 
believes that ser~ous consideration should be given to the dis
approval of the sentence, no reason being stated in the action 
ot the President tor such disapproval. 

10. The otticial Army Register indicates that the accused 
received a Silver Star Citation. His statement ot service 
appears as follows: 

•l lt. Int. Sec. O.R.c. 15 Aug. 17; accepted 
15 Aug. 17; active duty 15 Aug. 17; capt. of Int. 
u.s.A. 26 Mar. 19; accepted 30 Yiar. 19; vacated'l2 
Oct. 20 - Capt. or Int. l July 20; accepted 12 Oct. 
20;-trtd. to ~.M.C. 10 Mar. 21." 

i 
ll. The court was legally constituted. Except as discussed 

above, no errors injuriously a:ftecting the substantial rights ot 
the accused were committed during the trial. For the reasons 
hereinabove indicated, the Board ot Review is of opinion that 
the record of trial is legally sufficient to support only so much 
ot the findings or guilty of Charge I and the two specifications 
thereunder as finds the accused guilty ot those specifications 
in violation ot the 96th Article of War, and legally sutficient 
to support the findings of guilty of Charge II and its specifica
tiona, and the sentence •.. A sentence of dismissal is mandatory on 
conviction ot violation of the 95th Article ot War and authorized 

· tor violation ot the 96th Article of War.· For the reasons set 
forth in paragraph 9 above, the Board ot Review recommends that 
the sentence be disapproved~.~ • 

~../A Judge Advocate. 
l ~· 
. ~~ Judge Advocate. 

\awe1w <Jf.,r{;µ;~ge Advo~ate. 

To The J'udge Advocate General. 
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lat Ind. 

War Department, J.A.G.O., FEB 1 5 19 ~3 • To the Secretary of War. 

1. Herewith transmitted for the action or the President is 
the·record of trial in the case of Captain Stuart D. Campbell 
(0-7756), Quartennaster Corps, together with the foregoing opinion 
or the Board of Review. 

2. I concur in the opinion of the Boe.rd or Review and, tor 
the reasons therein stated, recommend that the sentence not be 
commuted. 

3.- This case has several most unusual features. It is entirely 
clear that the written statEn.ent submitted by the accused to Colonel 
Hall was not a f'ull and frank s_tatement concerning the government 
employees who worked·on the construction of his van. However, 
Captain Campbell claims that he always intended to pay tor the 
services or Hodges and Kelley, the two civilians who did most of 
the work, and that therefore he did not consider them when he . 
dictated the statement which he submitted. He also explains that 
he contused these two men and that when he stated that Kelley came 
to the firehouse on two or three occasions •to advise me in regard 
to the installation of bu.'1.ks, etc.•, he had Hodges in mind because 
he well knew that Kelley worked at the firehouse tor some days. 
The evidence indicates that Captain Campbell was in a condition of 
nervous instability at the time he made the statement to Colonel 
Hall. He was having marital troubles and that very morning his wife, 
through her attorneys, had demanded payments which he could not meat 
and threatened to report him to the Comna.ndant. He was fearf'ul or 
being eliminated from the service through the then proposed reduction 
of commissioned officers. He was suffering great physical pain on 
account of the loss of an eye· only two days before. In view or 
these circumstances, I em unable to say that his lack or truthf'ulness 
and frankness may not have been due to personal ditticulties and 
pathological conditions. For this reason, and because or Captain 
Campbell's excellent record in combat, the recommendation for 
clemency by a majority or the court, and because it would be in a 
sense unjust to now carry the sentence or dismissal into effect in 
view or the first action or the reviewing authority in publishing 
in orders his vain attempt to commute the sentence to torteiture of 
pay, I concur in the recommendation of the Board or Review that the 
sentence be disapproved. 
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4. Inclosed herewith is a dra:rt ot a letter tor your 
signature transmitting ths record to the President tor his action~ 
together With a. tonn ot executive action designed to carry into 
effect the recommendation hereinabove made should it meet with 
approval. 

~. 
Blanton Winship, 
Major General,· 

The J'Udge Advocate eral. 
4 Incla. 

Incl. l•Record or trial. 
Incl. 2v0pin. Bd. o:r Rev., 
Incl. 3-Dra:rt of let. :ror. 

sig. Secy. ot War. 
Incl. 4-Fo:rm. or executive action. 

• I 
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WAR DEPARTMENT 
In the ot:f'ice of The Judge Advocate General 

Washington, D.C. 

CM 199463 

UNITED STATES ) 
} 

v. ) 
) 

Private ESTLE A. BURRIS ) 
(6800832), Headquarters, ) 
Headquarters Battery and } 
Combat Train, 2d Battalion, ) 
7th Field Artillery. ) 

OCT 2 51932 

FIRST DIVISION 

Trial by G.c.M., convened at 
Madison Barracks, New York, 
October 3, 1932. Dishonorable 
discharge and confinement tor 
six (6) months. Disciplinary 
Barracks. 

HOLDING by the BOA.RD Ol" REVIEW 
McNEIL, BRENNAN and GUERIN, Judge Advocates. 

l. 'l'he reco:rd ot trial in the case of the soldier named above 
has been, examined b;r the Board ot Review. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation ot the 94.th Article ot War. 

Specification: In that Private Estle A. Burri•, 
Headquarters, Headquarters Battery and Combat 
Train, 2d Battalion, '1th Field Artille1"7, did, 
at Pine Camp, New York, on or about .A.ugust 10, 
1932, teloniousl;r take, steal, and carr;r &ft7 
one blanket, woolen O.D., value about Two 
Dollars and Fifty Canta (12. 50}, the property 
ot the United State•, turnished and intended 
tor the military •erTice thereot. 

He pleaded not guil t:r to, and was round guilty or, the Charge and 
Specitication. No eVidence ot preVioua convictions we.a introduced. 
He waa sentenced to diahonorable discharge, torteiture o:f' all pa;r 
and allowances due or to become due, and continement at hard labor 
tor six months. 'l'he reviewing authority.approved the sentence, 
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designated the Atlantic Branch, United States Disciplinary 
Barracks, Fort Jay, New York, as the place of confinement and 
forwarded the record for action under Article of War 50i. 

3. The evidence shows that on the date alleged in the 
specification, First Sergeant William Casey, Battery D, 7th Field 
Artillery, sa~ accused walking along a line of automobiles parked 
in the rear of the battery stables at Pine Camp, New York, with 
something under his arm. His actions aroused Sergeant Casey's 
suspicions so he followed accused to a truck parked in or near the 
line of automobiles, and asked him what he had. Thereupon accused 
produced a blanket which he stated, 1n reply to questions, that he 
had obtained from •a maroon-colored car•. Accused and Sergeant 
Casey walked along the line of automobiles and accused pointed out 
the maroon-colored car from which he said he bad taken the blanket 
(R. 4,5). Sergeant Casey did not see accused take the blanket from 
the car nor could he identify the blanket, and he could only describe 
it as an olive drab blanket {R. 10). Sergeant Casey took it to 
Battalion Headquarters and turned it over to a clerk, directing him 
to report the matter to the Sergeant 1:i&ijor. Sergeant Casey did not 
belieTe there was an officer present in headquarters when he de
livered the blanket to the clerk {R. 5). '!here is in the record no 
further testimony shown to apply to this blanket found in accused's 
possession and which he admitted taking from a car which was one of 
many in a line of automobiles parked in the rear of the battery 
stables. 

Captain Marion L. Young, 7th Field Artillery, a witness for 
the prosecution, testified that on the date stated in the specification, 
Sergeant Casey gave him a blanket. This blanket was identified by 
the w1 tness and introduced in evidence. It had on it the battery 
number of Private 1st Class Fmory W. Fedora, Battery F, 7th Field 
Artillery (R. 7,8). Private Fedora identified the blanket produced 
by Captain Young as one that had been duly issued to him for use in 
the military service (R. 8,9). The blanket introduced in evidence 
and identified by Captain Young and Private Fedora had been left by 
the latter in his automobile on the morning of August 10, 1g32, and 
was missing from the automobile at 11 o'clock that morning when Private 
Fedora returned from the target range. Accused saw the blanket that 
same morning in Captain Young's possession (R. 8) •. Private Fedora's 
automobile was a Ford roadster, brown and white in color (R. B). 
Sergeant Casey described.the color WJna.roon• as being •a kind of 
brownish color•, and, upon being asked whether it was not red, said 
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"'Well, a sort of brownish rad". The car pointed out to him by 
accused as the one from which accused had taken the blanket was 
described by Sergeant Casey as being either a Ford or Chevrolet 
roadster (R. ·10). 

4. The evidence briefly sunnnarized above indicates that two 
different blankets were in the possession of Sergeant Casey on the 
morning of August 10th. One of these blankets, obta.ined from the 
accused and which accused admitted having taken from an automobile, 
was turned over by Sergeant Casey to a clerk in Battalion Head
quarter•, with instructions that the matter be reported to the 
·sergeant 11'a.Jor. The other blanket, the source or Which is not dis
closed, was delivered by Sergeant Casey to Captain Young and this 
blanket was proved to have been a blanket belonging to the United 
States, furnished and intended for the military aerTice thereof, 
which disappeared from Private Fedora's automobile, as above stated. 
There is no competent evidence to establish that this blanket was 
ever in the possession ot the accused. There is no evidence of 
any kind to establish that the blanket taken from accused was the 
property ot the United States. 'Ille evidence therefore tails to 
establish the allegation that accused stole a blanket, the property 
of the United States, furnished and intended tor the military 
service thereof. 

5. For the reasons hereinabove stated, the Board ot Review 
holds the record not legally sufficient to support the findings 
and sentence. 

P/ff'/J~Yv ':!~~ ~, Judge Advocate. 

@~U-<CI.AA... , Judge Advocate. 

Judge Advocate. 
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WAR DEPARD1Et'IT 
In the Office or The J'udge Advocate General 

Washington, D.C. 

CM 199465 JllN 2 1 1913 

UNITED STATES ) EIGH'IB CORPS .Afil+A, 
) 

v. ) Trial by G.C.M., convened at 
) Fort Sam Houston, Tems, August

Second Lieutenant HERBERT ) 15-20, 1932. Dismissal and 
C. LICHTENBERGER (0-16677), ) confinement tor ten (10) years. 
Air Corps. ) 

OPINION or the BOAPJ) OF REVIEW 
McNEIL, McDONALD and BRENNAN, J'udge Advocates. 

1. The Board or Review has examined the record ot trial in 
the case ot the officer named above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charge and speci
tica tio;ns: • 

CHARGE: Violation ot the 93d Article ot War. 

Specification l: In that Second Lieutenant Herbert c. 
Lichtenberger, Air Corps, United States Arney', 
did, at Schertz, Texas, on or about February 15, 
1932, by force and violence, with a pistol and 
by putting them in fear, feloniously, unlalffully 
and willfully take, steal and carry away from the 
presence and custody of Herbert P. Thulemeyer and 
Clarabelle Thulemeyer the sum of about Six Hundred 
and Forty-eight Dollars and fifty cents ($648.50), 
in United States Currency, the property of the 
Schertz State Bank, of the value or about Six Hun
dred and Forty-eight Dollars and fifty cents 
($648.50), with intent to deprive the said Schertz 
State Bank of the same. 

Spacification 2: In that Second Lieutenant Harbert 
c. Lichtenberger, Air Corps, United States Anny, 
did, at Schertz, Texas, on or about February 15, 
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1g32, with intent to do him bodily harm, commit 
e.n assault on one w. w. Lehr, by shooting at him, 
the said w. w. Lehr, with a dangerous weapon, to
wit, a pistol. 

He pleaded not guilty to, and was found guilty of, the Charge and 
both specifications. No evidence of previous convictions was intro
duced. Prior to proceeding to findings on the Charge and specifi
cations, the court me.de findings (R. gQl) that the accused was in 
proper mental condition at that time to undergo trial and was at 
the time of the commission of the alleged offenses so far free from 
mental defect, mental disease or mental deranganent as to be able, 
concerning the particular acts charged, both to distinguish right 
trom wrong and to adhere to the right. He was eentenced to be die
missed the service and to be confined at hard labor for a period of 
ten years. The reviewing authority approved the sentence and for
warded the record of trial for action under the 48th Article of War. 

3. The accused, before pleading to the general issue, entered 
a special plea to the jurisdiction of the court on the ground that 
the convening authority was the real accuser in the case (R. 12,13). 
Four witnesses were examined on the question raised by the special 
plea and then the accused ma.de a motion for a continuance until 
Major General Edwin B. Winans, Briga~ier General Charles H. Danforth, 
e.nd Major Thomas ;r. Hanley, jr., could be subpoenaed as witnesses 
(R. 72,73). The motion for a continuance was denied and the special 
plea to the jurisdiction overruled. 

The accused then made a motion for a continuance on the ground 
(1) that he was under indictment 1n the 25th J"udicial District Court 
o:f' the State o:f' Tems for the SBI11e offense and that said court had 
not relinquished jurisdiction which had attached before the military 
assumed jurisdiction of the case, and (2) that the wife o:f' the ac
cused, who was a material w1 tness in the case, was absent and her 
testimony could not be procured and presented to the court unless a 
continuance should be granted (R. 93,106). This motion was denied. 

4. In reference to the plea to the jurisdiction and the 
motion for a continuance in connection therewith, it is unnecessary 
to state the testimony given by the officers called by the defense 
to substantiate its claim that the Corps Area Commander is the 
accuser. The principal witness on this matter was Colonel George 
P. Tyner, General Sta:f't Corps, Chief of Staff ot the Eighth Corpe 
Area. His testiaony disclosed that immediately after the date 
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of the offense charged, accused was apprehended and turned over 
to the civil authorities, this latter action, of course, being in 
compliance with the provisions of Article of War 74; that in May, 
1932, it came to the attention of the witness that the State court 
had continued the trial or accused for six months and released 
accused on bail; and that he brought this matter to the attention 
of the Corps Area Commander, Who directed him, in effect, to have 
the matter looked into and any necessary action taken. This action 
of the Corps Area Commander was in accord with his duty and does 
not render him an accuser in this case. "Action by a commander 
which is merely official and in the strict line of his duty can 
not be regarded as sufficient to dis~ualify him. Thus a division 
commander may, without becoming the accuser or prosecutor in the 
case, direct a subordinate to investigate an alleged offense with 
a view to formulating and preferring such charges as the tacts may 
warrant, and may refer such charges for trial as in other cases." 
Par. 5, M.c.M., 1928. Conceding in its entirety the claim of the 
defense that the Corps Area Conn:iander directed that the alleged 
offense or accused be investigated and, if the facts warranted such 
action, that appropriate charges be preferred, it is clear that such 
action on the pa!'t of the Corps Area Commander was a proper exercise 
of his duty~n the premises and that, unless he were animated by 
personal bias or hostility, his action failed to make him an ac
cuser. The defense expressly stated that it did not 

0 

believe nor 
charge that the Corps Area Commander had any personal animus in 
the matter (R. 75,81). Under the circumstances, and as already 
stated, the refusal of the court to grant a continuance in connec
tion with the plea to the jurisdiction was a proper exercise of its 
discretio~. ,azid' its action on the plea was correct. 

The second motion for a continuance was also properly denied 
for the following reasons: The exercise of jurisdiction by courts 
of the State of Texas did not prevent the military courts from taking 
Jurisdiction of an offense growing out of the same -acts or omissions 
when such acts or omissions constitute an offense against the military 
law (M.C.M., P• 53); the accused had been released on bond by the 
civil authorities and his case had been continued until the November 
tenn or court; the District Attorney for the District wherein the 
case against the accused was pending had no objection to the trial 
by court-martial (R. 65); and the trial Judge advocate offered in 
open court to stipulate that the wife of the accused.if present in 
court would testify as stated in the motion for continuance (R. 127). 

5. The evidence introduced by both the prosecution and the 
defense, summarized as briefly as possible for the purpose of this 
opinion, is substantially as follows: 

-3-
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Mr. Herbert P. Thulemeyer, Schertz, Texas, a witness for the 
prosecution, testified that he is the cashier of the Schertz state 
Bank, and that at about 1:45 o'clock on the afternoon of February 
15, 1932, while he was in the bank, his wife called his attention 
to a new Pontiac automobile that had backed up on the west side 
or the bank in front of a window of the bank, in a narrow side 
street (R. 1811182). At about that time a man (later identified 
as accused) with a revolver in his hand, an automatic pistol 
sticking in his belt in front, and a scarf or handkerchief hang
ing on his face from his nose down, stepped into the door and said, 
"This is a stick-up. Throw up your hands" (R. 182). He then com
pelled witness to adI:lit him to the space, within the "fixtures", 
occupied by the witness and his assistant and containing the vault, 
cashier's counter, and aimilar'banking e~uipment. (This space, as 
is usual in banks, is separate from the space used by customers 
in their ordinary transactions and is entered by means of a door 
leading from the customers' room (R. 181-183; ?ros. Ex. no. 1)) • 
.After entering the cashier's space, the masked man (accused), using 
the revolver to enforce his commands, directed witness and his 
assistant, who is also his wife, to enter the vault, the door of 
which was open (R. 1841 191,1921 205,2141 217). Accused followed 
witness and his wife into the vault, standing about two feet inside 
the door (R. 1831 217), and asked "where is the money", to which 
witness replied, "There is some on the floor, some on the shelves 
and some in the sate" (R. 183). At this time accused was facing 
witness (R. 183) and witness was further back in the vault facing 
in such way as to be able to see out into the lobby (R. 1921 217). 
Accused then said to witness, "Go out there and wait on that 
customer", but witness could see that there was no one in the bank 
and so told accused (R. 1831192), who thereupon backed out of the 
vault, still holding his revolver close to witness, and went to 
the cash drawer at the cashier's window, followed by witness and 
his wife (R. 184). Accused compelled the witness' wife to open 
the cash drawer and then, remarking "I hate to do this but I need 
the money", reached into the drawer with his left hand and re
moved cash in the amount of $648.50, which belonged to the Schertz 
State Bank (R. 188), the amount being made up of three $50 bills, 
a number of $20 and $10 bills and some fifty,-cent pieces. Among 
the $10 bills was "one old size ten", that is, one of the type 
in use in this country up to the year 1928 or 1929 (R. 185,190,191). 
\ccused remarked he did not want the nickels and quarters, and he 
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overlooked the $5 and $1 bills which were in the cash drawer 
but concealed by the sliding change tray (R. 184,185). During 
these proceedings the 'mask slipped down from accused's race, 
hanging around his neck, and witness had a "good look" at ac
cused (R. 186). When the mask fell off his face, accused asked 
witness if he knew him and, when witness replied "no", accused 
stated he was "Pretty Boy" (a man of this nickname has recently 
received newspaper publicity as a participant in a serious crime 
in Oklahoma), and asked W1 tness why there was not more money on 
hand, witness replying that he came at the wrong time, that there 
was more money around the first of the month (R. 187). Accused 
replaced the mask after it dropped from his face (R. 199). Ac
cused then asked witness how long it would take him to get out 
of the vault and upon being told it would take about an hour, 
said that he did not want to cause witness to suffocate or to 
kill him, if witness would get down on the floor and stay there 
until accused got out of the building (R. 186,195). Witness and 
his wife lay ~own Ou the floor under the counter and accused 
backed off until he reached the door leading out to the customers' 
room, where he took his mask off and stepped through the door 
(R. 186). While witness was still on the floor and as accused 
went through the door to the customers' room, witness heard the 
front screen door or the bank slam and heard a shot fired. H• 
heard accused say something to "the man that came in" but did not 
hear what was said, and then heard the door slam again and •knew" 
that accused had gone (R. 188). Throughout the robbery witness 
and his wife, under threat of the revolver, held their hands up in 
the air (R. 183,184,214). Witness would not have permitted accused 
to take the money if it had not been for the fact that accused was 
armed (R. 215). After accused departed, witness arose frolJl the 
floor and went out into the customers' room, finding there a Mr. 
w. "N. Lehr. He also found that there was a hole in a "sign" (un
des~ribed but introduced in evidence as Pros. Ex. No. 3) and that 
"back of the hole• he found a bullet lying on the floor. The sign 
was hanging on the wall about five feet ten inches above the floor, 
and had no hole in it immediately preceding the robbery (R. 188, 
l'ill). 
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Much of the witness' testimony identifying accused aa the 
man who robbed the bank was elicited on cross-examination by 
the defense and the statements bearing on identity are scattered 
throughout the testimony. The w1 tness testif'ied that his buaineaa 
requires close examination and memory of' faces and that there is 
no question in his mind that the accused is the man that faced 
him in the bank; that he had good opportunity to observe the face 
and clothing of the robber and that he will never forget the face; 
that accused 19 the man who robbed the bank, and that he had 
learned that accused is Second Lieutenant Herbert c. Lichtenberger 
then in court (R. 215,216,205,197,188). The robber wore a light 
slouch hat, a bluish-grey overcoat, and a light suit. An overcoat 
shown to the witness in court is these.me overcoat worn by the 

.robber, having one button missing. Witness noted at the time of 
the robbery a button missing f'rom the overcoat worn by the robber, 
and the overcoat shown in court does not merely look like the same 
overcoat but 1s the same overcoat (R. 207,200,210). A 38 caliber 
fireann (not otherwise described in the record) shown to witness 
by the trial judge advocate appeared to witness to be the "same 
gun" that the robber used during the robbery, that gun also being 
of 38 caliber (R. 208,200). A pair of trousers shown to witness 
by the trial judge advocate was identified positively as the same 
trousers worn by the robber (R. 208,210). This clothing was all 
shown to witness two days after the robbery, at which time he was 
told that they.had been taken from Lieutenant Lichtenberger, but 
his identification of them is from hie memory because he knew the 
clothes, and not from what anyone else had told him (R. 211}. 
Witness denied that he had stated on the night of accused's appre
hension that he could not identity accuaed, explaining that what he 
had said in a conversation with some friends was that he "had not 
identified him", and that his wife had made a similar statement at 
that time (R. 106). On the day of the robbery witness described 
the robber to Captain J'e.mes A. Mollison, Air Corps, aa being a small 
man about fin teet eight inches in height, wearing a blue-gre7 · 
overcoat and slouch hat, and a light suit of clothe•, and driving 
a new Pontiao sedan; he did not tell Captain Mollison that the 
robb!9r n.a a •dark complected" man (R. 003,204.). 
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The examination of the witness by defense counsel had two 
ma.in objects in view, one to ·weaken witness' identification of 
accused as the man who committed the robbery, and the other to 
bring forth facts and opinions tending to establish that at the 
time of the robbery accused was not mentally responsible for his 
actions. That part of the testimony relative to identification 
is disposed of in the preceding paragraph. With respect to the 
mental responsibility of the accused, the witness testified that 
at the time of the robbery he was close enough to the robber to 
smell liquor had there been any on the robber's breath, that he 
did not smell any liquor, that the robber did not act at any 
time like an intoxicated man, and that in the opinion of the 
witness he had :t'ull possession of his faculties (R. 187,198). 
Witness does not believe it possible for a man to have been drink
ing whisky and to be within a few feet of him without his noticing 
the fact (R. 217). Witness did not make any particular effort to 
ascertain whether or not the robber had been drinking (R. 198,199). 
During the ro9bery the robber (accused) talked constantly but not 
in a "rattle brain style" (R. 193). Defense asked questions based 
upon the theory that accused deliberately removed the mask from 
his face during the robbery, giving witness an opportunity to study 
his features and be able to identify him later, thus seeking to lay 
a foundation for the main defense in the case, namely, that accused 
was not mentally responsible tor his actions. In response to 
these questions, witness testified that accused did not remove the 
mask from his face during the robbery but that the mask tell from 
accused's face by accident and that he immediately replaced it; 
that he did not voluntarily ranove the mask until he stepped out 
of the cashier's room into the customers' room (R. 192,193,199). 
Questioned as to whether witness thought accused's actions, conduct 
and demeanor were unusual and whether he did not think it unusual 
and peculiar that a ma.n would stare him in the face and ask him if 
he had ever seen him before, give him the name "Pretty Boy", and 
thus give witness "that means of identification there for about a 
minute", witness stated that he believed that if he had recognized 
accused he would have been killed (R. 199,200,203). Asked a direct 
question by defense as to whether, in view of the robber's conduct, 
actions and demeanor, witness thought he was sane or insane, the 
witness replied, "He was sane" (R. 204). Defense questioned witness 
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as to whether or not he had told one of defense counsel that he 
believed the robber was insane because he removed his mask and 
because of his conversation and actions. To this witness re~lied 
he had not made that statement but that when he found out that 
the robber was a United States Army.officer he said that he must 
be insane (R. 204). 

Mrs. H.P. (Clarabelle) Thulemeyer, Schertz, Texas, ~1fe of 
the witness whose testimony is summarized above, identified the 
accused as Lieutenant Lichtonberger and testified that on February 
15, 1932, she was at work in the Schertz State Bank and, happening 
to glance out of the window, noticed a car backing up on the side
walk. She thought this unusual, so continued to look at the car 
and then noticed a person in the car take off his hat and tie a 
white rag or a white handkerchief around his head (R. 219-221). 
She said to her husband, "It looks like we are going to have a 
hold-up", whereupon he stepped to the window and looked outside; 
about this time a man stepped through the door, pulled a white 
rag over his race and announced, "This is a stick-up, throw up 
your hands• (R. 221). The balance of Witness' testimony is sub
stantially the same as the testimony given by her husband and sum
CJ.arized in the preceding paragraphs, Repetition thereof would be 
useless. The witness was positive in her identification of the 
~cc~sed as· the robber (R, 227), and stated that the reason she did 
not identify him the day or his apprehension was that she wanted 
to make sure of her identification before making such a serious 
charge (R. 236,255,260,265). Witness believed that at the time of 
the robbery accused was not drunk and was a perfectly no:rm.al man, 
making this statement in response to a question by the defense 
(R, 256), Explaining a remark made by her to the eftect that 
being_an Army officer accused "must be crazy to do such a thing", 
witness testified that she did not make that remark because of his 
actions durine the robbery but because of the mere fact that he 
was an officer or the United States Army engaged in such a crime, 
and stated that she would never think an A:rmy officer would rob 
a bank (R, 257,272). 

Mr. Werner w. Lehr, Honolulu, Territory of Hawaii, testified 
by deposition in substance as follows: That about 1:45 o'clock 
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on the afternoon of February 15, 1932, he entered the state Bank 
at Schertz, Texas, for the purpose of cashing a check; that on 
entering the bank he particularly noticed a new-looking blue 
colored sedan with motor running backed into the alleyway on the 
west side of the bank, his particular attention being called to 
the car because it resembled the car of a friend for whom he, 
was looking; that as he opened the screen door ot the bank, he 
noticed no one in the bank but upon taking a step or two heard 
a report or crash followed by the noise of glass falling from a 
tramed sign hanging on the wall on his left; that he turned to his 
right, trom which direction he thought the shot was fired, and 
saw, standing about three feet away, a man with a large blue-steel 
revolver lying in the palms of his hands. Witness took a step 
toward this man, who was looking straight at him, placed his left 
hand on the man's shoulder and said, "You damn. fool, what do you 
mean?" Witness and the man both turned and looked at the broken 
glass sign and, after a moment of silence, the man replied, "My God% 
I could have '!:!hot you", and iillI!lediately turned and left the bank. 
Up until that .time witness had had no idea of what had taken place 
in the bank, but seeing no one in the bank called "hello" several 
times and, receiving no reply, walked to the door leading into the 
cashier's room. .As he approached the door looking through the 
scroll work of the counter screen, witness saw Mr. and Mrs. 
Thulemeyer crouched under the bank counter. Mrs. Thulemeyer 
recognized witness and said to him, "Mr. Lehr, we have just been 
robbed". Witness immediately recognized the situation, asked for a 
gun and upon being told there was none, ran out of the bank and 
saw a blue sedan racing west about five hundred feet distant, this 
being the same car he had seen parked in the alleyway when he enter
ed the bank. A:t'ter an unsuccessful effort to get a gun, witness 
pursued the fleeing car in his own car. By the time witness had 
reached the main highway, he had lost sight of the fleeing car, 
but continued on the highway to Converse without seeing the car. 

Testifying more in detail as to what occurred in the bank, 
witness stated that the individual in the bank, who had the revolver 
and who fired the shot, was of blond complexion about five feet 
nine inches in height, weighing about 150 pounds and apparently 
from 34 to 36 years of age, was neatly dressed in a light colored 
suit and wearing a light soft felt hat, and was not wearing a 
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mask; that the shot was fired toward witness, the bullet passing 
in line with witness' face about six inches therefrom and 
striking the wall about• three feet to his le:rt. The man who 
had the revolver was calm, did not stagger, and was clear and 
distinct in his speech. A1'ter the shot had been fired, witness' 
first ~reasion was that the man was drunk, but he later con• 
cluded that he appeared to be under the influence of "dope" 
rather than liquor. The man did not appear to be perfectly normal 
but witneas could not state whether he was sane or insane. 

Mr. Cornelius Walker, Schertz, Texas, a witness for the 
prosecution, testified that he is a laborer living at Schertz, 
Texas, and knows the accused, "Mr. Lichtenberger"; that about 
l:30 o'clock on the afternoon or February 15, 1932, he was at 
home and that about fifteen minutes to two o'clock of the same 
afternoon he was passing the Schertz State Bank (R. 277 1 290 1 2Ql). 
J\J.st before reaching the bank, he saw a new Pontiac sedan wtth 
lQ31 license plates and with motor ruDD.ing parked in the alley 
alongside the bank, the front or the ear being toward the south, 
that 11, toward the street which passes east and west in front or 
the b~. His attention was drawn to the car because it had 1931 
license plates. The left side door of the car, that is, the door 
next to the steering wheel, was open (R. 276-281,291 1 2921 298,301). 
As witnea~ was about to pass the bank door, a Ford coupe was 
driTen up in front of the bank. There were two men in the car, 
one of whom alighted and entered the bank. Witness decreased his 
pace to allow the man to enter, and then as witness passed the 
plate glass window or the bank he noticed accused coming out or 
the cashier's cage with a blue-steel revolver in his hand (R. 2801 
281 1 284). Accused was not masked but had a white hand.kerchief 
)r cloth around his neck. He was wearing a •dark grey" overcoat. 
Witneaa had "a good look" at the face of the man who came out or 
the cashier's cage, and is sure accused is the man. Ha looked at 
him closely that day and again at Seguin, and observed him during 
the present trial (R. 2821 283). Accused fired a shot toward the 
man· who· bad Just entered the bank and then came out or the bank 
"not running but walking*** his hands in his overcoat pocket• 
and with a pistol in his hand (witness dElll.Onstrated physically to 
the court the manner in which accused carried the pistol so that 
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it could be seen even though accused's hands were in his pockets 
but the record does not disclose the exact picture given by the 
witness). He got into the Pontiac and drove away with the door 
ot the car open, goi~s west along the road leading away from 
Schertz (R. 281,289,295). 

On cross-examination witness described the overcoat.worn by 
accused as dark blue and again referred to it as dark grey, also 
stating it to be blue with a grey stripe (R. 288,294). Upon re
direct exam~nation the prosecution exhibited an overcoat to witness, 
a:f.'ter wi tne!. t stated that he would recognize the overcoat worn by 
accused, whereupon witness stated that the overcoat shown to him 
in the court room was the overcoat worn by accused and that he 
would call it a dark blue overcoat (R. 304,305). It appears from 
the cross-examination that the overcoat shown witness had a button 
missing, but it is not otherwise identified as the overcoat identi
fied by the first witness, Mr. Thul~ueyer (R. 305) • 

• 
Mr. Eugene Kneupper, Selma, Texas, a witness for the prosecuN 

tion, testified that he resides in Selma, Texas, and knows the 
accused, Lieutenant Lichtenberger; that at about 2:00 o'clock on 
the afternoon of February 15, 1932, witness was driving a truck for 
.Tames i'T. ::?rancis, and was on the road that leads into the east gate 
of Randolph Field. While witness was about twenty or thirty :f.'eet 
:f.'rom the gate, a blue Pontiac sedan, "one of the new B's" bearing 
a 1931 license plate, pass~d witness at the rate of about fifty or 
sixty miles an hour, the witness then driving at about thirty miles 
an hour. The driver of the Pontiac, who could not be identified by 
witness, turned into the Field at a rate of about thirtY"""five or 
forty miles an hour, the car skidding on all four wheels when it 
turned to enter the gate (R. 310-314,318,319). 

Prior to the introduction of Mr. Kneupper as a witness, prosecu
tion and defense agreed that a sketch on a blackboard in the court 
room represented certain roads in the vicinity of Randolph Field 
(R. 309). The testimony of Mr. Kneupper sunmiarized above was accom
panied by certain physical references to the chart on the blackboard. 
These references are not understandable from the record but the Board 
of Review, under the circumstances, may take judicial notid'e of the 
situation of Randolph Field and of highways and towns in the vicinity 
thereof. A main highway leading from San Antonio toward the northeast 
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passes through the town of Converse, and then along the nor~ 
boundary of Randolph Field through the town of Schertz, which 1s 
approximately two miles northeast of the Field. J'Ust west ot the 
town of Schertz is a stream, which the road oroaaea, and just to 
the west of this stream there is a gravel road extending generally 
toward the southeast and passing the former east gate of Randolph 
Field, which gate, according to the record, haa been closed since 
the events involved in this ease. 

First Lieutenant Carl J. Crane, A.ir Corpe, a witness for the 
prosecution, testified that on February 15, lQ32, ha was an in• 
structor 1n the Academic Department, Randolph Field, and accused 
was his assistant; that at 2:20 o'clock on the afternoon ot that 
date aceusea was aoheduled to conduct a class at the school but 
that he did not appear for duty until 2:22 o'clock, at which time 
he appeared in uniform but still adjusting his uniform and apparent• 
ly intoxicated, witness reaching the conclusion that accused was 
intoxicated .t'rom his manner of speech and rrom the "happy, elated 
expression on his tace" and the tact that he was slightly unsteady 
on his t~et. Accused's hair was more or less disheveled, giving 
him the appearance of an intoxicated man, and his deportment, the 
condition ot his unifollll and the expression on his face were di:rter
ent from what witness had customarily noted in those respects. 
Witness' best memory was that accused was just completing putting 
on and adjusting his Sam Browne belt as he reported to take hia 
class, and from the entire attitude, appearance and conduct of 
accused, witnes~ formed the opinion that he was intoxicated, al
though he was close enough to have smelled liquor on accused's 
breath but did not smell any. Witness decided that accused was not 
in condition to take the class and ordered him to go to his quarters, 
witness himself conducting the class in place of accused (R. 322-328). 

Mr. s. R. Bridgewater, San Antonio, Texas, a witness for the 
prosecution, testified that he is a salesman tor the Goad Motor 
Company ot San .Antonio, Texas, which company 1e the distributor tor 
Pontiac automobiles in forty-seven counties, comprising the San 
Antonio territory; that he had sold to accused a 1932 model Pontiac 
tour-door sedan, which car waa delivered to accused February;, 1932, 
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and that only one other car of this type had been sold in the 
forty-seven counties included in the territory, the other car 
having been sold to a Mr. Patty, who was an inmate ·or the tubercu
lar hospital at Kerrville, Texas; that between 2:00 and 3:00 
o'clock on the afternoon of February 15, 1932, witness, accompanied 
by a Mr. Bender, sales manager of the Goad Motor Company, called 
at accused's quarters in accordance with an engagement made early 
that morning tor the purpose ot settling the matter or payment tor 
the Pontiac car (R. 330-332,365); that witness and Mr. Bender drove 
to accused's quarters in a 1932 model Pontiac sedan, which was green 
in color, that of the accused being blue (R. 334,347); that accused, 
dressed in uniform, came out and sat in the car with witness and 
Mr. Bender and they discussed, among other things, ps.yments due from 
accused; that accused told witness that he had talked with the 
cashier or the South San Antonio Bank and found that the cheek he 
had given witness in the amount or $438 was not good and rElllS.rked 
to w1 tness, "I believe I will just pay you in cash"; that as a re
sultor the conversation accused gave witness a check for $538 and 
another tor $100, neither of which was honored at the bank, and as 
a result witness went to Randolph Field on the following day, 

· February 16th, and repossessed the car because or accused's failure 
to make satisfactory payments (R. 332-335,338,340,341,345). During 
the course or the conversaticn, accused'remarked to witness in 
effect that he had better be careful about driving around in a 
green Pontiac because the bank at Schertz had been robbed by some
body who was driving a 1932 model green Pontiac sedan; thatttiie 
was the first news witness had or the robbery (R. 334,347,348). 
During the conversation, which terminated before 3:00 o'clock 
(R. 332), witness noticed the smell of whisky on accused's breath 
and he appeared to be excitad and a 11 ttle embarrassed because or 
having given a bad check, but gave no indications of being dl'\lnk or 
insane (R. 333,337,343,345). On February 9, 1932, when the Pontiac 
sedan was delivered to accused, it carried the dealer's license 
plates but the next day witness obtained individual 1932 license 
'plates for accused and delivered them to him, taking back the 
dealer's plates. These 1932 license plates obtained for and de
livered to accused on February 10th, were on the car, fastened with 
one bolt each, when the car was repossessed by witness on February 
16th (R. 363-365). When witness, on February 16th, took back the 
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Pontiac which had been sold to the accused, accused took out ot 
the car a set of 1~31 license plates, a revolver and a piece ot 
clothing which witness did not see (R. 335). Witness had seen 
the same revol~er five or six days before when he found it in a 
Ford car Which accused had tu:rned in as part payment tor the 
Pontiac and which witness a day later returned to accused. Th• 
revolver had notches cut in the handle, seven in number according 
to the lt'i.tness' recollection, and a revolver shown to him in court 
by the prosecution also had seven notches cut in the handle (R. 345, 
346,347). 

Mr. C. J. Bender, San Antonio, Texas, a w1 tness for the prose• 
cution, testified that he is sales manager of the Goad Motor 
Company and knows the accused, and that on the afternoon of Monday, 
February 15, 1932, he accompanied Mr. Bridgewater to Bandolph Field 
to interview accused with reference to closing the deal on the new 
blue Pontiac v-e, which had been sold to accused (R. 350). The 
testimony of Mr. Bender was substantially the same as the testimony 
of Mr. Bridgewater and a statement of most of it would be a need
less repetition. Mr. Bender testified that at the time the car was 
sold to accused the 'territory in which the Goad Motor Company was 
distributor covered thirty-five counties (R. 350). This statement 
of the distribution area is inconsistent with that of Mr. Bridgewater, 
who testified generally that the distribution territory comprised 
forty-seven counties. During the discussion with accused, which is 
related above in the statement of Mr. Bridgewater's testimony, wit
ness sat in the back seat of the automobile with accused but did 
not smell any whisky on his breath (R. 352,355). Accused did not 
have any appearance ot drunkenness, and during the conversation dis
played a knowledge of automobiles which surprised witness. Accord• 
ing to the witness, "he was very well versed on automobiles and was 
very interesting" and his talk was rational (R. 352,353). 

?lr. William Christoff, San Antonio, Texas, testified that he 
is a sergeant of the San Antonio, Texas, Motor Police, and knows 
the accused; that about 2:00 o'clock on the afternoon of February 
15, 1932, a call came to police head~uarters and that as a result 
the chief of police called Witness and another police officer, 
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Johnnie Shannon, told them a bank in Schertz had been robbed by 
a tall man with a grey suit of clothes and a black mustache, and 
ordered them. out to guard the roe.ds and to atop every car that 
came by and to look for a Pontiac, the type or Pontiac not being 
stated (R. 367,371,374). Witness and Shannon innnediately left 
headquarters and went out on the east Houston road• w. W. Vlhite 
road, taking up a position at a crossroads about seven miles 
from San Antonio and about fifteen miles from Randolph Field. 
Witness and his companion stopped several old Pontiacs and about 
3:00 o•clock witness saw a new Pontiac coming up the street, the 
driver voluntarily stopping before he reached witness and saying 
to him, "Hello Sergeant" (R. 367). Accused was the driver or the 
car and witness had never seen him before that time. After greet-.. 
ing W1 tness, accused gave him and his companion each a cigar and 
asked, "What is the excitement?" Upon being told that the police 
officers were looking for a man in a Pontiac who had just robbed 
a bank, accu-sed, who was in uniform, laughed and said, "Well, I 
have got a new Pontiac. I hope you don't think it is me"• Ac• 
cuaed told w1 tneas he was instructor at Randolph Field and, al
though witness tor a moment thought that the Pontiac in which the 
accused was driving was the oar he was looking for, he realized 
that accused was an Anny officer and respected the uniform enough 
so that he did not believe that accused could be the man involved 
in the bank robbery. Witness and accused conversed a few moments 
and accused said, "Well, if you won't arrest a drunken man, I 
will show you a good motor•, the witness replying, "Lieutenant, 
I don't think you are drunk by no ways". Thereupon, accused got 
out of the car, raised the hood and discussed the motor of the car 
at great length during a period estimated by witness at twenty or 
thirty minutes. In the language of the witness, "I thought I 
knew something about an .automobile but I didn't. He told me, ex
plained that motor to me from one end to the other" (R. 368,373, 
359). Witness did not smell any liquor on accused although they 
were standing side by side for a considerable period ot time, nor 
did accused act like a drunken man nor a crazy ma.n nor was he ab
nonna.l. in any way. Had accused been drunk or acted suspiciously 
in any way, witness would have arrested him despite the fact that 
he was an Army officer and taken him. to headquarters. During 
most of the conversation witness was smoking the cigar given him 

-15-



(96) 

by accused but does not remember whether or not accused was 
smoking. If accused was in fact smoking, it would be difficult 
to tell whether or not he had been drinking as the odor of the 
cigar would be the only thing that coulc'. be smelled (R. 369,373, 
370,372). Witness explained that he was the first police officer 
to leave the station after the report of the robbery had been 
received, and that he would probably have gotten a better de
scription or the bank robber if he had stayed longer (R. 377). 

Master Sergeants. J. Maloukis, D.E.M.L., a witness for the 
prosecution, testified that he knows accused; that on February 
16, 1932, witness accompanied (First) Lieutenant (Robert W.) 
Douglass(jr.) (Air Corps) and Sheri:rt Hauser to accused's quarters, 
to which they were admitted by accused (R. 379,409); that witness' 
commanding officer, "Colonel Connally" (Lieutenant Colonel William 
J. Connolly, Infantry), Provost li'rshal, accompanied the others 
but did not enter the house, remaining seated in the automobile 
(R. 406). In accused's quarters witness found $500 in currency, 
there being three $50 bills, ten $20 bills, and fifteen $10 bills, 
one of the $10 bills being of the "old issue*** one of the large 
bills". Accused told witness where the money could be found 
(R. 379,384,385). Upon being asked if he owned a gun, accused 
delivered to witness a 38 caliber blue-steel Colt revolver, No. 
96116 (R. 393,400,406,397,399). Prosecution exhibited to witness 
a "Pistol• which, according to prosecution's statement, made with
out objection by the defense, •was introduced in the early part of 
this trial, subject to being identified", and witness, after ex
emining it, testified that its serial number was 96116 and that 
it was the same gun delivered to witness by accused (R. 399,400). 
Witness further testified that he did not remember having warned 
accused •as to his rights during the investigation• nor that anyone 
else warned accused (R. 405 .. 409); that accused was not under arrest 
at the time, nor had he been put under any restraint by Sheri:rt 
Hauser or himself, but that witness would not have permitted ac
cused to leave his quarters had he attempted to do so (R. 400,401). 
The Board or Review here takes judicial notice of the fact that 
First Li~utenant Robert W. Douglas~ Air Corps, who was present 
during the interview lfith accused, is superior in rank to accused. 
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The testimony summarized above was received by the court 
over strenuous and repeated objection by the defense, the ground 
of objection being in substance that the alleged search of ac
cused's quarters was illegal (R. 382), that accused was in fact 
under arrest (R. 385), and that accused's conduct in telling 
where the t500 could be found and surrendering the revolver 
amounted to a confession of €,"Uilt made under restraint and in 
the presence of a superior officer, and that as accused was not 
warned of' his right to refuse to answer questions or to make a 
statement, such confession, under the circumstances, was not 
voluntary and was not admissible in evidence (R. 385,386,388,390, 
394,402,403,410,411). These objections will be discussed here
after. 

First Lieutenant Robert W. Douglas~ jr., Air Corps, a witness 
for the prosecution, testified that he is aide-Ue-camp to (Brig&dier) 
General (Charles H.) Dantorth (Air Corps), commander of the ..l.ir 
Corps Training Canter, and knows accused; that on February le, 1932, 
General Danforth instructed him to accompany Colonel Connolly and 
Sergeant Maloukis to accused's quarters, witness to 'act as General 
Danforth's representative to 'protect the accused during the investi
gation (R. 414,418,419); that he went to accused's quarters in 
company with Colonel Connolly, Albert Hauser, Sheriff' of' Bexar 
County, and Sergeant Maloukis, and found accused on the front porch 
reading a paper. Accused was told that the party wished to talk 
with him and also asked if' he would go inside, to which request 
accused acceded, and all (with the possible exception of' Colonel 
Connolly) entered accused's quarters (R. 414,415,420). Witness 
was unable to remember whether or not Colonel Connolly, Provost 
lfarshal of' Fort Sam Houston, entered the house, stating, "He either 
went in the house or stayed in the car outside of' the quarters" 
(R. 415,420). After entering the house accused was asked 11' he 
had a pistol, whereupon he voluntarily took a pistol from a closet 
in the living room and gave it to Sheriff Hauser, who turned it over 
to Sergeant 1'..aloukis (R. 415,418,418). Accused was not under arrest 
at the tiir.e and so far as witness was concerned was not under 
suspicion, and if' accuse~ had attempted to leave his quarters wit
ness would have permitted him to do so (R. 417,419). Witness is 
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superior in rank to accused. Neither witness nor anyone else 
in his presence warned accused that he did not have to make a 
statement (R. 420). 

Defense made unsuccessful objection to the admission of, 
and moved to strike out, witness' testimony on substantially the 
same argument advanced against the admission 01' Sergeant Maloukis' 
testimony (R. 41~,421-431). These objections will be considered 
hereafter. 

Prosecution offered in evidence as Prosecution's Xxhibit No. 5 
a caliber 38 Colt revolver No. 95116. Defense, although it admitted 
the revolver was the one obtained by Sergeant Ilialoukis from accused, 
objected to its being received in evidence because it had not been 
identified as the revolver used by the person who robbed the bank. 
The objection was properly overruled and the revolver admitted in 
evidence (R. 433,434). 

Captain J~es A.Mollison, Air Corps, a witness for the prose
cution, testified-that he is Provost Marshal of Randolph Field, 
and knows accused; that on February 17, 1932, at the direction of 
the commanding officer of Randolph Field, :rJa'jor (Frederick L.) 
Martin (Air Corps), he went t~ accused's quarters to obtain certain 
articles of clothing (R. 435,437,438); that accused wa.s not in 
his quarters (R. 439) but witness found there several ladies of 
the post who were attending Urs. Lichtenberger, and asked them if 
he could have the clothing. Witness heard Mrs. Lichtenberger, who 
was in bed in an adjoining room, give her consent and direct the· 
ladies to go to a closet off the living room and give the clothing 
to witness (R. 438,439). As a resul~ he obtained an overcoat and· 
a suit of clothes, both of which he identified in court, and also 
a blue cap, but was unable to find any soft slouch felt hat, al
though a search of the quarters was made by the ladies who were 
there, ·as well as himself (R. 436,437). Witness took the clothing 
to the commanding officer's office, delivered them to Deputy 
Sheriff Zinkler of Guadalupe County, and obtained a receipt for 
them (R. 435) • 

-ls-



(99) 

.. 

Defense moved to strike witness' testimony from the record on 
the ground that the search of accused's quarters was in· violation 
of accused's constitutional rights and that the wife of the accused 
could not give a legal consent to such search. The motion was 
properly overruled because the quarters ~earched were public 
quarters on a military reservation and were subject to search upon 
reasonable grounds. Dig. Ops. JAG 1912-1930, sec. 1304 (2). 

The d~fense admitted (R. 441,443) that the clothing then in 
court was the clothing obtained by Captain Uollison trom accused's 
quarters but objected to its admission in evidence as not having 
been sufficiently identified as the clothing worn by the bank robber 
(R. 444). Thi• objection was properly overruled and the overcoat 
and suit received in evidence as Prosecution's Exhibits No. e and 
No. 7, respectively. 

Whereupon, '\he prosecution rested its case. 
, 

a. Mr • .A.ugust w. Dietz, Cibolo, Tex.as, a witness for the 
defense, testified that he knew accused "not very well"·but well 
enough to have loaned him an old :!'el t hat sometime prior to February 

, 15, 19~2; that Mr. and l¥frs. H. P. Thulemeyer, whom he had known :for 
about fourteen 7ears, were at his home about 9:00 o'clock on the 
evening o:f February 1~, 1932, and they conversed about accused. 
Mrs. Thulemeyer stated to w1 tness that ..she couldn't· and wouldn't 
identify him". Mr. Thulemeyer did not make any remarks about identi
fication ot the bank robber nor did he say anything when Mrs. 
Thulemeyer made the statsnent quoted above (R. 454-458). 

Captain J, A. Mollison, Air Corps, recalled as a w1 tness tor 
the detenae, testified that as provost marshal o:f Randolph Field 
he visited the bank at Schertz thirty or forty minutes a:fter the 
robbery occurred W1th the idea ot finding out it sane soldier at 
the Field had been implicated in the robbery; that he talked w1 th 
Mr. Thulemeyer (apparently also with Mrs. Thulemeyer) and was told 
that the robber was perhaps five teet ten inches tall, thinner than 
W1 tness, with a pasty complexion and dark hair, and w1 th a muffler 
pulled up trom around the neck over· the nose and covering the lower 
part or the face. Other people in the bank volunteered the 

• 



(100) 

information that the robber's car was a blue 1929 mod~ Dodge 
sedan, and Sherift Saegert ot Guadalupe County requested 
witness to guard the Randolph Field en.trances to look tor the 
oar. Later Sheriff Hauser came to the Field and told witness 
that the car had been identified as a blue Pontiac sedan. 
Witness knew ot no car or that type on Randolph Field except the 
one owned by accused (R. 460-463). 

Mrs. Mary Lichtenberger, Chicago, Illinoia, a w1 tness tor 
the defense, testified that the accused is her son (R. 464) •. She 
knew the brothers or the father or .the accused and, in her opinion, 
they were very nervous and highstrung people. The oldest brother, 
William., did not get.along with people, and people thought he was 
"crazy about his opinions•. The second brother was a railroad 
man; he was very morose and exclusive; he would come in ott his 
trip, and would stay ott by himself and would not have anything to 
do with anybody. The younger brother was thought to be perfectly 
all right until his wite died, attar which he lived alone, his 
children all left him because he was very disagreeable and unreason
able, and he died practically a recluse (R. 465-466). The accused's 
tather was "very extreme in his ideas• and was an agnostic. "He 
believed in it*** read everything tor and against it, and stiJ.died • 
it day and night•. He was just as extreme in his politics (R. 466). 
He would argue for hours over a point with anybody who differed nth 
him. He fought everybody who did not believe the way he did. Witness 
was a member of the Roman Catholic Church and the father did not · 
interfere nth her raising the children as Catholics, and said later 
that he was glad his children would be raised Catholics because it 
was better to have a belief than not to. He said, "I can't believe 
in it, I hope my children can•. The tather died in 1909 at the age 
or forty-tour as the result of a railroad accident (R. 467-468,485). 
Witness' mother, who died at the age ot seventy-seven, lived the 
last six or eight years ot her life as a .recluse, without even a 
servant although she had plenty ot money,_ and witness thought her 
mind was not right (R. 479-480). The accused was a healthy child, 
although he bad pneumonia in Illinois, and they moved to-Colorado 
'Where his health was better. He was very ill with scarlet tever 
in 1909, delirious tor tour or five days, and the doctor did not 
give any hope tor his .recovery. He appeared to get over that but 
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later he had pains in his head. He had fallen as a child and 
bumped his head and Witness thought that perhaps the pains were 
due to that, but it. went on, and she took him to specialists 
but they coll.l.d not find anything wrong w1 th his head. Still he 
complained; for days he could not go to school, and at last his 
ears started to run, but gradually the pains left h1m and he 
appeared to get over his trouble (R. 469). Every summer for two 
or three years, he went to R.O.T.C. at Minneapolis, and then about 
six years ago he got his appointment and went to Kelly Field 
(R. 470). Witness felt relieved when the Army examinations found 
him physically strong. and well (R. 485). She did not aee him 
again until he came to Rantoul Field, Illinois, (in 1929) (R. 470). 
In the meantime he had married. Witness visited him for five or 
six months at Rantoul Field and remained until he received orders 
to San Antonio. Arter that she did not see him for about two and 
one-half years when she came to San Antonio in May, 1932 (R. 471, 
478,483-484). When she visited accused and his wife at Rantoul, 
they were e:xpeciing their baby and he was very much worried about 
money and how he was to meet their expenses. · His wife was not a 
very strong girl; she had heart trouble and the Army surgeons told 
her they did not have facilities at the Field hospital to take care 
of her and adVised her to go to a specialist, which she did, but 
this extra expense was another worry to accused (R. 471,472). The 
Wife was neglected and the hospital authorities never did anything 
for her. She was at death's door for a week. Accused walked the 
floor, did not eat, did not sleep, and did not think of anything 
but what was going on in there at the time. It was a terrible 
worry and Witness knew it was breaking him. She noticed a change 
came over accused after his wife's experience in the hospital. 
Before this he was quiet and easy, nothing "Phased" him, and he 
was very agreeable. A:rterwards everything bothered him, he was 
nervous, unstable and com.plained about things, which was very un
usual for him because he was not of that nature at all, but trom 
that time on he was broken. Witness could see that his wife's 
condition was on his mind. He was working very hard at his school 
work at the time and this hard 1VOrk and taking care of his Wife 
and thinking about her was very hard on him (R. 475). Witness 

, stayed With accused until he was ordered to San Antonio, at which 
time he sent his wife to her home in Virginia and witness went 

01945 
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back to Chicago (R. 478}. While at Rantoul, accused told witness 
of his financial condition and about his marriage and honeymoon. 
He took leave to get married and had arranged to do some commerical 
flying to meet his expenses. He bought a new uniform and a car 
and took a short honeymoon trip. When he returned he was notified 
that he 190uld leave on the next boat tor Californie.. This upset 
his plans and left him in debt. - He has had sickness in his family 
ever since. He has two daughters, two and one-halt and one year 
old; the second was born b7 Caesarian operation (R. 476,481). 
When wi tnesa came to San Antonio in May, 1932, she noticed a 
material change in accused's mental conditioh since he left home, 
and after she aaw him at Rantoul, Illinois. "His health is break
ing, his mind is breaking, everything." His condition is getting 
worse au· the time. He does not talk to anybody and 1a not friendly, 
and when witneas came to San Antonio he was re.ther inditterent to 
her.· She laid this indifference to his troubles (R. 482). Witness 
could say that accused's condition was not normal at the present 
time, but •a mother hates to eay• that her boy is insane and she 
would have to have a half dozen psychologibta' opinions betore she 
could believe it (R. 483). 

ReT. "I. Drees, Selma• '1'en.s 1 a 11'1 tnesa tor the de:f'ense, testi
tied that he is a catholic priest and first met accused about a 
year before. A.t ~hat time accused made arrangements to have his 
baby baptized the next SUnday but he never appeared, and when witness 
went to his house no one ?las there. He saw accused the day atter 
he was arrested, and •time and again• since then (R. 488}. He was 
with him lib.en he was released on bond; they drove back through 
Schertz and accused seemed to have no 1'eeliJ18 01' shame, but cracked 
jokes and admired the wondertul sunset. When accused was ill. the 
hospital under mental observation, witness told him to give the 
doctors something to work on, act a little tunny, "Do your stunt, 
jump over the bed•, as •they have to observe you", .but accused· 
thought that would be dishonorable. on ditterEl?lt occasions accused 
talked like a sane man, then again witness thought he had a •screw 
loose", andclid not haTe tull control of his mental f'acultiea 
(R. 489-490) •.Witness formed the opinion that the accused had a 
•aorew loose" because he said it would be disbonorable to act "t'Un.n1'" 
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in the hospital but he thought abeolutel7 nothing or other thi:riga 
which were more dishonorable (R. 491). 

Mias Laura Haecker, Cibolo, Texas, a Yi tness tor the detense, 
testified that she worked as a ma.id in the household of accused 
trom the 3d. or Deceimber, 1931, till about August 1, 1932 (R. 492). 
Betore February he •seemed to be like any'body else", but in the 
tirst part or February he •acted Tery queer•, and when he came 
home trom work he was very restless and would walk trom one room 
to another and lean the doors open, although the day ,e.s·cold 
and the children were in the house. He also played "kind or 
rough• nth the children and bumped their heads together. on the 
da7 of the robbery, he left for his duty at about 8:00 o'clock, 
returned about 9:00o'clock and did this tour or tive times before 
lunch; he appeared to be drinking because he staggered and stumbled 
over the rugs. When she went to call him tor lunch about 12:00 
o'clock, he was lying on the bed asleep so she •just lett it go•. 
Later he got'up atl.d continued walking as before; he seemed -Very 
nervous• (R. 493-495). He also put the two y-&.r old girl in bed 
with the eight months old baby-, which seemed peculiar to 1f1 tness. 
Accused lett the house about liOO o'clock and returned about 2:30 
o'clock, when she saw him in the baby' a room changing his ahoea. 
He still seemed to be nervous and under the influence of intoxicating 
liquor. About a whole week before this, witness noticed that ac• 
cused was drinking and she. was atraid tor the children and herself 
because he was acting •very queer• (R. 496-498). Accused's wife 
had been in the hospital durtng this period but returned home on 
February 15th (R. 496,498). She could not say- trom her obaanation 
whether accused was sane or insane on J'ebruary 15th, but he •a 
not acting like a normal man (R. 498). 

Warrant Ofticer John 11'. Corcoran, Brooks P'ield, Texas, a 
witness tor the defense, testified that he has known the accused 
since about June, 1930, e.nd knew him well but that accused paaaed 
him many- times without seeming to notice him. 11'1tness thought 
this unusual as he knew accused to be •a sociable tell011'•. Witnesa 
thought that accused acted queerly at times, which made him thinlc 
that he was in a depressed cond1tion or thinking ot sanething 
else (R. 502-507). 
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Private Frank E. Dixon, 52d School Squadron, Air Corps, 
Randolph Field, Texas, a witness tor the defense, testified 
that he has known the accused tor approximately nine months. 
He saw accused about 10:30 o• clock on the morning of February 
15, 1932, at which time he was •dopey looking", and witness 
smelled liquor on his breath. Accused had his head in his hand.a 
when witness walked in and seemed to have something •bearing on 
his mind"; he did not say •good mornb1g•, and asked where to 
sign the papers, which was unusual (R. 507-51.0). About 2:30 
o'clock: the same afternoon, accused came into the supply room 
and witness thought hens intoxicated; he acted dazed end 
stumbled against the door sill going out (R. 510-514). A.eked 
by the detense whether, Judging :rrom his actions and demeanor, 
he would say accused was sane or insane, 111. tneae answered that 
he •would say that he was not himself" (R. 516). 

Sta.ft Sergeant Otto Ernesto, Headquarters Squadron, Air Corps, 
Bendolph Field, Te:xa.s, a witness for the defense, testified that 
he has known accused about a year. During the first two weeks in 
February, 1g32, he noticed accused seemed to be "kind of peculiar 
in his way ot talking" and rather careless in wearing his unii'o:rm. 
Witness saw him on the morning ot February 15th at about 10:00 
o'clock: and smelled liquor on blm; his :face ns red and he had 
"a kind of glassy stare in his eyes• (R. 519-53>). He saw accused 
again about 3:00 o'clock that afternoon; at that time his belt was 
unbuttoned, he smelled 01' liquor, was unsteady on his feet, seemed 
worried and looked "rather pale" (R. 521-523). Accused did not 
act normal but witness would not say that he was insane (R. 522). 

First Lieutenant Harold :r. Conway, Ordnance Department, Fort 
Crockett, Tex.as, a witness tor the defense, testified that he has 
known the accused since October, 1931, and during that period 
noticed but one queer act ot aceuaed when, e:t a dinner on February 
12, 1931, he seemed to be •sort of*** unconscious to what was 
go1Dg on". Ordinarily accused is humorous and w1 tty but on this 
occasion he •s quiet and seemed depressed and worried. Witness 
would not say that accused was insane but he was "not nollll81". 

-24-
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Technical Sergeant Clyde w. Doyle, 63d School Squadron, 
Air Corpe, Randolph Field, Te::ma, a witness tor the detense, 
testified that he has known accused about eight or nine months. 
About January, 1932, 11'1.tnesa noticed a •changed condition" in 
accused; he became sloppy in his dress, came to work unshaved, 
was highly nervous and seemed moody (R. 530•533). In response to 
a question by counsel, Yi tneas stated that trom Januar;ir on he 
thought accused acted like an in.aui.ne man (R. 548). Ee tomed 
this conclusion at the time (R. 549). 

Second Lieutenant Leo w. DeRosier, Air Corps, Randolph 
Field, Texas, a witness ror the detense, testitied that he ha.a 
known accused about tive years. He saw him trequently trom the 
tall or 1929 to the tall ot 1931, and round him to be a •brilliant 
character, well liked, w1 th a cheerful d18l)osi tion and a carefree 
nature• (R. 582). From November, 1931, to February, 1932, witness 
noticed a marked; cha.Dge in his demean.or,• he was morose, worried 
and seemed to be brooding a great deal. He saw accused on the 
evening ot February 14th and they talked about things generally 
tor about twenty minutes. Accused seemed depressed and under some 
sort ot a nerTOus strain. After a short time he seemed tired and 
his head was noddi.Dg; he shuttled and dragged his reet, and witness 
thought he had been drinking. Witness attributed accused's YilOrry 
to •his tinancial and domestic troubles• (R. 583-584). 

l!'1rst Lieutenant Carl J. Crane, Air Corpe, recalled aa a 
Witness tor the defense, testified that he has known accused a1noe 
the beginning ot 19M. until about Sei,tamber, when w1 tneaa waa 
ordered away on detached aerv'ice, accused,.,.. hi• ae1iste.nt 1n the 
Academic Department at Brooke Jield, and his duty a, an instructor 
was well above anre.ge. .&.bout :November, 1931, he not1c1d a gre.dual 
change in accused' a behavior trom da7 to da:n there eeemed to be 
a "challBe takins place 1n him", 11'hich worried w1 tneaa. Re aeemed 
to loee intereat 1n his work (R, 58t5-586) • Class inatruotion began 
about February M and witneH decided to listen to some ot aocuaed'• 
lectures, which he did tor tour or tive days before the bank at 
Schertz ns robbed. .iccuaed made some veey obvious miatakH in 
his leoturH, 1'hich were really material and which witnea1 kne,r 
trcm past experience accused should not have 1111,de aa he us entirel7 
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familiar 1r1 th the subject. SOme ot his errors drew laughter tram 
the class, but still he made no e:trort to correct the misstatement• 
he had ma.de. He seemed very tired and depressed. Witness waa 
in a quandry to analyze just what was happening to him (R. 587). 
The next day accused brought to witness a mimeograph sheet ot 
questions he was going to give the students aa a quiz. There 
were several obTious errors in it which witness pointed out and 
to which accused agreed (R, 591). These mistakes pertained to 
very simple things, which witness knew accused •knew better than 
to make• (R. 593). While at Brooks Field, witness had invited ac
cused to collaborate with him on a book on airplanes and engine, 
(R. 589), Witness also noticed that in December, 1931, accused 
n.s _not keeping up with his church duties, although at Brooks 
Field he had regularly met him at church serTices (R. 588). He 
never noticed that accused came to duty unsbaTen or 1n incorrect 
unitonn, nor was there any apparent intoxication at the time he 
made mistakes in his lectures and academic work (R, 592,593), 
Witness never'betore had 1een accused in the condition he we.a in 
when he sent him to his quarters on the attemoon of February ll5, 
1932 (R, 592-593), As a result ot these obserTationa, and atter 
he learned ot the bank robbery, w1 tnese concluded that accused 
•11'8.s bordering on some kind ot a nervous breakdown at that time" 
(R. 592) • 

Second Lieutenant John P, Kenny, Air Corps, Randolph Field, 
Texas, a ntness tor the detenae, testitied that he bas known 
accused about three and one-halt years, tirst at Rockwell Field 
and then at Randolph Field, When wi tneas tirat knew him, accused 
•was always a cheerful person,*** quite a wit, a good tellow among 
tellows•. .A.tter arrival at Randolph Field in October, 1931, w1tn,ae 
stayed three weeks with accused and round that his entire actions 
were changed, - he was nervous, irritable and forgetful, Witness 
knew that accused was pretty badly in debt and that he •seemed 
worried" •. Accused's wife was not ill at this time, Witness signed 
a note with accused tor t2J.2, and will haTe to pay it it the ac
cused does not (R, 5g5-599), 
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Accused was sworn as a witness in his own behalf and testi
fied that he is twenty-eight years old (b~rn January 7, 1904), 
and accepted his commission in the Regular A'1!!'fl¥ on SeptEmber 7, 
1926, his fi~st station being Brooks Field, Texas (R. ~l). 
While stationed at Langley Field, Virginia, he secured a temporary 
position with an air line from Washington to New York, expecting 
to pilot airplanes tor that line during a leaTe of absence 
theretofore authorized, and on the strength ot the additional 
money he expected to earn he was married on June 16, 1928. He 
bought a new automobile, a new uniform., a wedding and engagement 
ring, and went on an expensive honeymoon trip to New York City, 
spending money which he "expected to earn• later. Although he 
had been granted leave for forty-five days or two months, he found, 
on returning to Washington to go to work with the commercial 
company, that his leave had been canceled and he was ordered back 
to Langley Fieid at once. He had to give up the civilian position 
at which he expected to earn about $14.00. The debts thus con
tracted remained UJlsatistied in February, 1932. He was then trans• 
terred to Riverside, Califort>:ia, tor station, th~n to Rantoul 
Field, Illinois, in the fall ot 192'-, to Brooks Field, Texas, in 
the spring of 1930, and to Randolph Field, Texas, in September, 
1931 (R. 601-604,629-630). His wife was not in good health when 
they were married; she had a.weak heart and· •her nerves were in 
very poor condition" (R. 601). At Rantoul, on account of her con
dition and because the Anny hospital was small and noi well equipped, 
it was necessary tor her to consult a specialist and to go to a 
ciVilian hospital tor the birth of their tirat baby. Thi• caused 
additional expense which he had not anticipated, and, as he was 
already in "strained financial circumstancea", this, together 
with the doctor's reports about his wife Which "were anything but 
reassuring•, caused him great worry (B. 602). At the birth of 
the first child, his wife was in labor from Friday night until 
the following Monday afternoon, and the birth of the second child, 
at the Station Hospital, Fort S8m Houston, Ten.a, on July 24, 1931, 
was by Caesarian operation (R. 603-604) • She was again in the 
Station Hospital from the last day ot January until February 15, 
1932, for a repair operation. For several months the doctors had 
refused to operate, saying the chances ot success were slight, 
and "a failure might cause her to become a pennanent-invalid" (R. &05). 



(108) 

About February 3d or 4th, a few days after the operation, his 
wife informed him that the surgeon had int1.n.a.ted that the 
operation was a failure, and that she too felt that it was (R. 606). 
This news made him feel so depressed and dejected that he decided 
to take a few drinks to see if it would lighten his grief. There
tofore he had no.t telt inclined to indulge in liquor. He bought 
a halt-pint bottle of whisky (R. 607) as it had never been his 
practice to keep liquor in the house, took a few drinks that 
night and finished the bottle the next day • .Arter seeing his wife 
again the next day, he was more depressed than ever, and went to 
San Antonio to get more liquor, but could not find the place 
where he had bought before, and so drove over on the "west side•. 
Where he finally located a place and bought two quarts of whisky 
from a Mexican. Both of these quart bottles were filled from the 
same jug. For the balance of the week he drank it •orr and on", 
and rather frequently (R. 607-609,654). On February 14th (Sunday), 
he had two or three highballs before dinner at noon and two or 
three more around 3:00 o'clock before he left to go to the 
hospital to visit his wife. On the way to the hospital in his 
car, he took several more drinks, and after leaving the hospital 
took a couple more while waiting for supper. While at the hospital 
his wife asked him to make arrangements for the Randolph Field 
ambulance to come for her about 2:00 or 3:00 o'clock next afternoon. 
That evening after supper he took several drinks but felt so de
pressed and blue that he went over to Lieutenant DeRosier1 s quarters. 
The next morning, 1.l'ebruary 15th, he distinctly remembers that he 
waked up, dressed in unifollll, and ate breakfast. Thereafter he has 
a hazy recollection of going to the bathroom and "starting to 
drink• from the whisky bottle (R. 610-611). The next thing he 
remembers definitely was waking up the follo111ng morning (February" 
l&th) and finding his wife in bed with him. He did not recall 
her coming home, and was •very much stupified" and •unable to 
account tor the peculiar condition and circumstances that exiated 
at the time". At breakfast he read in the newspaper that the 
Schertz State Bank had been held up the preVious day but it did 
not impress him very strongly. He went out to his car and noticed 
on the seat and all over the floor several bills of various 
denominationa, and on the floor or the car a 38 caliber revolver, 
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which he usually .:arried in his automobile. He was stunned by 
the sight, and unable to account for it; coupled with his wife's 
mysterious appearance in the house, he was very much contused 
(R. 612). He gathered up the money, counted it, put it in the 
pocket of the car door, and slipped the pistol under the seat 
(R. 613). Tb.ere was exactly $500, all in bills (R. 638). He 
then drove over to his office where he "racked" his memory but 
"could remember nothing of w.ha t had apparently happened on the 
previous day" (R. 613). He told no one, not even his wite, ot 
finding the money because his mind was "conf'used" (R. 655). 
Sometime later Lieutenant Crane asked him about missing class the 
day before and, although he had no recollection ot it, he admitted 
he had forgotten it (R. 613). When he got back home about noon 
on February 16th, after completing his two classes, he took the 
money out ot the car pocket and placed it in a drawer in his desk, 
but left the gun in the car. He has absolutely no recollection ot 
robbing the scnertz State Bank (R. 617), or ot being sent home 
trom his class by Lieutenant Crane (R. 614), or ot having any 
conversation with Mr. Bridgewater and Mr. Bender on the 15th 
(R. 615), or ot any or the other events which are supposed to have 
happened on the 15th after 8:30 o'clock in the morning (R. 634-639). 
He does remember a conversation With the two men about 1:00 o'clock 
on the 16th at his quarters, at which they decided to take the car 
back, so he went out to get his revolver out or the car, at which 
time he also found several bills in the car pocket (R. 615,616). 
They drove off with the Pontiac but told witness that if he would 
come down to the Goad lootor Company they would return his Ford 

· which was there (R. 617). The finance company had a mortgage on 
that Ford and he did not turn it in on any other car. He does not 
remember signing any contract covering the purchase or the Pontiac, 
but he did give Mr. Bridgewater one check (R. 636-637). About 
4:00 o'clock Lieutenant Douglas., Sergeant Maloukis, and Sherit:t 
Hauser came to his quarters and stated they would like to ask him 
some questions. He invited them into his house. Sergeant Maloukis 
asked if he had a grey suit, to which he answered that he had 
"a light tan suit" and showed it to him. Sheriff Hauser asked him 
it he had a revolver, and he said, "Yes", went to a closet, got the 
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revolver and handed it to the sheriff (R. 617-619}. He then went 
with them, and with Colonel Connolly and a civilian deputy sheriff 
who had remained in the car, to the Schertz State Bank. There 
he saw a gentlaman and lady whom he did not recognize, who stared 
at him but "nothing was said". Then sergeant Maloukis took him 
into a back room ot the bank and told him that he had been 
positively identified as the man who held up the bank (R. 619), 
whereupon he replied, "Sergeant, if I did it, I must haTe been 
crazy". They then drove to General Dantorth' s quarters and then. 
to the guardhouse at Fort Sam Houston. While at the guardhouae, 
Colonel Connolly informed him that Sergeant Maloukis had been 
authorized by General Danforth to search his quarters, and suggested 
that he tell where the money was so that the search would not ex
cite his wite. He gave this infonnation and shortly thereafter he 
was placed in a cell (R. 620-621}. On Wednesday, February 17th, 
the County Attorney ot Guadalupe County, with a couple of deputies, 
placed handcuffs on him, drove him to the bank at Schertz where 
the cashier and his wife viewed him again. They then went on to 
Seguin where he was placed in jail until Friday, when he was brought 
into court for a preliminary hearing. He remained in jail at Seguin 
until the 24th when he was released on bond. He was in the hospital 
at Fort Sam Houston from about March 4 to A,Pril 8, 1932 (R. 622-623). 
During the five weeks he was in the hospital, he was giTen the 
regular routine physical examination, including Wassermann test. 
spinal puncture, etc. He reported to Major Anderson in the 
psychiatric ward, who saw him but three times and not over an hour 
and a halt "at a liberal estimate" (R. 627-528}. Accused first 
met Mr.~. Franklin Spears, his counsel, in Mr. Anderson's office 
in the Brady Building, after he came out of the hospi te.l, at which 
time Mr. Spears asked him it he had any of the whisky he had been 
drinking "prior to this oti'ense". After accused returned hOine he 
sucoeeded in finding some in a bureau drawer and his wife telephoned 
Mr. Spears to that effect. That afternoon they took the whisky 
to Mr. Spears who told them to take it to Hennan nester for analysis, 
which they did (R. 624-625}. He was rEllloved from flying status by 
War Depart:nant orders dated May 13, 1932 (R. 626). His last flight 
was early in February. He took the usual physical examination in 
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January and knows of no deficiency found except that he was under
weight (R. 848,650). He bad seen the bank at Schertz about 
ten times before the robbery {R. 643) but had never entered the 
front door (R. 650). He was familiar with the road from Schertz 
to Randolph Field and has gone over that road repeatedly. The 
distance .?re.a "approximately·one mile"; there were two turns to be 
made, and at forty miles per hour, which "I imagine a man could 
average", it would take "a little over a minute" to go from Schertz 
to his quarters by way of the East gate in "that Pont~ac" (R. 657). 
He had dra~n "blanks" on other occasions before this but has 
apparently conducted himself as a gentleman, and has driven his 
car home witliout hitting anything. Four or fiva highballs would 
do this, but prior to February his use of alcohol was extremely 
moderate (R. e53-654). Between February 5th and February 15th 
he was drinking llhiaky out of two bottles, but did not s~fer any 
ment.s.l "blanks If as far as he knows {R. 661). On the morning of 
the 15th, one of the bottles was empty and the second one was not 
full. When h8 took the latter to the chemist he believes the 
bottle was elightly leas than halt full. He '..:i.rank nothing out 
or it after February 15th (R. 662-663). The maid in his house, 
Miss Haecker, had access to the bottle which his wife round in a, 
bur~u drawer on April 12th, but she does not drink and he does 
not think she brought any liquor and secreted it there. His wife 
did not buy any, and therefore he thinks the liquor found on 
.April 12th vas the same l1q11or he drank on February 15th and before. 
He does not know what became of it during the internning period 
ot almost two months, or ?lb.ether anyone might have put anything in 
1t (R. 65.8-671). 

I 

Mr. Herman A. Neater, San Antonio, Texas, a witness tor the 
defense, testified that he ia an analytical chemist, and has been 
~ngaged 1n the practice or this prof'esaion tor around nineteen 
years. On the 12th ot April, 1932, ·he analyzed sane fluid delivered 
to him by accused and tound that "it contained'.089 per cent acetone; 
45.2 per cent alcohol; 3 per cent gum resin; .123 per cent codeine•, 
which is .59 grain codeine to the ounce of whisky. About 12 ounces 
of the liquid were delivered to witness and 20 ounces were gone trom 
the bottle. What 'ffll.S left ot the liquor analyzed by w1 tness waa 
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1dent1tied by him and introduced in evidence (B. 57&-MO). 
Witness had never tound codeine in alcohol betore (R-. 681).. , 

First Lieutenant Charles E. Thomas, jr. (R. 790-792), First 
Lieutenant Bernard A. Bridget (R. 793-795), Second-Lieutenant 
1oseph H. Atkinson (R. 795-797), and Second Lieutenant Archibald 
M. Kelly (R. '797-800), all ot the Air Corps, were called by the 
detense as character Witnesaes and each testified in substance 
that he had known accused tor several years and that his general 
reputation as a peacetul and quiet man was good, as was .his 
reputation tor truth and veracity. Lieutenant Thomas testified 
that he knew, and Lieutenant Atkinson that he hl!l..d heard, that 
accused had financial d1:t't1cult1es, and all, except Lieutenant 
Kelly who was not asked, stated that they believe accused could 
have borrowed money trom his fellow ot:ricer~ or secured their 
signatures on hia note it he were in need ot money. 

Lieutenaht Colonel Santord w. French, Medical Corps, a 
witness for the defense, testified that he did not know the ac
cused. He has been an officer 1n the Medical Corps tor twenty-two 
years and, while not a psychiatriat, has had considerable experience 
with alcoholics and drug addicta (R. 551-552), but not more than 
the average medical otficer (R. 557). It 1• "'Perfectly possible" 
for a person to be under the influence of intoxicating liquor to 

.such an extent that he would not have control of his mental 
taculties and yet would be able to move about and talk. Wi tneas 
ha~ had a number ot people tell him that when under the influence 
ot intoxicating liquor they have been able to move about, talk · 
and do things, but atterwarda they had absolutely no recollection 
or what they had done during a certain period ot time. He would 
describe a person in such a state as "mentally unconscious, 
physically active" (R. 554). His mind would not be working, he 
would be running around like he was asleep. It a person consumed 
sutticiant whisky so as not .to remember what he had done, he would, 
not be mentally capable of forming an intent (R. 556). This con
dition 1a what is CCIIIllllOnly known as "drawing a blank"; there 1• 
no question but what it is possible tor a person to get in such a 
condition, but no one would know it but the person himselt and 
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it would (\epend on his w:>rd, .. no one could disprove it (R. 558-
572). The main factor. is loss of memory; "they may know what 
they are doing at the time, and the next day*** they have no 
recoll'ection of' it" (R. 574). Witness stated he was not quali
fied on the question of' insanity (R. 576). 

Dr. Oscar C. Baird of' san Antonio, Texas, a witness for the 
defense, testified that he went to a medical college in Cincinnati 
for three years and then spent one winter doing post graduate 
work in a hospital in Chicago and another in New York. In 1914 
he spent several months in Europe in medical clinics (R. 691•692). 
He is a duly licensed physician in the State of' Texas and has . 
practiced his profession for about twenty-nine years (R. 672). 
Ee has had rather extensive experience with cases ot alcoholism 
and with persons under the influence of' narcotics, and some ex
perience in a psychiatric ward because his wife has been in the 
state Hospital tor three years and he has been around there a 
great deal and 'has studied her and other patients (R. 673), but 
he is not a qualified psychiatrist (R. 704,692). Witness stated 
that codeine is a derivative ot opium, and was ot the opinion 
that a person who drank alcohol or used narcotics to the extent 
that he was mentally unconsciaus and physically conscious would 
be temporarily· insane (R. 674). Whisky and codeine combined 
would more or less neutralize each other, the alcohol would 
stimulate the mind and modify the ef"fect of' the opiate. (R. 675,781). 
Defense counsel asked witness a long and complicated hy:pothetical 
question (R. 676-688) which contained the facts testified to before 
the. court concerning the history of accused's family and his own 
life and conduct to include the bank robbery (which testimony is 
s-rized above in :i;a.ragraph 5 and the preced"ing pages ot this 
paragraph), to which witness answered: · 

·. • "Covering the family history, which was considered 
only eccentric in that day, several years ago, I am 
sure all, except one character, the head trouble, ear 

, trouble, would be put in a ward for observation; we do 
it today, in that age we did not·do it. 
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"Then the actions ot the man on trial/ it 
occurs to me 1• only repeating what haa been done 
many times, doing what you would expect rrom a lMll 
With a family history like that, even the holdup in 
the bank was a holdup methodically speaking, or an 
insane man. No real holdup man would do 1 t that 
way, he would aak no questions, would make no re- · 
marks about his person, would not tell who he was, 
ao I would say, even laying aside the liquor e:rtect 
and the codeine ettect, he has a tamily history back 
ot him that looks very much like a delicate - would 
result in a delicate nervous system plus the ettect 
ot the codeine and the whiskey. I think it gives 
us a complete picture ot an insane man." 

Witness testified that heredity is considered the greatest knoWD. 
tactor ot insanity (R. 689). 1'J;l.e actions ot accused in talking 

_to Sergeant Ernesto· and Private Dixon when he appeared doped or 
drunk and did not recognize them, were the actions or an insane 
man (R•. 691). Persons suttering trom dementia praecox, primary
dementia or delirium tremens might be mentally irresponsible one 
day and be perfectly lucid the next day (R. 695). 

Dr. Hulon E. Calvert, San Antonio~ Texas, a witness tor the 
defense, testified that he graduated 1n 1926 at the University or 
Texas 'tlher~ he received the degrees or Bachelor or Science and 
Doctor ot Medicine, and has practiced his profession since then. 
He is.a captain and flight surgeon in the Medical Reserve Corps. 
He has had about three months experience as alienist and psychia
trist at the San Antonio Hospital tor Insane, where ther had 2400 
cases, and aix members ot the start would meet three times a w&elc 
and make diagnoaea (R. 70&-708). He haa never betore testified 
in court aa a pa7chiatr1at (R. 731). In reply to the hn,othetical 
question propounded to the preceding w1 tness, Dr. Baird, witneaa 
"wolfld sayt', assuming all the tacts stated therein to be true, 
that the accused was inaane on February 15, 1932. After a verr 
caretul study or accused's tam.Uy history, Yi tneaa thinks he has 
a ,"Tery unstable, nervous sratem, What we tem. dementia praecox" · 
(!t. 707), and that the srstem might collapae or there migh't be 
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an occurrence of a mental condition as a result of prolonged 
mental worry or of disease, or of the use of drugs (R. 708,709) • 
.Alcohol, when used excessively, causes a dulling of the psychic 
centers in the brain and lowers the moral judgment of the 
individual. When first taken it may produce rilarity and a 
feeling of well-being. A person who is happy and elated over 
everything and then suddenly becomes morose and melancholy has 
strong indications of damentia praecox. This means a "demented 
condition of the young" and usually occurs in individuals under 
thirty years of age (R. 709). ?otential dementia praecox may 
not develop into the abnormal except under rare conditions, such 
as a great mental shock, or worry, or 'Where drugs or alcohol 
are used. Any drug or narcotic or alcohol, when first used, is 
primarily a stimu.lant, but then becomes a depressant and after a 
certain length or time alcohol has a toxic poisoning effect 
which may affect the cerebral centers (R. 710). Witness stated 
that if a person ,1fith a family background, as disclosed in the 
hypothetical question, should consume thirty-t~o ounces of whisky 
containing 45 per cent alcohol and .59 grain of codeine to the 
ounce in eleven days, and on the twelfth day take ten drinks 
of the same whisky, the psychopathic traits of abnormality hidden 
in his subconsciousness would tend to come out and it would be 
possible for him to have a lap,se of memory for thirty days or 
longer (R. 712). A person may become temporarily insane from 
the recent excessive use of alcohol or ardent spirits. One 'Who 
drinks alcohol sufficiently to become mentally unconscious and 
physically conscious is temporarily insane, or it might be 
diagnosed as "a state of amnesia" (R. 713-714). Drunkenness to 
this degree is temporary insanity (R. 746-747). Persons possess
ing psychopathic traits rray have them brought out by the physical 
and mental strain of flying or by the use of alcohol or some 
narcotic, or both (R. 720). A person may have amnesia trom 
narcotics or alcohol or from hereditary instability (R. 724). 
Witness stated that it was possible for a person in a state of 
amnesia to make all the preliminary arrangements shown to have 
been made by the person who robbed the bank and still not remember 
it, but that those cases are very rare (R. 734). One who has 
been in a state of amnesia can never recall what happened while 
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he was in that state (R. 751). Witness thinks the bank robber 
acted abnormally all through the robbery as outlined in the 
hypothetical question (R. 737-739), and that he was in a state 
of amnesia resulting from "a potential dementia praecox makeup" 
(R. 743). The only consideration witness has given to this case 
has been based upon the hypothetical question which he received 
and studied the day before (R. 747,753). ~e condition of the man 
as described by the hypothetical question was congenital, that is, 
due to a nervous condition inherited from his ancestors, and he 
was potentially in a condition to do an act such as described 
when subjected to a strain or indulgence in dope or drink; he 
was that way a year ago and f1 ve years ago, and would probably 
be that way tomorrow it he had family worries and started to 
drink; he was a dangerous character to have drinking whisky and 
running at large (R. 747-748). 

Dr. SdWi~ c. Clavin, San Antonio, Texas, a witness for the 
defense, testified that he is a graduate or the medical school ot 
the University of Pennsylvania, has been practicing medicine 
for about thirty-nine years, and is a Lieutenant Colonel, Medical 
Reserve Corps. Re never specialized in psychiatry but has 
testified in oourt a number of times in mental cases. He heard 
the hypothetical question propounded to Dr. Baird, and understood 
it, and, assuming all the facts to be true as stated in the 
question, he would say the person was insane on the day of the 
alleged offense (R. 755,757,763), and that his condition was due 
to an excessive use or liquor and the drug codeine. Witness 
served for about six years in·the City Hospital, San Antonio, 
where they had charge of the people in the city jail who were 
suffering trom the effects of liquor and drugs, and it was his 
opinion that a person may be temporarily insane when under the 
influence ot intoxicating liquor (R. 7~). Mental instability is 
a condition that is inherited and in such people •shock will bring 
out these peculiar psychic symptoms" (R. 759). Witness was of 
the opinion that, considering the taots mentioned in the hypo
thetical question, the officer on trial had gone through a great 
deal of worry, family trouble, drinking of whisky and codeine, 
which is a drug, and that all these factors unbalanced him 
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mentally (R. 760). Witness thinks that most criminals are 
abnormal and that •a majority ot the people ot the world are 
a little ott" (R. 751-762). lie based his answer to the 
hypothetical question on the unstable persorality ot the individual 
described and his having indulged in liquor enough to unbalance 
him, together w1 th taking the drug (R. 764). He thought the 
actions ot accused in carrying out the robbery were abnormal in 
that he was told exactly where the money was and he just took 
some ot it out ot the draver and went away, he talked too much, 
thought someone was in the lobby of the bank when there was no 
one there, and he did not attanpt to get the larger portion or 
the money which was in the vault (R. 765,766). It the accused 
had come to witness as a patient he would have gone into his case 
much further than the hypothetical question went betore coming 
to a conclusion (R. 770). He thinks this is just a case ot 
amnesia brought about by the unbalancing ot the individual through 
the use ot drugs and liquor. A person suttering trom amnesia can 
plan and act Just the same as before but he will not remember 
anything or his past nor, after returning to nonnal, will he 
remember what happened during the period or his amnesia (R. 772, 
774,776,777). Periods of amnesia come on very suddenly and the 
patient does not remember anything that happened before the 
amnesia period until after the period is over (R. 781,782). 
During the amnesia period the patient would not remember any un
finished business he was transacting before the amnesia came over 
him, and it anyone approached him and mentioned the un:t'inished 
business he would not know what he was talking about (R. 784). 

7. Lieutenant Colonel Thomas E. Harwood, Jr., Medical Corps, 
a Witness tor the prosecution in rebuttal, testified that he had 
charge of the annual physical examination at Randolph Field during 
December, 1931, and January, 1g32, at which was also given the 
semi-annual physical examination for aviators which is a •severe 
one"; that accused was examined at that time and no mental defects 
were found, and the only physical defect reported was an under
weight of sixteen pounds which was considered of no significance 
in his case (R. 801",820). The latter part or February, 1932, 
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witness recommended that accused be relieved trom tlying dut7 
because he was under serious charges and witl;lesa considered his 
reliet trom tlying duty to the best interests ot the 11rvic1 
and the otticer (R. 804-805). About 2100 p.m., February 15, 
19~2, accused called witness on the telephone, gave his name, 
and inquired it ambulance nr'Vice had been arnu:l8•d to br1DB hil 
wife, who was a patient at the Be.a• Hospital, back to the po1t. 
Witness positively recognized aocuaed•a voice over the telephone, 
Be talked coherently, rationally and like a aane man, and there 
was nothiDB in hie conversation to lead witnes1 to believe there 
was any unusual situation other than he was concerned about the 
return ot his wite to the post (R. 805-807). Witness stated that 
the peyohiatric examination given aviators oona11t1 of testing 
the reflexes and quizzina the man as to hia past h11tory (R, el0)1
the psychiatric nervoua ayatem is pretty well looked over (R, 820), 
In insti tut1ona tor the insane, tho examination, also 1nolude 
the taking ot the lite hiatory and temily hbtory ot the patient, 
an examination ot hil skull, and teats ot hh blood and spinal 
fluid (R, ell), Witness thinks that the influence of liquor t1nd1 
to reloaee the inhibitions that tom a great part ot tho ordine.:cy 
individual's ex1atenco, and he 11 apt to do thi~a which are ro-i 
preaaed under normal conditions (R, 612), A. lllall who uses alcohol 
to txco1a and wJJ.011 mentality 11 oon.tused but who ie able to moTt 
aroi.md ii X1.0t inea:iie in. e.nr eense of the word, Re h hmpon.ril1
co~1od mentally and hie mental reactions and physical ree.ction. 
ar, ~01 ~ol'lll&l (B, 8l3-6lC). Dolirium. tremen1 13 ~lae11t1e4 ae 
tempora;rr paychoa11, which denotoa IIO~o ~,nt~l oond1t1oQ (R, ele), 

M!ljor J, B, .Anderson, Medical Corps,"°'' called b7 tho pro1ts
outiou aa it, first W1tn1a1 on tho :morita ot tht c~,, (R, 1~lT7)t
ht ,ra,1 e.lao called bf tho pro1oout1ou 1n r,out~ (R, e7l•e7?),
n, to1titio4 that ht we.a~ qW#,l1t1ed pe7cb1~tr11t ~4 h~4 ~~4.0?lt 
roe.rot tn.iru.ug in U at St, Jl.1u.betha nots~1~l, Wa~i~toP., ti, C,, 
\\IIA,o;r- I>r, Whit•, lUld nt!l,teon rea.ra praoUoe in the ATlffl, lltlnt 
,,vo~ tho~ae.u4 me~tal. ~d ~orvo\11 pat1e~tq )le.To oPmo \mA~r nil 
obtorve.t1o~, Ha 1e iiow 1~ obari• ot tho N•urop,yo~11tr10 e,otiPA 
ot ~o ~auon Hoop1tOil, fort Sam Rou11ton., 'l'ex,M, ~no. btfQrt t;Qaj,!181 
thOl'I RI ill Cl:l~Til Qf th§.l HO°t10Il ~1 W~l.1itr JlH4 ~;re.l, gg~Ual 
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(R. 135,136,145,153). Witness was the psychiatrist member or 
a board or medical officers which examined accused, who was 
constantly under observation trom March 2 to April 8, 1932, 
during which period he was in the hospital. He identified a 
copy ot the report which is copied into the record. One other 
member or the board, Major L. T. Howard, is also a psychiatrist 
(R. 135,142-144). The material part ot the report, signed by 
the tour members or the board and approved by the commanding 
officer ot the hospital, follows: 

"Lt. Lichtenberger was ad.mitted to 1b.is hospital 
March 2, 1932 BY informal transfer from Randolph 
Field, Texas tor observation as to his mental 
condition. 

PHYSICAL EXA.MINA.TION: The physical examination and 
all laboratory examinations were negative. 

A special mental examination was made by the 
Neuropsychiatric Board ot this hospital. Thia 
patient showed no s,mptoms which would indicate 
that he is suffering from a psychosis. His neuro
psychiatric examina~ion was negative. 

FINDINGS: L. Observation, nervous and mental 
disease, none round. L.o.n. Yes. 

CONCLUSIONS AND RECOMMENDATIONS: It is the opinion 
of the Board that this officer 1a able to perform 
the duties or his a:rm and grade, and it is recom
mended that he be returned to his station and duty.• 
(R. 143.) 

Witness interviewed accused tour or five times (R. 145), spending 
about five hours with him. His examination consisted or question
ing accused and noticing his reaction (R. 145). He also inter
Viewed accused's wife and a number of his acquaintances who had 
known him tor aeveral years, and obtained his family history and 
a complete history of accused from infancy. .l blood test RS made 
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and also a spinal blood examination (R. 148-150). He made a 
careful study ot the case and he believes that accused has no 
psychosis or mental disease and that he is sane and mentally 
responsible tor his acts (R. 144). Witness does not think that 
it is true that when an average person becomes insane to any 
extent that it "is due to some pressure, some torce that is 
brought to bear upon the nervous system which overthrows 1 t". 
Asked by the defense it it was not true that "a normal person, 
we will say, who has been subjected to a lot ot worry, to a lot 
ot trouble, a lot ot disappointment, that they might become 
temporarily mentally deranged tor a certain period ot time and 
afterwards regain their equilibrium.", he answered, "Not by any 
means• (R. 151-152). Witness does not believe in temporary 
insanity, sane one week and insane the next. As a result ot hie 
examination of accused he formed the opinion that accused had 
never been insane and that he was sane on February 15, 1932 · 
(R•. 153,164). Witness stated that a·person who used an excessive 
qua.nti ty of alcohol or drugs would not be normal,. would be in
fluenced by it, but he would not be insane unless he had delirium. 
tram.ens which has a condition known as "psychosis, due to alcohol" 
(R. 165-176). Persons who become delirious from drugs are not 
temporarily insane, "they were out of their heads" (R. 170). 
Codeine will put a person to sleep but will not make him delirious 
(R. 171). It a man was so drunk rrom liquor that he did not know 
what he was doing, he would not be able to do much (R. 172). De
lirium tram.ens will develop suddenly in one who has been drinking 
excessively, but other psychosis develop gradually (R. 177). On 
rebuttal, Witness testified that he saw accused four or five 
times tor about three hours altogether. Major Howard, who is a 
psychiatrist, saw accused every day, and they frequently talked 
over the case (R. 872). Accused's family history was taken into 
consideration, but it is not true that a person with such a family 
hiatory wo}lld "as a general rule, inherit an unstable nervous 
system". Heredity is one ot the greatest factors in insanity; 
alcohol and SYl>hilis are others (R. 873). Arter reading the 
hY1>othetical question propounded to Dr. Baird, witness testified 
that, assuming all the facts stated therein to be true, he con• 
sidered accused sane at the time or the o:f.'tense, but that he was 
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abnormal and under the int"luence of alcohol (R.-877). 

1.ajor Leroy- T. Howard, Medical Corps, a w1 tness tor the 
prosecution in rebuttal, testified that he graduated trom 
Georgetown University Medical School with the degree of Doctor 
ot Medicine in 1913, and has been in the A.rmy since October·l4, 
1916. He was on duty with the Neuropsychiatric Section at 
Walter Reed General HoSl)ital, Washington, D. c., tor about three 
years, and has been in charge of the Neuropsychiatric Section 
at the Station Hospital, Fort Sam Houston, Texas, for the 
greater part of four years. At present he 1s on duty as a 
medical officer in the officers' ward (R. 878-879). He knows 
the accused, who we.s·a patient 1n his ward in the station 
Hospital, Fort Sam Houston, Tens, about March 2, 1932, until 
about April 9, 1932, He was a member of the medical board which 
examined accusE1d and signed the proceedings. Accused was given 
a neuropsyohiatri~ examination, which included a study of his 
family history and social service history; he was given the 
Wassermann test, a Kahn test, a spinal puncture and laboratory 
teats, and no psychosis and no mental or nervous disease was 
found. As a result of the examination and observations made, 
wt tness was ot the opinion that accused was sane on February 15, 
1932 (R. 882-884). Witness was then asked the same hypothetical 
question which was propounded to Dr~ Baird, to which he replied, 
•It I were torce~ to answer, I would say thisr This patient, 
having such a history, that I would preferably reserve my opinion 
and want further obaervation ot the patient and further infomation 
before I 110uld come to a definite conclusion• (R. 88')·. He also 
stated that the tacts mentioned 1n the question do not warrant 
a diagnosis of psychosis and he would say accused was sane but 
probably intoxicated on February 15, 1932 (R. 885). Witness 
does not recognize temporary insanity ~ram the excessive use of 
alcohol or ardent spirits or in any tom. By 1nto:x:!oat1on he 
means a temporary condition which immediately disappears following 
the elimination of the drug from the syst1111. He understands 
pathological drunkenness to be llhen a person has used· alcohol 
oTer a prolonged period ot time and "Who is insane because he 
manifests a psychosis, he has delusions and hallucination• and 
an amnesia•. When these symptoms persist showing there baa been 
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a pathological condition or the brain, he calls that psychoaia. 
The man was insane during the period when he actually had the 
delusions and halluoina.tions, and the tact that he later re-· 
covered would not warrant saying he was temporarily insane. In 
ordinary intoxication there are no delusions or hallueinationa 
but there may be some impairment ot memory. The degree ot 
intoxication represents his abnormality (R. 891). Codeine and 
alcohol are both cerebral depressants and one would fortify the 
etteot ot the other. The effect ot the drug is the stronger. 
After a man drinks up to a certain point, the natural result ia 
tor him to go to sleep; adding codeine to it, he would go to 
sleep all the quicker (R. 892-893). All unstable nervous system 
is generally inherited and llhen abused as by drink or drugs it 
may collapse· and be overthrown. Frequently people take to drink 
on account or an unstable nervous system (R. 89~895) • Witness 
stated that in his opinion three or tour drinks ot liquor with 
alcohol and codeine contents as shown by the analysis would 
cause a man to go ott sanewhere and take a nap (R. 897). 

H.F. Dotson, San Antonio, Texas, a witness tor the prosecu
tion in rebuttal, testified that he is the vice-president ot the 
Goad Motor Company; he does not know accused personally but 
around February 9, 1932, his salesmen began negotiations with 
accused tor the sale or a Pontiac car. A used Ford car was turned 
in to the company, as part or the transaction, upon which they 
made repairs.amounting to $25.90. Two or three days later the 
Ford was turned over to the Service Finance Company in satisfaction 
o:r a lien they had against·the car, and the Goad Motor Company 
lost the $25.90 they had spent 1n reconditioning it (R. 833,839). 
It is not the custol'.ll or his company to spend $26 on a car that _is -
not theirs (R. 836). (Testimony by the witness concerning a 
contract signed with the name ot accused is not considered since 
the contract -.as not made by witness, ns not produced or shown 
to be lost, and witness was not familiar with accused•a signature.) 

William Christo1't 01' the San Antonio Police Department was 
recalled by the prosecution in rebuttal and testified that when 
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accuse·d stopped his Pontiac car beside him about 3:00 o•olock 
on the afternoon or February 15, 1g32, w1 tness "looked all 
through hi~ automobile" but saw no money on the seats or floor 
or the car or any pistol, nor even a scrap or paper (R. 841-843). 
He stood tor tive or ten minutes w1 th his foot on the rwming 
board •leaning inside" the car and made·it his business to look 
around. (R. 845}. Witness was suspicious ot accused until he got 
out and wanted to e.x;plain the automobile; it accused had shown 
any indication of' drunkenness, wi tnesa would have arrested him 
(R. 847} • 

Master sergeant s. ;r. Maloukis, recalled by the prosecution 
in rebuttal, testified that on February 16, 1932, he was at the 
Schertz State Bank with accused, Colonel Connolly and Sheriff' 
Hauser (R. 851.). Accused "was so nervous and all to pieces, it 
wouldn't have ta!cen a detective to see he was guilty or the 
robbery•, so witness took him in the back room to ask him some 
questions, •to find out whether the man was guilty or not" 
(R. ee9•870). No one but he and accused were present in the 
back room. Re asked accused if' he was guilty or the robbery and 
accused •said he was• (R. 831,855). Accused said he was alone 
when he robbed the bank, that he got $545 (R. 85e,ee2), spent 
a.bout $451 and had $500 at his quarters (R. 865). He also stated 
that if' he robbed the bank, he must have been either drunk or 
crazy. (R. 869). Witness did not warn accused in any way (R. 870). 
The defense made strenuous objection to the admissibilit7 of' 
this testimony as they did to Sergeant Maloukis' test1mony on 
direct examination (R. 379-401), chiefly on the ground that ac
cused was under arrest and that he was not warned of' his rights. 
These objections will be discussed hereafter. 

8. We have omitted, as unnecessary tor the consideration 
of' the record, testimony of' certain witnesses which relates o~y 
to the motions tor continuances and the plea to the jurisdiction 
of the court. We have also omitted certain testimony for the 
prosecution given by Major F. L. Martin, Air Corps, and Mr. A. c. 
Linne, County attorney, Guadalupe County, Texas. Their testimony 
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was merely an identification of the revolver and clothing intro
duced in evidence as having been articles taken from the 
possession of accused. As defense counsel admitted that fact, 
statement of the evidence is unnecessary. 

9. The fact that accused was the man who robbed the bank 
at the time and place alleged in Specification l of the Charge 
and was the man who, either intentionally or carelessly, connnitted 
the assault alleged in Specification 2 of the Charge, is con
clusively established not only by the positive testimony of three 
witnesses for the prosecution but by a chain of circumstances 
which leaves no ground for doubt. In addition to the positive 
identification of accused as the man who robbed the bank, the 
evidence establishes, among other facts, that accused owned an 
automobile ot distinctive tYl)e and color, the only one distributed 
in that immediate vicinity, and identic with the one used by the 
bank robber, Md in his possession $000 in bank bills ot exactly 
the same denominations and peculiarities as those taken from 
the bank, and also had in his possession clothing which was 
identified by witnesses as being the same as the clothing worn 
by the bank robber. Accused's identity as the bank robber is so 
clearly establi'shed that, in fact, the defense did not seriously 
contend that he -was not the robber, the main contention ot the 
defense-being that on the date of the robbery accused was either 
in a state ot amnesia or temporarily insane, or so drunk as to be 
legally incapable of- 1'onning an intent to commit a crime. The 
defense expressly stated.that accused was not insane at the date 
of the trial (R. 160), and in a brief tiled by one ot the civilian 
counsel tor accused, which brief will be discussed later, counsel 
states that as the trial progressed the primary question became 
"Was the accused suffering from amnesia at the time of the offense?" 
No discussion of the evidence in support ot Specification 1 of 
the Charge is needed, the only question in that respect being 
whether or not accused was legally responsible for his actions. 
But as to Specification 2 of the Charge, laying aside for the 
moment the question of legal responsibility, scme discussion ot 
the evidence is required. A.t the conclusion ot the case tor the 
prosecution, detense moved for an acquittal as to Spee1fieation 2 

1,. .• 



(125) 

on the ground that the person assaulted had testified that ac
cused appeared "dopey" and not in entire possession of his 
faculties, on the ground that the identity of accused as the 
person who fired the shot was not clearly established by the 
evidence, and on the main ground that the evidence was not 
sufficient to exclude the reasonable possibility that the dis
charge of the pistol was an accident and therefore that the 
intent to commit the serious assault charged was not established 
(R. 447,448,450-453). 

Our consideration of the felonious assault omits, for the 
present, consideration of accused's mental responsibility and is 
confined solely to a determination as to whether or not, assuming 
his mental responsibility, the govel"IlI?lent has established beyond 
a reasonable doubt that accused, with intent to do bodily hann, 
comro.i tted an assault on w. w. Lehr by shooting at him w1 th a 
dangerous weapon, namely, a pistol. In our opinion, the evidence 
does not establish intent so conclusively as to exclude a reason
able hypothesis that the action of accused in discharging the 
pistol was an involuntary muscular reaction caused by the nervous 
shock of seeing a man enter the bank just as accused was about 
to flee successfully froo the scene of his crime, and that the 
fact that the bullet passed near Mr. l.ehr was an accident rather 
than the result of design. This theory is strengthened by Mr. 
Lehr's testimony that immediately after the shot was fired accused 
was approximately three feet away. It is incredible that an 
officer of the Army with several years experience could have 
failed to hit his target at so short a range. It also appears 
that the respective positions of accused and Mr. Lehr were such 
that an accidental discharge of a revolver held by accused, unless 
it were pointed at the floor at the time, would almost inevitably 
send the bullet in I.1r. Lehr's direction. These facts, considered 
in connection with accused's words and actions inn:nediately after 
the shot was fired, raise a serious doubt that his act was in
tentional or in fulfillment of the bank robbery. The doctrine 
that a person engaged in the commission of a felony is presumed 
to have the intent to do any act necessary to the accomplishment 
of his purpose is not applicable in this case for the reason that 
the robbery had been completely consummated at the time of the 
alleged felonious assault, and therefore the government must prove 
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the specific intent involved in the assault charged in order tc 
obtain a valid finding or guilty. In our opinion the evidence 
tails to establish the intent, and the finding or guilty ot 
Specification 2 of the Charge should be vncated. 

In view of the foregoing, the ma.in question presented by 
the evidence in this case may be stated as follows: Was accused's 
mental condition such that, at the time or the robbery, he was 
legally capable of forming the criminal intent involved in the 
offense? It was incumbent upon the prosecution to establish 
this element of the offense, as well as all others, beyond a 
reasonable doubt. The prosecution, not content to rest upon 
the presumption of sanity (which applies to all persons accused 
or crime until some proof of insanity arises) unnecessarily called 
a psychiatrist at the commencement of the case to fortify the 
presumption. There was nothing in his testimony, nor in the 
testimony of other witnesses for the prosecution, to raise a 
question as to accused's mental cond'ition, such question as was 
presented being the result of evidence and arguments presented 
on behalf or accused. It becomes necessary to examine the entire 
testimony to determine whether any reasonable doubt exists as to 
accused's mental responsibility. 

We will consider first the defense's hypothesis that accused 
.was in. a state of amnesia during the robbery. The only direct 
'evidence to substantiate the assertion that, during a period ex
tending trom the time accused had breakfast on February 15th 
until he waked on the morning of February 16th, he was in a state 
or amnesia, is the testimony of accused that he remembered nothing 
that transpired during that period. This assertion is circum
stantially supported, in part, by the testimony of Private Dixon 
and by the opinion evidence of Dr. Calvert and Dr. Clavin, which 
teati.InO~y is summarized above. According to the testimony of 
medical men summoned by the defense as expert witnesses, the 
detennination of the question whether or not a condition of amnesia 
has exiated depends :primarily upon the word of the victim, and 
aeoonda.rilf, upon circumstances tending to confinn or disprove 
the claim. Dr. Clavin. testifying tor the defense, stated that 
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"a man who is suffering from amnesia*** won't remember his past 
at all; he Will plan and go on just the same, he will plan and 
do things and carry them out*** but he won't know anything 
about his past", and that persons suffering from amnesia, after 
they return ·to normal, Will not remember the events of the 
period during which they were living in the state of amnesia. 
This testimony is unquestioned by other expert opinion in the 
case• .Applying the test thus established to the acts of accused, 
it is evident that accused was not in a state of ~esia at the 
time of the robbery and for the remainder of the day. The un
disputed evidence establishes that he remembered, among other 
things, where he lived and how to go there fron1 Schertz, that 
his wife was in the hospital and arrangements had to be made to 
bring her home that day, that he had to conduct a class at the 
school at 2:20 o'clock in the afternoon, that he had to appear 
in uniform for that duty, and that he had a check of several 
hundred dollars outstanding as part payiaent on his new car. 
This vivid recollection of both ngrmal and unusual events of 
his ordinary life cannot be reconciled with a state of mind in 
which the past is wiped out as completely as if it had never 
existed. Whatever accused's mental condition may have been, we 
rind no ground for the belief that he was in a state of amnesia 
c,.n February 15, 1932, nor any ground to doubt that·, so far as 
amnesia is concerned, accused's mind was entirely normal. 

We next come to the question whether or not the whole 
evidence raises a reasonable doubt that accused was so far free 
from the effects of alcoholic liquors and of drugs as to be 
legally capable of fonning the criminal intent involved. There 
is no evidence in the record which establishes even approximately 
the amount of whisky consumed by accused the morning of the 
robbery. He states he remembers taking two or three drinks of 
Whisky, which defense claims contained .59 grain of codeine to 
the ounce. The servant at his quarters stated that he appeared 
to be drunk because he staggered and stumbled over the rugs and 
she found him asleep at 12:00 o'clock noon when she called him 
for luncheon. However, she states that he got up later and 
walked from one room to another, appearing to be vecy nervous. 
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The medical 'Witnesses agree, in effect, that a man·may consume 
so much alcoholic liquor as to be "mentally unconscious, 
physically active", as stated by one of the defense.witnesses. 
Is there any basis in the evidence for a belief that accused, 
at the time of the robbery, was in or nea~ any such condition? 
In our opinion, there is none. Tb.ere is e,ldenee from apparently 
unprejudiced W1tnesses that there was an odor of whisky on ac• 
oused's breath at approximately 3;00 o'clock on the afternoon ot 
the robbery. We bel!eve that this positive evidence is entitled 
to more weight as establishing the tact that accused had been 
drinking than the negative evidence of equally unprejudiced 
witnesses that they noticed no odor of liquor, but it is incon
ceivable that a person who was so drunk as to be unconscious ot 
what he was doing could possibly have such complete, coordinated 
control not·only of his acts but of his conversation and his 
thoughts as is tstablished by the evidence in this ease. This 
control is particularly well illustrated by accused's immediate 
mental reaction when the mask he ns wearing during the robbery 
unexpectedly slipped down and revealed his features. Apparently 
Without hesitation, he asked questions to determine that the 
Thulem.eyers did not recognize him, and, upon being assured of 
that tact, announced that he was "Pretty Boy", a notorious bank 
robber 1n the southwest, thus tending to throw the. search tor 
the robber in the direction of that man. Furthennore, the 
robbery was so timed that in the absence of some unexpected delay 
accused could get back to his quarters, telephone the hospital, 
change into unitorm, and be in his class w1 thin a period of 
approximately thirty or thirty-five minutes from the time he 
entered the bank. Had it not been tor the tact, probably not 
known to accused, that the color and type of his ear were unique 
in that vicinity, his plans would have established an almost 
perfect alibi it some suspicion had been directed toward him. 
Moreover, the two representatives of the Goad Motor Company had 
a eonvaraation lasting approximately halt an hour with him 
w1 thin an hour ot the time he robbed the bank, and they both 
testitied unqualifiedly that he was rational in every respect 
and displayed a remarkable knowledge of automobile motors. 
Testimony to the same etfeet was given by the police officer 
who had a long conversation w1 th him around 3:00 o'clock in the 
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afternoon, and \Vho stated, in effect, that up to the time he 
talked to accused he thought he knew something about an auto
mobile but that, to use his own language, "I didn't• He told 
me". We find nothing in the evidence tending to establish that 
accused was materially under the influence of liquor, or raising 
a reasonable doubt as to his mental responsibility for his acts 
in so far as that responsibility might be affected by the use 
of intoxicating liquor or drugs. 

The final question to be considered, th3refore, is whether 
or not the accused was, as claimed by the defense, temporarily 
insane when he committed the offense. The medical witnesses for 
the prosecution testified that in their opinion accused was sane 
at the time of the robbery. The medical witnesses for the 
defense, with one exception; testified that in their opinion 
accused was temporarily insane, expressing the opinion, in effect, 
that a person who drinks alcohol or uses narcotics to the extent 
that he is mentally unconscious and physically conscious is 
temporarily insane. One witness for the defense stated that ac
cused had a potential dementia praecox makeup and that, in his 
opinion, based upon conQideration of accused's family history 
and the facts assumed in the hypothetical question, accused was 
insane on February 15th. It is to be noted that none of the 
witnesses expressed any belief that accused was insane at the 
time of trial, nor at any definite period prior to the trial, and 
defense counsel expressly disclaimed that accused was insane at 
the time of trial. The medical witnesses for the prosecution 
all expressed the opinion that the condition resulting from ex
cessive use of alcohol is not insanity, except where delirium 
tremens occurs, in which case there is a temporary psychosis. 
One medical witness for the prosecution stated that, assun.ing 
all the facts stated in the hypothetical question to be true, 
he would prefer to reserve his opinion and have further oba&rva
tion of accused and f'urther information before coming to a 
definite conclusion. He stated, however, that the facts mentioned
in the hypothetical question did not warrant a diagnosis of 
psychosis and he was of the opinion that accused was sane but 
probably intoxicated on t·he day of the robbery. The defense 
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witnesses did not define what they meant by the term "insane", 
but it appears from their statements that a person who drinks 
liquor until he is mentally unconscious, although able to move 
about, is "insane" as they used the term. We do not understand 
insanity, as a legal proposition, in that sense. The Supreme 
Court or the United States, in discussing mental responsibility 
tor crime, stated the question in regard to insanity as follows: 

"*** Can the jury properly return a verdict of 
guilty or the offense charged if*** they have a 
reasonable doubt whether*** the accused was mentally 
competent to distinguish between right and wrong or 
to understand the nature of the act he was committing?" 
Davis v. United States, 160 u.s. 469, 478. 

In the same case the court, stating the proposition that a person 
cannot be saiff to be actuated by malice aforethought unless at 
the time he had sufficient mind to comprehend the criminality or 
the right and wrong of his act, adopting the language used in 
Comm.onwe~lth.v. Rogers, 7 Met. (Mass.) 500, said: 

"*** if his reason and mental powers are either 
so deficient that he has no will, no conscience or 
controlling mental power, or if, through the over
whelming violence of mental disease, his intellectual 
power is for the time obliterated, he is not a respon• 
sible moral agent and is not punishable for criminal 
acts." 

The test of mental responsibility laid down in the Davis case is, 
in substance, the test applied in the administration of military 
justice. It presupposes a mental defect, such as imbecility or 
idiocy, or an actual disease of the mind, and excludes, so far as 
the question of sanity is concerned, temporary impairment of the 
faculties caused by excessive use of alcoholic beverages or drugs~ 
The only evidence which, in our opinion, tends in the slightest 
degree to cast any doubt on accused's sanity is the evidence 
relating to what appears to have been a noticeable change in his 
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spirits and actions during several weeks immediately preceding 
the offense. If there were any evidence in the record, or any 
ground for belief, that at any time subsequent to the date of 
the offense accused was suffering from any mental disease, we 
might be inclined to believe that he was et least in the initial 
stages of such disease at the time of the offense, but the record 
is bare of any such evidence, and has affinnative evidence to the 
contrary. There is nothing which makes us suspect that on 
February 15, 1932, accused was unable to distinguish right from 
wrong or was unable to adhere to the right. The record pre~ents 
ample evidence which tends to explain accused's apparent depression 
prior to the robbery. He himself states that he was worried about 
the condition of his wife and about his indebtedness which had 
existed since the tL~e of his marriage in the year 1928, and 
other witnesses called by the defense testified that accused was 
worried about his debts. These facts turnish·a natural explana
tion for accused'& depression and also tend to establish a motive 
for the crime. 

• 
10. One or the civilian counsel for accused, Mr. Charles 

w. Anderson of San Antonio, Texas, has submitted a brief tor 
consideration in connection with the record of trial. Ea.ch of 
its twenty paragraphs alleges errors of law during the trial, 
some of which were the subject of objection at the time and others 
of Which are raised for the first time in the brief. Some of the 
paragraphs of the brief contain more than one assignment of error 
and some, to a certain extent, cover the same legal principles 
as others, although from a different viewpoint. It is therefore 
impracticable to discuss the paragraphs of the brief in their 
numerical order. In connection with some of the claimed errors 
we take into consideration the fact that at the trial accused was 
represented by the regularly appointed defense counsel, an officer 
of twenty•four years commissioned service, and also by three 
individual counsel, one of whom was an officer who was retired 
in the grade of lieutenant colonel after more than thirty years 
active service in the Regular Army, of which twenty-eight years 
were commissioned service, and the other two of whom were civilian 
members of the Bar of the State of Texas. The Board of Review 
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does not follow the strict rule of the civil courts that errors 
may not be availed of on appeal unless they were pointed out to 
the trial court. In the administration of military justice we 
search the record to determine Vihether substantial error has 
occurred, but in making this determination in respect to failure 

' of the defense to object to procedure or evidence, or otherwise 
to assert its rights, the qualifications of defense counsel are 
necessarily considered in order to reach a conclusion as to 
whether or not such action or failure to act was equivalent to 
a waiver or a consent. When counsel are experienced or actively 
engaged in the practice of law, a more rigid rule as to objections 
is applied in examining a record to determine whether or not real 
or alleged errors of ~rocedure or in the admission or rejection 
of testimony have injuriously affected the substantial rights of 
the accused. The 37th Article of War prohibits the disapproval 
of a finding or sentence unless it appears from an examination 
of the entire proceedings that the substantial rights of an ac
cused have in tact been injuriously affected, and we follow this 
statutory rule. We also note the fact that the date of trial in 
this case was agreed upon by the prosecution and counsel for 
accused several weeks prior to the commencement of the trial, 
and counsel tor defense were informed that any depositions they 
might desire to take should be su~itted to the trial judge 
advocate (R. 74}. 

In paragraphs 1 and 2 of the brief it is claimed, in effect, 
that the evidence establishes that the corps area commander, the 
officer who appointed the court, was in tact the accuser and that, 
therefore, the court erred in not granting a continuance until 
the attendance as witnesses of that officer and the commanding 
officers ot the Air Corps Training Center and ot Randolph Field· 
could be secured, and in not sustaining the plea to the jurisdiction 
of the court. We believe that these contentions have been adequately 
covered in paragraph 4 above, but it is not out of place to state 
again that as the defense expressly disclaimed that the officer 
appointing the court was actuated by personal bias or hostility, 
his action in approving the investigation ot the allegations 
against accused and the preferring of charges was in accord with 
his o:rticial duties and could not make him an accuser in the case. 
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In fact, we are of opinion that it was his duty to take 
cognizance of the situation and that the action taken was proper. 
In view of the unquestioned and unimpeached testimony ot the 
corps area chief ot statt, as briefly outlined in paragraph 4 
above, and of defense's admission that the corps area commander 
was not animated by bias or hostility, we are satisfied that no ~ 
evidence that could have been expected from the corps area 
connnander, or the other otricers whose testimony was desired, 
would tend to indicate that the corps area commander was ineligible 
to appoint the court. We conclude that there was no error in 
respect to the action of the court on the motion tor a continuance 
or on the plea to the jurisdiction•. . 

In paragraph 3 ot the brief, it is claimed that the court 
erred in not granting a continuance to enable the defense to 
obtain the prese~ce or accused's wife as a witness or, in the 
alternative, to obtain her testimony by deposition, and also that 
the court erred in not continuing the case because ot the fact 
that a criminal court or the State of Texas had taken jurisdiction 
or the offense connnitted against the State of Texas, and had not 
finally disposed or the case. The tact that criminal proceedings 
had been started in a State court is entirely immaterial so long 
as the State did not retain physical custody ot accused. His act 
was an offense against the laws ot the United States as well as 
against the laws ot the State of Texas. He had been released 
from confinement by the state authorities and had returned to his 
military J3tation where he was subject to military control. There 
is no principle of law or of comity which, under the circumstances, 
requires that the Federal government suspend proceedings until the 
State has finally acted. The refusal to grant a continuance to 
obtain the testimony or accused's wife was, in our opinion, a 
sound exercise or the discretion granted to courts-ma.rtial in the 
premises•. Defense counsel admittedly had had ample warning that 
M:rs. Lichtenberger desired to escape the nervous strain of' the 
trial of her husband and was contemplating going to Virginia 
(R. 108,lOi,110-112). They took no steps whatever to obtain 
process to insure her presence, nor did they atten:t.Pt ~o obtain 
her testimony by deposition before she finally departed. There 
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was a lack ot reasonable diligence in this respect which al.one 
might have justified the court in refusing the continuance. 
But in addition to this element, the prosecution offered to 
stipulate that if 1'Irs. Lichtenberger were present in court she 
would testify to the facts which the defense contended in the 
motion she would testify, the prosecution thus volunteering 
to deprive itself of the privilege of cross-exsmination. The 
refusal of defense to accept the offer of the prosecution unless 
the stipulation should concede the truth of the expected testimony 
was unreasonable and affords no ground for questioning the action 
ot the court in refusing to grant the continuance. 

In paragraphs 4, 6 and 11 of the brief, it is clnimed, among 
other things, that the court erred in receiving in evidence the 
revolver and clothing found in accused's possession on the ground 
that they had not been sufficiently identified as articles used 
by the robber. We find no error in the admission of these articles. 
The revolver was identified as being in all respects similar to 
that used in the robbery e.nd the clothing was positively identified 
as that worn by the robber. It is also contended that Sergeant 
Maloukis' description of the money found in accused's quarters was 
not admissible since the money found was not offered in evidence 
"and hence not identified as money taken from the bank"• We find 
no error in the admission of the testimony. It e~tablished circum
stances which were proper for consideration by the court in con
nection with all other tacts in the case. 

•
In paragraph 5 of the brief, it is claimed the court erred 

in refusing to allow counsel for accused to examine Cornelius 
Walker, a negro witness to the alleged assault, "concerning his 
having been coached"• We find nothing in the record to indicate 
that the defense was hrunpered in any way in its attempt to impeach 
the Witness and counsel's brief makes no page reference to the 
record on that point. In any event, our conclusion that the 
government has failed to establish the necessary intent as to 
Specification 2 makes this a moot question. 

In paragraphs 7, a, 10, 14 and 15 ot the brief, it is claimed 
that the court erred in receiving the testimony of Lieutenant 

..54-



(135) 

Douglass and Sergeant M:i.loukis and in refusing to strike out such 
testimony because it ·is not shown that accused's statements were 
voluntarily made, nor that he had been warned of his rights to 
decline to answer questio~D, and because accused was under arrest. 
accused is an officer of more than six years commissioned service. 
rt is his unqualified duty to kno~ that in an investig:i.tion of an 
offense a suspected or accused person may decline to make a state--

. ment or to answer questions. The failure of Lieutenant Douglass, 
who in fact was not conducting an investigation, to warn accused 
.is, therefore, not to be considered. ile conclusively presume 
that accused was cognizant of his rights. There is nothing in the 
record to sustain the c~ntention that accused's statements, as 
detailed by the w~tnesses, and presumably his actions, were not 
voluntary, that is, that they were induced by duress. Lieutenant 
Douglass' rank was so nearly the same as that of accused as to 
preclude any idea that accused was overawed by Lieutenant Douglass' 
presence. In f~ct, the latter officer was apparently a passive 
spectator and took no part in the questioning of accused. While 
Sergeant Maloukia, in response to a question, stated that if ac~ 
cused had attEl!lpted to leav-e the quarters he would have prevented 
it, Lieutenant Douglass, who was the senior 01'1,'icer present, stated 
th.at he would have ,Permitted ac?used to leave. The record a:t'fil""" 
matively establishes that accused's actions and remarks were 
entirely voluntary. 

In paragraphs 4, e, 10, 11, 14 and 15, it is contended that 
the revolver and clothing obtained from accused's quarters were 

· obtained by an unreasonable search in· violation of the provisions 
of the Foui-th Amendmttb.t to the Constitution and were not properly 
received in.evidence, nor was testimony relatiye thereto properly 
received. As has been stated in paragraph 5 above, public qu,.rtera 
on military reservations are subject to search when it appears to 
the camnanding officer that reasonable grounds exist tor such 
search. For this reason alone, the contention is untenable, but 
in addition to this the evidence establishes that no search was made. 

In the 9th paragraph of the brief, it is claimed, _in effect,· 
that the court erred in preventing defense from questioning 
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Sergeant Maloukis along lines Which would impeach Mrs. Thulam.eyer1 19· 

testimony as to. the id.entity of accused as the bank robber. The 
ruling of the court was clearly incorrect. However, the identity 
ot accused is so unquestionably established by other evidence and 
by admissions of accused himself that the error is not material 
and accused's substantial rights were not injuriously affected 
thereby. 

_ In paragraph 12 ot the brief,. it is claimed that the court 
erred in not permitting a lay Yi tness to give his opinion as to 
the sanity or insanity of accused after such witness had testified 
to the tacts upon which the opinion would. be based. In our opinion 
the.weight of authority is that the witness should have been per-
mi tted to express the opinion. However, several other lay witness·es 
called for the defense were permitted to express their opinions on 
that point and as the opinion of the witness referred to would . 
have been merely cumulative and, being the opinion of a nonexpert, 
would have been ot comparatively little weight, we are ot opinion 
that. the court' l!I ru~ing, if it was e.n error, was not a material error. 

- In paragraph 13.of the briet, 1~·11 claimed that the court 
erred in·not allowing the defense to introduce evidence on the 
effect of flying in airplanes and the effect ot carbon monoxide on 

· an unstable nervous system. During the argument on the objection, 
defense a&nitted that it was not intended to establish the-fact that 
carbon'monoxide had had a deleterious effect upon accused, but that 
~it might" have had such effect. We believe the ruling of the 
court was proper in view of the statement by the defense that it 
intended to prove by the witness then under examination "that in 
his opinion practically all these aviators are nutty •••.e.nd people 

. in the United States~ take cognizance of it"• 'n1i1 groteaq,ue 
theory, in our opinion, we.rre.nted the court in excluding evidence 
as to poaaible effects of carbon monoxide on accused'• nervoua. 
aystem, the q,uestion being not possible effects but whether or not 
there was any actual effect, a question which could only be · 
deteimined by physical examination. 

In paragraph 17 of the brief, it is claimed that the court 
erred in not stopping the trial "and appointing --ita own medical 
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board" when Major Howard, as a prosecution witness in rebuttal, 
testifying in response to the hY})othetical question propounded 
to the medical witnesses for the defense, stated that, assuming 
the truth of all the facts in the question, he would preferably 
reserve his opinion and want further observation of a patient 
before coming to a definite conclusion as to sanity. However, 
Major Howard stated that, assuming all the facts in the question 
to be true, they do not warrant a diagnosis of psychosis, and 
assuming the truth of the .facts he would say accused was sane 
but "probably intoxicated". The testimony of Major Howard, in 
fact, afforded less reason for continuance or the trial and 
further mental examination of the accused than the testimony of 
witnesses called by the defense. In view of the fact that ac
cused during the month of April was examined by a board of three 
officers, two of whom were qualified psychiatrists, that these 
officers found no evidence of mental disease at that ti.me nor 
any indication of•mental disease at the time of the commission 
of the offense, and.reached the conclusion that accused was sane, 
and the further tact that the report of this board had been 
introduced in evidence, and that two of the members of the board 
testified in respect to the sanity of the accused, no reason is 
seen why the court should have asked for examination by another 
board of officers. Both the prosecution and defense were prepared 
to try out the issue of sanity in court, and actually did so. 
Rothing in the evidence suggests that further examination of ac
cused would accoruplish any useful purpose, particularly in view 
of the fact that defense stated that at the time of the trial 
accused was sane. We find no error in this respect. 

The most serious error claimed in the brief is that claimed 
in paragraph 18 thereof as follows: 

"18. The court erred in evidencing resentment 
and displeasure at the defense attempt to place each 
member on a voir dire examination: 

a. .ii.a the trial progressed the primary issue 
became, 'Was the accused suffering from 
amnesia at the time of the offense?' 

b. The questions asked the medical experts 
indicated that at least two members be
lieved amnesia to be an invention of 
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culprits to escape punishment and had 
no actual existence in tact. Transcript 
ot record, Page 743 et seq. and Page 775, 
line 21. 

· c. Under these circumstances said members of 
the court were unqualified to sit since 
they were asked to decide whether or not 
accused was suttering trom a mental disease 
which, to them, did not exist. · · 

d. A voir dire e:mmi~tion ot the members of 
the court would have disclosed this dis• 
qualifying impediment. 

e. such said members were automatically votes 
tor conviction from the outset of the trial 
and hence the requirement of convincing two 
thirds of the court of the accused's guilt 
was not met. It 

J.t the commencement of the trial, the defense .stated that it desired 
to enter an objection to the competency of the "entire court upon 
the ground that they are biased and prejudiced", and requested pel'
mission to ttplace that one body upon their Toir dire examination". 
This procedure was properly disapproved by the court, whereupon 
defense proceeded to the challenge or individual members. The 
first member so challenged was duly sworn as provided in paragraphs 
58 and 95 of the Manual for Courts-Martial, the defense {lllllouncing 
that the ground tor challenge was "bias and prejudice, and having 
previously formed an opinion" (R. 6). The orticer so examined under 
oath disclaimed any particular knowledge of the alleged offense, 
stated that he had never expressed an opinion as to the guilt or 
innocence of the accused or as to what sh.ould be done with him, 
stated that he had not formed an opinion as to accused's guilt or 
innocence, and felt that he could sit upon the court and giTe ac• 
cused a fair trial. Arter this test1mony had been adduced, defense 
continued with two questions designed to indicate that the member 
would be prejudiced and biased because he was an officer of the 
United States .Ar!IJ:f and the accused is also an otficer charged w1 th 
a serious offense. A.t this point some member of the court objected 
to the procedure, stating that "in a military court, the officer's 
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mere statement that he had fonned no opinion of the case and 
is unbiased, is a sufficient statement to qualify him to sit 
on the court", in Which statement the trial judge advocate 
concurred. It is unnecessary to state that the statement ot the 
member ot the court and the concurrence therewith of the trial 
judge advocate indicated a complete misconception ot the law and 
regulations on the subject. The defense, speaking through Mr. 
Spears, stated: "May it please the court, I don't want to get in 
bad. I will apologize for anything I have said", and then added 
that roany times in his experience a man who has ordinarily telt 
that he could give a fair trial disclosed upon his voir dire 
examination that he had unconsciously tormed an opinion, and that 
he meant no harm in asking the questions referred to. Subsequently, 
the defense withdrew its challenge and challenged another officer 
peremptorily, exercised no further challenge for cau.ee, and stated 
that it had no further challenge for cause and was satisfied with 
the court as it then existed (R. 7•11). The incident described 
above was unfortunate and the error should have.been corrected by 
the court of its own motion. However, counsel for accused do not 
and cannot claim that they were ignorant of their right to examine 
members of the court on their voir dire for the purpose of testing 
their competency. The tact that they exercised the right establishes 
that they knew of its existence. In view of the long experience 
of the military counsel and the fact that the two civilian counsel 
are duly licensed to practice law in the State of Te:xas, we are 
or opinion that defense's failure to assert its rights or to inter
pose any other challenges for cause was a conscious, deliberate a~t. 
This conclusion is strengthened by the fact that the ground of bias, 
prejudice and opinion on the part of the one member challenged had 
been thoroughly covered in his examination, and the objection to 
the procedure ma.de by a member of the court, as stated above, did 
not occur until, by two questions, defense attempted to establish 
a proposition which, if true, would disqualify every officer of 
the United States Army from sitting as a member ot a court-martial 
in a case where the accused was also an officer charged with a 
serious offense. Inasmuch as the defense did not assert its right 
to proceed, nor interpose any other challenges for cause, that 
matter was finally disposed of when the defense accepted the court 
as it then stood, subject, of course, to the fact that a subsequent 
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showing or bias would arrord ground tor further challenge. In 
paragraph 18 or the brief it is, in effect, asserted that ground 
tor further challenge was disclosed by questions asked of medical 
witnesses for the defense by two members of the court, it being 
claimed that the questions indicated that the two members "be
lieved amnesia to be an invention or culprits to escape punishment 
and had no actual existence in tact". We have carefully examined 
the record in this connection and do not find that it indicates 
that the members were biased or had any such conviction. The 
medical witnesses, who were being examined, in many cases did not 
give answers responsive to the questions put to them and their 
discussion or amnesia was tar trom clear. It was but natural that 
in developing this subject very pointed questions should be asked 
in view or the many irresponsive answers which had been given. 
But, conceding the claim or the defense that there were indications 
that at least two members of the court had formed definite and 
unchangeable opinions as to l'lhether or not amnesia can be an actual 
condition, it is too late now to raise the question, which should 
have been raised at the time and disposed or according to law and 
custom. -The raot that the question was not raised then indicates 
that defense coUll.Sel were not at the time impressed with any belief 
that the members were disqualified. 

The assigmnent ot error in paragraph 16 ot the brief is un
tenable. The ruling of the oourt was clearly correct and no 
discussion is required. 

In the 19th paragraph ot the brief, it is claimed that the 
prosecution tailed to prove its case in that it tailed to introduce 
any evidence •to prove intent as a separate~ as required in 
both ottense1 charged". We agree with this claim in so far as 
Specification 2 is concerned. We find no ground tor the claim 
in so tar a, Specification l is concerned. Intent almost invariably 
is established by facts from which intent is interred. The facts 
in this case definitely and conclusively establish the intent 
involved in Specification l of the Charge. 

The final paragraph of the brief claims that the findings of 
the court are inconsistent with the atatanents of the expert 
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witnesses f'or reasons stated in the brier and concludes that on 
the testimony of' expert witnesses f'or the prosecution as well.~ 
as for the defense, accuse~ was either intoxicated or temporarily 
insane at the time ot the commission of the offense and legally 
incapable ot forming a criminal intent. This assignment or error 
is completely covered in our discussion of' accused's mental 
responsibility. However, in view of' the claim ma.de by defense, 
we point out tha~ a court is not bound by the opinions ot expert 
witness9s. It uses thEl!l,'as it uses all-other testimony, as a 
means of' determining the tacts. 

ll. The defense in asking for a continuance because of' the 
absence ot accused's wife (R. g3-10~), whom they declared a vital 
and material witness for the defendant, read into the record 
(R. 9S-10e) a statement of' the facts which they expected to prove •' 

·by her. The tria,l judge advocate offered to stipulate that Mrs. 
Lichtenberger, 1; present, would testify as stated in the motion. 
The defense refused to stipulate.unless the prosecution would 

• stipulate that her testimony, as set forth, was true. This was 
refused. The statement of her expected testimony, therefore, was 
not evidence in the case, but is nevertheless· set forth below 
tor future consideration in connection with clemency. 

It was stated that Mrs. Herbert c. Lichtenberger was expected 
to testify that she has known accused for four years and been 
married to him f'or three years and nine months,. and that she knows 
his nature, dispo·sition, inherent qualities and state of' mind. 
During the last year she had noticed signs of' mental deterioration 
and lack of responsibility in accused,and during December, 1931, 
and January, 1932, these changes became very noticeable. When 
driving the car, accused took delight in sc~ring pedestrians by 
driving up close behind them (R. 98); and one night while crossing 
a bridge he scared a Mexican in this manner so that he jumped into 
the creek ~t which accused laughed. Accused also had a habit when 
dancing of deliberately 1bumping into other people or poking them 
with his elbow, seeming to take delight in antagonizing them. H• 
seemed to take delight in hurting little children, or hurting 
their feelings and was amused to see them. pucker up and cry. He 

.started to write a book on airplanes and engines and was very 

/ 
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enthusiastic about it on some days and absolutely uninterested 
on others, and when asked about it would become angry and go 
away and sulk. At times he was very depressed and irritable with
out ·interest in anything; at other times he was interested in · 
everything, and these changes were frequent and seemed to be 
without any basis (R. 99). At times he seemed to enjoy guests 
and was very hospitable; at other times he was very rude and 
just sat and read the newspaper. Ordinarily he was devoted to 
his wife and children but at times they seemed to irritate him 
to such an extent that he would leave the house and not return 
tor hours (R. 99-100). · During the Christmas holidays in 1931, 

· and. tor some weeks thereatter, he would break down and cry like 
a child, and when questioned would say that he was very depressed 
and blue, that everyone else in the world seemed to be happy 
while they were constantly having trouble and sickness. On 
February 1, 19:,2, she had an operation,' and about February 4th 
she told accused that she thought her operation was unsuccesstu.l 
and this information afteoted him deeply and made him depressed 
and melancholy (R. 100). The next day_she noticed that he had 
been drinking liquor and was very depreased and downhearted. 
Thereafter she noticed on each visit to the hospital that he had 
a strong odor ot Whisky on his breath, his conversation became 
more incoherent and his depression more obvious; he appeared to· 

· have no interest in anything. On February 14th she informed 
/ 

him that .the doctor.had decided to let her go home the next day, 
but he did not appear.the 1lighte1t bit intere1ted, wa1 constantly 
gazing out ot the window and had a :tar-away expre11ion on hi• 
:race (R. 101). When she arrived home, he wa.1 not there and the 
maid intoi,ned her that he had been acting queerly all day and 
drinking heavily. A.bo'l.\.t ,:oo o'clock he appeared and cam, to .. 
the door other room but.did not 1nter1 he appeared dazed and 
had a wild look in his eye1 which frightened her. She kept 
calling him but he ignored her and went into a back room (R. 102). 
Then he went out ot the house and aat in the car talking to two 
men. When finally ahe got accused into. her room, ahe saw that he 
had b,en drinking.heavily, hie eye1 war$ gla1s7 and he had an 
expre1sion on hia tace which she had never seen before. His con• 
veraation wa1 incoherent and his an1wers to question• were 
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irrelevant. He declined to eat dinner, saying he was not hungry, 
and titteen minutes later he said he was hungry and would go to 

-a restaurant and eat although there was plenty or rood in the 
house. He se~ed unmindful or tacts as they existed. 'nlat 
evening he read till about-2:00 a.m. and then came to bed without 
saying a word to her (R. 103). 'His conduct was such that she • 
talked to a friend about consulting Captain Finter, his immediate 
superior, but this was prevented by accused's arrest on'February 
leth. His conduct, actions and demeanor over a period ot several 
months detini tely led W1 tnesa to believe that on February 15, 
1932, accused wa.1 insane, did not know right trom wrong, and was 
not responsible tor his acts (R. 104). 

12. J..t the time or trial accused we.a 28 7/12 years or age. 
His service is shown by the otticial J:rmy Register as tollows: 

· "2 1t. Int. o.a.c. 12 J'an, 25; acce.1,1ted 21 
J'an. 2~; active duty 14 J'Une 25 to 28 June 25 and 
trom 17 J"uly 25 to' 30 Aug. 25 and rrom 17 ·J"ul;r 2e 
to 30 Aug. 26,• 2 lt. J...c. 30 J'Une 26; accepted 
7 Sept. 26e" 

13. The court was legally constituted. No errors injuriously 
attecting the substantial rights or the accused were committed 
duriDg the trial. For the reasons stated, the Board ot ReT111r 11 
ct opinion that the record or trial is not legally autticient to 
support the rinding or guilty ot Speoitioation 2, but is legally 
auttioient to aupport the tindings ot guilty or Specification l 
and ot the Charge, and legally IU!'ticient to support the sentence, 
Ptnite~tiary·continement tor the ottense ot 'Which accused 1tands 
convicted 11 authorized by 11ction 284 ot the Criminal Code 
(USC 18a 4&3) • 

~ t'."~ v~ge ilTOo&te, 

c;;J/}1,Jb«J'« , J'udge Advocate. 
---:::>.~

1 l..,9t'""r~ , J'udge.Advocate, 

To The Judge Advocate General, 
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'.U.R D::i!P.A.R'ThCNT 
In the Office or The Judge advocate General 

Washineton, D.C. 

DEC Z 193ZCM 199641 

UXITED ST..i.TES ) FIR:J""T CAV.il.RY DIVISION 
) 

v. ) Trial by G.c.11., convened at . 
) Fort Bliss, Texas, Oct.land 

Private GJ.:OXE D. DAVIS ) 24, 1932. Dishonorable dis
(6241727), Troop A, 8th ) charge and confinement for 
Cavalry. ) seven(?) years. Disciplinary 

) Barracks. 

HOLDING by the BOA.RD OF RZVIE\1 
McNEn., McDONALD and BRENltili, J'Udge advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried on the following charges 8Jld specifications: 

C'.dARGE I: Violation or the 61st Article of War. 

Specification: In that Private George D. Davis, Troop a, 
8th Cavalry, did, at Fort Bliss, Texas, on or about 
the 15th day of May, 1932, absent himself without leave 
and did remain absent without leave until he surrendered 
himself at Jefferson Barracks, Missouri, on or about 
the 22d day or Ua.y, 1932. 

CHARGE II: Violation or the 93d ~ticle or War. 

Specification l: In that Private George D. Davis, Troop A., 
8th Cavalry, did, at Fort Bliss, Texas, on or about 
the 14th day of May, 1932, with intent to defraud, ob
tain the Post Exchange credit card of Private Floyd 
Jenkins, and did forge the name of Private Jenltins to 
the Post Exchange credit card and thereby obtain fraudu• 
lently merchandise from the Post Exchange amounting to 
approximately ten (~0.00) dollars. 
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Specification 2: (Finding ot Not Guilty.) 

CHARGE III: Violation of the 96th Article of War. 

Specification: In that Private George D. Davis, Troop A, 
8th Cavalry, did, at Fort Bliss, Texas, on or about 
the 13th day ot May, 1932, with intent to defraud,. 
unlawfUlly pretended that he had been granted three 
(~3.00) dollars additional credit at the Post Exchange, 
well knowing such pretenses to be false as he was 
allowed only seven ($7.00) dollars credit each month 
at the Post :Exchange • 

.ADDITIONAL CHARGE& Violation of the 96th Article of War. 

Specification: In.that Private George D. Davia, Troop A, 
8th Cavalr,-, did at Fort Bliss, Texas, on or about 
September 5, 1932, in testimony before Major H.J.M. 
Smith, Inspector General's Department, in an official 
investigation of the death ot Corporal Rufus H. Ben'7, 
Battery A, 82d Field Artillery, make under oath state
ments in answer to questions by Major Smith, which 
said questions and stat811lents were in substance as 
follows, 

"Q.• Davis, on the Evening ot Saturday, September 3d, 
1932, did you witness any trouble between Corporal 
Berry, Battery A, 82nd Field Artillery, then a 
Garrison Prisoner in the Post Stockade and Pris• 
oner Gonzales? 

A. No sir, 
~. After supper what did you do? 
A, The first thing I did was smoke a cigarette. I 

was sitting by the window of the north wing ot 
the stockade opposite the door of the latrine. 
'Rhile I was aitting there I saw a bunch ot pris
oners standing around a man on the ground and 
I got up and went over there and it was a Cor
poral. I do not know hia name. 

Q.. Did you hear any words between Corporal Berry 
and Prisoner Gonzales? 

A, No sir, 
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Q. Before supper did you see any fight between 
Corporal Berry and Prisoner Gonzales? 

A. No sir. 
Q. Did you hear any words between them? 
A. No sir. 
Q • ..tl...re you positive Davis, that you did not see 

any signs of a. fight between Corporal Berry and 
Prisoner Gonzales? 

A. Yes sir", 
., 

which statements he did not· then believe to be true. 

He pleaded not guilty to all charges and specifications and was found 
not guilty of Specification 2 of Charge II, but guilty of all other 
charges and specifications. Evidence of one previous conviction by summary 
court-martial for absence without leave for a period of nine days was 
introduced. He was sentenced to dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, and confinement at hard labor 
for seven years. The findings and sentence were not announced at the 
conclusion of the trial. The reviewing authority approved the sentence, 
designated the Pacific Branch, United States Disciplinary Barracks, 
Alcatraz, California, as the place of confinement, and forwarded the record 
of trial under the provisions of .,;,r,ticle of War ©}. 

3. The several questions of law presented by the record are stated 
and discussed separately below • ....n extended statement of testimony bear
ing on the various specifications·is unnecessary. 

4. a. The first question presented by the record is whether or not 
there is-substantial competent evidence to sustain the findings of guilty 
of Charge I and its Specification. The specification is detective in that 
it does not specifically allege that accused absented himself from his 
station for the entire period May 15 to '1!.ay 22, 1932. However, the 
statement that accused surrendered himself at Jefferson Barracks, 11issouri, 
is an allegation that part, if not all, of the alleged absence was from 
the station of the accused's organization, and the competent evidence 
introduced establishes that the entire period of absence was from accused's 
station. The substantial riehts of the accused were not injuriously af
fected by the defective specification. Competent evidence was introduced 
to establish the commencement of the accused's absence without leave. 
There was no competent evidence to establish the date of tennination of 
that absence, the only evidence on that point being an entry in the 
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morning report or Troop A, 8th Cavalry, as follows: 

~z,_1.2,3f 
24th. Pvt Davis, AWOL. to surrendered 

to Mil.Auth. Jefferson Bk:s. Mo. 
LLD. 22nd. MR." 

This entry is clearly not within the official personal knowledge ot the 
accused's organization commander, is hearsay, and, if objected to by the 
defense, could not properly have been considered by the court, except in 
so tar as it establishes that on May 24, 1932, the accused was still 
absent without leave from his station. However, the defense stated that 
there was no objection to the introduction of the extract copy ot the 
morning report purporting to show the date and place of termination of 
accused's absence and, inasmuch as the entry tended to establish that 
the actual absence without leave was materially less than accused's 
absence from his station and thus was beneficial to accused, the statement 
by the defense that there was no objection to its introduction may be 
treated as a stipulation that accused did surrender at Jefferson Barracks 
on May 22, 1932. The record of trial is therefore legally sufficient 
to support the findings ot guilty of Charge I and its Specification. 

b. The next question presented is whether or not the record is 
legally sufficient to support the findings of guilty of Charge II and 
Specification l thereunder. The Charge and Specification are erroneously 
laid under the 93d instead of the 95th ..u-ticle of War. The specification 
clearly and unequivocally alleges the offense of obtaining property under 
false pretenses. the specific property alleged to have been obtained being 
described as "merchandise", which word means goods, wares, commodities, or 
anything usually bought or sold in commerce. There is no evidence in the 
record that accused obtained any merchandise as alleged in the specifica
tion, the evidence establishing that he obtained from the post exchange 
"canteen checks" (officially designated "credit checks" or "credit coupons") 
to the value of $10 (R. 37-3g). While"canteen checks" may.be used for 
the purpose of obtaining merchandise, they are not themselves merchandise. 
In fact their sale is prevented by the provisions of paragraph 39, AR 210-55, 
June 29, 1929, which states that they "will be honored at the exchange 
only when presented by the enlisted man whose name appears on the book", 
that is, by the enlisted men to whom the credit checks were authorized to 
be issued and to whom they were issued. It follows that the record of 
trial is not legally sufficient to sup~ort the findings of guilty of 
~harge II and Specification l thereof. 
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..£.• The next question presented by the record is as to its legal 
sufficiency to support the findings of guilty of Charge III and its 
Specification. This specification is defective in several particulars. 
It does not name or describe the person to whom the alleged unlawful 
pretense was made. It does not allege any facts showing the specific 
intent of the accused, that is, the specific fraud involved, nor does 
it allege what person or organization he intended to defraud, nor does 
it contain any allegation that he succeeded in defraudine any person or 
organization. The evidence at th~ trial establishes, however, that as a 
result of accused's fraudulent pretense he obtained $3 worth of post 
exchange credit coupons. There is no evidence that he used these coupons 
to obtain merchandise. 

In view of the evidence introduced to support the specification the 
question presented is whether or not the defects in the specification 
may be cured by tne evidence. In the opinion of the Board of Review the 
specification is so fatally defective that it cannot be cured by the 
evidence introduced i~ support thereof. Evidence may only be availed of 
to supply some elem~nt erroneously omitted from a specification where 
knowledge of the omitted element may reasonably be imputed to the accused 
because of its necessarily implied inclusion in the pleading. See par. 
87 b (p. 74) M.C.M., 1928; par. 158 a, E.C.M., H~2l. To hold otherwise 
would permit punishment for an offense not c:w.rged and for which accused 
was not brought to trial. A specification must be sufficiently complete 
and unambiguous to inform the accused of the offense charged against him, 
thus enabling him intelligently to plead to the specification and to 

prepare his defense. The specification here under consideration completely 
fails to inform the accused of the offense attempted to be charged. The 
specification as drafted, except for·the last fourteen words thereof, 
follows the form ordinarily used to charge the offense of obtainine money 
or property by false pretenses and the proof established that be did 
obtain credit coupons, which to some extent are equivalent to cash, by 
means of the falS:J pretenses. But the studied omission of an allegation 
that accused obtained money or property by means of the false pretense 
negatives the idea that it was intended to charge that he did in fact do 
ao. However, the staff judge advocate in his review lipparently considers 
that the offense is a violation of the statutory offense "swindling" 
denounced by the Acts of 1858 of the State of Texas (Art. 1~5, p. 1188, 
Penal Code, Complete Texas Statutes, 1928), and made a pari of the Federal 
criminal law by section 289 of the Federal Penal Code of 1910. The 
offense of "swindling" is defined as follows: 

"'Swindling' is the acquisition of any personal or t:1ov
able property, money or instrument of writing conveying or 
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securing a v.1luable right, by means of some false or 
deceitful pretense or device, or fraudulent representa
tion, with intent to appropriate the same to the use of 
the party so acquiring, or of destroying or impairing the 
rie;ht of the party justly entitled to the same.• 

It is clear that the specification does not reasonably advise the accused 
that -he is charged with a breach of that statute and it was therefore 
impossible for him to anticipate that he must meet such evidence as might 
properly be offered to establish a breach of that statute. We hold th&t 
so many elements are omitted from the specification that the substantial 
rights of the accused were injuriously affected by the error of plead• 
ing, that the defective specification is not susceptible or cure by 
means of evidence, and that the record is therefore not legally sufficient 
to support the findings of guilty of Charge III &nd its Specification. 

5. The record of trial is legally sufficient to support the 
findings of guilty of the Additional Charge and the Specification thereunder. 

6. The trial judge advocate did not certify that he personally 
recorded the findings and sentence but the record bears physical evidence 
of that fact and in any event the validity of the record is not affected. 

7. The maximum punishment authorized tor the offenses of which the 
accused stands properly convicted is: 

a. For the absence without.leave proved: confinement at hard labor 
tor twenty-one days. 

b. For false swearing: dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, and confinement at hard labor 
for three years. 

Because of the fact that the sentence involves forfeiture of all pay and 
~llowances due or to become due, the substitutions provided in paragraph 
104 o, M.C.M., 1928, may not be availed of ~o increase the normal term 
ot confinement authorized for· the offenses proven under Charge I and the 
Additional Charge. 

a. For the reasons stated, the Board of Review holds the record 
of trial legally insutficient to support the findings of guilty of 
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Charge II_and Specification 1 thereof, Charre III and its Specification, 
and so much of the sentence as provides for confinement ~t hard labor 
for a period exceeding three years.and twentY'"'one days. 



,_ 
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WAR DEP.Are.'MENT 
In the Office ot The J'Udge Advocate General 

Washington, D.c. 

CM 199672 

UNITED STATES ) FIRST CAV..lLRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Bliss I Texas, November 

Private KENNETH B. SOUTHERN ) 7 and 8 1 1932. Dishonorable 
(6468618) 1 Battery B, 82d ) discharge and confinement tor 
Field Artillery. ) two (2) years. Discipl,.inary 

) Barracks. 

HOLDING by the BOARD OF REVIEW 
McNEIL, McDONALD and BRENNAN, J'Udge Advocates. 

l. The record or trial in the case or the soldier named above 
has been examined by the Board ot ReView. 

2. The accused was tried upon the following charges and speciti
catioll8: 

CHARGE I: Violation of the 93d ..u-ticle or War. (Not Guilty.) 
Specification l: (Not Guilty.) · 
Specification 2: (Not Guilty.) 

CHARGE II& Violation of the 96th Article of War. 

Specitioation: In that Private Kenneth B. southern, Battery 
B, 82d Field Artillery, did at El Paso, Texas, on or 
about October 5, 1932, feloniously have in hia posses
sion one liberty bond, 4th issue, value $100.00, the 
property of Sergeant William M. ~olter, ~uartennaster 
Detachment, Fort Bliss, Texas, then lately before 
feloniously stolen, taken and carried affll.y; he the 
said Private Kenneth B. southern, then well knowing 
the said liberty bond to have been so feloniously 
stolen, taken and carried away. 

lie pleaded not guilty to all charges and specifications and was toun4 
not guilty ot Charge I e.nd Specifications land 2 thereunder but· 
guilty ot Charge II and ita Specification. No evidence or previous 



( 154) 

convictions was introduced. He was sentenced to dishonorable dis
charge, forfeiture of' all pay and allowances·due or to become due, 
and confine!!lent at hard labor for two years. The reviewing authority 
approved the sentence, designated the Pacific Branch, United States 
Disciplinary oarrucks, .Alcatraz, California, as the place of con
finement, and forwarded the record of trial under the provisions of 
.trticle of 7,ar 50~. 

3. The record ot trial presents three questions which may be 
stated as follows: 

a. Is so much of the finding of guilty of the Specification 
of Charge II as finds that accused possessed the stolen property 
"feloniously" valid? 

b. If the answer to a be in the negative, does the record of 
trial-warrant modification-of the finding of guilty and approval 
of the findine as modified? 

2-• Is the sentence legal? 

4. a. The first two questions will be considered together. No 
statute of the United States nor of the State of Texas has been· 
found which denounces as an offense the alleged misconduct of the 
accused (possession of stolen property), nor is·the offense charged 
against him an offense at common law. i7e therefore hold that the 
wrongful possession by the accused of the stolen property was not 
felonious and that the offense charged, of which the accused stands 
convict~s purely a m1litti.ry_9!D.3I1.Se--':;'l1e possession was, however, 
knowingly wrongful-e:ftd,undar-'the circurnstances shown, was of a nature 
to bring discredit upon the military service. The word "felonious" 
is of broad meaning and imports, among other elements, knowing and 
intentional wrongdoing. The knowingly wrong:t'uJ. possession by accused 
of tho stolen property, as shown by the evidence, is therefore 
necessarily included in the felonious possession charged, and the 
finding of guilty of the specification may legally be modified accord
ingly. 

b. The ~ecutive order limiting punishments does not list the 
offense Involved herein nor any clearly analogous offense. However, 
the offense is closely related to those denounced in section 288 of 
the Federal Penal Code of 1910 (USC 18:467), that is, the buying, 
receiving or concealing, in the places described in section 272 of 

- the Penal Code (USC 18:451), stolen property known to have been 
stolen. That statute authorizes confinement for three years for the 
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acts thereby made criminal. The sentence of two years' confinement 
imposed in this case is held to be valid. 

5. For the reasons hereinabove stated, the Board of Review 
holds the record of trial legally sufficieut to support only so 
much of the finding of guilty of the Specification of Charge II 
as involves a finding that accused did, at the time and place alleged, 
wrongfully and knowingly have in his possession the stolen property 
described in the specification, then well knowing that such property 
had been stolen, taken and carried away from the named owner thereof, 
and legally sufficient to support the sentence• 

• 
Judge Advocate. 
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WAR DEPARl'MENT 
In the Office ot The Judge Advocate Oene.ral 

Washington, D.C. 

CY 199690 

UNITED STATES ) THIRD CORPS AREA. 
) 

Te ) Trial b7 G.C.M., convened at 

Private DONALD R. LEE 
(e5'1732), Headquarter• 
Com;pan7, 7th In1'antey. 

) 
) 
) 
) 

Langley Field, Virginia, 
November 15, 1932. Confinement 
tor six (e) months and ror-
tei ture ot $1-i per month. 

) Langley Field, Virginia. 

OPINION ot the BOARD O!' REvlD 
M'cNEIL, McDONALD and BRENNAN, J'udge AdTocates 

ORIGINAL•EXAMINATION by WAISB:, Judge Advocate. 

1. The record ot trial in the case ot the aoldier named above, 
having been examined in the office of The Judge Advocate General 
and there :tound legall7 insufficient to support the findings and 
sentence, has been examined by the Board o:t Re"fie,r and the Board 
submita this, i ta opinion, to The Judge Advocate General. 

2. 'fb.e accused na tried upon the tollowing Charge and Speci
tication.: 

CHA.RGE: Violation of the ~th Article o:t War. 

Specification: In that Private Donald E. Lee, Hq. Co. 
(then cocyoral), 7th Intantey, did, at Vancouver 
Barracks, Washington, on or about March 12, 1932, 
desert the service ot the United States and did 
remain absent in desertion until he surrendered 
himael:t at Langley Field, Virginia, on or about 
September 22, 1932. 

He pleaded not guilty to ~he Specification, and to the Charge "Not 
guilty of violation of the 58th Article or War, but guilty of viola
tion of the elst Article of War•. He was found of the Specification 
guilt7, except the words •desert• and "in desertion•, substituting 
therefor the words •absent himaelt without leave tram• and -.1thout 
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leave", of the excepted words not guilty and of the substituted 
words guilty, and or the Charge not guilty, but guilty or violation 
of the 61st Article or War. No evidence of previous conTictions 
was introduced. He was sentenced to confinement at bard labor tor 
six months and rorteiture ot $14 per month tor a like period. The. 
reviewing authority approTed the sentence, ordered it executed, 
and designated Langley Field, Virginia, as the place of confinement., 
The sentence was published in General Court-Martial Orders No. 187, 
~eadquarters Third Corps Area, November 23, 1932. 

3. The record of trial discloses that Captain John P. Richter, 
Air Corps, the officer signing the chargesas accuser, sat es a 
member of the court throughout the trial of the accused, notwith
standing the provision of Article of War 8 that "no o:rticer shall 
be eligible to sit as a member of such court when he is the accuser•. 
Before the arraigmnent or the accused, the assistant trial judge 
advocate asked that Captain Richter be excused from sitting as a 
member of the court inasmuch as he had signed the charges (R. 2); 
whereupon, the following discussion took place: 

"Law Member: Do you, Captain Richter, know anything 
about thia case? 

Captain Richter: I do not. 
Law Member: Captain Richter will not be excused.• 

Thereafter, when the accused was offered an opportunity to challenge, 
no challenge was interposed to Captain Richter as a member of the 
court (R. 2). 

Captain Richter as the officer preferring the charges made 
oath before a duly qualified officer that he had inTestigated the 
matters set forth in the Specification and Charge and that the same 
were true in tact to the best of his knowledge and belief (R. 3). 
"An officer who has signed and sworn to the charges in a particular 
case is necessarily an accuser in that case"• Par. 60, M.C.M., 1928. 
It thus appearing that Captain Richter was legally ineligible to 
sit as a member or the court, it follows that the court which tried 
the accused was not legally constituted, was without jurisdiction 
to try the accused, and the proceedings are null and void ~ ini tio. 
CM 1528~3, Pentecost. 

-2-
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4. For the reasons above stated, the Board of Review is of 
opinion that the record of trial is legally insufficient to slipport 
the findings and sentence• 

.-'~///.~~~:~ Judge A°'vocate. 

J\J.dge Advocate. 

{?4~ , J\J.dge Advocate. 

To The J\J.dge .A.dTOcate General • 

• 
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WAR DEE'AR'lMENT 

In the 01'1'ic e ot The J'udge .Advocate General 
Washington, D. c. 

Military Justice 

c~ :M. no. 199786 

UNITED STATES) FOURTH COBPS ABEA. 
) 

vs. ) Trial by G.C.M., convened at 
) Fort McPherson, Georgia, 
) December 5, 1932. Confine

General Prisoner JAMES B. ) ment for two (2) years. 
KINGSTON. ) l'en1tentiary. 

HOLDING by the BOA..'t!D OF REVIEW 
McNEIL, McDONALD and BRENNAN, Judge Advocates. 

l. The record ot trial in the case 01' the general prisoner named 
above has been examined and is held by the Board ot Review to be legally 
sufficient to support ihe sentem.ce. 

2. Penitentiary confinE1I1.ent is authorized for the offense 01' which 
accused stands convicted, but he may not lawfully be confined in a 
penitentiary until he has served the existing sentences to confinement 
heretofore adjudged against him or until the unexecuted portions thereof 
shall have been remitted. AW 42; Sec. 276, Act of March 4, 1909 (USC 

18:455); par. 94, L;CM 1928.,;r~,. //Ih f--11.,' 

~~~~~~--~-• Judge Advocate. 

~""',,._,,/f{_, Judge Advocate. 

~~ , Judge Advocate. 

http:sentem.ce
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WAR DEPART!v~IT 
In the Office of The Judge Advocate Qen.eral 

Washington, n.c• 

........,. . ,····
..V»·-' 

CM 199737 

UNITED STATES ) SIXTH CORPS AREA. 
) 

v. ) Trial by G.C.M., convened at 

Private RAYMOND C. TAFT 
{6797708), Headquarters 
Company, 6th Infantry. 

) 
) 
) 
) 

Jefferson Barracks, Missouri, 
November 18, 1932. Dishonor
able discharge end confinement 
tor six (6) months. ~efferson 

) Barracks, Missouri. 

HOIDING by the BOARD OF REVIEW 
McNEn., McDONALD and BRID-.1NA.N, Judge Advocates. 

~ 

1. The record o:r trial in the case of the soldier named above 
has been examined by the Board ot Review, and found legally sufficient 
to support the sentence. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of t~e 94th Article of War. 

Specification:· In that Private Raymond c. Taft, Head
quarters Company, 6th Infantry, did, at Jefferson 
Barracks, Missouri, on or about the 21st day of 
October, 1932, feloniously take, steal and carry 
away ll United States Army :Motion Picture coupon 
books, o:r the value of about $1.60 each, property 
of the United States rurnished and intended for 
the military service thereof. 

He pleaded not guilty to, and was found guilty of, the Charge and 
Specification. Evidence of one previous conviction by general court
martial :ror converting to his own use a Ford automobile, property of 
another soldier, was introduced. He was sentenced to dishonorable 
discharge, forfeiture or all pay and allowances due or to became due, 
and confinement at hard labor tor six months. The reviewing authority 
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approved the sentence, designated Jefferson Barracks, Missouri, 
as the place or confinement, and forwarded the record tor action 
under Article ot War 50!. 

3. The substantial question presented by the record of trial 
is whether or not the property described in the specification is 
property of the United States, f'Urnished and intended for the 
military service thereof. The United States A:rm:y Motion Picture 
Service is a welfare activity under supervision and regulation or 
the War Department. Its funds and other property, including coupon 
books, are purchased from proti ts accruing from the exhibition of 
motion pictures and are not public funds, although they are quasi
public in their nature in the same manner as are post exchange funds 
and company funds, that is, they are held by the government through 
its officers for the beneti t of the A:rmy personnel. Dig. ,()pa. JAG, 
191&-1930, sec. 1715; AR 210-390, May 29, 1929; Op. JAG, 241.3, Feb. 
25, 1932. It follows that the government has a special property 
in the funds and property of the Motion Picture Service, which 
special property warrants the allegation that the coupon books are 
property of the United States. However, such property does not fall 
within the description or the property defined in the ninth clause 
of the 94th Article of War, which denounces the theft of property 
or the United states "furnished or intended for the military service 
thereof". Par. 150 .!., M.C.M. ,· 1928. 

4. Although the United States has such a special property 
in the funds and property of the Army Motion Picture Service as to 
permit alleging ownership thereof in the United States, such plead
ing is objectionable as a matter ot policy for reasons which it is 
not necessary to state for the purpose or this holding. The exist
ing practice of alleging ownership or money and property pertaining 
to quasi-public funds in the organization to which the fund pertains, 
such as a designated post exchange or company fund, should not be 
departed from. In the instant case, ownership should haTe been 
stated to be in the United States Army Motion Picture Service. See 
AR 210-390, May 29, 1929. 

5. For the reasons stated, the Board of Review holds the 
record of trial legally insufficient to support so much of the find
ing ot guilty of the Specification as finds that the property des
cribed therein was furnished and intended tor the military service 

-&-
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or the United states. and legally 1nsuf't1c1ent to support the 
finding or guilty or a violation or the 94th Article of War. but 
legally sufficient to support a finding ot guilty of the 93d 
Article ot War. and legally autficient to support the sentence. 

~~4 , Jlldge ..tdvocate. 

,'~~ ,--------------------==,--' Judge Advocata 

---'~----~-----------' Judge Advocat~ 

• 
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WAR Dfil'A.R'IMENT 
In the Office of The Judge Advocate General 

Washington, D.C. 

CM 199811 

UNITED STATES ) THIRD CORPS ABEA. 
) 

To ) Trial by G.C~M., convened at 
) Fort Hoyle, Maryland, December 

Private First Class ) 6, 1932. Dishonorable dis
RICHARD L. MiillISON ) charge and confinement for 
(6312854), Band, 6th ) • one (1) year. Disciplinary
Field Artillery. ) Barracks. 

HOLDING by the BOARD OF REVIE\V 
McNEIL, McDONALD and WILLIAMS, Judge Adv~ca tea 
ORIGINAL EXAMINATION by O'KEEFE, Judge Advocate. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following charge and speci-
fications: · 

CHARGE: Violation of the 93d Article of War. 

Specification l: In that Frivate lat Class, Specialist 
4th Class, Richard·L. Madison, Band 6th Field 
Artillery, did, at Fort Hoyle, Md., between April 
12, 1932, and October 13, 1932, feloniously take, 
steal and carry away nineteen (19) u.s.A.M.P. 
coupon books of the value of two dollars and torty 
cents ($2.40) each, to the total value of forty
five dollars and sixty cents ($45.60), the property 
of Captain John H. Fye, 6th Field Artillery. 

Specification 2: In that Private 1st Class, Specialist 
4th Class, Richard L. Madison, Band, 6th Field 
Artillery, did, at Fort Hoyle, Md., between April 
l, 1931, and October 13, 1932, feloniously embezzle 
by fraudulently converting to his own use six (6) 
Barber Tickets, of the value of $6.60, the property 
of the Post Barber, Fort Hoyle,-Maryland, entrusted 
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to him for safe-keeping and sale to members 
of the Band, 6th Field Artillery, by the Post 
Exchange Officer, Fort Hoyle, Maryland. 

He pleaded not guilty to, and was found guilty or, the Charge and 
both specifications. No evidence or previous convictions was 
introduced. He was sentenced to reduction to the grade or private, 
dishonorable discharge, forfeiture or all pay and allowances due or 
to become due, and confinement for one year. The reviewing authori t·y 
approved the sentence, designated the Atlantic Branch, United States 
Disciplinary Barracks, Governors Island, New York, as the place of' 
confinement, and forwarded the record for action under Article or 
War 50i. 

3. The evidence as to embezzlement of the barber tickets is 
clear and convincing, and therefore the findings of guilty of' the 
Charge and Specification 2 thereunder are legally sufficient. 

4. The principal question presented by the record of t+iel 
as to Specification l is whether the evidence as to the taking of 
the coupon books, which accused admitted taking, shows a trespass, 
an essential element of the crime of larceny. 

The material evidence bearing upon this point shows that 
since December, 1930, accused has been the band clerk (R. 6), and, 
as such, was intrusted by the commanding officer of the Band with 
the custody, care and control of the U.S.A.M.P. coupon books. 
Due to a change in the price of books, all outstanding books were 
called in on April 12, 1g32, and thirty new books were issued to 
the Band and receipted for by the organization commander, who 
turned them over to accused without instructions and without taking 
a receipt for them (R. 7-12). Accused k~pt the books in the 
orderly room in a locked desk drawer and possessed the only key 
(R. 6). The procedure in handling the books appears to have been 
for accused to issue the books to such members of the organization 
as desired them, to take signed receipts for the books thus sold, 
and to place appropriate charges on the monthly collection sheet. 
No restriction was placed on accused as to the number of' books one 
man could sign for (R. 10). The organization commander testified 
that he expected accused to account for the books "at any time" 
(R. 26), but he made no check of' the books from April 12 to 
October 13, 1g32, when a shortage of nineteen books was reported 
by accused (R. 10). At that time accused had only four books 
and signed receipts for seven others (R. 7), and said, "!"took 
them" (R. &). An audit of all moving picture accounts had been 

-2-
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ordered for the following Monday (R. 11). The organization clerks 
very frequently brought the monthly collection sheets to the 
recreation officer, paid either with cash or check for the books 
sold, and received new ones in the number paid for. The band and 
a majority of the batteries did this. A shortage could exist in 
an Organization after such monthly settlement as new books were 
issued only to cover the cash paid in (R. 10,16,19-20). Accused 
testified that he had kept up the practice of converting the 
books to his own use for six or eight months; some of the books he 
used and some of them he sold (R. 30). 

5. The evidence clearly shows that the accused was in lawful 
possession of the moving picture coupon books which had been turned 
over to him by the organization commander. He (accused) kept them 
in a locked drawer to which he alone had a key; he issued them to 
members of the organization, made the charges on the collection 
sheet, settled with the recreation officer and obtained new books 
for those sold, all without instructions from his commanding 
officer, or without any cheek by him for six months at least and 
possibly longer. ·To say, under these circumstances, that the accused 
had custody only rather than possession would be a judicial fiat which 
the Board is not willing to make. Nor is there any evidence that at 
the time of obtaining possession of the books the accused had the 
intent to convert them to his own use or that any fraud or trick was 
present which would make the taking larceny. There being no 
trespass, either actual or constructive, against possession shown 
by the evidence in the present record, the conviction of larceny 
cannot be sustained. see CM 197396, Christopher; CM 198485, Wood. 
See also the following cases holding that the wrongful conversion by 
a soldier of clothing or similar property issued to him, is embezzle
ment and not larceny because no trespass was committed in acquiring 
possession of the property: CM 136974, Thomas (blanket); CM 172328, 
Dipardo (raincoat, breeches, leggins, hat); CM 193135, Cavanaugh (glove). 

e. For the reasons hereinabove stated, the Board of Review 
holds the record of trial not legally sufficient to support the 
finding of guilty of Specification 1, but legally sufficient to 
support the findings of guilty of Specification 2 and the Charge, 
and legally sufficient to support only so much of the sentence as 
involves dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor f6r six months. 

~~· Judge Advocate, 

~~....:::..~~...;..~~-=~;_;;;::;::~.._~,- Judge Advocate. 

~a~~ ,. Judge Advocate. 
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WAR DEPARTMENT 

OFRCE OF THE JUDGE ADVOCATE GENERAL 

CM 199838 

U N I T E D S T A T E·S ) 
) 

v. ) 
) 

Private JESSE FRIEDMAN ) 
(R-43630), Battery E, ) 
3d Field Artillery. ) 

) 

NINTH CORPS AREA 

Trial by G.C.M., convened at 
March Field, California, 
December 5, 1932. Dishonorab1e 
discharge, suspended, and con
finement for one (1) year. 
Disciplinary Barracks. 

HOLDING by the BOARD 01!' REVIEW 
McNEIL, McDONAU> and WILLI.AMS, Judge Advocates. 

l. The record of trial in the case of the soldier named above, 
having been examined in the Qffice of The Judge Advocate General 
and there found legally insufficient to support the findings and 
sentence, has been examined by the Board ot Review and held to be 
legally sufficient to support the findings and s·entence as -approwd 
by the reviewing authority. 

2. The record of trial shows that Major Uoyd N. Keesling, Air 
Corps, the president and law-member of the court, was challenged for 
cause by the defense "as having certain knowledge of the case which 
should not be considered prior.to the presentation of the prosecution 
or the defense•, but·it contains no ev1dence to sustain the challenge. 
Major Keesling made no statement and the challenge was not sustained. 

In a certificate attached to the record of trial, Major Keesling 
states: 

"When the trial judge advocate asked (R 4) if any 
member of the court had formed an opinion of any material 
tacts or had any other reason to believe himself dis
qualified or was aware of any fact which he thought might 
cause him to be challenged, and requested that such member 
so announce in order that he might be excused or challenged, 
Major Keesling, law member and president of the court, re
mained silent, which siience was understood to mean that 

http:prior.to
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he had formed·no opinion, knew no material fact, and 
ms not aware of any fact which he thought might 
cause him to be challenged. 

· "Thereafter, when the defense challenged Major 
Keesling on account of his 'having certain knowledge 
or the case which should not be considered prior to 
the presentation of the prosecution or the defense', 
and the court was closed, Major Keesling did not 
Withdraw, but did nothing more while the court was in 
closed session than to confinn what in fact his 
silence implied when he did not respond to the query 
or the trial judge advocate referred to above, that 
is, he merely told the court 'While in closed session 
what was implied by his silence. He did not partici
pate in the deliberations of the court while in closed 
session, nor did he vote on the challenge, which was 
by secret written ballot, of the other members of the 
court." 

Although there is no requirement or statute that the challenged 
member withdraw when the court closes to consider his eligibility, 
it is a practice or long standing which should be followed. How
ever, the failure to exclude the challenged member during the court's 
deliberation on the challenge does not invalidate the proceedings 
unless it appears some injury has been done to the accused's sub
stantial righta. In this case tpe court's ruling in not sustaining 
the challenge was proper. It is not apparent from the record that 
any substantial right or the accused was injuriously affected by the 
failure or Major Keesling to withdraw during the court's deliberation 
on the challenge, and therefore this procedural irregularity does not 
invalidate the proceedings. CM 111624, McClure; 125g74, Millick; 
139027, Thatcher; 154752, Reynolds; 17llog, Chitwood; 186755, Keller; 
Winthrop, Reprint 1920, pp. 211-212. 

~~~Judge AdTocate.
1 (Jjjj,~...A , Judge Advocate. 

a~a ~~J1;dge Advocate. 
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WAR DEPART!IDJT 
In the Office of The J'udge .advocate General 

Washington, D.C. 

CM 199841 MAR 1 3 1933 

UNITED STATES ) Sm'H CORPS A.'Elli.A. 
) 

v. ) Trial by G.C.M., convened at 
) Fort Sheridan, Illinois, 

Private JOHN' B. MIOI'KE ) December 9, 1932. Dishonorable 
(6804891), Battery D, ) discharge and confinement for 
3d Field Artillery. ) six (6) months. Fort Sheridan, 

) Illinois. 

HOLDING by the BQ.j_,_"m OF BEVIE7l 
McNEIL, McDONALD and F.ALL, Judge advocates. 

1. The r~cord of' trial of the soldier named above has been 
examined by the Board of ReView. 

2. The accused was tried upon the following Charge and Speci
fication: 

CP.ARGE: Violation of the 94th article of War. 

Specification: In that Private John B. t!iotke, 
Battery D, 3d Field Artillery, did, at Fort 
Sheridan, Illinois, on or about November 18, 
1932, knowingly and wilfully misappropriate 
one woolen shirt, value about $2.45, property 
of the United States, furnished end intended 
for the military service thereof. 

He pleaded not guilty to, and was found guilty of, the Charge and 
Specification, and was sentenced to dishonorable discharge, forfeiture 
of all pay and allowances due or to become due, and con,finement at 
hard labor for six months. Evidence of three previous convictions 
by smnr.iary court-martial was introduced, two tor absence without 
leave and one for failure to take prophylactic treatment as required 
by standing orders. The reViewing authority approved the sentence, 



designated Fort Sheridan, Illinois, as the place of confinement, 
and forwarded the record of trial pursuant to Article of War 50i. 

3. The accused was charged w1 th and convicted of knowingly 
and wilfully misappropriating one woolen shirt, property of the 
United States, furnished and intended for the military service. 
The evidence clearly establishes larceny of the shirt. The 
question is therefore presented whether the findings of guilty may 
be sustained, or stated in other words, whether misappropriation 
of government property as denounced in the ninth subparagraph of 
Article of War 94 is an offense necessarily included in the offense 
of larceny. 

4. The evidence briefly swmna.rized establishes the following 
facts: A woolen shirt belonging to the United states was, on 
November 18, 1932, issued to Private Arris H. Corey, Battery D, 
3d Field Artillery, and placed by him in his foot locker. Accused 
was the only one seen in the squadroom at the ti.me (R. 7,8,11). 
Later the same day, Corey missed the shirt. He did not lend any 
of his clothes to the accused or to anyone else (R. 8,9). On 
November 21st, the shirt was found in the guardhouse in a box or 
shelf assigned to accused (R. 22,27). An_attempt had been made 
to obliterate Corey's battery number which he had marked on the 
shirt at the ti.me of receipt· thereof (R. 10,13). Accused testified 
that he took the shirt but intended to return it as soon as he was 
released from the guardhouse, which would be in twentywfive days 
(R. 33,34). 

5. The wrongful taking of the shirt was charged as alleged in 
the specification on the theory, as stated in the review·or the 
staff judge advocate, that misappropriation i_s a comprehensive 
offense which "might be sustained on facts that would sustain a 
conviction of larceny, or on facts that would sustain embezzlement· 
but not lar"ceny I or on tac ts that would sustain conversion only". 

The 94th Article of War declares that 

"Any person subject to military law who*** 
steals, embezzles, knowingly and wilfully misappro
priates, applies to his own use or benefit, or 
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• 

wrongfully or knowingly sells or disposes of any 
***clothing*** or other property of the United 
States furnished or intended for the military 
service thereof*** shall, on conviction thereof, 
be punished by fine or imprisonment, or by such 
other punishment as a court-martial may adjudge, 
or by any or all of a~id penalties." 

The words describing each of these crimes must be given effect. 
The words "knowingly and wilfully misappropriates" were intended 
to include acts not covered by the previous words "steals" and 
"embezzles", as for example, where a quarter.naster uses, to build 
a floor in the basement of the quarters assigned to him~ cement 

· which had been intended by the government to be used in building 
a road in another part of the post. To give the words "knowingly 
and wilfully misappropriates" the same meaning as the word "steals" 
or the word "embezzles" is to eliminate these words from the 
statute. This cannot be done.; ~ Wilful misappropriation of property 
was an offense unknown to the common law. A careful search of 
state and federal statutes fails to disclose a single instance 
where an act of misappropriating property is denounced ns an offense 
where it is not predicated upon some sort of rightful custody, 
management, care, contrg)., supervision or possession of the property 
in the person charged./"Misappropriating means devote to an un
authorized purpose". Par. 150 .!., M.C.M. One cannot misappropriate 
that over which he has no control or supervision. Neither can one 
devote property to a purpose where he exercises no lawful authority 
respecting such property.)'The term is usually, if not exclusively, 
used in statutes denouncing fraudulent deals by bankers, brokers, 
factors, agents, trustees, officers and others who fraudulently 
misapply property over which they exercise some supervision and 
control.']The evidence therefore fails to establish the allegation 
that the accused misappropriated the shirt, in violation of the 
94th Article of War. 

6. By the conclusion that the evidence fails to sustain the 
finding of guilty of knowingly and wilfully misappropriating the 
property, we are brought to consideration of the further question 
of law presented by the record whether the proved wrongful taking 
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or the property is an offense included in the specification 
alleging misappropriation. 

On December 4, 1925, The Judge Advocate G€neral, in replying 
to a request for an advance decision in CM 170613, Williams, 
wherein the court by exceptions and substitutions found the 
accused guilty or larceny of blankets instead of embezzlement as 
charged, stated: 

•2. It is not necessary to discuss the evidence 
further than to say that it clearly shows that the 
accused was not the agent of any one in respect of the 
property in question and that it was not entru ted to 
him by any one. The evidence was clear that the ac
cused, while at the clothing warehouse drawing clothing 
for his battery, came within reach of the over~oats 
and blankets in question and without any claim of 
right or authority surreptitiously seized and carried 
them a1'18y and later conveyed them to Raleigh, where he 
was apprehended in the act of selling them to the pro
prietor or a store. 

"3. In the administration of military justice 
the offenses or embezzlement and larceny have always 
been considered so distinct and separate that upon a 
trial for an alleged commission of one an accused 
cannot properly be convicted of the other by way of 
exception and substitution or tenns in the charges. 
In the opinion of this office the action of the court 
in finding as it did was not authorized by established 
precedent and was contrary to the rules or pleading and 
practice, to the effect that an accused cannot properly 
be convicted of an offense which is not set out or in
cluded in the charges upon which he is tried. 

"4. It is, therefore, recommended that the 
sentence be disapproved and that the accused in this 
case be brought to trial upon charges correctly alleging 
larceny of the property involved in this case." 

The principle above enunciated was followed in CM 172328, Dipardo, 
in which a conviction of larceny was reversed by the Board of Review 
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because. "no trespass was proved to have been committed by the 
accused in acquiring possession or the property in question", 
and in CM l837Q3, Snyder, in which a finding of guilty or . 
embezzlement on a trial tor larceny was held unauthorized and 
illegal. The prior cases or CM 143532, sutula, and CM 147022, 
Murphy, in which, on trial for larceny, substituted findings or 
guilty of misappropriation were upheld by the Board of Review 
without opinion, have not been followed since the Williams case 
in 1Q25, above referred to, and were expressly overruled in 
CM·l973Qe, ci,.~istopher, in which the Board of Review stated that 
the words "feloniously take, steal and carry away indivisibly 
signify and contain the inexpugnable element or a taking of the 
property in question by the accused, and do not impliedly include 
the appropriation thereof by him, either fraudulent or wrongtu.1". 
In its opinion in that case, the Board also said: 

"**• the conviction for an offense included in 
the accusation is limited to one necessarily included· 
therein or to an attempt to commit the offense charged, 
under R.s. 1035, as the statute has been construed by 
the Federal suprEllle Court in Spart v. u.s., 15e u.s. 
51, e3. On the question of the averment requisites in 
the offense of misnppropriation or property now under 
consideration, an instructive case is that or Evans v. 
u.s., 153 u.s. 584, 587, involvine the sufficiency of 
an indictment for wilful misapplication of national 
bank funds, under R.s. 520Q, wherein the Supreme Court 
said: 

'The crime must be charged with precision 
and certainty, and every ingredient or which it 
is composed must be accurately and clearly 
alleged. United states v. Cook, 17 Wall. 168, 
174; United states v. Cruikshank, 92 u.s. 542, 
558. "The fact that the statute in question, 
read in the light or the common law, and of other 
statutes on the like matter, enables the court 
to infer the intent of the legislature, does not 
dispense with the necessity of alleging in the 
indictment all the facts necessary to bring the 
case within that intent." United States v. Carll, 
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106 u.s. 611. 
'Even in the cases of misdemeanors, the 

indictment must be free from. all ambiguity 
and leave no doubt in the minds of the accused 
and the court ot the exact offense intended to 
be· charged, not only that the former may know 
what he is called upon to meet, but that, upon 
a plea of former acquittal or conviction, the 
record may show with accuracy the exact offense 
to which the plea relates.'" 

The reason tor holding that on a trial tor larceny an accused 
may not legally be convicted of embezzlement is because the t1'o 
crimes are separate and distinct, larceny requiring that possession 
of the property be obtained by the thief by trespass whereas em
bezzlement, as defined by the supreme Court in Moore v. United 
States, 160 u.s. 268, is the fraudulent appropriation of property 
by a person to whom it has been intrusted or into whose hands it 
has lawfully come. This basic distinction applies with equal 
force to the crimes of larceny and misappropriation, which latter 
is closely related to embezzlement. Accordingly, the Board of 
Review is of opinion that the proved wrongful taking of the 
property is an offense not i¥cluded in the specification, but is 
an entirely different offense. 

7. For the foregoing reasons the Board of Review holds the 
record of trial not legally sufficient to support the findings of 
guilty and the sentence. 

~ Judgo J.dw.,.to. 

........--·' Judge Advocate. ------~------

http:J.dw.,.to
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington,D.C. 

CM 1g9959 

UNIT.ED STATES ) SIXTH CORPS AREA. 
) 

v. ) Trial by G.C.M., convened at 
) Selfridge Field, !'~chigan,

:Private RAYMOND C. RICH.A.RDS ) December 12, 1932. Dishonor
( 6768961_), 27th Pursuit ) able discharge, suspended,
Squadron, Air Corps. ) e.nd confinement tor six (6) 

) months. Selfridge Field, 
) Michigan. 

HOLD ING by the BOARD OF REVIEW 
McNEIL, McDONALD and BRENNAN, Judge Advocatea. 

l. The record of trial in the case of the soldier named above,-. 
having been examined. in the office ot The Judge Advocate General 
and there found legally insuf'ficient to support the findings and 
sentence, has been eJ:am.ined by the Board ot Review and held to be 
legally sufficient to support the findi?J8S and sentence as approved 
by the reviewing authority. 

2. Captain Rowland c. W. Bleasley, Air Corps, was accused's 
immediate commanding officer at the time he absented himself without 
leave. He sat as a member of the court-martial which tried the 
accused. There is nothing in the record of' trial to indicate that 
he was an accuser in the case. In accordance w1 th regulations, and 
in strict pursuance of his duty, he made an entry in the morning 
report of the 27th Pursuit Squadron recording accused's change ot 
status on August 2d from duty to absent without leave. The charges 
upon which accused was tried were signed and sworn to by a non
commissioned officer who was not a member of Captain Blessley•s 
command. Article of War a, providing for the appointment of general 
courts-martial, states that •no officer shall be eligible to sit as 
a member of such court when he is the accuser or a w1 tness for the 
prosecution". "An accuser either originates the charge or adopts 
and becomes responsible tor 1.t." Par. :5, M.C.M., 1928. Captain 
Blessley did not administratively drop accused from the rolls of 
his organization as a deserter, nor prefer the charges, and there 1• 
no warrant for aasuming that he 1a an accuser, even it it be aasumed 
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that the administrative act of dropping a man as a deserter makes 
the officer taking such action an accuser w1 thin the meaning of 
Article of War 8, a proposition the correctness of which we do 
not concede. The Board of Review takes judicial notice of matters 
that are of common knowledge in the Army. Among the facts so 
noted is that officers who have administratively dropped enlisted 
men as deserters have subsequently recommended that the charge of 
desertion so entered on the records of the organization be set 
aside as having been erroneously made, and that this procedure, 
as shown by the records of this office, is of daily occurrence. 
If the dropping of a man as a deserter constitutes the officer 
taking such action an accuser in a subsequent trial for the offense, 
then even though an officer does everything in his power to have the 
charge of desertion set aside and to prevent trial, he must be held 
to be an accuser. We find no authority tor such a construction of 
the word "accuser" as used in the Articles of War and the Manual 

-for Courts-Martial,· and such construction is inconsistent with the 
authoritative definition quoted earlier in this paragraph, and with 
prior holdings of the Board or Review. 

· Accused and his counsel were charged with knowledge that 
Captain Blessley was in command of the 27th Pursuit Squadron on the' 
day accused absented himself without leave. His position as command
ing officer rendered him liable to challenge for cause it accused 
considered such action desirable. Accused's failure to exercise 
his right to challenge for cause or peremptorily was a waiver of 
all known grounds of challenge and therefore no presumption can be 
indulged in that Captain Blessley was disqualified by reason of 
prejudice or otherwise. 

3. Among the papers accompanying the record of trial is the 
report of investigation of accused's unauthorized absence required by 
paragraph 6 d, AR 615-300, March 16, 1932. The report is signed by· 
Captain Blessley, dated September 20, 1932, approximately one and a 
half months later than the comr.iencement of accused's unauthorized 
absence, and is me.de on a mimeographed blallk form. SUch a report is 
required to be prepared in every case of absence without leave of fill 

enlisted man irrespective of whether or not the man subsequently 
may be dropped as a deserter. The form used by Captain Blessley 
is objectionable in that its mimeographed parts apparently are 
framed on the assumption that everv ah~~"~e without leave is a 
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desertion. The final paragraph ot the report signed by Captain 
Blessley is as follows: 

"After care:rul consideration ot all tacts pre
sented, it is my opinion evidence ot soldier's intent 
to desert is present and that the probable cause or 
motives tor his desertion are as follows: 

UnknOl'ille tt . 

All ot this paragraph except the word "Unknown" is mimeographed. 
The opinion expressed by Captain Blessley that "evidence of soldier's 
intent to desert is present" is not supported by the remainder ot 
the report nor is it consistent with Captain Blessley's failure to 
drop accused as a deserter. However, on the race of the report 
it appears that Captain Blessley stated over his signature that 
evidence of desertion was present. That opinion, of course, could 
not make him an accuser in the trial ot the accused. It might 
afford ground tor challenge tor cause. 

Our consideration of the papers accompanying the record ot 
trial in this case was impelled by the memoranda submitting the 
case to the Board or Review. It is not to be understood as a de
tennination that the Board ot Review has any lawtul authority to 
hold a record of trial legally insufficient to support the sentence 
unless the record of trial itself is insufficient irrespective of 
what may appear in the accompanying papers. That question is not 
presented nor decided in this case. 

Judge Advocat•• 

{'?!~4.~~1-. , J'Udge Advocate. 
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WAR DEPARTMENT 
In the Office of The J'udge Advocate General 

Washington,D.C. 

CM 199918 

UNITED STATES 

v. 

Captain W.ALLA.CE F. SAFFORD 
(0-8~97), Cavalry (DOL). 

) 
) 
) 
) 
) 
) 

SEVENl'H CORPS ARE.\. 

Trial by G.C.M., convened at 
Fort Leavenworth, Kansas, 
DecE111ber 14, 16 and 17, 1932. 
Dismissal. 

OPINION of the ,BOARD OF REVIEW 
McNEIL, McDONALD and HALL, Judge Advocates. 

1. The Board of ReView has examined the record of trial in 
the case of the officer named above and submits this, its opinion, 
to The Judge Advocate General. · 

. 
2. The accused was tried upon the following charges and speci• 

fications: 

CHARGE I: Violation of the 95th Article of War. 

Specification 1: In that Captain Wallace F. Safford, 
Cavalry (DOL), did, at Fort Leavenworth, Kansas, 
on or about October 20, 1931, wrongf'ully induce 
Major J'.J'.B. Williams, F.A., Captain H.L.P. King, 
s.c., and Captain Clinton Rush, Infantry, to sign 
jointly and severally as accommodation co-makers 
a promissory note then and there executed by the 
aforesaid Captain Safford with his wife, Mai:Jorie 
B. Safford, as co-maker, in the-sum ot $1000 
payable to the Morris Plan Company of Kansas City, 
Mo., by then. and there representing that he, the 
said Captain Safford, would pay, when due, the 
assumed obligation in accord with a collateral 
agreement to deposit $20 each week tor 50 weeks 
on an assigned investment certificate, beginning 
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from the date of the note, October 20, 1931; 
he, the said Captain Safford, then well knowing 
that he had no reasonable prospect of making 
such deposits until all were paid; and, further, 
that he did, on or about May 10, 1932, and con
tinuously thereafter, default on the installment 
deposits due and falling due under said agreement, 
whereby, the said Major ~illiams, Captain King 
and Captain Rush became chargeable, jointly and 
severally, to pay the said Morris Flan Company 
of Kansas City, Mo., the entire unpaid balance of 
$498.75 due on-said note by reason ot·his default. 

Specification 2: In that Captain Wallace F. Safford, 
Cavalry (DOL), did, at Fort Leavenrorth, Kansas, 
on or about November 25, 1931, wrongfully and dis
honorably pretend to Major Frank A. Heywood, Q..M.C., 
that he, the said Captain _Safford, was attempting 
to refund his entire outstanding obligations by 
the execution of a promissory note in the sum of 
$1008.00, and did wrongfully and dislionorably . 
pretend to Captain James Taylor, Inf., that the 
proceeds from such note would cover all or his 
other indebtedness and by means of such wrongful 
and dishonorable pretenses did induce the said 
Major Heywood e.nd Captain Taylor to endorse, 

· jointly and severally as accommodation endorsers, 
·~note in the sum of $1008.00, executed by the 
said Captain Safford and by his wife, Marjorie B. 
Safford, dated November 25, 1931, payable to the 
Federal Services Finance Corporation of Washington, 
D. c., in eighteen monthly installments at $58.00 
per month, first payment due and payable on January 
l, 1932, he, the said Captain Safford, then well 
knowing that such pretenses were false and further 
that he, the said Captain Safford, on or about 
J'une 1,.1932, and continuously thereafter, did 
default on payments due and falling due, whereby 
the said Major Heywood and Captain Taylor·became 
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liable, jointly and severally as endorsers to 
pay the Federal Services Finance Corporation 
the unpaid balance or about $728.00 due on said 
note by reason of his default. 

Specification 3: In that Captain Wallace F. Safford, 
Cavalry (DOL), did, at Fort Leavenworth, Kansas, 
on or about December 3, 1931, wrongfully induce 
Captain William Sackville, C.A.C., and Captain 
James T. Coghlan, Infantry (DOL), to sign jointly 
and severally, as accommodation co-makers, a 
promissory note then and there executed by the 
aforesaid Captain Safford, with his wife, Marjorie 
B. Safford, as co-maker, in the sum or $1900.00 
payable to the :r!.Drris Plan Bank of Washington, 
D. c., by then and there representing that he, 
the said Captain Safford, would pay, when due, 
the assumed obligation in accord with a collateral 
agreement to Imke monthly deposits on an assigned 
deposit account, in the sum ot'$84.00 tor eleven 
months and $76.00 for one month, beginning with 
the gth of January, 1932; he, the said Captain 
Safford, well knowing that he was then substantially 
insolvent and had no reasonable prospect or meeting 
all of the obligations when due; and further that 
on or about May 9, 1932, and continuously there
after, he did default in the installment deposits 
due and falling due under said agreement; whereby 
the said Captain Sackville and Captain Coghlan 
became jointly and severally obligated to pay the 
balance of $664.00 remaining due on said note by 
reason or his default. 

Specification 4: In that Captain Wallace F. Safford, 
Cavalry (DOL), did, at Fort Leavenworth, Kansas, 
on or about December 1, 1931, wrongfully and dis
honorably pretend in substance to Major Charlea H. 
Cunningham, C.E., and Captain John T. Bissell, 
P'.A., that the proceeds of a note in the sum of 
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$800.00, would cover the total extent or hill 
other indebtedness, and by means ot such wro~ 
and dishonorable pretenses, did induce the said 
Major Cunningham and Captain Bissell to sign as 
accommodation co-makers, a note in the sum. ot 
$800.00 dated January 19, 1932, payable to the 
Peoples Finance and Thrift Company ot San Diego, 
Cal., and executed by him, the said Captain 
Satrord, with his wife, Marjorie B. Sattord, as 
co-maker; he, the said Captain Sattord then well 
knowing that such pretenses were false; and 
turther that he did, on or about March 6, April 
6 and J'Une 6, 1g32, and continuously thereatter, 
default in his payments due and talling due on 
said note, whereby the said Major Cunningham 
and Capta!n Bissell became jointly and severally 
liable to pay to the said Peoples Finance and 
Thritt Company the unpaid balance ot $720.00 
due on said note by reason ot his ,default. 

Specification 5: (Disapproved by reviewing authority.) 

Specification 6: (Disapproved by reviewing authority.) 

CHARGE II: Violation ot the 96th Article or War. 

Specification l: (Finding ot not guilty.) 

Specification 2: In that Captain Wallace F. Sattord, 
Cavalry (DOL), haviDg at Fort Leavenworth, Kansas, 
on or about April 30, 1932, made and uttered to the 
Peoples Finance and Thrift Company; San Diego, 
Ce.litornia, a certain check in words and tigures 
as tollowa: 

The Anny National Bank · 
ot Fort Leavenworth, Kansas No.3lg 

83-831 30 Al)ril 1932 
Pay to the order ot The Paoplea 

Finance and Thrift Company $160.00 
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One hundred sixty and no/100 dollars. 
This check is payable in Eastern Exchange 

if desired. 
W. F. Safford 

in partial payment of a loan to him from said 
Peoples Finance and Thrift Company, did, at Fort 
Leavenworth, Kansas, on or about May 10, 1932, 
wrongfully fail to maintain on deposit in The· 
Army National Bank of Fort Leavenworth, Kansas, 
funds adequate to honor said check when the 
same was duly presented for payment thereat in 
the ordinary course of business. 

Specification 3: In that Captain Wallace F. Safford, 
Cavalry (DOL), having at Fort Leavenworth, 
Kansas, on or about May 2, 1932, made and uttered. 
to one Willirun J. Kennedy of New York City, a 
certain check in words and figures as follows: 

The Army National Bank 
of Fort Leavenworth, Kansas No.331 

83-831 
Ft.Leavenworth,Kans.,May 2,1932 

Pay to the order of 'mn. J. Kennedy $154. M/100 
One hundred fifty-four & 68/100 dollars 
This check is payable in Eastern exchange 

if desired. 
w. F. Safford 

in partial payment of a loan to him from the said 
William J. Kennedy, did• at Fort Leavenworth, 
Kansas, on or about May 11, 1932, wrongfully fail 
to maintain on deposit in The Army :National Bank 
of Fort Leavenworth, Kansas, funds adequate to 
honor said check when the same was duly presented 
for paymen~ thereat in the ordinary course of 
business. 

Accused pleaded not guilty to all the charges and specifications. 
Ee was found guilty of Charge I and of Specifications 3, 4 and 5 
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thereunder; guilty ot Specitication 1 except the words and 
tigures, •$20 each week tor 50 weeks", substituting theretor 
the words and tigures "$83.33 per month for 12 months", ot the 
excepted words and tigures, not guilty, and ot the substituted. 
words and tigures, guilty; guilty of Specification 2 except 
the words and figures, "wrongfully and dishonorably pretend to 
Major Frank .A.. Heywood, Q..M.C., that he, the said Captain Sattord 
was attempting to refund his entire outstanding obligations by 
the execution of a promissory note in the sum ot $1008.00 and 
did•, except the words, •such note" (6th line), and except the 
words, "Major Heywood and• (8th line), and substituting therefor 
the tollowing words and figures, after the word •trom• (6th line) 
the words and figures, •a promissory note in the sum of $1008.00•, 
and after the word •endorse• (8th line) the words, "with Major 
Heywood", ot the excepted words and tigures, not guilty, and or 
the substituted words and tigures, guilty; guilty of Specification 
6 except the words "wrongfully and dishonorably induce•, substi-
1.uting therefor the word •request•, ot the excepted words, not 
guilt7, and of the substituted word, guilty; not guilty ot 
Specification 1, Charge II, but guilty or Charge II and Specifi
cations 2 and 3 thereunder. No evidence or previous convictions 
was introduced. He was sentenced to be dismised the service. By 
direction of the court, the tindings and the sentence were not 
announced. 

l!'ive ot the eight men:bers ot the court-martial submitted 
reccmmendations for clemency premised upon the accused's past good 
record and his efforts to clear his indebtedness. One member · 
recommended a reduction on the promotion list ot not to exceed 
three hundred tiles conditional on the paying ot his debts and 
the contracting ot no new debts, two recommended a reduction of 
five hundred tiles with the requirement that he liquidate his 
debts at the rate ot 0135 per month supervised by his unit com
manders and that no new debts be contracted, and two recommended 
that-execution ot the sentence be suspended tor five years con
ditional on the payment ot his debts under supervision of his 
unit comm.e.ndera, and that at the end ot tive years, if he be tree 
of debt, the sentence be commuted to a reduction of two hundred 
and fitty files (Ex. 43, pp. 7,8,9). The accused submitted a 
request tor clemency, stating in substance, after a review ot his 
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financial affairs, that the court-martial resulted from one 
basic condition, his indebtedness, which indebtedness arose 
mainly as a result of expenses incurred incident to his child's 
illness, combined with' three changes of station within two 
years; that no perso~ had suffered a monetary loss on account 
of his debts until his financie.1 condition came to official 
notice; that he has appreciably reduced his debts and intends to 
pay all of them; that there was no intent to defraud and he had 
supplied the inspector with full details regarding his indebtedness. 
He also invited attention to his past good record extending over 
fifteen years of commissioned service (Ex. 43, pp. 1-6). 

The reviewing authority disapproved the findings of guilty 
of Specifications 5 and 6, Charge I, approv~d the sentence, and 
forwarded the record of trial for action under the 48th Article 
of War. 

3. Such evidence as relates only to Specifications 5 and 6, 
Charge I, as to which the findings of guilty were disapproved by 
the reviewing authority, and to Specification 1, Charge II, as to 
which the court made a finding of not guilty, will not be considered 
in this review. 

4. The offenses alleged in Charge I and the four ran.aining 
specifications thereunder are connected with the execution by 
accused of four promissory notes for approximately $1000 each, 
d~ted October 20, November 25, December 3, 1931, and January 19, 1932, 
the major part of the moneys from each note being used to retire a 
prior existing loan with the company negotiating the instrument; and 
Charge II and the two specifications thereunder are based upon the 
uttering of checks by the accused on April 30 and May 2, 1932, in part 
payment of loans. On October 20, 1931, accused's indebtedness was 
$6158.38,· consisting of $5460.90 in promissory notes or instruments of 
like nature, and $697.40 in miscellaneous accounts (Ex. 40). The 
total indebtedness increased through November and December, 1931, and 
January, 1932 (Ex. 40), until on Mly 30, 1932, according to accused's 
sworn statement, the total was $7437.67 (Ex. 25, P• 2). Re~uired 
monthly payments on loans varied from a minimum of $467.33 in 
November, 1931, to a :ma.ximum of $571.33 in May, 1932 (Ex. 41). His 
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total pay in October, 1931, was $276 per month, goverlllllent quarters 
being furnished, and continued at this rate until July l, 1932, 
when, after all deductions, including premiums on goverIDI1ent insurance, 
it was reduced to $230.54.. This amount continued unchanged until 
the date or trial in December, 1g32 (R. 135) •. The accused had no 
income in addition to his salary except an indefinite amount derived 
from training and selling horses, teaching riding, and teaching e.Dd 
translating French and Spanish (Ex. 25, p. 2). 

5. The evidence pertaining to the specifications of Charge I 
will be set forth separately as to each specification. 

Specification 11 Charge I. 

Captain Henry L. P. King, Signal Corps, Fort Leavenworth, Kansas, 
testified that on or about October 15, 1931, accused requested him 
to sign a note for $1000, with Captai~ Rush, Major J.J.B. Williams 
and Mrs. Safford as cosigners, accused stating that it had been 
necessary in 1928 to borrow $2500 due to the illness of his son, and 
it was now necessary to ref'Und $1000, the former cosigners being 
anxious to get off the notes. Other financial obligations, as current 
bills,were not mentioned, but accused stated in substance, as witness 
understood it, •that the thousand dollars would cover the indebtedness 
to banks that he owed at that·time"• He also stated that he was well 
able to meet the monthly payments, which would be $83 per month, and 
the obligation would be cleared within a year (R. 18). Witness signed 
the note (Ex. 23), which was to the Morris Plan Company of Kansas City, 
Missouri. Re heard nothing fUrther about the note until .A,pril 19, 1932, 
when the bank notified him that accused was delinquent on the March and 
.AJ;>ril payments and called upon him to meet the unpaid installments of 
$84.50 and $83. Re telephoned accused, who said he had met the payments 
(R. 10), which witness verified. At this time accused assured witness 
that he could meet future payments. On June 6th, Major Lindner, the 
special inspector, called his attention to the fact that accused was 
in financial difficulties and on J'Une 16th, accompanied by Captain 
Rush, he went to the bank and learned that $502.06 was still due on 
the note, and that the May and J'Une payments were in arrears. Witness 
paid the bank $165.25, which equaled one-third of the obligation (R. 20), 
and has not been reimbursed. On cross-examination, he stated that as 

-e-



(191) 

he remembered it he "asked the accused 1:t' he owed any other money 
to banks, if he had borrowed any other money• and he replied 1n 
the negatiTe", and that accused made a direct statement that the 
$1000 'WOuld clear him (B. 21). 

Major J. J. Bethurum Williams, Field Artillery, Fort LeaTenworth, 
Kansas, testified that during October, 1931, accused approached him 

· and asked him to sign a note :ror $1000 to replace Major Briscoe who 
was on a note or accused's and did not want to sign a renewal. He 
refused (R. 23). Accused again approached him and "seemed to be in 
such distress• that witness agreed to sign the note it it was signed 
by two other acceptable indorsers. Later he signed the note after 
it was indoraed · by Captain King and Captain Rush. Accused made no 
positive statement as to the extent or his indebtedness other than 
this $1000 (R. 24,26), but assured him he would !absolutely• take 
care ot the payments ·or about $83 per !llOnth (R. 27). Wi tneas he.a paid 
$1M.25, his part ot the note, to the Morris Plan Bank and has not 
been reimburaed (R. 25), but he did receiTe a letter trom accuaed 
saying that he regretted very much that witness had had to pay part 
ot the note and that he would eventually repay him (R. 33). 

Captain Clinton Ruah, Infantry, Fort Benjamin Harriaon, Indiana, 
testified b7 deposition (Ex. 1) that accused requested him to become 
a cosigner on a note tor $].000, stating that he desired all hi• out
standing accounts in one institution. On October 20, lg3l, he, 
together with Major Williams end Captain King, signed the note, whieh 
was payable to the Morris Plan Company ot Kansas Cit7, Miseouri. Ac
cused agreed to repay the loan at the rate ot $83 per month. Aocuaed 
later defaulted and witness, on JUlle 11, 1932, paid his share ot the 
loan, $165.25, to the Morris Plan Bank. 

Mr. Clarence E. Barnickel, attorney tor the Morris Plan CompanJ', 
Kansas City, M1aaour1, testified by deposition (Ex. 2) that accuae4 
applied for and receiTed a $1000 loan trom the Morris Plan Campany 
on October 20, 1931, calling tor repayment fift7-two weeks la1er at 
the rate of $83 monthly, with Henry L. P. King, Clinton RUsh, and 
J. J. Williams as cosigners. -The accused made six payments and 
defaulted in the payment due May 10, 1932, leavi11g $502 unp.aid, which 
was paid by the three cosigners in June, 1932, at $1&6.2~ each. Part 
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ot the $1000 was used to take up $668, the balance due the Morril 
Plan Company on a prior note. In accused's application tor the 
loan, he listed on the company• s tom, under heading "Applicant 
List All Debts": "Army National Bank, $75.00, Dnery Bird Thayer, 
$85.00, Harzteld's, $89.00, Miscellaneous, small accts., $60.00"; 
and signed his name below the following certificates "I certity 
that all the statements made in this loan application are true and 
complete and are made for the purpose ot obtaining credit• (Ex. 2). 
The note itself was introduced in evidence and a true copy sub
stituted (Ex. 23; R. 22). 

The accused took the stand in his own behalf' and denied generally 
that any comaker of' his notes raised the question as to his total 
indebtedness (R. 104) and stated that he felt no obligation to dis
close his financial situation "without their asking• because he telt 
that he could handle the matter satisfactorily as he had in the 
past (R. 109•110,143-146). His e:;q,lanation to those whom he asked 
to cosign and indorse notes was that he had been in debt a long time, 
Which "indebtedness was augmented largel,- by the long and severe 
illness of my son, and also by three changes of' station in two years 
time to points that vary widely in climate and environment• (R. 109). 
He did not make an,- statement to Captain Rush about desiriDg the 
loan so that he would have all of' his indebtedness in one institution 
(R. lll}. The debts totaling $309 listed on his application for the 
loan represented the amounts he intended to pay with that note in 
addition to refunding the prior note (R. 120,121). At this time, 
October 20, 1932, his approximate indebtedness was $6000 on notes and 
$1000 on merchandise accounts (R. 117-121) • .Arter.his default, he 
wrote a letter to Captain King, Ylhich was introduced in evidence 
(Ex. 30; R. 148), acknowledging the debt as a personal debt due to 
him and stating the letter would serve as a lien on his estate it he 
died before payment was complete, there being sufficient insurance to 
cover all obligations. He wrote similar letters to each cosigner or 
indorser (R. 136-137). 

Specification 2, Charge I. 

Captain James Taylor, Infantry, Fort Leavenworth, Kansas, testified 
that in November or December, 1931, accused asked him to indorse a 
note tor about $1000, saying he had some difficulties in the summer 
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and desired to pool his debts. The question of security was raised 
and accused offered to deposit with the note a $7000 insurance 
policy in addition to the signatures of Major Heywood, ?..!rs. Safford 
and himself. Witness asked if he had any obligations other than 
this note and accused answered "No", the object of the note being to 
pool these obligations. Witness signed the note and no demand has 
been made upon him for payment (R. 35,36). He did not remember 
the amount of the monthly payments or the name of the finance company 
but he received a notice from them. (R. 37,38). 

Major Frank A. Heywood, Q,uartermaster Corps, Fort Leavenworth, 
Kansas, testified that about November 25, 1931, accused requested 
his indorsElllent on a $1000 note to the Federal Finance Corporation of 
Washington, D. c. Accused voluntarily stated that he was indebted to 
a number of people for expenses incurred in medical treatment for his 
son and that he deisred to f'und all of his indebtedness in a commercial 
firm and repay them (tl. 39,40). Accused made no statement that he 
had other debts but witness understood that the thousand dollars would 
cover all his debts (R. 40,42,43). He has not been called on to pay 
any part of the note (R. 42). 

Major William. H. Garrison, United States~. Retired, Vice-
President, Federal Services Finance Corporation, Washington, D. c., 
testified by deposition (Ei:. 3; R. 13,43) that his corporation loaned 
accused $1008 on November 25, 1931, to be repaid at a rate of $56 
per month. The note was signed by accused and his wife and indorsed 
by Captains James Taylor and Frank. J.. Heywood. A photostat copy ot 
the note is attached to Exhibit 3. An insurance policy on accused's 
life was assigned as additional security. Of the proceeds ot the 
note $560 was used to retire a balance on a prior note. After making 
five payments accused defaulted in June, 1932, leaving a balance ot 
$728, which is still unpaid. 

Accused testified that he remembered the conversation with Captain 
Taylor quite well and denied that the question ot the total amount of 
hia debts was ever .raised, only his ability to meet the monthl7 pay-
ments (R. 112). 

-u-
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Specification 3, Charger. 

Captain Jam.ea J. Coghlan, 57th Infantry (PS), Fort William 
McKinley, P.I., testified by deposition (Ex. 4; R. 13,43) that on 
December 3, 1931, he signed as comaker a $1000 note executed by 
accused, payable to the Morris Plan Bank, Washington, D. c. Captain 
William Sackville also signed as comaker. Accused assured him he 
was tully able to take care of the payments and he need not worry 
about nonpayment. Witness knew of no other indebtedness or accused, 
who withheld the information that he was much in debt. Accused 
defaulted on the May, 1932, payment, leaving an unpaid balance of 
$644. Witness and Captain sack.ville have paid the bank $420, each 
paying half, and are continuing the monthly payments of $84, the 
last payment being due on December 9, 1932. 

Captain William sackville, Coast Artillery Corps, Rio de Janeiro, 
Brazil, testified by deposition (Ex. 5; R. 13,43) tha~ he signed the 
note as comaker w1 th Captain Coghlan, under the same circumstances 
and representations, with no knowledge of other financial obligations 
of accused. Witness has paid part of the loan. 

Mr. Willard G. Barker, Vice-President and Cashier, Morris Plan 
Bank or Washington, D. c., testified by deposition (Ex. 6; R. 14,44) 
that accused executed a $1000 note to the bank, dated December 3, 
1931, Captains Coghlan and SB.ckville beil!S joint and several ll18kers, 
to be repaid at the rate of $84 monthly. Accused ma.de four payments 
and defaulted, leaving an unpaid balance o:f' $66,, which Captains 
Coghlan and Sackville are paying. Of the proceeds of the loan, $580 
was used to retire a prior loan. Accused listed on his application 
for loan as a "full list• or his debts: Morris Plan Bank, Washington, 
D. c., $580, Harzfeld's, Kansas City, Missouri, $1381 :irm.ery Bird 
Thayer, Kansas City, Missouri, $100, Lewis Investment Company, Kansas 
City, Missouri, $275, Miscellaneous accounts, Leavenworth• Kansas City, 
$175. . 

Accused testified that the list just above, which totals 11268, 
represented accounts which he intended to pay w1 th the loan. At 
that time his total indebtedness in notes was approximately $6279, 
with an additional sum due on merchandise accounts (R. 124). 
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3pecification 41 Charge I. 

Captain John T. Bissell, Field Artillery, Fort Leavenworth, 
Kansas, testified that accused asked him to sign a note tor $800 
on the Peoples Finance and Thrift Company or San Diego, Cali1'orn1a, 
explaining that his son's illness several years betore had put him 
around $2000 in debt, l'lhich he had reduced to some $800 (R. 44-46). 
~ccused stated that this note would clean up all of his indebtedness 
and that he owed no more money than what witness was signing tor 
(R. 47 1 50). Witness asked it this was the total amount or his 
indebtedness and accused said "Yes" (R. 51). He indorsed the note 
and has paid $338.60, his share ot the balance in default (R. 45), 
and has not been reimbursed (R. 46). 

Major Charles H. Cunningh8l!11 Corps ot Engineers, Fort Leavenworth, 
Kansas, testified that at accused's request he signed the note tor 
$800, described by Captain Bissell. Accused stated that he bad had 
a long struggle with debt but was coming out satisfactorily, and that 
this note would tund all his indebtedness (R. 52). Witness paid the 
collijlany $340.eo on October 29, 1932, and has not been reimbursed (R. 53). 
H• ~s present at a meeting ot cosigners at which Captain Safford 
ottered a plan under which he agreed to pay $135 a month toward 
liquidation of his debts. 'l'he plan was not accepted because the 
interest charges amounted to $75 per month, and the rEl!laining $60 was 
not oon1id1red a practical otter tor paying hi• debts (R. 57). 

Mr,:. w. Hayes, Secretary and Treasurer, 'l'he Peoples Finance 
and 'l'hritt OOlll~o.ny ot StJ.n Dieso, California, testified by deposition 
(i:x:, 71 R, 14,09) that on February 12, 1932, his company renewed a 
noto or accused tor $800, with Major Cunningham and Captain Bissell 
H coma.kora, pa11.bl1 $80 monthlJJ $480 n, retained by th• oollU)azcyo aa 
tht UQ&id bo.l111.nc1 on a prior loan, A.tter dete.ul ting on the March 
and AI!ril paymonto, accu1ed ~d• one payment ot $80 on May~. 1932. 
Ril chook for $100, roctiTed tti.y 4, lQ32, to cover the above detaulta, 
1m1 roturnod unpaid by the bank marked "Inautticient tunds"• Major 
Owm1~ and Captain Bh11ll have paid up tht note. A true :photo-
1t&tio oopy ot tho not, 11 attached to Exhibit 7. 

Aaou1@d te1t1r11d .ho did not 1tat1 to tlljor Cunningham that he 
n1 tund1~ All or hi1 ind1btocmoa1 or how much he owed, end that 
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Captain Bissell did not ask how much money he owed, and was only 
concerned about the death insurance clause of the note and his 
ability to meet the installments (R. 114). 

Specifications 2 and 3, Charge II. 

F.a.ch of these specifications involves the making and uttering 
of a check by the accused on the Army National Bank at Fort Leaven
worth, Kansas, and wrongfully failing to maintain on deposit funds 
adequate to honor the checks when presented for payment. 

As to Specification 2, Mr. J. w. Hayes, secretary and treasirer 
of the Peoples Finance and Thrift Company, San Diego, California, 
identified a photostatic copy of a check for $160, dated April 30, 
1932, signed w. F. Safford, and payable to his company. The check 
was to take up two checks of $80 each, previously given by accused 
as monthly payments on a loan w1 th the company, which had been 
credited to his account but returned by the bank unpaid. The check 
for $160 was received by the company, was also returned unpaid by 
the bank, and has not been honored subsequently. A photostatic 
copy of the check is attached to the deposition of this witness and 
was read in evidence with the deposition (Ex.?; R. 58-59). 

Mr. Carl P. Fletcher, bopkkeeper, Army National Bank, Fort 
Leavenworth, Kansas, testified that he recognized the photostatic copy 
of a check dated April 30, 1932, for $160, drawn by W. F. Safford, 
payable to the Peoples Finance e.nd Thrift Company, attached to Exhibit 
7. on May 10, 1932, when the check was presented, there were insuf
ficient funds on deposit to pay it and he inscribed on the check 
•rnsrtt to so signify. The check was returned (R. 85,86). 

Mr. George W. Parker, re.shier, Army National Bank, Fort Leaven
worth, Kansas, testified that accused's bank balance on April 30, 
1932, was $112.68; on May 2, 1932, $8?4.35; on ~Y 4th, $64.53; and 
on May 10th, $?6.38, which amount was not exceeded from May 4th to 
11th, on which latter date the account was overdrawn $3.62 {R. 90,91). 

As to Specification 3, Mr. William J. Kennedy, 39-41 Park Row, 
New York, N.Y., testified by deposition (Ex. 22; R. 15,97) and 
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identified a photostatic copy of a check attached to his deposition 
as a true copy ot a check for $154.66, dated May 2, 1932, 'payable 
to him, and signed w. F. Bafford, which he received in paj'tllent of 
two protested checks, each for $75, issued by accused to him and 
postdated to cover money loaned. The check was not honored by 
the.bank (Ex. 22). Mr. Parker recognized the copy of the check 
for $154.66 and stated that he had protested it on May 11, 1932, 
because of insufficient funds (R. 91), accused's account on that 
date being overdrawn $3.62.(R. 92). 

Accused testified that both of the above checks were issued in 
good faith on the strength of a telegram dated April 29, 1932, from 
his wife who was in New York endeavoring to negotiate financial 
relief from her people and his. The telegram contained the words 
"Visit successful", indicating to accused that she had succeeded and 
that he would have sufficient f'Unds in the bank to cover the checks 
when presented. After her return, he found that the telegram was 
misleading but it was then too late to stop the checks (R. 106-107; 
Ex. 38), and both were returned unpaid (R. 128). 

6. In addition to the testimony sum:na.rized above as to each 
specification, the accused testified that in general the conversation 
he had with officers regarding the indorsement of notes was that he 
was in debt and the question of general indebtedness was never 
raised (R. 104). The indorsers never raised the question of the 
existence of other notes (R. 143). During the investigation at 
Camp Woodruff, Missouri, by Major Lindner, the special inspector, 
about June 6, 1932, and at the first comakers' meeting, only one 
officer claimed to have been told that the note indorsed was the 
total amount of accused's debts (R. 136). About Ma.y, 1930, he 
appealed to his father to refinance him but he was unable to do so 
on account of business conditions. Accused offered a contractual 
agreement to his creditors by memorandum ot June 14, 1932, signed 
by his wife and himself, providing for a trustee to administer his 
indebtedness until liquidated, allotting $135 per month of' ~is pay 
and changing the beneficiary or two life insurance policies totaling 
$8000 to his estate in order to protect the comakers in case ot his 
death (R. 104,105; Ex. 37). The offer was refused, the comakers 
demanding cash {R. 115). Letters were written to the comakers and 
indorsers about J'Uly, 19~2, acknowledging his debt, promising to 
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repay, and stating the letter would constitute a lien on his estate 
in case of death (R. 116,148; Ex. 39). From June 3 to December 16, 
1932, he paid $1321.70 on his indebtedness (R. 108), including 
interest, a net reduction of $1083.79 (R. 131). These payments 
were voluntary and continued after he knew that charges were being 
prepared (R. 137). His family has. lived on an average ot $90 per 
month during the last six months (R. 135). No advantage has been 
taken ot the bankruptcy law, his intention being to pay in full 
and, it atf'orded the opportunity, the obligations can be paid ott 
in four years (R. 136-138). Accused freely and voluntarily presented 
all of his affairs to the special inspector and investigating officer, 
and assisted in the preparation ot the report (R. 109.). 

Mr. Fred H. Safford, West Roxbury, Massachusetts, accused's 
father, testified by deposition that during the last two years 
accused appealed to him several times for financial assistance but 
due to the depression he could not help him. He did ofter his 
garage business tor sale in May, 1930, and in 19311 intending to 
liquidate accused's debts Ellld then live with him, but he could not 
find a buyer (Ex. 27). 

Lieutenant Colonel J.M. Wainwright (R. 63), Major Harold 
Thompson (R. 65), Lieutenant Colonel Horace F. Spurgin (R. 98), 
Lieutenant Colonel Homer M. Groninger (R. 99), and M!jor N. 'BUtler 
Briscoe (R. 102) were called as character witnesses tor the accused, 
and testified that the general reputation of accused for truth and 
Teracity was good or excellent. 

The depositions of Major Cuthbert P. Stearns (Ex. 28), Lieutenant 
Colonel Martin c. Wise (Ex. 29), Colonel Julien E. Gaujot (Ex. 30), 
Aiajor Louis P. Ford (Ex. 31), Lieutenant Colonel William E. Morrison 
(Ex. 32), Colonel Alvord V. P. Anderson (Ex. 33), Major Roy E. Blount 
(Ex. 34), Major Paul v. Kane (Ex. 35), and Major John c. F. Tillson, jr. 
(Ex. 36) were introduced (R. 100). These witnesses stated accused's 
manner of per:f'onn.ing duty as superior, excellent, satisfactory, unknown; 
his reputation as to truth and Teracity as excellent, the highest, 
enviable, superior, good. 
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7. As to Specifications 1, 2, 3, and 4 of Charge I, there is 
adequate competent evidence in the record to support the findings 
of guilty thereunder. These findings in substance may be briefly 
stated as follows: 

Specification 1. That accused wrongfully induced the officers 
named to sign his promissory note for $1000 as comakers upon his 
representation that he would pay the obligation each month as it 
became due, when he knew at the time of this representation that he 
had no reasonable prospect of making such payments, and further that 
he defaulted in payment on and after May 10, 1932, thereby causing 
his comakers to become liable for the payment of the balance of the 
note. 

Specification 2. Tb.at accused wrongfUJ.ly and dishonorably 
pretended to Captain Taylor that the proceeds of the promissory note 
for $1008, payable in eighteen monthly installments, would cover all 
of his other indebtedness and by means of such wrongful and dishonorable 
pretenses induced Captain Taylor to indorse the note with ~jor 
Heywood, when accused then well knew that suoh pretenses were false, 
and further that he defaulted in payment on and after June l, 1932, 
thereby causing his indorsers to become liable for the payment of 
the balance of the note. 

·Speci1'ication 3. Tb.at accused wrong:rully induced the otticers 
named to sign as comakers his promissory note for $1000 upon his 
representation that he would pay the obligation each month as it 
became due, when he knew at the time of this representation that he 
~a .then substantially insolvent and had no reasonable prospect of 
meeting all of the obligations when due, and further that he de
faulted in payment on and after May 9, 1932, thereby causing his 
comakers to become liable for the payment of the balance of the note. 

Specification 4. Tb.at accused wrongfully and dishonorably 
pretended in substance to the officers nruned that the proceeds of 
a note for $800 would cover the total amount of his other indebtedness 
and by means of such wrongful and dishonorable pretenses induced the 
officers to sign the note as comakers, when accused then well knew 
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that such pretenses were false, and further that he defaulted in 
his payments on the note on and after March 6, 1932, thereby 
causing his comakers to become liable for the payment of the 
balance of the note. 

In the nature of the conduct described the allegations of 
Specification 1 are similar to those of Specification 3, and the 
allegations of Specification 2 are similar to those of Specification 4. 

e. In Specifications 1 and 3, the wrongful conduct alleged 
is that accused induced the officers to sign his note as comakers 
upon his assurance that he would pay the obligations as they became 
due, when he knew at the time that he had no reasonable prospect 
of ma.king such payments and that he was then "substantially insolvent". 

'nl.e evidence shows that during the time that payments would 
become due and payable upon these notes the total pay of the accused 
was $276 per month, government quarters being furnished, until J'uly 
1, 1932, when, atter all deductions, including premiums on government 
insurance, it was reduced to t230.M and continued at that amount 
until the date of trial in December, 1932. It is also shown that 
his indebtedness on October 20, 1931, was $6158.38, of which $5460.90 
was in promissory notes and $697.40 in miscellaneous accounts, and 
that this indebtedness increased through the following months until, 
according to accused's sworn statement, it reached the sum of $7437.67 
on May 30, 1932. To meet this increasing indebtedness on loans alone 
accused had obligated himself to make monthly payments ranging tram 
a minimum of $457.33 in November, 1931, to a maximum ot $571.33 in 
May, 1932. He had no resources and no income in addition to his JJ:rrry 
pay except an indefinite amount derived from training and selling 
horses, teaching riding, and teaching and translating French and 
Spanish. In 1930 he had requested financial aid from his father 
who, because of business conditions, was not able to assist him. 
Accused's obligations and his income from which they would have to 
be paid were well known to him at the time he induced the officers 
to sign his notes as comakers, but they were not disclosed. The 
foregoing facts, and in particular the fact that he was obligated 
each month to pay out more than twice his salary, indicate that he 

. was then •substantially insolvent• and that there was no prospect 
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that he would be able to meet the obligations as they became due. 
It must necessarily have been obvious to the accused that, had he 
made :tu.ll disclosure of his financial affairs to the several 
officers whom he involved, none of them would, by signing as co
maker without consideration, have undertaken a liability which 
promised inevitably to result in a demand upon him for payment. 
The signatures of the comakers were thus obtained by the concealment 
of facts which should have been disclosed. Under such circumstances 
the conclusion is unavoidable that the concealment of these tacts 
was wrongful and fraudulent, and that it could not have been either 
accidental or innocent. 

9. In Specifications 2 and 4, the wrongful and dishonorable 
conduct alleged is, ;n substance, the representation to each of the 
officers whom accused induced to sign his notes as accommodation 
indorsers that the proceeds of the note signed would cover all his 
other indebtedness, when he well knew that such representations 
were false. The falsity of such representation is conclusively 
shown by the reci ta1 in paragraph a, supra, of the evidence as to 
accused's total indebtedness over the period during which these 
notes were executed. The representations alleged in these two 
specifications relate tg existing facts which were well known to 
the accused, and the possibility that he acted innocently or through 
mistake is wholly excluded. 

10. The only question presented in the findings of guilty under 
Specifications 1, 2, 3, and 4 of Charge I, is whether or not such 
conduct may properly be considered as "conduct unbecoming an officer 
and a gentlemanw, in violation of the 95th Article of War. In a 
prior case, the Board of ReView has held that 

w• *•When an officer with fraudulent intention 
makes a representation that a certain act will be done 
when at the time he knows the representation to be false, 
he is obviously guilty of conduct unbeco!ll.ing an officer 
and a gentleman, in violation of A.W. 95, although to 
constitute criminal fraud in civil practice the false 
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representation involved must refer to a past or 
existing fact, not to a tuture event." 
CM 156589, Miller, 1923; Dig. Ops. JAG 1912-30, 
1497 ( 2) • 

The representations alleged in Specifications 1 and 3 to have 
been ma.de by the accused refer to certain acts to be done by him 
in the future, when at the time he made the representations he 
could not help knowing that his affairs were in such shape that 
his promises would be impossible of fulfillment, and that these 
representations were necessarily false. The representations 
alleged in Specifications 2 and 4 to have been made by him refer 
to existing tacts and it cannot be questioned but that he knew at 
the time that he made them that these representations were false. 

· It is of no avail for him to say that he meant to pay and thought 
that he could, for the facts known to him made clear that the 
default which did occur was bound to occur. An officer or the A:mry 
is expected to be that type of a gentleman who is "a man of honor; 
that is to say, a man of high sense of justice, of an elevated 
standard of morals and manners and of a corresponding general 
deportment"• Winthrop's Military Law and Precedents, Reprint 1920, 
P• 711. His offenses are similar to the dishonorable neglect to 
discharge pecuniary obligations, and to acts of fraud or gross 
falsity, or cheats, which are listed by Winthrop as violations or 
this Article. The conduct of the accused was morally unbefitting 
and unworthy of an officer and a gentleman, as defined by Colonel 
Winthrop, and, in the opinion of the Board of Review, was conduct 
unbecoming an officer and a gentleman in violation of the 95th 
Article of War. 

11. In Specifications 2 and 3, Charge II, under Article of War 
96, it is alleged that the accused, having ma.de and uttered two 
checks on The Army National Bank of Fort Leavenworth, Kansas, did 
wrongfully fail to maintain on deposit adequate funds to honor them 
when duly presented for payment. 

No act of wrongfulness is charged other than that the accused 
failed to maintain on deposit sufficient funds to meet the checks. 

-20-
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Nothing ot value is alleged to have been obtained by him in 
exchange tor either ot the checks in question. Neither is any 
tact alleged or established at the trial •hich indicates a 
fraudulent or dishonorable intent on the pt\rt ot the accused with 
respect to either ot them. 

It is a well established rule that a specification must be so 
drawn as to exclude the possibility of innocence it the tacts 
charged be admitted to be true. In accordance with the precedents 
of this office, the Board ot Review is of opinion that under this 
rule, neither ot the two specifications is sufficient to charge an 
offense either under the 95th or 96th Article of War. CM 130989, 
Kiley, and cases cited; 158679, Berry; 195772, Wipprecht. 

12. At the time ot trial accused was thirty-seven years of 
age. The statement of his service as contained in the Official Arncy 
Register is as follows: 

"Cadet M.A. 1 July 14; 2 lt. of Cav. 30 Aug. 17; 
1 lt. (temp.) 30 Aug. 17; 1 lt. 12 Oct. 17; capt. 
(temp.) 24 June 18 to 16 Mar. 20; capt. 17 Sept. 20; 
l lt. (Nov. 18,22); capt. 5 Nov. 26." 

13. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were cor:imitted during 
the trial. For the reasons .above stated, the Board of Review is of 
opinion that the record of trial is not legally sutficient to support 
the findings of guilty of Charge II and Specifications 2 and 3 there
under, but is legally sufficient to support the findings of guilty of 
Charge I and Specifications 1, 2, 3, and 4 there\l?lder, and legally 
sufficient to support the sentence, and warrants collfinnation thereof. 
A sentence or dismissal is mandatory on conviction ot violation ot 
the 95th Article of War. ., 

To The Judge Advocate General. 
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WAR DEP.ARIME:NT 
In the Office of The. Judge Advocate General 

Washington, D.O. 

CM 199969 

UNITED STATES ) EIGHTH CORPS AREA. 
) 
) 
) 

Trial by G.C.M., convened at 
Fort Sill, Oklahoma, January 

Private HENRY o. BARRIS ) 9, 1933. Dishonorable dis
(6227293); Company B, 
38th InfantrJ"• 

) 
) 

charge (suspended) and con• 
finement tor one (l) month. 

) J'ort Sill, Oklahoma. 

OPINION of the BOARD OF REVIEW 
McNEIL,. McDONALD and WILLIAMS, Judge Advocates 
ORIGINAL EXAMINATION by- WALSH, Judge Advocate. 

1. The record of trial in the case or the aoldier named above, 
haV1I18 been examined in the Office ot The Judge Advocate General 
and there found legally insutticient to support the sentence in ~rt, 
has been ezamined by the Board ot Review and the Board aubmita this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Vidlation of the 96th Article of War. 

Specification: In that Private Henry o. Harris, 
Company B, Thirty Eighth Infantry, did, at or 
near Fort Sill, Oklahoma, on or about November 
26, 1932, neglect to take proper prophylaxis 
treatment after illicit sexual intercourse and 
did thereby develop a venereal disease, to wit; 
Gonorrhea, new, acute. 

He pleaded not guilty to, and 1raa found.guilty of, the Charge and 
Specification. Evidence or rive convictions by court-martial prior 
to the present trial was introduced. He was sentenced· to dishonore.ble 
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discharge, forfeiture of all pay and allowances due or to become 
due, and confinement at hard labor for one month. 'lll.e reviewing 
authority approved the sentence, directed its execution, but 
suspended the dishonorable discharge, and designated Fort Sill, 
Oklahoma, as the place of confinement. The sentence was published 
in General Court-Martial Order No. 15, Headquarters Eighth Corps 
Area, January 21, 1933. 

3. The evidence shows that the accused, a married man, 
through illicit intercourse contracted a venereal disease and 
failed to comply with the provisions of paragraph 4, Anny Regulations 
40-235, December 30, 1924, which direct that after such illicit 
intercourse the soldier Will at once report to the nearest prophy
lactic station for prescribed treatment. The accused did not 
testify or introduce any evidence in his own behalf. 

4. The only question presented by the record requiring con
sideration is whether or not the sentence, as approved, is in excess 
of the maxi.mum li.mi t of punishment fixed by paragraph 104 c, Manual 
for Courts-fu'.3.rtial, 1928, for the offense of which accused-stands 
convicted. This question was not raised by accused at the trial 
but is nevertheless considered by the Board of Review. 

5. The offense of whicn the accused stands convicted is a 
violation of a standing order, an offense not listed in. the limits 
of punishment contained in the Manual for Courts-Martial. However, 
the first sentence of paragraph 104 ~ reads: 

"The punishment stated opposite each offense 
listed in the table below is hereby prescribed as 
the lllB.ZitlUI!l limit of punishment for that offense, 
for any included offense if not so listed, and for 
any offense closely related to either, if not so 
listed." (Underscoring supplied.) 

For the offense of failing to obey the lawful order of a superior 
officer, the maximum limit of punishment is fixed at confinement at 
hard labor for six months and forfeiture of two-thirds pay for six 
months. Without deciding what ia the maximum limit for the offense 
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of failing to obey a standing order, the Board of Review holds 
that the latter offense is closely related to, although lesser 
than, the offense of failing to obey the-lawful order of a 
superior officer, and applying_the rule of related offenses, the 
punishment for failing to obey a standing order cannot exceed 
that stated. Therefore, dishonorable disc.i.iarge may not be legally 

.adj~dged on ~onviction of disobedience of a standing order. 

If, however, evidence be introduced of five or more previous 
convictions for an offense or offenses comnitted during accused's 
current enli~tment and within one year next preceding the com
mission of any offense charged (par.- 79 c, M.C.M., 1928), the 
court may, in_addition to the punishment-otherwise authorized, 
adjudge dishonorable discharge and forfeiture of all pay and 
allowances due or to,become due (Sec. B, par. 104 _£, M.C.M., 1928). 

The only evidence of the five previous convictions hereinbefore 
mentioned consisted of an ext~ct copy from the service record of 
Private Henry o. Harris, Company B, 38th Infantry, purporting to 
contain "previous convictions of the above named soldier during 
his current enlistment". The second and fifth entries on this 
document read as tollon: 

"#2. Summary C.M. #21, Hq., 1st Bn. 38th Infantry, 
The F.A. school, Fort Sill, Oklahoma, July 4, 1932, 
61st Article or War. · 
Specification: Fail to repair at fixed time to 
properly appointed place or assembly for guard duty. 
Sentence announced and adjudged: July 5, Hl_32. 
Sentence as approved: To forfeit $2.00 of his pay. 
A,Pproved: July_7, 1932.• 

"/15. Summary c.M. 1/33, Hq. 1st Bn. 38th Infantry, 
The F.A. school, Fort Sill, Oklahoma, December ij, 

1932, 61st Article of war. 
Specification: Did, 11'1.thout proper ~eave, absent 
himself from Ward /;3, Station Hos:i;ii tal, from November 
30, 1932, to ·about Dec. 4, 1932. 

) 
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sentence announced and adjudged: Decanber 7, 1932. 
Sentence as approved: To torteit $14.00 ot his pay. 
Approved: December 7, 1932.• 

The date of' commission 01' the of'f'ense mentioned in the second 
extract tram accused's service record is not specifically shown. 
However, inasmuch as the current enlistment of' accused began on 
December 5, 1931, with no prior enlistment (R. 10}, and the 
sentence was approved J'uly 7, 1932, it is apparent that the 
offense must have tallen within the current enlistment and the one 
year next preceding November 26, 1932, the date ofoommission of' 
the ottense 'trith-~hic~ he stood charged. 

The. f'itth extract trom the service record shows that the 
o:ttense there reterred to was oommitted on November 30, 1932, 
subsequent to' the o:rfense f'or which accused stood charged which 
occurred prior to November 26, 1932. It is therefore not a previous 
co;iiviction and evidence thereof was erroneously adm.itted. As but 
f'our preVious conVictions are legally established, the sentence 
cannot legally exceed the maximum. fixed by paragraph 104 c, Manual 
tor Courts-Martial, 1928, that is to say, the sentence could not 
include dishonorable discharge and f'orf'eiture of' ell pay and 
allowances due or to become due, and in view of' the. tact that 
the sentence adjudged included only one month confinement, the 
maximum legal sentence remaining is confinement at hard labor tor 
one month and the appropriate torf'eiture ot'two•thirds pay tor 
tha·t' period. · · · 

6. · The court was legally constituted. Except as above noted, 
no errors injuriously affecting. the substantial rights or accused· 
were comm!tted during the trial. For :the reasons stated, the Board 
ot ReView is or the opinion that the record is legally sufficient 
to support only so much of' the sentence, as approved by the re~eww 
ing authority, as involves confinement at hard labor tor one month 
and :f'orf'eiture of' two-thirds ot the soldier's pay tor one month. 

. (!!fU" . . /:/ i-ha.,~dge J,.d.v~cate. 

Pj~ , J)l<lge Advocate. __....."""""'------~.&~ 
C/uaL, C£. Jidc4,~ Judge Advocate. 

To The Judge Advocate General. 
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',Lu3. D·rf'-.RTi/3ET 
In t:i.e Office of The Judse ..:.dvoca te 8-eneral 

'Nashineton, D.C. 

C!,I' 1999?0 

UNITED S T .1. T E S ) THIRD DIVISION 
) 

v. ) Trial by G. C.1.1. , convened at 

General Prisoner WILL~t 
H. THOMPSON. 

) 
) 
) 

Fort George Wright, Washington, 
January 13, 1933. Dishonorable 
discharge and confinement for 

) one (1) year. Disciplinary 
) . Barracks. 

HOLDING by the BOARD OF REVIEW 
McNEIL, McDONALD and WILLill~, Judge Advocates 
ORIGINAL EXIJ,!IN..:..TION by W.,USH, Judge Advocate. 

1. The record of trial in.the case of the general prisoner 
named above hasebeen examined by the Board of ReView. 

2. The only question presented by the record is as to the 
legal sufficiency of the record.to support the findings of guilty 
of the Charge e.nd its Specification allegins that the accused 
deserted the service of the United states in violation of the 58th 
.cl.rticle of i1ar. 

In the specification the accused is charged as "General 
Prisoner Willirun H. Thompson" and he was identified in court as 
that person. The record of trial contains no proof, either direct 
or circumstantial, that the dishonorable discharge previously 
adjudged against' the accused had not in fact been executed prior 
to the alleged desertion• .A. general prisoner, in whose case the 
dishonorable discharge has been executed, is no longer in the 
service and-his status is such as to preclude.the commission of. 
the offense of desertion. Dig. Ops. JAG, 1912, p •. 400. The 
extract copy of the morning report establishing accused's escape 
from confinement, which escape is the basis for the charge of 
desertion, discloses that the entry made against the accused in 
the morning report charges escape but does not charge desertion. 
To warrant a finding of guilty upon trial of a general prisoner 
for desertion, it is incumbent upon t~e prosecution to establish, 

http:record.to
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as an element or proot, that the dishonorable discharge has not 
been executed. CM 199224, Ho:ppert. We ai·e or the opinion that 
th,is the prosecution has tailed to do. 

3. For the reasons hereinabove stated, the Board ot Review 
holds the record of trial legally insuf'ficient to support the 
findings and sentence. 

Judge Adwcate• 

• 

_j 
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WAR DXPARrMENT 
In the Office of The Judge Advocate General 

Washington, D.C. 

CM 20002~ 

UNITED STATES ) PANAMA. CANAL DEP.A.RTMENT 
) 

v. ) Trial by G.C.M., convened at 
) Corozal, Canal Zone, December 1, 

Captain HAMILTON JOHNSTON ) 2,5,e,7,e,9,14 and 15, 1932. 
{0-7391), 33d Infantry. ) Dismissal. 

OPINION of the BOARD OF REVIEW 
McNEn., McDONALD and HALL, Judge Advocates 

ORIG!Nil EXAMINATION by Vl.AIBH, J'Udge Advocate. 

l. The Board of :f\ev1ew has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to 
The JU.dge Advocate General. 

2. The accused was tried upon the following charges and speci
fications: 

CHARGE I: Violation of the 93d article of War. (Disapproved by 
reviewing authority.) 

Specification 1: (Embezzlement - disapproved by reviewing authority). 

Specification 2: (Dnbezzlement - disapproved by reviewing authority). 

CHARGE II: Violation of the 95th Article or War. (Finding of 
not guilty.) 

Specification 1: (False official statanent • finding of not guilty). 

Specification 2: (False official stata:nent • finding of not guilty). 

Specification 3: (False certificate• finding of not. guilty). 

Specification 4: (False certificate - finding of not guilty). 
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Specification 5: (False certificate - finding of not guilty) •. 
CillRGE III: Violation of the 96th Article of War. (Disapproved 

by reviewing authority.) 

Specification 1: (Failure to deposit $200 belonging to company 
fund - disapproved by reviewing authority). 

Specification 2: (Failure to deposit $100 belonging to company 
fund - disapproved by reviewing authority) • 

Specification 3: (Failure to deposit $200 belonging to company 
fund - disapproved by reviewing authority). 

Specification 4: (Failure to deposit $200 belonging to company 
fund - disapproved by reviewing authority) • 

.u>DITION.U. CILlRGE I: Violation of the 95th article of War. 

Specification 1: (Procuring soldier to prepare an untrue indorse
ment for the signature of another officer -

finding of not guilty). 

Specification 2: In that Captain Hamilton Johnston, 33d 
Infantry, having, on or about October 17, 1931, m:i.de 
and delivered to Joseph B. 1!orrison, then Corporal, 
Headquarters Com;,any, 33d Infantry, his promissory note 
in writing for the sum of $1,000.00, payable upon demand, 
and having on or about January 11, 1932, received from 
said Joseph B. Morrison a demand for the payment of 
said note, did, at Fort Clayton, Canal Zone, from the 
receipt of said demand to on or about april 15, 1932, 
dishonorably fail and neglect to pay any part of said 
note, and from on or about April 16, 1932, to on or 
about July 27, 1932, dishonorably fail and neglect to 
pay the balance of $1.00.00 then due on said note. 

Specification 3: (False official statement• finding of not guilty). 

http:1,000.00
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Specification 4: In that Captain Hamilton Johnston, 33d 
Infantry, knowing that Sergeant Edward R. Allen, 
Service Company, 33d Infantry, had testified und~r oath 
before Major John F. Landis, 33d Infantry, an officer 
detailed to conduct an investigation, in substance as 
follows: "I admit having told Lieutenant Chase that 
an officer had prevailed upon me to write the untrue 
statement, contained in paragraph f, of the 3d Indorse
ment of Corporal McBride's application for an extension 
of foreign service, under date of September 25, 1931", 
did, at Fort Clayton, Canal Zone, on or about June 17, 
1932, wilfully and corruptly advise and attempt to 
induce said Sergeant Edward R. Allen to retract his said 
testimony before said TuTajor John F •. Landis and to further 
testify in substance that he had written said untrue 
statement in said 3d Indorsement by mistake, the said 
Captain Hamilton Johnston then well knowing that said 
Sergeant Edward R. Allen had not written the untrue 
statement in said 3d Indorsement by mistake but in 
pursuance t~ an order given by himself to said Sergeant 
Edward R • .Allen. 

ADDITIONAL CHARGE II: Violation of the 96th Article of War. 

Specification: In that Captain Hamilton Johnston, 33d 
Infantry, -did, at Fort Clayton, Canal Zone, on or about 
October 17, 1931, wroDgtully borrow trom an enlisted 
man, to w1 t, Joseph B. Morrison, then Corporal, Head
quarters Company, 33d Infantry, the sum of one thousand 
dollars. 

He pleaded not guilty to all charges and specifications, and was found 
ot Specification 1, Charge I, guilty except the words and figuraa 
"on or about November 30, 19311 feloniously embe~zle by fraudulently 
converting to his own use the sum of $850.00, lawful money of the 
United States•, substituting therefor the words and figures "during 
the period November 30, 1931, to December 10, 1931, administer hia 
company fund with such lack' of system and such carelessness aa to 

-3-
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leave in doubt the actual security of the fund", of' the excepted 
words and figures not guilty, of the substituted words and,figures 
guilty; of Srecification 2, Charge I, guilty except the words and 
figures "on or about February 8, 1932, feloniously embezzle by 
fraudulently converting to his own use the sum of' ~70.00, lawful 
money of the United States", substituting therefor the words and 
figures "duri~ the period January 31, 1932, to February 13, 1932, 
adtlinister his company fund with such lack of' system and such care
lessness as to leave in doubt the actual security of the fund", of 
the excepted words and figures not guilty, of the substitut.ed words 
and figures guilty; and of Charge I, not euilty but guilty of a 
violation or the 96th ..trticle of War; of Charge II and all 'specifica
tions tl:ereunder not guilty; of Charge III and all specifications 
thereunder guilty; of' Specification 1, A.dditional Cho.rge I, not guilty; 
of Specification 2, guilty except the word "dishonorably" appearing 
afte~ the word and figures ".April 15, 1932", and the word "dishonorably" 
appearing after the word and figures ttJ'uly·27, 1932", of the excepted 
words not &uilty; of Specification 3, not guilty; of Specification 4, 
guilty except the words "but in pursuance· to an order given by himself 
to said Sere;eant Edward R • ..Ulen", of the excepted words not guilty-; 
of Additional Charee I, "A.a to Specification 2, not guilty, but guilty 
of a violation of the 96th Article of-War; As to Specificatio~ 4, guilty"; 
and of Additional Charge II and the Specification·thereunder, guilty. 
:No evidence of previous convictions was introduced. He was sentenced to 
be diS!!l.issed the service. Eight of' the ten members of the court and the 
trial judge ad'Tocate and his assistant signed a recommendation for clemency 
asking that the sentence of dismissal be set aside or commuted to a lesser 
sentence for the reasons that no moral turpitude was involved, that no 
monetary }oss·was sustained by anyone, that all indebtedness has been 
liquidated1-and because ot the outstanding war record of' the accused. 
Three of' the members so signing and the trial judge ·.advocate· qualified 
their recommendation by excepting the statanent that no moral turpitude 
was involved. The reviewine authority disapproved the findings of' guilty 
of Charges I and III and of the specifications under each, approved the' 
sentence and forwarded the record for action under the 48th Article of War. 

3. --The evidence relating solely~ to specifications of' m.ich the 
accused was acquitted and to those disapproved by the reviewing 
authority will not be summarized in this review. But three speci
fications remain for consideration, of which the Specification of' 
.J..dditional Charge II involves borrowing $1000 from .an enlisted man, 
and Specification 2 of .Additional Cbaree I the failure to repay 
this loan when due. The fact of the loan is undisputed and the 
evidence relating to these two offenses will be considered together

\ -
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and in chronological order. The rema~ning specification·w111 be 
considered separately. 

Specification 2, Additional Charge!, and 
Specification, Additional Charge II. 

4. Private Joseph B. Morrison, Infantry, Hawaii, testified by 
deposition (Ex. 32) that from June to November, 1931, he was stationed 
at Fort Clayton, Canal Zone, as a corporal in Headquarters Company, 
33d Infantry. The accused was his company commander. On October 17, 
1931, accused asked witness to loan him $10001 explaining that he had 
ordered some bonds sold but needed the amount "right away". On the' 
same, day witness--withdrew $1000, which he had won in the Panama National 
Lottery on September 20th, rrom the bank and made the loan in cash, re
ceiving a promissory note a igned by accus·ed, reading "I promise to 
pay to Joseph B. Morrison on demand the sum of one thousand dollars 
($1,000.00) with interest as agreed". At the time or this transaction 
it was understood and agreed between them that ruJ.l payment of the 
note would be made "on or before Decam.ber 1, 1931". Witness requested 
discharge by purchase and left Pana.ma on November 4, 1931, but before 
sailing he saw accused on November 2, 1931, and told him his ronra.rding 
address would be "Thomson, New York", and accused stated he would 
communicate with witness "by the first of December". On November 19, 
1931, he was discharged at Brooklyn, New York, and resnlisted at 
Washington, D. c., on February 12, 1932. His abode for the per1od 
immediately following his arrival from Panama was as follows: November 
19 to December 23, 1931, at Thomson, New York; from then until February . 

. 19, 1932, at Schenectady, New York; until March 11, 1932, en route to 
and at San Francisco, California. In February, 1932, before leaving 
tor San Francisco, he turnished the post otfice at Thomson, New York, 
Yith his forwarding address as "7~0 Mission Street", San Francisco, 
which n.s given to him on reenlistment as the address of the recruiting 
oftice in. that city, but the number was wrong. No payment was made 
on the loan by December 1, 1931, as agreed upon, nor was any COil!Jl1lllli• 

oation received rrom accused although mail from other sources continued 
to be deliTered to witness through the Thomson, New York, address until 
Yebrua.ry 12, ~932. Late in December witness sent a telegram tfom 
Schenectady to accused demanding payment of the loan and stating that 
should he not hear rrom him he would go to Washington about the matter. 

http:Yebrua.ry
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No reply was received and in January h~ "sent a letter to Washington". 
No communication was received by witness from accused until July lO, 
1932, when a checlt for $900 and a money order for $20.50 were de
livered through The Adjutant General's Office. Later in July the 
remaini11g $100 was paid by check. · 

Lieutenant Colonel Edmund A. :SUchanan, Inspector General's 
Department, testified that accused appeared before him in March, 
1932; he informed accused or his rights wider the 24th-Article. of War 
and the subject matter of the investigation (Ro 46), and thereafter 
accused admitted ·that he borrowed $1000 from Morrison on October +7, 
1931, saying that he heard that Morrison had won $3000-in the lottery 
and that be needed some money because .he was in debt about $2500 , 
(R. 359,361). He also stated that he "did.not promise to pay this 
loan on.the first or December", but he ttmight have stated" to 
Morrison at the time that he "expe·cted some sort or settlement of 
the estate before the first of the year", and that be believed 
Morrison was aware of the possibilities of delay in payment or the 
note at the time he left the Canal Zone. Accused further stated 
that he did not write Morrison because he had nothing "definite to 
say to him, but that he did answer Morrison's telegram by a letter 
th·e. first week in January, informing Morrison that he was unable to 
pay the loan but was making· every effort to do so (R. 362)~and that 
he again wrote him in February stating that he was not yet in a 
position to pay the note but "that.there was no chance of his losing 

' this money". Accused st~ted no reply was received to either of 
these letters (R. · 363). · " 

Major Godfrey R. Fowler, 33d Infantry, testified that about 
February 14, 1932, he was directed to make an investigation of a 
complaint contained in a letter forwarded through Department Head• 
quarters from Morrison stating that accused owed him $1000. He 
informed accused of. his rights under the 24th Article or War and 
accused freely admitted that he did owe Morrison this amount but 
that. "he expected to pay it" (R. 113,114). · 

' The court received in evidence as exhibits offered by the 
accused the following documents (R. 398-401): 



Exhibit A, an envelope addressed to "Mr. Joseph B. Morrison, 
143 Lafayette Street, Schenectady, N.Y.", bearing the return· 
address "Headquarters Panama Canal Department, Quarry Eeights, 
Canal Zone". Postmarks and notations appearing on the envelope 
show that it was forwarded to "703 Mission st., San Fro.ncisco, Cal.", 
was received at the post office in San Francisco on April 2, 1932, 
and there stamped "No such number" and "returned to y;-riter unclaimed". 

Exhibit B, a letter, mailed in' the above envelope, reading 
as follows: 

"Headquarters Pan.an.a Canal Department 
Office of the Departm.en t Collll:lander 

AG 201- Quarry Heights, C8.Il8.l Zone 
(Johnston,Ramilton)Off. March 2, 1932. 
1/11/32. 

Mr. Joseph B. Morrison, 
148 Lafayette street, 
Schenectady, New York. 

Dear Sir: 
Your communication of January 11, 1932, and subsequent 

correspondence in connection therewith addressed to The Adjutant 
General, concerning a loan of one thousand ($1000.00) dollars 
to Captain.Hamilton Johnston, 33rd ~nfantry, was referred to 
these headquarters for appropriate action. 

In reply ,you are advised that Captain Johnston ac-
_knowledges the indebtedness and states that he has written you 
to the effect that he is making every effort to pay you the 
amount due. You will be further informed at a later date con
cerning this matter, upon the completion of a ruil investigation 
of the facts end circumstances. 

Yours truly, 
CLARK LYNlil', 

Li~ut.Colonel, A.G.D., 
i..ss t. A.djutant General." 

-7-
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Exhibit C, an envelope addressed to "11r. J. B. !.~orrison, 
Thompson, New York", and bearing the return address "Capt. H. 
Johnston, Fort Clayton, C.Z." Postmarks appearing on the envelope 
show it was sent from. Fort Clayton, c.z., on February 20, 1932, 
was received at the Thomson, New York, post office on· February 27, 
1932, and additional notations show it was forwarded to 703 Mission 
Street, San Francisco, California, received at the post office in 
San Francisco on March 3, 1932, 'and there stamped "no such number" 
and "returned to \\'Titer unclaimed". 

Exhibit D, a check for ~00, dated February 19, 1932, written 
on The National City Bank of New York, Panama Branch, payable to 
"J". L. Morrison" and signed "liamil ton Johnston". 

, Exhibit E, a letter, "purporting to have been signed and 
mailed by the accused", in the envelope, Exhibit C·, reading as 
follows: 

"Ft. Clayton, c.z. 
19 Feb. '32. 

M:orrison: 
After return from maneuvers I was called upon to 

explain why I had not paid you the money you loaned me. 
As I have not received any answer to my two letters it' 
seemeu strange and surprising that everything was not 
OK. It has resulted in my personal and official accounts 
being inspected and I am to be relieved of command of 
H~ Co.· I told you that as soon as this estate was settled 
I would let you hear from me, etc. 

I am enclosing $100.00 on account and will send you 
$50.00 each month which is all I can spare until I can 
settle this in full. · 

Hope this is satisfactory to you. 
Sincerely, 

Eamilton Johnston 
, Capt., 33rd Inf." 

... 
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Specification 4, Additional Charge I. 
I 

Sergeant Edward R. Allen, Service Company, 33d,Infantry, Fort 
Clayton, Canal Zone, testified that on or about September 25, 1931, 
he was a corporal and company clerk in Headquarters Company (R. 257) • 
..tccused was his company commander (R. 290) and he was worki~g both 
for him and for Lieutenant Chase, who was the head of the Personnel 

:Section (R. 292). He identified Exhibit 74 as an application for 
extension of foreign service tour by Corporal McBride of Headquarters 
Company, of·which he had made out the basic letter and the first and. 
second indorsements (R. 1258). Witness knew that McBride ha!i been 
tried for a "venereal" an~ did not believe he couid get an extension 
and he explained the situation to accused, who directed him to leave 
out of paragraph f of the indorsement the fact that the man had been I•tried (R. 259,285). Since he had been taught to obey all orders 
given him by his superior officers (R. 291), he made out the application 
(R. 250), including the second indorsement containing the statement: . 
"Soldier has not been subjected to disciplinary action during current · 
enlistment" (Ex. 74), although that indorsement was for the signature 
of Lieutenant Chase and was compiled from records under the jurisdiction 
of the Personnel ..tdjutant (R. 292). Witness had the application signed 
by McBride and handed it to.accused wi.th the first and second indorse
ments Pfepared. Witness knew_ at the time that the second indorsement 
was untrue and that it was to be signed by Lieutenant Chase. He did 
not ~andle the application again witil it came back approved (R. 260, 
265). In May, 1932, Lieutenant Chase, then Personnel Ad.jutant, showed 
h~m the second indorsement and asked him how he came to make such a 
mistake in subparagraph f of the second indorsement as to leave out 
:the fact that the man had been tr~ed. He replied that he had been 
told to leave that fact out, but did not rEmember telling Lieutenant 
Chase that an officer had told him to do it. He probably did tell 
Lieutenant Chase that some officer in Headquarters Company wanted 
McBride kept down there, but he did not rEmember maKing that state-
ment (R. 261,270,280). Ue was then call~d to the office of the 
commanding officer and questioned by Colonel Coburn, to whom he told 
the same thing he had told.Lieutenant. Chase and also that two officers 

, were involved in the matter. In the latter part of May, Ul32, he 
appeared before Major Landis for i~vestigation and lfe made the same 
statement 

1 
there that he had made to Lieutenant Chase and to Colonel 

Coburn (R. 261-252). A day or two later he signed the statement he 
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\\ 

had made before ~!ajor Landis. Witness identified the statement 
at the bottom.of page 2 of Exb.ibit 78 as.the one he had then signed, 
which reads in pertinent part as follows: 

"I admit having·told Lieutenant Chasi that an · 
officer had prevailed upon me·to write the untrue 
statement contained in pare.graph t of the 3d Indorse
ment ot Corporal McBride•s application for an ex
tension of foreign service, under date of September 
2~, 1931. ***•" (Error: "3d" obviously should be 
"2d".) 

. Major Landis was the third officer, Lieutenant Chase and Colonel 
Coburn being the others, to whom witness had stated that an officer 
of Headquarters Comp3.ny had told him to make the false statement 
contained in paragraph f of the second indorsement (R. 280). 

Prior to the investigation by I,)3.jor Landis, witness had told 
·accused of· his conversation with Lieutenant Chase and Colonel Coburn 
about the'error in the 1.1:cBride application and what ha.'O. been said. 
about the officer.involved (R. 281-282). On the afternoon of the ' 
investigation accused called witness on the phone at the personnel 

. office and told him that r;ajor Landis had shown him witness' testimony. 
'ac~used then advised witness to retract his statement that he had made 

this extension out 'because he had been told to do so by some officer 
and to say that the fact that the man had been tried had been left 
out by him by mistake~· Accused told hi::n not to incriminate him , 
(accused), and that witness would probably get out of it without trial 
or punishmen1;. Accused made no promises to him. He had no further 
conversation with accused and the latter left for the.United states 
a day or two after the ·investigation (R. e64-265,276-279). Before 
the time of the investigation he had heard that accused was going to 
resign (R.· 286), and at the time of the investigation he knew accused 
was leaving, and had reason to believe that he muld. never again· 
have any official relations With,him (R. 266,282). He had "no 
particular animositY" against accused at the time he made the state
ments (R. 274). Witn.ess did not consider that he had made a false 
statement in the second indorsament·, since he had merely typed what 

• 
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was untrue, but he had made a true statement·under oath, and 
because it was made under oath he had refused to change it when 
accused had asked him to do so (R. 288-290). He was tried for 
making the false entry in the second indorsement on McBride's 
application. He.took the stand in his own behalf and testified 
that he had been told to make the extension out and that some 
officer in Headquarters Company wanted McBride kept down there. 
His testimony before that court as to why he made the false state
ment was the same as in his present testimony. He wanted "to beat 
the case by remainlng silent" but his counsel, Lieutenant Chase, 
advised him that if he took the stand and told the story he would, 
probably be acquitted. He was acquitted, and he believed it was 
because of his testimOny. Accused waa not a witness at his trial 
(R. 258, 266 .. 257, 273-278, 287,293). Witness received no money from 
McBride (R. 283-284). 

When asked by the prosecution which statement was the more 
advantageous to him prior to his trial, namely, that he knew the 
second indorsement to have been erroneous and untrue at the time 
he made 1t, or that it ·was ·simply an oversight on his part, he 
stated that the latter would have been more to his advantage, since, 
had he made that statement, no one but accused could have proved it 
to be incorrect. He admitted, however, that he had told the first 
sergeant or the student clerk that he knew McBride had been tried, 
but he did not believe that they saw the application after it was 
Illl!lde out (R. 275,285-287) •. 

Second Lieutenant Richard Chase, 33d Infantry, Fort·Clayton, 
Canal Zone, testified that on or about the 25th day of September, 
1931, he was assistant personnel adjutant of. the 33d Infantry, and 
as such had authority to sign for the co:aJIOO.ndin£ officer of the 33d 
Infantry on routine business. He identified a document as the 

.application, with the subsequent indorsements, of James McBride, a 
corporal of Headquarters Company, tor an extension of his tour of 
foreign service. The document was received in evidence and marked 
"Exhibit 74" (R. 230-232). The initials "era" over the second 
indorsement indicate that it was typed by Edward R. Allen, corporal, 
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and the company clerk for Headquarters Company. The state~ent in 
paragraph 2 f of the second indorsament that "Soldier has not 
been subjected to disciplinary action during current enlistment" 
proved later to be untrue (R. 233). At the time wi'tness signed 
this indorsement, he took the statements therein to be true and 
signed them as such. Witness identified a document as Special 
Court-:M.9.rtial Order No. 59, Headquarters Fort Clayton, dated April 
18, 1931, ·and it was received in evidence and marked "Exhibit 75". 
This document showed that Corporal James.McBride· was tried and 
convicted, and that sentence was imposed on April 14, 1931, and 
subsequently approved (R. 234; Ex. 75). Witness also identified 
a document as the charge sheet in the case of Corporal James 
McBride and it was received in evidence and marked "Exhibit 76". 
The document shows that the charges were signed by accused and 
sworn to by him on 1~rch 11, 1931 (Ex. 76). Witness had no conver
sation with accused concerning McBride's application, nor with 
Corporal Allen when he signed the second indorsement (R. 235). He 
first saw the original application upon his desk in _the personnal 
office but did not know who put it there·(R. 238). Accused had no 
authority to give Sergeant Allen orders about pre~aring a second 
indorsement to be signed by witness (R. 245). Sergeant Allen was 
tried for his connection with Corporal McBride's application and 
acquitted (R. 248-247). 

Upon recross-examination, Witness said that as ·chief of the ' 
,personnel section he asked Sergeant Allen how he happened to make 
the mistake in paragraph 2 f, and that .Allen took out his handkerchief 

. and wiped his face, and acted nervous. Witness urged him to answer 
and Allen said, "Well, I was told to do it", but he refused to state 
who had told him to do it. Thereupon, witness went to see the 
com::nanding officer {Colonel Coburn) about the ma:tter. Witness said 
that he had made a statement before Major Landis three or four days 
later and that such a statement would be preferable to his present 
recollection of the matter. He identified this statement included 
in Exhibit 78 and stated that it was true. In this statement (Ex. 78) 
it uppears that Serees.nt Allen, in response to his demand for an 
explanation, had "replied reluctantly that some officer in the 
Headquarters Co~pany wanted McBride kept down here", and that when 
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Witness asked Allen if he meant to say that some officer, desiring 
· McBride kept here, and knowing the statet?1ent afterwards contained 
in paragraph f' to be untrue, had prevail.ad upon him to submit ' 
that statement, Allen had replied in the artirma.tive (R. 295-297). 

Lieutenant Colonel Edmund A. Buchanan, Inspector Gene~l's 
Department, testified that he questioned accused under oath and 
took his testimony, and-that in the first three or four questions 
on each day of this investigation he informed accused not only of 
his rights under the 24th article of-War, but also of the subject 
matter as to which he was being investigated on that particular day 
(R. 45). Accused took advantage of his rights under the 24th 

·Article of War "quite a number of times", anc, in the opinion or 
witness, his testimony was "entirely voluntary" (R. 301). In the 
course of the investigation, about July 11, 1932, accused stated 
he remembered that McBride, a member or his company, made a written 
application for an extension, but he recalled no conversation with 
Sergeant Allen relative-to this application, nor did he recall 
that McBride had been tried prior to his application. He did not 
find out until June that trial for contracting a venereal disease 
was a cause for disapproval or an application for extension or tour 
of service (R. 368-369). Sometime in J'Une, ..Ulen told him _tha.t the 
inspti·1tor had found that there was a venereal record against McBride 
and that he (Allen) was to be tried because the venereal record had 
not been included in the indorsement to McBride's application, but 
accused did not remember that Allen had told him why he had omitted 
it (R. 370). Accused did not recall that .Ulen f;Gid remarked to 
him that an officer of his company had influencea. him to leave out 
McBride's venereal record. accused stated that Major Landis read 
to him parts of' Allen's statement, and that he called ~llen on the 
telephone and asked him the date of McBride's application; that 
about 5:00 o'clock he had talked to Allen over the phone again axd 
that he (accused) had told Allen not to admit anything in the case, 
to retract his (Allen's) statE1I1ent about an officer telling him 
to make out that statement, and to say that he (.U.Len) had made it 
out by mistake through error, and that he (accused) was sure there 
would not be anything else said about it, that Allen would be 

http:prevail.ad


(224) 

believed, would get out of it, and would never be tried (R. 371). 
Witness put the folloWing question to accu~ed: 

"7/hen, as you h~ve admitted, you directed in 
substance .Allen to retract his statement about an 
officer telling him to make out that statement and 
to say that he made it out by mistake ~hrough error, 
was that advising Allen to z:iake a false statement, 
o'r not?" 

to which accused replied: "The last telephone conversation I had· 
with ,lllen, I did not direct him to do anything". Accused then 
further stated that "he (Captain.Johnston) merely suggested that 
he {Allen) do it" (R. 371-372). 

I 
5. For tha defense, Frederick DeVeber Sill, an engineer 

employed by the Panama Canal, testified that he and accused were 
boys together at Cohoes, New York, and attended Albany Academy and 
Troy Polytechnic Institute together. Witness came to the Canal 
Zone in·l907 and has not had personal contact with accused since 
then, but he knew all his family and knows that accused bore an 
excellent reputation, and was considered a man of sterling character 
and exceptional ability (R. 406,409-410). Accused's family were 
the wealthy people of Cohoes, a city of about 25,000; they controlled 
the Hannony Mill, which ~hen it was built was the largest cotton mill 
in the world, and witness believes the mills were sold for $30,000,000. 
Accused's father was Commodore of the Troy Yacht Club and kept his 
yacht in the Hudson River. Accused is an heir of his grandmother who 
~ied about two years ago (R. 406-409). 

Major Godfrey R. Fowler, 33d Infantry, testified that he had 
known accused since 1918, had served with him in three different 
regiments and regarded-him as an excellent officer. He would be 
willing to have accused in his command (R. 411-412). 

Major Thomas s.· Smith, 33d Infantry, testified that he has 
known accused for a year and three months. He,rendered an efficiency 

' 
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I 

report on accused for the time he was a member of his battalion 
and rE!:llEl!lbers no rating less than excellent and several were 
superior. He would very much desire accused in his command 
_(R. 412-414) • 

The defense also introduced evidencs (Ex. G; R. 403) of 
accused~s military record showing the award of the following 
iecorations: 

(1) , 'Distinguished Service Cross "for extraordinary heroism 
in action near Launay, France, July 15, 1g1s. 
Lieutenant Johnston With two soldiers attacked a 
patrol of seven Germans who had ca~tured four . 
.American soldiers, killed.one of the Germans, and 
captured the others"; _ 

(2) Purple Heart w1 th Oak Leaf Cluster- for wounds in action 
.on October 15 and 16, 1918; 

(3) Silver Star Citation by the Cowna.nding General, Third 
Division, "for excellent handling or the men attached 
to the 2d Battalion, 38th Infantry, on the xmrch 
from Romagna to Bois de Matamont. While on the march· 
the enemy discovered our movement and laid down a 
terrific barrage. They were making direct hits on 
Lieutenant Johnston's column thus making it nearly 
impossible to control his men. Li'eutenant Johnston· 
kept his men intact and led them through the barrage 
to a place of safety"; 

(4) Medaille Militaire (French); 
(5) Legion d'Honneur, Chevalier (French); 
(6) Croix de Guerre with Palm (French); 

I 
also letters from.Major General u. G. MCA.lexander, Retired, contain-
ing the following:. • 

"Captain Hamilton Johnston was under my command in 
the 38th u.s. Infantry from some time in May 1918 until 
some date in August 1918. He served w1 th marked dis.;. 
tinction in the Second Battle· or the Marne when he was 
awarded the Distineuiahed Servi,,ce Cross for •Extraordinary 

f 
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heroism etc•' 
"He proved himself to be nn excellent officer. 

He has won the gratitude and respect of all military 
men"; 

and from Major P. D. Parkinson, commanding the 2d Battalion, 38th 
Infantry, stating: 

"I have known this officer, Captain Hamilton 
Johnston, Infantry, for the past eighteen months 
which were spent in all the battle engaganents of 
the 3d Division.· He is an officer of unusual 
courage, efficiency and ability as a leader under 
all conditi.ans." 

e. As to Specification 2, Additional Charge I, and the 
Specification, Additional Charge·!!, it is not disputed that, on 
October 17, 1931, the accused borrowed $1000 from Corporal Joseph 
B. Morrison and signed a note promising to repay that amount on 
demand, and that he did not repay it on December 1, 1931, when 
Morrison states it we.a agreed between them it would be repaid, nor 
in ;tanuary when Mo:rri son made demand both by telegram to the ac~ 
cuse~ and by letter to the War Department, and that it was not 
.repaid.until July, 1932. The court by excepting the word "dis-
honorably" has reduced the offense of failing to repay the loan 
from a clear violation of the 95th Article of War to a mere neglect 
in violation or the 96th Article of War. Borrowing money fl'Om an 
enlisted man by an officer has always been regarded as an offense to 
the prejudice of good order and military discipline because the 
practice is likely to result in dispute and controversy, .such as did 
occur in this instance, tending to detract from the dignity and 
authority of the officer. Likewise a r!ilure to pay a d-ebt when 
due and promised is a military offense tending to bring discredit 
on the service. The present offenses, however, are without circum
stances of serious aggravation. There ·was no imposition upon the 
soldier to obtain the loan; the relation or company-commander and 
soldier was terminated within about two weeks after the making of 
the loan by Morrison's departure for the United states for discharge; 
although the debt was not discharged when_due, the delay was due 
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in part to Morrison's act in leaving an incorrect forwarding address 
resulting in his failure to receive the accused's letter and check 
for $100; and the entire debt was paid to Morrison's satisfaction 
in July, 1932. The evidence is legally sufficient to support the 
findings of guilty of these two specifications, but under the circum
stances shown, the Board of Review believes that for these two 
offenses alone the sentence of dismissal should not be executed. 

We come then to the co~sideration of the remaining offense 
alleged in Specification 4, Additional Charge I,• wilfully and 
corruptly advising Sergeant Allen to testify falsely before Major 
Landis, an officer detailed to conduct an investigation - with the 
knowledge that the sentence of dismissal, if it is to be executed, 
must rest upon this offense. 

Sergeant Allen testified that in September, 1931, he prepared 
the application of Corporal McBride for an extension of his tour of 
duty in Panama, and that the untrue statement, "Soldier has not been 
subjected ·to disciplinary punishment during current enlistmentw, was· 
written into the second indorsement by the express direction of the 
accused to whom he reported that McBride had been convicted of a 
violation of the 98th ..u-ticle of War. McBride was tried by special 
court-martial in april, 1931, and the charge was signed by the accused. 
allen also testified that after the error was discovered in May, 
1932, he was called before Major Landis, investigating officer, to 
whom he told that he had prepared the indorsement at the direction 
of an officer, and that shortly thereafter accused called him on the 
ph9ne, said that he had read Allen's testimony and advised him to 
retract what he had said and to say that he had written the indorse
ment by mistake; and that accused also told him (..U.len) "not to 
incriminate himw (the accused). Prior to this, Allen had told 
Lieutenant Chase, the personnel adjutant who had signed the false 
indorsement, that an officer of Headquarters Company wanted McBride 
kept in Panama and haa induced him to make it out that way, and 
.Allen had also told the corama.nding officer that "two officers were 
involved". The accused did not testify before the court, but Colonel 
Buchanan, Inspector General, testified ·to admissions made by accused 
before him at his investigation in July to the following effect! 
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that he did not recall any conversation with Allen at the time 
of the preparation of McBride's application, that he did not then 
recall that McBride ho.d been tried and did not then know that 
such a conviction would cause disappro-v;al or the a~plication; that 
he did discuss the matter with Allen after discovery ot the error 
but did not remember that Allen told him how the error occurred; 
that he did call Allen on the phone and suggest that he change 
his testimony before Major Landis and say that the second indorse
ment was a mistake on his part, but that he did not direct Allen 
to do this. 

In connection with this conviction, it is noted that the 
court returned a finding or not guilty to Specification 1, 
Additional Charge I, which alleged that the accused wilfully and 
corruptly procured ..ll.len to write the false indorsement knowing 
it to be untrue. The findings on these two specifications are 
not necessarily inconsistent, but indicate that the court was un
willing to convict on the testimony ot Allen when denied by the 
accused, but did so l'!here Allen's testimony was supported by ad
missions by the accused, who made no denial or explanation before 
the court. The conviction therefore rests principally on the 
admissions of the accused as testified to by Colonel Buchanan. 

The act or advising a soldier to give false testimony before 
an investigating officer is an attE111pt to suborn perjury even though 
the soldier did not follow the suggestion and give false teat:Lmony. 
Whatever motive influenced the accused does not materially change . 
the nature of his offending, whether he was endeavoring to protect 
himself, or some other officer, or merely trying to help a soldier 
ot his company who was in trouble. Colonel Winthrop, in his Military 
Law and Precedents, Reprint 1920, page 714, gives a list ot offenses 
which have been confirmed as violations of the 95th Article of War 
and includes therein "attempting to suborn testimony to be given 
before a court-martial". .A:!'ter careful consideration, the Board 
of Review is of the opinion that the evidence shows a clear departure 
from that high standard of honor and integrity re~uired in the 
commissioned personnel of the Army, and is legally sufficient to 
support the findings of guilty of Specification 4 in violation ot 
the 95th .trticle of War. 
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7. A brief by counsel for the accused forwarded with the 
record has been considered by the Board of Review. attached to 
the brief and referred to in it is an affidavit subscribed and 
sworn to on December 23, 1g32, by 1!ajor John F. Landis, the in
vestigating officer referred to in Specification 4, Additional 
Charge I, who was not a witness at the trial. The af:ridavit 
contains much hearsay and the conclusions and impressions or Major 
Landis after the completion of his investigation. The Board of 
Review deems it only necessary to say thnt they find nothing 
material therein which would have been competent and admissible 
in evidence if offered at the trial. Also attached to the brief 
is a typed copy of a letter addressed to Captain Johnston and 
signed by his regimental commander, Colonel H. D. Coburn, which 
contains an admonition tor his conduct in connection with the loan 
ot $1000 from Morrison, and claim is ma.de that this was punishment 
under the 104th Article of War and constituted a bar to trial for 
these offenses. The letter states that a copy will be filed with 
his efficiency report and "it will be clearly understood that this 
admonition is no bar ei.ther in trial or other disciplinary action 
the Depar~ent Commander or War Department may see tit to make•. 
No copy of this admonition is filed with Captain Johnston's 
efficiency reports in The Adjutant General's Office, no plea in 
bar ,ta.a made at the trial, and the staff judge advocate, 1n his 
review of the record of trial, states that the letter 198.s never 
deliv~red,to Captain Johnston because it did not meet with the 

·approvs.l ot Department Headquarters. The brief raises no other 
points which deserve comment. 

e. At t~e time of trial accused was 40 3/12 years or age. 
His service is shown by.the Official Army Register as follows: 

"2 lt. Inf. Sec. o.R.c. 15 Aug. 17; accepted 
15 Aug. 17; active duty 15 Aug. 17; vacated 13 Nov. 
17.-•2 lt. of Inf. 25 Oct. 17; accepted 13 Nov. 17; · 
1 lt. (temp.) 8 Feb. 18; l lt. 8 Aug. 19; capt. l 
July 20. • 

9. 'l'he court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed 
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during the trial. For the reasons stated, the Board or Review is 
or opinion that the record or trial is legally sufficient to 
support the findings or guilty or ~dditional Charge I and 
Specification 4 thereunder in violation of the 95th Article or 
War, of Specification 2 thereunder as amended in violation or the 
96th Article of War, and or Additional Charge II and its Specif!• 
cntion in violation of the 96th .J.rticle of War, and legally 
sutficient to support the sentence and warrants confirmation 
thereof. A sentence of dismissal is mandatory on conviction of 
violation of the 95th Article of War and authorized on conviction 
or violation of the 96th Article or war. 

To The Judge Advocate GeDeral. 
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1st Ind. 

'Nar Department, J.A.G.o., t,;';? 1 !:' 1'.')33 - To the Secretary or War. 

l. Herewith transmitted ror the action or the President 1a 
the record or trial in the case of Captain Hamilton Johnston, 33d 
Infantry, together with the foregoing opinion or the Board or Review. 

2. I concur in the opinion of tne Board or Review, and, ror 
the reasons· therein stated, recommend that the sentence be confirmed. 
It appears that Captain Johnston had an exceptional record in combat 
during the World War, and received several awards ror valor trom 
both this country and France, and I believe that every consideration 
should be shown him on that account. ~owever, it also appears tb.<lt 
in 1929, when he was placed in Class B by the Final Classification 
Board, the Secretary of War, out of cQnsideration ot his war record, 
deterred action on his case and in October, 1931, returned him to 
Class A. Also, when the present charges arose, his commanding 
officers, because of his war record, recommended that he be permitted 
to resign in place of standing trial, and Captai.Il Johnston did submit 
his resignation but withdrew it before its effective date. I believe 
that full allowance has been already ma.de to Captain Johnston tor 
his war services and that his present offense, .. adv1s1n8 a soldier 
to give false testimony under oath before an ort'icial investigating 
officer - marks him as morally below the standard which can be 
tolerated in the commissioned re.nks of the Army. 

3. Inclosed herewith is a draft of a lett 
transmitting the record to the President tor 
with a form or exe~~tive action designed to 
recommendation above made should it meet wi 

5 Incls. 
Incl. l-Record of trial. 
Incl. 2-0:Pin. of Bd. of Rev. 
Incl. 3-Draft of let. for 

sig. of Secy. War. 
Incl. 4-Fonn of executive action. 
Incl. 5-Brie:t for accused. 
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WaR DEPARTMENT 
In the Office of The Judee advocate General 

Washington, D.C. 

MA~. l O: l'i33 
CM 200047 

UNIT:ED STATES ) PHILIPPINE DEP..1.RTMENT 
) 

v. ) Trial by G.C.M., convened at 
) Fort Mills, P.I., December e, 

Private First Class RALEIGH ) 1Q32. Dishonorable discharge 
M. PLANTS (R-505710), Battery ) and confinement for three (3) 
E, and Private CHARLES E. ) years as to each accused. 
GIBEAUT (6821498), Battery 
F, 60th Coast Artillery (AA.). 

) 
) 

Fort Mills, P.I. 

HOLDING by the BOAFID OF REVIEW 
McNEIL, McDONbl..D and HALL, Judge Advocates 

ORIGillAL 3XAT,.1INATI0N by CHEJW:IB, Judge Advocate. 

l. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review and held to be legally 
sutficient to support the findings and sentence as to accused Plnnts. 

2. The accused were tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the Q3d Article of War. 

Specification: In that Private First Class Raleigh M. 
Plants, Battery E, 60th C.A. (AA), and Private 
Charles E. Gibeaut, Battery F, 60th a.A. (AA), 
acting jointly and in pursuance of a common intent, 
did, at !'ort Mills, P.I., on or about November 12, 
1932, with intent to do him bodily harm, commit 
an assault upon Private First Class Jack Joy, 
Battery E, 60th C.A. (AA) by stabbing him in the 
chest with a dangerous instrument, to wit, a knife. 

Each accused pleaded not guilty to, and was found guilty of, the 
Charge and Specification, and each was sentenced to dishonorable 
discharge, forfeiture of all pay and allowances due or to becane due, 
and confinement at hard labor for three years. Evidence of two 
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previous convictions by summery court-martial of accused Gibeaut 
for (a) failine; to take prophylc.ctic treatnent required by standing 
orders e.nd (b) absence without leave was introduced. The review
ing authority approved the sa.'1. teHce as to ea ell, designated 1''ort 
!-.rills, F.I., as the ple.ce of confina"Uent, and forwarded the record 
under the provisions of .'..rticle of \J!ar 50}. 

3. The first substantial c:uestion rresentad by the recor·d of 
trial is whether the evidence is legally sufficient to suprort the 
findings of guilty as to accused Gibeaut. This is a question of 
law which must necessarily be considered by the 3oard of Review 
and does not involve deterrnining the weight of the evidence or the 
credibility of witnesses. In order to sustain the co:iviction of 
the o~tense charged, it is essential that the specific intent to do 
bodily hann be alleged and proved. 3tate v. Gillett, 56 Iowa, 459; 
HcClain on Criminal Law, vol. 1, secs. 259,265; Bishop's Criminal 
Law, 9th edition, vol. 2, sec. 60. GenerP..l criminal intent, or 
"mens rea", must be carefully distinguished from specific inteut. 
G~I"c'riminal intent need not be proved, except by proof of the 
act; but where a specific intent is an essential element of an 
offense as in the instant case, such intent is not to be inferred 
from acts alone, which, without such specific intent, would not 
constitute the crime charged. In cases of ass~ult with intent to 
do bodily harm, a specific intent may be inferred from the no. ture 
of the weapon used or the injury inflicted, but in such cases, unless 
the specific intent is proved, the offense is not made out. !,:cClu.in 
on Criminal Law, vol. 1, secs. 123-124, 265; r.:c?:nL=•ht v. Un:! ted 
States, 115 Fed. 972; P:,.r. 126, M.C.N:., 1928. 

4. ':'he two accused and Joy were tirinking beer toGether at the 
~rro.y Service Club about 7:00 o'clock on the eveninc of T~ovember 12, 
1932; Joy and Plants had a q_ue.rrel and a physict..l encounter; Gibe::.ut, 
although present, took no part in the disturbance. Shortly thereafter 
Joy returnad to his barracks (R. 32). About two hours later the two. 
accused met Joy in front of his barracks and, after some convers~tion 
between Joy and Plants, they coll'llnenced to fight. Gibee.ut possibly 
may have aided Pl~nts when Joy and ?lants were or the grou.~d in 
clinched position by takinf hold of Joy an6. striking him on tr.a head, 
and just before the fight was stopped, when Plants ha~ded an ooject 
to Gibeaut and said "Throw the knife away", he took it and threw it 
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across the car tracks where the knife was round the next morning. 
Gibeaut also struck Joy one blow with his fist after Joy and 
Plants had been separated (R. 19-21). Joy received a cut which 
the surgeon described as very trivicl (R. 16). No witness saw 
the knife in Plants• hand and Joy did not know that he had been 
cut until sometime later (R. 21), when Plants stated to Joy in 
the presence or several others, "I was trying to cut your guts 
out" (R. 7,21,27). 

There is no evidence to the effect that Gibeaut had knowledge 
or the fact that Plants was carrying a knife or that he intended to 
use one on Joy. Neither is there any evidence that Gibeaut ana 
Plants had any understanding, mutu~l plan or design to jointly 
attack Joy, or that Gibeaut even encouraged Plants before the 
attack v;as completed. 

5. The review of the staff judge advocate expresses the 
opinion that the two accused are equally guilty, citing as authority 
Missouri v. Silas Darling, 115 s.w. 1002 (Mo.); Brown v. State, 28 
Ga. 199; ~ v. People, 96 Ill. 73; Peden v. ~, 61 Miss. 268. 
The case principally relied upon is the leading case of State v. 
Darling, supra. ---

The case of State v. Darling is not in point with the instant 
case for two reasons: First, the defendant there was charged with 
manslaughter in the .fourth degree, a crime in which no specific 
intent, as distinguished from a general criminal intent, is required; 
second, the liability of the defendant Darling, as stated by the 
court, was predicated upon the fact of his having entered into a.n 
unlawful design to assault and whip the accused. Furthennore, the 
rule as announced in State v. Darling, supra, was qualified in State 
v. Odbur, 295 s.w. 734 (N'i0.), in which case ·the following from Bishop's 
Criminal Law, 7th edition, vol. 1, page 637, is quoted as the appli
cable rule: 

"If two combine to fight a third with fists, and 
death results from the blow inflicted by one, the otl:.er 
is responsible for the homicide. But if one resorts to 
a deadly weapon without the other's knowledge or consent, 
he only is thus liable." 
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In. Bishop.'s Cr1m1ntl Law1 9th edition11 vol. 1. page 455. 1t is 
said: 

•r:r while persons are t•.oii:.g what is, crim1Ilal11 

e.nother joins them before the crime is completed. he 
~eOO!!les £U11.ty or the whole, because he contributed 
to the result. Shouid. the ottensa be one requiring a. 
specitic intent. and the charge tha.t het was present 
abettinte the ot:t.ers, his knowledge of' their intent 
must tlso be shown.. r:r in these cases, there 1s no 
I!IUtu.e..l. uncerstandit:g or- ea.ch ot?:..er•s purpose. then 
ea.ch mo contributed to the result rtll be responsi
ble onl.y rar liha.t he persomll:r intended... 

The Eoa.rd. of' Review is o.f' opiI:ion that the above rule is the· lega1 
prjnciple app.l.icab.le as to accused Gibeaut and that the record ot' 
ni.al is lega.il.y 1nsutfic1ent to aupiort the findir.gs of' £Uilt]' a.a 
to Gibeaut. 

6. The nert question presented is whether the evidence 1a 
leee.U7 au:rttcien:t to support a. finding ot' gullty as to Gibeaut ot' 
the leaser included otten.se of' assault with intent to do bodily-
MJlll (without a. dangerous weapon) 1n Tiolation of' the g3d .ilUele 
ot' '\far. ....aaaul..t rtth. 1.rJ.ten:t to do bodllT hal'!!? is, or course, more 
&£,grattted than Ord1narJ" a.ssaul.t and ba.ttery-, and canprehends ottensea 
'such as ~ serious and detenn.in.ed a.ssaul.t; b? seTeral. persons upon 
one, or bl' a large powerful. man or a skilled:. tighter upon a. at!le.ller 
un.skil.led an1 or an aggress1Te assaul.t planned or persisted 1n so 
•• to sh.ow clearly- an tu.tent; to do su-1ou.s ham. C"..t lg3ll.%11 ~rx.. 
J.s 1n other cuea or assaults with intent, the intent toms ~ 
gbt. ot' 'the ottanae e.nd must be specifically, dleged and sat1stactorilT 
:proTe4. SUch. intent 1s primar1ly- a question ot tact and prorerlJ' 
to be determined by the court in the light or all. the evidence pre
aented. But there is no evidence that Gibeaut cor:mitted a.n aggra.'fflted 
aaaault or such a. chAre.cter. Xo-y- was a skilled tighter and hs.d been 
eecond in th• li£h_t-hea~ weight class 1n Hawaii tR. U}. and, except. 
tor the, al1£h_t cut 1n:rl1cted b;r :?l&nts, suffered no in,fur:r f'I'O!ll the 
trace.a. However, the evidence does clearly show that accused Gibeaut 
a.t. t:te Ume and place alleged conn1tted an assault and batter:,- on 
:fOT1 a lesser included ottenae 1n viohtion o:r the g5th .:.rticle of' 

-4-

http:detenn.in.ed
http:otten.se
http:findir.gs
http:app.l.icab.le
http:or-ea.ch


(237) 

War. The tact that Gibeaut connnitted the battery by a means other 
than alleged in the specification does not constitute a fatal 
variance when the conviction is of a simple assault and battery. 
People v. Casey, 72 N.Y. 393, 398; Ryan v. ~' 52 Ind. 157. 

7. For the reasons stated above, the Board of Review holds 
the record of trial legally sufficient to support the findings and 
sentence as to accused Plants, and legally sutficient to support 
only so much of the findings of guilty as to accused Gibeaut as 
involves assault and battery upon Private Jack Joy.at the time and 
place alleged, in violation of the 95th Article of War, and legally 
sufficient to support only so much of the sentence as to Gibeaut 
as involves confinement at hard labor for six months end forfeiture 
of fourteen dollars of his pay per month tor a like period. 

, Judge Advocate. 
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WAR DEPARTMENT 
In the otfice of The Judge Advocate General 

Washington, D. c. 

Board or Review 
CM 200161 SEP 5 - 1933 

UNITED STATES ) HA.WAII.AN DEPARrMENT 
) 

v. ) Trial by G.C.M., convened at Fort 
) Shatter, T.H., December 6-10,12, 

Private 1st Class ARTHUR X. ) 1932, and January 10-12, 1933. 
IRVING (67ll744), Department ) Sentence as to each accused: Die
Headquarters Detachment ) honorable discharge and continament 
(Engineer's Section), YQrt ) tor rive (5) years. Penitential'T• 
Shatter, T.H., and Private ) 
BA.LP.HF. MORRIS (6711749), ) 
23d Bombardment Squadron, ) 
Luke Field, T.H. ) 

REVIEW by the BOARD OF REVIEW 
HILL, Brr'ZING and HALL, Judge Advocates. 

l. The accused were convicted or the following offenses (sUD1!18.
rized): 

CHARGE I: Violation or the 94th Article or War. 

Specification 1: Acting jointly did COlillli t larceny on 
October 19, 1932, at Honolulu, T.H., or 10 airplane 
photographs, value $2.00, property or the United 
States, turnished tor the military service thereot. 

Specification 2: Acting jointly did sell on October 19, 
1932, at Honolulu, T.H., the above mentioned 10 air
plane photographs. 

Specification 3: Acting jointly did conmit larceny on 
October 22, 1932, at Honolulu, T.H., or certain govern
ment property consisting or drawing instruments, equip
ment, photos, and maps, total value $80.15. 
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~GE II: Violation of the 96th Article of War. 

Specification l: Acting jointly on October 19, 1g32, 
did conspire to commit larceny of 10 airplane 
photographs (Spec. l, Charge I). 

Specification 2: Acting jointly on October 19, 1g32, 
did conspire to sell 10 airplane photographs 
(Sl!ec. 2, Charge I). 

Specification 3: Acting jointly on October 22, 1932, 
did conspire to commit larceny of government 
property described in Specification 3, Charge I. 

Specification 4: Acting jointly pn October 25, 1g32, 
at Honolulu, T.H., obtain certain maps and photos 
containing information of the National Defense in 
violation of the Espionage Act (USC !50:31). 

Specification 5: Acting jointly on October 25, 1932, 
conspire to deliver to a representative of a foreign 
nation maps and photos described in Specification 4 
above, in violation of the Espionage Act (USC 60:32,34). 

Specification 6: Acting jointly on October 25, 1932, at 
Honolulu, T.H., sell to Captain Wheeler, believing 
him to be acting in the interest of a foreign nation, 
certain papers, maps and photos to the prejudice of 
good order and military discipline. 

Specification 7: Acting jointly on October 25, 1932, 
conspire to sell maps and photos described in 
Specifications 4 and 5 above, to Captain Wheeler, 
believing him to be acting in the interest of a 
foreign government, to the prejudice of good order 
and military discipline. 

Specification 8: Acting jointly on October 22, 1932, 
at Honolulu, T.H., furnish to Mr. Frisen, believing 
him to be acting in conjunction w1 th an agent of a. 
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foreign nation, tor the purpose of selling data 
pertaining to the national defense. 

Specification 9: Acting jointly on October 22, 1932, 
conspire to furnish to Mr. Friaen the above data 
of national defense, to the prejudice of good order 
and military discipline. 

Each of the accused was sentenced to dishonorable discharge, forfeiture 
or all pay and allowances due or to become due, and confinement at 
hard labor for five years. The reviewing authority approved the sentences, 
designated the United States Penitentiary, McNeil Island, Washington, 
as the place of confinement, and forwarded the record pursuant to the 
provisio~, of Article of War 50i. 

2. The record of trial comprises same seven hundred pages but 
much of the evidence is unoontroverted. Tb.ere is, however, a sharp 
conflict in the testimony as to the extent to which the actions of the 
accused were instigated by the government's undercover man, Frisen. The 
main defense is that of entrapment. 

An effort will be made herein to outline the material evidence as 
succinctly as possible and in chronological order. Certain testimony 
must be first set forth as preliminary to the events which happened 
rapidly between October 15, 1932, when Frisen met the two accused and 
October 25, 1932, ,men the accused were placed in arrest. 

3. Accused Irving was employed as a draftsman in the office or the 
Depar1ment Engineer at Fort Shafter, T.E. (R. 20), and accused Morris 
was a draftsman and file clerk in the Operations Office at Luke Field 
(R. 417). Each was a high class man and had received an excellent 
education (R. 159,498). 

The chief clerk in the Department Engineer's office, Mr. Marek, 
under Yb.om accused Irving worked (R. 20), testified that in the month 
of August, 1932, he noted a falling off in Irving's work, that his 
assignments were not completed, and that he ma.de notes which he tried 
to conceal (R. 20). Marek reported this matter to his immediate 
superior, Captain Wood, the Assistant Department Engineer, and the two 
decided to keep a close watch on Irving. This was done, and Marek 
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noticed that al though Irving was neglecting his assigned work he 
was much interested 1n the vital matters ot :rortitications, triangu.• 
lation data and other things ot the same DB. ture which were not part 
ot .his wrk and were beyond hie assignment (R. 21). Accused Irving 
was overheard by Marek: asking other men in the office tor the grid 
location ot certain vital elements ot :rortitications, although theae 
matters were not at all connected with his ~rk (R. 21). About the 
middle o:r September, 1932, calls 1n the same voice tor Irving were 
coming in over Marek' a telephone (R. 21). Marek: understood these 
calla to be Yi th reference to photographs. On two occasions Marek 
saw a private o:r the Air Corps bring in two packages to Irving that 
were about the size or Air Corps photographs, but he did not see them 
(R. 22,32-33). A.bout September 29th, accused Irving received a telephone 
call in a voice 'Which Marek: recognized as the same voice that had called 
tor Irving on previous occasions. After the call, Irving told Marek 
that the Operations o:t':t'ice at Luke Field desired one set o:r Advanced 
Geological survey maps. Marek: replied that he could not issue them 
without an official request and that Irving should call the Operations 
ottice and ask thElll to put in a request tor these maps through 0-2. 
Accused did so and a :rew hours later an ot.ricial requisition came in 
requesting two sets o:r these maps. When the request ceme in, Irving 
jumped up from his table and began to collect the sheets and to get 
them ready tor shipment (R. 22). This looked ttpeculiar" to :Marek as 
Irving never took any interest in issuing maps.unless asked to do so. 
Marek then told Sergeant Becker, his assistant, to watch Irving (R. 23). 
On October 5th, Martlk, upon his return to his office attar a short 
absence, :round Irving hunting through the cases containing secret maps 
(R. 23-24). A.bout this time, the exact date not being established, 
Marek reported his grounds for suspecting Irving to Major Mllir, the 
Department G-2 (R. 24-50). About October 25th (attar the arrest or the 
accused), Marek made a physical inventory ot all secret and confidential 
maps and found missing two co12ies o:r Road, Trail and Beach Landing mapa, 
Island o:r Oehu, scale l/52,500, one ammonia print o:r Battery Randolph, 
and one tracing showing arcs of fire of existing batteries. He.had 
no intormation that any maps were mJ,.ssing until _that date. At an 
inventory of property made November 1, 1g32, one six-inch protractor, 
w1 th case, one map measurer, and one tape measure were found misaing. 
'!be latter articles were not missing. at an inventory taken on October 
18th (R. 25-26,33). Sergeant Beeker, Department Headquarters Detachment, 
Engineer's Section, Fort Shatter, was Mr. ~rek•s aasistant. On October 
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6th, while Marek was teu"'lI)orarily out of' the orf'ice, Becker saw ac-
cused Morris come in and Morris and Irving took the Road, Trail and 
Bee.ch Landing map out or i ta case and examined it. The two also 
examined Inclosure Number two, Annex, :E!ngineer•s Annex, which showed 
tixed and proposed fortifications (R. 35). Irving asked Sergeant 
Becker if the entire island was tied into one system ot triangulation, 
and also asked various questions about coordinates, and for a map ot 
the "Chemical Warfare Layout" at Schofield Barracks. Irving was given 
the intonn.ation. On one job on the reservation map, showing reservations 
on the Island ot Oahu, Sergeant Becker noticed Irving making notes in 
a small black notebook. It was a rush job and on such jobs it was 
unusual to make notes (R. 36-38). 

First Lieutenant Kenneth P. McNaughton, Air Corps, testified that 
the Aloha set ot pictures, to which reterence is made herein later, 
had been made available and sold to m.111tary personnel and others tor 
the cost of production (R. 44g). Lieutenant McNaughton also testitied 
that ear1y·1n the summer (1g32) accused Morris "got to hanging around" 
the Photo section office a great deal and it was necessary ror him to 
give his first sergeant instructions to keep Morris out (R. 445). 

Major Muir, Assistant Chief or Staff, 0-2, Hawaiian Department, 
testitied that he had received a number of reports trom Mr. Marek 
(referred to hereinbetore) and that he had directed Al!.rek to watch 
Irving and report e:rry suspicious actions (R. 51). Major Muir, upon 
receiving turther reports trom Marek, authorized the employment ot e.n 
agent to get in touch w1 th Irving to find out what he ns doing. Roy M. 
Frisen, civilian employee of the Ordnance Department, was the agent 
engaged (R. 32). The mission assigned to Frisen, the agent, was 

"to detemine Vib.ether or not Private Irving had in his 
possession any secret documents belonging to the 
government, what he was up to, and it e:rryone else we.a 
involved in any untoward acts• 

w1th him (R. 112) • 

4. Frisen, the contact man, then a civilian employee or the 
Or&lance Department, was at one time Hawaiian correspondent tor the 
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International Ne,rs Service, and ,rae at the time or trial a repreaentatin 
or the International Newa Photoa (R. llO) and an editorial writer tor 
a Japan••• newspaper (R. 123). He.bad known aoouaed IrVins tor a rear 
or more (R. 110). 

Having agreed to oontaot Irving, Fri1en then began to tomulate 
in hh mind th• beat method ot approach. Recalling that aocuatd IrT1ng 
'hi anre ot hil connection w1 th the International Nns Photoa ot New 
York, 1r1ae:n. thought 1t would gin him an entering wedge 1t he ,rere to 
prepare a "take" radiogram. purporting to oome trom the International 
Newa Photo, oomni11ioning him to provide certain material (R. ll!). In 
turtherano1 ot thi1 plan, Friaen obtained a radio :recei Ting blank -.hioh 
he t1ln..1tsmpld• and a d1l1nry envelope, took them home and prepued 
the m111ag1 (R, 113, Bx, 2), Friat:11r1.1 now ready tor h11 mi11ion. 

is. on Sunday morning, October leth, J!'riaan drove to the 'buraok:1 
ot th• I>1par'laent lieadqua:rter1 Detachment, round aoouaed Inins ·and. 
ahow1d him the "take• radiogram (R. ll!S), Friaen aaid. he needed 1ome 
1oen10 Ti••• ot Oahu and Ining ottered to 1ho,r him aome 'Which h• 
(Imna) had in hh toot locker (R. lle), :r:r111n, atood by u Imng 
took out & 1011110 10 commonly known u tbt •.Uoh&• 11t 1 'tb1oh J'r1aen1 
altho\.l&h h• doubted. 1t1 au1ta'b1l1ty tor h1a purpo11. agreed to w, on 
oonaigmneAt (R, us.us). .loouaed. In1ng than aaid. he had u appo1ntmtAt 
to meet a td1:1d. (aoou11d. Merril) at the umy and Na,y Y,U,0,A, rrhtn 
otteri4 to 41'1'H him down, Ii wa.a th•ai that rrhen mei a.oou114 Morri1 
(B, 111), ll'T1ng and Morrie had planned to T11it Waikiki; 10 rrialll 
took them in hia oar, .lt Waikiki :rr1Hn aho'lred the •tak1• ndiC>gNUll to 
Morr11 a.nd the three 41aouu•d 1t1 Nquirement1 (n, l.21), 2&,rri1 11U. 
1t would bt u;po11ibl1 to get thoa• tingle iale.nd a1r photo, but that 
th1r1 wer• other thinga, and mentioned th• a-s Intellig1no1 n1port1 &114 
1t&t1d that hi oould .get hold ot a.ey HOrtt matuial ht ttnhd 1Uh1r 
tl"Om th1 lngintii''I ott1oeor trom the a-a ottic11 (fl, lH,l~). 

e. OJi W84AHdaf, Ooiobar 10th, a.oouu4 ltt111g 'Dy urugameni m•t 
fl'iiift &i thi Deptn''la&I1i Mu.dquarteH Dit&ohinefii batraakt u4 tht two 
4NYi ta tofi to meet Mol"i"iil Ai the l'tM,O.A, On tiHi way w tow Iniq 
u.i4 \JUI iHl'ii tUu hall bean Ughiefitd AgdUi him t>ui th.Ai hi Wo\ll.4 
11ai ull Of uo Ni awtt from the t U.u u ha and hh p,u 'tel'i fiat 
thAi b&4, rrisefi agteid with him that it wai pf1tt1 :toitlil \ualAtli 
to 111 into \ll'll.111 ii wa1 ttiad1 worth whilt 1J1d lrTin,,1,14. ltf••• ii'• 
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no use handling hot aturt unless there is p),.enty ot dough in. it•. 
Frisen then remembering his instructions to provide an opening 
wondered it Irving wasn't feeling him out as to his scruples in the 
matter, so he said something about having smuggled gems fl'om OelWUlY 
and having done some "booze-running" trom Cuba, in an .endeavor to 
create the impression that perhaps he was a little crooked at times 
(R. 124,125). Irving then said that he badly wanted a lot ot money 
tor the development or some ideas he had. Frisen admitted that he, 
too, would like to get sane money. Then Irving said_that he had sane· 
secret •a~" and could get his hands on a lot more which ought to 
be worth a lot to someone and suggested that Frisen with his contacts 
might be able to do something (R. 12~). Arriving at the Y.M.C.A. the 
two men met Morris, who, atter some preliminaries, handed !'risen aome 
scenic air photographs and a typewritten aheet (R. 12'7; ED. 3a to 3j), 
tor which Frisen paid him $5 (R. 128). The three began discussing 
international~relations. Frisen then told a fictitious story ot aome 
friend named Bill, who, though not a citizen ct the United States, had 
been in G-2's office as a soldier and had upon completion of his 
enlistment carried away information tor which he later had received 
some thousands ot dollars and that this friend was now "bumming• 
arouno. in Hongkons (R. 12g). Morris then stated that he had never 
taken any ae,ret stuff from Luke Field but that he could get anything 
on short notice if the inducement was great enough. Irving told ot a 
secret water supply map, and that a three-inch shell could cripple the 
system at one vulnerable point. Irving spoke also ot a tire control 
map that ,was highly secret, and or a Road Trail and Landing map that 
was highly secret, both of which he could get. Both Irving and Morris 
commented on the amazing laxity with which secret files were guarded 
(R.- 129,130). Frisen then suggested that he could cable t~ his triend 
in Hongkong and ask him it he could negotiate w1 th someone in the 
Orient tor the sale or the defense plans or Oahu. Irving and Morris 
agreed that it was a good idea (R. 130). 

7. On Saturday, October 22d, Frisen sent a note to Irving 
suggesting that Irving and Morris meet him at the Y.M.C.A. and to bring 
anything they could (R. 136). In the meantime a dictaphone had been 
installed in Frisen's room and arranganents made by G-2 to listen in 
tram e.n adjoining room (R. 52). The transcript ot the notes made by 
the stenographer who listened in is in evidence as prosecution's 
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Exhibit no • .ua. A.t thia meeting Frhen produced a purporte4. code 
radiogrem trom his tictitioua friend Bill, in which Bill stated in· .. 
e:r:rect that he might be able to get more than FriHn'• tigure (15000) 
it the articles were aatiatacto17. Both Irnng and M:>rria seemed 
pleased (R. 139). Irving and Morri• each then produced certain map•, 
documents, and air photographs With legenda inoludiii.g camouflaged gun 
positions (R. 140); alao a code grid map ot Oahu (R. 142), all ot 
Which was produced at the trial. T'he accused then spoke o:r ren.Una 
an apartment downtown and needing aome mone7 tor that purpoH. J'riHn 
then gan Morri• $10 an.i Irnng $20 ! (R. 15'). Ir't'ing naark:ed that 
his contribution to the cause (Road and Trail mp) •• perhap1 the 
most valuable aingle 1tam concerning d1tena1 plane; that thia map, 
together with another map ot Oahu which he plenned to prepare, 1howiq 
the gun positions ot the defenses toga.ther With their tield1 ot tire 
and rangea, and:other pertinent detenae information, 110uld alone be 
worth in u:oeH ot the $5000 the7 had init1all7 requeated. Re 1tated 
that that map showed ho,r an enemy attacking Oahu would land on the 
beach, what roads, what traill, and 'Where there were no traill, what 
possible routes.could be-utilized by-an inTading torce, and that all 
the enemy- would need to know ill addition to that would be where they 
would meet our gun tire and they would have -the ke7 to our deten11• 
(R. 144). During this meeting Il'Ting walked to the door leading to 
the corridor, Oii•nttd it, peered out, and as he turned and closed the 
door aaid something to the et:rect that "We bave sold our aouls, no 
tooling, and •• can•t be too cautious•, and :Morrie grinned at Friaea, 
drew hie finger acro.sa hie throat and.said, "'l'hia is what we would get 
it we were caught• (R. 153). Going do11I1 in the elentor that afternoon, . 
Irving said to Friaen, "We have been getting ready' and niting tor ti 
chance like this tor a long time and you han giTen us the chance n 
have been looking tor to get aanething out ot our opportunities• (R. 1'57). 

a. On Sunday, October 23d, !'risen met Ining end li>rria b7 arrall8e
men.t and helped to move certain ot their e:rtects to the new apar1ment 
which the two accused had rented (R. 151). Attar. getting 111:to the 
apartment, Morris brought out a aheat ot photographs end pointed out 
that they were photographs or landing fields throughout the territorr, 
emergenc7, auxiliary and regular, both private and military, and showed 
them. to Frisen (R. 152), and there waa a general di1cu.asion o:r their 
tutul'e plans (R. 155-158). 
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9. On Monday, October 24th, Frisen llelped Irving move a drawillg 
board, which Irving had obtained on memorandum receipt, to the 
apartment (R. 167,169). The t~o round Morris at the apartment who 
produced a- bundle containing a roll or tracing cloth, a roll of 
tracing paper and other items, and ·said he could get all he wanted :rrom. 
the A.rmy (R. 1'70). Irving brought out a small protractor marked 

-"DEPT ENGB." and said it was now his (R. 1'71). The three had supper 
in the apartment and there was much discussion of how to assemble the 
military matter to the best advantage (R. 1'73-183). Irving thought 
they would make more money by spreadiDg the material out on several 
maps. Frisen disagreed w1 th him and finally Irving consented to con
centrate his data on one map (R. 176). Morris· furnished a set, brown. 
and white, of sections or a map or Oahu and Irving ea.id it was the 
latest topographical, sectionalized map or the island. It was a United 
States Coast and Geodetic Survey map (R. 235). Frisen was told by the 
accused that they had acquired this map by a piece of strategy in that 
Morris had requisitioned through official channels a set of this advance 
map for Luke Field use and that Irving assisted 1n preparing the shipment, 
and that he made a special container and put in an extra set which was 
sent through channels and so CSJlle to Morris. Morris stated that upon 
its receipt he had taken this extra set, had rolled it up and placed it 
in some part or the office in which he worked where it would be unlikely 
to·be discovered; that if it had been found he would say that it had 
be9ljl misplaced, but it it was not found he planned to keep it tor possible 
future personal use (R. 235). 

10. On Tuesday, October 25th, Frisen went to the apartment in' 
• the afternoon for a :rew moments, :then on the pretext of having work to 

do' lett the )llen there and went to a meeting with :Major MUir and others 
to arrange details tor the arrest (R. 251). About 7:00 o'clock in the 
evening, Frisen again came to the a}?artment telling the men that he had 
good news, that he •smelled" money, as he had received instructions to 
meet the foreign agent, who was to do the negotiating and handle the 
pay details, at the Waikiki Ta.Tern at 9:00 (R. 252);, and that he would 
briDg the agent to the apartment. The two men at first thought it 
1nadT1sable for them to meet the foreign agent, so that their identi 't7 
might remain undisclosed ( R. 252) , but 1 t was r inal!y agreed tba. t Frisen 
could bring the agent there (R. 253). Shortly attar 9:00 Frisen returned 
to the apartment with the supposed foreign agent who was 1n 1'act 
Captain Wh.88ler. Attar some pre1Jm1nery negotiating, the two men 
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produced their material and the supposed foreign agent selected 
certain items for which he laid down $100 (R. 255-261). At a pre
arranged signal given by Frisen, !iajor Muir and o·~hers demanded 
entrance, were admitted, and Irving and Morris were placed in arrest. 

11. Among the i tElllS furnished Frisen by Irving and Morris in 
·addition to those heretofore mentioned were a vertical mosaic purporting 

to be the Wa1roanelo Landing Fields A & B, marked •secret" (R. a:>6); 
a contour of Ford Island on which were indicated machine gun positions 
for the defense of the island (R. 207); vertical photographs of Ford 
Island showing the extent to which the island was to be improved (R. 211); 
four sheets containing a list of the coordinates or certain fixed anti
aircraft gun positions on the Island or Oahu (R. 215); a tracing cloth 
drawing showing the 'Oahu Railway and l'.,and Company's trackage showing 
the locations, fields of fire, and maximum ranges of a large am:,unt 
of armament on the Island of Oahu (R. 216); locations of camp sites 
.and data (R. 226); a black and white reproduction of the Island of 
Oahu bearing a heading "Airports - Regular, AUJCilia.ry, and »nergency 
I.anding Fields, Oahu" (R. Z37); confidential/documeht headed •coast 
Defenses of Oahu" containing a list of calibres of guns, 'ranges and 

·location (R. ~AO); confidential sheet headed brief summary or Air Corps 
Unit Defense Plan as revised Septa:nber 1932; ammonia print titled 
"Fort DeRussy, Battery Randolph Electric and Water SystElll" (R. 246); 
and others turned over between October 16, 1932, and October 26, 1932, 
inclusive. These exhibits were introduced in evidence and later 
withdrawn. Many of the exhibits were either secret or'con!'idential, 
were accurate, and had military value; while others were not so 
accurate, were not confidential, and had no military value (R. 395-406, 
41()-416,437-442). 

12. F.ach of the accused ll!l.de a statE1I1ent to Major MJ.lir before 
the trial, which statements were introduced in evidence and marked 
Exhibits 69 end, 70. F.ach accused also took the stand at the trial. In 
many details their testimony is corroborative ot that or the prosecution's 
witnesses. Concerning their meeting With Frisen on October lgth, Irving 
testified: • 

"Mr. Frisen talked that evening about en hour and a 
half, a monologue. I can't remember. everything that was 
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' 

'said but I gained the impression that he was romancing 
a great deal.*** I romanced also and I rsnember that 
Morris did too. I said many things I 1f0uld hate to 
have had to live up to• (R. 513) • 

Irving ~so _stated at the trial: 

"I have previously stated that my object was to 
trap Frisen. Here on the stand I can't truly say it 
ns to trap Mr. Frisen • it was to :t'ind out all I 
could about him and his associates and to do what 
seemed right w1th that 1.nro:rmation (R.- 500). *** On 
the.~wenty-second or October I told Morris that I knew 
what I n.s doing *** :my main reason tor not telling 
him is that Morris is impetuous and he would be liable 
to give the whole thing away if he knew exactly what 
was happening" (R. 656). 

Morris testitied that when on October 22d he receiTed the telephone 
call trom Irving saying that Fr1sen had received a reply trom his 
triend Bill in Shanghai, 

"I remarked•* 'What the hell• and then I said something 
that I did not like such a proposition. Irving over
rode my objection rather strenuously, said he knew what 
he was doing, >I:**• Well, I have .almys been used to 
making quick-decisions and knowing Irving as well as I 
did I instantly decided to back his play, whatever it 
was. I tigured that there wasn't the remotest possibility 
that Irving was serious about actually selling. goverment 
military secrets just tor whatever cash he could get out 
ot it*** and I tigured that 8Il.ything he was-willing to 
back up I ought to be willing to.· I had enough cont1dAD.ce 
in the man's character and in my own ability to handle 
any situation that might arise atterwards, to take a 
chance on stepping into this game• (R. 594,595). 

13. J. briet on behalt or the two accused n.s tiled by civilian 
counsel on August 10th. This briet is mainly directed to the iesua 
or entre,pment and has be81l given caretul consideration by the BOard 

·· ot Renew• 
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' 14. It was argued at the trial that the accused never had 
oomitted similar ottensea, and would not except tor the arttul 
aolic1tations e.nd suggestions ot Frisen have committed the acts tor 
which they were tried. Able e.nd extensive argument was made by 
both aides on this question respecting 'both the law on entrapment 
e.ud the taots ot this case. The court-martial ms well advised· and 
presumably gave this qwistion serious consideration, The law member 
n.s e.n experienced otticer ot The Judge Advocate General •a Department. 
By its t1nd11J8s ot guilty the court, in ettect, has round no entrapmell.t, 
The appointina authority likewbe had the benefit ot a caret\;l review 
ot tlle evidence and the law involved, and with his approval of the 
tind1ngs ot guilty the Q.Uestion ot whether there was or waa not 
entrapment ill. thie case is closed ill. so tar as the powers ot the 
Board of Review are concerned, (Note to AW f>Oi, M.c.u., 1g2a, P• 21.e; 
CM 152797,) The latest and most authoritative case on the law of 
entrapment holds that this issue ia one ot fact, Sorrell• Te United 
States, 287 u.s. 435. In· the face ot the testimony ot Frisen and 
the other prosecution Witnesses; of the prior act1Vities of tbe O.CC\1$ed 
teat1f1ed to by Ma?'9k: and others; ot the taot 'that the aocuaed. so read117 
and 1D. so short a period of 'time entered upon the lfOrk of aoquiriiis 
ud aa,cnbl1ng oont1den'Ual data of militar, value; and of the aclm1ea1ona 
ot the e.ccueed, the Board ot Review 11 constrained to hold aa • attar 
ot law that there 1• ill. the reQQrd 1ub1tu.t1al eTidence to eupport the 
t1ndina, ot e;uUt7, 

' 
1~, C1T1l10A oounatl in their br1et otted a hold1ng b7 tht Bo,.r4 

ot RoT1ff, co!!,ourred. l~ bf 'l'he ,Tudge Advocate Oenere.l (CM l8.73lVf J>1s. 
ep,, J'AG, 1912-1930, par, 1248) that tb.11 ccmv1otton bf a c;o~:rUf.l. 
ot • 1ol1U,:r, no't ~~4 in criminal :p;raoUo••, ,rho 11 S.Uolt14 Nl4 . 
l~t4 1nto tho conm1nton ot a crimillal ottense by a ll11l1ta;cy poUc. 
ott1oer ~4 h1• •••11tallt•, or other agent• ot the soTe~n.,. 11 
oo?ltra17 to p1,1bl1c poUo;y ttnd tha.~ ,uoh 1nducement 1, ta~· to tht 
;recot"d, Vpon. examini»a ~t record, 1t :le touncl tha1 aoc114e4 J~ ~ii 
MH )la4 ~OUY' al>f:lndQ:tto4 'the proJect un'Ul be wa1 \I.PbJ;"aidec\ fm4 urse4 
to c,ol!ll!1t ~' ~eta to~ Wh1eh Jle wa1 l4te:r. 'tr1td; ~ 1kt. of tAOllf ·· 
~!llUf 1U1UDg\1.11h.C!,\llt fl'Q!II the l>l'Hellt caae, At tb,e t~t Of ~~l 
O.eg11ion (1~2\l) th•ro was "' di.thre~o, of QF!n:to:i:i. t:g. ~ll, Tilr19~ . , 
r,c,.,~ oo'L\ft~ as w whe~e:r. tho 1saue of S11t~pmell." -.11 op-. of ~- Q~ 

faQ\, l11deed, tha'\i 41fto:ronQt ot QI>tn1o1' na man:ttoot ~ the Sorrell•. 
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case itselt (see ~issenting opinion ot Mr. J'Ustice Roberts) decided 
in 1932. 

It is well settled that decoys may be used to entrap criminals, 
and to present opportunity to one intending or Willing to commit 
crime.- Newman v. United States, 299 Fed. 128, 131. It this ie true 
in the ordinary case, how wch more ought 1 t to be true in terreting 
out those who are willing to sell valuable state and military secrets, 
the possession ot which by a foreign government might, in case ot war, 
threaten_the very existence or this countl7'. 

16. Action on the record of' trial in this 
-

case has been delayed 
at the request ot civilian counsel in order to enable them to study 
the record and to prepare their brief', which was finally submitted on 
August 10th. 

17. Both ot the accused were serving in their first enlistmenta." 
IrviDg was 23 years old and Morris 22 years old at the time ot the 
commission of' the otf'enses. 

18. The court was legally constituted. No errors injuriously 
attecting the substantial rights ot the accused were conmitted during 
the trial. The record of' trial is legally sutf'icient to support the 
tindings and sentence. Confinement in a penitentiary is authorized 
by the 42d Article ot War tor the oftense of' larceny· involved in 
Specification 3, Charge I, recognized as an offense of a civil nature 
and so punishable by conf'inament in a penitentiary tor more than one 
year by section 287 ot the Federal Penal Code; and for the ottense ot 
obtaining information w1 th respect to the national defense Yi th reason 
to believe it was to be used to the injury ot the United States involved 
in Specification 4, Charge II, recognized as an oftense ot a civil 
~ture and so punishable by continE111ant in a penitentiary for more than 
one year, bJ section 1, Title l, Act ot Congress·, approved June 15, 
1917 (~ Stat. 217, 218); and tor the ottense ot conspiring to deliver 
secret data relating to the national defense to an agent of a foreign 
govermnent with intent that it might be used to the injury or the 
Ull.ited States, involved 1n Specification 5, Charge II, recognized as 
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an offense of a civil nature and so punishable by confinement in 
a penitentiary for more than one year by section 4, Title l, Act 
of Congress, approved June 15, 1917 (40 Stat. 219), and by section 
37 of the Federal Fenal Code. 

;rudge Advocate. 
( • l I , . 

; ••• ,• -- l ·-' '• ,-
,._.. '\' \'' 
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WAR DEPAR'.I!,00,,'T 
In the Office or The Judge Advocate General 

Washington, D.C. 

CK 200207 

UNITED STATES ) !'Ilm DIVISION 
) 

Major O'l"D

v. 

U.NN' W. !'REEBOBN 

) 
) 
) 

Trial by G.C.M., convened at 
Plattsburg Barre.ck:•, New York, 
Jlaroh 'I and a, 1933. 

(0-5180), 26th Infantry. ) Di sm.1 aaal. 

OPINION of the BOARD OF BXVIEI' 
MoNIIL, MaDON!Lt> and HALL, J'udae .A.d'VOo&tH 

· ORIGINAL EIAMINA.TION by C.BMVER, Judse Adwce.-te. 

l. The Board of Review has examined the record ot tri.al in 
the case ot the officer named above and 1ubmit1 thia, 1ta opinion, 
to 'l'h• J\ldi:t J.dvocate General. 

2. ini, aocuae4 waa tried upon the tollonna Charge and 111101• 
tioat1ona1 

CRA.'RCZ1 · Violation ot the 9~th .A.rticle ot War. 

Specification ls· (li'alae official 1tatem8l1t - finding of not guU't)P). 

Specification 21 (False otrioial statement• finding.of not suil't7),
I -

_sp,oitication St (Uttering wortillea1 oheok - finding ot not.guil~) •. 

Specification ,1 In that Major o. W~ J'reeborn, 26th Infantry, 
did, at Platt.burg Barracks, N. Y., on or abou't .Tanuary 
11, 19~, With intent to deceive Captain R. B. Watkin.a, 
Adjutant 26th Infantry, officiall7 report to said 
Captain.Watkin• that, he had telegraphed General Motora 
J.oceptance Corporation, Atlanta, ae.., one \undred and 
sixty dQllara (tle0.00) on .Tanuary 12, 1933, 'lhich 
report •• known by the aaid Major Freeborn to be un
true in that the money na actually telegraphed on 
J'anua_ry 21, 1933. 
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Specification 5: In that Major o. w. Freeborn, 26th 
Intantry, did, &t Plattsburg Barracks, N. Y., on 
or about .ranuary 21, 1933, with intent to deceiTe 
Lieut. Colonel H. H. Pritchett, ExecutiTe O:rticer, 
26th Infantry, officially report to said Lieut. 
Colonel Pritchett that he had telegraphed General 
Motors Acceptance Corporation, Atlanta, Ga., one 
hundred and sixty dollars ($160.00) on January 12, 
1933, which report was known by the said Major 
Freeborn to be untrue in that the money ns 
actually telegraphed on January 21, 1933. 

Specification 6s In that Major o. w; Freeborn, 26th 
Infantry, did, at Plattsburg Barrack•, N. Y., \ 
on or about January 2l, lQ33, with intent to d1• 
ceiTe Lieut. Colonel H. H. Pritchett, Executive 
Officer, 26th Intantry, officially pre11llt &1 
true and genuine a purported receipt from the 
Weatern Union 'l'elegraph Company in word1 and 
figures as tollowa: 

"ROOEIPT FOR TELEGRAPHIC MONEY ORDER Form 73 
PLA.i'l'SBORG, N.Y. l/12/1933 

RECEIVli:D FROM O. W. Fi!EEBOBN 
One Hundred Sixty and no/loo • .. • .. Dollar,, 
to·- be paid to General Mtra Accep Corp .A:Uanta 
Ga subject to the terms and conditions of the 
Money Order Service. · 

THE nsrkfili UNION TELEGRAPH COMPANY 
By: G.F.W.-~--~~~-~--·----Money Order Agent 

Charges 
Paid $ Chgd.• · 

I which purported receipt waa known by the said Major 
Freeborn to be false in that the genuine receipt was 
actually issued and dated January 21, U33, by the 
Western Union Telegraph Company and had been a ... 
liberately altered by the said Major Freeborn by 
changing the date thereof in such manner as to make 
it appear that said receipt waa issued and dated 

•January 12, 1933. 
' . 

y 
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Specification 7: (False official statement - finding of not guilty). 

He pleaded not guilty to the Charge and all specifications there
under, and was found guilty of the Charge and of Specifications~. 
5 and&, and not guilty ot Specifications 1, 2, 3 and,. No 
evidence of previous convictions was introduced. He was sentenced 
:to be dismissed the service. 'Jll.e reviewing authority approved the 
sentence, and forwarded the record of trial for action under the 
48th Article of War. 

3. SUch evidence as relates only to Specifications 1, 2, 3 
and 7, of which the accused was found not guilty, will not be con
sidered in this opinion. 

4. The circumst~nces preceding the commission of the three 
offenses of which the accused was found guilty, all of which are 
alleged to have occurred on J"anuary 21, 1933, may be briefly out
lined as they are disclosed in the evidence. Early in November, 
14il32, Colonel Harry E. Knight, commanding the 26th Infantry and the 
post of Plattsburg Barracks, called accused into his office and told 
him that he had received communications from various people indi
cating that accused was indebted to them and that he "apparently 
was pretty well involved financially". He told accused that he 
would be very glad to help him and directed that he submit a letter 
listing all of his debts, and include a plan to liquidate them 
(R. 2e-27,2g). Under date of November 9, 1932, accused sub:nitted 
a list of his obligations aggregating $774.52; upon which he pro
posed to make monthly payments of J24g.25 from his monthly pay of 
$3g7.00. He also mentioned in addition two personal loans amounting 
to $400, due May 1, 1933, which he expected to pay from outside 
income on or before April 1, 1933. Included among his obligations 
was one of $447 upon a contract with the General Motors Company of 
Atlanta, Georgia, upon which he proposed to pay'$80 per month in 
accordance w1 th the contract (R. 12; Ex. A). The General Motors 
Acceptance Corporation, Atlanta, Georgia, in a letter to the 
Commanding General, Second Corps Area, dated December 5, 1932, 
reported that accused ns then in arrears to the emount of $160, 
$80 of which had become due ·on November let and $80 on December ls'\, 

I 
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and asked assistance in seeing that the account was brought up 
to date (R. 13; Ex. B). This letter was referred to accused 

· through military channels and he was directed to explain his 
failure to carry out the payments outlined 1n his letter ot 
November 9th to the commanding otticer. A.caused r•turned the 
communication by indorsement on December 12, 1932, stating that 
he had mailed a check tor $80 to the General Motors Acceptance 
Corporation on o.r about November 2, 1932, which was still out
standing, and that he had stopped payment on it. He ottered to 
issue a new cheek. The commanding officer being satisfied that 
this check had been lost, re~uired accused to draw a new check 
to replace it and forwarded that cheek through channels (Ex. B). 
Thereafter a letter (Ex. I) trom the treditor COI".Poration 
addressed to s. o. Talbot, Lieutenant Colonel, ·A.G.D., Governors 
Isla.Jid, New York, dated January 17, 1933, ns referred to accused 
by 2d indorsement (Ex. C), Headquarters Plattsburg Barracks, 

' January 20, 1933, signed by captain R. B. r.atkina, Adjutant. 
This letter acknowledged the receipt or the check tor $80 in place 
ot the one claimed by accused to have been :rorn.rded in November, 
and reported that the second check had been returned by the bank 
unpaid on January 4th. The letter further stated that accused 
was in arrears tor the November, December and January payments ot 
$80 each, an.d asked assistance in.seeing that ac~used mailed at 
least $160 in certified funds innnediately •. The indorsmnant to 
accused directed that he return the paper by 11:30 a.m., January 
21, 1933, and make tull explanation ot the matter, stating what 
action he proposed to take to satisfy the onrdue obligation 
(R. 60,63,1-4-15,24-25; Exs. C,I). 

5.·captain R. B. Watkins, a witness tor the prosecution, testified 
that he was Adjutant ot the 26th Infantry and tp.at ~uring the 
morning ot January 21, 1933, accused came into his office with some 
papers in his hand and said: "There is something tunny about this, 
as I Wired those people money on January 12th• (R. 18). Witness 

·kll.ew that accused was referring to the Generel :M>tors Acceptance 
Corporation and accused then told him that he had telegraphed them 
$160 o~ January 12th (R. 19•20, 24). W1 tness expressed the opinion 
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that accused w.s talking to him "unofficially-". He had sent 
the indorsement (Ex. C) to accused that morning and it was the 
only communication ~e had placed in accused's box (R. 21). A.tter 
making the above statement,- accused was told to "walk right in 

. and see the Executive Officer" (R. 18). Accused entered the 
o:rtice of the executive.officer, Lieutenant Colonel Pritchett, 
and, a few minutes later, witness went into the office and listened 
to the conversation in relation to the "General Motors Acceptance 
Corporation receipt" accused had presented to Colonel Pritchett. 
Witness then left the office and, called the Western Union telegraph 
office, after which he reported to Colonel Fritchett·e.nd was 
directed to recall accused (R. 2e). 

Lieutenant Colonel H. H. Pritchett, .Executive O:t:ficer, 28th 
Infantry, Plattsburi Barracks, New York, testified that accused came 
into his office between 11:00 and 11:15 a.m. on January 21, 1g33, in 
connection with official correspondence referred to him, which 
required return by indorsement not later than 11:30 a.m. on that 
date. Accused had the letter from the General Motors Acceptance 
Corporation, dated January 17, 1933 (Ex. I), and said that he did' 
not understand why they were complaining so much about having the 
check returned marked "Insufficient Funds", since on January 12th, 
five days before the letter was written, he had wired this 
corporation $160 (R. 58-60,63-64). In substantiation of what he 
said, accused presented a Western Union Telegraph Company receipt 
for the money he had wired, which receipt was identified by witness 
and received in evidence as Prosecution's Exhibit F. This receipt 
was dated "l/12/33" when thus presented, and witness was positive 
it was in the same condition when he examined it in court. There 
was no question in the mind or w1 tness but that accused was pre
senting the receipt to him in his official capacity as executive 
officer of the 26th Infantry (R. 61-63). He returned the receipt 
to accused and told him to state in his indorsanent what he bad 
told witness about the $160 and to attach the receipt, or a copy. 
Accused then left the office (R. 68). Upon the report by the 
Adjutant of a telephone conversation (R. 64), witness directed the 
Adjutant to call accused back to his office. While accused stood 
before him, witness, with the receipt before him, called the 
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Western Union (R. 68) and then told accused that it would be 
necessary for him to keep the receipt for :t'urther investigation 
(R. 64-65). Accused made no objection to leaving the receipt 
(R. 67). He did not warn accused because the latter had come in 
on "his own initiative•, 8.Ild they were engaged in an ordinary · 
conversation, •a routine procedure on a file or papers" (R. 66-67). 

Grace F. Wells, Western Union telegraph operator, Plattsburg, 
New York, testified that accused filed a money order tor $160 at 
the Western Union office in Plattsburg at 10:28 a.m. on January 21, 
1933. Witness produced a photostatic copy of Western Union money 
order, dated Plattsburg, N.Y., l/21/33, payable to General Motors 
Corporation, 494 Spring St., N.W., A.tlanta, Ga., on which appeared 
the name of o. w. Freeborn as sender. She also produced a photo
static copy of Western Union money order, issued at Atlanta, Ga., 
No. D 855164, payable to the orde~ of General Motors Acceptance 
Corporation, dated January 21, 1933, in the amount of $_160, and 
signed by the Tree.surer or the Western Union Telegraph Company, 
southern Division. The photostatic copies were received in evidence 
as a part or !!Xhibit 7, but were returned to the company and copies 
are attached to the record. (It will be noted that while the 
description or the photostatic copies ot these orders states that 
they are dated •l/21/33" and "January 21st, 1933", reepectivel7, 
the certified true copy of the former attached to the record is 
erroneously dated "l/2 1933".) Witness wrote a receipt for the 
money and gave, it to accused who seemed to be in a hurry. She 
identified "Prosecution's Exhibit F" as the receipt, but stated 
that the "date looks as though it has been changed, or. written 
over•. She made out the receipt on the date the money was given 
her, her initials were at the bottom. of the receipt, and she was 
"almost positive" that the date, the "21st•, was on the receipt 
when she issued it (R. _ 70-71). Upon reference _to her files, she 
said that she had no transaction· ror $160 on January 12, 1933. 
The figure •12• on the receipt was not in her handwriting and she 
had not put it there (R. 72), but the rest o:f' the receipt was in 
her handwriting (R. 73). 
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Colonel Harry E. Knight, 26th Infantry, Plattsburg, New York, 
testified that on or about January 23, 1~33, he talked with 
accused concerning delinquencies which had come to his attention. 
Re warned accused in great detail as to his rights under the 24th 
Article. ot War, read the Article to him, told him he was being 
investigated, and, before proceeding to question accused, asked 
him it he had any questions to ask. Accused said that he understood 
his rights. Colonel Knight at that ti.me had the alleged receipt 
trom the Western Union Telegraph Company, Exhibit F, and relative 
to this accused then stated that he had sent the money on January 
21st (R. 27-28) • 

6. At the close of the case for the prosecution the defense 
moved tor an acquittal "on some or all of the Specifications", under 
the provisions ot pare.graph 71 d of the Manual tor Courts-Martial 
(R. 92). The motion was argued-(R. 92-99} and denied by the court 
(R. 99} • . 

7. Accused did not testify or make any statement to the court/ 

For the defense, Major Nelson A. Myll, Medical Department, 
Plattsburg Barracks, New York, testified that upon .the annual 
physical examination of accused on January 18th (R. 103} pus was 
found in his urine, indicating the possibility of an infection of 
the genital urinary tract of both the bladder and the kidney, or 
above the bladder and the kidney (R. 104-105}. Accused had made no 
complaint at that time (R. 106} and, as far as witness could tell, 

· he did not know there was anything the matter with him before the 
18th. He was then told that he had a condition which would require 
further investigation and treatment, but he was not informed whether 
it was serious or minor. From that date accused undoubtedly began 
to worry about what his condition might be, which would affect him 
mentally (R. 107}. Witness was sure the condition existed prior 
to two weeks before (R. 105,108). Accused was admitted to the 
hospital on January 25th tor further observation and treatment. At 
the time of the trial, March 7, 1933, accused was not on sick report, 
but was still under observation and had improved to the.extent that 
the oondition was expected to entirely· clear up _(R. 105). 

_,,_ 
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Captain R. :s. Watkins, 26th Infantry, was recalled as a witness 
for the prosecution and testified that accused was placed in arrest 
on January 24, 1933, the da.y before he went to the hospital (R. 111). 

8. The foregoing evidence clearly establishes that the accused 
mat, to Captain Watkins, the Adjutant, and to Lieutenant Colonel 
Pritchett, the executive officer, the false statement that he had 
telegraphed· $160 to the General Motors Acceptance Corporation on 
January 12, 1933, as alleged in Specifications 4 and 5, respectively, 
whereas it is clearly proven 'that he had,telegraphed $150 to that 
company less than an hour before he made the statamenta, and that he 
had sent no money on January 12th. Although Captain Watkins testified 
that the report to him by the accused was unofficial,. the Board of 
ReView is or opinion that a report made to an adjutant Yi th reference 
to a communication which the latter had just officially referred to 
the.accused with a request for an explanation, must, under the 
circumstances here shown, be regarded as an official report to him 
in his capacity as adj~tant. 

The receipt which the accused ~ceived from the Western Union 
Telegraph Company at 10: 28 a.m. on January 21, 1933 (written 1/21 1933) 
was altered so that when he presented it to Colonel Pritchett between 
11:00 and 11:15 a.m., it read 1/12/1933, the alteration being accom
plished by inserting the figure l in front or the 2 and by converting 
the l following the 2 into an oblique line separating the numerals 
representing the day or the month and the year. In view of the short 
time, about forty minutes, which elapsed from his receipt of the 
paper at the Western Union office at Plattsburg, at which time he 
seemed to be in a hurry, until he presented it to Colonel Pritchett 
at Plattsburg Barracks, and the fact that the obvious alteration 
confonned to ·his statement made at the time he presented it that he 
had telegraphed the money on January 12th, together with the other 
circumstances, the conclusion is warranted that he made the alteration 
himself and presented it with intent to deceive Colonel Pritchett •. 

To knowingly make a false official statement has always been 
regarded as conduct unbecoming an officer and a gentleman in violation 
of the 95th Article or War. M.c.u., 1g2a, p. 185; Winthrop's Military 
Law and Precedents, Reprint lg2(), p. ?13. The deliberate alteration 
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ot a writing and presentation of it to a superior officer with 
intent to deceive him relative to an official lila.tter is similar 
to, and at least as serious as, knowingly making a false official 
statement. 

9. Objection was made by the defense to the introduction 
of the altered receipt on the ground that it was the personal 
property of accused and •was improperly obtained by the Govermi.ent•. 
The tacts are that it was voluntarily presented by the accused to 
Colonel Pritchett to-substantiate his statement that he had wired 
$160 on January 12th; it was returned to accused by Colonel Pritchett 
Who told him to attach it or a copy to his indorsement returning the 
complaint which had been referred to him; that immediately there~ 
atter, on receivi_ng trom the Adju tali t a report ot his conversation 
by,telephone with the Western Union office, Colonel Pritchett called 
accused back, asked to see the receipt, which was given him, and, 
atter telephoning to the Western Union office in the presence ot 
accused, said that he would have to retain the receipt, to which 
accused made no objection. The Board ot Review is ot opinion that. 
the two conversations between accused and Colonel Pritchett must 
be considered as one transaction, and that accused voluntarily pro
duced and turned over the receipt to Colonel Pritchett, who, in Tiew 
ot developments, was without doubt authorized to retain it. Although 
numerous other objections were made by the defense, they were for 
the1nost part of a trivial nature and do not warrant discussion. 
The record ot trial presents no other suostantial question ot law. 

io. J.t the time ot trial accused was 47 8/12 years of age. 
The statemen"t of his service as contained.in the Official A:rmy 
Register is as follows: 

•(Non-Federal, l lt. Co. K, 18 Inf. Pa. N.G. 6 Jan. 
le to 20 June 16 and from 6 Jan. 17 to 12 Apr. 17.) 
--1 lt. Co. K 18 Int. Pa. N.G. 2l June 16 to 5 Jan. 
17 and from 13 A,pr. 17; capt. of Int. u.s.A. 30 July 

· 18; accepted 4 Oct. 18; vacated 14 Sept. 20.--0apt. 
_or Int. 1 July 20;· accepted 14 Sept. 20; m.aj. 18 
A,pr. 32.• 
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11. The court,was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during 
the trial.· For the reasons stated, the Board of Review is of 
opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence and ?Jarrants continnation 
thereof. A. sentence of dismissal is mandatory on conviction of 
violation of the 95th Article of War. 

Judge Advocate. 

To The Judge Advocate General. 



WAR D.EP.ARTMENT 
In the Office of The Judge Advocate General 

Washington, D.C._ 

CM 200231 

UNITED STATES ) SECOND CORPS AREA. 
) 

v. ) Trial by G.C.M., convened at 
) Governors Island, New York, 

First Lieutenant JOSIAH 
ROSS (0-16562), 16th 

) 
) 

February 28 and March 1, 1g33. 
Dismissal. 

Infantry. ) 

OPINION of the BOARD OF REVIEW 
McNEIL, McDONALD and HALL, Judge Advocates 

ORIGINAL EXAMINATION by 0'.Rl:EFE, Jv.dge Advocate. 

1. The Bo1;1.rd of Review has examined the record of trial in 
the case of the officer named above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following charges and 
specifications: 

CF..ARGE I: Violation of the g3d Article of War. 

Specification 1: In that First Lieutenant Josiah Ross, 
16th Infantry, being at the.time custodian of 
the Motion Picture Fund, Camp Dix, New Jersey, 
did, at Camp Dix, New Jersey, and Fort Wadsworth, 
New York, during the period from about August 2, 
1Q32, to about January 1, 1g33, the more exact 
dates being unknown, feloniously embezzle by 
fraudulently converting to-his own use the sum of 
$351.82; the property of the United states Motion 
Picture Service, the said sum of money having come 
into his possession by virtue of his official 
position as Custodian of the Motion Picture l!'Und, 
Camp Dix, New Jersey. 
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Specification 2: In that First Lieutenant 1osiah Roes, 
16th Infantry, did, at Fort Wadsworth, New York, 
on or about November 29, 1932, with intent to 
defraud, falsely make in i ta entirety a certain 

·check in the-following words and figures, to-wit: 
New York, Nov. 29, 1932 •.No. 226 

Co~ Exchange Bank Trust Company, 
. Stapleton Branch, 

621 Bay Street, Staten Island, N.Y. 
Pay to the Order of 1osiah Roes•••••••• $300.00 
Three hundred•••••••••••••••••••••••••• dollars 
Poat Athletic Fund Paul R. Knight, Post Athletic J'W14 
Ft. Wadsworth,N.Y. Captain, 16th__Int. Post J..thletio Officer, 

Ft.• Wads1orth, N. Y., 
which said check was a writing of. a public nature, 
which might operate to the prejudice of another. 

CHARGE II: Violation or the 94th Article or War. 

Specification: In that First Lieutenant 1osiah Rosa, 
16th Infantry, being at the time Agent Finance 
Officer, Camp Dix, New 1ersey, did, at Camp Dix, 
New 1ersey, on or about September 15, 1932, 
feloniously embezzle by fraudulently converting 
to his own use the sum of $110.85, the property 
of the United states furnished and intended for the 
m.ilitary serVice ther~f, entrusted to him the · 
said Lieutenant Ross as such Agent Finance Officer, 
by his principal Major w. B. Dabney, Finance Of
ficer, Brooklyn, N. Y. 

CHARGE III: Violation or tlie 95th J..rtiQle or War. 
-

Specification: In that First Lieutenant 1osiah Rosa, 
16th Infantry, did, at Governors Island, New York, 
on or about October 15, 1932, w1 th intent to de
ceive Colonel Ernest D. Peek, Inspector General'• 
De»artment, who at that time was engaged in making 
an official investigation of the accounts of the 
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said Lieutenant Rosa, as A8•nt Fine.no• Otticer, 
Cemp Dix, New Jersey, officially atate, under 
oath, to the said Colonel Peek, that the shortage 
discovered in the accounts ot the said Lieutenant 
Roaa on September 15, 1g32, by investigators ot 
the Com;ptroller General ot the United states, 
was due to a missing voucher, made out to a Resel'Te 
Otticer, in the amount ot approximately $111.00, 
that the said voucher was discovered between 3 and 
, p.m. September 15, 1g32, in his personal tile by 
someone, whom he believed to be Corporal Connell, 

· and that the said voucher had been posted, which 
statements were talae and known by the said 
Lieutenant Ross to be talse in that there was no 
auch missing l'Ouchar, and no suoh voucher was dia
ooverad in his personal tile by Corporal Connell 
or any other person, nor was any such voucher posted•. 

CIURGX IV1 Violation ot the 9~th Article ot War. 

Specification: In that First Lieutenant josia.h Rosa, 
18th Infantry, did, at Columbus, Georgia, on or 
about December 1, 1932, with intent to detraud, 
wilfully, unlawfully, and telonioualy utter aa true. 
and genuine, a certain check in words and figures 
as tollowa: . 

New York, Nov. 29, 1932. No •. 226 
Corn Exchange Bank Trust Company-
. Stapleton Branch, 

!!l Bay Street, Staten Island, N. Y•. 
Pay to the order ot Josiah Rosa ••••••••••• $300.00 
Three hundred••••••••••••••••••••••••••••• dollars 
Poat Athletic Fund Paul R. Knight, Poat Athletic !'und 
:rt. Wadsworth, N.Y. Capt. 18th Int. Poat Athletic Otticer, 

Ft. Wadsworth, N. Y., _ 
a writing ot a public nature which might operate to 
the prejudice ot another, which said check was, as 
he, the said Lieutenant Roaa, then well knew, talaely 
made and forged. · 

·' 
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He pleaded not guilty to, and was found guilty of, all the charges 
and specifications. No evidence of previous convictions was intro
duced. He was sentenced to be dismissed the service. The review
ing authority approved the sentence and forwarded the record for 
action under the 48th Article of War. 

3. The accused was convicted of embezzlement of money from 
the government and from the Army Motion Picture Service, the 
forging and uttering of a check drawn on the Post Athletic Fund, 
and of making a false official statement under oath concerning 
the Elll.bezzlement of government funds. The facts alleged in the 
specifications and charges are practically undisputed, being 
established not only by uncontradicted evidence introduced by the 
prosecution, but also by the accused~s confessions and admissions 
and, in part, by his testimony before the court. The evidence 
will therefore be stated in narrative form. 

4. On June 8, 1932, accused became .Agent Finance Officer at 
Camp Dix, New Jersey, being appointed by Special Orders No. 39, of 
that headquarters (Ex. A). The records of the Agent Finance Officer 
and cash in the amount of $567.68 belonging to the United States 
government were properly transferred to accused by the officer he 
relieved, First Lieutenant Gaylord Kidwell, Quartennaster Corps 
(Ex. B; R. 15,16). The duties of the Agent Finance Officer were to 
receive collectionsfrom Quartermaster activities and to make dis-

'bursements such as pay rolls and reserve officers' vouchers. The 
funds were received from his principal, Major w. D. Dabney, Finance 
Officer at Brooklyn, New York, and were accounted for to him. The 
disbursements of the office averaged about $75,000 per month 
(R. 17,18) •. 

' On August 2, 1932, accused, in addition to his other duties, 
was detailed by Special Orders No. 76, Headquarters CalllP Dix, New 
Jersey, in charge of tlie Camp Theater (Ex. I), and received and 
receipted for the motion picture funds, coupon books, admission 
tickets and other accountability of the officer he relieved with 
the United States Anny Motion Picture Service (Ex. J; R. 67). In 
the perfonn:ince of his duties, the officer in charge requests and 
receives a certain number of motion picture ·coupon books,'value 
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- ' . 
$]..eo each, trom The Adjutant General, Washington, D. c., or, 
as in this case, obtains the books from the officer be relieves, -
which are then issued to_the various organizations and' sold to 
the personnel. A weekly accounting is made to The Adjutant 
General by showing the books on hand and the number drawn by the 
various organizations, and by transrni tting to The Adjutant General 
a check on the Motion Picture Fund for the coupon books sold and 
paid for. Accused receipted to his predecessor for 1590 coupon 
books, of which 488 were on.memorandum receipt to organizutions 
and 12 were represented by a check for $19.20 (R. 69,70; Ex. J). 

On September 15, 1932, the accounts of the accused as Agent 
Finance Officer were audited by Mr. Arnold Bruckner, Investigator, 
General Accounting Office, Washington, D; c., assisted by two 
special aUditors. This audit showed that there should be on hand. 
cash in the sum of $8729.67, and that there was an actual cash · 

. shortage of $110.85. The shortage was made good_ by accused cashing 
a check for $100 at the Peoples National Bank and Trust Company, 
Pemberton, New Jersey, drawn on his personal account at the First 
National Bank .of Columbus, Georgia, and after Bruckner verified 
the amount ($110.85), accused placed the money in the sate. During 
the audit.one of the enlisted men who worked in the office suggested 
that a voucher might have been paid and then mislaid resulting in--~ 
the shortage. The office was searched but no voucher was found 
(Ex•. C (deposition of Bruckner), Ex. D). ~ On September 19, 1932, 
the First National.Bank of Columbus,' Georgia, received two post 
office money orders for $100 each from accused for deposit to his 

·-account, which made his balance sufficient to honor his check tor 
$100 cashed at Pemberton, New Jersey, when it arrived on S~ptember-
20, 1932. Except for this deposit, his balance at the close of 
business on September 20th would have been $19.18 (Ex. E). · .Atter 
the investigators had left the office, accused ·stated to his chie1' 
clans:, Sergeant Fieids, that on.. the preceding Saturday he had -- · 
needed money for a trip to Washington and, as the banks-were closed 
and he-could not cash a check, he had taken $100 1'rom the safe to 
use for 'the trip, charging· the amount to h~elt as Agent Fina.nee· 
01'ficer (R~ 45-47). 

' 

-5-



(268) 

On September 25, 1932, accused was rel1eved as Agent Finance 
Officer and turned over the records and accounts to Lieutenant 
Kidwell, the officer relieving him. The funds were properly 
accounted for and correct and no irregularities have been found 
in the account since that date (R. 17). 

The shortage of $110.85 which had been found in accused's 
accounts was reported by the Comptroller General to the War Depart
ment and an investigation was ordered. Colonel E. D. Peek, 
Inspector General's Department, Second Co~ps A.rea, Governors Island, 
New York, conducted the investigation. and on October 15. 1932, 
after being fully advised as to his rights under the 24th Article 

·or 'l'lar, accused was sworn and voluntarily stated that there was a 
shortage of $110. and he had obtained $100 from the bank end made 
up the balance frolll cash (R. 52-54). Accused further stated that . 
on the same afternoon. after the audit. he .was notified by telephone 
by Corporal Connell or Sergeant Fields. clerks in the Finance Office, 
that a voucher to a reserve officer of approximately the amount 
short had been found. He returned to his office, rechecked the 
cash, and found he was out only thirty cents at that time. and he 
took out the $110.85 he had previously put in the safe. The voucher 
had'been found between 3:00 and 4:00 o'clock in accused's personal 
file, He stated that the voucher was then entered in the cash book 
and his accounts balanced Within some thirty cents (R. 55,56). On 
octobe~ 21,·· 1932. Colonel Peek again questioned accused and, after 
cautioni:ig him that he was still under oath. read his former state-

, i:nent to him, asked if it was true, and accused replied "Yes". (R. 57) • 
The cash boo~ from the Agent Finance Office at Camp Dix. where all 
of the paid vouchers are recorded. was then produced and accused · 
was'Unable to find the record of ~he 7oucher, which he said accounted 
for his shortage. although he looked at the cash book and ad.mitted . 
that the voucher should be recorded there (R. 58). The personnel 
in·the office, Sergeant Lem N. Fields,· Corporal George H. Conn~llt 
and Private Morris Y\lrak, searched for but never found the alleged 
voucher (R. 26,27,43,45,50). Corporal Connell, the bookkeeper 
whose duty it was to record in the cash book all disl)ursements made 
by the accused (R. 32,33), never made-entry of a voucher for $111 · 
made out to a reserve officer between September 15 and September 
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22, 1932, although if there had been such a voucher paid he would 
have posted it (R. 36). On November l, 1932, accused identified 
before Colonel Peek the check for $1.00 (Ex. 5 of :Ex. E), which he 
had cashed at Pemberton, New Jersey in order to get the fUnds to 
make up the shortage (R. 59). 

Accused left Camp Dix, New Jersey, September 26th, and re
ported to his station at Fort Wadsworth, New York, thus requiring 
that he make a final settlement to The Adjutant General of his 
motion picture accountability at Camp Dix. On November 4, 1932, 
he sent a supplementary weekly report of the Motion Picture 
Servtce for the week ending September 24, 1932, to The Adjutant 
General (Ex. K, :!:le. l-5 of Ex. K). This report was $90 in error 
(Ex. 2 of Ex. K), and on November 18, .1932, accused forwarded a 
check for $90, drawn on the Motion Picture Fund in the Peoples 
National Bank and Trust Company of Pemberton, New Jersey, to correct 
the error (Exi 2 and 4 of Ex. K). Another supplementary report, 
dated November 16, 1932, for the week ending September 24th was 
forwarded to '!he Adjutant General with a check tor $270.40, drawn 
on the same fund and' bank (Exs. 1 and 4 or Ex. K). These two checks 
terminated accused's final accounting of the fund with The.Adjutant 
General except for 12 coupon books (Ex. 2 of Ex. K). From November 
10 through November 24, 1932, the balance of the Motion Picture 
Fund in the Peoples National Bank and Trust Company was $8.58. 
(The sum of these two checks less $8.58, the balance in the bank, 
equals $351.82, the amount accused is charged with embezzling.) 
On November 25, 1932, $12.80 and $353.30 were deposited in the 
Motion Picture Fund, the latter amount being accused's personal 
check drawn on his account in the First National Bank, Columbu.,, 
Georgia. The checks sent by accused to The Adjutant General were 
paid by the Pemberton bank, the check for $90 on November 26, 1932, 
and the check for $270.40 on November 30, 1932 (Ex. L). /This was 
made possible because the account was credited with accused's 
personal check for $353.30 on the Columbus, Georgia, bank, which 
that bank on November 29, 1932, protested and returned marked "In
sufficient funds" (Ex. M). The Pemberton bank received the pro
tested check on December 3, 1932, and wired the accused regarding 
it, who, several days later, telephoned the bank that he would take 
care of the matter immediately. On December 6, 1932, the bank 
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received a letter from accused (Ex. 4 or Ex. L) containing a 
second check for $353.30, drawn on accused's personal account at 
the First National Bank of Columbus, Georgia, which check was 
sent through by the bank and paid (Ex. L). This check was charged 
to accused's account at Columbus, Georgia, on December 81 1932 
(Ex. M). The day before the Columbus bank protested accused's 
first check for $353.30 1 his bank balance was $86.86. On December 

1 19321 there was deposited to his personal account at Columbus, 
Georeia, $176.63 and $300, the latter being a check payable to 
and indorsed !or deposit only by accused, drawn on the Corn 
Exchange Bank and Trust Company, Stapleton, Staten Island, New 
York, on the account of the Post Athletic Fund, Fort Wadsworth, 
New York, signed Paul R. Knight, Captain, 16th Infantry, Post 
Athletic O:t.'t'icer (Ex. M). Thia check was paid on December 3, 1932, 
by the bank on which drawn and charged to the Post Athletic Fund. 
On December 9, 1932, the bank notified Captain Knight by telephone _ 
of an overdraft on the Athletic Fund (R. 101,162), and as Captain 
Knight was en route to the Athletic Office to c~eck his fund, he 
was stopped by the accused who remarked "I know about it" and that 
he had done it, referring to the check. Captain Knight then checked 
his withdrawals with the bank by telephone and his check book had 
no entry for $300 (R. 81,82,83). Accused gave Captain Knight to 
understand that he signed Knight's name to the $300 check (R. 84). 
He had no authority to sign the check (R. 85). Accused stated 
that he had already deposited a check for $160 at the bank (R. 87), 
and he then gava Captain Knight another check, dated December 9, 
1932, for $160 (R. 90; Ex. O). Both checks were drawn on the 
accused's personal account at Columbus, Georgia, were deposited 1n 
the Athletic Fund (Ex. M; R. 92), and both were returned marked 
"Insufficient funds" (R. 104,105). Accused has since made good 
the amount of the forged check for $300 together nth the bank 
charges on the returned checks (R. 93}. 

On December 22, 1932, accused of his own volition went to his 
commanding officer, Lieutenant Colonel Torrey B. Maghee, and 
voluntarily stated, with reference to the government funds in his. 
hands as Agent Finance O:t.'t'icer, that at the ti.me ths auditors from 
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the Comptroller General's orrice came to Camp Dix to inspect his 
account he was actually short not only $100 but more than $100, 
and turther said, "I took the money from the till and used it". 
He also said, "I took money from the motion picture fund and put 
it in the till so therefore there was only a shortage or $100 
left", and "But that is not the worst or it. I forged a check 
on the Athletic fund tor $300 but am making up the money. I 
want to make a clean breast or this thing. I want to put it in 
writing" (Ex. V) • 

On January 18, 1933, accused was again interv-iewed by Colonel 
Peek and, after being again warned or his constitutional rights 
(R. 107), stated that when he terminated and transferred his Agent 
Finance account on September 25, 1932, the fund was short due to 
the tact that he had taken cash therefrom in order to purchase 
the major part of a $200 post office money order which he had sent 
to his bank in Georgia, and that he took approximately $200 in cash 
from the motion picture account to make up the shortage (R. 10;; 
Ex. E). In regard to the two checks tor $270.40 and $90, d..'"8.wn on 
the Motion Picture P'Und and sent to The Adjutant General when the· 
fund had a balance or only about ta, accused stated that he aent 
aa a deposit to the bank his own check tor $353.30 in order to 
cover the above checks •.This check was returned tor inautticient 
funds; and he then aent another check ot the same amount and on 
the B8Il19 bank. In order to make this check good, accused.stated 
that he signed the name "Paul R. Knight" on the $300 check, dated 
November 25, 1932, drawn on the Post Athletic Fund, and sent it 
to Columbus, Georgia, so there would be sutticient !'unds there to 
meet the check: or $353.30 he had deposited in the Motion Picture 
Fund in Pemberton, New Jersey (R. 110,111,120). 

5. .A.ccused took the stand in his own behalf, confining his 
testimony to Specification l, Charge I, the embezzlement or $351.82, 
!the property or the United States A:nr/ Motion Picture Service. Be 
testi:tied that in his capacity as Agent Finance OUicer the monthly 
di1bur1emant1 were about $100,000, and he had that e.JJ¥>unt in his 
,ate at one time. In addition to thi1 work, he wa.1 notified on 
the evening or J.ugust l, 1932, that he was to take oftr the Motion 
Picture Service the next day (R. 125), and on J.uguat 2d he took 
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over the funds and property which were in proper order. The 
help he received from the officer he relieved, who was leaving 
Camp Dix, was negligible and, moreover, this officer took away 
the cashier trained in this work, leaving a cashier who had 
insufficient instruction. The doorman who assists the cashier 
was also taken away. After much difficulty, accused replaced 
these men but the replacements were not properly trained and 
neither he nor his assistants had any ade~uate records as to 
the sale of the coupon books. The books were issued to organi
zations of practically every regiment in the division that was 
at Camp Dix temporarily for training. As a result of the loss 
of coupon books unaccounted for, accused estimated he had paid 
about $200 out of his own pocket (R. 125-130). Since the final 
accounting he ha~ received payment for ten books not recorded 
and the Motion Picture Fund at the bank still has a balance of 
around $12 (R. 130,131). Accused stated he enlisted April 23, 
1917, in the 74th New York Infantry, which became the 108th 
Infantry, 27th Division, with which he served during its entire 
service in France. After the war he attended the University of 
Michigan for three years, taking the mechanical engineering 
course (R. 137), and was commissioned on September 7, 1928, after 
two years enlisted service. He is married and has one child 
(R. 131,132}. 

On cross-examination, accused admitted that on SeptEmber 25, 
1932, be took approximately $150 from the .Motion Picture Fund and 
used it to make up a shortage when he transferred his account as 
Agent Finance Officer (R. 133,134); that l'fhen the two checks for 
$270.40 and $90 were sent to The .Adjutant General, he knew the 
Motion Picture Fund account had a balance of only $8.58 (R. 134, 
135}; and that when he deposited his personal check for ;li1353.30 
in the fund, be knew it was worthless as his personal bank balance 
was less than $100; and that the check was protested after the 
Pemberton bank had paid to The Adjutant General the two checks 
for $270.40 and $90 (R. 135,136). 

In reply to questions by the defense, Colonel Peek testified 
that in his opinion, judging from the meager records which were 
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kept, accused never knew how many coupon books were out or where 
the Motion Ficture Fund stood (R. 115). 

N..ajor Nonnan Randolph, 16th Infantry, Fort Wadsworth, New 
York, testified that in August his assistant had received certain 
change from the accused to be used in making collections, and 
after the collections they were about $35 over. Accused stated 
about this time that he was short $50 and thought it was caused 
by giving out excess change (R. 138,139,142). Witness was 
accused's battalion comma.nder and rated him excellent in perfonnance 
of military duties. In 1931 accused received the junior leadership 
medal for the grade of lieutenant for the battalion, and in 1932 
the junior leadership medal for machine gun lieutenants in the 
regiment (R. 139,140). Accused's company won the competition in 
the transportation show last year (R. 141). 

Captain Faul R. Knight, 16th Infantry, testified that as his 
assistant post athletic officer, accused had access to large 
athletic receipts from boxing, and th&t no discrepancy or over a 
dollar or so was ever discovered. Accused perfonned his military 
duties "exceptionally well" and witness rates him as "superior 
in most things", and would desire him in his command (R. 144,145). 

Captain Samuel L. Metcalfe, 16th Infantry, testified that he 
had known accused about two years and was at present his company 
commander. He would rate accused excelle~t and in a few things 
superior, and desired him to continue as one or his company 
officers (R. 146,147). 

Captain Sidney H. Young, 16th Infantry, testified he had picked 
accused as his assistant adjutant during the national matches at 
Camp Perry in 1931 and his work was superior. Witness would still 
desire accused under his comms.nd (R. 148,149). 

Colonel William w. McCammon, Infantry, testified by deposition 
that he regarded accused as "an unusually efficient young officer" 
(Ex. W); Major Frederick c. Rogers, Infantry, that he was one of 
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the best company commanders in his command (Ex. X); and !Jajor 
Jens A. Doe, Infantry, that he was above average for his rank 
and length or service (Ex. Y). 

6. There is ade~uate competent evider~e in the record to 
support the findings of guilty of all the offenses alleged in the 
charges and specifications. Accused has also by admissions, 
confessions, and testimony.acknowledged his guilt of all the 
offenses charged, but ottered in extenuation the fact that he was 
overburdened With work by the two jobs of .agent Finance O~icer 
and officer in charge or the Motion Picture Service, e.nd that his 
assistants in the latter position were inexperienced. A brief 
summary of the evidence under each specification is stated below. 

Specification l, Charge I, alleges embezzlement ot $351.82 
from the Motion Picture Fund, Camp Dix, New Jersey, or which he was 
custodian (Exs. I,J; R. 67). In settling his final accountability 
of the fund he sent to 'lhe Adjutant General two checks for $90 and 
i270.40, drawn on the Motion Picture Fund (Ex. K) when the bank 
balance or the fund was only $8.58, thus overdrawing $351.82. To 
cover these checks, he deposited his personal check of $353.30 in 
the Motion Picture Fund, which was returned because of insufficient 
:t'unds. He finally obtained sufficient funds by forging and uttering 
a check for $300 (Exs. L,M). In his testimony before th~ court 
accused ad.mitted that he had previously taken approximately $150 
from the Motion Picture Fund to make up a shortage in his Agent 
Finance Fund (R. 134). 

Specification 2, Charge I, and the Specification, Charge IV,• 
forgery and uttering. A check tor $300 was drawn :November 29, 1932, 
on the Corn Exchange Barut and Trust Company, Stapleton Branch, New 
York, signed Post Athletip Fund, Ft. Wadsworth, N.Y., Paul R. Knight, 
Capt., 16th Int., Post Athletic Officer (Ex:. M). Captain Knight, 
the custodian of the fund, did not sign the check and did not 
authorize accused to sign his name to the check (R. 85). Accused 
confessed to Colonel Peek that he bad signed the name "Paul R. 
Knight" on the check (R. 120); he also admitted the forgery to 
Colonel :V.aghee (Ex. V) and to Captain Knight {R. 84). Accused 
uttered the check by indorsing it and sending it tor deposit in his 
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personal account in the First National Bank ot Columbus, Georgia. 
It was transmitted to the Corn Exchange Bank and paid (R. 101,102; 
Ex. M). Accused has since made good the $300 (R. 93). 

Specification, Charge II, charges embezzlement ot $110.85, 
government funds ot which he was custodian as Agent Finance Otficer 
(Exs. A,B; R. 15). The accounts were audited on September 15, 1932, 
by investigators trom the office of the Comptroller General or the 
United States and a shortage of $110.85 was discovered, which ac
cused made good out of his personal funds (Ex. C). Accused admitted 
to his commanding officer that at the time of the audit he was short 
not only $100 but more than $100, and that he had taken the money 
"from the till" and used it. He also admitted that he had taken 
money from the Motion Picture :Fund ancl put it in the Agan t Finance 
Fund so there was only a shortage of $100 (Ex. V) • 

Specification, Charge III• false official statement. Accused 
appeared before Colonel Peek, who was eng~ged in making an official 
investigation of the shortage of $100 in the accounts of the accused 
as Agent Finance Officer, and stated under oath that the shortage 
discovered by the investigators of the Comptroller General was due 
to a missing voucher made out to a reserve officer 1n the amount of 
approximately $111, which had been found by Corporal Connell or 
someone in his office between 3:00 and 4:00 p.m. on September 15, 
1932, and the voucher had been posted (R. 52-55). The accused 
later admitted to Colonel Maghee that he was short over $100 at the 
time of the investigation and that he had taken· the money and used 
it (Ex. V). Neither Corporal Connell nor any of the office personnel 
found the voucher after searching for it (R. 25,27,43,44,50) and 
the bookkeeper in charge of the cash book never entered a voucher 
of that amount in the cash book (R. 35). 

7. The knowingly ma.king a false official statement (Specifi
cation, Charge III) is properly chargeable under and constitutes 
conduct unbecoming an officer and a gentleman in violation of the 
95th Article of War. u.c.M., p. 185. The sentence of dismissal 
is mandatory on conviction of violation of the 95th Article of War 
and is appropriate for the offenses of embezzlement, forgery and 
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uttering, or which accused was properly convicted under Articles 
or War 93, ~4 and 96. 

a. At the time or trial accused was 34 7/12 years or age. 
The statement or his service as contained in the Official ai,ny 

Register is as follows: 

"Pvt., wag. and pvt. l cl. Co. F and sup. Co. 
74 Int. N.Y.N.G., Rq. Co. 108 Int. 23 Apr. 17 
to 31 Mar. 19.-Pvt. 5 Obs. Sq. A.s. 28 J\lly 
25 to 6 Sept. 26; 2 lt. A.c. 13 June 26; 
accepted 7 Sept. 26; trfd. to In1'. 21 Apr. 27; 
l lt. l Apr. 32." 

9. The court was legally constituted. No errors injuriously 
attecting the substantial rights of the accused were committed 
during the trial. For the reasons above stated, the Board of Review 
is of opinion that the record of trial is legally sufficient to 
support the findings ot guilty of all the charges and specifications 
and legally sufficient to support the sentence, and warre.nts con~ 
firmation thereof. 

To The Judge Advocate General. 
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WAR DEPARTMENT 
In tr.e Office of The Judge Advocate General 

Washiil€,ton, D. c. 

JUN 7 193) 
CM 200248 

UNITED STATES ) EIGHTE CORPS AREA 
) 

v. ) Trie.l by G.C.M., convened at 
) Fort Huachuca, Arizona., March 

Second Lieutenant LEWIS ) 0 and 7, 1933. Dismissal. 
R. BRIGGS (0-18909), ) 
25th Intantry. ) 

OPINION of the BOA.RD OF REVIEW 
McNEIL, McDONALD and HAI.J.., J'udge Advocates 

ORIGIN.AL EXAMINATION by CBEEVER, Judge Advocate. 

1. The Board of Review has examined the record of trial in 
the case of the officer named above and submits this, its opinion, 
to The J'udge Advocate General. 

2. The accused was tried upon the following charges and 
speciticat1ona: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Lewis R. 
Briggs, 25th Infantry, did, without proper leave, 
absent himself from his proper station at Camp 
Stephen D. Little, Nogales, Arizona, from about 
8:00 a.m., September 6, 1932, to about 9:30 p.m., 
September 19, 1932. 

CHARGE II: Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant Lewis R. 
Briggs, 25th Infantry, did, at Nogales, Ariiona, 
on or about SeptElllber 5, 1932, with intent to 
defraud, wrongfully and unlawtully make and utter 
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Spec. 2: 

3: 

4: 

5: 

6: 

7: 

8: 

9: 

to the Owl Drug Store, Nogales, Arizona, a 
certain check, in 110rds and figures as follows, 
io wit: 

THE FIBST NATIONAL BANK 
No---------

of Nogales, Arizona 

Nogales, Arizona, Sept. 6, 1932 
PAY TO TEE ORDER OF cash $25.00 
Twenty fiv•••••••••••••••••••••••••••••Dollara 

Lewis R. Briggs 

and by the means thereof, did fraudulently obtain 
trom tile Owl Drug Store, twenty tive dollars, legal 
money of the United States, he the said Second 
Lieutenant Lewis R. Briggs, then well knowing that 
he did not have, and not intending that he should 
have sufficient f'u.nds in the First National Bank 
ot Nogales, Arizona, for the payment of said check. 

DATE 
(on or about) 

Sept. 5, 1932 

do 

do 

do 

do 

do 

(Disapproved by 
Reviewing Authority) 

do 

ON AMOU1'T 

The First National Bank 
of Nogales, Arizona 

do 

do 

do 

do 

do 

$10.00 

25.00 

25.00 

50.oo 

25.00 

25.00 

tl'l1rERED TO 

John M. Hughes, 
Nogales, Sonora, 
:Mexico. 
C. M. Martin, 
!logales, Sonora, 
N.exico. 

do 

do 

do 

do 

-2-
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DATE ON .AMOUNT UTrERED 'ro 
(on or about) 

Spee. 10: Sept. 5, 1932 The First National Bank $50.00 C. M. Martin, 
of Nogales, Arizona Nogales, sonora, 

Mexico. 
11: (Disapproved by ' 

ReViewing Authori ty) 

12: Sept. 10, 1932 do 25.00 Army & Navy 'YMCA, 
San Diego, Calit. 

13: Sept. 12, 1932 do 30.00 The Post Exchange, 
Fort MacArthur, 
Calit. 

14: Sept. 14, 1932 do 40.00 The Post Exchange, 
Presidio of san 
Francisco, Calit. 

in each instance well knowing that he did not 
have,·and not intending that he should have 
sutficient funds in the First National Bank 
of Nogales, .Arizona., for the payment of said 
check. 

He first entered a special plea of not guilty of all charges and 
specifications on the ground that at the time of the alleged 
offenses he was suffering trom some mental disturbance or derange
ment to the extent that he was not responsible for any of the acts 
alleged. Evidence for the prosecution and for the defense was heard 
u.pon this issue, and the plea was overruled by the law member in 
properly disposing of it as an interlocutory question. There being 
no objection to the ruling of the law member, the court held that 
the accused was, and should be, held responsible for the actions set 
forth in the charges before it. Thereupon the accused pleaded not 
guilty to, and was found guilty of, all charges and specifications. 
No evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service. The reviewing authority disapproved 
the findings of guilty of Specifications 8, 9 and 11 of Charge II, 
approved the sentence, and forwarded the record of trial for action 
under the 48th Article of War. 



3. Accused was graduated from the t'ni'ted States ~!ili tary 
.Academy on .Tune 10, 1932. Thereafter until September 5, 1932, 
the date of ~he comnission of the first of the alleged offenses, 
he had had one week of temporary duty at Fort Bragg, North 
Carolina, and but one month and five days duty at Camp Stephen 
D. Little, ..l.rizona. T'ne rer:-.ainder of the interval was spent 
on graduation leave for twenty days, legislative furlough and 
travel. 

4. The only defense presented Vias that introduced in support 
of the special plea of not guilty because of mental disturbence 
or derangement, and was to the effect that during the particular 
period from September 5 to 17, 1932, during which the offenses 
are alleged to have been cormnitted, the accused was in a mental 
state known as a •fugue• and that he was therefore not responsible 
for the acts he is alleged then to have committed (R. 11). To 
meet this plea the prosecution used one expert witness, the report 
of a board or medical officers which exrunined accused prior to 
the trial, and the depositions of two witnesses (R. 12-24,60-56; 
Exs. A,B,C). The defense presented two expert witnesses in support 
of the plea (R. 25-48,48-60). 

Major Edward J. Strickler, Medical Corps, was called by the 
prosecution as its first witness (R. 12-24), and was also called 
in rebuttal (R. 60-64). He testified that he graduated in medicine 
in 190?, is a qualified psychiatrist, having specialized in 
psychiatry for twenty-four years, including six years in the 
hospital service for the insane of the States of New York and 
Illinois, has done research V.'Ork at three state psychiatrical in
stitutions and served as psychiatrist in all of the general hospitals 
of the AI'!!l.y in the United States and Hawaii. He is now in charge 
of the psychiatric work at Beaumont General Hospital, El Paso, 
Teza.s (R. 13). Witness was the psychiatrist member and recorder of 
the board of medical officers which examined accused, who was under 
observation for twonty~one days. He identified a copy of the report 
which was received in evidence and is attached to th~ record of trial 
as EXhibit A. The material part of the report, si[ned by the three 
members of the board and approved by the commanding officer of the 
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hospital, follows: 

"The board took under consideration a copy ot 
the charges, the history of the case, 1irolud1ng 
this officer's previous hospitalization·from 
September 27th to October 7th, 1g32, and after 
going over the circumstances with Lieutenant Briggs, 
arrived at the following conclusions: 

(l) That this officer presents no evidence of 
mental disease or derangement. 

(2) That this officer at the time of the com
mission of the alleged offenses was so tar free 
from mental defect, mental disease, or mental de
rangement as to be able, concerning the particular 
acts charge~, to distinguish right from wrong, and 
to adhere to the right." (Ex. A.) 

Witness interviewed accused twice, spending less th.all two houra 
with him, but considered the examination entirely sufficient to 
form a conclusion. He stated it was not a question of hours or 
minutes but of continuing the examination until a conclusion is 
reacted (R. 1g-22). Accused told him that he (Lieutenant Briggs) 
remembered leaving his post and taking the road towards TUcson or 
Phoenix and that somewhere en route he had a collision in which 
his car was damaged; that he left the car., in a garage 1n Phoenix 
and took an aeroplane for the Coast; that he did not remember 
having been in Tia Juana or other points on the Pacific Coast but 
that he regained control of himself in the Bellevue Hotel in San 

·Francisco. Witness took into consideration that whenever accused 
had run out of funds on his trips he went to some Army institution, 
identified himself, and succeeded in getting his personal check 
cashed, and that he had put up at the Bellevue Hotel wh!ch caters 
to the ~Y trade (R. 15). He saw accused practically every day 
although he did not talk with him every day, and the waro.surgeon 
ot accused's ward, a member or the board, also observed accused 
before he appeared before the board. The members ot the board die• 
cussed the situation with accused who believed at that time that, 
in view or the fact that the bad checks had been paid, he was to be 
tried only for absence Without leave. Witness and the ward surgeon 
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:made progress notes on accused's chart and conmrunicated the result 
ot these obsertations ~o the board as a whole. The opinion ot the 
board that accused was not in a tugue was unanimous (R. 19-24). 
Witness does not regard hyi,nosis as ot much Talue in diagnosing an 
alleged case ot amnesia (R. 62). J.ccused's acts were an ettort 
to escape trom what he had come to consider an unbearable aituation 
which was "Partly due to his acadE1D.ic days, partly due to difficulty 
he had at his home, ***and*** being assigned to duty in a remote 
station, away from the things he considered essential to his wel
fare.*** he was suddenly removed from the restraint of' the 
discipline or the Military Academy and found himself on his own 
here, and it just got away with him; he didn't haTe the will power 
to curb it" (R. 64). 

Dr. Oleander Simley, Tucson, ..l.rizona, a 1fitness tor the defense, 
testified that he holds the degrees or Bachelor of Arts, Master ot 
Arts, and Doctor of Philosophy. He has been teaching- psychology 
since 1921, and has qu~lified as an expert before the courts or 
J..rizona. He is not a doctor of medicine nor has he had any 
experience on the start or institutions for the care of mentally 
unbalanced persons. Psychology is concerned with the theory, dis
covery and recognition of mental diseases, and not with the treatment 
of them as in psychiatry. Witness has had no experience in treating 
mental cases but has had considerable experience in diagnosing and 
observing such cases (R. 26-31). He examined accused on three 
different occasions, spending from one and one-half to three houra 
with him on each occasion. Accused is "emotionally unstable with a 
tendency towards dis-association. This is evidenced by the fugue 
which he had, followed by an amnesia tor the period" (R. 32). The 
witness defined a "fugue" -

"The word means, flight. It is WJed in abnormal 
psychology to indicate a type of behavior which might 
be described as follows: it is similar to a somnam
bulism, that is, it has common features, but the 
difference is that the man in a fugue leaves his 
residence and goes away, and this may last tor a period 
or several months, perhaps houra, weeks or months, and 
even years, and during this time he assumes, in some 
instances, a different name, and generally assumes a 
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different set of habits and attitudes and ordinarily, 
when he 'comes to• it is more or less sudden and 
mysterious, he generally has a more or leas complete 
e.mnesia and loss of memory for the events during his 
absence. A. person in a fugue may come to miles away 
from his home and wonders how he got there and not 

· know anything about it. He has forgotten everything 
that happened in the meantime and remembers only some 
of the things that happened previous to his departure." 
(R. 29). 

Witness classified accused as •an unstable individual*** a type 
*** in ·~om the soil was just properly prepared for such an in
cident" (R. 33). One reason for this was the "history factor" 
as obtained from accused - his father suffered a nervous breakdown 
of considerable duration, his twin sister was "highly nervous", 
e.n uncle suffered from some nervous disorder. Accused himself 
might be regarded as a "spoiled child*** too much ofapet in the 
family"• He had never learned to discipline his emotions. The 
high ideals that were instilled into him at the Military Academy 
came into conflict with his impuleive nature. He has had a number 
of "sex episodes• which are probably only indications of his in
stability. He had a girl whom he wished to marry but his parents 
objected. "When a man's love for a girl and for his parents come 
into conflict, something has got to happen.• Witness thinks this 
conflict was one of the important sources of the trouble. Then 
there was his life at Nogales to which he had not been able to 

. make a satisfactory adjustment (R. 34). J. nonnal individual would 
overcome these conflicts, but in an unstable person they may produce 
a crisis• •a tremendous uneasiness*** to go some place, anywhere, 
to get away" (R. 35-3E5). A fugue is an unconscious escape mechanism 
employed as a means of getting away from an intolerable situation; 
it is not employed by the individual consciously, it is not his 
intention to do anything of the sort, and, as a matter of fact, that 
is why he develops the amnesia, because it is incompatible with what 
he wants to do or would do (R. 38). He may exhibit different moral 
attitudes, or e.n entirely difterent personality; or in some cases 
he may not exhibit either (R. 3g,42,43). It would be possible for 

• 
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a person in a fugue to go into a business institution and cash a 
check, make a statement that he is getting the money to go home, 
and still be in the fugue even though he then used the money to 
go elsewhere (R. 47). Witness saw accused put into a hypnotic 
trance for about two hours and observed his reactions while in 
the trance (R. 35,37,48), and was "quite convinced" that it was a 
genuine case of amnesia (R. 37). There are degrees or fugue (R. 39). 
It is difficult to know just when the fugue began, but witness 
believes accused was suffering from a fugue and total amnesia during 
his absence (R. 41,45). 

Dr. J. Edward Caster, Tucson, Arizona, testified that he holds 
th~ degrees of Bachelor or Arts, Master and Doctor of Neurology and 
Psychology, and bas had ten years experience in clinical psychology 
and in teaching psychology at the University or Wisconsin and the 
University of Arizona (R. 49). Ee is neither a doctor of medicine 
nor a psychiatrist (R. 50). Witness observed accused on two occasions 
at the laboratory or the University or Arizona, and on one or these 
occasions accused was examined under a hypnotic trance. When it is 
possible to hypnotize a patient, very frequently the loss of memory 
is restored and he is able to give a more accurate account or what 
he did during .the period of the fugue (R. 51,52,54,55). There was no 
evidence that accused was malingering in any way during the examination 
(R. 54,55). As a result of his diagnosis, witness believes that ac
cused was suffering from a fugue at the time of the alleged offenses, 
but there was no evidence of any other form of mental derangement 
(R. 52). A fugue is normally precipitated by some emotional crisis, 
and is accompanied by a partial or total loss or memory. It does 

not always begin suddenly but may be preceded by a period or restless
ness during which the person is in a condition in which he is not 
responsible for his actions (R. 57,58). A person in a,t'ugue is not 
responsible in the ordinary sense or the term, ·because he is only 
partly himselt as far as his behavior is concerned (R. 55). Accused's 
gambling losses and utterance of checks considerably in excess of 
his bank balance might be considered as predisposing causes of the 
fugue, and not necessarily.a part or it (R. 57-59). 

-a-
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5. Such evidence as relate• only to Sl)eoifications a, 9 and 
11 ot Charge II, or which the findings or guilty were disapproTed 
by the reviewing authority, Will not be considered in this opinion~ 

6. The tacts established by the evidence are as follows: 
Accused reported tor duty at Cemp Stephen D. Little, Nogales, Arizona, 
about August 5, 1932, and two or three days later moved into the 
quarters ot Second Lieutenant Augustus G. Elegar (R. 98). J.bout 
7:00 o•olook on the evening or September 5, 1932, accused and 
Lieutenant Elegar attended a picnic or Company F, 25th Infantry-, 
•across the line" from Nogales, Arizona (R. 94). Accused had one 
drink ot beer at the picnic (R. 97). They went from the picnic to 
the Cave Bar, located in Nogalea, Sonora, Mexico, where accused had 
one drink or whiskey (R. ea, 97). The proprietor, John M. Hnghes, 
cashed accused's check tor $10 and the check was dishonored by 
the bank when presented because accused's balance was insufficient 
(R. 72,89,91; Ex. D). Accused and Lieutenant Elegar went trom the 
CaTe Bar to the Casino, a gambling house, also in Mexico, where they 
both gambled until 9:00 o'clock in the evening, accused losing about 
$25 or $30. From there, they returned to their quarters at Camp 
Little (R. 94). Shortly thereafter accused left the quarters and 
we?\i back to the Casino alone, arriving there about 10:00 o'clock, 
where he continued to ~ble until about 2:30 o'clock the ne:ri 
morning, September 6th (R•.78,83,94,102-103). At the casino that 
evening, the proprietor, Charles H. Martin, cashed three of accuaed'• 
personal checks ror $50 each, end six tor $25 eaoh, a total ot 
$300 (R. 7.8). or the J11ne checks that he cashed, he identified, by 
hh aignature indorsement upon the back or each or them, the aix 
checks recei~ed in evidence as Exhibit E (R. 79). The checks were 
cashed separately at the office window (R. 83). Accused requested 
Mr. Martin to withhold checks in the amount ot $100 until 3:00 
o'clock the next atternoon, Septt111ber 6th, when, he aai~, there 
wollld be sutficient fund• in his account to coTer all checka 
(R. 781 79,83). Captain Irving A. Opperman saw accused at the Casino 
around 10:30 p.m., at which time he had "a lot or money in front ot 
him", Captain Oppeman aaked accuaed to go home, ~ then took $50 
or his mone;y to keep tor him until mornill8, but he returned $20 
later aa accused was •running ahort• (R. 103-104). Both Mr. Martin 
and captain Opperman testified 1,hat accwsed was aober and appeared 
pertectly normal at the casino (R. B1.e2,10.c.). Six ot the check•, 
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totaline $200, were dishonored by the bank when presented on 
September 6th because of insufficient funds in accused's account 
(R. 721 73; Ex. E). At the time accused issued the check for $10 
to Mr. Hughes and the nine checks totaling $300 to Mr. 11a.rtin, 
his balance was $127.36 (R. 69). 

A.bout 7:30 o'clock on the morning of September 6th, accused 
was awakened at his quarters on the post b7 Lieutenant Elegar (R. 95). 
Shortly thereafter accused drove up in his car alongside Captain 
Oppennan, as he was walking down the road, told him that he was on 
the way to the target range, and re~uested him to deposit that 
morning to accused's credit at the bank the $50 he had the evening 
before obtained from accused at the Casino to hold for him overnight. 
Captain Oppennan told accused that the sUIJ1 he held was $30, not 
$50, and was about to explain the matter when someone interrupted 
their conversation. ~bout g:15 o'clock that morning, Captain 
Opperman deposited $30 to accused's credit in the First National 
Bank of Nogales, Arizona, but he was certain that accused believed 
that the deposit would be $50 (R. 102-104). 

About 8:00 o'clock, shortly after leaving Captain Opperman, 
accused appeared at the Owl Drug Store (Phillips Reid Drug Co., Inc.) 
Where Clara. M. Phillips, then in charge or the store, cashed his 
personal check tor $25. He appeared to be normal in every way, 
outside of being "in a rush". He had stated to Miss Phillips on 
another occasion that he did not like the station, the town, or the 
people in it, that there was nothing to do but get "tight", and that 
there were no decent girls to go with, nor any place to take them. 
This check was presented to the bank upon which it was drawn but 
was not paid because of insufficient funds (R. 72; Ex. F). 

On the same morning, September 6th, before the regular banking 
hours, he went to the First National Bank: where, his balance being 
$127.36 1 he cashed a check for $125. He explained to the assistant 
cashier that he was going to Tombstone and was in a hurry to get 
away. A deposit ot $30 was made to his account on SeptElllber 6th and 
another of his checks for $25 was cashed on that date (R. eg,75). 

-10-
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The evidence nert shows accused, on September 10th, at. the 
ArrJ:1¥ end Navy Y.M.C.A., Faci1"ic Beach (San Diego), Calitomia. 
That organization, through its business secretacy, Mr. Hugh F. 
Walburn, ca~hed ror him his personal check tor $25 drawn on the 
First National Bank, Nogales, Arizona (Ex. C). This check was 
dishonored when presented on SeptEIIlber 17th because accused's 
account was then closed (R. 74). Accused identifi~d him.self to 
the Y.M.C.A. secretary by means of his class ring and told him 
that he had been knocked unconscious and his personal papers stolen 
during a visit to Mexico, and that he did not wish to apply at any 
nearby military station tor further identit'ication because ot the 
tact that he was slightly over leave and wished to report directly 
to his commanding oft'icer. He appeared to be sober, assured the 
secretary that the check was good, and made no reference to the 
effect that the account might be closed (Ex. C). 

on September 12th, Lieutenant Allison R. Hartman, Post 
Exchange Officer, Fort Mac.Arthur, California, acting for the Post 
Exchange, cashed for accused his personal check for $30 on the 
First National Bank, Nogales, Arizona, which check was later dis
honored and returned because the account was closed (R. 73,74; 
Ex. B). At the time or cashing the check, accused was not drunk 
but there was an odor of liquor on his breath. He stated to 
Lieutenant Hartman that he had been on leave and needed money to 
return to his station at Nogales, Arizona (Ex. B). 

on SeptEIIl.ber 14th, at the Presidio of San Francisco, California, 
second Lieutenant John K. Poole, Air Corps, indorsed a check tor 
$40 drawn by accused on the First National Bank, Nogales, ArizoDA, 
in favor of the Poat Ex:chaDge, and the Exchange cashed the check 
tor accused (Exs. G,H). He stated to Lieutenant Poole that he 
needed the money to return to his station at Fort HuacAUca, Arizona 
(Ex. G). The check was presented at the bank oh SeptE111ber 24th and 
dishonored because the account was closed (R. 75). About September 
15th, accused telephoned to Lieutenant Elegar at Nogales but 
there is no evidence as to the substance of this conversation except 
that accused inquired as to what had happened at the post w1 th 
rererence to him, and made some rererenoe to returning (R. 96). 
accused returned to his station at about 9:00 o•clock p.m. on 
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September 19, 1932, after having been absent without leave from 
8:00 o'clock a.m. on September 6, 1932 (R. 99). 

7. Captain Alexander L. Morris, 25th Infantry, a witness tor 
the defense, testified that on September 20, 1932, he was directed 
by Colonel Knox, the.post cOllllllallder, to act as adviser and counsel 
for accused. He immediately conferred with accused who told him 
that when he realized he was in a hotel in sa.n Francisco, he 
telephoned to his rather in North Carolina, and, after talking with 
his rather a few moments, decided to return to his station. At 
accused's request, witness telegraphed to his rather that $850 
would be necessary to liquidate the indebtedness of accused, and 
in two or three days he received that sum which he deposited in 
the First National Bank ot Nogales, Arizona, to the account or 
A. L. Morris, Agent (R. 106,107). He then paid the holders or all 
outstanding checks or accused from the trust account thus established 
(R. 107-110). Mr. c. E. Martin held nine of accused's checks, 
totaling $300, but ottered to accept $200 in full settlement or 
the obligation, and witness accepted this ofter ot settlement 
because he had underestimated the amount ot accused's total indebted
ness (R. 109,111). All obligations or accused, except that or Mr. 
1lartin, were paid in tu11; Witness receiving acknowledgments and 
accused's original checks {R. 108-110). These receipts and the 
original checks were turned over by him to the Adjutant, 25th 
Intant;l."Y', in compliance with orders from the Commanding 9tticer, 
25th Infantry {R. 108-110). At that time accused objected to 
witness "turning those checks over to anyone" {R. 108), and witness 
has since then endeavored to recover them but without avail {R. 109)0 

The accused did not testify or make any statement to the court. 

a. The prosecution offered in evidence all of the fourteen 
checks involved in the specifications of.Charge II. The court 
sustained the objection ot the defense to the admission or three ot 
the nine checks issued to c. Ho Martin because Mr. Martin had not 
indorsed them and could not identity them; the other six were 
positively identified and were admitted (Ro 79-81). ~It was stipu
lated that the three checks excluded were the last $50 check drawn 
and the last two $25 checks drawn described in Specifications 8, g 
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and 11, Charge II (R. 86). The findings of guilty as to these 
specifications were disapproved by the reviewing authority. 
The defense moved to exclude from evidence all other checks 
that had been introduced on the ground that they were the 
property of accused and had been illegally taken from him by 
order of the commanding officer and turned over to the prosecution 
(R. 112-114). The objection was overruled and the checks admitted 
(R. 114). 

9. No discussion of the evidence in support of Charge I is 
needed, the only question in that respect being whether accused 
was legally responsible tor his actions. 

But as to Charge II and the specifications thereunder, some 
discussion of the evidence is required. The mere me.king and 
uttering of a check, without having in the bank sufficient funds 
or credit to meet it, does not in and of itself' constitute an 
offense; even though sanething of' value be obtained in exchange 
for it. l!'or example, the maker of the"Check may not know that 
his funds and credit are insufficient and his lack of such 
knowledge may be due to an innocent miscalculation or other mis
take, or be otherwise excusable; or he may utter the check upon 
the understanding that it will not be presented until some time 
later when he knows his credit at the bank will be sufficient; or 
without saying anything of his lack of funds and credit, he may 
utter the check innocently and, on perfectly reasonable grounds, 
feeling certain·and intending that he will have sufficient funds 
in bank by the time the check can be presented for payment. 
CM 195772, Wipprecht. In the instant case, each of' the epecU'i-
oations under Charge II alleges that the accused fraudulently 
obtained money by the use of the check in question which he wrong
fully and unlawfully made and uttered 111. th intent to defraud •then 
well knowing that he did not have, and not intending that he 1hould 
have, sufficient funds 1n the First ?rational Bank of Nogales, 
Arizona, for the payment of said check"• Each specification 
clearly states an offense in violation of the 95th Article of War. 

Consideration of the evidence as to Charge II and the speci
fications thereunder may omit, for the present, the question ot 
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accusea 1 s mental responsibility and be con:f'ined solely to a 
determination or whether or not, assuming his mental responsibility, 
the Government has established beyond a reasonable doubt that 
accused made and uttered the checka specitied w1 th knowledge and 
intent as alleged. In order to arrive at a conclusion, all direct 
and circumstantial eTidence, including his !light and related 
conduct, may be considered. Wigmore on Evidence, 1923, vol. I, 
sec. 276; ~ v. United states, 164 u.s. 4Q2, 499. 

As to Specifications 1 to 7, inclusive, and 10 or Charge II, 
accused must be held to have had preatnnptive knowledge or the 
approxi.Illate condition or his account in the ballk. Moreover, his act 
or drawing out $125 in cash when his balance was $127.36 shows that 
his knowledge was quite accurate. With such knowledge, he uttered 
checks condderaQly in excess (over $~0} or such balance, withdrew 
in person practically the entire balance before these checks could 
reach his bank, and immediately tled from.the vicinity. These 
facts warrant the in:f'erence that he did not intend to have sutficient 
funds in the bank tor the payment of these checks on presentation. 
As to Specifications 12, 13 and 14, his utterance of these checks 
while on the Pacific Coast, after his bank balance was exhausted 
and no provision hnd been made for other funds or credit, evidences 
his guilt thereunder. The Board of Review is or opinion that the 
transactions with respect to these eleven checks were fraudulent 
as alleged, and that they were such acts or fraud or gross talsity 
as have long been deemed conduct unbecoming an officer and a gentleman 
in violation or the 95th Article or War. Winthrop, Reprint 1920, p. 716. 

In view or the roregoing, the main question presented by the 
evidence in this case may be stated as tollows: Was accused mentally 
responsible tor his conduct from about September 5, 1932, to about 
September 17, 1932? It was incumbent upon the proaecu\a-on to establish 
this element of the otfenae, as well as all others, beyond a reasonable 
doubt, and the contention or the prosecution (R. ee) that the defense 
had the burden of proving beyond a reasonable doubt that he was not 
responsible, is erroneous. The test of mental irresponaibility 
applied in the administration or military justice is th.at of the 
federal courts, and rests upon the detennination of an existing 
mental detect, such as imbecility or idiocy, or an actual disease 
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of the mind. Davis v. United States, 160 u.s. 469, 478; CM 199465, 
Lichtenberger,~. 

0 

The theory of the defense is that during the period covered by 
the ortenses accused was in a :tugue, a subdivision of amnesia. The 
expert witneeses tor the defense both expressed the opinion that 
accused was in a :tugue duri:og the period 1n question. The medical 
Yi tness tor the proeeout ion ns of op inion that he was not in a 
fugue, and the medical board, of which this witness was a member, 
unanimously concluded that he wa.s mentally responsible at the time 
of the offenses. The medical witness tor the prosecution had had 
long experience as a doctor and a psychiatrist whereas the defense 
witnesses were professors of psychology with little or no practical 
experience w1 th insane persons. The examination of accused before 
trial by a board of medical officers in cases of suspected insanity 
is authorized by paragraph 35 c, Ltlnual tor Courts-Martial, 1928, 
and 1a in contonni ty with modern criminal procedure for the pro
tection of the mentally deranged. Tho conclusions or the medical 
board and the testimony of the psychiatrist member thereof, because 
of their impartial character, should have considerable weight. 
Wigmore, supre. 1 vol. I, pages 968-971. The testimony of the defense 
expert witnesses was not sutficiently persuasive to seriously 
question the conclusions ot the medical board; and furthermore, 
the acta of accused during the period, as shown by the evidence, 
raise no suspicion that he was then mentally deranged or irresponsible. 
The Board of Review is th9refore of the opinion, upon the evidence 
as a 11hole, that as to the particular acts charged the accused was 
able to distinguish right trom wrong and to adhere to the right. 

10. Objection was made by detense to the introduction in 
evidence of all the checks on the ground that they had been obtained 
by his oommanding officer in violation ot his oonatitutional rights• 
and were therefore not admiaaible •• evidence. Writings alleged 
in the specifications may be proved testimonially if in the 
posseasion of accused, Wigmore, supra, sec. l205(b). Therefore, 
had the checks not been turned over, they could have been pronn b7 
secondary evidence, and, since the utterance by accused of all 
the checks in queaUon is eo unquestionably established by other 
evidence, the Board ot Review holds that accused's substantial rights 
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were not injuriously affected by their admis~ion in evidence. 
It is therefore unnecessary to decide the point raised by the 
defense. 

11. At the time or trial accuaed was 22 9/12 years or age. 
The statement or his service as contained in the Official Army 
Register is as follows: 

"Cadet M.A. 2 J\lly 28; 2 lt. or rnr. 10 June 32." 

12. The court was legally constituted. No errors injuriously 
affecting the substantial rights or accused were committed during 
the trial. For the reasons stated, the Board of Review is or 
opinion that the record or trial is legally sufficient to support 
the findings of guilty and the sentence, and warrants confirmation 
thereof. A sentence or dismissal is mandatory on conviction ot 
violation or the 95th Article or war. 

To The Judge .Advocate General. 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

CM 200289 

UNITED STATES ) PHILIPPillE DIVISION· 
) 

v. ) Trial by G.C.M., convened at 
) Manila, P. I., !.!arch 3, 1933. 

Private FRED ?ITKOFF ) Dishonorable discharge, sus
(6710627), Company B, ) pended, and confinement for 
31st Infantry. ) one (1) year. Fort Uills, P.I. 

HOU) rnG by t:C.e DO.A.RD OF REVIEW 
Mcl:JEIL, McDONALD and HILL, Judge advocates. 

l. The record of trial in the case of the soldier named above, 
having been exwnined in the Office of The Judge Advocate General and 
there found legally insufficient to support the findings and sentence, 
has been examined by the Board of Review and held to 'be legally 
sufficient to support the findings and sentence. 

2. The accused was convicted of the offense set forth in the 
following Charge and Specification: 

CliaRGE: Violation of the 64th Article of War. 

Specification: In that Private Fred Pitkoff, Company B, 
31st Infantry, hnVine received a lawful command from 
Captain R. L. Wright, 31st Inf., his superior officer, 
to scrub the Day Room floor, did, at Post of Manila, 
Manila, P. I~, on or about February 10, 1933, wil
fully disobey the same. 

He was sentenced to dishonorable discharge, forfeiture or all pay and 
allowances due or to become due, and confinement at hard labor for 
one year. The reviewing authority approved the sentence, directed its 
execution but suspended the dishonorable discharge, and designated 
Fort Mills, P. I., as the place of confinement. The sentence was 
published in General Court-Uartial Orders No. 5, Headquarters 
Philippine Division, March 15, 1933. 
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3. The evidence shows that on the morning of February 10, 
1933, Captain Robert L. Wright, the commanding officer of Company 
B, 31st Infantry, to which organization accused belonged, awarded 
accused company punish!nent under Article of War 104 consistinG ot 
restriction to q_uarters and extra fatigue for seven days. Accused 
asked to. see his compQny commander regarding the punisbnent, and 
then was given an opportunity to take it up with the battalion 
co:rnraander, which he did, who later informed Captain rlri0lt that the 
punishment had been allowed and that accused had accepted it (R. Q). 
As part of the extra fatigue duty adjudged, accused was directed to 
scrub the Day room 1'loor (R.· 7,10). He refused to do the work when 
o.rdered by the first sergeant (R. 10) and about 1:00 p.m. was called 
into the orderly room before Captain Wright who read the Article of 
War to him and "explained to him in detail the seriousness of his 
refusal to obey an order" (R. 7,9), Accused stated that he fully 
understood, and was then ordered by Captain ~right to "move out and 
carry on his duties". Accused did not move, and when asked if he 
intended to comply with this order, answered "No". He did not obey 
the order ~nd was confined in the guardhouse. He was sober at the 
time (R. 7,14,15,17,21). 

Accused testified the. t he asked to see the captain and "apologize 
for the things I had done, I wanted to tell him that I had made a 
fool of myself". The first sergeant swore at him and told him to 
get back to work, and when he was about to go, said to confine him, 
When he was called before Captain Wright, he was confused and mad 
because he did not like what the sergeant had told him. He did refuse 
to scrub the floor but did not realize the seriousness of the offense 
at the time, He had no intention of evading the company punishI:lent 
given him. He intended to carry out the work (R. 24). 

Accused enlisted September 24, 1g32, at the age or 18 years, with 
no prior service. He was transferred trom the service Company to 
Company B about January 15, 1g33, and had completed part of the course 
or recruit training (R. 8). 

4. Paragraph 105, ?lanual for Courts-Martial, 1g29, provid.es 
with respect to the procedure under the 104th Article of War, that: 

"AIJ.y failure to comply with the regulations in this 
chapter will not invalidate a punishment imposed under 
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A.W. 104, except to the extent tbo.t may be required 
by a clear and affirmative showing of injury to a 
substantial right of the person on whom the punishment 
wo.s imposed, which right was neither expressly nor 
impliedly waived." 

The record does not disclose, nor does it suggest, that accused 
was not fully advised of his right to demand trial in lieu of accept• 
ing company punishment. It does show that he was advised of his 
right to appeal to higher authority regarding the punishment, and 
that he did so, and t~ereafter entered upon his punishment. The fact 
that he was thus advised of his right to appeal goes far to indicate 
that he was at the same time fully advised of his right to demand 
trial in lieu of accepting punishment under the 104th Article of War. 
It also shows that the Articles of War had been re:id to him on 
several occasions. There is no indication of injury to any sub
stantial right of the accused. 

The Board of Review is of opinion that in the absence or an 
affinnative showing to the contrary it must be presumed that the 
punishment under the 104th ~rticle of War was lawfully imposed, after 
compliance with all preliminary requirements, and is further of the 
opinion that the order given the accused by his superior officer was 
a lawful order, and that the evidence shows the order was wilfully 
disobeyed. 

The dictum in an earlier case (CM 173875, Pichla, 1g25) that it 
would be an injury to the substantial rights of a sol~ier to inflict 
disciplinary punishment upon him·without first advising him of his 
rights to dfmland a trial, is held to have been modified by the above 
quoted provision of paragraph 105, ?Janual for Courts-Martial. 

5. The ~bove st~ted conclusion is reached by appLication of 
the presumption ~f regularity applying to official action recognized 
by The Judge Advocate General in CM 120511, a draft desertion case, 
wherein it was said that "where a.~ official act has been performed 
,rhich ·can only be lawful and valid after the doing .of certain pre
liminary acts, it will be presumed that the required preliminary acts 
have also been done"• Par~ 2238(1), Dig. Ops. JAG, 1g12-30. 
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The foregoing principle has been enunciated by the United States 
Supreme Court on many occasions, and for convenience the laneuage 
of the decision in a few of them will be quoted. 

In Cornett v. Willia.ms, 20 Wall. 226, 250, Mr. Justice Swayne 
said: 

"As regards public officers, 'acts done which pre
suppose the existence of other acts to IIl!l.ke them legally 
operative, are presumptive proofs of the latter' (Bank of 
the United States v. Dandridee, 12 Wheaton, 70). 'Facts 
presumed are as effectually established as facts proved, 
where no presumption is allowed.' In the case of Ward's 
Lessee v. Barrows (2 Ohio state, 247), a sale for taxes 
came under examination. It was .held that certain acts 
of the county auditor were presumptive proofs that he had 
administered to the collector the oath prescribed by law 
touching the delinquent list. The sale was sustained. 
Here the judge who made the order of sale was the judge 
to approve the claim. The order was presumptive proof of 
the requisite approval. such approval was necessarily 
implied, and what is implied in a record, pleading, will, 
deed, or contract, is as effectual as what is expressed 
(Unit~d States v. Babbit, 1 Black, 61)." 

In Cincinnati & Tex. Pac. Ry. v. Ranking, 241 u.s. 319, 327, 
Mr. Justice HcReynolds said: 

"It cannot be assumed, merely because the contrary has 
not been established by proof, that an interstate carrier 
is conducting its affairs in violation of law. Such a 
carrier must comply with strict requirements of the Federal 
statutes or become subject to heavy penal~ies, anti in 
respect of transactions in the ordinary course of business 
it is entitled to the presumption of right conduct. The 
law 'presumes that every man, in his private and official 
chaTacter, does his duty, until the contrary is proved; it 
will presume that all things are rightly done, unless the 
circumstances of the case overturn this presumption, accord
ing to the maxim, omnia presurountur rite et solemniter esse 
acta 2 donec probetur contrarium.' Bank of the United States 
v. Dandridge, 12 Wheat. 64, 69-?0; Knox County v. ~ 
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.National Bank, 147 u.s. 91, 97; Tu:iaricopa & Phoenix R.R. 
v. arizona, 155 u.s. 347, 351; sun ?ublishing Assn. v. 
~. 183 u.s. 542, 549.". 

In United States v. Chemical Foundation, 272 u.s. 1, 14, l!r. 
Justice Butler said: 

"The presumption of regularity supports the official 
acts of public officers and, in the absence of clear evi
dence to the contrary, courts presume that they have 
properly discharged their official duties. Confiscation 
~, 20 Wall. 9~, 108; United States v. Page, 137 u.s. 
873, 879-580; United States v. Nix, 189 u.s. 199, 205. 
Under that presumption, it Will be taken that Mr. Polk 
acted upon knowledge of the material facts. The validity 
of the reasons stated in the orders, or the basis of fact 
on which they rest, Will not be reviewed by the courts. 
Dakota Cent. Tel. co. v. south Dakota, 250 u.s. 183, 184; 
Monongahela Brid~e v. United States, 216 u.s. 177, 195; 
Martin v. Mott; 2 Wheat. 19, 30. er. Levinson v. United 
States, supra, 201." 

The Supreme Court has also frequently stated the principle as it 
applies to judicial acts. In~ v. Linthicum, 33 U,S, 155, Mr, 
'Justice s.tory said: 

"Then, again, it is said, that no notice appears to 
have been given to Lutz of the appointment of the third 
referee, or of the making or returning the award, and 
that these acts appear all to have been done on the same 
day, There is certainly no objection to these acts 
being done on the same day, if the parties had due 
notice and a due hearing before the referees, and the 
award was me.de upon due deliberation, Without question, 

·. due notice should be given to the parties, of the time 
and place for hearing the cause; and if the award we.a 
ma.de, without such notice, it ought, upon the plainest 
principles of justice, to be set aside, But it is by no 
means necessary, that it should appear upon the face or 
the award, that such notice- was given,*•* It no 
notice is 1n tact given, and no due hearing had, the 
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' ~roper mode is to bring such facts (not appearing on 
the face of the award) before the court, upon affidavit, 
and motion to set aside the award. But, priim facie, 
the award is to be taken to have been regularly made, 
where there is nothing on its face to impeach it. This 
very objection was made and oveFruled in Higden v. 
Martin, 6 Har. & Johns. 403. 

ffAD.other objection is, that the same act of Maryland 
of 1785, ch. 80, sec. 11. requires, that in all cases of 
awards made under a rule of court, the party in l'lhose 
favor the award.is made shall cause a copy thereof to be 
delivered to the adv~rse party or his attorney, at least 
three days before judgment is moved for npon the award; 
* * *• If no such copy had bean.delivered, the proper 
remedy would have been, to take the objection in the 
court below, upon the motion for judgment, or to set 
aside the judgment for irregularity, if there had been 
no waiver, or no opportunity to make the objections, 
before judgment. But in the present case, sufficient 
does ap~ear upon the record, to show, that the party had 
full opportunity to avail himself of all his legal rights 
in the court below.*** We are bound to presume, in 
the absence of all evidence to the contrary, that all 
things were rightfully and regularly done by the court, 
and that the parties were fully heard upon all the 
matters properly in judgment." 

In Lor:1.ng· v; Frue, 104 u.s. 223, 227, 11.r. Justice liiller saidi 

"Whether the court had the power to set aside this 
nonsuit more than two years after the jud~ent had been 
rendered is a very.interesting question, the determination 
of which would depend somewhat on facts that are not in 
this record.***· 

"When a case is heard in an appellate court on a 
writ of error, it is a princi~le e~ually well settled in 
law and necessary in the administration of justice, that 
only such errors as are plainly made to appear can be 
grounds of reversal, and that every presumption consistent 
With the record is to be made in favor of the action of 
the inferior court. 
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"It is not inconsistent W1 th anything in this 
record that at the term when the nonsuit was granted 
the motion to set it ~side was made, and then con
tinued by regular orders from term to tenn until it 
we.s decided. In such case there can be no question 
of the power of the court to make the order. So it may 
have been stifulated that, until the chancery suit 
between the sa.,.~e p~rties which is found in the record 
should be decided, the action was to remain in court, 
and then come up on the motion to set aside the nonsuit. 
This also would have given the court the right to set 
it asideo 

"As the plaintiff in error, al though present by 
counsel when the objectionable order was made, and the 
subsequent motion to set it aside was heard, took no 
bill of exceptions to negative the presumptions we 
have mentioned, as well as others which might be sue
gested, we must presume that the action of the court 
was in accordance with law. The assignnents of error 
based on the order setting aside the nonsuit are not 
well taken." 

. 
In Rogers v. Uni tad States, 270 u.s. 154, 161, 1.'x. Chief Justice 

-Te.ft said: 

"In the absence of any other circumstances, and in 
the face of the presumption of regularity that must 
obtain in proceedings of this sort, we cannot assume 
that the final board of classification considered as a 
basis for putting the plaintiff in class B, charges 
which had never been presented to him, charges which he 
denied, and charges ~hich the court of inquiry· iep-iored." 

of 
record 

Advocate. 
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WAR DEPA.R'.IMENT 
In the Otfica or Th• Judge Advocate General 

Washington, D.C. 

CM 2003a:> 

'ON I ~·ED S.T ATES ) J'IRST DIVISION 
) 

Te } Trial by G.C.M., convened at 
) :rort Jay, New York, March 30 

Private J"OOXPH SCHOENBERG&R ) and April 13, 1933. Dis
(6672793), Medical D•tach• ) honorable discharge and con
mot, :Fort Niagara, Now York. ) tinement tor two (2) years. 

) Penitentiary. 

HOIJ)ING by 'the BOARD OF REVJ.EI 
McNEll., McDONALD and HALL, Judge AdTocatea 

ORIGllW.. EXAMINATION by O'KEEl!'E, J'Udge Advocate. 

1. The record ot trial in the case ot the soldier named above 
has been examined by ihe Board or Review and round legall7 eui"ticient 
to support the findings o:f.' guilty of the Specitication, Charge I, 
and ot Charge I. 

2. By the Specification, Charge II, it is alleged that accused 
did take, steal and.carry away one two-piece ciTilian auit, Till.ue 
$315, one top coat, Te.lue $25, and two shirts, value ti, total Talue 
$64.. The only material evidence as to the nlue of these articles 
ia that of Private William Albert Pringle, the owner, who teat1t1ed 
by depoa1 tion (Ex. l) that he bought the suit and top coat tor the 
aboTe amounts six months before the thett, and had received the 
shirts u a gitt at Christmas, U31, then valued at $2 eaoh, approxi
mately- one year and nine months before the thett; and (proTiding tilat 
the proceed1ngs (R. 30-31) may be considered a atipulatioa that 
Prhate PriJl6].e would' testity that the clothing introduced in eTidence 
was the identical clothing taken :f.'rOlll hia locker at Fort Niagara) the 
testimony of Isador Bugdonowitz, the ciTilian tail,Qr at Fort Jay, 
Ne• York, who test1t1ed that a similar new top coat 1'0uld cost around 
$1S and a new auit ot clothes made ot the same material as the pants 
would coat about $1~.50 (R. 20,22). 

Value as relates to •tolen property in a case ot this nature ii 
the market nlue of the same at the time end place of the taking. 

REC'D 
MAY 13 1933 
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2 Bish. Crim. Prac., Sec. 751; Cunningham v. state, 230 s.w. 89; 
CM 194353, Hyden-swirt. Due to the lack o~ evidence as to the 
value ot the articles at the time of the thett, the court was 
not justified in finding their value as that of the purchase 
price nor of any value in excess of $20. Even though part ot the 
stolen clothing was before the court, it is evident trom the record 
that ths clothing was in such state the.t the court could not say 
trom its appearance that it was of a total value greater than $20. 
CM 195212, Robinson; 192911, Weckerle. The evidence is legally 
sufficient to support only so much of the finding of guilty of 
this offense as involves a finding of guilty of larceny of the 
articles described, of some value, an offense for which the maximum 
punishment by confi~ement authorized by paragraph 104 c, Manual 
for Courts-Martial, is confinement at hard labor tor six months. 

3. Confinement in a penitentiary in this case is not 
authorized under the 42d Article of War, no offense being punishable 
by confinement for more than one year by any statute ot the United 
States. CM 192455, Cis.mbrone. 

4. For the reasons stated, the Board of Review holds the 
record legally sufficient to support the findings ot guilty ot the 
Specification and Charge I, legally sufficient to support only so 
much or the finding of guilty of the Specification, Charge II, as 
involTes.a finding of guilty of larceny of the articles described, 

. of some value not in excess of $20, and legally sufficient to 
support the sentence. 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

CM 200375 

UNITED STATES ) SEVENTH CORPS AREA. 
) 

v. ) Trial by G.C.M., convened at 

Private JEFF R. DA.VIS 
) 
) 

Fort Riley, Kansas, March 30, 
.Al,ril 21 and 24, 1933. Dis

( 6792345), Machine Gun ) honorable discharge, suspended, 
Troop, 13th Cavalry. ) and confinement for six (6) · 

) months. Disciplinary Barracks. 

HOLDING by the BOaRD OF REVIEW 
McNEn., McDONALD and HALL, Judge Advocahs. 

1. The record of trial in the case of the soldier named above, 
having been emmined in the Office of The Judge Advocate General and 
there found legally insufficient to support the findings and sentence, 
has been examined by the Board of Review and held to be legally 
sufficient to support the fi"tidings and sentence. 

2. The accused was convicted of offen.ses set forth in 1he 
following Charge and specifications: 

CHARGE: Violation of the 96th article of War. 

Specification 1: In that Private Jeff R. Davis, Machine 
Gun Troop, 13th Cavalry, did, at Fort Riley, Kansas, 
on or about February 15, 1933, violate section 12 
of Title 27 of the Code of Laws of the United 
States of America, by selling intoxicating liquor 
contrary to the provisions of the sa~d Sect"1on. 

Specification 2: In that Private Jeff R. Davis, .Machine 
Gun Troop, 13th Cavalry, did, at Fort Riley, Kansas, 
on or about February 15, 1933, violate Section 12 
of Title 27 of the Code of Laws of the United 
States of America, by possessing intoxicating 
liquor contrary to the provisioJlS of the said 
Section. 
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He was sentenced to dishonorable discharge, forfeiture or all pay 
and allowances due or to become due, an:d confinement at hard labor 
for six months. The reviewi~g authority approved the sentence, 
directed its execution, but suspended the dishonorable discharge, 
and designated the Atlantic Branch, United States Disciplinary 
Barracks, Governors Island, ;:Jew York, as the place of confinement. 
The sentence was published in General Court-Martial Orders No. 76, 
Headquarters Seventh Corps Area, Lily 3, 1933. 

3. The pertinent part of the Federal statute under which the 
accused was convicted declares that, 

"No person shall manufacture, sell, barter 
transport, import, export, deliver, furnish or 
possess any intoxicating liquor except as authorized 
in this chapter, and all the provisions of this 
chapter shall be liberally construed to the end 
that the use of intoxicating liquor as a beverage 
may be prevented." Section 12, Chapter 2, Title 27, 
u.s. Code, 41 Stat. :308. 

By Section 4 or the same Title, 

"The word 'liquor' or the phrase 'intoxicating 
liquor' shall be construed to include alcohol, 
brandy, whisky, rum, gin, beer, ale, porter, and 
wine, and in addition thereto any spirituous, ' 
vinous, malt, or fermented liquor, liquids, and 
compounds, whether medicated, proprietary, patented, 
or not, and by whatever name called, containing one
half of 1 per centum or more of alcohol by volume 
which are fit for use for beverage purposes***•" 
41 Stat. 307. 

4. Private Walter G. Matthews, .Machine Gun Troop, 13th 
Cavalry, a witness for the prosecution, testified that the accused, 
at the time and place alleged, was seen in the corra1. of the post 
with a car in which there was a case of whisky; that the accused 
took the case of whisky from the car into the stables and delivered 
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a pint bottle of whisky to a soldier, for which he received $1.00 
(R. B,9,10). Though this witness did not smell or drink any of 
the contents, it was in a "flat pint whiskey bottle" and "it 
looked like whiskey" (R. 9). The accused informed this witness at 
the time that he had "a case of twenty-four pints of liquor in 
the car" (R. 18). 

The above evidence of alleged possession and eale of intoxi
cating liquor is strengthened by the voluntary statement of the 
accused ma.de to Captain Manly Meador and read to the court. 
Captain Meador testified that the accused Sllid: 

"I have been selling liquor since about 1930, 
the 19th of December v.hen I returned from furlough. 
While I was on furlough in Kansas City, Missouri, I 
met two men - one known as 'Speedie' and the other 
known as 'Blackie'. They said that they would haul 
liquor to me - make all deliveries to me. They 
were to make regular runs twice a week, Fridays and 
Tuesdays - the early part of the morning of those 
days. I was to meet them at the railroad station, 
Fort Riley, between 4:00 a.m. and 6:00 a.m. I 
took a regular shipment of ten (10) gallons twice 
a week. The liquor·came in one gallon jugs. I 
would bury it at the dump and along the river. I 
paid three ($3.00) dollars a gallon in jugs, and 
sold it from four ($4.00) dollars to six ($6.00) 
dollars a gallon in jugs, and fifty (50¢) cents 
a half pint, one ($1.00) dollar a pint, one dollar 
(1.50) and fifty cents a quart. I sold on the 
average of twenty-five (25) gallon jugs a month. 
In case I ran short I ll'Ould make a long distance 
call from Junction City to Kansas City for them to 
make nn extra run. *** I handled liquor, liquor 
generally - sometimes alcohol. Special orders -
Gin• Rum - Canadian Club - Rye and alcohol." 
(R. 15-16). 

It is unnecessary to prove the alcoholiccontent or fitness of 
liquor for use as a beverage as that word is construed to include 
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whisky (United States v. McClure, 300 Fed. 98; Strada v. United 
States, 281 Fed. 143) and the court rray take judicial notice that 
whisky is intoxicating liquor. The proof that the accused sold 
and possessed liquor may, under the circumstances established by 
the evidence in this case, be considered sufficient to sustain the 
findings of guilty that he sold and possessed intoxicating liquor 
within the meaning of the statute. Hollender v. Magone, 149 U,S. 
586. The proof further shows that the single possession and sale 
of liquor were merely incidental and ordinary acts of the accused 
in an established active business in violation or the prohibition 
law. 

5. The only other question presented is whether the unlawful 
possession and sale of intoxicating Liquor of which the accused was 
round guilty warranted the sentence. Accused is charged with t1fo 
offenses in violation of a Federal statute, the possession and the 
sale of intoxicating liquor. The offenses charged are separate and 
distinct offenses and a conviction may be had for both, though both 
are involved in the same transaction. United states v. One Oldsmobile 
Coupe, 22 Fed. (2d) 441; Claa1r°'n v. Smithers, 18 Fed. (2d) 955; Hadley 
v. United states, 18 Fed. (2d 507; .Albrecht v. United States, 273 
u.s. 1. 

Mr, Justice Brandeis, speaking for the court in the case last 
above cited on the question of double punishment, said: 

"Of the nine counts in the information four charged 
illegal possession of liquor, four illegal sale and 
one maintaining a common nuisance. The contention is 
that there was double punishment because the liquor 
which the defendants were convicted for having sold is 
the same that they were convicted for havj,ng pos·4essed. 
But possessing and selling are distinct offenses. One 
may obviously possess without selling; and one may sell 
and cause to be delivered a thing of which he has never 
had possession; or one may have possession and later 
sell, as appears to have been done in this case. The 
tact that the person sells the liquor which he possessed 
does not render the possession and the sale necessarily 
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a single offence. There is no thing in the Constitution 
which prevents Congress from punishing separately each 
step leading to the consummation of a transaction which 
it has power to prohibit and punishing also the com
pleted transaction. The precise question does not 
appear to have been discussed in either this or a lower 
federal court in connection with the National Prohibition 
Act; but the general principle is well established." 

It follows that accused has been found guilty of two distinct and 
separate offenses in violation of a Federal statute; the maximum 
punishment for one of which (selling) is six months confinement 
under the e.mendment to the Jones A.ct hereinafter mentioned (45 Stat. 
1036), and for the other (possessing) a fine or not to exceed $500. 

The Table or Maximum PUnishments, paragraph 104, Manual for 
Courts-Martial, provides for the closely related offense of intro
ducing intoxicating liquor into qua:rters, station or camp, for sale, 
a maximum punishment of confinement at hard labor for six months 
and forfeiture of twoMthirds pay for a like period. Section B of 
paragraph 104, M.C.M., in part provides that: 

"If an accused be found guilty by the court of two 
or more offenses for none of which dishonorable discharge 
is authorized, the fact that the authorized confinement 
Without substitution for such offenses is six month$ or 
more, will authorize dishonorable discharge and total 
forfeitures." 

. 
Applying this rule to the punishments authorized either under the 
statute law, or under the Table of Maximum Punishments, the sentence 
of dishonorable discharge, total forfeitures and confinement for 
six ioonths 1s authorized. 

6. There is another legal ground upon which the sentence may 
be sustained. The Jones Act (Ms.rch 2, 1929, 45 stat. 1446) fixed the 
maximum penalty for the sale of intoxicating liquor at $10,000 fine 
or L~prisonment for five years, or both. The Jones Act was amended 
by the Act of January 15, 1931 {45 Stat. 1036), providing in substance 
that anyone who violates the intoxicating liquor law by sale of not 
more than one gallon of intoxicating liquor, unless he has not there-
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tofore been convicted of a violation of the law, or is not engaged 
in habitual violation of the same, shnll for each offense be subject 
to a fine not to exceed $500 or to be confined in jail without hard 
labor not to exceed six months, or both. Rachel v. United States, 
61 Fed. (2d) 360. 

Summing up the evidence, we have a confessed bootlegger, who by 
his own admissions has been actively engaged for more than two years 
in the business of selling intoxicating liquor, on an average of 25 
gallons per month, which he received in regular shipments from Kansas 
City. On FebrUD.ry 15, 1933, he brought into the post of Fort Riley in 
an automobile a case of 24 flat pint whisky bottles filled with a red 
brown liquid, and at the time said to an eye witness that he had "a case 
of twenty-four pints of liquor in the car". He carried the case into 
the stables and sold one bottle to a soldier for $1.00, which is the 
price he admitted he got for a pint of whisky. 

The Bo~rd of Review holds that the evidence is sufficient to support 
the findings of guilty of both selling and possessing intoxicating 
liquor, and moreover is sufficient to show that accused "is engaged in 
habitual violation" of the prohibition laws, and therefore he is not 
entitled to any benefit of the amendment of January 15, 1931, but is 
liable to the severer penalty prescribed by the Jones act. 

7. For the reasons stated, the Board of Review holds the ~ecord of 
trial legally sufficient to suppor~tence,. . 

~Vkdudge Advocate. 

http:FebrUD.ry


·•1 1U.R DEPARTMENT 
In the Oftice or '!'he J'udge Advocate General 

Washington, D.c. 

CM 200407 

UNITED STATES ) PANAMA. CANAL D:El>A.RTMEN.r 
) Trial by G.c.M., conTened at 

v. ) ilbrook Field, Canal Zone, 
) April 27, 1g33. Forteiture 

PRIVATE BAXTER D. BOOZER ) or $12 pay-. 
(6317736), 24th Pursuit ) 
Squadron, Air Corps•. ) 

OPINION by the BOARD OF REVIEW 
McNEIL, McDONAID and HALL, J'udge Advocates 

ORIGINAL li:IAMm.A!rION by O'XEEFE, J'udge Advocate. 

l. The record or trial in the case or the soldier nS111ed aboTe, 
having been exmnined in the Ottice ot The J'udge Advocate General 
and there round legally insutfieient to support the sentence in :part, 
has been examined by the Board or Review and the Board submits thia, 
its opinion, to '.l'he J'udge Advocate General.. 

2. The accused was tried upon the follo,ring Charge and Speci
fication: 

CHARGE: Violation ot the geth Article or war. 

Specification: In that Private Baxter n. Boozer, 24th 
Pursuit Squadron, Air Corps, n.s at ilbrook Field, 
Canal Zone, on or about April l, 1933, drunk in 
quarters. 

He pleaded not guilty to, and was found guilty or, the Charge and 
Specification. Evidence or rive previous convictions by court
martial was introduced. He was sentenced to be confined at hard 
labor tor three months and to forte! t $12 per month tor a like period. 
The reviewing authority approved only so much of the sentence as 
involves :rorteiture ot $12 ot his pay. The sentence as thus moditied 
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n.s :published in General Court-Martial Orders No. 23, Headquarters 
Panama Cenal De:partment, May 4, 1g33. 

3. The accused was proP3;ly convicted ot the offense charged, 
and the only question presented by the recat'd requiring consideration 
is whether or not the sentence as approved is in excess ot the 
max1mum 11m1ta ot pmiahment :fixed by paragraph 104, Manual for 
Courts-Martial, 1g2S. 

Section B of :paragraph 104, Manual tor Courts-Martial, reads 
in part: 

•It an accused be found guilty by the court of an 
offense or offenses for none of which dishonorable dis
charge is authorized, proof of five or more :previous 
convictions will authorize disho~ora.ble discharge, 
total forfeitures, and, if the confinement otherwise 
authorized is less than three months, confinement at 
hard labor tor three months •• 

The Board of Review is of opinion that, in five :previous con
viction cases, the crurt has no power to exceed the maxinnun punish
ment :provided in the Table or Maxtnnun Punishmants, unless it adJudgea 
dishonorable discharge and total forfeitures, but that if it does 
adjudge dishonorable discharge and total forfeitures, it may adjudge, 
in addition thereto, confinement at hard labor for three months or 
tor leas, or it need adjudge no confinement at all. In the present 
case the court did not adjudge dishonorable discharge and therefore 
the sentence could not exceed the maximum llm1t fixed in the Table 
of Ma:i:tm,,m Punishments which, for the offense or being dru:nk ill 
quarters, is forfeiture of fifteen days' :pey. The monthly :PSl" ot 
accused is stated on the charge sheet to be $22.05, or, with fifteen 
:Per cent deducted, 118.74. l!'itteen days' :pay would be fg.37. 

4. The court was legally constituted. Except as above stated, 
no errors injuriously affecting the substantial rights of accused 
were committed during the trial. For the reasons stated, the Board 
or Review is ot o:pinion that the record is legally sufficient to 
aup:port onl7 so much of the sentence, as approved by the reviewing 
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authority, as involves torteiture of fift~en days' pay. 

~/"';f';f t./. "1dge Advocate, 
' 

~~~~"1dge Advocate, 

~L.;4J} , "1dge Advocate. 

To The Judge Advocate General. 
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WAR DEPARTMKNT 
In the Office of '!he Judge Advocate General 

Washington, D.C. 

CM 200419 

~ 'l."t,lfll, 
UNITED STATES ) EIGHTH CORPS AREA 

) 
v. ) Trial by G.C.M., convened at 

CHAR[.]S B. HANES, fonnerly 
) 
) 

Fort Bliss, ;Texas, April 18, 
1933. Confinement for five 

Second Lieutenant (0-18321), ) (5) years. Penitentiary. 
Medical Administrative ) 
Corps. ) 

REVIEW by the BOARD OF BEVIEW 
Mc~n., HILL and HALL, judge Advocates. 

1. The accused was tried upon the following Charge and speci
fications: 

411 

CHARGE: Violation of the 93d Article of War. 

Specification 1: In that Charles B. Hanes, fonnerly 
Second Lieutenant, Medical Administrative Corps, 
United States Anny, and on and before January 9, 
1932, being such Second Lieutenant, Medical Admin
istrative Corps, United States Army, an officer in 
the Military Service of the United States, did, at 
William Beaumont General Hospital, El Paso, Texas, 
on or about the ninth day of January, A.D. 1932, 
feloniously embezzle by fraudulently conver~ing to 
his own use and beneti t the sum ot, to-wit: Twenty
nine dollars and twenty cents ($29.20), of the 
value ot Twenty-nine dollars and twenty cents ($29.20), 
the money and property of Private Henry w. Bryant, 
Battery A, 82d Field Artillery, an enlisted man of 
the United states Army, theretofore entrusted to him 
by virtue of his office, by the said·Private Henry 
w. Bryant, tor custody and sate-keeping, while said 
Private Henry w. Bryant was an enlisted man in the 
United States Anny, and a patient in the said 
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William Beaumont General Hospital, he, the said 
Charles B. Hanes, then and there a Second 
Lieutenant, Medical Administrative Corps, United 
States Army, as aforesaid, being at that time 
the properly appointed guardian and duly designated 
custodian of the Patients' Fund, said William 
Beaumont General Hospital, and of said Twenty-nine 
dollars and twenty cents ($29.20). 

Specification 2: In that Charles B. Hanes, formerly 
Second Lieutenant, Medical Administrative Corps, 
United States Army, and on and before January 9, 
1g32, being such second Lieutenant, Medical Admin
istrative Corps, United States Army, e.n officer in 
the Military Service of the United States, did, at 
William Beaumont General Hospital, El Paso, Texas, 
on or about the ninth day of January, A.D. 1932, 
feloniously embezzle by fraudulently converting to 
his own use and benefit the sum of, to-wit: Twenty
one dollars ($21.00), of the value of Twenty-one 
dollars ($21.00), the money and iroperty of Private 
James M. Husak, 26th Wagon Company, First Cavalry 
Division, ~uarte:rmaster Train, an enlisted man of 
the United Statea Army, theretofore entrusted to him 
by virtue of his office, by the said Private James 
M. Rusak, for custody and safe-keeping, while se.id 
Private James M. Husak was an enlisted man in the 
Unite~ States Army and a patient in the said William 
Beaumont General Hospital, he, the said Charles B. 
Hanes, then and there a Second Lieutenant, Medical 
Administrative Corps, United states Army, as aforesaid, 
being at that time the properly appointed guardian 
and duly designated custodian of the Patients' Fund, 
said William Beaumont General Hospital, and of said 
Twenty-one dollars ($21.00). 

Specification 3: In that Charles B. Hanes, formerly 
Second Lieutenant, Medical Adm.inistrati ve Corps, 
United Statea Army, and on and before January 9, 
H32, being such Second Lieutenant, Medical Admin
istrative Corps, United States Army, an officer 1n 
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the Military Service or the United States, did, 
e.t William Beaumont General Hoapi-t;;al, El Paso, 
Texas, on or about the ninth day or january, 
A.D. 1932, feloniously embezzle by fraudulently 
converting to his own use and benefit the sum or, 
to-wit: Two hundred dollars ($200.00), of the value 
or Two hundred dollars ($200.00), the money and 
property of Private William Lucas, Troop E, 10th 
Cavalry, an enlisted man of the United States Army, 
theretofore entrusted to him by virtue or his office, 
by the said Private William Luce.a, tor custody and 
sate-keeping, while said Private William Lucas was 
an enlisted man in the United Statea Anny and a 
patient in the said William Beaumont General Hospital, 
he, the said Charles B. Hanes, then and there a Second 
Lieutenant, Medical Administrative Corps, United States 
Army, as aforesaid, being at th.at time the properly 
appointed guardian and duly designated custodian of 
the Patients' Fund, said William Beaumont General 
Hospital, and of said Two hundred dollars ($200.00). 

Specification 4: In that Charles B. Hanes, formerly 
Second Lieutenant, Medical Administrative Corps, 
United States A:rmy, and on and before january 9, 1932, 
being such Second Lie~tenant, Medica.l Administrative 

'Corps, United States Army, an officer in the Military 
Service of the United States, did, at William Beaumont 
General Hospital, El Paso, Texas, on or about the 
ninth day of january, A.D. 1932, feloniously embezzle 
by"traudulently converting to his own use and benefit 
the sum of, to-wit: Six dollars ($6.00), of the value 
of Six dollars ($6.00), the money and property of 
Corporal Ralph A. Timson, Motor Transport Company, 
Quartermaster Corps, an enlisted man of the United 
States Anny, theretofore entrusted to him by virtue 
of his office, by the said Corporal Ralph A. Timson, 
tor custody e.ndse.fe-keeping, while said Corporal Ralph 
A. Timson was an enlisted man of the United States 
Anny and e. patient in the said William Beaumont 
General Hospital, he, the said Charles B. Hanes, then 
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and there a Second Lieutenant, Medical AdministratiTe 
Corps, United States Anny, as aforesaid, being at 
that time the properly appointed gu.ard.ian and duly 
designated custodian of the Patients' Fund, said 
William Beaumont General Hospital, and of said 
Six dollars ($e.oo). 

He pleaded in bar to the Jurisdiction of the court, and, upon denial 
of the plea, refused to plead to the general issue and remained silent. 
The court directed a plea of not guilty to the Charge and specifications 
thereunder be entered, and proceeded with the trial in the same manner 
as if this plea had been made by accused. Attar the prosecution had 
rested, the defense entered a motion requesting that trial be sus• 
pended and the reViewing authority notified that the evidence presented 
indicated some crime but not that charged. This motion was OTerruled, 
whereupon the defense entered separate motions for a directed verdict 
of not guilty on each of the four specifications and the Charge. Each 
motion was overruled. The defense then announced that it would call 
no witnesses and present no evidence and that the accused would remain 
silent. The accused was found guilty of the Charge and the four· 
specifications thereunder. No evidence of preVious convictions was 
introduced. He was sentenced to confinement a, hard labor for seven 
years. The reViewing authority approved only so much of the sentence 
as provided for confinement at hard labor for five years, designated 
the United States Penitentiary, Leavenworth, Kansas, as the place of 
confinement, and forwarded the record for action under Article of 
war fiOi. 

2. The evidence shows that accused, at the time of the ccmmuss1on 
of the alleged offenses, was a Second Lieutenant, Medical Administratin 
Corps, Uni tad states Anny, on duty at William Beaumont General Hospital, 
El Paso, Te:ms (Anny Register 1932; Ex. B). On February 1, 1931, he 
was assigned as custodian of the "Patients• Fund" at that hospital 
and took custody of the fund on the following day (Ex. B; R. 27,28; 
Ex. G, p.40; R. 77-79). He continued as custodian of the fund until 
he left his station on january 9, 1932, on an authorized week-end 
absence from which he never returned to his station (R. 39). He was 
carried as absent without leave (R. 109) until J'u.ly e, 1932, on Which 
date he was dropped from the rolls of the Army (Ex. A). 

The "Patients• Fund" is a trust fund consisting of deposits made 
by patients who are under treatment in the hospital (R. 28). Patients 
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upon admission are informed that the hospital will receive their 
money and 'faluables tor safe-keeping and that receipts will be 
given tor such articles by a commissioned officer. It is provided 
by Army Regulations that such money and valuables will be received 
and receipted for without condition or other evasion of complete 
responsibility by the commanding officer or by an officer designated 
by him. Money and valuables ot considerable intrinsic value will 
be deposited in a bank or locked in the hospital ijate. The custodian 
of the fund will keep a book of receipt blanks wi~ stubs, receipts 
and stubs to be numbered serially, and will give each patient a 
receipt listing the money and valuables received from him tor safe
keeping, and will also list them on the corresponding stub which 
the patient will sign to indicate that the list is correct. The 
custodian Will deposit all money in the hospital safe or a local bank 
to the credit of the "Patients' Fund". Money deposited in a bank will 
draw no interest unless the patients to whom it belongs consent in 
writing to the transfer ot any accrued interest to the hospital tund. 
The custodian will keep a patients' fund cash account wherein will 
be debited all money received trom, and credited all money returned 
to, patients. A:D..y patient desiring to w1 thdraw money or valuables 
will be required to present his receipt. The custodian will note.on 
the back ot the receipt and on the stub the date and amount of the 
withdrawal, and will require the patient to initial or sign both. 
Par. 8 ~. AR 40•590, December 31, 1929; Ex. c. 

In the instant case, the "Patients' Fund" was on deposit without 
interest, as a checking account, with the First Natio:n8.l Bank, El Paso, 
Texas, and was later rEllloved to the El Paso Nation.a.l Bank, El Paso, 
Texas, where it ,ras carried under the title, "Patients' Fund Account, 
William Beaumont General Hospital". A certain working balance was 
kept by the custodian in cash in the hospital sate (R. 31,34,38; Exe•• 
E and l!') • All deposits were kept by the bank "in one single lUJlll) 
sum account" and the bank records did not show the names ot the 
individual depositors in the fund (R. 39). Accused, while custodian 
ot the tund, drew checks against the bank account over his own 
signature as custodian (Ex. M). J.t the time the offenses are alleged 
to have been committed the following enlisted men, who were patients 
in the hospital, had the following 8JIX>unts to their credit in the 
tund1 
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Private Henry.W. Bryant, Battery A, 82d Field 
Artillery•••••••••••••••••••••••••••••••••••$ 29.a> 

Private James M. Husak, 26th Wagon Company, 
1st cavalry Division, "uartermaster Train ••• 21.00 

Private William Lucas, Troop E, 10th Cavalry •• 200.00 
Corporal Ralph A. Timson, Motor Transport 

Company, ~uartermaster Corps•••••••••••••••• e.oo 
Total $ 256.20 

(R. 95-97,105-107,117,118,122; Exs. H,I,J',K and~). On January 11, 
1932, an audit of the "Patients' Fund" was made, which disclosed that 
of the total emount, $4696.35, for which accused was then respons1.ble, 
only $308.ll remained in the fund. This remaining be.lance consisted 
ot #46.03 in the El Paso National Bank, which agreed with accused's 
stub be.le.nee, $18.75 in cash in the office safe, and a receiver's 
certificate for $243.33 in the suspended First National Bank, El Paso, 
Tex.as (R. 114-117; Exs. N,O and P). Thia latter item was covered, 
subsequent to the suepen.eion of the First Nationn.l Bank, by the 
receipt of $250 from the United States Anny Hospital Fund, through 
the office of the Surgeon General, and had been credited by the ac
CU$ed upon a ledger card to the account of the "Patients' Fund" on 
September 14, 1931 (R. 99,108,109; Ex. L). Of the total 81110unt.of 
$4453.02 ($4696.35 less $243.33) intruated to the accused and subject 

\ to 1f1 thdrawal by him, a balance of but $64. 78 ren,.ained at the time of 
his disappearance (R. 115). Withdrawals from the El Paso National 
Bank 'to t~e amount of $1900 by checks signed by the accused and payable 
to "Cash" were shown to have been ma.de during the period trom January 
5-9, lc;)32 (Ex.a. E and N). The accused is shown to have admitted on 
February 2~, 1933, that prior to leaving his station he had taken 
money from the fund over a period of several months because he could 
not keep up appearances on the salary of a second lieutenant (R. 71•72) • . 

3. It was contended by the defense that the court was w1 thout 
jurtsdiction over the person of the accused and over the ottenees 
he is alleged to have committed. This was maintained on the ground 
that he should have been charged with embezzlement of the "Patients• 
Fund• and not of the money of certain enlisted men intrusted to him by 
Tirtu• or his office. It waa further maintained that" the 94th Article 
of War is unconstitutional and for that reason could not give juris
diction to the court to try an officer after his separation trom the 
service tor embezzling money intru.sted to his charge by enlisted men. 

•6-
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The nature ot the "Patients' Fund" and of the duties ot the 
custodian ot it shows clearly that it was merely an accumulation 
of the moneys of patients intrusted by them to the custodian tor 
sate-keeping. He was not required to deposit these moneys in a 
bank but was permitted to keep them in the hospital ae.te, and the 
evidence shows that he did so keep a part ot the fund. The custodian 
had no control over the fund other than to keep it safely and to 
return to the individual owners upon demand all or any part ot the 
money they had intrusted to his care. It appears trom the evidence 
that tour ot these owners were enlisted men and that the tund 11e.s 
so depleted by the wrongful acts or the accused that the greater 
part, if not all, of their money was dissipated and could not be 
restored to them. Had the remainder of the fund been applied sol'ely 
to the repayment of the money of these four enlisted men, as could 
not equitably be done, it would not have sufficed to repay them in 
full and the ra:naining defalcation ot the accused would be adequate 
in amount to support the sentence. 

The constitutionality of the 94th Article of War is not a matter 
tor determination by a general court-martial. It is provided by this 
Article in pertinent part that 

"*** if any officer, being guilty, while in the 
military serTice of the United states, of embezzlement 
*** of money*** intrusted to his charge by an enlisted 
man or men *** is dropped from the rolls, he shall 
continue to be*** held for trial and sentence by a 
court-martial in the same manner and to the same extent 
as if he had not been so*** dropped from the rolls.• 

In!.! parte J"oly, 290 Fed. 858, Dig. Ops. J".A.G, 1923, p. 99, the court 
said: 

"The provisions of this article (.a..w. 94) that 
any person guilty of an offense thereunder while in the 
military service is subject to arrest and trial by 
court-martial therefor after his discharge will not be 
held unconstitutional by a court of the first instance, 
in view of the fact that it has been in effect and 
enforced for sixty years." 
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4. At the ti.me or the commission or the orrenses, accused 
was 32 years, 7 months ot age. His service is indicated in the 
Army Register, 1932, as tollows: 

"Pvt. and pvt. l cl. Med. Dept. 17 Aug. 17 to 
25 Mar. 19.- Pvt. Hq. Co. 33 Inf. 27 Feb. 25 to 5 
May 25; Pvt. corp. sgt. and staff sgt., Med. Dept. 
6 Way 26 to 2 Nov. 30; 2 lt. Med. Adm. c. 1 Nov. 
30;·accepted 3 Nov. 30." 

5. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons above stated, the Board of Review is of 
the opinion that the record of trial is legally sufficient to support 
the sentence. Confinement in a penitentiary is authorized by the 
42d Article or War and Ti ti'e 6, Section 83 or the District ot 
Columbia Code. 

, Judge Advocate • 
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WAR DEP.ARTMENT 
In the Office of The Judge Advocate General 

Washington,D.C. 

JUJJ 26 l93l 
CM 200436 

UNITED STATES ) UNITED STATES MILITARY ACADEMY 
) 
) Trfal by G.C.M., convened 
) at West Point, New York, 

Cadet Corporal DJ..VID G. 
PRESNELL, Second Claea, 
United Statea Corps of 
Cadeta. 

) 
) 
) 
) 

April 20 and 21, 1g33. 
Suspension lfithout pay and 
allowances until January 2, 
1934. 

OPINION of the BOARD OF REVIEW 
McNEIL, HILL and HALL, J"udge Advocates 

ORIGINAL EXAMINATION by CHEEVER, Judge Advocate. 

1. The Board or Review has exa.milled the record of trial in the 
caae or the cadet named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused waa tried upon the tollolfing Charge and Speci
fication: 

CHARGE: Violation or the 95th Article or War. 

Speciflcation: In that Cadet Corporal David G. Presnell, 
Second Class, United States Corps ot Cadets, West 
Poiat, New York, was at Weehawken, New Jersey, on 
or about March 12, lQ33, in a public place, to wit, 
on a railroad train or the New York Central Line, 
drUilk while in unifo:rm. 

He pleaded not gu1lty to, and was found gu1l ty or, the Specification 
except the words "in a public place, to 1'1t, on a•, subatitutinc 
therefor the words •on a cadet special•, of the excepted words not 
guiltJ', and or the substituted words guilty, and ot -the Charge, not 
guilty, but guilty or violation or the 96th Article or War. No 
evidence or previous convictions waa introduced. He we.a sentenee4 
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to be suspended w1 thout pay and allowances until January 2, 1934, 
at which ti:m.e he will join the then Second Class. The reviewing 
authority approved the sentence and forwarded the record for action 
under the 48th Article or War. 

3. The material evidence contained in the record is summari~ed 
as follows: First Lieutenant George !. Bruner, Infantry, a w1 tnesa 
tor the prosecution, testified that on March 11 and 12, 1933, he 
was Officer in Charge or the Second Class educational trip to New 
York City comprising 144 cadets, including accused. A special 
train of the New York Central Lines was used for the trip, leaving 
Weehawken, New Jersey, on the return trip, at 12:15 o•clock a.m., 
March 12, 1933, and arriving at West Point, New York, at 1:20 o'clock 
a.m. Lieutenant Honnen, Infantry, was assistant to witness on this 
trip. A roll call check was made or \he cadets on the platform 
at Weehawken, New Jersey, prior to the departure of the special 
train (R. 5,6). Witness and Lieutenant Honnen boarded the third 
car or the train and were standing near the rear of the car when 
witness noticed accused, in uniform, stagger down the aisle or the 
car and tall into a double seat about halt way down the car on the 
right hand aide. Witness walked up to accused and said, "Mr. Presnell", 
but accused did not answer. He took hold of.accused by the arm and 
said, "Come w1 th me", taking him to the rear of the ear where he 
ordered him to sit beside Lieutenant Honnen (R. 6,7,10-12). Witness 
smalled the breath or accused and noticed a strong odor ot alcohol. 
The pupils ot his eyes were very small. He then sent tor Cadets 
Tank and Cary snd ordered them to obsene accused. In the meantime, 
accused had "fallen to his right in the seat". In order to arouse 
accused, one.or the cadets took hold of his shoulders and pulled him 
to a sitting position while another rubbed his ears, slapped his face, 
and twisted his neck. They succeeded in getting him to his feet and 
into the next car (R. 7,8,10). He could not have pertprmed any 
military duties (R. 14). Witness believed accused was drunk, basing 
his opinion on the fact that his breath smelled strongly or alcohol 
and that his staggering showed him to be w1 thout full control of his 
physical tacul ties (R. 11). After the train arrived at West Point, 
witness was standing on the station platto~ when accused approached, 
saluted, and the following was saids 

"Accused: Sir, Cadet Presnell reports. 
Witness: What is it, Mr. Presnell? 
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Accused: Sir, I was drinking. 
Witness: Have you anything further to say? 
Accused: No, Sir. 
Witness: Very well, Mr. Presnell, that will 

be all. Go to your room." 

At this time accused did not stagger, rendered an "excellent" military 
salute, and there was no thickness of speech or impaired articulation 
(R. 8,13). On cross-examination, witness stated that he first saw 
accused in the car as he was passing down the aisle and had reached 
a point past where witness was standing. Witness had reserved a seat 
for Lieutenant Honnen and himself by placing newspapers on it before 
the time for the departure of the train from Weehawken, and, upon 
finding that two cadets had occupied the seat, required them to 
vacate. He did not know whether one of these two cadets was accused 
(R. 11). Witness did not note any confusion of memory on the part 
of accused, nor did he observe that accused had a furred tongue or 
any body tremors. He found it necessary to take accused by the aim 
and support him down the aisle of the train. He did not hear accused 
talk until they arrived at West Point (R. 10-12). 

Cadet Charles F. Tank, Second Class, testified that on the cadet 
~ecial which left Weehawken on the night of March 11 and 12, 1933, 

he was ordered by Lieutenant Bruner to take accused to the front of 
the train and remain with him because he (Lieutenant Bruner) and 
Lieutenant Honnen thought accused was drunk. Witness first saw 
accused sitting in one of the train seats, leaning forward. He was 
conscious, awake; and answered questions, but his speech was thick. 
Witness saw Cadet Cary Jerk accused's head from side to side, slap 
his face, and rub his ears. Accused was assisted by Cadet Walsh 
to the next car where he vomited out of the window. He then walked 
unassisted to the lavatory at the end of the car where he vomited 
again. Witness remained in the lavatory about fifteen minutes with 
him and then took a seat in the car. A little later accused went out 
on the vestibule. Witness at first believed accused was drunk because 
he had been told that, but later was of the opinion that he ,ras not 
drunk but was "Just sick" (R. 17•21). Recalled by the defense, he 
testified that the cadets had insufficient time for lunch on March 
11th (R. 60), and substantially repeated his previous testimony 
summarized above (R. 70-74). 
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Cadet Louis A. Walsh, Jr., Second Class, testified that 
accused was sick at the Weehawken station and witness took him 
outside of the station where he vomited at the unlighted end of 
the platform, where there were no civilians. Accused seemed to 
be •all right• immediately after getting on the train, but later 
he was sick and spent considerable time in the lavatory where he 
vomited. On the train witness was with accused all of the time, 
except about ten minutes. In the opinion of witness, accused was ' 
sick from what he had had to eat and drink (R. 21-25). Witness 
was recalled by the defense and testified that the cadets had 
insufficient time for lunch on March 11th; they did not leave their 
classrooms until ll:55 o'clock and had to go to their rooms, dress, 
have lunch, and be in formation to leave at 12:20 o'clock (R. 63). 
At Weehawken that evening accused boarded the train for West Point 
unassisted. He and wi tneas took the last seat in the rear ot the 
car, but they were ordered to vacate the seat by Lieutenants Bruner 
and Honnen, who were standing right next to them, waiting tor them 
to get out. They gathered up their things and started up the car 
and in •about thirty seconds• accused was called back (R. 64,65,69). 

Cadet James E. Walsh, Second Class, testified that on the train 
he saw Cadet Tank arouse accused by slapping his face and rubbing his 
hand across his face. Lieutenant Bruner instructed witness to assist 
accused into the next car. He put his arms under accused's armpits 
and Mlped him to his feet, then assisted him down the aisle and into 
the next car by walking behind him and holding on to him, altho\18h 
accused could have walked without assistance. Witness smelled 
accused's breath but perceived no odor. When witness first saw ac
cused. he thought accused was drunk because ot the way he was · slumped 
in his chair. He was pale and gave the appearance ot being not in 
tull possession ot his tacultie1 - more or leas halt asleep (R. 25-30). 

J'irst Lieutenant George Honnen, In.tantry, a witness tor the 
prosecution, testified that he was on the cadet special train returning 
trom Weehawken, New Jersey, to West Point on the night ot March 11 and 
12, 1933 (R. 30). Immediately after boarding the train, Lieutenant 
Bruner instructed two cadets to vacate a seat which tae otticer1 
had resernd. Wi tneaa saw these cadets but had no idea who they were, 
although he doubted very much that one ot them could have been the 
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accused (R. 34). As w1 tn.ess was removing h1s overcoat and cap, · 
several cadets passed up the aisle and he then noticed accused 
because he was staggering. Lieutenant Bruner brought accused back: 
to where they had been standing and aeated him. Wi tn.ess smelled 
accused's breath and it smelled strongly or alcohol. Cadets Tank 
and Cary were summoned and upon arrival conferred w1 th the two 
ot:t'icers at the rear or the car. The cadets were ordered to smell 
aecused's breath and to take care or him. All tour then returned 
to the seat occupied by accused and w1tness observed that he had 
•slid over towards the w1ndoww and was apparently sleeping. Cadets 
Tank and Cary were quite small, so witness detailed a larger cadet 
(cadet J.E. Walsh) to assist accused to the next car (R. 31,32). 
lt'i tness was or opinion that accused was drunk; he had no doubt 
about it then and he has not changed Ais opinion. His opinion is 
based upon the tact that accused staggered up the aisle trom side to 
side and his breath smelled strongly or alcohol (R. 33, 34). Upon 
arril'8.l at West Point, accused reported to witness on the station 
platform and was referred to Lieutenant Bruner who n.a standing with 
him. He reported in a military manner, saluted properly, standing 
at attention. His speech was normal, his bearing was normal, and 
•quite militaryW (R. 33,35,36). On cross-examination, witness stated 
that on the train accused was neither loquacious, foolish, nor 
quarrelsome, but that he did show a lack or physical coordination 
(R. 34,3~). 

4. The defense introduced in evidence (R. 40,41) a circular 
letter from the second Corps Area Surgeon, dated April 7, 1930, which 
purports to enwnerate many reliable symptoms or alcholic drunkenness, 
the presence or a majority of Which would warrant a positive diagnosis, 
and warns against being misled by certain symptoms regarded as un
reliable (Ex. A.). 

Mr. Daniel E. Long testified by deposition (Ex. B; R. 45) that 
he was rear brakeman on the West Point passenger special leaving 
Weehawken, New Jersey, at 12:15 o'clock a.m. March 12, 1933, and 
arriving at West Point, New York, at 1:20 o'clock a.m. He saw every 
cadet three times; once as he checked them through the gate at 
Weehawken, and twice on the train as he counted them. He saw no 
drinking, nor any sign or drunkenness, on the part of any cadet. 

-5-
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Mr. John R. Wood testified by deposition (Ex. C; R. 45) that 
he was conductor in charge of the west Point cadet special train 
on the night of March 11 and 12, 1933. He counted the cadets 
twice and did not see any drinking, nor any indication of drunkenness, 
on the part of any cadet, but when the train arriTed at West Point 
he saw one cadet who acted as if he might be sick. 

Miss Kathleen H. Parsons, Larchmont, New York, a witness for 
the defense, testified that about 3:30 o'clock p.m., :t&,.rch 11, 1933, 
accompanied by Mr•.Palmer ( tµe nert witness), she met accused, who 
was perfectly sober, in the foyer or the Herald Tribune building 
in New York City and they went immediately to the apartment or Miss 
Davia on East 16th Street. About 6: 30 o'clock, Miss Davis served 
dinner, consisting of waffles and honey, country sausage, pineapple 
and cheese salad, chocolate pudding and coffee. Accused seemed to 
overeat, especially of waffles and sausage, and after dinner remarked 
that he had eaten to such an extent he felt stuffed, and during the 
evening complained of pains in his stomach. They played bridge until 
about 10:30 o'clock when "Russian whiskey• was served, accused having 
a little more than two whisky glasses. Accused had no other liquor 
during the evening and at no time did he show any signs of intoxication. 
They continued playing bridge until about 11:30 o'clock, and accused 
played an excellent game. They then all started tor Weehawken, witness 
leaving accused there about 12:10 o'clock a.m. He seemed to be sick 
while they were en route to Weehawken and when witness left him he 
was •:reeling badly" (R. 46-50). 

Mr. Frederick Palmer, Jr., New York City, a witness tor the 
defense, testified that he met accused about 3:30 o'clock p.m., March 
11, 1933, and they proceeded inmediately to Miss Davia' apartment. 
Witness went out shopping before dinner and rejoined accused at 
dinner. They played bridge from after dinner until 11:30 o'clock 
With but one interruption about 10:15 o•clock when drinks were serTed. 
He and accused had two drinks of Russian whisky together, and he did 
not see accused drink any more. The drinks had a slightly exhilarating 
effect on witness, but accused did not appear to be visibly affected, 
although remarking later in the evening that he was sick to his 
stomach. Witness accompanied accused to Weehawken to catch the train 
and his actions en route were nonnal; he was not drunk but when Witness 
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lett him at the Weehawken station he was sick (R. 52-57). 

Miss Margaret Genevieve Davis, New York City, a Witness tor 
the defense, testified that she entertained Miss Kathleen Parsons, 
accused, and Mr. Palmer at her apartment on the eTening of March 
11, 1933, and prepared the dinner which consisted or wattles, 
count1"7 •ausage, honey, cream cheese, pineapple salad with mayonnaise 
dressing, chocolate pudding, and cottee. This was the third time 
that persona had been 111 attar partaking of wattles made by witness, 
probably due to the tact that they are me.de from a very rich recipe, 
and people, especially men, are inclined to eat too many ot' them. 
A caller "stopped in" during the evening and served some Russian 
whisky, accused he.Ting between two and three whisky glasses. The 
introduction of liquor to the party had not been planned. Accused 
did not appear to be noticeably exhilarated as a result ot the 
drinking; nor did he ahow any signs ot being under the influence of 
liquor, but during the eTening he did complain ot indigestion. On 
the way to Weehawken he said that he telt much worse, and when witneaa 
last MW him in Weehawken he was sick. At no time during the enning 
was he under the influence of liquor (R. 57-59). 

Mrs. Hor'tense Thorne Parsons, Larchmont, New York:, testified 
that she went to the 42d Street Ferr-, on the night ot March 11, 1933, 
to mnt her daughter. She saw accused at the terry landing; he was 
very white and had a drawn look around the mouth, which, .from her 
experience with children, means an upset stomach. He appeared to be 
4ecidedly ill. It she had thought him intoxicated, she would never 
have pemitted her daughter to cross the terry w1 th him (R. 59-el). 

Cadet John B. Cary, Second Class, testified that he saw accused 
at the Weehawken station just before boarding the special train 
returning to West Point, and he appeared perfectly nonnal. On the 
train witne•s wa• ordered by Lieuten.e.n.t Bruner to take care ot ac
cused and be prepared to testify against him at a court-martial. 
When witness first saw accused on the train, he was leaning back 
against the back ot his seat w1 th his eyes closed and had the 
appearance ot having tainted. After he Tomited, he was pertectly 
normal in every way (R. 75-78). 

-7-
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Major Earle D. Q,uinnell, who has been in the Medical Corps 
tor titteen years, and Captain William F. DeWitt, who has been in 
the Medical Corps tor eight and one-halt years, were called by the 
detenee as expert medical witnesses (R. 79,89). Major ~innell 
testified that accused was admitted to the hospital on March 19, 
1933, for treatment tor chicken pox and was discharged on April &th. 
The incubation period tor chicken pox ia from ten to twelve days 
and during that period one is more then usually susceptible to 
stomach disorders (R. 82,83). Witness answered numerous hypott.etical 
questions regarding the symptoms ot drunkenness (R. 80-88). He 
stated that the effect of alcohol upon the pupils ot the eyes is to 
dilate them (Lieutenant Bruner stated that he had noticed the 
appearance ot the accused'• eyes and that the pupils were Tery mnall), 
and that it the pupils were small either they had not been reacted on 
by the alcohol oi- else they had been constricted by sane other ethyl 
compound {R. 79). He further testified that a state ot drunkenness 
could not be definitely determined merely from the odor ot alcohol 
upon a person's breath end the additional tact that the person 
staggered (R. 80). It was highly improbable that a person who n.a 
intoxicated, as accused is said to have been, could regain normal 
control ot his tacul ties w1 thin an hour's time. On the other hand, 
it a person was suffering tram a gastric disorder, vomiting would 
remove the cause ot the disorder and the person would become normal 
again within a very short time, that ia to say, within an hour's 
time (R. 80-81). Vomiting by a drunken person tends to reni>ve the 
source and to prevent further asa1ml,lation, thereby preventing him 
trom becoming more drunk. However, 1 t would not cause him to become 
sober any sooner {R. 85). Witness has never known whisky to suddenly 
attect a person two hours attar taking, except in the case ot a 
chronic drunkard {R. 87). Considering the actions ot accused as 
shown by the evidence, witness is ot opinion that he was sick and 
not drunk (R. 80,81). 

Captain DeWitt testified geners.lly in corroboration ot the 
testimony ot Major Q.uinnell. He stated that drunkennesa n.a caused 
by absorption or alcohol into the blood stream, and that vomiting 
could not rsnove 1 t trom the blood stream, and theretore could not 
attect the time of recovery which depends on the elimination ot the 
alcohol trom the blood. Absorption ot liquor would be alonr on a 
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tull stomach than on an empty stomach. Recovery rrom drunkenneH 
w1 thin an hour would be Tery unsual (R. 92), but cold air would 
tend to sober one (R. 93). On the tacts or this case, witness 
stated that the person could be either sick or drunk but in his 
opinion was more likely to be sick (R. 90,96-97). 

The accused did not testity or make any statement to the court. 

'5. Drunk:enneaa 1a defined in paragraph 145, page 160, Manual 
tor Courts-Martial, as •any intoxication which is au:t'ficient to 
sensibly impair the rational and full exercise or the mental and 
phyaical faculties". The two o:t':t'icer witnesses whose testimony ia 
outlined above were the only witnesses who testified that the accused 
was drunlc. They arrived at this conclusion by smelling alcohol on 
the accused's breath and noticing that he staggered and went to 
sleep a :t'ew minutes a:t'ter sitting down. Their observation ot the 
accused was brief, and they did not hear him talk. On the other 
hand, tour cadet witnesses and rour civilians testified that the 
accused was not intoxicated, but that he was au:rtering trom a stomach 
disorder. All. ot the civilian witnesses but one (Mrs. Faraona) had 
been with the accused trom 3:30 p.m. on the day in question until 
the train was about to start trom Weehawken at about 12:l~ a.m. Th• 
tour cadet witneaaes were with the accused practically all the time 
between 12:15 and 1:20 a.m., 'lhen the train arrived at 'West Point. 
The opinion ot the medical experts inclinee to the contention ot the 
defense that the accused was sick rather than intoxicated. The court, 
in the exercise or its judicial tunctions, may weigh the testimony 
or the witnesses and arrive at its determination ot the tacts upon 
its sound judgment exercised in that manner. It 1a apparent that 
the court, in the exercise or this discretion, gave great weight to 
the testimony of the two o:t'ricers in charge or the trip, no doubt 
considering them more disinterested witnesses. 

Summing up the pertinent evidence, it is admitted that at about 
10:20 p.m. accuaed drank two or three drinks or a very potent liquor 
called Russian whisky; his companion, Mr. Palmer, testified that he 
telt an exhilarating ertect tra:n two drinks or it; thereafter accused 
complained ot being sick at his stomach, which, however, was no doubt 
due as much to the rich rood he had eaten as to the whisky; before· 
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boarding the train at 12:15 a.m., he vomited and thereatter atood 
roll call; atter the train started, Lieutenant BrUDer' s attention 
was attracted to accused because ot the way he staggered up the car 
aisle and lurched into a seat; Lieutenant Bruner went to accused 
and brought him to the rear ot the car, noticing a strong odor ot 
liquor on his breath and that he had difficulty in walking; lett 
alone tor a tew minutes, although knowing that he was under in• 
vestigation, he went sound asleep so that he was aroused with 
difficulty and had to be practically litted from the seat; atter 
this, he vomite4 several times, spent about fifteen minutes in the 
lan.tory, and the remainder ot the time until arrival at West Point · 
at 1:20 a.m. in the car vestibule (it was after midnight on the 
night ot March 11-12). After arrival at West Point, he reported to 
Lieutenant Bruner although he waa not required to do so, and, as it 
in explanation ot his conduct, stated: "Sir, I was drinking•. 
It is noticeable that he did not AT he had been sick. At this time 
he appeared normal. 

It is probably true that accused's condition was caused both 
by the rich tood which disagreed W1 th him and by the atrong whisky' 
which he drank. It is impossible to say in what proportion each 
contributed to the result, nor is it necessary to do so. After caretul 
consideration ot the evidence, the Board ot Review 1• ot opinion that 
the record is-legally sufficient to support the findings ot guilty 
ot being drunk in violation or the 96th Article ot War. Since the 
trial accused has completed the work or the Second Class,. but as he 
must in any event return to the Academy by 3\me, 1934, it is proper 
that he return in January, H34, to prepare himself to go on, w1 th the 
work ot his tinal year. The sentence of suspension until January 2, 
1Q34, is therefore appropriate in this case. 

~. In the case of Cadet Norman L. Mini, CM 197398, published 
in General Court-Martial Orders No. 3, War Depe.rtment, J'anuary 7, 1932, 
the Board ot Review discussed at length the meaning ot •conduct un
becoming an officer and a gentleman•, aa denounced by the 9~th Article 
ot War, particularly as it applies to offenses involving drunkennesa. 
In that case the Board ot Review reached the conclusion that the 
evidence did not sustain a conviction of violation or the 9~th Article 
or War, but or a lesser offense tending to bring discredit upon the 
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military service in violation ot the 96th Article ot War. Thia 
view was concurred in by The J'Udge Advocate General, the Secretary-
or War, and the President. A copy or the opinion in that case 
was furnished to all judge advocates. In spite ot this, however, 
the ottense in the present case was alleged and referred tor trial 
as a violation ot the 95th Article ot War, although the tacts 
showed clearly that the o:rtense ,ras not any more aggraTated than 
the ottense in the Mini case. The court quite properly round 
accused not guilty ot violation ot the 95th Article or Wa;z. but guilty 
under Article or War 96. The Board deems it appropriate to say 
that had the accused been charged with the ottense ot drinking 
intoxicating liquor in violation ot the Regulations ot the Military
Academy, Which provide the same penalty tor that ottenae as they do 
tor being drunk, the proof would have been simple and easy, no detense 
would have been poaaible tor the accused who had voluntarily admittec1 
drinking, and the final dhposition ot the case would have been 
much accelerated. 

?. The Cadet Register shows that accused was admitted to the 
Military Academy from the Third District or Oklahoma on J'ul:y l, 1930, 
without prior military service; and that he was 22 years or age on 
September u, 1932. 

e. The court was legally constituted. No errors injuriously 
attecting the substantial rights or accused were committed during the 
trial. The Board or Review is ot opinion that the record or trial 
is legally sutticient to support the findings and sentence and 
warrants confirmation thereof. 

To The Judge Advocate General. 
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WAR DEPARI'MENT 
In the Office or The J'Udge Advocate General 

Washington,D.C. 

JUI-I 2 6 1933 
CM 200472 

UNITED STATES ) UNITED STATES MILITARY ACADEMY 
) 
) Trial by G.C.M., convened 
) at West Point, New York, 

Cadet ADRIAN L. HOEBEKE, ) May le, 1933. suspension
First Class, United states ) without pay e.nd allowances 
Corps ot Cadets. ) until .January 2, 1934. 

OPINION or the BOARD OF REVIEW 
McNEIL, HILL e.nd HALL, J'Udge Advocates, 

ORIGINAL EXAMINATION by CHEEVER, J\ldge Advocate. 

l. The Board or Review has examined the record or trial in the 
case or the cadet named above and submits this, its opinion, to The 
J'Udge Advocate General. 

2. The accused waa tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Cadet Adrian L. Hoebeke, First 
Clase, United States Corps of Cadets, was, at 
West Point, New York, on or about May 6, 1933, 
drunk. 

He pleaded not guilty to, and was round guilty or, the Charge and 1 ta 
Specification. No evidence of previous convictions was introduced. 
He was sentenced to reduction to the grade or cadet private, euapension 
without pay and allowances until .January 2, 1934, and to Join the then 

. First Class. The reviewing authority approved the sentence and forwarded 
the record tor action under the 48th Article or War. 

3. The evidence introduced by the prosecution shows that on 
Saturday ev~ing, May 6, 1933, e.cqused was absent from "supper 
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formation• {R. 6,11), and consequently the Officer in Charge, 
Captain Paul R, Goode, Infantry, gave instructions for accused to 
report to him immediately upon his return to barracks {R. 16). 
About 7:00 p.m. Cadet Frederick A. Thorlin, accused's roommate, 
encountered him in the toilet room of the seventeenth division ot 
barracks and asked him it he realized that he had missed supper, 
to.Which accused replied "Yea•. At this time witness thoU&ht 
accused's conduct and manner ware Wpertectly normal• {R. 5-6). 
~en minutes later, while discussing the matter in their roan., ac
cused said that he had been up in the hills and had overslept 
(R. &). A little later, witness saw accused taking a shower bath. 
At that time he had an onion in his mouth. He walked in a peculiar 
manner - a •sidling" motion, not •staggering but it was a rotary 
motion• {R. 7-8), Witness thought he did not realize the gravity 
ot the a1 tuation and took the matter "rather lightly•. cadet 
'1'horl1n testified that at this time accused was "slightly intoxicated• 
{R. 7), that he was not in condition to have gone on parade {R. B), 
and would be considered drunk: according to the definition ot 
drunkenness 1n the Manual for Courts-Martial ("any intoxication 
which is sutticient sensibly to impair the rational and tull 
exercise ot the mental and physical faculties is drunkenness***•" 
P, 160, M,C,M,) {I!• 9-10). 

J.bout 8:50 o'clock that evening accused reported to Captain 
Paul R. Goode, the Officer in Charge, at his ottioe, and, in reply 
to an inquiry as to his whereabouts, stated that he had been asleep. 
He did not behave in a no:rmal manner; he staggered and could not 
.-•~d st111: his speech n.s peculiar; and his eyes were blurred, 
:AUhOUgh Capta)n Goode could not detect any odor ot liquor on ac
cused's breath, he believed that accused was drunlc. He was not tU 
to go on parade or any other duty {R. 11-12). He immediately 
reported the case to the COmme.ndant or Cadets, Lieutenant Colonel 
Robe.rt c. Richardaon, 1r., Cavalry (R, 13), who testified that on 
~iving at the office about B:-lO o•eloek he advised accused of hia 
right not to answer any questions that might tend to 1ncr1m.1nate 
him, but that it he replied voluntarily his ananra could be used 
against him. J.ccuaed said he understood {R. 16). Wi.tness observed 
accused and his impresaion was that he ••s suttering from either 
alcoholism or some drug•. Witness further testitie4z 
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"I therefore said to him: 'Mr. Hoebeke, blow 
your breath in my race.• He did. I detected no odor 
or alcohol upon his breath, but a strong odor ot 
onions, or or some deodorant. I then had him walk 
tonrd me on a straight line, making an about race 
and retreat tor approximately five paces. He showed, 
as a result or this, a lack or equilibrium. He did 
not tall or stagger, but was unsteady. I then had 
him raise his arms to the side and forward, as in 
calisthenics and while he showed no tremors, there 
was an unsteadiness in his movements. He was ot an 
extreme pallor, circles under his eyes, pupils dilated. 
He answered all of my questions normally and intelli
gently-. I was convinced, however, that he was suffei
ing from either illnesa, e.lcoholi'Slll., or a drug, but 
morall7 convinced that it was alcohol. Wishing, howner, 
to haTe a technical conti:nnation of my opinion, I turned 
to the Officer in Charge, and said, •captain Goode, you 
will take Mr. Hoebeke personally to the hospital and 
haTe the surgeon examine him. Please report to me the 
result or the examination at ono••'" (R. l&-1?.) 

Accused stood at attention and maintained a proper military attitude 
during the questioning. Witness would not have permitted him to go 
on guard or parade and expressed the opinion that he oould not 
safely- execute any duty that might have been asligned to hill, and 
was drunk under the definition or 4runkenneu in the Manual tor 
Courts-Martial. However, there ns some doubt in ,ri tneaa• mind, 
and therefore he directed that a technical opinion be obtained from 
the medical officer (R. 17-lg}. 

Cadet Harry s. 'l'Ubba, First Class, testified that ht wa1 the 
Cadet Senior Officer ot the Guard on the tTening in q~11tion and 
just before Q:OO o•clock took accused to the post hoapital in com
pliance With order, trom Captain Goode. Accused wanted a gla11 o:r 
n ter but wi tnea1 told him they could not atop. ~•re n1 an odor· 
on his breath which witness thought was intoxicating liquor (R. 21,22). 
On the way to the hospital accused ranarked that he n1 •afraid th17 
had him" and ht seemed "more frightened than all7thing el11•. He 
,ralked normall7 and n1 in condi t1011 to go on parade. 11tn111 n1 

-3-
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of opinion that accused was not drunk as drunkenness is defined 
in the Manual for Courts-1.J.a.rtial, althou~h he thought that he 
had been drinking (R. 23,25). 

Major Charles K. Berle, Medical Corps, West Point, New York, 
testified that he has been a physician and surgeon for nineteen 
years and has testified before courts as to the sobriety of persons 
and as to the diagnosis of drunkenness. He examined accused about 
Q:05 o'clock on the night of May 5, 1Q33, at the post hospital 
and concluded that he was drunk (R. 26-28). Accused was required 
to remove his hat, collar, and blouse. His breath had the odor 
of onion.a. He walked rather unsteady in a straight line, and 
deviated to the left about two to two and one-half feet. A normal 
person attempting ~uch a test would devi~~e slithtly to either 
side but would correct such deviation of his own volition. Accused 

.was given the equilibirum test and swayed perceptibly. While his 
speech was coherent, it was slow, with an effort to enunciate 
clearly and carefully. It was so unlike the speech of a cadet that 
it was unusual (R. 28-30,32). Witness summed up the facts upon 
which his diagnosis of drunkenness was based as follows: •His 
general attitude, manner, his speech, condition of his pupils, the,
unsteadiness on arising, the changed gait, and the general makeup 
ot the examination• (R. 28). There was no question in his mind 
that accused was drunk (R. 33). On oroaa-examination, witness 
testified tha, accused was neither foolish nor sullen, nor did he 
notice any contusion ot memory, but in view ot the symptoms as a 
whole his condition could not be attributed to illness (R. 29,30). 

After M!t.Jor Berle had examined accused, Cadet TUbba took him 
to hie room and placed him in arrest in complaince w1 th orders trom 
Captain Goode. On the 11ay trom the hospital to the barracks accused 
remarked that he •didn't think that they had found a thing• (R. 24). 

,. Colonel Richardson, Commandant ot cadets, testified tor 
the defense that accused 11 

•a man ot nry good moral character. He has alfay1 
contonned to the standards e:J:acted ot the Co~a ot 
Cadets, and, to the beat ot my belief and recollection, 
he has never been in any serious disciplinary trouble 



(337) 

before. He was appointed a non·connnissioned officer 
as a result of his general reputation, plus additional 
weight given to the opinion of his tactical otticer 
as regards his quality or leadership. The cadet 
officers are ma.de trom a complicated rating system, 
'Which includes the elements ~f tactics, scholarship, 
conduct, leadership, bearing, appearance, activities, 
and athletics.*** He has always appeared to be very 
modest and correct in his deportment." (R. 20.) 

The other character witnesses tor the defense were First 
'Lieutenant Philip J!:. Gallagher, Infantry, who knew accused tour 
years, First Lieutenant Kyrl L. F. DeGravelines, Coast .Artillery 
Corps, who knew him one and one-halt years, and Cadet Captain 
Edward T. Ashworth, First Class, :United states Corps of Cadets, 
who knew him tour years. They testified that his character is 
excellent, that he has the reputation or being always sober, and 
that his conduct is quiet, serious, and disciplined. Cadet Ashworth 
saw him on week--end leaves and his conduct was "always superb" 
(R. 33-38) • 

.locused did not testify or make any statement to the court. 

:s. The evidence shows that accused was absent tran supper 
tormation on the evening or May &th; that when he returned to barracks 
he appeared into~icated to his roommate; that he ate an onion, with 
the obvious purpose or disguising his breath, and also took a shower 
bath, both before reporting to the Officer in Charge; that When seen 
by the Comnandant, the otticer in Charge and the medical otticer, 
he walked unsteadily, swayed during equilibriUlll teats, his speech 
was abnormal, his eyes were blurred with dilated pupil1, and he had 
an extreme pallor. These tacts sutriciently show that, altho'ugb. 
accused was not extremely drunk, he we.a drunk within the detinition 
or drunkenneu contained 1n the Manual tor Courts-Martial•. 

&. The Cadet Register shows that accused waa a4mitted to the 
W.li tary Academy trcm the Fifth Congressional District or Michigan, 
on J'Ul;r l, 1929, without prior military service; that he will be 
22 ;rears ot age on July 7, 1933; and that his class standing tor 
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the fourth class year was 2g2 in a class or 377, tor the third 
class year 285 in a class of 307, and for the second class year 
158 in a class or 350. He was given no class standing tor the 
last year although he CQil1Pleted all the work. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were coIIDllitted during 
the trial. For the reasons hereinabove indicated, the Board ot • 
Review is of opinion that the record ot trial is legally sufficient 
to support the findings and sentence. 

The accused was a member or the class which graduated from the 
Military Academy on June 13, 1933. He has completed satisfactorily 
all. or the work required of a cadet for graduation and commission as 
a second lieutenant. Under the circumstances, it seems a useless 
waste to require him to return to the•Academy on January 2, 1934, 
and take over again the aeadEl!lie work ot the last term which he has 
already completed. It would be better to permit him to graduate 
at some date during the summer which 110uld place him at the foot ot 
his class in the Anlly, a loss ot about one hundred files in rank, 
which would be a sufficiently severe penalty for his ottense. ·· The 
Corps or Cadets knows that he was not permitted to graduate w1 th 
his class, -and that knowledge will have as great a deterrent etteet 
as the execution of' the sentence imposed by the court. It is 
therefore recoIImJ.ended that the sentence be conf'inned and commuted 
to confinement to cadet restricted limits until July 15, 1933, on 
which date he shall be graduated and commissioned if otherwise 
qualified. 

@u-~----::i~u-,-,.....,~~--,..-·' Judge Advocate. 

J,.~:Zi~~::....:t.~~--::·:·JUdge Advocate. 

To The Judge Advocate General. 
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WAR DEP.AR'Il1Wl'T 
In the Office of The Judge Advocate General 

Washington, D.C. 

CM 200498 

UNITED STATES ) SEVENTH CORPS A.REA. 
) 

v. ) Trial by G.C.M., convened at 
) Fort Leavenworth, Kansas, 

Private MOSES CL..\.YBORNE 
(e79243B), Headquarters 
Troop, 10th Cavalry. 

) 
) 
) 

May 18, 1933. Dishonorable 
discharge and confinement for 
ten (10) years. Penitentiary. 

HOLD ING by the BOARD OF REVIEW 
McNEIL, HILL and HALL, Judge Advocates 

OR~GIN.AL EXAMINATION by O'KEEFE, Judge Advocate. 

l. The record of trial in the case of the soldier n&med above 
has been examined by the Board of Review. 

2. The accused 11as tried upon and properly convicted of the 
following Charge and Specification: 

CHARGE: Violation of the 9eth Article of War. 

Specification: In that Private Moses Clayborne, Head• 
quarters 'I'roop, 10th Cavalry, did, at Fort Leavenworth, 
Kansas, on or about December 12, 1932, wrongfully 
attempt to extort the sum of two hundred and fifty 
($250.) dollars from Major Samuel c. Cumming, United 
States Marine Corps, a student at The Command and 
General Staff school, Fort Leavenworth, Kansas, by 
threatening in writing to the said Major Cumming, 
that he would "get the baby" of the said Major 
CUmming, if the said Major Cumming did not place 
said sum of money in his (Major Cumming•s) box at 
The CoI?Dll8.nd and General staff School. 

3. 'I'he offense described in the apeoifioation ia not denounced 
by any statute of the United States ot general application, nor by 
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the law or the District or Columbia, either common or statutory. 
Under section 289, Federal Penal Code, March 4, 1909, the following 
statute or the State or Kansas, enacted in 1868, is in force on 
the reservation or Fort Leavenworth, Kansas: 

"21-532. Extortion or blaek:ma.il, Every person who 
shall knowingly send or deliver, or shall make, and, tor 
the purpose or being delivered or sent, shall part with 
the possession of any letter or writing, with or without 
a name subscribed thereto, or signed with a fictitious 
name, or with any letter, mark or other designation, 
threatening therein to accuse any person of a crime, or 
to do any injury to the person or property of anyone, 
With a view or intent to extort or gain any money or 
property of any description, belonging to another, shall 
on conviction be adjudged guilty of an attempt to' rob, 
and shall be punished by confinement and hard labor not 
exceeding five years." G.S. 1868, ch. 31, Seo. 77; Oct. 
31; Revised Statutes of Kansas, Annotated, 1923. 

A. penitentiary may not be designated as the place of confinement 
for conviction of an offense under section 289 of the Penal Code. 
Sec. 90, M.C.M., 1928. 

4. For the reasons stated, the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty end 
so much of the sentence as provides for dishonorable discharge, 
forfeiture of all pay and allowances due or to·become due, and con
finement at hard labor for five years in a place other than a 
penitentiary. · 

J'udge Advocate. 

http:blaek:ma.il
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WAR DEPARTMENT 
In the ottice ot The Judge Advocate General 

Washington, D.C. 

JVt/ 30 1933 

UNITED STA.TES ) EIOH'l'H CORPS AREA 
) 

Te ) Trial by G.c.:M., con'V8ned at 
) Fort Crockett, Texas, May 26, 

Private CHARLIE H. WILU(ETT ) 1933. Dishonorable discharge 
( e214912), e<>th SerTice ) and oontinement tor six (e) 
Squadron, Air Corp1. ) months. P'ort Crockett, Texas. 

HOLDING by the BOARD OF REVIEW 
McNEn., HILL and HALL, Judge Achooatea. 

l. The record ot trial in the case ot the soldier named aboTe 
has been examined by the.Board ot Review. 

2. The accused was tried upon the following Cha:rge and s11eoi• 
tications: 

CHARGE: Violation ot the 94th Article ot War. 

Specification l: In that Private Charlie H. Willmett, 
Air Corps Detachment, 8th Corps Area, did, at Bensley 
Field, Grand Prairie, Texas, on or about Sel)tember 
l, 1932, teloniouslr take, ,teal and car17 awar thrH 
(3) Woolen O.D. blankets ot the Talue ot ten dollara 
and tiTe cent, ($10.05), the 11roperty ot the United 
Ste.tea, furnished and intended tor the militarr 
aerTi ce thereof. 

Specification 2: In that Private Charlie .B. Wifimett, 
.A.ir Corpe Detachment, 8th Corpe Area, did, at Benaley 
Field, Grand Prairie, Tens, on or about Februaey 
13, 1933, feloniously take, steal and car17 away iwo 
(2) Woolen o.D. blankets ot the Talue ot six dollar• 
and seventy centa ($B.70), the property ot the United 
statH, furnished and intended tor the mili taey 
service thereof. 



(342} 

Specification 3: In that Private Charlie H. Willmett, 
Air Corps Detachment, 8th Corps Area, did, at 
Arlington, Tarrant County, Texas, on or about 
September 1, 1932, knowingly and willtully apply 
to his own use and benefit by leaving as security 
tor the payment or merchandise, two (2) Woolen o.n. 
blankets ot the value or six dol~ars and seventy 
cents ($6.70), the property ot the United states, 
turnished and intended tor the military service 
thereor. 

Specification 4: In that Charlie H. Willmett, Air Corps 
n,tacbment, 8th Corps Area, did, at Fort Worth, 
Tarrant County, Tex.a.a, on or about September 1, 
1932, knonngly and Willfully apply to his own use 
and benetit by leaving as security tor the payment 
or merchandise, one (1) Woolen O.D. blanket or the 
"t'8.lue ot three dollars and thirty tive cents ($3.35), 
the property ot the United S-retes, furnished and 
intended tor the military service thereof. 

Specification 5: In that Private Charlie H. Willmett, 
Air Corps Detachment, 8th Corps Area, did, at Fort 
Worth, Tarrant County, Texas, on or about February 
15, 1933, knonngly and willfully apply to his own 
use and benefit by leaving for the use or an un
authorized person, two (2) woolen o.D. blankets or 
the value ot six dollars and seventy cents ($6.70), 
the property ot the United States• furnished and 
intended for the military service thereof• 

He pleaded not guilty to, and 11as round guilty ot, the Charge and all 
apecitications. Evidence ot one previous conviction by summary 
court-martial tor absence Yi thout leave was introduced. He we.a 
sentenced to dishonorable discharge, total torteitures and confinement 
at hard labor tor one year. 1he revialring authority approved the 
sentence, remitt9d six months ot the confinement imposed, designated 
Fort Crockett, Texas, as the place ot confinement, and forwarded the 
record pursuant to Article or War 50!. 
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3. Specifications land 2 allege larceny. There is no 
competent evidence of the corpus delicti, viz., that Army blankets 
were missing at Hensley Field either on November 15, 1932, or on 
March B, 1933. The testimony by deposition or Lieutenant Cooper 
(Ex. A) that 5 and 9 blankets, respectively, were missing on these 
dates, and that or Captain Weddington (Ex. B) that g blankets were 
missing on March 6, 1933, is hearsay and incompetent to establish 
such facts, since both testified that Private Hogg conducted each 
or these inventories. Private Hogg also testified by deposition 
(Ex. D), but not upon this matter, notwithstanding the statement ot 
the Acting Judge Advocate in his review that the testimony ot 
Lieutenant Cooper and Captain Weddington upon the matter, although 
hearsay, was not prejudicial to the rights ot the accused due to 
the tact that Private Hogg, who conducted the inventory, testified 
to the same ertect. There is no other evidence tending to prove the 
corpus. 

or the 5 blankets traced to the possession ot accused and re
covered, all were o.n. in color, carried the markings "U.S." and 
were or the general appearance ot Anny blankets (Exs. A,B,C,D,F,G, 
and H). The two blankets recovered from the house on West Daggett 
Street in Fort Worth, the misappropriation ot which is charged under 
Specificatio~ 5, carried the same lot number as other blankets on 
hand at Hensley Field (Exs. C and D). It is well known that thousands 
ot O.D. blankets with markings ot "U.S." upon them have been disposed 
ot by 'the makers and by the Government and are subject to ?-egi timate 
private ownership. In the absence ot other distinctive markings 
serving to identity them with like blankets so marked and mining trom 
goverDnent possession, the tact is not established that they are 
government property furnished and intended tor the military service. 
The similarity~or the lot numbers ot the blankets recovered on West 
Daggett Street with the lot numbers of other blankets on hand at 
Hensley Field adds little or nothing to proof ot identity, since 
there is no evidence showing that blankets ot such lot numbers have 
not been disposed or commercially and properly have reached the hands 
of civilian owners. 

or the blankets described in Specifications 3 and*', or the 
Charge, there is total failure or proof that they are the property 
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ot the United States, turniahed and intended tor the m.111tary Hnice _ 
thereot, •• alleged, and there would be like failure ot proof in 
respect to the two blankets described in Speo1t1oat1on 5 ot the Charge, 
Yere 1 t not tor the statement of accused to the owner ot the apartm.en~ 

· house where they were left that they were the property ot the Unite4 
State• (Ex. H), and the aubsequent admisaion ot the accuaecl to the 
detective that these were J..rmy blankets (Ex. E). 'llO 11Upport the 
finding ot guilty ot Specification D, proof that such blanket• were 
llliaaing 1• unnecessary; it is enough that they were wrongf'ull7 41•
poaed ot. 'l'he proof that two blankets, admitted by accuaecl to 'be 'the 
property ot the United Sta.tea, were left by him tor the tanporary 'llH 

ot a friend, as admitted by hia counsel (R. 10), and were recovered 
trom the poaaeaaion ot this friend in a private apartment at 7ort 
Worth, Tena, is autticient to •upport the tinding ot guilty under . 
thi• •pecitication. 

,. l!'or the reasons atated, the Board ot Review hold• the reeorf. 
ot trial legally 1nsutt1c1ent to aupport the findings ot guilty ot 
Specifieationa l, 2, 3 and 4. ot the Charge, but legally autticient to 
support the tindinga ot guilty ot Spec1t1cat1on ~ and the Charge, and 
legally auttieient to support the sentence. 

.l'lldge J..dvocate. 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D.C, 

CM 20053) JVL 7 1933 

UNITED STATES) EIGh'TH CORPS ABEA. 
) 

v. ) Trial by G,C.M., convened at 
) Fort sam Houston, Texas, June 

General Prisoner ARTHUR ) 2, 1933. Dishonorable dis
C. TOMPKINS, ) charge, suspended, and confine

) ment for one (1) year and six (6) 
) months. Disciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
McNEIL, BITZING and HALL, Judge Advocates 

ORIGINAL EXAMINATION by O'KEEFE, Judge Advocate. 

1. The record of trial in the case of the soldier named above, 
having been examined in the Office of The Judge Advocate General 
and there found legally insufficient to support the findings ot guilty 
or Charge I and its Specification, alleging desertion in violation 
or the 58th Article of War, and legally insufficient to support the 
sentence in part, has been examined by the Board ot Review. 

2. In the Specification under Charge I and in that under Charge II 
the accused is charged as "General Prisoner Arthur C, Tompkins, tonnerly 
Private, Battery B, 12th Field Artillery". There is evidence by 
stipulation in tne record that on the date or the alleged desertion 
he was a general prisoner, 8lld by his plea or guilty to Charge II and 
its Specification, in which he is so charged, he has admitted his 
identity as that ·person. Notwithstanding the statement or the Acting 
Start Judge Advocate in his review that the record of trial shows that 
on the date or accused's alleged desertion he was serving sentence 
under a suspended dishonorable discharge, the record ot trial contains 
no proof, either direct or ciroumstantial, that the dishonorable dis
charge previously adjudged against him, which changed his atatus trom 
that or private to general prisoner, had not in tact been executed 
prior to the &lte ot the alleged desertion. A general prisoner, 111 
whose case the dishonorable discharge has been executed, 1a no longer 
in the aervice 8lld cannot legally be guilty or desertion on a &lte 
aubae~uent· to that on which he was separated from the service. Dig, 
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Ops. JAG, 1912-30, Sec. 1499-1. To warrant a finding of guilty upon 
trial of a general prisoner for desertion, it is incumbent upon the 
prosecution to establish, as a necessary element of proof, that the 
dishonorable discharge has not been executed. CM 199228, Hoppert. 
This the prosecution has failed to do. 

3. For the reasons hereinabove stated, the Board of Review holds 
the record legally 1nsutricient to support the findings of guilty of 
Charge I and its Specification, and legally sufficient to support only 
so much of the sentence as provides tor confinement at hard labor for 
three months, the maximum punishment which may be imposed for violation 
of condition of his employment by a Class J.. general prisoner, ~ which 
offense the accused pleaded guilty and of which he was properly found 
guilty under Charge II and its Specification. 

4. This accused was previously convicted of desertion at Fort 
Sam Houston, Texas, on or about June~. 1930, terminated by surrender 
at Fort Sam Houston, Texas, on or about June 18, 1931, and sentenced to 
dishonorable discharge, total forfeitures and confinement at hard labor 
for one and one-half years. The sentence was approved and ordered 
executed, but the execution of the dishonorable discharge was suspended 
until his release from confinement. The case is published in General 
Court-Martial Order• No. 184, Headquarters Second Division, rort Sam 
Houston, Texas, August 1, 1931. No additional penalties are inflicted 
upon him by a second conviction of desertion. Therefore, since the con
viction is not of an offense involving moral turpitude or affecting the 
civil status of the accused, remedial action may be taken in the War 
Department in compliance with the policy directed by the Secretary of War 
in his approval of the opinion of The Judge Advocate General of April 
13, 1923, relative to action under Article of War fx>i. 

Judge Advocate. 



i'iAR DEPAR'l'1,iSNT 
In The Office Of The Judge Advocate Genaral 

Washington, D. c. 

10, .' 
CM 200589 

U N I T E D S T A T E S ) SEV1'NTH CORPS AREA 
) 

v. ) Trial by G. c. :M., convened at 
) Fort Leavenworth, Kansas, June 

General Prisoner 'WILLIAM ) 20, 1933. Dishonorable dis
REED. ) charge and confinement for two 

) 
) 

(2) years. 
Barracks. 

Disciplinary 

HOLDING by the BOARD OF REVIEi, 
McNEIL, BITZING and HALL, Judge Advocates 

ORIGINAL EX.AJIIINATION by QtKEEFE, Judge Advocate 

1. The record of trial in the case of the general prisoner 
named above has been examined and is held by the Board of Review to 
be legally sufficient to support the finding of guilty of Charge II 
and its Specification, allegine escape from confin8'I!lent in violation 
of the 69th Article of War, and so much of the sentence as provides 
for dishonorable discharge, forfeiture of all pay and allowances due 
or to become due, and confinement at hard labor for one year. 

2. The only question presented by the record is as to the legal 
sufficiency of the record to support the findings of guilty of 
Specifications land 2, Charge I, alleging that the accused deserted 
the service of the United States, in violation of the 58th Article 
of War. 

Vlhen an accused is charged as a "General Prisoner", as in the 
instant case, to warrant a findine of guilty of desertion it is in
cumbent upon the prosecution to establish, as a necess4ry element of 
proof, that the dishonorable discharge has not been executed. CM 199224, 
Hoppert; 200520, Tompkins. The accused, upon arraignment, entered a 
special plea in bar of trial to Specifications land 2, CharEe I, and 
offered in evidence General Court-Martial Order No. 87, Headquarters 
Second Division, Fort Sam Houston, Texas, March 30, 1931, which ordered 
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executed a dishonorable discharge, which order the defense contended 
showed accused was not at the time of the alleged desertions a member 
of the military service and therefore could not be tried for the 
offense of desertion (Ex. 3). The prosecution in rebuttal offered 
in evidence the service record of the accused (Ex. 2). The last 
completed indorsement of this record contained no notation regarding 
the conviction published in General Court-Martial Order No. 87, 
supra, nor was the final indorsement completed, an administrative 
requirement when a soldier is discharged from the military service. 
On this last mentioned sho,ving, the court denied the special plea 
in bar of trial (R. 12). 

3. The dishonorable discharge of the accused was ordered ex
ecuted by General Court-Martial Order Ho. 87, Headquarters Second 
Division, Fort Sam Houston, Texas, March 30, 1931 (Exs. 1, Sand 4). 
The accused testified that he received a copy of this order in April, 
1931, that he was given a medical examination for discharge (R. 9), 
and was under the impression that he was a discharged soldier (R. 7). 
The service record of the accused, introduced by the prosecution to 
rebut the plea in bar, is of little evidentiary value to show that 
the accused had not been dishonorably discharged. No presumption of 
regularity may attach to the absence of a final entry showing dis
honorable discharge since this service record is obviously irregular 
and incomplete in that it wholly fails to show the conviction of the 
accused published in General Court-Martial Order No. 87, supra. Thus, 
there remains no affirmative evidence in the case indicating that the 
dishonorable discharge directed in General Court-Martial Order No. 87, 
supra, has not in fact been executed. Accordingly, this case is con
trolled by the principle announced in the Hoppert and Tonrokins cases 
cited above. 

4. In view of the above, the court erred in denying the special 
plea in bar of trial as to Charge I and its specifications. 

While it is unnecessary to give a second dishonorable discharge, 
nevertheless in this case there appears to be so much uncertainty 
concerning the status of the accused and as to whether or not either 
of the two former sentences to dishonorable discharge has been executed 
that it is considered advisable again to include dishonorable discharge 
in the sentence. 

2 -
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5. For the reasons hereinabove stated, the Board of Review 
holds the record legally insufficient to support the findings of 
guilty of Charge I and Specifications land 2 thereunder, legally 
sufficient to support the findings of guilty of Charge II and its 
Specification, and legally sufficient to support only so much of 
the sentence as provides for dishonorable discharge, forfeiture of 
all pay and allowances due or to become due, and confinement at 
hard labor for one year. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 





WAR VEPARTMENT (351) 
In The Office Of '.lbe Judge Advocate General 

Washington, D. c. 

Military Justice 
CM 200601 

U N I T E D S T A T E S ) SIXTH CORPS AREA 
) 

v. ) Trial by G. c. M., convened at 
) Fort Sheridan, Illinois, June 

Private EDWARD J. .lDWLAND ) 16, 1933. Dishonorable dis
(R-41286), Battery D, 3d ) charge, suspended, and confine
Field Artillery. ) ment for six ( 6) months. Fort 

) Sheridan, Illinois. 

OPINION by the BOARD OF REVIEW 
McNEIL, BITZING and HALL, J~ge Advocates. 

ORIGINAL EXAMINATION by O'KEEFE, Judge Advocate. 

l. The record of trial in the case ot the eoldier named above, 
having been examined in the Ofi'ice of The Judge Advocate General and 
there found legally insu!fioient to support the findings of guilty of 
the Charge and Specification alleging desertion in Tiolation of the 
68th Article ot War, has been examined by the Boa.rd of ReTiew and the 
Board submits this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 68th Article of War. 

Specification: In that Prin.te Edward J. Rowland, 
Battery D, 3rd Field Artillery, did,. at :Port 
Sheridan, Illinois, on or about April 6th, 1933, 
desert the aervice of the United States, and did 
remain absent in desertion until he surrendered 
himself' at Fort Sheridan, Illinois, on or about 
:May 5th, 1933. 

· He pleaded guilty to the Specification except the words •desert• and 
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"in desert!on", substituting therefor respectively the words "absent 
himself' without leave from", and "without leave", of the exc~pted 
words not guilty, of the substituted words guilty, to the ~harge, not 
guilty but guilty ot a violation of the 61st Article ot War, and was 
.found guilty of the Charge and Specification. Evidence of two 
previous convictions by courts-martial was introduced. He was 
sentenced to dishonorable discharge, forfeiture of all pay and al
lowances due or to become due, and confinement at hard labor tor 
six months. The reviewing authority approved the sentence end or
dered its execution but suspended the execution of the dishonorable 
discharge, and designated Fort Sheridan, Illinois, as the place ot 
confinement. The sentence was published in General Court-Martial 
Orders No. 90, Headquarters Sixth Corps Area, July 8, 1933. 

3. The evidence shows the accused went absent without leave 
from Battery D, 3d Field Artillery, at Fort Sheridan, Illinois, on 
April 6, 1933, and remained absent without leave until he returned 
to Fort Sheridan, Illinois, on May 6, 1933. Accused was dressed in 
uniform at the time he returned (R. 9). Sergeant Julius s. Jasper, 
3d Field Artillery, testified for accused that he was Acting Supply 
Sergeant on the day accused absented himself and checked in his per
sonal and military equipment. He had lei't behind a complete outfit 
ot civilian clothes in his wall looker in fair condition and a full 
set o.t toilet articles and items of that nature (R. 161 17). The 
testimony regarding the civilian clothes was corroborated by the 
Gunner Corporal of accused•s section, Corporal Joseph Doyer, 3d Field 
Artillery (R. 18). 

Accused chose to rema.in silent be.fore the court (R. 20,22). 

4. The record of trial therefore presents the question o.t law 
whether the evidence is legally sufficient to support the findings 
that accused deserted. 

Desertion is absence without leave from the service with the con
current intent not to return thereto. The law is well settled that 
mere absence without leave is not satisfactory eTidenoe of desertion 
unless it is much prolonged. The Board ot Review has repeatedly 
expressed the opinion in its holdings that in order to sustain the 
finding or guilty or desertion there must be in addition to the .tact 
of absence without leave for a short period, some evidEllce tending to 
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show motive for desertion, or tending to show that prior to absenting 
himself' without leave accused had stated that h.e was going to desert 
or some other evidence .from 'Which a court might reasonably infer that 
the accused intended not to return to the military service. C1l 198760, 
Knouff; 196776, Maioloha; 196187, Roath; 195988, Parr; 189658, Hawkins. 
There ia no such supporting evidence!ii the r_ecorr.- On the contrary, 
the evidence produced concerning the items o.t' a personal nature Tdiich 
were left behind strongly indicates an intent to return to his station 
and rebuts any unfavorable presumption which might otherwise be dral9ll 
from his comparatively brief period o.t' absence. 

6. For the reasons stated, the Board o.t' Review ia of opinion 
that the record of trial is legally sufficient to support only ao much 
of the findings of' guilty as involves .findings that accused did, at 
the time and pl&ce alleged, absent himself' without leave .for the 
period alleged, in violation of the 61st Article of War, and legally 
sufficient to support only so much of the sentence as involves con
finement at hard labor f'or three months and forfeiture of $13.08 of 
his pay per month for a like period. 

Judge Advocate. 

Judge Advoca.te. 

judge Advocate. 

To The Judge Advocate General. 

http:Advoca.te
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Vi.AR DEPART'u!ENT, 
In the Office of The Judge Advocate General, 

Washington, D. o. 

JUL 29 1933 
014 200627 

U N I T E D S T A T E S ) PANAMA. CANAL DEP.A-RTr.IENT 
) 

vs. ) Trial by G.C.M., convened at Fort 
) Davia, Canal Zone, May 26, 1933. 

Private MICHA.EL MORR.Ar' JR.'} Dishonorable discharge and con
(6000247), Headquarters ) finement for seven (7) years. 
Compa.ey, 14th Infa.ntr;r. } Penitentiar;r. 

REVIEW by the llOJllD OF REVIE'l 
McNEIL, BITZING, and HALL, Judge Advocates. 

ORIGINAL EXAMINATIOE' by OHEliiVER, Judge Advocate. 

lo The accused was tried upon the following Charge and Specitioa
tions 

CHARGES Violation of the 93rd Article of Wa.r. 

Specifications In that Private Michael Mu.rra;y, Jr., 
Headq'll&rters Oompa.ey, 14th Infantry, did, at 
Fort Davie, Canal Zone, on or about April 10, 
1933, i.µilawtull,1' enter the dwelliDg of lit 
L1eut8ll&nt H. v. Ellis, ~rterma.ster Corps, 
with intent to commit a criminal offense, to wit, 
anault therein. 

Accused pleaded not gu.ilty- to, and was :round gu.ilty of, the Charge and 
Specification. Evidence of tour previous convictions, two by summar,y 
courtt9martial for drunkenness 1n Cristobal, Canal Zone, and absence from 
bed c~eck, and for absence without leave, respective]¥, and two by special 
courts-martial for drunkenness at Colon, Republic or Ps.na.ma., presence 1n 
Republic of Panama without proper written authority, and breach of restric
tion, and for drunkenness in a public place and presence in a restricted. 
area at Colon, Republic of Panama, res~ective]¥, was introduced. He was 
sentenced to dishonorable discharge, forfeiture ot all pa,y and allowances 
due or to become due, and confinement at bard labor for seven (7) years. The 
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reviewing authority approved the sentence, designated the United States 
Northeastern Penitentiary at Lewisburg, Pennsylvania, as the place of con
finementw and forwarded the record for action under Article of War 5~. 

2. The evidence shows that in April, 1933, First Lieutena.nt H. v. 
Ellis, Q;u.a.rter:na.ster Corps, was occupying Quarters No. 57-B at Fort Davis, 
Canal Zone. These quarters are on the road leading to the stables and 
separated from the road by a grass plot about 15 feet wide. The stables 
are about 175. or 200 feet distant and the Headquarters Compan,y Barracks 
about 350 yards. The road is habitually used by soldiers going to and 
from the stables. Lieutenant Ellis' name on the front of the quarters 
is plainly visible from the street and the building had been used for of-
ficers' quarters for at least two years. All living rooms are on one 
floor. A porch extends across the front, and entry to the porch is on the 
left as one faces the quarters. A hall rune through the center of the 
quarters from the front porch to the bathroom at the rear. There is no door 
or partition between this hall and the ni,rch. The rooms on the left of the 
hall as one enters from the porch are three bedrooms, a.nd those on the 
right a living room, dining room, and kitchen, respectively. On the night 
of April 9, 1933, Lieutenant Ellis' daughter was occupying the front bed
room and sleeping in the one of the two beds farthest from the one door of 
the room leading to the hall. The shades of the windows of this room open
ing on the porch were not drawn and one standing on the porch could see into 
the room (R.11-14; Ex.2). 

On the evening of April 9, 1933, Lieutenant Ellis fell asleep upon 
the d~ bed in the front room of his quarters about 9100 or 9130. Some 
time later he awoke, decided it was time to go to bed, and walked towards 
the bathroom. As he was about to enter the bathroom door he thought he 
heard the click of a lock in another part of the house. He walked to the 
front of the house and saw that the door to the bedroom and the front door 
were closed. He felt quite a breeze strike him in the face and thought 
that one of the doors must have blown shut. He then went back to the bath
room, re:!lS.ined there possibly a minute, and. was just going into the door 
of his own bedroom when his daughter "yelled," "Da.ddJ'• come herel There's 
a soldier in rrzy rooml" He r~shed into her room. It was.dark but there was 
a faint glow in the room from the lamp post outside. His daughter's bed 
was right under the window and he cou.ld see a man sitting on the end of the 
bed. He struck the man once or twice on the head, knocked hi:l over the bed, 
and then dragged hb out into the hall, He then went to the telephone to 
call the guard house. He got the Artillery Guard House first by mistake, 
and, while he was looking for the number of the 14th Infantry Gus.rd House, 
accused had "come to," got on his feet, a?ld. said "Lieutenant Ellis, don't 
send me to the guard house. I'm due to go back to the States on the boat 
tomorrow." Lieutenant Ellis finally got the guard hou.ee, and the cor.omander 
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of the guard ca.me over with a sentry- and took accused to the guard house. 
He did not th:!.nk accused was conscious when he dragged him from the bed• 
room into the hall (R.9•11), but when he got to his feet he talked co
herently ,made hi:;iself understood, and seemed to know where he was and what 
he had been doing (R.14). He was in uniform, blouse, hat, and belt., 
Lieutenant Ellis thought he was sober (R.16). 

13etty Ellis, a witness for the prosecution, testified that she lives 
at Fort Davis, her father is in the militai-y service, and she is twelve years 
old. She never knew accused before the night of April 10th, nor his name 
until she heard him tell her father that night it was Private llurr~. On 
that r.igb.t she happened to wa.ke up and look down and saw a head lying on her 
leg. She could not tell what it was and the man kept s~ing "Don't tell." 
Then he said that he was sick and was going "to make a mess" on her bed. She 
askeci hiin why he did not go in the bathroom and he said "no," he did not want 
to. She then realized it was somebody she did not know at all and "got sort 
of scared." The man kept s~ing "Don't tell." She heard some foot steps 
and a "light click" and called her father who came in and hit the man. She 
said to her father, "Daddy, come herel", and when he was about at the door 
she "woke up" and said, "I found a soldier in my room." There were no 
lights in her room but· there was a light in the dry- closet, the door of which 
was "the slightest bit open." The curtains on her windows were not closed. 
When she woke up accused was kneeling beside her bed and "u.p a little more 
toward the head of the bed" than when her father came in. .At that time he 
was "around to the bottont'of the bed. He ma.de no offer to do her violence 
or to strike her but he had his head on her leg over the covers of the bed. 
It was llgnt eno~ in her room so that she could see "he was· dressed in the 
suit that soldiers wear," and by that she "guessed" he was a soldier. He 
spoke to her in "a real low voice." She smelled no liquor on his breath. 
She had never seen him before (R.16-20). 

lPirst Sergeant l3a.s11 Smith, Company D, 14th Infantry-, Fort Davis, Canal 
Zone, a witness for the prosecution, testified thnt on April 10, i933, he 
was commander of the guard. About 1155 a.m., the telephone at the guard 
house rang and Lieutenant Ellis told him to have a guard come to his quarters 
immediately. Witness and or.e sentry went to the quarters and found Lieutenant 
Ellis and accused standing in the hallWSJ" (R.21). Lieutenant Ellis told him 
that he had found accused in his child's bedroom and wanted him confined 1n 
the guard house. On thew~ to the guard house accused remarked, "Smith, 
I'm in trouble now." l3efore reaching the guard house accused said "What a man 
won't do for cunt" (R.22). It would have been possible for accused to make 
this re:nark to him and for the sentry, Private Dillma.n, not to have caught 
what he said since accused's head was turned toward witness and Private Dillman 
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was on his right. Accused spoke in a normal tone of voice (R.34) • \7itness 
noticed that accused's face was "pretty well cut" so he had hilll sent to the 
hospital. i'hile accused was at the hospital Captain Blizzard phoned that 
he wanted hi::n examined by a medical officer. Witness immediately went to 
.the hospital and found. that a medical officer had already examined accused. 
~itness had not told accused his na:ue when the latter adiressed him as 
"Smith", and Lieutenant Ellis had addressed hin only as "Sergea.nt." He 
was led to believe tho.t accused recognized him (R. 23). Accused's talk was 
"a little thick," but he walked "straight enough" and unassisted the distance 
of about 200 yards to the guarQ house. Witness s~elled liquor on accused's 
breath. Du.ring the time accused was at the guard house until he was sent to 
the hospital he stood up in the room of the conn'.Wlder of the guard. He 
spoke during this ti:ne and his speech was coherent and witness understood 
what he said (R.24). 

Private ~rles H. Dill.filan, Company D, 14th Infantry, Fort Davis, Canal 
Zone, a witness for the prosecution, testified that about 2100 o'clock in 
the morning on or about April 10th he went with Sergeant Smith to Lieutenant 
Ellis' house. There t!ley found accused and started out with hL:1 to the 
guard house. As they left accused said, "Sergeant Smith, isn't there some
thing that you could do to help me, as I leave on the next boat tomorrow?" 
Accused walked from Lieutenant Ellis' quarters to the guard ho~se (R.25). He 
heard accused say nothing else. As they started out of the house witness 
had hold of accused's arm until accused asked hiiu not to hold it, but he 
stayed right by his side. Accused was talking to Sergeant ~~1th and not to 
witness, and witness was not paying an;; attention to the conversation (R.26-27). 

Major Clarence M. Reddig, Medical Corps, a witness for the prosecution, 
testified. that about 3s25 a.~•• on the morning of April 11th he exanined 
accused at the station hospital. In witness' opinion accused "was so suf
fering from the effects of so~e intoxicant as to sensibly impair his natural 
and full exercise of his ~ental a.nd physical faculties.". He could walk, but 
not steadily, and could talk, but not clearly. He see,aed to know what he 
was doing a.nd he responded to directions given hi~. He stood up when told 
to stand. He apparently knew where he was and recognized the witness as a 
medical officer (R.28-29). 

First Sergeant Victor E. Le.Pine, Headquarters Company, 14th Infantry, 
Fort Davis, Canal Zone, a witness for the prosecution, testified that accused 
first arrived in his organization about January 16, 1932. Accused was assigned 
to the Howitzer Platoon, a mounted organization, had routine duty at the 
stables, and in going to and fro between the stables and the barracks would 
pass probably 10 or 15 yards fro.,1 the quarters of Lieutenant Ellis (R. 32-33). 

-.ii.-
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Upon completion of the case for the prosecution the defense moved 
under paragraph 71 d, MC'u!, that accused be found not guilty because no 
intent had been shown, and, the motion having been overruled by the court, 
the defense again moved for an acquittal upon the ground that no a1sault 
bad been shown in the case and •no intent of &18ault." This motion was 
also denied. 

Sergeant Exire o. Wood, Headquarters Company, 14th In:tantry, a witneaa 
for the defense, testified that he was charge of quarters of his organization 
on the night of April 10th (R.38). He saw accused between lls30 and 12100 · 
o'clock outside the barracks on the steps. Accused was •absolute]J' drunk• 
did not know what he was doing and could not talk. Witness tried to persuade 
him to go to bed. He tried to take accused by the arm and help him, but ac
cused pushed him awq and "mumbled.• Later he went back and talked to 
accused for about 20 minutes but could not get a word out of him but "mmnbles.• 
Witness then went to bed about 12120 and saw nothing more ot accused 'that 
night (R.38-39). 

Private George~. li'rit1, Headquarters Company, 14th In:tantry, a witness 
tor the defense, testified, that accused was •pretty drunk" at supper on 
April 10th. Later that night, about 12100 o'clock, after witness had gone 
to bed he heard a noise "like somebody was falling into the 1hrubbe17 along 
the walk." He got up, looked through the window, and aa.w accused. He waited 
for accused to come up stairs. Accused bumped into two gun racks near the 
door, fell over against his bed, Bl'.ld then upon the floor. He then got up, 
recovered his balance, and went out. Witness thought that he was drunk 
(R.42-~) • 

Corporal Henry F. Dowling, Headquarters Company, 14th In:tantry, a 
witness for the defense, testified that he met accused in Du.tch's l3a.J'"in 
Colon about 10&~ o'clock on the night of April 10th. Accused was ate.ggering 
a.round from table to table and went up to the bar and had a drink. He saw 
accused later, about a quarter after 12100, eitting outside on the Headquarters 
Compan,y steps (R.46). Accused was drunk. Witness tried to talk to him and 
persuade him to go to bed but could make no head1'.8-Y with him. Accused did 
not talk very intelligentq and made nothing clear ~R.47)·. 

Private John B• Hughes, Headquarters Company, 14th Infantry, a witness 
for the defense, testified that on April 11th he was in confinement in the 
post guard house, Fort Davis. About 6&00 o'clock in the evening before ac
cused waa placed under arrest he saw hi:11 in the corridor or Headquarters 
Company apparently under +.he influence of liquor (R.48). At about 5115 the 
next morning he saw accused 1n the guard house latrine sitting on the bowl 
with his head leaning on the nearest urinal. Witness shook him and woke him 
up since it was nearly ti~e for first call. Apparently he did not understand 
witness and was too drunk even to talk (R.49-50). 
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Captain Austin Lowrey, Jr., Medical Corps, a witness for the defense, 
testified that in his opinion if a man had been drinking and was hit ve-q 
forcibly by another the blow would tend to sober him. It would be possible 
for a man so sobered to become dl'llilk again later without taking any tu.rther 
liquor (R.50-51). 

3. The only question presented by the record is whether or not there 
is in it. substantial evidence showing that accused was capable of entertain
ing the intent to comnit the criminal offense with which he is charged and 
that he did have such intent. The start judge advocate, in his review ot 
the record, expressed the opinion that the evidence set forth therein shows 
that accused was eo completely under the influence of intoxicating liquor 
that he was incapable of entertaining an intent to commit any criminal of
fense at the time he entered Lieutenant Ellis' quarters and that since a 
necessary element of the offense charged was lacking the conviction cannot 
be sustained. The staff judge advocate f'u.rther stated that this was a 
question of fact upon which different persons might reach different con
clusions, but that hil opinion was based upon what he considered reasonable 
and logical deductions from the evidence presented, and he recorruaended that 
the sentence be disapproved. The reviewing ~uthority in the proper exercise 
of his :functions also weighed the evidence but came to the contrary conclusion 
that the sentence should be approved. 

In passing upon the legal sufficiency of this record it is not the 
function of the Board of Review or The Judge Advocate General to weigh 
evidence, judge of the credibility of witnesses, or determine controverted 
questions of fact. These are exclusive functions ot the court-martial and 
the reviewing authority. It follows that if the reex>rd of trial contains 
any evidence which, if tru.e, is sufficient to support tne findings of guilty, 
the ?oard of Review and The Judge Advocate General are not permitted by law, 
for the purpose of finding the record not legally sufficient to support the 
findings, to consider as established such facts as are inconsistent with the 
findings even though there be uncontradicted evidence of such facts. CM 152797; 
MCM, 1928, P• 216, Note. 

There is evidence in the record that accused between one and two o'clock 
in the night uhlaw:tul.ly entered the quarters of Lieutenant Elli!. For more 
than a year accused's duties h.ad taken him by these quarters almost every dq. 
Lieutenant JUlia' name was displeyed plainly upon them and there can be no 
question but that accused knew they were occupied by this officer and his 
family since the pre"fious December. It does not appear that accused wandered 
ai:nleasly about these quarters upon entering them. Apparently he did not enter 
the living room on the right of the entrance in which Lieutenant Ellis was taking 
a nap at the time, but did enter the sleeping room of the twelve year old girl, 
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.detty Ellis, at the left of the entrance. As he came upon the porch he 
could look through the windows of her room and could see that it was oc
cupied solely by this little girl whose bed was directly under the window. 
Betty awoke to discover him kneeling by her bed with his head resting upon 
her leg with the bed covers between. In a voice low, but clear and coherent, 
he repeatedly cautioned her "Don't tell, Don't tell•" He then said that he 
was sick and was going "to make a mess" upon the bed. Not yet alarmed, :Betty 
urged him to go to the bathroom. Bu.the said "No," he did not want to go, and 
continued to caution her not to tell. Then, upon discovering that she did not 
know him at all, .Betty "got sort of scared" and called her father, Lieutenant 
Ellis rushed in, struck.accused several blows upon the head, knocking him 
1'I'om the place at the foot of his daughter's bed to which he had wHhdrawn, 
and then dragged hL~ unconscious into the hall. While Lieutenant Ellis was 
trying to get the guard house by telephone accused regained consciousness, 
got to his feet, addressed Lieutenant Ellie by name, and by his remar'lcs in
dicated unmistakably not only ·that he knew Lieutenant Ellis was calling the 
guard house for th~ purpose 01' having him· taken there, but that he had an 
intelligent appreciation of the difficulty he was in a.nd that it would un
doubtedly interfere with his departure for the States by boat the next dB¥• 
LieuteDB.llt Bllis tr.o~t he was sober. It must have been about this time 
t~at Betty heard accused tell her father that he was Private Mu.rrs,y. On 
thew~ to the guard house between Sergeant Smith and the sentry, Private 
Dillman, accused recognized the Sergeant and addressed him nB Smith, although 
the Ser::;eant • s name had not previously been 1:1entioned, saying as, testified 
by Sergeant Smith, "Smith, I'm in trouble now," and later before reaching 
the gu.a.rd house, saying, "What a man won't do for cunt." His speech while 
a "little thick" was intelligent and coherent. He was able to walk "straight 
enough" and unassisted the distance of about 200 yards to the guard house. 
Private Dillman heard accused ss:y, "Sergeant Smith, isn't there something 
you could do to help me, as I leave on the next boat tomorrow?" He heard 
no more because as he·said, accused was talking to Sergeant Smith and he 
was pa,ying no attention to the conversation. While at the guard house and 
before he went to the hospital accused stood up in the room of the co.;l;lUllder 
of the guard, spoke coherently, and made hi.uself understood. 

Notwithstanding other evidence in the record that accused was drunk 
both before and after the ti:ne of the com::1ission of the offense, and the 
opinion of Captain Austin Lowrey, lledical Corps, that if a man had been 
drinking and was hit very forcibly by another thE! blow would tend to sober 
him, there is, as noted above, substantial and satisfactory evidence that 
accused at the time of the con:i:aissio:::i of the offense was not so drunk as 
not to 1::now what he was doing and to be incapable of entertaining the intent 
to COllLait the criminal offense of assault. 
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It should be noted that accused is not charged with unlawtu.lly enter
ing the dwelling of Lieutenant Ellis with intent to commit an indecent 
assault or assault with intent to rape. While there is colorful evidence 
in his own admission, "What a ma.n won't do f'or c1JI1t," to indicate that his 
purpose was an indecent one, he is charged only with the intent to commit a 

· simple assault. The evidence shows conclusively that he not only intended 
to comoit such an assault, if not a more aggravating one, but that he actually 
did n assault the twelve year old girl, Betty Ellis, when in the middle of 
the night he entered her sleeping room, knelt by her bed, and, without her 
consent and to her alarm, placed his head upon her leg. 

"A battery is an assault in which force is 
applied, by material agencies, to the person ot 
another, either mediately or immediately. • • • 
So 1, is a batter., f'or a man to tend.le againat 
her will a woman not his wife. The force maJ' be 
applied through conductors more or less olose. 
• • ••" (MCM, 1928, P• 78). 

Housebreaking is unlawtu.lly entering another's building with intent to 
commit a criminal of'tense therein. MC'...1, P• 169. Proof' ot the of'f'ense 1n 
the instant case is complete upon proot of' the unlawtu.l entry ot the dwelling 
with intent to commit a criminal of'f'ense. A simple assaul1i is a criminal 
otf'ense. 

4. The service of accused shown upon the charge sheet is as f'ollowsa 
17th Tank l3atta11on f'rom April 2, 1919 to All€U,St 2, 1922, discharged a1 a 
private upon,. expiration of' term o~ service, with character goo4s 17th ~BZJk 
l!.a.ttalion f'rom October 51, 1922 until June 19, 1926, diacharged as a private 
by :purchase, character goods First Tank :Ba.ttalion from November 22, 1928 
until January 2, 1932, discharged aa a private first clan, character veq 
good. Date and t~ of curren'\ enlistment a.re not showq.. He was thirt7 
two year, and seven months of age at the time of' the commission of' the of'
tense. 

5. fhe court wa.1 legally constituted. No errors injurious~ af'
tectiilg the substantial righta of' accused were committed at the trial. ~e 
record ot trial is legally sufficient to support the tind.ings and sentence. 

!l!he :Boa.rd ot Beview is indisposed to ma.ke ezJ:f aruggeation as to the 
extension of clemency. The maximam confinement which might haTe been im
posed under paragraph 104 o, Manual tor Courta-llartial, 1928, is ten years. 
Since the of':tense of which-accused is convicted was a se:riout menace to the 
eecurity of' an o:f.':ticer•a home 1n a.n outlying post and to the safety ot hie 
twelTe year old daughter, and since the evidence shows that accused was not 
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so drunk as to be incapable of entertaining the specific intent involved 
in the offense, the punishment imposed is not considered excessive. 

ConfiEement in a penitentiary is.authorized by the 42d .Article of 
Ys.r for the offense of housebreaking which is recognised as an offense of 
a.civil nature and so punishable by confinement in a penitentiary for more 
than one year by Section 823 of the Code of the District of Columbia. 
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WAR DEPARTMENT 
In The Office Of The Judge Advocate General 

Washington, D. c. 

(365) 

Military Justice 
CM 200633 

U N I T E D S T A T E S ) 
) 

v. ) 
) 

Private EARL T. WHITTINGTON ) 
{6249050), Troop B, 8th ) 
Cavalry. ) 

FIRST CAVALRY DffiSION 

Trial by G. c. M., convened at 
Fort Bliss, Texas, June 30, 
1933. Dishonorable diacharge 
and confinement for one (1) 
month. Fort Bliaa, Texas. 

HOLDING by the BOARD OF REVIEW 
McNEIL, BITZING and HALL, Judge Advocates 

ORIGINAL EXAMINATION by O•KEEFE, Judge Advocate. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board ot Revin and found legally suf'ficient 
to support the .findings of guilty of Specification 1, Charge I, and 
Charge I, and legally suf'ficient to support the sentence. 

2. By Specification 2 of Charge I, it is alleged that accused 
did take, steal and carry away two cantaloupes, value about $.lo, the 
property ot a restaurant owner. The only material evidence as to 
theft was that ot_Private Raymond c. Cobb, Battery c, 82d Field Ar
tillery, who testified that he aaw a man brea.lcing into the 8th 
Cavalry restaurant and notified the corporal of the guard (R. 10-12). 
Witneaa could not identify accused as the man who broke in, neither 
did he He anything in "the man• a" possession when he came out ot 
the restaurant ( R. 11,12), nor did he testify what "the man" had in 
his possession when he saw him break in the restaurant. Corporal 
Creswell Odess, Machine Gun Troop, 8th Cavalry, who apprehended the 
accused coming out of the restaurant, stated he saw nothing in 
accused's possession (R. 13). Corporal Herman T. Holt, Ka.chine Gun 
Troop, 8th Cavalry, who took accused from Corporal Odess, testified 
accused had two cantaloupes in his shirt (R. 15) which he later 
dropped (R. 17). 1he owner ot the restaurant, Harvey V. Lashua 
testified that he checked the property in the restaurant after the 
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alleged breaking and nothing was missing (R. 26). '11:te record is 
void of any proof of the value of the cantaloupes. 

It ii self-evident from the above evidence that the prosecution 
did not prove that the property alleged as stolen belonged to the 
person named in the epeci!'ication or in fact that he even possessed 
such property, nor is there proof that the prc.,,erty was of the value 
alleged or that it had any value. 

3. For the reasons stated, the Board of Review holds the record 
legally sufficient to support the findings of guilty of Specification l 
of Charge I, and Charge I, legally insufficient to support the findings 
of guilty of Specification 2 of Charge I, and legally sufficient to 
support the sentence. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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WAR DEP.A.R'ThOOl'T 
In the Office ot 'lhe J'Udge Advocah ~eral 

Washington, D.O. 

Board or Review AUG 1111933 
CM 200671 

UNITED STATES ) HA.Will.AN DIVISION 
) 

v. ) Trial by G.C.M., caivened at 
) Schot1eld Barracks, T.H., 

Private EMORY G. COCK ) J'Una 27, 1933. Dishonorable 
(6710769), Headquarters ) discharge and confinement tor 
Detachment, 18th PursuU ) one (l) year. Disciplinary 
Group, Air Corps. ) Barracks. 

HOLDING by the BOARD ClF REVIEW 
TUR?raULL, B"TZING and HALL, J'Udge Advocates. 

l. The record ot trial 1n the case or the soldier named above 
has been examined by the Board or Review. 

2. The accused was tried upon the following Charge and Speci
tication: 

CHARGE: Violation or the 96th Article or War. 

Specification: In that Private :&Dory G. Cook, Head
quarters Detachment, 18th Pursuit Group, A.c., 
did, at or near Wahiawa, T.H., on or about May l, 
1933, With intent to defraud, falsely counterteit 
an obligation of the United States, to wit, a 
United States silver certificate 1n the 8Ulll ot 
five dollars ($~.00) in violation ot Secti.en 148 
of the Federal Penal Code ot 1910. 

Accused pleaded not guilty to, and was round guilty ot, the Charge and 
Specification thereunder. No evidence of previous convictions was 
introduced. He was sentenced to dishonorable discharge, torteiture ot 
all pay and· allowances due or to become due, and confinement at hard 
labor tor five years. The reviewing authority approved the sentence, 

.-,e::::::::vc'.:1· H~. H \'•/.'\!11\'.'l n:v1s1or,1. 
O'."'r:c:::. o.= ·,d:: :.:·:r;\i"'i'" J0.CJG:C: ,~ovOCATE, 
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reduced the period of confinement to one year, designated the Pacific 
Branch, United States Disciplinary Barracks, Alcatraz, California, 
as the place of confinement, and forwarded the record pursuant to the 
provisions of Article or War 50i. 

3. On or about the 3d of May, 1g33, the chief clerk of the 
group supply office, 18th Pursuit Group, Wheeler Field, T. H., in pre
paring tor an inspection, had occasion to clean up a desk used by the 
accused, and as he tore ott the top blotters he found several so-called 
bills underneath (R. 8). Two imitation fiTe dollar United states notes 
were identified and introduced in evidence (R. 9-10). Upon further 
investigation there was found in a room formerly used as a photographic 
shop, which was then in use by accused and Private Keete, a large box 
or waste paper containing crude reproductions of currency similar to 
the exhibits found under accused's blotter (R. 14). Accused, 1.WOn being 
questioned, atter having been warned of his rights, admitted that he 
had helped to make sane bills marked on the back "File Copy" and "J.,pril 
Fool" (R. g),45). A more detailed discussion of this and other evidence 
in the record is not necessary tor the purpose of this holding. 

4. Countertei ting ia defined in Section 148 of the Federal Penal 
Code as follows: 

"Whoever, with intent to defraud, shall falsely make, 
:(orge, counterteit, or alter any obligation or other 
security of the United States shall be tined not more 
than five thousand dollars and imprisoned not more than 
fifteen years." 

A definition ot terms is contained in Section 147 of the Federal 
Penal Code as follows: 

"The words •obligation or other security of the 
United States' shall be held to mean all bonds, cer
tificates of indebtedness, national-bank currency, 
coupons, United States notes, Treasury notes, gold 
certificates, silver certificates, fractional notes, 
certificates of deposit, bills, checks, or drafts tor 
mone7, drall'II. by or upon authorized otticers ot the United 
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States, st3.mps and other representatives of value, 
of whatever denomination, which have been or may 
be issued under any Act or Congress." 

5. The only question presented by the record requiring discussion 
here is whether or not the Tariance between the specification and the 
proot is tatal. The specification alleges the counterfeiting ot a 
tive dollar United States "silver certificate". The evidence shows 
that the purported reproductions were of five dollar United States 
"notes•. There is no evidence ot the counterfeiting or a "silver 
certificate••. In the opinion or the Board of Review, this variance 
1a fatal. 

•'!he notes stated in the indictment and given in evidence as 
counterfeited, and those alleged to be counterfeited, must be shown to 
be the same, but mere literal variances are not fatal." United states 
v. Moses (c.c. Pa. 1827) Fed. Cas. No. 15,825. "An incorrect description 
in respect to the bill number which defendant is indicted for uttering 
is a fatal variance.• United States v. Mason (c.c. N.Y. 1875) Fed. cas. 
No. 15,736. See also 15 Corpus Juris 373, and cases cited. 

"In prosecutions for counterfeiting or cognate otrenses, the in
dictment should contain a description ot the alleged counterfeit, or 
state a sufticient reason why it is not described." 15 Corpus Juris 367. 
Had thie been done in the instant case the variance would .have appeared 
on the race or the specification and might then be termed a mere •literal" 
Tariance only, as the allegations would still be autticient to apprise 
the accused or the ottense tor which he was being tried, and in case ot 
a conviction er acquittal would support a plea in bar or a second trial. 
The counterfeiting or silver certificates and bank notes, as indicated 
in section 1,1, Federal Penal Code, supra, are distinct ot:f'enses. In 
this case the accused was charged with one offense and convicted thereof 
upon proot tending to establish an entirely different ottense. There 
ta no ev!dence in the record showing or tending to show the counter
feiting ot a silver certificate. In that respect there is not only 
a fatal variance but a total failure of proof to establish the ot:f'ense 
charged. 

e. 7or the reasons hereinabove stated, the Board or Review 



(370) 

hold1 the record ot trial legall7 inautticient to auppon the 
findings and sentence. 

~--i_,_.,...,.., J'U.Oge AdTOCate• 

..!.!:..=~=~~L!:::::::::::l..__, iudge .A.dvocate. 



----

(371) 

WAR DEP,illTI.Q{T 
In the Office of The Judge advocate General 

Washington, D,C, 

AUG 171933
Board or Review 
CM 200681 

UNITED STA.TES IM.WAIIAN DIVISION 

v. Trial by G,C,M,, convened at 
Schofield Barracks, T, H,, June 

Private First Class PAUL 15, 1933, Dishono:re.ble dis• 
E, KEEFE (6238206), Read• charge and confinement for one 
quarters Detachment, 18th (1) year, Disciplinary Barracks, 
Pursuit Group, Air Corps. 

HOLDING by the BOA.RD OF REVIEW 
TURNBULL, BITZING and HA.LL, Judge Advocates. 

l, The record or tri~l in the case of the soldier named above 
has been examined by the Board of Review, 

2. The accused was tried upon the following Charge and speciti• 
cations: 

CIM.RGE: Violation of the 96th Article or War, 

Specification l: In that Private First Class :Faul E, 
Keefe, Ireadquarters Detachment, 18th Pursuit Group, 
A,C,, did, at or near Wahiawa, T, H,, on or aboui 
May l, 1933, with intent to defraud, te.lsely 
counterfeit an obligation of the United States, 
to wit, a United States silver certificate in the 
sum of five dollars ($5,00) in violation of Section 
148 or the Federal Penal Code of 1910, 

Specification 2: (Utteri:::ig and passing a counterfeit 
security - finding of not guilty,) 

Accused pleaded not guilty to the specifications and the Charge, and 
was found guilty of Specification 1 and the Charge, and not guilty of 
Speoitication 2, No evidence of previous convictions was introduced, 
He was sentenced to dishonorable discharge, forfeiture of all pe.7 and 
allows.noes due or to become due, and confinement at ha.rd labor tor 

RECEIVE:,· H~ H ""/
OFFJc:::: Or .. _ ; •""\' Al.I/\ "J D'.\/1510"4. 

fH..:. ~TAFF JUDGS ADVOCATI!., 
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three years. The reviewing authority approved the sentence, reduced 
the period of continement to one year, designated the Pacific Branch, 
United States Disciplinary Barracks, Alcatraz, Calitornia, aa the 
place of confinement, and forwarded the record pursuant to the 
provisions ot Article of War 50-k. 

3~ On the 3d or 4th of May, 1933, the chief clerk of the group 
supply office, 18th Pursuit Group, Wheeler Field, T. H., had occasion 
to clean up a desk used by Private Dnory Cook and in so doing found 
tour or five imitation five dollar United States notes, three of 
which were introduced in evidence at the trial (R. 9-11; Exs. l, 2 
and 3). Upon turther investigation there was found in a room formerl7 
used as a photographic shop, which was then in use by Private Cook 
and accused, a large box of trash and waste paper containing crude 
reproductions of currency similar to the exhibits found under Private 
Cookts blotter (R. 16,21). Accused, upon being questioned, after 
having been warned of his rights, admitted making the bills, Exhibits 
land 2, and the other similar reproductions together with Private 
Cook simply as an •April Fool" joke (R. 22). A more detailed dis
cussion ot this and other evidence in the record is not necessary 
tor the purpose of this holding. 

4. Counterfeiting is defined in Section 148 of the Federal Penal 
Code as follows: 

"fflloever, w1 th intent to defraud, shall falsely 
make, ~orge, counterfeit, or alter 9.n1 obl11;Jltion or 
other se-cw:1.:t.7 ot the United States shall be tined not 
more than five thousand dollars and imprisoned not 
more than fifteen years.• 

A definition of terms is contained in Section 147 of the Federal 
Penal Code as follows: 

"The words •obligation or other security of the 
United States• shiilt·oe hela to mean all bonds, cer
ti:ticatea ot indebtedness, national-bank currency, 
coupons, United States notes, Treasury notes, gold 
certificates, silver certificates, tract!onal note•• 
certificates of deposlt, bills, checks, or drafts tor 
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money, drawn by or upon authorized officers o: the 
United States, stamps and other representatives ot 
value, of whatever denomination, which have been or 
may be issued under any act of Congress." 

5. The only question presented by the record requiring discussion 
here is whether or not the variance between the speeification and the 
proof is fatal. The specification alleges the counterfeiting of a 
five dollar United States •silver certificate•. The evidence sholt'B 
that the purported reproductions were of five dollar United States 
"notes". There is no evidence of the counterfeiting of a "silver 
certificate•. In the opinion of the Board of Review, this variance 
is fatal. · 

"The notes ltated in the indictment and given in evidence as 
counterfeited, and those alleged to be counterfeited, must be shown to 
be the same, but mere literal variances are not fatal.• United States 
v. Moses (c.c. Pa. 1827) Fed. Cas. No. 15,825. "An incorrect description 
in respect to the bill number which defendant is indicted for uttering 
is a fatal variance." United states v. }AB.son (c.c. N.Y. 1875) Fed. Cas. 
No. 15,736. See also 15 Corpus Juris 373, and cases cited. 

"In prosecutions tor counterfeiting or cognate offenses, the 
indictment should contain a description of the alleged counterfeit, or 
state a BUrficient reason why it is not described." 15 Corpus Juris 
367. Had this· been done in the instant case the variance would have 
appeared on the face of the specification and might then be tanned a 
mere "literal" variance only, as the allegations ~uld still be sufficient 
to apprise the accused of the offense for which he was being tried, and 
in case of a conviction or acquittal would support a plea in bar of a 
second trial. The counterfeiting of silver certificates and bank notes, 
as indicated in Section 147, Federal Penal Code,~, are distinct 
offenses. In this cas~ the accused was charged trith one offense and 
convicted thereof upon proof tending to establish an entirely different 
offense. There is no evidence in the record showing or tending to 
show the counterfeiting or a silver certificate. In that respect 
there is not only a fatal variance but a total failure of proof to 
establish the offense charged. 
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e. For the reasons hereinabove stated, the Board ot Review 
holds the record of trial legally insutticient to support the 
findings and sentence. 

Judge J..dvo cate. 

Judge Advocate. 
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WAR DEPJ..RTMEN'r 
In the Ottice or The .l'lldge .&.d"fOcate General 

We.ahington, D.C. 

Board ot Rmn 
CK 200'1°' AUG 251933 

UNITED STATES ) 
) 

T• ) Trial b7 o.o.1i1,, oonTene4 
) at West Point, Hew York, 

Cadet AR'mOR :r. TOWNSEND, :r., ) lul7 e, 1933. SWlpenaio:a.
Third Olaes, t7n1ted statH ) w:1:tU :tme l, 193'. 
Corps or Cadets. ) 

OPINION ot the BO.Um a, RKVIJCW 
TURNBULL, Bn'ZINO and R&LL, ~ J.4Tooatea. 

l. '!'he Board ot :Review ha• eDmined the record ot trial in. the 
caH ot the cadet Jl8llle4 aboTe and au.bmita thia, it• opinion, to 1'he 
.ru.46• Adl'Ocata General. 

a. J..ccuaed •• tried upon the tollori11& Charge and SpecitioaUozu 

CHA.RGI: Violation ot the 9eth J..rticle ot war. 

Speeitieation: In that Cd.et J.rthw.o :r. 'l'OWJUSend, ~. • 
'fhird ClaH, 'United ate.tea Corpa ot Cadets, waa, 
ai Weat Pout, nn York, on or about J"lme 1,, 
193S1 ill a public place, to 111.t, on !ha79r Boacl 
anc! ~1tteraon Boad, drwlk llhile·u unitom. 

J..oouae4 pleaded not guilt7 to the Charge and speo1t1cat1on.. R• •• 
found guilt7 ot th• Spec1t1eat1on and not guilt7 ot the Chars•, but 
gv.1lt7 ot TiolaUon ot th• H'\h J.rtiole ot War. Bo 1Tideaoe ot pre'Yiou 
oo:a.Tioiiou n.1 illtroduee4. Re •• sentenced to auspenaion w1 thout pa7 
and allolfl.lloea tor one 711.r. The renewing authorU7 a:ppron4 0D17 
80 aueb of. the aatenoe aa 1:rnolTH auapenaioa w1 tho•t pa7 and allo,p. 
aaoH utU ;Juu l, 193'1 and to:rn.rde4 the recor4 tor the action ot 
the President u.4er the '8th J..rtiole ot war. 



(376) 

3. The :material evidence adduced by the prosecution may be 
summa~ized as follows: 

Cadet Philips. Gage, Third Clas•, United States Corps ot Cadets, 
testified that at about 5:10 p.m., on June 17, 1933, he saw accused 
with a yoUDg lady, Just outside ot camp, in a parked car on the road 
leadillg up to the WaahiDgton monument. Witness, accused, and the 
young lady later walked across the practice parade ground. Wi tneaa 
noticed accused's race was tlushed and that he staggered (R. 6). 
Witness could smell alcohol on accused's breath (R. 7,13). Witness 
saw accused again at the supper :f'o:nnation and asked him i:f' he was all 
right (R. 7). Accused was then in the line o:f' :file closers but after 
the march commenced w1 tness noticed that he was in the rear rank of 
the platoon. On the way to supper, near the French monument on the 
Jefferson Road, w1 tneas, who was a :file closer in the same platoon 
in which accused was placed, shifted ~is position to keep the o:f':f'icer 
in charge from aeeing accused. Accused was bouncill8 up and down and 
was out o:r step (R. 8-9). Accused was in uniform at the time. Witness 
did not believe that accused at the time could properly- perform guard 
duty, but that he could properly march at a cadet parade (R. 9). 
Witness was ot the opinion accused was not in t\111 possession ot his 
mental and physical :f'aculties while on the way- to the mess hall (R. 10, 
12), and that he was under the ettects ot alcohol (R. 11) • There 
were quite a :few civilians along the line o:f' march (R. 10). 

Cadet c. A. Cozart, Third Class, United Statea Corps ot Cadets, 
testified that he aaw accused on the afternoon ot June 17, 1933, just 
before the formation tor supper, that is, about 6:10 p.m. (R. 13-14). 
Accused was at the place or :formation. He seemed to be unduly happy 
over something as he approached W1 tness and shook hands w1 th him, 
and made some incoherent remarks. The·h.andshake was unduly- prolonged. 
It was unusual tor accused to shake hands w1 th w1 tness. Witness 
smelled the odor ot liquor on the breath o:f' the accused. Witnesa was 
o:f' the opinion that accused at this time was unable to do the normal 
duties o:f' a cadet such as guard mount or pare.de (R. 14), and that 
accused was mildly intoxicated (R. 15). Witness has no resen'tment 
at this time toward accused, but at certain time• during the past 
year accused has been harsh and domineering toward w1 tness and has 
bullied witness once or twice (R. 16-17). 
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Stipulated testimony of Jam.es J. Davis: That on June 17, 1933, 
he was a cadet, Second Class, in the United States Corps of Cadets, 
West Point, New York. On the date in question, witness saw accused 
just before supper formation in camp and asked him if he could 
"make it to the Mess Hall", and accused replied that he could. On 
the way to the mess hall accused's actions seemed normal until he 
reached the intersection of Thayer and Jefferson roads, when witness, 
who was marching next to accused on the latter's right, noticed that 
accused could not keep step and counted step for him. Witness took 
hold of accused's hand in order to steady his marching. On the 
march to the mess hall they passed quite a number of civilians. 
Witness smelled something on the breath of accused but could not tell 
whether it was mouth wash or alcohol. Witness did not believe that 
accused at that time was in such a condition that he could have 
attended a parade or be placed on guard. Accused was not drunk at 
the time the Corps left summer camp for the mess hall, but when they 
reached the mess hall he was either under the influence of liquor 
or was sick, and was unable to perform normal duties (R. 18-19; Pros. 
Ex. A)• 

Cadet John J. Phelan, Third Class, United States Corps of Cadets, 
testified that he saw accused on the afternoon of J'une 17, 1933, just 
before supper formation and again at supper fonna.tion. On the first 
occasion witness did not notice anything unusual about the accused 
(R. 19). At sup:per formation accused started to the mess hall in 
the file closers, but at the suggestion of Mr. J. J. Davis he got into 
ranks. On the march to supper w1 tness, who was then on accused's 
immediate left, noticed that accused did not keep step very well 
and, when they reached the corner ot the clock tower, he noticed that 
accused began to stagger a bit. Witness counted step occasionally 
tor accused, and aleo took accused's hand a couple of times to steady 
him. There were civilians along the line of march (R. 20-21). Witness 
smelled the odor of alcohol on the person of accused (R. 22,24). 
Witness did not believe accused was able to perform the normal duties 
of a cadet at this time. In the opinion of witness accused had been 
drinking (R. 22). Accused was in unifonn when marching to supper (R. 23). 

Cadet R. T. Sohrein, Third Class, United states Corps ot Cadets, 
testified that he eaw accused on the afternoon of June 17, 1933, at 
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about 6sl5 (R. 2'). AccU8ed was walking down the L-M Company street 
and appeared to be rather unsteady on his teet. Witness saw accused 
again at the supper formation and noticed that he appeared to be 1n 
a rather happy frame of mind and was not very steady on his feet. 
l!'ram the appearance of accused' a race and from his walk, witness was 
of the opinion that accused was slightly under the influence ot in-. 
toxieating liquor (R. 25,27). Witness was or the opinion that at 
the supper tomation accused was not in a condition to perform properly 
the normal duties or a cadet (R. 26). 

Cadet William L. Kimball, Third Class, united States Corps of 
Cadets, testified that he saw accused on the afternoon ot June 17, 
1933, just before the evening formation tor supper (R. 27). Witnes• 
heard accused talking and his speech was incoherent. He also noticed 
that accused was rather unsteady on his feet (R. 28). On the march 
to supper accused did not ma;rch properly - he was not in step and was 
weaving from side to side and receiving assistance trom the men on 
either side of h1m (R. 28-29). Witness believes that he did smell the 
odor of alcohol or liquor on accused before the supper formation and 
that in his opinion accused was not then in tull control of his mental 
and physical faculties and was not able to perform the normal dutiea 
ot a cadet (R. 29). Witneas admitted that prior to June ot this year 
he ns not on friendly terms W1 th accused; that accused had on ditterent 
occasions treated him in a harsh and domineering manner and had bullied 
him to some ertent, but that W1 tness now has no resentment toward 
accused (R. 30-32). 

P'irst. Lieutenant G. A. Hadaell, Infantry, West Point, New York, 
identified accused and testified he is in the military service of the 
U'llited Statea (R. 32). Witness turther testified that he saw accused 
on June 17, 1033, at about 6:30 p.m. (R. 32-33). On this date witness 
was otticer in charge and it was his duty to supervise the supper 
formation. .A.bout one hundred yarda :rro:m the camp he stood and observed 
each platoon as it passed. In the last platoon ot the last company 
W1tne1s noticed accused and that his actions in ranks were peculiar• 
.A.ccuaed seemed to be held up by two other cadets on either side of 
him., w1 th whom he we.a holding hands. Accused swayed.. from side to side, 
and now and then took: a wrong shp - he was not keeping step. Accused 
gave the appearance of being under the influence of liquor (R. 33). 
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Spectators followed the last platoon of the last company right up to 
the steps of the mess hall (R. 34); they were talking about accused 
(R. 33). When accused arrived at the mess hall, witness called to 
him and started to question him (R. 34). Witness noticed that 
accused's face was flushed and he seemed dazed, and witness smelled 
alcohol on accused's breath. Witness then decided to take accused to 
the hospital. Accused asked several times it he could not eat hia 
supper first. On the way to the hospital accused remarked, "Won't 
you give me a break, sir". Accused was able to walk from the mess 
hall to the hospital, though it was necessary for witness to take his 
elbow from time to time. When they first arrived at the hospital 
accused was smiling, but later on there were tears in his eyes (R. 35), 
The medical officer arrived about ten minutes atter they got to the 
hospital, that is, about 6:50 p.m. Witness noticed a slight change 
for the better in the condition or accused from the time he took him 
to the hospital to the time he was examined by Captain DeWitt, the 
medical officer. Witness was with accused constantly from the time 
he spoke to him at the mess hall until he reported him to the medical 
officer (R. 36). The accused did not vomit nor did he eat any food 
or any substance, nor use a deodorant during that time. Witness was 
not positive whether or not accused had a drink of water after arrival 
at the hospital. On the way to the hospital witness smelled alcohol 
but did not know whether it was on accused's breath. Accused was 
drunk (R. 37) • 

Captain iVilliam F. DeWitt, Medical Corps, West Point, New York, 
testified that he was medical officer of the day at the hospital on 
the evening of J\lne 17, 1g33. About 7:30 p.m., on this date, Lieutenant 
Hadsell brought accused to the hospital and asked that he be examined 
to see what was the matter with him. Witness examined accused at 
the time and noticed a slight stagger in his walk but round nothing 
to indicate the cause of this stagger. Accused pert9rmed the usual 
test of coordination without any difficulty. His conversation was 
clear and logical and he carried out properly orders that were given 
him (R. 38). In the opinion or witness, it is possible that a person 
drunk at 6:00 o'clock 110uld give no medical reaction to drunkenness 
at 7:00 o~· 7:30 o'clock. There was no odor of alcohol on the accused's 
breath (R. 3Q). About 8:00 o'clock that night, witness, after talkil:.g 
over thd phone With Colonel Buckner, decided to pump the accused's 
stomach and see it there was any evidence of alcohol in his stomach 
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(R. 3'il-40). He pumped accused's stomach and found liquid but no 
food in 1t. 11'1 tneas did not have accused swallow any liquid bef'ora 
pumping his stomach, but accused may have had a drink af'ter coming 
to the hospital. From the stomach washings of' the accused there 
was no gross evidence ot alcohol. The stomach contents were later 
given a chemical examination in the laboratory and no eVidence ot 
alcohol was found. Wi tnesa is thoroughly familiar-with what con
stitutes drunkenness in a military sense. At the time that he 
examined him, accused, in his opinion, was not drunk (R. 40-41). 
In his opinion, alcohol drunk on an empty stomach will disappear 
rather rapiSi].y tram the stomach (R. 41). A shock experienced by a 
person somewhat under the influence ot alcohol would tend to sober him, 
but this would not •expedite• the odor of' it from the breath or the 
stomach (R. 42). 

4. The material evidence adduced by the defense may be summarized 
as follows: 

Stipulated testimony or Thomas J. Lawlor: That on J'une 17, 1933, 
he was a cadet, Third Class, United States Corps or Cadets, and just 
before supper formation he was in his tent when accus~d entered. Ac
cused was nonnal in every respect at that time. It is customary f'or 
the accused to joke a great deal and he did so on this occasion. Witness 
did not smell any liquor on accused's breath, and in his opinion accused 
was non:nal and able to perf'om any normal duties. Accused frequently 
used Listerine as a mouth wash (R. 43; Def. Ex. A). 

Stipulated testimony or Gaylord w. Schultz: On June 17, 1933, 
1f1 tness was a cadet, Third Class, United States Corps of Cadets, and 
Juat before supper formation he was in his tent with accused. Witness 
did not believe the accused was then intoxicated and did not notice 
anything exceptional about his conduct, nor did he smell liquor upon 
him. Accused frequently clo~s and is boisterous, and on this occasion 
his conduct was not unusual. Accused is in the hab1 t or using a mouth 
wash several times a day and before going to meals. Witness believes 
that the accused was capable or attending a parade on the evening 1n 
question (R. 44: Def. Ex. B). 

Stipulated testimony of' Daniel w. Tetlow: Witness saw accused on 
the afternoon of J'une 17, 1933, at about 2:30 p.m. Accused was not 
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drunk at that time and Witness was or the opinion that he had not 
been drink:iJJg. Witness saw accused again just before supper at about 
6100 o•clock and noticed nothing unusual about accused or his actions 
at that time, and he did not smell any liquor upon him. Witness 
was the roommate of accused and knew that he was in the habit of using 
a mouth wash several times a day and always before going to meals. 
Accused was in complete control of his mental and physical taculties 
on the afternoon and evening 1n question, and in the opinion or witness 
could have gone on guard or performed any other normal duty (R. 44-45; 
Def. Ex. o). 

Major w. s. Prout, Medical Corps, West Point, New York, testified 
that he saw the accused on .Tune 17, 1933, at about a quarter of seven 
or seven o'clock. At the request of Captain DeWitt, the W1 tness examined 
the accused on thia occasion. Witness noticed that the accused showed 
no slurring of speech or 81J.Y incoherence. He then examined accused's 
throat 1f1 th a tongue depressor w1 th the deliberate intention of smelling 
his breath and found accused's breath to be practically odorless. 
Witness saw captain DeWitt put the accused through the routine test 
tor coordination which the accused perfonn.ed nonnally. In the opinion 
ot the 1fitness, it is hardly "reasonable to presume, or assume, or 
suppose that the accused was drunk fifteen minutes before". Witness 
is thoroughly familiar W1. th what constitutes drunkenness in the mil! tary 
service and is ot the opinion that when he examined him the accused was 
not drunk (R. 46). Witness was of the opinion that it a"Ccused had been 
dl"l1nk a halt hour before W1 tness saw him and "this drunkenneas was 
tapering O'tt at that time to a sobering condition", and •a shock 
followed also tending to sober accused", it is possible he would not 
show any symptoms of drunkennesa at the later hour though perhaps 
alcoholic odor on the breath would persist. Alcohol will remain 
longer in the human system than on a person' a breath. Witness could 
not state that accused was not drunk one hour prior to his examination 
and was ot the opinion it 1a not possible tor a person to say that a 
man has not been drunk an hour before (R. 47). 

Accused, after being informed ot his right to :Demain silent, to 
testify as e: wi tneas under oath, or make an unsworn statement, elected 
to remain silent (R. 48). 
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~. It appears tram the toregoing that the question in issue is 
whether accused was drunk on the supper march trom the cadet camp 
to the meas hall at West Point, New York, on J\ule 17, 1g33. The 
eTidence ot Lieutenant Hadsell, the officer in charge whose duty it 
was to supervise the supper formation, Cadets Da.Vis and Phelan, who 
marched next to accused on his right and left, respectiTely, Cadet 
Gage, who was a file closer in accused's platoon, and Cadet Kimball, 
that during this march there was the odor of alcohol on accused's 
breath, that he bounced and staggered in ranks, failed to keep step, 
had to be assisted by the cadets on his right and left to steady his 
1118.rching, and that he was not in condition to pertom his duties, 
clearly establishes accused's dl'\Ulkenness on this occasion. The line 
of l!l!lrch is not directly proven in the evidence but it appears that 
at least part of the route covered Tb.ayer and J'etferson roads, as 
alleged in the specification. It also appears that there •ere 
ciTilian spectators along the line of march and that accused was 1n 
unifom at the time. 

As bearing on accused's condition during the march, the evidence 
of his condition before and after should be considered. At about 
5:10 p.m., Cadet Gage saw accused and a young lady outside of the 
camp and walked with them across the practice parade ground. He 
noticed that accused staggered and that his face was flushed, and he 
smelled alcohol on accused's breath. Of the several cadets who saw 
accused just before the supper formation, Gage and Davis were con
cerned about his condition, Cozart smelled liquor on his breath and 
was of the opinion he was mildly intoxicated, Schrein was of the 

.opinion that he was slightly under the intluence or intoxicating liquor, 
Kimball smelled the odor of alcohol or liquor on him, and Phelan, 
Lawlor, Schultz and Tetlow saw nothing unusual or abnormal in his 
condition. Tetlow also saw accused at about 2:30 p.m., and was of the 
opin!on that at that.time he was not drunk and had aot been drinking. 
This evidence, though conflicting, is not inconsistent Yith the other 
evidence in the case. The several witnesses observed accused tor 
varying periods of time and no doubt the powers ot observation or 
some were more acute than those of others so that symptoms ot drunken
ness which s~me observed were not noticed by the others. 
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Lieutenant Hadsell, after noticing accused's unusual actions on 
the march to the mesa hall, stopped and questioned accused on his 
arrival there. The lieutenant smelled alcohol on accused's breath, 
noticed that his race was flushed and that he seemed dazed, and 
decided to take him to the hospital. On the way to the hospital he 
again smelled alcohol on accused's breath and was or the opinion 
accused was then drunk. A.t about 6:50 p.m., Lieutenant Hadsell, 
according to his testimony, turned accused over to Captain DeWitt, 
a medical officer, tor examination, remained during the examination, 
and then left the hospital at about 7:10 p.m. Captain DeWitt and 
Major Prout, another medical officer, examined accused, found no 
evidence of drunkenness, and arrived at the conclusion he was not then 
drunk. Evidence as to the time or these examinations is conflicting. 
Lieutenant Hadsell fixed the time of Captain DeWitt's examination as 
between 6:50 and 7:10 p.m., while Captain DeWitt fixed it at about 
7:30 p.m. Though Major Prout's examination was made after Captain 
Dewitt's, the major fixed the time as about a quarter or seven or 
seven p.m. 

There appears to be no real inconsistency between the evidence 
or accused's condition during the march to the mess hall and the 
evidence or his condition at the hospital. The evidence shows that 
accused was drunk as early as 5:10 p.m., and no doubt he was becoming 
sober as time passed. The shock of being stopped and questioned by 
the officer in charge and then taken to the hospital tended further to 
sober him. Thus the effects of alcohol drunk: on an empty stomach had 
disappeared when the examinations were made by the medical orricers. 

Though the propriety or securing evidence or drunkenness by means 
or a stomach pump has been questioned by a previous J\ldge Advocate 
General ( CM 153697, Crandall), the use or the pump in this case was 
not objected to by accused and neither was objection made to the 
introduction or the evidence as to the chemical examination of the 
stomach washings. In view or these facts and or the further tact 
that the evidence or the result or the chemical examination was favor
able to accused, the admission or such evidence was not prejudicial 
to accused's substantial rights. 

The evidence of record establishes beyond a reasonable doubt 
the guilt or accused of the specirication and charge. 
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~. The Cadet Register shows that accu.sed was admitted to the 
Military Academy from the Twanty•titth District ot :New York on 
J\lly 1, 1931, w1 thout prior military service; and that he was 23 years 
ot age on October 17, 1932. 

'1. The court was legally constituted. No errors injuriously 
attecting the substantial rights ot accused were com:nitted during the 
trial. l!'or the reasons stated, the Boe.rd ot Review is ot the opinion 
that the record ot trial is legally sufficient to support the findings 
and sentence and warrants conti:rma.tion thereor. 

Judge Advocate. 

J\ldge Advocate. 

To 1he Judge idTOcata General. 
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lat Ind. 

War Department, .T.A.o.o., - To the secretary- ot war. 

1. Herewith tranani tted tor the action ot the President ia 
the record ot trial in the case ot Cadet J.rthur "I. Townaend, ;rr., 
Third Claaa, United States Corpe ot Cadeta, 110gether with the tore
goin& opinion ot the Board ot Review. 

2. I concur in the opinion ot the Board ot Renew, and, tor 
the rea.aone therein stated, recoJIIDel14 that the aentence be contimed. 

s. The accused was taken to the hospital ot the Milltary 
J..cad81111' tor exemination, and the :medical otticer ot the da7, atter 
con8Ultation with Colonel Buckner (the Commendant ot Cadets), pumped 

.accused.'• stomach and eubJected a portion ot the content• thereof to 
· chllllical 9%8111ination. The chemical enmination disclond no trace 

ot alcohol. Though the adm1aaion ot evidence ot the•• tacte was not 
prejudicial to accused's BUbstantial rights in thia particular case, 
I concur in the Tiew expre~aed by former Judge Advocate General Bull. 
1n the Crandall caH (CM 1~697) When in comment~ on the use ot 
the atomach pump under s1milar circumatancee he stated: "Peraona.l.17, 
I do not approve ot euch :m.eana to secure eTidence•. 

,. Inclosed herewith 1• a draft ot a letter tor your aignature 
transmitting the record to the President tor hil action, together 
w1 th a tonn ot execut1 ve action designed to carry into ettect the 
recommend&t1on hereinabove made ab.ould 1t meet w1 th approff.l. 

~ 
Wd.lliam caU:ron Rigby, 

Colonel, .T.J...G.D., 
J..oting '!'he ZuAge ~vocate General. 

4r Inola. . 
Incl. 1-Record ot trial. 
Incl. 2-0J;>in. ot Bd. ot Rev. 
Incl. ~Dra.tt ot let. tor 

a1g. ot secy. ot War. 
Incl. 4-Fom ot executive action. 
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