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WAR DEPARTMINT
In the Office of The Judge Advocate General:
Washington, D.C.

CM 1993158
0CT 22 4932

UNITED STATES PHILII’PINEDEPARTMNT

Trial by G.C.M., convened at Fort
Santiago, Manila, P.I., July 20-21,
1932, Dismisseal.

Y.

Second Lieutenant CHARLES
A. LYNCH (0-17773), Coast
. Artillery Corps,

CPINION of the BOARD (F REVIEW
McNEIL, BRENNAN and GUERIN, Judge Advocates
ORIGINAL EXAMINATION by WOOLWORTH, Judge Advocate,

1, The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to
The Judge Advocate General,

2. The accused was tried upon the following charges and
specifications;

CHARGE I3 Violation of the 95th Article of War.

Specification 1: In that Second Lieutenant Charles A.
Lynch, Coaast Artillery Corps, did, at lanila,
P. I., on or ebout June 18, 1932, assault Mrs,
Frederick A, Ward, by unlawfully throwing the
contents of a glass containing liquor upon her,
the said Mrs, Frederick A. Ward.

Specification 83 In that Second Lieutenant Charles A.
Lynch, Coast Artillery Corps, did, at Manila,

- P. I., on or about June 18, 1932, treacherously
and without provocation, strike with his fist and
knoek down, Major William B. Duty, Philippine
Scoqts. :

Specification 3: In that Second Lieutenant Charlbs A,
Lyneh, Coast Artillery Corps, did, at Manila,
Pe. I., on or about June 18, 1932, treacherocusly
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end without provocation, strike with his fist
and knock down, Second Lieutenant Frederick
L, Anderson, Air Corps.

CHARGE II: Violation of the 96th Article of Wer,

Specification 13 In thet Second Lieutenant Charles A,
Lynch, Coast Artillery Corps, was, &t Manila,
P. I., on or about June 18, 1932, drunk and dis-
orderly,

Specification 2 (Finding of not guilty.)

Upon arraignment the sccused entered a special plea as to Specitié
cation 2, Charge I, his counsel stating it as follows:

"It is clear they intended to charge a simple
assault in the second specification ag in the first
one, It was all right in the first specification
and they used the words that should go with a simple
assault charge. They make a departure from the
regular form in the second specification, putting in
words that mske his act very vague, He 1s entitled to -
know the form of the charge against him, If 1% is
simple assault, why not charge it as such? The ac=
cused suggests that the specification be amended."

The same plea was entered in regard to Specification 3 of Charge I.
The court overruled the plea as to each specification. The ac-
cused then pleaded not guilty to all specifications and charges,

He was found not guilty of Specification 2, Charge II (false sworn
statement to an Inspector Genmeral), but guilty of all other specifie-
cations and charges., No evidence of previous convictions was intro-
duced, He was sentenced to be dismissed the service. The reviewing
euthority approved the sentence, and forwarded the record of trial
for action under the 48th Article of War,

3. The special pleas entered by the accused were properly
overruled., The specifications clearly and precisely state military
offenses, there is no apparent error in names, dates, places, etc.,
nor other obvious error, and the court, therefore, would not have



been justified in amending the specifications,

4, Such evidence as relates only to Specification 2 of
Charge II, of which the accused was found not guilty, will not
be considered in this opinion,

5. In order to obtain a picture of the situation which
brought about the trial of the accused, it should be stated that
the undisputed evidence discloses that the accused arrived at
Manile, Philippine Islands, on the 17th of June, 1932, on the
transport from Hawaili; that the later hours of that day constituted
what was known as "Transport Night"™ at the Army and Navy Club in
. Manila; and that the offenses are alleged to have taken place
there in the early hours of the morning of June 18, 1932,

Evidence as to Specification 1, Charge I,

Ma jor William B, Duty, Philippine Scouts (Air Corps), testified
that about 1300 or 1:30 o'clock on the morning of Junme 18, 1932,
he and Captain Doherty, Air Corps, Captain Ward, Philippine Scouts,
Mrs, Ward, and Mrs. Witman were sitting around a "chow bench"™ in a
corridor of the Army and Navy Club at Manila, occupying a settee
and chairs around the bench (R. 8)., Witness and Captain Doherty
had Joined the others about twenty minutes before accused appeared
(Re 12), Ceptain Ward, Mrs, Witman and Mrs. Ward were seated on
the settes (R, 9) and witness and Captain Doherty in chairs on the
other side of the chow bench. The accused entered the room and
came up to the party and themn sat down on the arm of the settee for
a minute or so, finally taking a seat on the settee to the left of
Captain Ward., Almost immediately thereafter Captain Ward brushed
some cigarette ashes from his clothing, but witness did not know
whether the ashes were from Captain Ward's cigarette or from a
cigarette of the accused, although he did not remember sseing ac-
cused with a cigarette (R. 9). About this time accused nudged
Captain Ward with his elbow, whereupon Captain Ward stood up and
made & remark to the effect that "there isn't room enough for both
of us here. I will move over to another seat", which he did, passing
to the rear of Captain Doherty and witness and occupying a chair

(3)

at the opposite end of the chow bench from accused., Almost immediate~

ly after Captein Ward had seated himself, accused picked up a glass
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half full of "Captain Ward's drink® and threw it in the direction
of Captain and Mrs, Ward, most of the contents falling on Nrs.
Ward (R, 10). All the members of the party were sober, but, in
the opinion of witness, the accused was drunk, as he staggered and
had all the appearances of being drunk. Witness thought accused
was probably so intoxicated that he did not know what he was
doing (R. 11,18). Witness end Captain Doherty at the time of the
occurrence had ordered one drink and consumed about haelf of it
when acoused camoe up (R. 12). Witness did not know at the time
that relations between Captain Ward and accused were strained when
the former left the settes, as witness and Captain Doherty were
discussing the recent arrivals on the transport and were not pay-
ing particular attention to what was going on (R. 9,13~15), He
did not know at whom accused threw the drink but stated 1t could
have been either at Captain Werd or Mrs, Ward. Most of the liquid
fell on Mrs, Ward (R, 15), Witness did not hear any profanity

or ocursing, nor d4id he hear Ceptain Ward use the expression

*God damn" toward the accused or call him a "bastard®™, but he did
notice that accused appeared to be angry after Captein Ward moved
‘from his position on the settee and occupied the vacant chair at
the end of the bench, Accused's attitude changed and he looked
toward Captain Ward with a sort of & scowl on his face (R. 16,17).
All of the officers present were in civilian clothing (R. 18).

Ceptain Frederick A, Ward, Philippine Scouts (Quartermaster
Corps), testified that he was a member of the party descrived by
Ma jor Duty, that between 1:00 and 1:;30 the accused came in and stood
in front of the party and then sat down on the arm of the couch next
to witness, and that in sitting down accused fell against witness
end spilled some cigarette ashes on his coat, Witness thereupon
said to accused: *"Look what you are doing", or something to that
effect, whereupon accused arose and then sat down again and pushed
against witness with his elbow., Witnesa moved slightly over on the
couch and accused crowded in beside him and continued to push hinm,
whereupon witness said: "Apparently there isn't room for both of
us on this couch” and arose and moved around the chow bench and sat
in a chair some distance away., Within a few seconds of the time
witness took his new seat facing toward accused, the latter threw
the contents of a glass containing some "Scotch and soda™ in the
general direction of witness, the greater part of the liquid falling
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on Mrs. Ward., In the opinion of witness, accused was drunk

at the time he joined the party and, so far as witness knew,

no member of the party invited him to join it (R. 26,27).
Witness stated that all the other members of the party were
sober (R. 28)., In the opinion of witness -the accused's action
in spilling cigarette ashes upon him was not intentional but

was because of his drunkenness, which was also the cause of ace
cused?'s nudging witness to such an extent that he resented it
and occupled another seat, He did not understand why eccused
threw the liquor, but believed that the liquor was thrown at him
and not at Mrs. Ward, who had donse nothing to arouse his resentment,
Witness had had some drinks during the day, but did not think his
recollection of events was cloudy. He denied that he cursed the
accused or initiated the charges against him, So far as witness
knows, no member of the party asked accused to join it, nor did

. he or Mrs, Ward know the accused at the time he did join the
party (R. 33).

Captain James S. Doherty, Air Corps, testified that, at the
time described in the testimony of Major Duty, he and Major Duty
saw Captain Ward, Mrs., Ward and another lady now known to him
sitting on a settee, and at Captain Ward's invitation they joined
the party. Adbout five minutes later accused joined the party.
Witness did not invite him to join it nor did he hear any other
member of the party invite him., While witness was engaged in con-
versation with Major Duty, he saw some ashes spilled on Captain
Ward's blouse, upon which Ceptain Ward arose and brushed off the
ashes, and some words passed between Captain Ward and accused.

He did not hear what was said by Captain Ward but noted that ac-
cused resented 1t, Witness could not state whether accused
deliberately threw the contents of a glass on Captain Ward or
whether this resulted from accused arising to change seats, Captain
Ward at the time being seated about the center of the settee. Dus
to a bilious attack, witness during the day had perhaps one Martini
cocktail and one-half of a glass of Scotch whisky and soda, and was
sober, as were also Major Duty and Captain Ward, The condition of
Mrs. Ward and Mrs., Witman was not known to witness, but accused,
in his judgment, was very drunk (R. 41-43).

Mrs., Frederick A. Ward, wife of Captain Ward, testified that
she was present at the time and place deseribed by Major Duty; that
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accused, dressed in civillan clothes, came into the room and

then came over, staggering, and put his hand on the arm of the
chair, or leaned his body against the chair, to get his balance,
and in doing =0 knocked cigarette ashes upon Captain Ward's suit,
witness not knowing whether it was Captain Wardts cigarette or a
cigarette held by the accused; that accused stood up for a second
or two, or tried to stand up, and then sat down in the seat beside
Captain Ward, who said to him, "If you want to sit here, all right©.
Captain Ward then got up end went around the other side. Captain
Ward had not been sitting in his new seat more than fifteen or
twenty seconds when accused picked up the glass that had been
Captain Ward's and threw the balance of the drink at Captain Ward,
although most of it wWent on witness and lMrs, Witman, Accused was
drunk, but witness and all the other members of the party were
gober. Mrs, Ward stated that she did not see anyone provoke ac-
cused in such a way as to cause him to throw liguor nor 4id she
hear any member of the party use any profane or vulgar langusge
toward accussed while they were all seated around the chow bench
(R, 34-36,39,40).

Second Lieutenant Frederick L. Anderson, jr., Air Corps,
teatified that as he was passing through the Army and Navy Club
he saw accused sitting in a little alcove and stopped to say "hello™
to him, and after he had been there just a few seconds he saw ac~-
cused throw a glass of liquor "in the general direction to his right"
and that the liquor hit either Captain Ward or some lady, or possibly
both. He did not hear Captain Ward say anything to accused just
prior to the episode involving the throwing of the contents of the
glass. The witness did not have an opportunity to observe the -con-
dition of the members of the party prior to the drink-throwing
episode but did converse with Major Duty and Captain Doherty shortly
afterwards and they wers sober then, while in his opinion accused
was drunk. He 4id not think that accused knew what he was doing
(R. 19-22,78),

Mrs. Clark C, Witman, testifying for the defense, stated that
on the night of June 17=-18, 1932, she was at the Army and Navy Cludb
with Captain and Mrs, Ward as their guest, and that later Msjor Duty
and Captain Doherty Joined them at Captain Ward's invitation; that
accused, whom she had not seen prior to that night, joined the party
about half an hour later; that when she first saw him he was stand~
ing at the end of the settee next to Captain Ward looking very
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lonesdme and that she thought he had just got off the transport
and did not know enyone, so she said "hello", shook hands with
him and held her hand there a few minutes and accused sat down

on the settee. She stated that at the time Captain Ward and she
were sitting on the ssttee, and just before accused joined them,
Captain Ward had passed some unpleasant remark which she.could
not remember. At the time accused sat down the very end of his
cigarette brushed Captain Ward's hend and Captain Vard jumped up
and said, "God-damm 1t! Why don't you watch what you are doing",
and then erossed over and sat in a chair on the other side of the
settee, Conversation continued for asbout ten minutes although
she could not remember its subject as she was wondering if there
was to be any unpleasantness. She next heard Captain Ward say

to the accused, "God-darmm it, there is not room on this party for
both of us, so you shove off"™, At that accused "picked his drink
up as if without thinking and he snapped it at Captain Ward, or in
that direction™. Witness leaned forward at that time and the
liquor hit her on the side of the face. A few drops may have
splashed on Mrs. Ward but none on Captain Ward (R. 60-62)., Witness
was convinced that when she first saw accused that night he was
sober and she did not think he was drunk when he threw the liquor,
his reaction to Captain Ward's remark being the same reaction she
would have had (R. 64-65). Recalled the next day as a witness for
the defense, Mrs, Witman testified that prior to the throwing of
the liquor Captain Ward made certain remarks to accused, that she
could not recall the first remark, but she knows that orne word in
that remark was "bastard®., The next remark was "God-damm it! Thy
don't you watch what you are doing®. The third one was "God-damn
it, there is not room on this party for both of us, so you shove
off", She feared that trouble would result from Captain Ward's
remarks and his attitude and expressions and the way he flounced
out of the settee and over to the chair., The witness stated that
all the remarks testified to by her were made prior to the throwing
of the liquor by the accused (R. 99-101).

Second Lieutenant Frederick L. Anderson, jr., Alr Corps,
recalled as a witness for the court, testified that when Captain
Ward, after the liquor-throwing incident, told accused to get out
of thére he used the word "ecad" or "cur"; that as witness recollected
the expréssion, Captain Ward's words were, "You get out of here,

-
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you dirty cad, or cur®, but that he did not hear the words
"bastard" or "God-damn" spoken (R. 78). Upon reexamination by
the defense, he expressed the opinion that the word used by
Captain Ward could not have been "bastard", that he was pretty
sure it was not that word, but that he was not absolutely sure.:
Being specifically asked by a member of the court if it was
possible that he had misunderstood cur or cad for bastard, the
witness replied, ®*I do not believe it, sir. In my opinion it
was one of those two words", end, upon further examination by the
defense, said that it was possible that the word "bastard" was
used, but that he did not believe it was used {R., 80-8l).

Captain Frederiek i, Ward, Philippine Scouts {Quartermaster
Corps), recalled as a witness for the court, stated that he 4id
not think there was anything in his words or actions at which the
accused could have properly taken offense; that, to the best of
his recollection, after the contents of the glass were thrown, he
told accuseq to ®shove off and get out of here™; that he did not
use the word "cad"™ nor the word "cur"™ nor the word "bastard", He
further testified that when accused approached the settee witness
was sitting on Mra, Witman's left (in other words, between Mrs,
Titman and accused), but that he did not see Mrs., Witman extend .
her hand to accused nor hear her ask him to sit down (R. 81-83),

Second Lieutenant Charles C. Cloud, 60th Coast Artillery, a
witness for the defense, testified that he saw accused at the
Army and Navy Club on Transport Night at about two o'clock in the -
morning and talked to him, and that accused talked in & rational
manner although he showed the effects of having been drinking
(R. 106,107).

Second Lieutsnant Clifton L. Maclachlan, 59th Coast Artillery,

a witness for the defense, testified that he saw accused at about
a quarter of two o'clock of the morning of June 18th and had &
little conversation with him, and that accused talked "just as
intelligently as one usually talka"™, but that he supposed accused
had had a few drinks, However, he appeared in good possession of
his faculties, This must have been before the disturbance as
witness did not hear about it until several days later (R. 108},
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The prosectuion and the defense stipulated that if Second
Lisutenant Ford L, Fair, Air Corps, were present he would testify
in substance that he was at the Army and Navy Club between one
and two otclock of the morning of June 18, 1932, that he was not
a member of the party deseribed in the previous testimony and that
he 4id not introduce the accused to the members of that party.

The only other material testimony affecting Specification 1
of Charge I is that given by accused himself. In order that
bhis story of all the events of the evening may be presented as a
whole, so much of his testimony as relates to his drunkenness
and to the assault upon Mrs, Ward will be included hereafter in
the statement of his testimony as to the other offenses.

Evidence as to Specifications 2 and 3, Charge I,

Major William B. Duty, Philippine Scouts (iir Corps), testified
that immediately following the incident of the throwing of the liguor
Captain Doherty stood up and placed himself generally between Captain
Ward and accused, that witness stood up end said to accused, "All
Tight fellow, let's get out of here", and that accused went out of
the room with him, passing through the small corridor into the
larger corridor where he and accused talked "for approximately &
minute®". Witness suggested to accused that to avoid trouble he go
home and accused assented to that suggestion, and then "without
warning or provocation" struck witness in his face, knocking him to
the floor. At the time of this battery the arms of wiiness were
down by his side. Witness fell to the flcor on his hands and knees
in a dazed condition, his nose bleeding badly from a cut, He heard

- someone say, "Come on, you know me, let's get out of here™, and
turning around he saw accused waving his arms in the air, striking
out wildly, and saw three or four men attempting to pin his ams to
his side. Accused was taken to the ladies' entrance and placed in
a car and left the club (R, 10,11), On cross-examination, witness
stated that he did not strike accused nor did he see anyone else
strike him, nor did he see accused strike anyone other than himself
(R 16). Upon being recalled as a witness for the court, Major
Duty testified that when he suggested to accused that he go home
and not have any trouble in the e¢lub, accused said "All right®, and
that witness was about to turn and leave him and rejoin the party
when accused struck him between the eyes without warning or pro=
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vocation, cutting his nose, causing it to bleed, and Ikmocking
him to the floor. He respeated that while he was still dazed
from the blow and half-faced toward where accused had been he
heard someone say to accused, "Let's zet out of here., You know
me, Let's get out of here", and that he then saw accused strik-
ing out in the air with his fists and waving his arms, and saw
three or four strange men attempting to pin his arms to his side
and move him towards the ladies' entrance of the club. At the
time the blow was struck witness saw no one in the immediate
vicinity and did not see accused strike Ljeutenant Anderson,
Neither did he Bee Captein Ward strike accused at any time during
the evening., He did not take any part in the attempt to get
accused out of the club (R, 72-~74).

Second Lieutenant Frederick L. Anderson, Jjr., Air Corps,
testified that efter accused threw the glass of liquor, Major Duty
took hold of accused's arm and said, "Better get out of here before
there is trouble", or something to that effect, and that accused
aund Ma jor Duty went out into the hall, After they entered the
hall, accused suddenly hit Major Duty, knocking him down, and
witness then went to accused and asked him if he knew him, to
which accused replied, "Yes, Andy, I do". Witness then said,

*You better get out of hers before there is trouble", and started
to walk out with him and accused suddenly hit him in the same
manner that he had hit Major Duty and knocked him down., Witness
got up, took hold of accused's arm and said, "Better get out of
here®, and accused hit him again, After the second blow witness
*gwung" at accused and some officer behind him held witness' arm
while three or four people took hold of accused and rushed him out
" of the door and into a car. Witness and accused were at the
ilitary Academy together, but witness did not know accused very
well (R. 20). When Major Duty and accused were walking toward the
door, Major Duty did not offer any violence toward accused although
he had hold of his armm. At that time accused was not apparently
resisting or offering any resistance to going out with Major Duty
and witness did pot hear or see any warning that accused was going
to strike Major Duty. When accused struck witness, he had not
offered any violence to him and was acting Jjust as a friemnd, nor
bad he said anything that would give offense. In the opinion of
witness, accused was so drunk that he did not know what he was

=10-
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doing when he struck witness (R. 21,22). Recalled as a witness
for the court, Lieutenant aAnderson repeated the testimony as
sumnarized above (R, 77) and reiterated that he had seen accused
strike Ilajor Duty. He did not see Captain Ward hit accused at
any time nor did he see any act or hear anything said by lMajor
Duty which would provoke the assault upon him by accused (R. 79).

Captain Frederick A, Ward, Philippine Scouts (Quartermaster
Corps), testified that after accused threw the liquor at him he
stoocd up and Captain Doherty intervened, thinking that witness
was "going after™ accused, and that he had some conversation with
Captain Doberty to convince him that he had no such intention, In
the meantime, accused went, out in the hall with i jor Duty. A
little later, witness went to the entrance of the hall and saw
Ma jor Duty lying on the floor and accused standing there. About
this time a considerable number of men in civilian clothes en-
deavored to get accused to leave the club and accused was struggling
with them (R. 27). The only disturbance that witness saw in the
corridor after accused left the room with Major Duty was accused
struggling in the corridor and also on the porch as witness with
Mrs. Ward and Mrs., Witmen left the club, Among the officers who
were in or near the struggling group was Lieutenant Anderson of the
Air Corps (R. 28). Witness did not hit accused at any time during
the evening, nor did he see accused hit anyone (R. 30,32). Recalled
as a witness for the court, Captain Ward reiterated that he did not
seo accused strike Major Duty. He stated that he did not take any’
part in the melee in the corridor nor did he strike accused there;
neither did he see accused strike anyone, but there was a scuffle
going on and accused was waving his arms, Witness did not see
Lieutenant Anderson on the floor (R. 83,84).

Captain Archibald 1L, Parmelee, 9lst Coast Artillery, a witness
for the defense, testified that, about 1:20 o'clock of the morning
of June 18th, he saw accused wandering around, and he did not appear

"40 be .in the best of condition, so witness decided to take him back
to the transport and see that he got to bed. About twenty or thirty
minutes later, when witness decided to leave and was going through
the c¢lub to look for accused, he came upon a party of men in the
ladies! lobby and there was a discussion going on involving accused
and other gentlemen, A fight was going on and he saw blows struck,

-11=
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Ceptain Doherty came up and witness and some of the other men

were trying to act as peacemakers. Ceptain Ward, who seemed to

be the most impassioned and aggrieved person, was present., The
fight continued end degenerated into & kind of brawl, the peace~
makers at times getting into it and getting the participants
separated and then the fighting would start again. Finally

witness and Captain Cole got accused away to one side and accused
agreed to go with them. They started out the ladies' entrance

and as they got to the doorway accused murmurred that he wanted to
apologize and witness said, "All right" (R. 49,50). As accused
turned to carry out his intention some person unknown to witness
charged accused and struck him, end the fight started up egain

and there was a general melee. Witness does not know whether .
Captain Ward struck accused at that time, but he did see him

strike accused once after accused had gotten away from the group.
Witness had gone over to remonstrate with ths persons forming the
group and they wanted to know who accused was, and when he told
them, Captain Ward said, "Oh, he is, is he", and lunged forward

and struck accused. In the opinion of witness, who saw at least

two individuals strike amaccused, he was struck by a number of persons
because he had some gashes on his face end his face was bloody all
over ag a result of the fight. Captain Doherty had an injured
finger with fresh blood on it which he showed to,accused and to
Captain Cole immediately after the fracas in the club house (R. 50,51).
It was the opinion of witness that accused was not particularly
trying to keep the fight going and that, had he been permitted to
apologlze, thers would have heen no further trouble., On cross-
examination, in response to the question whether accused was drunk,
witness stated "the impression I got was he had been drinking a .
good deal"™, and upon examination by the court he stated that accused
®talked thick, kind of mumbled his .talk", Witness stated, however,
that accused talked rationally to him, was very docile, and was not
belligerent to witness at all (R. 53,55). According to witness'
recollection most of the injuries received by accused occurred after
he started back to apologize (R. 57). Questioned as to whethex

he considered accused responsible for his acts that evening, witness -
stated that accused gave the impression that he had had a great deal
to drink and was not going to have any enjoyment out of the rest

of the evening, and witness thought that it was his duty as a senlor
officer to take accused to the boat (R. 58)., During the fight in
the hall following accused's statement that he wanted to go back

-12-
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and apologize, two or three groups of men fell over plants which
were set inm tie hall (R, $9). Recalled as a witness for the
defense, Cavptain Parmelee testified that he was positive in his
identification of Captain Ward, this statement being material in
view of Captain Ward's testimony that he had not struck accused at
any time during the evening (R. 114).

Captain James S. Doherty, Air Corps, testified that he saw

- nothing of the disturbance in the corridor and that he himself did
not hit anybody that evening, nor did he see anybody hit accused
(R. 42,43).

Captain J. 4, Cole, 59th Coast Artillery, a witness for the
defense, testified that about two otclock in the morning he saw the
disturbance in the club, that there were quite a number of officers
in the vicinity apparently fighting with each other and that no one
appeared to know what it was all about; that just one group were
engaged in this fighting, that they separated at times and got off
in 1little separate groups and then would join up again and all start
fighting, Witness would characterize the affair as & "free for all",
He was unable to state whether accused was one of those engaged
in the fight. The only person he knew in the fight was Ceptain
Doherty, who was trying to stop it (R. 110}. Esrlier in the evening
accused had been pointed out to witness by Captain Parmelee dut
witness did not see his face and was unable to state whether accused
was drunk or sober at that time., Both witness and Captain Parmeles
endeavored to stop the fight, his own impression being that \he
efforts of the persons engaged in the fight were in the direction
of getting one person out of the corridor. In the words of the
witness, "it seemed to me that everybody was trying to stop the
fight and take somebody out". Witness did not know accused but is
positive he was in this fight and he supposes that Captain Parmelee
was trying to take accused out of the fight and to the boat (R. 110,
111), Afrter accused was taken from the club he had a bloody face.
Witness drove to the boat with Captain Parmelee and accused, and
his impression was that accused was drunk, He acted like a drunken
man but witness did not know how much he had been hit in the fight-
ing, so whether his actions were the result of the beating or the

result of liquor witness was unable to state (R. 112-113),
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Mrs. Clark C. Witman testified that after the drink-throwing
episode, two men whom ghe did not recognize came along and took
hold of accused, one on each side, and walked away with him; that
Captain Vard started to follow but that she persuaded him not to,
and about the same time Major Duty went out into the corridor with
Captain Doherty bsehind him, After some conversation with Mrs,
Ward, witness heard some commotion in the hall and walked out
there jJust in time to see Captain Ward striking accused in the back
at least twice, and possibly three times. She went over and took
hold of Captain VWard and asked him to please come into the other
room. She took him into the room where they had besn sitting and
begged him not to have any fight, She then went out into the
corridor and asked Captain Cole to get her a car, and either
Captain Cole or Mrs. Ward did call a car. When the car came and
they went out to get into it, a group of men were fighting on the
side porch to the left of the ladies' entrance, and as she got to
the door accused came in and laoked as if a "bunch of gangsters"
had been beating him up. He was bleeding, but witness could not
tell whers he was bleeding because he was so completely covered
with blood (R. 62,63}, Recalled as a witness for the defense, Mrs,
Witman testified again that she saw Ceptain Ward strike accused in
the back, this affair taking place in the main hall of the club,
Vhen she first went out into the hall after the commiotion started,
she saw Major Duty apparently uninjured and the second time she
went out Major Duty's nose was bleeding and she would have noted
that fact if it had been bleeding when she first went out, She was
therefore sure that he had not been hit prior to the general fight
(R. 103,104). At the time she saw two men take accused from the
table, immediately following the throwing of the liquor, she did
not recognize them, but since then she believes that one of them
was Captain Parmelee {R. 104),

Testimony of the accused,

The accused at his own request was sworn as a witness to
ntestify in his own behalf"., The only question asked the accused by
his counsel was &sto his identity. Counsel then turned him over to
the prosecution for examination, stating that the defense had con-
cluded its examination and was putting the accused "before the court
for any questions that may be asked by the trial judge advocate or
the court", Defense counsel stated that accused had "teken the

-14-
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stand to testify in regard to all specifications and charges®.
The prosecution announced that it did not desire to cross-examine
and the court thersupon proceeded with the examination of accused,
The procedure is unusual, On direct examination, accused did not
testify in reference to any of the offenses charged against him
and all his tegtimony was elicited by questions propounded by the
court and in part by the prosecution. At no time during the
original appearance of accused on the stand or his subsequent
resumption of the witness stand, at the request of the court, did
the defense counsel ask him any questions,

The accused's version of the occurrences of the night of June
17-18, 1932, as first stated to the court, was as follows:

‘"I left the transport that night and went to the
Amy and Navy Club, I stayed there practically the
whole evening until about one thirty when I happened
to pass this party and at the present moment I do not
remember Jjust which one of the party spoke to me, but
they called me by name and Mrs, Witmen asked me to
sit down., If I flicked ashes on Captain VWard I do not
recall that and I am sure I would have apologized if
I had. I sat down by Mrs. Witman and Captain Ward
jumped up remarking, 'God-damm youl! You dirty bastardl!
I resented that and told him so. He went over to the
next seat adjacent to Mrs, Ward. From there he con-
tinued his insulting remerks and I did nothing until
he jumped up and said, 'God-demm youl! You better get -~
out of herel' It appeared to me that I had done
nothing to Captain Ward and being unable to reach
him, I threw the contents of the liquor glass at him,
Eis cursing was the chief cause of that and some very
insulting language. I believe Captain Cole and
Captain Parmelee came along then and we went out into
the hall, Captain Parmelee and Captain Cole and I
were conversing in the hall when I em sure that I was
struck and knocked over a flower pot and from that
time on I do not remember anything. I do not remember
getting on the transport. I remember the next morning
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having my eye cut badly and my eye was black. My
nose was very sore and there was a large contusion
on my left jaw and I called a medical officer to
examine me six or seven days after that and my jaw
was still sore, As to striking lajor Duty or
Lieutenant Anderson afterward, I do not think I
struck them, If I did I do not remember it, At no
time do I remahber striking anyone and I have no
recollection of anyone striking me after I fell
over this flower pot and having been siruck by
Captain Ward." (R. 65-66).

In response to further questioning, he stated in reference to his
sobriety that he had been drinking that evening and had visited
many parties; that the morning after the events his memory was

not ¢lear as to what had happened although he did remember most

of the incidents at the Ward party relative to the insults made
and the liquor being thrown. He stated that 1t seemed to him that
Captain Ward was to his left rear when he sitruck him, and he could
just faintly see who it was. He said he did not recall having
struck lia jor Duty or Lieutenant Anderson. Upon being asked whether
he knew any of the people in the party when he first came to the
party he replied, *Well, I had more or less known Captain Doherty.
His daughter was on the transport coming over and she said she
would like to have me meet her father®, He stated that Mrs. Witman
asked him by name to join the party and that he had not known Mrs,
Witmen before that time, Upon being asked specifically whether

she called him Mr, Lynch, he said that he could not recall whether
she did or not; that she asked him to sit down but whether she used
his name he could not recall (R. 67,68). Asked by the prosecution
the direct question whether between one and two ot'clock on the
morning of June 18th he was drunk or sober, he stated that he

could not say as to the firast part because he remembered some things
that happened prior to being lmocked over the flower pot; that he
did have quite a few drinks, He stated that he did not think he
was in full control of his faculties when he threw the contents of
the liquor glass at Captain Ward, but that the provocation was
sufficient to warrant anyone throwing samething at Captain Vard.

He stated that the insulting language and the fact that Ceptain
Ward called him a bastard and the ensuing sarcastioc remarks would
have angered and incensed anyone and incited the same act. In

)6

-]~



reference to the sarcastic remarks, he stated that Captain Ward
objected seriously to his sitting down by Mrs, Witman and said to
him, "God=-damm you, I am not letting any so0 and so sit down with
Mrs. Witman", or words to that effect, the accused not remembering
the exact words (R. 69-70). ‘

On the second day of the trial the law member announced "the
court would like to recall the accused if he desires to take the
stand®™, whereupon accused resumed the witness stand., This second
examination of him was conducted by the prosecution and most of
it was conducted with the view to impeaching his testimony given
the prior day. The gquestions propounded were aimed at establishing
that accused, during the investigation conducted by the department
inspector in reference to the.disturbance at the c¢lub, had made
statements inconsistent with those made when he took the stand as
-8 witness at his triel, In substance he testified that in his
statement to the department inspector he stated that he only saw
one woman in the Ward perty but there may have been two; that he
d4id not pay much attention to them and that he knew the men in the
party were officers. He further stated that the inspector asked
him who invited him to join the party end that he responded, "Well,
during the whole evening, sir, no one was actually inviting anybody.
I spoke to Lieutenant Fair and sat down to telk with him"., A4ccused -
was permitted to explain his answers to the two questions just
recited and stated in reference to the first one that the woman
at the party whom he thought to be Captain Ward's wife was actually
Mrs. Witmen; that she was sitting on the couch with Captain Werd
and "he agsumed the attitude of a marital position and I thought
that was Mrs, Ward"; that he did not see the real Mrs., Ward very
well and that he did not know either one of the women at the time,
In reference to the second question, he stated:

I still contend that Lieutenant Fair was there
at the time I joined that party and also Mrs. Witman
asked me to sit down and I merely said *hello' to
him. He spoke a few words and I took the seat, I
believe I was talking to him at the time lirs. Witman
asked me to sit dowmn," (H. 88~91), ‘

Accused further stated that at no time during the investigation
conducted by the department inspector had he stated that Captain
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Ward had "God-damned” him or called him a bastard, but that his
failure to do so was because he did not understand the nature

of the investigation and d4id not think it was proper to give

any testimony pertaining to his defense until the proper time
when the case might develop (R. ©3,94). Questioned as to the
discrepancy in his testimony that he had been invited to join the
. party by Lirs, Witman end his statement to the investigating officer
that he had been invited by Lieutenant Feir, he explained that he
considered the matter "self-explanatory® in that Lieutenant Fair
and Mrs, Witman were talking to him almost simul taneously, that
Lieutenant Fair was the only person at that party whom he had
known previously, end to whom he had addressed remarks (R. 94).

Evidence as to Specification 1, Charge II.

The evidence above summarized covering the offenses alleged
" in Charge I and its three specifications conclusively establishes
the guilt of the accused of Specification 1 of Charge 1I, and of
Charge II, - Further discussion thereof is unnecessary,

6. The discrepancies and contradictions in the testimony
given at the trial and summarized above cannot be reconciled, It
is impossible to avoid one of itwo possible conclusions, Omne is
that substantially all the people who testified at the trial and
who were present at the Army and Navy Club at the time the alleged
offenses Were comuitted by the accused were so much under the
influence of liquor as to have no clear impreasion of what took
place nor any clear remembrance of the incidents. The other con-
clusion is that many of the witnesses deliberately committed perjury
at the trial., Among meny contradictions that may be noted is the
fact that almost all the witnesses for the prosecution and the
defense stated that the accused was drunk, whereas Mrs. Witman
testified that he was sober, Another contradiction is accused's in-
sistence that Lieutenant Fair was a member of the party and that he
himself became a member as a result of stopping to speak to
Lieutenant Fair, whereas the stipulated testimony of Lisutenant
Fair clearly establishes that he was not a member of the Ward party
and that he did not introduce accused to members of that party.
Still another contradiction is the testimony of Major Duty, Lieutena
Anderson and Captain Ward that accused and Major Duty left the
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vicinity of the chow bench together immediately after the drinke
throwing episocde, whereas iirs, Witman testified that two men

whom she did not recognize took the accused out into the hall
immediately after that episode, although at the time of the trial
she believed that Captain Parmelee was one of those men. Although
Captain Doherty testified that he knew nothing of the disturbance
in the corridor, Captain Parmelee and Captain Cole, both witnesses
for the defense, testified that Captain Doherty was in the corridor
attempting to put a stop to the fight, and after the fight he
showed Captain Parmelee an injured finger with fresh blood on 1t.
Another contradiction which cannot be explained is the testimony
of all the members of the party, except Mrs. Witman, that they
heard no insulting language used by Captain Ward toward the dccused,
and the testimony of Mns. Witmsen and the accused that Captain Ward
was unjustifiably insulting and coarse in his remarks toward the
accused, thus causing the accused to throw the liquor at Captain
Ward, Still another contradiction is the testimony of Captain Ward
that he did not strike the accused, while both Mrs. Witman and
Captain Parmeles testified positively that they saw him atrike
accused seweral times, ’ :

Whatever the condition of the members of the Ward party and
of other witnesses to the occurrences, the following facts are
conclusively established by the evidence and stand substantially
unquestioned by the defense: (a) the accused committed a technical
assault upon Mrs. Frederick A. Ward by wrongfully causing the
contents of a glass partielly full of alcoholiec liquor to fall upon
her during the commission of an assault upon Captain Ward; (b) the
accused, without provocation, struck Major Duty with his fist and
knocked him down; (e¢) the accused, without provocation, struck
Lieutenant Anderson with his fist and knocked him down; (d4) the
accused was drunk and disorderly, his disorderly conduct consisting
of the actions stated immediately above., All of these acts of the
accused constitute military offenses, B

There remains to be considered the question whether the evidence
establishes beyond reasonable doubt that accused's attacks upon
Major Duty and Lieutenant Anderson were treacherous as alleged in
Specifications 2 and 3 of Charge I, the word "treacherously" evidently
being used in those specifications 1o allege asggravating circum-
stances, We are of opinion that the evidence fails to establish
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"treachery", even giving that word the broadest meaning which

it can have in connection with the text of the specifications,

In our opinion there can be no treachery that is not intentional,
The drunken condition of accused as exemplifigd by his actions
indicates affirmatively what was stated as the opinion of several
witnesses for the prosecution, that the accused did not know what
he was doing. The attack upon Liesutenant Anderson is particularly
probative of the fact that accused was unconscious of his actions.
Lieutenant Anderson was at the United States Military Academy
with accused, knew him, and shortly before accused's attack upon
him had been greeted by accused by the familiar name of "Andy".

At the time of accused's attack upon Lieutenant Anderson the latter
was doing exactly what common decency and custom dictated that he
should do; in other words, he was endeavoring by persuasion and
without violence to induce accused to leave the club in order that
there might be no further trouble, Lieutenant Anderson was not a
member of the Ward party, had no part in the incidents which
caused accused to believe that he had been insulted, and in no way
could have aroused accused's animosity, Accused's attack upon
him could not have been made with any mental consciousness of what
he was doing. We are of opinion that so much of the findingsof
guilty as to Specifications 2 and 3 of Charge I as includes findings
that the assaults were made "treacherously™ are not sustained by
the evidence,

7. Charge I and its three specifications are laid under
Article of War 95; in other words, the Charge by necessary inference
alleges that the accussd in commitiing the offenses stated in the
specifications was guilty of conduct unbecoming an officer and a
gentleman and that the accused!s acts establish that he is morally
unfit and a person with whom other officers cannot associate without
loss of self-respect. So far as Specification 1 of Charge I is
concerned, it is clear from the evidence that accused's technical
assault upon Mrs, Ward was not such an assault as to constitute
conduct unbecaning an officer and a gentleman. There is not a
scintilla of evidence that the assault upon Mrs. Ward was anything
else than an accidente The intentional assault in connection with
that incident was an assault upon Captain Ward, of which accused
does not stand charged, although the evidence is sufficient to have
supported such a charge, The accidental assault upon Mrs, Ward is
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an offense, but being an accident it does not constitute such
immoral or dishonorable conduct as to be a violation of the 9$5th
Article of War.

It must also be concluded that the findings of guilty of
Specifications 2 and 3 of Charge I, with the word “treacherously"
stricken from each specification, do not £ind offenses under the
95th Article of War. It cannot be said that an assault and battery
in itself constitutes a violation of ths 95th Article, Xven though
an assault be without provocation, the person committing the assault
may think that there is provocation and, while provocation is not
a2 defense to a charge of assault, it may be an extenuation thereof,
We are, therefore, of opinion that the agsaults proved do not of
themselves estatlish that the accused is morally unworthy to remain
in the Army and that the record of trial is consequently not legally

- sufficient to sustain a finding of guilty of the 95th Article of
War,.

8¢ It is evident that the testimony introduced on behalf of
accused tended merely to extenuate his actions on the night in
question., In line with this policy of the defense, an attempt was
made through the testimony of Mrs., Witman to establish that Captain
Ward had been in similar controversies on prior occasions (R. 9$9-100)
The law member of the ocourt sustained the prosecution's objection
to the admission of testimony of that nature, We are of opinion
that the ruling of the law member was correct, The testimony was
¢clearly inadmissible for the purpose of impeaching the testimony of
Captain Ward., It had no substantial value' to establish that Captain
Ward incited accused's acts of violence by provoking words or
speeches because, even though on other occasions he may have pro-
voked controversies, that fact does not tend to establish that he
provoked the controversy in this case.

9+ All the offenses alleged in the three specifications of
Charge I were integral parts of the disorderly conduct alleged in
Specification 1 of Charge II, and the charge of disorderly conduct
in Spscification 1 of Charge II could not have been sustained withe
out proof of one or more of the offenses charged in Charge I. A4All~
of the incidents included in the three specifications of Charge I
took place within a space of a very few minutes, and the whole
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matter, including the drunkenness, was, in the language of the
Manual, "substantially one transaction®™ and should have been
charged as such., Counsel for the defense, in his summing up,
stated that an injustice was being done the accused sad that
Specifications 2 and 3 of Charge I were "dressed up in highly
condemnatory language™ with the specific intent of bringing them
under the 95th Article of War, but he did not expressly or im-
pliedly claim that the department commander had so adopted the
unreasonable rultiplication of charges and the unusuel langusge
of some of the apecifications as to be in legal effect the prose-
cutor in ths case and therefore ineligible to act upon the charges,
We f£ind no indication in the record that the department commande
was so personally interested in the prosecution of this case and
in the number and character of charges preferred as to make him
ineligible to act.

10, We have considered a brief and a letter sutmitted on
behalf of the accused by John D, Casto, Esq., of Washington, D, C.
We find nothing therein to cause us to alter the conclusions
expressed above. Mr., Casto's argument on the merits is based on
agsumed facts, many of which are not established by the evidence.
We have alsgo considered a memorandum submitted on behalf of the
accused by Mr. G. C. Lynch, of Washington, D. C., brother of the
accused, pointirng out certain alleged discrepancies in the testi-
mony. The claimed discrepancies between the statements of the
witnesses as glven at the preliminary investigation conducted
within a day or two after the alleged offensesand the testimony
given by the same witnesses at- the trial are such as would normally
be expected, especially under the circumstances shown in this
case, and do not affect the proof of the unquestionable guilt of
the accused,

11, At the time of trial accused was 26 years and 9 months
of age, and his service is shown by the official Army Register
as follows:

*Cadet M,A. 2 July 23 to 23 June 24 and from

"1 July 25; 2 1t, of Inf., 13 June 29; trfd to
C.A.Ce 6 Oct, 31,."
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12. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed
during the trial. For the reasons above stated, the Board of
Review is of opinion that the record of trial is legally sufficient
to support only so much of the findings of guilty of Charge I and
its specifications as involves the finding of guilty of Specification 1
and the findings of guilty of Specifications 2 and 3 except in so far
&3 they involve findings that the assaults alleged in said Specifi-
cations 2 and 3 were cogmitted "itreacherously", all in violation of
the 96th Article of War, legally sufficient to support the findings
of guilty of Charge II and Specification 1 thereof, and legally
sufficient to support the sentence., Dismissal is authorized for
violation of the 98th Article of liar. )

/S C ;
4 éCC/ ;/ ,
/%m,(um , Judge Advocate.

%MM“—-’ Judge Advocate.

To The Judge Advocate Genersl,

Judge Advocate.
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lst Ind,
\"" "\r)
¥ar Department, J.A.G.O., 0(/| 22 MJZ - To the Secretary of War.

1. The record of trial and the accampanying papers in the case
of Second Lieutenant Charles A, Lynch, 0-17773, Coast Artiilery Corps,
together with the foregeing opinion of the Board of Review, are sube
mitted herswith pursusnt to Article of War 50%, for the action of the
President,

2 The Board of Review is of the opinion that the record of
trial is legally sufficient to support the sentence but that as the
technical assault upon Mrs, Ward, alleged in Specification 1 of
Charge I, was an accidental incident to an assault upon Captein Ward,
an offense for which the accused was not brought to trial, and as the
element of treachery alleged in Specifications 2 and 3 of Charge I
was not proven, the three assaults proved under Charge I do not dem~
onstrate that the accused is guilty of such immoral or dishonoradle
conduct as to render him morally unfit to retain his commission in
the Army, and that, cansequently, the assaults proved are not viola-
tions of the 95th Article of War, but are violations of the 98th Ar-
ticle of War as being acts of a nature to bring discredit upon the mile
itary service, I concur in the opinion of the Board of Revisw that
the evidencs is not legally sufficient to support the findings that
the assaults alleged in Specifications 2 and 3 of Charge I were com-
mitted "treacherously", but I am constrained to disagree with the
opinion of the Board of Review that the assaults were not violations
of Article of War 95.

3. The evidence establishes that on June 17, 1932, an Ammy
transport arrived in Manila, That’ evening there was a general celebra-
tion, termed "Transport Night", at the Army end Navy Club, About 1:00
otclock in the morning of June 18th, a party consisting of five per-
sons were seated on a settee and some chairs around a “chow bench®™,
some of the members of the party drinking various liquors. The mem-
bers of the party were Major William B. Duty, Philippine Scouts (Air
Corps), Captain Frederick A. Ward, Philippine Scouts (Quartermaster
Corps), Captain James S, Doherty, Air Corps, Mrs., Frederick A. Ward,
wife of Captain Ward, and Mrs. Clark C. Witman. While this party was
seated around the chow bench, accused appeared in the doorway and the.
came over to the place where the group was seateds, He was unknown to
any member of the party. Mrs. Witman, testifying for the defense,
stated that she saw him standing in the doorway, that he looked lone=-
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some, and that she assumed that he had just arrived on the transport
and said *"hello" to him and asked him to sit down, All the other meme
bers of the group testified that they did not themselves ask accused
" to join the group, nor did they hear anyone else ask him, Accused
seated himself on the settee next to Captain Ward, Mrs, Witman and
Mrs, Ward were also seated on the settee beyond Captain Ward, Mrs,
Witman being next to Ceptain Ward. As accused took his seat, some
cigarette ashes were spilled upon Captain Ward's coat, evidently as

a result of accused's awkward or drunken action. Captain Ward resente~
ed this and told accused to look what he was doing, whereupon accused
arose from the seat and then sat down again, either accidentally or
intentionally nudging Captain Ward with his elbow, Captain Ward then
made some remarks about there not being room enough for both of them,
arose from hig seat, and passed around to an empty chair at the other
end of the chow bench. It is impossible to determine what remarks
were actually made by Captain Ward to accused at the time of his oc-
currence, All the members of the party except Mrs, Witmen and the ac-
cused testified that there was nothing objectionable or imsulting in
the remarks, Mrs. Witman and accused testified that Ceptain Ward ad-
dressed to the accused remarks which included the term "God~damm® and
also called accused a "bastard". Second Lieutenant Frederick L, Ander-
son, Jr., Air Corps, who stopped at the chow bench to speak to accused
Just at the time of thess occurrences, stated that immediately after
the liquor was thrown he heard Captain Ward apply to accused some such
designation as "cur® or "cad", but did not hear him call accused a
bastard and that he did not believe that the word "bastard™ was used.
In any event, almost immediately after Captain Ward took his seat at
the opposite end of the chow bench, the accused picked up a glass par-
tially filled with Scotch whisky and soda, it being a glass fram which
Captain Ward had been drinking, and threw the contents towards Captain
Ward, some of the contents falling upon Mrs, Ward and Mrs, Witman,
This act in itself indicates that Captain Ward's actions and language
were considered by accused to have been highly insulting, and lends
considerable weight to his claim, and the statement of Mrs, Witman,
that Captain Ward did direct st him extremely insulting language.

Immediately after the liquor was thrown, the members of the party

arose fram their seats and Major Duty, saying to the accused, ®All
right fellow, let's get out of here", walked with the accused out into
the main hallway of the club and suggested that he go home in order to
avoid troubls, to which suggestion the accused apparently assented,
Almost at once, however, accused struck Major Duty between the eyes
without warning, Major Duty falling to the floor partially dazed. At
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this time Lieutenant Anderson, who had known accused at the Military
Academy, went to accused and asked him if he kmew him, to which ac-
cused replied, "Yes, Andy, I do%", whereupon Lisutenant Anderson sug=
gested to the accused that he go home bsfore anything more happened.
Lieutenant Anderson turned to walk out with accused when accused
without warning struck him and knocked him down, Lieutenant Ander-
son arose, took hold of accused's arm, and said, "Better get out of
here™, whereupon accused hit him again. At this second blow, Lieu=
_ tenant Anderson struck at accused, but several men intervened, took
hold of the accused and tried to force him out of the oclub., A gen~-
eral meles resulted, all of it apparently being caused by the efforts
of several persons to eject accused fram the c¢lub, or at least to take
him outside and put him in an autamobile for the purpose of sending
him back to the transport. The testimony as to what actually happened
is conflicting. Captain Archibald L. Parmelee, 9lst Coast Artillery,
came upon the scene after the fracas had started and his impression was
that most of the participants were trying to act as peacemakers. How-
ever, he states that Ceptein Ward, who seemed to bes the most impassioned,
struck the accused, although Captain Ward denied that at any time dur-
ing the evening did he strike accused, Mrs, Witman also testified
that she saw Captain Ward strike accused in the back at least twice,
Among those taking part as peacemakers, according to Captain Parmelee,
was Captain Doherty, although Captain Doherty stated that he saw nothing
of the disturbance in the corridor and that he himself did not hit any~-
body that evening nor d4id he see anybody hit the accused, On the other
hand, Captain Parmelee stated that after the disturbance was over, Cap-
tain Doherty showed to him and Captain J, M. Cole, 59th Coast Artillery,
an injured finger with fresh blood on it, which bears out Captain Par-
melee's testimony that Captain Doherty was attempting to put a stop
to the disturbance. Accused admitted throwing the liquor at Captain
Ward, but claimed that it was the natural resentment caused by Captain
Ward's insults to him, He also stated that the following morning his
recollection of what had occurred the previous night was not clear,
but that he did remember what had happened at the Ward party relative
to the insults and to the liquor being thrown, He did not remember
striking Major Duty or Lieutenent Anderson and did not believe that
he had struck them, although he did not deny that he had done so. In
reference to his sobriety, accused stated that he had been drinking
that evening and had visited many parties, and that he did not think
he was in full control of his faculties when he threw the contents of
the liquor glass at Captain Ward. ZEven at the trial, accused was un-
der the impression that his original entry into the party was due to
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the fact that Lieutenant Ford L, ¥air, Air Corps, was with the party,
However, none of the wiinesses mentioned Lieutenant Fair as being
Present and it was stipulated that Lieutenant Fair, if present at
the trilal, would testify that he was not a member of the Ward party
and that he did not introduce the accused to the members of that
party.

All members of the Ward party except Mrs, Witman testified that
the accused was drunk, Major Duty expressing his opinion that accused
was probably so intoxicated that he did not know what he was doing.
This opinion was also expressed by Lisutsnant Anderson. Captain Par-
meleo, who saw the accused wandering around the club about half an
hour before the fight in the corridor, decided at that time that ae-
cused had had so much to drink that he should go dack to the transport
and decided to take him back dbut aid not act immediately upon that de-
cizsion. When he finally decided to leave and take accused with him,
the fight had already started, On the other hand, Second Lieutenant
Charles C, Cloud, 60th Coast Artillery, and Second Lieutenant Clifton
L. MacLachlan, 59th Coast Artillery, each testified that he saw and
talked to the accused apparently shortly before accused Jjoined the
Ward party, and that although he showed evidence of having been drink-
ing, he talked rationally aend was in possession of his faculties. Mrs.
Witman also testified that the accused was not drunk, - _

Despite the unexplainable contradictions in the testimony of the
various witnesses, the evidence establishes beyond doudbt that accused
was érunk and disorderly at the Amsy and Navy Club in Menila in the
early morning hours of June 18, 1932; that he cormitted ean assault
upon Mra, Frederick A, Ward by throwing part of the contents of a2
glass containing liquor upon her while attempting to throw it upon
Captain Ward; and that, without apparent provocation, he struck and
knocked down both Major William B, Duty and Lieutenant Frederick L.
Anderson, Thess assaults took place in the Army and Navy Club and re-
sulted in a goneral melee and the forcible ejection of accused by per-
sons not members of the Ward party. Accused was drunk, but his drunk-
enness was voluntary, and therefore he was responsible for his acts.
He himself testified in regard to what happened while the party was
seated around the chow bench, and admitted that he threw the liquor
at Captain Ward, claiming that he did so because he had been called

vile names, v '
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4, I cannot indorse the conclusions of the Board of Review
thzt these assaults, cammitted at the place and under the circum-
stances shown by the evidence, were not violations of the 95th Ar-
ticle of War. To hold otherwise would, in my opinion, be placing
an undue limitation upon the meaning of this Article and the acts
constituting offenses thereunder, and would establish an undesir-
able and unwarranted precedent, The evidence conclusively shows
that accused made a violent assault without provocation upon two ofe
ficers. He has been convicted of drunkenness of a gross character,
characterized by peculiarly shemeful conduct and a disgraceful ex-
hibition of himself involving an unseemly altercation and brawl with
military persons in the presence of ladies in an officers' cludb, While
it is unfortunate that the charge of being drunk and disorderly was not
properly alleged under the 95th Article of War, I think that the mias-
conduct alleged under Charge I comnstitutes a violation of that Article
of War and fully Justifies the sentence of dismissal,

Se In general, when the facts are not in disputs, the question
as to whether such facts constitute conduct unbecoming an officer and
a gentleman is a military question, the answer to which can be found
only in the history of the service and its traditiomns. In his con-
sideration of the 95th Article of War, Winthrop cites an authority as
follows:

YDecisions of courts-martial, when confirmed,
show more clearly than any legal work can do what
is the opinion of military mem, who sit to try such
cases, ¥ * ¥ in a great measurs as a court of
honor,"

~ The conduct denounced by the 95th Article of War cannot be

measured by the same legal yard stick that applies when the accused

is charged with murder, larceny or other felonies, and the interests

of the service demand that this Article be construed and maintained

80 as to preserve in the cormissioned personnel of the military service
a due regard for its honorable traditions end the ressonable demands

of soclety over and beyond the criminal law, That is to say, that

the determination by an impartial court that the particular conduct

of which an accused is found guilty is unbecoming an officer and a
gentleman should be overruled only when it is obvious fran the evidence
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that the court and the reviewing authority have wrongly evaluated the
evidence or erroneously appraised the conduct. In this case the record
does not disclose that the ecourt or the reviewing authority comitted
either such error. The court was composed of officers of rank, ex-
perience and knowledge of traditions of the service who, by their findirg,
determined that the conduct of which the accused was found guilty is such
as is sontemplated by the 95th Article of War.

To declare the conduct of this officer not “unbecaming an officer
and a gentleman® would be 1n my opinion a distinct step backward in the
consideration of eases of this character.

6. There 18 inclosed herewith for your signature a draft of a
letter to the President consistent with the foregoing should the views
expressed herein meet with your approvel, There is also inclosed for
your signature a draft of an alternative letter t¢ the President cone
sigtent with the views expressed by the Board of Review in its opinion,
in case those views meet with your approval, and appropriate drafts of
action by the President which ever views be approved.

Major Genera
The Judge Advocate
g8 Incls.
Incl, 1 = Record of trial.
2 - Opinion of Board of Review.
3 = Draft of letter to Pres. with
. recommendation of Board of Review,
4 - Draft of letter to Pres. with
recomendation Judge Advocate General,
Draft of action by Board of Review.
Draft of action by Judge Advocate General.
Brief by civilian counsel.
Memorandum argument by brother of accused.

® I
]
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' WAR DEPARTMENT !
In the Office of The Judge Advocate General
Washington, D.C.

&") \u.,@"‘(}..::.’\%v\g—l.nl WMV\.
| # ol
CM 199337 SEF 2 91932

UNITED STATES SIXTH CORPS AREA
Trial by G.C.M., oconvened at
Fort Wayne, Michigan, August
268, 1932, Dishonorable diseharge, sus-
pended, and confinement for :
one (1) year,. Fort Wayne,
Michigan. '

Ve

Private DAVID E. HUNT
(6682558), Company B,
16th Infantry.

- OPINION of the BOARD OF REVIEW
McNETL, BRENNAN and GUERIN, Judge Advocates
ORIGINAL EXAMINATION by WALSH, Judge Advocates

1, The record of trial in the case of the soldier named above,
uanving been examined in the office of The Judge .idvocate General
and there found legally insufficient to support the findings and
sentence, has been examined by the Board of Review and the Board
submits this, its opinion, to The Judge Advocate General,

2. The accused was tried upon the following Charge and Speci-
fications e '

CHARGE: vViolation of the 58th Article of War.

Specir:lcation' In that Private David E. Hunt, Company
B, 16th Infantry, did, at Fort Jay, New York, on
_ or about June 10, 1931, desert the service of the
United States, and did remain absent in desertion
until he surrendered himself at Fort Wayne, Datroit,
Michigan, on or about July 29, 1932,

He pleaded not guilty to, and was found guilty of, the Cherge eand
Specification, No evidence of previous convictions was introduced,

He was sentenced to dishonorable discharge, forfeiture of all pay and
allowances due or to become dus, and confinement at hard lebor for

one year and six months., The reviewing authority approved the sentence
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but reduced the period of confinement to one year, directed its
execution, suspended the execution of the dishonorable discharge,
and designated Fort Wayne, Michigan, as the place of confinement.
The sentence was published in General Court-Martisl Orders Nb. 234,
Headquarters Sixth Corps Area, September 12, 1932,

3, In view of the conclusions hereinafter reached, the only
question that need be considered at this time is whether or not the
- court before which this case was tried was legally constituted. It
not, its proceedings were wvoid, g

4, The court was appointed by paragraph 1, Special Orders No.
143, Headquarters Sixth Corps Area, June 18, 1932, and Colonel
Charles E. Morton, United States Army, Retired, was detailed as law
member thereof, The record in this case shows that the trial was
held on August 26, 1932: It names Colonel Morton emong the &bsent
members, end indicates the reason for his absence by the word "(Re-
tired)". This officer had in fact been relieved from active duty
effective August 15, 1932, by paragraph 7, Special Orders No. 188,
War Department, July 18, 1932, reading in material part as follows:

"7, By direction of the President, esch of the
following nemed retired officers of the U, S. Armmy is
relieved from assignment and duty in connection with
recruiting at the station indicated after his name and
from further active duty, to take effect August 15, 1932,
and wiil proceed to his hgme:’ . .

Colonel Charles E. Morton, Detroit, Michigen,
* * * *.n

5. The 8th Article of War provides that "the authority sppoint-
ing a general court-martial shall detail es one of the members thereof
a law member * * *", That this provision is mandatory and that &
general court upon whick no law member has been detailed is not legally
constituted and that tts proceedings are comnsequently void ias well
sottled by decislons of the Board of Review and The Judge Advocate
General, CM 197461, Hull; 197609, Massacar; 197610, Mulkern; and
cases therein cited. It is also well settled that a gemeral court
upon which a law member was originslly detailed becomes illegally con=-
stituted when and if the law member'is relieved without a new law ,
member being detailed in his place. CM 166057, Dunn, 187098, Fenshaw;
187201 Bokoski' and cases therein cited.
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!

) In this case & law member was originally detailed on the court.
The question arises whether or not the War Department order quoted
above, relieving him "from further active duty" effective eleven
days prior to the trial of this case, had the effect of rendering
the officer in question ineligible to serve further as a member of
the court. If the War Department order did have that effect, since
no new law member was detailed, it would follow from the decisions
cited above that the court became illegally constituted and that its
proceedings in thie case were a nullity.

The 4th Article of War makes "all officers in the militdry service
of the United States™ competent to serve on courts-martial, It has
been repeatedly held that retired officers are "in the military service
of the United States" and are, therefore, eligible to sit as members of
courts-martial, United States v. Tyler, 105 U.S. 244-246; Kehn, et al,
ve. Anderson, 255 U.S. 1-7; lcRae v. Henkes, 273 Fed. 108, 258 U.S. 624;
Dig. Ops. JAG Jan,-June, 1921, p. 55; 1922, p. 118, It follows that
Colonel Morton, who was on active duty at the time he was detailed as
law member, was eligible for such detail, But did his relief from »
active duty render him ineliglble? - Since the 4th Article of War makes
%all officers in the military service of the United States™ eligible, -
and retired officers, as seen above, are held to be "in the service of
the United States™, and since the 4th Article of War contains no specific:
proviasion that an officer otherwise eligible must be on'active duty,
it would seem, if we consider only the wording of this Article, that
retired officers not in an active duty status may legally serve on courts-
martial, However, the 4th Article of War must be read and construed in
conjunction with the Act of Congress of April 23, 1904, which Act was
later incorporated in the United States Code (annotated), section 991,
P. 175, Title 10, Army, which, in material part, is as follows:

'991. Duties to which retired officers may be as-
signed generally., The Secretary of War may assign retired
officers of the Armmy, with their comsent, to active 'duty
in recruiting, for service in connection witi the Organized
Militia in the several States and Territories upon the
request of the Governor thereof, as military attaches,
upon courts-martial, courts of inquiry and boards, and to
staff duties not 1nvolving service with troops.”

To construe the 4th Article of War as_permitfing retired officers not
on active duty to be members of courts-martial might easily lead to
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incongruous results, for, under the provisions of the Act of April
23, 1904, quoted above, & rptired officer, in time of peace, may

not be ordered to active duty without his own consent. Consequently,
if detailed as a member of a court-martial without having been as-
signed to active duty, he could not be compelled to serve without
his consent, Moreover, in Kahn, et al. v. Anderson, supra, and in
McRae v. Henkes, supre, it appears to have been taken for granted and
not questioned that to be eligible to serve on a court-martial & re-
tired officer must be on active duty, :

In view of the foregoing, the Board of Review is of opinion that
the order relieving Colonel Morton from active duty had the effect of
making him ineligible to =it as a member of the court and was tanta-
mount to leaving the court without a law member. In other words, from
a legal standpoint, the situation, in so far as concerns the constitu~
tion of the court, is not materially different from what it would be
had Colonel Morton been discharged or dismissed from the Army on August
15, 1932,

6. This case should be distinguished from the Dawson case
(CM 193913) which has been followed in ClM 193896, Smith, and CM 193897,
Vandervort. In the Dawson case it was held that an order transferring
a member of a court-martial beyond the jurisdietion of the convening
authority does not of itself relisve the transferred officer <fraou his
membership on the court. In that ¢asethe member might at any time,
either with or without his consent, be ordered back to sit on the court,
In the instant case, as seen sbove, Colonel Morton may not, without
his consent, be ordered to sit on the court to which he was detailed,

7. TFor the reasons hereinabove stated, the Board of Review is of
opinion thel when this case was tried the court was without a law member
eligible to sit in any case and was, therefore, illegally constituted,
end that, in consequence, its proceedings in this case were void ab
initio. The Board therefore finds that the record is legally insuffic-
ient to support either the findings or the sentence, .

. - %%/ , Judge Advocate.

- e
M n#/'a (AA S Ta an o Judge Advocate.

1§é€z§L¥Z¢£A} , Judge Advocate.
i /
To The Judge Advocate Genersl,
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lst Ind,
War Department, J.A.G.0., SEF 291932 - To the Secretary of War,

1, The record of trial by general court-martial in the case
of Private David E, Kunt (6682558), Company B, 16th Infantry, is
forwarded herewith, as i1s also the opinion of the Board of Review
based upon its examination of the record. The case is one requiring
the action of the President under Article of War 50%.

2. I concur in the opinion of the Board of Review and, for
the reasons therein stated, recommend that the proceedings, findings
and sentence of the court be vacated as void ab initio, that accused
be released fram the confinement ad judged by ‘the sentence in this
case, and that all rights, privileges and property of which he has
been deprived by virtue of the sentence be restored. The proceedings
in this case being a nullity, there has been no trial in a legal sense
and the accused may be brought to trial before another court-martial
upon the same charge end specification.

3. Inclosed herewith is a draft of a letter for your signature
tranamitting the record to the President for his action, together
with a form of executive action designed to carry into effect the
recomnendations hereinabove made should they mee wi;g’gp val,

The Judge Advocate Goneral.

4 Incls.
Incl, l-Record of trial,
Inecl, 2~0pin. of Bd, of Rev.
Incl, 3-Draft of let. for sig,
of Secy. of War.
Incl, 4-Draft of executive action,






) WAR DEPARTMENT, '
In the O0ffice of The Judge Advocate General,
Washington, D. C.

' Military Justice . : TNV
CM 199369 15 19'32,

ﬁNITED STATES PANAMA CANAL DEPARTMENT

)
. ) L.
Vs, ) Trial by G.C.M., convened at
. ) Fort Davis, Canal Zone, Angust
Private ROBERT DAVIS )
(6358315), Company M, )
14th Infantry. )

25, 1932, Dishonorable dis-
charge and counfinement for _
" twenty (20) years. Penitentiary.

=

HOLDING by the BOARD OF REVIEW
McNEIL, McDONALD, and BRENNAN, Judge Advocates.

: -
l. 'The record of trial in the case of the soldier named. above
has been examined by the Board of Review, .

2, The accused was tried upon the following charge and specifi-
~cationss . ' :

CHARGEs Violation of the 93rd Article of Var.

Specification 13 In that Private Robert Davis, Company X,
14th Infantry, did, at Fort Davis, Canal Zone, on or
about July 4, 1932, unlawfully enter the building oc~ -

- cupled jointly as gquarters by Major Thomas F. Taylor,
14th Infantry, and Captain Stanley F. Griswold, l4th
Infantry, with intent to0 commit & criminal offense,
to wit, rape, therein.

Specification 23 In that Private Robert Davis, COmpa.ny X,
14th Infantry, did, at Fort Davis, Canal Zone, on or
about July 4, 1932, with intent to commit a felony,
vig, rape, commit an assault on Martha Taylor, a female
child years of age, by wrongfully, willfully end
féloniously placing an arm around her body and fondling
the private and other parts of her person while having .
his penis exposed.
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He pleaded not-guilty to, and was found guilty of, the charge and
specifications. Evidence of one previous conviction by Sumuary’
Court for failing to take venereal prophylactic was introduced. He
was sentenced . to dishonorsble discharge, forfeiture of all pay and
allowances due or to become due and confinement at hard lsbor for
twenty years, The reviewing authority approved the sentence, des-
1gna.ted. the United States Penitentiary, Atlanta, Georgia, as the
ple.ce of confinement and forwarded the record pursuant to the pro-
visions of Article ‘of War 50%‘

3. Both the entry of the bullding and the assa.ult a.re ‘alleged

%o have been made by accused with intent to commit rape. '~ The ac-
cused was 24 Years of age at the time of the alleged offenses'.' :
Martha Taylor's age was not established at the trial but she was
alleged to be 6% years old in the specification and is described in
the record as a "small child™ (R.16) and a ™lititle girl."” (R.9).

She was present in court as & witness and this fact affords material
evidence to sustain the finding by the court that she was six and
one-half years of age.

_The testimony introduced by the prosecution to establish the
entry and the assault was given by Martha Taylor, the little girl
alleged to have been assaulted, and by Vivian McKenzie, the colored
cook in Martha's home,the quarters of the father, Major T.F. Taylor,
located at Fort Davis, Canal Zone. The building in which the as-
sault was made consisted of two sets of quarters, the first floor
set being occupied by Ceptain Stanley Griswold and the second floor
set by Major Taylor. Martha testified that she first saw accused
on her way home from the playground (R.18); that he followed her
into the house and asked her if Captein Rustmeyer lived there; that
she told him Captain Griswold lived down stairs and that she lived
up stairs (R.18-19)} that he put his arm around her and his hand on
her private parts outside of her panties (R.17-18). The following
questions and answers appear in the record of her testimony:

Q. Did he get his hand under. your panties?

A. Noe .

Q. Just on your panties?

A. .Yes.

Q. - Did he tear your clothes, or attempt ta ta.ke them of£?
A. NOQ .

Q.. Were you frightened?

A, Yo, -

-2~
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Q. Did he hurt you?

A.  No.

. L I B 4

Q. * ** D4 you sta.y there, or did you g0 sanewhere?
" A+ I stayed there.

Q. TYou didn't go up any of the steps?

A, RNo.

Qe Vhen Vivian came out, did you start to go upstairs then?

A. I stayed dowm.

Qe Did you walk away from him?

A. Xo.

Qe You stayed right there until Vivian came down?

A+ TYesj then, when he wemt out, I went upstairse.

N

* % 8 3
Q. He dldn't take off any of your clothes, did he? .
A, Yo. o
Qe 4nd he didn't hurt you in any way?
A‘ No.

Q. He didn't frighten you?
A, TNo. (R.20-21)

Vivian McEKenzie testified that while preparing supper for the
children she heard the voices of Martha and a man coming from down
stairs; that after hearing Martha say "this is Griswold's quarters,”
(R.8) she came to the stair-case and saw Martha standing on the first
tread of the stairs; accused was standing in front of her with his
arm around her in an attempt to kiss her (R.9). Witness further
testified "I saw him put his hand under Martha Taylor's dress, * s
I saw this ran with his pants open going toward Martha, and Martha

"kept backing up the staircase. I went down stairs and I sald, 'What -
are you doing here?' He said, 'I'm looking for Capt Rustmeyer.' I
sald, 'You lmow full well Captain Rustmeyer isn't living here'; and
he said, 'I beg your pardon, ma'am.* I said, 'Well, I saw what yom
did to that little girl.* FHe said, 'I beg your pardon, ma'am.® I
told him that I saw what he did to the little girl, and that I was
going to let Major Taylor know sbout it, and he said, 'I beg your
pardon, ma'am' and started fixing his pants and went out through the
door™ (R.9). In response to a question witness said that accused

had his private parts exposed, so that she could see them (3.10)‘.

On cross-examination,she testified she did not see the accused
kiss Martha (R.11); that he did not attempt to hold her when she staried
up the stairs (R.11) and that her clothing was not torn or removed in

eny way (R.11-12). -

* Martha's parents returned soon after the incident occurred.
. 5
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Major Taylor, the father, testified that he and Mrs. Taylor left
the children in charge of Vivian McKenzie at their quarters
"gometime around 5:00 ofclock in the afternoon" and returned "some-
where in the vicinity of 7:00 o'clock.™ After being advised of

the occurrence, he bezan to question Martha who "had all the indica-
tions, when I was questioning her, as 1f I expected to punish her;
that is, she acted to me in a lot of ways as if she was afraid to-
answer, to tell me just exactly vhat had happened, until I assured
her that I was not going to do anything to her." He further testi-
fied that Martha was not unduly excited - "just a little evasive in
the beginning,”™ and that she then had her dimner and went to bed
(3022)0 ’ o

, 4. The first question presented by the record is whether or -
not there is any substantial evidence to sustain the finding of the
court that, at the time and place alleged in Specification 2 of
the Charge, accused had the intent to rape the child, that is,

- $0 penetrate her sexual organs with his. This is a question of
law which must necessarily be considered by the Board of Review and
does not involve determmining the welght of evidence or passing upon
the credibility of witnesses. Intent being a mental process can
. only be inferred, in cases such as this, from the character and

degree of the violence applied, the language, threats, demonstrations, .
and entire conduct of the accused, the place, time, and other circum-
stances of the attempt, ete. See Winthrop, 2nd Ed., page 688, In
other words, evidence as to intent is usually purely circumstantial .
~and, under the rules of law, is not substantial evidence upon which"

a finding can be made unless it is such as to exclude every reasonable
hypothesis except the one of accused's guilt. CM 195705, Tyson and
cases cited. Considering the evidence in this case in view of the
principles stated above it 1s clear that the evidence is consistent
with & reasonable hypothesis that accused, rather than intending %o
force his penis into the sexual organs of the child, was attempting
to excite a sexual reaction in himself by means of fondling the child's
‘body, & perversion which is far from uncommon. _ '

“According to the testimony the incident occurred between 5 and 7
o'clock in the afternoon of July 4, 1932, while it was still daylight
{R.22,26). The assault took place in the entrance to the quarters
of Major Taylor, the father of the child, in a building consisting of
two sets of quarters,-both of which were occupied, The assault more-
over took place at a time when in all probability there would be
persons. in both sets of quarters who would easily be attracted by the
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cries of pain which would inevitably be evoked if an adult man
should attempt to force an entrance into the sexual organs of a .
child less than 7 years of age. The circumstances. of time and

place are inconsistent with the theory that accused had the intent
ascribed to him in the specification and of which he was found
guilty. The principle applicable to the facts of this case is

well stated in Robat v. State (91 Tex. Cr. Rep. 468; 239 S.W. Rep.
966) as followss

"It is essential that a specific intent to commit
rape be established by the testimony, and it must go
beyond the mere possibility of such intent. * * * The
fact that the conduct attridbuted to the appellant was
atrocious and merited pimishment cannot take the place
of proof establishing the elements of an assault with
intent to rape." (Underscoring supplied).

See also State v. Wilson (288 Pac. Bep. 803) for a review of
decisions of many jurisdictions on this point.

It therefore follows and the Board holds that the record of
trial is not legally sufficient to support the finding of guilty of
Specification 2, except in so far as it involves s finding of guiliy
of assault and battery, aggravated by the indecent conduct of the
accused and the tender years of the child. We feel it necessary to
emphasize the fact that the holding expressed above is limited to
the unusual facts of this case. Had the time and place of the as-
sault and the actions of the accused been different than they were,
the evidence might well have been so substantial as to support find-
ings of guilty of assault with intent to commit rape.

5. The conclusions expressed above necessarily require a
determination as to whether accused was properly convicted, under
Specification 1 of the Charge, of housebresking, which is defined as
unlawfully entering another's building with intent to commit a crim-
inal offense therein. M.C.M, 1928, page 169, Under the laws of
the Cansl Zone assaults and batteries are criminal offenses punishable
as such. The act of accused in emtering the building with intent to
agsault the child therefore constitutes housebreaking and the record
of trial is legally sufficient to support the finding of guilty of that
offemse, . .

=5
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6« The sole question remaining to be eonsidered is whether
or not the record of trial is legally sufficient to support the
sentence of confinement for 20 years. The Executive Order limit-
ing punishment prescribes a limit of punishment for assault and
battery of confinement at hard labor for not to exceed six months
and forfeiture of not to exceed two-thirds of the soldier's pay per
month for a like period. It i3 evident, since the Executive Order
does not permit the imposition of dishonorable discharge, that the
agssaults and batteries referred to in that order do not include in-
decent assaulis on women and children, but only simple assaults such
&9 are apt to occur smong groups of men in post or cantonment, and
we so hold. CM 188606, Paparis., The offense of which accused stands
properly convicted, under Specification & of the Charge, is therefore
not covered by the Executive Order. Indecent sssaults upon children
are recognized as differing from assaults and batteries and are con-
demned and made punishable by the laws of many, if not most, of the
States of the United Statesj for example, they are punishable by the
laws of Illinois by confinement in a penitentiary for a period of
from one to 20 years, by the laws of Michigan by imprisomment for not
more than 10 years, by the laws of Conmnecticut by imprisonment for
not more than 10 years, by the laws of lleine by imprisomment for not
less than one or more than 10 years, and by the laws of Ohio by im-
prisonment in the penitentiary for not more than 10 years. The
Executive Order provides that offenses not provided for remain pun-
ishable as authorized by statute or by custom of the service. Ve
find no federal statute of general application which denownces such
asgaults as the one involved in this case, nor do we find in the Code
of the District of Coluikis any statute which, in specific terms,
denounces such an offense. But Section 37, Title 6, of that Code
denounces several acts of cruelty to children, among them the abuse
or otherwise willful maltreatment of any child under the age of 18
years. The offense of which the accused stands legsal ly convicted
under Specification 2 of the Charge is analogous to abuse or willful
maltreatment of a child even if in fact it does not constitute abuse
or willful maltreatment as those terms are used in the statute.
Congress has prescribed that persons in the Distriet of Columbia who
violete the section referred to may be punished by a fine of not more
than $250 or by impriscmment for a term of not exceeding two years or
both. It is the custom of the service, where no limit of punishment
for an offense is specifically prescribed in the Executive Order, to
follow Congressional expression of what constitutes appropriate pinish-
ment. We therefore hold that the maximum confinement which may be
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imposed under Specification 2 is two years; and that so much of the
sentence in this case as provides for confinement in excess of 12
years is unguthorized.

7. For the reasons stated, the Board of Review holds the
record of trial legally sufficient to support the findings of guilty
of Charge I, but only so much of the finding of guilty of Specification
1l of the Charge as involves a finding of guilty of unlawfully entering
the building described in the Specification with intent to commit a
criminal offense, to wit, assault and battery, therein; legally suf-
ficient to support only so much of the finding of guilty of Specifica-
tion 2 as involves a finding of guilty of assault and battery on Martha -
Taylor, & female child of Yyears of age, the assault being aggravated
by the indecent conduct of the accused and the tender years of the child,
in violation of the 96th Article of War and legally sufficient to support
only so much of the sentence as involves dishonorable discharge, for=
feiture of all pay and allowances due or to become due, and canfinement
at hard labor for 12 years. Penitentiary confinement is authorized by
Article of War 42 and Sections 55 and 401, Title 6, of the Code of the

Diatrict of Columbisa.
M W » Judge Advocate.
%u’*ow/( Judge Advocate.

N i ] @W. Judge A’dvocate;

T
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WAR DEPARTMENT
In the Office of The Judge Advocate General
Washington, D. C.

CT. 6,1932
CM 199391

UNITEZED STATES SECOND DIVISION

Vo Trial by G.C.M., convened at
Fort Sam Houston, Texas,
August 5 and 27, 1932, Reduo-
tion to grade of private, con-
finement for six (6) months,
end forfeiture of $l4 per month
for like period, Fort Sam
Houston,

Sergeant OTTO KLIMA
(6461105), Company K,
234 Infantry,

Ve Vrat? Qs Vol N Nt Vet N Nosl®

IS

HOLDING by the BOARD OF REVIEW
McNEIL, BRENNAN and GUERIN, Judge Advocates,

l. The record of trial in the case of the soldier named above,
having been examined in the office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence,
has been examined by the Board of Review and held to be legally
sufficient to suprort the findings and sentence as approved by the
reviewing authority.

2. In Smith v, Whitney (116 U,S. 167, 183) the.United States
Supreme Court said:

"Under every system of military law for the govern-
ment of either land or navel forces, the jurisdiction
of courts martial extends to the trial and punishment
of acts of military or naval officers which tend to
bring disgrace and reproach upon the service of which
they are members, whether those acts are dome in the
performance of military duties, or in a civil position,
or in a social relation, or in private business.™

[he principle applies equally to noncommissioned officers, In cases
where the specifications allege conduct such as that cherged in

the instant case, 1t is peculiarly for the court-martial to determine
whether the evidence establishes the offense; in other words, whether
the conduct charged and the evidence in support thereof show a breach
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of that part of Article of War 98 which denounces "all disorders
and neglects to the prejudice of good order and military discipline™
and "all conduct of & nature to bring discredit upon the military
service™, and the approved findings of the court in that respect
may not properly be disturbed by The Judge Advocate General or

the Board of Review where there is substantial evidence to support
the findings and no error was committed during the trial which
injuriously affected the substantial rights of the accused,

We are of opinion that the allegations of the specification
sufficiently set forth conduct of a nature to bring discredit upon
the military service and that there is substantial evidence in the
record to sustain the findings of the court as to Spescification 1
of the Charge. It is the traditionsl duty of officers and non-
commissioned officers to be solicitous of the welfare of enlisted
men of the lower grades. Had a c¢ivilian acted as the evidence
shows and as the court found that Sergeant Klima acted, he would
undoubtedly be the subject of disapproving comment by those aware
of the facts. Such actions are even more discreditable on the part
of officers and noncommissioned officers of the Army.

% &/ AL 7udge advocate.
o r ’ . .
M’ Judge Advocate,

%,,—%‘%—,_‘5_, Judge Advo ca;te.
/‘/
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WAR DEPARTMENT '
In the office of The Judge Advocate General
Washington, D.C.

at 190440 00T 2 41932

UNITED STATZES FOURTH CORPS AREA

Trial by G.C.M., convened at
Fort Benning, Georgia, Septean-
ber 6 and 22, .1932.

Ve

Captain STUART D, CAMPBELL
(0=-7758), Quartermaater
Corps.

CPINION of the BOARD OF REVIEW
McNEIL, BRENNAN and GUERIN, Judge Advocates.

1, The record of trial in the case of the officer named above,

- having been examined in The Judge Advocate Generalts (Office and .
there found legally insufficient to support the sentence as published
by the reviewing authority in General Court-Martial Orders No. 213,
Headquarters Fourth Corps Area, October 5, 1932, has been examined

by the Board of Review and the Board submits thias, its opinion, to
The Judge Advocate General, o

2. The accused in this case was found guilty of two specifica-
tions involving frauds upon the govermment (AW 94) end five specifi-
cations involving false official statements (AW 95) and was sentenced
‘to be diamissed the service. The reviewing authority under date of
October 5, 1932, signed the rollowing action:

""In the foregoing case of Ceptain Stuart D, Campbell,
0-7756, Quartermaster Corps, the sentence is approved,
but, owing to the previous excellent service of this
officer and the recommendation for clemency, attached to
the record, signed by five of the eight members of the
court who sat at the trial of this case, the trisl judge
advocate, the defense and assistant defense counsel, so
rueh of the sentence as is in excess of forfeiture of

© $50,00 per month for six months is remitted. A4As thus
commuted the sentence will be duly executed."
‘ i .
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The proceedings, including the sentence adjudged and the action
quoted above, were published in General Court-Martial Orders
No, 213, Headquarters Fourth Corps Area, Cctober 5, 1932, '

3. By his action the reviewing euthority undertook to
commute the sentence., This he had no power to do, Except "when
eupowered by the President so to do", no authority inferior to
the President has power to commute a sentence, This principle
is 80 long end so fimly established as to require no discussion.
AW 47; AW 50; Winthrop (Reprint), p. 472; Davis, p. 210; M.C.M.,
1928, par. 87 b, p. 77; id. 1921, par. 384, p. 320; id. 1917, par,
384, p. 186; id. 1908 (corrected to 1910), p. 68; id. 1908, P. 67;
id. 1¢05, p.- 65- id. 1901, p. 63; id. 1898, p. 58; 1d. 1895, p. 683
Dig. JAG, 1912, p. 176' Cps. JAG, 1918 P. 116; CM 148677, Flanagan,
Oct, 22, 1921, The reviewing authority has not been empowered by
the President to commute the sentence in this case,

Since the reviewing asuthority was without power to commute
the sentence, it follows that so much of his action as purports to
‘commute 1s clearly a nullity. The question then arises whether or
not the first clause of the action, the words "The sentence is . .
approved®, may be separated from the rest of the action and con-.
strued as a valid approval of the sentence. The Board.of Review is
of opinion that both as a matter of strict law and in fairmess to
“the accused this may not be done, All the language of the action
.following the four copening words last above quoted clearly indicates
that the reviewing authority considered that the accused should not
be dismisseds He had power only to approve without qualification
or to disapprove the sentence of dismissal. Reading the entire
action, as must be done in any fair endeavor to ascertain the true
intent of the reviewing authority, it is clear that he has taken
peither of the only two actions he had power to take, It follows
that the whole purported action is a nullity and that, consequently,
the general court-martial order promulgating this void action is
‘also void. The Board is, therefore, of opinion that the action of
the reviewing authority and the general court-martial order should
be vacuted and that the record of trial should be returned to the
reviewing authority for proper action upon the sentence, either
epproving or disapproving it. Until a valid action upon the
sentence shall have been taken by the reviewing authority, it is
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considered that the record will not be complete and that,
consequently, any consideration of the sufficiency of the record
to support the sentence adjudged, when and if approved by the
reviewing authority, would, at this time, be prematurs,

, Judge Advocate,

o L

’ 7
&M. Judge Advocate,
WMMMM Judge Advocate,

To The Judge Advocate Gene(—/

Continuation on page (51)
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WAR DEPARTMENT
In the Office of The Judge Advocate General
Washington, D.C.

FEZ 15 1933
CM 199440

UNITED STATES FOURTH CORPS AREA
Trial by G.C.M., convened at
Fort Benning, Georgia,
September & and 22, 1932,
Dismissal,

Ve

Captain STUART D. CAMPBELL
(0~7756), Quartermaster

Corpas.

OPINION of* the BOARD OF REVIEW
McNEIL, McDONAID and WILLIAMS, Judge Advocates
ORIGINAL EXAMINATION by WAISH, Judge Advocate,

l. The Board of Review has examined the record of trial in
.the case of the officer named above and submits this, its opinion,
to The Judge Advocate General,

2. The accused was tried upon the following charges and
specifications:

CHARGE I: Violation of the 94th Article of War,

m)ecification l: In that Captein Stuart D. Campbell,
Quartermaster Corps, did, &t Fort Beanning, Georgia,
on or about, to wit: from June 6, 1932, to June 20,
1932, knowingly and wilfully misappropriate labor
of one L., B. Hodges, a civilian employed by the’
United States Govermment, of the value of about
378,87, property of the United States, furnished
and intended for the military service thereof,

Specification 2: In that Captain Stuart D. Campbell,
Quartermaster Corps, did, at Fort Bemning, Georgla,
on or about, to wit: from June 17, 1932, to June 30,
1932, knowingly and wilfully misappropriate labor
* of one He M. Kelly, & civilian employed by the
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United States Government, of the value of about
$60.00, property of the United States, furnished
and intended for the military service thereof,

CHARGE II: Violation of the 9%th Article of War,

Specification 13 In that Captain Stuart D, Campbell,
Quartermaster Corps, did, at Fort Benning, Ceorgis,
on or about July 7, 1932, with intent to deceive
the Commandant, The Infantry School, Fort Benning,
Georgia, officially state in writing to the
Quartermaster, Fort Benning, Georgia, reporting
on the construction of a fishing van or trueck,
relative to the source of ladbor and personnel per-
forming the same, utilized by the said Campbdell
to aid him in the construction, at Fort Benning,
Georgis, of said fishing van or truck, the property
of said Campbell, in substance, that viz; "A number
of civilian employees did assist me in their spare
time, at no expense to the Govermment, mostly in
the giving of advice™, which said statement was
known by said Campbell to be untrue, in that he :
well knew at the time that viz: one L, B, Hodges,

a civilian employed by the United States Govern~
ment, had been engaged at the direction and under
the supervision of said Campbell in perfomming
labor in, about &nd upon the construetion of said
fishing van or truck from to wit; June 6, 1932, to
June 20, 1932, at an expense to the Govermment

of, to wit: $78.67, ‘

Specification 2: In that Captain Stuart D. Campbell,
Quartermaster Corps, d4id, at Fort Benning, Georgia,
on or about July 7, 1932, with intent to deceive
the Commandant, The Infantry School, Fort Benning,
Georgia, officially state in writing to the
Quartermaster, Fort Beaning, Georgia, reporting
on the construction of a fishing van or truek,
relative to the source of labor and personnel

-2~
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‘performing the same, utilized by the said Campbell
to aid him in the eonstruction, at Fort Benning,
Georgla, of said fishing van or truck, the
property of said Campbdell, in substance, that viz:
"At no time was any civilians, engineer, fireman,
or otherwise connected with the railroad, aiding
me in this construction®, which said statement
was known by said Campbell to be untrue, in that
he well knew at the time that viz: one L, B.
Hodges, & civilian employed by the United States
Govermment as blacksmith, Transportation Brench,
Quartermaster Corps, Fort Benning, Georgia, had
been engaged at the direction and under the super=
vision of said Carmpbell in performing ladox in,
about and upon the construction of said fishing
van or truck from to wit: June 6, 1932, to Juns
20, le38. '

Specification 3: In that Captain Stuart D, Campbdell,
Quartermaster Corps, 4id, at Fort Bemning, Georgla,
on or about July 7, 1932, with intent to deceive
the Commandant, The Infantry School, Fort Benning,
Georgla, officially state in writing to the
Quartermaster, Fort Benning, Georgia, reporting on
the construction of a fishing van or truck, relative
to the source of labor and personnel performing the
same, utilized by the said Campbell to aid him in
the construction, at Fort Benning, Georgia, of said
fishing ven or truck, the property of said Campbell,
in substance, that viz: "A number of civilian em-
ployees did assist me in their spare time, at no
expense to the Government, mostly in the giving of
advice®, which said statement was known by said
Campbell to be untrue, in that he well knew at the
time, that viz: one H. M. Kelly, a ¢ivilian employed
by the United States Govermnmeni, had been engaged
at the direction and under the supervision of said
Campbell in performing labor, in, about and upon
the conatruction of said fishing van or truck, from
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to wit: June 17, 1932, to June 30, 1932, at an
expense to the government of, to wit: $60.00,

Specification 4: In that Captain Stuart D. Campbell,

Quartermaster Corps, did, at Fort Benning, Georgis,
on or about July 7, 1932, with intent to deceive
the Commandant, The Infantry School, Fort Benning,
Georgia, officially state in writing to the
Quartermaster, Fort Benning, Georgia, reporting

on the construction of a fishing van or truck,
relative to the source of labor and personnel per—
forming the same, utilized by the said Campbell

Yo aid him in the construction, at Fort Benning,
Georgla, of said fishing ven or truck, the
property of said Cempbell, in substence, that viz:
"At no time was any c¢ivilians, engineer, fireman
or otherwise connected with the railroad, aiding
me in this construction®, which said statement

wes known by said Campbell to be untrue in that

he well knew at the time that viz: one H. M. Kelly,
& civilian employed by the United States Govern~- '
ment as a car repairer, Transportetion Branch,
Quartermaster Corps, Fort Benning, Georgia, had
been engaged at the direction eand under the super-
vision of said Campbell in performing labor in,
about and upon the construction of said fishing
van or truck, from to wit: June 17, 1932, to

June 30, 1932, ’ \

Specification 5: 1In that Captain Stuart D. Campbell,

Quartermaster Corps, did, at Fort Benning, Georgia,
on or about July 7, 1932, with intent to deceive

the Commandent, The Infantry School, Fort Benning,
Georgla, officially state in writing to the
Quartermaster, Fort Benning, Georglas, reporting on
the construction of a fishing van or truck, relative
to the source of labor and personnel performing the
seme, utilized by the said Campbell to aid him in
the construction, at Fort Benning, Georgias, of a
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certain fishing vau or truck, the property of
said Campbell, in substance, that viz: "Mr. Kelly,
a civilien carpenter, working at the Round House,
did come at my request on two or three occasions
to Fire Station No. 2, to advise me in regard to
the installation of bunks, etc., purchased from
the Williams Lumber Compeny, who did practically
all of the carpenter work™, which said statement
was known by the said Ceampbell to be untruse, in
that he well knew at the time, that viz: said

He M. Kelly had worked in, about and upon the con~
struction of said fishing van or truck, at Fire
Station No., 2, from to wit: June 20, 1932, to
June 30, 1932,

He pleaded not guilty to, and was found guilty of, all the charges
and gpecifications., No evidence of previous convictions was intro-
duced., He was sentenced to be dismissed the service, Five of

the eight members of the court and the trial judge advocate recom-
nmended that the sentence of dismissal be modified so as to allow
accused to retire for physical disability, the total loss of one
eye, giving as their reasons (1) amccused's long and distinguished
military record both in peace and war, (2) his excellent character
and enviable reputation as testified to by officers of distinctiocn,
and (3) the possibility that at the time of the offense accused
was not in his normal mental state due to worry as to his con-
tinuance in the Army, to marital difficulties, and to worry and
pain caused by the loss of the sight of his eye.

The reviewing authority approved the sentence, "remitted®™ so
much thereof as exceeded a forfeiture of $50 per month for six
months, "as thus commuted™ ordered execution of the sentence,
published a general court-martial order promulgating the proceed-
ings, and forwarded the record of trial to The Judge Advocate
General in whose office it was examined and found legally insuf-
ficient to support the sentence as modified by the reviewing
authority, the basis for such finding being that the reviewing
authority had no power to commute a sentence of dismissal and that
his action, therefore,'was a nullity. Thereupon, the record of
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trial was examined by the Board of Review which submitted its
opinion to The Judge Advocate General, who transmitted it,

with his recommendations, to the Secretary of War for the action
of the Fresident. All of the foregoing proceedings in the
office of The Judge Advocate General were taken in accordance
with the provisions of Article of War 50%. In accordance with
the opinion of the Board of Review and the recommendation of
The Judge Advocate General, the President on October 29, 1932,
vacated the action of the reviewing authority and the general
courte-martial order publishing such action as null and void by
reason of the fact that they purported to commute the sentence
of dismissal, and remanded the record of trial to the reviewing
authority for proper action upon the sentence "either approving
or disapproving it", Thereupon, the reviewing authority took
supplemental action as follows:

®*In the foregoing case of Captain Stuart D.
Campbell, 0=-7756, Quartermaster Corps, the sentence
s approved and the record of trial is forwarded for
action under the forty-eighth Article of War, Owing
to the previous excellent service of this officer
and the fact that he made full restitution to the
government after his dismissal had been announced
by the trial court and the recommendations for
clemency, signed by five of the eight members of the
trial court and by the accused's immediate Command-
ing Officer, it is believed that the sentence should
be mitigated. I therefore recommend that the sentence
be commted to a forfeiture of $50.00 per month for
six months*,

and forwarded the record of trial for action under the 48th Article
of War,. :

3. Certain undisputed facts established by the evidence may
be summarized as follows: The accused, Captain Stuart D. Campbell,
Quartermaster Corps, was during the montha of May, June and July,
1932, stationed at Fort Bemning, Georglia, He was Transportation
Officer and as such his duties included the operation and maintenance



(57)

of the post railroad and the railroad roundhouse located on the
reservation, and supervision of the personnel, both civilian

end military, on duty in connection with the operation and
maintenance of the railroad (R. 18,26-28,108), He was also,

during the period in question, the Post Fire Marshal (R. 108).
During the latter part of May, 1932, accused approached F. A.
Whitaker, master mechanic, a civilian employes of the Quartermaster,
on duty at the roundhouse, and outlined to him a plan for the con=
struction of a van which he contemplated building upon the chassis
of a Ford truck, The plan involved a body eontaining bunks and an
ice box, and accused drew upon the floor of the roundhouse a diagrem
indicating the length and width of the body and the location of the
doors (R, 18)s On June 3, 1932, the Ford chassis was delivered at
the roundhouse (R. 19,110), where Loyd B, Hodges, blackamith, and
Henry M. Kelley, carpenter, both civilian employees of the Quarter-
master and on duty at the roundhouse, worked upon the truck in
‘accordance with the plan outlined to Whitaker (R. 18,20,29~31,33,
34,111,112), Certain welding of door frames and placing of angle
bows was done, and about June 20th accused had the chassis removed
to Fire Station No., 2 (R. 21,34,110,111), where the carpenter,
Kelley, worked upon the truck until June 30, 1932 (R. 21,34,112),
During the entire period of construction eccused inspected the

work practically every day and saw both Kelley and Hodges working

on the truck during the regular working hours {R. 20,30,33,34,110,112,
113), Accused certified on time slips as to the presence for duty
of these two employees for the period in question (R. 55-56), and
they were paid their full regular salary from government funds

(R, 31,35,51=53,112; Ex 1,2), On July 7, 1932, Colonel J, DeCamp
Hall, Quartermaster Corps, Post Quartermaster, Fort Benning, Georgla,
was instructed by the executive officer at post headquarters to
investigate and report the facts connected with the construction of
a van which was then at Fire Station Nos 2 (R. 85). He found that
the van was the property of accused and upon inquiry was informed
by gccused that he had constructed the van himself, with the ex-
ception of same welding which was done at the roundhouse (R. 66).
He also stated to Colonel Hall that several men had assisted him

by giving advice, and that the men at the fire station had worked
during their idle time (R. 66,105). Accused was directed by Colonel

I
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Hall to submit a statement in writing (R. 66,113), which statement
(Exe 3) is dated July 7, 1932, bears the signature "Campbell®™, and
is addressed to "Quartemmaster, Fort Benning, Georgia™, The
following extracts appear therein:

wA number of civilian employees did assist me in their
spare time at no expense to the Government, mostly .
in the giving of advice,"

. ®At no time was ary civillsns, engineer, fireman, or = T~
otherwiss, connected with the railroasd, 2ifing me in
" this construction,”

"ir. Kelly, a civilisn carpenter, working at the
Boundhouse, 414 coms at my request on two or three
o¢ccasions to Fire Station No, 2, to sdvise me in regard
10 the installation of bunks, etc. purchased from the
¥%illiems Lumber Company, who 414 practically =211 of

the carpenter work.”

Subsequently, on July 12, 1932, accused paid to the Post Finence
Officer §60,20 to cover the salary of Kelley for the period he worked
on the vam {R. 53,108,109),

4, The evidence for the prosecution, not stated above, is
briefly es fcllowss ¥, A, Whitaker testified that the Ford chassis
was brought Yo the rounfhouse on June 34 end work was begun upon
it on Monday, June 6, 1932, On this date, while lLoyd B, Hodges,
the blacksmith, was et woik upon the chassis, sccused arrived &nd
gave Eodges Yorders and directions” (R, 19,20), Holges continued
working on the truck furing the regular work hourg of the day until
June 20, 1932 (R. 20), end performed no official duties except
*two or thres 1ittle o0dd jobse® consuming ebout thirty minutes (R. ZL).
The regular shop hours at this time were from 6:;30 a.,m., %0 3300 pum,
Aocused inspected the wWork on the chassis practically every day,
remaining at the roundhouse ninety~five per cent of the time, with
the exception of one day on which he 4id not sppear at all (R, 29,
25,118), About "three or four days® before Monday, June 20, 1832,
the dates the truck wes moved to Fire Station No, 2, Henry M, Kelley,
the earpenter, began york upon the van, and after its removal went
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every morning to the fire station., For the ten day period .
following June 20th, Kelley performed no services at the round=-
house (R. 21), The official duties of Hodges and Kelley were
entirely in connection with the maintenance of the post railroad
(R. 26,28)., Private Albert Levesqus, Infantry School Detachment,
a painter, on duty at the roundhouse, also worked on this truck
during the month and did not perform his customary duties for
the govermment during this period (R, 22)., "Sometime after the
first of July®™ accused gave witness a check for $5,00 with in-
structions to give it to Levesque and "tell him if anybody asked
him how long he worked on the truck to say only about five days®
(Re 117), -

Loyd B. Hodges, blacksmith, testified that he has been
employed with the railroad at the roundhouse at Fort Benning for
ten years (R. 29), and that his rate of pay is $183,00 per month
(R. 32). During the latter part of Liay, 1932, Mr. Whitaker called
witness and showed him some drawings "on the floor®™ in connection
with a truck Captain CampbelX wished to have built (R, 28). Witness
began work upon the truck on June 4, 1932, and continued until
June 18, 1932 (R. 30), going to Fire Station No. 2 "one time™ after
the truck was removed to that location (R. 32). During this period
he worked "epproximately thirteen" days, and accused never made
any statement to him that he was not to work on this chassis during
regular working hours (R. 31). He "cut the chassis in two and
extonded it out twenty=five inches and welded it back together®
(R. 30)s He also did "cutting and welding, fastening and shaping
the bows, windows and door frames and fenders®, During this period
of thirteen days he did "very litile™ work in connection with his
duties at the roundhouse except that there might have been "a chisel
to dress maybe, which would take five or ten minutes®, and he would
do that (R. 31). Accused visited the roundhousa to inspect this
work "about once a day", usually staying about thirty minutes (R. 30),
and instructed witness "what he wanted done on the truck® (R. 31).
Over this entire period witness did the work described during the
regular working hours and did not on eny occasion work on this

chassis noutside those hours" (R, 30,31).
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Henry M. Kelley, carpenter, testified that during the month
of June, 1932, he was a ear repairer at the roundhouse, Fort
Benning, Georgia, and was paid at a rate of seventy cents per
hour (R. 33). 4Accused spoke to wiitness about helping him out on
the truck "before the chassis was ever delivered to the roundhouse"
(Re 37). Ee began work on the truck on June 17, 1932, while the
chasals was at the roundhouse end continued until "the last day
of June, 1932" (R, 33,34). While the truck was at the roundhouse
and also after it was ramoved to Fire Station No, 2, it was in
the open where anybody could see it (R. 36), Witness performed
this lebor on the truck during the regular working hours and did
none of this work Moutside those hours", Accused insapected the
work "possibly once a day" snd never informed witness that he was
not to work on the truck during regular hours. During the period
in question witness "did all the woodwork®, He "put the floor in
it"* and "put the lattiice on it and the sides and the top". The
lattice was of wood and was "fastened to steel bows". When witness
started work’ the truck did not have a.body on it and there was
*very little wood on it, if any™ (R. 34,35). Witness had "taken
a course in architectural drawing" and advised accused about the
work on the truck and gave him the benefit of his experience (R. 38).

Private 1lst Class Albert Levesque testified that he was on
duty during the month of June, 1932, with the Railroad Transporia-
tion at the roundhouse, Fort Benning, Georgia., On June 20, 1932,
accused directed him to "drive his car to Fire Station No., 2", snd
for the period following that wiiness ™done some painting on his
truck" (Re 40). 4ccused would inspect the work on the truck "around
four o'clock", and sometimes "while Mr, Kelley was working on his
truck®” he inspected the work about moon. Witness worked on the
truck "from the 20th to the 1lO0th, except one day™ when he was on
kitehen police; he "worked in the morning and afternoon™ until
"gbout four o'clock = sometimes four thirty", The work he pere
formed on the truck had nothing to do with his regular duties
(Re 41,42), He hed a conversation with accused at the roundhouse
and "he told me that if anybody asked me how long I worked on that
truck, to tell them three or four days"™. Mr. Whiteker gave witness

=10-



a five dollar check which he had received from accused (R, 4l).
Accused might have stated that the five dollars was "for the
three or four days you worked overtime™ and witness might have
misunderstood him (R. 42).

Colonel J, DeCamp Hall, Quartermaster Corps, Post Quarter-
master at Fort Benning, Georgla, testified that he assumed the
duties of quartermaster on June 18th but reported on June 4, 1932
and 'stopped a few days with Captain Campbell" (R, 70). On
Saturday, June 5, 1932, accused took him e&ll over the post, and
repeated the trip on Monday morning (R. 72). They visited the
roundhouse but he does not remember seeing the wvan, On June 20th
he made his rounds alone and "first saw the van at Fire Station
No. 2" (Re 73). Witness stated that unless he actually saw the
work being carried on, he would not know what was being done be-
cause there was no "routine channel by which you might have
known what work was being carried on so that this construction
work might have come to your attention® (R, 74). On July 7, 1932,
he called accused to his office and told him that he "was ordered
to investigate the building of his van", and accused "replied that
he had anticipated my investigation, as he had already heard that
I had been at the fire station®, Accused then "exhibited™ a
number of paid bills and assured witness that "no Govermment
material had been used in the van, and that the van had been con-
structed by him, with the exception of scame welding to the bows
and door frames that bhe had done at the roundhouse, and that
several men had assisted him with advice, and that the men at the
fire station had worked during their idle time* (R. 66). The
accused was very much upset over the affair and talked *quite
freely, and his conversation was very clear®., Witness understood
he said what he thought to be the truth (R. 71). Witness then
stated to accused, "Captein, would you mind giving me a written
statement as to what you have told me", and in the course of
twenty or thirty minutes he returned and handed witness the lestter
(Ex, 3) (R. 66)., What he stated in his written statement was
"about the same as he told it *** verbally"™ (R. 71). A4fter re-
ceiving the letter on July 7th, he continued his investigation
(R, 67) and did not find the circumstances exactly as set forth

w]]e
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in the letter, He was at first deceived by his letter (R. 69),

5. The evidence for the defense is substantially as follows:
The accused was sworn as & witness in his own behalf and teatified
that he is & naturalized American citizen of British parentage, -
He attended the firast officers' training camp at Fort Sheridan,
Illinois, and was sent to France in September, 1917, jJoining the
First Division as & first lieutenant of Infantry and remaining with
it until he was wounded at Soissons, He commanded Company A of
General Pershing's Composite Regiment, and led the allied paradea
in Paris, London and Washington. He was later commissioned in the
Regular Army and returned to Germany with the 15th-Infantry., Sub-
sequently, he was connected with the Graves Registration SBervice
both in France and Russia, and afterwards attended the French
Quartemaster School, He married a French woman, but after returning
to the United States she was unable to adjust herself to American
people and their modes of living, which resulted in a separation
and her return to France, He gavé her their heme, paid her lawyer's
fee, and made her an allowance of $75,00 a month, but she found that
she could not get a divorce in France so she returned to the
United States, Through her attorneys, she was making demands
whieh he could not meet and threatened to come to Benning and tell
the cormandant that he was not treating her properly. On the
morning of July 7th, just before writing the letter to Colonel
HEall, he had again been informed that counsel for his wife was
demanding immediate payment of sums which he could not meet.
Sometime before this he had been sent a copy of the "Army and Navy
Reglater" showing his name checked in red as one of the 2000
officers to be eliminated under pending legislation, This
ceused him a great deal of grief and he decided to build the van
and go to "Santiago", the home of his sister, In February his
left eye had been badly injured, and on July 5, 1932, while at
his quarters, something in his eye "bursted™ and afterwards he
#couldntt see anything"., He did not heve the eye treated and
tried to "conceal®™ the injury. On the morning of July 7th, he
was "almost frantic® but 4id not want to go on sick report becauss
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he had no hospital record other than being wounded in action.
It was on the afternoon of this day, July 7th, tlat the investi-~
gation of Colonel Hall took place and the letter (Ex. 3) was
prepared and submitted by him (R. 98-105), Colonel Hall called
him into his office and told him he "had been ordered to investi-
gate"™ (R. 105,113} the building of his ven and asked him if he
had "used any government material" and if “any civilian, engineer,
or fireman" had worked upon the van, He exhibited his paid bills
to Colonel Hall and stated that he "had a certain fellow down at
the roundhouse that had helped *** on the carpenter work", and ihat
"several soldiers" had assisted him at the roundhouse and at Fire
Station No. 2 (R. 105). At the request of Colonel Hall, he then
Prepared the written statement (Ex. 3) covering what he had said.
At the time he was in & “confused mental condition™, and "only
_ through the fortitude one gets in battle and intensive disciplinary
training® did he keep on his feet (R, 114). He was not nervous
about what he had done because he "didn't think about it that waym,
Colonel Hallts investigetion did not cause him "any nervousness"
except that he regretted causing him ary trouble (R. 118), and "the
dast thing in the world"™ he ever thought of was deceiving him (R. 1086).
He had no idea that his letter "was going forward® (R, 113) although
he expected ™to hear more of it® (R. 1168), Hin stenographer did
remark that the letter was "disjoined®, but if he had tried to die-
tate another he "would have been in the hospital®™ (R. 113). He be-
lieved Colonel Hall “already kmew the siutation® because he had told
him about the van and showed i1t to him, and he did not intend to
*hide anything from him" (R, 105,108). The Cormandant, Genmeral
King, was Chief of Staff of the First Division, & man he loved
and respected, and he “couldn't lie to him", He was proud of the
van and intended to show it to General Kimg and Colonel Hall when
it was finished (R. 107)., He admitted that he knew both Hodges
and Kelley had worked on the van during regular government houra
and that they both had received their pay for the tim¢ 'm question
from government funds (R. 112-~114), but that he “originally
intended" to pay for this labor (R. 109), and added that & number
of officers had visited the van during the period of constiruction
and several indicated a desire to build one similar to it, and
"they knew I was going to pay for it by my own statement™., He
did not realize that he could not use government labor and reim-
burse the govermment for it (R. 106). When he stated in his letter
to Colonel Hall that "a number of civilian employees did assist
me in their spare time, at no expense to the govermment, mostly

L
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in the giving of advice®, he did not consider the men he "meant
to pay" (R. 112), - He added ®it would be asinine for me to
state that Mr, Hodges had assisted me at no expense to the
government because I knew he had not" (R, 113), When he stated
in the letter, "Mr, Kelley, a civilian carpenter, working at
the roundhouse, did come at my request, on two or three eccasions
to Fire Station No, 2 to advise me in regard to installation of
bunks, ete,", he had Kelley and Hodges confused, and Hodges was
the man that he hed in mind eoming to the fire station (R. 114)
and “"there is no question™ ebout that statement in the letter
being untrue because he "was not thinking about him at that
time” (R. 113), He did give a cheock for five dollars to Mr,
Whitaker with instructions to give it to Levesque and at the
time "told him Just exactly what I told Levesgque; that it was
for the four or five days he worked overtime for me" (R. 115).
Ee paid the Finance Officer for the time Xelley worked, as he
kad *originally intended”, but did not pay for Hodges becauze
Colonel Hall told him not to pay "another sent®, ZXEvery man who
worked on the van was paid; he gave three dollars to the man who
installed the slectric wiring for overtime, and two dollars to
the man who checked up the brakes (R. 109), (It also appears
that he presented a radio to the Fire Department to repay the
zen thers for the services rendered by them (R. 50)).

Mrs, Clare M, Zebrbach, Columbus, Georgia, testified that
on July 7, 1932, she was acoused's stenographer; that she had known
him for adout two and one~half years, and was associated with
him daily., Yor several days prior to July 7th, she had noticed
that he looked like he was worried about something (R. 88). He
performed his usual duties bus had net carried on in a comnneeted
way., She often asked him if there was “something bothering him®
and he replied "No®, but she felt that he was worrying about
womething "he didn't feel free to discuss®™, FWhen he dictated the
letter (Ex. 3), ho soemed™e little bit agitated, a little bit
nervous® and his dictation was not as connecied as it had s2lways
been, §She called his attention to this after she wrote the
letter but he said "it was a1l righ¢®, that Colonel Hall only
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wanted it for his personal use and only requested ™a brief
outline®™, Aiccused made no changes in the letter, it was typed
exactly as dictated, and he said that he did not wish to read
it over and rewrite it (R. 89=90),

Captain Clough F, Gee, Quartermaster Corps, testified that
he has been intimately associated with accused at Fort Benning,
Georgia, for approximately two years, and that his general
character is good., Accused impressed him a&s "being a very
straight-forward, to-the~point kind of officer®, although he
sometimes made up his mind a little readily. For about six
months prior to July 7th accused seemed worried about something
*other than his Jjob"™, but witness did not know what it was, He
would order out transportation even though the limit on drivers
and trucks had been reached, and would make "snappy decisions®
which caused witness to believe that he did not give sufficient
thought and care to details, He was not "the same officer™ he
‘had been (R. 85-86).

Captain Carl H. Jabelonsky, Quartermaster Corps, testified
that he has known accused for about two and on,;&gé@nyears at
Fort Benning, Georgia; has had daily contact/(gx , and his
general character is ™most excellent® (R. 98).

The defense introduced the proceedings of & board of officers
(Ex. C), which met at Fort Bemnning, Georgia, on August 15, 1932,
to inquire as to an injury sustained by accused. The following
is quoted from the findings of the board:

], That Captain Stuart D. Campbell, Q.M.C.,
Fort Benning, Georgia, sustained an injury to his
left eye about 10:30 P.M., February 3, 1932, while
driving an automobile on the Columbus-Fort Benning
Road, within the Military Reservation, and toward
the pOS: of Fort Benning, ieorgia. .

®g, *** that this injury appeared to him to
occur just as he passed another car, which was
traveling toward Columbus, Georgia, and eppeared to
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be caused by a blow from some object which he could
not locate; That he halted his car alongside the
road until the acute pain subsided somewhat, at
which time he noticed a peculiar discharge from the
eye, and then proceeded’to his guarters; that for
several days his eys was inflemed and bloodshot,
causing friends and subordinates to remark on 1%,
but finally cleared up.

*?. That there was a recurrence of this severe
pain and discharge from his sye on or about July 5,
1932, while seated at his desk, and following the
subsidence of the acute pain, Captain Campbell dis=-
covered himself unable to see from the left eye.

"3, That Captain Campbell's left eye was
organically sound and well on January 7, 1932, the
date of his ennual physical examination; that on
August 6, 1932, Captain Campbell's left eye was
blind and that this blindness has continued to the
present time; that at various times subsequent to
January 7, 1932, end prior to August 6, 1932,
Captain Campbellt's left eye was the seat of a re-
current inflammatory process; that this present
blindness of Captain Cawpbell's left eye is due to
a traumatic catearact, with cauplete synechia, the
latter secondary to sn iritis, but which might well
have followed an injury to the eye.

"3, That in the opinion of the Board Captain
Campbell sustained his injury 'IN LINE OF DUTY' and
tNOT THE RESULT OF HIS OWN MISCONDUCT'™.

Ma jor General Frank Parker testified by deposition (Ex. 4A)
that the accused wes a lisutenant, doing ccmpany duty, when hs
tock command of the 18th Infantry in December, 1817, and he has
known him quite well since then. Because of accused's soldierly
eprearance and behavior, he placed him in cormand of a company
early in 1918 and recommended that he be promoted to captaim.
Accused commanded the company to the entire satisfaction of
witness until he was wounded during the second battle of the
Marne in July, 1918, since which time witness has met him only
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on certain social occasions. The following is quoted from
General Parker's deposition:

"During this time, Captain Campbell's character
was that of an upstanding, energetic, efficient and
courageous officer, I know nothing of this officer
except what is worthy of praise., His service during
this time was performed in accord with the high
standards of the First Regular Division, A. E. F.

He was wounded in the battle which was the turning
point of the war. The roll which the First Regular
Division played in that battle, and the roll which
the 18th Infantry played in that division are matters
of history. This asset of service should be Barefully
considered in connection with any liability which
Captain Cempbell®s service has since undergone.”
In a letter to the accused, which is copied into the record (R. 95),
General Parker stated, "I am handing this in or Mondey for your
Croix de Guerre®™, and guoted his recommendation as follows:

"Displayed the highest quality of courage at the
head of his men in the Sector of Villers=Tournelle
from April 24 to June 2, 1918, and in the offensive
south of Soissons, which commenced on July 18, 1918,
He was severely wounded while valiantly heading his
company in attack."

Lieutenant Colonel Charles A. Hunt, Infantry, testified that
he has known accused since about October, 1917, and was accused's
battalion comrmander from Februery to July, 1918, during which period
accused c¢crmanded a company of the 18th Infantry in the front line
in the Toul and Cantigny sectors, The accused participated in the
attack at Soissons and was wounded during the action of the second
day and suffered a second wound while being evacuated, He did rot
return to the regiment until January, 1919, Because of his out-
standing record, he was selected to command the company picked
from the First Brigade for the Pershing Composite Regiment (R. 12-14),
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Witness also testified:

"During all this gservice under me I feel that
I know Captain Campbell very intimately. I knew him
under the stress of battle conditions, the relaxations
of rest periods, end the relaxations of post-armistice.
I found him to be an absolutely honest officer, ab-
solutely reliable, dependable, and & very efficient
company commender., He was one of the highest type of
officers in the Firat Division, and one of those who
made the record of the First Division what it was in
the World War. He was an outstanding officer in that
class, I would be very glad to have Captain Cempbell
serve under me, now or in the future.” (R. 14.) .

Major B. R. Legg, Infantry, testified that he has known accused
for about thirteen years., He knew him very intimately during the
war end he was an officer of the very highest type with the highest
reputation for courage on the battlefield., Witness has kmown
accused during the past year and & half et Fort Benning and his
opinion of him has been "just the same®™, He would especially de-
sire to have dccused serve with him on troop duty (R. 87,88).

The defense offerred in evidence the indorsemsnt of Major
General Campbell King, dated August 23, 1932, forwarding the charges,
which reads in part:

3, While trial is deemed necessary, it is
thouzht that under the circumstances of this case, in
view of Captain Campbell's long and faithful service
and his excellent war record as a galleant officer, he
should not be dismissed from the service, if found
guilty of the offénses charged. Accordingly, it is
recommended that the charges be amended as to the
Article of War under which laid so that conviction
thereof does not entail mandatory dismissal, as is
now the case with the charge laid under the 95th

Article of Ware." (R. 98,97.)
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The defense also introduced the efficiency reports covering
accused's service from November, 1919, to June, 1832, of which
one was superior, eight excellent, and twelve satisfactory (Ex., B).

8. Ve have nol summarized in this review the testimony of
certain witnesses, which is sufficiently covered in the statement
of undisputed facts, parsgraph 3 above, or is otherwise unimportant,
The omitted witnesses are Stephen A. Tyler (R, 37-39), Private
Arthur L, Allen (R. 43-46), Private John O, McArthur (R. 47-50),
Captain Arthur J. Perry, Finance Department (R. 50-54), and B, C.
Markey (R. 54=€0), all for the prosecution, and the stipulation
of Captain E., W, Lewis, Quartermaster Corps, offered by the
defenss {R. 90),

7. The only question of law arising in this case is whether
the misappropriation of the labor of government employees is
made punishable by the 94th Article of War, The pertinent part
of that highly penal statute declares that

"Any person subject to military law *** who
steals, embezzles, knowingly and willfully mis-
appropriates, *** any ordnance, arms, equipments,
sxmunition, c¢lothing, subsistence stores, money or
other property of the United States furnished and
intended for the military service thersof *** ghall,
on convicetion thereof, be punished by fine or im-
prisonment, or by such other punishment as a court-
martial may adjudge, or by any or all of said
penalties,.”

The accused is not charged with the miseppropriation of any property
described in the enumerated list. To say that the general words
"other property" following the specifically named kinds of property
embrace labor would be to depart from a well known rule of statutory
construction. By the rule of construction known as the "ejusdem
generis", where general words follow the enumeration of particular
classes of persons or things, the general words will be conatrued

as applicable only to persons or thirgs of the same general nature
or class as those enumerated., The word "other" following an enum-
eration of particular kinds of property is therefore to be read
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as "other such like™ and to include only others of like kind

or character, Western Dredging and Improvement Co, v. Heldmaier,
111 Fed, 123, This rule has been held especially epplicable

to penal statutes, In the case of United States v, Salen, 235
U.S. 237, on page 249, the court said:

*Such an interpretation would give an exceed-
ingly liberal construction to a statute definirg
a felony. It would ignore the fact that the mean-
ing of words is affected by their context and
violate the settled rule that words which standing
elone might heve & wigde and comprehensive import
will, when joined with those defining specific -
acts, be interpreted in their narrower sense and
understood to refer to things of the same nature
as those described in the associated list, enunm~
eration or class, Cf, Virginia v. Tennessee, 148
U.S. 503,519; United States v, Chase, 135 U,S.
255,258; Neal v, Clark, 95 U.S. 704,708,"

Accordingly,.the Board of Review is of the opinion that misesppro-
priation or misapplication of the services of government employees
is not made punishable by the 94th Article of War,

Though the offenses alleged in Specifications 1 and 2 of
Charge I were improperly laid under the 94th Article of War, the
misappropriation of the services of Hodges and Kelley, both
employees of the govermnment, by having them perform labor on
the private truck or van of the accused during the hours they
wore paid by the govermment to render service for the United
States, is clearly an offense to the prejudice of good order and
military discipline and conduct of a nature to bring discredit upon
the military service in violation of the 96th Article of War,

8, TUnder Charge II, alleging violation of the 95th Article
of War, that is, conduct unbecoming an officer and a gentleman,
there are five specifications alleging false official statements
by accused. The record of trial discloses theat in fact accused
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made but one statement, which statement is false in several
particulars, Under these circumstances, there should have

been but one specification under the charge, which specification
should have set out the substance of accused's statement and
alleged the particulars in which that statement was knowingly
false and made with the intention to deceive, However, as the
sentence of dismissal is mandatory upon oconviction of one
specification properly laid under the 95th Article of War, no
rights of the accused were prejudiced by the unnecessary
multiplication of specifications in this case, The specifica-
tions allege that accused made the false statements in writing
*“with intent to deceive the Commandant, The Infantry School",
The letter containing the false stateaments was addressed to the
Quartermaster, but the evidence shows that it was written
immediately after accused had made & verbal explanation concern-
ing the construction of the wvan to Coleonel Hall, who told
accused that he "™was ordered to investigate the building of his
van", The normal source of such an order to the quartermaster
would be from post headgquarters and the repcrt of investigation
would be submitted there., The natural result of a false report
to Colonel Hall under thess circumstances would be to deceive
the Commandant, who was ths post commander, The accused made no
objection to the form of specification, and the question merits
no further discussion., That the statements made were false as
alleged and calculated to deceive is clear,

9. Acocompanying the record of trial is a recormmendation,
signed by five of the eight members of the couriemartial which
tried the accused, recommending that the sentence of dismissal
ad judged by the court be modified =0 as to permit the acoused to
retire for physical disability. There are also forwarded with
the record recommendations for clemency submitted by General C. P.
Summerall, Retired, Major General Campbell King, Commandant of
the Infantry School, Major General Edward L, King, the reviewing
authority, contained in his action of November 28, 1932, and from
Mr, Stephen J, McTague, a lawyer with offices at 67 Wall Street,
New York City, who served under the accused in France. In
addition, Major General Frank Parker, under whom accused norvod
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during the operations of the First Division, discussed the
matter with the members of the Board of Review and atrongly
urged that accused's execellent war record should be teken

into consideration and that the sentence should be commuted.

The Board of Review does not ordinarily consider recommendations
for clemency unless the record of trial itself requires that
consideration be given to that subject. As the recommendation
for clemency, signed by certain members of the court, is properly
attached to the record of triasl as required by the Manual for
Courts~Martial and as the action of the reviewing authority
itself recommends clemency, it is proper for the Board of Review
1o conasider that matter, In the instant case, accused has been
properly convicted of conduct unbecoming an officer.and a gentle-
mapn. In our opinion, if a mandatory sentence of dismissal

based on conviction is confirmed, it should never be commted.
The standards of the Amy should not be less rigid than those

of the Congress, The Board, therefore, is of opinion that
commutation of the sentence should not be corsidered,

However, the record of trial itself does present a serious
question as to whether or not the sentence should be carried
into execution, When the reviewing authority first acted upon
the record of trial, he spproved the sentence but cormmted it to
a forfeiture of $50 per month for six months, and publighed a
general court-martial order promulgating the proceedings and his
action therecn., The attempt of the reviewing suthority to commute
the sentence was without authority of law and the action of the
reviewing authority and the general court-martial order publishing
such aetion were vacated by the President, who remanded the record
of trial to the reviewing authority for appropriate action upon
the sentence, either epproving or disapproving it. The reviewing
authority, although he had previously attempted to commute the
sentence, did not disapprove it but approved it, and in his action
recommended that the sentence be ecommuted. In view of the fact
that & high officer of the Army by his previous action notified
the accused that the sentence of diamissal would not be carried
into execution, and the accused necessarily reposed confidence in
the validity of that action, it would seem in & sense unjust,
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even though the action of the reviewing authority was a nullity,
for the Govermment now ito execute a sentence more severe than
that first approved by the reviewing authority. In view of

the proceedings in this case, execution of .the sentence will
eppear harsh and unjust and might properly arouse eriticima,
both within and without the Army, which would do infinitely more
harmm than retention of this officer in the service. The Board
believes that serious consideration should be given to the dis-
approval of the sentence, no reason being stated in the action
of the President for such disspproval.

10. The official Army Register indicates that the accused
received & Silver Star Citation. His statement of service
appears as follows: :

*l 1t, Inf. Sec., O.R.C. 15 Aug, 17; accepted
15 Aug. 17; active duty 15 Aug. 17; capt. of Inf,
U.S.A. 26 Mar, 19; accepted 30 Mar, 19; vacated 12
Oct, 20 = Capt, of Inf, 1 July 20; accepted 12 Oct.
m;’trfd. to Q.M.c. 10 Mar, 21."

11, The court was legally constituted, ZExcept as discussed -
above, no errors injuriously affecting the substantial rights of
the accused were committed during the trial. For the reasons
hereinabove indicated, the Board of Review is of opinion thet
the record of trial is legally sufficient to support only so much
of the findings of guilty of Charge I and the two specifications
thereunder as finds the accused guilty of those specifications
in violation of the 96th Article of War, and legally sufficient .
to support the findings of guilty of Charge II and its specifica-
tions, and the sentence.. A sentence of dismissal is mandatory on
conviction of violation of the 95th Article of War and authorized
‘for violation of the 96th Article of War.' For the reasons set
forth in paragraph 9 above, the Board of Review recommsnds that
the sentence be diaapproved. : _ .

. M D
7
o—ua(l, Judge Advocate.

CAIM‘K/« X M%Mge Advocates

. To The Judge Advocate General,
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lst Indn '
War Department, J.A.G.C., FEB 15 133 = To the Secretary of War,

l. Herewith transmitted for the action of the President is
the record of trial in the case of Captain Stuart D. Campbell
(0-7756), Quartermaster Corps, together with the foregoing opinion
of the Board of Review,

2. I concur in the opinion of the Bodrd of Review and, for -
the reasons therein stated, recommend that the sentence not be
commuted,

. 3¢ This case has several most unusual features, It is entirely
clear that the written statement submitted by the accused to Colonel
Hall was not a full and frank statement concerning the government
employess who worked on the construction of his van, However,
Captain Campbell claims that he always intended to pay for the
services of Hodges and Xelley, the two civilians who did most of

the work, and that therefore he did not consider them when he .
dictated the statement which he submitted, He also explains that

he confused these two men and that when he stated that Kelley came

to the firehouse on two or three occasions "to adviae me in regard

to the installation of bunks, etc.", he had Hodges in mind becauss

he well knew that Kelley worked at the firehouse for some days,

The evidence indicates that Ceptain Campbell was in a . condition of
nervous instability at the time he made the statement to Colonel
Hall., He was having marital troubles and that very morning his wife,
through her attorneys, had demanded payments which he could not meet
and threatened to report him to the Commandant, He was fearful of
being eliminated from the service through the then proposed reduction
of coomissioned officers. He was suffering great physical pain on
account of the loss of an eye only two days before. In view of

these circumstances, I em unable to say that his lack of truthfulness
and frankness may not have been due to personal difficulties and
pathological conditions, For this reason, and because of Captain
Campbell's excellent record in combat, the recormendation for
clemency by a majority of the court, and because it would be in a
sense unjust to now carry the sentence of dismissal into effect in
view of the first action of the reviewing authority in publishing

in orders his vain attempt to commute the sentence to forfeiture of
pay, I concur in the recommendation of the Board of Review that the
sentence be disapproved,
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4, Inclosed herewith is a draft of a letter for your
signature transmitting the record to the President for his action,
together with a form of executive action designed to carry into
effect the recommendation hereinabove made should it meet with
approval, . .

Blanton Winship,

Major General,

The Judge Advocate

4 Incls, .

Incl, l=Record of trial,

Inecl, 2«0Opin. Bd. of Rev,

Incl, 3-Draft of let, for .

sig. Secy. of War.

Incl, 4=Form of executive action.
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WAR DEPARTMENT
In the office of The Judge Advocate General
Washington, D.C.

0CT 2 51932
CM 199463

UNITED STATES FIRST DIVISION

Ve Trial by G.C.M., convened at
Madison Barracks, New York,
October 3, 1932, Dishonorable
discharge and confinement for
six (6) months., Disciplinary
Barracks,

Private ESTLE A, BURRIS
(6800832), Headquarters,
Headquarters Battery and
Combat Train, 24 Battalion,
7th Field Artillery.

Tt Wttt Cet? Ve Nt S Nl o S

HOLDING by the BOARD OF REVIEW
McNEIL, BRENNAN and GUERIN, Judge Advocates,

l, The record of trial in the case of the soldier nsmed above
has been examined by the Board of Review, .

2. The accused was tried upon the following Charge and Speci-
fication:

CHARGE: Violation of the 94th Article of War,

Specification: In that Private Estle A, Burris,
Beadquarters, Headquarters Battery and Combat
Train, 24 Batialion, 7th Field Artillery, did,
at Pine Camp, New York, on or about dugust 10,
1932, feloniously take, steal, and carry away
one blanket, woolen 0.D., value about Two
Dollars and Fifty Cents ($2.50), the property
of the United States, furnished and intended
for the military service thereof,

He pleadsd not guilty to, and was found guilty of, the Charge and
Specification. No evidence of previous convictions was introduced.
He was sentenced to dishonorable discharge, forfeiture of all pay
and allowances due or to become due, and confinement at hard labor
for six months., The reviewing authority approved the sentence,
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designated the Atlantic Branch, United States Disciplinary
Barracks, Fort Jay, New York, as the place of confinement and
forvarded the record for action under Article of War 503.

3. The evidence shows that on the date alleged in the
specification, Firast Sergeant William Casey, Battery D, 7th Field
Artillery, saw accused walking along a line of automobiles parked
- in the rear of the battery stables at Pine Camp, New York, with
sontething under his arm, His actions aroused Sergeant Casey's
suspicions so he followed accused to a truck parked in or near the
line of automobiles, and asked him what he had, Thereupon accused
produced a blanket which he stated, in reply to questions, that he
had obtained from “a maroon-colored car®, Accused and Sergeant
Casay walked along the line of automobiles and accused pointed out
the maroon-colored car from which he said he had taken the blanket
(R. 4,5), Sergeant Casey did not see accused take the blanket from
the car nor ecould he identify the blanket, and he could only describe
it as an olive drab blanket {R. 10). Sergeant Casey took it to
Battalion Headquarters and turned it over to a clerk, directing him
- to report the matter to the Sergeant Major. Sergeant Casey did not
believe there was an officer present in headquarters when he de-~
livered the blanket to the clerk (R. 5). There is in the record no
further testimony shown t0 apply to this blanket found in accused's
possession and which he admitted taking from a car which was one of
many in a line of automobiles parked in the rear of the bvattery
stables,

Captain Marion L., Young, 7th Field Artillery, a witness for
the prosecution, testified that on the date stated in the specification,
Sergeant Casey gave him a blanket. This blanket was identified by
the witness and introduced in evidence. It had on it the battery
number of Private lst Class Emory W. Fedora, Battery F, 7th Field
Artillery (R. 7,8). Private Fedora identified the blanket produced
by Captain Young es one that had been duly issued to him for use in
the military service (R, 8,8)., The blanket introduced in evidence
and identified by Captain Young and Private Fedora had been left by
the latter in his automobile on the morning of August 10, 1932, and
was missing from the automobile at 11 o'clock that morning when Private
Fedora returned from the target range. Accused saw the blanket that
same morning in Captein Young's possession (R. 8). Private Fedora's
automobile was a Ford roadster, brown and white in color (R. 8).
Sergeant Casey descrided.the color “maroon® as being “a kind of
brownish color®, and, upon being asked whether it was not red, said



"Well, a sort of brownish red™., The car pointed out to him by
accused as the one from which accused had taken the blanket was
described by Sergeant Casey as being either a Ford or Chsvrolet
roadster (R. 10).

4, The evidence briefly summarized above indicates that two
different blankets were in the possession of Sergeant Casey on the
morning of August 10th, One of these blankets, obtained from the
accused and which accused admitted having taken from an automobile,
was turned over by Sergeant Casey to a clerk in Battalion Head-
quarters, with instructions that the matter be reported to the
Sergeant Major. The other blanket, the source of which is not dis--
closed, was delivered by Sergeant Casey to Captain Young and this
blanket was proved to have been a blanket belonging to the United
States, furnished and intended for the military service thereof,
which disappeared from Private Fedorats automobile, as above stated.
There is no competent svidence to establish that this blanket was
ever in the possession of the accused. There is no evidence of
any kind to establish that the blanket taken from accused was the
property of the United States. The evidence therefore fails to
establish the allegation that accused atole a blenket, the property
of the United States, furnished and intended for the military
service thereof,

5. For the reasons hereinabove Qtated, the Board of Review
holds the record not legally sufficient to support the findings

and sentence.
Z/[%/%/ '% Judge Advocate,.

1(—2277ltcbccltlos.. Judge Advocate,
2Lt o AL tacvs eop Tudge Advocate,
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WAR DEPARTMENT
In the Office of The Judge Advocate General
Washington, D.C.

CM 199465 _ JAN 21 1933

UNITED STATES EIGHTH CORPS ARFA

)
)
Ve ) Trial by G.C.M., convened at
) Fort Sam Houston, Texas, August
; 1520, 1932, Dismissal and.
)

confinement for ten (10) years,

Second Lisutenant HERBERT
C. LICHTENBERGER (0-16677),
Air Corps,

OPINION of the BOARD OF REVIEW
McNEIL, McDONALD and BREMNNAN, Judge Advocates.

l. The Board of Review has examined the record of trial in
the case of the officer named above and submits this, its opinion,
%o The Judge Advocate General.

2., The accused was tried upon the following Charge and speci-
fications: |

CHARGE: Violation of the 93d Article of War.

Specification 1: In that Second Lisutenant Herbert C.
Lichtenberger, Air Corps, United States Army,
did, at Schertz, Texas, on or sabout February 15,
1932, by force and violence, with a pistol and
by putting them in fear, feloniously, unlawfully
end willfully take, steal and carry eway from the
presence and custody of Herbert P, Thulemeyer and
Clarabelle Thulemeyer the sum of about Six Hundred
and Forty-eight Dollars and fifty cents ($648.50),
in United States Currency, the property of the
Schertz State Bank, of the value of about Six Hun~
dred and Forty-eight Dollars and fifty cents
(3648.50), with intent to deprive the said Schertz
State Bank of the same.

Specification 2: In that Second Lisutenant Herbert
C. Lichtenberger, Air Corps, United States Armmy,
did, at Schertz, Texas, on or about February 15,
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1932, with intent to do him bodily harm, commit
en assault on one W, W. Lehr, by shooting at him,
the said W. W, Lehr, with a dangerous weapon, to-
wit, a pistol,

He pleaded not guilty to, end was found guilty of, the Charge and
both specifications. No evidence of previous convictions was intro-
duced. Prior to proceeding to findings on the Charge and specifi~-
cations, the court made findings (R. 901) that the accused was in
proper mental condition at that time to undergo trial and was at
the time of the cormission of the alleged offenses so far free from
mental defect, mental diseesse or mental derangement es to be able,
concerning the particular acts charged, both to distinguish right
from wrong and to adhere to the right, He was sentenced to be dis-
missed the gervice and to be confined at hard labor for a period of
ten years., The reviewing suthority spproved the sentence and for-
warded the record of trial for action under the 48th Article of War,

3. The accused, before plesding to the genersl issue, entered
a special plea to the jurisdiction of the court on the ground that
the convening authority was the real accuser in the case (R, 12,13),
Four witnesses were examined on the question raised by the special
plea and then the accused made & motion for a continuance until
Ma jor General Edwin B, Winans, Brigadier General Charles H. Danforth,
and Major Thomas J. Hanley, Jjr., could be subpoensed as witnesses
(R. 72,73). The motion for & continuance was denied and the special
plea to the jurisdiction overruled,

The accused then made a motion for a continuance on the ground
(1) that he was under indictment in the 25th Judicial Distriet Court
of the State of Texas for the seme offense and that said court had
not relinquished jurisdiction which had attached before the militery
assumed jurisdiction of the case, eand (2) that the wife of the ac-
cused, who was a material witness in the case, was absent and her
testimony could not be procured and presented to the court unless e
eontinuance should be granted (R. 93,108), This motion was denied,

4, In reference to the plea to the Jurisdiction end the
motion for a continuasnce in eonnection therewith, it is unnecessary
to state the testimony given by the officers called by the defense
to substantiate its c¢laim that the Corps Area Commander is the
accuser, The principal witness on this matter was Colonel George
P. Tyner, General Staff Corps, Chief of Staff of the Eighth Corps
Area, His testimony disclosed that immediately after the date

-2



(83)

of the offense charged, accused was apprehended and turned over

to the civil authorities, this latter action, of course, being in
compliance with the provisions of Article of War 74; that in May,
1932, it came to the attention of the witness that the State court
had continued the trial of accused for six months and released
accused on bail;y and that he brought this matter to the attention
of the Corps Area Commander, who directed him, in effect, to have
the matter looked into and any necessary action taken, This action
of the Corps Area Commander was in accord with his duty and does
not render him an accuser in this case, "Action by a commander
which is merely official and in the strict line of his duty cen

not be regarded as sufficient to disqualify him, Thus a division
comrander may, without becoming the accuser or prosecutor in the
case, direct a subordinate to investigate an alleged offense with

a view to formulating =nd preferring such charges as the facts may
warrant, and may refer such charges for trial as in other cases."
Par, 5, MeCoM., 1928, Conceding in its entirety the claim of the
defense that the Corps Area Commander directed that the alleged
offense of accused be investigated and, if the facts warranted such
action, that eppropriate charges be preferred, it is clear that such
action on the part of the Corps Area Commander was & proper exercise
of his duty “in the premises and that, unless he were animated by
personal bias or hostility, his action failed to make him an ac-
cuser, The defense expressly stated that it did not believe nor
charge that the Corps Area Cormander had any personal asnimus in

the matter (R. 76,81), Under the circumstances, and as already
stated, the refusal of the court to grant a continuance in connecw
tion with the plea to the jurisdiction was a proper exercise of its
discretion. -and its action on the plea was correct,

The second motion for a continusnce was also properly denied
for the following reasons: The exercise of jurisdiction by courts
of the State of Texas did not prevent the military courts from taking
Jurisdiction of an offense growing out of the same acts or cmissions
when such acts or omissions constitute an offense against the military
- law (M.C.M., Do 53); the accused had been released on bond by the
civil authorities and his case had been continued until the November
term of court; the District Attorney for the Distriet wherein the
case against the accused was pending had no objection to the trial
by court-martial (R. 85); and the trial Judge advocate offered in
open court to stipulats that the wife of the accused if present in
court would testify as stated in the motion for continusnce (R. 127).

5. The evidence introduced by both the prosecution and the
defense, summarized as briefly as possible for the purpose of this
opinion, is substantially as follows:
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Mr. Herbert P, Thulemeyer, Schertz, Texas, a witness for the
prosecution, testified that he is the cashier of the Schertz State
Bank, and that at about 1:45 o'clock on the afternoon of February
15, 1932, while he was in the bank, his wife called his attention
to a new Pontiac automobile that had backed up on the west gide
of the bank in front of a window of the bank, in a narrow side
street (R, 181,182), At about that time a man (later identified
as accused) with a revolver in his hand, an asutomatic pistol
sticking in his belt in front, and a scarf or handkerchief hang-
ing on his face from his nose down, stepped into the door and saigd,
*This is a stick-up. Throw up your hands" (R. 182), He then com-
pelled witness to admit him to the space, within the "fixtures",
occupied by the witness and his assistant and containing the vault,
cashier's counter, and similar banking equipment. (This space, as
is usual in banks, is separate from the space used by customers
in their ordinary transactions end is entered by means of a door
leading from the customers' room (R. 181-183; Pros. Zx. lo, 1)),
After entering the cashier's space, the masked man (accused), using
the revolver to enforce his commands, directed witness and his
asgistant, who is also his wife, to enter the vault, the door of
which was open (R. 184,191,192,206,214,217). Accused followed
witness and his wife into the vault, standing about two feet inside
the door (R. 183,217), end asked "where is the money", to which
witness replied, "There is some on the floor, some on the shelves
and some in the safe"™ (R. 183)., At this time accused was facing
witness (R. 183) and witness was further back in the vault facing
in such way as to be able to sée out into the lobby (R. 192,217).
Accused then said to witness, "Go out there and wait on that
customer®*, but witness could ses that there was no one in the bank
and so told accused (R. 183,192), who thereupon backed out of the
vault, still holding his revolver close to witness, and went to
the cash drawer at the cashier's window, followed by witness and
his wife (R. 184). Accused compelled the witness' wife to open
the cash drawer and then, remarking "I hate to do this but I need
the money", reached into the drawer with his left hand and re-
moved cash in the amount of $648,50, which belonged to the Schertz
State Bank (R. 188), the amount being made up of three £50 bills,

a number of $20 and $10 bills and some fifty-cent pieces. Among
the $10 bills was "one old size ten", that ig, one of the type

in use in this country up to the year 1928 or 1929 (R. 185,190,191).
sccused remarked he did not want the nickels and quarters, and he
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overlooked the £5 and $1 bills which were in the cash drawer

but concealed by the sliding change tray (R. 184,185), During
these proceedings the mask slipped down from accused's face,
hanging around his neck, and witness had a "good look" at ac-
cused (R. 186), When the mask fell off his face, accused asked
witness if he knew him and, when witness replied "™no", accused
stated he was "Pretty Boy" (a man of this nickname has recently
recelived newspaper publicity as & participant in a serious crime
in Oklahoma), and asked witness why there was not more money on
hand, witness replying that he came at the wrong time, that there
was more money around the first of the month (R. 187). Accused
replaced the mask after it dropped from his face (R. 199). 4c-
cused then asked witness how long it would take him to get out

of the vault and upon being told it would take about an hour,

said that he did not want to cause witness to suffocate or to
kill him, if witness would get down on the floor and stay there
until accused got out of the building (R. 186,195). Witness and
his wife lay down oa the floor under the counter and accused
backed off until he reached the door leading out to the customers®
room, where he tock his mask off and stepped through the door

(R. 186). While witness was still on the floor and as accused
went through the door to the customsrs' room, witness heard the
front sereen door of the bank slem and heard a shot fired. He
heard accused say something to *"the man that came ia™ but did not
hear what was said, and then heard the door slam again and "knew"
that accused had gone (R. 188), Throughout the robbery witness
and his wife, under threat of the revolver, held their hande up in
the air (R, 183,184,214), Witness would not have permitted accused
to take the money if it had not been for the feet that accused was
amed (R. 215)., After accused departed, witness arose frou the
floor and went out into the customers®' room, finding therse a Mr,
W. W. Lehr. He also found that there was a hole in a "sign®™ (un-
described but introduced in evidence as Proa, ®x, No. 3) and that
"back of the hole™ he found a bullet lying on the floor. The sign
was hanging on the wall about five feet ten inches above the floor,
and had no hole in it immediately preceding the robbery (R. 188,
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Much of the witness' testimony identifying accused as the

man who robbed the bank was elicited on eross-exsmination by

the defenss and the statements bearing on identity are scattered
throughout the testimony. The witness testified that his business
requires close examination and memory of faces and that there is
no question in his mind that the accused is the man that faced
him in the bank; that he had good opportunity to observe the face
and oclothing of the robber and that he will never forget the face;
that accused 19 the man who robbed the bank, and that he had
learned that accused is Second Lisutenant Herbert C. Lichtenberger
then in court (R. 215,216,205,197,188), The robber wore a light
slouch hat, a bluish=grey overcoat, and a light suit. An overcoat
shown to the witness in court 1s the same overcoat worn by the
.robber, having one button missing, Witnesa noted at the time of
the robbery a button missing from the overcoat worn by the robbder,
and the overcoat shown in court does not merely look like the same
overcoat but is the same overcoat (R. 207,200,210}, A 38 caliber
firearmm (not otherwise described in the record) shown to witness
by the trial judge advocate appeared to witness to be the "same
gun® that the robber used during the robbery, that gun also being
of 38 caliber (R. 208,209). A pair of trousers shown to witness
by the trial judge advocate was identified positively as the same
trousers worn by the robber (R. 208,210), This clothing was all
shown to witness two days after the robbery, at which time he was
told that they had been taken from Lieutenant Lichtenberger, but
his identification of them is from his memory because he knew the
elothes, and not from what anyone else had told him (R, 211),
Witness denied that he had stated on the night of accused's appre-
hension that he could not identify accused, explaining that what he
had said in a conversation with some friends was that he "had not
identified him", and that his wife had made a similar statement at
that time (R, 198)., On the day of the robbery witness described
the robber ito Captain James A, Mollison, Air Corps, as being a amall
msn about five feet eight inches in height, wearing a blue=grey
overcoat and slouch hat, and a light suit of clothes, and driving
a new Pontiao sedan; he did not tell Captain Mollison that the
_robber was a ®"dark complected™ man (R. 203,204).
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The examination of the witness by defense counsel had two
main objects in view, one to weaken witness' identification of
accused as the man who committed the robbery, and the other to
bring forth facts and opinions tending to establish that at the
time of the robbery accused was not mentally responsible for his
actions., That part of the testimony relative to identification
is disposed of in the preceding paragraph. With respect to the
mental responsibility of the accused, the witness testified that
at the time of the robbery he was close emough to the robber to
smell liquor had there been any on the robber's breath, that he
did not smell any liquor, that the robber did not act at any
time like an intoxicated man, and that in the opinion of the
witness he had full possession of his faculties (R, 187,198),
Witness does not belisve it possible for a man to have been drink-
ing whisky and to be within a few feet of him without his noticing
the fact (R. 217). Witness did not mske any particular effort to
ascertain whether or not the robber had been drinking (R. 198,199).
During the robhbery the robber (accused) talked constantly but not
in a "rattle brain style"™ (R. 193). Defense asked questions based
upon the theory that accused deliberately removed the mask from
his face during the robbery, giving witness an opportunity to study
his features and be able to identify him later, thus seeking to lay
& foundation for the main defense in the case, namely, that accused
was not mentally responsible for his actions, In response to
these questions, witness testified that accused did not remove the
mask from his face during the robbery but that the mask fell from
accused's face by accident and that he inmediately replaced 1t;
that he did nct voluntarily remove the mask until he stepped out
of the cashier's room into the customers' room (R. 192,193,199).
Questioned as 10 whether witness thought accused's actions, conduct
and demeanor were unusual and whether he 4id not think it unusual
and peculiar that a man would stare him in the face and ask him if
he had ever seen him before, give him the name "Pretty Boy", and
thus give witness "that means of identification there for sbout a
minute", witness stated that he believed that if he hed recognized
accused he would have been killed (R. 199,200,203), Asked a direct
question by defense as to whether, in view of the robber's conduct,
actions and demeanor, witness thought he was sane or insane, the
witness replied, "He was sane™ (R. 204). Defense questioned witness
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as to whether or not he had told one of defense counsel that he
believed the robber was insane because he removed his mask and
because of his conversation and actions. To this witness reflied
he had not made that statement but that when he found out that
the robber was a United States Army officer he sald that he must
be insane (R. 204),

Mrs., H. P. (Clarabelle) Thulemeyer, Schertz, Texas, wife of
the witness whose testimony is summarized above, identified the
accused as Lieutenant Lichtenberger and testified that on February
15, 19832, she was at work in the Schertz State Bank and, happening
to glance ocut of the window, noticed a car backing up on the side-
walk. She thought this unusuel, so continued to look at the car
end then noticed a person in the car tske off his hat and tie a
white rag or a white handkerchief around his head (R. 219-221).
She said to her husband, "It looks like we are going to have a
hold-~up", whereupon he stepped to the window and looked outside;
about this time a man stepped through the door, pulled a white
rag over his face and announced, “This is & stick~up, throw up
your hands® (R. 221)., The balance of witness' testimony is sub-
stantially the same &s the testimony given by her husband and sum=-
marized in the preceding paragraphs, Repetition thereof would be
useless. The witness was positive in her identification of the
accused as the robber (R. 227), and stated that the reason she did
not identify him the day of his apprehension was that she wanted
to make sure of her identification before meking such & serious
charge (R. 236,255,260,265), Witness believed that at the time of
the robbery accused was not drunk and was a perfectly normal man,
making this statement in response to & question by the defense
(R, 256). Explaining a remark made by her to the effect that
being an Army officer accused ™must be erazy to do such a thing",
witness testified that she did not make that remark because of his
actions during the robbery but because of the mere fact that he
was an officer of the United States Army engaged in such a crime,
and stated that she would never think an Armmy officer would rob
a bank (R. 257,272).

Mr. Werner V. Lehr, Honolulu, Territory of Hawaii, testified
by deposition in substance as follows: That about 1:45 o'clock
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on the afternoon of February 15, 1932, he entered the State Bank
at Schertz, Texas, for the purpose of cashing a check; that on
entering the bank he particularly noticed a new~looking blue
colored sedan with motor running backed into the alleyway on the
west side of the bank, his particular attention being called to
the car because it resembled the car of a friend for whom he .

was looking; that as he opened the screen door of the bank, he
noticed no one in the bank but upon taking a step or two heard

a report or crash followed by the noise of glass falling from &
framed sign hanging on the wall on his left; that he turned to his
right, from which direction he thought the shot was fired, and
saw, standing about three feet away, a man with a large blue-~stesl
revolver lying in the palms. of his hends, Witness tock a step
toward this man, who was looking straight at him, placed his left
hand on the man's shoulder and said, "You demn fool, what do you
mean?" Witness and the man both turned and looked at the broken
glass sign and, after a moment of silence, the man replied, "My God!}
I could have shot you", and inmediately turned and left the bank.
Up until that time witness had had no idea of what had taken place
in the bank, but seeing no one in the bank called "hello" several
times and, receiving no reply, walked to the door leading into the
cashier's room, A8 he approached the door looking through the
scroll work of the counter screen, witness saw Mr, and Mrs,
Thulemeyer crouched under the bank counter, Mrs, Thulemeyer
recognized witness and said to him, "Mr. Lehr, we have Jjust been
robbed®", Witness immediately recognized the situation, asked for a
gun and upon being told there was mone, ran out of the bank and
saw a blue sedan racing west about five hundred feet distant, this
being the same car he had seen parked in the alleyway when he enter-
ed the bank, After an unsuccessful effort to get a gun, witness
pursued the fleeing car in his own car. By the time witness had
reached the main highway, he had lost sight of the flesing car,
but continued on the highway to Converse without seeing the car.

Testifying more in detail as to what occurred in the bank,
witness stated that the individual in the bank, who had the revolver
end who fired the shot, was of blond complexion about five feet
nine inches in height, weighing about 150 pounds and apparently
from 34 to 36 years of age, was neatly dressed in & light colored
suit and wearing a light soft felt hat, and was not wearing a
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mask; that the shot was fired toward witness, the bullet passing
in line with witness' face about six inches therefrom and
striking the wall about' three feet to his left, The man who

had the revolver was calm, did not stagger, and was clear and
distinet in his speech, After the shot had been fired, witness*
first lmpression was that the man was drunk, but he later con=
c¢luded that he appeared to be under the influence of "dope"
rather than liquor, The man did not appear to be perfectly normal
but witness could not state whether he was sane or insane,

Mr. Cornelius Walker, Schertz, Texas, a witness for the
prosecution, testified that he is a laborer living at Schertz,
Texas, and knows the accused, "Mr, Lichtenberger%; that about
1:30 o'elock on the afternoon of February 15, 1932, he was at
home and that about fifteen minutes to two o'clock of the same
afternoon he was passing the Schertz State Bank (R, 277,200,29l1),
Just before reaching the bank, he saw a new Pontiac sedan with
1931 license plates and with motor rumning parked in the alley
- alongside the bank, the front of the ecar being toward the south,

that is, toward the street which passes east and west in front of
the bank, His attention was drawn to the car because it had 1931
license plates. The left side door of the ecar, that is, the door
next to the steering wheel, was open (R. 276-281,291,292,208,301),
As witness waa about to pass the bank door, a Ford coupe was
driven up in front of the bank, There were itwo men in the car,
one of whom alighted and entered the bank, Witness decreased his
pace to allow the man to enter, and then as witness passed the
plate glass window of the bank he noticed accused coming out of
the cashier's cage with a blue-steel revolver in his hand (R. 280,
281,284)., Accused was not masked buit had a white handkerchief
>r cloth around his neck, He was wearing a “dark grey" overcoat.
Witness had "a good look" at the face of the man who came out of
the cashier's ocage, and is sure accused is the man, He looked at
him c¢losely that day and again at Seguin, and observed him during
the present trial (R. 282,283)., Accused fired e shot toward the
man who had Just entered the bank and then came out of the bank
"not running but walking *** his hands in his overcoat pocket"
and with a pistol in his hard (witness demonstrated physically to
the court the manner in which accused carried the pistol so that
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it could be seen even though accused's hands were in his pockets
but the record does not disclose the exact picture given by the
witness)s He got into the Pontiac and drove away with the door
of the car open, going west along the road leading away from
Schertz (R. 281,289,296),

On cross—-examination witness described the overcoat.worn by
accused as dark blue and again referred to it as dark grey, also
stating it to be blue with a grey stripe (R. 288,294). Upon re-
direct exam*nation the prosecution exhibited aun overcoat to witness,
after witnesy stated that he would recognize the overcoat worn by
accused, whereupon witness stated that the overcoat shown to him
in the court room was the overcoat worn by accused and that he
would call it a dark blue overcoat (R. 304,305}. It appears from
the cross-ezamination that the overcoat shown witness had a button
missing, but it is not otherwise identified as the overcoat identi~-
fied by the first witness, Mr. Thulemeyer (R. 305).

Mr. Tugene Kneupper, Selma, Texas, a witness for the prosecu=
tion, testified that he resides in Selma, Texas, and knows the
accused, Lieutenant Lichtenberger; that at about 2:00 otclock on
the afternoon of February 15, 1932, witness was driving a truck for
James /., Francis, and was on the road that leads into the east gate
of Randolph Field, While witness was about twenty or thirty feet
from the gate, a blue Pontiac sedan, "one of the new 8's" bearing
a 1931 license plate, passed witness at the rate of about fifty or .
sixty miles an hour, the witness then driving at about thirty miles
an hour. The driver of the Pontiac, who could not be identified by
witness, turned into the Field at a rate of about thirty-five or
forty miles an hour, the car skidding on all four wheels when it
turned to enter the gate (R. 310-314,318,319).

Prior to the introduction of Mr. Kneupper as a witness, prosecu-
tion and defense agreed that a sketch on & blackboard in the court
room represented certain roads in the vicinity of Randolph Field
(R. 309). The testimony of Mr. Xneupper summarized above was accom~
panied by certain physical references to the chart on the blackboard,
These references are not understandable from the record but the Board
_of Review, under the circumstances, may teke judicial notide of the
situation of Randolph Field and of highways and towns in the vicinity
thereof. A main highway leading from San Antonio toward the northeast
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passes through the town of Converse, and then along the north
boundary of Randolph Field through the town of Schertz, which is
epproximately two miles northeast of the Field. Just west of the
town of Schertz is a stream, which the road crosses, and just to
the west of this stream there i1s a gravel road extending generally
toward the southeast and passing the former east gate of Randolph
Field, which gate, according to the record, has been ¢losed since
the events involved in this case,

First Lieutenant Carl J. Crane, Air Corps, a witness for the
prosecution, testified that on February 15, 1932, he was an in-
structor in the Academic Department, Randolph Field, and accused
was his assistant; that at 2:20 o'clock on the afternoon of that
date accused was scheduled to conduct a class at the school but
that he did not appear for duty until 2:22 o'clock, at which time
he appeared in uniform dbut still adjusting his uniform and eapparent=
ly intoxicated, witness reaching the conclusion that accused was
intoxicated from his manner of speech and from the "happy, elated
expression on his face" and the fact that he was slightly unsteady
on his feet. Accused's hair was more or less disheveled, giving
him the appearance of an intoxicated man, end his deportment, the
condition of his uniform and the expression on his face were differw
ent from what witness had customarily noted in those respescts.
Witness' best memory was that accused was Jjust completing putting
on and adjusting his Sem Browne belt as he reported to take his
class, and from the entire attitude, appearance and conduct of
accused, witness formed the opinion that he was intoxicated, al-
though he was close enough to have smelled liquor on accused's
breath but did not smell any. Witness decided that accused was not
in condition to take the class and ordered him to go to his quarters,
witness himself conducting the class in plaee of accused (R. 322-328),

‘Mr. S: R. Bridgewater, San Antonio, Texas, a witness for the
prosecution, testified that he is a saleaman for the Goad Motor
Company of San Antonio, Texas, which company is the distributor for
Pontiac autamobiles in forty-seven counties, comprising the San
Antonio territory; that he had sold to ascused a 1932 model Pontiae
four=door sedan, which car was delivered to accused February 9, 1932,
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and that only one other car of this type had been sold in the
forty-seven counties included in the territory, the other car
having been sold to a Mr. Patty, who was an inmate of the tubercu~
lar hospital at Kerrville, Texas; that between 2:00 and 3:00
o'clock on the afternoon of February 15, 1932, witness, accompanied
by & Mr, Bender, sales manager of the Goad Motor Company, called

et accused's quarters in accordance with an engagement made early
that morning for the purpose of settling the matter of payment for
the Pontiac car (R. 330-332,365); that witness and Mr. Bender drove
to accused's quarters in & 1932 model Pontiac sedan, which was green
in color, that of the accused being blue (R, 334,347); that accused,
dressed in uniform, came out and sat in the car with witness and
Mr. Bender and they discussed, among other things, payments due from
accused; that accused told witness that he had talked with the
cashier of the South San Antonio Bank and found that the check he
had given witness in the amount of $438 was not good and remarked

to witness, "I believe I will just pay you in cash"; that as a re-
sult of the conversation accused gave witness a check for §538 and
another for $100, neither of which was honored at the bank, and as

a result witness went to Randolph Field on the following day,

" February 16th, and repossessed the car because of accused's failure
to make satisfactory payments (R. 332-335,338,340,341,345). During
the course of the conversaticn, accused remarked to witness in
effect that he had better be careful about driving around in a
green Pontiac because the bank at Schertz had been robbed by some-
body who was driving a 1932 model green Pontiac sedan; that this
was the firat news witness had of the robbery (R. 334,347,348),
During the conversation, which terminated before 3:00 o'eclock
(R. 332), witness noticed the =mmell of whisky on accused's breath
and he appeared to be excited and a little embarrassed because of
having given & bad check, but gave no indications of being drunk or
insane (R. 333,337,343,345). On February 9, 1932, when the Pontiac
sedan was delivered to accused, it carried the dealer's license
plates but the next day witness obtained individual 1832 license
‘vlates for accused and delivered them to him, taking back the
dealer's plates. These 1932 license plates obtained for and de-
livered to accused on February 10th, were on the cdr, fastenmed with
one bolt each, when the car was repossessed by witness on February
16th (BR. 383-3685), When witness, on February 16th, took back the
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Pontiac which had been sold to the accused, accused took out of

the car & set of 1931 license plates, & revolver and a piece of
clothing which witness did not see (R« 335). Witness had seen

the same revolver five or six days before when he found it in a
Ford car which accused had turned in as part payment for the
Pontias and which witness a day later returned to accused, The
revolver had notches cut in the handle, seven in number according
to the witness' recollection, and & revolver shown to him in eourt
by the prosecution also had seven notches cut in the handle (R. 345,
346,347). .

Mr. C. J. Bender, San Antonio, Texas, & witness for the prose-
cution, testified that he is sales manager of the Goad Motor
Company and knows the accused, and that on the afternoon of Monday,
February 15, 1932, he accompanied Mr. Bridgewater to Randolph Field
to interview accused with reference to closing the deal on the new
blue Pontiac V=8, which had been sold to accused (R. 350), The
testimony of Mr. Dender was substantially the same as the testimony
of Mr. Bridgewater and a statement of most of it would be a need-
less repetition, Mr. Bender testified that at the time the car was
sold to accused the territory in which the Goad Motor Company was
distributor covered thirty-five counties (R. 350). This statement
of the distribution area is inconsiatent with that of Mr, Bridgewater,
who testified generally that the distribution territory comprised
forty-seven counties, During the discussion with accused, which is
related above in the statement of Mr, Bridgewater's testimony, wit-
ness sat in the back seat of the automobile with accused but did
not smell any whisky on his breath (R. 352,355}, Accused did not
have any appearance of drunkenness, and during the conversation dis-
rlayed a knowledge of automobiles which surprised wltness, Accord=
ing to the witness, "he was very well versed on sutomobiles and was
very interesting® and his talk was rational (R. 352,353).

Mr. William Christoff, San Antonio, Texas, testified that he
is a sergeant of the San Antonio, Texas, Motor Police, and knows
the accused; that about 2:00 o'clock on the afterncon of February
15, 132, a call came %0 police headquarters and that as a result
the chief of police called witness and another police officer,



Johnnie Shannon, told them a bank in Schertz had been robbed by

a tall man with a grey suit of clothes and a black mustache, and
ordered them out to guard the roeds and to stop every car that
came by and to look for a Pontiac, the type of Pontiac not being
stated (R. 3687,371,374). Witness and Shannon immediately left
headquarters and went out on the east Houston roed = W. W. White
road, taking up & position at a crossroads about seven miles

from San Antonio and about fifteen miles from Randolph Field.
Witness and his companion stopped several old Pontiacs and sbout
3:00 o*clock witness saw a new Pontiac coming up the street, the
driver voluntarily stopping before he reached witness and saying
to him, "Hello Sergeant®™ (R, 367)., Accused was the driver of the
car and witness had never seen him before that time, After greet-
ing witness, accused gave him and his companion each & cigar and
asked, "What is the excitement?" Upon being told that the police
officers were looking for a man in a Pontiac who had just robbed
& bank, accwsed, who was in uniform, laughed &and said, "Well, I
have got a new Pontiac, I hope you don't think it is me", Acw
cused told witness he was instructor at Randolph Field and, al=-
though witness for a mcment thought that the Pontlac in which the
accused was driving was the car he was looking for, he realized
that accused was an Army officer and respected the uniform enough
80 that he did not believe that accused could be the man involved
in the bank robbery. Witnesas and accused conversed a few moments
and accused said, "Well, if you won't arrest a drunken men, I
will show you a good motor®, the witness replying, "Lieutenant,

I don't think you are drunk by no ways®, Thereupon, accused got
out of the car, raised the hood and discussed the motor of the car
at great length during a period estimated by witness at twenty or
thirty minutes. In the language of the witness, "I thought I
knew something sabout an automobile but I didn't, He told me, ex-
plained that motor to me from one end to the other" (R. 368,373,
369), Witness did not smell any liquor on esccused although they
were standing side by side for a considerable period of time, nor
did accused act like a drunken man nor & crazy men nor was he abe
normal in any way. Had accused been drunk or acted suspiciously
in any way, witness would have arrested him despite the fact that
he was an Army officer and taken him to headquarters. During
most of the conversation witness was smoking the cigar given him
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by accused but does not remember whether or not accused was
smoking, If accused was in fact smoking, it would be difficult
to tell whether or not he had been drinking as the odor of the
cigar would be the only thing that could be smelled (R, 369,373,
370,372), Witness explained that he was the first police officer
to leave the station after the report of the robbery had been
received, and that he would probably have gotten a better de-
scription of the bank robber if he had stayed longer (R. 377).

Master Sergeant S, J. Maloukis, D.E.M.L., a witness for the

prosecution, testified that he knows accused; that on February
16, 1932, witness mccompanied (First) Lieutenant (Robert W.)
Douglass(Jr.) (Air Corps) and Sheriff Hauser to accused's quarters,
to which they were admitted by accused {R. 379,409); that witness'.
commanding officer, "Colonel Connally"™ (Lieutenant Colonel Williem
J. Connolly, Infantry), Provost Marshal, accompanied the others
but did not enter the house, remaining seated in the automobile
(Re 406)., In accused's quarters witness found $500 in currency,
there being three {50 bills, ten $20 bills, and fifteen $10 bills,
one of the $10 bills being of the "old issue *** one of the large
bills®, Accused tcld witness where the money could be found
(R. 379,384,385), Upon being asked if he owned & gun, accused
delivered to witness a 33 caliber blue-steel Colt revolver, No.
96116 (R. 393,400,406,397,399). Prosecution exhibited to witness
a "pistol" which, according to prosecution's statement, made with-
~ out objection by the defense, "was introduced in the early part of

this trial, subject to being identified™, and witness, after ex-
amining it, testified that its serial number was 96116 and that
it was the same gun delivered to witness by accused (R. 399,400),
Witness further testified that he did not remember having warned
accused "as to his rightas during the investigation" nor that anyone
else warned accused (R. 406-409); that accused was not under arrest
at the time, nor hed he been put under any restraint by Sheriff
Hauger or himself, but that witness would not have permitted ac-
cused to leave his quarters had he attempted to do so (R. 400,401).
The Board of Review here takes judicial notice of the fact that
First Lieutenant Robert W. Douglass, Air Corps, who was present
during the interview with accused, is superior in rank to accused,
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The testimony summarized above was received by the court
over strenuous and repeated objection by the defense, the ground
of objection being in substance that the alleged search of ac-
cused's quarters was illegal (R. 382), that accused was in fact
under arrest (R. 385), and that accused's conduet in telling
where the $500 could be found and surrendering the revolver
amounted to a confession of guilt made under restraint and in
the presence of a superior officer, and that as accused wes not
warned of his right to refuse to answer questions or to make a
statement, such confession, under the circumstances, was not
voluntary and was not admissible in evidence (R. 385,386,388,390,
394,402,403,410,411), These objections will be discussed here-
after, ’ :

Pirst Lieutenant Robert W. Douglass, jr., Air Corps, a witness
for the prosecution, testified that he is ailde~¥e-camp to (Brigadier)
General (Charles H.) Danforth (Alr Corps), commander of the Air
Corps Training Center, and knows accused; that on February 18, 19832,
General Danforth instructed him to accompany Colonel Connolly and
Sergeant laloukis to accused's quarters, witness to *tact as General
Danforth!s representative to '‘protect the accused during the investi-
gation (R. 414,418,419); that he went to accused's quarters in
company with Colonel Comnolly, Albert Hauser, Sheriff of Bexar
County, and Sergeant Maloukis, and found accused on the front porch
reading a paper. Accused was told that the party wished to talk
with him and also asked if he would go inside, to which request
accused acceded, and all (with the possible exception of Colonel
Connolly) entered accused's quarters (R. 414,415,420). Witness
was unasble to remember whether or not Colonel Conneclly, Provost
Marshal of Fort Sem Houston, entered the house, stating, "He either
went in the house or steyed in the car outside of the quarters"

(R. 415,420). After entering the house accused was asked if he

had a pistol, whereupon he voluntarily took a pistol from a closet
in the living room and gave it to Sheriff Hauser, who turned it over
to Sergeant Maloukis (R. 415,416,418). Accused was not under arrest
at the time and so far as witness was concerned was not under
sugpicion, and if accused had attempted to leave his guarters wit-
ness would have permitted him to do so (R. 417,419)., Witness is
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superior in rank to accused, Neither witness nor amyone else
in his presence warned accused thet he did not have to make a
statement (Re 420).

Derense made unsuccessful objection to the admisasion of,
and moved to strike out, witness' testimony on substantially the
seme argument advanced against the admission of Sergeant Maloukis!
testimony (R. 415,421-43l). These objections will be considered
hersafter,

Prosecution cffered in evidence as Prosecutiont's Exhibit No, 5

a caliber 38 Colt revolver No. 96116, Defense, although it admitted -
the revolver was the one obtained by Sergeant lMaloukis from accused,
objected to its being received in evidence because it had not been
identified as the revolver used by the person who robbed the bank,
The objection was properly overruled and the revolver admitted in
evidence (R 433,434).

g Captain James A Mollison, Air Corps, & witness for the prose-
cution, testified that he is Provost Marshal of Randolph Field,
and knows accused; that on February 17, 1932, at the direction of
the commanding officer of Randolph Field, Major (Frederick L.)
Martin (Air Corps), he went to. accused's quarters to obtdin certain
articles of clothing (R. 435,437,438); that accused was not in
his quarters (R. 439) but witness found there several ladies of -
the post who were attending Mrs. Lichtenberger, and asked them if
he could have the clothing. Witness heard Mrs., Lichtenberger, who
wes in bed in an adjoining room, give her consent and direct the
ladies to go to a closet off the living room and give the c¢lothing
to witness (R. 438,439). As a result he obtained an overcoat and
a suit of clothes, both of which he identified in court, and also
a blue cap, but was unable to f£ind any soft slouch felt hat, al-
though a search of the quarters was made by the ladies who were
there, -as well as himself (R. 436,437). Wiiness took the clothing
to the commanding officer's office, delivered them to Deputy
Sheriff Zinkler of Guadalupe County, and obtained a receipt for
them (R. 436).
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Defense moved to strike witness' testimony from the record on
the ground that the search of accused's quarters was in violation
of accused's constitutiornal rights and that the wife of thé accused
could not give & legal consent to such search. The motion was
properly overruled because the quarters searched were public
quarters on & military reservation and were subject to search upon
reasonable grounds, Dig. Ops. JAG 1912-1930, sec. 1304 (2).

. The defense admitted (R, 441,443) that the clothing then in
court was the clothing obtained by Captain Mollison from accused's
quarters but objected to its admission in evidence as not having
been sufficiently identified as the clothing worn by the benk robber
(R. 444). This objection was properly overruled and the overcoat
and suit received in evidence as Prosecution's Exhibits No. 6 and
No. 7, respectively,

Whereupon, the prosecution rested its case. )

6., Mr, Jugust W, Dietz, Cibolo, Texas, a witness for the
defense, testified that he knew accused "not very well® but well
enough to have loaned him an old felt hat sometime prior to February
15, 1932; that Mr, and Mrs, H, P. Thulemeyer, whom he had known for
about fourteen years, were at his home about 9:00 o'clock on the
evening of February 16, 1932, and they conversed about accused.

Mrs. Thulemeyer stated to witness that ™she couldn't and wouldn't
identify him"., Mr. Thulemeyer did not make any remarks about identi-
fication of the bank robber nor did he say anything when Mrs.
Thulemsyer mede the statement quoted above (R. 454~458).

Captain J, A. Mollison, Air Corps, recelled as a witness for
the defense, testified that as provost marshal of Randolph Field
he visited the bank at Schertz thirty or forty minutes after the -
robbery occurred with the idea of finding out if scme soldier at
the Field had been implicated in the robbery; that he talked with °
Mr, Thulemeyer (apparently also with Mrs. Thulemeyer) and was told
that the robber was perhaps five feet ten inches tall, thinner than
witness, with a pasty complexion and dark hair, and with & muffler
pulled up from around the neck over the nose and covering the lower
part of the face. Other people in the bank volunteered the
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information that the robbert!s car was a blue 1929 model Dodge
sedan, and Sheriff Saegert of Guadalupe County requested
witness to guard the Randolph Field entrances to look for the
car, Later Sheriff Hauser came to the Field and told witness
that the car had been i1dentified as a blue Pontiac sedan.
Witness knew of no car of that type on Randolph Field except the
one owned by accused (R. 460-483), '

Mrs. Mary Lichtenberger, Chicago, Illinois, a witnesa for
the defense, testified that the accused is her son (R. 464).. She
knew the brothers of the father of the accused and, in her opinion,
they were very nervous and highstrung people, The oldest brother,
William, did not get along with people, and people thought he was
“erazy about his opinions®™, The second brother was a railroad
man; he was very morose and exclusive; he would come in off his
trip, and would stay off by himself and would not have anything to
do with anybody. The younger brother was thought to be perfectly
all right until his wife died, after which he lived alone, his o
children all left him because he was very disagreeable and unreason-
eble, and he died practically a recluse (R. 465-468), The accused's
father was "“very extreme in his ideas® and was an agnostic. "He
believed in it *** read everything for and against it, and studied
it day and night", He was just as extreme in his politics (R. 466).
He would argue for hours over a point with anybody who differed with
him, He fought everybody who 4id not believe the way he did, Witness
was a member of the Roman Catholie Chureh and the father did not -
interfere with her reising the children as Catholies, and said later
that he was glad his children would be raised Catholics because it
was better to have a belief than not to., He said, "I can't believe
in i¢, I hope my children can"., The father died in 1909 at the age
of forty-four as the result of a railroad accident (R. 467-483,485),
Witness' mother, who dled at the age of seventy-seven, lived the
last six or eight years of her life as a recluse, without even a
servant although she had plenty of money, and witness thought her
mind was not right (R. 479-480). The accused was a healthy child,
although he had pneumonia in Illinois, and they moved to. Colorado
where his health was better, He was very 1ll with scarlet fever
in 1909, delirious for four or five days, and the doctor did mot
give any hope for his recovery, He appearsd to get over that bdut
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later he had pains in his head. He had fallen as a child and
bumped his head and witness thought that perhaps the pains were
due to that, but it went on, and she took him to specialists
but they could not find anything wrong with his head. Still he
complained; for days he could not go to school, and at last his
ears started to run, but gradually the pains left him and he
appeared to get over his troubls (R. 469). Every summer for two
or three years, he went to R.0.T.C. at Minneapolis, and then about
8ix years ago he got his appointment and went to Xelly Field
(Re 470). Witness felt relieved when the Army exsminations found
him physically strong.and well (R, 485), She did not see him
again until he came to Rantoul Field, Illinois, (in 1929) (R. 470).
In the meantime he had married. Witness visited him for five or
six months at Rantoul Field and remained until he received orders
to San Antonio, After that she did not see him for about two and
one-half years when she came ito San Antonio in May, 1932 (R. 471,
478,483-484), When she visited accused and his wife at Rantoul,
they were expecting their baby and he was very much worried about
money and how he was to meet their expenses. His wife was not a
very strong girl; she had heart trouble and the Ammy surgeons told
her they did not have facilities at the Field hospital to take care
of her and advised her to go to a specialist, which she did, but
this extra expense was another worry to accused (R. 471,472). The
wife was neglected end the hospital authorities never did anything
for her. She was at death's door for a week, Accused walked the
floor, 414 not eat, did not sleep, and did not think of anything
but what was going on in there at the time, It was a terrible
worry and witness knew it was breaking him, She noticed a change
come over accused after his wife's experience in the hospital,
Before this he was gquiet and easy, nothing “phased" him, and he
was very agreeable, Afterwards everything bothered him, he was
nervous, unstable and complained about things, which was very un-
usual for him because he was not of that nature at all, but from
that time on he was broken. Witnesa could see that his wife's
condition was on his mind, He was working very hard at his school
work at the time and this hard work and taking care of his wife
and thinking about her was very hard on him (Re. 475). Witness
. stayed with accused until he was ordered to San Antonlo, at which
"time he sent his wife to her home in Virginia and witness went
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back to Chieagoe (R. 478). While at Rentoul, accused told witness
of his financial condition and about his marrisge and honeymoon.

He took leave to get married and had arranged to do some commerical
flying to meet his expenses. KHe bought a new uniform and & car

and took a short honeymoon trip., When he returned he was notified
that he would leave on the next boat for Celifornia. This upset
his plans and left him in debt. He has had sickness in his family
ever since, He has two daughters, two and one-half and ons ysar
old; the second was born by Caesarian operation (R. 476,481). ’
When witness came to San Antonio in May, 1932, she noticed a
materiel change in mccused's mental conditioh since he left home,
and after she saw him at Rantoul, Illinois, *His health is break-
ing, his mind is breeking, everything,” His condition is getting
worse all the time., He does not talk to anybody and is not friendly,
and when witness came to San Antonio he was rather indifferent to
her, She laid this indifference to his troubles (R. 482). Witness
could say that accused's condition was not normal at the present
time, but ®a mother hates ito say™ that her boy 1s insane and she
would have t0 have a half dozen psychologists! opinions beforse sghe
could believe it (R. 483).

, Rev, ¥, Drees, Selma, Texas, & wituess for the defense, testi-~
fied that he 1s a Catholic priest and first met acoused about a

year before. At that time accused made arrangements to have his
baby baptized the mext Sunday but he never appeared, and when witness
went to his house no one was there. He saw accused the day after

he was arreated, snd “iime and again™ gincs then (R. 488). He was
with him when he was released on bondj they drove back through
Schertz and accused seemed to have no fesling of shame, but cracked
jokes and admired the wonderful sunset, When accused was in the
hospitsl undsr mental observation, witness told him to give the
doctors somsthing to work on, aet a little funny, "Do your stunt,
Jump over the bed®, as “they have to obssrve youw, but accused -
thought that would be dishonorable, On different occasions accused
talked like a sane man, then again witness thought he had a "sorew
loose", and &d not have full control of his mental facultles

{R. 489-450)}, Witnesa formed the opinion that the accused had a
*screw loose" because he said it would be dishonorable to act "funny"
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in the hospital but he thought absolutely nothing of other thix;gs
which were more dishonorable (R, 491),

Miss Leura Hsecker, Cibolo, Texas, @& witness for the defense,
testified that she worked as & maid in the household of accused
from the 3d of December, 1831, till about August 1, 1932 (R. 492).
Before February he “seemed to be like anybody else®™, but in the
first part of February he “acted very queer™, and when he ceme
home from work he was very restless and would walk from one room
to another and leave the doors open, although the day was cold
and the children were in the house, He also played "kind of
rough™ with the children and bumped their heads together. On the
day of the robbery, he left for hia duty at about 8:00 o'clock,
returned about 9:00 o'clock and did this four or five times before
lunch; he eppeared to be drinking because he staggered and stumbled
over the rugs. When shs wsnt to ¢all him for lunech about 12:00
o'clock, he was lying on the bed asleep so she "just left it go™.
Later he got up and continued walking as before; he ssemed "very
nervous® (R. 493-495)., Ha also put the two yecr old girl in bed
with the eight months old badby, which meemed peculiar to witness,
Accused left the house about 13100 o'clock and returned about 2:20
otclock, when she saw him in the baby's room changing his ashoes.

He still seemed to be nervous and under the influence of intoxicating
liquor. About a whole week before this, witness noticed that ac-
cused was drinking and she was afraid for the children and herself
because he was acting "very queer® (R. 496-498), Acocused's wife

had been in the hospital during this period dut returned home on
February 15th (R. 496,498), She could not say from her observation
whether accused was sane or insane on February 15th, but he was

not acting like a normal man (R. 498).

Warrant Officer John W, Corcoran, Brooks Field, Texas, a
witness for the defenss, testified that he has known the accused
since about June, 1930, and knew him well but that accused passed
him many times without seeming to notice him, Witness thought
thias unusual a&s he knew accused to bs "a sociable fellow®™. Witness
thought that accused acted queerly at times, which made him think
that he was in a depressed condition or thinking of scxnething

else (R. 503-507),
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Private Frank B, Dixon, 524 School Squadron, Alr Corps,
Randolph Field, Texas, a witness for the defense, teatified
that he has known the accused for approximately nine months,

He saw accused about 10:30 o'clock on the morning of February -
15, 1932, at which time he was "dopey looking", and witness
smelled liquor on his breath., Accused had his head in his hands
when witness walked in and seemed to have something "bearing on
his mind"; he did not say "“good morning®, and asked where to
sign the papers, which was unusual (R. 507-510). 4&bout 2:30
o'clock the same afterncon, accused came into the supply room

- and witness thought he was intoxicated; he acted dazed and
stumbled against the door sill going out (R. 510-514). Asked
by the defense whether, Judging from his sctions and demesnor,
he would say accused was sanse or insene, witness answered that
he "would say that he was not himself" (R. §18),

Staff Sergeant Otto Ernesto, Headquarters Squadron, Air Corps,
Randolph Field, Texas, & witness for the defense, testified that
be has known accussed about a year., During the first two weeks in
February, 1932, he noticed accused seemed to be “kind of peculiar
in his way of talking™ and rather careless in wearing his uniform,
Yitness saw him on the morning of February 15th at about 10:00
otclock and smelled liquor on him; his face was red and he had
wa kind of glassy stare in his eyes* (R. 519-520). Ee saw accused
again sbout 3:00 o'clock that afternoon; at that time his belt was
unbuttoned, he smelled of liquor, was unsteady on his feet, seemed
worried and looked "rather pale® (R, 521~523}, Accused dié not
act normal but witness would not say that he was insane (R. 522).

First Lieutenant Harold J. Conway, Ordnance Depariment, Fort
Crockett, Texss, & witness for the defense, testified that he has
known the accused since October, 1931, and during that period
noticed but one queer ac¢t of accused when, at a dinner on February
12, 1931, he seemed to be "sort of *** unconscious to what was
going on%, Ordinarily accused is humorous and witty but on this
occasion he was quiet and seemed depressed and worried, Witness
would not say that accused was insane but he was “not normal"®,
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Technical Sergeant Clyde W, Doyle, 53d School Squadron,
4ir Corps, Randolph Field, Texas, a witness for the defense,
testified that he has known accused about eight or nine months,
About January, 1932, witness noticed & “changed condition® in
accused; he became sloppy in his dress, came to work unshaved,
was highly nervous and seemed moody (R. 530-533). In responss to
a question by counsel, witness stated that from January on he
thought accused acted like an insane man (R, 548}, Ke formed
this conclusion at the time (R. 549).

Second Lieutenant Leo W. DeRosier, Air Corps, Randolph
Fleld, Texas, & witness for the defense, testified that he has
known accused about five years., He saw him frequently from the
fall of 1929 to the fall of 1931, and found him to be & "brilliant
character, well liked, with a cheerful disposition and a carefres
nature* (R. 582)., From November, 1631, to February, 1932, witness
noticed a marked change in his demsanor, = he was morose, worried
and seamed to be brooding a great deal, He saw accused on the
evening of February l4th and they talked sbout things generally
for about twenty minutes, Accused seemed depressed and under some
sort of a nervous strain, After a short time he seemed tired and
his head was nodding; he shuffled and dragged his feet, and witness
thought he had been drinking, Witness attributed accused's worry
to "his financial and domestic troubles™ (R, 583-584).

First Lieutenant Carl J. Crans, Air Corps, recalled as a
witness for the defense, testified that he bas known accused since
the beginning of 1931, Until about September, when witness was
ordered away on detached service, accused vas his asaistant in the
Academic Department at Brooks Field, and his duty as an instructor
was well above average, About November, 1931, he noticed a greduael
change in accused's bshavior from day to day; there seamed to dbe
& "change taking place in him", which worried witness. He seemed
. to lose intereat in his work (R, 585-586), Class instruction began
about February 24 and witness decided to listen to some of accused's
lectures, which he d4id for four or five days befors the bank at
Schertz was robbed, Jdccused made some very obvious mistakes in
his lectures, which were really material and which witness knew
from past experience accused should not have made as he was entirely
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familiar with the subject. Some of his errors drew laughter from
the class, but still he made no effort to ocorrect the misstatements
he had made, He seemed very tired and depressed, Witness was

in a quandry to analyze juat what was happening to him (R, 587).
The next day accused brought to witness a mimeograph shest of
questions he was going to give the students as a quiz., Thers
were several obvious errors in it which witness pointed out and
to which accused agreed (R, 591), These mistakes pertained to
very simple things, which witneas knew accused "knew better then
to make" (R. 593). While at Brooks Field, witness had invited ae-
cugsed to collaborats with him on a book on airplanes and engines
(R. 589). Witness also noticed that in December, 1931, accused
was not keeping up with his chureh duties, although at Brooks
Field he had regularly met him at church services (R. 588). He
never noticed that accused came to duty unshaven or in incorrect
uniform, nor was there any apparent intoxication at the time he
made mistakes in his leotures and academic work (R. 592,503).
Witness never'before had seen accused in the eondition he was in
when he sent him to his quarters on the afternoon of February 15,
1932 (R. B592-593). As & result of these observations, and after
he learned of the bank robbery, witness concluded that accused
"was bordering on some kind of a nervous breskdown at that time"
(R, 598). _

Second Lieutenant John P, Kenny, Alr Corps, Randolph Field,
Texas, & witness for the defense, testified that he has known
accused about three and one~half years, first at Rockwell Field
and then at Randolph Field, VWhen witness first knew him, accused
"was always & cheerful person, *** quite a wit, a good fellow among
fellows®, After arrival at Randolph Field in October, 1931, witness
stayed three weeks with acecused and found that his entire actions
were changed, - he was nervous, irritable and forgetful, Witness
knew that accused was pretty badly in debt and that he “ssemed
worried®, Accused's wife was not 1ll at this time, Witness signed
a note with accused for $212, and will have to pay it if the ac-
cused does not (R. 595=599).
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Accused was sworn as a witness in his own behalf and testi-
fied that he is twenty-eight years old (born January 7, 1904),
and accepted his commission in the Regular Army on September 7,
1926, his first station being Brooks Field, Texas (R. 60l).
While stationed at Lengley Field, Virginia, he secured a temporary
rosition with an air line from Washington to New York, expeeting
to pilot airplanes for that line during a leave of absence
theretofore authorized, and on the strength of the additional
money he expected to earn he was married on June 16, 1928, He
bought a new automobile, a new uniform, a wedding and engagement
ring, and went on an expensive honeymoon trip to New York City,
spending money which he "expecied to earn™ later, Although he .
had been granted leave for forty-five days or two months, he found,
on returning to Washington to go to work with the commercial
corpany, that his leave had been canceled and he was ordered back
to Langley Field at once., He had to give up the e¢ivilian position
at which he expected to earn about §14C0, The debts thus con-
tracted remained unsatisfied in February, 1932, He was then transe
ferred to Riverside, California, for station, then to Rantoul
Pield, Illinois, in the fall of 1929, to Brooks Field, Texas, in
the spring of 1830, and to Randolph Field, Texas, in September,
1931 (R, 601=-604,629-630), His wife was not in good health when
they were married; she had a weak heart and "her nerves were in
very poor condition™ (R. 601). At Rantoul, on account of her con-
dition and because the Army hospital was small and not well equipped,
it was necessary for her to consult a specialist and to go to a
civilian hospital for the birth of their first baby. This caused
additional expense which he had not anticipated, and, as he was
already in "strained finesncial eirecumstances®, thias, together
with the doctor's reports about his wife which "were anything but
reassuring®, caused him great worry (R. 602), At the birth of
the first child, his wife was in labor from Friday night until
the following Monday afternoon, and the birth of the second child,
et the Station Hospital, Fort Sam Houston, Texas, on July 24, 1931,
was by Caesarian operation (R. 603-604), She was again in the
Station Hospital from the last day of January until February 15,
1932, for a repair operation., For several months the doctors had
refused to operate, saying the chances of success were slight,
and "a failure might csuse her to become a permanent invalid™ (R. 605).
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About February 34 or 4th, a few days after the operation, hias

wife informed him that the surgeon had intimated that the
operation was a failure, and that she too felt that it was (R. 608),
This news made him feel so depressed and dejected that he decided
to take a few drinks to see if it would lighten his grief, There-
tofore he had not felt inclined to indulge in liquor., He bought

a half-pint bottle of whisky (R. 607) as it had never been his
practice to keep liquor in the house, took a few drinks that

night and finished the bottle the next day., Aifter seeing his wife
again the next day, he was more depressed then ever, and went to
Sen Antonio to get more liquor, but could not find the place

where he had bought before, and so drove over on the "west side”
where he finally located a place and bought two quarts of whisky
from & Mexican., Both of these quart bottles were filled from the
same jug. For the balance of the week he drank it "off and on",
and rather frequently (R. 607-609,664), On February l4th (Sunday),
he had two or three highballs before dinner at noon and two or
three more around 3:00 o'clock before he left to go to the
hospital to visit his wife, On the way to the hospital in his

car, he took several more drinkas, and after leaving the hospital
took a couple more while waiting for supper. While at the hospital
his wife asked him to make arrangements for the Randolph Field
ambulance to come for her about 2:00 or 3:00 o'clock next afternoon,
That evening after supper he took several drinks but felt so de~
pressed and blue that he went over to Lieutenant DeRosier's quarters.
The next morning, February 15th, he distinctly remembers that he
waeked up, dressed in uniform, and ate breakfast., Thereafter he has
a hazy recollection of going to the bathroom and "starting to
drink® from the whisky botile (R. 610-6ll), The next thing he
remembers definitely was waking up the following morning (February
- 16th) and finding his wife in bed with him. He d4id not recall

her coming home, and was "very much stupified™ and ™unable to
account for the peculiar condition and circumstansces that existed
at the time", At breakfast he read in the newspaper that the
Schertz State Bank had been held up the previous day but it did

not impress him very strongly. He went out to his car and noticed
on the seat and all over the floor several bills of wvarious
denominations, and on the floor of the car a 38 caliber revolver,
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which he usually :arried in his automobile. He was stumnned by

the sight, and unable to account for it; coupled with his wife's
mysterious appearance in the house, he was very much confused

(R. 612), He gathered up the money, counted it, put it in the
pocket of the car door, and slipped the pistol under the seat

(Re 613), There was exactly 3500, all in bills (R. 638), He -
then drove over to his office where he "racked" his memory but
*could remember nothing of what had apparently happened on the
previous day" (R. 813). He told no ome, not even his wife, of
finding the money because his mind was "confused" (R, 655).
Sometime later Lieutenant Crane asked him about missing class the
day before and, although he had no recollection of it, he admitted
he had forgotten it (R. 613). VWhen he got back home about noon

on February léth, after completing his two classes, he took the
money out of the car pocket and placed it in a drawer in his desk,
but left the gun in the car. He has absolutely no recollection of
robbing the Schertz State Bank (R. 617), or of being sent home
from his class by Lieutenant Crane (R. 614), or of having any
conversation with Mr. Bridgewater and lr. Bender on the 15th

(R. 815), or of any of the other events which are supposed to have
happened on the 15th after 8:30 o'clock in the morning (R. 634-639),
He does remember a conversation with the two men about 1:00 o'clock
on the 16th at his quarters, at which they decided to take the car
back, so he went out to get his revolver out of the car, at which
time he also found several bills in the ecar pocket (R, 615,618),
They drove off with the Pontiac but told witness that if he would
come down to the Goad Motor Corpeny they would return his Ford

- which was there (R. 617). The finesnce company had a mortgage on
that Ford and he did not turn it in on any other car. He does not
remember signing any contract covering the purchase of the Pontiae,
but he did give iir. Bridgewater one check (R. 638-637). . About
4:00 o'clock Lieutenant Douglasg, Sergesant Maloukis, and Sheriff
Heussr came to his guarters and stated they would like to ask him
some questions. He invited tham into his house, Sergeant Maloukis
asked if he had a grey suit, to which he answered that he had

"a light tan suit" and showed it to him, Sheriff Hauser asked him
if he had a revolver, and he said, "Yes", went to a closet, got the
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revolver and handed it to the sheriff (R. 617-619). He then went
with them, and with Colonel Connolly and a civilian deputy sheriff
who had remained in the car, to the Schertz State Bank, There

he saw a gentleman and lady whom he did not recognize, who stared
at him but "nothing was said". Then Sergeant Maloukis took him
into & back room of the bank and told him that he had been
positively identified as the man who held up the bank (R. 819),
whereupon he replied, "Sergesnt, if I did it, I must have been
erazy", They then drove to General Danforth's quarters and then

to the guardhouse at Fort Sam Houston. While at the guardhouss,
Colonel Connolly informed him that Sergeant Maloukis had been
suthorized by General Danforth to search his quarters, and suggested
that he tell where the money was so that the search would not ex=
cite his wife., He gave this information and shorily thereafter Le
was placed in a cell (R. 620-~62l). On Wednesday, February 1l7th,

the County Attorney of Guadalupe County, with a couple of deputies,
placed handcuffs on him, drove him to the bank at Schertz where

the cashier and his wife viewed him again, They then went on to
Seguin where he was placed in jail until Friday, when he was brought
into court for a preliminary hearing., He remained in Jail at Seguin
until the 24th when he was released on bond, He was in the hospital
at Fort Sam Houston from sbout March 4 to April 8, 1932 (R. 822~623).
During the five weeks he was in the hospital, he was given the
regular routine physical examination, including Wassermann test,
spinal puncture, etc, He reported to Major Anderson in the
pesychiatric ward, who saw him but three times and not over an hour
and a half "at a liberal estimate™ (R. 627-628). Accused first

met Mr. J. Franklin Spears, his counsel, in Mr., Anderson's office

in the Brady Building, after he came out of the hospital, at which
time Mr. Spears asked him if he had any of the whisky he had been
drinking "prior to this offense", After accused returned héme he
sucoeeded in finding some in a bureau drawer and his wife telephoned
Mr, Spears to that effect, That afternoon they took the whisky

to Mr, Spears who told them to take it to Herman Nester for analysis,
which they did (R. 624-625). He was removed from flying status by
War Department orders dated May 13, 1932 (R. 626). His last flight
was early in February. He took the usual physical examination in
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January and knows of no deficiency found except that he was under=
weight (R. 648,850)., He had seen the bank at Schertz about

ten times before the robbery (R. 643) but had never entered the
front door (R. €50). He was familiar with the road from Schertz

to Randolph Field and has gone over that road repeatedly. The
distance was “approximately one mile™; thera were two turms to be
mede, and at forty miles per hour, which "I imagine a man could
average", 1t wuld take *a little over ‘& minute" to go from Schertz
to his quarters by way of the Bast gate in "that Pontiac" (R. 857).
He had drawn "blanks" on other occasions before this but has
appaerently conducted himself as a gentleman, and has driven his

car home without hitting enything. Four or five highballs would

do this, but prior to February his use of alcohol was extremely
moderate (R, 853-854). Between February 5th and February 15th

he was drinking whisky out of two bottles, but did not suffer any
mentsl "blanks” as far as he knows (R. 661). On the morning of

the 15th, one of the bottles was ampty and the second one wes not
full, TVhen he Yook the latter to the chemist he believes the : ;
bottle was elightly less than half full, He arank nothing out ‘
of it after Februsry 15th (R. 662-663). The maid in his house,
Miss Haacker, bsd accesas to the bottle which his wife found in & -
bureau drawer on April 1l2th, but she does not drink and he does

not think she brought any liquor and secreted it there, His wife
d4id not buy any, and therefore he thinks the liquor found on

April 18th was the ssme liquor he drank on February 15th and before,
He does not know what became of it during the intervening period

of almost two months, or whether anyone might have put anything in

it (R. 668~67l). ,

Mr, Herman A. Nester, San Antonio, Texas, a witness for the
defense, testified that he is an analytical chemist, end has been
engaged in the practice of this profession for around ninsteen
years, On the 12th of April, 1932, he analyzed same fluid delivered
to him by accused and found that "it contaeined’'.089 per cent acetons;
45,2 per cent alechol; 3 per cent gum resin; .123 per cent codeine",
which 18 .59 grain codeine to the ounce of whisky. About 12 ounces
of the liquid wore delivered to witness and 20 ounces were gone from
the bottle, What wes left of the liquor analyzed by wiiness was
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identified by him and introduced in evidence (R. 576=580),
Witness had never found codeine in aleohol before (R. 581).

First Lieutenant Charles E. Thomas, jr, (R. 790-792), Firat
Lieutenant Bernard A. Bridget (R. 793~795), Second Lieutenant
Joseph H, Atkinson (R, 795-797), and Second Lieutenant Archibald
M, Kelly (R. 797-800), all of the Air Corps, were called by the
defense as character witnesses and each testified in substance
" that he had known accused for several years and that his gensral

reputation as a peaceful and quiet man was good, as was his
reputation for truth and veracity. Lieutenant Thomss testified
that he knew, and Lieutenant Atkinson that he had heard, that
_accused had financial difficulties, and all, except Lieutenant
Kelly who was not asked, stated that they believe accused could
have borrowed money from his fellow officers or secured their

- signatures on his note if he were in need of money,

. Lieutensht Colonel Sanford W. French, Medical Corps, @
witness for the defense, testified that he did not know the ac-
cused.  He has been an officer in the Medical Corps for twenty=-two
years and, while not a psychiatrist, has had considerable experience
with alcoholies and drug addiets (R. 551-552), but not more than
the average medical officer (R. 557). It is "perfectly possible"
for a person to be under the influence of intoxicating liquor to
.such an extent that he would not have control of his mental
faculties and yet would be able to move about and talk, Witness
hag had a number of people tell him that when under the influence
of intoxicating liquor they have been able to move about, talk
and do things, but afterwards they had absolutely no recollection
of what they hed done during a certain period of time. He would

- deacribe 2 person in such a state as ™mentally unconscious,

physically active® (R. 554). His mind would not be working, he
would be running around like he was asleep, If a person consumed
sufficient whisky so as not to remember what he had done, hs would ..
not be mentally capable of forming an intent (R. 556), This con-
dition is what is eccumonly known as “drawing a blank"™; there is

no question but what it is possible for a person to get in such a
condition, but no one would know it but the person himself and
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it would depend on his word, - no one could disprove it (R, 558=

572)s The main factor is loss of memory; "they may know what

they are doing at the time, and the next day *** they have no

recollection of it" (R, 574). Witness stated he was not quali-
fied on the question of insanity (R. 576).

Dr. Oscar C. Baird of San Antonio, Texas, a witness for the
defense, testified that he went to a medical college in Cincinnati
for three years and then spent one winter doing post graduate
work in a hospital in Chicago and another in New York., In 1914
he spent seversl months in Europe in medical clinies (R. 691-892).
e is a duly licensed physician in the State of Texas and has .
practiced his profession for about twenty-nine years (R. 672).

He has had rather extensive experience with cases of alcocholism
and with persons under the influence of narcotics, and some ex-
perience in a psychiatric ward because his wife has besn in the
State Hospital for three years and he has been around there a
great deal and has studied her and other patients (R. 873), but
he is not & qualified psychiatrist (R. 704,692). Witness stated
that codsine is a derivative of opium, and was of the opinion
that a person who drank alcohol or used narcotics to the extent
that he was mentally unconsciqus and physically conscious would
be temporarily insane (R. 674). Whisky and codeine combined
would more or less neutralize each other, the alcohol would
_ stimulate the mind and modify the effect of the opiate (R. 675,78l).
Defenge counsel asked witness & long and complicated hypcthetical
question (R, 876-688) which contained the facts testified to before
the court concerning the history of accused's family and his own
life and conduct to include the bank robbery (which testimony is
sumarized above in paragraph 5 and the preceding pages of this
' paragraph), to whieh witness answered~

i

b Av"Covering the family history, which was considered
" only eccentric in that day, several years ago, I am
~ sure all, except one character, the head trouble, sar
- trouble, would be put in a ward for observation; we do
- 1t today, in that age we did not do it.
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*Then the actions of the man on trial,” it

oceurs to me is only repeating what has been done
many times, doing what you would expect from a man .
with a family history like that, even the holdup in ..
the bank was a holdup methodically speaking, of an
insane man, No real holdup man would do it that
way, he would ask no questions, would make no re-

- marks about his person, would not tell who he was, '
so I would say, sven laying aside the liquor effect
and the codeine effect, he has a family history bdack
of him that looks very much like a delicate = would
result in a delicats nervous system plus the effect
of the ecodeine and the whiskey., I think it gives
us a complete picture of en insane man.,"

.

Witness testified that heredity 1s considered the greatest kmown
factor of insanity (R. 689)., The actions of accused in talking

to Sergeant Ernesto and Private Dixon when he appeared doped or

drunk and did not recognize them, were the actions of an insane

man (R.. 691), Persons suffering from dementia preecox, primary

dementia or delirium tremens might be mentally irresponsible one
day snd be perfectly lucid the next day (R. 695).

Dr. Hulon E. Calvert, San Antonio, Texas, a witneas for the
defense, testified that he graduated in 1926 at the University of
Texaas whers he received the degrees of Bachelor of Science and
Doctor of Medicine, and has practiced his profession since then,
He 1s.2 captain and flight surgeon in the Medical Reserve Corps,

" Ee bas had about three months experience as alienist and psychia--
trist at the San Antonio Hospital for Insane, where they had 2400
cases, and six members of the staff would meet three times 2 week
and make diagnoses (R, 708-708), He hes never before testified
in court as a psychiatrist (R. 731). In reply to the hypothetigal
question propounded to the preceding wiiness, Dr. Baird, witness
*woyld say", assuming all the facts stated therein to be true, -
that the accused was insane on February 15, 1932. 4fter a very
careful study of accused's family history, witness thinks he has
& "very unstable, nervous system, what we term dementia praecox® -
(R, 707), and that the system might eollapse or there might be
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an occurrence of a mental condition as a result of prolonged
mental worry or of disease, or of the use of drugs (R. 708,709),
Alcohol, when used excessively, causes a dulling of the psychiec
centers in the brain and lowers the moral judgment of the
individual, When first taken it may produce lrilarity and a
feeling of well-being. A person who is happy and elated over
everything and then suddenly becomes mor¢se and melancholy has
strong indications of dementia praecox. This means a "damented
condition of the young" and usually occurs in individuals under
thirty years of age (R. 709). Potential dementia praecox may
not develop into the abnormal except under rare conditions, such
as a great mental shoeck, or worry, or where drugs or alcohol

are used, Any drug or narcotic or alecohol, when first used, is
primarily a stimulant, but then becomes a depressant and after &
certain length of time alechol has a toxic poisoning effect
which may affect the cerebral centers (R. 710)., Witness stated
that if a person with a femily dbackground,as disclosed in the
hypothetical question, should consume thirty-two ounces of whisky
containing 45 per cent alcohol and .59 grain of codeine to the
ounce in eleven days, and on the twelfth day take ten drinks

of the same whisky, the psychopathic traits of abnormality hidden
in his subconaciousness would tend to come out and it would be
possible for him to have a lapse of memory for thirty days or
longer (R. 712). A person may become temporarily insane from
the recent excessive use of alcohol or ardent spirits., One who
drinks alcohol sufficiently to become mentally unconscious and
physically conscious is temporarily insane, or it might be
diagnosed as “a state of emmesia" (R. 713-714). Drunkenness to
this degree is temporary insanity (R. 746-747). Persons possess-
ing psychopathic traits may have them brought out by the physical
and mental strain of flying or by the use of alcohol or some
narcotic, or both (R. 720). A person may have amesia from
narcotics or aleohol or from hereditary inatability (R. 724).
Witness stated that it was possible for a person in a state of
ammesia to make all the preliminary arrangements shown to have
been made by the person who robbed the bank and still not remember
it, but that those cases are very rare (R. 734). Cne who has
been in a state of amnesia can never recall what happened while
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he was in that state (R. 751)., Witness thinks the bank robber:
acted abnormelly all through the robbery as outlined in the
hypothetical queation (R. 737-739), and that he was in a state

of ammesia resulting from "a potential dementia praecox makeup"
(Re 743)., The only consideration witness has given to this case
has been based upon the hypothetical question which he received
and studied the day before (R. 747,753). The condition of the man
a8 described by the hypothetical question was congenital, that is,
due to a nervous condition inherited from his anceators, and he
was potentially in a condition to do an act such as described
when subjected to a strain or indulgence in dope or drink; he

was that way a year ago and five years ago, and would probably

be that way tomorrow if he had family worries and started to
drink; he was a dangerous character to have drinking whisky and
running at large (R. 747-748},

Dr, Zdwina C. Clavin, Sen Antonio, Texas, a witness for the
defense, testified that he 1s a graduate of the mediecal school of
the University of Pennsylvania, has been practicing medicine
for about thirty-nine years, and is a Lieutenant Colonel, Medical
Reserve Corps, He never specialized in psychiatry but has
testified in court a number of times in mental cases. He heard
the hypothetical question propounded to Dr., Baird, and understood
it, and, assuming all the facts to be true as stated in the
question, he would say the person was insane on the dey of the
alleged offense (R. 756,757,763), and that his condition was duse
to0 an excessive use of liquor and the drug codeine, Witness
served for about six years in-the City Hospital, San Antonio,
where they had charge of the people in the ¢ity jail who were
suffering from the effects of liquor and drugs, and it was his
opinion that a person may be temporarily insane when under the
influence of intoxicating liquor (R, 758). Mental instability is
s condition that is ipherited and in such people *shock will bring
out these peculiar psychic symptoms"™ (R. 759). Witness was of
the opinion that, considering the facts mentioned in the hypo-
thetical question, the officer on trial had gone through a great
deal of worry, family trouble, drinking of whisky and codeine,
which is a drug, and that all these factors unbalanced him
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mentally (R. 760)., Witness thinks that most criminals are
abnormal and that "a majority of the people of the world are

a little off" (R. 751-762), He based his answer to the
hypothetical question on the unstable persorality of the individual
described and his having indulged in liquor enough to unbalance
him, together with taking the drug (R. 764). He thought the
actions of accused in carrying out the robbery were abnormsl in
that he was told exactly where the money was and he Just took
some of it out of the draver and went away, he talked too much,
thought someone was in the lobby of the bank when there was no
one thers, and he did not attempt to get the larger portion of

the monsy which was in the vault (R, 765,768), If the accused
had come to witness as & patient he would have gone into his case
much further than the hypothetical question went before coming

to a conclusion (R. 770). He thinks this is just a case of
amnesia brought about by the unbalancing of the individual through
the use of drugs and liquor, A person suffering from amnesia can
plan end act just the same as before but he will not remember
anything of his past nor, after returning to normal, will he
remember what happened during the period of his amnesia (R. 772,
774,776,777). Periods of amnesia come on very suddenly and the
patient does not remember anything that happened before the
amnesia period until after the period is over (R. 781,782),
During the amnesia period the patient would not remember any un-
finished business he was transacting before the amnesia came over
him, and if anyone approached him and mentioned the unfinished
business he would not know what he was talking about (R. 784).

7. Lieutenant Colonel Thomas E, Harwood, Jjr., Medical Corps,
a witness for the prosecution in rebuttal, testified that he had
charge of the annual physical examination at Randolph Field during
December, 1931, and January, 1932, at which was also given the
semi-annual physical examination for aviators which is a "severe
one"; that accused was examined at that time and no mental defects
were found, and the only physical defect reported was an under-
weight of sixteen pounds which was considered of no significance
in his case (R, 801,820). The latter part of February, 1932,
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witness recommended that accussd be relieved from flying duty
because he was under serious charges and witness considered his
relief from flying duty to the best intereats of the service

and the officer (R. 804~805). 4bout 2:00 p.m,, February 15,

1932, accused called witness on the telephone, gave his name,

and inquired if eambulance service had been arranged to bring his
wife, who was a patient at the Base Hospital, baek to the post,
Witness positively recognized accusedts voice over the telephone,
He talked coherently, rationally and like a sane man, eand there
was nothing in his conversation to lead witness to believe there
was any unusual situation other than he was concerned about the
return of his wife to the post (R. 805~807), Witness stated that
the psychiatric examination given aviators consists of testing
the reflexes and quizzing the man as to his past history (R, 810)j
the psychiatric nervous system is pretty well looked over (R. 620),
In institutions for the insane, the examinations also include

the taking of the life history end family history of the patient,
an exemination of his skull, and tests of his blood and spipal
fluid (R, 811), Witness thinks that the influence of liquor tends
t0 release the inhibitions that form a great part of the ordinary
individual's existence, and he is apt to do thinga which ars re-
pressed under normal conditions (R. 812), A man who uses alc¢ohol
%0 excess and whose mentality is confused but who iz able to move
around is not insane in any sense of the word. He is temporarily
confused mentally and his mental reactions and physical reactiona
ere not normal (R, 813=815), Delirium tremens is classified aa
temporary psychosis, which denotes some mental condition (R, 818),

Major Jo B. Anderson, Medical Corpa, was called by the prose=
eution as its first witness on the merits of the case (R, 134-177)}
he was elso called by the prosecution in rebuttal (R, 871=877),

Ho teatified that he was a qualified paychiatrist and had had.one
year of trainipg in it at 8¢, Elizabeths Hospital, Washington, D, €4,
under Dr, White, and nineteen years practice in the Army, where
several thousand mental and nervous patienta have come under his
gbservation, He is now in charge of the Neuropsychiatri¢ Section

of the Station Hospltal, Fort Sem Houston, Texas, end before coming
there was in charge of that section at Waliter Reed Geddral Hoapital

-
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(Re 135,136,145,153)., Witness was the psychiatrist member of
a board of medical officers which examined accused, who was
constantly under observation from March 2 to April 8, 1932,
during which period he was in the hospital, He identified a
copy of the report which is copied into the record. One other
member of the board, Masjor L, T. Howard, is also a psychiatrist
(Re 135,142-144), The material part of the report, signed by
the four members of the board and approved by the commanding
officer of the hospital, follows:

*Lt., Lichtenbsrger was admitted to this hosgpital
March 2, 1932 By informal transfer from Randolph
Field, Texas for observation as to his mental
condition,

PHYSICAL EXAMINATION: The physical examination and
all laboratory examinations were negative,

A special mental examination was made by the
Neuropsychiatric Board of this hospital, This
patient showed no symptoms which would indicate
that he is suffering from a psychosis., His neuro-
psychiatric examination was negative.

FINDINGS: L. Observation, nervous and mental
disease, none found, L.0.De TYes,

CONCLUSIONS AND RECOMMENDATIONS: It is the opinion
of the Board that this officer is able to perform
the duties of his arm and grade, and it is recom-
mended that he be returned to his station and duty.”

(R. 143.)

Witness interviewed accused four or five times (R. 145), spending
about five hours with him, His exemination consisted of question-
ing accused end noticing his reaction (R. 145). He also inter-
viewed accused!s wife and a number of his acquaintances who had
kmown him for several years, and obtained his family history and

~ a complets history of accused from infaney. 4 blood test was made
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and also a spinal blood examination (R. 148-150), He made a
careful study of the case and he helievea that accused has no
paychosis or mental disease and that he is sane and mentally
responsible for his acts (R. 144). Witness does not think that
it is true that when an average person becomes insane to any
extent that it "is due to some pressure, some force that is
brought to bear upon the nervous system which overthrows itw,
Asked by the defense if it was not true that "a normal person,

we will say, who has been subjected to a lot of worry, to & lot
of trouble, a lot of disappointment, that they might become
temporarily mentally deranged for a certain period of time and
afterwards regain their equilibrium®, he answered, "Not by any
means® (R, 151-152), Witness does not believe in temporary ,
insanity, sane one week end insene the next, 4s a result of his
examination of accused he formed the opinion that accused had
never been insane and that he was sane on February 15, 1932
(R..153,164), Witness stated that a person who used an excessive
quantity of aleohol or drugs would not be normal, would be in-
flueneced by it, but he would not be insane unless he had delirium
tremens which has a condition known as "paychosis, due to alcohol”
(Rs 185-176), Persons who become delirious from drugs are not
temporarily insane, "they were out of their heads"™ (R. 170).
Codeine will put & person to sleep but will not make him delirious
(Re 171), If a man was so drunk from liquor that he did not know
what he was doing, he would not be able to do much (R, 172). De=
lirium tremens will develop suddenly in one who has been drinking
excessively, but other psychosis develop gradually (R, 177). On
rebuttal, witness testified that he saw accused four or five
times for about three hours esltogether, Major Howard, who is &
peychiatrist, saw accused every day, and they frequently talked
over the case (R. 8782). Accused's family history was taken into
consideration, but it is not true that a person with such & family
history would ™as a general rule, inherit an unstable nervous
system", Heredity 1s one of the greatest factors in insanity;
alcohol and syphilis are others (R. 873), After reading the
hypothetical question propounded to Dr, Baird, witness testified
that, assuming all the facts stated therein to be true, he con-
gidered accused sane at the time of the offense, but that he was
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abnormal and under the influence of alecohol (R. 877).

‘ Major Leroy T. Howard, Medical Corps, a witness for the
prosecution in rebuttal, testified that he graduated from
Georgetown University Medical School witk the degree of Doctor
of Medieine in 1913, and has besn in the Army since October-l4,
1916, He was on duty with the Neuropsychiatrie Section at
Walter Reed General Hospital, Washington, D. C., for about three
years, and has been in charge of the Neuropsychiatriec Section
at the Station Hospital, Fort Sam Houston, Texas, for the
greater part of four years. At present he is on duty as a
medical officer in the officers' ward (R. 878~879)., He knows
the accused, who was a patient in his ward in the Station
Hospital, Fort Sam Houston, Texas, about March 2, 1932, until
about April 9, 1932, He was a member of the medical board which
examined accusqd and signed the proceedings. Accused was given
& neuropsychiatric, examination, which included a study of his
family history and social service history; he was given the
Wassermann test, a Xehn test, a spinal puneture and laboratory
tests, and no psychosis and no mental or nervous diseass was
found, As a result of the examination and observations made,
witness was of the opinion that accused wes sane on February 15,
1822 (R. 882-884), Witness was then asked the same hypothetical
guestion which was propounded to Dr. Baird, to which he repliegd,
"If I wers forced to amswer, I would say this: This patient,
having such a history, that I would preferably reserve my opinion
and want further observation of the patient and further information
before I would come to a definite conclusion™ (R. 854). .He also
stated that the facts mentioned in the question do not warrant
a diagnosis of psychosis and he would say accused was sane but
probably intoxicated on February 15, 1932 (R. 885). Witness
does not recognize tamporary insanity from the excessive use of
aleohol or ardent spirits or in any form. By intoxication he
means a temporary condition which immediately disappears following
the elimination of the drug from the system. He understands
pathological drunkenness to be when a person has used-alcohol
over a prolonged period of time and "who is insane because he
manifests a psychosis, he has delusions and hallucinations and
an amnesia®, When these symptoms persist showing there has been
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a pathological condition of the brain, he calls that psychoamis,
The man was insane during the period when he actually had the
delusions and hallucinations, and the fact that he later re-
covered would not warrant saying he was temporarily insane., In
ordinary intoxication there are no delusions or hallucinations
but therse may be some impairment of memory. The degree of
intoxication represents his abnormality (R. 891l). Codeine and
alcohol are both cerebral depressants and one would fortify the
effect of the other. The effect of the drug is the stronger,
After a man drinks up to a certain point, the natural result is
for him to go to sleep; adding codeins to it, he would go to
sleep all the gquicker (R. 892-893)., An unstable nervous system
is generally inherited and when abused as by drink or drugs it
may collapse and be overthrown, Frequently people take to drink
on account of an unstable nervous system (R. 894,895). Witness -
stated that in his opinion three or four 4rinks of liquor with
aleohol and codeine contents as shown by the analysis would
cause a man to go off samewhere and take a nap (R. 897},

H. P. Dotson, San Antonio, Texas, a witness for the prosecu~
tion in rebuttal, testified that he is the vice-president of the
Goad Motor Company; he does not know accused personally but
around February 9, 1832, his salesmen began negotiations with
accused for the sale of & Pontiac car. A used Ford car was turned
in to the company, &s part of the tramsaction, upon which they -
made repairs smounting to $25,90. Two or three days later the
Ford was turned over to the Service Finance Company in satisfaction
of a lien they had against-the car, and the Goad Motor Company
lost the $25.,90 they had spent in reconditioning it (R. 833,839).
It is not the custom of his company to spend $26 on & car that is’
not theirs (R. B838). (Testimony by the witness concerning a
contract signed with the name of accused is not considered since
the contract was not made by witness, was not produced or shown:
to be lost, and witness was not familiar with accused's signaturs,)

William Christoff of the San Antonio Poliece Department was
recalled by the prosecution in rebuttal and testified that when
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accused stopped his Pontiac car beside him about 3:00 o'clock

- on the afternoon of February 15, 1932, witness ™looked all
through his automobile™ but saw no money on the seats or floor
of the car or any pistol, nor even a secrap of paper (R, 841-843),
He stood for five or ten minutes with his foot on the runmning
board “leaning inside®™ the car and made it his business to look

- around (R. 845), Witness was suspicious of accused until he got
out and wanted to explain the asutomobile; if accused had shomn
?ny 1nd§cation of drunkenness, witness would have arrested him
R. 847},

Master Sergeant S. J. Maloukis, recalled by the prosecution
in rebuttal, testified that on February 16, 1932, he was at the
Schertz State Bank with aecused, Colomel Connolly and Sheriff
Heuser (R, 8BlL), Accused "was so nervous and all to pieces, it
wouldn't have taken a detsctive to see he was guilty of the
robbery", so witness took him in the back room to ask him some
questions, "to find out whether the man was guilty or not"

(R. 869=870). No one but he and accused were present in the

back room, He asked accused if he was guilty of the robbery and
accused "said he was"™ (R. 8351,855). Accused said he was alone
when he robbed the bank, that he got $545 (R. 856,862), spent
about $45, and had $500 at his quarters (R. 865), He also stated
that {f he robbed the bank, he must have been either drunk or
erazy. (R, 869), Witness did not warn accused in any way (R. 870)}.
The defense made strenuous objection to the admissibility of

this testimony as they did to Sergeant Maloukis' testimony on
direct examination (R. 379-401), chiefly on the ground that ac-
cused was under arrest and that he was not warned of his rights.
These objections will be discussed hereafter,

8. We have omitted, as unnecessary for the consideration
of the record, testimony of certain witnesses which relates only
to the motions for continuances and the plea to the jurisdiction
of the court. We have alsd omitted certain testimony for the
prosecution given by Major F. L. Martin, Air Corps, and Mr. A. C.
Linne, County Attorney, Guadalupe County, Texas. Their testimony
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was merely an identification of the revolver and clothing intro=
duced in evidence as having been articles taken from the
possession of accused., As defense counsel admitted that fact,
statement of the evidence 1a unnecessary.

9. The fact that accused was the man who robbed the bank
at the time and place alleged in Specification 1 of the Charge
and was the man who, either intentionally or carelessly, committed
the assault alleged in Specification 2 of the Charge, is con-
clusively established not only by the positive testimony of three
witnessea for the prosecution but by a chain of circumstances
which leaves no ground for doubt. In addition to the positive
identification of accused as the man who robbed the bank, the
evidence establishes, among other fhcts, that accused owned an
automobile of distinctive type and color, the only one distributed
in that immediate vicinity, and identic with the one used by the
bank robber, hdd in his possession $500 in bank bills of exmotly
the same denominations and peculiarities as those taken from
the bank, and also had in his possession clothing which was
identified by witnesses as being the same as the clothing worn
by the bank robber. Accused's identity as the bank robber is so
clearly established that, in fact, the defense did not seriously
contend that he was not the robber, the mein contention of the
defense being that on the date of the robbery accused was either
in a state of amnesia or temporarily insane, or so drunk as to be
legally incapable of.forming an intent to commit a erime. The
defense expressly stated that accused was not insene at the date
of the trial (R. 160), and in a brief filed by one of the eivilian
counsel for accused, which brief will be discussed later, counsel
states that as the trial progressed the primary question became
"Jas the accused suffering from amnesia at the time of the offense?"
No discussion of the evidence in support of Specification 1 of
the Charge is needed, the only question in that respect being -
whether or not accused was legally responsible for his actions,
But as to Specification 2 of the Charge, laying aside for the
moment the question of legal responsibility, some discussion of
the evidenc¢e is required. At the conclusion of the case for the
prosecution, defense moved for an acquittal as to Specification 2
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on the ground that the person assaulted had testified that ac~
cused appeared "dopey" and not in entire possession of his
faculties, on the ground that the identity of accused as the
person who fired the shot was not clearly established by the
evidence, and on the main ground that the evidence was not
sufficient to exclude the reasonable possibility that the dis-
charge of the pistol was an accident and therefore that the
intent to commit the serious assault charged was not established
(R. 447.448’450-453) . ’

Our consideration of the felonious assault omits, for the
present, consideration of accused's mental responsibility and is
confined solely to & determination as to whether or not, assuming
his mental responsibility, the goverrment has established beyond -
a reasonable doubt that accused, with intent to do bodily hamm,
committed an assault on W, W. Lehr by shooting at him with a
dangerous weapon, namely, a pistol, In our opinion, the evidsnce
does not establigh intent so conclusively as to exclude a reason-
able hypothesis that the action of accused in discharging the
pistol was an involuntary muscular reaction caused by the nervous
shock of seeing a man enter the bank just as accused was about
to flee successfully from the scens of his crime, and that the
fact that the bullet passed near Mr, Lehr was an accident rather
than the result of design. This theory is strengthened by Mr,
Lehrt's testimony that immediately efter the shot was fired accused
was approximately three feet away., It is incredible that an
officer of the Army with several years experience could have
failed to hit his target at so short a range, It also appears
that the respective positions of accused and Mr, Lehr were such
that an accidental discharge of a revolver held by accused, unless
it were pointed at the floor at the time, would almost inevitably
send the bullet in Mr. Lehr's direction, These facts, considered
in connection with accused's words and actions irmediately after
the shot was fired, raise a serious doubt that his act was 1n-
tentional or in fulfillment of the bank robbery. The doctrine
that a person engaged in the commission of a felony is presumed
to have the intent to do any act necessary to the accomplishment
of his purpose is not applicable in this case for the reason that
the robbery had been completely consunmated at the time of the
alleged felonious assault, and therefore the government must prove
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the specific intent involved in the assault charged in order t¢
obtain a wvalid finding of guilty., In our opinion the evidence
fails to establish the intent, and the finding of guilty of
Specification 2 of the Charge should be vacated,

In view of the foregoing, the main question presented by
the evidence in this case may be stated as follows: Was accusedt's
mental condition such that, at the time of the robbery, he was
legally capable of forming the criminal intent involved in the
offense? 1t was incumbent upon the prosecution to establish
this element of the offense, as well as all others, beyond a
reasonable doubt., The prosecution, not content to rest upon
the presumption of sanity (which aspplies to all persons accused
of crime until some proof of insanity arises) unnecessarily called
a psychiatrist at the commencement of the case to fortify the
presumption, There was nothing in his testimony, nor in the
testimony of other witnesses for the prosscution, to reise a
question as to accused!s mental condition, such question as was
presented being the result of evidence and arguments presented
on behalf of accused. It becomes necessary to examine the entire
testimony to determine whether any reasonable doubt exists as to
accused's mental responsibility. '

%We will consider first the defense's hypothesis that accused
was in a state of amnesia during the robbery. The only direct
‘evidence to substantiate the assertion that, during & period ex-
tending from the time accused had breskfast on February 15th
until he waked on the morning of February 16th, he was in a state
of ammesia, is the testimony of accused that he remembered nothing
that transpired during that period. Thia assertion is circum-
stentially supported, in part, by the testimony of Private Dixon
and by the opinion evidence of Dr, Calvert and Dr. Clavin, which
tostimony is summarized above, Acocording to the testimony of
medical men summoned by the defense &s expert witnesses, the
destermination of the question whether or not a eondition of ammesia
has existed depends primarily upon the word of the victim, and
seoondarily, upon circumstances tending to confimrm or disprove
the elaim, Dr, Clavin, testifying for the defense, stated that
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"a man who is suffering from amnesia *** won't remember his past
at all; he will plan and go on just the same, he will plan and
do things and carry them out *** but he won't know anything
about his past®", and that persons suffering from amnesia, after
they return to normal, will not remember the events of the
period during which they were living in the state of amnesia,
This testimony is unquestioned by other expert opinion in the
case, Applying the test thus established to the acts of accused,
it is evident that accused was not in a state of dhmnesia at the
time of the robbery and for the remainder of the day. The un-
disputed evidence establishes that he remembered, emong other
thirgs, where he lived and how to go there from Schertz, that
his wife was in the hospital and arrangements had to be made to
bring her home that day, that he had to conduct a class at the
school at 2:20 o'clock in the afternoon, that he had to appear
in uniform for that duty, and that he had a check of several
hundred dollars outstanding as part payment on his new car,
This vivid recollection of both normal and unusual events of
his ordinary life cannot be reconciled with a state of mind in
which the past is wiped out as completely as if it had never
existed, Whatever accused's mental condition may have been, we
£ind no ground for the belief that he was in a state of amnesia
#n February 15, 1932, nor any ground to doubt that, so far as
amnesia is concerned, accused's mind was entirely normal,

We next come to the question whether or not the whole
evidence raises a reasonable doubt that accused was so far free
from the effects of alcoholic liguors and of drugs &s to be
legally capable of forming the criminal intent involved. There
is no evidence in the record which establishes even approximately
the asmount of whisky consumed by accused the morning of the
robbery. He states he remembers taking two or three drinks of
whisky, which defense claims contained .59 grain of codeine to
the ounce. The servant at his quarters stated that he appeared
to be drunk because he staggered and stumbled over the rugs and
she found him asleep at 12:00 otclock noon when she called him
for luncheon, However, she states that he got up later and
walked from one room to another, eppearing to be very nervous.

1.
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The medical witnesses agrees, in effect, that a manimay consume
so much alcoholic liguor as to be ™mentally unconscious,
physically active™, as stated by one of the defense witnesses,
Is there any basis in the evidence for a belief that accused,

at the time of the robbery, was in or neax any such condition?
In our opinion, there is none, There is evldence from apparently
unprejudiced witnesses that there was an odor of whisky on ac=
cused's breath at approximately 3:;00 o'clock on the afternoon of
the robbery. We bellsve that this positive evidence is entitled
to more weight as establishing the faet that accused had been
drinking than the negative evidence of equally unprejudiced
witnesses that they noticed no odor of liquor, but it is incon-
c¢oiveble that a person who was so drunk as to be unconscious of
what he was doirg could possibly have such complets, coordinated
econtrol not-only of his acts but of his conversation and his
thoughts as is ¢stablished by the evidence in this case, - This
control is particularly well illustrated by accused's immediate
mental reaction when the mask he was wearing during the robbery
unexpectedly slipped down and revealed his features, Apparently
without hesitation, he asked questions to determine that the
Thulemeyers did not recognize him, and, upon being assured of
that fact, announced that he was "Pretty Boy"™, a notorious bank
robber in the southwest, thus tending to throw the search for
the robber in the direction of thaet man, Furthermore, the
robbery was so timed that in the absence of some unexpected delay
accused could get back to his quarters, telephone the hospltal,
change into uniform, and be in his class within a period of
approximately thirty or thirty-five minutes from the time he
entered the bank, Had it not been for the fact, probably not
known to accused, that the color and type of his car wers unique
in that vicinity, his plans would have established an almost
perfect alidi if some suspicion had been directed toward him,

" Moreover, the two representatives of the Goad Motor Company had
& conversation lasting approximately half an hour with him
within an hour of the time he robbed the bank, and they both
testified unqualifiedly that he was rational in every respect
and displayed a remarkable knowledge of automobile motors,
Testimony to the same effect was given by the police officer

who had & long conversation with him around 3:00 otclock in the



afternoon, and who stated, in effect, that up to the time he
talked to accused he thought he knew something about an suto-
mobile but that, to use his own language, "I didn't, He told
me", We find nothing in the evidence tending to establish that
accused was materially under the influence of liquor, or raising
a reasonable doubt as to his mental responsibility for his acts
in so far as that responsibility micht be affected by the use

of intoxicating liquor or drugs.

The final question to be considered, tharefore, is whether
or not the accused was, as claimed by the defense, temporarily
insane when he committed the offense. The medical witnesses for
the prosecution testified that in their opinion accused was sane
at the time of the robbery, The medical witnesses for the
defense, with one exception, testified that in their opinion
accused was temporarily insane, expressing the opinion, in effect,
that a person who drinks alcohol or useg narcotics to the extent
that he 1s mentally unconscious and physically conscious is
temporarily insane, Ons witness for the defense stated that ac-
cused had a potential dementia prascox makeup and that, in his
opinion, based upon consideration of accused's family history
and the facts assumed in the hypothetical guestion, accused was
insane on February 1l5th, It is to be noted that none of the
witnesses expressed any belief that accused was insane at the
time of trial, nor at any definite period prior to the triasl, and
defense counsel expressly disclaimed that accused was insane at
the time of trial. The medical witnesses for the prosecution
all expressed the opinion that the condition resulting from ex-
cessive use of alcohol is not insanity, except where delirium
tremens occurs, in which case there is a temporary psychosis,

One medical witness for the prosecution stated that, assuning

all the facts stated in the hypothetical question to be true,

he would prefer to reserve his opinion and have further observa-
tion of accused and further information before coming to a
definite conclusion, He stated, however, that the facts mentioned.
in the hypothetical question did not warrant a diagnosis of
psychosis and he was of the opinion that accused was sane but
probably intoxicated on the day of the robbery. The dsfense
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witnesses did not define what they meant by the term "insane®,
but it appears from their statements that & person who drinks
liguor until he is mentally unconscious, although able to move
about, is "insane" as they used the term. We do not understand
insanity, as a legal proposition, in that sense, The Supreme
Court of the United States, in discussing mental responsibility
for crime, stated the question in regard to insanity as follows:

#*¥3#% san the jury properly return a verdict of
guilty of the offense charged if *** they have a
redsonable doubt whether *** the accused was mentally
competent to distinguish between right and wrong or
to understand the nature of the act he was committing?"
Davis v. United States, 160 U.S. 469, 478,

In the same case the court, stating the proposition that a person
cannot be said to be ectuated by malice aforethought unless at
the time he had sufficient mind to comprehend the e¢riminality or
the right end wrong of his act, adopting the language used in
Commonwealth v, Rogers, 7 Met. (Mass,) 500, said:

n¥%% if his reason and mental powers are either
so deficient that he has no will, no conscience or
controlling mental power, or if, through the over-
whelming violence of mental disease, his intellectual
power is for the time obliterated, he is not a respon=
sible moral agent and is not punishable for criminal
acts "

The test of mental responsibility laid down in the Davis case is,
in substance, the test applied in the administration of military
justice, It presupposes a mental defect, such as imbecility or
idiocy, or an actual disease of the mind, and excludes, so far as
the question of sanity is concerned, temporary impairment of the
faculties caused by excessive use of alcoholic beverages or drugs,
The only evidence which, in our opinion, tends in the slightest
degree to cast any doubt on accused's sanity is the evidence
relating to what appears to have been a noticeable change in his
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spirits and actions during several weeks immediately preceding

the offense. If there were any evidence in the record, or any
ground for belief, that at any time subsequent to the date of

the offense accused was suffering from any mental diseass, we
might be inclined to believe that he was et least in the initial
stages of such disease at the time of the offense, but the record
is bare of any such evidence, and has affirmative evidence to the
contrary. There is nothing which makes us suspect that on
February 15, 1932, accused was unable to distinguish right from
wrong or was unable to adhere to the right. The record presents
ample evidence which tends to explain accused's apparent depression
prior to the robbery. He himself states that he was worried about
the condition of his wife and about his indebtedness which had
existed since the time of his marriage in the year 19628, and
other witnesses called by the defense testified that accused was
worried about his debts, These facts furnish'a natural explana-
tion for accused's depression and also tend to establish a motive

for the orime, .

10, One of the ecivilian counsel for accused, Mr. Charles
W. Anderson of San Antonio, Texas, has submitted a brief for
consideration in connsction with the record of trial, ZEach of
its twenty paragraphs alleges errors of law during the trial,
some of which were the subject of objection at the time and others
of which are raised for the first time in the brief. Some of the
paragraphs of the brief contain more than one assignment of error
and some, to a certain extent, cover the same legal principles
es others, although from a different viewpoint. It is therefore
impracticable to discuss the paragraphs of the brief in their
numericel order. In connection with some of the claimed errors
we take into consideration the fact that at the trial accused was
represented by the regularly asppointed defense counsel, an officer
of twenty-four years commissioned service, and also by three
individual counsel, one of whom was an officer who was retired
in the grade of lieutenant colonel after more than thirty years
active service in the Regular Army, of which twenty-eight years
were commissioned service, and the other two of whom werse civilian
members of the Bar of the State of Texas, The Board of Review
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does not follow the atrict rule of the eivil courts that errors
may not be availed of on appeal unless they were pointed out to
the trial court, In the administration of military justice we
search the record to detemine whether substantial error has
occurred, but in making this determination in respect to failure
of the defense to object to procedure or evidence, or otherwise
“to assert its rights, the qualifications of defenss counsel are
necessarily considered in order to reach a conclusion as to
vhether or not such action or failure to act was equivalent to-
a waiver or a consent, When counsel are experienced or actively
engaged in the practice of law, a more rigid rule as to objections
is epplied in exemining a record to determine whether or not real
or alleged errors of procedure or in the admission or rejection
of testimony have injuriously affected the substantial rights of
the accused, The 37th Article of War prohibits the disapproval
of a finding or sentence unless it appears from an examination
of the entire proceedings that the substantial rights of an ac-
cused have in fact been injuriously affected, and we follow this
statutory rule, We also note the fact that the date of trial in
this case was agreed upon by the prosecution and counsel for
accused several weeks prior to the commencement of the trial,
and counsel for defense were lnformed that any depositions they
might desirs to take should be submitted to the trial Judge
advocats (R. 74).

In paragraphs 1 and 2 of the brief it is claimed, in effect, -
that the evidence establishes that the corps area commander, the
officer who appointed the court, was in fact the accuser and that,
therefore, the court erred in not granting a continuance until
the attendance as witnesses of that officer and the commanding
officers of the Air Corps Training Center and of Randolph Field

" ecould be secured, and in not sustaining the plea to the jurisdiction
of the court, We believe that these contentions have been adequately
covered in paragraph 4 above, but it is not out of place to state
again that as the defense expressly disclaimed that the officer
appointing the court was actuated by personal bias or hostility,
his action in approving the investigation of the allegations
against accused and the preferring of charges was in accord with
his official duties and could not make him an accuser in the case,
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In fact, we are of opinion that it was his duty to take

cognizance of the situation and that the action taken was proper,
In view of the unquestioned and unimpeached testimony of the

corps area chief of staff, as briefly outlined in paragraph 4
above, and of defense's admission that the corps area commander
was not animated by bias or hostility, we are satisfied that no LS
evidence that could have been expected from the corps area
commander, or the other officers whose testimony was desired,

would tend to indicate that the corps area commander was insligible
to appoint the court. We conclude that there wes no error in
respect to the action of the court on the motion for a continuance
or on the plea’to the Jjurisdiction,

In paragraph 3 ér the brief, it is claimed that the ecourt
srred in not granting a continuance to ernable the defense to
obtain the presexce of accused's wife as & witneas or, in the
alternative, to obtain her testimony by deposition, and also that
the court erred in not continuing the case because of the fact
that a criminal court of the State of Texas had taken jurisdietion
of the offense committed against the State of Texas, and had not
finally disposed of the case, The fact that criminal proceedings
had been started in a State court is entirely immaterial so long
as the State did not retain physical custody of accused. His act
was an offense against the laws of the United States as well as
egainst the laws of the State of Texas, He had been released
from confinement by the State authorities and had returned to his
military station where he was subject to military control., There
is no principle of law or of comity which, under the circumstances,
requires that the Federal government suspend proceedings until the
State has finally acted. The refusal to grant a continuance to
obtain the testimony of accused's wife was, in our opinion, a
sound exercise of the discretion granted to courts=martial in the’
premises, Defense counsel admittedly had had ample warning that
Mrs. Lichtenberger desired to escape the nervous strain of the
trial of her husband and was contemplating going to Virginia
(R. 108,109,110-112), They took no steps whatever to obtain
process to insure her presence, nor did they attempt to obtain
her testimony by deposition before she f£inally departed., There
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was a lack of reasonable diligence in this respect which alone
might have justified the court in refusing the continuance.

But in addition to this element, the prosescution offered to
stipulate that if Mrs, Lichtenberger were present in court she
would testify to the facts which the defense contended in the
motion she would testify, the prosecution thus volunteering

to deprive itself of the privilege of cross~examination, The
refusel of defense to accept the offer of the prosecution unless
the stipulation should concede the truth of the expected testimony
was unreasonable and affords no ground for questioning the action
of the court in refusing to grant the continuance,

In paragraphs 4, 6 and 11 of the brief, it is claimed, among
other things, that the court erred in receiving in evidence the
revolver and clothing found in accused's possession on the ground
that they had not been sufficiently identified as articles used
by the robber. We find no error in the admission of these articles,
The revolver was identified as being in all respects similar to
that used in the robbery end the clothing was positively identified
as that worn by the robber, It is also contended that Sergeant
Maloukis! description of the money found in accused's quarters was
not admissible since the money found was not offered in evidence
*and hence not identified as money taken from the bank", We find
no error in the admission of the testimony, It edtablished ¢ircum-
stances which were proper for consideration by the court in con-
nection with all other facts in the case,

$

In paragraph 5 of the brief, it is claimed the court erred
in refusing to allow counsel for accused to examine Cornelius
Tialker, & negro witness to the alleged assault, "concerning his
having been coached", We find nothing in the record to indicate
that the defense was hampered in eny way in its attempt to impeach
the witness and counsel's brief makes no page reference to the
record on that point. In any event, our conclusion that the
government has failed to establish the necessary intent as to
Specification 2 mekes this a moot question.

in paragrephs 7, 8, 10, 14 and 15 of the brief, it is claimed
that the court erred in receiving the testimony of Lisutenant
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Douglass and Sergeant Maloukis and in refusing to strike out such
testimony because it 'is not shown that accused's statements were
voluntarily made, nor that he had been warned of his rights to
decline to answer guestions, and because accused was under arrest.
Accused is an officer of more than six years commissioned service.
It is his unqualified duty to know that in an investigation of an
offense a suspected or accused person may decline to make a state-
.ent or to answer questions, The failure of Lieutenant Douglass,
who in fact was not conducting an investigation, to warn accused
1is, therefore, not to be considered. We conclusively presume
_ that accused was cognizant of his rights. There 18 nothing in the
- record to sustain the contention that accused's statements, as
detailed by the w;tnesses, and presumably his actions, were not _
- voluntary, that is, that they were induced by duress, Lieutenant
Douglass' rank was so nearly the same as that of accused as to
preclude any idea that dccused was overawed by Lieutenant Douglass®
- presence. . In fact, the latter officer was apparently a passive
" spectator and took no part in the questioning of accused, While
Sergeant Maloukis, in response to a question, stated that if ace
cused had attempted to leave the gquarters he would have prevented
it, Lieutenant Douglass, who was the senior officer present, stated
that he would have permitted acsused to leave., The record affirw
matively establishes that accused's actions and reamarks were
entirely voluntary,

In paragraphs 4, 8, 10, 11, 14 and 15, it is ecmtended that

the revolver and clothing obtained from accused's quarters were

- obtained by an unreasonable search in violation of the provisions
of the Fourth Amendmesht to the Constitution end were not properly
received in evidence, nor was testimony relative thereto properly
received, As has been stated in paragraph S above, publ;c quarters
on military reservations are subject to search when it appears to
the camending officer that reasonable grounds exist for such
search, For this reason alone, the contention is untenable, but
in addition to this the evidence establishes that no search was made,

‘In the 9th paragraph of the brief, it is claimed, in effect, :
‘that the court erred in preventing defense from questioning
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Sergeant Maloukis along lines which would impeach Mrs. Thulemeyer!'s.
testimony as to the identity of accused as the bank robber, The
ruling of the court was clearly incorrect. However, the identity
of accused 1s so unquestionably established by other evidence and
by admissions of accused himself that the error is not material

and accused's’ substantial rights were not injuriously affected
thereby.

In paragraph 12 of the brier, it is claimed that the court
erred in not permitting a lay witness to give his opinion as to
the sanity or insanity of accused after such witness had testified
to the facts upon which the opinion would be based. In our opinion
the weight of authority is that the witness should have been per-
mitted to express the opinion. However, several other lay witnesses
called for the defenss were permitted to express their opinions on
“that point and as the opinion of the witness referred to would -
have been merely cumulative and, being the opinion of a nonexpert,
would have been of comparatively little weight, we are of opinion
that the court's ru}ing, if it was an error, was not a material error,

. In paragraph 13 of the brief, it is claimed that the court
erred in not allowing the defense to introduce evidence on the
effect of flying in airplanes and the effect of carbon monoxide on
‘an unstable nervous system. During the argument on the objection,

N defenss ddnitted that it was not intended to establish the-fact that

carbon monoxide had had a deleterious effect upon accused, but that
"it might™ have had such effect, We believe the ruling of the
gourt wes propsr in view of the statement by the defense that it
intended to prove by the witness then under examination "that in
his opinion prectically &ll these aviators are nutty *** and people
. in the United States irmy take cognizance of it", This grotesque
theory, in our opinion, warranted the court in excluding evidence
as to possible effects of carbon monoxide on accused's nsrvous
system, the question being not possible effects but whether or not
there was any actual effect, & question which could only be
determined by physical examination,

In paragraphvlv of the brief, it is claimed that the court
erred in not stopping the trial "and appointing its own medical
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board" when lajor Howard, as a prosecution witness in rebuttal,
testifying in response to the hypothetical guestion propounded
to the medical witnesses for the defense, stated that, assuming
the truth of all the facts in the question, he would preferably
reserve his opinion and want further observation of a patient
before coming to a definite conclusion as to sanity. However,
Ma jor Howard stated that, assuming all the facis in the question
to be true, they do not werrant a diagnosis of psychosis, and
assuming the truth of the facts he would say accused was sane
but "probably intoxicated", The testimony of Mejor Howard, in
fact, afforded less reason for continuance of the triasl and
further mental examination of the accused than the testimony of
witnesses called by the defense. In view of the fact that ac-
cused during the month of April was examined by a board of three
officers, two of whom were qualified psychiatrists, that these
officers found no evidence of mental disease at that time nor
any indication of'‘mental disease at the time of the commission
of the offense, and, reached the conclusion that accused was sane,
and the further fact that the report of this board had been
introduced in evidence, and that two of the members of the board
testified in respect to the sanity of the accused, no reason is
seen why the court should have asked for examination by another
board of officers. Both the prosecution and defense wers prepared
to try out the issue of sanity in court, and actually did so.
Nothing in the evidence suggests that further examination of ac-
cused would accomplish any useful purpose, particularly in view
of the fact that defense stated that at the time of the trial
accused was sane, We find no error in this respecte.

The most serious error claimed in the brief is that claimed
in paragraph 18 thereof as follows: :

#18, The court erred in evidencing resentment N
and displeasure at the defense attempt to place each
member on a voir dire examination:
a, AS the trial progressed the primary lasue
becams, 'Was the accused suffering from
amnesia at the time of the offense?!
b. The questions asked the medical experts
indicated that at least two members be-
lieved amnesia to be an invention of
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culprits to escape punishment and had
no actual existence in fact. Transeript
of record, Pege 743 et smeq. and Page 775,
line 21, '

- Ce Under these circumstances said members of
the court were unqualified to sit since
they were asked to decide whether or not
accused was suffering from a mental disease
which, to them, did not exist. '

de A voir dire examination of the members of
the court would have discloged this dis~
qualifying impediment.

6, Such said members were automatically votes
for conviction from the outset of the trial
and hence the requirement of convincing two
thirds of the court of the accused's guilt
was not met."

At the commencemsnt of the trial, the defense stated that it desired
to enter an objection to the competency of the "entire court upon
the ground that they are biased and prejudiced™, and requested per=
misesion to "place that one body upon their voir dire sxamination®.
This procedure was properly disspproved by the court, whereupon .
defense proceeded to the challenge of individual members, The
first member so challenged was duly sworn as provided in paragraphs
58 and 95 of the Manual for Courts-liartial, the defense anncuncing
that the ground for challenge was "bias and prejudice, and having
previously formed an opinion® (R. 8). The officer so examined under
oath disclaimed any particular knowledge of the alleged offense,
ptated that he had never expressed an opinion as to the guilt or
innocencs of the accused or as to what should be done with him,
stated that he had not formed an opinion as to accused's guilt or
innocence, and felt that he could sit upon the court and give mo=-
gused a fair trial, After this testimony had been adduced, defense
continued with two questions designed to indicate that the member
would be prejudiced and biased because he was an officer of the
TUnited States Army end the accused is also an officer charged with
a serious offense, At this point some member of the court objected
to the procedure, stating that "in a military court, the officer's
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mere statement that he had formed no opinion of the case and
is unbiased, is a sufficient statement to qualify him to sit
on the court®, in which statement the trial judge advocate
- concurred. It 1s unnecessary to state that the statament of the
member of the court and the concurrence therswith of the trial
Judge advocate indicated a complete misconception of the law and
regulations on the subjects The defense, speaking through Mr,
Spears, stated: "May it please the court, I don't want to get in
bade I will apologize for anything I have said", and then added
that many times in his experience a man who has ordinarily felt
that he could give a fair trial disclosed upon his voir dire
examination that he had unconsciously formed an opinion, and that
he meant no harm in asking the questions referred to, Subsequently,
the defense withdrew its challenge and challenged another officer .
peremptorily, exercised no further challenge for cause, and stated
that 1t had no further challenge for cause and was satisfied with
the court as it then exiated (R, 7~11), The incident described
above was unfortunate and the error should have been corrected by
the court of its own motion, However, counsel for accused do not
and cannot claim that they were ignorant of their right to examine
members of the court on their voir dire for the purpose of testing
their competency. The fact that they exercised the right establishes
that they knew of its existence, In view of the long experience
of the military counsel and the fact that the two ecivilian counsel
are duly licensed to practice law in the State of Texas, we are
of opinion that defensets failure to assert its rights or to inter-
pose any other challenges for cause was a conscious, deliberate act.
This conclusion is strengthened by the fact that the ground of bilas,
prejudice and opinion on the part of the one member challenged had
been thoroughly covered in his exsmination, and the objection to
the procedurs made by a member of the court, as stated above, did
not occur until, by two questions, defense attempted to establish
a proposition which, if true, would disqualify every officer of
the United States Army from sitting as a member of a court-martial
in a case where the accused was also an officer charged with a
gerious offense. Inasmuch as the defense did not assert its right
to proceed, nor interpose any other challenges for cause, that
matter was finally disposed of when the defense accepted the court
as it then stood, subject, of course, to the fact that a subsequent

=50=



(140)

showing of bias would afford ground for further challenge. In
paragraph 18 of the brief it is, in effect, asserted that ground
for further challenge was disclosed by questions asked of medical
witnesses for the defense by two members of the court, it being
claimed that the gquestions indicated that the two members "be-
lieved amnesia to be an invention of culprits to escape punishment
and had no actual existence in fact", We have carefully examined
the record in this connection and do not find that it indicates
that the members were bilased or had any such conviction. The
medical witnesses, who were being examined, in many cases did not
give answers responsive to the questions put to them and their
discussion of amnesia was far from clear, It was but natural that
in developing this subject very pointed questions should be asked
in view of the many irresponsive answers which had been given,

But, conceding the claim of the defense that there were indications
that at least two members of the court had formed definite end
unchangeable opinions as to whether or not amnesia can be an actual
condition, it is too late now to raises the question, which should
have been raised at the time and disposed of according to law and
custom, -The faot that the question was not raised then indicates
that defense counsel were not at the time impressed with any belief
that the members wers disqualified,

The assignment of error in paragraph 16 of the brief is un-
tenable, The ruling of the court was clearly correet and no
discussion is required,

In the 19th paragraph of the brief, it is clajmed that the
prosscution failed to prove its case in that it failed to introduce
any evidence "to prove intent as a separate fact as required in
both offenses charged”. We agree with this claim in so far es
Specification 2 is concerned, We find no ground for the claim
in 8o far as Specification 1 is concerned, Intent almost inveriadly
is established by facts from which intent is inferred, The facts
in this case definitely and conclusively establish the intent
involved in Specification 1 of the Chargs.

The final paragraph of the brief cleims that the findings of
the court are inconsistent with the statements of the expert
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witnesses for reasons stated in the brief and concludes that on
the testimony of expert witnesses for the prosecution as well -~
as for the defense, accused was either intoxicated or temporarily
insene at the time of the commission of the offense and legally
incapable of forming a criminal intent, This assignment of error
is completely covered in our discussion of accused's mental
responsibility., However, in view of the claim made by defenss,

we point out that' a court is not bound by the opinions of expert
witnessas, It uses .them, as 1t uses all other testimony, as a
means of determining the facts, - N L

11, The defense in asking for a continuance because of the
abgsence of accused's wife (R, 93~108), whom they declared a vital
and material witness for the defendant, read into the record
(R. 98-108) & statement of the facts which they expected to prove
'by her., The trial judge advocate offered to stipulate that Mrs,
Lichtenberger, if present, would testify as stated in the motion.
. The defense refused to stipulate unless the prosscution would
stipulate that her testimony, as set forth, was true, This was
refused, The statement of her expected testimony, therefore, was
not evidence in the case, but is nevertheless set forth bslow
for future consideration in connection with clemency.

It was stated that Mrs. Herbert C. Lichtenberger was expected
to testify that she has known accused for four years and been

" married to him for three years and nine months, and that she knows

his nature, disposition, inherent qualities and state of mind,
During the last year she had noticed signs of mental deterioration
and lack of responsibility in accused, and during December, 1931,
and January, 1932, these changes became very noticeable, When
driving the car, accused took delight in scaring pedestrians by
driving up close behind them (R. 98); and one night while crossing
a bridge he scared a Mexican in this manner so that he Jumped into
the creek at which accused laughed., Accused also had a habit when
daneing of'deliberately\bumping into other people or poking them
with his elbow, seeming to take delight in antagonizing them. He
seemed to take delight in hurting little children, or hurting
their feelings and was amused to see them pucker up and cry. EKEe
.started to write a book on airplanes and engines and was very
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enthusiastic about it on some days and absolutely uninterested
on others, and when asked about it would become angry and go
away and sulk, At times he was very depressed and irritable with-
out interest in anything; at other times he was interested in
everything, and these changes were frequent and seemed to be
without any basis (R. 99). At times he seemed to enjoy gueats
and was very hospitable; at other times he was very rude and
Just sat and read the newspaper. Ordinarily he was devoted to

_his wife and children but at times they seemed to irritate him
to such an extent that he would leave the house and not return

_ for hours (R. 99-100). During the Christmas holidays in 1931,

- and. for some weeks thereafter, he would break down and ery like

a child, end when questioned would say that he was very depreased
and blue, that everyone else in the world seemed to be happy
while they were constantly having trouble and sickness, On
February 1, 1932, she had an operation, and about February 4th
she told accused that she thought her operation was unsuccessful
end this information affected him deeply and made him depressed ~ °
and melancholy (R, 100). The next day she notieced that he had
been drinking liquor and was very depressed and downhearted,
‘Thereafter she noticed on each visit to the hospital that he had
& strong odor of whisky on his breath, his conversation became
more inecoherent and his depression more obvious; he appeared to’

-~ have no interest in anything., On February 14th she informed
hin that the doctor had decided 1o let her go home the next day,
but he 414 not appear the slightest bit interested, was constantly
gazing out of the window and had a far-away expression on his
face (R, 101), When she arrived home, he was not thers and the
maid informsd her that he hed been aoting queerly all day and
drinking heavily, About 4:;00 o'elock he appeared and came to¢ = .
the door of her room but did not enterj he appeared dazed and
bhad a wild look in his eyes which frightened her, She kept
ealling him but he ignored her and went into a back room (R. 108),
Then he went out of the house and sat in the c¢ar talking to two
nmen, When finally she got accused into her room, she saw that he
had been drinking heavily, his eyes wers glassy and he had ean -
expression on his face which she had never seen before, His cone
versation was incoherent and his answers to questions were
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irrelevant, He declined to eat dinner, saying he was not hungry,

. and fifteen minutes later he said he was hungry and would go to

-a restaurant and eat although thers was DPlenty of food in the
house. He sedmed ummindful of facts as they existed, That
evening he read till about 2:00 a.m. and then came to bed without
saying a word to her (R. 103). His conduct was such that she
talked to a friend about consulting Ceptain Finter, his immediate
superior, but this was prevented by accused's arrest on'February
16th, His conduct, actions and demeanor over a period of several
nonths definitely led witness to beliseve that on February 15,
1932, acocused was insans, did not know right from wrong, and was
not reaponsible for his acts (R. 104), :

12, At the time of trial accused was 28 7/12 years of age,
His mervice is shown by the official Army Register as follows:
" 'm2 1¢, Inf. O.R.C. 12 Jan, 25; accepted 21
Jen, 25; active duty 14 June 25 to 28 June 25 and
from 17 July 25 to 30 Aug. 25 end from 17 July 26
to 30 Aug. 26.= 2 1t. 4.Ce 30 June 263 accepted
7 Sept. 26"

13, The court was legally constituted, No errors injuriously
affecting the substantial rights of the accused were cormitted
during the trial., For the reasons stated, the Board of Review is
of opinion that the record of trial is not legally sufficient to
support the f£inding of guilty of Specification 2, but is legally
sufficient to support the findings of guilty of Specification 1
and of the Charge, and legally sufficient to support the sentence,
Penitentiary confinement for the offense of which accused stands
convicted is authorized by section 284 of the Criminal Code

(USC 18$ 463)0 .
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Private GECRGE D. DAVIS

(8241727), Troop 4, 8th
Cavalry.
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VAR DIPARTVENT
In the Office of The Judge Advocate General
Washington, D.C,

DEC 2 1932

FIRST CAVALRY DIVISION

Trial by G.C.M., convened at
Fort Bliss, Texas, Oct. 1 and
24, 1932, Dishonorable dis-
charge and confinement for
seven (7) years. Disciplinary
Barracks.

HOLDING by the BOARD OF RIVIEW
McNEIL, McDONALD and BRENNAN, Judge Advocates,

l, The recor& of trial in the case of the soldier named above has

been examined by the Board of Review,

2, Accused was tried on the following charges and specifications:

CHARGE I: Violation of the 61st Article of War.

Specification: In that Private George D. Davis, Troop 4,

8th Cavalry, did, at Fort Bliss, Texas, on or about

the 15th day of May, 1932, absent himself without leave
end did remain absent without leave until he surrendered
himself at Jefferson Barracks, Missouri, on or about
the 224 day of lay, 1932.

CHARGE II: Violation of the 934 article of War,

Specification 1: In that Private George D. Davis, Troop 4,

8th Cavalry, did, at Fort Bliss, Texas, on or about

the 14th day of May, 1932, with intent to defraud, ob-
tain the Post E=xchange credit card of Private Floyd
Jenkins, and did forge the name of Private Jenkins to
the Post Exchange credit card and thereby obtain fraudue
lently merchandise from the Post Zxchange amounting to
approximately ten ($10,00) dollars.


http:CAV.il.RY

(146)

Specification 2: (Finding of Not Guilty.)
CHARGE III: Violation of the 96th Article of War, .

Specification; In that Private George D. Davis, Troop 4,

8th Cavalry, did, at Fort Bliss, Texas, on or about
"~ the 13th day of May, 1932, with intent to defraud,

unlawfully pretended that he had been granted three
($3.00) dollars additional credit at the Post Exchange,
well knowing such pretenses to be false as he was
allowed only seven ($7.00) dollars credit each month
at the Post Exchange,

ADDITIONAL CHARGE: Violation of the 96th Article of War,

Specification: In. that Private George D. Davis, Troop 4,
8th Cavalry, did at Fort Bliss, Texas, on or about
September 5, 1932, in testimony before Major HeJ.M.
Smith, Inspector General's Department, in an official
investigation of the death of Corporal Rufus H, Berry,
Battery 4, 824 Field Artillery, make under ocath state-
ments in answer to questions by Major Smith, which
said questions and statements were in substance as
follows:

*Q, Davis, on the Evening of Saturday, September 34,
1932, 4id you witness any trouble between Corporal
Berry, RBattery A, 82nd Fleld Artillery, then a
Garrison Prisoner in the Post Stockade and Pris-
oner Gonzales?

As, No sir,

Qs After supper what did you do?

A, The first thing I 4id was asmoke a cigarette. I
was sitting by the window of the north wing of
the stockade opposite the door of the latrine,
While I was sitting there I saw a bunch of pris-
oners standing around & man on the ground and
I got up and went over there and it was a Cor-
poral. I do not know his name,

Qe Did you hear any words between Corporal Berry
and Priscner Gonzales?

A No sir,

-0



(147)

Q. Before supper did you see any fight between
Corporal Berry and Prisoner Gonzales?

A. Yo sir.

@e Did you hear any words between them?

) A. No sir.

Qe 4re you positive Davis, that you did not see
any sgigns of a fight between Corporal Berry and
Prisoner Gonzzles?

A. Yes sirm,

which statements he did not then believe to be true,

He pleaded not guilty to all charges and specifications and was found

not guilty of Specification 2 of Charge II, but guilty of all other

charges and specifications. Evidence of one previous conviction by summary
ecourt-martial for absence without leave for & period of nine days was
introduced, He was sentenced to dishonorable discharge, forfeiture of all
pay &nd allowances due or to become due, and confinement at hard labor

for seven years, The findings and sentence were not announced at the
conclusion of the trial, The reviewing authority approved the sentence,
designated the Pacific RPranch, United States Disciplinary Barracks,
Alcatraz, California, as the place of confinement, and forwarded the record
of trial under the provisions of article of War 503.

3. The several questions of law presented by the record are stated
and discussed separately below. an extended statement of testimony bear=-
ing on the various specifications-‘is unnecessary.

4. a. The first question presented by the record is whether or not
‘there is substantial competent evidence to sustain the findings of guilty
of Charge I and its Specification. The specification i1s defective in that
i% does not specifically allege that accused absented himself from his
station for the entire period May 15 to May 22, 1932, However, the ‘
statement that accused surrendered himself at Jefferson Barracks, Missouri,
is an allegation that part, if not all, of the alleged absence was from
the station of the accused's organization, and the competent evidence
introduced establishes that the entire period of absence was from accused's
station, The substantial rights of the accused were not injuriously af-
fected by the defective specification. Competent evidence was introduced
to establish the cormencement of the accused's absence without leave,
There was no competent evidence to establish the date of termination ot
that absence, the only evidence on that point being en entry in the
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morning report of Troop A, 8th Cavalry, as follows:

"May, 1932

24th, Pvt Davis, AWOL., to surrendered
to Mil,.Auth, Jefferson Bks, Mo,

IID. 22nd. MR."

This entry is clearly not within the official personal knowledge of the
accused's organization commander, is hearsay, and, if objected to by the
defense, could not properly have been considered by the court, except in
so far as it establishes that on May 24, 1932, the accused was still
absent without leave from his station., However, the defense stated that
there was no objection to the introduction of the extract copy of the
morning report purporting to show the date and place of termination of
accused's absence and, inasmuch as the entry tended to establish that

the actual absence without leave was materially less than accused's
absence from his station and thus was beneficial to accused, the statement
by the defense that there was no objection to its introduction may be
treated as a stipulation that accused did surrender at Jefferson Barracks
on May 22, 1932, The record of trial is therefore legally sufficient

to support the findings of guilty of Charge I and its Specification,

b. The next question presented is whether or not the record is
legally sufficient to support the findings of guilty of Charge II and
Specification 1 thereunder., The Charge and Specification are erroneously
laid under the ©34 instead of the 96th Article of War. The specification
clearly and unequivocally alleges the offense of obtaining property under
false pretenses, the specific property alleged to have been obtained being
described as "merchandise™, which word means gools wares, commodities, or
anything usually bought or sold in commerce. There is no evidence in the
record that accused obtained any merchandise as alleged in the specifica-
tion, the evidence establishing that he obtained from the post exchangse
ncanteen checks™ (officially designated "credit checks™ or "credit coupons™)
to the value of $10 (R. 37-39). While"canteen checks" may.be used for
the purposs of obtaining merchandise, they are not themselves merchandise,
In fact their sale is prevented by the provisions of paragraph 39, AR 210-85,
June 29, 1929, which states that they "will be honored at the exchange
only when presented by the enlisted man whose name appears on the book",
that is, by the enlisted men to whom the credit checks were authorized to
be issued and to whom they were issued, It follows that the record of
trial is not legally sufficient to support the findings of guilty of
~herge II and Specification 1 thereof,
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c. The next question presented by the record is as to its legal
sufficiency to support the findings of guilty of Charge III and its
Specification., This specification is defective in several particulars.
It does not name or describe the person to whom the alleged unlawful
pretense was made., It does not allege any facts showing the specific
intent of the accused, that is, the specific fraud involved, nor does
it allege what person or organization he intended to defraud, nor does
it contain any allegation that he succeeded in defrauding any person or
organization. The evidence at ths trial establishes, however, that as a
result of accused's fraudulent pretense he obtained $3 worth of post
exchange credit coupons, There is no evidence that he used these coupons
to obtain merchandise,

In view of the evidence introduced to support the specification the
question presented is whether or not the defects in the specification
may be cured by the evidence. In the opinion of the Board of Review the
specification is so fatally defective that it cannot be cured by the
evidence Introduced in support thereof, =Zvideunce may only be awailed of
to supply some element erroneously omitted from a specification where
knowledge of the omitted element may reascnably be imputed to the accused
because of its necessarily implied inclusion in the pleading. See par.
87 b (p. 74) M.C.M,, 1928; par. 158 &, M.C.M., 1921, To hold otherwise
would permit punishment for an offense not charged and for which accused
was not brought to trial, A specification must be sufficiently complete
and unambiguous to inform the accused of the offense charged against him,

thus enabling him intelligently to plead to the specification and to
prepare his defense. The specification here under consideration completely
fails to inform the accused of the offense attempted to be charged, The
specification as drafted, except for the last fourteen words thereof,
follows the form ordinarily used to charge the offense of obtaining money
or property by false pretenses and the proof established that he did
obtain credit coupons, which to some extent are equivalent to cash, by
means of the fals: pretenses, But the studied omission of an allegation
that accused obtained money or property by means of the false pretense
negatives the idea that it was intended to charge that he did in fact do
80. However, the staff judge advocate in his review upparently considers
that the offense is a violation of the statutory offense "swindling"
denounced by the dcts of 1858 of the State of Texas (Art. 1545, p. 1188,
Penal Code, Complete Texas Statutes, 1928), and made a par} of the Federal
criminal law by section 289 of the Federasl Penal Code of 1910, Ths
offense of "swindling" is defined as follows:

®1Swindling' is the acquisition of any personal or mov=
able property, money or instrument of writing coanveying or
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securing a valuable right, by means of some false or
deceitful pretense or device, or fraudulent representa-
tion, with intent to appropriate the same to the use of
the party so acquiring, cr of destroying or impairing the
right of the party Jjustly entitled to the same,”

It is clear that the specification does not reasonably advise the accused
that he is charged with a breach of that statute and it was therefore
impossible for him to anticipate that he must meet such evidence as might
properly be offered to establish a breach of that statute, We hold thet
so many elements are omitted from the specification that the substantial
rights of the accused were injuriously affected by the error of plead=-
ing, that the defective specification is not susceptible of cure by

means of evidence, and that the record is therefore not legally sufficient
to support the findings of guilty of Charge III and its Specification.

5. The record of trial is legally sufficient to support the ,
findings of guilty of the Additional Charge and the Specification thersunder,

8 The trial judge advocate did not certify that he personally
recorded the findings and sentence but the record bears physical evidence
of that fact and in any event the validity of the record is not affected.

7+ The maximum punishment authorized for the offenses of which the
accused stands properly convicted is:

a, For the absence without leave proved: confinement at hard labor
for twenty-one days,

b. TFor false swearing: dishonorable discharge, forfeiture of all
pay and allowances due or to become due, and confinement at hard labor
for thres years,

.

Because of the fact that the sentence involves forfeiture of all pay and
allowances due or to become due, the substitutions provided in parsgraph
104 o, M.CoM, 1928, may not be availed of 4o increase the normal term
of confinement authorized for the offenses proven under Charge I and the
Additional Charge.

8, TFor the reasons stated, the Board of Review holds the record
of trial legally insufficient to support the findings of guilty of

8w
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Charge II and Specification 1 thereof, Charge III and its Specification,
and so much of the sentence as provides for confinement &t hard labor
for a period exceeding three yesars and twenty-one days,

, Judge advocate,

wa:z{,, Judge Advocate,

WW Judge Advocate.
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VAR DEPAR&IENT
" In the Office of The Judge Advocate General
- Washington, D,.C.

CM 199672

UNITED STATES .FIRST'CAVAIBYDIVISIbN

Ve Trial by G.C.M., convened at
Fort Bliss, Texas, November
7 and 8, 1932, Dishonorable
discharge and confinement for

- two (2) years. Disciplinary
-Barracks,

Private KENNETH B, SOUTHERN
(e488618), Battery B, 824
Field Artillery,

'HOLDING by the BOARD (F REVIEW
McNEIL, McDONALD and BRENNAN, Judge Advocates,

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2, The accused was tried upon the following charges and specifie
cations:

CHARGE I: Violation of the 93d airticle of War. (Not Guilty.)
Specification 1: {Not Guilty.)
Specification 8 (Not Guilty.,)

CHARGE II: Violation of the 96th irticle of War,

Specification: In that Private Kenneth B. Southern, Battery
B, 824 Field Artillery, did at El Paso, Texas, on or
about October 5, 1932, feloniously have in his posses-
sion one liberty bond, 4th issue, value $100,00, the
property of Sergeant William M, Wolter, Quartermaster
Detachment, Fort Bliss, Texas, then lately before
feloniously stolen, taken and carried away; hs the
said Private Kenneth B. Southern, then well knowing

_ the said liberty bond to have been so feloniously
‘stolen, taken and carried away, ,

hst ] pléaded not guilty to all chai-ges and specifications and was found
not guilty of Charge I and Specifications 1 and 2 thereunder but
guilty of Charge II snd its Specification, No evidence of previous
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convictions was introduced, He was sentenced to dishonorable dis-
charge, forfeiture of all pay and allowances due or to become due,
and confinement at hard labor for two years. The reviewing authority
approved the sentence, designated the Pacific Branch, United States
Disciplinary barracks, slcatraz, California, as the place of con-
finement, and forwarded the record of trial under the provisions of
article of var 503.

3. The record of trial presents three questions which may be
stated as follows:

8. Is so much of the finding of guilty of the Specification
of Charge II as finds that accused possessed the stolen property
"feloniocusly" valid?

b, If the answer to & be in the negative, does the record of
trial warrant modification of the finding of guilty and approval
of the finding as modified?

¢. Is the sentence legal?

4, a. The first two questions will be considered together, No
statute of the United States nor of tire Stete of Texas has been
found which denounces as an offense the alleged misconduct of the
accused (possession of stolen property), nor is-'the offense charged
against him &an offense at common law., ‘7e thersfore hold that the
wrongful possession by the accused of the stolen property was not
felonious and that the offense charged, of which the accused stands
convicted, Is rurely a nmilitary offense.— The possession was, however,
knowirgly wr‘“gfui«ﬂﬁd;-under’%he circumstances shown, was of a nature
%0 bring discredit upon the military service, The word "felonious"
is of broad meaning and imports, among other elements, knowing and
intentional wrongdoing. The knowingly wrongful possession by accused
of the stolen property, as shown by the evidence, is therefore
necessarily included in the felonious possession charged, and the
finding of gullty of the specification may legally be modified accord-
ingly.

b. The Iixecutive order limiting punishments does not list the
offense involved herein nor any clearly analogous offense, However,
the offense is closely related to those denounced in section 288 of
the Federal Penal Code of 1910 (USC 18:467), that is, the buying,
receiving or concealing, in the places described in section 272 of

. the Penal Code (USC 18:451), stolen property known to have been
stolen, That statute authorizes confinement for three years for the
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acts thereby made criminal, The sentence of two years' confinement
imposed in this case is held to be valid,

5. For the reasons hereinabove stated, the Board of Review
holds the record of trial legally sufficient to support only so
much of the finding of guilty of the Specification of Charge II
as involves a finding that accused did, at the time and place alleged,
wrongfully and knowingly have in his possession the stolen property
described in the specification, then well knowing that such property
had been stolen, taken and carried away from the named owner thereof,
end legally sufficient to support the sentence,

%ML&(% Judge Advocate,

wml M Judge Advocate,
] 6r—zbw7<l¢114f°¢4n~ﬂ——, Judge Advocate,
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WAR DEPARTMENT
In the Office of The Judge Advocate General
Weshington, D.C.

CM 199690

UNITED STATES THIRD CORPS AREA

Trial by G.C.M., convened at
Langley Field, Virginie,
November 15, 1932, Confinement
for six (8) months and fore
feiture of 314 per month,
Langley Field, Virginia,

Ve

Private DONAID R, LEE
(6541732), Headquarters
Company, 7th Infantry.

CPINION of the BOARD (F HEVIEW
McNEIL, McDONALD and BRENNAN, Judge Advocates
ORIGINAL:EXAMINATION by WALSH, Judge idvocate,

1. The record of trial in the case of the soldier named above,
having been examined in the office of The Judge Advocate General
and there found legally insufficient to support the findings and
sentence, has been exsmined by the Board of Review and the Board
submits this, its opinion, to The Judge Advocate General,

2., The accused was tried upon the following Charge and Speci-
fiecation:

CHARGE: Violation of the 58th Article of War,

Specification: In that Private Donald E. Les, Hq. Co.
(then corporal), 7th Infentry, did, at Vancouver
Barracks, Washington, on or about Mareh 12, 1932,
desert the service of the United States and did
remain absent in desertion until he surrendered
himself at Langley Field, Virginia, on or about
September 22, 1932,

He pleaded not guilty to the Specification, and to the Charge "Not
guilty of violation of the 58th Article of War, but guilty of viola-
tion of the 8lst Article of War®, He was found of the Specification
guilty, except the words “dssert™ and "in desertion®, substituting
therefor ths words “absent himself without leave from™ and "without
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leave", of the excepted words not guilty and of the substituted
words guilty, and of the Charge not guilty, but guilty of violation
of the 8lst Article of War. No evidence of previous convictions

was introduced. He was sentenced to confinement at bard labor for
six months and forfeiture of §l4 per month for a like period. The,
reviewing authority approved the sentence, ordered it executed,

and designated Langley Field, Virginia, as the plaece of confinement.,
The sentence was published in General Court-Martial Orders No. 187,
Headquarters Third Corps Area, November 23, 1932,

S¢ The record of trial discloses that Captain John P, Richter,
Air Corps, the officer signing the chargesas accuser, sat as a
member of the court throughout the trial of the accused, notwith-
standing the provision of Article of War 8 that "no officer shall
be eligible to sit as a member of such court when he is the accuser®™,
Before the arraignment of the accused, the assistant trial Judge
advocates asked that Captain Richter be excused from sitting as a
member of the eourt inasmuch as he had signed the charges (R. 2);
whereupon, the following diacussion took place:

"Law Member: Do you, Captain Richter, kmow anything
. about this case?

Captain Richter: I do not.

Law Member:; Capteain Richter will not be excused.®

Thereaféer, when the accused was offered an opportunity to challenge,
. no challenge was interposed to Captain Richter as a member of the
court (R. 2).

Captain Richter as the officer preferring the charges made
oath before a duly qualified officer that he had investigated the
matters set forth in the Specification and Charge end that the same
were true in fact to the best of his knowledge and belief (R. 3).
"in officer who has signed and sworn to the charges in a particular
case is necessarily an accuser in that case", Par, 60, M.C.M,, 1928,
It thus eppearing that Captain Richter was legally ineligibdle to
sit a3 a member of the court, it follows that the court which tried
the accused was not legally constituted, was without jurisdiction
to try the accused, and the proceedings are null and void &b initio.
CM 152893, Pentecost,
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4. Tor the reasons above stated, the Board of Review is of
opinion that the record of trial is legally insufficient to support

the findings and sentence.
1¢;;E;;égf;"422%5;5/17/;
, Judge Advocate,
m, Judge advocate,

—

WW , Judge Advocate,

To The Judge Advocate General,
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WAR DEPARTMENT
In the Office of The Judge Advocate General

Washington, D. C.
v . .
Pee 22 4 ‘d{ % R
Military Justice -+

C. M. No. 195788

UNITED STATES ) FOURTH CORPS AREA

) .
vs. ) Trial by G.C.M., convened at
) Fort McPherson, Georgia,
) December 5, 1932. Confine-
) ment for two (2) years.
)

Penitentiary.

General Prisoner JAMES B.
KINGSTON.

HOLDING by the BOARD OF REVIEW
MeNEIL, McDONALD and BRENNAN, Judge Advocates.

1. The record of trial in the case of the general prisoner named
above has been examined and is held by the Board of Review to be legally
sufficient to swpport the sentence.

2. Penitentiary confinement is authorized for the offense of which
accused stands convicted, but he may not lawfully be confined in a
penitentiary until he has served the existing sentences to confinement
heretofore adjudged against him or until the unexecuted portions thereof
shall have been remitted. AW 42; Sec. 276, Act of March 4, 1909 (UsC

18:455); par. 94, ITM 1928,
/d"’ (j y Judge Advocate.

:; ,i z‘&‘)wq,/d Judge Advocate.

m M , Judge Advocate.
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WAR DEPARTNIANT
In the Office of The Judge Advocate Genarsl
Washington, D.C,

Daa. 1k lq;ﬁi
CM 199737 ‘

UNITED STATES SIXTH CORPS AREA
Trial by G.C.M., convened at
Jefferson Barracks, Missouri,
November 18, 1932, Dishonor-
. able discharge end confinement
for six (6) months, Jefferson
Barracks, Missouri,

Ve

Private RAYMOND C. TAFT
(6797708), Headquarters
Company, 6th Infantry.

HOLDING by the BOARD OF REVIEW
McNEIL, McDONALD and BRENNAN, Judge Advocates,

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review, and found legally sufficient
to support the sentence,

2. The accused was tried upon the following Charge and Speci-
fication:

CHARGE: Violation of the 94th Article of War,

Specification: " In that Private Raymond C. Taft, Head-
quarters Company, 6th Infantry, did, at Jefferson
Barracks, Missouri, on or about the 2lst day of
October, 1932, feloniously take, steal and carry
away 1l United States Army Motion Picture coupon
books, of the value of about $1.80 each, property
of the United States furnished and intended for
the military service thereof,

He pleaded not guilty to, and was found guilty of, the Charge and
Specification., Evidence of one previous conviction by general courti=
martiasl for converting to his own use a Ford automobile, property of
another soldier, was introduced., He was sentenced to dishonorable
discharge, forfeiture of all pay and allowances due or to became due,
and confinement at hard labor for six months., The reviewing authority
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approved the sentence, designated Jefferson Barracks, Missouri,
&8 the place of confinement, and forwarded the record for action
under Article of War 50%.

3+ 'The substantial question presented by the record of trial
is whether or not the property described in the specification is
property of the United States, furnished and intended for the
military service thereof. The United States Army Motion Picture
Service is a welfare activity under supervision and regulation of
the War Department. Its funds and other property, including coupon
books, are purchased from profitas aceruing from the exhibition of
motion pictures and are not public funds, although they are quasi=
public in their nature in the same manner as ere post exchange funda
and compeny funds, that is, they are held by the government through
its officers for the benefit of the Army personnel, Dig..Cps. JAG,
191 2~-1930, sec, 1715; AR 210-390, M=y 28, 1929; Op. JAG, 241.3, Feb.
25, 1932, It follows that the government has a special property
in the funds and property of the Motion Picture Service, which
special property warrants the allegation that the coupon books are
property of the United States. However, such property does not fall
within the description of the property defined in the ninth clause
of the 94th Article of War, which denounces the theft of property
of the United States "furnished or intended for the military service
thereof", Par, 150 i, M.C.M., 1928,

4, Although the United States has such a special property
in the funds and property of the Army Motion Picture Service as to
permit alleging ownership thereof in the United States, such plead-
ing is objectionable as a matter of policy for reasons which it is
not necessary to state for the purpose of this holding. The exist-
ing practice of alleging ownership of money and property pertaining
to quasi=public funds in the organization to which the fund pertains,
such as a designated post exchange or company fund, should not be
departed from. In the instant case, ownership should have been
stated to be in the United States Army Motion Picture Service, See
AR 210-390, May 29, 1929.

5. TFor the reasons stated, the Board of Review holds the
record of trial legally insufficient to support so much of the find-
ing  of guilty of the Specification as finds that the property desw-
cribed therein was furnished and intended for the military service
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of the United States, and legally insufficient to support the
finding of guilty of a violation of the 94th Article of War, but
legally sufficient to support a finding of guilty of the 93d
Article of War, and legally sufficient to support the sentence.

M % ” , Judge Advocate.

: Mtﬁj , Judge Advocata

WW , Judge Advocate,
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WAR DEPARTMENT
In the Office of The Judge Advocate General
Washington, D.C.

cM 199811 ceo g

UNITED STATES ; THIRD CORPS AREA
v. ) Trial by G.,C.M., convened at
) Fort Hoyle, Meryland, December
Private First Class )
RICHARD L. MADISON )
(6312854), Band, 6th )
)

Field Artillery.

6, 1932, Dishonorable dis-
charge and confinement for

. one (1) year. Disciplinary
Barracks,

HOLDING by the BOCARD OF REVIEW
McNEIL, McDONALD and WILLIAMS, Judge Advocates
ORIGINAL EXAMINATION by O'KEEFE, Judge Advocate,

1. The record of trial in the case of the soldier ﬁamad above
has been examined by the Board of Review,

2. The accused was tried upon the following charge and speci-
fications:

CHARGE: Violation of the 934 Article of War.

Specification 1: In that Private lst Class, Specialist
4th Class, Richard L, Mzdison, Band 6th Field
Artillery, did, et Fort Hoyle, Md., between April
12, 1932, and October 13, 1932, feloniocusly take,
steal and carry away nineteen (19) U.S.A.M.P.
coupon books of the value of two dollars and forty
cents ($2.40) each, to the total value of forty-
five dollars and sixty cents ($45.60), the property
of Captain John H. Fye, 6th Field Artillery,

Specification 2: In that Private lst Class, Specialist
4th Cless, Richard L., Madison, Band, 6th Field
Artillery, did, at Fort Hoyle, Md., between April
1, 1931, end October 13, 1932, feloniously embezzle
by fraudulently converting to his own use six (6)
Barber Tickets, of the value of $6.60, the property
of the Post Barber, Fort Hoyle,. Marylend, entrusted
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to him for safe-~keeping and sale to members
of the Band, 8th Field Artillery, by the Post
Exchange Officer, Fort Hoyle, Maryland.

He pleaded not guilty to, and was found guilty of, the Charge and
both specifications, No evidence of previous convictions was
introduced, He was sentenced to reduction to the grade of private,
dishonorable discharge, forfeiture of all pay and allowances due or
to become due, and confinement for one year. The reviewing authority
approved the sentence, designatbd the Atlantic Branch, United States
Diseiplinary Barracks, Governors Island, New York, as the place of
confég;ment, and forwarded the record for action under Article of
War o ‘

3. The evidence as to embezzlement of the barber tickets is
clear and convineing, and therefore the findings of guilty of the
Charge and Specification 2 thereunder are legally sufficient,

4, The principal question presented by the record of trial
as to Specification 1 is whether the evidence as to the taking of
the coupon books, which accused admitted taking, shows a trespass,
an essential element of the crime of larceny.,

The material evidence bearing upon this point shows that
since December, 1930, accused has been the band clerk (R. 6), and,
as such, was intrusted by the commanding officer of the Band with
the custody, care and control of the U.S.A.M.P. coupon books,

Due to a change in the price of books, all outstanding books were
called in on April 12, 1932, and thirty new books were issued to
the Band and receipted for by the organization commander, who
turned them over to accused without instructions and without taking
a receipt for them (R. 7-12). Accused kept the books in the
orderly room in & locked desk drawer and possessed the only key
(R. 6). The procedure in handling the books appears to have been
for eccused to issue the books to such members of the organization
as desired them, to take signed receipts for the books thus sold,
and to place appropriate charges on the monthly collection sheet.
No restriction was placed on accused as to the number of books one
man could sign for (R. 10)., The organization commander testified
that he expected accused to account for the books "at any time"
(R. 28), but he made no check of the books from April 12 to
October 13, 1932, when a shortage of nineteen books was reported
by accused (R. 10). At that time accused had only four books

and signed receipts for seven others (R. 7), and said, "I took
them" (R. 8). An audit of all moving picture accounts had been

-2-
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ordered for the following Monday (R. 11)., The organization clerks
very frequently brought the monthly collection sheets to the
recreation officer, paid either with cash or check for the books
sold, end received new ones in the number paid for. The band and
a majority of the batteries did this. A shortage could exist in
an organization after such monthly settlement as new books were
issued only to cover the cash paid in (R. 10,16,19-20). Accused
testified that he had kept up the practice of converting the

books to his own use for six or eight months; some of the books he
used and some of them he sold (R. 30).

5. The evidence clearly shows that the accused was in lawful
possession of the moving picture coupon books which hed been turned
over to him by the organization commander, He (accused) kept them
in a locked drawer to which he alone had a key; he issued them to
members of the organization, made the charges on the collection
sheet, settled with the recreation officer and obtained new books
for those sold, all without instructions from his commanding
officer, or without any check by him for six months at least and
possibly longer. ‘To say, under these circumstances, that the accused
had custody only rather than possession would be a judicial fiat which
the Board is not willing to make, Nor is there any evidence that at
the time of obtaining possession of the books the accused had the
intent to convert them to his own use or that any fraud or trick was
present which would make the taking larceny. There being no
trespass, either actual or constructive, against possession shown
by the evidence in the present record, the conviction of larceny
cannot be sustained. See CM 197396, Christopher; CM 198485, Wood,
See also the following cases holding that the wrongful conversion by
a soldier of clothing or similar property issued to him, is embezzle-
ment and not larceny because no trespass was committed in acquiring
possession of the property: CM 136974, Thomas (blanket); CM 172328,
Dipardo (raincoat, breeches, leggins, hat); CM 183135, Cavanaugh (glove),

8. For the reasons hereinabove stated, the Board of Review
holds the record of trial not legally sufficient to support the
finding of guilty of Specification 1, but legally sufficient to
support the findings of guilty of Specification 2 and the Charge,
and legally sufficient to support only so much of the sentence as
involves dishonorable discharge, forfeiture of all pay and allowances
due or to become due, and confinement at hard labor for six months,

%/W , Judge Advocatoe,

%./ Judge Advocate.
MZMM» Judge Advocate.
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WAR DEPARTMENT
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON

Falei 14,1433

CM 199838

UNITED STATZES NINTH CORPS AREA

Trial by G.C.M., convened at
March Field, California,
December 5, 1932, Dishonorable
discharge, suspended, and con-
finement for one (1) year.
Disciplinary Barracks.

Ve

Private JESSE FRIEDMAN
(R~43630), Battery E,
34 Field Artillery,

HOLDING by the BOARD OF REVIEW
McNEIL, McDONAID and WILLIAMS, Judge Advocates.,

1. The record of trial in the case of the soldier named above,
having been examined in the office of The Judge Advocate General
and there found legally insufficient to support the findings and
sentencs, has been examined by the Board of Review and held to be
legally sufficient to support the findings and sentence as -approved
by the reviewing authority.

2. The record of trial shows that Major Lloyd N. Keesling, Air
Corps, the president and law member of the court, was challenged for
causs by the defense "as having certain knowl edge of the case which
should not be considered prior to the presentation of the prosecution
or the defense%™, but it contains no evidence to sustain the challenge.
Ma jor Keesling made no statement and the challenge was not sustained.

In a certificate attached'to the record of trial, Major Keesling
states:

"When the trial judge advocate asked (R 4) if any
member of the court had formed an opinion of any material
facts or had any other reason to believe himself dis=-
qualified or was aware of any fact which he thought might
cause him to be challenged, and requested that such member
so announce in order that he might be excused or challenged,
Ma jor Keesling, law member and president of the court, re-
mained silent, which silence was understood to mean that


http:prior.to
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he had formed no opinion, knew no material fact, and
was not aware of any fact which he thought might
cause him to be challenged.

" wThereafter, when the defense challenged Ma jor
Keesling on account of his *having certain knowledge
of the case which should not be considered prior to
the presentation of the prosecution or the defense’,
and the court was closed, Major Keesling did not
withdraw, but did nothing more while the court was in
closed session than to confirm what in fact his
silence implied when he did not respond to the query
of the trial judge advocate referred to above, that
is, he merely told the court while in closed session
what was implied by his silence. He did not partici-
pate in the deliberations of the court while in closed
session, nor did he vote on the challenge, which was
by secret written ballot, of the other members of the
court,.”

Although there is no requirement of statute that the challenged
member withdraw when the court closes to consider his eligibility,

it is a practice of long standing which should be followed, How-
ever, the failure to exclude the challenged member during the court's
deliberation on the challenge does not invalidate the proceedings
unless it appears saome injury has been done to the accused‘'s sub-
stantial rights. In this case the court's ruling in not sustaining
the challenge was proper. It is not apparent from the record that
any substantial right of the accused was injuriously affected by the
fajilure of Major Keesling to withdraw during the court's deliberation
on the challenge, and therefore this procedural irregularity does not
invalidate the proceedings. CM 111624, McClure; 126974, Millick;
139027, Thatcher; 154752, Reynolds; 171109 Chitwood; 186755, Keller;
Winthrop, Reprint 1920, pp. 2ll-212,

/%// ’/LM/ stvonte.

mb&oﬂ,«. J&( Judge Advocate,
%ﬂ//‘d/}a) })/Wumxﬂ,mdge Advocate,
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WAR DEPARTMENT
In the Office of The Judge advocate General
Washington, D.C.

Cif 199841 MAR 13 1933

UNITED STATES SIXTH CORPS ARFA

)

)
Ve ) Trial by G.C.M., convened at
) Fort Sheridan, Illimois,
Private JOHN B. MIOTKE )
(6804891), Battery D, )
3d Field Artillery. )
)

December 9, 1932, Dishonorabls
discharge and confinement for
six (8) months. Fort Sheridan,
Illinois.

HOLDING by the BCARD OF REVIEW
MeNEIL, McDONALD and HAIL, Judge Advocates,

1. The rscord of trial of the soidier named above has besn
examined by the Board of Review,

2. The accused was tried upon the following Charge and Speci=-
fication:

CHARGE: Violation of the 94th Article of War,

Specification: In that Private John B. Miotke,
Battery D, 34 Field Artillery, did, at Fort
Sheridan, Illincis, on or about November 18,
1932, knowingly end wilfully misappropriate
one woolen shirt, value about $2.46, property
of the United States, furnished and intended
for the military service thereof.

He pleaded not guilty to, and was found guilty of, the Charge &nd
Specification, and was sentenced to dishonorable discharge, forfeiture
of all pay and allowances due or to become due, and confinement at
hard labor for six months, ZEvidence of three previous convictions

by sumary court-martiel was introduced, two for absence without

leave and one for failure to take prophylactic treatment as required
by standing orders, The reviewing authority approved the sentence,
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designated Fort Sheridan, Illinois, as the place of confinemént,
and forwarded the record of trial pursuant to Article of War 50%.

3. The accused was charged with and convicted of knowingly
and wilfully misappropriating one woolen shirt, property of the
United States, furnished and intended for the military servicse.

The evidence clearly establishes larceny of the shirt. The
question is therefore presented whether the findings of guilty may
be sustained, or stated in other words, whether misappropriation
of government property as denounced in the ninth subparagraph of
Article of War 94 is an offense necessarily included in the offense
of larceny.

4, The evidence briefly surmarized establishes the following
facts; A woolen shirt belonging to the United States was, on
November 18, 1932, issued to Private Arris H. Corey, Battery D,

334 Field Artillery, and placed by him in his foot locker. Accused
was the only one seen in the squadroom at the time (R. 7,8,11).
Later the same day, Corey missed the shirt, He did not lend any
of his clothes to the accused or to anyone else (R. 8,9)., On
November 2lst, the shirt was found in the guardhouse in a box or
shelf assigned to accused (R. 22,27). An attempt had been made

to obliterate Corey's battery number which he had marked on the
shirt at the time of receipt- thereof (R. 10,13). Accused testified
that he took the shirt but intended to return it as soon as he was
_ released from the guardhouse, which would be in twenty-five days
(R. 33,34).

5. The wrongful taking of the shirt was charged as alleged in
the specification on the theory, as stated in the review of the
staff judge advocate, that misappropriation is a comprehensive
offense which "might be sustained on facts that would sustain a
conviction of larceny, or on facts that would sustain embezzlement
but not larceny, or on facts that would sustain converaion only"

v

The 94th Article of War declares that

_ "Any person subject to military law who ***
steals, embezzles, knowingly and wilfully misappro-
priates, applies to his own use or benefit, or
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wrongfully or knowingly sells or disposes of any
**% clothing *** or other property of the United
States furnished or intended for the military
service thereof *** ghall, on conviction thereof,
be punished by fine or imprisonment, or by such
other punishment as a court-martial may ad judge,
or by any or all of said penalties.,"

The words describing each of these crimes must be given effect.

The words "knowingly and wilfully misappropriates™ were intended

to include ects not covered by the previous words "steals" and
"embezzles", as for example, where a quartermaster uses, to build
a floor in the basement of the quarters assigned to him, cement

- which had been intended by the government to be used in building

a road in another part of the post, To give the words "knowingly
and wilfully misappropriates™ the same meaning as the word "steals"
or the word "embezzles" is to eliminate these words from the
statute, This cannot be done$/7W1lful misappropriation of property
was an offense unknown to the common law, A careful search of
state and federal statutes fails to disclose a single instance
where an act of misappropriating property is denounced as an offense
whers it is not predicated upon some sort of rightful custody,
management, care, control, supervision or possession of the property
in the person charged./ "Misappropriating means devote to an un-
euthorized purpose®, Par., 150 i, M.C.M. One cannot misappropriate
that over which he has no control or supervision, Neither can one
devote property to a purpose where he exercises no lawful authority
respecting such property. / The term is usually, if not exclusively,
used in statutes denouncing fraudulent deals by bankers, brokers,
factors, agents, trustees, officers and others who fraudulently
nmisapply property over which they exercise some supervision and
control."?ihe evidence therefore fails to establish the allegation
that the accused misappropriated the shirt, in violation of the

94th Article of War,

6. By the conclusion that the evidence fails to sustain the
finding of guilty of knowingly and wilfully misappropriating the
property, we are brought to consideration of the further question
of law presented by the record whether the proved wrongful teking
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of the property is an offense included in the specification
alleging misappropriation,

On December 4, 1925, The Judge Advocate General, in replying
to a request for en sdvance decision in CM 170613, Williams,
wherein the court by exceptions and substitutions found the
accused guilty of larceny of blankets instead of embezzlement as
charged, stated:

*2. It is not necessery to discuss the evidence
further than to say that it clearly shows that ths
accused was not the agent of any one in respect of the
property in question and that it was not entru ted to
him by any one. The evidence was clear that the ac-
cused, while at the clothing warehouse drawing clothing
for his battery, came within reach of the over.oats
and blankets in question and without any claim of
right or suthority surreptitiously seized and carried
them away and later conveyed them to Raleigh, where he
was apprehended in the act of selling them to the pro-
prietor of a store,

*3., In the administration of military justice
the offenses of embezzlement and larceny have always
been considered so distinct and separate that upon a
trial for an alleged commission of one an accused
cannot properly be convicted of the other by way of
exception and substitution of tems in the charges.

In the opinion of this office the action of the court
in finding as it did was not authorized by established
precedent and was contrary to the rules of pleading and
practice, to the effect that an accused cannot properly
be convicted of an offense which is not set out or in-
cluded in the charges upon which he is tried,

*4, It is, therefore, recommended that the
sentence be disapproved and that the accused in this
case be brought to trial upon charges correctly alleging
larceny of the property involved in this case."

The principle above enunciated was followed in CM 172328, Dipardo,
in which a conviction of larceny was reversed by the Board of Review

-
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because. "no trespass was proved to have been committed by the
accused in acquiring possession of the property in question®,

and in CM 183793, Snyder, in which a finding of guilty of
embezzlement on a trial for larceny was held unauthorized and
illegal., The prior cases of CM 143532, Sutula, and CM 147022,
Murphy, in which, on trial for larceny, substituted findings of
guilty of misappropriation were upheld by the Board of Review
without opinion, have not been followed since the Willismms case
in 1925, above referred to, and were expressly overruled in

CM- 197398, Chiistopher, in which the Board of Review stated that
the words “feloniously take, steal and carry away indivisibly
8ignify end contain the inexpugnable element of a taking of the
propsrty in question by the accused, and do not impliedly include
the appropriation thereof by him, either fraudulent or wrongful' -
In its opinion in that case, the Board also said: .

- "H% the conviction for an offense included in »
the accusation is limited to one necessarily included : . .o
therein or to an attempt to commit the offense charged, B

“under R.S, 1035, as the statute has been construed by
the Federal Supreme Court in Sparf v. U.S., 156 U.S.
51, 63, On the question of the averment requisites in
the offense of misappropriation of preperty now under .
consideration, an instructive case is that of Evans v,
U.S., 153 U,S. 584, 587, involving the sufficiency of
an indictment for wilful misapplication of national
bank funds, under R.S. 5209, wherein the Supreme Court

said:

tThe crime must be charged with precision
and certainty, and every ingredient of which 1%
is composed must be accurately and clearly
‘alleged, United States v. Cook, 17 Wall. 168,
174; United States v. Cruikshank, 92 U.S. 542,
558, "The fact that the statute in question,
read in the light of the common law, and of other
statutes on the like matter, enables the court
to infer the intent of the legislature, does noi
dispense with the necessity of alleging in the
indictment all the facts necessary to bring the
case within that intent."™ United States v. Carll,
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105 U.S. 611,

'Even in the cases of misdemeanors, the
indictment must be fres from all ambiguity
and leave no doubt in the minds of the accused
and the court of the exact offense intended to
be charged, not only that the former may know
what he is called upon to meet, but that, upon
& plea of former acquittal or conviction, the
record may show with accuracy the exact orfense
to which the plea relates,'"

" The reason for holding that on a trial for larceny an accused
may not legally be convicted of embezzlement is because the two
crimes are separate and distinet, larceny requiring that possession
of the property be obtained by the thief by trespass whereas em=
bezzlement, as defined by the Supreme Court in Moors v, United
States, 160 U,S. 268, is the fraudulent eppropriation of property
by a person to whom it has been intrusted or into whose hands it
has lawfully come. This basic distinction applies with equal
force to the crimes of larceny end misappropriation, which latter
is closely related to embezzlement.  Accordingly, the Board of
Review is of opinion that the proved wrongful taking of the
property is an offense not included in the specification, but is
an entirely different offense,

7. ZFor the foregoing reasons the Board of Review holds the
record of trial not legally sufficient to support the findings of

guilty and the sentence, .
v %/ %}Qﬁge Advocate,

, Judge Advocate,

, Judge Advocate,
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WAR DEPARTMENT
In the QOffice of The Judge Advocate Genersl
Washington,D.C,

A5 13 1973
CM 199858

UNITED STATZES SIXTH CORPS AREA

Trial by G.C.M., convened at
Selfridge Fleld, Michigan,
December 12, 1932, Dishonor—
able discharge, suapended,
and confinement for six (6)
months, Selfridge Fielg,
Michigen.

Ve

Private RAYMOND C. RICHARDS
(6768961), 27th Pursuit
Squadron, Air Corpa.

HOLDING by the BOARD OF REVIEW
McNEIL, McDONALD and BRENNAN, Judge Advocatea,

1. The record of trial in the case of the soldier named asbove,-.
having been examined in the office of The Judge Advocate General
and there found legally insufficient to support the findings and
sentence, has been examined by the Board of Review and held to be
legally sufficient to support the findings and sentence as approved
by the reviewing authority,

2. Captain Rowland C. W. Bleasley, Air Corps, was accused's
immediate commanding officer at the time he absented himself without
leave, He sat as a member of the court-martial which tried the
accused. There is nothing in the record of trial to indicate that
he was an accuser in the case, In accordance with regulations, and
in strict pursuance of his duty, he made an entry in the morning
report of the 27th Pursuit Squadron recording accused's change of
status on August 24 from duty to absent without leave., The charges
upon which accused was tried were signed and sworn to by a non-
conmissioned officer who was not a member of Captein Blessley's
cormand, Article of War 8, providing for the appointment of general
courts-martial, states that "no officer shall be eligible to sit as
& member of such ccurt when he is the accuser or & witness for the
prosscution™, "An accuser either originates the charge or adopts
and becomes responsible for it.™ Par. 5, M.C.M., 1928, Ceptain
Blessley did not administratively drop accused from the rolls of
his organization as a deserter, nor prefer the charges, and there is
no warrant for assuming thaet he is an accuser, even if it be assumed
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that the administrative act of dropping a man as a deserter makes
the officer taking such action an accuser within the meaning of
Article of War 8, a proposition the correctness of which we do

not conceds, The Board of Review takes judicial notice of matters
that are of common knowledge in the Army, Among the facts so

noted is that officers who have administratively dropped enlisted
men as deserters have subsequently recommended that the charge of
desertion so entered on the records of the organization be set
aside as having been erroneously made, and that this procedure,

as shown by the records of this office, is of daily occurrence,

If the dropping of a man as a deserter constitutes the officer
taking such action an accuser in a subsequent trial for the offense,
then even though an officer does everything in his power to have the
charge of desertion set aside and to prevent trial, he must be held
to be an accuser, We find no authority for such a construction of
the word "accuser® as used in the Articles of War and the Manual
-for Courts-Martial, and such construction is inconsistent with the
authoritative definition quoted earlier in this paragraph, and with
prior holdings of the Board of Review.

- Accused and his counsel were charged with kmowledge that
Captain Blessley was in commend of the 27th Pursuit Squadron on the °
day accused absented himself without leave. His position as command-
ing officer rendered him lieble to challenge for czuse if accused
considered such action desirable. Accused's failure to exercise
his right to challenge for cause or peremptorily was a waiver of
all known grounds of challenge and therefore no presumption can be
indulged in that Captain Blessley was disqualified by reason ot
prejudice or otherwise, _ -

3 Among the papers accompanying the record of trial is the
report of investigation of accused's unauthorized absence required by
paragraph 6 4, AR 615-300, March 16, 1932. The report is signed by
Captain Blessley, dated September 20, 1932, approximately one and a -
half months later than the commencement of accused's unauthorized.
absence, and is made on a mimeographed blank form, Such a report is
required to be prepared in every case of absence without leave of an
enlisted man irrespective of whether or not the man subsequently
may be dropped as a deserter, The form used by Captain Bleasley
is objectionable in that its mimeographed parts apparently are
framed on the assumption that everv ahmen~e without leave is a
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desertion, The final paragraph of the report signed by Captain
Blessley is as tollows'

"After careful consideration of all fects pre-
sented, it is my opinion evidence of soldier's intent
to desert is present and that the probabls cause or
motives for his desertion are as follows:

Unknown."™

All of this paragraph except the word "Unknown" is mimeocgraphed,

The opinion expressed by Captain Blessley that “evidence of soldier's
intent to desert is present™ is not supported by the remainder of
the report nor is it consistent with Captain Blesaley's failure to
drop accused as a deserter. However, on the face of the report

it appears that Captain Blessley stated over his signature that
evidence of desertion was present. That opinion, of eourse, could
not make him an accuser in the trial of the accused. It might
afford ground for challenge for cause,

Qur consideration of the papers accompanying the record of
trial in this case was impelled by the memoranda subtmitiing the
cases to the Board of Review, It is not to be understood as a de-
termmination that the Board of Review has any lawful authority to
hold a record of trial legally insufficient to support the sentence
unless the record of trial itself is insufficient irrespective of
what may appear in the accompanying papers. That question is not
presented nor decided in this case, »

%/ Wmdge Advocate.
L Oy ' 4
M , Judge Advocate,
— °

WWV o Judge Advocate,
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VAR DEPARTMENT
In the Office of The Judge Advocate General
Washington,D.C.

CM 199918

UNITED STATEZES ) SEVENTH CORPS AREA
)
V. ) Trial by G.C.M., convened at
) Fort Leavenworth, Kansas,
Captain WALLACE F. SAFFORD ) December 14, 16 ahd 17, 1932,
(0-8507), Cavalry (DOL). ) Dismissal,

CPINION of the BCARD OF REVIEW
MoNEIL, McDONAID and EALL, Judge Advocates.,

l. The Board of Review has examined the record of trial in
the case of the officer named above and sultmits this, its opinien,
to The Judge Advocate General, .

2. The accused WQS‘tried upon the following charges and speci-
fications: .

CHARGE I: Violation of the 95th Article of Wer.

Specification 1: In that Captain Wallace F, Safford,
Cavalry (DOL), did, at Fort Leavenworth, Kansas,
on or about October 20, 1931, wrongfully induce
Major JeJ«B. Williams, F.de, Captain H.L.P. King,
S.C., and Captain Clinton Rush, Infantry, to sign
Jointly and severally as accommodation co-makers
& promissory note then and there executed by the
aforesaid Captain Safford with his wife, Majorie
B. Safford, as co-maker, in the sum of $1000
payable to the Morris Plan Company of Kansas City,
Mo,., by then and there representing that he, the
said Captain Safford, would pay, when due, the
assumed obligation in accord with a collateral
agreement to deposit $20 each week for 50 weeks
on an assigned investment certificate, beginning
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from the date of the note, October 20, 1931;

he, the said Captain Safford, then well knowing
~that he had no reasonable prospect of making

such deposits until all were paid; and, further,
that he did, on or about May 10, 1932, end con~
tinuously thereafter, default on the installment
deposits due and falling due under said agreement,
whereby, the said Major Williams, Captain King
and Captain Rush became chargeable, jointly and
severally, to pay the said lMorris Flan Company

of Kansas City, Mo., the entire unpaid balance of
$498.75 due on-said note by reason of his default,

Specification 2: In that Captain Wallace ¥, Safford,

Cavalry (DOL), d4id, at Fort Leavenworth, Kansas,

on or about November 25, 1931, wrongfully and dis-
honorably pretend to Major Frank A, Heywood, Q.M.C.,
that he, the said Captain Safford, was attempting =
to refund his entire outstanding obligations by

the execution of a promissory note in the sum of
£$1008.00, and did wrongfully end dishonorably .
pretend to Captain James Taylor, Inf., that the
proceeds from such note would cover all of his
other indebtedness and by means of such wrongful .
and dishonorable pretenses did induce the said

Ma jor Heywood end Captain Taylor to endorse,
" Jointly and severally as accommodation endorsers,

& note in the sum of $1008,00, executed by the

said Captain Safford and by his wife, Marjorie B.
Safford, dated November 25, 1931, payesble to the
Federal Services Finance Corporation of Washington,
D. Cuoy in eighteen monthly installments at $56.00
per month, first payment due and payable on January
1, 1932, he, the said Captain Safford, then well
knowing that such pretenses were false and further
that he, the said Captein Safford, on or about

June 1,. 1932, and continuously theresfter, did
default on payments due and falling due, whereby
the said Major Heywood erd Captain Taylor became

-2
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liable, jointly and severally as erdorsers to
Pay the Federal Services Finance Corporation
the unpaid balance of about $728,00 due on said
note by reason of his default.

Specification 3: In that Csptain Wallace T, Safford,
Cavalry (DOL), did, at Fort Leavenworth, Kansas,
on or about December 3, 1931, wrongfully induce
Captain Williem Sackville, C.A.C., and Captain
Jemes T, Coghlan, Infentry (DOL), to sign jointly
and severally, as accommodation co-makers, a
promissory note then and there executed by the
aforesaid Captain Safford, with his wife, Marjorie
B. Safford, as co-maker, in the sum of $1000,00
payable to the Morris Plan Bank of Washington,

D. C., by then and there representing that he,

the said Captain Safford, would pay, when due,

the assumed obligation in accord with a collateral
agreement to make monthly deposits on en assigned
deposit account, in the sum of $84.00 for eleven
months and $76.00 for one month, beginning with

the 9th of January, 1932; he, the said Csptain
Safford, well knowing that he was then substantially
insolvent end hed no reasonable prospect of meeting
all of the obligations when due; and further that
on or about May ¢, 1932, and continuously there-
after, he did default in the installment deposits
due and falling due under said agreement; whereby
the said Captain Sackville and Captain Coghlan .
became jointly and severally obligated to pay the
balance of $664.00 remaining due on said note by
reason of his default,

Specification 4: In that Captain Wallace F. Safford,
Cavalry (DOL), did, at Fort Leavenworth, Kansas,
on or about December 1, 1831, wrongfully and dis-
honorably pretend in substance to Major Charlesa He
Cunningham, C.E., and Captain John T. Bissell,
F.A., that the proceeds of a note in the sum of

-
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$800.00, would cover the total extent of his
other indebtedness, end by means of such wrongful
and dishonorable pretenses, did induce the said
Ma jor Cunninghem and Captain Bissell to sign as
accommodation coe-makers, a note in the sum of
$800,00 dated January 19, 1932, payable to the
Pooples Finance and Thrift Company of San Diego,
Cal,, and executed by him, the said Captain
Safford, with his wife, Marjorie B, Safford, as
co-meker; he, the said Ceptain Safford then well
knmowing that such pretenses were false; and
further that he did, on or about March 6, April -
6 and June 6, 1932, and continuously thereafier,
default in his payments due and falling due on
said note, whereby the said Major Cunninghanm
and Captalin Bissell became jointly and severally
liable to pay to the said Peoples Finance and
Thrift Company the unpaid balance of $720,00

due on said note by reason of his -default,

Specification 5: (Disapproved by reviewing authority.)
Specification 6: (Disapproved by reviewing esuthority.)
CHARGE Il: Violation of the 96th Article of War,
Specification 1: (Finding of not guilty.,)

Specification 8: 1In that Captein Wallace F, Safford,
Cavalry (DOL), having at Fort Leavenworth, Kansas,
on or about April 30, 19832, made and uttered to the
Peoples Finance and Thrift Company, San Diego,
Celifornia, a certain cheeck in words and figures
as follows:

The Army National Bank
of Fort Leavenworth, Xansas No.319

83831 30 April 1932
Pay to the order of The Psoples

Finance and Thrift Company $160,00

-4
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One hundred sixty and no/100 dollars,
This check is payable in Eastern Exchange
if desired,
. W. F, Safford

in partial payment of a loan to him from said
Peoples Finance and Thrift Company, did, at Fort
Leavenworth, Kansas, on or about May 10, 1932,
wropgfully fail to maintain on deposit 1n The
Army National Bank of Fort Leavenworth, Kansas, .
funds adequate to honor said check when the
same was duly presented for payment thereat in
the ordinary course of business,

Specification 3: In that Captain Wallace F. Safford,
Cavalry (DOL), having at Fort Leavenworth,
Kansas, on or about May 2, 1932, made and uttered
to one William J, Kennedy of New York City, a
certain check in words and figures as follows:

The Army National Bank
of Fort Leavenworth, Kansas No.331
83-831
- Ft.lLeavenworth,Kans,,Mey 2,1932
Pay to the order of Wm. J. Kennedy $l54 86/100
One hundred fifty-four & 66/100 dollars
This check is payable in Eastern exchange
if desired,
W. ¥, Safford
in partial payment of a loan to him from the said
Williem J. Kennedy, did, at Fort Leavenworth,
Kansas, on or about May 11, 1932, wrongfully fail
to maintain on deposit in The Army National Bank
of Fort Leavenworth, Kansas, funds adequate to
honor said check when the same was duly presented
for payment thereat in the ordinary course of
business,

dccused pleaded not guilty to all the charges and specifications,
Fe was found guilty of Charge I and of Specifications 3, 4 and §
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thereunder; guilty of Specification 1 except the words and
figures, "$20 each week for 50 weeks™, substituting therefor

the words and figures *$83.33 per month for 12 months®, of the
excepted words and figures, not guilty, and of the substituted.
words and figures, guilty; guilty of Specification 2 except

the words and figures, "wrongfully and dishonorably pretend to
Major Frank A, Heywood, Q.M.C., that he, the said Captaln Safford
was attempting to refund his entire outstanding obligations by
the execution of a promissory note in the sum of $1008,00 and
did»®, except the words, ®"such note®™ (6th line), and except the
words, "Major Heywood and" (8th line), and substituting therefor
the following words and figures, after the word "from” (6th line)
the words and figures, "a promissory note in the sum of $1008,00",
and after the word "endorse®™ (8th line) the words, "with Major
Heywood", of the excepted words and figures, not guilty, and of
the substituted words and figures, guilty; guilty of Specification
6 except the words "wrongfully and dishonorably induce®, substi-
tuting therefor the word "request®, of the excepted words, not
guilty, and of the substituted word, guilty; not guilty of
Specification 1, Charge II, but guilty of Charge II and Specifi-
cations 2 and 3 thersunder., No evidence of previous convietions
was introduced, He was sentenced to be dismised the service, By
direction of the court, the findings and the sentence were not
announced,

Five of the eight members of the court-martial submitted
recamendations for clemency premised upon the accused's past good
record and his efforts to clear his indebtedness, O(ne member
recommended a reduction on the promotion list of not to exceed
three hundred files conditional on the paying of his debis and
the contracting of no new debts, two recommended a reduction of
five hundred files with the requirement that he liquidate his
debts at the rate of $135 per month supervised by his unit com~
menders and that no new debts be contracted, and two recommended
that execution of the sentence be suspended for five years con~-
ditional on the payment of his debts under supervision of his
unit commanders, and that at the end of five years, if he be free
of debt, the sentence de commted to a reduction of two hundred
and rifty files (Ex. 43, pp. 7,8,9). The accused submitied a
request for clemency, stating in substance, after a review of his
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financial affairs, that the court-martisl resulted from one
basic condition, his indebtedness, which indebtedness arose
mainly as a result of expenses incurred ineident to hia child's
illness, combined with three changes of station within two
years; that no persen had suffered a monetary loss on sccount
of his debts until his finencisl condition came to official
notice; that he has appreciably reduced his debts and intends to
pay all of them; that there was no intent to defraud and he had
supplied the inspector with full details regarding his indebtedness.
He also invited attention to his past good record extending over
fifteen yeara of comnmissioned service (Ex. 43, pp. 1=-6).

The reviewing authority disapproved the findings of gullty
of Specifications 5 and 6, Charge I, epproved the senitence, and
forwarded the record of trial for action under the 48th Article
of War,

3« Such svidence as relates only to Specifications 5 and 8,
Chargs I, as to which the findings of guilty were disapproved by
the reviewing authority, and to Specification 1, Charge II, as to
which the court made a finding of not guilty, will not be comsidered
in this review,

4, The offenses alleged in Charge I and the four remaining
specifications thereunder are connected with the execution by
accused of four ﬁromissory notes for approximately $1000 each,
dated Qctober 20, November 25, December 3, 1931, and January 19, 1932,
the major part of the moneys from each note being used to retire a
prior existing loan with the company negotiating the instrument; and
Charge II and the two specifications thereunder are based upon the
uttering of checks by the accused on April 30 and May 2, 1932, in pari
payment of loans., On October 20, 1931, accused's indebtedness was
$6158,38, consisting of $5460,90 in promissory notes or inastruments of
like nature, and §$697,40 in miscelleneous accounts (Ex., 40). The
total indebtedness increased through November and December, 1931, and
Jenuary, 1932 (Ex. 40), until on Mey 30, 1932, according to accused's
sworn statement, the total was $7437.67 (Ex, 25, D. 2). Required
monthly payments on loans varied from a minimum of §$467.33 in
November, 1931, to a maximum of $571.33 in May, 1932 (Ex. 41). His

-7.-
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total pay in Octover, 1931, was $276 per month, govermment quarters
being furnished, and continued at this rate until July 1, 1932,

when, after all deductions, including premiums on govermment insurance,
it was reduced to $230.64., This amount continued unchanged until

the date of trial in December, 1938 (R. 135). . The accused had no
income in addition to his salary except an indefinite amount derived
from training and selling horses, teaching riding, and teaching and
translating French and Spanish (Ex, 25, p. 2),

5. The evidence pertaining to the specifications of Charge I
will be set forth separately as to each specification,

Specification 1, Charge I.

Captain Henry L. P, King, Signal Corps, Fort Leavenworth, Kansas,
testified that on or about October 15, 1931, accused requested him
to sign a note for $1000, with Captein Rush, Major J.J.B. Williams
and Mrs. Safford as cosigners, accused stating that it had been
necessary in 1928 to borrow $2500 due to the illness of his son, and
it was now necessary to refund $1000, the former cosigners being
anxious to get off the notes, Other financial obligetions, as current
bills, were not mentioned, but accused stated in substance, &3 witness
understood it, "that the thousand dollars would cover the indebtedness
to banks that he owed at that time", He also stated that he was well
able to meet the monthly payments, which would be $83 per month, and
the obligation would be cleared within a year (R, 18). Witness signed
the note (Ex. 23), which was to the Morris Plan Company of Kansas City,
Missouri, He heard nothing further about the note until April 19, 1932,
when the bank notified him that accused was delinquent on the March and
April payments and called upon him to meet the unpaid installiments of
484,50 and $83, He telephoned accused, who said he had met the payments
(Re 10), which witness verified, At this time accused assured witness
that he could meet future payments, On June 6th, Major Lindner, the
special inspector, called his attention to the fact that accused was
in financial difficulties and on Juns 16th, accompanied by Captain
Rush, he went to the bank and learned that $502.08 was still due on
the note, and that the May and June payments were in arrears, Witnesas
paid the bank $166,25, which equaled one-third of the obligation (R. 20),
end has not been reimbursed, On cross-examination, he stated that as.

-G
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he remembered it he "asked the accused if he owed any other money
to banks, if he had borrowed any other money, and he replied in
the negative®, and that accused made a direct statement that the
$1000 would clear him (R, 21),

Msjor J. J. Bethurum Williems, Field Artillery, Fort Leavenworth,
Kansas, testified that during October, 1931, accused approached him
"and asked him to sign a note for $1000 to replace Major Briscoe who
wes on a note of accused's and did not want to sign a renewal, FEe
refused (R. 23). Accused again approached him and "seemed to be in
such distress™ that witness agreed to sign the note if it was signed
by two other acceptable indorsers. lLater he signed the note after
it was indorsed by Captain King and Captain Rush., Accused made no
Positive atatement as to the extent of his indebtedness other than
this $1000 (R. 24,26), but assured him he would “absolutely" take
care of the payments of about £83 per month (R. 27). Witness has peid
$166.25, his part of the note, to the Morris Plan Bank and has not
been reimbursed (R. 25), but he did receive a letter from accused
saying that he regretted very much that witness had had to pay part
of the note and that he would eventually repay him (R. 33).

Captain Clinton Rush, Infantry, Fort Benjamin Harrison, Indiana,
testified by deposition (Ex. 1) that accused requested him to become
a cosigner on a note for $1000, stating that he desired all his out~
standing accounts in one institution. On October 20, 1931, he,
together with Major Williams end Captain King, signed the note, whieh
was payable to the Morris Plan Company of Kansas City, Missouri, Ae-
cused agreed to repay the losn at the rate of $83 per month, Accused
later defaulted and witness, on June 11, 1932, paid his share of the
loan, $166,25, to the Morris Plan Bank.

Mr. Clarence E. Barnickel, attorney for the Morris Plan Company,
Kansas City, Missouri, testified by deposition (Ex. 2) that accused
applied for and received a $1000 loan from the Morris Plan Company
on October 20, 1931, calling for repayment fifty-two weeks later at
the rate of $83 monthly, with Henry L. P. King, Clinton Rush, and
Je Jo Williams as cosigners. -The accused made six payments and
defaulted in the payment due May 10, 1932, leaving $502 unpaid, which
was paid by the three cosigners in June, 1932, at $166,25 each, Part
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of the $1000 was used to take up $668, the balance due the Morris
Plan Company on a prior note, In accused's application for the
loan, he listed on the company's form, under heading "Applicant
List All Debts": “Army National Bank, $75,00, Emery Bird Thayer,
$85.00, Harzfeld's, $89,00, Miscellaneous, small accts., $60,00";
and -signed his name below the following certificate; "I certify
that all the statements made in this loan application are true and
camplete end are made for the purpose of obtaining eredit®™ (Ex, 2).
The note itself was introduced in evidence and a true copy sub-
stituted (Ex. 23; R. 22). .

The accused took the stand in his own behalf and denied generally
that any comaker of his notes raised the question as to his total
indebtedness (R. 104) and stated that he felt no obligation to dis-
close his financial situation "without their asking™ because he felt
that he could handle the matter satisfactorily as he had in the
past (R. 109-110,143=146). His explanation to those whom he asked
0 cosign and indorse notes was that he had been in debt a long time,
which "indebtedness was augmented largely by the long end severe
illness of my aon, and also by three changes of station in two years
time to points that vary widely in climate and environment™ (R, 109),
He d4id not meke any statement to Captain Rush about desiring the
loan so that he would have all of his indebtedness in one inatitution
(R. 111), The debts totaling $309 listed on his application for the
loan represented the amounts he intended to pay with that note in
addition to refunding the prior note (R. 120,121)., At this time,
October 20, 1932, his approximate indebtedness was $6000 on notes and
$1000 on merchandise accounts (R. 117-121), After his default, he
wrote & letter to Captein King, which was introduced in evidence
(Ex. 30; R. 148), acknowledging ths debt as & personal debt due to
him and stating the letter would serve as a lien on his estate if he
died before payment was complete, there being sufficient insurance to
cover all obligations, He wrote similar letters to each cosigner or
indorser (R. 138-137).

Specification 2, Charge I,

Captain James Taylor, Infantiry, Fort Leavenworth, Kansas, testified
that in November or December, 1931, accused asked him to indorse a
note for about $1000, saying he had some difficulties in the summser
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and desired Yo pool his debts. The question of security was raised
and accused offered to deposit with the note a $7000 insursnce
policy in addition to the signatures of Major Heywood, Mrs, Safford
and bimself. Witness asked if he had any obligations other than

this note and accused answered "No", the object of the note being to
pool these obligations, Witness signed the note and no demand has
been made upoa him for payment (R. 35,36). He did not remember

the amount of the monthly payments or the name of the finance company
but he received & notice from them (R. 37,38).

Ma jor Frank A, Heywood, Quartermaster Corps, Fort Leavenworth,
Kansas, testified that about November 25, 1931, accused requsasted
his indorsement on a $1000 note to the Federal Finance Corporation of
Washington, D. Cs Accused voluntarily stated that he was indebted to
a number of people for expenses incurred in medical treatment for his
son and that he deisred to fund all of his indebtedness in a commercial
firmm and repay them (R. 39,40), Accused made no statement that he
had other debts but witness understood that the thousand dollars would
cover all his debts (R. 40,42,43). He has not been called on to pay
any part of the note (R. 42).

Ma jor William H, Garrison, United States Army, Retired, Vice~
President, Federal Services Finance Corporation, Washington, D. C.,
testified by deposition (Ex. 3; R. 13,43) that his corporation loaned
accused $1008 on November 25, 1931, to be repaid at a rate of 356
per month, The note was signed by accused and his wife and indorsed
by Captains James Taylor and Frank A, Heywood. A photostat copy of
the note is attached to Exhibit 3. An insurance policy on eccused's
life was assigned as additional security., Of the proceeds of the .
note $560 was used to retire a balance on a prior note, After meking
five payments accused defaulted in Juns, 1932, leaving a balance of
$728, which is still unpaid,

Accused testified that he remembered the conversation with Captain
Taylor quite well and denied that the question of the total amount of
his debts was ever raised, only his ability to meet the monthly pay~

ments (Ro 112).
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Specification 3, Charge I.

Captain James J. Coghlan, 57th Infantry (PS), Fort William
MeKinley, P.I., testified by deposition (Ex. 4; R. 13,43) that on
December 3, 1931, he signed as comaker a $1000 note executed by
accused, payable to the Morris Plan Bank, Washington, D. Ce Captain
William Seckville also signed as comaker, Accused assured him he
was fully able to take care of the payments and he need not worry
about nompayment. Witness knew of no other indsebtedness of accused,
who withheld the information that he was much in debt., Accused
defaulted on the May, 1932, payment, leaving an unpaid balance of
46844, Witness and Captain Sackville have paid the bank $420, each
paying half, and are continuing the monthly payments of {84, the
last payment being due on December 9, 1932, ‘

Captain Willjam Sackville, Coast Artillery Corps, Rio de Janeiro,
Brazil, testified by deposition (Ex. 5; R. 13,43) that he signed the
note as comaker with Captain Coghlan, under the same clrcumstances
and representations, with no kmowledge of other financial obligations
of accused, Witness has pasid part of the loan,

Mr., Willard G. Barker, Vice-President and Cashier, Morris Plan
Bank of Washington, D. C., testified by deposition (Ex. 6; R. 14,44)
that accused executed & $1000 note to the bank, dated December 3,
1931, Captains Coghlan and Sackville being joint and several makers,
to be repaid at the rate of $84 monthly., Accused made four payments
and defaulted, leaving an unpaid balance of $664, which Captains
Coghlan and Sackville are paying. Of the proceeds of the loan, $580
was used to retire a prior loan, Accused listed on his application
for loan as & "full list* of his debts: Morris Plan Bank, Washington,
D. C., $580, Harzfeld's, Kansas City, Missouri, $138, Zmery Bird '
Thayer, Kansaa City, Missouri, $100, Lewis Investment Company, Kanses
City, Missouri, $275, Miscellaneous accounts, Leavenworth, Kensas City,
3175, .

Accused testified that the list just above, which totals $1268,
represented accounts which he intended to pay with the loan, A%
that time bis total indebtedness in notes was epproximately $6279,
with an additional sum dus on merchandise accounts (R. 124).
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Specificatioa 4, Charge I,

Ceptain John T, Bissell, Field Artillery, Fort leavenworth,
Kanses, testified that accused asked him to sign a note for $800
on the Peoples Finance and Thrift Company of San Diego, California,
explaining that his son's illness several years befors had put him
around $2000 in debt, which he had reduced to some $800 (R. 44~46).
Accused stated that this note would clean up all of his indebtedness
and that he owed no more money than what witness was signing for
(Re 47,30)e Witness asked if this was the total amount of his
indebtedness and accused said "Yes®" (R. 51). He indorsed the note
and has paid $338,80, his share of the balance in default (R. 45),
and has not been reimbursed (R. 48).

Major Charles }., Cunningham, Corps of Engineers, Fort Leavenworth,
Kansas, testified that at accusedt's request he signed the note for
$800, described by Captain Bissell., Accused stated that he had hed
a long struggle with debt but was coming out satisfactorily, and that
this nots would fund all his indebtedness (R. 52). Witness paid the
company $340.80 on Qoctober 29, 1932, and has not been reimbursed (R. 53).
Heo was present at a meeting of cosigners at which Captain Safford
offered a plan under which he agroed to pay 3135 a month toward
liquidation of his debts, The plan was not accepted because the
intereat charges amounted to $75 per month, and the remaining $60 was
not oonsidered a practical offer for paying his debts (R. 57).

Mre Je W Hayes, Secretary and Treasurer, The Pecples Finance
and Thrift Company of San Diego, California, teatified by deposition
(Exs 73 Ro 14,59) that on February 12, 16323, his company renewsd a
note of accused for 36800, with Major Cunningham end Captain Bissell
as comakers, payable $80 monthly; $480 was retained by the company as
the unpaid balance on & prior loan. After defeulting on the lMarch
and April payments, accused made one payment of $80 on May 5, 1932,
His check for §160, received May 4, 1932, to cover the above defaults,
was returned unpaid dy the dank marked "Insufficient funds®™, Major
Cunningham and Ceptain Bissell have paid up the note. A true photo=
statlio oopy of the note is attached to Exhidit 7,

Acousged teatified he did not state to Major Cunningham that he
was funding all of his indebtedness or how much he owsd, end that
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Captain Bissell did not ask how much money he owed, and was only
concerned about the death insurance clause of the note and his
ability to meet the installments (R. 114),

Specifications 2 and 3, Charge II,

Each of these specifications involves the making and uttering
of a check by the accused on the Army National Bank at Fort Leaven=-
worth, Kansas, and wrongfully failing to maintain on deposit funds
adequate to honor the checks when presented for payment.

As to Specification 2, Mr, J. W. Hayes, secretary and treasurer
of the Psoples Finance and Thrift Company, San Diego, California,
identified a photostatie copy of a check for $160, dated April 30,
1932, signed W, F. Safford, and payable to his company, The check
was to take up two checks of $80 each, previously given by accused
as monthly payments on a loan with the company, which had been
ecredited to his account but returned by the bank unpaid, The check
tor §160 was received by the company, was also returned unpaid by
the bank, and has not been honored subsequsntly, A photostatic
copy of the check is attached to the deposition of this witness and
was read in evidence with the deposition (Ex. 7; R. 58=59).

Mr. Carl P, Fletcher, bookkeeper, Army National Bank, Fort
Leavenworth, Kansas, testified that he recognized the photostatic copy
of a check dated April 30, 1932, for §$160, drawn by W. F. Safford,
payable to the Peoples Finance snd Thrift Company, attached to Exhibit
7. On May 10, 1932, when the check was presented, there were insuf-
ficient funds on deposit to pay it and he inscribed on the check
n"Tnsf® to so signify. The check was returned (R. 85,86),

Mr. George W. Parker, cashier, Army National Bank, Fort Leaven-
worth, Kansas, testified that accused's bank balance on April 30,
1932, was $112,68; on May 2, 1932, $874,35; on May 4th, $84.53; and
on May 10th, $78.38, which amount was not exceeded from May 4th to
11th, on which latter date the account was overdrawn $3.62 (R. 90,91).

As to Specification 3, Mr, ¥illiam J, Xennedy, 39-41 Park Row,
New York, N.Y., testified by deposition (Ex, 22; R. 15,97) and
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identified a photostatic copy of a cheek attached to his deposition
&s a true copy of a check for $154.66, dated May 2, 1932, ‘payable
to him, and signed W. F., Safford, which he received in payment of
two protested checks, each for $75, issued by accused to him and
postdated to cover money loaned, The check was not homored by

the .bank (Ex. 22), Mr, Parker recognized the copy of the check
for $154.66 and stated that he had protested it on May 11, 1932,
because of insufficient funds (R. 91), accused's account on that
date being overdrawn $3.62.(R. 92).

Accused testified that both of the above checks were issued in
good faith on the strength of a telegram dated April 29, 1932, from
his wife who was in New York endeavoring to negotiate finsncial
relief from her people and his. The telegram contained the words
"Visit successful®, indicating to accused that she had succeeded and
that he would have sufficient funds in the bank to cover the checks
when presented, After her return, he found that the telegram was
misleading but it was then too late to stop the checks (R. 106~107;
Ex, 38), and both were returned unpaid (R. 128).

6. In addition to the testimony summarized above as 1o sach
specification, the accused testified that in general the conversation
he had with officers regarding the indorsement of notes was that he
was in debt and the question of genersl indebtedness was never
raised (R, 104), The indorsers never raised theé question of the
existence of other notes (R, 143). During the investigation at
Camp Woodruff, Missouri, by Major Lindner, the special inspector,
about June 8, 1932, and at the first comakers' meeting, only one
officer claimed to have been told that the note indorsed was the
total amount of accused's debts (R. 136). About May, 1930, he
appealed to his father to refinance him but he was unable to do =mo
on account of business conditions, Accused offered a contractual
sgreement %o his creditors by memorandum of June 14, 1932, signed
‘by his wife and himself, providing for a trustee to administer his
indebtedness until liquidated, allotting $135 per month of his pay
and changing the beneficiary of two life insurance policies totaling
$8000 to his estate in order to protect the comakers in case of his
death (R, 104,105; Ex. 37). The offer was refused, the comakers
demanding eash (R. 115). Letters were written to the comakers and
indorsera about July, 1932, acknowledging his debt, promising to
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repay, and stating the letter would constitute a lien on his estate
in case of death (R. 116,148; Ex, 39). From June 3 to December 16,
1932, he paid $1321,70 on his indebtedness (R, 108), including.
interest, & net reduction of $1083,79 (R. 13l). These payments

were voluntary and continued after he knew that charges were being
prepared (R, 137), His family has lived on an average of $90 per
month during the last six months (R. 135), No advantage has been
taken of the bankruptcy law, his intention being to pay in full

and, if afforded the opportunity, the obligations can be paid off

in four years (R. 136-138)., Accused freely and voluntarily presented
all of his affairs to the special inspector and investigating officer,
end assisted in the preparation of the report (R, 109).

Mr, ¥red H., Safford, West Roxbury, Massachusetts, accused's
father, testified by deposition that during the lest two years
accused appealed to him several times for financial assistance but
due to the depression he could not help him, He did offer his
garage business for sale in May, 1930, and in 1931, intending to
liquidate accused's debts and then live with him, but he could not
f£ind a buyer (Ex. 27). : :

Lieutenant Colonel J. M, Wainwright (R. 83), Major Harold
Thompson (R. 65), Lieutenant Colonel Horace F, Spurgin (R. 98), .
Lieutenant Colonel Homer M. Groninger (R. 99), and Major N. Butler
Briscoe (R. 102) were called as character witnesses for the accused,
and testified that the general reputation of accused Por truth and
veracity was good or excellent,

The depositions of Major Cuthbert P. Stearns (Ex. 28), Lisutemant
Colonel Martin C. Wise (Ex, 29), Colonel Jullen E. Gaujot (Ex. 30),
Ma jor Louis P. Ford (Ex. 31), Lieutenant Colonel William E, Morrison
(Ex. 32), Colonel Alvord V. P. Anderson (Ex, 33), Major Roy E. Blount
(Ex. 34), Major Paul V, Kane (Ex. 35), and Major John C. F. Tillson, Jjre
(Ex, 36) woere introduced (R. 100). These witnesses stated accused's
manner of performing duty as superior, excellent, satisfactory, unknown;
his reputation as to truth and veracity as excellent, the highest,
enviable, superior, good, _
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7. is to Specifications 1, 2, 3, and 4 of Charge I, there is
adequate competent evidence in the record to support the findings
of guilty thereunder. These findings in substance may be brisfly
stated as follows:

Specification 1. That accused wrongfully induced the officers
named to sign his promissory note for $1000 as comakers vpon his
representation that hs would pay the obligation each month as it
became due, when he knew at the time of this representation that he
had no reasonable prospect of making such payments, and further that
he defaulted in payment on and after May 10, 1932, thereby causing
his comakers to become liable for the payment of the balance of the
note,

Specification 2, That accused wrongfully and dishonorsbly
pretended to Captain Taylor that the proceeds of the promissory note
for $1008, payeble in eighteen monthly installments, would cover all
of his other indebtedness and by means of such wrongful and dishonorable
. pretenses induced Captain Taylor to indorse the note with Major
Heywood, when accused then well knew that such pretenses were false,
and further that he defaulted in payment on and after June 1, 1932,
thereby causing his indorsers to become liable for the payment of
the baiance of the note.

‘Specification 3., That accused wrongfully induced the officers
named to sign as comakers his promissory note for $1000 upon his
representation that he would pay the obligation each month as it
became due, when he knew at the time of this representation that he
was .then substantially insolvent and had no reasonable prospect of
meeting all of the obligations when due, and further that he de-
faulted in payment on and after May 9, 1932, thereby causing his
comskers to become liable for the payment of the balance of the note,

Specification 4, That accused wrongfully and dishonoraebly
pretended in substance to the officers named that the proceeds of
a note for $800 would cover the total amount of his other indebtedness
and by means of such wrongful and dishonorable pretenses induced the
officers to sign the note as comakers, when accused then well knew
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that such pretenses were false, and further that he defaulted in
his payments on the note on and after March 6, 1932, therebdby
causing his comakers to become liable for the payment of the
balance of the note,

In the nature of the conduct described the allegations of
Specification 1 are similar to those of Specification 3, and the
allegations of Specification 2 are similar to those of Specification 4.

8. In Specifications 1 and 3, the wrongful conduct alleged
is that accused induced the officers to sign his note as comakers
upon his assurance that he would pay the obligations as they became
due, when he knew at the time that he had no reasonable prospect
of making such payments and that he was then "substantielly insolvent™.

The evidence shows that during the time that payments would
become due and payable upon these notes the total pay of the accused
wvas $276 per month, government quarters being furnished, until July
1, 1932, when, after all deductions, including premiums on government
insurance, it was reduced to $230.64 and continued at that emount
until the date of trial in December, 1932, It is also shown that
his indebtedness on October 20, 1931, was $6158,38, of which $5460.90
was in promissory notes and $697.40 in miscellaneous accounts, and
that this indebtedness increased through the following months until,
according to accused's sworn statement, it reached the sum of §$7437.67
on Mpy 30, 1832, To meet this increasing indebtedness on loans alone
accused had obligated himself to make monthly payments ranging from
2 minimum of $467.33 in November, 1931, to a maximm of $571.33 in
May, 1932, He had no resources and no income in addition to his Army
pay except an indefinite emount derived from training and selling
horses, teaching riding, and teaching and translating French and
Spanish, In 1930 he had requested financial aid from his father
who, because of business conditions, was not able to assist him,
Accused's obligations and his income from which they would have to
be paid were well known to him at the time he induced the officers
to sign his notes as comakers, but they were not disclosed. The
foregoing facts, and 1n particular the fact that he was obligated
each month t0 pay out more than twice his salary, indicate that he
. was then "substantially insolvent" and that there was no prospect
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that he would be able to meet the obligations as they became due.,

It must necessarily have been obvious to the accused that, had he
made full disclosure of his financial affairs to the several
officers whom he involved, none of them would, by signing as co-
maker without consideration, have undertsken a liability which
promised inevitably to result in a demsnd upon him for payment.

The signatures of the comakers were thus obtained by the concealment
of facts which should have been disclosed, TUnder such circumstances
the conclusion is unavoidable that the concealment of these facts
was wrongful and fraudulent, and that it could not have been either
accidental or innocent,

9. In Specifications 2 and 4, the wrongful and dishonorsble
conduct alleged is, in substance, the representation to each of the
officers whom accused induced to sign his notes as accommodation
indorsers that the proceeds of the note signed would cover all his
other indebtedness, when he well kmew that such representations
were false. The falsity of such representation is conclusively
shown by the recital in paragraph 8, supra, of the evidence as to
accused's total indebtedness over the period during which these
notes wers executed, The representations eslleged in these two
specifications relate to existing facts which were well known to
the accused, and the possibility that he acted innocently or through
mistake is wholly excluded,

10, The only question presented in the findings of guilty under
Specifications 1, 2, 3, and 4 of Charge I, is whether or not such
conduct may properly be considered as "conduct unbecoming an officer
and a gentleman®, in violation of the 95th Article of War, In a
prior case, the Board of Review has held that

wk * * §hon an officer with fraudulent intention
mekes a representation that a certain act will be done
when at the time he knows the representation to be false,
he is obviocusly guilty of conduct unbecoming an officer
and a gentleman, in violation of A.W. 95, although to
constituts criminal fraud in civil practice the felse
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representation involved must refer to a past or
existing fact, not to a future event.”

CM 156589, Miller, 1923; Dig. Ops. JAG 1812-30,
1497 (2).

The representations alleged in Specifications 1 and 3 to have
been made by the accused refer to certain acts to be done by him
in the future, when at the time he made the representations he
could not help knowing that his affairs were in such shape that
his promises would be impossible of fulfillment, and that these
representations were necessarily false, The representations
alleged in Specifications 2 and 4 to have been made by him refer
to existing facts ard it cannot be questioned but that he knew at
the time that he made them thet these representations were false.
It is of no avail for him to say that he meant to pay and thought
that he could, for the facts known to him made clear that the
default which did occur was bound to occur. An officer of the Army
iz expected to be that type of a gentleman who is "a man of honor;
that is o say, a man of high sense of Justice, of an elevated
standard of morals and manners and of a corresponding general
deportment", Winthrop's Military Law and Precedents, Reprint 1920,
P. 711. His offenses are similar to the dishonorable neglect to
discharge pecuniary obligations, and to acts of fraud or gross
falsity, or cheats, which are listed by Winthrop as violations of
this Article, The conduct of the accused was morally unbefitting
and unworthy of an officer and & gentleman, as defined by Colonsl
Winthrop, and, in the opinion of the Board of Review, was conduct
unbsecoming an officer and a gentleman in violation of the 95th
Article of War. '

11, In Specifications 2 end 3, Charge II, under Article of War
96, it is alleged that the accused, having made and uttered two
checks on The Army National Bank of Fort Leavenworth, Kansas, did
wrongfully fail to maintain on deposit adequate funds to honor them
when duly presented for payment. '

No aet of wrongfulness is charged other than that the accused
failed to maintain on deposit sufficient funds to meet the checks,
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Nothing of value is alleged to have been obtained dy him in
exchange for elther of the checks in question, Neither is any
fact alleged or established at the trial which indicates a
fraudulent or dishonorable intent on the part of the accused with
respect to either of them. '

It is a well established rule that a specification must be so
drawn as to exclude the possibility of inmocence if the facts
charged be admitted to be true. In accordance with the precedents
of this office, the Board of Review is of opinion that under this
rule, neither of the two specifications 1s sufficlent to charge an
offense either under the 95th or 96th Article of War. CM 130989,
Kiley, and cases cited; 158679, Berry; 195772, Wipprecht.

12, At the time of trial accused was thirty-seven'years of
age., The statement of his service as contained in the Officlal Army
Register ig as follows:

"Cadet M.A. 1 July 14; 2 1t. of Cav. 30 Aug. 17;
1 1t, (temp.) 30 Aug. 17; 1 1t. 12 Oct. 17; capt.
(temp.) 24 June 18 to 16 Mar, 20; capt. 17 Sept. 20;
1 1t. (Nov. 18,22); capt. 5 Nov. 26,"

13, The court was legally constituted., No errors injuriously
affecting the substantial rights of the accused were cormitted during
the trial. For the reasons sbove stated, the Board of Review is of
'opinion that the record of trial is not legally sufficient to support
the findings of guilty of Charge II and Specifications 2 end 3 there-
under, but is legally sufficient to support the findings of guilty of
Charge I end Specifications 1, 2, 3, and 4 thereunder, and legally
sufficient to support the sentence, and warrantis confirmation thereof,
A sentence of dismissal is mandatory on conviction of violation of

the 95th Article of War,

-

Ve /é’ / te s Judge Advocatq.

@ \ s , Judge Advocate,

M_’ Judge Advocate,

To The Judge Advocate General,
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WAR DEPARTMENT
In the Office of The Judge Advocate General
Washington, D.C.

CM 199969

UNITED STATES EIGHTH CORPS ARBA

Y. Trial by G.C.M., convened at
Fort Sill, Oklahoma, January
9, 1933, Dishonorable dis~-
charge (suspended) and con=
finement for ome (1) month,
Fort Sill, Oklahoma,

Private HENRY O. HARRIS
(6227203), Company B,
38th Infantry.

COPINION of the BOARD (F REVIEW
MeNEIL, - McDONALD and WILLIAMS, Judge Advocates
* ORIGINAL EXAMINATION by WALSH, Judge Advocate,

1, The record of trial in the case of the soldier named above,
having been examined in the 0ffice of The Judge Advocate General
and there found legally insufficient to support the sentence in part,
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General,

2. The accused was tried upon the following Charge and Speci-
fication:

CHARGE: Vioclation of the 96th Article of War,

Specification: In that Private Henry 0O, Harris,
Company B, Thirty Eighth Infantry, d4id, at or
near Fort Si111, Cklahoma, on or about November
26, 1932, neglect to take proper prophylaxis
treatment after illicit sexual intercourse and
4id thereby develop a venereal disease, to wit;
Gonorrhea, new, acute,

He pleaded not guilty to, and was found guilty of, the Charge and
Specification, Evidence of five convictions by courtemartial prior
to the present trial was introduced. He was sentenced to dishonorable
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discharge, forfeiture of all pay and allowances due or to become
due, and confinement at hard labor for one month., The reviewing
authority approved the sentence, directed its execution, but
suspended the dishonorable discharge, and designated Fort Sill,
Oklahoma, as the place of confinement., The sentence was published
in General Court-Martial Order No., 15, Headquarters Eighth Corps
Area, January 21, 1933, :

3. The evidence shows that the accused, & married man,
through illicit intercourse contracted a venereal disease and
failed to comply with the provisions of paragraph 4, Armmy Regulations
40~235, December 30, 1924, which direct that after such illicit
intercourse the scldier will at once report to the nearest prophy-
lactic station for prescribed treatment, The accused did not
testify or introduce any evidence in his own behalf,

4, The only question presented by the record requiring con-
sideration is whether or not the sentence, as approved, is in excess
of the maximum limit of punishment fixed by paragraph 104 ¢, Manual
for Courts-Martial, 1928, for the offense of which accused stands
convicted, This question was not raised by accused at the trial
but is nevertheless considered by the Board of Review,

5. The offense of which the accused stands convicted is a
violation of a standing order, an offense not listed in. the limits
of punishment contained in the Manual for Courts-Martial, However,
the first sentence of paragraph 104 ¢ reads:

*The punishment stated opposite each offense
listed in the table below is hereby prescribed as
the maxirum limit of punishment for that offense,
for any included offense if not so listed, and for
any offense closely related to either, if not so
listed.™ (Underscoring supplied.)

For the offenss of failing to obey the lawful order of a superior

officer, the maximum limit of punishment is fixed at confinement at
hard labor for six months and forfeiture of two-thirds pay for six
months, Without deciding what is the maximum limit for the offense



of failing to obey a standing order, the Board of Review holds
that the latter offense is clossely related to, although lesser
than, the offense of failing to obey the lawful order of a
superior officer, and applying the rule of related offenses, the
punishment for failing to obey a standing order cannot exceed
that stated., Therefore, dishonorable discnarge may not be legally
.adjgdged on conviction of disobedience of a standing order.

If, however, evidence be introduced of five or more previous
convictions for an offense or offenses committed during accused's
current enlistment and within one year next preceding the com=
mission of any offense charged (par. 79 ¢, M.C.M., 1928), the
court may, in addition to the punishment otherwise authorized,
ad judge dishonorable discharge and forfeiturs of all pay and
allowances due or - to. become due (Sec. B, par. 104 ¢, M.C.M., 1928).

The only evidence of the five previous convictions hereinbefore
mentioned consisted of an extract copy from the service record of
Private Henry O. Harris, Company B, 38th Infantry, purporting to
contain "previous convietions of the above named soldier during
his current enlistment®, The second and fifth entries on this
document read as follows: . .

*i2, Surmary C.M. #21, Hg., lst Bn. 38th Infantry,
The F.A. School, Fort Sill, Oklahoma, July 4, 1932,
61st Article of War.

Specification: Tail to repair at fixed time to
properly eppointed place of assembly for guard duty.
Sentence announced and adjudged: July 6, 1932,
Sentence as approved: To forfeit $2.00 of hias pay.
Approved: July 7, 1932."

45, Summary C.M. #33, Hq. lst Bn, 38th Infantry,
The F,A. School, Fort Sill, Oklahoma, Descember 5,
1932, 8lst Article of War, -
Specification: Did, without proper leave, abssnt
himself from Ward #3, Station Hospital, from November
30, 1932, to about Dec. 4, 1932,



(208)

Sentence announced and adjudged: Decaanber 7, 1932,

Sentence as approved: To forfeit $14.00 of his pay. -

Approved: December 7, 1932.%

The date of commission of the offense mentioned in the second
extract from accused's service record is not specifically shown,
However, inasmuch as the current enlistment of accused began on
December 5, 1931, with no prior enlistment (R. 10), and the
sentence was approved July 7, 1932, it is apparent that the
offense must have fallen within the current enlistment and the one
year next preceding November 268, 1932, the date ofcommission of
the offense with which he stood charged.

The f£ifth extract from the service record shows that the
offense there referred to was committed on November 30, 1932,
subgequent to the offense for which accused stood charged which .
occurred prior to November 28, 1932, It is therefore not a previous
conviction and evidence thereocf was erroneously admitted, A4s but
four previous convictions are legally established, the sentence
cannot legally exceed the maximum fixed by paragraph 104 ¢, Manual
for Courts~-iMartial, 1928, that is to say, the sentence could not
include dishonorable discharge and forfeiture of all pay and
allowances due or to become due, and in view of the fact that
the sentence adjudged included only one month confinement, the
maximun legal sentence remaining is confinement at hard labor for
one month and the appropriate forteiture of two~thirds pay for
that period.

_ 8+ The court was legally constituted. Except as above noted,
no errors injuriously affecting the substantial rights of accused
were committed during the trial, For the reasons stated, the Board

of Review is of the opinion that the record is legally sufficient

to support only so much of the sentence, as approved by the review- .
ing authority, as involves confinement at hard labor for one month
and forfeiture of two=thirds of the soldier's pay for one month.

Dbl O Jisttnsna suses savocate.

To The Judge Advocate Generai.
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Waid DIPLRTEENT
In the Office of The Judge .dvocate General
Washington, D.C.

- CL{" 199970

UNITED. STALTES THIRD DIVISION

V. Trial by G.C.M., convened at
Fort George Wright, Washington,
January 13, 1933. Dishonorable
discharge and confinement for
one (1) year, Disciplinary
Barracks,

" General Prisoner WILLINM

e s e e N St St S

s

HOLDING by the BOARD OF REVIEW
McNEIL, McDONALD and WILLIAMS, Judge Advocates
ORIGINAL EXAMINATION by WAISH, Judge Advocate,

N

l. The record of trial in the case of the general prisoner
nsmed above has*been examined by the Roard of Review, .

2. The only question presented by the record is as to the
legal sufficiency of the record to support the findings of guilty
of the Charge and its Specification alleging that the accused
deserted the service of the United States in violation of the 58th
Article of War,

In the specification the accused is charged as "General
Prisoner William H, Thompson® and he was identified in court as
that person. The record of trial contains no proof, either direct
or circumstantial, that the dishonorable discharge previously
adjudged against the accused had not in fact been executed prior
to the alleged desertion, A general prisoner, in whose case the
dishonorable discharge has been executed, is no longer in the
service and his status is such as to preclude.the commission of.
the offense of desertion., Dig. Ops. JAG, 1912,‘p.-§90. The
extract copy of the morning report esteblishing accused's escape
from confinement, which escape is the basis for the charge of
desertion, discloses that the entry made against the accused in
the morning report charges escape but does not charge desertion,
To warrant a finding of guilty upon trial of a general prisoner
for desertion, it 13 incumbent upon the prosecutlon to establish,
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as an element of proof, that the dishonorable discharge has not
been executed, CM 199224, Hoggert. We are of the opinion that
this the prosecution has failed to do.

3. For the reasons hereinabove stated, the Board of Review
holds the record of trisl legally insuf icient to support the
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