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· WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJ'GV 
CM 257047 

1.6 JUN 1944 
UNITED STATES ) OGDEN AIR SERVICE COMMAND 

v. 

I 
Trial by G.C.M., convened at 
Army Air Base, Hill Field, 

Second Lieutenant KARL K. Ogden, Utah, 17 May 1944•. 
NIEL.SEN (0-766340), Air Dislllissal and total forfeitures. 
Corps. 

OPINION of the BOARD OF REVIEW 
TAl'PY, HARi'lOOD and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cations 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Second Lieutenant Karl K Nielsen, 
Fourth Air Force Replacement Depot, Hammer Field, Fresno, 
California, did at Los Angeles, California, on or about 
19 February 1944, desert the service of the United States 
and did remain absent in desertion until he was apprehended 
at Payson, Utah, on or about Z'l March 1944. · 

The accused pleaded not guilty to the Charge and Specification. He was 
found guilty, by appropriate exceptions and substitutions, of the le'sser 
included offense of absence without leave, in violation of the 61st Article 
of War. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service and to forfeit all pay and allowances 
due or to become due. The reviewing authority approved the sentence but 
in his action improvidently stated that the sentence "will be duly executed. 
Pursuant to Article of 1'lar 48, the order directing tbe execution of the 
sentence is withheld." The record was forwarded to the Board of Review where 
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• 
it bas been acted upon under the provisions ot Article of War 48. 

,3. In support of the Charge and Specification, the prosecution's 

evidence shows that on 5 February 1944 accused, who had just graduated 

from the Army Air Force Bombardier School, Deming, New Mexico, was 

assigned, and ordered to proceed, to the Fourth Air Force Replacement 

Depot, Hammer Field, Fresno, California. Accused was directed to report 

at his new station on 18 February 1944, an eleven dq delq en route 

having been authorized (Pros. Ex. C). Accused understood these orders 

(Pros. Ex. D). The morning report ot the Fourth Air Force Replacement 

Depot for the period from 15 February to 28 March 1944 contained no 

entry that accused joined this organization as ordered (R. 8). 


During accused's delay en route he visited with his sisters in 
his home town ot Payson, Utah, until sometime around 18 Februaey 1944 
when he departed by bus for his new station in California (R. 13). About 
21 or 42 February he returned to Payson, Utah, where he remained until 
V March 1944 (R. 14~ 15, 2.3, 25). He informed his relatives that be 
had traveled as far as Los Angeles and there found that severe stornis 
had so disrupted transportation facilities that he was unable to procure 
further passage to his station (R. 16, 19). He further stated that he 
was to await orders which might come at any time directing him to duty • 
(R. 14, 16, 18). For the first week or two following 22 February accused 
was ill with pharyngitis but his condition was not sufficiently serious 
to confine him cohtinuously indoors (R. 17, 20, 21). During his stay at 
Payson he borrowed sums of money from his sisters and attended various 

· dances and high school basketball games dressed. in his uniform (R. 15). 
He was observed around the town almost daily and was always·· clothed in 
his off~cer's unifoI'll). (R. 20, 22, 24). . 

\ 

On V March 1944 the Chier of Police of Payson, Utah, acting on 
a communication received by him which indicated accused was absent without 
leave, contacted accused and exhibited the communication to him.· Accused 
stated he had been daily expecting a telegram telling him where _to report 
and suggested they go to Fort Douglas, Utah, and straighten out the matter 
(R. 22, 2.3, 25). . _ · 

After having been duly warned of his rights and without a:ny 
threats or promises being made, accused expressed the de~ire to make a 
statement to the Provost Marshal at Hill Field, Utah, to which heap
parently had been moved (R. V). He stated that, after leaving Payson, 
Utah, by bus on 17 February 1944, he arrived in Los Angeles, California, 
at 1000 hours on 18 February. Heavy snows had apparently disrupted trans
portation facilities and both the railroad and bus co~pany informed him 
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that it would be· three to five days before be could obtain transportation 
to Hammer Field. He wired the adjutant's office at Hammer Field that due 
to his inability to obtain transportation to his station he would return 
home and await further orders. ·He returned to his home in Payson on 20 
February and remained there until 'Z1 March 1944 when he was informed by 
the city marshal that an absentee circular had been received concerning 
him. He asked the marshal to call Fort Douglas, Utah, and thereafter be 
accompanied the marshal to that station where he was turned over to 
military authorities on 'Z7 March 1944. For approximately twenty days of 
his absence accused stated he was under doctor's care for a streptococcus 
throat and was confined to the home of one or his sisters until 15 March, 
p9.ying.his last visit to the doctor on 25 March 1944. He further stated 
tlia.t he received no reply to the telegram he had sent to Hammer Field 
from Los Angeles (Pros. Ex. J). 

4. The defense introduced evidence to show that dur.in~ his absence 

he wore his otticer 1s uniform with insignia of grade (R. 29). He had . 

achieved an outstanding scholastic record in his high school work and, 


.in the community of Payson, he bore an excellent reputation (R. 30, 31). 

5. There is improperly included with the exhibits attached to the 

record one marked "Prosecution Exhibit E." It purports to be an extract 


1G1copy of morning report of "Sq. 'Officers•, FAFRD, Hammer Fld, Fresno, 
Calif." When offered in evidence it was denied admission (R. 4). It is 
not an exhibit and has not been considered by the Board of Review or referred 
to in the summary of evidence set forth above. 

The morning reports ot the Fourth Army Ai.I' Force Replacement 
Depot covering the period from 15 February to 28 March 1944 were· admitted 
in evidence as Prosecution's Exhibit F (R. 9, 10). However, they were 
withdrawn sometime after the conclusion or.· the trial and were not forwarded 
with the record of trial, nor were copies appended to the record. The 
adjutant testified that he examined these morning reports and found no 
entry in them that accused joined the organization. Such evidence was 
competent. The morning reports were in evidence and available for 
inspection by the defense to determine the-accuracy or the witness• 
testimon;r (LCM, 1928, par. 116§). Such evidence was likewise ·relevant 
on the question ot whether the accused in fact did join his organization 
during that period. It was within the province ot the court to determine 
what weight should be accorded it. 

The evidence or the prosecution and the accused's statement 

conclusively sustain the findings or guilty. He was ordered to report 

to his new station on 18 February 1944 and did not do so. He did not 
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return to military control until Z7 March 1944. Although weather 

conditions may have interrupted transportation from Los Angeles to 

Hammer Field for some three to five days around 18 February, accused 

had no authority to return home and await other orders. It is .. 

fundamental that bis duty-was to proceed to his station just as soon 

as transportation facilities were available. Only his youth and im.-. 

maturity can account for the extraordinary decision he reached and 

the course or conduct he thereafter pursued. 


6. Accused is about 19 years of age. He enlisted in the Air. ·t 

Corps on 9 October 1942, and on 5 February 1944· was commissioned a· 

second lieutenant. · ·. , 


7. The court was legally constituted and had jurisdiction ot · 
the person and the offense. No errors injuriously- affecting the sub-· 

-stantial 	rights of the accused were committed during the trial•.In 
the opinion of the Board or Review the record of trial·is legally 
sufficient to support the findings of guilty, legally sufficient to· 
support the sentence and to warrant con!'irmation of the sentence. 
Dismissal is authorized-upon conviction of a violation or Article of 
War _61. · 

~t~W#(- ·,·· Judge·Advc,c111_;e.) 
-/lf..~~ Judge ,1,dvocate. 

~____ -~::---..................--__,_Judge Advocate.
......... .....,_.._,_. ...... ~ 


-4



(5) 


SPJGV 
CM 257047 

1st Ind. 

War Department, J.A.G.O., 7 JUL 1944 - To the Secretary or War. 

1. Herewith are transmitted for the.action of the President 

the record of trial and the opinion or the Board or Review in the 

ease or Second Lieutenant l~arl :K. Nielsen (0-766340), Air Corps • 
..,· 

2. I concur in the opinion of the Board or Review that the 

record ot trial is legally sufficient to support the findings of 

guilty, legally sufficient to support the sentence and to warrant 

confirmation or the sentence. Accused was found guilty of absence 

without leave from 19 February to Z'l March 1944, in violation of 

Article of War 61. He was sentenced to dismissal and total;for

.feitures. 	 He is 19 years of age and received his commission as 
second lieutenant on 5 February 1944. Extending every consideration 
to accused, his failure to understand and appreciate a fundamental 
proposition of military duty, considering the military training he 
has received, demonstrates his unfitness to remain an officer. I 
recommend that the sentence be confirmed but that.the forfeitures 
be remit'ted and that the sent_ence as thus modified be carried into 
execution. • 

3. Inclosed are a draft of a letter for your signature, trans

mitting the record to the President for his action and a form of 

Executive action designed to carry into effect the recommendation 

hereinabove made, should such action meet with approval. 


Q -

Myron C. Cramer, 
Major General, 

3 	Inels. The Judge Advocate General. 
Inol.1-neoord of trial. 
Incl.2-Dft Ltr for sig S/W. 
Inol.3-Form of action. 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 473, 1 Sep 1944) 

-5



·~· ~· 

·:-,, .. 

• 



'WAR DEPARTMENT 
Anny Service Forces 

In the Office of 'I'he Judge Advocate General 
'Washington, D.c. 

(7)
ti JUN 1944SPJGH 

CM 25?069 

UNITED STATES' 	 ) ANTIAIRCRAFT ARTILLERY TRAINING CENTER 
) CAMP HAAN, CALIFOONIA 

v. 	 ) 
) Trial ey G.C.M., coovened at 

First Lieutenant GEORGE F. · ) Camp Haan, California, 19 
BISHOP, JR. (o-465805), ) and 22 May 1944. Dismissal. 
Coast Artillery Corps. ) 

OPINION of the BOARD CF REVIEW 
DRIVER, O'CONNOR and LOI'TElUiOO, Judge Advocates. 

1. The Board of Review has examined the record of trial in the case of 
the officer named above and submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the follow:ing Charge and Specifications: 

CHARGE: Violation of the 95th Article of wa:r. 

Specification 1: In that 1st Lt. George F. Bishop, Jr., CAC, 818th 
Antiaircraft Artillery Automatic Weapons Battalion, did, at Camp 
Haan, California, on or about 10 March 1944, ld.th intent to de
fraud, wrongfully and unlawfully make and utter to Camp Haan 
Officers Club, a certain check, in words and figures as follows, 
to wit: "Temple, Tex., 3-10-1944, National Banlc, Pay to the 
order of Officer's Club, Cp Haan, $5.00, Five and oo/100 Dollars, 
Geo F ~ Bishop Jr 1st Lt CAC Btry A, 818th AAA, 11 &nd by means 
thereof, did fraudulently obtairt from Canp Haan Officers Club 
$$.oo,··1awful money of the United States, he., the said 1st Lt. 
George F. Bishop, Jr., then well !mowing that he did not have 
and not intending that he should have sufficient funds, in the 
National Banlc of Temple, Texas, for the payment of said check. 

Spi:,cification 21 · Similar to Specification 1, except that it alleges 
that the check was drawn on First National Bank o! Temple, Texas, 
on or about 11 March 1944. 

Bpecification 3: Similar to Specification 1, except that it alleges 
that the. check was drawn en First National. :8~ of Temple, Texas, 
on or about. lS March 1944. . · · · 

. 	 . 

Specification 4• SimilBl' to Specification 11 · except that it alleges 
that the check was drawn on First National. Bank or Temple, Texas, 
on or aboot 9 March 1944, at Riverside, California, to Banks 

. Grill, for $10. i 
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Specification S: Similar to Specification 1, except that it al
leges that the check was drawn OJ First National Bank of 

· Tenple, Texas, on or about 18 March 1944, at Riverside, Cali 
fornia, to Banks Fountain Grill, for $25 • 

.Specification 61 Similar to Specification 1, except that it alleges 
that the check was drawn on First National Bank of Temple, 
Texas, to MJssion Inn, at Riverside, California, for $25. 

Specification 7: Similar to Specification 1, ·except that it alleges 
that the check was drawn on First National Bank of Temple, . 
Texas, en or about 18 March 1944, at Riverside, Califomia, 
to Glemrood Mission Inn, for $10. 

Specification 81 Similar to Specification 1, except that it alleges 
that the check was drawn on First National Bank of Temple, 
Texas, on or about 11 March 1944, at San Bernardino, California, 
to The Grizzly Bear, for $15. 

Specification 91 Similar to Specification 1, except that it alleges 
that the check was drawn on Citizens National Trust & Savings 
Bank of Riverside, on or about 29 March 1944, at Camp Irwin, 
California, to Officers' Club, Canp Irwin.· 

Specification 101 Similar to Specification 1, except that it alleges 
that the check was drawn en Citizens National Trust & Savings 
Bank of Riverside, on or about 31 March 1944, at Camp Irwin, 
California, to Officers I Club, Camp Irwin, for $10. 

He pleaded not gull t,y to and was found guilty of all Specifications and the 

Charge. He was sentenced to dismissal. 'Ihe reviewing authority approved 

the sentence and forwarded the record of trial for action under the 48th 


·Article or War. 

3. It was stipulated that accused, a member of the 818th Antiaircraft 
Artillery Automatic Weapons Battalion, Camp Haan, California, made and 
uttered each of the ten checks (Exs. 1-10} referred· to in the Specifications 
on the dates and to the persons named as payees thereinJ th.a; by means . · 
thereof. he d:>tained in each instance the amount of money for which the check 
was draffllJ that the checks were depoaited by the payees in the usual course 
of business within a reasonable time; and that the checks were returned un

.paid through banking channels for reasons as follows: Specification 1, be-. 
cause accused had no account in Temple National Bank of Temple, TexasJ 
Specificaticns 2-8, because a.ccused had insufficient !unds in his checking 
account, at First National Bank of Temple, Texas, to pay themJ and Speeifica:.. 
tions 9-10, because accused had no checking account in Citizens National· 
Trust & Savings Barie of·Riverside, California. The ten checks referred to 

' , 
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numbered to correspond to the Specifications, were introduced in evidence, 
with bank slips attached. The check described in Specification l (Ex. 1) 
is drawn on a check form of Citizens National Trust & Savings Bank of 
ru.verside, California, with the name of the bank changed to National Bank, 
Temple, Texas; the checks described in Specifications 2, 3 and 5 (Exs. 2, 
3, 5) are drawn on similar forms, but changed to First National Bank, Temple, 
Texas; the checks described in Specifications 4 and 8 (Exs. 4, 8) are drawn, 
on check forms of First National. Bank of Temple, unchanged; the,checks de
scribed m Specifications 6 and 7 (Exs. 6, 7) are drawn on Glenwood llission 
Inn forms with the name of First. National Bank of Temple written in; and the 
checks described jn Specifications 9 and 10 (Exs.9, 10) are drawn on forms 
of Citizens National Trust & Savings Bank of Riverside, unchanged {R. 7-9, 
16-17). . 

It was stipulated further (Ex. 11) that there are· two national 
banks in Temple, Texas, namely, Temple National Bank and First National Bank 
of Temple; that there is no bank there of the name of "National Bank•; that 
on lO March 1944 accused did not have a checking account in a bank of that 
name at Temple or elsewhere; and that the banking business of accused in 
Temple, Texas, had been with First National Bank of Temple.- The stipulation 
provided further that an official of Citizens National Trust & Savings Bank 
of Riverside would testify--that the records of the 'bank disclosed that ~c
cused opened an account on 6 March 1943, which was closed on 20 October 1943 
and not thereafter reopened, and that accused had no checking account there 
on 29 ani 31 March 1944 (R. 21). . · · 

The statement of the checking account {Ex. 13) of accused in First 
National Bank of Temple from 28 Decanber 1943 to 31 March 1944 was placed 
in evidence by agreement. It discloses the following facts i on 28 December, 
a balaooe of $4J from that date through 14 February, a balance of $4 or · 
les~~ Fwith numerous 25; debits; on 4 February, a deposit and a debit of $SO; 
on ;J ebruary, a deposit of $140, and a balance of $140J on 16 and 17 
Februa174debits of $25, $25, $10, $7S, and 25¢, with a balance on 17 Febru
~ o~i •75J on 6 March, a deposit or ~50; on 7 March debits of $10 and 
25/deb1~ a resulting overtlraft of $,5.2.5; and fran tha:i to 31 March numerous 
that the ~5/~:~:~ ;Ln an overdraft of $9 on 31 March. It was stipulated 
of check 11ere service charges made by the bank on presentationst thMr. Alto~ ;gain e account lib.en the balance was insufficient to ~ them. 
tion (Ex. 12)~!n~ assistant cashier of the bank, testified by deposi
and ~ checks drawnccus~ had no agreement with the bank to extend credit 
to make an allotment o~ ·; account in excess of the balance. Accused agreed 
favor of the bank T~ !5 p:r month to his account to retire a note in 
Novanber 1943 and•J 8 

ank: received• the allotment for September and 
purpose or the auC:~U:Yb Februaiy and March 1944. The -bank, fulfilled the 
credit on his note in D Y making transfers .from his checking account to 
Placing the allotment 11:;:~r 1943 and February and March 1944, and by 
and Januaey 1944 Mr ly to his note", in September and November 1~3 

!4d• on 4 Februa~ ~ ~a:;~hstated that transfers in the amount or $50 were 
, that ~o transfer .was made for December 1943, 

• 
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and that $50 deposited en 6 December was ldthdrawn as followsz $10 on 14 
December i2.5 on 20 December, and $10 on 24 December. Accused was author
ized to draw checks against the amount for December which was not trans
ferred (R. 39-40). 

Miss Mary w. Blair, an employee of the Officers' Club, Camp Haan, 
testified that she deposited three checks {Exs. 1, 2, 3) and that after 
they were returned she wrct.e a letter about them to military authorities on 

April. Mr. Glenn &Rock, operator of Banks Fountain Grill, also known as 
Banks Grill, cashed two checks (Ex:s. 4 and 5) for accueed, and both came 
back unpaid · .He tried to call accused but he was •on a problem" at the 
tine. Mr•. Smock• gave the .infonnation about. the checks· to •co1one1 V arner " , 
and an hour or two later received a wire from accused that he woul~ pay Mr. 
Smock as soon as he "got in oft the dosert•. A short time after that ac"'." 
cused came in and paid him. Mr. Smock had cashed checks for accused over a 
period of three or four months and they were good. Colonel Varner took 
charge of the checks before accused came in to pay them. Mr• V. J. Nelson, 
cashier at Mission Inn, Riverside, California, cashed a check (Ex. 7) for 
accused, and deposited it arxi another (Ex. 6) for collection. Both were 
returned unpaid, but were subsequently paid on 14 April. Prior· to payment 
"Lt. Col. Varner11 had cane in and "picked them up•. On cross-examination 
Mr. Nelson identified a letter (Def. Ex. A) dated 7 April 1944 from The 
Mission Inn to accused, stating "Thank you for your letter regarding returned 
checks" and· that if $3.5 should be ranitted the matter would be cleared up. 
Corporal ~aul H. Primock, Viho kept books for 'the Officers I Club at Camp 
Inrin, deposited two checks (Exs. 9 and 10) on 1 April. They were afterwards 
returned, and according _to his reco;rd had not sinee been paid (R. 9-16, 18-25, 
.30-.31). . ' . 

Corporal Primock testified .over objection, from a record of unpaid 
checks -which he kept in h~ own handwriting !or the club, that the follow
ing checks of accused, in addition to those deecribed in the,Specifications, 
were returned unpaid on account of insufficient funds: two for $10 each 
on .30 Decanber 1943 and two for $10 each on 31 December. These !our checks 
were aftenrard paid. Miss :Margaret Rowe, a teller at the camp Irwin Branch 
ar Bank of America, cashed three checks for accused, as follows1 10 
January, $2.5; 19 Janua:ry, $60; and 16 February, $50. The first two checks, . 
drawn en a bank at Riverside, "were sent to Barstow that night, and we brought 
them ot..it the next day11 ; they were presented through banking channels and 
returned unpaid; accused was notified and he came in on 21 January and paid 
the checks. She al.so testified that these two checks never left the bank 
The third check, drawn on a bank somewhere in Texas, was ?J.t through bank: _ 
ing channels tldce and each time came back unpaid. When it.returned the second· 
time, accusE:d was notified by letter, and he pa.id it on 21 March by Western . 
Uniai money o.Met'-(R. 25-30, .33-38). 
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numbered to correspond to the Specifications, were introduced in evidence, 
with bank slips attached. The check described in Specification 1 (Ex. 1) 
is drawn on a check form of Citizens National Trust & Savings Bank or 
Riverside, California, with the name of the bank changed to National Bank, 
Temple, Texas; the checks described in Specifications 2, 3 and 5 (Exs. 2, 
3, 5) are drawn on similar fonns, but changed to First National Bank, Temple, 
Texas; the checks described in Specifications 4 and 8 (Exs. 4, 8) are drawn 
on check fonns of First National Bank of Temple, unchanged; the checks de
scribed in Specifications 6 and 7 (Exs. 6, 7) are drawn on Glenwood Jlission 
Inn forms with the name of First National Bank of Temple written in; and the 
checks described in Specifications 9 and 10 (Exs.9, 10) are drawn on forms 
of Citizens National Trust & Savings Bank of Riverside, unchanged (R. 7-9, 

16-17). 


It was stipulated further (Ex. 11) that there are two national 
banks in Temple, Texas, namely, Temple National Bank and First National Bank 
of TempleJ that there is no bank there of the name of "National Bank"; that 
on lO March 1944 accused did not have a checking account in a bank of that 
name at Temple or elsel'lhere; and that the banking business of accused in 
Temple, Texas, had been with First National Bank of Temple.· The stipulation 
provided .further that an official of Citizens National Trust & Savings Bank 
of Riverside would testify.-that the records of the 'bank disclosed that 3C

cused opened an account on 6 March 1943, l'lhich was closed on 20 October 1943 
and not thereafter reopened, and that accused had no cheeking account.there 
on 29 am 31 March 1944 (R. 21). · . 

The statement of the checking acoount (Ex. 13) of accused in First 
National Bank of Temple from 28 Decanber 1943 to 31 llarch 1944 was placed 
in evidence by agreement. It discloses the following facts I on 28 December, 
a bala~e of $4; from that date through 14 February, a balance of $4 or · 
les;5, Fldth numerous 25¢ debits; on 4 February, a deposit and a debit of $S0J 
on ebruary, a deposit of $140, and a balance of $140; on 16 and 17 
February, debits of $25, $25, $10, $7S, and 2$¢, llith a balance on 17 Febru

0~ ~!~·75; on 6 March, a deposit of ~50; on 7 March, debits of $10 and 
2sldebit a res~!ing overtlraft of $5.25; and fran then to Jl March numerous 
that the ;5¢r~~iting in an overdraft· of $9 on 31 March. It was stipulated 
of checks i e t s were service charges made by the bank on presentationthMr. Alton ~ga~ e account 'When the balance was insufficient to pay them. 
tion (Ex. 12) tha!n~cassistant; cashier of the bank, testified by deposi
and ~ checks drawn cus~ had no agreement with the bank to extend credit 
to make an allotment 

0
~ $$; account in excess of the balance. Accused agreed 

favor of the bank T~ b nkP;r mon-eh to his account to retire a note in 
Novffllber 194) and•J 

8 
a F received" the allotment for September and 

purpose of the au:!U:Yb ~rua.ry • nd March 1944•.The bank fulfilled the 
credit on his note in Dec Ybe inf., tr~nsfers from his checking account to 
placing the· allotment "cli;:ctr 19,._, and February and March 1944, and by 
and January 1944. Mr. Mart ly to his note", in September and November 1$43 

:,ad• on 4 February and 7 ya,;~h st:!ed that transfers in the amount of $50 were 
, at ~o transfer was made for December 1943, 

. ' - J.- 



l 

(10) 

and that i.50 deposited en 6 December was 1'ithdrawn as followsl $10 on 14 

December, $2.5 on 20 December, and $10 on 24 December. Accused was author

ized to draw checks against the amount for December which was n~ trans

ferred (R. 39-40). 


Miss Mary W. Blair, an employee of the Officers' Club, Camp Haan, 

testified that she deposited three checks (Exs. l, 2, · .3) and that after 

they were returned she wrct.e a letter about them t.o military authorities on 


April. Mr. Glenn Smock, operator of Banks Fountain Grill, also ·known as 

Banks Grill, cashed two checks (Exs. 4 and 5) for accueed, and both came 

back unpaid. .He tried to call accused but he was •on a problem" at the • 

tim3. Mr. Smock gave the .infonnation about the checks- to •colonel Varner , 

and an hour or two later received a wire f';rom accused that he woul~ pay Mr. 

Smock as soon as he 11got in of! the dosert•. A short time after that ac"'." 

cused came in and paid him. Mr. Smock had cashed checks for accused over .a 

period of' three or four moo.ths and they were good. Colonel Varner took 

' 	charge of t.he checks before accused came in to pay them. Mr. V. J. Nelson, 
cashier at Mission Inn, Riverside, California, cashed a check (Ex. 7) for 
accused, and deposited it arxl another (Ex. 6) for collection. Both were 
returned unpaid, but were subsequently paid on 14 April. Prior·to payment
11Lt. Col. Varner" had cane in and "picked them up•. On cross-examination 
Mr. Nelson identified a letter (Def. Ex. A) dated 7 April 1944 from The 
Mission Inn to accused, stating "Thank you for your letter regarding returned 
checks" and· that if $.3.5 should be ranitted the matter would be cleared up. 
Corporal :Paul H. Primock, who kept books for 'the Officers' Club at Camp 
Irwin, deposited two checks (Exs. 9 and 10) on 1 April. They ,rere afterwards 
returned, and according _to his record had not siriee- been paid· (R. 9-16, 18-25, 
.30-.31). 	 . ' . 

Corporal Primock testified .over object.ion, from a record of unpaid 
checks which he kept in h~ own handwriting for the club, that the follow
ing checks of accused, in addition to those described in the,Specifications, 
were returned unpaid on account of insufficient funds: two for $10 each 
on .30 Decenber 1943 and two for $10 each on .31 December. These four checks 
were aftenrard paid. Miss Margaret RoweJ a teller at the Camp Irwin Branch 
of Bank of America, cashed three checks for accused, as followsi 10 
January, $2,5; 19 January, $60; and 16 February, $.50. The first two checks, . 
drawn en a bank at Riverside, "were sent to Barstow that night, and we brought 
them out the next day11 

; they were presented through banking channels and · 
returned unpaid; accused was notified and he came in on 21 January and paid 
the checks. She also testif~ed that the.se two checks never left the bank. 
The third check, drawn on a bank somewhere in Texas, was ?It through bank
ing channels twice and each time came back unpaid. When it· returned the second. 
time, accused was notified by letter, and he paid it on 21 March by Western 
Uniai money oill(!ertR. 2,5-.30, .33-.38). 	 · 

"' - 4 
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4.. Accused testified that as a result of his prior mill taey- training 

in•RO~, Texas A & M" he was commissioned in May 1942. He 1ras pranoted to 

first lieutenant in June 1943, and is married (R. 43). · 


Accu15ed admitted making the checks referred to in the Specifica
tions and· that he presented than and received value as alleged•. He had 
maintained ~ accourt. in the First National Bank ot Temple, Texas, for over 
10 years, and his balance had fluctuated. 'Ihe last statement he 'received 
.from the bank was in Oct.ober or November 1943. He went to .Temple, Texas, 
hi• home, while en leave from 9 Februaey- to 26 February 1944. Referring 
to the testimoey of Miss )largaret Rowe, a 'Witness :for the prosecution, 
that she cashed a check for him at Camp Irwin oo 16 February, he stated that 
this was not true as he was in Tanple at that time. While on his leave, 
he depo.sl.ted #140 in his bank account on 15 February, and at the same time 
discussed his note dh the vice-president of the bank. Accused thought the 
balance en his note was $100 but the bank official advised him that it was 
$200, due to the fact that in tlro months the bank had not drawn $50 fran his 

· acccmit to apply on the note. As a result, ,~c:used had $10(Ymore in his 
checking account than he had thought. Accus·:i had a Class E allotment of 
$50 per month to his account in the bank. lit! testified that when he pre
sented the •checks in question" he did not intmd to cheat or defraud the 
payees. Accused was familiar with the •process• of. handling unpaid checks 
at the ·officers I clubs at Camp Ha.an and Canp Irwin, and in presenting checks 
to these clubs he did not intend to de.fraud. Neither did he intend to de
fraud tJ:ie Mission Inn, Mr. Smock, or The Grizzly Bear. Accused denied that 
he well kmw that he did not have sufficient money in the bank. He 
reinbursed the holders of all of the checks by' payments as i'ollows: ori 14 
April, .the checks included in Specifications 1 to 7, and on l May, those 
included in Speci.fications 8 to 10. The pa;yment to the Oi'i'icersr Club at 
Camp I(nd.n was made qr telegraph and the telegraph compaey gave ·him a re- • 
ceipt, R. 44-S2). 

·en cross-examination acwsed stated that when he issued the three 
. checks to the 0.ff'icers' Club at Camp Haan hE. thought he had sufficient 

:=s because that was after he deposited $140 in February. He did not 

wu ;!_he amount. of his balance just before he deposited $140, because he 


cl. "'·e rTempblie o~ from 15 February to 17 Februar;r, was in the bank at the 
...... o us ness and •didn•t nt t O d

downstairs and et it" The wa go own to the bookkeeping department 
parents . clear ~ hi. • ot purpose ot his trip to Temple was to visit his 
money- ., Whil i T s n e, arrl pay two or three. people to whom he owed 
at t~ bank ~ n ~le he did not draw checks oo his account• When he was 
was .shown to hi:1!: i: new note for.. about $500, as he believed. The note 
keep check stubs but tri:af ~e amount;, which was $.324. Accused- did ~ot 
mind. He thought it 110uld t~eeep the dates and amounts of checks in his. 
to clear the bank in Tenple fr a C week, ten days ~r two. weeks for a check 
$5'0 per month to his bank an amp Haan. The purpose of his allotment ot 
authorized the·bank to ~ccount, was to keep his account·there and he 
9 March 1'hen he drew a :PJ ~· !11otment en the note as "they saw fit• On 

, e or 11>10 ,to Banks Grill he thought his balan~e 

- s :. 
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was sufficient to cover it. He figured he had $240 after depositing 4:140 
on 15 February and knew he had written a few checks since, but did not know 
hm, many or r·o; what amounts. As to the two checks to the Officers' Club 
at Camp Irwin, accused testified that he intended to draw them on the 
First National Bank of Temple, but failed to cross out the name of Citizens 
Trust and Savings Bank en the forms he was using. He also intended t'tl 
draw the check mentioned in Specification 1 on the First National Bank. 
Scme of the checks included in the Specifications were called to the attention 
of accused by Colonel Varner about 7 or 8 April, but at that time accused 
had 1'rl.tte.n letters to Mission Inn and The Grizzly Bear about the checks issued 
to them. Accused denied that he had notice or knowledg_e prior to 9 March 

that his account was insufficient to cover the ten checks {R. 52-58, 71-78, 

8J-84, 88-90, 123-125). . • 


During the cross-examination accused testified that he remembered 

picking up two checks at the Camp Irwin Branch of Bank of America and pay

ing them in cal5h, but did not remember cashing them. The checks referred. 

to were one for i25 on 10 January and another for $60 on 19 January. They 

were draim on the First National Bank of Temple. When he "took care" of 

thsm on 21 January he knew they nre not good. He did not remember cash

ing a check drawn to the Sontag Drug Store for $10 on 6 February but re-· 

membered that he was "notified about" a check for about $50 he had given 

"Lt. Goldman". Accused admitted that he had notice of "bad checks" to the 

Officers• Club at Camp Irwin for $40 in January. He also admitted Ulat from. 

JO December 1943 to 31 March 1944 he issued "a' fewl' checks, "possibly" 21, 

that were returned unpaid on account of insufficient funds or no account. 

Over obj action there was ,;introduced in evidence a series of official com

municatiom (Exs. 15-A, 15-B, 15-C), as follows: letter from 'the command

ing. officer of the Antiaircraft Artillery Training Center,· Camp Haan, to ac

. cuaed, dated 28 Februazy 1944,-giving notice of intention to impose punish
mant un:ler the 104th Article of War for issuing checks for about $150 without 
sufficient funds and for other offenses; a first· indorsement from accused 
dated 2 March accepting such punishment; a second indorsement to ~ccused 
dated 2 March, reprimanding him and warning hiJD of the seriousness of issuing 
checks without sufficient funds; and a third indorsement from accused dated · 
2 March accepting the punishmant. The court was cautioned that only those 
?, rts of the documents indicating that accused had been warned about his bank 
account would be ccnsidered. There ns also introduced· in evidence over 
objection a series of official conmunicationa (Exs. 14-A, 14-B 14-c 14JJ 
14-&), as foll011rsl ·a letter from Headquarters Camp Irwin, da~d 8 kch, ' 
through channels, _to the commanding officer of accused about a check of 
accused for $50 held by the Camp Irwin Branch, ,Bank of. America, -which had been 
returned marked "insufficient funds"; a second indorsement to accused, dated 
13 March, pointing out the seriousness of giving bad checks; and a third . 

_	in:lorsement from accused dated 16 March,. stating •I will 'not, after this 
date, issue any personal checks. or contract aey further debts until all my 
indebtedress is cleared up" (R. 58-65, 78-83, 85-88, 91-92). 

- 6 
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On examination by the court accused testified in detail as to 

his financial affairs and living expenses. When he deposited $140 on 

1S Feb:ruary,. he did not draw a.n:y checks against it, but outstanding checks 

at the ti.ma took up a "small amount• of it. Before he borrowed $324 

from the bank (on 15 February) accused ond the bank $200 plus interest 

(R. 95-123, 125-126). 


Major Howard R. Wall, Captain Jam.es E. Smith, Captain B. F. 

Sebesta and Caota:ln James W. Graves testified to the good reputation of 

accused. Maj~ Wall stated that his opinion of the efficiency of accused 

is shovrn by the fact that he several times recomnended accused for pro

motion. Captain Smith considered accused the best range officer his former 

battalion .ever had (R. 126-1.34). 


5. a. The evidence shows that during March 1944 accused made and 
uttered chedcs as follows: 9 March, check for $10 to Banks Grill (Spec. 4); 
10 March, check for $.5 to Officers• Club, Camp Haan, drawn on National Bank, 
Temple, Texas (Spec. 1), and check for $25 to ~J.ssion Inn (spec. 6); 11 
March, check for $5 to Officers' .Club, Camp Haan (Spec. 2), and check for 
~15 to The Grizzly Bear (Spec. Bh 15 March, check for $5 to Officers I Club, 
Camp Haan (Spec. 3); 18 March, check fer $25 to Banks Fountain Grill 
(Spec. 5), and check for $10 to Mission Inn (Spec. 7); 29 March, check for 
$.5 to. Officers• Club, Camp IIWin, drawn on Citizens National Trust & 
Savings Bank, Riverside, California (Spec. 9); and 31 March, check for $10 
to Officers I Club, Camp Irwin, drawn on the bank last named (Spec. 10). All 
of the checks were drawn on First National Bank of Temple, Texas, except as 
otherwise shown above. Accused received cash for each check in the face 
amount; the checks were deposited for collection within a reasonable time; 
and they were returned to the payees unpaid because of no account (Specs. • 
1, 9, 10) and insufficient fun:ls (Specs. 2-8). Accused paid all of the 

. checks on l4 April and l May. 

Accused testified without contradiction that he intended to draw 
the checks mentioned in Specifications 1~ 9 and 10 on First National Bank 
of Temple, the only bank where he maintained an account, but failed to 
insert the name of that bank. The account of accused in the First National 
Bank of Tanple was overdrawn from 7 March through 31 March. 

An accused is properly chargeable with knowledge of the status of 

his bank account (CJ[ 2CY260l, Sperti, 6 B.R. 171). The facts stated above 

St.UStain the -findings of guilty of all Specifications, in violation of the 

95th Article of War. Subsequent payment o£ the checks is not a defense. 


£ • Accused claimed that when he deposited $140 in the bank on 1.5 , 
February, while he was at home on leave, he thought he had a balance of about 
$240, because a bank af'ficial advised him that in two months the bank had · 
not withdrawn _from his account an allotment of ~50 per month that went there 
to be applied on his note at the bank. He testified that he did not intend 
to defraud the payees of the several checks, and thought his account.was 

- 7 
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sufficient to pay them. The court rejected this testimony, and properly 
so. When accused was in the bank on 15 February he did not take the trouble 
to ascertain the state of his account, which in fact contained only $140 
after the deposit. He admitted that checks outstanding at the time took up. 
a "small amount" of the deposit, and the, bank records show that checks 
amounting to $135 were charged, to the account within two days af'ter the de
posit. Accused had had difficulties on account of unpaid checks issued lby, 
him for two or three months prior to the drawing of the checks involved ~ 
the Specifications; and on 2 March and again on 13 March he was official]): 
warned about the seriousness of issuing bad checks. Nevertheless, he drew 
and uttered the ten checks, between 9 March and 31 March, in reliance upon 
a belief {as he testified) that he had sufficient money in the bank. The 
circumatances rebut this claim. It was his responsibility to know the 
status of his account, especially in view of the warning that had been given. 
him. 

6. Objection was ma.de to testimony introduced by' the prosecution to 
show prior instances of checks drawn by accused which were returned unpaid 
on account of insufficient funds, and to show the official warnings to ac
cused referred to above. This evidence tended to show that, accused had com
mitted offenses not included in the Specifications, and normally would be in- , 
admissible. However, it was offered under the rule that 1Vhen criminal intent, 
motive, or guilty knowledge in respect or the a.ct is an element in the ,offense 
charged, evidence o.f other acts of the accused, not too ranote in point o.f 
time, manifesting that intent, motive or knowledge, is not made inadmissible 
by reason of the fact that it may tend to establish the commission of another 
offense not charged (MCM, 1928, par. 112b). It is clear from the record that 
the court considered this evidence only ?or the proper purpose of determining 
the intent of accused. In the opinion of the Board of Review, this evidence 
was·properly considered. 

. 7 • The accused is 26 years of age. The records of the Office. of The 
Adjutant General show hl.s service as follows, appointed second lieutenant, 
Coast Artillery Reserve, Army of the United States, 16 May 1942; active duty 
17 May 1942; temporarily pranoted to first lieutenant, Army of the United 
States, 18 June 1943. · 

.. ' 

8. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
The Board of Review is of the opinion that the record of trial is legally suf
ficient to support the findings of guilty and the sentence, and to warrant con
firmation of the sentence. Dismissal is mandatory upon conviction of a viola
tion 0£ the 95th Article of War• 

.. 
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1st lnd. 

War Department, J.A.G.o., 4 - JUL 1344 - To the Secretary of War.

1. Herewith transmitted for the acticn of the President are the record 
of trial and the opinion of the Board of Review in the· case of First Lieu_: 
tenant George F. Bishop, Jr.- (C>-465805), Coast Artillery COIPS• 

2. I concur in the opinion of the Board of Review that th~ record o! 
trial is legally sufficient to support the findings of guilty and the sentence, 
and to waITant confirmation of the sentence. '.lhe accused fraudulently drew 
and cashed 10 checks aggregating $115 in March 1944 'Which were returned to the 
payees unpaid because of insufficient i'unds. During the period of two or 
three months prior to the drawing of the cheeks here involved this officer 
had difficulties en account of unpaid checks issued by him, and had been warped 
by superior authority of the seriousness of issuing checks without su£1'i 
cient funds. Cn 2 March 19 44 he was reprimanded under the -provisions ot 
Article of War 1~ for issuing checks totaling $150.00 without having su.t'.fi 
cient f.'unds to his credit to cover these checks, and for excessively drink
ing arxi gambling. The Staff Judge li.dvocate, Headquart.ers Camp Haan, 
California, to which accused was attached, unassigned, by Special. Orders 
dated 31 }Jay 1944, states in a letter dated 29 June 1944 that, in addition 
to the checks issued Tdthout funds for which accused was tried, 15 additional 
checks in various small amoonts issued by him to tradespeople in and about 
Riverside, California, had been returned to the payees for want of sufficient 
funds to pay them. He also states that subsequent to the service of the 
charges upon him the accused issued a check for il5 on 13 May 1944, without 
sufficient funds and another. for ~25 on 17 May 1944, both to business concerns 
at Riverside. I recommend that the sentence to dismissal be confirmed and · 
carried into execution. 

3• Inclosed are a drai't of a letter for your signature;· transmitting the 
record to the President for his action, and a fonn of Executive action car
rying into effect the recommendation made above • 

.~ C! . ~-. -s>-.,_ 

Myron_C. Cramer, 

Major General, 


The Judge.Advocate General. 

4 Incls. 

Incl.1-Rec. of trial. 
Incl.2-Drft. ltr. for sig. S/w.
Incl.3~onn of Action. 
Incl .4-Ltr. fr. SJA, 29 June 1944. 

(Sentence confirned. G.C.M.O. 414, .Z7 Jul 1944) 
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WAR DEPARTMENT 
Army Service Forces 


In the Office of The Jtrlge Ad:v.ocate General 

Washington, D.C. 
 (17) I 

SPJGK 

CM 2$7081 


, 3 JUL 19" 
UNI.TED ST.A.TES 	 ) 92ND INFANTRY DIVISION 


) 

v. 	 ) Trial by G.C.M.;oonvened a.t Fort 

) Huachuca,. Arizona., 17 January 1944. 

Second Lieutenant ALEXANDER ) Dismissal, total forfeitures, and 

s. ANDERSON (0-1298483), ) confinement tor qne year. 

·. Infantry.· ) 

-----~------------------------· OPINION of the BOARD OF REVI1M' 
LYON, MOYSE and SONENFIELD; Judge Advocates. 

------------------·----------
l. The record of trial in the case of the officer named above has 

been examined by the Board of Review and the Board submits this, its · 
opinion, to The Judge Advocate General. · 

2~ Accused was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 95th Article· of War. 

Specification& In that Second Lieutenant Alexanders. Anderson, 
Five Hundred Ninety Eight Field Artillery Battalion, did, near 
Tombstone, Arizona, on or about December 7, 1943, with intent, 
to deceive Lieutenant Colonel Robert c. Ross, Five Hundred · 
Ninety Eighth Field Artillery Batta.lion officially report to 
the said Lieutenant Colonel Robert c. Ross, hie Commanding 
Officer that the ground crew truck of the Five Hundred 
Ninety Eighth Field Artillery Battalion was lost or stolen 
and that he did not know its whe~ea.bouts, or words to that 
effect which report was ma.de by the said Second Lieutenant 
Alexander S. Anderson with disregard of a knowledge of the 
facts in that he knew the ground crew truck to be at Fort 
Huachuca., Arizona in the ~s of the Military Police. 

CHARGE Ila Violation of the 	96th Article of War. 

Specification la In that Second Lieutenant Alexander s. Ande.rson, 
Five Hundred Ninety Eighth Field Artillery Batta.lion, did, at 
Fort Huachuca, Arizona, on or a.bout December 7, 1943 enter the 
cantonment area of Fort Huachuca, Arizona without proper au
thority when he, the said Second Lieutenant .Alexander.S. 
Anderson knew the cantonment Area of Fort Huachuca, Arizona, 
he..d been placed off limits by competent authority for the 
duration of D--Exercise Naneuvers. 
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Specification 2.a In that ·second Lieutenant Alexander s. Anderson, 
Five Hundred Ninety Eighth Field Artillery Battalion, did, at 
Fort. Huachuca, Arizona, on or about December 6, i943 enter the 
area'known.as North Gate without proper authority.when.he, the 
said Lieutenant Alexander s. Anderson well knew that this area 
had been placed off limits by competent authority for the dura
tion of D-Exercise Maneuvers. 

He pleaded not guilty to and was found. guilty of all Charges and Specifica

tions. No evidence of previous convictions was introduced. 59 was sen

' tenced to dismissal,· total forfeitures, and confinement at hard labor for 

one year. The· reviewing authority approved only so much of the finding of 


· 'guilty of the Speoifioation of Charge I and of Charge I as involved a find
ing of guilty in.violation of Article of Wa.r 96, approved the sentence, am 
forwarded the.record of trial for action under Article of War 48. 

3. S1.mllll.8.rY of the evidence. 

The offenses will be disouued. in the order· in which th,ey were. oommitted., 
rather than a.a they appear upon the Charge Sheet. It 1.ppear1 from the e'Vi
denoe that the 598th F.Leld Artillery Batte.lion was engaged 1n a series of 
exeroises in December of 1943. These exeroises took them outside Fort 
Huachuca· to the 'Vicinity of Tombstone, Arizona, where there was a comma.nd 
post near Highway 80 (R. 7,12,15). All officers in the battalion had been 
informed that during maneuvers the fort and the area surrounding its North 
Gate were off limits: Accused had no authority to enter the fort (R. 9). 
He was the senior liaison pilot of the obs·ervation section of the battalion, 
in charge of its obserTation plane and of the 3/4 ton truck used by his 
ground. crew (R. 12,16,18). ,... 

Specification 2, Charge II {Violation of Article of War 96 b'y entering 
"Oft Li.mits" a.rea without proper a.uth~rity). 

On the-evening of 6 December, accused, Second IJ.eutenant James E. 

Woodson, his junior pilot, and Staff Sergeant Tully D. Hickman, of the 

600th Field Artillery Battalion, left their motor post.near Tombstone in 

the ground crew truck of the 598th ba.ttalion. Lieutenant Woodson drove 

it to th~ North Ga.te ot Fort Hua.ohuo... , Their purpose was to obtain some

thing to eat (R. 13,15,16,18,21). Arriving at the gate, they decide4 to 

walk the balance of the way, so Sergeant Rickman parked-the truok behind 

a house, because they "didn't want it to be seentt•. They then went to a 

restaura.nt in a. house a.t or ·near the North Gate •... When they returned, 50 

minutes or an hour later, the truck was gone (R. 13,15,18,19). They were 

unable to looate it, and learned from the Military Police at the gate 

that it had been taken by the police to the Special Troops Area within 

the post (R. 13,14). ? 
 • 

http:restaura.nt
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Lieutenant Woodson testified that the three of them then went to this 

area. and unsuccessfully attempted to obtain the release of the truck (R.14). 

Sergeant Hickman denied·that; they ma.de any such effort to locate the truck 

(R. 19); but it is clear that eventually all three returned to the_ir or

ganization on· a gasoline truck which made routine· runs to a.nd from camp 

(R._ 14,19 ). . 


Specification, Charge I (False official statement to his commanding 

offi oer. concerning the truck's whereabouts). . 


. . 

On the morning of 7 December the battalion was moving along a. r9a.d 

near Highway 80, under the command of Lieutenant Colonel Robert c. Ross, 
en route to a. critique ·on the exercises. Accused flew over in his. plane, 
signaled his intention to la.nd, and did ao on· the highway ahead of the . 
convoy. Colonel Ross went up to. the plane, a.nd accused reported to him 
that the ,g,round crew truck of the battalion "was missing, or ha.d been· 
stolen, Lan[/ that he didn't know where it wu". Colonel Rosa we.a i:n e.. 
hurry, a.nd told accused to report to him la.ter_(R.·6,7). He ,µso in-. 
structed accused "to see if he could .£ind the truck, to do a.cything he " 
could to find.it".(R. 10). 

That evening Colonel Ross called a.ocused to·hia office at the command 
post. The colonel was by then familiar wi~h wha,t had happened, but after 
warning accused "very carefully as to his rights and anything that he said 
OOllld be us ed. age.inst him"~ asked accused if he i:new. anything about the 
truck a.nd if he knew how tl}e truck had. gotten to·. Fort Hue.ohuoa. (R. 8 ,10). 
Accused said that he did not. ·He told Colonel Ross that he, an6ther officer 
·(Lieutenant Woodson?) and a. sergeant (Hiolanan7) had attempted to repair the 
sergeant's ground orew.. truck near Tombstone, that they had pushed that · 
.truck with the 598th's missing truck to get it started, that they had left 
their truck pr.rked on the highwa;y just north of Tombstone, and liad found 
.it missing upon their return. Accused told witness that ,he had gone to 
the North Gate on 6 December on the Quartermaster gasoline truck to inquire 
~bout the ground orew truck, a.nd had lea.med there that.it was .at the 
Special Troop area. He denied that it had been driven to the North Gate . 
with his know-ledge, that he had been "in soma places near North Gate", that 
the Military Police had picked up, the.truck, and that he had been to;the 
Sp-ecia.l Troop area. (R. 8, 9 ). Several days later accused admitted to ·. 
Colonel Ross that.his story of the evening of· 7.December had been false 
(R. 11 ). 

~ifica.tion 1, Charge II (Violation of Article of W~ 96 by entering 
·norr ts" area. without proper a.uthori ty ). · 

In the late afternoon or evening of 7 December. accused and Private Fi.rat 
Class Martin F. Pratt, 598th Batta.lion, :f'lew in accused's plane to a. rmnva.y 
in or adjoining Fort lfua.ohuca. While Pratt. remained at_ the plane. accused 
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went to the post, later returned, and told Pratt to go get the truck. To
gether they went to the Special Troop area. Pratt drove the truck back 
to the _bivouac area (R. 22-24). 

On 7 or 8 December accused ma.de a sworn statement to }.ajor William 
J. Gordon. Sunrnary Court Officer ot the 598th Battalion, after being warned 
of his rights. It was introduced as Prosecution's Exhibit A (R. 24,25). 
In it he stated that he, Lieutenant Woodson, and Sergeant filclana.n were 
pushing fil.cklna.n' s truck with their ground'crew truck. He admitted di'iving 
to the North Gate, parking the truck for 45 minutes, and finding it gone 

· on their return. He also admitted going to the Special Troop Area in an 
attempt to reclaim it (Pros. Ex. A). 

Evidence for defense. 

Sergeant.Bickman, ce.lled as a witness for.the defense, testified that 
he and accused had been flying a.round. on the morning of 7 December in an 
attempt to locate the battalion and t'ell Colonel Ross a.bout the truck. 
They observed the column moving a.long t~e road, signaled, and landed. 
Colonel Ross ran over·· to .the plane, and,. without waiting for accused to 
say e.nything, began giving accused instructions a.bout ·his duties for that 
day. One instruction was that accused was to notify a Sergeant Watson . 
to go to a water hole with the ground crew and the ground crew's truck. 
When Colonel Ross had completed his instructiona, accused said that "he 
wouldn't be able to get his truck down there, that it had been stolen"~ 
and that it was at the Speoial Troop Area (R. 26-28). Hiolonan's_version 
of Colonel Ross' instructions to accused was that accused was told "to 
get another truck" (R. 28 ) • · 

After a.n explanation of. his rights to testify or to r•in silent, 
a.caused took the stand (R. 28). He stated that he had talked to Colonel 
Ross for only a •very short" time, and that the colonel was 11in a big 
rush". · He did tell Colonel.Ross th&.t the truck' was at the _Special Troop 
Area. The colonel did not gj;w him time to explain further, but told him 
"to get the truck. to get a truck, or ~et our truok:, the best way I could" 
(R. 29-30). . . . . · .· . _ 

4•. The Boa.rd of Review is of the opinion that the record supports 

the findings of guilty of Charge 1· and its Specification and of Charge 

II and Specification l thereof, but that there is reasonable doubt con

cerning accused's guilt of Specification~ ~f Charge II, on the basis 

of the evidence. 


The court oould properly infer from Colonel Ross' testimony that · 
all officers in his battalion had been notified that the Fort was "off 
limits" atj.d that aaoused was aware of this fact. It is clear that aooused 
had.no authority to 'go there and it is also clea~ from the testimony of 
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Sergeant Hi.clanan that on the evening of 6 December they were appreh~nsive 
that the truok would be seen, as actually it wa.a. 

While it is not certs.in from the record which statement b·y accused to 
Colonel Ros~wa.a the subject of the Specification of Charge I, the Board 
believes that the incident of the morning of 7 December is the one in
tended to be alleged. The court obviously chose to believe Colonel Ross'' 
version of the conversation which took place at that time, rather than 
accused's. ·rn view of accused's :repetition a.nd amplification of his 
denials at the interview which took place in the evening, there is no 
reason to believe that he did'tell,. or even attempt to tell the truth, 
that ~rning. He did not admit the falsity of his statements until 
several days later.. · 

The Board believes, howe~er, that Colonel Ross' instructions to ttdo 
anything he could to ti.pd• the truck, or (in accused's version) "to get 
a truck, or get our truck, the best way I could" was ·an implied authoriza• 
tion to go to the post during 7 December. ft is undoubtedly true that 
the colonel gave these instructions while laboring under the false im
pression, created by acctlBed's dissembling,· that the truolc had been 
stolen. Accused obtained the authority by false pretenaes,·for whioh_he 
could be punished. But that is not a violation of the 11off limitsu ~le, 
which was the offeMe charged. The Boa.rd holds that there was an implied 
a.uthority to enter the post to get; the impounded truck, and that the . 
record of trial is legally insufficient to support the finding of guilty 
of Specification 2 of Charge II. 

5. War Department records shaw that accused is 25 yea.rs ot ~ge. Ho 
is a high school graduate and attended Tuskegee :J:natitute for three yea.rs, 
specializing in Industrial Arts. He entered the Army in Jantiary, 1942• 
attended The Infantry iSohool, Fort Benning. Georgia, and was commissioned 

· a seoond lieutenant, Irl.rantry, Army of the United States, upon graduation 
therefrom on 3 November 1942. He served as a flying instructor for the 
Civil Aeronautics·Associ~tion for three months in 1941 and is a member 
of the Negro Airmen's Association.· It also appears that he was an aviaticn 
oa.det at Tuskegee Anny Flying Sohool from 27 February 1942 to 15 May 1942." 
and that he received an "unsatisfactory" academic rating while attending 
Officers' Basic Course Number 108 at The .Field Artillery School, Fort Sill. 
Oklahoma., from 17 May 1943 to 12 August 1943. ., · 

6. The court was legally constituted and had jurisdiction of the 

person and the offens es. · Except as noted above, no errors injuriously 

affecting the substantial rights of the accused were oomnitted during 

the tri~1.l. In the opinion of the Boa.rd of Review 'the reo.ord of trial is 
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legally insufficient to support the finding of guilty of Spec.ification 
of Charge II, legally sufficient to support the findings of guilty 

of Specification.2 of Charge II and of Charge II and of Charge I and 
its Specification, as approved by the reviewing authority, and legally 
sufficient to support the sentence and to warrant .confirmation thereof. 
Dismissal is authorized upon conviction of violation of. Article of War 
96. 

ge .Advooa~e. 

6 ~ "/ 
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1st Ind. 

3 1 JUL 1944War Department, J.A. G. o., - To the Secretary'of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Alexanders. Anderson (0-1298483), Infantry. 

·2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to support the 'finding of guilty of 
Specification 1 of Qiarge II, legally auf'fioient to support the findings 
of guilty of Specification 2 of Charge II and of Charge II and of Charge 
I and its Specification as approved by the reviewing authority, am 
legally sufficient to support the sentence and to 1YB.rrant confirmation 
thereof. In view of the nature of acQuaed's of'fenaes, I recommend that 
the sentence be confirmed but that the confinement a.nd forfeitures be 
remitted e.nd that aa thus modit'ied the isentenoe be ouried into execution. 

3. Inolosed a.re a draft of a letter for your signature transmitting 
the record to the President for his action a.nd a form of Executive action 
designed to carry into effect the recommendation hereinabove mde, should 
such action meet with approval. 

~on C. Cramer, 
Major General, 

3 Inola~ The Judge Advocate General. 
Incl.I-Record of trial. 
Incl.2-Drft. of ltr. for 

sig. Sec. of War. 
Inol.3-Form of Ex. action. 

(Finding of guilty of Specification 1 of Charge II disapproved. 
Sentence co~finned but confinement and forfeitures remitted. 
G.C.M.O. 452, 26 Aug 1944) 

- 7. 
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WAR DEPARTMEi."iT 
Anny Service Forces 

In the -Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 257082 

.1·5-Jl/11 JS44 
.U N I T E D S T A T E S . ) 

} 
97TH INFANTRY DmSION 

; 

v • . ) 'Trial by G.C~M., convened at 
·) _ ·Fort Leonard_ Wood, Missouri, 

Captain DAVIS W. PORELL ) 22 May 1944. · Dismissal. 
(0-;328954), 387th Infantry. ) 

OPINION_ o.f the BOARD OF REVIEW . 
LIPSCOMB, SHEPHERD and GOLIEN, Judge Advocate_s 

I . . 
l. The Board or Review has -examined the record of trial in the 

case of the officer named above and submits th:i.s; its opinion, to 
The _·Judg~ Advocate General. 

2. -The accused was trled.upon the .following Charges and Speci.fi 
cations: · 

CHARGE: Violation of the 95th Artic1e of War. 
. . 

Specification: In that Captain Davis Wood Powell, 
387th Infantry, did, at Fort Leonard Wood; 
Miss:>uri on or apout 22 April 1944., o.f.fi.cially 
state to his Commanding Officer., Colonel Jamea 
D. Bender., 387th Inf'antry., with. intent to deceive 

_his said Commanding Officer., the .following: to 
wit., "that he was present· at the 97th Division 
Small .Arm;3 School at all times during the entire 
school period on 21 April -1944" or words to that 
·effect, which statEl!lent was well known.by the 

- said Captain Davis Wood Powell to be untrue• 

.ADDmONAL CHARGE: Violation of the 95th Article. of War. 
\.. 

.,_ 
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Specification: In that Captain Davis Wood Powell., 
· 387th Infantry., 97th Infantry Division, did at 

Fort Leonard 1Vood., 1li.ssouri, on or about 22 
April 1944, with intent to deceive Lieutenant 
·colonel Melvin B. Harris, Division Ordnance . 
Officer, 97th Infantry Division, falsely state· 
to the said Ll.eutenant Colonel Melvin B. Harris 
that he, Captain Davis tiood Powell., was not ab
sent from the 97th Division Small Arms School: 
between 2100 and 2200 hours on 21 April 1944 
and was present during·· the entire three hours 
instruction at the School., or words to that ef
fect; which statement was known by the said 
Captain re.vis Wood Powell to be untrue., in th.at 
said Captain Davis- Wood Powell was absent .from 
the 97th Division Small Arms School between 21.00 
and 2200 hours on 21. April 1944 and was not pre
sent during the entire three hours instruction 
at said school. 

The accused pleaded not guilty to', and was found guilty of., 'a11 Chal'.ges 
and Speci,,fications. He was sentenced to be dismissed the service. The 
reviewing authority appr"ved the sentence and forwarded the record o~ 
trial for action under Article of Viar 48. 

J. The evidence £or the prosecution shows that on 14 April 194' 
· 	Colonel James D. Bender, ~ Commanding Officer of the 387th Infantr"y 

Regiment, issued a Trainin} Memorandum directing his subordinate offi 
cers to attend a "three hour course in visual inspection o.t; small arms" 
on certain specified dates. The accused, as Company Comnander or Com
pany K, was required, to be present on 21 April 1944 betw~n 1900 and 
2200 o 1 clock. He and eighteen other officers reported at the time · 
fixed am were divided into three classe~, two of· which had six rne~rs 
and the third seven. The subjects of instruction were pistols, mac1hine 
guns, sub-machine guns, mortars, and rifles (R. 9., 13; Pros. Ex. 1). 

A sheet of paper was passed uound on which.· .all. of the stu
dent officers were requested to. sign their naiooa and state•their rank and 
organization. The 

-
accused's signature 

( 
was the sixth to be affixed to the 

roll. After the break at 2100, Captain Harry H. Cosgrove., who, as the . 
representative of the Division Ordnance Officer, was the supervisor of 
the school., noticed that only four officers were present in Class No. 1. 
Realizing "that something was wrong", he "asked ,each. off!. cer present to 
indicate what -line he had signed on" and wrote ~OK" at the places pointed 
out to him. The accused "didn I t indicate * * * that he was there"., and 
no notation was made "by his. name". His absence w~s, immediately reported 
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to Lieutenant Colonel Melvin B. Harris, the Division Ordnance Officer, 
who thereupon made an independent check between 21~ and 2120 o'clock. 
The accused still did not answer when his name was called. The .matter 
was reported "on the form of a buckslip11 to the Chief of Staff (~. 9-17; 
Pros. Ex. 2) .' 

. The next da;y the accused was sunnnoned before ~s ·Regimental 
Conmander and asked 11whether he was present at the 97th Division small 
arms school. at all tinB s during the entire .school perit>d on 21 April 
1944"·· The ·reply was that "he was present at all times". That sa.ine 
day the accused also came to the office shared by Captain Cosgrove and 
Lieutenant Colonel Harris for the purpose of explaining. The accused 
intended to see the Captain but, finding him +,o be out, spoke to · 
Lieutenant Colonel Harris instead. The latter· sumnarized the conversa-. 
tiontion which took place· as !'ollows: 

"/jhe accusei/ said that he ~as there t~ 
see him about a matter involving. his absence .from 
this Armament School and he rould like to get it 
straightened out with Captain Cosg~ove, because 
he was not absent from the school. ·He further 
stated that at the time the roll was called he · 

.had been in the latrine, had returned from the · 
latrine to the class and found out that.the roll 
had been taken. He then stated that he had told 
a red-headed serge.ant in charge of the class .(he 

·· 	 did not know h:i.s name) that · he had been in the · 
latrine, and wuld he report his name to the offi- 
cer who had called the roll. I then called Ser- · 
geant Guthrie, who I assumed to be the red-headed 
sergeant that if,he accusei/ was referring to,. and 
asked him whether or not an officer had reported · 
to him his absence during· the time that the· roll. 
was called. I then told ,Lthe accusei} what Ser- 
geant Guthrie had told ~e, that he knew of no such 
instance. /jhe accuse£/ then told me, 'Well; that 
is the way it happened,' and left. * * .* The pur

. pose ·or his visit, he said, was to straighten out. 
the apparent misun~rstanding by Captain Cosgrove. 
the officer in charge of the schooi. He said he 
was reported as being absent,'and he' was there 
during the Entire three hours ot instruct.ion• 
(R. 6-8, 17-18). . 

The following Tues~ Lieutenant Colonel.Harris telephoned 
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the accused. Lieutenant .Colonel"Harris' purpose in making the call 
was to allay any doubts which he may have had in his mind before he 
'Sllbmitted a report to the Chief of Staff~ He testified that: 

11 I ~sked Lthe accusei/ what had been 
taught during the hand gun and mortar class 
during the Small Arms Class the_night ·of 21 
April between 2100 and 2200. LTbe accusei/ 
told me that the instruction had been given 
in the ·pistol and the mortar. I asked /j.ii] 
if that were all, and he said ;:[eS-2;, he be
lieved it was. I then asked LhiTJ!/ if there 
was any other discussion that dealt vii.th any 
other weapons than the two that he had mentioned 
that had transpired during the course o:f that 
class. He said he did not remember a.ryin
struction on any other weapons. I then told
/iu:mJ that it was evident that_ he was· not . 
there, and I re commended to .him that he report 
the fact to his reginental commander, because 
it would cause quite a bit of trouble.· He sai. d 
1You can submit a negative report.' I asked 
him what was a negative report, and he said. · 
1 that he was not there 1 • I recommended that 
he report that fact to his regiroontal comnander, 
and he said he would. 'fhat ended it". (R. 18) • 

.After his interview w.lth the Commanding Officer of the 387th 
Infantry, the accused was _directed in 'WI'i ting to report 11py :i.ndorsement · ' 
hereon indicating why you left prior to the completion of the class, 
without authority".· His reply by .3rd indorsement dated 26 April 1944 
read as follows: 

111. I attended the first two classes of 
the School for Small Arms a.n::i was there during 
the break at 2100. I -was in the latrine when the 
third class started and when I returned the class 
had already started and I was notified that there 
was a roll call during my absence. I asked one 
of the Sgts. that was near the class. would he :re

.port that I had returned arxi he said he YiOuld. 

11 2. I was told by the Sgt. that I was wanted 
on the outside of the building and I went out there 
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and my mother was loold.rig for me as a friend 
who was visiting us was leaving that night and 
wanted to sea me before··she le.ft. I was out 
longer than I thought I· was and when I returned 
the class was over." · · 

. Colonel Bemer by 5th indorsement commented that:· 

·, ·•1. Contents of the 3rd Ind. noted. State-. · 
ID9nts contained therein are in direct contradiction 
to official statements made by /J,he accusei} ·to 
the undersigned concerning the alleged absence 
.from school on 21. April 1944. · · 

. •2. In -view of the -foregoing charges are 
being. preferred this date against /J,he · aecuseil. . 

· under the 96th Article of War tor false official 
statements. Said -charges are being investigated . 
by the Regimental Executive Officer" (R. 19-23,; , 
Pros. ·Exs; ..3, 4). · 

. 
4._ The accused, after his rights as a witness had been :f'ully


explained to him, elected to remain silent. No evidence was pre
s.anted on his behal.t'. · · 


5. Tl:18 Specif'icati.on 0.f the Charge alleges that. the accused did 
...,.· • ' ti 

"on or about 22 .A.pril 1941., officially state to 
his Commanding Officer, Colonel James D. Bender, 
387th Inf'ant17, 1d.th intent to deceive his said 
Commanding Officer, the .t'oUowings to wit, •that· 
he was present at the 97th. .Di~sio!l Small Arms 
School at all times during.the entire school 
period on 21. April 1944' or words to that effect., 
which statement was well kno1111 by the said ,Lthe 
accusei} to be untrue". . . . · 

The Specification of' the Additional Charge a)leges that the accused 
did . 

11on or about 22 April 1944, · with intent to de
ceive Lieutenant Colonel Melvin B. Hams, Divi
sion Ordnance Of'ficer, 97th Infant~ Division., 
.falsely state to the said Lieutenant Colonel 

. Melvi~ B •.Harris that he, Lthe accuseil was 
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not absent from the 97th Division Small Arms 
School between 2100 and 2200 hours on 21 April 
.19.44 ard was present during the entire three 
hours instruction at the School., or words to 
that ei'fect., which statement was knovm by the 
said /;.ccuser.i} to be untrue***"• 

Both acts were set forth as violations of Article of War 95. 

11i~nowingly making a false official statement" is one of the 
examples of conduct ,mbecoming an of.f'icer and a gentleman enumerated' 
in paragraph 151, 1-!anual for Courts_..i.m'tial., 1928. False statements 
,m.ich are not official but which are made .vi th intent to deceive 
fell01v officers empowered to require such statements also consti 
tute cono'uct of this character. The gist of the offense is the de
liberate lying calcul~ted to mislead a brother officer • 

. 
That the ac9used was absent from the third hour of instruction 

was established by the testimony of· both Captain Cosgrove and Lieutenant 
Colonel Harris. To avoid any possible mistake they made a double check 
and recorded their findings in writing. Lest there be a scintilla of 
doubt as to the accused's absence, Lieutenant Colonel Harris questioned 
him as to the subjects discussed during the third hour of instruction. 
The accused's .reply, in which he evidenced complete ignorance of the 
subjects discussed, showed conclusively that he had been away from lrl.s 
class. 

His representation to Colonel Bender that he had been present 
at all tir.~s was completely false. His explanation to Lieutenant Colonel 
Harris ;vas not only untrue but inconsistent 'With his statement to Colonel 
Bender. The final touch was added by his indorsement dated 26 April 
19.44 which expounded a version containing entirely new matter. These 
false and irreconcilable representations establish beyond a reasonable 
doubt that the accused is guilty of conduct unbecoming an officer and a 
gentlenan. · 

The 5th indorserrent by Colonel Bender in which he said that 
the accused's oral and written statements were contradictory was hear
say and should not have been admitted into ev'i.dence. The error, however, 
was not substantially prejudicial., for t..'1.e point made was a perfectly 
obvious conclusion from the other evidence adduced. 

6. The accused is about 36 years of age. The records of the War 
Department show that from 10 harch 1928 to 13 September 1934 he was an 
enlisted man and from 14 September .1934 to 17 Llarch 1935 a second 

-6



{Jl) 

lieutenant in the National Ouard. or Georgia; that on 18 March 1935 
he was.appointed a second lieutenant in·the National Guard of the 
United States; that ha was promoted to first lieutenant on 26 August 
1940 and to captain.on 16 September 1940; that since this last date 

.. he has been on .active duty.as an officer. 

7. Th~ court was legally constituted. No errors injurioµsly 
affecting the .substantial rights of the accused were comn:ttted durl.ng 
the trial. In the opinion of tl1'e Board of Review the record of trial 

.is legally sufficient to support the findings and the sentence and to 
warrant confirmation thereof. Dismissal is mandatory upon conviction 
of· a violation of Article of War 95. 

' , Judge .Advocate. 

. \ 
} Judge ..ld~cate, 

- - .. 7 
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1st Ind. 

'Iar Lcpz.rb1·.>:1t·, J.A.G.u.,2. 7 JUN 1944 - To the Secret,ary of 1:;ar. 

1. H1rmvith trans:-rtl..,ted for the action of the President are 
the rnc'.l;'d cf trial a"~' th0 opinion of the Board of Hevi.r,1v in ti1e 
cas3 of Cc:.p:nin Ls.vie : • ,T,1cll (0-.328954), 387th InfanLr.Y. 

2. :t concur in the opinion of the Boai·d of Rev.iew that the 
record of trial is lecally suff:i.cient to support the -findings enct 
sentence and to vrarrant confirmation thereof'. . I recomme11d that tho 
sentence of dismissal be confirmed and ordered executed~ 

. J. Consideration has been r:;iven to a letter from the accusec!. 
dated 23 '1:.ay 194Lf, acidressed. to the President, in whi~h the acc,1:,2d 
seeks the exten:,ion of clemency. 

4. Inclosed e.re a draft of a letter for your signature, trans
mittin:: tje record to the President for his action, and a form of 
:Executive action designed to carry into effect the fore,~oin;. recor.:.
mendation, should such ·action meet with approval. 

~- .. ~... 0..----~ti. _.....,_' 

M;yron C. Crar::.er, 
lfajor 'Gl3neral, . 

The. Judce Ad 0 rncato General. 
4 	Incls. 

Incl 1 - Record of trial. 
Incl 2 - Lft. ltr. for sig. S/,7. 
Incl 3 - Ltr. dated 5/23/44. 
Incl 4 - ~orm of action. 

(Resigned) 
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·ftAR. DE2AR'r1!E1'T 
. .army Service Forces 

In the Office of The Judge Advocate General 
1iashington, D.C. 

03) 
SPJGIC 
CM 257143 16 JUN 194,t 

U N I T B D S T A T B S 	 ) • 86TH INFA.li"TRY DIVISION 
) 

v. 	 ) Trial by G.C.i,1., convened at Ca.mp 
) Livingsto~, Louisiana, 29 t:ay 1944. 

Second Lieutenant FRANK G. ) Dismissal, total forfeitures and 
SMITH (0-1300247), Infantry. ) confinement for fifteen (15) years. 

OPINION of the BOARD OF Rl.'VIE\'f 

LYON. ANDREWS. MOYSE a.nd SONENFIELD, Judge Advocates. 


1. The record of trial in the case oi' the officer named above bas 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Ju1ge Advo~ate General. 

2. The accused was tried upon the following Charges and Specifica
tions a 

CHARGE Ia Violation of the 93d Article of War. 
I 

Specification la In that Second Lieutenant Frank G. Smith,. 
Infantry, 342d Infantry,. then 511th Parachute Infantry,· 
did, at Camp Polk, Louisiana, on or about 5 April,1944, 
feloniously embezzle by fraudulently convertin~ to his 
own use lawfuLmoney of the val.Jle of $168.75, the property· 
of Captain Lyman S. Faullmer, Company G, 511th Parachute. 
Infantry, entrusted to .him by the said Captain 4,,nail s •. 
Faulkner for the purchase of United States War Savings 
Bonda. 

NQtea 'And nine other specifications identical in form with 
Specification l, alleging that accused at the same place 
and time embezzled moneys entrusted to him.for the purchase 
of.War Savings bonds in the amounts and from the principals 
as follows, 

- Amount Princi;izal 

Specification 2 a $ 37.50. Sgt.· Robert Abajian· 
n 3a 18.75 Technician 5th Grade Richard W. Head 
n 41 18.75 Pfc. Robert J. Martin 
It Sa 18.75 Pfc •. Alfred R•. Rossi 
II 6a 37.50 Pfc. Robert M. Van Bensohoten 
n 7& 60.25 .Pvt. Stephen D. Conger 
It 8a 18. 75 Pvt. John Yaciw 
II 9a 18. 75 Pvt. Barclay l;1oFadden, Jr. 



--------------------

(.34) Amount Principal 

Specification 101 $18. 75 Pvt. James A. McMahon 
11 11 a (Nolle prosequi by direction of reviewing authority). 

CHARGE Ila Violation of the 95th Article of War. 

Specifications In that Second Lieutenant !Tank G. Smith, • • • 
did, ,at Camp Polk, Louisiana, on or about 4 April 1944, with 
.intent to defraud, wrongfully and unlawfully m.ke and utter 
to, l'he Rapides Bank & 'l'rust Company a certain check, in words 
and figures as follows, to wita 

FIRST NATIONAL BANK 
Birmingham, Alabama 

4 April · 1944 
PAY TO THE OIIDIB OF Cash ---------- 

One hundred eighty five and 00/100 -------- DOLLARS 

~185.00 	 Frank G. Smith 

and by means.thereof, did fraudulently 	obtain from The Rapides 
· Bank & Trust Company, Alexandria, Louisiana,· Ca.mp Polk, Branch, 


~185, he the said officer, then well knowing th.at he did not 

have and not intending that he should have 8If'J account with the 

First National Bank, Birmingham, Alabama, for payment of said 

check. .1 


CHARGE IIIa Violation of the 96th Article of War. 

Specificath.n 1: (Nolle prosequi by direction of reviewing authority). 

Specification 2t In that Second Lieutenant Frank G. Smith, • • •, 
did, at Ca.mp Polk, Louisiana, on or about January 1944, with 
intent to defraud, wrongfully and unlawfully m.ke and utter 
to Vftllia.m J. Light, a civilian, a certain check, in words a.rid 
figures as. follows, to wit& 

Leesville, La. 

-R~iiiI..~~.Y,~7-Ail.K.7 Feb. 10 194. 4 
 No.--- 

Grand Rapides 
-i~i~Li-Ii.X~,i{A~Q;-iAJUC- 81-118 

PAY TO THE ORDER OF ___ 1_Ni_l_l_i_e.m_J_._Li_,g.._h_t_____ $100.00 

One Hundred and no 100 -----------------·---~--------- DOLLARS 

For_______ 	 Frank G. Smith 
2nd Lt. 611th Prcht. Inf. 
0-1300247 
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he the a&id . Second Lieutenant Frank G. Smith. t~n well knowing 
:that.he did not have_a.nd not intending that he should have any 
account with the Grand Rapides Bank, Leesville, Louisie.m., tor 

. p,.yment of' said check. · 

Speoifioation 31 Sa.me form as Specification 2 and identical 
in oonten~ but alleging check dated March 10, 1944 for 
$125. 

CHARGE. IV• Viola.tion of the 61st Ar.tiolo of War. 

Specifioationa In tha't Second Lieutena.nt hank o. Smith, • • • 
did, without proper leave, absent himself from his organiza
tion and duties a.t Camp Polk, Louisiana., from about 5 April 
1944 to a.bout l 7 April 1944. · 

Accused pleaded guilty to and·w1.1 found guilty or a.11 Charges a.nd Specifica
tions. No evidence of previous conviction.a wa.1 ·introduced. He wu untenced 
to be dismissed the service, to forfeit all pay and allowances due or to 
become"due, and to be oon.f'ined at hard l•bor for fifteen yeara. 1'he re
'viewing authority approved the aentenct and forwa.rded the rtoord of trial 
for action under Article of War 48. · 

3. ni.e evidence· for the proaecution ii aa follows 1 

CharGe I. 

Br 1tipuh.t1on, teatimoey n.1 introduced to the tfftot· that the &couaed 

on 30 Ma.rch .1944 wt.a duly a.ppointed War Bond Ot'fiotr of ·Oompa.ny o, 1511th 

Airbqrna Infantry, and thflt in auoh oa.pt.oity he rtceiTtd from hil oompaey 

oomma.nder, Oapt~in. Iqm&n s. hulkntr., and nine enl11td men of' hil' oompaey 

a.1 a.lltged in Sptoifioationa l to 10 inoluaiv• the 1wn1 or money therein 
ut forth for th• purohauand. d.tliwey to them of thlite_d. StatH War Saving,. 
bond.I. ?he bond• wtrt ndt purohutd.. On 8 April 1Q44, the 1.oou11d. 1.b1tnt4fd 
himulr withou, 111.n from hi1 org1.ni11.tion. On 10 .6.,pril, at.ptain Ft.ulkner· 

' puroha11d. with hi1 own fund• and._,.,,.. to tht nint tnlhted intn or h11 o:r
gam.11.tion tht bond• wh1oh the1 h&d. ord.tred through the·1.00U11d. (R. 12-1,,
1e, Pro,. Bx, >., pa.r1. 1-12). . .. - .. 

Oh&rgt II. 

By 1ttpulation, tt1timoey wt.I 1ntro_duoed, to the tfftot that on or about 
, April 194, tht aoou1ed pr11ontod. h11 peraonal oh1ok for tle5 to the Camp 
Polk h.oilitf or the Rapid.ta Bank and T:ru1t Oompany, reprt1enting that he 
h&d t.n tme:rgenoy leave, ~• b&nk ot.lhtd tht ohtok, ~• ohtok .,,.., dishonored 
b)" tht bank ,on 'Nhioh it WAI drawn, to-wit, Fir1t N..tion&l Bank of Birmingham, 
AlabU&, A.oound h&d. no 1.ooount with the drawee bank a.t the time th, e~eok 
wu u10~1.tod. and h&1 h&d. no uoount with 11.id. bank linot tht.n1g9tiation, 
ot the ohtok (R. 11•141 Proa, Ix. 1, ZX, A, par~ 14), 

: ' I i j' 

Ohugt III, 
' ' . 

B)r 1tipul1.tion, t11timocy n.1 int:roduoed to th• tfteot that the aooused 

·' 

I 
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being indebted to Yfl.llia.m J. Light in the Mlount of $225, on or about 10 

January 1944 gave t_o Mr. Light two -post-dated checks drawn on the Grand 

Rapides Bank, Lees:ville, Louisiana, - one check in the sum of $100 dated 

10 February 1944, and the other for $125 dated 10 March 1944. These 

checks were deposited in due course and were returned dis_honored. From 

the stipula\ion it appears.that there is no such bank in Leesville, 

Louisiana, as the "Grand Rapides Bank" (R.-11-13, 12-14; Pros •. Exs. 2,3, 

Ex. A, pars~ 15,16). · 


Charge IV. 

Without objection the prosecution introduced in evidence duly authen
ticated extract copies of the morning report of accused' 1 organization and 
of the Ninth Service Command Military Police Station, Los Angeles, California., 
containing entries of accused's absence without leave ·fr?m 5 April 1944 to 
17 April 1944, .as alleged.in -the Specification of Charge IV (R•. 14J Pros. 
Exs. 4 and 6). 

4. For the defense. 

The accused, a.d~sed ·or his rights, :rrade an .unsworn statement through 

his counsel, the substance of whioh is a.s.follows1 


Accused ·joined Co~any I, 167th Infantry, Ala.ba.ma National Guard, on 

21 NovembE!r 1940, with the knowledge that th~ organization was to be called 

into Federal service on 25 November 1940, and served as an enlisted man 

until he was commissioned a. second lieutel:l@t upcn his graduation from the 

:Officer Candidate School, Fort Knox, Kentucky, on 17 November 1942. Accused 

has never reoeived any disciplinary punishment, either ~s an enlisted man 

or as an officer (R. 16). In November 1943, the accused lost heavily in 


·a.poker game in which William J. Light, then an officer in.his organization, 
was the winner. ·Accused was unable to pay his losses. Mr. Light was 
later separated from the service and threatened to report the a.ceased to 
his commanding of(1,cer if the indebtedness were not paid. Thereupon, ac
cused at Mr. Light's s~gestion and insistence gave Mr. Light the two 
post-dated checks re{erred to in the Specifications, Charge III! · ·1n an 
effort to make good these checks, the aooused entered another game of 
poker and lost the money which he had received tor the· purchase of the War 
Savings bonds referred to in ~ge I and-its speQificationa. Accused then 
went absent without leave. While absent ~thout leave a.a alleged 111 the 
Specification, Charge IV, the accused realized his·mista.ke and surrendered 
himself to the Military Police in Loa .Angeles, California, on 17 April' 
1944 (R. ·16-18). · 

. . 

5. The evidence introduced by the prosecution and the admissions of 
the accused clearly support the acouaed'a pleas and the oourt•s findings ot 
guilty of all Charges and Specifications. , 
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6. The 201 file of the acoused is not available at this time, 
however, the Charge Sheet shows that accused is, 25 years old. Data as to 
service as shown in the record of "'.;rial end cvn.firmed by accused shows 
that he was commissioned a second lieutenant, Infantry, Army of the 
United States, 17 November 1942. He attended Parachute ABC Jump School 
from 11 December 1942 to 9 January 1943. ·He was assigned to 511th 
Parachute Infantry U I:eJ:a:ua.ry 1943 and transferred _to 342nd Infantry, 
86th Infantry Division, 17 May 1944. 

7. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting tha sub
stantial rights of accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant.~onfirmation thereof. 
Dismissal is authorized upon conviction of a violation of Article of War 
61, ·93 OT 96 and mandatory upon conviction of a violation of Article of 
War 95. 

Judge Advocate • 

. J'tid.ge Advocate. 

Judge A.dvoc'a.te. 
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1st Ind. 

Wa.r Department, J.A.G.o., 	 - To the Secretary of Wa.r. 
2 '1 JUN 1944 

1. Herawith tra.nsmi tted for the action of the President e.re the 
record of trial a.nd the opinion of the Boa.rd of Review in the case of 
Second Lieutenant Frank G. Smith (0-1300247), Infantry. 

2. I concur in the opinion of the Boa.rd of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence a.nd to warrant confirmation thereof. I recollllll.Elnd that the sen
tence be confirmed but that the forfeitures be remittedJ that the period 
of confinement be reduced to five yearsJ that the United States Disciplinary 
Barracks, Fort Leavenworth, Ka.nsa.a, be designated as the place of confine
mentJ and that the sentence as thus modified be carried into execution. 

3. Inolosed are a draft of a letter for your signature_ transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

Myron C. Cramer, 
Major General, 

3 	 In.els. The Judge Advocate General. 
Inol.1-Reoord of trial. 
Incl.2-Dre.ft of ltr. for 
sig. Seo. of War. 


Incl.3-Fonn. of Ex. action~ 


(Sentence confirmed but forfeitures remitted and confinement reduced 
to five years. G.C.M.O. 420, Z7 Jul 1944) 
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Army Service Forces 

In the Office of The Judge Advocate General 
(39)Viashington., D. c. 

SPJGQ 
CM 257151 - .16 JUN 19« 

UNITED STA·TES ·) III CORPS 
) 

v. ) Trial by G.C.M• .,.convened at 
) Fort Ord., California., 23 May 

Second Lieutenant iXlNALD ) 1944. Dismissal and total 
Ii. SEARS ·(0-1823498)., . ) fo:rfeitures •. 
720th Amphibian 'l'ractor ) 
Battalion. · ) 

OPINION of the BO.,RD OF REVIEW 
ROUND$., G~.IBFELL and FJIBDERICK, Judge Advocates · 

l. '1'he Board of Review has examined the record of triai in the 
case of. the officer named above and submits this., its opinion., to 
'l'he Judge Advocate General. · 

2. 'l'he accused was -ttried upon the following Charges ·ai1d Speci
fications: 

CHARGE I:' Violation of the 95th Article of War. 

Specification l: In that Second Li~utenant.Donald·M. ·sears.,•, 
Company •B•., 706th Tanlc Destroyer Battalion., now ?20th 
Amphibian Tractor Battalion., be.ing indebted to ~ergeant · 
Alvis M. Helterbrand., .company •A•, 706th Tank Destroyer 
Battalion., now 720th Amphibian 1ractor Battalion., in ths 
sum of ~:50.00 for money borrowed therefrom.,. which amount 
became due and payable on or about 1 July 1943., did., at 
Camp Laguna.., Arizona., Camp M~ey., 'l'exas.and Louisiana ~. 
Maneuver Jixea, Louisiana., from l July 1943 to l April 
l944., dishonorably fail and neglect t~ pay said debt., 
except that ~;20.00 thereof was paid on or about 1 Sept
ember 1943. 

Specification 2: In that Second Ueutenant Donald M. Sears,; 
Company •B•., 706th '.tank '.Destroyer Battalion., .now 720th 
Amphibian Tractor Battalion., being indebted to Tech
nician Fourth Grade John A. Hobusch., Company •An., 706th 
Tank Destroyer.Battalion., now ?20th Amphibian: Tractor 
Battalion., in ,the sum of ~p20 .00 for money borrowed 
therefrom., which amoimt became due and payable on or about 
1 June 1943, did., at Camp Labuna., Arizon,a., Camp Maxey, 
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Texas and Louisiana Maneuver Area, Louisiana, from 
1 June 1943 to 1 April 1944, dishonorably fail and 
neglect to pay said debt, except that $10.00 thereof 
was pa.id oo or about 16 October 1943. 

Specification 31 In that Second Lieutenant Donald M. Sears, 
Company "B", '706th Tank Destroyer Battalion, now 720th 
Amphibian Tractor Battalion, being indebted to Technician 
Fourth Grade Jolm A. Hobusch, Company ttA 11 , 706th Tank 
Destroyer Battalion, now 72oth Amphibian Tractor Battalion, 
in the sum of $30.00 for money borrowed therefrom, which 
amount became due and payable on or about 1 August 1943, 
did, at Camp Mu:ey, Texas and Louisiana. Maneuver Area, 

·Louisiana, from l August 1943 to 1 April 1944, dishonorably 
fail and neglect to pay said debt. · 

CHARGE lls .Violation of the 96th Article of Viar. 

Specification ls Jn that Second Lieutenant Donald M. Sears, 
Canpa.ny "B", 706th Taruc Destroyer Battalion, now 72oth 
Amphibian Tractor Battalion, did, at Camp Iaguna., Arizona, 

. on or about 15 June 1943 wrongfully borrow the sum of 
$50.00 .from an enlisted man, to wit, Sergeant Alvis M. 
Helterbrand, Canpi.ny 11A11 , 706th Tank Destroyer Battalion, 
now 720th Amphibian Tractor Battalion. · 

Specification 2: In that Secood Lieutenant Donald M. Sears, 
Company 11 B11 , 706th Tank Destroyer Battalion, now 720th 
Amphibian Tractor Battalion, did, at Camp Iaguna., Arizona., 
on or abrut 27 May 1943 wrongfully borrow the sum of $2:> .oo 
£ran an enlisted man, to wit, Technician Frurth Grade John 
A. Hobusch, Company 11A11 , 706th Tank Destroyer Battalion, 
now 720th Amphibian Tractor Battalion.· 

Specification 31. In that Second Lieutenant Donald M. Sears., 
11 B11Canpa.ny , 706th Tank Destroyer Battalion, now 72'th 

Amphibian Tractor Battalion, did, at C.:.mp .Ia.guna, Arizona, 
on or about 10 July 1943 wrong.fully borrow the sum of 
$30.00 .from an enlisted man, to rlt, Technician Fourth 
Grade John A. Hobusch, Company 11A.11 , 706th Tank Destroyer 
Battalicn, now ?20th Amphibian Tractor Battalion• 

. The accused pleaded not guilty to all Charges and Specifications and 
was found guilty of all Charges am Specifications, except, however, 
certain words and figures in the three Specifications of Charge I as 
followss Specificatim 1, "which amount became due and paya.ble\on or 
about 1 July 1943 11 ; Specification 2, "which amount became due atM pay
able on or about 1 June 194311 ; and Specificatwn 3, "llhich amount 
became due and payable on or about 1 August ·1943n. Of the excepted 
words the accused was found not guilty. No evidence of' previcus con
victions -was introduced at the trial. He was s~ntenced to bed ismissed 
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the service and to forfeit all pay and allowances due or to become due. 
The reviewing authority approved only so much of the findings of guilty 
of the Specifications of Charge I and of Charge I as involves findings 
of guilty of those Specifications in violation of Article of War 961
approved the sentence and forwarded the record of trial for action 
under Article of War 48. 

3. Evidence far the prosecutions 

From sometime prior to M:ly 1943 until September 1943, the ac
cused, as a second lieutenant, -was attached to Canpany A, 706th Tank 
Destroyer Battalion. During the same period Sergeant .Uvis M. Helterbrand 
and T/4 John A. Hobusch were members of the same Company. In September 
1943, the accused was transferred to Company B, in the same Battalion. 
Subsequently, and prior to the date of .the trial, the 706th Tank Destroyer 
Battalion was inactivated and redesignated the 72Jth Amphibian Tractor 
Battalion. At the time of the trial the accused ms still attached to 
Company B and Sergeant Hel.terbrand and T/4 Hobusch were still members of 
CcmpanyA, 72JthAmphibian Tractor Battalion (R. 3, 6, S, 13,_ 15). 

On or about 15 June 1943, Sergeant Hcl.terbrand lent to the 
accused the sum of f,i20, a.nd on the next day he lent .to the accused the 
.further sum of $30 (B.. 7). These sums were lent to the accused upon 
the latter's direct request for the loo.ns (R. ?). At this time Sergeant 
Helterbram had been acquainted with the accused approximately 4 months · 
(f.. ?). The accused did not promise to make repayment at any specific 
time, nor was anything mentioned in the conversations between the accused 
and the sergeant as·to when the· money would be repaid (R1 ?). The 
accused repaid the sum of $20 on or about 1 September 1943, and the 
balance on or about 1 Apr_;il 1944 ·(R. 7). There"were no comnmnications 
or conversations between the accused and the sergeant durmg ·the time 
that the loan was outstanding relative to the repayment pf the loan 
(R. 8). . . 

Sometime during the month of May 1943, Sergeant Hobusch lent 
the sum of- $20 to the accused. At this time he had been acquainted 
with the accused approx:i.mately 3 months. The accused promised to repay 
this loan at the end of the month (i.e., May 1943) (R. 9). Subsequently, 
"around July" 1943, .Sergeant Hobusch lent to the accused the further· 
sum of $30. No prolT'ise was mde with respect to the date of repayment 
of the $30 (R. 9, 10). The ~i50 so lent was repaid as follows1 ~~10 
"around September" 19l.3, and ::;40 "in April" 1944. Only one conversation 
-was had between the accused and the sergeant during the time that the 
loan was outstanding relative to the repayment of the loan and that was 
on an occasion when the acc\lSed, having returned from an absence at 
school, -was serving as. duty officer and met the se:rgeant. This_ was 
"around the Spring" of 1944. The accused en that occasion said that 
he would pay the balance of .the loan 11the last of the month" (R. 9, 10). 
The Sergeant did not at any time ask the accused to repay the loan 
(R. 10). The sergeant further testified that during the tlJ'!le that the 
loan was outstanding the accused was away at school 11most of the time" 
and was a.round "very rarely" (R. 11). 
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4. Eviden9e for the defense: 

The .accused, after having his rights as a witness explained 

to him, 'elected to be sworn and to testify in his own behalf (R. 13). 

He was commissioned 28 January 1943, and borrowed the money from 

Sergeants ~elterbrand and Hobusch approximately four months later 

(R. 16). He was at that time in the same Canpa.ny 'With the sergeants 
(R. 15). He was in the hospital during July and August 1943, and upon 

his ~eturn to his arganiza.ticn was transferred to Canpany B, 706th 

Tank Destroyer Battalion (R. 14, 15). Smrtly thereafter.he ~s sent 

to Camp Hood, Texas, for a three months" course in the tank destroyer 

school. Following his return i'ran that school he was given three weeks 

special duty 'With the Tenth Corps, and was then sent again to Camp Hood 

for a one month course at the full track vehicle school (R. 14). He 

wa~ then granted a fifteen day leave, returning 21 Ms.rch 1944 (R. 14). 

Upon returning from t!lis loave he repaid the two sergeants out of his 

first pay check (R. 14). When the sergeants ware· finally pa.id it. was · 

not as the result.of requests ma.de by them at the time (R. 15). en 

cross examination the accused testified that his compensation from the 

Army, including "allotment and qtarters allowance" is about $303 (R. 

17). 


Captain John F. Newman testified that accused's character is 
11goo:i" and. that he would give the acc~ed an efficien9y ?1lting of ttvery 
satisfactory'•. He has been accused's commanding officer only since 
l4 April 1944, but he has been "in the unit" sil?,ce a:ccused 11was attached 
to the old battalion" !R. aJ, 21). 

5. In view of the action of the reviewing authority in approving 
, 	aily so much of the findings of guilty of the Specifications of Charge 

I as involves findings of. guilty of those Specifications in vioiAtion 
of Article of War 96, it is unnecessary to consider whether: the evidence 
wruld have supported the court's findings of guilty of the Specifications 
in violation of Article of War 95. Further, in considering whether t-he 
findings of guilty in. violation of Article of War 96 are supported by-
the evidence,· it is necessary to keep in mind that in the firxiings of 
gull ty made by the court the due dates alleged in the Specifications 

· of Charge I were excepted. The offenses of failure and neglect to pay 
must, therefore, be considered en the basis that n.o fixed dates for 
repayment were agreed upon between the borrower and the lenders. 

The evidence shows that the several loans remained unpaid for 

periods ranging from eight to ten months. It has been held that while 

the '11mere neglect on the part of an officer to i:s,y debts contracted . 

with persons with whom he has dealt upon an equal foo-1;,ing is not of 

itself sufficient ground for charges aga1nst him" the "rule does not 

apply where the money was borrowed from enlisted meh 11 (Dig. Ops. JAG 

1912-191~0, sec. 454(19)). · 
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11 The relations between officers and enlisted· men are :::uch 
as very naturally inspire trust and confidence by the men 
in officers, and require respect and submission by the men. 
Whm the officer abuses his trust and unreasonably delays 
rei:ayment, 'it. is in the interest of the service to purge it 
from the influences vihich such conduct naturally create•.• 
When an officer fails for a period of six. months to repay a 
loan solicited by him from an enlisted men for which no 
definite time of repiyment had been fixed, the mere fact· 

1. 	 that the enlisted DlB.n testified that in his opinion the offi 
cer did not ·keep him waiting too long should not be permitted 
to central the judgnent of the court upon all the facts laid 
before it by the evidence. Canvii::ticn for violation of A.rticle · 
of War 96 was proper" (Dig. Ops. JAG 1912-1940, sec. 454(19),
CM 117782). . 

The offenses in the instant case are aggravated by the fact that the 
two noncommissioned officers to whom the money was owed by the accused 
were in the same organization with the acci·.sed, thus increasing the 
risk that the existence of the debts would · njure the proper relation
ship between the bo~rower and the lenders. It ha~ repeatedly been 
empha.si zed tha. t 

11The obligation that flows from indebtedness to a subordinate 
tends to weaken authority; it can become the cau:se of"'impr~ 
per favor; it impairs the im.egrity of recpired relationships" 
(Bull. JAG April 1943, sec~ 454 (19)). ·. 

No mitigating circumstances of any substance are shown by th..e accused 
for his long delays in repaying the money borrowed from the two ser
geants. The sums involved were rot large - aggregating,.only $100, or · 
less than l/3rd of the regular monthly payment which he testified that. 
he received. The Boa.rd of Review is of the opinion, therefore, that 
the f!..ndings of guilty of the Specificatior.s of Charge_! in violation 
of' Article of War 96 are· fully supported b:- the competent and legal 
evidence of record. 

6•. The offe11ses of borrowing money from enlisted man, alleged 
um.er Charge II, are la.id under Article of War 96. The facts as to 
the borrowing are not. only fully established by the testimony of the 
ld.tnesses for the prosecution., but are corroborated by the accused I s 
om tes:timony. It is· well established that the mere act of the· borrow
ing of money by an officer from an enlis~ed man is. an offense under 
Article of War 96. . · · · · \ · 

"The mere act of an officer borrowing money fran an Enlisted 
man is an offense under Article of War 96, but.it is not an 
offense um er Artie le of War 95 unless, it is ac¢ompa.nioo by 

· 	such conduct en the part of the officer ·as evidences a ~ral 
delinquency• (Dig. Ops. JAG 1912-1940, sec. 452 (5)) • 

.., 
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To the same effAct are two more recent cases, where, as in the instant 
case, the borrowing was from enlisted men in the accused I s own organi
zation (Bull. JAG July 1942, sec. 453 (19); Bull. JAG A.priJ, 1943, Sac. 
454 {19)). The Boa.rd of Review is of the opinion, therefore, that the 
findings of guilty of the Specifications of Charge II, in violation 
of Artic~e of War 96, are fully warranted by the competent and legal 
evidence of·record. 

7. The .records of the Wlr Department show that the accused is 
29 years old. He was born and reared in Corry, Pennsylvania, and grad
uated fran the Corry High School in 1934. He was an enlisted man in 
the Pennsylvania National Guard from 1933 until 1941. He was inducted 
into the service on 10 July 1942, am was admitted to the Tank Destroyer 
Officer Can:iidate School, Car.ip Hood, Texas, in Octob~r 1942. Upon 

· graduation fran the school he was commissioned a second lieutOMnt on 
28 January 1943. In civilian life he has spent 5 years as laborer, 
service man and machine operator in the manu.facture of autanobile and 
aircraft accessories. Also, he wa& a jewelry representative for two 
years. 

8. The court was leg<1lly coristi tuted and had jurisdicticn over 
the accused and the subject matter. No errors injuriously _affecting 
.the substantial rights of the accused were committed during the t?:µl. 
·In the opinion of the &3rd of Review the record of trial 'is legally 
sufficient to support the findings of guilty and the sentence and to 

warrant- confirm9.tion of the sentence. Dismissal am total forfeitures 

are authorized upon a conviction of a violation of Article of War 96. 


·J{$a-~ooge MvOCa~e.~ 

. , 
~'P"• ,lt,¢;,·,-.,&1.,,efJudge Advocate • 

udge Advocate. 
" 
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lat Ind. 

War Department, J.A.G.O., 	 - To the Secretary of War.2 1 JUW 1944 
1. Herewith transmitted for the action of the President are 

the record of trial. and the opinion of the.Board of Review in the 
case of Second IJ.eutenant Donald M~ Sears (0-1823498), 720th Amphibian 
Tractor Battal.ion. · . · · · · . 

2. I concur in the opinion of the Board of Review that the 
record of trial. is legally sufficient to support the findings a.n:l 
the sentence and to warrant confirmation of the sentence. ln view, 
however, of the fact tnat the offenses of l\hich the accused has been 
convicted are purely military in nature and relatively minor in ch~ 
acter and are unaccompanied by seriously aggravating circumstances 
an:i of the fact that ~cused 1s previou.:3 record has apparently been 
satisfactory, I recommend that the sentence be·confirmed but that it 
be commuted to a reprimand and that the sentence as thus commuted be 
carried into execution.· 

. 3. Inclosed are a draft of a letter for your signature, trans- ; 
mitting the record· o.t' trial. to the President :for his actioq, and a 
form ·of Executive action designed to carry into effect the ·above 
recommendation, should such recommendation meet with approval.. 

. I 	 • 

~ . ~ . ~-·----·-- 4 

l,Jyron C. Cramer, 

Major General., 


The Judge Advocate General.. 


3 	Incls. 
Incl.1-Record of trial.. 
Incl.2-Draft ·of let. :for 

sig. Sec. of,War. 

Incl.3~Form of action. 


(Sentence confirmed but commuted to reprimand •. G.C.M.O. 401,· 
18 Ju+ 1944) 
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! 2 JUN 19«· 

UNITED STATES 	 ) ARMY SERVICE FORCES 

) SEVENTH SERVICE COMMA.ND 


v. 	 ) 
) Tria.l by G.C.M., convened at Fort 


Priv&te Fi.rat Cla.aa DALE ) !Aa.vemrorth, Kansas, 17,24,25,26, 

MAPLE (11048476), Compaey- ) 27,28 April, and 8 May 1944. To 

A, 1800th Engineer General ) be hanged by the neck until dea.d. 


• 	 SerTice Ba.ttalion. ) (Sentence not announced in open 
) oourt;.) , 
, 

OPINION of. the BOARD OF REVIEW 

LYON, AlCDREWS, MOYSE and SONENFIEID, Judge Advocates. 


1. The record of trial in the oa.se of the soldier named above baa 

been exa.miDBd by the Boa.rd of Review and the Boa.rd submits this, its 

opinion, to The Judge Advocate Ge:ieral. 


2. Aooused was tried upon the follawillg Charges and Specitica.tiou& 

CRA.RGE Ia Violation of the 58th Article of Wa.r. 

Specifica.tionz In that Private First Class le.le Maple, Compa.ey 
A, 1800th Engineer Gener&.l. Service Batte.lion, then the 
620th Engineer General SerTioe Company, did, on or about 
the 15th dq of February 1944, at Camp Hale, Colorado, 
desert the aer'Vioe of the United States and did remain 
absent in desertion until he wu apprehended at or near 
Palom.e.s, Chihuahua, Mexioo, on or about the 18th day ot 
February 1944. . 

CHARGE III Violation of the 	8lst'Article of War. 

Speoifiea.tion la Ill that Printe First Class Dale Maple, 
Comp&.n7 A,•••, did, enroute fro:m Camp &le, Colorado, 
to the State ot New Yexioo, on or about the 15th, 16th, 
17th and 18th February 19«, relieve the e1uu11y with and . 
by mean.a of automotiw transportation and other artiolea 
and things of. value. by furnishing, affording and providill.g 
certain esoaped Prisoners of War~ members of the Arm¥ 
of the German Reioh. at war with the United States ot 
America, to-wita Sta.bswe.ohtmeiater Heinrioh Kildliue 
a.nd Unteroffbier Erhardt Sohwichtenberg whom he, the 
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said Maple. then knew to be members of the ene:m;y's forees. 
to-wit a the Army of the German Reioh, then at war with 
the United States of America. with automotiTe transportation 
and other artioles and things or ve.J.ue. said auto:motin 
transportation, and other artiolea and thing• being or 
value, but of an un.lal.own and \1Jldetermined nlue. · 

Specitioation 21 In that Printe First. Claes Dale Yaple. 
Company A, •••,did. en.route from. Camp Hale. Colorado, 
to the State of New Mexico, on or about the 15th, 16th, 
17th and 18th February 1944, knowingly harbor and protect 
escaped German Prisoners of ffil.r, Stabswachtmeiater Heinrioh 
Kikilius and Unteroftizier Erhardt Schwichtenberg, persona 
whom he, the said Maple, then knew to be members or the 
enenw's forces, to-wits the Anrry of the German Reich. then 
at war with the United States or Ameriea, and whom he, the 
said Maple, then knew to be suoh escaped PJ:'isoners of War 
and who were then being sought a.a fugitives from Side Camp 
No. l, Prisoner of War Ca.mp, Trinidad, Colorado, located 
at Camp Ha.le, Colorado, by authorities of the United States 
of .America, by affording them shelter and transportation 
in his private automobile in aid ot their said flight troa 
the ousto~ and jurisdiction of the United States or America. 

He pleaded not guilty to and we.a .found guilty of all Charges and Specifica
tions. No evidence of previous convictions was introduced. He WIL8 ••a.• 
tenced to be hanged by the neck until dead. The court directed that the 
findings and sentence be not anno\mced in open court. The revieYing au
thority approTed the sentence and .forwarded the record ot trial tor aotion 
under Article of War 48. 

3. The evidence in this case, though extensive and voluminous, is 
not complicated. There is little dispute or doubt ooncerning wha.t occurred. 
Accused was tried and found guilty of desertion and of relieTing am aiding 
the enem;y, in the persons ot two German prisoners ot war. H8 admits, and, 
in fact, his own testim.oey supplied mruI1' of the otherwise unknOll'll details 
oonoerning the aots whioh oonstituted tk• offenses charged. He denies. the 
motive or intent alleged by the proseoution. The legal suffioienoy ot the 
court's findings depends, in final analysis, upon the eredibility or his 
story, and the strength or weakness or his defense. · 

In order to understand satisfaotorily the chain of oiroumstanoes whicb 
culminated in aooused's flight from Camp Ha.le, Colorado, to a point beyond. 
the Mexican border, it is necessary to go back seven or eight yeu-a in time. 
Much of this evidence will be .found in a oonf'esaion ma.de by accused the dq 
following his and the prisoner-' apprehension. It is.sufficient at this 
time to say that the confession wa.a made voluntarily and after a· full ex
planation to accused of his rights. The oonf'ession is supplemented and 
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corroborated in~ instanoes by testimony ot proseoution•s witne11e1. 
In the interests ot brevity they will be set forth together, and the 
sources ot evidenoe distinguished only where it. beoomea neoea~ary to do 
10. 

4. Aoouaed stated in his oontession that he was born in San Diego, 
California, on 10 September 1920. During attenda.noe at high sohool in 
that oity he was alW'a¥8 a "political dissenter•. but graduated at the 
top of his clan in June or 1936. These yea.rs .were marked by frequent 
domestic discord between his parents, but it never resulted in more than 
a ftnr days' aeparation (Pros. Ex. 12). 

Aoouaed entered Harn.rd College as a freshman in S~ptember of 1936. · 
at the age of 16. He intended to major 1n History and hoped to enter the 
Diplomatj,.o Corps. but· during his first year changed hia field to Chemistry. 
He had for some tilae, howeTer, been interested in the study of the German 
language, literature, and culture, and oontinued with this. Intlueneed 

,by the aoholarahip ot one of his prof'esaora, who hiuelt was oool toward• 
the present German regime, aocus ed again ohanged his field, this · time to· 
German language and Culture. In hia enthusiasm f'9r it, he wu loosely
oalled by his friends a "Nazi n • though h8 himself' was not then awa.re of 
a.l.l the implioa.tiona of that term. He joined the Ear~ German Club, 
devoted to the a.oa.demio s~udy of the language and culture (Pros. Ex. 12 ). 

In the olub he -,t · some ardent Germanophiles, and in his tourth year 
at Harvard he beoam, ardently- attached to the principles of National 
Sooialiam. In an effort to attract and get in touo}t with other Nada 
and German organizations, he tendered hj.s resignation u the club's 
treasurer, stating openly that his •attachment. to the prinoiplea of . 
National Sooialismu was well-known to the members, and might be a aouroe 
of embarrasslD9nt to them. The resignation na accepted, a.nd aoouaed was 
expelled frOlll membership. Ha himself made this known to the Harvard Crimson~ 
atment daily, and it in turn became known to and was publioiied by ·Boston 
newspapers •. Thia resulted in hi• expulsion from the University's Reserve 
Oftioers• Training Corpa, of whioh unit he was a member, al.though he 
told the oomroending otfioer that he could take the of'tioer•s oath without 
reservati.,on (Pros. Ex. 12). 

Aoouaed then got in touch with and visited the German Consul, Dootor 
Scholtz. The consul wu aware of aooused's pre'Yious aoti'Yities, and re
oeived. hia oordially, but stated that 'While he appreciated accused's 
enthusiua to 11do something•, there was at that tilae little that a.oouaed 
oould do. Aoouaed continued his Tisita to the German Consulate f'or the 
ostenaible (and, in part, aotual) purpose or gaining admission to the 
Uninrsity of Berlin, whioh had an outatanding faoulty in Comparative 
Philoloo, in whioh subjeot a.oouaed desired to· continue his atudiea. Ha 
re~oived Ti.sits from peraona from presumably pro-German organizationa, 
who had been aent to him by Doctor Scholtz.· Arrangements were •de f'or 
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him to traTel to Ge~ in the aUIIIXller of 1941. In June of that year he 

was graduated from HarTa.rd, mag;na. cum laudeJ he had also been elected to 

Phi Beta Kappa (Pros. Ex. 12a). 


His plans to go to Ge~ were halted by the recall by the United 

Sta.tea and tq.at country of their consular agents in July ot 1941. ms 

parents had meamrhile been diToreed, and his mother ha.d gol28 East to 

live in Newport, Rhode Island. A.ooused spent the summer in California 

with his father, but hi• efforts through a friend to secure work at the 

plant of the Consolidated .Aircraft Corporation proved unauooeastul. He 

attributed this to uterference by the Federal Bureau of Investigation. 

In the fall he returned for work at HarTa.rd' a Graduate School of Arts 

and Scienoes (Proa. Ex. 12a). 


He stated in hi• confession that his enthusiasm and that o:f his circle 
of friends for National Socialism continued una.ba.ted, and when war broke 
out he telephoned the German :&ba.uy at Washington to ask it he oould 
return to Germany with the diplomatio staff for the purpose of joining the 
Genne.n J.:,;-rq, or otherwise me.ldng hia services available. He was told that 
it wu too late ·to ]118.]ce ,the necessary a.rra.nge.memis to do so. In hi• own 
words, "I was then left in the position of, being in a country at war with 
a country whose ideals I wished to uphold" (Proa. Ex. 12a). 

· Arter a fewweeka' research in the effect of noise conditions upon 

the operation of microphones and head.Hts, his studies were halted by 

word :from authorities in Washington. He decided that in order to' tim 

employment at all1' time in the .future he would have to establish a repu

tation :for loyalty. &t'wlunteered in the A:nrl¥ on 26 February 1942, 

although he had not yet been clasaitied by Selective Service.· He ata.ted 


. that he took the oath without reae~tion, explaining in hi• oonteuion 
that he "did net wish to aee the United States defeated", nor ita form 
of government changed, but that he •did not want· to aee .Ge:nnail7 4e,troyed.". 
He felt that if he esta.blbhed his loyalty' to the United States, he lllight: 
be able to exeroiae aome influence in Germaey'e behalf in peace-time 
(Proa~ Ex. 12a). 

Early in Maroh, 1942, he wu eent to the Field Artillery &place

ment Training Center at Fort Bragg, North Carolina, Where through- hi• 

friendship with ott1cer1 Who had been in the Reaern Offioer1 • i'raining 

Corps at Harvard, he beoame a member ot·the cadre. Be beliend that 

he ~ 1.m.der oonatant aurnillanoe there, but e:xpectod and welcomed \ . 

thie, and so neither discusaed politioa nor oommitted any aot• ot •es

pionage". After nine montha there he wu transferred to Camp Meade, 

.Maryland, placed in a ~k force, beoane a radio /operator aild inatruotor, 

and was echeduled and pb;ysioally tit tor onraeu duty-. But the J.rrrrr'• 

treatment of him •aUddenly "became inoreaaingly peouliar". He was tra.na

terred to a aerTioe organization at Indiantown Gap, Pennsylvania, in 

March, 1943, aild then to the 620th Engineers General Service Comp~ at 

Fort Meade, South Dakota (Pros. Ex. l~a). 
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This unit was believed by its members,, including accused,, to be com

posed of persons who.by reason of background,, ancestry,, or their actions,, 

were suspected by the Army to be of questionable loyalty to the lhlited 

States (R. 52,53,101,103,104; Pros. Ex. 12a). As it turned out, some of 

them W6re disloyal. It will be helpful to-pause momentarily and consider 

a few of those 'Who became accused's confidants a.nd assooi'ates. 


Private Theophil J. Leonhard had been born in Germany 30 years ago• 
He came to the United Statea at the age of 11 with his mother,, e.nd lived 
near San Antonio, Texas. He was not an .American citizen,, spoke German 
fluently, and a little Spanish. He held B.A. and M.A. degrees, and was 
a graduate student e.nd an instructor in Political •Science at the University · 
of Texas, in the field of international law and relations, at the time 
of his induction into the A:rrriy, (R. 30,51,52,53,55). 

Priva.te Paul A. Kissman was 28 years of age. He was born in Erie, 
Pennsylvania, of a German father and American mother, had a high school 
eduoation and two years of International Correspondence School courses 
in analytical chemistry. He had worked as a refrigeration inspector for 
the General Electric Com.pacy. He spoke,, read,, and wrote German (R. 9j, 
100). He had studied piano and voioe extensively, and had travelled in 
Germany from September,, 1939 to March,, 1940. In Erie he belonged to or 
sang regularly with about 16 German clubs, Turnvereins and choral societies, 
and was acquainted with several members of the Genna.n-Amerioan Bund (R. 102, 
103). He was inducted into the Anrry in October 1941. alld after basic train
ing at Crunp Lee,, Virginia., aIJd serTice in the Medical Corps a.t MacDill F.ield 
and Camp Blanding, Florida, which work: he liked vecy muoh,, he he4 been 
suddenly transferred to the 620th Engineers. The outfit was then at Fort 
Meade. This was despite his so far satisfactory Army record· 8.lld despite 
the fact that a brothe;r was serving with the Army Transport Corp• in the 
South Pacific. Kissman believed that his activities prior to induction 
had brought about this transfer, which he resented (R. _99,101,,103-106, 
108 ). , 

Private First Class Frederick Wilhelm Siering 11'8.B 27 years of' age. 

He was born in Herne,, Ge~, and went through -the eighth grade of' the 

German public sohools. He then worked as a machinist. He bece.IDB a. 

seaman, jumped his ship in New York in l9S6, and remained in the thited 

States. He worked in Philadelphia for the General Electric Comp~ am 


, entered the Army in November 1942. He wa.s a.ssigned to the Medical Corps 
at Camp Grant, Illinois, but was transferred to the 620th Engineers at 
Fort Meade in June 194:3 (R. 120-lZS). 

The 180 or 200 enlisted men of' this organization 1rere almost entirely 
of German or Italian extraction or birth, and were thought to be sympathetio 
to those countries (R. 51,,52,10l,103J Pros. Ex. l2b).' Many spoke German. 
others Italian. Arter reaching Camp Hale t~ey were forbidden to speak 
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German in camp, but were permitted to do so off the post (R. 101,102, 
105). The men in the company did not bear arms J it was purely e. non
combatant unit. ni,, pulled weeds, shoveled dirt, and chopped wood. 
At Fort Mee.de they garnished camouflage nets (R. 52J Pros. Ex. 12b). 

' -
The members who have been previously mentioned and accused came 

to know each other at Fort Meade. A common resentment of what they con
sidered embarrassing and unjust treatment drove them together. In ac
cused's words, it is possible to see how the lack of eonfidence placed 
in them found fertile soil for disloyalty, in already existing mental 
attitudes. • 

"In this unit I met JIUU'lY men who were a.s enthusiastic in 
their love of Germaey as I, and I met many men who were also 
as determined Nazis as I was.· For, sinoe the officials of the 
United Sta.tea showed by their actions that under no oiroum.
stanoes would they trust me, I did not any longer teel that 
I wa.s justified in serting them loyally. We consequently- began 
to organize our outfit and as lll8.ey of the other outfit• of 
similar nature as we could contact, with the view of sabotage 
and other subversive action. We felt that the combined actions 
of units similar to ours and of the prisoners of war whom we 
might liberate would be auffioient to disrupt the internal 
eoonomioa and :morale of the country to such an extent that 
further participation in the war would be impossible•••. 
We were interested not in the military defeat of the United 
States, but rather in the termination of what we considered 
to be an unjustified ani undesirable war, and in the preserva
tion of Gerlll8.ey. I may say that I had no intention of remaining 
in the United States after such a·oessation of hostilities, but 
only of going to Germany as rapidly aa possible • • *• 11 

' (Pros. Ex. 
121?,)• 

A small group of these men, called among themael_ves the "inner circle", 
"founded a lodge" in Spearfish Canyon, South Dakota, to which they went 
on week-ends "for fishing a.nd other methods of relaxation" and as a place 
for informal discussions. They were aware that this was umer surnillanoe 
(R. 105,110). The "inner circle" included aoouaed, Kissman, Siering, 
probably Leonhard, and two other men named &telling and Maurer (Pros. 
Ex. 121?,). 

After their removal to Cer.,p Hale, they discovered that there waa a 
group of a.bout 200 GerDB.n prisoners of war at that camp. They were · 
quartered only two blocks from the 620th Engineers• in a barbed wire 
stockade (R. 117, Pros. Ex. 12b). The 62oth occupied less desirable 
quarters than .other enlisted organizations at Camp Hale, though.~hey 
did h&Te equal pass, furlough, and other privileges. They were forbidden 
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to speak or fra.ternize with the prisoners• al though they frequently worked 
on the same details and had become acquainted with them. An order waa 
issued forbidding ownerehip of automobiles by enlisted men of the 620th 
Engineers. AocU5ed proposed to contest this, but nothing ewr oa.me ot 
it. He declared his intention to buy a oar. for this reason. He 
severa.l times "made the eta.tement (to Leonhard) that he wa.s disgusted 
enough to go over the hill"• that he did not know why he was in the 
company and did not feel tha. t there were tu:lY opportunities in it for ad
vancement (R. :n.32.41.,t2.43,45.55,56.67,68,l23; Pros. Ex. 12b). In, 
accused's words, "whereas the attitude until this time had in-general 
been one of rather pa.asive reaiata.noe, it suddenly oryata.liied into one 
of active hostility", and "under these circumste.noes we oould hardly feel 
that we were _any longer considered to have in a.ey way the privileges of 
soldiers" (Pros. Ex. 1~). 

Among the German prisoners of wa.r in the stockade at Camp Hale were 
Unteroffizier {Sergeant) Er,lla.rdt Sohwichtenberg and Stabwa.chtsmeister 
(Sta.ff Sergeant) Heinrich Kikilius. Sohwiohtenberg wu 25 years of age. 
and had been in the German Anrry for 5 yea.rs. A member of the Afrlka 
Korps, he had been ta.ken prisoner by the British at Carbona in May, 1943, 
brought to the United States, and placed in the Prisoner of War camp in 
August (R. 164,lgs). Kikilius was 33, and had been a farmer in East 
Prussia. before entering the German Arnw (R. 175-177). 

Althou~ Scmrichtenberg· denied that he had known accused prior to 
15 February 1944, it ii clear from other evidence that he was probably 
one of those prisoners whom acouaed had come to know. Accused mentioned 
to Leonhard that he had been approached by some prisoners of 1ra.r who 
intended to escape. Leonhard knew accused was friendly with at least 
one or two· of them, and he admitted to witneas having ghen them oan~ 
a.nd cigarettes (R. 44,166,171). The "inner circle" had even met in 
Denver with leaders of a. a imila.r group of ma.lcontenta stationed at Camp 
Carson, Colorado. They decided that a. group of prisoners of war should 
escape under the guidance of one of the .American soldiers, going to 
South America. a.nd thence to GermaJJ.y. They would thus establish the 
American group's oontaot with the German military authorities (Pros. 
Ex. 12,£)• 

It is obvious that Leonhard, unaware of the full nature of accused's 
previous conf'eaaion, was avoiding telling the truth from the witness \ _ 
stand. inaofar as he dared to do ao. But it is clear throughout his 
testimony in this respect that he, too. was a.ware of the plans being 
formulated. He testified ·that e.couaed had upon one occasion &a.id to 
him. in effect, ''Wouldn't it be a sensational thing if SOllle of the 
prisoners of war were to escape· from here while the company was sta
tioned here". and further stated that since the 62oth Jingineers was made

• 
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up mostly of Germana they would be accused of having had a ?1,rt in it 
(R. 42,43). On another occuion, accused said to Leonhard, lt\Youldn't 

it be something if some of the prisoners of war escaped and some of us 

went with them?" (R. 43). · 


Accuaed stated in.his confession that there was some delay in their 

plans because of divergent opinions as to what persons should go and who 

should lead them. There was a -tentative plan for Leonhard to go on & 


furlough to Mexico, where he would prepare as much as possible for them 

(Pros. Ex. 12b). Leonhard's story again differed somewhat. He had once 

ma.de a very short trip across the border into Mexico. His hobby, how

ever, was Mexican archaeology, and he had read extensively upon the sub

jeot a.Di had discussed it with accused and other members of the organiza

tion. Leonhard contemplated doing archaeological research in llexioo 

after the war, and had written a paper on the subject. Accused had in

quired of Leonhard concerning the topography, people, and conditions 

generally, and specifically had asked what equipment and clothing it 

would be advisable to take in order to travel in Mexico. Accused asked 

if there would be any difficulty in traveling there (R. 36-38 ). 


Leonhard made for accused a list of necessary articles. He aug

gested fishing tackle, a hunting knife, compass, binoculars, cooking 

equipment, matches, a.few staples, mosquito nettiIJg, and a rifle. Some

time 11in the early part. of 1944:11 he gave this list to accused (R. 37). 


Finaliy a tentative plan (who besides accused and Siering were par

ticipants therein is not disclosed) was evolved whereby Siering would 

take 5 prisoners in his oar and accused would take 5 in a oar which he 

would purchase. Without yet setting a definite time, they planned to 

leave on a Friday evening in two cars, hoping that their absence would 

not be discovered until Monday morning, by whioh time they would be well 


· into Mexico. This plan, in turn, wa.s abandoned when Leonhard failed to 
get his furlough and the political situation in the Argentine became 
uncertain (Pros. Elc. 12.!?_). 

In the latter part of_ January, 1944, accused learned that Kissma.n 

was going to Denver. He gave Kissman $50 in currency, with which the 

latter purchased for him in Denver a white shirt,-two compasses, and 

a .38 caliber Colt revolver and 50 rounds of e.n.nunition. He may also 
have bough.t soldiers' lapel insignias, a scarf, a hat, and fishing 
tackle, although it is also possible that these latter articles were 
merely on a list suggested by accused. He could not get a sextant, nor 
trousers nor a civilian coat which accused had asked him to buy (R. 88, 
89,107,112). Kissman testified that this was his first definite informa
tion concerning the proposed esoape (R.- 107), though he "knew" that ac
cused wanted the articles in contemplation of his plot to escape with 
some German prisoner~ (R. 90) •• Kissman returned from Denver the follow
ing Tuesday night and gave the articles to accused on Wednesday morning (R.89 ). 
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Eight or ten days before 15 February. aooused asla,d Siering for 

the loan of Siering's automobile. telling Siering that he wished to go 

to Denver on a three..;a.ay pass for the purpose· of clearing up matters 

in the case of a Private Fritz Luth, or Loook, who was a member of 

their organization and who was in jail there. Accused hoped to.be 

Luth's defense counsel. Siering refuaed to lend aooused the car (R.124). 

Aooused, in his confession, stated that he had spent three days actually 

inside the Prisoner of War stockade and that it had been decided among 

him and the prisoners.that only five of them should go. Siering refused 

the use of his car unless he could go along. which he was not at that 

time ready to do (Pros. Ex. 12E_)• 


Arter that time. but before 15 February, aooused again asked Siering 
for the loan of the oar to go to "Columbus 11 

• Not being familiar with the 
United States, Siering did not know where Columbus wa.s. Accused told 
Siering that he wanted to meet someone there, in order to go to GermaJl1'. · 
Hotelling was to bring the oar back from Columbus. Siering testified 
that he then believed that accused was. joking (R. 124,125,127,132). 

Leonhard was in charge of the camp's ash dump near the edge of t~ 

camp (R. 35.124). After the second request tor the use of Siering'• 

oar, Siering drove accused out to this a.sh dump. Accused went to the 

edge of the dump and picked up a box about one foot wide, five feet 

long. and a foot deep. This he brought back to the oar. In the box 


· were. "three or four packs or rucksacks' •like the ski-troopers wear". 
They appeared to Siering to be full. They put them in the back of 
Siering's oar and drove back to the oomp&ey" (R. 124-126,131,132). When they 
first got the aaoks from the dump, accused wa.s vague and evasive in his 
answer to Siering' s questions a.a to what he was going to do with them, but 
when Siering again asked him later, accused replied that 1?eoause of the 
way things were going ih the comps.JV and because of the treatment they 
were receiving he would "just like ~ lea.ve" (R. 126). 

Accused (he used the word, ''we") by now suspected an impending 

removal of the company from Ca.mp Hale, and felt that speed was urgent~ 

He obtained money by means of long-distance telephone calls to each 

of his parents on the pretext tha.t he needed it to repay a loan he ba.d 

previously obtained from Harvard. When he reoeived this he went with 

Kissme.n into Salida, Colorado, on the afternoon of Saturday. 12 February. 

Ha chose Kissman a.a the companion "with whom I could celebrate my last 

week end in the United States 11 (Pros. Ex. 120). At one dry goods store 

accused bought a mediU111-sized, oana.ry yellow-lady's sweater, a lady's 

scarf, and a lady's hand bag. He declined tbe_salesma.n'a offer to 

have them wrapped as Valentine's Day gifts (R. 75.76,90,91J Pros. Exa. 

7,8,9.10). In his confess.ion aooused stated that they intended that 

one of the prisoners should travel disguised as a woman (R. 113, Proa. 

Ex. 122,_). At another dry goods store accused purchased a dark civilian 


'' 
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hat - the first one the saleswoman showed him {R. 78.79, 90, 91; Pros. Ex. 
11). One of the prisoners was to go disguised a.a a civilian {Pros. Ex. 
120)•.In his confession accused also mentioned the purchase that day 
of-uniforms, hats, and insignia, for three prisoners who were to go dis
guised -as United States soldiers, and for whom he had written .furlough 
papers. There is.no other evidence, however, of suoh a purchase, nor, 
in faot, did· mo.re ·than two prisoners go with him·. At a hardware store 
that evening acoused puroha.sed some fishing· taokle, in the form· of 
line, hooks and sinkers, and a fn .22 caliber shells. Kissman conversed· 
casually with the meroha.nt, who came origi:cally from New Castle, Pennsyl
vania, and who."attempted to give the boys a few good fishing points" (R. 
81,82,91; Pros •. Ex. 120). 

··... .. 
. . Tl;ia,t afternoon they also looked at used automobiles, and on Sunday 

morning they purchased a 1934 model' Reo sedan of a faded tan oolor, 
from a-ga1'ge dealer. Accused paid the purchase price of $250 and 
ts sal•s tax and reoeiwd a receipt showing his corredt name and or
'1a.n1zation, . and the motor number and manufacturer's number of the ca.r 
(R. 65~70, 92; ·Proa; Ex. 5). He asked the dealer to obtain new license 
plates and an "A" gasoline ration book, sap.ng that he would come back 
for them on Monday night (R. 70). Kissm.an testified that while they were 
in Salida he understood i'rom accused's conversation that accuse.d was 
going to leave on the following Tuesday, because rivalry had arisen 
among the prisoners as to who should go. The rivalry was becoming so 
bad that it might break out in dissension among them, so the sooner 
they le.rt the better it would be. One of the prisoners of war mentioned 
was Sohwichtenberg {R. 91, 107, 113, 114;P~os. Ex. 122_). . 

Sunday' afternoon accused and Kissman drove to Siering' s home in the 
nearby town of Red Clift. Also present at the home were Corporal and 
Mrs. Koch, Siering, and :Mrs._ Siering. /J.issman testified tha~ they went 
to Kooh's home, but it appears more probable from Siering'• testimony 
and accused's confessio,n that it was Siering's house (R.92)7. After 
being there a while. ao.cused. Kisaman and Siering left to buy some beer. 
On the way accused said to Siering, "Well. I bought m:, oar", and showed 
it to Siering at the plac~ where it was parked, on the way to the saloon 
(R. 127, 128). Aocused stated in his confession that it was housed over 
~unday night in Siering'• garage, but this is not otherwise clearly es
tablished (Pros. Ex. 122._). They returned to camp at about 2030 or 2100 
(R. 92). · . 

Kissma.ri and accused were together on the saw-mill detail on Monday, 
but accused said nothing to Kiasman at that time as to when he intended 
to lea~~- (R. 93). Sergeant .Alexander Altman was ordinarily in charge of 
this de~ail. It wu the least desirable detail in camp. and, besides 
_some mari\bera of the 62oth Engineers• thore were also employed on it some 
of the German prisoners and some .American civilians (R. 83,93, 110, 111, 118). · 
On Monday morning a notice was posted on the company bulletin boa.rd 

. . , 
---------~,,--.-·--- .. 
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1oheduling Altman tor a dental appointment tor Tuesday morning. This meant 
that Altman would not be in oharge o.t' the detail at that time. Kissman· 
had customarily been in oharge or this detail in Altma.n's absence (R. 84, 
110,111). Kissman saw this notice on the board on Monday night, knew 
Altman would not be in charge, and asswned that he himself would be 
(R. 93 ). Though Kissman would not say definitely that a.ooused also 
saw the list, he testified that "the arrangements between us were that 
he would leave on Tuesday morning at oaoo. when the rest of us would 
go on detail, and that he would. not be reported to the Orderly Room". 
Kissman wa.s to report that aooused had gone on siok oall (R. 96). 

Some time· on Monday, Siering told aooused that he wanted the saclol 
removed from his (Siering'•) oar, 11because they bad been there a couple 
of. days and I did not wa.nt them any longer". Aooused promised to get 
them that night (R. 128,129).· 

After the ewning meal on Monday, aooused, Kissman, Koch, Siering 
8.Ild Hotelling drove in Koch's oar to Koch's ho:m in Red Cliff.· About 
an hour after reaching ~re, accused, Kisslll.8.ll, Siering and Hotelling 
went out to buy some beer. On their way, aooused puroha..sed two loaves 
of bread, some ooooanut, some malted-milk tablets, and :ma.tohes, and ob
tained a couple of empty boxes (R. 93,94,9S,ll4,l29J Pros. Ex. 12c). 
They then went to Siering's home, where aoouaed and Sierin~ took the 
ruckaa.oks (Kissman testified that there were three of them) out of the 
trunk or Siering'• oa.r and into the back of aoouaed's oar. He also 
packed in hie oar the articles he had just puroha.aed. There may also 
have been some other packages already in aoouaed's ear (R. 94,95,114, 
115.129,132,133). Aooused stated in his oonfesaion that he already 
had in it articles which the prisoners had been able to give him from 
time to time (Pros. Ex. 120). They spent the rest of the evening at 
either Siering'a or Koch's-houae, and returned to oamp at about 2~ 
(R. 95,129,130). · 

Siering saw a.ooused at breakfast on Tuesday morning about 0615 
but apparently nothing transpired between them (R.110). Some time 
before .0745 aooua ed and Leonhard met Kb aman in the company's day room. 
There was no conTersation except for goodbyes between aooiaed and 
Kia8111AD.. Kinman •understood what he meant11 (R. 95-91, 112). Either 
shortly- before or ahortly after bree.lc.t'a.at accused went to I..onhard'a 
barracks, where, according to Leonhard, they dis cussed the plight of 
Private Luth, on whose behalf accused had pretlously proposed to go 
to Denver (R. 35,43). Accused told Leonhard that 11poseibly you will 
have to help him out beoauae I my not be hare to do it", and f'urther 
1aid that "I think I may not be around for a while•. In their further 
conversation accused said, "Well, I think this is it•, a.nd apeaking of 
the German prisoners,- 11 ! wonder· how they are going to get out•. Ai,. 
ouaed then gave. Leonhard his silver identification bracelet, 1aying, 

- 11 

http:bree.lc.t'a.at
http:Kisslll.8.ll


(58) 

~I want you to keep this for me". He mentioned no 1peoifio intent or 

future time to reclua it (R. 35,43-46,47,48,59-621 Pros. Ex. 4). 

Leonhard then left for hia work at the dump. He had gone part of the 

way there when accused oa.ught up to him a.nd ea.id, "I think I am going 

out there with you". rib.en they arrived they went into a little shaok 

in 'Whioh Leonhard sheltered himself during inclement weather. Accused 

did not stay ver:, long~ - a.bout half an hour. Leonhard testified that 

aooused told him that he was going to Red Clif~ a.nd directly from there 

to Denver, instead of returning to oamp. Leonhard told him that "the 

cha.noes of 1uoh a venture" were nry slender, that it was not the thing 

to do, and that he mwst be a.ware of the consequence• of such an a.ct. 

Accused answered that ha "knew what he was doing", said, "Well, I think 

I will be going", and lett. Leonhard did not see him again (R. 35,36, 

47-49,59 ). 


In his confession aoouaed briefly described reporting on Tuesday 
morning for work call, but stated that he "slipped off ea.rly11 and spent 
the ·morning with Leonhard discussing the t~ee-day pass to Denver to 
obtain_ a writ of habeas corpus for Luth. He set out at 1030 for Red 
Cliff, picked up his oar, and got ba.ok to 9amp in time to meet 
Sohwiohtenberg and Kikilius shortly after the previously set hour of 
noon. He found that they were the only two who had been able to escape. 
Where in camp ·he met them he did not say (Pros. Ex. 12~). 

Schwiohtenberg testified that he'and Kikiliua met aoouse~ at the· 
automobile on a. highway "two or three kilometers" from Camp Hale. Wit
ness knew that they were to meet someone, but sta.ted that he did not 
know who it would be. 'l'h.<3ir rescuer was to pretend to have a flat· 
tire and to be working on it. They found aoouaed repairing so1116thing 
on the oar, got in, aDd accused drove off. Sohwiohtenberg a.nd Kikiliu1 
were both dressed in the blue clothing they had received at the camp, 
but without the "Pw'l1' on the back. Aoous ed had on an overooat, ,but wit 
nesa did not know what he wore underneath it. Sohwichtenberg_ refu.,ed 
to testify concerning the ma.nner in which the prisoners had e.ffeoted 
their e.soape (R. 166,167,171,172). 

Accused sa.1,d in his confesa ion that he had arranged w1 th the oar 
dealer to piok up the new license tags, title oertifioate, and ration 
book in person, fearing that the mail and oensorehip might hold them 
up. They drove to Salida, where accuaed parked the oar aorosa the street, 

- obtained the articles from a. garage attenda.nt, e.?ld departed. The time 
was a. little before 1500. He told the attendant that he was "in sort or· 
e.. hurry.. end would like to be on his way beoause he was on his. fur~ough 
(R. 73-75J Pros. Ex. 12~). · J 

Meanwhile, Sergeant Altman had returned to the detail from his dental 
appointment, at about 1300. Accused we.a absent from the detail, but Kiss
man told Altman that he had gone on sick-call. Altman went to the orderly 
room and learned from the first sergeant that he had no'ft, and a search o.f 
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the company buildings and a.res. showed his absence (R. 84). But in the 
minor confusion which we..s brought about by a. change in the commanding 
officers or the prisoner of war camp at approximately 1300 that same 
day, the absence or the prisoners was not p.iscovered until 0800 on the 
16th, which was Wednesday. Even then it was not learned who they were 
until the checkup at l'TSO that day (R. 26-28). 

Leaving Salida, they drove to Deming. New Mexico, via. Santa Fe and, 

Hatch. New Mexico. All of the driving except about oilfl hour of it was 

done by accused. They ate in the oa.r. They talked about the prisoners• 

experiences in .Ai'rica. Schwichtenberg testifie~ that he and Kikilius 

had their own rucksaoka from Africa, and that he did not know whether 

accused had one. but in all probability theirs were the ones which ao

cuaed had previously stored in the car (R. 167,173,174). Schwichtenberg 

denied that accused gave them aey articles of clothing,. men'• or woJlll9n1 s. 

They wore the same clothes throughout the trip. Ki1dlius later put on 

a hat, but Sohwichten'berg did not know where he got it. Their conversa

tion throughout the trip waa exclueively in German (R. 167.168,.172 ) • 


.A.ooused bought and paid for the gasoline purchased en route. They 
had more 'than one flat tire during the trip,. and slept illtheoar the 
night of the 15th aDd i6th. The priso~ers' objective 1r8.8 to reach Ge~, 
but Schwichtenberg did net know how tar accused 1ra.s going (R. 167-169,.172, 
17'3). . 

Between 0100 and 0130 on 17 February, Sergeant John H. Breen of the 

United States Customs patrol,. and three other men were traveling south 

from Deming b> Columbus,. New :t.Exico, lJhich are 32 miles apart. About 7 

miles south of Deming they •aw & faded tan Reo sedan stalled on the left 

side of the graveled road. It bore Colorado license plate number 31-207. 

which was the number of the plate carried by the oar priTh to aoouaed'a 

purcha.se of it in Sa.lida (R.·69,134-138, Pro•• Ex. 6). ere W'8.S no tire 

on the le:f't rear wheel (R. 134). J. man stepped out from in front of the· 

stalled car and flagged down Breen's car a.a it passed. J.a Breen got out 

and came back to aee if the bumpers of both oars would meet, he noticed 

in the stalled oar what he thought waa. a woman sitting on the right of 

the tront seat,. with something tied a.roulld her head,. and _what wu either 

a child. or a bUlldle in her arms (R.·13S-137). 


They pus~d the car about 100 yards, and it finally started. The~ 

driver then put his hand out the window and motioned. for Breen• a car tc · 

pass, but the pushed oa.r had no lights, 10 Breen followed it for 1 or 

8 miles before he did so. .Af'ter this the Reo turned on a dim light. Thi• 

was the la.st Breen saw of it that night. He oould not identify the person 

who had flagged him on the road (R. U5). · 


In aocuaed's oontesaion he stated that the ear developed motor trouble· 
. about 12 miles frOlll the Mexican border (which ia just three miles south 
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of Columbu.a) e.nd that .they were forced to abandon it on the roa.d. Breen 

saw it there between· 0700 and 0800 on 17 February, on his way baok frcm 

Columbus. It was 6 or 6 miles south of where he had last seen it the 

night before (R. 135,136J Pros. Ex. 12~). Aooused and the prisQnera 


. marched 5 miles...itha.t night, a.Ild spent the rest of the night in the desert 
near the road. They hid until twilight, then set out for the border. 
Obtaining water in Columbus, they crossed the border, and marched about 
10 kilometer• into Mexico, where they again spent ,the night. They started 
out again about 1500 on 19 February for the little town of Vado de Fusile1 
{Pros. Ex. 12~). . 

Near the sma.11 t~wn o·r Old Pa.lomas, they enoountered. Mexican customs 
inspector Meda.rdo Martinez .Mejia, about 16SO. Suspicious of them, he asked 
for their passports. Mejia. did not speak English, but conversed with ac
cused, who did all the talking, through an interpreter•. Accused se.id he 
ns going to Mexico to work. When they could not produce immigration 
passports, Mejia took them to Jose Magnan.a-Zaragoza, the chief illlllli.gration 
officer at Pa.loms.s (R. 138-146). Zaragoza. found them at the customs house 
about 1800. Accused wa.s wearing "light green" trousers, a black hat with 
the brim pushed down over his face, and high, heavy shoes or boots. His 
clothing was disheveled and he was unshaven. One of the prisoners was 
apparently dressed in khaki. All had packs on their backs. Schwichtenberg 
and Kikilius gave him their correct names. Accused gave the name, "F.dward 
Mueller11 

•. The conversation was through an interpreter, an:l accused ap
parently again told witness they had come seeking work (R. 146-161). He 
also said that they were going to a' small town called Casas Gre.ndes, and 
that they wanted to go from there to Tuxtla, Vera Cruz, in order to go 
eventually to Germany. Zaragoza turned them over to William F. 'Bates, 
United Sta.tea Imnigration Inspector at Columbus, New Mexico, whom he 
summoned by telephone to Paloma.a .(R. 148,149,152). 

Bates que~tioned the three captives in English, talld.~ mostly to 
· accused, who would then confer with the others in German. Accused again 
gave the name, ~ueller 11 

, and claimed that the three were Jewish refugees 
from Europe. The two Germans gave their proper names. Bates inspected 
their baggage and some little flags they had with them, and finally de
cided that they were three of four German prisoners known to haw escaped 
traa a. camp at Amarillo, Texas. They were then formally deported by' 
Zaragoza and taken by' Bates to the Im:nigration Offioe on this side of the 
border (R. 152-155). The Federal Bureau of Investiga.tion was notified, 
and ita agents a.rrived. Shortly after noon on 19 February, accused a.Di 
the two prisoners were seen and questioned by D.A. Bryce, Special Agent 
in charge of the burea.u's El Fa.so office. The interrogation took place 
in the county jail at Las Cruces, New Mexico, in the presence of tour 
other special agents of the bureau and two jailers. Aoc'used was intro
duced to Bryce as "FA.ward Mueller 11 

• He gave Bryoe a purported life 
history of such a person, stating that he had a. family in Germany and ,, 
that he ha.d been captured in Africa. as a member of the Afrik:a Korps. Hie 
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was thorough in his. details. He spoke with a distinct German accent. ex
plaininc to Bryce that he had been educated in :&lglish schools but that 
he had not used English in a long time. and that it was difficult for 
him to carry on a conversation in English. He produced German military 
identification pa.per• of an "Unteroffizier Eduard Mueller"• complete 
in every detail. §ctually this ha.d been' obtained by Solnrichtenberg be
fore their departure from CaJll) Hale a.nd ha.d been given by him to acowsed 
(R. 168]7. After about 40 minutes of masquerading. accused admitted to · 
Bryce hi!J identity. dropping his German accent when he did so. Bryce 
immediately terminated the internew (R. 156-158). 

Accused was later removed to the Albuquerque. New Mexico. county 
jail. where on 20 February he was a.gain interviewed by Bryce. Bryce 
exhibited his credentials and explained thoroughly. accused's rights to 
him. After perhaps e.n hour or more of questioning accused declared tha.t 
he would like to make a statement. He was furnished a typewriter, paper. 
and carbon paper. and permitted to type his own statement. He typed it 
willingly and unhesitatingly. and signed it in the presence of Bryce 
and the four other agents. A.t the time he me.de it he had been informed 
tha.t charges of treason had been filed against him in the Federal courta • 
and that he would probably be tried in a United Sta.tea District Court 
unless the Anir., toolc jurisdiction. This confessio·n is the OJl& which. 
together with the testilllony of the prosecution's witnesses. ha.a been used 
to supply the story hereinbefore set forth (R. 157-160, Proa. Exa. 12,12a. 
122_.12.!?_)• 

Evidence for the defense. 

The only evidence for the defense wa.a offered by accused himself., who 
testified lmd.er oath. and by his pa.rents. Both of the latter had been ex
cluded from the court room during the trial. Their teatimoey was confined 
to a description of his precocity and otherwise to explaining aocwsed'a 
mental development. , 

· Both his f'ather. Mr. L. G. Maple of San Diego., and his mother. Mrs. 

Cleo Scoville of Newport. F.hode Island, were ot na.tin .Amerioan stock. 

After domestio difficulties over a period of 10 or 15 years they 1"9re 

divorced in 1938. aDd both had since remarried (R. 231. 232,239). Both 

described accused'• early liking for, and often complete intelleotual· 

and emotional preoccupation with tine music•. He was visibly affected 


'. 	upon hearing it, studied it intensively., and at an early age gave public 
recitals which were widely acclaimed (R. 233.234.241). He was also an 
and reader of good literature (R. 233). · 

This early mental development had but well started when, at the age 
of nine years• he was struck by an automobile and thrown upon his head 
on a curbstone. The doctor who attended him feared for some tilll3 that 
permanent mental injuries might have resulted. and cautioned the parents 
against allowing accused to become unduly exoitech but aiter experiencing 
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some headaches and expressing a few complaints for a while, the boy re
covered completely, and, in fact, his intellectual development continued 
apace (R. 234,235,250,251). He had always been ot a somewhat nervous 
and emotional temperament, and this continued throughout adolescence. 
Although he did.not confide much in his parents, his associations were 
generally with persons older than himself (R. 234,235). 

He graduated from high school a.t the top of_ his olau, the .faculty 
breathing sighs of relief because of the difficulties they had experienced 
in keeping pace with a.ocused'a intelleotual development a.nd their own em• 
ba.rrassment at their frequent inability to e.nswer his pertinent and 
searching questions. He had, however, been exemplaey in his conduct, Wl

selfish in his attitude tavrards and relations with his fellow students, and, 
in fact, had often influenced and led the latter, despite his youth. He 
had written, unassisted, an essay upon the monetary systems of the world 
and upon New York's financial organizations,. whioh was termed a work of 
genius, while his graduation thesia in his high school Reserve Officers• 
Training Corps course had been on th~ subject of the 'trajectory and flight 
of a bullet :L'rom the muzzle of a gun. Since his father had been unable 
to aid him in the ·1atter, accused,. alone,- had mastered the study of the 
calculua in a few de.ya' time (R. 235,236,243-245). He received a scholarship 
to Harvard,. and entered in the fall of 1S36. In six weeks that summer,. he 
mastered the Gregg shorth.a.nd system from a book on the subject, and without 
outside help, in order to 'prepare himself to take adequate lecture notes in 
college (R. 238,241). His life's ambition at that time was to .1,e the 
ambassador to the Court ot St. James' (R. 245). 

After aooused entered oollege his parents were divoroed,. a:nd his 
mot~ent to Rhode Island to live, thereafter exohanging "V:,1.sits with 
him every week-end. She testified that he appeared to her to be studying 
too hard and was "very moody and :nervous". ;His tutor told Mrs. Scoville 
that 11no one brain could stand what Dale _was teying to cram into it" (R. 
236 ). He had never expressed to his mother any sy111pathies for National 
Socialism,. but when the inoident of the Harvard German Club occurred,. · 
she rushed to Cambridge to investigate personally. She was assured by 
the persons to whom she talked that it was no more than a "campus squabble"., 
and nothing ser1ous (R. 237). 

The. summation. of his parents' appraisal or a.ocused' a history and 
oonduot "\V'8.S that he had been a. boy of far above aTera.ge ability, and with 
an inns.te consciousness and awareness o:L' these talents• He had had high 
ideals, and had overworked inoesaantly both in an effort to attain their 
fruition and e..lso out ot the sheer delight which he :took in work and 
aohievement. On the other hand, he lacked the judgment which should. 
have oome with this intelleotue.l maturity, and though his .father conoeded 
from his obaer'YB.tions accused's legal end moral sanity, he believed that 
he was fundamentally unbal&noed in this vital respeot (R. 2S8, 243-246). 
He did not enluate t;he consequences of his acts until the:, had been 
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done (R. 249-250). 

Aooused'a rights as a. witness were explained to him, and he testified 
under oath (R. 179). The greater part of his testimo~ consisted of a 
statement read by llim from the witness stand. ii, was la.ter subjected to 
cross-examination upon this statement and the prosecution's evidenoe. 

Muoh of the material in his statement oontormed to a.nd was oorro

borative of the oonf'euion he me.de to Bryoe. He. attempted, however, to 

explain the confession in the light of motives and purposes whioh, he 

cle.imed, existed in his mind at all times, and .;which, he argued, oom

. 	 ' . /\,,
pletely negatived the intent with which he wa4. oharged. So fa.r a.a 

possible,·repetition of facts will be omitted in setting out hi• state

ment, in order to a.void unnecessary length to thia opinion. Rather, the 

mot~ves which impelled him will be discussed ~ emph&.ahed. 


Accused testified at length oonoerning his early childhood, his 

primary interest in soientifio studies, and hia·relativa proficieD.CJy" in 

German, a.nd described how he had continued his study of the latter sub

ject in his first year a.t Harnrd because of its help in the field of 

history and because of the college's requirement that a. student have a 

reading knowledge of one modern la.ngua.ge (R. 179-184). ChangiJ:lg hi• 

interest to Compara:ti ve Philology, the study of languages, he studied 

a.nd became eventually familiar, in varying degreu of proficienoy, with 

practically enry European language exoept those apoken in the Balkans, 

a.a well as with IA.tin, Greek, Sanskrit, Ba.bylonia.n, Assyrian, Arabic, 

. Hebrew, 	and Maltese. Even in this broad linquiltic field it was neoea
sary to conoentrate on one tongue, and he chose German, because of his 
previous .flµldliarity with it (R. 184.,185.,187,188). The German Club 
wa.a onlf·cine of the clubs of which he was a member (R. 185 ). 

This necessarily resulted in his association with men whose courses 

of study were similar to his, as did his membership in the Gern:an Club. 

He 0 thus acquired the reputation• of being a sympathizer with German 

culture., but this was not a. sympathy for German political inatitutiona . 

(R. 189 ). 


He desired to pursue an academic career, for whioh a degree of 
Dootor of Hiiloaoph;y was a.bloat a necessity. The University ot Berlin 
poasessed the moat renowned. faculty in Comparative Philology, and he 
resolved to attend that institution. His resources were limited (he\. 
had come to Harvard on a scholarship, impl8llll!lnted by loans), and· there 
were by then (1940-1941) no exchange fellowships between Hana.rd and 
the German universities. A soholarahip from a German university would 
actually come through tht Gennan government. The only wq, he belieTed, 
to procure om wu to appear to the Germans to be a political a.a well 
as a oulturs.l sympath.i&er with National Socia.lism (R. 182,184,189). In 
order to show thia convincingly, he spoke and acted a.t the meeting of 
the German Club as ha.a herebefore been deurilted, and with the various 
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unpleasant results which have also been detailed (R. 189). He waa sur
prised. and though he "backtracked" considerably a.nd triad to point out 
that a. study or modern .National Sooia.lism wu a.a much a. part or the study 
of German oulture a.s were the worn of Durer • Kant. or Wagner, he a.lso 
realized that any emphatic recanta.tion would slmt off the ohe.noes of a 
fellowship to Berlin.. He kept siient, hoping to obtain one. but also 
hoping that the unt'a.vora.ble publicity would be forgotten (R. 190). 

He made the visits to Doctor Scholtz,. a.nd eventually arrangements 
were perfected for his attendance at Berlin, and tentative provisions for 
obtaining a. passport. The incident of his attempt to gain employment at 
Consolidated Aircraft showed him again the reputation be had acquired,. 
but he still hoped +J?.at by his silence be could make people forget. The 
closing of the consulates foroed his return to Harvard for graduate work, 
instead of' Berlin, though he still hoped to attend the latter. The out
break of wa.r in December prevented a projected vialt to the German &ibuay 
for a last effort to achieve his goal, but it resulted in the telephom 
oall of~ December (R. 190)•. 

This call wu made on &. foolish. spur-of-the-moment impulse. Ii, 
tea.red that the war would result in his being called to service, thua~. 
ending his e.ca.demio career. On the other hand. as a.n American in Berlin. 
he would be interned. thus being able to e.ttend the university. where he 
could complete his studies and insure his aeademic career. Thus the tele
phone call;,· to ask if he could go· to Germa.ey- with the diploma.tic sta.ft:, 
but it was "too late•. This incident. together with the prohibition of 
his rese~oh with microphones• ma.de him realize that he must clear his 
name. He TOlunteered in the Arrsry (R. 191). He described his stay at 
Fort Bragg. how be volunteered for glider training and for the parachute 
troops , and how after wa.1ting in va.in for six months for a.ct.ion on his 
applications, he became discouraged and obtained a transfer to the 76th 
Division, a combat uDft at Camp George G. Mee.de. Ai'ter tive suocesaf"ul 
months there,. he mad• application for attendance at Oftioers' Candidate ' 
School, with excellent reoommel'.lda.tions from his oommaruHng officer, but 
before e.otion could be taken he was transferred to the 620th Engineers 
(R. 191). 

Accused described the personnel of an4. the atmosphere, attitude, 
ooruiitions, and treatment which denloped in th.ii organiiation, and pa.r
ti cule.rly his own disaatistaotion and resenblent at what he coJ1Sidered 
unt&.ir treatment of a majority of •1oyal. Americana• beoauae ef the di1
loyalt7 ot actually only .a tfSJI. 1- wu still hone1tly desirous ot 
clearing himself of the ta.int of suspicion of disloyalty, but felt tha11 
his previous course of hopetul ina.ctivity must nmt be supplanted by •some 
more positive attack to the problem• (R. 192). 

He resolTed to disconr Yho the really disloyal on.ea nn, to gain 
their confidence. learn their plans am their outside confederates. and 
by making known at the proper time all the valuable information thus pined, 
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prove his real loyalty to .America. This secret purpose acco tmted for hi• 
adoption of a •alight German aocent•. his boast that his parents had been 
born in Germa.ey (though. •unrortunately•. he had not). his magnificatioa. 
of his proposed trip to Germ.any. and his vociterous a.dvocacy of Na.dam. 
and his reaultant aocepte.noe. with open arms by the "more radical ·elements•. 
Thus he learned ail their pla.ns and schemes. (R. 192 ). 

At the same· time. havrever. he continually sought ways of getting out 
or the 620th Engineers• because or the stigma whioh attached to the organi
zation. and when. after nine months at Fort Meade they were transferred to 
Camp Hale. the· situation beoame intolerable. Many of the privileges 
previously permitted its members were now denied to them• and• in short. 
they llwere no longer treated as soldiers". The existence of this and 
other.similar organizations' in the United States Army, and the fact that 
the resentment of the loyal majority in the company had led to the as
cendancy of the radical element. ca.used accused and his friel'lds to be
lieve that such organizations "must be abolished" (R. 192.liS). 

A.ooused decided that &OlDl9thing sensational was necessary to call pub
lic attention to. the pli'ght of the 62oth. u. by aiding in an escape of 
prisoners of war from the nearby stockade. he could bring upon himself a 
charge of treason, this• together w1th a revival of the dormant tmfavor
able publicity he had once received, would produce a 'Violent public reac
tion. He would then use this to focus the light of publicity on the un
happy- 620th, and seoure justice both for himself al'ld the organization 
(R. 193,194). '.lllere was an order forbidding its members to communicate 
in any way with the prisoll8rs of war in the stockade. but it •could not 
be fully enforced". Accused "took charge of the plans for escape•. But 
to insure the desired results. two things were necessary. He must ac
tually appear to be a traitor, am· the escape genuine. and it "must ob
T.l.ously not succeed too well". b.t is. he did not actually want to escape 
the country (R. 1S4). · 

He therefore ma.de his preparations as obvious as he dared, and described 
hoar he wied the telephone as muoh aa possibl,, obtained his company com
J!l8llder' s indorsement on the oheoka reoeived from his parents, though this 
wu not neoeasary. and let it be known that he was going to purchase a oar. 
All his acts were calculated to arouse suspicion. He did not even expect 
to reach Salida. for. as he described in detail, he picked up the prisoners 
in broad daylight near the military police station inside the oamp, in · 
an unaucoessf'ul effort to attract attention (R. 194,195,196). 

He waa disappointed when he did not £ind the author!ties a.waiting 
them in Salida. Actually-. the failure of the prisoners ·to be found miss
ing at evening check-up, and the failure to oonneot his absence immediateq 
with their absence. frustrated his hopes of speedy detection all the way 
to the border. this despite :maJV other efforts to.attract attention. such 

, aa following ma.in highways !! route, leaving the prisoners in the ·oar while 
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he walked about in mixed uniform in the towns through which they passed. 
making \lllllecessary purchases in stores. driving on the rim of hia wheel 
in Deming. New Mexico. fla.gging·down Breents car. and filling cantee~ at 
the faucet of a private house in Columbus. New Mexico (R. 196.197). He 
was constantly getting further a.way than he wished. but they finally ran 
out of gas a few miles beyond the place where Breen had pushed them. To 
avoid a too hasty crossing into Mexico. he persuaded the prisoners that 
it would be better to spend tha night there after they had walked a few 
more miles (R. 197). On setting out again in the morning they walked 
through Columbus on the main highway. carrying their ruoksaolcs. but still 
were not apprehended. He now made up his mind that he would go no .farther 
than to a secondary customs house 50 miles inside of Mexico. and would turn 
himself' in there if they were not apprehended sooner. which• of course. 
they were (R. 198 ). · - ' . · 

. In s~ry. then. he divided hia life from 1940 to the ti~ of his 
trial into three distinct periods. The first. which ended upon the out
break of war. exhibited his desire to gain the confidence of German 
officials in order to obtain a scholarship to the University of Berlin_. 
Thia gained him nothing but an unsavory reputation. The second. which 
covered the period prior to his transfer to the 62oth Engineers• was devoted 
to a quiet. but determined effort to 11ve down his past and serve ·his country. 
Again he was unsuccessful. The third period embraced his attempts to o'ftr• 
come the 11intolerable situation" in the 620th Engineers, to cover himself' 
with glory, and to be restored to honorable duty (R. 198). His constant 
objective in this last phase was to attract public attention to the situa
tion in the 620th. He stated" that he had carried out the other part of' 
his plan. formulated as far back as the time he we.a at Fort Meade, to. seek 
out and disclose information concerning the true subversive elements in 

. the .Arrrry. by disclosing the knowledge he had gained to the Federal Bureau 
of Investigation and to Military Intelligence, after his apprehension. 
Hi.a possession of' the rucksacks and equipment for a long trip he explained· 
by the f'aet that two prisoners who had planned to escape with Schwichtenberg 
e.nd Kikilius had not been able to do ao; hie continued persona.tion of a 
German soldier. his conduot when apprehended, and hia damaging confession 
to Bryce. were all climactic. publicity-seeking trappings. long planned 
by him, in order to obtain a public, civil triai, in which he could dis
close the whole story to a just .American people (R. 197,198.200). 

The rest of' aocusedts testimony consisted of' cross-examination upon 
his statement, his confession. aDd other conversation with Bryce at the 
time of' his apprehension. He admitted that the ac_art and the oana.ry 
yellow sweater were purchased for·one of' the prisoners who proposed to go 
disguised as a woman. This prisoner did not escape. and the articles were 
not used (R. 200,201). Kildlius wore the civilian hat which accused pur
chased in Salida. The ci'Vilian hat worn by accused at the time he was ap
prehended wa.s purchased by him at a town in New Mexico (R. 201J Proa. Ex:.13 ). 
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Accused stated tha.t he changed from his OD uniform to au Army field jacket 
and fatigues shortly before crosaing the border (R. 202). He admitted 
being in possession of the German military service record of Prisoner 
of War Edward Mueller, claimed that he had had it in his pouession tor 
only two days, and. denied that he had told Bryce that he had studied 
Mueller's personal background for a period ot two weeks (R. 202-2°'1Pros. 
Ex. H). . · 

He admitted having kept a bust ot Adolf HiUer on the desk in his 

room at Harvard for •a matter of some months• in 1940, but claimed that 

thi.s had been given to him by a friend., that.it, too, was pa.rt ot hi• 

campaign to impress favorably the German officials, and that he had aub

aequently destroyed it (R. 204,205). Questioned further conoermng the 

telephom call of 8 December 1941, he admitted stating to Counter-Intel

ligence Corps officers of the 76th Division at Camp Meade, ·Maryland., aa 

early as 10 March 1943,tha.t he had made the oe.11 in order to request a 

passport to Germany in order to join the. German Army (R. 205,206). 


Hs further admitted tha.t he had posed u Edward .Mueller, but claimed 
that prior to and all during the time l\e was being questioned he was de
airoua of being apprehended by the proper .American authorities. Al.though 
he told Bates that his name was Mueller, he ma.de it plain to his ques
tioners at that ti~ that he was not telling them the truth. He implied 
that his reason for false personation for 30 or more minutes after being 
turned over to Bryce. was that he wanted to be sure he would get a public 11 

oi'Yil, trial, not a secret military one (R. 206-209,221,224). The •ub
stanoe of his other statemants to Bryoe is more properly a part of rebuttal 
testimoey, and will be found belc,,r in that portion of·thia opinion (R. 209

. 212,214,216). 

Accused stated that which prisoners of war he took with him "waa 

absolutely imma.terial 9 to him. ~ admitted, however. that he obtained 

entrance to the priaoner of war compound on one of the truck• on the 

morning of 29 January, remaining there until the morning of 31 January 

(Saturday to Monday), establi•hing his 11fina.l authority over who should 

go on the contemplated. escape and who •.hould not go•. He stayed 1n one 

ot the priaoner of war barrack•, dressed part of the time in_ a prisoner 

of war uniform and pa.rt of the time in the uniform ot the German AnfrT 


·(R. 216,211). . 

Aoouaed admitted that he had written three notes fro• hi• cell., 1.. 


one. at leaat., addressed to Kissman•. and that he.had attempted to ban 

them •passed on•. Introduced aa Prosecution's Exhibit• 16.,16., and 17. 

they are a.a tollowaa 


"They have me here beoauae they think I know & lot about 
German aotivities in this country and they want to pump me. 
They know they can't prove anything and that's why they don't 
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want to tr;y me. I was over the hill 4 days and I can beat· 

a charge of desertion. I oan' t tell you who the bou ia, but · 

;you'll get acquainted in N.Y. with a lot of tellowa.• {Proa. Ex.15) • 


. 
"Y••, I1m mixed up with a bunch of Germana (a. lot ot Ita.liam 

and .Ameriot.n1 too) and I 1n helped more tha.n two men escape • . I 
haven't seen what the papers say, but I was picked up in Mexico 
with 2 Prisoners ot War. Right now I think moat ct the g&n& in 
x ... York are working to get the right men elected when election 
oomu around.• (Proa. Ex. 16) 

.. 
'•Pa.ul 1 · irial on April 17• Will use abuaed .Amarica.ni1m 

angle. lfill reveal aa.bota.ge plans, eto. Pau word to other11 
We'll l~ it on thick.a (Proa. Ex. 11) 

The tir,t two notea, aoowsed claimed, were written b,r him at the in
ailtenoo ot his guard and oell orderly, who 


"• • • hounded me quite oonata.ntly to 'writ• him something, 
&ey"thing. He haa a1ked • conatantl;y queationa, and in amwer 
to the queationa those were the notes which were written.• 

• (R. 221-225 )" 

The third note wu to Kinman, a.llo imprisoned at Fort Lea.n:mrorth (R. 91) 
"in an att~pt to get him to gin true teatilaoey" {R. 226). · 

. Acouaed atated that he 1till conaidtred himaelt a good 1oldier ot the " 

tJnited. Sta.tea Army, that he still loved this country, and that he atill .. 

1"llted to protect and defend it (R. 204,217,218). 


.. 	 .• . 
tlu! fToeocution reoalled u a witneu Mr. Beyce, who ottered further 

Hidell.o• OQJ:1.Qerning statement• ma.de to him bf aocusecl in the questioning 
tollowing a.ocuaed. 1 1 admiuion ot hia identity after hil apprehenlion. 
Chil oha.rges had been tiled against accu1ed on the afternoon. ot 19 Februa_ey, 

'. 	alld tho oonte111on hitherto dieouued ba..d been ma.de on t:tw next d.a;y. Thia 
wu tollowed. bf oonver,atiom between Bryce and aocuaed during the next 
tow- or ti 'V9 da)11 at the Federal Bureau ot Innatiga.tion' 1 ot:f'ioe in 
Albuquerque, ir.. Ke:doo. P'Urther 1tatemen'j;s were made bf aoouHd to witnoH, 
ea.oh period ot queetioning being preceded by admonition• oonotrning hia right, •. 
Teatifying tro~ not., taken during theae iuveatigationa, and partioul1.rl7 
tha.1; ot 21 f•br\la.ey, Beyoe rela. ted 1tatements made to him by a.oou..d, bvt 
JiOt 1nol'2de4 in •ocuaed.' a conteuion .(R. 267-260). Speaking ot hi• ettorta 
,rbil,e atill in Cambridge to go to Germany, aocuaed. Hid to witnHat 

"I ~tenie4 tc> ·go to O.~ al3d. wu dieouadng the po.ad;. 
'b1i1t, ot entering a· u.bota.ge • ohool a.ii Hamburg and.· returni~ 
to the United States &s a n.botage agent~ (R. 268h ,, 
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One ot aeouaed'• aaaooi&te• at Har-Te.rd was a. young German named. 
X.onhard Sa.u.eman who wu apparently an aotive member ot the pro-:Hazi 
group in the German Club. Aoouaed told Br.re. that Sa.wsman wu a m.elll>er 
of the Hitler Jugencl (and poui'bly of the Elite Guard), .and had. the .... 
feelings••• alld ideu •••about the Na&i GoTermnent.&a I had•, and. 
that Sauaman ha.d promiaed to furniah aoouucl oontaota when aoouaed. ahoulcl 
depart tor GeJ'JllaD1' (R. 258). 

Speaking ot b.11 oomM•otiona with aubTtraiw organi1&t1011.1, aocuaed. 

told B170e tha~I 


•1 waa neTer a. member ot the Bund. 1'he real IUbTtrlifl 

umerground ii aeparate trom. th8 fJund, fhe BUDd. u jmt a 
front to attraot &ttent1on." (R,.268) 

. ~ 

Aoouud 1110 told Br,yM · a"pout pl&DI ot the 1ubnr11,.. grov.p1 1Ja tu 
Ar,q· to bring about oh&otio oond.itiou in the m.tioD&l nr ttto~, a1. · 
tollona 

. •x p1r1on&ll7 undertook the oompltte d.11ruptioa ot all 
railroad and motor tNJ11portation 1n. the tbittcl State, ail all 

. wlnerable points, more 1p101tioall:y, briclg11, junotion.a, 
dgnal blookl a.nd nitoh bouaea, .Min would. 'be 1trategioall7 
located throughout the tJnited State,, and at a given ligne.l, 
at a,._apeoifio time, all would 'be deetro:ye4 bf explodona, ever.r 
strategio designated terminal a.Dd. 10 forth. n ·(R. 259) 

He told Br;yoe that he had already marked a. ma.p ·designating suoh Tital . 
pla.oes, and taking a railroad·map of the western halt of the United States, 
he duplicated a.a nearly as poasible the :marking of this original. AD- · 
cuaed'• duplicate map was introduoed in erldenoe (R. 259J Pros. Ex. 18). 
Accused told witx,.,,11 that 1w had estilllated that it would require approxi
nately- 1BO agent, in tbs weat'ern aeotion of the United States to oarry 
out this aabota.g• (R. 260 ). . . 

Finally. acouaed stated .to Br.roe, oonoerning his actual esoape plans• 

•The or:tginal plan was for 10 persons with two oars to 
esoape. We were intending to have rn8' and it an,ything 
happened, to_ tight to the last man. 

They- expected to be enoolm.tered by the Federal Bureau ot Investigation's 
agents•. but intelllied that none ot their number should be taken prisoner 

(R. 260). 


In further rebuttal the proseoution ottered the expert teatimo~ ot
' medical witnesses oonoerning a.coused's mental and physical health. Thia 

'1llAY" be divided into three oa.tegories • 

.. 
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A physical examination waa conducted by First Lieutenant Sylvan D. 

Solarz, Madioal Corps, and an ear, eye, nose and throat examination by· 

Major ThOlllas I. Metzgar, :Medical Corps, both of the station hospital at 

the United States Disoiplinary Ba.rra.oka, Fort Leavemrorth, Kansas. 

Neither was psyohiatrist, but ea.oh had had extensive experienoe in his 

own field of medioine. A thorough examination by Lieutenant Solarz of 

accused's entire body, including urinalysis, blood 001mt, blood aerology, 

and X-Rays of the skull, cheat, and sinuses, showed aoouaed to be p}v

eioally sound. Three or four examinations of accused and a. detailed 

study of his ears, eyes, noae and throat, showed his physical condition 

in this respeot ;to be "well within normal limit•"• A alight deviation 

from normal of the septum of his nose, and some completely healed soars 

from punctures or incisions in the tympani of the ears were found, but 

they could neither have been caused by nor could they have induced my 

aberrations or malfunctions of the brain. .X-Rays of the skull and 

sinuses taken 10 March 1944, showed no traoturea and no abnormal.inter

oranial pressures (R. 263-265, 266-273J Pros. Exs. 19,20). 


Major Metzgar testified that it was poslible tor an .X-Ray to shaw 
normal functions and oon:t'orma.tiona, but tor the subjeot neverthel••• 
to be inaane,. and stated that a mere physical examination would not · 
necessarily ahc,,t insanity. Both witnesses, hcnrewr, tran their l~ted. 
knowledge of the symptoms of insanity, and from aocuaed'a conduct through•· 
out their examination of him, testified that aooused was sans (R. 265, 
269,270). · . ·. . ' ' 

Captain &ins. Chappell,-Medioal Corps, and Captain Nathan Black
man, Medical Corps, both psychiatrists at the station hospital, of the· 
Dis ciplina.ry Barraoka, o.f'i'ered extensive testimoDt ooncer:ning ·aoouud'• 
sanity. - Eaoh had examined him frequently and ·thoroughly sinoe hi• 
arrival at the hospital, and, besides their testimo~ .f'rom these ob
sern.tions, they submitted a. report signed jointly by them. )thile not 

. introduced as a.n exhibit, it is appended to the reoord of trial at .the 
end of the exhibits. Captain Chappell testified that he found aooused 
to be nonnal and coherent in his speech, without del~ions or paranoid 
trends, or hallucinations~ He also found a normal orientation, unim
paired memory and a highly superior intelligence and intellectual develop-. 
:ment. Contrasted to these .f'actora he noted a laok of concern over the 
outcome o.f' the th.en impending court-martial trial,. a poverty and super
ficiality o.f' emotions,. and an impaired insight and lack of mature judg
ment. '.there was no· emotional·_warmth or development of le.sting attach
ments,. such a.a indicate oriteria of adult behavior. Aocuaed ha.d not; 
however, lost any oontaot with reality, and even in one incident of 
•depersona.lization• desoribed.to witness by aocused, of the affectation 

of several Germ.anicism.s _for a. ;tuie after he joined the 62oth Engineers,. 

accused's actions were oonsoious and purposeful. The impairment of in

sight and judgment was definitely not of psychotic proportions, and ao

oused was undoubtedly sane at the time of the oollllliuion of hi• offenses 

and at the time of his trial (R. 274-277,285,286,290,291,293,295). 
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Captain B~aok:man oonourred in Captain Chappell's diagnosis and appraisal ot 
acoused's sanity (R. 293). Stating that he had no personal· knowledge of · 
the faots of the oaae. Captain Blaclan.an suggested that aooused's upbringing 
in a hon.3 broken by discord. and his laok of a sense of aeourity and at 
tachment. had to SOJD8 extent been responsible for the boy's mental atti 
tude. He blamed his father for the disoord and for economio inaeourity., 
and in his resentment attempted aota which would bring his father em
barrassment. Accused knew full well what he was doing., but was not oon
oerned with whom he hurt or how he did it. Witneu would not call 11.00"1.Wed 

abnormal. but "would say he is a very. Tery vicious type" {R. 296-298 ). 

At the request ot the defense counael. the oonwning authority ap
pointed a board to examine the sanity of accused (R. 302-308). This 
board consisted of Colonel &iward J. Strickler., Medioal Corps., the com
manding officer of the station hospita.1 at Fort Leavenworth. am Captain 
Kenneth E. Powell., Medical Corps., the neuro-psyohiatrist at the reception 
oenter at Fort Leavenworth. Colonel Strickler had thirty-five years• 
experience in p;yohiatrio diagnosis. Their opinions were baaed upon in.;; 
terviews with accused's father., mother. and aunt., upon a.ooused's history 
as previously :prepared in the hospital of the Disciplinary- Barraclas. and 
upon repeated interviews with aoouaed {R. 309.310.,316.:.Us). Both oon
oluded that accused was sa.De at the tilrle of the oOllJIIlisaion of his offenses 
and at the time of his trial (R. 310.,316). Colonel Strickler stated 
that the reasons given to him. by aooused for the oommi11ion of his aot 
(whioh reasons were the ea.me a.a those expressed by accused from tm wit
ness stand) were entirely consistent with aanity. Aoouaed believed that 
his actions were right (R. 311.,312). Witnesa did not agree with other 
diagnoses that accused had shown no oonoern over the outcomo of hi• trial. 
or any "poverty of emotional tone If., or that he suffered f'rom a serious 
lack of judgment or insight. On the oontrary, his mood was one of sheep
ishness at havi:cg been caught (R. 312.,313). 

5. The evidence does not require muoh recapitulation., for the long 

tra.j,l of events leading up to accused's flight from Camp Hale with two 

German prisoners of war is a olea.r one. aIJd few details., other than those 

of how the prisoners actually esoaped. are,la.cking. Aoouaed'• defense 

is that he laoked the motive charged., but rather that. stung by the re

fusal of tha Army to trust the loyalty of the great u.jority of the 


·members 	 of the 620th Engineers., and disoouraged by their lot in that 
organization. he had ohosen a speotacular method by which to bring to 
public attention the oondiJ;ions which existed•. He claiined that throu,4
out it all he had been motiva.ted solely by loyalty to his country., that 
he had associated with treasonable elements only to discover for himaelt 
and the proper authorities the ramifications of aubTersive organizations., 
and that at the proper time he intended to and did make ~se diaolosurea •.. 
Fib&lly. he had publicly assumed the role of a traitor only to ma.1ce his 
aotions seem the more heinous. and thus insure a public trial with its 
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attendant not_oriety, rather thali a closed milita.ry court. 

6. The Board of Review ia of the opinion that the findings of the 
oourt are overwhelmingly sustained by the record of trial. .Aoouaed'• 
protestations of his honorable motives are patently not true. Brief 
referenoe to a few events will serve to show this. 

Perhaps the most pointed inconsistency in his story ot hi• motive• 
ia to be found in the intercepted notes which he wrote after his i.Jlpri
s omnent at Fort Leavenworth. In the words, "will use abused Amerioaniam 
angle•, is exposed the whole fraud of hia det'eil88• It is obrloua that 
the notes were intended for Kisaman who was then also impriaoaed at Fort 
Leavenworth. Accused's statement that he wu hounded iato ·writing the 
notes by the guard is ao obviously- .false a.a to require only the oomment 
that the defense was g1nn the ·opportunity to • ummon any witnesa ·it de
sired, and did not &Ullllllon this guard. The notes neTer reached Kiuman, 
and it is im.posaible now to tell what effect they would han had on hi• 
testimoq. · · 

'.l.'he peraiate:noe by a.couaed in. hia peraonation of the German prisoner 
whose identification papers he had carried, le:nda little oredenoe to hi• 
own story·of hia honorable intentions. He had aooompliahed his purpose 
of attracting notoriety, by all reasonable standards of the word, yet 
he continued his masquerade for at least 4:0 minutes a.fter Bryoe began 
questioning hilll. , This was the act of a peraon still seeking to evade &P
prehension, rather than one attempting to expose wh.a.t he thought was an 
intolerable situation. 

Hi.a request of Siering that Siering let him ta.lee the automobile to 
Columbua indicates an intent to get to Mexico, rather than a. desire to be 
apprehended within a. f~ miles of Camp Hale, aa aooused maintained in his 
teatimo~. Even then accused had. no expectation that he would be caught 
within the border• ot thia country. 

His telephone call to the German &nbau;y on 8 December 1941 is the 
key to his whole .m.entality. There wu then no 620th Engineer General 
Semo• COJ11.pany, no miatreatment of or discrim.nation against •1oyal 
.Amerioana•. He still clung to his admitted purpose in his statements to 
Intelligeuoe Officers at Camp lfeade in March of 1943. Accused did not 
know and could not have known on 8 December of the oiroUJDStanoea in wl:uch 
he would later fim himself. He had onl;y one idea then. to get to hi• 
beloved Germany and be ot·aernoe to it against the""'"coimtry whioh had 
ginn him the education and opportunities he later so abused against her. 
The falsity ot hia position at the trial is clearly demonstrated. 

7. Several questions of law require a brief d1104&aion• 

.Accused did ~t question the jurisdiction of the court, and it is 
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obvious .frvm a oasual examination cf Al"_ticle of War if? that as a volunteer 
he was subject to military law.

Upon order of the convening authority, the trial was closed to the 
public {R. 2,13)G Provision is made tor such action by paragraph 4:9e, 
Manual for Courta-»irtial, 1928, where good reuon exists f<:-r excluding 
spectators. iie can conceive of no better reason t~ that which existed 

· in this case. The .exclusion of civilian associate defense counsel from 
the court room in a court-martial trial when military secrets were re
vealed, was upheld in Romero v. Squier (133 F •. {2d) 528 ). By logical 
consequence, the exclusion of al: civiliaz:. spectators may be sustained 
under such a ruling. · 

Following the refusal to permit the presence of accused's parent. 
in the court room during trial, defense counsel moved the introduction 
of accused's father as associate civilian d&fense co\DlSel. · It was stipu
lated that Mr. Maple was not a re~larly licensed, practicing attorney 
(R. 13,14,16). The motion was denied, upon instructions from the con
vening authority {R. 20-22). · The Board of R3view holds that the court's 
action was in all respects proper. It is obvious from a reading of the 
record that the motion was made in an effort to circumvent the court's 
previous ruling that the trial be closed and that the parents be excluded• 

. While it has been held that the counsel f,:,r an accused provided for in 
Article of War 17 need not be admitted 1x> practice by some chil court 

(Romero v. Squier, supra), it is well established that "the right (of 

an accused) to select his own counsel cannot be insisted upon in a 

mrumer that will obstruct an orderly procedure in courts of justice, and 

de rive such courts of the exercise of their inherent owers to oontr"ol"' 

the same. Smith v. lhited States, 288 F. 269, 261. lhdersooring 

supplied. See"'aif;o, Viereck v. United States. 130 F. (2nd) 945,96~) 

Accused's father was unfamiliar with the facts which constituted the 


'offenses 	charged. He was admittedly unlearned in the law. Nowhere in 
the rec;,ord does it appear that his presence tltroughout the trial would 
have aided accused in any way, or that his absence from the room resulted 
in a.Dy prejudice. ThE.tre WU no error. 

It does not appear clearly what legal processes were employed to 
return accuaed to the United Sta.tea. Ma.gnana~Zaragoza. testified that 
he udeported" the.three men •to the .American oi'fioials" (R. 146). It 
is certain tbat·there waa n.o.formal extradition. But accused did not 
raise the issue, and it is sufficient here to say that a court otherwise 
vested with jurisdiction to try a person is not pre"Vented from doing so 
by reason of the· ta.ot that he may have been removed from the place ot hia 
apprehension by means not in conformity with• or eTen in direct opposition 
to, strictly legal prooedurea (Ker v. Illinois. 119 U.S. 436; :n&ilion v. 
Justice. 127 U.S. 700; Pettibonev. Nichols. 203 U.S. 192). ~ 
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At various places throughout the record, particularly in his exami
nation of Isonhard and Kiasman, the tria.l judge advocate resorted to 
frequent leading questions. It ia obvious from an analysis of the answers 
given to most questions by those witnesses, that they were hostile to the 
prosecution to the extent of being not only evasive, but alao of often 
deliberately fenoing verbally with the trial judge advocate in an effort 
to withhold. testimony which would be damaging to a.ccu.eed. Colonel Win
throp says of leading questions that there area 
' 

"• • • certain e:x;oepted ca.see in which leading questions 
.may not only be proper but necessary for the eliciting of the 
truth. 1st. As where the witness is manifestly hostile to the 
party by whom he has been called, or is in the interest or the 
opposite party, or exhibits, for S0l1l8 cauae, a decided tmWillinG
ness or relucte.nce to testify, or a disposition to prevaricate 
• • •• 11 (:Military Le.w and Precedents, 2nd ed., p. 341. Under
scoring in original.) 

The Board of Review is of the opinion that these exoeptiona tully. 
justified what leading there was, and that in none of it we.a the accused 
prejudiced or misled in 8.llY' particular. On the contrary, he admitted, 
in effect, everything to which the rest of the prosecution' a witnesses 
testified, seeking only in hia defense to explain ·aa.y the guilt ot hi• 
a.eta. · 

8. ~ Board of' Review :f:.a aatid'ied that the allegations made and 
the fa.eta proved Wlder Specifications 1 and 2 of Charge II constituted 
violations of Article ot War 81. Discussing the old 46th Article of 
War, which was la.ter incorporated into Artiole 81, Colonel Winthrop say~ I 

"Thia term ethe enem:,5' does not necessa.rily refer to the 
. enemy!s government or, a.nny, nor ia it required to conatitute 
the offence that the relief should be extended directly to 
eithera it 1a sufficient it it be furnished to a single citizen 
or citizens, or to a mimber or members or the military eatablish
mrnt, in his or their individual oapaoity. • • ·• Relief • • • 
afforded to individuals ia relief to-enemies, and, ao far forth 
also, relief to the enemy oonsidered u a nation or govermnent. 

•rt need ha.rdly be reu.rked that the term 'the e~•, or 
•an en~•, does not include ,enemies regularly held as. prisoners 
or war J such, 'While so held, being entitled • • • to be furnished· 
with subsistence, quarters, &o. It would include, however, a 
prisoner of-war who baa eace.ped and while he 1a at le.rg• • • •"• . 
(Military· Le.w and Preoedent.a, 2nd ed., PP• 630,631. Underscoring in. 
origiDAl. ) . ' · . · . · 

. To the same ei't'eot ii a diaouaaion of the .Artiole in i ta present form 
in the Manual tor Court1-Va.rtial, 1921, at page 38,81 
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"'Enemy' imports enemy citizens as well as soldiers and 
does not restrict itself to the enemy government or its e.rm;y. 
All the citizeDB of one belligerent are enemies of the govern
ment and of all the citizens of the other.• 

That accustid furnished supplies and "other thing(s)", in the form 
of the use of his automobile, is clear beyond doubt. That he harbored 
and protected them throughout the trip has been proved beyond all ques
tion. The mere giving of $1 and a night's lodging to each of two paroled 
Confederate soldiers in the Civil War was held in the court-martial of 
one Benjamin G. &rris, a member of Congress from Maryland, to constitute 
two offenses identical with those here charged. (See Court-Martial of 
Benjamin G. Harris., U.S. House Executive Documents, Vol. 7., 39th 
Congress, 1st Session, 1865-1866, Executive Dooument No. 14.) Winthrop 
cites many examples of both offenses, and points out particularly that 
the offense of "knowingly harboring or protecting an enemy" may be 
defined "as consisting mainly in receiving ~d lodging, sheltering and 
concealing,· or shielding from pursuit, arrest, or any injury which in 
the chance of war ~ befall him, a person known as • • • and who is in 
fact an enemy" (Op. cit., PP• 631,632). 

The court took judicial notice of the existence of the stat~ of war 
between the United States and the German Reich, one of the elements ot 
proof· of this offense {Winthrop, op·. oit., P• 632). 

The same facts which prove accused's guilt of Charge II and its 
Specifications are ample to support ~he findings of guilty of desertion 
under Charge I and its Specification. In addition. however, there are 
the testimony of Leol!lhard that accused had said that "he was disgusted 
enough to go over ~he hill", the fact that he gave Leonhard his identi 
fication bracelet without indicating an intent to return and reclaim 
it, the fact that he was apprehended in·a foreign country over 600 miles 
from his station, the fa.ct that he denied his identity (which included 
a denial that he was in the Army), the fact that he had previously stated 
and repeated to Bryce that he intended to go to Ger:imny - all of which 
not only permit but compel a finding of intent to desert (MCM, 1928, PP• 
143,144). ' . 

9. The charge sheet shows that accused is now 23-8/12 years of age. 
He enlisted at Boston, Massachusetts, on 27 February 1942 for the dur!tion 
of the war plus 6 months, and was a. private first class at the time of the 
colllllission of the offenses. ' 

10. The court was legally oonstituted and had jurilJdiction of the 
person and the offenses. No errors injuriously· affecting the substantial 

, I 
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rights of the aoouaed were oOJ!lllitted during the trial. In the opinion ~ 
ot 'the Boe.rd or Review the reoord of trial. 1a legally autfioient to 
support the findings and the sentence and to warrant oonf'irmation thereof. 
The death penalty is authorized upon oonviction of desertion in viola

1 
tion of Article ot War 58, and of relieving or harboring and proteoting 1 

the enem;y in "Violation of Article ot War 81. 

Judge .A.d.vooate. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

eo OCT 1944·War Department. J.A.G.o•• - To the Secretary of War. 

1. Herewith transmitted for the aotion of the President &re the 
record of trial and the opinion ot the Boa.rd of Review in the caae of 
Private First Cla.11 Dale.Maple (11048476), Compaey- A, 1800th Engineer 
General Servioe Battalion. 

2. I concur in the opinion. of the Boa.rd of Reviw that the recorcl 
of trial is legally sufi'ioient to support the finding• and the sentence· 
and to warrant oonfirma.tion thereof. Accused has been found guilt}" of 
desertion in violation of Article of War 58, and of relieving the enem;y 
by furnishing transportation and other things of value to two escaped 
German prisoners of war, and of knowingly harboring and protecting the 
same prisoners, in violation of Article of War 81. Wer a secret trial 7 
he wu sentenced to be h~ed. On the face of the· record there appears 
to be little or nothing osuggeat mitigation. But accused is only 24 
years of age, a~ is inexperienced. While he i• und.9ubtedly legally sane 
and responsible f:IU'.his despicable acts. w:der all· the circumstances I am 
una.ble to escape the impre11ion that justice does not require thia young 
man'a life. I feel that the ends of justice will better be aerved by 
sparing his life so that he ay liw to see the destruct!on of tyranny, 
the triumph of the ideals against which he sought to align himaelf, and 
the final victory of the freedom he so grossly abused~ Accordingly. I 
recommend that the sentence be confirmed, but that it be commuted· to dis
honorable discharge, forfeiture of all pay and 8.llowanoes due or to become 
due, and confinement at hard .labor for life, that the United States Peni
tentiary, ~avenworth, Kansas, be designated as the place of confinement, 
and that the sentence as thus modified be carried into execution. 

3. ·consideration has been given to a letter from the Reverend Yr. 
Orson P. Jones ot San Diego. California., aocuaed's ·pastor in childhood, 
calling attention to the automobile accident in whioh accused was in
volved, and suggesting that an injury sustained at that time might explain 
accused's aotion,.- · 

4. Inolo1ed a.re a draft of a letter.tor your signature transmittitg 
the record to the President for his action and a form of Exeouti ve aotion 
designed·to carry into efteot the reoommel:ldation hereinabove m-.de, 1hould 
such action meet ritll apprnl.l. · 

,-,,,I,, 

Jqron c. Cramer, 

· 4 Incls. The 
Major Genera.l, 

~dge .Advocate General. 
!ncl.1-Reoord of trial. 
Incl.2-Drrt. of ltr•. · for 

lig. Seo. of War. 
I~cl.3-Form of Ex. action. 

Inol.4-Ltr. fr. Rev. Orson P. Jones. - 30 ~ 


(Senteoce confinned but commuted ·to dishonorable' d1scharge, total .. 
forfeitures, and confinement for life. G.~.M.O. 639, 28 Nov 1944) 
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U N'I T
1

E D S TA TES . ) ARMY AIR FORCES 
) WESTERN FLYING TRAINJNG COMMAND 

v. ) 
) Trial by G.C.M.; ·convened 

Second Lieutenant THOMAS E.· ) at Deming, New Mexico, 10 
CONNORS (0-512144), Air ) May 1944. · Dismissal and 
Corps. ) total forfeitures. 

OPINION of the BOA.RD OF REVIEW. 

TAFFY, HARWOOD and TREVETHA.N, Judge Advocates 


1. The Board o:t Reviell' has examined the record ot trial in 
the case ot the officer named above and submits this, its opinion, 
to The Judge Advocate General. 

2. Accused was tried upon -the following Charge and Specifi
cations:· · 

CHARGE: Violation'of the 96th Article ot War~. 

Specification ·l: In th~t Second Lieutenant Thomas E. Connots, 
Air Corps, having received a lawful· order from First Lieu:
tenant Robert L~ · Fau.lhaber, Air Corps, to pilot·~ Number. 
702 on Mission Number 6B-1809, Night Navigation to Las Vegas, 
New Mexico, and return, the said First Lieutenant Robert L. 
Faulhaber being in the execution o:t his of':tice, did, ·at · 
Auxiliary Field Number i of ~nrry Air Forces Bombardier School, 
·Deming Army Air Field, Deming, New Mexico, .on or about · 
30 March 1944, fail to obey the same. · 

Specificc1.ti~n 2& . In that Second Lieutenant ·Thomas E. Connors,· 
Air Corps, did, at Auxiliary Field Number 2 of Army Air Forces 
Bombardier School, 'Deming AI"lf!Y' Air Field, Deming, New Mexico, 
on or about 30 March 1944, with·intent to decei~·Major George 
E. Smith, Air C9rps, wrongtul.ly cause to .be o!ficia~ re- _ 
ported to the said Major George E •. Sm1th on Army A~. Forces 
Group Form Number l, that he. pilote!d an AT-li Arrq aircraft, 
Number 41-27602 from Deming, New Mexiool . to Las Vegas, New . 
Mexico,- and return, in a flight or 3 2/Jrds, hours,. which re
port was known by the said Second Lieutenant Thomas E. Corm.on 
to be untrue. in that the said aircraft wae' landed at A,,x1J1ary 
Field Number. l, .Army Air.Forces Bombardier School, Deming~ 
Air Field, Deming New Mexico, and did not proce~d to I.es Vegas, 
Ne,r Mexico. · 
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He plea9-ed guilty to and was found guilty of the Charge and both Speci.:. 
fications. Evidence of one prior conviction was introduced. He was 
sentenced to be dismissed the se'rvice and to forfeit all pay and all01P
ances due or to become due. The reviewing authorit;r approved the sentence· 

· and f<,rwarded the record or trial for action under Article of War 48. 

3. ··The record shows that after accused's plea of guilty the trial 
judge advocate requested the law member to explain to accused the effect 
or his plea of guilty, which the law member did. .A.rter the explanation 
the accused stated he wished his plea to stand. The prosecution then 
rested. 

Defense counsel stated that the defense did not wish to of
fer any evidence and thereupon the trial judge advocate requested that 
the law member explain to accused his rights as a witness. Upon the 
explanation being made accused st.a ted he did not care to make a state
ment. The defense thereupon rested. The court ~s. closed and upon 
reopening the data as.to age, pay, service and previous convictions 
was read. '!'hereafter the court was closed and upon reopening announced 
its sentence. 'lbe court then at ll27 recessed until 1400 of the same 
day. Upon 'reconvening the court was closed and at 1423 the president 
announced that ·the court upon secret ballot, two thirds of the members 
·present at the time the vote was taken concurring, had voted to re- . 
consider and revoke the sentence announced, and requesteq defen~e counsel 
to ca~ .a.n:r witnesses they might wish to introduce (R•. 5-8).· . 

4. Thereupon t~ defense_ introduced evidence substantially as 

follows I 


. First Lieutenant .r. M. East, Jr., Section Commander of ·Group 

2, and Operations Officer, testified that accused was a member. or his 


. section and he 1f'OUl.d say he was a good pilot. The average number of 

hours fiollll by each pilot per month would be ·around 65 hourst ·and some 

pilots have n01m as much as 90 to 95 hours per month (R~ lOJ. · 


captain Walter F. Payne, CoI!lllanding Officer of Second 

Training Group, Deming ~ Air Field, testified that accused had been 


'under his ·command for nine months~ .A.ecused is more than well qualified 

tor the type o:t work . done · at Deming A.rnr:r Air Field, a portion or such 

~ties being that or check pilot•. He considers accused a seasoned 

bombardier pilot. During the time accus~d has been at Deming he has 


·· n01m close to the 90 hours :max:imma pe~ month. 
" ' . 

. On cro1s-examination this witness said that if. a check pilbt 
made an untruthful statement concerning a pilot he had been checking, that 

· such act 1'0Uld put in jeoparey the lives of the people llho must r~ 
with that pilot, and he would relieve such check pilot of that duty' . 
(R. 17). He would not consider such person proper to be entrusted with 
the responsibility or a check pilot (R. 18). He took accused. off duty 
as a check pilot because he did not want the n~,r men getting any- ideas 

. 	 that they could violate orders or.~ regulations and get away with 
· it. : Thq must haTe impllcit faith in their instructors (R. 23} • 

... 
-
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. . On :redirect examination Captain Payne said that he himself 

had faith 1n accused (R. 24). 

' The. accused after having ·his rights as a witness explained 
to him elected to. testify under oath. He said he had approximately 
2400 hours of .f'lying time, of 'Which between 1400 and 1500 hours were 
·Army £4r'ing. All of his Army f".cy'ing llith the exception of 16o hours 
has been on bombing missions, and he has ·never had an accident l'ihile 

· f'4ring sue~ missions (R. 25). . · . 

On examination by :the court he said he had.fiOffll :four missions 
· on the date he failed to complete the night mission, of around :four 
hours total flying ·time, and the night mission would have been ~n ad
ditional three hours (R. 27). · · · . ·. . 

5. War Depar'bnent records show that accused is 31 years of·age. 
He attended Carroll College for three years. While serving as a Civilian 
Pilot Trainee Instructor at Mather Field, California, he 118.s in an 
inactive statu.s ftom 6 November 1942 as a member of the Enlisted _Reserve 
Corps. On 28 January 1943 he was appointed second lieutenant, Army of 
the United States, and has served in that status since such appo1n1Eent. 

6., '!here is attached to the record a petition for clemency 

signed by defense counsel and assistant defense counsel 1n which . 

they set forth that 1n their opinion accused's sen~nce was affected 

by the fact that he had previously· been tried for a violation of . 

Article of War 96• This previous case involved a di1plite betnen ac

cused and a Mexican waiter in the Mission Cafe, Deming, New Mexico, 

and involved a question of fact as to who was the aggressor. It · 

should be note4 that General .Court-J;rartial Orders No. 292, Anq. Air 

Forces Western Flying Training Command, shows that accused was 

;found.guilty on 28 October 1943 or three Specifications alleging 

that he was disorderly l'ihile in unifonn, that he refused to show 

his identification card to military_policie, and that he made a false 


. official statement as to the length of time he had been in a certain 
cafe, all in violation· ot Article o~ War 96. In this ·case accused 
was sentenced to .forfeit $100 per month for .ti~ months. - . 

,. 

Paragraph 5 of this_ clemency petition is as follows: 
. 

. _•5. The case ·upon which this petitioner was dismissed 
was tor the failure to fly a night navigation mission to 
Las Vega,s, .. New Mexico and return. On the dar that this 

· petitioner· .failed to fly the night navigation mission he had 
already novm: five missions which entailed sane five and "' · 
half or six hours .t:cy-!ng time. The navigation mission which 
was not .tlollll ·WO\lld. have required some three hours and thirty 
minutes more f'lying time. Your petitioner has no excuse to .. 
ofter tor his failure to obey- the. orde~- and landing at the_ · 

. auxiliary field,; .other than ·to say that due to the fact that 
petitioner had put in the ·number of' hours already mentioned 

• 	 on that same day, he was completely exhausted and did.not . 

feel equal physical:cy- to another period of three and a half 

hours of .f'lying time. 11 .. ·.. . • 
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'.Ibis petition also points out that on the same day ~ccused 
iras tried Second Lieutenant George D. Thurman was tried on charges 
identical with those against accused and received a sentence or a 
forfeiture of $2,000 payable $loo' per month for 20 m!=)nths, and that 
Second Lieutenants Wallace H. Owings, Jr. and John E. Ward, Jr., 
bombardier instructors, were tried on Spe~ifications the first of 
which was.identical to the first Specification or which accused was 
tried, and the second Specification in each of two above.cases alleging 
failure to complete a required form and each of these two ·'officers was 
sentenced to forfeit $1,000 payable $100 per month for ten months. · 

The petition was concurred in_by eight or the nine members 
of the court hearing the case. _ 

There is also attached to the record a letter of clemency 
signed by' Major John P. McCrory, Air Corps, in which he states that 
in his opinion accused's_ misconduct resulted from lack·of military 
training since accused has never attended an officer candidate school, 
or been subject to cadet training. 

7; '!'he court was lega.J.13 constituted and had jurisdiction 
of the person and the offenses. No errors injuriously- affecting 
the substantial rights of the accused were corrmitted during the trial. 
In the opinion of the Board of Review the record of trial is lega~ 
sufficient to support the findings .of guilty, to support the sentence, 
and to ,,arrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation of Article or War 96. 

·~~o+&.-""'-'-------~,~--,__,·g·-~"""=---' Judge Advocate. 

4 
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1st Ind. 

War.Department, J.A.G.O., 	 - To the Secretary of Tiar. 
28 JUN 1944 

1. Herewith transmitted 'for the action of the President are 
the record or trial and the opinion or the Board or Review in the 
case of Second Lieutenant Thomas E. Connors (0-512144), Air Corps. 

2•. I concur in the opinion of the Board or Review that the 
record of trial is legally sufficient to support the findings of 
guilty, to support the sentence and to warrant confirmation of the 
sentence. I recommend that the sentence be confirmed but that the 
forfeitures be remitted, and that the sentence as thus modified be 
carried into execution. 

3. Consideration has been given to the attached letter from 
the Honorable Burton K. Wheeler, United States Senate, in which he 
urges clemency on behalf of accused. 

4. Inclosed are a draft of a letter for·your signature, trans
mitting the record to'the Preside·nt for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made,· should S\.lCh action meet w~th approval. 

~~.~CJ 

Uiyron C. Cramer,· 
Major Genera)., 

4 	Incle. The Judge Advocate General. 
Incl.l-Reoord of trial. 
Inol.2-Ltr fr Hon Burton 

K Wheeler, 9·Jun 44. 

Incl.3-Drt ltr for sig S/W. 

Incl.4-Form ~faction. 


(Sentence confirmed but forfeitures remitted. G.C.M.O. 416, 

'Z7 Jul 1944) 
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2 6 JUII 19,U · 

UNITE!> STATES 	 ) 36TH INFANTRY DIVISIO?l 
) 

v. 	 ) Tri.al by G.C.M., convened at 
. ) Headquarters 36th Infantry 

Private IEONW.ARMAN ) Division., A.PO 1136., 13 M~~ch 
(35266280), Headquarte..rs ) 1944. To be shot to death 
Company., 1st Battalion, ) with musketry. 
141st Infantry. ) 

OPDITON or the BOARD OF REVIE'i1 
LIPSCOilffi., SHEPHElill and GOLDEN, Judge Advocates 

1. The Board. of Review has examined the record of trial· in the 
. case of the soldier named above and subnuts this., its opinion., to The 
J,:.dge Advocate General. 

2. · The accused was tried upon the following Charges -~ Speci.f'i~ 
cations: · • 

CHARGE I: Violation or the 64th Article of War. 

Spec11'icationi In that Private LEON NMI WARMAN, Hq~ 
Co. 1st En, 141st Infahtry did, in the vicinity

. of * * *, on or about 23 February: 1944, draw 
a weapon, to rlt a .45 cal. Automatic Pistol 
against JOHN H. BRYAN, JR, 0-423627, 1st Lt., 
141st Inf., his superior officer, who ns then 
in the execution of his office.· 

CHARGE II: Violation of the ?5th 	Article o~ War. 

Specification: In that Pr.1.vate LEON NM! WARMAN, Hq. 
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•
Co., 1st &i; 141st Infantry, did, in the vicinity 
of * * * on or about 23 February 1944, misbehave 
himself before the enemy, by refusing to advance 
having been ordered forward· by JOHN H. BRYAN, JR. 
1st Lt., 141st Infantry, to engage with the enemy, 
which forces, the said command was then opposing. 

CHARGE III: Violation of the 93rd Article of War. 

Specification: In. that Private LEON NMI WARMAN, Hq. 

Co, 1st Bn, 14lf!t Infantry, did, in the vicinity 

of * * * on or about 23 February 1944, with intent 

to do bodily harm, canmit an assault upon JOHN H. 

BRYAN, JR, 1st Lt., 141st Inf. by shooting at him 

with a dangerous weapon, to wit a .45 Cal. Automatic 

P~t~. . ' 


He pleaded not guilty to arrl was found guilty of the Charges and Specifi 
cations thereunder. He was sentenced to be shot to death with musketry. 
The Conmanding General, 36th Infantry Division approved the sentence but 
d.ir~c..ted that its execution be withheld. The Commanding General of the 

. _,.. t- * Theatre of Operations also approved the sentence and for
warded· the re~ord of trial for action under Article of War 48. In trans
mitting the record he wrote, 

"I am cognizant of my authority under Article 
of War 60 to commute the sentence to one which 
I have authority to direct to be executed, but 
I have elected n.ot to connnute it." 

3. The evidence for the prosecution shows that. on 23 February 1944 
the forward echelon of Headquarters Company, First .Battalion, 141st 
Infantry, was engaged with the enemy near***, while the rear echelon. 
of that organization to which.the accused was assigned was about two 
miles south of * * * and within the sound of the firing in the forward 
area. Prior to 23 February, the day of the events in question, the 
accused had been serving with the rear echelon as a driver. On one 
occasion he had driven a truck without authorit,- and had damaged it. He 
had been placed upon probation by :tiis company commander and warned that 
he would be relieved of his assignment as a.driver if he was the cause 
of more trouble. Thereafter, on 21 February 1944, two days prior-to the 
events in-question, the accused was reported as having "misbehaved in a 
slight way11 • As a result First Lieutenant John H. Bryan Jr. warned the~· 
accused that if he. "had any more trouble he would be relieved as driver11 • 

-2
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At the same· time Lieutenant Bryan told the. accused to come up to "the 

front"; and the accused replied that he was going to the hospital. 

Two days later Lieutenant Bryan, having received instructions from his 

company commander "to bring" the accused to the front, returned to the 

rear echelon. There Lieutenant Bryan discovered that the accused had 

not gone to the h9spita1·, bu~ that he was "still in the ld.tchen area". 

Upon entering the' kitchen tent he found the accused playing cards. 

Lieutenant Bryaµ· fortq.with.ordered the accused to _cash in his chips, 

get his 11 things" together,. and· to accompany him to the front. As 


· Lieutenant Bryan walked out of the ld.tchen tent the accused followed 
him saying that he was not going to. the front. The accused appeared 
to be angry and drew a .45 calibre pistol 'Which he was not authorized 
to wear. LieYtenant Bryan started toward the accused.and the accused 
began "backing up11 • The accused stepped down about tl'IO and one-half 
feet from a -terrace on which Lieutenant Bryan was standing .and "fired 
iz:ito the gro~d something like 18 inches from" Lieutenant Bryan I s feet. 
The accused kept 11bacld.ng up" and a.sserted that he would 11shoot11 

Lieutenant Bryan if he "* i.- * didn't stop advancing". · Lieutenant Bryan 
11kept advancing something like 30 yards back across the road". At this · 
point Sergeant. Lewis III. Sinclair, uncier whom the accused had been serving 
in the rear echelon, "jumped between the IJ.eutenant and11 the accused. 
Sergeant Sinclair·. ordered the ac~used to give up his gun and to do what 
the Lieutenant directed. The accused replied 11 that he·wasn 1 t going to 
the front and he wasn't giving the gun to anyone". Sergeant Sinclair 
and Lieutenant Bryan then drew the:i,r pistols, and "the accused Illade a 

. play for his11 • Sergeant Sinclair threatened to kill the accused, and 
the accused warned· Sergeant Sinclair that he, the accused, had bis 
pistol loaded and cocked. The accused was finally disarmed and placed 
in arrest (R. 6-9, 10-11, 12-14). , 

Lieutenant Bryan· testified that the accused was not ordered 

to the.front as a punishment, but because the accused couJ:d not be 

trusted under the command of the sergeant who was in charge of the rear 

echelon (R. 8). · 


4. The accused testified/in his own behalf that on 21 February 1944 
he had been prdered by Sergeant Sinclair to report to his COL'lpany com
mander, but that before he could do · so Lieut·enant Bryan had spoken to 

·his company comnander, and had told the accu,sed that he, the accused, was 
"no longer a driver". ·The accused, however, asked fbr permission to see 
his company commander, and had "talked vd.th Lt. Berquist and had aske'1. 
him why he wanted to punish me while the others stepped out". The ac
cused described his difficulty with Li.autenant· Bryan on 23 February as 
follows: · 

11 0n the 23rd when Lt. Bryan came back to the 
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area I was in the kitchen. He says to me I I thought 
you were going to the hospital• 1 He comes on in the 
1dtchen tent and tells me to get my equipment. together, 
'.t.Mt I was going to the front with him. When ·he goes 
out the tent door he has a German mger in his hand. 
I had a 45 pistol under my belt. I pulled it out and 
I told him that I didn1 t want any trouble with him. 
I walked down the road toward * * * about 200 yards 
and Sergeant Sinclair comes up about that time and 
told me to go on' to the front with the Lie-utenant. 
He tried to get my pistol from me and I told him if 
I was going to the front I wanted to carry my pistol 
with me. I then got up on the jeep and Sergeant Sin
clair throwed his pistol on my stanach. He said give
your pistol up or· I will kill you. Then he says they 
were going to take me to II Corps Headquarters. When 
r got down there they took me up before a Major and 
from there to the stockade. 11 ' -- ·-· · 

un ·cross-exam.inati.on he admitted that 'he had intentiopally fired his· 

pistol but denied that he had shot at Lieutenant Bryan. He insisted 

that he had "just pulled it off". He also denied that he had refused 

to go to ·the front (R. 15-16). · 


In addition to the accused's testimotly the defense placed in· 

evidence a psychiatric report concerning ·the accused. Thi,s report stated 

that the accused lmew the nature and quality of the acts in question, that 

he was mentally able .to refrain therefrom, and that ·he ·was not· insane. 

On the other hand, the report stated that the accused was mentally dull, 


· that he had the mental d·evelopment of a person only nine y~ars of age, 
and that 11 eventually this soldier should be disposed of under the pro
visions of Section VEI, AR 615-36011 (R.. 17; Def. Ex. A) •. 

5. In :the nature of rebuttal testimony on the issue. of the accused's 
men.tal condition, the prosecution presented the testinony of two sergeants, 
who had previously tostifj_ed concerning the offenses alleged, and that of 
a Technician F;i.fth Grade. Each of these witnesses .testified in effect that 
the accused·learned easily and was regarded by.them as being normal mental.ly. 
They testified particularly that' they.had·never observed any conduct on the 
part of the accused that would indicate that he was below ncnmal mentally 
(R. 18, 19, 20). 

6. The Specification, Charge I, alleges that the accused drew an 

automatic pistol against his superior officer who was in the execution 

of his office. 
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11 By •superior officer' is meant not o~ 
the commanding officer of the accused, whatever 
may :be. the relative rank of the two, but any other 
comrrissioned officer of rank superior tq that of 
the accused. · 

* * * 11 The phrase 'draws or lifts up any weapon• 
covers any simple assault committed in the manner 
stated. The weapon chiefly had in view by the word 
1draw1 _is no doubt the sword; the term might, how
ever, apply to a bayonet in a sheath or to a pistol, 
and the drawing of either ·in an aggressive manner or 
the raising or brandishing of the same minaciously in 
the presence of the superior and at him is· the sort 
of act contemplated" (:M.C.M., 1928., par. l.34!.). 

The uncontradicted evidence shows that the accused dreiv: a pistol in an 
· angrJ and threatening manner against Lieutenant Bryan while Lieutenant 
Bryan was in. the proper performance of his duties as an officer superior 
to the accused. The findings of guilty of the Specification, Charge I, 
and Charge I are sustained, therefore, by the evidence beyond a reasonable 
doubt. · 

?. The Specification, Charge II,· alleges that the accused 

"did., 1n the vicinity of * *: * J on or about 
23 Februaey 1944., misbehave himself before the 
enemy., by refusing to advance having bee·n 
ordered forward by JOHN H. BRIAN JR. 1st Lt. 
141st Infantry', to engage rlth the eneJDY', which . 
forces, the said canmand:was then opposing." · 

The Hanual for Courts-Martial states that 11misbeha.viorbefore 

the enerey11 , 


"***is a general term, and as here used 
. it renders culpable under the article any con
duct by an officer or soldier ns,t conformable 
to the standard of behavior before the enemy 
set by the history of our arms. Running away 

·1s but a part.i.cular form of misbehavi9r speci
fically made punishable by this article" (M.C.M., 
1928, par. 141.!). 

Winthrop states that misbehavior before the enemy may consist in, 

_. s 
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11~:- ,:- -i.:- ;:iucn acts i.,;:,r any officer or solw.ur, 
.as - rcf;_1si11::; or failing to advance w..i.. th che 
command ·,frien orc.le:cad f'or1,arci. tu meet ti1e 
eneoy; i;uin6 to the rear or leavinG the co1J1
mand ",iii.en engaged with ti1e enerny, or expecting 
to be en;;ac:Gd, or i,l1en un0.er i'i::e; hieing or 
seeking shelt Jr w~1en properly required to be 
ex~Josed to fire; feigning sickness, or wounds, 
or ma:d.ng himself drunk, in order to evade 
taking part in a prese::t or impen<iin; engag·e
ment or o-c,har active service ae;c::inst the 
enemy; refusinf; to do C:uty or to p;;rform some . 
particular serv.l.ce wlien before tl1e enemy" C-.Iin
th.rop I s .w:i.litary i.a:1v and freceC:.e,1°.:.s, 2~1d. :Gci., 
P• 623) • 	 . 

In expl€i:i.nin 0 t,,e above offenses, tiie i::1anual sta:..es further that, 

n-,'ihcther a person is 'before i:.he_ enemy' is not 
a ;1uestion of definite distance, but is one of 
tactical relat:.on. :;,or exarnple, where accused 
was in the rear echelon of. his batterj- about 
12 .or. 14 ldlometers from the front, the for
ward echelon of the battery being at the time 

._ 	 enga;ed Yli-t,h the enerny, he was guiity of mis
behavior before the enemy by leaving his organi
zahon wi"c,hout authority althour;h his echelon · 
was not unQer i'ire 11 (i."..C.~;1., 1928, par. 1412,). 

The evidence clearly shows ti1at on 23 _February 1944 the forward 
echelon of ri8adquarters Company, 141st Infantry, was enga6ed ,,i.th the 
enemy and that tbe rear echelon was 'i'l"i thin t11e sound of the firing in 
the .:i:·orward area. In ·0~1e light, therefo~·e, of tl1e above definition of 
the lilorcis 111Defore the enemy", it clearly appears that the rear ·echelon 
of Headquarters Company was be:'.'ore t;1e enemy on ·23 February 1944 v.i.thin 
the contemplat:i.on of Article of '.':ar 75. 

The r.ri.sbehavior of the accused is equally clearly established. 
YI'nen he receiv3d a direct command to accompany hi3 superior officer to 
the front, the accused not only deliberately refused to obey the order 
but defied ti1e am:.hori ty of Li.eu·ceriant BrJan by drawing a pistol and 
shooting at him. Although i:.he evidence indcates that this misbehavior 
may have been the resul·i; of a real or an imaginary grievance Yim.ch the 
accused had sutf'ered at the hands of Li.eutenant Bryan, ti1.e evicience shows 
that t,,e act was unprovok.::a., o.eliberate anci willful. · ~very element of 

• 6 

http:contemplat:i.on
http:relat:.on
http:serv.l.ce


(91) 


the offense alleged .is established_beyond a reasonable doubt by the 

evidence which cle.arl.y sustains the findings of guilty of the Specifi 

cation, Charge.II, and Charge II.· 


. . 8. The Specification,. Charge III, alleges that the, accused com
. mitted an a_ssault upon Lieutenant Bryan with intent to do bodily hann 
by ·shooting at him with a dangerous· weapon, to wit. a .45 calibre 
automatic pistol. · 

The Manual for Courts-1!artial defines an assault as 
. . .

"* i.' * an attempt or offer w:i. th unlawful force or 
violence to rio a corporal hurt to another. ·(Clark 
and llarshall). Raising a· stick over another's 
head as if to strike him, presenting a firearm. 
ready for use within range of another, striking 
at another with a cane or fist, assuming a 
threatening·attitude and hurrying toward another; . 
are examples of assault. 11 (ll.G.u., 1928, par. l49JJ. 

In order to establish the offense of an assault with intent 

to do bodily harm with a da,neerous .we'apon, the J'lanual for Courts·-1~rtial 

states that.proof must be presented as rollows: 


"(a) That the accused assaulted a·cer
tain person with a certain weapon, instrument, 
or thing; and (b) the facts and circumstances 
of the case indicating that such weapon, instru
ment, · or thing was used in a manner likely to 
produce death Qr ·great bodily harm" (M.c.:u., 
1928, par. 149m). · 

In the present case the evidence shows that the accused drew 
an automatic pistol ·in anger· and deliberately arid will.fully .fired it in 
such a manner that the bullet therefrom struck the ground about 18 inches 
from Lieutenant Bryan's feet. Fram these facts the court was justified 
in dral'ling the inference that the accused shot. at Lieutenant Bryan and 
that his angry and hostile act, which was obviously' Iflikely to produce 
-1:- * * great bodily harm", was done with the specific intent of accomplishing 
such likely end probable consequence. The evidence. is, therefore, legally 
sufficient to support beyond a reasonable doubt the findings of guilty of . 
the Specification, Charge III, and Charge m . 
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CJ. Although the psychiatric report which was placed in evidence 
stated that t.lie accused has the mental development of a person only 
nine years of age; it clearly stated that the accused was not su,ffer.i.ng 
from any defect which would have prevented ~ra from knowing the conse'."" 
quences of his act and of refraining therefrom. The report further 
stated that the acCUBed is legally sane. The record raised no issue,, 
as to the,sarxity 01' the accused. 

10. The· charge sheet shows that the accused is 22 years of age., 

and that he was inducted into the service on l2 February 1942· for the 

duration of the war plus six months • 


. ll. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were conunitted durl. ng 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and the sentence.· A·· 
sentenc.:: of death., or such other punishment as a court-martial may 
direct., :.s author.i.zed upon a conviction of misbehavior before the· 
enemy., ii: violation of Article of War 75. · 

-8

http:su,ffer.i.ng


SPJGN (93) 
CM 257252 

1st Ind. 

War Department, J~A.o.o. ., - 4 July 1944 - To the Secretary of War. 

1. Herewith transmitted for the· action of the ·President are.the 
record of trial and the opinion of the Board of Review in the case of 
Private Leon Warman (35266280)., Headquarters Company, 1st Battalion, 
141st Infantry. 

2. I contlur in the opinion of the Board of ·Review that the ·record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation thereof. The record establishes beyond a 
reasonable doubt that on 23 February 1944 the ac·cused shamefully misbe
haved himself before.the enemy near**·*, by refusing to accompany 
his superior.officer to the front, in violation of Article of War 75; 
and that he defied the order of hiB superior officer by drawit:lg a 
pistol against him and assaulting him with intent to do bodily ham, 
in violation of Articles of 1/far 64 and 93, respectively. · 

The record shows that on 23 February 1944 the forward echelon 
of Headquarters Company, First Iattalion, 141st Infantry, was engaged . 
with the enemy.near***, while the rear echelon of that organization, 
to which the accused was· assigned, was about two miles south of * * * 
and within sound of the firing in the forward area.· On that date First 
Lieutenant. John H. Bcyan, Jr., returned to the rear echelon and ordered 
the accused to accompan;r him to the front. The accused, wh~ had just 
previousli been relieved of his assignment as a driver by Lieutenant 
Bryan., deliberately refused to accompany Lieutenant ErJan, and drawing 
a pistol fired it so that the bullet struck the ground about eighteen 
inches from Lieutenant Bryan• s feet. Although the evidence indicates 
that the accused• s misbehavior may- have been the result of a real or 
imaginary grievance which h~ had suffered at the hands of Lieutenant 
Bryan, the evidence shows clearly that his acts :were unprovoked, 
deliberate, and willful. 

J. The accused is 22 years of age and has been in the military 
service for approximately two years f..~ f"?~ ...~onths. 

4.· The Commanding Gener~l,d~ ·r~f'J-~Theatre of Operations, 
in forwarding this case for the acUort10:£")the President states that he is 
cognizant of his authority under Article -t;f War 50 to commute the sen
tence to one which he has authority to direct to be executed, but that 
he has "elected not to conmute it". The implication is clear from this 
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action that the Com.11anding General desires the sentence cf death con-· 
firmed and ordered executed. 

5. Although· the offenses in question are very grave, they are not 
of the character which would warrant the imposition of the death.penalty 
unless the necessity of maintaining military discipline requires it. 
The Commanding General,* * * Theatre of Operations, in trans
mitting the record for the action of the President, does not assert that 
such a necessity exists either in the 36th Infantry.Division or in the
* * * Theatre of Operations. Although the occasion may arise 

when military necessity and the demands for military discipline may 
require the imposition of the death penalty for offenses such as are 
here presented, there is no affirmative showing that such necessity 
exi~ta at the present time. As I have stated on a previous occasion, 
ram convinced that the courage and fighting spirit of·the American sol
dier does not depend upon fear of the imposition of the death penalty. 
In view of this conviction, and because the psychiatric.report in the 
record indicates that the .~cused1 s mental development is that of a 
person only nine years of age, I recommend that the sentence be con
firmed, but canmuted to dishonorable discharge, forfeiture of all pay 
and allowances due or to become due, and confinement at hard labor for 
life arrl that. the Eastern Branch, United States Disciplinary Bl?Tacks, 
Greenhaven, New York, be designated as the place of confinement. 

6. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action and a form of Execu
tive action designed to carry into effect the foregoing recommendation,· 
should such. action meet with approval. · 

~. ~ ......o. ,_.,___ 

l:\yron C. Cramer, 
J::.:.ajor General, 

The Judge Advocate General. 

-··

( Sentence confirmed but commuted to dlsr.,.,norable discharge, total 
forfeitures and confinement ·for life. G.C.M.O. 443.,...18 Aug 1944). 
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WAR DEPAR'IMENT 
Army Service Forces (95)

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 

CM 257271 
 1 6 JIM . 1944- · 

UNITED S·TATES 	 ) SAN FRANCISCO PORT OF EI.IBARKATION 
) ARMY SKRVICE FORCES 

v. 	 ) 
) Trial by G.C.M•. ,. convened at 

·captain ROBERT 1:. ALLEN ) Camp Stoneman, California, 
(0-476 644), Transportation· ) ll May 1944. Dismissal and 
Corps, Station Co:r.1pleme_nt. ) . confinement for five (5) 

) years. 

- - - - - -· - - - - - - -· - .- -

OPINION·or the BOARD OF REVIEW· 

LIPSCOW3, SHEPHERD and GOLDEN, Judge .A.dvocates. - - - - - - - - ~ - - - - -. - 
l. The Board of Review has examined the record of trial in the case 

of the officer named above and submits this, its opinion, to The Judge 
. Advocate General. · · 

2. The accused was tried upon· the 
1 folldwing Charges and Specifi 


cations: 


CHA.RGE I: Violati~n of the 9ith Article of War. 

Specification 1: In tha-t Captain Robert.M. Allen, being at the 
the time Sales Officer, Headquarters, Camp Stoneman, California, 
did, at Camp Stoneman, California, between l December 1943 
and 31 December 1943, feloniously embezzle by fraudulently 
converting to his 01¥ll use money derived from the sale of 
subsistence items in the sum of Two Thousand Three Hundred 
Eight Dollars and Sixty-Two Cents ($2308.62), the~ property . 
of ·::.he United States, .furnished and intended for the military· 
service thereof, entrusted to him by virtue.of his office. 

Specification 2: · Similar to Specification ·1 but alleging embezzlement 
of One Thousand S1x Ht.mdred Thirty Three Dollars and Eighty-
Nine Cents ($1633.89), derived from the sale of subsistence 
items, at same place between: l Jamiary 1944 and 31 January 1944. 

Specification 3: Similar to. Specification 1 but a,lleging embezzlement 
or Nine Hundred Seventy Dollars and Fourteen Cents ($970.14), 
derived from ·the sa1.e or subsistence items, at the same place 
between lFebruary 1944 and 29 February 1944. 
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Specification 4: Similar to Specification J :mt alleging embezzlement 
of Seven Hundred One Dollars and Eighty-Five Cents ($701.85), -
derived from the sale of·subsistence items, at the same place 
between 1 March 1944 arid 31 ilfa.rch 1944. 

Specification 5: . Similar to Specification 1 but alleging e-:nbezzlemen t 
of Eleven Thousand and Eight Dollars and Twenty Cents C$ll,008.20), 
derived from the sale of clothing and equipage, at same place 
between 1 li.iarch 1944 and 31 March 1944. 

CHARGE II: Violation of the 61st Article of War. 

Specification: In that Captain Robert :.i. Allen, Headquarters, 
C~mp Stoneman, California, did, without proper leave, absent 
hb1self from his station at Camp Stone1::an, California, from 
about 24 l<iarch 1944 to ab0ut 27 .:.,;arch 1944. 

The accused pleaded guilty to, and was found guilty of, all Charges and 
Specifications. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor,at such place as the reviewing authority might direct, for ten 

· years. The reviewing authority approved only so much of the .sentence 
as imposed dismissal from the service, total forfeimres of all pay and 
allowances due or to becor.ie due, and confinement at hard labor for five 
years; designated the United States Disciplinary Barracks, Fort Leaven
worth, Kansas, as the place of confinement; and forwarded the record of 
trial for action under Article of War 48. 

3. The evidence for the prosecution shows that on 6 December 1942 
the accused, who was then a first lieutenan\ was designated Sales Officer 
of the Sales Commissary at Camp Stoneman, Pittsburg, California. He · 
held that position until 25 Y~rch 1944. Special Order Number 85, issued 
on that day, relieved bi1A from duty as Sales Officer and appointed a 
Board of Officers "to inventory the accounts" of the Sales Commissary
(R. 7-8; Pros. Exs. 6, 7). · 

During his tenure large sums representing the proceeds of 
subsistence items passed through his hands. Under existing regulations 
they were required to be recorded in ·W.D., Q.M.C. Forms 388 and 389. 
The first evidenced the money turned over by the Sergeant in charge 
of cash registers to the accused at the conclusion of each day's business. 
The other reflected the 8!1¥)Ullts deposited with the Finance Officer by 
the accused in pursuance to sub-paragraph 12a of Army Regulation, 
AR 35-3660, 20 August 1942, which stated thats 

"Sales officers will deposit funds with a disbursing officer 
as· follows : · · · 

(1) 	 On the 10th, 20th, and last day of each month. 
(2) 	 Whenever the cash on hand exceeds ~~200. 
(3) 	 At any other time de.sired by the sales officer or 

directed by the commanding officer. The deposit. 
of checks will not be unduly delayed." 
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This provision was amended by Change?, 8 July 1943, to read 

that: 


11 Sales officers will deposit funds with a disbursing officer 
as follows: 

(1) 	 Da~, whenever the cash on hand at the end of the.day 
· (excluding the amount advanced by a disbursing officer 

· for making change (par. 8, AR 35-120)), exceeds $200. 

(2) 	 On the last business day of each month, the total cash on 
hand, excluding any amount advanced for making change. 11 

Both instruments were executed by the accused as Sales Officer · 
but £or different purposes. His signature on Form 388 aclmowledged the. 
receipt of monies from the sergeant in charge of the commissary cash 
registers, and on Form'389 it certified the amounts paid over to the 

· Finance Officer (R. 8-16, 24-25; Pros. Exs. 1-1 to 1-25, 1-26 to 1-50, 
2-1 to 2-24t 2~25 to 2-46, 3-1 to 3-24, 3-25 to 3-42, 4-1 to 4-22, 4-23 
to 4-34H; 8). . . . 

Between 1 December 1943 and 31 March 1944 the accused executed 

some ninety-five Forms 388 for the follo~g sums: 


l December - 31 December 1943 $9610.48 
1. Januar;y - 31 January 1944 6934.92 
1 February - 29 February 1944 5593.57 
l March - 31 March 1944 4544.31 

During the same period he signed numerous Forms 389 which showed payment 
of the following amounts by him to the Finance Officer: 

1 December - 31 December 1943 $7301.86 
l January - 31 January 1944 5301.03 
l February - 29 February 1944 · · 4613.43 
l March - 31 March 1944 3842.46 

·His 	shortages were accordingly as follows i 
' 


l December - 31 December 1943 $2308.62 

1 Jamary - 31 January 1944 · 1633.89 

1 February - 29 February 1944 970.14 

1 March - 31 March 1944 · 701.85 


{R. 18-20, 25-31; Pros. Exs. 1~51, 2-47, 3-43, 4-35). 

These monies, as has been indicated above, were derived from the 
.sale of subsistence items. The proceeds of clothing and equipage were 
handled in a slightly diffe~nt manner. They. were paid to the accu.sed 
not by the sergeant in charge of the commissary's cash register, but by the 
Quartermaster Property: Officer•. Receipt was acknowledged by the accused 
not on Forms 388 but on shipping .tickets known as.W.D., AGO Fonns No. 450

. 	 ' 
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5-C. The ultimate disposition of such funds was the same as in the case 

of subsistence items. They were turned over to the Finance Officer and 

their payment recorded on a Form 389. This procedure was followed by 

the accused between l March and ·27 March 1944. During that period he 

signed three Forms 450-50-C evidencing the receipt by him of a total 

of ~14,717.00. A form 389 dated 13 March 1944 showed that he turned 

in $632.06 of this sum to the Finance Departnent. The Board of Officers 

who closed his accounts· credited him with another $3076.74 making a 

total of $3?08.80. The resulting deficiency aggregated $11.,008.20 

(R. 16-18, 19'.-20, 31-32; Pros. Exs. 5-l., 5-2., 5-3, 5-4). · 

. The Investigating Officer testified that the aceused in ex
plaining the shortages stated tbat: 


"***he had been gambling at various places in Antioch., 
Pittsburg., and Po;ct Chicago and had taken cash which had been 
turned in to me Lsii/ by either the ·Sergeant of the Sales Store 
or by the brtermaster Property Officer with the intention of· . 
replacing it the next ·day. However., he invariably lost and lt'Ould 
take more to try to get it all back and kept building up until. 
the amounts ·reached larger figures. Also·at times~ the.gambling 
places his checks were accepted for large sums of money which he 
was supposed to pick up. They were left without the intention of 

· putting them through his account· and he had taken money to cover. 
these checks. I then asked him if all.of this shortage was acc~ted 
for in that manner. He stated ~t he pelieved that he could 
truthfully say that every bit,' of it was lost in gambling. 11 

. . ' . 

To nget away from himse1.f•., the accused took to drink. The •more. he 

lost the more he drank"., and he lapsed into a ."nervous state• (R. 34-35)._ 


. On 24 March 1944 he dapa;ted fr~ Camp Stoneman without le~ve 

and remained absent without leave until 27 March 1944. During that · . 

time he visited Antioch., Stockton., and Sacramento~. Cal.ifo~,' 8.?ld· Reno, 

Nevada. He purchased and changed into civilian clothes at Sacramento · 


· "for the purpose of purchasing liquor during the day-time•. He was · · 
still wearing them when apprehended by milltary police in ~no (R. · 32
33,' 35; Pros. Ex. 9). · . · · . . 

4. The accused., after he had been apprised of. his rights· relative 
to testifying.or remaining silent., took the s~d in his own defense. 
No other 'Witnesses were presented on his behalf'. In rep]Jr to a question 
as to llhether he had any of the missing "mone;r le!t"., he replied., •No., 
I don•t•. The rest of his testimoJ'JY' related. to his absence without 
leave. lfhen he awoke on 24 March 1944 after.several nights ot· 11considerable 
drinking"., he •wasn't any too good shape to go to the off'ice11 • He "was 
short" in his account., and •didn't know. llhere to 1mn•. His subsequent 
course of action was narrated b;y h1m as follows: 

4 

http:testifying.or
http:gambling.11
http:11.,008.20
http:14,717.00


(99)
\ 	 .. / 

"I started· driving, I drove to Oakley and to Stockton. 
I did considerable drinking all along the way. I went to 
Sacramento and I stayed there the balance of the day, that 
night and the next day. I was there the next day ,men I 
got up in the morning I wanted something to drink.. I bought 
a pair of sports slacks and shirt so that I could go into the 
bars and get something to drink. I stayed there - I am 
rather hazy whether I drove out that day or whether Ins 
there that day also but I know it was Sunday that I drove up 
to Reno.· I never went to bed in Reno, I just stayed dol'l?l around. 
the main district of the town, gambling and drinking until the 
man, I found out later.was a policeman, ·asked me 1£·I had a 
Studebaker Sedan outside., and I told him I did.• 

He made no attempt to change the appearance of his car upon which a 
11Camp Stoneman officer's sticker" was affixed. It was never his intention 
to remain a....ay' perm.anen tly from the military service. In his own 110rds., 
"When I started out from home I didn't know where I 1188 going. In 
Sacramento I had some money left with me, not knowing what to do, I 
thought maybe I could have some luck 1n Reno., other people go to Reno, 
and maybe I could pay this back" (R. 39-40). , 

· s. Specification l of Charge I allegeathat the accused did., "between 
'· 	 l December 1943 and .'.31 December 194.'.3, felonious~ embezzle by' fraudulently 

conTtrting to his.own use money derived from the sale or subsistence items 
1n the sum of*** ($2308.62)., the property of the United States., furnished 
and intendld for the military service thereof, entrusted to him by virble 
of his office•. Specifications 2.,· 3, and 4 allege that the accused . 
between 1 January and .31 Jaiu8.17' 1944, between.l February and 29· 


February 1944, alld again b1Jtween l March and .'.31 March 1944 committed 

the same offense., in like manner., involving the respective,. sums ot 


· $16.'.33.89,. $970.14.and $?01.SS • Specification 5 alleges that the ac
cused did "betlfeen l March and 31 March 1944, .f'el.onious~ embezzle by' 
i'raudulentq co~vertin.g to his own use money derived from.the sale of' 
clothing and equipage. in the sum or * * * ($11.,008.20)., the property of' 
the United States, furnished and intended for the military. service . 
thereof', entrusted to him by' virtue o.f' his office•. These acts were set 
~~rth as violat.1.Dns of' Article of War 94. 

F.:nbezzlem.ent is defined in paragraph 149h of' the Manual for 
·~ 	 Courts-Martial, 1928., as "the fraudulent appropriation of property. by a 

person to l'lhom it has been intrusted or .into llhose hands it has law:f'ul.ly 
come•. · 'the evidence adduced by the prosecution demonstrates beyond \. 
reasonable doubt that the accused, as Sales Officer., received substantial 
sums derived trc:n the sale of subsistence items and clothing and equipage 

·and turned OTel' o~ a portion of them to the Finance Department., con
vttting ·and app~ ~ dif.f'ereiice to the satis.faction of his gambling 
los~es·andobllgations~ His own testimony on the stand·continns his 
misappr-3priations and·his plea or guilty admit1 ·an or the allegations 
contained 1n the five Specifieations under Charge I. ·His use of funds 

· of' the United States tor his own private IW'l)Oses and follies clear~ 

co~stimtes the offense of' embezzlement. 
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6. The ~pecification of Charge II alleges that the accused "did 

without prop.Jr leave, absent himself from his station at Camp Stoneman, 

California, from about 24 }Karch 1944 to about 27 March 194411 • This 

was stated as a contravention of Article of War 61. 


lne accused has pleaded guilty both to the Specification and 
the Charg&•.The record establishes that, without authority from anyone 
competent to give him leave, he drove away from Camp Stoneman. in his · 
automobile and spent the next three days gambling and drinking in several 
towns in California and Nevada, that he changed into civilian clothes, 
and that he returned to his station only after being awrehended by the 
military police. These circumstances clearly. spell absence without 
proper leave within the meaning of paragraph 132 of the Manual for Courts
Martial, 1928. 

7. The accused is about 32 years old. The records or the War 

Department sho,r that he had ,n11sted service from 13 September 1935 to 

14 May 1942; that he was appointed a warrant officer (junior grade) 


,on 	15 May 1942; that on 12 Juntt 1942 he was discharged as wan-ant officer 
(junior grade); that effective 13 June 1942 he was appointed a first 
lieutenant; that he was promoted to· captain on 30 March 1943; and that 
he has been on active duty a~ an officer since 13 June-1942. 

8. The court was legally constituted. No errors injuriously 

affecting the substantial rights· of the accused were committed during 

the trial. In the opinion of the Board of Review the record of trial 

is le~ally sufficient to support the findings and the sentence and 

to warrant confirmation thereof. Dismissal is authorized upon con

viction of a violation of Article of War 61 or Article of War 94. 


~ !.~Judge Advocate, 

.~::::::::: 
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LAW USRAftY 
(101)JUDGE ,~ovoc~.TE OEN~ttN.. 

NAVY D~PP,HTM£i'v1SPJGH 
CI.I 257271 

1st Ind. 

War Departll}ent, J .A.G.O., 	 - Tei the Secretary of War. 

2'r JUN 19# 
1. Herewith transmitted for the action of the President are the 


record of trial and the opinion of the Board of RevieYt in the case of 

Captain Robert Ll. Allen (0-476644), 'Transportation Corps, Station \ 

Complement. · · \ 


2. I· concur in the opinion of the Board of Review that the re
. cord of trial is legally sufficient to support the findings and the 

sentence as approved by the reviewing authority and to Wc\rrant confir
mation thereof. I recornniend that -t.he sentence as approved by the · . 
reviewing authorit-y be confirmed and tl1at the United States Disciplinary 1 

Barracks, Fort Leavenworth, Kansas, be designated as the place of con
finement. · , · - · 


J. Inclosed are a· draft of a letter for your signature, trans- · 

m:i.tting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom

mendation, should such.. action meet with approval. 


Myron C~ Cramer, 

Major General, 


The Judge Advocate General. 


3 	Incls. 

Incl 1 - Record of trial. 

Incl 2 - Dft. of ltr. for 


Sig. Sec. of 1far. 

Incl 3 - Form of Executive 


action. 


(Sentence as approved by reviewing authority confJrmed~ 

G.C.M.O. 424, 4 Aug 1944) 
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'W.lR DEPARTMmT 
Arrrry Service Forces 

In the Office of '.lhe Judge Advocate General (103) 
Washin~n, n.c. · 

SPJGQ 

CM 2573~ 


26 JUK f.Ml4 

UN IT ·ED STATES ) SD:OND AIR FffiCE 


v. ~ Trial by G.C .M., convened at 
) . 22/+,th Army Air Force Base Unit, 

Second Lieutenant ROBERT c. ) Sioux City, Iona, 30 M:ly 1944. 
SAYLF.S(Cl-745190), Air Corps. ) Dismissal. 

OPlNION of the _BOA.RP OF REVIEW' 
ROUNDS, _GAMBRELL and FREDERICK, Judge Advocates • 

. ---·--- 
l. The record of trial in the case of the officer named above has 


been examined by the Boaro of Review and the Boe.rd submits this, its 

opinion, to The· Judge Adv~ate Gener.al. 


2. The accused 'IBs tried upon the .follordng Charge aJXi Specifi 
cations · 


CHARGE1 · Violation o! the 96th Article of War. 

Specifications In that Second Lieutenant Robert c. Sayles,. 
224th ArtQ' ilr Forces Base Unit (CCTS {H)), Training 
Section 4, did, at Anny .Air Base, Sioux City, Iowa, on 
or about 3 Jay 1944, in his testimony before a general 
court-nartial at bis own trial nake-under oath a state
ment 1n substance aa follows a · that he had sign~d the 
Officers', Sign-in Register at Base Headquarters, Anny 
.Air Base,'Sioux City, Iowa, which statement he did not 
then believe to be tru.e. 

He pleaded not guilty to··am was frund guilty _of the C~ge and Speci

fication. Evidence of one prerlous conviction for absence without 

leave 1n violation of Article of War 61., together with the sentence 

thereon of forfeiture of sixty fin dollars ($65) of his pay per month 

for three months and to be restricted to the limits of his post for 


.fourteen days, was introduced at the trial. He was sentenced to be _ 

dismissed the service. The reviewing authority, approved the sentence 

and forwarded the record of trial £or acticn under !rticle ·. of War 48.
. .. . . ' 

3. · The evidence for the prosecution, briefi7 SW!llll!U'ized., shows 
that on 3 May 1944 the ac·cused was tried ~ a general court-martial 

· upcn a charge o.f absence without leave i'ran 8 Aprii, 1944 to 11 April 

http:Gener.al
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19/44. _In th:i.t trial he plsaded n,)"~ gail ty, elected to becor;1e a wit
ness in his m,n behalf and testified un::ler oath. IIe was found guilty. 
fy stipulation a true copy of the record of this former trial ~s 
intro:luced and received in evidence in the instant case (R. 7; Pro.s. 
Ex. 1). 

L"l his sworn testj~111ony at the former trial he stated that on 
7 A.pril 19L,4, he arrived at the base at approxir:l'.itely 0500 and went . 
into both the Dase Hea·3.quarters and the Co::ibat Crew Headquarters. In 
the former he checked the special orders of the day and, following 
T,h,3 custor:i, sie;ned in on the register. ~TiLh r2,:ard to the la~ ter in
cioont the following testimony was elicited: 

On direct exar(dnation: 

"Q. 	 Yon. are certain you. si91ed in at Bas'J Headquarters? 
A. 	 Yes, sir 11 • 

• en 	 cross-exa'.Pination: 

11,~. 	 "/,'hen yoc1. went in to Dase HecJ.dquarters too rr.orning of the 
7th what book did you sign'/ 

A. 	 The big Sign-In BoQk that is on the stand right by the 
front door. It is on the left hand side as you are walk:ing 
in. II 

1 ~.,* * * * 
"Q. Y'lben did you sign in?_ 


A.. Five O'clock the mornin1; of. the ?th. 11 


* * * * * 
11 Q. 	 Did you ever check later to see if, you name was on that 

book? 
A. 	 Yes sir, six or seven times. 
Q. 	 Did you i'ind it? 
A. 	 No, Sir, I did not. 11 (Pros. Ex. l; pp. 20-22) 

Captain Harold Yf. Hieman, Base Personnel Officer, explained to the court 
the purpose of, and procedure involved in the use of, the officers' 
11 Sign-in 11 book. 

"In the corridor of Base Headquarters is placed a book known 
as the Officers' Register. It is th' practice of long stand
ing at milit~ry bases, and is governed by Army regulations 
an" by Army Air Force regulations, tr,at officers when report~· 
:i..'1g on the Basa will officiaily sign this Register, which is 
t.he record that is retained to show the hour of arrival and 
date of arrival,. arrl hour of departure and date of departure. 
From this record is taken the i_rif,·:--:r-J1tion for the morning 
reports, which is the perrranent _ecord kept of all activities 
concerning military personnel. '!'hr~ :'1orning report is the 
record that is retained permanently of all the men - the move
ment 	of men - fran duty to vario'..ls status of absenteeism, 
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and when reporting froM furlough, from leave, from sick in 
the hospital back to duty - any movemel)t of men must be 
reported, and 'llhen men depart from this station ari temporary • 
duty or on leave, tnen the morning report will carry that , 
entry, and the Officers' Section will record the fact that 

, 	 the officer departed Cl'l that date. If he is leaving on ],eave 
or for ~mporary duty, the special order will indicate the 
length of that duty - the length of that leave, and we will 
know when· to expect the officer back to duty, which will be ,. 
at the expiration of his leave or his temporary duty" (R. 15,
16). . 

·. Sergeant Roger L. Ellington, serving at Base Headquarters., had 
the duty of ma.king out the morning reports· of the base and on the morn
ing of 7 April 1944 he -was preparirig morning reports of the officers of 
Section A (R. 9). These morning reports were compiled from examination 
of the special orders of the. day, the 11 sign-in11 register and promotion
lists (R. ·13). The "sign-inII register was located to the left of· the 
hall way at the entrance to Base Headquarters and was invariably to be 
foimd there. It consisted of a loose leaf record .f'rom which, at ·osoo 
daily the signed sheet or sheets were removed and filed in a permanent 
record book kept in -the Personnel Office. ·Sergeant Ellipgton had cus
tody of the permanent book during the month ot April 1944 and testif'ied 
that nane of ·the pages had been lost (R. 10). Captain Nieman also 
testified that in his experience .as Personnel• Officer he had never known 
a·page or·the "Sign-out~ book to have been missing or lost (R. 16). · 
Sergeant Ellington identified the :i;:,ages for 5, 6,·7 and 8 A.prill944 
as those which were taken .f'rom the 11 sign-in11 register on the ,respective 
dates and placed in the permanent book. The name of the accused was en 
none of these pages .and there vas no other book located or kept in the. 
vicinity of the 11sign-in 11 book which· coold have been inadvertently s_igned 
by the accused (R. 9-11). · · 

The pages of the 11 aign-in11 book were not numbered and there 

ivas, therefore, no way of following the continuity of names signed cn 


. the .register, if there was more than cne page per day, excep_t by the 

. 	hours of signing in or rut (R. 11, 12). There are 37. spaces for signa

tures and data cn each page_ and none of ten pages introduced in evidence 
(Pros. Elc. 2, 3, 4, 5). contained more than 19 signatures. en the page 

· fsr 5 April the first entry was a. ltsign out 11 at. OSJo· and the last entry
a "sign in" at 1930; on 6 April the first- entry is a "sign in" at 10130 
a.m. and the last a "sign-in"· at 2100; on 7 April the first entry is a 

11 sign-out11 at 0900 and the last a 11sign-out'1 ~t 1715; and, on 8 April 

the first entry is a 11 sign-out 11 at 1000 and the last a 11sign-.out 11 at. 

0630. 


4. At the conclusion of .the. prosecutions case defens~ counsel moved 
11.that a verdict of 'not guilty' be entered forthwith, stating as Ms 
reason that 11we do not believe Prosecution has present'ed sufficient evi
dence to prove to this court t.hat the accused is guilty of the Charge as 
alleged". Following argument by counsel the law member ruled as follows a 

. . 
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"Subject to objection by any member of the Court, the motion for a 
finding of 'not guilty' will not be sustained". The record does not 
show any objection ·(R. 24). 

5. The accused, .having been.informed of his rights, elected to 
rerne.in silent (R. 24). No oral evidence was offered by the defense 
but the testimony of two civilian girl companions of the ac~used, given 

. at ·the prior trial, was read to the ccurt by defense counsel (Pros. Ex:. 
l; pp. l4-16). Both these witnesses had testifiecl°that in the early 
morning'af April 1943 t.hey had accompanied the accused from Ona.ha, 
Nebraska to the base where they arrived at about 0500. They waited 
outside of the gates while the accused, who said he was going to sign 
in, went into Base Headquarters. He returned in about 2) minutes and 
rejoined them at the gate. · 

6. It is unnecessary to consider whether the·ev:tdence alleged to 
have been falsely given by the accused at the former trial was ne.terial 
to the issue '!;hen being tried inasmuch as he is not charged with per jury 
under Article of War 93 but with false swearing as a violation of 
Article of War 96. Depending en the circumstances· and place of com
mission the acts of the aceused may be punishable as a violation of the 
third clause of Article of War 96, or ~s conduct to the prejudice of 
good order and milltary discipline under the first clause, or as conduct 
of a discred:ftable nature under the second clause. It may consist, 
for example, in giving false testimony in a judiclld proceeding or 
course of justice on other than material matters (Par. 152 (c), 1CM 
1928). 

The elements of the offense herein charged and the proof r~ 
quired to support the CJ:,.arge are 1 

"(a) That accused was sworn in a proceeding or made an 
oath to an affidavit; (b) that such oath was administered by 
a person having authority to do so; (c) that the testimony 
given or the matter in the affidavit was 'false, as alleged; 
and (d) the facts and circumstances indicating that such false 
testimony or affidavit was willfully and corruptly given or 
made". (I.CM 1928, p. 191). 

It is clearly evident that the accused ms properly sworn by the trial 
judge advocate as a witness before a general court-martial, a judicial 
proceeding, in which he was being tried for the offense of absence 
without leave. The conclusion is compelling that accused, s testimony 
given at that trial with reference to signing the officers' register 
at his base headquarters on the morning of 7 April 1944 was false. 
At this trial defense counsel introduced the testimony of two female 
com~nions of the accused which was given at the former·trial. The 

. import of this evidence was to corroborate the accused, s statement that 
. he was present at the base m the morning of 7 April 1944 at 5 o'clock. 
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It does accomplish that purpose, but nothing more. · Their statements 

that accused said "he 11as going into the Base to, sign inll are no more 

probative of the fact of his signing the register than his own sel:f' ' 

serving declaraticn to them•. Neither of them saw what he did during 

the interval between the time when he left them at the gate and the 

moment he rejoined them twenty minutes later. · · 


The register -,,a,s in evidence and its pages speak for themselves. 
The accused's- name nowhere appears on the book during the period 5-8 
April 1944, inclusive. It is apparent that the accused not only failed 
to sign in on the register bu.t, by his own testimony at the former trial, 
the accused failed likewise to report his return to the proper office~· 
:until 10 o'clock a.m. on 11 April 1944 although ha -was due back on a 
duty status at. midnight on 7 April 1944. It is evident fran the nature 

. of the cross-examination by defense counsel tiiat the accused hoped to 
deyelop a reasonable doubt of his guilt.· in the minds of the court by 
showing the probability of a page being :nissing from the register. 
However, hoth the Captain, who was PersOIUle~ Officer for-the base, and 
the Sergeant responsible for prepa.raticn of the morning reports of the 
organization of which the aqcused. ;,as a member; testified that they 
customarily checked the officers' register and were obliged to use the 
information therein contained in the preparation of the reports; yet 
neither had ever known of a sheet or page of the register being lost 
in their experience. The notion that a page, presumably signed by the 
accused on 7 April 1944 at 0500 was lost or missing is refuted by the· 
register itself~ .There are 37 lines for signatures and data on each· 
page of the register. An examination of pages for 5, 6, 7 and 8 April 
shpws that only 7, 19, 16 and 19- officers signed respective:cy', a1 those· 
dates. It is hardly conceivable that there had been 37 officers sigo
ing either. "in" or 11 out11 on 7 April, thu-s necessitating the use of a 
second page for that day. The natural and justifiable inference is 
that the 16 officers whose names are shown on the page for 7 Apl"il are 
the only ones llho signed the register on that day-. ·It is also a clear · 
inference that, prior to. the use of a new page at 0800 ~n 8 April 1944,. 
only one page and no more was used on 7 April. It was also shown that 

. there was no other book which the acc',lsed could inadvertently or mis
takenly- have signed in lieu of the official register. It is apparmt, 
then, that the sworn statement of the accused that ne had, in 'fact,' 
signed the register, was· false; · · 

That 'he knew it was deliberately· false and wil.li'u.117 and cor-· 

ruptly made, is a clear and reasonable inference to be drawn from his 

own testimony. When asked whether· ha. had ever checked the permanent 

register to find the signature he said he placed upon- it on ?_April~ 

1944 he admitted that he. had done so "six or seven times" but never 

found it. This should have P11t any reasonable man upon notice that 

either he had not signed the register or that the page upon which he 

had. signed was missing.· Yet not,hing appears in· the record to show 

that, after the six or seveo searches he ever .inquired further with 

a view to correction of the record 1:t· it was in error or to establish 
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his actual status by any official record 01 7 April 1944. \Vith a 

knowledge of the actual facts as he had found· them after repeated 

efforts to learn them he nevertheless persisted in his claim that he 


. had signed the register. The inevitable consequence, :in the light 
of the circumstances, is that he must be deemed to have done so will-:
fully and wi;th a corrupt motive. The record of trial is, therefore, 
deemed legally sufficient to sipport the findings. 

· 'Ihe ruling of the law member upon the motion of de.fense counsel · 
for a "verdict of not guilty" was pro.per. It was, of_ course, considered 
as a motion for finding of not guilty in which case, if there be any 
substantial evidence which, together with. all ·reasonable inferenc~s 
therefrom and all applicable presumptions, fairly tends to establish· 
every essential element of the offense charged or included in the Speci
fication to which the motion is directed, the motion should not be 
granted. When the motion was made there -m.s ample· evidence then before 
the court which, together with all reasonable inferences flowing there
f'ran, tended to establish the offense charged. 

7. Seven mE:rD.bers of the court joined :in a recom!Iiendation for 

clemency on the grounds that the accused rad creditably .c·anpleted the 

phases of training at the Combat Crew Training Station, Anny Air Base; 

Sioux City, Iowa; that his youth was responsible for his.lack of 

judgment; and that the interests of justice have been served by the 

imposition of the sentence. It is urged .that "he be allowed to go 

into combat inasmuch as it is felt that the. of'ferise canmitted has no 

relationship to his efficiency as a pilot". 


8. Records of the Ylar I2,epartmerit disclose that the ·accused was 

born in Portland, Oregon and is 22 years of age. He was graduated . 

from high school and attended the University of Portland for:l½ yea.rs,· 

specializing in chenistry. He enlisted in the Air Corps on 13 April 

1942 and after ha.vine completed the prescribed course of instruction 

as aviation cadet at Anny Air Force Advanced_ Flying School, Douglas, 

Arizona, was con:missioned a second lieutenant, Air Reserve,-on 20 May 

1943 •. On 15 January 1944 he was officially reprimanded under Article 

of War 104 by the Director of the 393rd Combat Crew T~ining School, 

Sioux City, Iowa, for failing to comply with Air Force Regulations 60
16. Cn 9 May -1944, by GCHO No. 181, Headquarters Second Air Force, 
Colorado Springs, Colorado, a sentence to forfeit $65.00 of his pay 
per month for three months artd to be restricted to the limits of his 
post for fourteen days, imposed on 3 May 1944-, for absence without 
leave from about 8 April 1944 to 11 April 1944, was approved and ordered 
executed. · 

9. The court was legally constituted•. No errors injuriously 

affecting the substantial rights of the accused were committed during 

the trial. In the opinion of the Board of Review the record· of 
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trial is leg?-11,y sufficient to support the findings· an:i the sentence 
and to warrant confirms.tian of the sentence. A sentence of dignissal 
is authorized upon conviction of a violation of- Article of War 96. 

. J!Ja~t~ , Judge Advocate. 

td:t;La+Me /4 k .~ t,...µ.<,· Judge Advocate. 

~~d6u-~ , Judge Advocate. . ~ 
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1st Ind. 

·irar Department,' J~A.G.O., _ JUL i944 - To the _Secretary of ·war.0 
1. Herewith transmitted for the action of the President are the 

record oi~trial and the opinion of the Boa.rd of Review in the case of 
Second Lieutenant Robert c. Sayles (0-745190), air Corps. 

2. I concur in the opinion of the Boa.rd of Review that the record 
of trial is lecal].y.sufficient to support the findings· of guilty and the 
sentence and to warrant confirmation of the sentence.. I recommend that 
the sentence be confirmed but collll!1Uted to a reprimand, forfeiture of 
1~?5.00 of' his pay per month for six months, and restl'.iction to the 
limits of his post for a period of three months, and that the sentence 
as thus mcrlified be carried into execution. 

3. Consideration has been given to a recommendation for clemency 
submitted by the seven members· Vlho ccmprised the genera·l court by which 
the accused was tried. 

4. Inclooed are a draft of a letter for your signature, trans
mittine the record to the President for his action, together 'With a 
form of Executive action designed to carry. into effect the above recommen
dation, should such action meet with approval. , 

Myron C. Cramer, 
i.iajor General, 

3 	Incls. The Judge Advocate General. 
1 - Record of trial 
2 - Dft. ltr. for sig. S/W· 
3 - Form of action . 

(Sentence confirmed lnt commuted to reprimand, forfeiture or $75. 
pay per month for six months and restriction to post tor three 
months.· G.C.M.O. 406, Z7 Jul 1944) 



1'11\.R DEPA RT.ME:NT (111) 
Army Service Forces 


In the Office of The Judge Advocate Gen~ral 

Washington, D. c. 


SPJGV 
CM 257417 29-JUN 1944 

U N I T E D. S T A T E. S ) ARMY AIR FORCES 

· 

. v. 

Second Lieutenant ALMON J. 
SIMS, JR. (0-67$481), Air 

) 
) 
) 
) 
) 

· 

F..ASTERN FLYING T.R!INilJG. com.!A.ND 

Trial by G.c.M., convened at 
Smyrna, Tennessee, 23 May 1944. 
Dismissal, total forfeitures and 

Corps. ) · confinement for two (2) years. 

OPINION of the BO!RD OF REVIEW 
TAPP!, HARWOOD and TREVETHA.N, Judge Advocates 

-----------; 

l. The Board of Review has examined the record of trial in the 

case of the officer named above and submits this, its opinion~ to The 
Judge Advocate. General. . . • 

' \ 
2. Upon a rehearing the accused was tried upo:ra the following 

Charges anj Specifications• 

CHA.RG, II1. Violation of the 96th.Article of War. . , .... 
l . . 

Specification 11 In that Second Lieutenant Almon J. Sims,_ Jr., 
Headquarters and Headquarters Squadron 45th Pilot Transition 
Training Group (4 Engine), Smyrna Anny Air Field, Smyrna, 
Tennessee, did, at Nashville, Tennessee,· on or about 14 
February 1944, w.1.th intent to ·defraud, wrong.fully and W1law
.f"ully make and utter to the Hermitage Hotel, Nashville, Ten
nessee, a certain _check in words and figures as follows, to mt: 

San Antonio, Texas,. Feb. 14 1944 No. 
NATIONAL BANK OF FORT SAM HCUSTON 

AT SAN ANTONIO 
Pay to the order of Cash e2s,oo 
Twenty: five and no /loo DOLIARS 

SA.AF Smyrna, Tenn. (Signed) A~ J. Sil',s, Jr. 
Box 31 HQ 2nd Lt A.c. 

o-678481 
and by means thereof did fraudulently obtain from the said 
Hennitage Hotel, Nashville, Tennes~ee, twenty five dol1B:rs 



{$25.00.), lawful money of the United States, in payment of 
said check, he, the said Second Lieutenant Almon J. Sims, Jr., 
then well knowing that he did not have, and not intending 
that he should have sufficient funds in the National Bank of 
Fort Sam Houston for the payment of said check. 

Specification 2: Same form as Specification 1, but alleging check 
dralfil on same bank, 16 February 1944, payable to order of Cash 
and made and uttered to same hotel, at same place, and fraudu
lently obtaining thereby !1?50.00. 

Specification 3: Same form as Specification 1, but alleging check 
drawn on same bank, 16 February 1944, ·payable to order of· Cash 
and made and uttered to same hotel, at same place, and fraudu
lently obtaining thereby $40.00. 

Specification 4: Same form as Specification 1, but alleging check 
drawn on same bank, 17 February 1944, payable to order of Cash 
and made and uttered to same hotel, at same place, and fraudu
lently obtaining thereby ~~50.00. 

Specification 5: Same fonn as Specification 1, but alleging check 
drawn on same bank, 18 February 1944,. payable to order of Cash 

. and tnade and uttered to same hotel, at same· plac~, and fraudu
lently obtaining thereby ~?30.00. , 

Specification 6: Same form as Specification 1, but alleging check 
drawn on same bank, 18 :February 1944, payable to ord.er of Cash 
and r.iade and uttered to the Andrew Jackson Hotel, at same ,place, 
and fraudulently obt..:!ining thereby ~~25.00. 

Specification ? : Same i'om as Specification 1, ,but alleging -check . 
drawn on same bank, 26 February 1944, payable to order of 
Andrew Jackson Hotel and made and uttered to the Andrew Jack
son Hotel, at same place, _and fraud~lently ol>taining thereby · 
~~25.00. 

. .. 
Specification 8: Same form as Specification 1, but aileging check 

drawn on same bank, 15 February 1944, payable to order of Cash 
and made and uttered to the Hippodrome ::lotor Company, at same 
place, and fraudulently obtaining thereby (;50.00 

Specification 9: Same form as Specification 1, but alleging check 
drawn on Third National Bank, 29 February 1944, payable to 
order of Cash.and made and uttered to the Smyrna Auto Company, 
at Smyrna, Tennessee,· and fraudulently obtaining thereby ~50.00. 

CHARGE III• Violation of the 69th Article of War., 
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Specification 1: In that Second Lieutenant Almon J. Sims, Jr., 
Headquarters and Headquarters Squadron 45th Pilot Transition· 
Training Group (4 Engine), Smyrna Army Air Field, Smyrna, 
Tennessee, having been duly placed. in arrest in quarters at . 
Smyrna Anny Air Field~ Smyrna, Tennessee; on or about 3 
!iiarch 1944, did, at Smyrna Army Air Field, Smyrna, Tennessee, 

.. 	 on or abqut 4 Harch 1944, break his said arrest before ha was 
set at liberty by proper authority. 

CHARGE IV: Violation of the 61st Article of Viar. 

Specification ;i.: In that Second Lieutenant Almon J. Sims, Jr., 
Headquarters and Headquarters Squadron 45th Pilot Transition 
Training Group {4 Engine), Smyrna Army Air Field, Smyrna, 
Tennessee, did, without proper leave, absent himself from 
his station at Smyrna Anny Air Field, Smyrna, Tennessee, 
from about 4 March 1944, to about 5 Harch 1944. 

He pleaded ·not guilty to Charge II and its Specifications, guilty to 
Charge III and IV and each Specification thereunder•. He was found guilty 
of all Charges and Specifications. No evidence of previous convictions 

- was introduced. He was sentenced to be dismissed\the service, to forfeit· 
all pay and allowances due or.to become due and to be confined at hard 
labor for two years. The reviewing authority approved the sentence and 
forwarded the ~cord of trial for action under Article of War 48. . . . . 	 . . 

J. In support of Specifications 1 to 5, inclusiv~, of Charge II 
it was stipulated by the prosecution, counsel for the defense and the 
accused that if William H~ Caldwell were present he would testify that 
he was assistant-manager of the Hennitage Hotel, Nashville, Tennessee 
and that, in such capacity, he approved the five checks described in 
Specifications l to 5,· inclusive, of Charge II and that each of these 
checks, bearing the name of accused as maker, was cashed 'for the ac
cused by the Hermitage Hotel; a total of 1195 in cash being paid to 
him thereon. These chec~s. may be summarized as follows~ · 

~: Amount Pay~§ Drawee Bank 

14 F~b 1944 ~~25 Cash National Bank of Fort· Sam 
Houston, San Antonio, Texas. 

16 Feb 1944 $50 Cash . National Bank of Fort Sam 
Houston, San Antonio, Texas. 

16 Feb 1944 $40 Cash National Bank of Fort. Sam " . 
Houston, San Antonio,·Texas. 

. 17 Feb 1944 / $50 Cash  National Bank of Fort Sam 
Houston, San Antonio, Texas • 

18 Feb 1944 .~30 Cash National Bank of Fort Sam 
Houston, San Antonio, Texas. 

I 

-
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The checks were twice put through banking channels.for collection 
and were returned unpaid on both occasions. Sometime subsequent to 
the first hearing of this cas~, the hotel was re:imbursed the cash it 
had J)E!-id acCtJ.sed·· dn these checks (R. 6-1; Pros. Ex. A) • . It w.as like
wise stipulated· that if w. L. Bailey were present he .would testify that 
he was, and had been for some :time prior to 27 November 1943, assistant 
cashier of the National Bank or Fort Sam f!ouston and that the bank state
ment appended to this stipulation was a c_or~ct statement of ,:the condition 
of accused I s account with. this bank for the periods of time _stated thereon 
(R. 6-J; Pros. Ex. F). -The bank statement shows that accused's balance ; 
on 7 February 1944. was $7 and·it never rose above thlll;level until 8 March· 
1944 when a deposit brought the ba3:8,nce to· $46. · 

. . 	 ,. .- . 
In support of Spe~irications 6 and 7 o:t Charge II 1t 11as 


stipulated by the prosecution, counsel for the d,efense and the ac- · 

cused that if Zeb Brevard were present he 1VOUld testify that he has ·. 

been assistant-manager and credit manager of the Andrew ~ackson Hotel 


· in Nashville, Tennessee, since sometime prior to 14 February 1944 and : 
that, in such capacity, he· appr~ed the two checks.described in Speci..;. 
fications 6 and 7 of Charg~ ll and that each of these checks, bearing 
accused's name as maker, was cashed for the accused by' t,.he Andrtnt Jackson 
Hotel, a total of $50 in· cash being paid to him . thereon~.. These cheoks · · 

. may be summarized as .follows = 	 · · ... _ · 

-Date &!03¥1t: ~ Drawee Bank ~ 

18 Feb 1944 $25 ~ Cash 	 National Bank of Fort Sam 
Houston, ~- Antonio, Texas • . 	 ... 

26 Feb 1944 $2.5 Andrew Jackson Nati.anal Bank or Fort Sam 
Hotel Houston, ·San Antonio, Texas·. ... 

The checks wer19·tnc;e .pt.it.through banking channels for collection and were 
returned unpaid on bbth occasions. Sometime subsequent .to_ the f~st hear
ing or this _case,. the· hotel was reimbursed the .cash it had paid accused 
on these checks (R. 6-2J hos. Ex. B)~ .· As stated above the accused's bank 
balance at the drawee bank was t7 on_? February 1944 and did no.t ·rise 
above that level until 8 March 1944.. · 

'"I, ~ .: 	 • 

In support or Specification 8 .or Charge II it _was stipulated 
by the prosecution, counsel for the defense and the accused that if . 
R. c. Spinks 11'9N present he would testify that he has been secretary 
and treasurer of the Hippodrome Motor Company of Nashville, Tennessee·, 
since sometime prior to 15 FebruaI',Y' 1944 and that on or about that date 
acting on behalf' or the c0111pany he cashed for the accused the check 
described·in Specification 8 of Charge II llhich'bore the accused's name 
as maker, giving the accused $50 in cash thereon. The check was dated- · 
15 February 1944, was payable to cash in the amount of $50 and -was 
drawn on the National Bank or Fort Sam Houston, San ~Antonio, Texas. 

~
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This check was twice pli.. through banking channels for collection and 
· was returned unpaid on ~oth occasions. Sometime subsequent to the 
first .hearing of this case, the company was reimbursed the .cash it had 
paid accused on this .check (R. 6-2; Pros. Ex. C). It was similarly 
stipulated that if Hiss Rose. Bianco were present she would testify that 

. she has been cashier o:f·the Hippodrome M9tor Company s:ince sometime 
prior to 15 ~ebruary 1944 and that she observed accused make out this 
check and saw him receive $50 thereon from the company (R. 6-J; Pros. 
Ex. D). As stated above, the accused's bank balance at the drawee· 
bank was (;7 on 7 February 1944 and did not rise e.bove that level until.: 
8 March 1944 •. 

In support of Specification 9 of Charge II, it was stipulated 
by the prosecution, counsel for the defense and the accused that if 
Sandeis E. Hibbett were present he would testify that he has been the 
ovme·r of Smyrna Auto Garage, Smyrna, Tennessee, s:ince sometime prior to 
29 February 1944, and that on or about that date he, as such owner, . 
cashed for accused the check described in Specification 9 of Charge II 
which accused wrote in his presence and gave accused $50 in cash thereon.· 
The check was dated 29 February 1944, :w&8 payable to ca.sh in the amount 
of $50 and was dra'Wil on the Third National Bank, Nashville, Tennessee. 
This check was put through banking channels for collec~ion anq was 


returned unpaid. Sometime subsequent to the first hear:ing of this 

case, Hibbett was reimbursed the cash he had paid accused on this 

check (R. 6-J; Pros. Ex. E) •. w•. L. Killebrew testified by deposition 

that he was assistant cashiar of the Third National Bank;. that the 

foregoing check was presented to his bank for payment on 3. March l:944 . 

and was not paid because of :insufficient funds; that on 22 February 

1944 accused's account with this bank had a balance of $5.5o'which was 

.further reduced .thereafter b;Y- seven service charges o:r 50 cents each 

and was finally closed on 8 April 1944 when the balance was but $2 . 

(R. 6-4; Pros. Ex. G). : . · · : :. . . . 

In view of the accused's pleas of guilty1D Charges III 

and. IV., after the effect of such pleas had been fully explained to 

him, .the prosecution offered no evidence thereon. · 


4. Arter accus~d' s rights had been .fully explained to ·him, . 
he elected to take the stand and testify under oath in his own behal:f. 
He testified that he was 26 years old, was married and had two children, 
and that he had about five years and nine months o:r prior military 
service of which something less than two years was in the National 
Guard where ho held a corporal's rat.ing and two year_s or which w:ere 

1 

spent in the Marine Corps. He entered the Air Corps in July 1942. His 
father is editor of the Extension Co,irse, University of Tenne_ssee., 

Accused admitted he cashed the checks described in Specifi 
. cations l to 9., :inclusive; of Charge II offering the _following in ex
planation of his conduct. In the early part of February he ·had fre
quented a gambling house in Nashville and lost some $200. At. the time 
he was also some $800 or $900 in debt (R. 6-8). About 23.Febrnary.,1944., 
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he applied fol' a bank loan or ~1200 and was informed that if' he could 
obtain his father as a cosigner on the note the loan would be made 
(R. 6-8, .6-9). He had previously been refused a loan by another bank 
sometime between 18 and 20 February. 1944 (R. 6~9). Accused phoned his· 
father about the -ne~essity or his signature as cosigner on the later 
loan, but·his father was unable to attend to the natter because of.the 
pressure or business engagements (R. 6-]4). Believing he would obtain 
this loan, however, accused cashed ...checks at the Andrew Jackson Hotel, 
:where he was lmown and where he had previously cashed numerous checks. 
He used a portion of the funds obtained from these checks to pay a hotel 
bill and the rest he gambled away ·in an effort to recoup his previous 
gaming losses. If he had won he intended to use his winnings to cover 
his checks and.reduce his other indebtedness. On 3 March 1944 accused 
was informed that the bank r efused to make the loans ·for which he had 
applied (R. 6-9). 

After further efforts to borrow money he finally obtaimd 
a loan of ~350 from his former employer, Fred Colby, and used this 
money to reimburse those :who had cashed the checks described in the 
Specifications of Charge II. The balance of the loan was used to pay 
another check which accused had cashed and :which had been dishonored 
(R. 6-11). Accused denied he ever intended that the-checks should not 
be paid or that there should be insufficient funds on deposit to pay 
them. Hovrever, he admitted that he knew he qid not have sufficient 
funds in, the two .banks to pay the nine checks descrioed in the Speci
fications of Charge II at the time he cashed them (R. 6-12). 

Accused testified he had allotted ~100 ~f his monthly pay·to the · 
First National Bank of Fort Sam Houston of which $50 was applied to re
duce a loan of approximately $500 he had obtained in October 1943 to 
pay doctor and hospital bills incurred at the birth of his youngest child, 
and the balance of which was placed to his account. · 

Accused also'"owed some money" on his ,automobile and Tound him
self una_ble to meet the schedule of payments. due on its purchase price. 
He sold the automobile and the proceeds were used to pay other debts he had 
incurred (R. 6-]4). · . . 

_ Accused testified he was placed in arrest on Saturday, 4 March 
1944. Later on the same day he breached his arrest by traveling to Nash
ville, Tennessee, to see the manager of the gambling house to determine if 
he could obtain a loan or a refund of some part of his losses to cover his 
check's. He was unsuccessful and, after spending the night at the Andrew 
Jackson Eotel, solicited an automobile ride to camp with some officers, 
parting company with them as the auto neared one of the station gates. 
Accused then "came through the fence" and returned to his barracks, hoping 
his absence had passed unobserved (R. 6-10). 

·. It was stipulated. by the prosecution, counsel for the defense 
and the ac.cused that if Tl. F. NoITis were present he would te$tify that 
he is vice president of the Comrnevce Union Bank of Nashville, Tennessee; 
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~t sometime in February 1944 accused applied for a loan, at the time 
owing the bank a balance of $200 on a previous loan, and informed the 

.. 	 bank he nee'3:ed the money to discharge outstariding obligations; and 
that the loan was refused (R. &-6.; Ex. H). It was likewise stipulated 
that if H. E. Baughman were present he would testify that he was manager 
of the Hotel Hermitage, Nashville, Tennessee, and that he had known 
accused favorably for a long time and that, although he had cashed 

· some checks which were not honored, he promptly repaid the money he '.had 
obtained thereon (R. 6-6; Ex. I). . . .. . 

5. The eviden·ce offered.by the prosecution •.in support of the · 

nine Specifications under Charge II demonstrates that accused cashed 

the various checks described in these Specifications at a time when· 

his respective bank accounts were woefully :insufficient to pay them. 

There is no evidence that arry person other than accused had authority 

to draw on these accounts. Under such circumstances he is chargeable 

with lmowledge of the insufficiency of these accounts to respond to the 

checks he had issued. Indeed, accused admitted on the stand that he 

knew he did ·not have sufficient funds on deposit to pay them. From 


·. 	 his own testimoey, it is apparent he was knowingly floating worthless . 
checks to obtain funds to :t':inance a .further try at the yagaries·or the 
gambling wheel. Accused denied that he ever intended that the checks 
should .not be paid, intend:tng, or rather hoping, to.obtai,n funds to 
icov,r them either from further gambling or from a loan. However, the 
:intent denounced in these Specifications .is not the intent ~ to · 
cover such checks but the intent not to-have. sufficient funds to pay 
them.when they were presented in the ord:tnary course of bus:tness to 
the drawH bank. r From all the evidence it is clear that accused knew ·· 
he did not have sufficient funds on deposit to pay these checks when' 
presen~d in the ordinary course of business and· the court ns' eminent~." · 
justified in conclud:ing that he did not, at the time they'were made ~d 
uttered, intend to have funds on deposit to pay them when presented. 
The evidence sustains the findings of guilty o:£ all Specifications of ·. 
CMrge II arid Charge II. · 

The accused's pleas of guilty to Charge III and its Specifi 
·	cation an~ Charge IV arid its Specification, plus the accused's testimony
given at the trial, sustain the findings of guilty o:t these Specifications 
arid Charges. · 

6. Accused is 26 years of age. He ·served as private in the Tennessee 
National Guard :from June 1935 ta March 1936 and :t'ran 7 April 1936 to· 
20 December 1937 :in the -United.States MarinEi Corps. From June 1940 to 
January 1941 he served as corporal in the Tennessee National Guard. ·· 
Current~, he enlisted 27 January 1941, was appointed aviation cadet 8 
Ju~ 1942 and was commissioned second lieutenant, Air Corps, 22 April 
1943, at Midland, Texas, ,as a bombardier• 

..., 
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7. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support. 
the findings or guilty, to support the sentence and to warrant confirmation 
of the sentence. Dismissal is.authorized upon conviction of violation or 
Article of' War 61, 69 or 96. 

Judge Advoeate. 

2(~ , Judge Advocate. 

- s· 
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SPJGV 
C!vl 257417 

1st Ind. 

War Department, J .A.G.O., 9 AUG l944" To the Secretary of 17ar. 

1. Serewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Almon J. Sims, Jr. (0-678481), Air Corps. 

. . 
2. I concur in the opinion of the Board of Review that the 

record of trial is legally sufficient to·support the findings of 
guilty, to support the sentence and to warrant confirmation of the 
sentence. I recommend that the sentence be confirmed but that the 
forfeitures be remitted and that the sentence as thus modified be 
carried into execution. I further recommend that the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, be designated as 
the place of confinement. 

3. Inclosed are a draft.of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
·mendation, should such action meet with approval. 

I 
Myron C. Cramer, 

Yia.jor General, 
3 	 Incls. The Judge Advocate General. 

Incl.1-Record of trial. 
Incl.2-Dft ltr for sig S/rl. 
Incl.3-Form of action. 

{Sentence confirmed rut forfeitures remitted. G.C.M.O. 531, 

26 Sep 1944) 


_g_ 
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WAR DEPARTMENT 

Army Service Forces 


In the Office of' The Judge Advocate General 

Wa$hington.,D.C. 
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2 2 JUN 1944 

SPJGH 
CM 257419 

UNITED STATES ARMY GElOUND FORCES 
REPLACEl!Blrr DEPOT NO. l 

v. 
Trial by G.C.M., convened atl

Secon:i Lieutenant EDWIN J. Fort George G. Meade., Marylan:i., 
SIECHEN (0-1316933)., In 2 June 1944. Dismissal. 
fantry. l 

OPINION of' the :OOARD OF REVIEW 
DRIVm., O'CONNOR and IDTTERHOS,,rooge Advocates. 

l. The Board of Review has examined the record of trial in the case of 
the officer naimd above and submits this., it a opinion, to The Judge Advocate 
General. · 

2. The accused was tried upon tm following Charge and. Specifications, 

CHARGE: Violation of the 61st Article of War. 

Specification lr In that Second Lieutenant F.dwin J. Siechen., Com
pany C., 4th Replacement Battalion, 1st Replacement Regiment 
(Inf), Army' Ground Fore.es Replacement Depot No. l., did., without 
proper leave, absent himself fro.m his organization at Fort 
George G. Meade., Maryland from about CXX>l, 27 April 1944 to 
about 2345, 28 April 19/J+. 

Specification 2: In that Second Lieutenant F.dwin J. Siechen, C~ 
pacy C., '4th Replacement Battalion, 1st Replacement Regiment 
(Inf')., Army Ground Forces Replacenent Depot No. l., did., without 
proper leave., absent himself from his organization at Fort 
George G. Meade., Maryland from about 0630., 1 Yay 1944 until ,he 
was apprehended at Indianapolis, Indiana., on or about 0045, 16 
Mq.,1944. 

He pleaded guilty- to and was found guilty of the Charge and the Specifications 
thereunder. He was sentenced to be dismissed the service. The reviewing au
thority- approved. the sentence and forwarded the record of trial tor action 
under the 48th Article ot War. · 

I,' 

3. The evidence for the prosecution: An extract copy (Elc. 2) ot Para
graph 5, Special Orders No. 94, Headquarters 106th Infantry Div.1.sion., Camp · 
Atterbury., Indiana., dated 2> April 1944., ·showed accused assigned to the ~ 
Ground Forces, Replacement Depot No. l, Fort George a.·Meade, Maeylam., and 
directed him to report to his new. station during dqlight hours on 21, APril 
1944. An extract copy (Elc. l) o! the Official. Incoming Replacement Officers• 
Regist~r of Arrq Ground .Forces Replacenent Depot No. l showed. that accused 
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signed in at the depot at 11:45 p.m. on 28 April 1944. Extracts (Exs. 3 and 
4) of the morning reports of Company C, 4th Battalion, 1st Replacement Regi
ment, to which accused was assigned, showed accused absent without leave, 
having failed to join his organization, trom 12:01 a.m. 27 April 1944, from 
absent without leave to duty at 11:45 p.m. 28 April 1944, and from duty to 
absent without leave 1 May 1944. It was stipulated (Ex. 5) that accused was 
awrehended by the military police on 16 May 1944 at Indianapolis., Indiana 
{R. 6-11). · 

On 29 April 1944 the accused, after being advisea of his rights., 
signed a certificate (Ex. 6) explaining his delay in arriving at Fort George 
G. Meade, stating that he was granted a three day leave effective 22 April 
19Lk, but could not leave Camp Atterbury because of lack of funds., that he 
left on 24 April but failed to make train connections out of Ind:ianapolis 
until 11 25 March 194411 ., and that a roundabout trip to his h0l!V3 iL Syracuse., 
New York, caused his delay. His wife was 11in a family way 11 am as he expected 
inminent overseas shipment he want.ed to see her home safely., as well as see 
his 11f'olks 11 before leaving the United States {R. 11-13). 

After accused reported to his new organization he was processed on 29 
April 1944 and given a week-end 11VOC0 11 which terminated at 6:30 a.m. on 1 
May 1944. The name of accused did not ap~ar on the company 11sign-in register" 
at the tennination of his 11VOC0 11 and an official check of the company ma.de at 
7:'JJ that morning showed accused absent. Sti>sequent official checks were made 
on the days following and accused did not appear. Between 1 May and 10 May 
1944 Captain Arla F. Hilg~dick., the commanding officer of accused., personally 
conducted an unsuccessful search of the area for him. According to Captain 
Hilgedick., the accused was not on 11leave status 11 during the period between 1 
May and 16 May 1944 (R; 9-10). 

4. No evidence was oftered by the defense. The accused elected to re
main silent (R. 13). 

5. It is shown by the evidence and admitted by the pleas of guilty that 
the accused without proper leave absented himself from. his organization from 
about 27 April to 28 April 1944 as alleged in Specification l., and without 
proper leave again absented him.self from his organization from. about 1 May 
to 16 May 1944 as alleged in Specification 2 of the Charge. 

6. The accused is 22 years of age. The records of the Office of The 
Adjutant General showr his service as follows: Enlisted service trom 15 October 
1940; appointed temporary second lieutenant, Army of the thl.ted States., trom. 
Ofticer Candidate School., and active duty 9 April 1943. • . 

7. · The court was legally constituted. No errors injuriously affecting 
the substantial righta of accused were conmitted during the trial. The Board 
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of Review is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence, and to warrant confirma
tion of the sentence. Dismissal ia authorized upon conviction or· a viola
tion of the 61st Article of war. 

1 

--~-____... ......__,·~--~--·___,Judge Advocate. 

_·_/_..:_·«_~__:'_,,·_.. _.,__,._._..1_·______,Judge Advocate. 

---~-++.........---_________,Judge Advocate.
~ 
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1st Ind. 

War Department, J.A.G.o., 2. '1 JUN 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of Second 
Lieutenant Edwin J. Siechen (0-1316933), Infantry. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the findings of guilty and the sen
tence, arxi to warre.nt cc:nfirmation of the sentence. The accused was absent 
without leave from his organization for nearly twQ days on one occasion 
(Spec. 1) ar:rl on another for about 15 days (spec. 2). After reporting 
nearly two days late at Army Ground Forces Replacement Depot No. 1~ Fort 
George G. Meade, Marylam, accused left his organization on a week-end pass 
the next day, and instead of returning at the expiration of the pass, went 
to Indianapolis, indiana, where· he was apprehended after an absence without 
leave of about 15 days. I recommend that the sentence to dismissal be con
fi:rmd and carried into execution. · 

3. Inclosed are a draft of a letter for your signature, transmitting 
the ~ecord to the President ·for his· action, and a form of Executive action 
carrying into effect the recommendation made above. 

Q ~ ~.-_ _..,,..___ 

Myron C. Cramer, 

Major General, 


The Judge Advocate General. 

3 Incls. 

Incl.l-Rec. of trial. 
Incl.2-Drtt. ltr. for sig. S/W. 
Incl.3-Form of Action. 

(Sentence confirmed. G.C.M.O. 41?, 2? Jul 1944) 
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WAR DEPARTMENT 
Army Servioe Foroea 

In the Office of The Judge Advooa.te · General 
· Washington, D. c. 

(125) 
SPJGK 
CM 257467 

2 8 JUN 1944 

UNITED STATES .	) THIRD AIR RlRCE 
) 

v. 	 ) Trial by G.C.:M., oonvened a.t 
) Ba.rkadale Field, Louisiana., 12 

Second Lieutenant LLOYD ) a.nd 22 May 1944. Dismissal, 
E. BA.IR (0-701854), Air ) total forfeitures· a.nd oonf'ine
Corps. ) meni;; for two (2) years.· 

OPINION of the BOARD OF REVIEW 
LYON., ANDREWS., MOYSE and SONENFIEID, Judge Advooates. 

·l. The record of trial in the oase of the officer named above baa 
been examined by the Boa.rd of Review and the Board submits this, its 
opinion., to The Judge-Advooate General. · 

2. The accused was tried upon the following Charge a.nd Speoific&
tions a 

CHARGE• Violation of the 93rd Article of War. 

Speoif'ica.ti on 1 a (.F.l.nding of 	not guilty). 

Specitioation 2 a _(Nolle Prosequi by direction of renewing 
a.uthori ty). 

Specification 3a (.F.1.nding of 	not guilty). 

Specification 41 In that Seoond Lieutenant IJ.oyd E. Bair, 
Barksdale .F.l.eld, Replacement Depot, did at Barksdale Field, 
Louisiana., on or about 15 April 1944., feloniously ta.lee, 
steal and oarry away one leather billfold value about two 

·dollars ($2.00) and the sum of about. fifteen dollars ($15.00) 
in lawful United States ourrenoy, the property of one &rshel 
C. West, J.ajor., Air Corps, Army of the United States. 

Specification 61 In that Second Lieutenant IJ.oyd E •.Bair, 
•*•did at Barksdale Field, Louisiana, on or about 17 

. April 1944, feloniously take, steal and carey away one 
leather billfold,. value about one dollar ($1.00) and the 
sum of about fourteen dolls.rs ($14.00) in lawful United 
States currency. the property of one Hershel c. West, Major 
Air Corps• Anny of the United States. 

http:dolls.rs
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Specification 61 In that Second Lieutenant IJ.oyd E. Bair, 
Barksdale Field Replacement Depot, did at Barksdale Field, 
Louisiana, on or about 18 April 1944, felo~ously take, 
steal and carri away one leather billfold value about six 

•dollars 	($6.00) and the sum of about two dollars ($2.00) 
in lawful United States currency, the property of one 
Daniel Kasle, Second Lieutenant, Quartermaster Corps, Army 
of the United States. 

Specification 7& In that Second Lieutenant Lloyd E. Bair, 
Barksdale Field Replacement Depot, did at Barksdale Field, 
Louisiana, on or about 17 1ku-ch 1944, feloniously take, 
steal and carry away one leather billfold, value about 
five dollars ($5.00) and the sum of about six dollars 
($6.00) in lawful lhited States currency, the property, 
of one Hubert W. i'lebb, Warrant Officer Junior Grade, Army 
of the United States. 

The accused pleaded not guilty to Specifications 1, 2 and 3 and guilty to 
the Charge and Specifications 4 to 7 both inclusive. By direction of the 
reviewing authority a nolle prosequ1 was entered with respect to Speci
fication 2;. He was found not guilty of Specifications 1 and 3 and guilty 
of the Charge and Specifications 4,5, 6 and 7. No evidence of previous 
convictions was introduced. He was sentenced to dismissal, total for
feitures, and to be confined at hard labor for two years. The reviewing 
authority approved the sentence and forwarded the record of trial for ac
tion under Article of War 48. 

3. It will be noted that the accused pleaded guilty. to the Charge 
and the Specifications of which he was fotmd guilty. In view of this 
fact the Board of Review deems it unnecessary to summarize the evidence. 
Suffice it to state that a careful review of the record of trial dis
closes that the accused's pleas of guilty and the findings· of guilty are 
confirmed and supported by competent, compelling, and undisputed evidence, 
as well as by a properly'admitted confession of the accused (R. 151 Ex. 
G). The thefts occurred at different times and were made from the clothing 
of officers left in the offi~rs~ _dressing room, Hangar 9, Barksdale Field, 
Louisiana, while the officers were attending training classes. The con
fession of accused includes not oniy the specifio larcenies in this cue 
in the total amount of $37 but other larcenies of small sums under similar 
ciroums tanoes. 

4. War Department records show that accused is 26 years old. He did 
not attend college. He served as an aviation oadet from 16 · February 1943 
to 5 December 1943, on which latter date he was appointed and oollllllissioned 
a temporary second lieutenant, Air Corps,,Army of the United States. 
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5. The court was legally constituted and ha.d jurisdiction of the 
person and the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings of guilty and the· sentence and to warrant con
finnation thereof. Dismissal is authorized upon conviction of a viola
tion of Article ,of War 93. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

___(an__Le_a_ve_j____., Judge Advocate. 
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1st Ind. 

War Department. J.A.G.o•• 5 AUG 1944 - To the Secretary of Wa.r. 

1. &rewith transmitted for the action of the President a.re the 

reoord of tria.1 and the opinion of the Boa.rd or Review in the oase of 

Second Lieutenant Lloyd E. Bair (0-701854), Air Corps. 


. . 

' 2. I concur in the opinion of the Boa.rd of Review that the record · 
of trial is legally sufficient to support the findings of' guilty and 
the sentence and to warrant confirmation thereof'. I recommend that the 
sentence be confirmed but tha.t the forfeitures .be remittedJ that the 
United States Disciplinary Barracks, Fort Leavenworth, Kansas, be 
designated as the pla.ce of confinemsnt, and that the sentence as thus 
modified be carried into execution. 

3. Consideration has been given to a stat~mnt by Colonel Charles 
s. Brice in an Addendum to Review or the Record 'aa the Staff Judge 

Advocate, that since his trial the accused ·on June 4 escaped from con

fine~nt but voltmtarily surrendered himself o:Q. same date, and that on 

June 6 accused was caught attempting to escape. 


4. Inclosed are a draft of' a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the :recollllllendation hereinabove made, should 
such action meet with approval. 

~ .n.· ,--.,. . 
. . 0 . ''-.J.. ,_.,,..:..__,,____~ 

Myron c. Cramer, 
Major General, 

3 	Inola. The Judge Advocate General. 

Incl.1-Record of trial. 

Inol.2-Draft of ltr. for sig. 

Seo. of War. 


Inol.3-Form. of Ex. action. 


· (Sentence confirmed rut forfeiture.s remitted. G.C.M.O. 453; 26 Aug 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
(129)· Washington, D. c. . 

SPJGQ 
CM 257469 1 0 JUL !~H 

UNITED STATES 	 ) SEVENTH AIR FORCE 

) 


v. 	 ) Trial by G.C.M., convened at 
. ) APO #953, 28-31 January 1944. 

Major OONALD R. MACKAY ) Dismissal. · 
(0-322324), Quartermaster ) 
Corps. ) 

OPINION or the. BOARD OF REVIEW 

OOUNm, GAMBRELL and FREDERICK, Judge Advocates 


l~ The Board o£ Review has ex8lllined the record of trial in the , 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused ,ras tried 'upon the following Charges and Speci
fications: · 

CHARG~ I: ·viol.ation o:f' the 	94th Article o:f' War. 

• 	 Specification l: In that Major Donald R. ·Mackay, Quarter
master Corps, did, at Honolulu, Territor;r of Hawaii, 
on or about 12 September 1943, knowingly and wil.full.y 
apply to his own use and benefit one (l) 65-gallon 
Westinghouse electric wa.ter heater #lll259 0£ the 
value of over $501 .property of the United State~ rum-. 
ished and intended for the Military service thereof• 

. ., 

I 


Specification 2a In that Major Donald R. MacKay, ·Quarter
master Corps, did, at Honolulu:, Territory or Hawail, 
on or about 12 July 1943, knowingly and wili'ully · 
apply to his own use and benefit one (l) carpenter's 
wood joiner, complete with guard, motor and pulleys or the 
value o:f' over $50, property· of the United· States !'urn-· 
ished and intended·for.the Military service thereo~. 

Specifi,cation 31 In that Major Donald R. MacKq, Quarter
master Corps, did, at Honolulu, Territory of Hawaii, 
an or about 12 July 1943, knowingly and wilf'ully apply 
to his own.use and benefit one (1) portable electric 
circle saw 0£ the value o:f' over $50; property of the 
United States furnished and intended tor the Military 
Service thereof. · 



(1.30) 	 ' ' 
Specification 4: In that Major Donald R. MacKay., Quarter

master Corps., did., at .Honolulu., Territory of Hawaii., 
on or about ? September 194.3., knowingly and wilfully 
apply to his own use and benefit about eleven hundred 
twenty-!ive (ll25) board feet of lumber of the value of 
over ~~50., property of the United States furnished and 
intended for .:the 1filitary service thereof. 

Specification 5: In that Major Donald R. MacKay., (;:uarter
master Corps, did, at Honolulu., 'l'erritory of Hawaii., 
on or about 5 October 1943:, knowingly and wilfully apply 
to his own use and benefit fifty (50) yards of blue 
denim of the value of about t22.50, property of the 
United States furnished and intended for the Military 
service thereof. 

CHARGE II: 	 Violation of the 96th Article of War. 

(Findinb of not guilty.) · 


Specification:' (Finding of not guilty.) 

ADDITIONAL. CHARGE I: Violation of the 94th Article of War• 

. . Specification 1: In that Major Donald R. MacKay., Quarter
master Corps, did, at Honolulu, Territory of Hawaii., 
on or about 12 August 1943, knowingly and 'Willlully 
apply to his own use and benefit ten (10) sheets of . 
ply-wood, 4 feet by 8 feet by 5/8 inches, of the value 
of about t20.00., property of the United States furnished 
and intended for the military service thereof. 

Specification 2: In that Major Donald R. MacKay, ~uarter;.. 
master Corps, did, at Honolulu., Territory of Hawaii., on· 
or about 4 September 1943, knowingly and willfully .apply 
to his own use and benefit five -{5) gallons of linseed 
oil of the value of about ~?7 .45., and one (1) quart of 
paint dryer of the value of about ;;;op25., of the total 
value of about t\7.70, property of the United States 
furnished and intended for.the military service thereof• 

.. Specification J: In that Major Donald R. MacKay., Quarter
;, master Corps., did., at Honolulu, Territory of Hawaii., on or 

'.about 29 August 1943, knowingly and willfully apply to his 
• own use and benefit one (l) 6-volt Exide battery of the 

value of about {;7.89., property of the United States furn
i ished and intended fo~ the military service thereof • 

• 
ADDI,TIONAL CHARGE II: 	 Violation of the .95th Article of War. 

{Finding of not guilty.) · 
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Specification 1: (Order of nolle prosequi.) 

Specification 2: (Finding of not guilty.) 

ADDITIONAL CHARGE III: Violation of the 96th Article of War. 

Specification 1: In that Major Donald R. MacKay., Quarter
master Corps., did., at Honolulu., Territory of Hawaii., on or 
about 4 September 1943, for his own personal gain and bene
.f'it., wrongfully order and cause Staff' Sergeant Norman Godley, 
Corporal Loring w. Stedman, and Corporal Everett y. Wall, 
all of the 927th Quartermaster-Company., Boat, Aviation., to 
paint during their official duty~hours his, the said Major 
MacKay1s home at Monterey and Lani.pill Streets, Honolulu., 
Terr~tory of ~awail. 

Specification 2: In that Major Donald R. MacKay, Quartermaster 
Corps, did, at Honolulu, Territory of Hawaii., on or about · 
15 August 1943, for his own personal gain and benefit, · 
wrongfully order and cause Technician 'I'hird.Grade Raymond 
Zimpel., 927th Quartermaster Company., Boat., Aviation., to 
·construct., and Staff Sergeant Norman Godley., 927th Quarter
master Company, Boat., Aviation., to paint with -Government 
materials and during their official- duty-hours., one (1) 
plywood double bed., 'Which the said Major MacKay. thereafter 
removed to his., the said Major MacKay 1s home at Monterey and Lani
pill Streets,·Honolulu., Territory of' Hawaii. 

Specification 3: (Finding of ·not guilty.) '. 

Specification'4: In tha.t Major Donald R. MacKay., Quartermaster 
Corps., did, at Honolulu, Territory of Hawaii, d~g the period 
fran about 12 July 1943 to about 5 October 1943., conduct. 
himself to the prejudice of good order and military discipline, 
when, for his ovm personal gain and benefit, he., on numerous 
occasions during th!=) said period., ,wrongfully ordered and 

.caused to be used motor vehicles of the United States., :tw:n
ished and intended for the military service thereof, in 
hauling persons, and materials from A:rmy installations and ·. 
fro~ business.establishments in Honolulu,. Territory of Hawaii., 
to his., the ·said Major MacKay1 s home at Monterey and Lani.pill 
Streets, Honolulu., Territory o:r Hawaii. · 

Specification 5a In that Major Donald R. MacKay, Quartermaster 
Corps, did., at Honolulu, Territory of Hawaii., during the 
months of July, August., and September 1943., conduct~ 
self to the prejudice o:r good order and military discipline 
when., for his own personal gain and benefit., he., during the 
said period., wrongfully ordered and caused :Teclmician 
Fourth Grade Raymond A. GoQdwin., Technician Fourth Grade 
George M. Dover, Corporal Roy E. Elliott., Technician Fifth 
Grade John c. Leese, Technician Fifth Grade Carlos A. 
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Leonard, Private First Class George N. Nicolaides, Pri
vate First Class Ernest I. Steiner, Private First Class 
Peter J. Mistretta, Private John R. Mills., Private John 
G. Domley, and other military personnel whose names· are 
unknown, all of the 927th Quartermaster Company, Boat, 
Aviation, to work, individually or as a part of a detail of 
one or more persons., during their official duty-hours on 
and about the premises of his, the said :Major's home at Mon
terey and Lanipili Streets, Honolulu, Territory of Hawaii. 

Specification 6a. (Order of nolle prosequi). 

A nolle prosequi to Specification l, Additional Charge II, and Speci
fication 6, Additional Charge III, was entered by the prosecution 
pursuant to a direction of the convening authority. The accused pleaded 

. not guilty to all other Specifications and to all Charges. He was found 
not guilty of Charge II and its Specification, Additional Charge II and 
Specification 2 thereof, and Specification 3 of Additional Charge III. 
He was found guilty of Specification 4, Charge I, afte~ substituting 
therein the phrase •two hundred forty-four (244) board feet of lumber 
of the value of over $15• for the phrase •eleven hundred twenty-five 
(1125) board feet of lumber of the value of over ~;'50-; guilty of Speci
fication 5, Charge I, after substituting therein the phrase •of the 
value of about $20• fqr the phrase •of the value of about $22.50-; and 
guilty of all other Charges and Specifications. He was sentenced to 
be dismissed the service •. The reviewing authority approved only SG-much 
of the finding of guilty of Specification 5., Additional Charge Ill, as 
involves a finding tnat the accused did., during the time and at the place 
all~ged,.conduct himself to the prejudice of good order and military 
discipline when., for his own personal gain and benefit, he, during said 
period, wrongfully ordered and caused 'l1/4 Raymond A. Goodwin, T/4 George. 
M. Dove:c, Corporal Roy E. Elliott, T/5 John c. Leese, T/5 Carlos A. 
Leonard., P~c. John N. Nicolaides, Pfc. Ernest I. Steiner., Pfc. Peter J. 
Mistretta., Pvt. John G~ Downey, and other military personnel whose names 
are unknown, all of the 927th Quartermaster Boat Company, Aviation, 
to work, individualliy or as a part of a detail o! one or more persons., 
during their official duty hours, on or about the premises of the 
accused's home at Monterey and Lanipili Streets, Honolulu, Territory 
of Hawaii, approved the sentence and forwarded the record of trial for 
action under Article of War 4S. 

J. 'Evidence for the pro~ecution& 

The accused was commanding officer of the 927th Quartermaster.Boat 
Company, Aviation, from some time prior to July 1943 until 7 October 
194'.3, -when he was relieved of his command (R. 53 1 146, 256). Throughout 
the period stated, the unit was stationed on Ala Moa.na Road., in the City 
of Honolulu., Territory of Hawaii (R. 52). It vtas stipulated on the · 
record that the home of the accused referred to in the several Speci
fications., the construction of which was completed during the yea:r 1943, 
is located at Monterey and La.niplli Streets, City of Honolulu (R. 37). 
References in this opinion to the •home• or •house• of the accused are 
intended to refer to that rece.ntl.y constructed, private residence.,, 
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For .convenience of presentation, the balance of the evidence for the 

prosecution will ba summarized und~r title references to the several 

Specifications to which it relatesa 


Charge I, Specification,l• 

. In the early part of September 1943 the accused caused Sergeant 

Benjamin R. Fleming and T/4 John J. Frank, both members of his Company, 

to take a 65 gallon Westinghouse electric water heater from the organi

zation area to accused's house (R. JS, 39, 166, 16?). ,Sergeant.Frank 

took the 6erial number of the heater because he •figured• that he 

•might get in soma trouble over it later on•. The number so taken was · 

lll259 (R. 166). He subsequently saw the heater in the accused's house 

and noticed that it had been connected up for use (R. 16?). At·this 

time he again checked the serial number to make certain that,it was the 

same heater (R. 167). The heater was property of the United States 

furnished and intended for the military service thereof (R. 61). Its 

fair market value in September 1943 was in excess of $50 (R. 37). 

Having learned that a report respecting him had been made to the 

Inspector General of the Seventh Air Force, the accused went, at ?145 

A.M. on 6 October 1943, to the quarters of the Company supply officer 

(First Lieutenant Robert L. Gallaway) and said to the supply officer 

•come over here close to the dry dock where we can talk•. 'I'he two of them 
walked c;iver to the dry dock and the accused said 11 Lieutenant Richey 
turned ma into the I.G. Now there are certain things I want to get . 
straightened up• (R. 5?). The accused then proceeded to tell the supply 
officer that he had taken the wa~r heater early in September, that no 
receipt had ·been given fot' it and that he desired the supply of.ficer to 
prepare a memorandum receipt, ante-dating it to 2 September 1943~ Accused 
added •I want you to do that personally, and not have one o.f your 
clerks do it• (R. 57). The requested receipt was prepare.d, dated 2 
September 1943, was signed by the accused and was then filed among the . 
official records o.f the supply office (R. 55, 59; Pros. Ex. C). At the · 
time the accused requested the supply of.ficer to prepare... the receipt 
he •seemed quite up'set. In other words he was very red in the face, 
and seemed highly nervous• (R. 58). 

Charge I, Specification 2. 

On or about 12 July 1943, the accused caused Private Daniel P. 

Gluck, a member of his Company, to take ·a "Walker Turner• wood joiner, 

complete.with guard, motor and pulleys, from the organization area to 

the accused's house where it was applied by the accused to his O'ifil use 

and benefit (R. 104, 147-149). This implement, at the time, ha.d a l'air 

market value in excess of $50 (R. 140) and was the property o:t the 

United States .furnished and intended for the military service thereof 


· (R. 651 103). The implement was returned to the organization area 
.after an investigation by the Inspector General was commenced (R. 104) •. 

Charge I,· Specificat;on 3. 
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On or about 12 July 194.3, the accused caused Private Gluck to 
take a "Stanley" portable electric circle· saw from the organization area 
to the accused's house where it was applied by the accused to his own 
use and benefit (R. 106, 147-149). The accused was at the house when 
the saw was delivered and personally gave directioner respecting the 
unloading of the saw (R. 149, 150). At the ti.'lle of such taking, the 
saw had a fair market value in excess of $50, .and was the property 
of the United States, furnished and intended for the military. service 
thereof (R. 65, 143). · · 

Charge I, Specification 4. 

On or about ? September l9L:3, the accused caused S/Sgt. John P. 
Owens _and Private John G. Dol'II'ley, both members of his company, to 
take a load of No. l merchantable select lumber from the organization 
area to the accused's house where the accused applied it to his own 
use and benefit. The evidence as to the quantity of the lumber taken 
varies fran 16 pieces to 50 pieces. The size of the pieces was ap
proximate'.cy" l x 12 x 12 (or 14) (R. 88-90, 107, 191, 221). The lumber 
so taken had, at the time, a fair market.value in excess of $15 and was 
the property of the United Stateat .t'urnished and intended for the mili
tary service thereof (R. 191, 208). 

Charge I, Specifications. 

On or about 5 -October 1943, the accused caused Corporal Clement 
Thomas, a member of his Company, who -was at the time serving as the 
accused's chauffeur, to take a 50 yard bolt of blue denim cloth from 
the organization supply room and place it in the accused's car, in 11hich" 
it was subsequently transported to the accused's house 'Where it was applied· 
by the accused to his own use and benefit (R. 181., 189). An unused 
portion of this cloth was returned to the organization supply room by 
the accused, personaµ.y,, after the investigation by the Inspector General 
was commenced (R. 73). 'I'he cloth so taken had, at the.time, a fair 
market value of approximately $20 and -was the property of the United · 
States, furnished and .intended for the milltary service thereof (R. 
221, 223). It -was purchased by the organization purchasing agent on the. 
same day that it was taken by the accused, and "Was actua~ held in the 
supply room on'.cy" about halt an hour (R. 181, 184, 189, 221). 

Additional Charge _I, Specification 1. 

On or about 12 August 194.3, acting under instructions given to 
him personally by the accused, S/sgt. Owens removed ten or niore sheets of 
ply-wood,·each measuring 5/8 x 48 x 96., from a ,stockpile in the organiza
tion area and transported them to the·accused 1s house (R. 91). These 
sheets were smooth on one side and rough on the other (R. 91). A. fe,r 
days later the accused stated to Sergeant Owens that the ply-'l'fOod which 
the Sergeant had delivered to the accused's house niva.sn•t smooth on both 
sidesn and instructed the Sergeant to return to the house, pick up the 
p~-wood and take it to Hickan\ Field and exchange it for ply-wood .that 

, 
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was ·smooth on .both sides (R. 9;2). Pursuant to those instructions the 
Sergeant did pick up the ply-wood at the accused's house and did take it 
to Hickam Field and exchange it for ply-wood that was smooth on both 
sides, which latter ply-wood he promptly delivered to the accused 1s 
house (R. 92, ·93). All. of this transportation was effected by the use 
of Arrey trucks, and Sergeant Owens was accompanied by Pfc. Earl·E. Dry
den on the first trip to the accused's house and by three other enlisted 
men (McCord, Lee and Ford) on the trip to Hickam Field (R. 91, 93). 
'!he ply-wood so taken from the stockpile in the organization area had, at 
the time, a fair market value of approximately $20 and was the property 
'of the United States furnished and intended for the military service 

thereof (R. 1011 109). 


Additional Charge I, Specification 21 

On or about 4 September 19431 the accused brought approximately 
75 pounds of white lead to the organization area in his private automobile 
and directed s/sgt. Norman Godley, -who was in charge of the organization 1 s 
paint shop, to take the lead up to the paint shop and mix it (R. 122, 
123). ,Sergeant Godley thereupon took the lead to the paint shop and, 
with the assistance of another painter in the shop (Corporal Loring w. 
Stedman), mixed it into paint, using in the process seven gallons of 
linseed oil and one quart of drye:i;-1 which at the time were property 
of the United States furnished and intended :for use in the military 
service. 1'he accused was aware of the amount of the Government owned 
ingredients that were to be used, as he had previously obtained from · 
Sergeant Godley, a statement of the materials required to make the 
quantity of paint necessary to paint accused1s house (R. 124, 125, 128). 
After the paint was mixed it was taken to the accused1s house, where, under 
the supervision of the accused, it was used in painting the house (R. lZ/1 
128, ·203,-204). The linseed oil and dryer used in mixing the paint had, 
at the time, a fair market value in excess of $7.70 (R. 145). 

Additional Charge I, Specification 3. 

On or about 29 August 1943, the storage b~ttery in the -accused's 

private car having become too exhausted to function satisfactorily, the 

accused caused Sergeant Harold H. Todd, a member of his Company, to 

remove the exhausted battery from the car .and to install in its place a 

6-volt Exide battery taken from the organization's supply room. The 

Exide· battery was the property of the United States furnished and in

tended for the military service, and had, ·at the time, a fair market 

value in excess of $7.89 (R. 861 216-219, 225). The Government battery, 

having been in the accused's car about six weeks, was returned to the 


· .organi.za~ion•s supply room af'ter the investigation by the Inspector Gen
eral bad been com.enced (R. 225-226, 231). s/Sgt. William F. Moehlman 
testified that the fact of the taking of the Government battery for use , 
in the accused's car was.twice brought to the attention of the accused 
by Moehlman, who twice requested the accused to sign a receipt fo~ the 
battery. The ac?used ~eglected and failed _to sign the receipt (R. 225). 
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Additional Charge III, Specification l. 

During the early part 9f September 1943:, the accused, having 
theretofore caused two enlisted men in his Gompany 1s paint shop to mix 
several gallons of paint for the purpose, directed four enlisted men of, 
his Company (Sergeant Godley, Corporal Stedman., Corp.oral Everett V. Woll 
and a Priyate Handwork) to paint his (the accused's) house, which was 
done during regular duty hours and on duty days and for which the enlisted 
men received no compensation from the a~cused (R. 123-128, 201-203). 

· Additional Charge III, Specification 2. 

On or about 15 August 1943, T/3 ~ond H. Zimpel, a member of 
the accused's Company., constructed in the organization's carpenter shop, 
at the request. of the. accused., a ply-wood bed. The work was performed 
during regular duty hours and consumed approximately sixteen hours of the 
sergeant's time (P.. 110). The accused told Zimpel_that he desired the 
bed for use at his home (R. ·112). V,hen the construction of the bed had 
been completed the accused instructed Zimpel to h~ve it delivered to the 
organization's paint shop and to have it painted (R. lll). These in
structions were carried out., Sergeant Godley doing the painting during 
regular duty hours and using Government paint (R. 129-130). No compen9a
tion was received from the accused by_either Zimpel or Godley £or work 
done on the bed (R. 110, 130). The bed was subsequently seen at ttte accused's 
house, but after tl1e Inspec~or General's investigation was started it 
was returned to the organization area (R. 186).· 

Additional Charge III, Specification 4. 

In view of the holding of the Board of Review with respect to 
this Specification, as h~reinafter set out, it is unnecessary to sum
marize the evide~ce adduced to prove the·commission of the· offense 
alleged in tr:e Spec~ication. • 

Additional Charge III, Specification 5. 

During July, August and September, 1943., the accused, on !our 
separate occasions, caused enlisted men of his Company to perform, in 
his presence and sight, manual labor on and about the premises or his 
house, as follows: · · 

(1) On a Sunday, near the middle or July 1943, T/4 Raymond A. Good
win and T/5 John c. Leesa, performed clean-up work about the grounds 
preparatory to the commencement of the construction of the building
(R. 236,.242). This was a duty day for Leese (R. 242), but it was an 
off day for Goodwin (R. 236). Each of them was·paid i5 for the day•s
work (R. 236). · 

(2) Near the end of July or early in August 1943, Sergeant Goodwin 
and a detail of several other enlisted men of the.accused's Company, on 
a regular duty day, went to the accused's house site. and •moved llll}Jber, 
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piled 	up some lumber*** and leveled the area offa. They worked all 
day·on this detail and received no compensation from the accused for it 
(R. 237-38, 243). 4 

(3) On a regular duty dey, on or about 20 September 1943, Sergeant 
~ 	 Fleming and a detail of four other enlisted men of accused's Company · 

performed police work about the accused's house and premises, removing 
trash and debris and carting scrap to a dump (R. 41, 155, 193-194, 232). 
They received no compensation from the accused (R. 155, 193). 

(4) On a regular duty day, on or about 25 September 1943, Sergeant 
Goodwin and a detail of six other enlisted men of the accused's Company 
performed a variety of manual labor at the accused's house. Two of _the 
men worked inside of the house, unwrapping dishes, moving and arranging 
furniture and performing other like chores. The other five men worked 
about the grounds surrounding the house, removing and hauling away trash 
and doing geperal clean-up work (R. 194-195,.210-211, 244). None of the 
men received any compensation from the accus~d (R. 245). -Captain Walter 
E. Kahler testified that two ~f the enlisted men objected to working on 
this detail and went to see the accused personally about it (R. 211)· • 

. In the course of his testimony. for the prosecution, Captain 
Kahler also testified that, prior to the investigation by the Inspector 
General, he had warned the accused with respect to the latter's taking of 
Government property, telling the accused that "he was sticking his neck 
out by doing it• (R. 211). 

4. At the close of the prosecution's case the defense counsel made 
a number of motions, all of ~nich were denied. ·The only one requiring 
consideration in this <;>pinion is as :tollowsa 

•The accused, at this: time, moves the court to strike out all 
of the evidence which applies to Specification 4 of Additional 
Charge III, for the reason that the United States has not, by 
the presentation of ap.y proper evidence, shown the accused to be 
guilty of a:ny properly charged offense• (R. 253, 254). 

A motion to strike the same Specification (Specification 4, Additional 
Charge III), made at the time of arraignment", on the ground generally ' 
of multiplicity and indefiniteness, was denied (R. 24-29). 

5. Evidence for the defense. 
t 

The accused, after having his rights as a lfitness explained to\ · 
him, elected to testify under oath in his own behalf. Before testify
ing with r-espect to the matters dealt with in the Specifications on which 
he was tried, he testified at some .length (15 pages in the record) with 
respect to his background, his experience and employment in civil life, 
his assignments after being called to active duty in the A:rmy and the 
recognition which his services in the .Arrq bad received. He has lived 

,· 
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in Hawaii since he was seventeen years old (1926). He had been a tile 

setter by trade and was engaged in that work from 1926 until 1933. He 

then worked for seven years for Standard Oil Company of California, 

handling cash and checks aggregating from f;20,000 to $40,000 per month. 


· His accounts were never questioned. He is married and has a daughter 
three years old (R. 255-257). He was called to active duty in April ·
1941, and was at once made commanding officer of the 39th.Maintenance 
Company, stationed at Hickam Field, T.H•. He developed some knowledge 
of marine transportation and suggested the formation of a Quartermaster 
boat company to engage in rescue work. As a result of this suggestion 
the 9Z7th Quartermaster Boat Company was ·organized, and he was made 
commanding officer of it at the time it was activated on 8 August 1942. 
Numerous exhibits were offered in evidence commending the crash boat 
service (rescue work) which the boat company performed during the time 
the accused was in command (R. 258-269; Def. Exs. 8-19). . 

-With respect to the offenses for which he.was tried, the testimony 

of the accused corroborated.in the main the testimony adduced by the 

prosecution. He denied, however, that he was aware, prior to the in- · 

vestigation by the Inspector General, that a Government battery had 

been placed in his car, and he denied that he had ever been requested 

by.Sergeant Moehlman. to sign a memorand1m1 receipt for. a battery (R. 314),. 

but he conceded that he had directed a Sergeant Rains togo up to his 

house and bring his car to the organization area, telling him that the 

car had •a dead battery" and adding 11You had better take a battery with 

you• (R. 312). The accused also denied that,he ever told anyone that 

the bed which was const:ructed in the carpenter shop was for his use, and 

he further denied that he had ever directed anyone to paint the bed 

(R. 319). . . . 

Apart from the. above denials, the accused's testimony dealt ma.inly 

with matter offered in extemiation or by way of explanation of his actions;. 

Shortly after the attack on Pearl Harbor, he donated to Government use 

approximately 2000 board feet of pine lumber from his personi:i.J:stock

(R. 283). Also, he at this time gave the Government free use of a large 

quantity of building tools and equipment owned by him personally. This 

was. offered as 0 matter in extenuation• and not as a defense (R. 284-285). 

The wood joiner and the portable saw were taken "in plain vlew1' of all . 

of the men in the Company. They were taken for temporary use only, and 

for the purpose of supplementing the building contractor's equipment. They 

were returned.in good condition (R. 287-288). Accused intended to com

pensate the enlisted rri.en £or painting his house but failed to do so be

cause •it soz·t of slipped my mind• (R. 311). Permission was obtained from 

superior authority to use enlisted men to paint the house ~provided they 

were used after duty hours and with tlieir consent• (R. 3o6-308;' ~f. Ex. 

43). 'l'he bed was made for the purpose of training his men in the use 

. of the swing saw (R. 316). Accused had had four efficiency ratings prior 

to being relieved of his command. They v;ere •Excellent, excellent, superior 

and excellent• (R. 326, 32?)~ · ' · 


· Colonel Kinsley W. Slauson, Quartermaster for the Seventh Air · 

Force., testified that the accused had worked under his supervision since 

April 1941·, that the efficiency of the accused compared favorably 

1Q..th that.of other officers and that accused's reputation for truth 
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and veracity is good (R. 351-352). 

Two other witnesses for the defense testified as to accused's 
good reputation for truth and veracity (R. 353-354, 355-356)~ 

It may be added that, in his closing argument to the court, the 
defense counsel stated •I am entirely convinced that the accused has 
had a fair trial• (R. 370). 

6. The offenses alleged in the five Specifications of Charge I 
and the three Specifications of Additional Charge I are all laid under the 
94th Article of War. All of the elements of each offense are fully es
tablished by the competent and-1:gal evidence of record~ As to each 
offense alleged, the evidence is conclusive that the accused did, on or 
about the date alleged; knowingly and willf'ully apply to his own use and 
benefit the particular article alleged, that the then fair market value 
of such article was equal to or greater than the amount alleged and· that 
such article was, at the time, the property of the United.States, ' 
furnished and intended for use in the military service thereof. The fact 
that these articles were, iJi each instance, taken with the knowledge of 
one _or more enlisted nienofthe Company and thus, to that extent, openly, 
as claimed by the accused, supplies no excuse or justification. The 
action of the accused in compelling enlisted men of his Company to assist 
in the commission of the offenses only serves to aggravate the noxious 
character of the offenses. This entire series of transactions reflects 
not only a callous disregard by the accused of his duty to conserve 
Government property (and to encourage his men to do so) but also a deli
berate and willful attempt to defraud the Government, by converting to 
his own use a large number of articles of Government property. Accused's 
actions were so brazen and utterly defenseless as to evoke from a fellow 
officer the warning that he was 11 sticking his neck out•. The Board of 
Review is of fue opinion, therefore, that the conviction of each of 
these Specifications was not only warranted, but required, by the evi
dence. · 

7, Specifications l, 21 4 and 5 of Additional Charge III are laid 
llllder the 96th Article of War. Specifications 1 and 2 present no problems/ 
The competent and legal evidence of record is clear and convincing that 
the accused did, on or about 4 September 1943, for his own personal gain 
and benefit, cause the enlisted men named in' Specification l to paint 
his house, during their official duty hours, and did, on or about J.5' 
August 1943, for his own personal gain a.rd benefit, cau~e the enlisted 
men named in Specification 2 to construct and paint, with Government 
paint, during their official duty hours, a ply-wood bed, which upon 
completion was removed to the accused's house. Such conduct was clearly 
of a nature to bring discredit upon the· military service, ·and hence was 
violative. of the 96th Article of Y/ar. It not only involved a.wrongful 
appropriation by the .accused of the services of the enlisted men during 
their official duty hours, but, by :i,eason of its nature, was conducive 
to personnel problem~ which would ·be highly prejudicial to good order 
and military discipline~ 
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Specification 4, Additionai Charge III, requires a more detailed 
consideration. An analysis of its provisions discloses that this Speci
fication (1) alleges a ntunber.of distinct and separate offenses (2) · 
does not allege or describe the various Government vehicles 'Which the , 
accused is contended to have used in the commission of the offenses, (3) 
does not allege the dates of the commission of the alleged offenses, 
and (4) doas not allege axry desc~ption or the persons or material.a 
hauled, or the points between which they were hauled. Because or these 
detects it was not possible for the accused either to prepare his defense 
to the charges asserted in the Specification or to make his pleas to 
the various offenses attempted to be charged therein. ' 

•The omission of essential elements in Specifications cannot 
be overlooked or lightly passed over. This method of pleading 
.is too uncertain and inde!iriite to acquaint the accused with 
the specitic orrense as to which he must defend,, and might de- . 
prive him of the opportllility to offer a plea or former jeopard;y 
in a subsequent trial for the same offense. The Speci!ication 
is fatally detective• (Dig. Op. JAG 1912-1940; Section 428 
(10),, CM 125539, CM 128775). 

The test has also been·stated as follows: 

•The determining question in each case is whether the accused 
has sufficient notice of the offense with which he is charged• 
(Dig. Op. JAG 1912-1940, Section 428 (10)).· 

Likewise, it is well settled t.~at one Specification should not allege 
several separate offenses. The Manual for Courts-Martial 1928 speci
fically provides: 

0 0ne Specification should not allege more.than one offense,, 
either conjunc~vely or iil the alternative• (par. 29E,). 

Under the circumstances,, the Board o:t Review is of the opinion that Speci
fication 4, Additional.Charge III, is fatally defective,, and that the 
court erred in not granting defense counsel's motion to strike it. Having 
denied defense counsel's motion to strike this Specification,, the court 
erred again in denying the motion of defense counsel,,. made at the close 
of the prosecution's case,, to strike all.evidence applicable to. it. 

Over objection by the defense counsel, the court admitted at the 

trial an instrument relating to this Specification,, loosely termed a 

•bill of particulars•, 'Which was offered by the prosecution •as a part ot 
the pleading11 (R. 28,, 29),, and which set out details respecting thirty . 
separate instances of alleged 11 :1.mproper use of Government transportation• 
(R. 29-31). The admission of this instrument was error, there being no 

authority of law for it. The use of bills of particulars has never 

been authorized for court-martial procedure. A fatally detective Speci
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fication may not be cured by that means• 

. Specification.5 of Additional Charge III alleges that the accused._ 
did, during the months of July, August and September 1943, conduct him
self to the prejudice of good order and military discipline by ordering 
and causing various named enlisted men of his organization to work, .during 
their official duty hours, on and about the premises of. his home, at 
Monterey and Lanipili Streets, Honolulu., T.H. The competent and legal 
evidence adduced by the prosecution under this Specification fully 
wa?Tanted the court's finding of guilty of the offense alleged. The 
accused not only failed to controvert this testimony, but., on cross
examination, expressly admitted the truth of it (R. 329). That such 
conduct on .the part of the accused was violative of the 96th .Article of 
War is too·clear to require discussion. 

8. There were presented to the reviewing authority clemency peti
tions signed by eight of the eleven members of the court who heard 
and decided the case. Notwithstanding such clemency petitions, how
ever, the Aciing Staff Judge Advocate reconmended that the.sentence 
be approved; and the ~eviewing authority, in forwarding the case for 
action under Article of War 48, made no reference to the clemency recom
mendations. · 

9. The records of the War Department show ¼at the accused is 34 
years of age. He was bom·in Toronto, Canada, and became an American 
citizen through the naturalization of his parents in Hawaii, in 1928, 
before accused became of age. He graduated from high school in 
Hawaii in 19'Zl, and thereafter attended a trade school two years, 
specializing in building and tile and marble work. · In civil life he 
spent five years in building and construction work and seven years 
in a clerical position with Standard Oil Company of California. He 
was conmissioned a second lieutenant, QMC, Officers Reserve Corps, 29 
September 1934; was promoted to first lieutenant 2 Novembai" 19401 to 
captain 30 May 1942., and to major 4 November 1943; and has been on. 
active duty since 12.April 1941. 

10. The court was legally constituted and had jurisdiction over 
the accused and the subject matter•. No·errors injuriously affecting the 
substantial rights of the accused were comnitted during the trial. In 
the opinion of the Board of Review the record of trial is legally insuf
ficient to support the findings of guilty of Specification 4, Additional 
Charge III, but is legally sufficient to support all other findings of 
guilty and the sentence, and to warrant confirmation of the sentence. 
Dismissal, .is authorized upon either a conviction of a violation of 
Article of War 94 or a conviction of a.violation of ATticle or '!{ar 9~~ 

____{..,.o,..n_l...e,..ay.._e._}_._____• Judge Advocate. 

l<UMMM /1:~Ju~e Advocate • 

• Judge Advocate • . , 
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1st Ind. 

War Department, J.A.G.O. 19 JUL 1344 ... To the Secretary of "ifar. · · 

1. Herevrith trartsmitted for the action of the President are the 
reoord oi' trial and the opinion of' the Board of Review in the case of 
laj~r Donald R. H3.cKay ·(0-322324), Quartermaster Corps. 

2. I concur in the opinion of the ,Board of Review that the record 
of' trial is legally sufficient to support all findings, except the finding 
with respect to Specification 4, Additional Charge III, and. is leGalJy 
sufficient to support the sentence and to warrant confirmation of the 
sentence. I reco'nmend that the sentence be confirmed and carried into 
execution. 

3. Inclosed are a draft of a letter £or your signature, transmitting 
the record to the President for his. action and a form- of .Eicecutive action 
designed to carry into effect the above reconunendation, should such action 
meet witn approval. 

].tyron C•. Cramer, 
Major General, · 

J Incls. The Judge Advocate General •. 
· l - Record of trial 


2 - Dft. ltr. for sig. S/i1 

3 ~ Form of action 


(Finding of guilty of Specification 4 of.Additio~al Charge III 
disapproved. Sentence confirmed. G.C.M.O. 4Sl, 2 Sep 1944) 
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WAR DEPA..'l'./.Ti:,;EHT 

Army Service Forces 
In the Office of The Judge·Advocate General 

Washington, D.C. 

SPJGN 
c;r, 257531 

1 6 JVll 1944 
) ARMY GROUlill FORCES 

U N I T E D S T A T E S ) REPIACEMENT DEPOT NO I 

v. 
) 
) Trial by G.c.M., convened at 
) Fort George G. 1.iead.e, Maryland, 

Second Ll.eutenant ROBE11T ) '2 June 1944. Dismissal. 
- R •. HURLBUT (0-467085), Company ) 

A, 5th Replacement Battalion, ) 
2nd Replacement Regiment. ) 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, SHEPHERD and GOLDEJ.1, Judge Advocates 

1. Too Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cation: ,

CHARGE: Violation of the 61st Article of.War. 

Specification: In that Second Lieutenant Robert R. 

Hurlbut, Company A, 5th Replacement Battalion, 

2d Replacement Regiml3rlt (Inf), Army Ground 

Forces Replacement Depot No 1, did, at Fort 

George G. Meade, Maryland, on or about 0001 

16 May 1944, absent himself without proper 

leave, from his organization, and did remain 

absent without proper leave until he ·was ap

prehended at Washington, D. C., on or about·· 

1240 23 May 1944. 


• 
He pleaded not guilty to, and was found guilty of, both the Charge and 
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the Specification., He was sentenced to' be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48•. 

. 3. The evidence for the prosec:ution shows that by Special Order 
Number 75 issued on 'Z7 April 1944 by the Commanding Officer ot the 1st 
Headquarters & Headquarters Detachment, Special Troops, XIII Corps, the 
accused was relieved from assignment to the 541st Paraclmte Infantry, 
Camp Mackall, North Carolina, and was assigned to the A:rrrJy Ground Forces 
Replacement Depot No. 1, Fort George G. Meade, Maryland. The time at · 
which he was to arrive at his new· station was specified as "during day
iight hours of 15 May 1944". When he departed from Camp Mackall, he had· · 
a copy of the order in his possession and ,ras aware of its contents (R. 6; 
Pros. Exs. 1, 2). 

He arrived in Washington on the morning o~ 15 Mq 1944. After 
meeting soma other parachute o.f'ficers, he "started to oo a little drinking". 
According to his statement to the Investigating Officer, he was in a 
despondent mood because of a combination of depressing circum8tances~ 
He was suffering from "marital troubles", brooding over his .fai. lura to 
obtain a promotion af"ter almost two years in grade as ·a second lieutimant, 
and resentful of a'previous transfer from a "crack parachute battalion" 
just before it went ov.erseas. Apparently in an attempt to forget these 
woes, he cjrank heavily until by 11 the time I should have reported 'to 
· camp I was too intoxicated td come back". When sobriecy returned and 
he realiaed he was -AWOL~ he was "af"raid to report to camp" and con- " 
·tinued to imbibe. Seven days wore spent by him in this manner (R. 7-8,·. 
11-12; Pros. Ex. 3, 6). 

On Z3 :May 1944 First Lieutenant Maurice M. Morgan or the 

300th Military Police- Company, Washington,. D. c•., w~s inf~rmed of the


1accused's unautb:>rlaea absence and was advised to search for him at · 
the Ambassador Hotel. After inquiring of the hotel manager., Lieutenant 
Morgan went to _the Hi-Hat Club. The accused entered that establish
ment some time later and was immediately placed under arrest. Upon 
being interrogated in his room, he stated t_hat •he had been on a 
drunk:11 and that he had purchased a ticket to Fort Meade at the sta
tion from which 11he had just come * ,;~ * ,a ·few minutes prior to his 
apprehension". He was taken to Fort Meade, and at 1830 o'clock he 
signed the "Incoming Register" (R. 7-lOJ Pros. Exs •. 4, S) •· · 

.,. 4.· The accused, ai'ter he had been apprised of bia rights rela
tive to te_stifying or remaining silent, took the.atand 1n his own. 
defense. His account d1ci not dif'fer material.17 from. that contained 
1n his statement to the Investigating Officer. 1 : • 

. ,.,•. 
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Upon leavi~ Camp Itackall on 8 May 1944, he proceeded first 
to Waterloo, Iowa, _then to Chicago, Illinois, and finally to Washington, 
D. C. ¼hen he parted from his wife in Chicago, they were •a little 
bit on the 1 outs 111 , and she probably "went off*** without expecting 
to make up11 • 'ey the time he arrived in Washington his 11 spirits -weren't 
exactly what they should be". In Washington he njust started to ,cirink:11 

in the company of several other officers. He "remembered t~t on Ma;z · 
18th ,J;iJ would have been a second liaut~nant for two years, and i):i~ 
sort of made_ up /fdi] mind" not to report until that date. That was not 
perhaps the exact reason for his conduct, but lie "thought about itlJ. He 
did not realize that he was AWOL until the· next day•. Fr.om 16 May to . 
22 May 1944 he appreciated the significance of his unauthorized absence 
but he "was just too afrai.d to come back to camp" (R. 13-18). 

He decided to report on 23 May 1944. In his own words, 

11 I had made up TJIY ml.nd ~ * * that I\would re
turn to camp right then and there, and I bought nry 
ticket. First, I had called :up as to informat4on · 
about train schedules, _and so forth,. and found that 
they ran very frequently, and when I had made that · 
decision, I was rather .close to the ,train statio~, ' 
·I went up and bought nry ticket, and was coming back 
to the hotel and I decided I would go in for a bottle 
of beer, go up, pack my bag, go back to the train sta~ 
tion and come out to camp. n · 

He was apprehended a~ he· entered. the "bar (R. 17) • 

. 


The ticket was introduced _into evidence as a defense exhibit. 

It was stamped "May - 7 14411 • The accused stated that on that date he 

was at Camp Mackall (R. 18-19, Def'. Ex. 1). 


5". The Specification alleges that· the accused did 11on or about 
· 0001 16 iiay 1944, absent himself 'Without proper leave until _he was 

apprehended at i1a~hington, · D. C_. on or about 1240 23 May 1944". · 
, I . , , , . 

The proof required to sustain .a conviction for absence without 
proper leave is n(a) That the-accused absented himself from his command, 
~rd, quarters,,station, or camp for a_certaiµ period, as alleged; and 
(b) that such absence was Yiithout authority from anyone competent·to give 
him leave". The evidence is clear that the accused was transferred from 
a parachute unit at Camp Mackall to an orgamzation at Fort Meade, Mary
land; that he was directed to report to ·his new outfit on 15 May 1944; . · 

.:. 3 
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and that, without permission from anyone cx:>mpetent w grant it, he 
remained absent from his duly assigned station until apprehended on 
23 May 1944. His marital tribulations, his inability w obtain a 
promotion after long service, and his outraged feelings at being de
prived of an opportunity to go overseas riei ther justify nor even · 
extenuate his conduct. No soldier, whether an officer o:i; an enlisted 
man, may leave his appointed place of duty 'Without proper le ave merely 
because of personal misfortune or private pique. 

6. The accused is about 23 years of age. The records of the War 
Department .show that the accused was commissi.oried a second lieutenant 
on 2 }l.ay 1942, effec·dve 18 :May 1942, and that since that last date he 
has been on active duty as an officer. 

?. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the 'trial. In 
the opinion of· the Board of Heview too record of trial is legally sufficient 
to support the .findings and the sentence and to warrant con.fi.nnation thereof. 
Dismissal is authorized upon a convicti.Of:l of a violation of Article of War 
61. . 

~ !'~Judge Advocate. 

V 

. ~~ , Judge Advocate • 

...Ji:~~,Judge Advo·cate. 
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SPJON 
·CM 257531 

1st Ind. 

War Department, J .A-.G.0.2 3 .JUN 1944 - To.the Secretary of War. 

1. Herewith transmitted for the action of the President are 

the record of trial and the opinion of the Board of Review in the 

case of Second Lieutenant Robert R. Hurlbut (0-467085), Company A, 

5th Replacement Battalion, 2nd Replacement Regiment. 


2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. I recommend that 
the ·sentence of dismissal be confirne d and ordered executed. 

3. Inclosed are a draft of a letter for your si~ature, trans
mitting the record to the President for.his action, and a fonn of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with.appr,,oval. 

Myron c. Cramer, 
. Major General, 

The Judge Advocate General. 

3 	Incls. 
1 - Record of trial. · 
2 - Dft. ltr. sig. 

of S/,1. 

3 - Fonn of action. 


(Sentence of di$1D.issal confinned. G.C.M.O~ i+rn, Z7 Jul 1944) 
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WAR D&ARTMENT 
Army Service Forces 

In the Office of The·Judge Advocate General 
,iashington, D. c. (149) 

SPJGQ 
C\1 2'17546 .·; 7 JUL 19'1; 

U N I T E D S T A T E S 	 ) 65TH INFANTRY DIVISION 

) 


v. 	 ) Trial by G.C.M., convened at 
) Camp Shelby, Mississippi, 29 

Second Lieutenant FRANKLIN ) May 1944. Dismissal•. 
R. LESLIE ( 0-103872'7), Chemi-) 

cal 'Warfare. ) 


OPINION ot the BOARD. OF REVIl.W 
ROUNOO, GAMBRELL and FREDERICK, Judge Advocates. 

-------·----- 
l. The Board of Review·has examined the record o.t trial in the 

case o£ the· officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE: Violation of the 96th Article of war. 

Specification l: · In that Se~ond Lieutenant Franklin R. Leslie, 
153d Chemical Decontamination Company, did, at Camp 
Shelby, Mississippi, on or about 11 February 1944, wrong
fully and unlawfully advise and encourage the preparation 
and .forwarding to The Inspector General of llO identical. 
letters, each written and signed by an enlisted ipan ot the 
153d·Chemiqal Decontamination Company, the body of each of 
said lette:rs being in substance.as follows, 

I have long felt it my patriotic duty to . 
be a part o£ the army of the United States but 
when undo pressure and coercive measures are 
practiced against both men and officers, I can 
not but feel that corrective measures should be 
taken. 

I am therefore asking that the activities of 
7JfJ' co:imnanding Officer be investigated. 

which said letters were designed to discredit Captain John 
E. Williams, then commanding the 153d Chemical Decontamina
tion Company,· ld.th higher authority. 

http:substance.as
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Specification 2: In that Second Lieutenant Franklin R. l.,eslie, 
153d Chemical recontamination Compan~, did, at Maneuver· 
Director Headquarters, Lebanon, Termessee, on or about 
28 February 1944, with intent to deceive Major Horace F. 
Brown, officially state to the said Major Horace F. 
Brown that he had no knowledge of 110 identical letters., 
each written and signed by an enlisted man ot the 153d . 
Chemical Decontamination Company and addressed and mailed 
to The Inspector General, the body ot each or said letters · 
being in substance as follows: 

I have long felt it my patriotic duty to be a 
part ot the a.rrrry of the United States but when undo 
pressure and coercive measures are practiced against 

·both men and officers, I can not but feel that 
corrective measures should be taken.· 

I am therefore asking that the activities of my 
commanding Officer be investigated. 

which statement was known by the said Second. Lieutenant 
Franklin R. Leslie to be untrue in that he, the said Second 
Lieutenant Franklin R. Leslie, had advised ai,d encouraged 
the writing of said letters. 

Specification 3: ,In that Second Lieutenant FrankJin R. Leslie, 
153d. Chemical Decontamination Coqiany, .did, at Camp Shelby, 
Mississippi., on or about 8 April 1944., with intent to de
ceive Lieutenant Colonel Roland E. Simms, officially state 
to the said Lieutenant Colonel Roland E. Simms, that he, the 
said Second Lieutenant FrankJfo R. Isslie, had never discussed 
promotions with the enlisted men of his company'and that he 
had no knowledge of 110 identical letters, each written and 
signed by an enlisted mBll of the 153d. Chemical Decontamination 
Company, and addressed and mailed to The Inspector General., 
the body of ea.ch of said letters being in·subsl.ance as follows: 

I have long felt it my patriotic duty to be a part. 
ot the arrrrr ot the United States but when undo pressure 
and coercive llleasures are practiced against both men and 
officers, I can not but feel.that corrective measures 
should be taken. 

' I am .therefore asking that the activities of my-
commanding Officer be investigated. · 

• 
which statement was known by t;-.e said Second Lieutenant 
Franklin R. Leslie,' to be untrue in that he, the said 
Second Lieutenant :Franklin R. Leslie, had discussed 
promotions with the enlisted men of his company and had 
advised and encouraged the writing of the above described 
letters. 
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ADDITIONAL CHARGE: Violation of the 96th Article of War. 

Specification l: In that Second Lieutenant Franklin R. Leslie, 
· 	 153rd Chemical Decontamination Company, did, at Camp 

Shelby, Mississippi, on or about ll February 1944, and 
at diverse times and places thereafter, wrongfully and 
unlawi'ully conspire with !>rivate First Class Joseph c. 
Thomas to discredit Captain John E. Williams, then 
commanding the 153rd Chemical Decontamination Company, 
with higher authcrity1 by procuring enlisted men of the 
153rd Chemical Decontamination Company to write letters 
to The Inspector General impugning and censuring the 
official actions and policies of the said Captain John 
E. Williams, and by causing said letters to be mailed 
to The Inspector General. · · 

Specii'ication 21 In that Second Lieutenant Franklin R. Leslie, 
l53rd_Chemical Decontamination Company, did, at Camp 
Shelby, Mississippi, on or about ll February 1944., wrong
!ul.ly and unlawfully advise., influence, and encourage 
Private First Class Joseph c. Thomas to procure enlisted 
men of the 153rd Chemical Tucontamination Company to write 
letters addressed to 'l'he Inspector General impugning and 
censur~g the official actions and policies'of Captain 
.John E. Williams, then commanding the 153rd Chemical Decontami
nation Compacy-1 thereby injuring., impairing., and interfering 
with the effectiveness of duJ..¥ constituted militar,r author
ity. ' . 

Before pleading to the.general issue, accused, through defense counsel., 

contending that Specilication l of the Charge and Specification 2 of the· 

.Additional. Charge are in substance the same and allege the same offense., 

made a motion that the prosecution be required to elect upon which of 

these Specifications it would proceed to trial. The motion was denied. 

Thereupon., defense counsel- made a motion that the .Prosecution be re

quired to elect upon which charge (the original. or the additional. Charge) 


·it would proceed to trial. This motion was al.so denied. Accused pleaded 
not guilty to, but was fowd guilty of, ail Charges and Specifications. 
No evidence of' previous convictions was introduced at the trial.. Ac
cused was sentenced to be dismissed the service. The reviewing authority 
disapproved so much or the :finding of guilty or Specification 3 of the 
original. charge as involves a tinding ot guilty.of' making a :false 
otficial statement by asserting that he 0 had never discussed promotions . 
wi.th the enlisted men of ·his compa.cya, approved the sentence and fotwarded 
the record of trial for action under Article of·war 48. · 

. 	 . 
J. The accused, a colored officer, was assigned to and joined the 


153rd Chemical. Decontamination Canpany1 commanded by Captain John E. 

Williams, a white officer, on Z1 August 1943 (R. 12)., and served as a 

platoon leader and as supply and executive officer of the company until 
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Lieutenant Charles H. Ha:in!eld (a lrllite of.ficer) reported for duty with 
the company on or about 18 October 1943, at "Which time the accused was 
relieved as executive officer and Lieutenant Hainfeld, who was senior 
in rank to accused, assumed those duties (R. 13). 

During the latter part o! December 1943 accused discussed promotions 
with Captain Williams his company commander. He mentioned the fact that 
he was from the North and that Captain Williams was from the South, and 
expressed the belief that colored officers would not be promoted, especial-· 
ly to the grade 0£ company commander (R. 14). During the month of 
January 1944 (the exact date not being s}?.own), Captain Williams recommended 
Lieutenant Hainfeld for promotion. Lieutenant Hainfeld received notific
ation of his promotion on or about 2 February 1944 (R. 15). On 22 Jan
uary 1944 and on 7 February 1944 the accused submitted to his compa.ny
callQlander letters addressed to The Adjutant General, requesting transfer 
because of alleged •1ncompatibility11 with his COIJJTJanding officer (R. 15, 
80, 81, Pros. Ex. A). Toward the end of February 19'44 accused again · 
discussed promotions with Captain Williams 11very much in the same manner• 
as in December 1943. Captain Williams imparted to accused the information 
th~t he was advised that the 153rd had been designated as a colered 
company and would be commanded by a colored officer when it went over
seas.· .He further expressed the opinion that the best qualified colored 
officer in. the company would be promoted to tne position of company 
commander (R. 15). Accused then stated that he did not believe he 
would ever command the compai:iy (R. 16). · 

Private First Class Joseph C. Thomas was the· principal witness 
ag8:1nst accused. By diJ.'ection of the commanding general of 1jhe 
65th Infantry Divisicm, he was granted :immunity from prosecution on 
charges then pending against him, arising out of the same transactions 
as gave rise to the charges in the instant case, in consideration· of . 
his promise to testify trutn!ully and fully as to matters within his 
knowledge at the trial of accused (R. 18). · · 

Private First Class Thomas was well· acquainted w.i.th accused and prior 
to 11 February ).944 during the course of personal conversat:l.ons 1rith 
him (R. 21. 23) Thomas expressed his dissatisfaction with the distri
bution of ratings in the company (R. 22) and his belief' that the 
comp&n;?" commander was 11 very smal.111 and •quite biased• in some o.f' his 
views (R. 24).· Also accused was present at two meetings at which 
Thomas spoke. The first o.f' these meetings was held in the company day· · 
rom (R. 19) and the Company Commander was present as were also the 
comp&n;?" officers and enlisted men (R~ 19). The members of ·.the company 
were permitted to state their grievances against the Commanding Officer, 
Captain Williams (R. 20). The second meeting occurred during d:uty hours 
in Janu.ar,y 19"4 during the sesaicm o.f' a class conducted b;r accused on 
militar,y subjects (R. 24-25)., t.slle permitted anyoo.e present to say ' 
anything they had on their mind (R. 26). No other officer was present · 
(R. 25). At the meeting in the Day rcom at which the ·c~ commander 
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was present, ·Thomas had expressed the view that the company commander 
should make a greater e!!ort to understand the men and their problems 
and should be more accessible to the enlisted men of the company (R. 21). 
On the second occs.sion; when accused extended the class he was instruct

. ing the opportunity to express their views on matters affecting the 
company, Thanas expressed the belief that the low morale of the company 
was due to conflict among the officers (R. 24). 

On ll February 1944 accused was in charge of the pit detail on the 
rifle range (R. 26). This detail included, among others, Private First 
Class Thomas, Privates William Marks, Robert Johnson and Frank Diggs, 
and Sergeant John c. Allen. Thomas and Marks together operated one 
target (R. Z"l, 50). During the early part of the morning accused had 
a conversation with ThaDas near this target which conversation lasted for 
five or ten minutes (R. Z7, 51., 58). Accused·asked Thomas what was 
wrong with the men and how they felt toward the colored officers of the 
company (R •. Z7). Thomas replied that he did not know what was wrong 
with the men but that they seemed to be nverf lowt' (R. Z-,)". Accused ·did 
not appear to be happy and Thomas asked him what., if anything, the men 

. 	 could do to ·11help remedy the situation• (R. Z7). Accused asked Thomas 
i.t' he thought he could get approximately two-thirds o.t' the enlisted 
personnel to write a letter to The Inspector General in Washington, ex
pressing the grievances of the men against their commanding officer 
(R. Z-,). The ~cc~d then. further stated t,hat if such a letter were 

written the Inspector General would conduct an investigation o! the 

company., which would result in.the relle! o! the comand:ing officer 

(R. Z7). Thomas agreed to attempt to secure the writing o.t' such 

· letters (R. Z7). The conversatioli terminated after accu,sed told Thomas 

it was st.rictly in confidence and to 11 do the job very quiclcly" it he 

possibly- could (R. Z7). · 


Private :Marks saw accused and Thomas engaged 1n conversation near 
the target he was working during the morning of 11 Februar.y 1944 (R. 51). 
Accused and Thomas were standing only a !ew feet away from him lfhile 
they talked, but he did not hear their conversation (R. 51). However, 
immediately- after accused had departed, Thomas told Marks that accused 

· had suggested the writing ot letters to The Inspector General by two
thirds· o! the men 1n the compaey, and· asked Marks to assiat in rinding out 
llhether the men would write such letters (R. 51). Thomas then al.so 
talked to Private Robert Johnson, who had seen him engaged in conversa
tion with accused 1n the rifle pit (R. 56)1 stating to him1 •it•s been 
suggested that we get two-thirds o.t' the comp&n7 together to write· 
letters to The Inspector General in Wash:ingtan• (R. 56)1 without in
forming Johnson who had mads the suggestion.originally (R. 56-57). "· 
Johnson sanctioned this proposal and told Thomas to go ahead and · 
see what he could do about it (R. 56). Thomas told Johnson to pass the 
:word along to the,men that·there would·be a meeting that evening but 
not to mention to them tha:t; letters were to be written ·(R. SJ). Thomas 
al.so tallced to Diggs 1n the ri.tle pits, told li1m there was going to be 
a meeting at the li~ar;y that evening, and ·suggested that he attend and 

.bring some other men (R • .301 61.1 62). 
·'. 
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The company left the range at noon on ll Februacy 1944 (R. JO). 
During the course of the afternoon Thomas told Johnson that the meeting 
would be held at eight o'clock in the Service Club (R. 30}. Thomas 
also spread word o.f' the meeting among other members of the company 
(R. 30). Diggs and Johnson also told some of the men about the meeting 
(R. 57, 62). · 

. . 
. At about eight o'clock p.m.· on ll February 1944, more tl}an 100# 

men of the 153d Chemical Decontamination Company gathered at the 
Service Club at Camp Shelby, Mississippi (R.· JO). Thomas was in charge 
of the meeting (R. JO}., and Marks., Johnson and Diggs were among those 
present (R. 31). The meeting was thrown open £or discussion and the 
men were told that they were there to write a letter and were invited 
to express their grievances (R. Jl). Accordingly the enlisted man of 
the Chemical Decon~amination Company stated their grievances against 
their company commander (R. Jl}, (Prosecutjon Exhibit B}. '.l.'homas 
made notes of these various complaints., and then himself composed a 
letter to The Inspector General (R. Jl., Prosecution Exhibit B). This· ·. 
letter was then read to the assembled men and each. of 110 of the men 
copied the letter (R. 321 Prosecution Exhibit C). Subsequently these 
letters were signed, addressed, sealed, and many were placed upon a 
table in the meeting room (R. 32). Diggs mailed his own letter (R. 62). 
Marks gathered up all of the letters which had been placed on the table 
in the meeting room and kept them in his barracks until 14 Febru.aryl944., 
on which date he mailed them in Hattiesburg., Mississippi (R. 53). 

On Sunday., 13 February 1944, Thomas told accused that the letters • 
1n question had been written. Accused i)len asked Thomas i.f' the office~• 
had been mentioned 1n the letters and., upon receiving an a:t'.firmative 
answer, stat"ed that the officers should not have been mentioned (R. JJ). 
Thomas talked to the accused again on Mondq., 14 Februacy 1944., at about 
seven o'clock p.m. 1n the accused's hutment·~ At that time' 'l'homas _told 
the accused that less than two-thirds o.f' the men had written letters 
and that he was sorr,- he could not secure· more. The accused said., •It's 
okay, anywa-y9 (R. JJ). 

On or about 17 February 1944, 110 letters., identical in content, and 
each signed by di.t:i'erent enlisted members of the 153rd Chemical. Decon
tamination. Company., were received 1n the Office of The Inspector General., 
Washington, D. c. (Pros. Ex. C). The bo_w of these ietters., which were 
addressed to The Inspector General., were as follows, 

•I have long felt it m:, patriotic duty to be a part of 
the arm:, o.f' the United States., but when undue pressure 
& coercive measures are practiced against both men & 
officers, I cannot but.£ee1 that corrective mea:nu-es should 
be takE3n. •1' am therefore asking that the activities of 
.m:, commanding o.f'i'icer be investigated b:, your office• 
(Ex. B). ·. . 
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On or about 28 February 1944 an investigation into the ai'fairs 
of the 153rd Chemical Decontamination Company was conducted by Major 
Horace F. Brown., Inspector Generals Department., Headquarters Secood 
Arm:,., in the Tennessee Maneuver Area (R. 9). Major Brown interviewed 
the accused and., after warning him of his rights under Article of War 
24., asked the accused il he could give any information concerning the 
letters written to The Inspector General., Washington, D. c. (A letter 
identical with Prosecution's Exhibit B was shown to the accused at this 
time). The accused replied, •I had no knowledge of these letters ldlat
ever until the Inspector General came to our outfit the other dayt' (R. 10). 

On or about 8 April 1944 the accused was questioned by Lieutenant 
Colonel.Roland E. Simms., an Investigating.Officer appointed under .the 
provisions of Article of War 70 (R. 65). After advising the accused of 
his rights under the 24th Article of war, Colonel Simms asked him 
whether or not he had ever discussed promotions with enlisted men and 
whether or not he had any- kn01Jledge of certain identical letters written 
by enlisted men of the 153d Chemical Decontamination Compan;r and not 
sent through channels. The accused denied discussing promotions li'ith 
enlisted men and stated that he nhadno knowledge of this letter writings 
(R. 65). 

· Private '.l'homas admitted., on cross-examination, that he had given· 
statements to two investigating officers in which he had not implicated 
the accused in the writing of· th·e letters to The Inspector General (R. 44),; 
that he had on. a number .of occasions expressed himself as being diesaUs
fied with the lot of thElJ colored s~ldier (R. 91); and that· he had !re- · 
quently demonstrated his dissatisfaction with conditions in the 153d. 
Chemical Decontamination Company (R•.21, 22, 24, '71). . · · 

4. Evidence :tor the Defense: . 

His rights as a witness having been explained to him., the accused 
elected to take the stand under oath. The accused denied having had any 
knowledge ot or·connection with the writing of llO letters to The 
Inspector General, and denied having been· responsible for anything which 
might bring discredit upon his 'compaey- comnander (R. 71). The accused ·· 
maintained that he had rendered faithful service to his company command
er; that he had frequently conferred with the comp~y commander con
cerning policies in the company,; and that he talked with the lll8D 
concerning their personal problems only in his capacity as a oanpany 
officer (R. 71, 72). The accused confirmed the :tact that ha talked with 
Thomas in the fall about OCS, transfer, and ratings (R. 75); that he had 
talked to him about his automobile in Janua.r;r (R. 76); and that he had. 
heard Thomas express his views concerning the affairs of the canpany at 
a meeting held on 29 December 194.3 (R. 76) and at a class session in Jan
uary 1944 (R. 76). The accused asserted that he could not recall having 
had a:rry conversation with Thomas in the rifle pits on_ ll February 1944 
(R. 72),; that the conv~rsation held on Sundq, 1.3 February 1944, had 
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concerned Thomas' automobile, no mention of the writing of letters to 
The Inspector General having been made (R. 79); and that the conversa
tion which the accused had with Thomas on Monday, 14 February 1944, 
had also concerned Thomas' automobile and not the letters written to 
The Inspector General (R. 80). 

During his cross examination, accused testified that the enlisted 
personnel of the company resented the aloofness of the company canmander 
and that he also resented his Company Commander's attitude and actions 
in saoo things (R. 74). He, from time to time, discussed the enlisted 
men's problems with the company commander, but seldom got any _satis
faction. Upon one occasion the company comnander told accused, •This 
is nr:, company; I'm running it and I'm not asking for suggestions•. 
Accused ndefinitelyn resented that statement (R. 74). Regarding his 
reasons £or requesting transfer to a different organization, accused 
testified that he felt he could serve better with another unit because 
of 11 the captain's attitude~ and difficulty, and pro~le~ between us, 
and so forth * * *" (R. 81J.· · . 

The defense called a number of' witnesses who testified in substance 
that they had served with the 153d Chemical Decontamination Company (R. ~, 
90); that the accused perfo1'med his duties in an average or better than 
average manner (R. f!f7, 90); that they had never heard the accused dis
cuss promotions or grievances against the compaJV commander with the 
enlisted men of the company (R. 88); and that the accused had never 
mentioned to them anything in connection with the writing of letters 
to The Inspector General. (R. 88). 

5. The motions by.defense counsel to have the prosecution elect 
upon which of the charges and designated specifications 1t would .. . . 
proceed to trial were properly denied. Par. ?la, M.C.M., 1928, provides, 
in pertinent pa.rt, as follows, •A.motion to elect - that is, a motion 
that the pr~secution be required to elect upon which ot two or more charges 
or specifications it1 will proceed - will not be granted:8. 

., 
The testimony of Private First Class Thomas,-llhich, in its material 

phases, is in irreconcllable conflict with that ot accused, must be 
relied upon if the findings are to be sustained. Without it, the evi
dence of record-is not legally sufficient to prove that accused was · · · 
instrumental in causing .the letters in question to be written .or, · 
that he had knowledge that they had been written until he was questioned 
about the matter at a considerably later date. Private First Class 
,Thomas is an accomplice witness, and his testimony s}louJ.d therefore be 
examilled with more than ordinary caution. However, it, ,men weighed in 
connection with the evidence as a whole, it is deemed worthy- ot ballet, 
his testimony may and should be given the same .legal ettect as would 
result if he we%'$ net an accomplice. It is expressl7 provided 1n par. 
124.a, 11.c.M., 1928, that·a conviction may1>e based.on the uncorroborated 
testimony ot an accomplice. There _is no rule ot lair in the Couns of the 
United States that prevents .conviction on the testimony' ot an accomplice 
alone if the jury believes him {Harrington v. US 2b7 US '17J eamnonweal.th 
v • .W 24,2 us 470). . · , . , . - . . ., 
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. The tes"timony of Private First Class Thomas, ·,men considered in the 

light of the other evidence of record, does not lack plausibility, and 
it _is corroborated ·in important particulars by the testimony of other 
witnesses. Clearly, a harmonious relationship did not exist between 
accused and his commanding of.ficer, Captain_ Williams. It niay be rea
sonably inferred from statements made by him to Captain Williams in 
December 1943 that accused harbored the idea that Captain ·williams 
had discriminated, or would in the future discriminate,. against him in 
ma.king recommendations for promotions because of sectional and race 
prejudice. Lieutenant Hainfeld, a white officer assigned to the 153rd 
Chemical ])3contamination Company considerably later than accused, was 
recommendetl for promotion by Captain Williams in January 1944 and was 
promoted on 2 February 1944, a fact not calculated to have improved 
accused's condition of mind. On 22 January and 7 February 1944, 
respectively, the latter date being only four days before the enlisted 
men in his company wrote the letters here in question to The Inspector 
General, accused delivered to Captain Williams, to be forwarded through 
channels., two J._etters ad.dressed to The Adjutant General., Washington, D. c., 
in each of which he requested that he (accused) be relieved from his 
present assignment because of •incompatibilityn with the camnanding 
officer of his organization (Captain Williams). It is reasonable to 
conclude that under these circumstances accused not only was not averse 
to, but was· in all probability personally interested in, having Captain 
Williams relieved. of command of this company,. ' 

/ 

The letters requesting a chang~ of assignment, which accused wrote 

to The .ldjutant General, Washington, D. C • ., demonstrate that he was 

relying upon the War Department at Washington as the logical source of 

relief from 'What he conceived to be his om in~quitable and unhappy 

lot. Accused testi.1'ied that he wrote the second letter to The Adjutant 

General on 7 February 1944 because the first one was not forwarded. ·His 

belie£, or, if true, his knowledge, that his letters were not being 

forwarded to The Adjutant_ General, together with the idea which the 

testi.lnocy o! record indicates he was harboring, namely, that he was 

being discrim.1Dated against because of the sectional. and racial pre

judices of his ccm:imand1ng officer., _uy., and hr logical inference did., 

suggest to his mind the thought of a general investigation by- tl.le 

Inspector General's Department of the Compall1' commander I s methods of 

administration. No·great sagacity would have been necessary on his 

part for him to conclude that such an investigation would more surely 

follow as the result of a mass petition- for relief of greviances tram 

enlisted personnel of the oompaey- than from his am individual dis

gruntled ·complaints, and further that ha would stand in a more advan

tageous position if such an investigation could be precipitated sol&]¥ 

by the enlisted personnel o! the company. Accused had repeatedly he·ard 

Private First Class Thomas express dissatisfaction lfith his own lot., as 


. well as nth the .company and its commander., and had therefore ample 
reason to believe that Thomas entertained vi~ws s1rn1Jar and sympathetic 
nth his own about. their commanding officer. Private First Class lhomas, 
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who was also apparently a self appointed spokesman £or the enlisted men · 

in the company, was therefore the logical person £or accused to approach 

with. the suggestion that he initiate a sentiment. among the enlisted 

personnel to write the Inspector.General and request an investigation 

into the, activities 0£ the commanding officer. " 


-· Witnesses Marks. and Johnson testified that they saw accused and 

Thomas tal.ld.ng together in the ri.t'la pits during the morning 0£ 11 

February 1944. Marks testified that the conversation lasted five or 

ten minutes. Immediately following termination of this conversation, 

Thomas told Marks that accused had suggested ~hat two-thirds of the com

pany write the Inspector General and he also told Johnson that it had 

•been suggested• that the letters be -written•. In addition Thomas noti 

fied Private Diggs that there was to be a meeting ,oi' members of the 

company that evening. So far as the record or .trial discloses, Thomas 

had not broached the subject 0£ writing the Inspector General to anyone 

until attar he conversed with accused in the rifle pits on 11 February. 

Not only did he broach the subject immadiateiy atterrrards but immediately 

went to work"on the job or procuring the letters to be written and 

completed it lfith dispatch, as he testified he had been enjoined to do 

b-J accused. On Sunday, 13 February 1.944, two days atter their converse.

tion in the rifle pit, he told accused that the letters had been written~ 

and on Mondcq, l4 February 1944, he again mentioned the matter to accused 

and expressed his regrets at having been unable to 'procure letters from 

as many of the men as accused had suggested (two-thirds). . . 


Accused admitted having talked to Thomas on Sunday and Monday (13 and 

l4 February) but denied that the letters in question were mentioned. He. 

testified that he did not remember whether or not he talked to Thomas in 

the rii'le pits on February 11th, but that if he did, he did not suggest, 

or mention 'Writing the l~tters in question. However, in view of all the 

testimony, the Board of Review is of the opinion that the w.stimony ot 

Private First Class Thanas_is worthy or belief and that the evidence, as 


· a whole, is' consistent with the guilt of accused in the particulars here
inatter mentioned and inconsistent with_his .innocence. Thi-s view is strengh
tened rather than weakened by the fact that Thomas was granted inmunity 
from further prosecution on charges pending against him upon condition 
that he would testify truth.fully upon the trial of accused. His im
munity from further prosecution was an accomplished fact at the time he 
testified. He had nothing to gain by a conviction or accused, while by 
testifying falsely he would have been inviting the penalties or perjury. 
The fact that through two prior investigations he had failed to disclose 
accused's connection with the letters in question is not considered to 

. be of significant importance under the facts and circumstances of this \ . 
case. · · 

The evidence of record is legally- sufficient, therefore, to prov~ 

beyond reasonable d~bt, that on 11 February 1944, lfith the view of 

discrediting Captain Williams in the eyes 01' superior militar,- authority 

and, in additi011, with the stated plan of .securing· the removal or Captain· 
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. . . 
Williams as commanding officer of the 153rd Chemical Decontamination 

Company, accused suggested to Private First Class Thomas the idea of 

procuring approximately two-thirds of the enlisted personnel of that 

organization to write letters to the Inspector G8neral, Washington, 

D. c., voicing discontent and dissatisfaction with their commanding 
officer and with his official :golicies and actions, and encouraged 
Thomas to undertake the execution of the project. Thomas agreed to 
undertake the task and did procure 110 enlisted men of the organization 
to write letters or the :iesired type to the Inspector General. These 
facts are within the scope and purview of Specification 1 ot the Charge 
and Specification 2 of the Additional Charge and.are sufficient to 
support the findings of guilty of those specifications. The acts and 
conduct of accused in thus fostering disaffection on the part of the 
enlisted men for the camnanding officer, and in encouraging them to 
write the letters in question, were clearly subversiv~ of, and con
trary to, good order and military discipline and hence a violation 
of Article of War 96. · -· 

The above mentioned two specifications have rc:ference to the same 
transaction and charge essentially the same offense. Specification 1 
of the Additional Charge likewise grows out of the same transaction.and 
is predicated upon the same overt acts of accused. About the only 
thing that distinguishes it from the two specifications last above 
mentioned is that it alleges a conspiracy between accused and Thomas 
to discredit captain Williams with· higher authority- by the letters in 
question. Our Federal Courts have defined a conspiracy as a combination 
of two or mote persons, by some concerted action, to accomplish sane 
criminal or unlawful. purpose, or to accomplish some purpose, not in 
itself criminal or unlawful, by crirninaJ or unlawful means. · (Pettibone 
v.·u.s., 148 U.S. 2031 13 S. Ct. 542, 37L. Ed. 419; United States v. 
Olms'£ead et ~ 5 Fed. (2d) 712). In applying this definition to con
duct charged as an offense under the Articles of War the legality of 
the purpose as well as of the means used to effect it may be tested by 
military law. In so far as accused; at' least, is concerned, ·the means 
by which he sought to discredit Captain Williams with higher authority 
was, as has been already hereinabove held1 a violation of Article of· 
War 96 and therefore illegal. Thanas agreed to and did aid him in making 
use of these unlawful means. A conspiracy in violation of Article of 
War 96.is sufficient~ shown. 

Accused constituted Thomas his agent to procure the writing of the 
letters and the statements made by Thomas to Marks and Johnson in 
.f'urtheranc·e of this purpose and before it had been completed were 

· admissible · in evidence against accused. 

Having concluded that accused instigated the writing of the letters 
in question and that·he lmew they had been written it natural.J.y follows 
that the evidence is legally sufficient to support the findings of 
guilty of Specifications 2 and 3 of the Charge. His denials of a:n:y 
lmowledge of the letters were made during the course of official 
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investigations, when, if he answered at all, he was in duty bound to 
answer truthfully the questions which were asked him. The making of a 
false official. statement is a violation of Article of War 96. 

While three of the Specifications grew out of.the same transaction, 
it is presumed that the court had this in'mind at the time sentence was 
imposed. ';..ny one of the Specifications and Charges is sufficient to 
support the sentence and it does not appear that any substantial. right 
of the accused was prejudiced by the multiplicatio~ of Charges. 

6. War Department records disclose th<',t this officer is 25 years 
of age and is single. · He is a high school graduate and attended Mil
waukee Vocational. College for one year. He was a professional musician 
before entering the service as an enlisted man on 29 April 1942. He 
was graduated from· the Chemical. Warfare Officers Candidate School and 
commissioned a·second lieutenant, Army of the United S1:,ates, on 20 
March 1943. He entered on active duty the same date. 

' 7. The court was leg4,ly constituted. No errors injuriously. 
affecting the substantial. rights of accused were committed during the 
trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient ·to support the findings, as approved by the 
reviewing authority, and sentence and to warrant confirmaticn of ~ sen
tence. A sentence of dismissal is authorized upon conviction.of a vio
lation of Article ofWar 96. 

___(...O_n_l_e_a_v_e.,.)______., Judge Advocate. 

ll·eta"+ /4 4., 11~ J~e; Advocate. 

Judge Advocate. 
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1st Ind. 

Viar Department, J .l\.G.O., Z4 JUL lS44 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record ,of trial a.nd the opinion of ·the Board of P..eview in the 
case of Second Lieutenant Franklin R.. Leslie (0-1038727), Chemical 
Warfare. ' 

2. I .concur in the opinion of the Board of Review.that the 
record of. trial is legally sufficient to·support the f:i'..ndings, as 
approved by the reviewing authority, a.nd the· sentence a.nd to W'c:U:

rant confirmation of the sentence. I reconnnend that the sentence 
be confirmed a.nd carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans- . 
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the above reconunendation · 
should such action meet with approval. 

~-~ ... 

Myron,C. Cramer, 

Major General, 


The Judge Advocate General. 

3 	Incls. 

Incl. 1 - Record of trial. 
Incl. 2 - Dft. ltr. for 

sig. S/w •. 

Incl. 3 - Form of action. 


(Sentence confirmed. G.C.M.O. 499~ 13 Sep 1944) 





W&1. DEPART, ii.1'IT 

Army Service Forces 


In the Office of The Judge Advocate General 

Ylashjngton, D.C. 
 (163) 

SfJG'<l 
CM 257550 l O JIil f9.U 

UNI'l'ED 'STATES 	 ) TH.B INTAi}TRY SCHOOL 
) 

v. ) Trial 	b,i' G.c.:.:., convened at 
) Fort tenning, Georgia, 9-10 

Private JOHN J. 0 1COi,ZHOR ) I@-y 1944. '.i'o be lw.nce<;i by the 
(33556670), Receiving ) neck until dead. 
Company, First Parachute ) 
Training Regiment, The ) 
Parachute School, Fort } 
Benning, Georgia. ·) 

OPllUON of the BOAfill OF R~VI.i:.'ff 
Ranrns, GAIJR.'1fil.L and FiiliDERICX, Judge ~dvocates. 

-------.- 
1. The record of trial in the case of the soldier named above 

has been examined by the Board of '.fl,evievr and the Boa.rd submits this, 
its opinion, to The Judge Advocate General. 

2. The accused v~s tried upon _the following Charges am Specifi 
cationsa 

CHARGE I: Violation of the 92nd Article of War. 

Specifications In that Private John J. O'Connor, Receiving 
Company, First Parachute Training Regiment, The Parachute 
School, ( then a garrison prisoner), did, at Fort Benning, 
Georgia, on_ or about 25 Liarch 1944 with malice afore
thought, willfully, deliberately, feloniously, :unlawfully, 
and with praneditation kill one Private Richard N. Canpbell, 
a human being, by shooting him in the body with a gun. 

CHARGE IIa · 	 Violation of th~ 93rd Article of Viar. 

(Finding of not guilty.) 


Specifications (Finding of not guilty.) 

CHARGE III I Violation of the 58th Article of Viar. 

Specificatiau , In that Private John J. O'Connor, Receiving 
Company, .Fir~t Parachute Training Regiment, The Parachute 
School, (then a~garrison prisoner), did, at Fort. Benning, 
Georgia, on or_·about 25 March 1944, desert the service 
of the United ·states and did rem3.ill absent 'in desertion 
until he was apprehended by military authorities near 
Hartsville, South Carolina, and returned to Military con
trol at Camp Lackall, • N arth Carolil;l.a, on or about 26 " 
~mch 1944. 



(164).
: ' :'.,ra ••• 

·~ ...!..... •... 

CHARGB ·rva Violation of the 94th Article of War. 

Specificationa In that Private John J. O'Connor, Receiving 
Company, First Parachut~ Training Regiment, The Parachute 
School,. (then a garrison prisoner), did, at Fort Benning., 
Georg:ia. on or about 25 ·11arch_l944, feloniously take, steal, 

. and carry away one one quarter toll Ford truck, value about 
Nine Hundred dollars, property of the United States fur
.nished and intended for the military service thereof. 

He pleaded not guilty to all Specificaticns and Charges. He vra.s found 
. not guilty of Charge II and the Specification but guilty of all other 
SpecU'ications and Charges. No evidence of previous convictions was 
introduced at the trial. He· ,-as sentenced to he dishono:..·ably discharged 
the service, to forfeit all pay and allowances due or to become due arrl 
to be hanged by the neck until dead. The reviewing authority approved 
the sentence arrl forv.a.rded the record of tr:ia.l for action l.Ulder Article 
of War 48. 

3. During the month Qf March 1944, Private Travis E. Blankenship 

and the accused were in confinement .in the Post Detention· Barracks at 


. Fort Benning, Georgia. Blankenship had been in the guard h~use for 9 
days and his mother had written him that she vas ill and tha. t she v.a.nted 
him to come home. He had heard the accused on numerous occasions, state 
that ha was going 11to take off" so that when Blankenship spoke to him 
about it the accused saids 11Let 1s go together". Accordingly, Blankenship 
and the accused agreed ttto take off that Saturday morning" (which was 25 
M:l.rch 1944) (R. 13?, 143, 144). 

. Sergeant !Jobert L. Foster, .Corps of Military Police was on 
duty at the Post Stockade, Fort Benning, Georg:ia., as assistant provost 
sergeant. Among his responsibillties was that of assigning- guards to 
certain prisoners and i-ssuing weapons to such guards {H.. 15, 16). en 
the morn:i:ng of 25 1.arch 1944 Private Richard N. Campbell ( serial number 
161768-44)., 4th ASTP, reported for duty as a guard and Sergeant li'oster 
assigned a number to him,., issued a single-barrelled, 12 gauge shot-gun 
arxl _two type "double O" buck-shot shells to h::µn. Campbell's name, 
serial number, organization and guard number were entered upon the 
"ammunition and tool check sheet" (R. 16, 1'7; Pros. Bx. 7). Two prisoners, 
the accused and Blankenship, were assigned. to Campbell at 1130 p.m. (R. 
17, 18) and Sergeant Foster gave routine instructions to the guard re
specting his tour of duty and his responsibilities (R. 23). The assign
ment -was then entered upon the "work sheet" (R. lJ; Pros. ~. 8) and 
Private Campbell thereupon marched the two prisoners out of the gate 
at the Post Stockade in the presence of Sergeant Foster (E. 19). Under 
the supervision of Campbell the prisoners, acting as a paper-picking 
detail, policed a designated area and then went into. the woods behind 
Russ Pool to take a break. 
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Blankenship testified that the guard, Campbell, then gave 

eacp of them a cigarette, and while they were smoking they watched 

an airp}fine (R. 137). Suddenly the accused said "O.K. 11 and Blankenship 

grabbed the guard, throwing his arms around his shoulder. At the same 

time the accused said, 11This is it" and seized the guard I s shoteun · 

(R. 137, 142, 163, 166). Blankenship was between the guard and O'Connor 
grappling with Campbell (R. 137). While making ~the plans to escape 
O'Connor had told Blankenship to take a tJ_andkerchief from the guard and 
stuff it in his mouth while O'Connor tied him up (R. 155). ·A:f.ndful of 
this suggestion, while tussling with Ca;1'.pbell, Blankenship pulled· a 
handkerchief and wallet iron Ca~pbell 1 s right hip pocket and put them 
in his own pocket (R. 142, 155). Heanwhile he saw the accused cock the 
hammer of the shotgun as he stood holding it alongside of his right hip 
with. both hands. The guard probably saw what the accused had done for 
he struggled, broke loose from Blankenship, .pushed h:im away toward 0 1Connor 
and started running (R. 142, 143,147,156, 166, 16?). 

The terrain consisted of a lightly wooded, steep slope downward 
from where the accused stoQd toward the direction in which the guard ran 
{R. 34, 166, 167). The accused ma.de no atte~ipt to follow the guard nor 
did he move from his original position as he cocked the gun (R. 143, 146); 
then, as Blankenship who was 15 or 20 feet from 0 1 Connor, stepped out 
of the way. of the gun (R. -156), the accused shot the fleeing guard (R. 
13?), who was then 15 qr 20 paces from 0 1 Connor (R. 15?). The accused 
neither stumbled, lost his balance, nor fell, but remained standing a.11 
the while he rad the gun (R. 168). Blankenship saw the accused fire 
the gun from his hip (R. 160). Campbell cried 11 0h 111, fell down, and 
the accused took four or five steps and then dropped the gun; but neither 
he nor Blankenship went near the body of Ca::i.pbell after he fell (R. 1.4.3). 
O'Connor noticed that Blankenship was frightened and told him 11he was in 
up to {his) neck and might as well continue en with him" (R~ 137, 143). 

Whan o•Connor t.hrew do'Wll the shotgun he said ttLet 1 s .go11 1 and 
both he and Blankenship started running, side by side; but soon Blanken
ship iYas leading as they neared the woods (R. 161). Vlhen they stopped 
in the woods Blankenship began to cry and . sugeested to the accused th9. t 
they go back to 11 see about the guard". O'Connor then threatened Blanken
ship and BlankeI_1ship accordingly cont;nued en with the accused to Harmony 
Church (R. 137). It was already dark. Blankenship then gave the accused · 
the wallet taken from the guard because 0 1Connor planned to take a · jeep 
which he discovered parked on the street and said 11 the driver's license 
and social security card in it V10Uld help him a lot". The accused 

, 	 removed a picture from the wallet and tore it up (R. 145). The accused 
then took the jeep and advised Blankenship that if he "must turn in to 
tell the M.P. s that'he was going to Memphis 11 •although he actually 
planned to go to Savannah. The accused again threatened Blankenship 
and told him that if he (O'Connor) was apprehended and "put back" where 
he "could get to" Blankenship he wo'.1.ld take the. necessary steps to get 
rid. of him. He told Blankenship to -walk from Harmony Church to the 
Main Post before notifying any. military police because that wou.).d give 
him a two-hour· start (R. 1.37, 138, 151). 
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Jiowever, within 5 to 7 minutes after the accused had taken 

the jeep and gone off, Blankenship went into a building known as 

"421611 and called the military police. It was then about 9:00 p.m. 

and at a:t1proximately 9:10 p.m. ·corporal \1atkins, .from Llilitary Police 

Headquarters at Harmony Church came to the building and took Blanken

ship into cnstody._ He took him to the office of the desk sergeant at 

Harmony Church headquarters where Sergeant Graf questioned him and 

asked him to guide them to the scene of the crime (R. 138). 


Corporal Jesse F. 7Tatkins, of the Corps of 1.1:i).itary Police at 

Fort Benning, Georgia, testified that Blankenship then took hi."11 and 

Sergeant Graf to the woods above Russ Pool and led them to the body of 

a man lying flat on the back with arms outstretched over the head. It 

lay at the bottom of a slope and thirty yards up the slope they found 

a single-barrelled shot-gun. The body was dressed in O. D. trousers and 

a field jacket. Neither rtatkins nor Graf touched the gun (R. 33, 34·, 

39). Sergeant Henry Joseph Graf, special investi5-ator with the Corps 

of :,rilitary Police at Fort Benning, Georgia,. who had !9-Ccompanied Ylatkins 

and Blankenship to the scene examined the body and felt the face and 

arm. F:inding the arm stiff he concluded th~ body was dead and that 

rigor mort:is had. set in (H.• 36, 37) •. They then went to the Provost 


. i.arshal1 s Office and returned to the scene with Captain Berry, Lieutenant 
Nelson and a photographer. The body was then :in· the same position as it 
was in when they h:l.d first seen it. Photographs were then taken of the 
body while prone on its back and also when turned over (R. 38, 39; Pros. 
:c;ic. 142). Sergeant Graf also examined the gun, putting his finger in and 
smelling the barrel from 'Which he.detennined that it had been fired (R. 
39, 40). He did not open the guR but turned it over to Capta:in Berry 
(R.-40). . . 

Captain Francis W. Berry, assistant Provost Marshal at Fort 

Benning, Georgia, testified to substantially the same facts as Corporal 

Watkins and Sergeant Graf regarding the locale of the crime, the posi- · 

tion of the body and the gun. · He cut a 11niche 11 in the stock of the gun 

in order to be able to :identify it la~er (R. 49) and he -did identify 

the gun when it was shown to him at _the trial (R. 54; Pros. Ex. lD). 


Second Lieutenant William R. Nelson, Assistant Police'and Prison 
Officer, Fort Benning, Georgia, testified that he was with the party 
.headed by Captain Berry when an investigation was conducted at the scene 
of the crime en 25 March 1944. He saw the dead body of Car1pbell turned 
over and described the appearance of the back of the deceased• s field 
jacket•. "F'rom the belt up it v,as one solid mass of-blood about 18 inches 
in diameter" (R. 57)'. · When the shot gun was found Captain Bel'.I'Y instructed 
Lieutenant Nelsen to pick it up by the muzzle whioh he did. He then 
broke the ~un and found a ·fired shell in the· chamber. The hamraer of 
the gun was dom a.ga:inst the firing pin. Lieutenant Helson retained 

· possession of th~ gun until it -was delivered by him tQ. the. Provost Marshal's 
Office and he identified the gun at the trial .(R. 59; 60; Pros Ex. 10). · 

• 
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Lieutenant Nelson and Captain Berry examined the identification tags 

which were on the dead body and noted the name "Richard N. Campbelltt 

and a serial number (H.. 49, 65) .• · 
. . 

Captain ·Berry had directed that an ambulance be sent for the · 
body and upon its arrival the. body was carried on a stretcher to the 
top of tM hill where the ambulance was parked. Ft-om there it was taken 
to the station hospital in the ambulance while Sergeant Graf -followed 
in another car (R. 42, 48, 49). 

· 1&1.jor Clarence F'. Neve, Medical Corps, was administrative offi 
cer of the day at the station hospital Fort Benning, Georgia, on 25 M:lrch 
1944. At about 11:30 p.m. on that day a body was brought to the receiving 
·office of the station hospital. He then requested 1t.Ljor Tabb Davidson, 
Medical Corps, wh.o was medical officer of the day on that date, to accan- · 
pany him to the ambulance where, after an examination of the pulse, · 
heart beat and respiration and a corneal reflex test, lll.jor Davidson 
pronounced the body dead. They viewed the identification tags which 
were en the body and M:1jor·Da.vidson testified. that ·he recalled seeing 
the name "Campbell" but cou_ld not recall the rest of the name (R. 66-68). 

M9.jor Neve then ordered the body to be taken to the morgue and 
he accompanied it there. At the .morgue every article of clothing wa,s 
removed from the body and · tagged for identification. The field jacket · 
was covered with blood stains and contained from 6 to 8 holes in the 
region of ~e left kidney spot. This jacket was identified by .M:ijor . 
Neve at the trial and was received in evidence (R. 68-70.J Pros. Ex. 11). 
Photographs were a.gain ·taken of the body in two positions before it was 
completely disrobed. They were admitted in evidence and identified by
Sergeant Graf 0as pictures of the body of the soldier found lying en the· 
ground at Russ Pool (R._ 42-44; Pros. Ex. 384). Among the 8:rticles found 
on the dead body was an unstamped letter ready for mailing~ ,This letter 
was narked "free" in. the upper right hand corner and in the upper left· 
corner was the name "Campbell11 , with the rank "Corporal" -and a serial·. 
number. The identification tags on the body were also examined am the 
witness recalled the name 11Campbell11 thereon but was confused with regard 
to the first name (,I!. ?3). . 

. . 
Captain. Charles H. Daffin, Medical Carps, pathologist at th~ 

Station Hospital, Fort Benning,_ Georgia, :was directed to nake a_ post 
mortem examination of the body of the deceased. He performed the autopsy 
at 9:20 a.m. on 26 },arch 1944 with the assistance ·of Sergeant El.dee L. 
Brown of the Medical Detachment. Upon 9pening the body he found the ' 
chest full of blood and both lungs punctured. Blood and fecal m!ltter 
were in the abdomen. There were IIUlltiple openings in the intestines and· 
a rupture of the vena cava. .There were lacerations of the lungs, kidney, 

. intestines and vena caw.. He found a metallic pellet loose in the right, 
chest cavity and an<:>ther in the- abdanen; another was. found in the· right 
arm in front of the elbow joint' and a fcurth in the intestines. Death 

. was due to "shotgun wounds", the pellets having done great damage by 
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rupture in the chest and abdom:inal. cavities. There was a total of 

eleven puncture lacerations all of which ranged from the back am 

downward .from the right. The four pellets were· placed in an envelope 


· which was sealed and marked. At the trial Captain· Daffin identified 
the envelope and the pellets am the latter were received in evidence 

· 	(Pros. Ex. 13) •.He likewise identified Prosecution '.Ex:hibits 3 and 4 
as accurate photographs of the body upon which he performed the autopsy. 
He· identified the body as that of 11Richard N. Campbell" by a mortuary 
tag attached thereto (R.- 75-85). , · 

Sergeant El.dee Brown, laboratory technician and medical atten
dant at the _morgue, and who had assisted in performing. the aut<?psy, 
delivered the body to Mt'. Weaver representing the Averitt Funeral Home, 

· Columbus, Georgia, at 1:00 p.m. ~on 26 :M:lrch 1944., At the time of de
livery to Mr•. Weaver the body had morgue identification tags upon it, 
one on the right big toe and one on the -wrist. The one on the toe 
remained wi-t;.h the body when it was later encased for shipnent but the 
other was removed gy Mr. Weaver, retained by hm and delivered to the 
trial judge advocate immediately.prior to.trial. · This tag was admitted 
in evidence. · It bore thereona 11Namea Campbell, Richard N. Ranks Pvt. 
Serial No. 16176844. Org. 2nd. Co. 1st Battalion 4th Tr. Reg. A..S.T.P. 11 

(R. 85, 86). Sergeant Graf was present in the morgue at tht3 time the · 

mortuary tag was placed en the wrist of the body found near Russ Pool 

on 25 !srch 1%4 {R. 87, 89). 


After the body was embalmed at the Averitt Funeral Home, 
placed :1n a c_asket and--prefS.red for- shiµnent it was deliv_ered to Sergeant 
Carlton R. Petty who had been assigned the du-cy of escorting the remains 
of Private Campbell to Imlay City, Michigan.· Sergeant Petty was Private· 
Campbell's platoon serge~t and · had seen him every day while on duty 
with his organization. On 28 March 1944, he reported to the Averitt 
Funeral Ho~e and was taken to the chapel :where, after the casket was 
opened, he recognized the body of Private Campbell th,erein. The casket 
was tben closed, -encased in a box which was sealed and after being 
placed· upon the train was transported to Imlay City, Michigan. Just 
prior to the funeral services there the casket·was again opened and 
Sergoo.nt Petty and members of the peceased I s family saw and recognized 
the body as that of Private Campbell (R. 93-97). 
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On' 26 1arch 1944 Private William H. Rine., Corps of 1fi.litary 
Police, was on duty in Hartsville, South Carolina. His suspicions 
were aroused when he saw the accused, accompanied by several other· 
soldiers, drive p:i.st him in a jeep. · He reported the natter and later 
in the evening,· while cruising .in a patrol car with Corporal: Hcmard 
T. Parks, they found the accused driving the -jeep and stopped hi!ll• 
Upon questioning, the accused produced a p:i.ss indicating his name 
was "Richard IJ. Campbell". He produced the card from a pocketbook 
in-his possession. Ia.t{lr, at the police station he .was searched and 
the pocketbook containing the purported pass; an identification ca];'.d 
and a soc:ial security card were taken from him. At the trial both 
Private Rine and Corporal Parks identified the accus~, the pocket-. 

• 	 book and the cards (Pros. Ex. 9, 16). The trip ticket is.sued .for the 
use of the jeep found in the possession of the accused was taken up 
by the police and at the trial was admitted in evidence (Pros. Ex. 17). 
The ticket was made out in the name of "Lieutenant Lan:Uorce11 • as 
driver and the motor number of· the vehicle covered by the ticket was 
11 2?40609411 • Upon inspection by Corpor.al Pa:rks the jeep·being driven 
by 'the accused was found to rave the identical motor number. · Both 
the accused and the jeep were taken to Camp M:l.ckall,. North Carolina, 
where the accused was held in confinement until his relea·se to the 
authorities at Fart Benning, Georgia (R. 101-118; Pros. Eics'; .9, 16, 
17). 

Two statements of the accused were admitted :in evidence. 
The first was imde to First Lieutenant John J: Zabek, actinis police 
an::i prison officer at Camp r.ackall, North Carolina, on 26 l&i.rch 1944 
shortly after the accused I s apprehension and after warning ·under 
Article of ·1var 24 (R. ll9-121; Pros. Ex•.13). The "second was ma.de 
to Sergeq.llt Leonard A. Spector, special investigator in the office 
of the Provost Marshal, Fart Benning, Georgia on 30 l:.S.rch 1944 and 
?las sworn to before Major W. D. Veal, Provost J!.iarshal and Sumnary '· 
Court officer. · The latter was likewise made after-warning of accused's 
rights under Article ·of War 24 (R. 9S-lOO, 195-19'.7; Pros. Elc. 17). 
Both are substantially the same. · · 

According to the accused's first statement· he and Blankenship 
rad planned to escape from the guardhouse on 25 larch 1944. At about 
1545 en that date, they were on detail under guard of -Private Richard 
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Campbell. They had g0ne into the woods and rad beoo there about 45 
minutes talking and smoking. He thought 11 this chaser appeared like a 
pretty good fellow'~·· The guard had put his single barrelled shot gun 
by a tree. Suddenly Dlankensnip grabbed the euard and the accused 
figured they would "have to go throuf,;h with• the deal11 • He heard the 
guard cry out so he reached for the gun and told the guard t~ turn 
around so he could grab him by the throat and knock him out. Blanken
ship was still holding the guard and try;:..ng to stuff a handkerchief in 
his mouth. 11 The chaser Wp.S pleading, telling us that he had bem good 
to us, saying that he had never made us work hard, which he didn1t 11 • 

Blankenship was in front of' the guard and the accused was to the side 
covering both of them. He did not, hovrever, have -the gun cocked. At 
this point the guard grabbed Blanken~ip by the shoulder and shoved 
him tovvard the accused. The guard then turned around and ran. The 
accused ~·elled for him to stop and ran after him trying to catch him. 
,·foen he got to within 35'or LI) feet of hini the accused's right foot 
cau~;ht on something and he fell.' He had been carrying the gun at 11 port 
arms" and as he fell to the ground en his left side the gun went off_ . 
as he hit the v:-ound. Though he saw the guard fall he did not know 
whether he had hit him or not. He thereupon dropped the gun and he and 
Blankenship 11 took off over the side of the hill" heading t6ward Harmony 
Church. There they waited until dark hoping to get a car. ','lhen he 
could not find a car he took a jeep which was parked near the officers 
quarters. Then Blankenship got scared _and wanted to 11turn in" so the 
accused told him 11 to show me the way off the pos't and then he could 
turn in· (1 (Pros. Ex. 15, 18). He $lid not want Blankenship to surrender 
before 2400 because he 11wanted to get a. little start". He told Blanken
ship to tell the fJOlice he (the accused) had 11 headed t017ard :,1emphis" 
thout:h he intended to and did go in an OPPosite direction. He went 
through leis.co.a and Savannah, Georeia, but as he passed through Hartsville 
on his way to Fayetteville, North Carolina, he was stopped and when. 
q:1estioned sa'id he wa.s headed for Fort Oe;letho;rpe instead of Fort Bragg. 
Since he was going in the wrong direction he was arrested and confined. 
He admitted getting the guard I s wallet fran vlankenship. He did not 
know he had shot the guard, did not go near him to find out and did not 
knovr he was dead until he ·uas told by a sergeant on the morning of Zl 
;.arch 1944. He claimed that it 11was all an accident" and he 11never 
intended to kill the chaser 11 (Pros. Ex. 18). 

In his second statement the accused stated that he 'tmight haven 
cocked the hamr,1er of the shot gun before the shooting but he was 11not. 
sure". 7/ith regard to · the killing of the guard he said 1 11The gun went 
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off and the next tiling I saw the ma.ri fall. I didn 1 t·go back to·the body. 
I looked around and at the time I didn I t know I killed him. I knew I ' 
hit him, ~ut I didn 1,t think he was dead" (Pros. Ex:. 1). 

Dr. C. J. Rehling, Senior Toxicologist wit,h the Alabama Depart
ment of Toxicology and Criminal Investigation, examined and made tests 
with the sho't gun, the fired shell .and the four lead pellet~ found in 
the body of the deceased. He conducted tests with reference to· the shot 
pattern of the gun in order to est:imate the distance from which the gun 
-was fired at the field jacket worn by the deceased. Using the same -cype 
of shells as those with which Private Campbell had been provided, he 
detennined that the gun had been fired at a distance of 60 or 65 feet 
fl'.om the deceased. 'lbe lead pellets found in the decease~• s body were 
identified by him as 11Double-O buckshot". He testified that it would be 
very difficult to ,discharge the. shotgun accidentally by striking it . 
against an object or letting it. fall to the ground or by acciderita,lly 
striking the uncocked hammer or by the uncocked hammer accidentally strik

. i.ng any other object and that it required considerable force to pull the 

hallllller back tci the required firing position. He was ·of the opinion that 

the fired shell which had been removed from the s·hotgun had been fired 

with the hamner of the gun· fully retracted and :in a cocked position (R. 

168-177). . . · · . . 


First Lieutenant lil:hvard J. Dempsey, Motor Officer of the 3735th 
Quartermaster Truck CornrJany, Fort Benning, Georgia, testified thl.t on 25 · 
1t:i.rch 1944, he dispatched a jeep bearing War Department number 11.2040609411 

to Lieutenant wonard H•. Slaybard. The jeep was a government' vehicle 
then in the motor park at Fort Benning, Geprgia (R. 1?7-180). Lieutenant 
Slaybard testified that he obtained the jeep on 25 1.arch 1944 and had 
possession of it until 7:30 p.m. on that date when he parked in frcmt 
of the Bachelor Officers•. Quarters at Ha:nnony Clmrch. He rec;alled that 
.the War Department number of the jeep ended in the numbers. "09411 and 

. the company marking -wa-~ 113735th Truck 5411 • He did not see the jeep again 
after park:ing it until a week or so later (R. 180-182). Lieutenant ·. 
Dempsey obtained the return of the identical jeep from Sergeant Spector 
at Military Police Headquarters on.31 Mlrch 1944 (R. 178). Sergeant · 
Spector had obtained the jeep at Camp M:i.cka.ll, North Carolina when he 
want there to take custody of the "'accused (R. ·194, · 195). It was stipu
lated that the value of the jeep ?Jas approximately ~900· (R. 199). 

In connection with the charge of desertion and to establish the 
initial unauthorized absence of the accused, the original signed, extra9t 
copy of the morning report of the Post ·Detention Barra~ks, Fort Benning, 
Georgia, was admitted in evidence (R. 199; Pros. Ex. 20). · 

4. The accused, having had his rights expla:ined to him, elected 

to make an unsworn statement. · 


In substance he maintained that he "never intended to shoot 
Private. Ric hard N. Campbell, let alone kill him. As far as the shooting, 
or the actual killing, it was al:J. an accident. The. gun went off by , 
itself, 'Without any of my·power or knowledge*** It was an accident 
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and I never intended to kill him. I never intended to kill c:..ny body" 

(E. 2'J3). 


Regarding the charge of desertion he asserted that he ttnever 

intended to ·desert the United States forces". He bad gone 11over the 

hill" sometime nrior to his confinement in the stockade in order to see 

and marry his girl, who was pregnant; but he was caught before he had 

a c bane e to do so;, After his aupr ehension and return to ::Tort Eerming 

he was worried about her and he; position beca.:i.se of letters he received 

from her and he wanted to be with her. He intended to come back as soon 

as he had seen her. He "never intended to take (his) unifonn off or 

stay out only until (hp) got things straightened up. at home". 


With regard to the larceny of the jeep he felt that he "only 

used it for transportation". At first, before he took it into South 

Carolina he just intended to take it outside the post"* * * right off 

the :!a.in Post over in Harmmy Church, and leave it there so it could 

be picked. up 11. Then he began to 11 think about this thing, about what 

happened here". He just 11 figured 11 he would keep the .jeep and drop it 

oif at some other army post, 11 so it would still go back to the Ar,ny11 • 


He 11never did try to sell it or paint it or hide it in·any way at all". 


5. The accused stands charged in this case with the nru.rder of a 

guard perpetrated in the execution of a premeditated plan to escape 

from confinement and also with the subs·equent larceny of a government 

jeep, and desertion. · 


It clearly appears from the testimony of an accomplice that the 
accused and his confederate, Blankenship, did plan to escape i'rom the 
custody of the guard placed on them and that, on the afternoon of 25 
!-arch 19/44, in keep:ing with the plan, they a.cco.nplished their purpose. 
at tha. t time, wh:i.le there was a temporary ~use :in their· work, the accused 
and Blankenship, both prisoners in the Post Detention Barracks, were in 
the custody o:£' Private Riera.rd N. Campbell, who was assigned to guard 
them. The guard had given them each a cigarette· and while smoking and 
idly watching an airplane, Bla.nkenshi p jumped up on the guard , throw:ing 
his anns a.bout hi.'ll. at this moment the accused, saying 11 0.K. n and "This 
is i t 11 , grabbed the shotgun which the ruard had momentarily set against 
a :tree. 

In the struggle that followed, Blankenship managed to remove 
a handkerchief and V1allet from the guard I s hip pocket. He placed the 
~~llet in _his ovm pocket and, accordinG to a statement of the accused, 
tried to stuff the handkerchief in the QJ.ard 1 s mouth. Blankenship testi 
fied that the accused rad advised h:i.m to take a handkerchief and a.tte~pt 
to rrag the guard, if possible, when the time J.·or escape arrived, and 
trat he rad taken the handkerchief from the guard with that intent but 
he could not recall whether he did try to gaG the guard • 

• 
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. The guard eventually broke loose from Blankenship and, while 

fleeing from the scene downward over the sloping terrain, was shot in 
the back by the accused who stQod "holding the guard I s shotgun at his 
right· hip pointed in the direction of the guard. · 

·. There is no dispute regarding the manner in which the guard 

came· to his death. The accused, in two statements made after his app-re- . 

hension, admitted that the shotgun was.fired while in his possession but 

insists that the shooting was accidental and took place when the accused 

stumbled and fell while he was chasing the fleeing guard. Blankenship 

an eye witness, however, denied that the accused had .moved from his 

position -when he first seized the gun and stated that he "did not stumble 

or fall at any time thereafter but, instead, cocked the hammer of the 

sh.ot gun and fired it from the right hip while it was pointed a!:, the 


-guard.·· 

Even-without other evidence to co!'roborate and support the story. 
told by. Blankenship; his version of the fata,l episodEl is the more plausible. 

' of the two: What possible reason could the accused bave had to chase. 
after the guard? He said he wanted to catch.him and make him return. 
-This is an utterly ridiculous and incongruous explanation. .Both the · 

- accused and Blank_enship sought merely to evade the ·guard and make good 
their escape•. Nothing could have been more adva:ntageous to their plans 

.. than the $lisarming of _the guard and his flight. They were then free to· 
make ·good their escape without restraint or hinderancs of any 'kind ,from· 
the gmrd and it would have been folly, after successfully driving the 
guard away through'fear, to. follow h..im · lll the hope of causing him to · 

·'return. · · · · 

. ·'!'he tale tol~ by Blankenship is undoubtedly true. The accused,.· 
whatever nay .have been secretly in his mind at the. manen:t,, stood where · 
he was after he had seized the shotgun and, deliberately cocking the gun, 
shot the guard in the back as he was rurfr1.ing dovm the slope in an effort 
to escape the _harm which; befell him•. An expert criminal investigator, 
after making careful tests with the 'shotgun used in the homicide, testi 
fied that it would be very difficult, to cause the gun to fire a shell in 
the chamber accidentally, whether by allowing it to fall to the ground, 
or by striking the bammer or by the hammer striking another object; 
furthennore, the chance of the gun being pointed directly at the small 
of the guard I e back at the moment of an accidental firmg due to a fall 
is too remote to persuade belief in the accused's defense even though · 
an accidental discharge ware a probability. The pattern of wounds caused 
by the .buckshot in the back of the deceased indicates clearly that the 
weapon with which the.killing was accomplished was purposely c!,nd sw.c.cess- . 
fully aimed. But, conceding for the moment .that the gunr. was ·acc:uientally 
discharged while the accused was chasing th~ 1.lllanned gua:..-d who had every 
reason and right

1 
under the circumstances to seek safety tprough escape, 

the resultant homicide could not be· deemed justified m the ground of 
accident. :Excusable hom-~ide is that committed by one doing a lawful· · 
act without··intention to hurt, or in self defense (26 Am. Jr. 157); as 
where a man- doing a lawful act, without intention to hurt,, nonnegligently 
kills another (YJhal'ton 1 s Criminal Iaw, 12th :&lition, Vol'. I, par •. 428). 
1Iaving been, at the moment of the shl>oting, engaged in the unlawful act . 
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of attemp.ting an escape from a· disar:ned guard, by force and violence, 
the accused cannot be heard to ple~d accident and misadventure either 
in excuse or mitigation of the· consequences which naturally followed 
his unlawful acts ·and which he must be deemed to have voluntarily assumed'. 

Having thus concluded 'that the killing was unlawful has it been 
sho'Wl'l to have ·been perpetrated with malice aforethought and pz:emedita
tion? 

"I.Blice does not necessarily mean hatred or personal ill-will 
toward the person killed nor an actual intent to take his life, 
or even to take anyone I s life. The use of the word •·aforethought• ' 
does not mean that the malice must exist for any particular time 
before the commission of the act- or that the intention to kill 
must have previously existed. It is sufficient that it exist at 
the time the act is .committed (Clark). tl3.lice aforethought may 
exist when the act is unpremeditated. It may mean any one of the 
following states of mind preceding or coexisting w:i,.th the act <or _. 
omission·bywhich death is caused; ·an intention.to cause the · 
death of, or grievous bodily ha.rm to any person, whether such 
person is the person actually killed or not (except where death. 
is inflicted in ·the heat of passion, caused ·by adequate provoca
tion); knowledge that the act -V{hich causes death will probably-· 
cause the death of, -or grievous bodily ~rm to any person, ·whether 
such person is the person actually killed or not, although such 
lmowledge is accompanied by indifference whether death or grievous 
bodily harm is caused or not or by a wish that it JD,3.y not be 
caused * * * 11 (par. 148, MCM 1928). · .. 

.. 
As was ably stated in the oft-quoted case of Commonwealth v. Webster (5 
Cush. 296, 52 A.'11. Dec. 711)'1 

"Malice, in, 
' 

this 
' 

definition, is used in a t·echnieal sense, 
including not only envy, ·hatred and revenge, but every other 
unlawful and unjustifiable motive 11 • It is 11not confined to.ill~ 
will towards one or more individual persons but is intended. to 
denote an action flow1ng fr~ any wickea an:l corrupt motive :.. 
a thing done malo animo - where the fact has been_ attended by 
such circumstances as carry in them the plain indication of a 
heart regardless of social· duty and "fatally bent on misqhief * *• . 
.Moreover, when in a prosecution for homicide~ it is shown that 
the accused used a dea.dzy weapon :in the canmission of the homi
cide which is the subject of the prosecution, the law infers or. 
presumes from the use of sucl;l weapon, in the absence of circum
stances of explanation or mitigation, the existence of the mental 
element - intent, malice, design, premeditation, or whatever 
term may be used to express it - which is essential to culpable 
homicide 11 (26 Am. Jur. p. 360; par. ,305). 

. - J.2 

http:intention.to


(175)'· 


11The principle is well settled that whe:r:e a killing with 
a deadly·weapon is admitted or proved, in the sense that it 
is established as a fact in· the case, ma.lice may be implied, 
inferreq, or.as said in some cases, presumed 11 (Ibid, p. 362, 
par. 308) • · 

-Tested by these principles the. cond~ct of.the accused ori. the 
afternoon of 25.M3.rch 1944, as he put into execution the preconceived 
pl.an to evade restraint and escape from his confinement, pl.a.inly evi
dences a na.licious disregard of social duty and a heart fatally bent 
on mischief. Every step in the process by which the guard was killed 
clearly demonstra~e~ premeditation. The accused willfully seized the 
gun; he knowingly cocked the hammer; and, as the guard ran fr!)m him, 
he deliberately shot_ h:i.m in the back. It was an unprovoked, cowardly 
and brutal killing. .. · · 

. The guard was pronounced· dead before midnight of the day on 
which he was killed; an autopsy upon the body of the deceased disclosed 
tha.t_death resulted from the gunshot wounds; and the· body was definitely 
identified through every stage of the tragedy from the 'shooting to the ' 
burial services, as that of Private Richard N. Campbell•. Thus the record 
discloses abundant proof of every element of· the crime. of rmirder and · 
every- essent~l allegation of the Specification charging the same. 

· It is unnecessary to give serious discus~ion to the charge of 
lartenylof the government 11 jeepu; The accused, by his own testimony, 
admitted trat he "waited around Hannony Church area until dark in hopes 
of getting a car11 • He 11couldn' t find a car so (he), took a jeep tha. t 
lVc\S parked near the 9ff:i.cers quarters". llhen asked where he was·going · 
at the time of his arrest in Hartsville, South Carolina, while still in 
possession of the II jeep11 , he answered a . 11A.nyvmere 11 • Certainly, under 
sucb circumstances it is only reasonable to infer that he had taken the 
jeep with larcenous ·in"-ent and was then engaged in the active aaporta.:. 
tion of the.stolen vehicle. 

It is equally clear that the accused intended to desert the· 
service as alleged in the Specification. of Charge III. Had he effected 
his escape .:fran the guard 'Without the untoward incident of the homicide 
and ha.d .furthered his plans by the larceny of the jeep, all these. cir
cumstances when taken in connection -with qis apprehension' at a pl.ace · 
distant fran his duty station, would have justified the inference of an ... 
intent not to return. Whoo his· grave responsibility for the brutal · 
murder of the guard is added to all else the· comlusion that the accused 
would never return voluntarily is inescapable. 

6. On 6 April 1944 the accused -wa.s ·.subjected ,to a neuropsychiatric 
examination for the purpose of determining hi.a mental condition. Captain 
Daniel Illttinger, Medical Corps, a neuropsychiatrist~ certified that . 
he had found no evidence of any· neurotic or.·mental disorder and that 
the accused vas sane. · 
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7. The accused is 19 years and 6 months of age.· Records of ·the 

War Department show tr.at he f:i.nisheq three years of high school educa

tion but his entire youth refiects a picture· of delinquency and 

ma;I.adjustment. Neither his parents nor the :institutions to which he ._ 

was conunitted when he was no longer amenable to home discipline were 

able to cope with the iroblein he constant1y presented.· ·He was inducted . 

at Baltimore,' Maryland,·on ll February 1943 and has tad no prior ser- .·.. 

vice. · At the time the accused ccmmitted the offenses of which he i stands 

convicted. herein he was confined in the Post Detention Barracks, Fort 

Benning, Georgia, charged "\tith having .deserted. the service at Fort 

Banning, f'r(?ni 5 Augu.st 1943 until his apprehension in Syracuse, New. 

York on 4 December 1943.. This desertion took place iJ!lmadiately after 

his transfer to,!_tha Receiving Company, First Parachute Training.Regiment, 

The Parachute· School:, Fort Benning, Georgia. · · 


8. The court was legally constituted.. No error·~- injliriou.sly 

affect:i.ng the substantial rights 9f the accused were .committed during 

the trial. In the opinion of the Boa.rd of Review the record of trial 

is legally sufficient to support the findings arid the sentence and. to . 

warrant confirmation of the sentence. A ~entence of death or ·imprison

ment .for life is mandatory upcn convictioz:i of a violation of Ar:f;icle 
of War 92. In time of war, ·a sentence of death; or such: other punish-· 

ment as a court-martial may direct, is authorized upon conviction of 


. a 	viol.a tion .of Article of War 58. Fine ,or imprisonment, or such other 
punishment a.s a court.:..rnartial may~djudge, pr any o:;- all of such penalties, 
a~e authorized .for a_ convic,tio:p. of a violation of· Article o.f War 94• 

.1~%~goAdVOO_ata, .· 

~fga.~, •• }I.J,,,, ·4a4LJ' Mge Mvooate•. 

·-~,~geAdV9Cate, 
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1st Ind. 

war Dei:artment, J.A.G.o., Z SEP l944 _ To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinic:n of the Boa.rd of Review in the 
case of Private John J. 0 1Connor (33556670), Receiving Company, 
First Parachute Training Regiment, The Parachute School, Fort Benning, 
Georgia. ' 

2. I concur in the opinic:n of the Boa.rd of Review that the 

record of trial is legally rufficient to support the findings and 

sentence arrl to warrant confirmation of the sentence.· I recommmd 

that the sentence be confirmed and carried mto execution. 


3.. Cn 10 August 1944 eight of the original eleven memb~rs of 
the court-martial which tried the accused reconvened in revision 
proceedmgs and amended the record of trial to show that at the pr~ 
vious session all the members present at the time the vote was taken 
concurred-in the findings of guilty of the Specification and the. 
Cmrge allegmg murder. Of like effect are certificates .frau t,he 
three members of the court who were absent from the revision pro
ceedings because of duty at other stations. 

Accordingly, any possible objection to the execution of the 
sentence because of the Federal court decision m Hancock vs. Stout 

. referred to in my memorandum to you of 18 July 1944 under the title 

11Ex:ecuticn . of the Death Penaltyn has been removed and there is no 

reason why the sentence may not be·confirmed or such other action· 

taken as is deaned· proper. ' 


. 4. Consideration has been gi,ren to the attached letter addressed 
to the President' from Miss Wary 0 1Connor, sis~er of the accused, dated 
15 May 1944. : . . 

5. Inclooed are a draft of a letter for your signature, trans
mitting. the record to the President for hl.s· action, and a form of 
Ex:ecutive action designed to carry into effect the above recommendation, 
should such action meet with approval. · • 

_.. C:::: ·.· ~o • - . 

Myron C • Cramer, 
M3.jor General, 

4 	Incls. The Judge Advocate General. 

l - Record of trial 

2 - Dft. ltr. for sig. s/Yf 

3 - Form of Ex:ecutive action 

4 - Ltr. from Miss M;ry. 


01 Connor to the President 

dated 15 Hay 1944 


4s 
·-------·---·-----"·--···--"·--·-· .. ____ , ..;;..; - ---- .....----- -"f?\ .. 

(Sentence confinned. ·G.C.M.O. 6Jl, 24 Nov ~744) 
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WAR DEPARTMENT 

Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. C. 


(i79) 

SPJGV 
CM 257572 

UNITED STATES 

v. 

Second Lieutenant FRANCIS . 
J. BOTTHOF (0-1110941.), 
Corps of Engineers. 

23 .JUN 1944 . 
) SECOND AIR FORCE 
) 

Trial by G.C.M., convened at ~ Baton Rouge, Louisiana, ~4 and 
._ 	 ) 26 May 1944. Dismissal, total 

) forfeitur~_and confinement for 
) five (5) years • 

.OPINION of the BOARD OF REVlEW 
TAPPY, HARilOOD. and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the· record of trial in the 
case of~the officer named above and submits this, its opinion, to"'rhe 
Ju,dge Advocate General. 

2. · The accused was tried upon the following Charges and Specifi 
cations: 

CHA..'q,GE I: Violation of the 58th Article of War. 

Specification: In that Second Lieutenant Francis J.·Botthot, 
Corps of.Engineers, 263rd. Combat Crew Training School 
(Fighter) 1, Section A, formerly a member of ~h~ 2065th 
Engineer Aviation Fire Fighting Platoon, did, at Harding· 
Field, Bat~n Rouge, Louisiana,·on or about 5 October 1943, 
desert the service of the United States and did remain 
absent in desertion until he was apprehended at Pittsburgh, 
Pennsylvania, on or about 12 February 1944. 

CHARGE II: Violation oi the 69th.Article or War. 
I 

Specification: In that Second Lieutenant Francis J. Botthof, 
***,having been duly placed in arrest at Harding Field, 
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Baton Rouge, Louisiana, on or about 20 September 1943, 
did, at Harding Field, Baton Rouge, Louisiana, on or 
about 5 October 1943, break his said arrest before he 
was set at liberty by proper authority~ 

CHARGE III: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Francis J. Botthof, 
***,did, at Baton Rouee, Louisiana, on or about 25 
August, 1943, with intent to defraud, wrongfully and 
unlawfully make and utter to the Hotel Heidelberg, Baton 
Rouge, Louisiana, a certain check in words and figures 
as follows, to wit: "Baton Rouge, La., Aug. 25, 1943, 
Pay to the order of Hotel Heidelberg, 'Consistently 
Moderate Prices', $15. no/100,Fifteen no/100 Dollars. 
The Drawer Certifies that He Has on Deposit the Above 
Amount and Guarantees this Draft will Be Paid Upon 
Presentation. To Capital City Bank, Tallahassee, 
Fla.- Francis J. Botthof, 01110941, 3rd EAUTC Harding 
Field, La.", and by means thereof, did fraudulently 
obtain from the Hotel Heidelberg, Baton Rouge, Louisiana, 
the sum of fifteen dollars ($15.00), he the said Second' 
Lieutenant Francis J. Botthof, then well knowing that he 
did not have and not intending that he should have suf
ficient funds in the said Capital City Bank for the payment 
of said check. 

Specification 2: Same form as Specification 1, but alleging 
check dated 3 September 1943, payable to the order of Hotel 
Heidelberg, ma.de and uttered to the Hotel Heidelberg, Baton 
Rouge, Louisiana,. and fraudulently obtaining thereby the sum 
of $15. 

Specification 3: Same form as Specification 1, but alleging 
check dated 4 September 1943, payable to the order of Hotel 
Heidelberg, made and uttered to the Hotel Heidelberg, Baton 
Rouge, Louisiana, and fraudulently obtaining thereby the sum 
of $15. 

Specification 4: Same form as Specification 1, but alleging 
check dated 7 September 1943, payable to the order of Hotel 
Heidelberg, made and uttered to the Hotel Heidelberg, Baton 
Rouge, Louisiana, and fraudulently obtaining thereby the sum 
of $10. 
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Specification 5: Same forni as Specification 1, but alleging 
check dated .7 September 1943, payable to the order of 
Hotel Heidelberg, made and uttered to the Hotel Heidelberg, 
Baton Rouge, Louisiana, and fraudulently obtaining thereby 
the sum of $15. 

Specification 6: Same form as Specification 1, but alleging 
check dated 11 September 1943, payable to the order of 
Harding Field Exchange, made and uttered to the Harding 
Field Post Exchange, Baton Rouge, Louisiana, and fraudulently 
obtaining thereby the sum of $25. 

Specification 7: Same form as Specification 1, but alleging 
check dated 14 September 1943, payable to the order of 
Harding Field Exchange, made and uttered to the Harding 
Field Post Exchange, Baton Rouge, Louisiana, and fraudulently 
obtaining thereby the sum of $15. 

Specification 8: Same form as Specification 1, but alleging 
check dated 15 September 1943, payable to the order of 
Harding Field Exchange, made and uttered to the Harding 
Field Post Exehange, Baton Rouge, Louisiana, and fraudulently 
obtaining thereby the sum of $10. 

Specification 9: Same form as Specification 1, but alleging 
check dated 16 September 1943, payable to the order of 
Harding Field Exchange, made and uttered to the Harding 
Field Post Exchange, Baton Rouge, Louisiana, and fraudulently 
obtaining thereby the sum of $15. 

-
Specification 10: Same form as Specitication 1, but alleging 

check dated 17 September 1943, payable to the order of 
Harding Field Exchange, made and uttered to the Harding 

. 	 Field Post Exchange, Baton Rouge, Louisiana, and fraudulently 
obtaining thereby the sum of $25. · 

Specification 11: Same form as Specification 1, but alleging 
check dated 24 September 1943, payable to the order of 
Harding Field Exchange, made and uttered to the Harding 
Field Post Exchanee, Baton Rouge, Louisiana, and fraudulently 
obtaining thereby the sum of ~10. 

Specification 12: Same form as Specification 1, but alleging 
check dated 23 September 1943, payable to the·order of . 
Officers Mess·Harding Field, La., made and uttered to the 
Officers• Mess, Harding Field, Louisiana, and fraudulently 
obtaining thereby the sum of $5. · 
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Specification 13: Same form as Specirication 1, but alleging 
check dated ';e September 1943, payable to the order of 
Stroube Drug Co., made and uttered to Stroube Drug Company, 
Baton Rouget Louisiana, and fraudulently obtaining thereby 
the sum of ;10. . 

Specification 14: Same form as Specirication 1, but alleging 
check dated JO September 1943, payable to the order or 
Straube Drug Co., made and uttered to Stroube Drug Company, 
Baton Rouge1 Louisiana, and fraudulently obtaining thereby 
the sum of ,15. 

Specification 15s Same form as Specification 1, but alleging 
check dated 2 October 1943, payable to the order or 
Stroube Drug Co., made and uttered to Stroube Drug Company, 
Baton Rouge, Louisiana, and fraudulently obtaining thereby 
the sum of $15. · 

Specification 16: In that Second Lieutenant Francis J. Botthoi', · 
* * *, being indebted to the Officers• Mees, Harding Field, 
Louisiana, in the sum of Forty-seven dollars and fifteen 
cents ($47.15) for subsistence and quarters, which amount 
became due and payable on or about 5 October 1943, did, at 
Harding Field, Baton Rouge, Louisiana, from 5 October 1943 
to 21 April 1944, dishonorably fail and neglect to pay said 
debt. · 

Specification 17: In that Second Lieutenant Francis J. Botthof, 
· 	 * * *, being indebted to the Hotel Heidelberg, Baton Rouge, 

Louisiana, in the sum or Seventy-one dollars and twenty-five. 
cent2 · {$71.25), for service, which amount became du.e and 
payable on or about 10 September 1943, did, at Baton Rouge, 
Louisiana, from 10 September 1943 to 21 April 1944, dishonor
ably fail and neglect to pay said debt. 

He 	 pleaded guilty to all Charges and Specffications except Charge I and 
its Specification, to which he pleaded not guilty, but by proper exceptions 
and substitutions guilty or a~sence without leave and guilty of violation 
of Article of War 61. No evidence or previous convictions was introduced. 
He 	 was found guilty of all Charges and Specifications except Charge I and 
its Specification, or which he was found not guilty, but guilty of absenc~ 
without leave, in violation of Article of War 61. He was sentenced to be 
dismissed the service, to forfeit all pay and allowances due or to become 
due and to be confined at hard labor for ten years. The reviewing 
authority approved the sentence but reduced the period of confinement to· 
five years and forwarded the record of trial for action under Article of 
War 48. 	 . 
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3. The evidence for the prosecution is substantially as fol

lows: 


~. Charge I and Specification thereunder and Charge II and 
Specification thereunder. 

It was stipulated that if Major Russell D. Hartz were present 

he would testify that he duly placed accused in arrest to the limits of 

Harding Field, Louisiana, on 20 September 1943. It was further 

stipulated that accused was never released by' proper .authority from 

this arrest (R. 11; Ex. C). It was also stipulated that accused 

absented himself without leave from Harding Field, Louisiana, on· 

5 October 1943 (R. 11; Ex.-D). The accused's unauthorized absence 

beginning on 5 October 1943 was also established by accused's sworn 

statement made to the investigating officer (R. 14; Ex. I). 


The accused's return to mil'itaey control was shown by an 
extract copy of morning report of the Pittsburgh Military Police Detach
ment, Pittsburgh, Pennsylvania, showing accused's confinement by military 
police in Pittsburgh on 12 Februaey 1944, after being apprehended in a 
_hotel room in downtown Pittsburgh (R. 11; Exs. E, I). · 

}2. Charge ~II and Specifications 1-17 thereunder. · 
. ' 

It was stipulated that the accused wrote and uttered the 
checks described in Specitications 1-15 of' Charge n:I, all drawn on the 
Capital City Bank, Tallahassee, Florida, photostatic copies of' such 
checks being attached to the stipulation; that accused received 
mercha.ridise or currency for same, and that.the checks were returned to 
the payees named on each check because of insufficient funds in the bank 
on which said checks were drawn. It was further stipulated that if. the · 
cashier or a duly authorized representative of' the Capital City Bank, 
Tallahassee, Florida, were present he would testify that the accused 
maintained a checking account at said bank and that the four bank state
ments attached to the stipulatton for the months of August, September, 
October and November 1943 represent the true status of accused's account 
with said bank from 29 July to 9 November 1943 (R. 11; Ex. F). The 
fifteen checks described in Specifications 1-15 of Charge III were made 
and uttered by accused between 25 August and 2 October 1943. Eight of 
these checks were for $15 .each, four for $10 each, two for $25 each,_ 
and one for $5. 

It was stipulated that if the credit manager of the Heidelberg 
Hotel, Batoil Rouge, Louisiana, were present he would testify that the 
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accused Vias a guest of the hotel from 26 August 1943 until 9 
September 1943, and that he left said hotel without checking 
out, leaving unpaid ~is hotel bill of ~71.25 (R. 12; Ex. G). 

It was stipulated that if the officer in charge of.the 
Officers' Mess, Harding Field, Louisiana, were present he would 
testify that accused is indebted to the Officers' Mess in the 
amount of $47.15, which became due and payable 5 October 1943, and 
that said bill is still unpaid (R. 12; Ex. H). 

A sworn written statement made by accused to Captain John 
W. Martin, investigating officer, after accused had been fully advised 
of his rights and without any threats or promises being made or any 
coercion exercised, was received in evidence (R. 14; Ex. I).· In this 
statement accused admitted specifically that he wrote each of the 
checks described in Specifications 1-15, that he received cash for 
such checks, and that at the time of giving each check he knew he did 
not have sufficient funds on deposit in the drawee bank for the payment 
of the check. Accused also admitted that he had breached his arrest 
at Harding Field, Louisiana, on 5 October 1943 and had absented himtlelf 
without leave from that date until he was apprehended in the William 
Penn Hotel in Pittsburgh, Pennsylvania, on 12 February 1944. 

4. For the defense. 

After ari explanation of his rights as a witness accused 
elected to make an unsworn statement through counsel. He said that 
inactivity after his arrest so affected his nerves that he;left Harding 
Field on 5 October 1943 with the intent of going to his home in 
Philadelphia where he thought he could straighten out his affairs, 
and then return to duty with a fresh start. However, a ·few days a:rter 
leaving "the enormity of this action became clear and with the he~p 
of the bottle" he ill-·advisedly put off his return•. During his entire 
absence he represented himself as an officer, wore his uniform, and 
gave his address as Harding Field. He never for a moment had a 
thought of deserting, and "a troubled mind and shame were the 
contributing factors which drove me to such an inglorious act" (R. 14). 

;. The evidence is conclusive that accused was placed in arrest 
at Harding Field, Louisiana, pending court-martial proceedings, and that 
on 5 October 1943 he breached this arrest and absented himself without 
leave until he was apprehended in a hotel in Pittsburgh, Pennsylvania. 
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The evidence is also conclusive that accused during the/period 
between 25 August 19/J and 2 October 1943 made and uttered fifteen 
checks in amounts of $5 to $25, which were dishonored by the drawee 
bank because of insufficient funds. The evidence further shows that 
accused has dishonorably failed to pay a bill owed the Officers• Mess, 
Harding Field, Louisiana, which bill was payable 5 October 1943 in the 
amount of $47.15. Accused also dishonorably failed to pay his bill in 
the·amount of $71.25 due to the Heidelberg Hotel, Baton Rouge, 
Louisiana, leaving the hotel around 9 September 1943 without checking 
out, and leaving his bill with the hotel unpaid. 

6. War Department records show that accused is 39 years of age. 
He attended Villanova College for three years. He entered military 
service 24 August 1942, and after attending Engineer Officer Candidate 
School, Fort Belvoir, Virginia, was commissioned second lieutenant, 
Army of the United States, on 3 March 1943. 

7. The. court was legally constituted and had jurisdiction.of the 
person and offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
of the·Board of Review the record of trial is legally sufficient to sup
port the findings of guilty, to support the sentence as approved by.the 
reviewing authority and to warrant confirmation of the sentence. Dis~ssal 
is authorized upon conviction of a violation of Article of War 61, ffi or ~6. · 

~~~·~~-.........·._._..·.___..,..-,___, ~udge Advocate.!. 
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SPJGV 
Ci: 257572 

1st Ind. · 

.1.- .JUL 1944
":far Department, J.A.G.O., - To the Secretary of \1ar. 

1. Herewith transmitted for the action of the President are 
the re cord of trial and the opinion of the Doard of Rcvievr in the case 
of Second Lieutenant Francis J. Botthof (O-lll0941), Corps of Engineers. 

2. I concur in the opinion of the Boa.rd of I-:.eview that the record 
of trial is le__;ally sufficient to support the findin;s of guilty, to sup
port the sentence as approved by the reviewing authority, and t.o warrant 
confin:iation of the sentence. I rec~1J:1end the.t the sentence as· approved 
by the reviewi.ne authority be confinned and carried into execution and 
that the United States Disciplinary Barracks., Fort Leavenworth., Kansas., 
be designated ~s the place of confinement. · 

3. Inclosed are a draft of a letter for your si&nat"Ure, trans
mitting the record to the President for his action, and a form of Executive 
action desif;i1eq to carry into effect the recommendation herein.above made, 
should such ac·tion meet with approval. 

~. ~ • ~oo--...a.-»-.- -

Uyron c. Cramer, 
119.jor General, 

The Judge Advocate General•. 

3·Inc1s. 
1 - Record of trial. 
2 - Dft. ltr. sig. 

of st,1. 

3 -.Form of action. 


(Sentence as approved by reviewing authority confirmed. 
G.C.M.O. 431, 4 Aug 1944) 
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SPJGH 
CM 257615 

UNITED STATES ) INFAN'IRY BEPIACEMENl' TRAINWG CENTER 
) FORI' MCCLELIAN, ALABAMA 

v. ) 

Second Lieut want HENRY M. 
) 
) 

Trial by G.C.M., convened at 
Fort, McClellan, Alabama, 23 

LEE (0-1)02250), Infantry. ~ May 1944. Dismissal and total 
forfeitures. 

OPINION of the BOARD OF REVIEW 

DRIVER, 0 1COONOR and LOTl'ERHOS, Judge Advocates. 


1. The Board of Review has examined the record of trial in the case of 
the o,fficer named above and submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charge and.Specification& 

CHARGE: Violation of the 61st Article of war. 

Specificationt In that Second Lieutenant Henry M. Lee, Infantry, In
fantry Officers Replacement Pool, Infantry Replacement Training 
Center, Fort McClellan, Alabama, did, without proper leave, 
absent himself from his organization and station at Fort. 
McClellan, Alabama, from about 0730, 8 Mey 1944 to about 1115, 
12 May 1944•. 

Ha pleaded not guilty to and was found guilty of the Charge and Specification. 
He was sentenced to be dismissed the service and to forf~it all pay and allow
ances due or to become due. The reviewing authority approved the sentence 
arxi forwarded the record of trial for action under the 48th Article of War. 

3• Evidence for the prosecution: An extract copy (Ex. 1) of the morn
ing report of Infa.'ltry Of:ficers' Replacement Pool, Infantry Replacement Train
ing Center, Fort McClellan, AJ.abama, showed accused f'?'om temporary duty to 
absent without leave,. 8 May 1944. The accused did not have the permission o! 
his battalion commander to be absent 8 May 1944 but had been granted a~ nvocon 
by his company commander 6 May 1944. Accused was not in his hut at 9130 p.m. 
or at taps on 9 May 1944, nor was he present at reveille the following morning,· 
and his bed did not appear to have been occupied (R. 6-8). · 

On 12 May 1944 Second Lieutenant G. C. Roberts, Military Police De
tachment, apprehended accused in a c;:afe in· Birmingham, Alabama. Lieutenant 
Robert.a waited while accused finished his breakfast. The accused readily 
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identified himself' and admitted to Lieutenant Roberts that he was "AWOL". 

He stated that re had an1.ved in Binningham 6 May 1944., that he became · 

"very sick" after eating a shrimp cocktail that evening, and that he re

ms.med in his room at the Bankhead Hotel until the morning he was appre

hended. Accused was in 11£ull uniform" when arrested and did not look as 

though he had been drinking (R. 9-10) • ' 


On 1S ~ 1944 the accused, ai'ter being advised of his rights, made 

a statement under oath {Ex. 2) to Major Michael J. Barry, the investigating 

o!ficer, that he left Fort McClellan, Alabama, Saturday, 6 May 1944, by . 

authority cf a "V00011 and went to Birmingham, Alabama. He became so ill as 

a result of eating a shr:llDp cocktail that evening that he returned to his 

roan at the Bankhead Hotel and remained there "without leaving" the roan 

until 10100 a.m. on 12 May 1944, the day he was apprehended, returned to 

Fort McClellan and placed in a?Test in quarters (R. 11-12). 


The . court took judicial notice of Army Regulations No. 605-115, 
providing that officers authorized to grant leaves of absence may grant oral 

· permission for absence over Sundays, holidays, and other similar periods 
(R. 12 ). 

4. For the defenses: The accused testified that he received a 11V00011 

on 6 May 1944 arrl went to Binningham, Alabama. He ordered dinner that evening, 
and after he ha.d eaten about. half of a shrimp cocktail his stanach "reacted". 
Feeling nauseated he immediately returned to his room in the Bankhead Hotel 
and started Tani.ting blood. His head was "going around and around• and he 
ordered some ice, which he placed "around" his head. He stated that during the 
e:ri;ire period he remained in the hotel room he .did not eat nor drink anything 
except ice water. He was· "nauseated, vaniting, in a semi-conscious condition" 
and "so weak" he did not get out. of bed. He did not call a doctor or 
telephone Fort. McClellan beC£1.use he was "too weak to realize• lie should do so. 
On Friday, l2 May 1944, he was feeling better and intended to go to .the Air 

· Ba~e Hospital in Birmingham, Alabama. · He le.tb the hotel and was eating his 
first food since· the P'8Ceding Saturday when he was arrested by the military 
police. The accused furl.her testified that he had the same illness about a 

· 	year before, at 'Which time he was confined in LaGarde General Hospital for · 
over a mcnth an:i received treatment for stomach ulcers (R4 1.3-lS). 

On cross-examination the accused testified that he was "supposed" ' 
to return to duty :from his "VOCO" on· Monday morning (8 ~ 1944). · He stated 
that he did not. have a drink of intoxicating liquor during the entire period 
he was in Birmingham, nor did he purchase an:, liquor. .&. pint bottle coh
ta:ln:lng about one-half inch of liquor was m the dresser when he rented the 
hotel roan and remained there the 111'hcle time" he occupied the roan, but he 
did mt take a drink of it. He further ·stated that he told the bell captain 
that he was sick and told the maid llho came to clean his rban that he ,ru •too . 
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sick to maven, but he did not request either oi' the.in to summon medical aid 
(R. 15-19)• 

Mr. Pat Third., bell captain at the Bankhead Hotel, Birmingham, 
Alabama, testified that en three different occasions while accused was stay
ing at the hotel he received calls through the telephone operator to bring 
ice to accused. He mticed nothing 11in particulartt about accus.13d except 
that he 110uld be in bed when the ice was delivered. Twice when he entered 
the roan the accused was "dressed" and the third time he was ,rearing his 
pants only. He did not observe arr:, whiskey or signs of 1;quor in the room 
and accused did not appear to be drinking. Accused complained to him about 
eating "somethingn that made him sick and he looked as though he "didn't 
feel we11n. The clothes of accused were en hangers, the room was in order 
and there were no indications that accused had received visitors. · Accused · 
did not request anything but ice as far as Mr. Third could remember (R. 20-24). 

On further direct examination the accused testified that at the time 
he was apprehended in the cafe on 12 May 1944 he gave his room key. to an 
enlisted man accompacy-ing Lieutenant Roberts and that the enlisted man checked 
him rut of the hotel while he finished eating. The remainder of the pint 
bottle of whiskey was in his room when he left the hotel that morning and 
he next, saw it when it was being poured into the sink at the nypn sta}.ion. He 
further testified, when recalled as a witness, that llhen he first rented the 
room the 1'hiskey was in a desk drawer and it remained there until he left 
the hotel on :J.2 May. His bank book was in the same drawer and when he 
reached for his bank book that morning he took the bottle out and left it 
on the dresser (R. 19-20, 24-26). . 

5. It is shown by the evidence and admitted in the testimony of accused 
at the trial that the accused without proper leave absented himself .f'ran his 
organization f'rom about 8 May to 12 May 1944 as alleged in the Specification 
of the Charge. 

'11te accused in explaining his absence stated that due to his illness 
he did not realize that ~e should notify military authorities he was unable 
to return to his organization nor th.at he should call for medical attention. 
The evidence shows, however, that accused ca?Tied on conversations with the 
maid am bell captain in the hotel, that he mada use of the telephone to 
order ice, and that he knew llhat transpired during his stay at the hotel, 
all leading to the inescapable conclusicn that the illness of accused did not 
render him incapable of recognizing his absent status nor interfere with· his 
ability to get in touch with military authorities had he desired to do so. 

6. The accused is 25 years of age. The records of the Office of The 
Adjutant, General show his service as follows: Enlisted service fran 1941; 
appointed temporary second lieutenant, Army of the United States, from Officer 
Canoidate School, and active duty, 2 ~cember 1942. . · 
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The accused stated that he had 21 months enlisted service. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally suffi
cient to support the findings of guilty and the sentence, and to warrant 
confirmation of the sentence. Dismissal is authorized upon conviction of 
a violation of the 61st Article of War. 

L,!?:.,~ ,Judge Advocate,
-,...............5.........-....iil..i-.ot.~~.......;-----~---

____(_On teav_e_)_______,Judge Advocate. 

~.----~-+-+___________,Judge Advocate. 

/ 
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1st Ind. 

Ylar Department., J.A~G.o • ., .i.t - To the Secretary of ·Har. 
. 'l () JUN 19't't . 

1. Herewith transmitted 'for the action of the President are the record 
of triaJ. and the opinion of the Board or Review in the case of Second Lieu
tenant Henry M. Lee (0-1302250)., Infantry. 

2. I concur in the opinion of the Board of Review that the record of 
triaJ. is legaJ.ly sufficient to support the findings of guilty arxl the sentence., 
and to warrant confirmation of the sentence. The accused was absent without 
leave from his organization and staj,ion for four days. It appears from the 
staff judge advocate1 s reviaw that accused was on a previous occasion pun
ished under the 104th Article of War for passing a bad check for $30 on 30 
March 1943 and for being drunk and disorderly in uni:f'onn in a hotel on the 
same date. I reconnnend that the sentence to dismissal and total forfeitures 
be confirmed., that the forfeitures adjudged be remitted., and that the sen
tence as thus modified be carried into execution. 

I 

J. Inclosed are a draft of a letter !or your signature., transmitting the 
record to the President for his action., and a fonn of Executive action carry
i!.€ into effect the recommendation made above. 

~ ' o .... ·--•--~ ... 

Myron C. Cramer., 
Major General., 

3 Incls. The Judge Advocate General. 
lncl.l...Rec. of trial. 
Incl.2-Drft. ltr. for sig. 

S/ir. 
Incl.J..,F'orm of Action. 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 412, 2?·Jul 1944) 

-,
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SPJGH 
CM 257634 

UNITED STATES ) 63RD INFANTRY DIVISION 

v. 
) 
) Trial by G.c.M., convened at 

Private QUENTIN H. FRIEND 
(.375184.31), 508th !iedical 
Collecti~ Company 
(Sepal:.'ate). 

) 
) 
) 
) 
) 

Camp Van Dorn, :Mississippi, 
26 May 1944. Dishonore.ble dis
charge and confinement for five 
(.5) years. Disciplinary Bar
racks. 

HOLDING by the BOARD ,rF REVJFlf 
DRIVER, 0 1CONII:1."l. and torTERHOS,Judge Advo~ates. · 

l. The record of trial in the case of the soldier named above has been 
. examined by the Board of Review. 

2~ The accused was tried upon the following·Char~es· and Specifications• 

CHARGE Ia Violation of the 93rd Article of i'far. 

Specification: In :that Private Quentin H. Friend, 508th Medical 
Collecting Company, did, at Baton Rouge, Louisiana, on or about 
20 Apl"il 1944, feloniously take, steal, and carry away a 1941 
Ford Coach, value more than $,50.00, the property of T.E. Nesom, 
Clinton, Louisiana. · 

CHARGE II1 Violation of the 96th Article of War. 

Specification• Ih that Private Quentin H. Friend, 508th lfedical 
Collecting Company, having been restricted to the limits of Can- · 
pany Area, 508th Medical Collecting Compaey,· did, at Canp Van 
Dorn, Mississippj_, on or about 20 April 1944, break said re
striction by going to Baton Rouge~ Louisi~. 

He pleaded nat guilty to and was found guilty of the Specii'icatiot.i.s and Charges. 

Evidence of three previous ccnvictions of absence without leave was considered. 

He was sentenced to dishonorable discharge, total forfeitures and confinement 

at hard labor for five years. The reviewing authority approved the senteI¼.c~ and 

designated the United States Disciplinary Barracks, Fort Leavenworth; Kansas, 

as the place of copfinement. The record of trial has been forwarded for action 

under .Article of War $0½. . · 


· .3• !.• The Specification, Charge II1 First Lieutenant 'Charles F. Spieler, . 
508th Medical Collecting Compar.zy-, Camp Van Dorn, Mississippi, the organization of 
accused, was summary court officer while the company was in the Louisiana t'ianeuver 
Area during the first part of April 1944. On 9 April a sentence of restriction to 
the com~any area for 30 days was j,nposed on accused and approved. There was no 
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rnodifice.tion of ths sentence. Lieutenant Spieler expla:ined to accused what the 
~ompany area was on maneuyers, but did not explain what the company area was at 
Camp Van Dorn. First Sergeant Marvin c. Ward testified that accused was 
absent from the company at reveille on 21 April, and ha'!! left at some time 
after retreat the night before. Ext.ract copies (Ex:s. A and B)of the company 
morning report shO'.V accused absent without leave "2l:i.OO 21 April 1944" • 
Sergea.u,t Ward testified that the morning report shows the absence as of that 
time "Because all I could report him - before I can report a man AWOL he has 
to be gone 24 hours" (R. 4-12). · 

b. The Specificatiop, Charge I: Mr. T. E. Nesom parked his maroon 

1941 Ford-sedan, license nwnber 300-055, in·front of a friend1s house in 

Clinton, Louisiana, at about 7145 p.m. on 20 April 1944. When he was return

ing from "the corner", where he had gone for a bottle of beer, about 8115 or 

8:30 p.m., he saw his car being pushed away by a jeep. Three men in Arrt';/ 
uniform took the car.· The car was of a stipulated value (Ex. C) in excess of ~50, 
and Mr. Nesom gave no one permission to use the car. He reported to the sheriff 
that his car was missing. Mr. Uesom next saw his car on the following day at 
11Headquarters, State Highway Patrol". He testified that there are two routes 
from Camp Van Dorn to Baton Rouge, Louisiana, and .one of them passes through 
Clinton (R. 18-21). . 

About 8130 or 9:00 p.m. on 20 A~ril Mr •. o. C. Anderson and Mr. Earl 
Seguin of the Louisiana State Pclice, viho.were ori patrol near Baton Rouge, 
received a radio call notifyinp them of the theft of the Nesom car. Later 
in the evening when they were parked and headed south on Highway 61., north of 
Baton. Rruge in the direction or Camp Van Dom., they observed a car similar to 
the stolen car traveling north. They turned around and •chasedn this car about 
a mile and a half, and caught up with it as it 0 checked up and pulled into a 
filling station" at Scotlandville. Anderson stated that when the car passed 
them it "wasn1t traveling at a very high rate or speed", not over 15 ·or 20 
miles an hour. He could not S°Efy whether the driver or the car noticed that 

' 	 they were 11after him11 
, but he did· •get up to a high rate of spee·dn before they 

caught hilll. Seguin stated that the car was traveling at 35 or 40 miles an 
hour when it passed them, and later "drove up pretty fast• so that: the police-· 
I!len had to drive apout 70 miles an hour to catch it. When the -police car had 
~een turned around to follow the other car, the latter was a quart.er of a mile 
ahead. The policemen arrested the occupants of the car at about 10:45 p.m. 
immediately upon reaching the filling station. Accused was driving the car and 
f'rivate Carl 1~alker was with him:. The gasoline ta.bk was one-fourth full. The 
license plate, Number 300-055, was found 11kind of bent together in the back of 
the car, in bAck oi' the front seat". Accused "might have been drinldng" but 
was not under the int'luence or ~iquor (R. 12-17) • 

· 4• a. The Specification, ·charge Ila Accused testified that on 20 April 
he and Y:a!ker went to •the beer garden", drank some beer, decided to go to · 
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Baton Rouge, and went there by hitch-hiking. They left camp at about 5:00 
or 5:30 p.m, and reached Saton Rouge about 7 :00 or 7:30 p.m. In a state
ment (Ex:• D) to the investigating officer accused stated that he began 
drinkin& beer at the post exchange at about 3:30 p.m. and that he and . 
Walker decided to· go to Baton Rouge at 5:00 p.m. Accused testified that he. 
did not know 'i'ihether he was under restrictions on 20 April, that he was 
supposed to be restricted "to the company area on maneuvers" for a psriod of 
JO days, but that he did not think he was under restriction "whenever we come 
to the garrisontt. He was told that he was restricted .for JO days "to the 
area while we are here on maneuvers" {n. 21, 24-26, 28, JO). 

{ 

.Q• The Specification, Charge IJ Acc~sed testified that he and . 
V[alker hitch-hiked from Camp Van Dom to Norwood and there caught a ride to 
Baton Rouge. They went to a bar and started drinking. '!hey met a soldier 
there and went to the "USO" with him. The soldier asked accused if he would 
"go drive his car up to the filling station and I told him I would provided 
he'd give us a ride to camp. He was going out with some girl, that is why 
we went - And we got caught there by the police11 

• When they came down from 
camp to Baton Rouge they did not Ill,SS through Clinton, but followed the .other 
route (R. 21). · . 

On cross,;.examination accused identified a statement (Ex. D) which he 
had made to the investigating officer. He denied that the 24th Article of 
War was read to him, but admitted that he signed the statement after read
ing it, that he was not threatened, that he made the statauent of his 11 own 
free will•, that it was true except "about the keys" and the name of "that 
garage", that he was not forced to sign it, and that he was told that he did 
not •have to make a statement". Exhibit D is substantiall;r the same as the 
testimony of accused on. direct examination, and adds that the soldier, whose 
name was unknown, said he wo1.1ld meet them at the garage in about an hour, 
and that the soldier 'WB.S at the time in a car with a girl (R. 24-27) ~ 

. The accused was cross-examined at length by the proseeution and the 
,court, but cmtinued to assert the truth of his direct testimo.ey. He ar
rived in Baton Rouge that night at about 7100 or 71JO. He did not know the 
soldier who loaned him the car, and had never' seen him before. Accused had 

.been drinking with this soldier. He stated that 'he had no idea that "it 
was a hot car", and did not know the police ~ere following him (R. 22-23, 27-40). 

Private First Cla.ss c'arl Walker testified that on the afternoon of 
20 April he was off duty, went to the "Px11 to drink beer, met accused and 
drank with him. They decided to eo to Baton Rouge,· so hitch-hiked th~re. They 
caugh~ a ride to Norwood, and then one from there to Baton Rouge. '!hey did 
not go through Clinton. He thought. they arrived in Baton Rouge about 8:oo p.m. · 
They· went to a bar1_ and had a few drinks with another soldier there. Later 
they vrent to the· 11 US0", 'i'ihere Walker was ill and went to the latrine. When 
he cam:J out accused said he had a ride for them. 'l'hey entered a Ford car and 
drove out of Baton Rouge. Whan they stopped at a filling station, they were 
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arrested. Walker testified that he was intoxicated that evening (R.44-.57) • 

. ,5 •. On cross-examination of accused the prosecution stated that it was 
proposed "to bring out the previous character of the witness•, to "impeach . 
the witness, attack the credibility: of his testimony", and to "prove poor 
character on the part of the man". Accused admitted, that he had been in the 
Missouri State Penitentiary once only for eight or ten months. He denied 
that he had ever taken a car "out ofn ~ackson, Mississippi, and admitted 
that he had been in Missouri in March 1944. Accused then identified a 
statement (Ex. E) -which he signed in Springfield, Missouri. He testified 
that no threats were made, he was not told that he could remain silent, 
0 They asked for it, that's aJ.l", and he llwouldn1t say just exactly it was 
my own free llill". Af'ter questioning by- the president of the court accused 
conceded that the statement was of his "own free will". The statement was 
read to the court, which took "cognizance of the ~act• that it was sub
mitted "for the purpose of impeachment only11 •. Exhibit E is swnmarized as 
follows:. About 1 March 1944 accused left his organization without. leave., 
went to Jack~on, Mississippi, stole a Pontiac sedan, and drove it to 
Missouri. He ns arrested in Springfield ab~t 1.5 March. ·He had been 
in -t;,rouble twice before in his life, the first time in 19.38 when he was sen

. tenced to the Miseourl State Penitentiary for two years on a charge of 

drunken driving, and the seccnd time 1ri 1941 llhen he was sentenced to con
finement :in ·the sam:i penitentiary for forgery- (R. 4~).. " 


6. The B~rd of Re~ew is of the opinion that the admission of the evi
dence last stated. {par• .5 was erroneous and injuriously affected the sub-· . 
stantial rights of .accused. 

. . 

Although an accused., as a·ntness., may be impeached, his credibility 
may be attacked all.y according to the established methods, , one of which is 
to show ccnviction of a crime involving moral turpitude or such as to 
affect the credibility of the witness. Evidence of the commissicn of such 
a crime w.i.thou.t showing conviction thereof is not ac'inissibie., nor is proof 
of the maldng of an incaisistent statement;· relating only to a collateral 
fact and not to any issue in the case (MCM, 1928., par. 124.12,}. Although 
the court stated that.Exhibit E,was submitted "for the purpose of impeach
ment• it is clear that it went far beyond legitima~.e impeachment, and . ', 
disclosed guilt 'Without show:illg convicticn of aii offense with 19hich accused 
was not charged. It is f'undam~tal that ·the prosecution may not evidence 
the doing of an act by' shovring the bad moral character of accused or former 
misdeeds., except in certain instances not pertinent here (MCM, 1928, par•. 

. 112)2). In the imtarrt. case accused was charged with the theft of an auto

mobile on 20 April 1944 (Spec., 'Chg. I)... The erroneous admission in 

evidence of his statement (Ex. E) in llhich he admitted that he had stQlen 


- a different automobile on l March 1944 clearly prejudiced the substantial 
~hts .of the accused unless the legal evidE11ce is such as practically to 
compel in the minds of conscientious and reasonable men a finding of guilty
(ClL 211829, Parnell., 10 B.R. 1.37, 142; 04 240788., Johnson; CM 25S08.3, 
HargroveJ Dig. Op. J.AO, 1912-40, sec. 39.5(7))., 

·' 
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Accused testified to facts 'Which, if true,. rebut the inference of' 
guilt of larceny arising from his possession of a recently stolen auto.;. 
mobile, and he was corroborated by his companion. L:i.k:ewise, there 1fa.S some 
conflict in the tes_timony with respect to the breach of restriction, as ac
cused sta:l;ed .that; he was told he was restricted while 11on maneuvers•. In 
the opinion ·of ,the Board of Revi err the competent ·evidence properly admitted 
and in the record is not of such probative force as virtually to ,canpel a 
c~~~. . 

7 • .The court; ns legally constituted, ,For the reasais ·stated, the 
Board of Review is of the opinion that the record of trial is legally in
sufficient to support the findings of guilt,: and· the sentence• 

. ... 

~,~ .. ,Judge Advocates. 
. ' 

. ~. ,Jlldge Advocate, 

(Ori leave) ,Judge Advocate. 
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1st Irrl. 

2r JUL 1944War Department, J~A.G.O., - To Commanding General, 63rd 
Infantry Division, Camp Van Dorn, Mississippi. 

1. In the case of Private Quentin H. Friend (37518431), 508th Medical 
Collecting Company (Separate), attenticn is invited to the foregoing holding 
by the Board of Review that the record of trial is not legally sufficient to 
support the findings of guilty and the sentence. I concur in the holding by 
the Board of Review and for the reasons therein stated recommend that the 
firrlings of guilty and the sentence be vacated. 

2. Um.er the provisions of Article of War 50½ the record of trial is 
transmitted for vacation of the sentence in accordance with the foregoing hold,
ing and for a rehearing or such other action as you may deem proper. 

3. When copies of the published order in this case are forwarded to 
this office they should be accompanied by the foregoing lx>lding and this in
dorsement. For convenience of reference and to facilitate attaching copies 
of the published order to the record in this case, please place the file n\.Ullber 
of the record in brackets at the end of the published order, as follows:. 

(CM 257634). 

Myron C. Cramer, 

Major General; 


The Judge Adv~cate Gener¥• 


1 	Incl. 
Rec. of Trial. 
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'NAR DE}'ARTulEN'l' 
Army Service Forces 

In the Office of The. Judge Advocate General 
:-iasbington, D.C. 

SPJGN 
CH 257646 

,30 JUN 19'4 
UNITED STAT~S 	 ) 8TH AillJORED DIVISION 

) 
v. 	 ) Trial by G.C.M., convened at· 

) Ca~ Polk, Louisiana, 24 1:iay 
First Lieutenant LE.'iTIS B. ) 1944. Dismissal. 
SHORT ( O-l.300538), Company ) 
c, 58th Annored Infantry ) 
Battaliop, 8th Armored ) 
Division. ) 

OPDITON of the BOAlUJ OF HE~EW 
LIPSCOKB, SBEPllilliD and GOLDEN., Judge Advocate.s 

1. The Board of Review ha·s examined the record of trial in the case . 
of· the of!icer ·named above and submits this, its opinion, to 'Iha Judge . 
Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions: 

CHA..11.GE: Violation of the 96th. Article of Har. 

Specification 1: In that 1st Lt. 	Lewis B. Short, 58th · 
· 	Armored Infantry Battalion, did, at Camp Polk., 

Louisiana, on or about 28 ·April 1944, in an official 
investigation being conducted by Lt. Col. Harold G. 
MacAdams, Inspector General, ·8th Annored DivisiorJ., 
make under oath a statement in substance as follows: 

That he did not see Tee 5 Joseph O. Belanger, 
58th Annored Infantry Battalion., with Lieutenant·•s 
bars on his shirt on the evening of 16 March 
1944; that he did not loan his shirt and cap 
to 1Tec 5 Joseph o. :Belanger., 58th Annora? 
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Infantry Battalion,.on the evening of 16 
March 1944; and that he has never identi 
.fie-d Tee 5 Joseph O. Belanger, 58th Armored 
Infantry Battalion as being an officer 

which . statement he 'did not then believe to . be true. 

Specification 2: (Finding of not guilty). 

Specification 3: In that 1st Lt. Lewis B. Short., 58th 
Armored Infantry Battalion., did., at Oakdale, 
Louisiana, ori or about 16 March 19.44, will.fully., 
unlawfully and falsely identify Tee 5 Joseph O.· 
Belanger, 58th Armored Infantry Battalion., as 
being a Commissioned Officer of the United States 
Arr.cry, to Military_ Policeman Wilfred D. Davis/ 
Military Police Platoon, 84tl\ Infantry Division. 

The accused· pleaded not guilty to the Charge an::l. all Specification~ 
thereunder and was found guilty of; the Charge and of Specifications l 
and 3 but not guilty of Specifi. cation· 2. He was, sentenced to be dis
missed the service. The reviewing authority approved the sentence and 
forwarded the record of trial .for action under Article of War 48 .... 

3. The evidencl:3 for the prosecution shows that First Lieutenant Paul 
J. 11".alarkey., the Company Commander of Comp&iy ncn., 58th Armored Infantry 
Battalion, 8th Armored Division., authorized the accused and Technician 
Fifth Grade Joseph o. Belanger on 16 March 1944 to drive to Oakdale, 
Louisiana., in an Anrry peep. The purpose of the trip was to "answer * * * 
a telegram". Upon arriving at Oakdale., the accused and Belanger proceeded 
to a house at 512 Seventh.Avenue where they joined some ladies. Belanger 
stayed only a short while. After taking a shower., he was "persuaded" by 
the accused and the\1.adies to put on the accused's shirt., overseas cap, 
and appurtenant insignia of branch and rank. Thus attired, Belanger went 
to the Pine Grove Night Club located about a mile away (R. 8-9., 12, 15, 17, 
19, 22; Pros. }we. "B"). · • · . 


A staff sergeant recognized him as an imposter and pointed him 
out to Sergeant 'Wilford D. Davis of the Military Police. Sergeant Davis 
immediately escorted Belanger butside and asked him for his AGO officers' 
identification card. Belanger "didn't know what /J,he sergeany was 
talking about", but upon being pressed foi' "some kind of identification" 
represented that there was another officer in town who could vouch for 
his status. The Sergeant and Belanger entered an J.:rrrry jeep driven by 
Private First Class Harry R. Boehm and, following Belanger•s directions, 
arrived at the Seventh Avenue address (R. 8-9, 13). 
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Leaving the other two men behind in the vehicJe , Sergeant Davis 
walked onto the well-lighted porch and lmocked. The accused came to the 
door dressed in no.D." trousers, a vrhite undershirt, and boots. In response 
to the Serge_ant I s _questions, he stated that he had had an officer with hin 
that night and gave a description of him which fitted Belang~r. The latter 
was then brouzht up on the porch. The accused identified him as the offi 
cer to whom reference had been made (R. 9-14). 

Sergeant Davis apologized and withdrew. He was followed by 
Belanger who wanted a ride back -to the night club. All three reentered 

. the jeep and returned to.that establishment. After a short interval 

Sergeant Davis and Boehm decided to go to the house on Seventh Avenue 

a second time to obtain the names and organization of the accused and 

Belanger. Upon again reaching the porch some forty-five minutes after 

his first visit, Sergeant Davis looked through the glass in the door and 

saw "Belanger sitting in the room with. his Corpora..l stripes on". '!'he 

Sergeant has c;iven the following account of the events which th~n oc
curred: · 


"When I lmocked some lady came to the door. 
She turned the light on. I could see Corporal Be
langer si.t ting in the room with Li rutenant Short. 
When the lady turned the light on, Corporal Belanger 
got up out of his seat and went into·another room. 
I asked the .two M.P. 1 s that were working with me . 
that night to go to the baclc of the house beca'!l3e 
maybe he might try to go out the back of the house. 
When Lieutenant Short came to the door I asked him 
to bring the ·soldier., that he had identified as ·an

• 	 officer, t,o me. He called Corporal'Belanger. I 
asked Corporal Belanger why he had this officer's , 
uniform on dom1 at the night club. He told me thaj 
he was not dovm there but that his brother v,as. I 
placed Corporal Belanger under arrest and had .the 
driver ta(e him to the jeep.*** After Corporal 
Belanger was _put in the jeep I asked him why, had 
he told me the first time that he was an \>fficer. 
Lieutenant Short told rae that ·he mew the Corporal 
was in the wrong and was trying to cover up for him." 

Belanger was released the following day 11 ori Ii.is mm accord". He was 

subsequently reduced to- the grade of private. Although he asserted at 

the trial that he was drunk "enough not to knOW' what I was doing" on 

the ni.~ht of 16 i!arch 1944, he was considered sober by Sergeant Davis 
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.	both when first interrogated and on the occasion of the arrest (H. 9-16, 
21). 

An investigation of Belanger I s imposture and 
0 

the accused I s mis
representat;.ons to Sergeant Davis was conducted by Ll..eutenant Colonel 
Harold G. EacAdams, Inspector General, 8th Armored Divis;i.on. On this 

. last date the accused testified as follows: • 

n95. Q - ~:- -::- ;'*' :;ere you in Oakdale on the night of the 

16th of 11.arch 1944? 


A - Yes, Sir.· I believe I was. 
·l'.·* 	 * 

122. 	 Q - Did you at any time 01 • ...;.,i.s par1,i.cu.Lar evening 

see Belanger with bars on his shirt? 


A~ No, Sir. 

"' 122. 	 Q - Did -you 'loan Belanger your shirt and cap at any 
time that evening? · 

A - Ho, Sir. I did not. 

123. 	 Q - Did you at any ti.me identify Belanger to the Li.P. 
as an officer? · 

A - I did 	not. 

* * * * 
125. 	 Q - The statements made there relative to your identi  • 

.t'ying Cpl~ Belanger as -a lieutenant are falsE;J? 

A - I never identified the man as ari officer, Sir. 

* * * * 
156. 	 Q - Did you, the first time Lieutenant, identify him 

as an officer and then retract your statement on 
the second visit and say that,he·was a corporal? 

A - I never did identify the man as an-officer, Sir." 
(R. 6-7; Pros • .Ex. "A"). · · . 

4. The accused did not take the stand in his own behalf. The only 
'Witness called by the defense was 11ajor Paul L. Fowler of the 58th 
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Armored Infantry Battalion. He testified that the accused had been under 

his command for appro:id..mately one year, had never been 'punished or repri 
manded, and had _been consistently rated 11 superior" (R. 22~23). · · 


5. Specification l alleges that the accused. "on or.'about 28 April 

1944, in an' official inv.:estigation being conducted by Lt. Col. Harold· G. 

1~acAdams, Inspector General, 8th Annored Di'Visi.on, make under oath a 

statement** *which statement he d;i.d not then believe to be true" •. 

Specificati~n 3 alleges that the accused did_ "on or about· 16 March 1944., 

willfully, unlawfully and falsely identify Tee· 5 Joseph o •. Belanger, 58th 

Armored Infantry Battalion, as being a Commissioned· Officer of ~e United 

States Army, to Jlilitary Policeman WilftedD. Davi~; Mi.litary·Police Piatoon, 

84th Infantry Division". 'Both acts wer.e set forth as violations of·Article 

of-War 96. · 


In all probability., the' loan o.f the ac~sed's shirt., ove;sea.scap., 
and insignia to Belanger was initially only a youth.f'ul prank. The mischevious 
spirit which inspired it came in bottles, and its innnediate object was to 
iinpress some susceptible female. · The deception· ditl not .extend to anything · 
more sinister. · ' · · · 

What was in th~ beginning only an ·esc~pade; albeit ari· unlawful 
one, was transfonned into a more ~erioµs oftense by tlle·accused's scant . 
regard £or. the truth. , One of the violati?ns of Article of War 96 listed in 
paragraph 152~ of the Manual far Courts-llartial., 1928, is "making .false .state-. 
inents to an officer in, regard to matters of dltytt. ' The accused's answers 
at the investigation quoted above appear to have been deliberate false
hoods. He had lel'!t his .!>hirt and cap to Belanger and had identified him 

· as an officer.· In denying both acts in the· courseafanollicial 'investiga-. 
tion the accused clearly b:rQught himself within the orbit o.f .the o.f!ense · 
defined by the Manual. · 1 

. · • : .. 

The false identification of Belang~r· as a conmrl.ssi.oned- otficer 

also contravenes. Article of War 96 but is an offense of a somewhat different 

nature•.Dig.· Op. JAG., 1912-40, sec. 454 (49) state~ that:~ 


"A staff' sergeant was accost,d. by a member··o.f the, 
milltary police mile .entering a the~ter· on. a milltary 
post, and., "to ~he end of determining whether or. not the
staff sergeant had violated orders with respect to wearing 
civilian clothes on the post, asked i.f he was a· soldier. 
He falsely stated that he was not 'a ·s.oldier. He was.· 
found guilty of having made a· false official statement 
to the military police. · · 
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11 rleld, That since the statement was not made 
to an officer, and the accused was not on duty status 
at the time, the act in question did not constitute 
the offense usually known as 'false report or state
ment', as listed in paragraph 152i, li.C.M., 1928. 

"field further, That a false answer made by·a 
soldier to questions asked by a military policercan 
in the performance of his auty under instructions of 
competent authority, whether or not the soldier be on 
a duty status at the time, is obviously a hindrance 
to the performance of his duty. by the questioner and 
to the accomplishment .of the purpose to which the 
questions were directed, and is, therefore, in essence, 
a di.sorder or neglect to the prejudice of good order 
and military· discipline punishable under A. W. 96. 
250.1, June 16, 1928.n · · 

This holding is controlling here. 

6. The accused is about 25 years of age. The records of the War 
Departnent show that he had enlisted service from 24 hlarch _1939 to 18 
November 1942; that he was corrnniss:toned a second lieutenant on· 19 Nover:i
ber 1942 and pronoted to first lieutenant on 13 August 1943; that he has 
been on ~ctive duty as an officer since 19 November 1942. 

7. -The court was legally constituted. No errors injuriously af
fecting the. substantial rights of the accused were committed during the. 
trial. In the opinion o-f the Board of Review the record of trial is 
legally sufficient to support the findings and the sentence' and to viar
rant confirnation ~~ereof. Dismissal is authorized upon conviction of a 
violation of Article of War 96. 

~ f ~Jud~e Advoca~e. 

~~~ , Judge Advocate, 

"'.\ .. ·. . 

_____.(_On___Le=a~v~e~)______, Judge Advocate. 
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SPJGN 
CM '257646 

1st Ind. 

War Depar'bnent, J.A.G.C., 	 - '.l'o the Secretary of War. 

l. Herewith transmitted for the acti"on ot the President are 
the record of trial and the opinion of the·'Board ot Review in the 
case of lirst Lieutenant Lewis B. Short (0-1.300538), Company c, 
58th Armored Infantry Battalion, 8th Armored Division. 

'2. I concur in the opinion of the Boa.rd ot Review that the 
record of trial is legally sufficient to support the findings and . 
sentence arxi to warrant confirmation thereof'. I recollJllend that the 
sentence of dismissal be confirmed and ordered _execu~ed,.· 

3. Inclosed are a (iraft of a letter i'or your signature, trans~ 
mitting the record to the President for his action and a f'orm 0£ 
Executive action designed to carry into effect the i'oregoing recom
mendation, should such action meet 'With approval. · 

I 

J.vron c. Crawe~, 

Major General, 


The Judge Advocate General. 


3 	Incls. 
Incl l - Record of' ~rial. 
Incl :2 - Df't. of' ltr. far 

sig. Sec. oi'War. 

Incl 3 - Form of Execu.tive 


action. 


(Sentence of dismissal confirmed. G.C.M.O. 458, :26 Aug 1944) 
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1.'iJ{ 1:~P£i't£i.,'l' 
ll:r:,1y :..i,.Jrvl.ce ::-'0rc0s (207):n t,Je Uffi.c13 	 of 'che Judc;e Advocate General 
~.~ashington, D. C. 

::;r;;~~.:-.: 
2i.: 2":;'7?06 

) 38TH INFAiiTilY DIVISION 
) 

v. 	 ) Trial by G. C. I~., convened at 
) APO #38, 24 1,Iay 1944. Dis- · 

First liautenant Hs1U·lli.?J I-I. ) mssal. · 
SPAE1'!-I (iJ-402489), Infantry. ) 

01-:iJ-J:ON of the ·BOAl:W OF ;.-/EVI1:.W 
LIPSCOMB, SHEP:I.ill!:::i and GOLDEN, Jud;;e Advocates. 

1. The ':3oarci of heview has examined the record of trial in the 

case of the officer named aoove, and sub.mi.ts this, its opinion, to 

The Judce Ae:vocate General. 


2. The accused was tried upon the following Charge and Speci

fication: 


c:-:rul.GE: Violation of the 58th Article of War. 

Specification: Int.hat First Lieutenant Herman 
· H. Spaeth, Infantry, Headquarters, 38th In

fantry Li.vision, Arrey .Post Office Number 38, 
did, at Army Post Office Number 953, on or 
about 6 April 1944, desert the service of the 
United States and did remain absert in desertion 
until he ;vas apprehended at Army Post Office Hum.J 
ber 953 on or about 15 may 1944. ,

'i1ne accus,3d pleaded guilty to the specification. except the words 11desert the ' 
service of the United States and did remain absent in desertion" substitut
ing therefor the worci.s 11absant himself vd.thout proper leave, and. did 
remain absent without leave", to the excepted words not guilty, to the 
substituved worcis guilty, and pleaded not,guilty to the Charge but.guilty 
of a violation of the 61st Article of Wa~. The court, by exceptions 
and substitutions, found the ac·cused guilty of absence .vithout leave • 
at the place and for the time alleged in .violation of t;1e 61st Article 
oi' War, in accordance with the pleas of the accused. He was sentenced to 
be aisru.,;.:.;sed t'.1e service. 'i'he reviewing authority approved the sentence and 
forwarded the record of trial for action under Articles of i7ar 48 and 1. 
5~. 	 . 

,3. The evidence for the prosecui;ion shows that the accused, by 

oroers issued oy Headquarters, U.S. Army Forces, Central Pacific Area, 

AFU 958, 1 Harch 1944, r-ras relieved from his former organization at 
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APO 915 a:id assit,'11ed to the 38th Infantry Division at APO 38; and. that 
he did nc c. :ceport for ciuty at his new station on 5 April 1944 when the other 
officers and enlisteci men on tl1e same nshipment 11 reporteci. The accused 
was found and placed. uncier arrest at Hickam Field on 15 May 1944, v:hen 
i.1e returned to aickam Field from Honolulu after a telephone call had been 
made to him. Ho was re,,.istered in Air Transport Comrr.and Transient 
Barracks ~t .blickao :Field, Oahu, Territory of Hav;aii, APO 953, from 5 
April 1944 until 15 1iay 1944 (Ji. 6-10; 13-16). , . 

On o'r aoout 17 ;;;.ay 1944, after he had been warned 11of. his· rights 
as provided under paragraph 35a, of the.~anual for Col,l.I'ts-1furtial", 
the accused executed a statement to the investigating officer to the 
effect that he had received orders to travel by air to Canton., _then to 
Honolulu and to report to the 38th Livision Headquarters; that he left 
APO 915 on .April 1st a:1d arrived at Canton the same day; that lack . 
of transportation delayed him two days at Canton; that he left Canton 
on April 5th and landed at Hickam Field that night; that he planned·to· 
report to the Chemical T!arfare officer, inquire about his transfer· and 
give him ti.1e chemical warfare situation of APOs 915 and 914; that after 
"finishing" his business at Fort Shafter _he started to return to Hickam 
Field but· mat some friends and ciurin.n: the "reunion" became intoxicated. 
in which state he remained for three days; that he then. returned to . 

· Hickam Field and ascertained that the boat with the rest of his relief _ 
would not ai:·rive 11 for a week or so 11 ; tnat he thought it ~afe to continue 
his efforts to get transferred into Chemical 'Tlarfare Service or Engi- · 
neers; tnat before he "realized,. and al'ter a few more .1 reunions 1 , several 
weeks had gone by11 ; that he was woz:ried as .to hovr to- report to his new Urii t 
wi thqut ;;etting into great o.ifficult,ies; and that on 1,:ay 15th he was ·cold 
to report to barracks for transportation and did so (.i~. ·10-12; Pros. E;x. 2).. . . 

4. For ti1e aefense, ~fajor Jam~s ~{. Humphrey, Quartermaster ·corps, 
testified tnat he haci knovm the accused for 2}-years and that :his rep-: 

.utation v.as 11 of tl:e finest character" and that he was an officer in 
·good st"'.'nding during ti:ii::; period (H. 16, 17). 

_'rhe accused, v.ho stated that he understood his rights as to testify

ing under oath, remaining silent, or making an unsworn statement, testi 

fied that he had enlisted in the ifational Guard in 1932 and had been 

on "active duty". since 1940. _In b•41, he went to Hawaii where he 

r.as Speci:;i.l Service Officer for approximately a·year. In February 1943 

he w3.s t_ra,_sferred to the ·102d Infantry at APO 915 at Christmas Island 

and remained there until April 1944, 1','hile there he "had the duty of 

Chemical Tforfare Officer a11.d Provost hlarshal1!. In civil life the ac

c;sed was a chemist. Since he vras "inducted'' he has been trying to get 

into the Chem.cal Warfare Service. He tried "about fifteen times" · 

two of the attempts having been made on Christmas Island. His fir~t __ 

stop after arriVing on the isL;.nd of Oahu was at the Chemi.cal -;Tarfare 

ofi1ce at Fort Shafter~. He -had no ideas of not returping to military 

service. A chronological history of accused's mill tary service T,as · 

introduced in eVidence (n. 17.-20; Def.- Ex. A). 
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On cross-:examination the accused stetted that he was 31 years of 

age, that although registered at the Transient Barracks at Hickam field 

from April 5th to :r.I.ay 15th he stayed a number of ni~hts at hovels in 

Honolulu (H. 20, 21). 
 • 

On redirect examination the accused was asked wheth8r during all 

the time on Oahu after returning from Christmas Island :::1e stayed at Hick

am field and he· made an affirmative repl:1. He also said that af't0r being 

informed that t,,e 38th Division r:ould have transportation for him at 

Hickam Field he returned there (rt. 21, 22). · 


On examination by the cot~rt tlie accused statocl that he made no 

effort to carry out his orcie.rs ·to report to t,ie 38th Iii.vlsion, that 

he reported to the Chemical Warfare Service instead o::: the 38th Divi

sion, and that he 11accidentally11 stayeci auay from t~1e. Div..i..sion (rt. 22). 


5. The Specification alleges·t:o.at the accused 11did, at krrrry Post 

Office Humber 953, on or about 6 April 1944, c.esert the -service of the 

United Sta·tes' a;:d did remain absent in desertion· until he W?S appre

hended at Army- Post Oifice Number 953 on or about 15 Llay 1944"· By 

exceptions and .substitutions. he was found guilty of the offense of 

absence ·without leave from APO No. 953 for the time alleged and not guilty 

of a violaiion of Article of \',ar 58 but guilty of a violation of 

Article of 1'[ar 61, as he had pleaded. 


· · The e].ements uf the offense of absence without leave and the 

proof requh·ed fur conviction thereof, according to applicable author

ity, are as follows: 


"* * * (a) That the accused absented him
self from his commanti, ***,station, or camp 
for a certain period, as alleged; a;1ci (b) ·that 
such.absence was without authority from anyone 
·com:petent · to give him leave. 11 • (MCLI, 1928, par. 
132). · . · 

The accused pleaded guilty io the offense of which he was convicted by 
the court. He statad to tile court that he .uncierstood ti1e meaning of 
a plea of guilty and that he wished -his .J:Jlea to stand. Hi:;, testimony 
at the·trial and the statements macie to the-investigating officer 
were not materially inconsisteff~ iYith the plea. The plea is tJ-13refo:ce deemed 
to be providently entered (See Di.g. Op. JAG, 1912-1940, sec. 378 (2) and 
(3)). '.i'his plea, coupled with the supportine evidence, shows beyond a 
reasonable doubt that the accused committed the offense of absence ,v-lthout 
leave for the alleged period and amply supiJorts the findings of the 
court. 

6. The accused .is 31 years of age. Viar. .Depa:rtment records show 
. that accused enlisted· in the 106th Infantry on 31 October 1932; \'las 
transferred to ti1e 107-t;h Infantry.. on 12 April 1935; was commissioned· 
second lieutenant.and entered active. service on 23 December 1940; and 
was assigned to Fort McClellan, Alabama, on a January 1941. The record 
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inru,.cates that accused laft for foreign service JO 1farch 1942; was · 
Special Service Officer, 105th Infantry from 19 'May 1942 to 15 
February 1943; and was Task Forc·e Chemi<,al Of{'icer, APO 915, from 
15 February 1943 to l April 1944•. 

?. The court was legally .constituted~ No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In· the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and t:ne.sen
tence, and to warrant confirmation thereof. Dismissal is authorized, al
though not mandatory, upon conviction of a violation of Article' of ·war 61. 

· ~~~J~dge Advocate, 

~~ , "Ju~e Advocate, 

____.(~O~n_Le=a_v_e~)______._,, Judge Advocate • 

.., 
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ShTGJ! 

Ci.: 257706 


1st Ind. 

Tiar Departr::2nt-, J.A..G.U., 3 "' JUL 1944 'l'o th~ Secret2ry of War. 

1. :lerewith transcitted for the action of the :f'resiclent are 
the rscord of trial and the opinion of the Board of Review in the 

.case of First Lieutenant Herman H. Spaeth (0-402489), Infantry. 

2. I ooncur in the opinion of t.he Board of keview that the 

record of trial is legally suffic:i.ent to support the i'.i.ndini'.;s and 

sente;-ice ana. to warrant con.:."irmation thereof. I recommend that the 

sentence of ·dismissal· be 'confirmed and ordered executed. 


J. Inclosed are a draft of a'letter for your sienature, trans
mitting the record to the President for his action, and a form of 
Executive action designeci to carry into effect the foregoing recom
mendation; should such action meet i'li.th_approva1.· 

i,Iyron C. Cramer, 
:Major General, 

·· The Judge Advocate G:eneral. 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

Sig. Sec. of 1,rar. 

Incl 3 - Fonn of fucecutive · 

action. 


~ 

(Sentence ·confirmed. G•.c.u.o. 433, 10 Aug 1944) 
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TIAR DEPART1!im'r 
Army Service Forces (213)In :the Office ot 'l'he Judge Advoc&ti General 

:Tashington, D.- C. 

SPJGQ 
CM 257739 ·.• 6 JUL 13,et 

AmdY AIR FORCES 
UNITED STATES ) EAS'lERN FLYING TRAINING COMi,rA.ND 

) 
v. ) Trial by·G.C.M., convened 

) at Cochran Field, Macon; 
-Second Lieutenant NEWELL 
:MECARTNEY,. JR. (0-824685), 
.lir Corps. 

) 
) 
) 

Georgia, 29 May 1944. 
Dismissal. 

OPINION or the BOARD OF REVIEW 
RWNDS, GAJ.IBRELL and FREDERICK, Judge Advocates. 

1. The record of.trial in the case or the officer named above has 
been examined by the Board ot Review and the Board subnits this, its 
opinion, to The Judge Advocate General. 

2. 	 The accused ss tried upon the following Charge and Specifications: 

CHA.ROE: Violation ot the 96th Article or War. 

Specification 1: !n that Newell (Nl!I) Mecartney, Jr., 2nd Lieutenant, 
Air Corps, Cochran Field, Georgia, did, on or about 4 May 1944, 
at -berton Amr:, Air Field, .about .3 miles west of !Ami.berton, 
North Carolina, violate the written provisions of paragraph la, 
.AAF Regulation 60-16A, to which he was subject and lfhich pro
vides as follows: · 

"l. General: 

a. 	 Reckless Opei'ation. An A.AF pilot will not operate 
aircraft in a reckless or careless manner, or so as 
to endanger·.rriendly aircraft in the air, or friendly 
aircraft, persons, ·or property on the ground.n 
*** 	 ' 

by piloting'and i'1ying a Basic Training Airplane described as 
a BT-1,313 in a 'reckless and careless manner, to wit: crossing 
Imnberton Army Air Field fran a southwesterly to a northeast, 
erly direction at an altitude o:r approximately 20 !eet, and 
'1ihile at such· altitude, attempting to execute a steep turn 
to the left, causing the left iring of the aircra!t to c001.e 
into contact with the rwrway resulting in the-destruction of 
the aircraft. 



(214) 

Specification 2: In that New:ell (N1U) Macartney, Jr., 2nd Lieutenant, 
Air Corps, Cochran Field, Georgia., did, on or about 4 May 
1944, at East Lumberton., North Carolina, violate the written .. 
provisions or paragraph 16a, AU' Regulation 60-16, to which 
he was subject and llhich provides as follows: . 	 . 
•16. Minimum Altitudes of Flight: 

a. 	 Except during take-off and landing, aircraft will 
. not be operated: 

(1) Below the following altitudes: 

(a) 	 1,000 feet above any building, house, 
·boat, 	vehicle., or other obstructions to 
flight. 

(b) 	 At an altitude above the congested sec
tions of cities, towns, or settlements 
to permit an emergency landing outside 
of such sections in the event of complete 
power failure. 

(c) 	 1,000 feet above any open air assembly 
oi' persons. 

(d) 	 500 feet above the· ground elsel'lhere than 
as soecified above. 11 

*** 
by piloting and !1y:l.ng a Basic Training Airplane described as 
a BT-1313 less than 1,000 feet above houses·and buildings ot 
the city ot East Lumberton, North Carolina, and other. ob

. , 	struct1ons to tllght, when he was neither taking off nor 
landing. 

Specification 3: · In that Newell (NMI) Macartney, Jr., ·2nd Lieutenant, 
Air Corps, Cochran Field, Georgia, did, on or about 4 May 

· 	 1944, at Iumberton A.rIIJ7 Air Field, abo,..11; 3 miles west of 
Iomberton, North Carolina, violate the written provisions ot 
paragraph l6a, AA.F Regulation 60-16, to 'Which he was subject 

· and 11hich provides as follows: 

•16. M1P1IIDJ1Il Altitudes or FJ1ebt: 

a. 	 Except during take-ofi' and landing, aircraft will 
not be operated: 

(l) Bel.air_ ~e following altitudes: 

(a) 	 11 000 feet above an:, building, house, 
boat, vehicle, or other obstru.ctions to 
flight. 
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(b) 	 At an altitude above the congested sec
tions or cities, towns, or settlements 
to pe:nnit an emergency landing outside 
or such sections in the event of complete 
power failure. 

(c) 	 1,000 feet above any open air assembly 
of persons. · · 

{d) 	 500 feet above the ground elsewhere than 
as specil'ied above. 

by pilotlllg and~ a Basic Training Airplane described as 
a BT-l.3B less than 500 .f'eet above the ground 'When he was 
neither taking oft nor landing. 

Specification 4: In that Newell (NMI) :Mecartne;r, Jr., 2nd Lieutenant, 
Air Corps, Cochran Field, Georgia, did, 'Without the authority 
required by AR 95-90, dated 24 July 1942 and changed as i'ol 
101'fl9: Change l, dated 24 August 1942; Change 2, dated 6 Oc
tober 1942; Change 3, dated 11 May 194.3; and Change 4, dated 
25 August 1943, on or about 4 May 1944, at bberton Anny Air 
Field, North Carolina, pilot and fly a United States AAF 
training airplane having therein as a passenger pe:nnitted by 
him Lonnie w. Coleman, a civilian. · 

Speci!ication 5: In that Newell (NMI) ·Mecartney, Jr., '2nd Lieutenant, 
Air Corps, Cochran Field, Georgia, did, without the authority 

. required by AR 95-90, dated 24 July 1942 and changed as fol
1011'8: Change l, dated 24 August 1942; Change 2, dated 6 Oc
tober 1942; Change 3, dated 11 May 1943; and Change 4, dated 
25 August 1943, on or· about 4 May 1944, at Lumberton Army Air 
Field, North Carolina, pilot and fly a United States ilF 
training airplane having therein as a passenger pennitted by 
him James B. Coleman, a civilian. 

· He pleaded guilty to Specii'ication 1~ except the words •reckless and 
careless", and of the excepted words, not guilty and guilty to all other 
Specii'ications and the'Charge. He was found guilty of all ·Specifications 
and the Charge. No evidence of previous convictions was·introduced at 
the trial. He was sentenced to be dismissed the servica. The reviewing 
authority approved the sentence and !'orwarded the record of trial !'or 
action under Article of War 48. 

3. The evidence for the prosecution., brief'4r summarized, is sub

stantia~ as follows a 


By ·etipulation it was agreed that the accused,· on 4 May 1944, 

1fhile in the military service, left Cochran Field, Macon, Georgia, ac

companied b;r Corporal Hennan B. Coleman as a passenger, on an authorized 
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cross-country night in a .BT airp.:.ane, .further described as a BT-13B 
and identified by- the Cochran Field designation C-158. His destination 
was Maxton Army Air Base, Laurinburg, North Carolina. He had pennission 
to secure a local clearance at Laurinburg for .further flight to the Arnry 
Air Field at Lumberton, North Carolina (R. 6a). · 

The accused and Corporal Coleman took of£ £ram Cochran Field 
at 9:30 a.m. on 4 May 1944 and new directly to the .N.axton Army Air Base 
where, after landing and refueling, the accused obtained a local release 
and they continued their flight to Inmberton, North Carolina. a1Tiving there 
at approxi'!lately 1~45 p.m. (R. 6b). . . , 

Before landing at Ium.berton they new over East bberton in a 
straight and level night according to the testimony 0£ Corporal Coleman 
who described the incident as follows a 

11Yfe approached (East lnmberton) from th_e south and went over 
YrrY' hClne to the north and he (the accused) didn't attempt any 
turn at all until 1re were a good 500 feet after we came over the 
house. He 1:2lrned to the right and new 3 or 4 miles. I 190Uld say 
and then came back over the house." (R. 6c, 6d). 

However, by depositions of' James Boyd Coleman, a textile worker 
in the Cotton Textile Plant, East wm.berton, North Carolina, and Lonnie w. 
Coleman, supervisor 0£ the same plant, it was shown that a BT-13 airplane 
was seen "£lying low over East lumberton". James Coleman said it "19a.s 
cutting up stunts" over the City of East wmberton, about 100 £eet above 
the housetops. Lonnie Coleman testified that when he "first saw it, it 
was about 6,000 feet over the buildings. He kept getting lower and lower 
until he was about 500 ·reet. He new straight down the railroad and came I-

over toward the lwnberton Air Base" (R. 6; Exs. 4, 5). 
\ . . 

. . Arter landing at the Army Air Base, lwnberton, North Carolina, 

the accused and Corporal Coleman proceeded to Coleman's home £or dinner after 

which 1:hey went to the textile mill and met a number 0£ Coleman's friends 

remrning thereafter to the house. During his stay in the home Corporal 

Coleman's brothers begged the accused to "take them up" and after per

sistent requests (R. 6b; Exs. 4, 5) he agreed to accommodate them and they 

met at the Iomberton Arirrr Air Field for that purpose. 


According to the testimony- ·of Corporal Coleman, he then "pre
nighted" the ship, · 


. I. • 

"***got out 0£ the ship and Lieutenantllecartnq got into the 
front c;:ockpit. Lonnie w. got in the rear cockpit and Lieutenant 
Mecartn~;y asked me to see that his safety belt was fastened securely. 
I did so and then they took off into the southwest·. They left the 
field· going to the east but I do not know where they went because I 
wasn't paying any. attention. 'lbey were gone. about fifteen minutes 
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before they returned. They buzzed the field, circled it, then 
left, came back and circled the, field azain. They buzzed the field 
a second time from the southiV8st. They then made a 180 degree 
turn and landed. I went out on the runl'lay and ran the wingt.i.ps to the 
front o! the fire station and then the plane stopped. I got up on 
the wing and I asked Lieutenant 1:'ecartney if he knew what time it 
-was and he said 'Yes' and James Boyd came running up to the ship and 
Lormie got out. When he got out James Boyd got in the rear cockpit 

· and I also fastened his safety belt and put his shouldE!r harnesses on 
and tied them. They took off into the southwest and I 1r0u.ld say 
Lieutenant 1Iecartney gained an altitude of about 1,000 feet after he 
took off. He then made another approach to the .field and buzzed it. 
I believe he then made a left turn and ca.me back around the edge of 
the field and back o! the firehouse. He started losing altitude 
just back of the fire house and leveled out. He looked as though he 
was going to buzz the field again and he came down to an altitude 
of about 30 .feet from the fuselage of the ship to the ground. At 
that time he was going into the northeast. When he leveled the ship 
off I didn't know he was going to make a turn, but he did, and just 
as soon as he did it looked as though the ship was slipping in the 
turn and th.at was when it crashed. ·The left wing hit the ground."
(R. 6b). 

... 
As to the !light with Lonnie Coleman as a passenger, Corporal 


Coleman further testified: 


"***he was going due East and he turned and I didn't notice him 
again until he came back. He was over a thousand feet when I saw 
him caning back. * * * He buzzed the field into the northeast. at an 
altitude of about 50 feet * * * He made a turn to the le:tt, went .· 
around the field and then buzzed the field again at aqout the same 
altitude * * * The second time Lieutenant Mecartne;r cam• at the field 
with Lonnie he qid land. His landing gear and also his tail 'Wheel were 
on the runway*** The second time he· ca.me in rrom·the northeast · 
and he did hit the rumvay and it looked like he came in too :tar on the 
run,.a,y and he gave it the gun and took off again• (R. 61). 

With regard to this ,flight, James Coleman testified th.at "* * * 

he (the accused) took the plane over East Icmberton. He kept diving d01'1n 

and caning back up. He buzzed the !'ield·twice at an altitude of about 45 

or 50 feet. Then he landed and m:, uncle got out• (Ex. 4). · 


Lormie Coleman, the passenger on the first flight, testified that 
at about 6:30 or 7 o 1ciock p.m. he had gone, with his three brothers, his 

nephew, and the accused to the bberton Army Air Field to see the accused 
ofr. In his own words : · 

11* * * he warmed up the ship and I got in. We taxied from the run-· 
way and took of!. We. went directly over East aberton, flj'ing about 
500 feet over East Imnberton. We flew around !'or .fifteen minutes 
and then came back to the ·Lumberton Art!J3 Air Base. The pilot buzzed 
the field once at about 100 feet*** 11 • (Ex. 5). 
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Corporal Coleman further described the·second £light at the 

bberton A.rarr A.ir Field under cross-examination, as follows: 


•The,- took oft into the southwest and he buzzed the f'ield * * * 
at about 40 or 50 feet and went straight up and made another turn 
to the left, but it wasn't a turn of 180 degrees. He then came 
arotmd the field and just as he got to the eouthwest end of the 
field he made another turn * * * (at) about 3 or 4 hundred feet 

' 	 ***He then started losing altiblde after he levelled off !'ran 

the turn.· He came donn the field at about SO feet and then at, 

tempted ~other Ul?'!1 * * * He slipped in the bank * * * The 

left ,r.lng hit the ground and after that there was so 11111ch dust 

I eouldn' t see" (R. 6f) • 


.lccordiDg to James Coleman, an eye-witnesa of the first !light 

and a passenger on the eecOJ'Jd: 


"Well I got in and we took. off• W. circled over the air b&ae, 
tlelr· over East Iamberton, t..Mn came baek. We buzzed the- air baae 
once, then..cireled and buzzed it again. Tb.is time·we were coming 
in from a. southlntster~ to· a northeastly' direction, banking left. 
As w came in I illagine the plane 11&.s about 40 feet. It .was loamg 
altitude, but the pilot still kept it 1n a left bank until the 
lett ·ld.ng struck the run"W&.7. I sa,r the' wing break or.r, but I don't 
remember &n7 of the details ot libat happened to us until Lt. 
Yeeartr.q cra,rled under the ,vreckage and released '1111' sa.i'ety belt so 
I coald climb out. We both proceeded to_ the ambulance at· once. 
The plane •a a ccmplete 11Nck and had begun to burn" (Ex. 4). 

. 	 . 

Lonnie w. Coleman, the passenger on the first 1'llght witnessed 

the aecond night and subsequent accident when his nephew, James Coleman, 


· -.a the passenger and Jolumie B. Coleman and Ralph Freeman were .-re
witnesses to bothfi18hts and the attendant incidents (Pros. Exs. S, 61 
7). ·Freeman testi:tied t.bat at the end of the second flight the plane as 
on its ·back, the motor ns thrown about 100 feet., and the tail was broken 
(Ex. 7). 	 . . 

· · . On S 1l&y' 1944, Major 'l'UJ1am F~ CMley, A.11-. Corps, Section-'B., 

2128 A%ftl1' A.ir Foree BaH Unit, Jlacon, Georgia., was detailed to proceed 

to 1'axtoJi A.?m7 A.ir Baat, Ituaberton, North Carolina, tor the purpose ot · 


· innsti&atihg. the aeciant w the acwsed and the plane he •s piloting. 
Upon &rriftl. at Imiberton he proceeded at once to the hospital and inter
n.ad the acca.atd.•.. .l:fter be:1.ng -.med of bill rights the accused stated tllat 

· he -..anted to tell the truth and then 11ab1d:ttec1' a· statement in detail about 
the aacident 'llhich occurred. to him an.. 4 ~ 19.44. 

,._. 	 I •' • 

.. 
· ·In this ·statement, regarding the two !lights frail Lamberton Arrq 


·. A.J.r Field, the acca.aed saida , . 


• 
.. ' 
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•* * * I took a brother of Corporal Coleman up - WiJ J 1am or 
Lonnie -was his name, I think. During.this flight I 1m1t over the 
to1m. at about 100 feet, and buzzed the field, during llbich time I 
got dawn to about lO or 15 feet altitude. I landed and taxied 
back. Lonnie got out., and I picked up this neph81"1 James B.' 
Coleman, I think. I took off into the south, made a 180° right 
tum, came.back down into the north, buzzed the field, pulled up., 
Jllllde a left turn, wide sweeping turn over a wooded area letting down, 
continued the turn and let d011ll towards the fire station, levelled 
out of that about 20 faet off the ground, then started a left turn, 
continued at that level, getting a little· bit lower, -when I d. 
eided to level out and pulled upJ the wing hit the ground and tbre1r 
the plane. 

11A1'ter the airplane hit it went end over end a couple of times 
and stopped on its back facing the opposite direction, sliding back
wards. I hit my nitch in there; it was jammed. I nipped rq safety" 
belt catch and dropped out of the plane, crawled back next to the 
fuselage, and got this James Coleman out of' the cockpit Crear)•. He 
.was banging by his safety" belt, dazed but not unconscious. I got 
him out, dragged him away, went back to the front cockpit to tr;r the 
switch again and .found it was jamned. I noticed a small spot or 
fire on the ground right next.to the plane and put that out. I 
looked up through the instrument panel, and I could see .fire.on the_ 
other aide of. the fire wall, so I got out of ·there. At that time the 
oaah car drove up with a roam fire extinguisher, and the;y put out the 
fire that was around the fire wall. Right after that th11 ambulance 
drove up. 'lhey put James Coleman in the ambulance and I got.in with· 
rq elmte, ·and they drove us to Baker Samtori~ in ~berton. 

"I ,was aware or the fact that WUUsm (or Lonnie) Coleman and 
James Coleman, the two men I took for a ride, were civilians. I 
._. aware that the ~ I did just previous to the· crash 11&8 in 

· direct Tiolation ot existing regulations• (R. 6j; Ex. 8). 

Major Crowley then proceeded.to view the 11Nckage of the plane 

at ~ton North Carolina. He testified that the bod7 of the tuselage 

•1 · on its back resting on the· crash bar. The· tail section 11&8 knocked 

. otf. Both 'Wings, landing gear, right and lert, and the nose Hction were 
also knocked orr. Just the main b~ of the ·tuselage frail the back c<111
partment up to the fire wall was left intact. 1bere ,rere indicatio:ns 
that the airplane had slipped on its back approxiJDate~ 20 to 30 feet 
(R. 6h-61). - · . 

Arm7 Air· Force Regulations 60-16, 6 March 1944 and A.rnry- Air Force 
Regulations 60-lhl, 15 April 1944 were admitted in e-ddence (R# 6; ED. 1, 
2). 'lhe pertinent portions are set forth in Specifications 1, 2 and 3, 
respectiveq. 'lb.ere 'RN also admitted in evidence A~ Regulatiou 95-90, 
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War Department, 24 Juq 1942 and Changes l to 4, inclusive, dated, 24 

August 1942, 6 October 1942., 11 llay 1943, and 25 August 1943, respective'.cy'., 

vlhich by implication, forbid the carryll'lg of civilian passengers in ,Army 

aircraft except under certain specified conditions or by designated 

authority (R. 6; Ex. J). 


4. The accused elected to be sworn as a. witness and testified in 

detail regarding his early life and education as well as his employment 

in civilian life. Respecting the offenses with which he stood charged 

he reaffirmed the facts contained in t.he statement he. had made to llajor 

Cro11ley and reiterated them with one exception. He corrected a misstate

ment regarding the plane's action after it struck the ground by saying 

that the airplane slid on the lower side of its engine and front section 

or the fuselage., tail high. It nosed over and left the ground and lit on 

its back and slid (R. 6m-6s). 


5. In pleading to Specification 1 of the Charge the accused admitted 

his guilt, excepting the words "reckless and careless". This was clearly 

a contradictory plea llhich., in effect, constituted a plea or "not guilty• 

for., without the excepted words, the Specification, l'lhich alleged a viola

, tion or Army Air Force Regulations., stated no offense. Since the court found 
the accused guilty of the Specification as charged upon sufficient evidence 
to sustain the finding, it must be assumed that the'.{ properly proceeded as 
though the accused's plea to the Specification -was., in fact "not guil-cy-". 
No substantial right of the accused was in any way affected by the failure 
of the record to show affirmatively that such was the action or the court. 

6. No extended discussion of the evidence is required in this case 

tor thF! reason that the accused pleaded guilty to all, except one, of the 

Specifications and ample evidence 113s adduced by the prosecution to fully 

support all of the findings of the court. 


In brief su,n:m3.ry, the accused by his own admissions, w~ 
violated basic and fundamental regulations of the Anny Air Forces which had 
been pranulgated for the purpose of governing the operation of aircraft so· 
as to secure safety for personnel and materiel in the air and on the ground. 

' 
!nan authorized, but purely person:9-l f'l:1ght., "l'l'hich the accused 

made to wmberton., North Carolina, from llacon., Georgia, on 4 i.hy 1944 and 
later., on the same day, when he was preparing to make the return flight, the 
accused knowing'.cy' and willful.ly breached rules and regulations with which, 
according to his own statement., he was fully familiar. 

Before arriving at Lumberton., North Carolina, he 1ras obliged to 
~ over East Il.llnberton where, according to Specification 2, he violated 
the provisions of paragraph 16a, Army Air Force Regulations 60-16 by flying 
less than 1.,000 feet·above houses and buildings or that community. Although 
his flight companion, Corporal Coleman was hesitant in testifying as to the 
altitude at which they flew over ~st Iumberton., two civilian witnesses, 
James and Lonnie Coleman, stated that they s~w a BT-lJ plane doing 111011' 
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altitude flying• over East Iomberton on 4 Hay 1944. James said that the 

plane dropped to an altitude of about 100 feet above the housetops and 

Lonnie saw it at about an altitude o! 500 feet. Inasmuch as flying below an 

altitude or l,000 feet· "above any building, house, boat, vehicle or other 

obstruction to fiight", "except during take off and landing• is specifically 

forbidden by the regulations, there was sufficient evidence of bis guilt 

of this offense, above and beyond his plea, to·support the findings as to 

this Specification. · · 


The offenses set forth in Specification 1, 3, 4 and 5 all arose 
out of the accused's conduct at the Iumberton ArrirJ' Air Base at about 6130 
or? o'clock in the evening of the same day just prior to his contemplated 
return trip to Macon, Georgia. The evidence discloses that he had been 
:importuned by members of Corporal Coleman I s £~, to take them up in the . 
plane. Notwithstanding his familiarity with the Army Regulations which 
torbde his doing so, he did take both James and Lonnie Coleman on-short 
flights in the airplane and it was during these flights that the misconduct 
with which he is charged occurred. Neither of the Coleman boys who became 
passengers in the plane piloted by the accused on these occasions were 
such persormel as were permitted by the regulations to become passengers· 
and no higher authority had authorized their transportation as passengers, 
nor ivas there any such emergency 'as would, under the circwnstances, have 
warranted the accused in transporting them. The nights were mere escapades 
undertaken by the accused at the behest of the boys and in plain violation 
or law. 

The graphic descriptions of what transpired on both flights as 
_given by the civilian passengers and by three other eye-witnesses o! the ~ 
events which transpired leave no doubt about the reckless, careless and 
grossly negligent manner in which ,the accused piloted th• ship on these 
occasions and, as heretofore stated, the accused admitted his guilt ot all 
the offenses charged except the "reckless and careless" operation ot the 
plane alleged in Specification 1. It is clear that, on both :f'lights, the 
accused buzzed the field twice at extremely low altitudes and that on the 
last flight acco~i.ng to his o,rn statement, he "buzzed.the field, pulled 
up, made a lei't turn over a wooded area letting down, continued the turn and ' 
let down towards the .fire station, levelled ou.t of that about 20 feet o.f'.f' the 
ground, then started a. le.ft turn, continued at that level, getting a bit 
lower, when I decided to level out and pu,lled up; the wing hit the. ground 
and threw the plan•"• As a result the plane was wrecked and the lives of 
both the accused and his passengers ,rere gravely imperilled. 

' 

The court which sat in the trial of this case ns canposed o:t 

officers o.f' the Air Corps, who may be presumed, because of training and 

experience, to be peculiarly qualified to.pass upon the facts and cil: 

cumstances incident to the accident and an1.ve at a proper decision upon 

the question of negligence involved. They concluded,that the accused'• 

conduct was •reckless and careless" and in the light·or all the testimo:n;r 

the Board o:t Review is o.f' the opinion that the record supports their findings • 
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. 7. Records of the War Department disclose that the accused ns born 
in Chicago, minois, and is 22 years 6 months or age. He was graduated 
from high school and attended Northwestern University for one year there
after. He was a member of the enlisted reserves .from 28 November 1942 to 
30 January 1943. He was appointed an aviation cadet in March 1943. Arter 
completion of the prescribed course ot instruction·in the Advanced Single
Engine School at Marianna Anrry Air Field, Marianna, .Fl.orida1 he was com
missioned a seconn lieutenant on 8 February 1944. 

8. The court was lega~ constituted. No errors injuriously af
fecting the substantial rights or the accused were committed during the 
trial. The Board or ReTiew is or .the opinion that the record of trial 
is legally' su.f'.ficient to support the findings or guilty and the sentence 
and to warrant confirmation of the sentence. Dismissal is authorized upon 
conviction or a violation or the 96th Article of War. 

----MCPA-...,lolll:ea~Tue...);..______, Judge Advocate. 
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1st Ind. 

War Department, J .A.G.O~, 	 To the Secretary of war.3 1·JUL 1944 

1. Herewith transmitted for the action of the.President are the 
record ot trial and the opinion of the Board of Review in the case of 
Second Lieutenant Newell Macartney, Jr. (0-824685), Air Corps. 

2. I concur in the opinion of the Board of. Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation of the sentence. I recoilllllend 
that the sentence be confirmed and carried into execution. 

·· .3. Consideration has been given to the attached memorandum from 
General H. H. Arnold, Commanding General o+ the Army Air Forces, dated 
29 June 1944. He recommends that the sentence of dismissal be con
fi1,ned and ordered executed. I concur in th~t recol!llllf!ndation. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record of trial to the President for his action, and a fonn 
of Executive action designed to ca:rry into effect the above recan
mendation, should such action meet with approval .. 

. Myron C. Cramer, 
Major General, 

. The Judge Advocate General. 
3 	Incls. 


Incl 1 - Record of trial. 

Incl 2 - Df't. ltr. for 


sig. s/w. · · 

Incl 3 - Fonn of action. 

Incl 4 - Ltr. fr. Gen. Arnold. 


'(sentence confinned. G.C.M.O. 472, 1 S~p 1944) 





WAR DEPARTM&NT 
.lrriry Service Forces 

In the Office ot The.Judge Advocate General (225)
Washington, D. c. 

SPJGV 
Cid 257761 

_8. JUL 19« 

UNITED STATES ) INFAN'l':RY REPLlCEMENT TRA!NPlG CENTER 

Te Trial by G.C.M., convened at 
Camp Joseph T. Robinson,. 

Second Lieutenant THOMAS Arkansas, .3 June 1944 • 
. D. FI!MhmTT (0-1300164), Dismissal. 

Infantry•. 

l 
l 

OPINION of the BOA.RD OF REVIEW 
TAPPY, HARWOC!f and TREVETHAN, Judge .Advocates 

1. The Board ot Review has exam:fned the record. of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the tollowing Charge and Speciti
ca tiona 

CHARGEa Violation ot the 95th Article of War., 

Specifications . In that Second Lieutenant Thomas D. · 
Hammett, Company B, 117th Infantry- Training 
Battalion, 78th Infantry Training Regiment, 
formerly Headquarters, Infantry Replacement 
Training Center, Camp Joseph T. Robinson, Arkansas, 
did, at Camp Joseph T. Robinson, Arkansas, on or 
about 17 May 1944, with intent to deceive Captain 
Homer c. Hood, officially report to the said Captain 
Homer c. Hood that there were no women carried as 
passengers 1n an official vehic~e'driven by him on 
or about 16 Ma,' 1944 1n the City ot Little Rock, 
Arkansas, which report was known by .the said Second 
Lieutenant Thomas D. Hammett to be untrue in that . 
women were in tact carried as passengers by the said 
Second Lieutenant Thomas D. Hammett 1n an official 
vehicle· driven by him on or about 16 May 1944 1n 
the City ot Little Rock, Arkansas, the date and place 
covered by the said official report. 
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He pleaded guilty to the Specification except the words •with 
intent to deceive", substituting therefor the word "wrongfully"; 
of the excepted words, not guilty, of the substituted word, 
guilty, to the Charge, not guilty, but guilty of a violation of 
the 96th .Article of War. He was round guilty of the Specification 
and the Charge. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial 
for action under the 48th .Article of War. ~ 

3. The evidence for the prosecution was substantially' as 
follows: 

Captain Homer c. Hood, assistant S-4 in charge of trans-. 
·portation, accused's immediate superior officer, on 17 May 1944 
received a written report that jeep #13 had been seen on 16 Mai 
being driven at excessive speed by- a lieutenant and occupied by
three noncommissioned officers, and later with the lieutenant and 

· three hilarious and boisterous women as occupants (R. 6). Captain 
Hood handed the report to'the accused and required him to explain 
by indorsemen~. The accused replied by- indorsement that he drove 
the jeep to a ball game, that the only speeding done was to pass 
the convoy to get ahead of it after blocking the street for the 
convoy to pass, giving the names of the three noncommissioned 
officers, and stating "There were no women in this vehicle that 
I know of". This· indorsement was signed by- the accused, qated 
17Ma11944 (R. 7). The document was introduced in evidence (R. 8; 
Ex. A). Captain Hood admonished the accused to be sure the state
ment he made was true and advised him to change it if it was false, 
before it went forward to higher authority (R. 8). There was a 
memorandum out stating that Army vehicles were to be used for A.rrq 
transportation only. This memorandum was in the files in Captain 
Hood's office but had been posted on the bulletin boards. C'-l)tain 
Hood did not recall that accused had been given a copy. Capt4

1

in 
Hood had told the accused in the presence of' others that he would 
be better off without him and the accused bad requested his 
transfer (R. 13-15). 

Technician Fourth Grade Russell J. Hetriok was one or 
the noncommissioned otficers in the Jeep with accused. Three girls 
asked Lieutenant Hammett tor a ride. The three noncommissioned 
officers got out; the girls got in, and accused took the girls for 
a ride around.the block, after which the7 got out and the nonoom
miss~oned officers got back in (R;l7-18).. . 

-2



:Major Jerome P. Knight (R. 20) investigated the report 

as headquarters commandant, and interviewed the personnel concerned. 

Accused said that to ~he best of his knowledge no women were in the 

car, but returned voluntarily the next day and said that he wanted 

to change his statement, that there were women in the quarter-ton 

vehicle under :his command that night (R. 23). 


4. The accused testif'ied in his own behal!'. The purport 

of his ~stimony- was that he wrote and signed the indorsement, 

Exhibit A, by himself, at the request ot Captain Hood, took it 

and placed it in the basket on Captain Hood's desk. He had no 

conversation with Captain Hood about it. He did not lcno,r there 

was aey-nemorandum or regulation against carrying women in Govern

ment .vehicles. He thought about it after he picked them up and 

bef'ore he was asked to explain by indorsement. He made the state

ment in his indorsement to keep down trouble. He had had friction 

with Captain Hood and did not want anything else to happen (R. 25-32). 


Chi~t Warrant Officer Harvey Thayer was present when 

Captain Hood stated that he would~ better off it Lieutenant 

Hammett and the witness were not assigned to him. Further testi.ntoey 

sought to be elicited f'roJ1 this witness, apparently to show that 

there was trouble in Captain Hood I s command, was excluded by the 

court (R. 35, 37). 


s.- The evidence introduced by the pros:ecution amply- establishes 
the comission by the accused of the offense charged. The substance 
of the detense'presented was a full admission of the tact that ac• 
cused made the false statement but contended that he made it not with 
the intent to deceive, but only wrongfully-, and that he was motivated 
by the. desire to avoid furthe:r trouble with his commanding officer, · 

·with whom· his relatioll8 had not been pleasant (R. 12). This constitutes 
no defense and little extenuation, enn if' the defense had succeeded 
in proving sound reason for unusual apprehension by the accused of 
unjust treatment at the hand,s of his commanding officer, which was not 
eatabllshed by the evidence presented, though it appears that his 
,oollllllallding officer held h1a in low regard. The only- purpose tor · 
mald.ng the f'alse statement in question would be to deceivetq.e 
inquirer a~ to the tact, whatever the basis of the wish to d.ceive. 
The belated retraction •de the following day is somewhat creditable 
to the accused, at least better than no sign ot repentance, but is 
entitled to no great weight in view of the fact that the falsity- of 
the statement was readily- susceptible of' proof otherwise than by the 
accused• s retraction. The offense was complete when the false state
ment was made. 
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6. The accused is 28 years of age. He mlisted 1n the 
Mississippi National Guard 2 October 1939 and was inducted into 
Federal service as an enlisted man, 25 November 1940, later be
coming a sergeant. He was commissioned a second lieutenant, 
Infantry, Army' or the United States, 17 November 1942 at Fort 
Benning, Georgia, where later he also completed the Officers' 
Motor Maintenance Course, 20 April 1943. He l:as three and one 
half years high school education and three years civil experience 
as a mechanic. No indication of previous misconduct appears. 

7. The court was legail)" constituted and had jurisdiction 

of the person and the offense. No errors injuriousl7 affecting 

the substantial rights or the accused were committed during the 

trial. The Board or Review is of the opinion that the record or 

trial is legal.l.7 sufficient to support the findings ot guilty, 

legally sufficient to support the sentence and to warrant con

. rirmation or the sentence. Dismissal is mandatory upon conviction 
or a violation of the 95th Article of War. 

Judge .Advocate. 

Judge J.dvocate. 
ii' 

~,y.,,.. , Judge Advocate. 
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SPJGV 
CM 257761 

1st Ind. 

War Department, J.A.G.O., 5 AUG 1944 - To the Secretary of War., 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Thomas D. Hammet~ (0-1300164), Infantry•. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty, legally sufficient to support the sentence and to warrant 
confirmation of the sentence. In view of the previous good record 
of this officer, the circumstances of the case and the relativelf 
trivial character of the subject matter of the inquiry in which the 

. false statement was made; I recommend tnat the sentence be confirmed 
but coIIDI1uted to a reprimand and that the sentence as thus commuted be 
carried into execution. · 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to,the President for his action, and a form of 

· Executive 	action designed to carry into effect the foregoing recom
mendation should such action meet with approval. 

Ji!.yron C. Cramer, 
Iajor General, 

3 	Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft ltr for sig·S/R. 
Incl.3-Form of action. 

(Sentence confirmed but conmuted to reprimand. G.C.M.O. 447, 
23 Aug 1944) . 
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WAR DEPARTMENT 
Arm::, Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGH . J- I ~U{.. 1944 

CM 257806 


U N -~ T E D S T A T E S 	 ) ' ARMY AIR FORCF.5 
) EASTERN TECHNICAL TF.AINING COMMAND 

v. 	 ) . 
) Trial by·G.C.M., convened at 

Captain WILLIAM ENGELS ) Greensboro, North Carolina, 
(0-917413), Air Corps. ) 1-8 May 1944. Dismissal. 

OPINION of the BOARD OF REVIEl'1 

DRIVER, O'CONNOR and LOfflRHOS, Judge Advocates 


_l. The Board of Review has examined the re.cord of trial in the 
case of the officer named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications 1 · 

CHARGE I: Violation of the 95th Article of war. I · 
(Finding of not guilty but guilty o! a violation 
of the 96th Article o! War)'. 

Specification 1: (Motion for finding of not guilty sustained). 

Specification 2: In that Captain William Engels, Air Corps, 
Headquarters and Headquarters Squadron, having a lawful: 
w1£~1 -did., at Greensboro, North Carolina., from about 
22 November 1943 to about 15 March 1944, wrong.fully, 
dishonorably, and unlawfully, live and cohabit with 
one Jackie Crawford., a'female person not his"wife. 

CHARGE II:· Viola.tioh of the 96th Article of War. 

(Finding or not guilty). . . 


Specifications 1-41 (Findings of not guilty). 


·He 	 pleaded not guilty to all charges· and Specifications. The court 
· sustained a.motion for a finding of not guilty of Specification l, 

Charge .I. He was found guilty of Specification 2., Charge I., not 
guilty o! Charge I but _guilty of a violation of the. 96th Article of. 
war, and not guilty of the remaining Charge and Specifications. He 
was sentenced to be dismiss_ed the service, to forfeit all pay and 

· • 	allowances due or to become due., and to be confined at hard labor for 
one (1) year•. The reviewing authority approved only so much. of the. 



sentence as provides for dismissal and forwarded the record of trial 
for action under the 48th Article of War. 

J. 'l'he evidence for the prosecution in pertinent part may be 
summarized as follows: It was stipulated (1'.x. 5) between the prosecution, 
defense counsel-and accused that from 1 November 1943 to 1 April 1944, 
Lucy Virginia Engels, residing at 632 Harrison Street, Petersburg, 
Virginia, was the lawful wife of accused, that they were not legally 
separated, and that during the month of January _1944 she was not in 
New York City.nor outside of· the State of Virginia (R. 135). 

During the period between November 1943 and.April 1944 the accused 
was Assistant Provost Marshal at Ba c 'l'raining Center ·No. 10, Greens
boro, North Carolina. Prior to 22 ovember 1943 he was a guest at the 
0 1Henry Hot~l in Greensboro, but as not registered at the hotel after 
that date. On 22 November 194 a guest registered (Ex. 9) at the 0 1Henry 
Hotel under the name of •Miss· Jackie Crawford• and was assigned room · 
number 445, which she occupied until 20 December 1943. She then moved 

v1to room number 153, wh~re she resided until 17 February 1944. Miss 
Crawford was described by the assistant manager of the 0 1Henry Hotel 
•as 	being about 26 or Z7 years of age, blonde haired, five feet and sir 
or seven inches tall, and.weighing about 120 pounds. A •Paid Out• 
receipt (Ex. 8) shows that on 12 December 1943 a cash advance of $10 was 
made to accused and charged to the account of •Jacld.e Crawfordu, room 
445. A similar receipt (Ex. 6) shows that on 23 December 1943 the hotel 
advanced t20 in cash to accused and charged it to the account of ~ 

• •Jackie Crawford•, room 153. Another receipt (Ex. 7) shows a $20 
cash advance to accused on 13 January 1944, charged to the account of 
•capt. Engels•, room 153. All of the receipts were signed by accused. 

On 6 January 1944 the accused paid ~?62.77 to the hotel on account {or 

room 153 and on 17 January 1944 paid $15.19 on the same account. 

Final payment of the account was made by Miss Crawford at the time 

she checked out of the hotel on 17 February 1944 (R. 135-148). 


Leon A. Nelson, a bellboy at the O'Henry Hotel, saw the accused 

on several occasions about December 1943 and January 1944 in the hotel 

lobby and in •his room•, number 153. The accused was always .dressed 

on the occasions when Nelson went to the room. ·He also saw a •blonde• 

lady· in .the room with ·accused. Peter Kennedy, another bellboy in the 

hotel, saw accused twice in room No. 153. The first time a blonde 

woman was ironing and another soldier was in· the room. He delivered 

some beer to room 153 two or three nights later,. anci-the-aecused., who 

was fully dressed, was the oruy person he saw in the room. Mae Lee, 

a maid in the 0 1Henry Hotel, working on the mezzanine or •loo- floor, 

saw the accused in room 153 •many times• during December 1943 and 

January 1944 when she wa~ cleaning the room. Her hours were from 8:00 

a.m. to 4:30 p.::n. and it was usually.in the afternoon when the accused 
would be present. On some of her visits to the room accused was dressed 
and at other times. would be wearing a ro~. A blonde haired woman"who 
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was present part of the time was us:ually dressed but on one occasion 

was in a robe at the same time accused was in his bathrobe. At one 

ti.lne the accused asked the maid how often she changed the linen and, 

upon being ~old twice a week, stated that he would •ask the manager if 

he could have it.done more·than that". On another occasion she 


.furnished additional towels at the request of accused~ She had pro
vided towel~for one person as it was her understanding that one person 
occupied the room (R. 148-150, 156, 158-167) • 

. William J. Carlton, also a bellboy at the 0 1Henry Hotel, saw the 

accused in the lobby of the hotel and 11 in his room•, number 153, during 

the l!lonth of December 1943. on·his calls to the room, the accused and 

•his wife•, a blonde haired lady ~~re present~ The accused would ask 
him 11to bring up so and so for him a,nd his wife11 • Carlton ran errands for 
accused and had taken the uniform of accused from room 153 to be cleaned. 
On cross-examination Carlton testified that he had been convicted of the 
sale and possession of whiskey and of aiding and abetting in prostitution. 
He stated that he liked accused because he wc1;s a •good tipper11 • It was 
usually at night when he saw accused at the hotel. Sometime during 
I:ecember 1943 or January 1944, Va.oder c. Toomer, captain of bellboys at 
the 0 1Henry Hotel, delivered sandwiches to accused in room 143 or 153 
between 1:00 and 3:00 a.m. fhe accused, dressed in uniform except for 
a robe or smoking jacket, met him at the door. Toomer •thought• he saw 
a woman in the room (R. 212-221, 233-234). 

About 16 February 1944 First Lieutenant Jesse H. Webb went to the 
0 1Henry Hotel at the request of accused to confer with him. They met 

, in •captain Engel I s· room•, number ·153 (R. 2'76-'277, 282) ., 
. . 

Private Demi.Iii.ck Plumed, also known as_Don Palmer, lived in a 

room at the 0 1Henry Hotel. with Sergeant Dominick LaPlaca during·the 

month of January 1944. Plumeri saw accused on three or four occasions 


'in room 153 whei;i he called for a girl who was a friend of. •Mrs. Crawford11 • 

He also had telephoned accused at the hotel on extension •Nwnoer 15311 • 

On 13 January 1944 Serg~ant LaPlaca, Private Plumeri, •Mrs. Crawford11 and. 
the accused drove to New York City in the Lincoln-Zephyr automobile of 
Sergeant LaPlaca. The following morning Plumeri left the car in Trenton, 
New Jersey, to visit his family. He met LaPlaca at Madison Square Garden 
that evening and saw the accused and Mrs. Crawford sitting across the 
ring at the fights. ·They all went to the Belmont ·Plaza Hotel at about 
ll:30 p.m. after the fights and the enlisted men went to their room. 

Private Plumeri .did not see where accused and Lfrs. Crawford went. At 

11:00 a.m. the following day Private Plumeri again saw Mrs. Crawford 
and accused at breakfast in the hotel breakfast shop. After breakfast 
Plwneri returned to his home in Trenton, New Jersey, where he remained 
until Sergeant LaPlaca, accused and Mrs. Crawf"ord ca.lied for him on 
16 January for the return trip to Greensboro. i,;hen they arrived at 
Greensboro between 4:00 and 5100 a.m. on 17 January, Plumeri and LaPlaca 
went to their room, leaving accused and Mrs. Crawf"ord at the car where 
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accused was ta.king ca.re of the baggage. On cross-examination Plwneri 

testified that the accused did not want to take I~s. Crawford on the 

trip to New York but she had obtained permission from Sergeant LaPlaca 

to go along. He stated that accused made the trip to New York to see 

-Warden Thompson• and told them. on the retuni trip that he stayed with 

..Na.rden Thompson• the two nights they were in New York. He observed 

no •immorality• on the part of Mrs. Crawford or accused (F.. 169-176., 

178., 187-189., 19.3., 197-199). 


The deposition (Ex. 21) of Mr. Carl F. Johnson., manager of the Bel
mont Plaza Hotel., New York., shows that the records of that hotel made 
under his supervision contain a registration card (Ex. 22) showing that 
on 14 January 1944 a •Capt. Wm. Engels ~ Wife• of Greensboro., North 

. · Carolina., registered at the hotel and were assigned room mo. A 
guest bill (Ex. 2.3) paid' on 16 January 1944 shows a statement for the 
occupancy of room 11.30., in the name of •Engels Capt. William & Mrs.•., 
Greensboro, North Carolina., for l4 and 15 January 1944. The account 
paid on 16 January 1944 included a charge for valet service for 

·pressing ot two .dresses (Exs. 25 and JO) and for the overnight storage 
of a Lincoln automobile (.Exs. 24 and .31). The records of-the hotel (Exs. 
26, :n, 28., 29) show that on 14 January 1944., room .1142 was rented for 
one night to Sergeant Don LaPlaca and Private Don Palmer of Greensboro., 
North Carolina. Mr. Johnson further stated that. he had no personal 
lmowledge as to who occupied room 11.30 on l4 and 15 January 1944 but 
did know that the room was physically occupied by some guest or guests 

· and the records of the hotel did ,not show a •Jackie Crawford• registered 
during that period (R•. 244-25.3). · 

Mrs. Joseph M. Sears, living in Apartment A.at .'.305 East Bessemer 

Avenue, Greensboro, North Carolina., met accused in January 1944 in •Mrs. 

Johnson ts• apartment at' the same address. She saw •Mrs. Crawford•., a 

blonde.. haired lady, .in Apartment B during the month of Fe'tfruary and 

also would see accused enter the apartment •around noon• and a.bout. 6:.30 

in the evening. On two occasions she saw him leave Apartment B about 

71.30 or 8100 a.m. On one occasion two soldiers came to the door 0£ her 
apartment and asked for accused and at another time an express man with 
a package asked. for •Captain Engels' apartment•. Mrs. Sears .further 
stated that it was her habit to retire about midnight and she would not 
lmow who entered and left the apartment house while she was asleep. Major. 
Furman E. Jordan, chaplain at Basia Training Center No. lo, also resided 
at .305 East Bessemer Street in Greensboro. He was acquainted with ac
cused and knew Mrs. Jacqueline Crawford or Jackie Crawford by sight. 
Apartment B, according to Major Jordan,>was the apartment o.t' accused. 
He observed accused going in and' coming out of the apartment a .few 1. • 

times. The last time he sn accused enter the ·apartment was after 5rOO 
p.m. during the first 'part of March 1944. Ha also saw accused leave the 
apartment.on one occasion at about 7100 o'clock in the morning (R. 2.36
2.313, .'.329-JJl). 
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Private Plumeri testified, that he sa:w accused •a ·couple of times" 
when he called for his girl .friend at an apartment at East Bessemer 
and Elm Streets. Mrs. Crawford and her three year old son were present 
on these occasions. Mrs. Crawford's son addressed the accused as •Dadd:Y" 
and also call.ed Pl'Umeri 11 Daddyt'. llrs. Crawford's sister was at the , 
apartment when he called and Plumeri believed she lived with Mrs. Craw
ford. Plumeri stated that on occasions when he wanted to get in touch. 
with accused he had telephoned him at 8 Bess~mer• (R. 175-179, 188-189). 

4. For the defense: Captain Merton J. Clark occupied room number 
143 in the 0 1Henry Hotel from September 19L,3 for' approximately seven 
months. ·He took a five-day leave in October 1943, a five-day leave in 
early January l9L,4 and was absent from his room for about five days during 
.the latter part of January or early in February 1944, during which ab
sences he left the key to his room with accused. Captain Clark stated 
that accused had stayed with him in the room on numerous occasions, which 
he estimated to be between thirty and forty times. · Accused •might• have 
stayed with him more frequently around the holidays than at other times. 
He never observed accused in any other room in the·hotel and to the 
best of his lmowledge accused did not live there. Captain Clark i'urther 
testified that Jackie Cravrl'ord had been pointed out to him, but he did 
not lmow her and never saw her in the 0 1Henry Hotel., although he under-. 
stood she lived there. He never saw accused in the company of any ;woman 
at the hotel (R. 343-349) • 

. Mr. c. F. Moore; house officer at the 0 1Henry Hotel., testified that 
prior to·his present position he had been employed as civilian assistant 
to accused in the provost marshal's office. The accused had told him 
that·if he needed any assistance to call on accused in Captain Clark's 
room. On two occasions he went to Captain Clark's room for accused and. 
telephoned accused a 11few times:r in th~ S2llle room. Mr. Moore stated that ,, 
he did not know Mrs. Crawford or the name /of the guest who .. had occupied 
room 153. Mr. Moore was employed by the hotel to prevent 11 immoralitya 
and had never observed any •immoralityit on the part of accused. Mr. 
William Black., manager of the 0 1Henry Hotel., had been acquainted Yd.th 
accused for-over two y~ars. Neither IJr. Black nor Mr. W.R. 'Pladgett, 
the night clerk, had ever received_any unfavorable reports about ac
cused. Mr. Black had no knowledge of accused ever cohabiting with Mrs. 
Crawford. He did not recall whether he had ever authorized accused to 
draw money and charge it ,to the account of roan 153, but stated that 
accused could have obtained money from him at any time ..he desired. Mr. 
Black further testified that a Mr. and Mrs. Moncure occupied the room ad
joining number 153 for about fifteen years and had never made any com
plaints relative to occupants of room 153 (R. 349-352, 35&-36o). 

. . 
Major Leland Y{. Crews, the immediate commanding officer of accused., 

testified that in January or February 1944 he was ordered by Colonel 
H. R. Woodruff to make·a complete investigation of a.report that accused 
was living with a lady at a hotel. During the course of his investigation 

, 

5



(236). '• 

he interrogated the manager and.assistant manager of the 0 1Henry Hotel, 
and talked to· the accused and others. The accused was indignant when 
Major Crews informed him of the charge and denied any wrongdoing. He 
told Major Crews that he was in love with Mrs. Crawford and was going to 
marry her. On-completing his investigation Major Crews concluded there 
was no foundation for the accusations against accused. Major Crews 
further testified that accused was his 8 right hand man•, next in' command 
under him., and that .he depended on accused "very largely- (R• .361-365). 

Mr. Edward E. Thompson, warden of Federal Detention Headquarters, 
New York City, testified by deposition (Ex. J) that accused had worked 

· under him for· six. or seven years at the Petersburg, Vi_rginia, Reformatory 
and that he had attempted to have the accused transferred from Peters
burg to New York before accused entered the Army. He stated that accused 
visited him about three or four months before the taking of the deposition 
(21 April 1944) and stayed with him two nights. He did not know how long 
accused was in New York on that occasion but accused had told him he was 
goin~ back to Greensboro Ylith nsomebody". Accused had :visited him npossi
bly twiceff in the past six months ano. he placed the date. of the last 
visit before 20 February 1944 as that was the.date •Lepke" was trans

. ferred £ran Detention. Headquarters to Sing Sing to await execution and 
he recalled that accused was •perturbed• at the time of his visit because 
they allowed •Lepke• to sleep late in the morning. He further stated 
that on one of the nights accused stayed with him they went out and had 
•a couple of drinks•, and he recalled that accused had breakfast with him 
.on one morning during the visit. He did not know what accused did during 

· the daytime while' he was in New York (R. 392-396). 

An extract {Ex. K) of paragraph 50, Special Orders No. 195., Head
quarters Basic Training Center No. 10., Greensboro., North Carolina., dated 
22 September 1943, shows the accused assigned to room number •A-1• of 
Building T-71, Bachelor Officer Quarters (R. 395-396). 

In an unswom statement the accused said that before· entering the 
Army he was employed by the Department of Justice and had fifteen years 
of Federal service to his credit. He was commissioned a first lieuten
ant in October 1942 directly from civil life and completed Officers• 
Training School at Miami Beach., Florida, on 15 November 1942. He was 
then ~tationed at Sedgefield as provost marshal, commanding officer 
of the i:,'U.al'd squadron and special service -officer until January 1943., when 
he was assigned to Basic Training Center No. 10 as assistant provost 
marshal under Major Crews. His efficiency rating was never below 
excellent and on the reconnnendation of Major Crews and the commanding 

. _officer of the post he was promoted to captain in August 1943 (R. 397). 

With reference to his relations.with Mrs~ Crawford the accused 
stated that she was·employed as a cashier at the post exchange, earning 
approximately $100 a month., and had an independent income·of ~80 a 
·month. She was well able to support herself a.11d except for an occasional 
meal at t~ officers• club he.never spent any of his money in.her behalf. 
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He had no private income and supported a family of three besides himself 
from his salary. He made payments on Mrs. Crawford's account at the 
o•Henry Hotel at her request and with her money, When he drew money 
on her hotel account he did so as an acconnnodation to her and immediately 
tumed i,he money·over to her. Accused denied that his relations with 
Mrs. Crawford were •morally improper 11 • He' did not live vdth her at 
any time and, any suggestion of cohabitation was •frankly absurd0 (R• .398). 

The accused further stated that in January 1944 he was granted five 
days leave and when he learned that Sergeant La:Placa was.driving to New 
York he decided to take advantage of the ride to see Viarderi 'l'hompson about 
obtaining employment on his release from the Army. He did not want Mrs. 

·Crawford on the trip as he was going on business and had intended to stop 
in Petersburg., Virginia., on the return trip to talk to his wife about the 

,;divorce they had under consideration, As i;;:rs. Crawford obtained the con
sent of Sergeant LaPlaca to go along he could not raise any further 
objections. On arriving in New York they saw the fights and then 
proceeded to the Belmont Plaza Hotel., where he registered while Mrs. 

, Crawford went to the ladies room. After Mrs. Crawford and the enlisted 
men went to their rooms the accused had a drink or two and telephoned 
Warden Thompson from the cocktail lounge. Warden Thompson joined him 
and they went several places for drinks before going to Warden Thompson I s 
penthouse at Detention Headquarters., where _he stayed all night. '.l.'he . 
following morning between 10:00 and 11:00 o 1clock he telephoned Mrs. 
Crawford and met her at the hotel for break.fast or lunch. After walking 
around for a while she·went to a theater and he returned to Detention 
Headquarters. He spent the rest of the afternoon and th4 night with 
Warden Thompson and ca1led for Mrs·. Crawford the- next morniµg. She 
gave him the money to pay the hotel bill and they left for the return 
trip to Greensboro. Accusecl stated ·that at no time during the New 
York vi~it was he upstair~ in the Belmont Plaza Hotel (R• .399). · 

The accused further stated that shortly before he was placed.in 
arrest Colonel Woodruff gave ·him an opportunity to resign his connnission. 
He declined as he was not guilty of any ,,Tongdoing and would not resign 
with ttthis.stigma" on his name (R. 397). 

5. It is shown by the.evidence that for some time prior to 22 
November,1943., the accused., a married.officer., resided at the 0 1Henry 
Hotel in Greensboro, North Carolina, but was not registered at the hotel 
after that date. On 22 November M1:s. Jacqueline Crawford registered 
at the O'Henry Hotel as nMiss Jackie Crawford• and resided there until 
17 February 1944, On three occasions during the ~onths of December 1943 
and January 1944 the hotel advanced cash to accused in the amounts of 
$10., t20 and $20., respectively., and charged the same to the room account 

'· of Mrs. Crawford. In the month of January 1944 the accused paid {~62.77 
and ,;,15.19 on the account of Mrs. Crawford. During ,December 194.3 and 
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January 1944, while the accused was not registered. at the hotel he was 

observed in Mrs. Cra:wford 1s room on a number of occasions during the 

day, at· nif;ht and in the early morning hours. Accused was usually in 

uniform but sometimes was dressed in only his bathrobe. On one 

occasion when the hotel maid entered the room both accused and Mrs.• 

Cra~i'ord were in their robes. The maid had·seen accused in the room 

•many timestt and on one of her visits accusea wanted the linen changed more 
often and at another time requested additional towels for the room. (Two 
of the bellboys who had been in the room when accused and I;Irs. Crawford 
wer$ present referred to the room as "his room• in their testimony). 
One bellboy ,athoughta Mrs. Crawi'ord was the wife of accused as the 
accused would ask him •to bring up so and so for him and his wife 11 • 

Accused had also sent his uniform from Mrs. Crawford I s room to be cleaned.· 

On 13 January 1944 the accused and Mrs. ,Crawford made ail automobile 

trip to New York with two enlisted men. Accused registered at the Bel

mont Plaza..Hotel as 11 Capt. Wm. Engels & wifen and on 16 January l].e 

paid the hotel bill which included a charge for valet service for.the 

pressing of two dresses. 


After Mrs. Crawford left the O•Henry Hotel on 17 February 1944 she 
resided in Apartment Bat 305 East.Bessemer Street ·in Greensboro. Accord
ing to one of the tenants in the same building, :Apartmant B was the . 
apartment of accused. Accused was observed entering and leaving the apart 
ment and on three occasions was seen leaving between 7:00 and 8:00 o 1clock 
in the morning. Two soldiers inquired of one of the tenants where accused 
lived. On another occasion an expressman asked for •Captain Engels apart 
mentii. Private Dominick Plumerij one of the enlisted men who made the 
trip to lJew York with accused and Mrs. Crawford saw accused 11a couple of 
times• in the apartment with 11..rs. Crawford, her three-year old son and 
her sister. Mrs. Crawford 1s son called the accused 9 Daddyti and als~ 
address$d Private Plumeri as "Daddy•. 

Evidence offered by the defense showed that on 22 September 1943 the 

accused was assigned quarters in the bachelor officers• ba.nacks. Al

though he1VaS not registered at the 01Henry Hotel after 22 November 1943 

he occupied the room of Captain I.ferton J. Clark on numerous occasions, · 

between 21 thirty and forty• times when Captain Clark was present and £or 

three, five-da.y periods when Captain Clal'k was on leave. The house 

detective at the hotel talked to accused in Captain Clark's.roan and 

reached him there by telephone on a number of occasions when he wanted 

the assistance of accused in keeping .order among the soldiers. '.i'he 

manager, assistant manager and hotel clerks received no unfavorable 

reports about accused and were not aware of any ~oral conduct o~ his 

part. 


In' his unsworn statement accused denied any immoral relations with 

}Jrs. Crawford or that he had cohabited with her. He ·stated that ha 

made payments on her account at her request 'and with her money. When he 
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drew money on her account he did so as an acconmo~tion to her and 
immediately gave her the money. He·made the trip to New York in Jan
uary 1944 for business reasons and although he registered at the Belmont 
Plaza Hotel he did not stay there. He stated that he was never above 
the first floor of the hotel but stayed the two nights in New York at 
the residence of Warden Edward .E. Thompson. Mr. Thompson recalled that' 
accused had visited him the last time around Christmas but prior to 20 
February 1944., at which time accused stayed with him for two nights. 

To cohabit is to live togeth.er (Bishop, Marriage and Divorce., 
6th Ed • ., Vol. 11 Sec. 777). It has al.so been said that cohabitation 
is not a· sojourn, nor a habit of visiting, or even remaining for a 'time., 
but the term implies continuity (14 C.J.S. 1312). 

Cohabitation has also been. defined as - . · 

11The act or ~tate of a ·man and woman, not married., who 

dwell together in the·same house., behaving tl:iemselves as man 

and wife.• (Bouvier Law Dictionary., Rawles 3d revision., vol. 

2., p; 1868) •. 


Continuity in the ostensible relationship of man and wife must 
therefore be mown. · '.1.'he evidence shows that accused and Mr~. Crawtord 
carried ,on a relationship over a period of two months during whicb. time 
the accused was seen on numerous occasions in Mrs. Crawford's room at the 
0 1Henry Hotel., during the day., at night and in the early morning hours. 
By words and actions on those occasions he gave certain hotel employees 
grounds for believing that Mrs. Crawford was his wife. He assumed dominion 
over the occupancy of the hotel room by issuing orders., by paying on 
the hotel account and by drawing cash advances .from the hotel that were... 
charged to the account. of Mrs. Crawford. During the month of Januazy 
1944 accused and Mrs. Crawford registered at· a hotel in ?few York City 
as.man and wife. This relationship apparently continued.when Mrs. 
Crawford left the 'Q 1Henry Hotel on 17 February 1944 and moved into an 
apartment., as the evidence shows that accused would enter and leave .,
the apartment and on occasions was seen leaving between 7:00 and 8:00 
o1clock in the morning. Visitors would inquire where the apartment of 
accused was located. ' 

' ; 

The Board or"' Review is of the opinion that the continued course o£ 
conduct exhibited by accused over a period of time., indicating an 
intimate relationship with Mrs. Crawford., together with his representa-: 
tions that they were man and wife., constituted cohabitation and was 
conduct to the prejudice of good order and military discipline 1n 
violation of the 96th Article of War. · 

6. ·a• .' Individual counsel for accused requested a continuance for 
a week on-the grounds that the additional time was required in order 
to prepare its defense,properly. It appears tliat.accused was represented .. 

, 
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by counsel .from 8 or 9 April 1944 or more than twenty days bef'ore trial. 
'Ibis crunsel, together 11:i.th two assistants, was appointed the regular defense 
counsel by special orders dated 11 April, and represented accused at th, 
trial alaig with individual counsel. Charges were served on accu.sGd 15 
April. Tbs individual counsel arrived frau a distant station on 24 April 
.for the express purpose of de.fending accused and .for a period of seven days 
before trial, which commenced l Mq, w:as presumab~ without duties other 
than preparing the case for trial. The record clear~ shows that the 
individual counsel was familiar 11:i.th the facts of the case. It does not 
appear that any additional evidence could ~ve be€11 obtained, or art¥ other 
valid purpose served b7 a ccntinuance. The matter of a ,continuance was · 
within the discretion of the court, and in the opinion of the Board of Re
view the ruling of the court in this regard was not an abuse of its dis
cretion. 

b. '!he defense challenged the jurisdictia,. of the court to try the 
case on the ground that a proper investigation of the Charges was not 
made.before trial in compliance 'With the 70th Article of War. l(ajor 
.Wesle,y 	A. Smith conducted an investigation prior to l April 1944, the date 
charges were prefe?Ted. 1-le was then designated and acted as investigating 
officer until 2 April 'When he was relieTed and Major Merle I{. lial'9'ey was 
appoiiil.ed. Although the papers acc0lllp9.eying the record o! trial contain 
no indorsement; formaJ.l1' appointing Major Smith or ·relieving. him as· in
vestigating officer, it appears from the testimony of Colonel, Victor R. 
Woodruff the post camnander, Major Smith and :Major .iarn;r that Colonel 
Woodrott did in fact appoint and relieve Major Smith. en 5 April, llajor 
iarvey as investigating officer, submitted his report of investigation, 
lhich, tar the, most part ccntained numerous statements taken ~rom 'Witnesses 
by Major Smith either prior to or while he wu investigating officer. . 
Major Harvey interviewed approximate~ six 1litnesses and obta:fned statements 
tram tour of them. lie internewed accused ·and on two occasions the accused 
read.the statements of all the 'Witnesaes interviewed. On each occasion the. 
accused, although givm the opportum.ty to do so, declined to cross
examfoe 8II3" at the witnesses, to make art¥ statement himself', or to call aey
11:1.tnesses in his behalf~ .A.ccused intormed Major llarvqy that be did not 
desire to. do anything until he obtained counsel. · The accused was not en
titied as a matter of right to representation: b7 coansel at the :tnven1- 
gation of' the Charges (CM 199.31S, Dig. Op. JAG, 1912-40, Sec. 428 (3})~ 1he 
record shows that the Charges were adequately investigated by the two . 
investigating officers. The accused was informed of the offenses charged 
and read the statements of witnesses who would appear against him. · He · 
was giv€11 the opportum.t:, to cross-examine these 'Witnesses as well u to call 
witnesses in·hl.s own bmall'. Under these circumstances the Board of Re
view is of the opinicn that the investigation substantial.~ canplied 'With 
the requirements of' the 70th Article of War. Moreover, if' art¥ deficiencies 
1n the investigation existed, it would not constitute fatal e?Tor under the 
circumstances of the present; case and the holding in cM 229477, Floyd, 
17 B.R. 149, that the provision~ of Article of War 70 con~rning pre-trial 
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invest~ation are not jurisdictional aoo that failure to comply with the 
provisions of that article is not per ~ an error injuriously affect
ing the substantial. rights of the accused. 

c. Defense counsel suggested that Second Lieutenant George 
Becker withdraw frcm the trial as asl'listant trial judge advocate on the 
ground that before he was appointed assistant trial judge advocate he 
had rendered legal advice to accused, in that he advised accused to 
refrain from making any statements or signing ar~ papers with respect to 
the Charges. Lieutenant Becker was BWorn and testified that he was asked 
to represent the accused but told accused he did not think he could do 
so in view of his p09itiori as post judge advocate. He did, however, advisE 
accused not to make any statements until aecused obtained counsel. .l 
request by defense counsel that accus·ed be allowed to testify was denied 
by the court. Accused should have been permitted to testify in order that 
the court might detenn:l.ne 1Jhether for any reason including bias; prejudice, 
or hostility, Lieutenant Becker was disqualified !rom properly per
forming his duties as an assistant trial jucli';e advocate (MCM, 1928, 
par. 41a). The regularly appointed trial judge advocate conducted the 
major part of the p roseoution of the case. From the. statement o.f defense 
counsel and the testimor(Y of Lieutenant Becker it is apparent that 
Lieutenant Becker did not agree to act as defense counsel for ac.:cused, 
and oru;r advi8ed him mt to µis.lee any statements with reference to the 
Charges until he ootained· counsel. · Undar the circumstances the Board of 
Review is of the opinion that the substantial. rights of accused were not 
prejudiced. · 

• 7. The accused is 40 years of age. '1he records of the Office ot 
The Adjutant General Bhavr his service as follows: Enlisted service, 
United States Navy 192i to 192.3; appointed temporary first lieutenant, 
Arnv of the United States, 8 Septenber.1942, accepted ll September 1942; 
.and active duty, 1 October 1942; temporarilJ" promoted to Captain, 
Aney' of the United States, 21 August 1943• 

8. '.lhe court was legally constituted. No e?Tors injuriously 
affecting the substantial rights of accused were canmitted during the 
trial. nie Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guil -cy and the sentence 
and to lllUTant ccni'irmation of the sentence. Dismissal is authorized upon 
conviction of a violation of the 96th Article of War. ' 

k>-d~~ 
\ . 

,Judge Advocate.· ...,----------------' 
-~--··_··~·~·-··_·-,,'-:,,0,.__~_/_r·_____ .,Judge Advocate. 

'- I 

(On lea b) 
______________, Judge Advocate. 
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1st Ind. 


War Department;, J.A.G.o., - To the Secretar.r of lfar.-8 All& 1944 
1. Herewith transmitted for the action of the President are the record 

of trial and the opinion of the Board of Review in the case of Captain 
William Engels {0-91741.3), Air Corps. · 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support; the findings of guilty and the sen
tence aIXi to warrant confirmation of the sentence. The accused having a law
ful lli..f'e, from about 22 NovEmber 194.3 to about 1.5 March 1944, wrongf'uJJ.y 
lived and cohabited with a woman not his ld.fe. I recamnend that the approved 
sentence to dismissal be ccnfirmed but 1n view of all of the circums~es 
that the exeetrtian thereof be suspended during good behavior. . . 

.3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President; for his action, and a form of Executive action 
carrying into effect the recommendation made above. 

Myron c. Cramer, 
Major General, . 

The Judge Advocate General. 

3 Incls. 
Incl. 1-Rec. of trial. 
Incl. 2-Dr.tt. ar ltr. for sig.

S/il.
Incl. 3..:Farm of Action. 

(Sentence as approved by reviewing authority confirmed but execution 
suspended. G.C.M.O. 449, 23 Aug 1944) 
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Unit. ) 
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1 2 JUL 1944 
CM'.P CAllPBELL 

AmrY SERVICE FORCES 

Trial by G.C.ij., convened at 
Camp Campbell, Kentucky, 101 
11, 12.May 1944. ·Dismissal 
and confinement for te~ (10) 
years. 

OPINION of the BOARD OF REVmw 
LIPSC01IB, SHEPHERD and. GOLDEN, Judge Aclvocates. 

1. The Board of Revie·w has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · · · 

2. The accused was tried upon the following Charges and Specif'i 
cations: 

CHARGE !1 Violation of the 94th Article of War. 

Specific~tion l: In that First Lieutenant Charles Stiehl, cy.ro, 
1580th Service Unit, Camp Campbell, Kentucky, being at the 
time an·of!icer charged with the safekeeEing and transfer 
of public money., did, at Camp Campbell, Kentucky, between 
? May 1943 and 31 December 1943, feloniously embezzle, by 
fraudulen~ converting to his own use, Twenty-five Dollars, 
($25.00)., lawful money of the United ~tates, the property 
of the United States, intended for the military service thereof., 
lihich money was entrusted to him by virtue of his office as 
the of£icer'in charge of the Quartermaster Clothing Sales 
Warehouse, Camp Campbell, Kentucky. 

Specification 21 In that First Lieutenant Charles Stiehl, QMC, 
1580th Service Unit, Camp Campbell, Kenw.cley', being at the 
time an officer charged with the safekeeping.and transfer 
of public money.,. did., at Camp Caplpbell., Kentucky., on or 
about 31 July 1943, feloniously embezzle, by fraudulently 
converting to his own use, Twenty Dollars ($20.00) lawful 
money of the United States., the property of the United States, 
intended for the military service .thereof, which money was 
entrusted to him by virtue of his office as the officer in 
charge of the Quartermaster Clothing Sales Y,'arehouse, Camp 
Ce.mpbell, Kentucky. 



. 
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Specification 3: In that First Lieutenant Charles Stiehl., QMC., 
1580th Service Unit., Camp Campbell., Kentucky., being at the 
time an officer charged with the safekeep:ing and transfer 
of public money., did., at Camp Campbell., Kentucky., on or 
about 1 November 1943., feloniously embezzle., by fraudulently 

_comrerting to his Olltl use, Six Hundred Dollars ($600.oo)., 
lawful money of the United States., the property 0£ the United 
States., intended £or the military service thereof'., which 
money was entrusted to him by virtue of his office as the 
officer in charge 0£ the Quartermaster Clothing Sales Ware
house., Camp Campbell., Kentucky. · 

Specification 4: In tllat First Lieutenant Charles Stiehl., Qr,ro., 
1580th Service Unit., Camp Campbell., Kentucley'., being at the time 
an officer charged with the safekeeping and·trans!er of' public 
money, did., at camp Campbell., Kentucley'., £:roi:n about 7 May 1943 
to about 18 April 1944., feloniously embezzle b;r fraudulently 
converting to his own use sums of public money aggregating 
One 1housand Six Hundred and Forty-One Dollars and Ninety-
Four Cents ($1.,641.94)., lawi'ul money of the United States., 
the property of the United States., intended £or the military 
service thereof., which money was entrusted to him by virtue 

· of his office as the officer in charge of the Quartel"l!laster 
Clothing Sales Warehouse., Camp Campbell., Kentucky. · 

CHAmE II: Violation of the 96th Article of War. 

· Specii'icationz lil that First Lieutenant Charles Stiehl., QKC., . 
. . 1580th Service Unit., Camp Campbell., Kentucky., being at the 

time an officer of the United States., having received public 
money., namely funds obtained f'ran the sales of Quarte:rmaster 
clothing at the Quartermaster Clothing Sales Warehouse., Camp 
·Campbell., Kentucky, which money he ns not authorized to re
tain _as salary~ pay.or emolwnent., did., at Camp Campbell., Kentucky., 
fran about l November 1943 to about .18 April 1944; fail to render 
his accounts for the same as provided b;r law., th.is 1n violation 
of RS Section 54'91. 

~e accused ~leaded not guilty to., and was .found guiltq .ot, all the 
Charges and ~cifications. · He was sentenced to be dismissed the 

. service. and to be confined at hard labor .i'or ten years. The reviewing 
, authoriv approved the sentence and tonvarded the record of trial tor 
action Ullder Article of War 48. 

3. 'l'he ·evidence for the proseC1.1t1on shows that th~ ac<NSed, a first 
lieutenant 1n the Quartermaster Corps stationed.at Camp Campbell.,.Kentuoky., 
had had numerous duties delegated to him. He was the Warehouse Officer., 
the Clothing Classi1'ication Officer, and the Budget and Sale~ Officer. 
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Some seventeen enlisted men and appro:idmately .fii'ty civilians were 
under his supervision. As -Budget and Sales Officer he was charged 
with the responsibility of receiving the daily proceeds of the Officers• 
Clothing Sales Store and turning them over to Major c. H. Robinett, the 
Sales Officer. It was in this capacity that the accused performed the 
acts for which he has been tried by court-martial (R. 21, 28-30, 32-41, 
64-66, 121, 123, 134). 

The first deposit by him of funds derived from the operation of 
the Officers I Clothing Sales Store, was made on 23 April 1943; Between 3 
and 6 May- 1943 he. was on leave, and each day's proceeds were turned in b,y 
Captain {then Lieutenant) Heaton N. Haynes, who substituted for him. 
From 7 May 1943 to 18 April 1944 the receipts were deposited solely by 
the accused (R. 32-34, 40, 82-86, 92, 144). 

His predecessor as Budget and Sales Officer had never fu~ 
and precisely explained to him the standing operating procedure for.the 
handling or the store's funds. Apparently it was not based on an;r Arrrtr 
Regulation, nor had it ever been issued in published form. The a~cused 
·construed it, in the absence of any Army Regulation to the contrar,y, as 
permitting him to retain several days proceeds in his possession and as 
rpquiring deposits on an average of o~ once every week. On one occasion 
he made no deposi~ for twenty-two days (R. 25, 34-36, JS, 44, 171). 

After pointing out that all purchases at the store were recorded 
on sales slips, Major Earl L. Moon, the Property Officer at Camp Campbell, 
succinctly sumnarized the standing operating procedure as follows: 

. 
•This officer who is purchasing the goods then signs ·the sales 

slip that he had received them and pays cash for .Yiem• At the 
end o:r the day when ,!Jle Sales Store closes, Mr. ffiernii] Black . 
.Ja. civilian employe!f totals all of these sales slips up on his 
adding machine, pl.aces the ribbon in his pocket/: anS,.prings the 
sales slips up to the clothing section. Miss 1..ne~ Adams 1n 
that section totals all these slips on her adding machine, then.
compares her adding machine slip ,d.th the one Mr. Black has. 
Ir they total ___ -ijJ.at is, if they correspond, Mr. Black then, 
turns over the amount of money that those sales slips call for 
tQ_ the officer who has. been authorized to receive t.Jlat money 
Lt.hat is to the accused as Budget and Sales Officer/, and then this 
is usually late in the afternoon. The next morning, Miss Adams 
extracts all articles on those sales slips· to the shipping ticket. 
When she has finished with the sales-tickets, she staples them au· 
together and gives them a voucher number and this same voucher 
mmzber 1a put on the shipping. ticket, and at the same time she makes 
out*** a hand receipt inserting the amount o:r money on that· 
that is on the ship.ping ticket and gives lt the same voucher number 
* * *• The amount of these sales tickets, Mr. Black turna. over 
that much...,m,gpey to the officer authorized to receive it Lthat is, 
the accuses;l/. The o.t"f'icer s~s this receipt to Mr. Black that 
he has received that mount Lsiil of money, and th!ftl this • shipping 
ticket and the hand receipt and the· money are taken over by this 
officer to the Sales 0ffi~er. 'lhe Sal.~s Officer s;\gns the band 
receip1i, that he has received that amount o:t money." 

-
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Occasionally Ur. Black ,rould pay over the funcJ.s to the accused's 

secretary :ass :c_ary Nance, instead of to the accused directly (R. 15
18, 22-23, 173; see also R. 12-14, 32-33, 42-44, 48-49., 57, 123-124, 142, 

Pros. Exs. A., B, C). 


'lb.e sales slips vrere issued in books, which :'.iss Adams 
"numbered by volu~e" from one to three hundrAd. Those which had been 
used were delivered to her by ~1:r. Black e. t the conclusion of each day's 
business. The following morning their contents were checked by her for 
errors against an abstract sheet on which the correct prices were listed. 
If the sales slip books and abstract sheets corresponded, three per cent 
would be added to the total receipts reported and a shipping ticket pre
pared. In the event that an error was discovered., 1.rr. Black would be 
"notified. -:i- -i.~ * and he would dig that much oi.t of his o'Wll pocket". Ord
inarily., a shipping ticket represented one day's sales. It would be re
tained by MissMams until called for by the accused. ·,ihen he decided to 
make a depos.t he TIOuld instruct her as to how many shipping tickets he 
wished to "pick up", and she would prepare a hand.receipt for the number 
specified. In at least one instance a single deposit covered ten shipping 
tickets aggregating ~'.8.,614.56 (R. 1.2-15., 22-~3, 38, 42-50, 52-57, 6o-65, 

.95, 113). 

Prior to the coomencement of his leave between ·3 May and 6 l&ly 
1943 the accused suggested to Lieutenant Haynes that the sales proceeds 
be paid over every two or three days. Lieutenant Haynes, however, had 
"preferred to deposit every day". On 18 April 1944, shortly before departing 
for detached service elsewhere, the accused requested Second Lieutenant 
Ruby H. Jernigan, the Assistant Warehouse Officer, "to take care of the 
money, to put five days at a time in the bank". After consulting with 
Major :,:oon and vdth Lieutenant Colonel Harold s. Dean, the Camp Quarter
master, Lieutenant Jernigan undertook to handle the funds. The first 
deposit made by him on 20 April 19.44 covered seven shipping tickets. 
He personally counted the required funds out of a money box which M.iss 
Nance removed from the safe and handed to him. Later that afternoon she 
handed him her personal check for ti;;472.9.2 for inclusion with the other 
sales proceeds of the store. He called upon her the next day for a sum 
adequate to meet seven mo:~e shipping tickets. Being busy, she said "Open 
the safe and get the money". Since the door was open, he "ju-st reached 
in" and drew out the money box (n. 66-67, 69-70, 72-73, 7S-79, 82-85, 
87-88). 

Upon examining the contents he discovered that the cash avail 

able was t.180.00 less than the aggregate amount of the seven shipping 

tickets. This deficit was compensated for by three gover.nment salary 

checks found in the bo:x: payable to l:iiss Nance. 'I'he~e were indoreed by 

her and cashed at a bank by hiin. Sufficient or the proceeds were used to 

complete the deposit satfofying thG second batch o.f seven shipping tickets. 

He inquired of her as to the nu.,r,.ber of shipping tickets still outstanding. 

She replied: "I have four riore; three of them here, and there was ·one 

.for the 21st tllat I haven't added up yet." These were in the respective 

sums o.f $927.11, C839.87, ::1,85. so, and ::;:s55.11. Since a shortage 
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obviously existed., he reported the matter to' Lieutenant Colonel Dean., 
who promptly directed Major Moon to inventory the contents of the money 
or cash box {R. 68-70., 72-82., 97., 102., 130). , · 

In the "forenoon" of 22April 1944 Major Moon proceeded to car
ry out his instructions. In the box he found $1396.30 in cash and checks 
and an instrument reading 11Chas. Stiehl IOU 20.0011 •. In the safe itself 
was another check for :S25.oo executed by the accused.· It bore no date., 
was clra:wn upon the Planters Bank & Trust Co. of Hopkinsville., Kentucky., 
and was payable to the order of "Treasury of United States". ~jor 
1roon 11dumped11 the check for $25.00 with the other cash and instruments and 
returned the box to the safe. - Two days later on 24 April 1944 he turned 
the box over _for examination to Captain Ge,orge M. Cohen., who had been 
appointed to make "a preliminary investigation of the status of the Of
ficers Sales account". The captain finished his inventory within some 
thirty minutes. Additional funds accruing frcm sales having been added 
since 22 April 1944., the cash alone amounted to $1378.38. This increase 
was offset by a fifth shipping ticket for 22 April 1944 in the sum of 
$462.61. Captain Cohen returned the box to Major Moon and requested him 
"to seal it up". That same day a board of officers was appointed by Special 
Order 99 "to investigate and report on a'lleged discrepancies in the funds of 
the Officers' Sales Store., QM Br.". Captain Cohen was one of the members 
designated and acted as its Recorder. It twice examined the contents of 
the money box (R. 97-102., 104-112., 130-131., 140; Pros. Exs. D., E., F). 

In the meantime Miss Nance had offered to redeem her personal 
check by the payment of $472.92 in cash. Major Moon rejected the pro
posed arrangement. A day later Miss Nance inquired whether a certified 
check would be accepted in lieu of the instrument in the box. Upon 
contacting the Investigating Board., Major Moon was directed by Colonel 
Joseph L. Tupper., the'president., to make the exchange. Her personal 
check was forthwith returned and a certified cha.ck received in its place 
{R. 114-ll?)~ 

As a result of his preliminary inv8'sti.gation., Captain Cohen 
arrived at the following conclusions concerning the status of the.Officers' 
Clothing Sales Store account: 

"Totaling the amounts [Qr the five unpaid shipping ticket.§/., 
I established the accountability of the Of'ficers Sales Of.ficer 
to the Sales 0fficer.,,sh01'1'ed to be $3.,570.50. Returning again 
to the cash., the total cash being $1.,378.38~ it appeared there 
was a shortage., subtracting the total cash from the figure re
flected by the shipping tickets. But in inve:t1torying th~ othEt.r. 
contents of the cash box., I noted apparently '.;?7.26 had been 
turned over to Mr. Black, then knoffll to,be the civilian in charge 
of Officers Sales. Assuming the $77~26 could be accounted for, I 
adden the $77.26to the total cash. At that point., there was a 
cheer noted in the contents f'or $472.92 apparently signed by 
Miss Mance. On the assumption that Misa Nance was accountable., 
or could explain the $472.92., that was added to the two figures 
previ~usly mentioned. Fran those three figures ms subtracted 
the S'lltll or $3.,750.50. It I may clarify this., the $3.,750.50 minus 
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$472.92, representing Miss Nance's check; also minus $77.26 
representing ?Ar. Black's cash; also minus $1,378.38 representing 

.the actual cash which I counted~ left a net shortage of ~1,641.94.n 

If the accused's personal check payable to the Treasurer of the United States 
were a bona fide instrument, th.e deficiency would of course be slightly 
reduced to 01616.94. No allowance of any kind was made for the IOU in 
arriving at this figure (R. 107-112, 130-131}. 

When called before the investigating board as one of seve~al 

witnesses, the accused was not immediately advised as to his right to 

counsel. Only after he proceeded to make a number of damaging admissions, 

and it appeared that "his commission would be 1·jeapordized'", was he asked 

whether he desired legal representation. The question was put to him 


11No11twice; and in each instance his reply was {R. 141, 156, 166). 

The admissions referred to were in brief as follows: 

· 1. He had "received money from the cash box in exchange for the 
fj25.og] check" bearing his signature and payable to the Treasurer of the 

'United States. It was his impression that he had returned the money. 
When asked "Where is the check?" he replied "I tore it up". 

2. With reference to the IOU he said, "That was taken out 
the exact date I can't say, and replaced the very same date". He had 

used the money to pay a personal bill. 


3. $6oO in cash had been withdrawn by him from the store fund 

in ~ovember 1943. Part of this.money had been applied by him to the 

expenses of a return trip from California. When first interrogated as 

to his disposition of the- sum, he had stated that 11 I think that is a 

personal matter". In February of 1944 he had r~bursed the store fund 

for the full $6oO with the proceeds of certain pension money to which he 

had become entitled by'reason of seventeen years of service as a mail 

carrier. 


. . 
Ii. Upon returning from his leave in January of 1944 he had 

noted another shortage of $700 or $750 in the store's funds. In March 
1944 about $125 of this amount had been restored by him and by AprU another 
$225, or a total of ~350. He had failed to notify anyone of the state of 
his accounts because he "believed he could make it up*** himself". 

I. 

5. "He was asked whether in his opinion he had exercised 
due care for the care of the fund, and he answered 1 No 1 • He was asked 
whether he was guilty of negligence in the handling of the fund, and he 
replied 'Yes'. He was asked if he was guilty of gross negligence in 
handling of the fund, _Jhereupon he again replied 'Yes 1 • He was asked · 
further 'Do you believe it was criminal negligence?', whereupon he 
replied, 1Tha.t I couldn't say'" {R.,, 146-149, 151-152, 154, 156-16o, 175-178). . 
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When required to account for any part of the net shortage detennined, 

his anSW8r was 11 I couldn't explain a bit of it". He •did doubt Miss Nance 
at one time•. Upon further renection he 11f!gured she was above reproach•. 
His opinion of Mr. Black was equally high. Xhe practice of accumulating 

. shipping tickets was 1:¥,tiated by him. He realized that "it did give 
. rise to a risk which.o;,,~ventual.ly might lead to a shortage•. He accepted 
1ull responsibility·sor everything missing (R. 156, 158,.173, 175). 

5. The accused did not take the stand in his 011I1 defense. The 
. several witnesses called on his behalf' did not explain his deficiency 

but., in the main, mere]q attempted to excuse his conduct and to shift 

the responsibility. • 1 


At least one other check bad been cashed out of' the store's 

receipts. One day, after banking hours, Major W;tU;tam L.· Steele had been · 

in need of twenty-five dollars, an~ the accused had accnnodated hint. 

About two or three weeks later the accused requested that the check be 

redeemed. Since the major regarded the .transaction as a personal l.oap., 

he "carried the money down to him11 (R. 187-188.,.194-195). 


'lhe standing operating procedur~ .fOI: the handling or the store's 
funds had been established by custom and was in effect before Lieutenant 
Colonel Harold s. Dean became Camp ~artennaster in September., 1943•~· He· 
was infonned that it had been published but he had never seen it in 
printed .form. It was his understanding that the receipts ware to be 
turned in dail,1'. No report concerning the .accwmuation of' shipping tickets 
had ever ·come to him (R. 184, 186, 189--1, 196-197). , 

When Ml.ss Nance presented the check for $472.92 to Lieutenan~'' 

Jernigan, she remarked that it was •.tor a shortage in the box•. He · 

immediately inquired whether "you mean you took money out ot .this cash 1, 


box?11 Her answer was .Yes., * * * and this cheek is to cover it". ~t ~ 

, 	 time Lieutenant Jenu,gan had not yet dete:nnined that a deficiency exist,ed 


(R. 204., 206). - .i 


At the hearing before the investigating board the accused noi 

only claimed that he had replaced part .0£. the $?50 shortage., but as- : 

serted that "he did not take any part or that money•.. !.n reply to an• 

inquiry as to his conversion of any sums other than the $600, he said 

11None that I know of•. 'When apprised of ·the extent of the actu.al shortage 

he did not act surprised or state that he was ~R. 207). 


, The $600 had been repaid out or the proceeds of a •Civil Service 

Retirement check:11 in the sum or $1058.00. Lieutenant Jernigan had cashed 

it at the bank .for the accused and remembered re,ceiving 'bine $100.00 

bills and the rest in smaller change11 (R. 208-209). · 


After presenting its last witness., the def~nse introduced six 

exhibits. One was a copy of section 11., Circuiar 214, 15 September 194.3., 

providing., among other things, that "cash only, as a .general rule, 'Will be 

accepted in paJ']llent of' purchase.a by individuals f?'an sales comnissa1'ies
,• . 
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and clothing sales stores", and that personal "checks ordinaril.Jr will not 

be accepted". The remaining exhibits were copies of various orders as

signing the accused to du-cy and granting him leave (R. 210-212; Def'. Exs. 

1-6). 


;I:n conclusion counsel for the defense read certain excerpts from 

Army Regulation 35-666o,. 29 August 1942, and from change 7 thereto dated 

8 July 1943. 'I'his dealt with the accountability of Sales Officers. 


· The change referred to amended paragraph 12 of Army Regulation 35-6660 

to state that: 


"A sales officer will deposit funds with a.disbursing officer 
as follows: 

. II (1) Daily' wherein the cash O?l hand at the end Of the day 
(excluding the amount advanced by a disbursing officer for 
mald.ng change***.), exceeds $200. 

11 (2) On the last business day of each month., the total 
cash on hand, excluding any amount ac;ivanced for making change" 
(R. 213). . 

6. Lieutenant Colonel Harold s. Dean was recalled as a rebuttiu 

witness by the prosecution. He rendered the opinion that "sub-para

graph a, paragrai:n 12., Army Regulation 35-666o * * * applies to all 

of'ficers .of the Post, not to the sales alone11 (R. 214-216). 


7. Specification l of Charge I alleges that the accused, "being . 
at the time an officer charged with the safekeeping and transfer of piblic 
money, did*** between 7 Y.ay 1943 and 31 December 1943, feloniously 
embezzle, by fraudulently converting to his own use*** (ft25.oo), 
la,ri'ul money of the United States., the property of the United States, 
intended for the mili,tary service thereof, which money was entrusted ·to 
him by virtue of his office as the officer in charge or the Quartermaster 
Clothing Sales 7larehouse, Camp Campbell, Kentucky". Speci!ications2, 
3, and 4 allege that the accused committed the same offense, in like 
manner, on the foll.owing dates and with respect to the foll.owing amounts: 

31 July 1943 $ 20.00 

l November 1943 . $ 600.00 

7 May 1943 to 18 April 1944 $1641.94 


These acts were laid under Article of War 94. 

No useful purpose would be served by a discussion of all the 
questions raised by the defense., for many of them are not material and 
tend only to ,obscure and confuse the tru.e issue.. The evidence has established 
beyond a rea.sonabla doubt that a shortage of $1641.94 exists in the funds. 
which were entrusted to the accused,· and that lie has not offered any ex
planat:t,.on for it. This in itself, without proof of any additional ·cir 
cumstances., is sufficient to su,sta.in a conviction for em'bezzlement.J To 
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quote £ran II Bull. September 1943, P• 341, section 451 {17), the •ac
cused received money entrusted to his care and ha failed to account for 
it. The logical inference of misappropriation is justified by the evidence". 

· The follcnr.Lng holdings in Dig. Op. JAG, 1912-1940, sec. 451 {17) are much . 
to the same effect;. · 

"Arq adult man who receives large sums of money from others 
for which he is responsible and accountable, 'Who wholJJr fails either 
to acc0ttnt for or to turn them over vmen his steward.ship terminates, 
cannot complain if the natural presumption that he has spent them 
outweighs an::, explanati.on he may give, h0119Ver plausible, uncorroborated 
by other evidence. C. M. 123488 (1918); 203849 {1935). 

"An officer in charge.of trust .funds who .rails to respond with 
them or account for them 'When the;r are called for by proper authorii;y 
cannot complain i1' the natural presumption that he has made &1'8i,V' 
with them outweighs an::, uncorroborated explanation he ma-:, make, es-· 
peciallJ' if his explanation is inadequate and conflicting. * * * 
c. :u:. 123492 {1918). • . · 

The accused in this case was charged with the duty of turning 

over the receipts accruing from the operation of the Officers'Clothing 

Sales Store. His failure to do so, in the absence of a reasonable ex

pl.anation,condemns him as an embezzler. Whether or not A'I"llf3' Regulation

35-6660 applies to him is immaterial. He -.as entrusted with public 

funds, he -..as responsible for their delivery to the Sales Officer, and 
he converted a substantial portion of them tQ his 0'1IIl use. 'l'he capactv· 

in which public monies are received· affect the resp0118ibil1v ot the 

holder but little. He is bound to return them to their right.ful owner 

upon demam, or, in the alternative, subject himself to the :Penalties · 

for embezzlement imposed b;r law. 


He has admitted that h~ obtained ,full .race value out of the 

store's funds for his check and IOU, and that he' applied the respectin 

sums ot ~$25.00 and $20.00 to his own personal needs. His qontention that 

he returned the money finds no support in the record.· His taking is es- · 

tablished by his own words. "While sane corroborative evidence 1a 

prerequisite to the introduction of a confession, f'ull proof o.r the 

corpus delicti, . independent or the confession is not required. All that 

is required 1s some corroborative evidence.• Dig. Op. JAG., 1912-19,40, 

sec. 395 {11), CM 210693 (1938). The check and the IOU constitute 

such corroborating evidence; 


'.the -taking of the $600 has also been freely' conceded by the 

accused. That he ma.7 have restored the·sum does not excuse or justif'.T his 

offense. As 118S -said in Dig. Op. JAG, 1912-1940.,. section 451 (18), . 
C1l 192530 {1930), 11 the act of a custodian of company f'u.nq.s in borrowing · 

them for even temporary personal use constitutes the otfense of embez

zl81llent". 
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Tila defense has made much of the f'act that Miss Nance had 
read;y access to the accusedI s safe, and that she has made restitution 
tor a deficiency 'Which she perso~ created. This attar.pt to divert 
suspicion to her llD.lst be given short shrif't. The accused has assumed 
.tull responsibility for the state of the .fund and has absolved her from 
all possibility of blame. She was apparently at all times subject to the 
jurisdiction of' the court and could have been call.Jd as a witness on 
his behalf. The omission.0£ the defense to do so casts the gravest 
doubt upon the sincerity of an;y innuendoes cast against her. 

The suggestion ,ras made that the shortage might well have been 
attributable to an accumulation of errors by Mr. Black in charging for 
the various i tams sold at the store. Proof of a deficiency of $1.27 
in one day's proceeds delivered by him was adduced in support of this 
hypothesis. Counsel for the defense deduced "the probability that some 
differential of' $423 and $11,000 could have been the result of the 
fact that there was a minor shortage that resulted day after day from 
the money to be brought in by Mr. Black". Evidence of a single error 
does not logically, however, lead to an inference of incessant error. 
,And even if Mr. Black were daily guilty of mistaken entries or calcu
lations, the evidence clearly indicates that ha would imnediately be 
required to "dig" the amount of his deficiency "out of his own pocket". 
Attar a full consideration of this and all the other issues raised by 
the defense, the Board of Review is impelled to the conclusion that the 
record is legally sufficient to sustain Charge I and all the Specifications 
thereunder. 

8. The Specification of Charge II alleges tha~ the accused, "being 
at the time an officer. o! the United States, having received public money
* **which money he was not authorized to retain as salary, pa7 or emolument, 
did, at Camp Campbell, Kentucky, from about 1 November 1943 to about 18 
April 1944, fail to render his accounts for the same as provided by law, 
this in violation of RS Section 5491. 11 This was set forth as a violation 
of Article of·War 96. 

Although "RS Section 549111 was repealed on 4 March 1909 by 
35 Stat. ll53, judicial notice will be taken of a substitute measure in 
almost the same words which was adopted on the sam day as Section 90, 
35 Stat. 1105. This latter enactment provides that: 

"Every officer or agent of' the United States 'Who I having 
received public zooney- which he is not authorised to retain as 
salary, pay, or emolument, fails to render his accounts for th$. 
same as provided by law shall be deemed guilty o! eIIi:>eazlement 
and shall be fined in a sum equal to the amount of the money em
benled and imprisoned not more than ten years.• 

This statute by its express terms describes a particular misconduct 1n 
regard to public monies £or which a person "shall be deemed guilty of 
embezzlement.• . 
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1 ilthough the Spec:l.fi.cation o£ Charge II apparently sought t~ 
allege the .failure o:t the accused to render bis accoimts from 1 November 
1943 to 18 April 19441 as a distinct of'.fense from embezzla:nent, the Specifi 
cation alleges that the accused's failure was a1n violation o.f ,RS Section 
ill!"• In other words, the Specification in e.f.fect alleges a .failure to 
render accounts llbich is in substance, under the statute relied upon in 
the Spec:l..f'1cation1 an offense .tbr which the accused •shall be deemed guilty
of eme,zlement11 • Although the evidence as previously analysed is legally · 
su!ticient to 811pport the f1ndings of guilty of the Specification; Charge 
II1 and Charge II1 the o.f'.f'ense in question is but a part of the transactions 
involved in the alleged embeazlements in the Specifications o! Charge I. \ 

Accordingly, the accused's punishment should be limited to the more serious 
aspects of his o!!enses as set forth under Charge I. 

9. The accused is about 37 years of. age. The records of the War 

Department shmr that. he had enlisted servi_ce in the National Guard o! New 

Jersey .from :n September 19.34 to 25 September 1940 and in the Jrrrry of the 

United States .from 6 Jamuuy 1941 to 2 Septenber 1942; that he was com.: 

missioned a second lieutenant on 25 Septsnber 1942 and promoted to first 

llsutenant on 5 August 1943; that he has been on active duty as an of'fi.-· 

cer since 25 September 1942. 

. 10. The court was legally constituted. No errors injuriously a!.:. 
fecting the substantial rights of the accused were committed during' the 
trial. ,In the opinion of the Board of Review the record o:£ trial. is 
legally Slf'fi.cient to. support the .findings· of guilty- and the sentence 
and to warrant confirmation thereof. Dismissal-is a~horised·tipon a 
cozm.et:1.on ot a violation o:t Article of War 94. 

(On Leave) Judge J.dvocate. 

-.f!Z_ ~-Judge .ldvocate, 
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\ ... , 

SPJGN 
Ci.:I 257882 

1st Ihd. 

War Department., J;A.G.o • ., 10 AUG 1344 - .To _the Secretary of 1'far. 
' ..... 

l. Herewith transmitted for the act.ion of the !:'resident ·are the 
record of trial and. the opinion of the Board of Review in the case of 
First Lieutenant Charles Stiehl (O-;L.579179)., ~luartermaster Corps, 
1580th Service Unit. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence 
and to warrant confirmation thereof. I recommend that the sentence be 
confirmed but that the period of confinement be reduced tp five years., 
that the sentence as thus modified be ordered executed and that the· 
United States Penitentiary., Leavenworth., Kansas., be designated as the 
place of confinement. 

3. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action., and a form of Execu
tive action designed to carry into effect the foregoing recommendation 
should such action meet with approval. · 

c:.... ~;.. Q.,._ • 

Myron C. Cramer, 

Major General., 


The Judge Advocate General. 


3 	Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Forn of Executive 

action. 

(S!!ntence confirmed but confinement reduced to five·years. 
G.C.M.O. 532, 26 Sep 1944) 
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WAH i)EPAit.TMEHT 
Arrrry Service Forces 

In the Uffice of The 'Judge Advocate General 
Tias.hington, Dt c. 

SPJGN 
C1I 25793<:i I 

2.9 JUN 1944 
UNITED S'tAThS )

) 
SAN FRANCISCO PORT OF EMBARKATION 

v. ) Trial by G.C.li., convened at 
) Ca~p Stoneman, California,· 11 

P-dvate RALPH rt. SHORTER ) and 17 11ay 1944. liishonorable 
(357974S4), Casual Detach
ment, Canp Stoneman, Calif
ornia. 

) 
) 
) 

discharge and confinement £or 
life. Penitentiary.· · 

REVIEW' by the BOAAl.i OF REVIF.'f 
LIPSCOMB,. S!IBfllERD and GOLDE:·;, Judge Advocates 

1, · The record of trial in the case of· the soldier named above 
has been examined. by the Board of lteview. 

2. Accused was tried upon the following Charges and Specifi
cations: 

CP,AlmE Ia .Violation of the 92nd Article of Har • . 
I 

Specification~ In that Private tlalph W. Shorter, Casual 
Detachmnt, Camp Stoneman, California, did, at or · 
near Antioch, Califomia, on or about :S April 1944, 
.forcibly and J.'eloniousl,y, agaj.nst her "111, have. 
carnal knowledge of llolorcs Noack. 

CHAllG~ II I Violation of the 61st Article of War. 

Specification, In that Private i'talphW, Shorter, Casual 
Detachmen·t, Camp Stoneman, California, did, without 
proper leave, absent himselt !rorn his station at 

.Camp ~tonema.n, California, .from about 26 April 1944, 
to about ;O April 19"4. 

He orieinally pleaded not.~lty to all Charges and Specifications, but 



changed his plea fron not guilty to guilty of "Charge 2, Specification 1 11 • 


He was found guilty of all Charges· and Specifications. Evidence of two 

previous convictions· by special courts-martial for absence without leave 

in violation of Article of War 61 was introduced•. He was sentenced to 

be dishonorably discharged the service, to for.fei t al+ pay and allowances 

due or to become due, cl,Ild to be confined at hard labor for the term: of 

his natural life.· The reviewing authority approved tlle sentence.,. desig

nated the United States Penitentiary, McNeil Island, Washington, as the 

place of· confinement and forwarded the record of. trial fo_r·_acti.on pur
suant to Article of i'far 50½. . - . · . ·· ·. 


3. As to Charge I and its Specification· alleging rape, ·the evidence 

for the prosecution shows that prior to 29'AprU 1944 the accused became 

acquainted with the oldest daughter, of Mr. and Mrs. Theodore A~ Noack 

and after he had "met the family he came tD the house every day after . 

that .for about a week. n On the evening of 29 April 1944 the accu~ed 

and two other soldiers, Privates William Williamson·and Clifton r; 

DeMarsh were supper guests in the Noack home in Antioch, California. 

After supper, the accused took Dolores Noack, ten-year-old daughter . 

of the Noacks, for a ride on a bicycle (R. 8, 9, 12, 17, 19, 39, .f.i.O, _

44) ~· . . . . . 

The victim of the alleged rape, Dolores Noack,. te'stified that 
she was _ten years of age, that her birthday 'was December ?, that she. was· 
in the fifth grade at Antioch Grammar School, that if a little girl lied 
she would not go to he~ven, and ~t she lqiew the rooaning. of being sworrr 
to tel],. the truth. She said that the accused wok her ridi~g on a bicycle 
at the time above stated to see her ."daddy's boat near ~he Fulton Shipyard". 

· He held her around· her· 11 tUI:IIIzy'" when she becan;,.e cold and told hini she .wanted 
to· go home. She cried an~ was told tD "shut up11 if she did not ·nwant to· .' 
get hurt11 • They went down Wilbur. Avenue to .the "sand hills:rr~ar the ,ship
yard" and accused left the bicycle _"near the tracks11 • 1Titness again told 
accused that she wanted to go .home but accu_13ed pulled her by the left arm, 
hurt her, and she .cried.· He tool<; her "to ~ hill" and made her 11lay down"·· 
When two automobiles passed he hid her by sitting by her side. The ac- ·. 
cused made her "lay" on the ,ground and took off her. slacks and panties.: 

· He was holding her on the ground 'With liis knees. This hurt her but "not 
very much11. _She was· Cryiri.g (R. ll., 12, 13, 14., .16_) .-· . 

With respect to the actual·coimnission of the crime, the record 

is as ·follows: 


"Q. Were you crying? 

"A. Yes sir. 

"Q. Dolores, what did he do Vlhen.he had yo~ on 


~he ground and. _was holding you? 
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11A. He unbuttoned his pants. 

11 Q. · Then· he unbuttoned ·his pants, what did you say? 

11 A. I said to quit it •. 

11 Q. · HoVI dici he hold you? 

11A. With his knees and hands.· 

11 Q. Did he have his hands on "your body? 

"A• Yes sir. · . 

11 Q. When he had unbuttoned his pants, what did he do? 

11A. He put it on mine. · 

nq~ .Did he put his private in your private?-. 

1.1Al . Yes sir. 

11 Q. Did it hurt? 

11A. Yes sir. . 

nq. What did he say to you when you said it hurt? 

11 A. He said to just let it there until it snaps. 

11 Q._. Did he say anything else? 

IIA. He said that. it vrouJrl only take a few minutes. 


I tried to get away, but he would not let me. 
-He would not let me get up, and said that if' I 
didn I t want to get hurt to shut up. . 

11 Q. · Then when he was finished what did you do? 
11A. ·r put my clothes on. . 
11Q. .Horr did you walk ai'ter you got dres!led? 
"A. With my legs spread ~part. 
11 Q. ·Did it hurt real hard? 
11A. Yes .sir. 
11 Q. Tihere did it hurt? 
11A. In my private. 
"Q. How do you knov; he had his private in your private'? 
11A. I co~d feel·it. . 	 · 

•• 	 11 Q. Did it hurt real hard? ¥[ill you tell these, men how 
it hurt? \ · 

· "A. I could hardly breath." (R. 14:.15) 

She also said that the accused told her 'that he would kill her if' she in-· 
formed her-mother (R. 15). · 

They returned on the bicycle to Dolores 1 _home. Her hair was a 
11mess 11 ar:d, she told her mother that "Ralph took me out to the sand dunes·· 
and he did something to me". The accused denied that he had done anything 
to the child and suggested that iJrs. Noack aall the military police. She 
said that sh_e intended doing so. Dolores began crying and was taken to a 
bedroom by her mother and undressed. The child was "bleeding pretty bad", 
"around the v~gina 11 and 11 sperm and blood 5,eri} rwming down her legs". 
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Her panties were "bloody and stained". S'.ae told her mother that accused 
had raped her by force and that he- had put his hand ·over her mouth. In' 
response to his wife I s call, ::.:r. rl'oack came into the bedroom and exclaimed, 
"Jesus Christ". The accused heard the exclamation, ran into the front 
room, grabbed his field jacket and ran out of the house. Dolores was bathed, 
11disinfected" and put· to bed. She was in such a nervous· state that she 
"just quivered and cried all night long" (R. 9, 10, 15, 16, 18, 20, 21, 
40-42, 45). . 

On 1 liay·Dolores was ned:i.cally examined at the station hospital, 
Camp Stoneman, California, by Lieutenant Colonel Earl H. Anderson, Medical 
Corps, in the presence of Major George.Kaplan, 1::eclico.lCorps, and two 
lieutenants of the Arley' 1'Turse Corps. Her hymen was foµnd to be ruptured 
with a laceration of about one-fourth to five-eights of an inch, not more 
than three or four days old, and an abrasion of the vagina. Her entire 
vagina as fc1r as the internal portion of the labia minora and labia majora 
was inflamed,· She was found to be suffering from acute gonorrhea which 
could have been contracted within two or three days. 1he child's condition 
11·could very well be the result of rape" (:a.. 22-28). · 

'I'he accused was medically examined on 2 l-fuy 1944 and was dis
covered to be suffering fron1 gonorrhea. On.cross-examination the doctor 
who made the examination testi..i."'ied that in his. opinion the case was a new 

' 	 one, "possibly a few weeks old"; that the ge:nis were not "infectious", and 
that "secondary· infections are rarely tran~cii. tted11 (R.. 36, 37). · 

The clothes worn by the accused when apprehended on 30 April 1944 
were examined. A part of the fly of the trousers was found to be stained 
with blood. The undershirt and shorts were without positive results but 
the accused had washed the shorts a short time prior to the examination 
(H. 29-35; 49-52). 

4. As to Charge II and its Specification· alleging absence without 

leave, the evidence for the prosecution, in addition to the accused's 

revised plea from not guilty to guilty "on Charge 2, ·specification 1 11 , 


consists of an ex:tract copy of the morning .report of accused's former 

organi~ation evidencing his change of status from "duty to ,AWOL" on an 

unspecified date, which copy is certified by the organization commander 

under dat~ of 26 April 1944, and of the testimony of Second Lieutenant 

Durl'lard W. Hamilton showing that he "picked up" accused in Brentwood, 

Califontla, on 30 April 1944 (R. 47, 48; Pros. Ex. "D", "E"). · 


5. For the defense, no evidence was introduced. The accused stated • 
that he understood his rights as to. testifying, making an unsworn statement 
and rEmaining silent, and his counsel stated that the accused chose to remain 
silent (R. 53, 54). 
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6. ·. The Specification under .Charge I alleges that the accused 
"did., :at or near ·Antioch, California, on or about 29 April 1944, for-· 
cibly and feloniously, against her will., have carnal knowledge of 
Dolores JJoack". This language alleges th1;1 crime of rape., one ,of the 
two crimes ~de punishable under Article of W~r 92. 

Rape is defined as "* * i} the unlawful carnal knowledge of 
a woman by force and without her consent" (M.C. M. , 1928, par. 14812.) • 
The Manual for Courts-Martial, in discussing this definition, states 
that: 

"Force and want of consent are indispensable 
in rape; but the force i~volved in the act -0f pene
tration is alone sufficient where there is in fact 

- no consent. 

"1Jere verbal protestations and a pretense of 
resistance are not sufficien·t to show want of consent, 
and where a woman fails to· take such measures to 
frustrate the .execution of a man.' s design as she is 
able, to, and are called for by the circumstances, th~ 
inference may be drawn that she ctl.d in fact consent. 

"It has beert said of this offense that •it is true 
·that rape is a most detestabl$ crime.***; but it must 
be remembered that it is .an accusation easy to be .made., 
hard to be proved, but harder to· be defended by the 
party accused, though innocent'" (M.C.M., 1928., p. 16.5); 

1· 

When the evidence is examined in the light of the above definition., it 
becomes apparent t¥t the accused is guilty of raJ:l6_ as charged. 

I 

The, testimony of llilores Noack shows that the· accused took ·her 
off the road to some sand hills, made her lie down, took off her panties., 
and against her will forced his penis into her private parts, h'urting her. 
so much she "could hardly brea\h11 • Her testimony shows· that when accused 
unbuttoned his pants she told him "to quit it", that he held her with his . 
knees and hands., that she tried unsuccessfully to get up, that she was 
crying and. that the accused told her to· shut up if she did not want to 
get hurt. The testimony of Ik>lores Noac;k is corroborated by her informing 
her mother promptly upon reaching her home as to what had happened., by 
the bloody condition of her private parts, and by her nervous and dis~ 
tressed appearance. Moreover, the.action of tha accused in running from 
the house while Dolores was being examined by her mother is not consistent 
vd. th the action of a person unjustly accused. Further ~orroboration exists 
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in the fact that she developed -a gono~hea infection within a few days 
after· the intercourse and that her bymen had been ruptured ·mthin that 
period of. time which rupture could have been "caused by- rape" (CM 236464, 
Dewa). 

That the accused had gonorrhea at the time of the alleged rape· is 
well established. When accused was.examined several days after the of.f'ense 
·occurred, the germs were not "infectious", but this opinion does not pre
clude the possible inference that the germs were.infectious -when the act 


· was connnitted as indicated by the facts. · 


7. T~ Specification under Charge II aUeges that the accused ab
·sented himsel.f' without leave "fl.'Om his. station at Camp Stoneman, Cali'f'ornia, 
from about 26 ·April 1944, to about 30 Aprii 1944•. Although the change · 
in the plea of not guilty ·to guilty of "Charge 2, Specifi~ation l" could, 
more appropriately have been expressed as being to 11Charge II and its · 
Speci.f'ication", it is clear that ~e accused intended and did in .fact plead 
guilty o.f' this Cha~ge and ~pacification. The plea is corroborated, although 
not required to be; by the extract copy o.f' the. morning report of accused's 

".former organization showing the initial unauthotj.aed, absence o.f' the accused 
on an unspecified date on or prior to 26 A.prll 1944, and by testimony evi

. dancing the date of termination of the ·unauthorized absence as. alleged. 

The plea and supporting evidence show beyond a reasonable doubt that the 

accused absented himself without leave as alleged. 


8. Although the issue of accused's sanity and mental responsibility 
for' the crime of rape was not raised during the trial, two neuropsychiatric. 
examination reports accompany, but do not forni a part or, the record or.·· 
trial. On 2 11ay 1944, Major Louis S. lipschutz, Medical,Corps,' Chief of . 
Neuropsychiatric Section, Camp Stoneman, .California, stated in his report 
that accused had a 8 Mental Deficiency, Moron, mental age 11 years" and 
"is legally sane, able to assist COUI).sel. and understands the nature and 
consequences of his alleged offenses". On 16 May 1944 the ·report of First 

· 	 Lieutenant George Tarjan, Medical Corps, Neuropsychiatric Section, Camp 
Stoneman, California, which indicates that the examination was made at· the 
request of accused's defense counsel, states that accused "is sane, he is 
responsible for his actions, and he knows the difference between right and 
wrong". 	 · 0 

9. ,The record shows the acaused to be 19 years of age, and that 

he was inducted into the service on 30 March 1943. 


· 10. The court was legally constituted~· No errors injurio:usly 

a!'teet;i.ng the substantial rights of the accused were committed dnrJ.ng 


. ··'- 6 
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the tri'al. In the opinion of the Board of Review the record. of trial is 
legally sufficient to ·support the findings of guilty and the sentence and 
to warrant confirmation thereo~; A sentence of death or' imprisonment for 
life is ·mandatory upon conviction of a violation of.Article of Wc;1.r 92.. . . . . . . ·'. ' 

___(o_n_Le_a_v_e_)_·______, Judge Advocate • 
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Army Service Forces 


In the Office of The Judge Advocate General 
 (263)
,iashington, I).C. 

SPJGQ 
2 9 JUN 1944CM 257946 

. . 

TJ N ·I T 'g D S T A T i S ) FAIRFIELD A.IR SERVICE ' CO .LfAN.u 
) 

v. ) Trial by G.c.;1.. , convened at 
. ) Bowman Field, Kentucky, 8 June 

First Lieutenant i!.ARSHAJ,L ) 1944!. · Dismissal, total for
DeLAEID'." (01551189), Ord~nce ) feitures, and confine:.~ent for 
Department, Air Corps. ) three'years. 

· OP.EION of the BOAf:D o:, R:i:.'VIEJ · 
ROTJlJDS, GALilRfil..L and ffitlli::l.UCK, Judge Advocates. 

1. · The Board of Review ll:l.s exa:nined the ,record of tria.l in the 
case of the officer named above, and submits this, its opinion, to The 
Judge 2.dvocate General. 

2. The accused was tried upon the follmTing Charges and Specifi 
cationsa 

CHARGE Ia Violaticn or the 61st Article of War. 

Specifications In that First Lieutenant 1.13.rshall Delaney, 
Ordnance Department, 808th Army A.ir Forces Base Uni_t, 
Section A (General), did, without proper leave, absent 
himself frcm his duties and station at Bo\'illl:3.n Field, 
Kentucky, fran about 21 1,arch 1944, to about 28 April 
1944. 

CHARGE II& Violation of the 94th Article of War. 

Specification: In that First Lieutenant Tu.arshall Del,3.ney, 
Ordnance Department, 808th Ar:ny· Air forces Base Unit, 
Section A (General), did, at Bowman Field, Kentucky., 
on or about 24 February 1944., feloniously take, steal 
and carry away four (4) automobile tires, size 700 x 
15., of the total ".<llue of about thirty-eight (::,Js.oo) 
dollars, property of the United States, furnished and 
intended for the military service thereof.· 

He pleaded guilty to, and was found guilty oi'., all Charges and Sp~ci
fications. .No evidence of previous convictions was ,intrcx.iuced at the 
trial. Accused was. sentenced to be dismissed the service, to forfeit 
all P3-Y and allowance·s due or to become due, an:! to be confined -at hard 
labor for five (5) years. The reviewing authority approved the sentence 
but reduced the period of confinement to three (3) yeJ.rs., and forwarded 
the record of trial for action under 1u'ticle of ·,,ar 48. 
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. , 

3. The competent evidence for the prosecution may be s-;mmarize_d 
as follows: 

Charge I and its Specifications 

.i\. duly ·authenticated extract copy of the morning report· of . 
his organization was introd1:1ced in evidence, showing that acci;,sed weri.t 
from duty to AWOL at Bovrna.n Field, Kentucky, as of eight o'clock a•)'ll• 
on 21 ;,~rch. 1944 (H. 7, ~. 2). He ,ias apprehended and returned to 
military control at Albuquerque, New }!rod.co, on 28. A.pril 191i4·, by First 
Lieutenant J. Ii. 1.irinkle (R. 7, &, l) • 

Charge ll and its Specifications 

On or about 24 February 19/),, accused, who was on duty at the 
Base Ordnance garage, Bowman Field, Kentucky (R. 11), forged the name · 
of Captain Giles G~ Green, I,aintenance Officer in charge of trailers_ at 
the' Sub-Depot, Bowman Field (It. 7), to a 11P.equest for Job Order" (Form 
O.o. lt/'J62) for four 700 x 15 tires (R. 7, 8, 22, Bx. 3) • The tires were 
requested for use on Government trailer ·i/0-17042 (Ex • .3). The ?Ub-depot · 
at Bowman Field had no trailel:' bearing that number (R. 8). · Based on the 
forged ''Request far Job Order 11 , a 11 Job Order" was issued (R. 9, Ex. 5), · 
and accused, in his caP9-city as assistant Base Ordnance Officer, Bowman· 
Field, signed a requisition to the Ordnance Branch, ASF, .Fort Knox, 
Kentucky, for four 700 x 15, 6 ply tires 

1

(R. 8~ Ex. 6). Accused went 
to }'ort .Knox in a staff car on or about 24 February 1944 (P.. 16) and. 
per;sonally presented the .requisition.and received four new tires of. the 
size and k:ind specified in the requisition (R. 9, 22). · He again signed. 
his name to the req·ctisition at the time the tires were issued to him 
(R. 9,·22, Ex. 6). Accused next forged the name of Se~gea.nt Arch.Stallard 
to a 11Tally-In11 slip show:ing receipt by the Base Ordnance Garage, \lare
house No. T-17, Bovnnan Field, of the four tires ·:in question (R.·11, .22,;, 
Ex:. 7), but he did not :in fact deliver the tires to' the Base Ordnance 
Garage or to any other Government agency (R.· 22) •. Instead, he placed the 
four·tires on his own privately owned automobile, a 1941 model Packard 
Sedan (R. 12,·14, 15, 22). Sergeant Stallard (R. 12), Pfc. Mc.En.tee (R. 
14), and Charles D. Hillhouse (R. 16) saw new tires on accused's car 
before accused sold it. Accused sold his car, togethel.' with the four 
tires in question; to li'rancis B. Greenwell, Louisville, Kentucky, on 
29 February_ 1944 (R. 17, 22). He did not produce a tire inspection cer
tificate at the time he made :the sale (R. 18). Greenwell resold the car 
with the same tires on it to John H. Noe within a few days after pur;,. 
chas:ing it from accused (R. 18, 19). The tires which_ were on the car 
at the time Noe purchased it were still on it at the time of the trial 
(R. 20). They were inspected by the court (R. 20) and pictures of each 
of them were introduced in evidence (R.· 20, Ex. 9). They are Goodyear, 
size 700 x 15, 6 ply tires (Ex. 9). · 

- 2 

http:Se~gea.nt


(265) 

E3.ch of the four ti.res which accused obtained from the Ord
1nance Dranch, ASF, Fort Knox, Kentucky, was property of.the United 

States intended for military use and was of the value of 09.69 (R. 10). 

4. Having had his rights e~l.ained to him the accused elected to 

relMin silent. He offered no evidence. 


5. Charge I and i.ts_ Specification (AVlOL - AW 6l)°a 

.The evidence, together with his plea of guilty, clearly 'estab

lishes accused's guilt of being absent without leave from.21, 1Tarch 1944 

to 28 April 1944 as charged in the Specifi_cation. Turther discussion 

is deemed unnecessary. · 


Charge II and its Specification (larceny. of ,military pfoperty· - .A."if · 

Accused also pleaded guilty to this Charge and Specification.· 
There is no dispute about the facts. Accused acquired the four tires 
by fraud and deceit. · He did not come into lawful possession of them. 
He· intended to ccnvert them to his own use and benefit at the time he 
presented the unauthorized r~quisition \Wlich the Ordnance Branch, ASF,. 
at Fort Knox honored. Under these circumstances, even though the t::!.r_es 
were lmowingly delivered to accused by a person who had authori -cy to · 
honor valid requisitions, his conversion: of them constit-1,ltes larceny~ 
Par. l49j, M.C.M. 1928. · The tires wars property of. the United States · 
intended i'or the military service thereof, am the offense falls' squarely 
within the provisions o.f Article of War 94-. · · .. ·. ·. · . . · · · 

'. 
6. ~var De:i;artment :records disclose that this oi'.f'ic~r is .32 years 

·of age. He attended high school fo:r two yaq.r:s and ~a taken a cqrres
pondence course as a shop )llechanic and foreman. He was Elllployed· in .a 
machine shop prior to entering the service on·';;$ 1~ch 1942., ·,He attended 
the Ordnance School, Aberdeen Proving Gr01.md, M:i., and was commissioned 
a second lieutenant, A.rrrry of the United States, for non-ccmbatant duty 
with the Supply Services only, on. 21 Novemb~r 1942•. He entered upon. . 
active duty the same date. He was prcmoted to the rauk of ~first lieutenant 
on 22 Dec.anber 1943. . · · · 

7. The _court was legally ~onstituted. No ~~9:rs :injuriously 
affectine the substantial rights of accused were·ccimr:d.tted during the 
trial. In the opinion o:f the Board of Review, the record of trial is 
legally sufficient to support the findings and sentence and to warrant 
confinnation of the sentence. Dismissal is authorized upon conviction 
of aviolation of either :JI,," of 1iar 61 :r ~icl_e _or \.al" 94. . · 

· . ~~udge Mvoo4te. 

(dacu- Jfk, :~ Judge Advocate. 

· ,: Judge Adv~ate. 
~ I 
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1st Ind. 

War Department, J.A.G.o., 5 JUL 1944 -, To the Secretary of War. 

1. Herewith transmitted £or the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Marshall DeLan.ey (0-155llS9), Ordnance Department, 
.Air Corps. · 

2. I concur in the opinion of .the Board of_ Review that the record 
of trial is legally sufficient to support the .findings and sentence and 
to warrant confirmation of the sentence. I recommend that the sentence 
as approved by the reviewing authority be confirmed and carried into 
execution. 

J. Inclosed are a draft ot a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into et.feet the above recommendation, 
should such action meet with approval. 

~.~.~- ·- .. 
Myron c. Cramer, 

Major General, 


The Judge Advocate General. 

J 	Incls. 

Incl 1 - Record of trial. 
Incl 2 - Dft. ltr. for 

sig. ·s;w. 

Incl)·- Form of action. 


(Sentence as approved by reviewing.authority confirmed. 
G.C.M.O. 430, 4 Aug 1944) 
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WAR DEPARTMENT 
J..nrr,- Service·Forces 


In the Office ot The Judge Advocate General 

Washington, D. C. 


SPJGV 
CM 2579&:J 

4 JUL 19~4 
UNITED STATES ) MOBILE AIR SERVICE comwm 

) 

v. 

Second Lieutenant GEORGE T. 
HARTELL (0•1587306), Quarter• 
master Corps. 

Trial by G.C.M., convened at. 
Nashville, Tennessee, 11 and 
12 Ma.7 1944. Dismissal., total 
forfeitures and continement tor 
three' (3) years and six (6) 
months. 

OPINION ot the BOARD OP' REVIEW 
TAPPY, H.lm'iOOD and TREVETHAN, Judge Advocates 

1. The Board ot Review bas exam1ned the record ot trial in the • 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cationaa 

CHARGE Ia Violation ot the 93rd Article ot War. 

Specif'ication la In that Second Lieutenant George T. Bartell, 
Quartermaster Corps, Nashville J.rmy' Air Center, Nashville, 
Tennessee, did, at or near Nashville, Tennessee, on or 
about 29 January- 1944, with intent to defraud falsely 
make in its- entiretr a certain check in the following , 
words and f'igures, to wits "Nashville, Tenn., 29 Jan 
1944, Commerce Union Bank, Main Office, Pay- to the order 
of' Cash •••• $35.00, Thirt1,;:.1'1ve dollars and xx/xx 
Dollars, Warren c. Greenwald, Capt., A.c.•, which said 
check was a writing of a private nature which might 

.operate to the prejudice of another. 

· Specification 21 In that Seoond Lieutenant George T. Harten, 
***,did, at or near Uashville, Tennessee, on or about 
29 January 1944, with intent to defraud falsely make in 
its entirety a certain check in. the .following words and 

-1



(268) 


figures, to wit: "Nashville, Tenn., 29 Jan. 1944, 
American Nat'l Bank, Main Office, Pay to the order of 
Cash, $45.00, Forty-tive Dollars and oo/x:x dollars, 
George Von Gault, 2nd Lt., M.C.", which said cheek 
was a writing of a private nature which might operate 
to the prejudice or another. 

Specification;: In that Second Lieutenant George T. Hartell, 
***,did, at·or near Nashville, Tennessee, on or about 
19 February 1944, with intent to defraud falsely make in 
its entirety a certain check in the following words and 
figures, to wit: "Nashville, Tenn. 19 February 1944, Pay 
to the order o:f Cash, $25.00, Twenty-five Dollars & 00/rx.
dollars, for ••••• , Third National Bank in Nashville, 
Nashville, Tenn., Lt. Robert Brooks, 0-1596479", which 
said check was a writing of a private nature which might 
operate to the prejud;Lce o:f another. 

. , 
Specification 4: In that Second Lieutenant George T. Hartell, 

***,did, at or near Nashville, Tennessee, on or about 
20 February 1944, with intent to defraud :falsely make in 
its entirety a certain cheek in the :following words and 
:figures, to wits "Nashville, Tenn. Feb. 20, 1944, 808 
Broadway Branch, The American National Bank, Pa7 to Cash 
or order $50.00, Fifty. dollars & 00/xx Dollars, Capt • 
Joseph WilsonJ..c.n, which said cheek was a writing ot a 
private nature which might operate to the.prejudice o:f 
another. · 

Specification 5: In that Second Lieutenant George T. Hartell, 
***,did,. at or near Nashville, Tennessee, on or about 
24 Februar;y 1944, with intent to defraud :falsely make in 
its entirety a certain cheek in the :following words and 
figures, to wit: "Nashville, Tenn. February 24 1944, Pay 
to the order o:f Cash, $25.00/xx, Twenty five Dollars & 
00/xr. Dollars, FOR VALUE RECEIVED, I REPRESENT THA.T THE 
ABOVE AMOUNT IS OU DEPOSIT IN SAID BANK SUBJECT TO THIS 
CHECK AND IS HEREBY ASSIGNED ·TO PAIEE, To First National 
Bank, New York City, Capt Warren c. Stanford, 0-1387908 
NAAC Nashville Tenn", which said check was a writing o.t 
a private nature which might operate to the prejudice or 
another. 

Specification 6: In that Second Lieutenant George T. Hart.ell, 
***,.did, at or near Nashville, Tennessee,·on or about 
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· 1 March 1944, with intent to defraud falsely make 
.in its entirety a certain check in the following words 
and figures, to wit: "Nashville, Tenn. 1 n.~rch 1944 
First National Bank or New York, New York, Pay to the 
order of Cash $50.00 Fifty dollars & 00/~ Dollars Capt 
William H. Thompson Capt. A.O." which said check was a 
writing of a private.nature which might operate to the 
prejudice or another. · 

Specification 7& In that Second Lieutenant George T. Bartell, 
***,did, at or near Nashville, Tennessee, on or about 
l March 1944, with intent to defraud falsely make in its · 
entirety a certain check in the following words and · 
figures, to "its "March l 1944, First .National Bank, New 
York, New York, Pay to the order of Cash $;3.00 Tllirty• 
three dollars & 00/xx Dollars, William B. Thompson, Capt, 
A.O." which said check was a writing of a private nature 
which might operate to the prejudice of another.' 

CHARGE II, Violation of the 95th Article of War. 

Specifications 1 and 21 (Findings of not guilty). 

Specification J: In that Second Lieutenant George T. Ha.rtell, 
***,being indebted to The American National Bank, 
llashville, Tennessee, in the sum o.f $175.00 lawful money 
of the United States loaned to the said Lieutenant Hartell 
by' said The American National Bank, which amount became due 
and p&1able on or before 5 March 1944, did, at or near 
Nashville, Tennessee, from about 5 March 1944 to·about 
19 April 1944, dishonorably .fail and neglect to pay said 
debt. · 

CHARGE III: Violation of the 96th Article o.f War. 

Specifications 1 and 2: (Findings of guilty disapproved by' the 
reviewing authority). . 

Speoi.fioation J: In that Second Lieutenant George T. Hartell, 
***,did, at or near Nashville, Tennessee, on or about 
19 February 1944, with intent to defraud, willfull.1", 
unlawfully and feloniously utter as true and genuine 
a certain check in the following words and figures, to 
wit: "Nashville, Tenn. 19 February 1944, Pay to the 
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order or Cash, $25.00, Twenty-five Dollars & 00/rx 
dollars, for •••••• , Third National Bank in Nashville, 
Nashville, Tenn., Lt. Robert Brooks, 0-1596479", a writing 
of a private nature, which might operate to the prejudice 
of another, which said check was, as he, the said Lieu-_ 
tenant Hartell, then well knew, ·falsely made and forged. 

Specification 4, In that Second Lieutenant George 'l'. Bartell, 
***,did, at or near Nashville, Tennessee, on or about . 
2J) February 1944, with intent to defraud, willfully, unlaw
fully and feloniously utter as true and genuine a certain 
check in the following words and figures, to wit: "Nashville, 
Ten. Feb. 2J) 1 1944, 808 Broadway Branch, The American 
National Bank, Pay to Cash or order $50.00, Fifty Dollars 
& 00/rx. Dollars, Capt Joseph Wilson A.C.", a writing of' a 
private nature, which might operate to the prejudice ot 
another, which said check was, as he, the said Lieutenant 
Hartell, then well knew, falsely made and forged. 

Speoitication 51 In that Second Lieutenant George T. Hartell, 
***,did, at or near Nashville, Tennessee, on or about 
24 February 1944, with intent to defraud, willfully, unlaw~ 
fully and feloniously utter as true and genuine a certain 
check in the following words and figures, to wit& "Nashville 
Tenn. February 241944, Pay to the order of Cash, $25.00/:x:x, 
Twenty five Dollars & 00/xx. Dollars, FOR VALUE RECEIVED, I 
BEPRF.SENT THAT THE ABOVE AMOUNT · IS ON DEPOOI'l' IN SAID BANK 
SUBJECT TO THIS CHECK AND IS HEREBY ASSIGNED TO PA.IEE, To 
First National Bank, 'New York City, Capt Warren C. Stanforid, 
0-1387908 NA.AC Nashville Tenn", a writing or a private nature, 
which might operate to the prejudice ot another, which said 
check was, as he, the said Lieutenant Bartell, then well knew, 
falsely made and forged. 

Spec1.t'ication 6s In that Second Lieutenant George T. Hartell, 
***,did, at- or near Nashville, Tennessee, on or about 
1 March 1944, with intent to defraud, will.fully', unlaw~ 
and felonio11Sly utter as true and genuine a certain check in 
the following words and· tigures, to wits 11Nashville, Tenn. 
1 March 1944 First National Bank of New York, New York, Pay 
to the order ot Cash $50.00 FU't;r dollars & 00/xx Dollars 

· Capt William H Thompson Capt. A.O.•, a writing ot a private 
nature, which might operate to the prejudice ot another, 
which said check was, as he, the said Lieutenant Hartell, then 
wall knew, .f'alsely' made and f'orged. 
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Specification 7: In that Second Lieutenant George T. Hartell, 
***,·did, at or near Nashville, Tennessee, on or about 
1 March 1944, with intent to defraud, willfully, unlaw
f'Ully and feloniously utter as true and genuine a certain 
check in the following words and figures, to wit: "March 1 
1944, First National Bank, New York,:New York, Pay to the 
order of Cash i33.00 Thirty-three dollars & 00/xx Dollars, 
William B. Thompson, Capt. A.O.", a writing or a private 
nature, which might operate to the prejudice of another, 
which said check was, as he, the said Lieutenant Hartell, 
then well knew, falsely made and .forged. 

Specifications 8, 9, 10, 11: (Motion for findings of not guilty 
sustained by the court). 

Specification 12: (Finding ot guilty disapproved by the · 
reviewing authority). 

Specifications l3 and 14: (Motion for findings or not guilty 
sustained by the court). 

Specification 15: (Finding of.guilty disapproved by the reviewing 
authority). 

Specification 16: In .that Second Lieutenant George T. Harten, 
***,did, at or near Nashville, Tennessee, on or about 
4 March 1944, unlaw.fully pretend to Hermitage Hotel, 
Nashville, Tennessee, that he had sufficient funds in his 
account in the Morris Plan Bank of New York, New York, to 
satis!y in full his check drawn on said bank in the sum of 
$25.00, well knowing that said pretenses were false, and by 
means thereof did fraudulently obtain from said Hermitage 
Hote+, said awn ot $25.00 in lawful mone7 ot the United States. 

Specifications 17 and 181 (Motion for findings of not guilt7 
austained by the court). · 

He pleaded not guilty to all Charges and Specii'ications. He was found 
guilty of Cha.c:"ge I and the seven Specifications thereunder,· guilty of 
Charge II and Specification .3 thereunder, guilty- of Charge III and 
Specifications 1, 2, .3, 4, 5, 6, 7, 12, 15 and 16 thereunder, and not 
guilty or Specifications land 2 or Charge II. A motion by defense tor 
findings of not guilty of Specirications 8, 9, l(\ll,lJ., 14, 17 and 18 or 

·Charge III made at the close or the prosecution's case was granted by 
the court. No evidence of previous convictions was introduced. He was 
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sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor for 
three and one half years. The reviewing authority disapproved the 
findings of guilty of Specifications l, 2, 12 and 15 of Charge III, 
approved the sentence and forwarded the record of trial for action 
under Article of War 48. · . 

J. Af'ter arraignment or the accused the defense filed a plea 
in abatement to Specifications 1-7, Charge I and Specifications 1-7, 
Charge III, on the grounds that Specifications 1-7, Charge I, alleged 
forgery of certain instruments, and Specifications 1-7, Charge III, 
alleged the uttering of these same instruments, thereby compelling 
accused to defend separate offenses arising out of the same transaction, 
contending that if the accused were convicted of both Charges and their 
Specifications he would be punished twice for the same offense (R. 6; 
Certificate of Correction, p. 1). This plea was denied by the court (R. 6). 

The Board of Review is of the opinion that the passing or 
utterin~ ot a forged instrument is not chargeable under the 9Jrd Article 
ot War (MCM, 1928, par. 149j); that forging an·instrument is a separate 
and distinct offense from uttering such an instrument (Dig. Op. JAG, 
1912-40, sec. 451 (25)), and that the action of the court in denying the 
plea in abatement was correct. 

4. The evidence pertaining to Specifications 1 and 2, Charge II, 
Specifications 8, 9, 10, 11, lJ, J4, 17 and 18, Charge III, under which 
there were findings of not guilty, and Specifications 1, 2, l2 and 15, 
Charge III, of which the findings of guilty were disapproved by the 
reviewing authority will not be discussed except as it may pertain to · 
the Speciticatio~s or which the findings of guilty were approved by the 
reviewing authority. · 

5. Evidence for the prosecution is substantially as follows: 

.f!i• Specifications 177, Charge I: 

It was stipulated that if Lieutenant Colonel John Heilicb 
were present he would testify that he was commanding officer of accused 
from 15 June 1943 to 15 April 1944, and that on or about J March 1944 
he spoke to accused concerning his financial difficulties. After being 
fully advised as to his rights under Article of War 24 the accused 
subsequently furnished to Lieutenant Colonel Heilich a signed stat~ment 
in his own handwriting as to his financial obligations. This statement 
was received in evidence as Exhibit A (R. 6-1; Ex. A). 
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It was admitted by counsel for defense that the signature 

appearing on Exhibits marked for identification A,,I, J, K, L, Mand 

N is the signature of the accused (R. 6-6). These exhibits consist of 

the statement given by accused to Lieutenant Colonel Heilich and six 

checks drawn by accused on,the Morris Plan Bank of New York, which 

were received in evidence as Exhibits A, I, J, K, L, Mand N. (R. 6-9; 

6-10). 


Roy L. Erickson, Special Agent of the Federal Bureau of 
Investigation, employed as examiner of questioned documents in the 
laboratory of the Federal Bureau of Investigation in Washington, D.c., 
was qualified as an expert on handwriting and testified that he examined. 
the checks described in Specifications 1-7, Charge I (R. 6-9, 6-10; Exs. · 
B, C, D, E, F, G and H), and compared the niting on -such checks with 
the knol'ln writing of accused on Exhibits A, K, L, M and N (R. 6-7). As 
a result of such examination he was of the opinion that the checks 
described in Specifications 1-7 were written by the accused (R. 6-9,
6-12). . 

}2. Specification 3, Charge II: 

On 14 January 1944 accused borrowed $225 from the American 

National Bank, Nashville, Tennessee, repayable $50 per month on the 

fifth or each following month, and $25 payable as the last installmen~. 

The accused signed a promissory note evidencing this indebtedness, said 

note providing that if any installment was not paid when due, then the 

entire a.mount unpaid shall be due and payable at the eleot~n or the 

holder (R. 6-39; Ex. R). One installment was paid on 31 J'anuary 1944 

and the balance had not been paid at time of trial. All efforts by 

the bank to contact accused by telephone proved unavailing (R. 6-39, 

6-40; Ex. R). . , 


S• Specification 3, Charge IIIi 

The accused requested Felix H. Schmidt, Jll81lager or the Center 
Cafe, Nashville Army Air Center, to cash the check described in Specifi• 
cation 3, Charge III, and received in evidence as Exhibit H, this being 
the check in amount of $25, bearing the forged signature of "Lt. Robert 
Brooks" and drawn on the Third National Bank of Nashville, Tennessee. 
This check was also the basis of Specification 3, Charge I. Schmidt 

'cashed this check as he "had always had every confidence in the world 
in an officer". Payment on the check was refused by the drawee bank 
on the gro_und that the bank had no such account (R. 6-36, 6-37). 
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w. J. Diehl, vice-president and cashier of the Third 

National Bank,, Nashville, Tennessee, testified that he had searched 

the records of said bank and such search revealed that the bank had 

never had an account in the name of Robert Brooks (R. 6-38) • 


. g. Specification 4, Charge II_I: 

It was stipulated that if Wendell Phillips, formerly 

assistant cashier of the Third National Bank, Nashville, Tennessee, 

were present he would testify that on 20 February 1944 he, at the 

request of the accused who identified himself by his AGO card, ap

proved for cashing a check presented by accused. This cheek was 

received in evidence as Exhibit D. This.check, which was also the 


. same check described in Specification 4, Charge I, in the amount of 
$50, was drawn on the American National Bank, Nashville, Tennessee, signed 
by Captain Joseph Wilson, ilr Corps, and was endorsed by accused. This 
witness approved the check for cashing by writing on the back thereof 
below the endorsement by accused the letters no.K." and his initials 
"W.P." (R. 6-27). 

This check was later presented to the Commerce Union Eank, 

Nashville, Tennessee, by the Post Exchange, Nashville Army Air Center, 

for credit to its account. . When forwarded through channels to the 

drawee bank, American National Bank of Nashville, it was returned with 

the notation "No such account" (R. 6-31). · 


Andrew B. Benedict, Jr., assistant vice-president of the 

American National Bank, Nashville, Tennessee, testified that a search 

of the records of that bank revealed that the bank bad never had an ac

count in the name of Captain Joseph Wilson, A.O. (R. 6-25). 


"Utteringa is detined in Section 910, Wharton's C'riminal Law, 

12th Edition, as offering as good a document directly, or indirectly, 

by words or actions. Paragraph 152s, Manual for Courts-Martial, 1928, 

providesa 


"To constitute this offense £utterin.i} there must be 
a knowledge that the instrument is a forgery, and there 
must be an intent to defraud. The intent to defraud may 
be implied where knowledge of the falsity of the document 
is shown. It is not necessary that the instrument actually 
be passed. A mere offer coupled with a representation that 
it is good is a sufficient uttering." (words in brackets 
supplied). 
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!• Specification 5, Charge III1 

Clyde B. Dunlap, teller tor the American National Bank, 

Nashville, Tennessee, testified that on 25 February 1944 he cashed 

tor the accused the check described in Specification 5, Charge III, 

and received in evidence as Exhibit E. This che<% which is also 

the same check described in Specification 5, Charge ·1, is in the 

amount or $25, . drawn on the First National Bank of New York, and 

signed by- "Capt. Warren C. Stanford". The check is payable to cash 

and endorsed b,.- the accused {R. 6-20). 


Walter F. Kearns, cashier, First National Bank or New 

York, testified b,.- deposition that Captain Warren C. Stanford had 

never had an account with sa.id bank {R. 6-2.3; Ex. Q). 


, l• Specification 6, Charge III1 

Orville Zickler, assistant cashier, American National 
Bank, Nashville, Tennessee, testified that he approved to be cashed 
the check described 1n Specification 6, Charge III, which check was 
received in evidence as Exhibit G. Thie check, which is also the 
same check as described in Specitication 6, Charge I, is in the 
amount of $50, drawn on the First National Bank of New York, and 
signed b,.- "Capt. William H. Thompeon". The check is payable to cash 
and endorsed b,.- the accused. .ltter having the check approved by 
witness accused cashed same at Teller Window #l of witness' bank {R. 6-32). 

Walter F. Kearns, cashier, First National Bank or New 

, York, testitied by depodtion that Captain William B. Thompson never 

had an account with said bank (R. 6-25J Ex. Q). , 


g. Specification 7, Charge III1 

H. T. O'Callaghan, assistant cashier, American National 

Bank, Nashville, Tennessee, ·testified that on .3 March 1943 accused 

identif'ied himself to witness b,.- his AGO card and requested that a 

check be cashed for him. Accused endorsed the check and same was 

approved by_witness for cashing, after which accused cashed the check 

1n the bank'(R. 6-34). Thia check, which is also the same check 

described in Specification 7, Charge I, and received in evidence as 


· Exhibit F i8 1n the amount of $.33 drawn on the First National Bank . 
or New York and signed by "William B. Thompson, Capt., J..C. 11 
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Walter F. Kearns, cashier, First National Bank or New 

York, testified by deposition that Captain William'B. Thompson 

had never had an account with said bank (R. 6-25; Ex. Q). 


h• Specification 16, Charge Ills 

William Woodrow Wilson, room clerk, Hermitage Hotel, 

Nashville, Tennessee, testified that on 4 March 1944 a lieutenant 


· requested that he cash a check tor him. After comparing the signature 
on the check with that on the lieuteDant1s AGO card the check was 
cashed. This check, signed by accused, is in the amount of $25, · 
payable to cash, and drawn on the Jlorris Plan Bank of New York (R.6-47; 
Ex. I). This check was deposited, but payment on same has never been 
made (R. 6-51). 

It was stipulated that if an official of the Morris Plan., 

Bank of New York were present he would testify that accused's account 

in the Morris Plan Bank of New York was closed during the period 

between 2 February and 4 March 1944 (R. 6-46). , · 


6. The defense offered no evidence,·and after accused's rights 

as a witness were explained .to him the defense rested (R. 6-61). 


7. The evidence shows that the accused between the dates or 
29 January and l March 1944 forged· fictitious signatures to seven 
checks in amounts from $25 to $50, and that he uttered :five of these 
forged checks, obtaining the face amount of each check in cash. Ac
cused also dishonorably failed to pay a debt owed the American National 
Bank, Nashville, Tennessee, in the amount of $175. The evidence further 
shows that on 4 March 1944 accused fraudulently obtained $25 from the 
Hermitage Hotel, Nashville, Tennessee, by means of a check drawn on the 
Morris Plan Bank of New York, without having sufficient funds in the 
said bank tor payment or the check. 

The testimony of the officials or the various banks,· on 
which the seven forged checks were drawn, that the purported signers 
of the checks had never had an account in any or the respective 
banks on~hich they were drawn, sufficiently establishes the fictitious 
character of the alleged drawer of the checks. The tact that the name 
of a fictitious person was signed to the checks having been thus 
established, the court could reasonably infer lack or authority.in the 
accused to sign such names to the checks in question, thus obviating 
proof of w_ant of authorization to sien the alleged forged signatu,re 
which is ordinarily an essential element in the proof of forgery. 
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. 

The Board of Review is of the opinion that the evidence 

is legally sufficient to sustain the findings or guilty of Speci
fications 1-7 or Charge I and Charge I; Specification .3 ot Charge II 
and Charge II; and Specifications .3-7 and 16 or Charge III and Charge III. 

8. · War Department records show that accused is 25 years ot age 
and a. high school graduate. He was a member or the New York National 
Guard from December 1936 to October 1939. Accused entered military 
service in March 1942. Arter completion ot the officer candidate 
course, The Quartermaster School, Camp Lee, Virginia, he was appointe~ 
second lieutenant, Aney- of the United States, on 29 Janua:cy 1943. 

9. The 1court was legtlly constituted and had jurisdiction of 
the person·and the offenses. No errors injuriously affecting the 
substantial rights ot the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty as approved by the review
ing authority, to support the sentence, and to warrant confirmatioDi,__o.t' 
the sentence. Dismissal is authorized upon conviction or a violation 
or Article of War 9.3 or 96 and mandatory upon conviction ot a violation 
or Article .or War 95~ 

JU?ge Advocate. 

, Judge Advocate. 

-=-11
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SPJGV 

CM 2579tf) 


1st Ind. 

War Department, J.A.G.O., 19 JUL 1944 To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant George T. Hartell (0-1587306), Quartermaster 
Corps. · 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty as approved by the reviewing authority, legally sufficient 
to support the sentence and to warrant confirmation of the sentence. 
I recommend that the sentence be confirmed and carried into execution, 
and that the.United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, 'be designated as the place of confinement. · 

3. Consideration has been given to the inclosed letter dated 
26 June 1944 from accused in which he requests clemency. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a.form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

Myron C. Cramer, 
1.:S.jor General, 

4 	Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Ltr fr accused 

dated 26 June 1944. 
Incl.3-Dft ltr for sig S/W. \ . 
Incl.4-Form of action. 

(Sentence confirm:ed. G.C.M.o. 483, 7 Sep 1944) 

I 
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WAR DEPARTMENT 
.A:rmy Service Forces 

In the Office of The Judge Advocate General . (279) Washington., D. C. 

SPJGH 	 14 JUL 1944 
CM 258011 

U N I T E D S T A T E S 	 ) ARMY AIR FORCES 
) WESTERN FLYING TRAINING crnJMAND 

v. 	 ) 
) Trial by G.C.M• ., convened at 

·second Lieutenant CLAYTON ) . Merced Army Air Field., Merced., 
E. HENU.'Y (0-770268)., Air ) California, 29 May 1944. Dis
Corps. ) missal ~d total forfeitures. 

OPINION of the BOARD OF REVIEW 
DRIVER, O'CONNOR and LO~TERHOS, Judge Advocates 

1. The Board of Review.h~s examined the record of trial in the 
case of the officer named above and submits this., its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon -the follow:I,ng Charge and Speci
fications: 

CHARGE: ·violation of the"96th Article of war.' 

Specification 1: In that .2nd Lt. Clayton E. Henley., 

Air Corps., Section B., 3026th AAF Base Unit, (Pilot 

School., Basic)., did, on or about 12 May 1944., at or 

near the Merced Municipal Airport #l, Merced, Cali-. 

fornia, wrongfully pilot a PT 17 airplane at an 

altitude of approximately 15. feet.,in violation of 

AAF Regulation 60-16, Par. 16.. 


Specification 2: · In that .2nd Lt. Clayton E. Henley, 
Air Corps, Section B, 3026th AAF Base Unit, (Pilot 
School, Basic), did, on or about 12 May 1944, wrong
fully perform acrobatics in a PT·17 airplane, at or 
near the Merced Municipal A.i.rpo~ #1, Merced., Cali 
_fornia., at an altitude of less than 1500 feet, in violation 
of A.AF Regulation 6o-16, Par. 10. 

He pleaded guilty to and was fowid guilty of·the Charge and the Speci
.fic&tions thereunder. ·He was _sentenced to be dismissed the service and · 
to forfeit all pay and allowances due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under the 48th Article of War. 
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3. The evidence for the prosecution: At about 6:00 p.m. on 12 
May 1944 the accused took off in a •PT 1711 airplane !ran Municipal 
Airport Number 1, located between Merced A:rmy Air Field and the town 
of Ilerced, California. After the airplane left the ground accused 
started a ashallo:w, climbing turn11 to the left and continued climbing 
until he reached an altitude of approximately.fifty.feet. The 8:,irplane 
was then observed,to go into a dive and disappear from view behind a 
long, low hangar located along the southern boundary of the field. 
It came from behind the hangar in a steep climb, missing the hangar by pro
bably thirty or forty feet, and continued in a steep turning climb.until 
it reached an altitude estimated at two hundred. to three hundred feet. 
At this point the airplane was directly over the •lMding mat• and pro
ceeded northwesterly over the top of the •landing mat• in a power dive,,' 
11not a steep dive", and picked up considerable air speed. When the . 
airplane was at an altitude between one hundred and two hundred feet 
the accused executed the start of a • slow roll•. ' The airplane went 
into an inverted position but did not continue ·its roll in a •nonnal. 
manner". It •seemed• that accused did not have sufficient air speed 
and the airplane fell out of its roll, nveered" to the right and dived· 
toward the ground. The accused was able to bring the airplane to an· 
upright position but did not return to •exactly" the same position 
it was in at the start of the roll and the airplane hit the ground 
in a straight and level position. I~ bounced from·four to eight 
feet back off the ground and accused regaine4 suff~cient control to 
fly off. It ~as apparent to observers that. the left landing gear of 
the airplane was damaged. There were no other airplanes in the immediate 
vicinity while accused was fJ.ying over the airport (R. 5-10). 

'. 
The court took judicial notice of Army Air Forces Regulation 

6o-16 (R.10). . . 

4. No'evidence was offered by the defense. Tne accused elected 
to remain silent (R. 10). 

5. ·It is shown by the evidence and admitted-by the plea of guilty 
that on 12 May ;l.944; the accused after taking off .from Merced Municipal 
Airport Number 1, Merced, California, in a PT 17 airplane and reaching 
an altitude of about fifty feet, placed the airplane in a dive until ' 
he was flying at an_ altitude so low that the airplane disappeared fran 
view behind a hangar located on the southern boundary of the field. 
Coming out of the dive he went into a,steep climb to an altitude of 
approximately two hundred to three hundred feet and from there went 
into a power dive over the field. At between one hundred to two hundred 
feet he executed the start of a •slow roll•, turning the plane into an. 
inverted position. The plane fell out of the roll and dived.toward the 
ground hitting in an upright position and bouncing back into the air. 
In operating the plane in this manner accused violated paragraph 16a 
(1) (d) Arrey Air Forces Regulation No. 6o-16, 6 March 1944,: which pro

. . 

- 2 



. (281) 


. vides a minimum flight altitude of 500 feet above the ground except in 
certain specified instances not pertinent here, as alleged in Speci
fication 1 of the Charge, and violated Paragraph 10 (d) of the same 
regulation, prohibiting the performance of acrobatics in an airplane 
aun1ess the maneuvers can be completed and the aircraft llllder control 
at or above 1,500 feet•, ~s alleged in Specification 2 of the Charge. 

6. The accused is 22 years of age. The reco?d.s of the Office of 

'l'he •djutant General show his service as follows I Enlisted service 

from 19 February 194.3; aviation cadet from 24 June 194.3; appointed· 

temporary second lieutenant, A:rrrr:r of the United States, and active 

duty 12 March 1944. 


' . 
? • The court was legally constituted. No errors injuriously 


·affecting the substantial rights of accused were committed during the 

. trbl. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence, an~ to warrant confirmation of the sentepce. Dismis·sal is 
authorized upon conviction of a violation of the 96th Article of War• 

....~..-----·· _·--~----·'_. ,____ .,.._ __ Judge Advocate. 

__ A~_________,, Judge Advocate.,_J,,....,,_.,..."".""~z/ 
____·(~o_n_l_e_ay~e_)______, Judge Advocate. 

-.3 
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1st Ind. 

War Department, J.A~G.o., 2 0 JlJL 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 

Second Lieutenant Clayton E. Henley (0-770268), Air Corps. · 


2. l concur in the opinion o.f the Board of Review that the ;..•ecord 
of trial is legally suf.ficient to support the findings o.f guilty and the · 
sentence and to warrant confirmation of the sentence. The accused in 
violation of Anny Air Forces regulations piloted an Anizy- airplane at an 

., altitude o.f approximately 15 .feet {Spec. 1) and on the same occasion, 
wrongfully performed acrobatics in an Anny airplane at an altitude of 
less than 1500 feet (Spec. 2). . 

Attached to the record of trial are recanmendations of clemency 
signed by the comman:ling, o.fficer of Merced Anny Air Field, Defense Counsel 
and one of the members of the court. · 

. In a memorandum to me~ dated l July 1944, the Commanding General, 
Al'II\Y Air Forces; recommends that the sentence be confinned arid ordered 
executed. · I recommend that the sentence to dismissal and total forfeitures 
be coo.firmed, that the forfeitures adjudged be ·remitted and that the sen-· 
tence ·as thus_ modified be caITied into execution. . 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for bis action, and a form of Executive action 
carrying into effect the recommendation made above. 

/ 

~ ~. ~----,.__.. ...... 
. ~ 

Myron c. Cramer, 
Major General,

4 Incls. The Judge Advocate General. 

Incl.l-Rec. of Trial. 

Incl.2-Dr.f't. of ltr. for sig. S/W. 

Incl.J~om of Action. · . 

Incl.4-Memo. fr. CG, AAF, l July 1944. 


(Sentence confirmed but forfeitures remitted. q.c.M.O. 470, l Sep 1944) 
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'w'iA.R DEPA::tTEENT 

Army Service•fbrces 


In the Office of The Judge Advocate General 

Washington, D. C. 

(283) . :.2, JUL 1944
SPJGK i-'., ' 
CM 258820 

) FOURTH SERVICE COI.TI.:AlIDU N I T E D S T A T E S 
) ARMY SERVICE FORCES 
) 

Trial by G.C.M., convened at Ca.mp 
Iliurphy, Florida,· 12 and 13 MaySecond Lieutenant 1~ION R. ~ 
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1. The record of trial in the case of the officer named above has 

been examined by the Board of Review a.nd the Board·submits this, its 

opinion, to The Judge Advocate General. 


2. The accused was tried upon the following Charge and Specification: 

CHARGE• Violation of the 92nd Article of War. 

Specifications In that Second Lieutenant Marion R. Palomera., 
Air Corps, a casual at Rerun. General Hospital, Palm Beach, 
Florida, 'did, at or near Palm Beach, Florid~, on or about 
22 March 1944, with malice aforethought, willfully, 
deliberately, feloniousl~r, unlawfully, and with premedita
tion, kill one Charlotte Huber, a human'being, by strangling 
her and by hitting her on the head with an instrument, the· 
further description of wh_ich is unknown. 

Re pleaded not guilty to and was found guilty of the Charge and Specifica
tion. There was no evi4ence of any previous conviction. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or to 
become due, and to be oonfined at hard labor for the term of his natural 
life. The reviewing authority approved the sentence and forwarded the' 
record of trial for action under ~ticle of War 48. 

3 • At a.pproxina tely 1000 on ThursdA,r 23 l',a.rch 1944 
1 

the nude body of 
ll W'Olll8.n f --., 1 

. 
was ound about two feet east of the high-tide mark on the beach 

~f the Blossom ~state in Palm Beach, Florida, at a point not accessible 
dy automobile (R. 8,9.47.53). There were bruises around the neck of the 
t;oeased. a gash on her chin. a small hole over her upper lip, discolora~ 

on over both eyes, three gashes in the rear of her head. and blood in 
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·her hair (R. 9, 35,45 and Pros. Exs. 11,12,13,14). A subsequent autopsy 
held at 2330 that day disclosed a srrall !'l,mount of· sand in the air passages 
to the lungs and in the vagina, There was no semen in the vagina nor any 
indication of trauma on the genitalia. Death had resulted from strangu
lati.on and not from drownirq;, vnthin 24 hours prior to the autopsy, but 
it was not possible to determine whether the hes.a wounds ho.d been inflicted 
prior or subsequent to death (~. 60,61,62,64). The body vre.s later identified 
as that of 1rs. Charlotte Huber (R. 11,115). 

:.t about the same time that the bodj,' was fcm1d, a patrolrr.an, ma.king 

his first round for the day, discovered a red or r.ie.roon Chevrolet coupe 

seven tenths of a mile south of the Blossom ~state at the edce of the 

Smith J::state, v1hich also fronts the Atlantic Ocean. The car was about 

nine feet east of Ocean Boulevard, facing the ocean, with its rear wheels 


· stuck ,in the sand (R. 12,31,54,55,56 o.nd Pros. foes. 14,28). It was towed 
away by a wrecker (R. 55 ). There was litter around the car, indice.ting 
that a party had been goint; on there (R. 55 ). In the body of the car were 
found numerous articles, includini; a half full bottle of Bacardi Rtun, a 
bottle of beer, several. Coca-Cola bottles, some full and some empty, two 
bottles of olives, some packaces of chewing gura, an earring with a strand 
of black hair attached, an opened packaie of Player cigarettes, napkins, 
a wine Glass, several iteJ;tS of ladies' new wearing·apparel, paper napkir.s, 
incl udin6 one marked "Casablenca, Palm Beach'', a copy of Time magazine 
for arch 20, 1944, a copy of the February 1944 Readers' Digest, sur..dry 
other articles, anc. an envelope 1:1.ddressed to Lieutenant U. R. Palomora, 
postrr.arked San Antonio, Texas, l.'.arch 3, 1944 (Pros. Ex. 2). This envelope 
was under the front seat a,nd just a corner of it was sticking out. The 
car bore a 1943 Horth Carolina license };o. 735-138, but in the trt..rJ.t in· 
the r~ar of the car vras found a 1944 lforth Carolina license Ho. 597-317, 
which belonged to a Captain Block stationed at . Reu.m · General Hospital, 
Palm Beach, and which had been rr.issing from the car of Captain Block since 
10 1:ia.rch 1944. In this trunk, which was locked, there were fotmd, rur.oni; 
other i+,ems, a radio aerial, a pair of men's black shoes, an old suitcase, 
and tv;o boxes of ladies' clothes (R. 13,14,17,18,19,54,57-59; Pros. E.'x. 29) 

Various items, identified as belonr;ing to the deceased wornan, were 
found in the vicinit'<J of the car. A red pocketbook was lyinc unde~ the 
trunk of a leaning cocoa.nut tree almost six feet north of the car. Sev€:ntv
fi ve feet fro:n the car, towa1·d the ocean, was a lady's white slip or pet+,i:. 
coat, near which was a piece of "2x8", and 117 feet nortln·rnst of where 
the slip was located, and about 80 or. 90 feet north of the car v,ere fcund 
a white dress and a pair of lady's red and white shoes, stocldncs and 
garters (H. 28,29,30,32; Pros; Exs. 15,16,17,27 and 28). On the shoes 
there were sand and a discolored substance subsequently identified by 
the Federal Bureau of Investigation as human blood (:i. 35, Def.· Bx. 10). 
There vrere spots on. the dress that were not further identified (J.. 29). 
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At the point where the slip was found there was a spot in the sand, 
which was soaked with blood to a depth of one inch to one and one-ciuarter 
inches. A. "drag mark" in the sand ran frozr.. the bloody spot towards the 
ocean a distance of 18 feet to a point ''wnich would be at the high water 
mark", or "the mark of high tide 11 

• l~t a short distance to the north of 
the bloody spot was a partially imbedded concrete post (Pros. Exs. 17 and 
27) on the west end of which were blood stains. About a,foot from the 
concrete post was a small burnt spot where o. long black hair was found. 
Other strands were 'found at the bloody spot, some short and some long, 
ran.:;in; from two to five inches. These str!:l.nds and a specimen taken 
from the corpse were subsequently examined by the Federal Bureau of 
L-1.vestigation and were fou."1.d to be similar to each other (R. 27-35,48,~9, 
52,57; Def •. Ex. 10). About 95 feet from the car (approximately 22 feet 

·southeast 	of the bloody spot) was a shallow hole. There was no blood 
at t~is spot, nor were any clothes foU!).d there (R. 34). 

According to the "Certificate of Lawful Entry" issued by the United 
States Depart:nent of Justice (Pros. Ex. 30) deceased was born on 27 
October 1900 and entered the United State3 in 1923. Various witnesses 
estimated her a.l)parent ag~·e.s from thi~ to forty (R. 40, 92,96). Her 
hair was black (a. 92, 96 ). On the evening of 22 !,larch 1944, she was 
v,earing a red. and white costume and carried a red pocketbook. She w'ore 
no hat (R.. 38,39,10,69,92). 

:,:rs. Huber had been in the vicinity of Palm Beach for at least four 
years. She and her husband had run a restaurant but he was not living 
there at the time of her death (H. 39,41,115). Between 0900 and 0930 
i,!rG. Huber was in the Casablanca., a night club located in Palm Beach• 
..;.ccuscd, a patient in the Ream General Hospital in Palm Beach, ~'fas seated 
at the bar. Hext to him was Corporal Gibson, also a patient at the Heam 
General Hospital, who had returned from a furlough that evening, but had 
not finally checked iri. Deceased, who gave a.~ i~dication of havin6 drunk 
freely, approached the bar and got into an argument with Corporal Gibson 
concerning the :,eat next to accused which he was occupying. Corporal 
Gibaon had never seen her before. Upon accused's statement to Corporal 
Gibson that it was deceased's seat, the argument terr.-iinated. Corporal . 
G\bson later danced with her, had a drink with her and the accused, and 
sometime shortly prior to 2300, on the i.'.l.vita.tion of accused, was driven 
to the hospital by accused. Deceased was likevrise in the car, seated 
between accused and Corporal Gibson, who kissed her d·u.rini; the short 
trip, and whom, she suggested, she would meet at the Casablanca on the 
following Sunday. On the evening of 22 1.;arch deceased was not with 
Corporal Gibson but with accused, who 11 asked her to take a walk and 
sugf;ested he give me a ride home" (R. 67-71,72,73,80-86). 

After.aooused'and deceased let him out at the ma.in door of the 

hospital, Corporal Gibson checked in at the "A & D Office" at the 

hospital at 2300, spent a half hour in that office, went to the third 
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floor, where he reported to the nurse on duty, Lieutenant .Forsythe, at 
a.bout 2~30 and wa.s assigned and sent to a ro·om, which he did not leave 

. thereafter during the night. A bed-check was conducted by Lieutenant 
Forsythe every half hour (R. 81,82,85,87-90). · . · 

Ream General fuspital is a government· hospital, operated in what 

formerly was the Breakers Hotel located a.long the Atlantic Ocean i~ Palm 

Bea.ch. The Casablanca lies a few blocks northwest of it, opposite the 

Palm Beach 'postoffice a.nd another nightclub or oa.fe, the Tabo~ Club,.lies · 

a few blocks southwest of it. The distance 'from the Ca~ablanca to the 

Taboo Club byway of the Ream Gene.ral Hospital is 1.7 miles, requiring 

about seven minutes in traveling by auto at. the ·rate of 25 miles per hour. 

The distance from the Taboo Club to the Smith Estate, ·the scene of the. 

crime. is 3.2 miles and requires ten minutes, proceding at the same rate 

(R. 49,50,81,90,141; Pros. 'Ex. 33, 1'!ap of Palm Beach). 

At about 2300 accused and deceased appeared at the Taboo Club,where 

they had a drink. Deceased wa.s antagonistic and very irritable and·in

toxicated to such an extent that the bartender, Mr. Armstrong, "meant to 

be sure she· would not get another drink". · Accused was "very quiet" am 

was not intoxicated. At about 11 .o'clock deceased bought.a package of. 

Player cigarettes from Miss Albright, the cigarette girl. That was the· 

only package of that particular brand of cigarettes which ~tl.ss Albright 

sold that ~ght, and filss Albright left just after the sale as her work 

ended at 2300. The cigarettes were paid for by a man in uniform who was 

with the deceased. Miss Albright could not say that accused was the man~ 
,. . . . . 

' . 
Accused and deceased remained in the club for abou~ 20 minutes. The 

club closes at midnight but those wh~ have boubht drinks before that ti.ioo 
are allowed to finish them~ . The bartender, Mr. Armstro.ng, defini t&ly fi,xed 
the hour of arrival at almost eleven o'clock beoause·"Vfe olos~ a_t,12 o 1 9look 
on the dot and anytime after 11 o'clock we s:t;art checking the watch". He 
was interviewed and 11shown a picture" by the poUoe the following day and 
had no trouble in identifying accused and dec~ased (R. 90-96). · 

. 
Palm Beach is separated trom West Palm Beach by I.akelforth. The 

Southern Boulevard Bridge.. is the first bridge north of the scene of the. 
crime (the Smith Estate) ~panning the lake, and is about three quarters -~f 
a mile from it; The next bridge to the north is. the.South (Royal Palm) 
Bridge. the road leading-to which is approximately two miles from South 

Boulevard Bridge. Ocean Boulevard is the only street or road which 

borders the Smith Estate. To reach the first bridge (Southern Boulevard 

Bridge) from that point it would be necessary for a pedestrian-to take 

this road, travel along the bee.oh or pass thru intervening estates, some 

of which, at least, were inclosed by walls. At this bri<ige one part of 

Ocean Boulevard becomes Southern Boulevard and proceeds over the bridge 

to Viest Palm Beach where it intersects various streets. The other part 

of the boulevard swings almost a half block to the east and continues for 
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several miles north. At about a half-mile north of the Southern Boulevard 
Bridge, a fork branches to the west and connects with the southern end 
of County Road which then proceeds in a general nor"l?herly direction prac
tically parallel to Ocean Boulevard but at a slightly increasing angle. 
The most direct route to the Ream General Hospital from the scene of 
the crime would "be by Ocean Boul~vard and then by County Road, the dis
tance over tllat route being between 3-1/2 and 4 miles (R. 22,36,37,49, 
50,51; Pros. Ex. 33). ' 

About a mile,· almost due west of the Ream General .Hospital in West 
Palm Beach, is located Hotel George Washington. Near it is· the bus 
station where is located the Aome Taxi stand. At 0143 on 23 March, ac
cused, dressed in the usual woolen clothes that an officer wears, of a 
greenish or brownish color, and wearing a cap "with a'peak:", approached 
the first ta.xi in line and had the driver, Mr. MoCloy, to take him to the 
Ream General Hospital. The trip required only seven or .eight minutes. · 
\"men he got out of the oar at the hospital.accused handed Mr. MoCloy a 
dollar bill, although the fare was only fifty oents. As aooused started 
off the driver called aooused' s attention to the overpayme·nt, but accused 
advised him that it was "all'right" a.ndwent on. 11fr. MoCloy had never seen 
accused before that night; but at the time of the investigation by Major 
Farris had no difficulty in recognizing him after he had put on a garrison 
cap.: The light was adequate at the time that accused bired.the·taxi . 
for Mr. McCloy to see accused clearly. He kept a record of all trips, 

· and that which.he made with accused.was· the only "single" he had up to 
0143 to the hospital. Accused did not appear to be intoxicated and his 
clothes were not "deranged" (R. 96-102). 

I 

At about 0230 or 0240 on 23 March, Mr. Carl A. Pike, elevator . 
operator at the Ream General Hospital, wok the accused up in the elevator 
without talking to him.:' He could not say whether accused was drunk or 
whether his clothes were· 11dere.nged 11 • fie fixed the time definitely by 
reason of.the fa.ct that "From 12a00 until 2:0b there· are quite a few 
going up and he didn't go up until the rush was over". While he had· 
taken accused up and down on other occaslons in the elevator he did not 
know his name ori 23 Maroh, but clearly recognized him (R. 103-106 ). · 

The car which was found at the Smith Est~te was identified by the_ 

Military Police on guard duty at the hospital gate ·as one driven on 

numerous occasions by accused (R. 109,110)•. rt·was also identified by 

Miss Ocie May. Taylor of Miami as her oar which had been missing since 

26 December 1943, at which time it bore a 1943 North Carolina license 

No. 735-138. Since its return to her by Sheriff Baker in Palm Beach 

she had bought a .Florida license (R. 111-112 ). 


On the night of 23 March, Mr. W. E.·Roebuck, County Solicitor of 

Palm Beach County, was present when·aocused was taken to the morgue on 

the second floor of a funeral home where the body of deceased, with a 

sheet pulled up to her breast;was resting on a slab. Three'other 
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civilian officers and four }.rr.ey officers were also in the morgue. Accui.a,.1 
was taken upstairs,in the dark, with a flashlight on the floor at his fec1f ~ 
When he was about two feet from the head or· the body the lights were 
flashed on. Accused turned an ~shen gray, weaved a little, and in a 
meek and weak voice declared& "That's the girl"~ & denied that he had 
killed her (R. 117-118). Mr. Catts, also a witness for the prosecution, 
testifying in rebuttal, verified this description of the scene at the 
r.'lorgue, but stated that accused's exclamation was in answer to a question 
by Major Gasch whether that was the woman who was ,with him (R. 186). 
During the night of 23-24 March scrapings were taken from accused's 
fingernails (H. 15,23,24). An examination by the Federal Bureau of In
vestigation disclosed the presence of h:uma.n blood in the s?rapings (Def. 
Ex. 10). . 

Sheriff Baker of Palm 'Bea.ch County accompanied accused and .A:rnry 
officers to various places in Palm Beach on the night of 23 March for 
the purpose of ·having accused identified. · Accused's right hand was 11 all 
puffed up ·here with an abrasion on the back of it" which accused claimed 
resulted from injuries while playing volley ball (R. 20-22). Accused was 
not in the custody of the· oivilian authorities but the defense dev,eloped 
on oross-exem.ination that Sheriff Baker conducted an extensive investiga
tion in an effort to solve the murder, doing "everythingnuma.nl.y possible 
that I knew to do". ,Amo~g other means resorted to by him he caused to 
be printed ~n .the local papers and to be broadcast. over radio, subsequent 
to accused's arrest by the military authorities, an urgent request that 
any one· who on Wednesd&.y night or early Thursday morning had "picked up 
a soldier on the South County Road in Palm Beach or possibly near the 
Southern Boulevard Bri'dge or in the vioini ty of Palm Beach and gave him 
a ride into ffest Palm Beach" report the fact inmediately to- the sheriff. 
Sheriff Baker explained that the reasons for this.announcement were ac
cused's statement that he had gotten back to the hospital at midnight. 
the information obtained by the authorities that accused had taken & . 

taxi to the hospital at the bus station at 0143, and the hope that while 
11 it was reaching in the dark" he 'would find someone who had brought. him 
from the scene down there" (R. 19-22,. Def. Ex. 9). 

. 

It was impossible to obtain fingerprints from all¥ part of the oar 

or •any of the articles in the oar .because of exposure "to the atrno~phere 

of salt water" and a rain which took place shortly a.f'terwards (R. 44,46. 

47). 


It was stipulated and agreed that a:ny part of the letters· from the 
_Federal Bureau of Investigation, dated 2l April 194~ and 10 May 1944, 
might be received in evidence without further proof from the technicians 
(R. 116, Pros. Ex. 32). It was further stipulated that on 22 March 1944, 

inlet high tides were at 0842 and 2104, and inlet low t~des at 0209 and 

1447, and that on 23 March 1944 inlet high tides were at 0935 and 2157 

and inlet low tides at 0306 and 1537 ('a. 116• Pros. Ex. 31). ,, 
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then the prosecution rested, accused made a motion for a finding 
of not guilty which was refused. 

For the defense. 
I 

Major Herman Selinski, Medical Corps, stationed at Ream General "Hos
pital, did not see accused until 30 December 1943, but testified that 
accused was admitted to the hospital on 28 December 1943 for observatiort 
because he was fo1Uld there in a parked car and •stated that he was con
fused and did not know where he was, where· he came · from or where he was 
supposed to be going• (R. 122). As a result of subaequent observation 
there was a diagnosis of Dhysteria, conversion type, manifested by an 
alleged memory defe~ and speech defectn. A diagnosis of •amnesia• was 
made by the m-idical officer viho admitted accused, but witness explained 
that he avoided using that term both because it is much abused and-. · ·· 
misunuerstood and because in accused's case there was some very definite 
doubt as to the memory defect. In consequence Ydtness used the expression 
•apparent memory defect• in referring to accused I s symptoms. This •ap
parent memory defect1.i seemed to have been present for several hours before · 
accused's admission to the hospital and to continue with gradual improve
ment for a period of one to two Yleeks. Tiitness expressed the views that 
it is difficult to distinguish between "an apparenta and !la real" memory 
defect, and·that there may be a recurrence of' aapparent memory defect 
in this type of individual (accused)" (R. 122-124). 

Witness defined •hysteria, conversion, severe• as a nervous disorder, 
characterized by symptoms, usuaJ.ly transitory in their .nature, which · 
indicate that the individual is not .suffering trom an .organic dis~ase · 
of the brain or a pyschosis (R. 122). Because accused manifested this 
condition a disposition board on 20 January 1944 recommended:that ac- ·. 
cused be placed before a Retiring Board. On 13 Harch 1944 a Retiring 
Board found that accused was permanenUy incapacitated for active service; 
that the cause of the incapacity was 11 hyster:t,a, conversion, severe, due 
to inherent perponality defect•; and that the incapacity was not an 
•incident· of service•. Witness serve.d on tioth boards (R.122-124). 

Witness was cross-examined without any objections being raised by 
defense counsel to any questions asked. He testified that he had used 
the term 11apparent'1 in referring to accused I s memory defect, because 
of accused I s statements at the time of admission and because •'I'here was 
considerable doubt in our minds, those of us who had examined him 
repeatedly, that his memory defect was genuine. Vfe felt that this. 
officer had a personality disorder, that is, that he wa~ a neurotic. 
individual who had certain psycopathic tendencies and would not hesitate 
to distort the truth if it suited his purposes• (R. 124). Accused 
imp~ssed the boa.rd as being highly erotic (aa term referring to the 
love impulses and passion of the individual•) •indicating that he had 
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gone out a number of times with women• (R. 125-126). In giving the. 

history of his case., accu~ed told the board conflicting stories., par

ticularly ~'1th.reference to his leav~ cf absence (R. 125) •. 


Witness had occasion to observe accused's right hand within 24 to 

48 hours after the discovery of Mrs~ Huber's body., and found it swollen 

(R. 126). 


On redirect examination witness stated that the board had reached its· 
conclusion after an exhaustive examination of accused. In answer to. a 
question by defense counsel whether it vras not true that psycopathic 
findings could be determined oniy from the case history and personal 
observations and examination of the patient., the witness replied: 

• 
•sir., we had this officer under observation for several 
months and during the course of that time we g~ed the 

-· 	 impression that he was an individual .who was inclined to 
drink excessively at times and we felt that this officer 
should retire from the service for the· good of the ser
vice and for that purpose he was put before the retiring 
board• (R. ~26-12'7). 

At the conclusion of witne$s 1s testimony defense offered in evidence 
as its }Qchibit 1 a copy of the proceedings of the Retiring Board., con

. taining both the testimony offered at the hearing and the findings 

reached·. (R. 12'7). In testifying before the b~ard accused acknowledged 

having made conflicting statements to Major Selinsk1 relative to the 

means employed by him in-making his. trip, to Mia.mi., imputing this error 

to hi~ estate of confusion• •. In answer to a question by Major Selinski., 

accused insisted that he had left his station 0n 18 December 1943 on an. 

emergency leave to visit his seriously ill father in San Antonio., and 

qenied that he had been granted a leave 11 prior to being assigned to 


• 	 overseas dutytt. He testified that 'While proceeding to San .Antonio he' 

had begun drinking in Savannah., Georgia., and •just went to Miami•. He 


.. did not _go to San· .Antonio at all. He was advised by his sister that his r 

father had died in December (Pages 5-9., Def'. Ex. 1). Major Selinski then 
had read into the record of the proceedings a communication from accused 1s 

.· home station to the effect that accused had been· granted an emergency 
leave from aNovember 11 to 20., 1943., due to the death of his father*** 
whose address was * * * Yoakam., Texas•., and a •10 day le.ave rec. 18., 1943., 
to visit family before leaving for overseas duty._ Address while on i 

'i 
·1eave *·**Mia.mi., Fla.• (Pagess-9, Def. Ex. 1). 

Following accused 1s·.arrest by the military authorities on 23 Mar~l! 
1944., Lieutenant Colonel Connor., Executive Officer of the Heam General 
Hospital., recovered from the laundry clothing that had been taken there 
that day by accut5ed. Among other items were a handkerchief with lipstick 
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(Def. Ex. Q-11), another white handkerchief (Def. Ex. Q-8), a pair of very 
damp white shorts '(Def. Ex. Q-6), and a pair of socks with a half oupful 
of sand in them ·(Def. Ex. Q-12). A towel was found in aocused's room, 
which he shared with one or two other off~.cer~ and was eventually turned 
over to the Federal Bureau of Investigation. A pair of "offieers' pink 
trousers", which aocused had delivered to.the dry oleaning es~ablishment 
that day, was recovered by witness (R. 127-131). 

There were also offered in evidenoe a tube of lipstiok and a compact,. 

found in deceased's pocketbook (Def. Ex:. Q-9 and Q-10), and sand oollected, 

respeotively, from the scene of the crime and the beach in front of the 

hospital (Def. Exs. K-3 and IC-4, R. 131). 


The report of the Federal Bureau of Investigation, dated 22 April 

1944, offered as Defense-Exhibit 10, in addition to,the other conclusions 

before referred to, oontained the .following results of the .examination. 

oonducted by that bureaus 


a. '.!he lipstick on aooused's handkerohief was not the same as that 
·Of deceased 1 So 

b. The stains on the other handkerchief', belonging to accused"'"and 
on the towel. found in his rooni were of human blood. Beoause of insuffioient 
quantities it was impossible to group, by tests, the blood found on these 
objects or on the shoes, in the scrapings from aooused's fingernails and 
in the sand taken from·the soene of the orime. 

c. There was no indication that the shorts had been in sea water. 

d.- The strand of acoused's hair was dissimilar to the three speci
mens Twhich were similar to each other) taken from the bloody spot and 
_from near the oement'•post at the scene of .the crime and_from deoeased's 
head. 

e. The sand from'-the two. beaches w~re simila'r, but that ta.ken from 
accused's socks differed from them "in oolor shade a.nd percentages of 
minerals present".· The report continues, •These differences may indicate 
different sources for the specimens or that Q-12(the ·sand found.in the 
socks) was adulterated subsequen-t to the· time of the crime while still 
within the subject's shoes"~ There was also a small amount of sand in 
the scrapings.from aocu.sed~s nails, insufficien-t for com:E8,rison purposes. 

Defense offered as its Exhibit 11 a report from the Federal Bureau 

of Investigation dated 10 May 1944 showing tha.t,the hair on the earring 

found in the oar :vras similar to those taken from the scene of the crime 

~d fro!fl deoeased's head; that it·was not similar to the hair specimen 
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t:.k:.n fror.i. accused and that taken from Corporal Gibson; end that r..ei thcr 
of· the latter vran similar to the hairs found at the scene of the crime 
or that· taken from deceased's head. 

J,lr. Ri;ioll, a bartender at the Palms Club, looe.ted "alonrsi.de the 
F1orida Theatre", about two bloc1.cs from the ·;'lashingtcn Hotel in ·,Yest 
Palm Bes.ch, i·;as on duty from 1600 to 2400 on the ni1_;ht of 22 ?.'.arch. 
He saw aco~sed seated close to the door at the entre.ncs of Palms Club 
between 22~0 and 2300 that nizht, but did not. know whether there was 
a. woman with him. There was a large crowd present but witness, who is 
a native.Spaniard, remembered accused because of his dark complexion, 
which led witness tq conclude that accused was 11soir.e l:ind of La.tin man" 
{R. 137,138). On cross-exrun.ination witness sta.ted that he did not re
call h9.vir:g ma.de tie stateraent in the presence of accused to the sheriff 
und ~0me officers on the niEht of 23 Ilarch that accused had been in the 
Palms r1ub··n1a.st night or the night before, or the night before that, I 
can't be sure", nor did he recall having told :;r. Roebuck, the county 
solicitor, later that night that acc;JSed had been in the club alone on 
22 I.larch not later than 2130 (R. 139,140). 

The investigating officer,'!1ajor Farris, computed the distanoe. 
from the scene of the crime to the taxi stand at Washb.gton Hotel by 
South Bridge (that is, the seoond bridge north of the Smith Estate) to 
be 4. 7 miles (R. 141). He made a number of trips to the beach on the 
Srrith Estate a~d found that_ it ha.d the general appearance of a play
ground. On Monday or Tue·sday night after the crime he noticed the con
crete slab, which ha.d a brown spot on it a.bout the "size of a silver 
d.'.)lkr" (~. 142). 

It is the custom for the police to patrol South County Road and 
Ocean B::-ulcvard every hour, a.'1.d to report all unusual incidents. It 
would not be unusual to find a car parked off the road on or near a 
beach on a private estate', but if an officer saw one so parked for several 
hours it wa.s his duty to make inquiry-(R. 144-145). The officer who was 
on duty fr.om 1600 to 2400 on 22 l&l.roh made his last trip to the Smith 
Estate at about 2300. The officer who relieved him at midnight had 
left Palm Beach e..nd !us whereabouts could not be a.soertained (R. 145,147,148). 
_r,,t night buses operate southward from Palm. Beach tov,ard the tO!m of Lake 
Vlorth (·,,idch is south of the Smith Estate) only a.s far as the Bath and 
Ten.c"l.iS club, which is north of the Smith Estate. The last bus leaves · 
.falm Be9.ch at 2300. The northbound bus from Lake Wlllrth travels over 
the !Jixie Highway in West· Palm Beach a.bout three blooks west of the 'west 
end of' the South Bridge, and about one mile west of the Bath and Tennis 
club. The last bus· leaves La.k:e··worth at 2340 (:a. 149,150). 

Private Lawrance, lifeguard at the hospital, saw accused playing 
volley ball almost every day on t.he hospital co.urts (Def. Exs. 3,4,5 
and 6 ). The la.st time was on 22 1hrch. Accused made no complaint about 
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his ha.nd (R. 132,135). When Staff Sergeant Stoll took accused's finger 

prints on 23 and 24 Maroh he noticed no scratches, abnormalities, or 

bruises on either of accused's hands (R. 134-135). 


Private Fivst Class Clifton, in charge of laundry supplies of' officers 
at the hospital, testified from his records that accused sent in laundry 
"pretty well every other week". The la.st entry was for the second week 
in March. Entries were made when laundry was ready for delivery to the 
patient so that if accused's laundry was taken out befor~ it went through 
the laundry the orderly would have no record of i~ at all (R. 135,136), 

Accused, after an explanation of his rights, elected to testify 
in his own behalf'. Accused had been in the Arrey for about 3-1/2 years • . 
After about t\vo years as an enlisted man, accused attended Officer Can
didate School at :Miami Beach and received a commission as a second li!9U
tena.nt in the Air Corps. After four months, at his request, he received 
an appointment to go to flight school in Nashville, Tennessee. He was 
eliminated at Basic school at Shaw Field, Sumter, South Carolina. · From 
Nashville he·went to primary and basio school in Orangeburg, South 
Carolina., for two months and was· eliminated there. He arrived at Ifunter 
Field, ·savannah, Georgia, in September 1943. On 18 November 1943 he ob- · 
tained an emergency leave to go to San Antonio because of' the illness 
of his father, and later procured a ten-day leave, ending 28 December 
1943, to visit ilia.mi. He drove in his oar to 1:iruni. On the morhing of 
28 December, suffering physical pains and experiencing a complete lack 
of memory he found himself.in a oar in front of the Ream General Hospital. 
He was given limited medical treatment, _played volley bal;l. every day ex
cept Sunday, hiked, swam, slept _a grea-t:; deal, wa~ under "mental obser
vation", and was finally called before a retiring boa.rd. There were a 
number. of trees near the volley ball courts and the playing was: r9ugh~ 
He hurt his hand but ma.de no report of it (R. 151-154). 

On the afternoon of 22 March accused had supper early at the hospital, 
between.1630 a.nd 1700. He drove to the Florida Theatre· in West Palm Beach 
and after the performance went to several bars and clubs. Deciding to turn 
in early he headed back to Palm Bea.oh and in aooordanoe with his usual cus
tom stopped at the Casablanca. This was about 2100. Accused had no date 

. that night and ha.d newr previously known or seen deceased. While ac
cused was seated at the bar, Corporal Gibson took the stool next to him. 
Deceased, who was of the type that did ·not appeal to accused and who . 
"seemed old enough to be my mother" engaged in an argument with Corporal 

· Gibson about the seat. Accused pa:cohed up matters between them,· both he 
and Corporal Gibson danced with deceased, and after' a while the three of · 
them left together. Upon arriving at the Taboo Night Club, there was an 
enlisted man in the oar but it could not have been Corporal Gibson for 
'\vhe~.I saw Corporal Gibson a day·after that, his description did not fit 
the description I had given of the enlisted man who had been with us at 
the .Taboo night club and the Palm Club at West Palm Bea9h". Mrs. Huber 
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was with him in the Taboo Club when thay had a drink but the enlisted 
.man was not. The three of them then proceeded aoross the bridge to the 
Palms Club in West·Palm Beach. Accused hoped to get rid of them there. 
He preceded them and went to the restroom.. Returning to the bar, he 
could not find deceased or the soldier, took a drink, and still not· 
locating them, went out to where he thought he had parked his oar. · 
Unable to find it, he looked around for a while and then took a taxi 
to the hosnital. Accused had to attract the attention of the driver by 
bumping hi~ on the back as he appeared to be busy olea.ning the back 
end of the oar. Upon arrival at the hospital at a.bout midnight, he 
give the .driver a dollar, proceeded in the elevator to his room on t® 
seventh floor and did not leave the hospital that night. 

Aocused followed his normal program on 23 March, until he was 

pl~ced in arrest in the af'ternoon by the military authorities. During 

the morning he took his soiled clothes to the laundry and a pair of 

"pink trousers 11 

, not the ones he had worn the day before, t9 the dry 

. ol(,aning establishment. It was his custom to send out laundry eve~· 
other week. About six o'clock a group of A:rmy offieers and oivilian 
officers came to his. quarters, a.no.,· after an explanation of his· rights 
by Major Gasch, proceeded to interrogate accused.. They took him to 
various places, including the morgue, and finally returned him to the 
hospital at about 0400 on the 24th. Accused agreed with the description 
given ~y witness for the prosecution that the lights were suddenly 
flashed on in the morg\l'!j (R. 154-161). 

Accused himself took the fingernail scrapiJlgs from his left hand, 

there bsing none to take from his right hand. Accused hae· a mole on 

his leg which he scratches, without thinking, and causes to bleed. Ac

cused outs himself al.most daily while shaving (R. 162). 


Accused had never been on Ooean Boulevard as far south as the Smith 

Estate prior to 23 March, as his activities were mostly around ·night 

clubs. (On oross-exa.mination accused admitted going to the bea.clies in 

West Palm Beach with girls (R~ 181). He denied a.iv knowledge of the 

crime· (R. 163). · 


Cross-Examination of accused. 

Accused de~cribed Corporal Gibson as very blond and light complexioned. 
slightly taller than accused, with auburn or blond hair. He declined to 
say wh6ther in the course of his interrogation by Kajor Rasch he had 
described the soldier with whom Mrs. fuber had had the argument and with 
whom they had had a drink at the Casablanca.a.,d whom he later took with 
them from the Casablanca as a man about accused's height, llw-ith a swarthy 
complexion, dark hair, dark eyes and dark eyebrows". He adm:i.tted that . 
the description that he had given did not fit Corporal Gibson, but did 
not kn01v where he ha.~ picked up the ~warthy enlisted man. The latter 
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did not go into the Taboo Club with accused and deceased because of an 
argument with deceased, nor could accused state where this.soldier wa.s 
when accused let Corporal Gibson out at Realll General Hospital. Accused 
admitted that he had never told the investigating authorities. about 
taking Corporal· Gibson to the hospital (R. 172). He also ad.mitted that· 
he had stated ·that the soldier who had been with him and deceased· at 
Casablanca had gone with them to West Palm Beach and to the Taboo Ciub. 

Yfi th regard to the oar in which he hE!,d been driving on 22 March 
and for several months prior thereto, accused admitted that he had first 
told the authorities that it was one which he had bougllt·.in California, 
because at the time he identified-it the North Carolina license was 
covered, and he was badly confused. He claim3d that he had a North 
Carolina license when he was stationed for a month at Camp Davis, North 
Carolina, and explained the presence of Captain Block's license in the 
locked trunk apparently on the theory that it had been placed there by 
an enlisted man to whom he had loaned the car. He was positive that he 
had driven ili his own car to Miami and did not lmow'that Miss Taylor's 
car, in which he arrived at the hospital on 28 December, was not his own. 
He did not ]mow what was in the trunk but had placed a. pair of new 
civilie.n's shoes in it. "(R. 168., 169). 

In reply to the question whether accused suffered his first lapse 
of memory after he ha~ been informed that he we.a slated·for overseas 
duty, aco~sed denied any knowledge of.any such contemplated movement 
and expla.ine_d his two leaves within a month by the faot that the first 
was an· emergency ~eave and that he had never had any ;Leave before that. 

At the conclusion of accused's cross-examination defense offered 
a telegram from.the Division of Registration, Sa~r&Jll8llto. ~lifornia, 
dated 1o·May, which as corrected by_Western Union on 111-ky.reads as 
follows (Def. Exs. 13..and 14 )a · 

. . 

l'Aeoording to field records to date license 20BB45 · 
va.lidate_d by sticker 2725065 Marion R •. Pe.lom:3Ta 220 Golden · 
Gate Avenue San ,Francisco California. Ford Sedan Engine. 

· 54281795 first j.old 1937 Herbert Palmber 2804 Alum Rook 
Avenue San Jose· Le_gal Owner.•· ·· 

Rebuttal. 

Mr. Sidney J. Catts, Acting States, Attorney, was present when Mr. 
Ripoll, the waiter. at the Palms, stated on 23 March that ac·ouaed had been 
there the night before or the night before that,.but ~hat he wu not 
oertain or definite (R~ 182:,183).. Mr. Roebuck, County Solicitor. was 
also present on thi~ occasion and later that night oalled a.second time, 
talking to both Mr. Ripoll and the other bartender. ·At this second 
interview, 2130 the preceding night was definitely fixed as the hour 
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at which aCCl.'lsed had ·visited the Palms. This cafe is located less than 
a half block from the theatre which accused testified he attended early 
that night (R. 189). 

Mr. Catts was present also on the night of 23-24 :March when accused 
was interrogated by &jor Gasch. He heard ~ccused describe the man who 
had had the argument with Mrs. 1fuber at the Casablanca and who had ac
companied them to the Taboo Club as "a man of a.pproxi~te height of five 
feet four inches, weighing possibly ten pounds more than he (a.ocused) 
did, of dark complexion, dark eyes, dark hair" (R. 184). Accused ma.de 
different statements of what he did on 22 March, but persisted in his 
contention that he had not returned to the Casablanca. and had picked 

, up no soldier other than the .one he had described (R. 184,185). 

\Th.en ~xa.mined a.bout the car, !:Ir. Catts heard accused claim that he 

had bought. it in some town in Northern California, had driven .it from 

California. to Save.nna.h and then to hliami. He could not tell where and 

how he had purchased it, to whom he made payments nor to what town the 

payments were mailed (R. 185). 


Mr. Catts stated on cross-examination that one of the statements 

made by accused, after his erroneous description of the soldier who 

had been with him, had been of assistance to the authorities, namely, 

that the soldier "had been returr.ing from a furloubh•• (R. 188). 


In connection with specifio·quest:j.ons asked accused there was also 
offered in rebuttal as Prosecution's Exhibit 34 the report by ~.:ajor Ga.sch 
on the statements mad~ to him by accused. The description of the soldier, 
given by accused to lJa.jor Ga.sch, was as testified to- by lJr. Catts. No 
mention was made of any other soldier that accompanied accused.and de
ceased, nor was there any reference w~'s having taken Corporal 
Gibson to the hospital (Pros.· Ex. ~4). 

4. The circumstantial evidence, considered particularly in the light 

of aocused's conflicting and at times olearly false testimony, is so 

strong as to lead to the_inevitable conclusion that aocused was guilty 

of the murder of Mrs. Huber. • 


Three ni~ht clubs play a part in the events preceding the murder, 
the Casablanca, located a fe,v blocks northwest of Ream General Hospital:, 
the Taboo, located about the srune distance southwest of the hospital. and 
the Palms, located. about a mile west of the hospital, across Lake ~rth, 
in West, Pa-lm Beach, less than ~ half block from the Florida Theatre. 

Accused, a second lieutenant in the Air Corps, stationed at Hunter 
· Field, Savannah, 

1
Georgia. had been admitted to the Ream General Hospita.l 

at Palm Bea.ch_on the morning of 28 December, the last day of a ten-day 
leave granted to him before going overseas. He claimed at that time 
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that he had suffered a complete lapse of memory. He remained at the 
hospital for observation and was still there on 22 March 1944. During 
this long stay, accused swam, hiked, played volley ball, slept a great 
deal, visited night clubs, and had been on the Lake Worth beaches in 
West Palm Beach with girls. On 20 January 1944 a disposition board 
recommended that.his case be referred to a Retiring Board, which was 
duly convened and on·13 March i944, folUld accused incapacitated for 
active service by reason of hysteria, conversion, severe, a permanent 
incapacity, not an incident of service. After an early supper at the 
hospital on 22 March accused drove to the Florida Theatre to witness a 
performance. While his ·statement of what occurred thereafter does not 
agree with our conclusions, it is apparent tha7. he then went.to the 
Palms, where he had a drink alone at about 2130. From _that place he pro
ceeded to the Casablanca where he met Corporal Gibson and Mrs. Huber. 
Shortly before 11 o 1clock he left the Casablanca with them for the near
by Reain. General Hospital, and~ after letting Corporal Gibson out· at 
that place, next stopped at the Taboo Club arolllld 11 o'clock. Mrs. 
Huber was never seen alive again, her nude body being found about 1000 
the following day near the high tide mark on the Blossom Estate. -,
Identification was unequivocal • 

. At 0143 on 23 March accused appeared at the Acme 'l'axi stand· in 
West Palm Beach, approximately 4.7 miles from where Mrs~ Huber's clothes 
were found on the beach at the south end of the Smith Estate. Accused 

· proceeded by ta.xi to the Ream a·eneral Hospital and was taken to his 
room on the seventh floor by elevator between 0200 and 0230. 

I 

It is over four miles from the Smith Estate to the ta.xi station. 
A pedestrian may reach the stand by proceeding a p·art of the vray through 
Palm Beach and then crossing over one of.the bridges spanning,Lake Worth 
to West Palm Beach where any one of several streets may.be followed. 
Leaving the Smith Estate there-is only one road,, Ocean Boulevard,.as far 
as the nearest bridge.· Unl~ss that road is followed; a pedestrian.would 
have to walk along the beach or cut across some -of the incJ.osed esta.tes 
that border the ocean. 

The car, which accused had beep. driving .for three months.and in,.. 
Yrhich he claims -to have awakened in front of the Ream Generai Hospital 
on 28 December, was found eight or nine feet ofZ Ocean Boulevard on 
the beach at the Smith Estate stuck in the sand. Accu~ed had made.no re
port to the military or civil authorities that his car was missing. At 
various spots n·ear the car were found articles o:f clothing belonging 
to deceased. A bloody spot in the sand corµ,.ected with the hi~h tide 
mark on the beach by a clearly defined line over which the body had very 
apparently been dragged. Hair which was similar to that taken from 
Mrs. Huber's head was found at and near the bloody spot. In the car 
was found a varied collection of articles, including an empty envelope 
addressed to accused. · · 
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The car, as a matter of fact, was not the property of accused but 

of a Y.iss Taylor of Miamiiwho had_missed it sine~ 26 December. It was 
a red Chevrolet coupe with a North Carolina license. Accused contended 
that it was his car which he had acquired in some un0xplained way from 
some one in some place in northern California, and which he had driven 
from that state to Savannah and later to Miami. Later he attempted 
to account for his ·false statements by his iack of recollection of what 
had ·occurred in Mia.mi prior to his awakening in the car in front of the 
Ream General Hospital.on 28 December. Just prior to closing the case 
for accused, defense counsel offered a telegram :r.om the Division of 
Registration, Sacramento, California, in no way conne_cted with any 
inquiry, to the effect that a certain.license had.been validated for· 

· 1944 •by sticker 2725065, Marion R. Palomera, 220 Golden Gate Avenue, 

San Francisco, California, Ford Sedan, Engine 54281795, ·first sold 

in 1937 to Herbert Palmber 2804 Alum Avenue, San Jose, legal mmer 11 

• 


No proof was offered to show when accused purchased the sticker, nor 

.whether he was the registered owner of any car. Suffiqe it to say 
there is nothing in the record which justifies a conclusion that 
a·:::cused could have mistaken Miss Taylor I s maroon Chevrolet coupe for a 
1937 Ford Sedan, assuming that he at one time owned such ·a car. 

Accused was placed under arrest by the hospital authorities on the 
afternoon of 23 March., That morning he had taken a bundle of·clothes 
and a pair of 8 pink• trousers to _the hospital laundry and dry cleaning 
establishment. · A handkerchief removed from the ·1aundry and a towel 
found in the room which he shared with one or two other officers showed 
blood stains.· Scrapings from his fingernails also showed the presence 
ot:·blood and a litt.le sand. His right hand was swollen wi:th a slight 
abrasion. A half' cupful of sand vras found in a pair of socks recovered 
from the laundry. While the sand did not match that taken from the 
beach at the Smith Estate or the hospital beach (which matched each 
other) the adulteration, according to the Federal Bureau of Investi 
gation experts, couid have occurred while the socks were being worn 
~~~~ . . . 

. When questioned by Major Gasch on the night. of 23-24 Mareh, after 
an expla.,ation of his rights, accused stated that the soldier who had 
had an argument at the Casablanca with Mrs. Huber, a,d ,,hom he later . 
took to the Taboo Club and the Palms, was dark-completioned, with dark 
eyes and hair. This description in no way fits Corporal Gibson, who 

' is blond, with auburn or blond hair. He could in no way account for 
·the swarthy soldier whom he described but irisisted that only one 
soldier had accompanied him. He failed to tell ~ajor Gasch about 
having driven Corporal Gibson to the hospital. · 

While the most direct route i'rom the Smith Estate to the hospital 
was through Palm Beach over Ocean Boulevard and County Road, accused, 
who claime~. that he had never gone as far south as the Smith Estate 
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on Ocean Doulevard before 23 March., chose a route through West Palm 
Beach. Various reasons for making this choice may have existed, ·in
cluding his ereater fam:i,liarity with the route., his hope of obtaining 
transportation m6r-e readily, or the belief that it might afford the 
best opportunity for escaping detection. 

The testimony shows that on the night of the crime Mrs; Huber was 
drunk. Accused appears to have been sober and made no defense of in
sanity or of drunkenness. On 13 March 1944 a Retiring Board .had found 
no indication of insanity., but had fo1llld him incapacitated for active 
service by reason of •hysteria., conversion, severe•. However, accused 
did not contend that a recurrence of amnesia had obliterated the details 
of a.crime which he may have unwittingly committed, but stoutly main

.tained the position that he could account for all of his actions. · 

· There were no witnesses to what occurred that night on the Smith 
Estate beach. The autop 

0

sy did not a1sclose that sexual intercourse had 
taken place. There -w1ere indications in and near the car that there had 

·been a party. There 'were liquor, Coca-Colas and olives in the car,. 
together with paper napkins, a wine glass and other items, and deceased 1s 
clothes vrere scattered in the vicinity of the car. Accused did not 
return for the strand~d car, and it is a significant fact that, although 
according to his testimont the car could not be. located by him after · 
his alleged visit.to the r~st roam in the Pal.ms Cafe on the night g_f 
22 March, he made only a casual search for it and made no report of 
·its loss to· either the civil ~r military authorities.· 

Deceased was unquestionably strangled to death, and received at 
least three severe cuts .in her head. In the opinion of the Board the 
testimony shows beyond a reasonabl~ doubt that accused was the murderer.· 

5.. While all elements of an ~ffense must be proved, • it is well 
established that the proof may-be qy circumstantial evidence. It is 
equally well established that while absolute certainty is not essential, 
circumstantial evidence creating a mere conjecture Qr a .mere probability 
of guilt is not sufficient.· The guilt of an accused must be founded upon 
evidence,- which, under the rules of law, is deemed sufficient to ex
clude every reasonable hypothesis·except that of a defendant•s·gUilt. 
The circumstances must not only be consistent with guilt but inconsistent 
with innocence (16 C.J. 766, CM 23Y/66, Nicholl, CM-238435;_ Rideau). 

With respect to· the weight t~ be given such evidence, the Manual . 

states: 


•There is no generµ rule tor contrasting the 'Weight of cir 
cumstantial and direct evidence. The ass,ertion of an eye
witness., ~o is absolutely trustworthy in every respect may 
be more convincing than the contrary inferenqes that apPear. 
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. from the circumstances. Conversely, one or more cir 

cumstances may.be more convincing than a plausible witnessu 

(!A:CM, 1928, par. lpb). 


In the exercise of its function of determining whether the estab

lished circumstantial facts justify the conclusion reached by the court, 

and in arriving at its own conclusion that the accused is guilty as 

charged, the Board of P.eview has applied the basic principles above 

quoted to the closely wrought and unbroken chain of circumstances. 

It finds that the circumstantial facts exclude every reasonable 

hypothesis except that of accused's guilt and are not only consistent 

with guilt but inconsistent with innocence. The testimony of accused, 

both because of the established falsity of the statements made.by 


_him on most of the ir.lportant aspects of the case, his unconvincing 

excuses and his illogical actions, constitutes no force with which 

to destroy the positive testimony offered against him. 


Motive is not an essential element of the crime of murder (Wharton's 
:riminal Law, 12th bd., sec. 420, Underhill's Criminal 1'videnc.e, 4th 
Ed•., sec. 559, MCM,. 192~,; par•. 148a). It is necessary to establish 
malice aforethought~ but this element is presumed in a homicide such 
as has been established in the present case (Wharton's Criminal Law, 
12th Ed., sec. 419) and may likewise be established by circumstantial 
evidence. (Underhill 1s Criminal 

. 
Evidence, 4th Ed., sac. 557). . 

In discussing this topic in his Military Law .and Precedents, 2d 

Edition, page 673, Colonel. Winthrop -expresses the following views: 


•In every·case of apparently.deliberate and unjustifiable 
killing, the law presumes the existence of the malice nec
es3ary to constitute murder and devolves upon the accused 
the~ of rebutting the pr~sumption. In other wor~s, 
where in the fact and circumstances of the killing as com
mitted no defence appears, the accused must show that the · 
act was eithe~ no crime at all or a crime leps than murder; 
otherwise it will be held to be mµrder. at lawt'. 

The brutal method used to kill deceased fully justifies the conclusion 
that the crime was comnitted with malice aforethought (MCM, 1928, par. 
l48a). 

V,'hen the prosecution closed, defense made a motion for a 'finding 

of not guilty. It is the opinion of the board that the evidence ad

duced was sufficient to establish accused's guilt and that the motion 

was prpperly denied. . . 


The defense offered as its first witness Major Selinski, whose 
· testimony., as summarized in paragraph 4 of this opinion under the · 

section entitled •For the defense•, was received without any objection 
from the defense or prosecution. Some of the answers that were adduced· 
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by questiora submitted to ·,;itness, both by the prosecution and the de
fense, are susceptible of being considered hearsay and, in part, an 
attack on accused's good character prior to any evidence on that score 
by the defense. However, viewed in the light of the purpose for 
which Major Selinski 1s testimony was offered, his answers are found not 
to be inadmissible. .Accused ·made no contention that he was insane nor 

, 	 that an attack of annesia may have wiped 9ut his recollection of his 
having murdered deceased. On the other hand he very clearly r~lied 
on the existence of a ·state of amnesia and the probability of its 
recurrence in order to explain some of the conflicting statements 
made by him and to justify some of his otherwise unaccountab_le con
duct. The findings of the boards, of which Major Selipsld was a 
member, ostensibly bore out the defense's cont~ntion as to his neurotic 
condition, and, in the opinipn of the Board of Review, it was proper 
for the prosecution to interrogatA vn.tness as· to the basis for these 
findings. That some of the answers given reflect on accused's credi
bility-and appear to be conclusions not only of the witness but of 
others serving with him does not prevent their admission, particularly . 
as the witness had been interrogated initially by the. defense as to the 
board's findings. · It will also be noted that a part of the testimony 
re:f'lecting on accused was given in response to a question by defense 
counsel and that the proceedings of the Retiring Board·were offered 
in evidence by the defense. 

Even conceding that Major Selinski 1s testimony was inadmissible the 
record is so replete with competent testimony to establish accused's 
lack qf veracity, and his guilt of the offense charged that the Board 
of Review is of the opinion that accused's rights were not substan
tially injured by_ its admission. · 

6. War Department reco?"ds show that the.a~cused_is·Z7,years of . 
age. He enlisted 5 November 1940 and attained the grade of temporary 
staff sergeant. His character as an enlisted man was excellent and 
his Service Record contains a notation that he had been favorably con
sidered for the Good Conduct Medal. '.l'his record also contains an entry 
of his being entitled to monetary. allowance ,in lieu·.of' quarters by 
virtue· of. his marriage on 7 June 1942. He was honorably ,discharged 
8 December 1942, after attending Officer Candidate School, to accept 
a commission as Second Lieutenant, and entered on active· duty as.such 
9 tecember 19/42. Findings of-the Retiring Board th~t accused was 
incapacitated for active service by reason _of h:ysteria, conversion, 
severe, were not concurred in by the Surgeon General, because of the·· 
scantiness, inadequacy and insufficiency of the evidence •. RecOJn
mendation was made that the record be·returned for further study and 
clarification of diagnosis, but action on this recommendation was 
withheld by the War Department, pending final action on the findings 
of the court martial, held in the interiin. ' 

· .. 18 
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? • '.i.'he court was lt"gally constituted. No errors injuriously affect
ing the substantial rights of the accused vrere committed during the trial. 
In the opinion of' the Board of }teview; the record of trial is legally 
sufficient to ::;upport the findings of cuilty and the sentence and to 
warrant confirmation of the sentence. A sentence of death or impri
sonment for life is mapdatory upon conviction of a violation of Article 
of ·.,ar 92. 

---h-- ---~---__,,_-__,___,W~, Judge Advocate. 

Judge Advocate. 

Advocate. 

- 19 
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1st Ind. 

War Department. J.A.G.o •• 11 AUG 1944 · - To the Secretary of Vfar. 

l. &rewith transmitted for the action. of the President ar,t the reco.a. 
of trial and the opinion of the Board. of Review in the case of Second Lieu
tenant Marion R. Palomera (0-569684), Air Corps. ,. : 

2. I concur i;i. the opinion of the Board of Review that the record of 
trial is legally sufficient to support the findings and the sentence and 
to warrant confirmation of the sentence. I recomnend that the sentence 
be confirmed a.nd duly executed, e.nd·that the United States Penitentiary, 
Atlanta, ~orgia, be designated as the place of confinement. 

3. Inclosed. are a dra.ft of a letter for your signature transmitting 
the record to ehe President for his action, and a form of E.xeoutive action 
designed to ,carry into effect the foregoing reoomnendation, should such 
action meet with approval. · 

- ... 
?.wron c. Cramer, 

Maj or General, 
3 Incls. The Judge Advocate General. 

Inol.1-Record o~ trial.· 
.Incl.2-Draft of ltr. for 

sig. Seo. of·War. 
Incl.3-Form of Ex. action. 

{Sentence confirmed. G,C.M.O. 570, 16 Oct 1944) 

• 20 • 
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WAR DEP.ARTMENT 

Army Senice Forces 


In the Office of The Judge Ad.Toca.te General 

Washington, D.C. 
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SPXK 
Cll 268062 !4 JUN 1~4 

UN IT En· ST ATES ) THIRD AIR FORCE 

v. ~ Trial by G.C.M. • oonnned &t 
) Venice Anq Air Field. Venic_e. 

PriTate TOM L. SABO ) Flo.rida. 29 lta.y 1944. Dis
(42047800). 212lat Quarter ) honorable discharge and eon
maater Truck Comp~ . 
(Aviation). 14th Service 
Group (Chineae). Venice 
Army Air Field. Venice. 

) 
)
·) 
) 

tinement tor three (3) years. 
Disciplinary Barracks. 

Florida. ) 

BOWING by the BO.A.RD OF REVIEW 
LYON. ANDm'm. MOYSE and SONENFIEID. Judge Advocates. 

1. The Board ot Review has examined the record of trial. in the 
caae of the aoldier named above. 

2.· There is no n~ed to set forth the Specifications in f'ull. ex
' oept Specification 1, Charge III. In summary they are as follOll'a a 

. ' 
CHARGE Ia Violation of the 63rd Article of War~ 

Specification la Disrespect by accused toward hie superior 
officer on 16 April 1944. 

Specification 2 a Disrespect by accused toward his superior 
· officer on 19 April 1944. 

CHAJIGB II& Violation. ot the 65th Atticle of War. 

Speoifioationa Willfully disobeying the order of a non-. 
ooJlllli.ssioned officer then in the execution ot his -of'fice • 
on 20 April 1944. 

CHARGE Illa Violation of the 96th Article of War. 

Specification la In that Private Tom L. Sang. 2121st 
Quartermaster Truok Compacy (Aviation), 14th Service 
Group (Chinese), did. at Venice Army Air F.leld. Venice. 
Florid.a. on or about ·20 March. 1944. wrongf'ully make and 
utter the following disloyal statement against the United 
Sta.tea of .America, to wit& "I don't trust the white 
people and I don't ·aee •11¥ you do either". or words to 
that effect. 

http:Ad.Toca.te
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Specification 2t (F.i.nding of guilty disapproved by the 
reviewing authority). 

Acoused pleaded not, guilty to and was found guilty of all Specifications

and Charges. There was no evidenoe of previous oonviction. Aooused was 

sentenced to dishonorable discharge, total forfeitures, and confinement. 

at hard labor for three years. The reviewing authority disapproved the 

finding of guilty of Speoification 2, Charge III, approved the sentence, 

designated the United States Disciplinary Barracks, Fort Leavenworth, 

Kansaa, as the place of confinement, and f.orwarded the reoord of trial 

for action under Artiole of War so-}. · · 


3. The evidence supports the findings of guilty of Charges I and 
· II arid their Specifioations, and there is no question as to those find
ings. With r-'eferenoe to Specification 1, Charge III, the proof shows 
that accused used the words as alleged. Accused is a member of the Chinese 
race, and addressed his remarks to three or four Chinese members of his 
organization while they were at the driving range (R. 9-11). In the 
opinion of the Board of Review the language used does ·not amount to a 
disloyal statement against the United States of .America. For an enlisted . 
man to state that he does not trust the white.people is no .more a disloyal 
statement .against the United States of America than for him to state that 
he does not trust any other group or class of citizens of the United States 
as such. Neither-the Specification nor the proof supported the offense 
intended to be charged. 

4. · Since we are holding the record of trial legally insufficient 

to support Specification'! of Charge III, we are confronted with the 

problem.of the legality of the sentence. According to the table of 

lkximum Punishments the remainin~ of.fens es 'l&.rry a :maximum confinement 

of 1-1/2 years (MCM, 1928, p. 98). 


5. Fbr the reasons stated, the Board of Review holds the reoord of 
trial· legally insufficient to support the findings of gu!lty of Charge III 
and Specification 1 thereof and legally sufficient to support only so much 
of the sentence as involves-dishonorable di1cha.rge. forfeiture of all pay 
and. allowances due or to become due •. and confinement at hard labor for 
~-1/2 years.· 

. "' , Judge Advooate. ------+c~~......---
Judg e Advocate. 

___(._On__Le_a._v_e_.)_______., Judge Advocate. 

,I 

- 2 
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lat Ind.' 

War Department, J.A. G.O., ao JUN 1944 

TOa 	 Commanding General, 
Third Air Force, 
Tampa, Florida.· 

1 •. In the foregoing cue of Private Toa L. Sang (42047800), 
2121st Quartenm.·ster Truok Company (Aviation), 14th Sen:l,ce· Group 
(Chinese), Venice Ancy Air Field, Venice, Florida., attention ia in• 
vited to the foregoing holding by the Board or Review that the record 
of trial is legally insufficient to support the fi.ndinga of guilty 
of Charge III and Specification 1 thereof and legally 1ufficient to 
support only so much of the sentence as involTea dishonorable dis
charge, forfeiture of all pay and allowances due or to become due, . 
and confinement at hard labor for 1-1/2 years. Upon vacation by you · 
of the findings.of guilty of Charge III and Speoifioation 1 thereof 
and of 80 much of the sentence 8.8 is in excesa of dishonorable dis·
charge. forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for 1-1/2 yea.rs, you will ban authority 
to order the execution of the sentence. · 

2. \'ihen copies of the published order. in thil cue are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For ocm..venienoe of. reference a.nd'·to. facilitate at• 
taohing copies of the published order to the record in this cue, please 
place the tile number ot the record in braoketa,at the end·~r the pub
lished order, as tol101rsa · · 

(CM 258062). 
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WAR DEPARTMENT 
~ Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. (309) 

SPJGH 
CM 2,5810.$ 

~O JUL 1944 

·, 

U N I. T E D .S T A T E S 	 ) NORTHWF.STERN SECTCR 
) WESTERN DEFENSE C011WID 

v. 	 ) 
) Trial.by G.C.M.,.convened at 

Private ODCS S. CROSLIN ) Fort. Stevens, Oregon; 9 June 
(398.57603), Attached Un ) 1944. Dishonorable discharge 
assigned, DEML.Section, ) and confinement tor two (2) 
SOU 1924, Fort stevens, ) years. Disciplinary Bar
Oregon. 

1 ) racks. 

HOIDING by the BOARD CF REVJEW 
DRIVER, o•c~NNOR and Lal'TERHa3,Judge Ad;vocates. 

1. '!he record of trial in the case of the soldier named above has been 
examined by the Board or Review • 

. . 
2. . Tlle accused was tried upon the following Charge and Speci,f'icationi 

CHA.RGEa Violation of' the 96th Article of War. 

Specificaticn& In that Private ODOO s. CROSLIN, Attached Unassigned, 
DEMI, Section, Service Command Unit Number 1924, did, at 
Astoria, Oregon, on or about 14 M,zy- 1944, in violation of 
Section 23-1034 or the Public laws, State or Oregon, wilfully, 
unlawfully- and feloniously c<;ntribute to the delinquency of. a 
minor child, to wit, 1ilaxine Louise McCallister. · . 

The accused pleaded not· ,guilty to and was found guilty ot the Charge and . 
Specification. He was sentenced to dishonorable discharge; total forfeitures 
and confinement at hard labor tor five (5) years. The reviewing authority 
approved the sentence, reduced the period of confinement to two (2) years, 
designated the United States Disciplinar,y Barracks, Fort. Leavenworth, Kansas, · 
as the place of confinement, and forwarded the record or· trial tor action 
under Article or War 50!• . - · . . - _. · 

3. The evidence for the prosecution sh91JB that on -the ··evening ot ·14 
May 1944 the accused. entered the Reviera ~tre in Astoria, Oregon and sat· in 
a seat beside Maxine M:cCallister, nine yearf51 of age. l:le •scooted down" 1n his 
seat and placed his legs "around in front•, of' the child. The accused ns 
shaking.· He reached over. am placed his bend ca her lef't leg above the knee. 
Maxine felt something wet en her coat which was identif'i.ed as human seman. . 
Spot.s of' semen were also found ai the cap or accused and en _his shorts (R._5-2$). 

http:identif'i.ed
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4. For- the defense. The s,ccused testified that he had been drink
ing from about l o'clock 1n the.a!ternoca until he went to the theatre at 
about 8 o • clock tha~ evening. He .fell asleep and discovered llhen he , 
awakened that he had been •sleeping on• a little girl sitting next to 
hia. .Accused could not explain the spots o! semen but stated ~hat he · 
"might have had dreams• 'l'hen he !ell asleep.· Then accused also made an· 
unsworn stat'ement (Ex. 2) that he habit~ masturbated three or four 
tiJDee a d81', and that i1.' it was· dark or if he were alone he' would succwnb 
to his desires regardless 01' the place llhere he happened to be · and re- 
gardless of $.ey. people that ma;, be 1n his vicin1t7 (R. 29-31). 

. , 


· >• 'l'be accused was charged with the violation of a cr1m1nal .statute. 

o! the state of Oregon and the case was tried on the erroneous theo17 that 

the laws o! the State o! Oregon were applicable. The violation of a state 
law is ·not, necessarily- a violation of an Article of War unless the actl 
llhich cC11Stitute the offense would also constitute an offense under the . 
'.lfi;icle 	0£ War regardleH 01' the state statute (MCM, 1928, par• .lS2.2,J Dig.
Op. JAG 1912-40, sec. 4S4(l)). · 

1'ha question therefore remains for ccnsideration, without r~erence 
to the laws of the State of Oregon,. whether the accused canmitted an 
o.f'tense in violation of the 96th Article of War. · . There is no question that 
~he acts committed. by accused ccnstituted cc:nduct 01' a nature to 'bring dis
credit upon the military service, but as the accused ns not charged 1n the 

· Specif'1cation 'with the -specific acts constituting his misconduct it is 
necessary to decide whether the evidence 11 sufficient to show that he con
tributed to .the delinquency of a minor, the offense charged 1n the Speci
fication, · · 	 · 

'l'h11 ott,nse is entirely a creation of statute· unknown at cc:am~n 

law, and ~t c0n1titutei delinquency and contributing to del1J:lquency 11 
 i 

variously defined. under the ditterent statutes•. :tt· is, however, a general~
recog:cized offense, ·,. 

·J.rrr act 'Which manifestly- ~ends to Cl.UH &JV child to·beccme de
linquent ia contribut1ng· to ·the del!n:laene;r or that child {31 !m,Jur. 809). 
A delinquent .child i1 an infant ot not more than a specific age who· has 
Tiolated azq law or who ii incom.gible (Black!a Law Diotiona17, 3rd ed.). 
The t arm •delinquent chi.lc:lren• baa alee oeen defined as thoaa •wtio haTe . 
comit;ed off'enses aga.inst the law, ·or who are tound to. b• f'alling into bad 
hal>1.t1 , {14 R.C.L., sec. 48, P• 277). Juvenile delinquenq 11 a generic 
term, like c~. It eabrace1 ner.,thing trom murder to habitual truancr 
trca school. Oenerall.7 deliD_quent· children are children who have caumitted . 
SCIDI! o.ttense against the law, or who are found to be faJl1ng into bad · 
ha?its, or to be incorrigible, or Who kncnringq associate :with Vicious or 

- 2 
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immoral persons, or who are growing up in idleness and crime (31 Am. Jur. 

791). 


Under these accepted definitions it is clear that in order for 
aperson to caltribute to the delinquency ·or a minor child it is neces

sary that his ac~s in some way affect the minor adversely, such as tend

ing to make the child immoral, less law abiding or incorriaible. 


The evidence in this case shovrs that accused placed his hand, on 
the leg or a nine year old girl and masturbated while he ~s sitting be
side her in a motion picture theater. ·. She felt some wet spots on her coat 
llhich were later identified as semen but the evidence fails to show that 
me knew what accused was doing ar that she. was in any way affected b;r his 
actions. In the opinion or the Board of Review under the circumstanc~s it 
was not sharn that the acts of accused did contribute to or would maniJ festly tend to ca~se the minor to become delinquent. · 

' ' 

6. The Board or Review _is, therefore, of the opinion that the record 
of trial is legally insuff'icient to support,. the finding of' guilty and the 
senteme. · · 

1 

..k,.._;;;;;;..;..~-~--,....._·..JA~""'· ;w__J, ~udge Advocate •. ...;.::~,~~::;._.;;..; 

~-~--.-~--·-+-+-~-----·,,Judge Advocate.-«Xl~e).. 
____________-6Judge Advocate. 

- 3. 
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1st Ind • 

. 1 Au.g_ 19!/.War Department, J.A.G.O., ~ - To Commanding General, 
Northwestern Sector,Western Defense~ommand, Fort Lewis, Washington. 

1. In the case of Private Odos s. Croslin (398$7603), Attached Un
assigned, DOO. Section, scU 1924, Fort Stevens, Oregon, attention is in
vited to the foregoing holding .by' the Board of Review that' the record of 
trial is not legally sufficient to support the findings of guilty and the 
sentence, \lhich holding is hereby' approved. For the reasons stated in the 
holding by the Board of Review I recommend that the findings of guilty and 
the sentence be vacated. 

2~ Under the provisions of Article of War So½, the record of trial is 
transndtted for vacation of the sentence in accordance with the foregoing 
holdi~ and for a rehearing or such other action as you may deem proper. 

3. When· copies of the published order in this case a~ forwarded to 
this office thq should be acccmpanied by the foregoing holding and this in
dorsanent. For convenience of reference and to facilitate attaching copies 
of the published order to the record in this case, please place the file . 
number of the record in brackets at the end of the published order, as fo~lows: 

{CM 25810$). 

:Myron C. Cramer, 
Major General, ' 

The Judge Advocate General. 

l Incl~ 
. Rec. of trial. 

-4
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W/R DEPAR'l\lEIIT 

A~ Service Forces 
In the Office of The Judge Advocate General 

Washington, D. C. 

SPJGN 
CM 258108 

'7 JUL 194.t 
) AIDII AIR FORCES WES TERN 

U.N I T E lJ S 1' A T i,; S ) TECHlITCAL TRAINING COLlLWID 

v. 
) 
) Trial by G.c.u., convened at 

Second Lieutenant E:Ll.1ER E. 
) 
) 

Keesler Field, Hississippi, 
5 June 1944. Dismissal. 

1:'ERL.iA!; (0-583463), Section. 
c, 2121st .4.rrrry Air Forces 
Base Unit. 

) 
)
) . 

OPINION of the BOARD OF REVIEVf 

LIPSCOHB, SHEPHERD and GOLDEN, Judge Advocates 


1•.The record of trial in the case of the' officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advoc~te General. · 

2. The accused was tried upon the followine Charge and Specifi- .. 
cation: 

CH.Ale.GE: Violation of the 95th Article ot·war. 
I 

Specification: In that Second Lieutenant Elmer E. 

Perlman, Section c, 2121st Army Air Forces Base 

Unit (Emergency Rescue School), did, at Keesler 

Field, ilississippi, on•or about 14 Hay 1944, 

feloniously take, steal, and carry away Eighty

Four Dollars ($84.00), United States Currency, 

the property of '\'Tarrant Officer Junior Grade 

William S ~ Curran. 


He pleaded not guilty to and was found guilty of.the Charge and its 
Specification. He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of 
trial 'ror action uncier Article of nar 48. 

http:CH.Ale.GE
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J. The evidence for the prosecution- shows that on the.night of 
13-14 11ay 1944 the ·accused and Warrant Officer 11illiam S. Curran were 
quartered on the .lower.floor.of B.O.Q~ 13 at Keesler Field.· Their rooms 
were opposite each other arrl they were the .on}Jr ones quartered on the 
lower floor. ,Yihen Warrant Officer Curran· retired he had ,:'84 in his · . 
wallet. The next r,iornirig ·the money was missing and his wallet had been · 
placed in a different pocket of his.trousers.· He·reported 1the loss of 
the money ·to the Milltary Police, who -instigated an ;investigation in an . 
effort to find the culprit. On the everrl,.ng of. 14 May 1944 he announced his 
loss .in the card room of the Officers I Club where the accused was engaged 
in playin"5 cards and stated that progress was 1:ieing made in apprehending 
the thief by means of fingerprints left on· the wallet.. The same nig~t,. 
about 0200 o 1 clo~k, when··the .accused .and the Warrant Officer were alone, · 
the accused, told him _that he, the accused, had. taken ,the money and that 
he would return it.. The accused thereupon returned $50 and said he wouJd 
later return tr,· balance, Y,hich he asse;rted to be $25. This last SUlil. · 
was returned t, him at the end of the. month. Subsequently on ,the same· 
morning the accused voluntarily admitted to the -'organization's intelli 
gence offi:cer that he had taken the money. and that he had -returned it 
because he l,as sorry and his conscience was hurting him •. · The intelliience · 
offi.cer denied that any hope for a minor punishment .had .been· extended to 
the accused (R. 6-13; 13-17). · 

. Thereafter on. 1$ May 1944 the ao~sed, after 'he had been apprised 
· of his rieLt to speak or remain silent unc.ie!" ·the 24th ·Article _of W~r., · .. · 

executed a sworn statement admitting his gu{lt whi"ch· he soug:qt. to mitigate 
by showing that ha had been drinking _and that, ."although he had secreted 
the money under the-porch of '!;he barracks for.a while, ·he:had so'l,1.ght to · 
return it as soon as he realized what he had ·done. This statement was 
given to the organization's provost officer who made no :Lnoic:ation to·.. 
the accused that he would receive a minor punishment (R.17-22;° Pros •.·:fux. 1).. .' . . 

... 4. The evidence for the defense was ·adduced th~ugh the testimoey of. . · 
the ac::cused vr.:10., after explanation· of his rights as a witness., . test:Ltiect·· 
that qn Saturday night, 13 'May 1944., he had. drunk. abo_ut eight bottles of:· 
beer by midnight; that thereafter he went to a night club where he drank 
about "six, or eight" drinks- of_ bourbon whiskey; ·that he returned to the 
barracks shortly after. 0!200 o'clock l4 Hay: 1944.;- that' he··.there extracted 
from the ,warrant officer' s·wallet $75. in c~rencn :which _he hid ~der the. 
steps of the barracks in order to eve,de ·detection in the event· of a. · · 
Ifshakedown" j that he then retirec:i for ·the. night; tha~ the next morn;ing ' . 
he recalled with difficulty where he had placed thei. money; that he was ·. · 
unacquainted :w.i. th the warrant officer bui;, endeavor.ad to. locate him; and 
tha_t, afte1' he had interrupted a . searc~ of. his room 'he had gone to the 
Officers' Club whe!"e he played .cards .during the eveaing., ),.o~irig several· 

-·2-
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dollars and paying a debt of $10 for which he used part of.the money he 

had taken. During the game he had· heard the warrant officer mention his 

loss and thereby ascertained the identity of the person from whom he "had 


. taken the money but did not hear him say anything about the milltary police 

having any clues as to the identity of the thief. Under. the pretext of 


. waiting for a lone distance telephone call, he remained ·at the ·club until 

he and the·warrant officer were-alone when he told his. story: to the warrant 

officer and returned $50 to him and promised to return the balance. He had 


- admitted his dereliction to· the warrant officer and returned part of the 
money becausQ his conscience was bothering him and not because he was appre
hensive of being detected. He had made .his voluntary: admissions and sworn 

' statement because of his conscience and al~o beoause he had received the · 
impression that by so .doirtg he would receive a minor punishment although the 
offense was not of a niinor character. He had not taken the money because he 

·.was in debt as he owed only $25 ~d bad some· of bis own money in his possession.. 
He was-unable, to give any reason for bis taking the mO!)ay and did not contend 
t.hat .his drinking had rendered him intoxicated to the extent of drunkenness 
(R. 22-37) •. ' ,, 

1 
.. • F~u letters from acquaintance·s attesting to his prior good . 

character were- a9Jllitted into evidence 'Without oll!ijection~ · Evidence of his 
honorable-discharge from enlisted service with a character rating of "ex
cell@ntu, dated 12 November 1943, T,as also received into evidence w.ithout 
objection as was a copy of his o.ffi~er 1·s _qualification card showing a rating 
of •excellent". ·for the only period for vthich he. had been assigned to a specific 
assignment and for which he had been rated (R. 3~-39; Def. Ex. 11All-ttFtt). 

s. ··The Specification alleges that the accused at Keesler Field, M:issis
. sippi, on or about 14 May 1944 feloniously took, stole, and carried· cfVray 

$84, United States currency, the 'property of WaITant. Officer· Junior Grade. 

William s>eurran•. The 'offense alleged is __ that of larceny.r.hieh is· de
fined as. follows: . . . . .\ .. 


• • ' ' ,.~. ¥ •• ' 

~Lar~eny is the taking and carryiiig a~y by 
trespass, of-personal property ..which·the trespasser 

· !mows. to belong either generally. or ipecially to an
other, with intent to depr:i,ve such owner p.ennanently 
of bis property therein. (Clark).- - . · . . .. 

•Once. a, larceny: is coI!mli tted.,, a return of the 
property or payment· for it is no defense to a charge 
of larceny. * * *" (M.C.M., 1928., par. 152g). · 

.Vlhile the offense is ordinarily charg~d as· Violative of Article of:_ War 

93, it is also:violative -of Article of War 95 since it is a crime in- . 


->



I 
(Jl9J
•.·' 

volving moral turpitude and as such inherently amounts.to conduct un
becorrd.ng. an officer and a gentleman (H.C.M:., 1928, par. 151) • 

.The evidence for the prosecution· shows that the accused at the 

time and place alleged deliberately stole the·sum of ~4 in cash from 

Warrant Officer Curran. He secreted.the stolen money and used.part of 

it for his own purposes. From these acts his intention permanently to 

deprive the owner of his property therein is inescapably impelled. 

Thether his return of the greater part thereof was motivated by qualms 

of conscience or fear of apprehension is innn.a.terial because in neither 

event is the offense obliterated. The accused's own testimony fully 

corrnborates that of the prosecution and sounds.weakly only in mitiga

t:i.on. · The evidence,. therefore, establishes beyond·a reas·onable doubt 

the accused's guilt and fully supports the ~ourt 1 s finding_ qf guilty 


' of t)le Charg.e and its Specification. 

6. The· accused is about 22 years old. The .·.-rar Depart~ent records 

show that he had enlisted service from 11 June 1942 to 12 ;fovember 1943; 

that he was commissioned a second lieutenant on 13 November 1943; and 

that he has been on active duty as an of.f.i.cer sinqe that date. 


7~. The court.was legally constituted. No errors injuriously af

fecting tha substantial rig;hts of the accused .yere committed during the 


· trial. For the reasons stated the Board of Review is of the opinion that 
the record of trial is legally sufficient to support the findings of guilty 
of the _Charge and its Specification and the sentence, and to warrant con- .. 
firmation thereof. llismissal is :nandatory upon conviction of a vioJa tion 
of Article ·of War 95.. · · 

http:becorrd.ng
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1st Ind. 

W9:1"'Department., J • .A..G.O• ., 2,.0 JUL _1944 - To. the Secretary of War. 

l. Herewith .transmitted for. the action of the President are 
the record of trial and the opinion of the Board of· Review in the· 

'· case of Second _Lieutenant El.mer E. Perlman (0-583463), Section c., 

2121st Army Air Forces Base Unit: · 


_2. I ·concur in the opinion of the Board of Review that-the 
record of trial is legally su!ficient to support the findings and 
sentence and to warrant confirmation thereof. I recommend that 
the sentence of dismissal. be confinn.ed and ordered executed. 

3. Consideration has·been given to a letter conc~rning the 
aq_cused fran the Honorable Albert w_. Hawkes, United States Senate, 
urging clemency for the accused. · 

4. Inclosed are a draft of a letter for your signature., trans:
/ 	 mitting the· record to the President for his action, and a :f.'.orm of l 

Executive actio~ designed to carry into effect the foregoing recom
mendation.,. should such action meet with approval.. · 

~~-.~~-· 
Myron c. Cramer., 

llajor General.., . 
The Judge .Advocate General.. 

4 	Incls. 

Incl.· l - :Record of trial.. · 

Incl.--2 - Df't. ltr. for. 


· - sig. S/w. r 


Incl. 3 .. Ltr~ dated 23/6/44. 

Incl. 4 -·Form of action. · 


(Sentence confirmed. G.C.K.O. 477., 1 Sep 1944)
I 

http:confinn.ed


/ 



WAR DEPARTMENT 
J.nrry Service Forces 

In the Office of The Judge Advocate General 
Washington., n. c. (,319)., 

SPJGQ 
CM 258165 

U N I T E D S T A T E S 	 ) 
) 

v. 	 ) 
·) 

Second Lieutenant LE'VI B. ) 
THOMAS,; JR. (e-;ll03966)., ) 
War Department Unassigned., ) 
(formerly 1312th Engineer ) 

· General Servi~e Regiment). ) 

ARMY SERVICE FORCES 
8TH SERVICE COMMAND 

Trial by G.C.M•., ~onvened at 
A~S.F. Tra,jning Center., Camp 
Claiborne., Louisiana.,? June 
1944. Dismissal., total for
feitures and confinement for 
ten (10) years. 

OPINION oi' the BOA.RD OF REVIE.W 
ROUNDS., GAMBRELL and FREDERICK., Judge Adv9cates. . 	 . 

l. '.i."'he record or trial in the case of the of.ricer named above has 
been examined by the Board oi' Review and the Board submits this, its 
opinion., to The Judge Advocate General. · · 

2•. The accused was tried:upan the following C~es.and Speci• 
t'icationsa 

CHAIDE Ia Violation or the 	95th Article ot war. 

Specii'ication la ·In that Second Lieutenant Levi B. Thomas., 
Jr., War Department unassigned, Camp Claiborne, Louis
iana., formerly 1312th Engineer General Service Regiment, 
did, at Camp Claiborne, Louisiana,·on or about 3,Nov
ember 1943, with intent to defraud, wrong.fully and un
lawfully make and utter to Officers• Club No. 3, Camp 
Claiborne, Louisiana, a certain check, in words and 
figures as follows, to 'rlta •Alexandria, La., Nov~ 3, 
1943., Miners· and Merchants Bank, Ft •. Huaclcuca, Ariz. . . 
Pay to the order of orticers Club #3, $30.00, Thirty · 
& 00/100 Dollars, signed L.B. Thomas,; Jr.•, and bJ' 
means thereof, did .fraudulently obtain .frOlll Oi'ticers • 
Club No. 3, the sum of $Jo.oo,·1awf'ul money ot·the 
United States, then well knowing that he did not have 
and .not intending that he should have ·su!ficient runda 
in the Miners and Merchants Bank .for the pqment ot 
said check. 

Spec1.f1cat1o;n 2: Same form as Specification 1, but alleging 
check dra.,m on same bank, dated 3 November 1943 ~le 
to order o! Officers• Club No. 3, ma.de and uttered to 



(320) 

Of!icers• Club No• .3, at Camp Claiborne, 'Louisiana, 
and fraudulentJ.¥ obtaining thereby $40.00. 

Specification .31 Same form as Specification 1, but alleging 
check drawn on same bank,.dated 9 October 194.3 payable 

· · to order of Cash, made and uttered to the Post Exchange,· 
. at camp Claiborne, Louisiana, and fraudulentJ.¥ obtain

ing thereby $10.00 

- Specification 41 Same form as Specification 1, but alleging 

check draim on same bank, dated 1 November 194.3 payable 

to order of Cash, made and uttered to the Post Exchange, 

at camp Claiborne, Louisiana, and fraudulently obtain
ing thereby $10.00 ' 


CHARGE n: Violation of the, 61st Article of war. 

Speci!ication la In that Second Lieutenant Levi B. Thomas,
Jr., War Department unassigned, Cazi;ip Claiborne, ·Louisiana, 
formerl.¥ 1312th Engineer General Service Regiment, did 
without proper leave, absent himsel! fran his station 
at Camp Claiborne, Louisiana, ·£:ran about 5 November 194.3, 
to about 6 December 1943. 

Specification 2a In that Second Lieutenant Levi B. Thomas, 
Jr., War Depart.ment unassigned, Camp Claiborne, Louisiana, 
formerly 1312th Engineer General Service Regiment, did, 
without proper leave, absent himsel! .tran his station at 
Camp Claiborne, Louisiana., i'l'om about 4 January 19.44, to 
about 10 May 19.44. 

CHARGE lliz Violation o:t the 69th Article .of War. • 

Specifications In that Second Lieutenant I.avi B. Thomas, Jr., 
war Depart..ment unassigned, Camp Claiborne, ~siana, former
ly 1312th .Engineer General Service Regiment, having been 
duly placed in arrest at C~ Claiborne, Louisiana, on or 
about· 2 October 1943, did~ on 5 November 1943, break his said 
arrest before he was set at· liberty by proper authority. 

. .: ' ' 

CHARGE IV1 Violation of the ·94th Article o:t War. 

Specification la In that Second.,Ueutenant I.avi B. Themas, 
· Jr., War Department una.ssigned,1 Camp Claiborne, l,ouisiana, 

f'ormerly 1312th Engineer General Senice Regiment, did, at· 
Baltimore, Maryland, on or about 18 November 1943, will
fully and felonioualy' present for approval and payment a 

· claia against the United States to Lieutenant Colonel Will 
iam J. Mc:Manus, Finance Departaent, an o!!icer o! the 
United States duly authorized to approve and pq such 
claims:; 1n the amount ot $170.001 as a partial payment 

,, 
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for pay and allowances alleged by the said Second 
Lieutenant Levi B. Thomas, Jr. to be due him as an 
officer of the il:rrrry of the United States for the month 
of November 194.3, which claim was false and fraudulent 
in that the· said Second Lieutenant Levi B. Thomas., Jr. 
11:as absent without proper leave from his station £ran about 
5 N,ovember 194.3, to about 6 December 1943, and was not , . 
entitled to claim or receive any pay and allowances during 
said period of time, and which claim was then known by the 
said Second Lieutenant Levi B. 'l'homas., Jr. to be false and 
fraudulent. 

Specification 2: .Similar to Specification 1., but alleging 
presentation of false claim. at Columbus, Ohio; 9 November 
1943, to Colonel John L. Scott., Finance Department., in 
the amount of $85 for partial payment for pay and allow
ances due for month of November 1943. . · 

Specification 31 In that Second Lieutenant Levi B. Thomas, . . 
Jr• ., War Department unassigned., Camp Claiborne., I,ouis;1.ana., 
formerly 1312th Engineer General Service Regiment., did., at 
Fort Jay.,.New York., on or about ll November 1943., will
fully and feloniously present for ~pproval.and payment a 
claim against the United States to Captain John s. Schulte., 
Finance Department., an ofi'icer of the United States duly 
authorized to.approve and pay such claims, in the amount 
of $286.70., for pay and allowances alleged by the ·sa1d 
Second Lieutenant Levi B.· Thomas.,· Jr. to be due him as an 
officer of the .Army of the United States for the mbnth of 
October 194.3, which claim~ false and fraudulent in that 
the said Second Lieutenant Levi B. Thomas, Jr. had previously 
been paid all of·the pay and allowances due him for sa.id 
month and was not entitled to claim or receive arrl further pay
and allowances for said period of time., and which claim was then 
known by the said Levi B. Thomas.,. Jr.· to be false and fraudu
lent! · , · 

Specif'ication 41 · Similar to Specification l., but alleging 
presentation of false claim at Philadelphia; Pennsylvania, 
17 November .1943, to Colonel A•. c. H~den, Finance Depart
ment, in the amount of .$60 tor p~tial payment for pq and 
allowances due for month of November 1943. · 

.Specification 5: Similar to Specification 3, but alleging 
. presentation of false claim. at Fort Dix., New Jersey, 
·23 November 1943, to Lieutenant Colonel T. P. Gilmore., 
Finance Department, in the.amount of $286.70 tor partial 
payment for pay and allOW'ances due for month of October 
1943. ' 

. . 

Specification 61 Similar to Specification l., but alleging pre
sentation of false claim at Fort Belvoir, Virginia, 26 . • · 

- 3 
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November 1943, to Lieutenant Colonel P. H. Lawrence, 
Finance Department, in the amount of $230.00 for 
partial payment for pay and allowances due for month 
of November 1943. 

Specification 7: In that Second Lieutenant Levi B. Thomas, 
Jr., War Department unassigned, Camp Claiborne, Louisiana, 
formerly 1312th Engineer General Service Regiment, did, 
at Boston, Massachusetts, on or about 30 November 1943, 
willf'ully and feloniously present for approva1 and payment 
a claim against the United States to Captain L. H. Malley, 
Finance Department, Agent Finance Officer at Boston, Mass
achusetts, acting for Lieutenant Colonel H. s. Ruth, Finance 
Department, an officer of the United States duly authorized 
to approye and pay such claims, in the amount of $285.30, 
for pay and allowances alleged by the said Second Lieutenant 
Levi B. Thomas, Jr. to be due him as an officer of the Arrrr:/ 
of the United States for the month of November 1943, which 
claim was false and fraudulent in that the said Second Lieu
tenant Levi B. Thomas, Jr. was absent without proper leave from 
his station from about 5 November 1943, to about. 6 r.ecember 
1943,· and was not entitled to claim or receive a.ny·pay and 
allowances during said period of tim~,- and which claim was 
then knOlfil by the said Second Lieutenant Levi B. Thomas, 
Jr. to be falae and fraudulent. 

Accused pleaded guilty to, and was found guilty of, all of the Charges and 
all of the Specifications thereunder. No evidence of previous convic
tions was introduced. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due and to be confined 
at hard labor for twenty years. The reviewing authority approved the . 
sentence but reduced the period of confinement to ten years and forwarded 
the record of trial for action under Article of 17ar 48. 

3. Accused's pleas of guilty to all of the·Charges and.all of the 
Specifications thereunder constitute a judicial ·confession of guilt• 
.Although no further presentation of evidence was required under these 
circumstances the prosecution properly introduced certain admissible and 
·undisputed evidence into the record of trial so that the court mignt have 
before it a detailed elaboration of the va,z:ious facts material to the 
bare Charges and-Specifications for consideration, either in mitigation 

.or aggrav~tion of the offenses involved, in assessing an appropriate 
sentence -~ ~- · 

It was established that accused was in the military service of the 

United States both at the time the offenses here alleged. were committed 

and also at the time of the trial (R. 21-43). 
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4. As to Charge II (AW 61 AWOL) and Charge III (/u1 69 Breach of 

arrest). Accused, 'Who was then assigned to the 1312th Engineer Genera;L 

Service Regiment at Camp Plauche,· New Orleans~ Louisiana had been . 

legally placed in arrest in quarters on 2 October 1943 (iros• .Ex:. L). 


·Without being released by proper authority he breached this a.n-est on 
5 November 1944 (Pros. .Ex:. L., K). On 6 December 1943 he is recorded 
as in arrest at the Army Air Base, Jackson, Mississippi (Pros• .Ex:. L) 
and is shO'llll as returned to a.n-est in quarters at the Engineer Unit Train-. 
ing Center, Camp Claiborne, Louisiana, on 11 December 1943 (Pros • .Ex:. H,
M). This absence covers a period of five lf8eks and one day. 

On 4 January 1944 he again went absent-without leave (Pros. Ex. 

M, N, P) and so re_mained until he was arrested by the Provost Marshal of 

Camp Plauche, New Orleans., Louisiana and returned to Camp Claiborne, 

Louisiana as shown by the morning report of the latter camp on May 10th., 

1944 (Pros. Ex. O). The total period covered by both absences is about 

.tive J110J1ths, one week and a day. · · 


. 5. .ls· to Charge I (AW 95 - making and uttering worthless checks on 
four separate occasions - 4 Spe~s.). On 9 October 1943., accused made 
and secured p~t from the Post .Exchange, Camp Claiborne., Louisiana, 
·ot a cheek in the amount of $10.00, drawn on the.Miners and Merchants 
National Bank, Fort Huachuca, Arizona (R. 16, Ex. G). ·The check was· 
returned by the bank with the notation •not sufficient. funds• (R. 16, 
Elc. G). On 1. November 1943, accused repeated his action., obtaining a 
like &m0UJ1.t !ran the .same source., the check being drawn on the Miners 
and Merchants Banlc, Fort Huachuca, Arizona, the second drat't being re
turned by drawee bank for a like reason as the first (R. 151 16;. Elc. 
F). . On 3 November 1943, accused made and· secured payment frcn -Engineers 
Officers• . Club No. 3, :Camp Claibome, Louisiana,; of · two checks dr&1n1 · 
on the 1iiners and Merchants Bank.,. Fort Huachuca, Arizona; one in the · 
amount o£ $44,.00 and.the other for $30.00 (R. 10., 11; Ex. A, B) • .A.f'ter. 
about one week both checks were returned to the Officers• Club unpaid., 
marked •NSF• (R. ll, Ex~ ·.A., B). At the time these checks were uttered, 
the accused knew that he did not have sufficient funds in the bank for 
the p$nent of the checks (Ex. H19A)'. · 

6. .ls to Charge IV (AW 94 - presenting seven false claims against 
U.S. seven specs.). ·During the month o£ .November 1943, and while accused 

was in an absent without leave status, he presented to various Fillance . 

Officers. f&lse leave orders indicating that he was on official leave 

£ran hi.s, sta.tica, Camp Claiborne, Louisiana (Ex. T, z, AA., cc., FF). As 

a result ot tbeM orders and upon such other representations a.s acc.i~ed 


. was 	able to make, the several Finance Officers· were induced to' prepare 
tar accused seven false claims made on WD Form No.· 336-Revised, and 
accused received p~ent in the aggregate sum of $1403.70 (Ex:. s, w, 
z, il, cc., DD, EE). Payments were received as follows.a 

At ~altimore, Maryland, $170.00., 18 November 1943 (R. 33)1 

.lt Columbus, Ohio, $85.00; 9 November 1943 (R. 33); . 

J.t Fort Jq, Nev York, $289.70, ll November .1943 (R. 33h 
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At Philadelphia, Pennsylvania, $60.oo, 17 November 1943 (Ex. AA); 

At Fort Dix,' New Jersey, t286.70, 23 November 1943 (Ex. BB); 

At Fort Belvoir, Virginia, $2.30.00, .26 November 194.3 (Bx. DD)j 

At Boston, Massachusetts, ,285 • .30, .30 November 194.3 (Ex:. FF). 


7. The accused· havillg been instructed by the Law Member in open 

court as to·his rights as witness in his own behalf elected to testify 

under oath (R, 37). , 


In substance his testim~ may be summarized as !ollowsa 

He had no reason !or obtaining the pa.rti.al payments during the month 
o! November or for the giving of 'the worthless checks {R. 40., 41). He 
expressed concern about the checks he gave_ to the Post Exchange. (R. 40, 
41). He offered no evidence' inconsistent with his plea of guilt. By 
1.n!erence he attempted to attribute his cf!enses to family di!.ticulties 
and to. his disappointment in his failure of assignment to a nonca:nbat 
outi'it as a result of disposition board proceedings at Beaumont Oen~ral, 
Hospital. He stated ·that under orders published by the War Department · 
he either would have been discharged or placed on inactive dut7 status; 
that neither would be satisfactory- to him in vie,r of his six years o!. 
J.rrrq service; that he had accepted the J:rrlr3' as a career and that he 
did not wish to return to civilian lite. A burst ear dr.um resulting 
!ran an explosion, his !ear that he could not.perform combat duty-, and 

. danestic difficulties were circumstances and conditions at the time 
, he committed the of'!enses which he felt I had p'roduced f!uch a mental con-:. 

dition that he did not consider himself capable of distinguishing · 
between right and wrongJR. 38-43).. · 

. ' No other witnesses were called -Qr other oral test~ or documen
tar,r. evidence o:t'.i'ered by the ..defense. The ev+dence presented by: the ; 
pro·secution consists in tht main of exhibits, depositi'ons, oral testi- . 
mo117 and stipulations. These last were signed·by accused ·an~ his counsel. 
Accused's confession was not received in evidence until its vol'Unt&r;r 

· chal'.acter had been established. Aside trom his. pleas there is su:f'ticient 
evidence 0£ record to justify accused's con-riotion~ · - · 

·' . 

·s. Although no evitience ot previous convictions was presented the·. 
following circumstance 1a related b7 the Staff Judge_ Ad'i'o.cate, ~th 
Service. Comma¢, in bis .review o! this case. - · 

•Accused has had one previous trial by' general court- ·. 
martial for the of.tense ot beiilg drunk in cap on 15 September 
1943 in violatiOD o! utiol• o! War 9<,.. Trial n.a had 18-25 

· October 1943, 5 November 1943. · li$ pleaded not guilty to the 
specification of tJle charge .and to the" eharge~ He. was !ound guilty 
and· sentenced to be dismissed the -senioe. Before eJ;eCuticn , 
ot the sentence, however,.the !1nd1ngs and sentence·are c11S,..: 
approved !or the reason that the sentence ll'U" cQnaiderecl too 
severe !or the ·ot!ense proved,· and a rehearing was ·ordered by the 
appointing author.iv. The_ .ottanse tor which the a,ocued was here 
corm.cted followed ~honl.1":• ;.'. · · · 

.~.·-· 6,

http:author.iv
http:pa.rti.al


(325) 


. 9. War Department records disclose that this officer is 26 
years of age and is single. He is a high school graduate but has 
had no college training. He entered the regular army on 10 December 
19.'.37 as an enlisted man and attained the grade of technical sergeant. 
He was appointed and commissioned a second lieutenant, Army of the 
United States, on 16 September 1942 after having completed the prescribed 
course at The Engineer School, Fort Belvoir, Virginia. 

. 10. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during 

· the trial. In the opinion of the Board of Review the record of trial 
is legally- sufficient to sup;iort the findings and sentence and to war
rant confirmation of the sentence. Dismissal. is mandatory upon con
viction o! Article of War' 95 and is authorized upon conviction of a , 
violation of either ~cle of War 61, 69, or 94. 

____(_o_n_l_ea_v_e_)________, ·Judge Advocate. 

/jJ.,&ru.u, h,£1,.£_~J~~e Advocate. 

~c/mttc,. Judge Advocate. 
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1st Ind. 

War Departmen~., J.A.o.o•., 1 ~ AUG 1944 -:- To the Secretary of War. 

l. Herewith transmitted for the action of the PNsident are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Levi B. Thomas, Jr. (0-1103966)., War Departnent 
Unassigned (Formerly of 1JJ2th Engineer General Servic~ Regiment). 

2. I concur in the opinion of the Board .of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation of the sentence. I recozmnend that the 
sentence as approved by the reviewing authority be confinned and carried 
into execution., and that the Federal Reformatory., El Reno, Oklahoma.,· 
be designated as the place of confinement. 

J. Inclosed are a draft of a·letter for yqur signature transmitting 
the record to the President for his action, and a form' of Executive action· 
designed to carry into effect the above recommendation., .should .such action 
meet with approval. · 

l.fyron c. Cramer, 
Major l~neral., . 

- The Judge Advocate General. 

3 Incls • 
.1 - Record of trial. 
2 - Dft. ltr. for sig. 
. . of _s;-..r. 


3 - Form of action. 


(Sentence as approved by reviewing authority confirmed. 
G.C.M.O. 460, 26 Aug 1944) 
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~ Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 


SPJGV 
CM 258171 

6 JUL 1944 
U N I T- E D S T A T E S 	 ) ARMY AIR FORm3 

) CENTRAL FLYING TRAINING COMMAND 
v. 	 Trial by' G.C.M• ., convened at 

Midland Anrr Air Field, 
First Lieutenant JOHN S. - Midland, Texas, .30 May 1944. 
LUCAS (0-728294), Air ~ Dismissal and total forfeitures. 
Corps. 

l 

OPINION ot the BOARD OF REVIEW 
TAPPY, HARiVOCO and TREVETHAN, Judge Advocates 

· l. The Board ot Review has examined the record of trial in the 
case ot the officer named above and submita this, its opini.911, to ·The 
Judge Mvooate General. 

2. The accused was tried upon the following Charges and Speci.ti 
oations: 

CHARGE Is Violation of the 96th Article of War. 

Specitication ls In that First Lieutenant John s. ·Lucas, 
Air Corps, did, at Decatur, Alabama, on or about 
15 March 1944 with intent to defraud, rong.f.'ully and 
unlawrul.ly make and utter to the Cornelian Hotel a 
certain check in words and f'igures·as followss 

San Antonio, Texas, 3/15/1944 No._ 
.30-65 

NI.TIONAL BANK OF FORT SAM HOUSTON 
at San Antonio 

Pay to the 
Order ot Corneli§n Hotel $ 45.76 

22 	 I. • 
Forty-five and _______oo__________ DOLLARS . 

0-728294 
John S, Lucas lat Lt, A,C, 

.:.1
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and did fraudulently pass said check to the said 
Cornelian Hotel in payment of a hotel bill due by 
him to said hotel in the amount of $45.76, then 
well knowing that he did not have, and not.intending 
that he should have, sufficient funds in the National 
Bank of Fort Sam Houston at San Antonio, Texas, for 
the payment of said check. 

Specification 2: J.lleges similar offense to that set forth 
in Specification 1, the check being dated 17 March 1944 
and payable to cash in the amoW1t or $150. 

Specification J: Alleges similar offep.se to that set forth 
in Specification 1, the check being dated 17·Marcb 1944 
and payable to cash in the amount or ~o. 

Specification 4: Alleges similar offense to that set forth 
in Specification 1, the check being dated 20 March 1944 
and payable to Gayso Hotel in the amount-of $75. 

Specification 5: Alleges similar offense to that set forth 
in Specification 1, the check being dated 26 March 1944 
and pay-able to the Officers Mess in the amount or $10. 

Specification 6:. Alleges ~imilar offense to that set forth 
in Specification 1, the check being dated 26 March 1944 
and payable to the Officers Mess in the amount of $10. 

Specification 7: In that First Lieutenant John S. Lucas, 
Air Corps, did, at Odessa, Texas, on or about 7 April 
1944, commit an aggravated assault and battery u:pon 
Fay Henderson by wrongfully striking her on the face 
end body w~th his bands, the said Lieutenant Lucas 
then and there being an adult male, and the said Fay 
Henderson then_ and there being a female. 

CHARGE II and Specification~ 1-5: (Withdrawn by direction 
of appointing authority). 

ADDITIONAL CHA.RGE I: Violation of the 94th Article of War. 

Specification: In that First Lieutenant John s. Luoas, Air 
• Corps, 	did, at Midland Army Air Field, Midland, Texas, 

on or about 7 May 1944, knowingly and willfully apply 
to his own use and benefit one Command Reconnaisance 
vehicle, value about one thousand dollars ($1,000.00), 
property or the United States, furnished and intended 

- for the mil!tary service thereof. 

-2
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ADDITIONAL CHARGE II: Violation of the 96th Article of War. 
Specification 1: Withdrawn by direction of appointing authority. 
Specification 2: · In that First Lieutenant Johns. Lucas,

Air Corps, having been restricted to the limits of 
Midland Army Air Field, ltl.dland, Texas, did, at 
Midland Arfr!'J JJ.r Field, Midland, Texas, on or about 
7 ~Y' 1944, break said restriction by going to the 
clty of Midland, Texas. · 

Charge II and its five Specifications and Specification 1 of Additional. 
Charge II were withdrawn by the prosecution at the coJ:llllencement or trial 
by direction or the appointing authority. The accused pleaded not 
guilty to and was found guilty of all Specifications and Charges. No . 
evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service·and to forfeit all p&y and allowances due or 
to become due. The reviewing authorit7 approved the sentence and 
forwarded the record of trial for action under Article of War 48. 

3. ill of the evidence offered b7 the prosecution in support 
of the first six Specifications.of Charge I was b7 stipulation of fact 
entered into by the prosecution, defense counsel and the·accused (R. 9; 
Pros. Ex. 1). The evidence so stipulated is subst..antially as follows: 

Specit'ication· l •. On 15 March 1944, the accused ma!ie and 

uttered a check to the order of Cornelian Hotel, Decatur, Alabama, in 

the amount ot $45.76, drawn on the National Bank of Fort ·sam Howston,. 

San Antonio, Texas, which was tendered to the· payee in payment ot a 

hotel bill. When the check was presented for payment to the. draw~e 

bank, the accused had insufficient funds on deposit to pay it and it 

was .dishono:ted (Pros. Ex. l) • · · . 


Specification 2. On 17 March 1944, the accused made and 

uttered a check to the order of cash in the amount ot $150, drawn on 

the National Bank of Fort Sam Houston, which was delivered by accused 

to one Ralph Prichard in payment of a gambling debt. When the check 


, Waif made and also when it was presented for payment to the drawee 
bank, the accused had insufficient funds on deposit to pay it and it 
was dishonore_d (Pros. Ex. l), ·. . · ·. . 

Specification 3. On 17 March 1944; the accused made and 

uttered a check to the order of cash in the amount of $90, drawn on, 

the National Bank ot Fort Sam Houston, which was.delivered to some 

person, name unknown, in payme~t ot a gambling debt. The check was 

negotiated to the Gayoso Hotel Company, Memphis, Tennessee, which 
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paid the faee amount thereon to the holder. When the check was 
written and also when it was presented for payment to the drawee 
bank, the accused bad insufficient funds on deposit to pay it and 
it was dishonored (Pros. Ex. 1). 

Specification 4. On 20 March 1944, the~cC#Sed made and . 

uttered a check to the order of "Gayso Hotel" in the amount or t75, 

drawn on the National Bank or Fort Sam Houston, which was delivered 

to the Gayoso .Hotel. The hotel applied a portjon of the funds 

represented by the check in payment of a hotel bill and paid the 

balance of it in cash. When the check was written and also when it 

was presented for payment to the drawee bank, the accused bad insuf

ficient tunds on deposit to pay it and it was dishonored (Pros. Ex. 1). 


Specification 5. On 26 March 1944, the accused made and 

uttered a check to the order of the Officers' ~s, Midland Anny Air 

Field, Midland, Texas, in the amount of $10, dra,m on the National 

Bank of Fort Sam Houston, which was cashed by the Officers' Mess. 

When the check was made and also.when it was·presented for payment 

to the drawee bank, the accused bad insufficient funds on deposit to 

pay it and it was dishonored (Pros. Ex. l)~ · 


Specification 6, The facts stipulated under this Specifi 

cation are identical in all respects with those set forth above under 

Specification 5, the accused having cashed two checks for the same 

amount on the same day payable to the same payee and drawn on the same 

bank (Pros. Ex. 1). 


It was similarly stipulated that a bank statement annexed 

to the stipulation or fact accurately refiected the condition of 

accused's account with the National Bank of Fort Sam Houston for 

the dates shown thereon (Pros. Ex. 1). An examination or this state

ment reveals that the account is in the name of the accused and that 

on 15 March 1944, accused bad the sum of $5.3.50 on deposit which, on 


·17 March 1944, was reduced to $1.3.50 after payment or a check for $40. 
A steady succession or 50 cent charges against the account gradually 
reduced the balance to $6.90 on .31 March 1944. It remained at this 
figure until 5 April 1944 when a deposit of $1001 less withdrawals total 
ing $70 made the same day, fixed the balance at J.36.90. On.6 April 
1944 the balance was reduced to $6.90 following further withdrawals or 
two checks ot $15 each. · 

In support of Spec\ication 7 ~f Charge I the prosecution 

introduced evidence to show tli'at between three and four o'clock on 

the afternoon or 6 April 1944, the accused called at the home of Mrs. 

Faye Henderson in Odessa, Texas. She was a married woman and the 
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·mother of a sixteen months old baby. Her husband was serving in 

Italy with the united States Army (R. 10, 18, 19). She had met 

accused the latter part of the previous month and had permitted 

him to call at her home some four times during which he had always 

conducted himself as a gentle1:1an (R. 19). On this day accused had 

been drinking and informed Mrs. Henderson that he and a friend had 


'been engaged in a beer drinking contest (R. 21). At accused's 
request she accompanied him downtown where he purchased a quart or 
two of liquor and they then returned to her home about 7 p.m. 
Later that evening Mrs. Henderson left accused at her home when 
she·went to work at the Ace of Clubs, apparently a local night 
club (R. 10-11). When she finished work for the night sometime 
shortly after midnight she found accused at the Ace of Clubs awaiting. 
her. She drove him downtown but, when they arrived there, he refused 
to leave the auto. She agreed to drive him to her home if, after 
they arrived there, he would promptly call a cab and leave. When 
they reached her home, accused mixed himself a drink and inasmuch as 
he made no e.ffort to call a cab Mrs. Henderson did so. However, 
when it arrived accused paid the driver and dismissed it. Although 
accused had been drinking, he was not drunk. Apparently aroused · 

· 	because accused refused to leave, llrs. Henderson slapped him where
upon accused retaliated and slapped her several times while she 
d··alt him at least one more similar blow. Any further fracas was 
prevented by the arrival of some six couples who stopped at the 
house about 2 a.m. to visit Mrs. Henderson (R. 11). Accused left 
upon their arrival and, in turn, these visitors departed within an 
hour whereupon Mrs. Henderson retired (R. 12). 

Sometime later Virs. Henderson was awakened by, a noise in 
the living room and discovered that accused had returned, effecting 
an entrance through a wir>dow by unlatching a screen. Mrs. Henderson 
berated accused, advising.him "the next time to·knock and not tear 
my screen off, and I would let him in". Accused refused to leave and 
would not permit Mrs. Henderson to call a cab for him, slapping her 
face and pushing her when sh& attempted to do so. Accused was now 
even more sober than he had been earlier in the night {R. 12). For 
sometime thereafter accused and Mrs. Henderson fought and wrestled 
throughout her four room house, part of the fracas taking place on 
the fioor to which Mrs. Henderson had been beaten or pushed by·the 
accused (R. l.3). She cried out to her neighbors but was unable to 
e,_rouse them (R. 12). Her baby eventually began to cry and apparently 
accused refrained from interfering while she prepared its bottle. She 
then lay upon the bed with the baby, the accused meamvhile taking up a 
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position at the head of the bed between her and the telephone, 

pushing and slapping her every time she tried to use it. 

Eventually she fell off to sleep (R. 1.3). 


She awoke the next morning about seven or eight o'clock 

and found accused sleeping on the same bed with her. She arose· 

and lert the house with her baby, going to her sister-in-law's 

and then to the home of a girl friend whom she asked to return with 

her to her house. However, her friend was unable to do so. 

Eventually A!rs. Henderson returned home about noon thinking accused 

would have departed by then but found he was still there. After 

tending her baby she commenced putting her house in order. Accused 

came to the kitchen and took the baby into the yard to play, stating 

he would leave when he got ready (R. 14). Soon she sought to.call a 

cab for accused and in retaliation he pushed her into a chair so 

vigorously as to break the back of it. From about one o-1clock until 

four o'clock that afternoon, accused was battlillg with Mrs. Henderson. 

He was continually slapping her and at one stage of the proceedings 

he tore all of the shoulder straps from her underclothing and the but

tons f'rom her blouse. Resisting him, she tore buttons f'rom·his shirt 

and underclothing (R. 15). Accused fins.Uy threw her on the bed and 

then N.rs. Henderson screamed and called loudly to a neighbor, Mrs. 

Holcomb, tor assistance (R. 16). · 


During the early part of that afternoon Mrs. Charlie B. Hart, 
who lived next door to Mrs. Henderson, heard the latter screaming, 
"Please don't hurt me again! Please let me alone!" Mrs. Hart· left 
her house on an errand and returning about 4 p.m. heard the screaming 
still continuing (R. 24, 25). Mrs. Rachael Holcomb, also a neighbor, 
likewise heard the disturbs.nee in Mrs. Henderson's house and heard her 
cry out at one time, "Don't kill me! You are choking me!" (R. 29). 
Seeing Mrs. Hart upon' return f'rom her errand, Mrs. Holcomb summoned her 

.to the latter's house to discuss what they should do. They had about 
concluded to notify the police when they heard Mrs. Henderson scream, 
"Holcomb! Come quick" (R. 16, 25, 30). Mrs. Holcomb picked u~ a 
wooden board and the two of them rushed to Mrs. Henderson's house. 
There Mrs. Holcomb beat upon t~e side of the house with the board in 

· an effort to scare the intruder away. The ruse did not have the desired 
effect so they both entered the house through the be.ck door. As they 
did so, accused ran into the bathroom and locked the door (R. 16; 25, 
30). Jhey found Mrs. Henderson weeping and her appearance indicated 
she had been doing so for some time. She was clothed in little more 
than hef skirt and was engaged in putting on a blouse. Her face, neck 
and arms were re~, she had a bruise on one leg,_and there were white 

/ 
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.blotches on her-skin where the flesh had bee~ squeezed (R. 25-28). 

Mrs. Henderson picked up her baby and the three women proceeded to 

Mrs. Holcomb's house from whence they telephoned the police. Soon 

thereafter a taxicab drove to Y.rs. Henderson's house, apparently 

called by accused, and he entered it after first taking some bottles 

from Mrs. Henderson's auto. Although the women told the taxi driver 

the police had been summoned, he .refused to wait and drove off with 

accused·(R. 16, 23, 25, 26, 30, 31). _ · . 


About midnight that night, Mrs.· Henderson was telephoned 
by her sister-in-law and informed that accused was at the Ace of Clubs. 
Mrs. Henderson thereupon telephoned the military police (R. 16). · 
Shortly thereafter a cab deposited accused at Mrs. Henderson's house 
and she again phoned the military police. Mrs. Henderson's sister
in-law had followed accused to the house and entered through the 
front door while accused continued around to the rear door and 
·threatened to break it down if denied admittance. He was-told to 
go to the front door and as he arrived there the military police 
drove up and took him 1n custody (R. 17). . . 

As a result of her encounter with accused, &s. Henderson 
was bruised about the legs, right 1 thigh, across the.abdomen and had 
both her eyes blackened (R. 17). Mrs. Hart observ:ed that Mrs. Henderson 
had a black eye·some several days after this episode (R. '2:1). Although 
accused had been drinking, Mrs. Henderson was certain ~ccused was not 
drunk at any time during this extended fracas. She considered a man 
to be drunk when be "ca~'t walk good" and talks "smart" (R. 22). 

In support.of the Specification of Additional Charge I and 

Specification 2 of Additional Charge II, the prosecution introduced 

evidence to show that on 8 April 1944 accused was res·:.ricted to the 

limits of his quarters except for mess and duty periods (R. 33; Pros. 

Ex. 3). About 1?00 hours on 6 May bis-restriction was verbally 

modified at his request to extend to the limits of the post so that 


·he might visit with his·wife (R. 33-34). About 3:45 a.m. on 7 Y.ay, 
Sergeant Hugh E. McHugh, a member of the Midland Army Air Field 
Military Police Detachment, was seated in a city police car with 
police officer Dick Dillard at the corner of South Main and Wall 
Streets in the town of'Midland, Texas. An Army "jeep" passed by 
and the sereeant noticed that the wind~hield was "mashed down on 
the steering wheel" and the canvas top torn (R. 43). They gave 
chase for about three and a half blocks, following the jeep as 
it was driven some 30 to 35 miles per.hour on the right of the 
center lines of' various ~treats and sharply about corners, betore 
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they·overtook it and forced it to the curb,.discovering it was· 

being driven by the accused (R. 47, 48).· He jumped from the jeep 

and proceeded across the street until.the sergeant overtook him 

(R. 44). The. jeep bore the Anny number 2042655 {R. 44, 45). This 

vehicle had been dispatched for on-post duty at Midland Army.. Air 

Fieldon 6 May and about 5:45 p.m. that day it had been parked in 

the ordnance area (R. 35, 37; Pros. Ex. 4). At the time accused 

was found driving it no person had authority to use it except the 

sergeant to whom it had been dispatched (R. 39, 40). On a periodic 

price list published by the Eighth Service Command on 8 December 

1943, such a vehicle as this was listed as costing the Government 

between $1000 and $1100 (R. 36). . · 


When accused was questioned by Se~geant McHugh he gave 
the name of Jeffery E. Townsend, his roommate (R. 41, 45). When 
asked to produce his AGO card he stated he had none (R. 1..4). Accused 
was intoxicated, his uniform was torn in numerous places and there 
was blood upon his hands. The windshield of the jeep had been forced 
back over the steering wheel, the glass was broken and the steering 
wheel protruded through the broken glass. The canvas top was torn 
and was hanging loosely to the rear of the jeep (R. 45, 47). Sergeant 
McHugh took accused to the Crawford Hqtel across t~e street and stepped 
to a telephone to call Captain Taylor, the assistant provost marshal. 
When he did so accused entered an elevator and was carried to the 
upper reaches of the hotel (R. 45). The sergeant hastily mounted 

. the steps to the fourth noor but was unable to locate accused. When 
he returned to the lobby of the hotel he informed Captain Taylor of 
the events that had transpired (R. 46) • 

. 4. On behalf of the accused ·it was stipulated by the.prosecution, 
· defense counsel and accused that on the following dates accused had 

made good the checks described in the toll01Ying Specifications of 
Charge I (Def. Ex. A): · . . 

Datea Amo:imt of. Chee)& S!?!!cifie~tion 

l May 1944 $45.76 Spec. l 

15 li!ay 1944 $75 Spec. 4 

18 April 1944 $10 Spec. 5 

18 April 1944 $10 Spec. 6 

The report of the Board of Officers appointed to examine the accused, 
introduced in evidence by' the defense, .stated that on 17 May 1944 
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accused was nnormal mentally", was able to distinguish right from 
wrong and was not insane. It contained the further finding that 
"at the time o! the alleged wrongful· acts, 1st Lt. Johns. Lucas·· 
was intoxicated to the extent that he could not distinguish between 
right and wrong and that in all probability such wrongful acts 
would not have been committed had he reen sober" (Def. Ex. B). The 
Board fUrther found that accused's overindulgence in liquor was 
caused by mild operational fatigue, tenseness, and lack ot adjustment 
to Army life following return from combat area (Def. Ex. B). 

Accused elected to make an unsworn statement through his 
counsel which contained the following information. Accused enlisted 
in the service as an aviation cadet in January 1942 and was commis
sioned a second lieutenant on 15 August 1942. (R. 48). From 15 January 
1943 until September 1943 he served as bombardier aboard B-17 bombers 
in the European Theater. He participated,in twenty-five bombing 
missions over Germany and France and was awarded the Distinguished 
nying Cross and the Air Medal with three bronze clusters. ,During 
several of the missions be flew as lead bombardier and served as 
squadron-bombardier for the last two months of his overseas duty. -· 

. He was promoted to first lieutenant during his tour of duty overseas. 
Upon his return to this country in September 1943 be was sent directly 
to the 18th Replacement Wing, Sal.t Lake City, Utah, without passing 
through a redistribution center and from there he was assigned to an 
operational training unit at Dyersburg, Tennessee. A month later he 
was assigned to another such unit at Ardmore, Oklahoma, and from there 
he was sent to primary fiying school at Decatur, Alabama, in response 
to his application for pilot training. However, be failed to complete 
the training course because of nervousness and tenseness apparently 
resulting from his overseas duty. While under the -influence of liquor 
accused gave two checke dated 17 March 1944, one for $150 and the ' 
other for $90, in payment of gam~ling losses. At the time he wrote 
these checks and the other ones in question he was unaware that his 
bank balance would not cover them but thought he had sufficient funds 
on deposit to honor them and at no·time intended to defraud anyone. 
He had co!llillenced drinking heavily after falling in pilot training 
school and, on 7 April 1944, was so intoxicated that he remembered 
practically nothing that took place at the home of Faye Henderson. 
On the evening of 7 May 1944 he became drunk at the Officers I Club·· 
on post and was unable to recall anything that took place thereafter 
(R. 49)_. . 

5. When the check described in Specification 1 of Charge I 

in the amount of ~45. 76 was uttered on 15 J:.arcb accused had a balance 
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of $5.3.50 in his account. A withdrawal of $40 on 17 March 
reduced the balance to $13.50 on that day causing dishonor or 
this check when it was presented for payment. Although accused 
had insufficient funds on deposit to pay this check when it was 
presented to the drawee bank, there is no evidence that accused's 
account was in such condition on the day the cheek was uttered. 
Indeed, the evidence is to the contrary. Further, there is nothing 
in the record to indicate whether the withdrawal of $40 on 17 March 
resulted from the presentation or a check issued prior to the one 
in question. Accordingly, it has not been proven that the· accused 
made and uttered this check "then well knowing that he did not have" 
sufficient funds on deposit to pay it. The evidence is sufficient 
to support a conviction only of the lesser included offense or wrong• 
fully issuing a check without having sufficient funds on deposit to 
pay it in violation or Article of War 96. 

The evidence conclusively establishes that accused's bank 
account was woef'ully insufficient to pay the cheeks described in 
Specifications 2-6 inclusive,.or Charge I when they were made and 
uttered and when presented to the bank for payment~ These five 
checks totaled $.3.35 and were uttered over the period from 17 March 
to 26 March 1944. During that time his balance fell from $13.50 
to $6.90 and never rose above the higher figure except on 5 April 
when the balance was $.36.90. There is no evidence that any person 
other than accused had authority to. draw on this account. In such 
a ·ease accused is charged with knowledge of the condition of his 
bank account (2 Bull. JAG .384-.385). The court was eminently justified 
in concluding from these facts that at the time accused uttered· these 
checks he did so with intent to defraud, not having and not intending 
to have sufficient funds. on deposit to pay them. The fact that two 
of these checks were given in payment of gambling debts in nowise 
affects the criminal aspect of accused's act (Dig. Op. JAG, 1912-40, 
se~. 453 (24)).· The evidence is sufficient to sustain the findings 
of guilty of Specifi01,::tions 2-6 inclusive, or Charge I • 

. '·I'! . . ;- . ~ 
The evideric~ offered under Specification 7 Charge I 

conclusively establishes that the accused committed~ severe a:sault 
upon a married woman in her home, fighting and striking her at intervals;v:r ~l~;iod of time from the earl;y morning until the late afternoon or 
th printe 44. The bruised condition of her per~on immediatefy after 
byethese~e~t!~n or neighbors and her pleas, screams and cries heard , 
assault :i~h or~ fully establish the vicious nature of the aontinuous 
ness there isoug accusied sought refuge behind the defense of drunken1, cone us ve evidence that although he had been drinking 
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he was not drunk, particularly on the afternoon of' 7 April when 

his activities reached their climax. The evidence is sufficient 

to support tpe finding of guilty of Specification 7 of Charge I. 


The evidence offered under the Specification of Additiow 

Charge I·and Specification 2 of .ldditional Charge II demonstrates 

that· on 7 May accused broke restriction.to the limits_ of Midland 

A.rnw Air Field by going to the nearby town of Midland, Texas, where 

be was apprehended in an intoxicated condition by military police· 

while driving a jeep owned by the United States which he had no 

authority to use. Accused claimed be was so drunk on this c;,ccasion 

he had no knowledge of what he was doing. 


Drunkenness is no excuse tor crime and ma, only be considered 
as affecting mental capacity to entertain a specitic intent where such 
is. an essential element of the offense (W}M, 1928, pe.r. 126A). · Wlllt"ul 
or wrong.ful intent is not an essential element of' the offense ot breach 
of restriction (2 Bull.· JAG 342). .Accordingl.f, accused1s intoxication 
is relevant only in a determination ot whether he knowingly and wllltully 
applied the jeep to his own use. Accused was intoxicated when apprehended 
by military police as he drove the jeep about the streets ot Midland. 
Accused ~stitied he had been drinking so heavily at the Officers• Club 
earlier in the evening that he was utterly unconscious of what he ·had . 
done and had no knowledge of it. Although it is apparent accused was 
under the intluence of liquor nevertheless he was able. to walk, to 

·tallc and to drive a motor ve~icle•. Indeed, be was able to effect hie· 
escape from Sergeant McHugh, who had lately taken him into custodJ-. 
There is insuf'.f'icient evidence to sustain the cie!'ense that he 'Ira.a 10 , 
drunk aa not to know what he was doing and the court was warranted 
in so concluding. The Board or Officers appointed to examine into 
accused 1s,mental condition pronounced him S8}le on 17 May 1944 and .found 
he was ·then able to distinguish right 1'rom wrong. It .further found 
that "at the time of the alleged wrongful acts, lat Lt. John s. Lucas 
waa intoxicated to'the extent that he could not dist!J).guiah between 
right and wrong and that in all probability such wro_ngtul acta would 
not have been ·committed had he been sober" (Def. Ex. B). The report 
contains none of the facts· upon which the Board based its conclusions. 
It does not indicate whetber'it has reference to all or the offenses 
with which accused· ia charged or whether it pertaina .· only to certain 
of them. The court was not bound to accept this conclusion without 
question. It was merely some evidence.to be considered in conjunction 
with all other eTidehce presented at the trial in arriving at a 
determination ot whether accused was so intoxicated as to be unable 
to entertain a speci!'ic intent where such intent may have been an 
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essential element of an offense charged (Dig. Op. JAG, 1912-40, 

sec. 395 (36)) •.There is ample evidence to support the court's 

findings to the contrary. The evidence is sufficient to support 

the findings or guilty or the Specification or Additional Charge I 

and Specification 2 of Additional Charge II. 


6. Accused is Z'/ years of age. He enlisted in the service 
as an aviation cadet in January 1942 and was commissioned a second 
lieutenant, Air Corps, on 15 August 1942. On 10 April 1943 he was 
awarded the Air Medal £or exceptionally meritorious service performed 
while partfcipating in five separate bomber combat missions over 
enemy occupied continental Europe. He was also twice. awarded the 
Oak Leaf Cluster for destroying two enemy airplanes while upon bombing 
missions. On 2 July 1943 he was promoted to first lieutenant. 

7. The court was legally constituted and had jurisdiction of 
the person and the offenses. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty or Specifications 2-7 
inclusive of Charge I and Charge I, of the Specification of Additional 
Charge I and Additional Charge I, of Specification·2 of Additional. 
Charge II and Additional Charge II, legally sufficient to support 
only so much of the findings of guilty of Specification 1 of Charge I 
as involves the lesser included offense ot wrongfully issuing a check 

. without having sufficient funds on deposit to pay it; legally sufficient 
-	 to support the sentence and to warrant contirmation of the sentence. 

Dismissal is authorized upon conviction of violations of Articles ot· 
War 94 and 96. 

:y1::;;;;/!!:!JJ: Judge Advocate. 

Judge Advocate. 
' 

, Judge Advocate. 
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SPJGV 

CM 258171 


1st Ind. 

War Department, J.A.G.O., AVG - To the Secretary of War.
8 1944 

1~ Herewith are transmitted for the action of the President 
the record of trial and the opinion or the Board of Review in the 
case of First Lieu~nant Johns. Lucas (0-728294), Air Corps. 

2. I concur in the opinion or the Board of Review that the 
record of trial is legally sufficient to support th~ findings or 
guilty or Specifications 2-7 inclusive of Charge I and Charge I, 
ot the Specification or Additional Charge I and Additional Charge I, 
of Specification 2 ot Additional Charge II and Additional Charge II, 
legally sufficient to support only so much of the finding of guilty 
of Specification 1 of Charge I as involves the lesser included of
fense of wrongfully issuing a check without having sufficient funds 
on deposit to pay it; legally sufficient to support the sentence and 
to warrant confirmation of the sentence. Accused has a tine war 
record, having particlpated in combat bombing missions over occupied 
,continental Europe. He was awarded the Air Medal and two Oak Leaf' 
Clusters 1n recognition of his valorous service. In view or this 
outstanding war record I recommend that the sentence be confirmed 
but commuted to a reprimand and .f'or.f'eiture of pay o.f' $100 per month 
for six months and that the sentence as thus commuted be carried into 
executi9n. 

J•. Inclosed a~e a draft of a letter for your signature, trans
mitting the record to the President for his action and a·form of 
Executive action designed to carry into effect the recommendation 
herein.above made, ~hould such action meet with approval. 

~··~-·~o~--•,_ 

Myron 0~ Cramer, 

Major General, 


3 Incls. The Judge Advocate General. 

Incl.1-Record or trial. 


·Incl.2-Dft ltr tor sig S/f. 

Incl.3-Form or action. 


~-(Findings disapprOYed in part 1n acco:rdance·with re~9J111D.endation of 
1- The Jud,ge Advqcate General~ Sentence confirmed hit commuted to 

reprimand anqorfeiture of pa.7-.nf !100.. oer month:ifo?"liisix mont~ • 
....< G~cr;Jl;o;7+4B,1~T .lug-19,UJ-- · - · 

. .. ,-.,., .. 
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WAI{ DEP,\..RTUE!1T 
A:rrrr;r Service Yorces 

In the Office of The Judge Advocate General 
Washington,D.c. 

(341) 
~ ..':.:L 1944SPJGH 

· CM 2,58188 

U N I T E D S T A T E S . ) 84TH INFANI'F.Y DIVISION 

) 


v. ) Trial by G.C.M., convened at 
) Camp Claiborne, Louisiana,-7 


Second Lieutenant ALVIN' C. ) June 1944. Dismissal, total 

BOLING (0-1323784), In- ) forfeitures and confinement 

fantry. ) for eight (8) years. Disci


) plinar,y- Ba?Tacks. 

OPINION of the BOARD OF REVIEi'f 
IRIVER, O'CONNCE. and LOTI'ERHOO,Ju.dge Advocates. 

1. The Board of Review has examined the record of trial in the case of 

the officer named above and ·submits this, its opinion, to The Judge Advocate 

General. · 


2. The accused was tried upon the following Charges and Specificcl.tions: 

CHARGE I a Violation of the 61st Article of War. 

Specifications In that Secon<J Lieutenant Alvin c. Boling, Company 
K, 333d Infantry, did, -without proper leave, absent himself 
from his organization at Camp Claiborne, Louisiana, from about 
4 April 1944 to about 10 May 1944. 

CHARGE Ila Violation or the 95th Article of War. 

Specification: In that Second Lieutenant Alvin c. Boling, Company . 
K, 333d Infantry, Camp Claiborne, Louisiana, did,. at Bossier City, 
Louisiana, unier the assumed name of Allen H. Bowlling, · on or about 
6 February·1944, wrongfully, .unlawfully and bigamously marry 
Kathryn Davis, having at the time of said ~aITiage to Kathryn 
Davis, a la-wi'ul wife then living, towit, Viola y. Boling. 

He pleaded not guilty to the Specifications and the Charges. He was found 
guilty of the Specification, Charge I, or Charge I, of the Specification, 
Charge II,' except the words "unlawfully and bigamously", and of Charge II. 
He was sentenced to dismissal, total forfeitures, and confinement at hard labor 
for eight years. The reviewing authority approved the sentence, ·desigbated 
the United States Disciplina:ey Barracks, Fort Leavenworth, Kansas, as the 
place of caifinement, arrl f'onrard.ed the record. of trial for action under the 
48th Article of War. 
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3. a. The Specification, Charge II: The evidence for th~ prosecutton 

shows by stipulation (Ex. c) that accused was married to Viola McKay at 
Olathe, Kansas, en 30 October 1941; that Viola M. Boling is alive, to the 
knowledge of accused, and:resides at Route No. 6, Holden, Missouri; and that 
neither party to the marriage has ever ootained a divorce or annulment• 
Miss Kathryn Davis of Shreveport, Louisiana, testified that she had known ac
cused about two w~eks prior to 6 February 1944, had gone to the Club Coronado 
once and to a show another time w.i.th him, but could not ranember the dates. ~ 
Other persons were "in the group11 • At about 2130 p.m. on Sunday, 6 February, 
she saw accused in the lobby of the Washington-Yuree Hotel. He was with ano
ther lieutenant. That afternoo1;1 accused and .Miss Davis .talked for the first 
time about getting narried, and that evening they w:ere married at ·Bossier 
City, LouisiB.l".a, by Justice of the Peace J.B. Lee. The marriage license 
(Ex. D) shows that •Allen H. Eowlling• aIXi Miss Davis were married on 6 Febru
ary 1944 at Bossier City by J. B. Lee. Miss Davis testified that accused 
signed the certificate of marriage in her presence. The names of t::artha Jo~s, 
}[.rs. o. s. Jones and another appear on the certificate as witnesses to the 
marriage. Miss Davis stated that the two persons named were not actually 
present. V.iss De.vis 11assumed11 that they were legally married. . On 4_ March she 
met accused and they -Went out" to her _home {R. 8-12). 

£• Th~ S:pecification, Charge Il An extract copy (Ex. A) of the morn
ing report of Company K, 333rd Infantry, the organization of accused, submitted 
at Camp Claiborne, Louisiana, shows him from 

I 
duty ;to absent without leave on · 

4 April 1944, and from absent without leave to absent in confinement on 10 
"fl,ay • . An extract caw (Ex. B) of the morning report of. Police and Prison :ornce, 
302oth.Anny Air Forces Base ~nit, La Junta, Colorado, shows accused from absent 
'Without leave to c<ntinement on 10 May 1944. Captain George s. Gieszl, can- · 
manding Company K, checked the quarters of. accused and searched the regilnen~al 
area on 4 April, but accused could- net be found. On 10 May Captain Gieszl re
ceived a-post card from accused Jl'hich had been mailed on_8 May- (R. -6-8). · ·. 

. ! .• 

. 4. Captain Gieszl testified for the defense that he had known accused _ 
·as a. rifle platoon leader in Company K·for about four months, that the_ service 

of accused as a platoon leader :,vas excellent, and-that accused ha_d displa;yed 

a -quality· of leadership that is needed in the division. captain Gieszl was 

with accused on· Sumey, 6 February, from about noon to about 2:00 p.m. There 

was a 11small amount" of drinld.ng. The qualification card of accused (De!'. 

&c. 2) shows the manner of perf'.ormance of duty as plat,oon· leader, from 18 

Septenber 1943 to 31 December, as superior. _The entry bears the initials of· 

Lieutenant Colonel William T. Barrett, battalion comnander, who gave accused 

th~ rating of superior. A letter (Def. ·Ex. 1) dat~d 28 March 1944 signed by 


_ Ma~or General R.• B.Woodruff', commanding the 84th Infantry Dirtsion, -addressed 
to accused through ,the commanding officer of the 333rd Infantry, st~tes: · 

11Your performance during the 6 ~ Platoon Leadership Exer
. cises was superior. · ·. . · , 

. · Ycur orders were clear an:l c~plete. - Iour security mea~res, 
inclu~ng the use of cover and concealmez:it·, were thorough and veey- ·. 

• . I . ~ 

- ! 
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effective. · You showed no hesitancy in making decisions 'and your 
pla.'1Ilin,g was inteUigently done. You retained full control over 
yoo.r platoon during action am showed yourself capable at all times 
of using your sword:inates effectively. The high spirit of your men 
was particularly noticed. 

I take pleasure in congratulating and commending you for the 
excellent qualities shown.n 

The first ind.orsement by Colonel T. A~ Pedley, Jr., states: 

''It is a matter of much gratification to me as Regimental Com
mander to receive and transmit a canmunication of this nature. You 
can rightfully .feel the true satisfaction that accompanies a job 
well done. 

The Division COlllmand.er' a letter is concrete evidence that good 
work receives the credit it is due. 

I am happy to add my own camnendation for your achievement:_ in 
this important training." (R. 14-17). · · . . 

Accused testified· that he went to Shreveport with..other officers on 
. Saturday, 5 February 1944; and that they indulged in some drinking, went to a 
·night· club, and spent the night at a hotel. At some time in· the afternoon ot 
. Surx:iq, 6 F ebruar,y, m "met this woman, the first time I had ever seen her". ··· 

. 	 They "continued _the ~rty, drinking Viith other people and later went off to 
ourselves". On the evening of 6 February "when this alleged marriage is to 
have taken .place, I can only say I didn•t lmow what I, was doing". Accused 
testified that he· "would say•i he was drunk, and that he · did not recall what 
happened. He did not; realize that he was contracting a marriage. or the . 
fcur officers mo went to Shreveport; with accused on the occasion referred to, 
Captain Gieszl was with him ~ aboo.t two hours on Sunday afternoon as 
Captain Gieszl testified, and accused understood that the three lieutenants, 
whom l.J,~ named, had 11all.recf3ived overseas orders• (R. ·17-19). . 

, Accused testified on cross-examination, redirect, and examination 
· by the court tha:t he met .Miss Davis some time in the afternoon of 6 Febru&17, 


before daric, and "parl.ed her company" the next; morning. He could not say . 

how many drinks he had. On 4 _March accused went to Shreveport "with the 

intent:. to get this mess straightened out.•. · He met Mis~ Davia in the lobby . , 

of the hotel and they went to her parents I heme; where he was introduced to 

them. as "Lt. Bawil:llng, my husband"• He 11couldn1t see much sense to try to 

strfghten out anything. There wasn't aey use trying".• When he went there. 

he· had in m:1nd11 getting, 9-this thing straightened out•, but he "wasn't able 

to carry it out 11 • On 6 March, Miss Davis came to Camp Claiborne and stay-ed 

about two day-s. Accused registered-lliss Davis and himself at a hotel in 

Alexandria as Lieutenant and Mrs. Allen Bowlling. She came to .Alexandria at 

his instance. His purpose was "to get her down here where I could talk to ' 

her away from her folks and see if we couldn't an-ange to get it annulled 

or something done· about; it"· (R. 19-2.3). · 	 . . . 

- 3 
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5. a. The Specification, Charge II1 The evidence shows that; on JO 
October 1941 accused was married to Viola McKay in Kansas, that the marriage 
was not term:inated by annulment or divorce, and that Mrs. Boling was living 
at the time of the trial. 

0n· Saturday, 5 February 1944, accused, a rifle platoon leader of 
Company K, 333rd Infantry, stationed at Camp Claiborne, Louisiana, went to 
Shreveport w.i th four other officers. They indulged in drinking, went to a 
night club, and spent the night at a hotel. The next day at about 2 :JO p.m. 
accused met Miss Kathryn Davis of Shreveport in the lobbf of the hotel. They 
"continued the party" and later accused and Miss Davis "went off to" them- · 
selves. They talked for the first time about getting married. At some later 
time ai 6 Februazy they were married at Bossier City, Louisiana, by a Justice 
of the Peace, and they "parted" the next morning. The marriage certificate 
showed the name of accused as "Allen H. Bowlllng". Miss Davis testified that 
s.te had been with accused twice before 6 February, one time at a night club and 
the other at a show. She could not give the. dates but both instances were 
within two weeks before 6 February. Accused testified that he had never seen 
her before 6 February. Accused also.testified, without contradiction, that he_ ~ 
was drunk at the time of the 11 alleged11 marriage and that he did not remember 
what happened. 

.On 4 
. 

March accused returned to Shreveport with the 
. 

intention of get
ting "this mess straightened out", mat Miss Davis in the lobby of the hotel, 
and accompanied her to the home of her parents, where he was introduced as 
~er husband. DHe "wasn•t able" to carry out his intention at that time. On 

March Miss avis cane to Camp Claiborne at the request of accused as he 
wanted to talk to her "away from her folks• to see if they could a~ange for 
~annulment of the marriage. They registered at a hotel in Alexandria 

iinsiana, near Camp Claiborne, as Lieutenant and Mrs. Allen Bowlling.
1 

She 
rema ed there about two days. 

fully The evidence sustains the finding by the court; tha"t, ac~used wrong
li ma~ed Kathryn Davis on 6 February 1944, "While he had a lawful wife 
(c~5278uc~ con1ductBcoostitutes a violation of the 95th Article· of War 

, ~ 3 ull. JAG 150). · 

he wa.s ~ ac~us~d testified that ~t ·the time of the marriage to Miss Davis 
ing, the evid:ce~d~ott know What he was doing• Although he had been drink
claimed. l'he handwrit~e~t.ha~ he lVas not intoxicated to the extreme degree 
BowUing11 on th 1a . which he subscribed the assumed name nAllen H 
About a mcnth ~t:~heg:_ license (Ex. D) is finn, straight and legible. • 
name. and Miss Davis regi~amous ma~age accused, under the same assumed 
where Miss Davis remained sferedbas man and wife at a hotel in Alexandria 

or a out two days. \ ' 
la The defense caitended th t 

1r because there were less than·fh t..he ~rriage was invalid under Louisiana 
ree Witnesses. It is no defense that the 
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second ma!Tiage is void on other gr_ouncs than that of bigamy (cM 238173, 
Hutchins; 2 Bull. JAG 3e.-:;). 

£• The Specification, Charge I: Accused was absent without leave· 
from his organization at Camp Claiborne from 4 April 1944 to 10 May, as 
alleged. 

6. The accused is 25 years of age. The records of the Office cf The 
Adjutant General show hi~ service as' follows: Enlisted service from 28 
October 1939; appointed second lieutenant, Army of the United States, from 
Officer'Candidate School, and active duty, 4 August 1943. 

7. 'rhe court was legally constituted. 'i'!o errors injuriously affect
ing the substa"ltial rights of the accused were committed during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence, and to war
rant canfinnation of the sentence. Dismissal is authorized upon conviction 
of a violation of the 61st Article of War, and is mandatory upon conviction 
of a violation of tha 95th Article of war. 

-~--------/7j---~--·-------~_·_, Judge .Advocat~. 

__...,.._(On__.Le_av_e_)________.J. Judge Advocate. 

---~-·~------· ., Judge Advocate.-:-,ti,..... ____ 
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1st Ind. 

War De~~ent, J..A.G.o.A '1 AUG SU - To the Secretar;r of War. 

l. Hererlth trwmitted for the action .o! the President are the 
rec'ord of '$rial and the opinion of the Board of Review in the case o! 

· Seccnd Lieutenant Alvin c. Boling (0-1323784), Infantry. · · . 

2. I concur in the opinion of th.e Board 0£ ReVi,ew that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant ccnf'innation of the sentence. · The accused wrong
i'ully married. a seqond time ·on 6 february 1944 while bis lawful wile. was 
living (Spec., Chg. II) and wae absent without leave from his organiza- · . 
tion from. about 4 April to about· 10 May 1944 (Spec., Chg•. I). The record 

. discloses that the manner or perl,'ormance of duty by acC"l.':sed has been · 
superior. In addition to. the offense of wrongful marriage, which was 
charged under the 95th Article of War, the accused also.wasabsent lf.Lthout 
1.eave £or one month and six.days and offered n9 explanation therei'or·a1
though he testified as a witness at. the trial~ I recanmend. that the sen-, 
tence to dismissal, total forfeitures,· and confinement at hard labor for . · 
eight years be confirmed, but, in view of all .of the circumstances, _that. , 
the confinement be reduced to two years, the forfeitures remitted. ana. that 
the sentence as thll3 modified be carried into execution. · 

3. lnclosed are' a drai't of a letter for your signature, t~ansmitting 
the record· .to the President £or his action, and a fonn of Executive action 
carrying into ef£e~ the recommendation made abo:ve• · ·· · ... 

~- ~ •. ~Q·......1--.......-nn...-.._ 


Myron C. Cramer.,' 
Major General, · 

;he Judge Advocate General. 
3 Inclse I 

Incl. 1-Rec. of trial. • 

. Incl. 2-Drft. ltr. £or sig •

. " s;w. . . 
. , Incl. J~onn of Action. 

(Sentence confirmed bit forf~i tures remitted and confinement 

reduced to two years. G.C.ll.o. 455, ·,26 Aug 1944) 


, .. 
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WAR DEPARTMENT 
Army Service Forces 

In the Office or The Judge Advocate General 
Washington,·n. c. 

(:347)) 

SPJGK 
CM 258205 

12 JUL 1944. 

UN IT ED ST.ATES ) ARMY AIR WRCES EASTERN 
EASTERN FLYING TRAINING COMMAND 

V'. : ~ 

) Trial by G~C.M., oonven~d at 

Second Lieutenant LEONARD ) Lockbourne Army Air Base, 
C. GREEN (0-676473), Air ) .Columbus, Ohio, 27 May 1944. 
Corps. ) Dismissal. 

· 
.. 

OPINION or the BOARD OF REVIEW 
LYON, MOYSE a.nd-SO~FIELD, Judge Advocates. 

1. The record of trial in the oe.se or the officer llBlllBd a,bove has 

been examined by the Boe.rd of Review and the Board submits this, its 

opinion, to The Judge .Advocate General. · 


2. The accused was tried upon the following Charge and Specification• 
/

CHA.RGEa Violation of the 96th Article of War. 

Speoifice.tiona In that Second Lieutenant Leonard C. Green, Air ... 
Corps. Section B-207, 2114th Army Air Forces Base Unit, .ArlJ\Y 
Air Forces Pilot School (Specialized Four-Engine), Lockbourne 
A.rrrr:, Air Base, Columbus 17, Ohio, tlien a member.•of Head~ 

. quarters and Headquarters Squadron,· 44th Pilot Transition 
Training ··Group (Four-Engine), Army Air Forces_ Pilot School . 
(Specialized Four-En~'ine), Lockbourne Army Air Base, Columbus 
17, Ohio• .d~d wrongfully fail to Ill8.intain a sufficient ba.nk 
balance to pay ·a certain cheok, to wi ta nHuntington National 

· Bank of Columbus, C'blumbus,· Ohio, April 25, 1944, No.· , 
Pay to the order of Officer'~ Mess, $10.00,. Ten & no/100. 
Dollars," Signed· "Leonard C. Green,. 0-676473, 2nd Lt, A.C.", 
made and_ uttered by' said Second Lieutenant Leonard C. Green•. , . . 

The accus~d ple~ed._not ii11ty to and was tound ·guilty ol' the Charge and. • 
:speoif'ioation. Evidenoe we.a introduced 0£. one previous conviction by. 
general oourt-~rtial for abaence without leave (10 days) in violation 
of,Artiole·.of Vlar. 61. forgery of- a oheok in the a~ o~ $25 in.violation 
of Article-, of War· 9.3, . fraudulently uttering the same· check in violation 
of Artiole of War 96, and passing four worthless cheoka. _in the ~otal ·a.mo\lllt 
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of $207.62, in violation of Article ·or War 96. For these offenses he 

was sentenced to be reprimanded, to be restricted to the limits of 

Lockbourne Anny Air Base for three months and to forfeit $75 of his pay 

per month for 12 months. The· sentence we.s adjudged 16 February 1944 


· and on 17 February the convening authority approved and ordered the exe
cution of the sentence. In this case the accused was sentenced to· be 
dismissed the service, to forfeit all pay and allowances due or to be
come due, and to be confined at hard labor for one year. The reviewing 
authority approved the sentence; remitted the confinement imposed, and 
forwarded the record of trial for action under Article of-War 48. 

3. The evidence- is as follows a 

. lh,e accused, a second lieutenant, Air Corps, was a student at Army 
Air' Forces Pi.lot School, Lockbourne Arnzy- Air ·Base. Columbus, Ohio. On 
25 April 1944, in exchange for cash and merchandise accused· gave to 
the officers' mess at the Lockbourne Army Air· Base his personal check 
on tqe HuntinGton National Bank of Colwnbus, Ohio~ in the a.mount of $10. 
The check was deposited by the officers' mess in the Ohio National Bank 
the 26th of April 1944 and yras returned by that bank on 28 April 1944. 
Ml.jor Henry C. Mccown, secretary and treasurer of the officers' club 
and· mess. received notice of the return of the check and of its being 
charged against the club's account on 29 April 1944, wh~ch was a . 
Saturday. On Monday, 1 May 1944, the accused, who had been informed by 
1ifajor MoCown's office of the return of the check, went to see Major 
MoCown and expressed himself •a..s be1ng most desirous to make the check 
good". Major McCown ::itated that the accused at this time had the cash 
for the payment of the c~eck. ·and that he (Ml.jor ·Mccown) suggested to 
accused that the check had been returned through an error oµ the part of 
the bank (R. 34). Nevertheless the accused was denied the privilege of . 
making good the check (R. 30-35). The assistant cashier of the .Huntington· 
1:lationa.l Bank identified th,e original ledger sheet of the bank pertaining · 
to the accused's account, photostatic copy of which was introduced in erl 
dence and attached to the record a..s Exhibit A. The witness also identified 
the check (h. B) and stated that it wu received by his bank for. payment 
on 27 April 1944 and returned unpa~d because on that date the credit 
be.lance of accused was only ;7.93. In this connection witness stated 
that this was the only ins tanoe in which the· accused's bank balance was 
.inadequato to meet any and all checks drawn against the account. 

Fi~st ·Lieutenant Prentiss G. Scudder, Air Corps, identified a signed 
statement. which he had obtained from accused in the course of the offtcia.l 
investigation {R. 39, Ex:. C). In this statement aocused admitted the ne
gotiation of the check and asserted that he had tried to keep an accurate 
account' o:f his bank, baianoe. He also claimed that on the day theJeheck 
was given his records indicated a credit ,balance-' of-approximatelj-:.itl7., 
and contended that the-entire tra.nsaotion was the re~ult of an.honest. 

,I 
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mistake. 

Defense. 

First Ll.eutena.nt Edward W. Olson testified that he was in charge 
of the flight'in the trainer hangar. wckbourne Army Air Base. Columbus, 
Ohio. and that as s.uch the accused was under his supervision. Witness 
stated that on the af'ternoon of 29 April he observed the aooused in con
versation over the telephone and immediately upon the termination.of the 
telephone -conversation the accused approached him and ~tated that one 
of his checks had been returned. · In the lang\18:ge of witness - 

"• • • he '/_accuseg seemed very conf~ed and a.mazed about it. He 
.didn't see how in the world it came back. •••and he couldn't 
understand it" (R. 41-42 ). - · 

The accused after being fully· advised of his rights, testified under 
oath. He confirmed his written statement introduced by the prosecution 
(Ex. c). and reaffirmed his care in the keeping of his bank account. He 
stated that he had maintained an a.coount with the Huntington National 
Bank ·since 17 Ma.rch 1944; that when the cheok was issued.he honestly be~ 
lieved there .were ample funds to his credit to cover the oheck. and, in 
effect, stated that he could only attribute the failure i~ this regard to 
an inadvertence in calculating his bank 'balance. Accused stated that he 
learned of the return of the check on Saturday afternoon, 29 April 1944. 
in a telephone conversa~ion with Corporal W~nifred I. Petro, bookkeeper· 
in the officers' mess·. He offered to pay the check that af't~rnoon. but 
Corporal Petro suggested that he wait. until the following Monday to make 
the check good (R.. 43-46 ). Corporal Petro tes_tified and corroborated the 
testimony,of the accused lrl,th respect to her telephone conversation.with 
him (R. 46-48 ). . 

4. The evidence in this case· is undisputed. The accused is charged 
under :the. 96th Article of War with_ wrongfully failing to maintain a suf
ficient bank balance to make good his personal oheok for $10. The check 
was issued on 25 AprU 1944•. It was presented to the drawee ba.nk on 27 
April, and because the accused's balance on that date _was only $7.93 the 
check waa returned. 'When the accused was notified of the return of the 
check on Saturday afternoon, 29 April, he expressed.surprise and offered 
to make it good that dq, but was requested by the· bookkeeper of the 
officers' mess to wait until'Mondq~ ~ccordingly, on Monday, accused 
reported to Major Mccown. ·secretary and treas.urer of.the officers' mess, 
ready, able, end anxious to make good the check, but he was not allowed 
to do so. The evidence shows that the accused had maintained a. compara.
tively substantial checking account with the .drawee ba.rik since 17 March 
1944. A photostatic copy of ·the bank's ledger sheet pertaining to 
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accused's account shows that from 17 March 1944 to 23 J.E.y 1944 accused's 
average daily balance waa ~2 77•10. .Al though the records of the bank dis
close that his credit balance on 27 April was $2.07 short of the amount 
neoessary to meet the check, the accused testified and we think the evi
dence shows that aocused endeavored to keep an accurate record of his bank 
account; that when he gave the check he honestly believed his credit 
balance was sufficient to meet it, and that when he was advised of the 
return of the check he diligently and in GOOd faith offered to make good 
the oheck. There is no evidence in this case of any service-discrediting 
oonduot on the part of the accused, nor of any wrongful failure on his 
part to maintain a sufficient bank balance to meet his oheck. The accused 
contended and the evidence shows that the incident wa.s the result of an 
honest mistake not caused by carelessness or neglect on· ·the part of t_he 
accused. The Board of .Review is of the opinion that the contention of 
the accused is well founded, and that aoco~dingly there is_ no evidence 
upon which to support the findings of guilty e,nd the sentence (CM 249232, 
Norren). The Board of Review has noted the previous conviction of the 
accused by a general court-martial, but a finding of guilty of _the Charge 
and Specification-in this case cannot be•supported by the previous misconduct 
of the accused for which he has already been trie.d, · 

5. For the foregoing reasons the Board of Review is of the opinion 
that the reoord·of trial is legally insufficient to support the findings 
of gi.lilty and the_sentenoe. 

, Uudge Advocate. 
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1st Ind. 
• • > • 

War Department, .J.A. G.O~, 1a JIii. IW - To COI!'JIJ.0.Ildin.g. General, 
Army Air. .Forces Eastern F1y-i:cg '.l."re.i~n'g"~nnnand,. Maxwell Field, Al;a.bama. 

1. In the case of Se~ond Lieutenant Leopard c. Green (0-676473), 
·Air 	Corps, I concur in the foregoing opinion of the Board of Review, 
holdinG .the record. of trial legally insufficient to. support the. findings 
of guilty and the sentence, and for. the reasons stated I ..reoonnnend that• 
the findings of guilty and the sentence be disapproved •... You ar·e :advised 
that the action of the Boe.rd of Review and the ,e(ction of The Judge Ad
vocate General have been taken in accordance·whh the provisions of 
Article. of War 50-,h and that under the further. provisions of that A.rti~le 
and in e.coordanoe with the fourth note following the Article. (M.C.M., · . 
1928, p~ 216 ); the record of tri.al is ~eturn0d for your action upon the' 
findings and sentence and for such further action e.s you .may deem proper. 

. 2. When copies of ·the published· order in this case are forwarded 
to this offioe, together with the record of trial, they should be e.o
coinpe.nie·d by the .foregoing 'opinion and this indorsement. For convenience 
of reference please place-the file number of the· record ·1n brackets ·at · 
the end of the published order, as follows a. 

I 

(CM 258205); 
. ~ •. ... ... ___.....~·-..___.,.&.._-._ 

'. 

J.trron c. Cre.meI'., 
. 1.kjor General,, 

The Judge. Advocate- General~ 
. 

· 1 Inol. · 
Record of trial. 
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WAR DEPAR'MNT 

A:r:rrry- Service Forces . 
In the Office of The Judge Advocate General 

Washington, D.C. 

SPJGN 
CM 258234 

t9 JUN- 1944 

UNITED STATES ), 92ND INFANTRY DIVISION' 
) 

v. ) 
) 

Trial by G.C.M., convened at 
Fort Huachuca, Arizona, 3 June 

Second·Li.eutenant THOM.AS· 
A. BADGETT (0-1303287), · 

) 
) 

1944. Dismissal, total for
feitures and confinement for 

Company F, 365th Infantry. ) .ten (10) years. · 

OPINION of the.BOARD OF EEVIEW 

LIPSCOMB, SHEPHERD and GOLlJEN, Judge Advocates 


~ . . 
. l. ·The record of trial in the case of the officer named above 

· has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge ¥vocate General. · 

.•. 
2. The accused.was tried up6n the follo-n:i:ng Char~e and Specifi 

ca.tions: ' 
CHA...1.{GE: Violation of the 61st Article of War. 

Specification l: In that S~cond Lieutenant Thomas 
A. Badgett, Company "F", 365th Infantry, did, 

· without proper leave, absent hi;mself from his 
post and duties at Company aF•, 365th Infantry, 
Louisiana Maneuver Area. and Fort Huachuca, . 

. Arizona f:rom al::out 2400 on or :_about 4 April 
1944, to about 1300 on or about 21 April 1944. 

Specificati.·on 2: In that Second Lieutenant· Thomas 



(~54l, · 

A. Badgett, Company "F", 365th· Infaptry; 

did at Fort Huachuca, Arizona, without pro

per leave absent himself from h;i.s command 

from a.bout 21 A.pril 1944, to about 24 April 

1944. 


The accused pleaded guilty to the · Charge and the· Specificatiora there
under. He was found guilty of the Charge and Specifications, as he had 
pleaded, and was sentenced to be dismissed the service, to forfeit all .. 
pay and allovrances due or to become due, and to be confined at hard 
labor for ten years.. . The reviewing authority approved the sentence and 
fot'Warded the record of tµal for. action under Article of War 48. 

· 3. The prosecuti.on introduced no evidence. The court's findings 
were based ·on the accused's pleas of guilty .(R. 6)! 

4. For the defense, the accused who had "been advised of his rights 
under the 24th Arti.cle of War" and understood "his right ·to speak or re-· 
main silent", was sworn and submi. tted an affidavit which reads in part 
as follows: · 

"l. Pri.or to this statement I have re-. 
quested that I stand trial by courts-martial 
rather than to accept punishment under the 
104th A.Yr. 

n2. I further request that I be dismissed 
from.the service £or the following reasons: 
(1) The desire to :fulfill those obligations and 
responsibilities entrusted in· me upon receipt o:f 
my co~ssion (10 Dec. 1942), have· long been a 
thing· o:f the past; (2) I .have lost .all incentive . · 
and enthusiasm necessary.to ~he molding of good 
soldier material and combat leadership. 

n3. The reasons as stated in par. 2 above, 
were the basis for my violation of A.VT 61 and I 
believe that nu retention in the service l'lould · 
be more a liability than an asset to the govern
ment of the United States.u · · 

. ~ . 
The affidavit was made of his own free will and accord. When asked by 
the court what he meant in the afi:idavit by the words "those obligations 
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'and responsibilities en.trusted in DwJJ upon receipt o:f /frl.il oomm:tssion 

have long been a thing o:f the past"; the accused stated th.at the words 


· were "just what" he meant and .that 11 those obligations· have :failed * * * 

J;.ni] no longer seem important to ffe.-i/11 (R. 6-8; Def. Eic. 1) • 

. 5. The Speei:fications respectively allege absences ·without leave "from 
about 2400 on or about 4 April 1944, to about 1300 on or about 21 April 1944" 
and 11f'rom about 21 April 1944, to about 24 April 1944". The :f;irst unauthorized 
absence is alleged to have occurred at "Company 1F 1 , 365th Infantry, Louisiana 
Y.ianeuver Area and Fort Huachuca, Ari zo·na 11 , and the second -unauthorized absence 
"at Fort Huachuca, Arizona" •. Due to the accused's pleas-of' guilty, the pro
secution introduced no evidence. The.sworn written statement and testimony 
of the accused were in no respect· at variance vr.i. th-.his pleas, which pleas 
are therefore deemed to have been providently entered (~ee Dig. Op. JAG, 
1912-40, sec~ 378 (2) and (3)). Upder the circumstances, the court was 
justi:fied in .:finding the accused guilty of the Charge and'Specifications 
(C'ii·:236359, Bulletin, JAG, Vol.· II, No. ?, sec. 416 (3)). · 

6~ The ~ccused is 25 years of age. War Depart~nt records show 

that the accused .was 'inducted on 10 March 1941 and served with Cpmpany K, 


· 372nd Infantry, in the' highest grade of sergeant; was ·conmdssioned on 10 
December_ 1942 upon graduation from Officers' Candidate· School, Fort Benning, 
Georgia. · · ,·.. . 

. . 
. 7. . The, court was legally consti. tuted. No errors injuriously affect
·1ng the substantial rights of the accused were conmdtted during the trial. 

In the opinion of the Board o:f Review the· record o:f trial is legaJ.1¥ su.t- · 

ficient to support the findings o:f guilty' and the sentence and to warrant 

confi:rmation thereof. Any sentence., except death, may be imposed upon · . 

conviction of absence ldthout leave occurring after 2 December 1942, in · 


. 'Violatioh.,of Article o:f War 61 · · 

···~! 
trudge Advocate·. 

(On Leave) Judge Ad°.J.ocate. 
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War Department, J.A.G.o., · 	 - To the Secretary ot War. 
· ' C: · AJl6 1944 . . 

l. Herewith transmittfld fo'.r the action ot the Presid~nt are 
the record ot trial and the opinion ot the Board 0£ Review in the · 
case of Second Lieutenant Thomas A. Badgett (0-1303287),. Company F, 
365th Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to 1'13.rrant confin:tation thereof. I recommend that the· 
sentence be confirmed but that the con:finenent imposed be reduced to 
two years, that the sentence as thus modified be ordered executed and 
that the United States Disciplinary Barracks, Fort Leavenworth, Kansas, 
be designated as the place 0£ c cnfinement. 

3. Inclosed are a draft of a letter for your signature, trans
mitting·the record to the President £or his action, and a form of 
Executive·action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

~~-~<> 

Myron c. Cramer, 

~jo;r General, 


'.!he Judge, Aa.vocate General. 


3 	Incls. 
1·- Record of trial. 
2 - D£t. ltr. sig. 

ot s;w. 

3 - Form of action 


{Sentence confirmed but confinement reduced-to two years. 
G.C.M.O. 510, 25 Sep 1944) 
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UNITED STATBS ) 9 2ND INFANTRY DIVISION 

v. 	 Trial by G.C.1,i., convenui at 
Fort Huachuca, Arizona, 11 

Second Lieutenant EUdAED J~ ) U,i.y 1944. Dismissal and fine 
A.PJ.fSTRONG (0-1301082), ) of ~i500. 
371st Infantry. ) 

l 


OPTIHON of the BOARD OF RENIE':[ 
ROUNDS, GNlBRELL and FR.!IDIBICK, Judge Advocates. 

1. The Board of Review has examined tlls record of trial in the 

ca'se of the officer named above and submits this, its opinion, 'to 

The Judge Advocate General. 


2. The accused was tried upon the follordng Charges and Speci
- fi cations 1 

CIWlGE I: Violation of the 35th Article of War. 

Specifica_tion: In that Second Lieutenant EDtWlP J. Afl.:'.:S'IRONG, 
371st Infantry, was at the 92nd Infantry Division Military 
Police Orderly Room, Fort Huachuca, Arizona, on or about 
0200 July 1!$, 194.3, found drunk while on duty as 371st 
Infantry Officer of the Day. 

CHARGE II1 	 Violation of the 96th Article of i:iar. 

(Finding of not guilty.) 


- Specifications (Find'ing of not guilty.) 

The accused pleaded not guilty to all Charges and Specifications. He 
was found not milty of the Specification of Charge II and of Charge II, 
but guilty of Charge 1 and its Specification. No evidence of previous 
convictions was introduced at the trial. He was sentenced to be dis
missed the service and to pay to the United States a fine of Five Hundred 
dollars ($500). The reviewing authorit;r apprqved the sentence and for
warded the record of trial for action under Article of :iar 48. 


3~ ~'vidence for_the prosecution: 


On the night of 17-18 July 1943, the accused w-as Regimental 
Officer of' the Day of the 371st Infantry (Pros. ~. A; R. 26). At 
about 2100 a.m. on 1$ July 1943, the accused, driving a jeep and ac
co:npanied by a sergeant, stopped in front of and across the street fro~ 

· the military police orderly room, Fort Huachuca, Arizona (E. 7-9). The 
accused got out of'the jeep, 11walked around in frOJJ.t of the jeep, up 
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to the radiator and he urinated right 1 . front of the light11 (R.-10-11). 
The headliGhts i'fere burning (R. 9). There is an officer's latrine in 
the· order.Ly r-an (R. 18). The accused then proceeded toward the orderly 
room and 11as he came across the street, he stagger.ed 11 (R. 11). After 
he entered the orderly room, and while he was talking to the enlisted 
man in charge, he 11kept weaving_ back and forth, and he got hold of. the 

_ railing" to brace himself (R. ll). There is a conflict of testimony 
among the prosecution's witnesses as to whether accused's speech was 
affected at this time. Che witness (Mljor William M. Campbell, Provost 
J.arshai of the 371st Infantry) testified that accused 11was. talking very 
indistinctly, as though his tongue was thick from something 11 (R. 17), 
while another witness (Private Robert L. Wilson), who was also present 
at the time, testified that accused I s speech was not 11blurry 11 (R. 11). 
In response to a direct question from Lajor Campbell as to whether he ha.d 
been drinking, the accused at that time replied 11Yes, sir, I drank a 
couple of beers over at the Officer I s Club" (R. 17). The accused was 
armed with a .45 automatic pistol (R. 2J}. · M3.jor Campbell testified that 
the accused 11wasn 1 t drunk and he wasn 1 t sober. 11 The test for drunkenness., 
within the meaning of Article of War 85, was read to the witness {ltl.jor 
Campbell) and he thereupon· testified as follows 1 "Well, sir, from that, 
he was drunk, sir 11 (R. ~). The accused ha.d been summoned to the orderly 
room to obtain the release of a truck which belonged to his organization 
and which had been brought in by an MP who had arrested its drunken 
driver (R. 8). The enlisted man in charge of the orderly room refused 
to release the truck to the accused without the personal approval of the 
Provost M:l.rshal. Hence the occasion of Hajor Campbell having been called 
to the orderly room at that hour of the night (R. 10). Major Cai,ipbell, 
after talking with the accused a few minutes and hearing tha.t he had been 
drinking, said to him J;tYou go back to your organization and report this, 
you a.re in no condition to be on gus.rd duty here" (R. 17). A:; the · 
accused lei't the orderly r.oom, Major Campbell instructed him not to 
drive the jeep, himself but to let the· sergeant, who was with him, drive 
it (R. 17-18). . . , 

4. Evidence for the defenses 

The accused, af'ter having his rights as a witness explained to 
him, elected to be swom as a witness and to testify in his om behalf. 
en the night of 17-18 July 1943, the accused was Regimental Officer of 
the Day of the 371st Infantry. · Uiring the evening he was carrying en 
his duties as Officer of the pay, and was at the guardhouse writing 

.. letters when a runner came from aegimental Headquarters and told the 
accused that the Duty Officer at Headquarters wished to see him (R. 26). 
Upon reporting to Regimental: t!eadquarters the accused -was .advised by 
the Duty Officer that a telegram was held at the 370th Infantry for 
Lieutenant Rowe, the latter being a member of the 371st Infantry, and 

·accused was asked to So and retch the telegram (R. 26). When the accused 
returned. with the telegram he ~s requested by t,he Duty Officer to · 
deliver it to Lieutenant Rowe. A search of the barracks £ailed to 
locate Rowe, but one ·o!- the officers in the barracks said that Rowe 
was at the Joountain View Officers Club. Accused then repaired to _the 
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Cl,ub, found Rowe., 0.1.ve him the ttalegram and was asked by llowe .and his 

party to sit dovm·and have a beer•. Accused at first declined, and then 

did accept one glass of beer. · He "stayed there three or four minutes 

and went and· inspected the guardll. (R. Zl). Although the Officers Club 

was outside o:f the regimental area (something less than 100 yards), 

the accused went to the Club at another time during the· night (~. 35}. 

No one direct.eel him to go to the ,Club the second time (R. 34). Accused 

testified that he had only one.glass of beer and no other alcoholic 

beverage that night (R. 28-29, 32-33), He denied telling the Provost 

M3.rahal that ·he had had two glasses of beer, but testified that he told 

him that he had .had one glass of beer (R. 32). · He denied that he 

urinated in front of -the jeep (R. 29}. · 


T~ Sergeant of the Guard saw the accused at the guardhouse 

at 10100 p~m. (.R.. 44}, and again at 2i00 a.m. (R. 41, 44}, 'When the 

accused stayed in the guardhouse _about 30 minutes (If. 44}. There..·was 

nothing about the accused to sugge::;t to the sergeant that the accuseq_ 

had been drinking (R. 45). He acted normal (R~ 47), and no odor of 


. alcohol was detectei on h:l,s breath (R. 42, 47). 

5. The SpecUication of Charge I alleges that the accused 11was at 
the 92nd Division Military Police Orderly Room, Fort Huachuca., Arizona, 
on or about-02)0 July 18., 1943, found drunk while on duty as 371st · 
~faritry_ Officer of the ll9.y". The elements of the offense are being 
found drunk on duty (1£M., 1923, par. 145}.- It is not disputed that the 

. accused was on duty., as alleged; during the night of 17.-18 July 1943. 
01 _the question, however., as to whether he was drunk at or about the 
time alleged., the evidence is squarely contradictory. Two eye witnesses 
far .the prosecution gave testimony Yihich would supPort., if not compel., 
the inference that-he was drunk at the time and place alleged. He 
staggered when he walked, he talked with a thick tongue, he held on to . 
a rail to brace himself 'While standing., he smelled of. alcohol and., 
withol.lt.'any apparent.excuse (there 'being a latrine nearby)., he urinated.. 
in the street- in front of the orderly room a:nd in the. glare of the head- ' 
lights of a jeep parked there. On the other rand, ·the accused, himself., 
testified in the most direct terms,. that he had only on·e glass of beer 
and no other intoxicant during the night in question and the -preceding 

· day; that he did not commit the nuisance,alleged and that he was not 
·d~; and the Sergeant of .the Guard, testifying for the defense., stated 

that he saw the accused for about Jo minutes at 03:' .near 2 a.m.·., on the 

night ·1n question, 'that there -was nothing about the accused to suggest · 

to the sergeant that the accused had been dririking., that he acted normal 

an:i that no odor of alcohol was detected on ·his .breath. 


· The. testimony of none of the witnesses was impeached, except 
for such impeachz!lent as was inherent in ·the contradictory_testimony of 
witnesses for the opposition. The court had _the right to accept or 
reject the testimony of any witness, and it is evident., from the finding 

· of guilty of Charge ,I and its .Specification., that the c·ou.rt acc·epted 
the testimany of the witness~s ·for the prosecution. 

- 3 
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Drunkenness, within the_ meaning of the 85th Article ·of 'tar, . 

1s defined in thE! Manual _for Courts-Ma~ial, 1928, as followsa 


·_ "* * * any :intoxication which is su.fficient .· sensibly to 

impair the rational and full exercise of" the mental and 

physical faculties is drunkenness within the meaning of 

the A.r~icle" ·(par. 145) ~ · . , 


I.. ' ·. ,. ., . 

Plainly, the evidence adduced by the prosecution_ was sufficient 
1:;o support the .court in finding tnat, .beyond .a reasonable doubt, .. the · 

·: accused was drunk on duty -as alleged. · · · 
~ 	 . l . • 

6. The records o:f. the W~ D.epartmertt show that thl.s ·officer is 
24 years of age. He was born and reared in Toledo,. Ohio, and graduated 

· .from 	the .Vfaite High School there in 1939~ ·During_ the next year he'was 

a laborer for a construction company. From 9 July 1939 until 10. ll':i.rch 

1941-he,was a member-of the Ohio Naticnai Guard.' He was inducted into 

the Army 10 .March 1941, and :tia,s been on ac~ive ·duty_ since that date •. · 

He graduated from the Infantry School at Fort Benn:ing, Georgia, on '26 

November 1942, and was commissioned a second lieutehant _on that date. 


· ?: The court was le~ll.y' constit~ted and ~d '.jurisdiction ·ova;
the· aqcused and the subject mattt:ir. No errors injuriously affecting 

. the substantial rights of the accused were committed during the "trial•. 
, In the opinion -of the Boa.rd of Review the rec.ord of trial is legally 
sufficient to support the findings of gu,ilty ~ the sentence and to 
wa.rran:t; confirmation or ~he sentence.· The s·entence _imposed by the court 
is authorized upon a conviction of a violation of .Article of War 85, · 

. and disnissa.l. is nandatory u_pori a conviction· of a: violation·, in time 
of war,·· of__tha.t Article. · · '· •. 

______C._o_n__......l.;..~a_ve__.)....____, Judge Ad-v-ocate•. • 

C,./.'IM,,. ·~ d: k ;~ ~ Jud~e~Ad~ocate,. 

~ ; ~ge Advocate. 
. . . 	 . . .~. 
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1st Ind. 

war Department, J.A.G.o., 3 1 JUL 1944 -. To the Secretary ot War. 

l. Herellith transmitted tar the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Edward J. Armstrong (0-1301002) 1 371st Infantry. 

2. I concur 1n the opinion of the Board of Review that the 
record ot trial 1s legally sufficient to support the f'in:linga and 
the sentence and to warrant confirmation ot the sentence. Dismissal 
1s justified but the .tine appears to be unnecessary. I recommend that 
the sentence be confirmed but that the f'ine be remitted and that the 
sentence as thus modified be carried into execution. 

J. Inclosed are a drai't of a letter far your signature, trans
mitting the record of trial to the President for his action, and a 
form ot Executive action designed to carry into efi'ect the above ~
recamnendation, should such recamnendation meet with approval. 

~ Q_~... :._. 

. ltt,yron C. Cramer1 

Major General, 
The Judge Advocate General. 

J 	Incls. 
Incl.1-Record of 'trial. 
Incl.2-Dft. ltr. far 

sig. S/w. 

Incl.J-Form ot action. 


(Sentence confinned but fine remitted. G.C.M.O. 451, 26 Aug 1944) 
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b. 	the Of'tica ot The Judge Advocate General 
Washington, D. C. 
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1 JUL 1944 
UNITED STATES ) 92D INFANTRY DIVISION 

v. 	 ~ Trial by G.O.M., convened at 
) Fort Huachuca, Arizona, 19 


Second Lieutenant ERNEST May 1944. Di21missal, total 

L. SHANE (0-1.319448), ~ forfeitures and confinement 

Infantry.· ) f'or one (1) year. 


OPINION of' the BOA.RD OF REVIEW 
TA.PPY, lWlffOCD and TREVETHAN, Judge Advocates 

l. The Board or Review has examined the record of' trial in 
the case of the officer named above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused waa tried upon the following Charge and Speci-
fications: 

CHARGE: Violation ot the 61st Article ot War. 

Specification 1: In that Second Lieutenant Ernest L. Shane, 
371st Inf'antey, did, without proper leave, absent him
self' f'rom his organization at.Louisiana Maneuver Area 
from about 1800, 19 February 1944 to about 06oo, 21 
February 1944. 

Specification 2: In that Second Lieutenant Ernest L. Shane, 
371st Infantry, did, without proper leave absent himself 
from his organization at 'Louisiana Maneuver Area from 
about o~, 27 Februaey 1944 to about 0630, 12 March 1944. 

' . 
He pleaded not guilty to the Charge a.nd both Specifications and was . 
found guilty of' the Charge and both Specifications. No'evidence ot 
prior convictions.was introduced. He •~s sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to become due and to 
be contined at hard labor for one year. The reviewing authority approved 
the sentence and forwarded the record'"of' trial tor. action under Article of 
War 48. 

-1
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J. The evidence for the prosecution is substantially as 

follows& 


First Lieutenant Magellan C. Ms.rs testified that he as 
commanding officer ot accused's company gave accus9d permission to 
be absent on the night or 26 February 1944, having first informed 
all his coJlllllissioned and noncommissioned officers in a group, 
including accused, that they were to report back from the «break" 
given on the 26th, not later than 0600 on the morning of 'Zl February. 
The accused did not report back until 12 March 1944 {R. 7-9). The 
accused's unauthorized absence from 'Z7 February to 12 ?larch 1944 was 
.further established by extract cop;r or morning report of accused's 
organization showing him absent without leave for this period (R. 8; 
k.~. . 

Lieutens.nt Mars also testified that accused was an excel
lent officer in performance of hia work and he r10uld like to have him 
in his company (R. 9, 12). 

It was stipulated that if Captain Leonard N. James were 
present he would testify that on the afternoon of' 19 February 1944 
accused asked him tor permission to have ihe afternoon off to go to 
town. He told accused he would give him per:nission to see the.bat• 
talion executive oft'ioer or the battalion commander. Sometime later 
he checked for the accused. Ha then checked with ~he battalion com
mander and the battalion executive officer but the court stated that 

· the replies received 1,;ly witness to these inquiries would not be · 
considered (R. 11). He then had the area checked and could not find 
accused, and thereupon instructed the first sergeant to carry accused 
as absent without leave. The next time accused was seen was on 21 
February 1944. It was further stipulated that if First Sergeant 
James A. Poitier were present he YIOuld testify that he entered the · 
accused on the com~'s morning report as AWOL as of 1800, 19 
February 1944. The next time the sergeant saw the accused was on 
21 February 1944. This period of ac~a.:,ed 1B unauthorized absence was 
likewise established by introduction into evidence or extract copy of 
morning report of accused's organization showing his unauthorized 
absence for said period (R. 12; Ex. B). 

During the time of accused's two unauth~~ized absences his 
organization was on maneuv~rs in the Louisiana :Maneuver Area. 

4. No evidence was presented by the ·defense, and accused after 
having his rights as a witness explained elected to remain silent. 

5. The evidence is conclusive that accused absented himself with• 
~ out leave from his organization in the Louisiana ~neuver Area from 
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19 February to 2l February 1944, and a second time from Z'l February 
to 12 March 1944. 

6. War Department records show that accused ie .30 rears or age. 
He graduated from the Wathena High School, Wathena, Kansas. He 
entered the military service 25 Jul.7 1942, and after completing the 
or.ricers' Motor Maintenance Course, The Infantry School, Fort Benning, 
Georgia, was appointed second lieutenant, .Arllly o.f the United States, 
1.3 May 1943. 

7. The court was legally constituted and had jurisdiction of 
the person and the ~tfenses. No e?Tors injuriousl7 af'.fecting the sub
stantial rights o.f the accused were committed during the trial. In 
the opinion o.f the Bos.rd o.f Review the record o.f trial is legall1 sut
ficient to support the findings o.f guilt,.-, to support the sentence and 
to warrant confirmation of the sentence. Dismissal is authorized upon 
conviction o.f a violation ot Article ot War 61. 

?~~ , Judge Advocate. 

-.3
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1st Ind. 

War Department, J.A.G.0.4 · AUG I~- T~ the Secretary or War. 

l. Herewith transmitted tor the action or the President are 
the record or trial and the opinion or the Board or Review in the 
case ot Second Lieutenant Ernest L. Shane (O-l.319448), Intantry. 

2. I concur in the opinion otthe Board ot Review that·the 
record ot trial is legally sufticient to support the·tindings or 
guilty, to support the sentence and to warrant confirmation or the 
sentence. I recommend that the sentence be confirmed but that the 
torreitures·be remitted and that the sentence as thus modified be 
carried into execution. I further recommend that the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, be designated as 
the place or contineme_nt. · 

' 3. Inolosed are a draft or a letter tor your signature, trans
mitting the record to the President for his action, and a torm ot 
Executive action designeq to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

~~.~• a..__ 

~on c. Cramer, 

3 Incls. . 
Major General, 

The Judge Advocate General. 
Incl.1-Record or trial. 
Incl.2-Dtt ltr tor sig S/W. 
Incl.3-Form ot action. · 

(Sentence confirmed but forfeitures and confinement remitted. 
G.C.M.O. 457, 26 Aug 1944) 
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UNITED STATES 	 ) 10TH DFANmI DIVISION 

) 


v. 	 ) Trial b,r G.c .M., convened at 
Camp Hale, Colorado, U-17 


Secaid Lieutenant. HAROLD. ~ June 1944. · Dismissal, total 

B. REE.Sm (0-ll74JJ.6), ) forfeitures and confinement 

Field A.rtille~. ) , for ten (10) 7ears .. ·. · 


OPINION of the BOARD CF REVIEW 
DRIVER, 0 1CCNN<E and LO'ITmHCS,Judge Advocates • . 

1. The Board of Review has examined the record of trial. in the case · 
of the officer named above and submits this, its opinion, to The Judge . 
Advocate General. · · · 

2 • . · The ·accused was tried upon the following Charges· and Specit'icationat · 
. . 


CHA.ROE Ia .Violation of the 58th Article or· War. 


· Specification1 In that Second Lieute~ Harold B. Re~ser, .605th 
Field Artillery Battalion., did, at Camp Hale., Polorado, on or . 
about 11 October,1943, desert the service of the United States, 
and did remain absent in desertion until he ,ras apprehended at · 
Los Angeles,. Cali!omia.,_ on or abc·•t 4 December- 1~3. _ . 

atARGE na Violation of. the 93rd Article of War. 

Specification 11 In that Second Lieutenant Harold B_. ~eser., 60Sth 
· Field Artille17 Battalion., die;!, at Camp Hale, Colorado, .on or 

about l October l943, feloniousl7 embezzle bi- fraudulently con
.verti.ng'to his own use a certain check in worde and figures as 
follows, to wit: 

_Colorado Springs, Colo., · Sept.; 16 · l9!il, No._ 

THB 	FIRST NATICll.AL BANK 82:..2.10.· 
. ot Colorado Springs 

Pay to the · 
order of loth Division .lrt.illery ot'i'icers ~ss $32.20 

Thirty-two & 20/100 ~--------·----·-- Dollars 

James T Ross Jr. 
· 1st ld.eut., 605th F.I. Bn. 

http:82:..2.10
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of the value of thirty-two dolJars and twenty cents ($32.20), 
the property of the loth Division Artillery Officers I Mess, 
entrusted to him by said loth Division Artillery Officers' 
Mess. 

Specification 2: Similar to Specification 1, but alleging em
bezzlanent of a check dated l October 1943 in the amount o:t 
$23.· 

CHARGE III: Violation of the 95th Article of War. 

Specification is In that Second Lieutenant Harold B. Reeser, 605th 
, Field Artillery Battalion, did, at Colorado Springs, Colora1io, 

on or about l2 October 1943, nth intent to defraud, wrongf'ul'.cy 
and unlaw£ully make and utter to Hibbard & Compaey, Colorado 
Springs, Colorado, a certain check in words and figures as 
follc,,rs, to wit a 

Colorado Springs, Colo., 12. October 19!u. No• .2k 
! 

THE Fmsr NATIONAL BANK 82-2.10. 
of Colorado Springs 

I ' 

Pay,to the 
order o:t _____H_ib_b_ar_d_an_d_C_o_m._paq___,._·_.___ $32.18 

18 , 
Thirty two and -----·-----· ----1'00 Dollars 

Harold B. Reeser 
Harold B, Reeser 
2nd Lt., 605th F.A. Bn. 

and by meal1$ thereof did fraudulently obtain from said Hibbard 
. & Compaey merchandise of the value of about thirty-two dollars and 
.eighteen cents ($32.18), he, the said Second Lieutenant Harold Ba 
Reeser, then well knowing that he did not have and not intending 
that he should have suf!icie'lt funds in The First National Bank 
of Colorado Springs, Colorado, for the payment of said check. 

Specification 2: Similar to Specification l, but alleging check 
dated 21 October 1943 for i20, made at San Francisco, Cali 
fornia, to the order of cash, uttered to H.A. Maynard arid the 
fraudulent obtaining of $20. · . . 

Specification 3: Similar to Specification 1, but alleging checlc 
· 	 dated 22 October 1943 for $20 made at San Francisco, Cali 

fornia, payable to and uttered to H.A. Maynard and the fraudu
lent obtaining of ~20. 

- 2 
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Specification 4: Similar to Specification l., but alleging check 


dated 10 November 1943 for $20 made at Los Angeles, Cali 

fornia., to the order of Cash., uttered to the Canadian Bank 

of Commerce and the fraudulent obtaining of $20. 


Specification 5: Similar to Specification l., but alleging check 

dated 12 November 1943 for $20., made at Los Angeles., Cali 

fornia., to the order of cash., uttered to the Canadian Bank 

of Commerce· and the fraudulent obtaining of $20. 


Specification 6a Similar to Specification l, but alleging check 

dated 18 November 1943 for $69.19, made at ,San Francisco., 

California, payable to Hastings., uttered to Hastings Cloth

ing Compacy- and the fraudulent obtaining of $69.19 in mer
chandise. 	 · 

Specification 7: Similar to Specification 1., but alleging check 

dated 18 Novanber 1943 £or $30, made at San Francisco., 

California., payable to and uttered to the Palace Hotel Com

pany- and the fraudulent obtaining of $30. · 


Specification 8: Similar to Specification 1., but alleging check 
dated 20 November 1943 for $25., made at San Francisco, Cali 
fornia, payable to am uttered to the Palace Hotel Company 
and the fraudulEllt obtaining of $10.50 cash and ~14.50 credit. 

Specification-9: Similar to Specification l., but alleging check 
· 	 dated 20 November 1943 for $30, made at San Francisco, Cali 

fornia., payable to and uttered to the Palace Hotel Canpany . 
and the fraudulent obtaining of $30. • 

Specification 10: Similar to Specification 1., but ·alleging check 
dated 23 NovEmber 1943 for $20., made at San trancisco., ·Cali 
fornia, payable to and utte.red to H. Liebes & Canpany and the 
obtaining of $20. · 

Specification 11: Similar to Specification 1., but alleging check 
dated 25 November 1943 for $25., made at San Francisco, Cali 
fornia., payable to and uttered to the Hotel Sir Francis Drake 
and the obtaining of ~25. . 

_Specification 12 a Similar to Specification 1; but alleging check 
dated 28 November 1943 for $28.84, made at San Francisco, · 
California., payable to and uttered to the Drake Wiltshire 
Hotel ,in p.cyment of an account• 
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Specification 13: In that S~cond Lieutenant Harold B. Rees·er., 605th 
Field Artillecy Battalion, did, at Camp Hale, Colorado, ~nor 
about 30 September 1943, with intent to deceive Brigadier 

. General David L. Ruffner, Headquarters 10th Ini'antcy Division 
.A,rt;illecy, Camp Hale, Colorado, officially state to said · · 
Brigadier General David L. Ru..ffner·that his, Lieutenant Reeser•s 
mother was dead, which statement was known by sai~ Second 
Lieutenant Harold B. _Reeser to be·untrue in that his niother was, 
then .living. 

He pleaded to all Charges and Specifications not guilty by reason of tempo~ 
ra.ry insanity. The motion and plea of not guilty by reason of temporar,y 
insanity were not sustained and he was found guilty of all Charges and Speci
fications. He was sentenced to be dismissed the service, to forfeit all pay· 
and allowances due or to become due and to 'be conf:ined at hard labor for 
t1reD,ty (20) years. The reviewing authority approved only: so much of tb,e 
sentence as provides f(JJ:" dismissal, total forfeitu~s and confinement at 
hard labor for ten (10) years and forwarded the record of trial for action 
under the 48th Article of War. 

3. Evidence !or :.ie. prosecution: 

a •. Specification 13, Charge Ins On_ JO September 1943 the accused 

-went to the of!ice of Brigadier General David L. Ruffner,. Commanding Officer 

of the 10th lnfantcy 1'ivision Artillecy, Camp Hale, Colorado., and requested 

an emergency leave to fly to Florida., stating that his mother was •ctead er 

dy'irig". The request was of l'such a serious nature" that General Ruffner .. 

granted the leave w notified the personnel section of the 605th Battali_9n., 

the organization to 'Which accused belonged, of his approval. The written· 

request (Ex. 15) for leave, dated JO Septanber 1943, an:i signe,d by accused 

shows that. the purpose of requesting leave was because of the ·death of hie· 

mother. On or about 3 January 1944, the accused, 'after being adnsed cf his 

r~hts, stated to Lieutenant Colonel James p. Pierson, his inmediate cCIIIJliand

ing officer., that the statement he made in applying for leave., that his mother 

was dead, was •absolutely falise•, that he made the statement because _he. was 

not .feeling well and wanLd to get away, and that he •felt that was me way . 

to do it". After accused had. been granted leave and llhile he was still away , 

£ran his organizaticn Colonel Pierson received a letter from the mother of ac
cused (R. 31-33). · 


. . 

· b. Specifications l and 2, Charge na nu1.ng the month of September 
1943 and it the time he·went on leave the accused was the lOth·D:irtri.on.Ar- . 

· tillecy mess officer. Captain (then Lieutenant) Jame., T. Ross, gave accused hie 
check (Ex. la) dated 16 September 1943 payable to tne 10th Division Art;lller,r 
Officersr Mess in the si,n: of $J2.20 for his August mess bill. Captain Ross 
delivered a similar· check (F«. 2) dated 1 October 1943, 1to accused in the sum 
of $23 for his Septenber mess bill. He recebed a second bill for hi8 . 
Septanber mess account asi there was no record or it· banng b'.!eJS:- paid;. .An audit 
ot the books of the 10th Division Art;illery .0:tticers1 lless sh ,wed lhat the two 
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checks given to accused by Captain Ross had not been deposited to the 

acc.ount. or the mess fund although.the payment of $32.20 had been credited 

on· the ledger of the mess. When Captain Ross produced the cancelled check 

for $23 show:lng paynent on his September mess bill he was given credit in 

that amount for the second ~nt.~ he had made. The checks (Exs. la and 2) 

were paid by tne drawee bank 21 October 1943. They bore the indorsem.ent 

of the 10th Division Artilleey Officers' Mess followed by the name of ac

cused and the indorsement of Bank of America of California, Sacramento, 

Calitornia (R. 3S-39J :sx. 19). . ·- .. . 


. . 
c. Charge I1 An extract copy (Ex. 16) of the morning report of 

.	Headquarters am Senice Battery, 60Sth Field Art;illeey Battalipn shows 
the accused .trom ieave to absent without leave ll October 1943• .ln 
extract copy-· (Ex. 17) of the morning report of Ninth Service Command Mili 
tar,r Police Staticn, Los Angeles, Callfomia, shows accused to ccnfinem.ent 
4 December 1943 snd frcm calf'inement to released with· guard 21 December 1943. 
An extract (EX• 18) of the morning report of Headquarters and. Service Bat
te17, 60Sth Field Artillery Battalion shows accused to ~onfinement, Station 
Hospital, Cam:p Hale, Colorado, 24 December 1943. Accused had been granted 
an additional four days extension to his leave but had no authority-: to be 

· _absent from 11 October to 4 December 194.3 (R•. 32-34). · . 
. /, . 	 . 

d. Specification 1, Charge Ina Mr. Howard E•. Smith, credit 

manager, 1Iibbard and Canpaey, Colorado Springs, Colorado, testified by 


· deposition that ai 12 October 1943,. accused presented his check (Ex. 3) 
to ·be cashed. ·Accused had a credit account with the compBJ'.ly and did not 
have to £urnish identification. He stated that the ,reason he was cash
ing the check was beca"WSe the banks were closed. He asked for $20 in cash, 
remarked "I suppose I have that mucll in the bank•, looked at his check book 
and said he had. The check dated 12 October 1943 drawn on the First National 
Bank of Colorado Springs, in the 'l!SWll of $)2.18, was cashed, $12.18 being 
applied in payment o! his account and the balance of $20 being. given him in 
cash. The check when presented for P81JllW was returne9- ~paid and marked 
•closed•. (R. 39) · · · · · • . 	 . . ' 

e. Spec1f1ca1ions 2 an:i 3, Charge Illa Mr. Harold J.. Maynard, San 
Franc.1.sco; California~ testified by deposition. that on 21 october 1943 he, 
cashed a check (Ex. 4J for accused, which was dated the same date, payable 

.to cash and in the sum of $20, and tha.t he gave accused the amount of the 
check from the company funds of the Pan American Ai~. On 22 October 1943 
he indorsed another· check (Ex. S) for accused, which was dated the same 
date, pqable to H. A. Maynard am :in the same amount. This second check 
was cashed from the personal account of Mr. Maynard in the "Wells Fargo . 
Banlc and Unia,. Trust Co.•. Both checks were drawn ori the First National Bank 
ot Colorado Springs and when presented for pqment were returned llnp&id 
nt.h the notation thereon, •short;•. 4ccu.sed established his identi£y 
through his official. identification card "WD A.fiJ Form 6S-l" (R. 39). 
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f. Specifications 4 and 5, Charge IIIa Mr. R~ W. Fowler, Cashier, 
Canadian Bank of Comnerce, Los Angeles, California, testified by" deposi
tion that on 10 Novembe:r 1943 he cashed a check (Ex. 6) in the sum of $20 
for accused and on 12 November 1943 cashed another check {Ex. 7) in the 
sans amount•. Both checks were dated as of date cashed, were· PB3'"able to 
"cash• and draWtJ. on the First National Bank of Colorado. Springs. Accused 
identified himself and received the cash. He stated that he was on leave 
and needed the money to return to his organization stationed at Camp Hale, 
Colorado~ The checks were presented for payment and returned unpaid, 
marked •acco1mt closed• (a. 40). · 

g •. · Specification 6, Charge Illa Mrs. Glyde Ingham, employee of 

Hastings Clothing Store, San Francisco, California, testified by" deposition 

that en or about 18 November 1943 she approved a check {Ex:. 8) in the sum 

of $69~19 given by accused for the purchase of clothing. The check, dated 

18 November 1943 was drallil on the First National Bank of Colorado Spr:l.ngs · 

and made payable to the order of nHastings•. 'When presented for payment the 

check was returned unpaid with the. notation "Protested For Non-Payment• and_ 


· "acct.. closed• (R. 40). · · · 

·· h. Specifications 7, 8 and 9, Charge III: The depositions o! 

Miss Irene Lundberg and. Mr. Lucius B. Stroupe, employees of the Palace 

Hotel, San Francisco, California, show that on 18 and 20 November 1943, ac

cused cashed three checks at the hotel, drallll on the First National Bank o:t 

Colorado ·Springs and payable to Palace Hotel Company of San Francisco in 

amounts as :follows& check, {Ex. 9) dated 18 Novembe:i:- 194.3 for i,30; check 

(Ex. 10) dated 20 November 194.3 :tor $25; and check (Ex. ll) dated 20 November 
191(3 :tor $JO. Accused identified himself' by his "AGO" card and stated to· 
Mr. stroupe that his heme was ill Miami, Florida,. that he was statio1;1ed at 

· Camp Hale, Colorado and on leave. Accused received $1.Q.,50 cash and a credit 
of $14.50 on his hotel account for the $25 chec:k and cash for the· others. 
The checks were deposited in the Crocker First National Bank of San 
Francisco and were returned unpaid, each bearing the notation "acct. closed• 
{R. 41). . , · . . , 

. ·. !• ·Specification 10, Charge III a Miss Anna w. Rose, credit ~ger 
of H. Li.eoos and Company, San Francisco, California, t,estified by" deposition · 

. that on 2.3 NoVE111.'l;>er 194; the approved a check for accused in the amount of 
. $20. The check (E.x.' 12) dated 23 November 194.3, drawn on the First National · 

Bank, Colorado Springs, Colorado, was made payable to "H. Liebes & ,Co•. 
Accused identified himself by' his officers• card and received $20 in currency-• 

. The check when presented t'or payment was return.ad unpaid, with the notation 
"acct closed• (R. 41). . . . . · 

J • Specificaticn 11, · Charge III a Miss Zenida London, employee 
of the Hotel Sir. F:rancis Drake,. ·5an Francisco, California, testified by" 
depositicn that· accused presented his check (Ex. 13) to be cashed. The check 
dated 25 November 1943, in the sum.of $25, payable ·to Hotel Sir Francis Drake 
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was drawn· on the First National. Bank,· Colorado Springs, Colorado. ~- · 
cueed identified himself 111th hia "W.D._ AGO" card and received $2S in cur

. rency-. The check when presented for payment was returned unpaid., and was 
marked •acct closed" (R. 41). · · . ..... · · 

·. :,. · k. Specii'icaticn 12; Chugi Illa Mr. John B. Quigley, manager ot 
the Drake::Wiltshire Hotel, San Francisco, California, testified b7 deposi
tion that· the hotel accepted a check (Ex• 14) from acca.sed !or $28.84. 
The check, given 1n p81]nent of his hotel account was dated 28 November 1943, 
dra1m on the First National Bank1 Colorado Springs:, Colorado, ·and -made plQ"- . 

· able to Drak&-Wiltshire Hotel. · :Che checlc when presented for payment was · · 
returned unpaid '*1th the notation •acct closed" (R. 42). · · · · . . · 

, . . .. .. . 

. Mr. HenI7 J. Weberbauer, ~hie.t bookkeeper o! the First National 
Bank o.t .Colorado Springs, Colorado Springs,· Colorado, testified b;r deposi- · . 
tien that accused had a checlc:ing accoant in the bank from 6 March 1943 until . 
S November 1943 when it "Wa.S closed by' a serrlce· charge of the bank for 2,3 · 
cmts. He stated that the tnlve checks (ED. 3, 4, S, 6, 7; 8., 9, 10, 11., 

·12., 1.3 and 14; Spec,s. 1 to _12) were.presented to the bank far paylllmlt and .. 
payme~ was refused. 'lhree checks (ED. 3-S) were ·not paid because of in- . 
sufficient fume and pqment on nine checkB (Exs. 6-14) was refused be- .'. 

. cause the account ~d been closed..CR. 42). · ·· - · , · ·-. - -_ · 

4. For the defensea )Li.eutemnt Colonel J~es .p. Pierson"., a membe; of 

the 10th Division .A.rliller;y mess coancil., testified that accused had made .· 

complete rest;tuticn on his indebtedness to the loth Divisiai ·Artiµ.ery . 

O!ficers I Mess (R. 34). · · : · · 


. · The accused identified money ord,er re~eipt;s (Exs. c, D and E received . 
in ev.1.dence but not attacl;led to record of trial) as representing ~ants . 
to the Canadian National Bank tor 8q.O, · to H. ·-,.. Maynard for 140., and to ·. 
lW:,bard Company for $32.18.. Ch examination by the cou~ accused stated thai 
:the checlc he issued to Hasti.Dgs 1n San Francisco, ·California (Spec. 6, Chg. 
III) was for tbe purchase of mil1t1U7 clothing (R. 42-43) •. _- . . · . . , ' 

· -5. A•. A.t'ter tl:te def~~~ er&e~d-~~ plea of" not· guilt:,-b,y reas~ of 

temporar,y insanit7 tm court received evidence· on .that issue. rhe accused 

test1f.ied that 'Whan he was seventeen ;rears of age ha went m an errand for 

his mother and.failed to return~ ~- was'gone_about-tour dqs, had.no re- . 

collection of being awq from home., am subsequent~ •came to hhself'll 1n . 

a drug store abouli twent:, miles from. home and tainted. , .In 1931 he · 

had a simila~ attack and fowxt liia,elf 1n ·a strange p1ace· aboa.t six ml 

~~ a station where he had ~en waiting tor a.bua. This attaclc 11aa al;:


owed b.r a fainting spell·and he YaS tak:m to tiie-Bostan Generai Hoa- . · 
pital £or observation. In 1938 there 1ras a recurrence of t.h 

accompanied b:, fainting and a sner8 he dach l'L ' e e same condition 

taken to the Johns H . a ·~ "11 this occasion he was 


.Ql 4 December 1941 heap= ;;;~tal : ::ltillore.. ~e accused stated thal;

8 

• · · . . . ome ,· am... Fl,orida to. go to work., but ·:tor 

· ..· •.. ,· .. .,, ,• ': 
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"no apparent reason" went to ·Jacks~ville, Florida, instead. He traveled 
, 	 up and dom the coast, worked for a time in West Palm Beach, but for the 

most part the events "were hazy and some totally blank"•·. He wired his 
father for money and returned home but "aga:ln had a lap·se of memory" and 
left home. He learned later that during this attack he cashed ~ large 
number of checks. The accused stated that after receiving his draft notice 
he went to "Dr. Anderson", a psychiatrist in Miami, Florida, arid asked if 
he should inform 11the authorities 'What happened11 to him. Dr. Anderson , 
advised him that his condition was a "cysterical state" and the Army would 
probably be the best thing for him (R. 7-8). 

' 
The accused further testified that he had no additional attacks 

until the one in September 1943. His first symptoms were severe headaches, 
"periods of absent m:lndedness•, a feeling of "claustrophobia", of nforget
ting where you are11 , followed by a period of "extreme frustration and . 
anxiety". Knowing of his previous spells the accused ~ought he would try 
to get home· and "wipe· out this !eeli;zig". He had been granted leave a few . 
weeks before so u!ed,the first excuse that "popped" into his mind to get 
away. His mother had been ill so he used the excuse that his mother was 
dead. The general granted him the leave and told him he could have an ex
tension if necessary. His. wife was pregnant and he took her to his home in 
Miami, Florida. Accused stated that on the return trip from Miami he re- . 
called being in Chicago but remembered nothing of the trip fl'9m Chicago'""to 
Colorado Springs. '.lhe next accused remembered was awakening in a strange 
place about 19 November 1943 and from the name on the telephone book realized 
he 1'18.S in Los Angeles, California. He wired his father for funds but did 
not recall receiving the money. lie remembered nothing further until 1 or 
2 December 1943 llhen he found himself 1'18.lking along an unfamiliar street. A"' 
receipt in his p<;>cket gave the name of a hotel in Los Angeles and upon going. 
tpere he was·· greeted by the clerk and given a key- to his room•. He realized 
his status and again wired his father for money as he wanted to go to Miami 
to see Dr. Anderson and _"lay sane sort ot foundation to build onn. 'When he 
was walldng to the telegraph company to see if the money had· arrived he was 
stopped by a man "who had cashed the check", taken to the police station and 
was la:t;er tul"l:led over to t~e military police. Accused did not remember ar.:. 
riving in Los Angeles nor did he have 11any memory" between the time he sent 
the· second 'Wire to his father and the time he came to himself "here" (R. 8-9 
15). 	 · · ' 

· Cn cross-examination and examination by the court accused testified 
that one period of lapse of memory '*in Decenbern, had lasted for over a 
mcnth and his condition ha~ been diagnosed as "hysterical amnesia". When he 
left Camp Hale accused was ffagitated" .but still had his memor,y and thought 
he could 

11
11'hip the thing" by traveling. He did not seek advice of medical 

officers as to. his condition as he was afraid he would be retired frau the 
service. He was granted a five day leave aIXi left Camp Hale on l October 
1943. When the le.ave was about to· expire he wired for an extension and was 
granted an additional three days. He was in Miami less than twent7-four 

- 8 



lioun and left ai 7 October td return to Camp Iial.e. .Accused stated that 
.1'hile in Los Angeles he used his own name and was always cil.'esi;led in uni
Y'orni. There was less than one day that he knew what he 11as doing and 
that was 'When he wired· his .father for monoy on 19 November. He realized 
he was 11AWOL" and nee1led .f'unds to return to Camp Hale. He did not re- · 
member receiving the money but la.ter !ound a money order receipt in his 
pocket dated 19,November (R. 9~J.5). . · . ·.. . . · 

. ,. 

It was stipulated that Mrs~ Catherine Argo; Director of Hane Sernce, 
.American Red Cross, Miami, Florida., would teestify as conti.in~d. 1n a report 
(Ex. A) -of an investigation she had made...The investiga~ion consisted of 
interviews with the wi:f'e am mother or .accused., who substantiated his testimon;r 
'With reference to his past histor,y of amnesia. His mother stated that the 
first -two attaelcs lasting for three daya each occurred 1n 1926· and 1932. On 
each oc;casion accuaed collapsed and did not ranenber where he bad been or 
what had happemd. The third attack. occumd in-1938 after ~e was married 
and his ld.fe placed him in the pqchopathic ward in Johns. Hopkins Ho1pital for 
observation; l:l1s condition was diagnosed as· "hysterical amnesia" caused b.r . · 
pressure on the brain· resulting from a. tail as a child at the age or- tive. 
Accord~ to. the wife of· acC"WSed the. ·doctor also stated that ·the vertebra ot 
accused was . embedded six inches .further than it. should be through the baJe. · 
of his ·skull•. The fcurth attack OCCUITed in 1941 llhen &CCU.led started .to . 
wo.ric and never .reached his destination. The reporl further stated that each 
attack •seems to cover a lmger pat"iod of time and the loss· of memory 1n each 
case has .f'ol1011ed a severe headache" (R. is-16)'. ·. · · · · 

. . . 

A copy of the medical records of Dr•. Jame~ _L. Andersen, iU.alli, 
. Ilorida, dated 25 Februaz,- 19 42, perta1 ning to accused was rece:i.nd in evi

dence b;r stipulat,ion. '.Lhe history of accused as set forth. in the record 
was substanti~ as testified -to by accused. Dr. Anderson d::lagnoa~d the 
condition· of. accused as "h,ysterical amnesia• (R. 16).. . : _ . _'. · . 

. ....~ 

. . . Captain Manuel Sall, Station Hospital, Camp Hale, Colorado, apechl
·list in neurology and psychiatry, testified that accused was a· patient ot h.ui 

. at the station hospital•. After a study of the, •pers?nality Jll&keup• and 
history 0£ a,ccused he diagnosed him as a "hysterical amnesiac"• He stated 

.that the usual attack of amesia rare~ lasts beyond ten to twelve days and 
· the average attack is of fair days duration except 1n rare instances. ·One 
att_ack may follQW' another m.th a period of .lucidity; intervening and a person 
migjlt later recall all incidMts that occurred during the lucid interral. . 
During a period of h;ysterical amnesia .a peraon does not retain command of 
his faculties. On cross-examination· and examinatiai by the court Captain 
Sall testified that accused came under his care' on 24 December 1943 and he 
saw him "somet:1.;mes• twice a day. He defined Qines1a- as a complete. or partial 
loss of memor,r which may be due to something organi.cj as- a blow on the head 
or due .to shock. The latter t~ of amnesia results from some situation with·· 
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which the 'Victim is unable to cope ~-uccessfully and givex rise to hysteria. 

It is called hysterical amnesia. He CD;,d not consider it unusual in cases of 
eysterical anmesia for the individual to retain his own identity, but stated 
that this situation wruld vazy- in the individual c~se. He stated that 
hysterical amnesiacs in attempting to evade problems with 'Which, they are 
unable to cope do their best to forget the problem and in doing so. they forget 
ever;thing else. Captain Sall further stated, that his examination of the 
history and behavior of accused made him believe that during one of the 
attacks accused did not know the difference between right and wrong •. He 
thought it unlikely, however, that an hysterical attack would persist con
tinilously from 3 October to 14 December. He was also of the opinion tmt i£ 
a.ccused passed bad checks durlng a true attack of hysterical amnesia he would 
be· doing so •more or less -automatically• and though he would act "plausible• 
to others at the time., he wculd not know the difference between right and 
wrong. According to Captain Sall •normal restraint is lost" and "discipline 
is gmett during a hysterical episode. Rare cases of hysterical amnesia on 
record have extended over a period o_f moffi(h.s but are not usual. Cattain Sall 
c·ould not state definitely.but could only.assume that accused was in a state · 
of hysterical amnesia during the period he was absent from Camp Hale (R.
11-23) • . . , . · 

1:). The prosecution introduced in evidence the Proceedings of a 
Disposition Board (Ex. 1) can.posed of three medical officers who examined ac
cused on 27 March.1944 at Fitzsimons General Hospital, Denver, Colorado. 
The report briefly reviewed a porti.on of the past history of accused and stated 
that accused admitted worry over errors in·his accounts as mess officer prior 
to his present episode. It described accused as "a vecy- dramatic, glib and 
superficially pleasant person11 • The Board was of the ·opinion· that' the amnesia 
of accused was largeJy retrospective, that af'ter he ran avray from an un
pleasant situation and committed various misdemeanors, he claimed no memory 
for that period. The Board further stated in·its findings that the •retention 
of personal identif,7 is certainly not characteristic of aey type of amnesia". 
The Board found the diagnosis of accused,to be •constitutional Psychopathic 
State, Inadequate Personality", and concluded that he·was sane, competent and 
mentally responsible (R. 24). · 

' . 
Lieutenant Colonel James L. Hamilton, Assistant Chief of Medical 

. Service, Fitzsimom General Hospital, testified that he sat in on a confer
ence as cne of the three members of the disposition board when accused was in
terviewed and had talked over the case with the "staff" on several occasions. 
None of ~he members of the disposition board were psychiatrists but 8':cused 
had been examined in the presence of Colonel Hamilton1 by Captain·. H. D.Lederer, 
the hospital psychiatri!9t,. and the board considered his diagnosis along with . 

. the records from Johns· Hopkins and Baltimore Hospitals, as well as the report
1 of Doctor Jantes Andersen, in making their findings. Colonel Hamil.ton further 

stated that it was "unusual" in hysterical amnesia to •lose personal identity"• 
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On further examination, however, he testified that the period during which 
.a person has amnesia 11is lost", and that he would be unable to retain his 
identity or 11to remember things at illn. He would not recommend accused for 
aey type of military duty and did _not beU,eve accused would have been in
ducted into the Army or that he would have been commissioned had he re
vealed his past personal history {R. 23-28). . 

Major Lewis Thorne, psychiatrist for the loth Infantry Division, was 
of the opinion that accused "may possibly suffer from periodical recur
rences of hysterical amnesia"., but believed there was. insufficient ~vidence 
to show 11a true anmesiac episode" during the absence of accused from··camp 
Hale. He believed that the evidence showed periods of lucidity and periods 
of only partial confusion., leading to the conclusion that accused must be 
considered sane., as there was incomplete evidence to show him 11canpletely 
irresponsible". He stated that his examination o£ accused was "cursory" 
however, an:i he could not say"for sure0 that accused was not in a "true 
hysterical state" (R. 28-JO). . · 

£• The court after receiving all of the evidence.on the question of 
insanity p.enied the plea of not gullty by reason of temporary insanity, and 
did in effect, by this .ruling, find that accused was sane at all material 
times. Such finding., in the opinion of the Board of Review, is clearly sup-, ' 
ported by the evidence. 

6. a. Specification 13, Charge Illa It is shqwn by the evidence that 
on JO Septenber 1943 the accused-asked Brigadier General David L. Ruffner 
.for a leave of absence, stating to General Ruffner as the reason for his 
request that l'iis mother was dead. The mother of accused was not dead and he 
later admitted to his commanding officer that the statement was "a"qsolutely 
false". The accused testified that he wanted to get away and said his mother 
was dead because it was the first excuse to enter his mind. The proof shows 
that accused made the false official statement to General Ruffner as alleged. 

b. Specifications 1 an:i 2, Charge Ira en 16 Septembe.r 1943, while. 
accused was the loth Divieion Artillery mess officer, he received a check in 
the sum of $32.20 from Captain James T. Ross in payment of his August mess 
account and en l October 1943 he received another check for $23 .from Captain 
Ross in pa;yment of his September account. Neither of the checks was. ever 
deposited to the account of the loth Division Arliiller,y mess fund. The 
checks, 'Whose perforations show they 'Were ,Paid by- the drawee bank en 21 
October 1943, bore the indorsement o£ the loth Division Artiller.r officers• 
mess followed by the name of accused and ihe~.indorsement ·of the Bank of · 
California, Sacramento, California. The eviaence sustains the finding that 
accused embezzled the two cbeclas entrusted to his care by fraudulently appro
priating them to his own uee. . , . _ · . _ , 

£• Charge I• The evidence smws that accused without proper leave 
was absent; from his post and duties at Camp Hale~ Colorado, .from about 

-....- ll 
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11 October to 4 December 1943. He obtained leave on 30 September 1943 by . 
making a false statement that his mother was dead. He was granted a few 
days extension to his original J..eave and failed to return at the ex
piration of the extended leave. After a period of nearly two' months absence 
the accused, according to hi.s om. testimony, was apprehended by a civilian 
in Loe Angeles, ,California, was held for a time by civiL authoritie~ on a 
check charge' and later released to military control. The evidence further 
shows that prior ·to going ori. leave the accused had embezzled two checks 
from the 10th Division Artillexy officers• mess. The court, in its ruling 
on·the insanity plea negatived any justifiable explanation by accused or 
his prolonged absence. The Board of Review is of the opinion that the 
circumstances are sufficient. to establish that accused had the necessary 
intent to desert, the militaxy service. 

d•. Sp~cifications 1 to 12, Charge III•. Tl'ie evidence shows that 

between 12 October and 28 November 1943 the accused made and· uttered twelve 

chew in the aggregate amount of $340e21, receiving therefor a total· of · 

$21$.,50 in cash, $69.19 worth of merchandise and $.55.,52 credit on his ac

counts. All ar the checks were draffli on the First' National Bank of Colorado 

Springs1 Colorado Springs,. Colorado, and issued to the payees in amounts as · 

follows a i32 .16 on 12 October 194.3 issw,d at Colorado Springs to Hibbard . 

and Compan;y (Spec. 1)J $20 on 21 October issued· in San Francisco payable· to_ 

•cash• (Spec. 2>, $20 on 22 October issued at San Francisco to H. A. Maynard 

(Spec • .3)J $20 on 10 November 194.3 issued 

1 

at Lo's Angeles payable to •cash• 

(S:,ec. 4) J •20 on 12 November 1943 issued at 'Los Angeles payable to "cash.• . 

(spec. 5); $69.19 on 18 NQvemer l9li.3·, issued·at San Francisco to Hastings 

(Spec. 6); $.30 on 18 November 194.3, issued at San Francisco to'Palace Hotel 

Compa.ey- (Spec. 7h t"".o chew on 20 No_vember 194.3, for $2.5 and $JO, iss~ed 

at San Francisco to Palace Hohl Compaey (Specs. 8 and 9)J $20 on 2.3 No- · 

venber 1943 issued at San Francisco to H. Liebes & Co. (spec. lO)J. $2.5 on 2.5 · 

No"wd!llber· 194.3, issued at San Francisco to Hotel Sir Francis Dr~e (Spec. 11); 

and $28.84 on 28 November 1943 issued at San Francisco to Drake-WUtdlhire 

Hotel (Spec. 12). · . · 

. · . The drriee ·bank refused payment on the first three ciiecks (Specs~
1s3) because of insufficient i\inds an:i did not pq the remaining checks . 
( pees. 4-12) for. the reason that it had closed the account. The accused 
was absent without leave. when he issued the :checks and apparently did not 
receive official notice from the bank that his account had been closed. · An 
accused, hairever, is properly charg~ble with knowledge of the status of his 
bank account, where,, as here, the status.-of the account results .from the 

. acts of accused, such as drawing checks (a.i 2,36070, wanner, 22 B.R. 279). 
Tbeallevidendcei ~aiifnsi the findings of guilty of the fraudulent issuance of checks 
~ ege . n -.t""c cations l-12, Charge III. ·' . 

·. . 7 • 11 Upon &ITaignment. accused pleaded. •Not. guilty by reason of temporal')" 
insanity • After hearing the evidence on this· plea, the court; ~enied it. 
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Thereupon, without 'requiring accused to plead further, the·prosecution intro
duced .its proot on the merits. Although accused should have been called 
on to plead to the general issue, it is obvious that all parties treated 
the original plea as· one of mt guilty. In the opinicn of the Board there 
was no prejudice to accused. · 

8. _The accused is 35 years of age. The records of the Office of The 
Adjutant Gene,ral show his service as fol.laW'si Enlisted service from 9 
April l942J appointed tempora?j" second lieutenant, Amy of the United States,-· 

/ from Officer Candidate School, and active duty, 26 November 1942. 
. , • I 

.. 9• Xhe court 1ra.S legally constituted. No errors injuriously affect
ing, the substantial. rights of the accused.were committed during the trial. 
The Board of Review 'is of the opinion that the record of tr:i.al is legally 
sufficiert. to support the findings of guilty and the sentence, and to war
rant confirmation of the sentence. Disl\lissal is· authorized upon conviction· 
of a violation ·or the 58th :.or 93rd Article:- of War and mandatory upon con
:viction of a· violation of th:I 95th Article of War. . .~ 

,, 

\ 
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1st Ind. 

War Department, J •.1.0.0., · - To the Secretar:r or ll'ar.'Ii AUG1944 
1. Ht!E'ewith· transmitted tor the acticn of the President are the record 


or trial and the opinicn or the Board or Review in the case of Second 

Lieutenant Harold B • .ieeser (0-1174116), Field Artillery.
. . 

2. I concur in the opini<m •af the Board of Review that the_ record o£ 
trial. is legalq· suft'icient to support the findinga of guil_ty' and the sen
tence and to warrant; ,ccnfinnation of the sem.ence. · The accused deserted the . 
senice of the United States on 11 October 1943 and remained. absent in 

.desertion until he was apprehended on 4 December 1943 (Spec., Cflc. I), em
bezzled two check.I of the total va.lue or $.$.$.20 (Specs. l and 2, Chg. I1), 
1lith intent to -defraud, made and uttered between 12 october 1943 and 28 
Novsnber 1943, tweln checks in the total SUJll of $325.n on which pajment was 
refused b7 the drawee bank because of insufficient funds or because his 
account had been closed (Specs. 1-12,. Chg. III). and with intent to deceiTe 
am to obtain a, !Leave of absence made a false o.f:t'icial statement to bis 
superior otticer to the· effect that his aother was dead (Spec •. 13, Chg. m). 
I recOlllllend that ·the approved sentence. to dismiHal, total forfeiture, . 
and confinement at hard labor for ten 7ears be ccnfirmed and cam.ad into 
executi.cm, and tliat the United States ~ciplinar:r Barracks, Fort LeaTemrorth, 
Iansas, be designated as the place of cont.i.nem.ent. . . 

, 3•. Inclased are a drafi of I\ letter for 7our signature., transmitting 

tbe record to the President. for his action, am a form or Executive action 

.carr,ing in._to ettect the rec0D1J1en:lation aade abOYee · 


M;yron c.-cramar., 

llajor Gen.-al., 


The Judge .&.ciTocate General~ 


3 Incls. 
Incl.lo.Rec. o! trial. 

Incl.2-Drft. ltr. !or sig. 


. s/W. : 
Incl.3-Form of Action. 

( Sentence as approved by reviewing author!ty confirmed~ but five years 
of confinement -remitted. G.C.M.O. 529, 26 ·3ep 1944) 
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WAR DEPARTMENT 
Army Service Forces:· . 

In the Office of The Judge Advocate Gemre.l 
Washington, D~ c. (381) 

SPJGK 
Clf 258324 

, 	2 AUG 1M4 

UNITED STATES ) THIRD AIR FORCE 

v. 	 { · Trial by G.C.M., oonwned at 
) Will Rogers Field, Oklahoma, 

Second Lieutenant DONAID 3 June 1944. Dismissal aild 
L. NIID!A.N (0-754540), Air total forfeitures. 
Corps. · l 

OPINION of the BOARD OF REVIEW 

LYON. MO?SE ~ SONENFIEID, Judge Advocates • 


....-----------------------~---
-

1. The -reoord of trial in the case of the officer named above has 
been examined by the Board ot Review and the Boe.rd submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges·and Specifications a 

CHARGE Ia Violation of the 95th Article of War. 

Specification la In that Second IJ.eutenant D~-na.ld L. Ninman, 
· Section "S 11 

, 348th AAF Base· Unit, Will Rogers Field, Oklahoma. 
· was on or about 30 April 1944 drunk and disorderly in uniform 

in 'the Main Post Exchange, Will Rogers Field, OklahOllla. 

Specification 21 ·In that Second Lieutenant Donald L. Ninman, 
Section ngn, 348th AA.F Base Unit, Will Rogers Field•. Oklahoma, 
was on or a.bout 30 April 1944 drunk and disorderly- in uniform 
in Thea.tr• Number 2, Will Rosers Field, Oklahoua.. 

Speoifioation 3a · ~ that Second Lieutenant Donald L. Ninman, 
.. 	Section •s•, 348th AAF Base Unit, Will Rogers Field. Oklahoma, 

did, at the Main Post Exchange, Will Rogers field, Oklaholll&, 
on or about 30 April 1944, coJJduct himsel.1' in a Jllal'.lller un

·beooming an officer and a gent;eman by drinking intoxicating 
· 	liquor with an enlisted member of the WAC, namely• Corporal 

Concha E. Aleman, Section "W1', 348th Ail' Bue Unit, Will 
Rogers Field, Clclahoma, in. the presenoe of civilis.ns aJJd other 
enlisted persoDnel who were then and .there present. 

CHA.BGE IIa Violation ·or the 96th Article of War. 

Specii'ioationa In that Second Lieutenant Donald L. Nimoa.n, Section 
"S"~ 348th Ail' l3ase Unit, Will Rogers Field, Okla}1oms., did, at 

http:vilis.ns
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the Service Club. Will Roe~rs Field. Okla.home., on or about 
· 29 April 1944, wrongfully remove the insignia of rank aI¥I 

branch of service from his uniform with the intent of 1m:.. 
persona.ting an enlisted man and thereby gain admittance to the 
Service Club. 

The accused pleaded guilty to Specifications 1 and 2 of Charge I, except 
the words 11drunk and", not guilty to Specification 3 of Charge I, not guilty 
to Charge I, but guilty of a violation of the 96th Article of War, and guilty 
to Charge II and its Specification. During the closin~ argument'"by defense 
counsel, accused was permitted by the court to withdraw his previous plea 
of guilty, with exceptions, to Specification 2 of Charge 1,· and to plead 
not guilty thereto. He was found guilty of all Charges and Specifications. 

'Evidence was introduced of one previous ooriviction by general court-:martial 
for being drunk and disorderly in uniform in a public plaoe and for two 
acts of misconduct, a.11 in violation of Article of War 96. Accused was 
sentenced to be dismissed the service and to forfeit all pay and allow
ances due or to become due. The reviewing authority approved the sentence 
and forwarded the record of trial for action tmder Article of War 48. 

3. Summary of evidence. 

a. Charge I and the three specifications thereunder. 

The three offenses described in the specifications occurred on the 

night of 30 April 1944. Accused, a second lieutenant, stationed at Will 

Rogers Field, around 0930 accompanied Corporal Concha E. Aleman. Woman's 

Army Corps. to the Y..ain Post Exchange, where they occupied the "farthest 

table in the Northeast corner1

' (R. 17, 34). They drank, Coca-Colas from 

cups into which accused poured a liquid "stronger than coke" from a sack 

which he had under the table (R. 12,13.25,32,33). Aocused did not con

duct himself in a disorderly or boisterous manner, but was talking and 

laughing rather loudly at times; seemed. to be 11 having a good time" and to 

be 11happy11 ; was seen to hold Corporal Aleman's· hands; and, according to 

one .witness only. was seen to kiss the corporal. Accused gave indications 

of drinking but did not stagger (R. 9,10,13,14.18,22,24,26,34). He offered 

a 11drink11 to two other enlisted members of the Women's Army Corps (R. 18, 

22,24)•. At about 2115 the civilian manager o.f the exchange, on the sug

gestion of "some of the soldier boys" that accuaed was violating. a rule, 

advised accused in a friendly way to .leave. Witness' attention had not 

been attracted by any disorderly conduct on the pa.rt of accused, who was 

neither bothering any one, misbehaving. nor making any unusual noise, but 

he considered aooused to be "under the influence of sotoothing and I didn't 

know what it was 11 {R. 8-10 ). 


Aocused left the exchange before 2130 (R. 20) and proceeded with 

Corporal Aleman to Base Theatre No. 2, where they took the seats nearest 

the wall in the le.st row of the left section. with Corporal Aleman to 

the left of accused. Only one witness testified as to what occ.urred in 
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the theatre. Private Koditek. who was seated "about the center of the 
theater. or a little to the right". (R. 26). The theater was dark but 
"not too dark11 

• light being furnished by the red "Exit" lights along 
the wall. Wltness watched accused. who had his left arm arotmd Corporal 
Aleman, and believed that accused kissed or tried to kiss her. a, did 
not see their lips touch. He alao saw accused ''with his right arm play
ing around with her". a. procedure which he had described to the inves
tigating officer as a 11good working over", but his final ste.tement in 
answer to a. queation by the court was. "Vtell, his doings were nothing 
out of the ordinary only they were more. so than what happened with any
body else that I noticed" (R. 25-30). In answer to other questions by 

·the. court witness testified that the light in the theater was not good 
enough to see "rather clearly what was going on" aDd that others noticed 
accused and the corporal (R. 28,29). However. no other witnesses were 
offered. Corporal Aleman did not recall what happened in the theatre . 
(R. 33)• .A.t ,bout 2200 acoused telephoned Sergeant Trosper, Women's~ 
Corps, to ask her whether she would help him with Corporal Alenan. A 
little later he brought the Corporal to her barracks in a jeep and carried 
·her into the barracks, staggering a little when he did ao. Accused was 
characterized by Sergeant Trosper, based on her experience, not aa being 
drunk but as having been drinking (R. 20-21). Accused stated to witneaa · 
that he was only concerned about Corporal Aleman and asked witness "not 
to tel111

• 

Defense offered no w1 tnesses and accused, after an explana.tion of 

his rights, elected to rema.in silent. 


b. 	 Charge II and its Specification. 

. . 

Not only did ·accused plead guilty to this Charge and i~s Specifica
tion but it we.a established that he had been wearing his insignia on the 
night of 29 .April and removed them before entering the Service Club w1th 
Corporal Aleman (R. 16,31). . 	 

4. It is the opinion of the Boar~ of Review that. the testimony does 
not establish that acouaedwe.s drunk or disorderly in either the ~st 
Exchange or the Poat Theatre. Unquestionably a.ooused took some dri.lllca . 
of intoxicating liquor in the hat Exchange• but there. is a dearth of 
testimony to establish drl.llik:enness. , His subsequent action in ta.ld.ng · 
Corpora.! Aleman to her barracks and his conversations with Sergeant 
Trosper indicate clearly that he waa in full possession of his faculties •. 
While he may have been indiscreet in his conduct, the testimony shows 

. that he did not misbehave or act in a boisterous manner in the Post ~ · 
Exchange. and there ia only a.n insinuation of impropriety in his be
_havior in the theatre, attested to by one witness, who watched accused 
and his. companion from a fairly dista.nt seat, w1 th the sole illumbation 
a.tforded by the red •Exi.t• lights on the wall. 
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The oourt properly permitted aooused to change his plea of guilty 
of disorderly conduct in the theatre to one of not guilty, and in the 
opinion of the Board the prosecution failed to establish aocused's guilt or 
this offense. Aooused did not make a similar request with regard to his 
plea of guilty of disorderly conduct in the Post Exchange. However, his 
plea of guiltf was not based pn his conduct being of the nature inhibited 
by Article of War 95 but by Article of Yfa.r 96. Based on the reoo·rd it is 
the conclusion of the board that the· term 11disorderly11 was used by a.o
oused in the sense oonveyed by the expression "disorders • • • to the 
prejudice of good order and military discipline" in Article of War 96. 
The mere fa.ct of drinking intoxicating liquor in a Post Exchange with an 
enlisted member of the Women's Army Corps, in the presence of oivilians 
and enlisted military personnel, conatitutes a disorder under the latter 
Article. and it is the opinion of the Boa.rd that no other disorder has 
been established. In view of the finding of the Board in conneotion 
with the third specification, ·a finding of guilty_of the first speoifica
tion would be a prohibited duplication. 

It is olear that accused did drink intoxicating liquor with an en
listed member of the Women's Army Corps in the Post Exchange in the 
presence of other enlisted personnel and some civilian employees of the 
exchange. He did this while seated at·a table in a corner of the exchange, 
pouring the intoxicating liquor into cups of Coca-Cola from. a bottle wh1ch 
he kept concealed in a. sack under the table. He thereby unquestionably 
committed an offense under Article of War 96 (CM 229412, Munson, 16 B.R. 
139). However, he was not drunk or disorderly nor does~ proof es
tablish that his action in this instance indicates the moral unfitness 
contemplated by Article of War 95. The Boa.rd consequently finds that 
accused's action constitutes a violation of Artiole of War 96 and not 
Article of l1a.r 95 (CM 234558, Field, 21 B.R. 41). 

5. War Departlllent records show that a.coused ia 20-4/12 years of 
age. Ii, enlisted on 11 ~pril 1942 and was honorably disoharged on 29 
August 1943 in order to acoeEt a. commission as second lieutenant in the 
Air Corps, to which he was appointed on 30 August 1943. On 10 Ma.roh 
1944, aocused was tried by·a general court-martial at Will Rogers Field 
for being drunk and disorderly in a public place in uniform, in viola
tion of Article of War 95, and for striking a woman and entering a 
ladies' rest room and fondling a woman. not-his wife, in violation of 
Article of Yfar 96. He was found guilty of all specifications, and of 
having violated Article of War 96. He was found not guilty of a viola
tion of Article of War 95. He was sentenoed to· be restricted to the 
post for six months, to forfeit ~100 per month·for a like period. and 
to be reprimanded. The sentence was confirmed, although deemed inadequate. 
by the reviewing authority, but the restriction was reduced to three months 
to conform with the limitation fixed by the Ma.z).ual for Courts-Martial. 
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6. The court was legally constituted a.Dd had juriadiot1on of the 
. person a.nd the offenses. Except e.s noted above, no errors inJuriousl;y 
affecting the substantial rights of acoused were committed during the 
trial. The Board of Review is of the opinion that the reoord of trte.l 

· is legally inauffioient to support the findings of guilty ot Spe~ifica
tions l and 2 of Charge I, legally sufficient to support only so much 
of the findings of guilty of Speoifioation 3 of Charge I and Charge I 
as involves ffndings of guilty of this speoifioation in ·v1ola.tion of 
Article of War 96, legally sufi'ioient to. support the findings of guilty 
of Charge II and its Speoifioation,.e.nd legally suffioient to support the 
sentence and to warrant oonfirmation thereof. Dismissal is authorized 
upon oonviotion of violation of .A.rtiole of War 96. 

ge. Ad.v~oate. 
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1st Ind. 

War Department, J.A.G.O., 12 AUG I~ - To the Seoretary of War. 

1. Herewith transmitted for the aotion of the President· are the 
reoord_ of trial and the opinion of the Board· of Review in the case or 
Second Lieutenant Donald L. Nirunan (0-754540), Air Corps. 

2 ~ I concur in the opinion of the Board or Review that the reoord 
of tria.1 is legally insufficient to support the findings of guilty· of 
Specifications 1 a.Di 2 of Charge I~- legally sufficient to support only 
so·muoh of the findings of guilty of Specification 3 of Charge I and 
Charge I as involves findings of guilty of this specifioation in viola
tion of Artiole of War 96, lege,liy sufficient to support the findings 
of guilty of Charge II and its)'Specification, and legally· sufficient· 
to support the sentenoe a.nd t<>' warrant confirmation thereof. I reoom
mend that the sentenoe be confirmed but that the forfeitures be remitted 
a.nd that t~e sentence as thus-modified be carried into execution. 

;,+ 
3 •. ··..' Inclosed are a draft of a ietter for your signature trans¥dtti:ng 

the record to the President for his action and. a· form of Executive act.ion 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

J.\yron c. Cramer, 
Major General, 

3 Inols. The Judge Advooate General. 
Inol.1-Record of trial. 
Inol.2-Drft. of ltr. -for · 
sig. Seo. of War. · 

Inol.3-Form_of Ex. action. 

(Findings d:bapproved in part in accordance with recommendation of 
The Judge_ Advocate General. Sentence confinned but forfeitures 
remitted. G.C .M. o. 5001 lJ, .Sep 1944) 
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In· the Office of The Jud~e Advocate General 
. . Vfash:i.ngton, D.C. . 
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CM 258325 


8 	JUL 1944 

. U N I T E D · ~ T .A. T· E S ) THIRD AIR FORCE 
) 

. v • . ) Trial by G.C-.M• ., convened at 
). .Morris Field, North Carolina, 


First IJ.eutenant JCHN I. ) 16 June 1944. Dismissal. 

JACKSO.N (0-795752).,',Air ·) 


.Corps.-	 )" 

OPINION of the BOARD· OF REVIEW' 
. LIPgCOMB., SHEPHERD and GOLDEN,_ Judge Ad~cates 

1. The Bo~rd of Review has examined the record of trial in the 

case of the officer ·named aboV'e and. submits this, its opinion., to The 

Judge ~vocate General. · 


· 2.· _Th~ accused was· tri_ed upon the following Charges apd Specifi 
cations: · 


CHARGE I: Violation o·f the 96th Article of War. 

Specification: In that First Lieutenant John I.· 
· 	 Jackson., Section P, 330th AAF Base Unit (RTU-1£8), 

did., at Greenwood, South Carolina., on or about 
6 June ·1944., wrongfully, and unlawfully violate 
Paragraph 16 !!. (1) (d)., Section II _Army Air 
Forces Regulations 60-16., dated 6 March 1944., 
by flying a Military aircraft at an altitude 
of less ·than 500 feet above the ground. 

CHARGE n i ·_Violation ot the ,SJrd Article of 1Var. 

Specification: . In that· First Lieutenant John r. 



(~BB)' 


jackson, Section P, 330th MF.Base Unit (RTU-!.IB), 
did, at Greenwood, South Carolina, \on or about 
6 June.I944, through neglect suffer a type B-25 C 
airplane, of the value of :;i,114,495.00, military 
property of the United Stati:!s, to. be damaged by
flying said. airpiane into Lake Greenwoo.ct.· · 

He pleaded guilty to, and was found guilty of, all Charges and Specifi 

. cations. · He was sentenced to be dism:i.s sed ·the service. The reviewing 

.·authority approved· the sentence, and forwarded the ·record of trial for' 

action under Arti.cle of War 48. . 


3~ · The· evidenqe for.the prosecution shows that ·Operations. Order 
number 159 issued by the Gre.enville Replacement Training. Unit on 6·June 
1944 directed a training flight that day in a B-250 by the accused as · 

·pilot., Second'Lieutenants Daniel Rossman and Walter·F. Wallace.as co
pilots, and two enlist~d men., St~ff Sergeant Preston S. Alexander and. 
Corporal John J~ Benna. They·took of! at approximately l:.30 p.m. from 
Greenville, South ·Carolina, 'With the accused ~nd Lieutenant Wallace in· 
the pj.-lot I s and co-pilot's seats respectively. In a};;out .two hours they 
landed. at Gre·anwood in· the. same State. . After ·a short interval they took 

.off again at about 4:2) p.in. on their return fligh~. _The accused was 
' .still acting as pilot, but this time Lieutenant Rossman was the co-pilot 
· and ·L:1.eutetlant .Wal':.a.ce was in the navigator's compartment (R•. 5-8, lQ-12; 

Pro.s. Exs. l., 2). 

. The. accused ·directed. the plane toward Lake Greenwood/ which was 
lo~ated·only a !avt miles away, and maintained an altitude in excess o;f 500 
f'eet·:eµ route. As he approached the bridges at the northwest .and o.f i;he · 

· . lake, he,-descended to apout 100 feet.• ·. Just beyond and Qver the water he. 
continued. to "let down" until he reached· an alt1 tude .o.f only 10 to 20. 

. .fee~. SuddenJ,y both props struck. the surface, o.f the lclike• The- 111eft 
. evidently dug in a little deeper than the rlght11 :, The accused manipulated· 

.the controls in an attempt. to· rise, and the plart9 did attain a height of . , 
'some 50 !'eet .for a fgvr seconds; but altitude coulirot.be maintained. He 

· ,.•yelled for the 'hatch', and executed a •water landing'".• . The prop tips 
on both engines had been "bent back" by the initial contact with the sur
face of ths lake, and now'. the left etigine was torn "loose from the mounts" 
and .itdropped o:f'.£11 • The plane noated for from ~even to ten minutes ~d · 
then. sank. .All .f'ive members. of. the crew reached the shore sa.t'.ely. , · 
'Lieutenant Rossman suffered a neut on the lip" and Lieutenant Wallace 
had one on his chin (R. 6-12; Pros. Ex. 2). . :.. , . . 

' . 
It l'V}l.S stipulated-that the :plsne was military property of the 

·, . ' 

-. 2 
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:" . .~ ., . ' ' . . ' . . . . . ' ; . 
· United .States· having a vs,lue. 9.£: ~114,495 .oo. The proviafons o.f paragrapl,l 

16a (l). (a), Section II, ~ Air Force Regulation 60-16, forbidding 

nights p_elow 500 feet above the 'ground had'been brought to the attention 


·. o.£ flying ~rsonnel at the. Greenville A:rrrr:! Air Base and were immm to 

the. accuse.d · (R.·, 11,· 13). · 


· 4. The' ao.ctised/ after being .fully apprls.ed o.f .his rights :relative . 

·to testifying or remaining silent, took the stand on his ovm behalf'. He 

. had had ·ten· months· of service in North Africa and Italy- ·and haq. performed 


·. strategio and tactical bombings. "His work .had b_een d9ne at an !lltitude 
o:f .f~m 8~000:to 12.,000 :feet.· ·Most·of the time he 11was .flying w:tng" 

(R. 15-18) · 


. . . . His version. of the accident was in substance much the same as· 
··that givan· by him .for ·his pre-trial statelll(3nt. He testified that: 

11I was flying Yl'ith two students arid we ;flew 
about. two hours. with· Lt. Wallace as co-pilot and at 
appro:x:i.~tely .3 :.30 Lt. ·Rossill.8.n. changed with Lt. 
Wallace. ·we .took off from Greenville and flew to 
Greenwood.· At.Greenwood we· took off .again and· · 
circled from.Greernvood'back' over Lake Greenwood, 
flevr.~own ove~ the lake I would estimate at around 
20 or ·25 feet. and. ran across the lake. I believe 
the reason for the 'accident- was the fact that I . 

. hit· a qompletely· gl~ssy_ place in the lake. I had 
lost. altitude and started to pull_ out, the props . 

· touch~d water and ~-~ took to the air again; the 
left engine. was.ru ,n1ng pretty badly and.I feathered 

_. the props and the right prop· did not seem to be · 
pulling and I had noticed that it sounded like it. 
was rl,lill'.li.ng away•. I decided to set it down in the 
lake and I told ,the· engineer to release the hatch, 
and just be;t:ore we made contact with the water. I. 
cut "the switehes · and ·made: a 'water landing •. ·The 

···plane sank about te~ minutes after we hit.· · The 
left engine was of£ the mounting., however, . there· 
was not too much damage to the rest of'.tha air 
craft ·in general." .' · 

. He ~as r~µar vd.th A:rrr::f Air. Forces Regulation 6q-:16 (R-. 16-17) •. 

S. ·. The Specificati;n_ of Charge I alleges that the a.ccu~ed· did "on 

or about 6 June 1944, 'WI'Ong.f'ully and 'Wll.awf'ully violate Paragraph l~, 
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(1) (d), Section II Army Air Fo~ces·Regulations 60~16, dated 6 Barch 
. 1944, by flying a 1:ilitary aircraft at-an altitude of. less than 500 
feet above the ground". "This offense vras laid ·under Article of Tfar 96. 

Paragraph 1623 SectLon II, of·the ~ Air Forces Regulations 

60-16~ reads as :follows:·-· · ' 


"16. 	 .Mini.nun 'Altitudes: of Flights•. 

a. 	 .Except during take-off a:rxi landing., aircraft, 
-will not be operated: , . · 

(1) .. Below .the following altitudes: 

(a) 	l.,000.feet· above any building., house; 
boat or other obstructions.to flight. 

~ . . . 
(b) At 	an altitude above t~e congested 

sections of cities, tOYllls, or settle~ 
ments to .- perm.1.t an emergency landing 
outside of such sections ,in the event' 
of complete power failure • 

. . (e) 	1;000 feet above any open ait assembly 
of ~rsons. · 

· (d) 500· feet above. the ·iound eisewhere than, 
. ·_as specified above; 

(2) 	.Within 500 ··reet of any obstruation td .flight." 
. 	 '' 

1'lhile ther~ is: considerable doubt as t~ whether 16!'. (l) {cl) is -applicable 
to i'lights over water as distinguished from over the ground., the record 
establishes that the accused descended_ into· the prohi.bi tad altitude as he ·,, 
reached the northwest end of the _lake. Since he was then over·two bridges, 
he was also violating paragraph 16~ {l) (a) quoted above •. lli.s·subsequent 
continued descent to the very surface or water, while perhaps not techni- .. 
cally' violative of paragraph 16~ (l) (d), :,ras at least an aggravation of 
the ci.f'fense which· he had clearly committed upon approaching the lake. ,His. 
plea of guilty_ was perfectly consistent 'With· the evidence prertente'i. 

6. The Sp.ecification of 'charge n alleges tha~ ·the accused ci:i,.d. "on 
or about 6 June 1944,· through neglect su.f'fer a type B-25 C airplane., of 

.the value of ~)114.,495.00,. military propertr of. the United Stat,es,. to be 
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dama~ed ·by flying said airplane into' Lake Gre~nwood". This· was set forth 
. as a violation of Article of War .83. 

The proof required by paragraph 143 of the .Manual for Courta
i~rtial., 1928., :for a cpnviction of the offense of suffering mill tary 'pro- , 
party to .,b~. damaged through neglect_ is:. 

"(a) Tpat certain military property belonging to the 
United States was * * * da~ed * i~ * in the manner alleged; . 
(b) that such * -1, * /J.am;agy was suffered by the accused through 
a. ceI'tain omission of duty on his part; (c) that such omission 

· v1as * * * negligent, as all~ged; and (d) the value of the pro-· 

party, as alleged. n · 


That the plane involved was military property of the United States of the 

value of C:114,495 .00 was stipulated to by the accused. His descent to an 

altitude of less than 500 feet was a violation of the .A:rrrry Air Forces 

flying regulations and consequently a distinct. "omission of duty on his 

part". That it was the product of negligence is self-evident. All of 


· the elements of proof required:by the Manual having been success.f.'ully . 
adduced, and the accused having pleaded guilty, the :evidence is_ legally 
sufficient beyond a reasonable doubt to sustain the findings. 

' 7. The accused is about 24 years of age. The records of the War 

Department show that he had enlisted service· from 2$ March 1942 to .lJ, 

January 1943; that he was com;rd.ssioned a second lieutenant on '14 January 

1~43 ai:id promoted to fiI'St lieutenant on 28 January 1944; tha~ r;e has been· 

on active duty as an officer since 14 January 1943; and ~at pa has been 

awarded the Air Medal and three Oak Leaf Clusters (Bronze). 


8. . The court was legally constituted. No errprs injuriously affecting . 
the substantial rights of the accused were colllllitt~d during the ·trial. In 
the opinion of the Board of .H.eview the record of trial is legally .sufficient 
to support the findings and the sentertce am to warrant confirma1>ion .thereof~ 
Dismissal is· authorized upon a conviction of a viola:tton of Articles of V{ar 
83 and 96~ 
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CM 258325 

. 1st Ind• 

War Departiilaqt, J.A.G.O • ., . - To the Secretary of W~.·
i1 OCT 1544 

l. Here'With transmitted .fox• the. action of the President are the.·· 
record of trial and the.opinion of the Board of Review·1n·the case of 
First Lieutenant John I. Jackson· f0-795752)., Air Corps_.. · · . 

2. t concur in the opinion of the· Board of Review that the re
cord of trial is legally sufficient to support the .findings arid sentence 
and ·to warrant confinnation thereof. I recommend that the sentence be·. 
confirmec;l but. commuted to a forfeiture of. pay of $100 per month for ,eight 
months, and that the sentence as· thus:. modified be ordered executed•.. . 

~ . . . 

. 3.. Consideration has been given. to a request for clemency sub- ·. 
mitted by· _the accused. 

4. Inclosed are a draft of a letter fox: your s1gnature1 trans- ·. 
mitting the record to the President for his action1 and a form of 
Execu·tive action designed to carry .into, effeet the foregoing recom- · 
mendation1 should such action meet with approval. · 

. . 
~--~~·~ 


My:ron C •• Cramer., 
. Major General., 

The Judg_e Advocate General• . 

5 Inola•. 

·Incl l - Record of trial. 

Incl 2 - Dft. of ltr•. for 


sig. Seo. ot War•. 

Incl .3 - Form of Ex~Clitive 


action. . · ·. 

Incl 4 ..:. Ltr~ from Deputy- Coxnmm,x!.er, 


AJ:m:y Air 1''orces • 

. Incl S - Ltr. fr. accused. 


· (Sentence confirmed bllt commuted to forfeiture o! pay of $100 
per month for eight months.· o.c.M.O•. 573 1 21 Oct: 1944) ... •, 
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~l'AR DEPART1ll!NT 
Army Service Forces . 

In the Office of The Judge Advocate General 
Washington, D.C. · -093) 

SPJGQ 
/CM 258326 - 2 · AUG 1944 

UNI.TED ST ATES 	 THIRD AIR FCRCE• I~

v. 	 ) Trial by·.a.c.M., convened at 
) FloI'enc e .lnny A:ir Field,. 

Captain JOHN A. DOUGHERTY . Florence, .South Carolina, 4, 
, (0-559.746), Air Corps. ( 5 arxi 6 May 1944! · Dismissal, 

) total forfeitures and confine
) ment for five (5) years. 

OPDIION of the BOA.RD OF REVIEW 
GA!.IBRELL~ ~lll.IC~ ·and ·.AND.ERSON, Judge Advoe~tes. · 

1 •. The Board of Review has examined the record of trial in· the 

case of the officer named c1:bove and submits th.is, its opinion, to The 

Judge, Ad".:ooate _General. · · 


..~. :. ~- . 


2~: -The accused was tried upon the following C.Mrges and Specii'i-~- .. 

oations1. 

CHARGE ta Violation of the 94th Article of War•. 

EJpeci.tfoationa In that Captain John A. Dougharty, 649th · 

Bombardment. Squadroo (L), 411th Bcmbardment Group (L), 

F1orance Army Air F.li,ald, norence, South Carolina,;_ ·, > 

did,·at Florence~Army·IJ.r Field, South Carolina, Cll ·,· 

or about 1 January 1944 feloniously take, steal and · 

carry away mon'ey of th~ ~lue of about $1000.00, pr&:

perty of the· United States, furnished and intended for 

the military service thereof. · · 


ADDITIONAL CHARGE Ia Violatipn• of the 69th Article of War. 

Specii'ication la · ·Ill that _Captain· John A. Dougherty, 649th 
Bombardment Squadron (L). 411th, Bombardment Group (L), .. 
having been duly placed in .arrest to Bachelor Officers 1 

'Quarters area on or. about 18 January 1944, did, at · 
. 'Florence Army" Air Field, South _Carolina, en er ·about 
. 25 February 1944., break his said arrest before· ha -was 

set at liberty by proper authority. ' 

,ipecii'ication 21 '(Finding ot not 'guilty.) 
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~DITIONAL CHARGE II1 . ....iolation of the 94th Article of war. 
Specification ..i, In th&.t ·captain John A. Dougherty, 649th · 

· Bombardment Squadron (t), 41-lth Bombardment Group {L), 
Florence Army Air Field, Fl.orence, South. Carolina,· 
b~ing at the time Cla.ss j. F:inance Officer, did, at· 
Florence Army Ail' Field; South Caro:;J.ina; on· or apout 
10 November 1943, feloniously .embezzle by ·!raudtilently 
converting to his own use money of the value of about 

. $40.55," the property of the United Stat~s, ;furnished . 
'and intended for the military service thereof entrust~ 
to him, the said Capt:.a~ John~. Dougherty by the United 
Stat_es for use in payment. to Corporal George N. Gale. ·· 

· Specification 21 (Same as ·Specification 1, ·except that. the 
amount alleged to have been embezzled_ is $43.7.S, and the 
name of the enlistetl mari for whose pay that sum was 
:int~ed is Pfc. John J •. Bent, Jr.).. . . 

· Specification 31 (Bame- a~ Specification l; ~~~pt that. the 
amount allegecj tp have been e111bezzled is $46.75, and ..the 
name of the -Enlisted ma.z:i· for whosEf pay that wm was 
:intended is Pvt•. John J. Loughlin). · · 

Specification 41 -In tra.t Captain John A. Dougherty, 649th 
-Bombardment Squadron (L), 4llth Bombardment Group· (L), 
Fl.orence Army .Air Field, Flor.ence, South Carolina, being 
at the time Class A. F:ina.nce·orficer, did, at Flormice 
.lrmy Air ·Field, South Carolina, on or about 10 December 
1943, feloniously smbezzle by fraudulently converting 
to his own use ·mcney of the '6lue of a:bout $48.18, ·the 
property of the United States, _.t'urnisllecf and intended 
-for the mil~tary serrlce thereof entnstecf to ·him,. the 
said .captain John A. Dougherty by the United States 'for 

. use in payment to. Sergeant Edward J.. "Dwyer. 
Specification 51 (Same a~ ~cl.ficati~n 4~ e~cept ·that th•.' 

amount alleged to rave bean embeHle? is. $41!6C>, and the 
name of ~e.enlisted man for. wnose pay tbat sum wat, in- . 
tended.is Sgt~ Harley ·G. Eckelbarger.) ' 

Specification 61. (Same :\S Speci~catiOI;l.4,''Wept t.hat the . 
. am~t alleged'to have·been. embezsl&d· is $6).6C>, am the 

name or the enlisted man ;for 'Whose pay that sum was 1n... 
, . _-tmded is Sgt.· Francis Ck Falli.:~) . . 

. . ' . .. 

Specification' 71 (same as Specific& ti.cm'4, exc,pt, the.t the . 
amount alleged to have been El!lbeizzled ±a $41~87, ·and the 
name of the enlisted- man ·!'ar whose pay that sum was in-· 
tended is Sgt. Charles E. Hull); 
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Speci.fication Sa· (Sa.me as Speqification 4, except that the . 
amount alleged to have been embezzled is $.28.,25, and the 
name of.the enlisted man for whose pay that sum was in
tended is Pvt. James W~ Bowe, Jr.) • · 

Specification 91 (Same .as Specification 4, except that the 
amount alleged tc:? have been embezzled is $55 .oo, and the 
name of the enlisted man for whose pay that sum was in
tended is Pfc. Charles J. Jirinec.) · 

Specification 101 (Same ~s Specification 4, except that the 
amount alleged to have been embezzled is $53~75, and the 
name of the enlisted man for whose ]:BY that sum was in
tended is Sgt. Carman R. Ryan.) 

Specification llt (Same as Specification 4,. except that the 
amount alleged to have been El!lbezzled is $16.40, and the 
Mine of the enlisted man for whose pay· that sum was :in
tended_ is Pvt. Harvey Des Soye.) · 

Specification 121 (Same as Specification 4, except that the 
· amount alleged ..to ra~e.been embezzled is $40.23, and the 
name of the Enlisted man for whose pay that sum was in
tended is ~fc. August J. Murcko.) 

Specifica~ion 131 (Same as Specification 4, except that the 
· amount· alleged to have been anbezzled is $42.70, and the 
name of the enlisted man for whose pay that sum was in
tended is Pvt. Paul C. Miller·.) 

The accused pl~ded not guilty to all Charges and Specifications. He 

was found not gullty of Specification 2 of Additional Cha:t"ge I~ but 

gullty of all other Specifications and of all Charges. No evidence 

of previous convictions was introduced at the trial. He l'Bs sentenced 

to be dismissed the service, to forfeit all pay and allawancias due or 

to become due and to be ccnfined at hard labor at such place as. the 


.	reviewing authority rrtJ.y direct for fi'V'e· (5). years. The reviewing auth
ority approved the sentenca and forwarded the record of trial for action 
under Article of War 48. · 

.3. F.rom 17 October 1943 until the dat·e of the trial, the accused 

,va.s a member of the 649th Bomba,rdment ~cpadron, 411th Banbardment .Group, · 

stationed .at Florence Anny Air Field, Florence, South Carolina. He '\'18.S 


Elcecutiv:-e Officer of his squadron, and was Class A Finance Agent for.,. 

the purpose o:f paying the supplementa.ey' payroll for October 1943 and the 

S11pplamentary payroll for.November.1943. (R~- 9~ 43, 183; Pros. Exs. 11

_14). ·The balance of the legal and competent evidence of record will be 
·summarized under.title references to the Charges and SP,ecifications to 
'Which it relates. The offenses alleged will be. ccnsidered in chronological·. 
order. · 
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a.·,; .Specifications·1, 2 and 3 of .Additional Cta.r ge II: 

(l) For the Prosecutions These three Specificaticns allege 
that the accused embezzled approximately ~31.05, the property of the 
United States,· en or about 10 November 1943. The accused having, by 
proper orders, been appointed Class A Fmance .a.gent. for the supplemental 
piyment of troops for the month of October 1943 (R. 16; :Pros •. Eic. 11) ,· · 
received from the Finance Office on 15 November 1943, the sum of $9,287.99, 
giving an official receipt therefor (Pros. Ex:. l)·. ~Following the payment 
of troops on ·the same day, the accused returned $540.96 to the Finance 
Office, representing that he had ....pa.id out to troops the balance of 
$8,747.03 (Pros.:Ex:. 2)., Payment was made in the squa.d~on Orderly Room, 

' with the accused handing the money to the en1isted men and at the same 
time mald.ng a check beside their names on tqe triplicate or s_quadron. 
copy of the payroll. The Witnessing Officer and the payroll clerk were 
present to identify the enlisted _men and to verify the payments (J:t. 22). 
Eight men were red-lined en the piyroll to indicate that they had not 
been paid, '\;he amount of pay owed the~ being $540.96, which amount was 
the sum returned to the Finance Office by the accused (i:t. 23; Pros. Exs. 

· 5, 6). The red..:.lining on the sq$drcn copy was performed by the accused 
instead of by. the ·Witnessing Officer, and his initials a:Ppeared beside 
tm deleted names (1

•. 26-Z7). When the original was ma.de to ccnfonn, 
however, the red-lining arxl initialling was done by the Witnessing Officer 
(R. 28). The names of three other enlisted men, Gale, Bent and Loughlin, 
were neither checked nor red-lined on the squadron copy, nor. red-lined on 

. the original copy, and hence they ostensibly had been paid the amount due 
them., which totaled $131.05 (R. 24; Pros. Ex:s. 5, 6). The original piy
roll thus indicated that these three men had been paid and this fact 
likewise would be assumed from the squadron copy even though there W!=l,S 
no check next to the names., since the red-lining is the controlling factor 
in determining whether payment has been made, and their names were not · 
red-lined (R• .l)-31). · Bent was away on furlough on 15 November and was 
not present to receive his supplemental payment (R. 38)., .arx:l it was 
stipulated that if Gale and Loughlin were present they would testify 
that they were likewise absent on that date 'and were not m fact piid
(R. 46). . · 

. \ 

Accused was aware that certain Class A Finance Agents had held 
-out i:aY for enli.sted men who were absent temporarily, so that they would 
not have to mit until the next pay day to receive their pay., and he had 
condemned .this practice and told his commanding officer that he woul.d 
never do it (R. 44-45). There was introduced :in evidence an indorsement, 
dated 28 December 1943, signed by the accused, in response to an inquiry 
from Ga.la's new organization regarding the pay status of Ga.le, stating 
that Gale had been paid only through 30 September and that his s-ervice , 
record should be amended to show that ha· had not been paid for October, 
as his service record theretofore indicated c~. 47, 48; Pros. Ex. 15). 
No copy of this correspondence was found :in the squadron :files (R. 49). 
nie accused was an_ accomplished typ~st and ·at one tune had been· a sergeant 
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major, in 'Which capacity he had learned how to prepare indorsements 
(li. 50; Pros. Ex. 16). 

{2) For the Defenses The accused, having rad his rights as 

a witness explained to him and having elected to testify under oath in 

his own behalf, testified tha. t as Gale, Bent and Icughlin were not pre

sent to receive ·their pay on 15 November 1943, he held the money out 

for them. He returned the p:1.yroll to the Fina.nee Office without .red

lining the three names, and placed the money in the- safe to give to the 

three men upon the:ir return. ~ometime in December, ~he three men not 

having asked for. their money, he applied it to his own uses (R. 230). 


· He admitted_ typing the indorsemE!lt regarding Gale's pay,. but before the 
· Invastigatin~ Board he rad denied that ·ne typed it (R. 231). 

b. · Specifications 4 through ij of Additional Charge IIs 

· . (1) For the Prosecutions These_·ten Specifications ailege that 
. the accused embezzled approximately $431.63,· the property of the United 
States,· on' or about 10 December 1943. -'.the accused as Class A Fiil,a.nce· 
Agent for the payment of. the November 1943 supplem~tal ·payroll, received 
from the Finance Office on 11 Decanber ·1943 the sum of C3,567.4S •. en. · 
the same day he retU:~ed to the Finance Office the o;:iginal i;ayroll:and 
no cash. As no names were red-lined on the p:1.yroll, it was represented · 
to the l?inance Office that the roll had been .canpleteJ:y paid ·{R. 69; · · 
Pros. Exs.·3, 4). ·en the triplicate co9y retained as the squadrcn copy, 
however, the names of ten enlisted. meµ wer ~ red-lined, -thus indicating 
that they had not been paid •. ·The original and the sg.uadron copy were, 

. therefore, not in c cnformity, as• they should have been {R. 71). '!'he· ten 
enlisted men referred·to ~re the ·aies 'Whose rames ·. appear· in Specifications 
4 through 13, respectively, and the respective amounts d'l,le' them on· said 
p:1.yroll correspond with the amounts set out in said Specifications (Pros~· 
Exs •. 8, 9). ,On the .:.Oecenber pa.yroll the remarks after the nam~s of 'the - . 
ten men :indicate that they were paid for Novenber as weJ,.l as December on· 
that payroll, which indicates that they were· not !S,id on the· Novenber 
.supplemental payroll (R. 71-73). ·. The reason for this was that the :fS,yroll. 
clerk made up the December payri;,11 in part .fran in.forna.tion obtained .from 
the squadron cow of the November supplemental :F4yroll (R. 75)· •. · The red
lining of ·the ten names on the. squadron copy of the November supplanental 
:fS,yroll was dcne by· the accused himself (R. 74) •.. Fi~e. of the ten men· 
testified that they had not been paid on the November supplemental i:e,yroll. 
(R. 00, 82,- 85*. The·other· five had bem tra~ferred prior to the time 

of the trial ( • 89). . · · . . . · · . 


(2) For the Def~sea . The accused testified tha:t "the men ./J..e•. 
the ten in questio.V* * * were on· pass and .furlough,' so I; did not send 
their money back to Finance. · I kept that. inoney in the squadron and.re
turned the plyrolls to Finance, stating·that tpese man mre paid•. In. 
other words, I kept· their money in the squadron to .be pa.id to th~ at t 
tut:ure daten (R. 225) •. Tpis-money, together with the money held out £ran· 
the October supplemental payroll amounted to over $550, and ncne of it . 
was·everp:1.id to the enlisted men for'Wtltm_it was:intend9<:i (R•. 226). The. 
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accused lost about t250 gambling near the middle of Decemb~ and used 

pa.rt of the payroll i'unds to cover that loss. ilso., he pa.id from the 

samt ~ds a personal debt of ;:;112., and rent on a house in the amount 

of $50 (R. 227-228). On cross examination., the accused admitted that 

he knew he would be ca,ught up, with some time and wo..lld haw to pay the 

money back· (R. 238); He was then questioned as to where he expected to 

obtain the money to make reimbursement., to which ha replied "It never 

entered my mind whe1·e I was going to get it or whether I could or could 

notn (R. 2.38). .A little later., the following qLtestions and answers 

appear on page 2.38 of the recoz:d 1 · 


"Q. Didn't you just "testify you knew you were going t"O have 
to pay it back? 

· 114. · .But no one else knew it. 
- "Q. I3ut you wouldn't have to i:s,y it rs.ck so long. as no one 

else knew about it?" 

·nA•. That is exactly right." 


The accuse:i i:aid back to the Finance Office on 1 :May 1944, $503.82 (Def. 
Ex:. 1). His comsel-. contended that this was the full amount claimed by 
~e Finance · Office to be due (R_. _224). · · 

. , c •. Specification of Charge Ia 

. 'g) · For the Prosecutions '.this Specification ·charges the accused 
·with stealing about $1,iOOO., the property-of the United States, on or about 
l January 1944•. Fu-st Lieutenant, Julius &. Stern., the Adjutant of the 
649th Bombardment Squadron, was, by proper orders, appointed Class A Finance 
Agent for the p;.yment of the troops for the mont,h of DecEllllber 1943 (Pros. . 
Ex. 13). Qi ;the morning ·or· 31 December 1943., he· received from the Finance. 
Office the sum of $24,479.70 for use in paying the ~troops that day (R•.9?; 

· . Pros. Ex. 21). He placed the money in the squadron safe, which was located· 
in the accused I s ofi'ic e 1n· the Orderly Room (R. 99). He had obtained the · 
key to. the safe from the accuse:i earlier that day (R. 97 .,98). Yost of the 
troops 'Were paid during ·the ai'ternoon of Jl December 194.3., after' which the 
~lance ·or the payroll., amounting 1:,0 a'Pproxi.ma.tel.y ~)6,?00., -,s returned to 
the safe at the accused. 1s suggestion (R. lOO., 116., 201). ·The accused ns· 

. in .the Orderly Roan when the remaining .money was plac~ in the safe and he 
ac~omr.anied Lieutenant Stern to the. Officer~ Club at about 51.30 p.m. Just 
before they left for the day., · the accused said to Lieutenant Stern "W'ell . 

· I think I will star and W0rk on a Third lli Force report". Lieutenant. 
stern ther~pon ,remarked "Well., if you are going _to stay., I will stay and 
count the moneytt. The accused then replied ·ltYfell., I ,rill let the ThiJ:'d ·) 
~ Force report go until tomorrow" (R. lOO)~ The two of·.them then departed 
together (R. 100). Lieutmant Stern .returned· to the Orderly Room once · 
during the even:ing., at 10100 p.m. to obtain a bottle of ·whiske7 which he 
had left in the accused I a. desk (R. lOO). The Sergeant ~f the Guard 'W&s 
present and accompanied LieutE11&nt Stern during the entire time that he · . 
...as ·there .(R. ·10.3.,· 1.39). The accused ·played blackjack at· the Officers Club 
_du.ring the evening (R. 10.3). · . · .. 
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At about 12130 a.m. the accused had the Sergeant of th~ Guard 

· call for him in a jeep and drive hiI!i to the squadron Orderly Room. The . 
accused spoke of having to prepare court-martial papers an::l disappeared 
into the office of 1Bjor Kenneth H. Hohlaus, the Squadron Commander, 
which was next to his own office and connect.ed with it by an inside door 
(R. 101, 139J .. He remained. inside about: 15 minutes, and neither the 

Sergeant of the Guard nor the Corporal of the Guard, both of lihan were 


· in the Orderly Room during the time that the accused was present. in the · 
office, -saw him leave during that. period (R. 140, 147). It would not 
have been possible for the accused to leave M3.jor Hohlaus I office without 
caning into full view of the two nonconmlissioned officers ·(R. 148). The 
pa.rtiticms in t,he Orderly Roan prevented the two.noncanmissioned officers 
fr.om looking into 11Bjor Hohlaus• office (R. 143). Aside from Lieutenant 
Stem I s brief visit to the office earlier in the evening and the· accused's · 
visit between 12130 a.m. and 1100 a.m~, no other officer entered the 
Orderly Room that night (R, 149, 150). 

Ch the morning of l Ja:rm.ary 1944 Lieu tenant Stern removed the 

money from the· safe and, upai counting it, discovered· that ther~ was a . 

shortage of 1}796.50. This amoont was. increased to $1,059.85 a few days 

la.ter when he fcun:i that. he. had made an error in not paying four enlisted 

men (R•. 109-110). Becoming ·suspicious of the accused, Lieutenant. st~ 

telephoned him to, wait in tJ:.e Orderly Room about sanething important. 
Instead he went directly to accused I s quarters to make a search and was . 

very much surprised to find the accused· there; he did not proceed with 

the search .(R. 108-109). The accused had signed the Classified M9.terial 

Security Form No. l on 31 December·l<)4,3 1 .1ndicating that he had ·checked 


· the safe that evening to verify' that all classified documents were 
properly locked up for the night (R. l28J Pros•. Ex. 'Zl). 

. . . ' 

Two keys were orig::l.nally_issued with the' sqa.adron sate, but 'one 

of them was lost by the accused I s predecessor, L:Leutenant Gilkeson, 


. sometime in No-vember, ain the remaining key was in the poss,ession of the. 
accused from the time Lieutenant Gilkeson was transferred rut of the 
:organization near the middle of November (R•. 155; Pros. Ex. 24). Lieu
. tenant Stem testified that he ranembered raving seen tiro apparently 
similar keys on the accused I s dresser in his. room in the Colonial Hotel 
:i;rior to 31 December 1943 (R. 104). Lieutenant Stern r~tained the key, 
which· he obtained from the accused on pa.y ·aay, in his possession until 
after the' shor~ge had been· discovered en r January 1944 (R. 113). 

Qi 4 January.1944 the:accused purchased,; a 1941.Plymouth con

vertible coupe for $1,425, iaying $825 in cash, using 82 ten dollar bills 

and one five dollar bill•. ije agreed_ to pay the balance monthly (R. 131
133; Pros. Ex. 28). The basic bill. used at the n,r~c·e Air Field for 

paying officers. is. the.' twenty dollar bill, 'While the .basic bill .used in 

paying· enlisted men is the ten dollar b;Ul (R. 135-l.'.36) •. There were no 

twenty dollar bills in the payroll money received by Ueutenant Stem 
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·	:t'rom the Finance Office on .31 December 194.3. Practically all of that 
money was in ten dolla.r bills. (R. 98, 135-136). The testimony of the 
accused before three Investigating Boards on 10 January 1944, 17-18 
January 1944 and 1 March 1944, was introduced in evidence over defense 
counsel's objections (R. 170-172; f,ros.·Ex.s • .30, .31). In that testi 
mony.the 'accuaed denies stealing the $1,059.85, but gives no satisfactory 
explanation of the source of th~ money with which he purchased the car 
and paid off numerous debts between 3.1 December 194.3 and 8 January 1944. 
He claimed that a.11 of the money came from his ga.mbl:ing winnings at the 
club, but his testimony incl'1:1ded numerous contradictions and discrepancies 

. ;regarding his winnings. 

Major Hohl.a.us, the Squadron C c::mmander, testified that it was · 
unusual for the accused to return to the Orderly Room after he. c:nce leaves 
the office in the evening a.n:l that he knew of no circumstance warranting 
a return of tho accused to the Orderly Room after midnight .31 December 
(R;. 154-155) •. 

(2). For the D~fense; It was stipulated on the record that if 
. Lieutenant Gilkeson were present he would testify that he :wai transferred 
· from.the Florance.Army.Air Field w 17 November 1943, to some field in 

Oklahana.; tllat about two weeks ·before he was transferred he. lost one of 
the two keys to .the squadron safe and. that he reported inch loss to Major 
Hohl.aus, ·who had the other key (R. 17.3). The· squadron Sergeant l!ajor 
testified that on .31 December 1943, he prepared a set of court-martial 
pa~rs comerning an enlisted man, that too accused was not. present when 
they were canpleted late in the afternoon, that he placed them en Major 
Hohlaus• desk for the latter's signature and that it was customary for 
the accused, as Executive Officer, to check such papers ,for correctness 
and de:t,ails before they were signed (R. 178-179). 

'i'ha accused, testifying in his own behalf, denied that he stole 
the $1,059.S-5,_ a?+d denied that he had ever .bad more than cne ·key to the 
·safe in his possession {R. 183). · He did not hav~ that ):cey :l.n his posses
sion from the time he gave it to Lieu.tenant Stern on the morning of 31 
December.194.3, until the latter returned it to him ·an 2 January 1944 (R. 
184). On the night of 31 December 1943 the· accused pl.a.yed blackjack at 
the club ,mtil 12130 a.m. He then telephoned· the Sergeant of the Guard 
to cau·r_or him in a jeep and take him to the Orderly Room (R. 185). · . 

·His pr1Jnary purpose in going to the Orderly Room was to· get scmething to 
eat (ll.186). Upon arriving there he went into 1~jor Hohl.a.us• office to 
·ex.amine some court-martial plpE;irs, but was not able to find them,. arid so 
assumed that they had been signed and hs.d gone ·forward (R. 185). He ·. 
then crossed the road to t,he ness hall, but finding no food available 
there~ returned to µajor Hohla.us 1 office and cut out the light, closed 
the door. and. returned to the Club in the jeep (R. 186-187). He was in . 
1&1.jor Hohlaus• off:we only about fl,.ve minutes ani did .not go through the . 
comiecting door into his own office, where the .squadron safe was located 
(R. 186); .He returned :to the Colonial Hqtel by taxi at about 1130 a.in. 

{R•. 188). · . 
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With respect to his gambling activities, the accused testi
fied that he played blackjack at the Club ai. the nights o;f.' 31 December 
1943, and 2 and 3 January, 1944, winning approximately t900 in sum 
total (R. 189-190). Cn cross examination he admitted that he had only 
about $25 near the end.of December (R. 196), and yet between 31 December 
and 8 January he spent ~~25 as a cash payment ai an a.utanobile, paid a 
debt of S.~112 to a person in Shreveport, Icuis:i.ana, paid ~50 rent en a 
house, paid a £;ambling debt of -::rz1 and spent a pprox:i.na te~ $40 on mis
cellaneous items (R. 197). In his testimony before the· Investigating 
Boards he had told several· different stories regarding his winnings, 
stating at one .hearing that the total vas A)400, at another that it was 
{~500 and at another that, it was $750 (R. 198-199; Pros: Exs. 30:, 31).· 
Whm asked why he did not tell the !nvestigating Boards the truth with 
respect to nis winning he replied "It wasn't any of their business" (R. 
199). When pressed as to why he did not bring in witnesses to substantiate 
his claims as to his winnings,' accused replied 11 I don't think that I have 
to, you have to prove that I didn 1t do it" (i.e. win· the amount claimed) · 
(R. AJO) • . · . . .· . · ... 

1.1'ajor Henry J. Rose, the investigating officer, testified that 
after he had warned the ·accused of his rights 1.mder Article of War 24, . 
the ac~used declined to na.ke a written statement but stat~d to him orally 
that he (the accused) ttcould w:in on the original ·charges" and that with· . 
respect to the ,W.ditiona.l Crarges rthe wruld reimburse the Qovernment and 
throw himself. en the mercy of the court" (R. 62). 

I • • ' 

(d) Specification 1 of Additional Charge Is 
. .. 

(l) F'or ,the Prosecution a This Specification a.lieges that the 
accused broke .his arrest en or about 25 February 1944. The· accused·. -was , 
lawf'ully placed in arrest by oroer of 'the Cormnariding Officer of the' 4llth 
Bombardment Group on 18 JFLnuary 1944 (R. 159; Pros. Ex. 29).· ijee,eip~ · : . 
by the accused of the order on 18 January 1944, is indorsed. on the foot 
of the order (Pros. Eic. 29). By the order the accused was ."restricted . 
to the limits of your BoQ·, the latrine adjacent thereto~ and the Officers 
Mess (for eat:ing purposes only) 11 • The accused was seen by the. Sergeant 
in cliarge of. the ma.in gate talking to two civilians outside of the limits 
of the field at about 2140 p.m.· on-25 February 1944 (R. ;:t.69) .. 

(2) For- the Defense a The ·accused admitted :on the witness st.and. 
that he broke his arrest, stating that he merely WE!Jlt outside of the gate 
to sign some papers "en a lawsu1.t which he had pending in toVlll" and that . 
he was not out more than half an hour to .three-quarter~. of an hour. (R. 223). 

4. With respect to the or'fenses alleged .in Specifications .l through 
l3 of· Additional Charge II, no problems a;re presented. Tne evidence con~ 
elusively shows, and the accuseq admits, receipt by ~ accused of the 
monies in question, in a fiduciary capacity, and the .con.version of those 
monies by the accused to his oym purposes. · All elements· of the offenses 
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alleged are fully established; and the convictions are supported by 
the record. 

5.· · With respect, to the offense alleged in the Specification of 
Charge I, the evidence of the guilt of the accused, adduced by the pro
secution, ym.ile circumstantial'. in nature, is such as to exclude any fair 

· and rational hypothesis except that of guilt. Controlling authority 
provid.es that 11what is required" in such cases is 11not an absolute or 
mathematical but a moral certainty11 (11:::,r, 1928, par. 78a). The following 
evidence forms a circumstantial web which is sharply inconsistent with 
the innocence of the accused and which compels, overwhelmingly, the con-. 
clusion that the accused is guilty: of the offense alleged, beyond a 
reasonable doubt: 

(1) The accused, having had little money dur~ the month 
of December and raving no outside incane, made Slldden and large 
expenditures in cash between 31 DecE111ber 1943 and 8 'January 1944, 
tot.alin~ over. $1,000. 

(2) The accused, 
. 

in making- th~ down payment of $825 
. 

on the 
automobile, used the _same kind_ of bills, namely, ten dollar bills, 
tl:at disappeared -from the squadron safe on the nigtit of 31 ·· _. 
December 1944, and· this, notwithstanding the fact that the 
accused• s claimed winnings at _blackjack came wholly from officers, 
for whom the basie pay unit is the twenty dollar bill. It was 
testified that an officer receiving :pay of $278 would receive $260 
of it in twenty dolla:r bills (R• .135). , · · . ' . . 

(3) The squadr·on safe fran which the money ·was stolen wa·s 
located in the office of the_ accused. ' . 

(4) The .accused had had possession of' the key to the safe 
· for a period ~f lll~re than a mc:nth prior to the theft •.. 

(5) The accused was in the Orderly Ro~m in the late after
noon of 31_ December ·1943 and saw Lieutenant Stern put.the un~ 

· pended 	portion of the payroll in the safe, in accordance with 
accused• s aiggestion. · 

(6) The accused returned to the Orderly Roan after midnight 
31 December and was alone 1n the office of M9.jor Hohlaus for 
fifteen minutes, from llhere he had the opportunity to enter- his 
own office unobserved and. steal the money fr~.the safe~ · 

(?) At the time of the theft ~e accused'. Olfed. numerous 
gambling and other debts. · 

(8) The Squadron Comma.Dier (Ml.jor Hohlaus) t'estified that 
it was· unusual for the accused to return -to the -Orderly Roan 
after once leaving the o'Ifice in the evening, E.nd that he knew , 
o:t no circumstance war:ranting tl;le return of. the accusEd to the · 
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~erly Room after midnight on the nignt in cp.estion. 

(9) The accused• s testimony conflicts with that of the two 
disinterested noncommissioned officers (the Sergeant of the 
Gu.a.rd am the Corporal of the Guard) respecting various details 
of the accused·' s visit to the Orderly Room on the night in 
question, including in particular, the ·question as to whether · 
the accused came out of Major Hohlaus 1 off'ica and walked across 
the road to .the mess hall before finally lea~g for the night. 

. (10) The accused maae· cori.tradictary and unsatisfactory ex
planations as to the source of the money he used in.making his 
large cash expenditures between 31 December and 8 January. 

The test for the sufficiency of circumstantial evidence has been 
stat.ad a·s f'ollowss . 

11Where the only competent evidence is circumstantial, it must, 

in order to be sufficient to support.a conviction, be of such 


.nature as to exclude every reasonable hypothesis except that of 

accused's guilt" (Dig. Op. JAG.1912-1940, Sec.· 395 (9)). 

The Board of Review is .·of the op:inian that. the evidence in the. 

instant case is clearly sufficient to meet that· test. · The web of cir 

cumstances pointing to .the ,guilt of the accused is too· strong to pennit 

of any z:easonabl~ doubt that he feloniously stole the money from the . · 

squadron safe•. The court disbelieyed t~e ~ccused 1s protestations of' . 

.his innocence, and the soundness of its decision. in this regard is full,y 

supported by: the ·record•. The credibility of the accused was seriously 

impeached by .the established 'fact that he told anumber of palpable 

i'alaehoods, relating to material issues of fact~ during the hearings 

before the three Investigating Boards. · 


· The I3oard of Review is of the. opinion, therefore; that the evi
dence amply' supports the findings of the .court, and tlat beyond a reason

. able doubt the accused is guilty _of the ·Specification of Charge I and of 
Charge I. · 

.6. No. extended discussion of the 'proof of accused I s guilt of the 
offanse'alleged in Specification l of Additi'onal Charge I is required•. 

. The competent and legal evidence of record is amply sufficient to establish 
gtlil.t •. This is buttressed by the accused•s own admission of guilt. 

. . ' . ·. . ·. . \ . . ·.. . . . . . . . \ , 
. 7. · -It may be noted that th~ accused was represented at the\ trial · 

· not on_ly by the regularly defense counsel, but·also by. a civilian lawyer 
.of his. own choosing, W, s. :Ho~ck, Esq11ire, of' Florence, South Carolina. 

I o ' • ' • ' ' 

·. . .• , I . . . .' . 

. . .. 8~ The reoords··of' the War ·Department, show that this officer is 25 
· -yea.i's and 8 months of age.· He. is a high, school graduate, ~nd attended 
·. New 'York Universitr-.lf years. :A.i't~ quitting coU.ege, he ellgaged in 

,..; 
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seljli-professio1_1al baseball. He was inducted into the service in December, 
1939, served 2-~ years in an enlisted status, and was comr:d.ssione~ .s. 
second lieutenant upon graduating from the Air Forces. Officer Candida.ta 
School in June 1942. He was promoted to first lieutenant 19 November 
1942 and to captain. 21 August 1943. He has had two efficiency ratings 
of 11 i;xcellent 11 since receiving his commission. He is married and has 
one child. 

9. The court was legally constituted. No e:i:·rors injuriously af

fecting the substantial rights of the accused were committed durinz the 

trial. In the opinion o:' the Board of Review the record of trial is 


, 	legally sufficient to support the fmdings of guilty and the sentence, 
and to va.rrant confirmation of the sentence. The sentence imposed by 
the court is authorized upcn a conviction of a. violation of Article of 
·.tar 94. 

\ 

~l·Af"4,u J;",<f..,11 .f'~Judge Advocate. 

-;( /,. . /J d.f)/J ~ ,. . 
\.../~( , Judge Advocate. 

... 	 • '-Q 

~ £~~ , Jud"e Mvocate, 
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, 1st Ind. 

War Department, J.A.G.O., l 2 AUG 1944- To the Secretary of War. 

1. Herewi_th transmitted are the record of trial and the opinion 

of the Board of Review in the case of Captain John .A. Dougherty 

(0-559746), .Air Corps, 649th Bombardment Squadron, Florence Arnzy-·Air 

Field, Florence, South Carolina. 


4 I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence, 
and to warrant confirmation of the sentence. While the record of trial 
is legally sufficient to support all of the findings, it appears from 
the correspondence inclosed with 1st Indorsement,·dated 4 July 1944, 
received by this office from Headquarters Third Air Force, subsequently 
to receipt of the record of trial, that a later audit· of the pay accounts· 
discloses that the soldier named in Specification 5, Additional Charge II 
(Sergeant Harley G. Eckelbarger), was·in fact regularly paid the amount 
mentioned in ·said Specification and \:.hat the accused was, therefore, . 
erroneously convicted of the offense alleged in that Specification. 
This correspondence is inclosed with the record of trial but, of course, 
does not form a part of the record•. Disapproval of the finding of guilty 
of the Specification in question would in no way affect the validity of 
the sentence. I recommend, therefore, that the finding of guilty of 
Specification 5, Additional Charge II, be disapproved, that the sentence 
be. confirmed and carried into execution, and that the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, be designated as the 
place of confinement. ' 

3•. Inclosed tire a draft of a letter for your signature transmitting 
the record of trial to the President for his action, and a form of -~ .. 
Executive action-designed ·to carry into effect the above recommendation, 
should it meet with approval. 

~~.~~ 
• qfyron C. Cramer, 

Major General, · 
The Judge Advocate General. 

4 	Incls. 
l - Record of trial. · 
2 -·nrt. ltr. sig. of S/w. 
3 - Form of action. 
4 - l'..tr. :fr c.o., Florence .Army Air Field, 

dated ~6-June 1944. 

(Finding of guilty of Specification 5,. Additional Charge II, 
disapproved. Sentence confinned•. G.C.M.O. 507, 22 Sep 1944) 
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