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1'JA.R DEPARn~""IT 
Army Service Forces 

(.1)In the Ortic, or The Judge Advocate General 
. Washington, D. c. 

SPJGN . 
. CM 253604 

2 6 APR 1944 
U N I T E D .S T .!".. 'r E s· ) S..\CRAJ.IElJTO AIR SERVICB co:.wm 

) 
) Trial by G.c.~., convened at 

. . ) , Reno Army Air :Sase, Reno, 
First Lieutenant RUSSELL E. ) rieTada, 9 ::.:arch 1944. Dis

· rrum (0:.1285966), 511th ) missal, total forfeitures 
Parachute In.fantry~ ) and confinement for twenty · 

) (20) years. 

OPINION or the BOARD OF REVIZf{ 
LIFSCO:.::B, GA:IBRELL and GOLDEN.,· Judge Advocates: 

l. Th• Board·or Renew has examined the record or trial in the 
case of the officer above nam~d and submits _:this, its opinion, to The 
Judge Advoc~te General. 

2. The accused was tried upon the following Charges and Speci
fications : 

CHARGE I: Violation of the 58th Article or war. 

Specitieation: .In that First Lieutenant Russell E. Mann, Company: 
B; 511th Parachute Infantry, camp 1:ackall, North carol:ina, 
did, at camp :uackall, North carolina, on or about 21 October 
1943., desert the service of the United Sto.tes and did rema:in 
absent in desertion until he was apprehended at Reno, llevada., 
on or about 2 Feb~ri 1944. 

CHAP.GE II: Violation or. the 96th Article of. vrar. 

Sp~cification l: In that'First Lieutenant Russell E. :uann., company 
· B, 5].l.th Parachute Infantry, Qa.'Ilp -;!ackall., North carol:ina, · · 

did., at Newkirk, Oklahoma., on or about l? December 1943, 
wrongfully and unlawfully contract a bigamous marriage with 
on~ Donna J. Snit.l-i., without first ha.Ting obtained a legal 
divorce fran his lawful wife, r.ary Schlotterpeck 1.:ann who 
was at said time livint: and still, his lawful wife. 

Specification 2: In that First Lieutenant Russell E. ~ar.n., Company 
B., 511th Parachute Infantry., canip !.iackall., North carolina., did, 
at Reno, lfovada., on or about 27 January 1944., with intent to · 
defraud., wrongfully and unlawfully m?,ke and utter to the l[ain 
Branch., First National Bank of Kevada., Reno Nevada, a -certain 
check., in words and figures as follows, to-wit: 



(2) 
Jan~ry 27., 1944 No. 

The Somerville l{ational Bank 
SoHerville, Ohio 

Pay to the 
order of ______Cl_~_.S"""H________ :;~25 oo/. 

Twe,nty five and - - - - - :v:x/100 Dollars 

/s/ nu'ssell E. ?.~ar..n 01285966 
Co B, 511 ?rcht Inf. canp :.Iackall., ·N.c. 

and by means thereof., did fraudulently .obtain from said ~ain 
Branch, First !lational Bank of Nevada, C,25.00, lawful money of 
the l;nited States., he, the said Russell E. Eann, then well 
know.i.ng that he did not have and not intendint that he should 
have any 'account with 'l'he Somerville National :San.1<:, Somerville, 
Ohio, for the payment of said check. 

~'.;,ecification 3: Sane form as Specification 2., but alleging check 
dra,m on same bank, sa'11.e date., payable to order of cash, nade 
and uttered to Harold's Club., Heno., Ifovada., and fraudulently 
obtaining thereby $30.00. · 

- Specification 4: Same forn as Specification 2., but alleging check 
drawn on sarue bank dated 23 January 1944, payable to order o.f 
Cash, made ar.d uttered to First and Virbinia nranch, ~irst 
National .Bank, Reno., ::evada, and fraudulently obtinini the1·eb~r 
;;;;15.00. 

He pleaded Guilty to Specification 1., Charge II, and not 6uilty to all 
other Specifications and to all Charges. He was found r;uilty of all 
Charges and Specifications and was sentenced to be dismissed the service, 
to forfeit all ray and allowances due or to become due and to be conf::.ned 
at hard labor, at such place as the reviewing authority mi;;ht direct, 
for the term of his natural life. ~e reTie'l'ling authority approved the 
sentence but reduced the period of confine:aent to twenty years and for
.,arded the record ·of trial for action under Article of 1iar 48. 

3. The eviC.ence- for the prosecution, consisted entirely of docu
mentary evidence admitted without objection. The duly authenticz.ted 
extract copy of the accused•s orbanization•s morning report shows that 
he -was given a five day leave on 16 October 1943, that he was absent 
without leave as of 0001 o•clock on 22 October 1943 and that on J 
February 1944 he was in such status confi::ed by military authorities 

· at Reno., Nevada. The remainder of the prosecution's evidence., except 
the accused's sworn state:nent, was by Gtipulation as to what certain 
witnesses would testify if present in court. Accord:·.ngly., !.!ary- Schlotter
back ~ann., conceded to be the lawful and livin& :wife of the accused, 
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testified that she and the accused were married ab0ut 28 October·l942 
at Gainesville., Florida., by the Reverend U. s. Gordon., that ore child, 
Russell E. :Yirum, Jr• ., had been born of their union, that the accused., who 
had been on leave., le.f't them in Collinsville., Ohio, on 21 October 1943, 
that since his departure she had neither seen him nor heard from him., and 
that no divorce had been sought or secured by either of them. It ,ras also 
stipulated that Reverend U. S. Gordon, TIOuld testily that he united ~:.ary 
Schlotterbeck and the accused in rr..a.rriage on or about 28 October 1942 
(R. 7-8; Exs. "D", "Eu, "F")• 

It wa.s further stipulated t::at Donna S..idth would testify that she 
was married to the acc::.sed., after, they had secured a license, by the 
ReTerend G. c. Hutchins at Newkirk., Oklahoma, on or about 17 December 1943, 
and the minister., likewise would so test.ify. In like manner it was stipu
lated that.the persons cashing the three checks described in Specifications 
2-4., Charge II., would testify that _the accused ns alle~ed made and pre
sented the checks in the presence of each, respectively, identii'ied him
self' by his AGO card and secured the cash.therefor and that thereafter 
the checks "\'rere dishonored because the accused had no account m.th the 
drawee bank. The checks were attached to the stipul3.tions and show that 
payme• t thereof was ref1;5ed for su.ch reason. It was stipulated that the 
accused nevel' had an account .tlth the drawee. ba."'1.k, that he had never had 
a joint account m.th his wi.fe with such bank, that his wife, !.xs. Russell E•.. 
r..:ann, had had an account with the bank but thc.t it had been cloi:ied 6 
January 1944 and that thu bank had never honored any of the accused's 

.checks by payment .fror.i his wif~'s account (R. 7-9; Bxs. "G", "n", "I", 11 Jl1). 

The accused's sworn statement, recitin& full warning of his con
stitutional rights, was admitted into evidence without objection and in 
effect amounts to a full confession. It gives a historJ of :the accused's 
A;nrrr experience prior to about·10 October 1943 Tmen he was physically 
iiaqualified for overseas duty.· His chaci'in over such disqualification 
was not mitigated b7 his fin days leave ending on 21 October 1943 when 
he started to return to his· qrga.-uzation but, instead he conunenced a 
prolonged course of traT&ling through various states financed by the 
profligate use of cheeks drawn upon a so-called "joint account" with his 
wi.t'e ltlth the dra1"8t bank. In the course of his wanderings he had married 
Donna J. Saith, "Whom he had left, and he was finally apprehended in Reno, 
Nevada, in cOl!lpaey with one Freda Schroder who was under the impression 
that she ana the accused were to.be married, He admitted cashing the 
checks described in Spcci.f'ications 2-4, Charge II, and t~at Tlhen he cashed 
them, he had begun to doubt that he had any funds in the bank. He dis
claimed any intention to desert (R. 7; Ex. "C11 ). 

4. 'The evidence for the defense consists of the testimony of the 
accused., who after explanation of his rights as a witness, elected to take 
the stand solely with reference -to Charge I and its Speci.f'icaticn • He denied , 
any intention to desert., contending that he had merely been absent vd.thou:!; 
leave fron:. his organization at camp iil:ack.all, North carolina, because 
he had started to return upon the- expiration of his five day leave., that 

' 
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he had left most of h:i.s clothes and :personal effects wi t.li ns organi
zation, that one officer in the rcbi~ent owed hi11 $250 which he had made 
no effort to collect, that he .never was out of uniform, and that, while 
hoping he would be "picked up and brought back", he had II just rather 
hesitated about going back"• He stated that his pay amounted to about 
~00 per nonth and that C,250 thereof went to the bank a.s an allotment to 

· his wife (R. 9-13). 

Upon cross-examination he admitted being in numerous cities in 
, about .1.3 different states and havillf; pretended to be a captain. He also 
·had given false information when questioned by an .FBI agent to whom he 
did not surrender himself as he did not to military authorities in the 
vicinity of many of the places that he had visited. Upon the theorJ that 
his actions during the ti.ne in question w~re material to the issue of the 
alleged desertion, the prosecution·was permitted to cross-examine him 
about his itinerary, how he financed it and his other -activities. He 
admitted writing nu.11erous checks agbregating more than $500 upon the 
so-called "joint account" altho~h he had received no pay since October 
1943, and failing to. correspond either with ~is wife·or his organization. 
He also admitted that he had not prl'.?viously wr.itten checks on the bank 
because the account for his wife had only been created in October 1943 
which was the first month his wife I s allotment became effective (R. 1.3-22). 

5. The Specification, Charge I, aJJ.eges that the accused on or 
about 21 October 1943 2t camp l.:ackall, Noi;t.li. Gardlina., deserted the 
service of .the ~nited States and remained absent in desertion until he 
was apprehended at Reno, Nevada, on or about 2 February 1944.. nnesertion · 
is absence without leave accompanied by the intention not to return, -
* * * "., and soma of the circurestances !ror.1 which the intention not , . · 
to return can be inferred are ·apprehension at a place distant from his 
station, fa;ilure to surrender,to available military authorities, dissat
isfaction with his service, and other circumstances incons~stent 'With an 
intention to ret'\l!'Il. The accussd' $ testimony thll t he intended to re-
tuni and circumstances consistent therewith are not compelling upon 
the court as the court may believe or reject such evidence (MCll, 19281 
par. 130!,)• · 

'!he evidence for the prosecution conclusively shows that the 
accused absented h:imself 'Without leave from his organization on or 
about 2l October 1943 by failing to return upon the expiration ot 
his five day leave and that he was not returned to military authori't7 
until on or about 2 February 1944 mien he was apprehendeci at Reno, 

.Nevada. During this period of over three months, although he 1r0re his 
uniform and. disavowed any intention not to return, his actions ,were 
inconsistent with any conclusion except that he did not intend to re
turn. He was disgrun.tled because he had been disqualified for overseas 
serTice and traveled widely in a manner apparently calculated to avoid, 
apprehension. His travels were financed by cashing checks upon a ·non
existent bank accou;it. He failed to surrender to available.milltar,r 

- 4 -
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(5) 
authorities, pretended to have the' rank of captain and evaded apprehen
sion on one occasion b:, making false statements to an 11?Br11 agent. 
He 1t1olly failed to comrnunicate with either· his fa:ilily or his organiza
tion and in dereliction or his marital status contracted a bi0 ar::ous 
marriage with a wo"nan mom .he promptly left and thereafter established 
relc.tions "l"Tit.'1 another 1YOman ?tho was led to believe that he also 
intended to marry her. The prosecution•s evidence sufficiently estab
lished the corpus delicti of the offense of de:>ertfon, as it did for 
the other offenses charged, to make ad11issible the accused's confession 
lr.'lich was admitted without objection and w~,ich with his own testimoey 
1upplied any lacking details so that the combined effect of the evi
dence shows beyond a reasonable doubt the accused's guilt of the offense 
of desertion as alloi:;ed 'Which fully war1anted the court in finding him 
guilty of Charge I and its Specification• 

.6. Specification 1, Charge II, alle[;es that the accused on or 
about 17 December 1943 at r;ewkirk, Oklahona, wrongfully and unlawfully 
contracted a bigamous narriage with Donna J. Smith without first ha~ 
obtained a divorce from his lawful wife, ::ary Schlotterback 1fa.nn, who 
was at said time living and still hi~ lawful w.i.fe. The offense alleged is 
that ·or bigamy 'Which"i.s comr:rl.tted by a party who, when already legally 
married to one person, marries another person" (Viharton 1s Criminal. Law., 
12th Ed•. Vol. 2, sec. 2030 at page 2343). Accordinf,- to-thl! law of the 
State of Oklahoma the Specification alleges the commission of the crime 
of bigamy in such jurisdiction, which is punishable by penitentiary con
finement not exceedinb five years (Oklahoma Statutes Annotated., vol. 21, 
secs. 881-883)• The Specification., therefore., alleges conduct prejudicial 
to good order and militarJ discipline., which is also of a nature to bring 
discredit upon the. military service (:ICH, par. 152.£, CI.: 138903 (1920) 
and CM 197574 (1931) Dig. Ops. 1912-40, JAG sec~ 45L:. (1), c:.~ 118397 
(1918) Id. sec. 454 (17)). 

. -

It 118,S stipulated that r:.ary Schlotterbeck liam. was and is the 
present living and lawful wif"e of the accused. Her stipulated testimony, 
as does that of the minister who married them, fortifies such stipulation 
and.,.shows that at all material times involved such marital status existed, 
undissolved. Xhe· stipulated testimony of Donna Smith and that of the 
minister, who performed the marriage ceremony between her and the accused, 
shows that her marriage to the accused on 17 December 1943 -was celebrated•. 
Xhe second :marriage was, therefore, bigamous which the accused admits 
both in his confession and ;in his testimony. All of the evidence, there
fore, shows beyond a reasonable doubt the accused's guilt or the offense 
alleged in Specification l, Charge II, and amply supports the court•s 
findings of guilty thereof. 

' ' 

7. Specifications 2-4, Charge II., allege that on specified dates 
at Reno/Nevada, the ·accuse~ m.th intent to defraud, wrongfully and un
lawfully made and uttered to·· each of three different designated persons 
a described check and fraudulently obtained thereby money therefor when 
he knew that he did not have and not intendinc that he should have an 
account with the ·dra-wee bank for the payment thereof. These offenses 
are cle~rly violative·of Article of VJar 96 because the acts alleged 
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certainly comprise. conduct of a nature to bring discredit upon the 
military service (::..:c:..:1 19281 par. 1522,). 

The stipulated evidence for the prosecution conclusiTe~shows 
that the accused r::ade and uttered the three checks as alleged., tha·t h• 
did not haTe and never had had an account 'I'd.th the drawee bank and that 
consequently the checks were dishonored after he had acquired the cash 
therefor. His fraudulent intent., of necessity, under such circum
stances follows and it is undiminished by his suggestion of a non-ex
istent so called "joint account" with his wife at the drawee bank which 
was created only in the month of Uctober 194.3., with his first allo'bnent 

. to his lti.fe. His other proven actions durinb the period involTed belie 
his claim a.nd confirm his guilt. The evidence therefore fully war-· 
rants and amply supports the court•s findings of 6-uilty of Charge II 
and Specifications 2-4 thereunder. · 

8. The accused is r,bout 27 years old. The War Department records 
show that he has had enlisted service from 15 Uetober 1940 until 25 
June 1942 'When he was appointed a temporary- second lieutenant upon 
completion of Officers candidate School., that he has had actiTe duty 
as an officer since the latter date., and t.'lat he was promoted to first 
lieutenant on 8 January 194.3. 

9. The court 1'13.s legally constituted. No errors injurioua~ 
affecting the substantial rights of the accused 1'9re connnitted during 
the trial. For the reasons stated the Board of Review is of the 
opinion that the record of trial is leg&ll,y sufficient to support the 
findings of guilty- of all Charges and Specifications and the sentence 
and to warrant confirmation thereof. DiSll\issal is authorized upon 
conviction of a violation of either Article of 11ar.58 or Article of 
~r%. . 

~ t. ~udge Advocate. 

~&/ta.,. 4: ~..&,LL,e: Judge AdTocate. 

$~~ Judge Advocate; 

, 
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-1st Ind. 

War Department, J .A.G.O •. , g _MAY l!J44 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record- of trial and the opinion· of the :so·ard of Review in the 
case of :First Ll.eutenant Russell E. 11.ann · (0-1285966), 511th Para
chute Infantry. 

2. I concur in the opi~on of the Board of Review that the 
record of trial is lecally sufficient to support tne findint;s and 
the sentence as approved by tr.e reviewing authority and le;;ally 
sufficient to warrant confirmation thereof. I recomr.-1end that the 
sentence as approved by the reviewing autbority be ccnfinned but 
that the period of confinement be reduced to ten years, that the 
sentence as thus modified be orc'ered ·executed and that the Fed
eral Reformatory, El Reno, Oklaho:!la, ba desi::,nated as the place 
of confinement. 

J. Inclosed are a draft of a letter for your signature, trans
mittinc the rec0rd to the Presider.t for his action, and a forrn of 
Executive action desicned- to carry into efi\Jct the forer-oinr, rccom
i:lenc.ation, should such action meet with approval. 

;-.tTon . C. Cra.r11er, 
l~ajor General, 

Tne Judge Advocate General. 
3 Incls. 

Incl. l - :{ecord of trial. 
facl. 2 - Dft. ltr. for sig. Sjvr. 
Incl. 3 - Form of action. 

(Sentence as approved by reviewing authority coofirmed rut confinement • 
reduced to ten years. G.C.M.O. 395, 18 Jul 1944) 





----------

WAR DEPART:,WT 
Army Service Forces 

In the Office of The Judge Advocate General 
ffashington, D.C. (9}\ 

SPJGQ 
CM 253638 J>,1 APR 1944 

UNITED STATES ) NEW CRIBANS PCRT OF EMBARKATION 
) 

v. ) Trial by G.C .a., convened at 
) New Orleans, Louisiana, 4 

Second Lieutenant JD1 H. ) Mlrch 1944. Dismissal and 
KENT (0-1314493), Infantry. ) total forfeitures. 

OPilHON of the BOARD OF Ri!.'VJE'if 
ROUNDS, Fi:PBU-rl.N and W.EDERICK, Judge Advocates. 

. 1. The reco:i;d of trial in the case of the officer named above 
has been examined by the Board of Review and the Boo.rd submits this, 

·its opinion, ·.to Th~ Judge Advocate General• 

. 2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE Is Violation of the 61st Article of War. 

Specifications In that Second Lieutenant Jim H. Kent, 
Company "K", 355th Infantry; 89th Light Division, 
did, 'Without proper leave, absent himself from his 

.or~ization at Bivouac Area, near Camp Polk, 
· Louisiana from about 28 January 1944 to about 19 
February 1944. 

CHARGE II1 Violation of the 95th Article of War. 
. ' ' 

Specification 1: In that Second Lieutenant Jim H. Kent, 
Company 11K", 355th Infantry, 89th Light Division, 
did, at Ne,v Orleans, Lo'J.isiana, on or about 17 February 
1944, with intent to defraud wrongfully and unlawfully 
make and utter to The Leon Godchaux Clothing Company 
Limited a certain check in words and figures as fol
lows to wit, 

PROGRESSIVE INDUSTRIAL BANK 
No. 28 New Orleans,Ia.,17 Fe15ruary 1944 

PAY TO THE ORDER. OFi Gcx:lchaux: 1 s t60.55 -
Sixty _______________55/lDO Dollars 

/ s/ Jim H. Kent , ,. 
2d Lt. Inf. 0-1314498 



{10) 

he the said Second Lieutenant Jim H. Kent, then well 
knowmg that he did not have and.not intendil:ig tra.t 
he should have any account with the Progressive 
Industrial Bank for the payment of said check. 

Specification 2: Same form as Specification 1, but alleg
ing check dated 19 February 1944, payable to the order 
of l,frs. nuth Kelieher, in the amount of $30.00, made 
and uttered to Mrs. Ruth Kelieher at New Orleans, 
Louisiana. 

CHARGB III: Violation of the 96th Article of War. · 

Specification 1: In that Second Lieutenant Jim H. Kent, 
Co:npany "K", 355th Infantry 89th Light Division, did, 
at New Orleans, Lruisiana, on or· about 17 February 

1 1944, with :intent to defraud wrongfully and .unlawfully 
make and utter. to 'l'he Leon Godchaux Clothing Company 
Limited, a certa:in check, m words and figures as 
follows, to wit: 

PROGRESSIVE INDUSTRIAL BANK 

New Orleans, La., 17 February 1944 No.· 28 

PAY 'l'O T"rlE ORDER OF Godchaux' s $60.55 

Sixty --------~-------~-~------55/100 Dollars 

· / s/ Jim H. Kent 
2d. Lt. Inf 0-1314498 

and by means thereof did attempt to fraudulently obtam 
fror.:. The Leon Godchaux Clothing Company Limited, cer
tain merchandise of the value of $60.55, ha the said 
Second Lieutenant Jim H. Kent, then well knowing that 
he did not rave and not intending that ha should ha.ve 
any account with the Progressive Industrial Bank. 

• Specification 2: Same form as Specification 1, but alleging 
check dated 17 February 1944, payable to the order of 
Terry & Juden, made and uttered. to Terry & Juden Company, 
Limited, at New Orleans, Lob.isiana, thereby fraudulently 
obtainmg $20.00 lawful money of the United States. ' 

Specification 3: Same form as Specihcation l, but alleging 
check dated 18 February 1944, payable to the order of 
Terry & Juden, in the amount of $25.75, made and uttered 
to Terry & Juden Company, Limited, at New Orleans, 
Louisiana, thereby fraudule.ntly ·obtaining certain mer-
chandise of the value of about $25.7~. · 

- 2 -
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Specification 4: Sa.me form as Specification 1, but alleg
ing check dated 18 February 1944, payable to the order 
of Hrs. Ruth Kelieher, :in the amount of ~50.00, made 
and uttered to Hrs. Ruth Lelieher at New Orleans, • 
Louisia:ia, t11.ereby fraudulently obtaining ~30 _lawful 
currency of United States, the balance in payment of 
room rent. 

Specification 5: Sa.me form as Specification 1, but alleging 
check da::.ed 19 February 1941,, payable to the order of 
Mrs. Ruth Kelieher, in the amount of t30.00, made and 
uttered to 1Irs. Ruth Lelieher, at· Nevr Orleans, Louisiana, 
thereby attempting to fraudulently obtain ~3.0 lawful 
currency of United St.ates. 

lb pleaded not guilty to, and was found guilty of, all Charges and 
Specifications r No evidence of previous convictions was :introduced. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be co nf:ined at ha.rd labor 
at such place as the reviewing authority may direct for five years. 
The reviewing authority approved of cnly so much of the sentence as 
provides for dismissal and total forfeitures and forwarded the record 
of trial for action pursuant to Article of 'ifar 48. 

3. The competent evidence for the prosecution may be su~marized 
as .follows: 

On or about 28 Januar<J 1944 the accused, a second lieutenant 
of_ Canpiny K, 355th Infantry, stationed at Bivouac Area, Camp Polk, 
Louisiana, absented himself without leave from his organization as 
shovm by a duly certified extract copy of the reoming report of that 
organization (Ex. I) and the written admission of the accused (Ex. 
X). Accused's voluntary written confession discloses tr.at on 19 
February 1944 he was apprehended :in New Orlea.no, Louisiana, and con-
fined that same date at Camp Plache, Louisiana, as shovm by the · 
certified copy of the morn:ing report of tb.e DetachL1ent of Prisoners 
at that station (Ex. II). 

Sometime dur:ing the latter part of January 1944 accused 
registered at .the St. Joseph Hotel, 725 St. Joseph Street, in New 
Orleans, Louisiana, owned and operated by Llrs. Ruth Kelieher. He 
remained as a guest in thlt hotel on a day to day rental basis until 
19 February 1944. ·en 18 February 1944 the.accused made a check 
naming therein Mrs. Ruth Kelieher as payee, in the sum of $50, dated 
18 February 1944, and dravm on the Progressive Industrial Bank of 
New Orleans, Louisiana (Ex. -III, IV), which he personally presented 
to }!rs. Kelieher as payment of ~~20, vrhich she had previously loaned 
him and also of ~~30 room rent which was then due and owing (Pros. Ex. 
ITI, X). Jirs. Kelieher indorsed the check and presented it the next 
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morning at the drawee bank. This. check was never cashed; and was 
given by Mrs. Kelieher to Captain Schank of the Military Police 
(Pros. Ex. III). 

·, 
. On 19 February 19.44 'accused wrote· out in her presence and, 

delivered to Velma Hammond (now Velma Pratt), the night clerk at the 
St. Joseph Hote;t., h:i.s perso~l check m the rum of $30, dated 19 

, February 1944, payable to Mrs. Ruth Kelieher, and drawn on the 
Progressive.Industrial Bank of New Orleans, Louisiana. Accused 
requested Miss HarniJond, when· he handed her this check, to ask Mrs. 
Kelieher to cash it, and deliver the money to him the following 
morning (Pros. Exs. III, VI). This check vra.s· delivered by Missi 
Hammond to .Mrs. Kelleher but the latter advanced no money upon Ji.t . 

. I 

On 1 February 1944 accused purchased mercha~dise in the ·sum 
of $28 from Terry & Jud.en, tailors in New Orleans, and paid for the 
merchandise with cash (R. 2J). On 17 February 1944 the accused re-; 
turned to the. shop of Terry & Jud an and presented his personal check 
in the sum of $2J payable to their order, drawn Qn the Progressive 
Ind ustrial Bank of New Orleans, Louisiana. Upon accused's request, Mr. 
Terry gave the accused $20 in cash in' exchange for the check (R., 2J, 
Pros Ex:.' VIII). . , 

. dn 18 February '1944 ·the accused aga:in returned _to the shop 
of Terry & Juden an:l p~rchased merchandise of a total value of $25.75, 
giving in exchange therefor his personal check dated 18 Feb~ry 1944 
in the same amount, drawn on the Progressive Industrial Bank of New 
Orleans, wuisiana (R. 21'-22; Pros. Elc. IX). The merchandise 19a.S 

delivered to the accused at the time but was subsequently recovered 
and returned through the F.B.I. (R. 22). 

On 17'February 1944.the accused pirchased merchandise from 
Godchaux•s Clothing Company ih New Orleans, Louisiana, giving. the 
salesman in payment therefor his check dated 17 February 1944 for . ·.. 
$60.55, payable to the order of Godchaux• s· and drawn m the Progressive. 
Industrial Bank of New Orleans (R. 17; Ex. VII). The check was pre
sented at the bank m which it ms drawn and payment was refused for 
the reason that the bank c culd find no account in the name of the 
accused.- Accused did not call for, nor receive, the merchandise (R. 
17-18). . 

Carlos A. Casler, cashier of the Progressive Industrial Bank 
testified ths.t although a thorough search of the records of that bank 
was made such records failed to disclose th9. t the accused had ever had 
an account with ths.t bank or ths. t accused had ever deposited funds 
therein (R. 23-26). ' 

Shortly after the accused was apprehended on '19 February 1944 
he volimtarily signed a -written confession (Pros.· Elc. X), wherein he 
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admitted that he was a second lieutenant and a member of Company K, 
355th Infantry; that he absented himself without leave from his· 
organization on Cit' about 19 February 1944; ~hat on 17, 18 and 19 
February 1944 he made and uttered the checks alleged in the Speci
fications of Charge II and received therefor the cash or merchandise 
as averred. Lieutenant Shernan M. Kaplan and Sargeant James .A.. 
Filipkowski testified that· t:b.is ·written confession was obtained 
without duress or p:romise of reward or :immunity, and was voluntarily 
signed by the accused after he had been fully informed of his rights
(R. 29). . . 

At the request of the court the appointing authority detailed 
a Board pf Medical Officers to inquire :into the accused's sanity•. 
This board convened on 'Z7 1b.rch 1944 and found that the accused was 
"(l) So far free from medical defect, disease or derangement, so as · 
to be able, concern:ing the particular act c.l-iarged both to distinguish 
right fran wrong.arid to adhere to the right -and (2) sufficiently sane 
:intelligently to conduct or ·cooperate in. his defense". (R. 62, 72) • 

. Major Wilson F. Smith, Medical Corps, presented ·to the court 
.· the findings of the board and, _upon examination by the c.ourt, explained 
the pro(?eed:in~ of the board apd the manner of its examination of the 
accused (R. 65-72). 

5. The accused elected to rema:in silent. Mrs. Mose Kent of 
Phoenix, Arizona, testified trat she .was the mother of the accused 
and that the accused had lived with her all during his lifetime until 
he entered the Army. Accused's conduct during that time was no dif- · 
ferent from other children other than he did not display any interest 
in· sports and vas a bit nervous. During this period the accused 
suffered three severe blows on his head as a child and always exhibited 
fear of darkness (R. 57-59). 

6. With reference to Charge I and its Specification it was clearly 
established by the morning reports and by the voluntary confession of 
the accused that he was absent without leave from his organization from 
28 January 1944 until 19 Februa~ 1944. ' 

\fith reference to the remaining Charges and Specifications 
the accused was charged with, and frund guilty o:f, either passing or"' 
attempting to pass five worthless checks drawn on a bank in which he 
had never had an c1.ccount. The evidence of the prosecuticn, plus the 
voluntary confession of the accused, clearly_ entablish that the accused 
did in New Orleans, Louisiana on the dates specified make and utter the 
five checks, a.trl did thereby, in one instance obtain t20 in cash, in 
another obtain merchandise of the value of ~~25.75, and, on two other 
occasions, attempt to obtain $30 in ·cash and merchandise valued at 
$60.55~ In the remaining instance he gave his worthless check in payment 
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of a past due obligation. The :intent to defraud was properly inferred 
fro"ll the acts of the accused. All of the essential elements of the 
offenses charged were. clearly proven by co~pete~t evidence. 

The givmg of two of .the,:worthless checks in an attempt to 
obtain merchandise am cash was charged under Article of War 95. 
These s~e offenses, together. with the three other offenses of a 
like nature, were charged under Article of "ilar 96. ' 

' . 

'l'he circumstances of this case are such as to fall squarely 
within the previous decision of The Judge AJvocate·General that the 
giving of worthless checks by an officer of the Army of the United 
States, whether in exchange for something of value, or in payment of 
a pre-exist:ing debt, or even as a gift, may constitute such conduct 
as to bring discredit upon the service in vioL3.. tion of Artie le of War 
96. This office has also held that sich cmctuct may also be unbecoi:n
ing an officer and a gentleman, in violation of Article of War 95. 
Therefore, ac.cused' s actions in this case constitute a violation of both 
Article of liar 95· and Article of War 96. C.H. 249006, Vergara; C.M. 
2!J20'Z7, McElroy; C.H. 22:>160, Faulkner;. C.ivI. 2!J260l,_ Specter. 

The fact tha. t the same offense is charged as a violation of 
both Articles -of Vfar is im:naterial (C.H. 244212; par~ 151, i'iI.c.=J.). 
The evidence is legally sufficient to support the :tindings of' guilty 
of all of the Charges and the Specifications· thereunder. · 

7. The records of the War· Department show the accused to be 22 .. 
·years of age. He was. born in Wyoming, the sori of an Anny officer. 
He graduated from Southern High School, Salt Ie,ke City (1940), attended 
coller;e for t,vo years and then enlisted in the service on 18 June 1942. 
He was commissioned a second lieutenant, Infantry, on 16 1.~rch 1943 •.. 

8. The court was legally cqnstituted~ No errors injuriously 
affecting the ·substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the find:.r..cs of guilty and the sen
tence as approved by the reviewing authority and to warrant confirma
tion thereof. A. sentence of dismissal is authorized upon conviction 
of a violation of Article of \"far 96 and is mandatory upon conviction 

ofa vioMion of Articl]:~:'.~ ;/. ;() /Jud. , d t 

. . Jw ge ~ voca e. 

udge Advocate. 

, 
-o-
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1st Ind. 

zz MAY 1344Yfar Department, J.A.G.O., - To the Secretary ot uar. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the. 
case of Second Lieutenant Jim H. Kent (0-131.4498), Infantry• 

2. 
. 

I concur in the opinion of the Board of Revieir that the 
record of trial is legally su:fficient to support the findings and 
the sentence as approved by the reviewing authority and to warrant 
confirmation thereof. I recommend that the sentence as approved 
by the reviewing authority be confimed, that the forfeitures be re
mitted and that the sentence as thus modified be carried into ex
ecution• 

.3. Inclosed are a draft of a letter _for your signature, trans
mitting the record to the President for his action, and a fonn ot 
Executive action designed to carry into effect the recommendation 
hereinapove made, should such action meet with approval. 

~ ~. ~ -.....Q,Q_,~ ......-· 

1.(yron c. Cramer, 
Major General, 

The Judge Advocate General • 

.3 Incls. 
l - Record of trial. . 
2 - Dft. ltr. for sig. s/w. 
3 - Form of EXecution action. 

(Sent~ifce as approved by reviewing authority confirmed b.lt 
forfeitures remitted. G.C.M.O. 342, 5 Jul 1944) 
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Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGV 
Cr.l 25.'.3642 

26 MAY 1944 
UNITED STATES ) ANTIAIRCRAFT ARTIILERY 

v. 

Second Lieutenant ~ALTER 
. C. ilEST ( 0-1059.'.325), Coast 

) 
) 
) 
) 
) 

TRAINING CENTER 
Trial by G.C.M., convened at 
Camp Stewart, Georgia, 'Z7 and 
28 :tarch 1944. Dismissal, 
total forfeitures and confine

Artillery Corps. ) ment for six (6) years. 

·oprnrmr of the BOARD OF REVIEW 
TAPPY, KIDNER and HARWOOD,. Judge Advocates 

1. The Board of Review has examined the record of trial in 
the case of the officer named ab.ove and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tri::;c. upon the following Charges and Specif'i
cations: 

CHARGE I: Violation of the 61st Article of War. 

Specification 1: (Finding of guilty disapproved by the 
reviewing authority). 

Specification 2: In that Second Lieutenant Walter C. i"iest, 
Antiaircraft Artillery Officers' Replacement Pool, Camp 
Davis, North Carolina, attached to 841st Antiai~craft 
Artillery .Automatic Weapons Ba.ttalion, Camp Stewar·i;, 
Georgia, did, without proper leave absent himself from 
his orgauization at Camp Stewart, Georgia, from on or 
about 6 February to on or about 12 February 1944. 

c;w1GE II: Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant Walter c. WE;Jst, 
***,did, at Atlanta, Georgia, on or about 12 February 
194Lf, with intent to deceive Henry Burrell and 'Uillis ?,:. 
Golden, of the Robert Fulton Hotel, Atlanta, Georgia, 
wrongfully and falsely register in the_ said Robert Fulton 
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Hotel and represent as his wife a woman who was not 
his wife and by means whereof did obtain a room at 
said hotel and occupy same 'l'lith a woman not his wife. 

Specification 2: (Finding of not guilty). 

Specification .3: In that Second Lieutenant Walter c. West, 
***,being indebted to the Hotel DeSoto, J.B. Pound 
Hotel Co., Savannah, Georgia, in the sum of ~6.2.3, which 
amount became due and payable on or about 2 February 1944, 
did, at Savannah, Georgia wrongfully and dishonorably fail 
and neglect to pay said debt. 

Specification 4: In that Second Lieutenant Halter c. West, 
***,did, at Hinesville, Georgia, on or about 26 January 
1944, \Vith intent to defraud wrongfully and unls.wfully make 
·and utter to Harry's Military Store, Hinesville, Georgia, 
a certain check in words and figures as follows, to wit; 

11ifalter C. '::est No. 14 
Chicago, Ill. 26 Jan. 1944 

Pay 
to.the 
order of Harry's Military Store $15.00 

Fifteen and No/100 Dollars 
To 

The First National Bank F 
of Chicago · r:alter C. Yiest 

Chicag~, Ill. 01059325 11 

and by means thereof, did fraudulently obtain from Harry's 
Military Store, cash and merchandise of the value of :;15.00 
he, ·the said Second Lieutenant Walter C. Ylest, then well 
knowing that he did not have and not intending that he should 
have sufficient funds in the First National Bank of Chicago, 
Chicago, Illinois, for the payment of said check. 

Specification 5: (Finding of guilty disapproved by the 
reviewing authority). 

Specification 6: Same form as Specification 4, but alleging 
· check dated 29 JanuariJ 1944, payable to the order of Harry's 

IJilitary Store, made and uttered to Harry's Military Store, 
Hinesville, Georeia, and fraudulently obtaining thereby $25 
in cash and merchandise. 

-2-
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Specification 7: (Finding of guilty disapproved by the 
reviewing authority).. · · 

Specification 8: Same form as Specification 4, but alleging. 
check dated 1 February 1944, payable to the order of cash, 
made and uttered to Hotel DeSoto, J.B. Pound Co., 
Savannah, Georgia, and fraudulently obtaining thereby 
Clo in cash. 

CHARGE III: Violation of the 96th Article of War. 

Specification 1: (Finding of not guilty). 

Specification 2: (Finding of not guilty). 

Specification 3: In that Seco.r:td Lieutenant _Walter c. West, 
***,did, at Atlanta, Georgia, on or about 12 February 
1944 with intent to deceive First Lieutenant Dexter E. 

· Larson of the 4478 S.C.U., Military Police Detachment, .· 
Fort McPherson, Georg:',a, who was then in the execution 
of his office, state to the said First Lieutenant Dexter 
E. Larson that he was on a fifteen day leave, authorized 
by Special Orders No. 46, Paragraph 6, Headquarters, Camp· 
Stewart, Georgia, which said statement was known by said 
Second Lieutenant Walter c. West to be untrue. 

ADDITICNAL CHARGE:. Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant \1alter c. nest, 
. * * *, did,- at Savannah, Georg;i.a, o.n or about 5 February
1944, with intent to defraud, wrongfully and unlawfully 
make and utter- to ~Jest$rn Auto Stores, a certain check in 
words and fi~ures as follows, to wit: 

11';7alter C. West No. 38 
Chicago, Ill. 6 Feb 1944 

Pay to the order of ----Cash--------$15.00 

Fifteen and 00/100------------------Dollars 

To 
'The First National Bank 

of Chicaeo 
Chicago, Ill. /s/ 1/alter c. ilest 

Gl059325 11 
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and by means thereof,- did fraudulently obtain from 
Uestern Auto Stores, cash to the value <?f $15.00, he, 
the said St'lcond Lieutenant Walter C. i'iest, then well 
knowin~ that he did not have and nqt intending that 
he sho~d have sufficient funds in The First National 
Bank of Chicago, Chicago, Illinois, for the payment of 
said checl:. 

Specification 2: Same form as Specification.l, but alleging 
check dated 7 February 1944, payable to the order of 
ca.sh, made and uttered to Western Auto Stores., Savannah, 
C-€orgia, and fraudulently obtaining thereby ~10 in cash. 

Specification 3: Same form as Specification 1, but alleging 
check dated 8 February 1944, payable to the order of 
\7estern Auto Store, made and uttered to ·17estern Auto 
Stores, Savannah, Georgia, and fraudulently obtaining 
thereby :,)20 in cash• 

.- Specification 4: ·Same form as Specification 1, but alleging 
check dated 5 February 1944, payable to the order of 
·,'le stern Auto Stores, made and uttered to Western Auto 
Stores, Savannah, Georgia, and fraudulently obtaining 
thereby :t15 in cash. · 

Specification 5: (Findin~ ·or guilty disapproved by the 
reviewing authority) • 

-.Specification 6: (Finding of guilty disapproved by the 
reviewing authority). 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of all Specifications and Charges, except Specification 2, Charge II, 
and Specifications 1 and 2 of Charge III, of whic.h he was found not guilty, 
and of Specification 3, Charee III he was found guilty, except the words 
"authorized by Special Orders No. 46, Paragraph 6, Headquarters, Camp 
Stewart, Georgia", of the excepted words, not guilty. No evidence of 
prev:i.ous convi.ctions was introduced. He was sentenced to be dismissed 
the service, to forfeit all pay and allo..ances due or to become due and 
to be confined at.hard labor for six years. The reviewin~ authorit;
dis~pproved the findings of guilty of Specification 1 of Charge I, Specifi-
cations 5 and 7 of Charge II, and Specifica,,tions 5 and 6 of the Additional 
Charge, approved the sentence and forwarded the record of trial for action 
under Article of War 48. 

· 3. Evidence.pertaining to the Specifications 'or which accused was 
found not guilty, and the Specifications disapproved by the reviewing 
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authority will be discussed only to the extent that such evidence may 
be relevant to the Specifications of which the findings were approved. 

The evidence for the prosecution was substantially as follows: 

~. Specification 2, Charge I. 

Technical Sergeant Dominick E. Corazzi testified he was personnel 
sergeant for the 841st Antiaircraft Artillery Automatic Weapons Battalion, 
Camp Stewart, Georgia: The accused was attached unassigned to Headquarters 
Battery of that battalion. Upon being shown a carbon copy of the morning 
report of the above-mentioned battery Sergeant Corazzi said the report was 
prepared by the First Sergeant who was at the time of trial sick in the 
hospital) and signed by Captain James E. Horton, who ~as on leave. In the 
course of his duties he checked each battery's incoming report as it came 
through headquarters. The defense objected to the admission of this report 
in evidence on the ground that Sergeant Corazzi was not the custodian thereof. 
The president overruled the objection and the morning report showing accused 
"Fr Dy to AWOL 31 Jan 44 incl Fr AWOL to Sick Hosp 'NLD AW 107 1 2 Feb 44 to 
5 Feb 44 incl; Fr Sick Hosp (NLD) to AWOL 6 Feb 44 to 10 Feb incl" was re
ceived in evidence (R. 9, 10; Pros. Ex. 2)·. Defense counsel called to the· 
attention of the court that certain entries on this report were hearsay, 
but the law member ruled that such would not "make it ineligible as 
evidence" (R. 10). 

Captain :Milo S. Gardner testified he was Adjutant of the Officers 
Training Detachment, Camp Stewart, Georgia, from the latter part of January 
through February 1944.· The accused was on special duty with this organ
ization during February 1944, assigned to Battery O, Provisional Officers 

· Training Detachment, which battery was commanded by Captain William C. Loder. 
The Provisional Officers Training Detachment kept no morning reports, but 
merely notified the organization to which each officer was assigned or 
attached and that organization entered the information on its morning 
report. After receiving information from the Station Hospital; Hunter 
Field, that accused had been l~t out Qf the ~ospital 6 February, this 
!act was reported to the 841st Antiaircraft Artillery Automatic Weapons 
Battalion and accused was carried as AWOL from that date. He does not 
know the accused personally (R. 46-51). 

Without objection a report from the Station Hospital, Hunter 
Field, Georgia, dated '2:7 March 1944, addressed ~o the Commanding Officer, 
Headquarters First Provisional Officers Training Battalion, Camp Stewart, 
Georgia, showing that accused was admitted to the hospital on 2 February 
and discharged 6FebruaI71944 was received in evidence (R. 10; Pros. · 
Ex. 3). 
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Without objection a properly authenticated extract copy 
of the morning report of the Detachment of Prisoners, Fort McPherson, 
Georgia, showing accused's confinement in that stockade on 12 February 
1944, and his release on 16 February 1944 was received in evidence (R. 11; 
Pros. Ex. 4). · 

' Captain Alexanders. Pierce, Assistant Adjutant, Camp Stewart, 
Georgia, testified that his records contain information as to leaves 
granted all officers at Camp Stewart,- Georgia, _and that he had examined 

· his records and found that no leave had been granted to accused during 
February 1944 (R. 44). 

First Lieutenant Dexter E. Larson, Military Police Detachment, 
Fort McPherson, Georgia, testified by deposition that he had arrested 
accused in a hotel in Atlanta, Georgia, on 12 February 1944 because he was 
registered in a room with a woman not his wife after having obtained the 
room upon representations that the woman was his wife. At the time of 
his arrest accused told Lieutenant Larson that he was on a 15-day leave 
which had begun the previous day (R. 12; Pros. Ex. 8). 

Warrant Officer Solomon I. Ba.rd, personnel adjutant.for the 
841st, further identified the morning report received in evidence as 
11P2" as being. the morning report of the Headquarters anC:: Headquarters . 
Battery, 841st Antiaircraft Artillery Automatic Weapons Battalion (R. 57). 

The morning report was improperly received in evidence. The 
testimony of Captain Gardner clearly shows that the entries thereon were 
based on information furnished accused's organization by Captain Gardner. 
The entries were therefore hearsay because they recite events which 
transpired at a-station other than the station where the entry was made. 
However, the record discloses that on ii February 1944 accused was ap
prehended in the-Robert Fulton Hotel in Atlanta, Georgia • .At this time 
he justified his presence there, away from his organization, by stating· 

. that he was On a 15-day leave which had beeun the previous day. Thus, 
by his own declaration he was not then on a duty status. The fact that 
accused had no authorized leave of absence during February 1944 was shown 
by the testimony of.Captain Pierce, the Assistant Adjutant of Camp Stewart,. 
Georgia. The foregoing plus the evidence that he was discharged from the 
Station Hospital, Hunter Field, Georgia, on 6 February 1944 and failed to 
return to his own organization, is sufficient to establish accused's 
absence without ~eave as charged in Specification 2, Charge I. 

£• Specification 1, Charge II, end Specification 3, Charge III. 

· Henry Burrell, cashier, and Willis M. Golden, night manaeer, 
Robert fulton Hotel, Atlanta, Georgia, testified by deposition that ac
cused approached Burrell about 11:30 on the night of 17 February relative 
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to obtaining rooms in the hotel. Later that night accused appeared 
with a sailor and two ~7AVES whom he represented to be his brother 
and their respective wives. Accused signed registration cards for 
himself and the sailor to read "Lt. Paul \lest and wife" and 11Lt. 
Walter :lest and wife"•.It was only upon such representations that 
the rooms were rented. All four went to one room.and never used the 
second room. for. Golden saw all f'Our in one room when he went there 
to get accused to make corrections in·a check he had given for the. 
rooms. Golden became suspicious of the accused and called the military 
·police. Burrell testified that the accused was intoxicated a; the time 
he registered for the room but not boisterous {R. 11, 12; Pros. Exs. 5, 7). 

First Lieutenant Dexter E. Larson,'Military Police Detachment, 
Fort I(cPherson, Georgia, testified by deposition" that in answer to a 
call he went to the Robert Fulton Hotel on 12 February 1944 and there 
found accused, a sailor and two ITAVES in a room in which accused was 
registered. Accused told witness he was on a 15-day leave, and had 
just le~ the day before. Accused had no orders but stated they were 
in his.bag at the Tremont Hotel. Upon his stating he was not married 
to the TIAVE accused was placed under arrest by Lieutenant Larson and 
taken to the Atlanta !Yiilita.ry Police Headquarters (n.. 12; Pros. Ex. 8). 
In connection ~ith accused's statement concerning his leave it should 
be noted that Captain Pierce testified that accused had not been granted 
any leave during the month of February 1944 (p. 6, supra). · · 

£• Specifications 3 and 8, Charge II. 

E.T. Courtney testified that he was assistant manager of the 
DeSoto Hotel, Savannah, Georgia. He identified the original bill in 
the amount of '.)96. 23 oned by accused to the hotel. covering room, long 
distance telephone and val~t charges from 29 January·l9,4.4 through 
2 February 1944. Thi~ bill has not been paid, and when a search was 
made for accused at the hotel it was found he had left the hotel without 
checking out. A duplicate of this bill, together with six memorandums 
evidencing the long distance calls were· received in evidence without 
objection (R. 13, 17; Pros. Exs. 10, 12-18). · . 

Without objection the original registration card of the DeSoto 
Hotel on which was written 1r:Talter c. Uest, 2nd Lt. C.A.C., 1st Proy. 
Off. Tng Jn, Camp Stewart" was received L'll. evidence {R. 14; Pros. Ex. 10). 
N.r. Courtney ~estified he did not see accused sign this registration card 
(R. 16). 

Via.jar George H.• !lay, Jr. testified that he went to the DeSoto 
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Hotel during the afternoon of 29 January and obtained a key to the 
room he had occ.upied the night before with a Mr. Dobson. At the 
door there were two lieutenants going into the same room, and it 
developed that Major t~y's friend had released .the room. One of the 
lieutenants told J.:ajor May he had another place he could stay and the 
major could occupy the room with another lieutenant with whom he had 
obtained the room. This other lieutenant was the accused, who came 
to the room about 2 o'clock on the mor~ng of .30 January 1944. Witness 
and accused had a couple or drinks together and chatted about things 
in general. As the accused was not checking out the next morning 
witness paid accused his share or the cost of the room (R• .36-.39). 

There was received in evidence a letter received by the 
hotel purportedly from accused.which letter was in handwriting and is 
as follows: 

ncamp Stewart, Georgia 

March 25, 191+4 · 

De Soto Hotel 
Savannah 
Georgia 

Dear Sirs: 

Enclosed please find a check in the amount of $25.00 
to apply ~gainst my account. 

I assure you·this account will be cleared up as soon as 
I can possibly same. 

I also regret this has happened as it has. 

Sincerely 

/s/ Walter C. West 
2nd Lieut C.A.c.n 

It ·was also shown· by· the testimony or 1fll'. Courtney "that a , 
check in the amount of $10 drawn on the First National Bank of Chicago, 
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dated 1 February and signed '.falter C. West was deposited in its bank 
after being endorsed by the hotel. This check was returned because 
of insufficient funds. It was sent through the second time and again 
returned for the above reason. He did not see this check until it was 
returned the first time. This check was received in evidence over the 
ob-jection of defense based on the ground that the person "{ho received the 
check should identify it (R. 15; Pros. Ex. 11). 

Clarence 'ff. Weldon, Assistant Vice-President, First l;ational 
Bank, Chicago, Illinois, identified a photograph attached to his 
deposition as being Walter C. ':'lest whom he met on 15 December 1943. 
At that time accused, Second Lieutenant \'falter C. West, opened an 
account with the bank. On 26, Z7 and 29 January 1944 the accused's 
balance with the bank was C2.15. Bank records indicate that on 
2 February 1944 a check dated 29 January 1944 drawn by accused on the 
bank was not paid_because of insufficient funds, and on 3 February a 
check drawn on the bank for $15'was not paid for the same reason. The 
particular check described in Specification 8, Charge II, was presented 

'to the bank on 9 February 1944, and was not paid for the reason that 
there were insufficient funds for its payment (Pros. Ex. 20). 

No evidence directly proving that accused signed th_e registration 
card or the check deposited by the hotel was presented by the prosecution. 
However, during the course of the trial other checks issued by accused to 
Harry's Military Stores, and ilestern Auto Stores were received in evidence. 
Mr. I. H. Fea:rlman, operating Harry's Military Storestestified that he 
knew absolutely that accused gave these checks as he had handled his 
checks before (R. 23) and the clear inference from the testimony of 

· Miss Bertha Jones, cashier of the Western Auto Stores is that she saw 
the accused write the check given to the Western Auto Stores received 
in evidence as Prosecution's Exhibit 27 (R. 35). The court therefore 
had before it known handwriting of the accused as a basis for determining 
the signature of the accused appearing on the check and on the registration 
card. Additional evidence that accused was a guest in the hotel is 
furnished by the testimony of Iilajor May who occupied a room with the ac- . 
cused on the night of 31 January 1944 and paid accused his share of the 
cost of the room for that night. The handwritten letter received by the 
hotel purportedly from the accused also acknowledged an indebtedness to 
the hotel. 

In connection with the check deposited by the hotel and not 
paid because of insufficient funds it is to be noted that Mr. Weldon, 
Assistant Vice-President of the bank on which the check dated 1 February 
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1944 was drawn, aoes not testif,: as to the status of·accused 1s account 
on' 1 February 1944. He did testify that the accused I s balance on Z7, 
28 and';!) J~nuary 1944 was i2.15, that several other checks drawn on 
accused's account were not paid because of insufficient funds o·n 2 and 
3 of February.1944, and that the ChfCk ~ question was not paid.whe~ 
it reached his bank o:n 9 February 1944, because of insufficient funds.: 
A member of the military establishment is under a particular duty not 
to issue a check without maintaining a balance sufficient to meet it. 
Proof that a check gi\len for value by sucl\.person is returned because 
of insufficient funds places on him the burden of showing that his 
action was the result of an honest mistake and not due to his own 
carelessness or neglect (CM 249232, Norren~. No such showing was at:. 
tempted by the accused in this case. Also the failure to prove that 
the check was originally issued to the ho~el is not fatal. The gravamen 
of the offense with which accused was charged in Specification 8, Charge II 
lies in the making, uttering and cashin~ of the check with fraudulent 
intent (CM 226219, Rickards, 15 B.R. Z7). The Board of Review is, 
the~efore, of the opinion that the evidence is legally sufficient to 
sustain the findings of guilty as to Specifications 3 and 8 of Charge II. 

g. Specifications 4 and 6, Charge II. 

I. H. Pearlman, operating Harry's Military Stores in Hinesville, 
Georgia, testified that he received two checks from accused in payment 
for merchandise. or cash. Both checks were drawn on the First National 
Bank of Chicago, one dated 26 January 1944 in the amount of $15, and one 
dated 'c) January 1944 in the amount of $25, and both were signed by the 
accused. Witness was positive that accused gave him these checks, and 
he had handled checks for accused pr~viously. Pearlman·deposited these 
checks in the Hinesville Bank, and they were returned. These checks . 
were later returned with two slips.attached from First National Bank 
of Chicago indicating insufficient funds (R. 20-23). The two checks 
were received in evidence as Prosecution's Exhibits 21 and 22 (R. 22). 

Clarence TI. Weldon, Assistant Vice-President, First National 
Bank of Chicago, testified by deposition that accused's balance in the 
bank was ~;;2.15 on 26 January and 'c) January 1944, and that the two above
mentioned checks were not paid when presented to the bank on 2 and 3 · 
February 1944 respectively because or insufficient funds in accused's 
account (R; 20; Pros. Ex. 20). 

~. Specifications 11 2, 3 and 4, Additional Charge. 

I.liss Dertha Corine Jones testified that as cashier for the 
Western Auto Stores, Savannnh, Georgia, she cashed four checks tor 
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accused. These checks received in evidence as Prosecution•s Bxhibits 
27, 28, 29 and 30 are drawn on the First National Bank of Chicago, 
Chicago, Illinois, dated 5, 6 (2 checks)l and 7 ?ebruary 1944 respec
tively, and in the amounts of $15, $20, ~15 and $10 respectively. As 
to the checks introduced as Prosecution's Exhibits 27, 28 and 29 
Miss Jones testified that they were "returned", and the check intro-
duced as Prosecution's Exhibit 30 was "Returned*** account-insufficient 
funds" (R. 33, 34). The stamps on the back of each of the

0 

above.checks 
show that these checks went through bank channels to the First Hational 
Bank of Chicago, and that one of the checks reached the bank on 9 February 
and three checks reached the bank on 11 February 1944. 

In his deposition heretofore mentioned Clarence W. Yleldon, 
Assistant Vice-President of the First National Bank of Chicago, testified 
that between the dates 2 February and 25 February 1944 bank records 
indicate that ten checks in the amounts of i}l5 eac.h, drawn by ·,falter c. 
West were not paid because of insufficient funds, and between .3 February 
and 14 February 1944 five checks in the amount of ~;,20 signed by ·,/alter 
c. West were not paid for the same reason. 

The Board is of the opinion that the court was justified in 
concluding that the accused did not have on deposit sufficient funds in 
the First National Bank of Chicago within the time that the checks 
described in the Specifications under the Additional Charge could. 
reasonably be expected to reach the bank in due course. The statements 
made in discussing Specification 8 of Charge II concerning the duty of 
military personnel not to issue checks without maintaining a sufficient 
balance to-insure its payment is equally applicable to the four Specifi
cations now being discussed. 

4. The defense offered no evidence, and the accused after having 
his rights as a witness explained to him elected to remain silent(~. 32). 

5. In support of Specification 2, Charee I, the evidence shows 
that accused was aJsent vdthout leave from his organizatfon at Camp 
Stewart, Georgia from on or about 6 iebruary 1944 to on or about 
12 February 1944. 

In support of Specifice.tions .3 and 8, Charge. II, the evidence 
shows that accused was~ registered guest at the DeSoto Hotel, Savannah, 
Georgia, from 29 January throueh 2 February, and that he left this hotel 
without checking out, leaving unpaid his bill of.~6.23. The hotel 
deposited in due course of business a check for ;,,;10 given by the accused 
.while he was a eu,est, which was not paid by the drawee bank because of 
insufficient funds. 

In support of Specification 1, Charge II, and Specification J, 
Charge Ill, the evidence shows that on the night of 11-12 February 1944, 
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accused represented to the cashier and to the night '.llB.nager or 
the Robert Fulton Hotel, Atlanta, Georgia, that a sailor and two 
WAVES accompanying him were his brother and their respective 
wives, and thereby obtained rocms in the hotel. Tihen accused 
was arrested in the room by military police he stated to First 
Lieutenant Dexter E. Larson, Y..P., that he was on a 15-day leave. 
Accused had not been granted leave, and by his own admission to 
Lieutenant Larson was not married to either of the WAVES who was 
found in the room with him. 

In support of Specifications 4 and 6, Charge II, the 
evidence shows that on 26 and 29 January 1944 accused gave two 
checks to F.arry 1s Military Stores, Hinesville, Georgia, in the 
amounts of ~15 and $25 respectively. Both checks were dishonored 
by the drawee bank because of insufficient funds. 

In support of Specifications 1, 2, 3, 4, Additional Charge, 
the evidence shows that between 5 and 7 February 1944 accused gave to 
Ylestern Auto Stores, Savannah, Georgia, four checks in amounts of 
$15 (two checks), $20 and ~10, and these ~hecks likewise were dis
honored by the drawee bank because of insufficient funds. 

6. Uar Department records show that accused is 29 years of age. 
He graduated from high school (name not shown) and attended the.Inter
national Accountants Society School for three years. He entered the 
military service 10 April 1942 and after completing Antiaircraft 
Artillery Officer Candidate School, Camp Davis, North Car9lina, was 
commissioned second lieutenant, Army of the United States, 26 August 1943. 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses.· No errors injuriously affecting the substantia1. 
rights of the aecused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to sup
port the findings of guilty as approved b:r the reviewing authority, 
legally sufficient to support the sentence and to warrant confirmation 
thereof. Dismissal is mandatory upon conviction of violation of Article 
of 'i7ar 95 and is authorized upon conviction. of a violation of Article of 
'ilar 61 or 96. 

~ ~~udge Advocate •. 

I~/If< cl«_;.._. ' Judge Advocate. 

~.~ , Judge Advocate. 

-12-



(29) 

SPJGV 
CII 25.3642 _ 

lat Ind. 

War Department, J.A.G.o., J. 2 JUM 1944 - To the Secretar,r or War. 

l. Heruith transmitted tor the action ot the President are the 
record or trial and the opinion or the Board ot Review in the case or 
Second Lieutenant Walter c. Vlest (0-1059.325), Coast .Artllleey Corps. 

2. I concur in the opinion ot the Board ot Review that the record 
ot trial la legally su!'ficient to support the findings of guilty as ap
proved by the revi8"ing authority, legall7 sufficient to support the 
sentence and to warrant confirmation thereot. I recommend that the sentence 
be con£1rme~ but that the forfeitures and confinement imposed be remitted 
and that the eentence as thus aoditied be carried int., execution • 

.3. Consideration has been given to the attached letter f'rom accused 
requesting that he be given an opportunit,. to remain in militar,r service 
regardless or rank, to the first indorsement by Major Deuward s. Waldrep, 
Police and Prison Off'iaer, forwarding the accused's letter, and to 
certificate of the Custodian ot Prisor.ers' Personal Funds that accused 
has raid the illdebtedness and disl\onored chects constituting the basis 
of the charges against him. · 

. 4. Inclosed are a draft ot a letter tor your signature, trans• 
mitting the record to the President tor his action, and a form of Executiv~ 
action designed to carry into effect the foregoing recommendation, should 
such action meet with approval. 

Incl.4-Form of action. 

~Q-~~ 
Myron c. Cramer, 

· Major General, 
4 Incls. The Judge Advocate General. 

Incl.1-Racord of trial. 
Incl.2-Ltr• .tr. accused 

10 J.!ay 1944•.. 
Incl.3-Dft. ltr. tor sig. S/i. 

(Sentence confinned but forfeitures and confinement remitted. 
G.C.M.O. 390, 18 Jul 1944) . 
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WAR DEPA11.TMENT 
Arm::, Service Forces 

In the Offioe ot The Judge Advocate Gene_ral 
Washington, D.C. ()1) 

SPJGK 
CM 253660 t 5 MAY 1944 

U N l'T E D S T J.. T E S ) ARMY A.IR FORCES 
) VfiSTERN FLYING TRAINING COMMUD 

v. ) 
Tria.l by G.C.M., convened at 

Second IJ.eutena.nt ROBERT ~ Chioo Arm:, ilr F.leld, Chico, 
J. BROWN (0-751252), Air ) California.. 2 March 19~. 
Corps. ) Dismissal. tota.l forfeitures 

) and ooni'inelll8nt for tive years. 
) Disciplinary Barracks. · 

OPINION .of the BOA.RD OF REVll7f 
LYON• HILL and ANDREWS. Judge Advocates. 

1. The reoord of trial in the case of -the officer ruuned above has 
been examined by the Board of Review and the Boa.rd submits this, its 
opinion, to The Judge Advocate General. 

2. AoQuaed was tried upon the follavrixi.g Charges and Specifications a 

CHARGE ·Ia Violation of the 96th Article of War. 

Specification la In that 2ru! Lieutenant Robert J. -Brown, Air 
Corps. Headquarters and Headquarters Squadron 97th Basic 
flying Training Group, ilF Pilot School (Ba.sic) Chico Army 
Air Field, Chico,. California, was,' at Chico, California, on 
o~ about 20 January 1944, drunk and disorderly while in 
uniform, in a. public place. to wit a Silver Room under such 
oirctnnStanoes as to bring discredit upon the military service. 

Specification 21 In that 2nd Lieutenant Robert J. Brown, Air 
Corps, Headquarters and Headquarters Squadron, 97th Basic 
Flying Training Group, did, in conjunction with '2nd Lieutenant 
George B. Stevena, Air Corps, Headquarters and Headquarters 
Squadron, 97th Ba.oio .Flying Training Group, at AAF Pilot School 
(Basic) Chico .Army Air •Field, Chico, California, on or about 
20 January 1944, wrongfully take and use, without authority, 
a certain aircraft, to wita a BT 13 A airplane, Serial No. 
41-22840, the property of the United States, of a value of 
more tha.n $50.00. . 

CI:TA.RGE IIa Violation ~f the 69th Article of 1.far. 
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Specifications In that 2nd Lieutenant Robert J. :Brown, Air 
Corps, Headquarters and· Headquarters Squadron 97th Basic 
Flying Training Group, having been duly placed in arrest at 
the Station Hospital, on or about 20 January 1944, did, at 
A.\F Pilot School (Basio) Chico Ariny .Air Field, Chico, California, 
on or about 20 January 1944, break his said arrest before he 
was set at liberty by proper authority. 

ADDITIONA.L CHARGE I: Violation of the 96th Article of War. 

Specification la In that 2nd Lieutenant Robert J. Brcy.rn, Air 
·Corps, Headquarters s.nd Headquarters Squadron, 97th Basic 
Flying Training Group, didi at or near .AA:F Pilot School (Basic) 
Chico A.rnr,r Air Field, Chico, California, on or about 20 January 
1944, in.conjunction with 2nd Lieutenant George B. Stevens, 
Air Corps, Headquarters and Headquarters Squadron, 97th Basic 
Flying Training Group, wrongfully and unlawfully operate a 

·certain Army Aircraft, to wit: a BT 13-A airplane, Serial 
No. 41-22840, while he was intoxicate·d. 

Specification 2a In that 2nd Lieutenant Robert J. Brown, Air 
Corps, Headquarters and Headquarters Squadron,.97th Basic 
}'1.ying Training-Group, AAF Pilot School (Basic) Chico Army 
Air Field, Chico, California, did, in conjunction with 2nd 
Lieutenant George B; Stevens, Air Corps, Headquarters and 
Headquarters Squadron, 97th Basic Flying Training Group, at 

· or near Rose Creek, Nevada~ on or about 20 January 1944, 
wron6fully violate ParagraphJ6 of Army Air Forces Regulations 
60-1_6 by flying a BT--13-A .\.rmy Aircraft at an altitude of 
less than 75 feet striking an electric transmission line causing 
damage to said Aircraft and cutting the said trans.mission line. 

Specification 31 In that 2nd Lieutenant Robert J. Brown, Air 
Corps, Headquarters and Headquarters Squadron, 97th Basic 
Flying Training Group, A}J' Pilot School (Basic) Chico Anfr¥ 
/d.r Field, Chico, California, did, in conjuction with 2nd 
Lieutenant George B. Stevens, Air Corps, Headquarters and 
Headquarters Squadron, 97th Basic Flying Training Group, at 
or near a point 12 miles east of Winnemucca, Nevada, on or 
about 20 January 1944, wrongfully violate Paragraplt 16 of 
Arrrv Air Forces Re6ulations 60-16 by operating a BT-13-A Army 
Aircraft in a careless a.:nd reckless manner, at an altitude 
less than 50 feet above U.S~ Highway No. 40 so as to endanger 
vehicles vtnichwere traveling on said highway·at said time 
and place. 

Specification 41 (Finding of not guilty). 

- 2 -



03) 

ADDITIONAL CHARGE Ila Violation of the 69th Article of 11ar. 

Specifications In that 2nd Lieutenant Robert J. Brown, A.ir 
Corps, Headquarters and Headquarters Squadron, 97th Basic 
FlyinG Training Group, having been duly placed in arrest 
at AA.F ~ilot School (Basic) Chico Army Air Field, Chico, 
California, on or about 20 January 1944, did, at AAF' Pilot 
School (~asic) Chico Army Air Field, Chico, California, on 
or about 29 January 1944, break his said arrest before he 
was set at liberty by proper authority. 

He pleaded guilty to Specification· 1 of Charge I and to Charge I with 
respect to such £pecification, and guilty to Additional Charge II and its 
Specification; not guilty to Specification 2 of Cnarge I and to Charge I 
with respect to such. Specification, not g.uilty to. Charge II and its 
Specification and not guilty to Additional Charge I and all its Speci
fications. He was found not guilty of Specification 4 of Additional 
Charge I, but guilty of Specific'ations 1,2, and 3 of s{,,ch Charge and 
guilty of the Charge, a.nd guilty of all other Charges and Specifications. 
No evidence of previous convictions wa~ introduced. He was sentenced to 
dismissal, total forfeitures, and confinement at hard labor for five years. 
The reviewing au~hority approved the sentence, designated the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of confine
ment,.and forwarded the record of trial for action under Article of War 
48. 

3. Si.mana.ry of evidence. 

The offenses will be narrated in the order in·w;Joh they werJ committed, 
rather than as they appear o~ the Charge Sheets. Evidence-in behalf of ac
cused will be set forth, where offered, in connection with the particular 
offense charged, as will also be the pertinent portions of a statement 
made by accused to Major Henry Howard, II, Air Corps, who was the investi
gating officer in this case. It clearly appears from Major Howard's tes
timony and from the preSJT1ble of the statement itself that the statement 
was made voluntarily by accused, and that he was fully apprised of his 
rights to speak or remain silent (R. 75,77-79;.Pros. Ex. Q). Charged with 

·identical offenses as was accused, but tried at a later date, Second Lieu
tenant George B. Stevens, 'Air Corps, testified as a. witness for accused. 
It likewise clearly appears from the record that his rights under Article 
of War 24 were fully and correctly explained to him by the law member of 

·the court before witness testified (R. 105). 

a. Specification 1, Cha.rge I. 

. .locuud ple&ded. guilty to the offenae of being~ and. disorderly 
pi'·a publio place while in uniform. a.nd under auoh ciroumsta.nces as to 
~:diacreclit upon the military aervioe. · No evidence we.a offered by the 
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prosecution or by defense upon this Specification. 

b. Specification, Charge II. 

Testimony concerning accused's breach of arrest from the Station 
Hospital at Chico Army Air Field, on the morni:;i,g of 20 January: 1944 was 
offered by Lieutenant Colonel-.Charles W. Thaxton, Air Corps, Captain 
Louis G. Booth, :Medical ·corps, and First Lieutenant Russell S. Broad, 
Air Corps, all of that station•. Lieutenant Broad, the officer or the 
day, went to the dispensary at about 0115 that morni?1£; at the telephone 
request of the post Provost Marshal, "lf.ajor Dimes". Arrriving there he 
found 1Ja.jor Dimes."some enli~ted military policemen, accused, LieutenaIJ.t 
Stevens, and Captain Booth, who was medical officer of the day. Captain 
Booth was giving accused sobriety tests (R. 17-19,22-23). _Lieutenant 
Broad stated that neither Stevens nor accused was in "shape to••• 
carry on••• an intelligent conversation". Captain Booth testified 
that accused was unable to perform most of the routine sobriety tests, 
that he smelled of alcohol, that his eyes were blurred, that he was 
•entirely uncooperative, boisterous, noisy, argumentative (and) disrespect

0ru1•, and, in summary that he was very drunk". Witness was of the opinion, 
however, that both accused and Stevens "probably" knew what they were doing, 
but did not appreciate the consequences of their acts (R. 20,23,24,28,29). · 
He estimated that it would have taken accused from four to six hours from 
that time to regain his sobriety (R. 24,25,27). 

1~a.mvhile, Lieutenant Colonel Thaxton had arrived. He testified that 
he .va.s the "second ranking ·officer of the field". The senior officer, 
11 Colonel Bi:>yle•, was at his home in Chico, but no orders had ever been 
issued relieving him of his command_ (R. 21, 30-32, 35). Colonel Thaxton 
asked accused whether he would go to his quarters and remain there until 
he was sober, and accused said he would not do so (R. 32). Colonel Thaxto~ 
thereupon ordered accused and Stevens to go with the officer of the day to 
a designated room in the hospital, there to remain under guard until they 
sobered up,· and to report to him the first thing in the morning. He then 
turned them over to Lieutenant Broad. who, with Ciptain Booth,-took them 
to·· Ward 1.. 1,ieutenant Broad testified that in his opinion accused and 
Stevens under'stood a.t that time that they were "under arrest" (R. 18,20,25, 
32). 

·Accused and Stevens requested and received permission to go to the 
latrine•. They_were quite noisy when they entered it, but became silent, 
and noticing this. Captain Booth and Lieutenant Broad tried the door and 
found it lock~d from the inside. They ran around to the side porch of the 
hospital. where they found the screen unlatched e.nd li~ed out, the window 
op:n, ~d the ro~m empty. This Was at about 020Q•.A nroving patrol" made 
a. strict search of the post, but did not find accused or Stevens (R. 18, 
19,21.23, 25.26 ). 
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Colonel Hoyle was notified by telephone that accused l1ad been plaoed 
in arrest at some unspecified time after Colonel Thaxton's order {R. 21,35). 

In his statement .to :Major Howard accused admitted that he "escaped 
from the hospital", but stated that he did not remember at any time being 
informed that he "Was to consider himself under arrest (Pros. Ex. Q). 

b. Evidence for defense·, Specification, Charge II. 

Accused stated as a witness that he did not remember Coione~ Thaxton's 
ordering him into arrest, but only that "he said we were to. sleep in the .. 
hospital that night and I think he would see us in the·morning - somethint 
to that effect" (R. 84). He remembered being in the latrine, but did not 
recall locking the door (R. 91). He could not remember going to the ward, 
nor undergoing the sobriety tests given by Captain Booth (R. ~O). · 

c. Specification 2., Charge I, and Specii'ication 1, Additional. Charge I •. 

That accused, acting in conjunction with Lieutenant Stevens; wrongfully 
took and used a. military a.irplane without authority, and that he operated· 
it while intoxicated, w~s proved"by tb8 ·testimony of Colo~el. Thaxton, Captain 
Booth, Lieutenant BroJ;1.d, a.ccused~s admissions to. Major lbwa.rd, ·and testimony· 
of Lieutenant Stevens. - ' · ·· · 

After the search for accused and Lieute~t Stevens had failed to find 
them, Captain Booth and Lieutenant Broad were talking in the hospital. dis
pensary. At about 0230 they heard the noise of an airplane leaving the .. 
a.irfield. (R. 19,26). Captain Booth ran outside and saw it ,lea.vs (R. 27). ,. 
Colonel Thaxton testified that he che"oked the records to determins whethe1" · 
a clearance had been. issued for an airplane to leave the field, a.s requir"e·d 

. by paragraph 24, Army Air Forcell Regulation· 60-16, and learned tha.t none . 
had been issued (R. :31,33,35; Pros. Ex:. A). Technical Sergeant ~ell · 
D. Butts, 79th Basic Flying Training Squadron, Chioo Arrfr/ .A.it Field, testj,• 
fied that as assistant line chief at the line maintenance hangar, he checked 
the 111ine 11 for missing aircraft that morning, and tow:id •Number 412•, bearing 
serial number 41-22840, missing. ,AU other airplanae a.t. tru, field had 
ceased flying at 2100 on: the previous day (R. 36,37). 

· Captain William V. Cowan. Air Corps, Direotol" o:r Air.ora.tt Maintenance. 
at Chico A:rrrry Air Field, testified that plane number "M-412•, bearing serial 
number 41-22840, is a BT-13 type plane, belo~s.to the Uc.itea States Army•. · 
and oosts $25,700 (R.60). 

Aocused, in his statement to Major Howard, admitted tha.t.atter he a.nd. 
· I.ieutena.nt Stevens escaped from the hospital, "we went down to the line e.nd., 
without authorization, took and used a basic trainer• (Pros. Ex. Q)~ Captain 
Booth testified that flying in a.n airpl~e·'at a high.altitude.would tend to. 
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enhance drunkenness, due to the decreased oxygen supply (R. 24,27). 

d. Evidence for defense, Specification 2, Charbe I, and Specification 
1, Additional Charge I. 

Lieutenant Stevens testified tl-ia.t he and accused got into the plane 
on the morning of 20 January and that he (vri tness) was at the controls (R. 
106 ). Accused stated that he did not remember how he and Lieutenant Stevens 
reached the field, nor who suggested that they go there (R. 84). He ad
mitted, however, that he and Stevens lmew what they were going to do when 
they went to the line, and remeL1bered obtaining his own parachute and 
getting in the plane, Stevens in the front cockpit and himself in the 
rear (R. 84,85,92). Speaking of Lieutenant Stevens, accused said, "I 
wouldn't say it was all his idea" (R. 88). 

e. Specification 2, Additional Charge I • 

. Accused was charged with flying the plane, in conjunction with Stevens, 
at an altitu4e of less than 75 feet, striking and cuttinE an electric trans
mission line, and causing damage to the aircraft, all in violation of para~ 
graph 16 of Arm.y Air Forces Regulation 60-16. The mentioned regulation, 
introduced as Prosecution's Exhibit A, forbids operation of aircra~ at less 
than 1000 feet above any obstruction to flibht except when landing or taking 
off (R. 31). 

Wallace Kennedy, a civilian telegraph operator for the Southern Pacific 
Railroad Company at Rose Creek, Nevada, was on duty in his station from 
0001 to 0800 of 20 Januar,J• About 150 feet east of the station is a bridge 
crossing the railroad tracks at a height of about 30 feet, and at an approx
imately equal height above the bridge are the railroad's block signal high 
tension wires. At about 0450 witness· heard, but did not see, an airplane 
pass·the station, headed in an easterly direction. It "sounded so low I 
thought it was coming through the depot", and as though it were flying at 
an altitude of 75 or 100 feet. There was no indication that it was in any 
me·chanioal dii'ficulty. It did not sound like the sma.11, privately owned 
ships stationed at a nearby civilian field 13 miles away at Winnemucca, 
NeT&da, and was the only a.irplane heard by Kennedy during his duty hours 
(R. 38-40). The inst~t after the ship passed east of the station, there 
was a bright flash of light, a.nd all th~ electric current in the station,. 
including the signal system, went off (R. 38). 

Leland Morby, a oivilian aigna.l maintenance man for the railroad company, 
testified tru..t he wu ca.lled to Rose Creek to repair the signal system. When · 
he arrived a.t 0616 on 20 Janua:ry he found two 11,000-volt line wires, which 
crossed the bridge on the same cross-arm at a. height of 30 feet, broken. 
Four similar wires on a. cross-a.rm 6 feet belovr them were. unda.ma.ged.. The 
broken ends of the two wires were bent into the aha.pe of a U, from which 
witness deduced that they were broken by' an object moving a.t a high rate of 
speed, and that the object had been traveling in the same direction u the 
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highway, that is to say, east or west (R. 41,42). 

Captain "William V. Cowan, Air Corps, the Director of Aircraft Y.n.intenance 
at Chico ilrmy Air Field, with 22 months' experience in airplane maintenance, 
testified that on the afternoon of 20 January he had examined the plane 
flown by e.ccused and Lieutenant Stevens after it had been landed by them. 
He stated that the "Form 1 11 in the plane showed it to have been in.good 
mechanical condition prior to that date. He found that the vertical 
stabilizer on the left wing had been dented at the tip, that the antenna 
mast was bent to the right at the point where it was ·attached to .the 
fuselage, that the 11 left brake hose on the oleo strut was cut into the 
fabric 11, that the "free air temperature bulb and bracket (were) sheared 
off 11 

, and that both propeller blades were nicked at several spots on · 
the leading edge of the blades. Photographs admitted to be fair repro
ductions of this. darr.abe were introduced. by the prosecution (R. 60-64; 
Pros. Exs. K,L,IJ,n,o and P). The damage to the propeller, the wing 
stabilizer, and the antenna mast was also·observed by Constable Andrew 
D. Bruce, of Battle ;·..;ountain, i'Jevada, where the plan~ later landed (R. 55 ). 

Captain Covmn also testified that he had computed the distance and 
flown from Chico Army Air Field to Rose ·creek, and stated that a BT-13 
type plane would· fly the 220 miles in approximately 1 hour and 50 minutes, 
so that if it left Chico at 0230 it ou;,;ht to arrive at-Rose Creek a.bout 
0420 (R. 65,66 ). • 

In his. statement to i,lB.jor Howard, accused admitted that "at some point 
during that flight, we were flying pretty low looking for a place to land, 
and were conscious of encountering an obstruction. I do no~ know where 
this occurred" (Pros. Ex. Q). 

f. Evidence for defense, Specification 2, Additional Charge I.· 

Accused stated that he recalled when the airplane flew through the 
wires, and having seen a telephone pole flash by, but denied being.in 
control of the ship at that time. He d_id not know what their altitude 
was at the time. Lieutenant Stevens "pulled up• immediately when they 
struck the wires (R. 85,93,95,96). 

Lieutenant Stevens testified-that he recalled striking the wires &t 
Rose Creek, and that he v;a.s at the controls of the ship at that time 
{R. 106,108). . 

. -'.• Specification 3, Additional Charge. I •. 

A map introduced as Prosec~tion~s Exhibit D shows that United States 
Highway 40 runs in a generally northeasterly direction .from R~se Creole to 
a point beyond the town of Winnemucca.. Nevada (which is about 10 .miles 
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from Rose Creek) whenoe the highway curves and runs southeasterly through·. 
the vown of Battle Mountain (R. 39,40,66). 

Lester W. Ford, a bus driver for the Burlington Transportation Company, 
was driving a bus westward on Highw~y 40 between Battle Mountain and 
Winnemucca on the morning of 20 January. At 0445, at a point 14 miles 
east· of Winnemucca, a.n airplane suddenly loomed up about 75 yards directly 
in front of him. It was going eastward, apparently following the highway. 
T.he plane flashed its l~di~ light directly in Ford's face, and cleared 
the top of the bus by about ...6 feet, the headlights of the bus reflecting 
on it so· clearly that he observed that its landing gear was down, arid he 
ncould determine its full.£ormn. It was a. single-motored monoplane, 
similar·in appearanoe to· a photog'raph of plane number 41-22840, which was 
exhibited to witness and introduced in evidence. The motor was working 
peri'ectly•. As the plane passed over the bus, its motor was accelerated, 
ca.using a tremendous. vibration and shaking of the bus. (R. 45,46; Pros. Ex.F). 

Cleo ct. Yohe;, also a bus driver for the Burlington Transportation 
Company, had left Battle Mountain en route to Winnemucca, over. the same 
highway, about 8 or 10 minutes-after driver Ford. He was approaching 
Golconda Swmnit, about 22 miles east of Winnemucca, about 0500, when 
a bright light was·turned in ids face. He perceived an airplane break 
over the summit of the hill a.bout. 75 or 100 yards ahead of his bus, 
at an altitude of "not more than ·30 feet from the ground•. The plane 
was losing altitude, and as it passed over the bus, flying east, it 
oleared the bus by nnot more than·lO feet". It was the only plane he 
saw that morning;, and was a low-winged, i;;ingle-motored monoplane, of the 
same type as number•41,22840, a picture of which was exhibited to witness 
(R. 47-49; Pros. Ex. F). 

Stipulations-. concerning testimony which would have been given by Frank 
D. Fenton and E. I. Merrill, were entered into by counsel (R. 49,50). 
Fenton, _another bus driver for·the Burlington Transportation Company, was 
driving up Golcond~ Hill_between 0445 and 0500, when a high-powered, single
motored plane CaJOO diving at his bus at a. ·high-rate of speed. About 30 or 
40 feet in front of him a bright light came on, and as the plane pulled 
out of its dive some part of it touched the top of the bus in the rear 
left-hand side. Merrill, presumably an inspector for the bus company, made 
an examination of the top,~ found "a smooch, apparently rubber, about 
three feet long, on the top of the bus at the left rear corner". There 

·. was no physical damage to the bus (R. 49,50). 

The flight of the, two aviators ended at Battle :Mountain~ Uevada. 
Details were supplied by;Constable Bruce an9- S. S. Rounds, e.n oil dealer 
of that town. Bruce testified that a plane had nbuzzedn the town three 
ti~s, while Rounds stated ·that he heard it approaching.the town from the 
west at 0510 and that it circled the town so much that he thought it was 
in trouble or lost, and so he went to the airport (R. 50-52J 53,56,57}. 
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It landed at 0525, occupied by accused and Stevens, neither of whom was 
wearing flying clothes. Steve1*3, in the front cockpit, was piloting. 
He asked Rounds, 11Whe re the hell are we at ?11 

, while Brown, in the rear, 
wanted to know if t:P,ere was a hotel in town•. (R. 51,63,57,58). 

While both accused and- Steverui· talked coherently and were able to walk 
properly, both "looked like they had b~en getting over a drunk: 11 (R. 56,57). 
One of them said that they had had a map when they started, but had gotten 
into an argument and had thrown it away (R. 55). Accused said that they 
had "hit some wires down below here somewhere 11, to which Stevens .'replied 
tha: accused "wasn't supposed to tell that"· (R. 56,57). · 

Captain Cowan testified that the distance from Rose Creek to the point 
14 miles east of Winnemucca was 24 miles, and from Rose Creek to Battle 
Mountain was approximately 60 miles, and that a BT-13 passing Rose-Creek 
at 0450 would arrive at those places at 0502 and 0520, respeotively (R. 
66,67). 

In his statement to Y.a.jor Howard, accused said that it was 111m.possible 
to state which of us may have been in actual control (of the plane) at 
riny given time" and that they eventually landed the plane safely at Battle 
Mountain, Nevada (Pros. Ex. Q). 

Colonel Thaxton testified that according to Ar'!rr',! Air Forces Regula
tions the senior of two· Air Corps flying officers is in command, and is 
responsible_for actions of accompanying personnel inferior to him in 
rank, and· 11for any acts or omissions • • • whioh would· endanger the. air
craft or safety of persons in the airplane or of other priva.te property•. 
It is customary, however, for a junior in rank to be at the controls{R. 
34-36).· It was stipulated ~hat accused outranked Lieutenant Stevens (R.59). 

h. Evidence for defense, Specification 3, Additional ·charge I •. 

Accused testified that they were flying 11by contact" (which is ,defined 
by paragraph 38 of Ar'!rr',! Air Force Regulations. 60-16 to be fligh.t using ground 
and water within gliding distance of th~ craft as a means of visual reference) 
and not by chart, and denied having seen or thrown away a. map. He denied 
being in control of the ship when it "buzzed" .-the busses, did not remember· 
hitting the top of the third bus, and.did not look at the altimeter at 
those times (R. '85,86,93,96)~ Ha "may have dozed off'', .but was oonscious 
most of the time of what was going on. He took over. the controls' only -
once, for a perie>d of "not mors than two minutes 11 

, when, shortly before 
they landed, the plane.started to reel off to QM side, and he •had to 

.straighten it up". This was the only time he remonstrated with Steve~, 
telling him that.he, nhad better get it down" (R. 94,95,97). 

Lieutenant Stevens testified that he and aooused agreed jointly upon 
following· Highway 40, and that they were using it as a guide in looking 
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across the terrain for a place to land. They flew at an altitude of 
100 or 150 feet, and though they flashed their lights on two busses, 
they did not dive at or touch either of them (R. 106-~08, 111-113). 
Vfitness corroborated accused's version of the latter's taking the controls 
in the one instance, when witness fell asleep. They were then at an 
altitude of 2000 feet (R. 106,107,111). 

i. Specification, Additional Charge II. 

Accused pleaded guilty to this Charg~ and its Specification, and • 
neither prosecution nor defense introduced any evidence bearing directly 
thereupon. It clearly appears, however, from testimony introduced in 
connection with a Specification of which accused was found not guilty, 
that on the niGht of the day upon which he was charged with havlng breached 
his arrest, he was· in the jail of the City of Willows, California (R. 67-74, 
86-89, 107-109 ) • 

.J.• 'Other evidence for defense. 

Second Lieute:na.nt John C. Sawyers, Air Corps, and First Lieutenant 
Robert I<,. Avis, Air Corps·, both of the 97th Basic Flying Training Group, 
testified that they had known accused for one year and for six months, 
respectively, and that his general reputation for peace, quiet, sobriety 
and morality, and the character uf his military service had both been. 
•"very good" (R. 101,102). St:i,pulated testimony of "Captain Kimsey" and 
•Lieutenant Estrada", accused's squadron cormnanders, was to the effect 
that his reputation was "good" (R. 102,103). He received an efficiency 
rating of "Excellent" in his performance as a Basic Flying Instructor from 
8 September 1943 to 31 December 1943 (R. 103). Defense Exhibits 3 and 4 
are, respectively, letters from Daniel T. Burke, Recording Secretary of Local 
230 of the lhlted Automobile, Aircraft and Agricultural Implement Workers 
of America, and from John F. Allard, Educational Director of Region 6 of 
the same organization, attesting to accused's reliability, conscientiousness, 
a...~d trustworthiness, and requesting clemency for him. 

Accused stated that upon graduation from a rural high school in Kansas 
he had.worked on his father's farm and then in a factory in California; that 
he had served as a private in the Infantry .from June 1941 until July 1942, 

· at which time he became an Aviation Cadet, and that during his flying 
training he had been cadet squadron connnander. While attending Instructors' 
School at Randolph Field he had been barracks commander, in charge of about 
200 men. and thought that he could still 11do the Army a lot of good aa an 
officer" (R. 82-84,87). 

4. That aocused committed and participated with Lieutenant Stevena 
in the commission of the various offenses alleged in the Charges and 
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Specifications, is clear beyond all doubt, and it remains only to discuss 
.his legal responsibility for those to which he pleaded, not guilty. 

5. It is the opinion of the Board of Review that accused was aware 
of the fa.ct of his arrest, in spite of his drunkenness, and that the 
arrest was legal. There is in the record testimony from which the court 
could properly conclude that while drunk to the extent of being disorderly~ 
insubordinate, and bent on mischief, accused was sufficiently cognizant 
of Colonel Thaxton's rank and authority that he quieted down when the 
Colonel arrived. Iikewis~, his outspoken refusal to promise to remain 
in his quarters until sober, his request to'go to the latrine, his cal
culated locking of the door, and his departure througa a side window, all 
indicate a mind not too befuddled by drink to be incapable of comprehending 
Colonel Thaxton' s order. So does his selectfon of his own parachute. -

While it is provided in paragraph 20, Manual for Courts-}artial, 
1928, that officers may be placed in arrest "by commanding officers only, 
in person, through other officers, or by oral or written orders or commu-. 
n!cations", and that "the authority to place such persons in arrest or 
confinement will not be delegated", the Board of Review holds that under 
all the circumstances shown by the evidence Colonel Thaxton was authorized 
to order accused's arrest. The condition and conduct of the accused at 
the·· hospital at la30 o'clock in the morning were such as to require immediate 
action. The record discloses that Colonel iioyle, the post commander, was 
at his quart,rs in Chico - some distance from the post. Clearly, in such 
a situation, the officer next in connnand had the power to order accused in 
arrest. Furthermore, accused's conduct at the time of his arrest constituted 
a disorder within the meaning of Article of War 68, which·authorizes all 
officers to quell frays, disorders and quarrels among persons subject to 
military law and to order officers who take part in them into arrest. 

Defense counsel contended that the Specification alleging wrongful 
taking and use of the plane, and that alleging its operation while inton
cated constituted an illegal multiplication of charges. The court over
ruled his contenti9n. The Board of Review is of the opinion that the · 
court ruled correctly. It is sufficient to say that this is a.na.logous to 
an instance or unauthorized use of an automobile, and the offense or ciriving 
1t while drunk. Either could exist independ.entJ.y of the other, nor would 
the commission of one be a defense to the other charge. They differ con
siderably in their elements of proof, and there was no unreasonable duplioa.
ticm. of charges • 

. -
Accused contended that in view of the fact that Lieutena.nt Stevens 

. ~coupied the pilot's seat, and was at the controls at all times except 

. tor a period of from two to tive minutes, e.t which time the plane 1r11.a at 
an altitude of 2000 feet, he was not responsible for the offenses charged 
1n Speoifioations 1, 2 and 3 of Additional Charge I. It was shown, however, 
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that accused was senior to Lieutenant Stevens in rank, that ~he applicable 
Army Air Forces Regulations place respo~ibility for acts and omissions 
of orew members upon the senior officer, that accused and Stevens agreed 
upon the route to be followed., e.nd tha.t aopused remonstrated with Stevens 
only when Stevens fell a.sleep at the controls. Title 18, United States 
Code., Section 550, defines as a prinoipa.1., "whoever directly commits any 
act oqnstituting ·an offense defined in a:rr,- law of the United States,. or· • 
aids, abets, counsels, commands, induces or procures its commission•••. 
The Board of Review holds accused equally guilty withihe principal pilot, 
Lieutenant Stevens. · 

Accused impliedly contended that the violations of paragraph 16, 
Army Air Forces Regulations 60-16, forbidding operation of air6ra.rt below 
1000 feet over an obstruction to flight except ~rhen landing or taking off 
was excused by their actual efforts to make landings at the times they 
dove. at the busse.s. It is true tha.t on at lea.st two of these occasions 
their landing gear was down. It appears., however, that they were at all 
times aware of and following the highway, a.nd that they saw the lights 
of the busses before their dives •. Nevertheless they deliberately came down 
in front of the busses, did not turn.on their landing lights until they 
were within a few yards of the vehicles, and actually did not land until 
approxilll:ltely 20 ~inutes after the last such incident, 8.lld then at an es
tablished airfield. None of these a:cts indicate any particular attempt in 
good faith to lan.d on the highway • 

. 6. War Department records show that accused is 27 years .of age and 
single. He was graduated from hibh ~chool. He was inducted into the Army 
10 August 1941, and served as an enlisted man and as an aviation cadet 
until 28 July 1943, when he was honorably discharged and commi.ssioned 
a second lieutenant, Air. Corps, Army of the United States. He graduated 
from the B~sic Instructors' Course at Randolph F.i.eld, Texas, on 31. August 
1943, with the academic rating, "Excellent". 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. No. errors injuriously affecting the substantial 
rights of accused were committed during the trial. In the opinion. of the 
Boe.rd of Review the record of trial is legally .sufficient to support the 
f'inq_ings of guilty and the sentence. and to warrant confirma.ti.on thereof. 
Diemissal is authorized. upon conviction of. 'Violation of Articl~s of liar 
69 aJld 96. . . . 

, Judge Advocate. 
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SPJGK 
CM 253660 1st Ind. 

1 g MAY 1944 
War Department. J.A. G.O. • - To the Secretary of War. 

1. Herewith transmitted for the aotion of the President are the 
reoord of trial and the opinion of the Board of Review in the cue of 
Second Lieutenant Robert J. Brown (0-751252). Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentenoe 
and to warrant oonfirmation thereof. Attaohed hereto ia a memorandum 
prepared for The Judge Advooate General and signed by General Henry H. 
Arnold. Comna.nding General. Army Air Forces. in which General Arnold 
discusses the offenses in detail. inoluding therein inf~nna.tion to be 
found in the records compiled by the investigating officer. but not found 
in the record of trial because of acoused'a pleas of guilty to certain 
Charges and Specifications. General Arnold states that in view of the 
oharaoter of the offenses conmdtted he considers aocused totally 'Llllfit 
for conunissioned service. but suggests that "by ·analogy to· the strictest 
standards of sentence in drunken driving ca.aes"• two years at hard labor 
would "best promote the objects of punishment". He recommends that 10 
muoh of the sentenoe of oonfinement as is in excess thereof be remitted. 
I recommend that the s entenoe be confirmed but tha..t the forfei turea be 
remitted; t~t the period of confinement; be reduced to two yearsJ that 
the United States Disciplinary Barracks. Fort aavenworth. Kansas. be 
designated a.s the place of confinement. and that the sentenoe as thus 
modified be carried into exeoution~ 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to oarry into effect the recommendation hereinabove ma.de. should 
such aotlon meet with approval. 

~~-~Q 

Myron C. Cramer. 
Ma.jor General. 

4 Inols. The Judge Advooate General. 
Incl.1-Reoord of trial. 
Inol.2-Drart of ltr. for 

sig. Seo. of War. 
Inol.3-Form. ot Ex. action. 
Inol.4-Memo. fr.CG• .AAF. 

(Sentence confirmed but forfeitures remitted an:l confinement reduced 
to two years. G.C~M.O. 351, 15 Jul 1944) 
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In 
Army Service Forces 

the Office of The Judge Advocate General 
Wasrµngton. D. C. (45) 

SPJGK 
CM 253661 · Ji MAY 194• 

UNITED STATES ) AID.IY Am FORCFS 
) WESTERN FLYING TRAINING COMMA.ND 

v. ) 
) Trial °b'J G. C.M., convened at Chico 

Second Lieutenant GEORGE ) Army Air Field. Chico. California. 
B. STEVENS (0-753561), Air ) 3-4 lfu.rch 1944. Dismissal, total 
Corps. ) forfeitures, and confinement for 

) six (6) years. _Disciplinary Barracks. 

OPINION of the BOARD OF REVIEW 
LYON. HILL and ANDfillVS• Judge Advocates. 

l. The record of trial in the case of the officer named above has· 
been exe..'Tiined by the Board of Review and the Bos.rd submits this. its 
opinion. to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specificationst 

CHARGE Ia Violation of the 96th Article of War. 

Specification la In that 2nd Lieutenant George B~ Stevens, Air 
Corps, Headquarters and Headquarters Squadron, 97th Basic 
Flying Trainin~ Group, ll.AF Pilot School (Basic) Chico Ji:rmy 
Air Field·. Chico, California, was, at Chico, California. 
on or about 20 January 194'4, drunk and disorderly while in 
uniform, in a public place, to vritt Silver Room, under such 
circumstances as to bring discredit upon the military service. 

Specification '2 a In that 2nd Lieutenant George B. Stevens, • • • 
did, in conjunction with 2nd Lieutenant Robert J. Brown, Air 
Corps, Headquarters and Headquarters Squadro:i, 97th Basic 
Fl.yin£ Training Group, at AAF Pilot School (Basic) Chico Army 
Air Field, Chico, California. on or about 20 Januai"Y 1944, 
wrongfully ta.lee and use,. without authority, a certain aircraft. 
to witt · a BT-13A airplane, Serial No. 41-22840, the property 
of the United States, of a value of more than ~so.oo. 

CHARGE Ill Violation of the 69th Article of Vfo.r. 

Specification: In that 2nd Lieutenant George B. Stevens,••• 
having been duly placed in arrest at the Station Hospital, on 
or about 20 January 194.-4, did, at AAF Pilot School (Ba.Bio) , 
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Chico Army Air Field, Chico, California, on or about 20 
January 1944, break his said arrest before he was set at 
liberty by proper authority. 

ADDITIONAL CHARGE Iz Violation of the 96th Article of War. 

Specification lz In that 2nd Lieutenant George B. Stevens,••• 
did, at or near AA.F Pilot School (Basic) Chico Army Air Field, 
Chico, California, on or about; 20 January 1944, in conjunction 
with 2nd Lieutenant Robert J. Bro'Wll, .\ir Corps, Headquarters' 

· and Headquarters Squadron, 97th Basic :Flying Training Group, 
wrongfully and unlawfully operate a certain Army Aircraft, 
to wit: a B'P 13-A airplane, Serial No. 41-22840, while he was 
intoxicated. 

Specification 2& In that 2nd Lieutenant George B. Stevens, • • • 
did, in conjunction with 2nd Lieutenant Robert J. Brown, Air 
Corps, Headquarters and Headquarters Squadron,· 9'i;th Basic :Flying 

. Training Group, at or near Rose Creek, Nevada, on or about 20 
January 1944, wrongfully violate Paragraph 16 of Army Air Forces 
Regulations 60-16 by flying a BT-13-A Army Aircraft, a.t an &ltitude 
of less than 75 feet striking an electric transmission line caus
ing damage to s.aid Aircraft and cutting the said transmission line. 

Specification 3& In that 2nd Lieutenant George. B. Stevens, Air 
Corps, • • • did, in- con~unction with 2nd Lieutenant Robert J.· 
Brown, Air Corps, Headquarters and Headquarters Squadron, 97th 
Basic Flying Trainin0 Group,·at or near a point 12 miles ea.at 
of Winnemucca, Nevada, on or about 20 January 1944, wrongfully 
violate- Paragraph 16 of Anny Air Forces Regulations 60-16 by 
operating a BT 13-A Army Aircraft, in a oareleaa and reckless 
me.nner, at an altitude. less than 50 feet above U.S. ·lfi.ghw&y No. 
40 so as ~o endanber vehicles which were tra.vel~ng on said 
highway at said time and place. 

Specification 41 In that 2nd Lieutenant George B. Stevens, • • • 
was, at Willows, California, on or about 30 January 1944, drunk 
and disorderly while in 'uniform, under such circumstances as to 
bring discredit upon the military service. 

ADDITIONAL CHARGE Ila Violation of the.69th Article of War. 

Specification& In that 2nd Lieutenant George B. Stevens,••• 
having been duly placed in arrest at AAF Pilot School (Basic) 
Chico·Anny Air Field, Chico, California., on or about 20 January 
1944, did, at~ Pilot School (Basic) Chico Army Air Field, 
Chico, California, on or about 29 January 1944, break his said 
arrest before he was set at liberty by proper authority". · 
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He pleaded guilty to Charge I and both Specifications thereof, guilty to 
Additional Cha.q;e II and its Specification, guilty to Specification 1 of 
Additional Charr,e I, guilty to Specification 4 of Additional Charge I 
except for the ':iords, 11 drunk and", of which·.exoepted words he pleaded 
not Guilty, and tuilty of Additional Charge I insofar as it pertained to. 
Specifications 1 and 4. He pleaded not guilty to Specifications 2 and 3 
of Additional Charce I and of such Charge as it pertained to Specifications· 
2 and 3 thereof, and r:ot cv.il ty to Cho.q;e II and its Specification. & 
was found cuilty of all Charges and Specifications, except the words, 11 drunk 
and", in Specificution 4, Additional Charge I. No evidence of previous 
convictions vra.s introduced. He was sentenced to dismissa.l, total forfeitures, 
and. confinem~nt at hard labor for six years. The reviewin~ authority approved 
the senttmce, clesib1:l,ted the United.States Disciplinary Barracks, Fbrt 
Leavenworth, l:S.nsas, as the place of confinen:ent, and forwarded the record 
of trial for action under .\.rticlc of War 48. 

3. Sununary of evidence. 

The offense::; will be narrated in the order in ~'i'l'!ich they were committed, 
rather tlrn.n as t:'1ey appear on the C:h.e.r 6e sheets. 1'vidence in behalf of ac
cused will be set forth, where offered, in connection with the particular 
offense charged, as will also be the pertinent portions of a statement made 
by accused to liajor Henry Howard, II, Air Corps, who was the investigating 
officer in this case. It clearly appears from Major Howard's testimony and 
from the prearnble of the statement itself that the statement was ma.de 
voluntarily by accused, and that he was fully apprised of his rights to 
speak or remain silent (R. 59,60,62; Pros. Ex. O). During the trial, ac-. 
cused was advised of his rights as a witness by the law member; and ele~ted 
to make an unsworn statement concerning those specifications to which he 
pleaded not guilty, that is to say, the Specification of Charge II and 
Specifict•tions 2 and 3 of Additional Charge I. In the course of his state
!llent accused made admissions as to other Charges and Specifications; all 
of wtlich vlill be included below (R. ·70,71). · 

a. Specification 1, Charge I. 

Accused pleaded guilty to the offense of being drunk and disorderly in 
a public place while in 'uniform, and under such circumstances as to bring 
discredit upon the military service. The only evidence offered by the prose
cution concerning this Specification was accused's statement to tlle inves
tigatinE officer, of wtl~ch the applicable portion is as follows a 

"On the night of the 19th of January 1944, Lieutenant Brown 
and I went into town with the intention ·Of having a. fn drinks and 
00mins back to the post. AB the evening went on, one drink led to 
e.ncthor. There can be no question that I drank too muoh, w e.a 
a result, do not believe tha.t I wu responsible for my words or actions. 



{1.8) 

111 did use improper ·lan~ge, t6 :the wa.itresa a.nd I did give the 
M.P. 's and Ma.jor Dimee quite· a bit or trouble• (~os. Ex. 0). 

b. E,rl.denoe for defense, Speoif'ioation 1, Qia.rge I. 

In his unsworn statement during trial, aooused said that he and Lieu
tenant Robert J. Brown had gone ."into town• on the night of 19 January to 
celebrate the tact that aocused was to leave Chico Army Air Field. Accused 
stated that 11 I drank past oapaoity and am·guilty of the oharge whioh in-
curred (eic).fromthat• (R.71). · · · .. · 

c. Specification, Charge II. . 

Testimony concerning aocused's breach of arrest, from the Station 
Hospital at Chico Army Air Field, on the morning of 20 January 1944, wa.s 
offered by Lieutenant Colonel Charles W. Thaxton, Air Corps, Captain Louis 
G. Booth, Medical Carps, and First_ Lieutenant Russell S. Broad, Air Corps, 
all of that station. Lieutenant Broa.d, the officer of the day, went to 
the hospital dispensary early tha.t morning as a. result of a telephone call, 
and found there the post Provost Marshal, 11Ml.jor Dimes•, Captain Booth, 
Lieutenant Brown,· and accused. Accused and Lieutenant. Brown had been 
brought in at a.bout 0120 (R. 18,21,23). Captain Booth wa.s·attempting to 
give _aooused a. sobriety ~est, for accused was· 11very drunk". His eyes were 
"blurry", his breath smelled·of alcohol, and his conversation was incoherent. 
The attempt to give the sobriety test was unsuccessful (R. 23-26). 

. . 
Colonel Thaxton, the Director of·Training at Chico Arrrr/ Air Field, and 

the second ranking flying-officer at the field,· arrived at the hospital, 
and accused quieted down somewhat. coionel Thaxton asked him and Lieutenant 
Brown llwhat they had be en· doing and why they were in trouble•, and they both 
told him that they were tired of basic training and wanted to get out to 
combat. Accused gave no answer to Colonel Thaxton' s question whether he 
would return to his quarters and remain there until he beca.ms sober, and 
finally the colonel ordered accused and Brown placed in arrest and oonfined 
in a hospital ward for the night, and to report to him the next morning. 
Accused ~wered, "Yes, sir" (R. 18,20,22,24,25,29). ~a.ptain Booth stateq. 
that in his opinion the order ma.de little impression upon aocuaed, and that 
while a.ocused understood the words he did not realize their implication 
(R. 25,26). Lieutenant Broad testified, howev!lr, 'that when orclered to·.march 
down to the ward, accu~ed did so in .a satisfactory manner (R. Zl. ). · 

Captain Booth and Lieutenant Broad took accused and Lieutenant Brown 
to the ward• Arriving there, a.ccus ed and Lieutenant Brown asked and received 
permission.to go i;o the latrine. Within five minutes Ca.pta.in Booth a.nd · 
Lieutenant Broa:d found the door locked from the inside and the; two men gone. 
They ran a.round to the side porch over 'Which the window of. tlie la.tri:p.e looked 
out, a.nd found the screen removed and the window open~ A sea.roh failed to 
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find Lieutenant Brown or accused (R. 19,20,24,25) • 

.eU'ter he fowid that the plane had taken off (as hereafter rel~ted), 
Colonel T'naxton notified "Colonel F..oyle 11 

, the coD'.mancUng officer of the 
field, th~t accused had been ordered into arrest, had escaped, and had 
taken the plane (R. 30,31). 

In his statement to the investigating officer, acc~sed stated that 
"I did leave the hospital window, e.s charged, early on the morning of 
20 January 194411 ,,but that he did "not remember that I was at any tixr.e 
told that I was under arrest" (Pros. Ex. 0). 

d. Evidence for defense, Specification, Charge II. 

Mo evidence wa.s 'offered by the defense concerning this Specificati:m. 

!.• · Specification 2, Charge I, and Specification 1, Additional Charg19 I. 

That accused, acting in conjwiction with Lieutenant Brown, wrongfully 
took and used a military airplane without authority, and that he operated 
it while intoxicated, was proved by the testimony of Colonel Thaxton, 
Captain Booth, Lieutenant Broad, Technical Sergeant Randell D. Butts, end 
by his ad.missions to the investieating officer and his pleas of guilty·to 
both specifications. 

At approximately 0230 Captain Booth and Lieutenant Broad heard an air
plane leave the field (R. 19,20,25). Colonel Thaxton also heard it, and 
went to Post Operations Headquarters. He found that no clearance for its 

. departure had been received; as was required by paragraph 24 of Ar:n.y Air 
Forces r.egulation 60-16. Re ordered emergencywa~!l.ings dispatched.by 
radio concerning.the plane, and called the Post Maintenance Department 
(R. 30; Pros. }::X. A) • . Sergeant Butts, of the 79th 3asic. Flying Training 
Squadron, Chico A:rm:y Air Field, testified that he was assistant line chief 
at the line zrainte:nance hangar, and that he checked "the line" for missing 
aircraft early that mornini;. He found "nUI:1ber 11-412 11 

, bearing serial 
number 41-22840, missing (R. 32). ~ 

Captain W'illie.m V. Cowan, Air Corps, Director of Aircraft Maintenance 
at Chico Arrrry Air ·Field, testified that plane number M-412, or 41-22840, 
is a BT-13 type plane, belongs to the United States Army, and cost approxi
nia.tely :,:25,000 (~. 53 ). In his statement to the investigating; officer 
accused admitted that after he and Lieutell&nt llrown. es caped from the 
hospitai, he "did take and use, without authorization, a basic trainer•from 
this field" (Pros. Ex. O). 

£.• Evidence for defense, Specification 2, Charge I, and S;eecification 
..J:..t_Additional Charge!.:, 
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No evidence was. offered by: 
. 

the defense concerning these Specifications. 

~· Specification 2, Additional Charge I. 

Accused was charged with flying the plane, in conjunction with Lieutenant 
Brown at an altitude of less than 75 feet, striking and cutting an electric 
transmission line, and causing damage to the aircraft, all in violation of 
p~ragraph 16 of Army Air Forces Regulation 60-16. The regulation, intro
duced as Prosecution's Exhibit A, forbids operation of aircraft at less than 
1000 feet above an:y obstruction to flight, except when landing or taking 
off (R. 31 ). .·, 

i1allace Kennedy, a civilian telegraph operator for the S~uthern Pacific 
Railroad Company at Rose Creek, Nevada, was on duty in his station from 0001 
to 0800 of 20 January. About 150 feet east of t~e station is a bridge 
crossing the railroad tracks at a height of about 30 feet, and at an approx
i::nately equal height above the bridge are the raiiroad's block signal high 
tensi.on wires. At about 0450 witness heard, but did not see, an airplane 
pass the station headed in an easterly direction. It "sounded so low I 
thought it was coming through the depot"; and as· though it was flying at 
an altitude of 75 or 100 feet. There was·no indication that it was in any 
mechanical difficulty. It did ·not sound like the small, privately owned 
ships stationed at a nearby civilian field 13 miles_away, at Vfinnemucoa, 
Nevada, and was the only plane heard by Kennedy during his duty hours 
(R. 34,35). The instant after the ship pas~ed east of the station there 

was a bright flash of light, and all the electric current in the station, 
including the siGnal system, went off (R. 34,35). 

Leland ?forby, a civilian signal maintenance man for the railroad oompaey, 
testified that he was called,to Rose Creek to repair the signal system. ilhen 
he arrived at 0615 on 20 January he found two 11,000-volt line wires, which 
crossed the bridge on the same cross-arm at a height of 30 feet, broken. 
Four simil!!-r wires on a cross-arm 5 feet below them were undamaged. The 
broken ends of the two wires were bent into· the shape of a U, from which 
witness deduced that they were broken by an object mo~ng at a high rate bf 
speed, and that the object had been traveling in the Sallle direction as the 
highway, that is to say, east or west (R. 36-38). 

Captain Cowan, who stated· that he had had 22 months' ex~erience in 
airplane maintenance, testified that he had examined the pl~e flown by 
accused and Lieutenant Brown on the afternoon of 20 January, after it had 
been landed by them. He stated that the uForm l" in the ·plane showed it 
to have been in good :mechanical condition .prior to that date. He found 
that the vertical stabilizer on-the left wing had been dented at the tip, 

· that the antenna l'll8.St was bent .to the right where it was ~ttaohed to the 
fuselage, that the uleft brake Jlose, on the oleo strut was out into the 
fa.brio", that the "free air tempera~e bulb and bracket (were) sheared 
off", and tha~ both propeller blades were nioked at several spots on the 
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leading edge, of the blades. Photographs admitted to be fair reproductions 
of this damage were introduced by the prosecution (R. 52-56J Pros. Ex:s. 
I, J,K, L,M and N). The damage to the propeller,.. the wing stabilizer,, and 
the antenna mast was also observed by Constable .Andrew D. Bruce of Battle 
Mountain, Nevada, where the plane later landed (R. 46,47,50). 

Captain Cowan also testified that he had computed the distance from 
Chico Anny Air Field to Rose Creek. and stated that a BT-13 type plane 
would fly the 220 miles in a direct air line in approximately 1 hour and 
50 minutes, so that if it.left Chico at 0230 it ought to arrive at Rose 
Creek about 0420 (R. 56~57). 

In his statement to the investigating officer,,aocused said thata 

"At some undetermined point en route we were conscious of 
encountering an obstruction, probably wires, wh:lle flying law in 
an effort to locate a. place to land. I·do not know where this 
took place, or .the extent of damage, if a:ny, to property of 
others" (Pros. Ex. 0). 

h. Evidence for defense, Speoificatio11. 2, Additional Charge I. 

In his unaworn statement during trial a.ooused stated that •at the time 
I went over Rose Creek I went lower • • • than at any other time during the · 
flight" (R. 71). 

i. Specification 3, Additional Charge I. 

A map introduced'as Prosecution's Exhibit B shows that United States 
Highway 40 runs in a generally northeasterly direotiQn from Rose Creek to 
a point, beyond the town of 'Winnemucca, Nevada (which. is; about 10 miles 
from Rose Creek) whence the highway curves, and runs southeasterly through 
the town of Battle :Mountain (R. 33,57). · 

Lester W. Ford, a bus driver for the Burlington Transportation Company, 
was driving a bus westward on. Highway 40 between Battle Mountain and Winne
mucca on the morning of 20 January. At 0445, at.a point 14 miles east of 
Winnemucca, an airplane suddenly loomed up a.bout 76 yards directly in front 
of him. It was going eastward, apparently following the highway. The 
plane flashed its landing light directly in Ford's face, and cleared the 
top of the bus by about 6 feet, the headlights of the bua reflecting on 
it so clearly that he observed that its landing gear was down, and he 

, "could determine its full form". It was a single-motored monoplane, similar 
in appearance to a photograph of plane number 41-22840, which 'WU exhibited 
to witness and introduced in evidence. As the plane paued over the bus, 
its motor was accelerated, ca.using a tremendous vibrati_on and 1haldng or 
the _bus (R. 40-41 J Pros. ,Ex. E). , 
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. Cleo G. Yohey, also a. bus d{iver for the Burlington Transportation 
Company,· had left Battle. J.bunta.in en ro~e to Winnemuooa over the· same 
highway, a.bout 8 or 10 minutes ..rter driver Ford. He was approaohing 
Golconda SU$1Ji t, a.bout 22 miles east of Winnemucca., a.bout 0500, when a 
bright light waa turned in his fa.oe. 59 aa,r. an airplane oo~g over the . 
awmn.it of the hill a.bout 75 or 100 yards ahead or his bus, at a.n alt_itude · 

-~ot •not JUOre than 30 feet trom the ground•. The plane we.s losing altitude, 
'am .aa it pa.aired ·oTer ~ .bus, .flying ea.st, it cleared the bus by "not 
more the.ii' 10 !eet•. It wu ~ only plane hs saw that· morning, and wa.s . 
a l<M'4ing-d, single· motored monoplane of the ea.ms type as number 41-22840, 
a. picture or which wu exhibited to witness (R. 42-44J Pros. Ex. E). . : . 

. Stipula.tions concerning testimony which would have been gi 'V!n by 
Frank D. Fenton.and E. I. Merrill were entered into by counsel (R. 45). 
Fenton, another bus driver for the Burlington Transportation Company, wa.s 
driving up Oolconda Hill between 0445 and 0500, when a high-powered, single
motored plane ca.me d;lving a.t his bus at _a. high rate of speed. Abo_ut 30 .. 
or 40 feet in front of him a bright light cam., on, 8.lld as the plane pulled . 
out of its dive, some part of it touched the top or the bus on the rear 
left hand Si.de/ Merrill, presumably an inspector for the bus OOmp&IlY, 
ma.de an examination of the top, and found •a smoooh, appa.rently rubber, 
about three feet long, on the top o.r the bus at the left rear corner.•. 
There was no physical damage to the bus (R. 45). ' 

. The pla.ne landed shortly thereafter at Battle Mountain, Nevada, after 
"buzdng" the town three timea, e.nd. was thereafter- taken care of by Constable 
Andrew D. Bruce, :who arrived shortly &fter it did, a.t 0530. He identified 
it as b~ing a single-engined monoplane, bearing the number M-412. From· 
their conversation generally, BI"U:c• testified, he knew that aooused was the . 

.'pilot (~. 46,50,51). They both told witness that they had had a ma.p when 
. they started, but had gotten into a.n argument an:l •one of them" had thrown 
· it a.way, and that they did not know where they were. Lieutenant Brown 

told Bruoe that they had hit some wires "down below here somewhere", and 
accused said that Brown "wasn't supposed to tell that" (R. 47,48) •. Accused 
later told several people in the lobby of a. local hotel that they had· come 
from San Diego and_were en route to Seattle. Bruoe testified that accused's 
manner of walking was satisfactory, and that his speeoh was coherent, but 
that both aooused and Brown "looked like· they had been getting over a · 
drimk•. (R. 4 7, 50). - . . , · . 

Captain Cowan testified that the distance from Rose Creek to the point 
14 miles east of Winnemucca was 24 miles, a.nd from Rose Creek to Battle 
M:>untain was approximately 60 miles, and that a BT-13 passing Rose Creek 
at 0450 would arrive at those places at 0502 and 0520, respeotively- (R. 57, 
58 ). 

In his statement to the investigating offioer accused said& 
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"• • • Vre both at times acted as • • • pilot; • • • it is 
impossible to state which of us may have been in actual control 
at any given time", 

and that llwe eventually landed at Battle Mountain, Nevada" (Pros. Ex. o). 

It was stipulated that at the trial of Lieutenant Brown, accused had 
testified voluntarily as a witness for Brown, after a full explanation of 
his ri&;ht to refuse to answer incriminating questions, and that he had 
testified that during the flight he (accused) had piloted the ple.ne at 
al 1 times, with the exception of an interval of five minutes, at which 
ti~ the plane was at an altitude of 2000 feet (R. 62,63) • 

.J.• Evidence for defense, Specification 3, Additional Charge I. 

In his unsworn statement at the trial, a.ocused sa.ida . 
"At no time during the course along ;flighwa.y 40 did I ever 

dive on the bus. My altitude when I passed over those busses. 
was anywhere between 100 feet to 200 feet above the ground. I 
e.m positive it couldn't have been a.ny lower than that because I 

- was rather • • • ,wire happy'. after I had the accident at Rose 
Creek. · 

"I had the lights turned on some tif the way up the highway. 
r·was.attempting to find a landing place.- flying along the 
road in case there might be a wide spot•• •where.I could pull 
off the hi~hway if I landed on the highway• (R~ 71). 

~· . Specification, ·Additional Charge II.·. 

Accu~ed pleaded guilty to this Specification., allegJng breach of.arrest 
at Chico Army Air Field on 29 January 1944. No erldenc• ~- introduced by 
the prosecutfon concerning the offense. In his unsworn statement at the 
trial, accused sa.ida 

"I can't find any••• excuse, or••• any reason what
soever for brea.ldng my arrest. I did it without thinking and 
without reasoning it out~ (R. 71).. . 

1. Specification 4, Additional Charge l. 

With the exception of the words 11d.runk and"; accused pleaded guilty to 
this Specification, alleging that he was drunk and disorderly while in 
uniform at Willows, California., on 30 January 1944, under such circumstances 
as-to bring discredit upon·the military service. He wa., found guilty of 
beh?g disorderly, the oourt excepting the same words trom·its finding. No 
evidence wa., introduced by either pro~ecution or defense con_oerning this 
Specification. 
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m. Other evidence for accused. ··. 

Captain John Henry Saunders.- Jr., Air Corps, Second Lieutenant Bert 
C. Smith, Air Corps, a.nd Second Ll.eutenant Kenneth Payne, Air Carps, ha.d 
known accused for periods of f'rom two to nine mo..-iths. They testified 
that his reputation for peace, quiet, sobriety and good more.ls, and the 
character of his military service vtere "all right", "good"~ and "very 
satisfactory", respectively (R. 64-68) •. Accused's honorable dischari;e 
from the Army as an aviation cadet, given him on 29 August 1943~ and in
troduced as Defense Exhibit 1, rated his character as "excellent". The 
defense offered as its Exhibits 2,3,4 and 5, l~tters from J. J. 15.chlitch, 
Isabel F. Jfuunt, E. P. "Whiting, a.nd C. E. Peltis,· a.11 of Seattle, Washington, 
attesting to the writers' knowledge of accused's sobriety; integrity, and 
industry, and requesting clemency. Similar testimony of H. J. Grimlund, 
principal of a. school which accused had attended, was also introduced by 
stipulation (R. 68-70). 

In his unsworn statement accused said that he desired to go into 
combat (R. 71). 

4. :!:.1ost of the issues of law and of fact which a.re to be found in 
this case a.re identical to those discussed and decided in the companion 
case of CM 253660, Brown, recently considered by this Board of Review. 
The issues of accus~capability of forming the intent to conunit the 
offenses alleged, the bona fides of his attempt to land the plane at the 
times when he <i.ived a.t'tiie btiss'es, and the question of multiplicity of 
the charges involved in Specification 2, Char_ge I and Specification 1, 
Additional Charge I, yrl.11 not be fur.ther labored. 

The_ issue of direct responsibility for all the offenses involving 
J the plane does not arise in this case, for it is ad.mitted that this accused 

was at the controls during all of the flight except for a brief period of 
time, vmen the plane was at an altitude of 2000 feet. 

The Board of Review is of the opinion that accused's arrest by Colonel 
Thaxton was valid, and of a nature such that his escape from it constituted 
a violation of Article of Wa.r 69. · In the first place, he pleaded guilty to 
the Charge and its Specification. Such·a plea would not be conclusive upon 
accused if the evidence revealed that the arrest was unlawful and under such 
oiroums'tances it would be the duty of the oourt to relieve accused of its 
oonaequenoes, a.s having been improvidently made. But the Board of Review 
is entitled to consider" the evidence in the record in the light of the 
plea. ma.de_prior. thereto and to draw oerta.~n inferences therefrom. 

. ' 
It may properly be inferred from the testimocy that at the time a_ccused 

was ordered in~o arrest 4• had been and was then engaged in a. public disorder 
of sufficient seriousness to justify Colonel 1'haxton•s action (A..W. 68 ). 

( . 
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He was very drunk and his conversation was incoherent. It was impossible 
to f;i ve him a sobriety test. · Ile told the colonel that he was tired of 
basic training and wanted to get out to com.bat. He failed or refused to 
answer the colonel's question whether he would €;0 to his quarters and 
remain there until sober. In his statement to the investigatine officer 
he stated th,o1.t he had (previously) used improper language to a v1aitress, 
and th?.t he did "give the :M.P. 1 s ·and l'ajor Dimes quite a bit of trouble". 
It ~ay be inferred that Colonel Thaxton had been informed of this at the 
hos pi-cal, for he testified that he asked accused what he had been doing, 
and why he was.in trouble. · 

Tal:en by its four corners, e.11 this evidences pa.st, present, and 
probable future disorder on accused's part. The Board of Review is of 
the opinion t.11.at Colonel Thaxton owed a duty to avoid further· excesses 
on accused ts part, that these were reasonably to be expected if arrest 
was not effected, and that a valid arrest was accomplished. 1ro+eover, 
a~ decided in the Brown case, Colonel Thaxton had the right to arrest as 
the& ranking officer present and on duty. 

There remains only to note an irregularity in the proceedings, which 
the court corrected of its own volition. After the findin€;S were made 
the court sentenced accused "to be dishonorably discharged the service, to 
forfeit all pay ~nd allowances due or to become due, and to be confined 
at hard labor * * * for six years". This was an inappropriate, but not 
illec.;al, sentence (CH 249921, Ita.urer). The next day the court reconvened, 
all the members of the court, the personnel of the prosecution and defense, 
and accused bein; present. The court closed, revoked its .former sentence, 
and upon secret written ballot sentenced accused "to be dismissed the 
service, to forfeit all pay and allowances due or_to become due and to be 
confined at hard labor • * * for six years 11 

• Ho new evidence was received 
ond no new findinc;s made. 11A record of trial, • * · • which in the opinion 
of t11e reviewin.; authority shows improper action by the court as to a 
finding or sentence, may be returned to the president of the court·•*•. 
directint; that the court reconvene for such action as may be appropriate" 
(}.:m.:,1928, par. 87b, P• 75). There is no need for the court to wait to 
be told to do so by the reviewing authority. Its action was inall respects 
correct and proper, and injured no right of accused. 

5. '1,far Department records show that accused is 20-1/2 yea.r; of age. 
He finished the second year of high school and enlisted in the Army of the 
United States on 13 December 1941. He was appointed a.n aviation cadet on 
3 November 1942, and was honorably discharged from that status on 29 , 
August 1943 to accept a co:rmnission, dated 30 August 1943, as Second Lieutenant, 
Air Corps, Army of the United States. 1'he records also disclose that accused 
accepted punishment by Hajor General Ralph P. Cousins, United States Army, 
Commanding General, Army Air Forces Western Flying Training Command, on 5 
January 1944, for a previous failure to r.eport to his station for duty. 
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The punishment imposed was forfeiture of $75 of his pa.y for the month 
of January 1944. 

6. The court was legally constituted a.nd had jurisdiction of the 
person and the offenses. No errors injuriously a.ffeoting the substantial 
ribhts of accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings and the sentence and to warrant confirmation thereof~ Dis
missal is authorized upon oonviotion of violation of Articles of War 69 
and 96. 

- 12 -
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SPJGK 
CM 263661 1st Ind. 

War Department, J.A.G.o., - To the Secretary of War.18 MAY 1.944 
l. Herewith tra.nsmitted for the action of the President are the 

record of trial 8.Ild the opinion of the Board of Review in the case of 
Seoond Lieutenant George B. Stevens (0-753661), Air Corps. 

2. I oonour in the opinion of the Board of Review that the record 
of trial is legally sutf'ioient to support the findings and the sentence 
a.nd to warrant confirmation ·thereof. Attached hereto ia·a memorandum 
signed by General Henry H. Arnold, Commanding ~neral, Army Air Forces, 
in which General Arnold discusses the offelllea in detail, including 
therein information to be fotmd in the records compiled by the investi
gating officer, but not found in the record of trial because of accused'• 
pleas of guilty to certain Charges and Specifications. General Arnold 
ate.tea that in view of the character of the offenses oomnitted he con
siders accused totally unfit for commissioned ser't'i.oe, but suggests that 
"by analogy to the strictest standards of sentence in druxiken dri't'i.ng cues• 
two years at ~d labor would "best promote the objects of punishment•. Hl9 
recommenia. that so much of the .sentence ot' confinement as ii in excess 
thereof be remitted. I recommend that the sentence be confirmed but that 
the forfeitures be remittedJ that the period of continemnt be reduced 
to two yee.rsJ that the United States Disciplinary Barraclas, Fort .Leaven
worth, Kan.au, be designated u the place of confinement,. and that the 
sentence as thus modified be carried into execution. · 

3. Consideration has been given to a number of letters attached 
hereto, all written by residents of Seattle, Uashington, attesting a.c
cused' s previous good cirllie.n record, his integrit;r, sobriety 8.J:ld whole
some family life, 8Ild requesting t~t clemency be extellded to him. Acl
dressed to the President are l~ttera dated 12 larch from Anna J. lil.lea, 14 
Ma.rob .from Aileen E. Terry, 16 Ma.rch from Alice M. Stevena, accused'• 
widowed mother, 18 :P.krch from J.tyrtle M. :Musser, and 24 larch from Rarey 
J. Grimlund. Other letters, written to the Iimora.ble li:tnr;y M. Jackson. 
Member of Congress, 8Ild forwarded by him on 2 7 March am! 19 April to The 
Jwge Advocate Ge:neral, · a.re Oll8 da.ted 24 March trom He.rry J. Grimlund, one 
da.ted 6 April from Mrs. Don Pence, one dated 6 April from Geraldine · 

·Randolph, one da.ted 7 April from R. ~. am :Mra • .Alic• Ie1her, one dated 
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7 April from F.dith Flaher• and one of the same da.te from Mrs. J. B. Andrews. 

4. Inolosed are a draft of a letter for your signature transmitting 
the record to the President for his action a.Di a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such.action meet with approval. 

~ .. Q_.._._., Q' --
~ron c. Cramer. 

Maj or Gene ra.l, 
The Judge Advocate General. 

11 Incls. 
Incl.l-Record of trial. 
Incl.2-Dr&ft of ltr. for 

sig. Sec.- of War. 
Incl.3-Form of Ex. action. 
Incl • 4--Ltr. to Pres. :f'r • 
. Anna T. Hales. 

Incl.5-Ltr. to Pres. :f'r. 
Aileen E. Terry. 

Incl.6-Ltr. to Pres. fr. 
Alice M. Stevens. 

Incl.7-Ltr. to Pres. tr. 
Harry J. Grimllllld. 

Incl.8-Ltr. to Pres. tr. 
Myrtle M. Musser. 

Incl.9-Ltr. tr. Hon. Henry 
M. Jaokson, 27 J&u-. 194-4-, w/incl. 

Inol .10-Ltr. fr. Hon. Henry _ 
M. Jackson, 19 Apr. 1944, w/incls. 

Inol.ll•Memo. fr. CG, AAF. 

(Sentence confirmed but forfeitures remitted and confinement reduced 
to two years. G.C.M.O. J72, 17 Jul 1944) 
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WAR DEPAP..T'iZiT 
Army Service Forces 

In the Office of The Judge Advocate General (59) 
· Washington, D. C. 

SPJGN 
C'.>i 253674 21 AfR 1944 

UNITED STATES ) 69TH INFANTRY DIVISION 

~v. Trial by G.C.M., convened at 
) Ca.mp Shelby, llississippi, 4. 

Second Lieutenant TIILLIA;~ ) and 6 April 1944. "Dismi~sal. 
IT. TEfu'1Y (0-1018900), In-. ) 
fantry. ) 

OPINION of the BOA.1.D OF r..EVIL~r 
LIPSCOMB, GA:IBP.ELL and GOLD~1, Judge Advocates 

1~ The record of trial in the case of the officer named above 
has b.een examined by the Doard of Revisw and the Board submit.s this, 
its opinion, to The.Judge.Advocate General. 

2. The accused was triJd upon the following Charge and Speci
fication: 

CF.AR.GE: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant TI"illiam ·w. 
Terry, Service Company, 272d Infantry, Camp Shelby, 
Jil.ssissippi., dia, without proper leave, absent 
himself fror.i his post and dutiJs at Service Company, 
Z72d Infa11try, Camp Shelby, 1.:i.ssissippi, from about 
2 1:arch, 1944, to about 19 llarch, 1944. 

He pleaded r;uilty to and 1ra.s found ~lty of the Charge and Speci
fication. He v,as .-sentenced to be dismissed the service. The 
reviewing authorit.y approved the sentence and forwarded the record 
of trial for action under Article of Tiar 48. 

J. The evidence for the prosecution, supplementinJ the accused's 
plea of guilty, sho-.vs that the accu.:ied was &iven a thr•3e day. pass 
on or about 28 February 1944, effective either on such date or 29 
February 1944 and that he failed to return at the expiration of the 
three day pa~s. His company commander testifi~d that he had been 
given the three day pass at his request and that upon its expira
tion the accused was absant without leave from 2 I~arch 1944 until 
19 March 1944. An appropriate extract copy of the or;anization•s 
morning report shO'l'dng the accused's absence .rl.thout leave as alleged 
was adrnitted into 'evidence (R. 6-10, Ex:. 1-2). 
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4. The ·evidence for the defense consisted of the testimo:o;r 
of the accused who, after explanation or his rights as a witness, 
testified that he received a three day pass on 28 Feb:ruary 1944 
and left the post~ returning, however, on 1 ~arch 191.4 for the 
purpose of receivini; his pay. After receiving- his pay he •immediatel;r 
left and accompanied his wife to Seattle, iJ3.shington, because she was
an expectant mother and her physician had advised him to take her 
to her ho:cie•in Seattle, Uashington, 9-t such time unless he desired 
that she remain in the State of 1Iississippi for the bir:th or the 
baby, as it would not be advisable to make the trip at a later date. 
After reaching Seattle, Washington, and leaving his wife wi.th .rela
tives there, he started back to Camp Shelby, Mississippi, "b!.v plane 
but was ~ounded en route because of the weather, and after being 
en route about ten days and having reached Bowman Field, he turned 
himself in for the purpose-of securiniS; funds in order to complete 
the journey by bus. Prior.to leavin.:; Camp Shelby he had attempted to 
secure leave but had been refused because more than seven percent of 
the officers of his organization were already on leave. 'l'he birth · 
of the baby was not· expected until sometime in May and for such 
reason he had not requested emergency leave. Neither had he sought 
the assistance of the Red Cross in securing an emergency leave because· 
"hile serving overseas he h~d lost confidence in the Red Cross (R. ll-
17). . 

5. In rebuttal, the prosecution adduced the testimony of the 
accused's company com::iander who admitted that the accused had ma.de. 
a request !o~ leave abbut the I:liddle o! February, that· he had~=~ . 
been able to grant the request but had sent.it to the •regiment• and 
had never received any further action thereon. This witness a.ls~ 
stated that the accused, when requesting leave, had Jiven as his 
reason his ~e's pregnancy and his desire to accompany her to her ... 
home (R. 17-21). ' 

6. The court, after both the ·prosecution and'tne defense had 
rested, round the accused guilty_ of the Charge and 1ts S:peci!ication · 
and after the personal data concerning the accused had been read 
from the charge sheet, granted a two day adjournment, in order tor 
the.defense to secure !urther evidence. When the_court reeonvenea,. 
pursu:ant to adjou.rn:nent, the de!ense offered the_ testimony o! Chief 
Warrant Officer _1P.:rk 1!. Fellers, ~ssista:nt Adjutant of tha accused's 
orba.nization. This witness testif'ied that on or about 28 February 1944,. 
the accused had asked him about a leave for the purpo~e of taking his 
wife home because she was an expectant mother and tha.,t he, ·.the wit
ness, took the matter up with the regimental commander upon such 

· basis but that the regimental comnander had refused. the. leave requested 
. and had· s~iested that the accused re-submit his req.uest after the. 
· completion· of the organization1 s impendL'"lg •march to' the Gult•. The 
witness eommunica.tcd this in!'omation to the a-::cused and. was of the 
opinic-n th·,t the rq,i.Jent&l cc;.-.iaa..."ldc1·i s ":'Titten ref~sal cf the re
quest;d leave had been sent to t.~e accused's eo~pan;r." The accused's. 

-
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com.pa."ly co~anc.er and the ex:)C'J.t::.ve officer of the compn..,y likewise 
testified further that they did nc.t recall having seen the regimental 
commander's written refusal'of the requested leave but that it was 
possible that such l'rritten refusal had been receiv:;d at the company's 
headquarters. The executive officer also testified, th2.t durirJ.i; the 
accused's brief period of service in the company he had perf~r:ned his 
duties in an excellent manner (F.. 24-29, 29-33, 35-:36). 

The defense introduced in evidence a portion of the accused's 
service r0ccrd shovring the ratings r.:u.ch haa been given hi.~ during 
bis cc:m...issicned service as follows: 31 July 1943 to 3 August 1943 -

, verj~ satisfactory; 10 Septe~bcr 1943 to Z7 October 1943 ~ excellent; 
2 November 1943 to 311)3ce:mber 1943 - very satisfactory; and 1 
January 1944 to 31 January 1944 - satisfactory. 111.e accuied, being 
recalled as a witness by the court, testified that he knew that his 
~pplication for leave had beep refused a.~d that t.~e re0imental com
mander had suggested that he re-submit his applicati~n for leave 
after the organization had returned from the impending amarch to the 
Gulf"II and that he had seen the written refusal of his requested leave 
in the corc.pa."JY,COrrJllander•s basket in the co:upany oi':ice, but that he 
did not knovr the exact date ,·,hen his organization woulc: commence the 
9 march to the GulfD as he had only been in his present company since 
14 February 1944 (R. 34, 36-38). 

7. The Specifica~ion alleges that the accused without proper 
leave absented hir.lsel.t' from his post and duties.at Service Company, 
272nd Infantry, Camp Shelby1 ;~ssissippi, from about 2 ~arch 1944 to 
about 19 ~ar,ch 1944. The elements of the offense of absence without 
leave a..d the proof required for conviction tt8reof according to 
a;_)plica.ble controlling aathority are as follows: 11:::· * * That the 
accused absented hir.lself from his comr:iand, bu.?.rd quarters, station, 
or ca.~p for a certain period, as alleged; an4 {b) that such absence 
was without authority frora anyone COln;et.:mt'to .;ive him leavcir (~.c.u., 
19281 p~r. 13?). 

The evidence for the prosecution conclusively establishes the 
accused's :;uilt of the offense and supplements the accused's plea 
of DUlty thereto•. The accused's testimony frankly admits his com
mission or the offense as alleged a~d offers in explanation and in 
extenuation the refusal or the leave which he had request3d for uhat 
he considered a meritorious reason. Such reason, however, sounds only 
in :niti&ation and not in aefense1 as does ,also the evidence adduced 
subsequent to the court's findin~s of guilty and prior to the court's 
assessment of the penalty. The evidence1 therefore, beyond a reason
able ~oubt establishes the accused'~ guilt as ,alle6ed1 fully supple
ments his plea of guilty and amply supports the findings of guilty 
of the Charge and ~ ts Specification. 
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8. The accused is about 27 y0ars of age. The 1•;ar Department 
records shovr that he has had enlisted service ·from·16 September 
1940 until 31 July 1943 v;hen he Yf;J.S commis:::iom::d a second lieutanant 
upon completion of Officers Candidate School and that he has been on 
active duty as an officer since the latt.er date. 

9. The court was lezally constituted. No errors injuriously 
affecting the substantial ri.e)lts of the accused were committed during 
the trial. For :t;.he reasons stated the Board of P..eview is of the 
opinion that the record of trial is legally sufficient to sustain the 
findin,;s of guilty of the-Charge and its Specification and the :::.;13ntence 
and to warrant confir=:iation thereof~· Dismissal is authorized upon a 
conviction of Article o! War 61. 

~ t ~eAdvocate 

.4L1U:«t& ·.&t &..~4/e./Judge ,Advocate 

~~~, Judge AdVocate 
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1st Ind. 

;'far Departr10nt, J .A.G .o., - To the Secretary of War.9 · MAY 1344 
I 

1. H8rewith transmi. tted for t!1e action or the President are 
the record of trial and t!-:e opi.r.i.on of the Eloard of Review in the 
case of Second Ll.eutenant lf:i_lliam "ri. Terry (0-1018900), Infantry. 

2. I concur in t:10 opi"licn of the Board of Review that the 
record of trial _i3 lGr_:all:r sufficient to support the. findin:;s anc1 
sentence and to warra·:,t confirmation thereof. In view of an offi
cial report from the· Com~,andin~ General, 69th InfantI"'J Division, 
that the accused has, subsequent to his present offense, absented 
himself without leave f'or two days, I recol'Tlr.lend that· the sentence of 
dismissal be confirmed anG ordered executed. 

J. Inclosed are a draft of a letter for your sip:nature, trans
mitti.wr the record to the President for his action, and a form of 
Ex~cutive action desicned to carry into effect the foregoin::; recom
mendat:ion, should such action r:eot with approval. 

~ Q... ~--·---·... 

Lzy-ron C. Cramer, 
Major General, 

The Judge Advocate General • 
.3 Incls. 

Incl. 1. -. H.ecord of trial. -G 

bcl. 2 - Dft. ltr. for sir. S/!!. 
Incl. 3 - Fonn of action. 

(Sentence confirmed. G.C.Y.O. 258, 3 Jun 1944) 
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WAR lEPARnlENT 
Arrey Service Forces 

In the Oftice ot The Judge Advocate General 
Washington, D. c. (65) 

SPJGK 
QC 25.368.3 24 Apr 1944 

UNITED STATES ) III CORPS 
) 

v. ) Trial by G.C.M., conwned 
) at Camp Beale, Calitornia, 

Private BOHDAM FILIPOlr ) 31 March 1944. Dishonorable 
(.36686642), Compaey A, ) discharge and confinement tor 
556th Engineer Heavy Ponton ) rive (5) years. The Federal 
Battalion. ) Correctional Institution, 

) Englewood, Colorado. 

HOLDING by the BOARD OF REVIEW 
LYON~ HILL and ANDREWS, Judge Advocates • 

. . ------~~~~----
1. The record of trial in the case of the soldier named above 

has been examined by the Board of Review. 

2. The accused was tried upon th~ following Charge and Speci
fications 

CHARGE: Violation of the 93rd Article of War. 

Specifications In that Private Bohdan Filipaw, Company •A•, 
556th Engineer Heavy Ponton Battalion did, at Marysville, 
Calitornia, on or about 21 January 1944, feloniously take, 
steal, and carry ~way one Chevrolet Coupe, llodel 1937, 
value of more than $50.00, the propert7 ot Herman E. 
Townsend,· Route 3, Yuba City, California, 

The accused pleaded not guilty to and was found guilty of the Charge and 
Specification. No evidence of previous convictions was introduced. He 
was sentenced to be dishonorably discharged from the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard 
labor for five (5) years. The reviewing authority approved the sentence, 
designated the Federal Correctional Institution, Englewood, Colorado, as 

. the place of confinement, and forwarded the record of trial for action 
under Article of War so!. . .. 

· 3. The evidence shows that on the night of 21 January 1944, Mr. 
Herman E. Townsend looked and parked his 1937 Chevrolet coupe, California 
license number 65D280 on First and D Streets in Marysville, California. 
Returning about 10:30 he discovered that his car was gone and he im
mediately reported to the police department that it had been stolen. 
Mr. Townsend next saw his car in a lot at Twelfth and M Stree.ts, Camp 
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Beale, Calitornia, on 28 February 1944. The door and the·i~tion loclc 
had been bro~en and the batteq.:was ·'®Wil (R; 7 ,s,10, 28,29); 

·... First UellteJlan..t, l)oaald D. Russell, Company A, 556th Engineers Heavy 
Ponton ·Battalion,·· stated that on 24 February 1944 one of his lieutenants 

- reported •that he thought there was a stolen car in the battalion parking 
lot and gave the license number and description of the car•. Ueutenant 
Russell had the sergeant major call the provost marshal's office and 
check the license number or this car. The provost marshal's ofrice •sent 
word baclc that the car was stolen and that the provost marshal wanted it 
impounded in the lot• (R. 12). Unfortunately the record does not disclose 
the description and license number or this car. Sergeant Francis W. Powers 
was detailed to watch this car with instructions that·ttwhoever approaehed• 
it should be brought to Ueutenant Russell (R. lJ, .'.32). About 5;.'.30 p.m. 
the following Saturdq (presumably 26 February) (R. 25), the accused with 
three or tour other men approached this car (R. lJ). The accused •opened 
the door and was maneuvering wire underneath the dash•** trying to · 
turn on the ignition•. Two men were in the front of the car pushing •.t 
(R. 13,22). While this was going on Sergeant Po,rers stepped up and t.>ld 
accused that he would have to report with him.to •the day officer at 
battalion headquarters•. When the .accused arrived at headquarters he 
was asked by Lieutenant Russell where he got this car and if he knew it 
was a stolen car. Accused replied that the car had been loaned to him 
by a man at •ilabam•s• and that he did not know it had been stolen (R. lJ, 
)0). Private Walter L. Johnson of accused's organization, testified to a 
conversation with accused on 29 January 1944 in the course of which he 
told accused that •two fellows• had told him (Johnson) that accused had 
·a car which had·been stolen in Marynille • .Accused replied that he had 
the car and that he got it in·Karysville but he did not say that he had 
stolen the car (R. 15,16). When recalled by the court, witness tet:?tified 
that accused told him on 29 January that he had stolen the oar {R. 28). 
Johnson also testitied that on one or two occasions between 29 January 
and 26 February 1944 he had seen the accused dridng the car and that on 
one occasion he rode with accused to Lower Lake. It appears that John
son and Private First Class Fred A. Shuda, Company A, 550th Engineers 
Heavy Ponton Battalion, were in the parking lot assisting accused in 
starting the car when accused was taken into custody by Sergeant Powers 
(R. 12-21, 25). ' 

4. Thus the evidence very clearly established that on the night 
of 21 January 1944, Herman E Townsend's 19.37 Chevrolet coupe automobile 
was stolen f'rom First and D Street!! in Marysville, California,· and that · 
Mr. Townsend recovered his car in a lot at Twelfth and M Streets, Camp 
Beale, California, 28 February 1944. The evidence also shows that be
tween 29 1anuary and 26 February accused was seen driving an undescribed 
car which accused said he had ;stolen in Marysville, California, and that 
on 26. February accused was caught in this car in the battalion parking 
lot at Camp Beale. A careful analysis or this record discloses no evi
dence that the car which accused had stolen ltas the identical car de
scribed in the Specification. Certai~y the fact. that accused aj:, some 
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ti.me prior to 29 Janua.ry 1944 etole an wdeecribed car in Marysville., 
California, is not sut!icient basis tor a tinding that accused stole the 
1937 cpevrolet coupe or Herman E. Townsend, as alleged in the Specification. 
We strongly suspect that the accused is guilty. However, the Board ot Re
view is under the dut7 of safeguarding the basic principle ot criminal law 
that in order to have a legal conviction an accused must not only be guilty 

· but he must be proved guilty. Here_ we have a finding of- guilty which 'is 
necesearily based upon an inference or fact unsupported by legal evidence. 
As was held in the case.or CM 212505, Tipton: · 

"The Board of Review, in scrutinizing proof and the 
bases ot inference does not weigh evidence or usurp the ·· 
functions of c~urts and reviewing authorities in determining 
controverted questions or fact. In its capacity of an 
appellate body, it must, however, in every case determine 
whether there is evidence of record legally sufficient to 
support the findings or guilty (A.W. 50U. Ir any part of 
a firrling of guilty rests a1 an inference of fact, it ie the 
duty of the Board of Review to determine whether there is 
in the evidence a reasonable basis for that inference. 
(CM l5082S, Robles; CK 150100, ~; CM 150298,Johnson; 
CY 151502, Gage; CM l3Zl97, ~; CM 154854, Wilson; . 
CM 156009, ~; CM 206322, Young; CM 207591, ~, et al.) 11 • 

The following has been quoted with approval by the Board of Review: 
~- . 

1'While we may be convinced of the guilt·_ of the 
defendant, we cannot act upon such conviction uni.ass it 
is founded upon evidence, which under the rules of law, 
is deaned sufficient to exclude every reasonable hypothesis 
except the one of defendant's guilt. We must look alone 
to the evidence as we find it in the record, and applying 
it to the measure of the law, ascertain whether or not it 
fills the measure. It will not do to sustain convictions 
based upon suspicions * * *·. It would be· dangerous precedent 
to do so, and would render precarious the protection which 
the law seeks to throw around the lives and liberties of the 
citize!ns" (Buntain v. State, 15 Texas, .App. 490; CM 207591, 
~). : --
5. For the reasons indicated, the Board of Review holds the record 

of trial legally insufficient to support the findings of guilty and the 
sentence. · · 

Terry A. Lyon , Judge Advocate 

John WaITen Hill , Judge Advocate 

Fletcher R, Andrews, Judge Advocate 
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1st Ind. 

War Depart;.ment, J.A.G.O., 15 May 1944. 

TO: Commanding General, III Corps, 
Presidio of Monterey, Monterey, California. 

1. In the case of Private Bohdan Filipow (36686642), Company A, 
556th Engineer Heavy Pontcn Battalion, attention is invited to the 
foregoing holdine by the Board of Review that the record of trial is 
not legally sufficient to support the findings of guilty and the sen
tence, "Which holding is hereby approved. I concur in the holding by 
the Board of Review and for the reasons therein stated recommend that 
the findings of guilty and the sentence be vacated. 

2. Under the provisions of Article of V!ar 50!, the record of 
trial is transmitted for vacation of the sentence in accordance with 
the- foregoing holding and for a rehearing or such other action as you 
may deem proper. In thi~ connection if witnesses are- available by whom 
it can be established that the car stolen by accused is the identical 
car described in the Specification, I recommend a rehearine before another 
court composed of officers not members of the court which first heard the 
case. 

3. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this i.~rtorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case., please 
place the file number of the record·in brackets at the end of the pub
lished order, as follows: 

( CM 253683). 
Myron C. Cramer, 

Myron C. Cramer., 
Major General, 

The Judge Advocate.General. 

1 Incl. 
Record of trial. 
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~'!AR Dfil>A.'1TEENT 
Army.Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. (69) 

SPJGQ 
c:.~ ·25.3686 , 16 MAY SU 

TJ N I T E D S T A T E S ) SA.N B.ERNAPJJINO AIR SEP.VICE CCX;™ANJ) 
) 

v. ) Trial by G.C.:M., convened at 
) San. Bernardino army CT Field , 

Second Lieutenant HO\'fARD P. ) California, 13 and 28 M:lrch , 
LA.NE {0""'.744.384), 843rd ) 1944. Dismissal. 
Bombardment Squadron (H) ) ' 

OPJNION of the BOARD OF REVIEW 
ROUNDS, GA.:1BRELL and FREDERICK, Judge Advocates. 

1. 1 The record of trial in the case of the officer na!7.ed above 
has been'' eY..artined by the Beard of Review and the BO'.l.rd sub::nits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 61st Article of War. 

Specificn.tion: In that 2nd Lt. Howard P. I;ine, 843rd 
Bombardment Squadron (H), 488th Domb Group {H), 
~lacDill Field, Tampa, Florida, did, without proper 
leave, absent hb.self frorn his station and co'.11!1and 
at ';festover ::'i.cld, Ms.ssachusetts, from 10 
September 194.3 to en or about 8 December 194.3. 

CHA?GE II: Violation of the 95th «\rticle of Viar. 

Specification 1: In that 2nd Lt. Howard P. lane, 843rd 
Bombardment Squadron (H), 488th Bo:r,ba::-c.r'l.ent Group, 
did, at aollywood, Cri.lifornia, on or about 4 
December 1943, with intent to deceive, wrongfully 
.and unlawfully make and utter to the Parisian 
Florist, Hollywood, California, a c ertq,in check, 
in words and figures as follows, to wit: 

No ___new York __D_,e_c_em_._b_e_r_4___ 19.Q 

CQPJ,: EXCHi\.NGii: BANK 'IRTJST CO'JPA.NY E--9 
Grand Central Bra~ch 

Pay to the 
Order of Parisian Yl6rist 

~---Fi::..::.f't=-=.::e~e~n=-=an::;:.:=.d~n~o~/~o~o:..-__________,~~--....,;Dollars 

/s/ Howard P. Lane 
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and cy means there,o! did fraudulently' obtain from 
the Parisian norist, merchandise to the value of 
fifteen dollars ($15.00), he the said 2nd Lt. ·.. 
Howard P~ lane, than well knowing that he did not 
have and not intending that he a,.ould have any 
accoi.mt with the Corn Exchange Bank Trust Company 
!or the payment of the said check. 

Specification 21 Same i'orm as Specification 1, but 
alleging check dated 4 December 1943, 1n the amount 
of $122.78, made and uttered to Silvenrood•s, Los 
·Angeles, California, at Los .Angeles, California, 
thereby fraudulently obtaining merchan1ise to the 
value of $122.7$. 

Specification 31 Same form as Specification l, but 
alleging check dated 3 December 1943, in the amount 
of $28.80, nade and uttered to Desmcnd• s, Los 
Angeles, California, at Los Angeles, California., 
thereby fraudulently obtainingmerchandise to.the 
value of $28.80. 

Specification 4s Same i'orm as Specification l, but 
alleging check dated 3 Decelli)er 1943, in the amount 
of $100.00, made and uttered to the Garden of Allah 
Hotel, Holl:yw'ocxl, California, at Hollywood, Califor
nia, thereby fraudulently obtaining $50.00 in cash 
and services of the value of $50.00. 

Specification 51 Same form as Specificaticn l, but . 
alleging check dated 4 December 1943, in the amoi.mt 
of $500.00, made and uttered to the Garden of All.ah 
Hotel, Hollywood, California, at Hollywood, Califor
nia, thereby fraudulently obtaining $60.00 11). cash. 

CHARGE Illa Violation of the 96th Article o:f War. 

(The Specifications under this Charge are !ive in number 
am identical, both in form and substance, with the five 
Specifications of Charge II, except that there is added at 
the end o:f each of the Specifications of Charge m the 
i'ollowing cl.a.uses . •contrary to ~od order and military 
discipline thereby bringmg discredit upc:n the lllilitary 
service•.) . 

' 

.He plea.dad not guilty to and was found guilty or all the Charges and 
Spe.ci.t.Lcaticns. No evidence o:f previous convictions was introduced 
at the trial. He wa.s eentE11ced to be dismissed the .service. The re
viewing authority approved the sentence and forwarded the record of 
trial !or action under .Article of War 48. 

-2-

http:accoi.mt


(71) 
3. The evidence for the prosecution may be briefly swmn,trized 

as follows1 

The accused was an officer of the 843rd Bombardment Squadron, 
!Ieavy, staticned. at MacDill Field, Florida, when,· on 10 September .194.3, 

· he absented him~elf Vii thout leave fro:-!l said organization and station. 
The initial, uuauthorized absence is shown upon an extract cor)y of the 
morning report of the 843rd Bombardment Squadron, He3:vy, submitted at 
1.1'.lcDill Field, Florida on 10 September 1943, which extra~t copy was 
received in evidence (R. 12; Pros. Ex. A). 

Dur:lne; the subsequent unauthorized ab~ence, the accu~ed was. 
in Los Angeles, California, in the earl.y pa._rt of Dece:nLer 194:3, and 
while there became involved in a series of transactions whereby he 
purchased merchandise and obtained hotel accomodations and cash in . 

. return for checks ·which he issued .s.nd tendered to various persons. 

On 3 Decernbe~ 1943 accus8d ordered some orchids to be delivered 
to the clerk of the hotel, "Garden o±: Allah", where the accusec. ".·ras a 
guest. He zave ·:Ts. Nellie. c. 3ro'l'II1, the clerk, a check dated 3 
Decembsr 1943, drawn upon Corn Exchan8e P.anl,: Trust Co"npany, Grand 
Central Branch, l'Tew York City, in the aT.o'J.nt of ~,15 .oo, payable to 
11Parisia:r'J. florist" and siQ1.ed 11:--!0l'rard ·Lane", for the purpose. of pay-
i.'1.s for the ·flowers upcn ·delivery. ii:rs. Brown received the check 
from accuse'i and ~!?.ve it to th~ delivery ;:J.an in payr.i.ent for the flo"ITers 
(R. 3Z, 39; Pros. &:. 'F). Jack Ll.toff, driver for "Parisian Fl'orists", 
testified that he :received t."1-ie check and turned it in at t...'"1e office 

· of the florist shop on his return (R. L,O). On the ramc day the accused,. 
11!-io h3.d just registered as a ryest at the Garden of Allah Hotel, pre
sented his check dated 3 December 1943, dravm upon Corn E;cchange Bank , · 
'l'rust Comp?.ny, Grand Central Branch, New York City, in the sum of (,lOp,..~·· 
payable to the order of the· Garden of Allah, with the request that 
Hrs. Brown, the clerk, cash the same for him, which she did. The 
check was deposited in the bank on the ::olJ.owinc; "lornine and, af'ter 
passinc throngh the regular ,channels, it vras returned unpaid (F:.. 31, . 
32; Fros. Ex:. D). . . 

On L~ :Jecernber 1943 the c::.c~used went to a haberdashery Jmo,m · 
as "Silverwocxi' s Store" and !=Urchased t. blouse, 11pinks11 (slacks), 
shirts and other ~rticles oi: cloth:i,nr;; and 3::.'\re in payment a check 
dated 4 l:Jecember 191:.3 dra,m upon the Com Exchange Bank 'l'rust Co:npany, 
Grand Central }3ranch, New York C:i.ty, in th~ sum of ''$122.?8, tJayable 
to the ord".lr of 11s;J.verwoods" and sir,ned 11E-Im'f=l.rd P. Lane". Karl 
Stucker~an, mana~er of Silverwoods Store, testified that the check 
?ias tendered by the accused :in his presence c.nd that. the .accused 

. ·stated j_t ,ms hi's oersonal check. ~t vias deposited to the Co:'lpany1 s 
accoont at the bank ("r.• 16, 17; Pros. BK. B). 
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On 4 December 1943 the accused likewise purchased .sundry 
articles of wearing apparel at Desmond's, a haberdashery in L:>s 
Angeles, California, and in payment tenderd to Anthony J. Subira, 
an w.ployee, his check dated !~ Dece!T'.ber 1943, dra711l upon Corn 
Exchange Bank Trust Company, Grand Central Branch, New Yo:=-}:: City,. 
in the sum of $28.80, payable to the order of DeSl!londs (R. 21; Pros. 
Ex. C). ' 

Also on 4 December 1943 t..1.e accused requested the management 
of the Garden of Allah Hotel to cash a check for hi~ and presented his 
check, dated 4 December 1943, drawn upon the same bank in the sum of , 
~500.00 payable to the o~der of the Garden o~ Allah~ However, only 
t\6o.OO of the total was advanced to the accusod and· Franl: ~\. Gr1ff.in, 
manacer of the hotel, who "was a little leery"· of the check, tel~phoned 
the Corn Exchange Bank Trust Ccmpa.ny on the following Monday morning . 
(the check having been preseI1ted on Saturday)., As a result of inform
ation he received, he got in touch with tho Los Angeles police 

·aepa.rtment (R. 32, 33;.Pros. Ex. E). 

Meanwhile Lieutenant Detective R. R. Coppage of the Los 
Angeles Police Department had rec'eived infor:JUti"on that the accused 
was wanted in New York City, regarding checks he· lad issued there 
and when ;he received the ad<;iitional informaticn about the checks given 
by the accused to th~ Garden of Allah he sent two police officers to 
the hotel to take the accused into custody (R. 13, 32). · 

After his apprehension at the Garden of Allah hotel the 
accused ms ·taken to the. City Hall .a.nd exanined by Lieutenant Det~ctive 
Coppage. In this examinaticn the accused admitted that he was absent 
yd.thout leave from his or[:3.nization and had been so absent since 
-September 1943. He h"'-d opened an account with the Corn Exchange Bank 
in New York City, depositing a pay check of ~~250.00 and claimed that 
he had nade arrangements with.his c·ommandini·officer to deposit two 
subseq'J.ent ray checks of his in this account. Against this account, 

·he had drawn checks aseregatin~ '';:3000 while -he vas in Nel'T York, Rhode 
Island and !Ja.ssachusetts. He then ca.me to Los A..ngelas where .he had • 

. given checks to the Garden of Allah, Silverwoods, DeSl'!l.onds and the 
·:Hay Canpa.ny for merchandise and cash. These latter checks he admitted 
were worthless and he knew they W'3re worthless at the ti.me he issued 
them, knowing that his accrunt wuld not be sufficient to meet them 
{R.- 13, 14). Detective Coppage had not, at any time prior to or during 
the interview with the accused, held out to him any promise of reward 
nor did he threaten him with any punish."":lent (R. 15). 

. The accused was· ta.ken to the Garden of Alla.h Hotel on the 
followin~ day where 1Ir. Griffin, tho manager; stated in the presmce 
of the accused, that he md received a nu,p.ber of chec·ks from the 
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accused amon('. which was one in the amount of $100 and one in the 
amount of $500. Although reg_uested to cash the cheeks for \he 
accused he rad been hesitant becauf'e 11he was a little afraid of the 
checks" and r..ad advanced only a snail portion on eacj:r and had tl}en · 
sent them on to Nevr York for payment (R. 14). 

They theri proceeded to the b1.1.:1.zalow which the accused was 
occupyine as a guest of the hotel and there the accused pointed out 
to Detective Coppage the various articles of merchandise which he had 
purch.3 sed fran Los .lneeles stores to 'I'm.CE he had given checks and 
they were segre~ated in groups. These articles were then delivezjed 
to. the Store Protecti.ve Ascociation, an or;:;anization maintained 1:>y 
merchants and industries in Los Angeles· for the purpose of handling 
bad check ca1ces arising in business (R. l?). 

1:eanwhile Serzeant Robert c. I.a 'I'ouche, Chief of the Criminal 
L~vesti~ation Section, Service Com:;,iand Unit 191?, stationed at Los 
Angeles, havin,: been infor,aed b:·· the Los Angeles· Police DepartMent 
th~t- the accused w,is in thefr custody, 178nt to see Detective Coppage 
who promised to release the accused to the milit2.ry authorities on 
the next day and he was so released ·on ? December 1943 (R. ·23). 

On '3 er 9 December .1943 Sergeant La Touche had .a conversa- ·: 
tion with the accused in the presence of Lieutenant Hearne of .the' Provost·. 
1farshal 1 s office, during which accused admitted he had issued checks 
in certain stores in Los Angeles but that he had no accront in the 
bank upon which they were drawn (R. 25, 26). As a result oi this con
ference and at the accused I s request, $250 was sent by the accused's 
mother to the Provost ·:1:1rshal I s office fo!' the purpose of paying certain 
checks issued by the ac~used while in Los Angeles. 7hts sum of money 
-was turned over tc, Sergeant La -Touche who distributed it a~ong the . 

·holders of varirus checks given by the accused. In this fashion and 
in cooperation with the Stores Protective Association various cash 
a~0unts were paid to the holders of all the checks issued" in Los 
Angeles by the accused in settlement of his vario~s transations in 
that city. In additicn raercharrdise valued at ~)105.51.and purchased 
·rrom Silyerwoods haberdashery by accused, was returned to that store 
(~. 17, 21:, 24, 26) • . 

By depositihn Paul A. Hernn1nn, who w:is :::elected by mutual 
, . agreement of the prosecution and defense as the representative of the 

t':om Exphange Btink Trust Co~~Y, testified that the accused and Mervin 
A~ Levy.(accused's father) opened .2. joint account in that bank on 2 
July 1943; A.t t1'.at tir.ie there was no. agreement of any kind with ~y 

'person. to honor ~hecks drawn on the 3.CCount when there 1rere not suffi
cient funds"in ,the account to assure ray-,'l'.ent thereof. Between 1 · 
Septenber 1943 and 31 December 191+3 only two deposits were made, one 
of tZ? ~48 and one of. ~4.00, both on 24 Scpte:nber. ·Because of the_, 
unsatisfactory use of the accoimt by dravrinG c:1ecks against it with 
insufficient f.i.nds an-hand to .meet the'!l, the bank closed the account 
on 24 Septe:nber 191.3. A final statement sho,ving closed bc:1.D.nc e wJ.s 
mailed to the accused and }1ervin Levy on or abo11t, Z7 Septe:::ber 19~3. 
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The two chec!rn, 'JI'le d:1.ted 3 December 19/a :in the amount of ~100 and 
one dated 4 Deceroer 1943 in the a!'lount of ,-;500, both given by the 
accused to Garden of ill.ah as ,p3.yee, W3re presented to the bank. for 
pay:nent on 9 ~ecember 1943 and that payment was refused for the reason 
that ths account had been closed (~. 43, Pros. Ex. ·G). · - . 

4. For the' defense two depositions were received in eviqence. · 
The first is that of Gertrude S. lane, the rnoth'3r, of the accused, who 
testified that she kne.v a jo:int account had been opened in the Corn 
~change Bank · Trust Company by her husband ~.forv;in A. Lane ("Levy11 , 

see deposition oi .l'aul ~Ierrman, su:era) soi,:e time in May or June 1943, 
but ·she had made no agreemen"t with tha bai',k to pay checks drawn_ on 
the account, althoueh she did r.:ake a "deposit" to this. account on 22 
Septe:nber 190 (R. 4/l, D8f. as. 1 and 3). 

In the secopd deposition, i!ervin .a.. lane (Levy) states, in 
· su.bstance, th:lt.. he is the accused's father, and he and accused opened 

a joint account jn the Corn Exchange Ban.le Trust Co•. :in the latter part , 
of :.~:r or early June 1943. ilthoug.11 he had no agreement vdth the b:1.nk 
respe ct:ine; the deposit of funds to the account, or the payment by him 
of checks dravrn · on t.l':e sa'!le, he helieved he was "liable· for a deposit 
.'.l[afast the account 11 and 11 for ·checks drawn a:;ajnst the f'.ccount". Cb 
?2 Se;te:nber l()l,..3 ;'.r. Lane· had received notice from the bank th:!. t the 
account i"i'as o,rerdra,wn CZ? .43 and arran~ed to have a check sent to 
ocver the insufficiency. (See: Def. Ex. 3). This check is the one 
~e. lanP- claims to have 11de:,osited 11 • On ')J~ Septe'!lber l')!J he received 
f'rrther notice fran the b3.nk th:lt the accou.'1.t was cloeed (R.. L,4; Def. · 
~- 2). . 

A check made by Gertrt~e: 3. I.a.ne, dated 22·septe,nber 1943 in 
the amount of <';Z7 .4.8 and lll:lrked "for deposit to the account of Howard 
P. lane only", v~s introduced in e'l!i....dence (F.. 44; Def. E;c. 3). 

( 

The accused having been inforr::ed of his ri~hts elected to be 
S'l'VO_rn as a wi..tness·and testified substantially as follows: 

after detailfag many im.wterial facts regarciin:; the nature of 
his military service since his enlistment he statec, in reply to :tl'le 
sng~est:i."Il of hi::; co'.L.'1.::;el that he ex:~:;lain ;o,r~, _he absented himself. ... 
without leave: ' 

'",7ell, it's a }1:.rd thing to explain because--maybe if I knew 
why I wouldn't have ;;one. It was so inuch aeainst everything 
that I m.d done or worked for :in the p-'.!.st, that I had cert.a.inly 
striven as hard as anybody could have to :;et a commission and 
I co~ld only attribute it to the-~-.well, I know that there 
is no excuse for going .\'JOL in the first place, so anything I. 
say "J'rl.11 have to be taken with a grain of salt because there 
is no excuse. I couldn't condone it in any person regardless 
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~·.rha t the excu::;e is. But I was flyine; anti-sub:,.arine --- · 
_,vell, I better start further back. I went to school and 
bec.'.l"'.'.e actually part of a bo:nb sight beca,ise foat :"Tas the 
main thin~ I studied and I chose Anti-submarine because 
;r expected it to be sane sort of combat, which w-:>.s what 
I was worl-::ing for. ·;/hen I got cr.1t there all- I did -v;as fly 
over the ocean without a bo!Ilb sir:::ht, not doing wh:lt ::: was 
~rying to do, and the amount of training I had put in for 
it, the strain attached to the school:ing and you are just 

· flying out oYer the ocean-- it was just probably .more t!"ian 
I could stand at the tbe" (R. 48, 49). · 

In reply to the question: 11 Lieutenant, when you eot out here to Los 
..\ngeles, you wrote those checks over there at !,he Garden of Allah, 
dld you honestly believe you rad money :in the bank to cover t~ose 
checks?", he saids 

11 I would like to say now th.at I honestly believed that 
money would be :in the bank to cover those checks, I rad 
absolutely no idea of defraud:ine anybody or attec!pt:ing 
to defraud anythin2. and I honestly beli'JYed that it was 
a joint account and that r:iy parents would see those checks 
were covered by the bank" {R. 49) • 

. \ 

, . ' 
Li.ter, .to t."'lc. cpestion: nIJ.eutenant, "lihen you discovered th3.t there 
was sane difficulty with these checks that you had ci'ren to trie Ga.rt.en 
of Allah and the ·others, what is th'e first thin~ you did?", he replied: 
"Paid them whatever money I happened to ljla ve with me and immediately 
w:ired home and called ho'.'lle--did both, in order trat these checks-to 
s,ee that these checks were paid" (R. 51). 

Ori cross-examination the·acaused admitted that he JJ1'3.de no 
effort to co'llJllUl'licate with his co!!l!Ila.nd f'ron 10 September 1943 until 
his apprehension in Los Angeles on 6 December 1943. When asked whet'l.e.. 
he had "any id ea of how much !lloney there was in the bank11 when he crew 
the Los Angeles checks he replied that he did not but thought all 
checks would be honored b;. his pa.rents -vrhen the checks "got back &-ist". 
(R. 52). He did not get in touch "rith his pa.rents until he va.s a.:ppre
hended by the police of Los Angeles (R. 53, 54) and w:i.s :informed that 
he was to be held for issu:i.ne fraudulent checks' nor had he made any 
attenpt to CC'llll"l:micate with theT. between 10 Septe:!lber and 31 Nove'llber 
1943 and when in New York, just before leavi.J1g for the West, he had 
failed to visit the:n thou.sh .they lived there. He admitted his absence 
frOT'! his station on 10 September 1943 (R.·52, 54) and stated that 
when he left Westover Field, Massachusetts, he -went to New York and 
remained there for a.;:proximately t. week where he 11,.andered back and, 
forth in the vicinity * *". Then he went to Rhode Island and stayec 
a.bout a week after :Vhich he pos,sibly returned to New York, althou:;h 
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he did not remember. On about 21 November 1943 he started West (R. 
54, 55). He also ad~itted that he had receivod statenents fr~~ the 
Corn Elcchange Bank Trust Company but had seen none since 10 Se:;;,te:nbsr 
1943 nor had he made a.ny deposits since then a.nd did not know how 

·much money there mizht be to his credit in t;1u tank after th'3.t date 
(R. 57). 

5. By his own testi~ony the accused confessed that he was absent 
without leave during'tir;ie of war fro"! his duty station at Westover 
Field, 1·fa.ssachv.sett_s, from 10 Se~terr.ber 1%3 until his return· to mili
tary control in Los Angeles, Ctlifornia, on or about 7 December.1943, 
a period of three months. A duly certHied extr.;;.ct copJr of the 
mornini:( report of his orzanization; 343rd Bomhardment Squadron- (H), 
submitted at ~·restover Field, ifassa.chusetts and ad:,1itted in evidence 
'7".rHhout objection, shovrs the initial absence and the testimony of 
civil police and military officials prove ·his return to military 
control. There is consequently not the slightest doubt of accused's 
.:;uilt with regard to Charge I and its Specification. 

D1rins t~is unauthorized absence accused travelled extensively 
and :n doing so crossed the c ont~nent so th3. t in December 1943 ,he wa~ 
:in Los Angeles, California•. Suspicion attached to him there because· 
of reports received regardine checks the _acc11sed had issued in the East. 
',Then apprehended by the Los Angeles police he ·:freely admitted his 
absence without leave ari.d t.1,at he had, durjng said absence, and irt 
various states through which he had passed in his tour, cashed checks 
aggre8ating appraxirri.ately ::;JOOQ. These were drawn against an account 
with the Corn Exchange Bank Trust Co~pany, Ne,r York C:Lty. According 
to the accused. be had opened this account by the depod t of one of hiR 
former p.:iy checks in the su.-:i cf )250.00. He clairaed t() r.ave n.:1de 
arrange:!!ents with )us comrnand5n~ officer to deposU two of his subse
quent pay checks to the acccru.nt but there is no corroboratio~ of such 
agreement nor any evidence of its .f'ulfillmcnt. 5.is statement ls· 
incredible. Notw.i.thstand irls; this precarious financial st.:l tus, the 

· accused lodged himself. at the Garden of Alhh Hotel irt Los Angeles 
and ·on 3 and 4 December tendered ·checks c.r3:vm by him upon said bank 
in the sums of t,100 and ~:500, respectivel:r, and requested the manager 

·of the hotel to' ca.sh them fc::' him. This the man.acer refused to do and 
· .only partial sums were advanced on each. Cn 3 December 19.43 the ic-::-:.ised 
.made ::;mrchases at Desrnonds store and received goods and merchandise 
of the value of, :~28.20 for ~ich he gave a check drawn upon the Corn 

'Exchange Bank Trust qomr;any. On 4 Deco,.i.ber 1943 he '.!l'.lde purchases of 
,w.ea:rinz apparel at Silverwoods store and ordered and received delivery 
·-of tv,o or-chids fro11 Parisian Florist, tenderinz fa :payment for these 
:if;8!11s checks dr-awp upon the same bank in t:ia su.;1s of f:;122. 78 and 115 .00 

. _:respectively~ 

· Onlv two of th8 checks so issued by the accused in Los Ane;eles . 
:~re. p:resent~ to the Corn Exchange P.anl, '.l:rust Company for payment. 

·_·, Both the ~100 and 0500 check given to the Garden of' 1u.la~ Hotel were 
presented on 9 December 19~3 and pay-:ient was re±.'used for the reasnn 
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that .the ,a'ccount h:l.d been closed. It is apparent. from what transpired 
after the accused was apprehended t..hat presentation to the bank for 
paymnt would ha\Te been a· vain cesture. The accused ad:r.itted to the 
civil police officer who arrested him. that he knew the checks he had 
given to merchants, tradesmen and the hot'31 were worthless when he 

. gave the:·l because he kne,v :i.is accoo.nt vronl:l not be sufficient to assure 
the payment of any of them. 

At the trial the a.ccused asserted his innocence of any intent 
to defraud in the giving of the checks and offered in naive and' im-. 
plausible eXI)lana tion that he 11hone~tly believed that money would be 
in the bank to cover the checks * * * that it was a joint account and 
tJ,.at (his) parents would see those checks were covered by the bank" •. 

Little comfort can be found by the accused in the depositions 
of his mother and father which were introduced by the defense :in his 
betalf. Mr. Levy, his father, t-Jstif'ied that he had opened a joint 
account with his son, the accused, in late 1.ay or early June 1943, but 
that he had no agreement with the bank respecting deposits of funds in 
the account or the payr.ient by him of checks drawn on \ft.3 same. There 
is no evidence of record that the father -ever deposited a penny in the 
account or that he ever paid a check dra;,m upon the account by his son 
"l'lhen the funds "?rere insufficient. The ".!lather testified that she knew 
of the joint account but had no agreement with the bank to pay an7 
checks drawn upon the account. On 22 Sept61!ber 19L.3, after accused's 
father,h-3.d been notified by the bank of an insufficiency of iu..nds, 
and·an overdraft of ,27.4S, she drew her own check payable to the bank 
in ths.t a..,ou.'11.t, and endorsed it "for deposit to account of 'Howard P. 
Ia.ne only". Two days therea~er the.bank closed the account because 
of the unsatisfactory use of the ac~ount by drawing checks against 
insufficient funds and en 27 September 19/~3 mailed the accnsed and 
his father a final statenent showing a closed balance. 

Under these circumstances it is inconceivable ths.t t.he accused 
sho1.J.1.d have 11honestly believed II t.~a t his parents would care for his 
improvident use o~ the hypothetical credit. Not once, during his long 
absence from his organization and st~tion did he attempt to corru~unicate 
with either m:UitaI"'J authorities or :his parents and he even _failed to 
visit his :nother and father at his home durinz the weeks when. he .vas 
"wandering back and forth" in New York and its vicinity. It was only 
·a~er his-apprehension in Los Angeles, California, and in the face ?f 
prosecution for the issuing of worthless checks, that he fin:i. lly· turned 
to his mother and prevailed upon her to send sufficient '!'\O"ley to the 
Provost t.arshal of the Los Angeles district to settle with the victims 
of his bad checks in Los Anzeles~ · 

It is'evident that the accused knew, or by the exercise of 
ordinary prudence, should rave known, that his account had been closed 
in September'l943~ It is equally a;;;:-~rent th3.t there is nothmg in 
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the evidence which shOWS .the Slightest justification for the aC¢11Sed IS 
hope that his pa.rents would honor-,:his spurious checks. . . . . . ~· 

. The defense appears ~o have relied with copsiderable assur- . 
ance, with respect to three of the checks given by the accus~ (Speci- · 
fica tions 1, 2 and 3, · Charges II and III), upon, the fact that they 
were never presented for payment to the drawee bank. and that tp.erefQre · 
there can be no legitimate ler;al detern.:ination of an insufficiency o! 
funds in the bank with which to pay. them. This is specious reascning., 

·'Ihe checks v,ere all drawn on 3 and 4 December 1943 and two o.f than ..· 
were sent on to Ne'l'I' York for payment, which was re.fused because the 

.account was closed. No further action was necessary- by any other :. · 
holder of the accused I s checks to det,rmine tM.s fact nor would. any· 
other action have produced any other effect. The accused himsel( ad
mitted the checks were worthless '!'fhen he issued them and he lmew' they 
were worthless and the reason why. His request to his mother after ., 
_his _ap:prehension was not to deposit sufficient money in }Ii-s acccnnt 
to I'IElet the checks issued upon presentment for pa~nt; but to send the · 
money' necessary to the military authorities at Los Angeles under whose. 
supervision the settlE!lllents were finally effected. Indeed, not a cent 
had been deposited to the credit. of his joint~ account -with his father 
subsequent to 24 September 1943.· Cn 27 September 1943 this account·· 
-was closed and .the accns::id and his father were so notified. 

. Under all of the circumstances it would be absurd to give · 
serious consideration to the legal theory that aocused-could obtain 

· inerchandi::'3. and cash whenever he vra.s so inclined by giving checks 
upon a bank account which did n~t exist, in reliance upon the pretense, 
admitted]y_false, that he "honestly believed" someone wru.ld be.chari
table enough to redeem his false promises if the c.hecks were dishonored 
by the drawee bank. · 

. There is no valid legal objection to charging the ~ssuance 
of worthless checks .with intent to defraud as violations ,of· both ., · ., 
Articles of 'lTar 95 and 96. Article of War 95 includes·· a117'acts made 
punishabla by any other Article of Wa!', provided such actS:' amount to 
conduct unbecornip.g an officer and a gentlemen (par. 151, M.C.:M. 1928). 
The conduct of the accused portrayed in this case is clearly conduct 
unbecoming an officer and a gentleman and" jus~ities prosecution under 
both .Article of War 9~ and Article of War 96. 

6. R 
1

ecords of the War Dep:i.rtment disclose that the acclised was 
born in New York City on 17 ju1y_ 1918 and is now 25 years and 9 months 
of age; He was gradua.ted fran high school and attended Coluinl?ia . 
University for two years. He e~iated in the, 102nd Medical Jegi.m&llt . 
in October 1940. ' He became an aviatim cadet in July 1942 and i.her~ 
after received pre!'light', primary training, prefiight bombini _and 
bombardier training. • ()t 8 May 1943, having been graduated as a ban- , 

. hardier at Dem.il'lg· 1rrny ilr,Field, Deming, New Mexico, he was c:ommissialfed . 
• • i - • 
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a second lieutenant, Army of. the United States a.nd on the same day was 
attached to Headquarters and Headquarters Squadron, 321st Bombardier 
Training Gro'!lp. 

7~ The court was legally constituted. No errors injurio11sly 
affectine the substantial rights of the accused were cmmnitted during 
the trial. In -the opinion of the Boa.rd of Revie'I', the record of trial 
is legally sufficient to support the findings of euilty and the sen
tence and to war~ant ccnfirmation of thEl sentence. .A. sentence of 
dismissal is mandatory upon conviction of a violation of Article of 
War 95, and is· authorized upon convicticn of violations of .'\rticle 
of War 61 and Article of War 96. · · 

. . .. J/,~~JwJge Advo<ate, 

44a'9#+ A:~.z:L-(, Judge Advoc~_te. 

t , Jud Ee Advocate. 

.. 
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lst Ind. 

War Dep.:.:·t:!-i~.,, J.A..G.O. 2 6 MAY 1944 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are· 
the record of trial and the opinion of the Board of' Review in the 
case of Second Lieutenant Howard P. Lane (0-744.384), 843rd B0t1bard
ment Squadron (H). 

2. I concur in the opinion of the Board of Reviaw that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation o! the sentence • 

. I recorrcnend that the sentence be con.finned and carried into execution. 

3. Ill.closed are a draft of a letter for your signature, trans
ntl.tt,jng tha record of trial to the President for his action., and 
a form of EXE,cutiva a~tion designed to carry into effect the recom
mendation herein.above made, should such action meet with approval. 

~ ~-~·..,.·--
]qron c. Cramer, 

MS.jor General., 
The Judge Advocate General. 

• 3 Incls. 
l -·Record of trial. 
2 - Dft. ltr. s"ig•.of 

s/w.
3 - Form of action. 

(Sentence con-finned. G.C.M.O. 410, Z7 Jul 1944) 



WAR DBPARTMENr 
Arm¥ Service Forces (81) 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGV 
CM 253693 

2 JUN 194-4 

UNITED ST.A.TES ) ANTIAIRCRAFl' ARTILLERY 
) TRAINING CENTER 

v. Trial by G.C.M., convened at 
Camp Haan, California, 1 April

Second Lieutenant DAWN G. 1944•.. Dismissal, total forl 
BEAN (0-1053047), Coast ) feitures and confinement for 

· Artillery Corps. ) one ( 1) year. 

OPINION of the BOARD OF REVIEW 
TAPPY, HARWOOD and TREVETHAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its.opinion, to The 
Jud~ .Advocate General. · 

2. .Accused was tried upon the following Pharges and Specifications: 

CHARGE:Ia Violation of the 61st Article of War. 

Specification: In that 2nd Lieutenant Dawn G. Bean, CAC, 
· 62nd Antiaircraft Artillery Group, did, without proper 

leave, absent himself from his command at Camp Haan, 
California, from about 1800, 11 March 1944, to about 
1030, 21 March 1944. 

GEAR.GE II: Violation of the 64th Article of War. 

Specification: In that 2nd Lieutenant Dawn G. Bean, CAC, 
62nd Antiaircraft Artillery Group having received a 
lawful command from Colonel C. D. Hindle, his superior 
officer, to remain with the 330th Antiaircraft ArtiJ.lery: 
Searchlight Battalion in vicinity of.f4tlrOC;°California 
until said battalion returned to Camp Haan, California, 
and to return to Camp Haan, California with the said 
battalion, did~ in vicinity of Muroc, California on or 
about 11 lJlarch 1944, willfully disobet the same. 
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He pleaded guilty to Charge I and its Specification and not guilty 
to Charge II and its Specification. He was found guilty of Charge I 
and its Specification and guilty of the Specification of Charge II. 
by excepting the words ncomma.nd", nhis superior officer", and "will
fully disobey", substituting therefor respectively the words "order", 
"the said Colonel C. D. Hindle being in the execution of his office", 
and "fail to obey", of the substituted words guilty, of the excepted 
words not guilty; not guilty of Charge rr; but guilty of a violation 
of the 96th Article of War. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard 
labor for two years. The reviewing authority approved the sentence,. 
remitted one year of ~ confinement imposed and f.orwarde.d the record 
of trial for action under Article of War 48. 

3. Evidence for the prosecution is substantially as follows: 

.I• Specification, Charge I. 

Extract copies of the morning report of accused's organiza• 
tion were identified by the acting adjutant an~ received in evidence 
showing accused's absence without leave from. 11 March to21 March, on 
which latter.date he voluntarily returned to his station (R. 8-10; 
Exs. 1, 2). · 

R• Specification, ~barge II. : 

. . . Shortl,- after 8· o'clock on _the mor;ning of 7 March 1944, 
· Colonel C. D. ·Hindl«., ·62nd. i&,ntiaircraft J.rtillecy Grop.p, Camp Haan, 

_ California, ordered accuaecl llhd another. officer, Second Lieutenant. 
·J•. V~ Cook, to report at once to Major·o. T.Kesler, Commanding . 
..Officer-.of: the )30th .Searchlight Battalion in the vicinity of Muroc, 
Calitorn1a. The, accused was told that he ,ras to act as Colonel -
·Hindle·•s representative with the 330th Searchlight Battalion and was 
to remain.with the battalion.until its return to Camp, Haan about a 
week later. J.ccused and the-other officer were advised to learn all 
they- could..~bout the spread beam 1euchlight and the operation or the 
lights dur1ng·dmulated strafing attacks. ·.1t the same time Colonel 
Hindle notified Major· Kealer b1 longhand note tbl..t he was sending 
accused and Lieutenant Cook to him,. and requested Major Kesler to see . 
~t :the.two of't~c~ re~eived ~ominstruct1ons·!Jl searchlight work. 

http:Officer-.of
http:ncomma.nd
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·. He also advised him that·accused and.the other officer were to remain 
with t,he searchlight battalion until it returned to Camp Haan. Substan
·tially the same instructions that had been given to accused were 
inclt,id.ed in the note to Major Kesler. He apprised Major-Kesler of what 
he had told accused and the other officer who went with him. Accused 
and Lieute~t Cook left C~p Haan about 9:30 a.m., 7 March 1944, ar- . 
riving at Muroc Maneuver Area just before noon where they reported to 
t!ajor Kesler, Commanding Officer of 330th Antiaircraft .Artillery Search
light Battalion. Accused was assigned to Battery C and Headquarters 
Battery while Lieutenant. Cook was assigned to Batteries A and B.· Accused 
took part in the activities of the two batteries to which ·he was assigned 
and on the night of 9 March the last mission.of the maneuver training 
took place, and the maneuvers terminated. The next morning orders were 
issued by battalion headquarters to make preparations for return to 
Camp Haan and to dispatch,an advance.detail with part of the battalion 
equipment· on the afternoon of 11 March 1944. Accused learned of these 
orders and after obtaining permission from his battalion commander, . 
Captain William T. Zaldo, Jr. to see Major Kesler, asked if.. he could' 
accompany the advance detail and remain at Camp Haan. The battalion 
commander refused his request because of previous instructions of the 

.· group commander, Colonel Hindle, that accused was to remain with the 
battalion until it.returned to Camp Haan. Following this conversation 
with the batt~ion commander, accused asked his battalion commander, 
Captain Zaldo, if he could accompany the advance detail to Camp Haan, 
and return with the 'truck to Muroc Maneuver Area the following morning, 

. 12 March. As. maneuvers had terminated and there was no activity at 
the time,· Captain Zaldo thought it was all right for accused to go with 
the understanding that he was to return with the truck the following 

·morning. Accordingly he gave a~cused permission to make the trip. The 
·advance.detail left M~oc for Camp Haan about 1300 on the afternoon 
ot 11 March 1944•. · Accueed rode in one of the trucks driven by Private 

.Edward J. Krajewski of Battery c. Upo~ arrival at Camp Haan about 6:15 p.m. 
accused told Private Krajewski that he would meet-him the following 
morning at ·g 0·1clock, and accompany him back· to Muroc. He did not appear 
at the appointed place the following morning and Private Krajewski left 
for.Muroc,ab9ut 9130 ·a.m., without him. Accused was not seen again until 
10130 a.m. on 21 March when he was observed, by lfajor K~ith F. Cordre1 
going into the officers' quarters 1ocated near group headquarters. He 

.••nt immediately to· the officers, .. quarters building ·and asked accused, 
"Are you Lt. B~an?" and accused·answered, •I am, sir•. He placed accused 
in ·arrest of quarters. .Later on, that afte~oon accused was called :to . 
Colonel.Hindle's of'fice and certain passages of the Manual for Cour~s
Martial as well as the Arrrq Regulations_governing the limitations.of 
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restriction were read to him by Colonel Hindle. He likewise 
explained to accused his rights and told him with whs:t he was 
charged. Accused stated to Colonel Hindle "that any remarks that 
he would have, he (accused) would give at the time of trial, or 
words to that effect" (R. 35). I 

When accused left'Muroc W.aneuver Area with the advance 
detail on the afternoon or 11 ·March 1944 he did not take with him 
any personal property or belongings (R. 32). After the battalion ~~~· 
returned to Camp Haan, Second Lieutenant James R. Wallis, acting 
adjutant of the 62nd Antiaircraft Artillery Group, went to the 330th 
Searchlight Battalion area and picked up accused's bedding roll, 
barracks bag and personal belongings and removed them to the 62nd 
Group Area. After accused returned to his organization on 21 March 
tJlis property was delivered to him by Lieutenant Wallis. 

4. After having his rights as a wit.ness fully explained, ac
cused elected to make a sworn statement.substantially as follows: 

On 7 ?Ja.rch 1944, at about 0800 accused and Lieutenant Cook 
were ordered by Colonel F.indle to proceed immediately to the VlUI'oc 
Maneuver Area and report to irajor Kesler, the commanding officer of 
330th Searchlight Battalion. There they were to remain for a few days 
and perform certain duties. On their return to Camp Haan they were to 
submit to Colonel Hindle a memorandum of their observations and. 
knowledge gained. On their way to fl:uroc he discussed the order with 
Lieutenant Cook, 'because to accused the instructions they had recei:ved · 
from the colonel were very vague. Accused and Lieutenant Cook decided 
that they ~ere to act as observers of tactical problems (R. 39). They 
reported to !.'.ajor Kesler and accused was assigned to Battery C and 
Headquarters Battery while Lieutenant Cook was assigned to the other 
two batteries. iie participated in the activities of C Battery and Head~ 
quarters Battery but spent most or his time with C Battery because it 
was.a tactical battery. The tactical probiems ended the night or 
9 lt.arch and believing that his presence at Muroc was no longer necessary 

. he souGht ?i'.ajor Ke;;ler's permission to return permanently to Camp · 
Haan. li.ajor Kesler refused to permit him to return to Camp Haan and 
he then asked and received permission from Captain Zaldo to go to Camp 
Haan with the advance detail, and return the following morning (R. 42). 
He lert Muroc about 1300 and arrived at Camp Haan about 6:30 on the 
afternoon or 11 March 1944. He had a conversation with the driver or 
the truck that broueht him to camp and told the driver that he would 
meet him the next morning at 8 o'clock for the return trip. At the 
time he had this conversation with the truck driver he fully intended. 
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to .be .at the appointed place and return to t:uroc \he next morning. 
He left camp by bus for Los Anreles, California ab~t an hour after he 
arrived, reaching there about 10:30 that night. He went to Los 
Angeles to see the girl he intended to marry. Her home was in 
Nebraska, but she was living temporarily at.a hotel in Los Angeles. 
He was in Los Angeles the week end.previous to this occasion and 
learned that his girl was pregnant. She had been so advised by her 
physician and accused had learned of it through one of her friends, 
and then she admitted it to accused. He felt that it was very urgent 
that he get to Los Angeles as soon as possible and see her. It had 
been on his mind the whole time he was at f.':uroc. After seeing his 
girl he retired about 1:30 or 2:00 o'clock on the morning of 12 ?,'.arch, 
intending to catch a bus leaving Los Angeles at 4:45 that morning for 
Camp Haan. This bus would have arrived at Camp P.aan around 7:30 in 
the morning or before. ne overslept and did not get back to Camp Haan 
in time to catch a ride to I1.uroc on the truck leaving at 8 b I clock, so 
decided to stay in Los Angeles for the week end. It took him from 
ll March to 21 ?fiarch to settle his affairs with his girl and on the 
latter date he returned by bus to Camp P..aan. 

5. The evidence shows that on 7 I{;arch 1944 accused was ordered 
to proceed from Camp Haan, California and report for duty with the 
330th Searchlight Battalion then on maneuvers in the vicinity of 
Muroc, California. This order provided among other things that accused 
was to remain with the 330th Searchlight Battalion until it returned to 
Camp Haan. On the afternoon of 11 "8:t:h 1944 accu.sed left .Muroc for Camp 
Haan with the consent of his battery commander, but with the definite 
understanding that he was to return to Tuiuroc the following morning on 
the truck that brought him to Camp Haan. This truck was scheduled to 
leave Camp Haan for t:uroc at 8 o I clock the morning of 12 March. Shortly 
after accused arrived at Camp Haan on the evening of' 11 March he left 
for Los Angeles, California, to see his girl, and overslept the follow
ing morning which caused him to miss the bus to Camp Haan and consequently 
missed the truck back to 1~uroc. He voluntarily returned to his station 
at Camp Haan in the afternoon of 21 March 1944 after an unauthorized 
absence of nine days. The proof fully sustains both Charges and Specifi
cations. 

6. All members of the court signed a written recommendation:for 
clemency. based upon accused I s age, his length of service, M,s ability -
to rehabilitate himself and the circumstances which contributed to the 
commission of the offenses. 
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7. Accused is about 24 years of age and single. He was 
inducted into the military service 14 October 1941 and served as 
an enlisted man until 11 March 1943, when upon graduation from 
Antiaircraft Artillery Officer Candidate School, Camp Davis, North 
Carolina, he was appointed second lieutenant, Army of the United 
States, and entered upon active duty the same date. 

8. The court was legally constituted and had jurisdiction 
of the person and the offenses. No errors injuriously affecting 
the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Revie1 the record of trial 
is legally sufficient to support the findings of guilty, to support 
the sentence and to warrant confirmation of the sentence. Dismissal 

-is authorized upon conviction of a violation of the 61st or 96th 
-Article of War. 

Judge Advocate. 

, Judge Advocate • 
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SPJGV 
CM 253€fJ3 

1st Ind. 
12 JU>! 1944War Department, J .A.G.O., ~ To the Secretary or War. 

l. Herewith transmitted tor the action or the President are 
the record of trial and the opinion or the Board or Review in the 
case or Second Lieutenant Dawn G. Bean (0-1053047), Coast Artlller, 
Corps. 

2. I concur in the opinion or the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence as approved by the reviewing authority, and 
to warrant confirmation of the sentence. The accused was punished 
under Article of War 104 on 11 February 1944 for absence without leave 
f'rom 7 February 1944 to 9 February 1944. I recommend that the sentence 
as approved by the reviewing authority- be confirmed but in view of ac
cused's youth, his previous good record and the recommendation for 
clemency signed by all members of the court, I recommend that so much 
thereof as involves forfeiture of' all pay and allowances due or to be
come due and confinement be remitted and that the sentence as thus 
modified be carried into execution. 

,3. Inclosed are a draft of' a letter for your signature, trans
mitting the record to the President for his action, and a form or 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

~ Q_ _ ·~-'"--.lilA-'- • 

Myron c. Cramer, 
Major General, 

3 Incls. ·The Judge Advocate General. 
Inol.1-Record or trial. 
Incl.2-Df't. ltr. for sig. 

Sec. of War. 
Incl.J-Form of action. 

(Sentence as approved by reviewing authority confirmed, but forfeitures 
and confinement re~itted. G.C.M.O. 361, 17 Jul 1944) 
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Anr:y Jervice Forces 

In the Office of The Judge Advocate General 
l'iashington, D.c. 

9 JUN 1944 (89)SPJGH 
Cl: 253726 

' 
UNITED STATES ) FOURTH AIR FORCE 

) 
v. ) Trial by G. C .M., convened at 

) Los Angeles, California, 9 
Seccnd Lieutenant JOHN ) 1larch 1944. Dismissal. 
L. EICHAR (0-755899), Air ) 
Corps. ) 

OPINIClJ of the BO.ARD OF REVIEi'f 
DRIVIB, 0 1CONNOR and Lo'ITERHOS,Judge Advocates. 

l. T'ne Board of Review has e:ir.amined the record of trial in the case of 
the officer named above and submits this, its opinicn, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charge and Specifications: 

CHAH.GE: Violation of -tre 96th Article of War. 

Specification 1: In that Second Lieutenant John L • .C:ichar, formerly 
430th Fighter Squadron, now Headquarters, Los Angeles Fighter 
V:-ing, did, at or near Los Angeles, California, on or about 22 
January 1944, violate paragraph 1, A:nr.y ilr Force Regulation 
NUlll.ber 60-16, dated 9 September 1942, by willfully and wrong
.fully operating an Ar::,y Airplane. in a reckless and careless man
ner. 

Specification 2: (Finding of not guilty). 

Specification J: (Finding of not guilty). 

Specification·4: In that Second Lieutenant John L. Eich~r, formerly 
430th Fighter Squadron, now Headquarters, Los Angeles Fighter 
Wing, did, at Headquarters, Los Angeles 1''ighter \ling, Los 
Angeles, California, on or about 24 January 1944, with in{ent 
·to deceive Major t.'J.mer J. Peck, A-2 Officer, Los Angeles Fighter 
"l!lirg, officially state to the said }'.aj or Elmer J. Peck, that he 
did not "fly over the Los Angeles area" and 11 especially over the 
area in the vicinity of South "'ilestern Avenue an:i Santa Barbara 
Boulevard" during the evening of 22 January 1944, or words to that 
effect, which statement 1ras lmovm. by the said Second Lieutenant John 
L. Eichar to be untrue. 

He pleaded not guiity to all Specifications and the Charge. He was found 
not gull ty of Specifications 2 and 3, guilty of Specifications l and 4 and of 
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the Charge, and was sentenced to dismissal. The reviewing authority ap
proved the sentence and forwarded the record of trial for action under the 
48th Article of war. 

3. a. Specification 1: Paragrai;h l, .A.nny Air Fot-ces Regulation No~· 
60-16, 9 "September 1942 (Ex:. 1) providesa "An air force pilot will not: 
operate aircraft in a reckless or careless marmer, or so as to endanger 
friendly aircraft in the air, or friendly aircraft, persons or property on 
the ground_". Operations Order No. 99, 4Joth Fighter Squadron (TE), 474th 
Fiehter Group (TE), Oxnard Flight Strip, Qxnard, California, 22 January 
1944 (Ex. 5) scheduled accused to fly a local mission in a P-38 plane from 
4130 p.m. to 6:JO p.m. on tqa:, date. A flight report of the same date 
(Ex. 4) showed that accused made the flight described (R. 6). 

At about 5:30 or 5:45 p.m. on 22 January 1944, Mrs. Mary Jump, 1841 
Browning Boulevard, Los Angeles, California, heard and saw an explosion in 
her yard. Just before the explosion she had heard an airplane going over, 
apparently flying low, and when she went out :in the yard she saw a P-38 . · 
plare going south. It returned and when near her home 11went into a dive, 
then a * * * pull-up and proceeded on• •. The dive was demonstrated and the 
court described it as "Moderate dive•. After demonstration of the pull-up, 
the court described it as n1ioderate. climb - approximately JO degrees". 
After the plane pulled up it "seemed to level out 11 • Mrs. Jµmp saw no 
numbers on the plane because it was too high and she could not estimate its 
altitude. Mr. Angelo J!dstone, 1848 Browning Boulevard, who was in his yard 
at the tine, saw the plane approaching from the north in a dive. It made a 
pull-up and shortly afterward }Jr. ldisto~e heard the explosion across the 
street. The plane returned, again made a dive and a pull-up, and continued 
north. He demonstrated the dive, which the court described as "shallow dive". 
Both dives were the same. 'I'he plane was travelling· at a normal speed. 
When it passed over Mr. Mist one I s head, it was flying level. He could not 

· · judge the altitude, but nAccording to my eyes I would scy it was a long ways 
upn. He could not read the numbers. When the pull-up was demonstrated, 
the court described it as "moderate climbn (R. 22-27). - · 

It was stipulated that Mr. Irwin Martin, 1801 West 43rd Street, 
abrut six blocks south of t;rs. Jump 1 s ·home, would testify that at about 
5:45 p.m. on 22 January he saw and heard an explosion in an alley behind his 
home. He then saw a plane going south, but did not know what type it was. 
The Martin and Jump homes are one or two blocks west of Western Avenue, and 
Santa Barbara Avenue lies between them (R. 23). 

It w1;.s stipulated the.t Llajor Elmer J. Peck, assistant A-2 officer, 
Los Angeles Fighter Wing, would testify that on 24 January he questioned 
accused, of the 430th Fighter Sq1.:fadron based at Oxnard, California., about the 
incident of bombs dropped in the vicinity of Western Avenue and Santa Barbara 
Boulevard. Accused stated that after taking off at about 5 a·l5 p.m. he had 
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done high altitude acrobatics over the field for about 15 minutes at the 
request of a member ?f the crew, and then completed his mission (R. 6-7). 

Major Eugene E. Wilson, air inspector of the Los Angeles Fighter 
· Wing, testified that on 24 January he :interviewed accused and explained to 

him his right not to incriminate himself. Major Wilson then stated to ac
cused that it was obvious to him that it was the ship of accused that had 
dropped two practice bombs over a residential area in Los Angeles, and asked 
accused whether he wanted to make a statement. Accused stated that he had 
been flying over the 11gen~ral area in question" in Los Angeles, the south
western part of the city, near Western Avenue and Browning Boulevard, but that 
he was not aware that there were any bombs in his ship, nor did he touch the 
bomb release. Since this was probably his last flight before going overseas, 
accused thought he would fly over his home. Accused said he made one or two 
"violent maneuvers" over .the general area of his home-. During their con
versation Major Wilson stated to accused that he had received a communication 
by telephone that the annament man had inspected the ship and one ratchet was 

• found to be mecha.nically defective. Accused did not st2.te that he had dropped 
any bombs. A cow (Ex. 6) of a statement signed by accused was admitMd in 
evidence for the sole purpose of refreshing the recollection of Major Wilson, 
and the court sustained an objection to a signed original of this doc1.ll'llent 
when it was offered {R. 7-221 27~29). 

b. Specification-4t When Major Peck questioned accused on 24 
January, 'iccused stated that he had not been flying over the Los Angeles area, 
especially the area in the vicinity south of Western Avenue and Santa Barbara 
boulevard, and that he had. not flown south of the "edge of mountains running East
West of'" OX:nard (R. 6-7). 

Vlnen Major Wilso?t interviewed accused the same day, he explained to 
accused that making a "false sworn statement" was one of 'the worst offenses 
an officer could commit and asked whether accused was sworn when he made a 
previous statement that he had not been over Los Angeles. Accused replied 
that he was not, and asked what the outcome of that statement would be. 
Najar Wilson then stated 11 in my opinion that would not be a false sworn 
statement, as he had not been sworn". During their conversation, accused 
stated to Major Wilson that he·had been flying over the area in question in 
Los Angeles, ~ar Western Avenue and Browning Boulevard. Accused admitted 
that he had denied to Major Peck that he had been over Los Angeles, and stated 

· that 11taking due recognition of the 5eriousness of a false sworn statement, 
he desired voluntarily to make a statement outlining his exact actions" on 22 
January (R. 7-9, 15-16). 

(In a letter attached to the record, dated 28 March, Major Wilson 
states that it is his belief, based on personal observation at the time of 
the interview, that accused was not fully aware of the seriousness of his 

- 3 -



(92) 

offense until I1iajor Wilson explained thoroughly the serious consequences 
of an officer making a false s.tatement, and that the conduct of accused im
mediately following his infraction of flying regulations was due to his 
nervous condition at the time and his failure to realize the seriousness of 
the situation.) 

4. Accused testified that he had been interested in aviation since he 
was in high school, secured a pilot's license when he was 16, tried to 
enlist in the Royal Canadian Air Force at 17, attenoed college for the pur
pose of obtaining two years credit so he could enlist in the Air Corps, 
took a primary civilian pilot training course, and upon completion enlisted 
in the Air Corps. He was commissioned 1 October 1943, completed his combat 
training, had about 500 hours as a pilot, was 21 years of age, and his unit 
had already' moved to the theater for which it was trained. Accused had 
never before received censure, criticism or reprimand, nor been tried by 
court-Ill&l,rtial. He had never had a flying accident. Two brothers are in 
the Air· Corps {R. 32, 36). · 

On 22 January accused was assigned a plane but 11 had to sign it out" 
because of failure of the brakes. Later in the afternoon he was assigned 
another but it was "signed out" because of excessive "mag drip11 • He was 
preparing to go to Los Angeles when he vias given another plane and toid to 
fly in formation if possible with arry other "P-38 1s" he mieht find in the 
area, and then to make an after dusk landing. He took off at about 5100 p.m. 
~t the request of a mechanic who serviced the ship, ac~used did acrobatics 
for about 15 minvtes. He then flew 11up the valley", and thought of flying 
over his home in Los Angeles, as it would probably be one of his last 
flights in this countr,y-. He started at an altitude of about 9,000 feet and 
ma.de a 11shalloo-" descent over the area of his.home, then levelled off and 
went over his house, pulled up into a. 11 shallow11 cliJTib, turned, and repeated 
the same maneuver. He then flew northwest back to the base at Oxn~rd, 
11 joined formation" with another officer, and landed at 6:30 p.m. (R. 33). 

The next morning accused was questioned in connection with the 
dropping of a bomb in Los Arl€eles. He did not know that his ship contained 
any bombs, so denied that he had been over Los Angeles, as his first thought 
was 11thie 11 incident would. keep him from going· overseas with his group. On 
24 January he was interviewed by Major Wilson, who told him it was a far 
greater offense to make a false official statement than to violate flying 
reguJations, that the best thing to do would be to admit 11 it11 , and that ac
cused would probably "get off with a fine 11 • At first accused did not answer 
questions, and asked whether "these former statements" would "bear any 
weight". Major Wilson then asked whether they were sworn statements and 

'. whether the rights of accused had been explained, and, upon receiving a 
negative answer, stated that they "would rot bear or carry any weight" if 
accused made out a new statement "to the effect of what" he had done. Ac
cused ~hen told Major Wilson just what had happened. Major Wilson stated 
that "so far as he could see it" the bombing wae due to mechanical failure, 
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"we would have to put something in the statement to prove directly the 
cause of these bombs berng released'\· and asked , 11if a violent pull-up 
oould have been the reason for the bombs ccming from th~ ship". Accused 
told him that 11 it could11

, and also that he had no knowledge that bcrnbs were 
in the plane and that he had at no time touched the bomb release button. 
'fhe type bomb was a three pound practice bomb. The only reason he could 
give for having denied the flight over Los Angeles was that he wanted to go 
overseas with the group with which he had trained and it 11meant everything" 
to him to go with them _(R._ 34-36). 

On cross-examination accused stated that at no time while flying 
wer Los Angeles did he make a violent pull-up. He admitted making and 
signing a statement on 2 February for First Lieutenant Robert F. McDermott, 
investigating officer, after being advised of his rights. The statement 
(Ex. 7) was in pertinent pa.rt that on 22 January he did acrobatics over the 
field at Qxnard, · flew over. the area of his home in Los Angeles at about 
5:45 p.m., 11dove downn from north to south, reaching a minimum altitude of 
500 feet, then made a llviolent pull-up", turn~d, flew back over the same 
course from south to north at a minimum altitude of 500 feet, then climbed 
"straight up into the sun", and returned to Oxnard. The next day he 
learned that a bomb was missing from his ship. · _The plane contained no bombs, 
to his knowledge, prior to the take-off; he did not touch the bomb release 
or charge the bombs; and he had no knowledge of arry bomb being ~opped until 
the next day. On further cross-examination accused stated that the vicinity 
of his home is a residential area, and that there is an open field about a 
mile west of his home in which a plane could be landed in emergency. · The 
part of the statement to Lieutenant McDermott about a violent pull-up was 
taken "direct• from the statanent to Major Wilson (R. 36-38, 42-43). 

On examination by the court accused testified that his parents did 
not know he was going to fly over their home. The conversati9n with Major · 
Peck was about a half hour before that with Major Wilson. Accused did not :
fly below 500 feet. He had flown over Los Angeles for years; and in event 
of engine trouble could have reached a place to land. Major Peck told him 
he did not have to make a. statement that would incriminate himself. When 
accused started his first dive from about 9,000 feet he was approximately 
over ~ollywood,. ~d when he 11pulled up" afterward to make a turn he was at 

· about .6, 000 feet (R. )8-42). 

· Mr. Edmond Crooker, flight instructor, who had been flying for 22 
years and had over 5,000 hours, had known accused for two or three years and 
had instructed him. Mr• Crooker considered the ability of accused as above 
average !or. hie age and experience, that he was of 11 sterling11 character, 
and that he had always been truthful. _Reverend Phillip T. Soderstrom, an 
Ep~scopal minister, and Mrs. Margaret Spalty, a neighbor of accu,sed, both 
or lilom bad known him for several years, testified to the good reputation 

· ot accused. Second Lieutenant Hugh F~ Dext.er, who had known accused since 
~ 
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November 1942 and gone through training with him., testified that accwred 
had always been 11at the top of the class" and was the "best pilot in the 
squadron". He considered the -character of accused "very high". It was 
stipulated that "Major Durham"., senior controller of the Los Angeles 
Fighter Wing., would testify that he had found accused to be superior in 

the performance of his duties and eager to accept responsibility and to 
do his job (R. 45-48). 

5. a. SpecificPtion l: On 22 January 1944 accused., a p:i,lot at 
Oxnard Flight Strip, 0.x:nard, California, took off in a P-38 plane at about 
5:00 p.m. for a scheduled practice flight. After doing high altitude 
acrobatics over the field for about 15 minutes, he flew "up the valley"• 
He then decided to fly ·over his home in LOS Angeles, and at about 5130 
or 5:45 p.m. approached it from the north at an altitude of about 9,000 
feet. Accused ca.ire down in a "moderate" or 11 shallowtt dive until he was at 
an alt-itude of about $00 feet near his home, then cootinued south in a 
"modei·ate" climb of ab~t 30 degrees until he reached about 6., 000 feet., . 
turned, and repeated the maneuver from south to north. When accused passed 
in the neighborhood of his home the first time, two three-pound practice 
bombs fell to the ground and exploded,· at a distance of about six blocks 
from each other. They apparently dropped, because of some mechanical _ 
failure. Accused testified that he did not lmow that there were an:, bombs 
in the plane, did not touch the bomb release button, and did not lmow that 
bombs had been dropped until the next. day. 

Accused is not charged with violation of low flying regulatione., 
but with operating a plane in a "reckl-ess ~d careless manner" in violation 
of Arnu Air Forces regulations. Although accused performed acrobatics 
over the field, it is oovious that he was neither charged with nor found 
guilty of reckless flying in so doing. The offense of which he was found 
guilty was in connection with the bomb dropping incident. - The only_evi
dence submitted on, the point shows that accused did l'lot know the plane _con
tained bombs, did not touch the bomb release button, and did not know until 
the next da;y that the bombs had been dropped. There.fore, if· the finding · 
of guilty of the Specification is to be sustained, it must be on account 
of. the marmer of operating the plane, without regard to the presence of the 
practice bombs. 

Altho~h accused testified that he did not make a "violent pull-up11 

in the plane when passing near his home, and the testimony of eye- · 
witnesses terxied to corroborate him, yet there was placed in evidence a 
signed statement in which accused admitted that he did make a "violent .. .
pull-up , and an officer who interviewed him testified that accused said be 

· made one or two "violent maneuvers". Accused made an explanation of how the 
.::eferenee to a "violent pull-up" happened to be included in his statement., 
.slthou.gh he had, not; in fact made .one. .A.s the Board views it, there is· no 
neceseity of determinfog whether the evidMce shows that :accused· did in fact 
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make a violent pull-up; for the reason that accused was found not guilty 
of Specificaticn 2, -which charged him with violating a group memorandura 
by "performing a violent maneuver, to-,ti.t: a violent pull-up, over the 
city of Los Angeles". The effect of th-is findiq; was to establish that 
accused did not make a violent pull-up. 

There remains only the fact established that accused made two 
flights across a residential area of Los Angeles, in each of which he 
·cane down in a moderate dive to an altitude of about 500 feet and then 
proceeded away in a moderate climb. In the opinion of the Bqard, proof 
of these facts does not establish operation of the plane in a reckless 
and careless mann::ir in violation of the regulation. 

£• Specification 4: On 24 January when accused was questioned 
by t:ajor Elmer J. Peck, assistant A-2 officer, Los Angeles Fighter Y[ing, 
about the bomb dropping incident, accused denied that he had flown over the 
Los Angeles area, especially the ~rea in which the bombs had fallen. This 
statement by accused was false. About a half-hour later, after 1'.~ajor 
.i:iugene E. :Jilso.:, an inspector of the Los Angeles Fighter Wing, had ex
plained to him that making a false official statement was a far greater 
offense than violating flying re{;Ulations, accused admitted to Major Wilson 
that he had flown over Los Angeles and the area referred to. The finding 
of guilty of Specification 4 is sustained. 

6. The accused is 21 years of age. The records of the Office of 
The Adjutant General show his service as follows: Aviation cadet from 16 
liovanber 1942; appointed temporar'"J second lieutenant, Anrr;r of the United 
States, and active duty, 1 October 1943. /. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed durinf the trial. 
The Board of Review is of the opinion that the record of trial is legally 
insufficient to support the finding of guilty o£ Specification 1, legally 
suffiGient to support the findings of guilty of Specificati-:m 4 and of the 
Charge, and legally sufficient to support the sentence and to warrant con
finnation of the sentence. Dismissal is authorized upon conviction of a 
violation of the 96th Article of ~far. 

, Judge Advocate 

.• 

,-I 
.. 

-"I
. 

! ..I ._;;/~. ,>: <hv,,~ , Judge Advocate 

--'~o;;,,,,4,/'-lv'"r~--- Judge Advocate---------' 
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1st Irxl.. 

War Department, J.A.G.o., l4 AUG f.~. - To the Secretary of War. 

1. Herewith transnitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of Second 
Lieutenant John L. Eichar (0-755899), Air Corps. 

2. I concur in the opinicn of the Board of Review that the record or 
trial is legal]y insufficient to support the finding of guilty of Specifica
tion 1, legally sufficient to support the findings of guilty of Specifica-
tion 4 and of the Charge, and legal]y sufficient to support the sentence and to 
warrant con.fl..rmation of the sentence. The accused was found not guilty of 
Specifications 2 and 3. · He made a false official statement that he did not 
fly <Ner Lo·s Angeles, when in fact he had flown there on the occasion re
ferred to (Spec. 4). 

3.: Attached to the record of tri~ are a recommendation of clemency by 
one member of the court, a statement of the training, experience and record 
of accused, and a letter in behalf of accused from Major .Eugene E. Wilson, 
Air Corps, a witness for the prosecution. Consideration has also been given 
to a letter from accused requesting clemency which accompanies the record. 

The accused was found guilty of operating an airplane in a reckless 
and careless manner (Spec. l), but the evidence does not support this finding. 
Al.though he flew near his home in Los Angeles at an altitude of about 500 
feet, he was not charged with violation of the regulation forbidding flying 
below 1,000 feet over hcustis and build:ipgs. He was found not guilty of per
forming a violent maneuver over Los Angeles {Spec. 2). It appears that ac
cused made the false statement (Spec. 4) during an investigation of an 
incident in which two practice bombs had fallen from a plane; that accused 
did not krow at the time that there were any bombs in his plane (£ran llhich 
in fact the bombs dropped on account of sonie mechanical failure); and that 
about a half hour later, after the seriousness of a false official statement 
had been explained to him, accused admitted that he had flown over Los 
Angeles• I recommend that the sentence be canfinned but, in view of all of 
the circumstances and of the previous excellent record of accused that the 
execution thereof be suspended during good behavior. ' 

4. Inclosed ~re a draft_ of a letter .for your signature, transmitting the 
record to the President for his action, and a fonn of Executive action carry
ing into effect the recommendaticn made above. 

4 Incls. 
Incl.1-Rec. of trial. l.yron C. Cramer,
Incl.2-Drft. ltr. for sig. s/W. Major General,
Incl.3-Form of Action. The Judge Advocate General. 
Incl.4-Ltr. fr. accused. 

(Finding of guilty of Specification 1 disapprov~d. Sentence confirmed but 
execution suspended. G.C.!.{.O. 469, 1 Sep l944J 

- 8 -



------

WAR DEPARTMENT 
Anny Service.Forces 

In the Office of The Judge .ldvOCc! t.11 General 
Washington, n.c. 

(97) 

2 JUN 1944 
SPJGH 
CM 253783 

...U N IT E D S T A T E S ) INFANTRY REPIA.CEMENI' TRAINING C~ER 
) CAMP FANNIN, TEXAS -

v. ) 
) Trial b;y G.C.M., convened at 

First Lieutenant THEDDEUS ) Camp Fannin, Texas, 20 March 
A. FLEMING, JR. (0-1286811), ) 1944• Dismissal, total for
Infantry. ) feitures and confinement for 

) five (5) years. 

OPINION of the'BOARD CF REVIEW 
DRIVER, O'CONNOR arxi LOTTERHCS,Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, it8 opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge:; and Specifications& 

CHARGE Iz Violation of the 94th Article of War. 

Specification 11 In that· First Lieutenant Theddeus A. Fleming, 
Jr., did, at Longview, Texas, on or about 6 October 1943, 
make a claim aga:inst the United States by causing to be pre
sented to Colonel Herbert Baldwin, Finance Officer, at Fort 
Worth, Texas, an officer of the United States, duly author
ized to pay such claim in the amount of One Hundred and 
Ninety-six Dollars ($196.00), for services alleged to have 
been rendered to the United States by him, the said First 
Lieutenant Theddeus A~ Fleming, Jr., which claim was false and 
fraudulent, in that he, the said First Lieutenant Thaddeus A'. 
Fleming, Jr.t had theretofore on 12 June 1943, authorized.a 

· Class "E" Allotment in the amount of One Hundred and Fifty 
DolJars (~H50.00) per month for an indefinite period of time 
peyable to the United States National Bank; Medford Branch, 

· Medford, Oregon, and did fail to subtract said Class 11E" Allot
ment from said claim, and did receive, on said claim the sum 
of One Hundred and Fifty Dollars ( $1.50.00) more than the 
amount to which he, the said First Lieutenant Thaddeus A• 
Fleming, Jr., ,ras entitled to receive for services from 1 
September 1943 to 30 September 1943, which said claim was then 
known by the said First Lieutenant Thaddeus A. Fleming, Jr., 
to be false and fraudulent. 



(YS) 

. 
Specification 2: Similar to Specification l, except that it 

alleges that the claim was made on or about 31 October 1943 
in the amount of ~196. 70 for October 1943. · 

Specification 31 Similar to Specification l, except that it al
/ leges that the claim was made on or about 6 Jarru.ary 1944 at 

Camp Fannin., Texas, in the amount of t431.J3 for November 
and December 1943, was ·ca:used to be presented to Major J.B. 
McNeely, Fina.nee Officer at Camp Fannin, and exceeded the 
amount due accused by $JOO. 

CHARGE II I Violat.ion of the 95th Article of War. 

Specifications In that First lleutena.nt 'Iheddeus A. Fleming,Jr., 
did, at Camp F'annin, Texas, on or about 14 January, 1944, with 
intent to deceive Colonel James J. Hea, officially state to 
the said Colcnel James J. Hea, that his Class "E" Allotment of 
One Hum.red and Fifty Dollars ($150.00) had been deducted on 
his October pay voucher, or words to that effect, which state
ment was known by the said· t"'irst Lieutenant Thaddeus A. Fleming, 

11E11Jr., to be untrue in that his Class Allotment for One 
Hundred and Fifty Dollars (~150.00) had not been deducted fran 
his Octcber pay voucher. 

CHARGE IIIa. Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant.. Theddeus A. Fleming, Jr., 
did, at Lcngview, Texas, on or about 4 December 1943, with intent 
to defraud, wrongfully and unlawfully. make and utter to Hilton 
Hotel, a certain. check in words and.,figures as follows, to wit: 

Writ ten at Longview, Texas 4 Dec 1943 
PAY TO THE ORDER OF HIL'rON HO'IEL 

Fifteen and· 00/--------DOLLARS 

To Um ted States Nat 'l Bank T .A. F'leming, Jr. 
Medford, Branch~ Medford, Ore. Signature 

(Name of BankJ 

0-1286811· 1st Lt Inf 
Branch Address (Street) 

Harmon Gen Hosp 
City (City) 

and by means thereof did fraudulently obtain from the said Hilton 
Hotel, Fifteen Dollars (9.lil,S.oo), lawful CUITency of the United 
States, he the said First Lieu.tenant TheddeiJ.s A• Fleming, Jr., 
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then well knowing that he did not have and not iqtending that 
he should have sufficient ·funds in the· United States National 
Bank, A'.Jedford Branch, Medford, Oregon, for the payment of said 
check. 

Specification 2: Similar to Specification 1, except that it alleges 
that the check was made and uttered on or about 5 December 1943. 

Specification 3: Similar to Specification 1, except that it alleges 
that the check was made and uttered on or about 11 December 1943 
in the amount of ~45. . · 

Specification 4: Similar to Specification 1, except that it alleges 
that the check was made and uttered on or about 11 December 1943 
t,o Hospital Fund, Hannon General Hospital, in the amount of $11, 
in payment of an indebtedness. 

Specification 5: Similar to Specification 1, except that it alleges 
that ~~e check was :made and uttered on or about 12 December i943 
in the amount of i5. 

Specification 6: Similar to Specification 1, except that it alleges . 
that the check was made and uttered on or about 13 December 1943 
in the amount of $20. 

Specification 7: Similar to Specification 1, except that it alleges 
that the check was made and uttered on or about 13 December 1943 
in the amount of $18.88, for lawful c~?Tency or its equivalent. 

Specification 8: Similar to Specification 1, except that it alleges 
that the check was made and uttered on or about 14 December 1943 

· to First Lieutenant Aloysius H. Haas in the amount of ~56, in 
payment of a debt and with intent to deceive. · 

Specification 9: Similar to Specification 1, except that it alleges 
that the check was made and uttered at Camp Farmin, Texas, on 
or about 5 January 1944 to Fourteenth Regimental Officers' Mess 
in the amount of $22.10, in payment of an account. 

P..a pleaded not guilty to and was found guilty of all Specifications and 
Charges. He vras sentenced to dismissal, total forfeitures, and confinement 
at hard labor for five years. The reviewing authority approved the sentence 
and forwarded. the record of trial for action under the 48th Article of War. 

3. The ·evidence for the·prosecutionl 

.!• Specifications 1, 2 and 3, Charge I: By stipulation there was 
introduced in evidence a photostat (Ex. 1) of an authorization for allotment 
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of pay, signed by accused on 12 June 1943, providing a Class 11E11 allot
ment of ~150 per month for an indefinite period, beginning 1 August 1943. 
The allotment was made to United states National Bank, Medford Branch, 
Medford, Oregon, for deposit· to the credit of accused. By further 
stipulaticn there was introduced in evidence a true copy (Eic. 3) of the 
bank. statement of the account of accused from 14 September 1943 to 14 
January 1944, showing deposits as followsa 14 September, $150; 6 October, 
~150, 6 November, $141.20; 7 Dece!li:>er, $150; and 7 January, ~150. The 
deposits 11as shown for 11 October, December and Januazy of $1,?0 each "except 
the deposit of 6 November 1943, which was in the amount of ~141.2011 , were 
amounts deducted from his pay under the allotment. Al.so by stipulation, 
a photostat (.Ex. 2) of the pay voucher signed by accused on 7 October .. 
1943 for September was placed in evidence. It discloses a claim for $196. 
less a Class "E" allotment of $9.40, or a net amount of $186.60, and is 
stamped paid in the name of Colonel Herbert Baldwin,• Finance Department. 
Accused duly received a check for $186.60 in full payment of his pay and 
allowances for September. In like manner copies of pay- vouchers signed 
by accused were introduced as follow~: photostat (Ex. 4) of voucher dated 
31 October for October in the amount of $196.70 less a Class "E" allotment 
of $9.40, or a net amount of $187.30, stamped paid by Colonel Baldwin; 
and photostat (Ex• .5) of vQucher dated 6 January for Novembe~ and pecember 
in the amount of $431 • .53 less a ·c1ass 11E1• allotment of $9.43, · or a net 
amount of $422.10, stamped paid by Major J. B• McNeely, Finance Depart
ment. lliajor McNeely testified by deposition (Ex. 6) that at Camp Fannin 
officers' pay vouchers are prepared in the finance office as a courtesy; 
that accused presented hi.spay data card showing a Class "E" allotment of 
$9.43; that payment· was made by- check to accused on 7 January in the amount. 
of. $422 .10, 'Which was $300 more than should have been paid; and that 
Major McNeely had no knQWledge of the $1.50 allotment until later (R.10-14). 

£• Specification, Charge II: Colonel James J. Hea, commanding 
14th Training Regiment, Infantey Rcplace!!lent Training Center, Camp Fannin, 
Texas, the. orgaaj.zation of acmsed, testified that on 14 January 1944, in 
the investigation of certain checks of accused 'Which had been referred to 
him sometime before, and after havn1g learned 'that the $1.50 allotment had 
not been deducted from 'the voucher 'for November and December, he inter
~wed accused. After explaining to accused his right not to incriminate 
himself, Colonel Hea asked accused whether the $1.50 allotment had been 
deducted from his October voucher, and accused replied that it had been 
_deducted from that~ voucher. The conversation lasted about five minutes. 
,Then recalled as a witness for the court, Colonel Hea testified that the 
statement of accused that he deducted the $150 from his October voucher was 
in answer t? a direct question. When asked what fn1ance officer "paid it", 
a9cused advised Colonel Hea that it was paid at Harmon General Hospital. 

_In a subsequent co~versation with Colonel Hea accused did not change his . ~~.5~:r1t, nor claim that he had misunderstood the question (R.9, 1.5-18, 
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c~ Specifications 1, l, 3, 5, 6 and 7, Charge III: Mr. Madison 
Schwer, manager of the Huton Hotel, Longview, Texas, who had cashed 
several checks for accused which he,had seen accused sign personally, 
identified the following checks of accused drawn on the Nied.ford Branch of 
the, United States National Bank, payable to the Hilton Hotel, and presented 
to the Hotel a check (Ex. A) dated 4 December for $15; check (Ex:. B) date<1 · 
5 December for $15; check (Ex. c) dated 11 Decanber for i45; check (Ex. D) 
dated 12 Decanber for $5; check (Ex. E) dated 13 December for $20; and 
check (Ex. F) dated 13 Decoober for $18.88. Each of the checks except 
Exhibit F has on the oa,ck a rubber stamped receipt for the amount of the 
check, signed by accused. Mr. Schwer stated that the check for $18.88 was 
in payment of an account in that amount. These checks were deposited for 
collection in regular course of business, and returned unpaid with the 
notation "Insufficient Funds" or "Refer to Maker". Mr. Schwer did not lmow 
whether he personally had cashed these particular checks, although he had 
cashed a number of checks for accused. Four of the checks came back from 
the bank at the same time, and .Mr. Schwer redeposited .them at the request 
of accused, but they were not paid. It was stipulated t~t an employee of 
Western Union Telegraph Company would testify that there was a company 
record of the transfer of $148 from accused to the Hilton Hotel at 6113 p.m. 
on 19 March 1944 (R. 18-23). 

The bank statement of accused (Ex_. 3) show~ the following pertinent 
facts: 14 September 1943, deposit $150, debit $150, balance 11 .0011 ; 6 October, 
deposit $150, debit $150, balance ".00"; 6 November, deposit $1.41.20; in 
November and December, mnnerous debits; 4 December, overdraft of _$2.25; 7 
December, deposit il50, balance $100.40; 9 December, balance $5.40; 11 

,December, balance $4.40; 14 December, balance $3.40; 15 December, balance 
$2.40; 18 Decanber through 6 January, an overdraft; and on dates in December 
not specifically referred to above, no entries (R. 11-12). . 

!!• Specification 4, Charge IIIz Captain J.M. Fuller, Medical 
Administrative Corps, Hannon General Hospital, Longview, Texas, identified a 
check (Ex. G) drawn by accused on the I.iedford Branch of the United States 
Natiollil,l Bank, payable to Hospital Fund, Harmon General Hospital, in the 
a.mount of $11. The check, dated 11 December, was given by accused in pay:.. 
ment of a mess bill. It was given to the bookkeeper, and Captain Fuller · 
did not see accused sign it. The check was deposited for collection in 
regular course, ani was returned marked "Insufficient Funds 11 ~ The state
ment of the bank account of accused for December has been summarized above 
Csee par. Jc). At some time in February Captain Fuller received payment of 
the check (R. 24-25). 

e. Specification 8, Charge III1 · First Lieutenant Aloysius H. Haas 
identified a check (Ex. H), dated 14 December 1943, drawn by accused to 
Lieutenant Haas en the Medford Branch, United States National Bank, -for $56. 
The check was given to him by accused in payment of a loan. Lieutenant Haas 
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cashed the check at the Longview National Bank, but had to redeem it a 
week or two Ja ter· when the bank notified him that the check had been re
turn~d ·marked ttinsufficient Funds". The condition of the bank account of 
accused has been shown above (par. Jc). The check was subsequently paid 
by accused about 17 Marcll 1944 (R. 2b-27). · 

r. Specification 9, Charge Illa First Lieutenant Thomas A. 
Inteso, custodian o:f ,funds of the officers I mess and club of the 14th 
Training Regiment, identified a check (Ex. I) dated 5 January "1943• 
(1944) which accused gave him in payment of a mess bill. The check, . 

. drawn on the Medford Branch, United States National Bank, was for &22.10. 
After-being deposited in regular course of business, it was returned 
marked "Insufficient Funds"; The check was ma.de good on 28 January. The 
statement of. the account of accused in the bank (Ex:. 3) shows that on S 
January 1944 it was overdrawn, on 7 January $150 was deposited and the 
baljmce was $74.54, the balance remained in exc~ss or $22.10 through 10 
January, but was less than that amount from ll -January to l4 January 
(R• 11-12, 27-22). . 

. 4. Accused testified that while he was stationed .at Camp'White, 
Oregon, he opened a bank s.ccount with the Medford Branch or United States 
National Bank arxi made an allotment (Ex. l). A deduction of the allat;
ment was made from his pay· voucher for August. About 1 September accused 
had a shoulder 11 smashed up• and was sent to Barnes General Hospital, -
Vancouver, Washington. ·About:, 17 September he _received a deposit slip from 
the bank showing that $150 had arrived. Accused left Barnes General 
Hospital about; 28 Septanber, and went to Harmon General Hospital, where he 
remained until 11 December, except from about S November to 28 November 
Yihen he was on sick leave. He admitted signing the pay vouchers (Exs. 
2, 4 end 5) which were introduced in evidence. It was his 11idea• that 
the vouchers were paid by the local finance office. When he went to 
Harmon General Hospital .(Longview, Texas) he "couldn/t see arry sense" in 
keeping a checking account at Medford, Oregon, so he did not; deduct the 

,allotment from the pay voucher, and "didnit think they would send it· 
there". He did not receive notice of deposit o:f the allotment for 
Septenher until about S November, as the deposit slip was sent to the 
91st Division on maneuvers, then back to Camp White, and finally to ac
cui;ied. By that time he had signed a voucher for aNovember". He went 
home on leave the day he received the notice, and while there wrote a 
letter to the·bank about 20 November stating that he wanted to close his 
account • 'Vlhen he returned to the hospital he received notice of a deposit 
of $150 for the month of October. He received his first bank statement 
some time in Jarmary. On ll December he was released from the hospital, 
had another leave, and went to a new assignment at Camp· Fannin. When he 
came to Camp Fannin he realized that he "needed to make the~ good•
(R. 31-33, 35) • . 

-6-



(lOJ) 

The onl_y amount h~ had spent was "for the first month". After he 
arrived at Camp Fannin he went to Major McNeely at the finance office, . 
made out. his vrucher, and 11 left the allotment off•. He 11 sent for the money" 
and 11meant to make it good in one payment11 • Colonel Hea called him in and 
censured him about some checks that had been returned. A.bout. a week later 
Colonel Hea called Mm in again and for the first time 11actually" talked to 
accused about the checks. ,Colonel Hea asked him nu· the deductions had 
been map.e arrl I stated no, that I intended to go to the Finance Office and 
return the money". About a week later, approximately 22 January, Colonel 
Hea asked accused whether he had returned the money, to which accused re
plied that he had not, as he had not had 11a n,inute of time" to attend to 
it. Colonel Hea placed him in arrest. Shortly afterward, in February, ac
cused went to see 11Major Vaccaro", who wanted him to make an allotment to 

up 11"make the money he was overpaid. Accused agreed to a suggestion that 
he make an allotment of his Januaey pay, $276, and "get" the remaining $324. 
Later, near the end of Februacy, · when he had not acquired the necessary 
money, Major Vaccaro and Major McNeely decided to deduct his Februa17 pay 
also' VJt;ich would leave him owing only about $50. AiCUSed told them this 
would be all right but did not sign anything. He did not receive pay for 
January and February, and understood it was being withheld 11for that purpose" 
(R. 33-35) • · . · 

When he signed the first two vouchers accused did not know the money 
was going to the bank and thought that if he signed the voucher, leaving off 

· the allotment, the money wruld not go to the bank. After ·he received the 
deposit slip he realized the money was going to the bank and for that reason 
wrote the letter to the bank. When he "got over here" he did not have $150 
"to make it up", so he 11didn1t deduct that11 and was going to "get it to
gether and turn it in" in one lump sum (R. 35-36) • 

As accused recalled it, Colonel Hea asked him if the allotment had 
ever been deducted and Re did not realize that the month of Oqtober was re
ferred to. He used the money from the various ehecks introduced in evi-
dence for general expenses. He used counter checks, had no check book from 
the bank, kept no record of the checks he wrote, arrl in making out the checks 
11understood" that he had money in the bank. It was never his intentiop to 
defraud either the United States or the payees of the checks!. It was his 
understarrling that his _pay was withheld for the purpose of reimbursing the 
Governmmt. When he returned from leave in December he wrote Lieutenant Haas, 
after he tried to close the account, that the check might come back and he 
would make it good, and told Mr. Schwer that one of the checks might cane back. 
As soon 'as m "got" the money, accused made the checks good. He had been in 
the Anny nearly four years, arrl had never been tried by court-martial before 
(R. 36-38 ). . 

·On cross-e.xa.mination accused stated that he knew the September 
allotment was deposited after he received the "bank slip" about 5 November, 
and after that drew against "that allotment". He also drew checks against 
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the October "deduction". When asked -whether he knew that the allotments for 
August, September, October, November and December were deposited in the bank, 
he replied that he did not know that the September and October deposits 
had been made until he received the deposit slip. He did not write checks 
until he received.the deposit slip on 5 November. Prior to that time he 
thought that ii' the allotment ·was not on the voucll,r it would not be pa.id. 
He ,ras paid for October prior to 5 November. He had made the allotment when 
he thought he would be in Oregon, as he had previously lost some mone;y when 
he carried his pay in cash. After he knew the money was going to the bank, 
after 5 November, accused wrote checks.- He wrote none before November. 
He admitted that the deposits on the bank statement were from the allotment. 
When he signed a voucher for November and December he did not mention his 
a.llot.ment of $1,0. He knew that the money had been deposited but knew that 

· he was going to pay the whole amount back in a lump sum at one time•. Before 
Colonel Hea•s investigation, accused told lrlJl1 that he (accused) had been 
overpaid and was going to pay 11them" back. Colonel Hea asked if any 11de
duction had been made" and accused replied "yes•; he asked "had the money 
been deducted11 and accused replied 11no 11 • On a Ja ter occasion Colonel Hea 
asked •ii' any.deducti~ns bad been mada11 and accused replied that they had 
not, except for August. Accuaed believed that Colonel Hea was confused 
(R• .38-42). . 

. Accused admitted writing the nine checks and stated he thought he 
had enough money in the bank to cover them. He did not keep a record or 
them and did not realize they came to "such sn amount11 • He did not learn 
that the check to t~ officers I mess -was returned until shortly before 1 
February and made it good at once. He paid the Haas check on 17 March. 
He learned that the Hilton Hotel checks had been returned, some time in 
January, and gave the money to the guard to pay them on 17 March. The money 
was telegraphed to the hotel on 19 March. He knew it is the responsibility 
of an officer to know that his pay voucher is correct, and in signing the 
first two he thought 11it was correct11. Yfmn he wrote th 8 bank about · 
closing -the account., he stated that after the funds had been used he would 
not deposit acy more. He did not write to the finance officer about the 
allotment (R. 42-4.3, 48). 

On examination by the court accused stated that he did not read the. 
~:1c~er he signed in January, btlt realized then that the money was going to · 

8 ank, and knew that the deduction should be made. lie was going to get 
$600 in one lump sum and return it to Major McNeely. When Colonel Hea 
!:~~fo!°elh~~ ~~se~~dexcited., and did not understand the conversation 
but , • no remember making the statement about October 
He remembered stating that the allotment had been deducted for .August ' 

. had been an officer since 6 Ju1JT 1942 (R. 4.3-48). • 

It was stipulated that a Western Union receipt; sho d · nt, b 
accused to the Hilton Hotel of $148 at 6s09 p.m. on 19 Y..arc~e(R:~. Y' 
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5. a. Speci!icationa 1, 2 and ), Charge Ia On 12 JUDe 1943, while 
stationed-at Camp 'lhite, Oregon, accused made a CJ.ass E allotment to the 
lhl.ted States National Bank, Medford Branch, lledtord, Oregon, for credit to 
his account, 'in the amount of $1.50 per month for an inde!inite period be- . 
ginning l August 1943. Proper deduction of the allotment was made !~m his 
Au.goat voucher, am $150 was' credited to his account in· the, bank on l.tt 
September. The. allotment for the next four mcnths waa duly paid to the 
bank and credited to his account as .follows: 6 October 1150, 6 November 
$141.20, 7 Deceaber $150, and 7 January $150. About .5 November accused re
ceived a deposit slip from the bank shorlng the deposit of 6 October, and 
about 28 November received notice o.f the deposit of 6 November. About l", 
SeptEmber accused had gone to Barnes General Hospital, Vancouver, Washingtcn, 
as a result of a shoulder injur;y. He went to Harmon General Hospital, 
Lc:ngview, Texas, about 28 September; and remained there until ll December, 
except from about 5 November to 28 November 'When he ns on sick leave. On 
11 December he 1'18.S released !rom the hospital, took another leave,· and went 
to a new. assignment at Camp Fannin,.Texas. 

About 7- October, 'While at Harmon General Hospital, accused signed 
and l!IUbmitted hi _s September pay TOUcher, 'Wit.hout deducting the allotment, 
and received pqment thereon. About )1 October he signed and submitted his 
Ootooer voucher 'Without deducting the allotment. After going to Camp Fannin, 
he signed and aubmitted his P8'1' voucher for NOTember and December, about 6 
January 1944, 'Without deducting the allotment and received payment· thereon. 
While his allotment wae in effect, so that the amount thereof was being 
paid to the bank each month to the credit 0£ accused, it was his responsibility 
to deduct the amount or the allotment from hi8 pq vouchers (see AR 3.5-5520). · 
Ey failing to make the deduction for the months stated above, accused sub
mitted false cl.aims against the Governnent. to the extent that he ·was being 
paid b.r allotment. .· 

Accused admitted. that -when he submitted his voucher for November and 
December at Camp Fannin (Spec. 3), he knew the allotment should be deducted, 
but claimed that "'it wa~ his intention to obtain $600 and repay the double 
paymnt of $300 included in that voucher, along with the double payment in 
the two pzeced:ing vouchers, in one lump sum.· His f"-udulent and wrongful 
act of knowingly submitting a false claim .for pay is not excused b;r any 
intention he may have had thereafter to reimburse the Ooverrunent. 

Accused testified that, pr.tor to receiT~ notice (about .5 November) 
of the deposit of bis September allotment of $1.50 to his· credit in the bank, 
he thought that if' he signed ·a voucher, leaving o.rt the allotment, the money 
would not go to the bank~ . I.r this testimorv- stood alone, it might be 
acceptable.as show:ing want·or knowledge that his vouchers (Specs.land 2) 
azs submitted (prior to 5. November) were false, although it is difficult to 
believe that an of!icer ,-who had held his earim.ission · and been on active duty 
~or about 1.5 months could have a bona .fide belief to that e.f!ect. However, 
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when it is noted that accused drew checks against ·his allotment 'When he · 
learned that it had been deposited, and that, approximately two months 
after he admittedly knew that he was under the ooligatim of deducting the 
allotment, he went to a new station and again submitted a voucher without 
making- the deduction, the Board- of Review is satisfied that the vouchers . 
for Sept.en.ber and October were known to be false when sul::mitted. otherwise, 
accused would not have dra1Vn checks against the allotment and would have 
made proper deductions for November and December after learning that he had 
eIToneously submitted the first vouchers. When he submitted the voucher at 
Camp Fannin (about 6 Janua:ry) p.ccused had not yet been questioned by his 
comanding of!icer about the double payments, and he did not consult with 
finance of!icers abou:. reimbursing the Government until after such · 
questioning. 

The deposit of 6 November, (october allotment) was in .the amount of 
$141.20 for sane umisclosed reason, when the allotment in effect at the 
time was $150. T~ Board is of the view that the variance was ilmnaterial. 

The Board of Review is of the opinion that the guilt of accused 
under these Specifications 1VaS shown bey-om 8.I\1 reasonable doubt. 

£• Specification, Charge II1 Colonel ~runes J. Hea, commanding 
officer of accused at Camp Fannin, testified clearly and. positively that . 
on 14 January :1944; after learning that accused had not deducted his allot
ment from his voucher for Novenber and December, he asked accused 'Whether 
the $150 allotment had been deducted !rem his October voucher. Accused re
plied that it had been_ deducted from that voucher. In fact, accused had not 
made the·deduction on his October voucher submitted at Hannon General Hospital. 
The denial of ~ccuse.d ·that he ma.de this false· statement to Colonel Hea was 
not clear cut, but consisted of various comments, such as ·that he did not 
realize that Colonel Hea was referring to October that he (accused) told 
Colonel Hea be ha~ not made the deduction except for August, that coionel H~a • 
was confused in his testimoey, and that accused was excited when Colonel .. 
Hea talked to him. 'Iba Board of Review is satisfied fran the evidence that 
a:cused made the false statemmt as alleged. The making or a. false ofti- -
cial statement is a yiolaticn of the 9.$th AJ;°ticle of War. . · ·. · .. ··. ·· 

C The coort foun:i accused guilty of Specifi~ation l and Specification.2 , harge II, when in fact he wa.s arraigned on and pleaded to only a single 
~pecification under Charge II. This errClt" is not prejudicial, as the find
ings of guilty of two Specification, obviously include that en which accusedrs ~raigned, and that part of the findings referring to a non-existent 
pec1ficatiQn is a nullity and will be ignored. , 

.£• Specifications 1 21 3 5 6 d 7 Cha 
and uttereq to the Hilton Ho~l 1o:i· ~ an , rge IIIa Accused drew 
account in tlie United States NationJ1~ T:!:~r~h;;:snchdrawnMdfon hdisOr 

:· , , e or , egon, 
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· as followsa 4 December 1943 for $15 (S~ec. L), 5'December for $15 ) 

(Spec. 2), ll December for $45 (Spec. 3), 12 December for $5 (Spec. 5 , 
13 December·for $20 (Spec. 6), and 13 December for $18.88 (Spec. 7). 
Accused received cash for the checks, except the last, which was given in 
payment of an account. The checks were deposited for collection in• 
regular course of business, but were returned to the payee unpaid. From 

· 4 Decanber thrcugh 6 January the account of accused was either over- , 
drawn, or contained a balance less than ~5, except that on 7 and 8 De
c001ber the balance was $100.40 and on 9 and 10 December the balance was 
$5.40.. Accused reilli:>ursed the hotel on 19 March 1944. 

·Accused testified that the only amount he had spent was "for 
·the first month 11 (presumably the August allotment;) and that. h~ drew no 
i checks on his account; until he received a deposit slip on 5 November show
pig the deposit of his September allotment; ($150 on 6 October). He also 
testifi~d that after 5 November he drew checks against his September' 
~llotment and his October allotment. The bank statement (Ex. 3) 
~orroborates his testimony that he began drawing checks after 5 November. 
All or. the checks drawn aga:inst the account during November and December 

.are· eh011?1 to have been charged against the allotment deposit of $141.20 
·on: 6 'Novenber (for October) and $150 on 7 December (for November), re- . 
~ing in an overdraft of $ll.46 at the end of December. The deposit of 
tlSO on 14 Septsnber (tor August.) and the deposit of $150 on 6 October 
(for September) are ottset by debits of the same amount on the same dates, 
as shown by the bank statement, resulting in a net balance of •.oon on 
these' two dates •. The nature of these two debits is completely unexplained 

. in the record, so that it is not shown whether they were made by authority 
of ·accused or came to his notice. · Accused testified that he was notified 
of tm~e deposits, but did not refer to the offsettirg debits. He'also 
testifi~d that in drawing the checks he "understood• that he had money in 

. the bank, ani did not intend to defraud. He admitted that he kept no 
record cif, the checks he wrote and stated that he did not realize they came , 
to 

11
such .ian amount".• Too checks involved in the Specifications under · 

discus&io* SJl}llllnlied l;o. ~OJ.88, and those involved in all Specifications·, 
including 'these, $207 .98. Ir- accused knew that the deposits of 14 
September and 6 October had been withdrawn, he obviously drew these checks 
with knowledge that, they would not be paid•. To the contrary, if he lmew 
an'.cy" that t~se _deposits had been made to his credit, and not that they 
bad been withdrawn, it would appear that he reasonably believed that his 
checks muld be honored. - . . 

· An accused is ;properly chargeable with knowledge of the status· · • 
· of his bank account (CM 202601~ Sperti, 6 B.R. 171). Although the debits 

~o the account of accused on l1i ~eptember and 6 October are not explained 
1!l the record, the Board of Review is of the opinion that the facts lead 
to the inference that accused knew that the deposits of those dates had been 
withdrawn, and that he had m remaining balance, in accordance with the 
rule stated above. Ac~used inferenUall.y admitted that. he had spent the· 
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August allotment, deposited to J::n.s account on l4 Sept,eni>er, which the b_ank 
statement sholl'S was withdrawn on the same day. If' accused used the money, 
he knew it did not remain in the bank regardless of' the absenc·e ot ex
planaticn of how the money was- 'Wi.thdra1m. · The entries of' 6 _Oct9ber were 
the same as those of' 14 September, and were undoubtedly records of simi
lar transactions. Having lmowledge of one, accused is bound to have had 
knowledge of the other. His drawing of numerous checks only ~tar 5 
Novanber is accounted for by the .fact that he knew that on or about that, 
date his October allotment wOlld reach the bank. / 

This result is not in cai.fllct w.i.th the Board's opWon in cM .. 
2.36070; wanner (2 Bull.· JAG 384-385), 'Where the record showed affirma
tively that the acco~ -had been _closed by a debit entry made by the'bank 
and that accused had no _knowledge of it. In the present. case, the proof 
did not; ·shaw such facts, and accused made no claim that the two deposits 
had been cancelled without his kmwledge. The Board of' Review is of the 
opinicn that under the circumstances accused. was chargeable with knowledge 
of the status of his account, aDQ that the record of trial sustains the 
findings of guilty of these Specifications. 

· d. · Specifications 4, 8 apd 9, Charge Ill• .A.ccused drew and uttered 
checks dra,m al his bank account as follows& ll December to the Hospital 
Fum, Harmon Gmeral Hospital.,· for $11, in pa~l!nt~ o_r a mess bill (Spec.4); 
14 December io First Lieutenant; JJ..oy-8ius H.Haas for $.56, in payment of a 
loan (Spec. e); an:i 5 January 1944 to the officers' mess for $22.10,. in 
payment of a mess bill (Spec. 9). The checks llhen deposited for collection 
were returned marlted "Insufficient. Funds". Accused subsequent~ paid the
checks • · The bank balance of accused was less than. $;LJ. from· 11 December 
through 6 Janua.1"', in- excess o£ $22.10 from 7 January through 10 January. 
and less than that amoum; thereafter. For the reasons stated above 
(f81'• 5.2.) the Board of ~view is of the opinion that the record of trial 

· sustains the findings of guilty of these Specif'icationa. · The fact that there 
ns sufficient money in the bank from 7 January to 10 JanuaJ:7 to pay the 
check drawn on 5 January does_ not. constitute a defense,-' as it was not kept 
there sufficient~ lc:ng _to make the check good on presentation in regular 
course of_ business.. Since accused did not leave this deposit avail.able to 
m~ t~s che~, it .cannot be assumed that he intended the check to be 
P • he balance was · inadequate when the check was drawn. 

The At ~ ~ccused is 25 years or age. The records of the Office of . 
u meral. show his sel"Y'ice as f9llowss Enlisted servj.ce from 

. ~9 Juq 1940; appointed temporary seccnd lieutenant, A;nrry of the Unitedt!:'tes, i'ran Oi'ficer C~didate School, and active duty,_ 6 Ju~ 1942; 
~t~J:anoted to first li~utenant, J.J:_nrJ- or t~e United States, 18 
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7. The court was legally constituted.· No errors injuriously affect
ing the swstantial rights of the accused were committed during the 
trial. The Board.of Review is of the opinion that the record of trial 
is legal;ty sufficient to support the findings of guilty and the sentence, 
an:l to warrant confirmation of the sentence.· Dismissal is authorized 
upon conviction of a violation of the 94th.or 96th Article of War, and 
marxiatory upon conviction of a violation of the 95th Article of War. 

-.~......__....._=----.__._p}i,_~_. __·___, Judge Advocate _/Lc..v,t.J 

- ' . . 1, (' I 
/ r::, . ·1 I/...,., '.~.. '--·, It - - . •vL.•

'/ :JZ,'i,lvr.- .' : '·' v-..,.--vv~ - , Judge Advocate 

: 
---4'E'*I-+--.-----------,Judge Advocate 
.~~. 

- 13 -

http:Board.of


(110) 

1st Ind. 

War Department, J.A.G.o., - To the Secretary.'of War. 
8 - JUN 1944 

1. Herewith transmitted for.the action of the President are the 
record of trial and the opinion of the Board of Review in the case o£ 
First Lieutenant Theddeus A. Fleming, Jr. (0-1286811), Infantry. 

2. I concur in the opinion of the Board of Review that the record of 
. trial is legally sufficient to support the findings· of guilty and the 

sentence and to warrant ccnfinnation of the sentence. The accused ·submitted 
three pay vouchers wich were known to be false in that a Class E allot
ment of $150 per month was not deducted (Chg. I), made a false official 
statement that he had deducted the allotment from one of the vouchers (Chg. 
II), and wrongfully made and uttered nine chec):{s aggregating $207.98 with· 

1 know-ledge that his bank balance was insufficient to pay them (Chg. III). 
I recomm~nd·that the sentence to dismissal, total forfeitures, and confine
ment at hard labor for five years be confirmed but that the period of 
confinement be reduced to two years, and that the sentence as thus modified 
be carried into execution. · · 

Consideraticn has been given to a letter dated 25 March 19L4 froin 
Honorable Kenneth McKellar, United States Senator, to The Adjutant General, 
inclosing a letter from the father of accused -requesting clemency. 

3. The United States Di~ciplina:cy Barracks, Fort Leavenworth,· Kansas, 
should be designate~ as. the place of. confinement, · 

4. Inclosed are a draft of a letter for yo;r. signature~ transmitting 
the record ·to the President for his action, and a form of Executive action 
carrying into effect th~ recommendation made above. 

Myron c. Cramer,
4 Incle. Major General,· 

Incl.1-Record of trial. The Judge Advocate General. 
Incl.2-Drft. of.ltr. for sig.

s;w. 
Incl.3-Fonn of Action. 
Incl.4-Ltr. fr. Hon•. McKellar, 

25 Mar.L4, w/incl. 

(Sentence confirmed but confinement reduced to two years. 
G.C.M.O. 364, · 17 Jul 1944) .. 
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WAR DEPARTMENT 
Anny Servi.ca Forces 

In the.Office of The Judge Advocate Gene~al 
Washington, D.c. , 

SPJGN 
CM 25.3795. 

2 6. APR 1944 
UUITED STATES ) SECOND AIR FORCE 

) 
' v. ) Trial by, G.C.M~, convened at 

) Arnry Air Base, Sioux City, 
Second Lieutenant V~RUON D. · ) Iowa, 25 March 1944. Dis-
MUS'rON (0-686198), Air Corps. ) mis sa.l and total ibrfeitures •• 

------· 
OPINION of the OOARD.OF REVIEW 

LIPSCOMB, GAMBRELL and GOLDEN, Judge Advocates 

1. The record of trial in the c11111a ,ot the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judg.e Advocate General • 

.2. The accused was tried upon the following Charge and Specifi
cations:· 

CHAR.GE: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Vernon 
D. hl'uston, Replacement Pool, 393rd Combat Crew 
'I'raining School, did, at Sioux City, Iowa, on 
or about 12 February 1944, with intent to de
fraud, falsely make in its entirety a certain 
check in the following words and figures, to-'Wit: 

Woodbury: County Savings Bank, a,-6 No.___ 

Sioux City, Iowa. ____ __________.... __2...._/12 19..,.44..-

http:OOARD.OF
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Pay to the Order of J.C. Penney Co • $25.00 

~ Twenty Five and no/100---..:._--~---Dollars 
~ With Exchange and collection charges 

. 
Woodbury Co. Saving Bank~ 

Sioux City,. Iowa ) Irving C. GC,ldfarb 
. S C Arrrry Air Base 

"Which said 
. 

check was 
. 

a. wr:I.ting of. a private nature., 
which might operate tq the prejudice of. another. · 

Specification 2: In that Second Lieutenant Vernon D. 
Muston, Replacement rool, 393rd Combat Crew 
Training School, .did., at Sioux City.,-Iowa., on or 
about 12 February 1944., with intent to defraud., 
"Wil.i'ull.y., unlawf'ully., and feloniousiy utter as 
true and genuine a certain check in words and 
figures, as follows:· · · 

. \ . . . -

Woodbury County Savings Bank 41-6 No_ 

Sioux City, Iowa._ _.:;:2""'/1=2;;:;,----'----=1=9=44:::<..___ ~ . 

Pay to the Order Qf .::;J..:.._C;..•:-.:P..::e:::n:.:nea:.y"--'Ca.::o;.=•___....ft::::2:.::.5;..•.oo::.::...__ 

Twenty;_Fi ve and no /100---·-.--------Dollars -
With Exchange and collection charges~\ 

' . .,., 
Woodbury Co. Saving Bank ) 

} 
Sioux City, Iowa ) Irving C. Goldfarb 

SC Army Air Base 

a wtiting of a private nature, 1Vhich might operate 
to the prejudice of another; vmich said check was., 
as he., the said Ll:eutenant Vernon D. Muston then well 
knew; falsely made and foreed. 

He pleaded-not e;uilty to and was found guilty of the Charge and its 
Specifications. He was sentenced to be dismissed the service and to 
forfeit all pay and allowances due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. · 

'; 
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J. The evidence for the prosecution shows that between 1730 and 
1800 o'clock on 12 February 1944 a second lieutenant entered the J.C. 
Penll;zy'Store in Sioux City, Iowa, and requested the assistant manager 
of the store to cash a check for him to be drawn upon a blank ·. check 
which he presented. Beine asked for identification, he presented an . 
.A:rrrry Air Base pass bearing the written name of Irving c. Goldfarb 
which was under the pJ.astic glass cover of a compartment in his bill-. 
fold. The assistant manager, at the second lieutenant's request, 
filled out the check; the second lieutenant signed it with the name 
Irving C. Goldfarb; and it was then cashed for the i'ull: sum of $25 
in which amount it had been drawn. This required about five or six· 
minutes during which the assistant manager engaged the second lieutenant 
in conversation and had ample time to observe him care:fully. The check 
wap dishonored by the bank upon which it was drai'lll·because there was 
"no account" with such ban,k for its payment and the J. c. Penrey Company 
paid its bank the amount of the check when it was r~turned on 14 February 
1944. On the latter·date the assistant manager by telephone conversed 

.with Second Lieutenant Irving C. Goldfarb who was stati.oned at the Army 
Air Base, Sioux City, Iowa, and, after explaining how the check had 
been cashed, was advised that Second Lieutenant Irving C. Goldfarb ha.d 
not signed or cashed the check and that the assistant manager should .. 
contact the Provost Marshal 

0 

at the base. -Thereafter, on 11 March 1944, 
the assistant manager recognized the accused on, the'. street in Sic,ux 
City and caused his apprehension. He was positive in his identifica-. 
tion of the accused as the person who had cashed the check., which was 
admitted into'evidence (R. 6-21; Ex. "A"). 

Second Lieutenant Irving C. Goldfarb testified that on or 
about 3 February 1944 he bad left his Class A pass, bearing his written 
name thereon but not his signature, in accordance with .the rule of his 
organization, in the pass box. in the orderly room. · lte had not there
after seen or. used the pass and, after the telephone conversation•with 
the assistant manager on 14 February 1944, he had ascertained that his 
pass on such date was missing. .He denied ever having seen the check 
involved before except during the investigati.on, that he had. written 
t~e check or had authorized the .accused or any one else to write it 
and that ha had an account with the bank upon which the check was drawn. 
He wrote his signature five times upon a sheet of paper which was ad
mitted into evidence (R. 21•24; · Ex. B); 

.· .· During the investigati.on the accused., after explanation of his 
right$· under Article of War 24, wrote in his own hand the hame Irving C. 
Gold.farb nine times upon a sheet of paper which was, also adnitted into 
evidence. · A bank teller with limited experience and qualifications as 
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. a handwriting expert·was permitted, ~ver the objection of the defense, 
· to testify that in his opinion the. signature on the check w~s the same 
as that written by the accused and that they were written by the same 
person (R. 27-32; Ex. C). . · , '. . 

4. The accused, after explanation of his rights as a witness, 
testified.· He denied ever having been in the J. C. Penrw Store and 
having signed the name Irving C. Goldfarb to the ell.eek. Je presented 
three of his checks in the amounts of $15, $15 and $20 dated 16, 18 

· and 19 February 1944 drawn on his bank at Bronte, Texas, which' had been 
cashed by the Sioux City Anny Air Base Officers' Mess and paid by his 
bank~ Also telegraphic money order receipts shoydng the transmission 
of $100 on 4 February 1944 and 45200 on 28 February 1944 to his bank 
were admitted into evidence as was also his bank statement .showing 
balances of $209.75. on ~ February 1944 and $159.75 on 15 March 1944. 
The perforated paid stamps on the three checks ·and the bank state
ment. show that the three checks above mentioned were paid after l March 
1944. A telegram from his bank advising that on 11 February 1944 his 
balance was $72.50 was also admitted into evidence (R. 33-38; Def. 
Exs. A-G). . . · 

Upon cross examination the accused admitted that his bank ac
count had been initiated w.i.th the deposit on 4 February 1944. He,' while . 
denying that he had been in financial difficulties between land 12 
February 1944, also admitted having. boITowed ~)50 f~m the Red Cross in 
January 1944.1 which he had paid soon after l February 1944 (R. 36-38). 

5. Specifications l and 2, respectively, allege that the accused 
at. a designated time and place with intent to defraud, .falsely made in 
its entirety a certain describe.d check and that at like time and place 
with intent to· defraud, willfully, unlawfully and .i'eloniously he uttered 
the same described check as true and genuine knowing that it was falsely 
made and forged. The offenses alleged are, therefore, those·: of .forgery 
and utterine a forged instrument which are two separate and· distinct 
offenses even though arising out of the sal'IJ3 transaction (C-M 129113 
{1913) Dig. Ops. JAG 1912-40, Sec. 451 (25)). Forgery is defined as 

. 11the false and fraudulent m9.ldng or altering of an instrument which 
· would, if genuine, apparently inpose a legal liability on another or 

change his legal liability to his prejudice" and, consequently, •sign
ing another I s. name to a check with intent to. defraud is forgery" · 
(M.C.M., 19281 par. 149j.). The offense of uttering a forged instru- . 
ment requires that the accused have knowledge that the instrwnent is 
a forgery and that he have an intent to defraud which may be implied 
where knowledge of the falsity of the instrument is shown (M.C.M., 19281 
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par. 152£). The latter offense is· violative of Article of War 96 
and' the former, although appropriately chargeable as violative of 
Article of Wa_r 93, is likewise vioJative of Article 0£.War

0 

96'be
cause it is clearly cortduct of a nature to bring discredit upon the 
milita~ service (M.c.u., 1928, par. 15212., and CM 181657, 182433., 
182706 (1?28), Dig. Ops. _JAG, 1912-40, Sec. 454. (96)). -

The evidence for the prosecution establi~hes · conclusively 
eYery el~ent of the offenses charged. The assistant manager of the 
store where the check was cashe~ positively identified the accused as 
the officer who represented himself as Irving c. Goldfarb and who 
signed such name to the check which had been filled out by him at such 
officer• s direction. The check was the"re£ore made in-its entirety by 
the· accused acting in part through the assistant manager as his agent. 
The testimony of'Second Lieutenant·Gold.farb definitely.brands the.check 
as a .forgery .and shows the ~e~ .it,l. which his _pass could have been 
acq,lired by the accused to aid him in his unlawful design. The_ hand"'.' 
wtj.ting samples_ were undoubtedly· compared by_ the court and such c9m- · 
parison with 'the testimony _of the bank teller., 'Which was admittedly 

' of limited value., supplemented the ·testimony-."of Lieutenant Goldfarb 
so that the accused's guilt of the .alleged- forgery was established 
beyond a reasonable doubt. Hii;s guilt likewise, of the offense of 
uttering, such forged check, was similarly'. established by the· same evi
dence because having forged the signature ,of the check, the accused 
~aw it was a· fbrgery and. from sue~ knowledge his. fraudulent :µitent 
i~ compellingly implied even if it had not been directly shotm by his 
having secured the ·cash .for the forged instrument. The accused sought 
to fortify his denial of the commission of the two of.fenses by show-lng 
that he had no motive to commit them because he was not financially 
emba1Tassed at the time. . The evidence submitted by him, when . ex2!!'.ined 
and'analyzed not only wholly fails to establish his contention but on 
the contrary shows that. at the time he quite probably was without ade
quate funds 'Which is further con.firmed by his admission, upon cross""'. 
examtnat:i.t>n, that. during the preceding January he had been required to 
borrow ,so ..from the Red Cross. Even the accused's categorical denial 
ot· the offense was therefore weakened and the court., as it was entitled., 
elected to.disbelieve his testimony. It follows., therefore, that the 
evidence conclusiirely supports the findings of guilty of the Charge 
~d its t-wo ,Specifications. ' · 

.--~6: The: accused is. about 'Z"/. years old. The War Department re
cords show that he ·has had enlisted service from 3 March 1942 until\ 
15 July 194) "IV'J::en. he ,was -commissioned a temporary second lieutE}n~nt 
upon com.pletiol.\ of Officers'· Candidate, School. and that he has had · 
act.ive d1~ty ~s an officer since th4\ ),iat.t.a.,.. date. 
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·7. The court was legally constituted. No errors injuriously· 
affecting the substantial rights of the accused were committed during. 
the trial~ For the reasons ·stated the. Board of Review is of the op
inion that the record. of. trial is legally sufficient to support. the· 
fincings of guilty of the Charge and, its Specifications and the sen.! 
tence and to warro.nt confirmation thereof. Dismissal is authorized 
upon conviction of a violation of Article of Yfar 96. · 

·.~ t~AdvoC•ta. 

(dgt-~ d: ~--~udge Advocat~~ 

http:warro.nt
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SPJGN 
CIJ 253795 

1st Ind. 

War Department, J • .A.G.O., 
Ay. nA - To th~ Secretary of Ylar.

6 ·· M 1~4 - .· 

1. Herew.i.th transmitted for the action of the President ar~ 
the record of trial and t.he opinion of the Board of Review in the 
case of Second Ll.eutenant Vernon D. iJuston (0-686198), Air Corps. 

2 •. I concur in the opinion of the Board o:r Review that the· 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation thereof. I·recommend that· the 
sentence be confinned but that the forfeitures be remitted and that· 
the sentence as thus modified be ordered executed. 

J. Inclosed are a draft of a letter for your sienature, trans-: 
mitting .the record to the Pt-esident for his action, and a form of 
Executive action designed to car:ry into effect the foregoing recom-

. mendation., should such action meet with; approval. 

Myron C. Cramer, 
Hajor General, 

The Judge Advoca to General. 

3 Incls. 
Incl 1 - ::iecord of trial. 
Incl 2 - :::)ft. of l tr.· for 

sig. Sec. of ~·rar. 
Incl 3 - Fonn of }:;xecutive 

action. 

(Sentenc~ confinned but forfeitures remitted. G.C.M.O. 381, 18 ·:.tul l944) 

- 7 -
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WAH. DZPf;.:,.'Q_T:.~T 
.\rmy Service Forces 

In the Office of The Judge Advocate General 
'iiashington_, D.c. (119) 

SPJGQ 
CM 253862 26 APR 190 

UNITED S'i'-AT~S . 44TE mFAfiRY DIVISIOH 'I 
) 

v. ) Trial by G.C.7,;., convened at. 
- ) 1\PO 44, c/o Postmaster, 

Second Lieutenant C,\P.L C. ) Shreveport, Louisiana, 28 
SCHTJLZ, JB.• (011837€:o), ) Larch 1944. Dismissal. 
Field Artillery. )· 

OPTIHON of the BOAW OF REVEi'l 
ROUNDS, !{EPBTJPJiJ and IBEDERICK, Judge Advocates. 

1. The Boo.rd of Review has eY..a.,-,ined the record of trial in the 
case of the officer named above, and submits this, its opinion, to 
The Judge iidvocate General. 

2. The accused -was ~ried upon the following Charges and Speci-
fications: · 

CHAR.GB I: Violation oi' the· 85th Article of ;'iar. 

Specification: In that Second Lieutenant Carl c. Schulz 
Jr., Battery ncu, 217th Field Artillery Battalion 
was, at Leesville, Louisiana on or about 4 I.arch 
194'~, found drunk while on duty, conducting two en
listed men to Camp Polk, Louisiana, for physical 
examinations and returning them to their organiza
tion. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Carl C. 
Schulz Jr., Batter-J 11C'', 217th Field Artillery 
Battalion, having received a lawful order .from 
M3.jor Harrison Garrett to take two enlisted men 
to Camp Polk, Louisiana, for physical examinations 
and to return directly to ~pe Battalion area upon 

· completion of the exar.1inatfons, the said i'.ajor 
P.arrison Garrett being in the execution of his 
office, did, at Leesville, Louisiana,,on or about 
4 March 1944, fail to obey the same. 

Specification 2: (Finding of not guilty.)_ 
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Accused pleaded not guilty to all Charges and Specification·s, and was 
found not guilty of Specification 2, Charge II, but guilty of all 
other Specifications and Charges. No evidence of previous convictions. 
was mtroduced. Accused was sentenced to· be dismissed the service . 
and -to forfeit all pay and allowances due or to become due: The re
view:ing authority approved the sentence but remitted so much thereof 
as relates to forfeiture of all pay and allovances due or to become 
due, and forwarded-· the record of trial for action under Article of; 
War 48. -

3. .The competent evicience for the prosecution may be surmns.rized 
as follows, 

On 4 March 1944, First Lieutsnant Roy A. Clardy, Battery . 
Commander of ncn Battery, 217th Field Artillery Battalion, with which 

· organization accused was assigned to duty (R. 7, 14), placed accused 
:in charge of a detail of two enlisted ·men who were being sent from 
their battery area, APO 44 in the vicinity of Shreveport, louisiana, 
into Camp Polk, Louisiana, for physical examinations for paratroops 
(R. ?-14). Before leaving for Camp Polk, accused reported to ~ajor 
Harrison Garrett, Executive Officer of the 217th Field Artillery 
Battalion, at approximately 9:30·or 9:45 a.m., advised that he (accused). 
was ta.king two men from his battery to. Camp Polk, and asked if he 
should have a pass or other authorization (R. 7). Major Garrett 
replied that he would need no pass, as h.e would be on duty status 
while taking these ·soldiers for physical exam:inations, and instructed 
him in these words: "You shall return immediately upcn completion of · 
the physical examinations", and ."indicated to him that returning im
r.iediately meant there would be no stops on the waytt {R. 10, 11). The· 
agreed route of travel passed through Leesville, Ia.. i.ajor Garrett 
asked accused if he understood the ·instructions (R. 7) and. accused 
replied that he did. .A.ccused departed for Camp Polk, Louisiana, at 
approximately 10:00 a.m. (R. 7). 

The if attention havin~ been attracted by m:i,.litary police -from 
anothe:r,~rganization talking to three men from the 44th Division on 
the main street of Leesville, Louisiana, near the Victory Cnfe, at 
approximately four o'clock in the afternoon of 4 March 1944, Second 
Lieutenants Melvi...n N1del and Herman L. Brake, 44th Division Hilitary 
Police Platoon, Louisiana Haneuver Area, who were together, approached 
and saw that accused and two enlisted men were the person1;1 involved 
(R. 18, 19, 27, 28). Lieutenant Nadel described accused's condition 
at that time as 'being quite "upset", he was swaying and swaggering, 
his "manner of speech ,.,as very hazy", his al)pearance unkempt, and he 
did not seem to have control of any ·of his faculties. In Nadel' s 
opinion accused was d!'W1k (R • .2)). Lieutenant Brake testified th.at 
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on this same occasion accused's face was flushed, his uniform dis
heveled, he was weaving back and forth, saying nothing, and in his 
opinion a.ccu,sed was drunk (R. 29, 30). · · 

. Either Lieutenant :Mossener (R •. 31) or Lieutenant, Nadel 
(R. 20),'or both, told accused to leave town and return to his or-· 
ganization. This he agreed to do (R. Zl.), and his enlisted comP3-nions 
said they would take him (R. 31). However, ten minutes later, . 
Lieutenant::; Nadel and Brake discovered a_ccused and the two enlisted 
men at the bar in the Victory Cafe, with drinks before them.· One 
of the enlisted men either h3.d his arm around accused (R. 21) or 
tucked under the arm of accused (R. 31). Lieutenant Brake told ac
cused that he was going to return h:im to his. organization. Accused 
mumbled some incoherent reply that Brake -was unable to understand 
(R. 31). Ll.eutenants Nadel and Brake then took accused and the two 
enlisted men to their military police truck, ymere accused was placed 
in the front seat and the enlisted men in the rear, and left them 
there while they (l'"adel and Brake) completed their. check of the city 
(R. 22, 32). When Nad·el and Brake returned to the· truck they found 
accused had "passed out" and Lieutenant &:ake picked him up bodily 
and placed him in the rear seat CR. 23, 32). 

. . . # 

1.fa.jor Garrett and Lieutenant Clardy say accused just after ,,...... 
he h&.d been returned to his battalion by the militarJ police (R. 8, 
14). · lla.jor Garrett testified that the ·time -was five o'clock p.m. 
(R. 8), while Lieutenant Clardy testified it was seven o'clock p.m. 
(R•.16, 17). Major Garrett testified that accused was then "thick 
in his speech and rather unsteady on his feet"; and the odor of 
alcohol upon him was quite evident (R. 8); his necktie was loose and 
his collar unbuttoned; that one of the two soldiers -with whom accused 
returned was not one of the two with -whom he left (R. 9); and th3.t 
accused was drunk (R. 12, 1.3). Ll.eutenant Clardy also testified that 
accused had very little control ·of his faculties; hq "was rather. 
teetery, and his mind seemed. to be more ov. less blank;!' and his speech 
rather hesitant (R. 15); and was drunk (R. 16). , · . 

4. Defense evidence: 

Lieutenant Colonel Charles R. 1.fu.rray (R. 35), Major Harrison 
Ga:rrett (R. 36, 37), and First Lieutenant Ray A. CJArdy (R.- 37), 
officers of the 217th Fieid Artillery Battalion, each testified that, 
prior to 4 ll'arch 1944, accused's reputation in the organization for 
being a sober and obedient officer had been good. Colonel Murray 
further testified that he would rate accused among the lower cne-third 
on the basis of his value to the military service (R. 36). 

Accused, having been advised of his :rights, elected to be 
C.\worn as a witness. He testified substantialzy as follows: He is 21 
. years and 10 months of age, married, and the father of a l4-month-old 
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daughter and has been m the military_. service since .30 October 1942, 
and an officer since 8 July 1943. He-was aware that, as.shown by 
the evidence, he had been guilty of reprehensible conduct, but he -
very much desires to remam in the military service of'_the United 
States. If' :perni:itted to do so, his attitude would not be adversely 
affected by anything that had transpired since 4 March 1944. _He had . 

. not been m any kind of difficulty before, either in civil life or 
during his army career, and was sure that he would not a·ga:in be guilty 
of conduct similar to that reflected by the evidence (R• .38, .3~). _. 

5. Charge I and its Specification (Drwik while on 
. 

duty 
. 
- viola

tion of Article of i-lar 85): The legally canpete~t and undisputed 
evidence of record shows beyond reasonable doubt that on the morning 
of 4 March -1944, accused was placed by his military superior in 
charge of, and ordered to conduct two enlisted men of 11C" Battery 
from the Battalion I:ianeuver area to Camp Polk, Louisiana, for physical 
examinations for paratroops, and to return them to the Battalion area 
immediately after the examinations had been completed. Pursuant to 
such orders and instructions, accused left the Battalion area with 
the enlisted men a"t approximately ten o'clock~ ~While on this mission, 
and before it had been completed by the return of the enlisted men to 
their organization, accused became so drunk that he "passed out" in 
the city of Laesville, Louisiana; an. intermediate point on his return 
journey, after having been taken in charge by military police; and 
became not only incaps.ble of exercising command, bu_t also was· unable 
to speak or t9 walk. And, when he was returned to his organization 
in the evening of that day, by the military police, he did not have 
with him the same detail of enlisted men with whom ho had left camp 
that morning. · · 

The duty of conducting the two enlisted men to Camp Polk and· 
.of returning _them to their organization upon completion of their 
physical examinations, was cne that had been legally imposed upon 
accused by superior military authority, and fOF the proper execution 
of which he -was answerable to such authority. Therefore, until he 
had completed such assign.~ent, or had been relieved therefrom, accused 
was engaged upon a mil:ttary duty within the contemplation o! Article 
of War 85. Par. 145, M.C.M. 1928, p. 159. Since the evidence shows 
beyond a reasooable doubt that he -was found drunk before he either 
completed, or was relieved fran, such assignment, it i~ legally suf
ficient to sustain the fmdmgs of guilty of being drunk en duty 
(Charge I and its_ Specificaticn). · , - -

' Specification 1, Charge II (failure to ootrJ order o! superior 
officer - Article of War 96)1 The order which accuse4 is allege<1 to 
have failed to obey was that given him' by Major Garrett to take the 
enlisted men into Camp ·Polk for physical ~tions and to return · 
directly and immediateiy to his Battalion upcn completion thereof. 
The evidence of record does not disclose the hour set for the examina
tions in question, whether they were completed or llhether accueed ever 
arrived at Camp Polk w1 th the men. But the com:petent evidence ot ' · · 
record conclusively establishes that accused .failed to obey the order 
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given ,him by his military superior, 1'fajor Garrett. The order was 
clearly stated and understood trat accused should proceed dj.rectly to, 
and· retUin directly from, Camp Polk," with the enlisted men in his 
charge. Not only did Major Garrett direct him to return to the Batta.
lion "immediately" upon completion of the ph;ysical examinations ·of 
these soldiers, but he further informed accused that by "inmediately" 
he meant there sh::>uld be no stops on the way. Accused did not deny 
trat those were the exact terms of his· orders and instructicns, nor 
did he offer any explanation of why en route to Camp Polle he stopped 
in Leesville, Louisiana. ~y stopping, without a legitimate excuse, 
and by his failure to return the enlisted men, who had been placed 
under his command, immediately thereafter to the Battalion area, 
accused patently failed to obey the orders tha.t bad been given him. 
'the order W3.s a legal· one, given to him by his superior officer in 
the execution of his office, and accused's fail~e to obey the same 
constitutes a violation of Article of War 96. Par. 134b, M.c.rii:. 192S, 
p. 148. · . . . -

. ' . 

6. War Department records disclose that this of_ficer. is 21 years 
of age, married, and ha.s one child. He is a high school graduate and 
attended. San Benito County Junior College for one and .one-half years. 
He worked for a construction· company- before being _inducted into the 
A.rrrry, on 31 October _1942. He attended the Field Artillery Officers 
Can:iidate School at Fort Sill, Oklahoma, was appointed :and commissioned. 
a temporary second lieutenant, A:rrrry of the United States,· on 8 July · · 
1943, and entered upon active duty the same date.

' . 
. 7•. The coo.rt was legally constituted •. No errors injuriously 

affecting the substantial rights of the accused were committed·during 
the trial. The Boa.rd of Review is of the opinion trat the record of 
trial is legally sufficient to support the findings and sentence and°'.. 
to warrarrt confiruation of the sentence. A sentence of dismissal is· 
mandatory upon conviction of a violation _of Article of ¥far 85 in t:ime 
of war and is authorized upon canviction of a violation of Article of 
1.far 96. · 

Judge Advocate. 

- 5 -· 
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1st Ind. 

War Department., J.A.G.o • ., tAP..'l 1944- To the Secretary of war.s 
l. Herewith t.ransmitted for the action of: the President are 

the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Carl C. Schulz., Jr. (O-ll83760)., Field 

'Artillery. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation of the sentence. Because ot 
his prior good record I recommend that the sentence as approved by the 
reviewing authority be confirmed but suspended during good behavior. 

3. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for· his action., and a form o£ 
Executive action designed to carry into effect the recommendation 
hereinabove made II should such action meet with approval.. 

\ 

Myron c. Cramer., 
_Major General.,. 

The Judge Advocate General • 
.3 Incls. 

Incl. l - Record ot trial. 
Incl. 2 - Dft. ltr. for sig. s/w. 
Incl. 3 - Form of action. 

(Sentence as approved by revie1fi.ng authority confirmed b.lt 
execution suspended. G.C.M.O. 255, 3 Jun 1944) 

\ 
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'WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General (125)Washington, D. c. 

SPJGV 
·CM 25.3868 

2 JUN 1944 
UNITED STATES ) 13TH .ARiliORED DIVISION 

) 
v. ) Trial by G.C.M., convened at 

) Camp Bowie, Texas, 22 larch 
Lieutenant Colonel JOSEPH 1944. Dismissal. 
M. BARRETTE (0-.3.38720), ~ 
Finance Department. ) 

OPINION of the BOARD OF REVILW 
TAPPY, HARWOOD and TREV'iTHAN, Judge Advoc[!tes 

l. The Eoard of Review has examined the record of trial in the 
crase of the officer n~med above and submits this, its opinion, to The 
Judge Advocate General. . · · 

2. The accused was tried upon th~ following Charge and Specifi
cations: 

CHARGE: Violation of the 96th Article of War. 

Specification l: In that Lieutenant Colonel Joseph 1:. 
Barrette, Finance Department, Headquarters (RE-Finance), 
13th Armored Division, did, at Camp Bowie, Texas, on or 
about February 23, 1944, by betting at cards, wrongfUlly 
and unlawfUlly gamble with· Ir.aster Sergeant ( then Technical. 
Sergeant) Anthony Cefalo, Technical Sergeant Wdlton Mintzer, 
Technician Third Grade William E. Langdon, Technician Third· 
Grade Murray Mondschein, Technician Fourth Grade John H •. 
Atkinson, Technician Fifth Grade James A. McCon.'lell, and 

. Private First Class Ernest 'V{. Hudson, all members of Head-
quarters (RE), 1.3.th AI-mored Division. · 

Specification 2: In that Lieutenant Colonel Joseph M. 
Barrette,***, did, at Camp Bowie, Texas, on or about 
February 24, 1944, by betting at cards, wrongfUlly and 
unlawfUlly gamble with 11:aster Sergeant ( then Technical 
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Sergeant) Anthony Cefalo, Technical Sergeant Milton 
Mintzer, Technician Third Grade Eurray Mondschein, 
Technician Fifth Grade ( then iraster Se.rgeant) Mervin 
Bercovich, Technic~an Fifth Grade Harold L. Hanson, 
and Private First Class Ernest W. Hudson, all members 
of Headquarters (RE), 13th Armored Division. 

HE;l pleaded not guilty to and was found guilty of the Charge and both 
Specifications. No evidence of prior convictions was introduced. }Ie 
was sentenced to be dismissed the service. The revie~ine authority ap
proved the sentence and forwarded the record of trial for action under 
Article of ?Iar 48, but recommended that the _sentence be commuted to a 
forfeiture of $100 of his pay per month for a periou of six months and 
that accused be restricted to the limits of the station where he me.y be 
serving for a period of three months • 

.3. The evidence for the prosecution is substantially as follows: 

On the night of 2.3 February 1944 several enlisted members of 
Headquarters (RE-Finance-13th Ar~ored Division) 1 including Master Sereeant 
Anthony Cefalo,.Technical Sergeant Milton Mintzer, Technician Third Grade 
William E. Langdon, Technicie.n Third Grade Murray ?fondschein, Technician 
Fourth Grade John H. Atkinson, Technician Fifth Grade Janes A. McConnell, 
&.ster Sergeant Mervin Bercovich, Private First Class Ernest W. Hudson,· 
and Technician Fifth Grade Harold L. Hanson, were engaged in a gambling 
game known as Blackja~k (R. 12-14; 22,· 24, 'cJ, 3.3). The accused, 
Disbursing Officer of the 13th Armored Division, after watching for a 
short while entered the game and participated therein for about 30 or 

- 45 minutes (R. 18, 20). The bets during the entire game were limited 
to five and ten cents (R. 12, 14, 53). 

Again on the night of 24 February accused participated in a 
Blackjack game with Cefalo, Mintzer, ?.fondschein, Bercovich, Hanson and 

·Hudson, the·stakes again being limited to five and ten cents (R• .35, 
46-48, 63, €11, 70). This game was of short duration (R. 34). , 

~oth games were played in a -CP tent in the field on the Camp 
Bowie Military Reservation while the 13th Armored Division was conducting 
D Series exercises (R. ,16, 19). · · _ . 

The only question raised by the record is whether the substantial 
rights of the accused were injuriously affected by the admission of evidence 

. showing that accused was Disbursing Officer of the 13th Armored Division. 
In the Specifications accused was not charged with gambling with enlisted 
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men in $uch ·capacity,· but only in the capacity or·a ~ommissioned 
officer.· Captain Ralph c. Long, Jr., Finance Department, 13th 
AJ;-mored Division, was asked by the proaecution who was the disbursing 

· officer on 24 February 1944. ·The defense objected to this· question · · 
on the grounds that accused was not charged as disbursing officer, 
nor under the "statute" relating to disbursing officers. The law 
member ruled that the evidence sought to be adduced was immaterial, 
under the Specifications as drawn, but nevertheless would be admitted. 
He further stated that it made no difference under the Specifications 
whether accused was or was not a disbursing officer. Defense counsel 
replied: ·. · 

. "If the evidence is received with that understanding, 
we don't object further to it and may I ask that it also be 
understood we have objection to this regulation; however, . 
if this regulation is not taken into consideration under the ··· 
specification as it is drawn, I will make no further_ objections 
under the regulation." ·' 

The witness did not answer the question above-mentioned. However,· 
prosecution next offered in evidence a certified'copy of the letter 
appointing accused disbursing officer of the 13th Armored Division: ·. 

· IIDef~nse: No objection.· The- same objection to the ••• 

uta:w Member: The same ruling." 

The letter was then received in evidence as Exhibit A.· 
. . . . ' . / 

. Thereafter the prosecution read AR 35-120, paragraph 6, 
with the reque~t~ that the court take judicial notice of sam~ (R. 8, 9). 

Paragraph 6, AR 35-120 provides: 

, "If any disbursing officer shall bet at cards or any 
. game of; hazard, his commanding officer will suspend his 
.functions, req~e him to turn over all public funds in , 

. · his keeping, and. will immediately report the case to the · . 
co:r;-ps area commander and to the Chief of Finance, The 

·corps area commander will at once cause the matter to be 
investigated with a.view either to the trial of the officer, 

· or such other disciplinary action as, in his judgment, the 
cas~ may req'Uire." 

After the prosecution had rested the defense made·a motion 
to strike all of the testimony relating to accused being a disbursing 
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officer, which motion was denied by the court.(R. 71). 

Clearly the accused was not charged as a disbursing of
ficer under the Specifications.· The evidence as to accused's status 

. as disbursing officer, and paragraph 6 of AR 35-120 was therefore 
irrelevant to the issues raised by the Specifications as drawn. 
The law member apparently recognized the irrelevancy of such evidence 
put strangely ruled that such evidence would be admitted. The law 
member stated that he saw "no point in it whatsoever", and that "it 
makes no difference under this specification w~ether or not he was 
a disbursing officer". With this understanding the defense stated 
that no further objections would be made to such evidence. The law 
member's interlocutory ruling upon the admissibility of evidence 
showing accused_' s status was not only inconsistent with his remarks 
concerning its relevancy, but was erroneous. However, in view of the 
compelling proof of accused's guilt and the clear inference,from the 
law member's remarks that the cour~ would not consider accused's 
status as a disbursing officer in ·arriving at its findings, the 
Board of Review is of the opinion that accused's substantial rights 
were not injuriously affected by such evidence. 

4. The defense offered no evidence, and rested upon completion 
of prosecution I s case- (R. 71). . · . 

5. The evidence shows conclusively that accused, a lieutenant 
colonel, participated in a card game known as Bla~kjack with several 
enlisted men on the nights of 23 and 24 February 1944. · The bets were 
limited to five and ·ten cents. On 23 February the accused played for 
only about 30 o~ 45 minutes, and on 24 February the game was of short 
duration. Both games took place in a tent on the Camp Bowie Mil.itiu-1 
Reservation while the 13th Armored Division was in D Series exercises. 

6. War Department records show that accused is 33 years of age. 
He graduated from Lowell High School, Lowell, Massachusetts. He enlisted 
in the .regular Army in 1929 and served continuously until Jl May 1941 
when he was discharged in grade of technical sergeant and ordered to 
active duty as first lieutenant, Finance-Reserve; promoted to captain, 

February 1942; major 26 December 1942; lieutenant colonel 9 December 
. 1943. . · 

. 7. The court was legally constituted and had. jurisdiction ot 
th~ person and the offenses. No errors injuriously affecting the 
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I. 

sµbstantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to s~pport the findings of guilty, to support the sentence 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation· 0£ Article or War 96..- : 

,_ Judge Adv~cate. 
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SPJGV 
CM 25.3868 

1st Ind. 

War Department, J .A.G.O~, 12 JUW 1944 - To the Secretary or War. 

l. Herewith transmitted for the action of the President are the 
record of trial and tne opinion or the Board of Review in the case of 
Lieutenant Colonel Joseph M. Barrette (0-.3.38720), Finance Department. 

2. I concur in the opinion \;>f the Board of Review that the 
record of trial is legally sufficient to support the findings of guilty, 
to support the sentence and to warrant confirmation.or the sentence. In 
his action approving the sentence the reviewing authorit7 recommends that 
the sentence be commuted to a forfeiture of ilOO per month for six months 
and restriction of accused to his station for a ,period or three months. 
The evidence shows that accused, a lieutenant colonel, on two successive 
nights engaged in a Blackjack game with enlisted personnel or his 
organization. The stakes were small, being limited to five and ten 
cent bets. The games occurred while accused's organization was on D 
Series exercises on the Camp Bowie'Military Reservation. The accused's 
record as an of'ficer baa been good. In view of all of the above circum
stances I recommend that the sentence·be confirmed but commuted to~ 
reprimand, and that the sentence as thus modified be carried into 
execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effe~t the foregoing recommendation, 
should such action meet with approval. 

~~-~~. 
Myron C. Cramer, 

.3 Incls. 
Incl.1-Record of trial. 

Major General, 
The Judge Advocate General. 

Incl.2-Di't. ltr. for 
sig. S/Vl. 

~ncl • .3-Form of action. 

(Sentence confirmed but commuted to reprimand. G.C.M.O. 338, 
''Zl Jun 1944) ' 
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WAR .DEPART.MENT 
~ Service Forces 

In the Office of The Judge Advocate General 
Washington,D .c. · 

27 WAY 1944 
. (131) 

SPJGH 
CM 253900 

UNITED STATES ) THE INFANl'RY SCHOOL 
) 

v. ) 
) 

Trial by G.c.y., convened at 
Fort Benning, Georgia, 6 

Second Lieutenant THEODCRE 
G. KENT (0-10$8282), In
fant?7. 

) 
) 
) 

April 1944. Dismissal, total 
forfeitures and confinement 
for one (1) year. 

· 

OPINION of the BOARD Cl! REVIEW 
DRIVER, O'CONNCR and LOI'TERHOS,Judge Advocates. 

1~ 1'be Board of Review bas examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate. General. · 

2. The accused was tried upon the following Charges and Specifications:. 

CHARGE Ia Violation of the 95th Article of war. 

Specification& In that Secom Lieutenant Theodore G. Kent, Offi
cers' Special Course #5, 26th Company, Fifth Battalion, Third 

· Student Training Regiment, The Infantry School, did, on or 
about 29 January 1944 in an envelope addressed to Mr. Steve 
Sugalski, 2052 24th Street, Detroit, Michigan ·at Camp Davis, 
Harth Carolina, dispatch, or cause to be dispatched through 
the United States mails an obscene, lewd, and lascivious 
letter in violation of Section 334, Title 18, United States 
Code, containing words and language as follows, to wit& Glad · 
to receive your letter - don't be so free -with your ass 

· .tucking - I'm liable to stick a dick in your rear••• YeahlJ 
Man - got the situation well in hand here - Pussy to the right 
of me - Pussy to the left of me.~. Yeah tomorrow I shall bill 
in town lying in a hotel room with some cute cunt •••She and. 

,t shall make love like mad - Toon I•ll tell her 11The hell with 
this love making. lets fuck", ar words to. that effect. 

CHARGE II I Violation of the 96th Article of War. 

Specification: SimUar to the Specification, Charge I, with the 
added words "to· the prejudice of good order and military disci
pline•. 



(1.32) 

He pleaded not guilty to and was found ·guilty of all Charges and Specifi
cations. He 'was sentenced to be dismissed the service, to forfeit all pay 
and allOl'fances due or to become due, and to be confined at hard labor for 
five (S) years. The reviewing aut;hority approved the sentence, remitted 
four years of the con!inement imposed, and forwarded the record of trial 
for action under the 48th Article of':War. 

3. The evidence for the prosecutions 

. On or about 14 March 1944, Colonel John D. Hill, commanding 
officer of the Third Student Training Regiment at Fort Benning, Georgia, re
ceived through official channels a file containing two emelopes and a 
letter (Ex. 1). One envelope. was addressed in typewriting to the Postmaster, 
Detroit, Michigan. The second envelope was addressed in handwriting to 
Jlr. Steve Sugalski, 2052 - 24th Street, Detroit, Michigan, bore the post
mark of Camp Davis, North Carolina, dated 29 January 1944, and had the name 
and return address of accused at Camp Davis on it. The le.tter, ·contained 
in the second envelope, stated in part 1 "Glad to receive your letter -
don•t be so free with your ass fucking - I 'm li~ble to stick a .dick in your 
rear * * * Yeah! I Man - got the situ.ation well in hand here - · Pussy to 
the right of me. - Pussy to the ·1ef't of me * * * Yeah tomorrow I shall be 
in town lying up in the hotel roan with some cute cunt * * * .She & I shall 
make love like mad - Then I'll tell her 1 'Ihe hell with tr.is love .making lets 
fuck'"· '!be accused, after being adTised of his rights, stated to Colonel 
Hill and First Lieutenant Paul G.Hudgiru, that he was stationed at Camp 
Davis, North Carolina., on 29 January-.191'4, am that he knew Steve Sugalski 
in Detroit. The accused, after examining the letter and envelope, admitted 
writing them, and stated that he was "just ribbing" }4s friend, that it was 
the first time he ever sent a letter of that ~ture through the mail, and 
that he did not know it was a violation of the Federal Code. The accused 
d!d not sq. he mailed or posted the letter but according to Colonel Hill 
said •I sent· this lett~r". Lieutenant Hudgins testified that nothing was 
said about posting the letter am that accused stated that it was a letter 
he. had -written to his friend "ribbing• him. (R• 6-14). . . 

The coo.rt took n~ice that the postmark en the envelope indicated 
that i ~ had been cancelled by the postal aut;horities (R. 15). 

4. For the defense& 

Second Lieutenant George M. Peterson testified that he was a close 
friend .or accused and had been acquainted with him since 11 April 1943 • 

. He stated that the letter (Ex. 1) was written by accused on or about 28 
January 1944, near the end of the month llhen everyone ns "about; broke• and 
stqed in camp over the week-end. The officers· had been receiving letters 
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from frienis telling about the good times they were having in civilian life 
and he believed. that accused 1'rot'e the letter to show that there was as 
much •tun• in .lt,J\1 life. Lieutenant Feterson was of the opinion that ac
cuaed meaat the letter as a joke and nothing else. Two second lieutenants 
who bad been acquainted with accused for approximately eight months 
testified that hLs. reput.ation as an off'i cer ani a gentleman was -very good. 
Tw:, other character witnesses were not. called, lib.en the court stated that 
it lR)Uld •acce~• that thq lR)uld te~ify •along the same lines•. It was · 
~ip.ilated that llajor Walter c. Peters, Coast J.rtiller,y Corps, Camp Ster...rt, 
Georgia, wcw.d testify (Def'. :sx. A) that accused had served as an in
structor umer him from. 16 August to 28 October 1943, that his conduct and 
perfonnance of duty 1n1re satisfactory-, and that he shond no unfavorable 

· traits in eith~ character or perfOE'mance of dut.y (R. 16-20). 

Second Lieutenant Ruasell B. HollOW"ay testified that when in
vestigating the charges against accus.ed he -did not determine 'Whether the 
letter written by accused eTer reached the address"~ The letter 'WaS sent 
to the postmster in Detroit by- some unknown indiv!.dual, was referred to 
the. War Department, and reached the regiment. through militar,y charm.els 
(R. 21-23). . . 

The accw,ed testified that before enlisting on 12 August· 1942 he 
worked for about fifteen months for the Bohn Aluminum and Brass Canpan;y as 
a trimmer. After entering the Arrf'3 he was assigned to the Coast Artillery. 
at Ca.up Wallace, and from there nnt to Officer Candidate School at Camp 
Davis. He was commissioned on 5 August 1943, and went to Camp Stewart. He 
returned, to Camp Davis to attend an automot.ive course am was there on 28 
January 1944 (R. 25-26). · 

.With reference to the letter (Ex. 1) accused stated this was the 
first tine he had ever 'Wl'itten a letter 1111ke that". He had received a 
letter from Sugalski, with whom he had worked, in which Sugalski told about 
parties aver the holid~ and '*laughed" at accused for being at Camp Davis·. 
SUgalsld. had been in the Coast Artillery prior to his discharge from the 
Army and knew "how it was" at Camp Davis as far as entertainment was con
cerned. Accused wrote the 11stupid11 letter in reply,and did not intend it to 
be published or brought to the public's attention. He described Sugalski 
as a •rough and ready" perscn who did not care what he said or did. 
Sugalski was not a regular associate of' accused. He .f.'urther stated that he 
did not mail the letter himself', but left it on a table in the barracks with 
the intention -f?hat it mould be posted. Outgoing mail was usually left on
a shelf at the other end of the barracks but he knew his letter would be 
"picked up"• He did not instruct aeybod;y else to mail it, but "figured" it 
110uld be mailed, am intended it to reach his friend in .Detroit. It was not 
his rurpose ·in Writing the letter to commercj,alize vice,\ and he did not. 
realize he was breaking any law. Accused further stated that he had never 
had an;r prior trouble (R. 23-27). 
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5. It is shown ·by the evidence and admitted 1n the testimony of ac

cused that on or about 29 January 1944 he wrote a ·letter addressed to a 
Mr. Steve Sugalski, 2052 ~ ?4th street, Detroit, Michigan, containing 
language as followsz "Glad' to receive your letwr - don1t be so free with 
yoor 943s fucking - I'm liable to. stick a dick in your rear * * * YeahU 
Man - got the situation well in_hand here - Pussy to the right o! me - Pussy 
to the left of me * * * Yeah tomoITow I shall be in town lying up in 
the hotel roan with sane cute cunt * * * She & I shall make love like mad -
Then 1 111 tell her •The hell 'With this lo~re making lets fuck'"• 'l"ne en
~elope containing the letter carried the name and return address of ac
cused and the postmark showed that it was deposited in the United States 
mail at Camp Davis, North Carolina., on 29 January 1944. · 

'!'hough the accused testified that he did not personally mail the 
letter or request that it be deposited in the mail, the evidence clearly 
shows that the letter was placed. in the mail as alleged. The evidence 
shows. that the aceused left the letter on a table in his baITacks intend
ing that it be mailed and that he lmew saneone would deposit it in the mail 
for him. It is not essential to the commission ,of the offense of de
positing an obscene letter in the mail. that the objectionable matter be 
deposited in the mail by the offender himself, or by another acting under 
his express direction, he being equally responsible if it is deposited 
therein as a natural consequence of an act intentionally done by him with 
knowledge of its prooable effect (Demolll v. u.s., 144 F. 363, 75 c.c . .a.. 
365) •. 

The evidence clearly shows tnat accused sent an obscene, lewd, 
and lascivious letter through the United States mail, in violation of 
Section 334, Title 18~ United States Code, as alleged. Such conduct was 
of a nature to bring dtscredit upon the military service as well as a 
criminal offense under the mentioned statute and was, therefore, a viola
tion of the 96th Article of War (Spec., Chg. II). 

Ther~ remains for consideration the question whether the sending 
of the obscene letter constituted "conduct unbecoming an officer and a 
gentleman• within the meaning of the 95th Article of War (Spec., Chg. I). 
The letter involved in the charges was a personal and private communication 
sent by accused to a ma.le civilian acquaintance with whan he had associated 
as a fellow workman in a factory•. The Board of Review accepts as true the 
testimony of the accused to the effect that the letter was written in a 
spirit of raillery, without any ulterior motive, and in ignorance of· the 
statute -which its transmission through the mail violated. Its most 
objectionable statements were not intended literally and should not be taken 
as an indication that the accused had indulged i» perverted _sexual practices 

.. or contemplated doing so in the future. Nevertheless. asidei}'from his 
violation of a ·federal criminal statute the conduct of accused in employing 
in a written communicat1,.on language of such coarse' and gross obscenity was 
highly discreditable, seriously ccmpromised him as a gentleman and as an 
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officer, /and in the opinion of the Board of Review constituted a.viola
tion of the 95th Article of Yfar. 

It is not .error to charge the same offense under dif'ferent 
- Arti.cles of War when one charge is based on the civil aspect of the offense 

and the other is' based on its mill tary aspect ( C:M 241597, Fahey; 3 Bull. 
JAG 10). 

6. The accused is 23 years of age. The records of the Office oi .. 
The Adjutant General show his service as follows: Enlisted service.!'rom 12 
August 1942; appointed temporary second lieutenant, Arrey""of the United · · 
States, from Officer Candidate School, and active duty, 5 August 1943. , . -. . 

• 7. The court was ·1egal]y constituted. No errors injuriously- a!fect
ine the substantial rights of the accused were committed during- the trial. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to · 
warrant confirmation of the sentence. Dismissal is mandatory upon con
viction of a violation of the 95th Article of War and is authorized upon 
conviction of a violation of t?e 96th Article of War. 

~~~~~......,=a:.-~~-~-~~~--'·c-..·--'-----;Judge Advocate. 

'-ex, -· /;)~_a_.,.r1/1/ . / _ _L...__.Y_(U,,ff_-.·_-!-l..7'~________., Judge Advocate.__ ,, 

++-tif_i~_ _,.,~r,1,,-. ....-·_·.__·-._-___.,Judge Advocate. 
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1st Ind. 

War Deparlm:mt, J.A.G.o., - To the Secretary of War.1 2 JUN 1944 
1.- Herewith transmitted for the action of. the President are the record 

o'r trial e.nd the· opinion of the Board of Review in the case of Second 
Lieutenant _Theodore G. Kent (0-1058282), Infantry. _ · . 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient ·to support the findings of guilty and the sen- . 
tence and to warrant confinnation of the sentence. · The accused sent an 

· obscene letter through the nails in violation of a .federal statute. Aithough 
the letter contained offensively salacious language it was a private and 
personal communication thoughtlessly written in ignorance of the federal· 
statute,· to a civilian, male acquaintance with vm.om accused had worked in a 
factory before his entry' into the service. Accused is a temporary ·officer 
appointed after approximately a year of enlisted service. , His previous record 
is good. I recommend that the sentence to dismissal, total f.orfeitures 
and confinement .for one year be confirmed, that t,he confinement and for-

.feitures adjudged be remitted and, in view of all of the cirCllJIIStances, that 
the execution of the sentence as thus modified be suspended during good be-
havior. · 

3• Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recanmendation made above. · 

Myron C. Cramer, 
Major Gemral, 

The Judge Advocate General. 
3 Incls. 

lncl.1-Rec. of trial. 
Incl.2-Drft. of ltr. for 

sig. of s;w. 
Incl.J-Fonn of Action. 

(Sentence con.firmed but forfeitures and confinement remitted. 
Exe.cution suspended. O_.C.M.O. 330, Zl Jun 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. (137) 

SP.JGK 
CM ,S3974 

31 MAY 1~4 

UNITED STATES ) 76TH INFANTRY DIVISION 
) 

' v. ) Trial by G. C.M., -q.onvened at Camp 
) McCoy, Wisconsin, ll,17, and 18 

Second Lieutenant STANLEY ) January 1944. Dismissal. 
J. PRUSINillJSKI (0-1301875), ) 
Infantry. ) 

O.l?INION of the BOARD OF~ 
LYON, ANDm'lS and SONENFIEW, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
· been examined by the Board of Review and the Board submits this, its 

opinion, to The Judge Aqvocate General. 

2. Accused was tried upon two C&.rges and ' eight Specifications. A3 
to all except Specification 1 of Charge I and of Charge I, a motion by 
defense counsel for a finding of not guilty was sustained (R. 39). Charge 
I alleged a violation of the 95th Article of War. Specification 1 thereof 
reads as follows& 

Specification la In that Second Lieutenant Stanley J. 
Prusinowski, Company G, 385th Infantry, did at Ctmip 
McCoy, Wisconsin, on or about 6 December 1943, with 
intent to deceive Lieutenant Colonel Percy o. Forgy, 
385th Infantry, officially state to the said Lieutenant 
Colonel Percy a. Fbrgy, 385th Infantry, that he ate 
breakfast at said company about 0800 on 14 November 
1943, which statement was known by the said·Second 
Lieutenant Stanley J. Prusinowski to be untrue, in that 
he did not eat breakfast at said company about 0800 on . 

. ' 14 November 1943 • 

Accused pleaded not guilty to the Charges and Specifications and wa.s found 
guilty of Charge I and Specification 1 thereof. No evidence of previous 
conviction was introduced. Accused was sentenced to dismissal. The.re
viewing authority approved the sentence and forwarded the record of trial 
I'or action under Article of War 48. ·; 

3. On 9 November 1943, certain standing orders for duty officers in 
accused's compazv were p~sted, and the company.commander called the orders 
to the attention of all the officers in. the company. Among other provisions., 
the· orde~s required that the duty officer inspect at least one meal during 
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the ser'Ving thereof. Beneath the orders the·name·~ of the officers were 
typed, above which appeared the words "ALL OFl<'ICERS INITIAL". Accused's 
initials appeared after his name, but the company command.er could not 
positively identify them as having been placed there by accused (R. 18-25J 
Px:os. Ex. A). 

Accused was duty offioer on SU?Y.lay, 14 November. Having received a 
report shortly thereafter from the accused's company cmmnander, indicating 
a failure by accused to perform his duties on 14 November, the battalion 
commander,· Lieutenant Colonel Percy o. Forgy, sent for accused on 29 
November in order to ascertain what accused ha.d done during 14 November. 
Upon accused's arrival, Lieutenant Colonel Forgy told.accused that he 
wanted to know everything which accused had done on 14 November. Accused 
replied that at 0800 he 11 'ate breakfast at the company. I had a cup of 
coffee'"• According to Lieutenant Colonel'Forgy, accused did not appear 
frightened and did not hesitate in his 8ll.SWer. The duty officer was not 
required to eat breakfast at the company mess (R. 10-18, 39-47)•• 

Technician 5th Grade William J., McCarthy and Private ls t Class William 
H. Unger were on duty as cooks at the company mess on the morning in question. 
As far as McCarthy knew, accused was not there, although possibly he could 
have _be'9n there witnout being noti.ced by witness. A front and back door le'd 
into the kitchen. During pa~t of the time while witness was ser'Ving break-

. fast, his back was toward the back door. Attention1 is called when an officer 
· -enters the mess hall (R. 26-29). Unger did not see accused· in the mess 

hall or kitchen, either, and so far as witness knew, accused did not have 
breakfast in the mess hall.and did not drink a cup of coffee in the mess 
hall or kitchen. Had accused done so, witness "should have" seen him, al
though it is possible that he would not. During part of the time, witness 
had his back to the back door of the kitchen (R. 30-32). 

Accused testified as follows a He went to the company mess about 0800, 
where'he aa.w McCarthy and Unger. He asked McCarthy for a cup of coffee. 
McCarthy pointed to a pitcher on the stove. Accused poUI'ed himself a cup, 
drank .;~,...,!!?ok;ed around the. mess hall, and left. He had nothing :for break
fast except the coffee. He was in the mess hall between five and seven 
minutes. , He was not certain whether McCarthy turned around and looked at 
him. He told Lieutenant Colonel Forgy that he went to the oomp~y for break
fast and had a cup of coffee. He was referring to the cup of coffee -as his 
breakfast (R. 54..;52)~: 

Recalled by the court, MoCarthy testified that he did not see accused, 
had no conversation with him, and did not point out a pitcher of coffee to him 
(~. 10-11)• . · · . 

. Unger was called by the defense, and again stated that t~ his knowledge 
accused was not in the mess hall. Witness was not in one place during the , 
serving of breakfast. He served at the serving table and went back and 
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forth between the table and the stove several times. It would have been 
possible for some one to have come in the back door of the kitchen and 
stayed five. or ten minutes without witness' knowing it (R. 49-53). 

Testifying for the defense, the company commander s'tated that there 
was no requirement that duty 'officers eat any meal a.t the company mess 
and that the regimenta.i commander did not want ·them to do so, but that 
in inspecting the mess, 'it is a good idea for the duty officer to eat 
some of the food to see that it is properly prepared (R. 47-49). 

. . . 
The prosecution produced a.s witnesses two officers who had served 

with accused for approximately a. year· .in another company. Each testified 
that accused's reputation for truth and.veracity was bad (R. 65-68). Since 
accused had testified as a witness, the above character evidence was proper 
(MCM, 1928, P• 112). 

4. It is clear that accused stated in substance to Lieutenant Colonel 
For{!;'./ that at a.bout 0800, 14 November 1943, he ate breakfast at the company 
mess, having a cup of coffee. The fa.ct that he did not intend to imply 
that he had anything except the coffee is immaterial and a mere.quibble. 
It is equally clear that his statement was official in nature, being made 
in connection with an investigation of his activities during his tour as 
duty officer, and that he was aware of its official nature. That his 

· statement was untrue is proved beyond a reasonable· doubt. McCarthy, who 
had no reason for lying, completely denied accused's obviously fabricated 
story that he came to the kitchen and asked w~cartlzy' for a cup of coffee. 
Undoubtedly accused knew that his statement was untrue and he made it for 
the purpose of deceiving Lieutenant Colonel Forgy as to his activities as 
duty officer. • 

The Specification alleged 6 December as the date of ma.king the state
ment, whereas the evidence proved its ma.king on 29 November. The discrepancy 
arose from'the fa.ct that on 6 December accused signed a written statement, 
which the prosecution evidently wished to use as the basis of its case. The 
written statement was rejected by the 001,U"t. The variance is iimnaterial. 
The offense was proved and constituted a violation of Article of War 95 
(MCM, 1928, par•. 151). 

. 5. War Department recoz:d.s show that accused is 25 years· old. He 
attend.ad high school f'or two years, but did not grad\.lB,te. He served as 
an enlisted man from 7 June 1938 to 6 June 1941. He was inducted into 
the military service on 31 March 1942 and served a~ an enlisted man until 
30 November 1942, when, upon graduation from the Infantry School, Fbrt 
Benning, Georgia, hf was app~inted a second lieutenant, J.rrrr!J' of the 
United States. · 

6. The court was legally constituted and had jurisdiction of the 
person and .the subject matter. No errors injuriously· affecting the sub
stantial rights of the accused were oommi tted during the trial. In the 

.:111'.·· • 
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opinion_ of the Board of Review the record of trial.is legally sufficient 
to support the findings and sentence and to warrant confirmation of the 
sentence. Dismissal is mandatory for violation of Article of War 95. 

~ Judge Advocate. 

• Judge Advooat~. 

/~~~• Advooat~ • 

• 
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~ 1st Ind. 

War Department, J.A.G.O., 6 .. JUN j94,f - To the Secretary of War. 

1. Herewith transmitted for the aotion of the President are the 
record of trial and the opinion of the Board of Review in the oa.se of 
·second Lieutenant Stanley J. Prusinowsld (0-1301875°), Infantry. 

2. I conour in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence 
and to warrant confirmation of the sentence. In addition to his present 
service a.a an enlisted man and an officer, accused served an, enlistment 
in the Regular Army from 1938 to 1941. The making of & false official 
statement by an officer is, .. of course, a serious offense, but under all 
the ciroumstanoes in this case it is believed that the ends of justice 
would be subserved by confirming the sentence and commuting it to a· 
reprimand, and I so reconunend. 

3. Inolosed are a draft of a letter for your signature transmitting 
the record to the Presiden~ for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove ma.de, should 
suoh action meet with approval. · • 

~~-~. 
ltyron c. Cramer,· 

Major General, 
3 Inols. . The Ju::lge_ Advocate Genera._!. 

Incl.1-Record of trial. 
Incl.2-Draft of ltr. for 
sig. Seo. 9f War. 

Incl.3-Form of Ex. action. 

(Sentence confirmed but commuted to reprimand. G.C •.M.O. 328, Z7 Jun 1944)'. 
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11AR DEPAR'ThlENT 
Army Service Forces 

In the Office of The Judge Advocate General 
·Washington,· D.C~ ' 

SPJGN 
CM 253984 . 

2 6 APR .J!l-44 
UNITED STATES ) SEVENTH ARMORED DIVISION 

) •v • . , ) Trial by G.C.M., convened_at 
)' Fort Benning,Georgia, 9 and 29 

Second Lieutenant JOIDl H. ) March 1944 and 3 April 1944. 
EDIT.ARDS, Jr. (0-1316734) , ) Dismissal and total forfeitures. 
48th Annored Infantry ) 
Battalion. ) 

OPINION of the BOARD OF REVIEW 
LIPSCObiB, GA!'JBREIJ., and GOLDEN, Judge Advocates 

1. The record of trial in the case of the officer 1tamed above 
has been examined by. the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cations: 

CHARGE: . Violation of the 96th Article of 11far. 

Specification 1: In that 2nd Lieutenant John H. · 
Edwards Jr•. AUS at Camp 'fflleeler, Georgia, did; 
on' or. abo~t· 12 January 1944, borrow the sum of 
Fifty dollars ($50.00) from Corporal Willis 
Herl'en, Headquarters and Headquarters Company,· 
J:RTC, Camp Wheeler, Georgia. 

Specification 2: (Disapproved by the reviewing authority). 

He pleaded not 
. ' 

guiity to the Charge and its Specifications and was found · .. j 

' 
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guilty of Specification l, Specification 2 with certain exceptions and 
substitutions, and the Charge. He was sentenced to be dismissed the 
service and to forfeit all pay and allowances due or· to become due. 
The reviewing authority returned the record of trial to the court for 
reconsideration of its sentence and for proceedings in revision with-
out regard to the finding of guilty of Specification 2 of the Charge 
which by the co:::miunication returning the record of trial was disapproved. 
Pursuant to such communication the court recqnvened to reconsider its 
sentence and by unanimous vote adhered to the original sentence. The 
action of the. reviewing authority disapproved the .t'inding of guilty of 
Specification 2, approved the sentence and forwarded the record of trial 
for action under Article of War 48. . · , · ' 

J. The. evidence for the prosecutio.n shows, by the testimony of 
Corp-oral, VIillis Herren that o·n 12 January 1944 · the accused borrowed 
$50-from 'mm and that he ha.d known the accused when they were both · 
members of the same organization. The accuse_d was going on· 1eave and 
solicited the- loan which was made by the witness giving his check to 
the accused for $50 and the accused giving bis check to tne -witness 
for a like amount with instructions that the latter check be held !or 
a few days ldlen the accused promised to "wire" the money and that if 
the money was not "wired", the check was .to be presented to the ~ 

· for payment. The accused at the time told the 'Witness that the ac~ 
cused1s account was not adequate to pay the check but that the accused 
would have the money there in.a few days. The witness had made no 
gift to the accused of the $50 which the accused secured by cashing. 
the former I s check, and was not indebted t9 the accused in any sum. 
The money was not "wired" and shortly after 1 February. 1944 the wit
ness presented the check to the bank, upon which it was draim, which.. 
refused payment thereof because the accused's account did not ·contain 
sufficient funds. Shortly after the check had been dishonored the 

. accused repaid the $50 ($. 6-15;. Ex• .A.).'. 

4. The evidence for the defense, elicited by th,e testimony of the · 
accused mo after explanation of his rights· as a witness elected to · 
testify, shows that the transaction with Corporal Herren was substantially · 
as stated by him; that the a~cused prior to going on. ieave had been pro- -

. mi.sad by one of his debtors that such debtor would make a payment to 
him of $400 by depositing such am:runt to r..is credit at bis bank; that 
such debtor.,· al.though well known by the accused to be reliable, ,.;..d 
failed to make the deposit as agreed; that upon his return from leave 
he found that the deposit had .not been made ·and that his checks· issued 
'While on leave, ineludi.ng the onei held by Corporal HE:.~en, had been ui.s
honored; that he interviewed his battalion commander about his financial 

. dif'.ficulties thus occasioned and agreed to prorate his pay among his. 
·. creditors until he was current; and that he pranptly wrote Corporal 
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Herren-that he would meet him on 13 february 1944 at a designated place 
and pay the $50 but, upon finding that he was unable to. keep the appoint
ment, he sent Corporal Herren a money order for {)50. He further testified 
that he had made no effort to evade the p~yment of the ~p50 debt or any 
other debt and.that his debtor's delinquency had caused accused's embarrass
ment which he was ~ctifying as rapidly as.possible (R. 27-32). 

5. Specification 1 alleges that the accused at Camp 'Wheeler, Georgia, 
on or about 12 January 1944 borrowed $50 fror.1 Corporal Willis Herren. The 
mere act of an officer borrowing from an enlisted mari is an offense under 
Article of T/ar 96 (CI.I 122920 and C"Ji 117782 (1918) Dig. Ops. JAG. 1912-40; 
Sec.: 453 (5)) • · 

The evidence for the prosecution which is not only uncontroverted 
but fully ·corroborated by the testimony of the accused himself establishes 
beyond a reasonable doubt the accused's commission of the offense as alleged. 
The exchange of checks under the circumstances shown aJ1).6unted to the corporal 
making the accused a loan l'Vith the accused's check evidencing the indebted-· 
ness. Except for the accused's debtor failing to make the deposit as agreed 
a mere technical offense in all probability would have been committed but 
the result of the entire transaction was a loan .by the corporal to the ac
cused of $50 for about 30 days. Neither the accused's good faith rel:i,ance 
upon his debtor's promi.se nor the debtor's dereliction obliterates the . 
offense. All of the evidence, therefore, beyond a reasonable doubt sup
ports the court I s .findings of guilty of the Charge and Specification 1 
thereunder. · ~ . · · 

6. The accused is about 29 years .old. The War Department records 
show that he has had enlisted service from 10 June 19-41 until 8 ,April 1943 
when he was collll!lissioned a terr:porary second lieutenant upon completion of 
Officers' Candidate School an:i that he n.as had active duty as an officer 
since the latter date. 

7. The court was legally constituted•. No errors injul'io:usly affecting 
the substantial rights of the accused were committed· during the trial. For 
the reasons stated the Board of Review is of the opi:r.ion that the record· of 
trial is legally sufficient to support the .findings of guilty of the Charge 

· and Specification 1 thereunder and the sentence, and to warrant confinnation 
thereof. Dismissal is authorized upon convicti-on of a violation of Article 
of Viar 96~ 

. {it__ I!~~ ¥vocate. \ 

·uLt.,a~ J..i{......./~Judge Advoca..teo 

~~~ Jqe Advocate; 
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SPJGN 
Clvl 25.3984 

, ·1st Irrl. 

'iiar Departm~t, J .A.G.O., 2,2. MAY 194! To the Secretary cir War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review. in the 
case of Second Ll.eutenant John H. Edwards Jr. (0-13167.34), 48th 
Armored Infantry Battalion. 

2. I concur in the opinion of the Board of Review that the 
re.cord of trial is legally sufficient to support the findings as 
approved by the reviewirg authority, legally sufficient to support 
the sentence am. to wa?Tant confirmation thereof. The Commanding 
General of the 69th Infantry Divisio.n has reported to The Judg~ 
Advocate General that subsequent to the trial of the accused., he 
absented himself without leave for· four days and until he was ap
prehended., and that he also issued worthles~ checks in an amount 
exceeding $300. In vievr of this information it appears that the 
accused is umrortey of clemency. I reconmiend that the sentence be 
confirmed and ordered executed.· · · 

3. Inclosed are a draft of a letter for your signature., .trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation., should such action meet with approval. 

C: • a-..__._ _,..,__ 

LtYron C. Cramer., 
Major General., 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Df't. of ltr. for 

sig. Sec. of Viar. 
Incl J - Fonn of .Executive 

action. 

(Sentence confirrn.ed. G.c.::i.o. J62, l? Jul 1944) 

/ 
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YlAR DEPAR'l'"..'.1"'NT 
Army" Service Forces 

In the Office of The Judge Advocate General (147)
Ylasbington., D. C. 

SPJGQ 
CM 254006 25 APR194' 

UNITED STATES ) ARMY AIR FORCES EASTEP..N TECHNICAL 
) TRAINING cmAMAND 

v. ) 
) Trial by G.C.M:• ., convened at 

Second Lieutenant ROBERT ) Jefferson Barracks., Missouri., 
G. MCCANN (o;..582848), ) 6 April 1944. Dismissal., 
Air Corps. ) total forfeitures., and con

) finement for five ( 5) years. 

OPINION of the BOARD OF REVTh'W • 
ROUNDS., HEPBURN and FREDERICK., Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifica,
tions: 

CHARGE.Ia Violation of the 61st Article of War. 

Specification 1: In that Second Lieutenant Robert G. Mc
cann, Air Corps, attached 21st Training Group, 
AAFTTC., did, without proper leave, absent himself 
from bis command at Jefferson Barracks., Missouri., 
from about 0001., 5 March 1944 to about 1945, 5 
March 1944 • 
. 

Specification 2: In that Second Lieutenant Robert G. 
Mccann, Air Corps., attached 21st Training Group., 
AAFTTC., did, without proper leave, absent himself 
from his command at Jefferson Barracks., Missouri., 
.f'ran about (1730., 24 March 1944 to about 1000., 24 
March 1944. 

CHARGE II: Violation of the 93rd Article of War. 

Specification: In that Second Lieutenant Robert o. 
Mccann., Air Corps., attached 21st Training Group, 
AAFTTC., did., at Jefferson Barracks., Missouri., on 
about 14 March 1944, feloniously take., steal and 
carr, 9:1ray One Hundred Dollars ($100.00) in United 
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States currency., value about One Hundred Dollars 
(tl00.00)., the property or Second Lieutenant 
Walton Kurz., Air Corps. 

CHARGE III: Violation of the 96th Article o£ War•.. 

Specification l: In that Second Lieutenant Robert G. 
Mccann., Air Corps., attached 21st Training Group., 
AAFTTC., did., at Jefferson Ba?Tacks., Missouri., . 
on or about 18 March 1944., with intent to deceive 
Lieutenant Colonel Joseph R. Gilman., Air Corps., 
Provost Marshal of Jefferson Ba?Tacks., Missouri., 
officially report to t.."18 said Lieutenant Colonel 
Joseph R. Gilman that he., the said Second Lieu
tenant Robert G. Mccann had Fi:fty Dollars ($50.00) 
stolen from him in Building 42 of Jefferson Ba.i
racks., Missouri., on l4 March 1944., which report was 
knO'llll by the said· Second Lieutenant Robert G. Mccann 
to be untrue. 

Spec:trication 2: ::i;:n that Second Lieutenant Robert G. 
McCann., Air Corps., attached 21st Training Group., 
AAFTTC., did., at Jefferson Ba?Tacks., Missouri., on 
or about 23 March 1944, with intent to deceive 
Lieutenant Colonel Joseph R. Gilman., Air Corps., 
Provost Marshal of Jefferson Barracks., Missouri., 
O'fficially state to the said Lieutenant Colonel 
Joseph R. Gilman that he., the said Second Lieutenant 
Robert G. Mccarm., had borrowed i50.oo from 1st 
Lieutenant Bart A. Casey., Air Corps., on 12 March 
1944., which statement was lmo,m by the said Second 
Ueutenant Robert G. Mccann to be untrue. 

Specification 3: In that Second Lieutenant Robert G. 
Mccann., Air Corps., attached 21st Training Group., 
AAFTTC., did, at Jefferson Barracks., }.tl.ssouri; on 
or about 23 March 1944., wrongfully request 1st 
Ueutenant Bart A. Casey., Air Corps., to officially 
state to Lieutenant Colonel Joseph R. Gilman., Air 
Corps., Provost Marshal of Jefferson BaiTacks., :Miss
ouri., that he., the said Second Lieutenant Robert G. 
Mccann., had borrow·ed some money from him., the said 
1st Lieutenant Bart A.. Casey., which said requested 
statement was false and was lmown by the said 
3econd Lieutenant Robert G. Mccann to be false. 
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He pleaded guilty to, and was found guilty of, all Charges and Speci
fications. No evidence of previous convictions was introduced at tha 
trial. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard 
labor, at such place as the reviewing authority may direct, for a . 
period of five years. The reviewing authority approved t.b.e sentence 
and forwarded the record of trial for action ,mder Article of War 48;. 

J. The competent evidence for the prosecution may be summarized 
as £ollows: 

A five-da:y leave of absence of the accused ended at midnight 4 
March 1944. He failed to return on time, and was absent without leave· 
from his organization at Jefferson Barracks, Missouri, during 5 March 
1944 until 1945 on that date, when he entered station hospital at 
Jefferson Barracks. On 24 M'.arch 1944, he was again absent without 
leave from his organization at Jefferson Barracks, Missouri, from Cfl.30 
to 1000 of said date (Morning Report - Exhibit 1). 

'l'he accused, Second Ueutenant Walton Kurz, and Lieutenants 
Crowell and Ewell were, on 14 March 1944, quartered together in the 
Bachelor Officers• Quarters No. 42 at Jefferson Barracks (R. 7). 
Second Lieutenant Kurz, at about 1000 or 1100 on that ci.ate, left his 
•pi.zlkll trousers hanging over the bed next to his, under his blouse, nth 
his wallet containing $156.00 in his trousers• pocket, while he went to 
the washroom for a shower (R. 8). The accused was already in the 
shower when Second Lieutenant Kurz entered the washroom, and Lieutenant 
Ewell .followed the latter to tne Y,ashroom. The accused left the wash
room approximately ten minutes before Second Lieutenant Kurz, and re
turned to their room to dress (R. 7), where he was located when Second 
Lieutenant Kurz returned there. Kurz then changed his wallet from his 
•pinks• to another pair of trousers and as he did so he observed that he 
had only $51.00 left in his wallet. He innnediately announced to the accused 
·and Lieutenants Ewell and Skidmore, who were in the ·room, •I just lost 
$100.00.• The accused then reported a loss of $50.00. Kurz reported 
the loss to the Provost Marshal's Office and a representative frolll that 
office came to the barracks (R. 8). The accused made the statement 
that.f1e had only t:2.00 left and was wondering how he could clear the 
post. He then recalled that he had a $30.00 money order and that he 
was entitled to some per diem pq. The accused and Lieutenants Kurz and 
Ewell then left their barracks for the Post Exchange for luncheon. On 

.. the way there the accused .asked Kurz if he had a secret compartment in 
.h,is wallet. When Kurz replied in the negative, the accused stated that 
he did have such a compartment and that •they at least didn't get all 
of his money and that he still had $100.00 left•. (R. 9). The accused 
left before Kur·z and Ewell had finished eating and later the accused saw 
the other two officers outside the Post Exchange and told them that the 
•Lennox Hotel was holding up his shipment and that he had to go to town 
to take care of it• (R. 9). • Kurz at no time authorized anyone to take 
any money from his wallet (R. 10) • 
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On the afternoon or 14 March 1944,·the accused.went to the 
Adjutant or his organization, Captain w. A. Jones, with three checks 
totaling $95 ..00, which had been returned unpaid and which the accused 
had stated were holding up his shipment (R. 11). 

The Prov.ost Marshal., Lieutenant Colonel J. R. Gilman, testified 
that after receiving a report of some larcenies in Building 42, Bachelor 
Officers• Quarters, on 14 March 1944, he sent one of his investigators 
to the building, and that thereafter, on 18 March 1944, ha had occasion 
to discuss the matter with the accused. He first read the accused the 
24th Article or war. Thereafter, the accus~d stated to him that he had 
had $50.00.taken from his billfold in Building 42 at the· same time that 
Lieutenant Kurz had had $100.00 taken. (R. 12). He again interviewed 
the accused on 23 March 1944, at which time the accused stated to him 
that he had borrowed $50.00 from Lieutenant Casey on 12 March while they 
were in a hotel downtown, and that this accounted for the fact that the 
accused had $50.00 on 14 March. The accused stated that he had only $1.15 
when he went to the hospits.l ( R. 13). 

The accused was identii'ied by Major J. · M. Pound as the person inter
viewed by him 24 March 19L.4, a:t the request of the Provost Marshal. He 
stated that after warning the accused or his rights, the accused vol
untarily made a statement to him to the effect that he had taken $100. 00 
!rom the b1ll.!old or ·wallet or Lieutenant Kuri and that the statement 
made by .the accused was reduced to writing, being Emi.bit 2. (R. 14-15). 
The signature thereto (Exhibit 2) -was identified as that ot the accused, 
(R. 15). Xhe accused therein stated that after becoming an or.ticer he· 
had undergone a tremendous change socia.J.:cy-, his wife requiring him to 
make a $150.00 per month allotment to her, llhich resulted in financial. 

· di!ficulties tor him. This resulted in hie giving the three checks 
totaling $95.00, which he knew that he would have to make good. He 
became so worried that he lost control or himselt and ,rhe:i he saw 
the contents or the bill.f'old of Second Lieutenant Kurz ·on ll March 
1944, he took ten $10.00 bills without actually realizing that he ,ras 
stealing the money, changed these bills for two $50.00 bills and then 
proceeded to take. up the three checks. He admitted making several 
conflicting and false statements in connection therewith. He has 
never been in ~ trouble before and has bad twenty-tive months of 
overseas' duty in the Aleutian Islands (Exhibit 2). 

1'he deposition or First Lieutenant Bart A. Casey, taken shortly 
betors his impending departure for another assignment, was received 
in evidence, to the effect that OD 23 March 19.44, llhile on his ,ray to 

. the oftice of Lieutenant Colonel J. R. Gilman, the Provost .Marshal., 
he was met by the accused and the accused at that time asked him to 

. state to Colonel Oilman 'iha.t he had lqaned the accused $50.00 in the 
event Colonel Gilman asked him about such a loan (.Ex:hibit )). 
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4. ·The accused was fully apprised o! his rights and elected to be 
sworn and testify in his own behalf only as to Specification l of Charge 
I., and to remain silent as to all of the other Specifications and Charges. 
(R. l?). He stated in substance that he had enlisted 24 September 1940 
and had served as an enlisted man therea.f'ter until 15 October 1943., when 
he was discharged to accept a temporary commissiaiJ that., as an enlisted 

. man., his highest rating was that of staff sergeant; that he was in the 
Signal Corps doing cryptography and message center work., until he went 
.pverseas., from which time he served in interior Alaska and the Aleutian -
Isiands. He was in the Assistant Chie! of Stafi''s Office., A-2., Head
quarters 11th Air Force., where he had charge of six enlisted men. He then 
did stenographic duties and charts to keep up with the Japanese movements. 
He then assisted the Operations and Intelligence Officer. His duties 
also required him to do some flying over the Aleutians., Attu and Kiska., and 
atter approximately fifteen of these flights he was given a Combat Service 
Rating., which he still holds (R. 18). After he was conmli.ssioned on 16 · 
October 1943., he attended the Air Forces Communications School at Chanute 
Field., Illinois, for four weeks., then returned home on an emergency 
furlough because 01' the dea:th of his father., a.i'tel'~ch he was stationed 
at Smyrna., Tennessee., from ? December 1943 until February 1944., und.._er
going processing for an overseas assignment. The accl,1.Sed graduated from 
high school in Spokane., Washington. 

On cross-examination., the accused admitted b~ing absent without 
leave from midnight 4 March until approximately 1900 5 March 1944 (R. 20). 

5. The accused was charged with., and tried for., an absence without 
leave of approximately 19 hours and 45 minutes on 5 March 1944., another 
absence without leave of 2 hours and 30 minutes on 24 March 1944., in 
violation of Article of War 61, larceny of $100.00 from a fellow officer 
on 14 March 1944., in violation of Article of war 93., officially report
ing that he had had $50.00 stolen from him., officially stating that he 
had borrowed $50.00 from a fellow officer., and wrongfully requesting a 
fellow officer to officially state that the·accused had borrowed"some 
money from him., knowing that each of such statements was false., in viola
tion of Article of War 96. He pleaded guilty to each of the Specifications 
of the Charges and of the Charges., and was found guilty., as c1i,arged. 

Each of the findings of guilty, and the sentence., are legally 
supported by the pleas of guilty of the accused., and by the evidence., 
including the sworn admission on the witness stand by the accused 01' 
Specification 1 of Charge I., and the written confession of the accused 
as to the Specification of Charge I:t There are no errors or irragular
i ties which prejudicially affect any of the substantial rights of the 
accused and the record of trial is legally sufficient to support the 
sentence. 

' 6. The accused is-Z'l-4/12 years of ar:;e. He enlisted in the ser-
vice 24 September 1940 at Spokane., Washington., where he had finished 
high school. Before entering the service his main civilian occupation 
was that of truck driver for a construction company with an average 
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monthly salary of $125.00. His secondary civilian occupation was that 
of salesman., in which he had had experience selling insurance., 'lumber _. 
supplies., and men•s clothing. He is married. Following his enlistment 
24 September 1940 the accused served as an enlisted man until 15 
October 1943., when he was commissioned second lieutenant Air-Corps. 
As an enlisted man he was in the Signal Corps,. serving as a driver and 
dispatcher for ten months, in the message center and as cryptograpcy 
clerk eighteen months., and in combat intelligence for l? months. He 
was a staff sergeant when commissioned. He is authorized to wear the 
Asiatic-Pacific and American theatre ribbons. He is a qualified aerial 
observer (40 hourS,:.Ref. 16), completed specialized., six weeks' course 

-in intelligence routine loyalty check and was cleared for cryptographic 
duty by the Fourth Service Command ? December 1943. Records indicate 
that as of 13 January 1944 he was qualified for overseas duty. . Follow
ing graduation from Officers' Candidate School, he attended the Arrey 
Air Forces Commmication School at Chanute Field and then was stationed. 

. at the Smyrna Army Air Field,. where he was given five days• restriction 
under Article of War 104 for having given a bad check. 

7. The court was lega.J.:cy, constituted. No errors injuriously 
ai'fecting the substantial rights of the a,:;cused were committed during 
the trial. For the reasons stated the Board of Review is of the 
opinion that the record of trial is legally sufficient to support the 
findings of guilty of all Charges and Specifications and the sentence 
and to warrant confirmation theN!Of. Dismissal is authorized upon 

conviction o£ viOlation J;:~.ar61, 93 and 9,6. 

~ Judge Advocate 

Judge Advocate 

Judge Advocate 
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. 1st Ind. 

War Department, J.A.G.O., 6 ~- MAY 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the op:inion of the Boa.rd o.f Review in the 
case of Second Lieutenant Robert G. ,focann (0-582348), Air Corps. 

2. I concur in the opinion of the Boa.rd of Review that the 
record of trial is legally sufficient to support the findings pf · 
guilty of all the Charges and Specifications and the sentence Jand 
to warrant confirrre. tion of the sentence. I reconunen<;l that the sentence,· 
be confirmed but that·the confinement he reduced to two years, and 
that the sentence as thus modified be carried into execution. I 
further reco!1ll:l.end that the United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, be designated as the place of c~finement. · 

3. Inclosed are a draft of a lc.tter for yo'Jr signature, trans
mitting the record to .the President for his action, and a fonn of 
Executive action designed to carry into effect the reco"'.!lillendation 
here:inabove made, should s1.~c_h action meet with approval.. 

?zyron C. Cramer, 
lhjor General, 

3 Incls-. The Judge Advocate General. 
1 - Record of trial 
2 - Dft. of 1tr. for sig.. S/'r 
.3 - Form of Executive action 

(Sentence confirmed rut confinement reduced to two years. 
o.c.M.o. 354, 15 Jul 1944) 
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WAR DEPART~NT · 

!rrJr7 Service Forces 
I~i :.he Office of The Judge Advocate General 

Washington, D. o. 

SPJGV 
CM 254026 

24 MAY 19« 
UNITED STATES ) ARMY AIR FORCFS

) . CENTRAL .F1,YING TRAINING COMMAND 
v. Trial by G.C.M., convened at ~ Dodge City, Kansas, .3 April·

Second Lieutenant JAMES E. ) 1944. Dismissal. 
JOHNSON (0-706191), Air 
Corps. ~ 

OPINION of the BOARD OF BEVIEW 
TAPPY, KIDNER and HARWOOD, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case or the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant James E. Johnson, 
Air Corps, was at Dodge City, Kansas, on or about 
16 March 1944, drunk and disorderly in a r~om in the 
Lora Locke Hotel in the presence of enlisted men and 
civilians. 

Accused stood mute when arraigned ~hich resulted in a plea of not guilty 
to the Charge and Specification being entered by the court on his behalf. 
He was found guilty of the Charge and Specification. No evidence ot 
previous convictions was introduced. He was sentenced to be dismissed 
the service. The reviewing authority approved the sentence and forwarded 
the record 'of trial for action under the 48th Article of War. .: · 

3. The· evidence for the prosecution is substantially as follows: 

Accused, on 15 March 1944, at about 2,300 hours, registered for 
a bed in the Lpra Locke Hotel, Dodge City, Kansas. There were four cots 
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in the room assigned to accused 0£ which he was entitled to one. 
Accused did not go to his room immediately upon registering (R. 7, 
8). At about 0200 hours, 16'March, Mr. John W. McJones, the hotel 
houseman, took another guest to the room of which accused was an 
occupant and there found accused and a woman on one of the cots. He 
could see both parties were unclothed at least down to the waist (R. 8). 
Wilma Gillen was the woman with accused. She took the stand as a 
prosecution witness, stated that at the time and place above set forth 
she was with accused and that he had been drinking and was very drunk. 
:She refused to testify further, claiming her privilege against self 
incrimination (R. 6). . 

Private First Class George W. Birdsong, ·an occupant of the 
same room as accused and Wilma Gillen, stated that he was awakened at 
about 0200 hours, 16 fiarch and saw a man and a woman in bed, that they 
were uncovered to the waist and that he saw the woman~s breasts (R. 9, 
10). 

Pearl Manda, a policeman of Dodge City, Kansas, saw the ac~ 
cused and Wilma Gillen in bed in the hotel room'on the morning or 
16 March. Besides accused and Wilma Gillen there were three other 
occupants of the room, one of whom was a soldier just going to bed. 
The accused and Wilma Gillen were removed·to the police station and 
during this process accused said, "it was piss·poor when a man couldn't 
get a piece of ass" (R. 12). · · 

. Willard I. Curtis, hotel mana·~r, who was at the hotel room 
occupied by accused and Wilma Gillen when. the policeman took them to 
the police station, heard accused say'"that it was a hell of a note to 
interrupt a man in the middle of a piece of tail~ (R. 14). 

4. Accused did not take the .stand and no evidence was offered 
by the def~nse (R. 16). 

5. It appears from the papers accompanying the record of trial 
that the court,,subsequent to the findings, but before the sentence, 
summoned the trial judge advocate and defense counsel before it and 
asked to see the confidentfal letter, War Department, The Adjutant 
General's Office, Washington, AG 250.4 (2-12-43) OB-S-SPJGJ-M, dated 
5 ~!arch 194:3, Subject: Uniformity of Sentences Adjudged by General 
Courts-Martial. Thereafter, this letter remained with the court until 
its findings and sentence were announced. This letter had been read 
to the members or the court while assembled for that purpo~e some two 
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or three weeks prior to this trial by the Base Executive Officer, 
inasmuch as it was a newly appointed court and had not at that time 
heard any cases. The letter is not attached to the record. 

6. The evidence suppo:·ts fully the findings that accused was 
on 16 March 1944 drunk and disorderly in a room at the Lora Locke 
Hotel in the presence or enlisted men and ~ivilians. The testimony. 
or Wilma Gillen that accused had been drinking and was very drunk, 
his actions with Wilma Gillen in the presence of others, and his 
remarks to the hotel representatives and the police that "it·was 
piss poor when a man couldn't get a piece of ass*** that it was 
a hell·of a note to.interrupt a man in the middle of a piece of tail" 
are ample evidence of drunkenness and disorderedness in violation ot 
the 96th Article.of War. 

The action of the court in examining the letter of 5 March 
1943 on the subject of uniformity of sentences did not injuriously 
affect the substantial rights of the accused. That letter.specifically 
stated in paragraph 4§ that nsentences are imposed by th~ secret, writ
ten ballot of the members ot courts-martial acting.under their oath and 
according to the evidence and the dictates of their conscience." The 
publication of this letter is therefore not to be construed as a 
directive but merely as a guide to the members of courts and reviewing 
authorities in order that they may realize the importance o! some 
uniformity in sentences and understand what, under present conditions, 
the War Department considers adequate and appropriate sentences. Courts
martial have the right and duty to take into consideration, in arriving 
at proper sentences, general policies announced by the War Department 
relative to enforcement of discipline and uniform sentences (CM 250472, 
Hoffman). 

The evidence is compelling as to accused's guilt. His actions 
show him unfit to be an officer and fully justify the sentence of dismissal 
adjudged by the court. · 

. 7. .Accused is about 23 years ot age and single. Records of the 
Office of The Adjutant Gener~l show the following: He attedded Drury 
College, Springfield, Missouri, for three years. He served as an 
aviation cadet from 6 February 1943 until 6 January 1944, when he was 
commissioned second lieutenant; .Air Corps, Army of the United States. 

8. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
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rights or the accused were committed during the trial. The Board or .· 
Review 1s·or the opinion that the record.0£,trial is legally sufficient· 
to support the £indings·or guilty, to support the sentence and to warrant 
confirmation or the sentence. Dismissal is authorized upon conviction _or 
a violation or Article of War 96. · 

• 
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SPJGV 
CM 25JJ)26 

1st Ind. 

War Department, J .A.G.°3,1 MAY )944 · - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant James E. Johnson (0-706191), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty, to support the sentence rµid to warrant confirmation of the 
sentence. I recommend that the sentence be confirmed and carried 
into execution. 

3. Inclosed are a draft of a letter for your signature, 
transmitting the record to the President for his action, and a 
form of Executive action designed to carry into effect the recom
mendation hereinabove ma.de, should such action meet with approval. 

c..~-· 

Myron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for 

sig. Sec. of War. 
Incl.3-Form of action. 

(Sentence confirmed. G.C.M.O. 366, l? Jul 1944) 

•$-
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WAR DEPARl'l.1E~rr . 
Army Service l!'orces 

In the Office of The Judge Advocate General 
Washington, D.C. (161) 

SPJGH 
CM 254054 

)UNITED STATES THIRD AIR FORCE 
) 

v. ) Trial by G.c.M., convened at 
) Dale Mabry Field,. Tallahassee, 

Second Lieutenant CHARLES S. ) 1''lorida, 28 March 1944. Dis
BUNCH (0-815649 ), Air Corps. ) missal • 

• 

OPINION of the BOA.RD OF REVIEW 
DRIVER, 0 1CONNOR and LOI'TERHOS,Judge Advocates. 

1. 'i'he Board of Review ms examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge Advo
cate General.-

2. The accused was tried upon the following Charges and Specifica
tions a 

CHARGE I: Violation of the 85th Articie of War. 

Specifications In that 2nd Lt, CHA.RIES S BUNCH, Dale Mabry Re
placement Depot Detachment, Tallahassee, Florida, was in the 
City of Tallahassee, Florida on or about 19 Feb 1944, found 
drunk while on ·auty as a MiHtary Police Officer. 

CHARGE !Is Violation of the 95th Article. of War. 

Specification ls In that 2nd Lt CHAR.LES· S BUNCH, Dale Mabry .Re
placement Depot Detachment, Tallahassee, Florida, was in the 
C;i.ty of Tallahassee, Florida, on or about 19 Feb 19L.4, d.r\.mk 
and disorderly in uniform in a public place, to wit, the 
vicinity of the Police Station in the City of Tallahassee, 
Florida. 

Specification 2: (Finding of not guilty). 

He :pleaded ndt guilty to all· Charges and Specilications. He was found guilty 
of the Specification, Charge I, and of Charge I; guilty of Specification . 
1, Charge II, except the words "and disorderly"; not guilty of Specification 2, 
Charge II; and guilty of Charge II. He was sentenced to be dismissed the 
service. The reviewing authoritu approved the sentence and forwarded the 
record of trial for action unde~ the 48th Article of War. 
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·-

3.· The ev;i.dence for the prosecu:y,ion may be summarized as follows:· 

On 19 February 1944 accused was assigned as a mi1itary police officer 
under the direction of Major John E. Gross, Provost Marshal at Dale ·Mabry 
Field, Tallahassee, Florida. His duties on that day were to remain in 
Tallahassee from 1:00 p.m. to about 6:oo p.m. 11to aid .in straightening out 
arr:, difficulties that might come up, particularly with officer personnel". 
At about 3130 p.m. Sergeant Thomas M. Erwin and Patrolman R. H. Prevatte, 
of the Tallahassee Police Department, saw the accused accompa~ed by a 
civilian walk up the alley from 11Adams Street11 and enter Military Police 
Headquarters, located directly across the alley from the Tallahassee Po1ice 
Station. The accused was dressed in uniform and.wore a milit~ry police 
brassard on his arm. He was "staggering" and his •talk was louder than 
normaJ.n! They cbserved that the "MPsa in the station attempted to get him 
to sit down and 11behave11 , but he would not listen to them. Private First 
Class Franklin A. Roby, who was present in Mi1itary Police Headquarters, 
testified that accused 11 seemed to talk a little loud", was "staggering" 
and sat down while the ·civilian with him went to the •toilet". After a few 
minutes accused left Military Police Headquarters and started walking along 
the alley toward the street. He- stopped by one 'qf the city police cars that 
was parked about 50 feet from the street entrance, leaned against the car 
and vomited on the ground. Sergeant Erwin ordered Prevatte to place accused 
and the. civilian under arrest, which·was ·done. Accused was "rambling in 
his speech", his eyes were. Y).Ot clear, his tie was out of place and he had 
a very strong odor of alcohol on his br~ath. The police were of the opinion 
that accused was drunk~ They informed him that they were going to take him 
to the base and turn him over to the P~ovost Marshal. On the way to Dale· 
Mabry Field accused "begged" the police to release him and- to take him to 
his barracks. When the accused ·was taken before Major Gross at about 4IOO 
p.ro. he admitted that he had been drinking and was drunk. Major Gross asked 
him why he was wearing_ the "MP• ann band and accused replied, that he "was 
on duty". · Major Gross placed accused in arrest in quarters and drove him to 
the barracks. Accused had a •little difficulty11 getting in the jeep. He · 

· 
0 seemed11 to Major Gross to be "upset and trying to restrain from saying arr:,- _ 
thing". He. was of the opinion that accused was drunk, "at least too drunk to 
be on duty". Accus~d had been on duty with Major Gross for about two weeks 
and during that time had performed his duties in a •soldierly manner" 
(R. 4-J.4). ·· · 

4. For the defense: 

. The accused testified that when he· awakened on the morning of 19 
February he ;as not feeli1 well am did. not eat arr:,th:i.ng. .&.bout noon he 
went to the Seminole Cafe in Tallahassee and drank approximate:!..~ five or 
six bottles of beer. After going on duty at ltOO p.m. he returned to. the 
Seminole Cafe to visit lf;lth some friends. :'Wh,en he left the caf'e he met a 
civilian friend. They walked aroum town fol'· a while and proceeded to the 

) 
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11MP11 station as accused was still feeling ill and wanted to 11get out of the 
way and off the street"~ After a. few minutes he stepped outside the· 
station for some fresh air and "suddenly became sick". He held himself 
away from the police car and pulled his necktie aside to avoid vomiting on 
his clothes. On cross-examination accused testified that he did not be
lieve five or six bottles of beer taken on an empty stomach would make a 

. normal person drunk. He was "more sick" than dr-mk: and did ndt feel the 
~ftects of the beer he consumed until about two hours afterward, when he was 
. walking up the alley. Vfuen the nauseated· feeling came over him he was about 
half way up the alley and did not have time to get back to military police 
headquarters before he vomited (R. 14-16). · 

5. .sl.• Charge Ia It is shown by'the evidence that on 19 February 
1944, the accused, after drinking five or six bottles of beer on an empty . 

. stomach, went Cl'1 duty as a military police officer in Tallahassee, Florida. 
About two hours later he appeared at Military Police Headquarters in a 
drunken condition. He staggered, was "rambling" in his speech, had a strong 
alcoholic odor on his breath and vomited in the alley, a public way, between 
Military Police Headquarters and the Tallahassee folice Station. The ac
cused, after being placed ..under arrest by city pol1Ce...._?Jld taken before the· 
Provost Marshal at· Dale Mabry Field, admitted that he was drunk and that he 
was on duty. The evidence clearly establishes that accused ~as sufficiently 
intoxicated to be unable to exercise full control of his mental and pJv'sical 
faculties arrl that he was found drunk on duty as alleged. ' 

£.• Specification 1, Charge II: The evidence shows that accused was 
drunk in uniform in a public place. It does not appear that the ccndition . 
of accused was observed by the public, other than military personnel and two. 
policemen. He was not grossly drunk and the court found him not guilty· of 
being di sorderJ.y. Uroer the circumstances the Board of Review is of the 
opinion that the conduct of accused, though/discreditable, was not of such 
nature as ·to constitute a violation of the 95th ·Article of War, and tr.at the 
evidence is legally sufficient to support only so much of the finding or 
guilty of this Specification as involves a finding of gu.ilty-iR violation of 
the 96th Article of War. 

6. The accused is 21 years of age. The records of the Office of· The 
Adjutant General show his service -as followsz Aviation cadet from 4 December 
1942; appointed temporary secorrl lieutenant, Army of the United States, and 
active ducy, 3 November 194). 

!• 'Ina court was legally constituted. No errors injuriously af-
fecting the substantial rights of the accused were conµnitted during the trial. 
TJ:,...e Board of Review is of the opinion that the record of trial is legally 1 ' 
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. 
sufficient to support the findings of guilty of the Specification, Charge 
I, and of Charge I; legally sufficient to support only so much of the find
ings of gull ty of Specification l, Charge II, and of Charge II as involves 
a violation of the 96th Article of War; and legally sufficient to support 
the sentence and to warrant confirmation of the sentence. Dismissal is 
mardat or,r upon ccnviction of a violation in time of war of the 85th Article 
of War and authorized upon conviction of a violation of the 96th Article of 
war •. 

= 

, Judge Advocate 

: -) ,-, / 

-___c_7_{1.,_M_._~_.:_J_:-1__~---·___., Judge Advo~ate 

--~~f'"·~....--'_.__-__.__• __________,Judge Advocate 
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1st Ind. 

~ " JUIJ 1944
War Departme?Jt, J.A.o.o., · · ## · - To the Secretary of war. 

1. Herewith transmitted for the .action of the Presidem; are the 
recot'd of trial and the opinion. of the Board of Review in the case of 
Second,Li.eute:nant Charles S. Bunch (o-815649), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally suff'icient ·to support the .findings of guilty o.f the 
Specification, Charge I, and of Charge I; legally sufficient to support 
only so much of the .findings of guilty of Specification 1, Charge II, and of 
Charge II as involves a violation of the 96th Article of war; and legally 
.sufficient, to support the sentence and to waITant conti:nnation thereof. 
The accus~d was. foun:i drunk in a public place while on duty as a military 
police off'icer (Spec., Chg. I and Spec. l, Chg. II). He was .found not 
guilty of Specification 2, Charge II•. I recommend that the sentence to 
dismissal be confirmed but, in view of all of the circumstances, that the 
execution thereof be suspended during good behavior. 

3. Inclosed are a draft of a letter for your signature, transmitting· 
the record to the President for his action, and a form ·of Executive action 
carrying into effect tbe recanmendation made above. 

~ c::. __ ~-~ .. 

~on c. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl.1-Rec. of trill.l. 
Incl.2-Drft. ltr. for sig.

S/W.
Incl.3-Form of Action. 

. 
(Findings disapproved in part in accordance with recommendation of 

The Judge Advocate GeneTal. Sentence confirmed but execution suspended.
o.c.v.6. JJ6, Z7 Jun· 1944) , 

( 
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• WAR ,DEP.oLB.TMENT 
A:rMJ Service Forces 

In the Office of The Judge Advocate General 
iiashington, D.C. 

SPJGK 
(167)CM 254055 2 8 APR 1944 

U N 1 T E D S T A T E S ) THIRD AIR FORQE 
) 

v. ) Trial by G.·c.M., convened at 
)· Barksdale Field, Slu-eveport;

Second Lieutenant JAMES A. ) Louisiana, 21 March 1944. 
MADDEN (0-684880), Air Corps. ) Dismissal. -

OPINION of the BOARD OF REVIEV{ 
LYON, HILL and ANDRE\~'S, Judge Advocates. 

-----------~------------------
1. The record· of trial :bl the case of the officer named above has 

been examined by the Board of Revi~ and the Board submits this., its 
opinion, to The Judge Advocate General. 

2. Accused was .tried upon the following Charges and Specifications i 

CHARGE Ii Violation of the 96th A:rticle of w7ar. 

Specifications In that Second Lieutenant James A. Yiadden, Head
quarters and Bombardment Crew Section, 336th Bombardment 
Group (1!.), did, on or about 15 February 1944, in the vicinity 
of Galveston, Texas, knowingly violate Section II, paragraph 
16 a (1) (d), Army Air Forc~s Regulation 60-16., dated 9 
September 1942, by flying a military airplane at an altitude 
of less than 500 feet. 

CHARGE IIt Violation of the 83rd Article of War (Finding. of not 
guilty). 

Specification& {Finding of not guilty). 

He pl.,taded'guilty to and was found guilty of Charge I and its Specification. 
He pieaded not guilty to and was found not guil t:r of Charge II and its 
Specification. No evidence of previous convict~ons was introduced. He was 
sent~nced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record of trial for g~tion under Article of 
Viar 48. 

3. Summa~y of the evidence. 

The prosecution introduced Army.Air Forces Regulation 60-16, paragraph 
16 a (1) (d) of which forbids flight below a minimum of 500 feet above the 
ground except during landing or take-off operations (R. 19; Pros. Ex. D). 
Prosecution's Exhibits A and B, respectively, a copy of the 480th Bombard
ment Squadron's flying schedule and a copy of A:rnry Air l'orces Form 1., shaw 
that accused was pilot of B-26 type plane number 41-31751, whioh took off 
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at 1330 fz:oom Lake Charles, Louisiana, Army Air Field, on,15 February 1944, 
and landed at 1800 the same day (R. 4,5; Pros. Exs. A,B). 

It appears·from the testimony of lla.jor Gerald J. Crosson, Air Co~ps, 
and of Captain Russell I. Uaurer, Air Corps, commanding officer and opera
tions officer, respectively, of the 480th Bombardment Squadron, and of Second 
Lieutenant J. E. Wiegel, bombardier instructor in accused's plane at the 
time of the offense, th~t accused was in charge -of a. flight of three bomb
ing planes scheduled to fly in formation to a. bombing range near Ga.lves-b:>n, 
Texas. It was decided at a 11briefing". session prior to the flight that 
they were to :make their b9mb_runs at 11,000 feet, or 500 feet below the 
clouds~ and upon completion of this mission to rejoin in forma.tiQn and 
undertake a dead-reckoning navigation mission to DeRidder, then back to 
Lake Charles (R. 5,7,8,14-16). · · 

Due to overcast weather conditions· the bombing runs were carried out 
at either 4000 feet (R. 15) or a.tan altitude slightly in excess of 1000 
feet (R. 18). After this they rejoined formation, led by accused. - The 
sky was overcast at about 1500 feet. Near Galveston, but over uninhabited, 
marshy area, accused's plane 11peeled off'~ and flew O"Ter the marsh for,,an 
unspecified time and distance.at a height of about 20 feet (R. 15-18). 

In a sworn state~ent :made to ·captain Luther B; Williams, Air Corps, 
investigating officer in the case, accused .corroborated the foregoing 
testimony. Due. to e.n overcast at 1100 or 1200 feet, the bombing was done 
from 1000 feet. Thereafter e.ccU:sed descended to an alt'itudeof .500 feet, 
and later to 150 feet. The overcast was still at its previous altitude 
(Pros. Ex. C). It appears from the preamble of his statement and the 
stipulation entered into at the time when the exhibit was offered that 
accused had been properly warned of his rights (R. 18,19). · 

Evidence for the defense. 

Testimony in behalf of accused was introduced by stipulation. A 
statement by Lieutenant Colonel H. B. 11anson, Jr., Commanding Officer of 
the 336th Bombardment Group. v1as to the effect. that e.ccused had been a 
member of that,.,orgo.nization for over three months as pilot of a combat 
crew, that he all.d his crew were outstandingly efficient, that he was not 
a foolish or reckless pilot, that his attitude and work were sufficient and 

'. his character unimpeachable. Colonel :Manson further stated that he would · 
"especially desire 11 to have accused serve with him, in combat or else
where (R. 19, 20). Chaplain Joseph M. Hannan, Lake Charles .A:r:my Aif 1''ield, 
stated in a stipulation .that accused had been an excellent soldier., that 
his character had been a.hove reproach, that this had been his first · 
difficulty, and that it had been broucht about by accused's exuberance 
at being.scheduled for immediate overseas dutr (R. 20). 

Defense counsel stated that accused had been advised of his r~ghts, 
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and that he elected to remain silent (R. 20). The effect of accused's 
plea of guilty had been explained to him at the time of his arraign
ment (R. 4). 

4. The court I s finding;s are sustained by the .record of trial and by 
accused's pleas of guilty. 

5. ifar Department records show that accused is 24 years of age, and 
a high s choo 1 graduate • He was inducted into the Anny on 20 1.'iay 1941, 
serving as an enlisted man, and subsequently as an aviation cadet,until 
25 June 1943, when he was honorably discharged and appointed a seconq. 
lieutenant, ~r Corps, Army of the United States.· 

6. Attached to the record of trial is a letter from Lieutenant 
Colonel Hugh B. ?ilanson, Jr., Air Corps, Commanding Officer, 336th Bom-

.bardment Group, dated 26 February 1944 and addressed to the Commanding 
General, III Bomber Colllr.18.lld, in which he requests clemency for accused, 
and states th_at accused has exhibited exceptional cooperation, ability, 
and application to duty, has never previously been derelict in the per-

·formance· of -his work, and has been admired and loved by his classmates 
and crew members •. Colonel Manson also points out that accused's offense 
was conunitted one day before accused's scheduled departu~e to a sta§ing 
area. 

~1. The court was legally constituted and had jurisdiction of the 
person &nd the offense. No errors injuriously affecting the substantial 
rights of accused were,committed during the trial. In the opinion of the 
Board of Review the record of trial is legally sufficient to support the 
f1ndings and the sentence and to warrant confirmation thereof. Dismissal 
is. authorized up~n conviction of violation of Article of War 96. 

3 -
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lat Ind. 

War Department, J.A..G.o., g M~'< ,944 - To the Secretary ot Wa.r. 

1. Herewith tranamitted for the action of the President are the 
record of trial &lld the opinion or the Board ot Review in the cue ot 
Second Lieutenant Je.mea A.. Madden (C>-684880 ), Air Corps. 

2. I concur in the opinion ot the Board of Revi..- tba.t the record 
or trial is legally sufficient to support the findings e.nd the sentence 
and to warrant confirmation thereof. 

:3. Consideration ha.a been given to a letter from Lieutenant Colozi.el • 
Hugh B. Ms.nson, Jr., Air Corps, Commanding Otf'ioer, 336th Bom:budmeat 
Group, dated 26 February 1944, addre11ed to the Commanding General, III 
Bomber Command, which is attached to the record of trial. In it Colonal · 
Manson states that accuaed bu exhibited exceptional cooperation, abilit7, . 
e.nd application to dut,y, baa neffr previously been derelict in the per
formance ot his -wrk, and has been admired by his olaaamatea and orew 
members. Colonel Manson also point• out that a.ccuaed's ottenae :ru ooa
mitted one day before his scheduled departure to a staging area, and 
requests that clemency be exercised. Consideration baa also been giffll 
to a letter dated 27 April 1944, attached hereto, written 'b7 General 
Henry H. Arnold, Commending General,· Arm:, Air Forces, in llb.ich be states 
tha.t acouaed'a offenaes are aggravated by- the fact that, in spite ot his 
stage of training e.nd experience, he wilfully imperiled lives and air
craft in his charge, alld in which letter General Arnold recommend.a that 
the sentenoe be confirmed alld ordered executed. Accordingly, I recommend 
that the sentence be confirmed and ordered executed. · 

4. Inclosed are a dre.f't of a letter for your signature transmitting 
.the record to the President for his action e.nd a tonn of Executive a.ction 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

~ ~- ~-- e-. -

· ~ron c. Cramer, 
Major General, 

4 Inols. The Jlnge Advocate Generu. 
Inol.1-Reoord of trial. 
Inol.2-Dra:f't or ltr. for 

sig. Seo. or War. 
Inol.3-Form of Ex. action. 
Incl.4-Ltr. tr.CG, AAF. 

{Sentence confirmed. G.C.M.O. 243, 30 May 1944) 
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WAR DEPARTMEIJT· 

Arnry- Se.rvice Forces 
In the Office of The Judge Advocate General 

, 11ashington, D_•.C•. 

SPJGN 
. CM 254157 

26 APR-1~4 
U 1J I T E D S T A T E S_ ) THIRD AIR FORCE 

) 
v. ) Trial by G.C.M., convened at 

) · ll:acDill Field, Florida, 9-ll 
Second Lieutenant THOliiiAS N. ) · March 1944. Dismissal, ·total 
SEY1~0UR (0-1546376), Medical ) forfei ture·s and confinement 
Administrative Corps. ) for one (1) year. 

- OPINJ'.ON of the Board of Review 
LIPSCOMB, GAMBRELL and GOLDEN, Judge Advocates 

1. Th3 record of trial in the case of the officer named above 
has been exami.ned by the Board of Review and the Board subr.tl.ts this, 
its opinion, tQ The Judge Advocate General. -

-2. The accused was tried upon the following Charges and Specifi
cations: 

-CHARGE I: -Violation of the 61st Article of 11ar. 

Specification 1: In that Second Lieutenant Thomas N. 
Seymour, l1!edical Administrative Corps, Station 
Hospital Detachment., MacDill Field, Florida., did.,· 
without proper leave., absent himself from his 
station and duty at MacDill Field, Florida., from 
about 1300 Eastern War Time, 29 December 1943, 
to about 1030 Eastern War Time., 4 January 1944. 

Specification 2: In that Second Lieutenant Thomas N. 
Seymour, Medical Administrative Corps., Station 
Hospital Detachment., MacDill Field, Florida, did., 
without proper leave., absent bimself from his 
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station at :MacDLll' Field, Florida f"roni about 
26 January 1944 to about 28 Jenuary .1944. 

CHARGE II: Violation of the 69th Article of War. 
(Finding of not. guilty).· · · 

Specification l: (Finding o:f not· gui~~y). 

CHARGE III: Violation of the 96th Article' of War. 

·Specification l: In thatvSecond Lieutenant Thomas N. · 
Seymour, Medical Administrative Corps, Station , 
Hospital Detachment, MacDill Field, Florida, did, 
at Tampa, Florida, on or about 24 .December 1943, · 
vii.th ihtent to·deceive; wrongfully arid unlawfully 
make and utter to The Hotel. TampiTerrace, Tampa, 
Florida for cash, a certain check, in words. and 
figures as follows, to :wit: 

HorEL TAMPA TERRACE. 
· Tampa, Florida_____12___· -___2_.4__· ___1__9_.4.._3 

Pay .to the 
Order of · HCJrEL TAldPA TERRACE $15.00 

Fifteen and 00/100 - - - - - DOLLARS 
With Exchange, Value Received, and Charge 'l'o Account Of 

· I hereby represent that the amount 
TO First National Bank drawn for·in this draft is on de-

Miami, Florida• posit wiith the drawee to my credit, 
free from any claim, and aclmowledge 
that this amount has been paid to 
me upon my representation of such 
facts. 

/s/ T. · N. Seymour 

and by means thereof did fraudulently obtain 
from The Hotel Tampa Terrace fifteen· dollars 
($15.00) in cash,·he the said Lieutenant Seymour,'. 
then well knowing that he ciid not have and not 
intending that he should have any account w.i. th 
the First National Bank, ~ami, Florida, _i'or the 
payme~t of said check. 

_: Specification 2: Same form as Specification 1, but 

'.' .. 
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alleging check drawn on same bank., dated 24 
December 1943., made payable to the order of 
and made and uttered to the Hotel Tampa ·Terrace, 
Tampa, Florioa, and fraudulently obtaining there-. 

~ 0 .by •.?5. • • . . . 

Specification 3: Same. fonn as. Specification 1 but 
alleging check d.rawn on same bank, dated 27 Decem
ber 1943, made payable to the order of and made 
and uttered to the Hotel Tampa Terrace, Tampa, 
Florida, and fraudulently obtaining thereby $15. 

' ' . 

Specification 4~ (Finding of. not guilty). 

Specification 5: , (Finding of not gullty). 

Specification· 6: ·same fo:nn as Specification l, but 
alleging check drawn on same bank, dated 28 Decem
ber 1943, made payable to the order of and made 
and uttered to the Hotel Tampa Terrace, Tampa, . 

•Florida, and fraudulently obtaining thereby $15. 

Specification 7: (Finding of not guilty). 

Specification 8: · (Finding of not guilty). 

Specification 9: (Nolle prosequi). 
'· 

i 

Specification 10:. (:!Jotion ib r finding of not guilty: sustained) .. :-_ 
I 

Specification 11: SaID3 .furm as Specification 1, but 
alleging check drawn on same bank, dated 29 Decem
ber 1943, made payable to the orde~ of and made 
and uttered to the Hotel Tampa Terrace, Tampa, 

.Florida, and fraudulently obtaining thereby $25~ 

He pleaded guilty to Charge I and its Specifications and Charge III 
and Specifications 1, 2, .3, 6 and 11 thereunder and not guilty to· all 
other Charges and Specifications upon which he was arraigned. A 
nolle prosequi was entered as to Specification 9, Charge III, and the 
defense's motion for a i~nding of not guilty as to Specification 10, 
Charge III, was sustained. · He was found guilty of all Charges and 
Specifications to vm.ich he had pleaded guilty and not guilty of all 
other Charges and Specificat:i.0116. Ha was sentenced to be dismissed 
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th& service, to .for.fei t all pay and allowances due or to become due 
and to be confined at hard labor at such place as the reviewing 
authority might direct for one (1) year. The reviewing authority ap
proved the sentence and forwarded the record of trial for action 
under Article of War 48. · 

. J. The evidence for the prosecution, upon the Charges and Speci- . 
fications of which the accused was found guilty, supplements the ac
cused's pleas of guilty thereof and shows that the accused was absent 
without leave from his station on tvro occasions as alleged in Specifi
cations l and-2, Charge I. This v-ras shOMl by an agreed stipulation to 
su~h effect (R •. 10). 

Two employees of the Hotel Tampa Terrace who had authorized 
· .the disbursement by the hotel of its funds for the checks described 
in Specifications 1, 2, 3, 6 and 11, Charge_ III, identified the accused 
as the person who had made and cashed the described checks. The ori
ginal of the checK described in Specification 11, Charge III, was 
identified and adnitted into evidence. It was shown that the checks 
described in Specifications l, 2, 3 and 6, Charge III, had been re- . 
deemed for the accused by his mother who had refused to surrender them 
a.Y1d that, consequently, the orir;inals thereof were unavailable but 
photostatic copies of them were identified and admitted into evidence, 
appropriately under such circumstances. All five of the checks were 
drawn upon the First Hati.onal Bank, 1!dami, Florida, and an officer of 

·· such bank by deposition testified. that the accused had not had an ac
count with such bank at any tir.i.e during the month of December 1943 or 
at any subsequent time up to the date of the deposition, 7 March 1944 
(R. 12-14, 14-18, 18-27, 27-31; Ex. B-I). 

4. The accused, after explanation of his riehts as a witness, 
elected to rcrr.ain silent.· 

5. Specifications 1 and 2, Charg~ I, allege respectively that the 
accused absented himself without proper leave from his station at hlacDill 

-:Field, Floriciq.f from abov.t"" 29 December 1943 to about 4 January 1944 and 
from ab:>ut 26 January 1944 to about 23 January 1944. The elements of 
the offense of absence without leave and the proof re.quired for con
viction thereof, according to applicable authority, are as follows: 

. . "* * * ·(a)· That the accused absented 
:wiiself from his command, * * %, station, or camp 
for a certain period as alleged; and ,(b) ·that 
such absence was ,d.thout cuthorlty .from anyone 
co;apetent to give him leave" (M.C.Li., 1928, par 1.32). 

- 4 -
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The evidence for the prosecution consisting of stipula
tions that the accused was absent vd.thout leave as alleged conclu- ' 
sively supplements the accused's pleas of guilty of such offenses 
as alleged and, therefore, beyond a reasonable doub~ established his 
guilt thereof. - The evidence, consequently, St~pports the findings of 
guilty of ·Charge I and the Specifications thereunder. 

6. Specifications 1, 2, 3, 6 and 11, Charge III, allege that · 
the accused at Tampa, Florida, on specified.tiates with intent to de
ceive, wronefully and unlawfully, made and uttered five checks in 
the amounts of $15, $.50, $15, $15, and (:25 respectively, to the 
Hotel Tampa Terrace· arid b;r mear.s thereof fraudulently obtained from 
the hotel money for the face amounts thereof when he knew that he 
did not have and not intending that he should have any account with 
the drawee bank for the payment thereof. The i::isuance of checks 
by an officer against a non-existent bank account and securine cash 
therefor without intending that he should have ant account with the 
drawee bank is certainly conduct of a natµre to bring discredit upon ·1 

the mill tary service and particularly is this so when such checks are 
cashed by civilians (H.C.M., 1928~ par. 15212, CI! 202027 (1934) Dig. 
Ops. JAG, 1912-1940, Sec. 453 (22J). . , 

The evidence.for the prosecution supplementing the accused's 
pleas of guilty establishes the commission of the offenses as alleged. · 
The checks were identified; the accused was shown to have made and 
uttered them and to have received the cash therefor; and it was 
shcr.m that he had no account ,·r.i. th the bank upon which they were dravm. 
The inference of fraud under· such circumstances is inescapable. The 
evidence and·the accused's pleas of guilty established beyond a 
reasonable doubt his guilt of the offenses alleged in Specifications 
1, 2, 3, 6 and ll, Charge~ and fully supports the court's findings 
of guilcy thereof and of Charee III. · 

7•. The accused is about 28 years old. The Vla:r Department re
cords show that he has had enlisted service from 17 April 1942 until 

.28 April 1943 when he was conmissioned a temporary second lieutenant 
upon completion of qfficers' Candidate School and that he has had 
active duty as an officer since the latter date. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is of the · 
opinion that the record of trial is legally sufficient to support . 
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the findings of r,u·ilty, of Charge I and· the Specificatio~ thereunder 
and Charge III and Specifications··l, 2, .3, 6 and 11 t'p.ereunder and 
the sentence and to warrant confirmation thereof. IJismissal is · 
authorized upon conviction of .a violation of either' Article of War 
61 or Article of Har 96. 

~c.~~cate, 

UL·a-~ J.Ja;.>,~Judge Advocate. 

~.,, Judge Mvocate. 

- 6 - ' 
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SPJGN · 
CM 254157 

1st Ind. 

War .Department, J.A.G.O., - To the Secretary of War.
S ·- MAY 1944 

· :1. Herewith transrrd. tted for the action of the President are 
the record of trial and the opinion of the Board of Review· in the 
case of Second Lieuten.ant Thomas N. Seymou:::- (0-1546376), Kedical 
Administrative Corps. ' 

2. I concur in the opinion of the Board of.Review that the 
record of trial is J.E:Jgally sufficient to support the findings and 
sentence and to warrant confirmation thereof•. I rocorr.r::end that;the 
sentence be confirmed·and ordered executed.and that the United States 
Disciplinary &!rracks, Fort Leavemvorth, Kansas, be designated as the 

.place of confinement. 

' J. Inclosed are a draft. of a letter for your signature, trans-
cltting the record to the President for his action, and a form of 
Executive action designed to.carry into effect the foregoing recom
'~ndation, should such action meet with approval. 

·~ Q.._~~.·.• 

:Myron C. Cran:ar, 
Ma'jor General, • 

'l'he Judge Advocate Gene~. 

· 3 Incls. 
· Incl 1 - Record of trial. 

Incl 2 .;,· Dft. of ltr. for 
sig. Sec. of war;· 

Incl J - Form of Executive 
·action. 

·,(Senteooe confirmed.; G.C .)LO. .31S., 19 Jun 1944) 
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UR DEPARn!ENT 
J.rsr Semce ·Forces ·, 

In the Ot.tice o.t The Judge .Advocate.General 
Wasbingtcn, D. c. . (179) 

~JGQ 
CJr 254182 ;_4 MAY 1M4 

U!rITED STATES OODEN ilR SERVICE comwm ~ 
v. ) Trial b7 G~c.u:., ~onv~d at 

) Arrey .ilr Base, AlJ1ance, Neb
Second Lieutenant GEORGE W. ) raska, 30 March 1944. Dis-· 
ROESSEL (0-753429), Air ) missal and total .tor.teitures•. 
Corps. ) 

--·-----------
OPINION of the BO.AR!kOF REVIEW 

ROUNm, GAMBRELL and FREDERICK, Judge Advocates 

J.. • The Board of Review has examined the record of trial in the 
case or J:,he o£.ticer named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 61st Article of war. 

Specification: . In that 2d Lieutenant George w. Roessel, 
5th Troop Carrier Squadron, illiance A:.r:my Air Base., 
Alliance., Nebraska., did., 'Without proper leave., 
absent himself from his organization at Grenada 
Army Air Field., Grenada., Mississippi., from about 
1630, 2 February 1944 to· about 1200., 8 March 1944 • 

. He pleaded not guilty to., and was found guilty of, the Charge and 
. Specification. No evidence of previous convictions was introduced. 

He was sentenced to be dismissed the service., to forfeit all.pay 
and allowances due or to become due, and to be confined at hard 
labor for a period of tvro (2) years. The reviewing authority ap
proved only so much of the sentence as provides for dismissal and for
feiture of all pay and allowances due or to become due, and forwarded 
the record of trial for action undeJ" Article of War 48. 

3. Eviden1e for the prosecutions 

During Februar;y and March of 1944 accused was assigned t9 .the 
5th 'l'roop Carrier Squadron, 10th Troop Carrier Group., Army Air Forces, 
and stationed at Grenada Army Air Field, Grenada, Mississippi (R. 4, 7, 
9, Elt. A). A duly authenticated extract copy o! the morning report 
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} 
of this organization for 25 February 1944 and 8 March 1944 was 
introduced into evidence, without objection (R. 5, Ex. A). On the 
morning report for 25 February 1944., accused was carried as from, 
uny to A110L 1630 2ndn; on the morning report for 8 ~ch 1944, he was 
carried as a AWOL to Dy 1200•. · 

First Ueutenant Charles J. Forst, Executive officer and former 
Adjutant of the 5th Troop CruTier Squadron, testified it was his duty 
to maintain the squadron records (R. ·5). A formation of the squadron 
officers was called on 16 February 1944, which accused did not attend. 
A search was thereupon instituted for him, and hf; was not found (R. 5). 
Lieutenant Forst then checked the mail room and discovered accused had 
not •picked up• his mail •for a great length of time•. He found among 
accused's uncollected mail a notice to him from the Railway Express 
Company, dated 2 February 1944, advising him of the arrival of a 
package. Forst went to the Railway Express Office and discovered a 
package of clothing addressed to ace.used. He was informed by those 
in charge of the office that altho accused had called there during 
the latter part of January, or around the 1st of February., he had 
not called for the package since the date of the notice (R. 5, 6). 
Ueutenant Forst continued his search for accused, but had not 

,located him prior to his departure for Alliance, Nebraska (R. 6). He 
had no knowledge of accused I s absence until 16 February 191,4., and 
did not then record him as officially absent on a morning report until 
25 February., for the reason that he ·wanted to make sure that accused 
was actually absent (R. 6). Accused surrendered him.self at his base 
at Grenada (R. 7) in time to move to Alliance, Nebraska, with his 
unit (R. 6). Between 2 February 1944 and 16 February 1944, accused 
•more or less had no schedule• or duties (R. 7). 

Captain James M. Turk testified that about 10 or 11 February 
1944 he posted a notice on the squadron bulletin board directing accused 
to report to the s-roup surgeon for •shots•. Accused did·not respond. 
Captain Turk had no actual or personal k:nowledge of his absence until 
16 February 1944, when accused was absent from a formation (R. 9). The 
last day accused flew, prior to 16 February 1944, was on 1 February 1944. 
'l'he witness did not recall seeing accused after 2 February 1944. The 
next time he saw accused r.as on 8 March 1944. Authority to be absent 
should have been requested through Captain Turk as he was then Executive 
officer of the Squadron (R. 8). He knew of no authority granted accused 
to be· absent during any of the period between 2 February 1944 and 8 -:-
March 1944 (R. 9., 11;· 12).· Accused had no duties to perform between ·. 
l·and 16 February 19441 other than to be available for •shots- (R. 9., 10). 
Due to a shortage of instructors and planes., accused flew: lass than· 

.ten hours between r:ecember 1943 and Fabrua.ry-1944 (R. 10). There 
was no •sign-in sheetn for the organization (R. 9). All officers 
were supposed to check the squadron bulletin board at least once daily, 
but no check was made to see that they complied. After 16 February 
formations o! the squadron were held daily, and accused was absent _each 
day (R. 11). 

- 2 -
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4. For the de!ensea 

Having · had his rights fully explained to him., accused elected to 
remain silent., . and he did not introdue~ any evidence at the trial 
(R. 12). . 

5. Ver:l.ty is ·attributed to the entries in the morning reports of' 
an Army organization because these reports are., as their name implies., 
required to be made daily., and the entries contained in them are assumed 
to be recitations o.f' current .f'a.cts., recorded from day to day by a 
responsible oi'.f'icer., whose. legal duty it is to do so and which duty 
he is pres'UD18d to discharge in a proper inamler, that is., based on his 
personal knowledge of the facts constituting such entries. For · · 
these reasons morning reports., or duly certified extract copies thereof., 

· a.re admitted into evi()ence as exceptions to the hearsay rule and given 
prim.a f'acie probative·vaiue by military tribunals. However., the entries 
recorded in morning reports are.only prima .f'acie eTidence of the facts 
they z:ecite. The credence to ~ch they are entitled., and the p;-obative 
val.us to be given them., are directly dependent upon the integrity and 
strictness with which· the rules governing their preparation have been. 
complied with by the officer responsible for their preparation. The 
accuracy of these reports is not immune from attack., and when evidence 
is introduced fran any source tending to show error or lack· of' authen
ticity in the entries therein~ they must be weighed as any other 
documentary evidence to determine the extent to which they shall be 
accepted as competent credible proof of the facts they recite. It- is 
al.ways a matter of pertinent inquiey as to whether or not the person 
who prepared the morning report had personal knowledge o.f' the facts re
cited. Many prececi.en't cases ho1d., that where it is manifest that the 
entries.in a morning report could not have been, or were not., in f'act 
based upon the personal. knowledge or observation of the person who made 
them, such entries are not competen~ evidence of the facts stated and , 
are mere compounded hearsay. Dig. Op. J.A.G.D • ., 1912-1940, Sec. 395 
(18). Even ·though the morning report may have been introduced into 
evidence without objection or even after defense counsel has expressly, 
stated that he has·no objection to its introduction, nevertheless it may 
properly be questioned as to its validity and competence. Bull. J.A.G • ., 
September 1942, p. 212. 

In the instant case., the entry in the morning report of' accused's 
organization for 25 February 1944, wherein it is recited that he went 

. •AWOJ./1 on 2 February 1944., obviously is not., and does not purport to be, 
a current entry of a current fact; nor does it purport to be the cor
rection of an error made through inadvertence or oversight~ the morn
ing report rendered for 2 February 1944. This circumstance leads to the 
inquiry why the long delay in reporting accused as • KWOIJI I and whether 
or not the entry was finally made upon personal knowledge of the reci~d 
facts. The answer to both questions is found in the testimony of 
Lieutenant F'orst. The duty of ascertaining the £acts and of actually 
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preparing -the morning reports had been delegated to him by the com-
manding officer of the squadron. Lieutenant Forst had no personal 
knowledge prior to 16 February- 1944 that accused was absent trail his 
organization, nor was he thoroughl;r convinced that such absence was 
a fact until 25 February 1944, when .he made the entry in question. 
There is nothing in the record to indicato that the commanding officer 
of the squadron had a:ny grea,ter knowledge on the· subject than did • 
Lieutenant Forst. The conclusion that accused had been absent 'Without 
leave since 2 Februar,y: 1944 was admittedly 8lTived at by a process o! 
deduction based on the· fact that l Februar;r 1944 was the last~ ha 
was definitely known to ha;ve been present for duty, which in turn is a 
conclusion reached from talking with his associates, and .fri;im the 
circumstances that .accused had not cal.led .for a package which had re-·. 
mained undel.ivered·at the Railway. Express o.f!ice since 2 February 1944, and 
discovery that accused had .failed to call for his mail over a consid-
erable period o.f time. · · 

~fensecounsel, altho expressly accorded the opportunity to ob
ject to the introduction of this extract cow of the morning report, 
stated that he had no objection thereto., It was properly admitted by 
court, but the Board of Review questions its competency as legal 

. documentary proo.f. Since 1;,he pertinent entry amounts to a mere ·con-· 
clusion of Lieutenant Forst, and, the principal· facts fr()Jll which he 
arrived at that conclusion appear or record, these latter facts and· 
circumstances rather.than his conclusion are considered for the 
purpose o.f. determining whether the evidence is legally sufficient 
to sustain the finding that accused went • AWQLtt on 2 February 1944. · · 
In the opinion of the Board the competent legal evidence of record is 
not sufficient to show beyond reasonable doubt that. he was absent i'rom 
his organization on and after that date. There is competent eyidence · 
other than the morning report which is legally sui'ficient to shmr that 
accused was absent without leave between 16 February- 1944,; and 8 
March 1944. 

6. War Department records disclose that this officer is 24 
years of age and is not married. He ·is a high school graduate. He · 
was ~.machinist in a defense plant.prior to enlisting as an aviation 
cadet on 28 October 1942. Having success.fully completed his course 
oi' training as. an aviation cadet, he was appointed and commissioned 
a second lieutenant in the Arnzy' 0£ the United States on JO August 194'.3, . 
and entered upon active duty at Yuma Army Air Field, Yuma, Arizona, 
the same day. · 

?. The court was legally constituted.- No errors injuriously' 
affecting the substantial. rights ot accused were committed during 
the trial. The Board or Review is 0£ the opinion that the record 
or trial is legally' s~!ieient to support only so much of the finding 
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of guilty of the Specification of the Charge.as finds accused guilty 
of being absent without leave from 16 Febrll8l'11944 to 8 March 1944., 
and to support the ChargeJ· and the sentence., and to warrant con
firmation of the. sentence. Dismissal is authorized upon conviction of 
Article of War 61. · 

JI~~ Judge Advoc~te 

U/.4is, •• /I, k,+t ~dge Advocate 

~•Judge Advocate 
:t .... ' . . • , 

- 5 -
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1st Ind. 

war Department, J.A.G.o., 9 MAY 1944- To the Secretary or 1'1ar 

l. Herewitl1 transmitted for the action of the President are 
the record of trial and the opinion of the Board of r..aview in the 
case of Second Lieutenant George w. Roessel (0-75.'.3429), Air Corps. 

2. I concur in the opinion of the Board of Review tht.t the record 
of trial is legally sufficient to support only so much of the findings 
of guilty of the Specification of the Charge as finds accused guilty 
of being absent without leave from 16 February 1944 to 8 !Ja.rch · 1944, 
legally sufficient to support the finding on the Charge, and the sen
tence and to warrant confir.nation of the sentence. I recommend that 
the sentence as approved by the reviewing authority be confirmed, that 
the forfeitures be remitted, and that the execution of the sentence as 
thus modified be suspended during good behavior. 

.'.3. Inclosed are a draft of a letter for your 
. 

signature, 
. 

trans
mitting the record to the President for his action, and a form of 
Executive action d~signed to carry into effect the reco:mn.endation 
hereinabove made, should such action meet with approval. 

-~Q.~. 

Myron c. Cramer 
lfajor-General 

The Judge Advocate General 

.3 Incls. 
1-Record of trial. 
2-Dft. ltr. sig. of s/w• 
.'.3-Form of action. · 

(Findings disapproved in part in accordance with recomn.endation of 
The Judge Advocate. General. Sentence as approved by' reviewing. . 

· authority confirmed but forfeitures remitted. Execution suspended. 
G.C.M.O. 303, 17 Jun 1944) 
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WAR DEPARTMENT 
Arrrr;r Service Forces 

In the Office of The Judge Advocate General 
Washington., D.c. (185) 

SPJGQ 
CM 254202 

i6 MAY 1944 
UNITED STATES ) HA.WUIAN DEPARTMENT 

v. 
) 
) Trial by G.C.M., convened at 
) APO 958, 1 February 1944 to 

Lieutenant Colcnel STEPHEN ) 4 February 1944. Dismissal. 
ROBY (0-247561), Ordnance. ) 

OPINION of the BOARD OF REVIEW 
ROUNDS, GA.MERELL and FREDERICK, Judge Advocates. 

l. The Boa.rd of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Cmrges and Speci-
·f'ications s -

CHARGE Is Viola.tion of the 94th Article of War • 

. Specification ls In that Lieutenant Colonel Stephen Roby, 
Ordnance Department, did, at Hickam Field, Territory 
of Hawaii, on or about 31 !&l.y 1942, make a claim against 
the United states by presenting to Lieutenant Colonel 
H. B. Turner, Finance Department, Finance Officer at 
Hickam Field, Territory of' Hawaii, an officer of' the· 
United States duly authorized to allow and pay such 
claims, a voucher, W.D. Form 336, in the amount of' 
$100.00, for rental allowance .f'rom l l&l.y 1942 to .31 
May 1942, which claim was false and fraudulent in that 
said Lieutenant Colonel Roby and his dependent, Mrs. · 
Marian K. Roby, his wife, occupied public quarters 
from l May 1942 to 31 M:l.y 1942, and was then known by 
said Lieutenant Colonel Roby to be false and fraudulent. 

Specificatiais 2 to 15, inclusive: 

(Ea.ch of these Specifications charges the same type of' 
o.ffense as Specificatiai l., above, and is identical 
with it in form.· These 14 Speci.fications each allege 
as a separate of.tense each monthly pay and allowance 
account presented by accused between June 1942 and July 
1943, both inclusive, in each of which he made claim 
against the United Stat,es for $la) as commutation of 
quarters.) 
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CHARGE IIi Violation of the 95th Article of Viar. 

Specification ls In that Lieutenant Colonel Stephen Roby,. 
Ordnance Department, did, at Hickam Field, Territory 
of Hawaii, an or about 31 May 1942, with intent to de-· 
ceive Lieutenant Colonel H.B. Turner, Finance Depart
ment, F:inance Officer at Hickam Field, Territory of 
Hawaii, officially state, in a voucher, 'lf.D. Form 336, 
submitted to said Lieutenant Colonel H. B. Turner, tha.t 
from l Mly 1942 to 31 May 1942, "I was not assigned ade
quate quarters at my present station; if without depen
dents, I was not on field or sea duty; if with dependents, 
I did not occupy with them any public quarters assigned 
to me without charge at any staticn, nor did a.ey of them 
occupy public quarters assigned to them or to any other 
officer or his dependents, except for bona fide social 
visits," which statement was known by said Lieutenarit 
Colonel Roby to be untrue, in that during said period 
he and his dependent, Mrs. Marion K. Roby,-bis lfife, did 
occupy public quarters assigned to him without charge, 
and from 1 May 1942 to 15 May 1942 said Mrs. Marion K. 
Roby 1Bs assigned quarters at Fort Shafter, Territory 
of Hawaii. · 

Specifications 2 to 15, inclusive: 

(Each of these Specificaticns charges the same type of 
offense as Specificaticn 1, above, and fs identical 
with it in form, except in the .following particulars, 
The concluding allegpi.ticn of' Specification 1, "and from 
l May 1942 to 15 May 1942 said Mrs. :Marien K. Roby was 
assigned quarters at Fort Shafter, Territory of .Ifa:waii", 
is not conta:ined 1n any subsequen.t Specification. Th~ 
allegation, "and that the address of his wife, Mrs. Ms.rion 
K. Roby, was •Ocean View Court, Honolulu, T.H.' * * * 
and that during said period the address of said Mrs. 
Marion K. Roby was not I Ocean View Court, Honolulu, 
T.H.'", .is contained in Specification 9 but appears in 
no other Specification. Specifications 14 and 15 con
clude with the allegaticn, "did occupy public quarters 
assigned to other officers", rather than the allegation, 
"did occupy public quarters assigned to him idthout 
charge". Ea.ch of these 14 Specifications alleees as a 
separate offense, namely, a false official statement, 
98.ch pay and allowance account presented by accused to 
the United States during the period from June 1942 to 
July 1943, both inclusive.) 

-2-
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ADDITIONAL CltARGE It . Violation of the 94th Article of War. 

Specificat.i.ona In that Lieutenant Colonel stephen Roby, Ord
nance Department, did., at Honolulu, Territory of Hawaii, 
en or about .31 August 194.3, make a claim aga:inst the United 
States b7 presenting to Colonel L. N. Smith, F:!nance 
Department., Finance Of!icer, UnitEt(i States Arm;y, Honolulu., 
Territory or Hawaii, an officer of the United States duly 
authorized to allow and pay such claims, a voucher., W.D. 
Form .3.36., in the amount or $120.oo,. !or rental allowance 
from l August 194.3 to .31 August 194.3, which claim was 
.t'alse and fraudulent in that said Lieutenant Colonel Roby 
and his dependent, Mrs. Marion K. Roby-., his wile, occupied 
public quarters from l Aug11st 194.3 to .31. August 194.3, and 
..as then known by- said Lieutenant Colaiel Roby to be false 
and 1.'raudul.ent. 

ADDITIONAL CHARGE IIa Violation of the 95th 1rticle of War. 

Specification li In that Lieutaiant Colonel Stephen Roby, Ord
nance Department., did, at Honolulu., Territory-_ of Hawaii., 
an or about .31 August 194.3, with intEllt to deceive Colonel 
L. N. Smith, Finance Department; Finance Officer, United 
States Urq., Honolulu, Territoey of Ha:waii., officially 
state, in a.voucher, W.D. Form .3.36, submitted to said 

.Colonel L. N. Smith, that from :J, A.ugust 194.3 to .31 Augu.st 
1943, "I was not aaaigned adequate cparters at m:, present· 
staticnJ if witha11t dependants, I was not ·en .f'ield or sea 
dut71 if wt th dependants, I did not occuw with them anr 

· public quarters assigned to me without charge at any station, 
. nor did an7 of them occuw public quarters assigned to 

· them or to uq other of!icer or his dependente, except 
for bona ti.de social visits, or receive a monetary- allaw
ano1 in lieu thereoi'," which statement was known b;r said 
Lieutenant Colcmal Roby to be untrue in that during ea.id 
period, he and his depcdm_t,. Mrs. Marion K. Rob;r, hie wife, 

.did occUP.7".. pl.lblic crJ.&rters as.signed to other officers. 

Specification 2t In that Lieutenant Colcmel Stephen Rob;r, Ord
nance Department, did, at .A.PO 9S8, on or about 15 August 

. 1943, with intent to deceive Yajor William E. Cheatham, 
Inspeotor General• s Department, !US, who was then am there 
ccmducting an official· inTestigation, o!ficiall:y deliver 
to aaid Major William E. Cheatham a writing in words and 
tl.gures as .i'ollona ' · 

"Rece1Ted .t.rom lira. Ma.rion K. Roby-($25.00) twenty
fin dollars in currency in payment .i'or lodging. 
For the period beginning Dec. 21, 142 to Feb let 1943 
(incl.) · 
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Diane A. Sloggett 
1938 Mott,..Smith Dr. 
Honolulu, T.H. 
Jan.· 5th 1943." 

-.hi.ch said writing was false and untrue. and known by 
the said Lieutenant Colonel Stephen Roby to be f'a.lse 
and untrue in that the signer thereof, Diane A. Sloggett, 
had not received twenty-five dollars ($25.00) from the 
said Urs. Marion K. Roby 1n payment for lodging for the 
period stated in said writing and .had not written and 
signed same on 5 January 1943, and· 1n that the said Mrs. 
Marion K. Roby had not occupied· said premises on a ren

:: tal basis for the said period. 

Defense counsel ma.de a motion to strike Charge n and its 
Specifications (A.W. 95) and Specification l of Additional Charge II 
(A.W. 95), upon the theory that since the offenses alleged in these 
Specifications grew out of the same transactic:ns,. both are in reality 
the same and therefore constitute an unreasonable multiplication of 
Charges. This motion was denied. Motion was thereupon na.de by 
defense counsel that accus ad be accorded a separate trial on Specifi
cation 2, Charge II, tipan the, theory that_ the offense alleged 1n this 
Specification. was not a pirt of the transactions giving rise to the 
original Charges and Specifications, but arose during an official 
investigation of those transactions, a?Ji the evidence relative to 

'this Specification might present apparent conflicts and :inconsistencies 
calculated to operate to the detriment of accused on the other Charges 
and Specifications; and for the additional reason trat ·accused had al
ready taken the depositions of three of his witnesses before th:13 
Specification was filed, which, since the prosecution had access to these 
depositions, was tantamount to a partial trial of the case before the 
Specification was filed. This motion was also denied. 

Accused pleaded not guilty to, and was found guilty of,. all 
Charges and Specifications. No evidence of previous convictions was 
:introduced. He was sentenced to be dismissed the service. The review
ing authority approved the sentence am forwarded the record of trial 
for action under Article of War 48. · 

. 3. The follo'Wing pertinent facts, which are clearly established 
by competent evidence of record, are considered essential to a proper 
understa.nd:mg of the natters in issue. 

Accused was assigned to duty at Hickam Field; ·T. H. , by Par. 
10, Special Order No.130, Headquarters Hawaiian Department, 31 May 1941 
(Pros. Exs. B to K). He arrived. in the Hawaiian Department on 3 June 
1941 and was assigned to duty in the 7th Air Force Ordnance Office (R. 
136. Prior to the outbreak of hostilities wi.th Japan on 7 December 
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1941, he wa.s assigned quarters by proper authority, and he occupied· _ 
these quarl-"'!ri:; "1th his wife, at 203 4th street, Hickam Field (R. 1.36). 
en 7 December 1941, by verbal order of the camn;ulding officer ot . 
Hickam Field, he 11a.s relieved from these quarters and assigned shelter 
1n the same building lbich he was occupying, a.nd by a similar order 
on 17 December 1941 was relieved from shelter and again assigned quar- · 
ters in the same building. These verbal orders were confirmed in 
Special Order No. 10, Headquarters Hickam Field, l.3 January 1942 (Der.
Ex. 3; R. 57, 1.37). Then., by verbal crder of the conmanding officer 
or Hickam Field., embodied in Special Order No. 44., Headquarters Hickam 
Field, 9 March 1942., accused was again relieved from quarters and 
assigned shelter in the same building, effective l March 1942 (Def'. 
Ex. 2; R. 56., l37). He was not thereafter assigned qua:·ters. Accused 
was relieved from duty 1n the Ordnance Office o! the 7th J.ir Foree·, 
Hickam Field., T.H • ., and assigned to duty in the Department Ordnance 
Office, Honolulu, T.H., by Par. 30, s.o. No. 73., Headquarters Hawa.iia.n 
Depi.rtment, 14 Ml.rch 1943, and reported for duty at hifi nn station 
the same day (Pros. Ex. L), but continued to live at Hickam Field until 
the first part ot September 1943. 

-rrhe evidence for the prosecution may be summarized as followaa 

For each mcnth during the period from l M'ly 1942 to 31 August 
1943, inclusive., accused., an officer in the Army of' the United States., 
made., signed., and; on or about the last day of each month, presented 
!or allowance and payment to the Army Finance Officer h9.ving authority 
to allow and. i:s,y the same., his individual pay and allowance acc011D.t 
voucher (W.D. Form No. 3.36), in llhi.ch he ma.de a claim against the 
United States for a rental allowance as one entitled thereto by virtue 
of having a dependent wife., who was neither assigned nor occupying 
public quarters., and !or llhan he was maintaining private quarters 
within contemplation of law. These vouchers were presented for allow
ance and payment to' the respective Army Finance officers alleged in 
the various Specifications., and were by them allowe'i and P9'.id as pre
sented. Accused claimed, and 118.s paid., as comutation of quarters 
!or the month of May 1942., the amount of $100, and for each ,succeeding 
month., the amount of $120. Each mcnthly pay and allowance voucher so 
presented by accused during the period in cpestion. contained the 
following statement or representation OYer the signature of aecuseds 

"For rental allowance from ,19_, to _____, 
19_., during llhich period I 118.s not assigned adequate quar
ters at my permanent station; if without dependents., I was 
no"t on field or sea duty; 1£ with dependents, I did not occupy 
111th them any public quarters assigned to me llithout charge 
at any station, nor did any or them occupy public quarters 
assigned to them or to any other officer or his dependents, 
except for bona fide social visits". · 

The spaces for the rental allowance· period claimed lei't blank in _the 
foregoing were filled 1n in each instance with the dates applicable 
to the month for llhich the voucher was submitted. In each voucher 
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presented by accused during the period from 1 tay 1942 to Jl Janua.17 
1943 inclusive, accused represented his wife's, Mrs. Marion K. Roby's., 
address to be "Ocean Vievr Court, Honolulu., T,.H." In each voucher 
presented by him during the period from 1 February 194.3 to .'.31 August 
1943 inclusive, he represented his wife I s address to be "c/o Mrs. 
Gladys Iqma.n., 2199 Kali& Rd., Hooolulu, T;H.• (Pros.~. R, and B to 
Q incl.; R. 15, 16). 

From on or about 19 January 1942 (R; 17) until 15 May 1942 
(R. 19, 22), Mrs. Marion K. Roby, wi!e of accused, was a·member of 
the Women• s Air Ra.id Defense (W.A.R.D.), and as such drew compensa
ticn !rom the Government and was assigned "shelter" free of cost at 

= Fort Shafter, T.H. (R. 19). This shelter was avail.able at all ti.mes, 
but the nature o! Mrs. Roby's work only required that she make use 
of 1 t about three nights each week (R. 22). 

Lieutenant Colonel James A. Wells was assigned shelter in the 
building situated at 2)J 4th Street, and occupied it with accused from 
2.'.3 .fu.ly 1942 until 9 June 1943 (R. 24). Various other officers also 
lived there intermittently during that period (R. 25, .'.32). It became 
necessary to vacate this house at 2'.'.3 4th Street on or about 9 June 

. 1943, and Colonel. Wells was assigned shelter in a building situated 
at 14 Julian street, Hickam Field, whera Lieutenant Colcnel Jack s. 
Grubb and M:Ljo:r Walter Wolfe were also assigned shelter (R. Z"/). · 
Accused 111.s not assigned shelter at this new location, but since the 
quarters ccntained more room than the three officer~ assigned there 
recpired., they consented that accused move his furniture into this 
building and take up shelter there (R. 271 28, 32, 45). This he 
pranptly did, and tbereai'ter continued to occupy this shelter until 
ordered to vacate it and remove himself and .furniture from Hickam Field 
on or about 6 September 1943 (R. 5.3, 54; Def. Ex. l). · 

The house at 20.'.3 4th Street was f'uJ.lyiurnished with furniture 
cnmed by accused (R. 25, 27)., and the same furniture was used in the 
house at 14 Julian Street (R. 28, 46). Cm.l.y one room in either house 
was used exclusively by accused {R. 25, 39). Mrs. Roby kept her per
sonal c1othing in accused's roan.; 'Whether all or only a part of it, 
the llitnesses did not know (R. 25, .39, 46). She am accused frequently 

, entertained guests in those portions of the houses 'Which were used in 
commcn by all who occupied them (R•. Z7, 39, II)., 46). . Colonel Wells 
testified that Mrs. Roby was present at the house at 20.'.3 4th Street 
the majority of the time. She Vff!'Y frequently spent the night there 
(R. 25). He estimated that she, spent ninety per cent of the nights 
in accused's roan and usually prepared breakfast at the house (R. 26). 
She spent about the same proportion of time at the house at 14 Julian 
Street (R. 28). Occasional]J' she spent nights elsewhere., but upon · 
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those occasions accused was usu.ally also absent from his room (R. 28). 
Accused and Mrs. Roby maintained a beach house in Ocean View Court 
(R. 34), in conjunction with some other officers (R. 35), and Colonsl 
Wells occasionally heard them say: they·were going there (R. 28). Major 
Wolfe estimated that Mrs. Roby spent appraxinately twenty-five nights 
each month at l4 Julian Street after accused moved there (R. 38, 39). 
Colonel Grubb testified as follows with reference to time spent by Mrs. 
Roby at 14 Julian street: "She was there practically every night. I 
know o:f one or two cases where Colonel and Mrs. Roby were absent en 
weekends, but other than those one or two occasions, I can state she 
"ficl.s there all the time" (R. 46). She stopped staying there after an 
investigation was made by the Inspector General's Department sometime 
early in August 1943 (R. 48). 

The telephone number of the house at 203 4th Street, which also 
became the number at 14 Julian Street, was "Hickam Field 229511 (R. 'Z7, 
29). 

The signed °!)ut undated application for emploJ'lllent which Mrs. 
Roby filed with the Women I s Air Raid Defense, sometime between 25 
December 1941 and l February 1942, and in which she gave "Hickam Field" 
(T.H.) as her home address and "Hickam Field 229511 as her. home telephone 
number, was introduced into evidence (Pros. Ex. S; R. 18). A cross-index 
card which constituted a part of the records kept by the W.A.R.D. or
ganization in connection with_:tlte .201 file of Mrs. Roby was also ad
mitted in evidencE. This card was prepared by someone in the W.A.P..D. 
personnel office from data contained· in the aforesaid application filed 
by Mrs. Roby, and also listed her heme address as Hickam Field and her 
home telephone number as "Hickam Field 229511 (Pros. Ex. T; R. 20). 

}.it's. Roby was an active member of ....the Motor Corps Transpor
tation Section of the Red Cross from October 1941 (R. 64) until April 
1943 (R. 65). She was subject to call for emergency duty at any time 
durmg the day or night, and liheri Red Cross personnel in charge of 
assignments to duty had occasion to call her, -which was "fairly" fre
quently, they "habitually" called her .on the telephone at "Hickam Field 
229511 (R. 65, 66, 67). 

During the month of March 1942 Mrs. Roby was, as above set 
out, a member of the W.A.R.D. and assigned shelter at Fort Shafter, 
T.E. In his p9.y an:i allowance vouc;her for March 1942, accused listed 
his wife's address as Fort Shafter, T.H., and claimed, and was paid, 
commutation of quarters for tbat month (P.. 69). Shortly afterwards, 
the payment was questioned by the Finance Department,· and the amount 
so pg.id accused as commutation o:f quarters for March was, with his 
consent, withheld :from his pay for'A.pril 1942 (R. 69, ?O, 77). There 
was a considerable divergence of views and conflict of opinion at the 
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tillle, even among officers of the Finance Department., as to whether 
husbands stationed at Hickam Field with 'Wives in the W.A.R.D. and 
assigned shelter at Fort Shafter were entitled to draw commutation 
of quarters (R. ?O., ?4., ?5). Several officer,, in addition to accused., 
made clailll for., and were paid., canmutation of quarters for M:l.rch under 
the same circumstances (R. ?5, 76). The precise qtiestion was not 

. finally decided by the Comptroller General until 10 December 1942 
(R. 75). 

Major ValEmtine A. Ruth£>ri"ord, Finance Department, llho testi
fied to the foregoing., also testified as followss He has been in the 
)'ina.nce Department continuously sine~ lO Decenber 19Z7. .An officer 
with dependents may be assigned shelter on a military reservation . 
without losing his right to collect commutation o:f quarters., provided . 
.he ne.intains an establishment off the reservaticn and his dependents 
do not occupy public quarters (R. 71). Rental allowance is not part 
of the pay of an officer. The theory behind its payment is that it is 
reimbursement for expenses necessarily incurred by an officer for ma:in
tenance of private quarters (R. 73, 76). The Comptroller General has 
ruled that if such private quarters are not maintained and such expenses 
are not :incurred the rental allowance is not payable (R. 73). The 
Government is not concerned about the amount of mcney actually paid 
out as rental for private quart~rs (R. 74). An.officer is entitled to 
collect commutation of quarters if he provides his own quarters without 
expense to the Government, provided the quarters are not on a military 
reservation (R. 74)-. If a dependent occupies public quarters as her 
home., this precludes her husband from collecting rental allo-wances (R. 
78). 

, ~ cottage at Ocean View ·cw.rt ms rented by Mrs. Roby in the 
name of accused during M:iy or June 1942 a.t an agreed rental' of $125 
per nionth, with the understanding en the pirt of the management that 
several officers would make use of it frcm time to time (R. SO). This 
rental agreement 11c1.s terminated en 20 December 1942 (R. 81) •. 

Mrs. Gladys G. Lyman testified that she had occupied an apart
ment containing two single beds at the Halekalani Hotel, 2199 Kali.a · 
Road, Honolulu, T.F.., s:ince 3 August 1942 (R. ITT), paying rental thereoo, 
at the rate of $1.05 per month (R. 94). en ar about 15 February 1943, 
Mrs. Marion K. Roby, 'Wife of accused, told her that she needed an ad
dress in to11n (R. 88); that she had given up her beach house and was 
in need of a place (R. 91); and offered to pay $20 per month for the 
privilege of moving in with her until she (Mrs. Roby) could find a 
house (R. 92). Mrs. Roby was given a key, and the apartment l6.S avail
able for her use at any time (R. 92). Mrs. Roby thereafter paid rent 
monthly to Mrs. Lyman at the :r;-ate of $20 per month, but did not actually 
occupy the apartment lti.th her (R. 88, 95). She did not sleep there any 
night llhen Mrs. Lyman -was present., and upon no occasion, upcn returning 
after staying away over night, did Mrs. Izyman detect anything to in
dicate that Mrs. Roby had spent the night there (R. 89). :Mrs. Izyma.n 
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did not d,iseover any of Mrs. Roby's clothes in her apartment until 
after the latter had been interviewed by M:ljor Cheatham (Inspector 
General's Department) 'in August 1943 with reference to her place of· 
residence, and she then discovered one dress and one pair of shoes . 
belonging to Mrs. Roby in the clothes closet (R. 89). 

Mrs. Eileen Risteen testified that she lived in Mrs. ~· s 
apartment at the hotel for two weeks, beginning 26 .lpril 1943, and 
luring that time she did not see Mrs. Roby (R. 85, 86). 

Colonel Arthur B. Custis, immediate canmanding officer of 
accused during the latter's tour o.i' duty at Hickam Field (Pros. Ex. 
x, p.2), spoke to accused at least twice between 1 May 1942 and March 
1943, once while he had the beach cottage rented and once afterwards 
(Pros. Ex. X, p. 5, 8), about drawing commutation of quarters. He 
cautioned accused to the effect that his wife was living with him in 
public quarters and that eventually all accounts would be checked and 
that he (accused) would get into trouble (Pros. Ex. X, p. 4). Accused 
replied that it was not his, but the Post Commander's responsibility 
to determine whether or not he was entitled to comnutation of <:parters, 
as the latter ns the one who certified that he was not furnished 
adequate quarters (Pros. Ex. X, p. 5). He also testified that accused 
is a good worker aIXl a brilliant man (Pros. Ex. X, p. 9). Accused's· 
reputation at Hickam Field was good and Colonel Custis would believe 
him under oath or not under oath (Pros. Ex. X, p. 14). Colonel Custis 
asked that accused be relieved from his office because of a sequence 
of events, in lrhich accused persisted in by-passing him in going to 
higher authority, and beca:qse he felt that accused was not loyal to 
him (Pros. Ex. X, p. 15). 

Mrs. Diane A. Sloggett testified that when she an-ived at her 
beach house on 14 August 1943 she found accused and Mrs.- Roby there 
(Pros. Ex. Y, p. 6). Mrs. Roby told her they (Col. and Mrs. Roby) bad 
receipts for rent except for a short period of time and requested th.at 
she g1.ve them a receipt covering that period (Pros. Ex. Y, p. · 5-, 12). 
Mrs. Sloggett stated to accused that she did not 11W1t to get into any 
trouble, and he told her there would not be any trouble, that she would 
probably never hear of it again (Pros. Ex. Y, P• 6, 16). Mrs. Sloggett 
thereupon wrote and delivered to accused or Mrs. Roby the following 
receipt, dictated by either accused or his 'Wifes 

"Received from Mrs. Marion K. Roby-($25.00) twenty-five dol
lars in currency in payment for lodging. Far the period 
beginning Dec 21, '42 '.f;9 Feb 1st 1943 (incl.) Diane A. 
Sloggett, 1938 Mott-Smith Dr., Hcnolulu, T.H., Jan 5th 194311 

(Pros. Ex. A; Ex. Y, p~ 5). 

Neither Mrs. Roby nor accused paid her '$25. Mrs. Roby did insist she 
accept a dollar to Dake the receipt·legal (Pros. Ex. Y, p. 6, 7). The 
date, 5 January 1943, on the receipt was not the date it ms given, but 
'Was placed therecn at the reque,st of either accused or Mrs. Roby (Pros. 
Ex. Y, p. 7). Accused was personally present llhen the receipt 'IBP 
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given arxi during the conversation relating to it {Pros. Ex. Y, p. a, 
13). Mrs. Roby had spent one or two nights_ with Mrs. Sloggett as a· 
guest between 21 December 1942 and l February-1943, but had never 
lodged with her and had never ma.de any arrangements with her for 
lodging (Pros. Ex. Y, p. 7). · 

• 
l&.jor Cheatham, Inspector General's Department, interviewed 

accused on l3 August 1943 and informed him that he was investigating 
his collection of conmutation of quarters. Accused mentioned having 
receipts showing payment 0£ rent, and Major Cheatham told him he would 
be glad to have hilll produce them if he desired to have them ccnsidered 
in the investigation. Cn 15 August 1943 accused delivered nwnerous 
cancelled checks and the above mentioned receipt from Mrs. Sloggett 
to Major Cheatham {R. 108, Pros. Eic. A). M:Ljor Cheatham had not at 
the time completed his official investigaticn, and the receipt -.ra.s given 

· consideration as a part of the evidence (R. 108, 109}. He also ques
tioned Mrs. Lyman on 13 August 1943, and she at that time showed. him a 
check signed by Mrs. Roby and post dated. 2$ August 1943 for rant from 
1 August to 31 August 194.3 (R. 184, 185). Mrs. Roby showed him th~ 
rent ch'3cks on 1.3 August 194.3, but she did not show ·him the receipt 
fro~ Mrs. Sloggett (R. 111). · 

4. For the defenses 

..Defense counsel made motion for a find'ing of not guilty of 
all Charges· and Specifications except Additional Ch'3.rge II ar.d Speci

, fication 2 thereof (R. 112}, 'Ml.ich was denied {R. 114) • 

.. Cb 14 May 1942 (R. 119; Def. Ex. ?) , Mrs. Roby personally 
rented a small cottage at Ocean View Court. , with the understanding 
tha. t she was to have the larger cottage ~ the beach as socn a.s it 
1'19.s available {R. 118). · She told the manager she wanted it for her 
home (R. ll8). The manager testified that she often saw Mrs. Roby 
there; saw her carry lots of prOYisions in, and saw laundry on the 
lines which she judged to be Mrs. Roby's (R. 120). Mrs. Roby's mail 
was delivered at Ocean View Court. (R. 120). 

Colonel William L. Boyd was commanding officer of Hickam Field 
from about March 1942 to a.bout Uarch 1943, during which time accused 
was assie;ned shelter there. Colonel Boyd was aware of Mrs. Roby• s 
visits to her lnlsband • s quarters, but considered them merely as such 
and not grounds to preclude accused. from drawing commutation of quar
ters. He cvnsidered accused's reputation to be good and would believe 

_him under oath (Def. Ex. 4, p. 1-6). · 

Major Austin w. Mathi.s occupied shelter in the same building 
as accused from the first part of April to the middle of July and f'ran 
3 October to 1 November in 1942, during which; time Mrs. Roby visited 
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her lm.sband about two er three times a week and occasionally cooked 
.dinners 1there. !ajor Ma.this was one of five officers, including 

, accused; 'Who shared the cottage at Ocean Vi8W' Court from the latter 
part or Yay until the middle of July 1942. To the best or his knowl
edge Mrs. Roby occupied this cottage as htr home. She maintained a 
wardrobe there, did her laundr,y, and cooked there. She was al~s 
present when M1.jor lihthis went to t.lie cottage, which was once each 
waek (Der. Ex:. 5). 

Captain John' K. Martensen shared the cottage at Ocean View 
Court, with the Robys and others from about 15 July to l O::tober 1942, 
a.nd usually spent two and one-half' dqs there each week. Mrs. Roby . 
was usually there ,men he and his llif'e lfere. She maintained a wardrobe 
there sufficient for normaJ. living conditions, and cooked as the occa
sion demanded•. In his opinion, Yrs. Roby considered the cottage as 

· her home (Def. Ex. 6). · 

Colonel Archibald J. Hanley, Deputy Chief of' Staff, 7th Air 
Force (R. 130), shared the cottage at Ocean View Court. on a rental 
basis' with the Robys far approximately two months. During that time 
he was at the cottage five or six times and accused .. and Mrs. Roby were 
there each time (R. 125, 126). ·He made his rental agreement with 

·colooel Roby (R. 125, 126). · He testified to accused's good reputation 
at Hick.am Field. 

Colonel .Wilfred J. Paul shared t~ cottage during November 
or December 1942 upai a rental agreement us.de with Colonel Roby (R. 
131). Mrs. Roby was usually at the cottage when he was there. She 
maintained a wardrobe and was apparently living there (R. l32). He 
testified that accused's reputaticn was ·excellent and he would believe 
him on oath {R. 133). 

'.Lbe accusa:l, having been du'.cy' advised of his rights, elected 
to be sworn, and testified substantially as followss He was commis
aioned a second lieutenant in the Field Artillery Reserve upon graduating 
from Princeton in June 1928 {R. 135). He entered his present tour of 
dut7 aa a captain on 1 M3.y 1941. The quarters assigned to him at 203 
4th Street were the kind ordinarily assigned to a captain (R. 136) • 
.l.tter 7 December 1941 he was relieved from quarters, assigned shelter 
:1n the eame building, reassigned quarters, and again relieved of quar
ters and assigned shelter, as hereinabove set out (R. 137; Ex. 2 and 3). 
While Yrs. Roby was on 24 hour duty 'With the W.A.R.D. and living at 
Fort Shafter, she visited him and spent nights with him as often as 
she could {R. 137, 138). He refunded commutation of quarters i:aid 
him while Mrs. Roby was at Fort Shafter. Numerous officers whose 'Wives 
were members of the YT.A.R.n·. were paid rental allowances at the same 
llie, and the Hickam Field Finance oi'ticer and the Department Finance 
Officer had differed in their views as to whether these officers were . 
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entitled to commutation (R. 138). After he was relieved or quarters, 
numerous officers were assigned shelter in. the house which he occupied 
(R. 1.39). He only occupied one room, and 'When Mrs. Roby visited him, 
she occupied this same room. None of the facilities of the house were 
set aside for her use (R. 1.40). He had ma.de ·no arrangements with any 
other officers to share the beach house at Ocean View Court .. at the 
time Mrs. Roby rented it (R. 141). He discussed in the presence of . 
other officers that he •s getting the larger place and that they could 
ma.ke use of it (R. 142). Mrs. Roby spent as DI11Ch time there as she 
could, and also tried to keep the pl.ace at Hickam Field cleaned up (R.
142), Mrs. Roby- did a consider-cJ.ble amount of Volunteer Red Cross work 

:after May 1942, and this work frequently required her·presence at Hick!l.1ll 
Field (R. 14.3). Mrs. Roby paid the rent on the cottage and garage at 
Ocean View Court and the utility bills by checks drawn on/their joint. 
account, which checks were introduced into evidence, and aggregate 
$329.97 (R. 144, 145; Def. Ex. 8-33). Cancelled checks aggregating 
$140, drawn in favor of Mrs. ~ were· also introduced into ~dance 
(Def. Ex. 34-41; R. 150). -

Under orders f'rom·the Department conmander (Def. Ex. 42), 
,accused made an inspection trip to the South and Southwest Pacific 
Areas 1.n January 194.3 (R. 145, 146). He understood that a trip to 
both areas ms _to be authorized- by the origilla.l order, but it did not 
authorize a trip to the Southwest Pacific Area. Accused radioed back 
am procured an amendment of the orders so that they did authorize 
the trip to the Soutmrest Paci!ic Area (R. 146; Def•.Ex. 43). Colcnel 
Custis was jealous because he had not himself ma.de the trip and his 
dissatisfaction with accused dated from that incident (R. 148). When 
he returned, his wife was not a~ his quarters and he located her at· 
Mrs. Thomas King's, where she had been visiting for several days (R. 
149). Mrs. Roby then obtained quarters 'iii.th Mrs. ~n (R. 149). 

Be.fore moving from 2034th street to 14 Julian Street accused 
talked to Colonel Farnum, base commander at Hickam Field, about it 
(R. 151). Colonel Fa.mum told him he could not assign him shelter 
but that he bad no objection to his sharing living accommodations with 
other officers (R.· 152). Accused occupied cnly one roan at 14 Julia.n 
Street (R. 152). Mrs. Roby visited him at the Julian Street house and 
~t nights there (R. l.!5.3). It was common practice at Hickam Field 
for officers to have their wives visit them and stay from a1e to four 
days at a time (R. 154). Colonel Boyd, base· commander at tile time, 
Colonel Smith, and others had their wives visit them under approximately 
the same conditions as accused (R. 15.3, 154). 

, Foll.owing the investigation by the office of the Inspector 
General's Department, tne Commanding General of the Hawaiian Department, 
under date of 1 September, wrote accused a letter directing that he 
refund $1780 collected by him as commutation for the period between 

1&9.y 1942 and .31 July 1943, inclusive, (Def. Ex. 44; R. 154). After 
being informed by the Finance Officer that. he would be within his 
rights in doing so {R. 154, 155), accused returned the letter, a.nd by 
1st indoraem.ent requested a revi811' by higher authority. The letter 
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was !inally, after the matter had been reviewed by higher authority, 
indorsed back to accused with request for. a statement of his further 
intentions with reference to ma.king the refund (R. 154). Accused there
upon, under date of 26 October 1943, refunded the $1780 by cashier's . 
check, receipt of which was acknowledged by letter (Def. Ex. 45; R. 154, 
155). By letter dated 17 Septe"!lber 1943, accused was directed to refund 
the $120 dram by him as coJ'llllDJ.tation of quarters for August 1943 (De!. 
~. 46; R. 155). By 1st 1ndorsement accused protested refunding this 
amount, claiming that his wife had only spent three or four nights in 
his quarters during August, as a bona fide visitor (Def. Ex. 46); but 
under date of 26 October 1943, accused re!unded this $1Al to the Govern
ment, receipt of which was acknowledged by letter (Def. Ex. 47; R. 156, 
157). 

Accused denied that he ha.d any knowledge o£ the circumstances 
under which the receipt was procured from Mrs. Sloggett. He was not 
present at any discussion between Mrs. Roby and Mrs. Sloggett relative 
thereto (R. 157, 169-172). He was at the Sloggett beach house around 
1 August 1943, but did not go inside (R. 158). The !irst time he saw 
the receipt was the day before he delivered it to Major Cheatham, ldlen 
he and Mrs. Roby were assembling the receipts and checks (R. 157-8, 168-9). 
He delivered the checks and receipts to Major Cheatham at the latter• s 
request, to substantiate i;:s.yments nade by Mrs. Roby. He bad no inten-
tion of deceiving the Inspector General or anyaie e_lse (R. 158). It 
was common knowledge that he ms limg at Hickam Field a!ter he -was 
relieved from duty there, and he never tried to conceal it fro.n anycne. 
Neither did he ever try to conceal the fact that Mrs. Roby spent portions 
of her time w.Lth him. at Hickam Field (R. 158). 

A~cused E!J<Pressed the opinion that he ha.d received poor advice 
from the Fina.nee Dei;:s.rtment, because someone bad apparently been antago
nized by his request for a review of the original directive to refund 
to the Government the amount drawn as commutation of quarters between 
May 1942 and July 1943. He h9.d felt that he was justly entitled to the 
money and there bad been nothing secretive or furtive about his conduct. 
Furthermore, there was ample precedent at Hickam Field, established by 
other officers, includ:ing far a time the base commander, for claming 
the rental allowance under the c:ircumstances (R. 159). 

During cross~xa.mination by the prosecution,·accused testified 
as follows with reference to the amount of time his wife spent with 
him (R. 162). "I.don't deny she spent a great deal of time at Hickam. 
I won• t deny she was probably more with me than awayn. He also testi
fied that he signed his voucher !or January 1943 in blank before leaving 
£or the Scuth Pacific Area, an:i lei't specific instructions not to show 
Mrs. Roby's address as "Ocean View Court", but merely as Honolulu (R. 
165). He presumed it was on 14 "4ugust 1943 that he and his wife -w=ere 
at Mrs. Sloggett•s place, but he had no knowledge of ,men his wife pro
cured the receipt (R. 169). · Mrs. Roby• s address was actually "Ocean 
View Court, Honolulu, T.H. 11 , at the time he siened his voucher for 
May and December 1942 (R. 161, 165). 
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Brigadier General William J. F1ood, Chief of Starr, 7th Air 
Force, has known ·acc11sed approxi.m:l.tely two years. So far as he knew, 
accused enjoyed a good reputation at Hickam Field, and he coo.sidered 
accused a capable orcb:lance officer (R. 175). 

Colonel Harry o. Welch, .Commanding Officer or Ordnance 
.lutomotive Depot, testified that he has known accused !or a period 
of two years; that accused is a. capable ordnance officer llhose work 
bas al11ays been of the highest order; that his services are desired · 
as an ordnance officer and he is well qualified for promoticn. 
Colaiel Welch 118.s the investigating officer in this case and testified 
:that nothing occurred during the investigation that in &117 way altered 
his opinion of accused (R. 176, 177, 178). 

Colonel. Stephen M:lcGregor, Ordnance Officer, CPA, who has 36 
years Regular Arriry service, and is accused's conman.ding officer, testi
fied that accused is an excellent ordnance-officer, has a good reputation 
for truth and veracity, as well as otherwise, and that he espec~ 
desires to.have accused serve under him (R. 182). 

5. TJie offenses alleged .in the Specifications of Charge I and 
Additicnal Charge· I are alleged_ as violations of Article of War 94, 
lfhile those alleged in the Specifications of Charge II and Additional 
Charge II are alleged as violations of A.rticle of War 95., No error 
was committed in den;ying defense counsel's motion, made before plea.ding 
to the general issue, to strike Charge II and its Specifications and 
Specification 1 of Additional. Charge II, predicated upcn the theory 
that they constitute an unwarranted and improper duplication of Charges 
growing out of the same transactions as the offenses alleged ·in the 
Specifications of Ch'uge I and Additional Charge I, far the Manual for 
Courts-Martial expressly provides that Article of War 95 "includes acts 
made punishable by any other Article of War, provided such acts amunt 
to .conduct unbecoming an officer and a gentleman", and, by illustration, 
makes it clear that an accused may properly be convicted, upon identical 
Specifications, or a violation of both Article or War 95 and any other 
applicable Article of War, under a proper .factual situation (par. 151, 
M.C.M., 1928) •. C.M. 244212, McF'a.rlane; C.M. 25ll62,, Diehl. It is, 
therefore, unnecessary, in order to reach the conclusion that has been 
reached, to attempt to differentiate between the offenses alleged in 
the various Specificaticns in the instant case. 

Likewise, defense counsel's inoticn for a trial on SpecU'.i.caticn 
2 of Additional Charge II separate and apart from bis trial upon the 
remaining Charges and Specifications -.as properly denied. Cne reason 
assigned as a basis or this motion was that the transacticn rut of 1'bich 
the Charge arose ~curred after the transactioo.s giving rise to the 
other· Specifications and while they were being officially investigated. 
The Manual .for Courts-Martial expressly provides that Charges based 
upon an offense committed after original Charges have been filed may 
be tried with the original Charges (par.. 24, M.C.M. 1928). The other 
reasons assigned as a basis or the motion are equally untenable. 
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Each Specification of Charge I and Additional Charge I,. 
cmrges., as a violation of Article of War 94, that accused made a 
.false and fraudulent claim against the United States., knowing tha 
same to be false and fraudulent at the time it was ma.de., by pre- . 
senting for allowance and payment (in his mcnthly pay and allowance 
voucher., W.D. Form 336), to an ,Army Fi:oance Officer having authority 
to allow and pay the same, a claim for rental allowance to which he 
was not mtitled by virtue of the fact that his dependent wife bad, 
with his knowledge, occupied public quarters during the ·period of time 
for which commutation of quarters was claimed. · F.ach of the 16 separate 
pay and allowance vouchers dealt with in the 16 Specifications under 

· Charge I and Additional Charge I contained the following recitation 
and representation in connection with the claim for rental allowance: 

"I was not assigned adequate quarters at my presEllt station; 
if without dependents., I was not on field or sea duty; if 
with dependents, I did not occupy with them any public quar
ters assigned to me without charge to arq- station, nor did 
any of them occupy public quarters assigned to them or to 
any other officer or his dependents, .except for bona fide 
social visits". 

F.ach Specification of Charge n and Specification l of Additional Charge 
II has reference to the identical pay and allowance voucher dealt ll'ith 
in the corresponding Specification of Charge I am Additional Charge I, 

. and charges., as a violation of Article of War 95, that the above cpoted 
.recitation and representation 11&s an official statement.; that it 119.s 
known by accused to be false, in t~t, during the time for which rental 
alloll!lnce was claimed, he and his wife had occupied public quarters 
assigned, either to him or other officers., free of cost; and that such 
statements were nade nth the intent to deceive the finance officer to 
whan the vrucher was presented for allowance and :f8Yllleilt. It is also 
alleged in connection with the voucher presented for May 1942 (Speci-
fication 1, Charge II) that Mrs. Roby, wi:fe of accused, was assigned 
quarters at Fart Shafter, T.H• ., from l to 15 May 1942; and in connec
tion with the vcncher presented for Ja;nua.ry 1943 (Specification 9, 
Charge II), that Mrs. Roby's address was given as nacean View Court, 
Honolulu, T.H.," when such was nc;,t her address. Disregarding for the ' 
moment these added variations in Specifications 1 and 9, Charge n, 
it is apparent that all 0£ these Specifications are predicated upai 
the same basic theory and allegation, 'idlich is that accused and his 

·'Wife, contrary to representations ma.de by accused in his pay and allow
ance vouchers, "occupied public quarters" free of cost during the periods 
of tme covered by the vouchers, a £act of which accused ns a1'a.l'e at 
the time he presented· the vouchers for allawance and payment. 

Whether or not, during the tme in questiai, his.wife was 
"occupying public quarters free of cost" so as to deprive him of the 
right to draw conmutation of quarters, and llhether all of the facts 
and circumstances in his case would honestly justify his claim for 

. \ 
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rental allowance, presented a mixed question of law and fact, which 
it was the duty of accused to initially determine for himself. The 
law requires no more than that he shall have made that decision 
honestly and in good faith, 'ffllile exercising such intelligence, reascn 
and judgnent as the average officer of his rank and station possesses. 
In crder, therefore, to prove that accused lmowing].y ma.de :false claims . 
against the United States, and at the same time knowingly rrade false 

'official statements with intent to deceive the Finance Officers, the 
proof of record must go further tl"an to merely show that accused ms 
not entitled to draw rental allowances f~ the time in question. It 
must establish beyond a reasonable doubt tha. t in preparing the pay 
=vouchers in question accused bad not, in good 1'aith, concluded that 
his wife was living off the post and further that the time she spent 
with him in his cparters constituted merely bona fide visits llhich 
would not invalidate his claim. Consequently, the fact that it bas 
been administratively determined that he was not entitled to retain 
the sums paid him as rental allowances, is neither conclusive nor unduly 
persuasive on the cpestion of whether or not accused is guilty of the 
criminal offenses alleged. The facts and circums~ces which tend to 
show his intent in the premises must be considered and weighed. 

Accused admitted that his wife spent a great deal of time 
at his Hickam Field quarters, in fact, more ther~ than elsewhere. 
Colonel Wells, who lived in the same house with accused for more than 
a year, estimalted that Mrs. Roby spent ninety per cent of the, niehts 
with accused in his quarters. Major Wolfe esti.ina.ted that she spent 
25 nights each month in accused's quarters while he Wis living at 14 
Julian Street. Colonel Grubb, wh:> also lived at.14 Julian Street, 
testified that, except for one or two week-ends when she and accused 
were away together, :ks. Roby was there all of the time. Those raving. 
occasion to call her during the day or night in connection with her 
work with the Red Cross and the Women I s Air Raid Defense habitually 
called her on the telephone at the Hickam Field address. The quarters 
on 4th Street and at 14 Julian Street were furnished with furniture 
belonging to accused and his wife. Mrs. Roby cooked, kept her clothes, 
frequently entertained guests, and to all intents and purposes, she 
and accused gave all outward evidence of living the life of a married 
couple at both places. Notwithstanding the fact that for seven months 
Mrs. Roby was paying $20 a month rent to Mrs. Lyman, she never made 
a.ny use of the latter's apartment during that time. The proportion 
of the total rerit on this apartment which she agreed to contribute 
rn,aJ of :l;,105) does not indicate that it was ever contemplated by her 
or Mrs. Lylr.an that Mrs. Roby 1VOuld take up a bona fide residence in 
the apartment. The inference is plain that.this arrangement was made 
to furnish a plausible reason for claiming the rental allowance. 
There is sane conflict in the testimony as to the amount of time· and 
the cooditicns under which Mrs; Roby stayed at the cottage at Ocean 
View Court. However, Mrs. Roby was not called as a witness and the 
weight of the evidence leads to the conclusion that the baa.ch house 
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was not considered as a real residence but was used only occasionally, 
and then principa.lly for purposes of temporary recreation. 

All of these facts lead to the inescapable conclusion that·Mrs. 
Roby ms in truth and in fact living with her husband, the accused, at 
his Hickam Field Government quarters during all of the period in ques
tion, and that accused could not honestly have concluded otherwise. 
Since he was not assigned adequate quarters for himself and wife, it may 
be argued that accused believed he was entitled to collect rental allow
ances, but it is also obvious that he well !mew that the mere fact that 
he was not assigned quarters at Hickam Field or elsewhere did not, of 
itself, entitle him to draw a rental allowance. He was cognizant of the 
fact that he had to maintain a private establishment off the military 
reservation for his dependent before he became legally entitled to rental 
allowance and he must, therefore, be held accountable for !mowing that 
it was payable only as remuneration in bona .fide transactions and not 
upon a sham or pretence•. His guilt or innocence does not depend upon 
his conception of the justice or injustice of the regulations governing 
the paym::nt of rental allowances, but upon whether or not he represented 
that his wife was not occupying public quarters when in fact he could 
not help but know the contrary to be true. · 

Accused alone was responsible for the truthfulness of the state
ments contained over his .signature in his pay and. allovrance vouchers. 
He could .not shift responsibility therefor to another. His reply to 
Colonel Custis when the latter cautioned him about claiming rental 
allol'tances, to the effect that it was not his responsibility but that 
of the Post Commander, evidenced an irrespcnsible and evasive attitude 
toward the matter. Even after being thus cautioned, accused sought no 
advice from the Finance Department or other responsible authority. 
Furthennore, by claiming rental allowance for the first 15 days of May 
1942, at which time 1frs. Roby was a·member of the Women's Air Raid 
Defense and assigned melter at Fort Shafter, after he had already been 
required to repay commutation of quarters collected for M3.rch because 
of that identical fa.ct, accused·knowingly presented a false claim and 
further evidenced a dishonest attitude which cannot be disregarded in 
weighing the evidence on the ranaining Specifications. Considered as 
a whole, the evidence leaves no reasonable doubt tha.t Mrs. Roby- was, 
in fact, occupying· public quarters with accused during the period in 
question, and that accused had full knowledge of this circumstance \ffl8Il 
he made and tendered the pay vouchers in question, but sought to meet 
the letter of the law while evading its spirit through the ruse of pay
ing nominal rent on an unused apartment off the military reservation 
which it was not contemplated Mrs. Roby should occupy as her bona fide 
pla.ce of residence. The ,evidence of record is sufficient to support 
the find:ings as to these Specifications {Specifications of Charge I and 
Additional Charge I {A.W. 94) and Charge II, and Specification 1 of 
Additional Charge II {A;«. 95). 

· The undisputed evidence shows that the purported receipt ob- . 
tained !ran Mrs. Sloggett was not a bona .fide receipt and does not speak 
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' UNITED STATES ). MOBILE AIR SERVICE COMMAND 
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) Mobile., Alabama., 11 April 

First Lieutenant JAMES B. ) 1944. · Dismissal and total 
,, BUCHANAN {0-559644)., Air ) forfeitures. 

Corps. ) 

------·---·----
OPINION of the BOARD OF BEVIEV/ 

TAPPY., HARi'fOOD and TREVETHAN., Judge Advocates 

l. The Board of Review has examined the record of trial in the 
.case of the officer named above and submits this., its opinion., to The 
Judge Advocate General. 

2. · '.. he accused was tried upon the following Charge and Speci
fications, 

CHARGE i Violation of the 96th Article of vrar. 

Specification li In that First Lieutenant James B. 
Buchanan, Air Corps., 480th Base. Headquarters and Air 
Base Squadron., Army Air Base., Brookley Field., Mobile, 
Alabama., but then a Second Lieutenant assigned to 
Army Air Forces 'l'echnical 'l'raining Command, Officer· 
Candidate School, Miami Beach, Florida., did, at o.r 
near Miami Beach., Florida on or about 9 April 1943, 
wrongfully borrow t200.oo lawful money of the United States 
from Officer Candidate Bernard H. Weiss, who at that time 
was under the direct control and supervision of the said 
Lieutenant,Buchanan for tactical instruction. 

· :pecification 2: In that First Lieutenant James B. Buchanan., 
Air Corps., 48oth Base Headquarters and Air Base Squadron., 
Army Air Base., Brookley Field, Mobile., Alabama., formerly 
a ~econd Lieutenant assigned to Army Air Forces Technical 
1'raining,Command., Officer Candidate School, Miami Beach, 
Florida., being indebted to second Lieutenant Bernard H. 
WE':3iss, formerly Officer Candidate Bernard H. Weiss., in the 
sum of f200.00 for $200.00 lawful money of the United 
States loaned to the said Ueutenant Buchanan by said 
Lieutenant Weiss., ~en an Officer Candidate., which amount 
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became due and payable on or before 25 July 1943, did, 
at or near Miami Beach, Florida, from about 25 July 
1943 to 20 March 1944, dishonorably !ail and neglect 
to pay said debt in its entirety. 

Specification 3: In that First Lieutenant James B. Buchanan, 
Air Corps, 480th Base Headquarters and Air Base Squadron, 
Army Air Base, Brookley Field, Mobile,_Alabama, but then 
a Second.Lieutenant assigned to J..rnry Air Forces Technical 
'.!.'raining Command, O!!icer Candidate School, Miami Beach, 
Florida, did, at or near Uiami Beach, Florida during 
April of 1943, wrongfully borrow $200.00 lawful money 
of the United States from Officer Candidate William J. 
Spears who at that time was under the direct ~ontrol 
and supervision of the said Lieutenant Buchanan !or 
tactical instruction. 

Specification 4: In that First Lieutenant James B. Buchanan, 
Air Corps, 480th Base Headquarters and Air Base Squadron, 
Army Air Base, Brookley Field, Mobile, Alabama, formerly 
a Second Lieutenant assigned to Army Air For9es Technical 
1'raining Command., Officer Candidate School, Miami Beach,·, 
Florida., being indebted to First Lieutenant Vlil1iam J. 
Spears, formerly Officer Candidate and Second Lieutenant 
William J. Spears, in the sum of $200.00 for ~s200.00 
lawi'ul money of the United States loaned to the said 
Lieutenant .Buchanan by said Lieutenant Spears, tfien an 
Officer Candidate, which amount became due and payable 
on or before 30 May 1943, did, at or near Miami Beach, 
Florida, from about .30 May 194.3 to 20 March 1944, dis
honorably fail and neglect to pay said debt in its entirety. 

Specification 5: In.that First Lieutenant Ji3-ffies B. Buchanan, . 
Air Corps, 480th Base Headquarters and Air Base Squadron., 
Army Air Base, Brookley Field, ~obile, Alabama, but 'filen 
assigned to 8'79th Guard Squadron., Brookley Field, Mobile, 
Alabama, with intent to defraud o. G~ Copeland., did, at. 
or near :Labile, Alabama, on or about l September 1943, 

• unlawfully pretend to o. G. Copeland that he had sµf.fi
cient funds in his account in The lferchants National Bank 
of Mobile, Alabama to satisfy in full his check dr~ on 
said bank in the sum of ~25. oo, well lmowing that said 
pretenses ,;ere false and by means the·reof did fraudulenUy 
obtain from the ~;aid o. G. Copeland said S\ml of $25.00 in 
lawf'ul money of the United States. 

Specification 6: In that First Lieutenant James B. Buchanan., 
Air Co:Ps, 480th Base· Headquarters apQ. Air Base. Squadron., 
Army Air Base, Brookley Field,, !.fobUe., A)abama., but then 
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assigned to 9th Aviation Squadron.,· New Orleans Army 
Air Base., New Orleans., Louisiana, with intent to defraud 
The New Hotel Monteleone, New Orleans., Louisiana, did, at 
or near New Orleans, Louisiana., on or about 3 January 
1944, unlawfully pretend to Th,e New Hotel J!.onteleone, New 
Orleans., Louisiana., that he had sufficient ftlilds in his 
account in The Merchants National Bank of Mobile, Alabama, 
to satisfy in full his ,check drawn on said bank in the 
sum of $10.00., well knowing that said pretenses were false, 
and by means thereof did fraudulently obtain from the said 
The New Hotel Monteleone said sum of $10.00 in lawful 
money of the United States. 

Specification 7: In that First Lieutenant James B. Buchanan, Air 
Corps., 480th Base Headquarters and Air Base Squadron., 
Army Air Base, Brookley Field, Mobile, Alabama, but then 
assigned to 9th Aviation Squadron, New Orleans Arrey' Air 
Base, New Orleans, Louisiana, vd.th intent to defraud the 
.Ar1JW Air Base Branch of The National Bank of Commerce in 
.New Orleans, Louisiana, did, at or near New Orleans, 
Louisiana, on or about 15 February J..944, unlawfully pre
tend to the Army Air Base Branch of The National Bank 
oi'.Commarce in New Orleans., Louisiana., that he had suffi-

_cient funds in his acco'Wlt in The Merchants National Bank 
of :i1:obile., Alabama to satisfy -in f'ull his check dra.-wn on 
said bank in the sum of ~?25.00, well knowing that said 
pretenses were false., and by means thereof did fraudulently 
obtain from the said Aney .Air Base Branch of 'i'he National 
Bank of Commerce in New Orleans, Louisiana, said sum of 
t25. 00 in lawful money of the United States. 

Specification 8: In that First Lieutenant James B. Buchanan., 
Air Corps, 480th Base Headquarters and Air Base Squadron., 
Arrrry' Air Base., Brookley Field, Mobile, Alabama., but then 
assigned to 9th Aviation Squadron, New Orleans Army Air'' 
Base., New Orleans., Louisiana, with intent to defraud tne~· 
Arrrry' Air Base Branch of The National.Bank of Commerce 
in New Orleans., Louisiana., did., at or near New Orleans., 
Louisiana., on or about 17 February 1944., unlawfully pre
tend to the /u"r!ry Air Base -Branch of The National Bank 
of Commerce_in New Orleans, Louisiana., that he had 
sufficient funds in his account in The Merchants National 
Bank of Mobile., Alabama to satisfy in .full his check 
drawn on said bank in tha 8UI!l of $15.00., well !mowing 
that said pretenses were false., and by means thereof did 
fraudulently obtain from the said Army Air Base Branch . 
o! The National Bank of Connnerce in New Orleans., Louisiana, 
said SU!ll of $15.00 in lawftµ.· money of the United States. 



(208) 

He pleaded not guilty to and was found guilty or the Charge and all · 
Specifi~ations. No evidence. of previous convictions was introduced. 
He was sentenced~ be dismissed the service, to forfeit all pay and 
allowances due or to become due·· and to be confined at hard labor for 
one year. The reviewing authori:ty approved only so much of the sentence· 
as did not exceed dismissal the service and total forfeitures, and 
forwarded the record of trial for, action under Article o! War 48. . 

\ -

· 3. In support or Specificati~s l:and 2 or the Charge· it was· 
stipulated by the prosecution and t~_defense that on or about 9 April 
1943 accused was a second lieutenant assigned as an instructor to the 
.A:rrir:/ Air Forces, Technical. Training Command, Officers Candidate School, 
Miami Beach, Florida. One or the officer candidates at the- school 
who was receiving tactical. instruction under the direct supervision· 
and control of the accused was Candidate, no,r Lieutenant, Bernard H. 
Weiss. It was further stipulated. that, -u Lieutenant Wej.ss were 
present.a he would testify that on 9 April 1943, llh:1.le an .officer 
candidate in the same squadron in which accused was tactical officer, 
the latter asked him for a loan of $200. The loan was made with the 
understanding it was to be repaid not later than 25 June 1943, the day 
before the candidate's anticipated graduation as a commissioned officer• 

. Accused was transferred from the Officers Candidate School during the 
.latter part of April or the early part of May 1943. Thereafter the 
candidate wrote to accused at Breckley Field, :Mobile, Alabama, and 
received a reply dated 10 May 1943 (Pros. Ex. 16) promising to make 
payment on the loan by 1 June 1943 and on that day the lender 
received a check from accused in the amount ~f $50. On l August 1943, 
another paymant o:f.' $50 on account was received from the accused. Sub
sequent to this date, Lieutena.Dt ·weiss wrote the accused on several 
occasions requesting payment of the balance of ~:100 but received no 
reply to his letters a.nd no payments until 28 March 1944 when a 
letter and a money order for JlOO were received from accused (Pros. Ex. 
::Z; R. ll). . _ . . ·. · . 

In support of Specifications·3 and 4 of the Charge it was stipu
lated that during April 1943, Candidate, now Lieutenant, William J. 
Spears was an officer candidate in the 12th Training Squadron, · 
Officers Ca+ididate School, lliami Beach, Florida, under the direct 
supervision and control or the accused for tactical instruction. 
It was further stipulated that if Lieutenant Spears were present 
he would testL'y that on l April 1943, he reported to accused's 

. office with ~.235 in cash and requested the accused to place it in 

. the organization's strong box for safe keeping. Accused then 
requested this officer candidate to loan him $200 stating he would 

·repay it by the first of the month and assuring him that it would 
be repaid in a:ny event prior to the candidate's graduation. The 
loan was made and thereafter the candidate received his corrunission 

.on 29 Ma:y 1943. Prior to his departure for his new station after 
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graduation, Lieutenant Spears was .. unable to locate accused to requas-t 
payment. Ori or abo1it 10 July 1943 · he wrote ~ccuseq giving him hi.s 
address and requesting repayment or the loan. On or about ll August 
1943 he received a letter from accused indicating ftna.ncial inability 
to repay the loan but stating that something would be sent on·accoun~ 
the following inonth (Pros. Exs. 2, 18; R. ll, 12). Subsequently 
lieutenant Spears wrote several letters to the accused concerning the 
'indebtedness but received no answers. ·Finally on J November 1943 he 
sent accused a letter by registered mail stating that.official action 
would be initiated if' the loan were not repaid. On 1.3 November 1943 
Lieutenant Spears received a payment of $50 on account and a letter from 
the accused (Pros. Ex. 20) stating that he would pay the balance as soon 
as possible and that he.should be able to do so by the 1st of December 
if' not sooner. 1ventually, on 31 March 1944, Lieutenant Spears received 
payment of the balance due of $150 (Pros. Ex. 2; R. 12). 

In support of Specif'ication 5 the prosecution introduced evi-
dence to show that on 1 September 1943., the ac~used requested !.;r. 
o. G. Copeland; then an employee at the officers,.. ~lub, Broolr.ley 
Field, Alabama, to ca.sb a check for him (H. ?). In the presenc~ of 
Copeland., the accused made and signed a check for $25., dated 1 
September 1943., payable to cash and drawn on the Merchants National 
Bank of Mobile., Alabama (Pros. Ex. l; R. ?., 9).- Copeland cashed it 
giving accused f25 from his personal funds (r.. ?). He thereafter pre
sented it to the drawee bank and received payment on it•. Hov,ever., two 
or three days later Copeland was called by the bank and asked •to pick 
the check up and give them the cash for it• (R. 8). He was Wormed 
by an official of the bank that accused had insufficient funds for 
payment of the check. Although Copeland presented the check to the 
bank four or five times thereafter payment thereon was refused because 
of insufficient funds. Copeland never made demand on accused for 
payment and believed that acc·..:.sed left Brookley Field sometime in 
September 1943 (R. 8., 9). r. was stipulated that it Charles.F. Henback., · 
chief bookkeeper of the Merch.mts National Banlc of Mobile., Alabama., were 
present he would testify that the date 9 September 1943 was stamped on 
this check by a teller of the bank and represents the date the check' 
was presented for payment (R. 20). 

On 31 August and 1 September 1943., accused's account with the 
Herchant NatioiiaJ. Bank was overdrawn $24.49. On 2 September a deposit 
of ~'.283. 80 was made but by 6 September this was reduced to $46.43 and 
on 7 Septemoer the account was overdrawn. Although a deposit of flOO 
was made on 14 September., sufficient checks v;ere presented for pay
ment on that sa.'!le day so that at the close of business on 14 September 
the account was asain overdrawn and so remained for the rest or the 
month (Pros. Ex. 10). 

In support of _Specification 6, it was stipulated that on J · 
January 1944 the accused made a check for $10., payable to cash and 
drawn on the Merchants National Bank of Mobile, Alab~a., which he 
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presented to the.New Hotel Monteleone, New Orleans, Louisiana, and in 
exchange therefor received "Cash. of t.10 which was eventually repaid to 
the hotel by the accused on or about 28 March 1944 (Pros. Exs. 2, B; 
R. 12). On l January 1944 accused had a balance of $159.06 in his 
aecount which was reduced to $84. 06 on '.3' Januaiy, $36. 28 on 4 January, 
$11. 28 on 11 January and for the first time that month fell below a 
level of tlO on 17 January •. It remained at substan~ially that figure 
until a deposit of ~il47.10 made on 24 January raised the balance to · 
fl55;42. · It was reduced to ~5.42 .by 2q January but a deposit of tl58.80 
made on 31 January raised the balance to :~;162.72 at the close of the 
month (Pros. Ex. 14). 

In support of Specifications 7 and 8 it was stipulated that on 
15 and 17 February 1944, accused made two checks one for $25 and the 
other for t15, payable to cash and drawn on the Merchants National Bank 
ot Mobile, Alabama, which he presented to the New Orleans .A:rmy Air 
Base Branch of the National Bank of Commerce, New Orleans, Louisiana, and 
in exchange therefor received cash of $25 and $15 respectively :which 
was eventually repaid to the branch bank by the accused on or about 28 . 
March 1944 (Pros. Exs. 2, 6, 1,·R. 21, 12). It Tias also stipulated that 
if' Alvin R. Childress were present he l'rould testify that on 15 and 17 
February 1944 he·was manager of the above mentioned branch bank, that · 
accused presented to him these· checks and· that before cashing them he 
inquired of accused if' they were good, and accused replied affinnatively. 
The checks were put through banking channels for collection and were 
eventually returned marked •insuff'icient funds• (Pros. Ex. 2; R. 12, 13). 
On 1 February 1944 the accused had a balance .of $162.72.in his account 
in this bank which was reduced to $7.22 by.5 February 1944 and never rose 
above that level for.the remainder of the month, the account having a 
balance of ~2.6o in·it at the close of the month (Pros • .Ex. 15). · 

A statement made ·on' 24 Marchl944 by the acc~sed to the investigat-· 
,., ·· ing ·officer in- thi~ case after accused's rights had been fully explained 

.to him was admitted in evidence 'Without objection py the defense. The 
accused, completely cooperative, admitted tha~ in April 1943 he borrowed 
$200 from Lieutenant Weiss and a like sum from Lieutenant Spears while 
they were officer candidates and accused w&s in charge of their squadron; 
that the former loan was to be repaid during •the next month• and the' 
latter loan by the time the lender graduated from 'officers candidate 
school; that. the loans had not been paid in full. He admitted cashing 
the various checks set forth in.the Specifications but stated that at 
~o time'did he know definitely that he did not have sufficient funds 

· in the ·bank to cover them. ·He ·never kept account of his running bank " 
balance by stub ent:ries or otherwise. He would draw counter checks 
without making any record thereof and just •estimated• the amount of 
his Zi.UlX).ing bank balance knowing only that his monthly pay check was 
being deposited in the bank (Pros. Ex. 3; R. 13., 14). 
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4. After the accused had been fully advised o! his rights he 

elected to take the stand and testify under oath (R. 19). 1'he accused 
admitted borrowing ~200 from Lieutenant, then Candidate, Weiss as 
alleged, stating that he need.eel the money to discharge Wlmmediate in-. 
debtedness to commercial firms• (R. 21) •. Matrimonial difficulties
resulted in a separation between the accused and his wife from r:ecember 
1942 until September 1943 when they resumed their relations. In 
November 1943 accused's wii'e left for California and the parting was . 

. •in a sense on a friendly basis• (R. 22). 
:·:' 

He ·admitted cashing the four checks alleged in the Specification 
(R. 22..:24). However, . he did not know that the $25 check cashed by · 
Copeland was dishonored until Captain Shenk, the investigating officer 
in this case, so informed him. He thought it had been honored because 
his pay check was supposed to have been deposited the last or·August 
or the first of September. He believed it actually had been deposited 

. on 2 September which was correct (Pros. Ex. 10; .R. 221 Zl). He thought 
he had sufficient funds on deposit to cover the.$10 check cashed for 
him by the New Hotel Monteleone on 3 January 1944 and did not know it 
had been dishonored until March 1944. Two pre~ious checks cashed for 
him by this hotel had been dishonored and ha h~de prompt re~ 
bursement (F.. 22, 23). About 9 March accused wasi:hformed the two 
February checks had been dishonored and thereafter he made them 'good 
(Fl.. 23, 24). . . 

Accused admitted he kept no personal record of the status of 
his bank account by stub entries or otherwise.' His monthly statements 
were _the only reco1;d he had as to its condition and he neV,er knew 
definitely, but merely estimated, vrhat his running bar.le balance was 
at any time. He had the finance office deposit his 12ay chec~s to his 
account and used counter checks for all lrl.thdrawals. He believed that the 
chec1-::s he issued would be honored. (R. 24-26). After perusing his bank_· 
statement for the month of February accused stated it appeared he had a 
bank balance of not more than $7.?2 from 5 February until the end of the 
month and that eight checks were presented for payment and dishonored 
during that time (R. 25). He bottowed en an insurance policy to pay 
his defaulted loans and dishonored checks (R. 26). 

It was stipulated that, if- two former commanding ·officers of ac
cused vrere present they would testify that his character and efficiency· 
were excellent and that they would be pleased to have him in their · 
CO!Illllands (F.. ~O; L'ef. Ex:. 1). -- . 

5. It is an offense under Article of War 96 for an officer to 
borrow money from an enlisted man of his organization inasmuch as 
-such conduct tends to weaken authority, to impair the integrity of 
required relationship and can become the cause of improper fav9I" 
(Dig. Op. JA:J, 1912-40,- sec. 453 (5); l Bull JAG 106; 2 Bull JAO 144),. 
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The s~ objections are, if aD.fthing, more applicable when the ·· 
. relation of instructor and officer candidate exists. The evidenc~ 

sustains the-findings·of guilty of Specifications 1 and J. 

'l'he failure of en officer to respect his promise to pay a 
debt is dishonorable if the promise was made with a false or deceit-· 
ful intent or if the failure to pay is characterized by a fraudulent . 
design to evade payment (1 Bull. JAG 22, 23). An inexcusable failure·· 
of an officer to repay an obligation to an enlisted man at the time 
agreed upon is likewise dishonorable (Dig. Op. JAG, 1912-40, sec •. 
-453 (5)). 'l'he accused had promised that the two loans made to him.by 
the two officer candidates would be repaid prior to their graduation. 
No valid excuse existed :for his failure so to do. His conduct was a 
'violation of Article of War 96 and the evidence supports the findings_ 
of guilty of Specifications 2 and 4. Furthermore, these fJ:!:!9ings 
of guilty are also sustained by the evidence as to accused's subsequent 
conduct. Between August 1943 when the indebtedness to Lieutenant Weiss 
had been reduced to ~:100 and 28 March 1944, the lieutenant wrote the 
accused several letters requesting'.payment of the balance but received 
no reply. Similarly, between Au,,,"1lst and November 1943, Lieutenant 
Spears wrote the accused several·letters req~esting payment of his loan 
and finally on 13 November 1943 received a payment of $50 on account 
only after threatening to initiate official action. The_ balances 
·due on these two loans viere not paid until alter these proceedings 
had been instituted. From such facts the court was justified in con
cluding that accused's failure to reply to these communications or to 
repay these loans was p;rompted by an intent or design to evade payment. ·· 

Specifications 5, 6, 7 and 8 allege that accused obtained certain 
sums of money under false· pretenses~ :illore specifically, it is alleged 
that accused, with intent to defraud, unlawfully pretended on particular 
days that he had sufficient funds in his bank account to satisfy checks 
drawn on such days knowing that the pretenses ..,.,ere. false and by means 
·thereof did obtain certain sums of money. The evidence offered in 
su~port of Specification 5 shov,s that on 1 September when the accused 
made and cashed a check for $25 his account was overdrawn. However, 
a deposit of t2SJ.80 was made to his account the following day, presum
ably being deposit of his pay check. Until 7 September the account 
had sufficient funds to satisfy payment of the $25 check but the check. 
was not presented to the bank for payment until 9 September.• · This 
evidence does not establish beyond a reasonable doubt that the accused 
intended to defraud. Issuance of a check carries with it the implied repre
s~ntation-that there are sufficient funds on deposit to cover it. Al
though this representation may here have been untrue, nevertheless the 
substantial deposit made the day following issuance of the check reputes 
any inference of an intent to defraud. With such intent lacking the 
a9cused 1s offense is rather that of wrongfully failing to maintain a 
sufficient bank balance in violation of Article of War 96. Findings 
o~ guilty of this latter offense can only be made in these proceedings 
if ~tis a ~esser included offense of the one charged. A lesser in
cluded offense is one •necessarily included• in the offense chareed 
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(MCM, 1928, par. 78£)• It "must always be lesser than; and necessarily 
included in, the offense ori~inally charged-'!·~· an offense the 
elements of which necessarily are proved in proving the offense 
originally charged• (underlinin3 added) (JAGS 'l'ext No. l, par. 331!,). 
'.L'he elements of. the offense of i'ailins to maintain a sufficient bank 
balance a.re that a bank account existed, that certain checks v,ere 
drawn against it, and that tha balance in the account w&s insufficient 
to satisfy the cnecks when presented for payment. None of these 
elements necessarily are proved in proving the offense of obtaining 
money ·unc.er false pretenses. :Joney may be so obtained in a multitude 
of ways other than by uttering a check on an ~ccount where there are 
insufficient funds. Since the elements of the offens~ of failing to 
maintain a sufficient ban.~ balance are not necessarily proved in proving 
the offense of obtaining money under false pretenses, the former is not 
always a lesser included offense of the latter. Accordingly, the accused 
cannot be found guilty in these proceedings of the offense of failing to 
maintain a sufficient bank balance. 'Ihus the finding of guilty under 
Specification 5 cannot be sustained. 

Under Specification 6 the evidence shov1s that on 3 January when the 
UO check was cashed for accused by New Hotel ~.~onteleone· he had a bal- · 
ance of t84.06 on deposit. His balance fell belovr $10 for the first 
time that month on 17 January. Thus, on the day foe check y,as issued 
and for nome fourteen days thereafter the implied representation that 
accused had sufficient funds on deposit to satisfy the check was true. 
The false pretenses alleged are not proven nor is the intent to defraud 
(see J Bull. JAG 101). Again, the offense colm!litted is that of failing 
to maintain a sufficient bank balance in violation of Article of war 96. 
It is not a lesser included offense of the offense charged•. The find
ing of guilty under Specification 6 is not sustained by the evidence. 

Under Specifications 7 and 8 the evidence shO\vs that accused cashed 
two checks at a branch bank of the 'National Bank of Commerce, one on 
15 February for ~25 and the other on 17' February for :1;15. On 5 February 
accused's account had a balance of ;'p?. 72 in it and it never rose above 
that level for the remainder of ·::.he month. The representation as to 
the sufficiency of accused's bank balance, implicit in the, issuance 
of these checks, was false. Intent to defraud is established if a person 

.cashes checks on a bank where he knows or.reasonably should know there 
are insuffieient funds on deposit to satisfy them (UCM, 1928, par. 151; 
CM 248065, UcCraney). There is no proof that any person other than 
accused had authority to or did in fact draw on this account. ·'J.'he accused 
kept no personal record of iris bank bal2.nce and made no effort to determine 
it. He was content to estimate his balance and issue checks upon such 
an extremely hazardoue ba3is. The intent to defraud could reasonably be 

.found by the cout't from the issuance of these checks under such cir
cumstances.upon an account utterly insufficient to satisfy them. Ac-· 
cordinfly, the evidence sustains the findings of :;Ullty.of these two 
Specifications. 
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'· 

6•. "The accused is 26 years o! age. war· Department records show 
that accused enlisted in the service on l.3 September 19.39. On 24 
June 1942 he was· camnissioned a second lleu~enant. He was promoted 
to first lieutenant on 25 March 1943. On 6 April 194.'.3 he was a,v:arded 
the Silver Star for gallantry in action over Bougainville Island on 
21 November 1942. 

' ?. The court was legally constituted and had jurisdiction of 
tne person and the offenses. No errors injuriously a!fecting the 
substantial rights or accused were coillllitted during the trial. In 
the opinion of the .Board of Review· the record of trial is legally.· · 
sufficient to support the findings of guilty of.Specifications l, 
2, 3, 4, 7, 8, legally insuf'fioient to support the findings of guilty 
o! Speci.£ications 5 and.6, and legally sufficient to support the 
findings of guilty of the Charge, to support the sentence and to 
warrant confirmation of the sentence. Dismissal. is authorized upon 
conviction of a violation of the 96th Article of War. 

e Advocate. 

Judge Advocate. 

Judge Advocate. 
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SPJGV 
CM 254312 

·1st Ind • 

. War Department, J.A.G.O.~ 0 JUN t944 - To the Secretary of War. 

1. Eerewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of First Lieutenant James B. Buchanan (0-559644), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty of Specifications 1, 2, .3, 4, 7 and 8 of the Charge and the 
Charge, legally insufficient to support the findings of guilty of 
Specifications 5 and 6 of the Charge, legally sufficient to support 
the sentence as approved by the reviewing authority and to warrant 
confi~tion of the sentence. I recommend that the senten~e asap-

. proved by the reviewing authority be confirmed but in view of 
accused's excellent record as an officer and his fine war record, 
I further recommend that the forfeitures be remitted and that the 
execution of the sentence as thus modified be suspended during good 
behavior. 

3. Inclosed are a draft of a letter for your signature, trans
.mitting the record to the President for his action, and a form of 
Executive action designed to carry into effec.t the foregoing recom
mendation, should such action meet with approval. 

Myron C. Cramer, 
Major ~eneral, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl. 2-Dft 1 tr for sig s/1.1. 

· Incl.3-Form of -action. 

(Findirygs of guilty of Specifications 5 and 6 of Charge disapproved. 
Sentence as approved by reviewing authority confinned but forfeitures 
remitted. Execution suspended. G.C.~.o. Y?3, 18 Jul 1944) 
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TfAR DEPAR'l'UENT 
A:rrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. (217) 

SPJGH- 4;.I JUN 15144 
CM 254313 

UNITED·STA'l'ES J FAIRFIELD AIR SERV;r:cE co:a,wm' ) 
. v. ) Trial by G.C.M., convened at . 

) Rosecrans Field., 1!i.ssouri., 3 
First Lieutenant HERBERT ) April 1944. Dismissal, total 
J~·DROZD {0-503310)., Air )' · forfeitures and confinement 
Corps. ) for one (1) year. Disciplinary 

) Barracks. 

~~-~~~--~~~--------
.OPINION of' the BOARD OF REVmf 

DRIVER, O'COti"NOR and LOTTEPEOS., Judge Advocates. 

1. The Board of Review.has examined the record of trial in the 
case of the officer named above and submits thi§~ its opinion, to . 
The Judge Advocate General. · 

2. The accused was tried upon the following Charges and Speci
fications: 

CP'.ARGE I: Violation of the 96th Article· of war. 

Specification 1: In that First Lieutenant Herbert J. To.·ozd, 
Headquarters and Headquarters Squadron, First Operational 
Training Unit, Ferrying Division., Air Transport Command., 
was at St. Joseph., Missouri., on or about 4 March 1944, in 
a public place., to wit., Robidoux: Hotel, drunk and disorder
ly while in uniform. 

Specification 2: In that First Li~utenant Herbert J.·:nrozd., 
Headquarters c:.nd Headquarters Squadron, Firs~ Operational 
'.!,'raining Unit, Ferrying Division, Air '£ransport Command., 
did, at, the Rol?idoux Hotel, in St. Joseph, 1:issouri., on 
or about 4 !.!arch 1944, use insulting and defamatory lan
guage in the pre~ence of Second Lieutenant Christine B. 
Boggs and Second Lieutenant Jane E. Smith., Officers of the 
Army Nurse Corps, as follows: •'.i'he only thing wrong with 
you is you need a piece of ass. It would fix you up 
fine. Don't get mad at _me. You have a nice chestJI and 
•He and I are good friends. We screwed tbe same horse 
together for years•, or words to that effect. 

CHARGI!: II: Violation of the 69th .Article of War. 
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better leave before •captain 'l'hompson• came in. 'rhe accused had another 
drink and said •he had to take a piss;'. He would not stop ubothering• 
Uiss Yyers·and when they requested him to leave her alone he "'actedt1 
like he did not know what they were 'talkin6 about. Vihen the accused 
refused to leave after their repeated requests, Lieutenant Hoban and the 
ladies left him sitting at the table. Accusei had bTo drinks in their 
presence and according to Miss Stahl he was •pretty tight•. She heard 
him use profane language but could not remember what he said. lliss Myers 
did not overhear ti1e profane remarks but was offended by the actions of 
accused (R. 8-15). 

At about 5:15 that afternoon the accused cat down at a table occupied 
by Second Lieutenants Christine v. Bosgs and Jane E. Smitn of the Army N\U'Se 
Corps. 'l'hey had not invited him and asked him to leave. '.i'he accused 
reac11ed over, •pulled offa Lieutenant Smith's hat and 0 pulled• the hem 
of her coat. Lieutenant Boggs again requested the accused to leave and 
he said to her: •All that is wrong with you is that you need a piece of 
ass. 1.1.hat would fix you up fine11 • He left the table but returned in a 
few minutes and said to Lieutenant Boggs: «rPlease dQn't get mad at me. 
I like you. You have a nice chest•. She •slapped his f~ce 11 and told 
him they would .call for •captain Thompson• if he did not leave. The 
accused replied: •'That's fine. Go right ahead. ~V"e are good friends. 
We screwed the same horse together for years11l Lieutenant Smith ob-
tained the aid of Captain Henry v. lewis, who persuaded accused to 
leave the table and told him he should go to bed. The accused was 
•definitely-a· under the influence of liquor. His hat was .Jrpulled down 
over his head~. He was not standing straisht, but was •sort of bendin~ 
overu. His uniform was •not very military•. '.i'he lower button of his 
coat was unbuttoned. '.i:he nurses returned to Rosecrans ?ield at about 
6:15 p.m. and reported the incident to •captain 'l'hompsonn by telephone 
(R. 15-20, 28-30). 

Mr. Robert Lee !-ti.Her, assistant manager of the Hotel P.obidoux, 
called the.accused away from a table in tile •Pony Bar11 r.here he had 
been sitting with two ladies who •dicm. 1t want him•. He asked accused 
to leave the girls alone and accused said he •wouldn't bother them any 
more•. Mr. Miller observed that accused 11 had enoush to drink•, his face 
•showed that he was drinking quite a bit•, and gave orders at the bar 
no~ to serve him any more liquor. He saw.the accused go 8 right back• to 
the table where the ladies were sitting and called for •captain Thompson•, 
"Who lived at the ?otel, to talk to accused (R. 20-23). 

Captain George L. Thompson., provost marshal at Rosecrans Field, 
found accused sitting at a table with tne two ladies anG ·called him 
aside. He informed accused.that •they• did not want to be armoyed and to 
leave them alone. The accused •went right back in•. Captain Thompson 
followed him to the table and the women asked him to take the accused away. 
The accused said that he 11didn 1t propose to be thrown out•, so the women 

3 -



(220) 

left the tabie. Captain Thompson •could tell• that accused had enough 
to drink but did not know whether he was drunk. •He seemed to be kind 
o! dazed~- He vras kind of slumped over •. He wasn't straight-. His 
breath •malled like liquor•. Captain Thompson told accused to go to 
bed or to get something to eat. Accused entered the hotel elevator __ . 
to go to his room and the girl operator stepped out of the elevator., ' 
refusing to take him to his floor.· Accused left the hotel. Shortly· 
afterward Captain Thompson received a telephone call from Lieutenant 
Boggs and went in search of accused. He found him in a cafe and had 
the •town patrol• take him to tha hospital at Rosecrans Field to see 

·if the nurses could identify him. Captain Thompson did not observe any 
•ungentlemanly actions• on the part of accused that evening other than 
his refusal to le~ve the table (R. 23-25). 

At about ?:30 that evening the accused was examined by Captain Harry 
E. Frid.rich in the hospital at Rosecrans Field.· The accused was -Wobbling• 
'When he walked to the examination room. ·He •dicln •t seem to understand• 
the questions asked him by Captain ·Frid.rich. When accused·was asked to 
sign his name he •jokingly-1' marked a cross on the place for his signature. 
Accused had a •slight tremor• of his tongue and when his arms were 
outstretched there V[as a gslight tremor~ of both extremities. There 
was an odor of alcohol from his mouth. He said he had been drinking. 
Captain Fridrich was of the opinion that accused was drunk ( R •. 25-28). 

2• Charge II; On 8 rKarch 1944 Captain 'Thompson met accused in the 
lobby of the Robidoux Hotel. He asked accused if he was not restricted 
to the post and the accused said he was not. After his conversation with 

/ 
accused Captain Thompson telephoned •Captain Smithson~ at Rosecrans Field 
and received instructions to return accused to the field. He arrived at 
the field with accused at about 6:30 p.m. and received orders from Lieu
tenant Colonel \'[illiam B. Hooton, commanding officer of Rosecrans Field., 
to place accused in arrest in quarters. Colonel Hooton also instructed 
First Lieutenant 1'van J. P.ees., the officer of the day, to see that his 
orders were carried out. Captain Thompson informed accused that he was 
in arr3st in quarters unoer order of Colonel Hooton, that he could not 
go to the officers• club and that ha would be permitted to leave his 
barracks to go to the mess hall only. Lieutenant ~ees told accused he was 
11 confined• to his .quarters and the mess hall. 'I'he accused complained 
of losini:; a billfold containing his •AGO• pass and Captain Thompson re
turned to St. Joseph to search for it. The accused was not in his quarters 
when Lieutenant Rees made his rounds between 9:30 and 10:00 o'clock that 
night. At about 9 :45 p.m. one of the military policemen who drove ac
cused to Rosecrans Field earlier in the evening recognized accused stand
ing.on a street corner in St. Joseph. 1he accused was •apparently drunk:9 
and'the~litary police took him to the Robidoux; Hotel, where Captain 
Jhompson met them. Captain Thompson asked accused why he left the field. 
The ·accused had been drinking and did not •seem to understand• why he 
was.under arrest. He 8 a.rgued about itn all the way back to Rosecrans 
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Field. captain thompson took accused· to the guardhouse and placed him 
in the custody of the officer of the guard. The accused was searched and 
his •AGO• pass was found on his person but his billfold was still missing. 
On cross-examination Captain Thompson testified that on 5 March 1944 the 
accused telephoned him and asked if he. could go to St. Joseph to keep.a 
dirmer engagement. He informed accused that as far as he was concerned 

· · the accused was not restricted but should report to Captain Smithson the 
following morning. At that time Captain Thompson had not received orders 

..that accused had been restricted (R• .30, JS, 41-4.3). 

4. For the defense: 

First Lieutenant Hinton C. Daniel testified that he had been ac
quainted with accused for six weeks. He had observed accused drinking 
on one occasion at which time the 3t"c;i.sed consu:ued eight or ten drinks. 
The accused •held his liq'J.or wen:i and did not display any •ungentleman
ly actions•. Second Lieute:i.r.ffL \",illia.m H. Polley, Jr., had observed ac
cused drinking on •at least tv:o.; occasions during the twenty-one months 
he had known him. On these occasions the conduct"t>f,accused was •very 
gentlemanlY" ( n. 4.3-45). . ·, 

Second.Lieutenant James E. Teres testified that he was •Town Patrol 
Officer• in St. Joseph, Missouri on 8 March 1944. At about 9130 that 
evening he accompanied C2ptain Thompson and accused on the trip to 
Rosecrans Field. The accused •seemed insistent" in asking Captain 
Thompson "a couple of questions•, trying to find the reason for his 
restriction to the post. At one time during the trip Captain Thompson 
told accused to •shut up•, that he did not want·to talk to him, and asked 
Lieutenant Teres to make accused •shut ups. Lieutenant Teres stated 
that he told accused he had been given an order to keep quiet and it 
would be na good idea• for him to do so. '.l.'he accused continued to ask 
questions and Captain Thompson told him he was finished with him and 
wanted no more to do with him (R. 45-47) •. 

Captain Robert A. Smithson testified that he sent accused a notice 
(~f. Ex. A) dated 6 March 1944 to the effect that accused was restricted 
to the post until further notice. He stated that the purpose of the 
notice was to get the accused into his office to punish him for missing 
•link• t:-aining. Because of the difficulty in contacting the officers 
due to their absence on flights Captain 3mithson would send a notice of 
restriction and the officers would •take it upon themselves• to see him 
immediately. 11 It was a temporary arrangement•. 'l'he notice of restriction 
was opened by accused on the night of 8 :.~arch 1944 in· the presence of 
Second Lieutenant Edwin L. Holland, officer of the guard, after accused 
had been placed in the guardhouse by Captain 'i'hompson (.?.. 47-51)'. 

The accused testified that he had been in the }.rrry for about three 
years. He serv3d as. an enlisted man and was eonunissioned an officer on 
8 Novamber 1942. Befo1·e his an-ival at Rosecrans Field on 10 February 
1944 he served with the 93rd Ferrying Squadron and the 346th .Air Base 
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Squaciron, stationed at ::C~emphis, Tennessee. He had been supply officer 
and chemical v.arfare officer of the latter organization (R. 52). 

With reference to his· conduct on 4 rirarch 1944 (Specs. 1 _and 2, Chg. 
I), the accus3d stated that he went to st. Joseph, Missouri, that after
noon. After renting a room at the Robidoux Hotel he telephoned •L:i.eu- . . 
tenant Daniel• at the airport and ,vas infonned that he would not fl;r that 

· ~day. He then left the hotel, went to a. bar, where he .ordered a bottle o! 
beer, and. joined some people in a booth st their invitation and drank· 
one or two more bottles of beer. At about 3100 p.m~ he returned to the· 
Robidoux Hotel and entered the npony Ba.r-. He •felt all right11 at that 
time and ordered some drinks. 'l'he only people he recognized in +he bar 
were the sirl employees and he did not see anyone from Rosecrans Field. 
The accused stated that he could not remember having more than three 
bottles of beer and three or four drinks during the afternoon. After 
consumin~ the drinks at the Pony Bar he did not recall any of the events 
that happened that day until he was •picked up• by Captain Thompson. 
Captain Thompson informed him that he was restricted until Monday morn
ing and sent him out to Rosecrans Field (R. 52-54.t_ 63). 

Regarding his breech of arrest (Spec., Che. II) the-accused stated 
that on Sunday morning (5 March) Captain Smithson told him to continue 
with his training schedule. · He was given his ·•AGO• pass; llhich had been 
taken from him and was instructed to return it ori the completion of his 
training~eriod•, which ended about lz30 p.m. That afternoon he tele
phoned Captain Thompson and told him that he was under the impression· 
that he was restricted until the following morning but would like per
mission to keep a dinner engaeement that evening. Captain Thompson said 
11You are not restricted any more, forget it•. He kept his engagement 
that evening and also went to St. Joseph on the evenings of 6, 7 and 8 
!Jarch. On the evening of 8 March 1944 when' Captain .Thompson asked i£ · 
he was not restricted, he replied that if he was he •didn't know it•. 
Ife reminded Captain 'I'hompson of· their telephone conversation on 5 March 

_ when Captain Thompson told him he was not. restricted. Captain. Thompson 
told hi.~ to get 30mething to eat and to go to bed. According to accused' 
Captain ·.rhompson returned within an hour and said •well, I thought you 
said said you were not restricted._ Come on, we are going to take you· 
to .the fieldJJ. Accused stated that he was concerned over ~ loss of 
his billfold containing between *;100 and ~;125 and told Captain Thompson· 
of his loss. He •kept trying11 to find the reason 'Why he was taken into 
custody and was :under the i~,pression that he was •picked up• for drunk
enness. He h&d •a couple three drinks• but was not drunk. Captain ' 
Thompson.left him at the Rosecrans Field guardhouse and he was taken 
from there to the bachelor officers' quarters. The accused stated that 
he. ;;id not recall anyone telling him that he was under arrest but was 
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•under the impression• that he was restricted to the post. He le.ft 
Rosecrans Field that evening and went back to St. Joseph to look for 
his bill.i'old. 'l1le •:MPs• arrested him and brought him before captain 
Thompson. On the way. back to Rosecrans Field he •kept trying• to ask 
Captain Thompson a .question and was told to· •shut up•. He finally 
asked why he was being taken back to the. f'ield and Captain '.l'hompson 
told him •I will Cl)IJle back there and knock your head of£•. He was taken 
to the guardhouse a.nd the following day was placed in arrest in quarters 
llllder guard. ·He stated that he receivedo~ one meal on the first day 
of his arrest in quarters and in the evening he •finally persuaded• the 
officer of the day toge~ him'some sanchdches fronithe post exchange. 
On another day he was in arrest he did not receive anything to eat 
(R. 54;;.58). . . 

The accused further testi.tiedthat he first learned of his alleged 
conversation on 4 March vd.th Lieutenant Boggs and Smith, while he was 
in the ,guardhouse but was not informed •what it was•. He did not think 
it was •very serious• at the time. When he later was in.formed of the 
remarks he was supposed to have made to them he apologized and his 
apologies wex,! accepted (R. 54, 63) • ., 

On cross-examination the.accused testified that on 4 March Captain 
Thompson did not give him any reason for restricting him to the post 
except to state that accused had enough to drink. He did not remember 
any.of the incidents that occurred in the •Pony Bar• that afternoon but 
did recal1 that he was taken from the bar to Rosecrans Field and examined 
at the hospital. 'l'he accused did not see Lieutenant Boggs or Lieutenant 
Smith in the hospital. and to the best of his knowledge they did not 
appear to identify him. After the examination he was taken to the 
guardhouse and released the following morning., Sunday, 5 March, to continue 
his f'light training. He stated that he did not return his pass after 
trie.training period because Captain Thompson informed him that he was no 
longer under restriction. He performed his regular duties on 6, 7 and 8 
March. He further testified that after Captain Thompson had brought him 
to Rosecrans Field on 8 March he left and went back to St. Joseph as he 
wanted to find his billfold and •felt like• he was restricted for some 
•minor thing•. He did not receive permission to· leave and. was not asked 
to show his pass when he left the post. He first discovered that his 
pass was not lost rlth his billfold when· he was searched at the guardhouse 
the second time he, was returned to the field and the pass was found with 
some papers in his pocket ·(R. 58-62). 

5 • . Colonel Hooton testified on rebuttal that he did not authorize 
the accused to'leave the post after he had ordered him in arrest nor did 
,he dir'ect ant ¢'£1cer to perrdt his release (R. 64). 

. 6. !.• Specification l and 2, Charge I: It is shown by the evidence 
that on the afternoon of 4 March 1944., the accused was drinking at the 
•Pony Bare in the Hotel Robidoux, St. Joseph, Missouri•. During a period 
or about. two hpur~ he ~e himsel.t obnoxious to employees a!'ld customers 
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in the establishment. He •kicked up• the skirt of a waitress and ·forced 
his company on guests at three different tables annoying and angering 
them. At-one table he said to a lieutenant in the presence of two 
young ladies •You think you are pretty fucking hot, don't you?• and · 
made the remark that he llbad to take a piss 11 • He •pinched• one of. the 
girls, pulled her hair and tried to put his arms around her. One of the 
girls testified that accused was Dpretty tiGht•. The lieutenant ob
serv0d that accused was intoxicated. His •speech was thick and his eyes 
were unsteady". 'l.'he lieutenant and the two ladies left the table be
cause accused refused to do so. 'i'he accused sat down withou't an 
invitation at another table occupied by Second Lieutenants Christine 
V. ·Boggs and Jane :i.:;. Smith, Army Nurse Corps, pulled at the coat of 
one nurse and pulled her hat off. 'l'o the other nurse he said: 11 The 
only thing wrong with you is you need a piece of ass. 'L'hat ~.ould fix 
you. up fine•.· He also said to her: •don't get mad at me.· I lika you. 
You have a nice chest•. tho nurse slapped his face. The accused would 
not leave the table after their rep~ated requests and when they 
threatened to call the provost marshal for assistance he said: •That's 
fine. Go riGht ahead. We are good friends. We screwed the same horse 
together for years•. 'i'he nurses testified that accused was under the 
ini'luence.of liquor. 'l'he evicience further shows that after the assistant 
manager of the bar told accused to stay away from another table where he 
was annoying two woman, the accused immediately went ·back to the table.· 
'.i'he assistant manager observed that accused had been drinking •quite a 
bit" and gave or-ders not to serve him any more liquor. 1'he provost 
marshal was called, took accused aside, and asked him to stay away from 
the table, but accused immediately returned. The accused was then taken 
to the hospital at Rosecrans Field for an examination. 'Ihe examining 
medical officer observed that accused was •wobblingw when he walked, 
•didn't seem to understand• the questions asked him, gave the odor of 
alcohol from his mouth and had a •slii:)lt tremors of his extremities when 
his arms -:1ere outstretched. He was of the opinion that accused was drunk• 

. 'i'he accused testified that after drinking about three bottles of beer 
and three or four mixed drinks he did not remember any of the happenings · 
of that afternoon until he was taken to the hospital at Rosecrans Field. 

It is clearly established by the evidence thai on 4 March 1944 the 
accused was drunk and disorderly in a public place, as alleged in Speci
fication 1, Charge I, and at the same time and place used improper lan
guaGe in the presrnce of two lieutenants of the Army Nurse Corps, as 
al~eg~d in Specification z, Charge I. 

£• Char_ge II: '.!.'he evidence sho·.vs that on 8 March 1944, the provost 
marshal at Rosecrans Field received infonnation that accused was wanted 
at the f1eld for breaking restriction. At about 6:30 p.m. he brought 
accused from St. Joseph, i.lissouri to Rosecrans Field, and acting under 
orde·rs from the cormnanding officer of the field placed accused in arrest 
:i,n"quarters. He informed accused that he was in arrest in quarters 
under the ora.ers of Lieutenant Colonel William B. Hooton, the comm.anding 
officer. The officer of _the day tol<l accused he was to be confined to 
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his quarters and the mess hall• .A.t about 9145 o•clock the.same evening 
the accused was arrested by the military police in St. Joseph and returned 
to Rosecrans Field 7fhere he was placed in the guardhouse. 

The accused stated that the restriction tmder which he had been 
placed on 4 March had been lifted the following .day, that he could not 
understand the reason for his-arrest•on 8 March, that the provost marshal 
would not give him any reason, and that he was under the impression. 
that he was taken into custody for drunkenness: He did not reme)Ilber any
one telling him that he was placed in arrest in quarters but was •under 
the impression• that he was restricted to the post. He further testified 
that he considered h:i1nsel£ restricted for a minor offense and went. back 
to St. Joseph that evening to look for his billfold containing between 
*.ilOO and ~;125 which he had lost. · 

'l'he record of trial cqntains evidence indicating that accused had 
not received notice of his restriction to the limits of Rosecrans Field 
at the time he was apprehended in St. Joseph by the provost marshal on 
8 March, and it appears that the restriction in effect when accused first 
went to town on 8 March was probably illegal. However, the subsequent 
order i§sued by the commanding officer placing accused in· arrest in 
quarters was legal and the fact that accused may have been innocent of 
the offense with respect to which the arrest was imposed is not a defense 
to his breaking the arrest (M~J, 1928, par. 139~). 

7. Th.a accused is 28 years of age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted Air Reserve 
1934 to 1937; enlisted service from 16 APril 1941; appointed temporary 
second lieutenant, A:rrrry of the United States, 2 November 1942, accepted 
3 November 1942., and active duty., 8 November 1942; temporarily promoted 
to first lieutenant., i\rrrry of the United States., 20 August 1943. 

· 8. The court was legally constituted. No errors injuriously affect-· 
ing the substantial rights of the accused'were committed during the trial. 
'l'he Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to 
warrant confirmation ·of the sentence. Dismissal is authorized upon con
viction of a violation of the 96th or the 69th Article of War. 

Judge .Acivocate. 

" 
Judge Advocate. 

_ _...,·lf,,..,...' ~..___,,_.'...;....._ . ____.,1+..... _______ -Judge Advocate. 
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lat Ind. 

War Depart.ment, J..A.a.o., 1 6 JUN 1944 - To the Secretary et War. ' 

1. Herewith transmitted tor the. action of the President are the 
record of trial and the opinion of the Board of Rerl.n in the case of First 
Lieutenant Herbert J. Dr0zd {O-S03310), Air Corps. 

2. I coocur in the opim.on of the Board of Review that the record of 
trial 1a leg~ sufficient to support the findings of guilt7 and the sen
tence and to warrant confiruation of the aentence. 1.he accused was d.nuJk 
am dl.sord.er~. in uniform in a hotel bar (Spec. 1, Chg. I), insulted and 
offended t1IIO officers of the Array Nurse Corps b;y hia obscene remarks there 
(Spec. 2, Chg. I), and a tew days lat.er br?ke arrest (Spec., Chg. II). 

A recomendation tor clemency was 11ade b;y three of the seven 
members of the court., cne of the three meai>ers specifically recamn.end:lng that 
the senten:e be reduced to dismissal. 1 recom.et;Jd that the sentence as 
approved by: the reviewing authority to dismissal, total forfeitures and 
C<lli'inement at bard labor for one year be ccnfi.med, but in view of all the 
drcumatances that the forfeitures and the confinement be remitted., and that 
the sentence as thus modified be C&lTied int.o execution. 

· 3• Incloaed are a draft of a letter tor your signature., transmitting the 
record to the President for his action, and a f'orm of Eascutive action ca?T,Y-
ing into effect the recODDendation made abOYe. · . 

~on c. Cramer,
3 Incls. - llajor General. 

Incl.l-Rec. of trial. The Judge .Advocate General. 
Incl.2-Dr.tt. ltr. for li.g. 
. S/1. 
Incl.)~crm of Action. 

(Sentence confirmed but forfeitures and confinement remitted. 
G.C.M.O. 388, 18 Jul 1944) -

-10,-
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WAR DEPARTMENT 
J.rmy Service Forces 

In the Office of The Judge Advocate General 
Yfashington, D.C. 
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SPJGK 
CI.I 254348 Sl MAY 1i44 

u NIT ED s TAT ES ) .ARMY GROUND FORCES 
) AIRBORNE CENTER 

v. ) 
) Trial by G.C.M•• convened at Fort 

Second Lieutenant GORDON ) Benning, Georgia., 27 March 1944.. 
H. HARPER (0-1054614), ) Dismissal and total forfeiture,. 
Infa.ntry. ) 

OPINION of the BOA.RD OF REVIEW' 
LYON, ANDREWS and SONENFIELD, Judge Advocates. 

. . 
1. The record of trial in the case of the offioer named a.bQve has 

been eX8.lllined by the Board of Review and the Board submits this, its 
· opinion, to The Judge Advocate General. · 

2. The a.couaed wa.s tried u~on the following Charges and Specifications 1 

CBlRGE Ia Violation of the 61st Article of War. 

Speoifioationa In ;that Second Lieutenant Gordo·n H. Harper, C.J..O., 
<:;ompa.ny· 11:r•, .First Pa.r0aohute Training Regiment, Fort Benning, 
Georgia, did, without proper leave, absent himself from h.11 
organization at Fort Benning, Georgia, from a.bout 17 Deoember 
1943, to about 30 December 1943., 

CHARGE IIa Violation of the 96th Article of War. 

Speoifioationa land 21 (F1nding of guilty disapproved by the 
reviewing authority). ·· 

·spe oitioation 31 (Finding of not guilty).·• 

Speoifioationa 4,5,6,7,8,9 and 101 (Findings of guilty disapproved 
. by the reviewing authority). 

He pleaded guilty to and we.a found guilty of Charge I and its Speoifioation, 
and plee.ded not guilty to Charge. II a.nd all of its Speoitioations. He was 
found not i:Uilty of Specification 3 and guilty.of Specifications l,2,4,5,6,7, · 
8, 9 and 10 of Charge II and of,.Charge II. No evidence ot previous oonvio
tiona wa1 introduced. He was sentenced to"diemiua.l, total forfeitures and 
confinement ~t hard labor for one ye~r~ The reviewing authority disapproved 
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the findings of guilty of all the Specifications of Charge II except that 
on Specification 3 (of vmich the court had found accused not guilty), ap
proved only so much of the sentence as provided for dismissal and total 
forfeitures, recommended that the execution of the sentence be suspended, 
a.nd forwarded the record of trial for action ur.der Article of War 48. 

3.- Summary of the evidence. 

Accused's absence without leave from 17 December 1943 to 30 December 
1943.was proved by a duly authenticated extra.ct copy of the morning report 
of his organization. It was stipulated that he was apprehended at the nearby 
town of Columbus, Georgia. Accused stated that he thoroughly understood 
his plea of guilty (R. 6~8J Pros. Ex. 1). 

Evidence for the defense. 

A.ccused testified under oath that-he absented him.self without leave beoa.us 
of his disappointment over having been rejected because of-physical reasons 
for Air Corps and para.chute jmnping training; because of wo'?ey a.bout the con
dition of a close friend who had been badly injured in 'a.n automobile a.ccidentJ 
and be ca.use of the pa.in he hims elf had suffered for two weeks from two in
fected wisdom teeth. He was under the influence of liquor when he left his 
post (R. 23-26). · · 

4. The court's findings are sustained by accused's plea, the e-vi.dence, 
a.nd his own testimony. 

5. The reviewing authority disapproved tae court's findings on all 
of the Specifications of Charge II, but apparently by inadvertence neglected 
to disapprove the finding on Charge II. Since there ·is no longer a finding 
of guilty on eny of its Specifications, there ca.n obviously exist no such 
finding as to the Charge. 

6. War Department records show~hat accused is 25 years of age and 
single. He graduated from high school and spent two yea.rs at "Louisiana 
Tech". ·He was employed as a laboratory technician by the tbited States 
Bureau of Animal Industry from August 1936 to December of 1940, at which 
time he entered. the Army •. He had previously been a private in the Louisiane. 
National Guard from 10 June 1934 to 10 June 1937. He attended the Anti-

. a.irc~aft Artillery School, Camp Davis, North Carolina, and upon graduation 
therefrom on 14 April' 1943 he was commissioned a second lieutens.,nt, Coast 
Artillery Corps, Army of the United States, on 15 April. He subsequently 
entered the Pa.raohute School, Fort Benning, Georgia, but was relieved 
therefrom on 9 November 1943.· 

. · 7. The court was legally, oonstituted and had jurisdiction of the 
persori and the· offense. No errors injuriously affecting the substantial 
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rights or the accused were oonmitted during the trial. In the opinion or 
the Board of Review, the reoord or trial is legally sufficient to support the 
findings of guilty of Charge I and ·its Specification, and ·1egally sufficient 
to support the sentenoe and to warrant confirmation thereof. Dismissal is 
authorized upon conviction of violation of Article of War 61. 

~ . , Ju.ige Advocate, 

~ . , Judge Advocate, 

--=-~Judge Advooate, 

- ' 
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1st Ind. 

Wu Department~ J.A.G.o., 5 - JUN 1944 - To the Secretary of War. 

1. Herewith transmitted for the aotion of the President are the 
reoord of trial and the opinion of the Board of Review in the oase of 
Seco~ Lieutenant Gordon H. Harper (0-1054614), Infantry. 

~ 2. I concur in the opinion or the Board of Review that the reoord 
of. t~ial is legally sufficient to support the findings of guilty of 
Charge I and its Specification, and legally sufficient to support the 
sentence and to warrant confirmation thereof. I reoonunend that the sen-

.tence be confirmed, but in view of the recommendation of the reviewing 
authority to that effect, of accused's previous good record, and all ths 
circumstances of the case, I recommend that the forfeitures bG remitted 
and :that the execution of the sentence as thus modified be suspended 
during good conduct. · 

3~ Consideration has been given to a letter from the Honorable 
Allen J. Ellender, United States Senate, addressed to ..The Judge .Advocate 
General, inclosing requents for clemency from Mr. H. T:ltichardson, Mayor 
of the City or Ruston, Louisiana., and from Mrs. Roy Fraser, accused's·, 

. ·sister; to a letter from the Honorable John H. Overton, United States 
Senate, addr1:1ssed to The Judge Advocate General, inclosing a letter from 
i;.ocused's sister; and to a letter from the Honorable Charles E. McKenzie, 
Member of Congress, to Colonel R. E. Kunkel, J.A.G.D. 

3. Inclosed are a draft of a letter for your signature tra.nsniitting 
the record to the President for his action and a form of Executive action 
designed to oarry into effect the recommendation hereinabove made, should 
such action meet with approval. 

·~Q_-~~o--·..._ 

Myron c. Cramer, 
Major General, 

6 Inols. The Judge Advocate General. 
Incl.1-Record of trial. 
·rncl.2-0p. Bd. of Rev. w/ind. 

by JAG. 
Incl.3-Form of Ex. action. 
Inol.4-Ltr. fr. Senator 

· Ellender, w/inols • 
.Incl~5-Ltr. fr. Sena.tor 

Overton, w/incl. 
Incl.6-Ltr. fr. Congress:inan 

1foKenzie. 

(Sentence confirmed but forfeitures remitted. Execution suspended. 
G~C.M.o. 386, 18 Jul 1944) 
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W.A.R DEPARThlENT 

Army Service Forces 
In the Office of The Judge Advocate General 

' Washington, D.c. 

SPJG:t,f 
CM 254349 

,- · 4 MAY 194.f 

U.N IT ED ST ATES ) ELEVENTH AIR FORCE 

v. ~ 
) 

Trial by G.C.:M., confened at 
Fort Richardson, Alaska, 23 

First Lieutenant RICHARD J. )· March 1944~ Dismissal. 
WILLETTS (0-1574180), ) 
Quartermaster Corps. ) 

OfINIIJN' of the BO.A.RD OF REVI;:i,'W' · 
LIPSCOMB, SHEPHERD and GOIDEN, Juc:lg~ Advocates 

L, The Board of Review has examined the record of trial in 
the case of the officer named above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charg~s and Speci-·. 
iications: 

CHARGE I: Violation of the 95th Article of 17ar. 

Specification 1: In that First Lieutenant Richard J. 
'\l[illetts, Eleven: Hundred Twenty Eighth Quartermaster 
Company, Service Group (Avia~on), did, in the City 
of Anchorage, Territory of Alaska, on or about 17 
November 1943, 'Wrongfully and unlawfully occupy a 
hotel room in a scantily clad condition with 1:r. 
Floyd Evans, a civilian',· Mrs. Ted Brovm, a married 
woman and the then vdfe of Ted Brown, a civilian, 
and :Mrs. Alfred Huffman, a married woman and the . 
then wife of Private Alfred Huffman., Tvro Hundred 
Thirty Second l.filitary Police Company, the sai.d 
ci.vilian and 'WOmen being also in a scantily clad 
condition. 
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Specification.2: In that nrst Lieutenant Richard J. 
Willetts, El~en Hundred Twenty Ei~hth. Quarter
master Company, Servlce Group (Aviation), did, 
in the City of.Anchorage, Territory of Alaska, · 
on or about 24 October 194.3, with intent to de
ceive,-wrongfully and unlawfully make and utter 
to Lido Gardens., Anchorage, Alaska, a certain 
check, in words arxi fi£ures as follows, to mt: 

NAME OF BANK.__ ___ .... 1 
__...:Ban=""k o=f_.Ala"'"s--::k=a-,---

City and.State_·.....,.An::::..::.;c~h~o~r~a~g~e.,~Al:=.;a~s~k~ao...-_ 

Anchorage, Alaska October 24. 10Q._ 

'Pay to the 
Order of * * -i:- LIDO GARDENS * * * ----......... ~75. 00 

. ....... 
Seventy- five· and no/100------------------- Dollars 

Serial Ho. 0-1574180 For value re.ceived I c.eclare 
Rank 1st Lt. that I have on deposit in said 
Oreanization Serv. Co. bank in icy 'r.'3.:rie the aboYe ar.101,nt 

subject to tl:is check anci is 
hereby payable to the Lido Gc,rJ.er.s. 

Account Closed /s/ R•.J ·wrLLB'IT-'-S_____ 
1st Lt. 0-1574180 

and by means !h0reof, did fraudulently obtain from 
the said Lido Gardens cash of the value of Seventy- . 
five (t75.00) dollars, he the said First Lieut3nant 
H:i.chard J. \'filletts then well knowing that he did 
not h3.ve and not intending that he should have suffi
cient funds in th3 Bank of Alaska for the payment of 
said check. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In thd First ll.eutenant Richard J. 
Willetts, :t:lever. Hundred Twenty tight i.s!Uarter
master Company, Service Group (AViatlon), did, 
in the City of Anchorage, Territory of Alaska, 
on or about l January ·1944, with in.tent to do 
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. hi;n. todily harm, commit an assault upon Private 
Alfred K. Huffman, Two Hundred Thirty Second 
11:i.litary Police Company, by willfully anti 
feloniously striking the said Private Huffman 
on and about the head with his fists. 

Specification 2: In that First Lieutenant Richard J. 
Willetts, Eleven Hundred Twenty Eighth Quarter~ · 
master Company, Service Group (Aviation), did, 
at Fort Richardson., Territory of Alaska, on or 
about 19 January 1944, in a 9/'forn signed statement 
made before Colonel John M. Hamilton; an Investi~ 
gating Officer appobted to investigate court
mnrtial charges against Private Alfred K. Huffman, 
na::e unrl.ar oath a statement in substance as follovrn: 

. that he did not strike the said mvato Alfred K. 
Huffman ct the Lido Hotel in the City of .Anchoraze, 
Territory of Alaska, on or about 1 January 1944, 
vr.hich statement he die not then b°elieve to be true. 

ADDITIONAL c:!AR.JE: Violation of the 96th .l.rticle of -:far. 

Specification: In that First· Li.eutenant nich".rd J. 
TTilletts, 1128th -.uarternaster Co:;1pany Service 
Group (Aviation), having been restricted to the 
li:nits of his st'ltion, dk, at Fort 2ichardson, 
Alaska, on or about 7 Larch 1944, break said re
striction by coin,::; to Anchorace, Alasl:a. 

The accused pleaded not guilty rto Ch2.r5es I ano. II and to the Specifi
cations thereunc.er anci euilty to the Additional Charee and its Specifi
cation. He was found guilty of all Specifications and Charges "excl3pt 
for the word 'cash 1 " in Specification 2 of Cha.rbe I, "substituting 
therefor the vrords, 'goo<l and valuable consideration'. Of tha excepted 
words: :Jot guilty. Of the substituted. words: ..Guilty." He was sen
tenced to be di.:mdssed the service. 'l'ha review±ng authority approved 
the sentence and for1Yarded the record of trial .for action under 
Article of ,··iar 48. 

J. T'ne evidence for the prosecution show::3 that in November of 1943 
the accused, a First Lieutenant serving with the Air Corps l,JU.artermaster, 
was stationed at Fort Iiichardson in the '1erritor.:r of Alaska. Althouch 
a. married man, he oft$!1 ·visi te<?, :drs. Ruth Huffman, a 'WOman of divers 
occupations, includin6 th4t of P!'()Stitution. Her principal place of 
business, ,vtu.ch she shared with a Mrs. Ann Brown, was located in Rcom 
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37 of the Lido Hotel of Anchorage. _Both women had husbands. ]Jrs. 
Brown's was a civilian; Mrs. Huff'ma.n'a was Private Alfred Kinney 
Huffman who was attached to the 232nd Military Police, Fort. Richard
son. Two other spouses had preceded the private in the 1~ en
joyment of r.irs. Huffnan' s affection. Their respective names had been 
I£itchel1 and St. Peter. In addition to the practice of ·her nefarious, 
though ancient, profession Mrs. Huffman had another blot upon her re
cord. She had served a sentence at the State Penitentiary at Walla 
'.Yalla, Viashington, for 11 selling 'l'irliskey". Her newest husband "!as no 
paragon either. He was a devotee of Bacchus and habitual17 poured 
generous libations into himself {R. 8, ll-14, 17-18, 23, 26, 37, 49). 

· Roor1 37 was on t.11e first .floor. Its window faced "the front 
of the hotel" and was about three and a half feet above the street. 
Privacy was preserved by silk curtain;3, a pair of chenille drapes, and 
a cream-colored window shade. These did not perfonn their .t'unction 
perfectly, for at the side there was a tWQ or three inch space through 
v.hich the interioz: of the room could be viewed (R. 20, 28, 55-56). · 

Durine; the evening of 17 November 1943~vate liuff'man had 
been visiting a friend .mo lived "in the alley around from the 'Lido 
Hotel". About one o'clock in the morning, after having imbibed "a 
few drinks", he parted company and set out for the bus stop. On the, 
way, he passed by the hotel. He paused by his.. wife's -wi.ndow and "looked 
in deliberately" throu1:,h the two or three inch gap bet~en,the drape 
and the window frame. He sa.w his 'Rife in a niehtgown anq. the accused, 
1irs. Brovm, a11 d a civilian named Floyd Evans stark naked. The conver
sation of this uninhibited social group could be plainly he~rd on the 
outside. !.Ir • .i!.vans, who held a pistol, remarked that "il Hu.ffman 
had bet.ter not show up around there, or he'd get ,·this'"·. The lights. 
were shortly thereafter turned off and llrs. Huffman got into·one bed 
with 1.:r. Evans an:l th€! accused proceeded to share another bed ldth 
~.1rs •. Brown. Being desirous of obtaining evicience to be used in a · 
divorce action aeainst his vd.fe, Private Huffman calleci the .Anchorage 
police. i'lhen 11 l'atrolman" Brewer and. "Officer" Kincaid arrived, they 

"* i(- -i:- knocked at the cioor [or room 3'1] then 
waited a minute until the door was opened, then, 
they went in. It took at least a half a rdnute 
before the door was opene;d. · Ti1ere was a shuffling 
around in the room before the door was oponed." 

If.rs. Huffman greeted tham dressed in a ne~ligee and a nightgovm. Eve.ns, 
who was still in one of the beds, was wearine shorts and an undershirt. 
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'.i.'he accused was sitting "on the edge of the fsarn.i/ bed" and had his 
trousers "about half on11 • He was nude above the waist. ·The other 
bed was occupied by Llrs. Brow:i., who "had put on a negligee". All 
four occupants of the room were removEP.ff, the police station. Divorce 
proceedings were insti tuteci by Llrs. Huffman the following cia~r. She 
obtained a decree tenirl.nating her marriage on 15 December 1943 and 
resumed her maiden name of Ruth Robinson (R. 8, 20-23, 26-32, 53-57). 

Soma vreeks before, on 24 October 1943, the accused had exe
cuted a check in· the sum of i75 payable to ilie order of the lido Gardens, 
a cabaret, and drawn against the Bank of Alaska of Anc~10rar:;e. He re
ceived "good and present and valu&.ble consideration" for it fror.i 111-. 
ICe:i. th Capper, the owner and manager of the payee. The instrmnent was 
returned in due course marked "acct closed". Upon being asked to 11:,;ake
Lf.y good", the accused 11promi~ed that, he would". At the trial Er. 
Capper "still waited for payment". The accused had previously had a 
checking account with the B1mk of Alaska. As of 6 October 1943 he 
had only $5.56 on deposit. On that da;r having represented to the 
Bank that "he was in a spot and needed $.2)011 , a loan in that sum was 
agreed upon and consununated by a credit entry to his account. Within 
the next fe,v days he wroto the following checks: "October 7th, two 
for f;25 each ...nd one for ~?40; October 9th, ~25 and ~?35; October 11th, 
~~20 an'i f.;25; October 12th, l1011 • No other deposits having in the 
meantime been made, a balance of only thirty one cents remained. This 
was absorbed by service charges on 14 October 1943, and the account 
was then closed. ·mien the accused wrote his check c-ated 24 October 
1943, he ha:i exactly nothing on cieposit. P.is account had originally 
been_ opened on JO Jiovember 1942. Between that data and 24 October 
1943 he had executed only one other check which had not been honored. 
Its ili.sposi tion is riot expldned in the record. The loan oi' ~1200 
which became due 6 December 1943 had not yet been rgpaia (R. 35-/+8; 
Pros • .l!:x. 1). · 

L?.te in the evening oi' 1 Januar;,r 1944 lTivate Euffman was 
sitting on a bed 11alongside 11 of his forr.!er wife in Room 37 of the 
Ll.do Hotel. Sha had just returned frou·a visit· to a bar and "night 
have been drunk". Private Ha::frr.an h~c~ had a :'ew cri:nk.:;; also but v:s.s 
"fairly sober"• Shortly after 11:00 p.m. the c:.ccused entered the roan. 
He apparently had been drinking,. but bad fulJ. control of his limbs 
and faculties. He forthwith requested Private IIuff:r.an to leave the 
room. The privatc asked his former wife 11,lhat r.as the idea of his 
ordering me out of her room, and she dicn 1 t seem to know". At that 
moment Frivate Huffman was struck behind the em- by the accusod. The 
blow which was delivered with the fist uas so hard that the private. 
was "!mocked back on the bed and dazed". The accused follorred up 
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with three or four more punches all of which landed about the head~ 
After receivine the second blow, the private svru.ng at his assailant·· 
once but missed. The accused left the room and went to room 35 , ' 
which was adjacent and, upon seeing Private Harold ~. Dobrzyn, re
quested him "to come next door * * * because * * * there was going 
to be some trouble * * *". ·Dobrzyn followed the accused back into 
room 37. Private Huffman was still sitting on the bed. He did not 
resist when again asked to·leave, th.is time by Dobrzyn. Vfith t..1'1e 

· latter' a help he wallced to tba "Alaska Cab stand". Blood was 
nonng from his nose and le.ft car and stained Dobrzyn 1 s jacket. 
At the trial Private Hui'.fman exhibited a scar on his ear -v,i:hich he · 
claimed to be the result of onCJ cf the blows inflicted upon him. 
He had not used any indecent, obscene, or insulting language in the 
presence of, or offered :::ny violence to,_the accused~ Both Private 
'Huffman and the accused were in their respective uniforms at the time 
the assault occurred (R. 8-11, 15-~0, 23-24, 33-35). 

Private -Huffman did not consider the lTu:l tter closed. After 
the lapse of several days, he, on 7 Janua:r~r.1944, assaulted the accused. 
Court-martial charges were immediately preferred. The pri. vate was tried 
and sentenced to restriction l'or four months and a forfeiture of pay 
of i35 per month for six months. The principal witness against him 
was· the accused. Before the trial Colonel John M. HarJ.lton, vrho was 
appointed the !nvestigatinc Officer, had attempted to ascertain the 
"background" of the offense. He testified that: 

"***I went back to an arfUment I had heard of 
. on. tbe night of January 1st. At that time, the 
time of the irrvestigati~n, I asked /:"th~ accuse~ 
if he had had an argunant 'Viith Private Huffman 
on the niGht of the 1st. He said he did. I asked 
hiri1 who was present. He told 6e Hrs. :Iuffmo.n, 
Huffman, and himself were in the room, ~'"Id he called 
in a soldier by the name of Harry. Lobrzyn, I be
lieve. I asked fthe accuseVif he had s\ruck 
Private Huffman. :re told me he had not. I placed 
th~ question to him a couple -0f times, and he told 
me still he had-not struck Huffman. I aslad why 
he called the soldier into the room, and he said 

· he wanted " witness to his order.in.; o.f Huffman 
fror,1 the room." 

The statE:I1ents of the accused were accepted as true, reduced tow riting, 
and subscribed and sworn to by him (R. 25, 31, 49-5lj. 
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On 7 March 1944, the accused wa·s restricted to the limits 
of Fort Richardson, Alaska, "by coLpetent authori tytt. · About 10 :00 
p.m. Major llaher, Captain Edgar V. Hays, and Lieutenant Brooks 

· entered Uncle Bert's Bar in A.'1chorage on a tour of inspection. Th~· 
saw the accused in tho 11back room with an enlisted man and sone others, 
playing cards at a card table" (R. 36-37). 

4. The accused, after his rights as a witness were fully a""f)lained 
to him, elected to remain silent. l;o evidence was presented on his 
behalf'. 

5. Specification 1 or Cha1se I allezes that the accused did "on 
or apout 17 November 19/J wrongful:i.y and unlawfully occupy a hotel 

.room in a scantily clad condition with 1ir. Floyd 1'vans, a civilian", 
and two married ·,vomen, 11 the said cl.vilian and women being also in a 
scantily clad condition". This o.ffense is lai~ under .Arti.cle. of War 95. 

The accused's (X}urse of conduct reveals him to be completely 
lacking in moral discernment and responsibility and openly contemptuous 
of military discipline. His bedroom camaraderie in the nude with a 
married y;oman not his wife vras indecent and undecoro:us. Althouzh it 
in itself'·constituted a serious offense, it was materially aggravated 

· by its public nature. Had the accused had any respect either for 
himself or for his uniform, he would have painstakinely sought to 
conceal his 6uilty relations from the rrorld. Instead he flaunted his 
debauchery. in plain view of another married woman vd. th Ymom it appears 
he had also been familiar and in the presence of a r:iale civilian. 
·This licentious behavior was not consonant vd. th the standards required 
of. an o.f'ficer and a gentlenan. 

6. Specification 2 of Charge I alleges that the accused did on 
or about 24 October 1943, with intent to deceive, wrongfully and un
lawfully make and utter to Lido Gardens~ Anchorae~, Alaska, a certain 
check "in the sum of $75.0011 and by means thereof, "did .fraudulently 
obtain from the said_ Udo Gardens cash of the value of Seventy-five 
($75.~) dollars, he tha said faccusei/ then well knowing that he did 
not have and not intending that he sho~ld have sufficient funds in the 
Bank of Alaska for the payment of said check". This offense is also 
charged under Article or War 95. 

• One of the 'Violations or Article or Har 95 enu-rncrated in 
'.paragraph 151 or the Manual for Court-ruartial, 1928, is "giving a 
check on a bank where he knows or reasonably should know there are 
no funds to meet it, and without intending that there should be." 
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In the absence of any extenuating evidence, the conclusion is in
escapable that the accused's execution of the check riated 23 Octo
be:r ).943 was a deliberate and willfµl attempt to defraud the ~do 
(Jgrdens, the pa!'ee • He knew or should have known th&t. hi~ a,gc:;ount 
was depleted arrl closed, for its i,tatus ~sulted f.rorn his orm act;1; 
CM 202601; C!.! 236070; Cll 24390s. As was said in C1I 24034? (194,3), 
lI Bull. Jag. Jan, 1944, -

nAt the time when he drew and uttered the 
checks, there was not sufficient mone:r in his ac... 
cou.-it to pay ther.i, and he had no basis for a 
genuine belie! that there would be, The evidence 
clearly warrants the conclusion that in each in
stance accused knew that the check would not be 
paid on presentation at.the bank and that he in
tended to deceive and defraud the persons to 
whom the checks were delivered." · 

-
This holding is clearly applicable in this case. 

While Specification 2 o~Chii.rge I all~ces that the accused 
received •cash" for the check dated 24 October J.943 and the evidence 
shows only "good and present and valuable consi :cration", the material 
elements of the offense charged were proved•. The court in its find
ings properl~· made certain ·exceptions and substitutions to conform 
with the facts. T:b..is action did not place the accused at any dis
advantage or in any way prejudice his rights. 

7. Speci.f'i;at1.on 1 of Charge II alleges· that the accused did 
."on or ~ut 1 January 1944, _with intent to do· him bodily hann., com
mit, an.,assaul~.uprm Private ilfred K. Huffman -ii- **by willfully 
and .f'eloniously striking the a.id Private Huf:'r.lan on and about the 
head 1d. th his fists". This act was set forth as. a violation ot Article 

·ot War 96. 

, The ~ticles or War specifically penalize the striking of 
a superior ot!icer. While they do not expressly prohibit assaults 
by superior officers upon subordinates, that offense is only sliehtly 
less heinous, particula~ly when.the object of the attack is an en
listed ·man. The power and authority vested in an officer are a 
sacred trust ano must be coupled with connr.ensurate self-restraint. 
Although the officer's assault may be motivated by praiseworthy con
siderations such as a desire to promote discipline, his action 'Will 

·. not be condoned. To quote fro::i Dig. Ops. JAG., 1912-40, sec. 453 (3), 
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"An officljlr has no right to punish, 
by assault, any ofi'ensa or dereliction of 
duty on too part of an enlisted man. Such · 
action constitutes an offense against mili
tary law, and charges may be preferred against 
the officer under either J,Ji 95 ·or AW 96." 

The accused's assault upon-Private Huffman was absoluteiy unprovoked 
and apparently the product of alcoholic spite. The private was 1.n 
his ex-wife's room by invitation. 'While only "fairly sober", he com
rorted himself inoffensivel,y and peacefully. Neither by :word nor by 
act did he then give just cause for the wanton assault upon him. Nor 

· did his summoning of the police on 17 Noverrber 1943 warrent the blows 
'V,trl.ch were rained upon him. Prostitute though his wife n:ay h.i.ve been, 
he h:.d the ribht to protest ag~nst, ana to interfere with, her 
adultery. 

8. Specification 2 of Charge II alleees that. the accused di!9. "on• 
or about 19 Ja.~uary 1944, in a SWOlll state~ent made before Colonel John 
1!. !!a.rrd.lton, an Investip,ating Officer * * -i:-, make under oath a state
r.:ent ,:- * *, which statement he did not then believe to be true11 • 'l'hls 
was stated as an offense under Article of War 96. 

The accused's denial under oat~ t..hat he had struck i:civate 
~uffman was a false offic~al statement. Since "it was made in the 
course of an investigation" before Colonel John 1:. l{arui.lton; an In
vestigatine Officer, "it was patently made rd.th intent to Cteceive": 
II 3ull JAG, Dec. 1943, Sec. 454 (49), P• 46'7~ 'l'he.oi'fensa is one 
~lhich coula nlso have been properly.charged under either Articles of 
-::rar 95 or 96. ' 

9. The Specii~cation of th9 Additiortal Charge alleges that the 
accused "having been restricted 'Lo the lb1i ts of his station, ciici .-lo * * 
on: or about 7 1.:arch .1944, break said restriction by going to Anch<?rage; 
Alaska". This was also ropresentad to be in contravention of Article 
of War 96. · ' 

That the accused broke restriction is evident from the testi
rr.ony adduced and is adrr.itted by his plea of guilty. Willful or wrong
ful intent is not an essential element ir1 this offense": . CU 234315 
(1943), II Bull. JAG, Sept. 1943, sec. 454 (21), p. 342. It is suffi
cient that the accused was outside the lil':li.ts of his station without 
authority. His presence at Uncle Eert's :Bar will, in the absence of 
an explanation, sustain tho co~viction. · 
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10.' The accus,ed is about 28 years of age. The records of the 
War Department show that he had enlisted service ,from 2 April 1936_ 
to 3 July 1942 Tihen he was coID:llissioned a second lieutenant; that he 
was promoted to first lieutenar.t on 19 November 1942; and that since· 
3 Jul7' 1942 . ha has been on active duty as an officer. · 

11. The court ,1as legal'.cy constituted. Mo errors injurio:usly 
· affecting the substantial rights of the accused were comd.tted -during 

the trial. In tha opinion of the Board· of Review the record of trial 
is legally sufficient to support the findings and the sentence and · 
to waITant conf':l.rmatiori thereof. Dismissal is nandatory- upon.conviction 
of a violation of Article of War 95 and is authorized upon conviction . 
of a violation of Article of liar 96. 

~ fJ.~udge.Advocate. 

\0~ , Judge Advocate. 

, Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., - To the Secretar.r of War. 
9.:. MAY 1944 

l. '. Herewith tr&.'1smittod for the action of the President are 
.the· record of trial and the opinion of tr.e Board of Review in the 
case of First Lieutenant rd.chard J. Willetts (0-1574180), Quartermaster 

. Corps, · 

. 2. I c·oncur in the op:i.m.on of tl1e Board of !faview that foe 
,- record of trial ;is le£;alJ.y sufficient to support the findin:rs and. 

the sentence and to warrant confirrnntion thereof. I recommend that 
the s'entence of dismissal be confi:nned and ordered executad•• 

. 3. · Inclo.sed arc a draft of a letter for your signature, trans
mitting -~he. record to the President for his action, and a form of 
lxecuti~e action desi@'led to carry into ~ffect the fore[oing recom
mendation, should such action m~et with approval. 

Myron c. Cramer, 
~jor .General, 

The Judrre Advocate General. 

3 Incls. 
Incl. 1 - Record of trial. 
Incl. 2 - 1ft. ltr. for sig. s.vr. 
Incl. 3 - Jorm of action. 

(Sentence confinied. o.c.v.o. 399, · 18 Jul 1944) 





--------

WAR DEPARTMEN!' 
A.rnr:r Service Forces 

In the Office o! · The Judge Advocate General 
. Washington,D.C. · 
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SPJGH 3 JVL.. IW 
CM 254423 

. 

u N r T .E n' s .T A T ~ s ) ANTILLES DEPARTMENT 
) 

v. ) · Trial by G.c.y., convened at. 
) Camp Savaneta, Aruba, N.W.I., · 

Private First Class-ISRAEL .) 23 March 1944. Dishonorable 
GONZALEZ (ldJ.05310), Can ) discharge and confinement for 
pany I, 3rd Provisional ) life. Penitentiary. 
Battalion, Infantr;r Regi-. ) 
ment, Force .Aruba. ) 

REVIEW by the BCY\RD CF REVIE.iV 
DRIVER, 0 1CONNCR and ~ERHOS,Judge Advoce.tes. 

1. The Board of Review has examined the record of trial in the case of 
the soldier named above. 

2. The accused was tried upon the following Charge and Specification& 

CHARGEa Violation of the 92Ii~ Article of War. 

Specification: In that Pfc Israel (NMI) Gonzalez, Company I, 3rd 
Provisional Battalion Infantry Regiment, Force Aruba, did, at 
Camp ~avaneta, Aruba, N.W.I., on or about 12 Febru£L:cy 1944, with 
malice aforethought, willfully, deliberately, feloniously, un
la'Wi'ully, and witq. premeditation kill one Cpl. Roy E. Sinclair, 
127th Military Police Company, Force Aruba, a human being by 
shooting him with a rifle. 

He pleaded not guilty to arrl was found guil_ty of the Charge and Specification. 
and was sent;enced to be dishonorably discharged the service, ta fo.rfeit all pay 
and allowances due or to become due and to be confined at hard labor for the 
term of his natural life•. The reviewing authority approved the sentence, 
designated the United States Penitentiary,· Atlanta, Georgia, as the place of 
confinement and forwarded· the record of trial for action under Article of War5<>!. . . . .. 

3. The evidence for the prosecution may be summarized as follows: At 
about 12:30 a.m. on 12 February 1944 three military policeman, Corporal Roy E. 
Sinclair, Private First Class Edgar W. Eggers, and Private Alexander s. Fontana, 

. who had been# on duty in a nearby town, returned to camp in a truck. They 
stopPed at Company "K" ba?Tacks to let out the members of a band which had been 

, plqing at the "USO" and proceeded on toward the 1nilitary police orderly room. 
Fontana was driving and Eggers and _Sinclair were riding in the rear of the truck. 
As they were passing Company 11 I11 barracks someone at the end of the building 
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opened fire. Eggers dr.ew his pistol after two or three shots had been fired. 
Corporal Sinclair "got hit 11 on the fourth dr fifth shot. After he had heard 
five or six shots Eggers returned the fire but his pistol "jammed" after one 
or two shots and he picked up Sinclair's pistol a1d continued to shoot. He 
fired twenty-three times in all. Eggers had previously fired both a pistol 
and a rifle and in his opinion the first shot which he heard was fired from 
a rifle. Upon hearing the shots from the barracks Fontana had stopped the 
truck. He did not take part in the firing and did not "notic~" whether 
anyone else in the truck fired. He was trying to get the truck out but as 
"there were ,too many bullets flying" he waited untn -the firing ceased and 
then "made a dash for the company barracks to call for help"-· Before he re
turned Eggers drove the truck away and took Sinclair to the hospital {R. 6-6g). 

- . 
Recallea by the court Private Eggers testified that the military police 

truck was about fifteen or twenty yards from the barracks from which the shots 
came and ths.t they were fired from the side and "kind of the rear". His pistol -
did not go off accidentally and it was not possible that he might have shot 
Sinclair. The truck was open at the back and had two seats running lengthwise. 
Eggers was sitting on the seat on the side nearer the· barracks and Sinclair_ 
was on the same seat a foot or two away and toward the front end ,of the truck. 
\\ben the shooting started Sinclair drew his pistol but dropped it without 
firing when he was hit. The truck_ stopped twice, once in the middle of the 
road between the barracks and again after the shooting continued. Sinclair re
marked that he had been hit when the truck started to move after the first 
stop. '.l'he lights on the truck were burning :when it stopped the first time and 
they were- still turned on when Eggers drove it away from the scene of the 
shooting {R. 6tt-6ww). , · 

Private First Class Fernando Perez, who lived in the same barracks 
with accused, fll~W him come in and go to bed on the.night of 11 February 1944. 
Their beds were· only about six feet apart. Accused told Perez "that unusual 
things were happening to him" but did not say what they were. Some t.ime lat er 
Perez was awakened and heard some shots. He could see through a screen by 
his bed that a truck was parked at the comer of the adjacent barracks and 
flashes were coming from the truck. He did not hear acy shots fired inside the 
barracks (R. 6g-6i). . . . _ 

_ Staff Sergeant Jorge Debien, who was sleeping in the same barracks as 
accused, ?I1'.the night of 11 :ebruary! upon being awakened by gunfire, saw 
ac.cused firlllg through the WJ.ndow. .lt was dark in the room. After firing 

_three or- four shots accused moved to the door, stepped just outside and fired 
two or three times. There were also some pistol shots from outside of the 
barracks. ~ergeant ~bien approached i;.Ccused, said "l';hq,t are you doing" and 
took th~ ~, ax:i- Ml rifle, . away from him. The accused remarked nsgt., be 
ca~ul wit1', ~hisn arm, it is ~oaded and you can kill yourself". Accused "was 
ac~ing nonna} • Pvt• Flores I then held accused and Sergeant Debien called to 
the_ n1l>•s

11 ~d. cease( firing. He heard a number of pistol shots after accused 
gave up the rifle R. 6m-6s). - · 

· Private Fir~t Class Benja-rn:in Flores Gardenas, who also lived in the 
same barracks as accused, was awakened during the night of 11-12 February. Be 
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heb-d about fifteen er twenty shots outside and three or four shots in- . 
side of the barracks. He had fired both pistol and rifle and was •sure• that the 
firing outside was from a pistol and the firing on the inside from a ri!le. 
He did not see who was firing but saw Sergea."lt Debien take a rifle awa.y from 
accused. He then heard about fifteen pistol shots. Accused said "They are 
going to kill all of us" and tried ;to take up another rifle ~located near the 
Sgt.rs bed•. Cardenas "jumped on" accused and "hit him to the floor". · 
Cardenas saw no pet'son other than. accused in the barracks with a rifle (R. 
6i-6m) • 

. At 12:JO a.m. First Lieutenant Enrique Frontera, officer of the day, 
in response to a telephone call, went to the barracks of Company "I•, where 
he found the accused ani standing near him a sergeant with a rifl,e in his 
hands. He asked ''what the trouble was•, and the sergeant replied that the 
accused had fired the rifle. Lieutenant Frontera unloaded the rifle, remov
ing "two tracers, two balls ani one AP", asked accused if the rifle belonged 
to h:bn and upon receiving an affirmative -reply asked if accused· had fired 
it, to which the latter again answered "yes". Accused also stated that he 
was the only one firing in the barrack_s. Lieutenant Frontera detailed men to 
police the barracks and one of them gave h:bn 11 em~aliber .30 car
}ridges. The next day the first sergeant ga:ve him six more and .fo'Uf •.45•s•. 
i'ihile accused was <?11 his wa:y to the guardhouse he stated in response to a 
questicn by Lieutenant Frontera as to Vihy he had "done thc>.t 11 , that he had 
fired because he had some trouble to settle with the military police and 
"wanted to make them pay for what they ·did to him. on the 1st of January". 
When he ms asked 'Whether the nexplanation• of accused was given •voluntarilyn 
and 'Whether accused was "warned as to his rights" Lieutenant Frcntera•s 
answer was not responsive to either query. His interrogation proceeded as 
follows• 

"Q. You did not understand my question with regard to the 
statement of the accused. Was it voluntary? 

A. It was voluntary. 
Q. How do you know? 
A. Because I only asked him 'What the trouble was. It was 

fully voluntary and he was not forced. 
Q. You-used no force? · 
A. No, sir.· 
Q. No rank? 
A. No, sir., 
Q. No promises and no duress? 
A. No, sir." (R. 6s-u). · 

When Corporal Sinclair was taken to the hospital he was in a mori-
s·/

bund condition from an abdominal gunshot -.round. He died at about l 115 a.m. 
on 12 February. Captain F.arold. J. Greer assisted by Captain Albert c. Baird,' 
both of the 1ledical Corps, performed a post mortem exanination which disclosed 
that death was caused by shock and hemorrhage resulting from the wound. Both 

- 3 -



(246) 

. 
officers considered it impossible to determine llha.t type 

. 

o£ weapon caused the 
wound but Captain Greer thought that it must have been a bullet of great de
~ructive pOW"er (R. 6v-§y). 

Captain Greer was recalied by the court and testified that the bullet . 
entered Corporal Sinclair's body on the left side of the abdomen., ranged 
upward injul;ing the small · i,cn,el, stomach and liver, broke the seventh.,. 
sixth and fitth ribs "in several pieces" and went out at abrut the fifth rib. 

· It had evidently- hit the lower ribs and been defiected upward by the~. · 
~here were no •powder marks•, and Captain Greet, stated that the bulle~ -was 
fired at a greater distance from Corporal Sinclair than l to 6· feet. Captain 
Baird, also recalled by the court., testified that he did not recall whether 
there were any powder marks a1 the body (R. 6qq~ss). ·-~ · 

4. · For the· defense Sergeant Jesus- Ramos-J..1aldonado testified that on 
the night of 11-12 February 1944 he -was in bed 1n ba?Tacks 9beside" the build
ing in which accused lived "When he ms· awakened by some shots at the "right ·· 
side" of his barracks. At the "same moment• a truck drove up and stopped and 
Sergeant Maldonado heard shots from the truck •on the other side" of his 

:ba?Tacks. 'I'ha ah-ots continued "from one side to the other" but in greater 
volume from ·the truck. After he had heard shots from the truck he heard a 
sere.am from someone in the truck. (rt. 6y-6aa). 

At about midnight on 11-12 February after being awakened by "some 
noise• Corporal Fernando Sanchez saw accused in Company •In ba?Tacks and had a 
talk with him. Accused said that he had had "good fun" in town, was very 
hapPy but had been thinking that he iranted to have "some experience in life" 
and wanted to fire sane shots into the air so that he could go to the guard-

. house -to have that experience•. He specifically stated that the shots were 
· to be fired "at random into the air•. Corporal Sanchez tried to dissuade 
accused, the latter went to bed and Sanchez went "to the toilet•. "When he re-

_tumed accused was. outside and had a rifle. Later Sanchez awakened, went to the 
bed of accused, urged him to go to sleep and not let a~rthing happen to him.," 
and then went to bed. At about 12 tJO a.m. Sanchez was again awakened and 
heard shots. He immediately went to the entrance of the baITacks. Between the 
second and third shots he saw the 11Mp• truck coming•. ,The truck was· clearly 
visible as iti, lights "Were on and he could see its silhouette. The first 
three- shots wer~ from outside of the barracks and not from the truck. When he 
heard firing of "the pistol and the rifle" Sanchez notified the first ser
geant. The military police trucks usually- came past the barracks at about 
12 tJO a·.m. (R. 6bb-6hh). · 

· The accwed t_estified that on the night of ll February 1944., after 
going to town and drinking for 11a while" with a friend, he had returned to 
c~p at ll115 or 11:20 p.m. and had gone directly to his barracks. As his 
f~end was "completely drunk:11 accused helped 11get him to bed11 and then engaged 

·in. a convez:sation with Corporal Sarichez. ·when the latter went to bed accused 
lay on his bed for a while. He was thinking of firing some shots in the air 
anq. "without thinking about anything else" grabbed his rifle and started 
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shooting through the door. He pontinued to discharge his rifle "to the front 
o£ the place" where he was firing. After shooting four times he went from the 
door to the window and continued to fire from there. 11 The Sgt." woke up, 
shouted ·"'ii'hat are you doing", came up and tool( the rifle away (accused "gave 
it to him") and went with the rifle to the door and shouted something in 
English. Private Flores l'lho was "up and ready" grabbed accused and made him 
lie down on the floor. Lieutenant Frontera then J:ame in and took accused to 
the guardJi.ouse. He asked accused some questions, orie of which was "Why did · 
you do that" and accused answered that he had fired without 11any premeditation 
or any idea in mind but the cne of just going to the guardhouse11 • Accused 
did not aim the gun at nor intend to kill s.eyone. He did not see' the truck 
outside when.he started·to fire. He heard pistol shots after he had fired 
about four times (R~ 6kk-6ll). 

On cross-examination accused admi:tted that he had had -"some trouble" 
with the "¥P 1 s 11 on "the night of the first of JanuarJ" but stated that "all 
that thing• had been forgotten as he went to town every night and after the 
incident · sometimes rode back to camp "in their ovm truc,k:11 • The idea of firing 
into the air ca.ma to him "all o£ a sudden". He had been happy. enough when he 
left town but when he went to bed the idea came suddenly. When asked how many 
shots ~e fired into the air accused replied, "All the shots I fired were fir~d 
to the front". He did not fire any shots directly a'j; t..1i.e truck because "in 
those moments• he did mt see anything at the front. He had loaded his rifle 
while he was talking nth Sanchez. As a few rounds had fallen to the floor 

- he ha.d-aily four cartridges in the clip. After he had fired .Pour times from 
the door he· "went over" to re-load the rl_fle and then went on to the windOVT. · 
He .:t'ired from fifteen to eighteen shots in all and loaded the rifle about three 
times. He first heard shots coming from outside of the barracks after he had 
.:t'ired two shots through the window. In answer to the cpesticn why he kept 
shooting from inside the barrac::ks accused answered 11That is something I cannot 
explain to nuself. I had fired a couple already and I just went ahead firing".
There was another barracks in front o£ the window but accused was not firi~ 
at it. He could not see the truck :while he was firing and did not know where 
the shots which he heard •came from" (R. 611-6nn, 6pp-6qq). 

On redirect exa.nrination accuse·d testified that he 11drank a lot" on 
the night of the shooting and was feeling happy but was not •con,pletely drunk". 
He was sitting by the side of his bed when the "Platoon Sgt. 11 took his rifle 
away. He had often ridden out frcm·town :in the "Mp" truck but on those occasions 
the trip had been made between 10:.30 and 11:00 p.m. He looked out the window 
while he was firing but saw no light. He aimed "at nothing" when he fired 
through tha w.indovr {R. 6nn-6pp). 

. . Sergeant Ramon Do~s, the first sergeant of the company o£ accused, 
testified that he had !mown accused for about eight months, that he had a 
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good reputation, his character was good, he had been working hard, and that 
there had been •no trouble with him". Captain A. A. Armstrong, who had been 
the canpany- commander of accused for about a year, also testified that ac
cused was a very hard ll'Orker, did not cause any trouble in the organization 
and had a very good character. He would' have been promoted to corporal except 
for the fact ths.t he had only an eighth grade education (R. -6hh-6jj). 

·5. The. statements in the nature of a confession of ~uilt made by ac
cused to Lieutenant Frontera were not sho1m to have been voluntary. Ac-

, cus99-, an enlisted man, had been a?Tested by Lieutenant Frontera, the offi- . 
·'C8r of the day, and the statanents were made in response to questions propounded 
by the. officer. The accused had not been informed of his rights under the 
24th Article of War and he had not been.advised that he need not make a state
ment if he did not 'Wish to do so. In the absence of such advice it may · 
reasonably be assumed that accused would feel under compulsion to aI18W'8r the 
questions asked of him tu the officer who had him in custody, and the absence 

· of threats, promises, or duress was not sufficient to establish the voluntary 
character of the statements. Under the circumstances the confession was in- ' 
competent and should not have been received in evidence (MCM, 1928, par. ~; 
cM 222148, Griggs, Bull. JAG I, P• 158, 13 BR 269, 277; cM 237225, Chesson, -

· Bu:11. JAG II, P• 306, 23 BR 317, 319). . . 

The erroneous admission of the ccnfession. did not however injur
iously affect the substantial rights of the accused since his guilt is es
tablished by other compellingly convincing evidence properly in the record. 
Such evidence shows that as Corporal Sinclair .and two other military police
men riding in. a trv.ck were passing the barracks or accused they were fired upon 
by someone standing at the back of the building and Sinclair suffered a mortal 
gunshot wound. It is not disputed that accused, who had had trouble with the -
military police, fired numerous shots· from an 141 rifle .tram the barracks and 
ceased firing only men a sergeant took ·the gun away from him. The only other 
person who could have shot Sinclair was Private. Eggers, one of the militar,y 
policemen in th~ ~ruck, who dr?w his pistol·and retllnled the fire of the ac-

.. cused. He testified that_ he did not fire his pistol until after Sinclair had 
'b~en woun:ied. He was sittin6 beside Sin~lair on a seat that. ran lengthwise of 
the ~ruck. One of the Medi~~ Co:Ps officers who performed a post mortem · 
exanu.nation of the body of .:)ll1Clair testified that because of the absence of 
powder ~rlcs or burns, in his opinion the fate.l shot must have been fired 
f:°m a. ~stance greater than six feet.· Moreover, the bullet which caused 
Sinclair ~ death entered the left side of his abdomen and ra d · d 
The· course of the bullet indicates that the shot did ot ngfe upwar • . 
ting be id Si 1 1r T · n come rom someone sit-s e nc a • he evidence clearly shows that Si 1 · 

- a bullet fired from the rifle of the accused. nc air was wounded by 

The accused testified that he fired the rifle into th ai 
beca,use of some strange and sudden impulse mi.ch impelled him : dr at ~dom 
orde~ t~t he. might be· incarcerated in the guardhouse and th . ~ o so l.1l d 
interesting experience. This· testimo . us iave a new an 
by another soldier· in his ba k . ny, d?spite sane degree of co?Toborat:ion 

. ITac s, is so ~erently improbable and so 
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inconsistent. with human experience as to be utterly umrorl;}V of belie!. Ac
cused himself was at a loss to explain why he continued firing after he 
learnedtha:t. his fire-was being returned. According to his 0WI1 admissions he 
loaded his rifie three times and .fired about 18 shots. He admits that he 
looked through the window and that he fired to the front and not up into the 
air. The lights en the truck were burning and he saw or should have seen that 
it was in his line of fire. It convincingly appears that accused intention
ally fired his rifl~ in the direction of a truck in which he knew some person 
9r persons were riding. 

Murder is the unlaw.ful killing of a human being with malice afore
thought. Unlawful means without lega.L, justification or excuse. Malice does 
not necessarily mean hatred or personal ill-will: toward theperson killed, 
or an actual intent to take his life, or even to take anyone's life. It 
may mean an intention to cause the death of, or grievous bodily harm to 
aey person (except when death is inflicted in the heat of sudden passion 
caused by adequate provocation), or knowledge that the act which causes death 
will probably cause the death of, or grievous bodily hann to any person. The 
use of the word, aforethought, does not mean that the malice must exist for 
any particular length of time before canmission of the act, or that the in
tention to kill must have previously existed. It is sufficient that it exist 
at the time the act is committ.ed (MCM, 1928., par. 148a). 

. -
6. The charge sheet shows that accused is 21 years of age and that he 

enlisted at Fort Buchanan, Puerto Rico on 16 ~ 1942. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient to 
support the findings of guilty and the sentence. A. sentence of either death 
or imprisonment for life is nandatory upon conviction of murder in violatim ar 
Article of War 92. Confinanent in a penitentia.ry is authorized under the· 
42nd Article of War for. the offense of murder., by section 22-2404 District 
o! Columbia Code. · ' 

, Judge Advocate. 

(C41 Leave) 
------:----------·' Judge Advocate. 

---------'-++-~~. , Judge Advocate. 
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. WAR DEPARTMENT 
Army Service Forces 

I.n·the O.f'.f'ice o.f' The Judge .ldvocate General 
(251)Washington., n•. c. 

SPJGQ 
,CK 254429 

UNITED S'J:ATES ) EIGHTH SERVICE COMMAND 
) ARMY SERVICE FORCES 

f v. ) 
) Trial by G.C.M• ., convened at 

!lajor HENRI P. EHRLOOER ) Headquarters Eighth Service Com
(0-212332), Corps o.f' En ) mand., ASF., ·Dal.las, Texas, 3., 4 
gineers. · ) and 5 April 1944. Dismissal, 

) total .f'or.f'eitures, fine of'$1.,000 
) and confinement until .f'ine is 
) paid but for not longer than 
) one (1) year. · 

OPINION of.the BOARD OF REVIEW 
ROl.JNm., GAMBRELL and FREDERICK, ~udge ~dvocates 

1. The Board o.f' Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 94th Article of war. 

Speci!icationa In that Major Henry P. Ehrlinger, 1852nd 
Unit, Eighth Service Command, Fort Bliss, Texas, did, 
at Fort Bliss, Texas, between about April 11941 and 
about July: 1 1942, knowingly, wilfully, and wrongfully 
misappropriate United States postage stamps of the 
value of about t3.,985.25., property of the United States 
intended for the military service thereof. 

CHARGE ll: Violation of the 96th Article of war. 

Specification: In that Major Henry P. Ehrlinger, 1852nd 
Unit., Eighth Service Command, Fort Bliss, Texas., did,. at 
Headquarters, Cardiff District, APO No. 516, on or about 
June 24, 1943, with intent to deceive Lt. Col. Marion D. 
Woodworth., FA., Inspector General, WBS, sos, APO No. 515, 
U.S. Army, officially state to the said Lt. Col. Marion 
n. Woodworth that, while at Fort Bliss, his., I:Iajor . 

_Ehrlinger•s, average investment in postage stamps was about 
$10.00 per month, or words to that effect, which statement 
was known by the said Major Ehrlinger to be untrue in that 
his average investment in postage stamps was about e225.oo 
per month during said period of time • . 
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The accused pleaded not guilty to all Charges and Specifications., and he 
was fotmd guilty of all Charges and Specifications, substituting, in the 
case of the Specification of Charge. I, the words •over $50.0()9 for the 
words 11about $.3.,985.25•. No evidence of previous convictions was intro
duced.· He was sentenced to be dismissed the service., to forfeit all 
pay and allowances due or to become due., to pay to the United States a 
fine of one thousand dollars and to be confined at hard labor., at such 
p_lace·as_ the reviewing authority might direct, until said fine should 
be so paid, but for not more than one year~ · 'l'he reviewing authority 
approved the findings and the sentence., ·and forwarded the record of 
trial for action under Article of War 48. 

3. Evidence for the prosecutions . 

The accused., a reserve officer., went on active duty 17 October 1940 
a~ Fort Bliss., Texas. He was made Assistant Constructing Quartennaster 
and, on 2 D:3cember 1940, was assigned.the additional duty of serving as 

· Property Officer !or the Constructing Quartermaster. He continued the same 
duties until 2.3 February 1942 when he was relieved and ordered to Fort 
Belvoir., Virginia: On 20 March 1942 he was transf$qed back to Fort Bliss, 
where he resumed his former duties as Property Officer'-and was assign,ed · 
the additional duty of Area Engineer for the Fort Bliss proper projects., 
which function he performed under the supervision of' the Fort Bliss 

' Regional Engineer., who supervised the work or seve:ral area engineers 
under th~- Fort Bliss Regional Office and., in t_urn, reported to the 
District Engineer at Albuquerque., New Mexico. The accused continued 
such duties until 24/June 1942 when he was t;ransi'erred. 'llle accused 
was, at the time of his trial., and has been at· all.times since 17 
October 1940, in the military service of the United States (R. 6., 101; 
Pros~ Ex. A). · · · 

'l'he accused, as Property Officer and Area Eng:ineer1 ,received be
tween 28 October 1940 and·JO May 1942., United States postage stamps in 
the aggregate face amount of $8,605.90., as evidenced by receiving 
reports personally signed by him., except for on~ receiving report, in 
the amount of f,1Z7, which was signed by Second Lieutenant Ira W. Over
land. The accused was both accountable and responsible for these 
stamps (R. 6,.165; Pros. Ex. B). Expenditures of stamps were repoi:ted 
by the accused on ahipping tickets, which were in the nature of ex
PE!ndable property vouchers and represented credits against the stock of· 
sta."llpS with which_ ·the accused was charged. By means of these shipping 
tickets, the accused reported that he had expended., between 31 October 
1940 and 12 June 1942, in the performance of his official duties, stamps 
in the aggregate face amount of i81 622.?6, Eacho! 1uch shipping tickets 
was personally signed by the accused, except one., in the amount o! 
$5.5,801 which was signed by Second Lieutenant Overland (R. 7J Pros, Ex,C), 

. ' 
. ' 

Throughout the period the accused was Property Officer at Fort 
BliS.s, it was the practice of employees in the·otfice o! the Construct,.. 
in~ gua.i-te:rmaste:r and· area. engineer, when nee~ postage, to apply to 
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the accused !or it, in!orming him o! the nature of the package to be 
mailed and the amount o! the postage needed. The accused would then 
issue the stamps and record the transaction in a •little black booJ:cll 

. which he kept for that purpose. Such transactions were not always re
corded promptly in the •little bla.ck book-. Sometimes the accused would 
note them on separate slips of paper, and at some later date consolidate 
the entries so made on the loo.se slips. On occasions when the accused 
was not in his office, various·of his clerical assistants would issue 
requested stamps and make notations thereof in the "little black booJ:cll. 
The shipping tickets (or expendable vouchers) were not prepared con
cUITentl.y 'With the disbursement ot stamps; they were prepared .from time 
to time only, and often they would represent consolidations of a number 
of separate transactions. The shipping tickets were usually prepared by 
one of the accused's assistants, a property clerk. They were prepared 
.from entries made in the •little black booJ:cll, from fly-sheets and, 
sometil!les, from separate sheets of paper "Worked up• personally by the 
accused for that purpose. The accused instructed his assistants that 
each shipping ticket must be signed by the J..!ail and Records Clerk. 
Willard L. Magee, a civilian, was Mail and Records Clerk from 20 Feb
ruary 1942 until March 15, 1944~ The assistant who prepared most of 
the shipping tickets during this period (Mrs. Jewel H. MurpJ:v) testif~ed 
that Magee objected a number of til!les to signing shipping tickets pre
sented to him on the ground that he had not used or seen the stamps 
listed thereon (R. 10-lJ). 

_ Two employees of the Constructing QUartermaster and area engineer, 
at Fort Bliss (Mrs. Willa May Sears and Harold P. Arnold, Jr.), testi
fied, by depositions, that their duties required them to obtain and use 
posta6e on Government mail matter, that they obtained such postage from 
.the accused, llho made notations thereof on a black memorandum book., 
that they kept no record of the amounts of postage so obtained from the 
accused, and that, subsequently, they were presented with, and signed, 
shipping tickets there.for without the aid of any means of checking the 
accuracy of such tickets. Each of these two witnesses identified the 
particular shipping tickets signed by him or her (R. 19., 20; Pros. Eics. F 
,and G). 'l'hese tic;:kets had previously .been admitted in evidence as 
Prosecution's Exhibits C-1 to C-128. 

Willard t. Magee testified that he was Mail and Records Clerk in 
the o!.fice of the Constructing QUartermaster and area engineer, at Fort 
Bliss, from 20 February 1942 until 15 iiarch 1944. He handled approxi
mately 90% of the mail that went out of the office of the accused during 
April., May and June, 1942., and he estimated that the amount of postage 
which he)lsed during this period totalled approximately ~40 per month. 
He-testified categorically that the shipping tickets which were submitted 
to him for his signature did not represent the true amount of postage 
which he was using, and that the difference between the true amount of 
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postage he was using and the amounts shown on such shipping tickets was 
•rather large•. He objected to signing these·vouchers •almost every" time 
they were presented to him. He further.testified that.during the month 
of June, 1942, he signed for the accused three shipping tickets, in the 
amounts of $623.99, C510.54 and $100.37, respectively, making a total of 
$1234.90 for the month, and that.he had not received that amount of 
postage during that month. He identified such tickets as being Vouchers 
Nos. 772, 776 and 777, respectively (R. 21-24; Pros. Exs. C-126, C-127, 
C-128). Magee further testified that for the month of July, 1942, the 
total amount of postage used by him ran from $30 to $35 (R. Z7). Mrs. 
Jewel H. Murphy had previously testified that there was. no appreciable drop 

·in the letters and packages sent out during the month of July, 1942, 
as compared with the month of June, 1942 (R. 16). The Administrative Chief 
in the office of the District Engineer, at Albuquerque, when asked whether 
he knew of any reason for a decrease in postage expenditures at Fort Bliss 
for the month of July; 1942, testified that •';L'here wasn't any decrease in 
work, and our-records indicate that the same number of projects were under 
way in July as there were in June• (R. 99). 

Three witnesses (two of whom were ·employees in the accused's of
fice, at Fort Bliss, and the other of whom was an officer on duty in 
the same office) testified, by depositions~ that, after the accused's 
departure from Fort Bliss, they made a thorough search for any records 
covering the disbursement of stamps by the accused from 17 October 1940 
to July, 1942, and that they were unable to find any ~uch .records. The 
•little black book8 was not seen after the accused left Fort Bliss in 
June, 1942 (R. 14, 19, 35, 36, ·31; Pros. Exs. F, H, I, J). · 

The accused had a stamp collection of his own (Pros. EXs. E and. J) 
and between October, 1940, and July, 1942, he had dealings for his own 
account aggregating more than $4,000,.distributed among several different 
philatelists. Rupert D! ·navis., a stamp collector ot Silve1" Lake, Indiana, 
testified that, during the period stated., he had between twelve and twenty 
transactions with the accused; that such transactions aggregated from t500 
to $600; that a majority ot the remittances made by the accused were in 
.unused United States postage stamps; that all of such stamps were in good 
condition; and that a majority of the stamps so remitted were ot current 
issue (R. 38-40). Gordon Harland -Davison, a stamp collector of Wollaston, 
Massachusetts., testified that between 20 February 1941 and l4 June 1942 
he·had t~ansactions with the accused aegregating ~951; that remittances 
made by the accused were •mostlytt in stamps; that su.Jh stamps were in 
go~d condition; that it'is •unusuaJ.n for customers to remit in stamps 
w~n the purchases are as large as those of the accused; that a majority 

· ot the stamps so remitted were of current issue; that lO;s was added to 
the sale price of all items for which the accused remitted in st~s; 
and that the accused.was a •good customer• (R. 42-44, 46; Pros. Ex. K). 
Neil Gronberg., a stamp collector of Sheridan Hill., Pennsylvania, testi
fied that between 24 February 1941 and l June 1942 his transactions with 
the· accused amounted to $676.61., ot which $477.95 was remitted in stamps, 
all. in good condition; that few, if any, of such stamps were of current • 
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issue; that accused was charged 10% extra on all items remitted f<>r in 
stamps; and that ordinarily in witness' business purchasers remit about 
JO% of the ·purchase price in stamps (R. 48-54; Pros. Ex. L). William B. 
Kessel, a stamp co~ector of Tucson, Arizona, testified that between 28 
February 1941 and 29 May 1942 his sales to accused amounted to $18;9.94, 
of which sum. •at least haJ.£11 was remitted in stamps, all in good con
dition; that probably half' of such stamps were of current issue; and that 
10% was added to the purchase price of. some, but not all, of the items 
!or which the accused remitted in stamps (R. 55-58; Pros. Ex. M). Whiton 
Payne, a stamp dealer or Norwalk~ Connecticut, testified that between 8 

. October 1941 and 27 May 1942 the total money value of remittances re
ceived by him from the accused amounted to $1250.95; that such remittances 
were made •mostlya in postage naJ.though there were one or two cheeks•; 
that all of such postage was in good condition anc1 "at least" 80 or 85 per 
cent• of it was of current issue; that accused ,ras charged'l0% extra on 
all items remitted for in stamps; and that the accused was •an excellent 
·customer• (R. 6.3-65; Pros. Ex. N). .. -

A representa\ive of the Audit Division, Fiscal Director's Office, 
Headquarters Eighth Service Conmand (Captain.Walter F. Reece), prepared 
an analysis or Prosecution~ Exhibits B-1 to B-65 (receiving reports) and 
0-l to C-128 (shipping tickets), setting out the voucher number of each 
instrument, the amount of stamps represented thereby, the name or the 
person from whom they were received, or to whom they were delivered, 
and the name of the person who signed for them. Such analysis was in
troduced as Prosecution's Exhibit o. From these records, Captain Reece 

,_ !urther prepared an abstract, by denominations., of the stamps received 
and disbursed by the accused as reflected by such receiving reports 
and shipping tickets, respectively. Such abstract was introduced as 
Prosecution's Exhibit P (R. 71). It shows that, as to each denomination 
of stamps received by the accused during the period 28 October 1940 to 
JO May 1942 there occurred, according to the shipping tickets., either an 
over expenditure or an, under expenditure. In the case of the $5 denom
ination, for instance, there was an over expenditure o! $535. In the 
case o! the $1 denomination there was an under expenditure of $82. 
These discrepancies indicated to the witness either that errors had been 
made in the computations, or that the shipping tic~ets had been prepared 
from inaccurate data, or that there was no memoranda at all from which to 
prepare them (R. ?l-72). The witness identified a list prepared by himself, 
showing, month by month from October, 1940, through June, 1942, the 
amounts of stamps the accused received and the amounts he disbursed, all 
as reflected by the dates and amounts shown on Prosecution's Exhibits · 
B-1 to B-65 and C-1 to C-128. Such list was introduced as Prosecution's 
Exhibit R (R. 74). 

, 

Captain Reece furthe~ testified that he tnade a search of the office 
of the area engineer, at Fort Bliss, for any 1ecords of the expenditure 
of stamps by the accused from.October, 1940., to July, 1942, but that 
he found no daily records of stamps., other than for the three months' 
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period, April, May and June, 1942. 'lhe records for those three months, 
he said, showed expenditures of stamps of •something like• $200 (R. 75). 
He ascertained from page 1 of the stock-record account maintained in the 
office of. the Constructing Quartermaster, at Fort Bliss (a copy or which 
page was introduced as Pros. Ex. S), that the opening "balance of stamps 
on hand on 28 October 1940 was 80 cents {R. 87). '.rhe stock r~cord ac
count or stamps on hand as of the latter part of June, 1942, "showed a 

~ zero balance• (R. 82). · · 

.. The construction projects that were in progress in the Albuquerque 
District under the Quartermaster were transfetted to the Corps of Engin
eers as or 1 January 1942. Both before and· after this transfer, Major . 
Joseph R. 0'Bryan was Chief 0£ the Administrative Division, which included 

. the Cost Section, the Finance Section,· Mail and Records, Property and 
Transportation. At the time 0£ the transfer he was serving in a civilian 

. capacity. After the transfer three Regional. Offices were set up under the 
District Office at Albuquerque~ ~ach Regional. Office was supervised by a 
Regional. Engineer who reported to the District .Engineer~ The accused be
came area engineer for one of the areas under the supervision of the Fort 
Bliss Regional. Engineer.. The work being carried on under the three 
Regional. Offices was •very similar-. There were--~roximately 24 projects 
in progress in the District in the Spring of 1942, a.hd 6 or 8 of these -
an estimated •one-third• of the work - were under _the supervision of the 
Fort Bliss-Regional. Office. As Chief of the Administrative Division in 
the office of the District Engineer, Major 0 11;3ry.an had responsibilities ex
tending throughout the District (R. 89, 90, 98,. 101). 

Major 0 1Bryan testified that under date of 20 February l942 a mem
orandum was issued by the Albuquerque District Office to the ~-ubordinate 
offices in the District to the effect that a reco~d of aJ.l postage stamps 
should be kept up to date. The :rr..emorandwn outlined approved procedure for 
procuring necessary postage and set forth a requirement that monthly de
tailed reports of stamp expenditures be made to the Albuquerque office. A 
sample form of appropriate report 1las attached to the memorandum. It 
was the intention of the memorandum that all subordinate offices in the 
District should thereafter obtain their 'Postage from the Di.strict Office. 
The accused I s office at Fort Bliss drew from the Albuquerque office durir.g 
the months of April, May and June 1942, a total of ~~83 in sta.r,,ps, and · 
filed with the Albuquerque office reports of expenditures of stamps,· qn the 
prescribed detailed form, for the sa..110 months, as follows:,· April, ~58; 
May, $68.37; and June, t;41 (total t-167.37) (R. 91-96; Pros. Exs. v, Vi and 
X). A similar report of stamp expenditures filed by the Fort Bliss office 
for the month of July, 1942 (after the accused had departed), showed ex
penditures of stamps during that month of U3.6.3 (R. 97; Pros • .c:x. Y). Major 
0 1Bryan further testified that total stamp expenditures durini~ the months of 
April, :May and June, 1942, by the Albuquerque office amounted to f3200, and 
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that on that basis the $283 or stamps drawn by the Fort Bliss office during 
the same period "was not out of line•. The witness• attention was then 
called to Prosecution's Exhibit R, from which it appears that the accused· 

·claimed credit for stamp expenditures during the same three months, as 
follOW's: April, $553.94; May, $859.18; and June, $1234.90 - a total of 
over $2600 for the three months' period (R. 93-94, 98). It was developed by 

.the testimony of Mrs. Murphy that, notwithstanding the intention of the mem
orandum of 20 February 1942 that all. postage should thereafter be obtained 
from the Albuquerque office (and be accounted for.on the prescribed detailed 
monthly reports_ of expenditures), as testified to by Major o•Bryan, the
accused continued to draw postage from the Finance Officer at Fort Bliss and 
to account for the same according to •the same system we had used prior 
to that time• (i.e., shipping tickets based upon entries made in the •little 
black book" and on loose sheets of paper) (R. 12). Major O•Bryan testi
fied that the bulk of the mail pertaining to the work being carried on 

. 1.Ulder the supervision of the three Regional Offices during April, May and 
June, 1942, was handled by the District Office. 'l'he mailing of plans and 
specifications involved the heaviest outl~ of postage. This mailing was 
done by the District Office (R. 93, lOJ). While it was the intention of 
the memorandum ot 20 February 1942 that thereaf'ter·all necessary postage 
for use throughout the District would be obtained'fran the District Of
fice at Albuquerque, it developed that the authority which certain 
officers in the Fort Bliss Office had had, under the Constructing Quar
termaster, to requisition postage from the Finance Officer at Fort Bliss 
•had never been rescinded by any memorandUill9 (R. 105). ·A search under 
the direction of Major 0 1Bryan failed to produce any stamp records at 
the Fort Bliss Office (R. 99). 

Without objection, the prosecution introduced into evidence true and 
correct copies or official records of Headquarters of the Eighth Service 
Command, which set out a report of an official investigation conducted by 
Lieuten~t Colonel Marion D. Woodworth, Field Artillery, Inspector General, ' 
WBS, sos, APO No. 515, U.S. Army, on 24 June 1943, at Headquarters, 
Cardiff District, APO No. 516. These records reveal, among other things, 
that the accused stated, in the course o! such official investigation, 
that while the accused was at Fort Bliss his average investment in postage 
stamps was about $10 per month. Such records also reveal that the accused 
stated, in the course of such official.investigation, among other things, 
that he did not recall having had any transactions with a stamp collector 
in the vicinity of Westport, Connecticut, or elsewhere in the State of 
Connecticut; that his transactions with people in the East were •altogether 
not over ten·or fifteen dollars•; and that his total remittances for all 
time in uncanceled postage stamps would not exceed three hundred dollars 
(R. 105-106; Pros. Ex. Z). · 

4. Evidence for the defenser 

Five witnesses testified for the defense by depositions. The gist 
of their testimony-, in so far as material, was as_followrs: . 
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. Galen Williams was employed as a clerk in the· Fort Bliss Ott'iee 
!rom 27 December .1940 until 15 February 1943. · He took numerous packages 
to the post o!fice after working hours during the months January.through 

· June, 1942.- Postage would run between $25 and $50 •most11 • of the time. 
The mail was •heavier•. during April, :Liq and June, 19421 because of ~e 
large number. o! projects in progress at that time (R. lCY7; Def. Ex: •• No.·.-·l). .. . . 

. -
14iss Ethel Gano was employed in a clerical. or secretarial capacity 

1n·the Fort Bliss Of'fice f'rom J.ugust1 1941, until l :March 1944. Ylhen 
the property clerks were out she occasionally issued stamps; and upon 
doing so she. made a nqtation thereof in the •little black book9. She could 
not recall seeing this book arter the accused departed from Fort Bliss · 
(R. lCY7; Def. Ex. No. 2). 

Charles E. Waterhouse is an associate engineer under the District 
· Engineer., at Albuquerque. He has known the- accused since November., 1941. 

The printing machine in the draughti.rig room or the Fort Bliss Office was 
working on two shlits at times during the period January to Jmie, 1942. 
Contrac~s., plans and specifications were sent oµt air mail, some or the 
packages weighing fliteen or twenty pounds. Also reports were mailed 
•once or twice a weekt' by the Fort Bliss Office to Washington and San 
Antonio {R. 107; Def. Ex. No. 3). 

Richard Redmond was employed in the Fort Bliss Ofi'ice from 30 
April 1941 until June., 1942, principally in the draughting and printing 
room. He wrapped ma:oy package.s of contracts, plans, specifications and 
reports, which •in mdst cases• were forwarded by air mail. The volume · 
of mail was particularly heavy just prior to accused's departure (R. lCY7; 
Def. Ex. No. 4). . 

Mrs. Berwyn D. Ball was employed in the Fort Bliss Office from 
14 1Iay 1941 until 15 January 1944. After October, 1941, she was Fiscal 
Clerk. Prior to 30 June 1942 the fixed fee contract records in the Fort 
Bliss Office were mailed to some point in Virginia. The postage thereon 
amounted to between ~00 and f.500. Weekly reports were mailed to Ylash
ington and San Antonio. These w~re heavy, and the postage required for 
them was estimated at $100 per week (R. 107; Def. Ex:.'No. 5). 

By stipulation 
~ 

between the prosecution and the defense it was 
agreed that James R. Frazer o! University City, Missouri, if personally 
pr.esent., would testify for the defense substantially as stated in his 
affidavit which was admitted in evidence as Defense•s Exhibit No. 6. 
In such affidavit 1'.r. Frazer stated, among other things, that for 
several yeB.Fs, commencine in 1934, he lived in Chevy Chase, Maryland, 
~d that during this.period he often received remittances from the 
accused for·the purchase of United States ·postage stamps, •sometimes 
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in rather large denominations and amounts•, which poetaGe he purchased 
and forwarded to the accused •uncancelled• (R. 108; Def. Ex. No. 6). 

< 

The accused, after having his rights as a witness explained to 
him, elected to testify. He brief;J.Y reviewed his military history, 
stating that he has held a conmission in the Officers! Reserve Corps 
since 21 June 1925 and that he vrent on active duty at Fort Bliss, 
Texas, 17 October 1940. By way of explanation of his statement to the 
Inspector General that his average investment in. stamps while he was on. 
duty at Fort Bliss was about ~10 per month, he testified that he had 
always tried to budget his stamp investments to between ~10 and t,20 
per month and that he estimated that during this period his •monthly 
investment was around $10.()()11 (R. 112). With respect to the discrep
ancies in the denominations of stamps appearing in the receiving reports 
(Pros. Exs. B-1 to B-65) and the shipping tickets (Pros. Exs. C-1 to 
C-128), the-accused testified that non several occasionsa the post office 
did not have in.stock the denominations called for by the receiving re
ports (it having been necessary to prepare and sign the receivine reports 
before the accused could obtain from the Finance Officer the monies re
quired for the purchase of the stamps) and that on such occasions the 
accused would.accept stamps of other denominations and, sometimes, cash. 
He did not correct the receiving reports in these cases because he •didn't 
bal.ieve it proper• to •falsify records in a.rry ways (R. 114). The ac
cused received from his predecessor a •little note book• ·in which a 
record or stamp expenditures had been kept. The arJcused continued the . 
same system of recording stamp expenditures, at first making the entries 
in the book himself and later, •as the work got heavier and I had more 
jobs to do•, delegating this clerical work to assistants (R. 114, 117). 
'.fue accused was questioned specifically about shipping tickets Nos. 772, 

-??6 and"?'Tl.(Pros. Exs. C-126, C-127 and C-128), dated, respectively, 1 
June 1942, 12 June 1942 and 12 June 1942. He testified that shipping 
ticket No. 776, in the amount of C510.54 covered posta~e used in making 
shipments of old Constructing Quartermaster records· to the Office of The 
Qua.rtermaster.Generai and the General Accounting Office in Washington, 
D. C. (R. 115). He did not recollect what the postage represented by 
shipping tickets Nos~ 772 and 77?, aggregating t-724.36, was used for 

'(R. 135). 'l'he accused testified that· the use of postage was abnormally 
heavy during April, May and June, 1942, due to the necessity of closing 
out a number of Quartermaster contracts before the appropriations in re
spect thereof expired 30 June 1942 (R. 116). He denied that his authority 
to requisition stamps from the Finance Officer, at Fort Bliss, had been 
rescinded prior to his departure from Fort Bliss (R. 116). He asserted 
that-when he left Fort Bliss on 25 June 1942 all of the property records, 
including the "little bJack book", were in the property office (R. 118, 
138). The apcused further testified that he had .a stamp collection of 
his own prior to November, 1940, having been a philatelist since 1910, 
and that the present value of his collectisin is between tl•J,000 and ~;15,000. 
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His five _albums of ·stamps were intr~uced in evidence (R. 120, 121; 
. Def. Exs_. Nos. 7., 8, 9., 10 and ll). He had engaged in stamp trading 
wh11.e he was stationed at Fort Bliss and.had used uncanceled postage 
as the medium ot payment tor some .i tams purchased., 1;>ut he denied 
categoric~ that he misappropriated, embezzled or converted to his · 
own use any postage $tamps· furnished by the Government for the ,military 
service (R. 123., 124). Prior to starting to work at Fort Bliss he owned 
approximately $4,000 worth of uncanceled United States postage stamps 
<!t· 123). -- -

. ·..., . 

:, On cro$s-examination the accused admitted that he had., by trading., _ 
disposed of $4;000 in postage stamps while on duty at Fort Bliss (R. 126), 
and that he ha.d lost the normal discounts thereon of $100.00 (R. 156-
157). He denied that he had intended t9 deceive or mislead the Inspector 
General when he failed to mention in.the official investigation that he had 
traded off' $4.,000 of stamps while on duty at Fort Bliss (R. 127). He 
ad:ni~ted., however., that in the affidavit., which he executed five weeks 
aft~r the date of the investigation (Pros. Ex. Z)., he inserted nothing 
to clear up his original statement that hA had invested only about $10 
per month in stamps 'While on duty at Fort Bliss .(R. 128). 

Lieuten~t Colonel Elmer S. Armstrong., Corps ~f~ineers., Real 
Estate and Utilities Branch., Headquarters, Eighth Service Connnand, 'a 
witness for the defense., testified that he was Assistant Constructing 
Quartermaster at Fort Bliss prior to the transfer 9f construction activi
ties to the Corps of Engineers; ha continued in the Fort Bliss Office., 
after the transfer., until November., 1942; he had known the accused 
since 8 January 1941; a considerable number or old vouchers and records 
of the Constructing Quartermaster had been shipped to Alexandria, 
Virginia., for storage, about 20 May.1942; during the·months of April., 
May and June.,· 1942, postage requirements were heavy, but tl~at on the 
new jobs the District Office did the mailing; and he was well acquainted 
with the accused, who had a •good• reputation and was a trvery efficient-
officer (R. 174, 177., 179., 182). · · 

Lieutenant Colonel John T. Morgan., In:~pector General's Department, 
Headquarters., Eighth Service Command, a witness for the defense, testified 
that he has known the accused since September., J,.937. His first acquaintance 
with him was in connection with CCC work., near Silver City., New Mexico., ·on 
which they.were both engaged. He has had sufficient acquaintanceship and 
knowledge of the accused, both in his official and unofficial capacities., 
to form an opinion· of his general character and reputation. Witness 
further testified.with respect t~ the accused, as follows: 

•Hy opinion of his character and his perform
ance of duty.was and-is superior. He has been never 
the £ubject of a reprimand or admonition of 'any kind., 
and I have never known him to be in financial dif
ficulty of any kinda (R. 187., 188). 
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5. With ref~rence to the offense alleged in the Specification· of 
Ch?,r,ge I, the -evidence of the guilt of the accused, adduced by the 
prosecution·, while circumstantial in nature, is such as to exclude axry 
fair and rational hypothesis except that of guilt. Controlling author
ity-provides that •what is required• in such cases is anot an absolute 
or mathematical but. a moral certainty" (MG'...f, 1928, par. 78!). The following 
uncontradicted evidence forms a circumstantial web which is sharply 
inconsistent with the innocence of the accused and which compels, over
whelmingly, the conclusion that the accused is guilty of the offense 
alleged beyond a reasonable doubt. 

(l) 1'he testimony of the mail clerk, Willard L. 
Magee, that he was repeatedly called upon by accused to 
sign., and did sign, shipping tickets (i.e., expenditure -
vouchers) covering the expenditure of amounts of stamps 
far in excess of the amounts actually expended. Comparison 
of the records of accused's rec~ipts and expenditures clearly 
discloses that it was solely by the use of-these inflated 
vouchers that the accused's stamp account with the government 
carried arr:, semblance of balancing. Givillg recognition to the 
inflated condition of only such of accused's expenditure vouchers 
as were signed by Iviagee, and conservatively estimating the ex
tent of the inflation in them, it is evident that the accused's 
stamp account with the government was, in reality, short sev
eral hundred dollars,.or more. 

(2) The sharp drop in the use of postage by accused's 
Fort Bliss Office, from an average of $850 per month as reported -
by accusad for the months of April, May and June., 1942, down 
to i30 to t35 for the month of July, 1942 (being the first 
month after the accused's departure from Fort Bliss). M~jor 
O'Bryan and Mrs. Murphy knew of no reason for such a decrease., 
and no adequate explanation was given by accused as a witness 
in his own behalf. 

(3) The expenditure by the Fort Bliss Office of more 
th.an $2600 of stamps during the months of Apri,J.., May and 
June, 1942 (according to the vouchers on which the accused 
claimed credit)., while the Albuquerque District Office., 
handling, for each of the subordinate offices in the District, 
the mail matter requiring the heaviest expenditure of stamps, 
expended during the sa"'f!e three months I period only $3200 · 
of stamps. This marked discrepancy was wholly unexplained 
by accused when he testified on his own behalf. 

(4) The loose practice followed by the accused in·the 
"ma.kirig of records of the disbursement of stamps and in the 
practical forcing of subordinate employees to execute shipping 
tickets which they had no adequate means of checking and which, 
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in some cases., they believed to be false and so stated at the 
time they signed the shipping tickets. 

(5) The various misrepresentations ma.de by the accused 
during the Inspector General• s official investigation., as above_ 
enumerated., with particular emphasis on the statement of .the 
accused to the inspector that during his tour of. duty at Fort 
Bliss he had invested only about $10 per month in stamps. 
Accused's acknowledged course of action in tolerating and 
condoning a system of accounting which did not honestly reflect 
in his receiving.reports the truth of his transactions in 
acquiring stamps from the post office for official use when 
compared with his explanation that he did not believe it 
proper to •falsify records in any wayt'., discloses a deliberate 
intent to do the very thing which he professes to abhor. · 

(6) The fact that., during his stay at Fort Bliss., the 
accused traded to stamp dealers uncanceled U.S. stamps worth 
$40<Pface value in a manner described by professional stamp 
dealers and philatelists as 11unusual11 • Moreover., these trans
actions were conducted by accused on a basis_.!fhich involved 
him in an acknowledged loss of $400 because o['-fQrfeited dis
counts resulting from usin2: stamps as means of payment for hie 
purchases. 

(7) The strange disappearance of the •little black book• 
asserted by accused to contain an accurate record of his stamp 
expenditures for. the government. Numerous witnesses who had 
often seen it testified that they did not see it after the 
accused's departure in June; 1942; no one testi.£ied that he had 

· seen it I after that date. Accused himself contended that it 
was in the office when he left. The circumstances lead to the 
conclusion he either removed it or destroyed it. ' 

(8) The tabulation prepared by Captain Reece showing a 
discrepancy in each denomination of stamps appearing on the 
receiving reports and the shipping tickets. The Minu and • 
•out• transactions do not match. Either an over expenditure 
or an under expenditure appears in each denomination • 

. The-test for the sufficiency of circumstantial evidence has been 
stated as follows; 

"Vihere the only competent evidence is circum
stantial, it must., in order to be sufficient to 
support conviction., be of such nature as to exclude 
every reasqnable hypothesis except that of accused's 
guilts ·(Dig. Op. JAG 1912-1940, sec. 395 (9) ).. 
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The Board of Review is of the opinion that the evidenQI in the instant 
case is clearly sufficient to meet that test. The web of circumstances 
pointing to the guilt of the accused is too strong to permit of any 
reasonable doubt that he feloniously misappropriated large amounts of 
postage stamps entrusted to him for use in the military service. The 
trial r:ourt disbelieved the accused'.s protestations of his innocence, and 
the e:nmdness of its decision in this regard is fully supported by the 
recorJ. The credibility of the accused was badly impeached by the 
established fact that he told a number of palpable. falsehoods, relating 
to material issues of fact, during the official investigation conducted 
by the Inspector General. 1'hese are revealed in the transcript of the 
accused's examination contained in Prosecution's .Exhibit z; 

Every element of the offense allesed is fully established by the 
evidence, 

(a) There can be no reasonable doubt that there was a 
misappropriation of postaGe sta.~ps in the Fort Bliss Office during 
the period 1 April 1941 to 1 July 1942, if. the prosecution's 
witnesses are to be believed. The testimony is abundant that 
scores of-shipping tickets issued during this period were false 
because inflated. Without such inflated vouchers the accused's 
stamp account would have been short, as may be observed from 
a comparison of the 'receiving reports (totaling.t86o5.90) and the 
shipping tickets (totaling $8622.76) introduced in evidence, 
and relied upon by the accused himself, as a record of the 
stamp transactions handled by him. as Property Officer. The 
evidence shows that there was an opening balance of 80 cents 
of stamps on hand on 28 October 1940., and that the balance 
stood at •zero11 when the accused departed from Fort Bliss 
near the end of June, 1942~ The tabulation of receipts and 

. disbursements of stamps, month by month (Pros • .Ex. R), prepared 
by Captain Reece., ·shows that on 1 April 1941 (the date of the com
mencement of the period mentioned in the Specification), re
ceipts and disbursements were nearly even (receipts exceeding 
disbursements by the sum cf $69). ·n is evident, therefore, that 
the inflated shipping tickets issued during the period following 
1 April 1941 (and it is to be remembered that all of those signed 
by the witness Magee 1,ere issued during this period) indicate a 
large misappropriation during the period alleged in the Speci
fication. That the accused himself effected the misappropria.-, 
tion is plainly to be· inferred. Not only is he inextricably 
.caught in the mesh ot. incriminating, circumstantial evidence 
adduced by the prosecution, but i.t is to be remembered that as 
Property Officer he was, as he conceded himself, both·account
able. and responsible for the postage issued· to him; and there · 
was a shortage for which he failed to account. In such cir
cumstances, if there is no adequate explanation, a presumption a
rises that the officer himself made away with the property 
(CM 123492; Dig. Op._ JAG, 1912-1940, .sec. 451 (j.7)). 
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(b) That the stamps in question belonged to the United 
States and were intended for use in the military service is 
fully shown by th~ evidence, and is uncontroverted. 

(c) .. Ample facts and circumstances are shown indicating 
that the misappropriation was willfully and knowingly done. 

(d) While the exact value of the stamps misappropri
ated is not shown, the evidence is overwhelmingly to the 
·effect that such value exceeded by many hundred dollars 
the amount of 11 over $50.oon contained in the finding. 

The Board of Review is of the opinion, therefore, that the evi
dence amply supports the findings of the court and that, beyond a 
reasonable doubt, the accused is. guilty of the Specification of Charge 
I and of Charge I. 

6. As to·the Specification of Charge II the evidence (Pros. Ex. 
Z)·fully establishes·that the accused did, at the place and time alleged, 
in the course of an official investigation, make the statement which he 
is alleged to have made. Further, the accused not only did not deny that 
he made it, but, durin:; both his direct and cross-examination, admitted 
that he macie it (R. 112; 126, 127). The falsity of the statement is patent 
from the evidence adduced. A;Lso, there can be no reasonable doubt from· 
the evidence that the accused knew the statement to be false at the time 
that he uttered it; and, while the accused vigorously denies that he 
made the statement with any intention to deceive, the evidence compels 
the conclusion that it was made with an intent to deceive the officer 
'Who was conducting the official investigation. That the making of a 
false official statement, with intent to deceive, is an offense under 
Article of War 96 is too clear to require discussion. The ~oard of 
Review is of the opinion, therefore, that the evidence fully supports 
the.findings of the court that, beyond a reasonable doubt, the accused 
is guiltr of the Specification of Charge II and of Charge II• 

.. 7. . The records of the War Department show that the accused is 41 
years of age. He was born at Chicagos Illinois, of American born 
parents, and graduated from high school at Desplaines, Illinois, in 1921. 
He attended the University of Wisc~nsin, majoring in geology and mining, 
and graduated from that University with the B.S. degree in 1925. ;,hile 
in college, he completed the R.o.T.C. course, and ,•;as commissioned a 
second lieutenant, Inf•.Res., 22 June 1925. He was promoted to first 
lieutenant, Eng-Res., 23 January 1936, to Captain, Eng-Res~, 4 April 
1940, and to Major, A.U.S., 3 April 1943. He was called to active duty 
in the Army. of_the United States 17 October 1940, and has been on active 
duty·since that date. In civil life the accused was a professiol?,al engi
neer.· He was bn duty with th~ Civilian Conservation Corps, at Fort Bliss, 
Texas, .from 6 August, 1936 until 5 August 1939, in which work he was given 
an efficiency rating of nsuperior•. 
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8. . The court was l~gall.7 constituted. · No errorl injurious:cy, 
a!.f'ectillg the substantial rights ot the accused were camm:1.tted during 
the trial•. In the opinion. of the Board of Review the record of trial 
is leg~ su.tticient to support the !ind1ngs or guilty and the sentence, 
and to warrant con!irmation ot the sentence. The sentence imposed by the 
court is authorized upon conviction of either a violation of Artie~_. 

~ w~ 94 ~ atlchtioo1~:;;w. ~~· --u 
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1st Ind. 

War Department, J~A.G.O~, - To the Secretary of War. 
31,MAY ISM 

1. Herewith transmit,.ted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of Major Henry 
P. Ehrlinger {0-212332), Corps of Engineers. 

· 2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the findings and the sentence and· to 
warrant confirmation of the sentence. I reccmmend that the sentence be con
finned and ordered executed, and that in event this officer defaults in the 
payment of the fine imposed by the sentence, the United States Disciplinary 

. Barracks, Fort Leavenworth, Kansas, be designated as the place of confinement. 

J. Inclosed are a draft ·of a le~ter for your signature, transmitting 
the record of trial'to the President for his action, and a fonn of Executive 
action designed to carry into effect the above recommendation, should such 
recommerxlation meet with your approval. 

Myron c. Cramer, 
.:Major General, 

The Judge Advocate General. 

) Incls. 
Incl.1-Rec. of trial. 
Incl.2-Dr~. ltr. for sig. 
· s/w. 

Incl .J-Form of Action. 

(Sentence confirmed. G.C.M.Q. 411, Z7 Jul 1944) 
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. (267)WAR DEPAR~NT 
Army Service Forces 

In the Office or The Judge Advocate Gener&l 
Washington, D. C. 

SPJGV 
CM 254498 

25 May 1944 

UNITED STATES )
) 

III CORPS 

v.· ) Trial by G.C.M., convened at 

·second Lieutenant EDWARD 
) 
) 

Hunter-Liggett Military Reser
vation, California, 6 April 

MILLER {0-2047749), Medical ) · 1944. Dismissal .and total 
Administrative Corps~ ) forfeitures. 

. OPINION or the BOARD OF REVIEW 
TAPPY, KIDNER and HARWOOD, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case or the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 94th Article of War~ 

Specification l: In that Second Lieutenant Edward Lliller, 
596th Ambulance Company {Motor) Separate, did, at Hunter
Liggett ?!J.litary Reservation, California, on or about 
17 March 1944, feloniously take, steal, and carry away 
ten gallons of gasoline of the value of about $.80, 
property of the United States. furnished and intended for 
the military service thereof. · 

Specification 2:. {Disapproved by the reviewing authority). 

He pleaded not guilty to and waa found guilty of the Charge and its two 
Specifications•.No evidence of previous convictions was introduced. He 
was sentenced to be dismi~sed the service and to forfeit all pay and allow
ances due or to become due. The reviewing authority disapproved the finding 
of guilty of Specification 2 of the Char£e, approved the sentence and 
forwarded the record of trial for action under the 48th Article of War• 

.3. The finding of guilty of Specification 2 of the Chart,-e having 
been disapproved by the reviewing authority, only that evidence which 
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relates to Specification l will be summarized and is substantially 
as follows: 

At about 8:45 o'clock the night of 17 March 1944, on the 
Hunter-Liggett Military R~servation·near Jolon Junction, California, 
a _member of the military police on duty, observed a civilian automobile 
and an Arrrr:, vehicle pull off the highway and stop. As it was his duty 
to prevent civilians from parking in this area he notified the military 
police patrol of what he had seen. The military police patrol, con
sisting of Private First Class James P. Ellena and Private Vallis W. 
Keller, traveling in a jeep, turned out the car lights and proceeded 
toward the parked vehicles. As they approached, they saw an enlisted 
man put a five-gallon gasoline can in the civilian car. _They got out 
and walked over to this car, in which they observed two five-gallon 
cans of gasoline. The accused was sitting under the steering wheel on 
the driver's side; and said something about motor trouble. Accused 
and the two gasoline cans were taken to the stockade where the cans 
were marked by Private Keller as shown by Prosecution's Exhibit A. 
Private Keller testified that the two five-gallon cans of gasoline · 
introduced in evidence were the same cans as those.taken from accused's 
car (R. 8; Certificate of Correction). 

Prior to this incident (time not stated) accused left word 
with Private John E. Siwula for Corporal Wilbur E. Lawrence to meet 
accused at the motor pool. Corporal Lawrence and Private Siwula, who 
were hauling water in a Government vehicle, drove to the motor pool, 
arriving ahead of accused. When accused arrived he ordered these two 
soldiers to pick up two five-gallon cans at a gasoline dl,llllp near the 
motor pool of accused's organization, and place them in the Government 
vehicle. He then ordered them to proceed to Jolon Junction and wait 
for him•. On arrival at Jolon Junction Corporal Lawrence drove the 
Government vehicle to the front of accused's car and transferred the 
two five-gallon cans to accused's car. 

Sergeant Harold E. Lewis, who was in charge of the gasoline 
supply dump, testified that only Government gasoline was stored there.
He had not counted the cans of gasoline on hand the night of 17 !!:arch 
nor the night before. Without such a count a loss could not be detected. 
In response to the question, "There is no possibility of there being 
anything but gasoline in those cans, now is there?", his answer was, 
"No sir, there is not" (R. 12). . -

. 4. Following an explanation or his rights as a witness, accused 
ele·cted to remain silent. · 
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Captain John E. Thompson, Jr., Ll.C., and Captain William 
H. Arnbere, M.A.c., each testified that he had known accused about 
six months and would rate accused's character and efficiency as 
excellent. His honesty had never been questioned, and accused had 
never caused either of them any trouble. 

5. It does not affirr.w.tively appear that there was any shortage 
, or Government gasoline from the supply dump at the motor pool, but it 

is clear th~t only Government gasoline was stored there; that two five
gallon cans or gasoline were placed in a Government vehicle at the 
direction of accused and transported to the vicinity or Jolon Junction 
where it was, again at accused's direction, transferred to accused's 
private car. The cans were marked for identification by one member or 
the military police patrol within a few minutes after this incident 
took place, and this same s~ldier identified the cans from these markings 

'when they were received in ~vidence at the trial. The court was 
thoroughly justified in concluding that the contents of the cans was 
Government gasoline,·furriished and intended for the military service as 
alleged. The value of the gasoline was not proven. The cans contain
ing the gas being before the court, the members thereof from their own 
experience could infer that it was of some substantial value (~M,· 
1928, p. 17.3). 

6. Accused is Z7 years of age. He was inducted 19 January 194.3 
and served as an enlisted man to 18 August 194.3, when upon graduation 
from Medical Administrative Corps Officer Candidate School he was ap- · 
pointed second lieutenant, I.iedical Administrative Corps, Army of the 
United States. 

7. The court.was legally constituted and had jurisdiction of 
the person and offenses. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In 
the opinion of the Board of lteview the record of trial is legally 
sufficient to support the findings of guilty as approved oy the 
reviewing authority, to support the sentence and to warrant confirma
tion of the sentence. Dismissal is authorized upon conviction of-a 
violation of Article of War 94. 

, 
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SPJGV 
014 254498 

1st Ind. 

War Department, J.A.G.O., 1 2 JUN 1944"" To the Secretary or War. 

l. Herewith transmitted for the action or the President are 
the record or trial and the opinion ot the Board or Review in the 
case or Second Lieutenant Edward Miller ( 0-20477 49), Medical 
Administrative Corps. · 

· 2. I concur in the opinion or the Board or Review that the 
record ot trial is legalfy sufficient to support the findings o! 
guilty as approved by the reviewing authority, to support the sentence 
and to warrant confil'JI'ation or the sentence. In view or the small., 
value or the gasoline ta.ken and the previous excellent record of this 
officer, I recommend that the sentence be confirmed but commuted to a 
reprimand and that the sentence as thus modified be carried into 
execution. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form or 
Executive action designed to carry into effect the foregoing recommendation, 
should such action meet with approval • 

~ ~.·~ ~........_.,o,~----

. Myron C. Cramer, 

3 Incls. 
Incl.1-Record or trial• 

Major General, · 
The Judge Advocate General. 

. Incl.2-Dft. ltr. for sig. S/W. 
Incl•.3-Form ot action. 

(3entence confirmed but commuted to reprimand. G.C.~.O. 329, Z7 Jun 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the. Oi'tice of The Judge Advocate General 
'Washington,D-<', (271) 

SPJGH 
CM 254517 

U N I T E D S T /. T E S CGDEN Am SERVICE COMMAND ~· 

First Li
BRIANT (
Corps. 

v. 

eutenant DAVID M •. 
o-672319), Air 

) 
) 
) 
) 
) 

Trial by G.C.M., 
Hill Field, Ogde
April 1944. Dis

convened at 
n, Utah, 6 · 
missal. 

, 

OPINION of' the BOARD OF REVmf 
DRIVm, 0 1CONNCR and LarTERHOS, Judge Advocates... ... 

l. The Board of' Review has examined the record of trial.in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. · 

2. The accused was tried upon the .following Charge and Specii'icationsa 

CHARGE: Violation of the .96th Article of war. 

Specification lZ In that 1st Lieutenant David M. Bryant, AC, 5th 
· AAF, Proving Ground Detachment, i>ugway Proving Ground, Tooele, 

utah, did .at Delta, Utah, on the 22nd of February, 1944; wrong
fully pilot an anny airplane, A-JOA, 43-8788, in that he .flew 
outside the designated local. flying area without proper clear
ance in violation of A.AF Regulation 15-23. 

Specification 21 In that 1st Lt •. David M. Bryant, AC, 5th AAF Proving 
Ground Dstachment, Dugway Proving Ground, Tooele, Utah, did at 
Delta, Utah, en 22 February 1944, wrongfully pilot an anny air- · 
plane, A-JOA, 43-8788, in that he flew over the town of Delta at 
an extrerrely lcw altitude violating A.AF Regulation 60-16, Par. 16, . 
to wit z "Minimum altitudes of flight. (a)_ Except during take-
off arxi landing, aircraft will not be operated {l) below the 

. following altitudesa {a) 1000 feet above arry building, house, 
boat~ vehicle o~ other obstructions to flight.** (d) 500 feet 
above the ground elsewhere than as specified above." . . ' 

Specification 3: In that 1st Lt. David M. Bryant, AC, 5th AAE' Proving 
Ground Detachment, Dugway Proving Ground, Tooele., utah, did at a 
point appro:ximately eleven (11) miles from Delta, Utah, on the . 
highway between DeltB: arrl Lynndyl., utah, on 22 February 1944, 
'wrongfully pilot an anny airplane, A-JOA., 43-8788; in that he flew 
so low over a truck hauling cattle that he hit said truck, damaging 
the truck, killing one cow and endangering the lives of the 
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occupants of the truck, thus violating A.AF Regu1tion 60-16, 
Par 16, to wit: ''1iinimum altitudes of. flight (a) Except during 
take-off and landing, aircraft will not be operated (1) below 
the following altitudes; (a) 1000 feet above arry building, 
house, boat, vehicle or'other d:lstructions to flight." 

Specification 4: · In that 1st Lt. David M. Bryant, AC, 5th AAF 
Proving Ground Detachment, D.igway Proving Ground, Tooele, Utah, 
did at Delta, Utah, on 22 February 1944, wrongfully pilot an 
army airplane, A-3~, 43-8788, in that he flew over the Delta 
Municipal Airport at an extremely low altitude violating AAF · 
Regulation 60-16, paragraph 16, to wit&. "Minimum altitudes of 
flight. (a) Except durlng take-off and landing, Aircraft will 
not be operated (1) below the following altitudes: (a) 1000 
feet above any buildin&, house, boat, vehicle or other obstruc
tions to flight.*** (d) $00 feet above the ground elsewhere then., 
as specified above. (2) Within $00 feet of any obstruction to 
flight." 

. ' 

Specification 5: In that 1st Lt. David M. Bryant, AC, 5th AAF Proving 
Ground Detachment, Dugway Proving Ground, Tooele, Utah, did at 
Del ta, Utah, on 22 February 1944, wrongfully pilot and operate 
an aircraft to wita Arnry airplane, A-JOA, 43-8788, in a reck
less and careless manner so as to endanger perso.'15 an_d property 
on the ground and particularly that he flew so low over a truck 
hauling cattle that he hit said truck damaging the truck and iill
ing one cow in violation of AAF Regulation 60-16, paragraph 1. 

·He pleaded-not guilcy to all Specifications and guilty to the Charge. He 
was founi guilty of all Specifications and of the Charge, and was sentenced 
to dismissal. The reviewing authority approved the sentenc~. The record of 
trial has been forwarded for action under the 48th Article of War. 

3. The evidence for the prosecutiCn shows that at about 1:45 p.m. on 
22 February 1944 accused, a pilot stationed at Dugway Proving Ground, Tooele, 
Utah, began a regularly scheduled local training flight, accompanied by First 
Lieutenant Dana F.,.Peclc, bon:bardier, · am Staff Sergeant Ransom H. Robbins, 
radio operator. tThey ma.de the flight in the only A-JO-s! plane at the field, 
which bore the Jerial numbe,r 43-8788, and is described as a twin motored 
medium bomber, built for British use, with British insignia and painted with 
greenish or bloo and tan colors for camoufl.age. The plane was in an un- · 
damaged condition when it left the field. It cleared the field under a 
•local cleara:nce11 (Ex•. M) signed by accused, which under existing regulations 
limited the flight to.the local flying area as shown on a map (Ex.- E) posted · 
in the operations room. The plane returned at about 3:30 p.m., and at that 
tim~ was damaged in that two of the propeller blades were bent, another 
had "quite _a chunk" taken out of it, there ll'a.S a slight dent in the "Wing, and 

·a "sli_ght hole" in the leading edge of the wing. Photographs (Ex. C) showing 
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the dB.IM.ge were placed :in evidence (R. 8-14, 40-57; Ex:s. H, K, L). 

Lieutenant ~eek testified that· after the plane took off, they 
flew their mis·sion and released their bombs over the target, whid1 was 
in the local flying area. They then"flew over the mountains toward Delta, 
which is cutside the local flying area, at an altitude of about 2,000 
feet. In a.bout 20 minutes, they approached Delta 11 heading due south• and 
"let down and buzzed it 11 • Lieutenant Peck estimated their altitude over 

· the town at a'bov:t 200 feet. They made two "passes" over Delta. They then 
flew east from Delta and along a highway from Delta to Lynndyl; accused 
11let dol'lll there" and they were flying "very low". The plane was not more 
than 50 feet above the highway, and Lieutenant Peck could not say whether 
it was more than 10 feat above. They passed over a truck, he 11 fe_lt a jar", 
and thought they hit the truck. Lieutenant Peck stated that ha did not 
eee the Delta Municipal Atrport, which is northeast of the town, and they 

. did not fly over it. He stated that there was an overcast, with a ceiling , 
between 6~000 and 101 000 f€-et, am. the visibility was about 10 miles 
(R. 55-63J •. . 

At about 2:50 p.m. on 22 February, h-ir. Nathan E• ·ward, chief 
aircraft communicator at Delta 1.ruro.cipal Airport, located about four and 
a half miles northeast of the town, observed a plane similar to the one 
accused was operat:ing. It was camouflaged and bore 11RAF or RCAF" in
signia. The plane passed about 600 feet northwest of the building from 
which Mr. "ard was watching, cazne within 35 feet of the ground,· flew over 
the field about 350 to 400 feet :inside the fence, "zoamed11 up to JOO or 
400 feet, and turned toward Delta {R. 15-17, 19-23). 

At about 3:00 p.m. Mr. Orville G. Bennett; who was in front of a 
drug store at about the center of Delta, utah, a town with a population of 
about 1.,200 or more, observed a two motored, ca.mouflaged plane flying over. 
He "figured" that it came down to about 60 feet from the ground. It was , 
travelling "north and east" (R. 23-25, 28-28b). . 

~lr. John c. Henderscn and :r.:r. Jame~ L. Skinner left ~dyl., about 
17 miles northeast of Delta,at about 2:45 p.m • ., on the way to ~lta. They 
wer~ in a truck loaded with a cow and three calves. At about y:oo p.m. 
when they were approximately nine miles from Delta, they saw a two motored, 
camouflaged-.plane about a half mile or more down the road, approaching 
from the south. The plane aweared to be "right on the ground". It passed 
over the truck at about }.1 feet above the ground, "swiped" the truck., and 
killed the cow by cutting off her ~ead. Part of the wooden sides or stakes 
of the truck were damaged, as shovm by pictures (Ex. D) placed in evidence 
(R. 18, 25-27., 28b-39). · 

4. Accused testified that he had had 518 hours of flying experience 
· and hie tra:ining was tmt of a pilot (R. 72-73). 
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On 22 Feb~ry 1944, after completing a bombing .mission assigned, 
he decided to "ride around £or a while to get some time in". He went sou:th, 
saw the town of Delta, ha.J an "impulse to buzz• and so ."buzzed" the town 
twice at ·about 200 or 300 feet. ~en returning to the field he. salt a long 
stretch of road and "went down on the road". He saw a truck tiro or three 
miles in front "so I had bad judgment" and •felt a slight jar11 

. as they w~nt 
over the truck. He _clinbed to about 9,000 feet, returned N'home" and in
speoted the damage. Accused thought he was about 100 feet above ground when 
he first saw the truck. He denied doing airy diving on the trip and denied 
fly:i.ng ·over the airport, but stated that on •our first run" they "headed"· into 
Delta from the northeast and· "circled11 the airport. This was his first 
flyl.l'.{!; accident, he liked being a pilot , "Very well11; and desired to rema:i.n a 
military pilct. if possible (R, 73-74). · 

on cross-examination and examination by the court accused stated 
that on approaching Delta he may have flown near the municipal airport, but 
.not over it, that he had never flown near it before,. and thought he would 

. recognize it if he flew over it. As he approached the truck on the high-
way, he came within 10 or 12 feet of the ground, liEl_ stated that he was not 
trying to see how close he could cane to the truck, 'tnit.could not state why 
he did not "come up higher". Accused admitted that he knew he was Tiying 
outside the designated flying area, krew he was breaking regulatims in so 
doing, and knew he flew below perrniss:ible altitude~. When he hit the truck 
he "felt very foolishu, knew he was in trouble, and knew he was reckless 
(R. 74-77 ). 

First Lieutenant Joseph w. Green, who had known accused for about 
10 months ani flown with him for about seven, con~dered accused a very good 
pilot, that his reputaticn was very good, and his standing as an officer 
and a gentleman excellent. Major Jack ·Wilson, canmanding officer of accu~ed 
for four or five months, <:onsidered him 11 on a par with any o!·.the·rest of 
the pilots•, and stated that if taking a squadron into combat he would "be 
glad• to have accused in the squadron. Accused was well liked by officers 
and men, and respected as an officer and a ,gentlanan. Lieutenant Peck and 
Sergeant Roobins, -who were with acrused Qn 22 February, would not hesitate 
to fly w.1.th him again arrl considered him a good pilot. Lieutenant Peck. · 
stated that the standing of accused as an officer and a gentleman was 11of 
the highest degree". On 22 i'ebruary during the flight that day Ser,,.eant

0 

Robbins was 1:-ot where he could look out .(R. 64-70). ' · 

5~ !• Specificati~n 1: At about ~:45 p.m. on 22 Februar"71~4, ac
cused, ·a pilot stationed at Dugway Proving Ground, Tooele Utah left the 
field on a regularly scheduled local training flight in a' two m~ored 
camouflaged A-30...A plane, rrumber 43-8788, with a bomba~er and a radio 
oper~tQr, Anny Air Forces Hegulation No, 15-23, 15 October 1943 (.Ex, K) 
provides. a form pf ·aircraft clearance (Form 23) to be used to clear pilots on . 
all 11.i~hts except in certain instances, ~f -which the only one applicable 
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here-·is- tbat of n~hts within local training areas. Accused signed a 
· •local clearance", which under applicable regulations limited the flight to 
a designat•d local flying area. -Arter completing his mission within· the 
local area, accused flew the plane to Delta, otah, · outside of the desig
nated local area. He knew that ha was flying outside of the local area, 
and that this was a violation of regulations. His action in going out
side of the local flying area without a proper _clearanc·e, contrary to the 
re~lation, was.a violation of the 96th Article of War. 

£• Specification 4, On approaching Delta accused flew over_ the 
Delta Municipal Airport, located about four and a half miles northeast of 
the .town, at an altitude of approximately 35 feet. .A.lthough accused denied_ 
that he flew over the airport, he apmitted that he flew near it. and "circled" 
it. The chief aircraft connnunicator at the mwrl.cipal airport te5tified 
positively that he saw the plane fly across ·the field about 350 to 400 feet 
inside the fence. The Board of Review is of the opinion that the evidence 
shows beyond reasonable doubt that accused flew over the field, and there 
was no conflict in the proof as to the altitude. Paragraph 16, Anny Air 
Forces Regulation No. 60-16, 9 September 1942 (Ex. J) prohibits the 
operation of' aircraft at altitudes less than ~t, except in certain 
instances not applicable here. In flying the plane over the airport at 

.35 feet accused violated this regulation. · 

This Specification charged accused 'With flying over the airport , 
11 at an extremely low altitude• in violation of the regulation. Properly it 
should have alleged the altitude definitely, .rather than by euch vague 
language. Hollever, the regulation was in part. copied into the Specifica~ 

·tion, so that it was clear that accused was charged with operating the plane 
at an altitude less than 500 feet. Accordingly, accused was eufffoiently 
advised of the offense with which he was charged. 

£• Specification 2: Accused then flew over the town of Delta at 
an altitude of about 60 feet. By his 9wn admission he "buzzed" the town 
twice at about 200 or 300 feet. This action was a direct ·v4ilati'on of that 
p~rt of t?e regulation referred to above (par. _5£) which prohibits opera
tion of' aircraft below an altitude of' 1,000 feet when above arzy- building 
.house or other cbstruction. The ca:unents made above (par. 5b) 'With ~esp~ct 
to the wording of the Specification are applicable here also: _-

.2•. Specifications 3 and 51 After leaving Delta, accused fl~ in 
a north~aste~ly direction -along a highway from Delta to Lynndyl. At a point 
about :11-n:' miles fran Delta he flew over a truck travelling on the highway, 
Ca'T!e withm about 11 feet of' the ground, struck the truck and killed a 
cow in the truck. In so doing, he violated pelragraph 16 ~f the regulatiozi' · 
referred to by operati~ the plane belo-;1T 1,000 fee_t in passing. over a vehicle 
(Spec. 3), and also viola.tea paragraph l of the same regulation_by operating 
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the· plam in a reckless and carelews manner and so as to endanger fri_endly 
persons and .property on the ground. Although both of these Specifica
tions involved the same act., they charged separate offenses in that one. 
(Spec. 3) alleged lOH flying and the other (Spec. 5) alleged reckle,s 
and dangerous flying. In the opinion of the Board, both Specifications 
are sustained. . 

6•. .!!• The court declined to permit accused to plead guilty to 
Specifications 2 and 4 except the allegations of "extremely low altitude", 
substituting other words. Thereupon, accused pleaded not guilty to these 

· Specificaticm.s arrl all other Specifications, but guilty to the Charge. 
· It was irregular for accused to plead guilty to the Charge when there was 

no Specification to which ha had pleaded guilty, and ·the court should have 
directed that a plea of not guilty be entered to the Charga.-41.so. · How- · 
ever, this irregu]arity did not prejudice the substantial rights of ac-
cused. -· · · 

b. Upon cr~ss-examination of one of the witnesses for the defense 
who had testified regarding the reputation of accused and his skill and 
standjng as a pilot, the court permitted and. asked numerous argumentative 
questions directed to the opinion of the witness as to when flying regulations 
n:.a;r be properly disregarded, whether a pilot 'Who viola.tea regulations is 
a good pilot, arrl upon similar matters (R. 70-72). In the opinion of the 
Board _this cross-examination was improper. However, it does not appear that 
the rights of acC\lsed were prejudiced thereby. 

7. The revi·ewing · authority in his action approved the sentence, 
ordered it executed, but withheld the order directing the execution of the 
sentence. Sinca this is a case requiring confirmatio_n by the President,· 
under the 48th Article of ~ar, it was improper for the reviewing author
ity to order the sentence executed. However, the rights of,accused are 
rot prejudicially affected thereby, as the only legal effect of the action 
is to approve the sentence. 

_ 8. The accused is 23 years of age. The records of the Office of 
The Adjutant General show his service as follows: Aviation cadet from 
3 June' 1942; appointed second lieutenant, Air Cor.(>s Reserve, Army of the 

_United States, and active duty., 16 February 1943; temporarily prcmoted to 
first lieut_enant, Anny of the United States, 22 October 1943. 

9. The coo.rt was legally ccnstituted. No errors injuriously affect
ing the substantial ri,ghts of the accused were connnitted during the trial. 
The Board~~f Review is of the opinion that the record of trial is legally 
sufficient to support t.rie findings of guilty and the sentence, and to · 
warr~n:' con!irmation of the sentence. Dismissal is. authorized upon· conviction 
of -a violation_ of the 96th Article of tlar. · 

~---'"""t"--~~---..-----~'Judg~ Advocate 

--~~µu~:::::::::::l~~:::...--' Judge;' Advocate' 
. i 
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1st Ind. 

War Departent, J,.A.G-.O., JUN 1944 - To the Secretary of War.
12 

1. Herewith transmitted for the action of the President -are the record 
of trial and the opinion of the Board 0£ Review in the case of First 
Lieutenant David M. Bryant (M72Jl9), Air Corps. · · · · 

~ ,, 2. I concur in the opinion of the Board of Review that the record of 
.trial is legally sufficient to support the findings of guilty and the sen
tence, and to warrant confirmation of the sentence. The accused wrongfully 
Ol?erated an Anny airplane ou.tside the designated local flying area (Spec. 
1), below authorized altitude~ (J'ler a JllUnicipal airport· (Spec. 4) and a 
town (Spec. 2), arrl over a highway below the authorized altitude· (Spec. 3) 
and in a reckless and careless manner (Spec. 5) so that the plane struck a 
truck arrl killed a cow being transported therein, all contrary to applicable 

·. regulations. · 

Attached to the record of trial are a recommendation of clemency by 
Major Jack R•·Wilson, Air Corps, connnanding offic8?'-.Q_f accused, and a first 
indorsement by Colonel J. R. Burns, Chemical W~.rfare Service, c~ding 
officer of Dugway Proving Ground, in 'Which he concurs in the recommendation. 

In a rnanorandum to me, dated 9 May 1944, -the Commanding General, 
Anrzy- Air Forces, states that he has reviewed the. evidence in the case and 

· recommends that the sentence be confirmed and ordered executed. I recommend 
that the sentence to dismissal be confirmed and carried into· execution. 

J. Inclosed are a draft of a letter for your signature, transmitting the 
record to the President for his action, and a form of Executive action carry-
ing into effect the reco~.mendation made above. · 

~ • ~-0--·---

· Myron C. Cramer, 4 lncls. 
Major General,Incl.1-R~c. of trial. · The Judge Advoca.te General,. Incl.2-Drft. ltr. for sig. 

3/i.7. 
Incl.J-Form of Action. 
Incl.4-1:emo. fr. CG, A.AF, 

9 l.~ay 1944. 

(Sentence confirmed. G.C.M.O. 415, 27 Jul 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Offioe of The Judge Advooate General 
Washington, D.C. (279) 

SPJGK 
CM 254548 

19 MAY 1944 

UNITED STATES ) ARMY AIR FORCES 
) 

v. ) EASTERN FLYING TRAINING COMMA.ND 
) 

Seoond Lieutenant CHARLES ) Trial by G.C.M., convened at 
1·. HARMON (0-1305579 ), ) Maxwell Field, Alabama, 18 
Infantry. ) J.arch 1944. Dismissal. 

OPINION of the BOA.RD OF REVIEW 
LYON, HILL and ANDREWS, Judge Advooates. 

1. The reoord of trial in the case of the officer namad above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Jw.ge Advooate General. 

2. Aooused was tried on the following Charges and Specifications a 

CHARGE Ia Violation of the 96th Article of War. 

Specificatio~ la In that Second Lieutenant Charlos L. Harmon, 
Infantry, AUS, attached to Headquarters & Headquarters 
Squadron, Army Air Foroes Pre-Flight School (Pilot), 
Maxwell Field, Alabama, did, at Prattville, Alabama, on 
or about 3 December 1943, commit the crime of big&.llliY by 
unlawfully and wrongfully contracting marriage with Do.rotey· 
Juanita Tuggle, he, the said Second Lieutenant Charles L. 
Harmon, having a legal wife, vizi Helen L. Harmon, then 
living. 

ADDITIONAL CHARGE Ia Violation of the 95th Article of War. 

Specification la In that Second Lieutenant Chaz:les L. Harmon, 
•••,was, at Maxwell Field, Alabama., on or about l March 
1944, drunk in station, Maxwell Field, Alabama., while in 
uniform. 

He pleaded not guilty to all Charges and Specifi~ations and was found 
guilty of Charge I and its Specification, guilty of·the Specification of 
Additional Charge I, not guilty of Additional Charge I; but guilty of a 
violation of the 96th Article of War. No evidence of previous· convic
tions was introduced. He was sentenced to dismissal and total forfeitures. 

http:COMMA.ND
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The reviewing authority approved the.sentence, but remitted the forfeitures, 
and forwarded the reoord of trial for action \Ulder Article of War 48. 

3. Summary of the evidence. 

a. Charge I and Specification. 

A certified true copy of the Record of Marriages of the town.of Hemp
stead, New York, was offered to· show the marriage, on 3 July 1941, of ao
oused to one Halen Lillian Lang (R. 7; Pros. Ex. 1). Accused's War Depart
ment AGO Form 66-1, signed by him on 24 December 1942, listed his wife as 
Helen L. Hannon, of Freeport, New York (R. SJ Pros. Ex. 2). 

. Accused's bigamous marriage was proved by the testimony of Herman B. 
Graham and Charles Vickery, civilians, of Montgomery, Alabama, who were 
witnesses, of F. ~ Gaddis, of Prattville, Alabama., the Probate Judge who 
performed the ceremony, and of Miss Dorothy Juanita Tuggle.of Grantville, 
Alabama, whom he married. Acoused. met Miss Tuggle at her home in Mont
gomery about 2030 on 3 December. They went "down town to the Blue Room" 
and started drinking. She had known accused for about a year, and 
11broaohed 11 the subject of marriage during .the evening. They left the 
Blue Room about 2230, and were standing on a street corner waiting for 
a oab to take them home when Graluun, Vickery and Graham's girl friend, 
all of whom they knew, drove up in Graham's oar (R. 9,10,14,15,23,24,26~ 
28). Graham and Vickery asked where accused and Miss Tuggle were going. 
One or both of them replied that they were going to get married, and 
asked where this could be done (R. 10,14,24,27). Xhe others asked if 
they were serious, and upon being ·assured that they were, picked up ac
cused and Miss Tuggle in the oar. They drove to a hotel; where accused 
obtained "a bottle~, and then to the nearby town of Prattville, which 
they reached about 2400 or 0030 of the 4th of December. After some 
search they found the home of Judge Gaddis, whom they roused from bed 
(R. 11,15,17,18,24,25). Accused lef't for a short time to obtain a neces
sary doctor's certificate, returned, and the license was issued. Judge 
Gaddis perfo:nood the ceremony, to which Vickery and Graham were the 
official witnesses (R. 11,15,16,18,25,26 ). The p:r;osecution introduced as 
its Exhibit 3 a certified copy of the record of the marriage (R. 20). 
Judge Gaddis testified tha. t as Probate Judge he was empowered to perform 
narriage. ceremonies (R. 18 ). 

After the ceremony they returned to M-:mtgomery. Miss Tuggle said 
tha.t she and accused had never lived as man and wife, but in response to 
a question whether on the morning of 4 December she had gone to her home 
and_aecused _to his, she answered that they had not (R. 27). She, Vickery, 
and Graham all testified that accused was drunk at the time. He was helped 
by Vickery as he walked.from the oa.r to the judge's house (R. 12,16,26). 
His responses·to the judge's questiona Kw-ere not quick by any means" (R. 16). 
Vickery ahad to. tell him what l;o say"(R. 13 ). Judge Gaddis, however, tes
tified that aooused was not drunk. He observed accused for "about 15 or 

- 2 -
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20 minutes". Acoused did not stagger, and witness did not notice a~ 
odor of alcohol on his breath. His aD.13wers to the judge's questions 
were 11normal a.s fa.r as I know" (R.20-22 ). Wi tnesa stated that "11' he 

· fi.oouseg was drunk I would not ha.Ve issued the license• (R. 21 ). 

The marriage was annulled on 22 January 1944 at Montgomery, Alab&.ll8. 
{R~ 27,28). 

b. Additional Charge I ani Specification. 

On l March ~944, accused was taken to the office of Second Lieutenant 
Johnie G. Robinson, Air Corps, the Adjutant of the Student Officers• De
tachment at Maxwell Field, by •ueutena.nt Elliott". Accused staggered,, 
"spoke with a thick tongue", and in LieuteDB.nt Robinson's opinion, was 
drunk (R. 29). Some tilne later that day he was taken to the station hos
pital. Lieutenant Colonel Walter o. Klingn.an, Medical Corps, who examined 
him immediately upon admission, found him unsteady on his feet, his coordi
nation poor, his face florid, and his reflexes •depressed 11

• He .wa.E, inco
herent at that time and three hours later. In witness' opinion he ~ 
definitely under the influence of alcohol". Both witnesses testified that 
accused was not.loud or boisterous, and caused no disturbance (R. 30,31). 

The defense counsel stated that aocused's rights as a witness had been 
.fully explained to him and that he desired to remain silent (R. 32). 

4. Little comment is necessary. The evidence is undisputed, and con
vincing with respect to both Specifications. While it is probable that ac
cused's act of marrying Miss Tuggle was an impetuous one, spurred on by 
the .influence of liquor, it is clear that he wa.s not so drunk as to be in
capable of entertaining the intent to go through the marriage ceremo~ and 
of understanding what he was doing. He was sober enough to go alone to 
obtain a doctor's certificate and to return to the jwge's home. The wit
nesses who testified that he was drunk were his friends and the woman he 
married. '.Ihe judge, more likely to be impartial, testified that aooused 

. was sober. The court had all the witnesses before it, and was in a position 
to assay their credibility. That a bigamous marriage constitutes a viola
tion of :Article of War 96 was held by this office in CM 250233, ~· 

5. While it we.a not shown affirmatively that accused's first wife 
was still living and stiil married to him at the time of the performance 
of the seoond ma.rria.ge, it may be presumed that both statuses continued, 
especially since she was shown by accused's own admission to be both alive 
and his wife as recently as 24 December 1942. (M.C.M., 1928, par. 112, p. 
110; Wharton, Criminal Evidence, 12th'ed. Vol. I, p. 161.) The judge's 
authority to perform a valid marriage ceremony was evidenced by his testi
DlODiY _and by the marriage certifioate. 
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6. In its origins.1 findings the court tailed to ma.ice & apecitio 
finding a.s to the Specification of Additions.l Charge I, although· it did 
find him guilty of the Charge in violation of the 96th Article of War. 
Twenty days later the court met in revision in pursuance of the col!lllalld 
of-th.e appointing authority, and ma.de a specific finding ot suilty ot 
.the Specification•. Neith~r accused nor his counsel was present. It 1a 
specifically stated in paragraph 83 of the 1928 l6anua.l for Courts-Martial 
that they ~eed not be unless required by the court. No new evidence wu 
received,,' and it is clear that the court's only act was to perform & 

function obviously intended by them at the previous sitting, but inad
vertently omitted. !lo.error occurred. 

7~- War Department records show that accused ia ,2.li years ot .age. He 
gre.duated from Auxier, Kentucky, High School in 1938, and enlisted in 
Company~M. 28th Infantry, Fort Ontario, New York, on 26 September of the 
same year. He W8.8 honorably discharged 11 June 1939, and reenlisted 12 
June 1939. · At the time he me.de application for e.tte~ce at Officer 
Candidate School in February 1942, he was a mesa sergeant with the grade 
of Staff Sergeant. He attended The Infantry School, Fort Benning, Georgia, 
and upon ·graduation therefrom was commissioned a second lieutenant, Infantry, 
Army of the United States,·on 24 December 1942. He-later underwent pre-flight 
training at the Arm::, Air Forces Pre-Flight· School,. Mu:well Field, Alabelll8., 
but was relieved there ~n 29, December 1943, for academic deficiencies. 

8. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. In the opinion of the 
Boa.rd of Review the record of trial is legally suffici.ent to support the 
findings of guilty and the sentence as approved by the. reviewing authority 

.and to warrant confirmation thereof. Dismissal is authorized upon con
viction of violation of Article of War 96. 

- 4 -
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1st Ind. 

War Depa.rtment. J.A.G.o•• - To the Secretary of War.
25 MAV 1944 

~l •.. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 

· Second.Lieutenant Charles L. Harmon (0-1305579). Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
a.s approved by the reviewing authority and to warrant confirmation 
thereof. In view of the nature of the offenses. and pa.rticularly in 
view of accused's repetition of his drirud.ng at a time when he we.s al
ready awaiting trial for the first offense, I believe that he is unfit 
to remain a collllllissioned officer. I therefore recommend tha.t the sen
tence be confirmed and carried into execution. 

3. Consideration has been given to two letters to ·tae President 
requesting clemency for accused, one from Miss Dorothy Juanita Tuggle,·, 
with whom accused contracted the bigamous marriage, and one from his 
wife. Mrs. C. L. Harmon. 

4. Inclosed a.re a draft of a letter for your signature tre.J1.smitting 
the record to the President for his action and a form of Executiva action 
designed to carry into effect the recommendation hereinabove ma.de, should 
such action meet with approval. 

~Q.~~ 
Myron C. Cramer,. 

Major General, 
5 Incls. The Judge.Advocate Gener.al. 

Incl.1-Record of trial. 
Incl •.2-Draft of ltr. for 

sig. Seo. of War. 
Incl. 3-Form of Ex. action. 
Inol.4-Ltr. fr. Miss D.J. Tuggle, 

20 Jari. 1944. 
Incl.5-Ltr. fr. Mrs. C.L. Harmon 

3 May 1944. 

(Sentence confirmed. G.C.M.O. 435, 11 Aug 1944) 

- 5 -
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WAR DEPARTMENT 
Arirr:, Service Forces 

In the Office of The Judge Advocate General 
(285)Washington, D. c. 

SPJGN 
CY 2546ol 

15 MAY 1944 
UNITED STATES ) 96TH INFANTRY DIVISION 

) 
v. ) Trial by G.C.M., convened at 

Camp White, Oregon, 12 ApriljSecond Lieutenant JOSEPH 1944. Dismissal. 
P. THIBAULT (0-492403), ) 
Corps of Military Police. ) 

~~-------------
OPINION of the BOARD OF REVIEW 

LIPSCOMB, SHEPHERD and GOLDEN, Judge Advocates 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General~ -

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE1 Violation ot the 85th Article of War. 

Specification: In that Second Lieutenant· Joseph P. 
Thibault, Military Police Platoon, 96th Infantry 
Division, was, at Camp White, Oregon, on or 
about 26 March 1944, dr\mk while on duty as a 
Military Police Officer. · 

._ He pleaded not guilty to and was found guilty of the Charge and its 
Specification. He.was sentenced to be dismissed the service and to 
forfeit all pay and allowances due or to become due. The reviewing 
authority approved the sentence but remitted the forfeitures imposed 
and forwarded the record of trial for action un~r Article of War 48. 

J. The evidence for the prosecution shows that the accused 
was duty officer of the military police platoon of the 96th Infantry . 
Division for the weekend of 25-26 March 1944, having assumed such 
duties for the latter day, Sunday, by mutual agreement between himself 
and the regularly appointed officer for such day with the .full know
ledge- of the commanding officer of the platoon.who described the 
agreement between the two.officers as permissible. The duty officer was 
required to be with the platoon in camp during the day and in the 
evening }:le would go to the.Z?:earby town where he would make routine 
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inspections o£ military personnel both as to conduct ~d propriety 
o! station and be available at the police station. On Sundays such 
officer al.so was obligated to inspect the Post Excha."lges in the 
division area· between 1500 and 1700 o'clock (R. 4-10). 

Between 1.300 and 1500 o'clock on Sunday, 26 March 1944, the 
accused was in the division staff officers' club where he was served an 
undetermined number o£ both 91rhiskey sours and high balls• by the club I s 
bartender who characterized the accused's mood at that time as •He was 

. not intoxicated, he was just .feeling good, happy, joking with everyone 
and taJ!dngtt. Captain Robert B. O'Neill., who observed the accused 
in the club, was unable to state that the accused was either drunk or 
sober but that he was talking so loudly to some visiting Canadian Offi
cers that the n tness became embarrassed and decided to leave the 
club. Major Willis M. Ross also saw the ac·cused at the club and character
ized his condition as •intoxicated• so that the witness encouraged 
accused's early departure because 1'1.e was ntalking in a drunken manner• 
and because he •became concerned as to any probable incide:·1t that might 
arise because of his (accused's) a.ctions•. The accused left the club 
shortly after 1500 o'clock (R. 10-12, 12-14, ·14-16). 

About 1800 o'clock a sergeant reported to the accused at his 
barracks to take him and the enlisted military-police detail to the 
nearby· town. The accused appeared •not sober11 • Thereafter the 
sergeant drove the accused back·to the ca:'.:1.p about 1930 o'clock where the 
accused instructed the sergeant to inspect the ?ost Exchanges which was 
done and so reported by the sergeant. The accused then decided to person
ally inspect •PX No. 6• to which ~e was accompanied by the sergeant. At 
this exchange the accused terminated the sale of beer, directing tnat 
the exchange be cleaned up, which resulted in an argument with some of 
the enlisted personnel there. At this time a woman employee of the 
exchange who talked to him felt that •There seemed to be something 
definitely wrong with the man• because of his actions and speech which 
were rou~h and impolite. She called the F'.egimental Officer of the Day 
and the accused left with the sergeant to secure additional men to 
•police• the exchange. When the accused returned he encountered the R.egi
mental Officer of the raj· who a!ter conversing witb him took charge at 
th·e exchange because the accused was •drunk". The sergeant then drove 
the accused to the •MP station• in the nearby town where he went into 
a ~mall room and slept until about 0130 o 1clock when he returned to his 
barracks. The sergeant was of the opinion that the accused was 
intoxicated because of his actions and his alcoholic breath. Such 
opinion was likewise formed by the military police guard stationed 
~t·the door of the exchange (R. 17-20, 20-22, 23-26, ·26-28) • 

. 4. The evi~ence for the defense, elicited after the court had 
denied a motion for findings of not guilty because of insufficiency of 
evidence, shows that a sergeant, who had volunteered to assist the ac-
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cused in policing the exchange at about 2045 o'clock and consequently had 
observed the accused for a few minutes~ found the accused in control of 
his physical and mental faculties. Two enlisted men-who had seen the 
accused at the MP. station in the nearby town had formed a similar • 
opinion and further were of the opinion that the accused's tone of voice 
was normally loud. A captain who had seen the accused for a few minutes 
at the club about 1330 o'clock testified that at such time the accused 

~ ns talking loudly which was not unusual and had control of his physical 
f~culties but such witness was unable to· 8\1,~ar that the accused was 
sober although at about 2000 o'clock when he again saw the accused it 
appeared that he was .sober. A lieutenant and a warrant officer both of 
whom had observed the acnused at the club for a few minutes were of the 
opinion that he had full control of his physical and mental fac!ulties 
at that time., attributing no importance to the accused's loud talking 
as his normal tone of vcice was •clear and loud" (R. 29, 30., 31., 32., 3.3-
34). 

The accused, after explanation of his rights as a witness, elected 
to remain silent (R. 34). · 

5. The Specification alleges that the accused at Camp White, 
Oregon, on or about 26 March 1944 was drunk while on duty as a Mili
tary Police Officer. '£he elements of the offense in brief are drunk
enness while on military duty.· Military duty is.that duty whl.ch is 
legally required of an officer by superior military authority for the 
proper execution of which he is answerable to such authority. Drunken
ness within the meaning of the offense charged is arr:, intoxication which 
is sufficient sensibly to impair the rational and full exercise of the 
mental and physical faculties (MCM, 1928, par. 145). 

The uncontroverted evidence shows that the accused on 26 March 1944 
had appropriately assumed and entered· upon the performance of his duties 
as the duty officer of the military police platoon of his division which 
burdened him with certain responsibilitie~. 'l'he evidence for the 
prosecution shows that on the afternoon in question the accused remained 
in the division staff officers• club for about two hours where he drank 
an undetermined number of •whiskey sours and high balls•, talked loudly 
and abusively, and so conducted himself that at least one officer be
came embarrassed and left and another officer encouraged the accused's· 
departure because he was intoxicated. Thereafter the sergeant who 
was drivine the accused's car detected the odor of alcohol on his breath 
from which and his actions at the Post Bx:change he concluded that the 
accused was drunk as did the Regimental Officer of the Day and one of 
the guards at the exchange. The testimony of these witnesses was clear 
and.definite in this connection and is fortified by the testimony of the 
woman employee at the exchange who described his actions as rough and 
impolite. The evidence for the defense, elicited from witnesses who had 
only a limited opportunity to cbserve the accuoed, is vague and incon
clusive _in that it is merely to the effect that the accused appeared to 
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have control of his physical and mental faculties. The indefinite 
character of such evidence is indicated by one of the defense witness• 
refusal to swear that the accused was sober at the club when asked such 
question directly. The court was entitled to observe the demeanor of the 
witnesses and to determine what testimony was credible. It elected to 
believe the evidence presented by the prosecution which abundantly es
tablished that the accused was drllllk as alleged and to disbelieve the 
evidence presented by the defense: No reason is perceived why the 
court's action which was peculiarly and appropriately within is province 

.should be disturbed. By its findings based upon clear., definite., 
persuasive and abundant evidence the accused stands convicted upon evidence 
which beyond a reasonable doubt establishes the accused's guilt of the 
offense alleged and amply supports the court's findings of guilty of 
the Charge and its Specification. 

6. The accused is about 34 years old. The War Department records 
show that he has had enlisted service from about 1928 to 28 August 1942 
when he was honorably discharged and appointed a temporary second lieu
tenant with date of rank from 16 September 1942 and that he has had 
active duty as an officer since the latter date. 

7. The court was legally.constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty of' the Charge and its Specification and the sentence, and to war
rant confirmation thereof. Dismissal is mandatory upon conviction in 
time of war of a violation of Article of War 85. 

Judge Advocate 
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SPJGN 
CM 254601 

lat Ind. 

War Department, J.A.G.o., - To the Secretary of Tfar.
18 MAY 19# 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Joseph~. Thibault (0-492403), Corps of 
Military Police. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence as approved by the reviewing authority and to warrant 
confirruatton thereof. I reconmend that the sentence of dismissal 
be confirmed and ordered executed. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a f'orm of · 
Ex:ecutive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

c:::. . ..,.___-~............ 

Myron C. Cramer, 
Maj or General, 

The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Fonn of.Executive 

actton. 

(Sentence as approved by reviewing authority confirmed. 
G.C.M.O. 346, 11 Jul 1944) 

/ 
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WAR DEP,ill'I'l~T 
iu-my Service Forces 

In the Office of The Jiiqge .\dvoca.te General 
Washington, D.C. (291) 

SPJGQ 
( 

C!! 254639 11 MAY 1944 

UNITED STA'l'ES ) TIE INF~\NTRY SCHOOL . ) 
v. ) Trial by G.c.:.!., convened at 

) Fort Jenning, Georgia, 6 April 
Second Lieutenant ROLUJD M. ) 1944. Dismissal and total' 
?:CNJA.MIN (01319896), .3rd ) forfeitures. 
Infantry, attached to 13th ) 
Company, Fi'l'.'st Student ) 
Traininc Regiment, T!1e ) 
Infantry School. , ) 

OPINION of the BOARD Cf' REVD.::'.\' 
ROTJNDS, (}At'.J3R1'LL and E'REDIB.ICK, Judze Advocates. 

1. The Boa.rd of Review has exa!'l'lined the record of trial in the 
case of the officer named above and submits this, ~ts opinicn, to The 
Jud~e Advocate General. 

...2. The accused l'/3.s tried upon the following Charges and Specifi
cations: 

.CF..Af_?.q.~ Is Violation of the 95th Article of War. 

Specific a. tion: In tm t Second Lie11tenant Roland ~i. Benjam.ui, 
Third Infantry, attached to Thirteenth Company, First 
Student Training Regiment, The Infantry School, Fort 
EenninG, Georgia, beine indebted to The Homestead Pank, 
Columbia, .south Carolina, in the su.in. of Two Hundred 
Seventy Five Dollars and having promised in writing to 

.said, The Homestead Bank, that he ·vrould on or about 2 
November 1943 pay on such indebtedness the sum of One 
Hundred Seventy }'ive Dollars and that he WO'J.ld on or 
about 2 December l9L.3 settle such indebtedness jn full, 
did at fort oenning, Georgia, dishonorably i'ail and 
neglect to pay said dett and did dishonorably fail to 
keep said promise until about 7 !.'arch 1944. 

CHARGE !Is Violation of the 96th Article of ·rrar • 

.Specifications In tra t Second Lieutenent Roland ··.{. Benjamin, 
Thirc! Infantry, attached to T:iirteenth Col".lpany, }'irst 
Student Training Reement, The fofantr.r School, :?ort 
Benning, Geori;ia, was at Phenix City, Alabama, en or 
about 4 ;.iarc"'. 1944, drunk and •disorc1erly in uni.form in 
a public place, to vd.t: The r'.a.ytag Club. 

http:Benjam.ui
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He- plea.de~ not gu.i.1ty to·, and was .found g.iilty of, all, of the Charges 
~nd Specifications •• No ·evidence or· previous convictions was intro- · 
duced at the trial. He ?6S sente?J.ced to be dismissed th9 semce and 
to forfeit all pay and &.llowances due or to become due. The reviewing .. 
authority..approved the sentence and forwarded the record of trial ·.for: 
action. under Article of Vfar 48. · 

.3. The canpetent evidence of record may be summarized as foli~s1 

Charge I 

F. Van Benthuysen in his capacity as vice president of The 
· Homestead Banlc, of Columbia, Soo.th Carolina, made two bank- loans to 
accused; one of ,200.00 on 2 October 191+3, and a further loan of $75 .oo 
on 11 October 1943; for which accused executed two promissory notes; 
in the first he promised to pay off· the $200.00 loan in two install
ments of ~100.00 ~ach on 2 November 1943 and 2 December 1943, and in 
the second note he agreed to pay the $75.00 loan in full on 2 November 
1943. Because accused did not nake any payments on the due dates as 
pro'llised ~ Hr. Vnn Benthuysen wrote h:im four dunning lettars, the first 
on 17 1Jovamber 1943, two more on 6 and 15 December 1943, and finally 
on 7 January 1944. A copy of"Mr. VJ.n Benthuysen 1 s letter of 15 December 
1943 was sent to accused I s corrnna.nding officer., the Commanding General 
of the 100th Division. On 4 Jamary 191.4 the bank received a telegram 
arx:i a letter fro:!t.accused (Pros. Ex. 2; R. 6). This letter, dated 4 
Januar.r 191,4, reads as follo,fs: · 

"It is requested that I be granted an e;ictension on rr"..f 

loan:. Due to unforeseen events I have not been able to nake 
the payments as I {lt first t.~ou~ht possible. 

11.A.t present I am waiting for Yfl:Y monthly check to arrive 
fro."! Camp Butner, N. c. wh..e.re I am now stationed, and will 
start payment en the loan as soon as ·it arrives. 

"Thank you ag3.in for yoo.r kind help, a.no I wish to ex
press my. regret tha. t I .have not, been able to keep rrry part 
of the ·contract. n (Def. ~. D; R. -31) 

The bank approved arrange!'llents ma.de by a !irajor Jack A. Goodman 
of Fort Benning, Georgia, allowing accused to m!lke payments on bis 

. indebtedness :in anot:!::er manner than that called for by the original · 
agre~etits. The time or terms of this new contract are not in evidence. 
F.inal payments thereon vrcre _made as follows s .on 13 January 1944 he 

· paid $75.00; on 4 February 191):, $125.00, and m 9 }arch 1944, :'.>88.25, 
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a total of $288.25 which includes :interest (Pros. &. 2~ R•.6). ?-2°. 
\'an Benthuysen cannot furnish the promissory notes in question because 
·they were returned to the maker (the accused), :ifter paY'Jlent thereon 
vas finally canpleted · on 9 1-t..rch 1944. · · · 

Charge II 

About lli40 p.m. on the night of 3 Ii'.J._rch 1944 Corporal Harry 
J-~ Eibel, a military policem9.n (R. 6), acting on the personal report 
of a chi.lian, went to the Haytag Club in Phenbc City, Alabama, located
at 14th Street and 3Td Av~nue (R. ~), where he saw accused in .full 
uniform standtn5 right in the doorway (R. 14), or in front of the club, 
and observed"his condition ,;;as not normal" (R. 7); "he was in ~ drunken 
condition, too drunk to be ,in the street" (R. 12); he was boistc:-ou.s · 
and loud (R. ·12.) Eibel approached and asked if he l"rould like Eibel to 

·· call a cab for him. A.ccused inquired the time and Eibel told him it 
was -12145 a.m. (4 March), A.cc~sed then said ,it wasnit curfew time an1 
he d~.dn I t have to leave (R. 7). Eibel said he was referring to his 
condition and not to curfew time, to which accused replied 11you can 
zo to hell 11 (R. 8), and turning, s_taggered back ~the club (R. 11). 
Eibel followed, told him he was under arrest and directed accuse~ to 
accompany him to Military Police Headquarters. Acc~sed -re.fused' (R. 8). 
Accused was dressed in full uniform including blouse but m:inus a hat 
(R. 8) and was wearing the 3rd Infantry insignia. (R. 7). He was then 
attached to the First Stu.dent Training Reg.i.ment, (R. 7). Eibel phoned. 
H.ilitary Police Headquarters for a car. Vlhile__waiting for i'bs arrival, 
accused kept wandering iri and out (R. 13) of the club and 'B\u!i.ping into 
people leaving the club (P.. 9, 13, 14). He could not stand erect, he 
stagE;ered, his voice was thick and he was drunk ·(R. 9). When a Corporal 
Kine and a captain frcm the 4th Infantry, who was on M.P. duty that night, 
arrived with a .c-:1.rr~ll, the car:tain advised accused to get in. He 
atte!:!pted to do so b1.tt as he was about _to step in he stumbled, a.nd h'ibel 
had to catch him to keep hi~ from falling (R. 8, 15). They then drove 
to the office of the Assistant Provost Narshal in Colu.~bus, Georeia, 
and turned the accused over to Capt~tn Lynch (R. 8). Corporal"King, 
also o.n ?~.P., corroborates Corporal Eibel' s st'iternent that on this 
occas:i.on accused was drunk (R. 15) and stacgering (R. 16). Corporal 
K:ing states that when accused had his foot on the rmming board of the 
carryall he fell a§':ainst the seat. 'l'his running bvard is higher than . 
that on an ordinary automobile (R. 17). It was·about 12:l,5 or 1:00 a.m. 

,when accused arriveC: at police hea·"quarters in Columbus. ca,tain L~mch 
asked him ·.mat +,ha trouble was at the 'faytag Club. Accu::;ed told hi1 to 
wait a Vlhile, tr.at he would talk to hir.l later. Captain Lynch repeated 
the question about a minute later but accused refused. to .::.nswer (h. 19). 
At that t:iJne accuse1 st.J.~gered, his breath smeJled of whisY.ey and 
Capta:in Lynch testifies that he was drunk (R. 20). His voice wa~ normal 
and his clothes '.',ere not disarJ·..:::.nged, nor ,;,cl.s he unruly or. disrespectful 
(R. 20, 21), but his intoxication h~c resulted in impairin; his p~ysical 
facultic::.. (R. 22). · 1; 

- :i -
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Mr-. Orie .3tewart, employed as the floor man at the H:iytag 
Club, who knew accused just by his face and not by name, 'observed 
hL11 for three or four hours (R. V) in the club on the night of 3 . 
~,arch 1944 (R. 23) and, in his opinion, accused was drink:ing "pretty 
heavy" (R. 25) and was "slightly intoxicated" (R. 26); more so than 
the averaee person coming out of the club. He spoke in a thick tone. 
He had seen accused once or twice in the club durine the three weeks 
prior to 4 Unch {R. 2.J). 

Hrs. Dorothy Stewart, the check room girl at the Haytag Club, 
who has known accused for about two months, ·states he had been com:ing 
in the club once or twice a month. She checked his cap on the niiht 
of 2 1-arch. She saw him_ when he left at curfew time, and later. when 
he came back in with the M.P. ·"He wasn It loud or bothering to anybody" 
(R. 29, 30). -

I 

Second Lieutenant'Robert·J. Eade, 103rd Infantry Division, 
Camp Howze, T8X?,s, testified by· deFosition that he was in the co:npa.ny 
of a·ecused on the ni:Jit. of 3 larch 1944 at the 1,ayta.g Club frcm:.about 
8:00 p.m. until 1:00 a.m. on 4 1:Rrch.' He saw accused drink abo~1t one 
half a pint of an intoxicant during that time· wht:!h nade him- slightly 
intoxicated a.nd he becarae boisterous but T(cls·not disorderly•. He was 
not drunk when the military police took him into custody but only 
boisterous~ · ' · 

It was stipulated by the defense and accepted by the court 
that, 

11 item 15, Record of Service., From 66-1 pertaining to the 
accu~ad reads as follows a Student Officer, OPS, Camp 

, Croft, .s.c.; 28 !JJ.y 1943 to 3 July 1943, Very Satfaf'l.ctory; 
- · · MorUi.r-F19.toon Leader, Company 1H'; 338th Infantry, 5 July 

1943 to 21 September 1943, Eiccellent; Heavy Weapons Platoon 
Leader,' Company 1 !-:1 , 399th Infantry, 22 September 1943 to 
7 November 1943, E>ccellent; Heavy Weapons Platoon Officer, 
Company 1}.!1 ,' 3rd Infantry, ll Nove:nber .1943 to 13 December 
1943, Excellent. 0n· 13 December 1943 he .was placed on 
detached service as a student _officer at The Infantry School. n 

,. 

- . It was further stipulated that ~olonel Philip H. Kron, 
~ecretary of the Academic Department of The Infantry School, ,vould 
testify as to the record o:f; accused as an Officer Candidate and as 
a student in ,the Officers Communication Course of that School as 
shown in Defense Exhibits B ancL C. It was further stipuhted that 
!11" •• Van Benthuysen .would identify Defense EY.hibit D, accused I s letter 

· to The Ho:nestead Ba.rue, Columbia, South Carolina, dated 4 January 1944 
(R. 31).. . - . -
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Having been informed of his ri~hts as ·a witness in. his .own·· ··:·~ /
behalf by the law .!l'Bmber :in open c·rurt, accused elected. to i-emain ' .. - ..; 
silent .(R.. .32) • · · · 

5. •. Comment - Charge I · ....' :.,:, 

: Accuseq ·executed in favor of the Hanestead Bank·of Columbi~., ~ 
S~th Carolina; two promissory notes, the first.in the su,n of $2'JO, ·.. · 
dated :f-~tober 1943, payab_ls in two equal instalL-:ients on 2 Uovember 

. and 2 December 1943 respectively; the second in the sum of $75 .oo;:. 
dated 11 Octobe;r.1943, payable in full on ·2 Uovemper 1943. Acoused 
defaulted on both notes, made no attempt to renew them and _ignor-ed . 
!our letters conceniing payment of these notes addr.essed to him by .. .: 
the bank durfi>.g the period between 17 November 1943 and 7 January 1944 • 
..\ copy of one· of' these letters, dated 15 December 1%3, was sent by· 
the bank to accused I 8 Divis;on Comm'.inder throUG,11 mllitarycha.nnels; • 
thus. brinong his delinquency officially to the latter's attention. 

, If accused had, intended to me.et his w:;-itten obl;igations in eood faith 
he should have paid, either partly or in full., or in sane honorable 
I!la.nner arranged ..far· a .po.stpone:ment of payl!le?lt, this note of ll October 

·. for $75'.00 on 2 November and also paid $100, as ha agreed, on account 
· of his note of $200 dated· 2 October. Although _accused drew his Army . 

pay of i157.50· per month for. the next three months, October, November 
and December 1943, after making the notes in question, he made no pay~ 

·ment on ·either of them until· 13 January 1944., on which date he sent · 
the bank $75.00.' Both notes were then over two months p<3.st due. The 
vice president of the bank 0 who handled these loa.ns testified by cj.eposi- · 
tion that he approved 11 subsequent arrange~ent.s" allowing accusep. to 
make payments on ·this indebtedness '1in another manner than was called 
for by the original ae;reement 11 , which arrangements were ma.de by a 
}~jor Goodman of ::Cort Benn:ins, Georgia. It was not until 9 March 1944, 
or three:. and four months respectively after the original dates, that 
these notes were paid in fall, The record is silent as to the time 
or tenns of the new arrang9!!lents but ths cfficial inYestization papers 
with the record, vmich wer.e in the trial judge advocate• s possession 
at the time of the trial but, not offered in evidence, disclose that to 
Mr. Van Benthuysen' s letter of 12 January 1944 addressed to Major. 
Goodman of The Infantry School at Fort Benning, there is attached a 
postscript which reads as follows1 ·• · 

11p.s;;·Since·w.riting the above letter, I have just received 
you.t' letter together with money order for '.375.00, for which 
we wish to thank you. After crediting the above remittance, 
this· leaves a balance of ,213.25 and if Lt. Benjamin ·vmishes 
he ma;r pay this tn3.25 the first week .in February and-the 
balance of ~100,00 the first week in JS.arch 1944," , 

5 
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This explana. tion off t."10 record makes intelligible the vague reference 
tO: the 11new arrang~ment" cited in the _record of trial. 

The mere failure by an officer to keep lu.s 1promise to pay a 
debt is not a dishonora_ble act in violation of Article of War 95 unless 
the promise to pay is !!lade with a false or fraudulent purpose or unless 
tpe failure to pay is characterized by a fraudul'ent design to evade · 
payment C:l?P• 22 and 106 Jan.-June 1942 and J:uJ.y 1942 Bul •. Ji\G); It 
is evident that the accused was financic!.lly able to make- at least a 
substantial partial payment on account of the notes in question. Fail
ure to meet his obligations to. the extent his income peI'!!l:l.tted· wa:s 
dishonorable (C.M. 228894 (1943)). T:us officer's conduct in this 
respect does violence to Army standards of ho~or; it would,a~fect the 
credit standing of other officers whc oight attempt to s~cure a loan 
at the same bank,' and is characterized by a clear purpose to evade 
payment of a financial oblig2.tion when it is obvious that accused had 
the potential reeans available to do so. 'Accused's conduct evidenced 
a dishonest puI?ose a.nd intent to evade paym~nt of these debts. The · 
evidence is legally ~ufficient to suwort the finding as to Charge I. 

. -
The staff judge ad'l{oc.:o.te in his review advises the reviewing 

authority that since 11the original agreement to pay as alleged in the 
Specification was changed by a subsequent aereement and that the :indebt
edness was paid in full in acco:r;:dance with such subsequent agreement" 

-the ev1-dence is, therefore, insui'ficient· to sustain the f:indings as 
to Charge I. The reviewtng authority evidently did not agree with 
this view, as he did not disapprove the findµig a~ to Charge I and 

'.approved the sentence. The Bos.rd of Review concurs with the reviewing 
authority for the reasons set forth above. 

Cormnent - Charge II 

The testimony of two enlisted members of the j,filitary Police 
Depirtment, Corporals Eibel and King, plus the testimony of the Assistant 
Provost :Marshal of Columbus, Georgia, clearly establish beyond a rea
sonable doubt that accused was, while dressed in full. unifonn, drunk 
b~th in and /:I. t the· entrance ~o the Maytag Club in Phenix City, Alabama, 
cm, the_ night of J -March 1944. He· staggered, his voice was thick, he 
told Corporal Eibel, who tried to get him off the .puolic street, to. 
go to hell and ha .stumbled when loaded into a vehicle by the military 
police who were sending hint to the police headquarters. When he 
arrived at the police station he _refused to give ,t,he' Provost 1/arshal 
·any explanation of his conduct. Thlt official, Captain Lynch, smelled 
whiskey on his breath and was of the opinion he was then drunk to a 
degree which im~ired his-physical faculties. · He had .been, in the 
opinion of the !loor manager of the Maytag Club, drinlq.ng heavily 
while in the club on that night and became. "slig}J.tly :intoxicated" as 
evidenced by ~he fact trat he spoke in a thick tone. The cumulative 

6 -
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· effect of this evidence compels the conclusion th9.t he ~s ~rossly 
drunk at the time and place alleged. 

The allegation that he was disorderly in lmiform in a public 
place is supported by uncontradicted testimony that, as he kept wan
dering m and out of the Mayta~ Club,he bumped into various irxlividuals 
who were on their way out and tha. t · on the outside of the club in the 
public street he was objectionably boisterous and loud. He refused to 
acco:npany the U.P. and told him to go to hell. His conduct attracted 
~ attention of patrons of the club. The evidence as to this Charge 
is legally sufficient to sustain the findings. 

6. · Vfar Department records disclose that this officer is now 25 
years.~,Qf,ag~,and was born at Berlin, Vermont. He finished grammar 
school and graduated from high school in 1936 'at Montpelier.-, Vermont. 
He has worked as a clerk for· a grocery store and a florist shop, am 
has been a. bell hop and clerk in a hotel. He has been married and is 

·. divorced and has no children. He enlisted in 1939 and, raving reached 
the grade of technic:il sergeant, was sent to Officers Candidate School 
at Fort Benning, Georgia, in 1942, fro!ll which he was ccmmissi'oned a 
second lieutenant, A.rmy of the United States,· in J.by 1943. 

: ?. The court was legally constituted. No errors injuriously 
af.fecting the substantial rights of the accused wsre committed during 
the trial. In the opinion of the Board of Review tlle record of trial 
is le:;ally sufficient to support the findinGs of guilty of Char~e I 
and its Specification and of Charge II and its Specificaticn, arid 
legally sufficient to support the sentence and to warrant confirnation 
of the sentence. A sentence of dismissal is mandatory upcn ccnvictian 

.. of.. a ..vio.J,ation of Article of "i'far 95, and is authorized upon conviction 
of a violaticn of A.rticle of 'Jar 96.

;t··' . . ' 
~~~ Jucge Advocate. 

&.:.a·-·- .A J,Ote &IL{, Jud;;e ..\dvocate. 

~ Jud;;e advocate. 

; .:'/ 
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lst Ind. 

war l)epartment, 'J.A.G.o., 22 MAY t944 - To the Secretary of War. 

l. ·Herewith transmitted. for.the action or the President are 
. the reeord or trial and the opinion of the Board or Review 1n the 

case or Second Lieutenant Roland :M. Benjamin (01319896), 3rd Infantry, 
·attached to lJth Compaey, First Student Tra:injng Reg:ilnent, The Infantry 
School. 

2. I concur in the opinion or the Board of Review that the 
record of trial is legally sufficient to supµort the findings or 
guilty or all or the Charges and Specifications· and the sentence and 
to warrant confirmation of the sentence. I recommend that the sen
tence be confirmed but that the forfeitures be remitted, and that 
the sentence as thus modified be suspended during good behavior. 

3. Inclosed are a draft or a letter for your signature, trans
mittixlg the record to the President for his action, and a form or 
Executive action designed to carry into effect th~ reconnnendation 
hereinabove made, should such action meet with approval. 

~~ ~CJ... 

1.Jon C. Cramer, 
uajor General, 

Tne Judge Advocate General. 

3 Incls. 
l - Record of trial. 
2 - Dft. ltr. sig. of s/w
3 - Op. Bd. of Rev. 

w/JAG Ind. 

(Sentence confirmed but forfeitures remitted. Execution suspended. 
G.C.M.O. 316, 19 Jun 1944) 



WAR DEPJ.Rn!ENT (299) 
Artry Service Forces 

In.the Office of The Judge Advocate General 
Washington, D. C. 

·sPJGV 
CM 254692 

UNITED STATES 

v. 

Technicians Fifth Grade 
ROBERT W"iA.R (345351.32) 
and EDKER RILEY (34519028), 
Privates First Class BRITT 
BALLARD, JR. (33224399), 
MARION J. GOLDEN, JR. (3454l565), 
and WilRJE GREEN (.3461959.3), 
Privates JOHN T. BROOKS (.32205868), 
NORMAN BROUGHTON (.34569541), WILLIAM 
BUCKINGHAM (3.35196M), EDWARD CURRIE, 
JR. (.344681.36), JAME'S EVANS (.3.3390494)
WILLIE L. HAGGARD (.34619786), NATCHEL 
HARPER (.34555332), OZZ1E HILL 
(.34534260), HARRY L. JAMES (3.3644698), 
FRANK NEWBORN (38505862), NATHANJEL 

) 
) 
) 
) 
) 
) 
)) 

) 

)'l 
) 
) 

) 

) 
PA.TE (34011+020), BEN·WILSON (36394643) ,) 
and LEE R. WRIGHT {32804272), all or ) 
447th Quartermaster Troop Transport ) 
Company, and Privates BELEVA P. BAILEY ) 
{32085439), JAMES A. BARBER (.34251020) ,) 
JAMES H. PHIFER (34252027) , ALBERT ) 
SHUMAKER (.34100443), and ALONZO WRIGHT·) 
(34006067), all o:r 448th Quartermaster ) 
Troop Transport Company. ) 

. ) 

~ 
) 

~ 

2. 6 MAY \944 

) CALIFORNIA-ARIZONA MANEUVER AREA 

Trial by G.C.M., convened at _ 
Yu.ma, Arizona, 20 and 21 March 
1944. Ballard, Brooks, James 
and Newborn: Acquittal; 
Haggard: Disapproved; Lamar 
and Cunie: To be shot to 
death with musketry; Shumaker, 
Evans and Broughton: Dishonor
able disehar~ and confinement 
:ror :rif'teen (15) years; Alonzo 
Wright and Pate: Dishonorable 
dischar~ and confinement for 
ten (10) years; Green: 'Dis
honorable diseharr and confine
ment for eight {8 years -
Disciplinary Barracks. Harper 
and Bailey: Dishonorable dis
charge (suspended) and conf'ine
ment for f'i:rteen (15) years; 
Golden and Lee R. Wright: Dis
honorable discharge (suspended) 
and confinement for ten (10) 
years; Phifer, Hill, Barber and 
Buckingham: Dishonorable dis
charge (suspended) and conf'ine-

.ment for eight (8) years. 
Wilson and Riley: Dishonorable 
discharge (suspended) and con
finement for f'ive (5) years~ 
Ninth Service Command Rehabili
tation Center, Turlock, 
California. 

OPINION of the BOARD OF REVIEW 
TAPPY, KIDNER and HARWOOD, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the soldiers named above and submits this, its opinion, to The 
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Judge Advocate General. 

2. The accused were tried upon the tollowing Ch8-rges and Specifi
cations: 

CHARGE Ia Violation of the 66th .Article of War. 

Specification: In that Technician Grade 5 Robert Lamar, 
Technician Grade 5 Edker Riley, Private First Claes 
Britt Ballard Jr., Private First Claes Marion J. Golden 
Jr., Private First Class Wince Green, Private John T. 
Brooks, Private Norman Broughton, Private William 
Buckingham, Private Edward Currie Jr., Printe James 
Evans, Private Willie L. Haggard., Private Natchel Harper, 
Private Ozzie Hill, Private Harry L. James, Private 
Frank Newborn, Private Nathaniel Pate, Private Ben 
Wilson, and Private Lee R. Wright, all or the 447th 
Quartermaster Troop Transport Company, and Private 
Beleva P. Bailey, Private James A. Barber, Private 
James H. Phi.fer, Private Albert Shumaker and Privat..a 
Alonzo Wright, all or the 448th Quartermaster Troop 
Transport Company did, at 4th Quartermaster Battalion 
(Mobile) Area, Pilot Knob, California on or about 10 
March 1944, voluntarily join in a mutiny which had been 
begun in the 4th Quartermaster Battalion (Mobile) Area, 
Pilot Knob, California, against the lawful military 
authority or First Lieutenant Robert B. Gilbert, the 
·Colllllandi.ng Officer of 448th Quartermaster Troop Transport 
Company and First Lieutenant E. John Butler, the Command
ing Officer ot 447th Quartermaster Troop Transport Company 
and Major Burton K. Philips, it!ajor Harry T. Thelen, both 
of 4th Headq\.18.rters and Headquarters Detachment Special 
Troops, California-Arizona Maneuver Area, and did, with 
intent to override for the time being, in con~ert with 
sundry other members ct the said 447th Quartermaster Troop 
Transport Com~ and 448th Quartermaster Troop Transport 
Company ot the 4th Quartermaster Battalion (Mobile) 
assembled on the Battalion Area, refuse to disperse and 
heed any lawful order to that effect. 

CHARGE IIs Violation of the 89th Article of War. 

S~ci;ication: In that Technician Grade 5 Robert Lamar, 
Technician Grade 5 Edker Riley, Private First Class 
Britt Ballard Jr., Private First Class Marion J. Golden Jr., 
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Private First Class tiince Green, Private John T. 
Brooks, Private Norman Broughton, Private William 
Buckingham, Private Edward Currie Jr., Private James 
Evans, Private Willie L. Haggard, Private Natchel 
Harper, Private Ozzie Hill, Private Harry L. James, 
Private Frank Newborn, Private Nathaniel Pate, Private 
Ben Wilson, and Private Lee R. Wright, all ot the 447th 
Quartermaster Troop Transport Company and Private Beleva 
P. Bailey, Private James A. Barber, Private James H. 
Phifer, Private Albert Shumaker and Private Alonzo 
Wright, all of the 448th Quartermaster Troop Transport 
Company, 4th Quartermaster Battalion (Mobile), being 
with 447th Quartermaster Troop Transport Company and 
448th Quartermaster Troop Transport Company, both of 
the 4th Quartermaster Battalion (Mobile), Pilot Knob, 
California, did, at 4th Quartermaster Battalion (r.obile) 
Area, Pilot Knob, California, on or about 10 March 1944, 
commit a riot in that they, together with certain other 
soldiers to a number or about seventy-five (75), whose 
names are unknoun, did, unlawi'ully and riotously, and 
in a violent and tumultous manner, assemble to disturb 
the peace or the 4th Quartermaster Battalion (Mobile), 
Pilot Kncb, California, and having so assembled, did, 
in the area or the 4th Quartermaster Battalion (Mobile), 
unlawfully and riotously assault First Lieutenant Robert 
B. Gilbert and Staff Sergeant Charles H. Graham, both of 
the 448th Quartermaster Troop Transport Company, both being 
then and there present in the execution of their duties, 
by pushing and knocking to the ground the said First Lieu
tenant Gilbert and striking, beating and knocking to the 
ground and kicking said Staff Sergeant Graham, to the 
terror and disturbance of the .members of the 4th Quarter
master Battalion (Mobile) and certain other members present 
ot the 4th Headquarters and Headquarters Detachment Special 
Troops, California-Arizona Maneuver Area, all at Pilot Knob, 
California. 

Each accused pleaded not guilty to each Charge and Specification. Ac• 
cused Ballard, Brooks, James and newborn were found not guilty of all 
Charges and Specifications and accused Lamar, Currie, Alonzo Wright, 
Shumaker, Harper, Evans, Bailey, Broughton, Golden, Riley, Pate, Lee R. 
Wright, Phifer, Hill, Barber, Buckingham, Green, Wilson and Haggard 
were tound guilt7 or all Specifications and Charges. Evidence was intro
duced of one prior conviction of accused Alonzo Wright and one prior 
conviction of accused Hill. The following sentences were imposed upon 
the accused, viz: 
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La;nar and Currie - Each to be dishonorably discharged the serv
ice, to f'orf'eit all pay and allowances due or to become due, and to 
be shot to death with musketry. 

Alonzo Wright, Shumaker, Harper, Evans, Bailey and·Broughton -
Each to be dishonorably discharged the service, to forfeit all pay 
.and allowances due or to become due, and to be confined at hard labor 
at such place as the reviewing authority might direct for the term of' 
his natural life. 

Golden, Rile:y. Pate and Lee R, i7right - Each to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to 
become due, and to be·confined at hard labor at such place as the 
reviewing authority might direct for twenty-five years. 

Phifer, Hill. Barber. Buckingham and Green - Each to be dishonor
ably discharged the servioe, to forfeit all pay and allowances due or 
to becolll8 due, and to be confined at hard labor ~t such place as the 
reviewing authority might direct £or twenty years. 

Wilson - To be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due, and to be confined at 
hard labor at such place as the reviewing authority might direct for 
ten years. 

Haggard - To be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard labor 
at such place as the reviewing authority might direct for five years. 

The reviewing authority took the following action with respect to 
the sentences: 

Lamar and Currie - Approved the sentences but recommended each be 
commuted to dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor·ror twenty years, 
and forwarded the record of trial for action under Article of War 48. 

Alonzo Wright - Approved the sentence but reduced the period of 
confinement to ten years, designated the United States Disciplinary Bar
racks, Fort Leavenworth, Kansas, as the place of confinement and forwarded 
the record of' trial for action-under Article of War 50-}. 

Shumaker, Evans and Broughton - Approved the sentences but reduced 
the periods of confinement of' each to fifteen years, designated the 
United States Disciplinary Barracks, Fort Leavenworth, Kansas, as the 
~lace of confi~ement an~ forwarded the record of trial for action under 
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Article or War 5~. 

Harper and Bailey - Approved the sentences but reduced the period 
or confinement or each to fifteen years, ordered the sentences as thus 
modified duly executed, but suspended execution or each dishonorable 
discharee and designated as to each the Ninth Service Command Rehabili
tation Center, Turlock, California, as th~ place of confinement. 

Golden and Lee R, Wright - App~oved the sentences but reduced the 
period of confinement of each to ten years, ordered the sentences as 
thus modified duly executed, but suspended execution or each dishonorable 
discharge and designated as to each the Ninth Service Command Rehabili
tation Center, Turlock, California, as the place of confinement. 

Riley - Approved the sentence but reduced the period of confinement 
to five years, orcered the sentenc~ as thus modi!ied duly executed, but 
suspended execution of the dishonorable discharge and designated the 
Ninth Service Command Rehabilitation Center, Turlock, California, as the 
place of confinement. 

Pate - Approved the sentence but reduced the period of confinement 
to ten years, designated the United States Disciplina?7 Barracks, Fort 
Leavenworth, Kansas, as the place of confinement and forwarded the record 
of trial for action under Article of War 50t. 

Phifer, Hill, Barber and Buckingham - Approved the sentences but 
reduced the period of confinement of each to eight years, ordered the 
sentences as thus modified duly executed, but suspended execution of 
each dishonorable discharge and designated as to each the Ninth Service 
Command Rehabilitation Center, Turlock, California, as the place or 
confinel!lent. 

Green - Approved the sentence but reduced the period of confinement 
to eight years, designated the United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, as the place of confinement and forwarded the record 
of trial for action under Article or War 5(}-}•. 

Wil§on- Approved the sentence but reduced the period of confinement 
to five years, ordered the sentence as thus modii'ied duly executed, but 
suspended execution of the dishonorable discharge and designated the 
Ninth Service Command Rehabilitation Center, Turlock, California, as the 
place of confinement. 

Haggard - Disapproved the sentence. 

3. · . Competent evidence introduced by the prosecution shows that 
at approximately 1630 hours on lO March 1944, a shot was fired in the 
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vicinity or the orderly room of the 448th Quartermaster Troop Transport 
Company, Camp Pilot Knob, California, and that1,2ry soon thereafter a 
crowd of soldiers from the 448th and 447th Quartermaster Troop Transport 
Companies {both apparently negro companies), variously estimated as 
composed of' from 30 to 150 men {R. 16, 32, 63, 84), gathered at the 
bead or the company street of the 448th Company (R. 45, 50, 88, 95, 101). 
The shot had been fired by Staff' Sergeant Charles H. Graham, colored, 
acting first sergeant or the 448th Compa.ny, and had struck a colored 
soldier apparently resisting arrest who was thereupon removed in a 
truck (R. 44, 56, 80, 88). · . 

After the shooting, Sergeant Graham made his way from the orderly 
room to battalion headquarters tent, also identified as the command post, 
a distance of some 150 to 200 feet, followed by First Lieutenant Robert 
B. Gilbert, company commander of the 448th Company, and then by the crowd 
of men (R. 16, 32, 50, 56, 63, 81, 85, 88, 101; Pros. Ex. A). Lieutenant 
Gilbert held up his hands "trying to stop the men and telling them to get 
back" (R. 101). Apparently he had them halted momentarily but they again 
surged forward toward battalion headquarters, contrary to his directions, 
when their ranks were swelled by the addition of newcomers from the 447th 
Company (R. 101). Accused Riley, Green, Pate, Evans, Shumaker, Lee R. 
Wright, Golden, Currie, Buckingham, Hill, La.mar, Phifer, Harper, Broughton 
and Viilson were in the crowd as it rolled on to battalion headquarters
(R. 102). One member of the crowd had an axe or hatchet and another had 
a saw (R. JIJ, 65). 

Second.Lieutenant Ernest A. Hampton, executive officer of the 447th 
Company, approached the c~owd of men and issued orders that all men of 
his company return immediately to the company area. He also had the 
first sergeant blow a whistle from the company area in order to recall 
the men (R. 107). All of' the accused who belonged to the' 447th Company, 
except for &ccused Haggard, were identified by the lieutenant as members 
of the crowd and none of them so identified obeyed his order to return to 
the company area (R. 107, 108). 

At battalion headquarters tent there was an inspection team from 
4th Headquarters Special Troops, checking service records (R. 49, 80) • 
.It was composed of several white officers, including Major Burton K. 
Philips, V;ajor Harry T. Thelen, Second Lieutenant Arthur J. Richards," 
Second Lieutenant Don D. Fowler, a Lieutenant Stein and some five or 
six white enlisted men {R. 16, 17, 33, 51). As Sergeant Graham entered 
·the battalion tent the above-named officers, joined by Lieutenant Gilbert 
and eventually by Lieutenant E. John Butler, company commander or the 
447th Company,. lined up in front of the entrance facing the approaching 
crowd (R. 17, 33, 53, 63, 64, 81, 82). Major Thelen, Major Philips, 
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Lieutenant Gilbert and Lieutenant Butler all issued various orders 
to the men to go back, "to break it up", to return to their company 
areas (R. 33, 34, 53, 54, 57, 65, 70, 96, 100). A few did so but 
the majority of them refused (R. 46, 54, 61, 62, 96, 100). The crowd 
of men pushed and surged about the entrance to the tent muttering, 
cu.rsing, shouting at Sergeant Graham and creating a considerable 
disturbance (R. 23, 34, 51, 57, 61, 84, 86). Accused Currie, Shumaker, 
Barber, Phifer, Lamar, Golden, Lee Wright, Buckingham, Wilson, Hill, 
Riley, Green, Harper, Broughton, Pate and Evans were in this milling, 
noisy crowd (R. 26, 34, 52, 53, 59, Y,, 75, 86, 95, 97, 98, 99, 102, 
105, 106). Accused Currie and Lamar were at the front ot the crowd 
and passed remarks to the effect that they should "get" Sergeant Graham; 
that a man who shoots his own color ought to be killed (R. 51,·52, 54, 
75, 97, 99, 103). Both of them were angry and upset and were urging and 
encouraging the crowd (R. 99). Accused Lamar, shouting and noisy, stepped 
inside the tent and asked why the soldier had been shot (R. 64, Y,). He 
was heard to cry out, "that mother fucking son of a bitch from !Jississippi 
should be bung. Let's get him" (R. 64, Y,, 95). Accused Lee Wright was 
heard to remark, "Let's get that Mississippi sucker" or-words to that 
effect (R. 87). Accused Hill, Riley and Golden were observed in the' 
forepart or the crowd (R. 95, 98, 105). Accused Pate angrily shouted, 
"Them God damned lieutenan~s were up there defending the sergeant" 
(R. 103). Accused Bailey went to the rear of the tent and called to 
Sergeant Graham to come out, stating, "we are goin·g to take care of 
you" (R. 17, (I), 72, 7J). He entered and reached to grasp the 6ergeant's 
arm as the latter sought protection behind Corporal Harr7 "ii. Stanley, 
one of the members of the inspection team (R. 17, 18, 81). About this 
same time someone in the crowd shouted 1let's get him" and the crowd 
began to sift into the tent through the line of officers (R. 34, 35, 
53, 57, 61, 64). 

Sergeant Graham then slipped under one side of the tent and couunenoed 
running toward several autos parked near the officers' tents, a distance 
of approximately .300 feet, with the crowd of men in bot pursuit (R. 19, 
.34, 35, 58, 59, 64, 65, 68, 81, 96, 104). Sticks and stones were thrown 
at the sergeant as the crowd ~ve chase (R. 19, 58, 59). Among the 
pursuers were accused Bailey (R. 19); accused Shumaker who, when stopped 
in progress by Lieutenant Gilbert and told to go back, picked up a rock 
and hurled it at the fleeing sergeant (R. 35); accused Wilson who was 
trailing the pack and was not observed doing or saying anything (R. 87); 

. accused Lee Wright who was in the middle of the pursuing crowd (R. · 87); 
and accused Hill, Harper and Pate, the first mentioned accused being well 
forward among the pursuers (R. 105, 106). Lieutenant Gilbert tried 
unsuccessfully by word and action to stop the chase and halt the mob 
(R. 35). . . . 
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The sergeant was finally overtaken among the parked automobiles 
by- the crowd which now numbered somewhere between 50 and 75 men (R. 19, 
20, 96, 97). Cornered and screaming the sergeant was pelted with rooks 
by the angry crowd. Lieutenant Gilbert arrived at ~e scene almost 
immediately and the sergeant made his wq to him. Together they tried 
to stem the mob but the sergeant was promptly beaten to the ground.
He crawled between the lieutenant's legs and wrapped his arms about 
the lieutenant's ankles seeking protection .from the onslaught. Lieu
tenant Gilbert astride him attempted to ward orr the blows and kicks 
that were directed at the outstretched sergeant, shouting at the men, 
pushing them away and flailing his.arms. He was forced down upon the 
sergeant at least twice either .from blows or the pressure or the mob 
(R. 20, Z'l, 28, 35, 36,· 59, 62, 89, 96). Among the members or this 
mob were accused Bailey, Barber, Phi.fer, Alonzo Wright, Shumaker, Currie, 
Lee Wright, Buckingham, Pate, Golden, Green, Wilson, Riley, Evans, 
Broughton and Hill (R. 19, 36, 37, 46, 77, 90, 106). Accused Alonzo 
Wright and Currie were taking a most active partl the latter shouting 
loudly in the forepart or the mob (R. 42, 43, 46J. Accused Harper 
dealt the sergeant a kick in the stomach (R. 20, 43). Accused Barber 
and Phifer were observed shouting at the south end of the crowd (R. 48). 
Accused Lamar was creating considerable disturbance, although he did 
not physically assault the sergeant, exciting the crowd by his comments 
and stating that it 11 was bad enough having to fight this war without 
having to put up with this stuff too" until docile and sobbing he was 
conducted .from the scene by Major Thelen (R. 59-61). Accused Broughton 
struck Ser~eant Graham on the back or the head and then darted back into 
the crowd (R. 76, 90). Acoused Evans also kicked the sergeant (R. 96, 
97). A.ccuse<t Golden, Wilson and Currie were heard to r.ss remarks to 
the effect that the sergeant ought to be killed (R. 90. 

Lieutenant Helbig or the 446th Compacy-, Major Thelen, Lieutenant 
Nathan Newman, company commander or the 445th Company, and Lieutenant 
Butler hastened to the scene and attempted to quell the disorder (R. 38, 
39). Lieutenant Ben Babcock, who was officer or the day, had seen the 
crowd gather at battalion headquarters and had hurried after it down to 
the officers I tent (R. 89). He forced his way- through the mob to Lieu
tenant Gilbert and the sergeant and, drawing his .45 caliber automatic, 
he brandished it before the crowd and forced them to fall. back (R. 39, 
89, 93) • While Lieutenant Babcock con.fronted the crowd with his drawn 
pistol, Sergeant Graham was put in Lieutenant Butler's auto and driven 
away- (R. 20, 39, 71, 89). 

The men then gathered around Lieutenant Gilbert and the other 
of'i'icers, demanding an explanation as to why Sergeant Graham had been 
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armed. The officers sought to reason with the men {R. 39, 76, 77). 
Accused Currie, shouting in a loud voice, stated that it was a poor 
officer who would arm a man like Graham (R. 40). Lieutenant Helbig 
ordered the men to clear the area and return to their companies which 
they did (R. 40). . . 

Sworn statements made by certain of the accused before the investi
gating officer, after their rights had been f'ull.y explained to them, 
were admitted in evidence without obje,tion by the defense (R. 109-113, 
115, 116, 119). Accused Bailey stated he heard the shot while he was 
playing cards, that 

nthe boys began to gather behind the sergeant and I 
goes to the Battalion Headquarters tent and the last 
I see of the sergeant he came out from the side of 
the tent and was running away. When he broke out I 
was coming out from in front of the tent. I wanted 
to make myself' conspicuous in front of the officers 
so that the7 could say that I had nothing to do with 
it. The last I saw of the sergeant was when he ran 
towards the officers tents." 

He further stated that he broke up a later gathering around Lieutenant 
Gilbert at the lister bag and was thanked by the lieutenant therefor 
(Pros. Ex. B). 

Accused Broughton stated he was taking a bath when he heard the 
shot fired. He put on his pants and undershirt, proceeded to the orderly 
room, learned what had happened, and 

"Tl:.en I goes to Battalion Headquarters. When I got
up there the place was .full of people and I see a 
grey Chevrolet leave out with my own eyes. Af'ter I 
seen the Chevrolet leave, the crowd came back to 
the compaey area" {Pros. Ex. D). 

Accused Barber stated that he was present when Sergeant Graham 
fired the shot which struck an enlisted man, Patterson, and that after 
the crowd gathered at battalion headquarters he 

"walked towards the crowd and saw the sergeant emerge 
from the side ot the tent. He ran towards some civil
ian automobiles, which was behind the otticers tents. 
I walked towara, the crowd and the Otf1cer ot the Day 
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came by withbi.s gun, a .45 automatic, which was still 
in the holster. I immediately stopped because I did 
not want to see aey more tragedy" (Pros. Ex. E). 

Accused Lee Wright stated that he heard the shot and when he 

"got up to the front of my area I noticed a big crow~ 
arowid Battalion Headquarters and when I got there I 
saw a man break out of :e&ttalion Headquarters and run 
towards the officers tents. The crowd was following 
him***• I started to go to my area but walked over 
towards the officers tents and met the crowd coming 
back" (Pros. Ex. F). 

Accused Shumaker stated 

"I was in the back of headquarters when they were beat
ing up Sgt Graham * * *• It looked like everyone in the 
company was up there. When they took Sgt. Graham away, 
I was standing by the two officers tents out towards 
the cars e.nd was crying. As far as hitting was concerned, 
I did not put a scratch on him. I was trying to keep the 
others from hitting him" (Pros. Ex. G). 

Accused Evans saw a soldier placed in a truck and he 

"caught up to the back of the truck and looked in and be
fore I got off, the truck was on its way and was at the 
guard house. I jumped off and walked back to where the 
crowd was gathering at the officers tents. When I got 
there I saw the officer of the day and another officer· 
putting a sergeant in an automobile" (Pros. Ex. H). 

In view of the numerous accused, a more satisfactory picture or the 
·compl,1.city of each accused in the offenses can be obtained from the fol
lowing resume of the prosecution's evidence as it pertains to each ac• 
.cused: 

Robert Lamu:. This· accused was a noisy participant in the crowd 
at battalion headquarters, remarkin~ with accused Currie th.at a man who 
shoots his own color needs killing (R. 52, 53, f:fi, 75). He stepped in
side headquarters tent to ask why someone had been shot, stating, ".that 
moth~r fucking.son or a bitch from Mississippi should be hung. Let's 
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get him" (R. 64). Angry and upset, "trying to urge the rest of the 
fellows along with him", he was heard to state at battalion head• 
quarters that they should "get" Sergeant Graham and kill him (R. 95, 
99, 102, 103). He was a noisy participant exciting the crowd at the 
officers• tents where he was heard to proclaim that it was "bad enough 
having to fight. this war without having to put up with this stuff too", 
until docile and sobbing he was conducted f'rom the scene by Major 
Thelen (R. 59-61). 

Edker Rile:r. This accused was in the crowd moving to battalion 
headquarters which refused to obey Lieutenant Gilbert 1s orders to stop 
and turn back (R. 102). He was in the van or the crowd milling around 
tha entrance to battalion headquarters (R. 95, 98) and was also a 
participant in the crowd which assaulted the sergeant at the officers• 
tents (R. 90). 

Marion J, C-olden. Jr. This accused was also in the crowd which 
moved on to battalion headquarters in violation of Lieutenant Gilbert 1s 
orders to stop (R. 102) and was in the van of the crowd at headquarters 
tent {R. 52, 53, 95, 98). He was one of the group at the officers• 
tents held back by Lieutenant Babcock1e drawn pistol (R. 90). He was 
heard to state that the sergeant ought to be killed (R. 90). 

Wince Green. This accused was in the crowd which proceeded to bat
talion headquarters, was in the crowd milling around battalion headquarters 
and was identified in the crowd at the officers' tents {R. 90, 102) • 

. Norman Broughton. This accused was in the crowd which proceeded to 
battalion headquarters and was in the crowd at the officers' tents where 
he was seen to strike Sergeant Graham a blow on the head and then duck 
back into the mob (R. 76, 90, 102). 

William Bµckingll{lm. This accused was in the crowd which proceeded 
to battalion headquarters, was in the crowd milling around battalion head• 
quarters and was in the crowd at the officers' tents (R. 75, 77, 102). 

Edward Currie. Jr. This accused was in the crowd which proceeded 
to battalion headquarters (R. 26, 52, 53, 75, 102). He was an~ and 
upset and was encourae;ing the crowd at battalion headquarters {R. 99). 
He took an active part in the proceedings and was one of the men who 
kept the crowd at a high pitch (R. 42, 43, 46). He was heard to state 
at battalion headquarters that a man who shoots his own color needs 
killing and that the crowd should "get" Sergeant Graham (R. 75, 97, 99, 
103). In the crOYid at the officers' tents he was heard to remark that 
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the sergeant ought to be killed. {R. 36, 37, 90). After the sergeant 
had been taken away Currie continued to shout in a loud voice and 
stated that it was a poor ot'f'icer who would arm a man like Graham {R. 40). 

James Evans. This accused was 1n the group which proceeded to bat
talion headquarters and was also in the crowd at the ofticers' tents 
where he was seen to kick Sergeant Graham (R. 34, 90, 97, 102). 

Natcbel Harper. This accused was in the group proceeding to bat
talion headquarters and was also in the crowd around the of'ficers' 
tents where he was seen to kick Sergeant Graham in the stomach {R. 43, 
102, 105, 106). 

Ozzie Hill. This accused was in the crowd which proceeded to bat• 
talion headquarters and was in the van of the crowd as it milled about 
it (R. 95, 98, 102, 105). He was also in the crowd around the officers' 
tents {R. 90). 

Nathaniel Pate. This accused wae 1n the crowd which proceeded to 
battalion headquarters and was also in the crowd at the officers' tents. 
He was heard to curse the officers, saying, "Them God damned lieutenants 
were up there defending the sergeant" (R. 102, 103). 

Ben Wilson. This accused was in the crowd which proceeded to bat
talion headquarters and milled about it, and was also in the crowd at 
the officers' tents {R. 86, 87, 102). He was heard to remark, ap
parently in reference to Sergeant Graham, that he was none of those 
tough sergeants; he needs killingn (R. 90). 

Lee R, Wright. This accwsed was 1n the crowd which proceeded to 
battalion headquarters and milled around it {R. 75, 86, 102). He was 
heard to remark, DI,et•s get that Ju.ssissippi sucker" or words to that 
eff'ect (R. 87). He was 1n the middle or the crowd which pursued the 
sergeant to the officers' tents and participated 1n that melee until 
driven back by Lieutenant Babcock (R. En, 90). 

Beleva P, Bailey. This accused went to the rear of battalion head
quarters tent, told Sergeant Graham to come out, stating, "we are going 
to.take care of' you", and reached to grasp the sergeant's arm who then 
sought protection behind one ot the whi"IB enlisted men (R. 17, 18, (;/} 1 72, 
73). He was also in the crowd which chased the sergeant to the officers' 
tents (R. 19). 

· J,ames A, Barber. This accused was in the crowd milling around bat
talion ~adque.rters and was al·o 1n the crowd which pursued the sergeant 
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to the officers' tents where he was observed shouting with accused 
Phifer (R. 34, 36, 37, 46, 48). . 

James H, Phifer. This accused was in tbe crowd at battalion head• 
quarters and joined the pursuit or the sergeant to the officers' tents 
.where he was observed shouting (R. 34, 36, 37, 46, 48, 102). 

Alberj( Shumaker. This accused also was in the crowd which moved on to 
battalion headquarters and there milled around (R. 34, 102). He &lso wu 
in the crowd which pursued the sergeant to the officers' tents until Lieu
tenant Gilbert stopped him and ordered him tor. back whereupon he picked 
up a rook and hurled it at the sergeant (R. 35. He was in the crowd at 
the officers• tents (R. 46). 

Alonzo Wright. This accused was seen in the crowd at the officers' 
quarters where he was taking a most active part in the melee along with 
accused Currie (R. 36, 37, 42, 43). 

4. · The defense offered evidence with respect to the activities of 
certain of the accused during the above course or events. Such evidence 
is hereinafter summarized as to each respective accused. Unless otherwise 
noted, the testimony of the accused was given under oath after a full 
explanation of the accused's rights. 

Robert Lamar. He testified he was taking a bath prior to going on 
guard duty when he heard the shot fired. Although he saw the crowd gather 
near the orderly room and in the battalion area he did not at any time 
join it. He denied that he was led from the crowd by an officer and con
ducted back to his company street (R. l.30-133). 

Edker Riley. He testified he heard the shot fired, saw the crowd 
gather at battalion headquarters but he.remained in his company area and 
did not at any time join the crowd (R. 141). It was stipulated that if 
Sergeant James Hughes were present he would testify that this·accused went 
on guard at battalion headquarters at 6 p.m. (R. 126). 

Marion J, Golden, Jr. He testified he was playing cards with accused 
Haggard, Green and Buckingham, and one James Deal when the shot was fired 
(R. 147). He went to the end of the 447th Company street and was ordered 
by Lieutenant Hampton to stand guard over the arms tent. He did not leave 
the arms tent and did not join the crowd at battalion headquarters (R. 148). 
Inferentially he denied that he had made any remark that the sergeant ought 
to be killed (R. 150). It was stipulated that if Private Jarr.es Deal were 
present he would testify that this accused was playing cards with accused 
Haggard, Buckingham and Green and deponent at the end of the 447th Company 
street at the time the shot was fired (R. 126). -
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Wince Green. He testified he was playing cards as set forth 
in the next preceding paragraph at the time the shot was fired and that 
be did not go to see why the crowd formed or to join it (R. 151, 152). 

Noi,nap Broughton. He testified that he was taking a bath prepara
to17 to guard duty when be heard the shot fired. Putting on his O.D. 
trousers and his undershirt he proceeded to his company area and heard 
that somebody had been shot. He saw the crowd at battalion headquarters 
and, although he started over to it, he heeded the advice ot a sergeant, 
retrained .from so doing and returned to his company area (R. 144). He 
never did join the crowd (R. 145). It was stipulated that if Sergeant 
James Hughes were present he would state that this accused was taking a 
bath at the time the crowd gathered (R. lZ7). 

William Buckingham. He testified he was playing cards with accused 
Haggard, Green and Golden and Private James Deal when the shot was fired. 
Running up his company street to the supply tent he saw a soldier placed 
in a truck which was then driven off. He noticed a crowd of' men go toward 
battalion headquarters. He was approximately 20 yards .from it and was 
never a part ot it at any time (R. 164). He saw Lieutenant Babcock over 
by the officers' tents with a drawn pistol ordering the men to fall back 
(R. 165). · 

Edward Currie, Jr. He testified that, after the crowd had dispersed, 
be met LieuteDB.Ilt Gilbert in the vicinity of the orderly room of the 448th 
Compaicy' and asked him "if he gave this fellow a right ~ shoot that fellow, 
and be said no" (R. 202, 203). He was not with the crowd at battalion 
headquarters or at the officers' tents (R. 204). 

Js.mes Evans. He testified that he heard the shot fired, saw a soldier 
carried to a truck, climbed on the truck to look at him and before he could 
dismount the truck commenced to move. He finally dismounted at the guard
house about 50 or 75 yards .from the orderly room, walked past battalion 
headquarters, saw a crowd at the officers' tents, proceeded there to see 
what was happening and arrived as Lieutenant Babcock ordered the crowd back 
(R. 210). At first he was close to the lieutenant but fell back some 20 
yards "and stopped and was looking" (R. 2ll). He took no part in the 
crowd "no more than I was in the crowd, but I didn't say- anything be-
cause I went out in the crowd. I didn't know what was happening and I 
wanted to see what was going on" (R. 211). He denied that he kicked 
Sergeant Graham (R. 211, 212). 

Natchel Harper. . He testified he was taking a bath preparato17 to 
guard duty when he heard a shot fired. He did not go near the gathering 
cro~d, was not with it at battalion headquarters and in fact never lett 
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the company area (R. 1.37). He denied that he kicked Sergeant Graham 
in the stomach in the melee at the officers' tents (R. 138, 139). It 
was stipulated that if' Sergeant Hughes ,ere present he would testify 
that this accused at the time of' the shooting was in the lower end ot 
the company area away from the crowd, putting on his uniform (R. 127). 

Ozzie Hill. He testitied he heard the shot fired and saw a soldier 
placed in a truck. He then went to the mess hall where he was on K.P. 
duty-. Observing the crowd gather at battalion headquarters he went over 
to see what was transpiring. As the crowd had gone on to the officers' 
tents he walked there, arriving as Lieutenant Babcock was ordering the 
crowd back._ He looked around, saw the sergeant on the ground with the 
lieutenant standing over him, talked to two soldiers, Privates James 
Carter and Ernest Sands, and then walked back to his company area. He 
did not get closer than 20 feet to the crowd, did not strike, kick or 
throw rocks at the sergeant and made no threatening remarks (R. 183-185). 
It was stipulated that it Privates James Carter and Ernest Sands were 
present they would testify that this accused did not get closer than 20 
feet to the auto which took Sergeant Graham away and that, when the crowd 
was at battalion headquarters, this accused was on K.P. at the mess hall 
of the 447th Company {R. 125). . . 

Nathaniel Pat§!. He testified he heard the shot fired and saw the 
crowd gather in f'ront of' battalion headquarters. He was sewing chevrons 
on accused Lamar I s shirt when the shot was £ired (R. 167, 171) but was 
stenciling boxes at the orderly room when the crowd gathered in front 
of' battalion headquarters (R. 167). He continued to work at stenciling, 
stopping only to go to the mess hall to get two G.I. cans (R. 168, 170, 
171). He did not leave his work to join the crowd (R. 168, 169). It 
was stipulated that if Private William.H. Holliday were present he would 
testify that this accused was crating boxes at the time the crowd gathered
(R. 123, 124). 

Ben Wilson. He testified he was loading cots on a truck near the 
447th Company's supply room when the shot was £ired'. Thereafter the 
soldier who was shot was placed on the truck (R. 178). He saw the crowd 
gather at battalion headquarters, proceeded there but when he arrived the 
crowd had gone to the officers' tents. He did not go any fUrther than 
battalion headquarters and did not join the crowd at the officers' tents 
(R. 179). It was stipulated that if Corporal Jubilee Phillips were 
present he would testify that this accused was loading cots on the same 
truck in-which the stricken soldier was placed and was around this truck 
when the crowd gathered (R. 127, 128). 

Lee R, Wright. He elected to remain silent and no testimony was 
introduced relative to his activities. 
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Beleva P, Bailey. He testified he was playing cards when the 
shot was fired and that be 

·"looked up and he ["presumably Sergeant Graha'fil was · 
headed for the C P tent and all the boys began to 
gather quick, because in any case like that a mob 
or congregation will gather awful fast. If a fel
low was late he couldn't get in. I sat there and 
took rrry time and I couldn't even get near the crowd, 
so I looks in the back and the sergeant makes a dive 
for the bottom of the tent and he broke his wa:y out 
a.nd come out and I come on around the front. When I 
come around the crowd had dispersed that quick. I 
didn't pay any mind. I come around the front to 
make rrryself conspicuous because I knew that wouldn't 
be the last of it, because I knew we would hear more 
from them, so I said 'I will get around here so they 
can see me and identify me.' I wasn't in the crowd" 
(R. 189, 190). 

After Sergeant Graham bad been taken away in the auto, Lieutenant 
Gilbert walked to the lister bag, in front or the mess hall, some dis
tance from the officers' tents, and another crowd began to gather around 
him. This accused directed the crowd to disperse and was thanked by 
Lieutenant Gilbert for his efforts in so doing (R. 190-193). It was 
stipulated that if Private f.lorgan Allen were present he would testify 
that when the. shot was fired he was playing cards with the accused (R. 128). 

Ja~es A, Barber. He testified that he was on K.P. duty on the day 
of these events, going to his company.area about 3:30 or 4. o'clock to 
shave (R. 154). After the shot was fired he saw a crowd of some 150 to 
200 men gather at battalion headquarters. He started to walk toward the 
crowd which then pursued the sergeant to the officers' tents an9, as he 
got between battalion headquarters and the parked automobiles, the of
ficer of the day came past. This accused then stopped, saw the sergeant 
carried off in an auto, and returned to his company area (R. 155, 156). 
He denied being an agitator in the crowd (R. 156). 

James H, Phifer. He testified he heard the shot fired and saw the 
stricken soldier removed in a truck (R. 1.34). He observed the crowd 
gather and move over to battalion headquarters. As he started over to 
it, the crowd broke.and ran to the otficers' tents. He started to fol
low the crowd but stopped when the officer of the day came running past 
h~. He did no~ get any closer to the crowd than 35 or .JIJ yards, was 
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never at any time in the crowd, and did not throw any rocks or sticks 
at Sergeant Graham (R. 135). 

Albert Shumaker. He testified he was in the 448th Company area 
when he heard a shot fired and trailed the crowd to battalion headquarters 
(R. 173, 174) •. Individuals in the crowd were shouting and there was a 
great deal or noise. He did not know whether he was in the crowd or not 
(R. 175). He was somewhere between battalion headquarters and the 
officers I tents when Sergeant Graham was removed in an auto. He was 
scared, exoited and was sobbing when Lieutenant Gilbert came along 
and led him back to his company area (R. 176). In explanation of his 
conduct in trailing the crowd he stated, 11I was scared,1::ut when a bunch 
ot them gets to running, you run too. It excites you11 (R. 177). It 
was stipulated that it Staff Sergeant Paul T. Haggard, Sr., were present 
he would testify that this accused was on K.P. duty on the day in question, 
and that if Sergeant Evans were present he would tsstify that this ac
cused bad left the company supply room to return to K.P. duty just prior 
to the firing or the shot (R. 121, 122). 

Alonzo Wright. He testified he was in the latrine about 50 yards 
from his company area when he heard noise and commotion. Eventually he 
went to his orderly room and saw a crowd standing ~round Lieutenant 
Gilbert at the lister bag. He was in the latrine for about 20 minutes 
while the events at battalion headquarters and the officers' tents were 
taking place (R. 195, 196). He did not kick or slap Sergeant Graham 
and did not join the crowd at battalion headquarters or at the officers' 
tents (R. 196, 197). It was stipulated that if Private Thomas J. Sowell 
were present he would testify that this accused was at the latrine when 
the shot was fired and that he "got to the Battalion Headquarters tent 
after the crowd had gathered" (R. _ 128, 129). 

5. In rebuttal or the testimony- offered by the defense, the 
prosecution introduced evidence to show that 10 or 15 minutes after the 
disturbance at battalion headquarters 8lld the officers' tents, another 
crowd gathered around Lieutenant Gilbert at the lister bag, one member 
or it stating that he had no respect for an officer who would defend such 
a man as Graham and that he ought "to take a poke at him" (R. 215, 216). 
Accused Bailey was of verbal assistance in dis~rsing this group and was 
thanked by Lieutenant Gilbert for his efforts {R. 215). On the after
noon in question accused Golden had not been told by Lieutenant Hampton 
to remain_in the supply tent where the arms were stored (R. 218). There 
was no arms tent in the company, all or the arms being stored in the 
supply tent (R. 217, 218). 

6. Under the Specification of Charge I the accused were charged 
with joining in a mutiny, in violation of Article of War 66. Mutiny 
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imports collective insubordination and necessarily includes some com
bination of two or more persons in resisting lawful military authority. 
The act of insubordination need not be active or violent but may con
sist simply in a persistent and concerted refusal or omission to obey 
orders with an insubordinate intent (llCM, 1928, par. l.3~). A person
is not guilty of joining in a mutiny unless he is present at the scene 
of the mutiny and joins in some overt act of collective insubordination 
(LCM, 1928, par. 1.36h). An examination of the summarized evidence of 
the prosecution as to each accused in paragraph 3 hereof except Alonzo 
Wright, demonstrates that accused Lamar, Riley, Golden, Green, Broughton, 
Buckingham, Currie, Evans, Harper,· Hill, Pate, Wilson, Lee R. Wright, 
Bailey, Barber, Phifer and Shumaker, acting in concert, proceeded to 
battalion headquarters in violation ot Lieutenant Gilbert's orders to 
withdraw. They refused to obey the orders of several officers to 
disperse as they thronged about the headquarters and pursued Sergeant 
Graham to the officers' tents where they resisted Lieutenant Gilbert's 
authority, certain of them proceeding to strike and kick the sergeant. 
As to accused Alonzo Tiright, the prosecution's evidence shows that this 
accused was in the crowd at the officers' quarters where, according to 
the opinion expressed by Lieutenant Gilbert, he took a "most active part" 
in the melee. It is a general rule that a witness must state facts and 
not his opinions and conclusions. However, on matters within the common 
observation and experience of mankind, a witness may express an opinion 
(ICM, 1928, par. 112!2). It is clear that an opinion tending to show 
the emotion, conduct, or demeanor of another is readily receivable in 
evidence (Wharton's Criminal Evidence, 11th ed., Vol. 2, p. 1706). 
Accordingly, the opinion of the lieutenant as to the conduct of accused 
Alonzo Wright was properly received in evidence and demonstrates that 
this accused in concert with the others resisted the lawful military 
authority of Lieutenant Gilbert. The evidence sustains the findings 
of guilty of Charge I and its Specification as approved by the reviewing 
authority. 

Under the Specification of Oharge II the accused were charged with 
committing a riot, in violation of Article of War 89. A. riot is a tumult• 
uous disturbance of the peace by three or more persons assembled together 
of their own authority, with the intent mutually to assist one another 
against anyone who shall oppose them in the execution of some enterprise 
of a private nature, and who afterwards actually execute the same in a 
violent and turbulent manner, to the terror of the people, whether the 
a~t intended was of itself lawful or unlawful (mM, 1928, par. l.47s_). 
This offense differs from that of mut~ and accused may be found g'llilty 
of both offenses without being placed in double jeopardy for the same 
of~ense (3 Bull•. JAG 143-144). The evidence conclusively establishes 
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that the accused did assemble together of their Olfn authority with 
intent to assist each other against an;r opposition and did tumultuously 
disturb the peace of the battalion area in execution of their enterprise 
to assault Sergeant Graham. The evidence sustains the findings ot 
guilty of Charge II and its Speoification as approved b;r the reviewing 
authority. 

7. The ages and dates or induction of the accused whose sentences 
were approved b;r the.reviewing authorit;r are as followss 

An Date or Induction 
~ Robert La.mar 31 10 Dec. 1942 

Edker Riley "' 2.5 26 Dec. 1942 
Marion J. Golden, Jr.v 20 28 Jan. 1943 
Wince Green ' i/ 
Norman Broughton ~ 
William Buckingham 

20 
20 
23 

28 Jan. 1943 
3 Feb. 1943 

17 Dec. 1942 
Edward Currie, Jr. 23 19 Dec. 1942 
Je.mes Evans v' ..,. 22 19 Dec. 1942 
Natch.el Harper 
Ozzie Hill v 

24 
25 

l4 Nov. 1942 
5 Dec. 1942 

Nathaniel Pate v 24 28 Jan. 1941 
Ben Wilson •· 
Lee R. Wright • 
Beleva P. Bailey ~ 
James A. Barber v 

38 
22 
29 
25 

18 Sep. 1942 
13 Feb. 1943 
11 Apr. 1941 
19 Feb. 1942 

James H. Phi.fer v· 22 25 Feb. 1942 
.Albert Shumaker " 
Alonzo Wright • · 

24 
22 

4 Apr. 1941 
2l Jan. 1941 

s. The court was legally constituted and had jurisdiction of the 
persons and offenses. No errors injuriousl;r affecting the substantial 
rights ot the accused were committed during the trial. In the opinion 
of the Board of Revielf the record o.f trial is legally sufficient to sup
port the findings of guilty, legally sufficient to support the sentences 
as approved by the reviewing authority, and to warrant confirmtion of 
the sentences. Death or such other punishment as a court-martial may 
direct is authorized upon conviction of a violation of the 66th Article 
of War. Any punishment that a court-martial may direct except death is 
authorized upon conviction of a violation of the 89th Article of War. 



(318) 

SPJGV 
CM 254692 

1st Ind. 

War Department, J'.A.G.o., 2 Z JUL 1341.J - To the Secretar;r or War. 

l. Herewith transmitted tor the action of the President are the 
record or trial and the opinion or the Board of" Review in the case of 
Technician Firth Grade Robert Lemar (.34535132) and Private Edward 
Currie, Jr. (.34468136), both or the 447th Quartermaster Troop Transport 
Company. 

2. I concur in the opinion or the Board or Review that the record 
or trial is legally sufficient to support the findings of guilty, to _ 
support the sentences and to warrant confirmation or the sentences. I 
recommend that the sentences be confirmed but that each be commuted to 
dishonorable discharge, forfeiture of all pay and allowances due or to 
become due and confinement at hard labor for twenty years, and that the 
sentences as thus commuted be carried into execution. I also re~ommend 
that the United States Disciplinary Barracks, Fort Leavenworth, Ke.nsas, 
be designated as the place or confinement • 

.3. Inclosed are a dratt of a letter tor your signature, trans
mitting the record to the President tor his action, and a form or Executive 
action designed to carry into effect the foregoing recommendation, should 
such action meet with approval. 

Myron c. Cramer, 
Major General, 

.3 Incls. The Judge Advocate General. 
Inel.1-Record or trial. 
Incl.2-Df't ltr for sig S/w. 
Incl.3-Form ot action. 

(Sentences confinned but commuted to dishonorable discharge, total 
· forfeitures, and confinement for twenty years. G.C.M.O. 485, 

? Sep 1944) 
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WAR DEPARTMENT 
Army Service Forces 

(319}In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGV 
CM 254692 

UNITED STATES ) 
) 

v. ) 
) 

Technicians Fifth Grade ) 
.;ROBERT LAMAR (34535132) ) 
and EDKER RILEY (34519028), ) 
Privates First Class BRITT ) 
BALLARD, JR. (33224399), ) 
MARION J. GOLDEN, JR. (34541565), ) 
and WINCE GREEN (34619593), ) 
Privates JOHN T. BROOY.S (32205868), ) 
NOR!~N BROUGHTON (34569541), WILLIAM ) 
BUCY.INGHAiwl (33519644), EDWARD CURRIE,v) 
JR. (341.68136), JAMES EVANS (3.3390494) ,) 
WILLIE L. HAGGARD (34619786), NATCHEL ) 
HARPER (34555332), OZZIE HILL ) 
(3453426o), HARRY L. JiliES (33644698), ) 
FRANK NEWBORN (38505862), NATHA.l'l'IEL ) 
PATE (34014020), BEN \'ill.SON (36394643) ,) 
and U:E R. WRIGHT (32804272), all of ) 
447th Quartermaster Troop Transport ) 
Company, and Privates BELEVA P. BAILEY ) 
(32085439), JAJ.i!;S A. BARBER (34251020),) 
JIJillS H. PHIFER (34252027), ALBERT ) 
SHUMAKER (34100443), and ALONZO WRIGHT ) 
(34006o67), all of 448th Quartermaster) 
Troop Transport Company. ) 

) 
) 

~ 
) 
) 

26 MAY !944 
CALIFuRNIA-ARIZONA MANEUVER AREA 

Trial by G.C.M., convened at 
Yuma, Arizona., 20 and 21 March 
1944. Ballard, Brooks, James 
and Newborn: Acquittal; 
Haggard: Disapproved; Lame.r 
and Currie: To be shot to 
death with musketry; Shumaker, 
Evans and Broughton: Dishonor
able discharge and confinement 
for fifteen (15). years; Alonzo 
Wrieht and Pate: Dishonorable 
discharge and confinement for 
ten (10) years; Green: Dis
honorable discharr and confine
ment for eight (8 years -
Disciplinary Barracl;s. Harper 
and Bailey: Dishonorable dis
charge (suspended) ana confine
ment for fifteen (15) years; 
Golden and Lee R. Wright: Dis
honorable tlischaree (suspended) 
and confinement for ten (10) 
years; Phifer, Hill, Barber and 
Buckingham: Dishonorable dis
charge (suspended) and confine
ment for eight (8) years. 
Wilson and Riley: Dishonorable 
discharge (suspended) and con-_ 
finement for five (5) years -
Ninth Service Command Rehabili
tation Center, Turlock, 
California. 

HOLDING by the BOARD OF REVIEW 
TAPPY, KIDNER and HAR¥iOOD, Judge Advocates 

. The record of trial in the case of the soldiers named above has been 
examined and is held by the B~ard of Review to be legally sufficient to 
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support the_sentences as to the sixteen accused named as follows: Riley, 
Golden, Green, Broughton, Buckingham, Evans, Harper, Hill Pate Wilson 
Lee R. Tiright, Bailey, Barber, Phifer, Shwnaker and Alonz~ Wright. ' 

, Judge Advocate. 

, Judge Advocate. 

, Judge Advocate. 

1st Indorsement. 

' . ·- .. ' War Department, J • .l.G.O., - To the Commanding General, 
Camp Haan, Riverside County, California. 

1. In the case of Technician Fifth Grade Edker Riley (34519028}, 
Privates First Class llarion J. Golden, Jr. (34541565}, and Wince Green 
(3461959.3), Privates Norman Broughton (.34569541}, William Buckingham 
(.33519644), James Evans (33390494), Natchel Harper (34555332), Ozzie 
Hill (34;3426o), Nathaniel Pate (34014020}, Ben Wilson (36.394643), and 
Lee R. Wright (32804272}, all of 447th Quartermaster Troop Transport 
Company, and Privates Beleva P. Bailer (.32085439), James A. Barber 
(.34251020), James H. Phifer (.342520Z7), Albert Shumaker (.34100443) and 
Alonzo Wright (3l+006o67), all of 448th Quartermaster Troop Transport 
Company-, attention is invited to the foregoing holding by" the Board or 
Review that the record ot trial is legally sufficient to support the 
sixteen sentences, which holding is hereby" approved. Under the provisions 
of Article of War 50?r you now have authority to order the execution of 
the sentences imposed upon the sixteen accused named herein. 

2. Attention is particularly invited to the sentences to death imposed 
upon Technician Fifth Grade Robert Lamar and Private Ed.ward Currie, Jr., 
which the reviewing authority" approved but recOllllllended that each be commuted 
to dishonorable discharge, total forfeitures and confinement at hard labor 
for twenty ;years. The reoord ot trial in each or these cases has been examined 
and· held by the Board 6f Review to be legally sufficient to support the sentences 
However, final action by" the President is required under the provisions or 
Article of War 48. In due course you will receive notice of the final action 
tabn by" the confirming authority. 

3. A teletype is being sent advising your£ the foregoing holding and 
mT approval thereof. Please return the said holding and this indorsement and, 
it iou have not already done so, forward therewith five copies of the published 
order in this case. 

~ c:... ~-· 
}q'ron c. Cramer, 
Major General, 

'l'he Judge J.dvocate General. 
-2-
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SPJGJ CM 254692 7th Ind. LHC - 77535 
Hq, A.SF, J.A.o.o., 

4 - OCT !544Toa The .Adjutant General. 

1. Attention is invited to the foregoing holding by the Board of Review 
that the record o:t trial is legally sufficient to support the sentence as to 
Technician Fifth Grade Edker'Riley, 34519028, Privates First Class Marion J; 
Golden, Jr., 34541565, and Wince'Green, 34619593, Privates Norman'Broughton, 
34569541, 'W1lllam'Bucld.ngham, 33519644, James Evans; 33390494, Natchel' Harper, 
34555332, Ozzie 

0

Hill, 34534260, Nathaniel'Pate, .340l.1.i.020, Ben'Wilsai, .36394643, 
and Lee R~ Wright, 32804272., all of 447th Quartermaster Troop Transport 
CanpaJ:ly, and Privates Beleva P.' Bailey, 320854.39, James A; Barber, .34251020, 
James H.' Phi!er, .34252027, Albert Shumaker, 34100443, and Alonzo Wright, 
34006067, all or 448th Quartermaster Troop Transport Company, which holding 
was approved by the 1st Indorsement thereto. Under the provisions of 
Article of war .soi- the sentences may now be executed. 

2. In view or the fact that the Calii'ornia-Arizona Maneuver Area., 
vmich exercised general court-martial jurisdiction in this case, has been 
inactivated, it is recommended that war Department general court-martial 
orders be published and distributed directing execution of the sentences. 
A draft of such general court-martial order is inclosed. 

,3. The prisoners are now in confinement at the Ninth Service Comraand 
Rehabilitation Center, and it is requested that a copy or the general court
martial order be distributed to the Comnanding General, Ninth Service Command, 
Fort Douglas., Utah. 

4. The return to this office of the holding or the Board of Review, 
together with twenty-one copies or the published War Department general court.
martial orders is requested. 

For The Judge .A.dvoca~e Genial~ , ·\ , ,
-"'-u ~~~'~ 

R. E. Kunkel, ) 
Colonel, J.A.G.D., 

Chief. Military Justice Division. · 
Incl. 
Di't of GCMO • 

... 

(Sentence as to each accused as approved and modified by the reviewing 
authority ordered executed by order of the Secretary of 1.'!ar. 
G."C.11.0. 542, 4 Oct 1944) 

l 
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WAR DEPARTMENT 
Arm:, Service Forces 

In the Office of The Judge Advocate General 
Washington., D.C. (323) 

SPJGV 
CM 254703 . 2 JUN \944 

UNITED STATES ) 71ST LIGHT DIVISION 
) 

v. ) .Trial by o.c.M•., convened at 
) Hunter Liggett Military Reser

S'8CCl'ld Lieutenant JAMES W. ) vation, California., 30 March 
RCBERTSON (0-ll74124), ) 1944. Dismissal. 
tield Artiliery. ) 

OPINION of the BOARD OF REVIEW 
TAPPY, HARWOOD and '.lREVETHAN.,Judge Advocates. 

l. The record or trial in the case of the_ officer named above has 
been examined by _the Board of Review and the Board submits this., its opinion, 
to The Judge Advocate General. · 

2. The accused w~ tried upon the following Charge and Specifications: 

CHARGEa Violation of the 95th Article of War •. 

Specification 11 (Finding of guilty disapproved by ·the reviewing 
·authority). · · 

. ' 

Specification 21 In that Secorid Lieutenant JAMES w. RCJ3ERTSON., 
609th 1''ield Artillery Battalion (Pack)., did., at Hunter Liggett 
Military Reservation., California., on or about 15 February 1944, 
w.i. th intent to deceive Colonel MARLIN c. MARTIN, Hq 71st Light 
Division., Hunter Liggett Military Reservation., California., offi-. 
cial.ly state to the said Colonel MARLIN c. MARTIN., that his name 
and organization was Second Lieutellallt J. w. JENKINS., 608th 
Field Artillery Battalion (Pack), which statement was known by 
said Seccnd Lieutenant JAMES Vi. RCBERTSON, to be untrue. 

. . 

Specification 3a In that Seccnd Lieutenant JAMES w. RCBERTSON., 
. 609th Field Artillery Battalion {Pack)., did, at Hunter Liggett 

Military Reservation, California, on or about 16 February 1944, 
'With intent to deceive Major GEORGE E. DOOLEY, 607th Field Ar
tillery Battalion (Pack), officially state to the said Major 
GEORGE E. DOOLEY, that he did not know Second ~ieutenant RA.TilOND 

. M. STEINMEI'Z, 607th Field Artillery Battalion (Pack), that he 
had never used the alias of Second Lieuten:ant J. w. JENKINS, and 
that he was not present at the junction of the King City and 
Hunter Liggett Military Reservation Highway on or about 15 February 
1944, which statements were' known 'by said Seccnd Lieutenant JAMES 
W. RCEERTSON to be untrue. . 
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He pleaded not guilty a~ was found guilty of the Charge and all Speci
fications •. No evidence of prio~ convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority dis
approved the findiJ:€ of guilty of Specification 1, aPProved the sentence 
and forwarded the record of trial for action under Article of War 48. · 

3. The evidence for the prosecution is substantially as followss 

. Colcnel Marlin c. Martin, Chief of Staff C'f 71st Light Division 
testified that about 0900 on 15 or 16 of February he was ricilng on the 
back seat of a Government; sedan.when he passed within two or three feet 
of two officers (accused and Second Lieutenant Raymond M. Steinmetz) · . 
standing by the road near the information booth at Hunter Liggett Military 
Reservation, California. Neither officer saluted so Colonel Martin had his 
sedan backed to where they stood. He aske_d them why they did not salute 
and they answered they had not recognized him. He then asked if they knew 
of the order requiring all official cars to be saluted and "they seemed to 
know of such an order". Colonel Martin asked·each their name and one gave 
his name correctly as Lieutenant; Steinmetz, and accused identified himself 
as Lieutenant Jenkins of the 608th Field Artillery Battalion. Colonel 
Martin then looked at them and "told them that was all and they just stood 
there. I asked them what did they do when they were dismissed l'dth such a 

· statement. I was looking 'right at the accused. He said, 1salute,, or 
something to that effect, and saluted. However, he did not hold the 
salute until it was recognized. I looked at Lieutenant Steinmetz. He 
saluted and I P.urpose]y waited before recognizing his salute to see if he 
knew what to do. He h~ld the salute until I 'recognized it. I then asked 
Lieutenant Steinmetz, 'What did you do correct]y that this other Officer · 
did not do?' Lieutena.nt Steinmetz told me that the other officer did not 
hold the_salute untilit was recognized. I then looked at the accused and 

·aske~ him how much service he had had. He told me he had had five year's 
serv:i.~e. I. r~rl;ed, •You do not show a semblance of even knowing your · 
~cruit traim.ng. I took down the Il8Jlles as given to me and, upon arrival 
1.:1 c~p, I t~ned this menora_ndum to the Division Artillery Connnander for 
his ~nformation _and necessary action." (R 7). · 

. Colonel Georg~ R. Scithers, 71st Light Division, after receiving 
: the report from the Chief of Staff directed Major George E. Dooley to 
try and find the officer who had given a wrong name to Colonel :V,artin 
as above set forth {R. 17). • 

. _On the evening of 17 February 1944 Major Dooley interviewed ac·-
c~ed. w~o stated he had not been off the post on the previous day and had 
!lO rid en aey offic~rs in his car the previous day. Major Doole~ then 
=~ed Lieutenant .:>teinmetz. Upon entering the tent Lieutenant Steinmetz 

ee accused, remarked IIYou certainly have us in a hell f j n ' 
Steinmetz identified accused as the officer in whose car h~ h:d ~dden to 
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to canp the previous day. Accused still denied he knew Lieutenant Steinmetz 
and that he had given Lieutenant Steinmetz a ride from King City the previous 
day. After Steinmetz had been exam:ined Major Dooley talked to accused 
ccncerning the seriousness of a false off'i~ial statement_by an officer, told 
him to think it over, and to call him later if he were guilty. Accused 
never called Maj or Dooley (R. 9-11). 

The day after receiving Major Dooley's report Colonel·Scithers talked 
to .:.accused in the prasence of Lieutenant Steinmetz, and accused at this 
time admitted he was the officer "Who had told Colonel Martin that his name was 
Jenkins. Accused said he had wanted to keep his outfit out of trouble, and. 
had made the staternent to Colonel Martin on an impulse (R. 17). 

Accused was. also interviewed by Major Robert H. Deason, 609th 
Fie~d Artillety Battalion, 71st Light:, Di.vision, on 16 February, and admitted 
he was the officer with Lieutenant Steinmetz on the 15th of February. When 
asked "how the name of Jenkins came into the picture11 accused replied he 
had given Colonel Martin his correct name and organization but he s~w the 
Colonel write the name Jenkins and 608th•. When asked why he did not correct 
Colonel Martin accused did not reply (R. 18, 19). 

Lieutenant Raymond M. Steinmetz, 607th Field .Arl.illery Battalion, 
71st Light Division, testified that en 15 F'ebruary 1944 accused pick~d him 
up in his car as he was waiting for a bus and rode him to Jolon, where all 
civilian cars are stopped. Then they got out and. waited on the side of the 
road trying to catch a ride into camp. At this time Colonel 1iartin 1s car 
CSJre by. This w.itness corroborates fully Colonel Martin's testlmorzy- as to the 
occurrences at this time, and also Major Dooley's account of the interview 
between the major, accused and this witness (R. 11-14). ·. 

4.. No evidence was offered by the p1·osecution and accused, after 
having his rights as a witness explained, elected to remain silent. 

$. Tha evidence conclusively shows that on 15 February 1944 accused had 
ridden to the gate of the Hunter Liggett Military Reservation, California, 
in his car, and was accanpanied by Lieutenant Raymond M. Steinmetz. Both 
officers·left accused's car at this point. While he and Steinmetz were 
waiting to catch a ride into the Reservation they failed to salute Colonel 
Marlin c. Martin as he drove by in a Government sedan. After being questioned 
by Colonel Martin concerning this delinquency accused was asked to give his 
name and he falsely identified himself to Colonel Martin-as 1ieuteriant Jenkins 
of the 608th Field Artillery Battalion. The next day, when interviewed by 
Major Dooley who was investigating the matter, accused denied knowing Lieutenant 
Steinmetz a:rxl that he had given him a ride :in his auto the previous day from 
King City. 

The evidence sustains the finding of guilty of Specification 2 and so 
much of the finding of guilty of Specification 3 as involves the making of the 
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false official state::ent by accused that he did not know Lieutenant Steinmetz. 

6. War Depart~ent records shew that accused is 26 years of age. 
He graduated from Olden High School, Olden, Texas. He entered the Army 25 
November 1940, and after completing Field .Artillery Officer Candidate School, 
Fort Sill, Oklahoma, was @ointed second lieutenant, Anny of the United 
States, 25 Nqvember 1942. 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. No eITors injuriously affecting the substantial 
rights of the accused were connnitted during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient. to support the 
findingi of guilty of the C.barge and Specification 2 thereunder and so much 
of the finding of guilty of Specification 3 thereunder as involves the mak
ing of a false official statement by accused that he did not know Lieutenant 
Steinmetz; legally sufficient to support the sentence and to warrant· con
firmation thereof. Dismissal is mandatory upon conviction of a violation of 
Article of War 95. 

~~L · ,Judge Advocate 
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let Ind. 

· War Department, J .A.G.O., l 2 JUN 1944 - To the Secretary ot War. 

1. Herewith transmitted !or the action of the President are 
the record or trial and the opinion ot the Board of' Review 1n the 
.case of Second Lieutenant James w. Robertson (O-ll74124), Field 
Artillery. 

2. I concur in the opinion of.the Board or Review that the 
record ot trial 111 legall.7 sufficient to support the findings of 
guilty of' the Charge and Specification 2 thereunder, and only so 
much ol the tinding of guilty of Specification .3 thereunder as 
involves the making of a false official statement by the accused 
that be did not know Second Lieutenant Raymond M. Steinmetz,.legall:, 
sufficient to support the sentence and to warrant confirmation thereof'. 
I recommend that the sentence be confirmed but in view of accused's 

. length of service and previous good record, I recommend that the 
execution thereof be suspended .during accused's good behavior • 

.3. Inclosed are a draft or a letter for your signature, trans
mitting the record to the President tor his action, and a form of 
Executive action designed to carr:, into effect the foregoing recom• · 
mendation, should s~ch action meet with approval. 

~ Q·. ~<>-·--.,,,_ 

,Myron C.·Cramer, 
1!.a.jor General, 

.3 Incls. The Judge Advocate General • 
Incl.1-Record of' trial. 
Incl.2-Dtt. ltr. for 

sig. s;'W. 
Incl•.3-Form of' action. 

# 

(Findings disapproved in par~ in accordance with recommendation of 
The;Judge Advocate General. Sentence confirmed but execution 
suspended. G.C.M.O. 327, Z7 Jun 1944) 

_,;_ 





WAR DEFARTI.lEN'£ 
Army Service Forces 

In the Office of 'l'he Judge Advocate General . (329)
Washington, D. C. 

21 JUL 1944 
SPJGH 
CM 254704 

UNITED STATES ) 92ND INFANTRY DIVISION . 
) 

v. ) Trial by G. C.li!., convened at 
) Fort Huachuca, Arizona, 30 

First Lieutenant JANES L. ) tecember 1943 and 19 June 
THOMPSOU (0-341678), ) 1944. Dismissal, total 
Infantry. ) forfeitures and confinement 

) for one (1) year. 

OPINION of the BO.A.RD OF I'-J!.'VIE.W 
DRIV~R, 0 1 CONNOR and LO'l'TERHOS, Judge Advocates ~-----~-~----·.-~~~-.-~ 

1. '.l'he Board of Review has examined the record of trial in the case 
of the officer- named above and submits this, ·its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 95th Article of War. 

Specification: In that First Lieutenant James L. Thompson, 
Service Company, Three Hund.red Seventieth Infantry, 
being indebted to '.!.'he First National Bank of.Ayer, Mass
achusetts, in the sum of One-Hund.red and Fifty Dollars 
($150;00), for a loan secured by promissory note, which 
amount became due and payable on or about 3 April 1943, 
did from 3 April 1943 to 30 August 1943 dishonorably fail 
and neglect to pay said debt. 

CHARGZ II: Violation of the 96th Article of ,War. 

Specification 1: ;rn that First Lieutenant James L. Thompson, 
Service Company, 1'hree Hundred Seventieth Infantry, did, 
at Fort Huachuca, Arizona, on or about 10 August 1943 v;ith 
intent to deceive Colonel Haymond G. Sherman, Three Hund.red 
Seventieth Infantry, his Cormnanding Officer, officially/ 
state to the said Colonel ~herman that he had sent a · 
Fifty Dollar (:.;;50.00) check to 'l'he First Natiortal Bank of 
Ayer, Mas0achusetts, which statement was known by the said 
First Lieutenant Thompson to be untrue in that he had in 
fact sent no such check. 



(3.30) 

Specification 21 In that First Leiutenant James L. Thompson, 
Service Company, 'l'hree Hundred Seventieth Infantry, did, 
at Fort Huachuca, Arizona, on or about 10 August 194.3, with 
intent to aeceive Colonel Raymond G. Sherman, Three · 
Hundred Seventieth Infantry, officially state to the said 
Colonel Sherman, that he· had sent a One-Hundred ponar 
rn100.00) money order to the First National Bank of Ayer, 
Massachusetts, which statement was known by the said 
First Ll.eutenant Thompson to be untrue in that he had in 
fact sent no such money order. 

Specification 3: In that First Ll.eutenant James L. Thompson, 
Service Company, 'fhree Hundred Seventieth Infantry, did, 
at Fort Huachuca, .Arizona, on or about .3 September 1943, 
with the intent to deceive Colonel P..aymond G. Sherman, Three 
Hundred Seventieth Infantry, officially state to the said 
Colonel Sherman that he had not sent the One-Hundred 
Dollar ($100.00) money order to the 1''irst National Bank of 
Ayer, Massachusetts because he had been careless, which 
statement was .!mown to the said First lia.µtenant 'l'hompson 
to be untrue. in that he had cashed the money order on ' 
16 August 1943. 

ADDITIONAL CHAP.GE: Violation of the 95th Article of Viar. 

Specification: In that First Lieutenant James L. Thompson, 
-Service Company, 370th Infantry, was at Fort Huachuca, 
Arizona, on or about 5 September 1943 in the Service 
Company, 370th Infantry Orderly Room drunk and asleep 
in uniform while on duty. · 

Accused pleaded not guilty to and was found guilty of all Charges and 
Specifications. He ¥."as sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor at such place as the reviewing authority may direct, for 
one (1) year. The reviewing authority approved the sentence and for
warded the record of trial for action under i\rticle of War 48. 

3. Evidence for the prosecution: 

~· Specification, Charge I; Specifications 1 to 3, Chare;e II: Fol-
lowing receipt of a communication from the War Department, Colonel R. G. 

_Sherman, Commanding_ Officer of the 370th Infantry, of ,,-hich t.11e accused 
was a member, summoned the accused sometime between~ and 10 August 1943, 
and discussed with him payment of the note of the latter to the First 
National Bank of A::fer, !ila::.sachusetts, in the sum of 4;150. The q.Ccused 
stated that he had sent rso by, personal check to the bank and intended 
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to pay the balc:il'lce from his August pay. Colonel :::hennan instructed him 
to remit the balance by money order without delay. 'rhe accused returned 
the follovn.ng morning and displayed a receipt, the •stub~ of a money 
order blank, for the sum of tioo, payable to the bank, and stated he had 
sent the $100. Colonel Shennan did not ·see the money order. After 
waiting two weeks Colonel Sherman v,rote the bank and lljust after the 1st 
of September• received a reply (i::x. A) dated 30 August 1943, that noth
ing had been received on the note, a duplicate copy (i::x. A) of which 
was inclosed with the reply. The copy of the note, dated at Ayer, i.Iass
achusetts, I.rarch 8, 191:J, shows a promise by the accused to pay the First 
National Bank of ii.yer tne sum· of {,150 on 3 April 194.3. About 3 September 
Colonel Sherman a,.;ain questioned the accused ,vho stated that he had sent 
the ~~50 and that it must have been lost in the mails. Colonel Sherman 
did not remember the accused saying that his wife was to have sent the 
f:50 check to the bank. 'l11e accused also stated he had sent the money 
order but after some further discussion said he had not sent it uyet• 
because nr must have been careless, I guess~. Colonel ~hennan requested 
that tr1e accused procure. the money order and bring it to him. As the 
accused did not comply with the request Colonel Shennan made inquiry 
at the post office concerning the money order and the following day 
again talked to the accused. He told the accused that he had learned 
that the money order had been cashed on 16 Au6ust and the accused ad
mitted this was true stating that he had gotten 11in a strain• and had 
to cash it (R. 6-14). 

It was stipulated that employees.of the post office, Fort Huachuca, 
Arizona,wculd testify that on 7 August 1943, the accused purchased a 
money order in the sum of (100, payable to the 1'irst National Bank of 
Ayer, Massachusetts, which he cashed on 16 August 194.3 {R. 15). 

b. Specification, Additional Charge: About 11 a.m. on 5 September 
1943,-Captain Frederick H. l.ic:Jrath, Commanding Officer of t,he Service 
Ccmpany, 370th Infantry, of vrhich company the accused was a member, saw 
the accused in the company orderly room. The accused, was •rather 
sleepy and showed eviclence of having been drinking" and Captain !.~cGrath 
reprimanded him. About 3:.30 p.m. Captain McGrath found accused asleep 
at his (Captain HcGrath•s) desk. '£here was a noncommissioned officer in 
the room at the time typing. Captain McGrath left, made an inspection 
and vrhen he returned the accused was gone. He sat dcr.m, Dread the 
afternoon distribution,a and then went to the officers• latrine where he 
found the accused asleep on the floor. 1'he accused was in unifonn. 
Captain ilcGrath •wouldn't say11 the accused was drunlq 111 it was probably 
after-affectsH. Under the c.efinition in the Manual for Courts-i.:artial 
that "any intoxication llhich is sufficient sensibly to impair the 
rational and full exercise of the mental e..nd physical faculties is 
drunkenness• within the meaninr; of the 85th Article of iiar, Captain 
lJcGrath "would say11 the accused was 6r~ ( R. 15-17, 23). 

On cross and recross-examination, Captain McGrath testified that 
he did not think the accused was drunk at the time he found him asleep, 
it was probably the result of drinking and lack of sleep. He Yrould not 
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say that the accused was drunk on duty. The accused •had· a duty as 
regimental disposal officer•, dispatched trucks and checked to see 
whether they picked up •stuffa in the-areas; usually the accused was 
out when Captain McGrath was at company headquarters. During the . 
afternoon the only times he saw the accused were when he was a.sleep in 
the chair and twenty minutes later when he was asleep in the latrine. 
'the accused, however, was drunk interpreting drunkenness as "unfitness 
for duty. He was not in condition to perform his duty due to drink•. 
Under examination by the court Captain McGrath testified that the 

~ ~ccused was •on duty• when he saw him asleep in the orderly room. The 
phone was ringing but accused did not awaken. Four hours earlier 
vihen he reprimanded him, the accused •had the smell of liquor on him•.· 
He would •judge• that the accused was able to perform military duty 
at that time but he did not know if accused did perform any duty. 
the duties of accused were administrative and he could have handled them 
•up to falling asleep•. The accused was supposed to be on duty at 
3:30 p.m. when Captain McGrath found hini sleeping. Captain McGrath 

· •judged• that the accused was not in condition to remain awake at that 
time as a result of intemperance, possibly the night before or that 
morning. The accused was not then in condition to do military duty, 
not while sleeping. Comparing the accused with other men he had seen 
drunk, Captain McGrath •would sayw he was drunk~en he found accused 
asleep on the floor he opened his eyes and Captain McGrath left,to report 
him. Captain McGrath would not have assigned him to any clerical work 
or to guard duty because of his physical condition. Y/hat he meant was 
that a man who has been drunk, for example, for two days and becomes 
sober, is not physically fit for duty, but he could not say he is drunk 
(R. 17-25). 

4. Evidence for the defense: 'lhe accused testified that he made 
a loan from the Ayer bank in March and gave a note payable a month 
later. The first notification concerning his failure to pay came 
in July by indorsement from regimental headquarters. '.l'he bank may have 
writte!} him but he did.not receive it due to his change of station from 
Fort ~vens to Fort Dix and then to Fort Huachuca. He replied by 
indorsement stating he would pay $50 a month beginning in August until 
i"t was liquidated and took the indorsement to the regimental.adjutant 
who said he felt this arrangement would be satisfactory. About J 
September (August?) he gave his wife a sum of money to take care of · 
their obligations and •since she had nev~r failed to meet a:ny obligation 
before, I said nothing more to her about it•. The adjutant told him. 
about 5 or 6 September (August?), that Colonel Sherman wanted to see 
him because the indorsement had been lost. Colonel Sherman asked him 
what arrangements had been made and he replied that he had sent the money 
or a check. He .believed that his wife had sent the money a:nd therefore 
felt he could make this statement. Colonel Shennan-asked if he could 
get the balance and accused said he could. '.I.he following morning he 
showed Colonel fillerman a complete·d money order, with attached receipt, 
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but he· did not say he had mailed it. He carried the money order around 
in his pocket until 16 September (Au:-.,-ust?) when he cashed it. 'i1ben 
Colonel Sherman later called him in and told him he had a letter from 
the bank dated 30 August stating nothing had been received on the 
obligation, accused again told him he had mailed the bank a check for 
t.so. Colonel Sherman asked ii' he had mailed the money order and accused 
replied that he had not, adding, ~rt was partially carelessnessn. Ac
cused was instructed to produce a receipt for the ~50 but not finding 
it amonz his wife's cancelled checks or money order slips, he asked 
her about it and learned she had not sent it. He went to Colonel Sher
man the following day, told him the circumstances about the iso, and 
al.so that he had cashed the f.100 check. Colonel Sherman then questioned 
whether accused had ever purchasiad a {;100 money order and said he would 
go to the post office and make inquiry. Accused sent the bank a check 
for t,150 about 2 or 3 September and received his note-showing it was 

, paid on 7 September. This was six months from the date it was signed and 
five months from the due date (R. ~-0-42). 

Concerning the Specii'ication of the Additional. Charge, accused 
testified that about 11 p.m. on 4 September, he and his wife, who 
lived in~ apartment house, were asked to go to an adjacent apart
ment, to take care of a woman who was sick. 'l'hey did so and he remained 
there until 4 or 5 a.m. when he returned to his apartment, dressed and 
laid down until it was time to report. He reported at 7:30 a.~. and 
proceeded-to post Army regulations and file the distributions received. 
He sat down at Captain McGrath's desk to answer the phone and after 
completing the conversation leaned forward on the desk. A staff ser
geant came in and sat at the desk of accused using the typewriter. 
Accused remained in that position for about five minutes when Captain 
McGrath came :inEni reprimanded him •. A litUe later accused went to 
have his helmet painted and from there to mess. During the afternoon 
he became more and more drowsy every minute and felt that it would 
help if he could get five or ten minutes sleep. He went into the 

· ·latrine; he thought he locked the door, and sat there with his head 
down on his·knees when Captain McGrath came in and opened the door. 
i"he accused looked up and Captain McGrath walked out of the room 
(R. 38-40). 

On cross-examination and examination by the court accused _testified 
that when he purcha~ed the ~ilOO money order he intended to send it to 
the bank but put it in his pocket and forgot it. Later he needed some 
money, remembered the money order and cashed it. Due to the fact that 
he supported his mother and al.so had tVfo permanent changes of stations 
involving expenses in •closing out• apartments in Boston and Pniladel
phia, he was not able to pay the note prior to August 1943, without a 
financial. strain•. Although he had not received a:ny demand from the 
Qank for payment he felt it was his obligation to pay it. He made.no 
effort to pay until Colonel Sherman called him in. He did not have 
a car. His wife commenced working about l June but for the first two 
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or three months her earnings were sent to her mother or used to buy clothes• 
. Accused fUrther testified that the woman they ,,-ere with .on the ni;:;ht of 

4 September was dangerously ill. She was pregnant and had a sprained · 
ankle as the result of a fall from the steps of the Officers• Club a 
few days·before. She was admitted to the hospital on the morning of 
5 September and had a miscarriage. About three or four o'clock that 
morning, accused had one Udrinka,about a quarter of a small water glass 
or cheese glass. ,ihen he was at Captain hlcGrath 1 s desk he had his head 
down on his arms. He did not think he "Was what you would call asleep", and 
was aware of sounds although they did not enter his consciousness 
completely. If he had been addressed directly he thought it would have 
•penetrated11 and he would have gotten up. Captain McGrath reprimanded 
him for sleeping at the desk but accused could not recall whether he 
said anything about the sobriety of accused (R. 43-49). 

Mrs. Alice Thompson, wife of the accused, testified that in the 
first part of·August the accused·told her to send a check to the bank at 
Ayer. The matter •slippedt1 her mind and she did not send it. She told 
him nothing about her failure to send it until he asked about it (R. 34-
36). . 

Technician Fourth Grade Alvin L. Moon, acting supply sergeant of the 
Service Company, saw the accused in the company orderly room on the 
morning of 5 September. He remembered the day because it vras 11 on or 
about• the time the officers got their helmets painted and also because 
the accused said he had been up with a sick lady the ni;;ht before and 
was sleepy. Accused was performing his normal duties and at the re
quest of Sergeant :Moon signed a requisition for him. He smelled no 
liquor on accused at that time or at arry other time since he had known 
him. Sergeant Moon saw accused at his desk that morning working on 
some papers. He did not see the accused asleep at any time. He also saw 
accused about 3 p.m. when he came through the supply room and the accused 

· was the •same as he always was~. Second Lieutenant Charles Ellis picked 
up the accused in his jeep sometime during the morning of 5 September, 
•about 8 or 8:JO• and took him to the motor pool to have his insignia 
painted.,.9n his helmet. He talked to the accused about 10 or 15 minutes, 
smelled no liquor on him and saw nothing "peculiar• about him. In his 
•estimation• the accused was not drunk. Technician Fourth Grade Henry 
~'hite saw·the accused in the motor pool between n10 and 11 o'clock• on 
the morning of 5 September. At the request of the accused Sergeant 
1111.ite painted his helmet. He noticed nothing unusual about the accused, 
did.not not~ce whether he was drinking but accused stood close to him 
and 11 it didn't seem like he was drunkll (R. 26-34). 

Major William E. Allen; Medical Corps, had kncr.m the accused since 
4 _1!arch 1941, was in the same battalion and lived in the same quarters 
with him while they were. stationed at Fort Devens, Massachusetts. 
During this time he had no reason to believe that the accused had "any 
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bad character of any type". First Lieutenant Edward T. Mayfield, a 
member of the same company as accused, knew the accused since 1941, 
worked 'llllder him, and knen him socially. He had no reason to be
lieve that the character of accused was other than "very highu, had 
never seen him drunk on duty, or under the influence of liquor, or 
smelled liquor on his breath during duty hours {R. 25-26, 36-37). 

5. ~· Specification, Charge I; Specifications l to 3, Charge II: 
The evidence for the prosecution shows that about 8 March 1943, the 
accused borrowed t'il50 from the First NatiomiJ. Bank of Ayer, Massachusetts, 
giving his note payable 3 April 1943. A communication was received by 
Colonel R. G. Sherman, regimental commander of the accused, from the 
War Department concerning the failure of the accused to discharge the 
obligation. Colonel Sherman questioned the accused concerning the 
matter about 6 August 1943 and the accused stated_that he had sent $50 
by personal check to the bank and that he intended to discharge the 
balance from his August pay. · Colonel Sherman instructed him to pay the 
balance by money order, vdthout delay. On 7 August the accused pur
chased a ~100 money orier payable to the First National Bank of Ayer, 
Massachusetts, showed the ustub• or receipt to Colonel Sherman and told 
him that he had sent the bank the $100. However, on 16 August the accused 
returned.the money order to the post office and cashed it. Colonel 
Sherman wrote the bank to ascertain if the obligation had been discharged 
and received a reply, dated 30 August, that nothing had been paid on 
the. note. He showed this reply.to the accused about 3 September and the 
accuseci reiterated that he· had sent the bank a check for f50 addirig that 
it must have been lost in the mails. He also stated that he had sent the 
money order but after some further discussion with Colonel Sherman said 
he had not sent it uyet• because •r must have been careless, I guess•. 
Colonel Sherman told him to get the money order and bring it to him. 
The next day Colonel Sherman made inquiry at the post office and found 
out that the money order had been cashed. 

' The accused testified that a letter concerning his failure to pay 
the note was indorsed to him by regimental headquarters in July. He 
replied by indorsement stating he y;ould pay $50 a month beginning in 
August, and took the indorsement to the regimental adjutant who stated 
he thought the proposed arr·angement was satisfactory. This was the 
earliest he could pay anything on the note due to the expenses con
nected with two changes of station and the fact that he v:as supporting 
his mother. His vdfe had commenced working in June but her earnings for 
two or three months went to buy clothes or to help her mother. About 
3 September (Au~st?) he gave his wife the money to pay their obligations 
and usince she had nevar failed to meet any obligation before, I said 
nothing mor~ to her about i t 11 • ( 'i'he' ,·dfe of accused testified that in 
early August he told her to send a check to the bank but the matter 
uslipp.ed• her mind and she said nothing to him about it until he inquired 
about it.) The indorsement which he had given the adjutant was lost 
and Colonel Sherman called him in personally-a.bout 5 or 6 September {August?) 
to find out what he was doing regarding the note. The accused, believing 
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that his wife had sent the money., told Colonel Sherman that he had sent 
the bank a $50 check. Colonel Sherman asked him to pay the balance ~o 

·he secured a money order with attached receipt which he showed in its. 
entirety to Colonel Sherman. He did not tell him that he had sent it. 
He placed the money order in his pocket and forgot about it but later 
needing money., he remembered it and cashed.it. il'hen Colonel Sherman 
called hl.m,'in about 3 September he told him he had mailed the bank a 
check for $50 but had not mailed the money order adding., •It was partially 
carelessness•. ·He was instructed to produce a receipt for the ~;50 
payment and thereupon talked to his wife who said she had not sent it. 
'!'he accused then went to Colonel Sherman and explained the circumstances 
to him. The note was paid on 7 September. · 

With reference to the failure of the accused to pay his note to the 
bank (Spec • ., Chg. I)., ·the evidence discloses little more than the fact 
that he did not discharge the obligation 1.Ultil it w~s five months past 
due.· 'l'he acc'!lsed testified that he wa;s unable to pay the note earlier 
due to the fact that he was supporting his mother and that... he had been 
put to considerable expense by reason of two permanent chang"eti._ of station. 
The Board is not convinced that the failure of the accused to meet his , 
obligations promptly is proven attributable to an evasive or·ctishonor
able motive., or to any indifference to his legal obligations. It was 
held in C'..J 121207 (Dig. Ops. JAG 1912-40 Sec. 453 (14)): -

•Dishonorable neglect to pay debts is a violation of 
Article of Viar 95. Neglect on the part of an officer to 
pay his ~ebts promptly is not of itself sufficient grounds 
for charges against him. 1ihere the nonpayment amounts to 
dishonorable conduct., because accompanied by such circumstances 
as fraud., deceit or specific promises of payment, it may pro
perly be deemed to constitute an offense. '\'ihere the speci
fication alleged that accused., as an officer., failed and 
neglected to pay debts., and the proof does not show such 
conduct with reference to the debts as would constitute an 
offense., although some of the debts had been due for more than 
seven· months., a finding of guilty cannot be sustained.• 

Although the evidence here sho,is that the accused made false state
ments to his commanding .officer concerning payments allegedly made on 
the obligation there is no showing that these statements were communi
cated to the bank. No fraud or deceit was practiced on the bank nor· 

.any specific promise of payment (other than the note) made to the bank. 
Under foe circumstances the Board is of the opinion that the failure of 
the accused to meet this obligation is not proven to be d.ishon.orable 
within the meaning of the 95th Article .of War or discreditable within 
the meaning of the 96th Article 0£ War (cf. CM 2CJ7712, 'rhompson, 8 B. R. 
319; CM 217636 Nichols, ll B.R. 285). · 
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It is ·shown that about 6 August 1943 accused told Colonel Sherman 
his regimental commander., that he had sent the bank a check for f50 and 
that the statement was false (Spec. 1, Chg. II). Although in effect 
aamitting the falsity of the statement the accused insisted that it 
was made in good faith inasmuch as a few.days before he had given his 
wife the money, had instructed her to send it to the bank and assumed 
she had mailed it. His wife testified that she had been so instructed 
but that the matter •slipped• her.mind. It is further shown that about 
7 August 1943 the accused purchased a ,100 money order payable to the 
bank, broueht the receipt to Colonel Sherman and stated to him that he 
had sent the money to the bank, ·which statement.v:as false (Spec. 2, Chg. 
II). Accused contended that he showed the whole money order to Colonel 
Sherman and not the receipt alone, and did not tell Colonel Sherman 
that he had sent the money to the bank•. l'he court by its findings of 
b'1lilty of these two Specifications avowed its disbelief in the testimony 
of the defense, a conclusion with which the Board is in full accord. · 
The testimony of the accused concerning the t50 check is more ingenious 
than credible while his testimony concerning the money order is neither. 

The evidence also sustains the Specification alleging that accused 
falsely stated to Colonel Sherman on 3 September that the reason he had 
not sent the money order to the bank was because he had been careless 
(Spec. 3, Chg. II). Accused purchased the money order on 7 Au6ust when 
directed by Colonel ::,"hennan to send the balance due on the note to the 
bank by money order, showed Colonel Sherman the money order receipt 
on that date and stated that he had made the remittance. Instead ac
cused kept the money order and cashed it on 16 August. Then, when 
questioned by Colonel Sherman on 3 September, he stated that he had not 
sent the money order •yet• because •I must have been careless, I guess•. 
Stich a statement was false and deceitful. Its purpose was to lead · 
Colonel Sherman to believe that the money order was still in the pos-

- session·--of-accused when in fact he had cashed it more than two weeks 
previously. Not only was this statement false by reason of its false 
implication and incomplete character but taken literally it was Ylithout 
any factual basis. There is nothing to show that his failure to send 
the money order resulted from carelessness. His testimony that he 
placed the poo money order in his pocket and,forgot about it is mani
festly incredible considering his straitened financial condition at 
the time. 1.',hether accused purchased the money order solely to deceive 
Colonel Sherman, intending to cash ·it after it had served this purpose, 
or whether he actually intended to mail it at the time of purchase but 
later changed his mind, in.either event his failure to send the money 
order was the result of cieliberate action on his part and not the 
result of any carelessness. The finding of guilty of the Specification 
is sustained. 

£• Specification, Additional Charge: 1'he evidence shows that the 
accused was on duty 5 September 1943 and that at about 11 a.m. on that 
date was in the company orderly room. He looked "rather sleepY9, 11showed 
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evidence of having been drinld.ngM, and had the II smell of liquor on him•. 
A noncommissioned officer was working in the room. Captain Frederick 
H. McGrath., the company commander., reprimanded him for his appearance. 
At 3:30 p.m. Captain'McGrath returned to the company orderly room and 
found the accused asleep at the desk. The phone was ringing but the .- . 
accused did not awaken._ Captain McGrath walked outside and ~-hen he 

· returned shortly the accused .was gone. About 3:50 p.m. Captain t!cGrath 
went into the officers' latrine and found the accused asleep on the floor. 
1he accused immediately opened his eyes. The accused testified that he 
end his wife had sat up with a neighbor lady who was ill most of the 
precedin~ night. The only time he laid down was from 4 or 5 a.m. to 
7 :30 a.!11. He had one ii drink• about 3 or 4 a.m • ., about a quarter of a · 
cheese glass. He reported for duty at 7:30 a..m •., performed his usual 
duties., and was leaning forvrard on the desk when Captain 1.fcC'rrath came 
in and reprimanded him. Shortly afterwards he went to have his helmet painted 
and from there he proceeded to mess. In the afternoon he became very drow-
sy and decided to get five or ten minutes sleep. He went into the latrine, 
he thought he locked the door., and sat there with his head down on his 
knees when Captain 1::cGrath entered. Three de*ense witnesses who saw the 
accused at various times in the morning of 5 September and at 3 p.m. 
that date testified that accus.3d performed his normal duties., did not 
have the odor of liq~or on him., and was not drunk. Captain Mc-}rath 
further testified that the accused was able to perform his military 
duties at the time he saw him in the morning. He did not think that 
the accused was drunk. °It vras probably the result of previous drink-

. ing and lack or' sleep. However, Captain ?.:'.:cGrath believed that the ac
cused was d,runk·under the definition in tho llanual for Courts-Martial 
that rtany intoxication which is sufficient sensibly to impair the ration
al and full exercise of the mental and physical faculties is drunkennessa 
within the meaning of the 85th Article cf Yiar, because the accused was 
unable to perfornr his duties. The accused was able to perform his 
duties 11 up to falling asleep•; while he was asleep he could not perform 
his duties• 

. The accused is charged with being Rdrunk and asleep in uniform 
1',-hile on duty-JJ in violation of Article of ·war 95•. Although there can be 
no doubt that during the t~~e the accused was on duty on 5 September · 
Dthe rational and full exercise of the mental and physical faculties• of 
the accused wer~ sensibly impaired there exists grave doubt in the minds 
of the members O'f the Board that it is proven that such impairment was 
the.immediate result of intoxication. the Board does not doubt that such 
impairment resulted from an alcoholic escapade the preceding night at
tended by lo~s of sleep and is not inclined to place much credence in 
the testimony of the ac:cused as to preceding events. Nevertheless the 
quest:,ion remains ,vhether the fact that an officer who has the odor of 
liquor about him, shows signs of' having been drinkin:.;, and falls asleep 
on duty is proven to be intoxicated when it is shown that he is other
wise able to perform his duties; otherwise acts in a normal manner, and 
in the opinion of all the witnesses i 9 not adrunk". After careful 
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consideration of all the evidence the Board concludes that it is not 
proven beyond a reasonable doubt that the accused was drunk on duty 
(cf CM 220672, Erickson, 1.3 B.R • .35). The Specification alleges that 
accused was· Udrunk and asleep in uniform while on duty:t at a parti- · 
cular time and place. The language remaining, if the word •drunk• 
be excepted from the Specification, is in the opinion of the Board 
insufficient to state an offense under the rule that where an act 

· ~charged is not per~ an offense, words such as "Wrongful•, •unlawful• 
or·' the like must be used in the Specification to make it an offense 

· (CM 11.3535 and 1.30811, Dig. Ops. JAG 1912-40, sec. 451 (8); CM 218409, 
1 Bull•. JAG 18; CM 226512, 2 Bull. JAG 17). The finding of guilty of 
this Specification is, therefore, not sustained•. 

·. 
6. The accused is .30 years of age. 'I'he records of 'I'he Adjutant 

General• s Office show his service as follows I Appointed second lieu-
'tenant, Infantry Reserve, Ju:rrry of the United States, and accepted 5 
June 1936; active duty from 16 July 19.36 to 29 July 19.36, and from 
14 July 19.39 to 27 July 1939; promoted to first lieutenant, Infantry 
Reserve, Army of the United States, 20 September 19.39; active duty 
from .3 March 1941. 

7. The court was legally constituted. No errors injuriously' 
affecting the substantial rights of the accused were ·committed during 
the trial. The Board of Review is of the opinion-that the record of 
trial is legally insufficient to support the fin.dings of guilty of the 
Specification, Charge I, and Charge I, and of the Specification, Addi
tional Charge, and th·e Additional Charge; legally sufficient to support 
the findings of guilty of Specificationsl, 2 and .3, Charge II and Charge 
II; and legally sufficient to support the sentence and to warrant con
firmation thereof. Dismissal is authorized upon conviction of a vio
lation of the 96th Article of Ylar. 

Judge Advocate. 
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(340) 1st Ind. 

V:.ar Depirtment, J.A.G.o., 11 AUG 1944 - To the Secretary of.War. 

1. Herewith transmitted for the act,ion of the President· a~ the record 
of trial and the opinion of the Board of Review in· the case of First 
Li.e,utenant James L. Thompson (0-341678), Infantry. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally :insuff'icient to support the findings of gullty of the 
Specification Charge I and of Charge I,· and of the Specification, Addi
tional Charge: and of the Additional Charge, but legally- ~uf.ficient to sup
port the findings of guilty of Specifications l, 2 and 3, Charge II, and o:t' 
Charge II; and legally sufficient to support the sentence and to u.rrant con
firmation thereof. The accused, on three different occasions, ma.de false 
state:ioonts to bis regimental commander llh.en questioned concerning payment of 
his past-due note to a bank in the sum of $150. A.bout 6 August 1943, the 
first occasion, he falsely stated that he bad sent the bank a check for $50 
(Spec. 1, Chg. II). The following day the accused showed him a money order 
receipt for $100 and falsely stated that he ~d sent the bank that amo1mt 
(Spec. 2, Chg. II). He had in fact on 7. Augµst purchased a money order but 
did not send it and cashed it himself on 16 August. On 3 September, when 
questioned again he repeated his previous false statement that he had sent 
the bank a checlc .for $50 and also falsely stated that he had not sent the 
money order "Yet• because he had been "careless• (Spec. 3, Chg. II). The 
note was paid about 7 September. It appears from papers attached to the 
record that accused procured a loan o! $150 !rem the Red Cross on 10 August 
1943 for the declared purpose of discharging this note. Payments on the 
loan of $.50 each 1'8re dll.e the Red Cross on 2 September and 2 October but 
as of 18 October 194.3 only $25 had been paid. The dishonesty shown by ac
cused in his dealings with his Commanding officer and his indif'f'erence to 
his financial obl:!.gations indicates a fundamental lack of character and 
renders undesirable his contirmance in the service as an offi.cer. I recom
mend that the sentence to dismissal, total forfeitures and confinement at 
hard labor for one {l) ;year be con.finned but that the confinement and fol'
.f'eitures be remitted and that the sentence as thus. md11'1ed be carried into
execution. 

· 3• Inclosed are a dratt of a letter .f'or your signature, transmittil:lg 
the record to the President for his action, and a form of Executive action 
can-ring into et.tact the recommendation made above. 

~ .~o·3 Incls. A 

Iricl.1-Rec. of .trial. 
Incl.2-Drtt. ltr. for sig. 1qron C. Cramer,

S/W.. T JMajor General, 
___I-"nc=l=•J....-....[...:0...1111..._.o...t.......A=ct=i..,o...,.n=•---··- -~--ud_g_~~~o_cat_!_ 051eral. 

. -·-·--·-·, 
' 
~ ·-·. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confirmed but confinement and 
forfeitur~s rerl tted. a.c.~!.o. 502,. 13 Sep 1944) · 
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ViA,R. DEPARTME:NT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. (341) 

SPJGK 
CM 254722 

8 0 MA)' 1S44 

UNITED STATES ) ARMY: AIR FORCES 
CE...'ITRAL FLYING TRAINING COMMAND ~ v. 

) Trial By G.C.M.., convened at 
Second Lieutenant TARJE ) Randolph Field, Texas, 3 April 
M. GRIMSTAD 
Air Corps. 

(0-731570), ) 
) 

1944. Dismissal, total forfeitures, 
and confinement for three (5) years. 

OPINION of the BO.L'TD OF REVIEVf 
LYON, ANDREWS and SONENFIELD, ,Tudge Advocates. 

1. The record of trial in the cue of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advooii.te General. 

2. Accused was tried u~on the following Cha:rges and Speoificationsa 

CHARGE Ia Violation of the 61st Article of ·.re.r. 

Speoifica.tiona In that Second Lieutenant Ta.rje-M. Grimstad, 
Air Corps, did, without proper leave, absent hilllself from 
his station at Randolph Field, Texas, from about 16 November, 
1943, to about 23 November, 1943. 

CHAlRGE Ila Violation of the 96th Article of War. 
·--

Specification la In that Second LieuteD&nt Ta.rje M. Grimstad, 
Air Corps, did, in San Antonio, Texas, on or about 21 November 
1943, with intent to defraud, wrongfully and unlawfully make 
and utter to the Gunter Hotel. Corporation, a certain cheok 
in words and figures a.s follows, to wit~ 

San Antonio, Texas, November 21, 1943. 
Pay tc the order of - Gunter Hotel $50.00 

Fifty and No/100 Doll.a.rs. 
Toa Security Trus,:; and Savings Bank (s) Tarje M. Grimstad, 2nd Lt. 

Billings, Montana TAR.IE M. GRIMSTAD._0-73157 

and by maa.ns thereof did fraudulently obtain from the Gunter 
Hotel Corporation the sum of ~0.00, he the said Second Lieu
tenant Ta.rje M. Grimstad, then well knowing that he did not · 

I

have and not intending that he should have an account with 
the Security Trust and Savings Ballk of Billings, Mont8.Ila, for 

· the pa.yDJent of said oheck. 

http:Doll.a.rs
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Notes and two additional specifications, Specification 2 being 
identical in form with Specification 1, and Specification 3 
being identical in form with the exception of the date of the 
check, which is 20 November 1943. 

ADDITIONAL CHARGE Ia Violation of the 96th Article of Ws.r. 

Specification la (Finding of not guilty). 

Specification 2a In that Second Lieutenant Tarje M. Grimstad. 
Air Corps, did, at the St. Anthony Hotel. San Antonio, Texas, 
from between on or about 3 December 1943 to on or a.bout 28 
December 1943, wrongfully and illegally cohabit with a 
female, other than his wife. 

Specification 31 (Nolle prosequi by direction of appointing 
. a.uthori ty). 

Specification 4t In that Second Lieutenant Tarje M. · Grimstad, 
Air Corps, did, in San Antonio, Texas, on or about 28 December 
1943, with intent to defraud, wrongfully, and unlawfully, make 
and utter to the St. Anthony Hotel, a certain check in words 
and figures a.s follows,. to wit a 

· THE ST. ANYtlONY HOTEL 
San Antonio, Texas. 

December 28, 1943. 
Pay to the order of THE ST. ANTHONY HOTEL :,P75.00 

Seventy-five and No/100 •••••••• Dollars 
(s) Tarje M. Grimstad, 2nd Lt. ,Ac. 

Randolph Field, CIS 0-731570. 
TO: Security Trust &: Savings Bank 

Billings, Montana. 

and by means thereof did fraudulently obtain from The St. 
Anthony Hotel satisfaction of his account with such hotel in 
the amount of ~63.16, and lawful money of the United States 
in the a.mount of $11.84, and he the said Second Lieutenant 
Tarje M. Grimstad, then well knowing that he did not have 
and not intending that he should have an account with the 
Security Trust and Savings Bank of Billings, U~nta.na. for the 
payment of said check. 

' .. 

Specification 5a In tha_t Second Lieutenant Tarje M. Grimstad, 
Air Cor·ps, did, in Omaha, Nebraska, on or about 12 November 
1943, with intent to defraud, wrongfully and unlawfully make 
and utter to the Eppley Hotels Company, a certain check in 
words and figures as follows, to wit a 
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November 12 1943 
Pay to the order of EPPLEY HOTEI.S COMPANY ~50.00 

Fifty and no/100 Dollara. 

Hationa.l· Bank of Ft. Sam Houston, (s) Tarje M. Grimstad, 2nd Lt.,AC, 
San Antonio, Texas. Randolph Field, Texas. 

Room :/1:437 Serial Number 0-731570 

and by means thereof did fraudulently obtain from the Eppley 
Hotels Company the sum of ~50.00, he the said Second Lieutenant 
Tarje M. Grimstad, then well knowing that he did not have and 
not intending that he should have sufficient funds ~n the 
National Bank of Fort Sam Houston, San Antonio, Texas, for 
the payment of said check. 

Notea and three additional specifications, all identioal in 
form with Specification. 5 with the exception~f the dates or 
the checks, which are as follows• 

Specification 6 a Check dated November 13, 1943. 
Specification 7a Check dated November 14, 1943. 
Specification 81 Check dated November l4, 1943. 

Specifications ·9, 10, lla (Nolle p~osequi by direction of ap
pointing authority). 

Specification 12a In that Second Lieutenant Tarje M. Grimstad, 
Air Corps, having been restricted to the limits of Randolph 
Field, Texas, did, at Randolph ·Field, Texas, on or about 15 
January 1944, break said restriction by going to the St. Anthony 
Hotel at San Antonio, Texas. 

ADDITIONAL CHARGE IIa (Nolle prosequi by direction of appointing 
authority). 

Specification& (Nolle prosequi by direotion of appointing 
authority). 

ADDITIONAL CHA.RGE IIIa Violation of the 95th Article of War. 

Specificationa In that Second Lieutenant Tarje .1!. Trimsta.d, 
Air Corps, being indebted to the Park Hotel, Great Falls,_ 
Montana, in the sum of $106.58, for lodging and services 
furnished between 1 July 1943 a.nd 30 September 1943, which 
amount became due and payable on or about 30 September 1943, 
did, at Gre~t Falls, Montana, from 30 September 1943, to 31 
January 1944, dishonorably fail and ~eglect to pay said debt. 
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The appointing authority directed that a~ prosequi be entered as to 
Speoifioations 3.9.10. and 11 or Additional Charge r. and a.s to Additional 
Charge II and its Speoification. Aocused pleaded not guilty to all Charges 
and Speoifications. He was found not guilty or Speoification 1. Additional 
Charge I and guilty of the Specification of Additional Charge III exoept 
the figures and words 11 iil06.58 11 and 11dishonora.bly11

.• substituting therefor 
respectively the figures and words 11~105. 78 11 and "wrongfully". or the ex
cepted words not guilty. of the substituted words. guilty. not guilty of 
the Charge. but guilty of a violation of the 96th Article of War. and 
guilty of all other Charges and Specifications. No evidence of previous 
convictions was introduced. He was sentenced to dismissal. total forfeitures, 
and confinement at hard labor for three years. The reviewing authority ap
proved the sentenoe, stating that, "It I had the power I should order the 
sentence executed as approved11 

• and forwarded the reoord of trial .for 
action under Article of War 48. 

3. Summary of the evidence. 

Insofar as is possible, the offenses will be set forth in the order 
in which they occurred, rather than as set forth in the Charge Sheets. 
Evidence for the defense will be set forth by speoific offenses. , Acoused 
made an unsworn statement through his oounsel af'ter a thorough explanation 
by the law member of his rig~ts as a witness (R. 73 ). · 

!: Charge I and Specifioation (Absenoe without leave from 14 November 
1943 to 23 November 1943). 

Lieutenant Colonel George M. Framo, Air Corps, 1053rd Basic Flying 
Training Squadron, Randolph F.i.eld. Texas·. testified that he was accused's 
oomma.nding officer. The morning reports of the squadron, prepared for 

43 11witness' signature. showed,aooused from 11duty to .AWOL, 1100, 16 Nov. 
43 11and from "AWOL. 1100,· 16 Nov. 43. to skin hosp, 0020, 23 Nov. (R. 9, 

lOJ · Pros. Exs. 2,3)-; To witness' recollection, accused reported back 
to the squadron f;ram the hospital the day afier his return to the hospital 
from ~s unauthorized absence (R. 10). 

b. Evidence for defense, Charge I and Specification. 

In his unsworn statement a.ooused said in part, concerning this offense a 

11Arriving at Randolph Field on Nonmber 15th, I reported 
and discovered for the first time that I was to b• trained as 
ari instructor. Until then I had believed that I was being asaigned
t? & ~ombat uni:t where my experience would stand me in g?od stead. 
I was quite disappointed and a little bitter. I went to San 
Antonio-the evening of the 15th of November a.nd imbibed much too 
fl"eely with the result I didn't come out of the fog until two or 
three days later, at which time I became deathly ill. I we.a ex
tremely wet.le and unable to eat a thing. However. thinking it would 
pass away: soon. I decided to remain where I waa until I could re-
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turn to duty without going to the hospital. I finally became so 
ill that the hospital was the only place for me, ao I returned 
to Randolph Field and entered the••• post hospital where I 
remained for nine da.ys before being released•••" (R. 74). 

c. S ecifications 5,6, 7 and 8, Additional Char e I (Wrongfully 
ma.king and uttering four worthless 50 checks, in Tiolation of Article of 
War 96). 

The prosecution introduced the testimony of Mr. E. Lloyd Bumpas, 
Assistant Ms.na.ger of the Hotel Fontenelle, Qnahs., Nebraska, in the form 
of two depositions (R. 46,471 Pros. Exs. 13,14). Attached to the deposi
tions were the checks issued by accused (Exs. A,B,C,D). On 12 November 
accused tendered to the cashier of the hotel, a unit of the Eppley Hotels 
Company, a check for $50. The records of the hotel show that it was 
cashed and that accused received i5o for it (Pros. Ex. 13, Ex.D). O.n 
13 November the hotelcashed another ~O check of that date for accused, 
and on 14 November two more checks, each for ~50. All were drawn on the 
National Bank of Fort Sam Houston, San Antonio, Texas;'-and all bore accused's 
signature, serial number, and rank. The only check cashed personally by 
witness was that of 13 November (Pros. Ex. 14, Exs. A,B,C). All fol.U." 
checks were deposited to the hotel's checking account, and all were 
subsequently returned to it, bearing attached a form slip of the drawee 
bank, with the annotation, "Not Sufficient Funds"; checked in nencil 
(Exs. A,B,C,D). . . 

Mr. w. L. Bailey, the assistant cashier of the National Bank of Fort 
Sam Houston, testified that the signatures on the checks were the same as 
that upon accused's specimen signature ca.rd (Pros. Ex. 15; R. 53). Defense 
counsel, while refusing to enter into a stipulation concerning the signatures, 
subsequently admitted that accused gave the checks (R. 50,57). 

There was introduced into evidence the.bank's ledger sheets.Qovering 
accused's account during the period from 21 July 1943 to 21 March 1944. 
Mr. Bailey stated that this was a. record of all transactions, including 
checks drawn on, deposits made to, and service charges against, accused's 
account in that·period (R. 53,58; Pros. Ex. 16). SUilllllarizing ;the condi
tion of accused's account between l October 1943 and 20 November 1943 
(the date shown by the indorsement on Exhibits C and D to be that by which 
all four checks had passed through the hands of the San Antonio branch 
of the Federal Reserve Bank of Dallas (R. 55)), it appears that on 30 
September, aooused's account was overdrawn ~1.79. Accused ma.de two 
deposits (on 7 October and 9 October) totaling ~346.35, ·and during the 
month drew nine checks, in amounts from .,;3.5 to ~125, and totaling ~344. 
There also appear eight debit items of 50¢ each and one debit item·of 
$1, during the month. The aocoun:t was overdrawn 94¢ on 20 October and 
~4.44 by 29 October, as a result of successive 50/ debits (Pros. Ex.16). 
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During the period from l November through 20 NoTember. accused ma.de 
two deposits (on 2 November and 8 November) totaling $272. 75. Eight . 
separate checks were debited, in amounts from ~15 to i75, and totaling 
~265. Twelve debit itelllB of 50¢ each are found. The balance in the 
account· on 8 November, af'ter a ~140 deposit. was :iP142.81, but five checks 
presented on 10 November reduced the balance to $2.81. A 50/ debit item 
on 13 November, five such i telllB on 17 November• and five more on 19 and 
20 November resulted in an overdrawn status of ~.69 (Pros. Ex. 16). 

A further examination of the record of accused's account back e.s fa.r 
as 31 July discloses that on such date he had a. balance of $206.62. During 
the month of August he drew 23 checks• in a.mounts ranging f'rom $10 to $65, 
and totaling ~553.94. There were also seventeen 50¢ item.sand one ~l item. 
During August there were two deposits. on the 5th and 10th, totaling ~47.75. 
By 14 August the account was overdrawn by 7/, and by 30 August. as a result 
only of the 50Jt and ~l itelllB• by :,p9.07.. In September accused drew 9 checks• 
in amounts ranging from ~15 to $100. and totaling ~391.97. There were also 
three SO/ items and one ~l item. During September there were two deposits• 
on the 7th and 8th, totaling $247. 75. By 11 September the balance was 21/. 
and by 30 September. as a result only of the 50Jt and $1 items, it was over
drawn by the ~1.79. 

YJI". Bailey testified that it was the policy of the,bank to make a 
50/ service charge the first time a. check was returned through regular 
clearing house channels for laok of sufficient funds in the account upon 
which it was drawn (R. 54,57). Between 21 July and 28 December 1943, there 
were 43 such debits to accused's account. including those set forth above 
(R. 59). They could also have been a series of 50Jt checks (R. 60). 

Testifying from a 11return check sheet" for 16 November and 19 November. 
which sheet he stated was a. permanent record of the bank. prepared and 
maintained in the ordinary course of business by "any number of bookkeepers" 
(none of whom he could identify), witness stated that on 16 November they · 
returned a.ccus ed' s 12 November check and on 19 November they returned the 
13 and 14 November checks (R. 54-56,58). 

. 
d. Evidence for defense, Specifications 5,6,7 and 8, Additional Charee I. 

In his unsworn statement accused said, in part, concerning these 
Specifications a 

"The.matter of the Fontennelle futel checks is an entirely 
different situation. Here, I was careless and neglectful in 
that 1: had only a vague idea as to the • • • status of my 
checking; account at Fort Sam Houston Bank. This was due to the 
fact that in.April of 1943 all my cancelled checks, statements, 
and so forth, began to be sent to my mother instead of to me. 
This was instituted primarily because of the fa.ct that not only 
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was I out of the State a great deal on ferrying missions, but also 
because I expected a transfer to foreign service at any moment. 
1Jy pay ·check was always sent directly to the bank by the Finance 
Office, a.nd I would issue checks, against it •. • • • lfhesi] checks 
were written in good faith and with the belief that they would be 
honored. as soon a.s I discovered that they were not honored, I 
sent ~he Fontenelle back a check to cover. Said check was honored 
and my account and debt paid in full.• • • It was never my intention 
to write the above mentioned checks with any thought that they would 
not be honored" (R. 74-75). 

e. Specifications 1,2, and 3, Charge II {'ifrongfully ma.king and uttering 
three-worthless ~50 checks. in violation of Article of War 96). 

11r. William M. Corrin. Executive Assistant Manager of the Gunter li:>tel. 
San Antonio, Texas, testified that the hotel records in his custody showed 
that accused registered at the hotel at 1828 on 15 November and checked 
out at 1435 on 22 November. On 20 November the hotel cashed a $50 check, 
signed by accused, dated that date, and payable to the hotel (R. 12; Pros. 
Ex. 7). On 21 November the hotel cashed two more ~50 checks. otherwise 
similar to the first except for the date (R. 12; Pros. Ex. 5, 6). All 
three were drawn on the Security Trust and Savings Bank of Billings, 
lJohta.na.. The checks were deposited by the hotel to its checking account, 
and it was given credit for them, but the acco·unt was charged back when the 
checks were returned from the drawee bank bearing the notations, dNo 
account". The checks were returned on either 3 or 4 December (R. 12-14). 

• Mr. Hayden Lonney White, Ca.shier of the Security Trust and Savings 
Bank, of Billings, Montana, testified by deposition.that he had known 
accused since childhood, and that the records of the bank showed that ac
cused had never had a checking account there. Prosecution's Exhibits 5,6 
and 7 were presented to the bank in the usual course of business on 27 
and 30 November, and returned unpaid to the last indorser for this reason. 
Accused's mother, I,-:Z-s. Carmen G. Thuerer, had had an account with the bank 
for a number of years, and in the past the bank ha.d notified her of checks 
drawn on it by accused. ~he had instructed the bank to charge her account 
with checks thus drawn by accused, but after this practice had continued 
for some time she refused to honor checks drawn in this manner (R. 10,11, 
16; Pros. Ex. 4). 

Letters were written by Mr. Corrin on 4 December and 9 December. 
directly to a-c cus ed, concerning the ·three checks. Corrin' s secretary a.ls o 
talked to accused twice over the telephone. 11.Right after the 1st of 
Je.nuary11 accused gave the hotel his check for :Jp].50, which was paid. At 
the time of the trial accused owed the hotel nothing (R. 12,15). 

f. Evidence for defense, Specifications 1, 2 and 3, Charge II. 

In his unsworn statement accused said in part, concerning these 
Specifications a 
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"In August, 1943, I received permission from my. mother to 
write personal checks on her account in the Security Trust and 
Savings Bank of Billings, Montana.. I did this seTeral t~a 

· during August and they were all honored. In September my mother 
and I had a business talk at which time it was decided that I 
.rould borrow lllOney from the bank for which I would sign a personal. 
.l.lote. Before this was oonaummated I we.a sent to Randolph Field. 
Again I utilized her checking aooount by issuing checks drawn 
against it, to the Gunter &tel .and to the St. Anthony Hotel. I 
issued these ohecks in good fa.1th, believing at the time they would 
be honored, e..a in the past. However, my mother had not informed 
me of her desire to stop this practice. As a result, said ohecks 
.were returned. I immediately made all these checks, drawn on 
her account, good. I did not at any time issue e:n.y ohecka on 
her account with the knowledge tha.t it (sic) would not be honored. 
I wrote theae cheoka in (;OOd ·faith fully believing that they would · 
be honored • • •" (R. 74). · 

Defense introduced in evidence a check for $150, drawn on the National 
Bank of Fort Sam. Houston, payable to the Gunter Hotel, dated 31 December 
1943, and signed by accused. Mr. Bailey testified that this was paid by 
the be.nk on 18 January (R. 61; Def. Ex:. C). This appears to be the check 
with which accused made good the three oheoks of 20 .and 21 November. 

!,• ~vidence in rebuttal, Specifications 1,2, and 3, Charge II. 

The prosecution introduced in rebuttal of accused's unsworn statement 
above a deposition of Mrs. Carmen G. Thuerer, originally taken er:, defeDBe, 
but not used by them. Corroborating Mr. White's testimony, she stated 
that she had an account in the Security Trust and Savings Be.nk, and that 
in August of 1943 she had issued instructions to the bank to honor checks 
drawn by accused and to charge them to her account. These instructions 
were withdrawn by her between 15 and 20 September 1943, and the bank told 
not to honor any more checks drawn by accused. She visited a.caused in 
Great Falls, Montana. in September and again in October of 1943, and at 
one or both of these times she told accused of her last instructions to 
the bank (R. 78; Pros. Ex. 18). 

h. Specification 2, Additional Charge I. (Wrongful cohabitation with 
a female other than his. wife from 3 December to 28 December 1943. ) 

Testimony concerning this Specification was offered by witnesses Richard 
R. Riestenberg and A. J. Wiest, and by the deposition of ?.1rs. Jeanne Turner 
of St. Joseph, Missouri, the woman with whom the.unlawful cohabitation took 
place. Mrs. Turner had known accused for 5 years., She wa.s married to him 
in uingview, Texas, in April 1939, and divorced from him in May 1940, no 
children being bor.ri of the marriage. She married one James w. Turner in 
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Louisiana. in October 1941, a.nd wa.a still :ma.rried to him as ot 7 March 
1944. Turner is nOlf' oversea.a with the armed forces, which, she stated, 
prevents her obtaining a diYoroe from him, and which, in turn, prevents 
her &lld aocuaed'• contemplated r.e.a.rri•ge (R. 37J Pros. Ex. 10). 

Yrs. Turner also stated that she arrived in San, Antonio on •approximately 
December 7th, 1943 and remained approximately three weelal •. During this time 
she stayed with aooused at. the St. Anthony Hotel, the expenses being pa.id 
by a.ccuaed. She found upon her a.rrival that a. room. had been reserved tor 

_her, and a ba.by bed plaoed in it for Judith Ann Turner, her 2-yee.r old 
· daughter, who accompanied her {R. 37J Pre.a. Ex. 10). 

Mr. Wiest, the assistant manager of the hotel, testified that the 
night aooused registered at the hotel desk, he- heard accused "remark that 
his family wouldn't be in that night • • • but would be in the next day• 
(R. 34). Wiest, who identified accused at the trial, testified that he. 
talked to aooused on several occasions between 3 ~cem.ber &lld 28 December. 
The first of these waa •some time after December 3rd•, in regard to a 
$76 check {to be discussed later). A da.y or two atter accused registered 
at the hotel, an officer from the Provost Marshal's office inquired of 
witness whether a.caused was registered there, and was es:corted by witness 
to accused's room. Accused and another lieutenant came to the door. Wit
ness thought that he had heard a woman's and a small girl's voice enanating 
from inside the room {R. 31,32,35,36). 

Mr. Riestenbe-rg, the executive assistant manager of th9 hotel, testified 
that the original registration card signed by aoowsed had been lost, but 
remembered having seen it and having recogniied accused's signature, with 
which he was familia.r··(R. 28). The hotel's ledger sheets, or "guest folio", 
were introduced as Prosecution's Exhibit 9. They were the hotel's permanent 
reoord'o£ charges upon the guest's account, ma.de up from the charges aDd 
vouchers of various departments of the hotel (R. 24,25). Prosecution's 
Exhibit 9 shows occupancy by acoused 11and family" of a room from 3 Deoember 
to 28 Deoember, inolusive. The price of the room was ~ per day, ana.·suoh 
a charge appears for ea.oh day of oocupanoy. Riestenberg and Wiest both 
testified that this is the rate for occupancy by two persons, no charge 
being made for a baby's bed (R. 28,36). Accused once informed Mr. 
Riestenberg during a conversation that 11his wife and baby were here", and 
ma.de a similar statement to witness at a Christmas party given by the hotel 
for its guests (R. 26,29). ~"hen accused checked out of the hotel and._2,aid 
his bill, he told Mr. Wiest "that he was sending his family home, /_;:ny 
that he was r~turning to Randolph Field" (R. 32). · Neither Riestenberg nor 
Wiest could testify of his own knowledge that accused spent any one night 
at the hotel (R. 27,34). 

i. Evidence for defense, Specification 2, Additional Charge I. 

Accused's unsworn statement contained no reference to this offense, nor 
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did he introduce any evidence conoerning it. 

J.• S ecification 4, Additional Char e I. (Wrongfully ma.king and utter
ing_ a worthless check for 75, in violation of Article of W-.r 96.) 

At the time when accused checked out of the St. Anthony Hotel on 2S 
December, the balanoe of his unpaid ~ocount there totaled $63.16 (R. 39; 
Pros. Ex. 9). Despite the i'aot that a previous check given by accused had 
not been paid (R. 32), aooused tendered and hlr. Wiest accepted accused's 
oheck for $'75. This satisfied the bill, and accused reoeived the balance 
of $11.84 in cash. The check wa.s dated that date, signed by accused, and 
drawn on the Seourity Trust and Savings Bank of Billings, Montana (R. 39J 
Pros. Ex. 11). It was deposited to the hotel's bank aocount, but was sub
sequently returned from the drawee bank, bearing attached a form marked 
"no aocount 11 (R. 40; Pros. Ex. 11). 

Mr. White, the cashier of the Security Trust and Savings Bank, testified 
in another deposition that aocused did not have an account with the bank at 
this time. His testimony was in all reepects similar to that given in the 
deposition concerning the cheoks of 20 and 21 No~ember, except that he 
fixed the dates of accused's mother's original sj.gned authorization a.a 26 
August 1943, and of her verbal withdra.ual of such authorization as approxi
mately 15 September 1943 (Pros. Ex. 12; R. 46). 

Mr. Wiest testified tha.t the check was made good ".about the middle of 
January• by another check drawn on the National Bank of Fort S8l!l. Houston 
and paid by that bank (R. 42-44). 

k. Evidence for defense, Specification 4, Additional Charge I. 

The defense introduced a.a its Exhibit A the oheck for ;75, drawn on 
the National Bank of Fort Sam. Houston, and dated 14 January. It was re
ceived by the hotel on 16 January and paid the·next day (R. 44,62,70,71; 
Def~ Ex. A). Aocuaed's unsworn statement concerning the three checks 
_discussed under (e), (f), and (g) above, is also applioable to this Speci
fication. 

1. Specification 12, Additional Charge I.(Breaoh of restriction at 
San Antonio, Texas • ) 

It appears from the testimony of Colonel 'Walter C. fihi te, Air Corps, 
the commanding officer at Randolph Field, that aooused ha.d been under a 
rest3:iction at the. time Mrs. Turner came to San Antonio to visit him, and 
that she had visited Colonel White in a suocessful effort to have the 
restriotion removed in order that a 3U8ed might visit her in town (R. 65, 
66J Pros. Ex. 10). · 

Upon learning that Mrs. Turner was not accused's wife, as she had 
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stated to him, Colonel White summoned accused to his office on 12 January. 
The pertinent part of the conversation between them at that time, testf
fied to by Colonel White from tra.nscribed shorthand notes taken by a 
reporter, is e.s followsa 

"Colonel White & All right, You understand w.tat I have 
told you about how you a. re to conduct yourself. You a.re 
restricted to the limits of this post. 

'.'Acouseda Yes, sir. I understand that, sir" (R. 64). 

Colonel White never subsequently authorized accused to leave the post, 
and did not authorize anyone else to release him (R. 64,65). 

Mr. Wiest testified that accused called him on the telephone at. about 
1700 on 15 January, asking if Wiest had been looking for him. Wiest said 
that he had, and they discussed a. check which witness had ca.shed and which 
had been returned. (It is probable, from the testimony concerning the $75 
check of 28 December, that it was that alleged in Sp~~ication 4, Addi
tional Charge I, although witness speaks of it a.a a ~50 clteck (R. 68 ).). 
Accused told witness that there was another check in the mail to take it 
up. About 30 minutes later accused appeared a.t the St. Anthony Hotel, ex
plained the matter again, and asked witness to cash another check. VfJ.tness 
refused (R. 67,68). 

m. Evidence for defense, Specification 12, Additional Charge I. 

In his unsworn statement, accused said, concerning this Specificationa 

"I went to the St. Anthony Hotel on the evening of' January 
15th to assure myself that my debt to them was paid in full and 
to secure the check and receipt, if possible. I left Randolph 
Field about 7 o'clock and returned at 10 o'clock. Colonel White 
had told me to consult with no one except through my defense bounsel, 
Captain James Malone. I discovered, by accident, that this check 
had been returned, and I wanted to get it straightened out as 
soon as possible lest it be reported to headquarters here. I be
lieved I was in enough trouble as it was, without anything 'additional 
being added" (R. 76). · 

.:!• Additional Charge III and Specification. (Failure and neglect to pay 
hotel bill from 30 September 1943 to 31 January 1944.) 

The prosecution introduced by deposition the testimony of ror. Fred J. 
Perra,.manager of the Park notel, Great Falls, Montana. (R. 72; Pros •. Ex. 17). 
Accused stayed at the hotel from 1 .July to 14 July 1943. He checked out on 
the latter date, owing i34.35, e.nd leaving no forwarding address. He checked 
in again on 5 September 1943, at which time the unpaid aocount appears to 
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have been brought to his attention. He left again on 19 September, taking 
all of his belongings, and telling Perra 'Chat he was going on a flight, 
but would return on 15 November and would pay all of the amount due a.t 
that· time. The total a.mount due was now $105. 78, which was ~ncorrectly., · 
itemized as ~106.58, but which the court corrected in its findings. The 
records of the hotel indicate tha.t only on the night of 5 November 
(September?) did accused share a room with any other officer. A "persona.I 
request" appears to have been ma.de thereafter that accused pay his bill, 
and on l November he a.gain promised to pay on 15 November. The account 
was unpaid as of 9 March, the date of the deposition (Pros. Ex. 17). 

o. Evidence for defense, Additional Charge III and Specification. 

In hU _un.svrorn statement accused said, i:o, part, concerning this. Specifi• 
oa.tiona 

"In the matter of the alleged debt of the Park Hotel in Great 
Falls, Montana, I bel:leve there is a discrepancy somewhere. How
ever, if I~mwrong, the bill will be paid in full••• Until 
September, 1943, the B~ at Great Falls was inadequate. The results 
being that a great number of pilots would stay in town at a hotel 
when they were back from trips. Several of us had a. large room 
together which would be under one or two names. This room was kept 
monthly, month in and month out, as there were usually one or two 
of us in vrhen the others were out. The bi::.l would be paid or 
there'd be a payment on it ever (sic) two weeks and in this way there 
was always a. running account on this room. How much of the bill is 
mine, if any, is being ascertained and if it is found that I owe 
a bill, it will be paid. It is my contention that part, if not all 
of the bill, is not mine. When I left Great Falls I talked with 
Mr. Perra and told him to cneck on it a.gain and let me know the 
result. This is the first know·ledge I have had since then on 
this matter" • 

.£• other evidence for aocused. 

In his unsworn statement accused said that he had served as an enlisted 
man in the Air Corps from April 1957 until June 1939, when he received an 
honorable discharge with charaotar 11excellent!J that he had volunteered a.s 
an aviation cadet in January 1942, and upon being honorably discharged from 
that status and cOJll!nissioned a second lieutenant 1 Air Corps Reserve. He 
has be.en eng~aged in .ferrying aircraft to Alaska., the Aleutians, and other 
places, for over a year, and is a qualified pilot in types of aircraft 
ranging trom small liaison ships ·to four-motored bombers. He has never 
been tried by court-martial before. 

4. Comment. 
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a. Charge I and Speoification. 

Accused's absenoe without leave during the period alleged was proved 
by the squadron morning reports and by his own admission in his unsworn 
statement. That he was disappointed over his assignment, and that he got 
drunk, and subsequently became ill, are, if true, neither defenses nor even 
mitigating faotors. He was neither too drunk nor too ill to write three 
worthless checks totaling $150 on 20 and 21 November, on which days he 
claimed to have been particularly irl. Nor was he so ill th.at he oould 
not return from hospital to duty a day or so after his return from.the 
absenoe. The drunkenness was voluntary, and the consequences which re
sulted therefrom must be accepted by aocused. The oourt's finding is 
clearly sustained by the evidence. 

b. Specifications 5,6,7, and 8, Additional Charge I. 

Any failure of certain proof that the four checks given by accused 
to the Hotel Fontenelle were.returned by the drawee bank for lack of suf
ficient funds in accused's account, ~~s cured by his admission that they 
were not honored, and that he "sent the Fontenelle back a oheok to cover". 
This admission, together with the undisputed testimony as to the state of 
his account immediately prior to 10 November is·suffioient to show th.at 
the ref'usal of the ba.nk to pay was based on the actual lack of funds, and 
not any er~or on the part of the bank. It is painfully apparent to this 
Boa.rd, from an examination of accused's ba.nk aocount back as far as 31 
July, that accused was careless of its status to the point of willfully 
closing his eyes to its frequent condition of inaolvenoy. He claimed in 
his unsworn statement that he knew nothing of its condition because after 
April all his statements and cancelled checks were sent to his mother. The 
court had a right to disbelieve him, and it must be said that in.the face 
of the evidence little credence should be given to his version. The court 
was warranted in inferring from the testimony 0£ .Mr. Bailey th.at the 50/ 
items did represent checks returned for lack of sufficient funds. Haw much 
money they represented nowhere appears in evidence. But it is clear that 
between 31 July and 8 November accused wrote a total of 49 checks, totaling 
$1554.91. His total deposits, including the 31 July balance of $206.62, 
were $1321.22. He wrote 40 checks which were returned for "not sufficient 
funds 11 

, and. if the three ~l items are taken to represent each two checks 
.returned, 46 suoh checks. On top of that. he ~Tote the four checks here 
discussed. totaling $200. The whole picture is one which calls for an 
explanation better than the one accused chose to give. The Board of Review 
is unable to say that there is error in the court's finding on these Speci
fications, which allege that he knew he had not sufficient funds and did 
not intend that he should have. 

e. Specifications 1,2, and 3, Charge II. 

That accused issued the three checks to the Gunter Hotel, that they 
were returned because he had no account in the drawee bank, and that he 
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knew this, are a.ll clearly proved by the evidence a.nd by his own admissions. 
His only defense is that for a time he had his mother's permission to draw 
checks upon her·acoount in the bank in Billings, Montana., and tha. t he did 
not know that this privilege had been withdrawn. A consideration of the 
events leading up to the issuance of these three particular checks shows 
that his practice of drawing oheoks on the bank had started out wholly 
without authority, that his mother had su~sequently told the bank officials 
that such checks might be charged to her account, and that for reasons n~t 
disclosed she revoked those instructions within one month. He stated that 
he did not know of the revocation, but Mr. White testified that none of 
accused's cheoks was charged to her account after.the revocation, while 
accused's own mother testified that she'had personally infonned him of her 
la.st instructions to the be.nk:. Accused is thus shown to have known that 

·he had no account and that he could not expect the checks to be honored. 
He could not reasonably expect the court to believe his version of the trans
action, nor does this Board believe it• 

. 
d. Specification 2, Additional Charge_ I •. --~ 

While there is no specific evidence that accused spent any night with 
Mrs. Turner at the hotel room in San Antonio, there was ample evidence from 
which the court could infer that he did. It is c~ear that he pa.id a bill 
for a room at a rate for occupancy by two persons for every day of her 
stay there. It is clear that he spoke of Mrs. Turner and her daughter as 
his family to tw9 or lllore of the employees of the hotel. It is clear that 
when they lef't San Antonio he told one witness that he was ureturningn to 
Randolph Field. The use of this word implies mo~e than a mere daily leaving 
of the hotel room for the night. And finally, Mrs. Turner's testimony that 
she "stayed withn accused is hardly susceptible of misinterpretation. 

It must be remembered that proof was needed here, not of a marriage, 
but merely of cohabitation. Speaking of the word1 we find, at 11 Corpus 
Juris, 952a 

nThe term is of a large signification. Cohabitation may be 
lawful or it may be illicit. ***Although it ha.s been held that 
the tern. implies sexual intercourse, it seems that, a.coording to 
the weight of authority, sexual intercourse is not necessarily 
implied, as the word does not even include necessarily the occu
pying the same bed." 

In United States v. Musser, a criminal prosecution in the Territory of 
Utah under a Federal statute aimed at the practice of.polygamy, the Supreme., 
Court. of Utah said a 

11.As defined by lexico.graphers, 'cohabit' means to dwell 
with or to reside together. It may mean residing•*• in the 
same family, or·the dwelling together in lawful wedlock. This 
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would be la.wf'ul cohabitation. Or it may mean the dwelling of a. 
man and woman together ostensibly and apparently in wedlock, when, 
in fact or in law, no marriage exists; and, without proof of 
e.dulte or fornication, this would b9 unlawful cohabitation 11 

7 Pao. 389, 390J underscoring supplied. 

1'hat matrimonial intercourse is not necessaril,-.~plied by the term 
"matrimonial cohabitation" is held in Forster v. Fors~r (4 Eng. Eco.R., 
359) and in Orme v. Orme (2 ibid, 354). See also Calef v. Calef (54 Me., 
355},Yardley'i"s"Rstat'e"175 Pa. St. 207), Sharon v. Sharon (79CfaI'.,570, 22 
Pac., 26, 22 Pao. 131). 

The Board of Review is satisfied that accused lived from 3 December 
to 28 December 1943 openly and publicly with a woman not his wife in a 
manner such that the discovery later that he had done so was calculated to 
bring the military into discredit and disrepute, and that his acts consti
tuted a violation of Article of War 95. 

e. Specification 4, Additional Charge I. 

The same conclusions which support the findings of the court upon 
Specifications 1,2, and 3 of Charge II support its findings upon this 
Specification. There is in evidence the additional fact that accused was 
twice notified by letter on 4 December and 9 December that the first three 
checks had not been honored. He had that much less reason to expect that 
this would be. 

f. Specification 12, Additfonal Charge I. 

Accused's breach of restriction on 15 January is proved by Colonel 
l'lhite•s testimony that he placed accused under restriction, by Mr. Wiest•s 
testimony that he talked to accused about the ~75 check in the hotel, and · 
by accused's admission that he le~ the post. His reason therefor is no 
defense. 

~· Additional Charge III and Specification. 

The Board. of Review is compelled by established precedent ·to hold the 
record of trial legally insufficient to support the court's findings with 
respect to this Cfiarge and its Specification. Accused was charged with 
dishonorably failing to pay a hotel bill, in violation of Article of War 95. 
'fhe court found him guilty, by means of exceptions and substitutions, of 
wrongfully failing to pay the debt, in violation of Article of ilar 96. It 
is the. opinion of the Board of Review that the evidence was sufficient to 
have justified a finding of guilty as charged, in that accused's conduct 
was characterized by deceit and protracted evasion, and that while in receipt 
of ample funds, he preferred to satisfy his own desires rather than to dis
charge a standing obligation~ It has .!epeatedly been held, however, that 
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mere failure to pay a debt is not an offense under either Article of War 
95 or 96. In CU 221833, 'l'urner (13 13.R. ,p.239), the court made a finding 
of g~ilty with exceptions and substitutions, identical in all respects 
to that made in this case. It was held by the Board of Review, the holding 
bei?lf; concurred in by The Judge Advocate General, to be legally insufficient. 
See also CU 220760, Fanning (13 B.R.,p.61), and CM 207212, Thompson (8B.R., 
p. 319 ). 

5. The ledger of the St. Anthony Hotel, admitted in evidence to show, 
by reason of die accumulated charges for room, meals, and other miscel
laneous items, the occupancy by accused over the alleged period of time, was 
properly identified by Mr. Riestenberg. Defense objected on the ground 
that witness had not himself ma.de the entries. Witness' position, however, 
was such that under the modern rule concerning the admissibility of.entries 
ma.de in the regular course of business, the introduction of such evidence 
in this way was not only proper but actually desirable, in that this evi
dence vias more likely to be accurate than the testimony of the innumerable 
.witnesses who had first ma.de the entries. See 5 Wigmore, Evidence, 3rd ed., 
pp. 379 et seq., i,fassachus etts Bondin & Insurance Com an r v. lforwi.ch 
Pharma.cal Company 2d c.c.A., 18 Fed. 2nd 934, Learned Hand, J•. )); 2 Wharton, 
Criminal ~vidence, 7th ed., PP• 1395 et seq. The other documentary evidence 
was clearly admissible under these.me rule. 

6. Attached to the record of trial is an affidavit signed by Carmen 
G. Thuerer, accused's mother, which the defense sought to introduce in 
evidence·upon trial but which was not ad.':1.itted when the prosecution refused 
to consent thereto (R. 79, 80). In it she partially repudiates the testi
mony i;iven by her in her deposition concerning her refusal to honor checks 
drawn by accused on the Security Trust and Savings Bank of Billinr,s., M.ohtana.. 
This affidavit is not part of the record of trial, and is not entitled to 
consideration as such in determinin~ the legal sufficiency of the record. 
Even if it were, there appears in it nothing which would require or even 
sugge~t to this Board any different conclusions of fact or law.· The rela
tionship between affiant and accused is such that the repudiation of un
favorable testilriony after conviction and sentence is to be expected. 

Also attached to the record is a Clemency Petition, dated 14 April 
1944, signed by r::.ajor Thomas A. Rouse, Air Corps, and Captain Charles E. 
Heidingsfelder, Jr., Air Corps., Defense Counsel and .Assistant Defense 
Counsel, respe~tively, which calls. attention to the above-mentioned affidavit., 
and briefly discusses the law involved in this case, and which requests 
clemenpy for accused "because of his honorable service record of four years 
as an enlisted man, cadet and officer in the Army Air Forces, and because 
of his· future use .to the service 11 

• 

7. War Department records show that accused is 29 years of age. They 
show him to be married to Elinor Bryant Grimstad of Ann Arbor, Michigan, but 
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.. 
her a..t'fidavit, which a.coompa.nies the record or tria.1, states tha.t while 

.. he has lived v.ri th her as her husband for more than three yea.rs and. ha.a .· 
a child by her, he had never n.rried· her and ha.a refused to do so. Ac
cused attended Carleton (Minnesota} College for 2 years, the University 
of Wisconsin for one-half year, and Centene.ry College at Shreveport, 
Louisiana., for one-halt' year, but graduated from none or them. Ha at
:!;~ed the American Acade~ of Drama.tic Arts in Now York City for one 
yE1ar. He enlisted in the ~ Air Corps on 3 April 1937.&Dd wa.1 honorably 
discharged therefrom by purchase on 21 June 1939. He a.gain entered the· 
Army as an a"riation cadet on 23 February 1942, was honorably diaoharged 
.therefrom on 29 October 1942 and commissioned a second lieutenant, Air 
Corps Reserve, on 30 October 1942. It also appears that accused wa.a 
admitted to the Michigan State Hospital, Ypsilanti, Michigan, as insane, 
on 20 April 1936 and released therefrom on 17 June 1936 as recover~d. 

8. The court was legally constituted alld had jurisdiction of the 
person and the offenses. Except as noted, no erro~s injuriously affecting 
the substantial rights of the accused were colIIIllitted during the tria.1. In 
the opinion of the Board of Review the record of tria.l is legally insuf
ficient to support the findings of guilty of Additional Charge III and its 
Specification, legally sufficient to support the findings of guilty of all 
other Charges and Specifications, and legally sufficient to support the 
sentence and to warrant oonfirmation thereof. Dismissal is authorized· 
upon·oonviction of "riolation of Articles of War 61 and 96. 

. i~ ~ j ~, Judge Adwcate, 

-~---~(R.~ Judge Advocate.· 

~gf;,,tt{~Judge Advocate. 
~ . 
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1st Ind. 

War Department, J.A. G. O., 8 JUN 1944. - To the Seoreta.ry of \1ar. 

1. Herewith transmitted for the action of the President·are the 
reoord of trial and the opinion of the Board of Review in the oase of 
Second Lieutenant Tarje M. Grimstad (0-731570), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to ·support the findings of guilty of 
Additional Charge III and its Specification, legally sufficient to support 
the findings of guilty of all other Charges and Speoifioations, 'and legally 
sufficient to support the sentence and to warrant confirmation thereof. 
It appears from an S:fidavi t of Elinor Bryant Grimstad of Ann Arbor, 
Miohigan, who has lived with aocused as his wife for over three years, 
that accused has indulged in a long course of shameless neglect and mis
treatment of this young woman, and is guilty of complete disregard of 
his· obligations to .his creditors, ana. of an almost unparalleled selfish
ness and indulgence in his own inclinations. This affidavit accompanies 
the; record of trial. Although the sentence is legal,· ;it is believed tha1; 
two years' confinement will be adequate. Accordingly, I reoommend that 
the sentence be confirmed, but that the forfeitures be remitted; that the 
period of confinement be reduced to two years; that as thus modified the 
sentence be oarried into execution, and tha.t the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, be designated as the plaoe of oonfine
ment. 

3. Inclosed are a draft of a. letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approVa.l. 

~ ~, ~---·-A...o-- -
1,t,"ron.C. Cramer, 
:Major Gene ral , 

3 Incls. ·The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Draft of ltr. for 

sig. Sec. of War • 
. Incl.3-Fbrm of Ex. action. 

(Findings of guilty of Additional Charge III and its Specification 
disapproved. Sente:rx:e confirmed but forfeitures rernitted and confinement 
reduced to two years. G.C.M.O. 360, 17 Jul 1944) 
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W/ili DBPARTil"~IT 
Army Service 7orces 

In the Of.fice of The Juo.;;e Ad.vocate General (359} 
Washington, D. G. 

SPJGN 
.l .2 MAY· 1944 .(;d 254783 

U N I T E D S T A T E S ) l3'rH AllliORED DIVISION 
) 

v. ) Trial by c.:.u., convened at 
) Ca~p Bowie, Texas, 10-11 

Second Lieutenant FRZlJ M. ) April 19~4. Disclssal, total 
)HI.J..L, JR .• (0-1032712), forfeitures anri coni'inement 

13th Armored Di.vision. ) for ten (10) years. 

-~~~~-------------------
OPINION of the BOA.'ill 0~ REVIE\'! 

LIPSC01::B, S!'mPIZID and GOLDBH, Judge Advocates 

1. Th3 Board of 
\ 

Review has examined the record of 
. 
trial in the 

case·of the officer above-named and.submits this, its opinion, to The· 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
_fications: · 

CHARGE: Violation of the 61st Articla of Vfar. 

Specification: In that Second Ll.eutenant Fred H. Hall, 
Junior, Headquarters, 13th Armored !Jivision, Camp Bonie, 
Texas, did, without proper leave, absent himself !rom 
his oreanization and. station at Camp Bowie, Texas, fren 
about 13 ::'ebruary 1944, until he was ap:Jrehended at 
Killeen, Texas, en or about 19 l<Brch 1944. 

AIJDITI,JNAL CF~:GE: .Violation of the 96t.11 Article of 17ar. 

Specification: In that Second Ll.euten~nt ?red i.~~. Hall, 
Juri.ior, Hsadquarters, 13th Armored l:ivision, Camp 
Bowie, l'e;:as, did, at Killeen, 'l'exas, on er about 19 
l~rch 191:L,, without authority, appeal" in civilian cloth
ing. 

He pleac..ed ruilty to and ,ias found ?Uilty of all Charces and Speci
ficatlons. ·. He na:; sente:1ced to be dismissed the servic.e, to forfeit 
all pay and allo·.vances due or to become due and to be confined at hard 
lacor a.t such place as tl1e reviewing authority ,might cirect for ten 

_(10) years. The review.i.ng c1-uthority a:rproved. the sentence and for-
17ar.nod the record of trial for action under Article of 'i\'ar 48. 

http:review.i.ng
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J. The evidence for the prosecution, supplementing the accused's 
· pleas of guilty., .. shows that on 12 February 1944 the accused vras 

relieved from dhty with the 106th Mechanized Cavalry, Camp Hood, Texas, 
and'was assigned to the 13th Armored Di.vision, Camp, Bowie, Texas, to , 
,whose Commanding General he was directed to report. By Special .Orders 
dated 14 March 1944: the verbal order of the Commanding·General of the 
latter ~vision assigning the aocused to the Headquarters of the 
dil'ision effective on ]3 February 1944 was confirmed and made of record. 
The accused, however., according to the testimony of Captain Leo 
Kleiman, Headquarters, 13th Armored Division, failed to report and 
an extract copy of the organization's morning report, which WfS 
admitted into evidencewithout objection, ·shows the followin~ entry 
"For period ending 2400,:21 March ~91~, 01032712, Hall, Fred M., 
Cavalry, 2nd Lieutenant., from AWOL to hands of civil authorities, 
K:1.lleeR, Texas, 0400., to confinement., Camp .Hood, Te,cas., to arrest 
as of 19 March 1944" (R. 15-16;,17-19, Pros. Bxs. •nn - non). · 

' ' 

The Assistant Provost iilarshal., Camp Hood, Texas., in response to . 
a telephone call by a Military Policeman went to nearby Killeen., Texas, 
on the morning of· 19 March 1944 · where he sav, the accused who was then 
attired in the civilian raiJll8nt of a cowboy and who, upon questioning, 
at first denied his identity although he had his regular "AGO" officers 
identiftcation card, claiming that he had·received a.medical discharge. 

· A civilian. poli'ceman arreste.d him for detention pending verification of 
his claim and the accused 'then\1:>Y' voluntary .admission disclosed to both 
the Assistant Provost':Marshal.and the,civilian policeman that he was· 
still a second lieutenant who had been absent without leave for about a 
month, stating that on a pass from the 106th Cavalry he had gone to 

"Austin, Texas, that upon returning to Killeen, Texas, he had learned 
from an officer friend of his transfer to Camp Bowie, tb,B.t h.e had been ,. 
wanting to attend a rodeo at Ft. Worth', Texas,· and so decided to. go:_ < 
"AWOL", and that, although·.he had not reported to his oreanization, he'. 
had returned and ·secured hil! nrl.litary clothing and foot locker which 

· he had taken to the tor.n of Youne;sport, Texas, some 16 miles south of 
Killeen. The accused at the time of his apprehension was not under the 
influence o! either liquor or narcotics and, although ho was not ad
vised of his right to speak or remain silent, he spoke freely and vol
untarily without compulsion of any ld.nd. The stipulated testir1ony of the 
civllian policeman in substance corroborates that of the. Assistant , · 
Provost Uarshal as does the stipulated testimony of the investigating· 
officer with the addition that the'accused stated to the latter that when 
he (the accused} .was· apprehended "he was .on his way to pick up his 
uniform and report to Camp Bowie, 'l'exas". It was further stipulated that 

,:the accused "was· apprehended in Killeen, Texas, on or about 19 Uarch 
1944, at approximately 0300 hours" and th~t at such time he was in the 
civilian clothes of a cowboy (R. 7-11, 15, Fros. E:x:s. "Ali - "C") • . 

. The acci,ised was brought from Camp Hood, :·rexas, to Camp Bowie, 
Texas, in his civilian attire on 20 March 1944 by an·officer dispatched 
for such purpose (R. 12~14). · 
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4. The accused, after ex.t"-,lane.tion of his rights as a witness, 
elected to remain silent (R. 19) • 

5. The Speci11cation of the ori:-'inal Charc;e alle::;es that the 
accused Td.thout proper leave absented himself from 112.s organization 
and station at Camp Bowie, Tro~as,' from about 13 February 1944 until 
he was ·apprehended at Killeen., Texas, on or about 19 :iJ:arch 1944. The 
elements of the offense thereby alleged and the proof required for con
viction thereof, according to applicable authority, are as follows: 

n(a) That the accused absented himself from his conimand, * * *, 
station, or camp for a certain p·~rioc'., as alleged; and (b) 
that such absence was without authority from anyone compe-
tent to give him leavG" (MC~, 19Z3, par. 132.) 

The'evidence for the prosecution abundantly supplements the 
accuse<l's plea·of guilty and his commission of the offense as a:leged 
is, therefore, established beyond a reasohabledoubt •. The prosecu
tion's evidence and the accused's plea of gufi.ty fully support and war
rant the court's findings otguilty of the original Charge and its 
Specification•. · ·.•. 

6. The Specification o! the Additional Char3e alleges that the 
a'ccused at Killeen, Texas, on or about 19 l.larch 1944 appeared in 

_ civilian clothing 'Wi.thoµ.t· authority. The appeara.'1ca by an officer 
in time ·of war in civilian clothing as alleged and shown is certainly 
both a neglect to the prejudice of good order and nti.litary discipline 
and conduct of a nature to bring discredit upon the military service 
and therefore. violative·of Article of War 96. · • 

. The evidence for the prosecution conclusivaly establishes that the 
accused when apprehended at, Y.illeen, Texas, on 19 Ilarch 19Lf4 was 
publicly ,rear:'Lnc civilian clothes arxi thereby supplements tl!e accused.' s 
plea of R'.uilty to the allessd offense which plea i~licitly adrr.:i..ts that 
such action -"-as vdthout author:.ty. Consequently the· evidence and the 
accused's plea of guilty amply warrant and support· the findings of guilty 
of the Additional Charee and its Specification. · 

7. The accused is. about 23 years old. 'l'he War Department records 
show that he has had enlisted service from 18 July 1942 until 12 
August 1943 when he was connnissioned a temporary second L:butenant upon ~o:'!l
pletion ot Officers Candidate School and that he has had active duty ~s 
an officer since the latter date. · 

. 8. The court was legally constituted. :tfo errors injuriously' 
affectin"' the substantial rights of the accused· 1:ere committed during 
the tr:.al. For the reasons stated tl!e Board· of Review is of the 
opinion that the record of trial is lezally sufficient to support 
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the findings ·of guilty of all Charges and Specifications and the · · . 
seritence, and to warrant confinnation thereof~ Dismissal is author-· 
ized upon conviction '"Of a "Violation o-f either Article of War 61 or Arti-
cle of V!ar 96. · ·, .--

• 

~ I!'_ ~udge Advo~te 

-~~~Judge Advocate 

·~~ Judge Advocate 
·, ~~ 

- 4 ~ 
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SPJGN 
CM 254783 

1st Ind. 

War Department., J.A.G.O • ., Z MAY )Si14 - To the Secretary of War. 
2 

. 1., Herelli. th transmitted for the action of the President are 
the record of. trial and the opinion of the Board of Review in the 
case of Second Lieutenant Fred M. Hall, Jr. (0-1032712)., 13th 
Armored Di.Vision. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the fi.ndings and 
the sentence and to warrant confirmation thereof•. I recommend that 
the sentence be confirmed but that the period of confinement be rs
duced to one year., that as thus.mod,ified the sentence be ordered 
executed., and that the United States Disciplinary Barrac..k.s, Fort . 
Leavemrorth., Kansas., be designated as the place of confine!nent. 

3. Inclo.sed are a draft of a letter for your :µ.gnature., trans
mitting the record to the President for his action, an~ a form of 
Executive action designed to carry into effect the foregoing recom
mendation., should such action meet with approval. 

~· 

tzyron C. Cramer, 
Major General., 

The Judge Advocate General. 

3 Incls •. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl J - Form of Executive 

action. 

'(Sentence confirmed but confinement reduced to one year. 
G.C.M.O. 385., 18 Jul 1944) 
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W1R DEPAR~T 
A.rill7 Service Forces 

In the Office o! The Judge .~dvocate General 
Washington, D.C. (.365) 

SPJGQ 
C~! 254309 12 MAY 1944 

TJ N I T E D S T A T. E S ) Al;rIAIRcP~liT ARTILLERY 
) 'I'P.AJNING CENTm 

v. ) 
Trial by G.c.i.r., ccnvened at~ : ·,. First Lieutenant STEPHEN" F. ~ Fort Bliss, Texas, 13 April 

· ·' PAVWS (0-1044643), 577th ) 1%4. · Dis:nissal. 
Antiaircraft Artillery ) 
Auto"!!a.tic ~leapons Batta.lion, ) 
Fort Bliss, Texas. ) 

-~----------~-
OPINIOO of the BOARD OF REV:illf 

P.OTJIIJT'S, G.<\:·.IBRELL and ff..EDERICK, Judge Mvoc:ites •. 

1. The Board of Review ms exam.ned the record of ·trial in th~ 
case of the offie er named above and sul:-~its this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following. Ch3rge and Specifi-
,

cations: 

C!-!ARGE: Violation of the 9cth Article of War. 

,Specification 1: In that First Lieutenant ST.EPHEH F. FAVLUS, 
577th antiaircraft Artiller..r Automatic Wea.pons Batta.lion., 
h~v'.i.ng been reGtricted tc the limits of his post,did, 
at Fort Bliss, Texas, on or a.bo11t 6 April 1944, break 
said res"triction by ~oing to El Paeo, Texas. 

Specification 2: In that First Lieuten:>.nt ST'&HEt.J·F. PA.VI.US, 
577th Antiaircraft A.rtillery A.iito::utic Weapons Battalion,· 
havine rccdived a lawf'll order. fro,.,, :'iajor EVSF.ETT K. 
EIG3INS to return to his post at Fart Bliss, Texas, -the 
said Ifajor EVIBETl' K. HIGGIFS bein5 in the execii.Uon of 
his office, did, at El Paso, Texas, on or about$ !pril
i944, fail to obey the same. 

r~e pleaded not z-uilty to and was found guilty of the Ch9.rge and its 
Specifications. Evidence of one :i:irevio11s conviction by zenera.l court
martial of absence without leave for four days, in violation of 
Article of ';far 61, was mtrodaced. He was sente."1ccd to be dismissed 
the service and to be confined at hard labor for one year. '1~1e 
:::-eviewing authority a~,:p:::-oveci. the sentence but ri!Jlitted the confinement 
and for~·rarded the record of trial for acticn 'ln?.,er Article of War 48. 

http:PA.VI.US
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3. ~he co"llpetent le:;:a.l evidence of record disclo3~~ the.follow
ing proof. 

The prosecution offered, and the court an~ittecl into t~e 
evidence, with a specif:l.c state:"lent of no objection by ;the defense, 
a certified copy of GC~O No. 21 of Headquarters Antiaircraft Artillery 
Trainme Center, Fort Pliss, Texas, dated· 2? larch 1944 (R. 6), which 
discloses th:l.t accused, wnile stationed at Fort Bliss, Texas, was 
tried for, 1nd ccr-victed of, a, vio11tion of Article of War 61 at. 
Fort :9liss, Tex.as and, an 21 March 1944, sentenced to forfeiture of 
°t75.00 per month of his pay for six months ·ttand to bs restricted to 
the lfo1its of ~s post for three months". (Pros. Ex••\.) The sen
tence i.>nposed by the crurt was approved without modification and 
ordered executed by the Co,~ianding General of the Antiaircraft Artil-
lery Train:ing Center as reviewin~ authority on 29 !!arch 19,44. · 

. -
Lieutenant Colonel Philip I. Ba.kar· of the 577th Antiaircraft 

Artillery Automatic Weapons Battalfon, Fort Bliss, Texas, teroi.ified 
th3.t accused is now and was on 6 April 191t4 a mer.:iber of this sa!!10 
organization. .A.bout 1 April h.e saw the gener:3-l ccurt-martial orde·r 
concerning- Lieu tenant Pavlas, Y{.10 is the accused in the instant case, 
and· about the same -date held a convers3.tion Yrith hil'!l. about it (R. 7) 
in which accused, in reeponE:e. to an inquiry from this witness, told 
.hi.m tha. t he "had been sentenced to three months' restriction to the 
post axrl ~ fine of seventy-fiv:e dollars a month for six months" (R_. 8). 

Specificatiorts 1 and 2 of' the Ch<J.rge 

Hajor Everett K. Higgins, C.A.c; 53d A..\A 3roup, Fort Bliss, 
Texas, testified th:!. t,. because he was a me,,1ber of the eeneral court
martial convened at :1:i'ort Bliss, TeY..as, which ir.tposcd the sentence on 
accused about 21 March 1944 of restriction 11to his organizational · 
a;rea for a. period of three .mcnths" he ms porscnal !'T.owledge concerning 
such sentence (R. 9). He does nc,t recall specifically 'Whether the 
sentence read "restricted to his orcaniz.1t:t'.)!la.l area" or to nt"1i:> area 
of his organization". They are both synonymous (ll. 12). 

About 10:15 p.:il. on 6 April 1944 witness \-ra.s in th3 ill. Paso 
Officers Club, located in the Blumenthal J:3i1i1ding in El Paso, 'I',;;yas 
(R.. 9), where h~ saw accused da.ncinb with a younfl; J.at:r. ifitness mew 
that accused saw him because he passed by him w:tlle dancine. .a.round 
eleven-thirty he walked over to the tal:le where accused ~\"3.S sitting, 
tapped hb on the am and told him to foJ.low, that he vranted to speak 
to him. i'lhen they reached a little halhr.:.:' lea.dine; to the latrine . 
vr.Ltness 4 sa·id to him '"!,hat are you doing <lO',m here? You·know that you 
are under restriction". Accused replied 11:1ell, J a'.ll resisnin1s fro"ll 
the· Army". W'itness sa}.,;:, "'.Che lieutenant l<"nows that he C"l.nnot resign 
froM the service vrhile you are c•nder sentence of a co•.1:-t-martial" 
(R. 10). Looking at his watch witne::;s continued II It is now eleven
thirty p.m. or thereabouts (n. 10-U}. I will sive you U.".ltil midni~ht 
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to return to yoo.r organization, so get moving'' (R. 11). Accused wss 
sober (R. 12) and appeared to U.'1.derstand his instructions (R. 13-14). 
V{itness•· purpose in, ;;ivine; accused an order to return to his post by 
midnight was that he felt it was his duty, as a member of the court 
'Which had sentenced accused, to see tr.at the sentence of the court was 
carried rut; !lnd further, beir..g a. senior officer he still felt it was · 
his ·duty, knowing the accused had will.f'i1lly .1riolated a sentence, to 
enforce it (R. 13). Major Hi6gins went to the latrine and when he 
returned accused and his friend had e;one. .A.bout twelve rninutes later 
1~.jor Higgins left the ciuh and, en his way home, stopped in a r3s
taurant on North Copia Street knom o.s th~ 1'1Telcome Inn". It w2.s then 
three minutes pist midnight both by the electrical clo~k in the 
Welcome Inn and by the clock across the street. Accused and his 
friend wet-e sitting there eating. '?l:l.jor Hicgins"checked" both clocks 
after he saw accused and as soon as he saw him (R. 12). He sat down 
a.t a table rut said nothing to accused, who evidently saw him, because 
ab011t twelve minutcsiater, that· is, about fifteen minutes after mid
night, he got up and left {R. 12). 1Titness does not know miether or 
not he then returned to his organiza.'tion. (R. 12). 

His rights as a witness h3.ving been explained, both by the 
defense counsel out of court and by,the lawmenber in open court, 
accused elected to remain silent (R. 13-14). 

4. Comment 

Accused's status as an officer j_n arrest, restricted to t.11c 
limits of the Fort Bliss !,!ilita.ry Reservaticn, on 6 April 1944 was 
estahlhhed by introduction of an· authenticated GC::m pertaining to his 
previous trial by a· general court at Fort Blics, Texas. "Proof of 
former trial by court-mrtial * * * may .be * -I:· * by th~ order pub
lishi.~g t~e-case, or by the record of trial if no order was published 
or the order is not sufficiently explicit" .(par. 6'3, H.C.>~.; p. 53). 

· This order di9closes that the sentence of the co~rt was adjudged on 
21 March 191,4 and becarre effective as of that date when the review:i.ng 
authority approved the sentence and ordered it executed on 29 ~:::;.!'ch 
1944. The sentence was composed of trro elenents of punishment, a 
forfeiture and restriction "to the linri.ts of hi.s post for three months". 
The crurt r,ould and did take judicial notice, as it la'Wfully may (pa.r. 
125, M.C.}I., pp. 134-135), of the existence and location of the post, 
Fort Bliss, Texas, anct the fact that accused belonged to an organization 
stationed on that post. It is elementary that, unless this ser.tence 
to restriction was subsequently miti~ated, suspended, remitted or in 
some mariner modified by the reviewing.authority, accused could not 
lawfully go 'Without the confines of Fort Bliss,.Texas except by anth
ority of the Com,!andine General during the period between 21 1&.rch 
and .21. June 1944. ,UthouGh knowledge of a prior conviction was thus 
:incidentalzy brought to the notice o~ the court, the docu.':lentary · 
evidence in ouestion was. introduced solely for the P'J.rnose of estab
lishine the ~ct t. 3I'!'tS ·of the sentence and to prov~ th.ereb;:f an exist:ing 
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statirn of restriction. As such it did not r1rejndice any subsutntial 
rights or accused and comes within tr1e provision:'l of Article of War 
37•. 

Accused was seen on the night of 6 .A.r,ril 1944 en two separate 
occasions, in the city of El Paso, Texas, by Y;ajcr Hizgina, who knew. 
and recognized him - once at the Officerc Club in ths Elu~enthal 

:. ·:_:.Build:ing, and again at the Welcome L"l.n on North Copja Street. lfajor 
Higgins conversed with accused on th.e former occa.sion. Accused vias 

: :then obvirusly,in the absence of soMe authorizition Vlhich was not 
sho'Wn, beyond the limits of the post of fort 3liss, Texas, and there
fore breachin~ the limits of the restriction imposed by the co1.1rt
ma.rtial sentence he was then servinz~ 'frd.s evidence is conpelling 
and clearly sustains the finding of eujJ_t as to Specification l of 
the Charze.·, 

tnjor Higgins, stationed at Fort Blics; Texas, on 6 April 
1941,, ... well knew, because he pa.rtici!)3.ted in his trial as iA. member 
of the general court mich convicted and sente~ hi::1, trat accused 
by being in El Paso, Texas, was bre.i.ching the arr~. of his sentence 
by bei.ng outside. the li.rnits of the post of Fort :Sliss, Texas•. Tfe 
ordered accused to return to the post before midnight when he found 
him dining and dancing in a club in the city of El Paso a.bout 10:15 
p.m. on 6 April 1944. Accu~ed was sober and his re:::ponsa to the 
Major's qu·estfons incl.icated t.here was no misunderstanding oq his part 
as to what r;as being said. Ml.jor Higgins' direct order given to him 

, in person abo'.lt 11130 p.m. was clear - "I will give you until midnis-li.t 
· to return to your organization". iccused left the El Paso Officers 

Club shortly thereafter. ~,bout fifteen m:inutes later ~~jor Hie:::;ins 
found accused in !lnother u51nrby r·esta.urant· an North Copia Street · 
laving scmething to eat. )ihen he saw ~.ti.jar :1:.gGins he finished with 
his food anri left at 12115 a.m. These circums't:1.nces .clearlJr outline 
a .failure to obey t~e order of 1i3jor Higgins which the lrtter was in 
duty bound to give under the circu,!lStances. A.ccused' s C'Jnd'.lc.t dis
played an intentional and studied indifference to the result of failinc 
to obey a lawful order of his saperior officer. The ev4.1ence is. suf
ficient to sustam the f'i.ndin;:s.,as to Specification 2 of the Charee. · 

6. War Dep.J.rtment records disclose th:l.t accused 'is n;w Z1 years· 
of age. · !fo [;radua.ted fro~ hi~;h school in 1934 and attended the 
Illinois Bi.1.sine:::s Colle~;e for six months. IIe worked as n. chro:ne 
plater in a die-castine plant for ten mont!:;;;. He enlisted in the 

. rreL'Ular Army in troveMber J.'.).39 and was co ,missi.oned a second lieu
tenant, A.r!ny of the United States, upon gradaa tion .fr0'11 an Officer 
Candidate School on 2 October 1942. 
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7. The court T.as legally constituted. No errors injuriously 
affecting the substantial riJhts of accused were comn1.itted during 
the trtal. In the opin:5.on of the Boord of Revi.ew t.!">.e record of 
trial is legally sufficir:mt to support the findings of .guilty and 
the sentence and to mrra.nt confir:iation of the sent~nce. A. sentence 
of dis:nir;sal is authorized i..:.pon ccnviction of a vi".llation of Article 
of War 96:'° 

.JI~~ ,.~c• Advocate, 
I . 

~6Re.:A.u fi A.,, ,(,.,-1..L.f? Judge A.dvocate. 

'II.../ . .IA '1 . / , 
, Jud~e Advocate •\.~ 

. . . 

, 

- 5 

http:opin:5.on


(370) 

1st ind. 

'.;ar Depa.rt:nant., J.J...G.O • ., - To the 3oci·et.::.ry of ·:;ar. 
22 MAY 1944 

1. ]ere'rith t:..-nnsi,litt-,t: for the action of t::::: I':·esiJ.1.mt .:.ro 
tilO record of tri&.l and the oplnion of the Eoard of l:.Cvi;:;.r in t:,e 
case of JTirst Lieu.knant StepLen :,,. I'avlus (0-:!.044643), 577th Ariti
aircraft .a.rtill.;:!'".{ Auto,-::.::. tic :Teapons Battalion, £ort iliss, Teo::a.:. 

2. I concur in the opiriion of the Jo::rd of Ravi;,;-;; tL:. t tlle 
l'Ccord of tri~l is l:::;;a.lly zu:ficicnt to supl~ort tha findin0 ::; o~ 
£,uilty r:.nd the sentence c.s approved by the revLwiub nu.ttori0j" .:.nd 
to warrant con!ir,~ation of. the sa1r~encc. I r(;com,.cncl that the 
sentence as approvod Ly foe reviewing authori. t,( b€ ccmfirr:cd ~nd 
ec.rrittd L.to €Xacution• 

..:;. Il1closc4 ~re a r~ri.J.it of c.' lc:ttar for your sit:n.:.ture, t.rans
rai.ttini t.'lc record to th~ Iresident for ·his action, and a form of 
~~ecutive actiun desi.,ncd to ca=ry into· effect t.'l~ rec0;m;;endation 
hcreir.aoove ;;:ada s!-..ou1d suc:1 action .:icat Y,lth a;,provc.l. 

:.;yron ..: • Cra.:~er, 
:1:aj or Geueral, 

The Judbe Advocate General • 

.'.3 incls. 
, 1 f.ecord of trial. 

2 Lft. ltr. sig. of 
sf;:. 

; For.11 of action•. 

(Sentence as approved by reviewing authority confirmed. 
o.c.11.0. 345, u Jul 1944) · 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington,D.c. (371) 

2f, JUN- 1944 
SPJGH 
CM 254814 

UNITED STATES ) FOURTH SERVICE CC!.ll!AND 
) ARMY SERVICE FCRCES 

v. ) 
) Trial by G.c.M., convened atPrivate First Class WHEELER 
) Camp Shelby, Uissi~sippi,MULLINS (35122658), Detach
) 10-ll April 1944. Disment Medical Department, 

Section I, Service Command ) honorable discharge and con
) finement for 1ife. PenitenUnit 147.3, Canp Shelby, 
) tiary.Mississippi. 

REVIEW by the BOARD OF REVIE\IJ 
mIVER, '0 1COONOR and LorTERHOO,Judge Advocates. 

1. The record of trial in the case of the soldier named above has been 
examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specificationst 

CHARGEt Violation of the 92nd Article of War. 
/ 

Specification 1: In that Private First Class Wheeler Mullins, Detach
ment Medical Department, Section I, Service Comnand Unit 147.3, 
Camp Shelby, Mississippi, did at Mixon's Tourist Court in the 
vicinity ·of Hattiesburg, Mississippi, on or about 2J October 1943 
forcibly. a.rd feloniously, against her 1'ill, have carnal knowledge 
of Barbara Schoonover, his stepdaughter, an infant of twelve (12) 
years of age. · 

Specification 2t (Finding of not guilty). 

He pleaded not guilty to the Charge am the Specifications thereunder•. He was 
found not guiJ.ty of Specification 2 and guilty of Specification 1 and of the 
Charge. He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become dne, and to be confined at hard labor 
for the tenn of his natural life. Evidence was considered of a previous con
viction by sumnary court-martial of absence without leave for ten days, in 
violation of the 61st Article of War. The reviewing authority approved the 
sentence,·designated the United States Penitentiary, Atlanta, Georgia, as the 
place of confinement and forwarded the record of trial for acticn under Article 
of War 5~. · 

3 • The evidence for the prosecution in pertinent part is substant:tally . 
as follows: 
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During the month of October, 1943, Imogene Schoonover, age 14, 
Barbara Schoonaver, age 12, and Raymond Schoonover, age 10, were living with 
their mother in a hou:,e trailer at "Mixcn' s Tourist Camp" near Hattiesburg, 
Mississippi. The family had formerly lived in Kentucky where the children's 
father had died seven or eight years previous]Jr. Subsequent to his death the 
accused had boarded with the family and later married the mother. The ac
cused was staticned at Camp Shelby and according]Jr the family moved to nearby 
Hattiesburg. The accused visited the trailer house nearly every evening 
(~. 6-9, 29, 40-41, 53-54). 

Cb 23 Octcber 1943 the mother was a patient in the hospital and the 
children were left alone in the house trailer. The accused arrived at the 
trailer late that afternoon and that evemng drank grain alcohol mixed with 
Coca Cola. On one occasion during the evening Barbara, who was hiding behind 
a tree, saw accused leave the trailer and "pull out his thing" or "peter"• He 
nspit en it and then rubbed it on a tree". - Late that night or ear]Jr the 
following morning, the accused, dressed in shorts and an undershirt, went to 
the bed where the children were sleeping and attempted to pull Imogene fran 
the bed. He awakened Ray, asked him to sleep in the bed of accused and then 
"tried to crawl in" bed with the girls. Barbara hit his hand and the accused 
said nYou kids crazy" and ordered them out of bed. The accused lit the lamp 
and said "You all kids huITY and cook me. everything in this God damn house". 
The children cooked "everything" and after accused finished eating "he got out 
his pistol" and asked Imogene if she nnted to go to the hospital to visit 
her mother. Imogene replied that she wanted to see her mother but that she 
did not trust him. · He then asked Barbara if she wanted to go and she said 
"yes". She was already dressed and at about 2:00 o'clock in the morning on 
24 October 1943 she left the trailer with accused. Imogene did not want 
Barbara to go tut she was afraid to say anything. After they left Imogene 
watched for a bus to stop but none stopped. She "thought11 she heard Barbara 
scream and then she "got sleepy" (R. 9-14, 41-4$). 

Barbara and the accused walked to the main highway running between 
Camp Shelby and Hattiesburg, Vd.ssissippi. Accused suggested that they catch 
the bus "by the dusty road", so they walked there. An enpty bus w9nt by and 
Barbara did. not see him "flag it". He placed his hap.d over lier mouth, she 
removed it and "hollered" for her sister but she did not answer. The accused 
took her about a quarter of a mile further, lifted her over a fence and 
brought her over rear a water tower. What happened further is described 
by the prosecutrix as follows: 

"Well, he .taken off my step-ins. * * * I kicked but it did 
not help none.*** He throwed me down on the ground and covered 
up my mouth and put rrry legs over his shoulder and then he sticked 
his finger up in - * * * Feel like something was breaking in me 

· and it seemed like it was coming out here. * * * He say him going 
to get me bigcer so he can. - * * * (Spelling the word) F - u - c - k.
* * * He called me a son-of-bitch and hit me in the head when I 

• ....,.J .... .,. , 
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squealed and then some colored people passed.*** He hold my mouth 
and said I better keep quiet am threatened to kill me with his 
pistol. He said I was the only thing •I am living for'. And then 
it seemed like a long time we were laying there. * * * I was 
squinP-ing around and he were sticking his finger up in me and after 
he got through, after he got me big enough for him, he done that to 
me l'lhat I spelled. * * * 

* * * * 
11 Q. Did you see what you called his peter? 

A. Yes, sir. 
Q. And did you see what he did with that? 
A. Yes, sir. 
Q. What did he do? 
A. sticked it up in re. 

* * * * 
* * * He layed on Icy stomach and he was going up and down, 

going up and down. * * * sanetimes it slipped. out and he hit me 
and put it back in and I scratched him en his hand and back on his 
back. * * *" · · 

Barbara further testified that accused had removed his pants and shorts and 
had her legs spread out when he had "his thing" in her. He placed her arms 
behind her back an:l 'When she· attempted to free them he "hauled off am slappedn 
her. She "hollered" and he hit her on the head with his flashlight. He had 
his 11peter11 in her a "long time, about an hour•; it was in her 11P-u-s-s""Y" • 
After the accused was "through" she put on her step-ins and he pulled them 
off. "Every time" she stood up she would "stagger and fall back down". She 
"was dizzy and the groun:i ·was going round and round". A. truck passed as they 
were walking back .to the trailer am the accused pushed Barbara into a. ditch 
and 11 got 1n• himself until the truck passed. 'Ibey then returned to the 
trailer (R. 14-19)• • · 

The clothes Barbara had worn were bloody, and at about 10:00 o'clock 
that morning accused told her to burn the clothes because her mother 19as caning 
home from the hospital that evening. She burned eve?j'thing except the coat, 
which was also bloody and dirty. Accused told her that if her mother or 
sister saw the coat to tell them that he "got damn drunk" and that she ?,it it 
under his head. That ssme day- accu.sed sent Barbara out to look for his hat. 
Imogene went with her and found the hat near the water tower where accused had· 
taken Barbara earlier that morni~. Imogene thought it was two or three days 
later. Barbara thought that before they went to search for the hat she told 
Imogene 11a few things but not all" that accused had dom to her and complained 
to Imogene of having "sharp pains" in her back and stomach. She stated that 
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she continued to bleed from five to seven days and used some "Kotex• be
longing to her motrer. She did not tell her mother of the attack because it 
"might worry her" but did tell her school teachers. On 2 March 1944, Barbara 
went to 1a.1itary Police Headquarters at Camp Shelby" and told Major Carl 
Henne the name of accused and "some of 'What he did" to her. After talking 
to Major Henne and at his request she told her mother of the incident 
(R._20-24, 27-29, 47-48, 62). 

On cross-examination Barbara testified that she did not like the 
accused because he was "mean" to them, would hit them ~nd threatened to 
kill her brother. He wanted to "get rid11 of the children and "tried" to have 
her mother send them to a reform school. The accused took money from her 
mother and Barbara stated she •did not like that" because her mother could not 
buy any clothes for herself or the children. He a.lso threatened to kill her 
mother if she ran away from him. Accormng to Barbara the accused drank 
nearly every week-end rut knew lVh.a.t he was doing when he was drunk. He 
scolded her for workjng at "the little picture stand" and her mother made her 
quit. Barbara further stated that on the night of 29 February 1944 she became 
frightened when the accused cut her mother with a knife. She would have told 
:Major Henne what the accused did to her even though accused had not cut her 
mother because she wanted her mother to leave him so they could go 'back heme. 
Barbara stated that on a number of occasions she went to a picture show instead 
of going to school because she 11 hurt so bad11 • When her teachers scolded her 
for being absent ,from school she told why she was absent and what the accused 
had done to her. Barbara further testified that· on the morning when accused 
lifted her over the fence and had her on the ground he made her hold her mouth 
on his chest and held her hands behind her back. He threatened t".> kill her if 
she did not keep her mouth against his chest and "sometimes" when she would 
raise .up to scream he would hit her~ He "got it in" her "about one and one
half inches" and there was "blood on it" when he took "it II out (R. 29-40). 

· I:nogene Schoonover testified that it was just before daylight when 
Barbara and the accused returned to the trailer. Imogene observed that
B rt, I f ll-i....tt II h 1 u . •a ara s ace was nui e , s e ooked scared and trembling" her hair was 
"tore up", she had "marks on her neck and an her jaws" her d~ss was "wrinkly''
:°~ had "unu~ looking spots" on it, her coat 'Was dirty ,and there were 
:i"'ty spots o~ h:r face arxl legs. The accused looked "mean and everything". 

His ~ants were 'wrinkly. and dirty• and had "unusual spots on t'l-iem". He was 
ran.ng a hat when he left but did not have one when he returned. When 
m~ene asked Barbara some questions the accused "started cussing" and told 

them to "shut upn. ·He "looked at Barbara mean liKe he was telling her to keep 
her mo~th closed". Imogene believed that it was two or three days later that 
Bar~ara "g~t sicktt and told her "everything". .:;i:e saw· scrne "unusual soots" . 
on arbara s underclothes, spots of blood. Barbara was bleeding on "h~r body 
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be'tween her legs• and told her that accused "had hurt her that way". Barbara 
was usually: runnir€ around and happy but after that night she was sickly and weak 
and would never run and play like before. On cross-examination Imogene 
testified that on the night accused took Barbara from the trailer he had 
threatened to kill all of the children. He act.ed •pretty wild" but ehe be
lieved he knew what he was doing. She never liked accused and did not get 
alcng with him because he had been "so mean11 

• tihe was opposed to her mother 
mareying him. He acted •goofy• to bar, "kind of funny•. There -was "something 
strange" about him. Imogene further stated that the children 1r0Uld usually 
stay out until about. seven o'clock in the evenings and if' they did not co.me 
in accused would "cuss and fuss" (R. 41-53). 

On 2 March 1944, following her complaint against accused, Barbara was 
t~en to the Camp Shelby Stati6n Hospital for examination. Captain William 
I. Huesing, who examined her testif'ied that he found no external or internal 
lacerations or abrasions of the vagina. He found no residual of a hymen 
present, but stated that the hymen was a variable factor and that its absence, 
did not necessarily indicate that some object had entered the vaginal tract. 
Barbara was nervous about being examined and complained of some pain in the 
region of the vagina but Captain Huesing did not find anything to verify the 
pain. He could mt sey whether Barbara had ever had sexual intercourse but 
stated that her vagina· wruld admit a normal male· penis, nth difficulty. 
Captain ~uesing further testified that Barbara could have been attacked during 
the month of October 1943 without aey indications of injury appearing at the 
time he made the examinatioR. It would have been possible but not probable 
that Barbara would have bled for several days as a result of engaging in 
sexual intercourse (R. 62-69). · . 

Major James B. Craig, psychiatrist at the Camp Shelby Station Hospital, 
testified that the accused was under his observation for twenty-two days 
after his arrest. In his opinion the accused was sane, knew the difference be
tween right and wrong and as far as he could ascertain the accused was sane 
on 23 October 1943. His diagnosis of the corx:l.ition of accused was "Con
stitutional Psychopathic State., inadequate personality and alcoholism., chronic. 
'Ine second condition due to the first". He thought that accused would "prob- · 
ably" be "beyond the pale of reason" when he drank excessively. "Im
pressionistical.ly8 he estimated that accused had low average or borderline 
intelligence (R. 70-76). · 

4. For the defense: It was stipulated that if Doctor B. D•.Blackwelder, 
"Director of Forrest County Health Department", were, present in court he would 
testify that on about 3 March 1944, he made a superficial examination of the 
external genitals of Barbara .Schoonover and was of the opinion that a man 
with a normal size penis had never had complete sexual intercourse :with her 
(R. 76). . 

. Corporal Rudolph H. Bade testified that he lived in the same barracks 
with acc~ed and slept in the next bed to him for about nine months. He found 
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accused to be 11 a regular fellow, straieht-forward.11 • Accused had "always 
praised" his family a11d exhibited pictures of the children. During the lest 
four months Corporal Bade observed that accused was restless, unable to 
sleep nights, and became "very moody and morose like". He had a "twitching 
effect". Private First Class Ja.11.es A. Bannatyne considered accused a good 
friend., a good worker., trustworthy and considerate of others. He 'l'rorked 
with accused and in so far as he knew, the family life of accused had 
always seamed no~al (R. 92-97). · · 

The accused testified that when he first entered the Anny he was 
with a division at Canp Shelby but was later transferred and placed on 
limited service because he had been shot in the foot. He had previously 
served in the Navy from 1924 to 1926 (R. 80). 

He stated that he was aware of the nature of the charges for which 
he was being tried but was unable to aid his defense coimsel because he did 
not know "anything about all of this". He knew he did not commit the offense 
because he had 11 never done anything like that" in his life. He guessed that· 
"maybe" he 11 could have done it" but as far as he· knew l'ie d;d not do it. He 
went to school with his present wife in childhood and thought a lot of her 
children, ?ihom he had known most of their lives. He went to board with them 
in Kentucky some time after he had separated from his first wife. The ac
cused further testified that he had been nervous and troubled with "steady" 
headaches for over a year. Ha drank alcohol to relieve the pain, drank 
every night, either beer, mixed alcohol, 11 can heat", hair tonic, or 
"practically anything". He knew what he was doing when drinking if he did 
not 11drink too much of anything". He did not remember the night of 2J 
October. On 1 March 1944 his wife told him that the previous night when he 
was drinking he tried to kiU. her with a. knife and hit her in the stomach. 
He did not believe her until she showed him her dress, and then he cried for 
three or frur hours because of what he had done. The accused further stated 
that' he scolded the children for staying out late at night, and as a result 
of this staying out he had arguments with his wife, because she did. not make 
them. ooey. Althoueh he had spanked Barbara on occasfons in the past he had 
not done so for 11a long time" (R. 77-85). 

On cross-exam~~ation and examination by the court the accused 
testified that for the past fourteen months he had been drivinP' a truck and 
.was also emergency ambulance driver at the station hospital. He had been 
drinking "pretty h€!avy" for over a year but was never drunk "on the job". 
He stated that he always did his best to be a good eoldier and had qualified 
for expert rifleman in 1941. He was awarded the Good Conduct l\fedal but did 
not recall the date, except that he received it the same day that he was 
c?urt-martial~d for bein? 11AWOL". He had gone "AWOL" to :rn.ar:cy his present 
nfe. He denied attenpting to get into bed with the girls and stated that he 
did not take Barbara :into the woods near the water tower. 'Accused said he did 
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not lose his hat and always had it. He remembered that his wife was at the 
. Camp Shelby Station Hospital in October, 1943, but he did not remember 

asking Barbara to go to the hospital to see her mother. He did not "believe" 
:te told her to burn any cl~hes. He stated that nothing could have taken 
place at Mixcn • s Tourist Court that he would not remember as he was "never 
so bad drunk• vihen he lived "down there". 

5. The evidence shows that the accused spent the evenir.g of 23 October 
1943 with his stepchildren Imogene, Barbara· ~nd Raf Schopnover, in their 
house trailer at nMixon 1s tourist Camp" near Hattiesburg, Mississippi. _After 
the children had gone to bed the accused, who had been drinking grain 
alcohol mixed with Coca Cola during the evening, "tried" to get into bed with 
Imogene, age 14, and Barbara, age 12. When they resisted he made the children 
get· out of bed and ordered them to cook him a meal. After he finished eat
ing he asked if either of the girls wanted to go with him to see their mother, 
a patient in the Station Hospital at Camp Shelby. Imogene refused because she 
did not trust him. Barbara. wanted to see her mother and agreed to go. 
At about 2100 a.m. an 24 October 1944, she left the trailer with accused to 
catch a bus to Camp Shelby. A bus went by and accused instead of stopping it 
placed his· hand over Barbara I s mouth to prevent any outcrys and took her to a 
place about a quarter of a mile frcm the trailer, where he removed her step
ins and threw her on the ground. According to Barbara the accused "sticked his 
f:inger up in" her arrl said he was going to get her_ 11bigger8 so he could, and 
she spelled out the word, 11F-u-c-k". He called her-a-!'son-of-bitch" and hit 
her on the head men she •squealed". °iihen some colored people pass-ed nea.rby 
he held her mouth am threatened to kill hqr with his pistol if she did not 
keep quiet. After a lcng time, when he got her 11big enough far him", she 
stated that he did that to her mich she had "spelled". When asked what he 
did with his "peter" she said he "sticked it up in me". He was on her stomach 
"goi~ up and down"· and men 11it slipped out" he would hit her· and 11put it 
back in11 

• He held her arms behind her back and when she attempted to free 
them he . "slapped her•. At one time she •hollered" and he hit her oo the head 

11 it 11with his flashlight. He had in her about one and cne~half inches. The 
accused took her back to the trailer ju.st before dBiY"light. Imogene observed 
that Barbara "looked scared and trembling", her face was white, her hai'r was 
"tore up II an:l -she had marks m her boct,. Her clothes were 11wrinkly11 , dirty 
and "bloody". 

The accused testified that he knew nothing of the attack on Barbara 
an:l. did not remember anything that happened on 23 or 24 October 1943, but he 
knew he did not connnit the act because he had never done anything like that in 
his lite. He admitted that he was a heavy drinker. 

The Boa.rd of Review is of the opinion that the evidence is legally 
sufficient to support the findi~s of guilty of the Charge and the Specifica
tion. 
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6. 'I'he Charge Sheet shows that accused is 37 years of age; and that 
he was inducted in April, 1941, discharged 6 November 1941 by reason of 
overage, and recalled to duty 20 Januaey 19l.i2. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally suffi
cient. to support the findings of guilty and the sentence. A sentence of 
either death or of life :imprisonment is mandatory upon conviction of rape, 
in violation of the 92nd Article of War. Coofinenent in a penitentiary is 
authorized by the 42nd Article of War for the offense of rape, recognized 
as an offense of a civil nature and so punishable by penitentiary confine
ment. for more than cne year, by Section 22-2801 of the District of Columbia 
Ccxie. 

, Judge Advocate. 

____(On L..;;.ea~v;..;e~) ..,., Judge Advocate. 

~.,.,1-t-~ ,Judge Advocate.- ... .....--------____ 
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WAR DEPARTA':ENT 

Arury Service Forces 
In the Office of The Judea Advocate General 

ilashin[ton, D. C. 

Sl'JGV 
CM 254~0 

8 JUN 1944 
U N I T E D S T A T E S ) FA.IR.FIELD AIR SERVICE COMMAND 

v. 

Captain Jil& E. BAGGETT 
(0-511062), Air Corps. l · Trial by G.C.Jwt., convened at 

Chicago, lllinois, Z'/ March 
1944. Dismiesal and total 

· forfeitures. 

OPINION ot the BOA.RD OF REVIEW 
T.APPY, HAm'IOOD and TREVETHAN, Judge ~dvocates 

1. The Board or Review has examined the record of trial in 
the case of the officer named above and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charges and 
Specifications: · 

CHARGE I: Violation of the 96th Article of War. 

Specification 1: In that Captain James E. Baggett, Air 
Corps, did, at Oklahoma City, Oklahoma, on or about 
9 November 1943, with intent to defraud, wlllf'ully, 
unlawfully, and feloniously make and utter to the 
Lubritorium a certa-in OP.A. Form R-544, in worde and 
figures as follows, to-wit: 

Form OP.A R-544 United States of America Bud~t Bureau No. 08-
(Revised 9-30-42) Office of Price Administration R022-42 

Approved until f'Urther 
notice. 

ACKNCE.EDGMENT OF DELIVERY No. 
GASOLINE-FUEL OIL-FZRCSENE~RF.SIDUAL OIL-DIESEL OIL --NOV-22 194.3 

(For use of the Arm:!, Navy, Jlarine Corps, Coast Guardt 
Maritime Commission, and War Shipping Administration} 

Date __...No.._v.......,9-_ , 194...l. 
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This_ is to certify that "7'L:::.u;::;b;:;;:r:.:i::.;t~o;.;.r.:.ium.=._.__.,..-~--...:.:=-.:..:.Vl~l::;O~------

Unit of measure){-Spe_c_i_fy_w_h_e-th_e_r.....,.(-Gr_a_d_e'T") 

Name of seller Address of seller 
has 
delivered Ei hte n 18 Gs.ls of Gasoline 

(Write quantity (Figures 
in words) gasoline, fuel 

oil, etc.) 
for the 
exclusive use or...w_AR=-_D""E_P_AR_™1:=_I_IT..--~...__:.;;..;__......____=--.-=,....a---.......--.......__....__.._____..T""'-=I1.!. 

Specify agency 

Place of delivery Motor vehicle license number**or name of vessel 

James E Ba et C t A r Cor 
Signature of person accepting delivery (Title and office of person 
print name below signature) accepting delivery) 

James E. :::3aggett 

* The local War Price and n.ationing Board will cancel this acr.nowledgment 
upon submission and will then forward it to the activity specified above. 

** If delivery is made into the fuel tanks of more than one motor vehicle, 
the motor vehicle license numbers need not be given. 

THIS ACKNCf.'/LEDill.l.;N'l' VOID IF A1:Y ERASURES OR CHANGES APPEAR ID...1U:ON 

and by means thereof did fraudulently and illegally obtain 
from the said Lubritorium eighteen (18) gallons of gasoline 
for the said Captain James E. Baggett•s private use. 

Specification 2: In that Captain James E. Baggett, Air Corps, 
did, at Valley Park, !.i:issouri, on or about 7 November 1943, 
with intent to defraud, willfully, unlawfully, and feloni
ously mate and utter to the !iotor Gas Station a certain OPA 

.Form R-544, in words and figures as follows, to-wit: 

Form OPA R-544 
(Revised 9-30-4.2) United States of America 

Office of Price Administration 

Budget Bureau i;o. 08-P..022-42 
Approved until further 

notice. 

.ACKNO,il.EDGr.};N'T OF DELIVl::RY 
No. ---

GASOLillE-N.i.,I, OIL-MROSEI.JE-~IDUAL OIL-DIESI:L OIL 
(·For use of the Army, Navy, r:.arine Corps, Coast Guard 
L:aritime Coir.mission, and ·,7ar Shipping Administration~ 

Date__r_1o_v_7__, 194 ...2 
This is to certify that 'r.'.:'1',o_t_o_r"""""'=G..,a...s ....S~t~a:.:t~i-o..,n_,_.~----~~~---

(Name of seller) (Address of seller) 
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has 
delivered 25 Twenty five( 25 ) Gals, or Gasoline 

(Write quantity (Figures) (Unit of measure) (S_pe_c........ ify......,_.w.-he_t_h-er__,(,...G-ra_d_e._) 
in words) , gasoline, fuel 

for the 
exclusive use of WAR DEPARTMENT DE O NT 

oil, etc.) 
IT.I[ 

' 

(Specify agency 
CHICAGO Ill, 

Specify activity *Address of 

· activity~ 
V 1 e P rk Mo 

Place of delivery of vessel) 
James E et C t A C 

Signature of person accepting Title and office of person accepting 
delivery-print name below signature) delivery) 

JAMES E. BAGGETT Chicago, Ill. 

* The local War Price and Rationing Board will cancel this_ 
acknowledgment upon submission and will then forward it to 
the activity specified above. 

** If delivery is made into the fuel tanks of more than one motor 
vehicle, the motor vehicle license numbers need not be given. 

THIS !CKNCY.iiLEDGMBNT VOID IF AlIY ERASURES OR CHANGES APPEAR HEREON 

and by means thereof did fraudulently and illegally 
obtain from the said ~tor Gas Station twenty-five 
(25) gallons of gasoline for the said Captain James 
E. Baggett's private use. 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that Captain James E. Baggett, Air Corps, 
having been duly placed in arrest in his quarters in the 
Coolidge Hotel, Chicago, Illinois, on or about Z7 
January 1944, did, at Chicago, Illinois, on or about 
7 February 1944 break his said arrest before he was 
set at liberty by proper authority. 

CHARGE III: Violation of the 61st Article of War. 
(Finding of not guilty). 

Specification: (Finding of not guilty). 

He pleaded not guilty to all Charges and Specifications. He was 
found gullty of Charge I and the two Specifications thereunder and. 
of Charge II and the Specification thereunder, and not guilty of 

, Charge III and its Specification. No evidence of previous convictions 
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'was introduced. He was sentenced to be dismisssd the service and to 
forfeit all pay and allowances due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under the 48th Article vf War. 

3. The evidence for the prosecution in support of the Charges 
and Specifications of which the accused was found guilty is substantial~ 
as follows: 

A• Specifications 1 and 2, Charge Ia 

On 7 November 19,4J at Valley Park, Missouri, the accused 
while on an authorized leave of absence executed an CPA Form R-544 
and thereby procured 25 gallons of gi.soline from the Motor Gas Station 
for use in a Plymouth and a Buick automobile. On the above-mentioned. 
O?A Form the accused certified that the gasoline thus obtained was for 
the exclusive use of the "War Department 23rd. TTTng Detachment 6 N. 
Hamlin Ave, Chicago, Ill." · 

Again on 9 November 19-43, while still on leave, the accused 
obtained 18 gallons of gasoline from the Lubritorium in Oklahoma City, 
Oklahoma, through the use of an OP.A Form R-544, again certifying that 
such gasoline Wl!tS for the exclusive use of the ltf.'ar Department 23rd 
TTTng Detachment 6 N. Hamlin, Chicago, Ill." This gasoline was for 
use in a Hudson automobile (R. 15-17; Pros. Exs. 2, 3). 

First Lieutenant William V. Schroff, Adjutant of the 23rd 
Transport Transition Training Detachment,of which the accused was 
the commanding officer at the time of the commission of the offenses, 
testified that accused was not on any official business for the War 
Department while on his leave and further that said organization did 
not have at its disposal any Plymouth, Buick or Hudson automobiles 
during the period of accused's leave (R. 16). 

R• Specification, Charge II: 

On 27 January 1944, pursuant to instructions contained in a 
TWX Message from the Commanding Officer, Domestic Transportation Division 
Air Transport qonunand (Pros. Ex. 5), Captain James B. Folsom, 16~th . 
Military Police Detachment, Chicago, Illinois, placed· accused in arrest 
in his quarters, Room 330, Coolidge Hotel, 2950 West Jackson Boulevard, 
Chicago, Illinois. In the presence of Lieutenant Schroff Captain F~:som 
read to the accused the TnX Y~ssaee, and additionally explained to accused 
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the terms of his arrest which were that accused was not to leave bis 
room except to obtain meals, and in case. of an emergency (R. 18, 48, 
49). It was shown that there are several restaurants within walking 
distance of the Coolidge Hotel (R. 21). 

Thereafter, on 7 February 1944~ Lieutenant Schroff tried for 
a period of four and one half hours to contact accused by telephone at 
the Coolidge Hotel. At the end of this time accused called Lieutenant 

_ Schroff by telephone, and accounted for his absence by saying he had 
been out for lunch (R. 18, 19). 

It was stipulated that if A. H. Pollack were present he would 
testify that on 7 February 1944 he was chairman of OPA Local Rationing 
Board 40-':8, located at .'.3415 West Madison Street, Cl:>.icago, Illinois, 
and that on 7 February 1944 accused personally appeared before him in 
the Rationing Board's office requesting that he expedite the issuance 
of a "B" Gasoline Ration Book and a certificate for two tires and tubes 
(R. 20; Pros. Ex. 6). In the application filed by the accused fo~ the 
"B" Gasoline Book be stated that the gasoline was to be used in "Driving 
on duty to and from home" (Pros. Ex. 7). The Ration Board office is 
about a half mile east and a quarter mile south of the Coolidge Hotel 
(R. 51). · 

The accused-bad not been released from his arrest on 7 February 
1944 (R. 21). 

4. For the defense: 

After having his rights as a witness explained to him the 
accused elected to testify under oath. He admitted executing the two 
OPA Forms R-544 on which he obtained the 25 gallons of gasoline at 
Valley Park, Missouri, on 7 November and the 18 gallons of gasoline at 
Oklahoma City, Oklahoma, on 9 November 1943. He had obtained these . 
forms for the use of his detachment, but bed never received any instructions 
concerning their use, and knew that organizations had used them for obtain
ing gasoline for military personnel (R. 55-57). Accused said that the 25 
gallons of gasoline obtained on 7 November 1943 was put in a Plymouth and 
a Buick automobile, driven by hiniself. and his \life respectively, and the 
18 gallons of gasoline obtained on 9 November 194J was put in a Hudson 
automobile, driven by a Private Harris. He was t ..:ansferring these three 
automobiles, none of which belonged to or were being used by the United 
States Government, to Oklahoma City from Chicago, for the purpose of 
selling them (R. 68-73). · 

In regard to his alleged breach of arrest on 7 February 1944, 
accused said that Captain Folsom, when placin~ him under arrest, bad told 
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him the hours and places for obtaining meals was le~ to his discretion 
(R. 80). Because he must have a heavy vegetable diet he had found it 
necessary to go to restaurants .from 15 to 32 blocks from his hotel to 
find suitable eating places {R. 79~80), driving to such restaurants 
in his car (R. 59). Accused stated he did go to the Ration Board on 
7 February 1944, arriving there about ll:45 and remaining there .from 
45 minutes to two hours, when he proceeded to the Howell Restaurant at 
Cicero and Madison Streets for his midday meal, therea~er returning to 
his room {R. 60). Accused did not think he had been absent from his 
room during 7 February for four and one half hours as testified to by 
Lieutenant Schroff but said he Eight have been absent .for as long as 
three and three quarters hours. 'No one told him Lieutenant Schroff 
had called him while he was away from his room, and he "just called" 
the lieutenant on his return (R. 75, 76). 

5. The evidence conclusively shows that on 7 November and 9 
November 19~, accused, while on a leave of absence obtained 25 and 
18 gallons ot gasoline respectively from gasoline dealers in Valley 
Park, Missouri and Oklahoma City; Oklahoma respectively, by executing 
two OPA Forms-R-544, falsely certifying on each form that the gasoline 
was for the exclus:i.ve use or the '\1ar Department. This gasoline was 
placed in three privately owned automobiles which the accused was 
transferring to Oklahoma City, Oklahoma to sell. 

On Z7 January- 1944 accused was placed in arrest in quarters 
in his room in the Hotel Coolidge in Chicago, Illinois, pursuant to 
rr;x 11essage from the Commanding Ofticer, Domestic Transportation 
Division, Air Transport Command. Under the terms of his arrest accused 
was permitted to leave his room only to obtain meals, and in case of 
emergencies. On 7 February 1944 accused breached this arrest by going 
to a local rationing board office in Chicago, Illinois, to file an ap
plication for a gasoline ration book, remaining at the ration board 
office for from 45 minutes to two hours. 

6. War Department records show that accused is 48 years of age. 
He graduated from Southwestern State Institute of Technology, Weatherford, 
Oklahoma. He enlisted in the Army 1 November 1917 and after completing 
the Officers' Training School, Camp VJB.cArthur, Texas, was commissioned 
second lieutenant, 26 August 1918; honorably discharged 20 December 1918. 
He was appointed captain, Army of the United States, 16 January- 1943. 

7. The court was legally constituted and had jurisdiction of the · 
person and the offenses. No errors injuriously affecting the substantial 
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rights of the accused were committed during the trial. In the 
opinion ot the Board or Review the record of trial is legally suf
ficient to support the findings of guilty, to support the sentence 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation or Article of War ff) or 96. 

-1*1'~...., .............__.____....._.............eiu-<....,_.__, Judge Aq.vocate • 

• 
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SPJGV 
CM 251$/0 

1st Ind. 

War. Department, J.A.G.o., 1 2 JUN 1944- To the Secretary or War. 

l. Herewith transmitted for the action of the President are 
the record or trial and the opinion of the Board or Review in the 
case or Captain James E. Baggett (0-511062), Air Corps. 

2. I concur in the opinion or the Board or Review that the 
record of trial is legally sufficient to support the findings or 
guilty, to support the sentence and to warrant_9onfirmation or the 
sentence. I recommend that the sentence be confirmed but that the 
forfeitures be remitted and that the sentence as thus modified be 
carried into execution. 

3. Inclosed are a draft of a letter .ror your signature trans
mittj.ng the record to the President for his action, and a form or 
Executive action designed to carry into effect the recommAndation 
hereinabove made, should such action meet with approval. 

l\..'yron C. Cramer, 

· J Incls. 
Incl.1-riecord or trial. 

. 
Major General, 

The Judge Advocate General. 

Incl.2-Dft. ltr. for 
. . sig. S/W. 

Incl.3~Form or·action. 

(Sentence confirmed but forfeitures remitted. G.C.M.O. J59, 17 Jul 1944) 

I 
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'Wi..R J)EPARr?IBNT 
Army Service Forces 

In the Office of The Judge Advocate General 
. Washington, n.c. 

(387)..;. 4. AUu 1944 

SPJGH 
CM 254879 

UNITED STATES ) ARMY AIR FORCES 
) WESTERN FLYING TRAINING Co.lMAND 

v. ) 
) Trial by a.c .LI., convened at 

Second Lieutenant WILLW.1 ) Santa Ana Anrry Air Base, 
J•.KELLY ( 0_--=!..288564), Air ) Santa Ana, California, 4 
Corps. · ) April and 21 June 1944. 

Dismissa1;total forfeitures ~ and confinement for five · 
) (5) years. Disciplinary 
) Barracks. 

OPLUON of the BOARD OF REVIE.W 
DRIVER, 0 1CO:NNCR and La:rI'ER.HOS,Judge Advocates. 

1. The Board of Review has examined the record of trial in the case of 
the officer named ~bove and submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 94th Article of War. 

Specification l& In that William J. Kelly, 2nd Lt., AC, being at 
the time a duly appojnted Class A Agent Officer for J • .A. 
!Eilton, Lt. Colonel, FD, Disbursing Officer, Santa Ana Amr:, 
Air Base, Santa Ana, California, did ~t Santa Ana Ar:IJY Air 
Base, Santa .Ana, California, on or about 24, November 1943, 
feloniously embezzle by fraudulently converting to his own use 
currency of the Unlted Sta~es of a value of $86.17, the . 
property of the United States, furnished and intended for the 
Milita.ry Service thereof, entrusted to him, the said William 
J. Kelly, by the said Disbursing Officer, Santa Ana Army Air 
Base, Santa Ana, California. 

Specificatim 2: ln that l•illiam J. Kelly, 2nd Lt., AC, being at 
the time a duly appointed Class A Agent Officer for J. A. 
Y.i.Lton, Lt. Colonel, FD, Disbursing Officer, Santa Ana Arrrr:r 
Air Base, Santa Ana, California, did at ::ianta Ana Arr.-ry .Air 
Base, Santa Ana, California, on or about. 30 November 1943 
feloniously embezzle by fraudulently converting to his own use, 
currency ol the United States of a value·of 0373.62, the 
property of the United.States, furnished and intended for the 
lv!ilitary Service thereof, entrusted to him, the said Viill:i,.am. J. 
Kelly, by the said Disbursing Officer, Santa Ana Army Air Base, 
Santa Ana, California. 

http:Viill:i,.am
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Accused pleaded not guilty to and was found guilty of the Charge and Speci
fications. Evidence of a previous conviction by eeneral court-martial of 
a violation of the 95th Article of war was introduced. He was sentenced to 
be dismissed the service, to forfeit all pay and allowances due or to be
come due a!)d to be confined at hard labor, at such place as the reviewing 

_authori~ may direct, for a period of ten (10) years. 'lhe reviewing au
thority approved the sentence but remitted five (S) years of the confine
ment imposed, designated the United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, as the place of confinement, and forwarded the-record 
of trial for action under Article of War 48. 

3. ~dence for the prosecution: It was stipulated (Ex. A) that ac:
cused was appointed "Class A Agent)' to pay the October, 1943, supplemental 
pay roll of "Squadron 1611 , which included $86.17 due Leslie R. Peterson; 
that on 24 November 1943, accused received ~584.24, the exact amount of 
said pay roll, and on the same date he returned the pay roll to the finance 
office showing all enlisted men, including Peterson, as paid. It was also 
stipulated that accused was appointed 11Class A Agent" to pay the November, 
1943, regular and supplemental pay rolls of Squadron 16; that the amount of 
the regular pay roll was $6,270.98, which included $37 .30 due John G. _Cieslak, 
$31.25 due Andrew Humen, ~9.30 due Arthur L. llcCue,. $25.50 due Ralph F. 
Ridgeway, $31.10 due lialph B. Pister, Jr., ~i37 .25 due Ray J. Varga and $31.10 
due Louis J. Weiss; that the amount of the supplemental pay roll was 
~2,629.65, which included ~21.50 due H. C. Floyd, Jr., $31 due Charles A. 
Gildersleeve, $28 due ldus ~.Hicks, $25.50 due Lester J. Lawrence, ~50 due 
Wesley C. Murphy, Jr., $28 due Willard A. 0'Denius and $28 due Norris E. 

- Thom:i;>sen; that on 30 November 1943, accused received from the finance officer 
the amount of the two pay rolls, ~P8,900.63, and on 1 December 1943 returned 
the pay rolls showing all enlisted men, except a Corporal Julian L. Klein, 
as paid, including the men listed above; and that during the dates mentioned 
Lieutenant Colonel James A. Jl,,ilton was finance officer l.d. 5-7). 

It was further stipulated (Ex. B) that Leslie R.Peterson would 
testify that he was not paid the $86.17 due him on the October supplemental 
p~ roll until aft~r.23 December 1~43; that Cieslak, Humen, kcCue, Ridgeway, 
Pister, Varga and Weiss would testify that on 30 November there was paid·to 
the cadet treasure: on behalf of each $6.90 on the November regular pay 
:roll, and Floyd, Gildersleeve, Hicks, Lawrence 1iurphy O'Denius and 
fhompsen would testify that on 30 November, th~re was ;aid to the cadet 
trea~rer on their_ behalf the sums of $2-52, $5.88, $6.30, $6.90, ~~3.15, $5.88 
and ~2.25, respectively, on the November supplemental pay roll and that the 
balance;du.e_them (totaling $373.62) were not paid until after 23 December 
1943. It was also ~ipulated (Ex:. C) that Leslie R. Peterson ,'las confined 
to the station hospital on 24 Novem~er 1943 and returned to his squadro 
en 30 No!ember; ~t Cieslak, Lawrence, :McCue, Ridgeway, Varga and Weis~ 
were assigned to squadron 9411 on 30 November• and that H'loyd Gild 1 · 
Hicks Humen Hurp'h" O'D , ist ' • , ers eeve,

~ ' •v, emus, P er and Thompsen were confined to thet ti, 
s a on hospital on 30 November (R. 7). 

- 2 ·-
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Second Lieutenant Patrick A. Quigley signed as witnessing officer 
for Lieutenant Kelly on the pay rolls of 24 arxl. 30 November. He did not ih 
fact see the men paid but signed upon the representation of Lieutenant Kelly 
that they had been paid (R. 8-10). · 

Sergeant John H• Marks testified that en 30 November ·1943, he was 
clerk of Squadron 16, 2nd Wing, Classification Center, of which squadron the 
accused was the camnandirg officer,; that on "four or five" occasions subse
quent' to that date, including about the Jrd · and the 8th of December, he -
reported to accused that 11the men• had been asking far their -pay and on one 
occasion Sergeant Marks took down the names of the men and gave them to the 
accused. Accused said nothing at the time. The accused left on "furlough" 

· about 11 December and before leaving told Sergeant Marks that the men would 
be paid by check (R. 10-20). 

AViation Cadet Leslie R. Peterson testified.that about the middle 
of November, 1943, he signed the regular November and the supplemental 
October -pay rolls. On 24 November he was in the hospital and did not re
ceive his back pay. He received his regular Novembe~ on 30 November and 
immediately "after pay roll" went to the accused arxl. asked about the pay due 
him on the October supplenental pay roll. Accused told him if he. did not 
receive it •by Monday" to come back then. Peterson did not receive it and 
returned on Monday at vihich time accused said he did -not have it and that 
Peterson would receive it by check through his orde..-J.y room (R. 20-22), 

4. Evidence for the defenses Sergeant Marks, recalled a~' a witness f:,r_ 
the defense, testified that he "made out" the envelopes in which the men 
were paid on 30 November and after that the accused and three cadets worked 
an them. Half of the envelopes were placed on Sergeant }larks I desk and half 
on the desk of the accused. The latter handed over the envelopes personally 
to the men when they answered the roll. The envelopes of absentees were put 
to one side on the desk of accused and a notation placed on them as to the 
reascn for the absence. Sergeant Marks did not take any of the en~lopes 
and saw no one else, except the payees, take any of th~ (R. 23-25). 

Captain John E. Burris, Director of Military Training Classifica
tion Center, Santa Ana Air Base, testified that accused worked' in •our" . 
wing and was a personal friend. About JO November accused mentioned that he 
had received word that his father had an "attack11 and was very ill. The 
accused said several.times that he was worried about his father's condition 
and appeared to be nervous, upset and agitated (R. 25-28) • 

. ' Accused.made an unsworn statement substantially a~ follows: He 
enlisted as a pnvate 13 Qctober 1940 and was graduated from Officer Candidate 
School at Fort Benning, Georgia, and ccmmissioned a second lieutenant on 
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2.3 July 1942. During this period he had no contact with pay rolls or 
..financial matters but did subsequently as a squadron commander and as an 

· adjutant. He was married, had no children, and the $2,50 he received .as a 
second lieutenant was adequate for his needs. He had no debts or obligations. 
His parents were well to do, his father was an internationally known surgeon, 
and they did not rely upon him for support. He received word about .30--· ·· ... 
Novenber that his father was seriously ill and not expected to live. On 
10 December he received a telegram that his father ·was dead {R. 2.3). 

5. Captain Norwood B. Smith, Jr., called as a witness for the court., 
te:5ti.fied that he and accused were in the Classification Center at the base, 
he (Captain Smith), in the payroll section and the accused in charge of 
Sauadron 16. Captain Smith prepared the pay rolls of 24 November and JO 
No"vember which accused was designated to pay. About 10 December six: men 
·came to him from Squadron 94 claiming pay for the period when they were in 
Squadron 16. The records showed that they had been paid. Accused had left 
the post on emergency leave an:i accordingly Captain Smith called him at his 
heme in Detroit. Captain Smith gave accused the names of the men, Varga, 
Pister, Lawrence, Weiss, Ridgeway· and McCue, and accused said they had been 
paid, that he had sent their money down to Squadron 94 by runner and had a 
receipt· for it which he thought was signed by "Lt. Patty", the commanding 
officer of Squadron 94. Accused said he would send the receipt out air
mail, but Captain Smith never received it. The day after his telephone con
versation with the accused Captain Smith saw a telegram (~. D) addressed 
to "Major Tremper Longman" at the air base and signed nLt,. Wm J Kelly" 
asking for an extension of leave and reading in parta 

11REALIZL1G MY CBLIGATia'IS IN 'IRE MATTER OF A?PARENI'LY IMPROPERLY 
HA.1JDLLD PAYROLL .AND SINCE FUWDS IN QUESTION HA.VE INDUBITABLY BEEN 
LCST. WOULD IT BE PCSSJBIE, DL'E TO THE EX'I'RfilIE EXIGENCIES CF MY 
SITUATION HffiE AND THE URGENT NECESSITY THAT I REMA.IN HE:RE UNTIL 
AT LEAST fifE .ii:l'iD (}, THE WEEK, * * *''. 

About 18 December, after the return of accused to camp, Captain Smith 
talked to 'him in the office of Colonel liiilton, the finance and disbursing 
officer, at ~hich time the accused told Captain Smith that he had put the 
receipt in the mail. Captain Smith further testified that on the same date 
he talked to the accused at Detroit he listened on an° extension and over
heard another telephone conversation be~ween Lieutenant Quigley and the ac
cused. Lieutenant Qu:igley asked for further information concerning the 
matter and accµsed stated that he had told Captain Smith the men had been 
paid and. further st~te~ that he (accused) had forwarded the receipt by regis-
tered mail to Captain .:>Jnith (R. 41-54). · 

6 •. !·s The evidence for the prosecution shows that the accused, 
~g quadron 16 at the Santa Ana Arrey Air Base, was appointed "Class A 

Agent to pay the october supplemental pay roll and the November regular and 
supplemental pay rolls of the squadron. Lieutenant Colonel James A. Milton 
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was the disbursing officer at the base. On 24 Novenber 1943 accused re
ceived the sum of ~584.24, the exact amount of the October supplemental 
pay roll, anci. on the same date he returned the pay rol], showing all en- · 
listed men paid. Among the names on this pay roll was that of Aviation Cadet 
Leslie R. Peterson, due the sum of $86.17. Cadet Peterson was 'in the hos
pital on 24 November, was not paid on that date, and did not. receive the 
t86.17 until subseq_uent to 23 December. 

On 30 November the accused received the sum of $8,900.63, the eJ!'.act 
a.mount of the November regular and supplemental pay rolls, end on that ciate 
he returned the pay rolls showing all enlisted men paid (with one exceptioP 
not pertinent here). Included in the list of men shown paid in full on the 
pay rolls were the following enlisted men: Floyd, Gildersleeve, Hicks, 
Hum.en, .Mur_i)hy, Otiienius, Pister and Thompsen, all of whom were confined in 
the hospital on 30 Hovember, and Cieslak, Lawrence, ::JcCue, Ridgeway, Varga 
arid Weiss, who on that date were assigned to another squadron. In the case 
of each of these men small amounts had been paid the cadet treasurer on 
their behalf bl t the major part of the money due them was not paid until 
sometime after 23 December. The total balance due them,after deduction of 
the amounts paid the cadet treasurer, was $373.62.----~cond Lieutenant Patrick 
A. Meley, although not perso::1.ally present at the time~ signed all_ three 
pay rolls as 'Witnessing officer upon the representation of the accused that 
the men were paid. 

Several of the enlisted men who did not· receive their pay, subse
quently went to the squadron clerk and inquired concerning it. The clerk re
ported this to the accused and gave him their names. Accused departed on 
emergency lea.ve about 11 December and before leav:ing told the clerk that the 
men wo~d be paid by check. Aviation Cadet Peterson went to accused directly 
about his pay and accused told him if he did not get it "by ~onday" to come 
ba~. Peterson did not receive it, returned and was also told he would re
ceive it by check. 

. . eaptain Norwood B. Smith, of the pay roll section of the Classi-
fication Center, to which S(J!1adron 16 was administratively attached 
ca:µ.ed accused by long distance while he wa.s at his home in Detroit' on. 
emer~ency leave,, and told him that Varga, Pister, Lawrence, Weiss, Ridgeway 
:dt!'.cCue from ~quadron 94 had inquired about their pay. The accused said 

e. d sent their money to their squadron by runner and had a receipt for it 
which he tho~ht was signed by their commanding officer. He promised to 
se~ the receipt to Captain Smith by airmail and on his return to the base 
~la~~d he had maile~ it. In a conversation with another officer he said 
le se~t the receipt .to Captain Smith by registered. mail No receipt w. 
ever received by Captain Sll"~th. • as., 

The foregoing evidence-is uncontradicted. The accused ~ 4 de an un
sworn statement to the effect that he vra.s married, had no children, and that 
his pay as a second lieutenant was ct a equate for his needs. ne had no debts 

-5-

http:8,900.63


(392) 

or obligations and his parents dfd not rely on him for support as they were 
well to do. His father was an internationally known surgeon. About 30 
November he was notified that his father was not expected to live and on 
10 December he received mrd his father was dead. Captain John E. Burris, 
a friend of accused, testified th.at accused became very nervous, upset and 
agitated upon receipt of word of his father's illness. 

b. The evidence accordingly shows that on two occasions accused 
was entrusted with funds to pay his squadron pay rolls and that he returned 
the pay rolls shc,,ring all men paid in full (with one exception not pertinent· 
in this case). In fact several men listed on the pay roll were not paid 
in fu1l due either to absence in the hospital or recent transfer to ano
that" organization. Subsequent to the paydays soine of these men came to 
accused or to his clerk (who in turn took the matter up with accused) and 
requested paymnt of 1'hat was due them. On one pretext or another accused 
put them oil' am left camp on emergency leave without doing anything fur
ther in the matter. When a superior officer requested an explanation of the 
failure to pay the men who bad been transferred to a new squadron, accused 
insisted he had sent their mcney to their new comm.andir..g officer and held 
the latter's receipt for the money. He pl'omised to mail -the receipt to 
his superior bit none was ever received. · He oil'ered no explanation whatever 
as to 'What had 'happened to the money allegedly paid those men absent in 
the hospital on payday. 

Embezzlement is defined by the :Manual for Courts-l.1artial (par. 149h) 
as 11 the fraudulent appropriaticn of property by a person to whom it has -
been entrusted or into whose hands it has lawfully come". .It was held in 
cM 122562, Dig. Cp. JAG 1912-40, sec. 452(3): 

11Money delivered to a company comnander for payment of the 
salaries of' his compaey still remains the property of the United 
States; and when there is no evidence that any enlisted man had 
agreed to ccnstitute the accused his agent for the collection or 
the custocy of his pay, and the evidence shows that the money for 
such J;aY was delivered to the accused, and that certa:in enlisted 
men 'Whose pay accused received, failed to receive their pay, and 
there is no explanation by the accused as to the disposition of the 
mc:ney, the evidence is sufficient to constitute a prima facie case 
of' embezzlement•. · -

In the opinion of the Board the facts and circumstances of the case and the 
legitim9-te inferenc~s to be drawn therefrom, are sufficient to establish the 
fraudulent appropriation by the accused oi'· pay roll funds entrusted to him 
as alleged in the Specifications (cf. CM 231953, Hentz, 18 B.R. 337). 

7 •. The records of the W'ar Department soow that this officer is 32 years 
and 2 mcnths of age. He graduated from Howe Military ~chool in 1930 and 
attended the University of Michigan for 1 year. A.rter quitting college he 
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was employed for several years by a brokerage concern as a securities sales
man. He enlisted on 15 Octooer 1940, served in an enlisted status for one 
year aIXl nine months, and after graduating from The Infantry School, Fort; 
Benning, Georgia, was· appointed tempora17 second lieutenant, A.rmy of the 
United States, en 2J July 1942. He entered upon active duty as an officer on 
the same day. · 

8. The court was legally constituted. No e~ors injuriously affect
ing the substantial rights of the accused were committed during the 1.rial. 
The Board of Review is of the opinion that the record of trial is legally 

. sufficient; to support the findi~s of guilty and the sentence, and to war
rant confirmation of the sentence. Dismissal is authorized upon convi~tion 
of a violaticn of the 94th Article of War. 

~}h~ ,Judge Advocate • 
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1st Ind. 

War Department, J.A.G.o., · - To the Secretary of War.2 3 AUG 1944 
l. Herewith transmitted for the action of the President are the record 

of trial and the opinion of the Board of Review in the case of Second 
Lieutenant William J. Kelly (0-1288564), -Air Corps. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the findings of guilty and the sen
tence, and to warrant confirmation of the sentence. The accused, on two 
separate occasions, was entrusted with Federal funds in his capacity as 
Class A Agent officer, to be used to discharge the pay rolls of the squadron 
which he commanded, and both times he returned the pay rolls showing all 
enlisted men paid in full Vlhen, in fact, some fifteen members who were absent. 
from the squadrcn on pay day because sick in hospital or transfeITed to ano
ther organization, had not been paid. The money due these soldiers as pay, 
totali~ $459.79, WM embezzled by accused in violation of Art:,icle of War 
94. The record of trial and the accompanying papers disclose no extenuating 
circUJIBtances. The accused is presently under a suspended sentence to dis
missal arising out of his conviction by general court-rnarliial, on 26 April 
1943, of ma.king and uttering, with intent to defraud, seven checks totaling 
il62, knowing that he did not have, and mt intending that he should have, 
sufficient funds in the bank to pay them, in' violation of Article· of War 95, 
and of breach of restriction, in violation of Article of war 96. I recom
mend that the sentence, as approved by the reviewing authority, to dismissal, 
total forfeitures and confinement at hard labor for five years be confi:nned, 
that the forfeitures be remitted, and that the sentence as thus modified be 
carried into execution. 

'. 3• Inclosed are a draft of a letter for your signature,· transmitting the 
record to the President for his action, and a form of Elcecutive action carry
ing into_ ~!feet the above recommendation, should it meet wit? approval. 

Myron c. Cramer,· 
3 Incls. Major General, 

Incl.1-Rec. of trial. The _Judge Advocate General. 
Incl.2-Drft. of ltr. for 

sig •. s;w. 
Incl.J-Form of Action. 

(Seqtence as approved by revierlng authority confirmed but forfeitures 
remitted. G.C.M.O. 525, 26 Sep 1944) 
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WAR DEPAR'Th1ENT 

Arrrr:f Service Forces 
In the Office of The Judge Advoqate General 

Washington, D. c. 

SPJGK l JUN li-44 
Of 254880 

AM AIR FORCES 
UNITED STATES ) 'WESTERN FLYING TRAINlliG C(YJU,WID 

) 
v. 

Second Lieutenant ARVIS G. 
WILLIAMS {0-758498), Air 

' 

~ 
) 
) 

Trial by G.C.M., convened at 
Victorville Army Air Field., 
California, 18 April 1944. 
Dismissal and total forfeitures. 

Corps. ) 

OPINION of the BOA.RD OF REVIEW 
LYON, ANDREWS and SONENFIELD, Judge Advocates. - - - - - -.- - - - - - - - - -

l. The record of'trial in the case of the officer named above -has 
been examined by the Board of Revi8'1'1' and the Board sul:mi ts this, its 
opinion., to The Judge Advocate ~e;.-al. 

2. Accused was tried on the following Charge and Specifications: 
' ' 

CHAIDE: Violation of the 96th Article of wa.r. 

Specification 1: In that W'1Jliam,Arvis G., 2nd Lieutenant, Air 
Corps., 87th Base Headquarters & Air Base Squadron.,did,on or 
about 29 March 1944., at or over Big Bear Lake,California., 
lll'ongfully pilot an AT-11 airplane at an altitude of ap
proximately fif'ty {50) feet over Big Bear Lake., California, 
in violation of Paragraph 16, Anny Air Forces Regulation 
60-16. 

Specification 2: In that Williams, Arvie G., 2nd Lieutenant., Air 
Corps, 87th Base Headquarters & Air Base,squadron, did., at or 
near Big Baar Lake, California, on or about 29 March 1944, 
wrongf'ully pilot an AT-11 airplarie in a careless and reckless 
manner so as to endanger persons in said airplane and 
property on the ground., in violation of paragraph l,AAF 
Regulation 60-16. 

He pleaded not guilty to Specif'icat:ion 2 of the Charge., and guilty of 
Specif'ication 1 of the charge and of tha Charge. He was found guilty 
of the Charge and both Specifications. No evidence of previous con
victions was introduced. He was sentenced to dismissal and total 
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'forfeitures. '.lb.a reviewing authority approved the sentence and fqr
warded the record of trial for action under Article of war 48. 

3. Surmnary of the evidence. 

About 1500 or 1530 on 29 March 1944, Privates Keith R. Bean 
and Lyman B. Clark, members of the Pre-Aviation Student Detachment at 
Victorville, cali:rornia, Army Air Field, approached accused and "Lieu
tenant Harris" on the field and asked to be taken for a ride in an air
plane. Clark had never been in an airplane, and Bean had been up once 
before. The four men got in an AT-11 type plane, with accused at the 
controls (R. 5,6,8,9,10,12). They flew in a southwesterly direction, 
passing about 5 or 6 miles east of the city of San Bernardino at an 
altitude of about 6ooO feet above sea level, then flew east to Arrow
head Lake. From here they proceeded further east to Big Bear Lake. 
Neither Bean nor Clark knew much about reading an altimeter, but they 
estimated the plane's altitude in flying fran Arrol'lhead to Big Bear to 
be between 500 and 1000 feet above the terrain (R. 6,8,10,12). Big 
BGar Lake is higher tha.n .Arrowhead, but the plane followed the sharp 
rise between the two and continued to maintain its comparative altitl.l,de 
above the ground (R. 6,l0,12,13). 

A standard atlas shows Big Bear Lake to be considerably longer 
th.an it is wide, and to have its long axis in a general east-west direction. 
From the testi.Jµony of capt.ain John L. ~Albright, Air Corps, 87th Base Head
quarters and Air Base Squadron, Victorville Army Air Field, and from 
photographs introduced by the prosecution as its Exhibits 11 C" and "D", 
it appears that sanewhere towards the eastern edge of the lake there is 
a "narrows", perhaps 1000 feet wide. Telephone wires cross the lake in 
a north-south direction at this point, supported on poles set in pylons 
in the water. The poles are between 35 and 50 feet "above the ground" 
(R. 14,15,17,21; Pros. Exs. c,n). 

The plane descended in a shallow dive to an altitude of 75 or 
80 feet above the ground as it reached the lake, and continued across 
the water at an altitude of 40 or 50 feet. Bean and Clark were sitting 
at the feet of IJ.eutenant Harris, the co-pilot, in ,the bombardier's glass
enclosed compartment in the plane's nose. The plane struck the wires, 

the impact sha.ttering the glass, and causing, in turn, cuts on Bean's 
thumb and legs. He was hospitalized for 13 days, but suffered no perman
ent injuries. Clark Vias not hurt (R. 6-9,lO,ll,13,14). Accused, who 
had been piloting at all times, kept the plane under control and flew 
it back to Victorville (R. 7,13). 

Other than the low flying immediately prior to reaching the 
lake.and llhile flying across it, there -was no low or reckless fly:ing 
(R. 8,;9,13). 

captain Albright and First Lieutenant Edward Miller, Air corps, 
520th Squadron, the latter the assistant engineering officer in the sub-

2 -
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depot, in charge of the ma:intenance shops, testilied as to the damage 
to the plane, which they examined on 29 ~rch and 1 April, respectively. 
Photographs of the damage were introduced as exhibits. Both wings 
were damaged, part of the stabilizer on the right wing being torn out. 
The glass in front of and on top of the bombardier's compartment was 
shattered. The tail section was damaged, and the "skin on the fuselage" 
was dented and cut. The hood over the hub of the propeller.on one engine 
was dented (R. 19-21,22,23; Pros. Exs. E,F,G,H,I,J,K,L,M,N, and 0). 

Captain Albright also testified ·that he investigated the scene 
of the accident on 29 },:arch. He found 5 of 8 separate wires across the 
lake had been severed at a point 200 or 300 feet from one shore. Other 
wires which had not been cu·t; were sagging about 8 feet above the ice on 
the lake. Enmeshed in the dangl:L-ig wires was a piece from the top of 
the right rudder of an AT-11. Another piece of metal was found on the 
ice approximately 200 feet east of the wires (R. 15-18,22; tros. Exs. A, 
B and c). Three high tension wires parallel to the others were un
damaged (R. 15). 

Evidence for defense. 

Defense counsel explained that accused's rights had been ·'ex
plained. He was sworn and testilied in his own behalf (R. 39). 

He stated that he had entered the Army as a member of the 
National Guard, had refused an opportunity to be tlemobilized, and had 
spent a total of three. years and nine months as an enlisted mar~ and an 
officer. After fifteen months in Alaska he had made application for and 
had been appointed as an Aviation cadet. He was commissioned on 3 
November 1943, and had never before been disciplined in any way while 
in the 'Artrry (R. 39-41) • 

His duty on 29 :March was that of flying high-altitude missions 
on the desert. He had flo'Wil three of them during the morning. · Arter 
some "instrument flying" for his own and Li,eutenant Harris• bene.fit during 
the afternoon, they took off with Bean and clark, who had asked for a 
ride. He obtained no clearance for instrument flying because the plane . 
vias already cleared for that purpose. Accused -was at the controls at 
all times (R. 41,42,45,46,49,50). Xhey commenced climbing to.the south 
of the field, in an attempt to experiment with the plane's ability to gain 
altitu.de over mountainous ter:.:-ain. At Arrowhead Lake their altitude 
above the terrain was between 2800 and 3000 feet (R. 42,46,47,49). From 
there accused "started climbing on up towards that big peak by Big Bear". 
He increased his altitude above sea level by about 500 feet, but he did 
not state how much the terrain rose in that distance. Somewhere before 
reaching Big Bear Lake, he leveled off. He had not formulated any plans 
concerning flying over the lake, but remembered "looking down at the 
lake, and I didn't see anything and I thought it would be a good place 
to fly lower, so I went on down to about 50 feet or a little lower." 
This was accomplished by a shallow dive at the rate of about 700 or 
800 feet per nrlnute, but accused did not know how much altitude he lost 
(R. 42,43,47). He leveled o~f above the surface of the lake, and flew 
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down its long axis, •tway over 500 feet" from any land obstructions, 
for 20 or JO seconds (R. 43,48,49). He was watching his altitude 
above the lake over the nose of the plane ·and did not see the wires 
until he looked up and found them directly in front of him. He tried 
to go beneath them, but was unable to do so. The plane nv.anted to go 
down" after he hit them., but he succeeded in maintaining control. He 
flew further down the lake, gained altitude, flew out of the valley, 
and back to Victorville, where he immediately reported the accident 
(R. 43,44). . 

Accused stated that he had not flown low at any other time that 
dAy, or, in fact, since being stationed at Victorville. He knew that 
the students were in the nose of the plane., and that he was flying slightly 
outside of the nlocal flying area11 • The act was committed "on the spur 
of the moment", but accused felt that he had learned the lesson of the 
necessity to abide by flying rules and that he would henceforth be a 
better pilot for it. rte desired to remain in the Army as a flying of-
ficer (R. 44,45,49). · 

captain Floyd L. Ratliff, Jr., Air Corps., the commanding officer 
of Pilot Section rr· at accused's field, testified that he had examined 
accused's plane after it landed. He stated that in his opinion ac-
cused displayed a high degree of skill and judgr.-;ent in bringing it in 
ll'hen its damaged condition was considered (R. 38). He also stated that 
accused had been in his section for about three months, and had been 
"very satisfactory11 as a "mission pilot11 • He had never been in trouble 
before, and his attitude had been one of attentiveness, promptness and 
thoroughness. Witness had never flown with accused or rated his profes
sional efficiency, but if he were doing so would place accused "definitely 
in the upper bracket". Accused was 'tlefinitely of value to the squadron11 

(R. 26-28). 

Chaplain (First Lieutenant) Albert L. Higgins., the Catholic 
Chaplain at the fie;i:d, roomed across the ball from accused, and had known 
him for 5 months. He testified that accused had been a gentleman at all 
times., and had neve~ exhibited any traits in habit or conduct which 
could be criticized in airy way. Accused•s conduct as an officer had 
been exemplary and his attitude 11 the very bestn (R. 24,25). . . 

First Lieutenant Earl L. Simmons, Air Corps, Second Lieutenant 
Edward F. Wehrly, Air Corps., and Second Lieutenant Herbert E. Worsham, 
Air corps, all of accused's squadron, also testified concerning his ex
cellent cha!'acter and his ability as a pilot. Lieutenant Simmons had 
known accused for five months Vihile accused was in his section. He 
had found accused to be among the most cautious and conservative of flyers, 
and he described examples of accused's careful conduct (R. 33,34). Lieu
tenant Wehrly had known accused for seventeen months and Lieutenant Woreham 
had knoMi h~ for fourteen. The three had been through all stages of 
Aviation cadetship together, and had been associates since that time. 
Neither witness knew of any infr::.ction of regulations by accused. Both, 
from their observation of him, considered him a very good pilot of ex
cellent character., who bad been and would be an asset to the'Air Forces. 

- 4 -
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In advanced training accused had been among the first .five in a 
squadron of sixty men, in the accuracy of his landin6s (R. 29,30,31,32). 
Second Lieutenant Joseph s. Trum, Air Corps, and First Lieutenant 
Clarence· w. Hayne, Air Corps, both of accused•s field, gave similar testi
mony {R. 35,36,37); 

4. The court's findings of guilty of Specification l and of the 
Charge are susta:ined by accused•s pleas of guilty., by his o-wn testimony 
and by the evidence introduced by the prosecution. 'While the prosecution 
did not :introduce in evidence Paragraph 1~ of Army Air Forces Regulation 
60-16, or request that the court take judicial notice thereof, it is 
clear, from accused's plea of guilty, that no prejudic~ ·to him resulted 
therefrom. 

After careful consideration of the evidence and of the appli
cable A:rmy Air Forces Regulations, the Board of Review is conv:inced that 
the court•s f:indings of guilty of Specification 2 of the Charge were 
proper. The Specification alleged a violation of Paragraph 1 of Army 
Air Forces Regulations 60-16, which -was read to the court, and which is 
as follows: 

"l. Reckless Operation. An air force pilot will not 
operate aircraft in a reckless or careless manner, 
or so as to endanger friendly aircraft in the air, 
or friendly aircrai't, persons or property on the 
ground." 

Accused could properly have been found guilty, under Specifi
cation 1 of the Charge, of a violation of Paragraph 16 of Army Air Forces 
Regulation 60-16, even if he had not struck the telephone wires, damaged 
the airplane, and caused :injury to one of his pascengers. The paragraph 
.forbids fly:ing below stated minimum altitudes, and the very act of f:cying 
at 50 feet constituted the violation. 

In addition to flying at a prohibited altitude, accused also 
struck the telephone wires. This constituted flying in a manner from 
"Which the court could properly infer reckless or careless operation of 
the aircraft with:in the meaning of those words aS' used in Paragraph 1. 
Paragraph 212,(l)(d)(l) of Section II, Army Air Forces Regulation 62-14, 
26 May 1942, de.fines "carelessness" ·for accident report purposes as n* ~- -:;
inattention or lack of mental alertness". It -was held :in CM 241729, 
Weld, that "negligence, as defined in Army Air Forces Regulation No. 62-14, 
is a narrower term than negligence at common law, and seems practically 
synonymous with the term •reckless•***", l'lhile Paragraph 2!!,(l)(d)(l), 

·of rart Nine, Section II of Regulation 62-14 gives as an example of 
"negligence", "diving at a _crol'ld on the ground, or a boat on the water 
etc • ., 'When the least failure of material or the slighest display of poor 
technique would result :in the death or injury to personnel * * * n 
(underscoring suppli,ed). Accused himself admi -r,ted that nI was watching 
my altitude above the lake over the nose of the plane and I wasn't 
watching out very far ahead" (R. 44). Clearly, here is an instance 1n 
which accused by his action in violating paragraph 16, placed himself·in 
a position where a momentary lapse in mental attention and alertness pould 
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·and· did cause damage to equipnent and personnel. While this accident 
could not have happened apart from the first violation., it was 1n 
itself a separate and distinct violation., and therefore, we hold., 
properly charged under Specification 2. 

The Specification is inartfully drawn., in that it alleges 
that accused flew "in a careless and reckless manner so as to endanger 
persons in said plane and property on the grounctn., instead of following 

·' the alternative wording of the paragraph itself. It is obvious that 
'the second part of the paragraph, from its very wording, does not perta:in 
to persons in the plane, but only to those on the ground. The telephone 
wires, however., were on the ground, and may properly be assumed to be 
the property of some person or entity., and to have value. Furtl:ennore, 
as previously set forth, a violation of the first rs,rt of the paragraph 
was adequately shown. It is obvious that accused was not misled in his 
defense to Specification 2 by the inept wording thereof, and that no 
error prejudicial to his substantial rights resulted therefrom. 

5. \'Tar Department records show that accused is 22 years of age, 
and a high school graduate. He worked on his :falh~r•s farm in Benton, 
Arkansas, prior to enlist:ing in Battery H, 206th Coast Artillery, at Hot 
Springs, Arkansas on 18 July 1940. He served with this organization 
in Alaska from July, 1941 to December, 1942, and as an Aviation cadet 
from January., 1943 to 3 November 1943., when he·was commissioned a second 
lieutenant, Air Corps, Arrey of the· united States. Accused•s W.D.A.G.O. 
201 file contains a letter from Roswell L. and Nellie c. Williams., his 
parents, addressed to the President., requesting clemency for accused. 

6. Attached to the record of trial is a recommendation for clemency, 
· signed by five of the six members of the court., and letters of a similar 

nature signed, respectively., by First Lieutenant Robert B. Powell., Air 
· Corps., Trial Judge Advocate, and Second Lieutenant Louis Katz., Air Corps., 
· Defense Counsel. 

?. The court was leially constituted., and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of accused were camnitted during the trial. In the opinion of 
the Board of I;?.eview the record of trial is legally suffici~t to support 
the findings of guilty and the sentence and to warrant confirmation 
thereof. Di&nissal is authorized upon conviction of violation of Article 
of war 96. 

- 6 -
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War Department, J.A.G.o., - To the Secretary of Wa.r.12. JUN 1944 
1. Herewith transmitted for the action of the President a.re the 

record of trial and the opinion of the Boa.rd of Review in the case· of 
Second Lieutenant Arvis G. Williams {0-758498), Air Corps • 

. 2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation thereof. 

3. Consideration has been given to a letter to the Secretary of War 
from Mrs. R. L. Williams, accused's mother, requesting clemency; to a 
letter to Brigadier General Ylilton B. Persons, Office of the Chief of Staff, 
from Sena.tor John L. McClellan of Arkansas; and to a. letter from the Honor
able W. F. Norrell, Member of Congress, which in turn incloses eight 
letters written in accused's behalf by prominent citizens and public 
officials of Benton, Arkansas. Consideration has also been given to a 
communication signed by five of' the six members of the court which tried 

· accused, directed to the reviewing authority, and 'i=e~1ending that he 
consider remitting the sentence of dismissal and imposing "an adeque.te 
forfeiture of pay in lieu thereof", and to requests for clemency signed 
by the trial judge advocate and the defense counsel. Finally, considers.-

, tion has been given to a letter dated 31 1:ay 1944,·attached hereto, written 
by General Henry H. Arnold, Commanding General, Army Air Forces, in which 
he states that this is. a case of willful and serious violatioru; of the 
regulations against low and careless flying, and that the ends of justice 
and the interest of the Arrrr;r Air Forces require that accused be eliminated 
as a flying officer. General Arnold recommends that the sentence be con
firmed and ordered executed. I recommend that the sentence be confirmed 
but that the forfeitures be remitted,. and that the sentence as thus modified 
be carried into execution.· 

4. Inclosed are a draft of a letter for your signature transmittinE 
the record to the President for his action and a form of Exeouti\re action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approva~. 

~ Q ' Q-..~o..+-q__"'--"'.__ -

/iyron C. Cramer, 
Major General, 

7 Inc ls • The Judge Advooa te General. 
Inol.1-Record of trial.· 
Incl.2-Drft. of 1tr. sig. Seo. of YW'ar. 
Incl.3-Form of Ex. action. 
Incl.4-Ltr. to Seo. of War. 

fr. accused's mother. 
Incl.5-Ltr. to Br.Gen.Persons 

fr. Sen. McClellan. 
Inol.6-Ltr. fr. Ron. W. F. Norrell.,. .w/incls. 
:ncl.7-Ltr. fr. CG, AJJ?. , - 7 • 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 394, 18 Jul 1944) 

http:adeque.te


vol 35 Army JAG 13d. Hev. 

vol 35 Arm y JAG Bd. Hev. 
TITLE 

DATE BORROWER'S NAME EXT. 

-----




	COVER PAGE
	TITLE PAGE
	CONTENTS
	UNITED STATES vs.
	RUSSELL E. MANN
	JIM H. KENT
	WALTER C. WEST
	ROBERT J. BROWN
	GEORGE B. STEVENS
	WILLIAM W. TERRY
	BOHDAN FILIPOW
	HOWARD P. LANE
	DAWN G. BEAN
	JOHN L. EICHAR
	THEDDEUS A. FLEMING, JR.
	VERNON D. MUSTON
	CARL C. SCHULZ, JR.
	JOSEPH M. BARRETTE
	THEODORE G. KENT
	STANLEY J. PRUSINOWSKI
	JOHN H. EDWARDS, JR.
	ROBERT G. MCCANN
	JAMES E. JOHNSON
	CHARLES S. BUNCH
	JAMES A. MADDEN
	THOMAS N. SEYMOUR
	GEORGE W. ROESSEL
	STEPHEN ROBY
	JAMES B. BUCHANAN
	HERBERT J. DROZD
	GORDON H. HARPER
	RICHARD J. WILLETTS
	ISRAEL GONZALEZ
	HENRY P. EHRLINGER
	EDWARD MILLER
	DAVID M. BRYANT
	CHARLES L. HARMON
	JOSEPH P. THIBAULT
	ROLAND M. BENJAMIN
	ROBERT LAMAR, EDKER RILEY, BRITT BALLARD, JR., MARION J. GOLDEN, JR., WINCE GREEN, JOHN T. BROOKS, NORMAN BROUGHTON, WILLIAM BUCKINGHAM, EDWARD CURRIE, JR., JAMES EVANS, WILLIE L. HAGGARD, NATCHEL HARPER, OZZIE HILL, HARRY L. JAMES, FRANK NEWBORN, NATHANIEL PATE, BEN WILSON, LEE R. WRIGHT, BELEVA P. BAILEY, JAMES A. BARBER, JAMES H. PHIFER, ALBERT SHUMAKER, ALONZO WRIGHT
	JAMES W. ROBERTSON
	JAMES L. THOMPSON
	TARJE M. GRIMSTAD
	FRED M. HALL, JR.
	STEPHEN F. PAVLUS
	WHEELER MULLINS
	JAMES E. BAGGETT
	WILLIAM J. KELLY
	ARVIS G. WILLIAMS




