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WAR DKP.lRTMENT 
ArrD¥ Service Forces 

In the Ot!'ice ot The Judge Advocate General 
Washington, D. C. 

SPJGV 
CM 247125 

UNITED STATES 

v. 

First Lieutenant·ALBERT H. 
HATCHETT (0•258S69), Air 
Corps. 

(1) 

'15 FEB t944 

ARMY Am FORCES 
TACTICAL CENTER 

Trial by G.C.M., convened at 
~ Air Forces Tactical Center, 
Orange County, F.:..orida, 24 
November 1943. Dismissal and · 
total forfeitures. · 

OPINION ot the BOARD OF REVIEI 
TAPPY, KIDNER and RIVES, Judge Advocates 

1. The record o!' trial in the oaae ot the otficer DaJDed above baa 
been e~ed by the Board ot Review and the Board submits this, ita opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speciticationss 

CHlRGEa Violation ot the 93rd Article. ot War. 

· Specification ls In that First Lieutenant Albert H. Hatchett, 
348th Night Fighter Squadron, 481st Night Fighter Operational
Training Group, formerly Commanding Otricer, 12th Aviation 
Squadron and formerly. Commanding Officer, 380th Aviation 
Squadron, did, at or near Orlando, Florida, on or about 1 June 
1943, feloniously embezzle by' tra"Qdulently converting to his 
own use $100.00, lawtul money o! the United States ot America, 
the property ot Technical Sergeant John L. Brooks, 382nd 
Aviation Squadron, .formerly a member 12th Aviation Squadron, 
entrusted to him for safekeeping by' the said Technical 
Sergeant John L. Brooks. . 

Specification 21 ·rn that First Lieutenant Albert H. Hatchett, 
348th Night Fighter Squadron, 481st Nigh:t; Fighter Operational
Training Group, formerly Commanding Of'.ficer, 12th Aviation 
Squadron and formerly Commanding Officer, 380th .Aviation 
Squadron, did, at or near· Orlando, Florida; on or about 6 
October 1943, feloniously embezzle by fraudulently coIIVerting 
to his own use $200.00, lawtul money ot the United States ot 
America, the property ot Private Edward Hughey, 380th Aviation 
Squadron, entrusted to him :tor safekeeping by the said Private 
Edward Hughey. 

Speoif'ication 31 In that First Lieutenant- Albert H..- Hatchett, . 
348th Night Fighter-Squadron, 481st Night Fighter Operat~oD&l 
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(2) 
Training Group, formerly Commanding Officer, 12th Aviation 
Squadron and formerly Commanding Officer, 380th Aviation 
Squadron, did, at or near Orlando, Florida, on or about 
6 October 1943, feloniously embezzle by f'raudulently con
verting to his own use $30.00, law!ul money of the United 
States of America, the property of Private Elbert Bradham, 
380th Aviation Squadron., entrusted to him for safekeeping 
by the said Private Elbert Bradham. 

I 

Specification 4: In that First Lieutenant Albert H. Hatchett., 
348th Night Fighter Squadron., 481st Night Fighter Operational 
Training Group, formerly Commanding Officer, 12th Aviation 
Squadron and formerly Commanding Officer, 380th Aviation 
Squadron, did, at or near Orlando, Florida, on or about 9 
October 1943., feloniously embezzle by fraudulently.convert
ing to his own use a.bout $65.00, law!ul money of the United 
States of America, the property of Corporal James A. Booth, 
380th Aviation Squadron, entrusted. to him for safekeeping by 
the said Corporal James A. Booth. . 

He pleaded not guilty to and was found guilty of the Charge and all Specifi
cations thereunder. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service and to forfeit all pay and· 
allowances due or to become due. The reviel'ing authority approved the 
sentence and forwarded the rec9rd of trial for action under Article or War 48. 

. 3. The evidence for the prosecution in support of Specification· 1 of 
the Charge shows that on or about 2 April 1943, Technical Sergeant John L. 
Brooks, 12th Aviation Squadron, having $350 in his possession, deposited it 
with accused, Wh(? was then adjutant of the 12th Aviation Squadron, tor safe
keeping until the following day ( R. 10-1.3, 71) • Accused accepted the mone7 
and placed it in an envelope which he marked and sealed (R~ 13, 25). About . 
.3 April,.Sergeant Brooks asked accused for the entire $350. Accused said he 
had put the money in his safe at home and would keep it (R. 13). Sergeant . 
Brooks then agreed to let accused keep the money as he had no need tor it 
and'would simply have placed it in the bank (R. 13, 14). In May, prior to 
leaving camp on furlough, Sergeant.Brooks requested the entire $350 f'rom 
accused., whereupon accused gave him $17p stating that he (accused) had 
used a portion of the money. Upon return f'rom his furlough (date not 
specified) Sergeant Brooks asked for the balance-of $180 which accused 
agreed, to deliver the following morning but failed to do so. Later in 
June and July ace-used made additional payments totaling $80., leaving a 
balance due of' $100 (R. 11.,-16). About 1 October, Sergeant Brooks asked 
accused for the b~lance of $100. Accused promised to give it to him the 
following day but failed to do so (R. 17-18). On 18 November Captain 
Thomas L. Coleman, who bad been given the money by accused, returned the 
$100 to Sergeant Brooks (R. 24, 68). Accused admitted converting this 
money to his own use without the consent of Sergeant Brooks (R. 84). 
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In support of Specification 2 of the Charge t!le evidence shows 
that on or about 6 August 1943, Private Edward Hughey, now 381st Aviation 
Squadron, but on 6 Au~st a member of accused's organization, gave to ac
cused two ~100 bills or a total of ~200 for safekeeping until needed (R. Zl-
30). About 6 September, prior to going on furlough, Private Hughey asked 
accused for his money. Accused promised to give it to him but failed to do 
so (R. 30). Thereafter, on different occasions Private Hughey demanded 
return of his money from accused without result (R. Jl-34). Private Hughey 
finally received his money from Captain Coleman on 19 November. Accused 
admitted converting this money to his own use without the consent of Private 
Hughey (R. 84). 

In support of Specification 3 of the Charge the evidence shows 
that on or about l August 1943 Private Elbert Bradham, a·member of accused's 
organization, gave to Staff Sergeant-Raymond W. Jenkins,.same organization, 
the sum of $40 for delivery to the accused for safekeeping until such time 
as Private Bradham would call for it. Sergeant Jenkins put the '.;,40 in an 
envelope which was marked on the outside thereof "$40.00, P~ivate Elbert 
Bradham" and gave the envelope with the money therein to the accused at 
his home (R~ 49, 50). On 6 October Private Bradham asked accused for the 
return of his $40, whereupon accused gave Private Bradham $10, stating that 
the balance was at his home and that he would send the money to Bradham at 
his home in Detroit, Michigan, -where Private Bradham was going on furlough. 
Private Bradham received a postcard at Detroit, Michigan, stating that ac
cused had been sick and that Private Bradham would receive his $JO within 
a few days. Private Bradham never received his money until 15 November . 
when it was paid to him by -Captain Coleman for and on behalf of accused 
(R. 49). Accused admitted that he converted the $JO to his own use without 
Private Bradham's consent (R. 84). 

In support of Specification 4 or the Charge the evidence shows 
that in June 1943, Corporal James A. Booth, 12th Aviation Squadron, a 
former member or accused's organization,· gave ;to accused the sum or $285 
to keep for him until needed (R. 52-53). Thereafter, on 20 June Corporal 
Booth asked accused for $50 and received it. On 7 July he asked accused 
for $50 and received it. These and other partial payments ma.de at various 
times, totaled in all $220, leaving a balance due or $65 (R. 54, 55). About 
8 October Corporal Booth left the organization to attend school and requested 
Captain Charles T. Munn, then commanding officer of the 380th Aviation 
Squadron, to obtain for him the balance or the money due Booth from the ac
cused (R. 55-56, 62). Accused promised Captain Munn that he would bring the 
money the following day but did not do so (R. 63). On 18 November accused 
paid the money to Captain Coleman who gave it to Corporal Booth (R. W, 68). , 
Accused admitted that he converted the $65 to his own use without Corporal 
Booth's consent (R. 85). 

4. The defense called Lieutenant Colonel Harold F. Robertson, Medical 
Corps, Orlando Station Hospital, who testif.ied that he had recently examined 
accused (R~ 74) and described him as a 11psychoneurotic of the reactive 
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depression type", such indiv:1,dua.ls being subject to depression, sometimes 
"to the point or attempting various situations with regard to their lives", 
and stated that the accused suffered from a duodenal ulcer which could have 
caused him to "react abnormally to certain situations" (R. 75). However, 
Colonel Robertson stated that he could find nothing in accused's condition 
to affect his realization of right and wrong (R. 77). · . 

Accused, after being advised of his rights, elected to take the 
stand and testified under oath substantially as follows: He was a reserve 
officer and came on active duty l March 1942. He received the monies in 
the amounts and from the pers.ons set forth in the Specifications of the 
Charge .for safekeeping (R. · 80-82). There was no date set for the return 
o.f the monies. He intended to return the monies (R. 80-84). On cross
examination accused admitted that he had converted the monies received 
from the parties as set forth in the Specifications of the Charge to his 
own personal use without the consent or the owners; that part of the monies 
had been used to buy a car in April 1943 (R. 84-87, 89). He stated that he · 
intended to repay the monies by selling his car but admitted that he hac;l 
not tried to sell the car prior to 2 November 1943. The accused sold his 
car prior to 16 November and raised the money to pay back all parties in 
full (R. 88, 89). . 

5. The evidence fully supports the .findings of gullty as to all 
Specifications and the Charge. The testimony clearly shows that the ac
cused received the monies from the parties thereto as set forth in the 

\
Specifications of the Charge for safekeeping; that he spent and appropriated 
the monies to his own use·without their consent for the payment of various 
personal obligations. In spite of repeated promises to repay the monies to 
the parties entitled thereto the accused .failed to make complete restitution 
until 18 November 1943, t1l:i da~ after the service of the court-martial charges 
upon him. Accused testified that he intended at all times to return the 
monies and bad no intention •or any fraud--or any embezzlement whatsoever" 
(R. 86). Nevertheless, the requisite elements of the offense of embezzlement 
are present as de.fined in pe.ra~ph 149.h, ~ual for Courts-Martial, 1928, . 
to wits · 

.' 

A• That the accused was·entrusted with certain 
money by and for a certain ~ther person. 

:e. That he fraudulently converted or appropriated 
such money. 

,g. That such conversion or appropriation was with 
fraudulent intent. 

The only issue in this case is whether the conversion or appropriation was 
with fraudulent intent. The fraudulent appropriation is to be inferred from 
the f'ac~. Proof that accuse.a. appropriated the money to his own personal use 

...· 
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and that he failed to account for and pay over the money on proper and 
lawful demand constitute circW!lstances from which the intent to embezzle 
will be infer~ed (9 R.G.L., sec. 20, p. 1279; Wharton's Criminal Law, Vol. 
II, sec. 1308, 1311 (Note 18)). After the embezzlement an offer or intent 
to restore the money and the return of thP. money does not purge the accused 
of his e,.iilt or prevent his punishment (Clark's Criminal Law, 2d Ed., p. 313). 

6. Accused is about 37 years of age and married. He attended Auburn " 
College, Auburn, Alaba:na, where he majored in science but did not obtain a 
degree., He was conunisnioned second lieutenant in the Field Artillery, 
Reserve Corps, 15 May 1929, and appointed first lieutenant on 16 June 1932. 
He entered on active duty l Wiarch 1942 and has been serving continuously 
until this time. 

7. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the sub
stantial ri~hts of the accused were committed during the trial. For the 
reasons stated, the Board of Review is of the opinion that the record of 

. trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirination of the sentence. Dismissal is 
authorized_. upon conviction of a violation of Article of War 93. 

-~-
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SPJGV 
CM 247725 

~ 

1st Ind. 
' 

War Department, J .A.G.O. "- B - To the Secretary or War.2~ FE 1944 . · 
l. Herewith transmitted for the action or the President are 

the record or trial and the opinion or the Board or Revie• in the 
case of' First Lieutenant Albert H. Hatchett (0-258669), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of tr~l is legally sut(icient to support the.findings of 
guilty, to support the sentence, and to warrant confirmation of the 

· sentence. I recommend that the sentence be confirmed but that the 
forfeitures be remitted and that the sentence as thus modified be 
carried into execution. 

3. Inclosed are a dratt of' a letter f'or your signature, 
transmitting the record to the President f'or his action, and a form 
of' Executive action designed to carry into ef't'ect the foregoing recom
mend~tion, should such action meet with approval. 

~~ 

3 Incls. 
Incl.1-Record of' trial. 
Incl.2-Df't. of' ltr. f'or 

sig. Sec. of'War. 
Incl.3-Form of' action•. 

Myron c. Cramer, 
Major General, 

The Judge .Advocate General. 

' 
(Senterx:e confirmed but forfeitures remitted. G.C.:U:.O. 193, 
25 May 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

(?) 

SPJG.Q 
CM 247153 

2. FEB 1944 

FIELD ARTILLERY REPLACEMENT 
UNITED STATES ) TRAINING CENTER 

v. 

Secom IJ.eutenant JAMES o. 

) 
) 
)
) 

Trial by G. c. M., com,ened at 
Fort Sill, Oklahana, 4 January 
1944. Dismissal and total for

DAVIS (0-1550.355), _. Ordnance. ) i'ei tures. 

OPINION oi' tre BOARD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates. 

1. The record of trial in the ease of 1:he officer ruumd above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General•. 

2. The accused was tried upon the !ollartlng Charges and Speci-
fications a · 

CHARGE Ia Violation oi' the 96th Article oi' War. 

Speeif'ieation 1 a In that Seco:rxl Lieutenant James 
o. Davis, Five Ninety-ninth Ordnance Almnunition 
Compan;n all.as James Batista Davis, Five Ninety
nint~ Ordnariee .Anmunition Canpany, alias First 
Lieutenant James B. Davis, Five Ninety-ninth 
Ordnance .Ammunition Canpaiv, did, at Washington, 
District or ·Columbia, on or about 10 Decenber 
1943, rlllf'ully, 11rongtully, and unlawfully ap
pear in improper uniform by ,rearing unauthorized 
insignia oi' a First IJ.eutenant, Army ~ the unit
ed States, in a public place, thereby falsely · 
representing himselr to have an o!i'icial status 
which he did not have, he th9 said James o. 
Davis being at said time, a Second Lieutenant, 
Arrq of the Unitl3d states. 

Specilieation 2 a In that Second IJ.eutenant James 
.o. Davis, Five Ninety-ninth Ordnance Ammunition 
Canpaey; alias James Batista Davis, Five Ninety
ninth Qrdnaa:e .Ammunition Compa:zy-, alias First 
Lieutenant James B. Davis, Five Ninety-ninth 
Ordnance .bmunit.ion Company, did, at Washington, 



(8) 

Dist,rict ot Columbia, on or about 6 August 
1943, willfully, wrong.fully, and unlallf'ully 
appear in improper unitorm by wearing unau
thorized insignia ot a First lieutenant, A.rary
ot the United states, in a public place, there
by falsely representing himsell to have an of
ficial status llhich he dj,d not have, he the 
said James o. Davis, being at said time, a 
Second lieutenant, J.rmy of the United States. 

CHARGE Ila Violation of the 95th Article or War. 

Specification la In tha:t; Secom lieutenant James 
o. Davis, Five Ninety-ninth Ordnance Ammunition 
Canpany; alias James Batista Davis, Five Ninety
ninth Ordnance ADlllunition Company, alias First 
Lieutenant James B. Davis, Five Ninety-ninth 
Ordnance .Alllmmition Canpaey-, did, at Fart Sill, 
Oklahaua,. on or about 15 November 194.3, wil
t~ make a false ot!icial statement to .Brig
adier General Charles R. Doran., Canrnanding . 
General, seventeenth Field .lrt1lle17 Brigade, . 
in his application for leave using the !ollcnr
ing words, •Address while on leaves 1010 E. 
Blancke st., Um.en, New Jersq.", which 
statemant ,ras false and made 11'1th the intent 
to deceive the said Brigadier General Cbarlea 
R. Doran. 

Specification 21 In that 'second Lieutenant James 
o. Davis, Five Ninety-ninth Ordnance .Ammunition 
Canpany; alias JSllles Batista '1avis, Five Ninety.:. 
ninth Ordnance Jrorouni tion Company,: alias First 

. Lieutenant James B. Davis, Five Ninety-ninth 
Ordnance .Ammunition Canpany, did, at Washington, 
District or Columbia, on or about 9 December 
1943., willtully make a false statement to Rev- . 
erend George L. Gingras., Assistant Pastor or 
st. Francis De Sal.es Catholic Church, Washj,ngton, 
District of Columbia, by answering "No"·to the 
following question: "Have you ever attempted 
or contracted marriage?", which answer was 

. lmown to the said James o. Davis to be false., 
the said James o. Davis being at that time a 
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married man, and which statement was made 
with the intent to deceive the said Rev
erend Gecrge L. Gingras and to cause the 
said Ge~ge L. Gingras to per.tom a big
amous marriage bet'Ween James o. Davis and 
Dorotey Ellen G•quest, this to the scandal 
and disgrace ot the military service. 

He pleaded not guilty to and- was found guilty ot all Charges and 
Specifications. No evidencg of a:cy- previous convictions was intro
duced. He was sentenced to be dismissed the service, to forfeit all 
pq and allowances due or to become due, and to be confined at hard 
labor £er two years. · The r~ewing authority approved only so much 
or the sentence as provides for dismissal and total .for.f'e1tures and 
.forwarded the record of trial for action umer Article or War 48. 

3. The evidence .for t"-e prosecution cone:u:ted entire~ o.f 
stipulations and written statements or witnesses admitted by the 
court with the consent of the defense co\Ul8el. It was stipulated 
that the accused is, and has been since 24 October 1942, a second 
lie.ut.enant 1n the Arm¥ of the United States (R. 6) • It 118.8 stip
ulated that i.f one Dorothy E. OiQ!Jest (at present 22 19ars ot age) 
"Were present in court she llOuld testi.t;y that 1n 19.'.38~ through the 
personal column or a magazine, she canmenced corresp<mding with 
the accused, who then used the name o.f James Batista, and gave his 
address as 1010 E. Blan.eke Street, LiMen, New Jersey. ·This mut,ual 
correspondence continued for two years. During that tins they aver
aged two letters per week. At· that time Miss O'Quest was living 1n 
Missouri. She graduated from a Catholic secretarial school in Mq 
1940 and was given, upon her application, a Civil Service clerical 
positicn in Washington, D. c., and inaved to that city 1n ~ 1940. 
In June or 1941 she sent a birthda;y card to the accused, giving her 
Washington address am received a letter !rem him six weeks later 
in 111hich he stated he was in the J.nq and signed his name as James 
B. Davis. Correspondence continued intermitten~ until January 
or Febrwu"T 1942 when, by· arrangements made through correspondence, 
the accused called upon her 1n Washington. He was dressed in the 
unil'orm of' a master sergeant. They spent the evening together. 
He called several Saturd~ nights thereafter until Mq 1942. In 
his letters the accused told her he was or Latin .American ex
traction and she thought he had.corresponding characteristics. 
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In Mq 1942 sbl received a letter !rC111 him signed •First Lieutenant 
James ~tistan and stating that because or his military duties he 
would not be able to "ffite to her 8ll1' more. In December 1942 she 
received both & letter and a personal telephone call fraa spcused 
and as a result he personally called on her in Washington dressed 
in the -an.Uarm ot a second lieutenant in tlw 1rmJ' of the United 
states. He told her he had been onrseaa .and Yaa then stationed 
in ,lberdeen, Maryland. He cal.led upon her about two SUndays per 
aonth during the· ldnter and spring of 1942-43. His letters became • 
attectionate and her replies took on the same tone. .lbout Jane 1943 
he asked bar 1;0 11&n7 hila. 'lhq agreed to be married atter the war 
but he aoon insisted upon an earlier 119d.d.1.ng. Accused sp:,nt a four-
teen dq leave in Washingt,on. in August and gave her an engagement 
rinc• ·Accused had told her he waa a RC'lll&n catholic so she decided 
that 1 t -.rould be to their best interests it she · Yould turn Catholic 
betore their marriage. For that reaaon she did not JB8l'!7 hill during 
bu leave in Auguat · (194.3) • She thereupon started taking inatruetiaus 

·in t1w·cathollc faith and ,ra., admitted to that faith on 8 December 
1943. In the meantime &CCUSedJ after Bfferal transfers, ~ stationed 

., at Fort Sill, Ok].ahana. ~ letter he informed her that he expected 
another J.eave in early' December (1943) 'When he would cane to Washing
ton and mar?')" her. He requested her to inaka the necessary arrange
mnts. Cn l December 194.3 she applied !Dr a marriage liceI1Be which 
wu issued on 7 December 194.3 in accordance with her application 
(Pros. Ex. 4). It was directed to. Reverern George L. Gingras, a 

- Catholic priest, and au.thorized him to celebrate the r1tes of mar
riage between Jame• Batista Davia ot Linden, New Jersey, and Doro'tey 
El.leD. O•QUest ot Mar!hall, Missouri. She procured a bridal gown and 
Tell. She informed accused o:t her 11'8dding plans. He 'Wired ber. that 
he. would have to poetpons hia leave as he would not haTe time to go 
~ough with all the plans she had made. She wired him that her 
planned wedding would not take any more time than arq other kind and 
that all. arrangaaents bad been made. 

Kore telegrams am. tuephone calls tolla.red but she could not 
get-b:im to set a definite date !or the 'Wedding. Accused arrived in 
Waahington about noon of 8 becember 1943. She had arranged for a 
rocm tor him in her neighborhood. He came to the ot'!ice where she 
was employed am. she introduced him to her employer and others 1n 
the otfice as her tiance. She took him to her church "fthere he wit,., 

4

nessed her baptism in the church and her first cantession that tol-
lowed. .Arrsngements were made 1lith Father Gingras to marry them 
Fridq morning, 10 Decenber 1943, at 9130. ()l 9 December they both 

'. took Ho~ Cammmion fra11 Father Gi~as. That evening they held a 
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1'8dding rehearsal in the church in the presence o! Father Gingras. 
A .Mr. w. L. Hauser, his two daughters and other friends ot Miss 
o•Quest attended and. took part in the rehearsal. About eleven 
o•clock that night she received a telephone call frcm Father Gingras 
that he had just ascertained from the War Department that the ac
c~ed was a married man and had a child nine years of age. As a 
result the wedding was ncaJ.led oftn. She learned that the accused 
'WU placed umer arrest on 10 December 1943. Miss o•Quest turned 
over to her employer the engagement ring to deliver to the accused. 

During his leave in.August 1943 and also upon his arrival in 
Washington on 8 December 1943 the accused was earing silver bars 
upon his uniform denoting the rank o! a firat lieutenant (Pros. 
Ex. 1). . 

rt was .turther stipulated that if Reverend George L. Gingras 
were present in court he would testify (R. 8) that he is the as
sistant pastor of st. Francis DeSal.es Catholic Church,' Washington, , 
D. c., am a duly, ordained priest o! the Ranan catholic Church. 
He met Miss Dorotey O'Quest in July 1943 and instructed her, ani 
tinaJ.17 baptized her, in the Catholic faith. On 8 December 1943 
she introduced the accused to him. After the baptism the three re-

- turned td the. rectory to get 

•in!arms.tion for our Pre-?Iuptial Investigation 
for llhich we use a printed form ***• I hereby 
attach to this my statement, a true and correct 
copy o! the answers I made on this Pre-Nuptial 
Investigation Fora in my own handwriting in ac
cordance with the information,_ or failure of in
formation, given by Lt. Davis to me on said 
afternoon in our Rectory in the presence at Miss 
o•Quest, aDi in my om ham.writing I have marked 
said true copy as Exhibit l hereto, initialing 
same.• 

Attached to the typewritten statement of Reverend Gingras 
was a printed form on -one· side ot which was printed at the top 
•Pre-Nuptial Investigation - Bridegroan•. The answers to tm vari
ous printed questions were typed. Question No. 15 was., "Have you 
ever attempted or contracted marriage before?•. Immediately fol
lowing the question was typed "No"• At the bottom of the f"orm 

• 
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was a line for the signature of the bridegroom and one for the priest. 
"James B. Davis" and "George L. Gingras" were typed on these two lines 
respectively.· At the very bottan of the form was a signature in ink 
reading: "Exhibit #1 Rev. Ce(]['ge L. Gingras" (Pros. Ex. 3). 

It was further stipulated (R. 9) that if Detective Sergeant 
Harold H. Hodge "Wre present in court he would testify (Pros. Ex. 5) 
that he was present when accused was arrested on 10 December 1943. . ' Accused was at that tine wearing on his trench coat the silver bars 
indicative of a first lieutenant. Subsequently accused removed the 
bars aoo delivered them to the 1Vitness Yiho turned them over to a 
Sergeant F. R. Niles. 

Thereupon accused freely and voluntarily made and signed a 1'rl.t
ten statement (Pros. Ex. 6) wherein the accused., after tracing his 
life from the date of bis birth., 11 June 1910., to June 1932., admit
ted that during the month of June 1932., llhile living at 1024 East 
Blancke street., Linden., New ,Tersey., he married one Dorothy Williams 
and their child was born in December of 1932. He and his ld.fe sep
arated a short time after the child was .born. He subsequent:cy- moved 
to 1010 East Blan.eke Street., Linden., New Jersey. He told ct cor
responding with Miss O'QU.est during aoo following 1939. He was 
draf.'ted.into the Army on 9 Mey 1941 a.rd after numerous transfers he 
was promoted to master sergeant on 28 March 1942. He entered OCS 
on 15 Jul_,;y 1942 a.Bi was camnissioned a. second lieutenant 24 October · 
1942., which rank he still holds. In Septen:i>er 1943 bis organization 
moved to Fort Sill., Oklahoma. He visited Miss o•Quest a few times 
in Washington and continually corresponded with her while he was in 
the service. en or about 5 November 194.3 he received a letter fran.. 
her in 'Which she told him that all arrangements had been made for 
them to be married. He replied by letter in llhich be "raised Cain 
with her about making the arrangements 1'ithout sqing anything about. 
it". She replied that s:he had just started to make arrangements and 
had_ not aetu.ally done anything. In the telephone calla and telegrams 
that followed he triad to prepare her for the .tact that he ·was not 
going to Washington., but the more he talked the deeper he became en
meshed. He tried to postpone his leave but he had to take it in · 
order to give the other officers a chance to take their leave in 
time. H~ arrived in Washington on a Tuesdq 'Without letting her 
know about it until he telephoned her in that city. He intended 
to dissuade her fran :her plans. He met her at her office. She 
insisted upon introducing him to her friend8 and showed him all 

I 
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or the preparations which she had made for the wedding. He could 
no'b figure any wey out and "stalled o!ftt until the last minute, 
when he ,ras picked up by the police. He was relieved when they 
picked him up. en 9 December 1943 he want over to see Father 

·Gingras four times trying to get up courage enough to tell him 
that he was married and could not go through the ceremony, but he 
"didn't know how to tell the girl because she had made all prep
arations"• 

It was also stipulated (R. 10) that the statement made by the 
accused and summarized above was voluntary and made with .full 
knowledge o! his rights regard.1.ng the making o! statements. The 
statement was admitted in evidence With the consent o! defense 
.counsel (R. 11) .# 

It was .further stipulated that it Detective Sergeant H. H. 
Carper, Metropolitan Police Force, Washington., D. c., am First 
Lieutenant William v. McDermott, Corps o! Military Police, were 
present in court they would testit;r that they sa-. the accused in 
Washington on 10 December 1943, at 'Which time he had upon the 
shoulders of his trench coat silver bars indicative o! a first 
lieutenant and lilen asked, "Whe~ did you pranote ;yourselt•, re-
plied, •two dS¥S ago", "December 8, 1943" (Pros. Exs. 7, 8J R. ll-12). 

There was admitted in evidence llithout objection.the accused's 
11ritten request for leave {Pros. Ex. 9a). It was dated 15 November 
1943 and addressed to "9CI.Ui4ANDING G:EllERAL, Headquarters 17th Field 
.Artillery Brigade, Fort Sill, Oklahanan. Paragraph 6 thereot reads 
"Address while on leaves lOlO·E. Blancke St., I.inden, New Jersert. 
It requested 14 dqs leave on or about 7 December 1943. The leave 
was approved through :military channels up to and including Brig
_adier General Charles R~ Doran, _the Canmanding General, who wrote 
.thereon "Approved c.R.n.• 

It WBB stipulated that the accused ie and was married to 
Darot):q M. Davie, 1010 E. Blancke Street, Linden, New Jersey, 
and that they have one child by the marriage (Pros. Ex. 10). 

4. The accused, having been .fully advised ot his rights, 
elected to remain silent but through his counsel stated that he 

' never intended to go through with the ceremocy- but tried up until 
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the last minute to find a wq out, that when he applied for leave 
he fully intended to go to Linden, New Jersey, 'Where his home is 
and where his mother lives. He had no address in·Yiashington but 
his mother could reach him in Washington. He was only on his third 
dq of leave when he was apprehended. He had no :intention of de- · 
ceiving General Doran in his application for leave (R. 14-15). 

5. ·The Specifications under Charge I allege that accused did 
on or about 10 December 1943 and 6 A,Uijust 1943, at Washington, D. c., 
willfully, wrongfully and unlawfully ap~ar in improper uniform by 
wearing the unauthorized insignia of a first lieutenant llhen in fact 
he was at the time a second lieutenant. It was shown by three or 
more witnesses and admitted by the accused _that he did Rnowingly--· 
wear upon his uniform on 10 December 1943, at Washington, the silver 
bars indicating his rank as that of a first lieutenant llhen in fact 
he held the rank of a second lieutenant. The ·evidence was ample and 
urx:ontradicted. The only ~vidence or the commission of the same of
.tense in August was cont&i.ned in the sworn statement of Miss O•Quest 
admitted without objection and not denied by the accused other than 
by his plea of not guilty. 

S.l-ie swore under oath that accused, during his leave in August, 
l'ihile visiting in Washington, 1fOl'8 the silver bars and not the gold. 
She saw and was with him frequently during that period o! time aid 
had the opportunity and the interest to observe. There appears to 
be no good reason for doubting her word. In the opinion of the Board 
the evidenc_e is therefore legally su!ficient to support the firxlings 
of guilty o! Charge I and both ct its Specifications. A.ppearing in 
public in a uniform other than the one prescr~bed for th! wearer is 
a violation of Article o£ War 96 (MC"Ji, par. 104,£, p. 100). 

' . Specification l o£ Charge II alleges that the accused willf'ully 
made a f al.se official. statement to his commanding general in M.s ap
plication for a leave on 15 November 1943 when he set forth that his 
"address 'While on leaven would be 1010 E. Blancke st., Linden, New 
Jersey, and that hethereby intended to deceive the general. It ap
pears in several places in the record the.t the accused, s hane ad
dress or legal residence on 15 NoYember 191~3 1:1.nd for many years 
prior thereto was 1010 E. Blamke Street, Linden, New Jersey. There 
was no evidence that this residence was ever changed, By· sane rail
roads Washington is on a direct line of travel !rem Fort Sill to 
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Linden., New Jersey. When accused applied .for leave he had no ad
dress in Washington aid there.fore could give none. The real purpose 
of requiring the address of an o.f.ficer about to go on leave is to 
enable his commanding officer to canmunicate with the officer con
cerned in case of necessity. The only e1.i.dence of the only method 
of communication with this accused was produced by the prosecution 
in the accused•s sworn statement. It there api:ears that he could be 
contacted through 1010 East Blancke Street, Linden., New Jersey., where 
his mother or other members of his .family live. It would be unjust 
to hold that his g1ving of this heme address as his address during 
his leave was a .false official. statement made 1dth intent to deceive. 
In the .first place., as stated., it is debatable whether the address is 
false or correct, and secondly, it was never shown beyond a reasonable 
doubt that the accused intended to deceive anyone in supplying his 
hane £ddress as his address· during his leave. To hold otherwise would 
man that an officer may not strey awey during his leave £rem the ad
dress supplied in his application for leave without the risk o.f being 
charged as in the subject case.. The finding of guilty ·of this Speci
fication should not therefore be sustained. 

With reference to Specification 2 of Charge II, the bizarre tale 
given by Miss o•Quest and Reverend .Gingras of the accused•s perfidy 
and deceit., substantially admit~d by the accused, and denied by him 
in only a .few minor details., clearly proves beyond any doubt that· the 
acc1µ3ed comu.cted biJll.self in a manner disgraceful and scandalous to 
the service.and unbecaning an officer and gentleman. This Specifi
cation condemns only a part o! his nefarious schen¥3, namely, the de
ceit practiced upon the Reverend Gingras, a clergyman authorized by 
civil law to perform m&ITia~es, in representing himself to be· an un
married man in order to izxiu::e him to per.form a bigamous marriage in 
a case involving miscegenation. It was only the sagacity of the 
priest that prevented the ceremon;r acd saved the accused from committing 
bigam;r. The eVidence is legally sufficient to support the finding of 
guilty of this SpecU'ication. 

6. The records ot 1he Adjutant General show the accused to be
3.31 years ot age. He graduated !'ran Linden (New Jersey) High School 
in 1928., attezxied Newark Technical School. for three years and grad- · 
uated £ran a six month course in radio engineering _in 1932 at "R.C.A.." 
Institute. Fran 1929 to 1941 he o,med and operated •General Electric 
SUpply Co.", engaged in tb:l business of radio rfpairs and service. 
In ma.king application for appointment as an officer he described him
sell a1s colored. He gave 1010 E. Blsncke Street, I.troen, New Jersey., 
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as his permanent address and also as the address of his vdt'e1 his 
mother and his father. He is the father of one child. He served 
as an enlisted man !rem 5 September 1941 to 24 OCtober 1942 and 
reached the grade or mo.st.er sergeant. He was commissioned a second 
lieutenant o! Ordnance on 24 Qctober 1942. 

7. The court was ~gal.ly constituted. No errors injuriously ar-
.!ecting tt.e substantial rights of accused were camnitted during the trial. 
The Board of Revie,r is o! the opinion that the record of trial is not 
legally sufficient to support the finding or guilty of Specitication 11 
Charge II1 legally sufficient to support the !indings or. guilty or the 
reme.in:i.ng Specifications snd or the ·cha.rges1 legal)J ~!icient to sup
port the senterK:e ani to warrant confirmation thereor. Dismissal is 
mamatory upon conviction of violation of .Article ot War 95 and is au-
thorized ui:'"' conviction or vi.olatl.on or .Artie~ War 96. . 

-...-ie:--~---"T'"'.;.....'""°"-.,~,;.._.~~..;.;;..-1Juage Advocate. 

Ju:ige Advocate. 

~:J::::C~~~LJ.A~~~~~~J Ju:ige Advocate. 

-lo-
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1st Ind. 

War Department, J.A..G.O., .9- FEB 1944 - To the Secretary of ·:"iar. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Seccnd Lieutenant James O. Davi~ (0-1550355), Ordnance • 

. 2. I concur in the opinion of the Board of Review that the · 
record of trial is not leeally sufficient to ·support the finding of 
guilty of Specification· 1, Charge II, legally sufficient to support 
the findings of guilty of the reln3.ining Specifications and of the 
Charges, legally sufficient to sup_port the sentence as approved by 
the review:mg authority and to warrant confirmation thereof. I 
recommend that the sentence ·be confirmed but that the forfeitures 
be remitted and that the sentence as thus modified be carried into 
execution. 

3. Inclosed are a draft of a letter for your signature trans
mitting the record to the President for his action, and a form of 
·Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

Myron C • Cramer, • 
Haj or General, 

3 Incls. The Judge Advocate Gcn~'.!"al 
1 - Record of trial 
2 - Dft. ltr. for sig. S/K 
3 - Form of .Executive action 

(Finding of guilty of Specification 1 of Charge II disapproved. 
Sentence as approved b;y reviewing authority- confirmed tut 
forfeitures remitted. G.C.M.O. 148, JO Mar 1944) 

- ll -





WAR DEPARTMENT. 
Ar..,- Service Forces 

In the Oi'tice 01' The Judge Advocate General 
Washington, D. c. 

SPJGV 
CM 247755 

UNITED STATES 

v~ 

Second Lieutenant ALBERT 
J. SAUERER ( 0-101487 4) , 
.Army of the United States•.~. 

(19)• 

!4 FEB .1944 
5TH ARMORED DIVISION 

Trial by G.C.M., .convened at 
Indiantown Gap Milltar;r . 
Reservation, Pennsylvania, 4 
January 1944. · Dismissal• 

OPINION 01' the BOlRD OF REVIEW 
TAPPY, KIDNER and RIVES, Judge Advocates 

l. The record o! trial in the case ot the o.ff"icer named abov.; has 
been examined by the Board of Review and the Board subtnits this, its 
opinion, to The Judge Advocate ~neral. · 

2. Tpe accused was tried upon the following Charge and Specii'i
cations 

CHARGES Violation ot the 95th Article of War. 

Specif"ications In that Second Lieutenant Albert J. Sauerer, 
Heaqquarters Company, 5th Armored Division, did, at the 
Indiantown Gap Military Reservation, Pennsylvania, on or 
about 26 December 1943, with intent .to deceive Captain 
Henry K. Staub, Headquarters Commandant, 5th Armored 
Division,o.fficially' state to the said Captain Henry K. 
Staub, that he had personally checked the tire in the 
furnace of building T 6-102 and that there was a good 
tire in said furnace and the building was heated, which 
statement was .known by the said Second Lieutenant ilbert 
J. Sauererto be false and untrue. 

He pleaded not gullty to and was found gullty of the Charge and Speciti-
cation. No evidence of previous convictions was introduced. He was 
sentenced to be. dismissed the service. The reviewing author~t," approved 
the sentence, but recormnended that the sentence of di"Smissal be SU8pended, 
and forwarded tbe -i;-ecord ot _trial for action under tbe 48th Artic~e or liar~ 

.3. The evidence shows that Henry K. Staub, Captain,. Infantry, Head
quarters Company, 5th Armored Division, and stationed at Indiantown Gap .. 
Military Reservation, Pennsylvania, was Headquarters Commandant o! the 5th· 
Armored Division and among other things waa charged with the duty or taking 

. . . 
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care of visiting officers and officials visiting the division. Accused was 
a member of his Headquarters Company. On the afternoon of 26 December 1943 
Captain Staub_telephoned ace.used and inforr.1ed him that'General Shu~g was . 

. expected to arrive and instructe.d accused to SQe that the cottage (Bldg. 
T 6-102), which the general Vias to occupy, was put in readiness. This 
conversation took place about 2:30 in the afternoon of 26 December 1943. 
About 5:30 or 6:0Q p.m. or maybe later, he again telephoned accused and 
asked him if the cottage was in reP.diness. Accused said it was, and that 
he had personally checked the fire; that there was a ~ood fire in the furnace 
and that everything was in readiness for the general (R. 7-8). Sometime after 
7:00 p.m.·Captain Staub had a call from Major Blasdel, the Division Duty 
Officer, who informed him that General Shugg had arrived and was going to his 
cottage. Several minutes later Major Blasdel again called him, stating that 
the general had found the cottage to be cold, and had accol'dingly moved to 
the 81st Armored Tank Battalion Officers' Quarters where he could get a room 
and stay for the night. Whereupon, Captain Staub again telephoned accused, 
who told him that "the cottage had been warm and reaffirmed that there was a 
good fire" in the furnace in Building T 6-102, and that he had checked the 
fire personally (R!" 8). -Oa.ptain Staub then went to the cottage (Bldg. T 6-102) 
and found there was no fire in the f'urnace. He ·reached into the fire pit and • 
found no live coals, only gr~y coals. There was some indication that a. fire 

. had been built, but the coals were burned out and there was no heat whatever. 
There was no fresh coal in the f'urnace. All the coals were burned-out ashes 
or dead coals. The grates were cold. After that and about 8:10 p.m., he 
went to accused's quarters and accompanied accused back to the cottage (Bldg. 
T 6-102) where they found no fire whatever (R. 12). Again accused told him 
there had been a·fire the~ in the afternoon. He then took·accused to the 
orderly.room of Headquarters Company, where he left him, with instructions 
to get some enlisted men and make a fire. 'The witness then -called the Chief. 
ot Staff, 5th .Armored Division, and was instructed to go and see General 
Shugg and then bring the accused to see the Chief of Staff. He found accused 
at the cottage {Bldg. T 6-102) and brought him back to the quarters of the 
Chief of.Starr. It was now between 8:30 and 9:00 o'clock p.m. (R. 8-12) •. 

The Chief of Staff asked acc~sed if he had told Captai~ Staub that 
there was a fire in the furnace that afternoon, and accused admitted he had. 
He then aske~ accused if he bad checked on the fire and accused said he had 
not {R. 9). · 

4. For the defense: 

Larry H. Greenwood, Captain, Infantry, Commanding Officer, Head
quarters Company, 5th Armored Division, same station, was sworn as a witness 
for the defense, and testified that accused had been a member of his command · 
since 18 April 1943 and that his principal duties bad been platoon leader 
and supply officer. Accused's character and the performance or his duties 
had been excellent. He was a very dependable officer and ~is honesty was 
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unimpeachable. Notwithstanding the charges against accused he would 
believe the word of accused "in the future, or in combat" (R.12-13)~ 

Accµsed testified that he had been a commissioned officer ap
proximately one year. Prior to 26 December 19.43 ( time not stated) Captain 
Staub had informed him that.he was to prepare two buildings for occupancy 
which belonged to XIII Corps. He, also told him to get a detail to take care 
of the fires, which he did. On Saturday (25 Dec. 1943) after Captain Staub -
informed him that some officers would arrive Sunday morning and to see' that 
the buildings were prepared and heated, he contacted the custodian officers 
in the areas where these buildings were located and arranged for cots, bed
ding, etc. He then instructed his staff ·sergeant to contact the post stockade 
and get a prisoner detail to prepare the designated buildings. b;y turning on 
the water and heating them. He was in the office at the time his staff 
sergeant made the call and was then assured by the sergeant that he had made 
the necessary arrangements to accomplish these acts. 

The next day (Sunday, 26 Dec.) Captain Staub telephoned him about 
3i30 in the afternoon and inquired if there was heat in the buildings and he 
replied that he did not know, but would check on it. He then called the 
prison officer, who was not in, but the charge of quarters assured him the 
tires would be made if they had not already been built. Thus, when Captain 
Staub telephoned him the second time about 5100 or 5:30 p.m., and relying upon 
the assurances given him by the charge of quarters or the prison stockade, ac
cused told Captaid Staub that he had personally checked the fires. He did not·· 
intend to deceive him, although his statement was so worded as to give Captain 
Staub the impression that. he had personally visited the building and checked · 
the fires. He did not intend to oonvey that meaning, but was positive that 
it had been taken care of, and was merely reassuring Captain Staub. Captain 
Staub telephoned him a third time about 8:00 p.m. and said the general had 
gone to the building and found it cold. He again told the captain that he had 
checked the fire and found. the building warm. This· he had not done. Shortl7 
afterward, Captain Staub and accused drove down to the cottage (Bldg. T 6-102) 
and they.examined the :furnace and found there was no· ~ire - only ashes. It was 
then that he told Captain Staub that he had made arrangements to have the fire 
bUUt, but had not taken care or it or checked it personally. Because of the 
definite arrangements he had made, accused was positive he would find a f'h-8 in 
the furnace (R. 15-19) • . . · . · ·. · 

5. The evidence thus shows that accused received a lawf"ul order from 
Captain ijenry K. Staub in the afternoon of 26 December 1943 to put in readiness 

· and heat a cottage (Bldg. T 6-102) for use and occupancy of a general officer, . 
. who was expected to arrive that evening at Indiantown Gap Military Reservation. 

This order was given to accused' b;y Captain Staub about 2:30 or 3:00 o'clock in 
the afternoon ot 26 December 1943, and about 5:00 or·5:30 o'clock in the after
noon Captain Staub again telephoned accused and inquired 1£ the building us in 
readiness to which inquiry accused told Captain Staub that he had personall;y 
checked the fire, that there was a good fire in the furnace and that everything 
was in readiness for the visiting officer. When the officer·who was to occupy 
the building arrived, he found the building unheated and unfit for occupancy. 
Upon learning these facts Captain Staub again telephoned accused and was told 
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by accused that the building had been warm and rea.tf:4,;-med his previous 
statement that there was a good fi:'e in the furnace A.D.d that he had . 
checked the fire personally. Shortly thei-eafter acc11sed accompanied 
Captain Staub to the building in question and found that there was no tire 
in the furnace. It was then that accused told Captain Staub that he bad 
made arrangements to have the fire built but had not in fact checked it 
personally. 

. The evidence also shows that accused undertook to carry out the 
order or Captain Staub by delegating the work to his staff sergeant, whom 
he believed had made the necessary arrangements to heat the building, but 
he had no personal knowledge that the fire had in fact been made and was 
not justified in making the false statement to his superior that he had such 
personal knowledge, or that he had inspected the building and found it to be 

·. warm, when in fact, he had not done so. The offense was aggravated by his 
successive repetition of the false statement and clearly constituted a 
violation of the 95th Article of War. · 

6. Accused is 24 years or age ahd married. He graduated from Cathedral 
High School, St. Cloud, Minnesota and for 3J years attended S·,. John's 
University at Collegeville, Minnesota. He served as an enlisted man from 
28 January 1942 to l January 1943, when upon graduation from the Armored· 
Force Officer Candidate School, Fort Knox, Kentucky, he was appointed second 
lieutenant, Army or the United States. In recommending.accused for the 
Officer Candidate School, his commanding officer stated that accused was of 
excellent character, had demonstrated outstanding qualities of leadership and 
possessed educational qualifications or practical experience which would enable 
him to complete satisfactorily the course of instruction. 

7. Seven of the eleven members or the court recommended that the 
sentence of' dismissal be suspended, and the action or the reviewing authority 
contains the same recommendation. · 

8. · The·court was legally constituted and had jurisdiction or the 
person and subject matter. No errors injuriously affecting the substantial 
rights of accused were connnitted during the trial. In the opinion or the 
Board or Review the record of trial is legally sufficient to support the 
findings and the sentence and to warratit. confirmation thereof. Dismissal 
is mandatory upon conviction of a violation or the 95th Article or War. 

Judge Advocate. 

___t_.b __ .... ·--·-~--' Judge Advocate. ___....._.··_t . _---/~--
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SPJGV 
CK 247155 

1st Ind. 

War Department, J .A. G.O., - To the Seoretar,r ot 'far. 

1. Herewith transmitted fer the acilon ot the President are the 
' 

record ot trial and the opinion ot the Board ot Bevin in the case ot 
Second Lieutenant Albert J. Sauerer (0•1014874), ~ ot the United States. 

2. I ooaour·ia the opinion of the Board ot Revin that the record 
of trial 1a legally' autficient to support the tind1ngs ot guilty, te 
support the sentence, and to warrant confirmation ot the sentence. With 
intent te deceive, accused made a !alee otticial statement to his superior
ottioer. In view ot the previous good record ot accused, the rec01111eDdation 
ot seven ot the eleven. members ot the court, and the reco111111eDdat.1on or the 
reviewiag authorit7 that the MDtence ot.dismiasal be suspended, I recom
mend that the sentence be contirmed, but coamted to a rel)2"1.und and that· 
the sentence a~ thus aodit1ed be oarried into execution. 

3. Inclosed are a draft or a letter tor 70ur lignature, tranmdtting 
the record to the President tor his action, and a form ot Executive action 
designed to o&r17 into ettect the toregoing recommendation, should such 
action meet with approval. 

. ~- ~-. ~Q~qi..._.__ 

»,ron O. Oraaer, 
Major Genet'al, 

3 Inola. The Judge ldwoate General. 
Incl.l~Reoord or trial. 
Incl.2-Dtt. ltr. tor Big. 

Sec. or War. 
• 

Inol.3-Form ot action. 

. 
(Sentence con£irmed iut commuted to reprimand. G.C.M.O. 162, 7 Apr 1944) 

-s-





· iiA.R pEP.f:J.-i:TI,it. i\T 
Army SeI'Vice Forces 

In the Office of The Judge Advocate General 
:Iashington, -D. C. 

(25) 
SPJGV 

7 MAR 1944CM 247763 

UNITED STA.TES ) Afilfi A.IR FORCES 
J 
\ CENTRAL FLYING TRAINING COW.IA.ND 

v. I 
\ Trial by G.C.L~., convened at 

, 
I ( 

Fort Worth Army Air Field, Fort 
· Second Lieutenant ROBERT } Worth, Texas, 4 January 1944. 

A. DUNA.i"lAY ( o-683631), Air ) Dismissal, total forfeitures and 
-Corps. ) confinement for five (5) years. 

OPINION of the BOARD OF REVIEW 
TAPPY, KIDIIER and SLEEPER, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its oplnion, to The Judge 
Advocate General. 

2. The accused was tried upon the follov,ing Charges and Specifica
tions: 

CHARGE I: Violation of the 6let Article of Viar•. 

Specification: In that Second Lieutenant Robert A. Dunaway, 
Air Corps, did, without proper leave, absent himself from 
the Stetion Hospital, San Antonio Aviation Cadet Center, 
San Antonio, Texas, from about 4 October 194.3 to about 
23 November 1943. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Robert A. Dunaway, 
Air Corps, did, at Fort Worth, Texas, on or about 9 September 
191a, with intent to defraud, wrongfully and unlawfully, mate 
and utter to Hotel Texas a certain check, in words and figures 
as follows, to wit: 

T H E F' I R S T N A T I O N' A L B A N K 37-1 

_of Fort Worth, Texas Sept, 9 194....l. 

Pay 
to the 
order of ·____________ exa=sHot el.__T... _______________t, _J0,00 

Thirty and no/100 -------------------------------- Dollars 

i~o. -----
/s/ Robert A. Dunaway 

0683631 Tarrant Field B.O.Q. 7 
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· and by means thereof, did fraudulently obtain from Hotel 
Texas ~30.00, lawful money of .the United St.ates, he the 
said Second Lieutenant Robert A. Dunaway, then well ·1cn01,
ing that he did not have, and not intending that he should 
have, sufficient funds in The First Nationa.l,Bank of Fort 
Worth, Texas, for the payment of said chec1<. 

Specification 2: Same form as Specification 11 but alleging 
check dated 21 September 1943, payable to the order or cash, 
made and uttered to the Fort Sam Ho~ton Exchange, and 
fraudulently obta1n1ng thereby $20. 

Specification 3: Same form as Spedfication l, but alleging 
check dated 12 October 1943, payable to the order or the 
Jefferson Hotel, made and uttered to the Jefferson Hotel1St. Louis, l.lissouri,·and fraudulently obtaining thereby 130. 

Specification 4: Same form as Specification l, but alleging 
check dated 13 October 1943, payable tQ the order of' cash, 
J!121d8 and uttered to The Boatman's National Bank.of St. Louis, 
St. Louis, Missouri, and fraudulently obtaining thereb7 $50. 

Specification 5: Same form as Specification l, but alleging 
check dated 15 October 1943, payable to the order of cash, 
made and uttered to The Boatmen's National Bank of' St. Louis,· 
St. Louis, Missouri, and fraudulently obtaining t~reby $80. 

Specification 61 Same f'ormas Specification l, but alleging 
· check dated 12 October 1943, payable to the order of the 

Scott Field Excban.€e, ma.de and uttered to the Scott .Field 
Exchange, and fraudulently obtaining thereby $20. 

Specification 7a Same form as Specification 1, but alleging 
cheek dated 18 October 1943, payable to the order ot the 
Scott Field Exchange, made and•uttered to the Scott Field 
Exchange, and fraudulently obtaining thereby $25. 

Specification Sa Same form as Specification l, but alleging 
check dated 20 October 1943,paya.ble to the order ot the 
Scot:t Field Exchange, made and uttered to the Scott Field 
Exchange, and traudulently ob~ining thereby $25. 

Specification 9: Same form as Specification l, but alleging 
check dated 25 October 1943, payable to the order of 
Johns. Flint, made and uttered to John s. Flint, or 
Chicago, Ill11:ois, and traudulen~ obtaining thereby $35. 
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Specification 10: Same form as Specification 1, but alleging 
c:ieck dated 4 liovember 191;3, payable to the order of the 
First iTational : ank, 1cacle and uttered to tl1e First l.fo.tional 
:_:·a:11:, :2nid, G1:la.l1oria., and fraudulently obtaining thereby 
03lh85. 

Specification 11: :;:;a.t'.e fori:1 as ~pecification 1, but alleging 
check dated 5 Hovenber 1943, paya';,le to the order of the 
Ox.ford :rotel, ma.de and uttered to the Oxford Hotel, J!;nid, 
Oklahoma, and fraudulently obtaining thereby ~25. 

Specification 12: Same for~ as Specification 1, but alleging 
check dated 8 November 1943, payable to the order of the 
C,xford Hotel, ma.de and uttered to the Oxford Hotel, Enid, 
Oklahoma, and fraudulently obtaining thereby C35. 

Specification 13: Same form as Specification 1, but alleging 
check dated 8 1;ovember 1943, payable to the order of the 
Oxford Hotel, made and uttered to the Oxford Hotel, Enid, 
Oklahoma, and fraudulently obtaining thereby ~35. 

Specification 14:"' Same form as Specification 1, but. alleging 
check dated 18 November 1943, payable to the order of 
Lowe_nhaupts, made and uttered to Lowenhaupts, Inc., Enid, 
Oklahoma, and fraudulently obtaining thereby one Army 

.. el:change officer's blouse of the value of about $33.15. 

Specification 15: Same form as Specification 1, but alleging 
check dated 9 lfovember 1943, payable to the order of . 
Lowenhaupts, made and uttered to Lowenhaupts, Inc., Enid, 
Oklahoma, and fraudulently obtaining thereby $15. 

Specification 16: Same form as Specification l, but alleging 
check dated l~ November 1943, payable to the order· of the 
Enid Army Air Field Exchange, made and uttered to tlie Enid 
Army Air Field Exchange, and fra· ·dulently. obtaining thereby 
$30. 

Specification 171 Same form as Specification i', but alleging· 
check dated 15 November 1943, payable to the order of cash, 
made and uttered to the Enid A.rm:, Air Field Exchange, and 
fraudulently obtaining thereby $40. · 

Specification 18: Same form as Specification 1, but alleging 
check dated 15 November 1943, payable to the order of cash, 
made and uttered to the Enid Army Air Field Exchange, and 
fraudulently ob~aining thereby $40• 

• 
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Specif'io_ation 19: Same f'orm as SpecificatJ.on 1, but alleging 
check dated 18 November 1943, payable to the order or cash, 

·made and uttered to the Enid Army Air Field Exchange, and 
fraudulently obta~g thereby $50. 

Specif'ication 20: Same form as Specification 1, .but alleging 
check dated 21 November 1943, payable to the order or cash, 
made and uttered to the Enid Army Air Field Exchange, and 
f'raudule-ntl.y obta1n:ing thereby $50. 

CHARGE III: Violation or the 95th Article of War. 

Specification: In that Second Lieutenant Robert A. ,Dunaway, 
· Air Corps, being indebted to Hotel Ox.ford in the amount of 

$15.00 for hotel services from 5 November 1943 to 11 November 
1943, which amount became due and payable on or about 11 
November 1943, did, at Enid, Oklahoma., from 11·November 1943 
to 28 November 1943, dishonorably fail and neglect to pay said 
debt•. 

He pleaded guilty to and was round guilty of all Charges and Specifications. 
No evidence of previous convictions was introduced. He wae sentenced to abe 
dismissed the service, to forfeit all pay and allowances due or to become due 
and to be confined at hard labor at such place as the reviewing authority may 
direct for 5 :years.• The reviewing authority approved the sentence and 
forwarded the record of trial f'o~ action under Article ot War /+S• 

. 3. The evidence for the prosecution shows that on 4 October 1943 
the accused went absent without leave from the Station Hospital, San Antonio 
Aviation Cadet Center, where he had been assigned for treatment, and that he 
remained absen~ without leave until apprehended by military police in Enid, 
Oklahoma, 23 November 1943 {R. 14, 15, 26, 28; Exs. 1, 2). . · 

On 9 September 1943, prior to his unauthorized departure from the 
Station Hospital, the.accused had cashed, at the Hotel Texas in Fort Worth, 
Texas the check.for $JO drawn on the First National Bank, Fort north described 
in Specif'ication 1, Charge II. He had, on 2 August 1943, opened an account 
in the drawee bank with an initial - and final - deposit o! $287•. On Z7 
.August 1943, his balance there had been reduced to twenty cents, at which 
figure it continuously remained until the date of the trial. The payee 

. twice presented this check for· payment; both times it was returned unpaid. 
S1ro1Jsrl.y' dishonored was the check tor-$20 described in Specif'ication 2, 
Charge II, drawn on the same bank by' the accused, and cashed b.r the Fort 
Sam Houston Exchange, 2l September 1943 (R. 16-19; Exs. 3, 4). 

0n· 4 October 19.43, the day on which he went absent witho'!lt leave, 
the accused's account with the National Bank of Fort Sam Houston contained 
$86.50. · It was ~educed to $26.50 on 14 October 1-943,.and finally 8:JC¥USted 
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on 20 October 1943. Commencing 12 October 1943, with a ~.30 check cashed 
by the Jefferson Hotel, St. Louis, Missouri, terminating 21 November 1943., 

' with a ~50 check cashed by ~nid Army Air Field Exchange, Enid, Oklahoma., 
the accused drew on the National Bank of Fort Sam Houston a series of 18 
checks - described in Specifications.3 through 20 (both inclusi.ve), Charge
II - obtaining for each, in cash or its equivalent, the amount for which 
it was drawn. Upon presentation, payment of each of these 18 checks was 
refused because of the insufficiency - in earlier instances - and total 
absence-:. in later - of funds in the accused's.account (R. 20-22, 24; 
Exs. 5-16). · · · 

·, 

On 5 November 1943, the accused registered. at the Oxford Hotel, 
Enid., Oklahoma., obtaining a room which he occupied until ll November 1943., 
leaving without paying - arranging or even promising to pay - his hotel 
bill, which air.ounted to ~15., and Which, on·the date of the, trial, was still 
unpaid (R. 22; Ex. 17). · 

There was also admitted in evidence a full written confession, 
made after due warning, and reiterated - in all its essential particulars -
in the acrcused 1s subsequent testimony on the trial_ (~. 2.3; Ex. 18). 

4. The only evidence for the defense was the accused I s testimony, 
elicited after his rights as a witness had been explained to him and he had 
elected to take the stand under oath. He testified to approximately three 
and one-halt years of college training at the University of South·Carolina 
at Aurora College, Illinois, and at the South Carolina College of Music. 
He had worked in the Accounting Department for the Gerogia-Florida Railroad 
and had been employed by the Delta Airlines and by the National Airlines 
during his civilian ,;I.ire. He then entered the ministry and occupied the 
pulpit of' a small church in Florida £or about a year. Thereafter he ~as 
employed from time to time by the Augusta Coca-Cola Bottling Company and 
by Sears, Roebuck & Colllpany. lie enlisted in the Army 16 December 1941 and, 
after a course of training, qualified ae a radio operator and mechanic.· He 
entered navigation training and, ot hie own volition, was later transferred 
to pilot training. He attended primary ·school at Sweetwater, Texas, receiving' 
basic training at Enid, Oklahoma, and advanced training at Pam~, Texas. In 
each of' these three schools he'was an outstanding cadet and a cadet·of'ficer. 
During his '6asic training he was cadet wing commander and, on graduating 
from basic., was awarded a certificate reciting that he was the outstanding 
cadet of' his class in military conduct ~ deportment. Attar receiving hie 
·commission upon graduation from advanced fiying school, he.was ordered to 
Fort Worth for training in four-engine flying. It was there that he suffered 
an attack of bronchial asthma., was confined to the hospital for some time, 
then granted sick leave. As the condition had not improved, upon his return 
he was sent to the Station Hospital, San Antonio'Aviation Cadet Center., where 
a complete allergy clinic was available, for observation and treatment. At 
this time ·he had learned that it was .higlily probable that he wo~d be growided 
for at least six months and possibly would not do any more fiyixig for the • . . . 
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Army as a result or his physical condition. After remaining in the 
hospital at the Cadet Center, he grew more discouraged and rinallywent 
absent without leave from that station (R•. 24-Z7). · · 

He suggested that his unhappy marriage and a prior moderate 'Wle 
or intoxicants perhaps contributed to his reaching the state or miJJd from. 
which he was suffering immediately prior to going abs~nt without leave, 
without however attributing very much or the blame to these two cawses. 
He was under the influence of liquor when be went absent without leave and 
for almost the entire duration or his unauthorized absence. He had only 
very vague recollections of having been at Scott Field and at Jetferson 
Barracks, Missouri. Vlhile in Chicago, his physical condition became so 
bad that he could drink ·no more ror a while. There, on returning ·to hi• 
senses, he determined to go back to his station and •turn in•. ~ ~, 
he stopped at Enid and met some old friends. This led to f'urther drinking, 
and he remained in Enid for several days, imbibing heavily throughout his 
stay there•. It was in Enid that he was apprehended by the Military." Police. 
He has been in confinement since that time (R. 28). . 

With reference to writing the series of worthless checks described 
in the Specifications under Charge II, he. can remember only vaguel.7 baring 
written a few or them, although he realizes f'rom the hand\lrriti.ng and~ 
signature that they were written .and cashed by him. The tact that each waa' 
drawn on one or the ·other of the two banks with which he carried accoU11ta 
demonstrated his intention not to defraud the pe.yee and not to hide his 
identity. Referring to the testimony or the prosecution's witnesses.that 
he.appeared sober when they cashed these worthless checks, the accused-ex
plained that he had always been able to consume large q~tities o! liquor 
without manifesting - by outward and visible sign - the extent of his · 
inebriation (R. 28-29). . · .. 

"As for my bill at the Oxrord·Hotel, I remember staying there but 
I don't remember leaving without paying the bill•, he testified. He had 
had the tunds to pa~ it long before, but, in confinement, •as not· allowed 
access to them (R. 28). · . _ ; . . . 

5. T~, Specification, Charge I alleges absence _without leave f'roa 
4 October 1,43 to 23 November 1943. The accused I s plea ot gullty is amp]J' 
corroborated. by the evidence adduced. 

- . · 6.- Specifications 1 through 20, Charge n, allege that theaocwsed 
wrongf'ully and unlawrul'.cy made and uttered, with intent to defraud, ~ 
respectively described therein, well knowing that be did not have~ not 
intending that he sholll,d have funds in the drawee bank tor the P81JDll!l't :ot 
said checks. Net only did the accused plead guilty to each ot tbeae Speoiti• 
cations and the Charge, but the prosecution established, .b7 competaxn. · · 
~stimoey, in each_ instance, every- element or the offense allepd, SA. , . · 
violation of Article or War 96 (Dig. Op. JAG, 1912-40, aec. 453 (22); p.. 3.44). 
The accused's testimo:ey or drunkenness and of amnesia induQed b7. al~!lol.U: . 
indulgence at the time some of the.checks were written, 1a DG\ ot·a·~w . . . ' .; . 
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to exonerate him of' t~e guilt involved, implicit in the circumstances 
clearly shown by the prosecution's uncontradicted evidence, and appro- _ 
priately- admitted by his plea. The most that the acc~ed's testimony, 
accepted at its face value, could avail to establish is some measure 
of extenuation, on the basis or disappointment, weakness ud protracted 
intoxication. Making due allowance for these factors, u atf'ecting 
motivation, the sentence is not inordinate. · 

. •·
7. The Specification, Charge III; alleges dishonorable tailure. and 

neglect, at Enid, Oklahoma, to pay- the Hotel Oxford the bill incurred by 
the accused during his residence there from 5 llovember to· ll November 194.3. 
The 1;ime or the alleged offense is limited by the language c,f' the Specifi
cation to the period n.rrom 11 November l91J to 28 November 194311 , the date 
of his departure .from.Enid. The record., however, discloses that, upon the 
date ot the trial, the bill waa still unpaid. The· evidence that, while he 
remained in Enid atter leaving the Oxford, :the aocwsed made no effort 
either to pay this bill or to arrange. for ita payment, particuls.rly when 
considered 1n connection with attendant circwnstancea, properly shown, 
supports the inference that his neglect and failure were dishonorable, in 
violat_ion or .lrticle ·or War 95 (Dig. Op. JAG, 1912-40, seo. 453 (14), 
P• 344) • . · . . . · ·.. · , . .. · . · 

., . ' ' 

8. The accused is about· 26 ,ears ot age.· •War ;Department records 
show enlisted service from: 16 December 1941..te~ted b.r.appointment u 
second lieutenant, Air Oorps Reserve, ·26 June 1943.· . ·. · . . , 

9. i'he court. was.legally e9DStitnteci and had juriad1ot10J.\:ot the 
person and the· subject mtter. N()· error. 1njuriousl1 d'teot.1ng the sub
stantial rights ot the accused were, COllllitted during the .trial·.: ..In the 
opinion or the Board of Review, the reoord ot trial ia.legally autticiellt 
to support the tindings ot guUv and. the 8ehten~ and to wurant oon
firmatioll ot the sentence. Disaissal is authoraed.upon·conv!otion ot a 
violatiorr or Article ot War 6J. or 9~, and .ma.ndato?7 upon conviction or a 
violatia.i,i of Article ot War 95. . . . . . · . . . . 

! ~ 

i ) 
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SPJGV 
Cll 247763 

let Ind. 

War Department, J.A.G.O., 25 MAR J944 - To the Secretary or War. 

1. Herewith transmitted for the action ot the President are 
· the record ot trial and the opinion or the Board ot Revin in the 

case ot Second Lieutenant Robert A. Dunaway (0-683631}, Air Corps. 

2. I concur in the opinion ot the Board ot Review that the 
record ot trial is legally eutficient to support the findings ot . 
gullty, to support the sentence, and to warrant confirms. tion ot the 
sentence. I recommend that the sentence be confirmed and carried 
into execution but that three years of the confinement adjudged be 
remitted, and that the United States Dieciplinary Barracks, Fort 
Leavenworth, Kansas be designated as the place ot confinement. 

J. Inclosed are a draft ot a letter for your signature, :trans
mitting the record to the President tor his action, and a form ot 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval • 

.~· 

Myron c. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 

·1nc1.2-D.tt. ltr. for sig. 
Sec. ot War. 

Incl.3-Fol'SI ot action. 

(Sentence coniJrmed but four years of confinement remitted. 
G.C.M.O. 203, 26 May 1944) 
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WAR DEl>ARUl'.ENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. (JJ) 

SPJGV 
CM 247766 

26 APR 1944 
UNITED STATES ) ALASKA DEFENSE COMMAND. 

lv. Trial by G.C.Y., convened at 
Adak, Alaska, 9, 12 and 22 

Maj or FREA.lt BURK (0-191773) , October, and 8 December 1943. . ~ 
Coast Artillery. . Dismissal ' 

OPINION of the BOARD OF REVIE'i 
TAPPY, KIDNER and HARWOOD, Judge Advocates 

l. The Board or Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The. 
Judge Advocate General. 

2. The accused was tried upon the following Charge and a single 
Specification which was amended at the trial (R. 8): 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Major· FREAR (NI.II) BURK, Two-hundred 
sixty seventh Coast Artillery, on temporary duty with 
Two-hundred fiftieth Coast Artillery, having been 
ordered by a court of competent jurisdiction, by duly• 
entered judgment of said court, to pay medical expenses, 
money for the support of his childrenaid alimony to ·his 
divorced wife, Francis o. Burk, did, from on or about 
20 June 1942 to 21 July 1943, at San Rafael, California, 
dishonorably fail and neglect to pay the same in compliance 
with said judgment, to the disgrace of the military sel'Yioe. 

He pleaded not guilty t~ and was found guilty of the Charge and its Specifi
cation as amended. No evidence of previous convictions was introduced... He 
was sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article ot 
War 48• 

.3. In support. of the Specification and Charge the prosecution introduced, 
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without objection (a) Interlocutory Decree of Divorce rendered on 
21 December 1938 by the Superior Court of ealifornia for the County 
of W:arin in the case of frances Burk vs. !i'rear Burk, :ao. 12832, (Ex. l); 
(b) Order modifying Interlocutory Decree of Divorce rendered on 2 June 
1939 (Ex. 2); ( c) Final Decree of Divorce rendered on ';s liarch 19/~0 
(Ex. 4); and (d) Order modlfying Final Decree of Divorce renQered on 
3 l!ay 1940 (Ex. 5). The final decree incorporated so much of the terms 
of the interlocutory decree as "makes any provision for alimony or the 
custody and support and maintenance of the children 11 (Ex. 4). The i~ter
locutory decree ordered, among other things, that the accused pay to 
Frances Burk 11 the sum of ($125.00) One Hundred Twenty-five Dollars per 
month as and for alimony, support and maintenance of plaintiff and the 
minor children of said parties** *11 (Ex. 1). The order modifying 
final decree of divorce amended the final decree as follows: 

11 * **to include, among other things, the following 
order, to-wit: 1 It is hereby ordered, adjudged and 
decreed that defendant, Frear Burk, pay to plaintiff, 
?ranees Burk, in addition to the other amounts provided 
herein, an amount equal to al+ reasonable doctor's,· 
dentist's, optician's, orthodontist's, medical and 
hospital bills that may be necessarily incurred by 
said plaintiff for herself·or the minor children of 
the parties hereto'"· (Ex. 5). 

The prosecution also introduced in evidence the deposition of 
Frances Burk, the accused's former wife (R. ll; Ex. 7). She stated she 
married the accused on 6 July 1926 and was granted a final decree of 
divorce from him on ';s If:arch 1940. She further stated that the decree ·or 
divorce provided for alimony of ~125 monthly and reasonable doctor, dental 
and hospital bills incurred for care of two minor children"; that the 
alimony payments for the periods from 20 June 1942 to 21 July 1942 and from 
21 July 191~2 to 21 August.1942 were not taid until 8 Octo\)er 1943; that the 
alimony payment for the period from 20 September lj42 to 21 October 1942 

. has never been made; that the alimony payment for the period from 20 June 
1943 to 21 July 1943 was not paid until 22 September 1943 (Ex. 7). 

She also stated that payments other than alimony that were to be 
made by the accused during the period from 20 June 1942 to 21 July 1943 
were delinquent in their entirety. In response to the twenty-firth inter
rogatory as to the amounts and dates of these delinquent payments, she 
listed under the 'headings "Doctor", "Dentistry", "Orthodontic", "Drugsn 
and "Optical", a series of dates with particular amounts set opposite each 
such date. 

4. The only witness for the defense was the. accused. A~er having 
his rights fully explained to him, he elected to take the stand and was 
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duly mvorn. iie idc~tified various checks (:S:-:s. A-D, J, !{) as alimony· 
chec1~s sent by hin to .Frances 3urk, and also identified ve.riouc receipts 
(B::s. E-I) as receipts from ?rc.nces ::·,urk for alimony received (P.• 13-16). 
These checks and l'ecei~)ts cover a ~eries of fourteen alimony payr.1ents 
due frol'.'l 21 June 1942 to 21 July 19Li3 inclu::;ive. The accused also testified 
as to the dates on which he made the various alinony ?ayments due during 
that period of time· (R.. 13-16). It is believed that this statistical 
testimony, can best ~e exemplified by a chart. Such a chart has been 
prepared and is attached hereto and marked Schedule A. For purposes of 
comparison there is also shown on the chart the testimony of the prosecution, 
as set forth in paraeraph 3 supra, relative to the dates certain of the 
payments were made. 

The·accused testified that in addition to the aforementioned 
exhibits, he mailed another alimony check for Cl25 to Frances Burk in 
Aucust 1943 (R. 15, 20). Exhibit J, a check for $166.10 dated .'.30 September
194.'.3 and payable to Frances Burk, covered a period of time subsequent to 
that alleged in the Specification (R. 20). Two other checks (Exs. A, B) 
iYere for alimony payments due. prior to the period of time alle0ed in the 
Specification (R. 18). 

On numerous occasions accused had requested receipts for alimony 
payments from Frances 3urk, but they were not forthcoming and he needed such 
receipts to submit with his pay vouchers in order to be able to draw an 
allowance for quarters (R. 16). He further testified that he.had other 
obligations to meet; that "the interlocutory decree had caused·certain 
obligations and it ~as necessar-J to borrow money to meet these payments 
and also to pay the fees of the defense counsel", and that since these 
receipts were ~ot forthcoming he was unable to meet his obligations up to 
the early part of 194.'.3 (R. 17). 

The accused V1ent on foreien duty in Alaska in June 194i holding 
the rank of captain. He was· promoted to major 1 March 194.'.3. He had no 
other dependents than his divorced wife and two minor children. Before 
going to Alaska he made certain arrangements with the Le~terman General 
Hospital. He filled out a form "to· show that the children were my · 
dependents and they could get medical attention at the hospital". The 
hospital was nine or ten miles from where Frances Burk and the accused's 
children lived (R. 18, 19)~ Since accused left'the States Frances Burk 
had not forwarded any doctor bills to the accused (R. 19). When accused 
first went to AlasY..a his pay was delayed and no payments ·were made for 
three or four months (R. 20). He never made application for an allotment· 
to cover'alimony payments (R. 20). 

5. The relevant testimony of both the pro~ecution and:the defense 
has been charted on Schedule A attached hereto to afford a composite 
picture of the history of the alimony payments involved in· this case·. 
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Although the prosecution pffered evidence only on Items 1, 2~ 4 and 1.3 
(Ex•. 7) the accused introduced various checks and receipts into evidence 
which completed the picture of his alimony payments for the period stated 
in the Specification from 20 June 1942 to 21 July 1943. The prosecution's 
evidence showed that .the accused was delinquent approximately 15--} and 14} . 
months respectively, in making the alimony payments due 21 June 1942 and 
21 July 1942; that the payment due 21 September 1942 was never made; and 
that he was delinquent approximately three months in making the payment 
due 21 June 1943 (See 5th column of Schedule A). The testimony of the 
accused did not show that the payment due 21 September 1942 bad ever been 
made unless it be assumed that the alimony check {not of£ered-in evidence) 
which the accused testified he sent in August 1943 {R. 15, 20) was intended 
to pay that installment. Even taking such a view, the accused would have 
been delinquent eleven months in making that payment. The testimony of the 
accused was almost identical with the evidence of the prosecution as to the 

· length of the delinquency on the other three items (See 3rd column of 
Schedule A). On the remainder of the alimony payments, the testimony of 
the accused showed that he had been delinquent in ;ie.ying every one and that 
the delinquencies ranged from 11/3 months to 9 1/3 months in dur~tion (See 
3rd column of Schedule A) • · . 

The accused had a legal obligation to pay the sum <Jf $125 monthly 
for the support and maintenance of his divorced wife and two minor children. 
It is a _violation of the Articles of War for an officer to evade his legal 
obligation toward his dependents and to fail to make provision £or their 
support {Dig. Op. JAG, 1912-40, sec. 454 (48), p. 356, 357) ~ Continuous ,
failure to make alimony an.cl support payments on time and to remain delinquent 
therein for such periods of time as is evidenced by- this record 1e tantamount · 
to a failure to provide support and, in the opinion of the Board o! IleTiew, 
is conduct of a nature to bring discredit upon the milit,.cy service and 
constitutes an offense in violation or Article of War 96. 

'The evidence fails to sustain that pa.rt ot the Speciti~tlc,n·• .. 
alleging failure to pay medical expenses. The deposition ot Frances ~-- · 
merely stated that payments other than alimony- that were te be made 'b7 · 
the accused during the period alleged in the Specification as amended 
were delinquent "in their entiretyn (Ex. 7). Thereafter in·the deposition 
there is listed a series of dates and amounts under the following headingsi 
Doctor, Dentistry, Orthodontic, Drugs and Optical.- It is impossible to 
determine from this list whether the dates are the dates the· bills were', 
_incurred, the dates·theywere paid or to what the dates do have reference. 
Most·conclusive, however, there is no showing bf the prosecution tbat the 
accused was ever informed ot these bills or requested to pay them. The ' 
accused, apparently quite accurate in his.other testimony-, testified that 
Frances Burk had not• forwarded arr, doctor bills to hill sj,nce be left the 
States (R. 19). The accused cannot be convicted or dishonorably !ailing 
and neglecting to pay these medical bills in the absence o! proot that he 
had knowledge of their existence and refrained from. mak1ng payment thereof. . ~·=------ . .. 
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6. The accused is 43 years ot age. He grad~ted from an accredited 
high school and pursued a, co.urse in civil engineering for two years at the 

· University of California. He served as private and corporal in the 
California National Guard during the first World War from Z7 May 1918 to 
26 July 1919. He enlisted in the California National Guard 20 January 1921 
and was discharged 6 July 1922 in the grade.of first sergeant to accept 
appointment as second lieutenant in the same organization. He was promoted 
to first lieutenant, California National Guard 7 June 1923 and to captain 
in the same organization, 7 October 1925. He entered upon extended active 
duty 16 September 1940, pursuant to Executive Order No. 8530, dated Jl August 
1940, and was given temporary promotion· to the grade pf major, Army of the 
United States, l iiarch 1943. He completed 23 years service 19 November 1942. 

7. All members of the court who sat in trial or accused signed a 
letter, which is attached to the record, recommending clemency.· Their 
recommendation is predicated upon accused's 23 years or continuous honor-
able service in the National Guard and Arwy of the United States; bis 
excellent reputation and professional r~cord during that period; his 
overseas military service during the first World Uar, followed by an honor
able discharge, and his present need.and usefulness because or his professional 
qualifications. A'ttached to the record also, is a letter requesting clemency 
signed by Lieutenant Colonel Carl F. Lyons and Lieutenant Colonel Luther. Meyer, 
defense counsel and assistant defense counselmspectively. They attest to 
accused's usefulness because of his professional qualifications and opine that 
the sentence imposed is most severe. Colonel John L. Farley, Coast Defense 
Officer, Alaskan Department, also recommends clemency in his letter attached 
to the record. He states that accused's battery was specifically selected 
for its difficult assienm~t because of accused's·demonstrated ability and 
high state or training or his unit; that because of his ability accused was 
selected to command and take charge of important seacoast developments in 
the Alaskan Department, and that he had accomplished hit tasks with distinction, 
and in an.excellent manner. He considered accused to be one of the outstanding 
Seacoast Artillery Officers in the Alaskan Department, and well qualif'ied tor 
f'u.rther a~cement. The Commanding General or the Alaskan Department, by 
letter accompanying the record or trial e tates that accused has shown on the 
one hand, competence in the performance or his duties, and on the other, a 
disregard for the advice or his superior officers to comply with the ~rder. · 
or the court requiring him to pay his wife alimony; that since the inception 
or court-martial charges, accused has made efforts to recti!y bis toi:mer 
attitude toward supporting his dependents; that a suspended,sentence would 
have the salutary effect of' putting accused on probation, and tor such 
reasons, recommends that the sentence be confirmed but tha~·the execution 
thereof be suspe~ded during the pleasu:r,e.of'.tlJ&.co?U'irming authority. 

8. The court was legally constitu,ted and bad jurisdiction.ot.the 
person and offenses. No errors injuriously affecting the substantial rights 
of accused were committed during the trial. In the opiriioa.of the Board ot 
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Review the record of trial is legally sufficient to support only so much 
of the findings of :uilty of the Specification and the Charge as involves 
a finding of guilty of failing and neglecting to pay money for the support 
of his children andlilimony to his divorced wife, at the time and place 
and in.the manner alleged in violation of.the 96th Article of War, legally 
sufficient to support the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of the 
96th Article of Viar. · 

.~M )t~ , Judge Advocate. 

/ ~~. Judge Advocate. 

~~', Judge Advocate. 
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War Department, J.A.G.o., · 9 MAY 194( To the Secre~ ot War. 

1. Herewith transmitted tor the action of the President are 
the record ot trial and the opinion ot the Board of Review in the 
case or Major Frear Burk (0-191773), Coast Artillery. 

2. I concur in the opinion of the Board. ot Review that the 
record of trial is legally sufficient to support only so much of the 
findings ot guilty of the Specification and the Charge as involvei· 
findings of guilt;,r of failing.and neglecting to P!-Y mone,. for the 
support of his children and alimoey to his divorced wife, at the time 
and place and in the manner alleged, in violation of the 96th Article 
ot War, lega.ll.y' sufficient to support the sentence and to warrant con• 
firmation of the sentence. 

3. It appears from papers accompanying the record that the ac• 
cused has had a long and enviable record as an officer. All members 
ot the court have recommended that the sentence be commuted to reduction 
ot accused to.his permanent grade of captain. Lieutenant Generals. B. 
Buckner, Jr., the Commanding General ot the Alaskan Department, review
ing authority, in recommending suspension of the sentence, statess 

11Thia officer ba's shown oii tlie one hand, competence in 
the performance of his duties;. and on the other, a disregard 
for the advice of his superior officers to comply with the 
order of the court requiring him to pay alimony. It appears 
that since the inception of court-martial charges, he has 
made efforts to rectify his former attitude as to payments 
to his dependents. However, it is believed without the 
threat of immediate dismissal he will suffer a relapse in 
meeting his obligations and again become a nuisance8 • 

' . 
I recomend that the sentence to dismissal be contirmed but, in view ot 
all the circUJZ18tances and recommendations tor clemenc,., that the execution 
thereof be suspended during accused I a good behavior. · 

4. Inolosed are a draft of' a letter for ,.our'signature, transmitting 
the record to the President tor his _ac~ion, and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. · 

.~ c::. .~o. A•• 

3 Incls. 
Incl.l-Record ot trial. )(yron c. Cramer; 
Incl.2-Df't. ltr. tor aig. S/i- · Major General, 
Incl.J-Fol"m of' action. The Judge Advocate General.. 

(Findings disapproved in part in accordance with recanmendati~n of 
The Judge Advocate General. Sentence confirmed but execution 
suspended. G.C.M.O. 335, 'Z7 Jun 1944) 
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WAR DEP!Ri'MENT 
~ Service Forces · 

In the Office ot The Judge Advocate General 
Washington, D. C. 

(41) . 

SPJGV 
CM 247839 8 ffB 1944 

UNITED STATES 

• v. 

Second Lieutenant WINSTON T. 
BURNLEY (0-1322886), Intantry. 

INFANTRY REPLACEMENT· TRAINING CENTER 

Trial by G.C.M., convened at 
Camp Fannin, Texas, 13, 24, 
Z'/ December 1943. Dismissal. 

OPINIOS of the BOlRD OF REVD'I 
TAPP?, llDNER and RIVES, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been ·examined by the Board of Review and the Board submits this, its opinion, 

'to The Judge Advocate General. · · · · 

2. The accused was tried upon the following Charges and Specitications1 

CHARGE Ia (Finding of not guilty). 

Specifications (F1nd1ng ot not gu1lty). 

CHARGE II1 Violation of the 95tb !rticle ot War. 

Specification la In that Second Lieutenant Winston T Burnley, 
Intantry, was, at St Louis, Missouri, on or about 16 October · 
19.t.:3, in a public place, to wita Harvey's Restaurant, drunk 
while in uni!'<>rm. · 

• •
Speciticrlion 21 In that Second Lieutenant Winston T Burnley, 

Infantry, was at St LtJuis, Jlissouri, on or about 18 October 
1943, in a public pl.ace, to wits Union Station, dru11lc while 
in uniform. 

ADDITIONAL CBARGE: Violation ot the 61at !rtiole ot War.· 

Specifications Ia that'Second Lieutenant Winston T Burnley, 
Infantry,. did, without proper leave, absent himself i"rom 
hi• organization at Camp Fannin, Texas, !rem about 
1~ November 19.t.:3, to about i7 NoTelllber 1943. 

He pleaded not guilt,' to Obarge I and ita Speciticatioa; guilty to Specifi
cation 1, Charge IIJ·not guilty- to Specification~, Charge II; not guilty to 
Charge II but guilty of a 'fiolation ot the 96th J.rticle ot Warf guilty to 
the .ldditional Charge aDd ita SpeciticaUon.: He was found not guilt:, ot 
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Charge I and its Specification and guilty of all remaining Charges and 
Specifications. · No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service. The reviewing authority approv.ed 
the sentence and forwarded the record of trial for action under the 48th 
Article of War. 

3 • . The evidence for the proseciition in support of Charge II and the 
Specifications thereunder shows that on 16 October 1943 accused was found 
drunk in Harve;rt s Restaurant, Union Station, St. Louis, Vi.ssouri, a public 
place. He was in uniform. He was so drunk that he could not stand and a 
"naval officer was trying to get him on his feet". Accused had to be aided 
'When taken to the station master• s office (R. 12; Pros. Ex. 7). 

Second Lieutenant F.dward er. blce who was then in the station on· 
patrol duty, was notified and :round accused "unconscious, obviously- from 
over-indulgence in intoxicating liquors" •. !!forts to awaken accused were 
without results and two miliY.17 police carried him to a staff car and he 
ns taken to lfilitary' folice Headquarters (R. 10; Pros~ Ex. 3). 

Major Arne Stenslie, the Provost lfarshal, placed accused under 
arrest in quarters (R. 10, 11; Pros. Ex. 4). Accused left his quarters 
(Pros. Ex. 4) and on 18 October 19.43, Sergeant Charles iir. Bradford, who 
ha~ been instructed by: Major stenslie to a, on the "alert" for accused, 
found accused in the niting_ room of the .Union Station, St. Louis, a public 
place. Accused was ,in a very slouched position; as that of a man under 
the 1.n!luence of liquor•~- Accused identified himself and was·taken to the 
Bick room in the station where he lq down and inmediately- .went to sleep. 
J.ccused ns in unifom (R. 11; Pros. $Jc. 5). Corporal Riobard V. Bauer, 
who was with Sergeant Bradford at this· time, stated that he saw accused 
ns •intoxicated, due to the odor of liquor, incoherent mumbling, am un-
steadiness of limbs" (R. U; Pros. Ex. 6). . · · 

in support of the .ldditional Charge am its Specification, the· 
morning report of accused's organization for 15 and 17 November.was intro
duced 1n evidence·witbout objection by' the defense and showed accused dut1 
to 1WOL on 15 Nonmber 1943.and 1WOL to duty' 17 Nove11ber 1943· (R. 5; Pros. 
Ex. 2). 1190, the Voco register o! accuaed• s organization was admitted by' 
stipulation shoring pe:nniseion was granted accused to be absent from 1300 · 
13 November 1943 to 1615 15 Noveaber 1943., and that he returned to his 
orpniution at 0600 17 November 1943 (R. 5; Pros. Ex.l) .. .. 

4. The ·evidence !or the de!ense oonsi sted ot an unswom statement 
bi' the accused to the e!!eot that he had been divorced !ran his wife on 
31 December 1941 (R. 15). On 28 .·.ra1y- 1943, after graduation !ran the 
Intantry O!ficer .Candidate School, Fort ·Benning, Georgia, he went to st.· 
Louis to see his former wife. Here he suffered a !all from the tenth story 
of his hotel and was hospitalized !or 67 d.qs. Upon his release from the 
hospital accused was given a 7-d.11' sick leave, _during which time he again 
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saw his former wtfe in the hope of effecting a reconciliation. On 16 
October he went to Union Station to get his ticket for Camp Fannin, Texas, 
and had several drinks in Harvey's Cocktail LoWlge. Due to his rWl-down. 
condition, the taking of sulfathiazole and other medicines, the drinks 
took effect very quickly arid he went to sleep sitting in the station. On 
18 October he again went to the Union Station, st. Louis, to catch the train 
tor Camp Fannin, Texas. He stated that he was t'eelin$ so badly that he had 

.a few drinks, hoping they would make him feel bette7: (R. 16). , 

· Accused reported to Camp Fannin, Texas, on 20 October 1943 and 
on 13 November went to Dallas, Texas in com:pe.ey- with Second Lieutenants 
Kenneth W. Hatcher and Eugene R. Bruce. The accused went to the Barker 
Hotel to meet a lady with whom he went to a restaurant, where they had 
some wine. Following this meeting and the departure of the lady, accused 
went to sleep and failed to catch the btm to Camp Fannin, Texas the toll01'
ing morning. Due· to doknesa he did not arrive at Camp Fannin until 17 
November. His wife arrived at Camp Fannin 22 November with their 4t year 
old son and she and accused were remarried in the chaplain_1 s office at • 
Camp Fannin, Texas (R. 15-17). 

Second Lieutenants Kenneth W. Hatcher ~ Eugene R. Bruce, of
ficers trom accused's organisation, testi:f'ied as character witnesses in 
accused's behalt.· Lieutenant Hatcher.1tated that accused's work in the 
conipe.ny wae very good, that he never knew accused to be drunk, and that · 
accused tried to be 11on the ball" although he (Hatcher) admitted on cross
examination that, 1n his opinion, an officer who absented himself' from his 
organization without lea'V'8 was not "on the ball". Lieutenant Bruce stated 
that he knew accused at the 00.S class at Fort Benning and Camp Fannin and 
believed accused "one ot the highest in characteristics of leadership and 
integrity and ability in the military service" (R. 13, 14, 15). 

First Lieutenant John H. Fox testified by deposition that he 
was company commander or accused's organization, that he knew accused 
since 20 October 1943, and during the time accused was with the organiza• 
tion his work was satisfactory and he was diligent in his attention to 
duty (R. 15; Der. Ex. A). , -

Captain Howard v. Turner, Medical Corps, Station Hospital, Chief' 
of the Neuropsychiatric Department, testified that he interviewed the ac
cused on 23 December 1943, at which time he received the history or 
accused's !all 'from 'the tenth floor of' his hotel, which rendered accuse~ 
unconscious tor a period of time; that when any human body falls a ·great 
distance there is a certain ~oWlt of damage that takes place in the brain 
and a change is frequently noticed in the patient after recovery. This 
change is manites~d by symptoms such as vertigo, dizziness, nausea and 
vomiting; that a person who has had a brain injury is more susceptible 
to alcohol than formerly, and that the only way accused "could have 
known it was to drink it". On cross-examination Captain Turner stated 
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that he had no personal knowledge of how alco~ol.affected the accused 
before or since the accident and that he based his diagnosis largely on 
the subjective symptoms given him by the accused (R. 19-24; Def•. Ex. B). 

5. Accused pleaded guilty to Specification 1 of Charge II, not 
guilty to Charge II, but guilty of a violation of the 96th Article of War• 

. Evidence adduced in proof. of Specification 1 showed that accused, dressed 
.in military uniform, was so drunk in Union Station, St. Louis, Missouri, on 
16 October l943, that he could not stand up and bad to be aided when taken 
to the station master's office. Lieutenant Luce, an officer on patrol duty, 

.called to take care or accused stated that he was unc~nscious from overindul• 
gence in intoxicating liquors (R. 10; Pros. Ex. 3). 

· Evidence adduced in support of Specification 2 shows that accused, 
two days after the offense alleged in Specification 1, was again drunk in 
uniform at Union Station, St. Louis, Missouri. He was "slouched down" in 
the seat, smelled of liquor, was mumbling and was unsteady on his feet. 
When taken to the sick room in the station, he lay down and immediately 
went to sleep (R. 11; Pros. Ex. 5). · . 

Charge II and the Specifications thereunder are laid under Article 
of War 95. Therefore, it is _necess~ry to consider whether the conduct of 
accused is that of 11being grossly drunk and cons~icuously disorderly in a 
public place11 in violation of Article of War 95 {par. 151, MCM, 192S). It· 
has been held that drunkenness alone may constitute a violation of Article 
of War 95, where it is alleged as the sole offense, unaccompanied by any 
allegation or proof of disorderly conduct (CM 114900, Williamson; Dig. Op. • 
JAG, 1912-40, sec. 453 (12)). The evidence shows that the accused was drunk 
in a public place while 1n·un1torm. However, the words 11 grossl.y drunk11 used 
as descriptive of a violation of Article or War 95 in the Manual for Courts
Martial have been construed to mean vulgar, or obscene drunkenness ( the acit 
of drunkenness itself plus some aggravating circumstances) (CM 114900, 
Williamson; CM 228894, Peterson; CM 238792 Kuennen). While the accused 

· was so drunk that his mental and physical faculties were seriously impaired, 
there is no indication that his clothing was disarranged, that he presented 
a vulgar appearance, or that the attention~r the public was directed to the 
accused because of his condition. No medical testimony or accused's condition 
was introduced. While the behavior of the accused does renect a lack or 
appreciation_or the standard of conduct required of an officer, an addiction 
to drink and a w~akness or character, the evidence establishes "drunkenness" 
in violation or Article of War 96 (par. 152, MCM, 1928) rather than that 
degree or ~enness deemed a violation or Article of War 95. · 

The AdditionaJ. Charge and its Specification to which accused 
pleaded guilty alleges that accused was absent without leave from 15 November 
to 17 November 1943. Notwithstanding the ·plea of guilty, the prosecution, by 
the morning report ot accused's organization and other competent evidence, 
clearly proved the offense. Accused, in his explanation of this unauthorized 
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absence, stated that he had had some 'Wine (R. 4); that he later -went to 
sleep and failed to catch the ms, that he then becama sick from something 
he ate, and failed to catch other busses, resulting in a two-day delay in 
returning to camp. There is no canpetent evidence to shOft' that accused 
was drunk durihg this two-dey absence but the fact that he adnits drinldng 
wine and later oversleeping indicates that he may again have been indulging 
in intoxicating liquors. 

6. lhe accused is about .31 years of age. He attended a pre-medical 
course at Emory University., Atlanta, Georgia, for three years. He is .nar
ried and has one child. He had enlisted service fran 2 May 1942 to 28 
July 1943 when he graduated fran the Officer Candidate School, Fart l:lenning, 
Georgi.a, and was commissioned second lieutenant. Since the latter date he 
has been on active duty as an officer. 

7. The court was legally constituted and had jurisdiction of the 
person and th3 offenses. , No errors injuriously affecting the substantial 
rights of tm accused :were committed during the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to support 
only so much of the findings of guilty of Charge II and the Specifications 
thereurxler as involves fihdings of guilty of the Specifications in violation 
of Article of War 96, lagally sufficient to support t~ findings of guilty 
of the Additional Charge and its Specification, and lega~ sufficient to 
support the sentence and to warrant confirmation thereof. Dismissal is 
authorized upon conviction of a violatio..'1 of either Article of' War 61 or 96. 

Jt.lige Advocate. 

Judge Advocate. 

_____._{Cn......,.::;;Le___,ave ______,, J-ooge Advocate.........).__ 
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SPJGV 
C1J 247839 

1st Ind. 
I 

War Department, J.A.o.o.·, 26.Feb 1944; - ..To the Secretary or War. 

l. Herewith transmitt~.ror~actiorlo! the President are the 
record or trial and the opinion or the Board of Review in the case of 
Second Lieutenant Winston T. Burnley (0-1322886), Infantry. 

2. I concur in the opinion of the Board or Revi8'1f that the 
record or trial is legally sufficient to support only eo much or the 
findings or guilty or Charge II am the Specifications thereunder as 
involves findings of guilty of the Specifications in violation of 
Article or War 96, legally sufficient. to support the timings ot 
guilty of the Additional Charge and its Specification, and legally 
su.t'ficient to support the sentence and to warrant conf'irmation 
thereof. I recomrnerd that the fientence of dismissal be cont'irmed 
but that the execution thereof be suspended during the pleasure or 
the President. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President !or hi8 action, and a form o! 
Executive action carrying into effect th~ recamnendation made above, 
should such action meet with approval. 

~c.·.~ 
Myron c. Cramer, 
Major General, 

The Judge Advocate General• 
.3 Incls. 

Incl.l-Record of trial. 
Incl.2-Dt't. ltr. for sig. 

sec. of war. 
Incl.3-Form ot action•. 

(Findings disapproved in pa.rt in accordance with recommendation 
·of The Judge Advocate General. Sentence confirmed wt execution 
suspended. G~C.M.O. 157, 4 Apr 1944) 
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WAR DEPAR'.IMENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington, D.C. 

SPJGN 
CM 247840 

29 JAN J.944 
UNITED STATES ·) 26TH INF.AUTRY DIVISION 

) 
v. ) 

) 
Trial by G~C.M., convened at 
Camp Campbell, Kentucky, 7 

Second Lieutenant GEORGE 
T. TYBERG (O-ll82731), 
180th Field Artillery 

) 
) 
) 

Jarruary 1944. Dismissal, total 
forfeitures, and confinement 
for one (1) year. 

Battallon. ) 

OPINION of the BOAF.D OF REVIEW 
IJ:FSCOMB, SIEEFER and GOLDEN, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The· accused was tried upon the following Charge and Speeii'i
eation: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant George 
T Tyberg, Ba\tery B, ll1oth Field Artille,ry 
Battalion, did, with:>ut proper leave, absent 
himself .f'rom his post and duties at Battery B, 
180th Field Artillery· Battalion, Camp Campbell, 
Kentucky, !rom about I4 December 1943 to about 
Z7 December 1943. 

' 
He pleaded guilty to and was found guilty of the Charge and its Specifi-
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cation. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due and to be confined at 
hard Ja bor, at such place as the reviewing authority might direct, 
for two years. The reviewing authority approved the sentence but 
reduced the period of confinement to one year, and forwarded the 
record of trial for action under Article of ifar 48. 

3. The evidence for the prosecution, supplementing the accused's 
plea of guilty, shows that the accused was carried on his organization's 
morning report as "AWOL" from 1900 o'clock on 14 Dec~mber 1943 until 
1330 o • clock on 'Zl December 1943. The morning report was identified 
and admitted into evidence wi t.hout objection (R. 6-8; Ex. I) .• 

4. The evidence for the defense, elici tad from the testimony 
· of the accused 'Who, after explanation of his riehts as a witness, 

elected to testify, shows that in the early part of- November 194.3 
he had applied for and had been·granted leave colj]Inencing on or 
about 7 December 1943 and extending beyond 12 December 1943, when 
his hr.other, whom the accused had not seen for two years and who was 
shortly bf;rl.ng sent overseas, was getti~ married. The accused had · 
been asked to be best man ·at the wedding and had secured leaTe for 
S11ch purpase. On S DecEi:llber 1943 his leave had been verbally· · 
rescinded and he had been unable to interview his battalion commander 
concerning its cancellation. His brother's wedding occurred on the 
date originally scheduled but the accused was-not presen~r However, 
he thereafter absented himself without authorization on 14 December 
1943, went home to see his brother and family and returned on 27 
December 1943. He had subsequently ascertained t.:iat bis reclassifi
cation papers had been received about the time his .J.eave had been 
canceled (R. 8-ll). · · · . 

'5. In rebuttal the prosecution presented the testj,mony of the 
battalion's exeeutive officer llho had notified the accused that his 
leave· had been rescinded by order or the battalion eomnander about 
3 DecElll.ber 1943, and to whom the accused had returned his leave papers 
without requesting an inter-view w'lt..h the battalion eonmander. Other 
changes had been made in suthorize1.1. Je aves or other o!.f:l.cers and the 
accused had been advised that he 110uld probably be grsnted leave at 
a shortly later date (R. ll-13). . 

6. The Specificatipt1 alleges that the accused., without proper 
leave, absented himself from his post and duties at Battery B, 180th 
Field· Artillery Battalion, Camp Campbell, Kentucky., from about l4 
December 1943 t,o. about 27 December 1943. -The elements ot the ot!ense 
alleged and.the proof requi~ed for conviction thereof; 'according to 
applicable authority-, are. as follows: 

. I 
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"(a) That the accused absented himself from 
his command; * * ~-, station, or camp ·for a certain 
period, as•alleged; and (b) that such absence was ,
without authority .t:rom anyone competent to give 
him leave" (M.C.M., 1928, par. 132). · 

The evidence adduced by the introduction of the organization.' s, 
morning report shows the accused's unauthorized absence as alleg9d. The 
accused likewise by his testimny admits his commission of the offense. 
The rebutt.al testimony shows that the accused was fttlly-- aware· 1o.t the.. 
cancellation of his leave. ill of the evidmce, .there.tore, supplements 
the accused's pJe a of guilty and beyond a reasonable doubt establishes 
his guilt am supports the .findings of guilf.i}r of the Charge and its 
Specifica ti.on•. 

7. The accused is about Z'/ years old. The War ~partl!lent 
records show that the accused has had enlisted :,ervice from 25 October · 
1942 until 3 June 1943 when he was commissioned a second lieutenant 
upon completion of Officers' Candida:te School and that he has bad 
active duty as en officer since the latter date. 

• I 

8. The cOUrt was legal.:cy" constituted. No errors injuriousi,,
affecting the ;substantial rights o! the accused 1'18re conmitted during 
the trial. For the reasons·stated the Board of Revie,r is of the opinion 
that the record of trial is ·legally suffic:l. ent to support the findings 
of guilty of the Charge and its Specification and the sentence~ and to 
warrant confirmation thereof.. ntsmissal is autho:'i.zed upC>ll conviction 
of. a violation of .Article of tlar 61•. 

~ !~Judge M-ato• 

. ~., .Jlldge Jmocate; 

LdtJ~~? Judge Ad>ooate. 
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SPJGI 
CK 2478/JJ 

1st Irid. 

,rar Department, J.A.G.o.; 9- FEB 1944 - To the Secretary of War. 

. ' 
1. Herewith transmitted for .'the action of the President are 

the record of trial and the opinion of the Board of Reviewin the 
case of Second Lieutenant George T. Tyberg (0-11827:~), 180th,Field 
Artillery Battalion. · 

2. I concur in the opinion of the Board of Review t!l.B.t the 
record of trial is legally sufficient to support the findihgs and the 
sentence as approved by the re~ng authority.and legally sufficient 
to warrant confimation ~hereof. I recommend that the sentence as 
approved by the reviewing authority be confirmed but that the for
feitures and confinement imposed be remitted and that the sentence as 
thus modified be ordered executed. · 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, shou~d.such action meet with approval.

' . 

a ....~-·C. .~o

. Myron C. Cramer, 
Major General. 

The Judge Advocate General. 

3 Incls. 
1 - Record of trial. · 
2 - Dft. ltr. for sig. S/w. 
3 - Form of action. 

(Sentence as.approved by' reviewing authority confirmed but 
!or!eitures and confinement remitted. G.C.ll.O. 142, Z1 Mar 1944) 
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WAR Du.i..RT~~T 
jrmy Service Forces 

In the Office ot The Judge Advocate General (Sl)Washington, D.C. 

SPJOQ 
CM 247841 ·~8 FES 1944 

U N I T E D . S T'J. T E S 83RD INFANTRY DIVISIONl 
Te Trial by G.C.M., ca,.vened at 

Camp Breckinridge, Kentucky, 
First -Lieutenant ROBmT H. · '6 Ja.nuaey 1944. Dismissal. 

,GR.Em {0-1166496), 323rd ) 
Field Artilleey Battalion. . ) •. 

---·------
OPINIOO o:f the Boom OF REVIEW 

ROUNDS, HEPBURN and mEDmmK, Judge Advocates. 

1. The record ot trial in the cas, o! ths officer named above 
has been examined by the Boa.rd of Review and the Beard submits ·_thia, 
its opinion, to The Jud~ Advocate General.. . . . 

2. Accused was tried upon th~ !ollow:1.ng Charges and Specifie&- · 
tionss . , · . 

CHA.ROE Ia Violation o! the 63rd Article o! Viar. 

Specification, In tha.t 1st Lt, Robert H. GrEten, 323rd 
Field Artillery Battalion, did at Camp Breckinridge, 
Kentucky on or about 25 December 194.3 behave . · 
himself with disrespect toward Lt·. Col. James H. 

• Skinner, his superior officer by sayingJ "You West 
Point sons of bitches are all alike. · You fucker, 
you haven't guts enough to fight":, or words to that 
ei'f'ect. 

CHARGE II, Violation ot the 64th Article of War •
• 

Specif'icationa In that lst ·tt Robert H, Green, 323rd 
Field Artilleey Battalion, did at CaDp Breckinridge, 
Kentucky on or about 25. December 1943 ofter rtolmioe 
against Lt. Col. James H~ Skinner, his superior 
officer, who was then in the execution ot his office, 
in that he, the said 1st Lt _Robert H. Green, did 
attErnpt to strike the said Lt Col. James H. Skinner,·. . . 

C~GE .Illa Violatiai ot the 95th A.rt4cle ot War. 

Specificationa In tbat 1st Lt Robert H. Green, 323rd 
Field A.rtillery BattallC11, was at Camp Breclctnridg1, 
Kentucky a,. or about 25 December 1943, iJ:l a pibllc 
place, to wit, the roof' of building 847, drunk and 
disorderly 'While in unif'orm. 
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...CH.AR.GE IV: Violation of the 96th Article 'of 'i".ar. 

Specification l: In that 1st Lt Robert H. Green, 323rd 
Field Artillery Battalion, having received a lawful 

. order from Lt Col James H. Skinner to get off the 
roof'of Building $47, the said Lt Col James H•. 
Skinner being in the execution of his office, did, 

-at Camp Breckinridge, Kentucky, on or about 25 
December 1943, fail to obey the same. 

Specification 2: In tha:t 1st Lt Robert H. Green, 323rd 
Field Artillery Batta.lion, having received a lawful 
order from Lt Col James H. Skinner to go to his 
quarter~, the said Lt Col James H. Skinner being in 
the execution of his office, did, at Camp Breckinridge, 
Kentucky, en ,llr.· about 25 December 1943, fail to obey 
the same. 

He pleaded not guilty to and was .found guilty of all Charges and Speci
fications. No evidence of previous ccnvictians was introduced at the 
trial. He was sentenced to be dismissed the service •. The reviewing. 
authority approved th" sentence and forwarded the record of triai for 
action under Article of War 48. .· . . . . . 

', ' ' ~ 

3. The pertinent evidence for .the prosecution may be summarized.. 
as follows: · ' ·. · ·· · · · · · 

A.ccused was on and for sometime prior to 25 December 1943, . 
a First Lieutenant of the 323rd Field A..rtillery Battalion stationed· 
at Ca."!lp Breckinridge, Kent'.l.cky (R. 6, 10, 12, 14) •. . 

. r ; . ~, ' , . - . . , -: . , 

On 25' December 1943 at about:'12130 p~m.·, Li~tena.nt Colonel 
James H. Skinner, 322nd F'ield A.,;-tillery,Battalion, wasleav;ing the 
officers' mess hall at Camp Breckinridge in company with Lieutenant 
Colonel George W. Irvine,·· 324th Field Artillery Battalion· "1hen his 
attention was directed to accused who was~, at that time, walking 
along· the sloping roof (R~ '11) of the adjoining building~: The colonel, 
who had observed him through. the window of the me~s hall, left the 
mess ball and is ha ca.me outside. accused )nd twice .walked across the 
roof and sat down upon the cove, dangling his legs over the side. 
As the colonel approached.he engaged accused in conversation and 
asked him what he v.as doing up there to wr.ich accused replied "I 
just happen toiJike it up. here".· ,Upon being asked his name accused 
refuse<i to give it, and the colcnel then told him if he bad no.. busi
ness up there he should come down as he was making an ass of himself, 
to which accused replied, "If I am making an ass of myself up ,here 
you are making cne of yourself down there". · ..., .,. 

- 2 -
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Colonel Skinner tben entered the building, going to the. 
second floor., and :inquired of other officers present viho the man on 
the roof was but no one knew·. Captain Shogren and another officer 
then climbed up on the roof and ce.me back shortly followed by accused. 
The colonel asked accused whether he had understood hir.l when he 
directed him to come down ,rora the roof to which accused answered 
11you West Foint sons-of-bitches are all alike". Colonel Skinner 
then "placed him in arrest" and ordered him to go to his quarters. 
This accused refused to do., placing his hands on the colonel's chest 
and' shoving him. 

Colonel Sldnner called to Lieutenant-Gardner and told him 
11 I want you to witness this. I am placing this officer under arr<:lst 
and ordering him to go te his q..iarters". I,'hereupon accused remarked 
11you may think yo~ are placing me under arrest· but I am not any 
different than I was". Lieutenant Davenport and another unidentified 
officer then approached as the colonel was telling accused he was 
becoming involved in serious trouble. They saw accused make an attempt 
to strike the colonel and, on being restrained by these other officers., 
he said to Colaiel Skinner "You ·rucker., you ain•t got guts enou~h to 
fight". as the of.ficers were tryj,ng to take him away accused again 
attempted to get loose and made an_ effort to strike the colmel (R. 7). 
On one of these attempts accused swung his arm and mocked a cigar 
out of the" colcnel' s mouth (R. 16) and., on the other, he knocked the 
cigar frQm the colonel's land (R. 9, 10, 15). Colonel Skinner wore 
a field jacket with a.garrison cap_ to which was attached the insignia 
of his rank (R. 9). Accused ·had en Array slacks., a shirt with the 
collar.open, displaying the insignia. of his rank and arm of service 
but wore neither a tie nor a:cap. (R. 8, 10). · 

Lieutenant Colonel Irvine testified that after lunching with 
Colcnel Skinner on 25 December 1943 they had left the mess hall af'ter 
their attention had been drawn to saneone on the roof of the adjacent 
building. As they came outside he saw accused sitting on the edge 
of the roof dangling his feet over the side am smiling. He heard 
Colcnel Skinner tell accused to come down but accused "sort of ma.de 
light of the natter". The colcnel then repeated the order, making 

·it more emphatic by the tone of his voice, but accused cnly laughed 
at him. Whereupoo Colonel Skinner again repeated the order say:ing 
"you are mald.ng an ass of yourself up on the roof". As the colmel 
then walked arrund the building accused isaid "With my wife' as nad at 

. me as she is neither Colonel Skinner and General Mar~hall could get 
me of£ this roof". A.t this point accused got to his feet and walked 
around the edge of tlie roof where Captain Philip Shogren (R. 17) ha.d 

. appeared and told accused to get of! the roof (R. lO). 

While these events were transpiring,. a sergeant and about 
15 or 2:> enlisted men c:;cngregated in !rent o! the orderly room of 
the headquarters battery, 322nd Field Artillery Battalion., across the· 

.street !rom the oi'ficers I mess, witnessed accused walk along the peak 
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of the roof en the adjacent building and then sit down on the edge 
of the roof, all the while v;histling and calling to these soldiers 
to attract their attention (R. 18-20). · , 

Captain Brice H. Hereford; .322nd Field Artillery Batt.alien, 
had also left the officers• mess shortly before Colonels Skinner and 
Irvine and 'was present at the time Colonel Skinner addressed accused•;· 
He testified that when Colcnel Skinner told accused lfhe looked pretty" 

·silly up there" accused answered "you look pretty silly- dOlln there" 
and when then told "you are in a lot of trouble" accused said ";rou. are 
telling I. 'When my wife is .enigma.tic I don't give.:a. ""!sh1~1 for .Col. 
Skinner or. General Ms.rshall." Later Captain Hereford went··u.pstairs 
in the building where he heard Colonel Skinner direct one o! the 
officers present 11to get him (accused) in his room and lock him ~"• : 
Accused, however, was not disposed to go with. his captors and 11 there 
was a great dea.l of confusion in the course of which there was a lot 
of scuffling and name calling." At one ti.11e accused· broke away from 
the men who were holding him and ran outside where he crawled under
neath the building which, at that point, was but two feet from the 
ground (R. 12-14). · 

First Lieutenant Hubert c. Gardner, .322nd Field Artilleey 
Battalion, was in his room in the building when accused came down from 
the roof thereof. He heard Colonel Skinner ask accused bis name and 
heard accused ask Colonel Skinner's name •. The colonel -~en called 
Liaitenant Gardner from his room to witness the proceedings and ordered 
accused to go to his room telling him ha was under arrest. Accused 
refused to move telling Colonel Skinner "you Ylest Point scns-01'-bitches, .· 
are all alike" and asking him to fight, sayinga nyou 'fucker•, you 
ain I t got guts enough to .fight11 • Accused then lunged at, Colonel Sldnner 
but was restrained by Lieutenant Gardner and another. officer grabbed 
him. ·Accused broke loose, and knocked a cigar first, out of the col
onel's mouth, and later, out of the colonel's hand {R. 14-16).· 

Captain Philip E. Shogren, .323rd Field Artillery Battalion·. 
was among those present who witnessed accused while he was on the roof 
and he and Lieutenant Davenport "crawled up to get him down". later 
he saw accused crawl about under the same roil.ding and heard him 
"mumbling to himself" before he was brought out by Lieutenant UcGua.ne 
(R. 17-18). . 

\'.arrant Officer (j.g.) V~a.l.ter J. Ma.tters, .323rd Field Artillery .. 
Battalion, test-ified that he was in the company of Lieutenants 
Davenport, Darling, McGuane and accused on the morning of 25 December 
1943. They were drinking together and he saw accused take two drinks . 
of "rum and coke" between 10 o'clock a.m. and 11:.30 o'clock a.m. when 
he (M9.tters) lef't. He did -not know whether accused had drunk a:ny 
other liqior before that time. · Some time after 121.20 p ..m. 1Atters 
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'"'as. awakened from a nap by a "rumpus" out in the hall and he. then 
saw Colonel Skinner leaving while Lieutenant McGua.ne -was hold:ing 
accused (R. 20-21.). 

With reg9rd to accused's. condition at the t:!Jne of these 
events Colonel Skinner considered his actions those of a drunken per

. S'Oll and, though he noticed no iolcohol en his breath, bel.ieved accused 
was under. the influence of alcohol, because, although he spoke dis
tinctly and did .not stagger, his words and actions were not those or 
a sober man (R. 8). 

. Colonel Irvine could not tel.1. 'Whether accused was drunk or 
not but thought he was not "acting norma.1 11 (R. 11). To Captain 
Hereford ac9used appeared to be drunk beqa.use of his "unsteady gait" 
and his actions "terrified" him (R. 1.3., 14). Lieutenant Gardner 
smelled no liquor· on accused's' breath but thought he "was definitely 
drunk to· the ex:tent tha. t he tlidn I t even know anybody around bim or 
what he was doing" though "he was ,still able to walk and so forth" 
(R. 15., 16). ·Lieutenant Shogren al.so believed accused was drunk 
because ha smelled liquor on his breath and he failed to recognize 
Shogren al.thoµgh they·had knom aie another since; Octobsr 1942 ·(R. 
17, 18). Warrant Officer lt:Ltters etated that accused "was. in good' 
spir.its. He wasn't drunk or intoxicated" at the time when Matters · 
lei't the group or officers at lla.30 a.m. and accused was "happy. He 
wasn't drunk. ·He ms 1n good spiritsn Yihen he saw him in the ball 
before Matters took a nap. lihen., forty-five minutes l.a.ter, he saw 
accused after the "rumpus" in the hall w:~side of 1:.Btter•s room "he 
sesned to be dera,nged" and acted "like a crazy man• (R. 22). 

4. For the 'defenset A.ccused elected to be· BW'Onl as a w1tn$SS 
in his own behalf and testified that he had returped to camp about 
midnight oo Christmas eve a!'ter having "some cl.omestic difficultyt• 
with his wile. He arose at 8 o'clock a,.m. en Chrisbnas day and a.f'ter 
visiting the 'enlisted men oi the Battery htt' and a group o:t officers 
went to the room ot one of the officers and began dr1nk:tilg rum .and 

. coca-cola. He beca.me 11a little merry". was 11.teeUng gocxi" ani ·recall:ad-. 
"trying to light the hair on me of ·the men's chest". He then layed · 
do11I1 on a cot and that is all he remembered except a vague recollec
tion of a doctor. He could not understand how ha could have been on ·. 
a root because he has '1some .fear of going up high" and for that reason 
had never been up in an airplane. On the next morning a 'friend told 
him he was "in some pretty serious trouble but tha.t the Colcnel ha.d 
been laughing a.bout it" and that it' accused wruld call up and •polo-. 
gize "he thought it would be dismissed." Accused tried "to contact" 
the colonel unsuccessfully and when ·accused called again later the. 
colonel refused to see him. He did aclmowledge being "a poor drinker" 
pecause when drinking he becomes "quite hilarious"; and that he had 
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Q&eome intoxicated en about eight or nine drinks on.an occasion 
a.bout two months before Christmas although ha had been drinking 
prior to,that·~ "perhaps once a week" without becoming drunk. 

·en tlat, occasion he did not remember how he got home from the 
.Officers' Club and there .was talk a:rt.erward that he Pdid not act 
right at home" {R. 23-25). · . ' 

Second Lieutenant Harold B. McGuane, .323rd Field Artillery 
Battalion, stated tha.t he was one of a group having a. •drinking party-" 
en Christmas Day in the room o! one of the officers. Accused, with 
the rest of the offi.cers 111:la.d" a couple of drinks" while t,l,r7 sat and 
tal.ked unt.il a.bout .llaJO a.:m., 11Pen accused .fell asleep and the others 
wnt to dinner. 

At about 1 p.m., Lieutenant McGua.ne a.gain saw accused who 
w.s in the haJ.l o! the build:ing where the officers had their quarters. 
Colonel Skinner was present and accused was 11.f'l.a.Uing wildly" while 
Lieutenant Davenport attempted to hold him. The colonel asked 
Lieutenant Mc:Gua.ne, "Will you take ca.re of him and take him to his 
quarters?" and pe then took accused dawn the hall and into·bis 
(YcGuane's) quarters, after llhich he sent for Lieutenant Jtoyce, a 
medi.cal. officee:-. 

Be.f'ore the medical o.t!icer arrived accused broke away from 
. Lieutenan,t McGuane, ran out of doors and crawled under the building 
-.here. he •s beard "hollering and growling". Lieutenant Davenport 

· and Liai.tena.nt li:Guane, from opposite ends o.f' th!':! building finally 
· induced accused to come out, (R. 25, 26). 

Secoo.d Lieutenant John D. Davenport, 323rd Field Artillery 
Battalion, was also present drinking with a.ccused on the morning ot 
25 December 1943. He saw accused take "me or two drinks" am. when 
Lieutenant Divenport left at noon accused •s not drunk. He next sa',lj· 
accused at abou~ 1 or 1130 p.m.,·when Colonel Skinner asked him to 
get accused down f'rcn the roof o! the building. Accused came dov..n as 

,soon as Lieutenant Davenport asked him to do so. AB ·they came down 
the haJ.1: t:oward Colcnel Skinner words passed between the colonel and 

· accused but lfhen the c'blonel asked· accused his name lie refused to give 
.it. · Lieutenant Yc;Guane then came alcng and he and Lieutenant Davenport 

. took charge .~·.,_c·cused, intending to take him to his room. Accused 
mea.n11h:P,e •s .wrestling with the officers trying to get· a.way. Li~-, 
tenallt Davenport did not see accused strike Col.cnel Skinner though 
accused ltns·more like a maniac" in·his actions (R. 26,. 2'7)•.• .- ·· - · 

. . ' - . ...... ·-·- ,· 

'lb.an the medical officer, First Lieutenant Robert K. Royce., 
57th Medical Battalion., arrived at Lieutenant McGuane' s room "between 

.Christmas dinner. and a bout li)Ott j he found accused ly:lng on a ·bed . 
with his !ace down and Uacting peculiar•. ,When asked Whether he ba.d 
been drinking anything., accused looked at Lieutenant R07ce "sort of 
silly llke• and ·answered• "a couple of quarts of grain .alcohol~, When . 

.. again askec_i -.hat he bad· been ~ing1 &OCU/5ed said lf&reenictt: ~ .. -· . . 
. ', ., .. ..... -

.. - o:. 
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could not say that accused was intoxicated but "he was not norma.l" · 
and though he recogni'zed the doctor accused told him he did not 
like him and ordered him to .eet out. Lieutenant Roye!:! thought he . 
was tGII1porarily deranged and stated that the derangement "could have 
been precipitated by- drinking liquor"• Accused was, in the doct.cr•e 
opinion, "well oriented but didn1 t have his judgment" and although. 
he believed accused was not responsible ,!or his actions he mew 'What 
he vr.is doing. This was evident because. when Lieutenant Royea would 
ask simple questions accused would make absurd answers, but when told 
that he was lying in making such an'swers he would then give correct 
answers. · 

.A.fter an examination the doctor was unable to ·determ:ine 
whether accused had used drugs and he then administered 10 grains of 
Benzedrine to hlm (R. 28-JO). . · 

Concerning accused I s conduct as an officer, Captain Fred B. 
Hartman, 323rd F'ield Artillery Batta:lic:m, who was commanding officer 
of the b3.ttery in which accused was, for four months, the motor 
officAr, testified that he was efficient in his work and that he 
would have given him na very high rating" if he had ma.de an ei'ficienc1 
report on hiJl;i at that time. ~R• .31, .32),, 

Captain Walter R. Hoblitzell, 323rd Field Artillery Battalion., 
knew accused as an officer of the battalion in October 1943 and during 
that time he was ver:, efficient and courteous to. officers (R• .32., 33). 

. ~ 

Major Robert,w. Pegg, Executive Of'ficer of the 323rd Field 
Artillery Battalion, testified that during the three montha in which 
accused wa.s battalion motor of!icer accused was ei'ficient and cc:urteous 
(R. 3.3). • 

. Captain Ralph w. Morgan, JZ3rd Field Artillery Battalion., 
had knct,m accused for 18 months, during 5 of which he was accused's 
battery commander. During the first four months o! this period he 
had rated ac~used "superior" a.nd though he was not req.iired to rate 
him for the last month he would have given h1iD. a rating o! •excellent-. 
In pis opinicn ~ccused was one of the most .courteous of officers and 
well liked by the_men (R. 34). . 

Captains Hartman and Hoblitzell and Major Pegg had never seen 
accuseddrunk (R-. 32, 3), 34), but Captain Morgan had seen him drunk 
an one occasion at the officers• club (R• .35). , 

5. Al.though it is difficult to reconcile the f.antastic and pre
carious conduct of accused, as portrayed by the evidence, with a state 
of drunkenness, either from the use or liquor or drugs, th.el-' ~ 
be no other conclusion as accused's sanity is nowhere quest:Lcmed or· 
in issue. , 
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,;Jhile there is no proof in the record of the use cif an 
excessive ar.iount of liquor by accused on the day in question and 
no proof of the use by hLm of any drug, prior to the commission . 
of the offenses with 'Which he stands charged, there can be little 
doubt that he did, by the voluntary use of some· sti.'lllllant, produce 
a ccndition of temporary derangement during which he publicly mis
behaved himself in an absurd, rude and obscene manner. 

There is a conflict of opinion as to whether he was or vas 
not drunk but all witnesses to the acts charged agree that he com
mitted them. That he was rational is obvious from several incidents. 
Cnly a person able to reason would have been able to both recognize· 
Colcnel Skinner and associate his rank with that of a much higher and 
more important official as accused did when he said, "Even Colonel 
Skinner a.nd General Marshall. coi.1.ld not get me off this roof." But 
even more significant is the testimony of the medical officer who saw 
accused soon after he was confined to ·quarters and who testi!ied that. 
accused knew vmat he was doing notwithst.anding he was under the influ
ence of alcohol or drugs. Indeed, tlµ.s witness stated that, although 
accused would first ·give absurd answers to simple questions he did, 
'When told 

~ 
he ms 

. 
lying, promptly give correct answers. 

Voluntary drunkenness, Vlhether caused by liquor or drugs, 
is not· an excuse for crime committed while in that condition (u.c.u., 
1928, par. 12~). Since no other rational expl.an.tion of accused's 
conduct appears in the record it must be attributed .to the alcoholic 
liquor which he admits he voluntarily consumed. 'i'he conclusion is 
inescapibie ,that his weird conduct was the result of this voluntary 
:indulgence am he is legally responsible_ there!or. · 

Each specification is fully and amply supported by ~he evi
dence•. The natur~ of the language u~ed by accused to\vard Colcnel 
Skinner, his superior officer (Charge I and Specification) recp.ires 
no comment •. · It was not only disrespectful but indecent_ ~nd obscene. 

'Accused not only offered violence to Colonel Skinner (Charge 
II and Specification) by offering to fight him, but twiee assault~ 
him to the extent or striking his cigar.from his mouth and his hand. 
Colcnel Skinner was in the execution o~ his office, since it was a 
fundamental duty of his to maintain discipline a.t the time and place· 
in question insofar as accused was ccncerned • 

. Nor·is there any doubt about the drunken and disorderly 
conduct of accused in a pubUc·pla.ce (Charge III and Specification)~ 

. \ His ludicrous behavior on the peak of a roof in full view Qf 15 or · 
·~ enlisted men 'Who were in the battery street _a.nd whose a.ttentian 
accused invited by whistling ancl ehouting is conclusive proof, er 
this offense when viewed in connection with the testimony of a number 
of officers who said he smelled or liquor and was drunk,as well as 
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accused's own admission, 1under oath at the trial, that he had been 
dr:inldng rum am coca cola that morning to such a.n extent that he 
suffered a complete lapse of memory until the nex~ day. 

~ . . 
That accused committed the offenses charged in the Specifi

cations of Charge IV is likewise sufficiently shown. He was able to 
a.nd did recognj_ze C·olaiel Skinner as his superior officer; the colonel 
was th811 1n the execution of his office; and accused cin two separate 
occasions refused to obey la:w.ful commands. On the first occasion the 
~1 was accompanied by derisive remarks and an the second by- a 
defiant attitude and oppt"obrious words indicat:ing., in each :instance, 
a .full comprehension of the cormnands and a determination to disobey 
them. 

6. Records of the 11a.r Department disclose tha.t accused was born 
1n Los Angeles, California and is twenty-six years 0£ age. He was 
gradua.ted fran high school in 19.38 ,and attended the University of 
Chicago for three and a ;half years thereafter, specializing in law 
and business administration. From l940 to 1941 he was head bellman 

· in the· Morriaan Hotel. He also did clerical work for a hotel and a. 
varnish company and at me time operated truck gard~s. He was in
ducted ari 2S.November 194land became a. member of Battery •on., 11th 
Battalion., 4th Field Artillery Training Regiment at Fort Bragg, North 
Carolina. ,He attended the Field Artillery School at Fort Sill, 
Oklahoma and upon completion of the course was commissioned a second 
lieutenant., Arrey' of the .United States., on 14 July 1942 and on the same 
day ordered ·to active dU.V and a~signed to the 8Jrd Infantry Division 
·at Camp .\tterbury, Indian&. He us pranoted to First Lieutenant on 23 
January 1943 ~ · · . · · 

I . . 

7. The court was legally constituted. No errors injuriously 
· affecting_ the, substantia.J. rights of the accused -were ·Canmitted during 

th& .trial. The Board\ o.f Re~ew is of the opinicn that the record of 
tria.l is legally sufficient to support the findings and _sentence and 

· to warrant .cai!irma,tion of the eentence. 4 sentence of disnissal is 
mardatory upon ccnvicticn o! a. violation of Article· of Wlr .95 a.nd is 
authorized upon_ conviction o.f a 'violation of Articles or War 6.3; 64 
and 96. . . 
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1st Ind. 

War Department, J.A.o.o., l S FEB 1944 .; To the Secretary.of' War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of t:ae Board of Review µi the 
case of First Lieutenant Robert H. Green (0-1166496), 323rd Field 
Artillery- Batta.lion. 

2. I concur 1n the opinion of the Boa.rd of Review that the 
record of trial 18 legally sufficient to support the findings and 
the sentence and to warrant confinnation thereof. I recommend 
that the sentence be confirmed and carried into execution• 

.3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
:EKecutive action designed to carry into effect the recommendation 

·hereiila.bove nade, should such action meet with approval. 

~~-~---........- ... 

1,(yron c. Cramer, 
.Major General, · 

3 Incls. The Judge -Advocate General. 
1-: Record of trial 

· 2 - Dft. ltr. for sig. s/w
3 - Form of Executive acticn 

· (Sentence confinned but execution suspended. G.C.M.O. 185, 20 May 1944) 
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WAR DEPART.i>ffiNT 
Army Ser'fice Ferces 

:r. tae Otf'iee ot The Judge Advocate GeaeraI 
Washington, n.c. 

(61)SPJGN 
Cl! 247ITT8 19 Feu 1944 

U N I T E D S T l T E S ) THIRD SERVICE COMMAND 
) ARMY SERVICE FORCES 

v. ) 
) Trial by G. C .],{., c011vened at 

Captain JOHN F. HOUCK ) Indiantown Gap Mil1ta.r.Y Reser
(0-236032), Corps of' Mili- ) vation, Peansylvania, 23, 30 
tary Police. ) and 31 December 1943. Dismissal.. 

• .. 
OPINION' of the BOAP.D OF REVIE'if 

LIPSCOMB, SLEEPER andOOLDEN, Judge AdTocates 

. 1. The Board of Review has examined the record ot trial in the 
case of the offieer named above and submits this, its opinion, to Xhe 
Judge Advocate General. 

2. The accused was tried upon the follorlng charge and Speci
fications: 

CHARGE1 Violation or the 96th .Article of' war. 

Specification lz In that CaptaiJl John F. Houck, CMP, Commanding 
Of.tieer of the 3300th Serrtce Unit, did, on or about 3 Sept
ember 1943, knowingly and Til"ongf'ully take four {4) prisoners 
of war confined in the stockade at the Pine Grove D:l.ternment 
~P, Pine Grove Furnace, Pennsy-lvania, to a tavern known u 
the Deer Lodge Inn, Mt. Holy Springs, Penns;ylvania •.. 

Specilication 2: In that Captain John F. Houck, CMP, Commanding 
Ofi'icer of the 3300th Service Unit, did, on or about '.3 Sept
ember 1943, at a tavern known as the Deer Lodge Inn, lit. Hoq 
Springs, Pennsylvania, drink intoxicating liquor with .tour 
(4) prisoners of war und.er his charge. 

Specilication 31 (Finding o! not guilty). 

Specification 4: (F:lnding of not guilty). 

Specification 51 In that Captain John F. Houck, C:MP, Caamaod1ng 
Officer of the 3300th Service Unit, did, on or about 3 Sept
ember 1943, wrongfully and in derogation of' his duties as 
Co~ding orticer of Pine Grove Internment Camp, Pine Grove· 
Furnace, Pennsylvania, absent himself from said oamp during 
duty hours on a mission other than that tor the govermnent. 

Specification 61 (F:lnding of not guilty) •. 



(62) 

Specificat.ion 7: In that Captain John F. Houck, CMP, Com:ms.nding 
Officer or the 3300th Service Unit, having received a lawful 
order from Lt. colonel Crawford c. Madeira, cavalry, not to 
leave the Pine GrOTe Internment Camp, Pine Grove Furnace, 
Pennsylvania., unless captain Edgar F. Gallagher; the Executive 
Of'.ticer at said camp, remained on duty and 1n commando! said 
camp duri.Ilg tha absence o! captain John F. Houck, the said 
Lt. Colonel Crawford c. Madeira being in the execution of his 
office, did at the said Pine Grove Internment camp, on or about 
15 OCtober 1943, fail to obey the same. 

The accused pleaded not guilty t.o the Charge and all Speci!ications 
thereunder. He ,ras found not guilty of Specifications 3, 4 and 6, &.?Id 
guilty o.t all other Specifications and of the Charge. He was sentenced 
to be dismissed the service and to focl"eit all pay and allowances due 
or to become due. The reviewing authority- approved only so much of the 
sentence as provides for dismissal !rem the·serrlce, and forwarded tbe 
record of trial for action under the 48th Article .of war. · 

3. With respect to Specilication 1, the evidence for the proeecution 
shows that the accused ,as the Canma.nding Officer ot the 3300th Service 
trnit and the Pine Grove Internment camp, situated at Pine Grove Furnace, 
Pennsylvania, from. 20 May 1943 until 20 October 1943, llhen he was relieved'. 
j.t about 2:30 p.m. on 3 September 1943, the accused, leaving the camp 
1n charge of captain Marinello, the eamp•s medical o.t.ticer and the only 
other colllll1issioned o.t.ticer then on the post. (although six commissioned 
officers were then ass~ed to the post), secured .f""11" German prisoner, 
ot ~ confined at the camp and conveyed them 1n hia printe autanobile 
to Deer Lodge :nm, a tavern or cabaret situated about ten miles from the 
ca.mp. The group ot tour prisoners included a leader, described as a 
•posit1.T8 and aggressiTe11 person, an interpreter, and two prisoners d~ 
scribed as artists. The accuaed was armed with a .45 caliber pistol
strapped to his right side. The leader sat in the car beside the ac-

· cueed, and the other three prisoners sat in the rear seat (R. 22, 24, 
64-69, 7S-76). 

The accused and the four Nisoners arrived at the tavern at 
about 3 :00 p.m., remained there unU+ about 5:45 p.m. and returned to
gether 1n the accused•s private automobile., after the arrival at the tavern 
o! Lieutenant Simpson and an armed guard of three enlisted men who had 
been sent there to obtain the return o! the accused and the prisoners. 
The tavern·was closed to the general public while the accused and the 
prisoners nre there, although two enlisted men from the camp nre ad
mitted during that time (R. 11-13, 18, 25, 51-.52, 59, 64, 67-69, ?S-76). . . 

Lieutenant Colonel Madeira, Chie.t., Provost Marshs.J. Branch, In
ternal Security Division, 'lhird Service command, testified that war De
partaent policy prohibited the movement of prisoners ot war except (l) 
upon 'the direct order of the Provost Marshal General, or (2) i! t.he 
movement is within the Service Co:nmaDd, upon the order of the Service 
Canmander hi.m8elf', through one o! his Stat! Officers, or (3) if on 
working parties., b7 order of the Camp Ct'11I1Dander and "under suitable guard• •. 
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He further testified that the Commanding General of the Service Com
mand is rei,ponsible £or the security- of prisoners of war entrusted 
to him; that their security depends upon the exercise of good judg
ment by the camp Commander; that £or general prisoners "a guard must 
accompany not more than two prisoners"; and that for prisoners of war 
"there is nothing Ylritten in the booJ.ctt as to the required ratio of 
guards to prisoners. He further testified that Italian prisoners ot 
1'9r could be made truatiee and worked without guards but that, in his opmicn,
German prisoners could not (R. 

07-10). · ··· · · · 

Private Culp, a defense llitness, who was First Sergeant on 3 
September 1943, testified, on cross-~roioation, that truat.11e were £1ret 
appointed at this camp about JO No"Vember 1943, clld that they are not al
lowed to leave the camp (R. 57). 

4. With respect to Speci.rication 21 the evidence !or the prosecu-
tion shom, tba t the accused and two of the prisoners sat at the bar in the 
tavern more than two hours, during which time several rounds of drinks ware 
served them. Private Lowry te21t1.fied that, in compaey with Sergeant Torpey, 
he nnt to Deer Lodie Ill1l on the afternoon of 3 September 1943, arriving 
there about ,3:00 p.m. '.l"he door, tta double door, halt wcod and halt window 
frame•., was locked. He looked 1n through the glass section and saw the 
accused and two prisoners of war sitting at the bar. 1he 01mer of the 
tavern, Mr. Parks, recognized Lowry and Torpey- and let tpem in. Upon 
entering, Lowry saw two more prisoners ot war. They were •sketching two 
wanen•. '!he accused was seated at the right of the two prisoners at the 
bar, and LoW17 and Torpey took seata at the bar to the right of the ac
cused, Lo1117 being seated beside the accused. The accused asked them what 
they were doing out of camp, to which Torpey gave a seeming~ satisfactoey 
explanation. Lowry saw on the bar in front.or the prisoners •several glasses1t 
11h1ch looked like •old fashioneds• and •there was liquid in the glasses"• 
Lo1117, 'When asked whether he meant by "old fashioned" a "whiskey glass", 
aniswered "Yes•. en the bar in .front of the accused as a •beer glass•, 
at least "it looked like beer", but Lowry did not see any foam on it. 
Lowry and Torpey while at the bar were served . two or three whiskeys and two 
or three beers. The accused paid for at least one round o! whiskies for 
Lowry and Torpey. The two prisoners seated at the' bar were served •several 
times•; liknise the accused was served •several times•. Lowr.Y' also testi
fied that the chief drinks sold at the tavern ware •beer and' whiskey", and 
further as follows : •Q. When they were served., everybody had a drink?• 
"A. '!hose at the bar"• •Q. The, were all eerved together?• "A• Yes, sir"• 
'!J:nrry and Torpey remained at the tavem two and one-half hours, and the 
accused and the prisoners were there during all of\ ithat time (R. 17-22). 

Private woltemate testified that upon the arrival ot Lieutenant 
Simpson and the armed guard at the t&vem, the accused asked Sergeant 
Culp 1.r he thought that he (the accused) was drunk, to which Culp did not 
arurnr. 1he accused then made isimilarinquiry of one of the ladies ar.d 
she said •she thought it would.be better if he le!t"• Woltemate saw soma 
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glasses in .front or the prisoners, containing liquid llhich was "amber or 
dark amber" of color. There was an empty glass in front·o.f the accused. 
The accused•s eyes •were sort or heavy" and •his speech -was rather thick, 
slurred" and •rather like a man that has false teeth that dan•t fit him. 
You couldn•t understand him" (R. 13-15). 

captain Marinello, the medical officer, testified that be called 
the accused three times on the telephone while the accused was at the 
tavem. The first time he called, about 3:00 p.m., the accused•s voice 
"sounded nom.al•,; the second time he called the accused "began to have some 
slurring 1n his voice•; and at the time of the third call, about 5:15 p.m., 
the accused's voice was "decidedly impaired•. He further testified that 
'When the accused retumed ·to the camp he looked "tight" and "his eyes sho11n• 
and "he made an effort to maintain himself, and his speech was not as usual" 
and "his mind was not any too active" (R. 25-.26). 

The accused testified that he drank two glaeses or port wine in 
the presence of the prisoners in the tavem, and added "I am not fond or 
wine". Mr. Parks, the owner or the tavern, testified th.at he served the 
accused several glasses of wine "three as close as I can fix it" (R. 60-68). 

Sta.ff Sergeant 1\f8.ll, a witness for the defense, when asked whether 
the prisoners were •drunk• when they were returned to the.stockade late in' 
the af'ternoon or 3 September 1943; evaded the question b7·replying "They 
were excited" (R. 43)• 

5. A aumma.ry of the evidence for the prosecut~on with respect to 
Specification 5 is included in the above summaries or the evidence with 
respect to Specifications 1 and 2. 

6. With respect to Specification 7, the evidence for the prosecution 
shows that Lieutell&nt colonel i::adeira, as a Staff Officer or the Third 
Service Command, had supervision over the accused. 'J.'1le accused together with 
captai.n Edgar F. Gallagher, the Executive O.fi'icer at the ca.mp, paid a visit 
to the office o! the Internal Securit, Division, in Baltimore, 1n August 
1943. As the,: were leaving that of!'ica, Colonel Madeira stopped the ac
cused ill the hallway and "explained to him that he and captain Gallagher 
should never both be a•7 from the camp at the same time as they ll'Elre the 
onq two or.ricers familiar 'With the camp, and as such one officer must re
main at all times, one of the two must remain"• In answer to the question 
n..as 7au.r comment intended as an order or was your remark intended as a 
Staff Officer's comment as to captain Houck•s conduct of his post?" 
Colo111l Madeira replied: "I would say 1 t was one and the same thing•. The 
evidence further shows that colonel Madeira was representing the Third Service 
Command and was carrying out the policy of that Command 'When he instructed 
the accused that both he and captain Gallagher should never be away from 
the camp at the same time (R. 7, 8, 9). 

Both the accused and captain Gallagher were absent from the camp 
for seTeral hours on the afternoon of 15 October.1943 (R. 27, 31, 33, 37, · 
39, 43). 

• 
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The accused ad.'llitted, in his testimony, that both ha and captain 
Gallagher ,rare away from tbe camp on 15 October 1943, from 2 :15 p.m. until 
after 5:00 p.m., they having left the camp and returned thereto by the 
back i;;ate, which was unguarded (R. 34, 71-73). 

?. The evidence fur the defense_includes testimoni of the accused 
that Pine Grove Internment camp 11 is run primarily for the use of intern
ment, for the internment of prisoners o! warn. The average prisoner 
remains two to three weeks. Certain equipnent has been installed at 
the camp to facilitate the procurement, from the prisoners, of military 
:infonnation for the use of the Military Intelligence Service. Such 
equipnent includes "one building 'With microphones, reproducing ma.chines, 
three sound proof rooms, also living quarters for various interrogators•. 
For assistance in obtaining military information from the prisoners, there 
is also .maintained at the camp "a permanent cadre of ten prisoners of.-.ar. 
These prisoners of war are certified by military intelligence and are 
sent in for that purpose. They are assigned as cooks, interpreters and 
so forth. 'lhese ten men remain in the camp and they are what is can
monly known as stool pigeons". The members of the cadre obtain informa
tion, and also "leadsn to other infonnation. It was considered important 
to keep the morale of the cadre •at the highest pitch". They received no extra 
-pay or rations. Any special privileges shown them within the compound 
"would give ·them away as to llhat their mission was"• All four of the 
prisoners ~no were taken to Deer Lodge Inn on 3 September 1943, were 
members ot the permanent cadre. ()le was a leader, one an interpreter, 
and the other two had been working on art work. The purpose in tald.ng 
the two artista to the Inn was to permit them to make s'-::etches of the 
nexterior and interior" of the Inn for use in -painting reproduction.a 
on the walls of the da.y room at the camp. The other prisoners were 
taken to the Inn for •the purpose of morale"• The accused also testi-
fied that at the Inn he drank two glasses ot wine and the prisoners 
drank soft drinks; that on lS October 1943, the accused and captain 
Gallagher were a'W&y from the camp on of!icial business; that he did not 
receive a.n order !ran colonel Madeira prohibiting him from leaving the 
camp unless captain Gallagher, the l::xecutive Officer, remained on duty 
at the camp; and that neither he nor colonel Madeira regarded the latter's 
statement as an order. The accused's version of ,mat Colonel Madeira 
said to him was as follows: •colonel Madeira said, 'Houck., you and Gal• 
lagher shouldn, t be do'Wil. here together in ;Balti.more'. Tb.at was the only 
thing he ever said" (R. 65-681 ?0-71, 73)• · 
/ 

Sergeant Michaelis, a defense witness,· testified that he saw the 
accused upon the latter's return to the camp after 5:00 p.m. on 3 September 
1943, and that, in his opinion, the accused 11was not drunk" (R. 47). 

Lieutenant S:unpson, who was originally called by the prosecu
tion to testify as to events llhich occurred on 15 October 1943, was re
called by the defense and asked whether the accused -was drunk or sober 
l'lben Lieutenant Simpson arrived with an anned 6uard at Deer Lodge Inn on 
3 September 1943. The witness replied that, in his opinion, the accused 
"was sober" (R. 51). 
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P;'ivate Culp, a witness for the defense and one of' the three 
enlisted men who constituted the armed guard 'that accompanied Lieutenant 
Simpson to the Inn on 3 September 1943, testified that he aa.w the accused 
at the Inn and that, in his opinion., the accused and the prisoners were 
sober. OD cross-examination, however, he admitted that the lights 1n the 
Inn •were very dim", and testified further as follows: •Q. Weren't the 
lights out?• •A.. I believe the one behind the{bar was lit"• "Q• Could 
you sea 1n all right?• "A. After we entered•.l- He further testi!ied 
that he did not notice that the prisoners took an;rthing with them when 
they left the tavern, but he did state that he eaw nothing in their 
bands - evidently referring to the sketches (R. 54-56). 

ffllHam u. Parks, a witness for the defense, testified that he 
owns and operates the Deer Lodge Inn. It d.s a tavern or roadhouse 11n 
serve wines, beers, and liquors and we operate as a restaurant more or less, 
night club"• The place has a juke box. The accused was •a .frequent 
customer" and a ngood customer"• ~ the afternoon the-accus~d brought 
the prisoners to the Inn the place 11as closed to the general public, but 
there were pnsent Mr. Parks' wife and a lfOIUn employee., and, of course, 
ur. Parks himself'. ilso, Private UnrrT and Sergeant Torpey arrived and 

were admitted. All drinks were served b1 Mr. }>arks himself'. He served 
three glasses ot "dark red" ~e to the accused and so.ft drinks on~ to 
the prisoners. 'l'he wine was served in a 2-ounee glass and the soft 
drinks were served in 9-ounce glasses. Two of' the prisoners made 
sketches of Yrs. Parks and ot various parta of the •interior" of the Inn. 
Mr. parks co~ not say whether any sketches of the "eXterior" ot the Inn 
118N made, but he did state., on cross-examfoation, ~hat the accused and 
the prisoners came into the Inn "11hen the,- got there•. This part of' h1a 
teat1mo?J1' contradicts the accusedta teat:imoey- that upon arriving at the 
Inn "w sat outside !or five to six minutes, "lhile they made a rough 
sketch of the exterior of the Lodge" (R. SB-64, 68). 

s. Specitication l alleges that the accused •did, on or about 3 
september 1943, knowingq and wrongtu].l.y take four (4) prisoners of war 
confined in the stockade at the Pine Grove Internment C&mp ***to a 
tavern kn01lll as the Deer Lodge Imi•. It is undisputed that the accused 
did 1n tact, on the date specified, remove four German prisoners of war 
from their place ot confinement in the stockade at the camp, and drive 
them in his private automobile to Deer Lodge Inn, where the;r remained 
for a considerable period of time 1n the compaey of' the proprietor; the 
proprietor's wife, two enlisted men and a 'WOman emplo1ee o! the tavern. 
It is also undisputed that, while the accused was himself' armed with a 
.45 calibre pistol at.rapped to hi.s right side, no other guard of any kind 
accompanied the accused and the prisoners. The onl.7 defense asserted b7 
the accused to 1ihe offerl$e charged in Specification l is that, as the 
Commanding Of.tioer ot the camp, he was·nauthorized" to effect the movement 
of' the prisoners complained o!. He points to no mtt.en authority' to 
eupport his assertion. OD the contrary-, the evidence clearly shows that 
war Depart.ment poliey prohibits the movement of prisoner$ of war except 

_(1) upon the direct order of the ProTost Marshal General, or (2)., if 
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within the Service Command, upon the order of the Service Commander 
himself, through one of his Sta.ff Officers., or (3), i.t on \fOrkiDg 
parties, by order of the camp Co.nmander and 11 '1.Ulder suitable guard". 

In an effort to give support to his assertion that be 'Irias •au
thori1ed" to take the prisoners to the tavern, the accused emphasized that 
all .four of the prisoners were members of a permanent cadre of ten men 
maintained at the camp by the Militar,y Intelligence Service to assist 
in obtaining military information from prisoners of war; that it was 
important to maintain the morale of the cadre •at the highest pitch" J 
that he, as camp Canmander, had an obligation to assist in morale 
build.mg and a considerable latitude within 'Which to do it; and that 
the object o! taking two of the prisoners (the "leader• and the •inter
preter") to the tavern was "the purpose of morale". The other two were 
taken, he asserted, to make sketches for use at the camp•. 

The evidence touching upon the alleged purposes of the trip to 
the ~vern is contradictory and unsatisfactory, and the court•• en
titled to conclude that the accused•s attempted explanation or the trip 
was a mere subterfuge. Even i.t it be assumed that the two prisoner
artists were engaged on a work detail authorizing their movement fran 
the camp, the inclusion of the leader and the interpreter !or "morale 
building" •a clearly unwarranted •. 

The shocking action ot the acCU8ed in mak1ng this trip, and 
in exposing the prisoners and himself' to the risks that were incident 
thereto, ..as clearly prejudic:1.&l to good order and milltar.Y discipline 
and conduct of a nature to bring discredit upon thJ military service•. 
The Board is o! the opinion, therefore, that the evidence 1a clearly suffi
cient to sustain the .finding of guilv o! Specification 1, in viola.tion 
of the 96th Article o.f war. 

9. Specification 2 alleges that the accused •did, on or about 3 
September 1943, at a tavern lmown as Deer Lodge Inn*** drink intoxi
cating liquor with four {4) priaoners o! war under h1a charge•. 'fue 
accused himself testified that., while at the tavern with the four 
prisoners, he drank two glasses of port wine. Mr. Parks, a de.feru:e wit,
ness, testified that the accused dra1* three glasses o:t port wine. No 
further evidence as to the drinking o! intoxicating liquor by- the ac
cused was necessary. There was in !act, however, conaiderable evidence 
from which the inference might have been drawn that the accused •s 
drinldng a much·stronger beverage than port wine. 

With respect to the drinks consumed by the prisoners., the evi
dence is conf'licting. There is evidence that at least tlfO of the . 
prisoners .were served "several times"; that they were drink1ng out 01' 
"old fashioned glasses", it being explained that by that term was meant 
ttwhiske7 glasses"; that the prisoners and the othersat. the bar 11'8re all 
served at the same time when new rounds of drinks were ordered; and 
that When the prisoners were returned to the stockade they were "ex
cited", this being the answer given b7 a defense witness when asked, 
on crossa-examination, 'Whether the prisoners Wf:re "~"• On the other 
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hand, there was evidence !or the defense that the prisoners were served 
on~ soft drinks. The court was entitled to believe only such witnesses 
as it chose, it might have found either -way on the question as to whether 
the prisoners drank intoxicating liquors. There is evidence su.t'f'ieient 
to support a finding by the court that., beyond a reasonable doubt., the 
prisoners as well as the accused were drinking intoxicating liquor on 
the occasion in question. 

'!be Board is or the opinion., therefore., that the evidence ia 
sufficient to sustain the find::lng of guilty of Specification 2., 1n 
Tiola.tion of the 96th Article of war. 

10. Speci.f'ication 5 alleges that the accused "did., on or about 3 
Sepwm.ber 1943, wrongfully' and in derogation of hia duties as Comm.and::lng 
Officer of Pine Grove Inwrnment camp*** absent himself from said camp 
during dutq hours on a mission other than for the government.• The cir
cumstances under which the accused. was absent from the camp on the after
noon or 3 September 1943, have been already reviewed in this opinion. It . 
bas not been contended by the accused that the hours he spent at the 
tavern during the afternoon in question were not •duty- hours" or that he 
was "off duty"" during those hours. en the contrary the nature or the de
fense asserted by him under Speci.f'ication l required him to represent 
that he was on duv during those hours. On the evidence preaented it muat, 
therefore., be interred that the accused was absent !ran the camp during 
dut;y hours. Thia leans tor determination only the issue as to whether 
the accused was •on a mission other than :tor the gove~ent•. As in
dicated above., the Board 1a ot the opinion that the court ,ras entitled 
to conclude that the trip•• in no sense bona fide, but that the ac
eused•s attempted explanation was a mere subterfuge. '!hat the court did 
so conclude is indicated by- its .i'indillg the accus·ed 6'Uilty o!. Speeiti
cation. 5. _The evidence consequentlJ' ia clear~ sufficient to sustain tht 
finding of guilty or Specification 5, 1n violation ot the 96th Article 
or ~r. · 

ll. Specification 7 alleges that the·accused •having received 
a lawful order from Lt. colonel cra-.tord c. Madeira * ** did * * * on or 
about 15 October 1943, !ail to obey the same•. The accused does not de!l1' 
that Colonel Madeira spoke to him in Baltimore on the occasion mentioned 
in colonel Madeira's testimo!l1', but he disagrees with colonel Madeira on 
two points., name~ (1) the exact words which were spoken., and (2} lrhether 
such words were intended as an order. On both ot these points the 
court was entitled to accept., and apparentlJ' did accept., the version 
given b;r Colonel Maderia. '!he authorit:' o:t Colonel Madeira to give the 
order has not been questioned. On the contrary., the accused, when asked 
whether he recognized colonel Madeira•s authority., repliedz •I would 
accept it as coming fran Internal Securit;y". Acceptin.i Colonel Madeira•s 
account of the statement made by him to the accused., as quoted :1D para-
graph 6 of this opinion., there can be no doubt that such statement. · 
amounted to an order. It •s mandatory in its terma. It must have been 
so tlilderatood by- the accused., who., it is to be observed, had had several 
years o.i' service., both as an enlisted :man and as an officer. Moreover, 
the evidence ehon th.a\ the order was giTen in furtherance of the_p,llc;r.. 
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o! the Service Command and -.a,3 one which could easily have been obayed. 
It is undisputed that the order -.as disobeyed. The Board is or the 
opinion, therefore, that the evidence is clearly sufficient to sustain 
the finding o! guilty of Specification 7, in violation of the 96th 
.lrt.icle or war. 

12. The records of the Office of The Adjutant General ahow that 
the accused was born 27 November 1894; that hens a member of' the 
Maryland National Guard £ran 23 .A.ugust 19ll, until 12 April 1917, imd f'ran 
; March 1920 until 2 January 1929, rising in that service f'ran the rank 
of private to the rank of capt.a.in; that he served as a member of the 115th 
Infantr,r from 12 April 191? until 10 March 1919, and was commissioned a 
second lieutenant 26 August 1918; th.a~ he held a commission {rank not 
stated) in the Officers Reserve Corps from 1 February 1927 i.mtil that 
appointment terminated 2 January 1929; that he was a captain in the National 
Guard Reserve i'rom 2 January 1929 until 1 May 1934; and that he was com
missioned a captain in the Army of the United States 15 September 1942., 
entering upon active duty 8 October 1942. No previous convictions are 
shown. 

13. The court was legally cOJlBt.ituted. No errors injuriousl¥ 
affecting the substantial rights of the accused were.committed during 
the trial. In the opinion of the Board of Review the record of triJll 
1• legally sufficient to support the findings or guilty o! th~ Chart;• 
aDd ot Specifications l., 2, 5 and 7 thereunder, and legally sufficient 
to support the sentence and to ,,arrant confirmation thereof. A Hntenee 
o! dismissal 1s authorized upon conviction·or a violation o! utiele o! 
war 96. 
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SPJGN 
CM 247878 

1st Ind. 

War Department, J .A.G.O • ., - To the Secretary of :'Tar. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Captain John F.'Houck (0-236032), Corps of Military Police. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient.to support the :findings and 
sentence as approved by the reviewing authority and.legally suffi
cient to wa?Tant confirmation thereof. I recommend that the sen
tence as approved by the reviewing authority be confinned and 
ordered executed. 
I 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President :for his action,· and a f'onn of 
Executive action designed to carry into ,effect the 1bregoing recom
mendation, should such action meet w1 th approval. 

\ 

~ .~.~a-- e-

Myron c. Cramer, 
Maj or General, 

The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

. sig. Sec. of' War. 
Incl-3 - Form ofExecutive 

action. 

(Sentence as approved by- reviewing authority confirmed. 
G.C.M.O. 206, 26 May 1944) 
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---------------

WAR DEPART'.il'.ENT 
Army Service Forces . 

In the Office ot The Judge Advocate General 
• Washington, D. c. (71) 

SPJGQ 
•9 FEB 1844CM 247915 

UNITED STATES ) CAMP ROBERTS, CALIFORNIJ. 
) 

v. ) Trial by G.c.:u:., convened at 
) Camp Roberts, Cal.1.tornia, 3 

Second Lieutenant J. RUSSELL) JanU&Z7 19"4. Dismissal. 
SAGE (0-ll7 5302), Field Ar- ) 
tillery. ) 

OPINION ot the BOARD.OF P.EV.IE'N 
ROUNIS., flliPBUF.N and FREDERICK., Judge Advocates 

1. The record oft.rial in the case of the officer aa.d above baa 
been examined by the Board of Review and the Board submits this, its 
opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications, 

CHARGE I: Violation of the 95th Article of war. 

Specification: In that Second Lieutenant J. Russell Sage, 
Headquarters & Headquarters Battery, 11th Field Ar-· 
tillery 1'raining Regiment., Camp Roberts, California, 
did, at Martinez, Calitornia, on or about 13 Septem
ber 1943., with intent to defraud wrongfully and un
lawfully '"18.k:e and utter to Bank of Martinez, Martinez, 
Calitornia, a certain check, in words and figures as 
follows, to-wit: 

Martinez, California, 9-13 1943 

Cash Pay to the order ot 

BANK OF MARTINEZ 
MARTINEZ, CALIFORNIA t:20.00 

Ill Twenty - - - - - - - - - - - - - - and --1!2_ -Dollars- . 100...
fj Value received, and charge to account of 

+:> 
Ill 
;::1 To 1st Natl of Portland )

0 Medford Oregon ) /s/ J. RUSSELL.SAGE 
Camp White Branch 2nd Lt., FA 0-ll75.302• . 

and by means thereof, aid fraudulently obtain from Bank~ 
Martin~z., Martinez, California, twenty dollars and no oenta 
(t,20.00), he the said Second Lieutenant J. RUSSELL SlOB:, t:hen. 
well knowing that he did not have and .not intending that he 
should have suff'icient funds in the First National Banko! 
Portland, Oregon for the payment of said check. 
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CHARGE II: Violation of the 96th Article or war. 

Specifications 1, 21 3 and 4 are identical with the Speci
fication under Charge I appearine·above, with the 
exception of the time, place, a.~ount of the check 
drawn and the payee or person alleged to have been 
defrauded, which details are as follows: 

Payee 
Date Place Amount (Person Defrauded) 

Spec.l: October 2.3, 1943 San Luis Obispo., Cal. t25.00 Anderson Hotel 
(J.L. Anderson) 

Spec.2: October 24, 1943 San Luis Obispo, Cal. 25.00 Anderson Hotel 
(J.L. Anderson) 

Spec.J: November 8, 1943 San Luis Obispo, Cal. 46.20 Anderson Hotel 
(J.L. Anderson) 

Spec.4: November 8., 1943 San Luis Obispo, Cal. 5.00 Anderson Hotel 
(J.L•. Anderson) 

He pleaded not guilty to and was found guilty of· all the Charges and Speci
fications, No evidence of a:rr;r previous conviction was submitted. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of War 48. 

J. -The competent evidence for the prosecution in support of Charge I 
and its Specification shows that on 1.3 September 1943 accused identified 
himseJ.t at the Bank of Martinez., Martinez, California, and asked that bank 
to caf:ih a check or draft in the sum of $20. He was supplied with a blank 
form of customer's draft which the accused filled out in the sum of $20 · 
naming as drawee the First National Bank of Portland., Medford, Oregon, 
presentea it for payment to the Bank of Martinez who cashed .1t. When the 
check was presented at the First National Bank.of Portland, Medford, Oregon, 

· payment was refused for the reason noted upon the draf't, _viz, •Account 
Close~•. ·when the check was returned the vice president ot the Bank of 
Martinez was unable to contact the accused even as late as 20 October 1943. 
On 4 November 1943., the Bank or Martinez n.s reimbursed in 1'ull by the 

_accused in the sum of $20 (Pros. Exs. 4, B, C). 

"?.'ith reference to Charge II and its Speci!ications, Harold n. Spillers, 
the acting manager of the Anderson Hotel, San Luis Obispo, testi!ied by 
deposition (Ex.D) that J. L. Anderson was the owner of the Anderson Hotel. 
On 23 October 1943 and 24 October 1943 the accused personally presented to 
a clerk of the hotel his checks in the sums ot $25 each, drawn upon tha 
First National Bank of Portland, Med.tord, Oregon, payable to the .Anderson 
Hotel, who, upon accused's request cashed them. On 8 November the accused, 
in a similar manner, had this hotel cash an additional check drawn on the 
same bank in the amount of $5. On the same date, 8 November 1943, the 
accused •owed the hotel $40 to cover bad. checks he had previously cashed., 
and $6. 20 for the hotel room of a friend•. Accordingly, on that date he 
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made pa,-ent ot this indebtedness to the hotel b7 means ot a check in 
th3 sum ot $46.20, payable to .Anderson Hotel, s1'ne4 b7 the accused and 
.drami on the same drawee bank. On or about the 6th or 7th of November 
1943, · the accused had paid $50 in cash to the- hotel •to cover bad checks 
owed the hotel• (p.l, Pros. Eu, D, E, F,-H, J). 

1'he tour c~ks described above were. presented for p~nt and paymsnt 
waa refused. The cheoks were returned marked •Account Closed•. 

! •• 

BT st.ipulatiUM .ccused &dmitted
• 

that he made and signed the tour 
_checks describedJ that he received value in a:changa tor'the checks f'rm 
the .Anderson HotelJ and that all checks were returned. b7 tha First National 
Bank of Portland. marked •.Account Closed• (Pros._ Ez:s •. E, F, o, H, I, J, X:). 

Ki-. Phelan Ben!'ord, an-o:C:til)!al representing the First National Bank 
cl Portlazld, ~d, Oregon, and having custoq ot the books o.t aocount 
tor that bank, tesilliad by- deposition (Pros. Ex. L) that the reoord9 

.ot that bank, coneernil'lg the accused•a checld.ng account, showed that the 
accused. opened his account on 8 Janwa.ry 1943 and because ot the :tact 
that he had withdrawn all. o.t his funds in that account. on 2 .A.ugw,t. 194.3, 

the bank closed the account. The balance on deposit, in the accused•s 
account upon. the !olloring dates were as tollcnrsa 

25 Febru&17 i943. $ 1.52 
25 March s.30 
25 J.pril 1.33 
25 Kq · 15.43 

· 25 June 12.25 · 
25 ·Jul.3' 12.25 
2 August o.oo 

Xhs accused ns not not.itied ot the closing ot the account other than b7 
tha w:JHng o.t the monthly statement. The witneee ,ras unable to sq 
't.hether the statement. was mailed. or ~ot &!ter 2 .A.ugu.st 1943 (p. 4, Pros. 
Elt. !,) • At no time did the accused request that the aocount be closed 
(p. s). . . . 

Charles L •. Newland, the.assistant manager ot the same bank also testi
fied b7 deposition (Pros. Elt. N) that the accused made no request to close 
his account with that bank and that he knn o! no notice having been given 
to the accused, that his account had been closed b7 the bank. The bank, 
however, closed the account (on August 2 1943) because there was a $.25 
overdr&!t b7 reason o! a service charge imposed b7 the bank. Upon numerous 
occasions after closing.the account, accused•s checks, or possibly the 
same check, were· presented !or p~nt and returned. On 2 July 1943, 
accused deposited.$60 in the account by- means ot a telegraphic money order. 

I 

- .3 -

http:Janwa.ry
http:checld.ng


(74) 

On 5 November 1943 tha bank received a telegraphic mona7 order for the SWII. 

o:t $60 to be·cred.ited to the account 01' accused. The bank, however, did 
not place this amount to the credit of accused, but returned $59.90 o! 
that mcn97 by iss~g its Cashier's Check to the order.of the accused 1n 
that sum. and mailing the check to.the accused. The check has not been 
cashed by aey:one and the accused,claims that he never received it (p. 
4-5; Pros. Ex. N). 

It was stipulated on 29 ;December 1943 that the accused had made com
plete restitution to the Bank of Martinez,.Martinez, cal.ifornia, and that 
restitution "wili have been made on all the other checks involved on or 
before the date of trial of this action• (Pros. Ex. O). 

4. The accused, after having been duly warned of his rights, elected 
to be sworn and testified (R. 25). He is 31 years o! age. In civilian· life 
he was a District Manager of ctrculation o:t the Omaha World Herald for a 
period of 15 years. For the year prior to entering the J:rrrq, ha was a 
route salesman for the Norwich Pha.rmical CompSJ\Y. He is married. He was 
inducted into the Array 1n April o! 1942; was commissioned a second lieu
tenant on 24 December 1942J and was assigned to the 91st Division at Camp 
White., Oregon on 7 Janu.arr 1943. On 8 June 194.3 he was assigned to the 
Port of Dnbarkation at Fort Mason, California. On 12 October 1943 he was 
transferred to Camp Roberts., Calltornia. While at Camp 'White, in January 
1943, he opened a checking account with the First National. Bank 01' Portland, 
at Medford., Oregon, and arranged for his pa:y checks to be sent by the 
Fina.nee Of'fica. direct to that bank (R. 27). He introduced in evidence 
his deposit book and duplicate vouchers showing the deposits made by the 
Finance Office (R. 28., :cer.·Ex. l) indicating that this procedure was 
followed monthly until and incl~ the deposit of his pay of l June 194.3. 
The deposit book shows an additional deposit on 8 June 1943 of $50 upon 
which date he left Camp lt'hite. On l July 1943 he telegraphed $60 to the 
bank for deposit in that account (R. 30; Def. Ex. 2). He admitted that 
he had received his bank statements showing the status of his account each 
month until the month of June., but he had not received 8J\Y stata'll8nt since 
that time. The last one received was the May statement. -He did not 
receive any notice that his account had been closed at an:, ti.ms (R. 31, 44). 

He claimed that he had no intention of defrauding the Bank or Martinez; 
that at the time he gave the Bank of Martinez his cheek for $20 he thought 
he had money in the Medford, Oregon bank to cover ~t; and that immediately 
upon learning that the check had been dishonored he wired the Banko! 
Martinez in full reimbursement on 4 Noyember 194'.3 (R. )lJ Def. Ex • .3) •. 

On the same day, 4 November 1943, · knOWing that mhad al.so given the 
Anderson Hotel two checks on the same aceol.Ult, he wired $60 to the First 
National Bank of Portland to cover these checks (P.. 32-.33; Def. Ex. 4) 
togethP.r with a request that that bank send him a statement of his account 
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(R. 33). He never received the statement (R. 33). 1'.'hen he learned tr:at 
his checl.s drawn on foe First National Bank of Portland had been returned 
unpaid and marked lfaccount closed'f in spite of the t-60 sent he sent 
num3rous wires to the bank requesting advice on the disposition made of 
his money (R. 35; J.~f. Ex. 5 to 11). As yet he has never received hi~ 
$60 which, he j_s informed, is now in the form of a cashier's check 
mailed to him by the bank on 10 November 1943, but which cannot be 
located (R. 43). ThJ checks involved in the subject case have all been 
p.ud by him (R. 43). He stated that when he gave the checks forl"..ine 
the basis of the action he thought he had sufficient funds in the bank 
upon which they were drawn to cover them, othenti.se he ~~ould not have 
issued the checks (R. 43). He had no intention to defraud the !)ayees 
of the checks (R. 44). 

On cross-examination he admitted that after June l, 1943 his 
pay was paid directly to him and was not deposited in his bank by the 
Finance Department (R. 44); that the only de;ozits he made after that 
date were t50 on 8 June 1943; $.40 later that month., ~:60 in July., and f60 
on 4 November 1943. He could not explain his reason fer wirir1-t; the f60 in 
July nor remember what checks, if any, were drawn on that ~;·60 (P.. 47., 56). 
He refused to answer whether he had crawn ~hecks upon the Q60 wired to 
his bank on 4 November 1943 in addition to thos~ totalir.g !51.20 given to 
the Anderson Hotel on 8 November 1943 (basis of Specs. 3 ar.d 4) giving as 
his reason that his answer might incriminate him (R. 50-51). 

While he was at "Camp White he receivad his bank st.atements monthly 
through the mail (R. 51) but received none after June (R. 53). He could 
not rememi::>er what transactions he had with his bank thereafter other than 
those related (R. 55., 57). He kept a record of his account until October 
but not thereafter (R. 54). At the time he gave the Anderson Hotel the two 
checks for ~25 each (23., 24 October 1943) he thought he had sufficient 
funds in deposit with the dr~wee bank to cover them but didn't lmow that 
he was mis ta.ken until November. He paid the hotel f,50 in cash and the 
remainder by check to ~cover all of the checks that.I had given them there• 
(R. 61). 

5. It was clearly shown by the evidence and adinitted by the accused,, 
that on the five occasions specified he gave his check., drawn upon the 
First National Bank of Portland., Medford, Oregon, in exchange for cash 
or other consideration, which checks when presented in due course were 
returned by that bank unpaid and ~arked •account closed". The only issue 
in the case is whether or not the accused lmew or should have !mown at the 
time of giving the checks in question that he did not have, or would not 
have., sufficient funds on deposit with that bank to meet the checks when 
presented. If he lmew that such was the case, then the court may properly 
infer that he intended to defraud the Martinez Bank and J. L. Anderson, 
owner of the Anderson Hotel. 
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It was clearly shown that during the i'irst six months ot 1943 the 
accused received his bank statements. These statements showed that at the 
end oi' each month his account averaged a balance or $8.02. His balance on 
25 June 1943, after he had discontinued having his pay cheek deposited 
in that acaount !or him by the Finance Department, was $12.25. On 25 July 
his balance remained the same. This conclusively showed the deposit he 
made or $60 on 2 July 1943 was withdrawn by checks, even though the accused 
could not remember whether he had drawn on this t60 or not. His testi
mony in this regard is unbelievable - he could remember the deposit made 
by telegram but said he could not remember why he had to use such an un
usual ·method oi' deposit nor it he had drawn on it. He adndtted that he 
made no further deposits until he endeavored to make one by telegram on 
4 Novem.Qer 1943. Notwithstanding these facts he issued his cheek !or $20 
in September (Charge I) and two additional cheeks o:! $25 each, on OCtober 
2Jrd and 24th (Spec. l and 2 of Charge II) - a total. or $70 - on an 
account:, the average •end-of-the-month balance• o! which was $8.02. The 
conclusion is inescapable that he must have known that the checks given. 
under such circumstances were worthless. The court was justified 1n its 
!indings ~! guilty or these three Speeii'ioations and .accordingly or the 
Charges.· 

As to Specification 3 and 4, howeTer, there appears the. additional. 
!act that the accused attempted to deposit $60 on 4 Noveni)er 1943 which 
was only a· few days betore he gave his two · checks totalling $51. 50 to the 
hotel. If this attempted deposit was intended by the accused to be used 
!or the purpose or meeting these checks when presented and the bank 

· refused to accept the deposit and therea!ter !or that reascn refused 
payment of the cheeks, then there could not. have been &:D.'1' intent cm the 

. part or t.he accused to detraud the hotel, unless, o! course, he also knew,. 
that that would happen - which is extremely unlikely. This additional. 
fact (:the !,ttempted deposit) is destroyed as a factor in !ave»;" o! the· 
accused if his attempted deposit was for sane o~er purpose which if 
carrbd out would so deplete the $60 as to. uhaust it or rtlduce ·it below ·· 
the amount required to meet the checks in question. · On direct exam1n&tion 
(R~ 32-33) the accused testified that he. wired the $60 to the ba.nlc in order· 
to meet the two $25 checks givan to the hotel in Oetober. It this 1rGre 
true then the $60 would have been reduee4 to $10 by the payment o:t t~se 
cheeks and there would not have. been sut!icient funds on hand with which 
to make payment or the checks of 8 .November even it the bank had accepted 
the pro:terred deposit. It therefore follows that ~cused must have known 

·· the checks nre worthless• 
• 

On cross-examination the accused claimed that when he paid the hotel 
i50 1n cash on 6 or 7 November he did so in payment of previous bad checks 
{presumably the two checks !orming the basis o! Speci!ications 2. and"3 of· 
Char~e II) a.nd that his payment on 8 November 1943 o:t $46. 50 was in !ull 
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' for all remaining bad cheeks in the hands or the hotel {'including a bill 
tor $6.50) and his check in that amount wa.s., in his mind., good because ot 
the attempted telegraphic deposit of November 4th. It was not clear from 
the evidenc~ whether or not the $50 paid by the accused on November 6 or 7 
was in payment·or the two $25 checks involved-in Specifications land 2. 
An examination or their endorsements shows that they were still in transit 
on th&t date and therefore probably were not included in the attempted 
settlement with the hotel. The stipulation (Ex. o) dated 29 December 1943 
to the et!ect that all of the checks other than the one given to the 
Banko! Martinez· (already satisfied) won.ld be made_good prior to trial., 
clearly" indicates that on that date these two checks of $25 each remained 
unpaid. . 

It therefore follows that the evilience was legally sufficient to 
support the findings of guilty of all of the Specif'ications and Charges. 

As a matter of law accused is properly chargeable w,ith knowledge ~ 

of the status or his bank account and 1'hen he cashes a check he impliedly 
represents that there is or will be sufficient funds on deposit or on 
credit with the bank upon which the check is, d,rmm with which to meet 
payment. As a defense he may endeavor·to explain an error or mistake 
or show that he had good reason to believe such was the· case when he 
gave the check. The court may or may not believe him depending upon 
the circumstances of each case. In the subject case., as shown above., 
the court could accept the accused's own story as told on· direct exam
ination and properly conclude that he knew he was issuing worthless checks 
at~· time alleged. See CM 2.36070 Wanner; CM 202601., S~rti. 

The giving of worthless checks for cash by an officer has been held 
to constitute.a violation of either the 95th or the 96th Article o! War 
or both CM 202601; (19.35); CM 224286 (191,2); CM 2455(1'/ (l943)J CM 236069 
(1943). 

6. The records of the Adjutant General show the accused to be 34 
years o! age. A!ter g;raduating !ram high school in 19.30 he was employed 
for ten years as a district manager in the circulation department of the 
()naha World Herald supervising 40 newspaper carriers•. From November 1940 
until he entered the service in April 1942 he was engaged in the adver
tising business for himself in Des Moines., Iowa. He was discharged from 
enlisted status 23 December 1942 and on the following day was appointed 
second.lieutenant., Field .Artillery, He was assigned to the 91st Infantry 
Division., Ca'Up Vlhite, Oregon, 7 January 1943. 

7~ The court was legally constituted. No errors injuriously" affect
ing the substantial rights of accused were committed during the trial. 
In the opinion of the Board or Review the record of trial is legally suf!i
cient·to support the findings of guilty and the sentence and to warrant 
confirmation thereof. Dismissal is aui 1orized upon conviction of a violation 

• 
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o! Article or war 96 and. mandator;r upon conTiction of a violation oi 
Article of War 95. 

Judg«! Advocate 

Judge Advocate 

Judge Advocate 

• 
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1st Ind. 

War Department, J .A.G.o., 21 FEB 1944 - To th~ Secretary of ~·;ar. 

1. Herewith transmitted for .the action of the .President are 
the record of tri.a.l. and the opinion 0£ the Beard of Review in the 
case of Secon:i Lieutenant J. Russell Sage {0-1175302), Field Artillery. 

2. I ccncur in the opµiion of the Boa.rd of Review that the 
record of trial is legally sufficient to support the findings of 
guilty of all the Chs.rges and Specifications and the sentence an::i 
to warrant confirmation 'of the sentence. I recommend that the sen
tence be confinned and carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect. the recommendation 
hereinabove made, should sucjl action meet with approval. 

~~,·-~' 
Myron c. Cramer, 
~jo,r General, 

3 I.ncls. The Judge Advocate General. 
1 - Record of trial 
2 - Dft. ltr. for sig. s/w
3 - Form of Executive action 

{Sentence confirmed. G.C.M.O. 166, 11 Apr 1944} 
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WAR DEP.ARTME?JT 

_ J:rrrr:r Se~ce Forces 
In the O.ff'ice of The Judge Advocate General 

Washington, D.C. 

SPJGN. 
CM 248031 

2 6 F£8 1944 
) .ARMY AIR FORCES WESTERN 

UNITED STATES ) MHNICAL TRAINING COMMAND 
) 

v. Trial by G.C.M., convened at ~ Imrry Field, Colorado, 28 and 
Second Lieutenant JOHN H. ) ';$ December 1943. Dismissal, 
RAQUET (0-564104), Air ) total forfeitures and confine
Corps. ) ment !or three (3) years. 

OPINION of the BOA.RD OF REVIEW . 
-LIFSCOMB, SLEEnR and GOLIEN, Judge Advocates 

1. The Board ot Review has examined the record ot trial in the 
case of the o.tticer DaJlled above and subnite this, its opinion, to The 
Judge Advocate General. · 

2. The accused ns tried upon the following Charges and Specifi-
cations: , 

CHAllGE I: Violation of the 95th Article ot War. 

Speci..fication 1: In that Second Lieutenant John H. · 
Raquet, Arrrq Air Forces Officer Replacement· · 
Pool, dl.d, at Denver, Colorado on or about 19 
October 1943, with intent to~d•eeive, wrong
fu.lly and unla1'tul.ly, make and utter, to 
Hellesen Motors, 1278 Lincoln Street, Denver, 
Colorado, a certain check in words an:l figures 
as follows, to wit: · 

. ' 

Southern Conmercial Savings No.-----

' St. I.pub I Miss:>m October 19 1943· 
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Pay to. the' 
order of__....;;.;;.He=ll=e-=-s.=en __ ____ ______. M""'oto rs...__ $339 .90/100 

-~T=M=ee~Hun==dr~e~d-T-hi.r=·~t_y_N_~=e~an_d_9_0-/=lOO__~~llars 

By John H. Raguet 

Address 1553 Clarkson St 

and by means thereof, did fraudulently obtain from 
Hellesen Motors, one 1941 Desota Sedan Automobile 
o! the value of about $1,395, He, the said Second 
Li"81ltenant John H. Raquet, then, well-knowing that 
he did not have and not intending that he should 
have su!!icient .t'unds in the Southern Colllllercial 
Savings Bank, St. Louis, Missouri, for the payment 
o! said check. · 

Spec:1.fication 2: (Finding of not guilty.) 

. Specitication 3 a Same form as Speci!ieation l, but 
alleging check drawn on same bank, dated 12 
November 1943, payable to order of and made and 
uttered to Cosmopolitan Hotel, Denver, Colorado,
and .f'raa.dulEllt:cy' obtaining thereby $20. , 

Spec1ticat1on 4: Same form as Specification l, but 
alleging check drawn on sane bank, dated l.'.3 
November 1943, payable to order of and made and 
utter~ to Cosmopolitan Hotel., Denver, Colorado., 
and 1'raudulently obtaining thereby $20. 

Speci4cation 5~ Same '!orm as Speci!ication l, but 
alleging check drawn on same bank, dated l.'.3 
November 19/J, payable to order of and made and 
uttered to Cosmopolitan Hotel., Denver, Colorado, 
and 1'raudo.lently obtaining the reby $10. 

· CHARGI II: Violation of the 96th Arttcle of War. 

Speci.tloationi In that Second Lieutenant John H. 
· Raquet, Army .Air Forces Officer Replacement 

Pool, nth intent to defraud CoI!Jllercial Credit 
Plan Industrial Bank, did, at Denver, Colorado., 
on or about 23 October 1943,unlawfully pretend 
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to Contnercial Credit Plan Industrial Bank that 
the only debt or liability he the said .John H. 
Raquet had was one to tho Gross Finance Company 
on his De Soto sedan for the sum of $820.00, well 
lmowing th~t said pretences were false am by means 
thereof did fraudulently obtain from the Commercial 
Credit Plan Industrial. Bank the sum of Four Hundred 
($400.00) Dollars in money of the United States. 

He pleaded not guilty to and was found guilty of all Charges and Speci
fications, except Specification 2, Charge :t:, of which_·he was found not 
guilty. Ha was sentenced to be disnissed the service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard 
labor at such place as the reviewing.authority might direct for three 
years. The reviewing authority approved the sentence and forwarded 
the record of trial for action ~der Article of War 48•. 

3. Concerning Specification l, Charge I, and· the Specification, 
Charge n-., the evidence for th~ prosecution shows that on 1 October 
1943 the accused executed his note to the First Industrial Bank1 of 
Denver., Colorado, evidencing an indebtedness., incurred-on that date., 
of ·$.300, which he still owed, in its entirety, on 23 October 1943 
(R. 3?-:39) • 

. ' 
In the meantime, on 19 October 1943, he purchased an automobile 

from Hellesen Motors, Denver, Colorado, executing a mortgage thareon 
to secure his note for $820, payable to Gross Finance Company, which, 
to that extent, financed the purchase, in .further consideration of which 
the accused gave to Hellesen Motors his personal· check for $339.90, 

.. drawn on the Southern Commercial and Savings Bank, St. Louis, Missouri. 
When this '*edc was presented to the drawee bank there were insufficient 
.tunds in the accused's account there to pay it so it was returned un
paid (R. 24-35; Exs. 7, 14, 15). 

, On 23 October 1943, while _his $300 indebtedness to thE! First 
Industrial Bank of Denve.r, Colorado, was still outstanding, the accused 
applied to the Commercial Credit Plan Industrial Bank, Denver, Colorado., 
for a $400 loan, which he obtained o~ after executing a written .finan
cial statement for the recited_ purpose of sho-wing his ability to repay 
11and inducing Connnercial Credit Plan Incorporated to make said loan". 
T~e statement, which purports to be a f'u.ll, complete and correct list 
of all of the accused's debts and liabilities, shows only one., viz., 
"Gross Finance - Mortgage on Car - $820.0011 • Mr. Dwight L. Nelson, the 
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officer manager handling the a~cused's application, testified that he 
relied on this financial statement in making the loan, which was con
summated after banking hours on Saturday, 23 October 1943, by the de
livery of a check payable to the accused, drawn on the Coo~ercial 
Credit Plan• s bank account ri th the First National Bank of Denve1·. 

The following Monday morning, about 9:30 - prior to the 
10 o'clock opening hour ·of Denver banks - Mr. Nelson telephoned the 
accused. "I called him", the officer manager testii1ed, 

"and told him there were certain things about. the 
statement he had ma.de to us that had not checked 
out, and I didn't want him t.o put the check through. 
I wanted him to come in and see me as soon as he 
could, or oometime during that day before depositing 
the check. ·He than told me that he had just returned 
from the bank, and :r said, '¥fell, you had better go 
back and try to get it back.• And he said, •I.don't 
know if I can or not.' And I said, 'Go back and· 
checlc on it and see me, or at least see me sometime ' 
during the da;y as to your efforts. 1 I heard nothing 
from him that day.n 

Subsequent to this conversation, at about five minutes after 10 o'clock 
that same morning, the accused cashed the c~ck at the Colorado National 
Bank, 'Where he purchased, out of the proceeds, a bank money order for· 
i.340 payable to too Southern Conmerce and Savings Bank, St. Louis, 
Missouri. The Conmercial. Credit Plan's bank pro~ stopped payment 
on its check to the accused; consequently, when it. reached the drawee 
bank (The First National), payment was refused. Acceding, however, 
to the Colorado national I s demands, the Conmercial Credit Plan I s · · 
bank took a new financial statement and a new note from the accused 
and issued - and procured his indorsement on - another check for $400 
with which it redeemed its original $400 check, on which payment had 
been stopped (R. 40-58; Exs. 9-12). 

4. Concerning Specification 1, Charge ·I, and the Specification, 
Charge II, the evidence for the defense shows that on 20 October 1943, 
the accused requested~ Hellesen, the owner o! Hellesan Motors, to 
hold for a few days the $339.90 check, which the accused had given to 
Hellesen Motors on the previous day - 19 October 1943 - in -part pay
ment for his car. Hellesen replied that he could not, that sucb.•a 
transaction would not conform to the rules and regulations of the 
Fe':ieral Government in such cases~ He told the accused, however, th.at 
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he 1110uld put the check through under slow procedure~ llhich 110uld give 
him ~me time. Hellesen then "put the check through" the Moffat County 
State Bank, Craig, Colorado., and a few days later the accused showed 
HelleSJ3n a deposit slip indicating that $340 had been deposited in the 
accused I s cha eking account in the bank on which the $3.YJ.90. check was 
drawn. A duplicate deposit slip issued by Southern Comnercial and 
Savings Bank, St. Icuis., shows that on 26 October 1~3 the accused's 
account there was credited with a deposit of $.340 (Exs. c., D, E). 

5. Concerning Specification 1., Charge I, and the Specification., 
Charge II, the accused testified ·that on approximately 10 October 1~43 
he opened a checking account 1n the Southem Commercial and Savings 
Bank, St. !Puis, with an initial deposit of $750. Since then, he 
estimated., as of the date of his t,rial., between $1600 and $1700 had 
cleared through this account. On 19 October 1943., believing that his 
fiancee., Miss Ruth Ann Zentner of St. Icuis., had arranged - or wou1d 
arrange - to comply with his request, made tm days before, to deposit 
$500 in his St. Icuis account, he had given Hellesen Motors his check 
:tor $3.39.90 in part payment for tm car llhich he purchased on that date. 
Several hours later Miss Zentner in:t'ormed him - via long di.stance tele
phone - that she was unable to get the mone;r. (Yi.as Zentner was emplo:yed 
by' her father who owned a chain of restaurants. •nie matter of the n>ney 
doesn't enter into it•, asserted the accused on cross-examination., •I 
mean", he added, by lla::f ~t explanation., •the $.500.00 doesn't mean mueh 
to her•). The foll~ morning - :20 October 1943 - he told Helleeen 
he bad been expecting Miss Zentner to put some monq in the account., 
llybich hadn't gone through at that time and that the money wouldn't 
be there until the .first of the month * * *• Tb.cV,atUl had the title•, 
his testimoey continues, · 

"Mr. Hallesen told me there was no sense 1n taking 
the car back. I asked him if he could hold the . 
check until the .f'irst of the month and he said, no, 
he couldn•.t do that because of Governmm.t regula-

. tions., but he said he would instruct his bank to 
put it through slow procedure so that it l'l'OUld reach 
my_ bank on the first of the IIPnth. Then I got the 
title to the car. That was October 20.11 

The accused gave Hellesen his note for the balp11ce. (Hellesen•s receipt 
for the $50 payment was introduced in evidence). The accused sought to 
explain that the reason there was not enough iooney in his account to 
pay the Hellesen check when presented was beca'Wle., after depositing the 
bank money order to cover it., the accused delivered to the proprietor 
of a gambling house which he visited on the night of 28 October, two 
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checks aggregating $250. "At the time"; he testified:, 11! didn't 
figure these checks would clear because there wouldn I t be enoueh 
money for them to clear, and I was figuring on paying them out of my 

~ pay * * *• Evidently they cleared. When I got rrr:, .bank statement I 
got them_ back witb it. 11 

As for his dealings v4th Commercial Credit Plan Industrial 
Bank, on 23 October he applied to Mr. Nelson, the office manager, for a 
loan of $400. Nelson asked for credit ref"erences and told the accused 
"to come back in an hour and he wruld let me know * * *• I came back 
in an hour", the accused testified, 

11and he said he had agreed to make the loan, and 
then I filled out some papers.*** I .filled out 
the financial statElnent myself', I wrote in the 
amounts. I didn't read it, he just told me to 
fill it out.*** The loan was compJ,.eted .and I 
was given a check for $400.00, to my credit drawn 
on the Commercial Credit Plan's account at the 
First National Bank. * * * I brought it out here 
to the field with me, that was Saturday afternoon, 
I had it in my possession until Monday morning, 
and I went down to the brancll bank at five minutes 
after Ten Monday morning and cashed .the check and 
got this $340.00 money order and went back to where 
I was on duty. About ten minutes after I got back, 
i'ii'teen minutes, Mr. Nelron called me and told me 
that pay111ent bad been stopped on the check and that 
I had better bring the check do,vn to him.· r told 
hi.m I bad just returned from the bank. Mr. Nelson 
stated that I had better go back and get the check 
back. I came over to Headquarters and went in to 
see Major Schaller and * -l:· * told him that ury girl 
had been trying to get the money and that she hadn't 
been able to, and that I had to go and make this 
loan to cover the check. Maj or Schaller told me 
by all means to put the check through the bank to 
cover the $339.00 check, which I did. I iIIJllediately 
sent it ai.r mail to '!rfY bank. * * * Two or three days 
later Mr. Nelson called me, and in the meantime the 
Colora~ National Bank had called Colonel Van Houten, 
and Colonel Van Houten had sent me down there to see 
them. I had a talk with Mr. E. L. Robinson, the 
assistant.cashier, and he told me that I in no way 
had to pay back the money. * i:· * About the middle 
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of NovE111ber, Mr. Nelson came to see me·and * * * 
asked me to make out a new*** f1nancial state
ment., and a new loan, and sign a borrower's state
ment., and told me if I did this they would make 
another cha ck p~able to me * * * and they would 
take it to the bank an:i make the other check · good
* * *• I tilled out a new .financial statem~nt and 
signed it and signed the check and .gave it back to 
.Yr. Nelson. I just endorsed it_ and banded it right 
back to him•. 

The loan •on tbe new deal" was to be repaid in the same manner as •on 
the original deal11 ., vis., at the rate ·ot $50 a month (R. 72-78, Exs. F1 G). 

6. Speei.:a.cation l., Charge I, alleges that the accused wrongMly 
and unla-.fully made and uttered to Helleaen li>tors a check for $339.90, 
well knowing that he did not have and not intending that he should have 
sufficient funds in the bank: on which it was dra,m to cover it, thereby 
.f'raudulently obtaining from Hellesen Motors an automobile of the value 
of $139S. The evidS11ce positively corroborates the accused's story 
to the extent or establishing .that af'ter delivering his che.ck for the 
unpaid balance of the purchase price and .thereby obtaining possession 
or the car,·he notified.the seller -ldthi.n twenty-four hours - that 
he would be slightly delayed in depositing funds to cover it, 'Whereupon 
the seller agreed to "put it thro~ slow procedure" so it would not 
reach the bank until the fl.rat of· the month. The accused promptly 
borrowed and deposited a sum suf'.f'icient to pay the check when presented. 
Several days later, howaver., he gave other checks, in payment ot chips 
purchased in a gaming establishment, which reached the b&llk and nre 
paid out of the accused's accowit before the Hellesen Motors• check 
arrived. At the time the accused disclosed to the seller that there 
ware in.sufficl.Ellt funds in his account to cover the ·check, the ca"?' 
itself, although it had been delivered to the accused, was still a'9'ail
able to the seller, who acquiesced in the proposed arrangement to delJv 
presentation of the check in order to give the accused time to deposit 
.t'unds to cover it, which the accused did. The element ot fraudulent 
intent, in the .first instance.,. is not est.a.blished beyond a reaeonable 
doubt by the showing that the accused gave subsequent checks under· 
circumstances charging him 1d th the knowledge that they would probably 
reach the bank first, in which case their payment l'IOuld so deplete his 
bank account as to result in the non-payment'.o.r his check to Hellesen 
Motors, "When presented. The giving of the check, however, knowing or 
charged with knowledge that his bank account was insufficient to pa;y 
it., constituted an offense in violation of Article of War 96 (45.3 (22) 
24, Dig. Ops. JMJ., 1912-40). The accused's subsequent abortive arrange-
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.. 
ment with Hellesen did not absolve him of the gu.llt involved., though 
its consWll!lation ,rould have effectively forestalled hia ever being 
called to account. In the opinion of the Board of Renn, the evi
dence supports the finding of guilty ot Specification 1, Charge I., 
except the 'Mlrds "with intent to deceive"., "f'raudulentJ.rl and •and 
not interxli.ng that he should have•., in 'Violation of .Article of War 96.' '. . . 

7. The Specification., Charge II., alleges that the accused., 'With· 
intent to. de.t'raud., knowingly and falsely represented to Commercial 

. Credit Plan Industrial Banlc that his only outstandi!ig debt was one for 
$820., secured by a mortgage on his car., thereby fraudulently obtaining 
a loan or $400., in violation of Article of War 96. The evidence is 
clear that the accused himself' made out the false financial statement., 
omitting therefrom a substantial item of indebtedness., 'and that the 
loan company relied thereon in making the requested loan. The accused's 
conduct id.th reference to the check representing the proceeds of tb:l.s 
loan., after notification of the subsequent discovery by the loan company 
of the falsity of his financial statement., substantiates the iriterence 
that deliberate deception., rather than oversight., was involved in the 
misrepresentation. The re-execution of the loan papers (under the "new 
deal") did.not, under the circumstances., indicate that the loan company 
had not relied on the f~se stat~ment. The damage had been done and· 
the subsequent arrangement merely reflected the lender's attorney's 
judgment as to the solution least likely to result in further compli
cations. The evidence supports the findings of guilty of Charge n · 
and its Spe.cification. · · · 

8. Concerning Specifications 3., 4 and 5., Charge I., the evidence 
for the prosecution-shows that the accused dre,r three checks on Southern 
Commercial and Savings Bank, St. Louis., Missouri, payable to the 
Cosmopolitan.Hotel., Denver., Colorado., and received., on the dates on 
which they were written., cash in f'u.11 face value of each., as follows a 

. I 
,· 

12 November 1943 $20 
13 November 1943 $20 
13 November 1943 $10 

All three were returned unpaid by the drawee bank because there were 
not sufficient i"unis in the accused's checking account there with which 
to pq tmy" one of them when presented. However., the Cosmopolitan Hotel 
had cashed c:hecks for the accused, drawn on the same bank., both before 
and after the above described· checks were cashed and returned unpaid, 
and all such prior and subsequent checks had been paid by the drawee 
bank (R. 10-22; Exs. l-6)~ 
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9. Concerning Specifications 3, 4 and 5, Charge I, the evidence 
for the defense shows that early in October 1S43, the assistant credit 
manager, Cosmopolitan Hotel, telephoned the drawee bank at the accused's 
request, following some trouble with the accused's checks, and that the 
cashier of the drawee bank told. him that the accused had both a savings 
and checking account there, and that if the hotel would write on the 
face·o.r the checks then in question the words "Savings ·account'!, the 
drawee bank would pay the check f'rom that account. This was done and 
the checks were paid. The assistant credit manager imparted to accused 
the substance of his telephQile conversation 'Yd.th the cashier of the drawee 
bank, previous to which he Jiad already seen a letter from the dran'e bank 
to the accused, requesting the latter to sign the 1li thdrawal. slip and 
signature card for a checking account, referred to as "inclosed". and ad-
vising, · · 

"As soon as we receive the withdrawal slip pro
perly signed, we shall transfer the .funds you have 
on deposit in your savings account to a checking ac
count, and then you will be penni.tted to write checks 
against your account. Upon receipt of the signature 
card, we 'Will inmediately .fbrward check book to you•. 

It was stipulated that on 12 November 1943 the accused's checking account 
contaj_ned $10~67, and $10.17 on the i'ollowing day, while on both da,-s 
his savings account contained $43. On 10 November 1943 he had cashed 
another $10 check at too Cosmopolitan Hotel, which was. also returned un
paid, marked "insufficient funds" (R. 60-64; Ex:s. A, B, B-1, B-2). 

10. Concerni.ng Specifications 3, 4 and 5, Charge I, the accused 
testified that, desiring to trans.fer his savings to his checking account, 
he had forwarded to the bank the withdrawal. slip and signature card in
closed in the bank's letter of 6 October 1943 (Def. Ex. A.), and- it was 
bis impression, when the checks were written, that. the savings account 
would have been transfeITed and that there would have been an adequate 
sum in his checkine; account to pay them (R. 67-71). 

11. Specifications 3, 4 and 5, Charge I, allege that the accused, 
with intent to deceive, lVI'ongfully made anq. uttered to the Cosmopolitan 
Hotel the checks in question, and by means thereof, did .traudulen~ 
obtain in currency the respective amounts for llhich the checks were 
drawn, well !mowing that he did not have and not intending that he should 
have sufficient funds in the drawee bank for the payment thereof'. The 
evidence establishes, at most, the accused's carelessness in giving the 
checks involved. The facts are inadequate to support an inference ot 
criminal intent. He had, in his combined checking snd savings accounts 
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in the drawee bank an aggregate of $53 11 falling short by a naITow margin 
of the sum total of the three checks in question - aggregating $50 -
and the $10 check which he had cashed at the hotel a day or two previously. 
The hotel, according to the evidence, continued to cash his checks, drawn 
on the same bank:11 after the three described in the Specifications had been 
returned unpaid. All of the evidence- presented is inadequate to support, 
beyond a reF-sonable doubt, the inference implicit in the findings that, 
in cashing the checks, the accused intended to deceive the pa7ee, and' 
that he obtained proceeds knowing that he did not have, am not intending 
that he should have sufficient .funds in the drawee bank for their payment 
when presented. (A letter from the assistant manager of the Cosmopolitan 
Hotel addressed to The Judge Advocate General, dated 25 January 1944, and 
included among the allied papers, tends strongly to confirm· the Board I s 
evaluation of the evidence adduced in support of' the.se Specifications). 
The evidence does not sustain t,he .findings of guilty beyond a reasonable · 
ck>ubt of Specifications 311 4 and 5, Charge I. · 

12. The accused is about 20 years of' age. War .Department records 
show enlisted service 'with the Canadian Arrrq from 17 June 1940 to 28 
April 194111 and w1 th the .American J..rrrry from 12 January 1942 to 16 . 
September 1942, when he was temporarily commissioned second lieutenant, 
A:rrny of the United States. 

1.3. The. court was legally constituted. In the opinion of the 
Board of Review the record is legally insufficient w support the findings 
of guilty of Specifica:ttons 311 4 and 5, Charge I, legally sufficient to 
support only so much ot the findings of guilty of Specification l, Charge 
.I and Charge I, as involves the finding of guilty of the Specification 
omitting therefrom the words 11111th intent to deceive", ".fraudulently" and 
"and not intending that he should haven, in violation ot Article of War 
96, legally sufficient to support the finding of guilty or Charge II 
and its Specification, and legal.17 sufficient to support the sentence 
and to warrant confirmation thereof. Dismissal"is authorl.ied upon 
conviction of a 'Violation ot. Article of War 96. 

~ ·!.~Ju~gO Advocate, 

dge Advocate. 

Judge Advocate. 

(Filed without further action in view of the vacation by G.C.M.O. l?S, 
18 Apr 1944, of the suspension of the sentence against the same 
officer in a previous case, C.Y. 24C'f754, confirmed in G.C.M.O. 38, 
24 Jan 1944) 
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WAR DEPART.t.t'Em' 
J.rmy Service Ftrcas 

In the O.f'.t'ice of The Judge MY'\..Cata G.neral 
Washington., D.c. (91) 

SPJG·~ 
c:,r 24so.32 .10 FEB &944 

~ U ?J I T E D S T A T .E S AR!JY Am FCRCES VIES'I'lll.N 
FLYWG TRAINmG COMLWID 

v. ) 
) Tr:ial by G.C .H., convened at 

Second Lieutenant JOHN' T. ) M:lther Field, Califol'n+a, 5 
JOHNSTON (0-750400), Air ) January 1944. · Dismissal, 
Corps. total forfeitures, and conj finement for. ten. {10) years. 

OPINION of the EOtl.fJ) OF R.c.vIEn 
ROTJNJS, JIEFBURN and FREDI!lUCK, Judge Advocates. 

~--~-..._________ 

1. The record of trial ir. the case of the officer named above 
has bf)en examined by the Boa.rd of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifica
tions, 

CHA..'tl.GE I: Violation of the 95th Article of War. 
I 

Specification 1: In that 2nd. Lt. John T. Johnston, 952nd - · 
Squadron A.tchd Unassigned, Mather Field, California., 
did, at Sacramento, California, en or about 22 Septem-

• ber 1943, with the :intent to defraud, wrongfully and 
unlawfully make and.utter to the Tropics, a certain 
check in words and figures as .follows, to wits 

90-1109 Sacramento Main Of'fice 90-1109 0-750400 
Eighth and J Streets "" 

BANK OF .A.MmICA 
Trus~ & No.

National Savings Association ---
Sacramento, Calif., Sept. 22 19.!i2.. 

Pay to the 
Order of __c_a_s_h___________$_1_o_.o_o_____ 

Ten & No/loo-----;._~---------- ,DOI.LA.RS 

John T. Johnston 
San Diego 2nd. Lt. A.u.s. 

http:No/loo-----;._~----------,DOI.LA.RS
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and by means thereof, did fraudulently- obtain 
from the Tropics $10.00, he, the said 2nd. Lt. 
John T. Johnston; then well lmowing that he did 
not have and not intending that he should have 
any account with the Ba.nk of A.iuerica for the pay-
ment of said check. · 

Specification 21 In that 2nd. Lt. John T. Johnston, 952nd 
Squadron Atchd Unassigned, Mather Field, California, 
did, at Sacramento, California, on or about 22 August 
1943, with the intent to defraud wrongfully make and 
utter to Tiny• s Warne Shop, a. certain check· 1n words 
and figures as foll""s, to nts · ' 

Fhone -313 Eighth and J Streets 

BANK OF'!MmlC& No_______ 
Trust & 

. National Saving~ Association 
Fay to the ~n. P'li!fii Calif., 8-22 19--42 

Order or__c_a_s_h_-__________._x-_-_'*--_'------_-....$_1__0__.oo_______ 
____Ten &_n_o/_1_00_____________...;.;~ .___ .... 

Mrs. F. c. Johnston J. T. Johnston 
2nd. Lt. 

and by means ther~of, did fraudulently obtain from 
Tiny' s Watne Shop .$10.00, he, the ~id 2nd Lt. John 
T. Johnston, then well knowing that he did not have 
and not intending tha.t he should ha.ve .any accoup.t , · 
with the Bank of America, or authority·to.draw checks 
ir. the manner above set forth. · 

I 

Specification 3a In that 2nd Lt. John T. Johnston, 952nd 
\ Squadron Atchd Unassigned, Mi.ther Field, California., 

did, at Sacramento, California, on or about 18 August 
1943, with the intent to defraud lll'cngfully make and 
utter t9 ilbert Oicrran, a certain check in the amount 
of $10.00 drawn on the Bank of America, Sacramento, 
California, to the order of Cash and signed by hi.'llselt 
and by means of said check did fraudulently obtain 
from Albert Oxman $10.00, he, the said 2nd Lt. John 
T. Johnston, then well lmowing that he did not have 
and not intending that he should hJ.ve any account with 
the Bank of America. · 

- 2 -



(93)
• 

Specification 4: In that 2nd Lt. John T. Johnston, 952nd 
Squadron A tchd Unassigned, ?.ather Field, California, 
did, at 119.ther field, Sac~amento, California, on or 
abrut the~2nd October 1943, with intent to deceive 
Captain u. R. Chady, the Commandant of student officers 
at Zlather Field, California, officially state to the -
said Captain H. R. Chady that ~, the· said 2nd Lt. 
John T. Jolmston, had bean restricted from flying, 
which statement was kno"Wn by 2nd Lt. John T. Johnston 
to 1''3 untrue in its entirety. 

Specification 5: In that 2nd Lt. John T. Johnston, 952nd 
Squadron A.tchd Unassit,ned, :Mather Field, California, 
having received a lawful order from Captain :".~) R. . · 
Chady to "Report to t.'1.e Director ol' Flying and sign 
the bullet:in boa.rd daily and sign :in and out of my 
office when leavine the post", or words of similar 
effect, the said order of Captain Cha.dy having been 
made in the execution of his o::fice, did, at l-hther 
Field, Sacramento, California, en 2 October 1943 and 
daily thereafter until 3 October 1943, fail to obey 
the same. 

CHA.."LGE II: Violation of the 61st Article of War. , 

Specification 1: In that 2nd Lieut. John T. Johnston, Air 
Corps, Hither Field, California, did, at Mather Field,\ 
California, on or a.bout September 4, 1943, f'ail; · to 
repair at the fixed time to the properly appointed 
place for flying training and grotmd school instruc
tion. 

Specification 2: In that 2nd Lieut. John T. Johnston, Air 
Corps, did, at Mather Field, Cali:larnia, on ar about 
September 5, 1943, fail to repair at t.'1.e f'ixed time/ 

· to the properly appointed place £or flying training 
and ground school instruction. · · 

•. •.,M 

Specifications 3-20 inclusive are identical in form with 
Specification 2, except for the dat9s, which are, 
respectively: September 19, 21, 22', 23, 24, 25, 26, 
·.28, 29, 30 and October 1, 2, 3, 4, 5, 6, 7 and a, 
1943. 

Specification 21& In tra.t 2nd Lieut. John T. Johnston, Air 
Corps, did, without proper leave, absent himself from 
his organization at Mather Field, California from about 
September 17, _1943 to about September 19, 19Lf3• 
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ADDITIClrAL CHARGE: Violation of the 95th Article of War. 

Specification: In tha. t 2nd Lt. J'ohn T. Johnston, 952nd 
Squadron Atchd Unassigned, 1Sather Field, California., 
did, at Sacramento, California, en or abru t 26 August 
1943, with the intent to defraud, wrongfully and un-

. lawfully make and utter to the Sacramento Hotel, a. 
certa:1n check in words and figures ;..s follows, to 
vd.t: 

9~UQ9-~G~'.EN~Q-MA~F!Gi-~lQ9 
EIGHTH AND J STF..EEI'S 

NO._____ 
BANK OF AUERI~ 

N.l.T~ONAL '.1:RUST & a5SCC.IlTI0N 
S&VINGS 

San Diego . 
.s.\.C~io, CALIF.Aug ~19.._Q 

FAY TO TEZ 
CRD:fl'. OF Sacramento Hotel $ 10.00 

__T_e_n__a_n_d_n_o_/_l_o_o_____________________________DOLLARS 

John T. Johnston 
2nd ·Lt., A.u.s. 

and by means thereof did fraudulently obtain from 
the Sacramento Hotel $10.00, he the said 2nd Lt. · 
John T. Johnston, then well know:ing that he did 
not have and not intend:1ng that he should rave any. 
account with the Bank of .America for the payment 
of said check. 

S:EI:OND AWITIONAL CHARGE Is Violation of the 69th Article 
of ·i:cr. 

Specifications In that 2nd Lt. John T. Johnston, 952nd 
TEFTS, attached unassigned, lather Field, Sacramento, 
California., having been duly placed in arrest at 
Mather Field, California., en or about 26 Oct. 1943, 
did, at Mather Field, Sacramento, California.., on ar 
about J3 Nov. 1943 break his said arrest before ha 
was set at. liberty by proper authority. 
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SECOND ADD!TIONAL CHARGE II: Violation of the 61st Article 
of 7Iar. 

Specification: In that 2nd Lt. John T. Joh.~ston, 952nd 
TZFI'S,atta.ched unassigned, I.bother Yield, Sacramento, 
California, did, without pro;_Jer leave, absent himself 
from his organization and station at i,Ia.ther Field, 
California from about 13 Nov. 194.3 to about 'Z/ Dec. 

' 1943. 

accused pleaded guilty to and was found zuilty of all Ch3.rges and 
Specifications. No evidence of previous convictions ,'1"3.s introduced 
at the trial. He- was sentence"-. t11>, ~e dismissed the service., to for..;. 
feit all pay and allcmances due or to become due., and to be confined 
at hard labor at such pl.ace as the reviewing authority may direct 
for twenty-five years. The reviewing authority approved the sen
tence, remitted fifteen (15) years'of the confinement imposed, 
designated the Un\ted States Disciplinary Barracks, Fort Leavenworth., 
Kansas., as the place of con.finer.lent and: forwarded the reqord of trial 

· for action under Article of ·.7ar 48. 

3. No evidence of any kind was intrcrluced at the trial by 
.either the prosecution or thP, defense. 

4. The effect ':in military law of a plea. of guilty is :too well 
understoa:i to require much comment; although it is appropriate to 
remark here that such a plea doE1,s not necessarily confess that a pa:r:
ticular offense ha.s been conunitted. It admits only wmt is precisely 
charged. I.f' the alleged wrongful act is duly set f(l['th in a speci
ficatio~ ~:t,h such particularity that the language used therein em
braces an offense defined and designated as such by law, the 
canmission of such an offense is confessed by a plea of guilty· 
the:fet.9 am a formal finding of guilty and conviction thereon must 
foll~. If,. however., the facts so pleaded fall short of stating 
the essential elements of the offense attempted to be charged., or 
ui.y other offense knoffll to the law., a plea of guilty thereto cannot 
constitute a judicial confession of the commission of·any offense 
and it follows that there can be no lawful conviction thereon. Nor 
does sue~ a plea ccnfer jurisdiction where none exists. 

' 
· In this case, it is., therefore., cnly necessary to inquire 

into the jurisdiction of th.e court and to determine whether the 
Speci!icatioos of the Charges are legally sufficient to comprehend 
offenses denounced by the Articles of War. 

A careful examination of the record of trial disclose·s that 
the court was lawfully constituted and had jurisdiction of the accused. 
Since each Specification clearly sets forth the essential el~ta 
of certain offenses defined by the Articles of War am of llhich the 
coo.rt., likewise, bad jurisdiction., it follows., as a. matter or law,

• 
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that accused was legal~" convicted upon the findinGs of guilty upon 
each specification and charge to which he had pleaded ~ililty. 

There is nothine; in the record to indicate that the pleas 
were'improvidently entered by accused or that there was a:ny lack of 
understanding ··by him of their full !!leaning and effect. Indeed, the 
contrary appears, for after the sir3nificance of his pleas and the 
maximum punishment r.hich could be b:posed were explained to him by 
tl!e 1~: TT!.ember, accused, nevertheless, chose to let his pleas stand. 

Since a plea of f;Uilty did riot preclude the taking of evi
dence, it wculd have been better practice in this case for the prose
cution to have introduced sufficient testimony to a:Jprise the court, 
the reviewing and the confirmin: authorities of a.."l.y matters constitu
ting aggravating or extenuating circumstances. Indeed, a:ny such 
evidence ,vhich ms available and admissible should have bem introduced 
(par. 70, M.C.tr. 1923). It must be assumed, since none was introduced, 
that there was no such testimony available and admissible, however 
absurd such an assumption must 11:ppear in the light of a conprehensive 
report of the investigating officer Vlhich J.cconpanies the record. 

5. Records of the 'War Department disclose that accused vras born 
in Beaumont, .Texas, and is .25 years 8 months of age. He ,vas graduated 
!rom high school and then attended Schreiner Institute for one year. 
He pa.inted derri~ks from October 1938 to May 1939 and i'ro'.'il Hay 1941 
to the date of his :induction was an interviewer for job· applicants in 
the Texas Elllployment Service. He vras inducted .l August 1941, became 
a.n aviation cadet, and on .28 ,July 1943 was appointed a second lieu
tenant, Army of the United states, and en the. same day was ordered to 
active duty and assigned to active duty with the ilr Corps at 111.ther 
Field, ~cramento, California. 

6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were colli!litted at the 
trial. A sentence of dismissal is mandatory upon conviction of a 
violation of Article of \'far 95 and is authorized upan conviction of • 
a violation of either Article of 'liar 61 or article ·Of' War 69. There 
is no limitation upon the confinement which may be imposed upon con-
viction of .a viola.tion of},·.cle of Uar 61 article of ~Tar 69. 

. ~-,,,'t2,,..,., 
MM, Judge Advocate. 

Judea Advocate • 

• 
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1st Ind. 

War Department, J.A.G~O., l 8 FEB 1944 - To the Secretary o! War. 

l. Herewith transmitted for the action o.t' the President are 
the· record of' trial and the opinion of the Board of Review in the 
case of Second Lieutenant John T. Johnston (0-750400), Air Corps. 

2. I concur in the opinion of the Board of Review tba t the 
record of' trial is legally sufficient to support the .findings and • 
the sentence as approved by the reviewing authority and to warrant 
confirmation thereof. I recanmend that the sentence as approved 
by the reviewing authadty be confirmed but that the period' of con
finement be reduced to :Ci.ve years, and that the sentence as thus 
mo:iified be•carried into execution. I further recommend that the 
United States Disciplinary Bari:-acks, Fort Leavenworth, Kansas, be 
designated as the place of confinement. 

3. Inclosed are a draft of a letter for your signature, -trans
mitting the record to the President for his action, ani a form of 
EKacutive action designed to carry into effect the recomnendation 
heroinabove mde, should such action meet with approw.l. 

~ ~-~'"_ s.__ 

Myron c. Cramer, 
M:ljor General, 

3 Incls. The Judge Advocate General 
l - Record of trial 
2 - Dft. ltr. for sig. s/.Y
3 - Form of Elcecutive action 

(Sentence as approved by reviewing authority confirmed 1::ut 
confinement reduced to one year. G.C.M.o: 2nR, 26 May 1944) 
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1iAR DEPARTI.m,JT • (99) 
Anny Service Forces 

In the Office of The Judge .A.dvocate General 
washint;ton., D. c. · 

SPJGN 
CM 248065 

J 1 fEB 1944 
UN IT ED ST AT ES ) 31ST INFANTRY DIVISION 

. ) . 

v. ) Trial by O.C.M., convened at 
) camp Pictett, Virginia, 10 

First Lieutenant JACK L. ) January 1944. Dismissal. 
McCRA.NEY (0-406.346)., 155th ) 
Inf'antry• ) 

OPINION of the BOARD OF REVJJ!."'W 
LIPSCOMB, SLEEPER and GOLDEN, Judge Advocates. 

1. '!he Board of Review has examined thE1 record of trial in the 
case of the officer above-named and submits this, its opinion, to 
The Judge Advocate.General. 

2. The accused was tried upon the !ollowing Charge and Specifi
cations z 

CHARGE: Violation of the 95th Article ·or war. 

Specification 1: In that 1st.Lt. Jack L. Mc Craney, eompany "H", 
155th Infantry, did, at camp Pickett, Virginia on or about 
October 28, 1943 wrongfully and unlawfully draw on the First 
National Bank of H~ttiesburg, Mississippi, a certain.check 
in words and figures as follows, to wit: 

H~t.,t.. 1•• ,~9ur,ih~J:· .. ' 
Z£ ____ !!e! ___1943 No._. ' 

' 
THE FIRST NATIONAL BANK I 

- Jd:xlwmtoJ1i · - I 

, Hattiesburg, Miss. , 
1}'ay I 

tto the I 

'order ot _ _.J..._L_,...,M...c.,.Cr._a__n_,e~,----·$30.00 t 
, thirty and -- No Dollars. r 

100 ,' ' 
/sL J ~ L. McCraney. I 

lat Lt. 155th Inf. I 

I 

1 
/s/ J. L. Mccraney ' ' 0-406346 1 

' 1st Lt. 155th Int.' 
I I 

I 

, · 
I I· 

I 

, 
I 

I 

I 
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and by means thereof, did. fraudulently obtain from the Camp 
Pickett, Virginia branch or the State Planters Bank and Trust 
Canpaey o.f Richmond, Virginia thirty ($30.00) dollars 1n cash 
money, he, the said 1st Lt. Jack L. Mccraney, then nll 
knowing that he did not have and not intending .that he should 
have sufficient .t'uDds in 'fhe First National :sank of.Hatties
burg, Mississippi tor the payment ot the said check. 

Specification 2: In that lat Lt. Jack L. Mccraney, Compal'.l1' "H•., 
l.5Sth-!nfantry, did, at camp Pickett, Virginia, on or about 
December 3, 1943 at 1100 hours, 'With intent to deceive the 
commanding Officer of' the 155th Infantry, of'!icially state to 
the said Commanding Officer, Lt. Col. Virgil s. Adkins, that 
he had no.outstanding dishonored checks, lW.ving paid the State 
Planters Bank and TrUst CanpaI17, Richmond,· Viri"·.-;i.a on December 2, 
1943 and that he, 1st Lt. Jack L. Mccraney, .held 1l receipt .for 
that sum covering check drawn b7 him on October 28, 1943 on 
First National Bank, Hattiesburg, ltississippi,. said check having 
been dishonored for insufficient funds, which statement ..as · 
knom by the said lat Lt. Jack L. Yceraney to .be untrue in 
that no payr,.ent bad been made to said bank and said check -.as 
still outstaming and unpaid. 

Specif'ication 31 In that lat Lt. Jack L. Mccraney, company •H", 
155th Infantry, did, at camp Pickett, Virginia on or about 
December 3, 1943 at 1130 hours, in an affidavit, make under 
oath a statement in substance as.tollon, •that he M had no out
standing dishonored cheeks; that he had paid wealcley-watson
Miller Hardware co.~ot Brownwood, Tens three installments of 
ten ($10.00) dollars each on his indebtedness to them, the 3rd 
installment having been mailed to the said Weakley-watson- · 
Miller Hard-ware Co., on December 2, 1943;. that he· owed Lon
and C&mpbell o.f Ft. 1/orth, Texas approximately seventy--two 
($~.00} dollars which 1188 being liquidated at ten ($10.00) 

: dollars per month and the last installment was mailed on 
December 21 1943", 1lh1oh statements he then kno to be untrwt. 

He pleaded not guilt,- to and was found guilty ot the Charge and its 
Specirioations excepting £ran Specification 2,the words •having pa.14 
the State Planters Bank and Trust Compa.IJ1", Richmond, Virg1nia on-, 
December 2, 1943• and •in that no pa,ment had been made to said bank 
and said check was still outstanding and unpaid•, or llhich excepted 
words he was .found not guilty, and substituting,, therefor :respectivel,t -
·the l'IOrds •having paid to a teller of the State PlAnters Bank ana TrUSt 
compaey, Richmond, Virginia• and •in that no pa,ment had been made to, 
a teller o.f said bank and no receipt had been receiTed therefor", ot' · 
which substituted l'IOrds he was found guilty. He was sentenced to be 
dismissed the service. The reviewing authoritr approved the sentence 
and forwarded the record o.f trial !or actio-n under Article of 'ffll.r. 48• 

_, 2 .-
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3. The evidence for the prosecution shows that on 28 October 
1943 the accused cashed a'check for $30 at the State Planters Bank 
and Trust Company, Richmond, Virginia, through its camp Pickett· 
Branch. He had drawn the check on the First National Bank, .Hattiesburg, 
!,ti.ssissippi, and it had been returned unpaid with the notation "l!.'VIDENTLY 
DRAWN ON US IN ERROR" when presented for payment in the regular 
course or business. Thereafter, the dishonored check had been turned 
over to the accused's acting commanding officer, Lieutenant colonel 
Virgil S. Adkins, with whom the accused, on 3 December '1943, at about 
1100 o•clock, had a conference relative to the accused's requested 
transfer to the Air Corps~ Lieutenant Colonel adkins, having the 
dishonored check in his possession and refraining from exhibiting it 
to the accused because he 11knew he would run and pay it like he had 
done on other occasions", asked the accused whether he had any dishonored 
checks outstanding and whether the unpaid debts of accused reflected 

.by his 201 file were being paid as agreed. The accused replied that 
he had no dishonored checks outstanding, that he had taken care ofthe 
$30 check on 2 December 1943 by delivering the noney to a specified 
lady cashier at the bank and held a receipt therefor and that he was 
liquidating the two ·debts reflected by his file at the rate of $10 per 
month as agreed. He i,as then asked whether he would execute an affidavit 
to that effect and, upon his af£4"rnative reply, another officer pre
pared such an affidavit, in accordance with.the accused's verbal state
ments, which affidavit recited in part, 

\ 

"that he had no outstanding dishonored checks; that 
he had paid weakley-wa tso_n Hardware Co. of Brownwood, 
Tens three installments of ten ($10.00) dollars each 
on his indebtedness to them., the 3rd installment having 
been mailed to the said weakley-watson Hardware co • ., 
on December 21 1943; that he owed Lowe and campbell 
o! Ft. Worth, Texas approxiroately seventy-two ($72.00) 
dollars which -was being liquidated at ten ($10.00) 
dollars per month"and the last installment was mailed 
on December 2, 1943"• ' 

1he accused, a.f'ter being admonished to read it over and make any 
changH he desired, signed the affidavit and.swore to it before an
other o!ticer who was authorized to administer oaths. The conf'erence 
was· terminated by the accused being instructed to deliver the receipt 
tor the check's redemption to his~officer by 1300 0 1clock 
(R• 6-7, ll-~5, 15-161 23-27; Exs. 1, ·4). 

The accus.ed did not produce the receipt by the specified ti.'118 

but reported that it was at his home. Having then been directed to de
linr it by 0800 o•clock the next morning, he failed to appear at that 
time but about 30 minutes later Wl\S accanpanied to his organization•s 
headquarters by his battalion commander. This time his excuse for the 
non-production of the receipt was that he had been unable to go after 

_it the previous night but-that his wife would bring it in by 0900 
o•clock. He was then directed to telephone the bank·and verify his 

01973 __ _
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claimed payment, his acting commanding officer having ascertained, the 
previous afternoon, that the bank had not then received the payment. 
The accused thereupon calla~ the manager of the bank, told him that he 
had paid the $30 to the lady cashier on 2 December 1943 and was told 
tha.t the manager would inquire about it when she reported for work at 
0930 9'clock, which he repeated to his acting commanding officer who_ 
then told him that he had no receipt, that he had told a "damned lie" 
and that he was going to be restricted and court-martialad (R. 16-1?). 

Lieutenant Colonel Adkins then proceeded to the bank. While he 
was there a private delivered to the bank's manager a note !ran the ac
cused requesting delivary to the bearer of the check or a receipt for 
$30 dated 2 December 1943 when_ the aecused stated he had m&il!3d such 
sum to the bank. The banker delivered the note to Lieutenant Colonel 
Adkins who shortly departed. A few minutes later the bank received 
by latter, postmarked camp Pickett, va., ll-AM 3 December 1943, $.30 
in cash inclosed in a letter fran the accused dated 29 November 1943, 
explaining that the check had been dishonored because his wife by' 
error had closed their account without notifying lmn. The note, 
the letter and the envelope were admitted into evidence (R. 7-10, 
15-1?, 24; Exs. 2, 3). 

The lady cashier at the bank had not been paid the $30 or 
" given a receipt therefor and so testified. An officer of the First 

National Bank, Hattiesburg, Mississippi, by deposition testified that 
neither the·accused nor his wife had been a depositor with such bank at 
any time during the year of 194.3•. correspondence !ran the accusad•s 
201 file concerning the accounts of the two Texas creditors was ad
mitted into evidence without objection. It shows that the accused 
in June, 1942, purchased athletic equipnent for the 156th Infantry 
with which he ns then serving as Regimental Athletic Officer in the 
amounts of $92.49 from Lon and Campbell and $42 from weaklq-wataon
Miller Hardware Company. It had been determined that the purchases, 
though ma.de exclusively for the use and benefit of the men in the regi
ment, were unauthorized and that the debts incurred constituted personal 
liabilities of the accused who bad agreed to liquidate tham in $10 
month'.cy installments, commencing in October, 1943. Appropriate am-· 
ployees of the two creditors.by depositions testified that on .3 December 
1943 no payments whatsoever had been made thereon although on 6 December 
1943 the.hardware company received $20 from the accused to app'.cy on . 
its account (R. 12, 19-22, 27-39, 31-33, 33-35; Exs. 6, ?, 8, 10, 11). ('

' 
4. The evidence for the defense shows that, according to the 

camp Pickett Postal Officer, for a letter to be postmarked at 1100 
o'clock on any certain day it would have to be deposited betlleen such 
time and 16o0 o'clock the prec~ding day and that if it had been de-' 
posited after 1100 o1clock_it would bear a later postmark (R. 40-41)• 

The accused, after explanation of his rights as a witness, 
elected to make a sworn statement and testified that when he drew and 
cashed the $30 check on the bank at Hattiesburg, Mississippi, he 
was Wlder the impression that he had an account there as he had been 

- 4 -
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in!onned by his wife that she had established one with such bank; 
that during November, 1943, while on maneuvers, he learned-that she 
had closed it, and that he had mailed the $.30 to. the bank ear!J' on . 
the afternoon of 2 December 194.'.3• He admitted the falsity of his 
statements concerning paying the lady cashier and holding.her receip\ 
therefor but contended that, since he had malled the mone7 prior to · 
his conversation 111th his acting canmanding o.f'i'icer, he had no out
standing dishonored checks. He also admitted the i'alsity ot his 
statenients in the affidavit concerning his payments to the two Texas 
creditors and asserted that he would make untrue statements again 1:t 
it would .facilitate his transfer from the 155th Infantry' to the ilr 
corps (R. 36-40, 41). · . 

5. Specification l alleges that the accused, on or about 28 
October 194.3, wrongi'ull¥ and unla'W'i'ul.:cy' drew a described check upon a 
named bank 81'.ld b7 means thereof' i'raudulent!J' obtained !ran -the camp 
Pickett, Virginia., branch of the State Planters Banlc and TrUst Cmpa.ny'., 
of Richmond, Virginia., $.'.30 in cash when he well knew that he did not 
have and not intending that he should have sufficient funds in the 
drawee bank for the payment thereof. "Giving a check on a.bank llhere 
he knO'WB br reasonably ~hould know there are no funds to meet it., and 
without. intending that there should be• is violative of .Article of war 
95 (MCM, 19281 par. 151). 

The evidence ·.ror the prosecution· conclusiTel;y shou that .the , 
accused drew and cashed the check as alleged. ·It eq-aal.q aa·conclusive-: 
l;y shows th&t the check was drawn upon a bank in which the accused h&cl 
no account and that it was dishonored.· 'lhe infirmity of the &ccused•a 
asserted belie! that his wife had established an account for them 
at the drawee bank is accentuated b7 his t.estimoJJ;Y that she later in
f'ormed him th.at she had closed the. account. Since no account had been 
created at the bank it is beyond belief that she would have advised 
him that it had.been closed. Consequently, the accused's asserted 
de.tense is llholly incredible and unworthy of belie! and it is mani
fest that he either knff or reasonably should have known., when he 

· drelf' the check, that.he had.no account at the drawee bank and did not 
intend so to have. In !act the inf'erenee is inescapable that the 
accused either deliberately •kited• the check or that he was and is 
11antonlJ' reckless about his !in&ncial af!airs to the total disregard 
of his responsibilities as an o.t'ficer and a gentleman. All o.f' the 
credible evidence, therefore., shows beyond. a reasonable doubt the com
mission by the a~cused of the of.f'ense charged and' amply supports ,the 
findings of guilty o:t Charge I and the first Specification thareimder.- . . 

6. Speci:ticat10na 2 and 3 allege respective!J'.that the accused, 
. on or about 3 December 1943, at 1100 o•clock., with intent·to decein 
his ecmma.nding officer., oi'.f'icially stated to such officer that be, the 
accused, had no outstanding dishonored cheeks, having paid 8' named . 
bank on 2 December 1943 for a cheek drawn on 28 October 1943 upon an
other bank and holding a receipt therefor, which statements were knollll 
to be untrue, and that thirty minutes later on the same day he executed. 

. . ' 
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an affidavit which included statements to the effect that he had no out
standing dishonored checks and had made certain payment~ to two named 
creditors, which statements he then lalaw to be untrue. "Knowingly 
making a false official statement" is violative of Article of War 95 
(MCM, 1928, par. 151). 

'lhe evidence shows that, prior to the accused•s making either 
the alleged statements or the affidavit, he had mailed sufficient 
funds to the bank that had cashed the check for its redemption, but 
it also shows, as admitted by the accused, that.his statements about 
having paid a lady castier therefor on 2 December 1943 and holding 
the bank's receipt for such payment ,rere wholly false and were made 
with the calculated design to deceive. 'lhe court, by appropriate 
exceptions and substitutions, found the accused guilty of Specification 
2 in conformity with- the evidence which, from the testimony of the 
lady cashier, the accused's own-testimony and his -writings·subsequent 

· to such statements, beyond a reasonable doubt supports the finding as 
made by the court. The accused designs~ pursued an uninterrupted 
course of pure dissimulation untii'he was ensnared in his own fabri
cations, presenting further proof of the truth in the lines, 

•Oh what a tangled web we weave 
When f:i:,.rst we practice to deceivein 

The evidence conclusively shows that the accused executed the 
affidavit after reading it and being cautioned to be sure of its accuracy.
At such time the bank had not received the payment mailed to redeem the 
check and no payment had been made by the accused on either of the two 
accounts of the Texas creditors as ·related therein by the accused with 
particularity. 'the statements therein, described in Specification 3, 
were therefore llholl.y false and were known by the accused so to be~ The 
evidence for the.prosecution conclusively establishes such falsity which 
is in effect not only admitted by the accused but by him magnified 
through his· expres~ion of the opinion that he would again make false 
statements if it would assist his transfer to the Air Corps. The evi
dence, therefore, beyond a reasonable doubt warrants the findings of 
guilty of Specifications 2, as found by the court, and 3, Charge I and 
of Charge I. 

?. 'lhe_ accused is about 25 years of age. The War Deparbnent 
records show that he was appointed a second lieutenant in the Enlisted 
Reserve on 4 March 1941, that he was ordered ·to active duty on 1 August 
1941 since which time he has so 1 served and that he was promoted to 
first lieutenant on l February 1943. 

8. 'the court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed duri.Dg 
the trial. For the reasons stated the Board of Review is of the 
opinion that the record of trial is legal.4" sufficient to support the 

I 

- 6 -



(105) 

findings of guilty of the Charge and Specif'icationsl, 2 and J, with 
exceptions and !Substitutions as found by the court, and the sentence 
and to warrant confirmation thereof. Dismissal is mandatory upon con
viction of a violation of Article of vrci.r 95. 

~ !. ~ Judge Advoc~te. r~k ·, Judge Advocate. 

"-~~, Judge Advocate. 
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ln-Ind. 

Yar D&partaent, J • .l.G.o., 16 FEB 1944'?0 \he Seore'WT ot War. 

1. Sarni.th \ru•f:t;ted tor the actioa ot tM Prencieat, &N 
the reNrd ot tr.Lal and the opin1.oa ot the Board ot Bniew in the 
aaae ot J'1rst, Lifttanant Jack L. K~renq (()..406346), 1'5ta IntantrJ'. 

'Ill: . 
2. I c~ 1n the op1nioa ot the Board ot Rflift' tha'I; tbe 

ncord o.t trial is ·19'&11T mt.t1.e1.eat to aapport, the tlndiJlcs am 
NZ&'Mllee and to warrant cont.lmaticm thereof. b accuaedh, regiaental 
COWMndc, 1n u atf1dan.t acco~ the record, states tm.t the ac
cueed bu •de aeftl"&l talae o.ttic1al stat..nts to lda, tbat the accused· 
hu been ciYeil •riery chuoe posl1ble to clear ld.Jasel.t et mapieien• and 
tut i. mald not be restored to av under &UT c1rcmznaneea. I n
ecmem tbat.. the aentenoe ot diaiaaal be contJ.iwd .and ordered cecuted. 

3. IncloNd are a draft ot a let.ter tor p:,a.r signature, trau
a:1:t.t.ing the record to the President tor b:1a action, and a form ot 
E:DcutiTe act.ton c:wsip.S to ·car17 into etteot the. foregoing ncoa-
aend&tion, · ehould 111ch,action •n 1d.th. approTal.. · 

Q ' 

»,ron c. Craatlr', 
Major Oeneral, 

'?he Jllde• l.d'focate General.· 

· ·.3 Imla. 
Incl 1 - Reocrd o.t ,Fial. 
Incl 2 - Dtt.ot ltr. tor 

eig.Seo. or war. 
I1JCl. 3 - Fora ot &n-.u•re 

acua. 

{Sentence confirmed. G.c.11.0. 140, 'Z7 liar 1944) 
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WAR DEPA.RT'.JENT 
Arrrr:, Service Forces 

In the Office of The Judge Advocate General (107)
'Washington, D. c. 

SPJGQ 
CM 248081 l 1 FEB 1944 

U N I T E D S T A T E S ) ARMY Am FORCES 
) CENTRAL TECHNICAL TRAINING COMMAND 

v. . ) 
) Trial by G.C.M., convened at 

Second Lieutenant LEONARD ) Sioux Falls, South Dakota, 6 
NOVITCH. (0-1554060), ) January 1944. J;)ismissal.,
Ordnance Department. ) total forfeitures, and con

) finement for one (1) year. 

--.--.------------
OPINION of the BOARD OF P.EVIDV 

ROUNm, HEPBURN and FREDERICK, Judge Advocates 
f 

l. The record of trial in the case of the officer named above has 
been examined by the .Board of Review and the Board submit,s this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon.the following Charges and Speci-
fications: ·· 

CHARGE~: Violation of the 94th Article or war. 

Specification 1: In that Second Lieutenant Leona.rd (NMI) 
Novitch, at Sioux Falls, South Dakota, on or about 18 
November 1943, did wrongfully and knowingly sell one 

.case of shot gun shells or the value of about $16.58, 
property of the United States furnished and intended 
for the military service thereof. 

Specification 2: In that Second Lieutenant Leona.rd (NM!) 
Novitch, at Sioux Falls, South Dakota, on or about 18 
November 1943, did wrongfully and knowingly sell one
half case or shot gun shells consisting of ten (10) 
cartons ot twenty-five (25) shells each, of the value 
of about $8.291 property of the United States furnished 
and intended for the military service thereof. 

Spe~i!ication .3: In that Second Lieutenant Leonard (ID.er) 
Novitch, at Sioux Falls, South Dakota, on or about 26 
October 1943, did knowingly and wilfully apply to his 
own use ten (10) cartons, twenty-five (25) rounds 
each, of 12 gauge shot gun shells, of the value of 
about $8.29, property of the United States furnished 
and intended for the military service thereof. 

http:Leona.rd
http:Leona.rd
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CHARGE II: Violation of the 95th Article of War. 

Specification 1: Same as Spec. 1 under Charge I. 

Specification 2: Same as Spec. 2 under Charge I. 

Specification J: Same as Spec. J under Charge I. 

He pleaded guilty to Charge I and its three Specifications except the 
words •and knowingly- appearing in each Specification. He pleaded not 
guilty to Charge II and its Specifications. He was found guilty of 
Charge I and its three Specifications and of the three Specifications 
under Charge II. He was found not guilty of Charge II. There was no 
evidence or any previous conviction submitted. He was sentenced to be 
dismissed the service., to forfeit all pay and allowances due or to 
become due., and to be confined at hard labor for a period of 5 years.-.. 
Six members of the court of nine reco111118nded clemency and that the sen
tence of confinement imposed by the court be reduced to one year. The 
reviewing authority approved of the findings of guilty of Charge I 
and its ..Specifications except that only so much of the findings as to 
the value of the property involved in Sp~cification 1 of $12.08., in 
Specifications 2 and J of $6.04 each., were approved. The reviewing 
authority noted the inconsistency of the findings ooncerning Charge II 
and its Specifications and declared them legally insufficient to 
support any part of the sentence. The sentence was approved but four 
years of the confinement imposed 1'lere r.emitted. The record of trial 
was forwarded for action under Article of War 48. 

J. In support of the Charges and Specifications the prosecution,. 
notldthota.nding the plea of guilty with its exceptions, produced com-_ 
patent .evidence which may _be summarized as follows: 

There was introduced in evidence without objection (R. 48) a 
voluntarily lf?'ittcn statement signed and sworn to by the accused (Pros. 
Ex. J) wherein the accused admitted that he was commissioned a second 
lieutenant in Ordnance Department on 'Z1 Febru·ary 1943; that on :?.4 Oc
tober 1943 he went to the Sioux City .Air Base and asked a Captain McNew, 
the Ordnance Officer, if he could get a case of shotgun shells for him; 
that Captain UcNew telephoned saveral places and persons endeavoring to 
procure some shells for the accused; that as a result he did procure 
some shells from several or the Squadron Armament Officers to whom 
Captain McNew sent him; that he went hunting the following week with 
other military personnel; and that on the following Sunday- 31 October 
1943 he called again at the Sioux City Air Base seeking more shot gun 
shells and., Captain McNew being absent., he told a lieutenant that the 
Captain had promised him some shells. As a result o! arrangements made· 
by the lieutenant by talEphone the accused procured a case and a few 
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boxes of 12 guage, number 8 shot shells from the Ammunition Dump. The 
lieutenant told the accusGd that he would uput them on my expenditure 
list". On 17 Novomber accused received a telegram from his father 
stating that his mother was very ill and that his presence was wanted 
at home. Believing his mother to be sariously ill, and that the 
shells were his own personal property because of what the lieutenant 
had told him about the shells being •expended•, and needing money with 
which to travel to his home in Ne~ Jersey, he offered a case and a 
half of the shells for sale for fl50 to Mr. o. T•. Due, the proprietor 
of the Brass Rail in Sioux Falls. Mr. Due did not wish to buy them but 
lmew of others who might be interested in their purchase. The accused 
exchanged the shells at the same Air Base for?! shot shells. P.e then 
sold hal! of one case of the exchang~d shells to the butcher next 
door to Mr. Due's place of business for $501 and a case to another man, 
to whom he had been referred b7 'Ur. Due, for $100. He believed the 
shells were his property and that therefore he had the.right to sell" 
them. With the proceeds he purchased a round trip ticket to New 
York. 

Sergeant .Sam Len testified that the accused came to Ordnance Office, 
of the Sioux City Army Air Dase on 24 October 1943 and asked Captain 
s. T. McNew, the officer in charge, for permission to se~ure shot gun 
shells presumably for flying personnel at Sioux Falls (R. 6-?). Captain 
McNew said he would look into the matter. Accused returned the follow
ing Sunday 31 October· 1943 but Captain Mc!Jel\' was not there. He asked if 
Captain McNew had left any shell~ there for him (P.. 8). 

Private Leonard s. Kaplan was with the accused when he procured 
about )2 or 15 boxes of 12 guage shot gun shells on 24 October 1943 
(R. 11). Accused told him that he had gotten the shells from the 
Air Base (R. 12). Master Sergeant c. n. Orvik v:as present on 31 
October 1943 when accused came to the Ordnance Office of the Air Baca 
seeking shells and, upon the order of a Lieutenant Sitmer, he in
structed a ~ergeant Hulbert at the Ammunition Area, by telephone, to 
•give him some shells• (R. 15). '.Ille accused said the shells were for 
friends of bis 'Who might be coming to the Base (R. 17). Sergeant A. L. 
Bulbert related how, on that date, a.n officer called for the shells 
and he (Hulbert), as a result o! bis conversation with Sergeant Orvik, 
delivered one case and several boxes of shells to the accused by 
placing them in the automobile which he was driving (R. 19-20). A 
Sergeant Sweeney of the 714th Bomb Squadron signed for the shells 
about the 4th of November (R. 20). Sergeant Sweeney had authority to 
sign for them (R. 22). 

Sergeant Ford w. Sheldon and Pfc. C. F. Mitchell went on a 
hunting trip rlth the accused in latter part of October 1943. The 
shells used during the trip were provided by the accused (R. 26, Z7). 
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On 17 November the accused exchanged a case and four or five cartons 
of 8 chill shot shells for 7~ chill shot shells having a trade name of 
uwestern Xpertn (R. 28-29). As the exchange was an equal one it was 
not necessary to change any records (R. 29). 

There are 500 shells in a case - 25 to a carton (R. 36). 

Mr. o. T. Due told about the accused coming to his place of 
business on 17 November 1943 and offering for sale a case and a half of 
shot gun shells for $150 stating that he was going to leave town as 
his mother was dying (R. 37). Mr. Due arranged for two friends of his 
to purchase the shells. He saw the accused deliver the shells to these 
two friends that day_ (R. 37-38). Mr. Kermit Anderson of Sioux Falls 
saw R. F. Flood purchase a half case of the shells for $50 (R. 41). 
Mr. Flood himself co?TcbcrateJ this (R. 41-42). The shells were 12 
guage Winchesters. He never opened the boxes. The police came three 
days later and took all of them. The boxes contained the trade name 
Western Xpert (R. 4.3-44). 

·\ 

Mr. Don Lawrence of Sioux Falls testified that he ~urchased on 
17 November 1943 from the accused a case of 12 guage, 7J shot, western 
Xpert shells for $100 (R. 45-46). 

By stipulation (Pros. Ex. l} it was admitted that value of shot 
gun shells of the type involved in the case was $24.17 per thousand. 

The court took judicial notice of par. 60, AR 775-10 (4), 30 
July 1943, dealing with ammunition allowances for qualifying in arms 
which reads as follows: 

"Shotgun shell. For individual instructions Per-rated 
pilot, bombardier, observer, navigator, and aerial gunner, 
600 paper shell•. 

By stipulation it was admitteq that accused was not, during the 
period here in question, a rated pilot, bombardier, observer, naviga
tor, or aerial gunner {Pros • .Ex. 2, R. 47). 

4. On behalf of the accusec, 1st Lieutenant M. J. Parrish testi
fied that he gave accused per:;;ission to exchange some No. 8 12~guage 
shells £or sorr~ ?i 12-guage shells (R. 52l. 

The accused having been advised of his rights~ the court, elected 
to testify as a witness in his own behalf (R. 53). He entered the 
service 28 September 1941 at Western New York, New Jersey, and, after 
serving until 7/ Fetruary 1943 as an enlisted man, was commissi~ned 
on that date as a second lieutenant. His present age is 20 years, ll 
months. 'Ee admitted that he procured from the Sioux City Air Base 
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approximately two cases of shot gun shells for tha purpose or going 
pheasa"l.t hunting, but., later being in need of·foods in order to go home 
t,o visit his sick mother., he sold a case and a half case of them to 
cjvilians for $150. He used part of them for hunting. He believed he 
had the right to sell the shells; t.hat they were his property and he 
could do as he pleased with them., because he was told by Lieutenant 
Sidne.r that the shells had been •expended1' (R. 54-56). He would gladly re
pay the government but did not know how to do so. His .father is a doctcr 
of dental surgery and prosperous (R. 56-57). He could have borrowed the 
money necessary to make the trip but figured it wrr.ild be better not to 
go into debt but to sell the shells which he believed were his property
(R. 58). He had no intention or selling them when.he procured them -
this thought coming to him only after he received the wire concerning 
his mother• s illness (R. 58)' ..~ He told Captain McNew that he :wanted 
the shells £or pheasant hUl).ting. He denied·that he told Lieutenant 
Sidner that the shells ~re for the use of the flying personnel (R. 59). 

Don La?!'l"ence and R. F. Flood., the two civilians who purchased the 
shells., were recalled and testified that the shells which theJ' had 
purchased from accused., had been all turned over to the military 
authorities in the same condition as they were when they received 
them {R. 61-62). This was corroborated by Sergeant J. R. Becraft 
(R. 64). The shells themselves were produced by the prosecution and 
introduced in evidence. · 

· 5. The evidence is clear that the shells obtained by the accused 
at the Sioux City Army Air Base were property of the United States. . 
Apparently the shells were issuedito accused by the personnel at the 
BasE:J W1der the misapprehension tha.t they were baing obtained as training 
allowances of shot gun shells for the use or flying personnel at the 
Sioux Falls Army Air Field pursuant to par. 60a {4)., AR 775-10., 30 
July 1943. Irrespactive of the representations or misrepresentations 
made by the accused to the personnel at the time he obtained the shells., 
or the collusi_on of such personnel with the accused.,. it is clear that 
the shells were., in fact., property of the United States i'urnished and 
intended for the military service thereof. Showing them as expended 
on the records at the time. of their issuance did not change the 
property interest of the Government therein. Likewise., the subsequent 
exchange of these shells for other property of the United States al.so 
furnished and intended for the military service, did-not change the 
ownership of this property. The accused by his plea or guilty to the 
Specifications of Charge I, and of Charge I admits these facts and all 
of the other elements of the offenses alleged under Charge I, except 
that the accused pleaded not guilty to committing the acts •knowingly.• 

, The sole issue therefore as to these Specifications is whether, in 
selling the shells., and in applying others to his own use., · the accused 
acted knowingly or intentional:iy. The sole reason the accused gives for 
believing the offenses committed by him were not knowinglJr dona is., 
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that, .after the shells had been recorded as nexpended," he believed the 
Government had no further property interest in the shells, and that 
he might do with them as he pleased. This constitutes an allegation 
on the part of the accused that either he ,,as mistaken or suffering 
from a misapprehension as to the law. Ignorance of the law is not an 
excuse for a criminal act. MC~, par. 126a, page 136. Evidence of ignor
ance of the law will not ai."!lount to a defense but may be regarded by the 
court as an extenuating circum3ta.nce. The fact that a person honestly 
believes that he had a right to do what the law declares to be illegal 
will not affect the cr~ality of tho act (8 R.C.L., Section 95 of •crim
inal Lawir). In view of the previous training of t.1-te accused at the 
Ordnance Officers• Candidate School, and his several months experience 
as an Ordnance officer, and in view of his admission that he knew the 
property was that of the Govermnent prior to its issuance, the 
ignorance of the law professed by the accused.may be seriously doubted. 
The court, in view of accused•s plea; supported as it is by the evi-
dence of record, could reasonably reach no other conclusion than that the 
accused was guilty of doing the acts alleged in the Specifications. The 
accused admitted all of the elements and details of the offense. The 
plea was only one of extenuat~on by reason of ignorance of the law. The 
evidence was ample to support the findings of guilty of Charge I and its 
Specifications. 

It should be noted that the court found the accused not guilty 
of a violation of the 95th Article of War notwithstanding the fact that 
the Specifications thereunder (Charge II) were identical with those under 
Charge I.· The court could have properly found the accused guilty of both 
Charges as the evidence -:,as sufficient to sustain such a finding. A 
conviction under both AW 95 and AW 94 for the same offense is not illegal 
(CM 230222, Sec. 395 (44), Dig. Op. JAG, Bull. March 1943). By finding 
him not guilty of violating AW 95 it must be assumed that it did pot 
consider the accused's conduct dishonored or disgraced him personally 
as a gentlem!lll so as to make him unfit to remain •a member of the honor
able profession of arms• (Winthrop) • 

. 6. The records of the Adjutant General show the accused to be 21 
years of age and single. His permanent address ts Hoboken,. New Jersey. 
He graduated from high school and attended Tulane University of Louis
iana for one year. He enlisted in the service 8 September 1941 and 
served as a.11 enlisted man in the Air Corps from that date until 'Z7 
February 1943 during which time he attended., at government ~,nse, 
Allan Hancock College of Aeronautics for three months, Gardner Field 
Link Trainer School for three months, and Ordnance QC!, for three 
months. He was commissioned second lieutenant,.Ordnance, 'Z7 February 
1943. On JO Noveffiber 1943 ha submitted his resignation for the expressed 
purpose of joining the Royal Canadian Air Force. On 17 November 1943 he 
was reprimanded under AW 104 for having been absent without leave the 
7th, 8th and 9th of November 1943. · 
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7. The court was legally c.onstituted. No errore injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board or Review is or the 
opinicn that the record or trial is legally ruticient to support.the 
findings and the sentence and to warrant confirmation thereof'. Dis
missal is authorized upon conviction of a violation of A:.-ticle or war 94. 

, Judge Advocate 

Judge Advocate 
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1st Ind. 

war _Department, J .A.G.o., 26 FEB 194-4 - To the Secretary" or war. 

1. Herewith transmitted for the action or the President are the 
record of trial and the opinion of the Board ot Review in the case of 
Second Lieutenant Leonard Novitch (0-155406o), Ordnance Department. 

2. I concur in the opinion or the Board o! Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to wanant con!irmation thereo.t'. I recomnendthat 
the sentence be con!irmed a.nd carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President !or his action, and a form ot 
Executive action designed to carry into effect the recollIIJlElndation 
hereinabove made, should such action meet with approval. · 

C ,,., " 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
l - Record or trial. 
2 - D£t.· ltr. for sig. S/w. 
3 - Form of action. 

(Sentence confirmed but confinement and forfeitures remitted. 
G.C.M.O. 211, 26 May 1944) 



WAR DEPARTllENT 
. Army Service Forces 

In the Office of The Judge Advo'cate General 
Washington, D. c. (115) 

SPJGV 
CL! 248096 

29 FEB 1944 
UNif'ED STATES ) SECOND SERVICE COMMAND 

) !Rk'Y SERVICE FORCF.S 
v. Trial by G.C.M., convened atJ Fort Jay, New York, 7 January 

Second Lieutenant KENNETH E. ) 1944•. Dismissal. 
BROON (0-1584102), Quarter ) 
master Corps. ) 

OPINION of the BOARD OF :REVlEVi 
TAPPY, KIDNER and 'SLEEPER, Judge Advocates 

1. The record or trial in the case of the officer named above has 
been examined by the Board of' Review and the Board submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upo:ti the following Charges and Specifications: 

CHARGE I: Violation of' the 93rd Article of' War. 
\ 

Specification: In that 2d. Lt. Kenneth E. Brown, QMC, did at 
5t$ West 150th $treet, New ~ork, N.Y., on or about midnight 
6 December 1943, with intent to do bodily harm commit an . · 
assault upon Alexander Vann Bell by shooting at him with a 
dangerous weapon, to wit, a .38_ Colt Automatic Pistol. 

CHARGE 1I: Violation of the 95th Article or War. 

Specificatioria In that 2d Lt. Kenneth E. Brown, QLC, was at 
New York, N.Y., on or about 6 December 1943 in a public 
place, to wit, an apartment house at 5t$ West 150th Street, 
drunk and disorderly while in uniform. 

He pleaded not guilty to and was found guilty of all the Charges and Specifi
cations. No evidence of previous convictions was introduced. He was sentenced 
"to be dismissed the service, to pay to the United States a fine or 'fhree
Hundred ($300.00) Dollars, and to be confined at hard labor at such place as 
the reviewing authority may direct until said fine is paid, but for not more 
than three (3) months". The reviewing authority approved only so much of the 
findings of guilty of Charge I and its Specification as involves findings of · 
guilty of assault with a dangerous weapon, in violation or Article or War 96, 
approved the sentence but remitted that portion thereof adjudging a f'ine of 
$300 and· forwarded the record of trial for action under the 48th Article or 
War. ' · 
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3. The evidence for the prosecution shows that at about 11 o'clock 
p.m. on 6 December 1943 the accused visited the d~;J.icatessen shop of Mr. 
David Elgort at 3659 Broadway, where he purchased.a sandwich and a bottle 
of beer~ He fell asleep at his table and slept for about a half hour. Upon 
awakening he lef't ~ store without taking his hat, overcoat and a package. 
Accused told the proprietor that he would come back for them (R. 11, 12). 
The pacJcage later given to the police contained a quart bottle of' "Three 
Feathers" whiskey which was one-third full. No one had drunk any of its 
contents f'rom the time accused left it until it was turned over to the 

.police (R. 14, 15, 57, 59, f:AJ, 61). · 

At about midnight on 6 December the accused entered an apartment 
house ~t 5€:fJ West 150th Street, New York through a side door leading from 
the courtyard (R. 18, 19). Accused had a gun in his hand and pointed it at· 
Mr. Alexander Bell (colored), an elevator operator in the apartment house. 
Bell had not seen the accused before (R. 18). Accused pointed the gun at 
Bell and commanded 11Freeze! 11 (R. 19, ·20, 22). Bell started toward the accused, 
the accused "removed the safety off" the revolver and Bell "jumped sideways" ~s 
the gun went off' (R. 22, 23). The shot lodged in the apartment house wall about 
three and a half feet above the floor. Bell testified that immediately prior to 
the shot being fired he was standing "directly between a line connecting ac
cused and the bullet hole" indicating tha;t had he not jumped the bullet would 
have struck him (R. 23, 24t Bell drew a rough sketch of the f'ront hall of the 
apartment house where the s_hooting took place, marking the position of the ac
cused and the location of the elevator, stairs, and landing (R. 20, 21). When 
accused first entered the apartment house, he was about 10 feet away f'rom Bell 
(R. 25). The accused was not staggering but 11you could tell he was drinking". 
He looked a. 11 little wild" (R. 28). He didn't look normal. He seemed calm. · 
Bell didn't smell any liquor (R. 29). Bell identified the .38 caliber Colt 
automatic pistol, introduced into evidence as Prosecution's Exhibit 2, as a 
similar weapon to-that fired by the accused on the night of 6 December (R•. 31). 

After the shooting, accused went to the second floor of the apartment 
house where the police found him at 12:07 a.m., 7 December (R. 34, 36). The · 

\polio~ o!ficer 11 .fl-isked" him. He did not raise his hands although commanded to 
' do so by the police officer who pointed his gun at the accused (R. 34). .The 
police o!ficer removed the pistol from the belt holster worn by accused (R. 34, 

'39). Accused's uniform was covered with 11 marl and dirt" (R. 35). He 11 had a 
sluggish, staggering gait 11 (R. 36). He acted like a man "that had been drink
ing". In the opinion of Patrolman Ritchie K. de C. Hinds accused was 11drunk11 

(R. 37). Accused was taken to the police station where he was questioned (R. 35, 
36). Accused was given a cup of coffee. During his conversation at the police 
station, he stated, "There's only one thing I am sorry for--! didn't kill that 
God-damh 'nigger' 11 (R. 38). He made this statement three times before the 
arrival at about 2:45 a.m. of "Lieutenant Colonel McNulty", Provost Marshal, 
Military District Uo. 1, New York, who questioned accused and took him away in 
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a car {R. 36, 38, 41). 'l'he accused's manners at the station were not 
"offensive" (R. 40). · 

4. The defense introduced.a stipulation of fi:Z.. William F. Reilly, 
manager of an apartment house at 745 Riverside Drive, New York City, New 
York, to thg effect that accused had rented an apartment at said address on 
6 December at 10:30 p.m. At this time the accused was "quite talkative" and 
"appeared to have had a few drinks" but was not intoxicated and able to carry 
on a clear and coherent conversation {R. 42, 43).

. . 

The stipulation of Mr. L. Natelson shows that at about 12:00 on 6 
December the accused visited a bar.at 3640 Broadway. He was without,hat or 
overcoat.but "appeared to be all right". He did not cause any disturbance, 
had one drink and left about fiv~ minutes past twelve. He did not appear to 
be intoxicated and was able to talk without difficulty (R. 43). 

The stipulation of Mr. William Schuoert, manager of the apartment 
house at 5€:J:) West 150th Street, shows that he was awakened at about 12:15 on 
7 December by Alexander Bell. Mr. Schubert called the police. Later he went 
downstairs where the accused, in uniform, was sitting quietly in a chair~ 
The·lobby was "i'Ull of police--about a dozen of them•~ Accused did not appear 
to be drunk .(R. 44). . 

The stipulation or Mrs. Noel Gorman, a resident of the apartment 
house at 5€:J:) West i50th Street, shows that she was awakened by a sound that 
seemed to be a shot from a gun, at about 12:15 a.m. on 7 December; that·the 
accused stopped outside her door and asked for his overcoat. Accused looked 
like he had be~n drinking but did not look 'ossified•. He walked straight 
but his speech did not seem to be normal. He looked as it' he were •dazed• 
(R. 45, 46). . . . . 

Accused, after being advised of his rights, elected to take the 
stand and testified.under oath substantially as tollow-e1 He was inducted 

• 24 November 1942 at Fort McPherson, Georgia, and attended Officer Candidate 
School from 1 March 1943 to 18 June 1943. For 15 years prior to his .1rm,r 
service he had been a truck and.bus driver and private investigator•. His 
civilian occupation made it necessary £or him to carry a gun (R. 47, 48). 
He identified a pistol marked Prosecution's Exhibit 2 as his and stated that 
he had owned it for about three years {R. 48, 49). At about 5:30 p.m. on · 
6 December he left his post at Belle Mead, New Jersey,, for the purpose ot 
visiting New York and renting an apartment for his !iancee. He was obtaining 
a divorce from his present wi.t'e and expecting the decree "aey time11 '. (R. :·49). 
He carried his gun because he was a stranger in New York and had read or a 
number of shoot,ings and hold-ups in that city. He rented an apartment at 
745 Riverside Drive from-Mr. Reilly (R. 50, 51). Up to .this time, about. 
9:30, he had four drinks. He had with him a quart bottle of whiskey that 
he was saving for -Christmas.·. He had not drunk any or it {R. 51) •. He 
started up 151st Street toward Broadway and that is the last thing he 
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remembered until he was in the apartment house where he saw Alexander 
Bell (R. 51, 52). Bell was advancing toward him in a semi-crouched 
position. Bell did not use any threatening gestures but did not seem 
friendly. Accused did not remember shooting "at" "Bell but shot "alongside" 
him (R. 52). He admitted making a statement at the police station to the 
effect that for all the trouble Alexander Bell had caused he might just as 
well have killed him (R. 55). 

5. The court· found accused guilty of assault with intent to do bodily 
harm, in violation of Article of War 93 and of being drunk and disorderly,· in 
violation of Article of War 95. The reviewing authority, acting in the belief 
that accused was so drunk that he was without capacity to form the intent 
necessary to establish tbe offense of assault with intent to do bodily harm, 
reduced the finding of Charge I and the Specification to assault with a 
dangerous weapon, in violation of Article of War 96. There exists little 
doubt that the accused was very drunk at the time of the shooting. The shoot
ing occurred about midnight of 6 ~ber and as early as 10 o'clock on the 
same evening accused had apreared to be slightly under the influence or liquor 
when he rented an apartment at 745 Riverside Drive, New York City. At 11 
o'clock he had a. bottle of beer at the delicatessen shop of Mr. Elgort and 
proceeded to go to sleep at the table. He stated that he had drunk nothing 
from his bottle or "Three Feathers" which he had with him at the delicatessen 
shop but the ~vidence shows that two-thirds of the bottle's contents were miss
ing and it may be assumed that the accused drank it but did not remember this 
act~ Accused left the delicatessen shop without his hat or coat on a December 
evening, proceeding to Natelson's bar nearby wnere he had another drink. Shortly 
thereafter he entered a nearby apartment house through the rear entrance and 
fired a shot at Alexander Bell, a tota;I. stranger. At this time the testimony is 
to the effect that accused was not staimering but "you could tell that he was · 
drinking". He looked a "little wild" (R.· 28). He was covered with "marl and 
dirt" (R• .35). -Immediately after the shooting, testimony shows that accused 
still did not act as a normal person •. The testimony is to the effect that he 
looked like he had been drinking but did not look "ossified". He walked straight 
but his speech did not seem to be hormal. He looked as if he were "dazed" '(R. 46) 
The actions of accused occurred in a public place. He was in unif9rm ·and there . 
is ample evidence that the attention of the public was attracted to him both 
because of his drunken and dirty condition as.well as his disorderly conduct. 
. . 

There exists some discrepancy in the testimony with respect to the exact 
time of the events which took place but this difference is not so great as to 
be irreconcilable or material to the issue•. 

The sentence provided: "to bi3 dismissed the service, to pay to the United 
States a fine of Three-Hundred ($300.00) Dollars, and to be confined at hard 
labor at such place as the reviewing authority may direct until said fine is 
paid, but for not more than three (3) months". The reviewing authority remitted 
the fine but said nothing about the confinement. However, since the confinement 
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was effective only until the fine was paid, the remission of the fine also 
remitted the confinement. · 

The evidence fully supports-the findings that accused collllllitted 
an assault with a dangerous weapon in violation of Article of War 96 and 
that he was drunk and disorderly in uniform in a public place in violation 
of Article ot War 95. 

6. The accused is 35 years of age. He attended Western Reserve 
University at Cleveland, Ohio for eight months in 19'Z7. Prior to his induction 
he was a bus driver and investigator. He was inducted 24 November 1942 and 
served as an enlisted man until 18 June 1943, when upon graduation from Officer 
Candidate School, Camp Lee, Virginia, he was commissioned second lieutenant, 
Quartermaster Corps·. ·He.has been serving as an officer since the latter date. 

7. The court was legally constituted and had jurisdiction of the person 
and subject matter. No errors injuriously affecting the eubstant.ial rights of 
accused were committed during the trial. In the opinion of the"Board of Review 
the record ot trial is legally suf'fi~ient to support the find,ings and the sentence 
as approved b,- the reviewing authority- and to ,rarrant confirmation of the sentence. 
Pismissal is mandatory upon conviction of a violation of Article of War 95 and 
authorized upon conviction of a violation of Article or War 9~. 

~ )?: ~, Judge .Advocate. 

/~,?z~~ Judge Advocate •. 

£!/~~~, Judge Advocate. 
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1st Ind. 

war Departmnt, J • .l.a.o., 4 ~ MAR 1944 - To the Secretary of war•. 
. . . 

1.:. Herewith tranmnitted tor the action of the Preaidat are 
the record ot tr1al and the opinion of the Board of Rniew 1n 1iM 1

. 

cue of Seomd.'tleutenant Iermeth E. Bron {0-1584102)1 Quartenaaater 
Corps. · ' 

2. I concur in the opinion of'. t.he Board ct Renn that ~ 
record of trial is legall.J' sufficient to aupport the !iad1nas of 
guilt)'", to nppon the sentace, and to warrant ccm!1rsat1m of the 
sentence. I recamoand that the sentence be contirmed and eartled. 
into eaenica. . . 

3. Inclosed an a dr&n ot a letter tor 7our sipature, trau- . 
mitting 'tba raeord t.. the President tor k1a acU-. ad a fora of 
EDoutive u\ia d111ipecl to c&rr7. iato efteo\ the. tonpill& reoa-· · 
-d&Uca, ellollld nch aotic:a Met. wi'litl eppronl.. · 1 \ • , , · I . , .. 

~.•.'\.J~-~~.~--· 
Jl,VrClll Ce Ci'UR., 

'! . 
. Major Oenenl, 

flae. Judi• .ldTocate Geural• 
. 3 I.nola. ' 

. l - Reoord ot .t.rial. 
·.2 - ntt.· lu. -tor 11.g. ·s/W. 

... -. •:. · :·:,3 • ro:m. ·or aoUoa. 

· (Sentence confirad.,·· O.C.K.0.-- 199, 26 )lay' 1944)~··. . (' .- . . . ;. .'. . '.. ~; . . . ' . ". . . . ._· ' .. . . 



WAR DEPARTMENT 
. Army Service Forces 

In the Office or The Judge Advocate General 
Wash.ington,D.c. (121) 

20 APR 1944 

SPJGH 
CM 248102 

UNITED STATES ) SEVENTH SERVICE C~ 
) ARMY SERVICE FORCES 

v. ) 
) Trial b.r G.C.M., convened at 

Captain DAVID ROBERTS ) Camp Phillips, Kansas, 4 and 
(o-50S88l)., Co:r:ps or 5 January 1944. Dismissal and 
Military Police. ~ . total f'orteitures. 

OPINICN or the BOARD CF REVIEW 
DRIVER, O'CONNCR and LO'lTERHOS,Judge Advocates ----·--. 

l. The Board or Revin has examined the record of trial 1n the cue 
of the officer named above am submits this, its opinion, ·to The Judge 
J.dvooate General. 

2. The accuaed was tried upon the following Charges and Specilicationsa 

CHARGE Ia Violation .of' the 93rd Article or War. 

Speoil'ication 11 In that Captain David Robert,, CUP, did at 
. Prisoner of War Camp, Ccncordia, Kansas, on or about 24 

October 1943, 1dth intent to do her bodily harm, commit an· 
assault upon (Mrs.) Floralou B, Sterling, b;r shooting her 
in the abdomen 'With a da:cgeroua weapon, to-wita- a caliber 
45 revolver. 

Speoit'ioation 21 (Find~ of not 'gu11t;r), 

Speoi.f'ioationa 3 and 4• (Motion to 1tr:uc·e 1uatained b,r court). 

Specification 5a In that Captam David Robert,, CMP, did at 
Pri1oner of War Camp, Ccnoordia, xansa1, on or about 24 
OCtober 1943, with intent to do bar bo~ harm, commit an 
aaaault upon (Ura.) Marr E. Xing, b,r 1hootin1 at her with 
a dqerou, weapon, to-wit a-a· caliber 45 NTolver, 

CHARQE IIa Violation ot the 96th Article of War, 
(Find.ins of not 1Uilt1), 

Specitioatione (F.indiq; of not &uilt,-J, 
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He pleaded not guilty to all Specifications and Charges. When the prose
cution rested, the court sustained motions to strike Specifications 3 and 4, 
Charge I. Accused was .found guilty of Specifications 1 and 5, Charge I, 
and of Charge I, and not guilty of Specification 2, Charge I, of the 
Specification, Charge II, and of Charge II. He was sentenced to be "dis
missed from the Service" and to forfeit all pay and allowances due or to 
becO!le due. 'Ina reviewing authority approved the sentence; recommended 
that executton er the dismissal be suspended and that the forfeitures in 
excess of $100 per month for 12 months be remitteds and forwarded the 
record of trial for action under the 48th .Article of War•• 

3. The evidence for the prosecution shows that on the evening of . 
Saturday, 23 October 1943, there was a dance at the officers' club at the 
Prisoner of War Camp, Ccncordia, Kansas. A diagram (Ex. 1) introduced in 
evidence shows that the floor plan of the club was substantially as 
follows: At one erxi was an entry or hallway about -18 !eet long and about. 
six feet wide; on cne side of the hall was a radiator about· two !eet high 
and about seven !eet long; on the other side, and next to the main club--
room, was an opening about nine feet wide leading to the cloak roan anp. 
telephone booth; the end of the hall away from the outside door, and adja
cent to the cloak room, opened into the main clubroom or dance noor, 
which was about 66 feet long and about 36 feet wide; at the far end of the 
dance floor or main roam were the barroom and locker room. (No reference 
is made to those parts of the building sho1'Il on the diagram but not 
pertinent to the testim.oey). Among those present at the dance were Captain 
Josiah R. King; Mrs. Mary E. King, his w:Lt'e; Miss Betty King, their 
daughter, 17 years of age; Mrs. Floralou B. Sterling, the wife of ncolonel 
Sterling"; Fir.st Lieutenant John N. Hummel; and "Lieutenant 'Wright•.' 
Accused, who was of!icer of the day and also club mess of!icer, was also 
present (R. 10-ll, 39, 49, 68, 78, 132, 139). . 

. The orchestra, composed o! enlisted men, stopped playing at about 
1130 a.!11. on 24 October, but several enlisted men remained at the club. 
Private First Class Jack :M. King (not related to Captain King) and the 
saxophone player were subsequently in the card roan with- some of the offi
cers' wives and others, who were singing. The bar in the club remained 
open. There was drinking during the evening, and "everybody was happy". 
At about 4aOO or 4al5 a.m. on 24 October, Mrs.Sterling, Mrs. King~ Betty 
King and accused were in the hallway at the entrance to the club. Mrs. · 
King was near the radiator. They' were preparing to leave the club. At 
the time, Captain King, Lieutenant Hummel aDi "Corporal Holle7" were in •, 
the locker roan. Private King ,ras in the card room { adjoining the hallway 
but with a single door ope¢ng into the main .clubroom) putting the instru-' 
ments away. Shortly before this time Lieutenants wright and Hummel had ' 
been in t~e hallway with accused and the three ladies. Lieutenant Wright · 

~ . 
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and a lady with him left the club. Accused, as officer of the day, was armed 
with a .45 calibre Colt revolver (Eit. 2). At about this time there was an 
argument in the hallway 'between accused and others, llhich was followed by the 
firing of four shots from the revolver of accused. One bullet struck the 
wall between the hallway and card room. The remaining bullets were fired in 
the general direction of the ballroom.. Five cartridge cases were taken from 
the gun (Exs. L to P). Four of these had been fired and the fifth had a 
dented percussion cap (R. ll-12, 14-17, 26-27, 39-40, 48-49, 51, 61, 68-69, 
132-133; Ex. 1). · 

Mrs. King testified with res~ct to the argument and shooting sub-
stantialiy as follows c · 

Accused said they were nspoiling• the enlisted men, that if they 
worked in the officers I club they would not do their worlc properly after
ward; Mrs. King asked him wey he did not report it to •the board"; he re
plied that he did not think it would do any good; up to this point it was 
not a serious argument, it us not 8 reallJ' an argument", and there were no 
raised voices; Betty K~ then said to accused •Then, well, wh;y don't you .· 
shut up"; accused "yelled at her, "You shut up•; and Betty replied, "! 
don't have to•. Mrs. King then told Betty to nshut. up" and go tell Captain 
King they were ready to go. When :Betty le.tt, Mrs. King turned to accused 
and told him not to spe·ak to her daughter again "like that"; he said •I 1l'1ll 
speak to her any wq I like"; Mrs. ICing stamped her foo!:, and said "Don•t 
you ever dare speak to her again"; and accused said •I am so sick of ;you 
Kings", 11pulled the gun out" and stood back. Mrs. Sterling said •Don't do 
that" and put her hands up toward accused. The "noise of the gun went of!•, 
and Mrs. Sterlirlg sank to the floor. Mrs. King remembered being on the 
floor and Betty· coming up. Accused pointed the gun at Betty,' and nothing 
happened. Bett;y •got behind• accused and ns trying to scratch him. It was 
"all hopeless confusion•. She heard other shots fired. Accused pointed the 
gun at Mrs. K:ing (R. 39-42). · · . 

On cross-examination, Mrs. King testified that Mrs. Sterling was 
not holding her (Mrs. King) but it "seems" that she was holding accused 

, "back". Accused was pointing the gun at her (Mrs.King). Betty-· was not there 
at the time of the first shot. · When the second shot was fired she (M.rs. 
King) was on the floor by the cloak room. She remembered trying to crawl 
behind the partition but she could not sq llbere she was on the floor. She 
felt "exactly like a rabbit feels". She was positive accused shot; at her 
twice. She recalled that Private King entered the •fracas" and said to 
accused "Remember you are an officer, sir". She recalled making a previous 
statement that Private King 11made a dash" for accused and hit him and that 
accused hit back. This statement was 11 right 11 • It was "all so confused•. 
The ally 11 distinct impression" she had was that after the shooting Mrs. 
Sterling was en the floor, and she (Mrs. King) slapped the face of accused.· 
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She "really11 did not '!think" accused meant to shoot anycne at the begin
ning. At one time, she thought, accused was en- the floor near the door 
with Private King and Captain King trying to· hold him. Betty was on the 
back of. accused; ·t1~'ifiIC'tcfsc1'"at~-him, 11before anyone came", . _and she 
started to scream. Mrs. King screamed too. Mrs~ King does not know aitY
thing at all about guns. She was very angry and so was Betty. She dil.. 
not slap the face of accused until after the shooting. When Mrs. Sterling 
was on the floor, Mrs. King ·did not realize that she had been shot, and 
told her to "have some. guts11 and get up. It "seemed to be happening in 
a dream that you had no part in11 • She could not understand how it was 
that 

. 
:Mrs.Sterling was 

' 
shot in the back (R. 42-55). . 

Miss Betty King testified as follows: Accused was talking about 
his position as mess officer and "got rather quarrelsome" about it. 
Betty 11 started to argue back" w.i.th him and made 11 sC1D.e remark 11 that was not 
"appropriate"• Accused to;Ld her to •shut up and go awaf', she said she 
did not have to, and her mother.made her leave. When Betty had gone about 
~ across the main clnbroom, she 11 happened" to turn around, and saw 
that the others had moved their relative positions. She saw .accused 
"lunge at• her mother, thought he was going to hit her, •started running 
back" and accused "started to shoot". Mrs. Sterling pushed herself in front 
of accused and, Betty believed, put her hands on his shoulders. A shot · 
was fired at that time. She •cou1dn •t say" whether or not that shot struck 
anyone. It was 11kind of a mess· -and mixed up". Betty "got behind" ac
cused, and he shot at her and at her mother. Private King, Corporal Holley, 
Lieutenant Hummel and her father, Captain King, came up. Private King hit 
accused, tzyi.ng to get the gun away from him, and accused hit him back. 
Private King said "Remember you are an officer". They "scuffled" with 
accused "to get the gun away from him11 am finally succeeded. Captain 
King placed accused um.er aITest. Durill?; the argument accused appeared. to 
be ang~ (R. 10-15). · 

On cross-examination and examination by the court Miss King 
testified that at the beginning or the conversation in the hallway Lieuten
ant Wright, his· "friend", ,and Lieutenant Humm.el were present. Accus.ed was 
11 i'ussing" about being mess officer. Miss King was "standing there", and 
was not invited into the conversation. When her mother told her to leave, 
she had gone about. 20 feet into the main' room when she looked back. At 
that 1time accused was "nearer the cloakroom". Accused made a "leap" for 
her mother, and Betty thought he was going to hit her. Mrs. Sterling was 
pushing accused. Betty "naturally ran back•. She did not recall how far 
she had "arrived" when the gun went off. She had not reached accused., "I 
imagine I was somewhere between the two•. She did not "imagine" it pos
sible for her to have been back to him "at that point". When the first 
shot was fired she had· 11 just turned around and started going back". She 
did not remember how many steps she had taken, "whether it happened -when 

turned around, or how far I was or anything". She tried to keep accused 
from seeing her, tried to get behind him, and knew that she scratched his 
!ace. She saw the gun, ran down, jumped on accused and tried to scratch 

-4-

I 

http:Accus.ed


(125) 

him. ~he did not ri:member seein2; the gun but remembered "hearing the shot 
and after I got up i saw the gun in his hand11 • She saw the gun after the 
first shot but not before. l•hen the first shot was fired Mrs. King wai:. "l 

foot or two away from accused. It :was fi.red near the entrance to the 
cloak room, the others farther back in the hall. She did not know 'When 
Mrs. Sterling was shot but she (Mrs. Sterling) fell on the floor the first 
shot. At one time accused was on the floor and Betty was holding him 
dovm, "for one shot". Private King, who was one of the first there, hit 
accused and accl1sed pushed him back. At that time accused was "clear up 
by th'e door". Betty and several others, including Captain King, hit ac
cused. While accused was down on the floor he shot at Mrs. King, who was 
trying to help Mrs. sterling. When the last three shots were fired, 
accused was en the floor, and Betty was on her knees. While accused was 
on the floor, Betty was "trying" to put her hand "to his eyes" so he could 
not see her, and started "scratching at• him after he shot at her mother. 
Miss King can tell "vaguely" what happened, but it happened so quickly 
that she cannot "tell you positivezy•. ''I can tell you generally, not. 
exactly". A statanent (Def. Ex; A) made by Miss King to the investigating 
officer was introduced in evidence. She knows nothing about firearms 
(R. 15-39). 

It was stipulated (Ex. J) that Mrs.~ Sterling would testily that Mrs. 
King, Betty King and accuse

1
d had been arguing about something, Betty 

"seemingly" doing most of the talking, and that all three were very angry. 
, Accused told Betty to II shut up•, that runni.ng the clllb was none of her 
business. When Betty left the group, Mrs. King ccnt~ued the argument with 
accused. :Mrs. Sterling did not know whether Mrs. King slapped accused or 
not but nthere was some quick movementsn and she next saw a.ccused reaching 
for his gun. When she saw this, 14-s; Sterling stepped in front of accused, 
pushed Mrs. King aside, and said "don't do that". While she was pushing 
Mrs. King out of the way, a shot was fired and it struck her in the back. 
She realized that she had been shot, and lay down on the floor as soon as 
she could. She did not see what happened aftern.rd, but heard several other 
shots. Accused was not intoxicated but was beside himself with anger; his 
actions were those of a "wild man" (R. 56). · · ,,.~~ ,·· .-~.-.~~:·~; .. ~ . . 

Mrs. Sterling testified in. per.so~ as a 1'i tness after the testimoey
for the defense had been presented, as follows: A.s they were preparing to 
leave the club, an· argument arose,. to which Mrs. Sterling paid little 
attention. She obta:ined her coat from the cloak room, and accused helped 
~er put .it on. They were standing in a sort of circle, in the hallw~, 
~rs. Starlit:€ standing close to the wall, accused across from her, facjng 
mrs. King, who was to the right of Mrs. Sterling, and Betty facing Mrs. 
Sterling and between her mother and accused. Mrs. Sterling saw the hand of 
accused "slip doffllward".• This 11 scared11 Mrs. Sterling, so she said "Oh, 
don't do that", and turned and "shoved" Mrs. King. :t!:rs. King was in a 
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direct line of fire so Mrs. Sterling took a step forward and shoved her out 
of the way•. She thought she could get Hrs. King out of the way, and at 
the same time get as close as possible to accused, who had no quarrel witl. 
her (itrs. sterling). At that time she was shot in tne back. "It was dis
tinctly an accident, distinctly so". ·when she saw the hand of accused go 
near the gun, Mrs. Sterling did not t:hink he was going to 11take that" and 
use it, but she was frightened because he was angry. Betty had left be- · 
fore the shot was fired, but Mrs. sterling did not see her go and it was a 
"mystery" to her hew Betty got out. Mrs. Sterling did not know how far away 
Betty was. She was not "Where :Mrs. Sterling could see her, and may have 
been "clear aver here e.nd turned back" or II just turned out and turned back". 
She believed no one was behind Captain Roberts when the shot was fired 
(R. 132-1)6). 

krs. Sterling testified on cross-examination that she did not see 
Mrs. King slap accused, and knew definitely that she did not slap him be
fore the shot. She stated that accused was "~xtremely conservative11 . and a 
good friend of'her husband, who regarded accused as an excellent officer. 
Accused was not drunk at the time of the occuzyence. She did not see ac
cused draw his gun because her back was turned _to him. There was no 
"scuffle" at the firing of the first shot. She was not looking at accused 
at the time, but she h.eard no scuffi¥1g• From the time she saw accused 
reach for his gun until the shot was fired, there was just time for her .to 
take not more than three or four steps ·across to Yrs. King, .an!;! iinm.ediately 
after she pushed Mrs. King aside she (Mrs. Sterling) was shot lR. 136-144). 

Private King testified that l'lhile he was in the card roan putting 
away the instruments he heard a shot. He came out the door, turned right, and 
entered the hallway. He was the first• one to arrive. He saw Betty., who was 
nyelling11 to her mother and screaming. He stepped around Mrs. Sterling, 
who was on the floor, and said to accused, 11sir, you are a soldier", because 
he had the gun in his hand. At this time, Mrs. King was fighting with ac
cused. When Private King spoke to accused, the latter struck him twice.· 
King did not attempt to strike accused. Accused pointed the gun out toward 
the dance floor and snapped the trigger. It did not fire. As Private King 
stepped behind the cloak rack, the gun went off. Captain King and Corporal 
Holley arrived., and Captain King was talking to accused, trying to get the 
gun. Private King could not say that accused was pointing the gun at aey 
particular person., he was nfumbling around" 'With it, and :was possibly 
trying to open it. :u:rs. King was struggling with accused at first, and then 
qaptain King was, "after he got ckrim11 • On cross-examination Private King 
testified that he did not recall that Betty King was on the back of accused 
at a.rry time, and he did not see her· struggling with accused at any time. 
He did mt hit accused at all. He was positive that accused was standing 
up when all of the shots were fired. He did not lmow 'Whether or not accueed 
was l!lhooting at him but the gun was raised and pointed out toward the dance· 
floor (R. S7-68). · 
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Captain King testif,ied that he was in the locker room with 
Corporal Holley and Lieutenant Hummel when he heard "shots" being fired. 
They ran to the far end of the room., an:i saw krs. King., Betty, Private 
King and accused struggling, and Mrs. Sterling on the floor. All were in 
the hallway. Captain King did not know whether or not aey shots were fired 
after he arrived. When he arrived accused had either given up the gun or 
was just giving it up. During the melee accused struck Private King. 
Captain King placed accused under arrest. Mrs. King and Mrs. Sterl.il".g were 
wearing dark fur coats. Betty did not have her coat on (R. 78-80, 84). 

On cross-examination Captain King testified that when he arrived 
there was "just a grand struggle", at one time accused was on.the floor! 
but he could not say whether he was on the floor at the ti.me when Captain 
King arrived. Capta:in King got in the "scuffle" too, and probably attempted 
to hit accused, but did not know whether or not he succeeded. At one time 
they were all on the floor. In response to questioning by the court Captain 
King stated he did not think it possible for the revolver to have been fired 
during the struggle unless it was "deliberately squeezed". (R. 8o-83) • 

Lieutenant Hununel tes·tified that he heard the .first part of the 
argument, which concerned the matter of mingling with the enlisted men. Ac
pused did not think the men should ·mingle With the officers, and Mrs. King 
and Betty differed with him. Accused did not appear to be angry, and in 
the opinion of Lieutenant Hummel was sober. Lieutenant Hunupel went to the 
locker room, and was there with Captain King and Corporal: Holley when the 
shooti.'lg began. He heal'd three or .four shots. *en he arrived at the 
scene Mrs. King and Betty were struggl~ with accused. No shots were fired 
after he arrived. Captain Iu.nff "threw himsel.f at" accused and they were 
struggling toge~her. Accused I threw" Captain King away .from him and against 
the wall. At that time, accused still had the pistol., Lieutenant Hummel 
"reasoned" wit_h him to give it up, and accused finally gave it to him. 
Lieutenant H'ummel thought the pistol was in the right band of accused during 
the strusgle 'With Captain King., but after he "threw' Captain King against 
the wall, accused grasped the pistol in both hands and •it appeared" that 
he was taking out the cartridges and taking the clips out. He then -handed 
it to Lieutenant ffummel. The latter did not see accused point or fire the 
pistol at a:ny time (R. 68-71). 

On c:oss-examination and exami.TJ.ation by the court., Lieutenant 
Hununel testi:ied that he was present during the argument in the hallway 
up to the point when he heard !!rs. King tell accused not to speak to her 
daughter "that way", to which accused replied that he would speak to her 
in ar fashion he wished. Lieutenant Hummel then went to the locker room 
and etty was st ill with the group. When he came back, accused was standing 
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• up, facing toward the main hall, and struggling with Mrs. King and Betty. 
Private King was also struggling with accused. Vib.en accused "threwff 
Captain King off, he remarked "Don 1t forget I still have the gun"• At 
that time he was "free" to use the gun if he wanted to. There were no ' 
people on the dance floor at the time (R. 72-77). 

The ioodical of!icer who attended Mrs. Sterling after the shoot
ing testified that the bullet which struck her entered at a point on her 
back about two inches below the last· rib, near the midline on the right 
side, passed through her abdanen, and came out. in !ront at about the same 
level as the point of entzy. '.l)ie direction of the bullet was r~her 
straight. It eould not have been fired from the noor while she was 
standing nor into her as she ~ay down ltbecause it would have cane out 
through her liver" (R. 86-89). . . . 

A!ter being warned of his rights, accused made two voluntary state
ments (Exs. 5 and 6) to Captain D. ll. Renfro, the investigating officer. 
In these statements accused outlined various ei!ficulties between.him. and 
Mrs. King, end also _the argument which he had with her and her ds,ughter, 
both of whom, he stated, were insultiilg and disrespectful. ~ one state
ment he said that these insults together with "an aesault 1n the form o£ 
a scratch by these t11t>11 were respa1sible for h;ls actions, 'Which he could not 
account for because he was angered, and which he could not recall clear~. 
In the other statement, he said that he had taken four or five highbaUe 

, that night, but was not drunk, .and attributed the incident· to a combination 
·. of "anger am drink".· Just prior to the. shooting, he told Yrs. Xing, 
civilly, that he d.id not like her policiei,, interference and att9111pts to 
daninate the affairs .of the _cl'li>. Bett,' King told him to shut up, and he 
clearly remembered telling her to •stq out· of it•. Mrs.King said not to 
speak to her C,.aughter that _way. From this point •things became haz;r•; and · 

. until the t~ ~ realized Urs. Sterl:f.ng as hurt he remembered nothing. 
He did not remember scuffling with en,TC11e•. 'When he· began to rememb 
things again he was standing at the south entl"Y' to the club and did : 
have the gun. , Lieutenant Hummel and Captain King t'-- • . n
who obs d · d .- were iusre. A pay-chiatrist

erve accuse .i.rom 12 November to 6 December 1943 was or the· 1n1 
that accused was not. psychotic at the time or obserYati and op on 
not at the time of the alleged offenae He did on, • probably' 
ns temporarily im1ane at the latter time (R. 8~~ e~ti~e that accused 

Briti~h ,:~~mt1~:!~ thai he ns born in Wale~ and. served ~ th·~ 
tificate in-lieu of a lost~sc~l3rg:o(~!r]{a;_:h Bl920,u~• cshcnrn bi acer-

t this • __.. ) • · MG 18l"Y'ed about f aur 
years O time in Arabia, and attailled the grade of regiaental .sergeant-., 
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major. It was stipulated that five discharges from the United States . 
Arnry show excellent character and enlisted service· from 9 August 1920 to 
4 August 1922:, and from 22 March .1929 to 31 December l~ 2. He attain!ri the 
grade of master sergeant. .li'our of the discharges show that he qualifie.. 
as an expert with the rifle, and three that he qual,ified as an expert 
with the pistol. His final di.scharge was given so that he could accept a 
direct commission as first lieutenant (R. 95-99, 122, 1L5). 

Accused testified further that he went on duty as officer of the 
day at 4:30 p.m. on 23 October. At .about 4:30 a.m. en 24 October, he was 
talking to Mrs. Sterling near the radiator in the hallway at the entrance 
to the club. Lieutenant Wrigh~, secretary and treasurer of the club, and 
his n1ady friend" came up. Accused, who was mess officer of the club, spoke 
to Lieutenant Wright about the operation of the mess, the per~onnel of the 
club, and fraternizing with the enlisted men. At that time Mrs. King and 
her daughter joined the group and :"took up" the argument. They stated that 
the enlisted men in the mess "were all right and did not need any changing•. 
The objection of accused was that the enlisted men should be· out of the 
club by 2:00 a.m., but some of them had remained in the card room, where 
the singing was going on.. Accused told Betty King not to interfere in the 
argument, ·as she was not :involved and runnillf the mess was no business of 
hers. She replied :that she did not have to ·Shut up" and would continue to 
talk. Accused told her that as long as she interfered he would talk to 
her as he deemed fit. Lieutenant Wright had left at that time.' :r.tt·s. King · 
told Betty to keep quiet and go get her father. When Betty left, Mrs. Ki~ • 
became quite angiy, stamped her foot, and said "Don•t you ever talk to my 
daughter like that a.gain". Accused stated •I have had enough of you King•sn 
and walked away, in the direction of the cloak roan. It was time for him 
to go out and inspect the guard. It was a cold raiey night ani he was 
going to the cloak room to get :us coat (R. 99-lOJ). 

Through 11habit ani instinct", accused stopped to inspect m.s · pistol, 
befcre going on a "tour like that•. He was partially facing the radiator 
and aeyone in the room.could see him pull his pbtol. He checked his gun, 
found it loaded, and closed it in such a way that the 11empty11 was under the 
hammer. Before he could return the pistol to the holster, Mrs. King slapped 
him in the face. He stepped back, and the next thing he knew someone 
leaped on his back from behind and. was· scratc;ing at his face arxi. eyes. 
This person also tried to reach the pistol, which was -in his right hand. 
Accused tried to keep the pistol away and did not have his finger on the 
trigger. From that tine on he did not remember •much more• of what hap
pened, and thought that" someor.ie hit him, because later he found that his 
face and the side of 'hts chin were sore. The last he remembered was tr.,ing 
to get the pistol away fran this person (with a fead.nine hand) who was •·. 
reaching for it from behind. The next thing he remembered was stand:1.ng near 

·.. I. 
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the door and being told he was in arrest. At that· time he· did not have 
the' gun. He remembered that a shot was fired while the person was on his 
back, but did not know in what direction it was fired, because of being 
scratched in the face at the ti.me. It was: just a matter of seconds from 
the ti.me Mrs. King slapped him until someone was' on his back and the gun 
"Went off (R. 104-107). 

' Accused te.stified that he had qualified with the pistol every 
year. He did not recall Mrs. Sterling being shot nor what happened to 
Y..rs. King after she slapped him. His relationship with Colonel and Mrs. 
Sterling was very coroial. He had no intent to shoot Mrs. Sterling. 'When 
he inspected his gun, there were five shells in it, he remembered one 
shot, but knew nothing of the other shots. He remembered nothing of being 
on the floor. . He did not. remember Mrs. King striking him, except the one 
slap, nor Private King or Captain Kirg striking him, nor being on the 
floor and ffl'est~g vd.th Mrs. Kj..ng, Betty ~ Private King. When Betty 
was sent away to get her father, that put her behind accused. There had 
been drinking at the club, and both Captain and Mrs. King showed signs of 
having had liquor. He had not seen Betty drink, and did not think that 
she did, but she was nervous and 8 on tension" (R. 107-112). 

On cross-examination, accused stated that his finger :was not on the 
trigger but he could not say whether the other person's finger was on it, 
·though he was of the opinion that someone else had pulled the trigger. He 
admitted that 'When Mrs. King an:l Betty entered into the conversation, he 
became quite angry. Mrs. King was also angry. Both of them had been drink
ing. The "person" jumped on him 'from behind before the first shot was 
fired. He was holding the pistol by the handle alone in his right hand,. 
with his finger not in the trigger guard•. He felt someone's hand over his. 
He was being scratched en the left side of the face. He was struggling, 
trying to keep the gun awa:y .f'rom the other person, and trying to "get these 
fingers" out of his eyes. He did not remember Urs. Sterling saying · 
"Don't do that" or making any movement. He did not recall being on the 
.f'loor. Accused stated that some of the facts to which he had testified 
were not contained in his statements to the investigating officer through 
oversight, he apparently did n,ot rem.ember these facts at the time (R.112-
122)., · 

Under examination by the court accused stated he did not usually 
car:cy hi's revolver on "full cock• when on guard. The hammer was down. 
It was closed on the empty chamber. It requires •some" pressure to pull
the trigger in that position {R. l2J)e . , 

• 
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The following character witnesses testified for the defense: 
Captain Renfro, the investigating officer, stated that accused had an 
unusually good reputation as an officer, tended to his business and knew 
his business, his men ani too officers liked am respected him, and ac
cused did not have a great deal to say. On the night of the incic.ent, · 
accused definitely had control of his faculties, arrl there was no indica
tion of intoxication. On cross-examination it was brought out that ac
cused is a powerful man. In the opinion of Captain Renfro all of the 
people there .together could not have overpowered accused. As strong as 
accused is "he coold have held them off with his left hand11 and shot sny
body he desired. Second Lieutenant. Joseph A. Siegel testified that in his 
opinion was 'a "very good officer and soldier", and that the men of his 
organization regarded him highly. On the night of the dance accused had 
control of his faculties, and Lieutenant Siegel II-would not S§J.Y he was , 
drunk". Lieutenant Hummel, post adjutant, was of the opinion that accused 
was a good soldier and a "very good" company commander. In his opinion 
accused was not drunk on the night of the dance. Three enlisted men who 
had served under accused for six or seven months stated that accused was 
the "best comnanding officer" one of them ever served under, was well liked 
by the men of the canpany, was a- 11top officer•, •couldn't be any better', 
was a CBpable officer, arrl the best officer they ever had (R. 124-131). 

5. a. A dance was held at the officers• club at the Prisoner of War 
Camp, Concordia, Kansas, on Saturday evening, 23 October 19le• The 
orchestra stopped playing at about 1:30 a.m. on 24 October but a number of 
people remained at the club afterward. There was drinking during the even
ing and "everybody was happy". At abrut 4aOO a.m. Mrs. Floralou B. 
Sterling, wife of nColonel Sterling", Mrs. Mary E.King, wile of Captain 
Josiah R• King, Betty King, 17 year old daughter of the Kings, and accused 
were in the hallway leading from the ballrocm to the outside door of tm · 
building, and preparing to depart •. Accused was officer or the day- and was 
armed with a .45 calibre Colt revolver. Captain King, Lieut~t John N. 
Hummel and-ncorporal Holley" were in the locker room at the opposite end of 
the ballroom. Private First Class Jack M. King (not. related to Captain 
King) was in a card room which adjoined the hallwcl1' but opened into the 
ballroom. 

Accused and another officer had .previously been discussing the. 
fraternalizing of the officers and their families with enlisted men, · 
members of the orchestra, at the dance. When the other officer lef't Mrs. 
King took up the slbject with accused and suggested that 1£ he .felt ag
grieved he s~ould report it to the •ooard11 • Accused said it would not do 
any good whereupon Betty King said, 11Then, well, why don •t you shut up•. 
Up to that po:int, according to Mrs. King, it had not been a real agrument 
no voices :were raised. Accused then became very angry and "yelled• at ' 
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Betty, nYou shut up11•• Betty replied, "I don 1t have to11 
• Mrs. King then 

told Betty to •shut up11 and go tell Captain King they were ready to go. 
Mrs. King was veey angry and when Betty left, she turned to accused anJ told 
him not to speak to her daughter again "like that". Accused remarked he 
would speak to her any Wa:]' he liked, whereupon Mrs. King stamped her foot 
and said, "Don't you ever dare to speak to her again". While the argument 
was going on 1.lrs. Sterling had put en her coat with the assistance of ac
cused and was standing there. Accused said, "I am so sick of you Kings1t 
and Mrs. Sterling saw his hand 11 slip downward" toward his gun. She was 
frightened because accused -was so angry, 11he acted like a wild man", and 
she said "Oh, don't do that", at the same time taking three or !'our steps 
forward, pushing Mrs. King out of the way and turning her back to the accused. 
Mrs. King saw him pull the gun out, it 11went off11 • The bulJet struck Mrs. 
Sterling in the bade, entered at a point about two inches below. the last rib, 
near the mid.line on the right side, passed through har abdomen and came out 
in front at about the same level .as the point of entry. 

Betty King was about 20 feet down the ballroom when she turned and 
sa,r accused "lunge" at her mother. She started to run back when a shot was 
fired and she saw )lrs. Sterling sink 'to the fl._09r. Private King heard the 
shot, ran out of the card room, across the corner of the ballroan and into 
the hallway. When Betty reached the hallway accused pointed ~e gun at her, 
pulled the trigger but the cartridge did .not fire. Betty and her mother 
were screaming. Private King said to a,ecused, "Remember you are an officer, 
sir• and accused struck him twic~. Private King struck accused. Accused 
pointed the pistol in the direction of' the dance floor and pulled the trigger 

• but the gUn did not fire. Private King stepped behind the cloak rack and 
then the gun went· off. Betty Kill; tried to get behind accused· and scratch 
his eyes to keep him fran seeing her. Three more shots were fired. Mrs. 
King "Was positive accused shot. at ,her twice. She testified she was on the 
noor trying to crawl behirxi a partition. · She felt "exactly like a rabbit 
feels". It was all ahopeless confusion". Captain King, Lieutenant Hummel 
and Corporal Holley ran to the hall1'J8.y when the shooting began but no shots 
were fired after they reached there. Some :further scufning followed and ac-
cused then surrendered his gun. · 

Accused made two statenents ·to the investigating officer concerning 
the shooting, attributing it in one statement to insults and an assault . 
"in the fonn of' a scratch", and lll the other ,to a canbination of "anger and· 
drink•. He admitted havi~ four or five highballs during the evening. He 
described events leading up to the shooting but claimed that from the time 
Mrs. King told hill!. not to speak to· her daugh\er "that miy", "things became 
hazy« and when he began to remember things again Captain King and Lieutenant 
Hummel were there and he did not have his gun. He did not "remember scuf
fiing with any-me". 
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Accused testified at the trial in his own behalf relative to 
events on the night in question. He recounted his conversation with ano
ther officer relative to fraternalizing with enlisted men and stated that 
Mrs. King and daughter joined in the discussion, as testified to by the 
prosecution's witnesses. After Betty King had left the hallway to get her 
father, Mrs.King angrily stamped her foot and said 11Don1 t you ever talk to 
Jey" daughter like that again11 • Accused said "I have had enough of you 
Kings" and walked toward the cloak roan to get his coat. It was time for 
him to inspect the guard and through "habit and instinct• he stepped to 
inspect his revolver, checked his gun; foi:nd it loaded with five shells and 
closed it in such a way that the •anptyn was under the hammer. It required 
nsome" pressure to pull the trigger in this position•.. Before he could return 
the pistol to his holster, Mrs. King slapped him in the face and then some
one leaped on his back from behind and scratched at his face and eyes. He 
had the pistol in his right hand, am tried to hold it alf'B:3' from this person, 
who had a nfereinine hand11 , on his back. His finger was not inside the 
trigger guard.. He thought someone struck him at this time and he did not· 
remember 11much more" cf ,llhat happened. He did remember a shot being fired 
and was of the opinion someone else had pulled the trigger as his cmn finger 
was not on itl The next thing he remembered was standing near the door and 
being told he was under arrest. When asked on cross-examination to recon
cile his testimol'\Y at the trial concerning a struggle with his statement to 
the investigating officer containing nothing abotrt. a struggle accused stated 
it was an "oversight" and that he 11apparently11 had not remembered these 
!acts at the time he made his statement. 

The defense presented several character ll'itnessos who testified 
concerning the previous good character and reputation of accused as an 
officer and soldier. Several witnesses who saw accused about the time of the 
shooting test~ied he was not i~toxicated. 

b. Although there is some conflict in the ·evidence for the prose
cution as-to the course of events, because or the excitement that prevailed, 
the rapidity with 'Which things happened, arxi possibly the amount or drink
ing 'Which had occurred during the evening, the evidence establishes beyond 
arr:, reasonable doubt, that accused fired his .4.S calibre revolver at Mar:r E. 
King and that the bullet accidentally struck Floralou B. Sterlir..g in the 
back. The testimoey of Mrs. King and Mrs. Sterling is in substantial agree
ment as to events leading up to the firing of the first shot. Tlle Board or 
Review believes that the· testimony of Mrs. Sterling, especially, is entitled 
,to great weight because or the .friendship e;rlsting between her husband, 
herself and accused, a friendship which was not destroyed by the events in 
question as is apparent. from her attemptz, on the witness stand to explain the 
affair as wholly accidental. Both Mrs. Sterling and Mrs. King testified that 
they and accused were the only' persons in the hallway at the time the first 

- 13 -



{134) 

shot was fired, that when accused, displaying great anger, reached for his 
gun., Mrs. Sterling stepped in between Mrs. King and accused and that a 
shot fired immediately after struck Mrs. Sterling in the back. The testi
mony of llrs. Sterling and Mrs. King concerning events up to this point is 
in substantial agreement with the testimony of Betty King• Her testimony, 
considered as a whole., shows that she was part way across the ballroom when 
she turned and saw accused make a threatening gesture toward her mother 
and that a shot was fired as she ran back to the hallway. 

'£he credibility of the testimony of accused that he took his re
volver out to check it.,. that Mrs. King slapped his face before he could re
turn it to his holster (specifically denied by Mrs. King and ~rs. Sterling) 
and that someone., with a 0 ft111inine hand", jumped en his back and scratched 

· his face and hands., prior to the firing of the first shot., is of course 
weakened by his failure to menti~n any such happenings in the statements 
made to the investigating officer prior to the trial. It is something 
more than a mere omission•. Accused specifically stated to the investigating · 
officer that he remP.mbered nothing from the time Mrs. King told him not to 
speak to her daughter until subsequent to the shooting when he had been re
lieved of his gun. He also stated he did not "rememoer scu.f.fli.ng with 
aeyone". 'lhe great improvanent in his memoey between the investigation and 
the trial requires that his testimony be received with caution. Aside from 
this fact., and the conflict between his testimony and that. of the witnesses 
for the prosecution., it has an inherent improbability which warrants its re
jection. If his testimony is believed., while he held the gun the trigger 

. was pulled by a person with a "feminine hand" liti.o jumped on his back at the 
··time i.~rs. King supposedly slapped him. Such a person could o n1y have been 
the··1.-1 year. old girl, Betty King. Assuming that a struggle took place it 
would riot be an unusual occurrence., undercertain t:ircumstances, for a re
volver to be discharged. In this case., however., the gun was not cocked but 
the hammer was closed ·on an empty chamber according to the testiJllony of 
accused himself. It was necessary therefore to apply pressure to the 
trigger not mere~ to release. the hammer but with such force as to cock the 
pistol before it would fire. Captain King testified that such a gun could 
not be fired unless· the trigger was "deliberately" squeezed and accused him-. 
self admitted'that it took "some" pressure to ~ire the revolver under.~ueh 
conditions. The Board of Review has carefully examined ·!cpistol: or ·the same 
type to verify these facts. 

. . 
While the Board is not concerned with events subsequent to the 

shooting of krs. sterling., except in so far as they illuminate the preceding 
events., attention must be given to the fact that. the revolver was fir~d 
four times and the trigger pulled· a fifth time., the cartridge not exploding.' 
The testimony for the prosecution shows that accused fired the revolver each 
of these times. If this testimony is rejected, presumably it must be said 
that 'While accused held the revolver., for it is established beyond dispute 
that he did not surrender the gun until the firing was over, his assailant 
or assailants pulled the trigger five times. Wh;y Betty King., or Mrs. King 
or perhaps Private King, would be so desirous of firing-the gun is not ' 
apparent to the Board. The Board is convinced that accused fired the shot 
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that struck Lrs. Sterling and that he explained it correctly 'Men he tdd 
the investigating officer that it was due to a combination of "anger and 
drink"· 

c. It is clear that accused was guilty of an assault upon N;ary £. 
King within the wording of the luanual for Courts;{artial (1928), paragraph 
1491 (p. 177) which defines an assault as 11an attempt or offer with unlav.-f'ul 
force or violence to do a corpore.l hurt to another". His intent to do 
bodily harm to Mrs. King is inferable from the circumstances surrounding 
the event, the nature of the weapon used, and the character of the injury 
which resulted to ~fr3. Sterling (Dig. Ops. JAG, 1912-40, sec. 4.51(10) ). It 
'is immaterial that injury was not inflicted upon Mrs. King. The following 
statement in the Manual (p. 178), in connection with a discussion of the 
offense of assault with intent to murder, is pertinenta •Thus, where a 
man nth intent to murder another deliberately assaults him by shooting at 
him, the fact that he IIl.li: ses does not alter the character of the offense" • 

. 
The bullet fired at Mrs. King accidentally struck Floralou B. 

Sterling and thus· accused was likewise guilty of an assault upon the latter. 
The intent to do Mrs. King bodily hann is transferred to Mrs. Sterling. 
Again turning to the Manual (par. 1491,, P• 179), the following language ueed 
in connection with a discussion of the offense of assault 'With intent to 
commit murder is applicable to the present case: "But 'Where the ,accused, 
intending to murder A, shoots at and wounds B, mistaking him for A, he is 
guilty of assaulting B with intent to murder. him; so also -nhere a per:son 
fires into a group with intent to murder someone, he is guilty of an assault 
with intent to murder eaah member of the group11 • It is well settled that 
there is no difference between shooting B mistaking him for .A., whom it is 
intended to murder, and shooting B accidentally in aiming at A, 'Whom it is 
intended to murder (see Wharton's Crim. Law, Vol. 1, P• 194). 

6. The accused is 47 years of age. The records of the Office of The 
Adjutant General show his service as follows 1 &llisted service from 9 
August 1920 to 4 August 1922 and from 22 March 1929; temporarily appointed 
first lieutenant, Anny of the United States, JO November 1942, effective 
and active duty, 1 January- 1943; temporarily promoted to captain, Army .of the 
United States, 21 September 1943. • , 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally euffi
cient t'o support the findings of guilty and the sentence, .and to warrant con
firmation of ,the sentence. Dismissal is authorized upon conviction of a 
violation of the 93rd Article of War. 

~?z,.~Judge Advocate 

~~-l-~(l-r;f~__, / , Judge Advocate 

: 
, Judge Advocate.~-~~.......,......--------------
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War Department, J.A.G.o., 3 O J,PR 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the recC"1'.'d 
of trial and the opinion of the Board of Review in the case of Captain David 
Roberts (o-505881), Corps of Military Police. · ·. 

2. I concur in the opin+on of the Board of Review that the record of 
trial is legally sufficient to support the findings of guiltr and the sen
tence and to warrant confirmation of the sentence. The accuaed, who as offi
cer of the day was carrying a caliber .45 revolver, in tne course of a 
quarrel with Mrs. Mary E. King in the officers• club; at aboat 4 a.m. 
committed an assault upon her with a dangerous weapon,with intent .to do her , · 
bodily harm by. shooting at her 111th such revolTer (Spec. 5, Chg. I) and thereby 
also committed an assault of like character upon Mrs. Floralou. B. Sterling 
in that the bullet directed at Mrs. King inadvertently struck Mrs. Sterling in 
the back and passed through her abdomen (Spec. l, Chg. I). A motion to 
strike Specifications 3 and 4; Charge I, was granted by the court· and the ac
cused was found not guilty of Specification 2, Charge I and of Charge II and 
the Specification thereunder. · 

All of the maibers of the court and the trial judge advocate 111 a 
recommendation for clemency attached to the record of trial, recanmended that 
because of the long and honorable enlisted service of accused both in \he 
British Army am in the United States Army and the "irritating circumetancee• 
l'dlich preceded the commission of the offenses involve~ the portion o! the 
sentence adjudging -di~sal be suspended and that the total forfeitures be 
reduced .to forfeiture of $1,000. The reviewing authority also recommended 
that the dismissal be suspended.and that. the forfeitures in excess of t].00 per 
month for 12 maiths be remitted. 

- ilthough the accused had been drinking he was not drunk. After !iring 
at Mrs. King accused fired three other shots and snapped his pistol, the car- , 
tridge not exploding, 'While various.'persons were struggling to subdue and take 
the napcn awa:y from him. Notwithstanding the J"9Comm.endations for cl911l8!1C7 
mentioned above, in view of the seriousness of the offeru,es committed and the 
lack of adequate provocation therefor, I recommend that the sentence. to dis
missal and total forfeitures be ·confirmed, that the forfeitures be remitted, 
and that tht sentence as thus· modified be carrie'd into execmion•.. 

3. Inclosed are a draft of a letter for your signature; transmitting the 
record to the President for his action,· and a form of ExeoutiTe action e&n7- · 
ing into effect the recomendation made above • . 

~--~·.~-- -~ 13 Incl•• 
Incl.1-Record of trial•. · 11· ·. .-on c. Cram9r""",JA J 
Incl.2-Drtt~ o! ltr. for eig.· Major General, 

, S/w.. . ·..· .. The .J\1dge. J.dvoca·h General. 
. . - )

~Ll-F_oni__o!__.lction._ 'i·; · 

'·(Sentence continled bit ·forfeitures relldtted~ o.c.u:_.o~- 368, 1'7.·Jul 1944)' 
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------------------------------

WAR DEPARTMENT 
Army Servioe Foroes 

In the Office of The Judge Advocate General 
Washington, D.C. (137} 

SPJGK 
2 6 FEB 1944CM 248104 

U N I T E D S T .A: T E S ) FURT HUA.CHUCA, ARIZONA. 
) 

v. ) Trial by G.C.M., convened a.t 
) Fort B'uaohuoa, Arizona., 10 

First Lieutenant RUDOLPH ) . January 1944. Dismissal., 
H. PORTER (0-399280), ) total forfeitures, and con
Medical Corps. ) finement tor three (3) years. 

OPINION of the BOA.RD OF REVIEW 
LYON, HIU. am. ANDREWS, Judge Advooates. 

-----------~·-----------------
l. The Board of Review has examined the record ot trial in the e&H 

of the officer named above and submits this, its opinion, to· The Judg• Ad
vocate General. 

2. The acouaed was tried upon the following Charges and Speoitioationaa 

CHARGE Ia Violation of ,the 96th Article ot War. 

Specification 11 In that First Ueutenant Rudolph' H. Porter, 
Medical Corps, Medical Departmsn~ Replacement Pool, Fort 
Huachuca, Arizona, being assigned to duty u ward of'tio•r 
of ward number twenty tour at the Station &spital, Fort 
Huaohuoa, Arizona, did at Fort lh.laohuoa, Arizona, on,or 
a.bout 4 January 1944 wrongfully, dishonorably and to the 
disoredit of the military aerno• reoeive from. Teohnioian 
Fourth Grade Oscar J. &l.mes, a patient in said ward $225.00 
in currency in consideration tor whioh the aaid First 
Ueµtena.nt Rudolph H. Porter promised to obtain tor the 
said Teohnicia.n Fourth Grade Osoar J. Holmes a discharge 
f'rom the A..""IDY of the United States. 

Speoifioation 2, in that Fi.rat Lieutenant Rudolph H. Porter, 
Medioal Corpa, Medioal Department Replacement Pool, Fort 
Huaohuoa, Arisona, being aa•igned as ward offioer at the 
Sta.tion &apital, Fort Huaoh_uoa, Arizona, did at Foz:1; 
Hua.chuoa, Arizona, on or a.bout 19 December 1943, wrongfully-, 
dishonorably ~d to the discredit of the military service 
offer to obtain for Teohnioian Fourth Grade Oaoar J. Holmes, 
a patient und•r the medioal oa.re and observation of' the 
said First Ueutenant Rudolph H. Porter, a disoharg• f'rom 
the A.rmy of' the United States in oon.sidoration of' the pay
ment of' $150.00.-

CH.ARGE Ila Violation of the 95th Article of War. 
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Specifica.tiona In that First Lieutenant Rudolph H. Porter. 
Medical Corps, Medioal Department Replacement Pool, Fort 
Huachuca, Arizona., being assigned as ward officer of l'fard 
number twenty four at the Station Hospital, Fort Huachuca., 
Arizona, did at Fort Huachuca, Arizona, on or about 4 
January 1944. wrongfully, dishonorably and to the discredit 
of the military service, receive from Technician Fourth 
Grade Oscar J. Holmes, a patient in said we.rd, $225.00 in 
currency in consideration for which the said First Lieutenant 
Rudolph H. Porter promised to obtain for the said Technician 
,Fourth Grade Oscar J. Holmes a discharge from the Arm:, ot 
the United States. 

He pleaded not guilty to a.nd was f"ound guilty of all Charges and Specifica
tions. No evidence of pre'Vi.ous con'Victions wu introduced. Ha we.a sentenced 
to dismissal, forfeiture of all pay and allowances due or to become due .. and 
confinement at hard labor for three years. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article of 
War 48. 

3. Summary of evidence. 

It appea.ra from the testimocy of Second Lieutenant J.ary Wilborn, Arm3' 
Nurse Corps, Station Hospital Number 1, Fort; Huachuca., and Technician 4th 
Grade Oscar J. I:blmt1s, 37th Special· Service Company, Fort Huachuca, that 
I:blmes was admitted to Ward 24 of the hospital on 17 December 1943, for 
observation of a deformity of his right elbow, with a view to his possibly 
being sent before a Certif'ied Disability Discharge Board. Holmes had 
previously (on 18 September 1943) been recommended for a discharge beoauae 
of the condition of his elbow, but his Company Commamer. Captain Kenneth 
Lowell Johnson, 37th Special Service Company. had "refused to sign the 
papers" because Holmes was needed in the organization and it was felt that 
tho deformity would not prevent his performing his duties, which were the 
repair and operation of motion picture projectors. Holmes testified that 
his arm continued to pa.in him, however, ·and that he wa.s again a.dmitted to 
the hospital (R.12-24,41,42,43,46; Pros. Exs. 1,2 and 3). Acouaed was 
the .m.edioa.l officer in charge of Ward 24 on 17 December when Holmes was re
admitted to the hospital (R.13). Accused examined Holmes' arm and asked a 
few questions a.bout it (R.12,24,26,27). Holmes testified that on the morning 
of 19 December, accused called him into the office and said that "I aeemed 
to be a nice fellow.~ my age /!fl, was partly against me, and tor a aum. 
he thought I could get a discharge (R.27). At this point another officer 
entered the office. and accused excused witnesa to return to the ward 
until later. He was called again to accused'• office that a~ernoon (R.26, 
27 ,29). Witness stated that at this tima accused told him "that there 
was a fellow he faocuseiJ could contact that could make arrangements tor 
a discharge" but that the one who "would aee the right parti~s and make 
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arrangements• was going on ban tor the Christmas holidays. It would. 
therefore. be :necessary tor witness to have the money and make the 
arre.ng811lenta tor the diaoharge be.f'ore Wednesday. 22 December. The amount 
required was to be $160. Aoouaed asked witness if' he oould get tba money 
and if it would be possible to borrOW" f'rom some person in witness' company 
(R.28.29.30.40.52). Holmaa testified that during this conversation ac
cused also told him that anything he (witl:leaa) did or aa.id would involve 
him rather than the oi'fioere, who "would always be in the olea.r no matter 
whe.t did happen•. and that even if' wiiizieu were dieoharged from the Army 
he oould be held for bribing an oftioer it he said anything a.bout it 
(R.38.39). Due to the taot that witness bad obtained no relief' from pa.in 
through the treatment oi' his a.rm in the previous six weeu. and becauae 
•1 thought it I got a dieoharge maybe I oould get something done". he 
decided to aooept aoouaeci'a proposition. He testitieda "I wa.s willing 
to do anything to get out and have aomething done for my arm" (R.45.46. 
49,56). . 

Be told aoouaed 'that he oould obtain the money by oaahing some 
aeouritiea, aild on either 20 or 21 December obtained. a pa.sa trom aooused, 
aaying that he -...nted to go to his OCDpalliY to _see if' he could obta.i?l 
aoae money. Witneu aleo wrote to his wife aild to a friend who held a 
small mortgage on hia home, in an ei'f'ort to inor•u• the mortgage. He 
did not reoeiw the mone7 by Wednesday, 22 Deoember, a.nd told aooused 
thia on Thursday. Aoouse~ "wasn't aure he oould hold it open muoh 
longer", ao witnesa oi' hia own Tolition asked aooused whether if the 
figure .were raiaed to $225.00 there would still be a possibility ot his 
obtaining-a disoh&rg• (R. 30,31,59.60,61.118). HollDllts testified that 
aoouaed aa.id •he would see•, and that a day ox- so later aoou.sed told 
witneaa that ~it would be all right". asking witness 'Whether he was 
poaitive he could ban $225 by Thursday. 30 December. Witness obtained 
a pu1 for Thursday, telling a.ocuHd that he was going to try to get 
eom money, and went to his oompany aDd to the post office to see if he 
had ~ mail. BB alac sent a. telegram to his wife. Hs saw a.oouaed that 
eff!ling. promising to tey to have the money by the morning of' Friday, 31 
Deoe:mber 1943. Aocueed said this would be all right, so witnBss ••nt 
again to hi• oomp!UJ1' to reoeh• his pay, and to the telegraph offioe. 
where he reoeived a telegram from hie wife, stating that a power of 
attorne;y he bad left with her waa .not in proper form. and tha.t another 
aignature waa needed in order to negotiate a loan (R.31,32,61). Holmes 
stated that up to this time he bad planned to pay aoouaed the money and 
obtain a diaoharg•• "but after thinking it over I thought it wun't right•. 
So on Saturday, 1 Je.nue.ry~ he went to Seoond Lieutenant Alfred W. Watson,_ 
Corpa of Engineers, 37th Special Service Company, who was the intelligence 
ottieer, and told th• whole atory. Lieutenant Watson took witness to 
the otfioe of Colo:cel F.dwin :N. &rdy, Ca.TtJ.ey. the poat.oomnander. where 
witnea• was uked to and. agreed to go through with his plan of paying 
the money to accused (R.32,48,56,67,58,62,63). 
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·;ii h:Hso r.ext to.lk.ed to aoousod on M:>nday, 3 January 1944, telling 
::iccm,:sed. that. tl:3 r.ad talked to "an officer" of his company on the previo.;\.,,, 
dz,y wh,> had t...f;l"6'5d to loan him the money, e.nd tha.t he would ha.ve it fo1· 
~ccussd at 10 o'clock the nar, morning. To aooused's question as to what· 
he ~.ad told "th0 lieutenant", witness replied that he had said that ha 
ns,sded the i:::.onoy to send home, and that e.a aoon as he got some .papers 
dr.::.vn v.p th'J noney would bs forthoomine; and would be repaid. Aooused w~ 
<1.s.,tisficd, \7ith t..'lis e.nswer. Witness asked acoused for a pass tor that 
;:r.rcni;:,.g ;, n o.,.dor to keep this appointment at his company at 8145.. Ao• 
om:.ed told him it v;ould oo all right to go and that he would tell tho 
.:rn.i.·c13 (R. 32, 33). 

At 9&00 o' elook on the ·next morning witnen mat with Colonel Ilardy, 
l::ijor ,Toh.;1. R. Reasonover, Post Provost 1-rshal, Second IJ.eutenant K~th 
II. D-.;ckenhauer, Assistant Provost Marshal, and several other offioers, 
in Colon0l I:Ia.rdy's offias. Plana were made tor the payment by &lm~ .. 
of the r:,oney to accused, and ·for the various offi oars to a.asume poots of 
oc,.cnration abc;ut ·tha hospital while this was being done. A signal w,-,..s 
arre.:.::g~1J.. :iolr:ios ws.s given $225 in bills ot various denomination.s trcw. 
$1 ti:, j,:'.Os ,;;ta aerial· numbers ot which wre noted on a receipt signed 
bJ ::.)h.:.:0s end witoossed by two of the officers (R.34,:S6,44,61,68,69, 70, · 
T!.,.i3~74J P:.:-os. E.-c. 12). Holmes testified that he then waited in hi• 
c.c::,;;:;~1.;:,y e,rcrn. wit.11 Lieutenant Watson until the hour appointed for hia 
pa.y1,:;,c,nt; to accused, e.nd tha.t ·he reached tm hospital about 9aSO. He 
f'o~-.1 ECu.'1> cna in acous~'s office, waited till the visitor had left, 
aud word; in. Aoouned waa looking over some papers, and told wi~H. i,to 
h::i. .,_."' &. Hiat for & while•. Another visitor oame in and lett, a.nd then. a.o
c. .l.., 0J. ELS.ke-d wi tne u if ha had the money in a small package. Holmes 
;;.,;.~,,s:n'0d, 11 Yes, l!ir", took the money from hi• pooket, handed it to ao
o·i.llie::l, e.nd aebd him if he wanted to count it. Aocuaed said, •Ho", put 
it in his left,fron.t trousers pocket, and told witneaa not to sa.;:r.any• 
thing, but "to go on as though nothing had ha.ppened and thing• would . 
wor'k out all right" (R. 36-38 ~. 

1w rart of tha prearranged plan, witness smoked a cigarette '\.lhib 
h.c:: w~.s p:iying the money to aooused. Apolog~zing for amold.Dg in the 
offio3,, ho WGn.t to the back porch and t~ew it a.way-, which waa the. signal 
for th-a of'fioero. to coms in, within a m,.nute or ao after the money- had 
::,is~~d {R.37.38.40,48,49 ). Major ReasonOTer, IJ.eutena.nt Beokenha.uer. 
cthz.r o:tfioors and Holmes entered. 1-jor Reuonover told aooused that 
L:, ,,-o.n the provost marshal, a.nd a.sked to see accused's money-•.. Aoouzsed 
t,, • .nd<3d over his billfold,· which conte.ii:wd ~rsonal .f'und•. Major Reason
ov.ir t;,,;ico c.ske.d E..ooused if' he had any other mone7 in tlw office, in 
111:.: ,1~..k o:.- o.i his :p;.racn, a.nd accused twioe atated that he did not.. . 
I-'ln:illy c.ooue:ed produoe,d from his left tront trouser• pocket $226 in, , 
>)::llz ,. ,,hioh (axcept for tbs extra $1) corresponded in denominationa 
r11d. aorial nu;.-.ibers to those given to Holme• tor th• purpose of pay.melt\ 
to C..OCU;"iOd (R.51,61...U,73-'16). 
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Upon cross-exa.mina.tion, Teohnioian Holme•, who wa.s the prosecution'• 
principal witneH, wu uked whether he had not llAde •derogatory remarks 
against" aocuaed. He denied having domt so, but admitted ha.Ying exprened 
· a dialike tor the nurse beoause of tasks which she a.aligned to him 
(R.47). 

Evidence for the detense. . 

Teohnioia.n 6th Grade Kenneth- Durden, Company D, Provisional Battalion, 
Fort Huachuca., testified tha.t while he wu a patient 1n Ward 24 of the 
station hospital he had heard Holmes aa:y that •he didn't like the dootor 
in the ward" (a.couud), and expreu dialike tor Nurse ffl.lborn (R.91.;3). 
Private Preface Floyd, Compaq M, 365th Infantry, 92nd Infantey Division, 
testified that 1w had known Hol.lMI while they 1fflre hospital patientaJ that 
Holme• had once asked him what wu the penalty for murder., and tha.t to 
wi tne11 • _question a.a to what Holmes meant had replied, "Oh, nothing" J 
that Holmes had talked obscurely of a wish to ba.n t10,ooo, and that 
four or :f'iTe dqa prior to the trial, Holllll81 ha.cl it.id to him, •u I 
can get thi1 to work, I ~ll be all righ'b11 

, but th&t Holmes gan no further 
explanation of hia word1 (R.89,90). Private First Clan Frank s. Wea.ver, 
MBdica.l Deta.ohant, For-. Huaohuoa, wa.rd mater in Ward 2,, testified tha.t 
he had. not heard HolJM1 expre11 any untimenta oonoerning hi• treatment 
in the ward, but that Holme• ha.d 001111 to him to obtain information about 
a pe.aa, Hying he had to go to hi1 oompany to get •om• money to Hnd 
home (R. 98) • . , 

A.oouaed'• righta wer• full7 explained to him, a.nd he testified in 
his own behalf (R.105). Be stated that one da.7 li:>lmea oame in to his 
office and uked aoouaed about hi• arm oondition, saying that it pained 
him wh•n. he wu out on the field 1n bad weather. li:>lmea wanted to kncnr 
a.bout the probable outcome ot hi• oondition, but aoouaed told him that 
he would han· to remain U?lder oburration for a while. Holm.ea 1a.id, 
"Thank you•, and went out. On a later date, while aoouaed waa making· 

· hi• rollllda, Holme• uked him it he would aend soma mouy home to &lmes • 
wit• it Holmes obtained it. Accused aaid that he would. later Holme• 
oame to accused, asking if be might have a pall on pay day to ooll•ot some 
money. .Aoouaed testified that he aa.id, "Come to :me on the da.y you want the 
pass and I will make arrangements to get.it tor you 11 

, but did not remember 
that Holmes ever ca.me baok to uk for 11; again. On :Monday, S January, 
!bl.mes asked aooused for a pus for the next day. Accuse~ ma.de the same · 
answer he had :made to the previous Ng,uest (R.106 ). Aoouaed next saw 
Holmes on the day of th• incident. Accused testified that he was working 
in his oti'ioe on the medical histories ot wa.rd patients when Holmes oa:me 
in. told a.oouaed he had obta.inad his money, and asked aoouaed it accused 
would eent it u,q for him. Aoouaed stated that h• told Holmes he would, 
but that he was busy, and tha.t Holmes 1hould ooma back later. · 
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Holmes asked him if' he 'would take it (then), handed it to acouaed, and 
accused put it in hi• pocket. Aoouaed 111.id, "Sit here one minute, I 
want to complete then eharta". Holmes said something about being aorry 
for having a cigarette, which accused had not noticed, &nd wa.lked out 

1n11of' the of'fioe. •rn half a minute the police offioers olUDl9 and 
asked to see, accuaed'• money. He thought they were joking, e.Dd treated the 

_whole incident in that light. He .finally understood.what they were seek
ing, and handed over the money in his trouaera pocket, telling Major 
Reasonover that it was not his own - that "it belonged to the fellow 
that just went out. I couldn't even think of' his ll8.lDe at the time" 
(R.107,108,111). 

Accused stated that when &lmes handed him the money, he did not 
ask Ik>lmes where to a end it, nor the name of' Holme•' wife, beoauae he 
had no_t yet had time to do 10, and beoauae &l.mes' wife's Il8.Jlle and ad
dress were already available to him on. Holmes' hospital chart. He did 
not even _have time to count the money. "The officers would not t.11 
me what the trouble wu" (R.108,109,111). He intended to take &lmes with 
him to the Western Union office at noon. He aa.id that he recalled having 
sent one $25~money order for another patient, whose name he did not 
remember, and having received five or six dollars from a patient to get 
some cleaning for him (R.109,110). 

Evidence tor the prosecution in rebuttal. 

Holmes was recalled a.a a witneu and testified that his wife wu 
working an!i received an allotment from hi, pay, and that he ba.d no occa
sion dl.\l"ing December or January to send money home to her. He denied 
that he·requeated aoouaed to •end money home tor him, qd stated that 
on the oontre.ry, he wa.s attempting to obtain money from home• Ha also 
denied telling anyone at the hospita.l that he did not like aoouaed (R. 
117,118). 

Captain Kenneth Lowell Johnaon, Holaea' company ootmll&llder, testified 
that Holm•' reputation for truth and wraoity ,ru good (R.113). 

4. The evidence requires little reeapt'1alation. An enlisted man 
was admitted to the hospital ward of' whioh aoouaed had charge, for obser
vation with a new ot determining whether he ahould be 4bcharged tor 
phydoal disability. I.&ter accused told the aoldier that he and other 
parties whom he did not name oould obtain a disoha.rge upon payment b;y the 
aoldier of ~50 by·a oertain elate. Unable to ra.iae that amount by the 
date fixed, the soldier later ottered to pq $226 it the time were ex
tended• .Acouaed agreed. Before the aecond date set, and. atter "thinld.ng 
it over", the soldier made tull disoloaure of the negotiations to higlwr 
authority, including the Poat Commander. Aa a result of thia dbolosure, 
it wa, agreed that he should go through with the plan u arranged b7 the 
aoouaed. Aooordingly the aoldier received trom. the Provost Mt.rahal 
i226.00 in marked bills, which money wu delivered by th• aolclier to the 
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' 
aoouaed at the place alld timo agreed upon. '.!he :mrked money wu fo\Uld 
on a.couaed'a peraon by the ProTOBt Marshal within half a minute e.fter 
it had been given to him. by the soldier. 

Accused denied ottering to obtain a. d11oh&rge tor J).50 and denied 
a.ccepting $225 for that purpose. He claimed that Holmes had given him 
thia money to be aent home ·by him to Hol.me4.~ wife. The defense alao 
ola.i:md that the' aoldier bore ill will toward• a.oouaed... . 

s. There ia no reasonable doubt of acouaed•s guilt of the Charges 
alld Speoiticationa. Accused' a Teraion of the affair 1a patently umrorthy 
ot beliet. 

6. It ia unneoeaaary to determine whether or :not the of'fenaea fall 
within the proviaiona ot the Federal bribery eta.tut. (18 u.s.c. 207). 
tor even if' they do not• they are tainted w1th corruptness and mora.l 
turpitude. Although "tiola.tion of' Article of War 95 does not permit u:iy 
punishment except dismissal. the finding ot guilty or Specification 2. 
Charger. authorizes the total forfeitures aJld confinement. lhe for
teiturea and contine:m~t lilcewise a.re authorized by the conviction uDd.er 
Specif'ica.tion l, Charge I. It is true that this Specification is identical 
with the Specification of Ch&rge II. ·the former being charged. under Article 
or War 96, and the le.tter under Allticle of War 95. It is true also that 
it an accused •1e toWld guilty' of two or more offenses constituting dif
ferent upeota . of the NJll9 I.ct or omission, the oourt ahould impose 
puniahment only with reference to the a.ct or omission in ita moat f'luport&11.t 
upeot" (M.C.M. 1928, par. 80a). But in the present oaae, where. as 
already noted, the otteme is-tainted with oorruptDesa and moral turpitude, 
it would aemn that the Speoitioation uDd.er Article ot We.r 96 represent• 
the more important aspect of the offense. Any other interpretation would 
lilllit punishment to dismiaaal in cuea ao aerioua as to call tor or at 
least to justify forfeiture& and confinement. h p-eaent cue 1a di•• 
tinguishe.ble trom United Ste.tea v. lAw' (CK 232592) and Um.ted Statea v. 
H;ightC1Wer (CM 224286). In ee.oh of those oaaea the aocuaed wu charged 
under Article of War 95 and convicted or a leaser included ottenae under 
Artiole ot War 96. ibe Board ot Revi.81' held that ainoe dismiual wu 
the only punishment pennitted under .Artiole of War 95, a greater punish
ment tor the leaur 1n.olude4 .otfenae wu illegal • 

.1. At the beginning ot the trial• detenae oounsel :aoTed. to atr1ke 
Speoitioation 1. Charge I. in "tiolatiou ot Article ot War 96, on tht grolmd · 
that it ,ru ldentioal with the Speoitioation. Charge II, and therefore a 
mul.tiplioation of chargea. The law member oorreo-t17 overruled thia lllOtion. 
Otfemea under theae &rtiolH are not the aam. n baa been held that a 
oon'Viotion upon-three Speoitioation.a under Article ot War 96 and of the 
identioal Speoiticatiou under .Article ot War 96 did not oomtitute d.ouble 
jeopard.7 ot a.ooused• :nor waa it otherwiae illlproper. the two oha.rg•• not 
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being one and the same otfenae. '(McRa.• T. Henkes, 273 Fed. 108, oert. 
den. 258 U.S. 624; MCM 1928, P• 22i'i""'Buil, JAG, Ma.r. 1943, P• 96.) 

8. War Department records show that a.ccuaed is 28-2/12 yean of age 
and single. He graduated trom Wiley College, Marshall, Ten.a, with the 
degree of Baohelor of Scienoe in chemiatey, 1n 1936, am trom Meha.r17 
Medical College, Na.ahville, Tennessee, with the degree of D~tor ot 
Medicine, in 1939. He was commissioned a First Lieutenant, Medical 
Corps :Reserve, on 16 October 1940, and entered upon aotive duty 8 M&rch 
1942. The records also show that on 26 October 1942, accuaed wu oon
vioted by a general court-martial of using threatening and in1ult1ng 
language to a sentinel in the execution of his duty, in Tiolation or 
Article o£ War 96. A.a approved by the reviewing authority he was sen
tenced to be restricted to the limits of hi• post for three months and 
to forfeit $100 of his pay per month for three montha. Evidence or thii 
conviction, though admissible, was not introduced a.t accuaed's trial. 

9. The court· was legally oonatituted and had. jurisdiction of the 
person a.Di of the subject matter. No errors injurioualy affecting the . 
substantial rights of the accuaed were committed during tm trial. In 
the opinion of the Board of Review the reoord of trial 1a legally- autf'icieAt 
to support ·,the findings of guilty a.lld the sentence and to warrant oonfirma• 
tion thereof. Diamiua.l is authorized upon conviction of a violation or 
Article of Wa.r 96 arid is :me.lldatory upon convictiop of a Tiolation ot 
.Article ot W&r 9S •• 

1. 7~$--..... , Judge AdTOO&te, 

~,•."f":Y, Judge Advoo•te, 

. ~~ ,· Judge Advocate. 
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1st Ind. 

War Department. J.A.G.O., · - To the Secretary of War.
4 · NAf? 1.944 . 

' l. Herewith transmitted for the action of the President are the 
reoord ot trial and the .opinion of the Boud of Review in the oase ot 
First Lieutenant Rudolph H. Porter {0-399280), Medioa.l Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally suffioient to support· the findings of guilty and 
the sentence and to warrant oonfirma.tion thereof. Aooused, a medical 
officer, was found guilty of offering to obtain a. discharge for an 
enlisted man under his oare and observation. in consideration of the 
ptcyment of 1,150. in violation of Article of War 96, aJ:ld of receiving 
from the a8Jll8 elil.iated man the sum of $225, for lVhioh accused promised 
to obtain a discharge. in violation of .Article of War 95 and of .Article 
of War 96. He was sentenced to be dismissed the service. to forfeit 
all pay and allowances due or to become· due. and to be confined a.t 
hard labor for. three years. The record of trial sbmts that the conduct 
of the accused was grossly dishonorable a.nd substantiates the oourt•a 
findings in every respect. I recommend that the sentence be confirmed 
but that the forfeitures be remitted. and that the sentence u thus 
modif'ied be carried into execution. and that the United States Disciplinary 
Barracks. Fort LeaveDWorth. Kansas. be designated as the place ot confine• 
ment. 

3. Inolosed are a draft of a. letter for your Big.nature tranamitting 
the record to. the President for his action and a form of Executive action 
designed to carry into effect the recOD'Ullendation hereina.bo-ve made, should 
such action meet with approval. 

.~~-~~ • 
~on c. Cram.er, 

Major C·eneral, 
3 Inola. lhe Judge .Advocate General. 

Inol.1-Reoord of trial. 
Inol.2-Dra..f't of ltr. for 
sig. Seo. of War. 

Inol.3-Form of Ex. action. 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 213, 26 May 1944) 
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WAR DEPARTWNT . 
Army Service Forces 

In the Office of The Ju:lge Advocate General 
Washington,n.c. (147) 

SPJGN 
CM 248108 

2 6 HB 1944 
UNITED STATES ) SAN BERNARDINO AIR SERVICE COMMAND 

) 
v. ) Trial b;y G.C.ll., convened at; 

San Bernardino Anrry Air Field, 
captain GRANT H. STONE ~ California, 6-9 December 1943. 
(C>-915547), Air Corps. ) Dismissal and confinement ror 

) one (1) ;year. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB., SLEEPER and GOLDffl,Judge Advocates. 

l. The Board or Review has examined the record or trial in the ean ot 
the officer named and suanits this, its opinion, to The Judge.Advocate General. 

2. The accused was tried upon the following Charges and Specifieationsa 

CHARGE Ia Violation of the 93rd Article of War. 
{Finding of Not Guilty). 

Specif'ication l: (Finding or Not ·Guilty). 

CHARGE II: Violation of the 96th Article of'War. 

Specification 1: In that Captain Grant H. Stone, AC, 423d Sub
Depot, u. s. Arrriy Air Forces, being the camnanding officer o! 
said sub-depot, did, on or about August 26, 194.3, at Los _ 
Angeles, Calif'ornia, wrongfully, unlawfully- and without proper 
authority, sell approximately 60,500 feet of 35 mm. motion 
picture film or the valu.e of over $900.00, property in the 
lawful custody and possession of the United States, and applied 
the proceeds thereof to }lis own use and benefit~ 

Specification 2: In that Captain Grant H. Stone, AC, 423d Sub
Depot, u. s. Army Air Forces, for the purpose o! aiding 
Sergeant Robert H• Sheets to obtain payment of·a .t'alse cl.aim 
against the United States, b7 presenting to Colonel L. t. 
(;ocker, a Finance Otficer o! the United States Army, duly 
authorized to pay such claim did, at Los Angeles, California, 
on or about June 24, 194.3, falsely, wrongtully and unlnful.ly' 
certify to the fact that services and materials liste.d on a 
United States Government purchase order, to wits 423d Sub
Depot Order No. 3912, in the sum o! $315, had been received, 
'Which said certificate was !alee ard was then known by the said 
ca~ain Grant H. Stone to be false. 

http:unlnful.ly
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Speci.tic&tion 31 (Nolle Prosequ1). 

Specitication 4i (F:ind1ng ot Not Guilty). 

Sptci:tica.tion 51 (Nolle Prosequi). 

Speci:tic&tion 61 (Nolle Pr'Qaequ1). 

Speci:tication 71 (Nolle Prosequi). 

The accused pleaded not guilty- to each o! the Cbarges aDd Speci.ficat10ll8. 
He was round not guil't7 of Charge I, and its Specification, and ot Speci
!ication 4 o! Charge II but guilty of Speci.ficat.ioDS 1 and 2 ot Charge- II · 
and'of Charge II. Haws sentenced to be dismi:aed the service and to be 
coni'in.ed. at hard labor at such place as the rev1Ellling authorit,1' might direct 
!or one year. The revi~ authority approved the sentence, but stated. 
that •Pursuant t.o A.W' sol-, the order directing execution o! the sentence 
is 1f1.thheld. T)le case has beell considered as one £o~ed under Article 
ot War 48. · 

3. The evideI!.Ce for the prosecution shows that the accused, who bad 
been commissioned a captain 1n the A.ir corps in A.ugust of 1942, reported 
!or dut7 on 6 A.pril 1943 to the lat Motion Picture thut ot Culver Cit.,, 
cali.rornia. Thia was a "motion picture out.tit orp,nized by' the~ Air 
Forces to make training !ilJU and war pictures over the Tarious front.a•~ 
Ten day• later he was reassigned to the 423rd SUb-Depot, a unit which 
bad been activated •on paper• on lS March 1943, and was appointed it.a 
CommandiIJg Officer. It was originally also located 1n CUlnr City' but 
was soon moved to 453 l?o~ Boulevard, Los A.ngelea, C&litornia (m-· 
nUJ1.bered EU. 80 58 and SO 191, GHQ, san Bernardino Air Serrioe caa- · 
mand, dated respective'.q 18 September a.n4 16 .lpril 1943., R. 25, 46,. 52, 
89). 

The 1st !btion Picture Unit used the premisea·f'omerly occupied 
by' the Bal Roach studio,. When Sergeant Jamea L. Sloan, the nemca
missioned 0£.ticer 1n charge of' i ta camera department., !1.rat e.utere4 upon 
h1a duties 1n December ot 1942, he found that •in one ot the back rocm1 
*·**was a pile of film.. It was piled in there at rt.ndon. It -.antt 
segregated 1n any .form, just tbrcrm in 1D utter conftlsian. 1'b1a !1la I 
was not aware. of', had not ordered it, had nething to do w1th 1t.• .bong 
the bo%es scattered about 1'8re several containiag t1la dedgnated aa 
"Background X., Emulsion 1/102•, as 'f1'pe 2, Claaa c.,. Jaulsic,n 199, or NI 
1)'pe 2, Clal!IS c., Enulsiou. #].01. Their pr.-esenee was nn recorded 1Dwq 
o.t!icial document but was noted in an iJmmt.or., prepe.Nd .ter· the penou.l 
uae or the sergeant by' one .or hi• sub~rdin&tea (R. 89, 91-93, 102, 120- · 
121, 1)6-1)8., PE _7). · . . · 

•Background. X" -.as the manufacturers• ~ tor a ffZ'iet., ·o.t t1la 
intended only to:r civ1.11a.n or •cam.eroial• oonBUlllption. ~' tera •• no\ 
spelled out on the labels a.t'.tixed to tu containers but aa repreacW·'b;r 
the number •12,;o•. Army ncmenclatwe tor the same material 1IILI "type 2, · 
Claas c•. It was norm.al:Q' produced in lot.e or ten or twelve millioa tnt. 
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Ea.ch of these was denoted ~ya number and, in this particulc:.r instance, 
by the number "102", among others (R. 94-96, ·l(X), 102, 108-109,lll, ll.6). 

A test of the 11Background X" film inventoried by the sergeant 
revealed that its speed had "deteriorated" to a point which rendered it 
unsuitable for military use. Since it was a "definite fire hazard" and 
since he had •no storage facilities", he directed that it be boxed and 
turned over to George Joseph Siegel who represented "Air corps Supply". 
Ai'ter being stored by this organization for a short period., it was on 
16 April 1743 delivered to the newly activated 423rd Sub-Depot. Siegel, 
who did the hauling., put the film "down on the bay*** and told the men 
not to inventory it. It wasn't Air corps property". Soma tir:ie later 
the accused specifically instructed Priva·t.e earl A. Lieberman, who as
sisted Private Thereon Tibbot 1n keeping the·receiving debit voucher of 
the Sub-Depot, that the Background X film was "not to be picked up on ac
countable records because it was no good." In pursuance to these 
directions no entry was ever made (R. 32-JJ, 47-48, ?6., 91-93, 103-104, 115-
116, 118-123). . 

Background X film was placed in one of the "regular hundred foot 
refrigerators" which .had been installed on the premises of the 423rd. Sub
Depot for the storage of material of this character. It was some time 
therearter removed from this repository a~ installed in· several filing 
cabinets by Mrs. Helen Dulany, a civilian employee. CD her ·011?1 initiative 
she caused one of these to be labeled "Property of captain Stone, do not 
issue, Background X" (R. 33, 48, 55-59). 

In July of 1943 Mr. Charles Schwartz, whose business was b~ 
and selling film, met a sergeant of -whom he inquired concerning the course 
to be followed in d<Jing business llith the Army. It was suggested th.at 
he see the ac'cused. "About a week or so later" on 29 July 1943 Mr. Sch118rtz 
"was down in th.!\t part ot town• in which the Sub-Depot was located. He 
"stopped in to se'e• the accused and

' . 
"told him I was reterred to him. by saneone whom I met, a 
Sergeant Klein, th.at perhaps at that depot there would be 
a procedure of going about purchasing film. He said no 
they don, t sell film or acything around there 1 tha.t the 
film is sent back to Fatterson Field, Ohio. And he gave 
me the name of a Lieutenant back there to V.Tite to, to 
ascertain from him ,mere and how and all tha.t1 which I did." 

Mr. Schwartz immediately wrote to the officer referred to, but never re
ceived a reply. Three or four weeks later he received a phone call i'ram 
the accused who informed him that 

"he had a friend that had sane film to sell and his friend 
had asked him whether he knew mere he could sell it or dis
pose ·-of it, being in t~e film business, and he recalled that~
I 118S down there and asked me whether I would be interested.• 
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Mr. Schwartz's answer being in the affinnative, they proceeded to bargain 
over the price. The accused asked two cants per foot, and Mr. Schwartz 
was willing to pay only na cent and three quarters"• No agreement was 
reached, for the accused represented thaS, he would have to consult with 
his "i'riendn; "About one or two days later" he called once more and agreed 
to accept the price which had been bid. Mr. Schwartz, however, insisted 
upon again cutting "it down a bit" because nr have got to -pay £or financing•. 
His final ofter was $900 "spot cash" for 60,000 teat• .liter reconf'erring 
with his ".friend•, the accused called tor the third time and said •it1ll 
be all right". Upon being asked when the filin could be "picked up", he 
replied, "I don't think you can pick it up. I•ll have to get a hold ot my 
friend and find out. I•ll probabq have to bring it up to you" (R. 60-61, 
64). 

On 25 August 1943 the accused, with the·assistance of Gerald 
Stanll.oyd Tierney, one ot his civilian employees, took boxes containing 
59,200 feet of •Background X" film out of the filing cabinets in which 
they were kept and loaded them into the trunk compart.ment of a staff car. 
The following day the accused transferred these to his own personal car, 
a cadillac, and delivered them to Mr. Schwartz•• place o:t business and ac
cepted $900 in bills of large denamination as payment in f'ull. All or 
the emuls:i;on numbers on the boxes 1n which the .film was packed had pre
viously been '!erased or mutilated or marked over with a crayon pencil"• 
Ninety-nine o.f these containers were ultimateq recovered :trom .ur. 
Schwartz by Orson T. · l(yers, an agent o.f the Federal Bureau of Investi
gation. 'lhe labels on four had be8ll completely cut oft. When restored 
to view, the original markings on the remaining ninety-five shoYed that 
.fifty-one were 12.30-102, thirty-two 1230-99, nine 12.30-101, two 1230-92, 
and one 1230-87 (R. l.4-16; p. Ex. 2; R. 65, 100, 127; also accused's 
testimony: R. 228-229). 

The accused and his wife maintained a joint bank account at the 
van Nuys -Branch of the cal.i!'ornia Bank. As of 26 .lugust 1943 the balance 
standing to their credit was $7.69. On 27 August 1943 she deposited $750 
of the $900 received from Mr. Schwartz. The other $150 was retained by 
the accused for his own purposes (R. 131-132; p. Ex's l, 11, 12). 

Tnis transaction had been preceded by another or an equall,1' 
dubious nature. The 1st Motion Picture.Unit in May ot 1943 requisitioned 
the 423rd Sub-Depot !or various printed forms 'Which were required in the 
production or motion pictures. Prior to hi8 entr,y into the service 
Sergeant Robert H. Sheets6 the purchasing agent of the 423rd Sub-Depot, 
had been one or the owners of the Hollywood Spotlight ccmpaq, the pub
lisher of a n8'W'3 colwnn. He now proposed to the accused that he be given 
the job of printing the forms requested and that it be let to him in the 
name of hie former .firm of which he had beccme the sole proprietor. The 
accused agreed and executed. purchase order number 43-665. Sergeant Sheets 
acquired. a printing press for the alleged sm of $206 and proceeded to 
tum out the .f'orms at his home. Being in need of assistance, he retained. 
one of the civilian employees o.f the 423rd Sub-Depot on a part time basis. 
Thia employment arr~gement continued rorthree or .tour weelca and in
volved a total expenditure o:t $40 (R. 160, 104,·170-171; PE 1). 

- 4 -
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In the meantime the 1st ~otion Picture Unit had requisitioned 
!ive hundred other forms for which the charge would have been approximately 
$187. Sergeant Sheets on 24 June 1943, 

"talked to ffee accusei/ * * * and o_;_'fered to turn the press 
over to the Sub-Depot if the order was exactly doubled, and 
we lmew the 1st Motion Picture Unit would pe calling for more 
foms of exactly the same kind in a short period of time and 
I offered to give the press to the Sub-Depot if' the order was 
doubled and there would be no further printing jobs at all to 
be paid for by the Government, that they would be done by the 
423rd Sub-Depot." 

The accused found this proposal most satisfactory. He on that day caused 
purchase order number 43-828 to be drawn up reading in pertinent part as 
follows: 

•NON-FiRSONAL SERVICES: 

For furnishing all labor, material anci equipnent nec
essary to reproduce special forms used in the filming of 
motion pictures for the A.AF Pilot Training Program. 

For the job * * * 
I.mmediately thereunder appeared the following certificate w'nich he exe-
cuted: · 

"I hereby certify that the services and/or material 
called for dn this Purchase Order have been rendered in accord
ance with the terms of· the order and the specifications governing 
same; and that the cbl.rges stated hereon are not excessive and 
are not higher than the rate usually charged the general public 
for similar services." 

Upon presentation of this purchase order to the Finance Officer in Los 
Angeles, a check dated 28 June 1943 in the SlJil of $375 was mailed to the 
Hollywood Spotlight canpany and cashed by it (R. 149-153, 160-161, 184; 
P. Exs. 13, 14, 15, 16). 

'!be press was delivered to the_423rd Sub-Depot and there used 
to finish purchase order number 43-665 on war Department t:iJlle with War De
partment help paid out ot war Department funds. As of 24 or 28 June 1943 
no part o! the material and services covered by order number 43-$28 had 
been furnished or peri'ormed. Indeed., the "Holl.yW'ood Spotlight Compa.nyt• 
never did deliver any of the forms to whose complation the accused had 
certified. Sergeant Sheets having been taken into custody on a morals 
charge before any part of the work was commenced, the press was traded 
to a private concern in exchange !or the required services. No authori
zation was obtained thus to dispose of 'What was in fact property or the 
United States Army (R. 161, 164-167, 170-171, 180, 192-194; p. EX. l) • 

._ 5 -
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After the sale of film to Mr. Schwartz had been uncovered by
Special Agent M;yers, the accused waa- ordered •to appear in a small ofi'ice 
across the street from the 423rd Sub-Depot". He was brought there b:, 
Major Bert c. Brown and was by him introduced to 1/x. Myers and to captain 
Raymond v. st. vrain. Upon walking in and seeing on a table some or the 
boxes which had been found at Mr. Schwartz•s place of business, the ac
cused remarked, "Well, gentlemen, looks like you got me•. He~ 
admitted his dealing with Mr. Schwartz and explained that he had been 
financially embarrassed. Major Bro-wn assured him that 

nno strl tement was being taken, but l <1 questioned him simply 
in the course of an investigation to determine whether this 
statement made by a civilian was true. Th;.;.t what he was 
stating at that time ~s not going to be put into a form of 
a statement. That later the statement, no doubt, would be 
taken and probab~ by- Colonel Townsend who had jurisdiction 
in this case as an Inspector General to perform the in
vestigation•*¥~ Just before leaving 'fJ,ha aecuse2J in the 
room with captain st. vrain and Mra Y.,11i3re,. I again informed 
him that our conversation ,vas 'IVholl.y informal and that later 
the statement no doubt would be taken, a i'ormal statement, 
which, no doubt, would be used against him in court.n 

Upon the Major's departure the confessions and admissions made were, des
pite these representations, reduced to _writing, and the accused ,vas asked 
to sign. He freely complied with this request in the presence of Mr. Myers 
and captain st. vrain. No threats· or promises were used to induce him ' 
to affix his signature. The confession related not only the details or 
the sale to Schwartz but also most of the fac1B pertaining to the printing 
orders (R. 8-9, 25-26; P. Ex. l; also defense testimony: R. 258-259). 

4. The accused, after he had been apprized of his rights relative to 
testifying or remaining silent, took the stand in his olfl1 defense. He 
pointed out that he had accepted his appointment as commanding Officer of 
the 423rd. Sub-Depot under protest. P.is entire previous experience had been 
that of a cameraman, and the position was one which required administrative 
ability and training in which he was lacking. fie felt that he "was going 
to be very much m.ispls.ced" and that he "coul.dn•t give ffi!i best services 
in that field"• His protests were disregarded, and he was placed in a 
command for which he was not qualified. There were no records available 
for his use l'lhen he took charge. •It was a mess•. He had explicit· 
faith in Sergeant Sheets• handling of the purchase order department. He 
ma.de a •regular practice" of signing certificates without checking the 
facts therein stated "because I had all the confidence in the world in 
those employees, they had been indorsed to roe by their initials, and I 
never questioned their word in that respect"• Such was his trust in 
Sergeant Sheets that he signed purchase order 43-828 without knowledge of 
its contents. While some "officer assistance"was provicied for him, it was 
never adequate. He i'inal~ -wrote a letter to his Commanding General the 
substance ot which was that "it was niy wish to try to get the confused 
paper work !'f the 423rd Sub-Depot straightened out under competent help 
and trained help" (R. 21..4, 217-221, 249, 282, 284-285). 

- 6 -
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It was his position and the position or his counsel that the · . 
film sold by him to Ur. Schwartz was "treated as no gooo. and kicked around., 
nobody's property !rom the very first day it hit the 1st Motion Picture 
Unit"• In support of this contention he testified that he nwa,s always 
under the assl.llllption ·that it was not Government filir:."; that it belonged 
to no one; that during his "entire reign as Air Corps Supp~ Officer" he 
had never received any film with commercial labels other than that already 
in the possession of the 1st Motion Picture Unit; and that all •Government 
film comes in three classes., type 2., Class c., A., and L., and contains a 
green label., with the exception of sound track negative or positive negative 
'Which is barred by a white label and is kno-wn as type 2., Class F and Class G". 
Around 1 April 1943 he had made inquiry conc·erning the disposition to be. 
made of this film of a captain Whitley., the head of the 1st Motion Picture 
Units ca.mere. Department and his former superior. He was allegedly told 

"to do a-.ay with it., either by burning., burying, selling it, or any way in . 
order that it would not get back"• That this nv.,,rbal order" "W&s given is 
in pa.rt substantiated by one of the witnesses for the prosecution who 
stated that "I remember this Background X for the simple reason that I 
gave away several rolls and we destroyed quite a lot of it ourselves * * * 
the 1st Motion Picture Unit" (R. 79, 83., 229-230, 2J6., 239., 242, 248., 
264-265). 

The accused had noti~ed the label on the filing cabinet as-
cribing o-mership of the Background X film to him. He had made no objection., 
"Because I naturally considered it it -.as marked that way there would be no 
likelihood of it getting out of the Sub-Depot"• It had been removed !ran 
the refrigerator to make,room for a shipnentof three hundred and fifty
thousand feet o:r other film. BY the'time·Mr. Schlla.rtz contacted him 

· •every available piece of space was used"• The considerations which induced 
h:1lll to sell were three.f'old: 

"In the first place, to make way for good film. Secondly 
to prove to myself that I could get a higher price than the 
GoTenmient gets for film. In the third place, to have an 
argument llbich.I could put into bulletin form and submit to 
the Commanding General showing the reasons for a disposal base 
in Hollywood". 1 

This last .f'actor was bound up with a formal rec0111I1endation llhich he had 
submitted to his commanding Qeneral·for the establishment of a motion 
picture laborato?7 one of whose purposes it would be "to conduct salvage 
for the GoTer:cment" (R. 244-247., 268). 

He admitted that he had represented to Ur. Sclnvartz that the 
.f'ilm belonged to a friend. When he closed.the deal, his bank balance 
amounted too~ $7.69. He deposited $750 of the$JOO in c&sh paid to 
him and spent the remaining $150 •on difi'crent bills of my ow., personal"• 

. Re conceded that the film did not belong to him, and that he had no right 
to sell it. 'When asked whether he deemed his use of the proceeds to be 
111'ong., he said., •It was i! I wasn't in a position to reimburse it• (R. 265-
266., 2?:r275). · 

- 7 -· 
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Sane four weeks before he siv1ed the statement introouced into 
evidence as Prosecutions Exhibit 1, he was relieved froffi duty as COlll.r.1ancling 
Officer of the 423rd Sub-Depot and a.:)pointed 1:xecutive and Supply Officer. 
121.jor Brackett B. Fernc,.ld succeeded him as Co--..!lI!landing Officer. This was 
interpreted by the accused as nsome kind of reprimand"• Hajor Fernald 
•had been there about a week*** when Colonel Townsend, colonel Kroon 
and two or three civilians came over to conduct an investieation of which 
I was not consulted or infonned as to why their presence vvas there." As 
a result of these events the accused w&s mentally troubled and disturbed. 
In his own words., the ''oddity of the Investigation insofar as the nature 
in which it -was conducted put me in a very ill fra.ne of mind * * *• " 11 I 
wasn't myself'." This self-,anal.ysis was corroborated by C,aptain st. Vrain., 
one of the witnesses for the prosecution. He testified that the accused., 
upon bein.g placed in arrest several hours after the execution of the state
ment., 

"began talking about the case and he mentioned, he said the 
psychological effect of having people investigating and all 
that had been very unnerving., and*** he was so unnerved 
from walking back and forth ~nd looking, consulting records 
and all that., he felt like he was about to make a clean 
breast of the whole affair then * * -1~ n. 

-

Before interrogating the accused and taking his statement Mr. Myers and 
captain St. Vrain did not read the 24th Article o:£ War to him. They did 
not advise him of his rights until near the closa of the questioning when 
he was :instructed that his testimony could be used against hi.'ll. This 
warning ..as repeated 1n· the first paragraph of the confession 'Which states 
that "I know that this atatement may be used in court ab-a.inst men. Vlhen 
asked by his own counsel whether the information contained in the docu
ment was •completely false"., he replied "In part, sir". One of his 
objections was to the sentence reading "This film belonged to the United 
states Government and was in the possession of the United states Air 
Forces•. His version of what he actually did say was that, "This film 
was in the possession of the 423rd Sub-Depot., Hollywood" (R. 26-27., 224-
229; p. Ex. 1). 

5. Specification 1 of Charge II alleges that the accused on or about 
26 August 1943 did ttwro:cgfully., unJawfu.lly and without proper authority., 
sell• certain motion picture film •value of over $900.00, property in the 
lawful custody and possession o:£ the United States, and applied the proceeds 
thereof to his 01'n use and benefit"• Specification 2 alleges that., •for 
the purpose of aiding Sergeant Robert H. Sheets to obtain payment of a false 
claim against t.he united States", the accused on or about 24 June 1943 did 
•falsely, wrongi'u.l,.ly a:cd unl.a.wi'ully certify to the fact that services and 
material listed on a (certain) thited States Government purchase order*** 
had been received., which said certificate was false and was then kno11Il by
£the accusei/ to be false.• Both o.f'.fenses are laid under Article of war 96~ 

An examination of the record discloses that the findings o.f' gull~ 
are sustained by' clear and overwhelming evidence. the defense is based 
upon several contentions of which the more important are: 

- 8 -
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. l. That since the 24th Article of War was not read to the accused 
and since he was not instructed as to bis rights in accordance with para
graph 35 of the Manual f'or Courts-Martial, 1928, the confession obtained 
from him was inproperly ·admitted. 

2. That the film sold by him to Ur.· Schwartz was not property 
or the United States Government. 

3. That the accused's background and experience were t¥t of a 
cameraman; that he was ignorant of the principles of bookkeepi.13& and ac
counting; that he had unqualified confidence and tl'llSt in the ability and 
integrity of his employees; and that he oonaequently signed purchase order 
43-828 w.i. thout reading or otherwise familiarizing himself' with its context. 

These arguments are untenable. It is true that Major Brown 
represented that "no statement was being taken", but he left the room be
fore the interrogation was completed. Arter his departure, the questioning 
was continued, and the accused was put upon notice that his confession 
was about to be redu.ced to wri.ting. Before the statement was actually 
drafted, he was, as he personally testified, expressly warned that any· 
statement he might give could be used against. him. That warning was re
peated in the first paragraph· of the confession. He read the instrument, 
made certain minor corrections, ini. ti.aled every page, :and affixed his · 
signature to it. While he has asserted that at the time "I wasn't lff3'Self'I' 
the only logical inference to be dram from the record as. a whole is that 
he fully understood tm significance oi' his. acts and that., his guilt being 
apparent and indisputable, he "desired to make a clean breast of the whole , 
affair". · 

All of the evidence expressly contradicts arq imputation of threat 
or promise by ei t.har Mr. Myers or Captain· St. Vrain. From the fact that 
the accused was sunmoned to the investigation proceedings by Colonel 
Townsend and accompanied to the examination room by Major Bl'011JD, the defen.se 
attempted to draw an inference 'of duress. While confessions made to 
militacy superiors should· always be caretul.ly scrut1.ni.1ed., the Colonel was 

.not present at the interrogation of the accused and the Major left the 
room before the statement was reduced to writing. No threats or promises 
were made prior or subsequent to the Major's departure. The· only duress 
employed was that evoked by the accused I s om conac:l.~ce. The testiD>ri;r 
that he was •unnerved" and not himself is strong indication not of' arq 
•mental condition" but o_f fear of punishment and, perhaps, of remorse. 

If' axv doubt couJd-pc:ssllicy' html m.siBiwith respect to the iim'oduct.im or tile . 
confession into evidence., its admission is rendered harmless by the aceused•s· 
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own testimony on the stand. While he disputed and sought to correct same 
of the language employed in the statement and while he endeavored to "ex
plain", he admitted every pertinent element of the Specifications and 
Charge of which he was found guilty. He stated that he took the film from 
the premises of the 423rd Sub-DepotJ that it was not his property; that 
he soid it to Mr. Schwartz; that he used the proceeds for his personal 
purposes·; that he entered into a •printing deal• lrl.th Sergeant Sheets evi
denced by purchase order 43-665; and that he signed the certificate to 
purchase order 4.3-828. 

The. record ia full of testimony to the effect that the film con
verted by the accused was of a •commercial" t~ not normally purchased or 
used by the United States Anrry. To argue from this circumstance, however., 
that it was •nopo~'s" property ia., to indulge in a non-sequitur. It was 
in the possession of the United States Go~ernment., and it most certainly 
did not belong to the accused. Paragraph 149g of the Manual for Courts
:Martial, 1928., states with respect to larce:ey that: 

n·.9here general ownership is in one person arid possession in 
another., a special owner., borrower., or hirer., it is optional to 
charge the ownership as in the real owner or in the person: in 
ppssesaion" (Underscoring provided). 

This principle is equally applleable to a 'Wl"Ongful sale and conversion 
'Wlder Article o! ~r 96. 

It is difficult~ give any credence to the accused•s professions 
of ignorance with respect to the contents o! purchase order number 4.3-828. 
'lhe court,..martial which tried him gave .them due consideration and apparently 
gave thEU no weight. The record contains nothing to impugn their determina
tion. Taking his inexperience and la.ck of proficiency in administrative 
matters ful.13' into account, he must as an officer have known the signifi
cance of the certificate to llhich he a!.tixed his signature. And if hia 
first printing transaction with Sergeant Sheets be recalled., it must be 
concluded that he as also cognizant of the terms and circumstances of the 
second. 

6. The accused is about 417ears o.f age. The records o! the war 
Depar:tment show that he was commissioned a captain on .31 August 1942 and 
that since that date he has been on active duty as an officer• 

. 7. The court was legally constituted. No errors injurioua~ at.tect,
ing the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally suf
ficient to support the findings and the sentence. Dismissal is author-
ized upon a conviction o! a violation of Article ot war 96 • 

. ~ f ~ Judge Advocate. 

':£4><~, Judge Advocaw. 

• ~;:: Judge Advocaw. - 10 -
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SPJGN 
C;[. 248108 

1st Ind. 

War Department, J.A.G.O., l l MAR t9,44 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Captain Grant H. Stone (0-915547) 1 Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the 'findings and 
sentence and to warrant confirmation thereof. I recommend that the 
sentence be confirmed and ordered executed and that the United 
States Disciplinary Barracks, Fort Leavemrorth, Kansas, be desig
nated as the place of confinement. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a f'orm of' 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet 'With approval. 

Myron C. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - l.lft. of ltr. for 

sig. Sec. of 1'far. 
Incl 3 - Form of SXecutive 

action. 

(Sentence confirmed. G.O.M.O. 301; l? Jun 1944) 
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WAR DEPARTMENT 
Anrr:.r Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. (161~ 

SPJGN 
CM 248120 

l f FEB 1944 
UNITED STATES ) 44'IH.INFANI'RI DIVISION 

) 
v. ) Tria:J, by G.C.M., convened at 

) Fort Lewis, v:ashington, 5 Jan
Second Lieutenant THOMAS ) uary 1944. Dismissal and 
M. CASTELLANO (O-i298l91), ) total forfeitures. 
324th Int'antry. ) 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, SLEEPER and.GOLDEN, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer above named and submits this, its opinion, to The Judge 
Advocate General. · 

2. The accused was tried upon ·the following Charge and Specifica
tions a 

' CHARGE: Violation· of the 6l~t Article or war. · 

Specification la In that Second Lieutenant THOMAS M. 
· CASTELLANO, 324th Infantry, .did, without proper 

leave., absent himself from his station at Fort 
Lewis, Washington from about 29 October., 1943 to 
about 1 November, 1943. 

Specification 21 In that Second Lieutenant THOMAS M. 
CASTELLiiliO, 324th Infantry, did, without proper. 
leave, absent himself from his station at Fort 
Lewis, Washington from about 2 November, 1943 to 
about 8 November., 1943. 

Specification 3: In that Second Lieutenant THOMAS M. 
CASTEU.ANO, 324th Infantry, did, without proper 
leave, absent himself !rem his station at Fort 
Lewis, Washington from about 17.November, 1943 to 
about 18 November., 1943. 

Specification 41 In that Second Lieutenant THOMAS M. 
CASTEU.ANO., 324th I.ntantry, did,, lfithout proper 
leave, abs~nt himself from his station at Fort 
te,,rls, Washington from about 25 November, 1943 to 
about 27 Dacembe~ 1943. 
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He pleaded not guilty to and was found guilty cf the Charge and all its 
Specifications. He was sentGnced to be dismissed the service; to forfeit 
all pay and allowances due er to becoL1e due, and +,6 be conf:i.ned at hard · 
labor at such place as the ~evi~wing authority may direct for two (2) 
years. 7he reviewing authority approved the sentence but remitted that 
portion thereof adjudging confinement and forw~ded the record of trial 
for action under .Article of war 48. 

J. The evidence for the prosecution shows that the accused, without 
securing an cxtensicn cf ~is leave which expired on 29 October 1943, 
reported back fer duty with hia organization on l November 1943, _'When 
he st.ated he was returning froin leave and gave no e~--planation for' his 
late return. On the latter date he was assigned to the cannon company 
of his organization and reported to its commander for duty. However, 
the next day, 2 November 1943, he absented himself without leave and 
did not report again fer duty until 8 November 1943, when he reappee.red 
and annou..1ced his read:i.ness for duty. Thereafter, he was detailed 
for umpire duty on 17 and 18 November 1943 but on both days he failed 
to report for such duty, and a search was unavailingly made for him as 
he had no 'permission for such absence. In the meantime he had been 
relieved from duty with the cannon company and assigned to Company •A• 
of his organization, and, after his last unauthorized absence, he was on 
20 November 1943 directed by one of his superior officers to report 
to the hospital on 22 November 1943 for a complete physical and mental 
exa.r.ination, and after its completion to report to the duty officer and 
then join his company in the field. Although the examination was con
cluded on 24 November 1943, the accused ·did not report to his company, and, 
again absented hilnself without leave until 'Z7 December 19431 when he 
returned and stated t'o his superior officer, •I have just returned•. 
During this latter period of absence he was·not present with his organi
zation and had no authority to be away. Appropriate extract copies of 
the orders '1:-e]ative to his various.assignments, and likewise copies of 
the morning reports of the organizations to which he had beon assigned, 
showing his absence without leave as alleged, except for 17 and 18 
November 1943, were admitted.into ~vidence (R. 6-7, 7-'9, ~121 12-141 14-161 
1&-20, 20-23; Ex.. 1-8). 

4. The defense announced that the accused, after explanation 0£ his 
rights as a witness, did not elect to· tc~tii'y. Subsequent to the court's 
action finding the accused guilty as charged and prior to the court•s 
determination of the sentence, howevar, the accused with the permission 
of the court made· a sworn statement seeking clemency. He had over
stayed his leave in an effort to assist his father who had suffered 
s~ricus financial reverses. His subsequent absences vdthout leave 
had been occasioned because of his continued mental upset· over his· 
father's difficulties and the feeling that he was more of a liability 
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to the reeiment and himself than an asset. He had served for more than 
29 months without prior disciplinary action being taken against him and., 
since he had straightened himself out., was anxious to continue in his 
country I s service as he had returned volunta...-ily each time in an e.t'.fort t, • · 
to •make a go of it again• (R. 24, Z7-29).. ·' ""')~ . , .... 

5. The four specifications 
I
respectively allege that the accused, 

: 

without proper leave absented himself from his station at Fort Lewis., 
·washington., from about 29 October 1943 to about 1 November 1943., from 
about 2 Ncvember 1943 to about 8 November 1943., from about 17 November 
1943 to about 18 November 1943 and from about 25 November 1943 t.o about 
27 December 1943. The elements of the offenses alleged and the proof 
required for convietion thereof, according to applicable authority., are 
as follows: · 

•***(a) That the accused absented himself from his 
command.,**.*, etation., or camp for a cGrtain poriod., as alleged; 
and (b) that such' absence was without authority from aey-one 
competent to give him leave• (U.C.M•., 1928., par. 132). 

The evidence for the prosecution conclusively shows that the accused 
was absent without leave for the periods of time alleged in the Speci
fications., not only by the testimony of appropriate witnesses., but in 
three of the alleged instances likewise by the documentary evidence 
furnished by his organization's morning report. '.I'he accused., furthermore., 
in his plea for clemency., entered after he had been found guilty., in 
effect., admits his commission of.the offenses alleged., attributes his 
culpable actions to an emotional and mental upset -which rendered him 
unable to accept and perform the responsibilities of an officer., and asks 
for mitigation of punishment. All of the evidence., therefore., establishes., 
beyond a reasonable doubt., his guilt oft.he of.tenses charged and amply 
supports the findings o.f guilty of the Charge.and its Specifications. 

6. The accused :is about 25 years old. The War Department records 
show that he had_ enlisted service from 23 July 1941 until 31 October 1942 
when he was commissioned a second lieutenant upon completion of Officers• 
Candidate School and that since the latter date he has had active service 
as an officer. 

?•. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is of the opinion 
that the record of.trial is legally sufficient to support the findings 
of guilty of the Charge and its Specifications and the sentence and to 
warrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of Article of War 61. 

Judge Advocato 

Judge Advocate 

Judg3·Advoc:.i.te 
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SPJGN 
CM 248120 

1st Ind. 

War De~tment, J.A.G.o., 9M - To the Secretary of War. 
1 t> t \. \) ,-

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of' Renew in the 
case of Second Lieutenant Thomas M••Castellano (0-1298191), 324th 
Infantry. 

. . 
2. I concur in the opinion o! the Board of Review that the 

record of' trial is legalzy- su!ficient to support the findings and 
sentence as approved by the reviewing authorit::r and legally suffi
cient to warrant confirmation thereof. I reconmend that the sentence 
as approved by the revield.ng authority be confirmed but that the for
feitures be remitted and· that the sentence as thus modified be ordered 
executed. 

J. Inclosed are a dra!t of a letter for your signature, trans
mitting the record to the President for his action, and a .form of 
Executive action designed to carry into effect the foregoing recom
mendation should such action meet with approval. · 

Q .. 

Myron c. Cramer, 
Maj or General, 

The Judge .A.dwcate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - D!t. of ltr. for 

sig. Sec. of War. 
Incl 3 - Fonn of Executive 

action. 

' (Sentence confinned tut forfeitures remitted. a.c.u.o. 158, 7 Apr 1944) 
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i'iA.R D&ARTlJ.i!J.JT 
Army Service Forces 

In the Office of 1'he Judge Advocate General (165V/ashington, D.C. 

SPJGQ 
c~ 248189 

UNITED STA.TES ) AR:lY AIR FORCE.s CENTRAL FLYING 
) TRAINING C01.f,WID 

v. ) 
) Trial by G.C.M., convened at 

Captain Clw.LES E. RICHAFJ)S ) Randolph Field, Texas,· 30-31 
(0-331737), Medical Corps. ) Decanber 1943 and 10 January 

) 1944. Dismissal and confine
) ment for two and "ue-hali' (2!) 
) years. 

---------' 
OPINION of the BOARD OF REVIEVf 

ROUNDS, HEPBURN am. FREDERICK, Judge Advocates. . . 

l. The record of trial in. the case of the officer named above 
has been examined by the Board of Review and 'the Boa.rd submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifica-
tion: · ' 

CHARGE: Violati.on of the 93rd Article of 'War. 

Specification: In that Charles E. Richards, Captain, 
Medical Corps, Randolph Field, Texas, did., at san 
Antonio., Texas, on or about 12 December 1943, 
camnit the crime of sodomy., by feloniously and 
against the order· of nature having carnal connec
tion per os with Edward H. Haese, Jr. 

He pleaded not @lilty to and was found guilty of the Specification and 
the Charge. Evidence of a previous ccnviction of a .violation o! 
Article of War 95 in having .furnished intoxicating liquor to two 
minor boys, and a violation of Article of War 96 in b9.ving cmtributed 
to the delinquency of a minor by causing him to become drunk from 
intoxicating liquor furnished by accused, •s introduced at the 12-ial. 
For these offenses he b9.d been sentenced to be dismissed, which sen
tence was suspended by the ccnfirming authority. In the instant case 
he was sentenced to be dism;issed the service, to forfeit all pay and · 
allowances due· or to becane due and to be caifined at hard labor at 
such place as the reviewing authority. mimt direct. !or two yea.rs and 
six months. The reviewing authority approved the sentence and for
warded the record of trial for acticn under Article of War 48. 

http:D&ARTlJ.i!J.JT
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3. :Mward H! Haese, Jr., a 17-year-old youth employed 1n the 
post of!ice at Randolph Field, Tex.as, had gone alone to a moving . 
picture theater in San Antonio, Texas, at ~out 9 o• clock p.m. on· 
the evening o! ll December 194.3. At approximately midnight he left. 
the theater and after meeting a group of friends, drinking coffee 
with them and walking about aimlessly until about 2s30 a.m., he left 
them intending to get a cab in f)-ont of the Gtmter Hotel to take 
him home (R. 5). 

While he was waiting accused approached him and asked him 
llhere he was going. Upon being told by Haese that he was looking 
for a cab to take him hoifle. accused said he wculd take him home and 
Haese, after some hesitancy, agreed as the hour was late and it was 
difficult to .find a cab. The boy understood from the offer that 
accused had a car and wwld drive him home. Together they then pro
ceeded east ai Houston Street engaged in conversation., during which 
accused asked Haese whether he knew of a place where they could get 
something to drink. The boy stated there was no possibility of 
obtaining anything to drink at that time of night and they continued 
walking along Houston Street engaged in casual ccnversation until 
they came to the entrance of Zale's Jewelry Store.when accused shoved 
Haese into the doorway- id.th his shoulder and kissed him on the mouth. 

Haese then tried to get away £ran accused, telling him he 
wa.ntoo to go home but accused persisted in -want:ing to take Haese home 
though ~e (Haese) then found out that accused had no car. 

From this place accused led Haese by the hand to a bridge 
and down a stairway toward a roadway which ran along the banks of 
the San Antonio river. They went under the bridge to a place where 
a slight curbing edged a gravel road (R. 6, ?). It ns quite dark 
(R. 17). Accused ma.de Haese stand on the curb 11hila he lcneeled on 
the ground, opened Haese' s trousers by unzipping the fly, took a11t 
his penis and started sucking on it 'While he embraced the bo;y around 
his sist 'With both of his hands. Haesa's trousers and underdrawers 
were both pulled down around his knees. 

After sucking the boy' s penis far a llhile accused .f'arcibly 
·pushed Haese' s head down in a.n attempt to force the boy to commit an 
unnatural act upon him (R. 8). The bo;y did not remember whether ac
cused '.a trousers -.ere then open but his penis was erect (R. 8., 19). 
Haese refused to comply and, after accused bad given him a 11mean look", 
and than "lc:ind of smiled a llttle11 ., he age,in began to suck on the 
boy's penis. 

At this point the rays of a fl.ashlight were thr011?1 upon 
accused and the boy. Haese pulled up his trousers and started to 
run away but was alarmed by the firing of a pistol shot and returned 
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to·the scene (R. 9, 12). Though accused and Haese bad not seen him, 
City D8tective c. P. Pogue was on duty, in plain clothes, during 
the early morning hours of 12 December 1943 and had entered the 
river walk at about 2 o'clock a.m., in search of a prostitute.whom 
he had seen enter the area a few moments before.· Whan he first 
noticed accused and Haese about 100 yards away he thought they were 
tb3 girl whom he ms seeking aoo her companion for, although there 
nre street l~:ts alc:ng the river, it was extreme~ dark under the 
bridge (R. 25, 26). He kept approaching quietly without them ob-
serving him, until he was lD !eet awa.7, then turned the flashlight 
upc:n them and saw Haese on a cement elevation with his pants "half 
way down" and accused on his lalees, facing the boy and sucking his 
penis. Haese thereupon tried to rwi away but the officer fired his 
pistol in the air and the boy stopped ,and returned crying. He then 
questioned the boy and after ascertaining that accused was an Arrrr:, 
officer told him to come out .tran underneath the bridge. Accused was 
rather stubborn about the matter and wanted to lmow what the officer 
•was taking him for" - · 

•he &eked me two different times what I was ta.king him for 
and finally I bad him by one arm and he kept pulling away
from me and I got him to the first filght of steps_ and he 
kept pulling away 1'rcin me and he kept a sldng me what I was 
taking him for and I didn•t want to repeat it and he asked 
me about three times and final~ he made me mad and I told 
him wba.t I was taking him !or an:i I told him ii' he don• t 
come al I was go~g to have to use some force.• 

Accused then aeked the o!'!iJ:er, n,'can•t we talk this over?'" and after 
the officer bad comucted hilll to the head of the stairs accused asked 
"'Can•t we get together en this thing?•"· The officer made no answer 
but "just kept right cn pilling him towards the car". Officer Pogue 
then took accused and the boy to the police station where he turned 
them over to the military police (R. 27-30). · 

ilthough accused told the officer he had been drinking there 
was 'no smell of liquor al his breath'and his actions were not those 
of an intoxicated ma.n. He walked straight, talked normally and ap
peared perfee~ sober (R. 35). 

4. Accused el.ected to be sworn as a witness and testified that 
he had attended and studied medicine at Dartmouth College and Western 
Reserve University where he was an outstanding scholar and received 
several awards and a scholarship as a prize. He was called to active 
duty in April 1941, served in the Paoama Canal Zone from September 
1941 to lla.rch 1943 and, after hi! return, at several different stations 
in tbs continental United States. · 

Ql the night in question accused had a date with a young 
lady and planned to have dillner and spend the evening at the Anacacha 
Room of the st. Anthony Hotel in San A.ntcnio with captain W • Y. Baker 
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and Captain Allen W. Seigner., both officers of the Medical Corps., 
and their women canpanions. He rad two drinks or Scotch whiskey 
before leaving his barracks and he took a full bottle of rum with 
him to the dinner party. Accused and his companion arriTed at the 
hotel and started drinking at 8 p.m • ., though the lady had only cne 
drink throughout the evening. 'I'he other members of the party ar
rived at 91.30 p.m. After dinner they continued to .drink and dance 
intermittently until accused had personally consumed all but one 
drink of the contents of the bottle which., when the party broke up., 
had only about two inches of liquor remaining in 1t · ( R. 40) • 

. liter getting their hats and coats and going to the garage 
for their car there was sane confusion and dispute with the atten
dant about the matter. From that point., according to his testimony, 
accused I s mind was a complete blank. Cooscious and lucid recollec
tion retumed to him several hours later when he was being held in 
the police station. This lapse of memory was so cauplete that., 
although his lady canpa.nion assured him he had ta.ken her home in 
a taxicab and she had seen him walk to the cab which was still·waiting 
for h:l.m, he had no recollection of the incidents whatever. When he · 
did regain his mE111ory he did not know where he was nor why he wa.s 
being held until taken back to camp by Lieutenant Powers, Officer of 
the Guard.,· who gave him the details (R. 41). He testified to similar 
lapses of memory as the result of overindulgence in alcoholic liquors 
on tour or five previous occasions when he would awaken on the morn
ing following his drinking wit}} no recollection as to his actions 
beyond a certain hour of the preceding evening and would learn !fom 
others what had occurred. 

Accused stated unequivocally tba '& he had never had any rea
son to believe that he would comnit such an offense as that llith 
which he stood charged., or that he had any homosexual tendencies 
or ca:i:acit,ies as all bis "urges along this line have been pretty 
normal" and he had "never· done a thing· like this before" in his 
life {R. 4.3). 

The Sllbstance of accused's defense is contained in his 
answers to certain questions., as follows, 

"Q Now, I believe you testified you're not a homosexual? 

A. No, sir. So far as I kll01r I have never dcne anything 
or had ·any feelings that would lead me to believe that 
I was abnormal in that respect. 

* * * * * * * * * 
Q ***."You don't want this court to understand that you 

are testifying here that you did not ccmmit this crime 
.. which you are charged for on this night.,. do you? 
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A Viall, there is just this to it. I don't remember. 
l' ve never done anything like this before. There is 
no reason for me to believe that at the age of 29 
with a normal past that I would do such a thing. I 
have a personal feeling that if I could ranember the 
events that happened that night that perhaps there 
would be more to this story than we heard here this 
morning. 

Q You don't know whether you did this? 

A I dai 1t know. I can't honestly say.n (R. 46) 

After accused had testified defense counsel announceds 

(D.c.) "*** the main witnesses the defense wishes to in
troduce have to do with the mental condition of 
the accused which, we understand, can only be con
sidered by the court as mitigating circumstances 
and we will make that statement for all of the rit
ne sses that we bring up later and we want to request 
permission to introduce these witnesses ~**•" 

(!Aw Member) "The testimony is being offered solely :for the 
purpose of mitigation am. it will be received and 
considered £or that." 

(D.C.) 11 That is correct***•" (R•. 49) 

Thereupon Captain ill.en YI. Seigner, Medical Corps, testified that he 
was a member of the party with accused at the St. Anthony Hotel on 
the evening 0£ 11 Decelli>er 194.3 and he corroborated accused regard-. 
ing the amount of rum which accused consumed. Though accused was 
able "to walk under his own power" he was somellha.t Wlsteady on his 
feet, lµ.s eyes were bloodshot and these circumstances, together with 
the fact that he insisted upon singing and forgot his bat and coat 
when he lef't the hotel, led him to believe accused was intoxicated. 
During the evening, however, there was nothing which indicated to 
him, as a doctor, that accused did not ,know what he was doing (R. 
51-55). . 

Captain Weston w. Jones and Captain Paul !£Chesney, Medical 
Corps, who saw accused in .the Gunter Hotel at about la30 or ls4S 
a.m., on the morning of 12 December 1943, both expressed their op-
inions that ~e was drank (R. 56-6o). · 

Captain w. Y. Baker, Medical Corps, Chief Psychiatrist for 
P'ort George Wright, Was},.ington, testi~ied that he also was a member 
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of the dinner party attended by accused en the night of 11 December 
1943. During the evening he observed tha. t a bottle of rum 'Which 
accused h9.d brought and which was "a quarter gone" when witness ar
rived was about "three quarters gone" when he left the party and 
accused had apparently drunk the rum '1:imself. In his opinion accused 
was drunk when he la.st .saw him at about. l:2:> a.m.. 

Captain Baker further testified as an expert opinion wit
ness that "alcoholic amnesia" is an accepted fact and a recognized 
physical conditicn in the field of psychiatry and that, from the 
amount of aJ.cohol 11hich accused bad consumed on the night in ques
tion, "he could have had anmesia". He also expressed his expert 
opinion to the effect that a latent homosexual tendency could express 
itself under an alcoholic stimulation notwithstanding the fact that 
the person committing the act had never before been conscious of 
such a tendency or urge (R. 61-7.3). :Later, when called in surrebut
tal to evidence intrcxiuced by the prosecution (R. 92-97), he testi
fied that a person with l milligram of alcohol in 1 cc of his blood 
is definitely •under the influence of alcohol" (R. 101). 

Lieutenant Colonel Roy R. Grinker, Medical Corps, testified 
as an expert neurologist and psychiatrist, that it 'Was entirely 
possible for a person to suffer· from alcbholic amnesia ·and far latent 
homosexual tendencies to make their appearance for the first time 
under such circumstances (R. 81-8?). · · 

A laboratory teclmician testified that a specimen\ of accused I s 
blocxi taken at 41.30 a.m., 12 December 1943, showed 1 milligram of 
alcohol present in l cc of blood (R. 72), and Lieutenant Colonel 
Robert c. ·Anderson., Medical Corps, testified as an expert that he 
could not; .~cause of the perscnal equation involved in each case., 
tell how many persons with that proportion of alcohol in the blocxi 
stream would be under the infl.uence of alcohol (R. 75., 76). He .fur
ther testified that, in his ppinion., "the accused has a latent homo
sexual t.rend" and "that he •sin a·state of alcoholic amnesia at 
the time the offense is said to have occurred" (R. 79). 

5. The prosecution called two noncommissicned officers to 
testify., in rebuttal., as to accused's condition when he was·brought 
to the police station oo the morning of 12 December 1943. Technical 
Sergeant Theodore Russell of the San Antonio Military Police Detach
ment, testified that he saw accused walk, heard him talk and other
wise observed him closely. He noticed nothing unusual about accused's 
conduct and in his opinion he· was not drunk (R. 92-95). TechnicaJ. 
Sergeant 16thew J. Gransick, Provost Sergeant of the 832nd Guard 
Squa.drcn, was also in the police station at the time when accused 
was brought m and heard him being questioned by the sergeant of the 
guard. For a period of an hour and a half Sergeant Gra.nsick heard 
accused talk, saw him walk and observed his conduct generally. 
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Thereafter he drove the staff car in which accused was transported 
to Randolph Field in the custody of the officer of the guard and 
overheard the conversation between accused and the officer. In 
his opinion accused was not drunk and gave no indication of having 
had anything to drink (R. 9~7). 

6. The court convened originally for the trial of this case 
at 9:20 o'clock, 30 Decanber 1943 and, after hearing evidence until 
5:05 o'clock p.m. of the same day, adjourned to meet at 9 a.m., 31 
December 1943 (R. 1, 102), at which time neither side having any
thing further to offer, the court heard argtllllents and closed for the 
purpose of ma.king findings. Having found accused guilty of the 
Specification and Charge, the court reopened to hear evidence of 
previous convictions, if any, and personal data. The announcement 
by the trial judge advocate that there -was no evidence of previous 
convictions and the perscnal data were received 'Without objection 
or commer1t by accused (R. 104). The court then, in closed session, 
sentenced accused to be dismissed the service, to forfeit all :i;:ay 
and allo.vances due or to become due and to be cmfined at hard labor, 
at such pl.ace as the reviewing authority might direct, for one year, 
and then adjourned at 12:05 p.m., 31 December 1943. 

The crurt reconvened at the call: of the President for fur
ther proceedings :in the case on 10 January 1944. Except far two 
members of the crurt who were then sick in the hospital the personnel 
of the court was the same as in the sessions of 30 and 31 December 
1943. · The trial judge advocate, defenss counsel, reporter and accused 
were also iresent. 

The President announced that the record of the prior pro
ceedings had not been finally approved and ad cpted by the court, 
nor rad the record been authenticated by the signature of the ?resi
dent and trial judge advocate nor bad it been fonrarded to the 
appointing authority. The members of tho court and the trial judge 
advocate were admonished that they were still under oath. 

The President further annotmced that it had come to the 
attention of the court that the evidence of previous ccnvictions 
submitted in open court en Jl December 1943, after findings ·of guilt 
but before deliberation upon sentence, was inco?Tect and trat the 
court had been reconvened for the purpose of reconsidering and 
revising its sentence or adjudging a new one (R. 105). Defense 
counsel strenuous~ opposed the reconvention of the court for the 
reasons that the personnel of the court was not identical 1'i th the 
personnel which composed the crurt m 30 and 31 December 1943 and 
because he had "reasons to believe tbat the various manbers of tnis 
court have received ini'ormatioo, have entered into discussions, and 
so forth, about this case, ·which would have disqualified them for 
membership on this court in the beginning." After making these obj~
tions defense counsel further stated: 
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"There is one other thing the defense would like to 
request: That in the event the court is to reconvene, 
they would like to questicn members of the court indivi
dually as to 'Whether or not they are prejudiced at this 
time or quali.fied to sit at this reconvention." 

The position of defense counsel not being clear, the law member 
attempted to clarify the situation thus: 

"Law Member: Defense counsel, is it your proposal 
to challenge some member of the court at this stage of 
the proceedings? · 

"Captain Mllone (defense counsel): Ii' we think that 
they have information that wou:l.d cause them to be in aey 
way prejudiced in this case, we certainly would. 

* * * * * * * * * * . * * 
"Law Member: You dcn't propose to make a challenge 

at. this ·time but you ask leave to examine the manbers 
of the c01rt before making any challenge? 

"Captain Ma.l~;e (defense counsel)l That's right. 
We don•t know what might develop. n (R. 107) 

The ·court then closed to con5ider its ruling and upon reopening the 
President azmounceda 

"The cmrt has ruled on the counsel's request to 
the effect that unless the grounds for challenge is one 

-of the first !ive stated in paragrap:1 58, e, I.c?.I 1928, 
that the request is.denied inasmuch as the court is con
vening at this time for the limited purpose stated by 

. the President." 

The coort likewise denied the request to make preliminary examination 
o! the.members of the court {R. 107). 

. . 
Thereafter the defense did not cha.llwge any member of the 

court and the court proceeded to receive in evidence General Court
Martial Order No. 306, War Department, Washington, D. C., 9 October 
1943 (Pros. Ex. 3). Objection was made tothis by the defense on 
the ground that "it contains evidence of previous charges and speci
i'icati.ons on which the accused was acquitted, in addition to charges 
and specifications on which he was f wnd guilty! n As to this objec
tion the law member stated a 
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(173) 
11*"i<* Obviously the court is aware of the import of 

this general court-martial ·order and aware of the fact 
- that if there are certain charges ccnta:ined therein, of 
which the accused was acquitted, that that is not or does 
not a.mount to previous convictions and the court will not 
consider a.ny matters in the arc.er which do not constitute 
evidence of previous convictions." (R.109) 

The trial judge advocate thereupon asked accused "*** is the evidence 
of previous convictions as set forth in prosecution's exhibit J, 
correct?", to vm.:i.ch defense counsel replied by asking leave for 
accused to 'take the stand for the pur?<)se of explaining why he made 
no disclosure of the previous conviction at the former session of 
the court, which leave was granted and accused wa.s s.rorn, testified 
and was cross-ex.a.mined (R. 109-113). 

The crurt was then closed to consider its sentence and upon 
reopening the following sentence was announced: 

"to be dismissed the service, to forfeit all pay and allow
ances due or to become due, and to be confined at lard labor 
at such place as_ the reviewing authority may direct for Two 
(2) Years a.nd Six (6) Months." (R. 114) 

7. There is not the slightest doubt about the connnission of 
the offense as alleged m the Specification. Both the pathic, a 
minor 17 years of age, and the city detective who apprehended accused 
in the act of sodomy per os, testified unequivocally to its commission. 
Accused, who is 2;l years of age, did not categorically deny that he 
committed the crime but testified that, because of an alcoholic 
amnesia, he was prevented from recalling any of his acts or conduct 
between the time when he left a dinner party at about 1:30 a.m., 
and about J:30 a.m., when his memory was restored and he discovered 
that he was in a police station. . · ~ 

.Uthough defense connsel admitted that neithel' intoxication 
nor amnesia were matters of defense, and it was understood both by 
him and the coort I tha. t evidence of accused I s drinking and the con- ., 
sequences thereof was tendered arrl admitted solely for the p.irpose / 
of mitigation, nevertheless a large amount of such evidence was / 

\ ~~roduced notwithstanding its questionable competency on any matter 
~ve its mitigating effect.. ____,/ 

Insofar, then, as the findings upon the Specification and 
Charge are concerned the record of trial is amply sufficient to 
legally sup:i)ort them. 

The objection of the defense to the reconvening of t..1-ie 
court for the p.1.rpose of reconsidering its sentence vas wholly 
without merit. In Winthrop's :.ri.litary La.wand Precedents, 2d edition, 
Reprint 1920, p~ 394, it is said: 
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11 So, too, after a sentence has been agreed upon, 
the court possesse's the power to reconsider and modify 
the same at discretion, at any time before the transmittal 
of the proceedings to the reviewing officer. This doc
trine was substantially affirmed at an early period, 
{1819), in private Williamson's ca~e, where the action 
of a court-martial, which, having sentenced the accused 
to a term of confinement, adjourned· and on the ensuing 
day reconsidered its sentence and substituted one of. 
death, was held by A.ttorney General Wirt to have been 
aathorized and regular." 

The Board of Review has held that a court-martial has the inherent 
pcner to vacate a sentence and impose another before its action has 
become final, using this language: 

11A court-martial has the inherent power or right 
to revoke and increase any sentence pronounced by it as 
law and justice _may require, prdvided sich action is 
ta.ken be.fore the sentence becoo.e·s final in so far as 
the court is concerned and before any pa.rt of the ari
gi.nal sentence has been performed." CM 152131, ~; 
CM 166782, Berry. See also CM 2338p6, rkCaslin. 

The record of trial discloses that, although the ccnrt, 
on 31 December 1943, after announcing .the findings and sen_tence in · 
this ·case, "proceede_d to other matters", it was lawfully reconvened 

, pursuant to the call of the Presiqent on 10 . January 1944 for fur
ther- proceedings in the case. It affirmatively appears tmt·the 
record of the proceedings of the court en 30 and 31 December 1943 
had .not been fonnall.y a.uthenticated by the president and the trial 

· j~ge advocate 9f the court within the purview of Article of ·W'ar 3.3 
but tm.t the trial judge advocate had merely signed the sane as a 
record of each day's proceeding according', to the provision of para.
graph 41g, l.enual for Courts-Martial 1928. Und.er these. circumstances 
.thtt court· still had .full and complete control over the proceedings 
thus far when it reconvened en 10 January 1944 and· it wa.~ lawfully 
entitled to reconsider the .sentence thereto.fore imposed and announced 

·. for the purpose of correcting any error and illlposiifg a new .a.np. dif
. ferent sentence, ;J..f, in its dis~retion, law and justice reqi1ire 

· . such a9t_ion. · 
'• 

·obj'8Ction·of defense counsel to the reconvening of the 
ocu:rt for .the reason that two members ll'IlO had sat in the former' 
sessions· of th.a cG,Urt were necessarily a.Qsent because of illness• 
is likewise untenable.. With regard to proceiedings· in revision it·. 
is said in Yfinthrop' s Militaey Law and Precedents (supra)s · 
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"If meanwhile, by absence or any casualty of the ser
vice, the members who sat on the trial have been reduced 
below five, the order cannot take effect. But i£ five 
at least can assemble, it is i.mmaterial that their number 
be considerably less than the original number of the 
court in the case, provided - £or this is essential -
such five all took pa.rt in the trial and judgment." 
(page 457) 

A fortiori, a court may r.econvene to continue the trial of a case 
with less than the original number of members who sat in earlier 
sessions present-provided at least five of such original members 
are present and the court had not theretofore finally determined 
the cause, authenticated the record thereof and transmitted it to 
the convening authority. 

It is difficult to determine wha. t action defense cotm.sel 
intended when he asked leave "to question members of the court 
individually as to whether or not they are prejudiced at this time 
or qualified to sit· at this reconventionn. If this was a challenge 
to the array' such procedure could not be countenanced and the 
request "Was properly denied (sec. 375 (2), Dig. Op. J.A.G. 1912-40). 
If', en the other hand, defense counsel contemplated challenges for 
cause, he £ailed to properly avail himself' of this privilege. 

"Challenges should be made before the arraignment, 
but the court may permit a challenge for cause to be 
presented at any stage of the proceedings. ~ challenge 
will be so permitted if the challenger has exercised due 
diligence er i£ the challenge is based on any of the 
grounds stated in cla.uses first to fifth of 58e.n (M.C.M., 
1928, par. 58.£)• 

Since no specific challenge for cause against any pa~ticular member 
was interposed by defense counsel at the reconvened session the 
court had no duty to perform with respect to the competency of the 
court or any member thereof at·tbat time. 

There was no error in permitting the :Introduction in evi
dence of' the general court-martial order showing a previous trial 
and ccnviction of accused. Paragraph 68, Ma.nual for Courts-M:u-tial 
1923, provides, · 
' . 

"SUbject to the rules as to documentary evidence, 
including. the rules as to the use of copies, proof of 
former trial by court-martial *** may be *** by the order 
publishing the case***•" 

- ll -



(1?6) 

That the order admitted in evidence conta.ined reference to specifi
cations upon "Which accused was acquitted constitutoo no violation 
of any substantial right of accused. The order specifically 
denoted the acquittals; the law member ruloo in open court that 
such entries in the order could not, and would not, be considered 

. by the court as "previous convictions 11 ; and hence accused was not 
adversely affected thereby. 

8. Records of the War Department disclose that accused was 
born in Cleveland, Ohio, and is 29 years of age. He was graduated 
from Dartmouth College in 1926, after which he·attended Dartmouth 
Medical School £or two years. He then transferred to Western 
Reserve University and was graduated with an M.D. degree in 1939. 
He served an internship in Albany· Hospital, Albany, New York,· for 
nearly two years. He was appointed a first lieutenant., Medical 
Corps Reserve., on 3 June 1939. He entered upon activa duty on l ., 
April l94l at Headquarters Ohio Military Area~ Tha.reafter he served 
with the 58th Signal Battalion at Camp Forrest, Tennessee and at 
Fort Clayton, Canal Zone. Qi l February 1943· he was promoted to 
captain, Medical Corps, Army of the United States. Later he served 
as surgeon of a heavy bomber squadron stationed at Guatemala City,- ·, 
Guatemala. He returned to the United States to attend the School 
o!Aviaticn Medicine on 3 NOYember 1943. 

9. The court was legally constituted. No errors injuriously 
affecting the substantial. rights of the accused were committed during 
the trial. In the opinion of the Boo.rd of' Review the record of 
trial is legally sufficient to support the :findings of guilty of 
the Charge and the Specification thereunder, legally sufficient to 
support the sentence and to warrant confirma.tion thereof'. A sen
tence of dismissal is authorized, and there is no limit upon the 
period of confinement which may be imposed, upon conviction of a 
viola.tion of Article of Ylar 93. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., 8 9 FEB 19" - To the Secretary of war. 

1. Herewith transmitted for the action of the President are 
the ;record of trial and the opinion· of the Board of Review in the 
case of Captain Charles E. Richards (0-381737), Medical Carps. 

2. I concur in the opinion of the Boa.rd of Review that the 
reccrd of trial is legally sufficient to support t;he findings and 
the sentence and to warrant confirmation thereof. While the cir
cumstances under which this offense :was comnitted exclude Captain 
Richards from the purview of the announced policy of .the war Depa.rt-

. ment allowing officers who are true or confirmed and irreclaimable 
homosexuals to resign for ·the good of the service, and required 
trial by co12I't2ma.rt::Lal, there· seElll to be no impelling reasons .why 
confinement should be imposed in this c_ase. Neither the terms of 
the policy nor the particular circumstances require it. · The minor 
involveci''-.as of sufficient age and mentali"t;y: to understand the offense 
and to p:Lrticipa.te in it without coercion or resistance and Cap:t:.a.in 
Richards was, to sane extent, under the influence of intoxicating 
liquor at the time. Although these are neither mitigating \ nor ex-
tenuating circumstance~ they are persuasive, both in the light of the 
policy and because confinement wculd sene no useful purpose in this 
instance. I recommend tmt the sente?:l.ce be ccnfirmed but that the 
confinement :imposed be remitted and that the sentence as thus modified 
be carried into execution. · 

\ 3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive aetioo designed to carry into effect the recomxneridation 
hereinabove made, should such action meet with approval. 

- "'- .. 
Myron C. Cramer, 

Maj or General, 
3 Incls. The Judge Advocate General. 

1 - Record of trial 
2 - Dft. ltr. far sig. s/w 
3 - FO!D1 of Executive action· 

(Sentence confi:rmed but confinement remitted. G.C.M.O. 251, 
.30 May 1944) 
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------------------------------

WAR DEPAR'l\IB:i.
Army Serv1ce Foroe1 

In the Oftioe of The Judge Advooat• General 
Wa.ahington, D. c. 

(179) 
SP,X;K 
Cl4 2.Sl9T 

.24 F£8 1944 

UN IT ED ST ATES ), PERS!il GULF COJIWID 
) 

Te ) Trial b,y G.c.~. oonvened at Ahn.a, 
) ' lrG, 16 am 16 llovemt>.r l94S. Dia- · 

Priva.te CL'YDE E. T:OOMPSON ) honorable diloh&rge (auapendecl) am 
(20941764), 186th Quarter• ) confinement tor two (2) y.ar1. · 
:icaater Depot. Compa.ey. ) Diaoiplina.ry B&rraob. ' . 

---------------------~---------HOLDING by the BOARD or REVIEW 
LYON, HILL aDd ANDRmS, Judge .A.chooatea. 

The record of trial in the case ot the 1oldier naaed abon, hav1ng 
been examined in the Ottice of The Judge Advoo-ate General and there tound. 
legally insufficient to aupport the tindi:aga alld. aentenoe, -. been ex~ 
amined by tbl! Board of Review. The Board ot Revin' hold• the record ot 
trial legally 1uffioient to support the tindinga ot guilty and the aentence. 

(Dissent) , Judge AdTOo&te. 

~~,A...~ a{, /A \,.zl~JIM!ge Advocate. 

http:Diaoiplina.ry
http:Compa.ey
http:Priva.te


WAR DEPARTMENT(BoJ) 
ARMY SERVICE FORCES 

SPJGK OFFICE OF THE JUDGE ADVOCATE GENERAL 

CM 248197 WASHINGTON 25 

PLEASE ADDRESS REPLY TO 

THE JUDGE ADVOCATE GENERAi... 

2 4 FEB 1944 

MEMORANDUM for Colonel :Morri•ette. 

Subject• Record of tria.l in the oaae ot Priva.te Clyde E. Thompaon 
(20941764), 186th Qua.rtenmi.ster Depot.Comp&ny. 

1. Upon a plea. of not guilty, the accused was found guilty of Charge 
II, violation of Article of War 94, and Specifications 6 and 6 thereof, 
which are u follo.-s a 

CHARGE Ila Violation of the 94th Article of War. 

Specification 5a In tha.t Private Clyde E. Thompaon, 186th 
Qua.rtermuter Depot Company, did at or near Alnra&, Iran, 
on or a.bout July 9, 1943, wrongfully and lcnoldngl;r sell 
about ten (10) packagea of razor bladea, of the Ta.lue of 
about $16.00, and forty three (43) packages of gum, of the 
value of about $21.50, property of the Unitad States, 
furnished and intended for the military service thereof. 

Specification 6a In that Private Clyde E. Thompson, 186th 
Quartermaster Depot Company, did a.t or near .AlDra&, Iran, 
from March to Augu.s t 1, 1943, wrongfully and kno,ringly 
sell about thirty (30) packages of razor blades, of the 
value of a.bout $48.00, property of the United Sta.tea, 
furnished and intended for the military service thereof. 

No. evidence of previous convictions was introduced. He was sentenced to dil• 
honorable discharge, total forfeitures, and confinement at hard labor tor 
two years. The reviewing authority approved the aentenoe and ordered it 
executed, but suspended the execution of the dishonorable diaoha.rge. :S. 
designated the T.hited Sta.tea Diaciplina.ry Barra.oka, Greenhaven, New York, 
as the place ot conl'inement, omitting the worda "Ea.atern Branch". M 
noted in the holding of the Boa.rd of Review, the reoord ot trial was· ex
amined in the Office of The Judge .Advocate General, found legally insuf
ficient to support the findings and'sentence, and transmitted to the 
Board of Review for examination under the proviaions of Article of War soi. 

2. The only question involved b whether or not the evidenoe is auf'• 
fioient to sustain the findings of guil~. It it 11, the aentenoe 1• legal. 

3. The evidenoe shows that the events herein related occurred at .A.ltwas, 
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Iran. The witnesses tor the prosecution were Captain Felix L. Corser. 
186th Quartermaater Depot; First Lieutenant Arthur L. Butler. Provisional 
Unit No. 2734, ~ Elcchange Unit; a.Dd Abdul Wahab, a. na.tin. Ca.pta.in 
Corser, the Qua.rterma.ster Supply Officer, General Depot, a.rriTed at 
Alnraz about 13 July 1943 (R.9,10). Lieutenant Butler-was the Post Exoha.nge 
Officer and had held this position sinoe the middle of April 1943 (R.24). 

Army supplies from the ports were brought to the itw"alled City", at 
the G$neral Quartermaster Depot. · The Walled City was an area in which 
warehouses were looated, inolosed by a native construoted wall. All suoh 
supplies were stored in the Walled City, tneluding packages or Gillette 
Blue Blades and chewing gum (R.11,24,25,27). The blades were put up in 
packages of 100 and the chewing gum in paokages oontaining 100 sticks 
(R.26). A package of blades shown to Lieutenant Butler while on the wit-

-ness stand was marked "servioe package". He testified that·the mark was 
placed there by the Quartermaster and that the pack~ges stored in the 
Walled City were identically marked (R.27). 

Before the supplies brought to the Walled City were plaoed in the ware• 
houses, they were kept on the ·ground outside the warehouses but inside the 
Walled City (R.ll,25). During that time the merchandise was not under 
"look and key" and any person gaining entre.noe to the Walled City would 
be able to piok up items of property unleaa interfered with by a guard 
(R.25). . 

The razor blades and ohewing gum so stored were purohased by the 
Quartermaster e.nd were the property of the United Sta.tea Government (R. 
10,27,28). From the blades and gum stored in the Walled City the Post 
Exohanges purQhased all their supplies of thou artiolea, and Lieutenant 
Butler knew or no other so'l.ll"oe or aupply (R.25,27,28)•. His duties took 
him to the looal native -.rk:et on various oooasiona, and he never saw 
Gillette blades or oh~ing gum for sale there (R.24). He testified the.t 
title to property purchased from the Quartermaster by the Post Exchanges 
passed when the Poat Exchange supply section removed the property .f'rom the 
depot. (R.28 ). 

Lieutenant Butler testified that the ration tor razor blades was one 
package of five blades every ten days. and for chewing gum, three packages 
of fiTG·stioks every ten d&ys (R.25). Neither a package of 100 blades 
nor a paokage of 100 stioka of gum could "legitimately" leave the Post 
Exchange as an unbroken package (R.27). · It 1r&s stipulated that ten 
packages, of 100 blades ea.oh, cost the United States Government li6; that 
30 suoh packages of blades oost f48J and that 43 packages of ohewing gum, 
each containing 100 sticks, .cost $21.50 (R.26). 

Accused was assigned a.a a truok driver, and his "regular duty was 
hauling n.ative,food baak ~d forth across the river" (R.11). Wah.ab tasti• 
fied that during a period 0: a bout three months, aoouaed delivered tlour to 
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wit~sa' mill. Evidently this was part ot e.ooused's duty. Wahab plaoed 
the start of these deliveries as "six months ago or a. little more" (R.30). 
Since the trial took plaoe on 15·~nd 16 November ,1943, the time referred 
to by Wahab was the middle 9f May or before (R.30). 

Some de.ys after aoouaed's .first trip to Waha.b's mill, Wahab oommenoed 
buying pa.ck:1.gea of 100 Gillette Blue Blades from aooused. It was customary 
for aooused to bring one or two pa.oka.ges daily. Witness testi.fied that the 
packages looked like the package shown to him by the trial judge advocate, 
which was the type already referred to (R.30). Over a period ot ti.la Wahab 
reoeived a total of 30 paoka.ges, and upon the last visit he received ten 
more packages, making 40 in all, and 43 packages of chewing gwn. Viitness 
was shown the same package of ohewring gwn which Ueutena.nt Butler had iden
tified as the type involved in the allegations and proof. Witness stated 
that this was the kind of paokage sold to him by accuaed (R.:U,32). His 
testimony places aocused'a final visit as somewhere around the middle of 
July (R.8, 9,31). 

Wa.hab agreed to pay aocuaed 100 "rials" .for ea.oh paokage of bla.dea 8.lld 
the aalll8 amount for ea.oh package of gum. He pa.id for the first 30 packages 
of blades, but failed to pay for the last ten packages or for the gum (R.31, 
32 ). The court took judicial notice of the fact that one rial ha.a ~ value ' 
of approximately three cents in a.Amerioa.n ourrenoy-". Wa.hab did not buy 
"articles of a aimila.r nature". tram anyoJ:Je except a.caused (R.32). 

On oross-examination, Lieutenant Butler testified that he had seen 
natives working in the Walled City and that in hia opinion 1 t would be 
possible for & native to walk out of the place with packages of blade• or 
gum hidden in his clothing. Witness was not in a position to know whether 
any, blades or gum were miuing from the Walled City or from the Poat Exchange 
(R.27). 

. . . ' 

Master Sergeant Berna.rd F. Thon. 186th Qua.rtermaster Depot Co~, 
testified .for the defense. He ~a chief olerk at the General Depot and had 
been on duty there since l January (1943), when the depot was opened (R.33). 
Witness knew that aooused was a member of the company prior to June 1943 
(R.35). About 3 June, aooused eol1lll.enoed driving a truck. hauling rations. 
Thia was a "full time job" 8.lld oonaumed t.11 of accused'• time during the 
working d1.y. Witness testified that although accused'• job would not take 
him into the Walled City officially, he had a right to enter that area it he 
wished, even during the period when he drove the truck (R.33,34). Aooording 
to witness, razor blades and chewing gum were stored in the Walled City 
and nowhere else (R.33.35). ~ 

In response to question.a oonoerning the ownerahip of such item aa 
blades and gum. as betl'reen the Quartermaster and the Ar~ Exoha.nge, Thon'• 
testimo~. in the final analysis •. 1• undeterminative (R.33-35). 
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Accused did not testify or make an unsworn statement except with 
reference to the ciroumstanoes surrounding an alleged confession, whioh 
was not admitted in evidence. 

4. The evidence shows without dispute that over a period of some 
months accused sold to Wah.ab a total of 4,000 Gillette Blue ·Blades and 
4300 sticks of chewing gum in packages containing, respectively, 100 
blades and 100 sticks of gtm per package. The ration on blades waa five 
blades every ten days e.nd on g1.m1, 16 sticks every ten days. Specifica
tion 6 alleged a period ot fiv. months during which blades were sold. 
The evidence indioated a shorter period, but, giving accused the benefit 
of the five months' period, his ration would have amo1.tt1ted to 75 blades 
and 225 sticks of gum. At this rate it would take a prohibitive period 
of time to hoard 4000 blades and 4300 sticks of gum, and, in addition, 
there is nothing to suggest that accused neglected to shave during his 
sojourn at Ahwu. Furthermore, the evidence indicated that there was no 
o\ltside souroe of supply for the articles in question, and packages of 
100 blades or 100 sticks of gum, such as those sola by accused, oould 
bot "legitimately" leave the Post Exchange. 

From the evidence we are forced to the conclusion that accused either 
obtained the goods wrongfully, brought them with him or received them from 
home or elsewhere. }l,anifestly the court believed that he obtained them 
wrongfully. In conjunction with the rule that guilt must be established 
beyond a reasonable doubt, paragraph 78a, Manual for Courts-Martial (1928), 
contains the follmring apt language• -

n'.l'he :meaz:ung of the rule is that the proof mu.st be suoh 
e.s to exclude not every hypothesis or possibility of innooenoe 
but any fair and rational hypothesis except that of guilt • • •". 

In the light of the evidence. the Boa.rd of Review believes that the possibility 
of accused's haTing obtained the property legitimately is so remote a.s to jus
tify fully the oourt'a determination. 

There remains the question whether the property belonged to ti. United 
States. If it belonged to the Post Ex:ohange, it wa.a no.t·property of the 
United States, and the allegation ot ownorshipwas not proved (Dig. Op. 
JA.G, 1912-40, aeo. 462{2)J ~ v. U.S., 62 ct. Cl. 328J AR 210-65, 19 
Ma.r. 1943, and subsequent changes). If the property was taken from the Walled 
City, the proof showa clearly that it belon~ed to the United States and wu 
furnished and intended for the military service thereof'. In the opinion of 
the Boo.rd of Review, the evidence is sufficient to aupport the inference that 
accused took the property from the Walled City. Consequently, there ia suf
ficient proof tha.t accused wrongfully sold property of the United States, as 
alleged. Under the circumstances, it is logical to infer that he wu a.ware 
that the property belonged to the United States. 
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5. For the f'oregoing reuons the Board ·or Reviff holds the record 
of trial legally auttioient to aupport the tindinga ot guilt,y and the 
1antenoe. , 

6. The informal memorand:ma prepared 'b7 the Militazy Juatioe DiTilion 
acoompallies the record ot' tria.l and sufficiently- indica:\es the' reasons tor 
the opinion of tha:ti division. It ia deemed unneoeaae.17 to summarbe thoH 
reason.a in the present memorandua. nte oaaH cited in the memorandwn 
prepared bY" the Military Justice Division are distinguishable from. .the 
present oase. 

?:::=:) ~$ ....,_ , .Jbdp Mvooato. 

(Dissent) • Judge .Advooa.te. 

~e12.~ Judge Advooa.te~ 
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WAR DEPARTMENT 
Army Service Forces 

In t'he Office of J.'he Judge Advocate General 
Washington. D.C. 

SPJGK 
CM 248197 

2-1 FEB 1944 

UNITED STATES ) PERSIAN GULF COMMAND 
) 

v. ) Trial by G.C.M•• convened at Ahwaz. 
) Iran. 15 e.nd 16 November 1943. Dis

Private CLYDE E. THOMPSON ) honorable discharge (suspended) and 
(20941764). 186th Quarter ) oontinement for two (2) ye a.rs. 
master Depot Comp&JV. ) Disciplinary Barracka. 

DISSEJi~:r.NG OPINION 
ot 

JOim WARREN HILL, Judge Advocate. 

-----------~-------
The property sold by a.oouaed was not ahown to my satisfaction to have 

been Government property. · The ~..overnment packages were ma.rked "service 
property". The prosecution dev~loped only the fact that accused sold 
packages that "looked like" t~e Government property. 

The post exchange owned substantial que.ntities of similar property 
sold to it by the Government. The prosecution failed to show that there 
had been no larcenies of 11imilar property from the post exchange durine 
the period in question. Where the corpus_ delicti is proved circumstantially 
the proof should be so conclusive aa to exclude every reasonable hypothesis 
other than that the or~ charged has been committed. It is insufficient 
it it suggests a theory which is a·a consistent with the absence of a crime 
(the crime charged) as it is with the existence of the crime (23 C.J. aeo. 
91Sr ~ v. !:!:_.257 Fed. 294). 

The property sold by accused could ha.ve been improperly acquired by 
him from either the post exchange or the Government dump. There is one 
difference - it would undoubtedly have been more difficult to steal from 
the post exohange than from the Government. But this distinotion can not 
overoome the doubt that arises from the faot that both the dump and the 
post exohange were available as sources of supply. The post exchange is. 
vulnerable to the depredations of thieves from within and without. 
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i'JA.R DEPARTI.ENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 248214 2 6 rEB 1944 

CO!!l!TJNIC1:.TIONS ZONE 
U N I T E D S T A T E S ) CALIFORNIA-ARIZONA. MANEUVER AREA. 

) 
v. ) Trial by G.c.u., convened at 

) San Bernardino, Gali.f'ornia,
Staff Sergeant GEORGE R. ) 22 December 1943. Dishonorable 
J~~:ES (34675514), 223rd Re- ) discharge and confinement for 
placement Company, 68th Re- ) eight (8) years. Penitentiar;r. · 
placement Battalion. ) 

HOLDING by the BOt\RD OF REVL:..lr 
LIPSCOMB, SLEEPER and GOLDEN, Judge Advocates • . 

l. The record of trial in the case oft.he soldier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 66th Article of war. 

Specification: In that S/Sgt George R. James .(Atchd. Unasgd) 223rd 
Repl co. 68th Repl. Bn., did, at New Camp Site, San Bernardino, 
ce.lifornia, on or about 0830, 3 December 1943, cause a mutiny 
in a work detail by questioning the authority of 2nd Lt., 
John T. Barr, his superior officer, to order Pvt. James A. 
Farrel to entruck thereby influencing about twenty other 
soldiers concertedly to disregard and defy the lawful order of 
2nd Lt., John T. Barr, their superior officer to ant.ruck, with 
the intent to override for the time being, law.f'ul militar;r 
authority. 

He'pleaded not guilty to and was found guilty of the Charge and the 
Specification. He 'lra.S sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to.become due and to 
be confined at hard labor for eight years at such place as the reviewing 

- authority might ciirect. The reviewing authority approved the sentence, 
designated the united States Penitentiar;r, Leavenworth, Kansas ·as the 
place of confinement, and forwarded the record of' trial for action 
under Article of war 50h 
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.3. The evidence for the prosecution shows that on the morning of 
3 December 1943, Second Lieuten~t John Thomas Barr, 68th Replacement 
Battalion, was in charge of a detail of about 80 enlisted casuals, al!lsigned 
to labor at the Base General salvage Depot. In describing the type of 
enlisted men comprising this detail, Lieutenant Barr testi!ied, ,,..He have a 
considerable number of men sent to us * * * from the hospitals, supposedly 
for discharge. They are very reluctant to work. Some of them I do 
really believe are able to lfOrk. T'.ney are there on our hands. They.re
port on sick call and they come back, and they are marked 'duty or J.i8ht 
duty• and we can do nothing else onl,y order them to report on detail. 
There is always a mnnber of them who hold back, and are slow and Qilitary 
fsii/ in carrying out axr:, orders that are given.u It was not usually 
necessary, however., to ngo back a.tter the rest of them are loaded and take 
care of those who have been hanging back and moving slowly.*** Ordin
arily they are just the last to get on the truck" (R. 6-7). 

With reference to the usual procedure - 'Which was followed that 
morning - "We moved them from our Company area down to a Battalion Street.,• 
Lieutenant Barr testi!ied, "where the trucks report. When we get them 
down there we order them into the truck." On the occasion in question, 
a group of 8 or 10 held back when ordered to entruck. Lieutenant Barr 
"went back there" to 'Where they were and •ordered them to get on the trudc ". 

,There was no response nor reaction of any description. "After that," 
·Lieutenant Barr testL.."'ied, "I pointed out one man, 'indicated him and 
ordered him on the truck. He refused to get on the truck.*** I ordered 
two noncomnissioned officers to show him to the truck and see that he got 
on it" (R. 7). · 

About the time the two corporals seized the soldier, in initial 
compliance with Lieutenant Barr's order.,. the accused, a casual llllkno"Wll to 
Lieutenant Barr - but the ranking noncommissioned officer with the detail-, 
alighted from the vehicle in which he had previously entrucked, approached 
Lieutenant Barr., and stated, "Lieutenant, you are wrong; you have no right 
to order him on the truck"; informing the officer, at the same time that 
the men had not been permitted to report on sick call. The accused also 
told the recalcitrant private that he did not have to get on the truck 
(R. 7-9). . -

Due to the confusion then resulting from various soldiers talking 
simultaneously, "I can•t begin to state what was said", Lieutenant Barr 
testified, "There was too many talking", which he characterized as "quite 
loud. I don't lmow how much could be considered insubordinant §ii/. • 
Naturally, I was not paying attention to 'What everybody was saying. * * * 
I sup.cJOSe I might have been excited, naturally11 (R. 9., 10). 

Within 5 minutes, the noise and confusion abated and the entire 
detail entrucked in compliance with the lieutenant•s orders. Suun:oing up 
the situation, Lieutenant Barr testi!ied that., prior to the accused•s 
appearance on the scene, the only difficulty he was having 'With the men 
was "that they were hanging back"., manifesting na reluctance to get on 
the truck11 • The a·ccused' s remark "added to the di!i'icultytt. '!'he two 
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corporals, whose seizure of the reluctant soldier, at Lieutenant Barr's com
mand, had precipitated the accuse?'s participation in the affair, in addi
tion to corroborating Lieutenant Barrrs testimony, also testified that the 
accused touched Lieutenant Barr on the chest (R. ll-22). 

During the·confusion immediately precedin6 the ultimate en
trucking of the detail, First Lieutenant Thomas H. Griffith observed 
Lieuten?,nt Barr "having a little trouble with some colored men, and two 
or three oft.hem were talking pretty loud and trying to aid a man in 
getting on the truck. I heard Lieutenant Barr order them to get on the 
truck, in a manner, by telling them that they were on a detail, to get on 
the truck, to get on. I also heard him order two non-commissioned officers 
of his company to escort the man to the truck. * * * I called the 'At 
easer, and stopped the whole thing momentarily, * * * .• Observing that 
the accused "seemed to be taking thin:;s in hand," the witness warned him 

lt!:.hat if he knew ·what was good for h1m11 he would carry out Lieutenant Barr•s 
order. The accused replied, m substance, that "they had rights, and 
that they were eoing to stand on their-rights or something like that." 
The men gathered around were not in a good humor. However, there was 
nothing to indicate that nacy man 'ilas belligerent, or anything ot that 
no.ture. ·t· -i:- * The men said •we demand to stand on our rights.'" Lieutenant 
Grif.fith did not linger to see the confus:i.on dispelled. After achnonishing 
the accused, he hastened away without tenderwg further assistance because, 
he asserted, the men "were not members of rrry company and there was a 
CCCllllissioned·Officer lll.~harge there.n (R. 22-28). 

Summoned fran headquarters because of reported "trouble" 
outside, Lieutenant Colonel John E. McLaren observed a group of colored 
soldiers milling arolllld "about twenty-five feet m front of headquarters." 
Appro:x:i.mately twenty seemed to be circling so!ne object; the others were 
scattered. Infonned nthat they refused to get on the trucks", Lieutenant 
Colonel !:!cLaren immediately shouted an order for them to do so. At first, 
they just stood there, so the Lieutenant colonel "more or less charged 
them and pointed out individuals, and at the same time other officers 
started shouting orders, and it seemed to break up suddenly." He could 
not tell, at the time he came out, whether there 11as or had been any 
disobedience of orders. The "milllllg around" was unusual, and somebody 
told him the men would not get on the trucks. The Lieutenant Colonel 
was merely aware of a state of confusion a.nd loud talking. He could not 
hear anything that was s~id and, T,hen asked, "Did you see aeything of it, 
or know anybody that was involved in this?" he replied, "No, sir." (R. 28-
29). 

4. The eviuence ft>r the defense shorra that on the morning of the 
alleged offense, seven o~ eight members of Lieutenant Barr's detail, who 
had been refused permission to attend sick call; failed to entruck when 
ordered. Lieutenant Barr specifically ordered one of them to get· on the 
truck. The man said he was sick and Lieutenant BaIT ordered two corporals 
to force hiJn on the truck. When the alleged mvalid persisted m his pro
testations, the accused aismounted from one of the trucks, approached 
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Lieutenant Batt and said to him., "Sir, you are not supposed to use force 
on this fellow. If he is not sick then you can use-the proper pre
cautionary methods.n Upon the lieutenant's continued refusal to permit 
the enlisted man to attend sick call, the·accused addressed the enlisted 
man himself., saying, "If you are sick I will get you SO!lle medicine over 
to the Base General. We will get some medicine over there." Then the 
accused put ,the Enlisted man on a truck and had got on, himself., when the 
colonel ordered him off and inquired whether he was trying to start a 
mutiny. "No, sir," the accused replied, explaining that he got down and 
put the protesting soldier on the truck. The manner of the men improved 
immediate~ after the accused took a hand. •He said a few words", accord:iog 
to one witness, •and took the-boy and put him on the truck, and was all 
ready to go when they called him of£ the truck and put him under arrest.• 
According to another,"*·** that morning when they called us out to roll 
call, some of the boys asked to get on the sick book, and they said they 
could not ji;et on the sick ·book that morning. The boys went on doll?l and 
were going into the trucks, and some of them are slow; I am crippled, and 
hopping around, and so were a few of the other boys, and some of the boys 
were up on the trucks and a few of.the other boys were kind of lagging 
behind, so we went on the trucks, I ll'8nt to the truck; I got on about 
the third or fourth, and when I got on there the Sergeant was on the truck, 
and there was a fuss, or something, dollll there, and the boy came on to 
the truck, after Sergeant James did get off the truck and go·out there, 
then in a few seconds Sergeant James did come back and get on the truck, 
and the man with him, and than the Colonel appeared .on the scene and 
somebody shouted to Sergeant James to come off the truck, 'Which he did; 
and he saluted the Colonel and the Lieutenant, and I don't lmow what hap
penea.. Sergeant James said he tried to stop them, and I saw the Lieutenant 
and Sergeant James walk to-ward the b'Uard house.n This same witness testified 
that the reluctance of the men 'to entruck ceased upon the arrival of the 
accused at the scene of the confusion. A third ll'itness corroborated the 
first two defense witnesses, quoting the accused as saying, "Lieutenant 
you are wrong. The fellow is wanting to go on sicl_c call;" and testifying 
that the manner of the men improved as a result of the accused•s efforts. 
•oh, they improved; they did not get no worse; they got on the truck." 
(R. 30-40). 

5. The accused, after his rights as a witness had been explained to 
him, elected to take the stand under oath. He testified, "About five minutes 
after the Company formed some of the men asked to gCl on sick call, and the 
Lieutenant stated there would not be any sick·9all this morning, and the 
men would work. So the Company was marched off to entruck, and after they 
got up there to the trucks the majority of the men, with the exception, I 
would say, of about tac. or more men, 'Who were waiting' to go on sick· call., 
got in the trucks. In the meantime, I was in the truck along with the 
majority of the men, and I happened to see two Corporals escort a man to 
the truck by force. They had him by the arms and were pulling on Mm, and 
the man was pulling back; and I went down to the scene. I got to the scene; 
I told the Corvc,ral, I said, 'You are a little v.rone in manhandling a manr, 

• and at that Lieutenant Bar~, I presume his name is, he said, •sergeant•, 
he said, •that is an order; you have nothing to do with it• I ordered the 
men to put the man on the truck.' I told the Lieutenant, I said, 'Lieutenant, 
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you are wrong in manhandling the man. It is against Army regulations to 
manhandle the men.' I said 'You should ask the man to get on the truck, 
and if he does not carry out the order, you, through proper procedure, 
can have the man tried.' 'Well•, he said, 'Sergeant, you get on the 
truck.' I got on the truck, along with the other fellows. This Private 
James Farrel, I figure that is his name, I tole. him, I said to get on 
the truck, 'if the Lieutenant gives you an order, ca?Ty it out, and if 
you have arry squeal you can squeal later.' He followed me to the truck, 
along with some of the other men. \'fe got on the truck. I was on there, 
I imagine, three or four seconds, and the Lieutenant came after me and said 
the Colonel wished to speak to me. I got off from the truck and the Colonel 
asked me what I meant in inciting a riot, trying to start one, and he placed 
me under arrest in quarters, and that is as far as I know." He denied 
making the statement nu.eutenant, you are wrong, you can't do that", 
explaining, "I told the Lieutenant he was wrong in manhandling the man. 
I told hiiii to ask the :man to get on the truck, and if he did not get on 
the truck then he could have him tried.a He thought it was against regu
lations. · He did not tell the protesting soldier not to get on the truck, 
nor did he recall announcing that "these men have a right to stand on their 
rights." As a rule he talks loud and, on the occasion in question, talked 
no louder than usual. He did not touch the Lieutenant. He 'W8nt out there 
to get the men on the :truck; "the Corporals were pulling on the man and the 
man did not want to come on the truck; he 1'18.s pulling backJ so I went 
dom there to talk to the man to get him on the truck in a better way. It 
did not seem like it worked out. I talked to the man and told him to get 
on the truck, and if he had any squawk to squawk later after carrying out 
the order, and he, in turn, got on the truck." He was trying to stop the 
recalcitrant conduct of the protesting soldier. "Whether I stopped it or 
not, I do not know. I do Imow the man got on the truck as soon as I talked 
to them", he testified (R. 41-45). 

6. In rebuttal, for the prosecution, Lieutenant Barr testified that 
he did not make the statement -"that these men were not going to be permitted 
to go on sick call,• or that he was not going to have any sick call. The 
accused did not touch him nor attel!!pt to strike him. He·mentioned that some 
of the men wanted to go on sick call. Asked "what was done about it:, 
Lieutenant Barr described a routine procedure in the following language: 
"The men are given the privilege of leaving their names in the order~ room 
to report on sick clll at 7:30•.We call the Company out, a number o! men 
for shippf.nt;, and the nwnber of men tha} are on alert, and then we announce 
tha. t each one 1 or anyone who has reported on sick call will fall out of the 
Company, and report to the orderly room to go down to the infirmary. Each 
man has the privilege of .reporting on sick call." As to the procedure 
followed on th.at particular morning, Lieutenant Barr•s answers to specific 
questions were both unresponsive and inconclusive - Bf)parently significantly 
so - as shown by the following verbatim question and answer excerpt .from 
the record or' triai: 

••Q. Was the report made to the men on that particular morning that 1hey 
could go on sick call? 

A. That is a statiding order, Sir. 
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Q. YJho made the report? 
A. I don't believe I \Ulaerstand. 

Q. Who told the men on the morning of Decerr.ber 3 that they could 
fall out if they wanted to go on sick call? 

A.. Ser~eant Lemnert always tells th~t. 

Q. Did Sergeant Lemnert do it on this particular morning? 
A. He does that every morning., yes., sir. 11 (R. 46-47). 

7. The Specification alleges that the accused caused a mutiny by 
questioning the authority of his superior officer., thereby in!luencing 
about twenty other soldiers to disregard and defy such officer's lawful. 
order with intent to override for the time being lawf\11 military autho.rity. 
Winthrop defines mutiny as nan unlawful opposition or resistance to., or 
defiance of superior military authority., with a deliberate purpose to 
usurp., subvert or overrid~ the same., or to eject with authority f1:°ll1 office. 

"It is this intent which distinguishes mutiny from the other of
fenses with which*** it has often been conf'u.sed. ·Thus., disrespect to
ward a commanding officer*** bae sometiJlles been charged as mutiny. 
More frequen~ the doing or offering violence to a superior otficer, and 
disobedience of orders*** have been so charged or considered. 'Still 
more frequent'.cy' has the designation of •mutiny' been attached to disorders 
of the cl.ass known as •mutinous conduct• - such as defiant behavior or 
threatening language toward superiors., muttering or murmuring against the 
restraints of military discipline., combinations of soldiers with a view 
to acts of violence or lawlessness llhich howaver are not connnitted., intem
perate and exciting discussions at meetings held for· the purpose of pro
testing against orders, declining to perfonn service 'in the honest belief 
that the tenn of service has expired., etc. Such disorders., stopping short 
ot overt acts of resistance., or not characterized by a deliberate intent 
to overt~superior authority., do not constitute in general the leg~l 
offense of mutiny.,rut are commonly to be treated as ·conduct to the pr&
judice of good order and military discipline***• 

"The definition of mutiny at military law is indeed best il
lustrated by reference to the adjudged cases treating of that offense as 
understood at Maritime law. Thus., 1n regard to mutiny" or revolt on 
American Merchant vessels., it has been expressly held that an intention 
to overthrow for the time at least the lawful authorit<J of the Master 
is an essential element of the crime., that simple violence·against the 
officer., without proof of intent to override bis·authority., is not sut
ficient to constitute revolt or mutiny., that mere disobedience b;y orders,. 
unaccanpanied by such intent., does not amount to mutiI:ry; and that insolent 
language and disorder:cy- behavior is~~ insuffioiem.t .to establish it" 
(PP• 578-5SO., Vlinthrop's Military Law and Precedents., Second Edition., 
1920 Reprint). 

ni the light of the cited authority., the accused's conduct 
clea.r:cy- did not cause a mutiny. NctonJ.J" was Lieutenant Barr's authorit;y 
not overridden on the occasion in question, but there is no showing to 
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sup1,ort the inference, necessary to sustain the conviction, that t.'-le ac
cused, in combination with the recalcitrant soldiers, intended to override 
it. At most, the delay was occasioned by an asserted belie£ that the 
allegedly ailing soldiers had a right to attend sick call before en
truck:i.ng, presenting a direct au-,alogy to the cited instance or "de
clining to perform service in the honest belie£ that the term of enlist
ment has expired". Incidentally, Lieutenant ?arr•s testimony raises a 
serious doubt that an opportunity had been afforded the men to attend 
sick call that morning; expressly and se8!llingly deliberately limited, 
as his testimony was, to generalities and custom, indicating very strongly 
that the lieutenant had no independent recollection that the usual pro
cedure was followed on the occasion in question. 

The evidence for the prosecution, however, which the court in 
the exercise of its inherent judicial discretion accepted at its face value, 
shows disrespectful behavior on the part of the accused toward Lieutenant 
Barr, in violation of Article of war 6.3. This disrespectful behavior is 
a lesser included offense, canprehended by the language of the Specifi
cation which alleges "questioning the authority of" Lieutenant Barr, under 
circumstances rendering such questioning disrespectful. The evidence, 
there.fore, sustains only so much of the findings of guilty as involve 
conviction of the lesser included offense o.£ behaving with disrespect to
ward the accused•s superior of.ficer in violation of Article of War 63. 

8. The record of ·trial shows that the accused is about 25 years of' 
age; .further that he -was inducted at Fort Douglas, Utah, 18 February 1941, 
and that he has had no prior service. 

9. For the reasons stated the Board of Review holds the record o.£ 
trial legally suf.ficient to support only" so much.o.£ the findings o.£ guilty 
o.£ the Charge and its Specifi~tion as involve findings that the accused, 
at the time and place alleged, behaved with disrespect t.oward his superior 
o£i'icer, in violation 0£ Article o.£ War 63, and legally sufficient to 
support only so muci1 o.£ the sentence as involves confinement at hard 
labor for six months and forfeiture of two-thirds of his pay per month 
tor a like period. 

/)/ (} £/,_ /
~ C ~&ct£~ , Judge Advocate. 

• /, r. 

Judge Advocate. 

Judge Advocate. 
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> 
1st Ind. 
1o MAR 1944 

War Department, J.A.G.o., , - To the Connnanding Officer, 
Headquarters Communications Zone, California-Arizona Maneuver Area, 
San Bernadina, California. 

1. In the case of Staff Sergeant George R. James (.34675514), 
223rd Replacement Company, 68th Replacanent Battalion, I concur in 
the·holttl..ng by the Board qi' Review and for the reasons therein stated 
recommend that only so much of the .findings of guilty of the 9harge 
and the Specification thereunder be approved as involves the lesser 
included offense or disrespecti'ul behavior toward his superior officer 
in· violation of .Article of _War 63, and only so much of the sentence as 

.involves confinement at hard :labor for six m:>nths and forfeiture of 
two-thirds of his pay per xwnth !or a like period. Upon compliance 
,r.tth the !oregoi!lg recommendation, under the provisions of Article of 
War 5<>!, you now have authority to order the execution of t~ sentence. 

. 2. 'When copies of the published order in this c~se are forwarded 
to this office they should be acCQmpanied by the foregoing holding and 
this indorsement. For conTenience of reference and to facilitate 
attaching copies o:f the published order to tm record.J.n this case, 
please place the fl.le number o! the record in brackets at the end of 
the published order, as follows: 

(CM 248214) • 

Q. . Q__o____ 

Y;yron c. Cramer, 
Major General, 

The Judge Advocate General. 



·.'!AR mF..IR'D4l!Nr 
Arm:r SerTioe J'oroes 

In the Office ot The Judge A.d:vocate General 
Waahington,D.C. (193) 

24 MAR 1944 

SPJGH 
CM 24.8224 

UNITED STATES ) NORT!DmN C.A.LfroRNIA SECTOR 
) WES1'mf ~SE COJ.WND 
) 
) Trial by G.O.M., conTened at 

l!'irst Lieutenan:t ~B J'. ) Fort Wintield Scott, California, 
VAN EPPS ( 0-1288821) , ) 3 J'anue.ry 1944. Dismissal. 
Infantry. ) 

OPlliICN ot the :00.ARD OF REVIEW 
DRIVJ!R, O'CONNOR and IOTrERHOS, J'udge .14TOodes. 

l. The record ot trial in the case ot the otticer named above has been 
examined b7 the Board ot Rertew and the Board submits this, Us opinion, to 
The Judge &dTOcate Gelleral. ~. 

2. The accused was tried upon the f'ollow.l.llg Charges and Spec1ticaiions: 

CHARGE I: Violation ot the 93rd Article ot War. 

Specification (A.s amended): In that l'irst Lieutenant B:>b J' Van Epps, 
125th ~antry, did, at or near Miramar, California, on or 
about 10 October 194.3 teloniously embezzle by fraudulently con.
Tarting to his own use money in tha sum ot about One Hundred and 
l!'itty Dollars (tl50.00), the property of' Private. l!'irst Class 
Ted L Iaroco, Company E, 125th Intantey, entrusted to him by the 
said Private l!'irst Class Ted L Laroco. 

CHARGE II: Violation ot the 96th MUOJ.e ot War. 

Speci!'ieation ls In that l!'irst Lteuttl18llt Bob J'. Van Epps, 125th 
Intantry, did, at or near Santa Cruz, California, on or about 
7 August 1943, wrongtully borrow money from Privs.t.e Joell 
Tusse1, Company E, 125th Infantry, in the l!l1ln ot about Twenty 
Dollars ($20.00) promiaing that he muld repay the same on or 
abollt 8 A.u~st 194:3, and did turther dishonorably tail and 
negact to pay said indebtea.n,·ss until on or about l3 September 
1943, lihen he repaid the 8llll ot about !'ithen Dollars (tl.5.00) 
tbareot, atter repeated demands by the said Private J'oe M 
Tussey, and did tu:rther dishonorably tail and neglect to pay the 
balance ot said indebtedness until on or·about 7 December 194.3, 
atter the institution ot en ottioial inTeatigation ot the au~ 
Jeot. 
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Specification 2: In that F!l.rst 1.1.eutenant Bob J Van Epps, 125th 
Infantry, did, at or near Fort Ord, California, on or about 25 
September 1943 \Vl"Ongtully borrow money trom Private First Class 
Ted L Laroco, Company E, 125th Inte.ntry, in the amount ot 
about Twtmty Five Dollars ($25.00) aDd did :further dishonor
ably fail and neglect to ~ said indebtedness until on or 
about 7 ~ecember 1943 etter the institution of an. oftic~al in• 
Testigation of the subject. 

Specification 3 (As amended): In that l!'irst Lieutenant ·Bob J Tan Epps, 
125th Intantry, did,· at or near Santa Cruz, California., on or 
about 7 August 1943, wrong:tully borrow money trom Private Donald 
R Chappell, Company E, 125th Int antry, in the sum or about 
Twenty Dollars ($20.00) promising that he would repay the saxne on 
or about 8 August 1943, end did :further dishonorably tail and 
neglect to pay said indebtedness until on or about 9 August 1943 
when he repaid the sum of about Four Dollars ($4.00) thereof, 
and did further dishonorably tail and neglect to pay the balance 
of said indebtedness, until on or about 14 December 1943. 

The accused pleaded not guilty to· and was tound guilty of all Charges and 
Specifications. He was sentenced to dismissal and total forfeitures. The 
reviewing authority apprOTed only so much of the sentence as proTides tor 
dismissal and forwarded the record tor action under the 48th Article ot War. 

3. EVidance tor the prosecution: 

Accused was assigned to Company E, 125th Int~try, sometime 1n July 
1943. Pri.vate First Class Donald R. ·Chappell, a member of the company, was 
in "a ,?;sne" with accused 1n the small boiler room adjoining the pool room 
downstairs 1n the "Cliff House" at Santa Cru.z 'around 7 August 1943. PriTates 
"Hackney", "Bryant", and others were present. During the g81lle Chappell 
loaned accused "threa or four dollars", "two or three times" until the total 
amount was twelve dollars. Accused quit the game and asked Chappell for 
"the rest to make twenty dollars", which Chappell gave him, stating he had 
to haTe it back tor his furlough on 21 August. Accused said he would be 
sure to have it by then end possibly by ·the next day. Private First Class 
Joe M. Tussey, also of Company E, was on guard duty at Santa Cruz on the 
evening of 7 · August 1943 when accused approached him and asked it he could 
borrow $20 until the following morning. Tussey gave him the money, saw ac
cused the following morning but was not repaid. Chappell and Tussey to
gether called on accused on the night of 19 August, talked to him outside the 
officers• quarters at Palo Alto, and requested the return ot their money. 
Chappell told accused he wanted his money before he left on :furlough the 
following morning and Tussey said he wanted to give Chappell $10 before he 
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left. Accused promised them he would haTe the money in the morning •sure• 
and that he·would borrow from another officer ifhe did not have time to 
go to the bank. Chappell saw accused the next morning in the command post 
but did not ask him far the money as •there were other personnel there•. 
Accused did not speak to him and failed to repq the loan until 13 or 
l4December. Tussey did. not see accused the .following morning nor any 
other time until 13 September. On that date he told accused he was leav
ing on furlough the next day and asked f'or hia mone;y. Accused wrote him 
a check f'or $15 and said he would pq the $5 balance when Tusse;y returned. 
Tussey did not speak to ,accused again about the balance· and it was. not 
paid until 7 December (R. 29, 31-36, 36-40, 67) • . . . 

Private Frank B. Sepeda, a member· of Company E, was approached by 
accused about 25 September at Fort Ord, where the compacy was then . · 
located, and asked if he had acy money. Sepeda stated he did not and ac
cused requested that he try to borrow $20 f'or him, suggesting Private 
First Class Ted L. Laroco of' the compaey as a prospect. While Sepeda was 
discussing the matter with Laroco accused came upto them. Laroco of'.fered 
to lend accused $25 and then asked if accused was going to •Gilroy•. J.c
aieed said he was and Le.roco inquired if accused would deposit $150 in the 
"Bank of' America• f'or him. I.aroco did not haTe an account in the bank at 
Gilroy but he •knew" that other men had given mone;y to "Lieutenant Hof'flDSll• 
and •Lieutenant·Francisco• to deposit f'or them. Accused said, 11I will.do 

. it f'ar you• and the three went into the company- ccmunand post where Laroco 
counted out $175. Accused counted the money, wrote down Laroco 's name 
and serial number on· a piece of paper and placed it and the money in his 
wallet. Accused stated. he 110uld repq the $25 but did not sa:i when. He 
did not ask f'or' or receive permission to use the $150 !or himself. . Qo the 
morning o! 9 October, "around nine er ten", Laroco went to accused, at the 
command post of' the company-, then stationed at "Miramar•, and told him he 
needed bis mone;y as he was going an .furlough the next day'. Accused stated, 
"Well, a:rq time ycu need your money I will go to Gilro;r and take it !or you•. 
Laroco repeated, 11 I need 'm3' money" am accused said he bad a twenty-four 
hour pass and would·go to Gilroy and get the mone;y. Accused did not sq 
when he would return. The following day Laroco went to the command post, 
inquired f'or accused and was told he was awq on a twenty-four hour pass 
and would return at one o'clock. Laroco waited until three o'clock, gave 
"Lieutenant Ho.f'£man• his address where he could be reached while on £~ 
laugh and· then le.ft. He did not see accused until 3 December. Accused 
repaid him on 7 Decemiber. Second Lieutenant Donald M. Hoffman, of Company 
E, talked to Laroco on 10 October 1943 and •a day' or two later• told ac
cused that Laroco •is on his furlough, and he asked me tQ ask ;you for the 
mciil.e,r ;you ~d him so I could send it to him•. .1ce115ed replied, "Well, you 
give me his address and I. will send it to him myself•. Hoffman handed 
accused a piece of paper on which the address was written and had no .further 
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conversation concerning the matter (R. 6-14, 14-18, 21-28, 28-31, 66,.68, 
72-74). 

Second Lieutenant William A. McLelland, Jr., ·of Compaey E, 
testified he talked to accused, between nine and ten o t clock on a Saturday 
morning, he believed it was 9 October. Accused asked if he could ride up 
to San Francisco 111th McLelland, saying that he bad some money that _Private 
La.roco gave him to keep.for him for a furlough, he did not want to carry 
it around nth him and would like to go to tom to get rid of it.- .While 
he was ta1ld.ng accused displayed a wa.J.let llhich contained what appeared to 
be •quite a bit," of money. McLellsnd agreed and accused. left camp with 
h:im sometime after !ive o'clock that day.· San Francisco ·is ~:>rth, and 
Gilroy is 83 miles southeast of Miramar. McLelland was positive the date 
of the conversation was 9 October as it was the first Teekend after "1re11 

moved from Fort Ord to :Miramar which was on 5 October. When asked if he 
bad testified it was at nine or ten o'clock in the morning, McLelland re
plied, •It was before dinner on that Saturday; yes, sir•. It would take 
nearly all morning to go to Gilrey- and return. He did not know whether 
accussd had gone there that morning; •to his knowledge• accused had been 

· at Miramar all mo~ng (R. 43-45, 51-53, 74-76). · · 
' -

Accused went to the Oakland Area Station Hospital sick on 15 
October 1943 and did not return to duty until 10 December 1943 as shown 

· by entries on the morning report or Compaey E read in evicfence. · During the 
•latter part of November• Captain Reed L. Seely· of Company- E -went to see 
accused at the hospital "with the intention• or asking him •tor the money•. 
Captain Seely did not bring the matter up because in tlie course of their 
conversation accused said he had some money in a strong' box for •one• 
or •some• of tl1& bOY,s and that he hoped to.get a pass to get out. Captain 
Seely, accompanied by Lieutenant McLelland and Private Laroco called on 
accused in the hospital on 3 December. calptain Seely told accused he was 
there .because •the regimentr- had sent him ~d asked accused ii' he had re
ceived $175 f'roll!. Private ·Lart>co, llbat he intended to do about it and when' 

. he would repq it. Accused replied that he bad tbe money in a· strong box 
at Gilroy, had it there all the time, and that he expected to get a 
twenty-four pass the follownng Mondq, 6 December, at llhich time he would 
go to Gilroy, get the money and repq Private.Laroco. Captain Seely also 
asked accused about the money owing Privates Tussey and Chappell. Accused 
stated that he had giv~ Private Tussey a check be!ore he went on his fur
lough nth the undersU.nding, that he ns to pq Prin.te Chappell some or 
the money. Chappell was a patient in the hospital at·the time so Captain 
Seely suggested they talk to him. Private Chappell said he knew that 
Private.?ussq had received a check .from accused but did not know he was to 
receive· ~ part of it and had not received ~ (R. 18-19, ~o-41, . 
46-51, 54-56, 58, 60-62, 68-71). · . , , 

Accused tel.epha:ied Lieutenant Colonel Way-land L. Miller, 12Sth 
Intant17, on 6 December, and said he could not go to Gilro., as he ~d 

. previous~ arranged.because of bis peysical condition which hie doctor 
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thought rendered it inadvisable for him to travel. Colonel Miller in
quired if he could not make some arra?:€ements with the bank at Gilroy to 
get the money so Private Laroco could be paid. Accused replied he did 
not have the money in the bank at Gilro7, having turned it over to his 
wife for safekeeping in her safety deposit box when he was at Fort Ord 
and m ticipated a trans!er. Accused stated he would get in touch with 
his wife when she finished work at three o•clock that div-, have her mail 
him a money order and he-would mail it to Private Laroco. Colonel Miller 
conferred w.ith Captain Seely following which Captain Seely telephoned ac
cused at tm hospital and asked him to set a definite time when he could . 
bring Private La.roco to the hospital and get the money. Accused said he 
would have it the following morning (R. 56-59, 62-65). 

Captain Seely, accanpanied by Privates Laroco and Tasse,-, went 
back to the hospital the following dq, Tuesd~, 1 December. · When the;r 
walked into the room· accused handed Captain SeelJ" $180, stating $5 ,ras for 
Private Tussey. Accused said he had .forgotten about the money·· he owed 
Private Chappell but would pa:f him before he left the hospital. He left 
the hospital a "couple of' days" later and went with Compan;r B at Palo .Uto. 
!round 13· or 14 December accused came over to Miramar to pi.ck up his be
longings at which time he offered Captain Seely the mone7 he owed Private. 
Chappell. Captain Seely called Private Chappell in to the command post and 
accused gave him $20. Private Chappell offered to return $4 which he said 
he had lost to accused in a pool game but accused said to •leave it go"t 
he had just beeij playing for fun (R. 19-21, 34-35, 40, 42-43, 54, 5~8J. 

4. For the de!ensea 

It was stipulated that if Second Lieutenant Mary .Ann Van Epps, 
Aruq' Nurse Corps, were called as a witness and testified in the case she 
would testify that she is the wife of accused; that in the third week of 
September 1943,~accused gave her $175 to hold for safekeeping for Private 
Ted Laroco an:l that it was at all times safe under lock and key and never 
touched; that she was informed by accused Captain Seely had notified him 
Private La.roco wanted the money back; that her husband immediateq called. 
her and she returned the amount in :Nll to accused a'J; once (R. · 71-72). . 

Accused, cognizant of his rights, elected to remain silent (R.72 ). 

5. a. Specifications 1 and 3, Charge II1 Accused, assigned to 
Company z; .125th Infantr:,, engaged in •a game• with Private First Class 
Donald R. 9happell and other members of the compSJ:V on 7 August 1943, in 
the course of which he borr01red $12 from Chappell. When accused quit the 
•game" he asked Chappell for "the rest to make twenty" dollars• which 
Chappell gave him. Accused promised to repq the loan by 21 August when 
Chappell was leaving Cll a .f'Q.I'lough or sooner. On the evening ot the same 
dq, 7 August 1943, accused ~preached Private First Class Joe ll. Tusse.r, 
a :member of the compaey-, on guard ducy- at the time, and requested a loan' 
or $20 until the f ollorlng morning. Tussey gave accused the money and 
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although he saw accused the.next morning, the loan was not repaid. 

Chappell and Tussey called on accused together on 19 August 1943 •. 
Chappell was leaving on furlough the following day and told accused he 
wanted his money by that time. Tussey stated he wanted his money so he 
could loan Chappell $10 before he le.t't. Accused promised he would have 
the money in the morning 11 sure• and would borrow it from another officer 
if he did not have time to go to the bank. Chappell saw accused the 
next morning in the command post but did not ask him for the money be
cause of the presence of other personnel. Accused did not speak to hlm 
and did not repay the loan until 13 or 14 December. Tussey did not see 
accused again until 13 SeptElllber, at which time he again requested his 
money whereupon accused wrote him a check for $15. He promised to pay the 
balance when Tussey returned from his furlough commencing the next day. 
Tussey did not speak to accused again about the balance which was not re
paid until 7 December. 

b. Specification, Charge I; Specification 2, Charge II: Follow
ing an unsuccessful attempt to borrow money from Private Frank B. Sepeda, 
accused succeeded, on 25 September 1943, in securing a $25 los.n from 
Private First Class Ted L. Laroco, no date !or repayment being specified•. 
Both enlisted men were members of Company E then located at Fort Ord, 
California. At the time Laroco made the loan he also gave accused $150 to 
deposit for him (Laroco) in the Bank of America at Gilroy, California. 
Accused agreed to make the deposit. Laroco did not have an account there 

· but testified he •!mew" that other men had given officers of the compaey 
money for deposit. About 0900 or 1000 on 9 October, on which date the 
compaey was stationed at Miramar, California, Laroco told accused he needed 
.his money as he was leaving the next day on furlough. Accused said he had 
a twenty-four hour pass and would go to Gilroy for the money. About the 
same time or· at least •before dinner" on the same day accused asked Second 
Lieutenant William A. Mclelland, Jr., of the same company, if he could ride 
to San Francbco with him stating he had scme money which Private Laroco 
gave him to hold for a furlough and he wanted to go to town to 11get rid of 
it". Accused displayed a wallet containing •quite a bit" of money. As 

. far as Lieutenant McLellarxi knew accused had b~en at camp all the morning 
of 9 October. Gilroy is 83 miles southeast of Miramar and the round trip · 
would take nearly all morning. Sometime after 1700 that day Lieutenant 
McLelland and accw ed drove to San Francisco, which is north of Miramar. 
Lieutenant· McLelland was positive of the date because it was the first 
weekend after the organization moved from Fort Ord to Miramar, which was 
on 5 October. The following day, 10 October, Laroco waited at .the 
command post until 1500 but as accused had not returned left camp after 
giving Second Lieutenant Donald M. Hoffman, of Company E, the ·address 
wrere he could be reached while on furlough. "A day or two" later 
Lieutenant Hoffman told accused that Laroco had asked him to get his money 
for him and forward it to him. Accused replied he would send Laroco the 
money himself and to give him Laroco•s address which Lieutenant Hoffman did. 

' . 
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Accused was confined by reason of illness in the Oakland Area· 

Station Hospital on 15 October 1943. Around the latter part of November, 
his company cmrnander, Captain Reed I.. Seely, visited him and in the 
course of their conversation accused said he had some money for •one" 
or "some• of the boys and hoped to get a !8SS to get out. Captain Seely, 
accompanied by Lieutenant McLelland and Private Laroco, called on accused 
at the hospital on J December and stated he was there because "the regi
ment- had sent him, inquired if accused had received $175 .f'rom Private 
Laroco an:i lfhen he intended to repay it. Accused replied that the money 
had been in a strong box at Gilroy all the time and he intended to go to 
Gilroy the following Monday, 6 December, and repay Laroco. In response to 
inquiries about his indebtedness to Privates Tussey and Chappell accused 
stated that before Tussey le!'t on furlough he had given him a check with 

· the understanding that Tussey would give Chappell part of it. 

Accused phoned the regimental canmander, Lieutenant Colonel 
Wayland L. Miller on 6 December and stated he could not go to Gilroy as 
planned because of his peysical condition. When Colonel Miller inquired if 
he could not make some arrangements nth the. bank at Gilroy to get the 
money accused replied that he did not have the money at Gilroy but had turned 
it over to _his wife for safekeeping while stationed at Fort Ord. Accused 
promised to get in touch with his w:U'e that day and have her mail him a 
money order. Colonel Miller conferred with Captain Seely who then phoned 
actused and demanded that he set a definite time llhen he could bring Private 
Laroco to the hospital for his money. Accused stated he would have it the 

·following morning. The next day, 7 December, Captain Seely took Privates 
Laroco am.. Tussey nth him to the hospital and accused paid them $175, and 
$5, respectively. He promised to pay Chappell before he left the hospital. 
He-returned to duty on 10 December being stationed l'lith another compazv 
nearby an:i on 13 or 14 December came to Miramar and paid Chappell $20 in the . 
presence of Captain Seely. Chappell offered to return $4 which he said he 
had lost to accused in a pool game but accused insisted he had just been 
p1¢ng tor fun. 

£• Accused did not testify but it was stipulated that if his· 
wife, Second Lieutenant Mary Arm Van Epps, Army Nurse Corps, were called as 

. a witness an:i testified, she would testify that in the third week of 
September·1943, accused gave her $175 to hold for safekeeping for Private 
Laroco, it was at all times safe under lock and key and never touched, and 
when her husband notified her Private Laroco wanted the money back she 
returned the money in full to accused at once. 

d. The evidence in support of the Specifications, Charge II, 
establishes, without contradiction, that accused borrowed money frcm enlisted 
men on three occasions as alleged, that he failed to repay the loans when 
due or when demand therefor was made and by means of false promises evaded 

. payment in full until his commanding officers pressed him to discharge the 
obligations. A. v~olation of the 96th, Article of War is clearly proven 
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(~. Ops. JAG 1912-40, se·c. '454 (19); Bull. JAG,' July 1942, sec. 454 
(19 )). 

e. The evidence in support of the embezzlement alleged in the 
Specificatio~, Charge I, establishes that on 25 September 1943, accused 
was entrusted by an enlisted man with the sum of $150 for deposit in the 
bank at Gilroy, California.. It is shown by the admissions of accused 
that· the money was never deposited there. It is further shown that on 
9 October, the enlisted man demanded the immediate return of his money 
and accused said he would go to Gilroy, get the money and return it. He 
failed to do so. Also on 9 October accused told an office... in his 
oompany that he had the money in his possession, displayed a well filled · 
'Wallet at the time, and rode to San Francisco, in :the opposite direction 
from Gilroy, for the alleged purpose of finding a safe place for it. 
Two or three days later he obtained the address of the enlisted man, 
then away on furlough, and told another officer he would send the enlisted 
man his money. Again he failed to return the money. Accused was confined 
in the hospital through illness on 15 October and did nothing further 
mout the matter until 3 December wen his company comnander demanded he 
repay the mo:rey. At that time accused falsely stated to his company com
mander that he had the money in a strong box at Gilroy; would go there 
on 6 December ani procure it. However, on 6 December, after first ex
plaining to his regimental canmander that he could not go to Gilroy for ' 
the money because. of his illness, be then stated he had given the money-
to his wife for safekeeping and would have her fcil"lf'ard it•.· The money was 
finally repaid on 7 Decembez-. The failure of an officer to repa;y on pro:per 
oomand funds entrusted to his care, is, in the absence of an adequate 
explanation, sufficient to establish a prima facie case o! embezzlement 
(Dig. Ops. JAG 1912-40, sec. 451 (17)) •. Accused here failed to repay 
monq entrusted to hiJll despite demand therefor, and :made false and con-

..flicting st~tements concerning _where the money "RS kept, llhich, together 
·with his adllitted failure to carry out the terms of his trust and other 
circumstances o! the case is sufficient to sustain his conviction of em-
bezzlement. · 

6. The accused is 24 years of age•. The records o! the Office o! 
1M .Adjutant General show his service as !ollona F.nlisted service from 
'Z7 December 1939; appointed tanporary second lieutenant, .Arrq o! the
tbited States, from Officer Candidate School a:od actiTe duty, 24 J~ 
:1942; temporarµ.y prc:moted to first lieutenant, .A.ney- of the United States, 

·22 April 1943. . 

7. The court was legally' constituted. No errors injuriously affecting 
tra albstantial rights of the accu(Sed were canmitted during the trial. The 
Board o! Review is of the opinion. that the record of trial is laga~ suffi
cient to support the findings of guilty and the sentence, and to warrant 
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·confirmation ~t the sentence. Dismissal is authorized upon conviction of 
a violation of the 93rd or 96th .lrticle of War. · 

' 
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1st Ind. 

War Department, J.A.G.o., :,J Apr 1944, ;•·f9 the Secretar.r of War. , 

1. Herewith transmitted-for the action of the President a.re the 
record of trial am the opinion or the Board. .r Review in the case et 
First Lieutenant Bob J. Van Epps {0-1288821), Infantry. 

2. I concur in the opinion or the Board ·or Review that the record 
of trial is legally sufficient to support the findings of guilty' and the 
sentencet and to warran~ confirmation of the sentence. The accused. •
bezzled ,:>l50 from an enlisted man of his organization (Spec • ., Chg. I) and 
wrongfully boITowed $2,S' from the sa.iae un ~Spec, 2., c~. II) and $20 each · 
from two other enlisted men of his organization (Specs. 1 and 3, Chg. II) 
and dishonorably failed to repay -the loans. I recOl!Jllend that the approved 
sentence to disJdssal be confirmed -and carried into execution. 

3. Attention is invited to a letter dated 18 March. 1944 to The 
Adjutant -General from the Cmmanding General of _the Ninth Service Comm.and 
'Which shCffl's that since his trial on 3 January 1944 accused has passed 
numerous worthless checks and t.'liat after his pass privilege had been sus
pended, he left his station without permission on the morning o! 11 March 
and did not return until the morning o£ 13 March. 

4. Inclosed are a draft of a letter for yoµr signature., transmit
ting the record to the President for. his action, and a form or ExeeutiTe 
action carrying into effect the reeo~ndation D&de abOYe. 

~ Q... C!L.....••.• ·-

:Myron c. Cr8.lller., 
:Major General., 

4 Incls•. · The Judge Advocate General. 
Incl.l- Record or trial. 
Incl.2- Drft. ltr. for sig. 
. . S/'«. 

Incl.)- Fora of !etion. 
Incl.4- Ltr. to "r!G., dated 

18 March 1944. 

(Senteree confirmed. G.C.M.O. 289., 13 Jun 1944) · 
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WAR W...PARTMSNT 

Army Service Forces· 
In the Office or The Judge Advocate Generai 

Washington, D.c. 

SPJGN 
CH 248244 

31 JAN 19" 
UNITED STATES ) NORTHWEST. SERVICE C<l.1MAND 

) 
v. ) Trial by G.C.M., convened at 

Cyril J. Callaghan, an Ameri ~ Whitehorse, Iukori Territory, 
Canada, 13 December 1943. 

can citizen serving 111.th the 
Arnies in the field, employed 

) 
) 

Confinement for one 
Pamtentiary. 

(l) year. 

by Metcalf-Hamilton Kansas City ) 
Bridge Companies, contractors em-) 
p1oyed by the Unij;ed States ) 
Government in corustruction. ) · 

·------
HOLDING by the BOARD OF REVIEW 

LIPSCOMB, SLEEPER and GOLDEN, Judge Advocates 

1. The record of trial in the case or the person named above 
has been examined by the Board of Review. · 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation··or the 93rd Article or War. 

Specification: In that, Cyril J. Callaghan, a United States 
Citizen., accompa."lYi-ng or serving with the armies.or 
the Ull,ited States in the field, employed by Jletcal!'e.:.. 
Hamilton., Kansas City Bridge Companies,·othenrise known 
as MHKC:S,· engaged in a cost plus .t'ixed fe_e. contract b;r 
the United States Govenmient, did at Whitehorse, Yukon 
Terr.I. tor;r, Canada, on or about ~ NovE1D.ber 1943, while 
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driving a motor vehicle under the influence of 
liquor, and on t.'1e Alaska Military Highway, and 
at a speed in excess of 35 miles per hour, wrong
i'ully, recklessly, and with culpable negligence 
kill Alqert o. Poppenhagen, a civilian of the United 
States of America, by striking him with said Motor 
vehicle. 

He pleaded not guilty to and was found guilty of the Charge and the 
Specification thereunder. He was sentenced to ·be confined at hard 
labor at such place as the reviewing authority might direct for a 
period of one year. The reviewing authority approved the sentence, 
designated the United States Pmitentiary, Leavenworth, Kansas, as 
the p:)..ace of confinement, and forwarded the record of trial for 
action pursuant to Article of War 5~. 

• - - I 

3. The evidence supports the findings of guilty aoo the sen
tence except for the designated place of confinement, the legality 
of which presents the only question requiring discussion. 

-Article of War 42 provides that no person under the sentence· 
of a court-martial shall be confined in a penitentiary unless the period 
of confinanent adjudged by 11* * * such court-martial is more than one 
year * * *"• Since the period of coni1nement imposed in the present . 
case was one year only, the designation of a penitentiary as the place 
or confinement was unauthorised. , 

.. 
4. For the .reasons stated~ the Board of Review holds that the 

record of trial is legally sufficient to support the findings ·of 
guilty and only so much of the sentence 'as involves cOJl,finement at 
hard labp~ for one year a~ a place other than a penitentiary,_Fe~al 
penal or correctional institution. _ · 

~ (:~dgo Ad:Yocate, 

~4£ '. Judge Advocate. 

riud~~.Judge Adwcate. 

- 2 --



(205} 

JiDt Fffi·,944 
War Department~ J.A.G.O., - To the Conunanding General, 
Northwest Service Conmand, .A.PO 702, c/o Postmaster, Seattle, Washington. 

_ 1. In the case of Cyril J. Callaghan, an Anarican citizen serving 
with the Armies in the field, employed by Metcalf-Hamilton Kansas City· 
Bridge Companies, contractors errployed by the· Unitad States Govemment 
in construction, I concur in !,he foregoing holding of the Board of'_ 
Review, and for the reasons tl\erein stated., recommend that only so 
much of the sentence be approved as involves confinement at hard labor 
for one year at a place other than a penitentiary., Federal penal or 
co?Tectional institution. Upon the designation of an appropriate 
place of confinement other than a penitentiary., Federal penal or 
correctional institution., iou will have authority., under the provi
sions of Article of War 5~ and Executive Order No. 9363'., dated 
23 July 1943., to order the execution of the sentence. It is recom
mended that the United States Disciplinary Barracks., Fort Leavenworth., 
Kansas., be designated as the place of confinement. 

. 2. When eopi<,s of the published order in this case are forwarded 
to this office they should be acco.mpanied by the foregoing holding and 
this indorsem~t •. For convenience of reference and to facilitate 
atta,ching copies of the published-order to the record in this case., 
please place the file number of the record in brackets at the end of 
the published order.,.- as follows: 

- .3 -





WAR DEPA..ltTMENT 
Axrey-_Service :.'orces 

In the Office of The Judge.Advocate General 
Washington., D. c. 

(2CY7) 

SPJGV 14 MAR 1944CM 248276 

UNITED STATES ) SECO:ND AIR FORCE 
) 

v. ) Trial by G.C.M• .,convened at 
) Dyersburg, Tennessee, 16, 23, 

Second Lieutenant JAMES H. ) 27_ December 1943. Dismissal. 
CRADDOCK (0-801547)., Air ) 
Corps. ) 

OPINION of the BOARD OF REVIEVf 
TAPPYr KIDNER and HA.RR(X)D., Judge Advocates 

1. The record of trial in the case of the officer named above bas 
been examined by the Board of Review and the Board subnits this, its opin-

. ion., to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE. Is violation of the 58th Article of war.· 

Specif'ication: In that Second Lieutenant James II. Craddock., 
Air·Corps, attached 505th Bombardroont Squadron (H)., 
346th Bombardrent Group (H)., Army Air Base, Dyersburg, 
Tennessee, did., at Arrr~,r Air Base, Dyersburg, Tennessee, 
on or about 7 September 1943., desert the service of the 
United States and did remain absent in desertion until 
he was apprehended at New York City, New York., on or 
about 24 October 1943• . 

CHARGE 
. 

II: 
; 

Violation of the 96th Article of War. 

specification 1: In that Second Lieutenant James H. Craddock, 
Air ·corps, attached 505th BombardrJent Squadron (H)., 
.346th Bombardment Group (H)., .Arrrry Air Base, Dyersrurg, 
Tennessee., did at Fort Worth., Texas., on or about 
16 August 1943, with intent to defraud, deceive and 
injure, wrongfull,y and unlawfully make and utter to 
The Blackstone, a certain draft., in words and fi&rures 
as. follows., to-wit: 

Fort Worth, Texas., August 16, 1943. 
On Demand Pay 

To the Order of THE BLACKSTONE $50.00 
Fort Worth's Hotel of Distinction. 

. .. Fifty and 00/100 ---·----------- DOLLARS 

with exchange · 
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As maker and/or endorser., I hereby agree in ~ase this 
check is returned from the Bank unpaid, to pay protest 
fees, if any, and a reasonable investigation charge, 
and in addition, if placed in attorney• s hands :tor 
collection., to pay a reasonable attorney's fee. All 
exemption laws o:t the State of Texas being hereby 
waived in the enforcement of the above obligation. 
This check being payable where the owner and holder 
o:t same reside. 

To Guarantee Trust Co.- ) 
Name of Bank or Trust Co.) 

) James·H. Craddock 
61st and Madison Branch . ) 2nd Lt., AC, 0-801547 

.) Address: 346th Bombardment 
New . York City ) Dyersburg, Tellllessee 

City or Town ang. State ) 
) .. 

N. Y. . ) 

and by means thereof, did :traudulenUy obtain .from· the 
said The Blackstone., Fifty Dollars ($50.00) lawful money 
of the United.States; he, the said Second Lieutenant 
James H. Craddock., then well lmowing that he did not. 
have and not intending that he should have any account 
with the ._said Guarantee Trust Co., blst and Madison 
Branch, New York City, New York, for the payment of said 
draft. . . • 

Specification 2: In that Second Lieutenant James H. ·craddock 
Air Corps, attached 505th Bombardment Squadron (H), 
346th Bombardment Group (H)., Arrrry Air Base, ,Dyersburg, 
Tennessee, did at Fort Worth., 'I·e:x:a.s on or about 17 August 

.1943, vd th intent to defraud., deceiv,e and injure, wrong-
f'uJ.1¥ and unlawfully make and utter to The Elackstone, 
1:1 certain draft in words and figures as follows., to-wit: 

Fort Worth, Texas,. August 17, 1943. 
On Demand Pay· 

To the Order of THE BLACKSTONE 
:r'ort. Yiorth I s Hotel of Distinction 

Fifty Nine and 35/100 -------:-- DOLLARS 

As maker and/or endorser, I hereby agree in case this 
check is re'b.lrned from the bank unpaid,· to pay protest 
fees, if any~ and a reasonable investigation charge and 
in addition, if placed in attorney•s hands for coll;ction 
to pay a reasonable attorney's fee. All exemption laws 
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of the State of Texas being hereby waived.in the 
enforcement of the above obligation. This check 
being p~able where the owner and holder of same 
reside. · 

To Guarantee Trust Co. ) 
Name of Bank or Trust Co. ) 

' 6ist and Madison Branch 
) 
) ·James H. Craddock 
) . 2nd Lt., AC, 0-801547 

New York City 
City or Town and State 

) 
) 
) 

Add.res~: 436 Bombardment 
Dyersburg, Tennessee ... 

N. Y. ) 

in payment of a hotel bill, he, the said Second Lieu
·tenant Jwaes H. Craddock, then well knowing that he 
did not have and not intending that he should have 
any account with the said Guarantee Trust Co., 61st 
and Madison Avenue Branch, New York City, for the 
p~ent of said check. · 

S,iJ8cification J: In that Second Lieutenant James H. Craddock, 
Air Corps, attached 505th ~mbardment Squadron (H), 346th 
Bombardment Group (H), Army Air Base, Dyersburg, 
Tennessee, did at New York City, New York; on or about 
18 October 1943, with intent to defraud, deceive, and 
injure, wrongfu.lly and unlawfully- make and utter to the. 
Restaurant Mareuery, New York City, New York, a certain . 

. check, in words and figures as follows, to-wit: 

October _18, 1943 No._ 

Guarantee Trust Co. 
60th and Madison Avenue 

Pq to the 
order of CASH---- -----$20.00 . 

Twenty and 00/100 ------------DOLLARS 

.James H. 1 Craddock 
2nd.Lt., AC, o-801547 
Westover Field, Massachusetts 

and by means thereof, did fraudulently obtain from the 
said Restaurant Ma.rguery, Twenty Dollars ($20.00), lawful 
money of the United States, he, the said Second Lieutenant 
James H. Craddock, then well knowing that he did not have 

-3-

http:CASH---------$20.00
http:waived.in


(210) 

and riot intending that he should have arry account 
with the said Guarantee Trust Co., 60th and Madison 
Avenue, New York City, New York, for the payment of 
said check. 

Specification 4: L~ that Second Lieutenant James H. Craddock, 
Air Gorps, attached 505th Bombarc:hnent Squadron (H), 346th 
:Go::1b3,rd.'Jent Group ( H), Ar.Iry Air Ease, Dyersburg, Ter.nessee, 
uid .ii.t Nuw York City., on "tlr at.out 18 October 1943 w:L th 
intent to defraud, deceive and injure, wrongfully and 
unlawfully make and utter to the Restaurant Marguery., 
New York City, New York, a certain check, in words and 
figures as follows~ to-wit: 

October 18, 1943 No. 

Guarantee Trust Co. 
60th and JM.dison Avenue 

N. Y. C. 

Pa::, to the 
order of Restaurant Marguery 023.00 

270 Park Avenue 
New York, New York 

Twenty-eight and 00/100 ---------- DOLLARS 

James H. Craddock 
2nd Lt., AC~ o-80154? 
505th Bombardment (H) 
Westover" Massachusetts 

and by means thereof, did fraudulently obtain from 
Restaurant Marguery, Twenty-eight ~llars (t28.oq), 
lawful money of the United States, he, the said Second 
Lieutenant James H. Craddock, then well knowing that he 
did not have, and not intending that he should have aIJ:Y' 
account with the said Guarantee Trust Co.; 60th and 
Madison Avenue, New York City, New York,. for the p~t
of said check. · · 

He· pleaded not. guilcy to all Charges and Specifications. He was found 
not guilty of Charge I and its Specification, but guilty of the lesser 
included offense or MfOL in violation ot the 61st Al'ticle of 'War and 
guilty of Charge II and its Specifications•. No.evidence of previous 
convictions was introduced. He was s·~ntenced t,o be dil3Illissed the service, 
to· torfeit. al1 pay and allowances due or to become due, · and to be confined 
at hard labor for one year. The reviewing· authority approved only so much 
of the sentence as provides for dismissal. and forwarded the record o! trial 
for action. under Article of War 48. · 
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3.- Evidence for the. prosecution: 

a. Charger. The morning report of accused's organization, 
showed him-from duty to AWOL as of 9 September 1943. Ij; was stipulated 
between the trial judge advocate, defense counsel and accused that accused 
was apprehenned 24 October 1943 at the Barbary Room, Berkshire Hotel, in 
New York City, and that he was dressed in proper unifonn• 

.Q• Cha"'."~,, n, Specification 1. It was stipulated be"b:eer. 
prosecution, defense counsel and accused that if w. D. Price, treasurer 

of the Blackstone Hotel, Fort Worth., Texas., were present and sworn as a 
witness., he would testify that on 16 August 1943, Paul Walters., a former 
employee of the hotel, then in the United States Navy, cashed a check in 
the amount of $50 for Lieutenant James H. Craddock., drawn on the Guarantee 
Trust Comparzy-1 Glst and Madison Avenue Branch., New York City; that said 
check was depositeq in a local bank, and on 25 August the check was 
re'lllrned marked "account closed"; that said check had not been paid and 
that Lieutenant Craddock was still indebted to the Blackstone Hotel for 
that amount. Prosecution introduced in evicl.ence, without objection by 
defense., a check dated 16 August 1943., payable to the order of the Blackstone 
Hotel, Fort Vforth., Texas in the sum of ~50, drawn on the Guarantee Trust · 
Company, New York, New York (R. 9; Ex. I). There was also introdu9ed in 
evidence.,. over objection by. defense, W.D.,A.G.O. Fom No. 65-l (accused's 
identification card) purporting to bear the signature of accused (R. 14-15; 
Ex.· H). 

£• Specification~. It was stipulated between prosecution., 
defense counsel and accused that if R. c. Williamson., room clerk at the , 
Blackstone Hotel., Fort Worth., Texas., were present and sworn as a witness, 
he would testify that on 17 August 1943., Second Lieutenant James H. Craddock., 
Army serial number 0-801547., gave him a check in the amount of i59.35 drawn 
on the Guarantee Trust Company., 61st and Madison Avenue Branch., New York Qity; 
that the check was ma.de in his presence and accepted by him in good i'aith in 
payment of a hotel bill (R. 9; Ex. F). 

It was also stipulated between prosecution, defense counsel and 
accused t.liat if ¥{. B. Price, treasurer of the Blackstone Hotel were present 
and sworn as a witness., he would testify that the check for $59.35 dated 
17 August 1943., drawn on the Guarantee Trust Company, 61st and Madison 
Avenue Branch; New York City, and signed by Lieutenant James H. Cradcb ck, · 
was deposited in a local bank and cleared on the New York bank; that on 
25 August 1943 this check was returned with the notation "account closed", 
and that the amount re:presented by that check was still unpaid (R. 9; Ex. F). 

~. Specifications 3 and 4. It was stipulated. between prosecution, 
defense counsel and accused that if A. Mino, 213 East 49th Street, New York 
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City were present and sworn as a witness, he would testify that he saw 
Second Lieutenant ·James H. Craddock fill in and sign two checks dated 
1.8 October 1.943 - one in the sum of $20 and the other $28 - each drmm 
on Guaranty Trust Company, 60th Street and Madison Avenue Branch, New 
York City, that he, A. Mino, bad the checks cashed, 'b.lrning the money 
over to Second Lieutenant James H. Craddock, who paid his bill !or food 
and llqour at Restaurant Marguery. When asked for his identification, 
Lieutenant Craddock showed A. Mino his serial number, pass and other 
papers corresponding with those appearing on the checks (R. 9; Ex. E). 

. It was also stipul.ated between prosecution, defense counsel 
and accused that i!' Ercole Marchisio, owner o! the Restaurant Marguery, 
1Tere present and sworn as a witness he woul.d testify that the checks were . 
deposited in his bank and returned marked "Account closed", and the amount. 
represented by these 'checks was still unpaid (R. 9; Ex. E). ,' 

.. 
. . The prosecution introduced in evidence·, without objection by 

defense, two checks dated 18 October 1943, each drawn on the Guarantee 
Trust Company, 6oth Street and Madison Avenue, New York City, one for $20 
and one for $28. The check !or $20 was ma.de pqable to cash and the qne 

· for $28 made p~abl.e to Restaurant Margueryj 'Z'/0 Park Avenue, New York, 
New York (R. 15; Exs. . J, L) • . 

' 

. . . 

4. After accused's rights as a witness were explai~ed he ,elected to 
. make an unsworn s_tatement which was substantially as follows: 

an· 3 Septem~r 1943 accused applied for ~d was granted a 6o-hour 
advanoe on his regular 48-hour pass, !or the purpose of going to New York 
City to be married. He -traveled by motor vehicle from his station to 
Memphis, Tennessee and from there to New York City by way or the American 
Airlines, arriving in New York .city 4 September 1943. Upon his arrival. he . 
made a reservation for return trip via the same airlines to Memphis, 
T~nnessee. After reaching Mew York he e:xperienced some difficulty in· 
locating his future bride, and when he finally did find her he discovered · 
that she .. had had a "change of heart". Because of this "shockll and the 
embarrassment and shame of facing his friends, who had g5.ven him a "send · 
.of!" apropos his .forthcoming marriage, he erroneously sought escape.in. 
drink. As proof o:r his intention to return to his home station, accused . 
introduced in evidence a s~es slip issued by Saks Fifth Avenue, new York,~· 
1.4 October 1943 showing the purchase of certain articles of military. , 
clothing to·be sent to his home station, and also.introduced in evidence· 

, portions of the outside wt'appi1:1gs of ,several ~ckages contaiping articles ·-
purchased in New York and bearing accused's a.ddtess ·at .his home station .in·· 
Dyersburg, Tennessee. During his. testimony he e:xpre!ised a desire to be 
assigned to overseas :tor combat~duty., He made no reference to the issuance 
or aey or the -chei;:ks involved in th~ $pecifications. of Charge II~ ·· 

· s. As to Charge I and its Specification, the evideri~e conclusively 
shows that a~~~~d ~~-absent~th°\t leave from 7 September t~ 24.0ctober 1943, 

. ~~--\ 
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and fully supports the findings or guilty of this offense in violation 
of the 61st Article o£ War. 

As to Charge II and its Specifications the evidence sufficiently 
shows the making and cashing·of the. checks described, all drawn on the 
Guarantee Trust Company, New York, New York. All of the checks were dis
honored and "tumed to the respective payees thereof, with a notation 
appended reading "Account closed". The drawing and uttering of the checks. 
under the circumstances shown was fraudulent•. The evidence warrants the 
conclusion th.at in each instance accused knew the checks 110uld not be paid 
on presentatio~. · 

6. . Accused is 28 ye~s of age. He graduated from high school and 
pursued a course in Journalism at the Un:J,.versity of Nebraska for a portion 
of one year, rut· did not graduate. He served as an enlisted man from 
24 April 1942 to 29 April 1943, when he was appointed a second lieutenant, 

.Air Corps, in the Army of the United States. · 

?. The court was legally constituted and had jurisdiction of the 
person and the subject matter. Ho errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings and the sentence as approved by the reviewing 
authority and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of the 61st or 96th Article of War. 

~ 1Yett( ,Judge Advoc~te. 

~/'&k.rt-- ,'Judge Advocate • 

. ~,~ . ,Judge Advocate, 

.. 
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SPJGV 
CM 248Zl6 

1st Ind. 

War Department, J • .1.0.0., - To the Secretary" ot War. 
· 25 MAR 1944 

l. Herewith transmitted tor the action ot the President are 
the record ot trial and t.ba opinion ot the Board ot Review 1n the 
case ot Second Lieutenant James H. Craddock (0-801547), Air Corps. 

2. I concur in the opinion ot the Board ot'ReTin that the 
record ot trial 1s legally' suttic.ient to support the findings and 
the sentence as approved by the reviewing authorit7 and to warrant 
confirmation or the sentence. I recommend that the sentence as 
approved b7 the reviewing authorit;y be confirmed and carried into 
execution. 

). Consi~eration baa been given to the attached letter from 
Lieutenant Colonel W. Millard, Jr., Signal Corps, requesting clemen07. 

4. Inclosed are a draft of a letter !or your signature, trans
mitting the record to the President tor his action, and a f'orm ot 
Executive action designed to CAr'r7 into effect the foregoing recom
mendation, should such action mee..t with approval. 

~ ~-~-o-·-
}qron c. Cramer, 
Jlajor General, . . 

4 Inola. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Ltr. tr. Lt. Col. 

w. Millard, Jr. 
Incl.3-Dtt. ltr. !or sig. 

Sec. ot War. 
Inol.4-Form of action. 

(Sentence as approved by reviewing authority confirmed. 
'o.c.v.o. 201, 26 MIT 1944).. · 
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WAR DEPARTMENT 
Anny Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c • 
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'28 MAY 1944 
SPJGH 
C2.!: 248322 

) 93RD INFANI'RY DIVISIONUNIT.ED STATES 
) 
) Trial by G.c.~., convened atv. 
) Essex, California, 12 January 
) 1944. Dishonorable discharge. Private Jiu.ES NELSON 
) (suspended) and cc:nfinement for(35535634), 93rd. Quarter

master Company, 93rd In ) five (.5) years. Rehabilitation 
) Center.fantr'J Di.vision. 

OPINION of the BOARD OF' REVIEW 
DRIVER, O'CONNOR and rorl'ERHCS,Judg~ Advocates. 

1. The record of trial in the case of the soldier named above has been 
examined in the Office of The Ju~e AdVocate General and there found legally 

· insufficient to support the findings and sentence. Th.e reco.rd pas now been 
examined by the Board of Review and the Board submit~ this, its opinion, to 

.The Judge Advocate General. 

2. The accused pleaded not guilty to and was found guilty of the C_harge 
and Specification. He was sentenced to dishonorable discharge, total for
fei tures and ccnfinement at hard labor for ten years. The reviewing author
ity approved the sentence, remitted five years of the confinement impo_sed, 
ordered the sentence as modified executed, suspended execution of the dis
honorable discharge, an:i designated the Rehabilitation Center, Turlock, 
California, as the place of ccn!inement. The proceedings were published in 
General Court Martial Orders No. 16, Headquarters 93rd. Infantr.r Division, 15 
Januaey- 1944•. 

3. The auy question requiring consideration is whether the participa
tion of Captain Frank M. Scott, Corps of Engineers, in the trial of the 
case as trial judge advocate, was such an error as to require the vacation 
of the findings an:i sentence. 

4. The record of trial discloses that by paragraph 7, Special Orders No. 
32S, .Headquarters 93rd Infantry Division, 24 Decenber 1943, a general court
n,iartial (hereafter designated Court "A") was appointed, of which Captain 
,:;,t. Elmo P. Henderscn was the designated trial judge advocate. The charges in 
this case were referred for trial to Captain Henderson, as trial judge advocate 
of Crurt 11A11 on 31 ·December 1943• By paragraph 21 Special orders No. 1, same 
headquarters, l Januar.r 1944, a new court (hereai'ter designated Court "B") 
was appointed, of llhich Captain Henderson was also named trial judge advocate, 
and all unarraigned cases in the hands of Court "A" were referred to Court "B"•. . . 
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By paragraph 3, Special Orders No. 11, same headquarters, l2 Januat7 191'4P 
Captain Frank ll. Scott ,ras substituted as trial judge advocate of Court. 
"A" in place of Captain Henderson. The case was tried on 12 January 191'4 
by Court. "B•, except that Captain Scott acted as trial judge advocate 
in place of Captain Henderson, the designated trial judge advocate of 
c~rt "13•. The assistanh trial judge adTocate or both Courts "A" and "B• 
was Second Lieutenant Samuel w. illen. The record sh01rs that the members 
of the court, the personnel of the prosecntion and the witnesses were· sworn. 
'.!he record indicates that the case wu tried by the 11TJA" and Captain· Scott. 
authenticated the. record. 

5. It will be seen trom the foregoing that although Captain Henderson. 
was the du:cy appoimed trial judge advocate of the court that tried the 
case he did. not participate in the proceedings but that Captain Scott, who 
had not been designated as. the trial judg~ advocate of this court, acted as 
such in the trial of' the· case. The question is presented whether the 
participation of' Captain Scott in the trial was such an error as to require 
the vacation or the findings and sentence• 

. · On the authori-ey- of ell 200734, Burns .(Dig. Op. JAG, 1912-40, sec. 
368(1) J 5 B .R.l), recently' approved and follond by the Board in CM 248464, 
Adam.a, the Board or Review is of the opinion that his participation con-

.stituted fatal error. . 

6. For the ·reasons stated, ~~ Board of Rertew is or the opinion that 
the record ·of trial is legally' insuf'.t'icient to support the .findings and sen
tence. 

-,~-·... ___·...____...__,__Ji,..~~__;;·_·.~..;..'.J,Judge Advocate 
> . •~/~.c~ 

__......,__~~--------'Judge Advocate 
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1st Ind. 

War Department, JJ..o.o., 2 9 MAY 1944 - To the Secret&17 of lfar. 
. . 

1. Herewith. transmitted tor 7our action under Anicle of War Soi, as 
amended by- the act ot 20 August 1937 (SO Stat. 721u 10 u.s.c. 1.$22), 1a 
the record of trial in the· case of Private James Nelson (3.5'.5'3S634), 93rd 
Quartermaster Company-, 93rd Intantey Dirleion. 

2. I concur in the opinion of the Board of Review and, for the reascna 
stated therein, recommend that the findings and sentence be vacated and 
that all rightis, privileges and property- of which accuaed has been de-
prived by- virtue of said· sentence be restored. · 

3• Inclosed is a form of action carrying into effect the recommendation 
above made. 

Myron c. Cramer, 
llajor General, 

The Judge Advocate General. 

2 Inc1s. 
Incl.l-Rec. ot trial. 
Incl.2-l'orm of Action. 

(Findings am. sentence vacated by order of the Under Secretary of War. 
a.c.i.r.o. 285, 12 Jun 1944) 

• 
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WAR DEPARTMENT 
~ Service Forces 

In the Of'fice of' The Judge Advocate General 
Washington, D.C. 
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SPJGH 
2 I _.MAY 1944 

CM 248324 

UNITED STATE.S ) 93RD. ·INFANTRY DIVISION 
) 

v. ) Trial by G.C.ll., convened at 
) Essex, California, 12 January 

Private RICHA.RD WOODWARD . ) 1944. Dishonorable discharge 
(32607340),. 93rd Quarter
master Company, 93rd 
Infantr;y Division. 

) 
) 
) 

{suspended) and confinement. 
~or five CS) nars. Re
habilitation Center. 

OPMON of the BOARD OF REV:mf 
DRIVER, O'CONNOR am Lal'TERHOS,Judge Advocates. 

1. The record of' trial in the case of the soldier m.med above bas 
been examined in the O!!!ce of The Judge .Advocate General and there !onnd 
legally insufficient to suppq.rt the findings and sentence. The record bas 
·now been examined b;y the Board of Revi811' and the Board submits this, its 
opinion, to The Judge ,Advocate G~eral. . . 

2. The accused pleaded not guilty to and was i'oancl guilty of' all 
Charges and Specifications. · He was sentenced to disho1r0rable discharge,, 
tot.al i'o.rf'ei tures, am confinement· at hard la.bar tor eight (8) years. The 
reviewing authority approved the sentence, remitted three (3) years of the 
.confinement imposed, ordered th• sentence as modified executed, but sue
pended executiml of the dishonorable discharge, and designated the Re
habilitation Center, Turlock, California, as the place of' continement. The 
proceedings were published in General Court Martial Orders No. 22, Head-
quarters 93rd Inf'antr;y Division, lS J&nuB.17 1944. · 

J~ Xhe ~ question requiring ca11sideration is whether t~ participa- · 
.tion ot Captain Frank Jl. Scott, Carps ot Engineers, in the trial of the ·· 
case· aa trial judge advocate, was .such an error as to require the ·..,.cation 
ot the findings and sentence. 

4. - The record of trial discloses that by paragraph 7, Special Ord.era 
No. 32S, Headquarters 93rd Inf'antry- D:i.vision, 24 Decenber 1943, a general 
·cou.rt-martial (hereafter designated Court •.t•) was appoint;ed, of which 
Captain St. Elmo P. Henderson was the designated trial judge advocate. 1be 
charges in that case were referred for trial to Ca¢a1n Henderson, as trial 
judge advocate of' Ccurt "A.11 on 31 December 1,943. B,y paragraph 2, Special.· 
Orders No. 1, same headquarters, l Januar.r 1944, a new court (hereafter.,.. 
desi.gnat ed Court "B•) was appointed, of' llhich Captain Henderson was also named 
trial judge advocate, and all unarraigned cases in the hands 0£ Court •A• nre 
referred to Court "B". By paragraph 3, Special Orders No. ll, same headquarlers., 

http:J&nuB.17
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12 Januar.r 1944, ·captain Frank ». Scott was subatitut.ed as trial judge 
advocate of Court "A." 1n place of captain Henderson. The case was tried 
on 12 January 1944 b7 Courl "B",. except that Captain Scott acted aa trial ' 
judge advocate 1n place of Ca¢a1n Henderson, the designate·d trial judge 
advocate of Court 11B•. The assistant trial judge advocat& of both Court• 
"A" and 1113• ns Secom Lieu.tenant 

I 

Saauel w. Allen. The record ahmrs 
• 

that 
the members of the court, the .personnel of the prosecut.ion and the 
witnesses were s,rorn~ The record indicates that the· cue wu tried b,r the 
"TJ.A.' and Captain Scott authenticated the record. · · 

· S. It 'Will ·be seen from the foregoing that although Captain Henderson 
was the dul7 appointed trial judge advocate of the cour1; that tp.ed the 
case he did mt participate in the proceedings but that Captain Scott, 'Who 

. had not been designated as the trial judge advocate of this court., acted 
as such 1n the trial of the case. The question 1a present,d 11hether the 

. participation of Captain Scott in the trial was such an error as to require 
the vacation of the findings and sentence. · 

· On. the authoriv of' CJ,f"2007.34, Burm (Dig. Op. JAG, 1912-40, sec. 
368(1); S B.R.l), recentq approved and Tollmred b7 the Board 1n CM 248464, 
Adams, the Board of' Renw is of. the opinion that his participation· con-
stituted fatal error. · 

6. For the reasons st.ated, the Board of' Renew is of the opinion that 
the record of trial is leg~ insufficient to support the findings and sen-
tence. · . · · . . 

,Judge Advocate ~~ ;,~ ·. 

---t:2. -~ _.Qi~ 
~ ,Judge Advocate 

--.3#--.w...rr~-•---~J_:.__'1-..;;;;,_._.,Judge Advocate 
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1st Ind. 

War Department., J.A..a.o•., 29 MAY 1944 - To the Secretary- of War. 

1. Herewith transmitted for your action under Article of War Soi, as 
amended by the act a! 20 August 1937 (50 stat. 72lu 10 U.S.C.1.$22), is 
the reccrd of trial in the case« Private Richard Woodward (32607.340)., 
93rd Quartermaster Company, 93rd Infantry Division. 

2. I concur in t.he opinion of the Board of Review and, for the reason• 
stated therein, recommend that the findings and sentence be vacated and 
that all rights, pl'iTileges am property of 'Which accused has· be~ de
prived by virlue of •aid sentence be restored. 

J• 'Inclosed ia a .form of action carrying into effect the recamnendation 
above ma.de. 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

2 Incl.a. _ 
Incl.1-Rec. of trial. 
Incl.2~orm of Action. 

(Findings and sentence vacated by order c;,f the Under Secretary of War. 
o.C.M.O. 296,· 17 Jun 1944). . , . , ' 

- 3 - . 





------

1Ull ~.iR'fM;;Hr 
.ts:ill,I' S•rYioe F~r~~~ 

I• tu ottioe or Tha J~• .lciY~1.t. o~liillnl 
Yashuitoa,D.c. ( 22.3) 

SPJOQ 
CK 2ls8J7S ,.2 FEB 19+4 

U I I T B D S T .l T J: S rooam smVICB caowm 
!ma SERT.IC: l'ORCIS 

Ye l 
) Trial b7 o.c.K., ao..._d 

1iffl Lintenaat HAROLD o. at Clap Rucker, Jlaba.a, U 
Sll2IICl1S (0-1294544),·1a l Jana17 1944. Diemiea&l Md 
·tant17. ) · ~Ml forfeit.area. 

OPD1ION .t the BCUD CF rmvn:1 
ROtJlllm, HZPBORN'. &nil rm.ERIC[, Jw:1141 .ld'Yoe&tee. 

1. 1he ncord .t trial 1:a the cue ot the· officer ~ed &bOff bu 
been UM1aed b7 the Board of R&'rlew ad the Board nba.1\a \hi•, 1ta epiaioa, 
to !he J~• .ldYocate General. 

2. The accused was tried upoa tc. toll~ Chargea ud Speci.tica-
U~1 , 

CRARGI I• Vielatioa et the 96\h J.rlicle e! lrar. 

Specification 11 Ill that Fi.rat LieuteJWi\ H&Nld o. Senaou, 
Mosgoaery Holdillg &:ild Reconaipum; Point, llntgoaer;r, 
Al.abal:a, hartag beea u\alled u O!ticer et 1iAe Dq, did, 
at Mom;eae17 Holdbg ·8J!ld Racons1paea\ P•ill\, llutgael'7, 
ilabama, mi or about; 23 Oct-1>er 1943, 111.taout pnper leaft, 
go from the preper~ ap~iaed place e£ cm\7 as ottJ.cer et , 
the Da7, &!\er hartgg repairef theNYH tor per!omaace et' 
Aid dut7. 

Specifi.cati• 21 a that Firat Lieutenaat. Banld O. Senaou, 
Kcntg•err Rol.diag ud Reconsiganen hint, Jrn'\gOMJ7, 
Alabama, did, at :lfctgoaer:, Hcaldi:ag aad Raa.naigaeat Point, 
Kontgaae17, Alabaaa, on er abt111t 23 Octtiber 1.9k3, 11l"eagtull.7 
aad l111law:tul.l7, with.wt the ceuot. et tae nur, take, 
carr., na:r and ue •• (1) motor Tehicl.e et a Y&l.ue et abffe 
!Ut.7 ($,S0.00) dollars, propert7 ot tile tbdMd. Stat.ea 
hrni.slled ud hteaded tor tu m.lltar;r aerrlce t1aereo.t. 

CB.lRGE II1 (Finding dinpproftd b7 rflin:hg aut.hori'7). 

Speoiticat.ioa 11 (Findiq diNppreved b7 ren.ewiag authority'). 

http:l111law:tul.l7
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ADDITIONAL CHARGE Is Violatie:a or the 96th Article et war. 

Specif'ication• 1, 2, 7, 8 a.ad 9a (Fbdi.nga diaapprned b7 re
rtnug authorit7). 

Specnfica.tiea 31 In that First Lieutenant Harold O. Sermou, 
llontgomery Holding and Receuignmaat Peint, Mont.go•r.r, 
Alabaaa, diet, at Kontgoaer;r, Al.Abu&, on or about 8 
OCtober 1943, 'lrith intent te detraud, wrongtul.17 and a• 
1nfull.J" make sad utter to Mr. J. H• Slagar, an. ind1rlclual 
deing business as O & S Cleaaers, lfentgomeey, Alabama., a 
certaia check in nrds and !igurea substantial.l.Jr as fol-
lon, to wita · · 

UNION BANK & musT co. 61-38 

AccoUJlt No. 178S 
Check Ho. 1J3S.3, Montgom8l'7, .Al&. Oct 8 1943 

G • & S. Cle&Dera-------------- $10.00 

• Ten and ne/100 Dollars----~-----~~-------""'Ha_r_o...ld.....,,O,_.-Se~rm-ons 
and b7 mean.a thereof did i'rauduleAtlJ" obtain from Mr• J. H• 
Slagar t1ae au:a of ten doll.ara (aio.oo), la:tu.l ..1187 et tae 

. United St.ates, he the nid First Lieutell&Jlt llan,ld o. Se?'110na1 
then well knowing that Jae did aot uTe aad JtiOt iatendirc th.a\ 
h.e should llaTe suf'ticieat funda 1a the Unioa. Bank ud 'l'rl1st 
Com.pai,.r, llontgemery, Alabama, tor t.Ae payaeat et said check. 

Spec1t1eat1ou la., S, 6, 10 and ll nre identical in tora llita Speci.
tication 3 aboYe aIXi differ only' 1n tae date, aaouat, _and the 
person to noa the check 'ft8 giTen ud fran 11hoa the mGnq was 
ebtained. These details are as follft'a1 

DATE CF CHECK .AJIOUN1' PERSON DEFRAUDED 
1 ' 

Spec. lu 17 Oct. 1943 320.00 Ta.Tern Inn C&fe 
Spec. S1 . 19 Oct. 1943 20.00 TaTern Inn Cate 
Spec. 61 16 Oct. 1943 20.00 Elite Cafe 
Spec.lOa 6 Oct. 1943 10.00 Cit;r Ca.te 
SpH.lll 7 Oot. 1943 20.00 C1t7 C&fe 

-2-
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ADDITIONAL CHARGE II1 Violatio• o! the 61st Article of War. 

Speci!ic&tioaa In tbat First I.ieutenant Harold o. Sermons, 
Uontgoll8ey Holding and Reconsignment Point, Montgomery, 
.Uabam&, did, 'Wit1louli proper leave, &bsent himself !rom 
his orgaaizatiai and station at Mo:atgomer,", Holding and 
Reconsig:ment Point, Montgomery, Alabama, from about 3 
BoTeraber 194.3, to about 24 Novenber 194.3. 

He pleaded not gullty to arxi was found guilt7 ot all the Charges and Sped
.ficatioru, • No ertdence o! preTious coIIYictio:ns was sul:mitted. He was 
sentenced to be dis:miased the serrlce and to f'ortei t all ~ and allow
ances due or to become due. Tile renewing authority disapproT8d •the· 
.findinge ot the speci!ication or Charge ll, of Charge II, and specif'iea
tions l, 2, 7, 8 and 9, .ldditioul Charge I", approved the sentence and 
forwarded the record o.f trial for action under .Article of War 48. 

3. The competent eTidence of the prosecution in support of the charges 
ai,1 the specif'ications, the findings of which were approved b7 the renew
ing authority, may be summa.ri.zed a1 !ollona 

With reference to Charge I and its Specifications, Capt.au John 
D. Reese, kecutiTe Officer at the Montgcmu," Holding and Reconsignment 
Point, ltontgome17, .Alabama (a storage center tor overseas .aterial and 
equipment;) testi!ied that on 23 October 194.3 the accused was the Officer o.f 
the Drq at tb&t etation. Upon beiDg in!ormed that the accused was not on 
ducy-1 he made a search for h:i.ll on the post and was not able to find hill. 
Shortq after midm.ght of the same day the accused reported to him and stated 
that he had gene to llontgomery- and. r811ained at the Whitley Hotel in that 
cit:y (R. 12).. Capt.ain D. J. FoxgroTer corroborated the fact tba.t the ac-

.cused wu detailed as the Officer of the Day at that post fr9m 11 a.m., 23 
October 1943, to 11 a.m., 24 October 1943 (R. 19, Ex• C). .ls Officer o.f 
the ~ the accused was !umi.shed with a Goverm.ent jeep to be used in mald.Dg 
his patrol ot the post. He had no authorit,' to use the vehicle for his own 
personal purposes. Notwithstand:1.ng, the accused d.roTe the jeep o!! tJ:l• 
poat on 23 OCtober 1.94.3 at 6a2.) p.m. o'clock to the cit7 of Montgome17 and 
drove it back again that nig\lt shortly atter midnight (R. 1.3, 21, 22, 24). 
When tile accused droTe out of the post, he requested the guard to open the 
gate and said "If an,rone calls for me, you haven•t seen me" (R. 24). In 
order to proper'.cy per!ol'Jll the duties o.f Oft.1.cer ot the !By, it b not nec
es1a17 to go outside of the post (R. J.4) • .l OOTern.Jnent owned vehicle 
known as a jeep is worth more than $50.00 (R. 16). 

With reference to Additional Charge I and Specifications 3, 4, 5, 
1 6, 10 and ll., Julien s. Slager, who trades Ullder tae name of G & s Cleaners 

-.3-
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at Kontgoaer;r, Alabama, testU'ied that he knew t.he accused Ad hai 
cuhec:l chem tor hill upon different; occasions. On. 8 october 1943 he 
ea.abed accused's check tor $10.00 drawn on the Union Bank and Truat 
Canpa.ny, Montgomer;r, Alabama. When presented tor 1)$YJD8Dli at that. baak, 
pqment was refused for the reason taat tae accused'• account at that 
~ Y&S OTerdrnn (Ra 2S1 Ex. D). 

Jtiss Ya.rjorie ~. cashier at tae Tuern Inn C&te, Jlontg0Elel7, 
.Alabama, testified that she knew the acc'll8ed and m 17 Oct,d)er 1943 •lie 
caabed, at ld.s request, !de check for 120.00 drawn oD tae Um.on Bank aad 
TruA Compai:;r, Vontgomery, ilabama, 1'hich check na returned ,mpaid .and 
marked •Insufficient !'lmde• (R. 32, Ex. M). Mr. Iaaac Franco, pro
prietor. or the TaTern Inn Cate, eorrobor&ted Jf1n prp?q CR. 33) and 
testitied further that m l9 'October 1943 the aecu.eed culled an additional 
check ot $20.00 drawn cm the same bank, 1rllich check was also returned tor 
insufficient f'ttnds {R. 3k, Ex. N). Victor Hanan witnessed the cuh:1.n& · 
o! this cbeck,{R. JlJ). 

Mias Nell lats, cashier at t.he Elite W•, Jloatgomery, Alabama, 
testified that aha be,r tae accused and that on 16 ()Ctober 1.9.S, m behalt 
et ller t1111plqer, she cashed the accused's check in the 9UJI o.r·120.oo 
dran on tu tlDion Bank and Truat c~, Kcmt1oae17, Jlabana (R. 30, 
~ L). Pete Xi.des, proprietor of the Elite Cate, teafilied taat the 
check cashed b7 t.h9 accused on 16 Octd>C' l9la3 1a 'Ule BUil ot 120.00 al
tho\lih· pressited t11'1.ce was net. paid by' t.be bank upon 11b1.ch it was drawn 
{R. 31) and Kr. Ii.des notified accused by letter that 'Ulia check had been 
returned (R. 32). 

John SJribeJS, proprietor of the City" cate, Kontgomeey, Alabama, 
teati.1'ied that he kn• the accused and that on 6 oetober 1943 and 7 
O.tober 1943, caahed two checks ot $10.00 and po.oo, respectiT~, drau 
on tu Union Bank am Tnurt. Coap&ny", Kontgo•1"1, il&baaa, which cbecu 
when presented fer pa,-ent were returned b,cause of insuttie:int tunda 
(R. 27, E:u. G and H). · 

, George Suddith, oashier of the tTr.d.m Bame and Trut c~, 
Hoatper,r, Alabama, pro~ced a record of tae accused' 1 account '111.tla that 
bank during Oetd>er 1943 (L 36, Bxs. o and Oa) wbica llhond tut t.aere 
..._.not ntticiat tuda on depoait to the credit ot the aocued cm or 
atter 1' Oct.ober 1~ to aeet paymem; r1 8Z17 ot t.M cbecke described 
abne. On that date ld.• balance was $13.$0 llbidl wae &radual.l1' reduced 
to le$0 OD 8 October 1943 and taereatt.er fer thereat ot the •onth hi• 
account 11&8 oftl"drawn. · · 

With reference to J.dditional. ·eaarge n and 1ta Specitication, 
. it,... adaitted b7 stipulation (Ex. B, :a. 16) that the accused did, · 
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withwt. preper lean, absent h1.aself froll hi• o:rganuation at the llmt&<>mer"J' 
Holding and Reconaigme:at Point, Jlontco:mer.r, ilabame, t"rom. 3 Havember 194.3 · 
to 24 NOT1mber 1943 and that he wu ap;prehel:lded on the· latter date at 

Chicago, ~··-

,. . 4• 1he accused., h&'Tling been adn.1ed ot hi• rigbta b7 ta• court, elected 
to take the at.and and alee 11:l 11J1&Won1. atatoent CR. &7). He r.i&ted that 
be was born in :S.&tlllOnt., Tua•, 1n 1920. He finished high ach~ol and at
tended college tor two ,..ara. He wu empl.,.d in tarrying ~autcaobild tran 
a111utaoturer to dealer. In 1940 he joined the National Ouari 1lhiu wu ' 
taken into Federal aerrlc• in J&nUU'T l.941. He sen-.d •• an ul.11t.cl alill 
until' 24 Septsber 19!.2, when, 1110n eraduating fro11 otficen• Candicl&te 
Schoel at Fort Boo:dn& he waa comd.eeioned HCClld liwtenat. He wu 
tr&Mterred to hi8 preaent at&tion 'Which 11 •a bllncla or nrehouaes and 27 
o.tticerc•. H• wu usigped ae Loada& am Unloading Of'ticer-•a gl•rit1ed 
l.All>or toreman•• job•. He wu not interested in the wort as he. "RDtecl field 
duty. He att.rted. to drink heavily and r.sn arCAU1d at nigllt. Re ;1.1:nd oft · 
the poet at the y.](.C • .l. 1n llontgomer;y. He 'RB drinking heavil.7 before, 
during and an.er 23 october 1943, when he Wt kl.11 poet in tile jeep. Be 
contimwd drim:ing heaTi.17 and n.a under it• intluence when be left en, 2 
»~ember 1943 and continued :in that condition util be 1r&8 appnhaded. 1a 
Chicago. 'lhen he issued the caeclte inYOlved in tlais cue, he belinu ld.• 
baDk account wu aufflcient to take can of the checka. He •• cvelest an4 
di.cl nM. keep a record ot the checks on the stuba so as to know Dia b&tlk 
balance. He was under the :lntluence ot liquor at the ti:ae of the comausien 
ot all wt the acta alleaed 1n t.he curgea. He intend• t• repq tht cheeks. 
The accued Pl.so called t011r otfi~er• and six civ111ana to prove that a1nee 
September he lt.as been drinking heaTi'.q., wu drunk . mm ot the tille, and wu 
diHatistied with hi• assignnent u he unted field cmty- and. nan•t titted 
~or the work he YU doi?Jg {R. 39, kl, la, 43, 44, 45, 46). . _ 

S~ It n.a not Cllll,1' clearly established b7 the mdeace 'tnlt al.ao ad-
111:"ed b7 the accueed that he was detailed as Ot.ticer ot tlle J>aT ot Id.a post 
on 23 OCtober 19.43 and, atter undertaldng the partorma:oce ~ bis dutJ", 1.ett 
Itta post and appeinted place of du.t7 without prc,per lea·Ye. In lea"Yi!lg he 
took with him for bia own personal UH and conYellience the Goffrnment. •jeep• 
arupplied to hi.a b7 the Go'ftfflllent tor the sole purpoae ot perton.i.Dg Id.• 
ntiee u Officer or the Dq. He remained nq tor aboat au lloura. Be 
tberetere comitted tlle .acta allepd in the Sped.t'ieationa 1:mder Char&•· I 
and 1n·do1ng ao 'Violated tae 96t11 .lrticle et War u cha.reed.. 

. . He again 'Yi.elated tile 96th Article o£ lfar when, ae alleged and 
cl.arly ah.om (and .not denied b7 the accused)., lie gaTe h:11 wortlll.eaa cheek•, 
upon •ix dU'terent occasion•, to :aerchanta in l!ontcome17., il.abama., 1D ex
ob&J:tge tor cash when he knew, or should haTe known, t.lt.at he did not h&Te 
aufticient. hnde en depoait wi:th the bank: upon which the checlca were drun to 
meet them. Tbe court was justified in eoncludillg that he intend.eel to detraad 

+ 
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those who cashed 1.he check• !or h:im from the flidenc• of tile checks tbem
selTea, their aaomita and dates, and the correspondil1g record of hi.a 
account 'Id.th the bank. 

The allegatiom of.the Sped.fi.cation under .Additional Charge II 
were admitted b7 the accused 'b7 a stipulation received in evidence b.r 
the court.. -No further discussion is deemed necesaar;r ld.tll reference tG 
th18 Charge and ita Specification. 

6. The records ot The' .Adjutant General ahow the accued. to be 
tnnt;r-three 19an of ac•• He ~t.d !ran hl. gh school 1D. 1938. He 
na emplo.red •• a cha1 nMD OJ:L a aurrq gang sixteen :aanths. He enl.1.etecl 
in the Rational Guard in 1940 and._. takezi into Federal eenice 6 Januaq 
19.lal and aerYecl u an •Dll•ted maii in Coast Artiller;r Antiaircre.tt \llltil 
be ,ru sent to otticen I C&ndidate School at Benning, Georgia, troa 11h1ch 
he graduated 2li Septeeber 1942 and waa on that date camd.Hioned a Secom 
Lieutenant, Intarxtr.,. He wu pranoted to First Lieutenant 21 H«•ber 
191&2. 

· 7. The oourt; wu le~ constituted. No erron 1.njurioua~ attect
inc tbe nbatantial righte ot the accued were COlllllitted during the trial. 
In the opiDion of·. the Board of Renn the record of trial ia lee~ nt!i
cient to nppm-t the t1.nd1.nga of pilt7 ·of the Cbargea and Specificationa 
&ppr<Wed b7 the rm9111.ng authorit7 and the eentmce, and to warrant ccm
firaation of the aentence. .A Nntsee of diamaaal and total torfeit11rea 
is authorised upon can"fiction ot 'f1olatioD ot Jrticle1 of '1'81" 61 end. 96. 
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lat Ind. 

war Department, JJ..a.o. 21 FEB 19.U - To the Secreta:ey ot war. 
1. Herewith tranmnitted tor the action ot the President are 

the record ot trial and the opinion of the Board of Review 1n the 
case o! First Liev.teant Harold o. Semons {0-1294544), Infantry•

• 
2. I concur in the opinion o! the Board o! :Revi.811' that the 

record of trial is legallT su.fficient to support the findings and 
t.h.e sent.nee and to warrant confirmation thereof. I recomend that 
the sentence be confirmed but that the torf'eit.are, be remitted and 
that the sentence aa thus modi.tied. be carried into execution• 

.;. J.ttention is invited to th~ tact that thia office na 
adviaed·l FebruarJ 19.44 b7 th• comnanding General, row.rth Serrl.oe 
Comaad; that additional charges han been preferred against th1a 
officer, subsequent to the trial ot the instant case, in which the 
accused 18 charged nth driving while drank oa a public highwa7, 
lnllking $ talse official etatement, being drunk in uniform, and du
honorabq failing to pay certain damages. 

4. Inclosed are a dr&tt, of a letter tor yaar· eignature, trans
mitting the record to tbs President tor h1a action, and. a form of 
Eacutive action·desig;.ed to carr:, into effect the NcOIDllend&tion 
hereiDabow made,_ should IUCh action meet 'With appro-,al. 

1~. ~ ~..:..,.. ---a-- - ~ .. . -----1111·---
u,ron c. Cramer, 
Kajor General, . 

The Judge .lcbocate General. 

3 Inola. 
l - Record.of trial. 
2 - D!t. ltr. tor sig. s/w.
3 • Form ot .Executive action•. 

(Sentence confirmed but forfeitures relidtted. G.C.M.O. 215, 26M<:171944) 
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In the Office of The Judge Advocate General 
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SPJGQ 
CM 248379 14 FEB 1~ 

' u N r·r ED STATES SAN FP.J...'l'CISCO PORT OF ~JBA.RKA.TION ~ 
v. ) Trial by G.c.:,i:., convened at 

) Fort Mason, California, 30 
Technician 4th Grade IA1llP.lNCE ) November 1943. Dishonorable 
S. WILSON (.39196151), Dfil!L ) discharge and confinement for 
Detachment, San Francisco Port) five (5) years. Disciplinary 
of .limbarka.tion, .Arrr.y Post ) Barracks. 
Office. ) 

HOLDING by the BOA.RD OF' REVIEW 
ROUNDS, HEl'BURi1 an:! IBEO~UCK, Judge Advocates• 

• 

1. The record of trial in the case of the soldier named a.bave· 
has been examined by the Board of Rerlew • 

. 
2. The accused was tried upon the following Charge and Speci-

fica.tionsa · 

CHARGE: Violation of the 96th Article or War. 

Specificaticn 11 In that T/4 Lawrence S. Vlilson., DEMI, 
Detachment, San ?"rancisco Port of :Embarkation, 
Army Post Office, San Francisco, California, at 
the San Francisco Port of Embarkation ATm;f Post 
Office, did, during the period from on or about 
1 .lpril 1943, to 23 October 1943, felOl\l.ousl/ steal 

·. and abstract from various packages contained in the 
·m&il in the Sa.n Francisco Port of E:nbarkatioo J.rmy 
Post Office, twenty-three (23) watches., ~ * * 
in violation or the Federal Penal Code "lEf USC 317. 

Specification 2: ·In that T/4 Lawrence s. Wil.son,.·nma, 
Detachment, San Francisco Port, of Embarkation, ATm:/' 
Post·Orfice, San Francisco, California, at the san 
Francisco Port of &barka. tion Army Post Office, did, 
during the period from on or about 1 Ap:rll 19431 to 
23 October 194.3, feloniously steal and a.bs~a.ct i'rom 
various packages contained in the mail, 2 cigarette 
lighters, l4 fountain pens, 5 Eversharp pancUa, a.rd 
1 set of 1st lieutenant bars, 1n violation of the 
Federal Penal Co:ie 18 use 317. · 
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.lccused pleaded not guilty to both Specifications and to the Charge. 
He ms found guilty ol Specification 1 of the Charge, "except the 
words, •ERITIX watch, waterproof stainless steelback, w/sweep colored 
leather strap, 1·1llli.nous dial-green hands, red sweep second hand. 
Identification on face INCJ.BLOO; a HIALEAH watch, shockproof, stain
less steel, black fa.ca, .luminous dial, green hands, white sweep second 
hand•, and the 11t>rds, •a MILITARY ntch, waterproof, anti-magnetic, 
bl.a.ck faca, luminous dial and hands, luminous sweep second hand, 
steel case,• and up further in line 6 the words •twenty-three (2.3). 111 

He was found guilty of Specification 2 of the Charge "except the words, 
114 fountain pens, 5 Eversharp pencils,' substitut'ing.therefor, 19 
fountain pens and 4 pencils,•" and guilty of the Charge. No evidence 
of previous convictions was introduced. He was sentenced to be dis
honorably' discharged the service, to :forfeit all pay and allowances 
due or to become due., and to be confined at hard labor for five years. 
The reviewing· authority approved the sentence, designated the United 
States Disciplinary Barracks, Fort I.eavemrorth, Kansas, as the place 
of confinement and forwarded. the record of trial for action under 
Article of War 5(}}•. 

J. The canpetent and pertinent eTidence of record discloses 
th& t accused, a colored sergeant, during the period between 1 April 
and 2:3 October 1943, was on duty in jthe Army Post Office at the Port 
of Fniba.rka.tion, San Francisco, California. During this period his 
specific duties included the repacking of two types of containers 

· ot United States mail-sacks, containing packages sent by pa.real post., 
and pouches, containing first class mail (letters) and small first 
class articles, the ccntents of 'Which came fran civilian post offices 
at Sa.n Francisco (R. 25-26). He transferred their contents back and 
forth from one to the other until each sack or pouch weighed ex.a.ctly 
50 po~ds. After verifying its weight an a scale, a~used closed 
the sack or pouch, se¥ed it, attached a tag displaying its destina
tion am correct routing, and pla.ced it in a designated group from 
which it. was later picked up and sent to an airport or to a tra.nsport 
pier t;or .future delivery to Army addresseos overseas (R. 25, 26, 40) • 
.lccused was neither a bended Army mail clerk nor a bonded assistant, 
but he did handle, in the course of his prescribed duties, f'irst cl.ass 
mail rna.tter which had not yet passed beyond control of the Post Office 
(R. 29). The- prosecution offered, and the court received into the 
evidence, as Prosecution Exhibit 23 (R. 25), a copy of the Adjutant 
General• s Field Manual relative to the .lrmy Postal Service, which 
.contains the !ct of Congress o! August 21, 1941 (Public 238, 77th 
Congress) and allied Arrrry regulations for the p.irpose ·of establishing 
tha.t a.n ~ Post Office is "an authorized depository for the hand
ling of mail" (R. 30). This exhibit is not with the record of trial. 
1Vithout resolving this issue at the mcment, the court. decided to 
"reTiew this document" (R. 32). Lieutenant Colonel Van Meter, in 
charge of the Post Office at Fort Mason, testified that "n have 
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received letters :!'rom time to time from the parents, wives and 
sweethearts of soldi.~rs tra.t they ha.ve sent certain items of jewelry, 
and so forth, whith have not been received" (R. 26). This statement 
is the closest approach in the record to proof of the corpus delicti. 
Since it is the purpose of this holding to sustain the finding of 
guilt as to only one allegation contained in Specification l of the 
Charge, and the Charge, and to disapprove, for reasons set· forth 
later herein, the balance of Specification 1 and also to disapprove, 
Specification 2 of the Charge in its entirety, therefore only so much 
o:!' the legally co~petent ~vidence of record as relates to the single 
allegation in questioning that accused did, at. the time and place · 
set forth, "feloniously steal and abstract from various packages con- , 
ta.ined in the ma.il in the San Francisco Port of .Embarkation Post 
Office * * * a Banner watch, ,mite face with gold numerals and hands,_ 
gold second hand, gold case*** in violation of the Federal Penal 
Code 18 USJ 317" is sumnarized herein below-. · 

Acting on information received, Colonel Van Meter caused 
an investigation to be ma.de regaraing. accused and detailed Captain 
D. C. Sherrets and subsequently Captain A. F. Reagan to make thia 
investigation (R.11, R. 1.3). About lll5 or 1120, 2.'.3 October 1943 
Captain Sherrets went to the third floor of the Army Post Office and 
proceeded to the section ._of the building. '!fhere accusecl worlc,ed am. 
watched him (R. 41). · Accused and another s.oldier, at about noon, 
1'8re the last to leav~ the first-class section where the pouches nre 
being worked. They proceeded to cross the. building to llhere their 
clothes hung near the latrine which they mtered (R. 41). The other 
soldier came out first and shortly therea..f'ter accused came out, pro
ceeded to change :!'rolll his fatigue clothes into his OD' a and started 

. across the room to eo down the stairs. As accused came across the 
floor, an· outline of an object was noted in his ri&ht pants• pocket 
(R. 42) which was 1:u~ing out (R. 12). Accused wa.a asked to acco:np&ny 
Colonel Van Meter and Captain Sherrets into the Colonel• s oft.1.oe (R. 42). 
"When ~sked by Colonel Van Meter ilhat he had in his pocket, ~cc~ed , 

, pulled out Prosec~tion•s Exhibit l (a Banner wrist watch in & wa.tch 
box) •. 

Captain Reagan, acting on instruction, 
) 

went upstairs to the 
pl.ace where accused worked and found a_cardbo&.rd box in the colored 
men's latrine. This cardboard box ha.d the notation in ink "PH l3 
BEEE" on· one end of the box and on the cardboard box top "waEJ printed 
the words "BANNER" in:capital letters and "CASED AND T:p.Qm IN USl" 
(R • . 50, R. 51). This box was frund abcut llaJo A.ll. ,. Z3 October 1943. 
en cross-examination witness again testified that the watch box Mis 
found in the colored men I s latrine. · 
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Two or three days after the inTestigatiai cf accused• s 
footlocker, Captain Sherrets and I.bster Sergeant Ferkins went to 
the pl.ace on the third floor where the fatigues of the nrious 
soldiers are hung on hooks, on two racks adjacent to the color9d 
men's latrine. JA. man• s name is printed and pasted over each hook 
(R. 43). There was a hook over which accused' .s na:na was posted 
and on this hook were so::ie fatigue clothes. lilster Sergeant Perkins 
and Captain Sherrets went through the fatigue clothes hangjng en the 
hook designated as accused's and there found Prosecution's Exhibit 
20-B (a torn end of a cardboard box which fits the box of Prosecu
tion's Exhibit J found in the latrine) and Frosecution' s Exhibit 20-C 
(a torn ·pbce of brown wrapping paper) which was found 1n the right
hand pocket of the fatigue suit, bearing the stamp "Brooklyn N. Y. 
Oct 20 •43, U.S. Postage Paid .36, from Trading Post Jewelers., 4Zl . 
fla.tbush Eltt., Brooklyn, N.Y. Robert Fields, 14048071, 76th C.I.. · 
(U) Btry. c, APO /1708 %PM, -San Francisco, Calif., Ur :Mail To Coast. 
POSTMlSTERa Contents merchandise - this parcel may be opened tor 
postal inspection if necessary. Return postage guaranteed." (R. 44, 
45). Subsequently J.aster Sergei.llt Perkins discoTered Proseeution1s 
Exhibit 30 (a. small Ylhite price tag bearing the letters "PH 13 BEZE") 
which he found 1n the left ha.nd pocket of the coat which had been 
hanging on this hook (R. 56). There wa.s 'some tissue paper as well 
a.s the little cardboard end of the cardboard box found 1n the i'atigue ' 
clothes and taken out by Captain Sherrets and witness Perkins (R. 59) •. 

The evidence &,f record which stands w,.ehallenged and un
rebutted shows ·that a.s accused •s 11alk1ng away from his ·work., a 
-watch :in its original jeweler's watch box was produced by hla trom , 
his pocket and a search of the pl.ace he had just left disclosed a 
cardboard box which fitted this particular watch and jeweler's -.tch 
box. ·.1. torn end of that cardboard box was found in !'atigue ·clothes 
banging on the hook a.1:1signed to lwl. A ~rlffln 11rapping paper lfh:ich 
in turn fitted both the cardboard outer box and the watch and jeweler• e 
-watch _box was found in the rieht-band pockf!t o!. the fa tig-c,.e suit hang- · 
ing on the hook assigned to accused, showi!lg that the package and its 
contents had been ma.iled to a soldier o,-erseas. 4'. subsequent search 
of the fatigµe clothes disclosed a small jeweler's price tag with the 
same notation on it that appeared on the -.tch box which had been 
discarded in the colored .men• s latrine where accused had been shortl.7 
before he -was apprehended with the watch and the jeweler• s -natch box 
in his possession. 

4. · The accused, upon adviee of .counsel, eleeted to remain 
silent (R. 87} and the aily a.!firnw.tin eTidence off~ed by- the 
defense in his beh.a.l! ns pr~sented through the testim.on,- of his 
company cormnander as a prosecution witnas8 &dopted by the defense• 
which in substance states that the character of a.ceu.sed, prior to 
these cbarges, was excellent and his type of serTice · and duty satis
factor;y- (R. 66). · 
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5. The circumstantial erldence as to stealing the "Banner" 
watch £rem the :nail as alleged is compelling. The' mail matter 
found in the aac!fs and pouches handled by accused in the Army Post 
Office had not passed cut of the custody of the Government or 
beyond protection of the law so as to prevent its stealing consti
tuting a ;rlolation of section 317 U.S.C. Title 13 (Rosen v. U.S. 
245; U.S. 467 (?r.Y. 1917). Accused was caught red-handed with the 
stolen goods consciously concealed in the clothing he "1'1-as vrearing 
within a fevr minutes of,.and but a short distance fro,n., the time 

· and place of his theft. Although entirely circumstantial, the in
criminating circumstances are ~ot only logically' a.nd reasonably 
consistent with his cuilt but wholly inconsistent with any reasonable 
hypothesis of his innocence (C .M. 1209.37, (1918); C .}I. 19.570.5 (1931); 
Sec. 395(9) Dig. Ops. JA.G 1912-40). · 

6. Omitting, the three allegations excepted by the court fro.a 
its :findi.'olgs of guilty as to Specification 1 of the Charge, and the 

· one allegation of_ Specification 1 referring to the "Banner" watch 
herein held to be legally sufficient by the Boa.rd of Review, the 
Board is further. of the opinion that the evidence of record is leg
ally insufficient to sustain either the remaining 19 allegations 
sot forth in Specification 1, er to S'.lstain Specification 2 in its 
entirety, for the follOW'i_ng reasons.• 

In the morning o! 23 Oc.tober 194.3, anc inunedia tely following 
· detection of accused in the theft of the "Banner" watch as related 
above:, Lieutenant Colonel Van i~ter, accused's co1"1!n'lnd1ng officer, 
and a Ca.ptain D. C. Sherretts (R. 14) took accused to "his barracks" 
(R. 14) located at 111 Seventh St., San Francisco, but not on a 
military reserTation (R. 2.5), requested h:im. to open his footlocker 
(R. 24, 25) and, without telling accused that he was under investi
gation (R. 24) or warning him of his rights in the premises (R. ·2.5), 
his footlocker was opened and numerous articles such as watches, 
.fountain pens, cigarette lighters, etc., were taken therefro!ll, and 
fran a shelf at the end of accused's bunk (R. 14, 1.5). These articles 
were offered by the prosecutioi:i at the trial as prosecution exhibits. 
Over objection by the defense counsel they were received into the 
eT:1.denca by the court {Pros. Exs~ 4, 5, 6, 8, 9, 12~ 15, 17, 18). 
The gist of this objection by the defense was, that these articles 
were·inad:missible as erldence because procured from accused's dwelling 
without a ,iearch warrant as reqµired by the 4th amendment to the 
Constitution (R. 85). The objection ~,as properly overruled (R. '86) 
by' the law member. 

·"Authority to mak~, er order, an :inspection or search 
· · ·. of a !ll8!1lber or the military establishment, or of a public 
· buildiJlg in a place under military control, even though 

occupied as an office or as liTing quarters by a member 
o! ths ailit&ry establish.'Tl8nt, a.lwa;rs has been regarded 
as indispensable to the maintenance of good order and 
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··. ·dtscipline 1n aey milltar;r colllI!l2lld * * * such a search 
. · \ is not unreascmable and therefore not unlawful." J:A.O. 

,. \.,J250.413 ~ 23,1930 an~ sec. 395(.27).Dig. Ops. J.I\.G 
1912-40}. -(Underscoring supplied.) 

The term "barrackstt used in th~ testimony of ree~d j,s. 
mare ~ explaµ.f#d outsi,.de the record in the official investiga
tioa papera ,mere this building is described as tttha CQlored men I s 
b&rr&cksat lll 7th St.tt in Lieutenant Colonel Van :~ter's state
ant,. and again 1n Captain Sherretts• and in C11ptain Raa.garts state
nients as accused• s "quarters at No. 2 Detachment." 

It 

In addition to the -watel).es, pens arrl other a.rtieles found 
in ,ccused's po$session, at tha.t same time and place, there were also 
discoTered ·1n his trunk locker five pa.wn tickets and six bills of 
ea.le· cQYering- the p&fflling or sale of watches by accused. These were 
*1.gned b7 L. s. '.'Tilson, L. S. Williams, L. H. Wallson. The da.tes 
en -the pledge tickets and bills of sale reTeal that these transac
tions occuITed between 4 June and 2J. October-1943 (Pros. Exs. 18, 
.)la, 32a, 3.3a, 34, 35, 36, 37, 38). Three pawnbrokers were called 
a.s proaecution iritnesses, cce of whom could not identify accused 
(R. 67, 69, 70), and they Terified the transactions recited by these 
eleTen tickets·.. Such possession by ,accused as was proved was not, 
of itself, sufficient to raise a presumption that the articles in 
~,stion had in ~ct been stolen (Rosenber v. State, l34 N.E. (Ind.) 
856; State v. Lee, 182 S."11. (Mo..) 972 • These articles, obrlously, 
cou1d ,haTe reached accused's trunk locker or room b7 other means 

· · tun ·by theft. To .hold accused I s possession of them amounted t'b 
a trespass ..or was accompanied by a felonious intent, would be merely 
an mference, not a find:ine on evidence capable of shedding light 
a1 the inquiry (62 Southern (Ala.) 270). '/Jhile paragraph ll2a of 
the Manual for Courts-Martial states, in substance, that proof that 

· a person was in possession of recently stolen propert;y-, if not 
satisfactorily explained, ma.y raise a presumption tha. t such person 
stole it, nevertheless this presumption is not raised until it first 
be proven that the property in question was stolen by someone. The 
corpus dellcti miiY be established by circu.'IlSta.ntia.l eTidence but the 
circlllll.stances proved in the. instant case do not suffice for that_ 
purpose. Accused's possession was exclusive and conscious, but it 
would be pushing the rule too far to require one accused of·crime 
to expl~in his possession .of property which was never shown to haTe 
been either stolen or missing. The prosecution .failed to prOTe tha. t 
any of these goods as set forth in either Specification -was stolen 
or missing; th.t they were stolen· from the mail or that they were 
stolen from "various _p1ckages in the ma.in in S.F.P. of E. Arey Post 
Office," or that accused was in .n.7 way connected with, or a party 
to, such larcenies. Furthermore, there is no proof that the alleged 
stolen articles were ever depositad in the U.s. mail. 
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It is recognized that in prosecutions under sec. 317 
Title 18 U.S. C'Ode it is not nec~ssary to alleee or•prove all the 
ingredients of larceny- (Tho~pson·T. U.S., 202 F. 401; la:> c.c.A.. 
575) since the purpose of the act is to preserve the sanctity of 
the ma.ils and not to punish the theft of another's property. Hence, 
.value and ownership are not essential matters of proof (Bowers v • 
.u.s., 148 F. 3?9, 78 c.c.4. 193) since the offense, though including 
· 1.ar·ceny, is not restricted to that offense (U.S. v. Trosper, 127 F. 
476-1904). However, in the lnstant caso, not only do these elements 
~tand unproTen, but. the recorct is entirely barren of a:ny eTidence, 

. other than strong suspicion or inference, that the goods found in 
accused I s trunk locker and quarters were stolen goods in the first 

· pl.ace or that they were ever stolen or missing frc:m the ..\rmy Post 
O.ftice at Fort Mason, California. Justice accordine to law demands 
~ore than that accused be guilty, it demands that he be proved.guilty. 
··· · . 7 fc · Certain irregularities or errors of procedure are noted 

both in the record and the proced~ prior to trial. Accused made 
.. a damaging admission to Lieutenant Colonel Van Meter upon the offi
cial investigation, such as; "You've got me. It's perfectly·obvious. 
So what's the use of going on with all this"; he denied having an 
a.ccompliee 11a.nd that everyi...'1-ting that he had done had been done en
tbely on his om." ,Captain Sherrett1 s statement shows that he was 
present and heard, not only these ·other ac,unissions by accused, but 
a.lso the .further statement that accused's reasons for the the.rt of 
the watches and fountain pen s.et:(was, in his own vrords, "because 

· of the v:al.ue atta.ehed to them." These·da-:naging admissions against 
interest (see par. 114b, p. 116 M.C.!.i.) were not mtroduced into the 
evidence at the trial. 

Prior to trial there were no efforts made, apparently, to. 
obtain testimoey by depositions from any of the addressors of the 
articles whp had, before this trial, compl.a.med by ;Letter to the 
Comnandine Officer of the Army Post Offic·e at Fort !Jason, California 
th...t the goods they bad nailed were never delivered, in order to 
establish the corpus delicti by many numerous and obvious possibilities 
of si.mila.rity betwo~ the articles mailed and those found in posses-
sion ot acr;used. · 

·. These fa.ults of omission prior to trial play no small pa.rt 
in bringing about a failure of legal proof with the resu1ting failure · 
of justice in this case. One of the essential elements in establish
ing a· prim.a. facie case, justifying trial by a general crurt., is some 
proof, however slight, of the corpus delicti. W~thout it no set of 
cha.rges should be referred for trial. ·· · ·· · 

Handling of the exhibits by the prosecution leaves much to 
be desired•., U3.ny pieces of real evidence were introduced by the 
proseoutian and subsequently were withdrawn without 8Ubstituting 
a description thereof in the record. 

' ' 
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. s •.0 Accused was poz:n in .st. Louis, llissouri and is now :30 years 
· of age. ·He claims to have had over two yea.rs of pre-medical work . 
··. at ·the University of ~eaota.. He was· dra..t'ted at Tacoma, 'i1ashinetcn, 
.en l' December 1942 .and has had over· one year's serrlce•. He waa .a 
bartender tor a time while in civilian li!a.. ' · 

9·. The court was legally con.stituted. For the reasons st&te:1 
above the Board of' Review is o! the opinion tha.t the· record of trial 
is legally suf'ficient to sustain cnly so much or the .finding of 1 . 

guilty- of Specification 1 or the Charge as .finds ;that accused did, 
on or about Z3 October 194.3, steal from the mail in .th&- San Frandsco 
Port, or ,Dnbarkation Army Fost· Of!ice a Banner watch, llhite i'a<te with. 
gold numerals and hands, gold second hand,· gold case,· in rlGlat:1.on 
of the Federal Penal Code 18 ·u.s.c• .317; legally insufficient to sua.;. 
tain the finding o~ guilty of Specirication 2 of the Chari8, but 
lega~ sufficient to sustain the f':mdipg of guilty or the Charge,· 
and to' support the sentence. Ho penalty is fixed by the ·Table or 
Ma.xi.mum Punishments (par •. 104c, M.C;!.I.) .f'or this offense as a Tiola
tion of J.rticle. of War 96, nor is there any ana.lagous CfI' olosel.7. · , · 1 

allied offense... The penalty prorlded by see. 317, Title lS u~s.c. 
is a f'ine of not more than $2,000, or imprisooment !or more than 
five years, or both. · 

Judge· .ldvocate.;. 

Judge J,d;yc,c&te. 
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1st Ind. 

War Departllellt. J • .l~G.O. • 3 - MAR 1944 To th• Com.anding Ottioer. 
Su 1'rano1seo Port ot liabarkation. Fort lfaaon. California 

. . / 

1. In the oaae of Technician 4th Grade Lawrance s.· Wilaon 
(19196161). ])]J.tl. Deta~n.t. Ban Frano1aco Port ot Elr.barkation. · 
Jr,q Poat ottioe. I conour in th• foregoing holding by the Board 
ot :am.. Qd tor the reuon, atatea therein reoomnend that onq 
so auoh ot the tin.ding ot guilty' ot SpllOitication 1 of the Charge 
be apprond. aa tinda that accuaed did, on or about 23 October 
19"• etnl traa the -.11 ill the San. Frand100 Por"t of lhbarkatioll 
~ Poat ottioe a Bamer watoh, white face with gold~nuaerala 
aad. bu.da, gold aeoond hand, gold oue, in Tiolatioa of the Federal 
P8llal Co~ 18 u.s.c. $11. that the finding ot guilty ot Speoitica
tto,·-'Z ot the Charge N d.bapprond. and that the tinding ot guilty 
of' th• Charge and the 1citeDOe be appronde Upon oomplianoe w1th 
the teregoiag noomua.dationa, tmder the proTiaiona ot .&.rtiole ot 
1lar 50f• JOU will ha.Te au.thorit, to order the e:uoutioa of the 
aeateno.. 

·i. When oepies ot the published order ia thi1 oaH are 
tonrar4ed. to this ottioe the7 ahould be aooompaaied b,y the tore• 
goiag :bolding and. this indoraement. For oom'8nienoe ot reference 
aad to tao111tate attaching oopiea ot the'publiahed order te the 
reoor4 ill this H.a•• pleaae place the til• number ot the reoorcl 
1a l»raobts at the end ot th• publ11hed order. aa tol~owa 1 

(CJI H8$Tt). 

c::sa...... ..,o._ __._ 
....~· 

Myron c. Or.-r. 
Majw General• 

!he J11d.ge UYooate General. 





-----------

WAR DEPARMN'l' 
· J:rm.y Service Force• 

In the Office of The Judge Advocate General· 
Washington, D.C. 

(241) 

21 ·MAY 1944 
· SPJGH 

CM 248390 

U N. I T E D S T A T E S ) 93RD INFANTRY DIVISION 
L 

v. ) Trial by o.c.v., convened at 
. ) Essex, Calii'ornia, 12 Januaey 

Private w.u:rm L. ARKWARD ) 1944. Dishonorable discharge 
(32302958), Headquarters ) (suspended) and confinement 
Battery, 594thField Artil .) for five (5) years. Re

.ler.r ~at talion. ) habilitation Center. 

OPINION of the BOARD CF REvlEW 
rro:v:m, o•cOONCR an:l LOTrERHa5,Judge Advocates. 

1. The record of trial :1n the case· of the soldier named above has 
been examined in the Office of The Judge Advocate General. and there found 
lega1ly' insufficient to support. the findings and sentence. 1he record bas 
nCIII' been examined b;y the Board of Revi8" and the Board submits this, its 
opinion, to The. Jwge Advocate General.. 

2. The accused pleaded not guilty- to and ns foUDi ·gullt;y of the 
. Charge an:l Specification. He was sentenced .to dishonorable discharge, total 

forfeitures and confinement at hard labor for five (S) ;rears. The review
ing authority approved the sentence, ordered it executed but suapended exe
cution of the dishonorable discharge, and designated the Rehabilitation· 
Center, Turlock, California, as the place of ccnf'i.nement. · The proceedings 
were piblisbed in General Court Martial Orders No. 9, Headquarters 93rd 
lnf'antzy Division, 16 January 1944. . · ·. · · · 

.3. The cnly question requiring consideration is whether the participa
tion o£ Captain Frank ll. Scott, Corps of Engineers, in the trial of the 
case as trial judge advocate, was such an error as to require the·"Vl.catio:a of 
the findings aIXi sentence. · ~ ·,·. - . 

4. The recom. of trial discloses that by paragraph l, Special Orders. · 
No. 316, Head~rters "93rd Infantiy Division,· 14 December 1943, a general ·. 
court-martial (hereaf't.er designated Court 11.A.•) was_ appointed, of which . 
Captain St. Elmo P. Henderson was the· designated trial. judge advocate. The 
charges :1n this case were referred for trial to Captain Henderson, . as trial 
judge advocate .of Com-t "A", on 22 December 194)•.· By. paragraph 7 Special 

· Orders No. 32S, same head~arters, 24 December 194.3, a new court. thereafter 
designated Court; "B") was appointed, of llhfdl Captain Henderson was also 
named tz:.al judge advocate, _and all unarraigned cases previously re!'erred to 
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Court "A" were refe?Ted to Court "B•. By paragraph 2, Special Orders No. l, 
same headquarters, l January 1944, a new court (hereafter designated Court 
•c•) was appointed, of lllhich Captain Henderson was named trial judge advocate, 
and all unarrai.gned cases in the hands of Court "B" were transfe?Ted to 
Court "C". By paragraiil 3, Special Orders No. 11, same headquarters, 12 
Janua:ey 1944, Captain Fr&Ilk ll. Scott was eul:stituted as trial judge advocate 
of Crurt "B" in place o! Captain Henderson. The case was tried on 12 Janu
ary 1944 by Court ncn, except that Captain Scott acted as trial judge 
advocate in place of Captain Henderson, the designated trial judge advocate 
of Court "C". The assistant trial judge advocate of both Courts "B• and
•c• was Second Lieutenant S8.Illl.el w. Allen. The record shows that the members 
of the court, the personnel of the prosecution and the 1l'itnesses were sworn. 
The record indicates that the case was tried by the "TJA" and Captain Scott 
authenticated the record. 

S.. It w.i.11 be seen from the foregoing that although Captain Henderson 
was the duly appointed trial judge advocate of the court; that tried the 
case lie did not participate in the proceedings but that Captain Scott, who 
had not been designated as the trial judge advocate of this court, acted 
as such in the trial or the case. The question is presented whether the 
participation of Captain Scott iii the trial was such an error as to require 
the vacation or the findings and sentence. 

· · On the authority or CK 200734, Burns (Dig. Op. JAG, 1912-40, sec. 
368(1); 5 B.R.l), recently approved and Toirowed by' the Board in CM 248464, 
Adams, the Board or Review is of the opinion that his participation con
stituted fatal error. 

6. For the reascns stated, the Board of Review is of the opinion that 
the record d: trial· is legally insufficient to support the :findings and sen
tence. 

, Judge Advocate 

- 2 -
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let Inct. 

War Department, J • .1.0.0., 29MAY1~ - To t.he Secretar., or War. ' 

. 1. Herewith transmitted for yrur action un:ler Article of War Soi, a~ 
amended b;r the act or 20 August 1937 (SO Stat. 72lu 10 u.s.c. 1522), is' 
the record or trial in the case or Private Walter L • .A.rkward. (323029S8), 
Headquarters Battery, S94th Field Artill8l7 Battalion. 

2. I concur in the opinion or t.he Board or Revi.ar and, for the reasons 
stated therein, recommend that t.he· i'indings and sentence be vacated and 
fhs;t; all rights, privileges and· property .or which accused has been de
prived bt virtue or .said sentence be restored. 

' 3. Inclosed is a form of action carrying int.o etfect the recamnendation 
above made. 

b 

Myron C. Cramer, 
Major General, 

Judge Advocate General. 

2 Incls. 
Incl.1-Rec. of trial. 
Incl.2...Farm of Action. 

(Findings and sentence vacated.by' order of·the Under Secret.a~ of Wa~. 
G.C.M.O •. 287, 12 Jun 1944) ' · 

• 

- 3 -
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I 
WA.ll DEPAR'll.!ENT 

. Aney' Service Fo rcee 
ln the Ofi'ice of The Judge Advocate Gener~ 

Washington.,D.c. 
(245) 

SPJGH !I MAY 194.« 
qM 248393 

UNI.TED STATES ) 93RD INFANTRY DIVISIOl 

v. 
) 
) Trial by o.c.M•., convened at 
) Essex, California., 14 January 

Private ULYSSES G. WATSON ) 1944. Dishonorable discharge 
(14067865)., Compaey C, 
318th Engineer Combat 
Battalion.-

) 
). 
) 

{suspended) and conf5.nement 
for five (5) years. Re
habilitation Center. 

OPINICN or the BOt\RD OF REVIE.W 
DRIVER., O•CONNCB and LOTTERHOS.,Judge Advocates 

1. The record of trial in the case or the l!loldier named above hal!I been 
examined in the Office. or The Judge Advocate General and there found legally 
iru,ui'ficient to support the findings and sentence. The record has now been 
examined by the Board or Rev.i.ew and the Board submits this., its opinion, to· 

.'!be Judge Advocate General. 

2. The accused pleaded not guilty to the Charge and the ·specifications. 
He was .round guiltrof absence without leave .from 8 November 1943 to 16 

· November 1943., in violation of the 61st ·Art.icle of War., and not guilty of 
absence without; leave from 26 )fay' 1943 '\o 7 July 1943. He was sentenced to 
dishonorable discharge, total forfeitures and confinement at hard labor for 
five (5) years. The reviewing authority approved the sentence, ordered the 
sentence executed but suspended execution of the. dishonorable discharge, and 
designated the Rehabilitation Center, Turlock, California, as the place of' 
confinement. The proceedings were ptblished in General Court Martial Orders 

_No. 29, Headquarters 93rd Infantr,y Division, 18 Januar,y 1944. 

3. '1'b.e cru.y question ·requiring consideration is whether the participa
tion o! Captain Frank M:. Scott., Corps of Engineers,· in the trial of the case 
as trial judge advocate, was such an error as to require the vacation of the 
findings aIX1 sentence. 

4. The record o£ trial discloses that ~e charges were refe?Ted f'or 
trial on 14 January 1944., to Captain Frank M. Scott, as trial judge advocate 
of a general court-martial appointed by paragraph 2, Special Orders No. 1, 
Headquarters 93rd Infantry Division., 1 Januar,y 1944. Examination of' that 
order discloses that Captain St. Elmo P. Hai.derson was designated trial judge 
advocate of the·court. By paragraph .3.,, Special Orders No. 11., same headquarter~ 

I 
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12 January 1944, Captain Scott was substituted in place of Captain Henderson 
as trial judge advocate of a previous general court-martial appointed on 
24 December 1943. However, there .is nothing to show that Captain Scott 
was ever substituted in place of Captain Henderson as trial judge advocate. 
I
of the general court-martial appointed 

•
on l January 1944. The case was 

tried on 14 January 1944 by the court to ·which it had been referred except 
that Captain Scott acted as trial judge advocate. The record shows that . 
the members of the court, the personnel- of the prosecution and the 
witnesses were sworn. The record indicates that the case was tried by the 
"TJA". Captain Scott authenticated the record as trial judge advocate. 

5. The fact that in the first indorsanent referring the case tor 
trial, Captain Scott was erroneously stated to be the trial judge advocate 
of the general court-martial appointed en l Januar;y 1944 would not, of 
course, affect the validity of the trial by this court, if Captain Henderson 
had acted as trial judge advocate (CM 198108, ~ '3 B.R. l.59). Nor 
would this erroneous designation worlc a substitution of Captain Scott for 
Captain Henderson on the court. It is clear that it was not the intention 
of the general court-martial authority to make a substitution in this 
iITegular manner arxi that the indorsenent was dralltl under the erroneous 
assumption that Captain Scott had previously been· substituted in place of 
Captain Henderson as trial judge advocate of this court. 

6. It will be seen frcm the foregoing that although Captain Henderson 
was the duly appointed trial judge advocate of the court that tried the 
case he did not participate in the proceedings but that Captain Scott, who ' 
had not been designated as the trial· judge advocate of this court, acted 
as suzh in th'e trial of the case. The question is presented whether the 
participation of Capta:in Scott in the trial was such an error as to require 
the vacation of the findings and sentence. ; · 

On the authority of CM 200734, Bums (Dig: Op. JAG, 1912-40 · se~. 
368(1); 5 B.R.1), recently approved and followed by the Board in CM 248464 
Adams, the Board of Review is of the opinion that his pirticipation con- ' 
stituted fatal error. 

7 • For the reasons stated, the Boa~ of Review is of the opinio~ that 
the record of trial is legally insufficient to support, the findings and sen
tence. 

- 2 -
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1st Ind. 

War Department., JJ..G.O., - To the Secretar.r of War.29 MAY 1944 ' 
1. Herewith transmitted !or your action under Article of War 5oi-, ui 

amended by- the act of 20 August 1937 (SO Stat. 724J 10· U.s.c. 1522), is 
the record or trial in the ·case or Private Ulysl!les G. Watl!lon (J.4067865), 
CompaJV C, 318th l!:ngineer Combat Battalion. · · 

2. I concur 1n the opinicm of the Board of Review and, for the reasons 
stated therein, recommend that the ·.rindings and sentence be vacated and 
that all rights, privileges and property of which accused has been deprived 
by virtue or said sent.aice be restored. . 

3. Inclosed is a .torm. or action carrying into er.tect the recol!Dll.endation 
above made. 

• 

Myron c. Cramer, 
. :Major General, 

The Judge Advocate General. 

2 Incls. 
Incl.1-Rec. or trial. 
Incl.2-!'orm of' Action. 

(Findings and sentence vacated by order of the Under Secretary of War. 
a.c.M;o. 286, l2 Jun 1944) 

, 
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UR DEPARTKEI! 
-~ Senioe Foroeil 

In tblll Otfioe ot ~ J'udg• .Advocate Oeneril 
Wuhington, D.C. (249) 

SPJGX 
OJI 2"8408 16 FEB 1944 

VHI1'ED ST.A.TBS ) KIDDLBfflO J..iJl SUVICK OOIIIWJD 

Te Mal b7 G~O.ll., oonniled_ a'\ ' · 
Pope F.l.eld.. Fort; hgg, ~rih 

Second Lieutenan1a BllWOOB Oarolim.. ·22 Deoeaber 194:a. 
V. TOUllG. ~. (0-670892), Diamisaal.l
Air Corp•• ) 

--..-----~--------· ...••..•• 
--OPinOlf ot the BO&RD or REVnJr 

LYOIJ, RILi, and .ABDRBIIB, tbige .U:vooa•••• 

1. !he reeorcl ot trial in. the oe.s• ot the ottioer Daaed · a'bow hu 
l>een examined. by -.ha Boucl ot Berlew &l1cl the Board ••bmit. 11h1•, 1-ta 
opWon. to 1he Judge .A4vooate Gemral. 

2. ~ aooused waa tried. 11pon the tollowi.Dg Ohare•• &Del Speeitloa• 
tloma 

-
CRARGB Ia- (11ndiJJg ot :a.ot.gu1l'7). 

' 
Speoitioati~n.a (FiDding of not guilV)• 

CHARGE Ila Viola.tion ot the 95th. .Artiole ot mar. 
' 

• 
Speoitioationa In that Seoond Lieutenant laywood V. Tot.mg, 

Junior. 8Zrd Troop Carrier Squadron, 437th. Troop Carrier 
Group, trom on or about 26 .April 1943 1io tlle date ot 'bi• 
oharg• sheet baa been aDd is now guilt,- ot oonduot un'be• 
ooming ot an o.f"tieer am a. gentle:mn 'b7 wrougtul17·and 
diahonorabl7 iHuillg repeawd wor1:ihleH oheob and a• 
hibiUng oon1;1D.mcl indittereaoe.to hi• peow:li.&17 oblig&• 
tiom, thereby oauing trequent oonpla.1n1ia ot- vediton 
and bringing aeendal upon the milit&rJ' Hr-doe, in ·tha.1J 

.he baa llad• am '""""' tu tollftiac oheob witllou •ut
tio1ent tUDda to oowr HM 1rhea preHuwcl t~ pq:ae•tn 
Cbeolc d.atecl o:a. or a.'bovt; 26 ~ril 19'1 4rawD on ti. 
liational Bank ot i.n·Bua Bouatcm, ·Su. .l.nt.nio. !•u.a• 
pqable w Fligln otn..r Charle• B. Bier'b&ua, IT'Wl froep 
Carrier Squadron.. Dwmellon jr,q .Air 1'1elcl, Dmellen, 
Florid.a, 1n the aua •t !en Doll&r• (t10.oo), Cheu elated · 
on or aboui; 28 .April 1941 clran on aa14 •t10DA:1 Buk ot 
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Fort Sam Ji>uato11 payable to said Flight Ot.fioer CharlH B. 
Bierbaum in the awa ot Forty-Fin Dollara (145.00), Ch•ok 
dated on or about 7 June 194$ clron ozi •aid li&t1onal Jl&nk 
of Fort Sam Ji>uaton pa.yable to Bf.er l'1eld Poat Bxohange 111. 
the •um ot Thi.rv Dollara ($30.00)a Check dated oa or about 
7 June 1943 dra.wn on a&id li&tion&l. Bank et Fort Sam li>\llltoD 
in the aua or Fi.Te Dollars (*5.00)1 Cheok dated on or abo'111i 
26 June 1943 drawn on 'lhird Na.tiona.l Bank. Sedalia, Jl1Houri, 
payable to Peopl•• National Bank, Warrensburg, lliHouri. in 
the aum. ot Six Dollar• ($6.00)J re-presentment tor p~ 
on or about 12 Jul:, 1943 to a&id Peoplea National Bank ot 
add check dated on or about 26 June 194-S atter having oloud 
out his aooount in add rurd National Bank on or about 8 Jul:, 
19431 Check dated lS Ootober 1943 drawn on aaid li&tional Bank 
ot Fort Sam Houston payable to Firat Citiiena Bank and Trmt 
Camp~, Fort Bragg, Borth Carolina. in the awa ot fwenty Dollar• 
($20.00 )J. Cheok dated 20 October 1943 drawu on •aid Jiational 
Bank ot Fort Sam Houston p~ble to Firat Citizena Bank ud 
!rust Comp8ll7 in the aum ot Tlrenty-n.w Dollar• ($26.00)J 
and further in that the a.oowsed tdled and retuaed am 1t11l 
taila a.Dd retueee to meet his pecuniary obl1gationa 1n the 
tollcnring -.xmer a On or about 27 :Ila.rah 1943 the aoouHd be-
oame Uldebted to Anq l!aergenoy Reliet, Stout Field, Ind1ana
pol1a, Indiana, in the sum: ot One Rumred Dollar• (6100.00) 
and t'l:len and there promised. in writing to pay- 1aid indebwdneaa 
in two (2) equal install.manta ot F.l.tty Dollars ($50.00) eaoh · 
on 4 .April li43 and , lola;r 1943 J ~t 'the' aoouud Ngardleu ot 
eaid proDd.ae and deapite repeated requeata. warning& and d.emanda · 
i'a.iled 1.o pay- said .f1r1t inatalblent until 18 July 1943 aad 
he.a tailed and re.fused, and now tails and ref'wlea to pq add 
remaining inatall.ment ot Fifty Dollara ($60.00 ). · 

• ClJARGB Il.l• Violation of the 96th Artiole ot War. 

Speoitieatioua In that Seoond Lieuten&Dt Haywood V. Young, Jr.• 83rcl 
Troop Carrier Squadron. 437th Troop Carrier Group, on or about 16 
Febrm.17 1943 did, at Sedalia AnrfT Air Field, Warremburg, lti.aaouri, 
borrow the aum. ot fen Dollar, $10.00) trOJ11. lluter Sergeant John · 
(ma) KTindi•• Jr., now or the 85th ~oop Carrier Squa.dron, •31th . 
Troop Carrier Group, the aaid SeooDd IJ.eute~ Haywood v. Young. 
Jr., wroDgful.lf and unlawt\llly failing to promptly repay the 
dollara ($6.00) ot the aaid indebted.Den. 

Bl retuaed. to plead to an;y ot the Cht.rgea and Speo1f'ioat1om. ne· oourt 
oorreotl7 trea.ted hia refusal to plead u a plee. ot not guilty' to all Cht.r&e• 
and Speoit1eationa. Ba waa toun.d. not guilty' of Charge I and 1ta Speo1t1oa
tion, and p.1.lty' ~ Charges II and III and their Spe~tioatiou. No e'Tide~ · 
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of pre"t'iom oonTiotiona wu introduced. Bi9 was •entenoed to di1miual, 
forfeiture ot all pay and allowanoes dm or to beoome due, and oontiu
aent &t hard labor tor o:ae year. The renewing authority apprond •ozal.7 
10 much of the Hntenoe u prondH tor• dilmiHal (the etteot ot thil 
aotion being to remit the oontinement and torteitU.Na) and forwarded. the 
reoord ot trial tor a. otion ,under Article of War 48. 

3. Eddenoe tor the proHoution. 

a. Charge II and Speoifioation. 

In order to ptesent a ole&r recital of the nenta oonneoted with thil 
Speoifioction, it 1e neoeHary to include incompetent teatimoey in the IUJIID&17 
or the ertdenoe. 

The prosecution and counsel tor aoouaed stipulated •the exi.atenoe, 
amount,, d&tea, am presentation" of •the oheoka aet forth in the Speoifi
oa.ticm ot Charge II" (R.17). Hone of. them wu introduced. in ertdenoe, 
all testimo~ oonoernblg thia Speoitioation being ginn by Lieutenant 
Colon.el Donald J. Frenoh, Air Corps, Exeoutift Officer ot the 437th Troop 
Carrier Group, and aocu,ed's commanding of'fioer. 

He testified. that about 16 June 1943, 1t •oame to his a.ttentioA" 
that two obeolca drawn on Ti. .National Bank of Fon Saa Ii>uston (h:xu) 
presented by aoouaed at the Poat Exchange, Bur Field, Fon Wqne, 
Indiana, ha.d been returned for 1muttioient tunda. 111tneu 91.lled ao- · 
ouaed into hia of"fioe, am asked him it tm oheoka, tor $30 and $5, were 
worthleu. Aoouaed "admitted thea11• Upon inatruotion.s by witneu to do 
ao, aoc,uaed brought him a mon.e7 order tor $35, whioh witneH aent to Be.er 
Field in pay1118n1; ot the two oheoka (R.14,15,18,31-33J J>et. Elt. E). 

lfitneu teatitiecl th&t on 9 Jul7 lKS 'we got another le1;ter tram 
Flight Oftioer (Charlea B~) Bierbaum, ot the 21th ti-oop Carrier Squadron, 
10th Carrier Group., Dunellon., Florida•, inTOlTing •two obeoka totaling 
tift7 five dollars•. Reterenoe to tho Speoitioation of Charge II ab.on 
theae to have been one ~a,:, $10, dated on or about 28 April 1943, and one 
tor "6, dated on or a.bout 28 April 1943., botil drawn on the National 
.Ba.nk ot Pbrt Siun Houston and both payable to· Bierba.Wll. At the time wit• 
:cess talked to a.oous ed about these oheoka •they were unpaid11 

• 111tnesa 
told aoouaed he shoulc. pay them. Aoc,wsed ehcnred witnesa a Weatern Union 
mon.e7 order stub tor $56., •tha-t; he •aid he had Hnt to Flight Ottioer 
Bierbaum, tr,ying to aet-Ue.the aooount. The stub., the Mone:, Order wa,. 
returned. to hi.a without payment" (R.16.,11.,18.,33,34,49,60). lritne11 
&HUJlled that •apparently the man (Bierbaum) wu not at the baae at the
tm• (R.M).. . 

WitneH also teatified that •one check tor six doll&ra ouie 1;o 

our attention •hortl;y after that11 
• ibia oheok, dated 26 June 1943, wu 
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4rawa en the Third lie.tional BenJc ot S.4&11& ()11.uoari) and. pr..ented 1.t 
the Sedalia 'branob. ot fhe P9ople'• Nation&l Bank ot WarreDlburC, Jf1Hour1. 
WltMH 1tated tha.t hi toli aeoused •to go up am atraigh'Mll out ~ 
oheolc•, am that •tb.e ouek boUDOe4 OD. the aeocmd ooouiOA• it wu pre•
Hme4. n wu also 1t1pulatod b7 dete:uo oouuel that 11poa 'being pre-
1entecl tor p~at a HooJMl tiu (about 12Ju17· 194S) the obeolc wu agda 
rewrnecl tor iuutfioient tlmdl• (ll.18,M). · 

WitDeH 1tat.d .\hat after their group left Sedalia •tm-tur bu · 
oheokl on Lieutenanil Young'• part• beoaae Jcnown to~· .!wo ouw, 
drawn on &OOUHd I I &OctO\Dlt. at the. JlatioD&l. B&D]c Of Jon ,Saa Zi>ua~, 
and presented at the Fon Bragg branch ot the F1r1'b Citiseu Sank u4 
Trust Comp&ny' wero ret'IU'llttd -..rked. "1.nauttioiu.t tun4a•. (R.lt,se). 
Beteronoo to th• Speoitioation lhon ~... tG an boea a ebeolc tor 
120 elated 1$ October 19'3 am one tor $26 uted 20 Ootober 1141. 'Wit-

.DHI atatod that aoouod told h1a u4 a. •11,.jor !radlo7• 1n aeoued '• 
room 1n the B&ohelor Ott1oer1• Quartera that 9he llad pueed ta. tw. 

· obeoka 1n queetion"' (R.19,SS). 

lfitDHI 1tated that OD 19 June 1943, tbero wu rooeincl a.t Group 
li9adquartor1 a letter f'roa the •jnq EmergeDOJ' l.eliot Of'tioor•, Stoa 
Field, Illdiana.polla, Ind1am., wbioh •dealt wuh• an '3:sy EaergeD07 
Reliet loan ot 1100 ade to a.oouaed by that ottioo 1n tu •1attor p&r1a 
of »a.roh•. Witneea stated tha.t •appa.rentl7 $100 wu du., they wero 
writing tor the fl.rat pqamt••.ntneH oalled aoouae4 1zrto hia ottiee 
and aoouaecl •admitted. the 1m•bted.Jl8H•. 1111:lleaa told uomo4 to bring 
hi.a a money orcler tor ts<> 'Whioh witn.H wu w tont&rd. 1;o Stom Plelcl. 
though aooued did not do 10, it appear, that thie pqaent wu a.de 111 
aoa other tuhion, tor it wu atipul&t.4 that OD17.l50 ot -the aousn 
n-.1.ned unpaid at. the ti.a ot trial (R.16,18). · · · ·· 

!.• Charge III and Speoifioation.. 

liuter Sergean'\ John .A.. K"riDdil, 85th Troop Carriq Squadroa, ~:S'Ttb. · 
Troop Carrier Group., te1t1t1e4 that 1n hbrua17 ot 1943 aoouaecl ha4 
borrOll'ed *10 from. hill, an onliated.. an 1D. aoouaecl'• organbatio1t•. M• 
ouaecl did not repa7 the 110ne7 1m.'bil 10• time duriag tha tirat two 'W8eb 
1D. .April, when witDeH ubcl him tor np-.,-at et •3un wha\ 70u oaa 
eparo•. Be 1tate4 'that aocuaed then paid hi& ll'et.i.t. · n.roatter wit
DHI VJM1w,0011.f'lllly' uked aocuaed. tor the reI11&.ining lo •a.bout three or 
four ti-1•. .locuaed told 11'itne11 that he did. not bw.tbt 1DO:ne7. Oil 
one ooouion witneaa obaerwd aoouaecl ald.ng a purohuo 1n the ·Poat Bit• 
change, ubd him., "Do you han aJl1" :mone7f", and though a.oousecl clonied 
thAt he did, witlle111 obaerqd that. aoouaed·.rooeiTeCl aore 1.haA fin bill• 1a 
ohango with hil purchue. In the latter pan ot 11&7, 1a the preaenoe ot 
•t1eutenant 1&07• aocuaed denied owiJ:lg witMaa, bu1J 414 'P8,7 h b7 ohtok, 
which witness ouhed. (a.62-5'1). 
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Coloml he.eh teati.tiecl that wheJ1 he and 9lajor !radley' q1111atioaecl 
aoouaed tollori.11g the non-paymeut et the oheob .pNHDhd at lbrt Jragg, 
aoouaed. atat.cl •that it wu hia iJltention through a ••riea ot wrong!ohlg• 
.to have hi• ·appoint.nt u an oftioer iJ1 the ~ ot the tlaited. S11&te1 
terminated.• (R.19,36,39). "-' another ti.ae aoouaed told w1:b.eea am 
•eo1on•l Hadglm that 1t 'R8 unr hia idea to go to otfi.oere' Candidate 
Sohool, • • • that he didn't bow' whT be wu aent, that it wu not to hi• 
lU:ing, that be wanted to be a aoldier, tbat it wu the migh\ ot lii• am
bition• (R.38). 

E'fidenoe tor the defense. 

. '.reohnioal Sergeant ll1ohul L. Melo, Beadlllf.r't;er•,· 6Zfth Group, 'beati• 
tied that he -.. ColllllW11.cat1ona 1'eohnical Inapeotor tor tbe Group, that lte 
wu ooJIIIIWDicationa ohiet UD.der aoouaecl in the 83rd. !roop Carrier Squadron, 
and that he had. had experience 1a ommmS catiOllS work tor two and one-
halt y.ar• with Pan-.&merioan .A.irwqa and tour yea.re in the J.nrr• lit •tatecl 
that in hi• opinion aoouaed. • a abiliv iJ1 radio ooJIIIII.UDicatiom wu •abow 
p.nrage•, that he wu able to tim blaediatel7 tlw aouroea ot trouble. in 
radio aet. which would not operate, that be oould "build aeta from. jut 
aorap•, knew "how to handle the operati.om ot a radio•, and waa a aatia• 
taotor;y edwhhtrdar (n.68-60). Captaill Juiea c. )(athe:IJ1', 86th Troop 
Carrier Squadron, teatifi.ed. 11ha.t he wu a ooJR111lU11.oatione of'tioer, with 28 
yeara of' experiaoe in ohilian radio oOJDIRQAic&ti.om, bad worlmd With ao
euari, and belien4 his higlll7 ald.lled. iJ1 radio. Be atated. that aoouae4 
eoulcl build transmitter•, rej\lnu.te ua4 reo0111truot reoeiwn, and lnd.lcl 
•,arioua tn>e• ot antennae abon whioa .an ordinaey radio an lmar aothizlg
(R.so.n). . . . · 

· "-ooaaed.'• right. weN ezplained. 11D hi.a, alMi hi• enna•l 1-tatecl tha1; 
he clicl not whh to ~aut;r (R.62). 

In hi• closing arguant to tbe eourt, uouaed.'• 00,m...1 ••tecl tlaat • 

•• • • p ...dng hot eheob, 'bcnm.oing 'baok fro• all onr. tae 
borrowing et aonq and re.tad»c to pq, all the indiaontioD8 in 
the world - he 1a guil~he make• no 'boaea abon it, he 1a 
guilt,' lmder tbe 96ta :Article ot ":lZ· Be atipalate1 it, eTel')"• 
thitlg u atlpulated. an bu ob, h9 cli4 it iatentiou.lq. 

•• n 1a illlportant to obHrn tbat the proaeouUoa tailed te htro
duoe oompetent en.ct.euoe auttieiw to prow tlae ~ oheok• ottaa••. The 
pert111.en1i a11&temeat1 JWle b7 aeoued 1io Liwtezwit ColODel.Freneb were 
eonteeaionl and 'nN inooapeteat beoaue there wu no proof 1.bat aooqe4 
had hen achue4 •this rigllta. !la• 

1

NJD8i:aur ot Lieuteunt Ooloml 
FrenoJt.'• teat~ wu. eit»r ~tent or imllt'tioient to autd.a ,tile 

. -
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allegations. However, as noted, the defense stated. that it was •willing 
to stipulate the existence, amounts, dates, and presentation or• the 
checks set forth in the Specification of Charge II (R• 17}. Technically 
speaking., this stipulation did not eri>race every e~ement or the o.Uensee 
under consideration, but the defense counsel, in his closing argument, 
made it clear that the intention was to stipulate every- fact alleged con
cerni~ the cheeks. Paragraph 126b, Manual for Courts-Martial (1928), 
states that a stipulation "which practically amount• to a contession• 
should not ordinarily be accepted b;y the court where the accused has 
pleaded not guilty, and of course a failure to plead, as in the present 
case, amounts to a plea of rx>t guilt;r. Howenr., the langua~e or the 
Manual leaves the acceptance or rejecticn of the stipulation to th, dis
cretion af the court., and the court did ~ abuse ita discretion. Further
more, the language quoted from the clo~ argument of the de!eMe coimsel 
amounts to an admission of guilt, and under the circumstances the admission 
is bmiing upon accused (Dig. Op. JA.G, 1912-40., sec• .39S(5h CM 171469, 
ortiz)'. 

With reference to that port.ion of the Specif'ication of Charge II 
relating t.o the indebtedness to the Anq &Bergenc;y Relief, the stipulation 
and closing argument sufficiently ~stablish the guilt of accused. 

The facts acknowledged b;y the stipulations and admissions evince a 
course of' conduct unbecanizlg an o.Uicer and a gentleman, in violation of 
Article or War 95. 

That accused borrowed $10 !ran an enlisted man 1n his command, and 
wrongf'ully tailed promptly- to repay $.$ of the indebtedness, a• alleged 
in the Specification, Charge III, was proved beyond a reasonable doubt. 
Sllch conduct is a violation of Article of war 96 as charged. 

S. War Department records shO'II' that acC11Sed is 22-4/12 years of age· 
and married. He is apparent~ a high school graduate and at.tended two 
colleges for a ~al of one and one-half years. He enlisted 1n the 

. Regular Arrq in October of 1939, rising to the grade of staff' Sergeant. 
He was discharged to accept a comnission as Second Lieutenant, A:rrq of 
the United Stateis, upon graduating fl"Olll Army Air Forces Of'ficer Camidate 
School, Miami Beach, Florida, on 9 December 1942.- In recolllll8nding h1a 
for attendance at Officer Cami.date School, his commanding officer 
Captain John A. Beshears, Air Corps, stated.that he had •demonstrated 
outstandi~ qualities of leader8hip• and •excellent" character• 

. 6. The court. was legally constituted and had jurbdiction of the 
person and the subject matter. No errors 1njuriou•l7 affecting the ~ 
etantial rights of accused were canmitted during the trial. In the 
opinion or the Board of Renew the record of trial is legally- nf'ficient 
to support the .findings of guilty- and the -sentence and to warrant 
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contirmation thereof. · Dini.Hal 1• authorised upon conviction ot 'ri.olation 
or Article at War 96 and mandatol'1' upon con'ri.ction ot 'ri.olation et Article 
ot war 95. 

-r'"">",___-==Sa!!!~::::::'.'~--Judge J.ch'ooate. 

___(_an_L_.._n_)_____,Judi• J.dYoc&te. 

,..,1....<L-. {<. ~,Judge Advocate. 

-1-
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lat Ind. 

War Depa.rtment, J.A..G.o.,21 FEB 1944- - to the Seoretary ot War. 

1. Hlrewith tranamitted tor the ao'1on ot the President are the 
record ot trial am. the opi.ni.n, of the Boa.rd ot Review in the oue ot 
Seoo:nd Lieutenant I:Iaywood V. loag, Jr. (0-67'0892 ), Air Corps. 

2. I oonour in the opinioll ot the •Board ot Review that the record 
ot tritJ.·1• legally auffioimt to 1upport "\he findings ot guilty ud the 
aentenoe and to warrant oonfirm&tion thereof. .&oouecl retuaed to plead 
to the Charge• and Speoitioations, whioh retuaal the oourt treated· u 
a plea ot ncn guilty. It appear, tram the reoord tha.t upon :more than 
one oooalion. while he was being quea"oned oonoendng the ottenaea 
alleged, aoouaed Toluntarily atated that he had. not wanted to 'beoo:ae 
and did nn want to remain an officer in the J.nq, 'but preterred an en
liated atatua. He udgned th11 aa tbe reuon tor hi• oonduot. I reoom
aend that ·the • enteue be oontirmed &Ad oa.rried. into exeou·Uon. 

3. Attached to the reoord. ot ,rial are 00D1Duuications da.ted respeo
t1vel7 2-f, Ju.uaq a:ad 1' J&nuar,r lK-i, frOlll the reTining a.uthority, 
Brigailer Gemra.l John M. Clark, Comanding General, Middletown Air Service 
Oomand. and Colonel Glenn c. SalilOUl'J', Cownending ·ottioer, Jrrq Air Bue, 
Pope F.leld, reoamwmding tm.t aoouaed 'be pendtted w eDliat in the Ar.rq 
in the efll1t that the President approwa the aentaoe ot diami.11&1. !here 
ii ·&110 attaoh.ed to the reoord a OODIIIWZ:l1oation, elated. 12 JallU41'7 1~, 
trma Lie\ttenant Colonel 111111• F. Daniel•, st&tt .711!.ge .A4Tooate. :Middle
town Air Servioe Command. relating thereto. 

,. Inoloaed are a draft ot a letwr tor :your aigu.tUN tra.umittiJLg 
1:1- record to the Predd.ent tor his aotion and a fora ot heout1w aotion 
designed to oarey ato etteot the reoomme:adation hereinabon ade. uoulcl 
1uoh aotion •e" 11'1th approTal. 

~.-~, ~-o-a--
l9roa c. Cn:ner, 
l(ajor hmral, 

a Ia011. The Judge .A4noate General. 
Inol.l-llaoord. ·ot via.1. 
Inel.Z-Drat1s ot ltr. tor 
lig. Seo. ot War. 

Inol.S-Fbna ot k. aotioa. 

(Sentence confirmed. G.C.M.O. 152, 4 Apr 1944) 
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WAR DEPARTMENT 
A:rrrry Service Forces 

In the Office of The Judge Advocate General 
Washington., D. c. (257) 

SPJGN 
CM 248412 l 8 FEB 1944 

U N I T E D S T A T E S ) SAN BERNARDINO AIR SERVICE COMMAND 
) 

v. . ) Trial by G.C.M., convened at 
) Long Beach Arav Air Field, 

Second Lieutenant RICHARD ) Long Beach, California, 14, 
H. STODDARD (0-527964.), ·14th) 15 December 1943. l)ismissal. 
Ferrying Squadron., Air ) 
Transport Connnand. ) 

OPINION of the BOARD OF REVII!AY 
LIPSCOMB, SLEEPER and GOLDEN, Judg~ Advocates__,________ 

1. .The Board of Tieview has examined the record of trial in the 
case of the officer above-named and submits this., its opinion,· to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that 2nd Lt. Richard H. Stoddard., 14th 
Ferrying Squadron., 6th Ferrying Group., Ferrying Divi
sion; Air Transport Connnand., Long Beach Army Air Field., 
Long Beach., -California, did, at or near Inglewood, Cali
fornia, on or about 20 November 1943 with-intent to 
commit a felony viz: rape, commit an assault upon Miss 
Patricia Caldwell, by willfully and feloniously taking 
hold of said Patricia Caldwell and attempting to have 
carnal knowledge of said .female against her will. 

He pleaded not guilty to and was found guilty of the Specification 
except the words •with intent to comm.it a feloI1y, viz: ra.~•, •and attempt
i~ to have carnal knowledge of said female• and •feloniouslyW for which 
latter the word itwrongfully• r.as substituted of which he was found guilty 
and of the excepted words not guilty, and of the Charge not guilty but 
guilty of a violation of Article of War 96. ·He was sentenced to be dis
missed the service. The reviewing authority approv!2d the sentence and 
•pursuant to A.W. 50, the order.directing the execution of the sentence• 
was withheld which action must be considered as tantamount to forwarding 
the record or trial for action under Article 0£ :War 48. 

J•. The evidence for the prosecution shows that Miss•Patricia Cal.d
well., hereinafter called the pros~cutrix, although only eighteen years 
of age gave the impression of being older from her attire and actions 
both on the occasion of the accused making her acquaintance on 18 November 
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1943 and their subsequent •date• on the night of 20 November 1943. She 
had met the accused, who she did not lmow was married, at a dance given 
by the employees of the Los Angeles Port of Embarkation at the Lakewood 
Country" Club where she danced 'With him, drank several •coke highs• with 
him and prior to leaving about midnight wrote her name and telephone 
nwnbers, both at her home and her_place of employment, upon a slip or 
paper which she gave to him in lieu of granting his request to escort 
her home. Early on the evening of 20 November 1943 the accused called her 
and invited her to have dinner with him, which invitation she accepted, 

·g1v1ng him her home address and requesting him, if possible,_ to bring 
along another of.ricer to escort one or her friends. the accused, however, 
arrived at her house alone abou~ 2000 o•clock and, after meeting and visitr
ing with her mother for a !ew minutes, the couple departed in accused's 
coupe ostensibly for dinner at a hotel in Long Beach, California; as 
originally suggested by the accused. While riding they changed their des
tination, at the prosecutrix.' suggestion, to the 331 Club, a Cocktail 
Lounge, in Los.Angeles, en route to which they both took a drink or two 
from a bottle of Vodka which the accused had theretofore procured and had 
in the glove compartment of the·car. Encountering ~!iculty in locating 
the·331 Club, they stopped at another cocktail bar where service to her 
was refused because of her apparent minority, although she protested such 
indignity and stated that her identification was in the car. Leaving this 
place, they observed the sign of the. 331 Club further down the street and 

.,immediately walked thereto (R. 14-19~ 23-33,-37-45). 

At the latter club the prosecutrix. was served at least two •coke 
highs• and a Planters Punch, drinking all except part of the latter, 
1Jhile the accused drank Scotch and water. At this time., approximately 
2130 o 1clock, she complained of feeling •kind of dizzy and sleepys and 
they returned to the car 'Where the accused kissed her with her neither 
protesting nor manifesting pleasure. Passersby assisted in pushing the 
car, which_ refused to start, _and they then drove towa...-ds her ho:ne with 
her alternately giving.directions and fa.J.ling asleep. Awaking from one 
of her naps she found the car had stopped upon a side road about fifteen 
yards from the main highway and facing it. The accused absented himself 
for a few minutes and upon returning attempted unsuccessfully to start 
the car. He then pressed his. attentions upon her by kissing her and · 
fondling her person against her will during which preliminaries she 
attempted to escape by opening the car door which the accused promptly 
closed, although none or the windows were up and it was hot in the car. 
He renewed his advances, pressed her down on the car seat while on top of 
~er trying to pull her pants aside while his penis was between her legs 
and, •he started.,up my dress with his ·hand and started to force himself in 
ma and put his finger in me. And I screamed and started crying and kept 
pleading lfith him to· please get off•. The prosecutrix managed to ·ex
tricate herself and to get out of. tl)e .car where she vras pushed to the · 
ground with the accused again on top.of her, pushing her shoulders back 
and tryinr.._to spread her knees apart with his leg. During this tussl~ 

- 2..;. 
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sl!ti lost a shoe and stccking which at her request they located after a 
search during which she noticed that his trousers were unzipped. He 
still persisted in his amorous advances and she struck .him over the eye 
with her shoe causing him to tell her not to do it again. Another 
s.truggle ensued during which she twice struck him with the shoe on the 

,back of the head., stunning him and causing a profuse flood of blood which 
discolored her coat and face and his shirt., undershirt., tie, handkerchief 
and trousers. Having twice callea. for help over his protest that she 
would be sorry, she then b~cked away from him to the car., snatched her 
purse and with her shoes and stockings in hand ran to the main highway., 
leaving the accused lying near the car mumbling •come here, Honeyt' {R. 19-
23., 34-37, 45-101). 

While tnidging.along the highway about two ?riles east of the Fox 
Hills Riding Academy her scratched and bloody face and..barefooted con
dition attracted the attention of two women and a man, in a passing car. 
Between 2300 and 2400 o'clock they invited her to ride with them and 
conveyed her to her home, arriving there shorUy after midnight. The 
prosecutrix did not appear to be intoxicated to the women in the car and., 
upon arrival at her home., the prosecutrix told her mother that she had 
not been •reached• and the name of the accused's commanding officer but 
omitted to relate the &nOWlt of drinking she had done which was consis
tent with her claimed aversion to the use of intoxicants. Her mother 
immedi~tely reported the incident to the accused's commanding officer and 
a few days late~., during the investigation., an enlisted man photographer 
had attempted to secure photographs of .her daughten facial bruises which 
had been observed 'When she had been brought' home and the accused had 
pleaded rlth her ·anct her daughter to dismiss the charges. '.Although the 
mother had contacted her attorney and explained what th' damages were., 
she deni~d ever having authorized the attorney to secure the dismissal of 
the charges provided the damages were paid as •the principle of the thing 
still remained• (R. 9-14, 101-109., 110-112., 112-129). 

About 0200 o•clock on 21 November 194.3 the Operations Officer., 
pursuant to orders and accompanied by the Post Officer of the Day., went 
to the accused's quarters wh$ra he was found asleep in his pajamas. He 
appeared to have been drinking to excess, had a wound in the back of his 
head and., although not asking why he was being arrested., nodded his head 
affirmatively when asked whether he had been in a fight. He was escorted 

· to the hospital where he was nonoommittal and his wounds., consisting of ·an 
abrasion and a short laceration in the back of his head., were treated. 
Later the same morning the Provost Marshal secured the olothing which the 
accused had worn on the preceding night. The 'prosecutrix• memorandum of 
her telephone numbers was found in the pocket of hi!3 shirt. The pros
ecutri:ic' coat was similarly obtained but her other clothing., worn on the 
occasion in question, were being laundered. During the course of the 
investigation pictures of the accused showing his wouncilwere also taken 
and on two occasions., after explanation of his right to speak or remain 
silent, he had made written statements, one of which was sworn and., 
according to the accused who took th~ stand upon voir dire., the other 
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had been giTen attar hi::i request to see his immediate superior o.f!icer 
and counsel had been rei'used. The statements were admitted into evidence 
ove.:r th9 accused• s obje,ction but both of them recount only the events 
prece~ tha parking of the car on the side road and his return to camp 
atter the,prosecutrL"t' departure with the accused pro.fessing an ignorance 
o.f the events in the interim. The accused's clothes, the prosecutrix' 
coat, the address memorandum and the pi~ures aforementioned, which 
revealed no injury to the prosecutrix, were also admitted into evidence 
.(R. 129-132, 132-134, 135-136, 137-138, 1.38-147, 148-149, 149-158., 
158-165, 165-168, 169-176, 176-uCO,; Pros. Exs. •A• - •L-211 ). 

4. The defense's motion for findings o.f not guilty was denied and 
one 6! the accused's officer coml'ades who had attended the dance at the 
Lakewood Country Club testified concerning the events of that evening. 
His version th8reof did not differ materially from that of the prosecu
trix, as hereinabove related, or that of the accused as ~ereina.i'ter 
mentioned, except that the prosecutrix looked and acted considerably 
older than 18 years of age, that she partook very much more extenslvely 
ot alcoholic beverages then she admitted, that she indulged in telling 

·•dirtyjokes• with the group and that she aud the accused danced •cheek 
to cheek; boey,to b~ (R. 182-197). 

5. 1'he accused., after explanation of his rights as a witness., testi
fied. His version o.f the eventt> during the evening at the Country Club 
did not materially vary from that ot the preceding witness. Neither 
did his versiono.f the events preceding their arrival at the .'.3.31 Club on 
the evening in question materially vary from that of the prosecutrix 
except that the Club was her selection and that she had maintained that she 
was 21 years old when she was refused a drink because or her suspected 
minority. At the 331 Club she had drunk •double coke-highs• and more of 

· them than she· had admitted and their departure was occasioned ey her remark 
•I'm pretty drunk., I think you will have to carry me•. While assisting
her with her coat she had permitted him to kiss her and while driving 
away she had sat close to himwith her arm around his shoulder for a 
while until she lay down in the seat with her head in his lap during 
intermittent naps from which she would arouse herself to kiss him and 
to give directions as"'to the route. The car was parked on the side road 
pursuant to her request and they embraced and kissed •to quite an extent 
at the time11 which she apparently enjoyed as she stated it was getting 
warm in the car and relaxed •just as though she had become excited 
over the petting•. Even then the accused made no effort to get on top · 
of her or to secure intercourse although he did have his hand •inside 
her leg several times• at which action slit did not protest. She then 
got out of the car and sat on the ground a few feet uay where he joined 
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her and they resumed their amcrous actions in a r~clir.J.ng pa.:,ition while 
discussine whether they would engage in intercvurse to which she was 
demurring because she did not know him well enough. About this t:Li,e they 
realized that they were sitting in a patch of sand burs which they had 
mistaken for grass and she complained of them sticking in her hair and 
legs. While he was removing them from her hair, she elevated her droes 

. to unhook her stockings which she removed with her shoes disclosing all 
her i.mdergar:nents and precipitating further kissing during which she lost 
a .:::hoe (R. 19!:!-230). 

The shoe being found, the accused sat down at another place and 
requested the prosocutrix to come to him which she did and he clasped 
his arms aroi.md her legs but she tapped him lightly on tna forehead witn 
her recovered shoe. He attempted to take the shoe from her and, during 
the struggle, she hit him twice with it on the back of his head causing·.· 
a profuse flow of blood. She sat down, held his head to her breast, then 
screamed •I didn't mean it• and backed away towards the car with him 
following her saying •Honey, come here• until he fell down and lost 
consciousness because _that was the last he remembered seeing her (R. 230-
233). 

Upon regaining consciousness he walked to an uninhabited house some 
distance away, returned to his car which appeared to have been moved and 
drove to the highway where he picked up·an unknown enlisteq man who 
assisted him in returning to his barracks where he undressed and went to 
sleep until he was awakened and arrested. He had given the two state
ments because he was under the impression that he had to make so.me kind of 
a statement a.~d regretted that.he had not elected to make a full dis
closure in them. He was unable to give any reason why the prosecutrix: 
had struck him with the shoe except that he was trying to take it away 
from her. Three pictures of his coupe automobile were admitted into 
evid.ence and it was stipulated that an absent officer would testify 
substantially as the defense's first witn9ss. Upon proper motion all 

-references to the accused•s ma?Tied status were stricken (R. 233-253, 
254-258; ~f. Exs. 1-3). 

I, 

6. The Specification alleges that the accused at a desienated time 
and place assaulted the prosecutrix with intent to rape in violation of 
Article 'of War 93. · The court by exceptions and substitutions found the 
accused not guilty as specified and charged but guilty of committing an 
assault upon the prosecutri..~ by •wrongfully• taking hold of her which 
the court found as a violation of Article of War 96. Assaulting a 
female accompanied by indecent liberties with her person is violative 
of Article of Viar 96. (CM 188606 Ll92i?Dig. Ops., JAG, 1912-1940, Sec. 
454 {.I!7 ). Such conduct, furthermore,.is manifestly of a nature to 
bring discredit upon the military_ service. 
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The findings of the court obviate the necessity of evaluating the 
evidence to ascertain its sufficiency to prove the graver offense 

· originally specified. Suffice it to say that the evidence for the 
prosecution at the very least shows a wrongful assault upon the 
prosecutrix by the accused in 'Which he took inde~ent liberties with 
her person under the aggravated conditions of her minority, her seeming 
'Willin~ess induced by the use of intoxicants and upon a side road near 
a ma.in high"Nay. This much, even the accus3d in his testimony admits. 
The incident ~as all the'characteristics of lOWdness, lasciviousness anr 
licentiousness;- amounting to drunken debauchery, and was scantily . 
cloaked only ey the darkness or night from the public, using the. 
adjaoent highway. ·m of the·'evidence, therefore, beyond a reasonable 
doubt supports the· findings of guilty of the Specitic.ation, ~ found 
by the court, in violation of Article of '!'ar 96. · 

?. The accused is about 30 years ot age. The War Department 
records show that he has no prior enlisted· service, having been com

. missioned a second lieutenant on 10 July 1943 .after having been 
employed during the precading month as civilian pilot by the Ferry
ing Division of The Air Transport Command•. 

8. The court was.legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is of the opinion 
that the record 9f trial is legally sufficient to support the findings 
of guilty of the Specification and the Charge, both as found by the 
court, and the sentence., and to warrant confirmation thereof. Dis
missal is authorized upon conviction of a violation of Article of "'i{ar 
96. 

~ f:~ , Judge Advocate 

~JudgeAdvocate 

~~ ~ Judge Advocate 
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SPJGN 
Cl.I 248412 

1st Im• 

. W'ar Department, J • .l.G.o., 24 fEB 1~ the Secretar;r ot War. 

1. Herell'i.th tranam1tted tor the action of the President 
are the record ot tr.Lal and the opinion ot the Board ot Renew 
1n the c.ase of Second Lieutenant Richard H. Stoddard (<>-527964),
14th Ferryillg Squadron, .Air Transport Comnand. 

·. 2. I concur in the opinion o! the Board of. Renew that the 
record o:t trial is legally su!ticient ·to support _the findings and 
the sentence and to warrant confirmation thereof. I reoomnend 
that the s entenee 0£ dismisaal. be confirmed aDi ordered executed. 

3. Inclosed are a draf't o! a letter tor your signature, 
transmitting the record to the President ibr his action, and a 
form of Executive action designed to carrr into et!ect the fore
going recommendation, should such action meet with approval. 

~. Q.~o.- e -

11,yron C. Cramer, 
· Jlajor General, 

The Judge Advocate General.· 

3 Inola. 
Incl 1 - Record ot trial. 
Incl 2 ~ Dtt. ot ltr. tor 

sig. Sec. of War. 
Incl 3 - Fo:m ot Executive 

action. 

(Sentence confinned but execution suspended. G.C.M.O. 184, 20 May 1944) 
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. J,r,q S•nioe Faroe• 

. Ia tae Office et TJie Judge ldveo&te Ge:aeral 
Washington, D. o. 
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SPJGV 
·c11 2.48438 

18 MAR 1944 

UJJITED STATES 

Second Lieutem.nt JELVD 
J. BACKES (0-1031290),. 
CaTal.r;r. 

hial 111' G.0.II., convened at 
Fen ~mdng, Georgia, 21 
December 1943. Di.8llissal and 
total torteituree. 

OPINION of the BOARD OF REVIEW . 
TAPPI., KIDNER and HARWOOD, Judge Advocates. 

1. The record of trial in tta case of the officer named above 
has been examimed by the Board of Review and the Board submit.- this., 
its opinion, to The Judge Advocate General. 

2. '.Lhe accused was tried upon the .following Charges and Specit'i
cations: 

CHARGE I: Violation o.f the 61st Article of war. · 

Specification: In that 2nd Lieutenant Melvin E~ Backes., attached 
to Pool., 515th Farachute.Infantr;r, Fort Benning, Georgia, did, 
Without proper leave, absent bimsel.f from his then organization 
and station at Fort Benning, Georgia., from about 19 August 1943 
to about 25 September-1943• 

CHARGE II: Violation of the 96th Article of war. 

Speci.ficationa 1 to 12 inclusive: (Findings of guilty disapproved 
· · by revining authority-). 

He pleaded not guilty to all Charges and Specit'ications•.He was found 
guilty of Charge I, and its Specification; gull~ of Charge II and 
Specit'ications 8, 9 and lO thereof; 'guilty of Specit'ications 1,21 4, 5., 
6, 7, ll and .12, except the words, "1rith intent to defraud•, 11f'raudu-. 
lently", ""8ll knowing that he did not have and not intending that he 
should have", and substituting therefor the-words, •not having", of the 
excepted words, not guilty-., of the substituted words guilty; guilty of 
Specification 3, Charge n, ··except the words "nth intent to defraud", 
11fraudulentl.3:~, and 111n money le,g~l tender ot the United States" and 
"nll !mowing that he did not have ~d not intending that he should have", 
and substituting -therefor.the words, "services rendered to the value of" 

· and "not having", ot the e.xeepteid words, not guilty, ot the substituted 
words, guilty. No evidence ot Jteviow, convictions 118s introduced.. . 
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He was sentenced to be dismissed the service and to forfeit all pay and 
allowances due or to become due. The reviewing authority disapproved 
the findings of guilty of' all Specifications of Charge II; approved the 
findings of guilty of Charge I, and its Specification, approved the 
sentence, and forwarded the record o! trial tor action under the 48th 
Article of Y,'li.r. · 

Although the revienng-authority in~ action disapproved the 
findings o! guilty of each o:t the l2 Specifications of Charge II, he 
failed to also disapprove the finding o! guilty of the Charge. This, 
in effect, amounted to a disapproval o! the findings of' guilty ot the 
Charge (Dig. Op. JAG, 1912-40, see. 404)•. 

3. Since.the revielling authorit;y approved only the findings of 
guilty o! Charge I, and its Specification, 'invol'Vlllg absence without 
leave in violation of the 61st Article of War, ~only the evidence per-
·ta:Jn1ng to that Specification and Charge will be discussed. · 

The evidence for the prosecution is substantia~ as follows: 

An extra.ct copy or the morning report of company H, 515th 
parachute Infantry, Fort Benning, Georgia, showing the aecused•s unauthorized 
absence from 19 August 194.3 to 25 September 194.3 -was introduced in evidence 
(R. 15). It was stipulated that accused was apprehended at the Georgian 
Terrace Hotel, Atlanta, Georgia, 25 September 194.'.3 (R. 19). 

4. For the de.tense : 

After having his rights explained accused elected to make an: · 
unsworn written statement, which was read to the -court by his counsel (R. 52). 
No part of.this statement touched upon the offense alleged in 'Charge I 
and its Specification. 

5. The evidence shows, without controversy, that accused ~s absent 
without leave from his organization at Fort Benning, Georgia, tram about 
19 August 1943 until he was apprehended at the Georgian Terrace· Hotel, 
Atlanta, Georgia, on 25 September 1943, and fully supports the findings 
of' guilty ot Charge I and its Specification. 

. 6. war Department records show that accused is 26 years old. He 
attended the Putnam, Oklahoma High School for 3 years. He enlisted 
28 March 1940,,and served with 12th cavalry. Completed O!ficers candidate 
course, The Cavalry School, Fort Riley, tansas and was commissioned 
second lieutenant, cavalr.r, in AUS, .31 December 1942; and has .served as 
an officer since that date. 

?. The court -was lega~ constituted and had jurisdiction o! the 
person and subject matter. No errors injuriously affecting .the substantial 

. rights of the accused were committed during the trial. In the opinion of 

- 2 -
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the Board of Review the record of trial is lega~ sufficient to support 
the findings of guilty and the sentence as approved by the reviewing 
authority, and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of the 61st Article.of war. 

Judge Advocate.~«2i~. 
L,(vL>fh;/1;~ . . , Judge Advocate. 

, Judge Advocate.1f~j)~ 

- 3 -
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SPJGV 
CM 248438 

1st Ind. 

War Department, J .A.G.O., 2 ] APR 1944 - To the Secretary or War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion-of the Board or Review in the. 
case or Second Lieutenant Melvin E. Backes (O-lq.31290), Cavalry. 

2. I concur in the opinion or the Board or Review that the 
record of trial is legally sufficient to support t~e findings of 
guilty as approved by the reviewing authority, to support the 
sentence and to warrant confirmation of the sentence. Accused 
absented himself without leave from his station at Fort Benning,, 
Georefa, for a period of one month and six days. Although it is 
not shown in the record of trial proceedings, it appears from the 
summary of evidence accompanying the investigating officer's report 
that accused was drunk most of the tinie while absent from his station. 
The court found that during the period of his unauthorized absence 
accused made and uttered numerous worthless checks charged in 
Specifications 1 to 12 inclusive of Charge II which f'indings of guilty 
were disapproved by the reviewing authority. The accused was appre
hended by the military police in the Georgian Terrace Hotel, Atlanta, 
Georgia, 25 September 1943. Although not of record in the trial · 
proceedings or accompanying papers, it appears from the staff judge 
advocate's review that the discovery by accused that his wife had 
instituted divorce proceedings may have influenced him in the com
mission of the alleged offenses. However, this fact, even if true, 
does not justify any clemency. I, therefore, recommend that the 
sentence be·confirmed and carried into execution. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

··~ ~. ~-0-,,..-......-
_ Myron c. Cramer, 

Major General, 
.3 Incls. The Judge Advocate General. 

Incl.1-Record of trial. 
Incl.2-Dft. ltr. for 

sie. Sec. of \'Tar. , 
Incl.3-Form of action. 

(Sentence confirmed. G.C.M.O. 31.3, 17 Jun 1944) 

-4-



WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

(269) 

28 ·MAY 1944 
SPJGH 
CM 248448 

UNITED STATES ) 93RD INFANTRY DIVISION 

v. 
_) 

) 
) 

Trial by- o.c .M., convened at 
Essex, California, 12 January 

Private KID MILES, JR. ) 1944. Dishonorable discharge -
"(38080545), Company C,, ) (suspended) and confinement 
369th Infantry. ) 

) 
for five (5) years. 
habilitation Center. 

Re

'" OPINION of the BOARD OF REVIEW 
DRIVER, o•CONNCR and LOITER.HOO, Judge Advocates. 

l. The record of trial in the case of the soldier named above has 
been examined in the Office of '.lbe Judge Advocate General and there found 
legally insufficient to support the findings and sentence. The record has 
now been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused pleaded not guilty to and was found guilty of the Charge 
and Specification. He was sentezx:ed,to dishonorable discharge, total :for
feitures, and ccnfinement at hard labor for five (5) years. The reviewing 
authority approved the sentence, ordered the sentence executed but suspended 
execution of the dishonorable discharge, and designated the Rehabilitation 
Center, Turlock, California, as the place of confinement. The proceedings 
were ptblished_ in General Coo.rt Martial Orders No. 20, Headquarters 93rd 
Infantry Division, 17 Janua:i:y 1944. 

. 3• The only question requiring consideration is whether the participa
tion of Captain Frank y. Scott, Corps of Engineers, in the trial o:t the case 
as trial judge advocate, was such an error as to require the vacation of the 
findings and sentence. 

4. '.lhe record of trial discloses that the charges in this case were re
ferred for trial on 11 January 1944, to Captain St. Elmo P. Henderson, as 
trial jl.rlge advocate of a general court':"ll!B.rtial appoiIIted by paragraph 2, Special 
Orders No. 1, Headquarters 93rd. Infantiy DiVision, l JanUB17 1944. The case · 
was tried en 12 January 1944 by the court to which it ns referred, except that 
Captain Frank M. Scott acted as trial judge 'advocate in place or C~ptain 
Henderson. There :ll3 nothing to show that Captain Scott was ever substituted 
for Capta:in Henderson as trial judge advocate of this court, although by 
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paragra:rn 3, Special Orders No. 11, same headquarters, 12 January 1944, he 
was substituted as trial judge advocate in place of Captain Henderson 
on a previous general coort-martial appointed by paragraph 7, Special 
Orders No. )2S, sane headquarters, 24 December 1943•. The record shows that 
the menbers of the court, the personnel of the prosecution, and the witnes
ses were sworn. The record in:licates that the case was tried by the "TJA". 
Captain Scott authenticated the record as trial judge advocate. 

5. It will be seen .from the foregoing that although Captain Henderson 
was the duly appointed trial judge advocate of the court that tried the 
case he did not participate in the proceedings but that Captain Scott, who 
had not been designated as .the trial judge advocate of this court, acted 
as such in the trial of the case. The question is presanted whether the 

: participation of Captain Scott in the trial was such an error as to require 
the vacation of the findings and sentence. 

On the authority of CM 2007)4, Burns (Dig. Op. JAG, 1912~0, sec. 
)68(1); 5 B.R.l)., recently approved and Torrowed by the Board in CM 248464, 
Adams, the Board ot Review is of the opinion that his participation con- . 
stituted fatal err(lr. · 

6. For the reasons stated, the Board of Review is of the opinion that 
the record of trial is legally insufficient to support the findings am sen
tence. 

- 2· -
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1st Im. 

War Department, J.A.o.o., 2,9 M~'< 1944_ - To the Secmar;y ot War. 

1~ Herewith transmitted tor your action unmr Article of War 5oi, as 
amended by the act of 2(? August 1937 (50 Stat. 724; 10 u.s.c. 1.$22),t is 
the record of trial in the case ·of Private Kid Miles, Jr. (380805451, 
Canpaey c, 369th Inf'antey. 

2. I concur in the opiniai of the Board ot Review and, tar the reasona 
stated therein, recommend that the tindiJ:88 a.Di sentence be vacated and 
that all rights, privileges and. :i;roperty of 1'hich accused. baa been de
prived by Virtue of said sent~e be restored. 

3 • . Inclosed is a form or action car~ into effttct the recommendation 
above made. 

)lyrai c. Cramer, · 
:Maj or General, 

The Judge Advocate General. 

2 Incls. 
Incl .1-.Rec. of trial. 
Inc1..2~orm of Action. 

(Findings and sentence vacated b,y order of the Under Secretary of War. 
G.C.M.O. ?}81 17 Jun 1944)' .. 

.,-3 .. 





WAR DEPARTMENr
Arni.r Service Forces 

In the o.t.tice of The Judge Advocate General 
..:..-_ Washington, D.c• 

2 3 MAY 1944 
(273) 

SPJGH 
CM 24645) 

UNITED STATES ) 93RD INFANTRY DIVISION 

v. 
·) 
) Trial b,r o.c.H., convened at 
) Essex, California, 13 January 

Private ARCHIE L. FIELDS ) 1944. D:i.shono.n.ble discharge 
(3400.$721), Compan;y L, 
368th ln!aht:ry. 

) 
) 
) 

( suspended) and confinement 
for five (5) years. Re
habiliiation Center. 

--------- ......--..-
OPINION of· the BOARD CF REVIEW 

IRIVER, O'COONCR and LOrTERH03, Judge A.ctvocates. 

1. The record or trial. in the case of the soldier named above has 
been exa:mined •in the Office of The Judg• Advocate General and there found 
·legal~ insuftid.ent to support the findings and sentence. The record has 
now been examined by' the Board of Review and .the Board 1111bmits this, its 
opinion, to 'l'tle Judge Advocate General• 

. 2. The accused pleaded not guilty to and was fOIIDi guilty or all 
Charges and SpecUications. Evidence was intzooduced ot two previous con
victions by special cw.rts-111art1al or absence without leave .tor fin ~ 
and breach of arrestJ and of absence without, leave .tor abw.t two months and 
six dqs. He was sentenced to dishonorable discharge, total forfeitures 
and cc:nfinement; at hard labor for ten (10) years. 'l'he reviewing authority 
approved the sem.ence, remitted five years of the coni"inement imposed, 
ordered the sentence as moditied executed, suspended execution o.t the dis
honorable discharge, and designated the Rehabilitation Center, Turlock, 
Calii'omia, as the place· 0£ confinement. The proceed;ings were published 1n 
General Court; Martial Orders No. 28, Headquarters 93rd Intantr,r Division, 
17 Janua17 1944. .· . 

3• · 'lbe only question requiring consideration ia whether the part;icipa- . 
tiai ot Ca~ain Frank M• Scott, Corps 0£ Engineers, 1n the trial o£ the . 
case as trial judge advocate, was such an error as to require the vacation 
of the ~dings and sentence. 

4. Tbe record or trial .discloses that by ~a.graph :J., Special Orders 
No. 316, Headquarters 93rd Ini'anlay DI.vision, 14 ·December 1943, a general 
court-martial (hereafter designated Court •A.•) ns appointed, or·wb:ich 
Captain St. Elmo p. He?Xierscn was the designated trial ~• adTOCate. · The 
charges in thl.s case were reterred .tor trial to Captain Henderson, as trial 
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judge advocate or Court "A•, en 21 December 194.3. By paragraph 7i Special 
Orders No. )25, sane headquarters; 24 December 194.3, a nn court \hereaf'ter 
designated Court "B") was appointed., or which Captain Henderson was also 
named trial judge advocate., and all unarraigned cases previously reterred to 
Court •A" were referred to Court 11B11 • By paragraph 2, Special Orders No~ 1., 

. same headquarters, l Janua.r,y 1944, a new court (hereafter designated Court 
11 c•) was appointed, or which Captain Henderscn was named trial judge advocate, 
am all unarraigned cases in the hams of Court "B" were transferred to 
Court nc•. B7 paragrain .3, Special -Orders No; 11, same headquarters, 12 
Januar,y 1944, Captain Frank M. Scott was substituted as trial judge advocate 
of Court "B11 in pla~e of Captain Henderson. The case was tried 911 13 Janu
ary 1944 by- Court •c•, except that Captain Scott acted as trial judge 
advocate in place of Captai,n Henderson, the designated trial judge advocate 
of Court. 11C11 • ·The assistant trial judge advocate of both Courts "B" and 
•c• ns Second Lieutenant Samuel W. Allen. The record shOW'S that the members 
of the court, the persormel or the prosecution and the witnesses were sworn. 
The record indi.cates that the case was tried by the •TJA11 'and Captain Scott 
autihentiei.ted the record. 

5. It will be seen from the foregoing that although Captain Henderson 
was the duly appointed trial judge advocate of the court; that tried the 
case he did not participate in the proceedings but that Captain Scott, who 
had not been designated as the trial judge advocate of this court, acted 
as such in the. trial of the case. The question is presented whether the 
part;icipaticn of Captain Scott in the trial was such an error as to require 
the vacation or the findings arxi sentence• 

. On the authority or CM 200734, ~ (Dig. Op. JAG, 1912-hO, sec. 
368(1); 5 B.R.l), recently approved and followed by' the Board in CM 248464, 
Adams, the Board or Review is or the opinicn that his participation ccn
stitutied fataJ. error. 

6. Far the reasons stated, the Board of Review is ot the opinion that 
the record of trial is legally inauf'ficient to support the findings and sen
tence.· 

., Judge .A.dvocate. _~Pz-~ 
-~---~ .. ..;.·_____,Judge AdYocate. ......-~.,.-,;-~~-·-_·_ 

._·...'J.-:-1" ~--l-/. .,.·... -.;..;.-~~---''Judge Advocate.-- ;; < 

-2-
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1st Ind. 

War Department, JJ..o.o., 2 9 MAY 1944 ~ To the Secmar7 or War. 

1. Herewith transm1tted tor your actiai under Article of War SO,, as 
amemed by the act at 20 .l~ust 1937 (SO Stat. 724J 10 u.s.c. 1522), is 
the record or trial in the case of Private Archie L. Fields (3400.$721), 
Comp81'J1" L, 368th Intant17. 

2. I concur 1n the opinion of the Board of Review and, for the reasons 
stated therein, recommend that the findings and sentence be vacated and 
that an· rights, prJ.Tileges am property of which accused has been de-

. prived bT virtue of said sentence be restored. 

3. Inclosed is a form ot action ca.rr,1.ng· into effect the recommendation 
abow made. · 

. Jl;yron c. Cramer, 
Major General, 

The Judge .ldv'ocate .General. 

2 Incls. 
Incl.l-Rec. of trial. 
Incl.2-i'om or Action. 

(findings and sentence vacated tu order of the Under Secretary of War. 
G.C-.M.O. 288, 12 Jun 1944) · · . -
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WAR DEPARTMENr 
A.nrr:r Service Forces 

In the Office of The Judge Advocate General (277)
Washington., D.C. 

2·6 ·MAY 1944 

SPJGH 
CM 248454 

UNITED STATE~ )_ 93RD INFANTRY DIVISION 
) 

v. 

Private ALFONSO L. BRAY 
• 

) 
} 
) 

, Trial by o.c.M• ., convened at 
Essex, Cal:U'omia, 13 January 
1944. Dishonorable discharge 

(39555261}, Company A., 
25th Infantry. 

) 
) 
} 

(suspended) and confinement for 
five (5) years. Rehabilitation 
Center•. 

OPINION of the BOARD OF REVIEN 
DRIVllR., o•CrnNCR and LO'ITEEHOS, Judge .Advocates. 

1. The record of trial in the case of the soldier named above has been 
examined in the Office of The Judge Advocate General and there found legally 
insufticiait to support the findings and sentence. 'l'be record has now been 
examined 'b,1 the Board of Review and the Board submits this, its opinion, to 
The Judge Advocate Genat"a1. 

. 2. The. accused pleaded not guilty to·and was found guilty of the Charge 
and Specification. He was sentemed to dishonorable discharge, total. for
feitures and confinElll8nt at hard labor for five years. , 'l'be. reviewing au
thority approved the sentence, ordered it executed but suspended execution 
of the dishonorable discharge, and designated the Rehabilitation Center, 
Turlock, California, as the place of confinement. The proceedings were pub-
lished in General Cour:t Martial Orders No. JO, Headquarters 93rd Infant.r., 
Div.1.sion, 19 Januaiy 1944. · . . · · 

3. The ow.:r, quest.ion requiring ccnsideration .is whether the partieipa":' 
tion o! Captain t'rank M. Scott, Corps of Engjneers, in the. trial of the ·. 
ease as trial judge advocate, was such an error as to require the vacation ot 
the findings arxi sentence. -

4. liie record of trial discloses that 1:t1' paragraph 11 Special Orders 
No. 316, Head~rters 93rd Ini'ant17 Division, 14- December 1943, a general 
court-martial (hereafter designated Coun "l") was appointed., or which 
Captain St. Ellno P. Henderson wu the designated tr.ial judge advocate. The 
charges in this ease were referred _for trial to_ Captain Henderson, as trial 
judge advocate of Cw.rt; "A•, en 21 December 1943. By paragraph 7, Special. 
Orders No. 32S, same headquarters, 24 December 1943,-a mnr cour1. (hereafter 
designated Court "B") was appointed, of which Captain Henclers<n was also · 
named ~rial judge advocate, and. al~ unarraigned cases pretl~sly .referred to 
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Court •A." were refeITed to Court "B•. By paragraph 2, Special Orders No. 1, 
same headquart.ers, 1 January 1944, a new court. (hereafter designated Court 
•c•) was appointed, or 'Which Captain Henderson was named trial judge advocate, 
and all unarraigned cases in the hands of Court. 11B11 were transferred to 
Court nc•. By- paragraph 3, Special Orders No. 11, same headquarters, 12 
January 1944, Captain Frank :M. Scott was substituted as trial judge advocatf, 
of Court 11B• in place of Captain Henderson. The case was tried on 13 Janu
ary 1944 by Court 11C•., except that Captain Scott acted as trial judge 
advocate in place of Captain Henderson, the designated trial judge advocate 
of CO\ll't •c•. The assisttq1t trial judge advocate of both Courts "B" and
•c• was Secom Lieutenant Samuel w. Allen. The record shows that the members 
o.f the court, the personnel of the prosecution and the ntnesses nre sworn. 
The record indicates that the case was tried by the "TJA-. and Captain Scott 
authenticated the record. 

5. It will be eem .from the foregoing that although Captain Henderson 
was the dul,y appointed trial judge advocate of the court that tried the 
case he did not part.icipate in :the proceedings but that Captain Scott, who. 
had not been designated as the trial judge advocate of this court, ,acted 
as such in the trial of the case. The question is presented whether the 
participation of Captain Scott in the trial was such an error as to require 
the vacation· of the findings am sentence. · 

Ch the authority of CM 200734, Burns (Dig. Op. JAG, 1912-40, sec. 
368(1); 5 B.R.1), recert.ly approved and followed by the Board in CM 248464, 
Adams, the Board of Review is of the opinicn that his part.icipation con- . 
stituted fatal error. 

6. For the reasons stated, the Bo.ard of Review is of the opinion that 
the record of trial is legal)J' insufficient to support; the .findings and sen-

. t-ence. · · 

. / . 

, Judge Advocate 

·---i..-7....',~{Y-~_-- 4..;;C-:~;:;.;....;::;;;..:;:. __, Judge Advocate __ ~--
1 

--~--,.,_....~._____..;;--_.;.~---·'Judge Advocate· 

- 2 -
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lat Ind. 

War Departnent, J.A..o.o., - To the Secretazy ot War.29 MAY 1944 
1. Herewith transmitted !or 7our action under Article o! War Soi, as 

amended by the act of 20-August 19.37 (SO Stat. 724; 10 U.S.C. ]522), 111 
the record of trial 1n the case of Private Al.tonso :r.. Bray- (39SSS281), 
Canpany A, 2Sth Infantr,y. 

2. I concur 1n the opinicn o£ the Board ot Review and, for the reasons 
stated therein, recommend that the .findings and sentence be vacated and 
that all rights, privileges and propertY' of llhi.ch accuaed has been de
prived by virtue of said sentence be restored• 

.3. Inclosed is a !orm o£ action carrying into e.f'!ect the recommendation 
·above made. 

~ ~-~----·--
llyron C. Cramer, 
llajor General, · 

The Judge Advocate General. 

2 Incls. 
Incl.1-Rec. of trial. 
Incl.2-Form o! Action. 

(Findings and sentence vacated by order of the U~der Secretary of War. 
G.C.M.O. 293, 17 Jun 1944) 
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WAR DEPARTMENT 
A.rary Service Forces 

In the Office or The Judge Advocate General 
(281)· Washington, D.C. 

SPJGH 
CM 248456 

UNITED STATES 

v. 

Private LEONARD s. MEEKS 
·(35118255), Camp~ B, 
368th Infantr.,• 

26 ·MAY 1944 

93RD INFANTRY DIVISION 

Trial by o.c.Y., convened at. 
Essex, Callfornia, 13 January 
1944. Dishonorable discharge 
(auspendedl ·and confinement 
for f'iTe (5) years. Re
habilitaticn Center. 

OPINION of'' the BOARD CF R.EVlEW 
DRIVER, O'CONNOR and LO'ITERHOS, Judge Advocates • 

• 

· 1. The record of trial in the case or the soldier named· above has 
been ex.amined in the Office or The Judge Advocate General and there round 

·legal.]Jr insuf'!id.ent to support the findings and sentence. The record has 
now been examined by'the Board at Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused pleaded not guilty to and us found guilty of all 
Charges and Specifications•. He was sentenced to dishonorable discharge, 
total torfeitures and confinement at hard labor !or eight (8) years. ihe 
reviewing authority approved the sentence, remitted three (3) years o! the 
c9ntinement; im.posed,·orderedthe sentence as :modified executed, but suspended 
execution of' the-dishonorable discharge, and designated the Rehabilitation 
Center, Turlock, Calilornia, as the place or confinement. The proceedings were 
pablished in General Court Martial Orders No. 32, Headquarters 93rd Intantry 
Division, 19 Januar;r 191.&4. · 

.. .3- · ·The onl.7 questicm requir~ consideration is 'Whether the participa-
. tion. o.t' Captain Frank JL. Scott, Corp, ot Engineers, 1n. the trial of the 
~- aa trial judge advocate, was such an error as ·to require t.he vacation ot 
the· findings and sentence. · 

4• The record or trial discloses that the charges in this. case were re
ferred tor trial an 11 Januar;r 1944, to Captain St. El.mop. Henderson, as 
tr1a1 judge advocate of a general court-11111rtial appoim.ed by paragraph 2 
Special Ordere No. l, Hea.dquart,ers 93rd Intantr.r Diviaion, l January 1944. 
The case wu tried on ]J Ja.nuary 1944, by the court to which it was referred, . 
except that Captain Frank M. -Scott acted as trial judge advocate 1n place ot 
Captain liea.derson. There ill nothing to show that Captain Scott was ever sub-

, etitut·ed. tar Captain Haideraon as trial judge adTocate or this court although 
b;r paragr~Iil .3, Special Orders No. 11, same headquarters, 12 January 1944 he . . , 

http:appoim.ed
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was substituted as trial judge advocate in ,Place of Captain Henderson on a 
previous general court martial appointed by' paragraph 7, Special Orders 
No. 32S, same headquarters, 24 Deceni:>er 1943. The record shows that the 
meni:>ers of the court, the personnel of the prosecution, and t·he witnesses 
were sworn. The reconi in:iicates that the case was tried by the 11TJ.l". 
Captain Scott authenticated the record as trial judge advocate. 

s. It 11:i.ll be seen from the foregoing that although Captain Henderson 
was the duly appointed trial judge, advocate of the court that tried the 
case he did not participate in the proceedings but that Captain Scott, who 
had not been designated as the trial judge advocate of this court, acted 
as such in the trial of the case. The question is presented whether the . 
participation of Captain Scott in tl,le trial was such an error as to require 
the vacation of the findings and sentence. · ' 

On the authority of CM 200734, Bu.rru, {Dig. Op. JAG, 1912-40, sec. 
368(1); S B.R.l), recently approved and followed by the Board in CM: 248464, 
Ada.ms, the Board o£ Review is of the opinioo that his participation con-
stituted fatal error. · 

• 
6. For the reasons stated, the Board o.t' Review is of the opinion that 

the record o£ trial is .legally insufficient to support the findings and sen-
tence. · 

-,,.~.-..---·---·~~---· ,Judge Advocate 

_....-:._Cf'_._{)~-~-,)-· _·____,Judge Advocate_:_Q_·-~-;i,_J_· 

--~ __'_-,,_,_.·_t_~_·~---'Judge Advocate....'"tt-Jzj 
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. 1st Ind. 

Wa:E" Department, J.A.o.o., 2 9 MAY 1944 - To the Secretary or War. 

l. Herewith transmitted for your action un:ier Art.icle of War Sot, as 
amended b,y the act; of 20 August 1937 (SO Stat. 724; 10 u.s.c. 1522), 18 
the record of trial in the case of Private Leonard s. Meeks (35ll82SS), 
Company B, 368th Intant17. . 

2. I concur in the opin:1.on of the Board of Review and, for the reasons 
sta"t;ed therein, recommend that the findings and sentence be vacated and 
that all rights, privileges and property o:f which accused has been de
prived by virtue of said sentence be restored. 

•3. Inclosed is a fonn of action carrying into effect the recommendation 
above made. 

~ Q.. •.~-----

}tyron c. Cramer, 
Major General., 

The Judge Advocate General. 

2 Incle.. . 
Incl.1-Rec. or trial. 
Incl.2..;foll!l of Action. 

(Findings and sentence vacated by order of the Under Secretary of War. 
o.c.M.o. 295, 17 Jun 1944) · 

-3-
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WAR DEPARTMENT 
A:rrrty Service Forces 

In the Office of The Judge Advocate General 

Essex, California, 14 January 

....__ · Washington, n.c. 
(285) 

SPJGH 
2·1 ·MAY 1944 

CM 248459 

UNIT;E-D STATES ) 93rd INFANTRY DIVISION 
),. 

v. ) Trial by G.c.x., convened at. 
) .- ) .Private WILLIE WATSON, ·JR. 191'4. For!eiture of thirty

(34320860), 93rd Military ) three dollars ($33) per mon~ 
Police Platoon, 93rd In ) for six (6) months. 
fantr,y Division. ) 

OPINION ot the BOARD OF .REVIEW 
DRIVER, o•CONN<R and LOrTliEIC6, Judge Ad:Yocates • .. 

1. The record of trial in the case of the soldier named above has 
been examined in the Office of The Judge Advocate General am. there found 
leg~ insufficient; to support. the findings and sentence. The ·record has 
nOII' been ·examined by the Board of Rerln and the Board submits ~, its 
opinion, to The Judge Advocate General. 

2. The accused pleaded not guilty to all Specifications and Charges 
ani was found not guilty of willful disobedience of the order of a noncan
missioned officer and guilty of using threatening language toward a noncom
missioned ollicar, in 'Violation of Artic;le of war 65, assault with intent 
to do bodily harm, and being drunk and disorderly in un:U'orm lmile on mili
taey police duty in a public place, in violation of Article of War 96. He 
ns sent.enced to forfeit tbirty-th,ree dollars ($.3.3.00) of his ~ per month 
fer s:iJI: (6) months. The reviewing authority approved oncy so much of the 
.finding of guilt,y of assault lfith intent to do bodily harm as involves . . 
.simple assault, approved the sentenco am ordered it executed. nie proceed
ings were published· in General Court-Martial Orders No. 35, Headquarters 93rd. 
Infantry Division, 20 Januar,y 1944. 

3 • The only question requiring consideration is whether the parti cipa
tion of Captain Frank JC. Scott, Corps' of Engineers, in the trial of the 
case as trial judge advocate, was such an error as to require the vacation 
of :the find:i ngs am sentence • 

• 
4. The record of trial discloses that the charges were referred for 

trial on 14 Januar;y l.944, to Captain Frank ll. Scott, ·as trial judge adTocat. . 
of a general cou.rt.-sartial appointed by' paragraph 2, Special Orders No. 1, ,·_ ·, 

.Headquarters 93rd. In!'ant17 Division, l Janua17 19144. lb:arn1nat1on of thal, .: · . 
order discla!!ea that Captain st. JQ.m.o P. HendersCl'l was designated trial /jlidge 
advocate of the cwrt. BT parag~fb. J, Special Orders No. u, ane he,a~rte~s, 
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12 January 1944, Captain Scott was substituted in place o! Captain Henderson 
as trial judge advocate of a prertous general court-martial appointed on · 
24 December 1943. However, there is .nothing to show that Capt.ain Scott 
was ever substituted in place or Captain Henderson as trial judge advocate 
or the general coo.rt-martial appointed on 1 Januar.r 1944. The case :wu 
tried on 14 Janua17 1944 by the court to which it had been re!erred except 
that Captain Scott acted as trial judge advocate. The record shows that. 
the members .of the court, the personnel or the prosecution and the 
witnesses were sworn. The record indicates that the case na tried b;r the 
•TJA11 • Captain Scott authenticated the'record aa trial judge advocate. 

5. The fact that in the first 1ndorsement referring the case for . 
trial, Captain Scott was erroneously stated to be the trial judge advocate
of the general court-martial appointed on l Jarma.ry 1944 'WOUl.d not, of , 
course, .affect the validit;y of- the trial b;y this court, if· Captain Henderson 

•had acted as trial juige advocate (CM·l98108, Casey. 3 B.R. 1$9). Nor 
would this erroneous designation work a substitution of Captain Scott for 
Captain Henderson on the court. It ia clear that it 1ras not the intention 
of the general court-martial aut.horit;y to make a eubstitution in this 
i'rregular manner and that the indorsement ns dra,rn under the erroneo~ 
assumption that Capt.ain Scott had previousl;y been subatituted in place ot 
Captain Hem.arson as trial judge advocate of this court. 

6. It will be seen from the foregoing that although Captain Hender•on 
was the du~ appointed trial judge advocate of the court. that tried t~ 
case he did not participate in the proceedings but that Captain Scott, who 
had not been designated as the trial judge advocate ot this court, acted 
as such 1n the trial of the case. The question is presented whether the 
participation or Captain Scott in the trial was such an error as to reqiire 
the vacation of the findings and sentence. 

On the authoricy- or CM 200734, Burns (Dig. Op. JAG, 1912-40, sec. 
368(1); 5 B.R.l), recently approved and l'ollowed by the Board. in CY 248464, 
Adams, the Board or Review is of the opinion that his participation con~ 
stituted fatal error. 

7 • For the reasons stated, the Board ot Renew is of the opinion that 
the record of trial is legal~ insufficient to support the findings and sen
tence. 

>~/It.~ , Judge Advocate 

_-_';_.\-_.,~~--· ,___·___,Judge Advocate-/-:--:'_Q_~_" 

___,,~\""Ti-~~'-·... .;__;_..;..:.....:..::···=--__,)•Judge Advocate 

-·2 -
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1st Ind. 

War Department, J.A.G.O., 2 9 MAY (944 - To the Secretary of War. 

1. Herewith transmitted for yolr actiqn under .Article of War Soi, as 
amended by the act of 20 August 1937 (50. .Stat. 724; 10 u.s.c. 1522), is 
the rec;ord of trial in the case of Private Willie Watson., Jr. (34320860)., 
93rd 11illtary Police Platocn., 93rd Infantry Di.vision.:. 

2. I cone~ in the opinion ·or the Board of Review am, for th,:- reasons 
stated-therein, ·recommend that the findings and sentence ·be vacater'I. a.i.1d 

that all rights., priY,.leges and property of which accused has been de-
prived by virtue of said sentence be restored. ·· 

3. Inclosed is a form of'. action carrying into effect the reconnnendation 
above made. 

Myron C. ·Cramer., 
Major General, 

The Judge Advocate General. 
2 Incls. 

Incl.1-Rec. of trial. 
Incl.2-Form of Action. 

(Findings and sentence vacated by order of the Under Secretary of War. 
G.C.M.o. 294, 17 Jun 1944) ., 

- 3. -





------

WAR DEPARTMENl' 
Arrrry Serrice Forces 

!n.__!;he Office of The Judge Advocate General 
Washington, D.C. (289) 

•g MAY 1944 
SPJGH 
CY 248464 

UNITED STATES ) 93RD INF.ANrRY DIVISION 
) 

v. ) Trial by G.C.M~, ccnvened at 
.) Essex, California, 14 Januarr 

Private JEFFERY ADAMS ) 1944. Dishonorable dischar~e 
(391S8609),· Canpany K, ) and coofinement i'or ten {10) 
368th Infantr.,. ) ;rears. Federal Correctional 

) Institution. 

HOLDING by the BOARD OF REVIEW 
DRIVER., 0 1CONNOR and LOTrERHOS., Judie Advocates. 

1. b record or trial in the case oi' the soldier named above has 
· · been examined b;y the Board of Review. 

2. The accused was tried ·upon the following Charges and Specifica-
tionaa · 

QI.A.ROE Ia Violation or the 61st Article of War. 

Specification ls In that Pri~ate Jeffery- Adams Compan;y K., 368th 
· Infantry, did, without. proper·leave., absent himself from 
his station at Camp Clipper, California, i'rom about 7 
October 1943 to about 29 October 1943• · 

·-- \ . 
· Specification 21 In that Private Jeffery- Adams Company K, 368th 

Infant,:"T, did, without proper leave, absent himself from 
his Co~ at Camp Clipper, California, fran about Aug. 7, 
1943 until 7 October 1943• 

CHARGE !Is Violation or the 69th .lrt.icle o£ War. 
(Withdrawn by appointing authorit7). 

. ' 

Speci.ficationl (Withdrawn b7 appointing authorit)r). 

CHARGE Ills Violation of the 9.3:rd Article or War. 

Specif'ication 11 (Withdrawn by appointing authority-). 

Specit'ication 21 In that Private Jef.tery-:J.dams Company- K, 368th 
Ini'antrr, did, at Loe Angeles, California, on or about 3 
November 1943 feloniously take, steal and ca.rry- away an auto, 

· value more than titty dollars ($So.oo), the property of Chet 
BrEnler. 
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CHARGE IV: Violation of the 96th .Article of War. 

Specificiationa · In that Private Jeffery .Adam!., Compaey K., 368th 
Im'an't%7., did. 1 at Los Angeles., California., on or about 4 

. November 1943, without authority., appear in cirllian cloth-
. ing. . 

Accused pleaded not guilt7 to, and wu found guilty of all Charges and 
Specil'ieationa. Evidence of one previoul!I conrt.ction by special court
martial of absence 111:thout leave for six days was introduced; He wal!I sen--
tenced to dishmorable discharge., total f'ori'eitures and confinement, at hard 
labor for twa1t7 (20) ,-ears. The rfliewing authority approved the sentence 
bC:t remitted ten (10) years or the cont'inement imposed., designated the '. 
Federal Correctional Institution, Englewood., Colorado, aa the place of' con
finement aid forwarded the record of trial for action under Article of Warsoi. · 

• 
. . 3• The record of trial presents the question whether the participa

tion of Captain Frank ll. Soott, Corpl!I of Engineers, in the trial o! thi8 
ca1e as trial judge advocate., was wch an error as to require the vacation 
of the findings and sentence. · · 

4. 'l'he record d.18c1.oses that the Charges in this case were .referred 
for trial on 29 Decallber 1943 to Captain st•. Elmo P. Henderson., Division 
Headquarters., trial judge advocate o£ a general court18.rtial appoint,ed by' 
paragra~ 1; Special Orders No• .316, Headquarters 93rd Inf'antiy Division., 
14 December 194.3 (hereaf't.er designated Court •A.•). Prior to the date or 
the reference ot the charges for trial., all,unarraigned cases referred to 
Court "A" were by' paragraph 7, Special Orders No. J2S, same headquarter•,
24 December 194.3, referred to·a n811' court {hereafter designated Court "B"), 

- of llh:i,ch Capt:.ain Henderson was the trial judge advocate. By paragraph 2., 
Special Orders No. 1 1 same headquarters, 1 J8IJllaI7 1944, all -c:marraigned · 
cases in the hands of Court; "B" were referred to a new court; (hereafter 

· designated Cw.rt •c•), of which Captain Heooerson 'WU also the trial judge 
advocate.· By paragraJb 3, Special Orders No. 11, same headquarters, 12 
Jailllal7 1944., Captain Frank Y. Scott, Corps of Engineers., was substituted 
for Captain Henderson as trial judge advocate of Court •B•. The case was 
tried en l4 Januarr 1944 by a court 11bose personnel, prosecution and defense 
counsel., were identical with that of Court "C", except that Captain Scott 
acted as tria1 judge aC:,.vocate in place rL Captain Henders~n, the designated 
trial judge advocate- of Court ncn. The assistant trial judge adTocate ot 
both Courts "B• and •c• was Second Lieutenant Samuel w. Allen. The record 
shows that the m~mbers of the court_., the personnel of the prosecution., and 
the only witness, were sworn. '.the evidence for the prosecution was pre
sented and the witness was examined b7 the "TJA.•. The record of trial 1A.S 
authenticated b7_Captain Scott. 

-2-
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$. It will be seen from the foregoing that although Captain Scott 
had been designate4 trial judge adTocate of the precedillg coun ("B•) in 
plac_e at Captain Henderson . he had not been clesien-ted trial judge advocate · 
of the cwrt ("C•) llbich tried the case md that Captain Henderson wu the 
duly designated trial jmge ·advocate ot the latter court. · · 

- . The Board ot RIJrin in CM 200734,; Burrus (Dig. Op.. JAG, 1912-40, 
sec. 368(1)), after an a:em1nation of the pert!iient authorities, annered 
in the attirmatiTe the question •whether or not the. parti:cipation as trial 

· judge adTocate in the trial of a cue before a general court-1118.rl;lal by an 
officer who n1 not the regularly detailed trial judge advocate of. that 

_ court is such an e?Tor as to nquire the· vacation of the 1':l.ndinga- and 1en
tence•. Int.hat case a Captain Hetti~er waa appointed trial judge ·advocate 
of a previously constituted court for the trial of the case ot Private 
Burns only. .lll unarraigned cases 1n the hands of that court were subse
quently transferred. to a .second court of llhich a Lieutenant Stans'bllrr was 
designated the trial judge advocate. Private Burns wu brought to trial 
before the latter court and Captain Hettinger acted as trlal ·judge advocate 
in conjunction with Lieutenant Stansbur;y. The authority of Captain Hettinger 
to participate in the trial of the case wu held limted to trial by the 
coo.rt to ·which he was appointed, and as he had no authority to act as trial 
judge advcx:ate of the court which tried the cue, hia participation 1n·its 
procee~s ftl!i held fatal error. In vi.811' ot the a1rn1Jarity _between the · 
facts in the Burns case and the instant case.the conclusion therein reached 
is controlling. 

6. · For the reasons stated, the Board of RerlR holda the record ot 
trial,. legally insufficient to support the _findings and 1entence. 

,Judge Advocate • ... 
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1st Ind. 

Wer Department;, J.A.G.o., - To the Secretary of War.29 MAY 1344 
1. In the case of Private Jeffery Ada.ms (391.58609); Canpaey K, 

368th Infant17, I concur in the- foregoing holding Qt' the Board o:l Review, 
and, for the reasons therein stated, recomnend that the fincU.ngs of guilty 
am. the sentence be disapproved. A fom. of action can-ying this recan-
mendation into effect is inclosed herewith for signature. ·"' 

' 
2. Thie case is submitted for the act.ion of the Secretary of War in 

· order to avoid the dela;r l'ilich would be involved in the return of the 
approved holding overseas to the· reviewing authority for further action. 

,t; . 

Myron C. Cramer, 
Major General, 

The Judge Advocate , General. 

2 Incls. 
Form of Action. 
Record of Trial. 

(Findings and sentence disapproved. G.C.M.O. 292, 17 Jun 1944) 

-4-



1rAR IBPA.Rrl!EI'? 
. .ln\y Sem.ce Forces 

1n the Office of The Judge .Advocate General. -~--. 
lfasbircton, D.c. (293) 

2 5 AUG 1944 

UNITED STATES ) 
) 
) Tr:lal b7 G.c.x., come.ced at 
) Camp Hun, California, 18 
) July 1944. Dishonorable dis
) charge and cant1nEaUmt for 
) tour (4) ;rears and f oa.r (Ji) 

aonths. Federal Oorrecticmal ~ Institution. 

HOLDlllG by t.he BOlRD ~ REVIEW 
IIUVER, o•ccmrCR and LCll''l'ERHCS,Judae J.<ffocates. 

1. fhe record ot trial in the cue of the soldier Dlll8d ab~• hu bMn. 
mmned bf the Board ot BeTieY. 

2. The acccaed was tried upon· the following CJMl.rges and Specifica- . 
\ianal 

CJURGE I1 Violation of the 61st Article of War. 

' Specif'1cat1on' In that ,Private Jettrq Adams, alao known aa Priute 
Jetterr Adams, also lcn01111 as Sergeant Jf4t .ldau, also known 
u Kaster Sergeam; James· J.dams, Headquarters CaapalJ7, SC11 
1'67, Camp Haan, Calitornia, fomerl7 a 118JDber of Cqapm:,;r IC, 
.368tll Intautr.r, did, without :pMper leave, absent hiuel! from 
his command at Camp Clipper, Cal:lfornia, traa about 7 J.ugusi; 
1943 to about 7 October 1943. 

CH.UlGZ n, Violation ot the 69th Article of War. 
(lfithdrnn b.T appointing authorit7). 

Speciticationt C'ithdrau by' appointing anhcri.tJ"). 

CHARGE ma Violation· of the 96th ..lrtiel.e ot War•., . 

SpecUieation 1• In that -Prin.te Jeffrq J.dams; also· kn.o1l1i u Private 
Jetfer'J' .ldau, also 1mown as Sergeant Jett .ldams, &l.ao Jmown u 

· Kaster Sergeant Jaaes· .Adami,. Headquarters Ccnpan;,r, SCO' 1967, 
C&mp Haan, Califol'Dia, fOl'ller'-7 a •ember of Co:m;pan;r Jr, 368th In
fantr'J', did at Los -'agelea, callfornia, on or about Ji JJonmber 
19la3, ff'O?lgtul.11' take am use 'Iiith.out the cc:meent of the owner, 

· a certain autoaobile, t011.tt a Ford•~ property ot ChA 
Br8Wel", of a Talm ot aon than tso.oo. · 

http:ff'O?lgtul.11
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Specit1cation 21 In tb&t Private Jefirq Ad.alls, also lmom u 
Private Jetter,- Adas, also known as Serceant Jett J.dams, alao 
mOlfll as Master Sergea::it Jam.es Adams, Headquarters Coa.p&D.1', 
SCU 1967, Camp Haan, Cali.tornia, tonier~ a aeaber o! Canp&JV' 
x, 368th Im'antrr, did, at Los Angele1, Calitornia, on or 
about 4 IOVEll!ber 1943, without autharit.T, appear 1n cirllian 
clothillg. 

Specificaticn 31 {Withdrawn bJ' appointing authorit;r). 

Be pleaded ·not guil't7 to and was found pilt;r o! all C~es and Specilica-' 
tions. He 11U sentenced to be dishonorably' discharged, _to tor.teit all -pq 
and ·allowances dua or to become due and to be cccifined at hard labor tor 
!:LT• CS) ,-rs. Evidence o! & pnTioua oonTicticn qJ" & 1peei.al courls
martial tar being abNnt without leave !or 36 dqa in Tiolation of the 61st 
J.rticle of War was 1ntl'Oduced. The reTiewi.JI& aut.hariey- approved th• sen
t.me lrut rellitted eight (8) •cntha of the continemant illposed, designated 

. the Federal Carect;ional Innituliion, Englnood, Colorado, u the place ot 
·• continement and forwarded the NCOrd of trial tor action llDder .Article ot 

W&l" Soi~ . 

3• The nidenee is lega~ autticient.to npport the !inding1 ot · 
pilty or the Spscification, Charge I and Charge IJ Speoitication 2, Cbarce
In and Charge mJ and the sentence. '1'ha ail7 questions to be considered 
an the legal sutf'icienc;r ot the nidence 1n support o! the .finding ot 
pUt7 or ~citication 1, Charge ;II., and the legalit," or a Federal Cor
rectional Inat1.tut1on as the place or continament. · 

Ai. .lt about 1211$ •••• on 4 IOTeaber 1943 01'.ticer Wayne o. Fudge ot 
the Loa .lngelu Police l>epanunt stopped the accused on Central .lvenue in. 
Los A.nceles tor dr1:ring an automobile withouli lights. 1'he accuaed, llho n.a 
acooapanied b.r a girl, coald not .fumish satiaf'actor:r en.denoe o£ Clllner-
ahip of the car and was taken to the ·police S.tation where he •1ns1sted• that · 

1· he borrowed the automobile frca a friend (R. S-,).. Officer J'udae testi-
tied that while accused ns beillg qUestioned at the police station Kr. · 
Chet Brenr, Ol'Dlr of the auta:nobile, &lTi.Ted to repon its loss, that Kr. 
Brenr uked 'lm1' accued took the car from the pal'ting lot and where it 
was 11Ndced. fhe accuaed replied that he ueed the car to take his girl 
friend tor a ride am that he waa not irffolnd in a wreck. Officer Fudge 
turt.her testified that llr. Brewer stated in the presence ot aocaaed that he 
did not eive accuaed pendasion to driTe his car (R. 10). The autOJ1ob1le 
was a 1935 lard :edan., "wrecked about the tront end• and water wu leak1Di 
r:m the 9busted radiator (:a. 10, 12). Of'ticer Fud&e eatiaated the sale 
P ce ot & .cai-. •1m about that condition, that 1• 1D 

. about that lllk:e• at appradmatel7 $300 to $350 a: h ~ng condition, 
parJd.ng lolis With pricea on• (a. ll•l2). • obeerved them 1a 

http:parJd.ng
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S. 'fhe only evideno_e · ::'.nt.roduced b7' the prosecution t_o prove one ot 
the eaaantial elements of the o.ftenae, that· accused did n~ have permission 
ot t.he owner to ue the aat<moblle, n.a the testbloi:o- of O:t.ticer Fudge 
that the ownar sta~ in the presence o! accused that he did not gift Ilia 
permission. An incr.udD&tin.g statmeat or th111 character made in the 
preaence ot accused and. not denied b7 ld.Ja., altb.O\i&h adm.iasi\,le in mdenoe 
under carta1n eond1t1cns not applicable here, 1Jhoul.d not be receiTed ,men 
ade while the accued 1a 1n oust~. ~er theae cirewnstances the ac
c:;u.sed hais a ript to remaiD silent !Uld. hi• failure to deD;Y such a atatem.ent 
liq not be oon.sider,d u a tacit admission ct it1 trath U{cCart, T~ United 
state~2S Fed. (2d) 298J Wharton's Enclmce in Cr1m1nal dues, ol. ll,
Ho. ). 1be statau1$ being inadm:iasible, the nidenoe fails to es-
tablish that accused did not han pemusion to dri.Te the car ,mlees such 
lade of permiHion can be iJ:Lferred troll all the nrround:Jng circtmlsta.nces. 
Attar careful consideration or ~b8 m.denc'-1 the Board ccncludes that the 
cirC'alllltancea do not allolr t.ha drawing ot sucll inf'erenee and accordjnw 

. the speci.ticaticm 18 not S11etained. 

In un ot the toregoin, cmclua1on the q,2estio11 ot the autfi
cien.07 ot t.he m.~mce to eatabliah the Tall1e of the atdiOJ1oblle will not be· 
conaidered. 

. ·6. lcne ot the af'tenaea o! 'llbich· acCU8ed us tound guil't7 other than 
the ofteose all.epd 1n Speo1t1aat1oz:a 1, Char&• III is or 11uch a natve as to 
~rt, .contiuum. in a peniteutiu,', J'edaral retoraatoq or coZTeotional· 
1Dst1tllt1on. · 

7 • I"or the rea1on• stated the ·Beard of· Renn holds the record ot 
tri&l ag~ 1.nsuttiaient to support the f1rid1ng ot cullt7 ot Specifica
tion l. Charge m, legaJ.17 sufficient to suppo~ tho .tind:Lnge ot guilt7 ot 
the rom•1n1ng Charges am Specit1catio.na and legal.17 nttic:l.ent to auppon 
only' •o nch ot the sentence u 1.nYolTee dhhonorable discharge, tptal !or
!eituree and ccmfinment at hard labor tor tc:Gr (Ji} J'N.1"8, tour (4) aonths 
in a place oth«l' than a peni.tentiarr, J'ederal reformato17 or correction-
al 1D.atitut1cm. · 

- 3 -
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1n Ind. 

Wu Dei-rt.mmt, J • .1..0.0., AUG 291~4~ - 'to the Cono.ancllng otficer, 
Cu.p Haan, Riverside COllJlt7, Callfornia. 

1. In the case of Private Jeffrq Adams (39158609), Beadquart.ers 
CanpaD1', sctr 1967, Cap Haan, California, I concur in the foregoing hold
ing ot the Board of ievi.811' and for the reasons therein stated NCClllllend 
that the finding of pi].t7 ot Specif:lcation 1, Charge III be disapprond, 
-and that. on~ ao meh ot, the 1entenoe aa involves dishonorable discharge, 
total forfeitures a!!d confinement at hard labor tor fem- J"UN and four 
months in a place ~her than a penitmiar,r, Federal COINctional insti
tution or re!'omator:r, be approved. Thereupon, under the provisions of 
.lr\icle ot War SO! 70u will han authority to order the execution ot the 
sentence. The T1nited. states· Diacipli.naey Barracks, Fort LeaTemrorth, 
Ianaas, abould be designated as the place of confinement. 

2 ~ lhen copies ot the published order in this case are forwarded to 
this office th.q should be accompan1ed b7 the foregoing holcl:ing and this 
1Ddors111119nt • FC11.' con-ranience at reference and to facilitate atiach1ng 
copies at the pablilhed order to the :record in this cue, please place the 
tile mmber of the record 1n brackets at the end of the published order, 
u tollowsa 

(CK 2-8464). 

ll;Jl,:m O • C r&ID8r, 
Major General, 

The Judge J.dTocate General. 

- 4--



i~~ DGPA.RT;,2NT 
Army Service Forces (2<n)

In the Office of The Judge Advocate General 
'i'/qshin~ton., D.c. 

. 31 MAR 1944 
SPJGH 
c:.r 248494 

U N I T E D S T n T L S ) 84Ti·: JJfr-:.UJTRY DIVISION 
) 

. v. ) Trial by G.c.:·::•., convened at 
) camp Claiborne., Louisiana., 18-

First Lieutenant JOHN s. ) 19 January 1944. Dismissal., 
IG".'.A.RCnAK (0-1292909)., \ 

) total forfeitures., and confine
Infantry. ) ment for five (5) years. Dis

.) ciplinar;( Barracks. 

OPINION of the BOAI1l OF REVIEW 
DRIVER., O'CONNOR and LO'i'TEfi.HOS., Judge Advocates. 

- - - - ... - - - all'!: - - - - - - -

1. The Board of Review· has e:::amined the record of trial in the 
case of the officer named above and submits this., its opinion., to The 
Judge Advocate G9neral. 

2. The accused was tried upon the following Charges anfi Spee;ifi.
cations: 

CEARGE : Violation of the 94th Article of war. 

Specificatton: In that I<'irst Lieutenant John s. Kwarcnak; 
Company L., 3.33d Infantry., did, at or near Leesville., 
Louisiana., on or.about .30 October 1943., wrongfully and 
knowingly sell one binocular., l.:-3, 6x30, Westinghouse., 

· Serial Number 179020 of the value of about $76.00., property 
of the United States., intended for the military service 
thereof. 

ADDITIOKU CHA.RGE I: Violation of the 94th Article of 'Jar. 

Specification: In that First Lieutenant John s. Kwarchak., 
Company L, 333d Infantry., did., at. or near :iacon., Georgia., 
on or about 24 November 1943., ~·:rongfully and knowingly · 
dispose of approximately five thousand rounds of twenty 
two caliber long rifle ammunition of the value of about 
$17.85., property of the United states., intended for the 
military service thereof', with the purpose of selling the 
same., by causing the same to be shipped to Mister Tom F. 
Smith of' Jacksonville., Florida. 
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A:.::DITIONAL CHft.fiGE II: Violation of the 95th Article of ~fs.r. 

Specification 1: In that First Lieutenant Jolm_ S. Kr,archak, 
Company L, 333d Infantry, did, at or near :.:aeon Georgia 
on or about 24 November 1943, wrongfully and knovling~y 
dispose of approxirr.ately five t.housa~d rounds of twenty 
two caliber long rifle a'llillunition of the value of about 
~17.85, property of the United States, intended for the 
military service thereof, wit."1 the purpose of selling the 
sa11e, by causing the same to be shipped to i.,ister Tom p. 
Saith of Jacksonville, Florida. 

Specification 2: In that First Lieutenant John s. Kwarcha.k, 
Company L, 333d Infantry, did, at or near Leesville, 
Louisiana, on or about 30 October 1943, Y:rongfully and know
ingJ.¥ sell one binocular, :r.-3, 6x.30, ·,vestinghouse, Serial 
Number 179020 of the value o! about ~76.00, property of the 
United States, intended for the military service thereof. 

P.e pleaded not guilty to and was found guilty of all Charges and Specifi
cations. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due, and to be confined at ha~ labor 
for five years.· The reviewing authority approved the sentence, designated 
the United Sta~s Disciplinary Barracks, Fort Leavemrorth, ,Kansas, as the 
place of confinement, and forwarded the record of trial for action under 
the 4Sth Article of 1¥ar. · 

3. Evidence for the prosecution: 

!• Specification, AdditionaJ. Charge I; Specification 1, Additional 
Charge II: llr. Tom F. Smith of Jacksonville, Florida, testified by 
deposition (Ex. F) that he received a letter (Ex. l to the deposition) 
from accused dated 1$ November 1943, in which the accused offered for 
sale na few thousand" rounds of .22 long rifle ammunition at i15 per 
thousand. l:r. Smith wired (Ex. 2 to the deposition) accused to send by 
express, "COD", 3,000 rounds or any part thereof. Accused replied by 
·1etter (:Ex. 3 to the deposition) dated 24 November 1943, stating that 
he was sending 5,000 rounds, and requested a check or mopey order for 
$75. The ammunition ·was shipped to 1rr. Smith by P.ailway Express (Ex. 4 
to the deposition) in a wooden ammunition packing case which had been 
opened and renailed. The case contained .5,000 rounds of .22 long ammuni
tion packed in cartons, stamped ".AlUJY LOT 328• (Ex. 5 to the deposition). 
The SBJ?le lot number·appeared on the exterior of the packing- case. On the 
advice of "Lt. colonel Kaller, Southern Defense Sector", ];Jr. Smith did not 
pay accused for the anmunition (R. 32). 

Lieutenant Colone1·carl A. Flom, P.ost Intelligence Officer, 
camp r,neeler, ..qeorgia, testified by- deposition (Ex. G) that on 2 December 
1943, the accused, after being advised of his rights, made a statement 

. (incorporated in the deposition) that he obtained the ammunition in the 

I 
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spring of 1943, ,;hen his organization was stationed at camp Howze, Texas. 
After he finished instructing a battalion in firing the anti-aircraft 
course, he took about 5,500 rounds of unexpended ammunition to the supply 
room of his company. The ammunition was not ca:i.J.ed for and as he liked 
to shoot he thought he would take it for himself. While on maneuvers 
he saw the manner in which ammunition was handled and did no~ believe 
it would make "any damn difference" if he sold it or not, as no accurate 
account was kept of its'disposition. He removed the a'llI!lunition, a carton 
at a time, from the supply room to his home and had it in his possession 
when the organization left Camp Howze•. He located ?Jr. Smith through 
an 11ad" in the "National Rifleman Association". He identified the 
correspondence with Hr. Smith (Ex. F) which ~sulted :in his shipping to 
~.1r. Smith the 5,000 rounds of ammunition. He further stated to Colonel 
Flom that he knew he had 11 done wrong" (R• .33-34). 

On 6 Decenber 1943, the accused, after being advised of his 
rig..~ts, stated to Lieutenant Colonel Winchester Kelso, 1:zispector yeneral, 
84th Infantry Division, that during the month of November 1943 he dis- · 
posed o:f 5,000 rounds 0£ .22 caliber ammunition belonging to the Govern
ment, that he supposed he was in a "bad wayn, that the ammunition was , 
obtained from the sup .ly room and sold to a 1'Ir. Smith o:f Tam.pa, or Jackson0 

ville, Florida, at ~5 per thousand, but.that he did not.receive the money 
from the sale (R. 9-10,e29-31). 

The court took judicial notice that the··. value o:f the ammunition 
was $3•.57 P3r thousand rounds (R• .34). 

£• Specii'ication, the Charge; Specification 2, Additional Charge 
II: l!r •. J. Alden Loring testified by deposition (Ex. A) that he was a 
dealer in ~s, cameras, :field glasses and allied items, doing b.usiness 
in Owego, New York. He received a letter from accused offering for sale 
a "Bausch and Lomba prism binocular. On 7 October 1943, he sent accused 
a post card (EX. A to the deposition) s.taiing that the binocular offered 
by accused was evidently the "E. E." type, for which he would pay ~5, 
if in good condition. The accused replied by letter (EX. B to the deposi
tion), dated 11 October 1943, that his binocular was the "new Army 
binocular", not the "EE", and ,m.s identical to the "B. and L. 6 x 30 
Individual focus", except that the case and straps i78re brown instead of 
black. He further stated that as a dealer :'.>Ir. Loring should be able 
to realize at least $75, if not more, on a resale. In response to the 
letter 1:lr. Loring requested accused to ship the binocular subject to 
examination, and if it was the type described·by accused he would pay 
$55. Hr. Loring then received a package containing a prism, 6 po'W'er, 
il-3, 6 x 30, rrestinghoute, 1942, binocular, No. 179020, inclosed in a 
plain black leather case. A shipping tag (~. D to the deposition) 
attached to the binocular inside of the case bore the return address of 
:.:rs. Johns. Kwarchak. In a letter (EX. C to the deposition) dated 4 
November 1943, the accused re-quested payment of Mr. Loring or the 
return 0£ the binocular. Mr. Loring had mailed the accused a check 
for $55, but later directed his bank to stop payment on the check, and 
forwarded the binocular and case to the Judge Advocate, 84th Infantry 
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Division., ca:.p Claiborne., Louisiana. (R. 16). 

The Staff Judge Advocate of the 84th Infantry Division re
ceived a package (:;;;x, Z) fro;r. :Jr. Loring, containing the binocular and 
carrying case (E.."(. C). The binocular., valued at $76., was the type manu
factured for the Government for military use and particularly identified 
as property of the United States by the Army' ic.entification number n1:-3n. 
An adl!litted genuine signature of accused (::;x. B) v;as introduced in 
evidence (R. 18-28). · 

On 6 December 1943 the accused stated to Colonel Kelso that the 
:.:i-J Westinghouse binocular., No. 179020., was never "rightfullyff his. lie 
found the binocular on maneuyers., looked in.the daily bulletin, but did 

· not see any record of it being lost. In response to an advertizement 
placed by u. Loring in a magazine., accused offered him the binocular 
for sale. He "personally" wrapped and mailed the binocular to Mr. Loring 

·and received a check for ;}55. He cashed the check in Leesville., Louisiana., 
•but refunded the money when the check came back. The accused recognized 

the binocular as Government property and knew it was -,,-rong to sell Govern
ment property (R. 9-16). 

4. Evidence for the defense: 

captain Robert G. Edison., the company commander of accused., 
testified th.at as platoon leader and company executive officer the ac
cused performed his duties in an excellent manner and conm1anded more 
respect .f'rom the !'.!en than arr:, officer in the company. captain Edison 
attended infantry school with accused at Fort Bennin€;., where- the accused 
was rated "very high". captain Edison stated th.at the accused could 
serve under him "NlY day., any time at all", and ·he would like to have 
accused back in his company in nspi~" of the charges against him (R. 35-
36). 

'The accused elected to remain silent (n.. 38). 

5. !• Specification., Additional Charge I; Specification 1., Ad
ditional Charge II: 

It is shown by the evidence that the accused., while stationed at · 
camp Howze., Texas., appropriated about 5·.,500 rounds of .22 caliber long 
rifle ammun1tion., property of the United States., that remained unexpended 
after a course of instruction.in anti-aircraft fire conducted by accused. 
Accused offered to sell a quanity of the ammunition to !Jr. Tom F. Smith 
of Jacksonville., Florida., for $15 per thousand rounds. When tlie offer 
was accepted for 3,000 rounds of the ammunition., the accused shipped 
5.,000 rounds (of a value of 017.85) to t::r. Smith and requested payment 
of $75. The acts of accused constituted an intentional and wrongful dis
position of United States property., in violation o~ the 94th Article of 
v.rar; and conduct unbecoming an officer and a gentleman., in violation of 
the 95th Article of War. • 

• 
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E.• Specification, the Charge;. Speci!ication 2, Additional 
Charge II: 

The evidence shows that the .accused offered to sell .Mr. J. Alden 
Loring, OWgo, New York, a binocular. A.tter ntgotiations had been com
pleted by mail, the accused shipped Mr• Loring a binocular belonging to 

· the United states Government, aIXl received a check tor $55 in payment. 
The binocular, 1$ich accused had .found on maneuvers, had a value of $76, 
and was recognized by him as being the property of the thited states in
tended for the use of the military service. It is clearly established by" 
the evidence that the accused wrongruJJ,y and knowingly sold the prope~ 
belonging to the 1)rl.ted States as alleged. 

6. consideration has been given to letters trom the accused to The 
Judge Advocate General dated Jl January and 1 February 1944 with inclosures, 
and to a letter from the division judge advocate dated l February 1944., 

·:rorwarding the letter of .31 January. -

7 •. The accused is 29 Y9ars of age. The records of the Office ot The 
Adjutant General show his service as follows: Enlisted service f'rom 27 
Jamiary- 1942,; appointed temporary second lieutenant, Army of the thited 

· states, :from Officer _candidate School, and active duty, 8 September J942; 
temporari~ promoted to first lisutenant, . J.rsry of the United states., 14 , 

'June 1943. 

8. The court was· 1egally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
The Board of P..eview is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence., and to war
rant confirmation _of the ~entence. Dismissal is authorized upon corrv1.ction 
of a viola. tion of the 94th Article of :War and mandatory- upon corrv1.ction of 
a viola.tion of the 95th Article of War. 

-~---[),,_.....,_~------__, Judge Advocate 

- ' 7 ' ,,' / '/./ . 

___,_..___iVi_(U_,.-r_.1.._.:>_(t.,..-·f_I·~------ Judge Advocate 

_____,_~: ___________ Judge Advocate__ , 

~-
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1st hd•. · 

War Department, J.A.G.o., . - To the Secretary of 1'far.1. 1APR 1944 
l. Herewith transmitted for the action of the ..President are the 

record of trial and the opinion of the Board of Review ill the ca&e of 
First Lieutenant Johns. Kwarchak (0-1292909),·Infantr,y. 

2. I concur- in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the !indi!lg1of guilty and the 
sentence and to warrant confirmation of the sentence. The accused sold a 

. binocu1ar of the value of about ·$76, the propertr: of the Unit~d States· 
which he claimed to have foun.d on maneunrs (Spee., The Chg•. and Spec. 2, 
Add. Chg. II) and wrcng!ully disposed ot, a!ter making arran&ements ·to sell, 
approxilllatel.J' 5000 rounds of .22 caliber ~tion or the Talus ·or about 
$17.BS, the property of the United States, ,mi.ch remained unexpended a!ter 
a course of instruction in antiairera!t fire conducted b,- accused (Spec., 
Add._Chg. I and Spec. 1, Add. Chg. II). I recommend that.the sentence to· 
dismissal, total forf'eitures and confinement at hard labor for !iTe years 
be ccnfirmea., but in Tiew of all of the circu:otances that the period of 
confineaent 'be reduced to twc )"ears and the forfeitures remitted, and that 
the sentence as thus modified. be carried into execution. · 

3 •. Inclo.sed are a draft ot ·a letter tar ,-our signature, transmitting 
the record to the President for his action, and a form of ExecutiTe action 
carrp.ng ird;o effect the recommendation made above. · 

Myron C. Cramer, 
. Major General,

3 Incls. . The Judge J.dTocate General. 
Incl.l-Rec. of trial. 
Incl.2-Drft. ltr. for sig. S/'N.
Incl.J~orm of Action. 

(Sentence confirmed but confinement in ~xcess of two years and 
i'o~.feitures remitted. G.C.lL.O• .308, 17 · Jun 1944) · · · . 

,· 
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WAR DEPARTMENT 
.Army Service Foroea 

In t.."le Office of The Judge Advocate Gener~l 
Washington,. D.c. {303) 

SPJGK 
CM 248497 

10 MAR 1944 

UNITED STATES ) 65TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.ll., con7ened at 
) Camp Shelby,. Mississippi, 5 

Second Lieutenant RANKIN M. ) Je..nuary 1944. Dismissal. 
DAUGETTE (0-1322612), Infantry. ) 

OPINION of the BOARD OF REVIEW 
LYON, HILL and ANDREIVS, Judge Ao,vocatea. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this,. its 
opinion,. to The Judge Advocate. General. 

2. Accused was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 61st Article of War. 

Specification la In that 2d Lieutenant Rankin M. Daugette, 
259th Infantry, did,. at Ce.mp Shelby, lussissippi, on or 
apout 20 September, 1~3, fail to repair at the fixed time 
to the properly appointed place of assembly for a meeting 
of all officers of the 259th Infantry. 

Specification 2a In that 2d Lieu~enant Rankin M. Di:..ugette, 
259th Infantry, did, without proper leave, absent him.self 
from his station at Camp Shelby, Mississippi, from about 
27 September, 1943, to about 3 October, 1943. 

CHARGE IIa Violation of the 95th Article of War. (Finding of not 
guil~) 

Specification& (Finding of not guilty). 
l 

CHARGE IIIa Violation of the 96th Article of War. 

Specification 1 a In that 2d Lieutenant Rankin 1i. Daugette, 
259th Infantry, did, at New Orleans, Louisiana, on or about 
27 September, 1943, wrongfully urinate on the floor of the 
lobby of the Hotel Monteleo_ne. 

Specification 21 In that Second Lieutenant Rankin 1L Daugette,. 
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259th Infantry, was,· a.t. llew Orleans, Louisia.na., on or about 
27 September 1943,' drunk and disorderly in uniform, in a. 
publio'pl~oe, to wit, the Hotel lbnteleoru,. 

ADDITIONAL CHA.RGE Ia Violation of the 61st Article of Jfa.r. 

Specifications In tha.t Seoond Lieutenant Rankin M. Da.ugettt·, 
259th Infantry,· did, without proper leave, absent himselt 

- from his station at Ca.mp Shelby, Mississippi, from a.bout 20 
· October 1943 to a.bout 24 October 1943. 

ADDITIONAL CHARGE Ila Violation of the 96th "Article of War. 
(Withdrawn by direction of appointing authority.) 

Specificationa (Withdrawn by direotioµ of appointing authority)... . 
, . 

Additional Charge II and its Specification were withdrawn by direction of 
the appointing authority. Accused pleaded guilty to Additional Charg~ I 
and its Specification, and not guilty to all other Charges and Specifications. 
He was found not guilty of Charge II and its Specification, and guilty of 
all other Charges and Specifications. No evidence of previous convictions 
was introduced. He we.s sentenced to be dismissed the service. The review
ing authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. Sumnary of evidence. 

a. Specification 1, Charge I. 

Captain .Alonzo L. Nugent, Company F, 259th Infantry, testified that 
accused wa.s a. member of his oo:rranand at the time of the offenses alleged 
to have been committed by him. On 18 and 20 Sept8lllber, 1943, there were 
no enlisted men in Company F, and accused was on. duty at Headquarters Company, 
2:od Batta.lion, which was •about 175 yards• distant from Company F's orderly 
room. Aooused·was being carried on the morning reports of Company F, but 
he did not (and apparently was not required to) report to Captain Nugent 
every day (R.8,12,13). 

Announcement was made in paragraph 4 of the Daily Bulletin of the 
259th Infantry Regiment for Saturday, 18 September 1943. of a meeting of 
all officers to be held in the Regimental Recreation Hall at 1845 on 
M:>nda.y, 20 September. This bulletin was reoeived just before noon on 
Saturday, and 'WB.8 posted "in the· in and out box on the comp~ oom
mander' s desk V)here all daily bulletins are posted". Captain Nugent 
testified that he, was present at that ·meting, that as company commander 
11£!. checked the attendance of his company officers, and that e.ocused was 
not present at the meeting (R.8,12J ~os. Ex. B). 
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Captain Nugent e.Dd_ Colonel Walter P. O'Brien, 259th Inf!Ultry, both 
testified that all battalion fUld company officers had been ordered to 
read and initial the bulletin dill;y. Captain Nugent had previouil7 

·verbally notified all his oompa117 officers to do 10, eTiln if' they were 
· ,on •special duty•. He told the other company officers of th·e meeting 
l by word .ot mouth. but did not tel:,. accused. In response to queatiom by 
aoouud's oounsel and by thtt prHid~tJf the oourt, witneaa adlllitted 
the. t •t11eie wu more or _leas e.n agreuaent between the lieutenant §couaeg 

. and the battalion oonnander that he would not be required" to Ti.sit Company-
F's orderly ·room every- day, that aocuaed had not initialed the daily · 
bulletin, and th.at •there were l!.O :means• ·of advising accused of' the meeting 
·(R.9,12,13,lS ). · . · . . . . 

b.. Spe_citication 2, Charge I. 

'l'estimo~: concerning aoouaed'• unauthorized abse~ce i'rom 27 September' 
· 1943 until a·october 1943 was offered by Captain Nugent, Colonel O'Brien, 

a.Dd. Lieutena;nt Colonel bnery s. _Imnt, 259th Infantry. The 2:cd. Battalion, 
with whioh ·ao-ouaed we.a on special duty, was scheduled to tire on the tran
litio:n: range at 0730 on 27 September. Upon being inf~rmed by "Captain 
Garrett• that &(?cused was not present,· Colonel Hunt· and Captaill Nugent : 
searched in the vioinity of the range, .but tailed to find· accused. They 
then returned. to the 259th Regimental are!',, searching tbs: hutments .of 
Company F,of ·Headquarters Comp~, 2nd. Batta.lion,· and _the offioers' hut
ments. They did not· find· accused. · Captain Nugent stated that he next 
saw accused on the morm.13g of 4 October 1943. The morning report ot 
Company F, 259th Infantry, showed accused !'rom. "Dutj to AWOL 0600, 27 
September 1943•, and that of' 3 October 1943, i'rom •AWOL tp ar. in qrs~._ .. 
001s•. Colonel O'Brien, who had authority-to grant verbal permission to 
leaVQ the organization, Colonel Hunt, and Captain Nugeht ea.oh testified . 
that he did not authorize aoouaed to be abaent during the time state,ci 
(R. 9-ll,15,16J Pros. Exs. C,D). 

c. Specification 2, Charge III. 

Testimony on this of'tense, as well a.s that set forth in Specification 
1 of' thi~ Charge, was offered by Mr. A. E • .Ackerman, Assistant Manager of 
the Hotel lrbnteleone, New Orleans, Louisiana, Mr. Robert E. Jerome, houa_e 
detective of the same hotel, and First Lieutenant- Alexander W. Berwick, 
Corps of' Military Police, New Orleans~ _Accused registered at this hotel 
on 27 Septembe_r 1943. At about 2100 Mr. Jero:ma was oalled into the cock• 
tail lounge by one ot the waiters. Accused ~s going_ from table to table 
annoying the customers• by making "remarks.• to them. Mr. Ackerman stated 
that accused was •disturbing the guesta, creating a nuisance, and also 
disturbing the employees• (R.17,18,20,25). Mr. Jerome asked accused to 
step outside. Accused did so. Jerome aecertaiDed his room number at the 
desk, tried to persuade accua ed to go to his room, and succeeded in getting 
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him as far as the elevator. Aooused did not want to go farther, saying · 
that he was going to •cut a. few more rough edges". Accused promised Jerome 
not to go baok into the cocktail lounge and sat down in the lobby (R.19, 
20,25). 

Fifteen or twenty minutes later Mr. Jerome found a.ocused on the band 
·stand in the cocktail lounge, directiDg the entertainers a.nd trying to sing 
with them. There were .many guests in the lounge a.t this time. Jerome 
threatened to oall the Provost Marshal, and accused agreed to leave the 
lounge with him. When they reached the elevator a.ocuaed "again.re.fused to 
go upstairs 11 , a.nd Jerome lert him sitting in a chair in the lobby (R.25-27). 

About 2200 or 2215 Jerome am Ackerman tound accused sitting at a 
table in the ootfee shop adjacent to the hotel lobby. Uo guests of the 
hotel were there at the time. Bis right hand we.a •holdil:lg his head"~ •as 
though he waa brooding", while his lett hand wu "dawn around his pa.nts", 
whioh were open. A.okerma.n testified that it •appear..ed as though" accused 
were trying to urinate, though Jerome sta.ted that a.ccused committed no · 
act of exposure a.t that time. Ackerman told Jerome to te.lce accused up
stairs "because I t~ought it was the best place for him". In response 
to Jerome's question whether he wished to go to the gentleman's rest room, 
accused replied that he did not. Jerome took him from the coffee shop, 
and to the elevator for the third time, but accused again refused in go 
to his room, saying, 11No, I am not going· up•.· He ·did tell Jerome that he 
wa.s. going up in a few.minutes (R.18,22,26,28,29). 

Both witnesses testified that accused was dr\ll'lk at thi• time. He 
was. staggering, his eyes appeared ublurry" • his hair was ruffled and his 
speech aalurred just like a drunken man• •. He did have control or his 
faoultiea (R.18,20.28). He waa in uniform (R.23,27.31)~ 

d. Specif'ioation 1, Charge III. 

About 2230· or 2245., Ackerman and Jerome were standing at the desk 
in the lobby, which ia about thirty feet from and which faces the cigar 
stam at an angle. A young woman was in attendance at the cigar standJ a · 
man and woman, and possibly one other person., were sitting on a settee 
about twelve or fifteen feet directly in front of the cigar standJ and 
some fifteen or twenty other people were present in the lobby. Ackerman 
and Jeroms both saw accused in the· act of urinating against the cigar 
stam. He stood on the rug, facing the stand, leaning against the counter 
with his lert ha.lld. His trousers were opened and his right hand wa.s a.t 
his private parts, which wre exposed. Though neither the young woman• 
nor the couple on·the settee sa.id a.eything about the incident, Ackerman 
and Jerome were both certain that they observed it (R.17.,18.,22,24,26-28). 

Lieutenant Berwick was summoned., ~. arrived promptly-. He took 
accused to the 3rd Preoinot Police Stat1l.on, ,and returned him to his room .. 
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a.t the hotel at 0300 the .next morning. Lieutenant Berwick and Mr. Jerome 
both testi.f'ied that acoused was very drunk at this time. He wa.a nrather 
•••noisy" a.t th• polioe station, and had to be restrained. Bs.wa.a 
•still under the inf'luenoe of 9.lcohol" when returned to hi• room. but 
~seemed to know what it was all about_ then". He told Mr. Jerome that 
be wa.a ·•aorry that· it bad. happened11 

, arid c&lled Mr. Ackerman to hi• 
room the next day to learn what he . had done. He rema.ined at the hotel 
until he cheoked out at.1251 on 29 September 1943 (R.23,27-29, 30-32); 

• e. Specification, Additional Charge I. 

After his return from the absence charged in Specification 2, Charge 
I, aocused again absented himself trom 20 October 1943.to 24 October 1943. 
Capta!n Nugent testified that upon returning to the company i'rom the 
range at 0930, he was informed that aooused had not reported to the company 
for duty, a."ld that he immediately made a searoh of the 259th1 s oomplete area., 
but fµled to find accused. He next saw accused on the morning of 24 October,. 
at whioh ti.me:hetook acowsed. to the hospital. The company morning report 
for 20 Ootober 1943 showed aooused from •Duty to AWOL, 0730", and that 
for 24 Ootober 1943 from "AWOL to sick in hospital Ca.mp Shelby, Mississippi 11. 

Captain Nugent, Lieutens.nt Colonel Hunt and Colonel O'Brien, testified that 
they did not authorize accused to be absent from his station from 20 
October to 24 Oetober (R.9,10,~1,12,15,16; Pros. Exs. E,F). It was stipulated 
between accused and his counsel, and the prosecution that aocused absented 
himself without proper leave on 20 October 1943 e.nd returned voluntarily 
on 24 October 1943 {R. 7J Pros. Ex. A). 

Testifying for the prosecution in rebuttal, Major Reuben R. Pliskin, 
1~dical Corps, Assistant Chief of Medical Service at Foster General Hospital, 
Jackson, Mississippi, stated that he had been the recorder of a disposition 
board of medical officers who examined accused in order. to pass upon his 
disposition. Major Pl.iakin read into the record the findings of the 
boa.rd (R.45,46). The board found that accused was ~n a "constitutional 
psychopathic state with emotional instability and recurrent alcoholism", 
that this existed prior to enlistment and entry into active duty, that 
accused was sane, capable of judging between right and wrong, and legally 
responsible for his aots {Pros. Ex. G). First Lieutenant Norman J. Kelman, 
Medical Corps, Headquarters, 65th Infantry Division, Ca.mp Shelby, Mississippi, 
a neuro-psychiatrist with thre~ years' practice, testified that~ had in-· 
terviewed accused for three-quarters of an hour and believed accused sane 
and capable of distinguishing right from wrong. 

Evidence for the defense. 

Accused was advised of his rights, and testified in his own. behalf (R.38 ). 

a. Specification 1, Charge I. 
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Accused admitted tha.t "technically I missed the meeting". Ha ex
plained tha.t al though he "dropped by" Company F occasionally to pick up 
that pa.rt of his mail which was delivered there, he was on duty with 
Headquarters Company, 2nd Battalion, and "there was an understanding" 
that he would report to the battalion oomnander. He did not .know whether 
the bulletin was reoei ved in Haadqua.rters Company, stating that he went 
by there in a hurry about 1100 (apparently on Monday, the day of the 
meeting) and that he did not think to stop and read the bulletin board 
(R.42,43). , 

Accused's testimony with respect to his activities on the weekend 
preceding the meeting is most confusing, but it.appears that ther~ was 
a general policy to excuse the officers from duty aj.. about 1130 on 
Saturdays, and that "Captain Garrett" excused accused and others at 
1130 or 1145•. Accused was scheduled. to be range officer on Monday. · He 
seems, however, to have returned to the range on Saturday afternoon to 
:make preparations for Monday's work, and to have been delayed there, with 
the result that he did not return to camp until 1745 or 1800 on Saturday. 
He stated that he then 11oe.me down to the Service Club and went into town". 
Officers were not required to read the bulletin board on Sunday,. He wu 
in Ce.mp on Sunday, but "wasn't on any dut;r". He spent the time between 
1600 or 1700 and 2100 on Sunday out at the .. range, reported again to the 
range at 0530 .Monday, and returned to ca.mp separately from the regular, 
convoy. Except for his trip pa.st the &adquarters ·Compe.ey he was •not in 
thai. particular area" of the camp (lt.42-44). He admitted that "it wa.a a 
general Ullderstanding that we read· the Daily Bulletins ~very day" (R.43). 

b. Specification 2, Charge IJ Specifications l'and_2, Charge III. 

Acoused testified that on Thursday. 23 September 1943, he was told 
by the regimental A4jutant that the policy of the division. was not to grant 
authority for officers to be absent before noon on Saturdays. He stated 
that due to .thia. he was unable to start on his projeoted journey to 
Birmingham, Alab8Jil8., until about 1900 or 2000 on Saturday, at which time 
he oommenoed the dri've of 350 miles. He reached Birmingham a.bout. 0700 
or 0800 Sunday morning. telephone~ his family to meet him in town, and 
had dinner with them at a hotel. ~ey le ft him about 2000 to drive. back 
to their home in his oar. · Accused then telephoned an old friend. who came 
down town and met him at a hotel across the street from the station. Ao- . 
oused drank a cup of coffee, and then he and his friend went in the friend'•· 
,oar to a nearby ndrive-in station". Accused stated that his friend "had 
about three or four drinks in a pint bottle of whiskey and we drank that•· 
(R.38). . . . . . . -

Accused boarded his train about 2200, aDd because of the orc,wd on the 
train had to stand "until two or three o 'oloak in the morning".· When he 
finally found a pla.oe to sleep, he asked the oolored porter to waken him 
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at Hattiesburg (Camp Shelby), ainoe he had no watoh. He stated that the 
porter failed tc do 10, a.nd that he wu "half-way to New OrleU11" before 
he woke up. The porter told him that they had passed the one atop between 
Iattiesburg a.nd New Orleana, a.nd the collduotor adviaed him that the only 
thing to do was to go on to New Orleans and tab a return train. Upon 
arriving at New Orleans about 0900 he ilimadiately wired Lieutenant Garrett 
at li3adquartera Company -that he had ilept through Hattiesburg on the train. 
He then found that the morning train f.or Hatti_esburg had departed, and 
that the next one would leave at 1940, to arrive at 2300. He did not in
quire about bus aohedules "because ho had already sent the telegr6lll saying 
that he would be baok on the next train, a.nd because buses traveled ao 
slowly (R.38-40). · 

He then went to the Monteleone Hotel, obtained a room, a.nd went to 
bed. He got up about 1600 end made arrangements with the .porter to get 
tickets on the night train. He tllen went to one or two nearby bars and 
restaurants where he appears to have had three or tour drinks of Bo1,1rbon 
a.nd 1oda, then returned to the hotel about 1730 or 1800, a.rid found that 
the porter had obtained his tioket (R.39,41). Thia was his last clear 
recollection (R.43). 

Aocuaed wa.1 unable· in account for his missing the train at 1940 on · 
Monday, and unable to account for the passage of timB or his actions after 
he left the porter•. He- admitted that "there is no question that I had 

·something to drink and that wa.s probably the trouble 8 (R.39). Accused 
stated that he thought that the liquor he had drunk !some time between 
5 o'clock and 7 o 1 clookn had been drugged, and that he found that all 
his money( $35 or $40) w&s g_one. He did· not remelll.ber going into the 
Monteleone bar when he returned, but did ..remember telephoning Mr. Ackerman 
on 28 September· to Oome to accused's room •to tell me what had happened 
the night before", al'.ld remembered sending a second telegram from New 
Orleans to Camp Shelby saying that he was trying to locate witnesses to 
the previous night's incident. ire stated that after checki:c.g out of the 
Hotel Monteleone he 11ellded up at the Senator Hotel"-, b11t could not explain 
why he did not return to- Camp Shelby on the evening of the day he arrived 
.in New Orleans (R.40-42). . · _ . , 

Captain Marlin D. Moore, Tr8.IlSportation Corps Headquarters. New Orleans, 
Louisiana, Port of &ba.rkation, testified that he had known accused .for 
twelve years, -ct.hat they had been roommates in college, and that accused 
wa.a his best friend. He stated that he and his commanding officer had 
sought accused's transfer to their organization because of their need 
for a person with aocuaed 1 s investigatory e:xperienc~. Shortly after ac
cused first arrived at Cemp Shelby, witness received a call from accused 
on a Sunday afternoon, and in response thereto went to the Monteleone 
Hotel. He found accused, who told witness that he was unable to rest, 
sleep, or eat ~1~: 9Weeks 11 later, in response to a telegram received 
"one Saturday mornlng - from accused's :mo'ther that accused was absent without 
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leave. witness sent an investigator, who located a.ocuaed on 2 October at 
the Senator Hotel. The investigator brought accused to witneaa' oft'ic•• 
where accused stated that he had been home on the previous week-end alld 
had failed to get off tho train. Asked why he £ailed to return to camp. 
accused said that "he planned to and something had happe11ed that he 
couldn't remember" at the Monteleone Hotel. Captain M:>ore testified that 
there was no indication that acous~d was drunk a.t that time. but that he 
"couldn't get anything intelligently from him-at a.11•. Aooused "was tho 
most nervous and sha.ky human 1:>eing" he had ever sean. That evening he 
took accused to his home, ga.ve him.dinner with witness• family, and put 
him on the train for Camp Shelby at 1900 the same evening (R.36-38); 

Lieutenant Colonel Clarence W. Daugette, 375th Infantry Regiment, 
Fort Huachuca, Arizona, a.coused Is brother and personal defem • oounsel, 
testified that accused wa.s educated at the University of Alaba:ma. re
oeived his law degree there, and had practiced law "most suooeasfully 
for a young lawyer". He stated that after pra.oticing for a. time. accused· 
received two offers of contracts as an actor in lbllywood, California, 
but finding hims elf unsuccessful in this• he was disappointed 1n himtelf', 
returned to Alabama, and received an appointment as a. special investigator 
for the Dies Committee in .l'fashington, · During this time he gave several 
blood transfusions to his father, who had undergone a serious operation 
in Baltimore. After the start of the war he resigned from the Dies · 
Committee and enlisted in the Army. He was sent to Officerst Candidate 
School at Fort Belvoir, Virginia, but due to reourrenoe of hia father'• 
illness. the necessity of giving additional transfusions, and the mental 
and physical strain. he missed work at the school and failed to graduate~ 
In August of 1942 he was transferred to Camp F.d.warda, "1.saa.chuaetts, and 
some time later was sent to Officers' Candidate School at Fort Benning, 
from which school he did graduate (R.34.35)•. 

· Lieutehant Colonel Samuel E. Miller, Medical Corps, the chief' of' 
Medical Servi~e at the Station Hospital at Camp Shelby, testified that 
he was a member of a disposition board appointed to examine accused, 
and read into the record the finding Qf the Board. The board diagnosed 
accused Is condition as "Psychoneurosis, mixed type, existed prior to in
duction, not in line of.duty"J was of the opinion that accused was unfit 
for further military duty; and recommended that he be transferred to a 
general hospital for further observation, treatment. and disposition. 
Witness stated that he did not consider accused to be insane at the time 
the boa.rd ma.de its finding (R.32-34).- ;,- . 

Captain Nugent, recalled as a witness for the defense, testified 
that at the time accused was sent to the hospi ta.l on 24 October, "he 
seemed very normal and not unuaua.l at all". Witness saw no noticeable 
nervous SyJiptoJ!lse Witness also stated that accused 11did his job without 
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at &ttiesburg (Camp Shelby), aim• he m.d no wa.toh. He stated that the 
porter failed tc do ao, a.nd that he waa •half-way to New Orleam • before 
he woke up. The porter told him that they had passed the one atop between 
&ttiesburg a.nd New Orleans, a.nd the conductor a.dviaed him that the only 
thing to do was to go on to New Orleans end take a return train. ~on 
arriving at New Orleans about 0900 he immediately wired Lieutenant Garrett 
at Ii3adquartera Company that he had slept through Ha.ttieaburg on the train. 
He then .found that the morning train for Hattiesburg had departed, and 
that the next one would leave at 19~0, to arrive at 2300. He did not in
quire a.bout bus schedules ·bedause he ha.d already aent the telegram saying 
that he would be ba.olc on the next train, and beoa.uae buses traveled so 
slowly (R.38-40). . 

He then went to the Monteleone Hotel, obtained a. room, and went to 
bed. He got up about 1600 and ma.de arrangements with the porter to get 
tioketa on the night train. He tl}en went to one or two nearby bars and 

. restaurants 'where he appears to have had three or four drinks of Bo1,1rbon 
and soda, thon returned to the hotel about 1730 or 1800, a.rid found that 
the porter had obta.inod his tioket (R.39,41). Thia was his last clear 
recollection (R.43). 

Accueed waa unable· to aooount for his missing the train at 1940 on · 
Monday, and Ullable to aocount for the passage of time or his action.a after 
he left the porter. He. admitted tha.t "there is no question that I had 
something to dril'lk and that was proba.bly the trouble• (R.39). Aoouaed 
stated that he thought that the liquor he had drtUlk !some time between 
5 o'clock and 7 o'clook11 had been drugged. and that he found that all 
his money($35 or $40) wu g_one. He did· not remember going into the 
Monteleone' bar when be· r'eturDBd, but did remember telephoning Mr. Ackerman 
on 28 September· to Come to aocused' s room •to tell me what had happe:ced 
the night before•. and remembered sending a second telegram from New 
Orleans to Camp Shelb$" saying that he was trying to locate witnesses to 
the previous night's inoident. He stated that af'ter checking out of the· 

, Hotel Monteleone he •ended up at the Senator ,Hotel", but could not explain 
'why he did not return to-Camp Shelby on the evening of the day he arrived 
.in New Orleans (R.40-42). 

Captain Marlin D. Moore, Transportation Corps .Headquarters·•. New Orleans, 
Louisiana, Port of .Embarkation, testified that he had known accused for 
twelve yea.rs. tthat they had been roommates in oollege, a.nd that accused 
was his best friend. He stated that he and his commanding 'officer had 
sought aocuaed's transfer to their organization because of their need 
:for a. person with accused's investigatory experience-. Shortly after ac
cused first arrived a.t Cemp Shelby, witness received a. call from accused 
on a Sunday afternoon, and in reapoll8e thereto went to the Monteleone 
Hotel. He found accused, who told witness that he was unable to rest, 
sleep, or eat ~i::i. "Weelcs• later, in response to a telegram received 
"one Saturday mornlng · from a.ocuaed's :mother that accused wu absent without 
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leave, witneae sent an investigator, who located accused on 2 Ootober at 
the Sena.tor Hotel. The investigator brought accused to witneu' oi't'ice, 
where accused stated that he had been holll8 on the previous week-end and 
had failed to get off tho tre.in. .Aaked w}v he failed to return to camp, 
accuaed at.id that 11he planned to e.nd S(?mething had happened that he 
couldn't remember" at the Monteleone Hotel. Captain M:>ore testified tha.t 
there was no indication that acous~d was drunk .a.t that time, but that he 
"couldn't get anything intelligently from him at all". Accused "wa.a the 
most nervous and shaky human being" he had ever seen. That evening he 
took accused to his home, gave him_dinner with witness' family, and put 
him on the train for Ca.mp Shelby at 1900 the same evening (R.36-38 ); . 

Lieutenant Colonel Clarence W. Daugette, 375th Infantry Regiment, 
Fort Huachuca, Arizona, acoused' s brother and personal defem • counsel, 
testified that accused was educated at the University of Alabama, re
ceived his law degree there, and had practiced law "most suoceSBfully 
for a young lawyer". He stated that after practicing for a. time, accused· 
received two offers of contraots as an actor in Ibllywood, California, 
but finding himself unsuccessful in this, he was disappointed in himself, 
returned to Alabama, and received a.n appointmant as a special investigator 
for the Dies Committee in .Washington, , During this time he gave aenra.l. 
blood transfusions to his father, who had undergoDe a serious operation 
in Baltimore. Arter the start of the war he resigned from the. Dies · 
Committee and enlisted in the A:nrry. He was sent to Officers• Candidate 
School at Fort Belvoir, Virginia, but due to reourrence of his father's 
illness, the necessity of giving additional transfusions, and the mental· 

.and physical strain, he missed work at the school and failed to graduate. 
In August of 1942 he was transferred to Camp Fdwards, :Ml.ssa.chusetts, and 
some time later was sent to Officers' Candidate School at Fort Benning, 
from which school he did graduate (R.34,35)•.. 

· Ll.eutebant Colonel Samuel E. Miller, :Medical Corps, the chief of 
Medioa.l Servi!'e at the Station Hospital at Camp Shelby, testified that 
he was a member of a disposition board appointed to examine accused, 
and read into the record the finding of the Board. The board diagnosed 
a~cus ed 's oondi tion as "Psychoneurosis, mixed type, existed prior to in
duct ion, not in line of. duty n J was of the opinion that accused wa.s unfit 
for further military duty; and recommended that he be transferred to a 
general hospital for further observation, treatment, and disposition. 
Witness stated that he did not consider accused to be insalle at the time 
the board made its finding (R.32-34). 

;.·. 

Captain Nugent, recalled as a witness for the defense, testified 
that at the ti:zoo accused was sent to the hospital on 24 October, "he 
seemed very normal and not unuaual at all n. Witness saw no noticeable 
nervous symptoms. rn tness also stated that accused "did his job without 
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a bit of hesitancy and alwe.ys did what I asked him and was a good soldier•. 
Witness "wouldn't say" that accused was the best man in his company, but 
that he was •a good officer• (R.44,45). . 

,.. .., • I 

4. The evidence requires no recapitulation,· the testimo~ of the 
prosecution's witnesses being undisputed. Aoouaed ·pleaded guilty to 
Additional Charge I and i ~a Specification, and all elements of the offense 
were eatablished independently by, the prosecution.· There is no reasonable 
doubt of his guilt of the offenses oh.a.rged in the Specifications of Charge 
I alld Cb.arge III•. That he dept through .Hattiesburg and rode on to New 
Orleans ia no defense to the charge of absence without leave. This offenae 

'11'8.8 intendfied by his prolongation of the abse'.nce during which time he 
oo:mmitted the offenses aet forth in Specifications 1 and 2 of Charge III. 
The intoxication was clearly voluntary on his part., a.nd his conduct during 
it was of a nature to bring discredit upon the military service. He ad
mitted that he missed the meeting set for 20 September. Though he denied 
having seen or known of the notice, the evidenoe is unoontradicted that lw 
was under an obligation to read the bulletin board daily. Article of War 
61 11 ia designed to oover every case not elsewhere provided for where e.:n.y 
person.subject to military law ia through his own fault not at the place 
where he is required to be at a ti:IIU? when he should be there• (MCM., 1928, 
par. 132). Specific intent is not an element of the offense.here inTOlved, 
"and proof of the' act a.lone is sufficient to establish guilt" (MCM., 1928, 
par. 12Sa). To excuse the accused for his absence from thB scheduled 
meeting upon the ground that he neglected-his obligation to read the_ bulletin 
board does not appeal to our sense of logic. In; our opinion the accused was 
properly convicted under Specification l, Charge I. · 

6. The court admitted in evidence (Pros. Ex. H) a report and finding 
of a neuropsychiatric examination mde upon accused by Major John M. Cotton., 
Medical Corps, Foster General &spita.l. It is unnecessary to determine 
whether or not this document was competent. for even if incompetent. its 
admission did not prejudice the substantial righta of accused. 

6. On 6 January 1944. the da.y .following accused's trial, seven of' 
the nine members of the court-martial signed & recommendation of clemency 
to the extent of suspenaion of' the sentence., stating that they believed 

· that acouaed could be rehabilitated. On 15 January 1944 the seven members 
of the court formally and by an official oommunieation withdrew their 
recommendation, stating that on the pr~vioua d9¥ it had been officially 
reported to the president of tha· court by t,ie adjutant of acouaed's regiment 

· that accused wu absent without leave. ' 

7. War Department records show that accused is 53-6/12 years of age 
.and single. Ii, graduated from Jacksonville, Alabama.., State Teachers' 
College, and from the University of Alabama with an LL. B. degree. He 
enlisted in the Army on 6 March 194~, and was commissioned a seoond 
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lieutenant. Infantry, Army of the United States. upon graduation from 
the Infantry School, Fort Benning, Georgia, on 12 July 1943. 

8. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the aubst&.n-

. tial rights of accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to. 
support the findings of guilty and the sentence and to warrant confirma
tion thereof. Dismissal ia authorized upon conviction of violation of 
Article of Vfar 61 and Article of War 96. 

Judge Advocate. 

-Judge Advocate • 

• 
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1st Ind. 

Yiar Department, J.A. G.O., 24 MAR 1944 - To the Seoretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Rankin M. Do.ugette _(0-1322612), Infantry. 

2. I concur in the opinion of the Board of Review tl\at the reoord 
of trial is legally sufficient to support the findings of ~-uilty and 
the sentence and to warrant oonfirmation thereof. In view of the repe
tition by accused of his offenses of absence without leave, the third 
of which occurred after his sentenoe and after the recommendation of 
clemency, I recomme~d that the sentence be confirme~ and carried into· 
execution. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive ac
tion designed to carry into effect the recommendation hereinabove made, 
should such action meet with approval. · 

Q.. • 0--cc--""'*'-'~ .,. 

:eyron C. Cramer, 
Major General, 

3 Incls. '!he 'Judg_e Advocate General. 
Incl.1-Record of trial. 
Incl.2-Draft ot ltr. 
for sig. Sec. of War. 

Incl.3-Form of Ex. action. 

(Sentence confirmed. G.C.M.O. 202, 26 May 1944) 
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~R DEPARTMENT 

Army Service Forces 
In th~ Office of The Judge Advocate General. 

Washington, D. c. 

SPJGN 
CM 248501 

·11 FEB 1944 
U N I T E D S T 

v. 

captaih JAMES H. 
(0-.370951)., Finance Depart-
ment. 

A T E S 

REED 

) 
) 
) 
) 
) 
) 
) 

ARlfY AIR FORCES TACTICAL CENTER 
... 

Trial by G.C.M•., convened 
at Orlando Air Base., Florida., 
8 December 1943. DiSJI'.issal, 
total forfeitures and confine-
ment for;f'ive (5) years. 

OPINION of the BOA.RD OF REVIEW 
LIPSCOMB., .SLEEPER and GOLPEN, Judge Advocates. 

l. The Board of Review has exam.illed the record of trial in the case 
of the officer above named and sul:mits this., its opinion., to The Judge 
Advocate General. · 

2. The accused was tried on the following Charge and Specification: 
' 

CHARGE: Violation of the 93rd Article of War.. 

Specification: In that captain James H. Reed, F.D., Headquarters 
& Headquarters Squadron., 338th Service Group., did at AAF 
Service center., Leesburg., Florida on or about 22 November 
43 feloniously embezzle by fraudulently converting to his 
O'Wn use $976.00 lawful money of ~e United States., property 
of the Uiited States., entrusted to him as a Finance Oi'ficer 
by the Government of the United States. 

He pleaded guilty to and was found guilty of the Charge and its .Specifi
cation. He was sentenced to be dism;issed the .service, to forfeit all 
pay and allowances que or to become due., and to be con.fined at hard 
labor., at such place as the reviewing authority may direct., for a period 
of five (5) years. The reviewing authority approved the sentence., 
designated the United States Penitentiary., Atlanta, Georgia, as the 
place of confinement and forwarded .the record of trial for action under 
Article of war 48. 

3. The evidence for the prosecution., supplementing the accused's 
plea of guilty., shows that on the morning of 22 November 1943 two of
ficers, pursuant to the direction of the Commanding Officer of the Army 
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Air Forces Service Center, Leesburg, Florida., went to the oftice ot the 
accused., who was Disbursing Officer of the 338th Service Group, for the 
purpose of checking the accused's cash account. Upon accused•s arri~l., 
he opened his sate and delivered to them the cash blotter. The officers 
and the accused respectively and without variance co1.U1ted the cash and 
tabulated the paid but unentered vouchers which disclosed a shortage of 
$9'76 in cash, money of the united States which had been entrusted to the 
accused. The accused off~red no explanation -!or the shortage at that 
time but two days later, in the presence of the same two officers and the 
Prov:ost Marshal, after the 24th Article of War had been read to him, the 
accused admitted using $826 of the $976 shortage for personal expenses. 
such as payment-of pre-existing gambling debts and stated that the dif
ference of $150 had been.drawn by him in smaller sums as advances upon his 
own salary. He offered to make restitution of the $826.and it was sug
gested to him that he make a statement in writing concerning the shortage. 
He thereafter prepared a statement admitting his defalcation to the extent 
of.$826 and exhibited it to one of the officers the next day but did not 
sign it. On the afternoon of the same day, 25 November 1943, the accused in 
the company of the two officers interviewed the commanding officer of whan 
he requested permission to repay the sum of $826. The accused was again · 
fully advised of the provisions of the 24th Article of W3.r and thereafter 
stated h1'3 bad taken "this money from his accounts over a period of time" 
but was only able to account for about $200 of it which he had spent for. 
liquor and gambling. He then delivered $826 in cash to the- finance officer 
and agreed to repay the balance of $150 at the end of the month when he 
received his -pay (R. 7-15, 15-21, 21, 22-24). · 

The cash blotter showing the alleged shortage and also official 
Fonn 3, I.G.D., "Report of an Inspection and Statement of the Money 
Accountability" of the accused, by him certified as to the $976 shortage, 
were admitted in evidence. It was also in evidence that pursuant to 

·appropriate.regulation an audit of the cash account was made at the end 
of each Ill:onth (R. 9., 11., 14 and Exs. I, II). 

4. The accused, after explanation of his rights as a witness,elected 
to make an unsworn statement in which he admitted a "mistake" but denied a 
dishonest intent, the absence of which, he asserted, was manifest from 
his making restitution and refraining from attempting to falsify his re
cords in an effort to conceal the peculation. He invited investigation 
of his life as a civilian and implored the court to temper its judgment 
with mercy and pernit him to remain in the service in some other ca-pa.city. 
In reply to the direct question of the defense cow:i.sel, he persisted in 
his plea of guilty and, subsequent to bei.~g found guilty but prior to 
the pronouncement of sentence, explained that he was repaying.to the 
Government at the rate of $100 per month the sum of $4,590.40 for vmich 
he had been held accountable because of his negligent loss of eight 
vouchers (R. 2~26, 27). . . . 

5• The Specification alleges that 
> 

the accused at a designated place 
on or about 22 November 1943 feloniously embezzled "by fraudulently con
verting to his own use $976 lawful money of the united.States, property 
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of the United States, entrusted to him as a Finance Officer by the 
Government of the United States"• The offense charged is that of em
bezzlement which is defined by applicable authority as follows: 

"Embezzlement is the fraudu1ent appropriation·of property 
by a person to whom 1t has been entrusted or into whose hands 
it has lawfully come O,!oore v. u.s • ., 160 U.S. 268). 

"The gist of the offense is a breach of trust. The trust 
is one arising from some fiduciary relationship existing between 
the owner and the person converting the property, and springing 
from an agreement, express or implied, or arising by operation 
of law. The offense exists only where the property has been 
taken or received by virtue of such relationship.• (M.C.M., 
1928, par. l.49~). · 

The evidence adduced by the prosecution abundantly supplements 
the accused's plea of guilty. TWo officers definitely ascertained the 
shortage ,vhich is also evidenced by the accused•s cash blotter and his 
accountability report for the time in question. He, although offering 
no explanation at such time, thereafter was twice warned of his right 
to speak or remain silent and subsequently voluntarily admitted his 
peculation and ma~e restitution which, of course, does not obliterate 
the offense. His statements, while probably amounting to a confession, 
at least were achnissions; and, in either event, were properly admitted 
into evidence. His unsworn statement also contains an admission of his 
1'mistake" and restitution therefor which could properly be considered · 
by the court as evidence (ll.C.M., 1928, pars. 76 and 1142.). Although 
his unsworn statement disavows a dishonest intent and therefore by 
implication indicates his intention to return the embezzled funds, it 
is not inconsistent with his plea of guilty because it is no defense 
to the offense of embezzlement that the defaulting person Ill~ have in
tended to return the misJ!,P;eropriated funds (CM 1925.30 ~932/ Dig. Ops., 
JAG, 1912-40, sec. 451 /).~.) Indu1;.;ence in the warranted presumption· 
that the required official audit for the preceding month was made, suf-

. ficiently fortifies the evidence adduced to the effect that the con
version took place on or about the time alleged. The evidence therefore 
amply supplements the accused's plea of guilty, establishes the accused•s 
guilt and fully supports the findings of guilty of the Charge and its 
Specification. 

6. The accused is about 37 years of age. The Wcl.r Department 
records show that on 2 August 1938 the accused was appointed a second 

- lieutenant, Finance-Reserve, that on 12 January 1941 he was ordered 
to active duty since which date he has been so serving, that he was 
promoted to first lieutenant on 1 November 1941, and that he was pro
moted to captain on 6 May 1942. 

7. The .court was legally con~tituted. No errors injuriously a.£-

- ,3 -
I 



(:318) 

fecting the substantial rights of the accused were conunitted during the 
trial. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally sufficient to suppose the findings 
of guilty of the Charge and its Specification and the sentence, and to 
warrant con.finnation thereof. Dismissal is authorized upon conviction 
of a violation of Article of war 93. 

~ /!~Judge Advocate. 

~=:t:::::::::: 
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SPJGN 
Cll 248.501 

1st Ind. 

War Depart.ment., J • .1.0.0.~ 18 Ff8194+ To the Seereta:ey·o.tllar. 

1. Herewith transmitted for the action o:t the President are 
the recOZ'd o:t trial and the opinion o:t the Board ot Review in the 
case o:t Captain James H. Reed (0-370951)., Finance Department. 

2. · I concur in the. opinion of the Board of Review that the 
record ot trial is legally suf':ticient to support the findings and 
sentence and to warrant confirmation thereof'. I recommend that the 
sentence be confirmed but that the forfeitures be rend. tted and that 
the sentence as thus modif'ied be·ordered executed. 

·,. 

3. Inelosed are a drafi of' a letter tor ,-our signature., trans
mitting the record to the President !or his action., and a .fom of 
Ez:ecutiTe action designed to carr,- into • !feet the foregoing recom
mendation., should such action meet with , approval.. 

Myron C• Cramer., 
Major General, 

The Judge- .Advocate General. 

3 Incla • 
.. Incl l - Record ot trial. 
Incl 2 - D.f't. o:r ltr. :tor 

sig. Sec. of War. 
Incl 3 - Fo?Dl ot Executive 

action. 

(Sentence confirmed but forfeitures and three years of confinement 
remitted. G.C.M.O. 181, 19 May 1944} 

~ s. -
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Arruy Service Forces 

In the Office of 'l'~e Judbe Advocate General 
Washington., D. c. 

SPJGQ 
m 24s506 

1 S H8 1944 
UNITED STATES ) FIRST AIR FORCE 

v. 
) 
) Trial by G.C.M., convened at 

second Lieutenant LEON ,;r. 
BL:JOM (0-857352)., Air Corps. 

)
) 
) 

Grenier Field., New H8.!!1pshire, 
14 and 17 January 1944. Dis
missal. 

OPINION of the BOARD OF REV~[ 
ROUNDS, HEPBURN and FtEDERICK, Judge Advocates. 

1. The Board of Review has exanined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CH4.BJE I: Violation of the 95th Article of war. 

Specification: rn·that Second Lieutenant Leon w. Bloom, Air Corps, 
did, at l~nchester., New Hampshire, rent certain apar'bnents 
for the use of himself and one Helen Gunderson., a woman not 
his wife, and did wrongfully occupy the said apartments with 
her as husband and wife, from about 15 November 1943 until 
about 24 November 1943. 

CHARGE II: Violation of the 96th Article of w~.r. 

Specification l: In that Second Lieutenant Leon w. Bloom, Air corps, 
having received a lawful order from First Lieutenant Beryl H. 
Freshour., Air corps, to fire a prescribed weapons course to 
qualify him for overseas duty., the said First Lieutenant Beryl 
H. Freshour being in the execution of his office, did., at 
Grenier Field, New Hampshire., from about 11 November 1943 to 
about 24 November 1943., fail to obey the same. 

Specification 2: In that Second Lieutenant Leon w. Bloom, Air Corps., 
having received a lawful order from Colonel R. c. it.riston., Air 

. corps., Base commander., to remain within the limits of the Post 
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because his organization was alerted for overseas shipnent~ 
the said Colonel R. c. Wriston, being in the execution of 
.his office, did, at Grenier Field, New Hampshire, on about 
24 November 194.3 fail to obey the same. 

ADDITIONAL CHARGE: Violation of ·the 69th Article of war. 

Specification1 rn that Leon w. Bloom, 2nd Lieutenant, Air corps, 
34th Base Headquarters &Air Base Squadron., having been d~ 
placed in arrest in quarters at Grenier Field, New Hampshire,· 
on or about 24 November 194.3, and the limits of arrest having 
been on _or about 20 December 194.3, raised to the ~ta of 
Grenier Field, New Hampshire, did, at Grenier Field, New· 
Hampshire, on or about 25 December.1943 break his said arrest 
before he was set at liberty' b7 proper•.:·· authority-. · 

/ 

Accused pleaded guilty to the Specification of Charge I, and not guilty
of a violation of Article of war 95 but guilty of a violation of Article 
of war 96. He pleaded not gullty to all of the other Specific&tions and 
Charges. He was found guilty of all Specifications and Charges, except 
Charge r. He was found not guilty of Charge I (Article of war 95), but 
gullty- of a violation of Article of war 96. No evidence of previous 
convictions was introduceQ.. He was sentenced to be dismissed the service 
and· to be confined at such place as the reviewing authority might direct 

.for a period of three years. The reviewing authority aIPI'oved the sentence, 
but remitted the confinement, and forwarded the record of trial for action 
under Article of war 48. · 

.3. The competent evidence· for the prosecution may be summarized 
as follows: · 

At all times pertinent to the issues involved, accused was sta
tioned at Grenier Field, Ne-. Hampshire. Or.l or about the 2nd or .3rd of 
November 194.3 he was assigned as commanding officer.of casual Detach
ment No• .3 (a unit which was being organized and prepared for an over
seas assignment), and cc!ltinued in that capacity until relieved of com
mand on the 24th of November 1943, as a result of his arrest on charges 
_involved in this prosecution (R. 25). · · 

Specification of Charge Ia 

()115 November 194.3 accused and Miss Helen Gunderson, represent-
ing themselves to be husband and wife, rented an apart.anent at 64 Merrimack 
Street, Manchester, New Hampshire, :fran Edward Holden, the owner. They 
lived together in the apartment until 22 November 194.3. During this tiI!S 
a card bearing the inscription •LT. & MRS. L. w. BLOOM", llhich· accused ad
mitted to be his, was attached to the apartment mall box.· Having peen re
quested to vacate this apartment because of a dog and cat they were keep
ing, accused and Miss Gimierson., on 22 November 1943, moved to another 
apartment at l34 Peel Avenue, Manchester., New Hampehire. They represented 
themselves to be Lieutenant and Mrs. Leon Bloom to.the O'W?ler, Arsene 
Ia.course, and lived together in this second apartment as·husband and wife 

- . 2 - ', 
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\Ultil 24 November 1943. Accused, in the presence of captain Llewellyn 
c. Martin, Assistant Base S-2, admitted to a civilian police officer, 
George E. Welch, who warned lrlm that he need not say anything if he 
so chose, that he and Miss Gunderson had been living together at the 
places above indicated, holding themselves out as husband and wife, but 
that, although engaged to be m_arried, they were not, in fact, married 
(R. 8, 9, 10, 17; Pros. Exs. 1, 2, 3). 

Specification 1, Charge II: 

At the time accused was assigned to Casual Detachment No. 3, 
Captain Wendell Bingaman., Base S-1, noticed that accused's War Depart
ment A.G.O. Fonn 66-1 did not show that he had fired the weapons re
quired by War Department directives to be fired by personnel destined 
for foreign duty. captain Bingaman, relying upon war Department A.G.O. 
Forms 66-1 and 66-2, neither of, which showed at the ti.-ne of trial that 
accused had completed any of the required weapon firing, upon several 
occasions forwarded accused's name to Base S-3 as one who had not com
pleted firing (R. 25-26). 

· First Lieutenant Beryl H. Freshour, Base S-3 officer, whose order 
accused is charged with having failed to obey, testified that he first 
contacted accused on the 4th or 5th ot November with regard to the matter 
of qualification in weapons. At that time he explained to accused over 
the telephone that an effort was be:ing made to have all enlisted men 
fire as quickly as .possible, and that arrangements would be made later 
for officers to fire as a group (R. 27). On the 9th or 10th of November 
he advised accused that arrangements had been made for the officers to 
fire. Firing by o!ficers did take place the following day (R. 28). 

Testifying with reference to the conversation last above mentioned, 
and in response to the question., "Did you instruct Lt. Bloom to fire?•., 
Lieutenant Freshour replied, "At that time I explained to him on the tele
phone that arrangements had been made that all officers of detachments !rom 
11, to .r61 would fire and that details were to be gotten from their own 
units - pit details.• And in response to the question, •Did you tell 
Lt. Bloom that he had to fire the course?•., he replied, 

"I explained to lrlm that a course had.to be fired :in 
the carbine. The explanation was in this manner, That if he 
bad tired aqu.alii'ication course.with any weapon \Ulder POR 
with regards to the pistol, rifle., or Tommy-gun, it still 
.would not include thit tact that you had to fire a familiar-
ization course with the carbine." · · 

In response•to a question as to whether he checked up and told accused 
that he.·had not fired the required weapons course, Lieutenant Freshour 
replied., 

"I checked - I can•t give you the exact date. I 
kno.w one telephone conversation I had With Lt. Bloom, he 
mentioned at that time he had fired both the pistol and 

- 3 -
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Tommy-gun. I said, 'Have you fired the carbine?' He sa.id, 
'No.• I asked him if' he had a record on his 66-1, or why we 
didn't h~ve the records. He said they had been given to him 
personally. I said, 'Regardless of that, they must be re
corded on the 66-1, and if' you will brinb them up to the S-1 
office, they will be recorded, but that still would not ex
clude-you fran the fact that you had to fire the carbine.• 
We had received a telegram from First Air Force to the effect 
that all officers and.personnel will fire. 11 (R. 2·s). 

In response to the question, "Did you at any time give Lt. Bloom in
structions in the nuture of an order to fire an~ partic'.;lar course?", 
Lieutenant Freshour replied, "No defin~te order•,no. 11 (R. 29). 

The foregoin,; testimony was followed by the following questions 
to and answers by Lieutenant 1''reshour, 

"Q. What did you do on the 24th of November with regard · 
to Lt. Bloom? 

"A. On the ,24th of November, I called both Sergeant Preban 
and Lt. Bloom. The instructions I gave to Sergeant 
Preban were we had three men that must go to the range 
and fire the carbine, two officer.sand an enlisted man; 
to get transportation ready; and I mentioned at that· 
tL~e to Sergeant Preban that one of these men was 
Lt.· Bloom. The truck finally ieft at approximately 
eight o'clock with the first group. Ity instructions with 
the truck were to come back and pick up these three 
personnel and take them to the firing ran,:;e. This was 
a p;iroxima tely at eight o'clock when I talked to Sergeant 
Preban. Shortly after; I called Lt. Bloom, and told 
him that the 25th was the shipping date for their group, 
and it was imperative that he get his firing accomplished 
in the morning; that it still had to be recorded, and · 
he had to fire the carbine; and it would be impossible 
for him to get any firing done in the afternoon due to 
the inspection we were having on the ramp at 1:.30 for all 
the units. 

"Q. At that time did you give Lt. Bloom any orders? 
* ~:- ~:- * ii- ~< 

"A. Uy instructions will stand, a.s I said. I told him it was 
imperative. He had to fire. It had to be on his records. 
l'hat is the wording I made over the telephone. I can't 
change it any different." (R. 29). 

Upon cross-exawination Lieutenant FrHshour testified that at the time 
he talked to h:ira on 24 November 1943, accused exrlained that it was 
necessary for him to stay at the unit that n,orning to check records with 
:,,:ajor Rogers {R. 31). 

4 .-
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Specification 21 Charge II: 

captain John D. DuRie, Air corps, Base Adjutant, -was ordered on 
24 November ~943 by Colonel R. c. Wriston, the Base Cormnander of Grenier 
Field, New Hampshire, to restrict all officers and men of the casual 

.units about to depart. Captain DuP.ie delivered this order to captain 
Llewellyn c. ~artin, Assistant S-2, for delivery to accused (R. 19, 22, 
23). ,At about 3 o1clock p.m., 24 November 1943, captain Martin cal.led 
accused by telephone and told him nthat all officers of casual units 
were restricted to the limits of the reservation until further noti~,n 
(R. 11, 13) as a security measure. Later in the afternoon captain 
Martin made an attempt to {ind accused but was unable to locate him 
on the .Base. captain Martin then requested civilian police authorities 
to see if they could locate. accused in 'the City of Manchester. Accused 
was found on the street in the City of Manchester by civilian police of
ficers and was taken to police headquarters, where accused told Inspector 
George E. Welch bf the Manchester Police that he had left the Grenier 
Field Base around 4:30 o'clock that afternoon (24 November 1943) (R. 17, 
18). The order restricting the officers and enlisted·men to the Base at 
Grenier Field was countermanded-during the afternoon of 24 November 1943, 
but not until after 5 o'clock (R. 22). 

Specification, Additional Charge: 

Accused was placed in arrest in his quarters, Room 33, Building T-210, 
on 24 November 1943, by written order of Colonel Wriston, commanding Officer, 
Grenier Field (R. 19, 20; Pros. EX• 4). On 27 November 1943 a new 
written order of arrest was issued by order of colonel \'lriston and 
delivered to accused, in which accused was more fully advised of the 
grounds for arrest and of the extent of the restrictions he -was under 
(R. 20; Pros. Ex. 5). 'Piy a third written order, dated,20 December 1943, 
the limits of his arrest were extended to the limits of Grenier Field, 
New Hampshire (R. 21; Pros. Ex. 6). Each of these instruments bears an 
acknowledgment of receipt over the signed name of accused. 

On Christmas night, 25 December 1943, accused was seen at a party 
at the residence of one M.rs. Straw, North River Road, in the City of 
M9.nchester, New Hampshire, by Second Lieutenants Johns. Chesnut, Air 
corps, and Arthur M.• Aldrich,. Air corps (R. Jl-34). At no time be
tween 24 November 1943 and 25 December 1943 had accused been released 
from arrest (R. 22). 

4. Evidence for the defense: 

The defense introduced the stipulated testimony of Miss Helen 
Gunderson to the effect that she and accused met at Columbia University 
in 1941 where they were both studying for the degree of Doctor of Philosophy; 
that they became engaged; that parental objection to their marriage was 
strong on the grounds of religion and unfizished schooling; that the declar
ation of war and accused's entry into the Army, with the attendant pos
sibility of their separation forever, made them.want to consummate their 
feelings ·for e~ch other and that they then lived ~gather as man and wife 
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although violent family objections prevented a solemnization of their re
lationship by a ceremony. Miss Gunderson concluded with the statement that 
they desired a little happiness from the few days left1 which might have 
been the last they were to spend together, and that they were both proud 
of their relationship (R. 36; Def. Ex. A). 

First Lieutenant Benjamin H. Rodgers, Air Corps., testified that 
accused had qualified with the sub-machine gun sometime before 15 
November 1943., and with the pistol., 18 November 194.3, and that he 
might have given the qualification cards to accused rather than to . 
the Base S-3 (R. 36-41; Def. Exs. B. c.). · 

Accused, ·at his o-wn request was sworn., took the stand and testi
fied only with respect to the Additional Charge alleging a breach of , 
arrest.· He stated that he 111.s in the Officers' Club, 25 December 1943, 
with a group of people and that at about 2000 a young lacy invited him 
to go to a party at the hane of Mrs. Straw., North River Road., Manchester. 
He realized he was·under arrest and declined the invitation. The group 
left the Base at about 2000. Accused was left alone at the Officers• 
Club and it was Christmas night and about 2100 he decided to go to the 
party. He hired a cab and left the Base at 2130 and arrived at the 
party at about 2200. Sanetime after midnight he left the party. He· 
testified "I sort of felt· that under the circumstances I had enough en
joyment so to speak". He returned to the Base by cab rlth four or five 
other officers. During the afternoon and evening he was drink:Ulg 
moderately. . In response to a question by a member of the court, ac
cused said he knew men he left the Base that_ he was breaking his arrest 
(R. 41-44)• . .. 

I 

, 5. Accused offered no evidence upon the trial inconsistent with 
his plea of guilty, ·and, under such .. circumstances such plea was tanta
mount to /3. judicial confession o:t guilt, and was an admission of the 
truth of all material allegations of fact contained in the Specification 
under the Charge. The prosecution, _not relying solely upon accused•s 
plea of guilty, introduced evidence which shows beyond reasonable doubt 
that accused and Miss Gunderson., representing themselves to be husband 
and wife when they were not, did, as alleged in the Specification, 
occupy the same apartment together, living as man and wife, in the City 
of Manchester, New H&npshire, from on or about 15 November 1943 to on 
or about 24 November 1943. The conduct of accused in this respect was 
of a. nature to bring discredit upon the military service, and properly 
constitutes a violation of Article of war 96. CM 218647 (1942)., Bull. 
JA.G, January-June 1942, p. 23. 

By Specificatron 1., Charge II., accused is charged·with failing to 
obey a lawful order gi'yen him by First Lieutenant Freshour llhile in 
the execution of his office, to fire a prescribed weapons course in 
order to be qualified for oveneas duty. As a witness at the trial, 
Lieutenant Freshour expressly denied that he ever gave accused a direct 
order to fire any weapons course. He did communicate with accused !ran 
time to time with reference to firing the weapons courses, but.these 
conversations amounted to nothing more than reminders to accused that 
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he had not fired the required courses, and instructions th~t it would 
be necessary for him to fire such prescribed courses, ip.cluding the 
familiarization course with the carbine, before leaving Grenier Field 

·for overseas duty. Until the morning of 24 November 1943, so far 
as the record of trial discloses, no definite time when accused should 
fire 8.rfY weapon had ever been suggested.· The time and place appear 
to have been left to the discretion of accused. The time· within which 
the evidence indicates accused could have fired the weapons, i.e., from 
the 11th through the 24th of November, was comparatively short, and yet 
it is shown that during that period he fired the qualification courses with 
the pistol and the tommy-gun. Lieutenant Freshour•s statement to accused 
on ihe morning of 24 November 1943 that his organization was to leave the 
following day, _and that it was imperative that he fire the familiarization 
coursJ with the carbine that same morning, amounted to nothing more than 
an exhortation. Accused informed Lieutenant Freshour at the time that he 
could not fire that morning due to the necessity of h~lping Major Rogers 
check records; but even afterthis indication by accused that he would be 
'tmable to fire the carbine that morning, Lieutenant Freshour failed to 
express irl:-s wishes in the fonn. of a definite order. 

I 

The various statements made by Lieutenant Freshour to accused are 
deemed too general and indefinite to constitute an 11order" within the 
contemplation of that term as used in the Specification., and the evidence 

, of record fails to show that degree of culpable neglect or indifference 
on the part of accused deemed requisite to establish the offense charged. 
It .follows that the evidence is considered insufficient to sustain the 
finding of guilty of Specification 1., Charge II• 

The evidence offered in support. of Specification 2., ·charge II, is 
·sufficient to establish the material allegations of the offense charged. 
'The order of colonel Vfriston, Air corps., Base Commander., Grenier Field, 
made on 24 October 1943., that accused remain within the l~nits of the 
post pending further orders was conveyed to accused at approximately J· 
o•clock p.m. that day, and he voluntarily admitted to the civilian police 
officer Welch that he left the field at approximately 4:30 o'clock in 
the afternoon o~ 24 November. T'nis admission is corroborated by the 
testimony of captain Martin., who testified that he made search for ac
cused during the afternoon and was unable to .find him on the post. The 
order to. remain on the post was not countennanded until after 5 o•clock 
p.m. The order to remain within the limits of the post was lawful, under 
the circumstances; it was issued by accused's superior officer; and in 
failing to obey the sa'Ile, accused was guilty of conduct to the prejudice 
of good order and military discipline., in violation of Article of War 96. 

The evidence shovrs conclusively that accused was., by proper authority., 
placed in arrest in quarters on 24 November 1943, and, just as con
clusively., that he breached his arrest on 25 December 1943 be.fore he had 
been set at liberty by proper authority. The limits of his arrest had 
been.enlarged.in the meantime.,. but not beyond the limits of the Base., 
Grenier Field, New Hampshire. Not only does the evidence introduced by 
the prosecution show· that accused attended a party at a residence in 
the City of Manchester on the night\of 25 December 1943, but accused., 
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while testifying as a witness in his own behalf, freely admitted that 
he left the post and-attended the party, realizing 'When he did so that 
he was breaching his arrest. The findings of guilty of the Additional 
Charge and its Specification are amply supported by the evidence. 

6. The record discloses that this officer is 24 years of,age.· He
graduated from high school and attended the City College, New York, for 
four years. He received his B.s. degree from the latter institution, 
his M.A. degree from Louisiana. State University, and attended Qolwnbia 
University (Teachers college) for one year while working for a P.H.D. 
degree. He majored in speech, education and psychology. After taking 
a civil service examination, h9 ,ras certified for a position as Junior 
Statistician. He has been an actor and has had experience as a radio 
announcer. He speaks and reads the Jewish language i'luently, reads 

. French well and speaks it fairly well. He ~s an aviation cadet from 
l September 1942 to 26 December 1942, was canmissioned a.temporary 
second lieutenant, Arr.rry of the United States, on 26 December 1942 and 
entered on active duty at Scott Field, Illinois, on the, same date. 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of accused were committed during the trial. 
The Board of Review is of the opinion that the record of trial is not 
legally sufficient to support the finding of guilty of Specification 1, 
Charge II, but is legally sufficient to support ·the .f'indings of guilty , 
of the remaining Specifications and Charges and the sentence and to 
warrant confirmation thereof. Dismissal is authorized upon conviction 
of violation of Article of ~r.69,or 96. 

j{ 
Judge Advocate. 

Judge Advocate. 
I • 
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lat Ind. 

War Department., J.A.G.o • ., 2r f[B 1944 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Boa.rd of Review in the 

· case of Second Lieutenant Leon w. Bloom (0-857.352), Air Corps. 

2. I c ~ur in the opinion of the Board of Review· tha. t the 
record of trial is not legal~ sufficieot to support the finding 
of guilty of Specification l, Charge II (failure to obey lawi'ul 
order of his superior officer), but is legally sufficient to support 
all other findings and the sentence as modified and approved by the 
reviewing authority and tD warrant confirmation thereof. I recommend 
that the sentence as ·approved by the reviewing authority be confirmed 
and carried into execution. 

3. Inclosed are a draft of a letter for· your sign.ature, trans:
mitting the record to the President for his action, and a form of 
Ex:ecutive action designed to carry into effect the recommendation 
hereinabove lll:l.de, should such action meet with approval. 

0 ._ 

J.tyron c. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
l - Record of trial 
2 - Dft. ltr. for sig. S/w 
3 - Form of Executive action 

(Finding of guilty of Specification l, Charge II, disapproved. 
Sentence as approved by· reviewing authority confirmed. 
G.C.M.O. 189, 25 Ma.y 1944) 
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WAR DEPARTMENT 
Army Service Forces . (JJl) 

In the O.ff'ice o.f The Judge Advocate General 
Washington, D. c. 

SPJGV 
CM.248509 17 MAR t944 

.UNITED STATES ) SECOND AIR FORCE 
) 

v. Trial by G.C.M., convened at ~ A.rrey- Air Base, Mountain Home, 
Second Lieutenant GEORGE w. ) Idaho., 10 January 1944. Dis
Lh-ivIS (0-1594301), Quarter ) missal. 
master corps. ) 

OPINION o.f the BOARD OF REVIEW 
TAPPY, KIDNER and HARWOOD, Judge Advoca tea. 

1. The record o.f trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this., 
its opinion, to '!he Judge Advocate Ge?teral. 

2. The accused was tried upon the .following Charges and Specifi
cations: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant George w. Lewis, Quarter
master Corps, 20th Base Headquarters and Air Baee Squadron., 
fonnerl.y of 301st Airdrome Squadron, did, without proper leave, 
absent himself· .fran his station and duties at Army" Air Base, 

· Mountain Home, Idaho, from about 23 November 1943 to about 
11 December 1943. · · 

CHARGE II: Violation o.f the 96th Article of war. 

Specification: In that Second Lieutenant George w. Le1ris, Quarter
master corps, 20th Base Headquarters and Air Base Sq~dron, 
.formerly of 301st Airdrome Squadron., did, at carson City, . 
Nevada, on or about 26 November 19431m>ng~ take., carry 
away and use without the consent o.f' the Oll'Iler., a certain auto
mobile, to-wit: 1939 model Mercury 4 door sedan, motor number 
99A-3585., property of FJly B. Jensen, of the va+ue of more than . 
Fifty dollars ($50.00). · , 

He pleaded guilty to so much of Charge I and its Specification as involves 
absence without leave !rem 23 November 1943 to 27 November 1943, in. 
violation of the 61st Article of war, and guilty to Charge n and its 
Specification in violation of the 96th Article of war. He was found 
guilty o:f all Charges'and Specifications. No evidence of previous con-
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victions was introduced. He was sentenced to be dismissed the service; 
to forfeit all pay-and allol'IS.Ilces due or to become due., and to be con
fined at hard labor for two years. The reviewing authority approved 
only so much of the sentence as provides for dismissal and forwarded 
the record of tri~l for action under Article of war 48. 

3. In support of Charge' I and its Specification the morning report 
of accused's organization showed h:illl from duty to J.WOL as of 23 November 
1943. By stipulation it ,vas shown that accused was placod in the custody 
of civil authorities 27 November 1943 and returned to military control 
11 December 1943. , 

Accused having plead guilty to Charge II and its Speci.f'ication 
no evidence was presented in support thereof'., and prosecution rested. 

4. Major Robert w. Brown., 20th Base Hdqrs. and Air Base Squadron., 
Mountain Hane., Idaho., testif'ying for the,defense 3aid that he had kno,m 
accused very well for more than one and a. half years. '!his acquaintance 
extended beyond the date of accused's commission., when he was a Special 
Order Clerk in Headquarters., then stationed at~owen Field., Idaho. He 
considered him a good soldier., conscientious., and dependable. His character 
was never questioned., and he was always present for duty. Accused would 
sometimes work until one or two o'clock in the morning and report for 
duty the next mornin~ on time. He was never in any trouble and seemed 
to be a very superior soldier in all contacts he ever had with him. He 
believed the accused to be competent officer material (R. 5-8). 

It was stipulated that if Lieutenant Colonel R. w. cassell., Air 
· Corps., Gowen Field., Idaho., were present and sworn as a witness he would 

testify that he had lalown accused for two years; that as a sergeant., prior to 
his commission., he worked under· his ,direct supervision. During this 
period he never lalew accused to even so much as take a drink of liquor; 
his duties were performed in a superior manner and he often worked con
tinuously for many hours at a time in order that., his work would not fall 
behind; he (cassell) regretted to learn of accused's misfortune and be-· 
lieved the court-martial proceedings would be conducted in a fair manner. 
(R. 9; Ex. A). 

Following an explanation of his rights, accused ,was sworn and 
testif'ied that he went to work !or a railroad as an apprentice telegrai:h 
operator before he bad reached his 21st birthday., and when he quit ten years. 
la.ter he was supervisor of materials in the D!.vision Engineers 0£!ice. 
He had never been involved in a:n:y .trouble in civilian life. · Prior to his 
induction in the Arnry., 21 February 1942., he had tried to enlist 1n the 
Navy and Marine corps. He was turned down by both because o! some bridge 
work in his mouth. He •s promoted progressiTely·tram private to the 
grade of master sergeant prior to attending of!icer candid.ate school. 
During all of.this period he was never tried by court-martial nor punished 
under Article of War 104. Prior to his attendance at OCS he was recom
mended for a direct c~ssion as a first lieutenant., Transportation Corps. 
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The recoimnen.da tion was approved throughout the Chain of connnand, but :was 
returned not favorably consicered as there was no appropriate vacancy 
for the appointment. He was commissioned second lieuten<;int Army of t.h.E' 
United States, 16 July 1943. After being transferred to the 301st 
Airdrome Squadron about 28 October 1943, captain Bishop, the Cornman~ 
Officer, asked accused if he rianted to take some leave. It took him by 
surprise and he had made no plans. He was short of funds, but Gapiain 
Bishop offered to loan hint $100, and he accepted the offer. He then 
contacted the girl he had planned to marry and arranged to have.her 
meat h.i:ra in Boise, Ida.ho, to get maITied. After staying in Boise seven 
days without her appearing and failing to hear from her, he concluded 
she had changed her mind, and returned to his station three or four days 
before his leave expired. '!1he day he got back he reported to captain 
Bishop, who told him the secretary of the Officers• Club was in pos
ses3ion of several checks he had written, and which had been returned 
from the bank dishonored. Accused•s father had given him l)€1nnission 
to draw checks on his account. The checks were dral'ill on Fannar•s National 
Bank, Arlington, California, in which he thought his father maintained 
an account, but it later developed that his father's account was with the 
Citizens National :sank instead. When he learned about the checks., he 
was so upset., he left the post imnediately intent upon obtaining money 
to make the checks good. He had only a small sum of money left from 
the $100 he had bo1·rowed .from captain Bishop., but bought a ticket to 
Reno., Nevada thinking he might have enough luck with the gambling houses 
to pay his debts. In this he failed, .md the follow.!.ng day was broke -
had no money (R. ll). He then went to the military police station in 
Reno to turn himself in as AWOL, but the military policeman would not 
believe him. When the provost mar~hal arrived accused told him his story 
and the provost marshal advised him to go to the Air Base in Reno and 
get a partial payment. This he did., and remained, there over night. He 
still did ·not have enough money to get back to his.home station., and de
cided to try again his luck with the gambling houses to obtain the 
necessary amount. In this he not only failed but lost the partial pay
ment as well. 

It was then he decided on trying to get to his home in California 
and obta:in some money from his father. He caught a ride to Carson City., 
a distance of about fifty miles from Reno, arriving there in the evening.
It ,vas cold and he had no place to sleep., and no money. Someone had told 
him there was a camp at carson City., but upon further inquiry he dis
covered it was a Civilian Air Patrol camp. It was then about seven 
o•clock in the evening, and he started to walk. He came upon a parked 
automobile with the keys in it. In desperation, he got into this car 
and drove in the direction of Los Angeles, calilornia, until it ran out 
of gas. This occurred near Bridgeport, california., and about ten o•clock 
at night. He sat in the car all night, bu-t could not sleep., and had 
plenty of time to do some thinldng. The reason he remained in the car 
-was to Pl."event the theft of the tires and parts. About 2 o'clock the 
next afternoon 27 November (R. 13)., a sheriff from Bridgeport, drove 
up to the parked car and took accused into custody. He told the sherif.f 
it was no·t his car., and the sheriff then took accused into Bridgeport where 
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he remained until ta.ken by a U.S. Marshal, to Sacramento., cali.t'ornia. 
When arraigned for trial by the civilian authorities in Sacramento the 
judge dismissed the case and turned him over to military' authorities. 
The provost marshal., Presidio of san ~ncisco took accused into custody 
ll Decarr.ber 1943 (R. 13) and there he remained until two officers·i'rom 
·his home station., Mountain Home., Idaho arrived to take him back. 'While 
in Sacramento., accused wrote his father and told hilll. llhat had happened. 
'When he arrived back at his home station he found a certified check for 
$500 1n his name., with which.he pa.id all of his debts (R. 10-1.3). 

5. The Specification of Charge I alleges 'an absence 'Without leave 
from. 2.3 November 194.3 toll. December 1943 in violation of Article of 
?Jar 61. Accused pleaded guilty to the Charge and so much of the Speci
f'ica tion ·as allei;es an absence without leave :Crom 23 November 1943 to 
27 November 1943. On this latter date he was-arrested by civil authori
ties and remained in their custody until 11 December 194.3. His AWOL 
sw.tus was not changed by reason of his retention by the civil authorities 
or his inability to return for want of money or transportation (page 143., 
MCH 1928). The evidence conclusively shows that accused was absent without 
leave during the entire period alleged in the Specification., and the 
court was fully warranted in finding him guilty as charged. 

The sworn statement of accused that on the. evening of ·26 November 
1943 he found a car with the keys in it., parked on a street in carson City., . 
Nevada., and without the consent of the owner thereof., drove it until 
the gasoline was exhausted is entirely consistent with his· plea of guilty 
to Charge II and its Specification. · 

6. Accu.sad is 31 years of age. He ccmpleted three years of High 
School. He was inducted 21 February 1942 and served as. an enlisted man 
until 15 July 1943., when upon graduation .rrom Quartermaster Officer candi
date School., camp.Lee., Virginia., hens appointed second lieutenant., Army 
of the United States. In reconunending accused £or the Officer candidate 
School., his C0nt.,nanding Officer stated that accused was of excellent .· 

,character., and believed he could ccmplete the course of instruction satis
factorily because of his interest and experience in administrative duties. 

. I 

7. · Six of the ten members or the court., the trial judge advocate 
and his: assistant and defense counsel and his assistant signed a 11i'itten 
request for clemency., 'l'lhich is appended to the record of trial. 

8. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to 
support the findings of guilty and the sentence and to warrant confinnation 
of the sentence. Dismissal is authorized upon conviction of a violation 
of Article of War 61 and 96. 

~//-~ , Judge Advocate. 

, Judge Advocate. ~ t Judge A.dvoca~_-. 
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SPJGV 
CM 248509 

1st Ind. 
3 APR 1944

War Department, J.A.G.o., - To the Secretary of War. 

1. Herewith transmitted for the action or the President are 
the record or trial and the opinion of the Board of Review in the 
case ot Second Lieutenant George W. Lewis (0-1594301), Quartermaster 
Corps. 

2. I concur in the opinion of the Board ot Review that the 
record or trial is legall7 sufficient to support the findings of guilty, 
to support the sentence as approved b;y the reviewing authority and to 
warrant confirmation of the sentence. Accused was absent without leave 
from 23 November 1943 to 11 December 194.3 and during this period of 
absence wrongfully used ,the automobile of another without the owner's 
consent. In view of the previous good.record of accused, the recom
mendation or six of the ·ten members of the court, personnel or the 
prosecution and defense counsel tor clemenC)", I ~ecommend that the . 
sentence as approved by the reviewing authority be confirmed, but that 
the execution thereof be suspended during good behavior • 

..3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President tor h!s·action, and a form of 
Executive action designed to carry into effect the foregoing recommendation, 
should such action meet with approval. 

a .._, 

Myron c. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Inol.1-Record of trial. 
Incl.2-Drt. itr. for 

sig. Sec. or War. 
Incl.3-Form ot action. 

(Sentence as approved by reviewing authority confirmed but execution 
suspended. G.C.M.O. 231, 29 May 1944) 
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"WAR DEPARD,(EST 
Arrq Senice l"~ee 

In the Ottic• ot The Jmge .ld.TOCate General 
\fa.eh:1.ngton,D.C. (33?) 

SPJGH 
cu 248S22 

UNITED STATES 

v. 

captain ALBERT R. WHI'l'E 
(0-316236), Signal Corps. 

• 

17 MAR ·1944 

EIGHTH SERVICE cmowm 
ARM! SERVICE PCRCES. 

Trial bl" o.c.u., connmd at 
Camp Hulen., Texa•, 13 Jmu
arr 1944. Di.11111.asal, total 
torteiturea and. con!'i.nezmnt 
tor three (3) years. Disci
pl.1.nar:r Barr&cka. 

OPINION ot the OOABD OF REVIEW 
DRIVm, O'OON?m am WTT:ElUDS, Judge .A.dTOC&tes 

1. Tbs Board ot Rniew has examined the record ot trial in the ca• 
ot the oftlcer named aboTe and aubmite this, ·1ts opinion, to The Judge 
Advocate General. · 

2. The accused was tried upon th• following Charges an:l Spec:lfica.
tionsi 

CHARGE Is Violation o! the 94th Article ot War. 

Specification li In that Albert R. White, Captain, Signal Co1ps, 
Arary of the United States, being at the time Chi.et, Signal 
Section and Signal Propert7 Officer, Camp Hulen, Texas, did., 
at Camp Hulen, Texas, on or about the tirst day ot November 
1943, f'eloniousq embezzle by fraudul.en~ converting to hi• 
own use two United States S1'na]. Corps radio transllitter and 
recei"ling sets, SCR-54}-C, of the total value ot about 
$3,460.70, the property- of' the TJnited statea :tarnished and in
ten:led for the lllilit817 serdce thereof, intrusted to hi.a, the 
said Captain Albert R. \7hite, by the COllll8ming Officer, Camp 
Hulen, Texas. 

Specif'ication 2s In that Albert R. White., Captain, Signal Corps, 
~ ot United States, being at the time Chief', Signal Section 
an:l Signal Property- Otticer, Camp Hulen, Texas, did, at Camp 
flulen., Texas, on or about the first dq of' November 1943,· fe
loniously embezzle b7 traudulentl,y ex>nTert.i.ng to his o,m use 
one power unit consisting ot a one-cylinder galilOline motor of 

. the value ot abo•Jt 18.5.00; me radto tube an:l set tester, 
Model 804, manufactured by Radio Products Comp~, Inc., ot 
the Tal.ue ot about $60.00; one portable motion picture screen 
ot the Tal.ue of about $19.50, the property- of the United Statea 
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turnished and intended tor th• military service th•reot, in
tru.sted to him, the said Captain Albert R. White, b7 the Co• 
manding O.tticer, Camp Hulen, Texas. 

Specii'ication 3: In that Albert R. White, Captain, Signal Corpe, 
A%'f!A7 ot tba United states, being at the time Chief, Signal 
Section and Signal Propert7 O.t.ticer, Camp Hulen, Texas, did, 
at Camp Hulen, Texas, on or about the ninth d.q o! December 
1943, .telonioual,7 entezzl.e b:r tra'lriul.enU, CODTerting to hi• 
own UH one Signal Corp, chest Ch-73-C, aerial nllDber 3()1.9, 
ot the T&l.ue o! about $2S.OO; a1.e S1gn&l Corp, chest Ch-77"B, 
aerial number 1998, ot the Talue o! sbout $2S.OOJ about 200 
feet ot i inch conduit pipe ot the n.lue ot about $16 .oo; 
~hree 5-panel doors ot the Talue ot about $12.00; three 
panels ot Celotex 4 teet b7 9 teet b7 I inch ot the T&lue of 
about $10.00; t110 sacks ot Portland cement of the ruue of 
about $2.00, the propert7 of the thi.ted States fumished and 
intenied for the nrl.lital7 senice thereof, intrusted. to him., 
the said Ca~ain Albert R. White, bl" the COlllW'¥1ing Officer, 
Camp Hulen, Texas. · 

Specii'ication 4:· In that Albert n. White., Captain, Signal Coi,:,a, 
Arrq ot the United States., being at th• time Chief, Signal 
Section and Signal Propert7 Ot11cer, Camp Hulen, Texas, did 
atCanp Hulen, Tex.as., on or about 1; September 1943i teloniously' 
embezzle b:r fraudulentl.7 comerting to his om uae about 30 
feet ot ! inch meeh )-toot ~l wire ot the value ot about 
$;.oo, about 100 square feet or hardwood fiooring of the value 
ot about $6.oo., tl'D ·gallons ot Murpb1' OD enamel ot the value 
ot about $3.40, about 12! pounds ot red lead ot the value of 
about $2.00, the property- o! the 011.ted States turnished and 
interned. tor the .milltaey service thereof, int.rusted to him, 
the said Captain ilbert R. White, b;y' the Commanding Officer., 

.Camp Hulen,, Texas. 

OHARGE II: Violation or the 95th Article ot \far. 

Specification ls In that Albert R. White, Captain., Signal Corps, 
J,,nq ot the United States, being at the time Chiet, Signal 
Section an:i Signal Property Officer., Camp Hulen., Texas, did., 
at Palacios, Tex.as., on or about 14 Decenber 1943., with intent 
to deceive Colonel Russell J. Potts, his commanding officer., 
otticial~ state to the said Colonel Russell J. Potts that 
certain property-, to-wit: 3 panel doors, about 200 feet ot 
i inch conduit pipe, about 100 square .teet o.t hardwood floor
ing, about 30 .feet ot i inch mesh :;-toot hail wire and 2 
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gallons o! Murphy OD enamel belonged to him, the ea1d 
Captain .Ubert R. Wl;lite, which sta.tE1nent was known b;y the 
said Captain Albert R. White to be untrue in that the sai.d 
doors, iron pipe., hard-,od flooring, wire and paint were 
then arrl there the property of the United Sta.tea ot America, 
which .f'act was then and. there known b;y the said Captain 
Albert R. White •. 

Specification 2: In that Albert R. White, Captain., Signal Corps, 
A:r:'rq of the United States, being at t.he time Chief, .:!:,ial 
Seoti.011 and Signal Property Ott'icer, Camp Hulen, Taxas, did, 
at Palacios, Texas, on or about 11+ December 1943, with intent 
to deoei"Y·e Colonel Russell J. Potts, his col!IIIA?¥iing officer, 
offieial:cy, state u, the said Colonel Russell J. Potts tha.t 
certain property, to-wits · 2 sacks ot Portlan:i cement, then 
am. there in the possession of the said Captain Albert R. 
White, had been purchased. at a hardware store by- hi.111' and be
longed to him, the said Captain Albert R. White, which state
ment was known by- the said Captain Albert R. White to be un
true in that the said cement was then and there the propert;r 
ot the United States ot America, which tact was then am 
there known by this said Captain Albert R. White. 

He pleaded guilty to and was found gu:Ut;r ot all Charges and Speoif'ica
tions. · He was sentenced to be dismissed the service, to forfeit all pa;r 
am allowances due or .to become due, and to be coo.tined at hard labor !or 
·three 78&rs. The renewing authorit;y approyecl the sentence, designated 
th• United States Diecipl.ina.ey Barre.eke, Fort Leannworth, Kansas, as the 
place of confinement, mi !orwarded the record ot trial !or action under 
the 48th Articl.a of war. 

·3. The eTi.dence tor the proeeeution a, to all Charges and Speei!ica.-
t1ons mq be sunmarized as !ollowe: · 

It was ~ipulated (k. A) between the prosecution, the de.tense 
counsel and the acoused that the property reterrecl to in the Charges and. 
Specifications, was at all times the· propert7 of the United States, 
tumished ani intended tor the use of the millt&r7 serrlce, and was ot the 
respectiTe T&lues as set forth therein; that the accused was at all times 
.mentioned 1n the Charps and Specifications., Chi.et ot the Signal Section., 
am Signal Propert7 Otticer at Camp Hulen, Texas; am that he was the 
lawful custodian or the propert;y re!erNd to· and deecrl.'bed 1n the Charges 
a.ad Spec1!1catims, the same having been entru.sted to him by the com.and
ing ottic•r ot Camp Hulen, Texas (R. 6)~ 

On 9 December 1943, the accuaed direct.eel Corporal Wilton A. 
lf1ller to transfer certain propert;y designated b7 the accused trom t.he 
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Signal Corpe warehouse at ·camp Hulen to the tara ot aocaeed. Jliller aided 
b7 another eoldier transported b7 Gonrmnent truck tw aignal corp• 
chests, ax> teet ot I inch conduit pipe., three 5,-panel doors., three ~~la 
of celotex., am two aacks ot .Portlam ceant to the tara., where it •s 
placed in a bu1Jd1ng on the prud.ees. Th• acoued intoi,ud_Corporal 
lrlller that ha would wse the building on hie tara tor a a\orerooa. TM 
s1gnal warehcwle contained ample l'OOII .tor th• etorap ot all the proper\7 
(R. 29-36). . -

· • On 14 Deccber 194.3., th• accuaed •• caUed betoN h1.a colllll&M-
ing otticer., Colonel Ruaaell J. Potta and intoracl that certain irrep 
laritiea in the Signal Section reported to bia., would ban to be in-

• Testigated. The accuaed gram.ad written permi.lsion. (Ex. C) tor the Narch 
of hi• propert7 at Palac:ioa., Texas, and accaapanied Colonel Pott•, Major 
Eric Eades., ot M111tar., Intelligence., and Jlr. John Du!ty; an agent of 
the Federal Bureau of Innstigation, to tbl premise•• At th• request of 
accuNd hi• home was not searched because of the illness ot bis wife. 
b group nnt to a nearby tre.et of land owned bJ' accused who unl.Qcbd the 
door to one of the buildings then in the process of being connrted into 
llTing quarter• and it was. found to contain several it.us of propert:,., 
sane of which bore labels of the United States Gowl'llMllt. ·The propert7 
1dlich was photographed (Elt. H) consisted ot t-, Signal Corp• cbeeta, · 
a.ltout 200 feet of t inch conduit pipe, three 5,-panel doors, three panel• 
of celotex, two a&cks ot cement, about 30 feet of ; inch mesh '3 toot. hail 
wire, about 100 square teet ot hardwood fiooring, two gall.on• ot )lurpb;y
o.D. eMmel., am 12; pounds of' red lead (R. 7-9, 1e-19). 

When que st1. oned b;r Colonel Potta aa to the ownerahip ot the 
~perty the accused stated that the three 5-panel doors., the 200 teet of 
i inch conduit pipe., the 100 square !eet of hardwood fiooring, the hail 
wire and two gallons of UurplJT o. D. enamel, belonged to him,had been pur
chaaed b;r him or were on the premisea men he acquired it, and that the 
two sacks ot ce1umt had been }:W'Chased b7 him at a local hardware store. 
When his attention waa directed to a tag on the conduit pipes ,mi.ch' indi
cated that it he.d been shipped to the Signal O.f.tice, Camp Hulen, the ac
cused remoyed the tag ard said that "the boy-s in the ehop must ban· 
brought it down to the housen through error. Af'ter he had returned to 
Camp Hulen, an:i had been informed. or his rights the accused inquired . I 

whether it he returned eTerything and tendered his resignation, "the whole 
mtter could be dropped"• - Later he asked whether if he returned,the 
property- and procured an overseas assignment, "the mtter" could be dropped. 
Colonel Potts declined to accede to either of these proposals and placed 
the accused in arrest in quarters (R. 10-11, 19-20). 

At about 8:45 p.m. the same day Lieutenant Dan P. Doyle, next 
door neighbor ot accused in Palacios., was requested b;r Mrs. White, the 
wite of accused, and Mr. Chester Churchwell, the Signal Corps shop foreman 
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at Camp Hulen, to rtmiove some property- trom the basement of the White resi
dence. He took two boxes, which he identified in a photograph (Ex. F) 
to a garage at 201 First street, Palacios, Texas. He then returned and 
nth the aid of Jlr. · Churchwell transported the remaining property- in three 
barrels traa the basement ot accused to the Doy-le garage. On 17 Decenber 
1943, realizing that he bad implicated hiaaelt by having the property 1n 
his possession, Lieutenant Doyle placed the contents ot the barrels in hie 
car and started to driTe to Camp Hulen, but became ttterri!ied." and un
loaded in a tield beside the road to Port Lavaca, all ot the property 
except a portable screen which he later dellvered to Major :Eades. A 
photograph (Ex. G) ot these articles shond., among other items, a power 
unit ot a one-cylinder gas motor, one radio tube and teator set and a 
portable motion picture screen (R. 11-12, 22-26) • 

• 
On 19 arxl 20 Decenber 194-3, Major Eades en:l Colonel Pott, re

conred the propert7 in a tield about twenty' miles tram Camp Hulen where it 
had been lett by Lieutenant Do7le. From information which he obtained in 
a conversation 1Vith Lieutenant. Doyle on 21 Docezd:>er, Mejor Ea.des located 
the t1t0 box.es lfflich Doyle bad moved to the garage at 201 First street, 
Palacios. One of the boxes, painted black, was addressed to Mrs. Alice 
White (mother ot accused), Capac, W.chigan. A. photograph (Ex. E) made ot 
the contents ot the two bax:ea showed two radio transmitters and receitlrig 
sets. Additional property was recovered b;r agents ot the Federal Bureau 
ot Investigation in Houston., Tex.as, on premises owned b7 the tather-:Jn-law 
ot l!r. Chttrchwell. · A photograph (Ex. I) taken ot the recoTered articles 
showed that thq included antennae masts, motor generator units, a power 
supply unit, tool chests and a remote control apparatus, all component 
parts of the radio sets. The Federal Bureau of Investigation also recov
ered in Port Huron, Jlich:l.gan., a box of articles which when opened and 
photographed (Elc. J.) disclosed additional component parts of the radio 

. sets (R. 11-17, 21, 27-28) • 

In a volmitary., signed statement (Ex. D) made by the accused on 
~ Decenber 1943, atter he tad been into:nned that he was not "required" to 
make a statement am that any stataimnt made by him could be used against 
him, he stated that "a matth or so ago" he an:l Mr. Churchwell had trans
ported two radio sets "SCR S43" trom the Signal Repair Shop, in Camp Hulen 
to the home of accused near Palacios, Texas. The sets were removed :tor 
the purpose of cleaning up the fioor ot the shop, as he "kept catching the 
devil" trom his comma.ming officer tor haTine a dirty fioor. The radio 
sets were "controlled" equipment, and as the records were l!'vidently lost he 
was never able to determine where they came from or for whom they were in
tended. He did not !mow what to do with the sets or how to dispose ot them 
and tinall7 decided to send one ot them to Michiean. He had written his 
mother that he was sending a black box to be stored in the garege, but 
did not know what prompted him to do this as he could not sell the· radio 
and it would have :t>een ot no value to him. Ur. Churchwell hauled the other 
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radio set~, "probably" 'With the intention of he~ping the accused clear 
out the pl.ace. He thought the radio sets .,,9re worth $600 or $800 but did 
not know what the Government bad paid for them. Accused had intended to 
return all of the property !ound. at his home, including that which was 
removed by' Lieutenant Doyle, except, the SCR radio sets and their 
component; pirts (R. 15). 

4. For the detense: In a prepg.red unsworn statement (Det. Ex. l) · 
the accused stated that he had been 110rking for the pa.it few months under 
a person of whom he was afraid. Enry time his comnatding officer 
stepped into the Signal Corps buildings he berated acC11sed tor one reason 
or amther. When accused returmd .from a lengtey sts,- in the hospital 
tollaring a hernia operation, he .tound it necessal')" to work from 12 to 
17 hours a dq in an et.tort to put together a dismantled. Signal Section•. 
He broke down 'lmder the strain, am. as a result did things he llOuld neTer 
ban dcne at a more eettled time. He made mistakes a.n::l errors in 
juigment due to his .tear, lcng houri of lDrk, and nervous tension, but 
nner receiTed an;r material gain from his actions. All the articles taken 
by' h1lll had beEn recovered and complete restitution to the Government had 
been .made. He took too literally the order ot hie comu.nd1.ng officer to 
"clean the damn place up", and saw no harm in maldng personal use ot tools 
am equipnem; it they were not dam&ged. He further etated that he bad 
spent Christmas dq in his hut 1n · .tasting and prayer and reque steel the 
court to consider his sal.nge value. He pointed out that h11 o.tticers' 
que11tication card abolred that his e!fi.ciency .rating in eTer;y case had 
been superior, and that his 2:>l tile ccntained three letter• o! conmerda.
tion·.trom tor.mer conmand1ng o.tfi.cers. He was classified as tit tor 
general service, held a civilian pilot• s license, three college degrees, 
completed eight yeara ot actiTe Otticer Reserve Corps militar,r train-
llll, graduated .trom .tour militar,r schools with high grades, and wa1 a 
qualified Radar specialist. He also requested the court to consider the · 
tact that he was the S)le support of his wiclcwed mother, 74 years old 
(R. 36) • . · 

5. a. Specifications 1, 2, 3 and 4, Charge I: The evidence shows 
and the pieas ot guilty admit that the accused embezzled United States 
Gove:rment property, furnished and intE11ded tor the .ud.litaey senice, 
and entrusted to his care and control; consisting of Signal Corps equiP
ment ot a total value o! $3,731.60 as alleged in the Specification,,
Charge I. . 

~. Specifications 1 am 2, Charge II: It is shown by the 
eTidence and the pleas of guilty admit that on 14 December 1943 the accused 
falsely stated to Colonel Russell J. Potts, his co.uma.ming o!ticer, that 
'3 pantel hardoo?."s,odabc:mt 200 feet ot i inch condl,tit pipe, about 100 square
feet of d.wo n.ooring, about )) feet ot t inch mesh hail wire and 2 
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gallons of Murphy o.D. enamel belonged to the accused; and that 2 sacks 
ot Portland cement bad been purchased b7 him at a hardwaN store and 
belonged to him. The circ'I.IIlstances were such as to support an infer
ence that the false statements were ma.de with the intent to decein. 

6. · The accused is 39 7ears ot age. The record• of the Oftic• of 
The Adjutant General show bis service as follows: Appointed. second 
lieutenant, Engineer Corps Reserve, Ar.my ot the United States, and ac
cepted 9 Jtme 1934; Mtive dut7 17 June 1934 to 30 June 1934; promoted 
to first lieutenant, A:rm)" of the United States, .21. Ju.l.Jr 19)7; active 
duty 1) March 1940 to 15 June 1940, am from 1 March 1942; temporarily 
prpmoted to captain, Army of the United States, 8 February- 194). 

7. The court was legally constituted. No errors injurious~ af
fecting the substantial rights of the accused were committed. during the 
trial. The Boord of Review is of the opinion that the record of trial ie 
leg9.lly' sutticient to support the firxtl.ngs of guilty and. the sentence, 
arxl to werrant confirmation of the· sentence. Dismissal is authorized upon 
conviction of a violation ot the 94th Article of 'War and mamatory upon 
conviction of a violation of the 95th Article of War. 

,Judge JdTOC&te 

. I ' , 

______________,Judge Advocate/ :, i_...~.t,""""/ ~1"\..."VL.--V'\••/ 

~ -~....,..++->o-------~----------''Judge AdTOCate 
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1st Ind. 

War Department, J..&.a.o., 24 MAR - - To the Secretary of War.1944 
1. Herewith transmitted for the action of the President are the.:·· 

record or trial and the opinion o£ the Board of Review in the case_ .Q! ,: 
Captain il?ert R. White (0-316~.36), Signal Corps. 

·· 2. I concur in the opinion of the Board of Review that the record 
o! trial is legal'.cy sufficient to support the findings of. guilty and the 
sentence an:i to warrant confirmation o£ the sentence. ·The acc\llled while 

""erving as Chief of the Signal.S_ection and Signal Property O!!icer. at 
Camp Hulen, Texas, embezzled prope~ o£ the United States entrusted- to 
his care and ccntrol consisting of ~nal Corps equipment ~ the aggregate 
value of. $.3, 731.60 {Specs. 1, 2, 3 and 4, Chg. I) and made to his camoumd
:!Jlg officer false official statements as to the manner in which such 
propertf was acquired by" him or came into his posses~ion (Specs. 1 and 2, 
Chg. -II). It appears from the papers accompan;ying the record of trial . 
that. a considerable· portion of the Governnent property known to have 'been 
embezzled.by" accused was not included in the.Charges and Specifications o£ 
the present case, that in liq 1943 a-0cused shipped two boxes containulg 
large quantities o£ such property to a relative 1n Michigan for ·storage, · 
that on numerrus occasions extending back .to the summer of 1943 accused 
!alsified Government records to conceal shortages, and that, as disclosed_ 
by" an audit not completed on -;LS Febru.ary- 1944, the shortage of signal corps 
Jroperty at Camp Hulen approximates in value $110,000. I Tecommend that the 
sentence t.o dismissal, total forfeitures and confinement at hard labor !or 
three years be confirmed and carried into execution. · · 

3• Considerati~n bas been given t9 a letter dated 4Feb~ 1944, 
directed to the President and written by Yrs.· Albert a•. White, the wife o£ 
the accused, requesting clemencr in his behalf. ·.· · 

.. ·~. 4. Inclosed are a draft of a letter !or your signature,. transmitting 
the.record to the President for his action, and a form of Executive action 
carrying into effect the recommendation made above. · 

. Myron c. Cramer,
4 Incls. ~jor General, .. 

Incl.1-Rec. of trial. The Judge_ Advocate General.· 
Incl.2-lJft. ltr. for sig. S/W. 
Incl.J4"orm of Action. 
Incl.4-Ltr. to the President, 

dated 4 Feb. 1944. 

{Sentence confinned but confinement reduced to two years. 
G.C.M.O. 216, 26 May 1944) ' 
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WAR DEP~ 
Armr Se~ce Forces 

ID tu Office o! The Judge J.dyocate GeJ1eral 
(345)Washi.agten, D. C. 

SPJGI 16 FEB 1944 
CK 248.587 

UBI TED ST.A.TES ) 
) 

v. Trial lry o.c.Y., conyened at ~ Camp Hood, Texas, 16 Dec8llber 
Secoad Ueutenant WIU.IAX ) 194.3. Dismissal. 
T. JACKSON {0-1825474), ) 
Anr;f ot the United States. ) 

OPINION ot the BOARD OF REVIEI' 
LYON, HILL and·.ABDms, Judge .ld•oeates 

1. . The Boa.rd .of Review has exam neci the reoord o! trial. 1a the 
case o! the o!tieer named above and submits this, its opinion, to The 
J'llllige Advocate General. 

2. The accused was tried upoa the .follOllillg Charge and Speoi-· 
!ieat1on1 

CHABGE: Violation ot the 61st' Article ot war. 

Specification: Ill that Second L1e11tenant W1111• T. Jackson, 
Tank Destroyer O!.tieer Replacement Pool, Tanlc Destroyer 
Replacement Tra1n1ng Center, North Camp Hoed, Texas, 
attached to Company •A•, One Hundred Xbirty-!irst Tank 
Destroyer Tr&1n1ng Batt&lion, North Camp Hood, Texas, did, 
without proper leave, absent himself !rom his organiza
.tioR at North Camp Hood, Texas, from about 1.3 July 194.3 
to about 9 November 1943. 

He pleaded not guilty to and was found guilt7 ot the Charge and Speci
fication. No evidence o.t previous conviction was introduced. He waa 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record o! trial tor action under Article 
o.t War 48. · 

3. On JJ July 1943 accused told his comnanding officer, Captain 
Berna.rd L. Smith, Infantry, Company-A, 131st Tanlc Destreye~ Trafo1ng 
Battalion, to which organization accused was attached as an instrue~or, 
that he wished to go to the hospital ill order to take a pey-sical re-
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exami.aation for trans.fer to the Paraohute Corps. Captain Smith testUied 
that he gave accused •permission to go oa sick call•; that accused did 
not return to his organization that dayj and that he was not present the 
next d~. Witnesa searched tor accused at his quarters, at the dispensary, 
and at the hospital, but did not i'iad him. Captain Smith stated that he 
did not give accused permission to remain absent .from the compan;r or to 
leave the post, and that accused did not return to the organization at 
azq time prior to 28 July 1943, at which time witness left Comp~ .A. 
( R. l~l9) • The prosecution also intrwuced Exhibit F, which was an 
extract from the company morning report of 14 July 1943 showing •Lt. Jack-
son tr d3 to A.w.o.L.• (R. 20). · 

. . . . 

C.ptall Thomas w. ilw71 In.tantr,', Comp8J11 A, 131st Tanlc Destroy-er 
Train1Bg Battalion, assumsd camnand of the comp~ on 20 August 1943. 
Learning trom the morning reports at that time that accused was being. 
carried as absent without leave, he continued so to list accused on 
subsequent reports and did not see accused in his organizatica Wltil 
•Sundq • • • November 15th•. (Note a 15 November 1943 tell on a llondq) 
(R. 4, 5, 6). 

Second Lieutenant Williams. Jordan, Company A., 131st Tank l)astroyer 
Training Battalion, testified that he had been attached te that· organiza
tion since 20 September 19431 as platoon leader of Comp&D1' A, He stated 
that be lmew of his own personal knowledge that at that time accused bad· 
been a me:nber o! the compacy and that he was absent. He testified that 
on 13 November he was Duty Ofticer at Battalion Headquarters, and that 
while he was on duty the door opened and accused walked in. Accused 
asked witness it he was Officer of the Da.;r. Witness answered that he was 
Duty Officer. Accused gaTe his name, and to witness' statement, •you 
have been AWO'IJ'I, accused said, •Yes•. Witness placed him in arrest 1n 
quarters (R. 91 10). 

Evidence tor the defense • 

.A.ccused was correctly apprised of his rights by the Law Member and 
made a Sll'orn statement (R. 26). He stated that he had been' in the mlli- · 
tary serl'ice since l2 June 194), and had been commissioned since 4 June 
1943. He had bee• under mental strain for.sane time~ due to his sister•s 
death while he wz.s an enlisted man, and his father's death and a 
Caesarean operation on his wife during the time he was attending Ofticer 
Candidate School. Due to emergency !urlollghs because of these events he 
had three times •been put back8 into succeeding cycles in the school. Hi• 
mother's lack of finances and his inability to pay for nursing care for his 
wi!e were concurrent difficulties. He stated that he left camp on lJ 
July 1943, between 1500 and 1600, without permission although at the time 
he left he intended to return that evening;' and that he returned on 17 
NOYember 1943. · 

-2-
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4. AcC11Sed•a absence without leave was established beyond reason
able doubt by' the undisputed testimony ot witnesses who had personal 
lm.owledge ot hie absence and of his return, and by his QWll sta.telllent 
under oath 1a court. His reasons for the absence, though mitigating, are 
not a defense to the Charge. 

;. !be Speoi!icatioa o! the Charge alleges that accused remailled 
absent mtil about 9 November 194.3, while the proof was that the abSftce 
caiU..1aed. un:Ul either 1.3 or 17 November. While this was a Tarianee, 
it was a minor one, had no bearing upon the question o£ guilt of the 
origiaal unauthorised absence, and was favorable rather than prejudicial 
to accused. Sneral items o! hearsa7 and immaterial testimcmy were 
al.lend to reaa:1A h the record., but there is ample ertdence to support 
the !1nd1ng• without this testimon;r, and accused was not prejudicej
'tllerebf. 

6. lfv DipartiMnt record.a show that accused is 29 4/12 ;revs ot 
ap and ma.rried., and. has two amall children. He graduated from cass 
Technical High School, Detroit, lliohigan, h 1933. He entered the 
J;rzq oa 19 June 1941, aerrillg as aa enlisted JUD until graduathg trca 
the Tank Destroyer School, Camp Hood., XeD.s 011 ,4 Juu 194.3., when he n.s 
comiS1ioud. a seoond lieutenant, J.nf3' ot the Ullited States. In recemmend
ing hia tor attendanee at O!ticer Candidate School, Second Lieutenant 

· c. N. Jratthsn, Field~. his eommand1ng o!ticer, stated that 
bis character was •excellent• and ~t •he 18 an a:cellent student•. 

7. The court was legally c0Jl8titv.ted and had j\lJ'isdictica ot the 
persoa and of.tense. Jto errors 1.njuriousl.7 af.tecting the substantial 
rights o! accused nre committed. during the_ trial.. Ill the opinion ot 
the Board ot Renew the record ot trial 18 leg~ sufficieat to supper\ 
the fjnd1ugs and the sentence and to lf&?Tant confir.matioa thereof. Dis-
111.snl is authorized upoa ccnvieUon ot a rtolation o! Article o!War 61. 

_______0n......1..e..a...vo_______• Jlldge Advocate 
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lat Ind. 

War Department, J.A.G.o., 23 FEB 1944 :'" To the Secretary or War. 

1. Herewith tra.nsmitted for the a.etion of the President a.re the 
record of trial and the opinion of the Board of Review in the case ot 
Second Lieutenant William T. Jaokaon (0-1826474), J.rrq ot the United 
Sta.tea. 

2. I concur in the opinion of the Boa.rd of Review that the record. 
of trial ia legally auttieient to aupport the findings and the aentenoe 
and to warrant contirma.tion thereof. In vi.elf' of the prolonged· absence 
ot a.ocused, I recommend tha.t the aentenoe be ~ontirmed and oa.rri,ed intc 
execution. 

3. Inoloaed are a dra.tt of a letter for your signature transmittiI 
t1» record to the President for his aotion, and a form of Exeoutive ao• 
tion designed to·oa.rry into effect the recommendation hereinabove :made, 
should auoh a.ction meet with approva.l. 

~-C~r~ 
:t.».jor Gen.ere.l, 

3 Inola. The Judge Advocate 0.neral. 
Inol.1-Reoord of trial. 
Inol.2-Dra.ft of ltr. for 

sig. Seo. of W'a.r. 
Inol.3-Form of Ex. action. 

(Sentence confirmed. G.C.M.O. 2C17, 26 May 1944) 
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WAR DEP.A.RT'.AENT . · (349)
A.rary Service Fo:rces 

In the Office of The Judge Advocate General 
"Washington, D. c. 

SPJGN 
CM 248683 

2 6 FEB 19" 
UNITED STATES ) THIRD AIR FORCB: 

v. j Trial ey o.c.M., convened at 
) Drew Field, Tampa,· Florid&,

First Lieutenant EUGENE J. ) 8 January 1944. Dismii,sal. 
Ai"\fJ\P.AL (0-799470), Air ) 
corps. ) 

OPINION of the BOARD OF REVTh"W 
LIPSCOMB., SLEEPER and GOLDEN., Judge Advocates. 

l. The Board.o.f Review has examined the record of trial in the 
case of the o:fficer above ·named and submits this, its opinion, to The 
Judge Advoc~te General. 

2. The accused was tried on the following Charge and Specifications: 

CHARGE: Violation of the 96th .,Article of war. 

Specification l: In that First Lieutenant Eugene J. Amaral, Head
quarters 53rd Fighter Group, formerly 13th Fighter Squadron, 
53rd Fighter Group, did, on 20 December 194.3, at United States 
Naval Air Station, Fort Lauderdale, Florida, wrongfully violate 
paragraph 1., Section I, Army Air Forces Regulation 60-16, 
dated 9 September 1942, by operating an aircraft in a reckless 
and careless .manner., so as to endanger friendly aircraft., on 
the ground and in the air. · · 

Specification 2: In that First Lieutenant Eugene J.· Amaral., Head
quarters 53rd Fighter Group., formerly 13th Fighter Squadron., 
53rd Fighter Group, did, on 20 December 1943, at Uriited States 
Naval Air Station, Fort La).lderdale., Florida, wrongfully violate 
paragraph 10 b., Section I, Army Air Forces Regulation 60-16 A, 
dated 15 October 194.3, bj" doing acrobatics within a radius of 
five miles of the center of united States Naval Air station, 
For-;.Lauderdale., Florida~ in a military aircraft. 

' Specification· 3a In that First Lieutenant Eugene J. Amaral., Head-
quarters 53rd Fighter Group., formerly 13th Fighter Squadron., 
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53rd Fighter Group, did, on 20 December 1943, at United States 
Naval Air Station, Fort Lauderdale, Florida, wrongfully violate 
paragraph 16 a (1) (d), Section II, Army Air Forces Regulation 
6o-l6, ~ted 9 S~ptember 1943, by flying a military aircraft 
at an altitude of' led than .500 f'eet above the ground. 

Ha pleaded not guilty to and was !ound guilty of the Charge and its 
Specifications. He was sentenced to be dismissed the service. The re
viewing authority approved the sentence and forwarded the record of trial -
for action under Article of war 48. 

3. On 20 December 1943 the accused, ·according to Operations Order 
Number 363 of the 13th Fighter Squadron, 1ras !cheduled to leave the air 
.f'ield at Fort I,a,uierdale, Florida, at 1515 o•clock 1n a 'P-47D on a cross
co\Ultry flight to Venice, Florida. The order was admitted into evidence 
and the accused had signed the flight plan for the only·'P-47D leaving the 
.tield at that time. It was also stipulated th.at the accused piloted the 
P-4'7D which took off at the field at 1515 o'clock on such date. After 
taking off, the P-47D gained altitude and then twice nzoomed" within 20 
!eet o.f' the runway of the field, coming in between two other planes which 
were landing and clearing the one already landed by about 15 feet and 
the other, 'Which was attempting to land, by about 50 feet but forcing it 
to take a nwave orrn and not to land. Three officers observed this, 
characterized it as endangering oth,er aircraft and so testified. TWO 
of the officers also observed the 'P-47D engaging in ttacrobatics" within 
a mile and a half of the field. The "acrobatics" consisted of •dipping . 

. the wing over after pulling up", doing na wing back over", and doing 
na slow roun at an altitude of less than 1500 feet (R. 4-6, ~9, 9-lOJ 
EX. •A.~). . 

True ·extract copies Army Air Forces Regulations No. 60-16:, dated 
9 September 1942, and No. 60-16A., dated 1.5 October 1943, were admitted 
into evidence. They prescribe air traffic rules for fl.ying and respectively 
prohibit reckless or careless operation of aircraft so as- to endanger other 
aircraft either in the air or on.the gro\Uld, f4ring lower than 500 .feet 
above the gro\Uld except 1n taldng off and landing unless specially authoi
ized and performing acrobatics within a radius 0£ five miles of any air
port (R. 10-11; En. B, C)_. 

4. 'lhe accused, ai'ter explanation of' his rights as.a witness, elected 
to remain !lilent. 

5. The three Specifications allege respectively that.on 20 December 
1943 at Fort ta.ude:.rdale, Florida, the accused (a) wrongfully violated 
a specified paragraph of Regulation No~ 60-16 •by operating an aircra.t't 
-in a reckless and careless manner, so as to endanger friendly aircraft, 
on the ground and in the air•, (b) w.rongfully violated a specified . 
paragraph of Regulation No. 60-16& •by doing acrobatics within a radius 
or !ive miles or the center or United States Naval Air Station, Fort· 
Lauderdale~ Florida, .in a milita.ey aircraf'tn, · and ( c) .wrong~ violated 
a specif'ie.d paragraph of Regulation No. 60-16, •by ~g a military 
aircraft at an altitude of les!I than .500 feet above_ the ground•. III)i8- · 
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obedience of standing orders" is conduct prejudicial to good order and 
military <ll:sciplinen (M.C.M., 1928, par. 152!_). 

The eviden~e .for the prosecution conclusively esta.blishe~ the 
existence and controllihg applicability of.the_regulations·prohibiting · 
the acts alleged in the Specifications. Thq are regulations of general 
application governing the operation of military aircraft within the con
tinental limits of the United states and the aocused, a military pilot, 
must be presumed to have had both actual and· constructive knowledge 
the.reof. The evidence for the prosecution is equally conclusive that 
the accused violated the specified provisions of such ·regulations as 
alleged which .fortunately did not result in either injury to person or 
damage to property. Such attendant good fortune,; however, does not 
exculpate his guilt. The evidence, therefore, beyond a reasonable de>ubt 
esUfblishes his cozmnission of the offenses alleged and amply supports 
the findings of guilty of the Charge and its Specifications. 

6. The accused is about 22 years of age. The war Department records 
·show that the accused has had enlisted service from 10 July 1942 until 
25 March 1943 when he was commissioned a second lieutenant upon ccm
pletion of Officers Candidate School and that he -was promoted to first 
lieutenant on 23 November 1943• · 

7. The court -was legally constituted. No errors injuriously affecti
ing the. substantial rights of the accused were commi_tted during the trial. 
For the reasons stated, the Board of Review 1s of the. opinion that the 
record of trial.is legally sufficient to support the findings of guilty 
of' the Charge and its Specifications and the sentence, and to warrant 
confirmation thereof. Dismissal is authorized upon conviction of a 
violation of Article of,. war 96. · 

- 3 
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SPJGN 
CM 248683 

1st Ind. 

War Department, J.A.G.O., l J !Hr: 1944 - To the Secretary of ";1ar•. 

1. ·Herewith transmitted for the action of the President are 
the rec.ord of trial and the opinion of the Board of Revi·ew in the 
case of First Lieutenant Euge~e J. Amaral (0-799470), Air Corps. 

2. I concur in the opinion o~ the Board of Review that the 
record of trial is legally sufficient to support the findings md 
sentence and to warrant confirmation thereof. I recommend that the 
sentence of dismissal be confirmed and ordered executed. 

3 • .Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a .form of 
Executive action designed to carr:y into effect the :foregoing recom-
mendati on, should such action meet with approval. · 

~. ~---"'-.u,.Q-

1t{ron c. Cramer,
Major Gen~ral, ' 

The Judge Advocate General.• 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - nrt. o:t ltr. :for 

sig. Sec. o:t War. 
Incl 3 - Form of Execv.tive 

action. 

(Sentence c.onfirmed. o.c.M:o. 187, 2·5 May 1944) 
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WAR DEPARTl®JT 
A:rrrry Service Forces 

In the Of'fice or The Judge Advocate General 
Washington,D.c. 

(353) 

SPJGH ,.-
CM 248838 

UNITED STATES Aru.!I AIR FORCES TACTICAL CENTm · ~ 
v. ) Trial by o.c.y., convened at 

) Arary Air Forces Tactical. 
Second Lieutenant ARTHm ) Center, ()l'ange County, Florida, 
W. COLLIER (0-S74251i), Air 30 November 1943. Dismissal 
Corps. ~ and total forfeitures. 

---~~-~--------
OPINION ot the BOARD CF REVIEW 

DRJ.Vm, O'CONNCR and tarrmIDS,Judge Advocates._,__,___________ 
1. The Board or Review has examined the record o! trial in the·· caae 

or the officer named above and sub:mits this, its opinion, to The Judge 
Advocate General. 

2•. The accused was tried upon the following Charges and Specif'ica
tions: 

ORIGINAL CHA.RGEa Violation or the 61st Article or War. 
' 

Specif'ieationa In that Second Lieutenant Arthur w. Collier, 
Air Corpil, 14th Depot Supply Squadron, 14th Air Depot Group, 
Pineeastle Army Air Field, did, without proper leaTe, absent 
him.self from his camp at Pineeastle Army Air Field, Army 
Air Forces .Tactical. Center, Orlando, Florida, frcm about 2 
November 1943 to about 8 November 1910• 

ADDITIONAL CHARGE It Violation or the 61st Article or war. 

Specificationt In tm.t Second Lieutenant Arthur w. coilier, 
· Air Corps, 14th Depot Supply Squadron, 14th Air Depot Group, 

did, without proper leave, absent !rlJnsel.f from his organiza
tion and station at Pinecastle Aney- Air Field, Florida, 
.fran about 26 November 1943 to about 27 Novanber l~.3. 

ADDITIONAL CHARGE IIa Violation or the 69th Article of War. 
(Finding or guilty disapproved by re-
viewing authority}. , 

He pleaded guilty to and was f'ound guilty of all Charges and Specifications. 
He was sentenced to be dismissed th~ service and to forfeit all pay and 
allowances due--~or to become due. 'The reviewing authority disapproved the 
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findings of guilty or the Specification, Additional Charge II, and of 
Additional Charge II, approved the sentence, and forwarded the record of 
trial tor action under the 48th Article of war. 

)• Evidence for ~ha prosecution: 

a. ·An extract cow (Ex• 4) of the morning report of th• 14th 
·Depot Supply' Squadron, 14th Air Depot Group, Pinecastle Ar,.q Air Fie~d, 
Orlando, Florida, to which accused belonged, showed him from duty to 
absent without leave 2 November 1943, and from absent without leave to 
arrest in quarters 8 November 1943. On 2 November 1943, Colonel Edlriri R. 
French, the canman:iing officer or the Genera1 Depot, at Pinecastle J.rrq 
Air Field, received a report that accused was not present for duty and 

. had been seen •down town". He immediately directed Second Lieutenant 
Gordon H. Souther and another officer to locate ·accused and order him' back to the post. The officers found accused -at about 3:30 p.m. at 
•Holloway's Bar" with a woman he called his "girl friend•. The accused 
was 11drunkrt and. said he •picked" the wan.an up at the bus station. 
Lieutenant Souther infomed accused that they had orders from .Colonel · 
French to take him back to the field. Accused replied that he did not have 

· to go back and added "Tell that damned Colonel if-he wants to. see :me he 
knows imere I am". The officers left and reported to Colonel French that 
the accused refused to return. Lieutenant Souther had talked to accused at 
,-bout 10130 a.m. that day., in Orlando, and told him to be at the field at 
twelve o•clock as he had to go to Leesburg. On that occasion,. accused had 
looked as though he was drinking •pretty hard•, and Lieutenant Souther 
advised him. to stay out of sight and trouble. During this conversation 
accuseq. told Lieutenant Souther. that he had given his wife thirteen twenty 
dollar bills and she had •gone offff {R. 10-13, 18., 21-30). · 

en 8 November 1943 at about SaOO p.m., a military police patr.ol 
in Orlando receind a radio call that the accused was absent froa his work 

· at Pinecastle. An inquiry at the Orland Hotel disclos•d that ·accused was 
·registered in roan No. 10. Accused was round in.hi• roa11 at about 7:00 
p.m. At the request or the military police, he accompanied them to the 
station. He was returned to Pinecastle the same evening by Lieutenant 
Souther (R. 27, 30-33) • · : , . . · 

b. An extract copy (Ex• 3) of the morning· ;eport or. the 14th 
Depot .Sup~ Squadron, 14th Air Depot Group, showed accused frOJJl arrest 
in quarters to absent without leaTe 26 November )$1(3, and tran absent 
lfithou.t leave to confinement· 27 November 191(3. On 26 November 194.3 ac
cused stated to Captain James W'. Oakes that he would like_ permission to 
visit his defense OO'lln.sel, and received Yritten permission (Ex. 2) to 
visit Orlando between laOO p.m. and 7&00 P•••, 26 November, "to take care 
of personal aft'&ir._• • The following moming Captain Oakes was unable to 
find accused and discovered that the l)I.SS _ issued to hill had not been tumed 
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in. After making a thorough search.of the camp, Captain oakes, by direc
tion of Colonel French, notified the military police. At about 11:30 a.m.:,' 
27 November 1943, Staff Sergeant Charles E. Runnels, 898th Guard Squadron,· 
proceeded to the Orland Hotel on instruction of the provost marshal and · 
found accused in room No. 10. Accused 1ras taken to the police station / 
(R. 14-16, 17-21, 33-35). . ·. , 

1'. For the defense: In an unsworn statement to the court accused 
stated that his original absence m 2 November 1941 came about because of a 
misunderstanding with his w.i.fe. After a violent qua.rrel with her he 
started drinking and took a room with •another fellow" in the A.ngebilt 
Hotel. The following morning when he t&lked to, Lieutenan'J; Souther at 
Holloway's Bar he had been drinking •quite exceseinlyn, was despondent, 
and told Lieutenant Souther of the trouble he had with his wile•. He in
tended to return to camp at 11noon•, but begmi drinking again, and "It went 

..on 111ce that• _until finally he realized he w.s in serious trouble. His 
nerves were in 11a terrible state• and his physical condition was "bad"• 
He went home, to his 01m 'hotel, took a bath and a drink of whiskey, and 
went to bed. He was asleep when the trMP• arrived. During all of this time 
he was "thoroughly drunk". He had no recollection of making the state
ment with reference to Co1onel French and if he did make such a statement 
it was because he was drunk. He had no disrespect for Colonel French noJ," 

. did he hold a grudge against him. He 9barelytt remembered the girl who was 
· with him at Holloway's Bar arxi bad no id~a where she came from. He never 

saw her be.fore or since that time., and did not "chase" other women, because 
he was in love with his wife (R. 37-39). · 

With reference to his absence on 26 and 27 November 1943, accused 
stated that his wii'e spent Thankseiving alone and told him over the· 
telephone that she was trpretty blue•. He had some g:uestions he wanted to 
ask his def'ense counsel about his case. He stopped at the hotel to see his 
wife, she was "crying", and he felt he should stay with her. He had 
supper with her, stayed there during the night, and· was at the hotel 'When 
the military police arrived the next moming. He overstayed his pass be
cause he wanted to be with his wife and build up her morale (R. 39-40). 

· 5. It is shown by the evidence and admitted by the pleas of guilty 
that accused without proper leave absented himself from his_ organization 
from about 2 November to about 8 November l.943 and f:t"Om about 26 November 
to about; 27 November i94J. 

6. The accused is 31 years of age. .The records of the Office of The 
Adjutant General show his service as follows: Enlisted service fran 16 
November 1937 to March 1940 and from 13 June 1940; appointed temporary 
second llf!utenant, Anny of the United States, from Officer Candidate School, 
and active duty, 3 March 194.3• · 

-3 -

http:search.of


(356) 

7. The court was legally constitut,ed. No errors injuriously affect
ing the smstantial rights of the accused were committed during the 
trial. The Board of Review is o.f' the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the ~entence, 
and to warrant confinnation or the sentence. Dismissal is authorized 
upon conviction of a violation of the 61st Article of War• 

. -7 /) /'1 
1 

-:-_--__ ...,.' _-(~·.:. .~______-Nj_·-~-·- _rf_J)____ ,Judge Advoc1:,te 

-·-imp·..,.··-.,_~'_·_________... ·. ,Judge Advocate 
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lat b4. 

War hpartmem, 1 J..G.o., 21 MAR 1944 - 'fo the Secre'ia.rJ" ot War. 

l. HereWith. traami.Ued. tor the action or tie President are "the 
·recor4 ot trial and the opillion at the Board ot ReTiew in the case ot 
Second Lieuteaat Arthur w. Collier (0-5'1i254:), Air Corpa. 

2. I eent111" in th• "Opillion ot tlle l:bard ot Renew that -the reeord ot 
trial is i•P111' su:ttieient "to av.pport the tilldings ot guiltJ" an4 the sen
tence and to warrct ooaf'1rmaUon ot the senhnee. '!'he accuae4 was absent 
witllout lean tor. a~ut 6 claJ'S and on another occasion tor about one day• 

. An extract copy- ot the semce record ot acous,d, among the papers accom
panying t.ba recor4 ot trial, allows that accused wu absent without lt1ave trom 
21 .Tul7 1943 to 24. J'ul7 19.U. The report ot inTesUgaUon ~ the Original 
Cllarge states th.at il1 .Tul.7 1943 accused was tined one-halt ot his pay tor one 
lllOllth and repriman~ed by hil conmandiug general tor violation ot ourtew regu
latioas au. that he waa also reprimanded and restricted to oan:p tor one week 
un4er tl:ie l.Oolth .Article ot War tor absence wUholl't lean during the same 
month. I reeo11111.end that the sentence to dismissal ud total torteitures N 
oontirmd lt11.t that the torteitures acl.judged be remitted alld that the sentence 
as thu modi.tied be carried into e::s::eoution. 

3. Oonsideration has \een. giTC to a letter to the President, dated 
311c-.r:, 1944, tmm Kr. Bal Brown. 'Collier, 2743 May Street, i'od Worth, 
Te%8.S, .a 'brother ot aocuaed, requesting elela9ne7 1a la.1 s 'Nhalt, and to 
letters to The 1udge MTOCat• Geural, one 4ata(\ 7 J'•'bruarT 1944, from 
Boneraltle J'ritz G. l.aDh.ea, Kamber ot Congress, Cl4 anotm dated 21 :rebn
arr troa Bono.raltl.e Tom OOllllallJ', tJuted States Senator, each torwardiq tor 
omsideation a oopy- ot Kr. Collier's letter. B'cllOrable •• Jae O'Daniel, 
tJ'mtecl states Sena.tar, alao has reqasted cl8mnc1 il1 behalt. ot the accu.sed. 

•• IJa.oloasd are a. dratt ot a letter ~r your a1patur•, transmitting 
.. the record. to tlt.e President tor hi• acrUc,n, an4 a tom. or ltnou.UTe action 

tarryin& in.to ett~ct the recoJ1Den4a.tiGD. made a'bov"e. 

~~.~--
,-In.els. . · · bn o. Oram.er, 

Ia11.1-:aec. Gt trial. Major General, 
Inol.2-Drtt. ltr. tor sig. The J'11ag. .ldwcate General. 

S/W. 
Iaol.3-J'orm ot .&din. 
Incl.-i-Ltr. tr. Kr. Collier, 31 

.ran•.19"4.. 
Incl.5-Ltr. rr. Ron. X..nbem, 7 

:reb. 1944. 
Incl. 6-Ltr. tr. Senator Oo:nnally, 

. 21 !'ab. 

(Senten~e. confirmed but forfeitures remitted. G.C.M.O•.190, 25 May 1944) 
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WAR DEPARTME1'T 
Army Servioe Forces 

In the Offioe of The Judge Advooate General 
Washington, D.C. (.359) 

SPJGK 
CM 248839 1 V FEB 1944 

UNITED ST.ATES ) Amvi'Y AIR FORCES TACTICAL CENTER 
) 

v. ) Trial:by G.C.M•• convened at 
) Orlando Air Base, Orlando, 

Seoond Lieutenant JUSTIN ) Florida, 30 Novembe1 1~~3. 
E. REDDING (0-7'±6845), ) Dismissal and total for~ 
Air Corps. ) feitures. 

.. 
OPINION of the BOARD OF R.1"VIEY# 

LYON, HILL ·and ANDREl'IS, Jude;e Advocates. 

1. The record of trial in the case of the offioer named above has 
been examined by the Board of Review and the Board submits this, its 

.opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Speoificationa 

CHARGE1 Violation of the 61st Article of ,var. 

Specification: In that Second Lieutenant Justin E. Redding, 
Air Corps, 423rd Night Fighter Squadron, 181st Night Fighter 
Operational Training Group, then attached 4,20th Uight Fighter 
Squadron and assigned 481st Night'"Fighter Operatiqnal Training 
Group, did, without proper le~ve. absent himself from his 
organization and station at or near Dunnellon, Florida, from 
about 12 October 1943 to about 11 November 1943. 

He pleaded guilty to and vra.s found guilty of the Charge and Speoifioation. 
· No evidence of previous conviction was introduced. He was sentenoed to be 
dismissed the service and to forfeit all pay and allowances due or to be
come due. The reviewing authority approved the sentence and forwa~ded the 
record of trial for action under Article of War 48. 

3. It was shown by ,;he morning report of the 420th Night Fighter 
Squadron, Dunnellon, I'lorida, that aocused was absent without leave from 
that organization on 12 October 1943 (R.6; Pros. Ex. I). On 23 Ootober 
1943, Major William C. Odell, Air Corps, accused's commanding officer, 
received through the mail a letter in accused's handwriting addressed to 
him (R.7). In it accused stated that he had waited for two weeks for his 
radio observer to get a leave, had gone uon a good 'toot••; and that 
when he sobered up had found that he was "half way home". When he 
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arrived home he wired his radio observer, "Cadet Bartholomew", learned 
that Bartholomew was leaving on a 15-day sick leave and that.he (accused) 
would also get a lea~, and decided that he would stay at home and return 
with Bartholomew. He further wrote that "I _couldn't stand 'sitting' around 
another day•••• then••••when I got a few drinks in me •••• I just took off"; 
that he was ''having a swell time II J and that the punishment he would likely 
receive upon.his return would "be worth it" (Pros. Ex. III). 

Second Lieutenant James B.· :-Ia.rper, Air Corps, the Acting Executive Offic~r 
of accused's squadron, dispatched:, telJgram to accused at La.Porte, Indiana, 
on 27 October 1943, directing him to "return to this organization imnediately11 

(R.8; Pros. Ex. IV) •. In response thereto Harper received a telegram from 
accused from Le.Porte, dated 28 October, stating that he had received Harper's 
wire and was leaving "on first available train Sunday night" (R.8; Pros. Ex. 
V). !J!ote a 28 October 1943, fell on Thursday. The next Sunday was 31 
October 1943..::7 . . 

1!8.jor Odell testified that accused .telephoned him from Orlando on 10 
November,. stating that •he was here•.· Odell told accused to report to 
"Colonel Uorrill 11 , the group commander of a.ocused's squadron (R.7). The 
organization's morning ~eport for 12 November showed accused from nAWOL to 
DS per VOCO" (R.6; Pros. Ex. II). 

- First Lieutenant Robert Calvin .:Mo!Bea, Air Corps, a member of_ accused's 
squadron, and. the investigating officer in the ce..se, testified that he fully 
apprised accused of his rights under.Article of War· 24, that he wrote down 
the statement whioh accused :m.de to him, and that accused then swore to and 
signed it in his presence. Thia statement was introduced aa prosecution's 
Exhibit VI (R.9,10). In it accused stated that he had been allowed to make 
only three flights sinoe being stationed at the field, due to the hospitali
zation of his radio observer, and that he wu impatient beoauae of this. 
in.activity~ Not intending at the time to a.bsent himself without leave, 
but "simply letting off steam", he went from. Ocala to· Jacksonville "on a · · 
toot". He got drunk, boarded a train for I.a Porte; Indiana. was well on 
his way when he sobered up, and 8 decided to go on home", where he arrived 
on 18 October. Ha stated that after· being·home for two or three days, he. 
received a wire from his radio observer, •Aviation Cadet Bartholomew", . · 
stating that Bartholomew had received a 15-day sick leave, and that. 
Bartholomew would pick up accused's leave papers and forward them. The 
telegram also stated that 1ie.jor Odell had told Bartholomew that he (Odell) 
would give acoused a. leave also. The accused stated that he had expected 
that if Bartholomew received a leave, he "woul~ probably get on~ too". 

Accused joined his fe.mi,ly at their lake home at Three Rivers, Michigan~ 
returned to Le.Porte on 23 October, and wrote the letter to Major Odell re- , . 
porting his whereabouts. On 2 7 October he receiwd ·the telegram from 
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. 
Lieutenant Harper, and 'Wired him the next moining of his intention to 
leave on Sunday (Jl Qctober). He had intended to be married on the 29th. 
He received a telegram from Bartholomew on that date notifying him that 
Bartholol!lff•s leave had been extended for ten days, which relieved his 
mind of anxiety, caused by Harper's telegram, that their ootfit might 
be moving out. His marriage was postponed until 6 November to allow 
friends to attend., but on 5 Novanber he was taken to Baer Field by the 
Military Police. They.placed him on the train on 8 November., and he az
rived at Orlando on the morning of 11 November (Pros. Ex. VI). 

Evidence for the defense. 

Accused•s rights were explained to him by the President; of the court, 
to which he stated that he desired that the SW'Orn statement made to the in
vestigating officer be accepted as such in the trial. It was so accepted 
by the court, neither the ccurt nor the prosecution desiring to cross
examj_ne him. 

4. No reasonable doubt of accused•s guilt of the Charge arxi Specifi-. 
cation exists. The absence 'Without leave was shown by competent evidence 
covering all elements of the offense, by accused's detailed statement to the 
investigating officer and by his plea of guilty, the efi'ect of which was 
fulJ.y explained to him in open court. It is clear that accused acted from 
purely selfish motives and that he showed throughout a callous and studied 
indifference to his obligations as an officer. , . 

5. War Department records show that ·accused is 22-8/12 years of age 
and single. The extent of his education is not specifically indicated in 
the records, but it may be inferred that he had only a high-school educa
tion;, '1tince it appears that he enlisted in the United States Army on 17 
November 1939. He was appointed an Aviation Cadet 22 May 1942, and was 
commissioned a Second Lieutenant, Air Cor~ Reserve, on 20 uay 1943. 

6. The court was legally constituted and had jurisdiction of the 
person and offense. No errors injuriously affecting the substantial rights 
of accused were committed during the trial. In the opinion of the Board, 
of Review the record of trial is legally sufficient to support the findings 
and the sentence and to warrant confirmation thereof'. Dismissal is au
thorized upon conviction of violation of Article of 1var 61. 

, Judge A.dvocate 

, Judgs Advocate 

-3-



(362) 

lat Ind. 

War Department. J.A.G.o•• - To the Seoretary' of War.Z4 FfB 1944 
1. Harewith tra.namitted for the action of th• President are the 

reoord of trial and th• opinion or the Board or Review in the case of 
Seoom Lieutenant Justin E. Redding (0-745845 }. Air Corpa. 

2. I oono11r in the opinion ot the Board ·ot. Review that the reoord 
of trial ia legally auttioient to support the findings and the sentenoe 
and to warrant confirmation thereof. I reoommend that the sentence be 
confirmed bub that the forfeitures be remitted. and that the sente:noe as 
thus modi.tied be carried into exeout1on. 

3. Inoloa.cl are a d.raft of a letter for your signature. tran.smitting 
the reoord to ti. President for his aotion, and a f'orm ot Executive action 
designed to carry into effeot the reoommendation hereinaboTe ma.de, ahould 
suoh aotion meet with approftl. 

~ ~ 'Q__.__._____ 

1.(yron c. Cramer, 
Major General. 

The Judge Advocate General. 
3 Inola. 

Inol.1-Reoord ot trial. 
Inol.2-Drt.tt of ltr. tor 

aig. Seo. of War. 
Incl.3-Form of E:it. action. 

(Sentence confirmed but forfeitures remitted. Gr Mo 183 1 )• ,., • • • , 9 May 1944 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 
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SPJGV 
CM 248867 30 MAR 1944 

UNITED STATES ) THE INFANTRY SCHOOL 
) 

v. ) Trial by G.C.M., convened at 
) Fort Benning, Georgia, 14 

Second Lieutenant WILLIAM ) January 1944. Dismissal, 
M. LOGAN (0-1316763), ) total forfeitures and confine
Infantry. ) ment for two (2) years. 

OPINION of the BOARD OF REVlEW 
TAPPY, KIDNER and HARWOOD, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been e.xamined by the Board or Review, and the Board submits this, .its opin-. 
ion, to The Judge Advocate General.. ·1 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant WILLIAM M. LOGAN, 
Officer Replacement Pool, Fort Benning, Georgia, did, at , 
New York, New York, on or about 6 April 1934, wrongfully 
and unlawfully marry, take and have Anna May Crawford Logan 
as his lawful wife, the said Second Lieutenant William M. 
Logan then being lawfully married to Ruth Comegys Logan, 
who was then living and not divorced fl-om him, and the said 
Anna May Crawford Logan and the said Ruth Comegys Logan are 
living and neither the said Anna May Crawford Logan nor the· 
said Ruth Comegys Logan have initiated proceedings for 
divorce or annulment of marriage from the said Second Lieu
tenant WILLIAM M. LOGAN and no divorce or annulment of 
marriage·has been granted. 

Specification 2: In that Second Lieutenant WILLIAM M. LOGAN, 
Officer Replacement Pool, Fort penning, Georgia, did, at 
Fort Benning, Georgia, on or about 29 October 1943, with 
intent to deceive Major JACK A. GOODMAN, Investigating 

.Officer and his superior officer, officially state to the 

.said Major JACK A. GOODWJA.N, that he did not bave nor had he 
ever had a wife by the name or Anna ?.lay Crawford (Logan), 
which statement was known by the said Second Lieutenant 
WILLIAM M. LOGAN to be untrue. 
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Specilication 31 In that Second Lieutenant WILLI.All II. LOGAN, 
Otticer Replacement Pool, fort Benning, Georgia, did, at 
Fort Benning, Georgia, on or about ~ October 1943, ~1th 
intent to daceive Major JACK A. GOODMAN, Investigating 
Of'ticer and his euperior officer, officially etate to the 
Hid Major JACK .l. GOODMAN, that he did not know the tatll8r 
ot the two ohlldren ot Anna May Crawford (Logan), which 
statement was known by the said Second Lieutenant IIl.LJlV 
II. LOG.lN to be untrue. 

CHARGE IIs Violation of the 96th Article o! War. 

Specifications In that Second Lieutenant WDJ,I&M M. LOGAN, 
Otticer Replacement Pool, Fort Benning, Georgia, did, at 
New York, New York, on or about 6 April 1934, wro~ 
and unlawf'Ully marry, take and have J.nna Ma.7 Crawford 
Logan as his lawf'nl wife, the· said Second Lieutenant 
WileI,IAM 14. LOGAN then being lawtul.17 married to Ruth 
Comeas Logan who was then living and not divorced f'ro'1 
him, and the said Anna liq Crawford Logan and the said 
Ruth Cc,m.gys Logan are living and .neither the aid ·Anna· · _ 
Ma;y Crawford Logan nor the said Ruth Comegys Logan have 
initiated proceedings tor divorce oi- annulment of' -.niage 
trom the said Second Lieutenant WileI,I&V II. UlGU an1! no· · 
divorce or annulment of marriage has been granted.. . 

He pleaded not guilty to and was found guilt7 of all Charges and Speoifi~ 
cations. No evidence ot previous convictions was introduced. He was . 
aentenced to be dismissed the service, to forfgit all pay and allowances 
due r,r· to become due and to be confined at hard labor tor ten yaars. The 
reviewing authr,rit7 approved only so much ot the sentence a. involves 
diemisaal trom the eerviee, total forfeitures and continament at ha.rd. 
labor tor ,even ,-ears; remitted tive years ot the approved confinement ·. 
imposed, and recoJ11111ended, in view of the' special circumstances of the case, 
that the execution ot the sentence in so tar as it relates to torteiturea 
and confinement be remitted, and forwarded the record ot trial for action 
under Article of War 48. · · · - ' · . . 

3. The 8Tidence tor the prosecution is subatantiall7 as tollowa, 
. . . 

.I• The testimony- or Ruth Come819 Logan, taken b)" deposition upon 
interrogatories and received in evidence without objection show• that she 
had known accused tor 25 years by' the name ot John Willi.all Moncure Logan. 
She identified accused by hia-picture attached to the pa.per containing the 
interrogatories. She married accused 9 February 19~ in Philadelphia, . 
Pennsylvania. ··The marriage ceremdl'l1' was pertormed at St. Mary's Episcopal· 
Church in Philadel~ia, Pennsylvania, by Father Craven. Following this 
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marriage they lived together as husband and wite It various addresses in 
Philadelphia, Pennsylvania, for about four years·untU March 193.3. She 
and accused again lived together as husband and wife from about March 19.37 
until August 19.39. There were two girls born of this marriage, Lois Ann 
Logan, age 10, and Joan -Moncure Logan, age 6. No divorce proceedings had 
ever been initiated between Ruth Comegys Logan and accused to terminate 
the marriage relation. As.a tesult or accused's application tor dependency 
benefits, she had received Government checks monthly from August 1942 to 
March 194.3, each in the amount of $72, and from May 1943 accused sent her 
$75 per month. She received Class E allotments for December 1943 and January 
1944 (R. 9; Ex. 1). .· . 

R• Anna May Crawford. (Logan), whose testimoey was also taken by 
deposition upon written interrogatories, and received in evidence without 
objection, testified that she had known accused for the past eleven years•. 
She-knew him by the name of Moncure and identified accused by his picture 
attached to the paper containing the interrogatories. She contracted a 
marriage with accused about April 19.34 in New York City, New York. The 
marriage license was obtained in New York City and the ceremoey performed by 
the Reverend Lawrence H. King of St. Mark's Methodist Church in New York 
City. Following this marriage they .lived together for only three months 
at 761 N. 47th Street in Philadelphia, Pennsylvania. There were two boys 
born of this marriage, Richard Logan, age 9, and Moncure Logan, age 8. 
Ncrdivorce proceedings had ever been initiated to. terminate the marriage 
reia.tion. She bad never received ~ money u a result or accused's 
application tor dependency benefits, nor was accused contributing to either 
her support or that of the children (R. 9; Ex. 2). 

,g. · Major Jack A. Goodman, 1st Student Training Regiment, the 
Infantry' School, Fort Benning, Georgia, was the investigating otticer tor 
the 1st Student Trainixi.g Regiment during the month of November 194.3~ and 
in the course or· his duties sent tor accused, who appeared before him. 
He told accused he was making an inve'stigation which concerned. him and 
warned accused ot his rights before placing hilll under oath. This investiga
tion toQk place before e.ey charges were prei'erred against ae:cused. Accused 
told Major Goodman that he had no wite nor had he ever bad a wite by- the . 
name ot' Anna May Loguj that his wite' s name was Ruth Comegys Logan; gave 
her address, and said he had two children by her. -He asked accused it he 
was married to the writer or a· coiumnication who signed herself Anna. May' 
Logan and if he knew her. Accused said be knew her as Anna Ma;y .Crawford. 
When asked it .lnna May Lo~ bad aey children, accused stated that so far as 
he knew she bad two, but _he_ did not knOW'_the tather (R. 7). 

g. Lieutenant Colonel Russell H. J.nderson, Truck Regiment, the 
Intantry School, Fort Benning, Georgia, who waa detailed to 'investigate 
the charges against accused, test1tied that he conducted this investigation 
8 December 194.3, after acquainting accused tully of hiis rights in the matter. 
He made it clear to accused that one of the specitieations had to do with 
hia alleged marriage to a woman b7 the DaJDlt ot ~- 1-1' Crawtord, and 
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exhibited to him a photostat copy ot a marriage certificate purporting 
to bear evidence of the mJI'iage ceremony. Accused -admitted to him that 
he had taken out a marriage license and gone through a marriage ceremony 
with a woman named Anna May Crawford. Accused stated to Lieutenant· 
Colonel Anderson that he was married in 1929 to another woman, and as far 
as he knew that marriage was still valid; that while estranged from his. 
first wife he became acquainted with Anna May Crawford, who suggested 
marriage to him because she believed herself to be pregnant; that although 
Anna May Crawford knew he already had a wife and had never been divorced, 
she nevertheless, suggested strongly to him that the7 get married on 
account of her condition and the possible social ostracism that might 
attach to her; that be t<>Qlishly married Anna May Crawford while trying 
to. be gaJJant in the situation. A photostat copy of marriage certificate 
was shown to the witness, who identified it as identical to the one he 
had exhibited to accused during his investigation of the charges, and which 
accused admitted, renected the cir~umstances under which he was married to 
Anna May' Crawford. The photostat copy ot marriage c'3rtificate was received 
in evidence, without objection, as Prosecution's Exhibit 3 (R. 9~12). _ 

.4. A• .ltter being tull;y informed ot his rights as a witness, ac• 
cused elected to make a norn statement _and testified substantially- as 
tollowss Ruth Comegys Logan was his lawtul wife, and trom his marriage 
to her there had been born two children, vizs Lois Arm and Joan. He was 
the lawful father or these two children because his wife's character was 
such~s to give J:;,.i.m t~t confidence. · 

}!. · Following his lllarriage :to Anna May Crawford in New York he 
returned to Philadelphia, Pemi.syl~ania and was in a dilemma as he-realized 
what he had done._ He married her simply because she claimed she was 
pregnant and shame was attached to it. He did it to help her. He was 
financially' unable to employ a lawyer to dissolve the marria~ as he was 
s,upportinG his wite Ruth and his mother. Anna May Crawford lLogan) 
obtained 1150 troll her mother and gave i~ to accused to employ a-lawyer 
tor the purpose of divorcing his wife Ruth Comegys Logan. He gave this 
money to a laW7er, but the lawyer did not tile the suit. He later gave 
him $35 more, but nothing was done. Atter some time had elapsed. the 
lawyer returned.by check $150 of_the·"1(>ne7 accused had pe.id him.- fhe 
check was dishonored and subsequently the lawyer ref'umed the money- to 
accused'in small payments. _Accused in turn gave the mone;r to Anna May 
Crawford's mother. He_ and Anna May Crawford (Logan) had never lived -
and cohabited together as. husband and wite. She did not. live with hill 
in Philadelphia, Penns7lvania as hill mother would not allow a woman not 
hi• wite to live in the house. He did not believe tbe children of Anna 
Ma.7 _Crawford (Logan) were·the ·result or any relations he ~ with her- · 
Her .children were not his tor a D.Ullber ot reasons, vizi that when he had 
intercourse with her he U8ed contraceptives; that other men had preceded 
him; that tbere_was no resemblance ot the children t6 him; there were 
other reasons that would not be admissible in a statemeJnt, and further, 
it 'H.S a pqsical impossibility. He had not seen Anna Ma.7 Crawford (Logan) 

-4-

http:returned.by


(36?) 

since 1942, when he called at her mother 1s home to pick up some books 
he had left there. He remained only ten or fifteen minutes. Accused 
identified a letter (Ex. 4) dated 27 September 1941 as havinq been writ
ten by him and addressed to Mrs. Anna May Logan, 1515 Pike Street~ 
Philadelphia, Pennsylvania. On cross-examination accused admitted that 
he had had sexual intercourse with Anna May Crawford (Logan) since enter
ing into th~ marriage ceremony. 

At the time Major Goodman questioned him about his marital 
status accused was under the impression that a husband could have but one 
wife, and wishine to make a truthful statement told Major Goodman that 
he could not have another wife unless he had married her prior to his 
marriage to Ruth Comegys; that as far as accused knew, vlith respect to 
a bigamous marria£e, the second wife was not a lawful wife, and that any 
issue born of such a marriage would not have the right to use the surname 
of the husband. Anna May Crawford (Logan) could not know that these children 
were his, nor could accused state truthfully that he was the father; he does 
not believe the children are his, nor do any of his friends who have seen 
them; it happened a long time ago, and he believed he would be giving a 
false statement had he told t'JB.jor Goodman that Anna :May Crawford (Logan), 
was his wife and he was the father of her children. He knew a person could 
be the father of a woman's children without being legally married to her; 
it did not occur to him that his failure to volunteer the information con
cerning his second marriage contract might tend to mislead Major Goodman. 
·He thought he was making an accurate statement, and it never crossed his 
mind to disclose the whole situation. He did not intend to deceive or 
mislead L!ajor Goodman when he ma.de his statement to him (R. 15-24). 

5. The evidence shows that accused was lawfully married to Ruth 
Comegys in 1929 and that while the marriage relation still existed he 
contracted a bigamous marriage 6 April 1934 with Anna May Crawford as 
alleged. Bigamy is an offense under the Articles of War (CM 217931, 
Jenkins). It has been generally defined as "The criminal offense of 
willfully and knowingly contracting a second marriage (or going through 
the form of a second marriage) while the first marriage, to the kncmledge 
of the offender, is still subsistin~ and undissolved 11 (Black I s Law Dictionary, 
3rd Ed., p. 215; CM 220518, Quigley). Under the laws of New York, where 
the accused v1ent through the marriage ceremony with Anna May Crawford (Logan), 
the offense is committed vfhen 11A person who, having a husband or wife living, 
marries another person * * *" (IiicKinney' s Consolidated Laws of New York, 
Annot., Book 39, sec. 340). Such is also the law of Georgia, where accused 
was tried. It is committed where the accused enters into the bigamous mar
riage, rather than where he carries on bigamous cohabitation (Code of Ga; 
Annot., sec. 26-56ol, 56o2; 85 S.E. Rep. 86 (Ga.)). Indeed, cohabitation 
with the second woman is not necessary to constitute the offense (Code, 
supra, sec. 26-56ol, 5602; 10 S.E. Rep. 1087 (Ga.)). Nor does subsequent 
cohabitation render bigamy a continuing offense, so as to fix the time of• 
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cessation of cohabitation as the point from which the stat1.1te of limita- · 
tions will begin to run (Code, supra, sec. 26-5(:()1, 56o2;95S.E. Rep. 706, 
935 (Ga.)). · . . 

. . Thus, it is apparent that the offense of bigamy was committed 
by the accused in New York City, New York, 6 April 1934, about eight years 
prior to the entry of the offender into the military- service. In the 
absence of statute, the general rule.is that a court-martial ha'l!I no juris
diction of an offense committed prior to the entry of the offender into 
the military service {Dig. Op; JAG, 1912-.40, sec. J&:} (2), p. 180-181). 
There is no statute making the gene~l rule inapplicable in this case. 
Accordingly, the evidence is legally insufficient to support the findings 
of guilty of Specification 1 of Charge I and Charge II and its Specification~ 

In support of Specifications 2 and 3, Charge I, the evidence 
shows that during the course or an investigation into the marital status 
of accused by Major Jack A. Goodman, investigating officer, the accused 

. officia.117 stated to Majo:r Goodman that he did not have nor had he ever 
had a wife by the name of Anna May Crawford· (Logan), and further that he 
did not know the father of. the two children of Anna May Crawford (Logan) • 
Each of these two statements was false, as shown by the evidence for the 
prosecution and the sworn testimony.of aocused himself. He admitted enter
ing into a marriage contract with Anna May Crawford in New York City, 
6 .lpril 1934, and of having sexual_interc:ourse with her subsequent to the 
ma;rriage.. He tried to justify his statement to :Major Goodman as being 
truthful. upon the ground that he belidved "there could be but one wife"
and that any issue born of such a bigamous marriage could not bear the 
father's surname (R. 16). He~, he .did not consider that Anna May Crawford 

' (Logan) was 1n !'act .his.wife nor that he was her children I s father. Accused's 
wliole defense to Specit1cat1ons 2 and '3, Charge I, rests upon the proposition 

·. tha~ _accused believed be was not married to Anna May Crawford (Logan); that 
she was not.his lawf'Ul wife; that &IJY' issue lJorn ot such marriage would not· 

. -ban the right to use his surname; that he did not believe. the children were 
his; that the children did not resemble him; and that he thought he would be· 
giving .a talse statement had he told ..Major Goodman that .Anna May Crawford · 

· (Logan) was his wite and that he was _the father of her children•. Such defense 
1s untenable and inconsistent with accused I s action in writing and mailing a 

· letter to Mrs. Anna May LoSSJ:! (Anna Ma7 Crawford) at 1515 Pike Street, 
Philadelphia, fennsylvania, as recent as Z7 September 1941, thereby designating
her by his surname. At the time he talked to ·Major Goodman he knew that he 
ha~l gone ,through the. form of a se.cond marriage with Anna May Crawford (Logan) 

· on 6'Apr1119)4.b.~t was-careful to.avoi4 disclosing all of the facts concern
ing t):ie. matter by' limiting his answem to statements that he had never had a 
1Jife by -tho name ot ..lnna May Logan and. that he did not know the father or. 
her children. .ETery-_act; ot accused 'and each and all of his statements to 

·Major Goodman with.res~.t to his second marriage is oons'istent with only one 
; - . ' . . . . 
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hypothesis, and that is, ,his intent to deceive this officer by stating 
that he had only one wife. 

Specification 2 of Charge I alleges that accused did officially 
state to Major Goodman that he did not have nor had he ever had a wife by 
the name of Anna May Crawford (Logan). He was not asked in so many words 
by Maj or Goodman if he had ever gone through the form of a second marriage 
with Anna May Crawford (Logan), but the evidence presented in support of 
this Specification clearly shows that the investigating officer used the 
word "wife" in a liberal or commonplace sense, and not in its restricted 
meaning of "lawful wife 11 • The court was justified in assuming, as it must 
have in.reaching its findings of guilty as to this Specification, that ac
cused knew the word "wife" as used in the Specif;l.cation arid in the question 
addressed to him by the investigating officer, referred not td a lawful 
wife, but to hls bigamous wife, Anna May Crawford ( Logan) • 

From the foregoing the Board of Review is of the opinion that 
the evidence is legally sufficient to support the findings of guilty of 
Specification 2, Charge I. 

· Based upon the testimony of Anna May Crawford (Logan) that she. 
contracted a marriage with accused in New York City in April 1934, and 
thereafter lived and cohabited with him; that from this marriage two boys 
were born, one of whom bore accused's middle name (Moncure) and accused's 
own admissions of this marria~e.ceremony, and subsequent sexual intercourse 
with Anna May Crawford (Logan), the court was justified in concluding that 
accused did know that he was the father of Anna May Crawford I s children 
and that his contrary statement to li~jor Goodman was known by him to be 
untrue as alleged. · 

. .. 
. The Board of Review is, therefore, of the opinion that the evidence 

is legally sufficient to support the findings of guilty of Specification 3 
of Charge I. 

7. Consideration has been given to a letter signed by Lieutenant 
Colonel Russell H. Anderson, accused's commanding officer, in which he 
attests to accused's initiative, energy and leadership and requests 
clemency. 

8. Accused is about 37 years of age. He was inducted 4 Jul.7 1942, • 
and upon graduation .fl-om the Infantry Officer Candidate School, Fort Benning, 
Georgia, was appointed second Lieutenant, Infantry, Arrrry of the United States, 
8 April 1943, and ordered to active duty the same date. 

9. The court was legally constituted. No errors injuriously- affecting 
the substantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review tha record of trial is legally insufficient 
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to support the findings of :gullty"or Specification 1 or Charge I, and 
Charge II and its Specification; ·legally sufficient to support the find• 
ings ot guilty of Specifications 2 and .3 ot. Charge I and Charge I, legaµ.y 
sufficient.to support only- so much of' the sentence as provides for dismissal 
and .to·warrant confirmation ot the sentence. Dismissal is mandatory upon 
conviction of a violatiot; ot Article 0£ War 95 • 

.~ ,a;'~ , Judge Advocate. 

_' /~ h/%<_~ Judge Advocate.· 

. ~~ , Judge Advocate • 

• 
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War Department, J .A.G.O. ~ B7 APR 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of.the Board of Review in the 
case of Second Lieutenant rlilliam M. Logan (0-1316763), Infantry. 

2. I concur in the opinion of the Board of Rev~ew that the 
record of trial is legally insufficient to support the findings of 
guilty of Specification 1 of Charge I, and Charge II.and its Specifi
cation, legally sufficient to ·support the-findings of guilty of 
Specif~cations 2 and 3 of Charge_ I and Charge I; legally sufficient 
to support only so much of thj sentence as provides for dismissal; 
and to warrant confirmation thereof. The accused, a colored officer, 
on 6 April 1934, while his lawful wife was still living, unlawfully 
married another woman, as alleged in Specification 1, Charge I, and 
Charge II and its,Specification. The court was without jurisdiction 
to try accused for this offense as it was committed prior to his 
entrance in the military service. In the course of an investigation 
which was being made concerning his marital status in November 1943 
by Major Jack A. Goodman, the investigating officer, accused falsely 
stated that he did not have nor had he ever had a wife by'the name 
of Anna Nay Crawford (Logan), and that he ~id not know the father of 
the two children of Anna May Cra\'lford (Logan), each of which statements 
was untrue and known' by the accused to be untrue. While the court was 
justified'in finding that accused knew his statements respecting his 
bigamous wife and the two chilcren born of this bigamous marriage were 
false at the time he made"them, it is believed that the gravity of the 
offense is lessened by the fact that the false stateoents made by 

,accused concerned events which happened long prior to his entry into 
the military service. His commanding officer in a let~r attached to 
the record requests.clemency premised upon accused's superior qualities 
of initiative, energy, leadership and usefulness, as well as upon the 
tolerant view of marriage irregularities that exist am:ong many colored 
soldiers ,.and civilians. In vie-.v of accused I s previous, good military 
record and the fact that the sentence of the court may have been based 
to some extent upon its improper findings of guilty of bigamy, I recom
mend that the sentence of dismissal be confirmed but that it be commuted 
to a reprimand, ·and that.the sentence as thus mod~fied be carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recommendation, 
should such action meet with approval. 

-~~.~ 

.3 Incls~ . {ryron C. Cramer 
Incl.I-Record of trial. Maj or. General, 
Incl.2-D~. ltr. for sig. s;w. The Judge Advocate General. 
Incl.3-Form of action. -9----------.......----·-·- ---·---- ----·-- ---------·- ----·----------------··· -· 

(Findings of guilty of Specification 1, Charge I, am Charge II and its 
Specification disapproved. Only so much of sentence as provides for 
dismissal confirmed. Sentence commuted to reprimand. 
G.C.M.O. 245, 30 May 1944) 





073)1llR DEPARTMENT 
J:rrq Service Forces 

In the Ottice ot Tbs Judge Advocate General 
Washil'Jgton, D. c. 

SPJGN 
Cll 2.48914 

12 FEB 1944 
UNITED STATES ) 98m INP'AN'rRY DIVISIOlf 

) 
. v. ) Tri.al by o.c.lL., convened at 

) Canp Rucker, Alabama.,12 
Second Lieutenant J1CKSON ) January 1944. Dismissal. 
STEIART (0-1:94747), 389th 
Infantry Regiment. ~ 

OPINION ot the 00.lRD OF REVIEW 
UPSCOMB, SLEEPER and GOLDEN, Judge ~cates 

1. The Board or Review has examined the record or trial 1n 
the case of the officer named above and submits this, its opinion., 
to The Judge Advocate General. 

2. The accused was tried upon the toll.owing Charge and Specifi
cation: 

CHARGE: Violation of the 61st Article of War. 

Speei.fication: In that Second Lieutenant Jackson (ma) 
Stewart., then 98th Infantry' tll.l'ision., unaasigned, • 
did, at Canp Forrest, Tennessee., with:>ut proper 
leave., absent himself' .from his place o! duty at 
the Tennessee ManE111'V8r Area, vid.nit::r or· Camp 

• Forrest., Tennessee, from about 20 September 1943 
to about 24 November 1943. 

He pleaded not guilty to and was .found guilty of the Charge and its 
Specification. He waa sentenced to be dismissed the service. The re
vi811ing authority approved the sentence and forwarded the record ot 
trial for action under .Article of War iJ3. 
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J. The evidence for the prosecution shows that by Special Orders 
No. 222, dated 9 Septemi>er 1943., of the Headquarters In.fantr., Replacement 
Training Center., Camp Wheeler, Georgia, the accused was assigned to the 
98th In!antr., D:hi.sion., CaJii> Forrest, Tennessee, and directed to proceed 
thereto on 11 September 194'.3 am report to the CollD8Ilding Officer., 2nd 
Arm7 Replacement Depot., -Canp Forrest, Tennessee, !or duty. A. cow ot 
this order was introduced into evidence. '!be Assistant Adjutant General 
for the 98th Infantey Di.vision testified that the accused did not report 
to the Ill.vision at any time pri9r to 24 Novanber 1943 when he appeared and 
voluntarily eJplainsd that bis delay in reporting had been occasioned by' 
bis self-treatment .for claimed peysi.cal disability al.though cla-:ilr\ng that 
he had reported about 14 Septellber 194'.3 to the 2n::l J..rm'r Replacement Depot., • 
Camp FoITest., Tennessee., and had continued to so report daily through 20 
Septmber 1943. The accused in the presence o:t the Assistant Adjutant 
llkell'ise voluntarily reiterated bis explanation with considerable 
elaboration to the Division's Adjutant General and Chiet o.f Stat!. During 
the time that he had failed to report it had been ascertained that the 
above mentioned order had not been cancelled and the accused was shown 
as absent without leave from 18 September 194.3 until 24 November 194'.3 on 
the Div.Lsi.on•s morning report. which was admitted into evidence (R. 3-l3J 
Exa. l, 2). . 

.. 
On 26 Noven:ber 194.3 the accused was interviend by- the Division's 

Inspector General who, after adn.sing him o! the pronsioM of Article ot 
War 24, interrogated the accu.sed 1.mcfer oath. In this conversation., while 

.under oath., the ~cused stated that he had reported to the 2nd Jrrq Re-
placsent Depot on l4 September 1943 Vihen he was given written instructions 
relative tD Tdl.at he smuld do pending transportation to the Division in 
the field., that he Tas told that he was free except for reporting each 

· morm.ng llllich he did until 2l September 1943 when ha determined that he 
was sick am needed some hot baths., that he tberea:f"ter remained Tith bis 
family in nearby Tullahoma., Tennessee., Tit.bout making a:rrr effort to sec:ure 
military medical treatment or to contact tb3 divi&ion., and that although he 
realized he was •.A..W.O.L.• he did not report to the 98th Division until ' 
24 Nove?t>er 1943 (R. 14-17) • 

•
4• · The accused., after explanation o.f his rights as a llitness., testi.;. 

fled at length. He recounted his entire military career including a histor,y 
of rheumatism appearing during Februar,y 1943, !or wb:Lch he had reeeived , 
unsatisfactor., medical treatment trom the A:rr!ry. About 2l Septemer 1943, 
he had deliberately elected to attanpt self-treatment by taking hot baths 
which had formerly been recommended to him and which he caitinued daily 
until he reported on 24 November 1943 as he tb:>ught he would each day !eel 
able to report al.though he realized he was absent without authority. He 
had not received any pay for the period of bis absence and had made no 
e.ff'ort to contact the Division until it returned from maneuvers and had 
been transferr.ed to another station (R. 18-26) • . '• .. 

. s. The Specification alleges that the accused at Camp Forrest., 
Tennessee, wtthout proper leave abs~nted hiJllself from bis place or duty 
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at the Tennessee Maneuver Area., -vicinity ot Camp Forrest., Tennessee., 
.from about 20 SeptElllber 1943 to about 24 November 1943. The elements of 
the offense of absence without leave and the proof required £or convic-

. ti.on thereof., according to applicable authority, are as follows: 
/" 

n-r.- * * (a) That the -accused absented himself i"rom his 
comnand., * * *, station, or camp for a certain period, as 
alleged; and (b) that such absence was without authority from 
anyone competent to give him leave" (Y.C.M., 1928., par._ 132). 

The evidence for the prosecution conclusive~ shows that the accused 
deliberate~ absented himselt .from his designated place ot du.t;r as alleged 
for a period in excess ot two months cQDlllencing on or about 18 September 1943 
llhan ha .fai.led to report to the 98th Di.vision pursuant ·to his orders. The 
testimny of the Division's assistant adjutant· and the Di.vision's morning re
port conati tut.ea ample proof of the accus.cl'a comm:tasion of the alleged of
feMe. The accused., furthermore, acmitted his guilt to the Di.vision's 
Inspector General and llkffise in his Olll'l 'testin>ny' upon the trial., asserting 
on both occasions a pcysical 1J:Lt'irmity which was self-diagnosed and by him 
claimed to have been self-treated. His teati:llony presents ·no defense whatso
ever and sounds so weakly even in extenuation that. it amounts to eftronter;r. 
All of the evidence, therefore., beyond a reasonab:le d'cubt establishes his 
guilt of the offense alleged and abundant~ supports the 1"1ndings of guilty 
o! the Charge and its Sped.fieation•. 

6. The accused is about :9 years old. The War Department records 
shOII' that be has had prior enlisted service from 14 February 1942 until 
28 Septanber 1942 when he was appointed' a second lieutenant upon canpletion 
ot Officers' Candidate School. · 

' ?. The court was legally constituted. No errors injuriaus'.cy" affecting 
the substantial rights of the accused were cOl!Jllitted during the trial. 
For the reasons stated the Board of Review is or the opinion that the re
cord of trial is legally sufficient to support the findings of guilty of 
the Charge and its S:r;eci.11.cation and the sentence, and to warrant con- · 
finnation thereof. Il:1.smissal is authorized upon conviction of a Viola-
tion o! Article of War 61 • 

.r.lkrr (~eAdvocate. 

~~udge Advocate. 

£tu:J~~. Judge Advocate. 
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SPJGN 
Cll 248914 

lat Ind•. 

lfar Dapart.ment,· J • .&..a.o., - To the SecreUl")" ot war.24 FEB t944 

l~ Hernith transmitted tor the action of the Preaident are 
··the record of tr!ai and the opinion ot the Board ot Rener i.n. t.be 
case ot Setrnd Lieu.tenant Jackson Stnart (0-1294747), 389th In!autey:
Regiment. . . . '· 

2. I concur 1n the opinion of the Board pt Ren.ew that the • 
record ot trial is legally suf1'1cient to support the t1nd:ines and 

. the eentence and to warrant oonfl.rmati.on t.hereot. I recommend. that · 
the sentence of dismissal. be contirmed am ordered e:ocuted.. · 

-3. Inclosed are a draft of a' letter !ctr your nenature, -tran•- · 
mitting the record to the Preaident .tor bis actt.on, and a tom ot · 
Executive acti.on designed ·to carr;r into e.tf'ect the_ foregoing recom
mendati.on, sh~d such action aeet llith approval. _ 

Jl;y.ron c. Cra:rier, 
. KaJor General, 

The Judge AdTocate General. 

3 Illc1s. 
Incl l - Record ot trial.· 

··· .1:ncl -2 - Dtt. ot ltr. tor 
· sig. Sec. o! War. 

Incl 3 - Fonn ot Executive 
action. 

. ·. 

(Sentence confirmed. G.C.M.O. 195, 25 May 1944}. 
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· WAR DEPARTLENT 
, Arrrry Service Forces 

In th~ Office of The Judge Advocate General 
Washington, D. c. (J'n) 

SPJGV 
CM 248919 

UNITED STATES 

v. 

Captain RAYMOND H. CHRIST 
(0-1292836), Infantry. 

2 6 APR 1944 

13TH ARMORED DIVISION 

· Trial by G~c.11., convened at 
Camp Bowie, Texas, 17 January 
1944. Dismissal, total for
feitures and confinement for 
eight (8) years. 

OPINION'of the BOARD OF REVIEW 
TAPPY, K~NER and HARWOOD,·, Judge Advocates 

1. The Board of Review has examined the record of' trial in the 
:ase of the offic()r named above and submits this, its opinion, to The 
fudge Advocate General. · · · 

.2. Accused was tried upon the following Charges and Specifications, 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that Captain Raymond H. Christ, 16th 
Armored Infantry Battalion, did, at 11a.rysville, 
California, on or about November 19, 1943, with intent 
to defraud, falsely make a certain check in the follow-
ing words and figures, to wit: 

90-232 RIDEOUT BRANCH 90-232 
BANK OF AMERICA - No. A7 

NATIONAL TRUST & SAVINGS ASSOCIATION 

MARYSVILLE, CALIF., November 19 1943 
PAY TO THE 

ORlJ~R OF $ 30--

Thirty ------------~----00/100 DOLLARS 

/s/ Raymond H. Shlepps 
67th A.LB. 

which said check was a writing of a private nature, which 
might operate to the prejudice of another. 
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CHJ.RlZ Ila Violation or the 94th Article of War. 

Specification& In ·that Captain Raymorrl H. Christ, * * *, 
did, near Brownwood, Texas, on or about December 25, 
1943, knowingly and will!ully apply to his own use a one-

• quarter ton four by four Ford truck of the value or about 
$768.00, property of the United States, furnished and in
tended tor the military service thereof'. 

CHARGE IIIa Violation of' the 96th Article of War. 
. . •. ~ 

Specification 11 In that Captain Raymond H. Christ, * * *, 
did, at or near Brownwood, Texas, on or about December 

. 25, 19.43, wrongf'Ull.y and unlawfully authorize Private 
.Archie Orian Blakely, Company "C" 124th Armored Engineer 
Battalion,.~ to uae a one-quarter ton four by four Ford 
truck of a. valuef of. a.bout $'768.oo, property- or the United 
States, furnishe·d and intended for the military use thereof, 
~ atrairs personal to said Private Archie Orian Blakely. 

i 

.. ·Specitication 2, ··In that Captain Raymond H. Christ, * * *, 
did,·at or. near Brownwood,· Texas, on or about December 
·25, 1943,. wrong!'ul.ly and falsely state to Private Archie 
Orian Blakely, Compaey "C11 124th Armored Engineer Bat
talion, ·.that· he, the said Captain Raymond H. Christ, was 

· Captain J'µ'ield, Company. 11.1.11 67th .Armored. Infantry Battalion• 

.lDl)~ON.11, OHARGE I1 ·.. Violation· of the 58th Article of War• 

. . Specif'ic~iioiu In that Captain Raymond H. Christ, ·* * *, 
:did at Camp Bowie, Texas, on or about 0130, January 5, 

· 1944, 'desert the. service or the United States by absent
ing himseltwithout prope?'leave from his organization 
and did remain absent in desertion until he was apprehended 
at·Abilene, Texas, on or ~bout 1900 January _5~ 1944. 

ADDITIONAL CHARGE II1 Violation ot the 94th-Article ot War. 
~ . . 

Specitication: ·1n that Captain Raymond H•. Christ, * * *, 
did, at Camp Bowie, Texas, on or about January 5, 1944, 
bowinglyand .willfully misappropriate the following 
property ot the United States furnished and intended for 

.. the Jllilitary service there~£, to wit: one one-quarter -- - · · 

. ton four ey tour Ford truck Qt the-value-of about $768.00; 
·. one carbine ot the Talue of about $50.00; one 190.3 rine or 

-· the Talue of about $48.oo; ·seventy-two caliber .30 cartridges 
ot. • ·ve.lue ot about $1.44; six carbine ammunition clips of 

. a Talue ot about $1.00; said property being of a total value 
ot e.bout $868.44.. · · 
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ADDITIONAL CHARGE III: Violation of the 95th Article of Har. 

Specification: In that Captain Raymond H. Christ, * * *, 
did, at Ca.mp Bowie, Texas, on or about January 5, 1944, 
immediately prior to his unauthorized departure from 
s~id station, wrongfully and with intent to prevent 
pursuit and capture, write a threatening note in words 
as follows, to wit: 

"To whom it may concern---
I have Ti" George Scott with 
me as a hostage--any attemp ["tJ 
to rescue him will result in 
his demise----

/s/ RH Christ 
the bad Job" 

and did for the purpose of publishing the contents 
thereof leave said note on the date above mentioned 
upon his,· desk in his office at the 16th Armored 
Infantry Battalion Motor Pool, Camp Bowie, Texas. 

ADDITIONAL CHARGE IV: Violation of the 96th Article of War. 
(Finding of guilty disapproved by the 
reviewing authority). 

Specification: (Finding of guilty disapproved by the review-
ing authority). 

He pleaded not guilty to all Charges and Specifications. He was found 
guil't7 ot Charge I and its Specification, Charge II and its Specification, 
Charge Ill and its two Specifications; not guilty of Additional Charge I, 
bu,t guilty- or a violation of the __6lst Article of War, and guilty of the 
SP'Citication thereunder, except the words "desert the service of the 

_ United States by absenting himself without proper leave· from his organization 
and did remain absent in desertion", substituting therefor the words 0 without 
proper leave absent himself from his organization and did remain absent with
out leave" of the excepted words not.guilty, of the substituted words, guilty; 
guilty of Additional Charge II and its Specification and Additional Charge III 
and its Specification, and guilty of Additional Charge IV.and its Specifica
tion, except the word "compel", substituting therefor the word "order", and 
except the. words 11for the purpose of assisting the said Captain Raymon~ H. 
Christ to desert the service of the United States11 , substituting therefor 
the words •tor an illegal purpose, personal to the said Captain Raymond H. 
C}µ'ist•, of the excepted words, not guilty, of the substituted words, guilty. 
No evidence or previous convictions was introduced. He was sentenced to be 
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dismissed the·serviee, to forfeit'aii pay.and allowances due or to become 
due, and to be confined at hard. labor for eight ;rears. The reviewil:lg 
~uthority approved only so much of ~he findings of.guilty of Additional 

.Charge II. and its Specification as involves findings of guilty- of knowingly 
and willfully- misappropriating at Camp Bowie, Texas, on· 5 January 1944, the 
.following property- of the United ,States f'Urnished and intended for the 

.military service thereof, to wit: one one-quarter ton four by four truck 
of the value Qf about $7.68; one carbine of the value of about $5q; one 1903 

.· rifle of the value ~t about '$48; and · an undetermined quantit;r ot( ammunition; 
of a total yalue not in excess of ~67; disapproved the find;Ll,lgs Jot guilt;y. · 
of Addi~ional Charge·IV and its Specification; approved the sentence and' 
forwarded the-record of trial for action under the 48th Article of War. 

3. The reviewing authority having disapproved the findings·or guilty 
of Additional Charge IV and its Specification, evidence pertaining to that 
Charge and Specification will be discuss.ed only to the extent -that_ it may 
bear on the other Charges. ' · 

4. The evidence· for the prosecution is substantially as· followss 

A• Specification, Charge I. · 

The accused participated in a dice game in Marysville, ·calltornia, 
on.19 November 1943 with several other officers, among whom were Warrant 
·Officer Paul B. Manuian. Ma.nuian won about sixty dollars, ·including a. 
check for thirty dollars, drawn on the Bank of American, Rideout Branch, 
and signed "Raymond H. Shlepps, 67th AIB" (R. 10-15, 75; Ex. F}. ' . 

After being cashed by- Manuian, this check was :meturned for the 
reason that the bank had no such account (R. 12; Ex. A). Ma.nuian went to 

.the 67th Infantry- Battalion conunanded by Colone1·schepps (R. 94) in an 
effort to lq)Cate the drawer of the. check. During the trial Private First 
Class James s. Davis, Supply Clerk, 16th Armored Infantry Battalion, testified. 
that he had known accused about a year and was acquainted with his handwriting, 
having seen memorandum receipts signed by- accused. He identified five photo
stats of checks drawn on the Rideout Branch of the Bank or America, signed 
•Raymond H. Chris~", and admitted_in evidence without·objection, and a m1lita!7 
pass signed •~nd H. Christ•, also admitted in evidence without objection, 
as l?eing in the handwriting of accused (R. 17; Exs. B, C), and in the opinion 
of this witness,tbe •Raymond H. 11 signed to .the check given :Manuian appeared 
_to··be the writing of the accused (R. 17, 18}. The accused himself, during . 
crol!IS-examination., admitted that Exhibit F "looks like one.of' my- checks"· 
(R. 91). . _. . ·· · .. -

. ' 
~. Specification, Charge !I, e.nd Specifications 1 and 2, Charge III. 

Sometime after midnight on 24 December 1943, Private William J. 

-4-

http:discuss.ed


, (381) 

Robinson, Military Police Platoon., 13th Armored Division, parked the "peep" 
he was drivu,g in front of the Tip Top roadhouse about three miles out of 
Brownwood., Texas., and went inside. He stayed there five or ten minutes., and 
saw the accused in the Tip Top during that time. When he went outside, the 
"peep" was gone., and after considerable search he located it later in front 
of the Ifdlitary Police station. -"Private Archie o. Blakely who was being 
detained in the station was found to be in possession of the "peep" (R. 21., 
22). Private Blakely testified that on 24 December he was asked by accused 
the way to camp. After giving accused directions he was asked by accused if 
he was going to camp and Private Blakely replied that he was going to Fort 
Uorth. Accused then told Blakely if he would drive him to camp he could 
have·the "peep" until nine o'clock (R. 26). When Blakely asked accused if 
he was sure it wa~ all right, accused replied, "Sure., the.tis my peep. This 
is Christmas". Blakely drove accused in the 11~ep" to his hut at the camp 
and there asked'accused his name. Accused told Blakely his name was "Fifefield" 
of the 67th Infantry, and Blakely wrote the name down on a sheet of paper, 
as well as the address of the hut. Blakely used this memorandum to refresh 
his recollection while testifying as a witness (R. 27., 32). On the way to 
camp accused gave Blakely a drink. After leaving accused in his hut, Blakely 
returned to Brownwood in the "peep" and was picked up by military police and 
taken to the station and locked up until Private Robinson arrived (R. 28). 
Robinson and Blakely then proceeded to the camp where they found accused 
asleep. Despite strenuous efforts to arouse him.they were unable to awaken· 

· accused (R. 23; 29., 79): Accused did not appear drunk during the ride to · 
camp (R. 34). · , . 

-~· Specification, Additional Charge I, Specification, Additional 
Charge II., and Specification,.Additional Charge III. 

The beginning of accused's unauthorized absence was shown., in. 
addition to the testimony of witnesses having knowledge of such absence 
by the duly authenticated extract copy or the morning report of the 76th 
.Armored Infantry Battalion for 5 January 1944 (R. 57; Ex. E). The other 
entries on· this report for 5 January 1944 and 6 January 1944 showing ac
cused's return to military control at Abilene, Texas., and to "absent Conf 
Ca.mp Ba.rkely, Texas" a.re obviously based on hearsay testimony and therefore 
were improperly received in evidence. However, the accused's apprehension 
by military police in Abilene, Texas, on 5 January 1944 is amply proved by 
witnesses having actual knowledge of such facts. 

On 26 December 1943., accused l'lad been restricted to the battalion 
area pending investigation of cour~-martial charges. On the evening of 
4 January 1944 he went to the hut of Lieutenant Joseph R. Melpignano where 
he remained until a.bout 0100 the next morning., drinking and playing cards. 
Uhen he left he was "pretty well drunk" (R. 36). He then went to Technician 
Fourth Grade Grady Battle, Charge Df Quarters, and requested that· a "peep11 

.be sent to pick him up at his quarters in a.bout 20 minutes, and that Technician 
. Fifth Grade George Scott be assigned as driver. Scott reported to accused as 

requested and assisted him in Jacking some clothes in a suitcase. Accused 
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. told Scott be was -going after a prisoner (R. 44-47). They then went 
to the motor shop, at accused's direction, where they siphoned gasoline 
from other cars (R. 46). While Scott was making coffee, accused wrote 
a note which S,cott testified was written "so he c_ould clear me. He 
didn.1t want me to get into trouble" .(R. 47). A note was found on accused I s 
desk on 5 Jan.uaey by' Warrant Officer Louis J. Brown. · This note was later· 
introduc·ed . in evidence (R. 98.; Ex. G) , and is as follows: , ' · 

' . . . 

"To.whom it TIJB.'3' ccticern----
. I have T/5 .George Scott \lfith 

me as a .hostage--any attemp /Jl 
to rescue him will result in 
his demise----· 

RH Christ 
· the bad Job" 

Accused and Scott drove·away in the "peep". Accused before 
departing had put a {!arbine, .a 1903 rine and some ammunition in the "peep". 
Accused told Scott they would go to California (R. 48). Techlrl,.cal Sergeant 
Harold E. Fisher, chief battalion mechanic, testified that a rine was missing 
trom·his ~p on S Jamuiry 1944, and that his carbine had been taken• (R. 68).
After .driv1J1g throu:g!1,:·Brownwood, Texas,· accused fired the. guns "to see if they 
would j shoot•.. Later ·he had Scott a.top the "peep" and went over into the brush 
where he extrac~d the cartridges and then threw away the 1903 rifle (R. 49). 
Accused returned· to the •peep" and was _driven to the main part of Abilen~, 
Texas, where he had Scott stop the "peep" took out his bag, and told Scott 
to return to camp, which Scott did (R. 50~. Accused left the carbine and 
ammwiition in the 1peep•.: .l.ocused was apprehended in a hotel room in Abilene 
on the night ot 5 January 1944 (R. 59, 6o). When the note, signed 11R H. Christ", 
set out above, was received in evidence by the court, defense· counsel requested, 
that the record.show that it was. 11admitted over the objection of the accused!'· 
(.R~ ·9s). No witness was able to say that this note was in the handwriting· of 
th~ acoused. However, Soott saw the accused writing a note and saw him leave 
it on his desk, and·saw his (Scott's) name on the first line or the note (R. 97). 
The note admitted aa Exhibit G was found the next morning on the desk. 

' ' , • ' ', • ' '~ r, ... • • 

. · .Captain· David R. Wall, Medical Corps, Division Neurope;ychologist, 
]Jtl'l J.rmored Division, testified that he had examined the accused on 6 January
1944•. From the examination his conclusions were that accused was, from a 
legal ~tandpoint, mentally responsible at the time of the examination, and 
capable ot distin.guishing between right and wrong, and of adhering to.the 
right, and, to-~he best of his belief~ was mentally responsible at the 
time he committed his offenses (R. 73). On cross-examination and examination 
by ~he court, Captain Wall stated accused.was sober at the time of his 
examination, and he had never examined accused after he had been drinking; 
that accused is ~ot a psychopath, but normal (R. 74). 
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5. For the defensE?• . 

. Technician Fourth Grade Hick Kusic testified that on the· SatUl'l.'•v 
night before Thanksgiving he and accused had taken part in comedy skits at 
the Officers' Club; Camp Beale, California. After completing the skits the 
accused came to the dressing room and wanted to put the skits on again, 
and was hard to convince that the skits had.already been on. In the opinion 
of this witness accused was under the influence of alcohol at this time 
(R. 79, 80). • 

First Lieutenant-Charles o. Henry, Captain Edward c. Manyos, and 
Lieutenant Colonel Robbins L~ Conn testified that accused had performed 
his duties as motor officer in a highly efficient and capable manner (R. 82-
86). . 

. The accused, after having hi~ rights as· a witness explained to 
him, elected to testify under oath. He testified that he had visited the 
Elks Club in Marysville, and had participated in dice games there on 
several occasions. On ·the night of 19 Novembe·r 1943 he went to the 
~rysville Hotel where he had a date and recalls that he drank some cock-: 
tails •. He could not recall where he went when he left the hotel, and it 
U quite'possible that he went to the Elks Club and participated in a dice 
game, although he could not recall such facts specifically, nor could he 
recall writing a check on 19 November 1943 (R. 871 88). 

On the night of 24 December 1943, af.ter several <rinks in his hut, 
accused and another officer went to the Tip Top tavern in Brownwood. There 
they drank and danced until their liquor ran out, and accused returned to 
camp, got another quart of liquor, and returned to the Tip Top, where he 
resumed his drinking. As he left the Tip Top he saw a "peep" in front, arid, 
thinking it belonged to a soldier·in his battalion, he !ook it. He remembered 
asking a soldier drive him to camp, but remembered nothing that happened 
:thereafter~ When he awoke the next morning he was entirely unaware .o~. what 
haa happened the night before (R. 88, 89). _ 

f -

On 4 January 1944, around seven o'clock, feeling depressed, 
accus~d took two drinks ·in his hut, then went to Lieutenant Melpignan61s 
hut where he anq Lieutenant N.elpignano played cards and drank a quart ·of' 
liquor. The last thing he remembered of his actions on that night was 
~tanding 1n the door of Lieutenant Melpignano's hut sometime after tapa 
had blown, and.remembered nothing further until he.was apprehended in 

. J.bilene·-(R. 89, 90) • . . . 

. Accused testified that in September 1929 he reeeiTed a. !raetured 
.skull in &f'c:,otball game and was 1n a hospital unconscious tor five da,.s, 
and that eince that.time he suffers lapses of memo17 af'ter dr1%1king, that 
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his "memory train stops" {R. 93, 95). 

6. The evidence· shows that on 19 November 1943 a~cused participated 
in a dice game in the Elks Club, Marysville, California. During the course 
of the game Uarrant Officer Manuian, another.participant,·reeeived a 
thirty-dollar check as part or his winnings. This check was signed 
"Raymond H. Shlepps", and was later dishonored by the bank on which it 
was drawn for the reason that the bank had no such account. Specimens ot 
accused's known handwriting in the form of checks and a military pass were 
received in evidence, and Private Davis, Supply Clerk, 16th Armored Inf'antr;r 
Battalion, who was familiar with accusedts writing, testified that the •Jiaymond 
H." signed on the check was,in the opinion of this witness, the writing ot 
the accused. The accused himself admitted that the check signed •Raymond 
H. Shlepps" looked like one of his checks. 

'· It is apparent that the accused intended to either forge the 
name of Colonel Scheppe, or ot a fictitious person. Because of the great 
dissimilarity between the names of Colonel Madison Scheppe and the D&lll8 

Raymond H. Shlepps signed to the check, the intent on the part ot accused 
tt> fraudulently sign the name of a fictitious person seems more probable. 
Forgery may be committed by signing a fictitious nams (~M, 1928, par. 1491). 

,The fact that no payee was named in the cheek is without esignif'icance as it 
is immaterial that anyone be actually defrauded or injured 1£ the false 
writing be made with the intent to defraud or injure· anoth~r (ICM, 1928, 
par. 1491). , 

On the night of 24 December 1943, the accused, following consider
able drinking on his part, left the Tip Top tavern near irow1111ood, Texas. 
Seeing a "peep" which had been parked in :front ot the tavern by'_Priva~ 

. Robinson, S.' military policeman on patrol duty, who .had gone. into the tavern 
a few minutes bei'ore, the accused.appropriated the •peep" to his own use. 
Shortly thereafter, accused·saw Private Blake}J" and told him if he would 
drive him out to camp he could have the •peep• until nine o'clock. ·Blakely 
drove the accueed to camp and :followed him into his hut where accused told 
Blakely his name was Captain Fif'efield. Immediately- upon leaving th& hut. 
Blakely wrote thts name and address of' the hut on a piece of' plper, £rem· 
which he refreshed hh memory while testitying,. Blakely- was later picked 
up in Brownwood with the "peep• and taken to the military polioe station. · 
From there Blakely- was ta.ken by Private Robinson back to the hut where tbq 
i'ound accused in bed. Despite strenuous ef'forta the accused. oouU not be 
aroused. Blakely- testified .that accUBed was dr1nk1ng during the 'time he 
was with him but ·did not appear to be .drunk. · 

. . 
On the evening oi' 4 January 1944 accused visited Lieutenant. · .. 

Melpignan.o I s hut where the two drank and plqed cards 1U1til about 0100 ·the. 
next morning. When accused left the hut he was •pretty well·: drank•. Accused · 
had the Charge of' Quarters send a •peep• to pick him /up, apeo1tical.l,7 ~uest
ing that T/5 George Scott be eent as driver. Scott reported to accuaed, 1n · . 
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about 20 minutes and assisted him in packing a suitcase. Accused told 
Scott they were going after a prisoner. At accused's direction they 
proceeded to the motor shop where they siphoned eas from other cars. 
:lhile Scott was making coffee, accused wrote the following note to 11 clear11 

Scott: 

11To whom it may concern---
I have T/5 George Scott with 
me as a hostage--any attemp J:°t;J 
to rescue him will result in 
his demise----

R H Christ 
the bad Job 11 

Accused left the note on his desk where it was found the next day. These 
facts, together with the further fact that the court, having proved hand
writing of accused· before it, was competent ·to de.termine the author of the 
note in question by comparison with the known writings of accused, fully 
sustains the court's action in admitting Exhibit Gin evidence. Before 
accused and Scott drove away in the Government vehicle the accused had 
put a Government carbine and a 1903 rifle and some ammunit.ion in the vehicle. 
After driving through Brownwood, Texas, accused fired the guns "to see if 
they would shoot". Later on the ride he 'had Scott stop the "peap11 and .got 
o.ut and went into the brush where he extracted the cartridges and threw away 
the 1903 rifle. They then continued on to the main part of Abilene, Texas, 
where accused had Scott stop'the vehicle. Accused removed his suitcase, 
and then told Scott to return to camp, which Scott did 9 Accused was apprehended 
in a hotel room in Abilene on the evening of 5 January 19.44•

•
•The vehicles alleged to have been wrongfully misapplied•and misap-

propriated by. the accused were referred to throughout the record as "peeps", 
rather than by their proper designation as quarter-ton four by four Ford 
trucks. In the II standard nomenclature lis.t 11 read to the court in connection 
with assisting the court in taking judicial notice of the value of the articles 
misappropriated, the value of a "one quarter ton Ford jeep" is shown to be · 
:)'168..75 {R. 8). The vehicles taken by accused were shown to have been taken 
from the possession of a military policeman while on1official duty, and from 
a base motor officer. Such facts were sufficient for the court to infer that 
the vehicles were the property of the United States, .furnished and· intended 
for the military service thereof. It is clear that accused misappropriated 
and misapplied such vehicles. Failure to refer to such vehicles by their 
proper description is not considered material as it is well known that in 
the parlance of the Armored Command a "peep" is one standard type of Govern
ment vehicle, i~e., a one-quarter ton four by four truck. · 

• 
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7. War Department records show that accused is. Z3 years old-. 
He graduated from the Collingswood {New Jersey) High School, and in 
civil life was a salesman for a motor parts company. He enlisted in 
the New Jersey ""National .Guard in 1935 and served therein continuously 
until the Guard was federalized in 1941. In September 1942, after 
graduation from the Infantry School, Fort Benning, Georgia, he was ap
pointed second lieutenant, Arnv of the Uni~d States; promoted to first 
lieutenant 22 December 1942; and ·to captain l4 August 1943. 

8. The court was legally constituted and had jurisdiction of the 
person and offenses. No errors ~njuriousl;y affecting the substantial 
rights of the accused wer~ committed during the trial. ,In the opinion 

.of the Board of Review the record of trial is legally sufficient to sup
port the findings pf guilty as approved by the reviewing authority, to 
support the sentence and to warrant. confirmation of the sentence. Dismissal· 
is authorized upon conviction of a violation of Article of War 58-, 93,94 or 
96 and mandatory_upon conviction of a violatio?l or Article ~t War 95. 

Judge .Advocate. 

Judge Advocate. 

, Judge Advocate • 

• 
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SPJGV 
.CM 248919 

1st IM. 

ll'ar. Department, J .A..G~O., 8 · MAY 1944 - To. the Secretary- or War. · 

1. Herewith transmitted tor the action ot the President are 
the record ot trial and the Ot>inion or the Board or Review in the caae 
ot Captain Raymond H. Christ (0•1292836), Inrantey. . 

2. I concur in the opinion or the Board ot Review that the record 
ot trial is legally sufficient to support the findings ot guilt)r aa ap
prt>ved by- the reviewing authority-, to support theeentence and to warrant 
con.firmation of the sentence. I recommend that the aentenoe be contirn.ed1 
but that the .f'orf'eiturea imposed be remitted, that the period ot conf'ine• 
mi,nt be reduced to two y-ears,·and that the aentence as thus modified. be 
carried into execution. I also recoD111end that the United States l>iacipli• 
naey Barracks, Fort Leavenworth, Kansas, be designated a1 the place ot 
confinement. ,, · · 

3. A letter requesting clemeno7 1n. bebalt ot accused writte11 b7 
his sister, Mrs. Marie Christ, and addrel!ISed ·to Senator Arthur Walsh, 
has been considered. · · 

4. Inclosed are a draft ot a letter tor your aignature, transmitting 
the record to the President tor hia action, and a .torm of Executive action 
designed to carey into ef:f'ect the foregoing recommendation, should 1uch 
action meet with ~pproval. 

Myron c. Cramer, 
Major General, 

4 Incls. . . 1'he Judge· Advocate General. 
' .Incl.1-Record of trial. 

Incl.2-Ltr. tr. Mrs. 
Marie Christ. 

Inol.3-D!'t. ltr. tor 
sig. Seo. of' War. 

Incl.4-Form of action. 

(Sentence confirmed but forfeitures remitted and confinelient 
reduced to two years. G.C.M.O. 379, 18 Jul 1944) 
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.Army Service Forces 

In the or.tice of The Judge .ldvocate Genara.l 
'Washington, D. c. 

SPJGN 
CM 248934 2 6 FEB 1944 

A.00 AIR FORCF.s 
UNITED STATES ) F.ASTE.RN TECHNICAL TRAINING COMl!AND 

) 
v. 

Second Lieutenant JOHN E. 
MURRAY (0-560155), Air 
Corps. 

) 
) 
) 
) 
) 

Trial by G.C.Y., convened at 
Keesler Field, Mississippi, 
lO Jan~ry 1944. Dismissal. 

OPINION o:t the BOA.RD OF BEVIE.'W 
LIPSCOMB, SLEEPER and GOLDEN, Judge Advocates. 

l. The Board of Review has e:x.B.lllllled the record of trial in the 
case of' the officer named above and sutmits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci-
i'ications i · 

CHARGE: ViolaUon of the 95th Article of war. 

Specification 1: In that 2nd Lieutenant John E. Murray, 724th 
Training Group, Seymour Johnson Field, North carolina, did, 
ay Keesler Field, :Mississippi, during tr~e months o.t June 
and July, 194.3, borrow the swn o:t Twenty-Ckle Dolls.rs ($21.00) 
from Private A.rakel A. Sayadian, an enlisted man., to the 
prejudiea of' good order and military discipline. 

Specification 2a In that 2nd Lieutenant Jolm E. Murray, 724th 
Training Group, Seymour Johnson Field, North carolina, did., 
at Keesler Field, Mississippi, during the month of August, 
194.3, borrow the sum of Twenty Dollars ($20.00) frail Private 
Damon Kopsley', an enlisted man, to the prejudice ot good 
order and milltaey discipline. 

Specification 3: In that 2nd Lieutenant John E. Murray, '724th 
Trainin& Group, Seymour Johnson Field• North carolina, did, 
at Keesler Field, Mississippi, during the month of June, 
1943, borrow the sum of Twenty Doll.al-s ($20.00) frDlll Sergeant 
Joseph w. saybolt, an enlisted man, to the prejudice of good 
order and military discip~e. -
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Specification 4: In that 2nd Lieutenant John E. Murray, 724th · · 
Training Group, Seymour Johnson Field, North C&rolina, did, 
at Keesler Field, Mississippi, about 14, December 1942, borrow 
the sum of Twenty-Five Dollars ($25.00) from Sergeant Newton L.· 
Reynolds, an enlisted man, to the prejudice of good order and 
military discipline_. 

Specification 5: In that 2nd Lieutenant John E. Murray-, 724,th 
Training Group, Seymour Johnson Field, North carolina, did, 
at Keesler Field, Mississippi, about 15 October 1943, borrow 
the sumo! Six Dollars ($6.00) from corporal R. B. Farrar, Jr., 
an enlisted man, to the prejudice of good order and militaq. 
di.sciplj.ne. · 

Specification 6, In that 2nd. Liau~t John E. Murray-, '724th 
Training Group, Seymour Jolmson Field, North Carolina, being 
indebted to Printe .&.rakel A. Sa;yadian, 59th Base Headquarters 
and Air Base Squadrons, ICeeeler Field, Missi8sippi, in· the 
stllll_ot Twenty-one Dollars ($21.00) by reason or a.loan, did, 
at Keesler Field, M:l.asiaaippi, frClll about 1 August 1943 to 
about l December 1943, dishonorab~ fail and neglect to pay 
said debt. 

Specification 7i'· In that 2nd Lieutellant John E. lbrray, 724th 
Tra,1n1ng Group, Seymo~ Jobnaon ll'ield,·North carolina, 
being indebted to Private Damon·Kopslcy', 59th Base Head
quarters and J.1r Base Sqa.adrons, · Keesler Field, Mississippi; 

. in-th•·-swa ~· Ten-Dollars (&J.0.00) b;r ~ea.son of a loan., did, 
at Keesler Field, Uisaissippi, frClll about l_Oetober 1943 to 
about l December 1943, dishonorab~ fail and neglect. to -pa.7 
said debt. 

Specification 81 In that 2nd Lieutenant John E. Murra;r, 7f4th 
Traini.ng Group, Se,mour·Jolmson Field,·North carolina, being 
indebted to Sergeant Joseph w. Saybolt, 59th Base Headquarters 
and Air·:sase Squadrons,·Keesler Field, W.ssiasippi, 1n the sum 
of Fifteen,Doll.ars ($15.00) b;r reason·o:t a loan, did, at 
Keesler Field, Yiesiasippi, fran about l September 1943 to 
about l December 1943, di.shonorab~ fail and neglect to pay 
said a..bt. • · 

'\ 

Specification 9, In that 2nd Lieutenant John E. Murray-,-· 724th 
Training Group., Seymour-Johnson Fi~ld, North carollna, being 
indebted to Sergeant Newton L. Reynolds, Headquarters and 
Headquarters Squadron, Keesler.Field, .Mississippi., in the sum 
of Twenty-Five Dollars ($25.00) b;r reason of a loan, did, at 
Keasler Field, Mississippi, 1'rom about 1 April 1943 to about 
l December 194', dishonorab~ tail and neglect to pa7 said 
debt. 

- 2 -
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Specification 10: In that. 2nd Lieutenant John E. Murray, 724th 
Training Group, Seymour Jobnaon Field, North carolina, 
being indebted to Corporal R. B. Farrar, Jr., 59th Basa 
Headquarters and .lir Base Squadrons., Keesler Field, 
Mississippi., in the sum ot Six Dollars ($6.00) by reasm 
of a loan., did, at Keesler Fie·ld, ?l:1ssiss1pp11 from about 
l November 1943 t.o about 1 December 1943, d.i1honorab:1¥ .tail 
and neglect to pay aaid debt. 

Specii'ication lls In that 2nd Lieutenant John E. Murray, 724th 
Training Group., Seymour Johnson Field., North ca.rolln&., 
being indebted to warrant Officer Willde c. Trhurat, 591".q.
Base Headquarters and .1ir Baae Squadrons, Keesler Field., 
Jtissiasippi., in th.a sum 0£ Twenty-Five Dollars ($25.00), 
by reason of a loan., did, at Keesler Field., lliasiss1pp1, 
£ran about 1 July' 1943 to about l December 1943, di1honorab'.q 
tail and neglect to pay said debt. 

Specification 121 In that .2nd Lieutenant John E. Murray-, '724th 
Training Group, Seymour Johnson Field, North carolina, 
being indebted to Warrant Officer 11llde c. 'l)"h~st, 59th 
Base Ha&dqlllU'ters and Air Ba~ Squadrons, Keesler Fidel, 
Yisaisaippi, in the sum ot Sevent,y-Eight Dollars (f78.00)
by reason of a loan, did, •t Keesler Field, ltissiaaippi, 
tran about 1 October 1943 to about l December 1943, dia
honorab'.q £ail and neglect to pay said debt. 

Specification 131 In that 2nd Lieutenant John E. Jll.lrray, 724th 
Training Grou,p, Seymour Jobnaon Field, North carol.1na, did, 
at Keesler P'iald, 1liasisaippi, on or about 2 August 1943, 
gamble with Sergeant Henry J. Ya,- and Private Aralcel .1. 
Sayadian, to the prejudice of goQd. order and mil1ta17 
diaciplint~ · 

Th• accused pleaded not gw.lty to, and •s tound guilt., ot, th• Charge 
and each ot the Specifications thereunder. He was sentenced to be die
miseec:l the service. The reviewing authority' approved only 10 much ot 
the findings ot gullty ot Specificstiona l ·and .6 ot the Charge as in
volTH findings ot guilt,- ot the borro'W"ing and dishonorable .failure and 
neglect·to repay the sum ot $101 •• &lleged., only' 10 much ot the findings 
ot guilty ot Specification.a 4 and 9. ot the Ch&rge as involves findings 
ot gullty- ot wron&full,y borrowing tr0111. and wro~ tailing t.o repa7 
money to. an enlisted man, as alleged, in violation ot the 96th .ArUcle 
ot war, and onlJ' so much ot the findings ot guil~ or Specitication .13 
ot the Charge as involves a findings ot guilty' in Tiola.tion ot Article 
of war 96J apprond the sentence; and forwarded the record ot trial 
tor action under the 48th Article of liar. 

3. The evidence tor the prosecution shows that, llbila stationed at 
Ieesler Field, Jliasissippi, the accused, a second Lieutenant, borrowad 
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various sums of money i'rom enlisted men ot his acquaintance. The first 
ot his loans ns contracte:d in December ot 19,42. He telephoned Sergeant, 
t,han Corporal, Newton L. Reynolda, lrhom he had met while 1r0rldng at 
"Service Records Number 2" and asked him to come to the •administrative 
inspector'• office". Atter some -conversation, the sergeant advanced 
twnt7-.tive dollars and "mentioned" that he "could do without the monq 
tor three months•. No part or this debt was satisfied during the ensuing 
months. 'lhe sergeant Ntrained !rcn broaching the subject or repayment 
until September of 194.3, lrhen he wrote a letter requesting his mone1~ 
Neither a reply nor a remittance was ever received by~ (R. 2.5-28). 

Sometime in June of 194.3 the accused was visiting the "Henderson 
:ear•. He asked Sergeant w. Sa7bolt, lrho 'Al allo·pl'esent, to lend hia 
twenty dol1-rs. 'Jll,e Sergeant gaw him the 21um requestAd.upon·the under
standing that it would be returned in "a tn da71 or pay day•. Thia · -
promise was not kept, but in .lugust the accused :made a payment cm account 
of tive dollars (R. 22-23). 

One ot the accused's friends ·and neighbors was Chief ViUT&nt Officer 
Wilkie c. Tyhurst. During the month or June he •• approached bJ' the 
accused and eollcited·.ror a loan of t1Nnt,y-tive doll.an. The monq wae- · 
advanced, and "next pay day" fixed as the date of repayment.· On ?June.30th" 
or, "Jlmt .3lat11 , . · Jtr. Ty-hunt demanded that his loan be aatistad and re- . 
peated his demand on several occasions during the next !n weeks. In 
each inatance the accused Nplied that he did not·baTi&r!:1' available funds. 
!round the lit ot October 1943 Jlr. Tyhurat had aaventy-eight dollars in his 
wallet. 'Jlie acouaed again asked tor a-loan, atati.Jli that •he na 1n acme 
trouble and he needed mone1 pretty- badl,j'I. 0n· the basil o! this ·plea he·· 
was able to borrow all ot ~• .T7hurst • a available cash. He agai.Jl represented 
that he would return the entiN amount •ia a tn days•~ He failed to do ao 
and, upon being pre111ed !or payment later in the month~ said that, "he · · 
didn't have it at 1ihe present time, but that he would get some ot it for me•· 
(R. 33-36). ' 

I . 
•ApproxillatAq around June11 the accused also asked Printe 1ralcel R. 

S&)'&dian, an order~ room clerk, tor a loan of five dollars. Th• printe 
had only a ten· dollar bill. He handed it to the aocu.1ed·:,mo··aieerted · 
that "he would bring the tive back * * * after he had the ten.' changed•. 
Thia prom18e was not fulfilled. Several weeka later the accused became 
indebted to the pri'Y&te tor gambling loaaei and cash advances in a ·stud 
poker card game aggregating elaven dollars. The total o!tnnty-one dollar• 
was soon 1ncreased by' another thirt7 dollars representing gambling losses 
at pool. Arter playing HTeral gamea -o! •nine ball" at a dollar a game; 
the accused ond PriT& tA s.,.ad1.aD ·tovteen dollar•.· and Sergeant· Heney J. · 
ll&7 sixteen dollars. Since Sergeant DY' was indebtAd to Priva tA S&;yadian 
1n the sumo! 11.Xteen dollars as a re11ult of the same games, the accuHd 
agreed to pay his ·total ttnina ball• losses to the pl'ivate. · According· to 
Se~geant M:a;r, this no~tion was ente~d into without his knowledge(R~ 8-17). 

• I 
On or about paJday in Augusto! l94.3 the accused sollcited:Pri'Y&te 

Damon Kops]q' tor an advance to be repaid that verr eNning. Th• pri'Y&tA 
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bad twenty doll.ar,s on his person, representing his entire monthly pay 
• after deductions for allotments and insurance. The accused borrowed . 

all ot it. Nothing was paid by him that day. nr.n approx:imately two ne:~"I 
or a month• Private Kopsky ns in need ot funds with llhich "to get soma 
cleaning from town• and according~ requested some money on account. The 
accused gave him five.doll.a.rs.· "A couple of monthsn later the accused 
made another repayment in the same amount (R. ~22). 

His last loan from an enlisted man lfa.S made in •tb.e n:idcE.e of October••. 
He borrOffed six dollars .f'ran corporal R. B. Farrar, Jr. and promised to 
return that amount •the next day or so11 • Although Corporal Farrar requested 
his money •about three times", the accused procrastinated saying that he 
did not then have it but tha~ be would pay it later (R. 29-.30). 

The accused l'laS transferred to another station shortly a.fter this 
la.st transaction. Before leaving he prepared a list ot his obligations 
and checked the amounts nth at least one of his creditors. He informed 
Private Kops,g- that •he remembered the debt * * * and that he would leave a 
check 111th LTechnica!} Sergeant ffeilliam .A.J 'Wagner to take care o:t" it. 
Uter arriving at "his new post, the accused sent two remittances, one tor 
five dollars and the other !or thirty dollars, to Mr. Tyhurst. Thay· 
lf8N received on 3 December and 17 December respective~. About the same 
time the accused sent a money ·order to Sergeant wagner to satisfy most of 
his other obligations. Between 17 December 1943 and 2 January 1944 twenty
one dollars ot the proceeds were distributed to Private Sayadian and the 
balance was used to pay Sergeant saybolt, corporal Farrar and Private 
Kopslcy' in .tull. S~rgeant May and Sergeant Reynolds received nothing.· 
The balance due to Mr. Tyhurst was satisfied on .3 January 19-44 (R. 12, 14, 
19-20., 23, 30., 35). 

rn the meantime the accused had learned that his borrowillgs from 
enlisted men were under investigation. He •s placed in arrest in quarters 
on 8 December 1943, and Charges were preferred against him on 9 December 
1943. The date ot trial was 10 Janu,.ry 1944. 

4. The accused., after he had been apprized of his rights relative to 
te,stifying or remaining silent, took the stand in-his own defense. H11 
testimoey and that of the other witnesses called on his behalf shows that 
he had attended Citizens Military Training camp durillg the years 1937 to 
1939 'While still at school. . In August of 1940 he enlisted in the Regular 
Ar,q as a Private. He rose to the grade ot staff sergeant, and in 1942 -.as 
sent to ocs. There he •attained the rank of cadet captain•. Upon gradu
ation he was discharged !ran the Regular Army- to accept an appointment as 
a second lieutenant in the Army ot the United States. He had married 
and at the time of his trial was the £ather of a four-month old baby 
(!. 5.3-54, 59-60., 62). . I 

While · still in the ranks., he bad spent his m~ney free~ and had been 
constrained to boXTow .f'ran other enlisted men. 'When canmissioned, he was 
in debt. Having "borrowed from enlisted men to start w1th", he "just never 
stopped borrowing from them•. · 
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He had never endeavored to evade payment of his obligations. In his 
own words, • 

"Before I departed. .from this post, I spoke to each man 
th.at I had borrowed money :tran and told him that I didn•t 
have it at that time, explained that I ns going to tey to 
-pay off and that I would pay of!. I bad every 1'ull intention 
in the world of repaying them the various amount.a o:t money 
tbat I had borrol'led from them. I had spoken to Sergeant 
Wagner about th&m. I explained the amount of money, and I 
explained that I did not have the money with me at that time,· 
but that I would leave a check in the amount of fifty dollars, 
with a descriptive list of what I owed each man, and to -pay 
off a proportionate share~ and also on there was the balance 
that was due them at that time for that amount of money, which 
would be paid from my travel pay, which I would drawllhen I 
arrived at /f,eymour John.soi/ Field" (R. 61). 

In keeping.with his word he on 16 October 194.3 drew a check on the 
National Bank or sa.m Houston, Texas, in the sum of fifty dollars and. 
delivered it to Sergeant Kent, to hold for Sergeant Wagner, the pay-ee, who 
was then absent. Sergeant Kent was instructed that the instrament 11as not· 
to be cashed until about a week after the first of November. 'lhia delay 
-was necessary because: 

nI didn't have sufficient funds * * *- It took all· the 
L1oney I had to give to my wife, mother-in-law and baby~ so 
they could go home to Texas, and I had no idea of what would 
happen· to me after I arrived /.i.t Seymour Johnson Fiali}. ~ 
orders read for immediate movement overseas to semi-tropical 
climate, and it took all my available f'unds to give to '1113' 
wife until I got there and found out what would happen to·mea. 

The directions as to the time o:t deposit ware not conveyed to Ser
geant Wagner. It was his underata.nding that he was to -.it onl.y until the 
end of the month. He accordingly deposited the check for collection 
before th.e time.specified. It was returned to him marked •NSFa. '.I.he 
accused has explained that: 

ttI was pa.id on approximately the fifth of November., at 
Seymour Johnson Field, for the month o:t October, and at such 
time I wired one hundred and .fifty dollars o! my money to 
my bank, and if the sergeant had cashed the check as I re
quested, allowing my money time to reach the bank, the check 
would undoubtedly have been honored.• 

'.nle accused started to write Sergeant Wagner to put the check through 
again but "I was so all mixed up about it * * * in one·,-paragrapi I told 
him to. submit it, and in another paragraph, I told him not w.• ·•1 in-· 
tended to send the money order do,m tor the can.plate thing., because it 1a 
not customary .for that,bank to accept a check twice. If' it bas been re-
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turned once £or insufficient funds, they will never accept it back• 
(R. 47, 49, 561 64-65, 67, 69, 72, 77; Def. Ex. •E•). 

Sergeant Wagner :immediate~ wired the accused that he "Would take 
the matter up further With his commanding officer unless I heard from 
him•. 'Iha accused on 12 November 1943 replied by teleigram as follows: 

· "Request you destroy check as money order has been for
warded today. Get yourself' a cr,y:ing towel and lay off the 
kid business of latter writing. 

Ed." 

The night before h9 had received a wire from the Red Cross stating 
that his wife, who was in Wichita Falls, Texas, was a.bout to undergo an 
emergency operation and that he was needed at home. He had promp~ 
contacted his commanding officer and obtained leave (R. 49-50, 57, 66-67, 
81) Pros. Ex. •l•). 

When paid on 5 November 1943, he had not only wired one hundred and 
fifty dollars to his bank 1n Houston but he had purchased a money order for 
thirty-3even dollars payable to Sergeant Wagner. '!his sum in addition to 
the .fifty doll.e.rs covered by the check given to Sergeant Kent would have 
been su.tficie:o.t to satisfy all of the accused's obligations ,rith the· 
exception of hi.a gambling debts to Sergeant May and Private say_adian, 
aggregating thirV dollars, and the amount,he owad to Sergeant Reynolds. 
Being without other ready and available .funds, the accused cashed the money 
order and used the proceeds to'defray part of his ·traveling expenses 
(R. 57, 65-68, 73-74) • 

.lfter receiving the telegram ot 12 November 1943 requesting the 
destruction ot the check tor .fifty dollars and stating that a money order 
had been .forwarded, Sergeant iiagner •didn•t do anything• for a week. ll/hen 
the pranised instrunent did not materialize, he wrote a letter to the 
canmanding officer as he had threatened to do (R. 50). 

. I 
'l'he accused returned to dut;y on .30 November 1943, and forthwith 

sent a money order .for eighty-seven dollars to Keesler Field. Sergeant 
wagner "didn, t exactly know wbat to do w1th it•, nvmether it would be 
all right to cash• it. Finally atter having consulted with the local 
Judge J.dvoca.te •s office, he several days later distributed the proceeds 
in accordance w1th "the sµp that came With the check" on the National· 
Bank ot Fort saa Houston, Texas (R. 43, 47-48, 58). 

nie accused on the day on Yhich he dispatched his money order for 
eight7-aeven dollars•• SUBllllODed to appear before Brigadier General 
Braey-1 the can.manding 0£:tieer ot Se;ymour Johnson Field. He was asked 
llheth~r he had bon"Ond money .from enlisted· men. upon answering in the 
aff'irmati:ve the eonTereation _. tem1nated, and he was· told to return 
to hi.a organizat.ioD.· Qlll_.,,8 December he was restricted to the post (R. S8). 
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Two days thereafter he was examined by an r.nvestigating Officer. 
Upon being reminded of his debt to Sergeant Reynolds, which he had c• 
pletely' forgotten, he·requested "permission that afternoon to go to 
the telegraph of!icer, at which time I made out a postal money order for. 
tlrenty-tive dollars, payable to Sergeant Reynolds. I sent it to him 
in care of Sergeant .A.be·Siegel of his organization, for 11hioh I have the 
money order receipt made on December· 10th". The remitta.nce was never 
..delivered and may have been included among certain items of mail which 
nre stolen at Keesler Field (R. -54, 69, 102; Def. Ex. "C")• 

The reason the money order for twentJ"-tive dollars was ~essed to 
Sergeant Siegel was that the accused had intended to -write h1m aeyvray and 
,ras too embarrassed to correspond with Sergeant Rt:tynolda. The accused 
testified .further that he 11as better acquainted with Sergeant Siegel than 

lrith Sergeant Reynolds~ Sergeant Siegel,. on the other hand, remarked •r 
don•t think my relationship was as close" (R. 68, 69, 97, 102). 

Before leaving Keesler Field on or about 16 October 1943 the accused 
was told by- Mr. Tyhurst that he could repay the loans of twenty-five dollars 
and seventy-eight dollars at his nconvenience11 • On 13 December 194.3 Mr. 
T,yhurst executed a statement reading aa follows: 

•TO WHOM IT MA.Y CONCERN: 

"This will serve as evidence that I.have authorized Lt. 
John E. Murray, to repay the balance ot his indebtedness to 
me, at Lt. Murray•• convience ~ii:J•. . _ . 

1'his document was signed at the accu.sed•s specitic request. Mr. 1'yl,lurst 
denied that he had previously ora~ authorized paynient when convenient. 
He did recall that the accused had •1.n!'ormed me before he left that he 
wuldn•t be able to pay me all the cash before he lett the .tield,·and I 
eaid. that would be all right" (R. .37, 7S-77, 92-93J Def. Ex. •A•)~ 

The accused admitted that he had gambled at pool with Private 
Sayadian and Sergeant ua,-. Hi.a version ot the incident lf&S that: .. 

"I was assisting in setting up "the new day room over here. 
We had just bought some pool tables. Bobody knew how to lay the 
slates and I had done that -cype ot work during various odd jobs 
I- be.4 done. during the summer, so I volunt.ered to help· put them 
up. We bad put up the slates, and !"was waiting to go bowling, 
and it -,,as about !ive or five-thirty, after dutQ' hours. I was 
playing pool and two of the ·'boys came in. They wanted to play 
tor money. Foolishly enough, .I stayed right in the game with th-., 
and I was indebted to both of them 11hen we left the game. 
Prior to my departure i'rom this field, I asked this boy about 
it, Private Sayadian, and he said, •What shall we do about the 
pool debt?' He said, 'Shall we forget it?• and I said, •It you 
care to, because I am unable to pay i~ at this time.• I said, 
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1Hanver, if I ever get an extra .t'ive or ten dollars,• I said, 
rI'll gl.ad.J.1' send it to you. • I asksd him if he needed the 
money at that time, and he said, •No, I don't', so that terminated 
that--I mean as far as we were concerned." 

'?he defense introduced considerable 9Vidence of the accused's pre
vious good character and efficiency. colonel Harold L. Kreider who bad 
!mown him.for a ;rear and a halt stated that the accused& 

"alwa111 impressed me as being a model yoq o.f.ticer.• 
•Du.ring an inspection ot the Technical School by the Inspector 
General*** Colonel Wright mentioned to me that he thought 
that Ltb.e accusei} was one o.t the brightest and most e.ftieient 
young·ot.ficera he had met in his inspection ot Technical Training 
C<1i1Rr1nd. atati.one * * *.• · .

Colonel lt'right reduced b1a opinion to writing in 
. 

the !orm o.ta letter 
ot ca:mnendation dated l Januar.r 1943. It asserted that •Lieutenant 
John E. XUrray, who assiated me in the recent investigation conducted 
at Keesler Field relat1ve·to 1neseH, proved himsel.t to be a superior· . 
01'.ficer 1n ever;r rea~ct•. 1he testiln0Jl1' o! 1lajor Itendall B. Gedne;r, the 
Post Housing Officer, was to the .same e.ttect. He stated, amoI:li other 
things, that the accused, who had helped hilll in t.he performance o! h1a 
duties en numeroua occasions, h&d •aln;rs~ Nllected ability and et
i'icienc;r" (~ 77-80, 44-46; Det. Ex. "D")• 

On the other hand Lt. Col. W1Jl1am P. Baker said that bet,n,en Ja:rrus.r.r 
&ncl March or April of 1943 the services ot the accused wve un1at11tactor;r. 
With respect to the period covered by the monthl of' June, J~, and .lugust 
1943':M.ajor James w. Smith was o.f the opinion that the·•t1rst.thirt.y 
days wen satis.factor;y. The last sixty unsatistacto17.• •'Dle first 
thirty days I rated him superior because I thought he na doing a superic:r 
job•. Major Lee M. Rose asserted that •around September or October, or 
Nove__mber or December o:r 194.3; and part of Januar,y• 1944 the accused •at 
times a-erved. :la an •1'.t'icient manner, and at times he·waa not ei'ticient• 

. He at one time conducted himself in such a manner I had to rate him as 
unsatiafactoey" (R. 85-90)• 

The accused's Of.ticera Classification card contains the following 
. notationsi 

From To Manner ot 
Per.formanca 

7-6-42 12-31-42 s 
1-1-43 2-15-43 s 
2-16-43 3-31-4.3 s 
4-1-43 .5""".4-43 s 
5-May 4.3 
l ~ 4.3 

3Q June 43 
1$ Oct 43 

Sup 
vs 

Concerning part of the period embraced by this last entry Major Smith 
commented that •r rated ~ satis.t'actoey. I -.anted to rate hjJJ1 lanr than 



(398) 

that., and they said not to do it as it would make the record look too 
badn. "I made an original recommendation to captain Vogeler o:t ot.ticers 
Personnel, and he said l9wer then satisfactory wouldn't look good" 
(R. ~6., 93-95; Def. Exe "F")• 

The accused is twenty--three years old. He is "positive that if I am 
allowed to remain in the service as a commissioned officer and be returned 
to ORTC where I may go overseas in the service of my country in the time 
of war., I know I -.ill be of benefit to the service, and I will never
again lay m;yself open for aeything like this, nor disgrace my rank as a 
commissioned officer by dealings with privates or non-coms• (R. 63). 

5. Specifications l to 5 of the Charge allege that the accused on 
various dates between -14 December 1942 and 15 October 194.'.3 borrowed 
sums of money from enlisted men •to the prejudice of good order and 
military discipline•. Specifications 6 to 10 allege -that, "being in
debted" to the said enlisted men he did •dishonorably fail and neglect 
to pay said debt"• Specifications ll and l2 allege that "being indebted 
to Warrant Of':f'icer Wilkie c. 'lyhurst• in the sums of twenty-five dollars 
and seventy-eight c'.ollars respectively he did •from about l July 1943 
to about l December 1943 dishonorably fail and neglect to pay- said debt•. 
Specification 13 alleges that he did •on or about 2 August 1943 gamble 
with Sergeant Henry J. M;ay and Priira,te Arak~l A. Sayadian, to the pre
judice of good order and militaey discipline•. All of these acts are 
charged. 1n violation of Article of War 95. 

The record presents no controversy as to aey material fact. It 
is not disputed that the accused borrowed money from enlisted men., 
that he failed to repay them promp~., and that on one occasion he 
played pool with. two of them for stakes. '!he only question to be deter
mined is the legal significance to be given the evidence adduced. '!he 
findings of guilty of Specifications 4, 9,and 13 have already been ap
proved only 1n so tar as they involve a violation of Article of war 
96 instead of Article of War 95 under which they 'Were originally alleged. 
l'lhether the remaining Specif'ications should be similarly disposed of. 
remains to be considered. 

There are numerous precedents £or the proposition that it "is preju-· 
dicial to good order and military discipline for an officer to borrow money 
f'rom an enlisted man in the same organization. The obligation th.at flo1FS 
from indebtedness to a subordinate tends to weaken authoritYJ it can be
come the cause of improper favorJ it impairs the integrity of required re
lationships" (CM 230736 (1943); II Bull. JAG, April 1943, P• 144)• 'While 
the "mere act of an ofi'icer borrowing money from an enlisted man is an 
offense under A.w. 96., it is not an offense under A.w. 95 unless it 

,is accompanied by- such conduct on the part of the officer as evidences a 
moral delinquency" {CM 122920 (1918)J Dig. Op. JAG., 1912..-1940, sec. 453 
(5)). . 

The conduct "Which constitut.es •moral delinquency" falls into two 
categories. It may consist of (1) the use ot dishonorable and disre
putable methods in inducing or compell.1ng the loan; or (2) of inexcusable 
and und~ prolonged delay in repa)'ment, .whether intentional or neglectful.. 
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The accused did not use his position as a commissioned officer to 
force enlisted men ':Jllder his conmand or subordinate to him to lend him 
money. en.this point the record is explicit. The only possible ex
ception is to be foimd in Private sayadiants testimony that he •felt a 
little embarrassed" to ask his superior officer for repayment. This 
self-consciousness is inherent and unavoidable in all financial dealings 
between commissioned and enlisted-personnel and is the gist of the 
offense under .A.rticle,o! war 96. It is a natural consequence of the 
relationship bet11'8en superior and subordinate. It was not in this 
instance attributable to any irreiponsible or despotic abuse of author
ity' (R. 14, 20, 24, 27, 32; 36). 

In taking a ten dollar bill from Priw.te sayadian upon the represent-' 
ation that it would· be changed and five dol.l&rs immediately nturned, .the 
accused was gullty of reprehensible conduct denoting moral delinquency 
and umrorthy of an officer arid. a gentleman~ Specifications l to 5 however, 
do not allete an offense under Article of war 95. As was said in 
CM 122920 (1918), Dig. Op. JAG, 1912-1940, sec. 453 (?)e 

' 
"Where there is no allegation that the obligations were 

incurred under dishonorable circumstances or that the sum.sot 
mone7 bad becana due and payable, the Specification does not 
allege .facta showing conduct auch as would constitute a 
violation ot AW 95. • · 

Specifications 1 to 5 merel.J' allege borro,ring ld.th no attendant dis
honorable circumstances. The o!tense'thua charged ia a Tiolation ot 
Article ot war 96 and not ot 95. 'lhia conclusion ia :strengthened by 
the use of the 1110rds nto the prejudice ot good orq.ar and military dia
cipline" at the end o! the speci!ieations. This laJJgU&ge ahould never 
be emplo,-ed in setting forth offenses under J.rtiele of War 95. It 
should be used o~ to charge violations o! Article o! war 96 £rem whose 
context it hs.s been taken verbatim. 

The accused did make rash promises of earl.J' repaJ1119nt in ecmnection 
with his other loans, but there is nothing to indicate that he was moti
vated b7 M intention to· defraud or deceive. 1lbile the debt to Sergeant 
Reynolds is still unpaid, · there is ample evidence that· a mone:r order tor 
the t'ull amount was sent to Sergeant Siegal (R. 17, 24, 54, 100). 

lhqustionab~ the accused und~ procrastinated in repaying his other 
loa.na. But there were mitigating ciroum:stances which refute arrr imputation 
ot "moral dellnquenc;r" on his part•. He had become financially- involved 

·while an enlisted man and had entered- into his commissioned status 
'llbile still enollmbered b;r debt.· His wif~'• pregnancy, her subsequent ill
ness, and her emergency operation all inevitably postponed his extrication 
from. the tinancial dii'ficulties into 'lhich he bad !all.en. He never denied 
arq- ot h1a obligations, other th&n his alleged gambling los1ea at pool, 
and, :prior to the inveatigation o! his transactions, he made several 
payments on account. Sine• the preferment o! charges against him,. he •a 
pa.id or attempted to pay all of h1a debts with the exception again ot 
hi• gambling losses amounting to thirt;r· dollars which he believed bad 
been !orgiv~n. 
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. ID neglectillg promptl,y to satiafy hi.a debts to enlisted men . 
'he has unquestionably comitted au offense. But i'rClm the record it 
appears that his conduct. was !ree trom the taint of dishonor.· Not.eveey 
failure to pay is indicative ot a traudulent or deceitful mind... 

· ability and bardahip must. be given due ctmSideration. 'lh• evidence 
clearly supports th• findings of guilty in·so tar as they involn a 
violation of Article of war 96 but not of Article ~ war 95. 

6. The accused 1a about 23 years of age. The reeorda of it.he War 
Department show that he had enlisted service trom 7 Febrll&ry 1941 to 
24 June 1942 when he ss commissioned a second lleutel38llt, and that 
1ince the last. date he has been on active duw as an officer. 

· 7. The court was legall1' constituted. No errors injuriouaq 
artecting the substantial rights of the accuaed nre cammitwd during, 

_ the trial. In the opinion of the Boa.rd of Review the· record et trial 11 
legalq sufficient to· support· onl,1' eo muc:h of the findinga of guilty of . . 
Speeificationa l to 3, 5 to 8, and 10 .to 12, inclusive, .·as involve_ t:hldinga 
of guilty in violation of Article of war 96, leg~ sufficient to support 

.the other findings and the sentence, and to warrant confirmatio~thereof~ 
Diamiasal is authorized upon a convic·t.:f.on of a violation of Article of · 
·war 96. 

- l2 -
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SPJGN 
CM 248934 

1st Ind. 

War Department., J • .A.:a.o•., 25 UAR 1944 To the Secretary•of War. 

1. Herewith transmitted for the action·of· the President are 
the re cord or trial and thet opinion 'of the Board of Review in the 
case" of Second_JJ.eutenant John E. Murray (0-560155)., Air Corps. 

2. I concur in the opinion o:t the Board of Review that the 
record of trial is legally sufficient to support only so much of 
the findings of guilty of Speci!ic:ations 1 to 3., 5 to 8., and 10 
to 12 inclusiv-e., as involves findings of guilty in violation of 
Article of War 96., legally su.fi'icient to support the other find
ings as approved by the reviewing authority and legally sufficient 
to support the sentence and to -warrant confinnation thereof. I · 
reconmend that the sentence of dismiss&! be confimed but suspended 
during the good behav-ior of the accused. 

3. Inclosed are a dra.f't of a letter for your signature., trans
mitting the record to the President for his action, and a form of 
Executive action designed to ca?TY into ef.f'ect the foregoing recom-
mendation, should such action meet 1'iith approval. ' 

lzy"ro n C. Cr&mer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl l - Record of tr.i.al. 
Incl 2 - Dft. or ltr. for 

sig. Sec. of War. 
Incl 3 - Fonn of Executive 

action. 

(Findings disapproved in part in accordance with recanmendation of 
The Judge Advocate General. Sentence confimed but execution 
s~spended. G.C.M.O. 156, 4 Apr 1944) 
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