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WAR DEPARTMENT 
Arm3' Service Forces 

In the O.f.fice of The Judge Advocate General (1)
Washington, D. c. 

SPJGQ 
CY 246219 6 JAN 1944 

UNITED STATES ) 104TH INFANTRY DIVISION 
) 

v. ) Trial b7 o.c.Y., convened at 
) Horn, Arizona, 8 Decembe~ 

First Lieutenant HARVEI J. ) 1943. Dismissal and total 
GAP.ROW (0-12892.34), Infantr;y. ) torf'eitures. 

OPINIOif of' the BOARD OF REVIEW 
, ROUN.ll3, HEPBURN and FREDERICK., Judge Advocates 

1. Thi record o£ trial in the c!~e of the o£ficer named above 
b.a.s been exam:lned by' the Board of-Review and the Board submits this., 
its opinioo., to The Judge Advocate General. 

2. Accused was tried upon the .f'ollowing Charges and Speci-
f'icatiODS 1 . 

CHARGE Ia Violation of' the 95th Article o£ war. 

Specification la In that First Lieutenant HARVEY J. 
· GARRON., Four Hundred ·and Thirteenth Infantry, Oregon 

Maneuver Area, Oregon., did., at Oregon Maneuver Area, 
Oregon, on or about l September 1943, with intent to 
deceive Captain BENJ.AllIN. A. AIMVIG, JR, Finance Offi
cer, One Hundred Fourth Infantry Division, off'iciall:y 
state to the said Captain BENJAMIN A. ALMVIG, JR., that 
one Bette Lou·Oarrow- was his lawful wife., by' signing 
Pay Vc,ucher to that ef'f'ect, which statement was known 
by 1:.he said First Lieutenant HARVEI J. GARROW to be 
untrue inthat the said First Lieutenant HARVEY J. caR
Ra« was then legally married to one Irene Koury Rose. 

Specification 21 In that First Lieutenant HARVEI J. GARROW, 
Four Hundred and Thirteenth Infantry., Oregon Maneuver 
Area, Oregon, did, at Oregon Maneuver Area, Oregon., on 
or about 5 October 1943, nth intent to deceive Captain 
BENJAlOll A. ALMVIG, JR, Finance Officer, Ckle·Hundred 
Fourth Infantry_Division., oi"ticially state to the said 
Captain BENJAMIN A. All!VIG, JR, that one Bette Lou Garrow · 
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was his lawful wife, by signing Pay Voucher to that 
effect, which statement was lmown by the said First 
Lieutenant HARVEY J. GARROW to be untrue in that the 
said First Lieutenant HARVEY J. GARROW was then legal
J.:y married to one' Irene Koury Rose. 

Specification 3: In that First Lieutenant HARVEY J. GARROW, 
Four Hundred a.nd Thirteenth Infantry, Oregon Maneuver 
Area, Oregon, did, at Camp Adair, Oregon, on or about 13 
July 194.3, with.intent to deceive Major JOSEPH GODLEY, 
Finance Officer, One Hundred and Fourth Infantry Division, 
officially state to the said Major JOSEPH GODLEY that one 
Bette Lou Garrow was his lawful wUe, by signing Authori
·zation for Allotment of Pay .to that etfect which statement 
was lmown by the said First Lieutenant HARVEY J. GARRCNi 
to be untrue in that the said First Lieutenant HARVEY J. 
GARROW was then legally married to one Irene Koury Rose. 

Specification 4a In that First Lieutenant HAilVEI J. GARROW, 
Four Hundred and Thirteenth Infantry, Oregon Maneuver 
Area., Oregon, did, at Oregon Maneuver Area, Oregon, on 
or about 17 September 1943, with intent to deceive Cap
tain BENJAMm A. ALMVIG, JR, Finance Officer, One Hundred 
Fourth Infantry Division, officially state to the said 
Captain BENJAMIN A. ALMVIG,· JR, that one Bette Lou Garrow 
was his law:ful wife, by signing Authorization for Allotment 
of Pay to that effect, which statement was then known by the 
said First Lieutenan:t; HARVEY J. GARROW to be untrue in that 

· the said First Lieutenant HARVEY J. GARROW was then legal
ly married to one Irene Koury Rose. 

CHARGE IIa Violation of the 96th Ar,ticle of War~ 

Specification: In that First Lieutenant HARVEY J. GARROW, 
Four Hundred and Thirteenth Infantry, Oregon Maneuver 
Area, Oregpn, did, at Salem, Oregon, willfully, know
ingly, and unlawfully, from about l September 1942, to· 
on or about 1 August 1943, cohabit and live in open 
relationship with a female person known as Bette Lou 
Garrow, a female person not his wife. 

Accused pleaded not guilty to and·was found guilty of all the Charges 
and Specifications. No evidence of previous convictions was introduced 
at the trial. He was sentenced to be dismissed the service and to 
forfeit all pay and allowances due or to become due. The reviewing 
authority disapproved-so much of the findings of guilty of the Speci
fication or Charge II and of Charge II as involve a finding of guilty 
of imlawf'ul cohabitation from about l September 1942 to about 3 Nov
ember 1942 and from about 13 April 1943 to about l August 1943, approved 
the sentence and-forwarded the record of trial for action under Article 
or war 48. 
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J. The pertinent evidence for the prosecution may be surmnarized 
as follows: 

Irene Marion Koury, then 17 years of age., .and accused., then 20 
years of age, were lawf'ully married by Rev. Herman N. Baird, in 
Whitestown., New York on l? October 1936 (Pros• .Ex. D). At that time 
accused was known by., and used the name •Harry John Rose• and resided 
in Whitesboro., New York (Pros• .Ex. D). They lived together as hus-
band and wife for eight months ai'ter which there was a separation., though 
the reason for 1 t and the manner in 1Vhich it was accomplished does not 
appear. Mrs. Rose last saw accused in October 1940 at which time ha 
was in uniform and aha then lea.med from him for the first time that he 
was known by the name o£ nHarvey J. Garrowt'. She had never received an7 
official. notice o£ divorce proceedings., but did receive a letter fran 
accused advising her that he.had obtained a divorce in Salem., Oregon, on 
or about 7 October 1942. A check of the chancery court dockets revealed 
no record of such proceedings. She had., however, Yritten to accused 
(at a time not disclosed) saying she lfild not desire monetary support 
frm him but only (her) freedom• and that he should do •either one 
or the other• •. There has been no divorce. Irene Koury Rose is still 
alive., and the marriage between her ana accused still exists (R. 6c., 
6r; Pros• .Ex. D). 

Some time in 19.38 Elizabeth Louisa llcGrath, also known as •Bette 
Lou•., met accused. The acquaintance ripened into a friendship in 1940 
and resulted in her living with him as his w.ife., from about 12 September 
1942 until about 1.3 April 194.3. Two children were born as the result 
of their association., one at Fort Riley, Kansas on 19 February 1942 and 
the other at Salem., Oregon on 6 July 194.3. Accused commenced contributing 
to the Support or Bette Lou McGrath (who took and used the name •Garrow") 
in April 1941 and continued to do so., by". cash payments, until September 
1943 when she began to receive an J.rrrq allotment o£ fl50 per month (R. 6a; 
Pros• .Ex. B). 

Barbara Anderson., a resident of Salem, Oregon., had known Bette Lou 
Garrow and accused since April 194.3 at. which t1JDe accused introduced 
Bette Lou to her as his wife. She visited them at their home in Salem, 
Oregon, during April and Vq 1943 and attended •the Garrow•s .&niverS&7 
pa.rt,.- in April o£ 1943 at -.td.ch time •a large group of friends ~ Lieu
tenant Garrow came to the house on Columbia Street-. She also had 
heard accused aclmowledge Bette Lou's children as his own and has seen 
accused introduce Bette Lou socially to other acquaintances as his wife 
(R. 6b., 6c; Pros. Ex. C). 

Chief' Warrant Officer Donald s. Jones., 413th Infantry, testified . 
that he has lmown accused 15 or 16 mcnths and has visited him soci~ in 
his home in Sal.em., Oregon, where he lived with •his .wife• Bette and •some· 
Captain and his wife•; accused introduced Bette to him as his wife. Accused 
and Bette had one child at the time (R. 6h). 
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Second Lieutenant Alfred F. Wechsler, 413th Infantry, testified 
that he has known accused since December 3, 1942. This witness was the 
Investigating Officer in this case and had several conversations with 
accused in which he warn,3d him of his rights and •explained to him that I 
was assigned to investigate the charges against him, and I told him very 
plainl.y that he need not answer any ,questions, but, if he did choose 
to answer I they might be used against him•. He did not offer a~cused 
any hope of reward or coerce him in any way. Accused told the witness 
there was no reason for accused to make any- statement to him as he had 
made a complete statement to the Inspector General and that witness could 
get all the information that he needed or wantad from that statement. 
Witness obtained that docwnent and showed it to accused who identified 

. it as his statement given to the Inspector General. This statement was 
admitted into evidence as Exhibit. •EB, at which time the D3fense advised 
the Court there was no objection (R. 6~). 

The statement shows that the Assistant :inspector General, who took 
the statement, first warned the accused of his rights under the 24th, 
Article or War. Accused said he understood his rights and thereupon 
stated, in substance, that he formerly lived under the name of •Rose•. 
He married Irene Koury about 1936 or 1937 but shortly left her for 
cause. He discovered that the name under which his father had married 
his mother was •Garrowt', so he accepted that name. Ee received one letter 
while at Fort Riley, Kansas rrom his wife (Irane Koury Rose) demanding 
support and saw her.on a trip back east. He received 4 or 5 letters from 
her, mostly since being at Camp Adair, demanding support. In the meantime 
•r tied up again under what I legally believed to be common lawe. He was 
told by a lawyer 1.n Kansas that •common law was legal• there. rn· his 
own frank opinion he is not legally married to the woman he now professes 
as his wife. He has lived with Bette Garrow 3 or 4 years and has two 
children. He first started an attempt to divorce his wife, Mrs. Rose, at 
Utica, New York, about seven years ago. At the present time he claims 
Bette Garrow as his wife and he realizes he actually has two wives; and 
admits that he married Mrs. Irene Rose about 1936 or 1937, at Whitesboro, 
New York as •Harry Rose•. 

There was introduced and received in evidence as Exhibit •F• a stip
ulation signed by the accused, Defense Counsel and Trial Judge Advocate 
(R. 61), 'Which has attached, as a part thereof, copies of original p~ 
vouchers signed by the accused on September 30, 1943 and October 31, 1943, 
respectively, claiming oOJIDIIUtation of rental and subsistence allowances 
and al.so copies of original Authorizations for Allotment of Pay signed b7 
the accused on July 13, 1943 and September 17, 1943, respectively.· Each 
of these pay vouchers designates ·~~tt.e t, .Garrow, 1120 Columbia, Salem, 
Oregon• as the maker I s •lawful wi.fett and contains a certificate that •the 
foregoing statement and account is true and correct.• The Authorizations 
show that •deposit should be made to the credit of - Bette Lou· Garrow •• 
wi.fe.• There is a certificate on each stating that the purpose for 'Which 
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the allotment is gre.nted is solely for .the support of wife, child, or 
dependent rel~tives. The stipulation further recites that the accused 
knew when he signed the instruments that they were official documents 
executed by' him to obtain funds and allotments on the basis o£ the 
information contained therein; and that Captain Benjamin A • .Almvig was 
Finance Officer, 104th Division, at the time the vouchers and one or the 
authorizations was signed, and Major Joseph Godley was Finance Officer, 
104th Division, at the time the other authorization was signed. 

4. The accused after being warned of his rights chose to take the 
stand and be sworn as a witness (R. 6y.). He testified in pertinent part 
that he married Irene Koury Rose in 1936 and lived with her a few months. 
He saw her again in October or November 1940. He sought to find her later 
and could not. He •married• Bette Lou Garrow in April 19411 believing 
a Kansas lawyer•s statement that common law marriages were recognized 1n 
Kansas. Shortly afterwards he had a letter from his first wit'e and he 
heard from her again •last August•. He told the ttExecutive-Officera who 
called him 1n at that time that he had taken necessary.steps to get a 
divorce ( R. 6!,-6!). 

There was introduced and received in evidence a stipulation of the 
accused, Trial Judge Advocate and Defense counsel, reciting that about 
15 October 1942 the accused consulted w. w. McKinney, attorney of Salem, 
Oregon, concerning institution of divorce proceedings against his wife, 
Irene Rose, who advised that a one year residential requirement prevented 
institution of the action at that time. Certain papers were prepared to 
be subsequently filed and the divorce action has recently, since 1 December 
19431 been filed at Sal.em, Oree;on (R. 6;, Defense Exhibit •A•).• He made 
out an allotment •for the children and the mothet'-'1 but at the time he 
signed the first pay voucher, listing Bette Lou Garrow as his legal ·w1:re1 

. he diq not lmmr his first wife was alive (R. 6z). 

On cross examination accused testified that he talked to a lawyer 
in Manhattan, Kansas, between February and April 19411 who advised him 
that it was proper for him •to be married this second time•. He had seen 
Irene toward the end of October 1940 and he had no evidence she was dead (R. 
6z). He went to a lawyer in Salen, Oregon at'ter August 201 1942 (when a 
letter was received fran his wife J and •the papers were filed in 1942•1 al.
though the decree could not be obtained until 194.3 (R. 6!). On re-direct 
examination there were introduced certain letters and receipts as Defense 
Exhibit •B•1 •c•1 •na and •E"1 showing steps taken by the accused to 
start divorce proceedings in Salem, Oregon, beginning in October 1942 
(R. 6aa.-6bb). 

Later on being recalled to the stand, the accused admitted that he- had
') . 

never obtained·a license or gone through 8IJY ceremOIJY' with Bette Lou 
Garrow because ,•on the advice of the lawyer I couldn't as they would have 
a bigamy charge against me•; and •I was afraid if I went through with the 1 

marriage ceremony they would really have me. I was being stationed all 
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over the country and wasnevar in one place long.enough to secure 
a divorce• (R. ~. The allotments were made attar be knew about 
the letter ot !ugust 1942, through chanr.els, tram his first wife, 
th.at he realized attar thus bearing frm her that she was his legal wi.te. 

5 • . Irrespeotbe o! the law o! the State ot Oregon regarding conman . 
law marriages and llhateYer ~ have been accused's honest belle! previous 
to the Fall o£ 1942, it is shown beyond reasonable doubt that, there-
after, he knew that Irene KoU17 :Rose was living, f'ul.ly realized that she was 

.his l&ld'ul wife and, therefore, be could not be· legally married to Bette 
Lou ~ow under any circumstances whatsoever. · 

Regardless of what he may have formerly believed his mB.ITiage status 
to be, accused admitted, at the trial, that af'ter he received a letter 
from Irene KoU17 Rose in .A.ugust 1942 he realized that she was his legal · 
wife. Recognizing the necessity for a divorce be employed a lawyer in 
Salem, Oregon, to take necessar,- steps to procure one and the evidence 
relating to the consultations and correspondence in the matter conclu,sively 
show that accused was i'u1ly aware, !'ran a legal standpoint,· ot his marital 
status. Indeed, by his own testimony- he admitted that he could not risk 
having a formal marriage ceremony with his paramour., Bette Lou. McGrath, 
because •on the advice of the lawyer I could not, as they would have a 
bigaacy- charge against me • • • I was af'raid it I went through w:l.th the 
marriage ceremony they would really have me.• All this transpired in 1942. 

'When, therefore, he prepared and tendered pay ·vouchers for the months 
·Of Septemper and October, 1943, certifying that Bette Lou Garrow was his 
•lawful wife• he made false official statements for the purpose of deceiv
ing the finance officer and obtaining unlawful disbursements of government 
funds thereon. · 

' Likewise, when he executed authorizations for allotments of money-
pa:yable to Bette Lou Garrow, showing her relationship to him as "wife•, 

. b.e did so with a guilty knowledge that she was not his lawf'ul wife. 

It is. not reasonable to believe, in view 0£ his admissions and all 
other factors in evidence, that, at the time he executed the vouchers 
for pay and the authorizations for allotments, accused entertained an 
honest belief that Be.tte Lou McGrath was, legally, his wif'e. Yet he 

. nevertheless continuad. to live with her, had another child by her, and 
introduced her to Arrq off'icers and acquaintances as his wif'e. 

The fair, logical and reasonable inference in each instance with 
respect to the pay vouchers and the allotment authorizations is, that ao
·cused intended. to, and did, deceive the officers responsible for the 
disbursement of government funds by false statements regarding his marital 

· status. 
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Since it is not disputed that the marriage with Irene K0\1%7 Rose 
still existed at the time of the trial., then it necessarily fol101rs., that 
an::, purported sec~d marriage to any other person, whether such marriage 
was under the common law or otherwise., was necessarily void ap.d a legal 
nullity. This being so., the only question regarding guilt under Charge n 
is that ,:,£ accused 1s guilty knowledge and the duration o1 the unlawful co
habitation between accused and Bette Lou llcGrath. His guilt7 knowledge 
was adjudged bJ" the findings of the court. The period o1 unl~ 
cohabitation has been determined bJ" the action o1 the reviewing authority. 
Since the modification of the findings of the court is in accord with the 
evidence nothing ·further need be said. 

Whatever else is re!leoted bJ" the evidence is clearly matter which 
can only be considered in mitigation and not in defense or condonation. 
The record is legally suf.ticient to 8Upport the findings., as modi.tied, 
and the sentence. · 

6. Attached to the record of trial is a •Recommendation for l'..eni
enc.,1' submitted to the rniewing authority by four of the .five members 
o1 the court. The fifth member, captain ·Fred F. Bentley, was not ·avail~ 
able when the ·recommendation was proposed but Lieutenant Colonel Scott 
T. Rex., Law Member, stated inviting that he •believes that the above 
(reeamnendaticn) represents his (Bentley's) views on the question involved.• 
In substance, the request for cleiooncy sets forth that., because of his· 
youth, the treatment accorded by him to him ~econd wife• and children., 
his competency as an otficer, his efforts to secure a divorce, the fact · 
that the false statements did not •result in additional funds being 

·disbursed to hilll or his family" and the punishment and embqesments he 
has already suffered, this officer should be given a chance to right 
his personal af'tairs and be 0£ service to his country. For these reasons 
it was recommended that •the sentence or dismissal be set aside, that 
accused be reprimanded., that his restraint be 11.fted and that he be sent 
to another station.• 

?. Accused is 28 yea.rs of age. He was born in llion., Ne,r York, and 
attended the grade .schools and was graduated £rem the High School in 
1931. He then attended Carnegie Institute, Pittsburgh, Pennsylvania, !or 
2 7ea.rs. On 7 April 1939 he enlisted in and.became a member o1 Head
quarters Troop and Service Train, 2nd Cavalry'. He attended a Signal 
Corps school for 3 months and a Radio and Television School for an equal 
period. On 4 August 191;2 he was graduated from the Infantry School., Fort 
Benning., Georgia., was commissioned a second lieutenant., Jrrq ot the 
United States, and assigned on active dut7 to the lQ4th,.Intantry Divi
sion, Camp Adair, Oregon. On 22 Januar,r 1943 he was pranoted to first 
lieutenant., J.rmr or the tbited Sta~s. · 
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8. The court was leg~ constituted and had jurisdiction or the 
accused and the oftenses charged. No errors injuriously a.!'tecting the 
substantial rights of accused were ccimmitted during the trial. In the 
opinion of tbe Board oE Renew the record ot trial ia legal.17 sufficient 
to support the findings and the sentence and to warrant confirmation of 
the sentence. A. sentence of dismissal is mandatol'7 upon conviction of a · 
violation of Article oE War 95 and is authorized upon conviction of a 
violation oE Article oE Wai- 96. 

-s-
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1st Ind. 

War Department, J .A.G.O., - To the Secretary of war.
7. FEB 1944 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of.Review in the case 
of First Lieutenant Harvey J. Garrow (0-1289234), Infantry-. . . 

2•. I concur in the opinion of t):le Board of .Review that the 
record of trial is legally sufficient to support the findings of 
guilty as approved by the reviewing authority and the sentence and 
to warrant confirmation thereof. The court made a recommendation · 
for clemency in which commutation is suggested for reasons therein 
indicated. I do not concur in that recol111llendation. I recommend 
that the sentence be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed. to carry into eff~ct the recommendation 
hereinabove ,made, should such action meet with approval. 

~ ~-~- ·--. 
Myron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

1 - Record of trial. 
2 - Dft. ltr. for sig. S/w. · 
3 - Form of action. 

• 
(Sentence confirmed but commuted to reprimand. G.C~M.O. 128, 
16 Mar 1944) · 
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WAR DEPARTMENT 
A:rrr:y Service Forces 

In the Of.'.i'ice of The Judge Advocate General 
Washington, D.C. 

N. o . en>SPJOH tO JAN 1944
CM 2463.3h 

UNITED ST.ATES ) ARMY AIR FORCES 
v. ) EASTERN TECHNICAL TRAINING CCMWID · 

) 
'Second Lieutenant MAURICE ) Trial by G.C.M., ccnvened 
M. l!OGGARD {0-1551871), ) at SesJD!our Johnson Field, 
Ordnance Department• North.Carolina, 8 December1 1943. Dismissal;, 

OPINION of the BOARD CF REVIEW 
DRIVER, 0 1CCINNCR and .LOTTERHOS,Judge Advocates. 

------------------.. 
l. The Board of Review has ~ainined th~ :l-ecord of trial in the case 

or the officer named above and stbmits this, its opinion, to 'Ille Judge 
Advocate General! . ' · 

2. The accused was tried upon the follovring Charge and Specificati.onst • 
I 

CHARGEz · Violation of the 96th Articie of W'Rr•. 
Specification la In that 2nd Lieutenant Yaurice M:. Hoggard, 

attached Detachment 2061st Ordnance Company Aviation, waa, 
at. Charleston, s.c., on or about 28 A.ug 43, in a public -
place, to wit, St. John Hotel, drunk while in uniform. 

Specification 21 In that 2nd Lieutenant Maurice M• Hoggard, 
attached Detachment 2061st Ordnance Company Aviation,· was, 
at Charleston, s.c., on or about 29 Aug 43, drunk "While in 
a t-oom. at the st. John Hotel. 

I • 

Specification 31 In that 2nd Lieutenant Maurice lh Hoggard, 
attached Detachment 2061st Ordnance CO!llpany Aviation, was, 
on or about 31 Aug 4.3, ·drunk while in a room at the St. John . 
Hotel. . 

Specil'i~tion 41 In that 2nd Lieutenant Maurice y. Hoggard, 
· attached Detachment 2061st Ordnance Canpaey Aviation, having 

receind a lawful order from· the Commanding General, Charleston 
Port or Embarkation Charleston, s.e., as contained in Par. 
18, Special Orders No. 215, Hq. Charleston Port or Embarkation, 
dated 26 Aug 43, to proceed to his new station, Seymour 
!ohnson Field, N.c., did at Charleston, South Carolina, on or 
.abrut 28 Aug 43,. tail to obey the same. 

He pleaded guilty to and was found guilty- o.r the Charge and Specitications. 
He waa sentenced to be dindased the service.· _The reviewi.Ilt authority- ap
proved the senlience am forwarded the record of trial for action under the 
48th Article or' war. 
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3. The evidence for the prosecution is substantially as 1'ollmrs1 

a. (Spec. 1). It was stipulated (Stip • .5) that if Mrs. F. G. Ivy 
were present she would testify that she is the secretary of the st. John 
Hotel, Charlef!ton, South Carolina, that at about .5100 o'clock p.m. on 28 
August 1943, when she was substituting .as roan clerk, she saw the accused 

· in the lobby of the hotel when several other guests were present, and that 
he was definitely under the influence of alcohol. 'The accused left a call 
at the desk for 8:30 a.m. of 29 August 1943, and Mrs. Ivy had difficulty-
in getting him aroused. He left the hotel in a cab but returned in a.bout 
an hour and ~hecked back into the same roan•. It was evident that the ac-. 
cused had been drinld.ng. Mrs. Ivy has seen maey persons l.ll'lder the in
nuence of alcohol, am· during the two succeeding days that s}?.e saw the ac-
~sed in the. lobby of the hotel he was intoxicated (R. 7-8). • 

b. (Spec. 2). It was also stipulated (Stip. 4) that if Joseph 
Patrick, oell captain in the St. John Hotel at Charleston, South carollna, 
were present he would testify that on 29 August 1943, in response to a call, 
he went to the room af accused in the hotel,. and upon being requested to 
•pour me a drink•, poured accused ad.rink. Several full pints of whiskey 
and two quart bottles, almost empty, were in the rom at the time. P&trick· 
was called to the same room ~ three or four occasions, and. on ~ch Ti.sit 
was requested by accused to Pour me a dri.nJclt. On each occasion the accused 
was intoxicated (R. 7)• · 

2.• (Spec. 3). · It was also stipulated (Stip. 3) that if !,!8j6r 
Anthocy I. _¥Ader, Medical Corps, were present he would testify that at 
about 1100 p.m., 31 August 1943 he saw the accused J.yi~ in bed, halt dressed,· 
in .« roan.'at the St. John Hotel, Charleston, South Carolina. The ro<lll was 
in great disorder, an empty- 1'hiske;r bottle was beside the bed, the voice ot 
~ccused was unsteady and gutteral and his movement• were those ot an in- , 

·. tox:1.cated person. Accused was taken to the dispensary- where he admitted 
having drunk two quarts of whiskey" in the past two day-a, he was not certain 
of the d9.7 of the week,. his pulse rate was found to be high (96), bis blood 
pressure low (110/76), his equilibrium unsteady, and the alcoholic content 
ot his blood 2.S ndlligrams per cubic centimeter. In the opinion ot Major 
Mader the accused was suffering from the effects ot alcohol and was not 
tit to carry- on his duties as an officer: (R. 7)•. 

It wae further stipulated (Stipe 6) that if First Lieutenant ·. 
Howard Damagard were iresent he would teat~ that on 31 .lugust 1943 he ac-. 

. companied Major Mader to Charleaton, South Carolina, where he saw the accused 
9n the bed in his roan at. the St. John· Hotel, and that the accused was · 
~turned to the staging area -.mt delhered to_ Stark General Hospital (R. 8). 

http:drinld.ng


(13) 

. It was further stipulated (Stip. 2) that if Lieutenant Colonel 
John E• l)avis, Jr., Medical Corps, were present he 110uld testify that the 
accused was adl'litted to Star~ General Hospital on 31 August 1943; that 
according to the hospital records his diagnosis at that time was · 
•Al.coholism--acute•; and that he had recovered upon his discharge trom 
the hospital (R. 6). , 

. d. (Spee. 4). It was further stipiu.ated (Stip. l) that if the 
Assistant-Adjutant General or the Charleston Port of Fmbarkation, 
Charleston, South Carolina, were present be would testif'T that the ac
cused departed that station on 28 August 1943 but that he did not at any
time during the period fran 28 .lugust to 31 August 1943 sign the •out-
goir.g register" (R. 6). · 

It was final'.cy stipulated (Stip. 7) that if the Chief of Staf'f to 
the Canmanding General of the Charleston port of »nbarkation were present 
he would testi.fy that pursuant to paragraph 18, Special Order• 215, that 
headquarters, 26 August 1943, the accus&d was ordered to return to Seymour· 
Johnson Field, North Carolina. On 28 August 1943, accused made the proper 
clearances at the staging ar.ea arxl dep,.rted the post without signing the 
officers' register•. On 31 August 1943 accused was returned to Stark General 
Hospital., and on ) September 194.3, wa. released trom the hospital and 
brought t9 headquarters, where he waa given a second written order to COJ11P]¥ 
111th previous orders to return to Seymour Johnson Field (R• 8). 

4. · For the defense, .Maj or Frederick LeDrew, Chi er or the ·Neuro
psychiatric Section, Station Hospital, Seymour Johnson Field, teatitied 
that he observed the accused from 10 November. 1943, when the latter was 
admitted to the hospital, until 8 December 1943, and had al.ao studied.the 
paat record ot accused. Maj or LeDrew ns of the opinion that accused was 
su!'feri~ from •chronic alcoholism•. He had been taking alcohol to an 
excess since he waa 16 ;years ot age, and had been admitted at least 40 
times to civilian hospital.a •on account of chronic alcoholism and acute 
alcoholism•. Yajar LeDrew had in his possession tha clinical records of 
several ot -these hospitals, tM diagnosb in each of thea was •alcoholin 
or acute alcoholi811l8 

1 and :in cne case •alcoholic gastritis•. In his 
opinion, baaed upon a •tudy of the records, the c1;:>ndition of accused wu 
not _curable. Maj or LeDrew ~ of the substance or the stipul.ati ons appear
ing in the record to the eftect that accused was 'lsuttering from acute 
alcohollam• trcm 28 J.uguat ~ .31 August 194.3, inclusiTe, ·and would not; 
expect "complete compliance• with ~ orders given him during that tiae 
•1r he were under considerable intoxication•. Major ~Irew was of the 
opinion that •great; damage• would be done the eervice b7 retention of accu.ed 
arxi that his condition. could not be improved b;r the Mnice (R. 9-11). 

-3-' 
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Mrs. Carmen Hoggard testified that she had been married to 
accused for ab0ut three years. When the accused was sent to the 
Charleston Port of Embarkation he was pleased at the prospect of foreign 
service. He later telephoned Mrs. Hoggard and apprised her of the fact 
that his orders had been ca!lcelled. He expressed disawointment at the 
change in orders, but prepared to return to Seymour Johnson Field in ' 
accordance with the new written orders. He called her on "Saturday 
afternoon" when he was "perfectly sober" and made arrangeme~s to meet 
her in Wilson th! follorlng day. Wh9n accused failed to keep this ap
pointment, she called him at his hotel. He was intoxicated and stated 
that he would catch the next train. She -waited until Monday and when 
accused failed to ar:dve, returned to her home. She heard Major 
LeDrew's testimony and knew of her own lmowledge that it is correct 
(R. ll-12). . 

The accused elected to remain silent (R. 12). 

5. It is shown by the evidence and admitted by the pleas of guilty 
to all the Specifications and the Charge that the accused was drunk at 
the times and places and under the circumstanc!;!s alleged, e.nd that he 
failed to· execute the lawful order of the Commanding General of the 
Charleston Port of Embarkation, Charleston, South Carolina, to proceed 
to a new station• 

. 6. The accused is 29 years of age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted ~ervice from 
24 July 1941; appointed temporary second lieutenant, Army of the United 
States, from Officer Candidate School and active duty, 12 December 1942. 

1-. The court was legaJly constituted~ No errors injuriously af
fecting the substantial rights or the accused were committed ·during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation o.f the sentence. Dismissal is authorized upon 
conviction of a vi.olat ion of the 96th Article of War. 

--~--......,------)n---~·"'"~---·...;;.._,,Judge Advocate 

__1___._,Gi._:.,,..,.~,,,.______: ,_,, _...._._,-·' Judge Advocate 

--~-i1t:.---_;;..._....;;... .;;;.;;;___...),Judge Advocate 
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1st Ind. 

War Department, J.A.G.o., 3 . f£B l94,4 - To the Secretary of War. 

1. Herewith transmitted for the ,action.of the president~. the 
record .of trial and the opinion of the Board or ReTiew in the case ot 
Second Lieutenant Maurice u. Hoggard (0-1.551871), Ordnance Department. 

2. I concur i.n the opinion of the Board of Review that the record 
of ·trial is legally sufficient to support the findings of ew;lty and ti. 
sentence and to warrant confinnation or the sentence. The accused having 
received a lawful order from a superior officer to proceed to a new 
station on 28 August 1943, failed to obey th, same (Spec. 4), on the same 
day was drur.lc in uniform in a public piace (Spec. 1}, was drunk in a 
hotel room on 29 August (Spec. 2) and again on 31 August 1943 (Spec. 3). 
Major Frederick LeDrew, Chief of the Neuropsychiatric Section, Station • 
Hospital, Seymour Johnson Field, a witness for 1:he de"f'ense, testified that 
accused was suf'fering from incurable, chronic alcoholism, that he had been 
admitted to civilian hospitals at least forty times on account of that 
atniction and that in his opinion the retention of accused as an officer 
would be very detrimental to the military service. I recommend 'that the 
sentence to dismissal be confirmed and carried into execution. 

3. Inclosed are a. draft of a letter for your signature, transTilitting 
the r~cord to the President for his action, and &.form or Executive action 
carrying into effect the recommendation made abO'f'e. 

~~-~ ... 
I 

Myron c. Cramer, 
:Major General, 

.The, Judge Advocate General. 

3 Incls. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for sie. 

S/w.
Inci.J-Form of action. 

(Sentence confi:rmed. a.c.M.O. 105~ 10 Mar 1944) 
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. WAR DEPARTMENT 
Army Servioe Forces 

, In the Office of The J'.uge Advooate Ge:ceral 
Washington, D.C. (17) 

SPJGK 
CM 246417 

21 JAN 1944 

UNITED STATES EIGHTH SERVICE COMMAND 
ARMY SERVICE FORCES 

To l 
) Trial by G.C.M., connned at 

Priva.te ANDREW H. BERRY ) Camp Claiborne, Louisiana, 14 
(39860343), Company D, ) December 1943. To be hanged 
13loth Engineer General ) by the neok until dead. 
sei:.:v1ce Regiment. ) 

--------------------~---------OPINION of the BOARD OF REVIEW' 
LYON, HILL aDd ANDREWS, Judge Advocates. 

-----------------------------· 
l. The record of trial in the case of the soldier named abow baa 

been examined by the Board of Review and the Board submits this, ita 
opinion,_ to The Judge Advocate General. · 

2. A.ocuaed wu tried upon the following Charge and Specif'icationa 

CHARGE• Violation of the 92nd Article ,of War. 

Speeifioationa In that Private .Andrew H. Berry, Company D, 
lSloth Engineer General Service Regime~t, did, at Ca.mp 
Claiborne, Louisiana, on or about 5 December 194S, with 
malioe a.forethought, willfully, deliberately, teloniou.aly, 
unlawf'ul.ly, and.with premeditation kill one Staff Serge&nt 
Elijah Franklin, Company D, 13loth Engineer General Service 
Regiment, a human being, by shooting him with a gun. 

He plyded not guilty to the Charge and Speoitioation. All members preaent 
concurring, be was found guilty of the Charge and Specification. Evidence 
of two previous convictiona by summary court-martial wu introduoeda (a) 
failure to obey an order of a oomnisaioned officer in 'liolation ot .Artiol• 
or War 96, and (b) a.bsenoe without lea.-n in violation o£ Article of Wa.r 61. 
All members present concurring, he waa sentenoed to be hanged by the meolc 
until dead. The reviewing a.uthority approved the findings and sentenoe 
alld forwarded the reoord of trial, ate.ting •Pursu&nt to Artiolo of War 
48 the order directing the execution of the aentenoe is withheld•. The 
reoord h&s been treated as though forwarded £or the action of the President 
U?lder Article of War 48. 

3. Evidenoe tor the prosecution. 

The events rela.ted occurred on the morning of Sunday, 5 December 1943 
(R.12 ). The deoeued, hereinaf'ter referred to u FN.nklin, wu the auppl7 
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sergeant o:f' aooused's comp....xi;y (R.17). 

•m 11Before breald'ast. aooused was ordered to obtain an rifle 1'roa 
the aupply room, but without permission took a. carbine (R.14,15,18). 
At about 8a30 a.m. the oompa.o;y was ordered to fall in for the purpose 
of cheolcing rifle• (R.22,31,36,47,48). Accused was in the meas hall 
eating breakf'a.st. When told by Franklin to oome out for the formation, 
accused refused to do so &Dd said that he was going to finish brea.k:i'aat. 
He called Franklin a "niother tucker" (R.22,31). Franklin remonstrated 
and they started fighting or tussling (R.22,31,32,37). During the oourse 
of the encounter, accused kicked Franklin (R.31,37). After the "tussle•, 
Franklin left the mesa hall and entered the supply room. He returned 
almost ilimlediately and came to the orderly room front door, whioh :f'aoed 
the mess nall (R.23,32). He was holding a oarbina at port arms (R.29,32, 
34). He shouted to the cooks, wh~ were at the mess hall door, "'don't 
let him out of there bees.use I will shoot him'• (R.23,33). One witness 
also hes.rd Franklin warn, "11' you stiok your hea.d out of that door, I 
will blow your head ott•. This witness did not know to whom Franklin 
was a.ddresa ing his rem.rks. Franklin then went baolc into the orderly 
room (R.43). 

After a moment or.two accused came out of the mess hall and went 
to his barracks, which were close by (R.12,43). When seen in his 
barracks he ha.d a carbine in one hand and a. "bullet" in the other (R.12). 
There was no cartridge in the chamber (R.1.6 ). Aooused a.sked Private 
Nelson Jacks9n, a member of the same company, whether he knew how to 
load the rifle. Jackson replied that he did not (R.12,16). Accused 
then turned around and walked to the door. .In response to Jackson's 
·inquiry as to where accused W&.S going, accused said that he wa.a "going 
to shoot a. mother fuckerH (R.12,17). Aooording to Jackson, aoouaed 
looked the same a.a usual. and did not appear angry (R.14,17). Jacikaon 
thought that he saw aocused loading the rifle as he was "going down" 
(R.12). 

Meanwhile Franklin returned to the supply room, and he and another 
enlisted man started out, apparently for the forJ1111.tion (R.23). Franklin 
•11a.d his earbine slung on his left shoulder• (R.23,29,49). They stopped 
at the orderly room and spoke to ·the f1rst sergeant (R.23). At this point 
aocused entered the orderly room, holding a carbine at port a.rms (Ir.23, 
36,48). Aocused asked Franklin, "•Do you want to shoot me?'", to whioh 

.Fra.nklin answered that he did not. (R.23,30,35,48). Aooused· walked toward 
Franklin, and, upon arriving near him, pointed the rifle at him (R.23, 
29,30,37,49 ). Franklin lunged and grabbed the rifle, and a "tussle" 
ensued, during the oourse of whioh Franklin's rifle f'ell f'rom his 1houlder 
to the floor (R.23,30,36,49,60). One witness heard accused's rifle "snap", 
at whioh Franklin said, "'2,h, he hasn't got anything'" (R.23,24). 
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Apparent17 succeeding in getting a:•~, accused lett the orderl7 
roam ~ the door leading outside, a.nd went around the side ot the build• 
ing, wherd" he •:r1a.ttened himaelf' out against the wall" (R.24:,37,4:3,46, 
46,48). A witness testified that except by going around the building, 
toouaed would han been expoHd (R.46). Jihile aoouaed waa outside, he 
inserted a clip in the ritle, raised it u though to fire from a stand• 
ing position, a.nd "angled• it toward the door (R.24,43). . 

Af'ter a.caused lett the orderl7 rooa, Franklin picked up his rifle in 
his left hand, ran to the front door and evidently jua t outside, and aalced 
which way acouaed ba.d gom (R.12,24,28,36,38,48). As Franklin looked in 
the opposite direction, aocuaed. stepped forward around the corner ot the 
buildin~, 0 juat enough to aee around to the orderly room door•, and fired 
a shot (R.12,13,24,27,28,43). Franklin fell (R.13,24,49) and died on the 
same day as a result of the shot (R.9,10). 

4. . Evidence for the defeme. 

The only witness for the defense was the aoouaed. Hi.a stoey is u 
follows a He a.dmitted wrongfully- taking the oarbirut and hiding it in the 
latrine while he went to breakfaat (R.~3,64,56). Desoribing the scene 
in the mess hall, he testified th.at while he wu ea.ting brea.kf"ast, 1ra.nklin 
entered the room and ordered accused out. .A.n argument ensued, in which 
profanity was uaed. Franklin grabbed some cups, and a.ccu.sed gra.bbed 
Franklin's a.rm. However, no "licks" were paased. The meas sergeant aeized 
both of them, but Franklin broke loose and ran ~· Aocused started to 
leave, but wa.s restrained. ·by the JileSI aergeant. Franklin reappeared at the 
door, this time oarrying a. carbine •. He told the mesa sergeant not to let 
aooused out, beoause he would shoot aooused's •so and so head off• (R.52, 
53.59). This made accused angry and he wanted.to leave the mus h.e.11, but 
under the persuasion of the mess aergea.nt he sat down and finished hi• 
meal (R.63.68,67). 

Thereupon accused left 'the mess hall, picked up the carbine at the 
latrine, and returned to the barracks (R. 65). There he "kioked" the bolt 
out of the oa.rbine. and a cartridge came out (R.64). He picked it up and 
put it in his pocket (R.66). He asked Jackson to show him how to load 
the carbine. but Jackson did not know how. As accused lett the barracks, 

., Ja.okaon asked where he wu going. Because ·the men in the barracks "a.lways 
· BEcy things" between one another, ·accused told Ja.ok:son that he was going to 

11kill a. mother fucker" (R.64). Intending to put back the ca.rbine, accused 
went to the orderly room (R.64.65). Franklin waa there e.nd told him not 
to come in, but, a.ccused already was inside (R.64;65). Accused took two 
or three steps forward (R.64). He wa.a neither afraid nor angr,- (R.59). 
although he knew that his rifle was not loaded (R.66). He asked Fra.nklin 
whether the latter wanted to shoot him. Franklin said that he did not (R.69). 

- 3 -
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Franklin wa.a comir.g toward aooused at the time (R.64). It aocuaed's 
carbine was pointed toward Franklin. the act was not intentional (R. 59 ). 
Franklin had a "weapon•, which he oa.rried at "sling arms• on his shoulder 
(R.56,57), e.nd which accused assumed to be loaded (R.67). Franklin 
seized accused's carbine, and a tussle ensued, during whioh Franklin's 
rifle fell to the floor e.nd a.ooused'• o&rbine "went ott• and 11olioked• 
(R.55,67,69,64). Making some remark about accused's carbine being un• 
loaded, Franklin let go of it and reached for his own rifle (R.57,65). 
Al though not angry• a.ccus ed wa.a sea.red th.at Franklin would shoot him, 
so he ran outside and around the corner of the building, there being no 
other place where he could hide (R.55,57,60,61.63-66). 

While aroUDd the corner of the building, a.ooused loaded the carbine. 
with the cartridge whioh had fallen out of the chamber. there being no 
cartridges in the olip. He seemed to load it by reason of some "instinct• 
and because ruJ wa,s a.fre.id (R.55,62,63,66). Franklin came out from the 
orderly room, a "weapon" in his h.a.n:l. In a loud voice he asked where 
a.cowed had g0ll8, and he looked toward the company, which evidently was 
in the oppos~te direction from accused's hiding pl.ace (R.55,56,67). 
Then Franklin •started turning back around• (R.66). He was four and a 
half or five feet away. Accused pulled the trigger and shot hill. (R.66, 
62). 

5. The evidence thus shows that accused intentionally shot Franklin, 
causing his death. The killing was not in self;defense. Since accused 
bad hidden and his whereabouts were unknown to Franklin, there existed no 
reasonable ground to believe that he was in imminent danger ot losing his 
life or suffering great bodily harm. Furthermore, he was bound to retreat 
a.a far a.s possible. instead of_whioh he remained beside the building and 
stepped forward to fire the fatal shot when Franklin appeared (MCM,1928, 
par. 148!_)• 

Nor do the facts reduce the homicide to manslaughter. No profane 
or threatening language on the part of Franklin would constitute a legal 
provocation (MCM, 1928, p. 166). And the evidence does not indioate any 
mutual blows sufficient to amount to a •sudden quarrel". In addition, 
accused admitted that he waa not in the .hea.t of ~er at the ti.me. Tht,n 
being no justification, excuse, or provocation, the killing, obvioualy 
intentional, was murder (Winthrop, Military Le.w and Precedents, 2nd ed., 
rev.,pp. 674-675). 

6. The law member erred in admitting two doctor's certificates, 
diagnosing Franklin's condition (R.7-lOJ Pros. Eica • .A.,B). But the error 
is harmless in view of the fact tha.t one of the doctors testified in 
detail a.bout the ~tter. 
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7. The charge sheet shows that accused is 21 ;years ot age. He waa 
inducted into the military- aervice on 7 June 1943. 

8. The oourt was legally oonstituted and had jurisdiction ot the 
person and offense. No errors injuriously affecting the substantial rights 
of accused were committed during the trial. In the opinion of the Board 
ot Review the record ot trial is legally sufficient· to support the findings 
and sentence and to warrant confirmation thereof•. The death penalty ls 
author~zed upon c?nviction of murder in violation of Article of War -s2·• 

. j
J i 

i . Judge Advocate.f ~--1-

•
(On Leave) , Judge Advocate. 

Judge Advocate. 
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1st Ind. 

5 FEB I~War Department, J.A.G.o., · - To the Secretary of War. 

1. Herewith transmitted for the ~otion of the President are the 
reoord of trial and the opinion ot the Boa.rd of Review in the oase of 
Private Andrew H. Berry (39860343), Company D, 1310th Engineer General 
Servioe Regiment. 

2. I oonour 1n the opinion of the Board of Review that the reoord 
of trial is legally sufficient to support the timings and sentence and 
to warrant oonfirmation thereof. In view of the brutal and oaloula.ted· 
nature of the homicide, I reoommend that the sentence of death be con
firmed and carried into execution at a tims and place to be designated 
by• the reviewing authority. 

3. Inclosed are a draf't of a letter for your signature transmitting 
the reoord to th~ President for his action and a form of Executive aotion 
designed to oarry into efteot the recommendation herein.above ma.de, should 
auoh action meet ~th approval. · 

--u.,--- Q. ~ ~- g '" 

}qron C. Cramer, 
Major General, 

3 Inola. The Judge Advocate GellBral. 
Inol.1-Reo~d ot trial. 
Inol.2-Dre.tt of ltr. for 

sig. Seo. ot War. / 

Inol.3-Form of Ex. action. 

(Sentence confirmed but commuted to dishonorable discharge, total 
· forfeitures, and confinement for life. G.C.M.O. 186, 23 Jl.ay 1944) 

- 6 -
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WAR I;>EPAR'XMENT 
Army Servioe Forces, 

In the Office of The Judge Advocate General 
Washington, D.C. 

(23) 
SPJGK 
Cll 246422 2 0 MAY 1944 

UN IT ED ST ATES .) FIELD .ARTILLERY 
). REPIACEMENT TRAINING CENTER 

v. ) 
) Trial by G.C.M., convened at Fort 

Seoond Lieutenant LAWRENCE ) ' Sill., Okla.ho:na, 14 December 1943. 
s. RAPPORT (0-442098)., Field ) Dismissal., total forfeitures, and 
Artillery. ) confinement at hard labor tor one 

) and one~halt (l-1/2) years. 

----..-----------------~-------OPINION of the BOlJID OF REVIEif 
LYON., HILL and ANDR.F:iiS, .Jw.ge Ad-.ooates. 

---------------~--------------
l. The record of trial in the cue of the officer named a.bove baa 

been examined by the Board of Revi.-.r and the Boa.rd submits thil, ita 
opinion,· to The Judge Advocate General. 

2. 'l'h.e a.ceueed ~ tried upon the following Charges and Specifica
tions a 

CHARGE Ia Violation of the 94th .Article of Wa.r. ·• 

Speoifioation 1 a In that Second Lieute?la:llt IAwrenoe s. Rapport,
A.rriv ot the United States, did, at Fort Sill., Oklahoma, on 
or about 25 April 1943, present tor approT&l and payment a 
claim a~t the lllited States, b;r presenting to Lieutenant 
Colonel R. w. Nun, Finance Officer at Fort Sill, Oklahom., 
an officer of the United States duly authorised to approve 
and pay suoh olaima, in the amount ot Three Hundred al'ld 
Thirty-Tiro Dollars ($332.00} for bue pay, aubsiatenoe 
allowance and rental a.llowanoe tor the period from l April 
1943 to 30 April-1945 aa a captain in the third pay period 
having a dependent mother, whioh olai.a was falu and ~&ud• 
ulent in that S.econd Lieutenant lAwrenoe s. P.apport wu not 
a oapta.in in the ~ ot th• United States aild further in 
tba t he had no dependent, and wu then laJown by the said 

·seoond Lieutenant l&wre~e s. Rapport to be talae aDd 
fraudulent. · · · 

Speoitioation 2 a In that Seoolld Lieutenant Lawn:a.oe s. Rapport, 
• • •, did, at Fort Sill, Oklahoma, on or abeut 5 May 1943, 
present for approval and payment, a olaila against the United 
Sta.tea, by· presenting to Lieutenant Colon.el R. w. liuaa, 
Fina.no• Ottioer 11.t ·Fort Sill, Oklahoma, an officer ot the 
lbited Sta'.tea duly authorised to approve and P&.7 such ol&i.lla, 
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in the amount of Three Hundred and Thirty-Three Dolle.rs 
and Forty Cents ($333.40) for ba.ae pay, aubaistenoe allow
a.noe and rental allowance for the period from l May 1943 to 
31 May 1943 a.a a ~aptain ·in the third pay period ha~g a 
dependent mother, which claim w~ false and .fraudulent in 
that Seoon:i Lieutenant Lawrence s. Rapport was not a. captain 
in the Army of the United States and further in that he ha.d 
no dependent, and was then known by the said Secon~ Lieutenant 
Le.wrenoe s. Rapport to be .false and .t'ra.udulent. 

CHA!l.GE II& Violation of the 95th
1 

Article of We.r. 

Specification l & In that Second Lieutenant Lawrence s. Rapport, 
• • •, did, at Fort Sill, Oklahoma, on or about 20 May 1943, 
knowingly, willfully and wrongfully represent himaelf publicly 
to be a captain in the A.rm:;, of the 'lmited States, a recipient 
of the Order of the Purple Heart and a nteran of .foreign 
tneaters of operations &Ild did publicly wear the insignia 
thereof, being in truth and in fact a.lld well knowing himself 
to be wholly unentitled thereto. 

Specification 2& In that Seoolld Lieutenant Lawrence B. Rapport, 
• • •, did, at Borden General Hospital, Chickasha, Oklahom, 

, on or about 23 July 1943, knowingly, willfully and wro:z:igtully 
represent himaelf publicly to be a captain in the~ or the 
lbited States, a recipient of the Order or the Purple Heart 
and a Teteran of foreign theater• ot operations and did publicly 
wear the insignia thereof, being in· truth and in tact and well 
k:nalri:z:ig hi.melt to be wholly lmentitled thereto. 

He pleaded guilty' to and wu town guilty' o.t' all Charges and Specifications. 
lie was 1entenoed to be di1mi1aed the sel'Tioe, to forfeit all pay and allow
ances due or to become due, to pay to the United States a fine of $2,000, 
and to be con.fined at hard labor tor ten years. 1'h.e rev18W'ing authority 
approved only 10 much ot the sentence a.a provided tor disnd.asal, total .for
feitures, and oon.finement at hard labor tor one year and aix months, desig
nated the United States Diaciplina.r7 Barracks, Fbrt Lea.Temrorth, Ea.nsu·, 
aa the place ot con.tinement, and forwarded the record ot trial tor action 
mid.er .lrtiole ot 1far 4.8. 

3•. Summa.ry ot evidence tor the prosecution. 

a. Charge I. 

That a.ocuaed pre1ented TOUohera tor and received the pa:y And allawano~a 
of & captain haTing a dependent mother when he wu enlitled neither to .~ 
pq ot that rank: nor the extra dependency allaw-anoe, wu oonolua1vel7 proved 
'b7 the tHt~ ot witneaaes who worlcecl in the 11na.noe otfioe at Fort Sill,·. . 
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by oopiea ot the -.ouchera and acoompanyi.ng attida.vit• ot dependency, and 
b7 a certificate oonoerning aoouaed' • m.111tary ram: and h11tory f'roa The 
Adjutant General. The certificate •hawed that aoouaed wu a.ppointed. a 
aeoond lieutenant in.the Anzv of the tkJ.ited Sta.tea on 9 lfaroh li'2, 
a.coepted the appointment 12 :Ma.roll 1942, entered upon e.otiTe duty' on 28 
March 1942, and •u still a second lieutenant u of 8 Jl'ovelllber 1943, whioh 
lut date wu aubHquent· to that of all ottenaea coa:dtted 'by hi.a {R. 9J 
Proa. Ex. 2 ). . · 

The testimoey of Mr. J.wron Smith, Kr. Coban J•. Jliller and Mra. E.,._ 
Bell m.ghtill, ciTiliana, ot I.awton, Oklahoma, the employwes in the 
Fina.uoe otfioe, together with the -.ouohen am e.f'tidavit• themeehea, 
showed that aometime late in April or early in Jlay of 1943 aoouaed presented 
to Mr. Smith vouohera tor the pay and all01QU1oea of a. captain tor tlw month 
ot April, atta.ohing to the TOuoher &n a.t'.fida.Tit oonoer:ning hia' mother'• 
dependency upon him. tor aupport. The- voucher ~ already' been tilled in 
and the dependeno7 at.fida.Tit :made out by acouaed. Minor oorreoUon.1 1n 
dates a.nd the designation ot the payee of the cheolcs were mad• b;y aoou.ed. 
at Smith'• direction. llhile Smith did not deaoribe the oirc\DUtanoH • 
aurrounding the preaenta.tion b;y aoouaed of the olaiJa tor p,q and all•
a.nc~a, and the dependency a.llon.noe tor Ma.7 ot 1943, he stated that aoowted 
claimed pay as a captain for "both April and Jlay•, and that he lwlped ao
ous ed only on the one occuion; and onl7 on the TOuohe_r• tor the IIOlltlw 
ot April and ~ (R. 35-37J. Proa. h. 6!,)• · 

The two vouchers were identioa.l except tor ainor ftriaticma in uaounta,. 
due to the ditterenoe in the length of the montha. In each of thea aoomed 
claimed $200 tor ba.u 'f!'l,.y, t90 for quarter•, am 142 aDd $4S.40, rHpectiNly, 
tor .subsiatenoe. The dependeZ107 at.tid&Tita ...re likeaiH· ahdlar except 
for the dates. · In both the Tpuohera am a1'ttd&Tita aocuaecl referred to hia
aelt a.a •oaptaJ.n•. In the lat\er he atated tha.t ·hi, mc1tber wu Freda 
Savage Rapport ot Chicagey that '.(:he ~t required tor her reuonabl• aDd 
proper living expenses wu 'trc,m ;11.50 to *200 per :month, that her total groa• 
inooma from &11 aourcea other' than aocueed' • OOJltributiou had not •xoeecled. 
$360 per yea.r, and that during the iaontha ot ,jpril ud liq lie had oontribuhd , 
to her aupport the aua ot tiso per JIOJ:lth (Prea. B:c~ 8a). · · 

lfr~ Miller tHtitiecl tlla'.I, Proaeoution'a Exhibit 6a con.dated ot photo- · 
atatio copies· of the J.pril and liq -.ouohera t.Jld attida.Tit• aubmitte4 by 
aoouaed tor pa.yment, and that the tinanoe otfioer at Fort Sill a.uthorbed 
to appron olaima tor pay and allowanoes WU Lieutenant Colonel R. W'. Jl'Uaa, 
Finance Depa.rtment (R. 28-30). Jira. m.ghtill teatitied, .and the' i-eoorda 
ahowed, that oheolc No. Z92,"8j, in the tJDOunt ot $3S2, and check :lo. 
397,443, in the amount ot $33Z.4-0. were issued to the Mero~ile lla.tiom.l 
Bank. Chicago, lllinoia, tor depolit to the credit ot aooused, in t~ 110ntba 
ot .lpril and Mq. respectively. lfl-1. m.ghf'ill. a.lso stated that a Treuury 
statement in her ·ouatody- shOW'ed. that both cheokl ha.d been paid (R. i3,UJ 
Proa. Ex. 6a). · 

, 
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2: Charge II. 

Evidence oonoerning aocused's representations publicly that he was 
a captain, his wearing unauthorized ribbons and deoorations, and the events 
which led up to the oommission of these offenses, wu offered through the 
depositions of Sergeant Norbert J. Erhart, and Lieutenant Colonel Sydney 
V. Kibby~ both of the Station Medical Section, 158oth Service '!hit, Camp 
C8ll1Pbell, Kentucky, by a.n affidavit of Captain Clifton G. Burke, Field 
Artillery Officers Replaoem3nt Pool, Fort Sill, and by the testimony of 
Second IJ.eutenant Robert J. Flkejs, Field Artillery Replacement Training 
Center, Fort Sill, of Captain Elton C. Hefley, Air Corpa,.38th Air Base, 
Will Rogers Field, Oklahoma City, and of Colonel William Henry Gardrn and 
Captain Lee D. van Antwerp, Medical Corps, Borden General Hospital, 
Chickasha, Oklahoma. 

Sergeant Erhart stated that accused was admitted to the Station Hospital 
at Camp Campbell, Kentucky, where Erhart wa..s admitting clerk, on 16 February 
and on 4 March 1943. Erhart was present on both occµions and made the 
entries upon clinical records from information supplied by accused in 
response to witness' questions. Asked his ra.nlc, accused gave that of f'irst 
lieutenant on the first occasion, and of captain on the second. Accused 
was later transferred as a captain to Nichols General Hospital, Louisville, 
Kentucky, by Special Orders of 24 and 25 March 1943, which were issued 
upon the basia of the information supplied by· accused upon his entrance 
into the hospital. IJ.eutenant Colonel Kibby, the commanding offioer of 
the hospital, corroborated Sergeant Erhart 'a testimony in every substan-
tial particular, stating also that he had requested accused's transfer to 
Nichols General Hospital as a captain based upon his rank e.s obtained from 
the forms filled out when accused was admitted, and that no other l.Awrenoe 
S. Rapport was a. patient there du:-ing February and March, 1943 (R. 24; 
Pros. Ex:. 4 (Exa. A,B,C,D,E)J Pros. Ex. 5(Exs.A,B)). 

(1) Specification 1, Charge II. 

Though it is not shown by the record, it appears that accused 
0

was 
subsequently transferred to the Field Artillery Officers' Replacement 
Pool, Field Artillery Replacement Training Center, Fort Sill, Oklahoma., 
am that while there he entered the Station Hospi ta.l. On or about 20 
Ml.y 1943, accused, Captain Burke, Lieutenant Fikejs and "Lieutenants 
Defeori and Balder" went on pa.s~es to .Harley's Cafe, in IAwton, Oklahoma, 
for dinner. Accused had previously worn captain's bars and several service 
ribbons and had told Captain Burke that he had been promoted to a captaincy 
on the field of battle in the Tunisian campaign. While in the cafe accused . 
removed the Tunisian Campaign, Purple Heart, and other ribbons which he 
was wearing. The group went later with some A.raw nurses to a nearby dance 
pavillion. There accused called attention to his ribbons, had one of the 
nurses pin them on for him, and continued to wear them at the dance. Lieu
tenant Fike_js testified that upon another occasion he~ referred to two 
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brome lt&re on one or aocuaed'• ribbona, and tha.t aooused had "volun
teered the information that one ot thoee (1tar1) repreaented tho Libyan 
oampaign and one ot them. represented the rwu'.aian cuipaign" {R. 10, 
ll-l3J Proa. Elc. 3a). . · 

(2) Specification 2, Charge II. 

Colonel Garden teetitied tba.t aoouaed·wae - patient at Borden General 
Hospital during July am part ct .Aligu,t 1943. From the teatime~ ot 
Colon~l Garden, Captain &tley, and Captain van Antwerp; it ia clear 
that aoouaed'a orders from Fort Sill deligm.ted hi• rank aa captain, that -
he wore the insignia ot hi.a rank in and about the ottioera' olub and the . 
hospital, and that he alao ~ore ribbon.I of the •rican Theater, the 
.Atrioan %heater, and the Purple Heart, alld pouibly other ribbom. rue 
took plaoe through al.moat all the month ot July, &lld all witn.eaHa testi
fied to the apecitio oooaaion on or about 23 July 19~3, the date alleged 
in the Specitioation {R. 16-lT,19,20,22,23). Colonel Garden teatitied 
that upon another oocaaion accuaed wu in hia {wi tne11') office, that he 
asked aoowsed how it happened that he wu naring captain's bara, and · 
that acouaed told him that he had been promoted to a tirat lieutenanoy 

. at Camp' Campbell and tQ a c_e.pt&in07 at Nichols General Hospital. Witneaa 
uked aoouHd where he had o~ned the Purple ~artJ he did not reoall 
accused's amwer,. except that aocuaed did not s~ that he had been wol,1Dded 
in battle (R. 23,2'). · 

•It wu stipulated that acou.aed wu in the milita.r,y eervioe ot the 
United States at the time ot the trial and at all tiJllea 111.terial in thia 
case {R. 9J Pros. Ex. 1). The certificate ot The .Adjutant General oon- · 

• oerning aoouaed's military history showed that hia entire service had 
been within the continental limits· ot the United Sta.tee alld that he had 
been awarded no decon.tiona (R. 9J Pros. Ex. 2). 

Lieutenant Colonel Edgar F. "Jdoegle, Field Artillery, testified that 
he wu the inspector at Fort Sill, was a.oquainted with accused, and ha.d 
made an inTeatigation ot the oa.se as investigating otf':l.oer on 20 September 
1943 {R. 39). An examination ot his te1timon;y shon th&t he tul17 ap
priaed accused ot hia rights to testify or rema.in silent (R. 39). Wit
neu aaid that acoused told him that he had entered the J..rq_ about March 
1942, ha.d been uaigned. aa a aeoond lieutenant to a training pool at Fort 
Sill, then to school, then 'bJ the 3rd Field .Artillery at Fort Riley, 
Iranaaa,. aIJd then to the 60th Armored Battalion at Camp J.. P. Hill, Virginia 
(R. 40). . 

Lieutenant Colonel Yoegle atated tha:t he had uJced aocuaed whether 
he had aened overoea.a, and that accused said he ha.d not (R. 40.tl). Ht 
asked accused what wu. his rank during the entire ti.Ja he had been in the 
~. am aocuaed replied that he had been a aeoond lieutenant but that 
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he had worn the insignia of a first lieutenant a.nd a captain (R.41). 
i'iitness questioned accused concerning his mother's dependency upon him 
and his support of her, and accused ste..ted that he did not support his 
mother, but that he.had put in "the Vt>uoher" stating that he did (R.41). 
Witness asked accused whether he had worn decorations or military ribboIIS, 
and accused stated that he had without authorization worn the Purple 
Heart and Foreign Theater ribbons (R. 41). Accused also told witness 
that he had signed pay Vt>uchers for pay to which he was not entitled, 
and had drawn the pay of a captain for the months of April a.nd May 1943 
(R. 42,43). 

Evidence for the defense. 

Accused's father, David M. Rapport, testified in his son's behalf. 
Witness stated that he was 58 years of age and the president of a large 
manufacturing plant in Chicago, which manufactured rollers for the print
ing industry, and which employed approximately 200 people. He stated 
that he had an annual income of between ~25,000 and i30,000, and told 
haw he had reached his success after an orphaned a.nd impoverished child
hood. His own early hardships had led him to resolve that he would take 
care of his family in a "most proper manner". He never deprived his son 
of anything within his means, and though accused had never done anything 
"any more than any young man would do tha.t don't cause arr:, great trouble".. 
he felt that at times he had "spared the rod when /Jt,J might have used 
it". When accused was commissioned, the father gave him a $1000 Buick 
automobile and opened charge accounts for him in various S1.lJIIS up to $500. 
Witness stated th,_at accused had needed only to write home for money in 
order to get it (R. 58-62). • 

Accused's counsel specifically disclaimed insanity as a defense, 
and admitted the commission by accused of the acts charged (R. 43). The 
only other witness for accused was Major Jesse O. Arnold .. Medical Corps, 
psychiatrist to the Field Artillery Replacement Training Center at Fort 
Sill. who testified as an expert witness. He stated that amont his duties 
at the center were the maintenance of a psychiatric consultation service, 
and the interviewing, treatment and help in the disposition of the milite.ry 
personnel at the post (R. 45,46). Major Arnold had given accused a routine 
psychiatric examination and had taken a comprehensive personal histocy of 
accused's background .. including family and educational factors. Most of 
his infonnation was received from accused (R. 47,53). 

1Embers of accused's family had exhibited traits and had suffered 
from such ailments that witness oonohJded "that here is a family born 
to nervous disturbance" (R. 47). Real nerwus di-sorders are not hereditary, 
"but personality types, • • • are 11 

, and "emotional instability certainly 
is passed on from one generation to another" (R. 55 .. 56). Accused's boy
hood, young manhood, and Army history showed an emotional instability. 
He had not been able to retain friends, or to remain long engaged in one 
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oourte ot aoUc!i (R. 48,49,61). Hi.• «motiou.l inata.bilityevidenoed it- · 
aelt in ~ld but nenrtheleH exoeuive" deviatiollS lrorff- the norual ran~ 
ot rea.otiona, ·f.Dd not &1'"11' in a mami,er :which aoouaed miglzt have expected 
to be benetioial to hia interHta. He exhibited undue anger when in
formed ~ w1:t:r:1ea, tba.t hill hmily' knew ot his preaent ditriouUiea, yet 
.._. bouttu.l about his aooompliahm9Zlta a.nd abilities. There were period• 
when a audclen burst ·ot emotion would take oontrol ot hia be.ha.nor (R. 49, 
50,61). !his ahowed •an 1D&b111ty to met the situation he .is tao1ng• 
(R. 49 ). 

Major .Arnold stated unequi'TOO&l.17 tha.t aoouaed wu able to distinguiah 
between right and wrong (R. 49,62). Questioned whether aocuaed kne1I' he 
'WU doi.J:Jg wrong at certain tiilta, witneaa replied, •1 th1nlc Jll&XIJ' timaa, 
yea•, but that a •payohopathio peraon&li1.7 oapa.ble ot acting reaota 10 
quiokq tha.t he probabl7 n.enr thinka the _thing• to the extent ot all 
it. oouequenoea (R. 62 ).

.• 
_ . · 

1'he nuona auigned by- MILjor .Arnald tor· acouaed'• auum.ng the rank 
ot captain, his wearing ot unauthorized deoorat1ona, am hia preaem;ation 
ot ~se pa7 Touolwra, including th,· olabl tor additional depend.enc,- allOlf
ancea, were "hi•· more~r-leaa lite-long teellngs ot 1naeour1ty • • • 
fip{J interiorit;y, and part of a paychopa.thio ettort to u.ke up tor ~t 
defioienc7, nalcneu or inadequaoy•J also as a meana ot obtah>1ng ad.di• 
tiona.l mone7 iJI order 'bo ba.n a ready- tl.s:nr ot money with which to enter-· 
ta.in his tellw offloera, whose triend1hip he was attempting to bU1', in 
order •to be a big •hot in' tm presence ot a feelillg ot lnteriority•, 
and in order to mu:• a tora of aooial life t~ hilllaelf (R. 63,64,65). 

Major Arnold'• diagnosis ot accuaod. wu "hthologio inferiority, 
ma.niteated by- mild but nenrthebH es.:oeaaive .tonna ot emotion. s,mptou 
ot neurotic tension•, and ·~thologioal lying f:e:ail laok of adult aeue 
ot responsibility• (R. 49,50). fhe latter is not a· plych!atrio term 
(R. 50). 

The defense also introd\loed a.• it, Exhibit A a receipt tl'Olll the 
Finance Office. l'lhich showed the l"e~t to _that otf'ice 1n two aeparate 
installments of all overpe.yment• to aoouaed u a :result ot talH pa7 aild 
a.l101rance vouchers presented b7 him trom the beginning ot hia naaquer.ading 
(R. 57.64J Det. Ex• .&.). ~on explanation to hi.a ill open oourt ot hia 
rights to testify or to rem&in silent, accuaed elected to remain silent 
(R. 63). 

4. The elements ot all ~tenses charged were proved be~ an;y
doubt by the evidence, by accused'• admiuicna to the ilff'eatigating 
otticer, alld by the pleae ot guilty. Counael tor accused specitically 
stated that the question of accused'• mental reapondbility tor hl:,• a.ota, 
wu not in·iaaue, and there is nothing in the record to indicate that accused 
was insane. 1"he Board of Review holds tha.t under such circumatanoea the 
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court was undet no duty to make further inquiry into accused's mental 
condition or responsibility. aDd further holds that the record of trial 
is legally sufficient to sustain the findings and the aentence in all 
respects. 

6. It does not appear with exactitude that the vouchers were presented 
for.payment on the 'dates specified. but this failure of proof we.a cured by 
the pleas of guilty. Likewise. the prosecution failed to S'hovr by affirm
ative evidence that accused's motherwa.a not in fact dependent upon him, 
but accused's statements to Lieutenant Colonel Moegle. his pleas of guilty. 
and his father's testimoi:zy- concerning his 01'n annual income. supply these 
elements of the proof. No substa.ntial error oocurred prejudicial to ac-· 
cuaed's rights. 

The Board of Review is of the opinion that accused's oonduot in 
wearing the insignia of rank and decorati-ona to which he was not entitled 
was clearly violative of Article of War 95. While it ha.a been held in 
CM 233900. Baker, that insi-gnia speak for thellll$elvea and that no oral 
misrepresentation is neoessary. the ,vidence in this case shows that ao-

. cused on at least one occasion publicly and. pointedly oalled attention 
to the decorations he had usumed to wear. and that be at other tiJDBs 
volunteered falae information when questioned ooncerning them. He used 
the insignia of the higher rank as part of a conceived plan for sooial 

, aggrandizement and for obtaining for himself additional. funds whereby he 
carried on the aggrandizement. For.an officer to wear such decoratiol'lB 
as the Purple Heart in time of war. when he is not entitled thereto. stainpa 
hilll as totally laoking in th~ elements of the integrity &Id military social 
consciowsness expected of the holder of a commission. It is not important 
that the Specifications of ·charge II did not allege that aocuaed intended 
to deceive. The clear showing in the evidence of the circUlllStancea under 
whioh the acts took place, together with ~ccuaed's pleas of guilty. euppl7 
any lacking technical nice\.i.ea of pleading. _ 

7. Consideration'has been giTtftl to oral arguments offered and a. 
brief presented by Herbert, J. Friedman. Esq.• of the Chicago bar. oivilian 
counsel retained by aocu.aed. in a heiring before the Board of Review on 
16 :March 1944. 

8. War Department records show that a.ocuaed is 20-4/12 years of age 
aXld single. He spent five years at Culver Military AoadeJJW'• graduating · 
in 1939. and attended Armour ~titute of Technology for three years. 
majoring in chemical engineering. He was appointed a second lieutenant 
in the Army of the United States on 9 March 1942. without pr~vious mili
tary service. accepted the appointment 12 March 1942, and entered upon 
active duty 28 March 1942. 

- 8 -
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9. The court was legally constituted and had jurisdiction of the 
person aixl subject matter. No 'error• injuriously atteoting the substan
tia.1 rights ot aoouaed were committed during the tria.1. In the opinion 
of tho· Board ot Rerl811' the record ot trial is legally sufficient to 
aupport the findings of guilty and the sentence as approved b;y the renew
ing authority and to warrant oontirmation thereof'. Dismissal 1a mandatory · 
upon conviction of violation ot Article of War 95. and authori~ed upon 
conviction of violation of Al-ticle of War 94. 

Judge Advocate. 

- 9 -



(32) 

1st Ind. 

w~ Department. J.A.G.o.~ 6 · JUN 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial end the opinion of the Boa.rd of Review in the ease of 
Second Lieutenant I.e.wrence s. Rapport·(0-442098), Field Artillery. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally·suf'ficient to support the findings of guilty and the 
sentence as approved by tha• reviewing E!,.Uthcrity, and to warrant confirma-

• tion thereof. I recommend that the sentence as approved by the reviewing 
authority be confirmed, that' the forfeit'ures be remitted, that the sen
tence as th113 modified be carried into execution, and that the United 
States Disciplinary Barracks, Fbrt Lea..vemvorth, Kansas, be designated as 
the place of confinement. 

3. Consideration has been given to an oral argument and to a written 
brief, ma.de before and filed with &a.rd of Review Number 2 on 16 March 
1944, by Harbert J. Friedman, Esq., of the Chicago Bar, accused's 6ivilian 
counsel. Consideration has also been given to a Report of Special Psychia
tric and Psychological. Examinat.ions to which accused was subjected by 
Robert P. Knight, M.D., psychiatrist, and David Rapaport, Ph.D., psychologist, 
both of the Menninger Clinic, Topeka. Kansas, on 24 and 25 February 1944, 
which report was filed with Board of Review Number 2 by Mr• .Friedman on 
16 March 1944. Finally, coIUJideration has been given to a report of the 
Proceedings of a Board of Medical Officers of Borden General Hospital,· 
Chickasha, Oklahoma,_ held 10 May 1944, after an examination of accused. 

4. The issue of accused's sanity was not raised during trial, and 
was, in fact, specifica~ly disclaimed a.a a defense by his military counsel. 
It was, however, raised by Mr. Friedman in his argument and brief, and in 
the report of the examination conducted by the psychiatrist and psychologist 
of the, Menninger Clinic, who concluded that although accused knew right · 
from wrong in the usual sense, he was unable to adhere to the right because 
of a "severe personality disorder", and of "strong impulsiveness and • • • 
povertiJ of jw.gment11 

• ·• The. Board of Medical Officers at Borden Gener.al 
Hospital {which was convened at the instance of inis office) concluded that 
aocus-ed's condition was that of "constitutional psychopathio state, inad
equate personality", and that he was· able to adhere to the right and refrain 
from doing wrong at the time of the commission of his offenses, at the time 
of his trial, and- at the time of his examination. I believe that accused 
is sltne and legally responsible for his acts. 

5. Inclosed are a draft of a letter for your signature tra.nsmitting 
the record to the President for his action and a form of Executive action 
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. . 
designed to oa.rry into effect the noomenda.tion hereinabove made, ehould 
such aotion meet with approval. ,. 

~ Q..~~-·'--' 
· 11,yron c. Cramer, · · · 

Major General .. 
The Judge Adwoate General. 

6. Inola. 
In.cl.1-Reoord of trial•. 

.Inol.2-Draf't; of ltr. tor sig. Seo. of War~ 
Inol.3-Form of EE. aotiori. 
Inol~4-Br1et·tiled by Herbert J. Friedman. 
Inol.5~Report of Sp. Pay. exam. by Menninger 

Clinic, 24 and 25 Feb. 1944. 
Inol.6-Report of Bd. of Med. ott. ot Borden 

· Gen. Hoe. · · 

, (Sentence as approved "tlf" reviewing authority-·confimed tut i'or.feitures 
reiiltted and corii'inement reduced to one year.~· G.C.ll.O. 41.8,
Z7 JulT 1944) . . . 
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11'AR IEP.A.RMNT 

J.r-11.v Service Forces 
In the O.tfice ot The Judge .AdVoc ate General 

Wasl:i1~ton, D.c. 

SPJGN 
Cli ~7 

1 1 rEB 1944, 
) ANTI.AIRCRAFT .Am'ILt.mI 

UNITED S_TATES ) TRAINING cm:m 
) 

v. 

Second Li.en tenant RCl3ERT I. 
WEISBART (0-10.50.50.5), Coast 
.Art:l.llery Co.tpS• 

) 

l 
) 

Tr.f.al by G.C.Jl., convened at 
Camp Stewart, ~orgia, 12 Novem
ber 1943. Dismissal, total tor
.teitures and confi.llement for one 

(1) year • 

OPDIION ot the E()ARD OF REVIEW' 
LUSCOJ.18., SIE.Eff:a and GOWEN I Judge Advocates 

1. The record of trial 1n the case o.t the ottic"'r named above 
has been exam:! ned by" the Board ot Review am the Board sttbmits this, 
its opinion., to The Judge .Advocate General. 

2. The accused ns tried upon the .toll.owing Charge and Specif'i
cati.ona 

CHARGBi Violation o.t the 93rd Art:1.cb of lrar. 

Specifi.cat.i.on: In that Second Lieutenant Robert I. 
W'eisbart, CAD, 440th Antiaircraft Artillery Auto
matic Weapons Battalion, Blackstone, A.rar:f .Air 
Field, m.ackstone, Virg:1.nia, did at Camp Ibis, 
Cali.tomia, during 1;he xoonths ot June, J~, and 
At1gUst, 1943, teloniousl,y eni,ezzle by .fraudulentl.7 
converting to his own use one thousand four hun
dred fifty-two dollars and three cents ($1.452.03), 
lawful money of the United States, the properey- of 
the 440th Antiaircraft Artillezy Automatic Weapons 
Battalion Post Exchange entrusted to him as Officer 
ot the said Post Exchange. 
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He pleaded not guilty to and 'ti""&S found guilty of the Charge and Spec1.ti
cation1 substituting in the Specification the words and .figures •one 

·thousand !our1 hundred twenty-eight dollars and three cents($1.42.8.03)• 
for the words an:l figures 11one thousaoo !'our hundred .fifty-two dollars 
and three cents ($1452.03)•. He was 3~tenced to be dimaiased the 
service, to f'or.tei. t all pay and allowances due or to· become due, and 
to be con.fined at hard labor, at such place as the revierl?Jg_ authorit7 
might direct, for one year. The reT.i.elrl.ng authority approved the sen-

. tence and forwarded the. record of trial .tor action under Article o.t War 
42. 

:,. The e'Vidence !or the prosecution shows that during the months·, 
of' June, Ju)J and August 1943, the organisation to which the accused 
belonged, the 440th .Antiaircraft Artlllei7 .A.u!.omatic Weapons Battalion, 
was stationed in the Desert Training CECter at Camp Ibis, Cali.tornia. 
During this period the accused was the officer in charge of the 440th 
.Antiaircraft Artille:cy .A.ut.omatic Weapons Battalion Post El:change, which 
was operated u a branch or unit of the Desert Training Center Exchange. 
Near the end or Sept.ember 1943, approximately one month after the 440th 
.Antiaircraft .A.rtillery .A.ut.omatic Weapons Battalion had remOTed .from the 
Desert Training Center to Can;> Pickett, Virginia, the commanding o!'ticer 
o.t the 440th .Antiaircraft Artilleiy Automatic Weapons Battalion received 
a letter from the Desert TrainiDg Center Exchange O!ficer requesting that 
a board o! officers be appointed to make an informal. 'investigation as to 
1l'ey' the shortage, which had been reported 1n the sales accountability 
statenent of the unit post exchange f'or the i:wnth of' August, existed. 
~n cilled upon !'or an explanation of the reported shortage the ac
cused first attributed it to the failure of his unit post exchange to 
receive the merchandise covered b7 three specific vouchers charged to 
the unit in a total aiwunt approJd.mately equal to the amount of the re
ported shortage. This explanation Yas wholly f'alse1 becsuse when copies 
of' the wuchers were produced by the Desert Trailling Center Excbange, 
they bore evidence of' having been receipted tor by the accused and the 
accused admitted that the mrchandise called tor by the TOucher• had 
been duly received. No copies o£ these three vouchers were ever found 
among the accused's records. The accused "destroyed all o! bis recorda 
except very !'er'. The com.anding officer of the 440th .Antiaircra!t 
Artillery Automatic Weapo:Q.S Battalion testified, in part, u .tbllars1 

"***I bad the S-2 helping the Post Exchange Of
ficer to try to locate where his trouble was, and 
he· nnt over all o! his accounts and everything, 
and .tinally they couldn't get anywhere; so I took 
the accounts n:trse.lf', and I noticed that in the 
statament for the month of .August I there waa aet 

/ 

/ 
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up the inTentory as of the 2t.th of July, and · 
the, sub sequent two or three days there was cash 
on hand some $2,000, and there 1ras only $784 
depo s1ted, and that' s the thing that struck me . 
right off, and I couldn't understand wlzy' he should 
have that mch money in his exchange and not make 
any deposits. So I told him to try to rack bis 
mind to t:ey to remanber what he did with this, 
and I even went so far as to have him go over 
and talk to his RabbiJ inasmuch as he belonged 
to the Jewish faith, because he kept on getting 
more ,and more depressed, and I gave him every 
opportunity in the ,ro rld. Finally, I 1mnt over 
to see the Judge Advocate 1n Camp Picle tt and 
couldn't get an;ywhere, and that evening, there 
was still no way to e:x:p]a in why there was so 
much money on hand that wasn't deposited, and 
he said, ''Well, I: guess I •ve stalled all along', 
or something to that effect, and he said, •r 
took the money'" (R. 7-ll, 13, 18)~ 

The evidence for the prosecutton further shows that on 
8 October 1943, the accused, in the pt'esence of four other officers, 
signed, under oath, a confession (Ex. P-3), reading as follows: 

,· 
"The .following statement is made by me 'Without 
duress and coercion. The money ($1452.0J) that 
was short in the Post Ex:change for the month of 
August was taken by me and lost gani:>ling in the 
battali'on over a period of 2 months - July to 
August. The above statement was made under oath". 

Such con!es'sion was not made under any pressure, but on the contrary 
was voluntarily made. Be.fore the confession was written out and signed 
b,- the accused -(a) his rights under Article of War 24 were .fully ex
plained to him, (b) he was warned that acything he might say would or 
might be used against him, (c) he received no threats of any kind and 
(d) was given no promise 0£ leniency or other benefit. Subsequent'.cy' 
to the signing of the confession it was discovered that the accused 
was entitled to credit £or one voucher in the am:>unt of $24, which 
had been overlooked and which had the, er.fact of reducing the 
reported shortage to $1428.0J. 'Ihe inventorying·officers, whose 
duty it was to check the merchandise and the cash on hand in the 
unit post exchange once each month, made only spot checks of mer
chandise and bottles, and no check at all of the cash, simp'.cy' 
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tald.ng the accused's word as to the a.mount of cash on hand. A.f'ter the 
inventorying officer for the month of Ju'.cy had prepared and certified 

..the unit exchange's inventory as ot 28 July 1943 (Ex. P-4), showing 
cash on hand in the a:roount of $1565.72, the cash item was changed, by 
~terllneation, to read 11$21 065.72", an increase of an even $500. The 
explanation o£ the change, as noted on tba inventor;r, was as .follows: 
•As changed by letter att.• The letter referred to was a letter or 
certificate, dated 2 August 1943, (Ex. P-5), si.gned by the accused and 
simply certifying that the inventory nis incorrect" and that t.he "cash 
on hand should be $2,065.72" (R. l?, 19-20, 22, 26, 28, 31,_ 65; 68-69). 

It was stipulated by the prosecution and the defense that 
Exbibi t P-l, an accountabili\T statement or the Desert Training Center . 
Exchange covering the operations o! the unit post exchange tor the 
month ot A.ug\tet 1943:, accurately represimts the items that appeared 
on the original vouchers, and that the item shown on page 3 as short 
in the anx>unt of $1428.03 accurately represents what the accounts of 
the Desert Training Center Exclwlge show as being short for the unit 
post exchange, and that the amount shown on page l as being •on hand• 
of $2065.72 was not counted and the aecurac;r of that itEm was not 
stipulated (R. 6). 

4. Major Edmund L. Kaeld.Ds testifi.ed for the defense that from 
personal experience he was familiar with the problems of operating 
post e:xc~es in the Desert Tra:iniDg Center; that there is more than 
an average loss for the post exchanges in the D9sert Training Center, 
much or llhich is due to unreturned bottles, melted ice cream and 
melted candy; that he had thoroughly checked the unit post ucha.nge•s 
inventory tor the month of August; that the inventorying officer for 
the month of August was •pretty slipshod•; and that he· had •no faith 
in the i.nventor.r at all"• Major lleeld.ns' testimocy dealt mainly nth 
the possibility of bottle loases due to the failure of the unit post 
exchange to reoeive credit on all returned bottles, and he acimitted · 
that for the m:>nth 0£ A.uguat the unit· exchange delivered to the Center 
Exchange· a larger nuni>e:r of empty bottles ~ the nwnber of 1'ull 
bottles it llithdrell' from the Center Exchange (R. 33, 35-36, 50-51). 

Private Samuel V. lLcintosh testified tor the defense ~t a 
wreck WJlS had 11:1.th the unit, post exchange truck and that "a little 
candy and cookies and rigarettes• were·lost (R. 40-41). 

llrs. Dorothy Richman, sister of the accused testified for 
the defense that the ac~ed had had no managerial experience prior 
to goipg into the Anq (R. 42). . 
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ll.rs. ~a Weisbart, ld..fe of the accused, testified ;tor the 
defense that the accwsed had had no managerial. or administrative ex
perience and ·that she and her husband have a joint checking account, 
and that the re have been no deposits in the account in excess ot the 
accused's pay, and that ha has given her no other money or gi.fts that 
do not reflect a corresponding debit to that account (R. 43, 64). 

Several character witnesses testified that the accused's 
reputation is good. 

5. After his rights with respect to testi.r,ing, making an unsworn 
statement and remaining silent were fully explained to him., by the 
court, the accused elected to remain silent. 

6. The Specification alleges that the accused did, during the 
_ months of June, July -and August 1943, feloniously embezzle $1452.0.3, 

the propat'ty- of the 44oth .Anti.aircraft Artillery Automatic. Weapons 
Battalion Post Exchange, entrusted to him as the Officer of said 
Post Exchange. 

The Manual for Courts-Martial states that: 

"Embezzlement is the fraudulent appropriation 
of property by a person to whom it has been in
trust,ed or into whose bands it has law-.f'ully come 
(Moore v. u.s•., 16o U.S. 268). 

"The gist of the offense is a breach of trust. 
The trust is one arising from some fiduciary- re
l.a.ti onship existing between the owner an::l the person 
converting the property, and springing from an 
agreement., expressed or implied, or arising by 
operation of law. The offense exists only ..tiere 
the property has been taken or received by: virtue 
of such rel.attonsbip11 (par. 149h, Jl.C.ll • ., 1928). 

The evidence clearly shows that du.ring the months of June, 
July and .A.ugust 1943., the accused was the o!'.ficer of his organization's 
post exchange; that as such he was E11trusted with the :.tunds of the post 
.exchange; and that the accounts of the post exchange for the month of 

'.~1ugust showed a shortage of .$1428.0.3. The principal item of evidence 
cormeeting the accused T.i. th the offense alleged is his confession 
that the money that was short in the post exchange for the mnth of 
August ttwas taken by me and lost gambling in the battalion over a period 
of 2 ·m::>nths - July and August". · 



(40) 

To be acbissible in evidence a confession must have been 
freely and voluntarily made. Controlling authority provides: 

"A confession is an ackncmledgment of guilt~. 
In view o.f the peculiar conditions in which ac
cused persons are often placed lvhen ma.zd.ng con

.-S,' fessions, evidence of confessions is in general 
to be received with caution. Where, however, a 
confession is explicit and deliberate as ,well 
as voluntary * * * it is indeed one of the 
strongest forms of proof. known to the law" 
(par. ~ M.C.ll., 1928). 

The evidence shows that the confession, in the instant case, was 
written out, signed and :,worn to by the accused in the presence of 
£our fellow officers, and their testimony is conclusive to the e!'f'ect 
that at the time o.f' signing the confession the accused was not acting _ 

'under duress, coercion or pressure and that before the signing of the 
confession the accll8ed (a) was fully adnsed as to his rlghts under 
Article of War 24, (b) was advised that aeything that he might 1q 
would or might be used against him, (c) was not threatened in any 
way, and (d) was given no promise 0£ leniency or other benefit. 
The Board is of the opinion that the evidence is ample to support the 
conclusion that the confession was freely·aIXi Toluntarily made. 

I , 

Controlling authority further provides: 

•An accused can not be convicted legally upon his 
unsupported confession. A court mq not consider 
the confession of an accused as evidence ·agauist him 
unless there be in the record other evidence, either 
direct or circumstantial, that the offense charged 
bas probably been com:nitted,; in other 1110rds, there 
must be evidence of the corpus delicti other than 
the _confession itself.*** This evidence of the 
corpus delicti need not be sufficient of itself' to 
convince beyond a reasonable doubt that the o!i'ense 
charged bas been comnitted, or to cover every ele
ment oi' the charge, or to connect the &cCllSed with 
the offense.·* * * In a case of alleged larceey 
or in-a case of alleged unlawful sale evidence 
that the property in question was missing under 
circumstances indicating in the fl.rat case that 
it ..as probably stolen, and in the second case that 
it was probably unlawfully sold, 'would be a compliance
with the rule• (par. lll+A, M.C.M. 1 1928). 
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It was contended on behalf of the defense 'that there was an 
absence of sufficient corroborative evidence to warrant admission 0£ 
the confession, and, 1n particular, that the· stipulation, that Exhibit 
P-l accurately re.fleeted the shortage of the unit post exchange in the 
accounts of the Desert Training Center Exchange .as 8JIX>unting to $1428.0.3, 
was in and of itself' insufficient corroborative evidence, because_. as 
contended by the defense, there was no proof th.at such shortage might 
not have existed since prior to the time the accused became the unit 
post exchange officer. As to this, while the evidence adduced by both 
the prosecution and the defense tended to show that the accounts of 
the unit post exchange were kept in a loose manner and that the in
ventorying officers who made the month!J' inventories for the months 
of June, July and .A.uguat ma.de only spot checks of the merchandise 
and no count 'Whatever of the cash on hand, it is reasonable to infer 
that when the accused first assumed the duties of unit post exchange 
o.f.ficer he bad a su.fficl.ent check made to satisfy himself that the 
accounts were reasonably 1n balance•
• 

Even if it be assumed, however, that the stipulation as to 
the shortage in the accounts is not 1n and of itself' sufficient 
co?Toborative evidence, there are at least three other items o:f evi
dence in the record which, although circumstantial only, may be relied 
upon as having corroborative value. They are the follolfiilg: (1) the 
evidence that, when the accused was first con:fronted nth a reported 
shortage in his accounts and requested to explain, he gave a sham 
and i'icti tious explanation by asserting tba t the shortage was due to 
th~ failure of his post exchange to receive the merchandise called 
for by three specific vouchers which had been charged to his post 
exchange ·an:l. which totalled approximately the amount of the reported 
shortage, .which explanation he was forced to abandon when it was con
clusively shown that the vouchers themselves bore evidence of the ac
cused having personally receipted for the merchandise; (2) the evi
dence that the unit post exchange came into the possession of approxi
mate~ $.2000 'Within two or three days o:f 26 July 1943, while the ac
counus sh01red deposits of only $784 during this period; and (.3) the 
evidence that a!ter the inventory of the unit post exchange had been 
prepared and certifi.ed for the month of July, as of :28 July 1943., 
showing cash on band in the amount of $1.565.72, the accused caused 
the item o:f cash to be changed to read 11$2065. 72", an increase of 
an even $500., by simply attaching a certificate., signed b7 himself 

- (Ex. P-S), certii";ying that the inventory was incoITect and that the 
cash on band amounted to $2o65.72., and giving no further explanation. 
The Board is of the opinion that tm stipulation,· together with the 
additional evidence referred to in this paragraph constituted suffi
cient corroborative e'Vidence of the probable guilt of the accused o! 
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the offense charged to warrant the adlllission ot the coni'ession1 and 
that., therefore, the coni'ession :muat be considered to have been 
properly admitted. 

The position held by the accused as post exchange 01'.ficer 
placed him in a fiduciafy relationship requiring him to hold the 
iums entrusted to him in safekeeping for the owner. The breach of 

· this fi.w.ciary relationship, therefore, constitutes the offense of 
emezzlement. Every element of the offense charged is established 
by competent evidence beyond ~ reasonable doubt. 

7. The 1'8cords of the office ot The AdJutant General. show the 
accused to be approximately 24."yaara ot age1 that he entered active 
service as _a sgldier on 16 July 19421 and that he· attended Officers• 
Candidate School and was colllllissioned a ·second lieutenant, Coast · 
Artillery Corps on 21 Janua17 1943. 

8. The court was legally' constituted. No errors injuriously' 
atfecting the substantial. rights of the accused were committed during 
the trial.. In the optnion of the Board of Review I the record or_ trial 
is legally sufficient to support the finding of guilty of the Cbarge1 
and the Specification as amended by the above-described exceptions 
and substit.u.tions, and legally sufflci.mt to support the sentence _and 
to Tarrant confirmation thereof. .A. sentence of dismissal is authorised 
upon conviction of a viola. tion of J.rticle ot War 93. 

r:J&+.. f. ~ Judge A<m)c;w. 

~Judg," Adwcat.. 

Lw~44.,.Judge Advocate. 
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SPJGN 
CM 246447 

1st Ind. 

War Department., J .A.G.o• ., l 6 FEB l~4 - To the Secretary of War. 

l. Here'With transmitted f'or the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Seoond Lieutenant Robert I. Weisbart (0-1050505)., Coast 
.Artillery Corps • 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the .findings and 
the sentence and to warrant confirmation thereof'. I recommend that 
the sentence be confirmed and ordered executed and that the United 
States Disciplinary Barracks, Greenhaven, New York, be designated 
as the place of confinement.. 

3. Appropriate consideration has been given to letters trom 
the Honorable Vito ]Larcantonio addressed to th:! Under Secretary of 
War and to Th:! Judge Advocate General, and to a letter from Louis 
Weisbart, the father of the accused. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation., should such action meet with approval.. 

Myron c. Cramer., 
:Major General., 

The Judge Advocate General. 

6 Incls. 
Incl l - Record of trial. 
Incl 2 - Di't. of ltr. :tor 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 
Incl 4 - Ltr• .f'rom Hon. :Marcantonio 

addressed to Under Sec. of War. · 
Incl 5 - Ltr. £ran Hon. Marcantonio.., 

addressed to JAG. 
Incl 6 - Ltr. from Louis Wei.sbart., 

father of accused. 

(Sentence confinned. G.C.!J.O. 15.3, 4 Apr 1944) 
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WlR DEPARTJ.IENT (4S)
J.rmy Service Forces · · 

In the Offics of The Judge Advocate General 
_Washington., n.c• 

.SP~GQ 
"dM 24649? 

8 JAA 1944 

UN IT ED S tA TES THIRD AIR :FORCE . ~ 
) . Trial by G.c.M., convened at 
) Florence Army Air Field., 

Second· Lieutenant CHARIES H. · ) Florence., South caroli.na.., 7 
··DEVOE {0560909).,. 648th ) December 1943. Dismissal. 

Bombardment Squadron, 4llth ) 
Bombaroment Group. ) 

OPOOON of ths BCi\RD OF REVIEW 
IDUNDS., HEPBURN and .FREDERICK, Judge.Advocates. 

· l. The record of trial in the case of the officer ·named above has 
bee~ exanrilled by the Board of Review and the Board_ submits this, its 
opinion., to The Judge A.dvocate General. · 

2. The accused was tried upop the following Charge and Specii'i-. .cation: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Charles H. Devoe, 648th 
Bombardment Squadron., 411 th Bombarchµent Group, thtm of 18th 

• Reconnaissance Squadron., 65th Reconnaissance Group, did, without 
proper leave., absent himself from his organization at Florence 
Army Air field, Florence, South carolina., from on or about 21 
JulJ° 1943 until he was apprehended at Los Angeles., calii'omia 
on or about 8 August 1943• 

' . 

He pleaded guilty to and was fo,µnd guilty of the Charge and the Specifi
cation. No. evidence of any previous conviction was introduced. He was 
sentenced to be dismissed the serv:i.ce., The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of war' 48. · . ' · 

3•. Notwithstanding the plea of guilty the ·prosecution showed by 
competent evidence that the accused., a second lieutenant assigned to duty 
with the 648th. Bontbardment Squadron stationed at the Florence Army Air 
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Field, Florence, South carolin.a, on 21 July 1943 verbally requested fran 
his corrcnanding officer, .Lt. Colonel B. B. Ca.mpbell, that he be granted 
na.number of days" leave for the purpose of visiting El Paso, Texas {R.7). 
His request was denied with an assurance, however, that the accused would 
be advised "in-a day or so as to the possibility of his getting a leave" 
(R.?~. Following this conversation Captain Louis Cohen infonned the 
accu&ed on 21 July 1943 that his request for leave was disapproved (R.9). 
On the sa."lle day the accused a~l:ed uaster Sergeant Charles Goode what 

' would happen if he (the accused) 'went AWOL and was told that he :might be 
court-martialed (R.10). A duly authenticated copy of an extract of the 

.morning report of the accused's organization pertaining to the .accused, 
accepted in evidence without objection, shows that the accused absented 
himself' without leave from his organization on 21 July 1943 (Ex.P..l) • 

• 
.~ 

By stipulation it was shown tltit the accused was apprehended by 
military authorities in the Ho:\J.ywood·Plaza iotel, Hollywood; California, 
8 August 1943 (R.6). 

4. The accused having been advised as to his rights regarding testi
fying on his own behalf elected to remain silent but submit.tad an unsworn 
written statement (Ex.D-1). In this statement the accused claimed that 
he requested a leave of absence from CQl9nel Gampbell on the morning of 
21 July 1943 for·the purpose of going to El Paso, Texas, and prevent:i.rig 
his wife from incurring further debts in that city. Colonel Campbell · 
verbally granted the leave .but 1.:iter tl1at day he was infonned by captain 
Cohen that· his ·request had been disapproved. Knowing'that he would be 
punished for his act he nevertheless left without authority and went to· 
El Paso, Texas. There he stopped all charge accounts and was assured . 
by his wife that she would return to Florence., South Carolina, at the end 
of the week-. The. f.ollowing day his wife disappeared and thinking that 
she had gone to visit friends in California the accused proceeded to Los 
Angeles, California~ searching fQr her. He;was there only three days 
having found no· trace of his wife when he was apprehended. 

Prior t0 ,this· Offen~e he served 23 months as an enlisted man" 
with a character and efficiency rating of excellent. He was commissioned 
5 August 1942 and has been rated as ver, satisfactory until the time he 
was transferred to his present organization. 

5•. The prosecution has clearly shown by competent evidence and the 
acc~sed has admitted not only by his plea of guilty but also by his un
sworn s~tement submitted to the court that on 21 July 1943 he did absent 

· himself from his organization at Florence, South Carolina, and that he · 
remained away until he was apprehended ·at Los Angeles, California, on 8 
August 1943 - e.xactl.J' as averred in the Specification of th& Charge. It 
necessarily follows that the record is legally sufficient to support the 
findings or gullty ~f the Specification and the Charge. · 

6.. The record of the Adjutant General shows the 11.ccused to be 22 
years .of age. He graduated from high school, attended Busineb college 
six m(?nths, and on 18 September 1940 enlisted in_ the· United States Army 
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at Chanute ·Field, Illinois. On /i. llarch 1941 he was appointed corporal; 
on 6 ~Y 1941 he was appointed sergeant; and on 16 J.ray 1942 was sent to 
OCS,at Miami Beach, Florida where on 5 August 1942 he was commissioned 
second lieutenant, Air Corps. On 29 June 1943 he was transferred to 
Stark General Hospital, Charleston, South Carolina for observation 
and treatment for a foot ailment (flat foot) not incurred in line of 

· duty nor due to his own misconduct. He was returned to full active 
military service ~O July 1943. 

7. · T~c court was legally.constituted and had jurisdiction of the 
person and tile subje'ct matter. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial i3 legally sufficient 
to support the findings of guilty and the sentence and to warrant con
firmation of the sentence. Dismissal is authorized upon conviction of 
a violation of Article of war 61. 

Ju.dee Advocate. 

Judge Advocate. 

J~a~ U1 . , Judge Advocate. 
I 

.I 
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1st Ind. 

War Department, J.A.G.o., 2,0 JAM l944 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are the 
record of, trial and the opinion or the Board of Review in the case of 
Second Lieutenant Charles H. Devoe (0560909), 648th Bombardment 
Squadron, 4:l.lth Bombardment Group. 

2. I concur in the opinion ct the Board of Review t.liat the record 
of trial is legally sufficient to support the findings a.nd the sentence 
and to warrant confirmation thereof. I recamnend that the sentence be 
confirmed sn.d carried into execution• 

.3. Consideration has been given to the attached letter from Mrs. 
Bertha A. Devoe, addressed to the Adjutant C-eneral 's Office dated 1.3 
December 194.3. 

4. Inclosed a.re a draft of a lett~r for your signature, transmit
ting the record to the President for his action, and a form of E.icecutive 
action designe.d to carry into effect the recommendation hereinabove made, 
should such action meet with approval. 

~ . C:.-.-....·___.____ 

Hyron C. Cramer, 
Major General, 

The Judge Advocate General. 
4 Incls. 

Incl.l~ecord of trial. 
Incl.2-Drft. ,ltr. for sig.

s/w.
Incl.J-Form of action. 
Incl.4-Ltr. fr. Mrs. Devoe, 

1.3 Dec. 194.3. 

(Sentence confirmed. G.C.M.O. 123, 11 Mar 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge .A.dvocate General 
Washington, D.c. 

(49) 
1 3 APR 19« 

SPJGH 
CM 246498 

UNITED STATES ) THIRD .AIR FCRCE 
) 

Te ) Trial by o.c.v., convened at 
) Barksdale Field, Louisiana, 

Second Lieutenant IEANDm ) 6 Decenber 1943. Dismissal. 
·J. EICHOO.N (o-671912), ) 
Air Corps. ) 

OPINION or the BO.ARD OF REVIEW 
DRIVER, 0 1CONNOR and LOTTERHOS,Judge Advocates. ---~------

1. The record of trial in the case or the officer named above has 
been examined by- the Board o£ Review and the Bo-a.rd submits this, its opinion, 
to The Judge Advocate General. · 

2. Accused was tried upon the following Charge and Specificationss 

CHARGEs .Violation of the 96~ Article of War. 

Specification 1: In that Second Lieutenant Leander J. Eichorn, · 
_ 477th Bom:,ardment Squadron (M), 335th BQmbardm.ent Group {M), 

Barksdale Field, Louisiana, did, on or about 4 November 1943 
in the vicinity- of Barksdale Field, Louisiana, knowing~ 
violate Section II, pg_ragraph 16 .! (1) Army Air Forces Regu
lation 60-16, by fly:i.Q.?; an airplane at an altitude of less 
than .500 feet. 

Specification 21 In that Seccnd Lieutenant Leamer J. Eichorn, 
477th Boubardment Squadron (:uJ, 335th Bombardment Group (M), 
Barksdale Field, Louisiana, did, on or about 4 November 1943, 
at a location approximately £cnr (4) miles South of Barksda1e 
Field, Louisiana, through neglect, suffer a L-4A Airplane, 
military property or the United States, or the value or approxi
mate~ $1,800.00 be destroyed by striking a wire while 1n 
flight. . . 

-
He pleaded guilty- to and was .fcund guilty- of the Charge a!rl both Specifi-
cations. He was sentenced to be dismissed the service. The reviewing authority
approved the sentence and forwarded the record o.f trial .for action under the 
48th Article or War. 

3• 'l'he ev.ide:rx:e .for the prosecution shows that on 4 November 1943, .the 
accused, a pilot, ac.companied by Staff Sergeant :r.,--1e w. Bergstran, took of! 

http:1,800.00
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f'rom Barksdale Field, Louisiana, in an L-4A Government airplane on an au
thorized !light (Ex•. A). Af'ter flying over the reservation for about 30 
minutes· and ma.king t1VO landings, accused proceeded to a point over 
highway No. 71 about four miles south of the field. While flying between 
the highway and a railroad track parallel to it, and at an altitude of 30 
or 40 feet, the plane struck something and hit the ground. One wing was 
torn o!f, plexi-glass waa broken am scattered, and the instrument panel 
ns broken up. It was stipulated that the ·plans was destroyed, to the 
extent that it was impracticable to repair it, ·by striking a wire while in 
!light; that it was military property of the United States o! a value o! 
$1,800; and that it had some .salvage value (R. 4-6, 8). 

Shortly atter 4&00 p.m. on 4 November the construction foreman 
of' a telephcne campa.ey went to a point on the •Coushatta Road• about •4.4a 
miles south of the •air base entrance" to meet a crew for the purpose o! 
re1;>airing a toll line. He !ound that the top six wires of the 11 top arm", 
221 !eet above the ground, were damaged. J. power compaey- pole, 10 feet 
higher than the telephone pole, was broken, as was the ~ wire to it. The 
plane which he u.ooerstood had done the damage was still there (R. 6-8). 

4. For the defense, Maj er Charles H. Sewell, operations officer o! 
the 47Sth Bombardment Squadron (M), 335th Bombardment Group (M), testified 
that accused had been a member of his squadron and that he would rate him . 
excellent in both efficiency and character. Captain Harold V. Larsen, a 
flight canmander in the 477th Bcmbardment Squadron {M), 335th Bombardment 
Group (M), stated that the accused ns an instructor pilot in his flight 
for approximately one month but he had not flown with accused•. In his 
opinion accused was or excellent character, very conscientious, better than 
average as an officer, ·and "more than willing to do his share or work, 
wherever it may be, flying or any other detail to which he is assigned". 
Captain Lloyd B. Field, a flight commander in the 477th Bombardment Squadron 
was or the opinion that the ability and character o! accused were excel- ' 
lent, and stated that he would be glad to have accused serve in bis flight 
again. It ,vas stipulated that "Captain Gantn, the assistant operations 
officer, and "Lieutenant Burnstt, a deputy flight commander, of the 477th 
Bombardment Squadron would testify that they had had an opportunity to 
observe accused, that his ability as a pilot and officer was excellent 
and that he was of excellent character CR. 9-12). ' 

The accused elected to remain silent (R. 12). 

5. The evidence shows and the pleas of guilty admit that 4 
O

November 1943, accused, a pilot stationed at Barksdale Field L n. i 
flew an L-4A airplane, military property of the lin:1ted State~ 

5v~: of0~ 
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$1,800, at an altitude between JO and 40 feet, near a highway, and that 
the plane struck a wire and was damaged beyond repair. In operating the 
plane 1n this mil,IUler accused violated paragraph 16 a (1) (d), Army Air 
Forces Regulation No. 60-16, 9 SeptE111ber 1942, providmg a minimum flight 
altitude of •soo .feet above the ground els'ewhere than as specif'ied above•, 
and negligently suffered the 'airplane to be substantially destroyed (2 Bull. 
JAG 271; CM 233196). The record of trial sustains the .t'indings of guilty. 

6. '.!he accused is 20 years of age. The records of the Office of The 
Adjutant Gaieral show his service as follower Enlisted service from. 13 
March 1942; aviation cadet from. 18 June 1942; appointed second lieutenant, 
Air Corps Reserve, J.ney- of the Uni1;89, States, and active duey, 16 Februar,y 
1943. • •. 

7. The court was legally censtituted. ·N'b errors injuriously affect
ing the sti:>stant.}al rights of accused 119rp caamitted during the trial. 
The Board ot Review is of the opinion .that

1 
'the record of trial is leg~ 

sui'.t'icient to support the findings of guil,ty_and the sentence and to war
rant confi?11lB.tion of the sentence. Dismissal is authorized upon conviction 
of a violation of the 96th J.rticle of war; · 

........~~-·~·~----·---___.,Judge J.dvocate.......~------.... 
_) ,' ' ,--- 7 ' //, t 

·, /l({,1,,-ri' · , '"".,~ ,Judge Advocate 

_ __,,_i~· ______·____,Judge Advocate~~,_: 
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8 fv1AY 1944War Depart:.ment, JJ..o.o., - To the Secretazy of War. 

1 •. Herewith transmitted for the action of the President are the record 
of trial 'and the opinion of the Board of Review in the case of Second 
Lieutenant Leander J. Eichorn (o-671912), Air Corps. 

2. I ccncur in the opinion or the Board of Review that the record of 
tr:f,.al is legally sufficient to support the findings of guilty and the sen
tence and to warrant confirmation of the sente~ce. The accused, a pilot, 
new an L-4A military airplane, property of the United States of the value 
of il, 800, at a lOlf altitude ccntrar,y to A.nny Air Forces regulations 
providirig a minimum flying altitude of 500 feet (Spec. 1), and on the same 
occasion, 11.hile f'lying 40 or 50 f~ft above the ~round between a railroad 
track and a highway running parallel thereto, ne'gl.igently suffered the plane 
to. be substantial.Ju destroyed by striking soma telephone wires while in 
flight (Spec. 2). ·, 

Attached to the record ot trial is a recamnendation of clemency by 
all manbers or the court:. and the trial judge advocate. Consideration has 
abo been given to a letter in behalf of accused fran Honorable J. Parnell · 
Thanas, Manber of Congress, dated 20 January 1944. 

In a manorandum to me, dated 6 April 1944, the Commanding General, 
Anny Air Forces, states that he has considered the evidence in the case and 
recommends that the sentence be confirmed and ordered executed•. I recommend 
that the sentence to dismissal be confirmed al'.l,d carried into execution• 

.3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the reconmendation made above. 

5 Incls. Myron C. Cramer, 
Incl.l-Rec. ot trial. Major General, 
·Incl.2-Drft. ltr. for sig. The Judge Advocate General. 

S/w.
Incl.,3-Form of Act.ion. 
Incl.4-Ltr. fr. Hon. Thoma81 

20 Jan. 1944. 
Incl .S~emo. fr. co, Arm:, Air 

Forces, 6 Apr. 1944. 

(Sentence confirmed. G.C.M.O. 252, 30 May 1944) 

-4-
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• WAR DEPARTMENT 
Army Servioe Forces -

In the Office of The Jud~e Advocate General 
¥fashington, D.C. (53) 

SPJGK 
CM 246503 

15 JAN 19« . 

U N' t T E D . S T A T E S ) ARMORED COMMAND 
. ) 

v. Trial by G.c.M., convened 
at Fort Knox, Kentucky, 17 

Captain VICTOR A. MAEEF December 1943. Dismissal.l 
(0-423220), Infantry. ) 

.. 

OPINION of the BOARD ,bf REVIE« 
LYON, HILL and AlID~, Judge .Advocates. 

1~ The record.· of trial in the case" of the officer named above ha.a 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Aocueed was tried upon the following Charge and Speoifioationsa 

CHARGE& Violation of the 96th Article of War. 

Speoification la In that Captain Victor A. Jfa.aet, Infantry, 
did, at Fort Knox, Kentucky, on or a"6out 15 May 1943, 
wrongfully and unlawfully borrow the sum of twenty-six 
(26) dollars, Uni~ed States ourrenoy, from Sergeant Ernest 
C. Bright, Company A, 626th Armored Infantry Battalion, to 
the prejitdioe of good order and military disoipline. 

Specifioation aa In that Captain Victor A. Ma.eef, Infantry, 
did, at Fort Xnox, Kentucky, on or about 15 June' 1943, 

·wrongfully and unlawfully borrow the sum of fifteen (15) 
dollars, United States currency, from.Jechnician Fourth 
Grade Euin J. Bault, Compe.xw A, 626th Armored Infantry 
Battalion, to the prejudice of good order and military 
discipline. 

Specifioation 31 In tha.t Capta1n··V1ctor A. Ma.eef, Infantry, 
• did, at Fort Knox, Kentucky, on or about 28 July 1943, 

wrongfully and unlawfully borrow the sum of one hundred 
seventy three (173) dolla.ra, United States currency, 
from First Sergeant Robert L. Elkins, Company ·A. 526th 
Anlored Infantry &tta.lion, to the prejudio• of good order 
a.nd military disoi,pline. 

The aocuaed pleaded not guilty to arid was found guilty of t1\,e Ch$.rge and 
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all Speoif'ioation.s. No evidence of previous convictions was introduced, 
He was sentenced to be dismissed the service, to forfeit a.11 pay and 
allowances due or to become due, a.nd to be confined at hard labor for 
three years. The reviewing authority approved only so muoh of the sen
tence as. provides for dismissal e.nd forwarded the record of trial for 
action under Article of War 48 with a recommendat1on that the sentence 
as approved "be colllllu~ed to forfeiture of $25.00 of pay per month for 
six months". 

3. A~er the arraignment the trial judge advocate stated to th& 
court.that all witnesses for the prosecution had been transferred from 
Fort Knox, Kentucky, and were at the time of the trial in the ~~euver 
Area in the California desert. Aooordingly, with the permission of the 
court and without any objection on the part of the defense, the prose
cution introduced in evidence a stipulation duly signed by the trial 
judge advocate, the accused, and the defense counsel, which stipulation 
constituted the only evidence introduced by the prosecution (R.6J Ex.l). 

Concerning Specification 1, it vra.s stipulated that if Sergeant 
Ernest c. Bright were present in court he would testify, in substance, 
that on or about 15 May 1943 both he and the accused were members of 
Company A, 526th Armored Infantry Batta.lion, at whioh ti17e he (Bright) 
was serying as a noncommissioned officerJ that on or about said date 
the accused, a captain, borrowed from him $26 and promised to repay 
the same on or about 1 June l943J that the loan was made at Fort Knox, 
Kentucky, and has been fully repaid. 

Conoernin& Specification 2, it was stipulated that if Technician 
Fourth ,Grade Euin J. Bault were present in court he would testify, in 
substance, that on or 'about 15 June 1943 both he and the accused were 
members of Company A, 526th Armored Inf'a.ntry Battalion, at whioh time 
he (Ba.ult) was serving as a nonoommissioned-officerJ that on or a.bout 
said date the accused, a captain, borrowed from him $15 and promised 
to repay the same on or about 1 July 1943; that the loan was made at 
Fort Knox, Kentucky, and lia.a been fully repaid. 

Conoerning Specifioation 3, it waa likewise stipulated that if 
Sergeant Robert L. Elkins were present in oourt he would testify,in 
substance, that on or about 28 July 1943 both he and aooused were mem
bers of Company A, 626th Armored Infantry Battalion, at which time he 
(Elkins) was serving as a noncommissioned officer J that on or about ' 
aaid date the aooused, a oaptain, borrowed from him $173 and promised 
to repay the same on- or a.bout 8 August l943J that the loan was made 
a.t Fort Knox, Kentuc1.-y, and he.a been fully repaid (Ex. 1). 

For the defense. 

The aoouaed testified in his own behalf and expre~sly admitted 
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• borrowing $26 from Sergeant Bright, $15 from Technician Fourth Grade 
Be.ult, and ~173 from Sergeant Elkins as alleged in the resP,ective 
specifications (R.8), and stated that he did not know that borrowing 
money from enlisted men was contrary to Army Regulations (R. 7). Ris 
explane.tion was that his wife had been confined in a hospital in 
New York from May until# November 1943J that he was under great financial 
pressure in order to meet her hospital. bills; and that his friends in 
the organization -

"• • • must have been always broke, and the only way 
I could pay the bills was to borrm7 it and pay it back, B.Dd 
I paid it back. That's all I .can say." (R. 7) 

The accused stated that he entered the Army e.t the age of 21 - "I just 
got out c,f school and went through ROTC trainin!; during the summer /J94Y, 
and was called for duty.in September" (R.7). It appears from the testimony 
of the accused.that the loans were not repaid until the latter part of · 
October 1943 (J,t.10 ). In this connection he state·d that he was transferred 
from the 526th to the 527th Armored Infantry Battalion in the early part 
of August. The 526th left Fort Knox for the California desert about the 
middlo of August. ~coused tried by mail.and telegraph to ascertain the 
forwarding address of the organization for the purpose of transmitting 
paym:int of the loans, but the address was not received until 28 October 
1943, upon which dAte proper remittances were made (R.11,12). 

4. The undisputed evidence shows that the accused, while a captain, 
borrowed money from enlisted men of his organization as alleged in the 
Charge and Specifications. Suoh transactions, of.course, were prejudicial 
to good order and military discipHne in vi~lation or Article of War 96 
(CM 230736 ). 

5. This case was first tried by a general court-martial appointed 
by paragraph 10, Special Orders No. 278, Headquarters Armored Coill!ll8.lld, 
Fort Knox, Kentucky, dated 21 October 1943. In that trial the accused 
was found guilty of the Charge and Specificaticns and was sentenced to 
dismissal. On 3 December 1943 the reviewing authority disapproved the 
sentence and ordered a rehearing. The record of trial now under con- · 
sideration is based upon the rehearing ey·a new court appointed by 
paragraph 1, Special Orders No. 318, liladquarters Armored Command# 
Fort Knox, Kentucky,· dated l December 1943. It is noted that in the 

.original trial the sentenoe adjudged was one of dismissal only, whereu 
upon the rehearing and upon findings of guilty of the identical Charge 
and Specifications considered in the first trial 'the sentence adjudged 

·was dismissal from the service, total forfeitures. and confinement at 
hard labor for three years. This sentence is pla.inly in violation of 
the express provisions of Article of War 5~, the pertinent part of 
which provides. that upon a rehearing -
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"•••no sentence· in exoess of or more severe the.n the 
original sentence shall be enforoed unless the sentenoe be 
based upon a finding of guilty of,an offense not considered 

. ft 
upon the merits in the original prooeedinga • • • .. 

Obviously that part of the sentence involving forfeitures and oonf'inement 
is in exoess of and more severe th,anthe original sentence of dismissal 
and is ,therefore illegal to tha.t extent. Thia error howevet" was com
pletely cured by the aotion of the reviewing authority, who approved only 
so. much of the sentence as provj.des for dismissal (MCM, 1928, par. 8~). 

6. The aooused is 24 :yea.rs of age. The records of the War Depart-· 
ment show that aocused we.a born in Russia, 2 September 1919, am came 
to the United Sta.tea· with his father 17 Ma.roh 1936. · ms father during 
the minority or the aocus ed wa.a naturalized as an Amerioan citizen. 
The accused 'wa.a graduated from Riverside Military Aoade~· (Georgia) in 
June 1941. Ha speaks, writes, and tranalates the Russian language. 
Upon his completion or the Reserve Offioera Training course at Clemson 
College 17 July 1941 he 118.S commissioned a second lieutenant, Infantry 
Reserve, Army of the United Stat~s, and on 21 August 1941 was ordered" 
to active duty. On 3 November 1942 he was promoted to the grade of First 
Lieutenant, Infantry, am on 20 May 1943 he was promoted to the grade of 
captain. 

7. The oourt was legally constitut.ed and had jurisdiction of the 
person and the subject matter. Except as noted, no errors injuriously 
affecting--the substantial rights of the acqused were committed during 
the tria.l. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
a.a approved by the reviewing authority and to warrant confirmation of 
the sentence. Dismissal is authorized upon a conviction of a violation 
of Article of War 96. 

http:constitut.ed


(57) 

lat Ind. 

War Department. J~A.G.o., T FEB 1944 - To the Secretary ot War. 

1. Herewi:t..lt tr&nBmitted for the action of the-President are the 
record of trial Er.Di the opinion of the Board of Review in the case ot 
Captain Victor A. !e.eet (0-42S220). Infantry. 

2. I oonour in the opinion of the Board of Revievr tha.t the record 
of trial is legally sufficient to support the finiings of guilty and the 
sentence as approved by the reviewing authority and to warrant oonf'in:a
tion of ths aentenoe. In view of the youth and previoua · good record of 
the acou.aed and the recommendation of the reviewing authority, I recommend 
that the aentenoe be confirmed but oollllJl.uted to a reprimand and that the 
sentence as thus modified be carried into execution• 

. 3. In.closed a.re a drai't of a letter for your signature transmitting 
the record to the President for his aotion and a form. of Exeoutiff action 
desigmd to carry into effect ,the recommendation hereinabove ma.de, ahould 

.auch action •et ~th approval. 

~n c. Cramer, 
Mljor Gemrd, 

3 Inola. The Judge AdTooate Gemral. 
Inol.1-Record ot trial~ 
Incl.2-Draf't ot ltr. 
tor aig. Seo. ot War. 

Inal.S-.Form ot Ex. action. 

· .(Sentence confirmed but cODmlllted to reprimand. a.c.v.o. 112, 10 Kar 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. (59) 

SPJGN 
CM 24652.3 

12 FEB 194-f. 
UNITED STATES ) NEW YORK-PHILADELPHIA S:Ex:'l'OR 

)
' v. ) Trial by a.c.M., convened at 

) Fort Hancock, New Jersey, 29, 
Maj or ANTHONY A. CARDELLA. ) JO November, l December 194.3. 
(0-.302720), Coast Artil ) Dismissal arr.i conf'inement ·tor 
lery Corps. ) • t110 (2) yeara. 

OPINION of "the BOARD PF REVIEW 
LIPSCOMB, SLEEPER and GOLDEN, Judge Advocates

----.....:l ' -
l. The Board of Review has examinl,d. the--record of trial. in the 

case ot the officer above named and submits this, its opinion, to The 
Judge _Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications& 

CHARGE1 Violation of the 93d .Article of war. 

Specification l I In that :Major Anthony A. Cardella, 
coast Artillery Corps, Headquarters Harbor Defenses 
of New York {then Captain, Coast .Artillery Corps) 
did, at Fort Hancock, New Jersey, on or about 24 May 
1943, feloniously take, steal, and carry away acer
tain check, in words ·and figures as follows, 

The Atlantic Highlands National. Bank 
No.5.32 Atlantic Highlands, N.J. April .30, 194.3 

Pay to the order of Btry. F\Jlld, Hq Btry 245th CA. $41.65 
Forty one . 65/100 dollars 

Bty. Fund Hq. Bt7. 52nd C.A; 
James L. Mccallister Jr 
Captain Custodian 

Indo-'°eeroentsa 
Btry Fund, Hq Btr,' 
245th CA pay to 
Regt FU1'ld 7 CA 
.Antho~ A. Cardella 
Anthony A. cardella 
Captain, e;A. 
Custodian 

val.ue about $41. 65 the property oi' Battery Fund, Head
quarters Battery 245th Coast Artiµer.,. 



(60) 
Spec:1.tications 2 to 16, inclusive, allege that the accused 

camnitted the same ortense, in like manner, on the same 
da7 with respect to fif'teen other checks drawn on the 
.A.tlantic Highlands National. Bank in the f'ollorlng a
mounts and witb +.he .following payees, all executed by 
,Y.ptain James L. Mccallister, as Custodian or the 
Batteey Fund or Headquarters Batteey, 52nd Coast Artillery, 
and all indorsed .by' the accused w1th directions to the pay-. 
ee .fund to pay to the Regimental Fund, 7th Coast Artil- ,.,. ·· 
lery; of' which he was the custodian. 

Speei!ication Amount of' Check P~e 
2 $31.24 Btr;r.Fund, Hq.Btr;r., 1st Bn, 245th C.A. 
3 20.82 Btr;r.Fund, Hq.Btry., 2nd Bn, 245th C.l 

'·· ·4 20.82 Btry.Fund, Hq.Btry., 3rd Bn, 245th CA 
5 62.47 Btr;r .Fund,· Btr;r A, 245th c.l 
6 20.82 Btry.Fund, Bt:cy B, 245th CA 
7 20.82 · Btry.Fund1 Btry C, 245th Ci 
8 41.65 Btry.Fund, Btry D, 245th CJ. . 
9 20.82 . Btcy.Fund, Btry E, 245th. CA . 

10. 31.24 Btr;r.Fund, Btey F; 245th. CA\, 
ll . 62.47 Btry.Fund1 Btry H, 245th CA 
l2 10.41 Btry.Fund, Btr;r I, 245th. CA 
13 20.82 Btr;r.Fund., Btr;r K, 245th CA· 
l4 10.41 Btr;r.Fund, Btr;r L, 245th CA 
i5 52.06 Btr;r.Fund, Btry·y, 245th CA 
16 Jl.24 Btr;r,,Fund, Searchlight.Btr;r, 245th CA 

Speeitication l?a In that Major Anthony- A. Cardella, 
Coast Artiller;r Corp~, Headquarters Harbor De.tenses 
or New York (then Captain, Coast Artillery Corps) 
did, at Fort.Hancock, New Jersey, on or about 24 

·Ma.7 194.3, feloniously take, steal, and carry an.7. 
a certain check, in "!ords and tigures as follovrsa 

Sea Bright, N.J~ April 301 194.3 No. 154 
The Sea Bright National Bank -

Pay to the order ot Btry' Fund, Searchlight Btry., 245th C.A. 
. . . $70.54
Sevent7 and 54/l':9_______Dollars -

Batte:cy Fund 
liq Btry 3rd Bn 52nd 
C.A. (RJ')
c.F. Spindler 
Capt 52nd CJ. (RI), 
custodian · 

Indorsements1 
Bt.17' Fund, Slt Btr.r 245 

· pa7 to .the order ot 
, Regt Fund 7 ·c.A 
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Anthony A. Cardella 
Anthony A. Cardella 
Captain, C.A. 

value ·about $70. 54, the property of Battery Fund, 
Searchlight Battery, 245th Coast Artillery. 

Speci!'ica.tions 18 to 30, inclusive, allege the same 
offense as tha~ set forth in Specification 17 com
mitted in like manner on the same day with respect 
to thirteen other checks drawn on the Sea Bright 
National Bank in the following amounts and with ·the 
following payees, all executed by Captain c. F. 
Spindler, as Custodian of the Battery Fl.Uld of Head
quarters Battery, .3rd Battalion, 52nd Coast Artillery, 
and all :fndorsed by the accused with directions to the 
payee fund to pay to the Regimental Fund, ?th Coast 
Artillery, of' which he was the Cw,todian. 

Specification Amount of Check Payee 
18 $10.08 Btry.Fund, Reg. Hq. Btry, 245th CA· 
19 20.15 Btry.Fund, Hq. Btry., 4th Bn. 245thCA 
20 10.08 Btry.Fund, Hq. Btry', 1st Bn. 245th C.A. 
-2l_ 40.31 Btry.Fund, Btry. B, 245th CA 
22 · 110.84 Btry.Fund, Btry. D, 245th CA. 
2.3 60.46 Btry.Fund, Btry. E, 245th CA. 
24 10.08 Btry.Fund, Btry. F, 245th CA 
25 70. 54 Btry.Fund, Btry. G, 245th CA 
26 20.15 Btry.Fund, Btry. H, 245th C.A. 
'Z1 50.39 Btry.Fund, Btry. I, 245th C.A. 
28 50~.39 Btry.Fund, Btry. K, 245th CA 
29 100.77 Btry.Fund, Btry. L, 245th CA 
.30 10.08 Btry.Fund, Btry. M. 245th CA 

S~l.t;cation 311 In that Major Anth~ A. Cardella, 
· '-/C()a.st Artillery Corps, Headquarters Harbor Defenses 

. · · of N~ York , ( then Captain, Coast Artillery Corps) 
did, ··at Fort Hancock, N61r Jersey, on or about 21 
May 194.3, feloniously take, steal, snd carry away a 
certain che;k, in Yords and figures as follows, 

, · May 12 194.3 No. .32 
The Peoples National Bank and Trus~ Compan;r 

o! Pemberton,.N.J. 
Pay to the order ot Commanding Officer 24Sth C.A.-$77.16 
Seventy-seven and 16/100 Dollars , 

. Co Fund. Co B, 64th Sig 0pn·Bn 
Altred. .A.. Beardmore, CustQ,ct.1.an 
1st Lt. Sig Corps· · ' 
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Indorsementsa 

Commanding O.f.f'icer., 245th CA. 
, pay to the order ot Rer.t 

Fund 245 CA. (HD) 
.Anthony J.. C~della 
C&pt. CAC · 
Custodian 

value about $77.16., the propert7 ot Crmanding O.f'ticer, 
245th Coast .Artillery. 

Specitication 321 In that Major Anthony .1. Cardella., Coast 
.Artillery Corps, Headquarters Harbor Defenses o.f' New 
York (then Captain., Coast .A.rtille17 Corps) did., at 
Fort Hancock., New Jerse7., on or about 2.June 1943., 
!'eloniously take~ steal., and ca:rr,- a,rq a certain check, 
1n words and .figures u f'ollon 1 

· May l4 1943 No. 38 
The Peoples National Bank and Trust Cc,mpa.n;y 

ot Pemberton., N.J. 
Pay to the order ot COD1Danrl:lng O.f'.ticer., 245th c • .1. Ft Hancock., H.J. 

: $17.02. 
Thirty-seven and ____02/100 Dollars 

Canpany- Fund Co A 64th Sig Opn~ . 
Robert J Sommer 
1st Lt. s.c. Custodian 

!.Jldorsementsa 
Commanding Officer 
245 c • .1. Fort Hancock NJ 
pay to the order of 
the Regt. Fund., 7 CA 
(HD) 
Anthony- A Cardella. 
Capt C.A.Cl 
custodian' 

valu. abol.4t $37.02, the propert," ot ComnandingO.f'ticer, 
245th Coan Artill81"J'. 

Specification 33: ID that J(ajor Anth0117 .1. Cardella, Coast 
.lrtiller,y Corps,'. He&dquarters Harbor Defenses ot New · 
York (then Captain., Coast .Artiller,y Corps) did., at Fort 
Han~ook., ?In- Jersf!Y, on. or about 21' )lay 1943, feloniOllsJ.T 
abezzleb7 traud.ul.en~ converting to his own UBe the 

. proceeds ot a certain obeck value about $30.00, 1n words 
end figuns as Zollona 
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Sea Bright, N.J. llay 211943 No.l 
The Sea Bright National Bank 

Pay to the order of Anthoey A Cardella $ JO 00/100 
Thirty & no 00/100 Dollars _ 

· REG'l'. FUND, 7th CA (HD) 
Anthoey A Cardella 
Capt. CAC Custodian . 

._Indorsements a 
For Deposit only 
Anthoey A. Cardella 

the property of tl\8 ~teey funds of all batteries of 
the 245th Coast .lrUlleey el+'bruSted to~ bt the said 
batteries' batteey;uncts., · 

Specifi•ations 34 to 401 .inolusiTfl allege that the aocused 
between 29 Mq and l July l94J committed the same offense 
as that set forth in Specification 33 with respect to the 
proceeds of seven other ~qks d.ran_on the account of the 
Regimental Fund, 7th Coast,.A.rtilleey1 with The Sea Bright 
National Bank and executed by him as •captain CA .(HD)•, -
•Capt. C.J..c. • 1 or •Captain/?·th CA· {HD), Adjutant-. The 
dat,es, amounts, payees, .and indorsements nre as follows, 

Spec. Date Amount Payee · Indorsement 
34 22 May '4.3 $2.3.05 Gout Employees. Ins. Co. For deposit only 

to the credit of · · 
Government Insurance 

.35 2 June· '4.3 YI •.50 ,Treas. ot the U.S. 
Compaey 
None 

36 2 June 14.3 . .39.00 Gulf Oil Corporation Pay- Guaranty- Trust 
Co. of New York, Nn 
York, or order Gulf 
Refining Compat11' Col
lection Account Gulr 
OU Corporation of 
Pennsylvania Collection 
.A.oc·ount. Gult Oil 
Corporation, New York 

· Sales Division Col- · 
leotion J.ccount June 
18,.194.3 

3? 8 June '4.3 10.00 Esquire . For deposit only to 
the credit of an·- . 
established account · 

· of 1pparel .Arts 
Esquira · • 
Cotona\ 

. Esquire; -Inc·•. 
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(64) Spec. Date Amount Pay~a Indorsement 
38 9 June 143 $22.29 Cash For deposit only to credit 

of. Anthony. A}'' Cardella· 1n 
the Great Neck Trust Co. 
Anthony A. Cardella 

39 9 June '43 858.89 Captain An Credited to the account or 
thoey; A. the within ·named payee - The 
Cardella ~f ~{ii;bt}.lational ~, Sea 

40 ·l July '43 194.80-A. Cardella A. ~ardef:ia . -

Specification 4lz In that Major Anthony A. Cardella., Coaet 
Artillery Corps, Headquarters Harbor Defenses or New 
York (then Captain., Coast Artillery Corps) did., at Fort 
Hancock, New Jersey, on or about 17 June 1943., nth intent 
to def'raud f'alsel.7 indorse the name or Lyle Saville on a 
certain check, in words and figures a.s follows: 

Sea Bright, N.J•. June 14 1943 No. 15 
The Sea Bright National Bank 

P'ay to the order or Lyle Saville $12 93/100 
Twelve & 93/100 · Dollars 

· Regimental Fund 
7th Coast Artillery (HD) 
Anthony A. Cardella 
Anthony A. CSrdella, 
Captain., 7th C.l (al>),
.A.djutant. · 

Indorsementss 
Lyle Saville 
Anthony A C&rdella 

. \ 

which said check was a 1fl'it1Dg or a private nature which 
might operate to the prejudice o! ano_ther. 

Specification 421 In that Major .lntho~ A. Cardella, Cos.at 
'-. Artllleey Corps, Headquarters Harbor Defenses ot New 

York (then Captain, Coast Artilleey Corps) did, at Fort 
Hancock, New Jersey, on or about 17 June 1943, with 
intent to defraud falsely indorse the ·name ot Jlurr&J' 
Todras on a certain ch~ok, in words and figures as tollowa1 

Sea:Bright, N.J. June 14 1943 No. i6 .. 
The Sea Bright National Bank ' 

Pay to tbs order 9t Mun-ay Todru · · · 112 .·93/JJ:!O 
't'welve & 9'J/l00 Dollars 

Regimntai rum 
· ?th ·Co&at Artille17 (HD) 
.Anthony A Cardella · 
.&nth0fl1' .&.. Cardella 
Captm~ ~th C.I. (ED), 
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Indorsementsa 
Murray Todras 
Anthoey A Cardella 

which said check was a 'Wl'iting of a private nature 
llhich might operate to the prejudic~ of another. 

ADDITIONAL CHARGE Ia · Violation of the 96th Article ot war. 

Specification la In that Kajor Anthony A. Cardella, 
Coast Artiller;r Corps, Headquarters Harbor Deftuea; 
of New York (then Captain Coast Artiller,. Corp,) 
did, at Fort Hancock, New Jersey, on or.about 17 
June 1943, with intent to defraud, llill!ully, un-

·1awf'ully, and f'elo.1uoualy utter as true and genuine 
a certain check, in words and .figures .as tollowsa. 

Sea Bright, N.J. June l4 1943 No. 15 
The Sea Bright National Bank 

Pay to tha order of ~le Saville $12 ·93/100 
Twelve & 9.3/lOO_Dollars 

Regimental Fund 
'7th Coast Artillery (HD) 
Anthon;r·· A Cardella 
Anthony A.. Cardella 
Captain, 7th CA (HD),
Adjutant 

Indorsementsa 
I;y'le Sa.ville 
Anthony A Cardella 

A writing of a _private nature, which might operate to . 
the ·prejudice of another which said check; was, as he, 
the said. )Cajor Anthony A.. Cardella, then nil knew, 
falsely 1.ndorsed and forged. 

Specification 2a In that Major .A,nthoey J.. Cardella., Coast · 
Artillery Corps., Headquarters Harbor Defenses o£ New 
York (then Captain Coast Artillery Corps) did, at Fort 
Hancock., New Jersey, on or about 17 June 1943, with . 
intent to defraud, wil.l.tul.ly, :unla;wtul.ly., and felm- . 
iously utter as true and genuine a certain cheek, 1n 
words and .figures as. follows a 
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Sea Bright, N.J. June l4 194.3 No.16 
The Sea Bright National Bank 

Pq to the order ot Murrq Todras $12 9.3/100 
Twelve & 9.3/100 Dollars 

. Regimental Fund 
7th coast Artillery (HD) 
.Anthony .1 Cardella 
Anthony A. cardalla, 
captain, 7th CA (HD). 

Indorsements 1 
Murra;r Todras 
.Anthony A cardella 

a,.. writing o.t a private nature, imioh Jllight operate to the 
prejudice ot another llhich said check waa, as he, the said 
Major Anthor11' A. Cardella, then nll knn, .talsel.y' i.ndorsed 
and forged • 

.ADDITION.AL CHARGE n1 Violatio1?, o.t the ~ Article of war. 

Specification 11 IJl that Major .Anthony A. Cardella, Coast 
Artiller,: Corps, Headquarters Harbor Defenses o£ N81f· 
York (then captain, Coast Artillery Corps)·did, at Fort 
Hancock, New Jerse7, on about 24Febl'Ual71943, feloniously' 
take, steal, and carry nay a certain check, in words and 

· .tigures as .tollona 

FOR? HANCOCK EXCHANGE No. A. 'Z"/77 
Fort Hancock, N. J. 

Fort Hancock, H.J. Febru.ar,- 201 194.3 
Pq 
to'the 
order o.t Recruit Center 245th c • .1., 

FORT HANCOCK 
-EXCHAmE- !! $246~ & 68QI§.· OOIURS 

Fort Hancock Exchange, Fort Hancock, 
N.J. 

Herbert A Jones. HERBERT .A.. JO?mJ 
Exchal2ge otticer Lt.Col., c • .1.c. 

Exchange Officer 

DlTE ·00 NOT REMOVE 'l'HlS VOUCHER CREDIT Dm3IT 

Jppropr1at1on u delcared at apprond 
coimcil meeting dated Februar:r 16, 1943 246.68 
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. . Total 246. 68 

I! settlement is not satisfactory return this remittance 
· tor correction 

Indorsements: 
This rendttance is payment in full ot the 
invoic.s listed on reverse side of cheek 

Endorse below 

Recruit Center 245CA. 
AnthOI11' ·1. Cardella 
Antb.oq A. Cardella 

•Captain, .245th C.A. (HD) 
custodian • .,

7 

Ta.J.ie &bout $246.68, the pr~ert7 ot Recruit Center,' 
245th Coast .ArUller,.. 1 

Speoif'ication 2a In that Major ~thoey- .A.. Cardella, Coast 
.Artillery Corps, Headquarters Harbor Defenses of Nn 
York (then Captain, Coast Artillery Corps) did, at Fort Han
cock, New Jerse7, on or about ll February 1943 felon
ioual.7 embezzle by fraudulently converting to his own use 
the· proceeds ot a certain check value about $85.00, in 

.. words and figures as follows: · 

Sea Bright., N.J. January 5 1943 No._ 

THE SEA. BRIGHT NATIONAL BANK 

· Pq to the 
~ - order ot A. Cardella. $85 00/100 

Eighty tive & 00/100 . Dollars , 
· . 245 C.l'"'Tiii5) Mess Ftmd 

Anthony- A. Cardella 
Anthony- A. Cardell& 
Captain, 245th C.A. (HD) 

- Adjutant . · 

The property ot the )(esa Fund, 245th Coast Artilleq (HD), 
· entrusted to h1a b;r the said Mess Fund 245th Coast Artiller,y
(HD). . . , . 

Specifications .3 to 12., inclu:sive allege that the accused com
mitted the same offense as that set forth tiln Specification 
2 with respect to the proceeds of eleven other checks ~mm 
au the account ot the l4esa Fund., 245th coast Artil1er,y (HD), 
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with The Sea Bright National Bank and executed by 
him as •captain., 245th c.A. (H~).,• •captain - c.A.c. 
Custodia..,.,• or •captain., .:245th C.A. (HD) Adjutant.• 
The amounts., payees and indorsements were-as follows: 

Spec. Amount Payee Indorsement 

3 $14.00 Book Service., Adju-
,,, tant General's School 

4 .37.50 Treasurer of the U.S. 
5 .37.50 Treasurer of the U.S. 
6 125.00 Sea Bright National. Bank 
7 
8 

59.so 
60.50 

cash 
Cash 

Anthony Cardella 

9 37.~0 Treasurer or the U.S. 
10 112.00. cash Depc:;it a/c 

Capt. Anthony Cardella 
ll '51.50 Treasurer of the u.s. 
12 

l.3 

41.50 

10.00 

A. Cardella 

Cash 

For Deposit only 
Anthony A. Cardella 
Anthoey Cartl.ella 

ADDITIONAL CHARGE III: Violation of the 94th Article of War. 
. . 

· Specifications In that Major Anthoey A. Cardella., Headquarters 
Harbor Defenses of New York ( than Captain., Coast Artillery 
Corps) did., at Fort Hancock., New Jersey, on or about 'Z"/ 
Sept~ 1942., feloniously take, steal., and carry away one (l) 
Colt automatic pistol, M-1911., ·serial number 808324, of the 
value of about $26.97, property of ~e United States, 
furnished and intended for the military service thereof. 

Tha accused pleaded not guilty to each of the Charges and Specificat~ons 
and was found guilty of all of them nth the exception of Additionai. Charge 
III and the Specification thereunder of which he was found not guilty. 
He was sentenced to be dismissed the service and to be qonfined at hard 
labor., at such place as the reviewing authority might direct, for three 
years. The reviewing authority approved the sentence., but remitted one 
year of the confinement imposed and.for«arded the record of trial for 
action under the 48th .Article of war. 

3•. 'fhe evidence for "the prosecution shows that by General Order 
Number 8., issued on 22 April 1943 by Headquarters New York-Philadelphia 
Sector., Fort Ha.mil.ton., New York., several elements of the 52nd Coast Artil
lery (Ry) were disbanded or redesignated and reorganized, and certain 
of their men were transferred to ether units in the New York-Philadelphia. 
Sector., including th~ 245th Coast Artillery of which the accused., then a 
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. Captain, was the Adjutant. In that capacity it was his duty- under the 

prevailing local policy to receive, distribute, or otherwise dispose of, 
- all incoming mail otner than that which was addressed to officers in

dividually by name or that pertaining to personnel. Within the purvi81f 
of his ~ction were all :attars to the Com:nanding Of.ricer of the 245th 
Coast Artillery and to the commanding officers of its subsidiary organi
zations (R. 54-5?; Exs. 1, 2, 3; R. 98, 131-132, 136-137) • 

. On .30 April 1943 the effective date of General Order No. 8 the unita 
comprising t~e 52nd Coast Artillery apportioned their battery funds amo-ng 
the various outfits to which their personnel had been assigned and trans
fe?Ted. Among those to whom a pro rata share was allocated were several 
battery funds of the 245th Coast Artillery. Thirty checks made pqable 
to their order were executed,· sixteen by Captain James L. Mccallister, Jr., 

· as CUstodian o£ the Batte17 Fund of Headquarters Battery 52nd Coast Artil
leey, and the rema1n1ng .four~en by Captain Charles F. Spindler, as 
custodian of the Battery Fund o! Headquarters Batteey, ,3rd Battalion~· 
52nd Coast Artillery-. Of those signed by Captain llcCallister, six were· 
for $20.82,,three tor $31.241 two tor $62.47, two tor $41.65, two tor 
$10.41, and one tor $S2.06. Four of Captain Spindler•s checks were !or 
$10.08, two for $70 • .54, two tor $.50•.39, two for $20.lS, one tor $110.84, 
one .tor $100.77, one f.or $60.46, and one for $40 • .31 (R. 56-76, 99-114; 
Exs. 4-19, 36-49). 

In addition to the personnel transferred from the 52nd Coast Artil
lery, certain enlis.ted men of Companies A and B, 64th Signal Operationa 
Battalion, ware assigned in Jlq 194.3 to the 245th Coast .Artillery. T1fo 
checks for their pro rata share ot company funds ,rare addressed to the 
Commanding Officer of the 245th Coast Artille17. One was in the sum 
of $37.~ and the other.in the.sim ot $'77.16 (R. 120-121, 124; Exs. fTI, 
60). ' 

Captain Mccallister' s checks were plac,ed in envelopes together 
lfith vouchers •in the form of a certificate• and mailed to the •o~ 
Officers of the respective batteries to whom the men were transferred and· 
to lfhose order the checks had been written as a pro rat& share of the ' 
battery funds•. The same or a like procedure was followed by Captain 
Spindler and also by First Lieutenants Robert J._ Som.er and iltred .A. 
Beardmore, the respective custodians o! the .fund.a of Canpim;, A. ar.d CO!li
pan;y B, 64th Signal Operation Battalion (R. 78, 95, 114, 1~2, 125). 

" .
Ail thirty-two checks were delivered to the' accused tor d.1.strl.

bution b;r him to the designated addresses in accordance with the standing 
procedure of his organization. The oertiliCUes submitted b;J' Captain 
McCalliater were couched 1n ·the tollcnring hllauaPr . -· 
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•I certify that I have received the sum of 
from the Battery Fund., Hq. Btry 52nd C.A. (Py)., ...(n-ow--i-na-c~t..,.ive)., 
for the purpose listed above.• 

The 'accused on or about 30 April 1943 signed and returned all of them. 
H3 did not execute the certificates prepared by Captain Spindl3r, but 
instead sent a letter stating that he had received t.1e fourteen checks. 
As of 30 April 1943., though in fact some time later., he certified that 
he had •this date received for the 245th {sic7 CA., Fort Hancock, New 
Jersey., the above mentioned'pro rata share or the Company B, 64th Signal 
Operation Battalionn •. The remittance from Lt. So.mmer did not arrive 
until 28 1~ay 194.3, and the accused did not append his signature to a 
letter or indorsement acknowledging receipt until l June 1943 (R. 131-132, 
136-137; ]:.)cs. 20-.35; R. 114., ll8., 122., 125., 23'7-?.38; Exs. 102-10.3). 

In the meantime on or shortly before 21 May 1943 he had become 
Custodian of the Regimental Fund., 7th Coast Artillery. On that date he 
opened a checkine account for the Fund with The Sea Bright National Bank 
of Sea Bright., N~w Jersey., and deposited in it the sixteen checks from 
Captain McCallister., the fourteen checks from Captain Spindler., and the 
single check from Lieutenant Beardmore. This last instrwnentwas 
indorsed by the accused as follows, 

"Commanding officer 245 CA 
pay to the order of Regt ·' Fund 245 CA (HD) 
Anthoey A. Cardella 
Capt. CAC 
Custodian• 

The reverse side of all the others bore indorsements directing the- re
spective battery fund payee to pay to •Regt Fund 7 CA (HD)•. The deposit 
slip for the Beardmore check was in the name of the •Regt Fund 7 CA (HD)•., 
and the check wao consequently crcd.ited to that account. Since the ac
cused had had a personal account with the bank since 17 February 1943., 
the conflict between the indorsement and the deposit slip was disre
.;arded. In tha words of the Cashier., the accused "was custodian o.f' that 
rana/ we did not question it. We thought that it was his desire that 
it should go to that fund•. · The check from Lt. Somner was delivered to 
the accused on 28 May 1943 and was.depcsited by hiJD. in the Regimental Fund, 
7th Coast Artillery., on 31 May-1943. It was indorsed in hishe.ndwriting 
as follows: · 

•commanding Officer 
245th C.A. Fort Hancock NJ 
pay to the order ot 
the Regt. Fund., 7 CA 
Anthony A Cardella 

. Capt. CAC 
Custodianw (R. 144-165, 259; Ex:s. 117-118., 52., 54-60; R. 

158., 161., 165; Exs. 62, 63). 
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,Tb.a accused had assumed the. duties ot Custodian ot t.he Regimental Fund, . 
7th Coast ArWlery, b7 virt'US o! his designation umed:f,.ata~ prior to 

• 2l ){a;y 194.3 as Adjutant o! that organization. His predecessor 1n that 
o.f!ice did not turn over the ca.:icelled checks and the old .fund, 'Which 
totaled only' $11. 'Z1, until 7 July 1943. Tha account opened bJ" the accused 
with tbe Sea Bright National Bank had no connection 1rhatsoever, prior to. ' 
that elate, with the former Reg:.J1ental Fund o! the 7th Coast Artillery. 
Pending the .formal transfer o!. authorit)" to him, he :maintained.a·reeord 
ot •all transactionsa in •a tempora17 counoil boo]ctJ. This represented 
the amount on deposit for the months ot Yay- to. be $24.76 (R.· 25o-259J 
Eics. 117-121). ., · 

Having funneled the proceeda o! ,..the thirty-two checks into a bank 
account subject to his cont4:ol, the accustd proceeded to draw against it 
·tar. his own personal. use and gain. Between 21 May- and l July 194.3 he 
~ote eight~~hecks payable either to•~el! or to his creditors. The;y 
designated the following payee~ and ,:-ere in' the .tollotdr.ig amounts: · 

.. Date Pqee Amount 

2l Mq 1943 Anth~ ACardelJ.&. $30.00 
22 Mq 194) Gott. Employees.Ins., Co. 23.os 

2 June 1943 Treas. o! the U.S. .37.SO 
2 June 1943 Gul! 011 Corporation .30.00 
8 June.1943. Esquire . 10.00 
9 June 1943 Cash 22.29 
9 June 1943 Anthony .A. Cardella ·sss.89 
l J~l943 J.. Cardella 194.00 

The checks payable to cash or to the accused nre all deposited ·1n hi• 
'person.al accounts with either The Sea Bright National Bank or with'the 
Great Neck Tru.st CaupaDT of .Gr.eat Neck, Jlew York. Two additional ehacks, 
each in the sum'of' $].2.93, ware draw. bJ" the accused an 14 June 1943,, . 
one payable to SW! Sergeant Murra7 .!l'odras and the other to Sta.t.t Ser
geant :cy-le Saville. Both amounts represented mopetary" all.onnees in 
lieu ot rations. The accused indorsed the names of' both payees, added 
his own indoreement., and depoeited both chaelc.s.in his personal account 
with the Sea Bright National Bank. Ve17 shortlf thereafter ~ accused. 
paid the two sergeants the respectiw amounts due them by personal checks. 

· By' 7 jJul:/' 1943, when the. formal transfer c£· the Regi.m.ental Fund was 
e.!!ected, the account 11hich the accused had established at tha Sea Bright 
National. Bank had been reduced to $24. 76. 'Ibis was'' the ll.'JIOUnt o! a post 
exchange dividend which had been turned. onr to him GA 21 l,{q 1943. It 
was the onl)" mone;y lawfully deposited b7 h1ia in the Regaenta.l Fund (R. 164• 
178, 18.3-186, 25-2-255, .350-354; Exs. 61, ~3-'71+, 71, 78, J.06-115). 
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At no time was he ever authorized to receive any funds, or to 
execute a receipt, on behalf of the payees of any of the thirty-two 
checks. Prior to the institution of the original charges against him 
he made no attempt to deliver the amounts appropriated by him to their 
rightful custodians. When he ultimately turned over the Regimental 
Fund on 14 September 1943 to his successor as Custodian, it contained 
i50.72 (R. 265-347; Exs. 128-305). 

After the original·charges against him based upon the facts out
lined above had been preferred, further investigation revealed other 
earlier peculations by him. By Special Order No. 1 dated 2 January 1943 
he had been detailed as the Custodian of the 245th Coast Artillery Mess 
Fund. At a council meeting held on 16 February 1943 an appropriation was 
d_eclared in the sum of $246.68., payable to the Recruit Center., 245th Coast 
Artillery. A check for that amollllt was executed by the Fort Hancock 
Exchange Officer and mailed to the Recruit Center. It came into the hands 
0£, the accused and was by him indorsed as follows,

I 

•Recruit Center 45 CA 
•Anthony A. Cardella 

Anthony A. Cardella 
Captain 245th CA (HD) 

custodian.. \ 

It was on 23 February 1943 deposited in the Mess Fund accol.Ult with the 
Sea Bright National Bank and commingled with the other funds therein. 
Although not delivered to the rightful payee, it was cleared and its· 
face amount charged against the Post Exchange (R. 206, 23C>-231J Exs. 81, 
83, 84). . _ . 

Both be!ore~and after this misappropriatio~ he executed some twelve 
checks against the Mess Fund account, all for hie personal benefit and 
enrichment. Their dates, payees, and amounts were as fo;l.lows: · 

Date Payee Amount 

5 January 1943 A. Cardella $85.00 
28 January 1943 Book Service, Adjutant 

General's School 14.00 
28 January 1943 Treasurer of the U.S. 37.50 
4 February 1943 Treasurer of the U.S. Yf.50 

11 February 1943 Sea Bright National Bank 125.00 
23 February 1943 Cash 59.80 
l March 194.3 Cash 60.50 
l March 1943 Treasurer of the u.z. 37.50 
4 March 194.3 Cash 112.00 
l April 1943 Treasurer or the U.S. . 37.50
2 April 1943 A. Cardella 41.50
1 Ma:, 194.3 Cash· 10.00 
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ill ot .these withdrawals were ot course charged against the Mess Fund. 
The checks pqable to oash or .A.. Ca.rd.ells. were credited to the accused's 
personal accounts 111th the Sea Bright National. Bank and the Great Neck 
Trust Compaiv (R. 178-181, 187-189, 204-226; Exs. 75-781 . 80, 85-100). 

4. The accused, atter he had been apprited ot his rights relative 
to testifying or remajn:1ng silent, took the stand on the single issua 
raised by Additio:oal Charge III and the Specitication thereunder. As to 
all other Charges and Specifications he chose to remain silent. His 
statements need not be summarized or discussed here, for he was fou:id 
not_ guilt7 of the 94th .Article of War as alleged in .A.dditicn&l. Charge m 
and the Speci!ication under it. Other evidence relevant to Charg• I, 
Additional Charge I, and Additional Charge II adduced on his beha..'.U 
showed only that his character and reputation prior to the events herein 
narrated. had always been excellent. (R. 229, .386-.388; Def. Exs. B, C). 

Subsequent to the trial a letter recommending clemenq •to the · 
extent of remission ot that part ot the ~ntence pertaining to oont'ine:ment" 
was written. by defense counsel to the Commanding General, N811' York-Phila
delp~a Sector•• Inelosed 'With it, among other things, were taro certuica-Ws 
attes~ to tull restitution b;r the accused and a letter signed b;r him 
explaining his ca:iduct. This last document stated that he was born ot . 
immigrant parents. in the Harlem district of New York City; that he spent 
his childhood in p~tn that because ¢ •financial conditions at home• 
it waa necesa&1"7 tor him. to terminate his aca~c education at the age 
ot sixteen atter completing Gnl1' one year ot high school; that between 
1928 and 1933 he held Tanous tempor&r7 positions; that his !amil.y ans. 
forced to accept assistance traa the Department ct l'el.!&re ot !knr· York Cit,9J 
that in 1933 he obtained a clerical position nth the Department of ·wal-

. tare and two years later wu promoted to Head ClerkJ that in February of 
19.39 he was discharged ·because o! his ·1nab.llit7 to pas& certain civil · 
serrice examinations; that tor a time he was employed by the Civilian 
Conservation CorpSJ that he had previously enlisted and served with the 
Nff' York National. Guard; . that on 4 April 1941 he was ordered ~ dtltJ" nth 
the Anq'J that he was granted leave bJ' the Civilian conservation Corps; 
that he baa been •constant]Jr pressed tor financial. assista.11ce from my

'tamil.T both direc~ and 1ndirectly1' {thru friends and relatives); that 
he has ~al.ways been haunted by the fear o! the future 1n tha event that 
I lost employment•; that ha •.teared the return of the 1ni>overished con-
ditions I have 'tried to leave behind•; that since · . 

I 

•the CCC was eJ1 :minated by" Congress I h&ve not been able 
' to think clearly regarding the future. I have. onl;r been able'' 

to see Jll'J'Sel! being let out of the . service into ,_the bread line 
and having no means ot takf ng care ot my !am:1.l.7. · Foolishly ,in 
"Jif1' clouded. mind I thought I saw a maans o+ obtainj ng SOIN funds " . . . . 

i 

. ' 
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which would help me to avert the disaster I foresaw upon 
my release from service. I therefor& misappropriated funds a-
mounting 1;o over $1900 * * * . '' ,. 

•Regarding my present 'offenses., true I am guilty of having 
converted certain funds to my own use, however, I have been 
charged with and found guilty of first stealing them and then · 
embezzling the exact same funds. I then was charged and .found 
guilty or forgery and uttering a forgery. I have never forged 
anyone • s name to any document and a handwriting expert did 
not link the forged signature to my hand at the time of the 
trial., however, thEf court saw fit to find me guilty of this 
act due to circumstantial evidence and I carmot dispute the 
courts findings. I believe the court gave me a fair trial and 
based on the evidence produced could arrive at no otq!;lr Terdiet 
than the one they arrived at.• •·;; 

, 5. Specifications l to 30 of Charge I allege that tile accused on 
or about 24 May 1943 did •feloniously take, s~al, and carry away,, certain 
checks, the property of various batt~ry funds. Specifications 31 and 32 
allege that he on 2;1. May- and 2 June 1943 did •feloniously take, steal,
and carry away9 ce~ain checks, the property of the Commanding Officer,
245th Coast Artillery;--.Speoifications 33 to 40 allege that between 21 
Mel-and 1 July 1943 he did •feloniously embezzle by fraudulently con
verting to his own use the proceeds·ofa certain checks, •the property of 
the battery fund o! all batteries of the 245th Coast Artillery entrusted 
to him by the said batteries• battery .f'unds.• ::;pacification 4l alleges · 
that on or about 17 June 1943 he ·did 9rlth intent to defraud falsely in•. 
dorse the n8.<'ll8 of cyle Saville on a certain check- which was •a 111'1ting 
of a private nature which might eperate to the prejudic,:i o! another". 
Speci.fication.42 alleges the same offense as 41 with respect to the 
indorsement of the name or one Murray Todras. ill or these acts are 
charged in violation of tha 93rd Article or War.· Specificatioa land 2 
of.Additional Charge I allege the accused did on or about 17 June,1943 
-nth intent to defraud, will!ully, unlawfully, and feloniously utter as 
true and genuine• the checks made pay-able to cyle Saville and Murra:, 
Todras respsctivel;y, writings •of a private nature, which might operate 
to the prejudioe o! another which said [checks were7, as [the accuse!}] 
then well knew., .falsely indorsed and forged. Additional Charge I states. 
a violation or the 96th Article of War. Specification 1 of Additional 
Charge n alleges that the accused on or about 24 Februar,y 1943 •did 
feloniously talce, steal, and carry awa7 a certain 9hec~ in the sum o.f .. 
$246.68 payable to the -Recruit Center 245th C.A.• and executed by the 
Fort Hancock Exchange, Fort Hancock:, N.J. Specifications 2 to.13 ct 
Additional Charge n allege that between 6 February and 3 May 1943 he 
did •teloniousl7 embezzle by fraudulently converting to his own use 
the proceeds or •certain checks• the •p~opert7 of the Mase Fund, 245th 1 ·. 
coast Artillery (HD), entrusted to him by the said Mess Fund 245th coast 
.Artillery (HD)•. Additional Charge II, like Charge I, sets forth a 

· Tiolation ot Article o£ War 93. • · · 

- 16 -
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. The accused was appointed custodian or the Mess Fund or' the 245th 
. Coast Artillery on 2 January 1943. - As is evidencoo.by his execution 
or a cheek for $85.00 payable to himself dated 5 January 1943, he almost 
impediately conceived a program of supplementing his Army income by nd.s
appropriating the monies :..entrusted to him. Although ·the design was 
apparently already formed, he hesitated to carry it into ef.tect until 6 
February 1943. He on that day executed and issued a Mess Fund check in 
the sum or $37. 50 to the order of th' .Treasurer of the- United States. The 
proceeds of the first check were finally converted by him to .his own use 
on ll February 1943. By 23 February 1943 he had withdrawn a total of 
$299.00 and was abou,t to charge another $59.80 against the Mess Fund 
account for his personal enrichment. · 

When the post exchange theck tor ,,$24.6, 68 came into his hands, it 
must have presented him with a means of covering up his deficiencies~ 
He followed ihe line o! least resis~e cy indorsing the payees• name 
and depositing the instrument in the Mess Fund account. Subsequent to 
23 FeQrU817 1943 he proceeded ·to write six other Mess Fund checks to 
cash, to his own orde1'; or to·the ordf!r or his personal creditors. His 
withdrawals cy 3 May 1943 aggregated $657.80. 

I •- . 

Obviously the ·process ot depleting ,the :U:ess Fund could not con-: 
t1.nue inde!initely. Th$ arrival through the mails ot the thirty-two 
checks representing the pro rat& shares in nrious batter.r and company 
funds ot personnel newly transferred ·to the 245th Coast Artiller,y pro
vided a new t'ield tor cr1m1nal enterprise. The accused had converted 
the proceeds of one check byforging the indorsement and using his tidu
c1,.aey account as a clearing agent. The device had succeeded onceJ it could 
succeed again. 

His appointment ·on 20 Uay"l943 to Custodian ot the Regimental. Fund, 
?th Coast .Artlll,r;r pres~nteQ him 111th a fortuitous opportunity. He 
established an account tor.the Fund with the Sea Bright National. Bank 
of Sea Bright, New Jer.sq, and, as in the case or the M:ese Fund, used 
it to clear the thirty•two ehacks tor- him. He then proceeded to avail 

· hiniself d the entire proceeds. cy a series ot withdrawals in various 
amounts., · 

In all of his transactJ.ons he le.tt a clear ·and blazing trail behind 
him. Eveey deposit, ever.,. withdrs:nl, ner,r detalcation was assiduously' 
documelfted. 1'here is no need to resort to circumstantial evidence or 

·. to interential reasonin6 to conclude that the evidence is adequate to 
sustain the .findings or guilt, with the exceptions explained below. The re
cord contains overwhelming proof ot his peculations, and the admissions 
in hia plea tor clamenc;r- merely confirm what was already" obvious. 
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. In view of the fact that he paid Staff Sergeants Lyle Saville and 

Murray Todras their monetary all01Jances in lieu of rations by personal 
check within a very short time after fal~ely indorsing their names to the 
checks to their order which he had issued against the Regimental Fund, 
the reasons for his forgery must remain obscure. There can be no ques
tion, however, but that he did commit the of!enses of falsely indorsing 
and feloniously uttering the two instruments as alleged in Specifications 
4l &nd 42 of Charge I and Specifications l and 2 ·ot .Additional Charge I • 
.Although he denies in his plea.tor clemenc7 that he was gulley of :forgery, 
-the evidence is indisputable that the indorsements were not those of the 
pqees and that the pz:oceeds were ultimately credited to the accused's 
personal account in the Sea Bright National Bank. The court-martial,. 
which tried this case determined that the accused had written both 
indorsements, and there is nothing to indicate that this .finding waa 
in arr,- wa7 erroneoua. ·-

The accused in his plea tor clemenc7 raises a point which is ot 
greater merit. He states that •true. I aa guilty or having converted certa:1.ll 
funds to my own use, however I have been charged with and f'ound guiltJ: 
of first stealing them and then embezzling the same f'undstt. Thia con
tention is well-rounded. The various acts of embezzlement alleged under 
Charge I were but different aspects of the several larcenies laid under 
the same Charge. In drawing against the account· of the Regimental Fund 
£or his own personal purposes, the accused was not camnitting an ent1req 

. new and independent crime.. On the contr&r)", he n.a merei,- oonsuma.Ung 
the cr:;lm:lnal design wh1ch he had .formed when. he first talseq ind.orsed the 

: thirty-two .battery and canp&DT :tund cheolcs.·'' Their deposit 1n the Regi
mental Fund was only a means .to an end, and that end ,ru larc~. 

· It does not follow that the accused should not under t.he tact.a · 
prond have been· tried tor both larceny and eabeH18118nt. llhea sutticiAmt 
doubt exists as to the tuts or the la one t.ranaact,.on aot· cnlT wq but 
should be made the .buia tor charging two or 'aore o.ttenses ·c11.c.v., 1928, 
par. Z7). The accused, honver, should not be tound guilt,' ot inc.-18ten'\ 
aspects ot the same ao'\ or acts. 'l'he Regiaeatal. 1'\md had nos.nterHt or, 
right in the thirt)'-tira cheoks dapoaiteer in 1t..· Their prOOMCI; e,Ul . . · 
the ver.,- last witbQ.r~ b7 t.he accused al.n.ye greatl.1' sxcaeded ~ £!!.. -

· ot which he wu the Custodian and nre not indistingui~ COll!:ain.gl.ed 
with or absorbed into it. 'lbe;r were deposited in it ~ to enable · 
h1r4 t.o etteotu.ate bis theft. He ehoul.d acoordingly' haw been tound guil:Q" 
ot SpeoiticaUOIUI l ~ 32, 1Jlclusift1 ot Chara• I, bu\ not. '1211.t7 ot. 
Specifications 3.3 to 40,. inclv.abe. · 

The pollc;r,against finding an accused guilty' ot inconsistent aspects 
ot the Ba.a of'tense has as its corrollar,y the rule limiting tti, punish
•nt to the mos_t important aspect. As is said in D1.g. Ope. JJ.G,. 1912-
1940,,sec. 402 (2), 

.•Accused -'was found guilty under separate ~it:lca~ims ot 
wrong!~ using cocaine and ha:rl.ng this drug 11'1 hie poeffGsi.Oll. · 
Sin~ t.beee o.!!enses were but dUtennt aapeet• oi ~ .... act, 
puniithimmt., UDdel-

1 •
pa.ragreph·66

, • 
ot ~ 1'4rmal tc,r 

. 
~-' 

. .. . 
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(par. 27, M.C.M., 1928), should have been imposed only with ref
erence to the act in its most important aspect, which w~s posses
sion of the drug. Cl( 1561.34 (192.3).• 

-where a single unlawful act of an accused constitutes a 
felonious assault under A.W. 9.3 and also an assault upon his super
ior of!icer, then in the execution of his of!ice, under A..w. 64, 
and the accused, upon proof' of' the lml.nful act., is con'Yicted, 
under appropriate charges; and specifications, or both ortenses., 
the latter offense is the more important aspect o! the unlawful 
act for the reason that it includes the civil offense ot felon
ious assault and, in addition thereto, a breach of milita.17 
discipline and, under the policy of' the War Department, punish
ment should be based on the latter offense. CM 15.3172 (1922); 
184816, 185962 (1929).• 

The same rule has been followed in I Bull. JNJ, January-June 1942,· sec. 
402 (2), p., 16. In other words, where •the two offenses charged are 
integral parts of only one transaction•, llt.he sentence J!JB.3' not exceed 
t.he maximum authorized punishment /Joi}the major ottensen in the cases 
II Bull. JAG, April 194.3, sec. 451 (2), P• 142. · . . · 

ilt.hough the Court-Yartial erred in finding the accused guilty" ot 
Specifications .3.3 to 40, inclusive, of Charge I,-1ts sentence need not 
be reduced or otherwise modified. The table of maximum punishments does 
not appl7 to officers. Even if it did, the accused would have no grounds 
!or complaint, for his sentence does not exceed the maximum prescribed 
for either the otfense ot larceny or embezzlement. Under the circum
stances-it must be assumed that the court was aware ot the limitations 
upon its povrer to fix the punishment and that in imposing its sentence 
it considered onl7 one o! these crimes as alleged under Charge I and not 
both. 

It should perhaps be pointed out that the prosecuticn has indulged ., 
in an unDecessary multiplication ot speci!ica.tions. The Manual for 
Courts-Martial, 1928, explicitly states in paragraph l49g thati 

"Where the larceny of' several articles.1.s substantially one 
transaction, it is a single larceey even though the articles be
long to di!!erent persons•. Thus, where a thief' steals a su:11'
case COJlta1n1ng the property ot several ind.in.duals, or goes into 

·a roe.a and takes property belonging to various persons, there is 
but one larceny, which should be alleged in but one specification.• 

Thirt7-one ot the thirty-two battery and comparq- fu;nd checks were stolen 
b7. the accused on the same day. They could all have been adequatel.7 
covered b7 one specification. The accused was, however, in no wa:r 
prejudiced b7 the prosecution's overly lengthy" pleading. . .. 
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6. The accused is about 31 years of a~e. The records of the War 
Department show that the accused served in the New York National Guard · 
as an enlisted man from 1927 to 1934; that ~e was commissioned a second 
lieutenant of Infantry in the Officers Reser:ve Corps on 16 January 1933; 
that on 26 October 1937 he wa~ appointed a second lieutenant in the 
Coast Artillery Corps, Reserve; that he was reappointed a second lieu
tenant in the Coast Artillery Corps., Reserve as of 16 January 1938; that 
on 13 Au;;;ust 1938 he was promoted to first lieutenant in the Coast 
Artillery Corps, Reserve; that he had active service from 21 July to 3 
August 1935., 5 July to 18 July 1936., l August to 14 August 1937, 19 
August to l September 1938., 4 April to 31 August 1939; that he entered 
upon extended active duty on 1 Aprill941; that he was promoted to the 
rank of captain as of 1 February 1942 and to the rank of major on 20 
October 1943; and that since the last date he·has been on active duty 
as an officer. 

?. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is not legally 
sufficient to support the findings .of guilty of Specifications 33 to 40., 
inclusive, of Charge I., but legally sufficient to support all of the 
other findings and t~e sentence. Dismissal is authorized upon a con
viction of a violation·-of Articles of War 93 and 96. 

Judge Advocate 

Judge Advocate 

Judge Advocate 
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SPJGN 
CY 246523 

1st Ind. 

War Department., J.A.o.o•., 23 FEB 1944- To the Secretary ot War. 

l. Harenth transmitted for the action of the President are 
the record of' trial and the opinion ot .the Board of Review in. the 
case of Major Anthoey A. Cardella (0-302720)., Coast Artillery Corps. 

2. I concur in the opinion or the Board or Review that the re
cord of trl.al is not legally sufficient to support the findings that 
the accused embezzled $1206.5.3., which sum he was also found guilty- of 
stealiog (Specs. 33 to 40 incl• ., Chg. I); legall,7 sufficient to 
support all the other findings and the sentence as approved by- the 
review:i.Dg .authority and legally sufficient to ll'arrant confirmation 
thereo.f; I recommend that the sentence be confirmed and ordued 
executed., and that tha. United States Penitentiary, Leavenworth., 
Kansas., be designated as the place of confinement. 

3. Apiropriate consideration bas been given to a plea for clemency· 
submitted by the accused., addressed to the President and to the·Secretary 
o:t War. 

4. Inclosed are a dra.t't or a letter for your signature., trans
mitting the record to the President tor his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation., should such action meet 1d.th approval. 

~ Q ... Q__.._---------

Myron ·c. Cramer., 
Major General, 

The Judge Advocate General. 

4 Incls. 
Incl l - Record of trial. 
Incl 2 - Litt. of ltr. for 

sig. Sac. of War. 
Incl 3 - Form of Executive 

action. 
Incl 4 - Plea for clemency 

submitted by accused. 

(Findings of guilty of Specifications 33 to 40 inclusive, Charge I,· 
disapproved. Sentence confinned. G.C.M.O. 222, 29 May 1944) 
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VlA?.. Di::?li.ETi·t~:~T 
(81)Anny Service Forces 

In the Office of The Judge Advocate General 
V!asi:ington, D.C. 

SPJGQ.. 
CH 246542 

14 JAN 1'44 

U N I T Z D S T A T E S ) . P.:;RSIAN GULF S:SRVICE crn.~.fAND 

v. 
) 
) Trial by G.C.M., co_nvened at 

Second Lieut~nant HAL B.• 
)
) 

A.-rwaz, ·rran, 9, 10, 11 November 
1943. Dismissal• 

. JAYN'~ . (~1549302), Ordnance. 
-~ 

) 

OPTIUON of the BOAPlh OF .:IBVIE'\'f 
ROUNDS, EBPBURN and FREDERICK, Judge Advocates. 

1. The record of trial in the C'.\Se of the officer named above has 
been· examined by the Board of Review and the Board.submits this, its 
opinion, to The Judge Advocate General. 

2~ Accuzed was tried upon the followin~ Char;es and Specifications: 

CHAP.GE I: Violation of the 85th Article of ·,war. 

Specification: In th'":t S2cond Lieutenant Hal B. Jaynes, Ord Dept, 
327th Ordnance Company (:;:TS), was,. at the Base Am.'!lunition 
Depot, Ahwaz, Iran, on or about 12 September 1943, found 
drunk while on duty as crn~'!landin6 Officer, Det 327th Ordnance 
cor;;pany (M:TS), Ahwaz, Iran. 

CEARDE II: ·.Violation of the 96th. Article of war. 

Specification: In that Second Lieutenant Hal B. Jaynes, Ord.Dept, 
327th Ordnance Company (:zrs), did, at the Ease Ammunition Depot, 
Ahwaz, Iran, on or about 12 Septemper, 1943, wrongfully strike 

~ Private Lawrence A. :.-~cPartland, Det 327th Ordnance Company 
(::TS), on the face and body with his hand. 

He pleaded not [;Uilty to and WPS found guilty of all Char€;es and Specifi-· 
cations •. No evidence of previous convictions was introduced during the 
trial~ He was sentenced to be dismissed the service. ~he reYiewing 
authority approved the sentence and stated in his action that "Pursuant , 
to Article of war 5%' the order directing the executfon of the sentence 
is ,vi:thhald"• The .record of trial is treated as though it had been for-
warded for action u."lusr Article of W'ar 48. · 

/;. 
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3. The evidence for the ·prosecution may be sunmarized as follows: 

On 12 September- 1943., and for sometime prior thereto., the 
327th Ordnance M. T .s. Company., Vehicle Par}j: Pl.atoon., a part of the 
Ordnance Section, General Depot., Deser~ District Com.>nand at Ahwaz., Iran., 
was serving as a detachment to guard supplies at what was lO'lown as the 
British Ammunition Dump. The Ordnance Section was separated from the 
General Depot by several miles {R. 311 .32., 36). Captain Purcell commanded 
the 327th Ordnance M•.T.S. company., but he and the main body of the corapany 
were in the "Mountain District• and accused was in command of the detach
ment of 80 members of the company assigned to duty with the Ordnance · 
Section of the General Depot (R. 40., 55). As such detachment Commander.,·· 
and in the exercise of. command authority., he signed the,detachment morning 
reports (R. 52., 53; Pros. Ex. 2) and issued orders respecting guard duty 
(R. 34). 

Cm the night of 11 September 1943 accused., having been at the 
Officers' Club ( somewhere in the vicinity of Ahwaz) left the club at about 
12:30 or l o 1 clock a.m. (Sunday, 12 September) taking several..J>ther officers· 
home in his car, one of whom was Captain Albert L. salm., M.c:· of the 113th 
Gene~l Hospital. He testified that he had been at the club., had taken . 
.one drink and that although he had not seen accused take a drink at the .. 
club he "presumed that he had" because of ttthe jolly good mood he was in" · 
(R. 22) and, notwithstanding he thought accused was under the influence 
of iiquor.,. he believed accused -was sober enough to driv:e him haiitand asked 
him to do so. On the way home he changed his opinion of accused•s ability 
to drive·safely·because of the way he operated the car (R. 23). 

. First Lieutenant Frank P. Lintz - M.C • ., 113th General Hospit&l., 
arrived at the Officers' Club at about 8 :JO or 9 o'clock p,m. on the 
same evening and had thre<3 drinks while there. These drinks in his 
judgl;lent did not disturb his ability to observe and form ·an opinion as 
to another's sobriety. Accordingly., he testified that he believed accused 
was under the influence of intoxicating liquor that evening because his 
eyes were glazed and he spoke with a thick and hesitant tongue., although 
his speech was sensible (R. 24-26). He had seen accused drinking from a 
glass but did not know what the glass contained. However., had he known 
accused was going to perfom any military duties that night., he would 
have advised him to go home (R. 24-26).· While driving home he thought 
accused drove recklessly because he backed the car with too much speed, 
"got off to a real flying start" - ·upon leaving the club and later looked 
around as he talked to those in. the back seat while the car was going 
down hill. · 

At about 2 o'clock a.m• ., Corporal Francis R. Kreft, a member or 
the detachment of the 327th Ordnance M.T.S. Company who was on duty as · 
Corporal of. the Guard., had just finished posting guard #5 when he noticed 
a car approaching along the fence surrounding the dump. He discovered 
that it was being driven by accused in company with l'iajor Durward w. Yonkers. 
Accused .:.sked the corporal what he was doing at Post #5 with the lights of 
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the [,Uard truck showing. Inasmuch as it ·,.as custonary to use li1:;hts in 
posting the guard because of the extreme dar.lmess, the corporal was 
astonished at what he thought an unreasonable question and especially 
sj_nce accused had never before objected to the use of lights for such 
purpose (R. 17). 

Accused, after takinf; 1~ajor Yonkers to his quarters, vrent im
mediately to the detachment orderly room where he inquired of .Corporal 
f.reft why there was no tuard on Post #9• The corporal had no knowledge 
of the matter as no one had told him about posting such a guard (R. 15). 
Accused then got out a map of the British Ammunition Dump and asked 
Kreft to tell him where every 6uard was posted, which the corporal pro
ceeded to do (R. 14). Accused became angry, said there was supposed to 
be a guard at Post f,19 and directed Corporal Kreft to get the Sergeant 
of.the Guard, Corporal Powajba, who was acting as such (R. 15). Corporal 
Powajba also professed ignorance c~ncerning :R,St #9 whereupon accused 
ordered him to get the First Sergeant. By this time it was about 2:45 a.m•• 
·when the First Sergeant.arrived;. accused asked him whether he had notified 
the Sergeant of the Uuard about the extra guard that night and the First 
Sergeant said he knew nothing about it, although accused insisted he had 
informed him about the matter•. Thereupon the additional guard was posted. 
This "argument", as corporal Kreft called it, appeared to have been 
"sensible", but accused seemed to be under the influence of liquor (R. 16). 
Accused's speech was not "fuzzyn or "blurred" but was just angry, "like 
•blasting• someone out - hollering". 

. During the discussion accused had oc;pasion to call Lieutenant 
Elam at Andimeshk on the telephone and when he failed t.o get him •he gave 

a calling down to the operator"• Except for what followed, corporal Kreft 
saw no indications of behavior or attitude, nor -was anything.said that led 
him to believe that accused was drinking. He. 'twas not unsteady in any way11 

· and Kreft had seen and heard accused speak in the same angry manner on 
other occasions in connection with his usual duties (R. ·17). 

At about 2:30 a.m., Private Lawrence c. ?.fcPartland, .a member of 
the detachment, who had been relieved from guard duty at 2 a.m., "feeling 
ill", went to the orderly room and "was headed towa~~ the medicine chest" 
to get some aspirin when accused saw him and called to him. t:cPartland 
turned and advanced toward accused who, told him to "come to attention", 
"stand erect and put his heels together". ~crartland obeyed and.told ac
cused he was sick and didn it feel well whereupon accused struck him on 

, the nose causing it to bleed and said something _about him being na man 
or a sissyn. At the time, accused"had an excited look about him" and 
appeared to be "in a poor frame of mind", though McPartland did not form 
any opinion ~s to whether accuse~ had beerl drinking (R.· 8, 9)• 

At this point, Corporal Kreft, who had gone to summon the 
Sergeant of the Guard was re-entering the grderly room, when he saw ac
cused strike I.icPartland with his open right hand, and heard accused ask 
:McPartland "if he was a sissy or a man"• The blows appeared to be·on 
the shoulder but "glanced from his shoulder to his face" (R. 14). Ac
cused, after the first blow, ·asked Corporal Kreft for his gun Vihich ac
cused then.put on (R. 15). 
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Sergeant- Roland Leclair, acting First Sergeant of the detachment; 

testified that after-he had gone to.bed the acting Sergeant _of the Guard 
came and told _him accused -wanted to see him in a hurry. Leclair then ran 
to the orderly room where he was directed to put a guard on Post #9 (R. 20). 
After posting this guard the Sergeant returned to the orderly room to see 
what else was wanted. As he entered the room the second time he saw accused 
strike !fcFartland: in the face with. his open hand and heard him order 
Corporal' Kreft to give him his pistol which accused then strapped to his 
iraist. Thereafter he again struck L~cPartland. Just befo~e accused dis
missed Leclair from the room he grabbed him by the arm and asked him why 
he was not :fully clothed to whicl;l·the Sergeant replied that "he had run 
from the barracks upon being called• and had ffjust picked up the shirt 
he had on• (R. 19). · -

After accused had taken the gun from Corporal Kreft, he ordered 
McPartland to leave ·and shoved him as he was walking out •. McPartland then 

, went to his barracks to undress .. and hang up his clothes and the next thing -
he_ knew, 

•Lieutenant Jayriea was in back of. me.. I sat on the 
ieft side of the barracks•. He said twho put these God-damn 
lights on?l I said, 'I did, sir, I'm not feeling well•.· 
He said something like •Itm running this company, I'll blow 
your God-damn ~rains out, • 11 · · 

He ~~nt back to bed and· accused put out the· l~~ Then later, Acting 
Sergeant of the Guard Powajba told him accused again wanted to see him. 
He then went back to the orderly room, got close to accused and could 
smell liquor on his breath•. According to McPartland•s testimony the 
following then took place: 

nHe said 'I dontt know anything about hitting you•. I said 
•I think you owe me an apology,. sir• and he said he would take 
off his shirt and go outside. I said 'No., sir, I was taught to 
respect an officer' and I merely asked 'If I would hit you back., 
what would happen to ma?'. Then I asked him'; •sir:, can I smoke a~ 
cigarette I and I got pennission. n {R. 10, 13) · ..•,r" 

. 

1'Teither Corporal Xreft or Sergeant Leclair knew of any reason why 
accused ·should have struck McPartland; nor.did Sergeant Leclair know of 
any reason -wily McFartland should have been in the orderly room at that 
time of night (R. 15, 20). Leclair SI'.!elt liquor on accused•s breath, thought 

.. he did not talk as he normally does (lt. 19), and was not responsible for his 
actions (R. 20). P.e had "never seen or heard of Lieutenant Jaynes doing 
that before. He had been working vt:iry·hard and didn•t seem like h:i.rii.self, 
didn't see;n natural.• Accused "was not steady on his feet" and "wavered 
slightly" but his speech was not thick and the Sergeant could come to no 
conclusion that he was under the influence of liquor from the manner in 
which he spoke; nor could he fonn an opinion as to vm.ether accused was 
drunk or sober (R. 19), though he did think "liquor was responsible" for 
accused's condition (R. 20., 21). Corporal Kreft, however, testified that ~-
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· accused appeared "to be· Y_ihat you term a man drunkll; then, however., "I 

wouldn tt say he was drunk. The e.rgument seemed reasonable" (R. 16). At 
another time he stated "one time I believed h.c was drunk and there was 
a doubt * * *" followed imme.diately by the opinion "he was drunku (R. 17).. . . 

' · T"ne following sworn statement of accused, voluntarily made by 
him to the investi'"'ati.'1b officer, was introduced and received in evidence 
over objection of accused (R. 48, 49; Pros. Ex. l)i 

"Having had my riehts, under ,\rticle of War No. 24, fully 
explained to n~, I make the following statement unaer o~th. (Page 1) 

"U~n security inspection Saturday ~orning, September 11, 1943,' 
of the tire dump of Ahwaz General Depot, a place in the fence near 
tire pit A-10 that indica"tied unauthorizdd tires were being removed 
from the tire dump, was discovered by Lieut. Jaynes·. After return to 
th~ officl ~gt Rober.t L. Leclair., ddting first sergeant,· was. ordered 
to post an additional guard ~t this point. Then Cpl Powajba,; acting 
Sergeant of the Guard., -was taken to show him the exact spot where 

· tires were being removed•. 

"An acute need for more men has e:x.isted at. the Tire Dump sin~e 
approximately June 15, 1943, all· through the hot summer ·months it 
often be~a,n.Etnecessary to post men on guard at niE;ht after having 
worked hard all day and me (Lt Jaynes) to drive a truck during the 
day as well as supervise activities and act as officer of the' day · 
at night., loosing considerable sleep, due to only one officer being 
present until recently. (Approximately 1st of Sept). My men and· 
myself have both been .under considerable strain during this period.· 

"Saturday nignt, September 11., ·1943, I was invited to the 
Officer's Club at Quarry eamp by a fonner associate Company Officer. 
Yle had a few drinks and left the Club approximately 0130 Sept 12, 1943 
for the tire dump.· Upon arrival at the tire dump and dismounting from. 
the vehicle I discovered I felt different but I also discovered no guard 
had been posted as ordered.the previous d~y. Considerable confusion 
was caused.in posting the ·guard. I have no knowledge of striking 
Pvt. McPartland or threatening to shoot lUly one. 

•r would like to request pemission to invita attention to the 
a tta.ched guard order and the fact that it was necessary to post a 
guard at this particular point due to a native being shot on this post 
the follow:i.n&, night, ·sept.ember 12,. 1943, admitting he ha~ taken tires 
from the pit on previous occassions.n · 
. . . -

Ther~ was.also introduced and received.in evidence without objection 
a true extract copy·or the morning report of •net. 327th Ord. M.T.s~· co.,, 
Vehicle Park Pl.atoon• covering •Remarks" fran .1 to 16 'Septemb_er 1943, · 
in~l":5:t'te (R. 53; Pros~ Ex. 2) • 

. . . · •·. , ·Therein ·1t appears that the entries o:f' 1 to 13 September in-,~iv•, are init~aled ·with the ·1etters "H.B.J.• while those of 14 to 16 
. ..:: '~ .,......._. -·--·: ·- ,·-

http:received.in
http:caused.in


{86) 
September are initialed "D.W.Y. 11 • The following entries., among others are 
found thereina 

asept 14 Lt. Jaynes relieved of C_O!I'.mand of Detachment*** 
* i;· * * D.W.Y." and ' 

"Sept 16 Major-Yonkers Appointed Det. Commander as per Special 
Order #45 from Headquarters., General Depot., dated Sept ~5 * * * 
D.Vf.Y." 

The court took judicial notice of Special Order No. 45, Head
q1.1prters General Depot, Ahwaz, Iran, 15 September 1943 (R. 54; ·Pros. Ex. 3). 
This order appointed Major Yonkers as Detachment commander., Detachment 
327th Ordnance M.T.S. Company, Vehicle Park Platoon, vice Second Lieutenant 
Hal B. Jaynes, relieved. · · 

4. For the defense.,· Major Durward w. Yonkers testified that he was 
senior Ordnance Officer attached to the. staff of the CC8llllland.ing Officer of 
the General Depot at Ahwaz., Iran, although his quarters were at the British 
.A.mm.unition Dump (R. 31). He did not consider himself "in command" of the 
detachment of the 327th Ordnance M.T.S. Company at the time of the of
fenses charged against accused., but as,sumed accused was in corranand (R. 32). 

On the evening of 11 September 1943, he and accused had left the 
dump at about 8 or 8:30 p.m. and gone to the Officers' Club where eadh 
"bad·a couple of drinks" (R. ?S, 30., 31). Ac,pused had "no liquor with 

, him• at any other time during the evening {R. 30); but he did not know 
whether he had any after they parted at about 1:30 or 1:45 a.m. on the 
morning of .12 September 1943. Some· time after midnight Major Yonkers., in 
~ompany with captain Salm, Lieutenant Festine and two other officers whose 
names were unlmown to 1!ajor Yonkers., were taken hane by accused in his car. 
After accused had taken all of the other officers to their quarters he and· 
hlajor Yonkers proceeded to theirs. In doing so, as they approached the 

- dump., ·they noticed lights along the fence surrqunding the dump and Major 
Yonkers.asked accused what could be the reason for them. Accused t,i;iereupon 
drove over ·to find out and they discovered it was caused by the guard 

· truck which was used in posting the relief. Although this -was a nonnal 
procedure., accused and Major Yonkers had been ~urious to ~earn the cause 
of the lights, inasmuch a13 some tires had been- stolen prior to this oc
casion and ,they were merely checking to find out whether the lights were 
caused by "the .guard truck or someone else11 • At the time., accused "mentioned 
something-about a guard th.at -was supposed to be posted on a new post"(R. 29) 
and Major Yonkers recalled being present in the detachment orderly room 
on the morning of 11 September 1943 when accused discussed with Sergeant 
Leclair the posting ~f a guard on a new post {R. 30). After the episode 
et the guard.post along the fence, accused drove Major Yonkers directly 
to his ·quarters (R. 29).· 

f · !n :Major Yonkerif! opinion accused, who was ~er _his observation, 
all evening, llBS not drunk nor was there anything in his attitude- or con
c;lition to indicate. he had been drinking. He had noticed nothing unusual 
in 'iji~ anner in which accused drove his automobile, was of th·e opinion 
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that he backed the car away fran the club in a normal manner and did not 
recall accused•s turning_ to c::onverse with passengers in the rear seat while 

· going down hill, though Major Yonkers was sitting in the front seat with 
him ·(R. 31, 34) •. He did not consider it wrong for accused to leave the 
dump area to go to .the club on this occasion although he felt that all were 

. technica11¥ on duty 24 hours a day (R. 31)~ 

. Major' James L. Phillips, Executive Officer of the General Depot 
at Ahwaz, Iran, testified that no officers were on duty.24' hours a day 
at the Gimeral. Depot and ·because of the excessive azno'..lllt of work the 
Ordnance Section had been obliged to perfonn, he had informed accused that, 
after conv8irsation with Colonel Stoddard, the Depot commander, he was·· . 
authorized to advise accused that he was not restricted to.the Ordnance 
area every night and "on special occasions whenlE wanted·to go out, it was 
alright· as far as the General Depo_t was concerned• (R. 37). · 

' . 

Major Truman Hienton, Director .of Supply for the Desert District, 
testified t.ha the was present at the Officers•. Club on. the evening of 11 
September 1943, saw accused there and •talked to him £or some time• at about 
10 o•clock p~m• ., or later. When asked wi_lether, in his opinion., he would say 
accused was drunk lle replied a "I certainly would notn. He ~_not seen 
aecused drinking (R. 38, 39). 

Major- Madison M. Duncan, 187th Ordnance, Heavy Maintenance Bat
talion, the District Ordnance Officer, testified_that he had seen accused at 
the Offi~ers• Club on the.evening of 11 Se~tember 1943, talked with him, 
observed .his conduct,; and while he would. say that ace: •sed had taken one 
drink, he was not drunk. As Executive Officer ·of the battalion he would, 
upon accused's efficiency report, rate him as excellent in character and 
efficiency - notwithstanding.the charges upon which he was being tried (R. 42). 

Second Lieutenant Anthony Festine, 327th Ordnance U. T.s. Company1 
testified that he met accused at about 12:30 a.m. on the morning of _12 

. September 1943, at the Officers• Club, and was later taken home by ac
cused in his (accused•s) automobile. Lieutenant Festine had taken only 
one drink and that was with accused. During the trip home he noticed 
nothine; unusual about accused's driving. In his -opinion accused was not 
drunk but Lieutenant Lintz was. His opinion as ·to Lintz was based upon the 
fact that while playing the piano at the club he made mistakes, he was · 
hesitant in his speech and when he walked out to the car "he had a 1ittle 
difficulty gettfag in.• 

Security Order No. 1, Headquarters.,_Ahwaz General DeI?ot, Persian 
Gulf Service command, Office of the Ordnance Officer, 22 July 1943, was 
introduced and received in evidence without objection ·(R. 34; Def'. Ex. 1). 
This was an order prepared in the name of the General Depot Co::ullander and 
signed by acc~sed as Ordnance Supply Officer. Iri addition to providing 
for general security at the British Ammunition Dmnp it also set up.a guard 
system for ~he area consisting of nine posts.· 

Special Order No. 159, Headquarters Persian Gulf Service Corranand, 
USAFINE, 1 ~ugust 1943 was likewi13e introduced and received in evidence 
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without objection (R. 41J De£. Ex. 2-). This order placed Major Yonkers 
on detached service with the Headquarters 0£ the Desert District as 
Assistant Ordnance Officer, Ordn~ce Section~ Al').waz General Depot. 

5. Accused having elected to be sworn as a witness testified that, 
prior to the. time :11..ajor Yonkers vias assigned to the General Depot at 
Ahwaz as Ordnance Officer, accused was the only ordnance officer on duty 
in the depot area>and the only officer with a detachment of 87 men, most 
of whom were in thenospital. Because of the small number of men and 
the nature 0£ their duties. it was necessary to work the .men unusually hard; 
in fact, 'after working 12 hours during the day some men were obliged to go 
on guard at night, -"sometimes ~-s lon;;; as 30 days at a ti.11e" (R. 47, 50). 
Notwithstanding., accused never had any serious disciplinary troubles 
with the enlisted men of his datachment though acting First Sergeant Leclair 
frequently tried to·persuad.e accused to modify what seemed to him to be 
harsh orders (R. 50)- These discussions had led. to arguments ~tween ac
cused and the Sergeant but "no real feeling" had been aroused thereby. 

Previous to ll September 1943 he had examined the area of the -:{ 
British An:munition Dump with regard to the proper guarding of·the -valuable 
and essential tires stored there •. 'This he had done because he had foup.d 

- aiMtomobile tracks along the fence and concluded there had been thefts (R. 47). 
A new post was determined upon and the acting First Sergeant had been told.,. 
in the pre.sance of Major Yonkers., about posting the new !;Uard {R. 46). 

On the night of 11 September 1943 Major Yonkers had :fvited him 
to go to the Officers' Club and they went there....to::;ether (R. 45., 48). 
Vfnile.at the club accused had three drinks which;~in his opinion., did 
not affect him mentally or physically in any We,.;{• When about to i;O back 
to quarters., captain Salm requested accused to take Lieutenant Lintz 
and another officer back to the hospital which he consented to do; 
Uajor Yonkers, Captain Salm, Lieutenant Lintz and ::?estine and the other 
ur.identified officer then left together in accused ts automobile., no, one 
making any _objections to going along (R. 45). After tak:.mg Captain Salm · 
and Lieutenant Lintz to the medical .officers quarters., accused drove to 
the Foley Hotel where-Lieute~ant Festine had his q~arters. Thereafter 
accused in company with 1!ajor Yonkers proceeded to Major Y:onkerst · quarters 
at the dump. In the words of accused: 

"We proceeded to the railroad crossinb, which is between Ordnance 
Section., Ahwaz General Depot. At this point we observed a light in the 
area near Post #5. The light was still; it wasntt moving. Previously
I had discovered a pl~cc which looked as though tires w:re bein? taken 
out through the fence that was erected arotu1d the sub-depot. s~ that 
light :immediately made us suspicious.· So we dro~e over to investigate. 
1Ve drove p2rallel to the fence to the main gate. The corporal of the 
Guard met us. We asked h:im what he was doint: with_ the truck at the 
fence with the lights on. He remarked that he had just posted his 
guard. As I drove down the ·fence I had had no challenge from the 
guard that was suprJosed to be posted there. I asked him wpy there 
was no guard on this post. Ee seemed to !mow nothing about it. I 
drove I.iajor Yonkers to his quarters and then drove to the Orderly 
Room. At first I thought I would post the ;;uard and let ,it 60. But 
after I studied it over I called the Sergeant of the Guard. He said 
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nobody had civen him o~ders. I sent for the Actinc rirst Sergea~(.> 
He said he didn't have anyone to ~o on post. Finally I had to tell 
him if he didn 1t 1,;et a guard he would have to ·GO to the guardhouse; 
eventually he went for the 6uard. The Sergeant of the Guard, the 
Corporal of· ~he Guard and I sat dovm on one of the desks waiting 
for 'hi_-rn to return with the t;uard to co on post. .:..fter awhile I 
walked back and observed Private 1lcFartland in the Orderly Room and 
asked him what,_ he was doing there. He s:,id he was woke up. I 
told him to get out of the Orderly :r:.oom. I didn rt want him in there. 
He came richt back with a ran,ark that •didn't, he have the right '!i<> 
correct so.nething('1 I said "Go bacl~ to bed•; he said if he were a 
civilian he ,rould do. something about it. At th3't time. I grabbed 
hold of him and pushed him., At .-thi~ t:i...'lle the Sergeant and t.1-ie 
Corporal of the Guard carie back in. Ji. thought they brought the 
sentry. I asked h:i.111 for the?pistol. He, qwe me the pistol and r 
noticed the guard wasn•t do"Wll. HcPartland was still in the room. 
I eave him a!lother shove toward the dopr. H~ started walking out 
slowly. He wasn•t going fast _enough, ~o I gave him another shove. 
Then I turned to Sergeant Leclair and he said he had been down to. 
get the sentry. I observed the lights on in Barracks #2 so I went 
down and turned them of'f. I went back to 1ihe Orderly Room and . 
Private Settles. came in and I went ci'own and posted him and ca:ne back. 
I sent the Sergeant of the Guard after l!cPartland to tell him to. -
COlllC d6.m anci state his grievance; he stated his nose had been 
scratched; I talked to him a little w'nile." 

Some time while this was transpiring accused, wishing to request Lieutenant 
Elam at Andimeshk to bring a truck to the dump, called his headquarters 
on the telephone to direct the charge of quarters to gi~e Lieutenant Elam 
the message (R. 47). · "-- -

Accused denied striking Private :foPartland but admitted pusning 
· him and believes McPartland ;thinks he did strike him. He pushed ii:cPartland 
several times and at the "first push his hand slipped from the shoulder and 
came lightly in contact with :McPartland's face. Accused also denied making 
threatening remarks against McPartland in the barracks later to the effect 
that he wouid blow his brains out, but he admitted he had gone to the · 
barracks to turn off the lights at which. time he did not sec McFartland. 

6. In the Specification of Charge I accused is alleged to have 
been drunk. while on duty nas Connnanding Officer, Det. 327th Ordnance 
company (~.T.s.) ••• n and both the prosecution und defense took considerable 
pains to adduce testimony touching the question es to whether or not }:le 
was, in fact, the detachment commander. Obviously this matter is of no 
concern unJe ss the gravamen of the offense is shown and consequently it 
is proper to first detcr,:li~e whether accused was drunk at the time and 
place specified. If.he was not, there is no need to determine the capacity 
in which he was then acting. • 

For the prosecution three enlisted men of accused's detachment 
, and a ].,i..euten:c_nt of the Medical Corps testified as to the facts and cir
. c\lll'lsta:nce& surrounding both offenses charged against accused. Private 

- 9 -



(90) 
MoJ>artland, 'Whom accused is .charged .with striking, stated that accused . 
. had an excited look about him and appeared to be :iJl a poor frame of m:iJld. 
He formed no opinion as to whether accused had been drinking though he,· 

··at one time, smel:led liquor on his breath. Corporal Kreft stated that 
accused seemed tobe under-the influence of liquor although his speech 
,ras, sensible and neither nfuzzy"nor "blurred" but angry; nor was he un

'."~~ady :iJl any way and, except for the fact that accused struck Private 
·' :McFartland, Corporal Kreft saw nothing. in his behavior or attitude nor in 

anything tho.t he said which led hinr to believe accused had· been drinking•. 
He· nevertheless, after wavering in his testimony regarding the issue, said 
accused was drunk. 'Acting First Sergeant Leclair smelled liquor on accused's 

· breath, thought that he did not talk as he normally does and did not appear . 
responsible for hi9 actions. He was unsteady on his feet and wavered slight~ 
but his speech was not thici:. In the light·of all the circumstances the 
Sergeant could fonn no opinion as to whether accused was drunk or sober but did 
think liquor was responsible for accused's-condition. Lieutenant Lintz 
'be-lieved accused was under the influence of intoxicating liquor beca1:1se his 

. eyes were· glazed, and th~ugh his speech was ·sensible he spoke with a thick 
and hesitant tongue. He also thought accused drove the car reckless~ 
lVhen he took hlm (Lintz) to his quarters. 

. On the other hand three majors ahd a second lieutenant testi-
fied as to a.ccused•s sobriety on the occasion in question. Major Yopkers 
senior ordnance officer, who was with accused from about 8:30 otclock p.m. 
on the even:ing of ll September 1943 until approximai;,ely 1:45 a.m. the next 
morning, stated that he was not drunk nor was there anything in his attitude 
or condition to indicate he had been drinld.ng though he admit~q_j;le and ac
cused had a couple of drinks at the Officers' Club that night. Major Hienton, 
Director of Supply for the Desert District, who saw accused and talked with 
him at about 10 p.m. or later on the night in question, said that accused 
was certainly not drunk. Majer Duncan, District Ordnance Officer, 'Who had 
talked with and observed accused's conduct at the club on the same evening 
said he -was not drunk. Second Lieutenant Festine, who was one of the 
officers who was taken hoI!!e in accused's automobile, had taken one drink 

· with accUDed and in his opinion accused was not drunk at l a.m. on the morning· 
of l2 September 1943. He di.cl, however, cast· considerable doubt upon the 
testimony of Lieutenant Lintz by saying he was drunk on the occasion. Thus 

·there is a confli?t of opinions as to accusedts sobriety which can olily-.be 
resolved by a careful comparison and weighing of the evidentiary facts by 
which such opinions can be justified, ~king into consideration, at the 
same time, all other facts bearing upqn accused's conduct and demeanor at the 
time and p~ce in q;uestion. · 

Drunkenness,.within .ths meaning of Articl~ of War 85, is defined 
to be nany intoxication which is sufficient sensib~ to impair the rational 
and full exercise of the mental and physical fac~ties" (par. l.45, MCM 1928);. 

. In determining the question in the instant case it would be both 
unfair and unreasonable to disregard the envirornnent in which and the cir
cumstances under which accused was placed at the time of the alleged of
fenses. For a considerable length of tL~e he and a small detachment of men 
had been assigned to an isolated area in the Desert District of the Persian 
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Gulf' Service command 'Where they worked long hours by day and did guard . 
duty at night. Judicial notice may be taken.of· the intense and constant 
heat, in this theater. The ·evidence shows th.at physical powers had been 
strained and nerves had become te~e to the point where accused may well 
have been distraught and the men of his detachment dissatisfied and dis
contented with their lot. 

There is nothing in the record to sh~ that accused had sought 
the solace and comparative comfort of the 0ffi~ers' Club of the General, 
Depot on any other occasion ;than the one in question. . Indeed., the evidence 
shows a remarkably constant devotion to duty ·on his part at the Amlutnition 
Dump and a fixed opinion in the minds of some officers that th~y were on 
24 hour duty~ On the night. of 11 September 1943, at the invitation of 
:V.ajor Yonkers., ·the ranldng ordnance officer of the depot., accused went 
to the club and during the period from 8 :30 p.m. to l z30 the .next morning , 
had no more than three drinks after which they, returned to the -Ammunition . 
Dump. At this point accused was confronted with a situation 'Which_ undoubte~ 
influenced everything that transpired thereafter. · 

Being mindful of the valuable i;itores,of critical rubber materiel., 
for the security of which his dutachment :was responsible., accused had-deter-. 
reined on the morning of ll September to post an additional guard at a new 
post and had so infonned the acting Fj.rst Sergeant in the presence of 
Major Yonkers. This the Sergeant deni&a but Major Yonkers corroborated., , 
When., wi:.ile returning from the club and after approachingthe fepcesur
rounding the dump to find out the cause or ~ht in the vic~ty ·of this · 
new guard post., accused discovered that there was no guard on duty at that
point., he took Major Yonkers to his. quarters and then :unmediatei, proceeded 
to the detachment orderly room ,mere.t in turn, he summoned the Corporal of . 
the Guard, the Sergeant of the Guard and .the actini; First Sergeant in an 
effort to detenninE,l why.his orders had not been obeyed. Each., in turn., 
denied any knowledge of such guard post.,· or guard., or receiving orders 
relating thereto and there was apparently some degree of insubordination 
on their part., because accused was obliged to·threaten the First Sergeant with 
disciplinary action before the posting of the new guard 1988 .finally ac
complished. 

While this was going on., a private of .the detachment, llho 
claimed to be ill., was discovered wandering about 1ri search of the medicene 
chest., and the offense alleged in Charge II was.committed. From the 
testimony of the corporal of the Gu~rd and the acting First Sergeant., there 
appeared to be no good reason for the private•s presence in the orderly 
room at the time and it seems reasonable to assume that private soldiers did 
not.have free access to the .medicine chest-nor authorization to treat 
themselves with drug~ obtained therefrom. 

Meanwhile., recalling the need of a truck for some_essential 
purpose during the ensuing day, accused made a telephone call to Andimeshk 
in order to convey a inessage to a lieutenant with whom he had made prior 
arrangements regarding the furnishi."lb of the truck. That he had sQ'lle 
·additional provocation arising from difficulties incident to getting the 
telephone connection is also apparent from the test:imony. • 
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Thus, it a_l.)p2ars that c.ccused was confronted with a mm1ber of 

aggravating cond:tions which at that time of day and under the circumstances 
rr..ight well have upset the equanimity s.nd con:posure of a perfectly sober 
and ordinarily calm and l~vel ffiinded person. 

After a careful ·study of all the evidence and a compa.rison and 
weighing of the testimony oi' each witness, the Board is of the opinion 
that ~ccused was not under the influence of intoxicating liquor to such · 
extent that the rational and full exercise of his mental and ph;j"sical 
faculties was impaired, but, .on the other J-,and, with the exception of the 
untoward incident later discussed herein, 'W2.s not only fully cognizant of 
his responsibilities, but canprehended every situation requiring his of
ficial action at the time and place, and fully and properly discharged his 
duties in re~ard thereto. The record of trial is, therefore, held to be 
legally i..'1.sufficient to support the findings as to the.Specification·and 
Charge r. 

While the offense alleged in the Spe~ification of Charge I-I wa~ 
committed under all the provocation and aggravations heretofore· sho11n, 
it must be viewed :in a dilferent light than the offense alleged in the 
Specification of Charger. W.natover fitness·to be a commissioned officer 
a man may otherwise display it is fundamental that he should possess a 
mental poise and an' equable .temperament if he is to be safely entrusted 
with the leadership of other men. Indeed, though he possesses all else 
that will qualify him to be a good officer, if he lacks these virtues he 
will constitute a potential menace· to the diiscipline and safety of those 
~ver whon:i, he is given authority. · '' 

Long. hours of duty, hard-work and petty annoyances and provo
cations constitute no excuse for loss of temper and consequent bad.judgment, 
for the nearer an officer draws to the sceno of actual contact with· the 
enemy, the more· frequently will he ·be confronted with .such distracting and 
aggravating circumstances and the real test of the temperme.ntal fitness of 
an officer lies :in how he ldll conduct himself when· confronted by or sub-. 
jected to them. · · · 

Anyone reading the record of trial in this case will feel a 
cer.tain sylllpathy with accuse~ because of the dull, unglamorous and_monotonous 
tour of duty in which he was engaged; but nothing sholl?l at· the trial can 
justify his laying hands ·in anger upon an enlisted man• of his command.·. · · 
The circumstances•may be mitigating or extenuating but they do not con-
stitute a defense. · 

·It is. not clear whether accused actual.:cy struck Private McFartlani • 
in the· face with his open hand or llilethe~ he shoved him so rO'Ugh:cy- that 
his hand glanced from the shoulder and hit the private's face. In either· 

· event, he committed _the· offense alleged. 
. ' , 

?. Attached to· the record of· trial are recommendations for 
celemency submitted by Colonel Homer B. Pettit, C.E.,· Commander .ot the.. 
Desert District, Persian Gulf Service.Command; Major James L• Phillipa, 
Executive Officer, and Major Trunan E. Hienton, Director of Sum,lvLboth
of the General l)epot, Ah•z, -Iran; Major Charles n. Edmonson, ~l"vel"'." · 

12 ·-



Judge Advocate. 

. (93) 
master of the Desert District, the Investigating Officer; captain Robert 
L. Purcell, Commanding Officer, 327th Ordnance Base Depot comf)<lny, and 
l.st 'Lieutenant Robert Kaitz, T.c., Defense Counsel. In substance, these 
officers submit that accused is a conscientious, hard working, and willing 
officer of excellent character and that he has displayed qualities of 
leadel'ship, loyalty, initiatlve and personal integrity of the highest 
order.' The Staff Judge Advocate, Colonel ?.!ili'ord F. IIenkel, J .A.G.D.:, 
advised. the reviewing authority t.hat he had no power to commute the sen
tence but that commutation be reconunended and that accused be restored to 
duty as soon as possible. Conside"ration was also given by the Board to 
a letter from Honorable J. w. Bailey, .u.s.s. to the Adjutant General on_ 
6 December 194.3 in which letters fran prominent citizeIJ.s of Lenoir, North 
Garolina were enclosed and a plea for clemency was submitted; likewise 
to a communication from Honorable Robert R. Reynolds, u.s.s. to The 
Adjutant General on 6 l)ecember 194.3, and iiso to a letter fran Honorable 
R. L. Doughton, M.c., to The Ad~tant General '!:>n 4 December 1943, en
closing letters from accused's mother, Hrs •. B. c. Jaynes and requesting 
favorable consideration th,reof if possib-:r.. 

8. Accused is 29 years, 9 months of age. According to records of· 
the War Department he was born in Lenoir,· North carolina., ms graduated 
from the high school, studied higher mathematics by correspondence and ~t
tended a college course in radio camnunication for two months. He enlisted 
at Fort Bragg, .North carolin~ on 10 December 1936 and after serving two 
years with the 4th coast Artillery at Fort Amador., Cana,l Zone., was honorably 
discharged on 30 March 19.39 at Fort Moultrie., South carolina with character. 
"Excellent".· He enlisted in the Regular Anny Res_erve at Fort Moultrie, 
South Carolina on 31 Harch 1939 and was called to active duty ? February 

, 1941 at Fort Bragg, North carolins •. After attendance at the Ordnance _ 
Officers Candidate School., Aberdeen Proving Growid, Maryland., he was dis
charged as a•Technican., ~th Grade and commissioned a second lieutenant., 

. A:rmy. of the United States on 19 September 1942 and assigned to Ordnance 
Offic_er Replacement Pool at Aberdeen Proving Ground.• 

9. The court was ler;ally constituted and had jurisdiction o:f the 
accused and the offenses alleged. No er~ors injuriously affecting the 
substantial.rights of the accused were connnitted during the trial. In 
the opinion of the Board of Review the record of trial is legally· insuf
ficient to support the findings of guilty as to Charge I and its Specifi
cation but is legallyrufficient to support the findings of guilty of 
Charge II and its Specification and to support .the sentence and to warrant 
confirmati«>n thereof. Dismissal is authorized upon conviction of a violation 

or Artic1e or l'lal'. 96. IJ(,;, .. c-J~··!°< .-
J'~~. Judge Advocate. 
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1st Ind. 

war Depart.ment, J.A.o.o., 18 FEB 1944 - To the Secr~tarr or W~r. 

1. Herewith trannitted for the action of the Pruident are the 
record of trial and the opinion of the Board of Review in the case or · 
Second Lieutenant Hal B. Jaynes (0-1549302), Ordnance. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to support th• findings of guilty as to 
Charge I and its Specification but is legally sufficient to support the 
findings of guilty of Charge II and its Specification and to support the 
sentence and to warrant confirmation thereof. On the basis of pleas for 
clemency attached to the record of trial arxl set forth in the opinion ot 
the Board of Review, in which I concur, and in view ot' extenuating cir
cumatances apparent in the record, I recommerxl that the sentence be con
finned but c011111Uted to a reprimand and forfeiture of $50 of his pa7 per 
month for six months. · 

J. Inclosed are a draft of a letter for ;your signature, transmitting 
the record to the President for his action, and a fonn of Executive action. 
designed to carry into effect the reconmendation herein.above made, should 
such action meet with approval. 

Myron c. Cramer, · 
Major General, 

The Judge Advocate General. 
3 Incl.s. 

Incl.l~ec. of trial. 
Incl.2-Dft. ltr. for sig. 

sjw. 
Incl.J..:forRI: of Action. 

(Findings of guilty of Charge I and its Specification disapproved. 
Sentence confinned tut commuted to reprimand and forfeiture of $50 
pay per month for six months. G.C.M.O. 168, 11 Apr 1944) 
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UNITED STATES 84m INFANTRY .DIVISION1 
v. ) Trial by G.c.u., comened at 

) Camp Claiborne, Louisiana, 
Second Lieutenant R.lllroND ) 15 December 1943. Dismissal 
F. GRAHAM (0-1316637), ) and total forfeitures. 
Infantry. · ) 

--~--------
OPINION ot the BOARD CF REVIEW 

m:rvm, 01CONNCE and LO'ITERHOS, Judge Advocates. ~-------
l. The Board of Review has examined the record or trial in the case 

'Of the officer named above am submits this, its opinion, to The Judge 
Advocate General. · · 

2. The accused was tried upon the following Charges and Specifica-
tionss· · · 

CHARGE Ia Violation o! the 61st Article of War. 

Specification: In that Second Lieutenant Rqm0?1d F. Graham, 
·, Compaey "F11

1 · 334th Infant17, did, without proper leave, 
absent himself from his organization at Camp Howze, Texas 
from about 2 September 1943 to about 6 October' 1943• 

CHARGE II1 Violation of the 94th Article of' War. 

Specif'ication1 In that Second Lieutehant Raymond F •. Graham, 
Compaey "F", 334th Infantry, did, at Santa Fe, ?Tew Mexico, 
on or about October 31;-'Z 1943 present !or approv,µ and pa:y-
ment a cl.aim against the united States by presenting to 
First Lieutenant M. ll. Senerius, Class "B• .Agent Finance 
Officer for Lieutenant Colonel D. s. Seaborn, F.D., Finance 
Officer, at Bruns General Hospital, Santa Fe, New Mexico, 
an officer o! the Arm:, of the United States, dulJr authorized 
to approve, allow and pay such claims, a duly executed "Pq 
and Allo,rance Account, w.D. Form No. 336•, cl.aiming the 
amount o! abrut $342.70 !er base 181' and subsistence allow
ance !or the months of September and October 1943 ~ch 
claim was false and fraudulent in that he represented him
self to be entitled to such pay whereas in fact he was not 
on a pay •tatus !rom about 2 September 1943 to about 6 
October 1943, during which period he was absent without 
leave from his organisation. · 
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He pleaded not guilty to and was found guilty of all Charges and Speci
fications with the follorlng exceptions and substitutions: Specifica
tion, Charge I, guilty except the words "2 September 1943", substituting 
therefor \he words •7 September 1943"; Specification, Charge II, guilty 
except the words "amount of about $J42.7on and "about 2 Septooiber 194.311; 

substituting therefor, respectively, the words "amount of about $JS.3.2on 
and "about 7 Septanber 194.3"• He was sentenced to be dismissed the 
service and to forfeit all pay and al.la,rances due or to become due. The 
reviewing authority approved the sentence and forwarded the record of 
trial.for action under the 48th Article of War• 

.3. Evidence for the prosecution: 

a. Specification, Charge ·ia An ·extract copy {Ex. A) of Para
graph 42,-Special (lrdere No. 149, Headqua~s Infantey Replacement. Train
ing Center, Camp Roberts, California, dated 2h June 194.3, showed accused 
assigned to the 84th Intantr;r. Di vil!ion.. It ns stipulated that on his 
"release from camp Roberts", the accused was "confined" in Hofi' General -
Hospital, Santa Bart>ara, California on 20 August 1943 • . An extract copy 
(Ex. C) of Paragraph 6, Special Orders No. '2JJ, Headquarters Horr General. 
Hospital, Santa Barbara, California, dated 31 August 194.3, showed accused 

·, physically f1 t far duty and directed him to proceed to the 84th Infantr,y. 
Division at Camp Howze, Texas. An extract copy (Ex. B) o! the morning 
report, Detachment of Patients, Hoff General Hospital, Santa Barbara, , 
C&lltorni.a, dated 4 September 1943, showed accused released from the 
hospital to dutg as of that date. An extract copy (Ex. D) of Paragraph 4. 
Special Orders No. 183, Headquarters 84th Infantry Din.non, Camp Howze, 
Texas,· dated 21 July 194.3, showed accused assigned to the JJlith Infantry. 
A copy (Ex. E) of Special Orders No •. 115, Headquarters 334th Infantry, Camp 
Hone, -Texas, dated 22 July 194.3 showed accused assigned to Compaey "F"• 
An extract copy (Ex. F) or the .morning report of Company F, 334th Infantr., 
dated 24 September l943, showed accused !rom en route to join from Hott 
General Hospital, Santa Barbara, California, to "AWOL" u of 2 September 
1943• It was stipulated that accused was apprehended and returned to ai.11-
tar,y ccntrol at the station hospital, Camp tuna, New :Mexico, on 6 October · 
1943•. An extract copy (Ex. G) of Paragra?t .3, Special Orders 110. 289, 
Headquarters Air Transport Camnand, Replacement Center, camp tuna, . dated 20 
()Ctober _194.3, .directed accused to proceed on or about 22 October 1943, to 
Bruns 9eneral Hospital, Santa Fe, New MeXico tor further observation and 
treatment and.' upon completion to proceed to his proper station. An 
extract cow (Ex. F) of the morning report of Comp&IJy F, 334th Inf'antey, 
dated l December 1943, showed accused from Bruns General Hospital to arrest. 
in quarters as of that date. First Lieutenant William H. Schulze, can- . 
manding C~ F, te8t~f'ied on cross-examination that he alTi.ved at the 
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date accused was marked •AWOL" from a canmunication received on 28 August 
stating that accused had been discharged frdm the hosp:i.tal. He was told 
to allow four days travel time and if· accused did not aITive within £our 
days ·he would be "AWOL" (R. 7-14). 

b. Specification, Charge Ila First Lieutenant M• M• Senerius 
.testifiedoy depositicn (EX• H) that he was the Class "B" agent finance 
officer for Lieutenant Colonel n. s. Seaborn, Finance Department, finance 
officer at Bruns General Hospital, Santa Fe, New Mexico, and was au
thorized to pay claims far base pay and allowances clailood on War De
partment Form No. J.36; that the accused, while a ·patient in the hospital., 
presented a claim. for and received the sum of $.35.3.20 covering base 
pay and allowance for subsistence for the months of Septenber and October 
194.3; that he did not know at the time or· payment that accused was not' 
on a pay status frcm a.bout 7 September to about 6 October 1943; and that 
he learned of the non-~ status from the hospital adjutant the clay ac-
cused was to depart !ran the hospital. The cross-interrogatories {re.ad · 
to the Court after accused had testified) ShOlfed .that accused had previously 
submitted a claim for the month of No'VSllber 1943, that upon learning of the 
non-pq status of accused during part or September and October Lieutenant 
Senerius notU'ied the disbursing officer., and that he then informed accused 
or the seriousness or his false claim. He adT.l.s9d accused to make a report 
of' lds •AWOL time• to the .finance officer at C&m.p Claiborne, Louisiana~ upon 
his arrival. Accused assured him that he would qo so 1n order. that the 
proper deduction could be made en hia next claim !or pay and allo'W2nces. 
Lie¢enant Senerius pointed rut to hi.a that i.f the cla:ia tor uovember was 
processed for payment, it would constitute a· false claht., and stated that 
he would recall it for cancellation. Accu.eed. agreed and the claim was can
·celled. Accused neTer denied .to Lieutenant Seneriaa that be wae on a non
P87 st:atua tran a.bout 7 Se~tember to about 6 · October 1943 (R. ·lh-1.S, 26)_. 

4. For the defense I Accused testitied that h• knew f'rcm hie conversa
tions with the doctors at Hoff General Hoi,pital that hi• career as an 1nq 

.officer was finished. Betore leaving the hoapital he wae shown a ccmmunica
t1on from the Commanding General, 84th Infantry Divisiori, which Ncamnended 
his eeveranoe from the service, am was aware that enrything he had ae
c~plisbed up to that tuie h8A "acme up in smoke•. · He had enlisted in the · 

· Ai.'rq, worked hard, and wa.e a platoon sergeant at the time he entered •ocs•. 
When. he le.ft the hospital. at Santa Barbara., he was feeling "lowtt and was 
no:t, 1n the atate ot mind tor •any good judgment•. He did not have reaern
ti~ns and as it waa tabor Da,- week-end _he 1ras. unable to obtain ·a iseat on 
th• train•. He went to a hotel~ bought a bottle of ldrl.ekq and did 'not; 
know how lq he •stayed on itA. He was ill whsn he .finall.7 left Sant.a 

• Barbare. to go east. He had to·cbange trainll, got oft at Las Vegas at three 
o•_clock 1n the morning, feeling •rough and .sick•, and went to a hotel to· 

. clea,n up and get sane reet. The train which had been running three hours 
~nd schedule, le!'t earlier that·day, he had to •lq' overt', and it waa the 

same damn th~ all over again" until •the Majer• took him to-the ho•pital. ,· 
at c~ Luna (R. lS-17)• . ' 

·-3-
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. 111th reference tc- the t~·1d.~1lerit ol.llla (Spec., ·Cbg. n>,.:ac-. 
cueed stated that he ran up a msH bill 'ililil'o 1n the hospital at C8ap 
Luna and was lt'ithout. hnds. · lie inq;uir-ed Bbout hie atatu and :ttt;he 
doctor" told biJB .to put in a. vwoher ao he -.m.o •under no. charges•.. ·At 

· the suggestion ·of •the doctor" accused arra.,ged nth the ••H .ctticer · 
to p,q ha account a.tter hs arTiTed at Br,m.s General Hoepital•. .uter 
his transfer to Brana General Hospital. acCUfled was informed by a·. 
sergeant a,. dllt7 in. the finance o!fice that it would be :neceuaz,r .to 
obtain copies of his actiTe duv orders before submtti~ a voucher. . .· 
The personnel officer wrote without ncceu to the 84th DiTiaion for. tb•;: 
orders,, fiQ.ally obtained copies from Caap Robert.•, and a voucher wu •• 
out.. Accused receiTed the cheek about 20 November am sent. a 11.onq order 
to Camp Luna to take care of his accounts.. When he signed vouchers tor 
September and October he was told to fill om oo.t tor November, but, ..._ 
layed doing 110 as he expected to leave ancJ join the 84t.h DiTillion. · It. 
was not until the end of the month drew near that he eigned a. blank 
voucher for NOTesi>er~ Shortly after he signed the Touche~an officer. 
f'rom the 334th Infantr;r arrived and infarmed accused that th97 would leaTe · 
next dq for the Bl,.th DLYision. While the of'ticer was ~Nent, aceaed 
recei.Ted a telephone call frQI the tinance otticsr, asking abo:at the -
"bad time• for which he had signed vouchers and the dates ot hi•.· abN!lce. 
Accused told hill he did not knalr and the finance of'fioer sugge.ted that, .· 
·t11e "bad time• could be taken out of the No"Uber Touche:r.. It was t1Mll.7 . 
agreed that 'the Novenber Toucher would be cancelled. snd accused would .. 
submit a new l'Oucher on his arrival at the 84th Diviaion, where the am.omit 

. of' the 9bad time• to be deducted could be determined. ·On &rrlTing at the 
84th Division accuaed lfBS placed in arrest in quartere, .had no oppor
tunity to report to the f'inance officer, and .did not; att"8.pt ·to file a · 
TOucher for the November period. .Accused had no intention of' de.fraud:1.n& 
the Government 1'hen he . submitted the voucher•• The idea ot "bad ti.lie• 

· never entered his head. He had not been informed that he wu carried on 
U!Y morning report as ni.w.o.L.• and the ·onl.7 retere?¥;e made \o h:1a status 
was 1'hen he was told b.T the doctor at Camp Luna to put in his Toucher aa 
he was under no charges. He made a mistake 1n drawing pay- tor September 
and ()Ctober but was always a month or so behind 1n his pay-, llnd 'l'lhen he . 
drew the money-, to· "PS-7 bills the question ot f'raud l'll9Ter entered "his mind 
(R. 17-21). . . · .. . . 

' ',, On cross-examination &1d exaitination bi' the court aecus~ stated 
that his tra•el orde:rs did not, specify a date to report at Camp Hone bu\ 

. he knew ·he was to proceed by- the best and fastest. means po•sible. . When 
~- he left Santa Barbara he purchased a ticket to OaineSTille, Texas, the 

nearest station to Camp HOl'l'Ze. From 4 September to 6 October 1943 he 
stayed at t.he hotels in Santa Barbara am Las Vegas except tor the time he 

. . ' 
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was on the train. He knew that he was not entitled to pay while "A.w.o.L.11 • 
(R. 21-26). . 

', 5. C~ptain Joe F. Boydstun, Finance Department, called as·a witness 
:for the· court, testified that; the authorized travel "by rail• .from Santa 
Barbara, California to· Gainesville, Texas,- was 72 hours (R. 26-28)~ 

6. a. Specification, Charge 11 · It is shown by the evidence that 
accused, .without pi-oper leave, absented himself' from his organization .from 
about 7 September to about 6 October 1943, the period of unauthorized absence 
being within the dates alle~ed in the Specification..' 

b. The evidence is uncontradicted that after accused ·arrived at 
Bruns Gen;ral Hospital on 22">0ctober l.943 he presented to the finance of.tice 
for approval.am payment a !Bl' and al~ance account, War Department Form 
No• .336, claiming base·pa7 and subsiltence allow-a.nee for the months of . 
Sept.enber and October 1943 and received $353.20. · As accused was absent 
without leave frcm about 7 September to 6 October 191(3, he waa clearly on a 
non-pay status during that period. .f..ccused admitted presenting the cl.&ia., 
and that he was .not entitled to pa7 'While absent without leave, but_-denied 
any fraudulent intent. He testitied that he had been advised by a doctor 
at Camp Luna to put in a voucher as he was •under no charges•, and that 
when he sli>mitted a voucher to the finance ofticer ·at Bruns General Hospital 
the matter of his "bad time" did not enter his mind. The evidence sustains 
the falsity or the claim. Al.though accused knew that he had been absent 
without leave for about a month, and that he was not entitled ·to pa7 ,mile 
absent 1dthout leave, he submitted a pay voucher covering the period of his 
absence wtthout disclosing his true status to the finance officer. These 
circumstances sustain the inf~ence that accuaed acted with a fraudulent 
intent.· · · · 

7. The· Specification, Charge II fails to allege that accused knew the 
claim was false and fraudulent. The Board ot Rmew is or the opini.on, 
h<M'ever, that the Specification tairlT informed. the accused or the nature 
of the offense with which he was charged. '[J'JXler the )7th .lrticle of War· 

· this irregularity in the pleading is not ·fatal to the validit7 or the con-
viction (CY 202928, Coolez). . 

a,· _The accused is JS ye~rs ot age. The rec~ of the Office or The 
Adjutant General sho,r his service as follows s Enlisted serri.ce fraa 20 
Septe111ber 1940J appointed temporaey second lieutenad:., Ar,q a! the United 
States, from Of!icer Candidate Schoc,l and active duty1 7 April 1943. 

9. · The · court was legally constituted. · No errors injuriousq a.fleet
ing the substantial rights of the aeeused were ~~tecl during the tri_al. 

http:serri.ce
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The Board of Review is or the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to war
rant confirmation of the sentence~ Dismissal is authorized upon con
viction of a vio~ation of the 61st or 94th Article of War. 
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War Department, J.A.G.o., - To the Secretary of War.3 FEB 1944 
1. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Raymond F. Graham (0-1316637), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirrnation of the sentence. The accused was 
absent without leave from his organization from about 7 Septenber 1943 
to about 6 October 1'943 (Chg. I) and presented a false and fraudulent ' 
claim for pay covering the period of such absence (Chg. II). The records 
of the Office of The Adjutant General. show that on a prior occasion ac-

. cused claimed that he had experienced an attack of amnesia upon boarding 
a bus at Camp Roberts, California, on 28 June 1943 and that the next thing• he remembered was 11awakening11 on a park bench in Long Beach three weeks 
later. The reports of two neuropsychiatrists of the Anny Medical Cor-_t>s 
'Who subsequently examined accused indicated that the amnesia was not bona 
fide. I reconnnend that the sentence to dismissal and total forfeitures be 
confirmed but that the forfeitures be remitted and that the sentence as 
thus modified be carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record to the president. for his action, ._and a form of Executive 
action carrying into ~ffect the reconnnendation made above. 

Lzyron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl.1-Record of trial. 
Incl.2-Df't. ltr. for sig.

S/w. 
Incl.J-Form of Action. 

(Sentence confirmed tut.forfeitures remitted. G.C.M.O. 100, 10 Mar 1944) 
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WAR. DEPARTKENT 
Aril1T Se~o• Foroes 

In the Of'fioe_ ot ,;he Judge Advooa.te General 
Washington. D.c. 

(lOJ) 
SPJGX 
CJl 2'460T , 2 7 JAN 1944 

UlfI!ED ST.A.TES ) ~ ROB!R!S, CJ.LIFORllll 

l Trial by' G.C.M., oonnned at Camp 
Seoom. LieuteJ.laJZt GD>RGB } Roberta. California, 13 December 
A. PA.mIQUill · (0-1301677), 194~. Dismissal and total tor
Inf'antrJ. ~ teiturea. 

--------------~----------~ OPINIQB, ot the BOARD OF BEVl.&f 
LYOB, BILL sancl ANDREWS, Judge .A•hocates. 

~-----·----------------------
1. the reoord ot trial in the oue ot the otfioer named above haa 

been examined by' the Board ot ~new &.Dd, the Board submits this, 1ta 
opi.nion, to The Jlnge AdTOoa.te General. • 

2. .A.ooua e4 wu tried upon the following Charges and Speoitioationu 

CHARGE Ia Violation or the 95th Arti~le ot War. 

Speoif'ioationa ·In that Second Lieutenant George A. Patriquin, 
Comp~ C, 84th Infantry Tr&ining Ba.ttalion, Camp Robert., 
California, we.a, a.t Puo Robles, California, on or ,bout 
18 l{ovember, 1943, in 'a pubiic pla.oe, to wit, Spring 
Street, between 13th am. 14th Streets, a. publichigmra.y, 
drunk and disorderly while in uniform. 

CHARGE Ila Viola.tion of' the 96th Article ot War. 

Speoif'ioa.tiona In that Seoond Lieutenant George A. Patriquin, 
Company C, 84th ~antry Training Battalion, Camp Roberta·, 
California., a prisoner lawfully in confinement in the Paso 
Roblea City Jail,. At Puo Robles, California., did, a.t Puo · 
Roblea, California, on or about 18 November, 1943, wrongtully 
~- unla.wtully attempt to escape from such donfinement. 

He pleaded not guilty to and.was found guilty of all Charges 8lld Speoif'ica
tions. No- endenoe ot prertoua bonvictiona was introduced. He wa.a aen
tenoed to be dd/amissed the senice and to torf'eit all pay and allowances 
due or to ·.beoo:iie due. The reviewing a.uthority approved the sentence and 
f'orwa.rded the reoord ot trial tor aotion under Article of War 48 • . 

3. · Summary ot relevant evidence. 

Lieutenant ~nd J.. Hohn, Company A, 84th Infa.ntry Training Battalion. 

http:AdTOoa.te
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and accused lett Camp Roi,.rts together at about 1730 on 18 November 1943 
and went. to Paso' Robles by private car, whic~ they parked upon their arrha.l. · 
They went into a •atore•, made a ffit purob.a.aes, and ha.d -" 3 or 4 • glauea . 
of beer, remaining there approximately one hour. .From there they went to 
the cocktail lounge of the Taylor lbtd where the, remained tor another 
three quarter• ot an hour. Accused clraDk •:s or 4 cocktails (R.6,8,9). 
They aepe.ra.ted about 7a30 in the evening, Lieuteua.nt lbhn telling aocuaed 
that he 1ru going out to get aomething to eat. Accused did not aooomp8Jl7 
him (R.9,10). l'ihen Lieutenant Hohn ha.d finished. eating he went to their 
oar. He atated that he had been sitting in it for "maybe a minute" whell 
lw looked up and saw aooueed in front of the Hollywood Photo Shop on 
Spring Street, opposite the hotel (R.10). Witneaa got out of the oar, 
went over to aoouse4, and a.abd if he had eaten ;yet. Accused told 11'1tneu 
that he had not (R.10). 

lira. Helen Peasley testified b;y a deposition, introduced u Proseou• 
tion'• Exhibit B, that •he wa.s. the manager of the lbllywood Fhoto Studio 
at ;1319 Spring Street, ~o Robles, California (R.42, Deposition, 1). .-
She stated that sometime between ? and 9 that evening two lieutenants, 
whom ahe aubaequenUy- -learned to be aoouaed and Lieutenant &hn, came 
into the shop and that accused asked it hi.a picture could be te.lcen (Deposi• 
tion 2,3). A oonvereation took place between accused and another girl 
in the shop, in whioll lfr•. Peasley took_ llttle p&rt, but eventually aoouaed 
,ru not photographed, and he and Lieutenant lbhn walked to the door and 
out to the sidewalk in front; of the shop (Depo'aition,3,4). Jlra. Peule7 
stated that it YU her opinion that at -th&t time accused •had bad consider
able to ~. I think he wu • • • not himae1t• {Depoaition,4). 

A.a aoouHd. and Holm wallted out, a lira. J61rna.han. W&l.ked into the 
ahop to pick up some picturea of her ba.b)r, She. Yrs. ~uley- and the 
other woman olerlc were talking together when they noticed through tlw. 
large pla.te glass window in the front of the ahop that aoouaed aD4 
Lieutenant lbhn "were playing with the bab)r buggy" (Depoaition,4,6,14. 
16). Cite ot them, she atated, •had hold ot the baby bugg and • • • 
wu J110tioning th• other one to cet 1n• (Depoaition,6}. They wa.l.Jced 
around to ti. 1'ront ot ~ bab)r buggyJ accused •..,..17 deliberatel711 ~ail 
on the ~,!ge of it, :&ha gave him a slight push on his ahouldera. and •he 
~ooua~ went b&ck tull length into it•· {Deposition, 7,14,16,20). The· 
orou parts 1mderneath the buggy nre made ot wood. 1'hey broke aJ:ld the · 
bugg:r oollapHd so that the bottoa of it rested tl.at on the liden.llc 
(Deposition, T,10). · 

Lieutenant Hohn denied that he and aooueed hre in tbe lhop to iB
quin a.bout being photognplwd and ata.ted. positively that they did :not 
enter tha. shop until after the oarriage wu broken (R.l?). Be teati.f1ed 
th.a:\ after he got out of the OU'. ud went over ·to talk to aoouaed., ~re · 
happe»d 'H be·a ba.bt bugg • • • right near where n nre standing. and, 
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• • • Lt. Patriquin leaned against the buggy - leaned baok on it, a1ld it 
gave way under his weight• (R.ll). As aooused got up out of the carriage., 
Mrs. Murnahan came out of .the photography shop (R.12., Deposition.,7). A 
conversation then took pla.oe among the three of them, Mrs. Murnahan re
questing payment for the oarria.ge and suggesting that it would cost about 
$16.60. Someone suggested that they step inside the store to make the 
settlement (R.11). All three entered the store (Deposition,7). Efforts 
there to make a settlement were un.suooessful. Lieutenant Hohn stated 
t'hat the women in the store 11kept interrupting" (R.12 ). Mrs. Peasley 
stated that aooused W&S reluctant to write his_IllUll8 and address for Mrs. 
1khlrnahan (Deposition., 8). Someone suggested that they go outside a.gain 
and they did (R.12.s Deposition.,9). Mrs. Peasley testified that aooused 
was willing to pay :for the repair of the buggy, but that Mrs. Murnaha.n 
cla.imed that this was· impracticable beoause she was leaving town soon, 

• and did not know whether it could be repaired. She demanded its full 
cost price. Accused wu •argumentative" and would not pay this (Deposi
tion., 9,12). 

Lieutenant Hohn told aocused that he would try to settle the matter., 
and a.couaed walked down the street to where their oar wu parked, while 
Hohn remained in :front of the shop. A civilian policeman Ben Rioha.rdson 
and Private First Clase Ha.rald P. Kahl.art, Corps of Military Polioe., 
arrived upon the scene. and Mrs. Murnaha.n pointed out accused to Ka.hlert., 
who went to pick up accused (R.13). 

Private Ka.hlert testified that he found accused standing looking in 
the window of a bowling alley between 13th and 14th Streets on Spring, 
a.bout two doors north from the photo studio (R.25.,26 ). Ka.hlert approached 
accused and saluted. Aooused ustood there with his hands in his pockets• 
(R.26.27). Witness asked him '!it he was too intoxicated to return the 
salute•., and accused retµrned it (R.27.,37.,38). Accused then willingly 
accompanied .Kahlert back to where the others were standing (R.27). •fit
ness stated that accused appeared.dazed and confused., and that he we.a 
weaving slightly on his feet,. but witness "wouldn't say he waa very 
drunk:" (R.33.,39.40). Richardson attempted.to persuade accused to settle 
with Mrs. :Murnahan., but wu unauocessf'ul (R.14,27). He then told Ka.hlert to 
take a.oouaed to the police station,. saying that he would take Mrs. Murna.han., 
and that they "would straighten it out down at the polioe station• (R.27). 
Kahlert testified that he we.a not arresting a.ocused (R.36). Kahlert 
further stated that a.caused "\;aid that he was not going down there and 
that Riobard.son could not taks him down there (R.27). Richardson at
tempted to ta.lee hold of accused and accused •pushed him nay" (R.36). 
Richardson seized accused •a a.rm., and since Richardson "was um.ble to 
handle him /j.ccUtJeg himself'",. Kahlert helped take accused to the 
station. Richardson twisted.acouaed's right a.rm up behind accused's back., 
while Kahl.ert held acouaed's left arm with •a Japanese wrist-look•. Both 
used foroe (R.27.,28.,35.36.40). Lieutellallt Hohn stated that he remained· 
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on the sidewalk "maybe hal1' a minute• after they lef't; and did not see 
Rioltardson and Ka.hlert ta.lee accused to the st'\tion (R.14,21,22 ), while 
Mrs. Pea.sley testified that she oame out of the shop after they passe4. 
the door and went up the street, and that s~e observed the military 
policeman, Richardson, and acowsed. Kahlert was on one side and 
Rich&rdson on the other. · They llwere pulling him, more or less•. All• 
cused waa "holding back•. They. 9 had his arms pinned behind him and W8re 
fo~cing hinl• (Deposition, 21,22). · 

' 
The diatanoe to the polio• station was described by l>'rivate Kahlert 

as "approxinately a oi ty block• - 100 'feet to the intersection of Spring 
and_l3th Streets and another·,100 feet on 15th to the station. No crowd 
gathered during the argument, and it does.not appear th.at anyone followed 
the party tcf the station (R.19,28). • :i · . 

· Kahlert stated that when they reached the police station they took 
accused. into the 111.ha.kedown room• and. that Richardson told. accused to 
stay there (R.14). The shakedown room was a room about ten by tweln 
feet in size, located right off the oell block, ,with a desk, three 
ohaira, a table and a locker, and having two windows overlooking an alley 
in baok of the Taylor Hotel (R.30,31). Kahlert and Richardson went to 
the front pa.rt of the station to talk to Mrs. 1furnahan (R.28). While . 
Mrs. Murna.han was being questioned, Lieutenant Hohn came. into the recep
tion room (R.14) and while th~· questioning we.a taking place someone dis
covered that a.caused was not.::f.n ·the shakedown room. No one had seen 
him leave the room throu~ ita front door (R.30 ). All ran outside to 
look for him (R,.14,?9 1 

1

37). Lieutenant Hohn saw .accused as h(! was being 
brought back i~to~ .thd police 11ta.tion, and though it was rather dark on 
the street, obsetved. ·that "his mouth was bleeding a little bit" (R.15). 
Ka.hlert testified that he saw him.a.bout five minutes, later in the shakedown 

- room. 1here wu blood all over.. his uniform. and he was receiving first 
aid for what appeared to be a. broken nose .(R.29, 32). tpon investiga
tion, 1f;itness tound the window: .<>pen ~bove the plaoe where a.ocused waa 
sitting. The screen was pushed ottt··on one side, and ·there were fresh 
blood ataina out in the alley (R.32,40). 

Lieutenant Colonel Harry c. Hough, Field Artillery, Camp Roberts. 
testified that he was field offioer for the provost patrol and SO' 

accused about 2200 that evening at the police atltion. Aoouaed 1s faoe 
was quite bloody and blood. wa.a streaming from his nose. Allouaed was 
reluctant to sit down when told to do so, and witneaa finally pushed 
him into a chair. After inspeoting hia identification card witnesa' 
took accused ou~ to the oam.p hoapi ta.l in an ambulance, turned accused 
over to the pey-sician for treatment of his nose, called an officer from 
aoouaed '• battalion to take charge of him, and turaed accused over to ' 
that officer (R.46,47,48). He also placed accused in arre,t (R.49,60). 



(107) 

It was not necessary to. sign a release for a.ocused•a cuatody 
0 

(R.60)•. 

First Lieutenant F,dnumd C. Alberto~. :Medical Corps, Station Hospital, 
Camp Roberta, testified that he waa on duty on the night ot 18 Noffmber 
as admitting officer for the hospital, and that he cleaned &lld drene4.: 
the abrasions on a.couaed's nose, while a Captain Larrabee reduced a · 
fra.oture of it (R.53,55). Ha testified that :tl• made a partial physical 
examination of accused, and a blood teat. The latter disclosed •two 
hundred milligrams percent of a.loohol•, or •border-line lenl• intoxica
tion. Witness stated that he believed tha.t.aoouaed "was drunk to a :mild 
extent" (R.54,56). 

. Lieutenant Hohn testified tha.t aocua-ed was under the influeno• ~ 
liquor 11to a. alight degree•, but tha.t he was not noisy, not loud or . 
boisterous, not belligerent· and neither staggered nor attempted to 
fight with a.nyo:ne (R.16,17). Kahlert testified that at the police 
station accused •seemed to be getting worse• than.he was when on Spring 
Street; his speeohwa.s slightly thick and the pupils of his eyes 
dilated (R.33,34). 

Colonel Hough testified· that a.oou.sed was intoxicated when he saw hiJll 
a.nd Kwa.s not in possession of his senses•. Ha was neither 9mildly ex
hilirated", nor "grossly drunk•, but wa.s.obviously under the influence 
of liquor.(R.51). 

Evidence for the defense•. 

Lieutenant Hohn was reoa.lled and testified a.a a witness tor the d,fenae. 
Pa.rt of Mrs. Peaaley's te·stimo~ waa read to him, and upon hearing it, wit
ness again t-estified that he had never been in the photo shop ..prior to the 
time when he and a.oouaed went in with Mrs. Murnahan to disouas payment tor . 
the damage done to the buggy (R.57). 

· J.il.jor Richard G. Va.lentine, Infantry, Assistant Opere.tioila a.lld Training 
_Officer. Infantry Repla.oemsnt 'l'ra.ining Center, Camp Roberta, testified tha1; 
he had known aocuaed approximately one year a.Ild that hie general reputation 
in their barre.aka was good, tha.t hia general reputat!on tor sobriety" wa.a 
"all right", a.nd that the men in the battalion liked him (R.23.2'). -

.Accused was informed ot hie rights b;y the law member in open court. 
-, a.nd elected to testify in his own behalf. He stated that he alld Lieutenant 

lhhn had been on the range with their compa.niea all week. a.Ild tha.t a.bout 
1600 on 18 November they left the range, went to their. quarters and 
showered a.nd olea.ned up. They 1'91"8 to go on a two-weeks' bivoua.o. ao 
they decided to dreH and go into Puo Robles for some Christa., shopping. 
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They- left oamp about 1800_., drove into Puo Robles and i;,arked their car about 
20 or 30 teet trom the photo sq.op. From here they wet ;; into a cigar 
store., wher~ thsy bought some Christ.ma.a carda., talked GO the owner., and . 
•had a tffff beers• (R.61). They remained here an hour or so, then decided 
to go to the Taylor &tel &Ild have a ooolct&il before eating. A.oouaed 
said that he and. Hohn each bought a round, and that they were then joined 
by .sou friends of a.oo\l8ed'•• and he had two more drinks. Lieutenant . 

. Hohn excused himself, telling ~oouaed they would :meet at the oar (R.62). 
Later a.oouaed left to go to the Pa.so Robles lim for a. steak. Ji, had 
not eaten any lunch on the range., and had had nothing that evening! When 
he reached the front of the photo shop he stopped. Lieutenant Hohn oaM 
up and joined him, in.forming him that he had already- had something to 
eat. While they were standing there, a.oouaed stated, he stepped ba.ok
wa.rde and aocid.entally sat in the baby carriage, which was in back of him. 
He had not seen it previously., and did not know that it 'WU there. Hohn 
did not push him (R.62 ). Aoouaed stated that then Ml-a. lbnl&ha.n came out 
ot the shop and said something about getting another carriage. .A.oouaed. . _ 
aaid that he ilwould be glad to help her in &rf3' wa:y I could•. Ji, had 
ouhed a oheok tor $15 at the hotel earlier that evening, but llre. 
Murnahan said that the oarria.ge had· cost her $16.50, and aoouaed la:lew 
that he did not have that much money. ·Ji, testified that he then told 
her that he would writ• her a check or give her ·hie addreH. 1'hey got 
inside the store.,· but the girls there started talking., and the question 

· arose whether the buggy oould not be fixed,.·· sinoe it wu wooden. Aooul8d 
aeem.s to han told Jlr-1. lmrm.han that it it oould not be fixed he would 
pay her $16.50 (R.6S). Ji, teatitied that Hohn said., "Well., I h&Te got · 
enough money here to take care ot it. You go dawn by. the oar•. .A.oouaed 
walked down to tlw oar, and YU standing next to it when be notioed · 
Kahlert., ·tbl military policeman., approaching. Kahlert said somethil2g 
(aoou.eed did not reaember hi• exa.ot worda) about going back (R.63 ). 
Kahlert took him to the shop., holding aocU8ed'a ara behind his back. 
They stopped there because aoouaed ~ •pulling back• and trying to ge1s 
bu arm tree ot the. grip whioh Kahl.ert h&d ·on it (R.69,70). Ka.hl.ert wanted 
to .take him to the police station., but aoouaed stated that he objected to 
the toroe whioh wu being uaed on lwa., and retuaed to go, say-in& that he 
would go to tM atation Yillingl7, but th.at be •did not like the idea of 
the beDding 'lq ana up o:ver ~ ba.olc• (R.63,69 ). .He told the policeman 
that Lieutenant Hohn,wu talcing oare ot the ma.tter and that he did not 
know~ th97 ,ra,med h1:sa to go to the etation (R.63,64.,69.,70). 1'he;y 
told him ~t he would lr.a.ve to aettle it at the station (R.68 ). 

Aoouaed admitted that "when he did •tart aho'ri.ng me ·aor~• the 
street, na.turally I 1'ough1; baok about it and I made the rellal'k., •It you 
will let go ot m:,· arm I will walk a.oroes with you•• (R.6i). 

linen they reaol:wd the police station •t11ey• · told him. to go into the. 
. . . ' .' 
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shakedown room and that "they would see wha.t they could do ~th the lady 
a.bout settling up. the dame.gee•, a.nd then Kahlert and Richardson left him 
in the room a.lone (a.64). He entered it by himself (R.71) a.nd did not 
recall having been told to· "stay there" (R. 7Z ). While he was in there 
he became somewhat sick. . The window lf8.8 wide open and if there was a 
screen on it he did not see., it. Below the window and to the right of 
it there wu a large desk. lU.rectly underneath the window and to the 
left of the desk there was an o~nary office cha.ir, a.bout twenty inches 
high (R.64,66). Acouaed testified that due to his feeling sick at hie 
stoma.ch and his fear tha.t he would Tomi t he went to the window and stood 
on the cha.ir to .lean out the window and get some f'I'.esh a.ir (R.641 65,66, 
67). He stated that he thought he stood on the seat of the chair, but 
might possibly have stepped on the ba.ok of it (R.74). Although the 
window wu high enough in the wa.11 that he could ju.st about see out of 
it at his height of 6 feet and 8 inches, he was able to lean out of it 
when he stood on the chair, since then the bottom of the wind.ow came 
just about to his stomach. The ledge was about a foot wide. In leaning 
over this ledge his feet ,rere extended out in the air (R.74). 

Accused testified that in thus leaning out he lost his balance and 
fell out of the window (R.66). He claimed that he wa.s not trying to get 
out of the window aJld get away, for the police already had his name, and 
Lieutenant Hohn was outside attempting to settle the matter of the dan.gea 
(R.67,72,13). He stated further that he was not drunk, but 11aick at• 

· his stoma.~h (R.67). 

4. In brief recapitulation, the facts are as followaa Aocuaed and 
another lieutenant le.i't Camp Roberta in the evening of 18 NoTember 1943. 
and drow into Puo Robles. Between 6 and (at the lateat) 9 o'clock 
that evening accused drank tour bottles of beer and .four cockta.ila on 
an empty atoma.oh. They 11JAY or m.7 not have gone into the Hollywood 
Hloto Shop to inquire a.b011t being photographed, but it ia clear that a 
be.by oa.rriage which stood in front of it wa.s unintentionally broken by 
aoouaed.. A diapute arose between aoouaed and the woman who Olnled the 
bugg, 'Which wu interrupted by the a.ppearanoe o.f a ciTil and a militaey 
policem&Jt. When their efforts to prevail upon a.ooused and his friend . 
to aettle with the own«tr ,rere not successful, the two policemen took 
accused to the nearby police station. There is evidence that accuaed 

. objected to the way- in. wnich he wa.a handled by them and that he reaiated 
somewhat their -etforta to take him to the police atation. It ia clear, 
however, that aoouaed wu not boiaterou.a, belligerent or profane, that 
he caused no seem or publio commotion, and that he YU at the time 
mildly under the intluenoe of liquor. 

HI ..... not placed under militU7 or civil arrest but was told to 
remain in a side room at the atation while the police otf'ioial questioned 
the owner o~ _the buggy and oontinued to attempt to effect a settlement ot 
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the damages with the other lieutenant. It waa noticed that a.ocu.sed 'WU 

misaing and in· a. few lllinutea he waa broughtba.ck into the 1ta.tion from 
outside, suffering from facial abra.siona and a broken nose. Accused 
claimed tha.t he grew nauseated while in the roOJ11, and that he stood on . 
a oha.ir and leaned out an open window.in an effort to obtain a breath of' 
fresh air, lost his balance, and fell out of the winiow. 

5. The Boa.rd of Review is of the opinion that the record is legally 
sufficient to support only so much of' the findings of guil t)r of' Charge 
I and the Specifioation thereof as involves a finding of guilty' ot the 
Specification in 'Violation of Article or War 96, and legall)" inauf:t'ioient 
to support the findings of guilty of Charge II and the Specification 
thereunier. 

There is evidence that a.ooused was dr\mlc in uniferm on a public 
street. There wa.a no eviq.enoe that he was grossly drwlk or compiououal7 
disorderly within the meaning of Article of War 95. He 'WU engaged in a 
bona fide controversy over pa.~nt; tor· damage unintentionally done by _ 
him to pr:Svate property, but he was at no time profane, insulting or 
boisterous. Ha was not belligerent, and did not sta.gger or f'all down. 
His objections to going to the polioe station were based upon the ar
bitrary manner in which he was ordered to do 10, and to the umrarraxrtecl 
force to which be wa.s llubjected by an over-ualous officer and military" 
policeman. Eis conduct cannot be se.id to have 'Violated Article of' War 
95, but only Article of War 96. (CM 226894, PeteraonJ CM 244815, 
Knighton.) 

Aooued' s arrest, it actually he wa.s arrested w1thin the legal 
meaning of that term, wu umrarranted and illegal. .An analysis of' ~ 

· record shows that .it wu in effect the use ot criminal prooess in order 
to enforce a oi'Vil liability•. Accuaed wu neither charged with, nor 
suspected of the commiuion of ~ f'elOJ:l1'• The reoord doea not show 
that he had oolllllitted or waa about to oommit a:,q misdemeanor in the 
preaenoe of either the civilian or the military policeman. No a.rreat 
wu _authorized under Section 836, California Penal Code (Deering, 1941), 
and, in faot, the detention ot accused wu in itself a misdemeanor under 
Section 146 bf that oode. 

It does not appear that eith.er Riohardaon or Xahlert bad any- in• 
tention of arresting aocueed.,· a :a.eoeHary element or an arrHt (6 c. J~ 
Seo. "Arrest"., 1eo. 11)• His m.me waa never entered upon the polio• 
blotwr, an,LLieutenant Colonel Bough was not required to sign ~ 
relea.ae for him. 

· 1here being~ then, no arrest or lawful detention, aoouaed 'Violated. . 
neither oi'Yil nor military law in leaving the "shakedown roam.". In 
People T. ~ (231 P. 590 (Cal.))., the oourt_aaid, quotiJ:l& trom 'People 
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Te Ah Teung (92 Cal. 421,425; 28 P. 577,578 )I 

' "But when the imprisol:JJ!lent is- unlatul. and itself a crime.
the reason which me.lees flight tram prison an offense does not 
exist. In such a. cue the right to liberty ia absolute, and he 
who rega.ina it is not guilty of the teclm.ical o!'fenae of escape 
• • •• There can be no escape, in the sense of the lP, unlesa 
there wu a lawtul custody.• 

Discussing the offense of breach of arrest under Article of War 69, 
the Manual for Courts-Martial, \928, sqs,. at page 153a . 

•• • • A person oan ~t be c~nvicte~ ~t a Tiolation of 
this article il' the arrest or confi;iement wu in tact illegal 
• • •.• (See also CM 226282, Loring:1

) 

.Accused .could not ban been oonvioted of escape from. confinement. 
He cannot, therefore, be oonvioted of an·attempted eaoape from the same 
confinement, and did not 'Violate A.rtiole of War 96. 

6. There 1a evidence to support the finding that a.ooused wu drunk 
in uniform in a public highn.y in violation of .Article of War 98. Bl 
had drunk four. glaHes (or bottles) of beer and four cookta.ils between 
Garo and 9 that evening on an empty_ stoma.oh. Witnesses testified that 
he wa.a unsteady on his feet, •not in possession of his senaea•, and 
•not h.imsel.t•. A medical examillation :ade within three hours ,of the 
incident showed "border-line len1• intoxication. These ta.eta support a 
finding of drunkenneH • . 

7, War Department re~orda show that aocwsed is 38-9/12 years of 
age, :married, and a preparatory school graduate. He was an enlisted Jlla.D 

from 20 January 1941 until hi• graduation from Infantry Officer Candidate 
School, Fort Benning, Georgia., on 27 No:vember 1942, when he waa oommiuiozied 
a second lieutenant, Anq of the United States. In recommending him tor 
attendance at Officer Ca.ndidate School, his oomn•nd1ng officer stated 
that hb qualities of leadership 1Nre outstanding and that his character 
waa •aa.tiefactory•. 

' . 
. The .. reoorde alao shor, tha.t on 15 April 1943 aoouaed received 
punishment under .Article of War 104 of i'ori'eitun of seventy-tive dollar• 
of his pay and a reprimand from the Co:mmeudi:og General of the I.ntantry 
Repla.onient Tra.ining Center, Camp Roberta, California., for three dap' 
absence without lea.w. They further ah.ow that in_r.apon.se to an in
quiry by '.rhe Adjutant Gelleral on 19 July 1941. the Department of Pul>lio 
Saf"ety, Bureau of Polio• of New Rochelle, New York. reported the tolla,r
ing police record of aoouaeda •Arrested New Rochelle,•N.Y. ~ly 19th, 
1925 Burgl&l')"e Pleaded guilty, Placed on Probation tor 6 monthaJ · 
arrested New-Rochelle, N.Y. (tra.ffio violation), September 14th, 1926. 

- 9 -
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Guilty., Sentence SuapendedJ ureated New ltoohelle, N.Y. September Hth. 
1925 {Speeding) Guilty., Sentenoe SuspendedJ arrested New Rochell•• N.Y. 
loaroh 29th., 1929 (Unauthorized uae of auto) on 3/30/29 Turned onr to 
Pelbul Manor Police DepartmentJ arrested New Rochelle., N'.Y. (Disorderly 
conduct) On 12/3/38 Guilty., .Fined t10.001 &rNated New Roohell•• N.Y. 
Nov. loth., 1938 (Vehicle and h&f'fio Law.) On 12/3/38 Guilty. Fined t10.oo.• 

Thia record wu reaeind by and known to the 1ra.r Department prior to 
aoouaed'a being oommiadcmed in Nowm.ber 1942. 

a. The oourt wu bgally oonatituted and had jurbdiotion of ti. 
person and offense. Exoept u noted aboft no errors 1njurioual7 a.tteot
ing the substantial rights of t.eoused were committed during the trial. 
In. the opinion of the Board o£ Reviff the reoord of trial 1• legall7 
suf'!'icient to support only ao muoh of the findings of guilty of Charge 
I al3d the SpeoUioation thereof u illvolvea a finding of guilty of the 
Speoification in Tiolation of .Article of War 96, legally insufficient to 
support the finding of guilty of Charge II and the Speoitioation thereof. 
and legally sufficient to support the sentence a.nd to warrant confirmation 
thereof. Diamiaaal i• authorized under .Article of 1ra.r 96. 

Judge .AdTocate. 

- 10 • 
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1st Ind. 
f · ffB 1944 

War Department, J .A.G.O., - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case o.f 
Second Lieutenant George A• Patriquin (0-1301677), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is 1 egally sufficient to support only so much of the findings of 
guilty of Charge I and the Specification thereof as involves a finding o.f 
guilty of the Specification in violation of Article of War 96, legally 
insufficient to support the findings of guilty of Charge II and the Speci
fication thereof, and legally sufficient to support the sentence and to 
warrant confirmation thereof. I recormnend that the sentence b9 confirmed 
but that the forfeitures be remitted, and that the sentence as thus modi
fied 'be carried into execution. 

J. Consideration has been given to punishment received by accused under· 
Article of War 104 six months prior to the offense of 'Which accused WQ.S 

.found guilty .for a short absence without leave, to a civilian police record 
of offenses by accused prior to his induction into w Amy, am to a report 
of a psychia.tric examination of accused by J.:ajor Harry N. Roback, Medical 
Corps, Infantry Replacement Training Center, Camp Roberts, California, in 
which it is stated that accused is in a "Constitutional psychopathic state, 
manifested by inadequate personality, emotional instability, and chronic 
alcoholism"• · 

4. Inclosed are a draft of a letter .for your signature transmittil!g the 
record to the President for his action and a form of Executive action de
signed to carry into effect the recommendation hereinabOYe made, should such 
action meet with approval.. 

Myron c. Cramer, 
Major-General, 

3 Incls. The Judge Advocate General. 
Incl.1- Record of trial. 
Incl.2- Dft~ ltr• .for sig. s/w. 
Incl.J- Form of action. 

(Fi.".'ldings disapproved in part in acco$nce with reconmendation of 
The Judge Advocate ,General. Sentence con.firmed but forfeitures 
remitted. G.C.M.O. 118, 10 Mar 19,44} 

-11-





UR DEPi.R~iJT (115) 
.. J.:rmy SerTic• .rorcea 

In the 0!!1C-$ o:t 1he Judge .ldvocate General 
Wtlshinston, D.C. 

SPJGJl 
Cll'- 24661.S 

, ... 3 FEB 1944 
UNITED STA.TES . • TAN!: DESTROYER CEBmR . 

~ 
v. Trial bJ' o.c.Y., convened at 

•. ~ camp Hood, Tena, '3-7 De~ 
First. Lieutenant. DA.Vm ll. ) ber 1943. Dismiasal. 
PIGOTT (0-1821625), COm~ )
•.1•., .lcadend.c Regiment, · )
'1'.D.S. . ; . ) 

• 
-,. - - - - - .. - ·..1.e.- - - - - - -
OPINION ot the BOA.RD OF .REVIEW 

LIPSCClm., SWPER and GOLDE!f, Judge Advocates.________ ,.. ______ _ 

l. 1'he Board ot Review bas e:xarn1 ned the record ol trial. 1n the c&H 
ot the otticer above-named and subnita thia, its.opinion, w The Judge 
.ldvoe&te General. · · 

. 2. . Th• &cC\188d was tried upon the tollowing Charges and -Spec1ti-
ca t1ons 1 

CHARGE Ia violation ot the 61.st .lrticle ot 1'\r. 

Specit1cat.1on: Dl that First Lieutenant David M. Pigott, Col!1J)&ll1'".l•, 
Academ1c Regiment, Tank Deatro,-.r School, did, without. proper· . 
lean., absent himaelt trom his organizat.ton and station at camp··· · 
Hood, ru.u, .trom about 29 September 1943 to about 12 October 1943. 

ClilllOK II• Violation ot the 95th .lrt1cl1 ot war. 

Speoification 1: ,-(l'inding ot not guiltq). 

· Specitication 21 ·:n,. that First Lieutenant Dan.d K. Pigott, CGII~ •A.•• 
Academic Regiment, Tank Destroyer School, did, .at camp Hood, Texas, 
on or about 4 S1ptaaber 1943, with intent to deeej:n his com
manding Otf':l.cer, Major Park w. Bailq, Oltioial.q make a statement. 
bT.writ.ten certitioate delivered to the said Major B&ilq that. u., 
the said Ueutenant. P:igot,\, bad settled hia outl"tancUng ~ta, 
was operating on a cam basu, and wu1d pa7 debt.au thq caae 
due, wh1ch cert.itied statement.-. known bJ' tile A14 Liev.t,Dant, 
Pigott to be untrue~ 1D tbat. the aau tie-.~t Pigott and 
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outstanding debts to the following parties in the respective 
amounts, when the false certificate was made: First Lieutenant 
Harry (ma) Sherman, $16.00J First Lieutenant Jam.es H. Smith, 
$8.00J and Kyle Hotel, a corporation, Temple, Texas, $10.83. 

CHA.IlGE Ill: (Finding of not guilty"). 

Speci.!icationsl-3: (Finding of not guil't1')• 

ADDITIONAL CHlRJE I: (Finding of not guilty). 

Specif'icatio~s l-l2r (Finding ot not guilty). 

He pleaded not guilty to all Charges and Specifications and 'W&S i'ouod 
guilty of Charge I and its Specification, and of Charge II and Specifi
cation 2 thereunder and not guilty- of all other Charges and 6Pecif'icat1ona. 
He was sentenced to be dismissed the service. The reviewing author1't1' 
approved the sentence and i'orwardeQ. the record of trial.tor action under 
Article of war 48. ·· 

3. The 'evidence for the prosecution, adduced in support ot the Speci
fications and Charges ot llhich the accused was tound guilty, ahowa that the 
accused's commanding oi'f'ic~r in ear]¥ Ju'.cy 1943., discovered that the ac
cused had become lax in r epe.ying his t:lnancial obllgations and spoke to 
him about it. The accUllled agreed to promptly' liquidate his indebted-
ness and later exhibited a list ot his claimed debta. During t.he mont.h 
of August 1943, the aecuaed reported his progress in llquidatillg hi.a 
debta and by letter asked :tor a transfer to Special Servicee llhich 
-was dis&pproved pencl:lng bia full settlement ot outstanding obligations. 
Thereafter, on 4 September 1943, the accuaed advised h1a CCIIIIJl8Zld.ing of
ficer that- all his 4ebta bad been paid, delinred to him a signed cer
t.1!1cate ·so eert1.f.1ing and requested t.be approval and transmission ot 
hia request for a tranater. Thereafter it was aaoertained that the ac
cused was still indebted to Lieutenant He.rr;r Sheman in the IJlD ot ll,6 
which had been :fllcurred some montht previousq, to Lieutenant; JamH H. 
Smith in the sum of $8., llkniae of' long atand1ng., and to Jt:rle Hotel., 
Temple, Tex&•, 1n the Sllll ot $10.83., incurred during the precedillg 
month of J&a7 1943• 'lheae debta, except that due the hotel 11h1ch had been 
·paid prior to the tr1&l were still unpaid upon the date ot trial (R. 7-'JJ), 
ll-]J., 14-24, 25-32, 3.3-4lJ gi.. A). . 

The accused was granted a twln day- lean ettective 16 September 
1943 and on Z7 Septaber 1943, b7'telegz'M tram Del Kar, calitornia, 
requested a three da7 extension thereot, giving as his reason tor the 
requested extenaion hia intended llll1T1A!ge. 1be utanaion was not. granted. 
and the accuad, not reportin,g baek tor dut,r upon the expiration ot hi.I 
leave, was 1h011J1 •AWOL• on the organisation•.a morning report as ot 0001 
o•clock 29 September 1943 until his arreat by milital"'f aut.boriv on 12 
October 1943, and thereafter to arres\ in quarters on 28 October 1943 
afier hi.I Nt.um in 0111tod;r to h1a organization. The organizatioa•e . 
morning report was admit~d in nidence showing h1a tmaut;.borized abaen.c• 

- ,2 -
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as abova indicated and such absence was also established by the testi- . 
mony of several officers (R. 41-44, 45-46, 47-49, 50, 51-52; Exs. B-l). 

4. The evidence for the defense ,shows that the accused.ts command
ing officer characterized accused's prior service as excellent but 
ascribed to him a. bad reputation for the repayment of his debts. An
other fellow officer similarly" characterized his prior service but as
cribed to him a reputation of honesty (R. 102-103, 104-105). 

The accused, after explanation of his rights as a witness, elected 
to testify concerning the original charges only. H• sought to explain 
the omission from his certificate of the hotel's accoi.mt on the ground 
that he was- under the impression that the certificate applied only to 
his debts at the post, the anission of the debt due Lieutenant Smith 
because it was small and he had simply" forgotten about it and the omis
sion of the debt due Lieutenant ·sherman because it was not only small 
but also because he was not sure of its· exact amount. He further testi
fied that over a .course of dealing of several months 'With the hotel it 
had been his custom to incur a bill and pay it the next·time he registered 
at the hotel and that the hotel had been fully" paid. He admitted, his 
absence without leave as alleged and attributed it to his emotional 
upset caused by his unsuccessful attempt to prevail upon his S1'8etheart 
to marry him during his leave and his resultant excessive use of intoxi
cants in an effort to find surcease :tran his sorrow because of his con
tinued state of celibacy. He had been attempting to canplete arrangements 
to return to his organization vm.en he had been apprehended and acknowledged. 
the receipt of a telegram deeying his requested extension of leave (R. 106-
126). • 

5. The Specification, Charge I, alleges that the accused, without 
proper leave, absented himself fran his organization and station at 
camp Hood, Texas, from about 29 September 1943 to about 12 October 1943• 
The elements of the offense 'Of absence without leave and the proof re
quired for conviction thereof, according to applicable authority, are 
as follows: 

"***{a) That the accused absented himself from his·can
mand, ***,station, or camp for a certain period, as alleged; 
and· {b) that such absence was without authority from anyone 
competent to. give him. leave" (MCM, 1928, par. 132) • 

. 
, The evidence for the prosecution by the testimony of several officers 

and likewise t,y·the recitations of the organization•s morning report can
petently" and conclusively shows that the accused was absent without leave 
for the period of time alleged. Furthennore, the accused admitted in 1ts 
entirety his commission thereof offering in extenuation an appealing but 
never-the-less defensively insufficient story of unrequited love and its 
disastrous. consequences. The evidence, therefore, establishes beyo:cd a 
reasonable' doubt the guilt of the accused of the offense charged-and · 
amply supports the findin5s of guilty of Charge I and its·Specii'ication. 

3 -
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. 6•. Specification 2, Charge II, alleges that the accused on or 
about 4 Septanber 1943, at Camp Hood, Texas, with intent to deceive 
his commar..dine officer, officially mace and delivered to him a fal$e 
v.rritten certificate which recited that he, the accused, had settled 
his outstanciine debts, was operatine on a cash basis and would pay 
debts as they came due and which was known by the accused to be 
untrue in that he at such time had three unpaid and outstanding 
debts, to named creciitors in specified amounts. 11Knonngly makine 
a false official statement" is violative of Article of War 95 (!1:.c.1.1., 
1928., par. 151). 

The evidence for the prosec~tion, in addition to the testi
mony of the accused's commanding officer, includes the oritfinal of the 
accused's certificate which reads as follows: · 

"This is to certify that all my outstanding 
debts, both to individuals and the Post., have 
been settled. Furthemore, I am now· operating 
on a cash basis and will pay debts as they 
occur". 

It is dated 4 September 1943, sign~d by the accused and was by him 
delivered to his cormna.nding officer not only pursuant to express 
direction but also as part of the accused's action in seeking to 
effectuate hie transfer to another assignment. The testimony of the 
three named creditors· oonclusively shows that the certificate was 
false as alleged and the· accused's attempted explanation of the falsity 
thereof again sounds in extenuation and not in defense. Although the 
omitted debts are small in both nUI!Jber and amount, they are not trivial 
and the principle requiring absolute veracity in official reports is 
one 'Which cannot be violated even in small matters because otherwise 
reliance cannot be placed upon reports by the officers to whom they 
are made. It follows., therefore, that the evidence conclusively shows 
the guilt of the accused of the offense alleged by Specification 2., 

. Charge II., and amply supports the findings of guilty thereof• 

. 7. The .accused'is about 30 years of ·age. The War Department re
cprd.s stiow that the -accused enlisted on 30 January 1941 since which 
date. he had enlisted .service until 16 October 1942 when he was com
missioned a second lieutenant upon completion of Officers' Candidate 
School, that he had ,had act.ive duty as a commissioned officer from 
the latter date and that he was promoted to first lieutenant on 

July 1943. 

-4-
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S. The court was legally constituted., No errors injuriously 
affecting the substantial rights of the accused were committed 
during the ·trial. · For. the reasons stated the Board of ReYiev; is 
of the opinion that th$ recc;>rd of trial is legally sufficient to 
support the fi.ndings of guilty of Charge I and its Specification 
and Charge II and Specification 2 thereunder and the sentence., 
and to warrant confirmation thereof. Dismissal is authorized 
upon conviction ·Of a violation of Article of War 61 and is manda-
tory upon conviction of a violation of Article of War 95. 1

~ 

.tJkiv t.~Judge Advocate, 

(On Leave) , Judge Advoca·te. 

\ 

- 5 -
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SPJGN 
Cl( '246615 

let Ind. 

lt'ar Department, J.A.o.o., , .. f £8 1944 - To the Secretal'1 or War. 

1. Herewith transmitted for the action ot the President are 
the record or trl.al and the opinion ot the Board o:t Review 1n the 
case ot First Lieutenant Dan.d Y. Pigott (0-1821625), Co~ 11.A.•, 
Academic Regjment, T.D.S.· 

2. I concur in the opinion of the Board of Renew that the 
record ot trial is leg~ ntficient to support the t1.Jldinis and 
sentence and to warrant confirmation thereot. I recomend that 
the sentence ot dl.saia s.al. be confinied and ordered executed. 

I 

3. IDcloaed are a dratt ot a letter tar ;your 81.gnatU:l'e, trans
mitting the record ot trial to the President .for his action, &IJd a 
form or Executive action designed to c&lT'J" into ettect the foregoing. 
recomendatton, should such action meet 'With approval. 

Y;yron C. Cramer, 
Major General, 

The Judge Advocate General •. 

3 Incle. 
Incl l - Record ot trl.al. 
Incl 2 - Dtt. o:t ltr. tar 

l!d.g. sec. ot Tar. 
Incl 3 - Fom ot Exae11t1ve 

actl.on. 

(Sentence con.firmed. G.C.M.O. l~l,? Apr 1944) 

·- 6 -



WAR DEPARTMENT 
Arrrry Service Forces 

In the._Oi'fice of The Judge Advocate General 
. Washington, n. c. 
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SPJGQ 
CM 246616 19 JAN 1944 

'UNITED 
' 

STATES ) 
) 

NEW YORK PORT OF EMBARKATION 

v. ) Trial by G.C.M., convened at 

First Ueutenant HENRY B. 
HOLll3TOCK (0-449681), 
Transportation Corps. 

) 
) 
) 
) 

New York Port of Embarkation, 
13 December 1943. Dismissal, 
total forfeitures and·con
finement for two (2)'years. 

OPINION of the BOARD OF REVJl.W 
ROUNDS., HEPBURN and FREDER!CK., JiJ.dge Advocates

'------------• . 
l. The record of trial in the case of the officer named above 

has been examined- by the Board of Review and the Board submits this, 
its opinion., to The Judge Ad~ocate General. 

2. Accused was tried upon the following Charges and Speci-
.fications: · 

CHARGE1 Violation of the 96th Article of war. 

Specification, In that First Ueutenant Henry B. Holdstock, 
Transportation Corps, Officers• Transport Detachment, 
N8lf· York Port of Embarkation, Brooklyn., New York., did., 
at New York City, New York., on or a.bout J November 
1943., wrongfully and unlawfully disclose to Mrs. Grace· 
N. Shultz of 29 west 58th Street., New York City, a 
person not authoriz~d to receive the same., classified 
'information relating to the security of the military 
establishment of the .United ~tates., to wits the name 

', of a ship to be used in a troop movement., as well as the 
port.of embarkation, the dates of embarkation and the 
probable date of departure of said ship., and the probable 
length of the voyage of said ship from departure to 
return to the United Statas., contrary to the provisions 

• of Army Regulation 380-5. 

ADDITIONAL CHAROE1 Violation of the ·96th !rticle of War. 

5l>E!0Uication 1 s rn· that First Lie~tenant Herll7 Be' Holdstoek, 
Transportation Corps., Officers• Transport Detachment, 
New York Port of Embarkation., Brookfyn., N91. York, did, 
~t San Fran;~s-~,_g_~:U'o~a., on or about 5 Jul.T 1943, ,:.1 
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llhlla .acting as sales commissary officer on the Arar:I' 
·Transport 1tBrazil•., with intent to deceive the Command
ing General., Second Service Comma.nd., Governors Island.,. 
New York., of'ticially report to the said Commanding 
General.., through Jlajor Walter a. Meyer., Finance Depart- · 
ment., Chie.t of Property Audit and Sales,.Audit Section., 
Fiscal Branch., Headquarters., Second Service Command., 
Governore Island., New York., as follows, · that the net 
value of cOlilllissa.ry stores received by the said First 
Lieutenant Heney B. Holdstock through the Quartermaster; 
Jersey City., New Jerssy., on or about 15 May 1943., Wa3 

i33.,947.94; that the sales of commissar;y ~tores made 
. through the sales commissary of the said Amr;! Transport 

"Brazil• during the voyage covered by such raport in the 
period 15 May to 28 June 194.'.3., l9'8re made at prices author
ized by the Superintendent., Water Division (then Super-
intendent, Army Transport Service), New York Port of 
Embarkation; that the amount realized on sales of commissary
stores sold through said sales cpmmissa.ry- between 15 May 
and 28 June 1943 was $33.,894.79; that losses were incUITed 
during said voyage for.which he was entitled to a credit 
in the sum of $53.25; and that his report was in all respects 
complete and accurate., and represented a true account of the 
actual selling prices 9f all camnissary- stores and of the 
proceeds of sales £or which he., the said First Lieutenant 
Henry, B. Holdstock,_ was accountable, which said report was 
lmown by the said First Lieutenant Henry B. Holdstock to be 
untrue in that the net val~ of the commissary stores re
ceived by him from the Quartermaster., Jersey City., New 
Jersey, ofl or about 15 May 1943, was $.34.,626.18; in that 
sales or commissary stores mMe during the period from 
15 May to 28 June 1943 were made at prices in excess 0£ 
those authorized by the Superintendent., Water Division 
(then Superintendent., Arr1r3' Transport Service), New York· 
Port or Embarkation; in that the amount realized on sales 
of commissary stores sold through said sales cOlllldssa.r,y 
during the period a.i'oresaid was· $35,799.64; in that no 
loss wa.s incurred during said voyage tor which he was en
titled to a credit in the sum ot $5.3.25., or in any ot.he1- a
mount; in that such report failed to disclose the expenditure 

, of $2,304.49, belonging to the sales commissary funds., for the 
purchase of clothing and. accessories from the Quartermaster 
in Panama Canal Zone; and in that such report failed to dis
close a profit derived from the resale of the aforesaid cloth
ing and accessories through the sales commissary in the sum 
of #.335.61. 
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Specification 2: In that First Lieutenant Henry B. Hold-
stock, Transportation Corps, Officere• Transport 
Detachment, New York Port of Embarkation, Brooklyn, 
New York, did, at New York City, New York, on or about 
4 November 1943, while acting as sales commissary 
officer of th~ Arrey' Transpol"'t •Brazil•, with intent to 
deceive the Commanding General, Second Service Command., 
Governors Island, New York, officially report to tha 
said Commanding General, through :Major Walter G. Meyer, 
Finance Department., Chief of Property Audit and Sales 
Audit Section, Fiscal Branch, Headquarters, Second 
Service COlllllland, Governors Island, New York, as follows: 
that the sales of commissary stores made through the sales 
commissary of the said Army Transport eBrazil•, during the 
voyage covered by such report in the period 31 July to 
26 October 1943, were made at prices authorized by the 
Superintendent, Water Division (then Superintendent., Arur;r 
Transport Service), New York Port of Embarkation; that 
the amount -realized on sales of commissary stores .sold 
through said sales commissary between 31 July and 26 
October 1943 was t41,l43.18; that losses were inCUITed 
during said voyage for which he was entitled to credit in 
the sum of $395.51; and that his report was in all respects 
complete and accurate, and rapresepted a true account of 
the a~tual selling prices of all commissary stores and of 
the proceeds thereof for which he, the said First Lieutenant 
Henry B. Holdstock, was accountable, which said report was 
known by the said First Lieutenant Henry r;. Holdstock, to 
be untrue in that the sales of commissary stores made during 
the period from 31 July to 26 .October 1943 were made at 
prices in excess of those authorized by the Superintendent, 
water Divi~ion· (then Superintendent., ~ Transport Service), 
New York Port of E)nbarkation; in that the amount realized 
on sales of commissary stores sold through said sales com
missary between the period aforesaid was $43,535.48; and 
in that no loss was incurred during said voyage for which 
he was entitled to credit in the amount of $395. 51., or any 
other amount. 

Specification 31 In that First Lieutenant Henry B. Holdstock, 
Transportation Corps, Officers' Transport Detachment., New 
York Port of Embarkation, Brooklyn., New York, did., ,mile 
acting in the capacity of sales commissary officer aboa:-d 
t,he Army Transport •Brazil• .from about 15 May to 28 June., 
1943, wrong£ully and unlawfully sell and cause to be sold 
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through the sales commissary of the said transport 
"Brazil•., to authorized purchasers., goods., wares and mer
chandise at prices in excess of prices authorized by 
paragraph 21., AR 3.5-666o and paragraph 3, AR ·30-2290 
and ·in excess of prices established b;r the price list
issued b;r the Superintendent., water Division (then 
Superintendent., J.rmy Transport Service)., New York Port 
ot Embarkation., under date of 16 Marc~ 1943., lfhich said 
price list .fixed resale prices of items carried .for sale 
1n sales commissaries aboard transports operating under 
the jurisdiction_o.f the New York Port of Embarkation. 

Specification 41 In that First Lieutenant Henr;r B. Hold.stock., 
Transportation Corps., Officers• Transport Detachment., New 
York Port ot Dnbarkation., Brooklyn., New York., did., while 
acting in the capacity of sales camnissary oi'.ticer aboard 
the Arrq Transport 11BrazU•., from about 15 May to about 28 
June 194.3., wrong!ully and unlaw:fully convert to. his own 
use and benefit the sum of about $2,491.58, lawf'ul money 
of the United States., ~rived from the sales of goods., 
wares and merchandise through the sales commissary- o.t the 
said transport WBrazil• at prices in excess of prices 
authorized by paragraph 21., AR 35-6660 and paragraph .3., 
AR .30-2290 and in excess of prices esta.l,lished by the 
price list issued by the Superintendent/Water Division 
(then Superintendent., A.rrq Transport Service), New York 
Port of Embarkation under date of 16 March 1943, which ,... 
-said price list fixed resale prices of items carried for 
sa.le in sales commissaries aboard transports operating 
under the jurisdiction of the New York Port of Embarkation. 

Specification 51 In that First 1.1.eutena.nt Henry- B. Holdstock., 
Transportation Corps, Officers• Transport Detaclunent., New 
York Port of Embarkation., Brooklyn., New York, did, while 
acting in the capacity of sales commissary officer aboard 
the i:rmy Transport •Brazil•., .from about 15_. May to abo~t 
28 June _1943., wrongfully and unlawfully convert.to his''om 
us~ and benefit the sum of $335.61., lawful money o.f the 
United States, derived from the sale of clothing and accese
ories through the sales commissary of the said transport 
•Brazil• to authorized purchasers at prices in excess of 
the purchase prices of said cloth.ing and accessories., the 
said clothing and accessories having been purchased by the 
said First Lieutenant Henry B. HoldStock from a Quarter
master, Pana.ma Canal Zone., ·w1th .funds- of the said sales 
cormnissary. 
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Specification 6: (Nolle prossqui). 

Specification 7: (Nolle prosequi). 

'Specification 8: In that First Lieutenant Henry B. Holdstock, 
Transportation Corps, Officers• Transport Detachment, 
New York Port of Embarkation, Brooklyn, New York, did, 
while acting in the capacity of sales commissary officer 
aboard the A:rrrry- Transport 11Brazil• from about 31 July to 
about 26 October 1943, wrongfully and unlawfully sell and 
cause to be. sold through the sales collimissary of ·the said 
transport •Brazil•i to authorized purchasers, goods, wares 
and merchandise at prices in,'1xcess of prices authorized 
by paragraph 21, AR, 35-6660 and, p~agraph 3, AR 30-2290 
and in excess of pr!ces established by the price list 
isooed by the Superintenden~ water Division (then Super
intendent, Array Transport Sertice), New York Port of 
Embarkation, under date of 16 March 1943, which said · 
price list fixed resale prices of items carried for sale in 
sales commissaries aboard transports operating under the 
jurisdiction of the New York Port of Embarkation. -

Specification 9: In that First Lieutenant Henry B. Holdstock, 
Transportation Corps, Officers• Transport-Detachment, New 
-Yark Port of Embarkation, Brooklyn, New _York, did, whi+e 

• acting in the capacity of sales connnissary officer aboard 
the .A;rrrJ¥ Transport •Brazil•, from about 31 July to 26 
October 1943, wrong.fully and unlawfully- convert to his own 
use and benefit the sum of about ;.2,392.30, lawful money-
of the United States1 derived from the sale of goods, wares· 
and merchandise through the sales conmdssary of the said 
trm1sport "Braiil• at prices in exces~ o.f prices authorized 
by paragraph 21.,. AR 35-660 and paragraph 3, AR 30-2290 and 
in excess of prices established by the price list issued by 
the Superintendent, Water Division (the~ Superintendent, 
A.:rrq Transport Service), New York Port of Embarkation, · 
under date of 16 March 1943, which said price list fixed 
resale prices of items carried for sale in sales camnissaries 
aboard transports operating under the jurisdiction of the 
New York Port or Dnbarkation. 

Specification 101 (Finding or not guilty). 

· He plead.a~ not guilty to all of the Charges and Specifications. He was 
found not guilty of Specification 10 or the Additional Charge, but 
guilty ot the remaining Specifications (adding the word •about•~ front 
or the figure •$335. 61• in Specification 5) upon lrl'lich he was a...1Taigned 
and the· Qiarges. There was no evidence or ruiy previous conviction. He 

I 
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was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due and to be confined at hard labor for 
two years. The reviewing authority approved only so much of the 
findjng of guilty of Specification 4 of the Additional Charge as involves 
a finding of guilty of converting a sum of money in an amount unknown, 
approved the sentence and forward.a~ the record of trial for action 
under Article of war 48. · 

.3. The competent evidence for the prosecution may be summarized 
as follows a • 

!.• The Charge and Specification. 

On 25 January 194.3, the accused was assigned pursuant to orders 
issued at Headquarters New York Port of Embarkation., to the United States 
J.:rrcy Transport •Brazil• as Commissary Officer (R. 15, 16; ·Pros. Ex:. 1). ·$0 

On 3 November 1943, the accused visited a Mrs. Grace N. Shultz at her 
· home at 29 West 58th Street, New. York City (R. 20)., Accused and Mrs. 
Shultz had not met •for a long time•. Accused explained to her that he 
l1ad. recently returned from a trip and that •he just got off the boat• 
(R. 20, 21). When Mrs. Shultz asked if' accused yias still on the same 
boat, accused replied, •Yes, the same boat• (R. 24-25, 61). Mrs. Shultz 
knew then that accused refe~ed to the United States .Arrrry Transport 
Brazil, for she was aware that he had previously been on duty on that 
ship (R. 21, 24., 25, 61). Accused also told Mrs. Shultz, •I shouldn't 
tell you all this• (R. 25),: but nevertheless then and .there informed her 
.that his ship was at Pier .32~ North: River, New- York (R. 22., 23), and 
•probably' would leave tomorrow or .the day after• on •a ~hort tripa (R. 22); 
that troops were being loaded., that loading of troops would. continue on 
the next day ·and that a total of about 6700 troops would be embarked 
aboard her (R. 23). He specified that the prospective trip would be a 
short one., explaining that •he would be back around Christmas• (R. 23). 
Mrs. Shultz is not in the military service or the United States (R.33). 
The •Brazil• •is a war Sh1~ping Administration Boat entire~ allocated 
to the A:nrq Transport Service for the purpose of carrying troops.• She 
a.rriveq,in New York on 3 November 1943 and docked at Pier 32, North 
River (R. Z,). The •Brazil• remained in the Port of New York but a 
short time and departed on 5 November 194.3, carrying 4,965 troops who 
had been embarked on 4 and 5 November 1943 (R. 28). The •Brazil• •arrived 
back in the Port or -µew York on November 29., 194.3• {R. 29). All facts 
relating to the movement of uoops aboard the •Brazil• were classified 
as •secret military information• {R• .31). 

~. Additional Charge and Specifications thereunder. 

Between 15 May 194.3 and .3 November 1943, the USAT WBrazil• made two 
voyages during llhich accused acted as Commissary Officer. The first 
voyage (hereinafter referred to as -First Voyage•) started at New York 
15 May J:943 and terminated at San Francisco 28 June 1943. The second 
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voyage (hereinafter referred to as •second Voyage•) started 31 July 
1943 at New York and terminated at the sa.'118 port 3 N:,vember 1943. 
Prior to First Voyage there was delivered to the accused a mimeographed 
document issued by Colonel Hans Ottzenn, Superintendent, Arm:f Transport 
Service, to all comnissary officers, including accused, aboard transports 
under .the jurisdiction of the Ne°!r York Port of Embarkation, directing 
that the prices set forth in a price list of stores attached thereto 
would be effective on the first voyage after receipt of the list and 
would be used until further notice in aJ.l commissaries aboard transports 
(R. 18, Pros. Ex. 2). This price list will hereinafter be referred to 
as the •authorized• price list. On or. about 15 !!ay 1943, there was 
delivered aboard the "Brazil•, to the accused as Commissary Officer 
thereon, certain stores or merchandize to be sold during First Voyage 
together with invoices thereof or •tally sheets- (R. 42). Among the 
stores thus delivered were 160 cases of candy described as •Peter Paul 
Mounds•. The accompanying tally sheet erroneously described each case 
as containing 288 units when in fact they contained 360 units. The 
accused knew or this error (R. 44). It a.mounted in vaJ.ue to a difference 
of $678.24 (R. 94). During the first five or six days of First Voyage 
the commissary stores were sold at the •authorized• prices. While the 
Brazil was docked at Panama accused purchased from the local Army Quarter- ~~ 
master, for re-saJ.e, articles of military clothing at a cost of $2304.49 · 
(R. 51; Pros. Ex. 6), which were placed on saJ.e in the ship's commissary 
and sold at prices fixed by the accused (R. 52). The profit from the saJ.e 
thereof at accused's prices was estimated to b~. $335. 61 (R. 92). The 
money used for the purchase of this clothing was commissary_money and 
the proceeds of the resulting sale of this clothing were mingled with 
the camnissary money (R. 72, 116). After the ship left Panama the . 
accused raised the prices on the connnissary stores on an undetermined 
number of items (R. 46). Gillette plades and toothbrushes, for example, 
were raised fran eight cents to ten cents (R. 47). The commissary 
sergeant complained to the accused regarding the increase in prices 
(R. 67, 76). Accused stated that the increased prices were necessary in 

· order •to protect himself•, to which the sergeant replied that accused 
had money left over from a previous trip so that there could be no :lhort.,
age and that the increased prii,es were unnecessary. Accused reminded · 
the sergeant that it was none of his business and that he alone (the 
accu~ed) was responsible (R: 77). 

When the transport reached New Caledonia the accused turned over 
to· the local Quartermaster qamnissari stores inventoried at $15,328.30. 
Included in· this delivery were cases of •Peter Paul Mounds•. TM 
receipt taken by the accused.from the locaJ. QUartermaster shows that 
the cases delivered contained 360 units (R. 56, Pros. Ex. 3, Voucher 20). 

A few days prior to reaching San Francisco the commissary serge~t 
checked the cOll\lllissary.acoounts, the tally sheets, the remaining stores 
on hand, and determined the amount of cash which should be on hand as a 
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result of sales figured at the authorized price list. (R. 56-59). The 
monies derived from the sales were-then counted and found-to be •a 
little over ~'-500- in excess of the amount necessary to make -:;.he account 
balance (R. 63-64). The proceeds of the conunissary sales were again.. 
counted after the ship had docked at San Francisco but at that time 
the surplus previously discovered had v-cmished (R. 64.-65). 

The proceeds of sales at the co!lllllissary stores v;ere delivered daily 
.at the end of each day to the accused. The money was kept by the accuse~ 
in a safe in his room and always remained in his custody, control and 
possession (R. 71-72). 

The collU'llissary sergeant prepared for the accused the ~ccount required 
by Army Rep;ulations, to be submitted at the end of every voyage (Pros. Ex:. 
3). In preparing the account at the end of First Voyage, no mention was 
made therein of the purchase and sale of the military clothing described 
above or of the profit derived therefrom (R. 65, 79). Furthermore, the 
accountant (the accused) charged himself with haviag received only 288 
units in each case of •Peter Paul Mounds• (Pros. Ex. 3) and the prices· 
quoted in the •authorized• price list was used as the basis of computing 
the total amount of the sales. During First Voyage after the boat left 
Panama the prices at which the stores were sold were established by the 
accused on a form, similar to Prosecution's Exhibit 5, but the prices 
were not in all cases identical Ydth those in that exhibit. All of the 
price lists thus established and used during that.voyage were destroyed 
and therefore no copy was ava~lable (R. 45, 46~ 56). 

Stores were again delivered to the accused aboard the •Braziltt at 
the connnencement of the Second Voyage. There was j~ediately prepared 
under the direction of the accused a mimeographed ~con:rr~ssarJ Requisition 
Form• which enumerated various items of merchandise on sale at the com
missary aboard the •Brazil• as well as the price thereof. These prices 
were established by the accused and were those actually charged during 
the entire Second Voyage (R. 40-4~, 78; Pros. Ex. 5). The form purported" 
to be issued •By Order of Colonel GARZA• the transport commander, and was 
signed •Henry B. Holdstock•, Sales Cornrr~ssary Officer (R. 42; Pros. Ex:. 5). 
Colcnel Garza was not responsible in any manner for the operation of the 
co~.missary and in fact did not authorize the accused,to charge_prices in 
excess of the •authorized price list" (R. 118, 124, 125).· A comparison 
of the •authorized• price list (Pros. Ex. 2) with the ~~cused's price list 

.(Pros. :Ex. 5) shows ·increasep of prices above the fonr,er of about 20 items. 

At the end of Second Voya&e the accused had prepared and sub
mitted on Q.M:.C. Form No. 390 to the Commanding General of the Second 
Service Connnand, through rirl.litary channels, an account identical, in 
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form to his account render~ in a similar manner at the end of First 
Voyage (Pros. Ex:s. 3, 4). Attached to the latter account and forming 
a basis of the accused's accountabi]J.ty for sale of stores is a price 
list which shows the prices to be the same as those on the authorized · 
prlce list except for slight variations 'Which :nade no difference in -
the final accounting (R. 101, 112). 

In his account for First Voyage the accused claimed that he lost, 
on the sale of commissary stores, the sum of ~)53.25. In his account 
for Second Voyage he claimed that he lost in the sale of such stores, 
the sum of $395'59 (Pros. Ex:s. 3, 4). · . 

A certified µiblic acc~untant teetified that if the accused used 
the price list issued by ~, (Pros. Ex. 5l in the sale of the stores 
sold during both. voyages there would be no loss dur:1,ng either voyage 
but there soould be a profit during iirst Voyage of $1770.09 and during 
Second Voyage of $1987.80 (R. 85., 88);' It was stipulated that the 
witness's computation was nathematically correct (R. 88). The accoun
tant testified further that if the accused had included in his account 
of First Voyage the actual profits na.de by him he l'IOuld have had m 
hand $36,401.07 instead of $33.,894.79 as appears in the account (R. 
110; Pros. Ex:. 3) and similarly with reference to Second Voyage he 
wculd have had ~43.,535.48 instead of $41,143.18 (R. 113; Pros. Ex:. 4). 
The accountant admitted tbat he was unable to accurately compute the 
profit made on First Voyage because he did not have the canplet~ price 
list used by the accused (R. 115). 

It was ccnceded by defense counsel that Army Regulations require 
a commissary. officer to .file a complete, true, and accurate account of 
actual selling prices of all commissary stores and of the proceeds of 
sales thereof (R. 117). . · 

4. The accused: wa.; properly advised of hi.s rights by the court 
and elected to remain silent. 

· 5.· With reference to the Charge and the Specification, it 11a.s 
clearly shown that the accused did on the date and at the time speci
fied, disclose to Mrs. Grace N. Shultz, a person not authorized to 
receive the same, the name of a ship to be used in the movement of 
U.S. troops in var time, as wall as the port of embarkati.m and the 
probaol.y date of departure of the ship and its probable length of 
voyage.· Such military inforlls;ltion is strictly confidential and shou.ld 
hot have been disclosed to unauthorized per sons by any military per-

. sonnel. It was shown by competent evidence that the information was 
· confidential and made such in accordance with AR 380-5. It accordingly 

follows that the· accused• s action or conduct was a flagrant violation 
t:>f a:rrrry Regulations and in turn a violation of Article of Vfar 96. 
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. With reference to t.~e Adtlition-u Charge and its various Speci-
fications, it l'l'as established by the competent evidence of record 
recited above that the accused vras the· commissary officer during two 
voyages of the An:ry Transport •Brazil• commencing 15 May 1943 and 31· 
July 1943. At the corrnnencement of each voyage certain stores were de
livered to him to be sold by him during the voyage; at t.he end of 
each voyage he had on hand a small inventory of these stores; Army 
Regulations re~uired him to sive a full and comp+ete accounting of his 
commissary sales on the ship. He was provided by the Connnanding 
Officer, :.rm::, Transport Service, at the commencement of his First Voyage, 
with an authorized price list and directed to use the prices set forth 
thereon as the standards for the sale on shipboard of the stores. Instead 
of using that price list he had prepared one of his own naming prices 
for these same goods ,in excess of the authorized prices. In purported 
compliance with the requirements of Army Regulations he filed an account 
at ~he end of ~ach voyage (copies of which are attached to the record and 
appear as Exhibits 3 and 4 thereof) in which he used, as a basis for 
his accom1t, the ~uthorized prices rather than the actual.prices estab
lished and used by himself. 

He is charged in general with baving made a false account in that 
he failed to include all. items of debit and failed to include or dis-
close certain p1·ofits consisting of (1) the sale of .military clothing 
·purchased with commissary funds and (2) the profits that would and did nee-

. essarily result from having sold such stores at an increased but unauthor
ized price •. · 

The fact that he failed to properly charge himself with the full 
quantity of stores received was clearly shown by the erroneous tally 
sheet or invoice supplied him at the commencement of First Voyage re
garding the contents of the cases of Peter Paul 1.:ounds and the amount 
actually contained in the cases. That this error was known to the 
accused was shown by the testimony of his commissary sergeant-(R. 77) 
and also by the receipt that the accused procured from the Quartermaster 
at New Caled0l1ia wherein t.~e correct·number of units per case of Peter 
Paul ~ounds clearly appears (R. 56). The evidence concerning.the purchase 
and sale of military clotJl:1.ng is also convincing. The purchase of.the· 
clothing is evidenced by the sales slip (appearing as Prosecution's 
Exhibit 6) which contains in detail the quantity and value of clothing 
purchased and is signed by the accused. It was admitted by defense 
counsel that these articles were purchased with commissary funds, sold 
through the comrr.issary store, and that the proceeds were turned into the 
commissary accc"J.Ilt. The only evidence of the price at which· they were 
sold by accused on the Brazil appears in the testii~ony of the commissary 
sergeant. None of this clothing is accountad for in the final_ inventory 
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of the stores after the completion of the voyages, therefore, it may be 
assumed that they were all sold. The transaction does not appear in 
,the accused's account of First Voyage. The court was justified in con
cluding, under tJiese circumstances, that accused purposely omitted this 
transaction from his account.so as not to disclose the profit ~a.de 
therefrom. It was clearly shown by the testimony of the accountant that 
if these articles were sold at the prices given by the commissary ser
geant t.~ere would have been a profit or $335.61. 

Proof that the accused sold the commissary stores at an increased 
, price, over and above the authorized price, was clearly established 
· by the production of the mimeographed price list prepared under the 

accused's direction and containing his own name (Prosecution's Exhibit 5). 
This particular price list was used during the entire Second Voyage. No 
lfritten price list wv.s available for First Voyage due to the fact that 
they had been destroyed. The commissary sergeant's testimony, however, 
supplies proof of the tact tha.t the stores were sold at an increased price, 
commencing five or six days after the ship had started its voyage and 
continued until it completed the veyage in San Francisco. It is impossible 
to precisely estimate the exact profit, not only because the sergeant 
could not supply accurately the price of each and every article,. but 
principally because an undisclosed amount of stores had been sold during 
the first five or six days of the voyage at the authorized prices and 
the £ount of stores on hand when the increaeed prices went into effect 
was not shown. On· this possible margin of doubt, the reviewing authority 
properly approved only so much of the ·finding· of guilty.of Specification 
4 of Additional Charge, which pertains to this particular offense as 
involves a finding of guilty of converting a sum of money in an amount 
unknown. That there was a profit was shown not only by the increase in 
prices, no matter how slight, but al.so by the actual count of the money 
on hand after the store was closed and the ship was reaching its fi.n&l. 
destination. -A finding that the accused embezzled an'amount unknown 
is legal {Cl,f 235010 (1943)j Bull. JAG, Oct. 1943, p. 383). 

Having established by competent evidence that the accused made 
a profit from the sale of stores during the two voyages and that he 
.failed to disclose the profit tn his official reports., but claimed 
a loss instead, .•it is a fair, logical and legally pennis~ble in!erence, 
from these circumstancE!s, that he converted to his own personal use 
the, actual profit,. when, as it was also shown., he was the only one who 
received the proceeds !rom the sale or such stores from day to day- and 
kept them in his exclusive custody, possession ~d control. 

The Board.of Review is, therefore, of the opinion tJ:i.at the reoo!d 
is legally sufficient to support the findings of the court as amended . 
by the reviewing authority and as otherwise set forth in the Specifications. 
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With reference to Specif'ication l of the Additional Charge it was 
clearly' est·ablished from the evidence related above that, as charged in 
this Specification, the accused did make a false official statement when 
he rendered his false account of First Voyage to his commanding officer 
in setting forth·in the account that (1) the stores· received by him amounted 
to iJJ,947.94, -when in truth they totalled $34,636.18 because of the 
error in the tally sheet concerning the Peter Paul Mounds; (2) that the 
sales were made in accordance with the authorized sales list, when they • 
were not so made; (3) that the amount realized from sales was $33,894.79, when 
in fact because of the increased prices used l;uthe. accused the amount 
actua.lly realized was $35,799.64; (4) that there was a loss of ~53.25 
incurred during the voyage, when in fact there was no loss but a profit, 
and (5) that the account was in all respects accurate and true, when in 
fact he knew that it was false. The. evidence does not support the exact 
averment that the amount realized from sales was $35,799.64., but will 
support the conclusion that it exceeded $33,894.79 to some unascertain-
able extent and therefore the real gist of the charge., that the figure 
in the account submitted by accused was false; is supported bY. the evidence. 

V{ith reference to Specif'ication 2.,·Additional Charge, the allegations 
regarding the false particulaxs contained in the accused's account cover
ing Second Voyage were amply supported by the evidence. There was no 
loss of $395.51 incurred during the voyage. The runount realized from 
sales was not $41,143.18, but., because of the use of the accused•s price 
~ist the amount was approximately $43,535.48: · · 

With reference to Specifications 3 and 8., Additional Charge., it 
was proven beyond a reasonable doubt, that the accused did not use the 
authorized price list during the voyages but devised and used one of his •.,t. 
own on an increased scale of prices. · ·; 

Specificatiom4., 5 and 9, charge the accused with having "Wrong
fully and unlawfully converted to his own use the respective profits 
made by him daring these voyages. It was a fair and reasonable infer
ence for the court to conclude that the accused., having made the profits 
shown, having collected and handled all of the money involved., having 
been officially in fu+l charge of the stores and their sale, and having 
willfully and deliberately ·rendered false accounts in which he claimed 
losses instead or gains., wrongfully and unlawfully converted the differ
ence to his own use and benefit. No reason appears why this finding 
should be disturbed. · 

The accused is not charged with larceny or embezzlement. Such a 
charge would require an allegation of ownership of the funds involved 
and some particularity as to the amount. The instant specifications 
charge a violation of the 96th Article of War as conduct prejudicial 
to good order and Il'.ilitary discipline. :.. charge of this nature does not 
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require allegation of ownership nor particularity in the amount in
volved. In making his false account it was immaterial to what. extent 
the figures were inaccurate. It was only necessary to proTe that. 
they were false. It was apodictic that the accuaed•a conduct was 
prejudicial to good order and military discipline in that he not 
on]Jr ignored instructiona given hinr to sell· the stores at a certain 
price but also after establishing his own_ prices to the prejudice 
of the military personnel purchasing the stores, falsified his ac
counts and retained, for his own benefit., the profits derived from 
his improper conduct. ../ 

6. The accused was ab:cy represented by civilian counsel who 
·strenuous~ objected to the testimoey or the certified public 
accountant on the grounds that his testimoey constituted hearsq 
evidence. Analyzing the testimony.of this witness it appears that 
he was used mere~ for the purpose or computing mathematically 
figures alreaey supplied by a previous-witness whose testimony was 
based upon actual knowledge of the facts and . the figures contained 
in the voluminous accounts rendered by the accused. SUch evidence 
is competent and admissible (tCM, 1928., par. 116~ page 119). A rule 
relating to the reception or such evidence is also stated in Section 
8Jl of 20 Am. Juris. as follows: . I . 

ttThe meaning of entries in books of account may be explained 
to the jury by those familiar with the subject. In the event 
complicated books ot account are in evidence and elaborate 
computations are necessary to determine the results and 
amounts evidenced.by the books, an expert mq be called upon 
to make such computations and state them to the jury. How
ever, the conclusions of the e:x;pert must not involve deter
mination by him or controverted questions either of fact or 
law; and the assumptions of fact, i.f any, on which his 
computations are based must be clear~ stated in hie testi
moey, so that the jury can reject or modify his conclusions 
it they do not find as proved the facts upon which such re
sults are based. Also, where books and papers are voluminous, 
a qualified witness may summarize and explain the facts shown 
by such books and papers when they are all in court, and the 
opposing counsel has full opportunity to cross-ex.amine as to 
the correctness of the witness' testimony. * * *• The books 
themselves must be introduced as primary evidence and the 
testimony or the expert is secondary and explanatory o~" 
(pp. 697-698). 
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7. The records of the Adjutant General show the accused to be 
44 years of age. He was born in Canada and became a naturalized, citizen 
by reason of the naturalization of his parents in 1917. He is married 
and prior to present active duty resided in Washington, D. c. with his 
wife. There are no children of the marriage. He served with honor as 
an enlisted man in the Infantry 28 March 1917 to 6 January 1919 and in 
the Marine Corps from April 1919 to August 1928. He was thereafter 
employed as Senior Clerk in auditing vouchers·for the Quartermaster 
Department of the Marine Corps (1928 to 1934); as a freight rate 
examiner (1934-1937); and in research work in transportation and freight 
rates for the war ~part.merit (1940-1941). Ha graduated frcm McKinley 
Taclmical School in 1931, and from the George Washington University in 
Washington in 1939 with a degree of AB in Government, and attended ror 
six months the University. ot Maryland~ He was appointed first lie~ 

· tenant, Corps of Military Police and assigned to New York Port of Embark
ation 18 April 1942~. the available records do not disclose when he was 
transf'eITed f'rom 1filitar,- Police to Transportation Corps. · 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board or Review the record of trial 
is legally sufficient to su_pport·the .findings of guilty and the 
sentence and to w3.rrant confirmation thereof. Dismissal is authorized 
upon conviction. of a· violation of Articie of \fa:- 96. ,. 

Judge Advocate' 

J~ .Advocate 
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·1st Ind. 

War Department., J.A.G.O • ., 3- FEB '944 To the Secretary of ~r. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
c:;ase of First Lieutenant Henry B. Holdstock (0-449681)., Transportation
Corps, · 

2. I concur in the opiniOJJ. of the Board of Review that the 
record of trial is legally su.fficient to .su.pport the findings as 
by the reviewing authority and ~e sent,ence w to ~t confirm
tion thereof. · I recommend that the sentence be confirmed ani carried 
into execution., ~d that the Ea.stern Braoo.b, United States Disciplinary 
Barracks, Greenhaven., New York., be designated as the place of confine
ment, 

3, ·The accused was properly advise{ of his rights by the court 
ani elected to remain silent. · 

4. Consideration has been given ·to the attached memorandum 
from Colonel J. P. Dinsmore., of the ..Legislative and Liaison Division., 
quoting thel"ein a letter from accused to Senator Robert R. Reynolds~ 

5. Inclosed are a draft of a letter for your signature, trans-. 
mitting the record to the President for his action., and a form of· 
Executive action designed to carry into effect the recommendation 
hereinabove mde., should -such act;on meet with approval. · 

e .-.... , 

· .Myron C, Cramer., 
· . M;Ljor Gen~ral., 

4 Incls. The Jmge Advocate General. 
1 - Record of trial 
2 - Di't. ltr. for sig. S/vf 
3 - Form of Executive actioo 
4 - Memo: from Col. J.P. 

Dinsmore dated 1.3 Jan. 44 · 

(Sentence confirmed. o.c.Y.O. 134., 24 :Mar 1944J 
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S?JGH 
CM 246686 

UNITED STATES ) 65TH INFANTRY DIVISION 
' - ) 

v. 

Second Lieutenant ELDRED 

) 
) 
) 

Trial by G.C.M., convened 
at Camp Shelby, Mississippi, 
21 December 1943. Dismissal. 

B~LEY (0-1181538), ) 
Field Artillery. ) 

--------~--~-
OPINION of the BOA.RD OF/REVIEW 

DRIVER, 0 1CONNCR a.np. LO'ITERHCS, Judge Advocates. . .~, 
1. The Board of Review has examined the record of trial in the case 

of the officer .named above am submits this,· its opinion, to The Judge 
Advocate General. 

• I ' , 

2. The accused was tried upon the following Charges and Specifica- · 
tionsa , · • 

. THE CHARGE: Violation of the 95th Article of War.· · 

Specification 1: In that 2d Lieutenant Eldred (n) Beasley, 869 
Field Artillery Battalion, did, at Lawton, Cklahoma on or about 
June 28, 194.3 with :l,ntent ·to defraud, wrongfully and llill.aw
fully make and utter to :Mr. Jack Beasley, Lawton, Oklahoma a 
certain check, in words aqd figures as follows, to wit: 

Killeen, Texas June 28, 194.3 No. 
FIRST NATIONAL BANK -

Pay to the 
order of Jack Beasley $12.65 

--- Twelve and 65/100 - - - - - - - - - - Dollars 
Hq 32d Bn /s/ Lt Eldred Beasley 
01181538 

he, the said 2d Lieutenant Eldred (N) Beasley, then well know- · 
ing that he did not have and not intending that he should have 
suff,icient funds in the First National Bank at .Killeen, Texas 
for the payment of said check. 

Specifi~ation 2 a In that 2d Lieutenant Eldred (N) Beasley, 869th 
Field Artillery Battalion, being indebted to the City National:-
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Bank, Lawton, Oklahoma in the sum· of forty one dollars 
($41.00), 'Which amount became due and pey-able on or about 
September 1, 1943, did at Lawton Oklahoma dishonorably fail 
and neglect to pq said debt in full from on or about 
September·1, 1943 to about November 8, 1943 and until after 
the institution of an official investigation of the subject. 

Specification J: In that 2d ·Lieutenant Eldred (N) Beasley, 869th 
· Field Artillery Battalion, being indebted to the Leaf Hotel, 

Hattiesburg, Mississippi in the sum of twenty three and 
.18/100 dollars ($23.18) for the balance· of bis hotel bill, 
and having failed without due cause to liquidate said in
debtedness, and havi.Ilg on or about September 13, 1943 
promised said Leaf' Hotel, that he would on or about October 
1, 1943 sett1e such indebtedness in full and having on or · 
about October 18,'1943 again promised said Leaf' Hotel that he 
would on or about October 19, 1943 settle such indebtedness 
~ full, did, without due cause, at Hattiesburg, Mississippi, 
on or about October 1, 1943 and again on or about October 19, 
1943 dishonorably fail to keep such promises until after the 
institution of an official investigation of the subject. 

Specification 41 ·Similar to Specification 1 except that it .alleges 
the check was dated 7 October 1943 in the sum of $1J.04 and 
payable to and uttered to the Milner Hotel, Hattiesburg, , 
Mississippi, on 7 October 194J. 

. . 
Specification 5: Similar to Specification 4 except that it alleges 

. · the check was dated 9 October 1943 in the sum of $5.00, made 
rlth intent to deceive, and pay-able to, and uttered to J. B. 
Moore, 9 October 1943. · · 

Specification 61 (Finding of guilty disapproved by reviewing au
thorit;r). 

Specification 7 a Similar to Specification 5, except that it al
leges the check was dated 16 October 1943 in. the sum of 
$JO.CO, made at Camp Shelby, Mississippi, and payable to, 
and uttered to the Cit;r National Bank' of, Lawton,_ Oklahoma. 

Specification 81 In that :id Lieutenant Eldred (N) Beasley,· 869th 
Field Artillery Battalion, bei~ indebted to Milner Hotel, 
Hat~esburg, Mississippi in the Slllll o! six and 12/100.. dollars 
($6.12) !or three. dqs 1 roan rent at two and 04/100 d6llars · 
($2.04) per ~, which amount become due .and payable on or 
about October 19, 1943, did, at Camp Shelby, Mississippi, 
dishonorably- !ail to pq said debt until after thq in
stitution of an official investigation of the subject. 

-2-
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ADDITIONAL CH.ARGE1 Violation of the 95th Article of War. 

Specification: In that 2nd Lt Eldred (N) !J~asley, 869th Field 
Artill_eey Battali1.;n did at Camp Shelby, Miss, on or about 
19 October, 1943 with intent to deceive Lt Col Samuel A. 
Dickson, 869th Field Artillery Battalion, Camp Shelby, 
liiss, officially report to the said Lt Col Samuel A• 
Dickson that he, 2nd Lt Eldred (N) Beasley had mailed a 
check. for .Eleven Dollars ($ll.OO) to the City National Bank, 
L&wton, Oklahoma, on or about 18 October, 1943, in .full 
payment for the balance due on his note, which repo:i;-t was 
known by the said Lt• .iil.dred (N) Beasley to be untrue. 

ADDITIONAL CHARGE IIa Violation of the 95th Article of War. 

Specification 11 Similar to Specification 4 of the Charge, ex
cept that it alleges the check was dated 10 October 1943, 
in the sum of $6.24;·arxi payable to and uttered to the Hub 
Service Station. · 

Specification 21 In that 2d Lieutenant Eldred (N) Beasley, did, 
at Camp Shelby, .Mississippi on or about November 1, 1943 and 
again on November 2, 1943 with intent to deceive Lt Col 
Samuel A. Dickson, 869th Field Artillery Battalion, offi
ciall:;r report to the said Lt- Col Samuel A. Dickson that he, 
2d Lieutenant Eldred (N) Beasley, was on that date indebted 
to the Hub Service Station, Hattiesburg, Mississippi in the 
sum of about fifteen dol4rs ($15.00), which report was known 
by the said 2d Lieutenant Eldred (N) Beasley to be untrue in 
that on that date he was, in fact~ indebted to the Hub 
Service Station in the sum of about ninaty d~llars (J~o.oo). 

Specification 3• Similar to Specification 1, of .Additional Charge
II, except that it alleges the check was dated 21 October 
1943, in the swu of $10.00 and p1Yable to and uttered to E. 
F. Strange, U.ghthouse car~. 

Specif'ication 41 In that 2d Lieutenant Eldred {N) Beasley, did, 
at Camp Shelby, Mississippi on ar about .3 December, 194.3 with 
intent to deceive Lt Col Samuel A.. ·Dickson, 669th Field Ar- . 
till.er,y Battalion that he, 2d Lieutenant Eldred (N) Beasley, 
was in the 669th- Field Artillery Battalion area all evening 
the night of December 2d-.3d, l943J that at about 2100 2 Decem
ber, 194.3 he sat down in an autanobile near Serrlce BatterT, 
669th Field Artiller;y Battalion and went to sleepJ that he did 
not wake up until about 00,30 or 0100, .3 December, 1943, at 
'Which time he went to hi.I hut and. went to bedt 'Which Nport 
ns lcno,m b7 the si.:Ld 2d Lieutenant Eldred (NJ Beasley .to be 
untrue. 
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He plieaded not guilty to and was found guilty of all Charges and Specii'ica
tions. He was sentenced to be dismissed the ·service. The reviewing au- · 
thority disapproved the finding err guilty of Specii'ication 6 of the Charge . 
and so much of Specii'ication .3 of the Charge as involves a finding of 
guilty of the words 11and having on or about October 18, 194.3, again· 
promised said Leaf Hotel that.he would on or about October 19, 194.3, settle 
such indebtedr..ass in full", and the words 11and again on or about October 
19, 194.3"; approved the sent.ence and forwarded the record of trial for 
action under the 48th Article of War• 

.3. Evidence ·for the .prosecution: 

a. Specification 1~ the Charge: Jack Beasley, operator of a 
service station at Lawton, Oklahoma, testii'ied b7 deposition (Ex. L) that 
he cashed a check (Ex. Y) fo't accused in the sum of $12.6.5 dated 28 Ji.me 
1943, drawn on the First National Bank of Killeen, Texas; and signed "Lt. 
Eldred Beasley", for which the a9cused received gasoline, oil and $10.00 
in cash. He deposited the check in his bank and it was returned with a 
debit slip (Ex. N) attached stating the check had- been returned unpaid 
marked 11Ins. Funds•. Mr. Beasley notified accused that the check had bem 
returned for insuffi.cient funds and accused replied that he was "broke" but 
would make the check good "when he could•. )Lr. Beasley later sent the 
check to the c~fficer of accused. Clar_ence R. Clements,·cashier 
of the First National Banlcj Killeen, Texas, testified b7 deposition (Ex. D) 
that between 28. June 194.3, and 10 July 194.3, the accused had a ~ balance 
of $.08 in the bank. In response to cross-interrog,tories Mr. Clements · · 
further testii'ied that the accused had lll'itten checks on .his bank in the 
past without having sui'ficiant funds and that his mother furnished the money
to make the·, ~eeks good. The number of checks handled in this manner was . 
•mt less than five nor more than ten.a (R. i6, 32). · 

.:·.':\ . 

b. Specificaticns 2 and 7, the Charge; Specification, .Additional 
Charge: Robert B. McCoy, vice president of"the City Nationa1 Bank, Lawton, 
Oklahoma, testii'ied by deposition (Ex. 0) that on 20 August 1943, the ac• 
cused borrowed $41.00 from the City National Bank and signed. a pramiss017 
note- (Ex. P) for that amount, pqable on 1 September 1943. On 31 August -
1943, the accused wrote the bank a letter (&t. Q) statiIJg ~ pq won't .be 
ready b7 the lsta and requestillta •rew day's• grace. The bank :made no . .. 
immediate reply but en 21.September 1943 wrote the accused a letter (Ex.· R) 
stating that more than •a few day's• had elapsed and ask:iDg tor·an immediate 
report in order .that they might lmOW' "what to e.xpect•. The acCt1Sed replied
(Ex. S) that he had not received a -pq ch.eek since 1 August, but would s~nd 
the money on •the lst•. Follo,r:ing receipt ot a telegram (Ex. T) dated S 
October 1943, !rom the accused, stating that a check in ~nt of_ the note 
was in the mail, the bank on 11 October 1943 advised the accused b7 telegram 
(Ex. U) that the check had not been received•. Around !6 October 1943 ae- ' 
cused wrote the bank (Ex. V) that he was inclosing a check for the amount 
due on the note, $41.00. The letter contained a check .(Ex. W) for $30.00, . 
dated 16 October, 1943, drawn by :the accused on the First Nationa1. Bank, 
_Killeen, Texas. The check ns .forwarded .through intermediate banks to the 
·drawee bank !or P~ent and was returned unpaid. · On 27 October 194.3, the 
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Citr National Bank notified accused by letter (Ex. X) that the check had 
been returned because of i~uf'ficient funds and the matter was being re
ferred to the "Commanding General of Ca.mp Shelby". Mr. McCoy further 
testified that on 28 October accused wired the bank the sum of $29.70, 
from ·~hich the interest due on the loan was deducted ($27 .40 was applied 
on the principal as shown on the note} and an extension to l November for 
payment o£ the balance was granted. The obligation was discharged in 
full on 8 Novanber 1943. Between 16 and 28 October 1943, accused had a 

.daily balance of $1.08 in the First National Bank, or Killeen, Texas. It 
·was shown by the Finance Department pq records that during -August accused 
received $193 as partial pay for 23 days, $52.10 transfer pay from Fort 
Sill on 29 August, and." $60.40 on 3+ August, for a tot;al of i305.50 (Ex. ·D, 
R. 16, 32~35) • • . 

/· 

Following receipt o£ t letter from the City National Bank, 
Lieutenant Col~nel Samuel A. Dickson, b,ttalion commander of accused, on 
19 October 1943, questioned accused concerning his debts, after warning 
hilll "of his rights11 • With reference to the City National Bank indebted
ness the accused told Colonel Dickson that he sent the bank a check for 
$30 the week before and had paid the balance "yesterday" by mailing them a 
check for $11. In discussing this debt again with Colonel Dickson, on l 
November 1943, the accused said that the $30.00 check had been returned 
because of insufficient f'llllds, but that he had sent the bank two money 
orders, one for $29.70 and another for approximately $13, · thereby discharg
ing the obligation in full. Accused said nothing about the $11.00 check • 
he previously claimed to have serrli the bank (R. 35-36, 38-39). ' 

· · c. Specification 3, the Charges The accused and his wife 
registered at the Leaf Hotel, Hattiesburg, Mississippi, on 27 August 1943 
and left on 13 Septeube.r 1943. lhen he checked out on 13 September he 
offered Mr. William H• Sparrow, 'the manager, a check for his bill o£ $23.18, 
and requested that it be held until l October when he would reclaim it or 
it could be sent to his bank for ~ant. Mr. Sparrc,,r accepted the check 
(Ex. :A.) and agreed to hold it. He did not see accused on l October and on 
2 October went away on a vacation, leaving the check in the cash drawer 
after instructing his clerks to return the check to accused in the event the 
hotel bill was paid in his absence. He returned on 16 October and on 18 
0:;tober received a letter (Ex. B) from accused lfho stated that there would 
be some delay 1n settlement because his account with the drawee bank had 
bean closed, but that his !ather had made arrangaments to take care or the 
check. When M.r. Sparrow received this letter he telephoned the accused· 
'MlO said he would stop by the hotel the following day. However, he did 
not do so. · Captain James L. Latham, the battery commander of accused, 
questioned the accused on 20 October, concerning his indebtedness to the 
Lear Hotel and another obligation. The accused ,ms quite concerned about 
hl.s obligations, and stated he would do "aeything within his legitimate 
power• to get himself out of difficulty. He stated ~ would get the money 
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fron home to pay the Leaf Hotel. On 22 October 1943., the ac~o1P1t with the 
Les.f Hotel was paid in full (R. 10-13, 17-18). . >,, 

. d. .Specifications 4 and 8, the Charge: On 7 October 1943, the 
accused gave the Milner Hotel, Hattiesburg, Mississippi, a check (Ex~ C) · 
for room rent in the sum of $1J.04, drawn on the First National Bank, 
Killeen, Texas. The check was deposited for collection- and about 25 
October 1943 was returned unpaid. From 7 October to 28 October 1943, the 
accused had a daily balance of $1.08 in his account with the First Na
tional Bank (Ex•. D). On 10 October 1943, the accused again registered at 
th:i Milner Hotel, am on 19 October 1943, left the hotel oi'li.ng $6.J2 • 
Burkley H. Haselton., the manager of the hotel, did not know that the ac
cused had departed until he received the maid 1s report sometime after 4:00 
p.m. on 19 October. As far as he knew, the accused did not check out of 
the hotel. On 20 October the accused admitted to Captain Latham his in
debtedness to the Milner Hotel and stated that he would secure money from 
heme to settle it. The accused redeemed the check on 22 October anQ 
f('omised Ur. Haselton to pay the $6.12 the first of thefollowing month. 
On 1 November 1943, the account was paid in full (R. 13-18). . 

e. Specification 5, the Charge: On 9 October 1943., J. B. Moore 
of Hattiesburg, Mississippi., cashed a $5.00 check (Ex. E) drawn by "Lt. 
Eldred Beasley" on the First Naticnal Bank of Killeen, Texas. lt.r. Moore 
did not remember the transaction and "couldn't say• that accused wrote the. 
check. Sometime prior to 23 October 1943, Mr. Moore received a telephone 
cail from "Lieutenant. Beasll. :·•, stating that the check might come back and 
re;iuesting that Mr• ~oore "hold it11 until the first of the month. The 
check, which M'r. Moore had deposited in his bank., was returned unpaid. ·From 
9 October .to .28 October 1943, the accused had a daily balance of ~1.08 in 
the First National Bank of Killeen. About the first week in December 1943, 
the accused paid.Mr. Moore the amount represented by the check. Colonel 
Dickson testified that during an investigation of the financial matters of 
accused., he admitted writing this check {Ex. D, R. 19-27). · · 
; ,. ' 

. f. Specifications 1 and 2., Additional Charge II: On 10 October 
1943, the-accused gave the Hub Service Station a check (ax. G) for $6.24 
drawn on the First Nat:i..onal Bank of Killeen., Texas. Mr. Franklin H. 
McRae., manager of the service station, testified the check was "probably• 
given· for gas-and oil. The check was presented for payment and was re
turned. From 10 October to' 28 October 1943, the daily balance o£ accused 
in the First National Bank was $1.08 (Ex. D; R. 28-31}. 

Accused traded with the station during the month of October 1943., 
receiving gas, oil., soft drinks, ~ts., repairs and cash loans. Accused., 
around "the last of October", on Sundey night before the 1st. Monday was 
the first" asked the amount of his indebtedness to the service station. 
:ra. McRae totaled up the charge slips (Eic. J; 1.to-14) and told accused his· 
bill amounted to $90. ,.Included in this amount was the returned check.for 
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$6.24 and also a cash loan of $3.5 repres~ted by a check (.Ex. H) made bY 
accused on 21 October, which he asked ~r. McRae to hold until nthe first". 
Gas and oil purchases amounted to around $21. Colonel Dickson testified 
that on l November 1943 he talked to ·accused concerning his obligations 

. and accused "tried to give me a full statement of his accounts". Ac-
cused stated that' he owed the Hub Service Station about $15.oo. The .. 
following day accused was called before Colonel Dickson and Brigadier General 
Leo T. McMahon, the division artillery conmiander,. to see if a plan could be 
set up Tdlereby accused could meet his financial obligations, and was asked 
to list his debts. Colonel Dickson testified that accused said he owed 
the service station about $15.· General McMahon, testifying by deposition 
(Ex. K), stated that accused said he owed $15 for gas and oil to a fill- · . 
ing station. General McMahon was "quite sure•, after talking to the ac
cused for two hom-s, that the accused was "not sure" of the complete amount 
of his total indebtedness (R. 28-Jl, 36). 

i• Specification 3, Additio~ Charge IIs Mrs • .E. F.. Strange, 
Lighthouse Cafe, Hattiesburg, Mississippi, testified that on 21 October 
~43, she received a check (Ex. F), dra'W?l on the First National Bank of 
Killeen, Texas; b;r •Lt. Eldred Beasley", payable to E. F. Strange and in the 
sum of $10. The check· was sent "through the bank of Texas" and returned 
unpaid~' From 21 October to 28 October 1943, the accused had a daily balance 
ot; $1~08 in the Fir·st.-l!_ational Bank of Killeen, Texas (Ex. D; R. 27-28). 

h. Specification 4, Additional Charge II: Accused left camp at 
7:00 p.m.-on 2 December 1943 and accompanied by his wife, Private First · 
Class Clifford F. Young am girl friend, went to the 11Swing Club" in . 
Hattiesburg where they remained for two or three hours. The group then went 
:to the •Lighthouse Apartments" where accused resided. Accused was at the 
apartment when Young went back to camp, he did not know the time he le:tt but 
he arrived at camp around •one11 • Sergeant Hcn.;ston T. Adams, a resident o! · 
the "Lighthouse Apartments", saw accused at the apartment house between 
"twelve-thirty and one o'clock" on the morning of 3 December. Earlier in 

· the evening, around seven p.m., eolonel Di.ckson had sent Corporal Jack J. 
De Atlee :for accused but he could not !:ind him. Later a search was made 
for accused through the 869th battalion area by Second Lieutenant Hollis 
E. Button and then by Colonel Iti.ckson and "llajor .Willard" but accused could 
not be found. · The following morning Colonel Dickson, after warning accused 
of his rights, asked him where he had been the preceding night. Accused 
stated he 11as in the 869th battalion area the entire evening; his wife had 
come out to see him at 6 p.m. am remained until 8 p.m.; he had a coca-col& 
in the post exchange shortly before 8 p.m. which made him sick and he had 
gone over to a car in the parking lot where· he. sat· down and went to sleep; 
he awoke around midnight and went to bis hutment to bed (R• 36-37, 39-46J. 

,· • I • 

4. For the defense: · Accused testified he was inducted 20 April 
J.942 at San Antonio, and ·sent to Camp Roberts where his 1d1'e joined him•. · 

• . . l 
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.He remained there until September when he was transferred to Camp White. 
Hts pay- was $21 a month until July lYhen by reason of the pay- raise he 
drew $28 a month, $22 going for an allotment. He was promoted to private 
first class in October and to sergeant in December so that on 1 Januar;y 
1943 he was drawing $78 per month. His wife received her first allot
ment check in. Januai"y' 1943 amounting to $.50 and in April. she received 
acct111Ulated allotments amounting to ~.50. Prior to receipt of this .$2.50 
cmck they had from time to time borrowed money from their folks amount-·· 

· :1ng to $400 and out of the $2.50 allotment money they repaid about $100. . 
From Camp 'White he was sent to Officer Candidate School at Fort Sill. 
He left Camp White owing around $ll.5 to soldiers and others there•. 
While stationed at Fart Sill a child was born to his wif'e on l4 Februar;r . 
1943 necessitating hospital and doctor bills as the child was not born·· 
in an Jnrry hospital. He still:- owed the Lawton hospital $J2. He 

· graduated from Officer Candidate School 6 May 1943, received a second . 
lieutenant's commission and thereafter drew $2.52 per month. Du.ring June 

·1943 they repaid' their pa.rents $80, in July $75, and in August $75. 
He was transferred from Fort Sill to Camp Shelby 2,3 August 1943. When he 
an-1ved at ,Camp Shelby he had a car on 'Which he owed $.514 and was ·paying 
$.54 per month. This car he later sold for $330, the buyer assuming the 
mortgage, receiving $JO cash and a $JOO check llhich was returned unpaid• 

. A friend offered to.take the $300 check as p!;,Ymeri.t on another car and 
collect it, so accused, around the "middle of October•, purchased ano
ther car for $600. He had paid nothing on this· obligation. Accused 
testified his expenditures for the month of October were as followsa 
Apartment $J2 .,5'0; care of baby'- $)OJ lfife I s trip heme and back $40J paid · 
Lawton bank $42; paid Leaf Hotel $2J.l8; paid Milner Hotel $20; mess bill 
$20; insurance $6.70; paid Warren Hotel 1n Lawton S32J Clqton Motor 
Comparer in Oregon $25; and in addition his "wife•s meals in tCMn". 
At'ter pqing his obligations he had on 5 October less than $.50; on s· 
November 850, and on 5 December he had nothing as he gave his wile $40 
when she left for hane on 4 December. (R. 46--49, .54-56, 61~2)... 

. . Accuse~ testified he gave acheck to Jack Beasley in the" sum · 
ot $12.65 (Spec. 11 the Chg. h a check to the Milner Hotel en 7 October 
1943 in the sum of $1.J.04 (Spee. 4, the Cbg.}J a check to the Lawton · 
Bank int.he sum. of $30 (Spec. 7, 'the Chg.); a check to the Hub Service 

. Stati_on about .10 October 1943 ·in the sum ot U.24 (Spec·,. 1, Add. Chg. · . 
:tI) J and a check to E. ·F. Strallge !or $10 (Spec. ,3, Add. Chg•. II)~ When 
he wrote tlie Beasley check he had •to the best or ·hi.a knowledge• . 
suf.ficient funds in the First :National Bank of' Killean, '?8%8.s, to pay- it. 
He had no intention e.f defrauding Mr. Bu1lq. He did not know 'Whether.· 
there were ,utfic:ient .funda in the bank 'When he wi-ote the Milner, Strang~; 
and Lawton· Ba?lk checks. : However, each time he ,rrote a ·check he called . , 
home and as . a· re81ll." o! such· conversations h~ assumed the. money would be 
ther~ to COT~ the ~clal. O-. He had a •sorl o! _undt'.rstandillg• Wit& hie . 
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parents that they would cover his checks if he had insufficient funds, pro
vided he let than know. When he learned that the Beasley check had been re
turned he told Mr, Beasley he was broke but would pay as soon as possible. 
When 'he found that the Milner and Strange checks were not paid he made 
arrangements to pay them. He paid :the Jlilner check on 22 October. When he 
learned the $JO check to the Lawton Bank had been returned he made arrange
ments to pay it without any. 'insistance from his· battalion commander. He 
telegraphed the bank $29.70 and on 29 October mailed them a money order for 

·$1).50 and ten cents cash (R. 49-52, .55, 59). 

Accused stated that he had never denied his obligation to the Leaf 
Hotel of $23.18 {Spec. J, the Chg.·). When he gave the check for that 
amount he advised them it was no good and asked them to hold it•. He had re
ceived a call from the Leaf Howl about the :!nd or 3rd of October. Ha 
went in, found out Mr. Sparrow was away on vacation, and. inquired of the 
clerk but he d!d not know anything about'¢he obligation. The obligation was 
later paid in full. Accused was registered at the Milner Hotel from 10 
October to 19 October (Spec. 8, the Chg.): He did not "run out• _on the 
hotel but checked out around 6:30 in tM afternoon telling the clerk on duty 
that he would settle the bill on the "!irst", which he did (R. 52, 54~55). 

He had a conversation with Colonel Dickson on 19 October 1943 re
garding his obligation to the Lawton Bank and made th.e statement that he had 
mailed a $11 check to cover the balance of that indebtedness (Spec., Add. 
Chg. I). He had written the check the night before, had given the letter to 
his wife the night before to mail and was under the impression she had 
mailed it. However, his wife had learned that his mother had not "covered• 
the $30 check to the Lawton Bank and consequently had not mailed the $11 
check. This was the onl;v time that accused had not called home prior to 
writing a check. He had no intein~ion of deceiving Colonel Dickson (R. 52-53). 

When accused talk~d to Colonel Dickson on 1· November 1943 con
cerning his indebtedness to the Hub Service Station (Spec. 2, Add. Chg. II) 
he told him he owed $15 for gas and oil. He did not know he owed more 
than this ,amount_ for gas and oil, and had never been told that he owed $92 
or any other a.mount. The $35 check he gave the Hub Station was for cash and 
he had an agreement with them that if' he did not redeem the check the •first 
of the month• they would take two extra tires he had on the car. He had not 
considered the $35 check, a.$12 or $13 repair bill, or cash loans of $8 or 
$10 in e~timating his cbligation to the Hub Station, but only the gas and 
oil. He understood Colonel Dickson was trying to help him straighten out 
his financial affairs. Colonel Dickson called him in twelve or fifteen 
times, and each time insisted that accused pay each obligation as it came 
in. Concerning his statanent to Colonel Dickson on 3 December that he had 
slept in a car in the battalion area the preceding night (Spec. 4, Add. Cbg. 
n), accused testified it was a •m1sstatem.ent"; he wa! confused, worried 
and it •as the only thing accused could think of to keep Coldiael Dickson "off 
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or nzy- neck". Every time he was called in Colonel Dickson brought up ... 
everything. he had brought up before. Accused had received so many repr:i,,:.; 
mands he did not know whether he was "coming or going". He did not inteind 
that Colonel Dickson should act officially on his misstatement {R. 53-54;. · 
59-60). · .· ·f · 

On cross-examination accused stated that during the time he was 
I9Ying back his parents he was also borrowing from them when he ran short. 
le had never paid off' the Beasley check. He paid the Leaf' Hotel $2J.80 
an:l the Milner Hotel $13.04 about 22 October. Before he wrote the $JO 
check to the Lawton Bank he had called home and his mother had said she 
would •cover" the check for him. He had previously called home about the 
Milner Hotel check and received the same assurance. When he called heme 
aboa.t the Lawton Bank check he never asked about the Milner Hotel check. 
He found out the "$.u check had not been sent about two dqs a.f'ter his con
versation w.i.th Colonel Dickson on 19 October but he never said acything 
about it to Colonel Dickson. He wrote .the •5 checks" shown him without 

. knowing whether there 11as money in the bank to pay them. The,.bank never 
sent him a statement. In ·each case he relied on his •understanding• nth 
his mother that she would put~ enough money in the bank: to pay the check. 
Whether the c~ck would be paid depended llpon his mother depositing the · 
money (R. 54-59). . · 1 · 

During his ccnf'erence ldth Colonel Dickson he was asked to give as 
man;y of' his obligations as he could recall. He never told Colonel Dickson 
about the $.35 check or the •seven or eight" dollar loans from the Hub 
Service Station although he "could have" remembered them. He onl.7 told· 
him l'ihat he owed for gas am. oil (R. 58,9). . 

Under examinaticn by the court accused stated that at the tiae he 
was paying o!! his obligation to his parents, he was paying his living ex
pms es and trying to pay orr the bil.18 he incurred before he was cCllllmis
sioned. It was necessB.17 to pq his parents because his father ..orked 
part time and his mother all the time sending his sister th:'ough scllool and , 
buying a home and •thq needed eve17 pemv the;y got to meet their bills•. 
Whan he listed his debts to Colonel Dickaon he reported a $25 bill be ond , 
:Sn Oregon, a $.32 hotel bill:and a $9 overdraft in Fort Sill {R. 60-62). · · 

~ '~ 
Mrs. Delma B$8.Sley,. a.9tber of' accused, testified by'. depoai'tion; 

(Def. Ex. A) that her sen had'an account in the bdnk at 11lleen and that 
"118 • had an "understanding• Tith o.fficials of the bank that if' he wrote 
a check and his account had insufficient funds to pa;y it' it would be 
charged to 1 wr11 account if there was arq money in it. ..,.. alao re- ·· 
.qu•sted that if' there waa insufficient mone;r in our account that "we• be 
notified so the check could be paid but this request waa not alwqs canplied 

. . 
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nth. Since l l5q 1943 accused had called or written several t;u;es 
asking that money be deposited to c.over his checks. I£ the money was 
available he received p!rmission tq charge checks against their 
account. ·Mrs. Beasley could not r~call an;r·particul.ar dates that ac
cused had made these requests. Sbe\.did recall.that around 15 October 
1943, accused had requ.esteq that she cover a $30 check which she be-
lleved be said he had issued.. She told him she did not have the· money 
but would tr.r and get it. She did not have an account in the bank at 
the present time. In reply to cross-interrogatories :Mrs. Beasley 

. stated she could not recall making •a $1.3 deposit around 7 October but 
did make deposits of other amounts at abont that time. She had made a 
$30 deposit in the account of accu.sed around l November. She did not 
de.f:im.teq recall a request by accused ,far a deposit of .$10 on 21 
October or what she did about it (R. 62). · ·. 

' : 5. a~ · Specif'icatio~l, the Charge~ Accused, on 28 June 1943, made 
am uttered to Jack Beasley, Lawton, Oklahoma, his check ai the First 
National Bank or Killeen, Texas in the sum o£ $J2 ~65, for 11hich he re
ceived· gas, (!11 and $10.00 in cash. The check was deposited for col
lection and returned unpaid by reason of •1nsuf'ficient f',mds 11 • The . 
~ the· check was 11?'itten, 28 June 1943, and until 10 July 1943, accused 
had a cash balance· of $.Ott in bis account. · Accused never .paid off the 
C>Qligation. · 

. . . . 

Accused. testU~d that when he wrote the check he had •to the 
'best of his knmrledge• sufficient funds· in the bank to pq it &J;1d he had 
m intention or defrauding Mr. Beaslq•. Ile' testified in c.onnection nth 
the mak1 ng of this check and of the various other checks hereinaf'ter ·re
ferred to, that· each time he called home and as a result of such calls 
he· assumed the mane;r would be there to cover the checks; and that he had 
an understanding with his parents that they would •cover• his checks U · 
he had in:rufficient ·!ums in his Olm account. '!he mother or accused . 
testif'ied that be had called home several times asking that manq be de
posited to .cOYer· bis. eheclca and if the money was available it was done. 
She !urther stated that •thq• had an •understanding•, with the bank to- charge 
the checks of. accused against their account if' there -· money in it and 
none in the account ct accu.sed. The cashier of the bank testified that 
the mothe;r of accused had made good .several checks written 'b1' accused when 
ha, had insut!'icient ~ 1n his account. 

The nidence slloll's that. accused did not ha~ sufficient funds 
in.the bank to pq the check at the time he 1'?'01ie it or for aome time· 

.thereafter •.. He was chargeable• under the circumstances o! the case, nth 
knowledge of the state· or hi.a account (Cll 202601, Sperti). His testim~ 
that •to the best or his lcnaw1edge.• be had sufficient funds in the bank 'to 

\ 
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pay the check at the tjJne he wrote it, is not supported by the evidence. 
The writing and uttering for value of a check 'When there are insufficient 
funds in the bank for payment followed by the dishonoring of the check are 
usually considered indicative ·of an intent to defraud in the absence. of 
considerations compelling a cont:i;-ary conclusion. In this case the accused _. 
testified that in writing the checks set out in this and succeeding Speci
fications he relied on an "understanding• with his parents to •cover• them. 
Although his mother corroborated this testimoey in scme degree it is appar
ent that the •understanding" was that they would •cover• his checks if they
were able to do so. ·'1'b.e evidence shows them to be people of modest cir
cumstances and their ability to help accused was uncertain. It is impos
sible to give credence to the testimoey of accused that each time he wrote 
a check he called home and received assurances: which warranted his belief 
that bis parents would "cover" the check. The record shows that his parents 
were ever ready to help him when they were able and it is unreasonable to · 
bel:Jeve that they made definite promises to deposit money to take care of his·,. 
checks and· then did not do so. ·If accused actually called, them on the -· 
various occasions, as he testified,·. it is more probable that he received 
nothing more definite than a promise to try and get the money such as his 
mother testified she promised concerning one particular transaction. In the 
opinion of the Board of ~eview accused had no grounds for arty reasonable 
belief that his checks woal._g. be •covered•. The writing of checks by accused 
under these conditions clearly indicates a want of good faith on his part 
and considered with the surrounding circumstances affords sufficient basis 
for the inference of intent to defraud. The :Manual for' Courts-Martial, in · 
stating instances of.violations of the 95th Article of War, includes giving -

: a check on a bank where the drawer knows or reasonably .should know there are 
no funds to meet it, and without inte~ng that there should be (MCM, 1928.,. 
par. 151). · . . · 

-. b. Specification 2, the Charges -Accused borrowed $41 from the 
City. National Bank, Lawton, Oklahoma, on 20 August 1943 and signed a note 

, for that amount payable 1 September 1943. On 31 August he wrote the bank 
for a £9 days grace stating his pay would pot1be ready by the ·first of ,. 
September. Failing to hear aeything further frcm accused., the b~, on 23:, 
September requested further inf'ormation from accused who replied that he had 
not ..1·eceived a pay check since l August but would send the money on .tithe 
lst11 •. Finance recor.ds shaw-ad that accused actually received $193 partial 
i:a;r about 23 August,,_$52.10 on 29 August and·$60.40 on 31 August. Accused 
'Wired the _bank on 5 'October that . a check in payment of the note was in the 
mail. The check :was not received and the bank so advised accused on 11 
October•. .&round 16 October'accused wrote the bank he was inclosing a' check' 
for. the amount of the note, $41.00. The letter·aotu.ally contained a check 
for $30.00, drawn on the First National Bank of· Iilleec.., 1'hich. was forwarded 
for collection and returned unpaid. The account of accused in the Killeen 
bank coz~:taimd $1.08 between 16 and 28 October. The bank (Lawton) notified 
accused on 27 Octooer tbs.t his check had been returned and that the matter 
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was being taken up with the commandin~ officer where he was station:ed. The 

·· foll01'ing day accused wired the bank lLawton) $29. 70 whereupon the time of 
payment of the balance was extended to l November. The balance was paid 
8 November. 

The .foregoing evidence shows that around the due date of' his note 
accused wrote th..e bank a letter which, 1'hi.le scmewhat ambiguous in lan
guage conveyed the .false impression that accused was not receiving his p~ 
check on the regular date, by reason of which he asked !or a •.rew days" 
extension of the time of payment. He did not pay in a "few days• and when 
the bank made further inquiry he falsely stated he had not received his 
pay and secured an extension of the time of payment of the note. After the 
new date which he had set for payment had passed he lfired the bank, falsely, 
that a check for the debt had been mailed. Ten ~s later he wrote the 
bank he was inclosing a check for the amount of the note and actually in
closed a check for a lesser amount. The check was returned unpaid. When , 
the bank wrote accused that the matter was being taken up with his command~· 
ing officer he paid part of the note and secured an extension of the time · 
of payment of the balance whith he did not discharge until after it was due. 

The rule is well established that mere failure to pay a debt is 
not an offense either under the 9Sth or 96th A.rtic!e of War. But where 
such·nonp83'l]lent anounts to dishonorable conduct because accanpanied by such 
circumstances as fraud, deceit or specific promises of payment, it may 
properly be deemed to constitute an offense (CM 2218.33, Turner; 207212, · 
Thompson; CM 22o642, Wilson). The e~dence here ahows a course of conduct 
on the part of accused in his dealings with the bank marked by false 
promises, misrepresentations and deceitful behavior and, in the opinion of 
the Board oi' Review, is sufficient to prove a violation of the 9Sth Article 
of War. 

c. Specification 1, the Charge: As set out in the preceding para-
graph\ on 16 Octcber 1943 accused sent the City National Bank of Lawton, · 
Oklahoma, his check on the First National Bar-Jc oi' Killeen, Texas, in the 
sum of $30 as payment on a past due note given by accused for a loan from 
the bank on 20 August. Between 16 October and 28 October the account of ac
cused in the drawee bank contained· $1.06. The check was returned unpaid. 
Accused testified that at the time he wrote the check he did not know 
whether he had sufficient funds in the Killeen bank to pay it but he relied 
on an "understanding" with his parents,previously discussed, and that he 
called home prior to writing the check. His mother testified that about 15 
October 1943 accused requested that she cover a $JO check l'lhich she be
lieved he said he had issued and that she told him she did not have the money 
but would try and get it. The evidence shows that accused did not have 
sufficient fun:ls in his account llhen he wrote the check and that he was aware 
of this fact as appears from his request to his mother that she "cover• the 
check, made, according to her recollection, after the check was written. For 
the reasons stated under paragraph 5!, supra, the Board is of the opinipn 
that accused wrote the check in bad faith and with the "intent to deceive" 

. the bank, as was alleged in the Specification because of the past considera
tion for the check. The Spe~ification is proven• 
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~- Specification, Additional Cha:rge: Lieutenant Colonel Samuel 
A. Dickson, battalion commander of accused, questioned accused on 19 
October 1943, following receipt of a letter from the City National Bank of 
Lawton, Cklahoma, concerning the indebtedness of accused to the bank re
ferred to :tn the two preceding paragraphs. Accused told Colonel Dickson 
that he had sent the bank a check for $30 the week before and had paid the 
balance the preceding day (18 October) by mailing the bank a check for $11. 
Accused admitted making this statement and that the check was never sent. 
He contended, h01Jever, that he had no intention of deceiving Colonel Dickson 
and that he actually had written the check and given it to his wife to 
mail but that she did not mail it because she had learned that hiis folks 
had not "covered" the $JO check he had written previously. Accused stated 
he did not learn that his wife had not mailed'the check until two dqs 
after his conversation with Colonel ,.l)ickson. He adnitted that he never 
said anything further about the check to Colonel Dickson. . ·~ .. 

The statement of accused that he had sent the bank a check for 
$11 was plainly false inasmuch as the check was never sent. Accused insists, 
however, that he h~d no intention of deceiving Colonel Dickson, that he had 
written the check and given it to his 'Wife to mail but that she did not do 
so pecause she learned that his folks had not "covered• a previous $JO check. 
The Board considers the explanation as unworthy of serious consideration. 
'The $JO check was written on 16 October and after it was Wl'i.tten accused 
called his moiiher who told him she cou1d not 11 covern it but wou1d try and 
get the money. The $11 check was supposedly written on 18 October. It· is . 
improbable that after sending the bank:a check whose payment was so uncertain, 
acc1,1sed, reckless as he was in such i.natters., woul.d immediately follow it 
with another such check. Of even greater probative value is the fact that 
after making the false statement accused said nothing further to Colonel 
Dickson although supposedly learning two days later that the check had not 
been sent. His failure to so inform Colonel Dickson indicates either an in
tention that his statement should deceive or, -as·is more probable, that 
there was nothing to inform and the story a fabrication. The evidence 
sustains the finding of guilty of this Specification. 

. !• Specification 3, the Charge: When accused and his wife 
checked out of the Leaf Hotel, Hattiesburg., Mississippi, on 13 September 
1943 he offered the manager a check for their room rent in the sum of 
$2J.l8 and requested that it be held until 1 October when he wou1d either 
reclaim it or ..it could be sent to hie bank for payment. The manager agreed 
but accused did not come in on l October. Orf 2 October the manager went 
away on a vacation, instructing hi5 clerks to return the check to accused 
if it was redeemed during his absence. He returned 16 October and on 
18 October received a letter from accused stating there would be some 
delq in settlement as his bank account had been closed but that his father 
'!'1ould take care of it. .Upon receipt of this letter the ~ger called 
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accused-by telephone and he promised to stop in the following day but he 
did not do so. The battery commander of accused questioned him concerning
this obligation on 20 October. Accused paid the bill on 22 October. 

'', 
' Accused testified he went in to see the manager about the check 

on 2 or 3 October, found out; he was away and that the clerk knew nothing 
about it. 

. The evidence here shows a failure on the part of accused to -pay 
his bill on the agreed date, l October, followed by his failure on 19 
October to keep his promise to call on his creditor. However, he paid the 
obligation only three days later. The evidence under thi.s Specification. 
discloses what substantially amounts to a mere failure to pay and in the 
opinion of the Board is not su.f.t'icient to establish dishonorable conduct 
under Article of War 95 or an offense under Article of War 96. 

.. . ' • 'l ',•

f. Specification 4, the Charge: Accused, on 7 October 1943, gave 
the Milner Hotel, Hattiesburg, Mississippi, a check in the sum of $13.04 
drawn on the First National Bank, Killeen, Texas, as payment for roan rent. 
The check was deposited for collection,and returned unpaid. From 7 October 
to 28 October accused had a daily balance of $1.08 in his account. Accused 
promised his battery comman:ier an 20 October that he would s~cure·money from 
home and pay the check. The check was redeemed two days later. 

The testimony of accused in regard to this check was sillli:1ar to 
that he gave concerning the other checks which he wrote. The Board having 
rejected his defense that he acted in good faith and relied on his parents 
to "cover" his checks, the finding of guilty of the Specification is s~
tained. 

~·. Specification 8, the Charge: Accused registered at the Milner 
Hotel, 10 October 1943, an1 left on 19 October owing $6.12. The manager 
c£. the hotel testified he did not know accused was gone until a maid re
ported it. As far as he knew accused did not check out. This obligation 
was paid qn l November. · 

Accused testified he did not •run out" on the hotel but checked 
out telling the clerk on duty that he would settle the -bill on the •first• 

· which he did. 

The evidence ,mder this Specification tems to show but does not 
establish beyond a reasonable doubt that accused left the hotel without 
checking out. The Board is of the opinion that his failure to pay- the bill 
on 19 Octqber is not conclusively shown to have been accompanied by dis
honorable conduct and that no offense is proven. 

. . . 
h. Specification 5, th~ Charge:· J.B. Moore, Hattiesburg, 

Mississippi., on 9 October 1943, cashed a $5 check drawn by aceused. on the 
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First National Bank of.~Killeen, Texas. The check was deposited and re
turned unpaid. Accused had a. daily balame of $1.08 in his account be
tween 9 October and 28 October. About 23 October accused phoned Mr. 
Moore, saying the check might come back and requesting that he hold it 
until 1 November. Accused redeemed the check the first week in December~ 

The testimony of accused concerning the check is similar to his 
testimony concerning the other checks previously discussed. The Speci
fication is sustained. 

i. Specification 1, Additional Charge II: Accused gave the 
Hub Service· Station, Hattiesburg, Mississippi a check, drawn on the First 
National Bank of Killeen, Texas, on 10 October 1943, in the sum of $6.24, 
for gas and oil. The check was presented for pa;,yment and returned. From 
10 October to 28 October accused had a dail$' balance .of $1.08 in his bank 
account. 

The testimony of accused that he had an arrangement with his folks 
to cover his checks is applicable to this Specification also. The defense 
is considered of no validity aIXi the Specification is sustained• 

.J.• Specification 2, Additional Charge IIa Colonel Dickson 
questioned accused concerning his obligaticns on 1 November 1943. Accused· 
stated he owed the Hub Service Station about i15. The preceding day he 
had inquired. the amowit of of his bill o! the station a:rxi had been told it 
amounted to $90. Incl-qded in this amount were $21 for gas and oil, 435 for 
a cash loan, about $10 for other cash loans, $~.24 on a returned check and 
a:,out $13 for. a repair bill. 

Accused testified that he told Colonel Dickson he owed the Hub 
Service Station $15 for gas and oil, he did not mention aey other items of 
indebtedness, had never inquired and did not know the total amount he owed. 

. I£, as Colonel Dickson testified, accused stated, in the course of 
being questioned concerning his financial obligations, ,that he owed the Hub 
Station $15, knowing that he owed $90, he was guilty of ma.king a false of
ficial statement with intent to deceive. Ch the other hand, if, as accused 
testified, he stated he owed the Hub'Station $15 for gas and oil, knowing 
that he owed a much larger amrunt !or other items to the same creditor, h~ 
did not make a fair and honest disclosure and his -incomplete statement was 
likewise false. It is improbable that accused would ranember onl.7 part of · 
his account especially as hEt is shown to have been given the amount o! the 
entire bill only the d~y before. The evidence is sufficient to sustain the 

.findings of guilty of this Specification. . 

!• Specifi0'1.tion 3, Additional Charge IIa Mrs. E. f..• Strange 
cashed a check for accused, drawn on the First National Bank of Kille~n, 
Texas, on 21 October 1~43, in the sum of $10 and payable to her husband, , . 
E. A. Strange.·· The. check was deposited and returned unpaid. From 21 October 
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to 28 Octo~r accused had a dai~ balance of $1.08 in hia account. 

The testiaoey of accused in de.feue of his •ak::l:ag and uttering 
checks is applicable to this Specification. For the reasons preTiously' 
giTen the finding of guilty i1 sustained. 

1. Specification 4, Additional Charge II1 Colonel Dickson sent 
for accu,sed on the night of 2 December 1943 but he could not be tound. in 
the battalion area.:-· The follcwi.ng morning when Colonel Dickson asked 
where he had been, accused stated he had been in the battalion area all 
eTening, he felt sick a.i'ter drinking a coca-cola in the post exchange 
and sat ciown in a car in the parking lc:,t, falling asleep, awakeneci around. 
midnight and went to his hutment to sleep. Actuall:,y accused left caap at 
7 P•lll•, went to Hattiesburg with his wife and friends to the n~ Club" 
and later on 1.i:, his apartment in Hattiesburg where he was seen after 
midnight. Accused admitted the falsity of his statement but defended his 
action as. caus_ed by his being confused and worried at the tille. 

The proof shows that accused knowing~ ude a false, official 
report· to Colonel Dickson 'With the intent to deceiTe him. - However, the 
Specification alleging. the oi'f'ense is defectiTe in that it o:aits, appar
ent~ through typographic error, the words "officially report to the 
said Lieutenant Colonel Samuel A. Dickson", although it alleges the 
"intent to deceiTe Lt. Colonel Samuel A. Dickson"; the natare of the re
port and that "the report• was known by accused to be untrue. In the 
opinion or the.Board. of ReTiew the error does not require the disapproTal 
of this Specification. The wording of the Specification together with 
the reasonable inferences to be drawn therefrom is considered sufficient 
to haTe apprised accused of the nature of the offense charged against 
him. No attack was lllade on the legal sufficiency of the Specification. 
It is apparent fro• the record that eTeryone concerned treated the Speci
fication as charging the making of.a false official report. Accused was 
charged with making two ether false official reports, the Specifica-
tions concerning which were correctly drawn, and he testifiei specifically 
relatiTe to each of the three reports. There is not the slightest 
indication that he ,ras in any unner Iii.sled by the error. In new ef ·the 
foregoing the finding ·or guilt,- of this Specification is suataineci (Dig. 
Ops. JAG 1912-q.O, sec. 428 (8); JAG 250.401, J Dec. 1934). · 

6. The accused. is 25 years or age. The records of the Office of · · 
The Adjutant General show his serrlce as follows I Enlisted serrlce from 
20. April 1942; appointed temporary second lieutenant, .Army of the tJnited. 
States from Officer Candidate School and actiTe duty-, 6 May 1943. 

-17-

http:follcwi.ng


(154) 

7. The court was legally· constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial is 
legally insufficient ·to support the findings of guilty' of Specifications 
3 and 8 .of the Charge; legally sufficient to support the findings ot 
guilty of all other Specifications and of ail Charges, and legally suffi
cient to support the sentence and to warrant confirmation of the sentence. 
Dismissal is mandatory upon connction of a violation of the 95th Article 
of War. · · 

, Judge Advocate . 

, Judge AdTocate 

-•~--. ------.·-._· __,, Judge A.dTocate·++-.·w~-·-· _ 
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1st Ind. 

War Department, J.A.G.O., ·11 APR 1944 - To the Secretary of War. 

1.. Herewith transmitted for the action of the President are the 
record of trial and ·the opinion of the Board of Review in the ease of 
Second Lieutenant Eldred Beasley (O-ll815J8), Field Artillery. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally insufficient to support the findings of guilty of Speci
fications J and 8 of the Charge {dishonorable failure to p;;y hotel bills)., 
legally sufficient to support the apprOTed findings of guilcy of all other 
Specifications and the Charges, and legally' sufficient to support the sen
tence and to warrant; confirmation thereof. The accused with intent to de
fraud :made and uttered four checks in.the total amount of $41.00 (Specs. 
l and 4, The Chg. and Specs~ l and J., Add. Chg. II) and with intent to de
ceive, made and uttered two checks in the total amount o! $J5.00 (Specs.
5 and 7, The Chg.) all drawn on a bank in llhich he had insufficient funds; 
dishonorably failed to pay a debt of $41.00 {Spec. 2, The Chg.); and made 
false official stateaents to a superior officer ltlth reference to the 
:mailing of a check of $ll.OO in payment o:t the balance of a debt {Spec., 
Add. Chg.), as to the amount of his indebtedness to a serTice station 
(Spec. 21 Add. Chg. II), and as to ,mere.he spent a particular evening 
(Spec. 4., Add. Chg. II). The conduct of accus~!3, throughout this l!eri.es of 
tra.tl$&Ctions indicates that he lacks responsibility and does not measure 

, up to the miniaum standards of honor and honesty required of an officer. 
I recolllllend that the sentence· to dis.missal be con!ir,med and ca?Tied into 
execution.· · 

, J. Inclosed are a draft o:t a letter :tor your signatu.fe, tran:smitting 
the record to the President .for his action., and a form o! Executive action 

: carrying into -effect the recommendation made abOTe. 

JJ;rron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl. 1-Record or trial. 
Incl. 2-Dri't. ltr. for sig. s/v(. 
Incl. 3-Fora of Action• 

.· {Findings of guilty of Speoi.fications J and 8 of the Charge disapproved. 
Sentence confirmed. G.C. ll.O. 262, 6 Jun 1944) 
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WAR DEPARTMENT 
~ Serrl.ee r.r••• 

Ia thif -Office et The Juilg• .Wnoate Geun.J. 
(157)· Wuhillgtoa, D. c. 

SPJGX 
CJ[ 246116 

. )l1llITED' ST.A.TES K>BILE .A.IR SERVICE COMMUD 

Te Trial by G.C.M., conTened 
at Brookley Field, J.bbile, 

· 11.rst Lieutenant PR.UiX: C. .Alabama., 26, 27, 30 Novemberl
DITTMm (0-1640389 ), ) 1945. Diam.saal. 
Signa.l Corps. . ) 

______________..__...___ ___.... __. ~ 
' 

. . OPiliION ot. the BOARD OF REVlE1r . 
LYOt, RILL~ .pIDRlmS, Judg.-~Tooatee. 

l. The reoord ot trial in the oue or the officer :aamed abOTe baa 
been examined by the Board or Review and the Board submits this, its 
opinion, to The Judge .A4TOOate General. · · 

2. ~ aoouaed ~ tried upon the tollcnring Cb&rgea and Specific&• 
tionaa 

CHARGE Ia Violation of 1me 95th Article of War. 
I 

Speoifioation l,a · In that Fi.rat Lieutenant Frank C. ·Dittmer, 
Signal Corps, Signal Section, Headquarter,, :r.i>bile Air 
Service COlllDl8nd, Brookley Field, Alabama., formerly Signal 
Section 47th Sub-Depot, Jackson J.rm:y Air Base, Jackion, 
M.isaislippi, ·did, at or near said Jackson~ ~r Bue, 
J&olcson, · Miuiasippi, on or a.bout 9 March 1943, wrongf'l.1117 
borrow One Immred and Fifty Dollars ($150.00) ouh from 

. Donald M. Miller, a. civilian employee, Signal Section, 
aaid 47th Sub-Depot and under control and auperTiaion ot 
said µeute:aant Dittmer, which the said Lieutenant Dittmer 
ha.a diahonorably failed to tully repay- in 1ta entiret)r, 
al though due and payable. 

Speoifioation 21 In tb&t Firat Lieutenant Frank C. Dittmer, 
Signal Corps, Signal Section, liladquarters, Mobile .A.1r 
Service Comm&D.d,.Brookley Field, .A.labaDL, formerly Signal 
Seotion 47th Sub-Depot, J&clcaon Arsq Air Bue, ·Jackson, 

· Yiu~aippi, did, at or near aa14 Jaolcaon J..rm.y Air Bue, 
Jaok:aon, Misaiaaippi, on or about 9 March 1943, wrongfully
borrow Sixty-Fi.Te Dollars ($66.00) in olsh from J. P. 
Etheridge, a oi_Tilian employee in Signal Seotio1i, ot aa.~d 
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47th Sub-Depot and under oontrol and auperrl.aion ot aaid 
Lhute.nant Dittmar, whhh the aa.icl Lieutenant Dittmer bu 
diahonorably failed to rep~ although due alld p~ble. 

Speoifioationa 3• 4 am 61. · (Finilnl;a ot not guilty). 

CHLRGE II1 (Finding of not guilty). 

S.redfioations 1-7, inol~ivea (Findings o~ not guilty') • . 
J.DDITIOX.U. CHARGK Ia Violation or the 95th utiole ot Wa.r. 

Sp.oitiG&tiona l-', 1no.l\lS1Tel (Find.inga of not guilty). 

~peoitiuticm Sa In th&t First Ueuter.ant Frank C. Dittmer. 
Si&n&l. Corpe, S1£n&l Seotion. Headquarter•• Mobil• .Air Ser'fic• 
COJ1RD11nd, irookl•7 F1el4, Alaba.m&, formerly Signal Seotion 47th 
Sub-Depot. Jaakaon. J.rrq Air Ba.se. Jackson, la.aaissippi, h&'t'ing 
rnUni $50.00, lt.Y1"Ul money of the United Sta.tea. _trom Second 
Lieute.:u.nt !:~nn•th G. Grei;g, Air Corpa. about 15 August 1943 
for the ruroha.a• o.t a e&Jl)&r&, did. a.t or near Ja.okaon .ArJrr 
J..1r &ue, Ja.o.kaon, l!iuiuippi, fro• a.bout 15 August 1943 to· 
lS"Oot.ber 1m. 1n·o1ot!'ully &lld. ilahimuably !"ail t• delinr 
a&id. H.JMrt. or return said pureha.se money, although. requeatecl 
to do a o by a&.14. Lhut.nu.t Gregg. 

. . 
Sr-o.i.tiu.tiu 61 h 1.ha:t F1r•t Ue.rt6ll.Ult 1)-t.nk .-c. Dittmer, 

Si,snt.l. C.rp,, S.i.pu.l s..uon, lit_ug_UU'ter•, 1Dbile J.i.r S.nic• 
CoI!lll&ni, BrHkl•y F!.eld., . ..U...bula., fon:ie.r:\-7 Si&nal Seotic.a 47th 
Sub-Depot, .l&Gba J..rrq JJ.r Bue, Ja.iu:ao:a., lCiubaippi. h&Tiig 
reodni $31.so. la...-f'ul aou;r •r tu tlaa.it•d. Stat.•, b-oa 
Li•u~t X. G. Von Oft11, ~ ?Mt.berlu.u .lir hrH, a.bout 
' .Lu.psi l9'S, tor t.he purslase •f &. Watah., ild, at or :ne.&.r 
Jacksou ~ .Ur Bue. J&.ebon, Jliuiuippi, trom. abo~ -4 
J..~t l~S t. a.bout :o O.~•be_r 1945, 1rroni;t'ul.fy a.nd. llihaon.bl;r. 
ra.il to c.el1Tar sa.ii n.te.h n Nturn said pur1bu• mone,-, al• 
t.ho""th re~u.at.d te do so b;r saii IJ.eutaJWit VOll On.. 

$pM1tintiq 9/a Sui. u Speaitica.tion S •xHpt ~t proaeoutiz.g 
,nti»u ia a.llei;«-d ~ be Li•vtenut J. &-o•knia., Royal :Nether
luada J.i.r ~rM. 

Sp~a&ti.A Sa S.... u SpeeH"io.ation S •xHpt t.'v.t prououti.J:.g 
n tzisu 1• &llegM ~ be Ueut8ll&l1t L. Tu •• Gr&&!', ~ey&l 
1-tberls..nis J.ir hroe. 
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Speeifioa.tion 10a Same ... Specifioation 6 exoept that pro1eeutiag 
witneas ia allftgd. to be Lieutenant G. Lugt. Roya.l Netherlu.d.1 
Air For••• · 

Speoifioa.tion lla SaJDe a.a Speoifieation 6 exoept that proaeouting 
witmsa is alleged. to be Leuis G. White, the property 1a allege( 
to be film.a, the uiaunt is alleged. to be $10, and the ti:M 1a 
alleged to be from about 28 September 1943 te about 20 October 
1943. 

ADDITIONAL CI:IA.RGE Ila Violation of the 96th Artiele of Wa.r. 

Specification la In that First Lieutena.at Frr.Ilk c. Dittmer, Signal 
Corps, Signal Seotion, Headquarters, Mobile .Ur Senioe Comm.and. 
Brookley Field, .llaballla,·then Signal Section 47th Sub-Depot, 
Jackson A:rm:y .Air Bue, Jackson, Misaiuippi, and then Signal 
Corps Property' Officer of said Sub-Depot, did, wrongfully, at 
or near Jackson, Mississippi, on or about 1 June 1943, .fail to 
obey Sub-Pa.ra.graph 2 d., ~ Regulatiol'l.8 600-10, June Z, 1942. 
by receiving from ene Billy Perkin.a a.bout $137.50, latul 
money of-the Unite( Sta.tea, ·for the purohaae or radio tl.lb••• 

Specification 2i (F1nding er not guiltJ)• 

Speeif'ioation 3a a tha.t First Lieuteu.nt Fra.nk c. Ditiaer, Signal 
Corps, Signal Seotion, Headquarter,, Mobile .Ur SerrlM e«mwn•, 
Brookle;y Field., Alabama, the». Signal SeoUe11. 47th Sub.J>.pot, 
J&ckaon Arm7 .Air Bue, Jaok1on, Miuiadppi,· u4 th.ea Signal 
Corps Property' Offhu ot aa.icl Sub-Depot 41d, at or MU' .1-..ok•• 
~ .Ur Bue, J&eklon, Uiu1uipp1. oD. or a.bout T Ju.17 194:S, 
'Wl'o:ngfully, ... fa.il. to obey 1ub-pa.ragra.ph -l i, Ar..,- Regula.tiona 
380-5, dated September 28, 1942, by pluillg •on!id.en-t1a.l ra.die 
ut AB.K-1 {SCR-595) in the Signal Corp9 Stere Rou or h.1.d Sub
Depot. 

Spedtbation -ia 'In that ftrat Lie\lteaant 1'rank c. Ditt:Mr, 
Signal Corpe, Sign.al Seetion, Hea.dqua.rt.ra, llobile J.1r SffTi.i• 
Command, Brookley Field, .Ala.bull, then Si~ Seetiou 47th 
Sub-Depot, Ja.oklon J.nrq Air Bue, Ja.oklon, 1liuiuipp1. alld 
then Signal Corp• Property' Oftioer or ult Sub-Depot, did, a.t 
or near Ja.ckacm J.r,q .Air Bue, Jackson, lL1111ui~1, trc;a 
about T Jul:, 1943 to about 6 Octob.r 1945. ,rrollgMl7, r•ta.11 
in the ,tor• room or the Signd Seotioa or sud Sub-~ot -a. 
eertaia confidential radio ABX-1 (SCR-~5). a.thr la u.t 
plaoed ,a.id ooni'identW n.d1o ,et on ahiw~ tielcat 1.uTo1.., 
to Sigxi.a.l SlZppl7 orrteu, 1',bil• .Ur S.niM Cowrev, er-4.it 
'YOU~her S 1-«, d.a.tecl 7 Jul7 1;43. 
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Spuifioation 61 In that Fir•t Lieuuu:a'\ hank c. Ditaer,
Signa.l. Corpa, Signal. SeotiOll, 5'dquarior•, .Jibbilo Air . 
Servioo Celmll&Jld. Broelcl.07 Field, Alabama., tonMtrl7 Signal 
Sootio:a. 47th Sub-Depot, Ja.okaon J.:rm.7 Air Buo., Jam••, 
l8.Hiu1ppi, having roooini $50.00, lawtul. aGJ187 ot the 
United Sta.tea, fro• Seoond Lioutell.al!lt Xe?ID.Oth o. Gregg, · 
.Ur Corp•, &bout 15 .August 1943 tor tho purohuo of a. o&:Mra, 

· did., at or near Jaobon Arrf Air Buo, Jaclcaon, Xiaduipp1, 
troa .about 15 .Luguat 1943 to 13 Ooto~r 1943., wrongtulq, 
fail to delinr •t.id oanera or return aa.U purehuo 110n91't 
although requested to do ao by'· eaid Lie®eMllt Gregg. 

Speoifioation 6 a In that Fi.rat Lieutenant Frank C. Dittaer-, 
Signal Corps, Signal Section, Hee.dquarton., Mobile .Ur 
Servi.. Command, Brookley Field., Alabama~ formerly Signal 
Section 47th Sub-Depot. Jaokaen. J..nli.7 .Ur Baa•, Jack•on., 
Miuisdppi. ha'Ying reoeived. $31.50., lawful 11auey ot tho . 
United Statea from Lieutenant H. G. Von Oven, Bo,..i Nether-

. land.a .Ur Fore•, a.bout 4 .A.uguat 1943, for tho ·p\lt"oh&10 of & 

wa.toh, did, a.t or near Jaakao:ra. Jnq Air Baao, Ja~a,n. 
Missiaaippi., fro• about 4 .August 1943 to about 20j)q~obor 
1943, 1rrong.f'ully, fail to deliver at.id watoh or. t•tUl'Jl aaU. 
purohase 110ney, although r·equestecl--t?. do ao b,y ad.a L:ieutenaat 
Von Oven. • · 

Speoitieation Ta Saune a.a Speoification 6 exoept that proae~uting· 
witne11 is ~lleged to be Lieutenant J. BroekeJa.. 

Speoitioation 81 Sa.me as Specification 6 exeept that proaeoutillg 
witnes,. is alleged to be Lieutenant.L. Van de Graa.r. 

··,h, 

Specii'ica.t'ion 91 (Finding of not guilty). 

Speoifica.tion 101 Same aa Speoification 6 except that proaeout1ag 
witnesa is alleged to be Lieutenant G. Lugt. 

Specification lla Same a.s Specification 6 except that-~roaecutiag 
witneaa is alleged to bo ·Louia, G. White, the property ii alleged 
to be films, the amount 1a alleged to. be ilO, and the ti.me is 
alleged to be from a.bout'28 September 1943 to about 20 Ootober 
1943. . 

Accuaed pleaded not guilty to all Charge• and. Speoifioationa. He wu found. 
guilty of Speoifioations 1 and 2, Ch&rge I. exeepti:ra.g the word. "wrongfully•., 
and guilty of Charge I. He waa found guilty ef SpeoificatiG111 5,s.1.e,10•. 
and. 11., Additional Charge I, except the worda •aithough requested to do ao• 

' 
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by- the peraona named. in the reapeotin Specif'ica.tion.s. and guilty of'· 
J.dditional Charge I. He wu fouIJd guilty of Additional Charge II and . 
Specifi.c&tiona 1 and 4 thereofJ guilty of Speoifioa.tion 3 thereof, aub
stituttng the word ~egligently" for "wrongfully"J a1'ld guilty- of Speci
t'ications 5,6,7,8,10, and 11, exoept the word• •although requested to 
do ao• bJT the peraona :named in the reapeetive· Speoifioa.tions. He wu 
found.not·guilty of Speoifica.tiona 3,4, &Dd 5, Charge IJ not guiltT of 
Charge II and ita SpeoifioationsJ not guilty of Speoif'ioationa 1,2,3,4, 
ud 9, Ad.ditional Charge IJ and not guilty of Speoif1utions 2 and 9, 
Additional Charge II. No evidenoe of previous oonviotions wa.a introduoed• 
..A.couaei wu aentenced to diamiaaa.l •. ~ The reviewing a.uthori ty a.pproV&i the 
sentence and forwarded the reoor4 of trial. tor aotion under Article of 
War 48. . 

3. SummarJ: of the evidenee. 
0 

J.oeused wu the Signa.l Property 01'fioer, 47th Sub-Depot, Jaekion ~ 
Air Base, Ja.okaon. Misaissippi (R. 63,64). 0i1· or a.bout 1 Ootober 1943, 
he was tra.nsf~rre4 to "Mobile Air Service· Command." (R. 40). · ·· 

a. Specification 1, Charge I. 

Donald, M. Miller wu a civilian employee in the Sign.al Seotion, 47th 
Sub-Depot, Jackson A.riq Air Bue, Jackaon, Miuissippi. · Accused wa., hia 
supervisor•. Miller loaned accused the _following a.mounts on the dates 

·specified, all in 19431 

28 Ma.roh $25 
31 Ma.roh $10 

6 April $50 
16 .A.pr~l ~ 
Total $115 

When a.ocuae\l borrowed the :money (Miller did. not speeif'y whioh loan); Miller 
told e.oouaed that he h&d been suing the money for hi• :marria.ge a.nd that it 
aec_uaed would pay it ba.ok before the Jll8.rriage, "it would be all right•. 
On 25 or 26 May, aoouaed repaid $50. Miller aarriei on. 27 May. O!l aenral 
ooGuiona Miller ulmd a.ocuaed to make further paymnts. After one of 
theae requeata, :aa.de_ in July, a.ooused repaid i25. Miller'• final roqueat 
tor payaent of the balan.H, or pa.rt of 1t; we.a JIIAde nea.r the end. of 
September. AoeuHd told Miller that he wu. expeoting some :money tra. hi• 
fa.ther•s insure.nee and that he would repay Miller in full upon the reoeipt 
thereot. Ill early Novellber (apparently on the 6th), after charge• had bee• 
preterrecl, aocuaed aent Miller $26 in a letter, sta.ting in the letter that 
this wa..a a.11 he cnreli.. Miller beliend. tha.t aeeuaei ai@"Jlt ban llia\mderatoo4 
the exact bala.J1.ee due (R. 12-14, 20,~7,68 J. Proa. Ex • .1). - . · 

- 5 -
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' ' 

A.ocused testified with referenoe to this Speoifioation. .He a.dmittecl 
borrowing the lllOney. e.nd. testified that no date for repayment wu aet at 
the time of the loans.· "Approximately a month later"• Miller told accused 
that he had been aa.ving the JllOney in order to get married and that he wouU. 
like to haTU the grea.te r part of it back "•at the tiu" . (R. 71. 78 ) • . 

b. Speoifioation 2, Charge I •. 

·•·J. P. Ethridge wu a. radio achanio in the Signal SHtion of the 47th 
Sub-Depot and wa.a under the aupervision ot ...ouHcl (R. 25). When ucuaea 
first a.rrivet at the depot. he told Ethridge that due to transfer• he hai . 

·not reodved his pay. and he ~eontinually" -.de the • ..., statement tbere
a!'ter (R. 24.26). Ethridge me.de the following loans to aeouaed. a.11 in 
1943& . . 

20 April $26 
24 April $20 

6 :May $20 

Total $65 (R. 24-25;Proa. Ex~ C). 

Uke the first loan. the aeoond resulted fr<DI uouud'a aayiag' that 
he had not received his pay (R. 24:). !he third loan a.rose from a 1tatement· 
by accuaed that he needeQ more money to go on a trip (R. 2o). 

an 6 November aoouaed :mailed a :money order for $60 to Ethriclge ~ whieh 
the latter received on 8 November (R. ,2s.s1.sa.10). Ethridge sent a~ouae4 
a receipt.for payment in full of the obligation (R.25) • .An inTeatigation 
of accused's affairs having disclosed tha.t five dollars ratr,a.4 4ue. ao• · 
cu.aed mailed a money order for that amount to Ethridge on 22 llonllber 19~ 
(R.se.ae ). . · · 

Aocuaed did not testify with' reterenoe ·to thi• Speoitication. For 
the defense. a letter dated 8 NonJDber 1943. trom. Ethridge to ucu..d. 
wu introducecl 1n evid.en••• and it wa.a stipula.ted. that it Ethr14ge were 
present 1n court. he wo.uld. •teatif)' under ...th. to the ecmteat.• thereot. 
In addition to aok:nowledgb.g re"ipt •t the $60 u pa.pent h tull• :tia. 
letter oonnyed the im'o:nna.tion that acacu..4 wu well lilce4. r.aong lu• · 
a.aaocia.tea on tu base. It a.ho eonta.illet the' t~llowu.g1 · .. 

· •1 want ;rou te knowr that regarile11 of what bu happeziei 
I am 1till your triad Uld. tro• now on there will aner be a 
iay ao dark: tor.• but tha.t I oan reumber the tbte I apettt. 
here with ;rou ud have 1. pleasant thought•-(R.· 70).• 

e. Specification 6, Additional Charge r; aDll Speeitioatiea 6, .ldditi.onal 
Charg• II. 

- 6 -
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These Specifioa.tions relate to one e.nd the 1o.me transaction, whioh 
is charged e.s a violation of both Articles of War 95 and 96. 

About l August 1943, Second· Lieutenant Kenneth G. Gregg, Air- Corps, 
Operations Officer, Jackson Arirr,f ~r Base, mentioned to acoU1ed that he 
need_ed a larger camera than the one which he owned. J..ccuaed offered. to 
procure such a. camera for Lieutenant Gregg from a. friend in Chicago • 
.A.ocu1ed aaid that his friend, a·professiona.l photographer, was toing 
into tha J..rrrry and wanted to get rid of the camera, which "wa.a about 
$350.00 oa.mera". Later,. a.couaed showed Lieutenant Gregg a document pur
porting to be a telegram fro:m. the Chicago friend, listing the lenses and. 
parts whioh were to be included in the aale. So:ae days after the original 
oonverse.tion, Lieutenant Gregg paid aocused. $50 for the purcha.se of the 
oamera. (R. 46). Accused aaid tha.t the Calllflra. would arriTe in a few days. 
About a week later, accused made a. trip to Milwaukee. When he returned., · 
he did not h&Te the oe.mera (R. 46,47). He olai.Jm.ei that his friend wa.1 

putting it into good shape prepar~tory to deliTeri~ it. Durine; the next 
. few weeka Lieutenant Gregg called. aocuaed seTeral times about the 0U1Sra.., 
but reoeived no definite answer (R. 46). HoweTer, aocuaed's father died 
and aoouaed. "wa.1 having lots ot trouble". ilthough ::i.ocuaed ade a number 
of tripa to his homo in Chicago~ vrl.thout bringiag back the camera.., Lieu
tenant Gregg •excused• hi-. beu.uae he "seemed 10 busy with other illportant 
t~• u (R. 47). . 

The laat discua1ion about the camera. occurred about l October, at whioh 
time aoouaed told Lieutenant Gregg tha~ the ot.Jllera. wu undergoi:ag a 11 len.s 
oorreotion11 (R. 47). Lieutenant Gregg never reoeind the eamera (R•. 46). 
On 24 November, acouaed J11Ailed him a prOJDisaory note tor $50 (R. 69). 
Lieutenant Gregg did not believe tha.t aoeuaed wa.a trying to -.isled. hi-., 
and did not e.sk aocuaed. £or the returJl of hi• money (R. 47). 

Accuaed testified. with relation to this tra.nsa.otion (R. 71-T6). 
According to a.eouaecl., he told Lieutenaat Grogg tha.t he might be able to 
prooure the u.:aera. tro• hia triend "Archie We.rren•, tormerl7 in the o&J1era 
busi.Mu ia Chioa.ge (R. n,74:), am.that he 1-.gi:necl it would take 8 just •n•ra.l 
ciaya• to get it (R. 75). UpoJa. aoouaed'• oo:mmunioating with Warren, he 
barned that the ·u..&ra aeed.ed "•o•e oorreotion•. · .A.couaecl 1howed Lieu-
teu.at Gregg a telegra whhh he hd. reeeind tro• Warren, and expla.iMa 
that the oorreotiou a.nd'u.justlllent• •shouldn't take 10 long"., although 
he "wouldn.'t knew iefi:aite17•-h....- long. .A.oc_uae4 -..nt a.head with the iea.l", 
and.a eoupl• ot weeka later Lieutena.Jlt ·Grogg gan .a.eouaed 150, deapit• 
aocuae4'• tellag him that the aouy ued not be pa.id.. to a.oouaei until 
the arrin.l of the o&Mra (R. n)•. J.t thi• time a.ocuaed told. Lieutena.J1.t 
Gregg that he did net knew when he eould get the ea:ura. u.4 that it might 
be "a. eouple ot weeka "., in. Ti.EJW of. the lens and ahutter. oorreotioM (R•.75 ). 

, .A.ocuaed teatitied. further tha~ about ·29 SepteXlber he was oa.lled. to 
his hoae in Chioago b,- reuon er hi• tather'• death. On hi• return te · 
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the base. he cauled Lieutenant Gregg and aaked whether the eamera had 
arriTed. Lieutenant Gregg replied that it had not. but that he wa, 
aatill wa.i ting fa.i thf'ully". Subsequently., aooua ea wu sent to the hos
pital aXld wa.s Ul'l.e.ble to eomm.unicate with Warren for awhile. Enntually., 
he instructed Warren to send the ea.mera direotly to Lieuten&At Gregg 
(R. 72). 

The defense introduced a letter dated 21 NoTember 1943., from Warren 
to acowied., and it waa stipulated that if Warrea were present in oou.rt., 
"he would testify under oath" to its content,. The letter atated that 
Warren had been through Jackson twice and had attempted to leoate aocuaed., 
but discoTered that aoouaed had been tre.naferred to Mobile. It stated 
further that Warren had with him the oaJ11Sra "that you · bought 'from••• 
but that he did not want to leave it with anyone except aecuaed. The. 
letter then stated that Warren would be at the Palmer House iJt. Chicago 
"a.bout the weekend of the 27th"., a.nd that a.oouaed oould writ• Warren there 
a.a to whether acouaed wished the oa.mera sent to him "or to that Lt. that 
you sold it to 11

• nna.lly., the_ letter expresaed Warren•• regret that 8 it 
took such a long ti.me to locate you and write to you• (R. 69)• 

.
!• Specificati<>1U1 6.,7.,8., and 10 of .Additional Charge I anci'of 

Additione.l Charge II. --

The Royal Netherlands Military Flying Sohool we.a located at Jaoksu. 
Army Air Base (R. 28.,82). A. nUllber of the Dutch personnel., most ot whoa 
were enlisted :men at the tilllB., but who later beoame effioers and were re
ferred to as the "Dutoh officer•"• needed watohe,. a.lid it wu a.rrangecl 
that accused should procure them. he having eugge,ted that he probabl7 
could do ao. · Included. in the group nre the Dutoh of'fioera nuted. 1n the 
Specifications under consideration. The watohea were 't• Goat $31.50 eaoh. 
The purehaaer• hallded their money to Lieutenant Junior Gra.de Augustua .A.. 
Dreher., Dutoh Na"7 Foroe. who delivered it to aoouaed. Howe'ftri, 1n the 
case of Lieutenant Lugt {Speoifioation 10)., the traJUaotion took pla.o• 
between Lieutenant Lugt and u.rauaed without 8.1'1 intermedi&r7 (R. 18.,28.,29, 
30.,33.34.,35.37,38.,39.,~ ). Th.ere was ao:ae diurepa.no;y 1n the tHti•Dn.1' · · 
with reterenH to the date or dates. on whioh aocueed.· receind the mone7-
1'or the watohe1. .lppare.ntly. how.nr., th• llOney wu turned OYer to h1a 
between the middle ot Ju17 ~ th• middle 01' Augu.i~ (R. 18.,29,~5.,37,48). 

Subsequently., the Dutoh ottioere "would 00J1e" to uouocl'• ettie• 
inquiring about the watoheat. Aoouaed. told them tha.t the ahiptiat had.· 
been promised and tha.t aoou.aed expeoted the watohea to arri.,.. •at arrr 
time" (R.19). .A.bout three WMks a.tter th• initiation ot the trauaotion, 
aoouud told Lieutenant Dreher and 80Jll8 of the other Dutch offioera that 
the shipllent of watches wu "frozen• and that the watohea 10uld not be 
sent for a long time. 5, said that_ the watohea could ·n~t. be deliwred . 
without a speoial perlllit froa Wuhingto.n {R. 19.,28,29,39,•9,. Aeoorclhg 
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to Lieutenant Dreher. the Dutoh officers let the inatter reat for a. few. 
weeks. after which accwied ata.ted that the watches would be shipped about 
25 Septem~r (R. 29). During .the latter pa.rt of September. a.coused's 
father died, and aocuaed went to Chicago (R. 18,29). · Before he left. 
a.ccuaed told Miller th.e.t if_ the shipment of watches a.rrived du;-ing the 
absence of accused. Miller should deliver the watches to the respeo~iTe 
Dutch offioera (R. 18 ). · · 

Although some of nthe boya" inquired from time to time about the 
watches, they evidently had no doubt at the time about acousedia good 
faith (R. 33.34.37.38). LieuteDB.nt Lugt testified that accused always 
had a. good excuse a.bout the delay and repe~tedly ga-nt assurance that the 
watohea would be delivered (R. 39.,.41). The Du\ch officers never received 
the watches (R. 30,35,37,39,48). After charges had been preferred, the 
money advanced bf the Duto~ offi oera Wlil.8 te~urned to them by accused, 
evidently pursuant to arrangements prescribed by his superior officer 
(R.30;33-35,37.39,49,67.68). 

· The defense introduced a. Govermnent , •11m1ta.ti on order11 of 9 _September 
1943 (R.19J Def. Ex •. 1). The order prohibited importer• from selling, -
transferring, or delivering any watch released from cuatOJU after 1 
January 1943, lmlesa permission had been gra.nted by the War Production 
Boa.rd. .An 8 1JDPorter" wa.s defined a.a any person having. "a aymbol or an 
identifying :mark recorded with the Bureau of Customs•~• for the pur
pose ef importing watches, •••or any other perso~ who in the course of 
his business, either directly or through an a.gent, brings watches • • • 
through customs into the continental United Sta.tea". This definition 
appeared in an amendment dated 8 October 1943. The exhibit does not show 
the definition in its original fo~. 

A.ccused teatified U follows I He did not try to prevail Upon the 
Dut•h officers to buy the watohea. They requested him to get thea. He 
had a friend in Dayton, Ohio, through whom he thought it possible to 
procure them (R. 73). The purchase money·was delivered to accused. 
Aocuaed turned over, a.bo\.tb halt of it to "I.ongene-Wittinauer" for the 
purchase of the watohes (R. 84). .Aooused wa.a tma.ble to locate his re
ceipt therefor (R. 85).. For several weeka accused kept the rest or the 
money on his peraon, after which he dep9aited it in his personal account 
(R. 84,85)~ He did not spend any of the money (R. 85) • 

. During the latter part of August, aocuaed's friend telephoned a.%ld 
aaid that he would have the watohea engraved, and about a. week later he 
wired a.coused that the watches had been .frozen; that he expected their 
release a.bout 27 SeptemberJ and that he would send 1.hem a.a soon a.a they 
had been released. J..ccused showed. the telegram to some of the Dutch 
o!'ficera .(R. 73 ). • 

, 
Ac~used continued his testimony a.a follan a Out of his Glrm. pocket 
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he paid for teleph.ou tialla u.-i telegrUIII in an endeavor te locate the 
watohea. Be did nGt intel5d to profit b7 the deal a.ad aotuall7 loat 
J110ney on it (apparently b7 1·c,uon of the abon-mentioned. oxpeuea ). · 
On the day of his releue fi-oa the heap!tal 1w wqt to He each ot the 
Dut~h officers before his return to Mobile. 69 and t.111 oommandug 
officer deoidei that the ..wn•y ahould be, ref'\md.... and thia 1"L8 doae 
(R. Bi). In addition, aoouaed wrote the Dutch officers fro• Mobile, 
stating that the lflltohaa oould not be delinredJ that he would prefer to 

· return the money; ULd that whea the· 'lVlltohea arri-.ed, they oould pay h1a 
(R. 73). . · . . 

•• Specification 11 of Additional Charge I ll.l:ld of Additional Charge 
II.· 

These Speoifioationa relate to one a.nd ti. saae tr,uuaotion, whioh 
is charged as a Tiolation of both .lrticlaa o£ War 95 and 96. 

· Lewi• G. White, Ji'.• was a. ohilian. empbyee in the ,7th Sub-Depot, 
Jackson~ Air Baao (R.~3). On or about 29 Septe:aber 1943. White g1:n 
accused a check for jlO to cover the ooat of some tilm. whioh accused. 
wa.s to _procure ·ror White, acouaed ha:rlng told llhite that h.e had worked · 
for "Para.mount• and •had eonn.ecticu• through which he oould. obt&i• tlae 
film.· Aq~uaed. told White that he eould get the ti.llll in a.bout teu dqs • 
.A.bout a week later, aoou,et to~d White that he wa, go~ to Chioag~ ·&Jld.. 
might be able to piok up the tilm lVhile tMre. Upon aceusecl'• retunl ·· 
trom Chica.go• he told llhi te that the til.a would be ahippot QI!· aholll.4 
arrhe on the following Saturday. The til.a nenr ·arriw4l (R. 4:4). 
Ea.rly in Nonmbar {after charges had been pre.terred.), &HUIN aent White 
a. money- order for $9 (R. H,67,68). Aocompa:Ayillg the mone7 erder wu 
a letter in which aocu.ted wrote th.at the money order was aent •to ooffr 
refund for payment :ma.de by you for ph.oto tila•. The letter e011tinmd1 
"~ arrival of said item pleaH forward ch.ok:".' (Proa. Ex. D). · On 22 . 
NoTe:mber, accuoed ae:rtt White a aoney order t~r tl {R. 68 ). \lhito tu-· 
titied that in-aoouaed'a dealings with. him, then·wu nothing whieft 1w · 
would cha.ra:o.terize as dishonorable, cliareputa.bl•,. or d.iaho~at (R.. -~h 

, ) . . 

Aoouaed testified that he reoeind $10 trom llbito tor the p\1l"olllll.ae 
of films, and tha.t he repaid it iu 1.natalment•. ~f #9 and tJ. (R.90). . 

!•. Specification l~.,jtldit1onal Charge I~. 

Billy PerldllS was the owner uc1. operator or the Jaekaoa J.ppl~o• .. 
Serrtce Company, Ja.obon, Mi.adaaippi. On. or &bout l JI.mo l94S, ao• . 
cuaed entered. PerkiM' •hop ~ aabd hill whether he would be 1.Jltereatei 
in haT.ing a.oouaed puroha.H aolie radio tubes t~r hia. .looua•d told. · , 
Perkins that he had a friend Who wu 1a a podtioa to· proouro tube11.rel...,e4 
for oiTiliu. uae. Perkins exprused a desire to euy-'the tubH• ,.. ac1;. 
TIU10ecl $lS7.50 to a.oeuset for . their purohue. O"fer Hnral -...b .. u tube• . 
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were delinred, although Perkill:l repeatedly spoke to accused about the 
matter. .Acouaed offered "T&.rious and sundry exousea" for the nondeliver;)'. 
which were "acceptable~ to J>er]q.ns. On or a.bout 25 August, Perkins told 
accused tha.t he waa afraid the.tubes would, not.be deliTered, and he re
quested a rei\md of the money advanced. By agreement, accused r~funded 
$80 at the tim~, and the balance on 1 September. Perkins testified that 
he did not believe acouaed'•. motives to ha.ve been dishonorable, dishonest, 
or disreputable (R. 49,50). 

"Sub-Para.graph 2 of Paragraph 2•, Army Regulations 600-10, 2 June 
1942, .was read into the record (R. 50). The designation manifestly wa.a 
erroneous, and it seelll8 clear that para.traph 2e(2) is the one actually 
introdu"t. That para.graph atatea that - -

"• •• ever,- memer of the Military- E.sta.blishment, when 
subjeet to ailitary law, is bound to refrain f'ram a.11 buaineu 
and professional activities and interest• not aireotly conneoted 
with his military duties which would tend to interfere with or 
hamper in any degree hia full and prqper discharge ot suoh 
duties or would normally give riu to a. reasonable 11u'apieion 
that suoh pa.rticipation would have that eff'eot. J.:n.y substantial 
departure from this underlying prinoiple would eonstitute oonduo1; 
pwrl.sha.ble. under the Articles. of War.• 

Aoeuaed. testified u follows I He thought that he propoaet to Perkins 
that poasibly he could buy Perkins acme. radio tubes in Chicago if they 
were &T&.ilable. He did not feel tha.t this would interfere with his work 
as Signal Oi'fio•r (R. 89). He aooepted the money from Perkins, and sub
seq~eatl1 repaid it in aooorda.noe with their agreement (R._ 90) • 

.l• Specifications 3 a.nd 4:, Additional Cha.rge II. 

The Signal Section, 47th Sub-Depot, wu "heated on. a ba.loo~" in.
side a hangar. There were three elltrucea to .the hangar, ea.oh protected 
by an a.nmd guard instruoted. to deny a.dm.ission to eT0ryone except au-

. thorizod peraonnel. No unauthorized peraon 1fU pendtteli in tM halt.gar
~-~.~). . . 

.loouaei wa.a reiponaible for placing conf'iclential radio equip:ae:a.t h 
& boabsight Ta.Ult looa.ted on the base (R.20,56). Ordinarily, in case of 
a plane era.ah, uouaecl and Miller reaoTed suoh confidential equip•ent 
from. the plu.e aDi put it in the va.ul \ (R.21. ). · On or about 4: July- 194:3, 
aecuaei and. Miller reooTer~4 from a era.shei plus.• a ra.dio set designated 
u "ABK-1 (SCR-595)•. This Ht was ele.11 ifi eel u •oonf'idential• within 
the ,meamag ot .A.rm7.Regulatio• 380-5 (R.15,161 Proa. Ex. F). J.oouaea -
pla"d thl radio ae1; on the ahelt in the stook roo• am told Miller to 
lea.Te it ta.re •. He also told Miller that-be intended to ship it-t• 
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!fobile (R.16.21). There was evidence that •spa•• waa a"t'&ilable• in the 
bom.bsight Ta.ult. although the witness so teatif'ying did not refer to. 
any particular date (R. 66). 

On 6 October. Captain Gilbert Daniela• Signal Corps, aa.1r::.ill '"t.lle atook 
rooa a. radio aet known as SCR-595 (R.15). (It is olear that the 1ritnea1ea 
all referred. to a radio a et of the. deaeript ion ginn u ti. Speeitieatiou •) 
It was not withll ~ lockd. n.ult u.d not guarcld. by a.a anaed guard (R.15). 

Miller testified that during the time in which the radio Ht wu ia 
the atook room, it wu :not guard.•d. and not kept in a Ta.ult, but WU le.rt 
oil the shelf' (R.16). 

IJ.eutellallt Colonel M. N. Tutwiler, Comma.n.din& Officer, 47th Sub-Depot, 
alao saw radio s•t SCR-595 in the Signal Corp• property room at a t1-e 
described aa "when they first inTentoried in the signal property room•, 
aBd bef'ore the innatoey ma.de by "lfr. Rin~r~. Lieutenant Colonel Tutwiler 
testified that the radio set should not have been kept in that rooa, since 
it was oonfidential (R. 64). During the period when "the shop" was open, 
no special guard was posted over the equipmnt. but there wu always sou 
authorized personnel !n the room, and the equipment was never left alone. 
At all other times the door remained locked (R.65). In Tiew of the guards 
at the hangar, LieutenaJ1t Colonel Tutwiler f'elt that·~ equipment handled" 
was "properly safeg'l!S,rdedn (R.66,67). . · 

Robert H. Riner, Chilian Assistant Property Auditor, Jna.de an audit 
of "the stook records, inventory, eto., of the aoouaed" (R. 51). E'fidently 
the.audit was made around the earlt part of October (R. 52). A. •hipping 
tioket, .found in the stook record :voucher file. waa introduced in evidence 
(R.54J Pros. Ex. F). It showed aocuaed as the consignor, ·and Signal Seetion 
Repair and ·Maintenance. Mobile Air SerTioe Commend, Brookley Field. lbbilo. 
Alabam, a.a consignee. It was dated 7 July 1943 and listed the property 
to be shipped as one Model ABK-1 (SCR 595), consisting of nrioua enu
merated parts. It contained a signature purporting to be that of aocuaed. 
J. •pace .for the signature ot the reeipient reJ11&.in&d blalllc. .laked whether 
the shipping tioket indicated that the property had 'h.en shipped to the . 
consignee, Riner answered, •yea~ thi•.•hipping ticket is exeouted and· 
..rtit_ied by the aeoountable officer tha.-t the property _had. 'h.en shipped• 
(R.55 ) • 

.l.t the ti:ae or the audit, the equipaent •• not ·i• a bo.11.baight 
Tault, but ,ru 8Jl a ahelt in. the Signal Corps etoalc rooa. There wu 
no guard oTer it (R. 5i,55). . 

.leouaed testified that about• July he remoTed the •radar• tro• a 
oraah and took it to the stock rooa, intending to ca.11· 9 Major Hudaoa" 
about it, disposal, in view ot its damaged condition. Major Huda01t, 
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told aecused to J'lake out a shipping ticket e.nd. ship the equipment to him 
if'it waa repairable. Around 10 or 12 July, accuaed ealled the Air Corps 
Supply Shipping Department of the 47th Sub-Depot v.ri th regard to "shipping 
it down there". He told "them" that the set was confidential equipr.ent 
and would.require a •sticker". He realized that there were shipping 
d~fficultiea due to the Tolume of shipll!Snta. Accused oalled at least 
+:hree ti.mos ~bout the shipn,nt. The Signal Section did not have ahippin.g 
facilities) and it was necessary flto rely on the good nature of the Air 
Corps Supply Shipping Department.•. Due to the a.~ount of business, the 
equipment wu "more or less overlooked because it was back under one 
of our stock room shelves". Abo~t the middle .t September, accused men
tioned to Miller that the equipment had not yet been shipped and that 
they had better •get it out•. No copy of'tpe shipping ticket was sent 
frOlll. the Signal Section (R; .85,86). 

Concerning the hangar, the guards, and the security measures ia force, 
accused's testimony corroborated that of ,the prosecution (R. 74,85,87). 
He testified further. as follows a Th~ Signal Section was composed of a · 
large radio repair room and a stock room. Access to the stock room oould 
be gained only through the radio repair room. There wa.s no door between 
the two rooms, although a door separated the Signal Section as a whole 
from the outside offices. Although people on.official business were·al
lowed in the repair shop, they- were not allowed in the stock room, whi'ch 
was confined to employees authorized to be there (R. 73,74,87). The 
Military Intelligence Departmen~ inTeatigated eaoh "person" with reference 
to his competency to work on confidential equipment. llill~r and Ethridge 
were authorized to handle·oonfidential radios (R. 87,88). 

Contindng his testirony, aocused stated that wheneTer the Signal 
Section door was open, an authorized person {1tlller, Ethridge, or aocused) 
waa a.lwa.ya present, and an Army pistol was available (R. 73,86). During 
the absence of personnel, the Signal Section door remained locked, and · 
Miller, Ethridge, and aoouaed were the only people who had keys thereto 
(R. 74,86). Acouaed admitted the availability of bombsight vault space 
at the base and conceded that it would be more diffioult to effect an 
entra:c.;e into the vault than into the stock room. HoweTer, in his opinion 
the pro~erty was "stored properly according to Ar-cry Re&ulations", by reason 
of the security afforded by the ar:iood guards, tho lil.u. tin& of acimission to 
authoriz~d persoIU1el only, ~nd the other security measures (R. 86,87). · 

Paragraph 4d, Ar'Iff3' Regulations 380-&, 28 Septell:ber 1942, alleged in 
Specification 3 to have been violated, reads as followa & . · 

"Confidential military infor:ma.tionwill neithe!' be disoussed 
w-ith nor disclosed to unauthorized persons. The contents or 
whereabouts of confidential documents, cryptographic devices, or 
mo.teriel will be disclosed only to those persona in the Military
F.st~lishment whose duties require that they have such knowledge 
IU1A. to such other persons of especial truat who •ust be infol"lll8d. 
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Those to whom confidential infon:iation is entrusted or disclos.ed 
are responsible for its safe custody and security." 

Character of accused. 

It was stipulated that Ca~tain Daniels, whose testimony has been 
referred to previously, would testify th~t before 6 October 1943, the 
reputation of accused at Jackson Army Air Base for respectability, honesty, 
and credibility was excellent (R. 16). Miller and Lieutenants Gregg, 
Lugt, and Van.de Graaf', all of whom were.witnesses for the prosecution, 
testified to the good reputation and popularity of accused (R. 21,36,40, 
47,48). . 

4. a. Recapitulating the situation relating to Specification 1, 
Charge 1-; we find that accused wu charged with wrongfully borrowing 1150 
from Tuliller, a civilian employee under the control ·and supervision ot 
accused, which obligation accused "bas dishonorably failed to £ully repay 
in its entirety, although due and paY9-ble". The court fou?ld accused 
guilty except for the word "wrongfully" before the word "borrow". By 
this finding the court determined that ,the borrowing wa.a lawful, and· the 
Board of Roview must proceed in accordanoe with that determination. The 

. borrowing being lawful, the finding amounts to a. conviction of dishonorable 
failure fully to repa.y a debt. 

· Mere failure or neglect to pay a debt is n~t of itself an off~nse· · 
under the Articles of War (Winthrop, llilitary La.wand Precedents, 2nd ~d. 
rev.,p•.715). The failure or _neglect must be 11d1shonorable". No exact 
yardstick may be applied in determining the presence or absence of this 
essential element. We have exe.JDined a la.rge number of authorities, 8Jld 
the result merely confirms the followizig principle announced by Winthrop& 

. "In these cues, in general, the debt wu contracted under 
f.alse.representa.tions, or the 1 ta.ilure to pay characterized by 
deceit, eva.sion,.talse promises, denia.l of indebtedness, etc., 
and the neglect to discharge the obligation, at lea.st in part, 
was continued for an unconscionable period. Some such culpable 
and dishonorable ciroumsta.nce1 should oha.ra.cterize ·the tra.na-. 
a.ction to ma.ke it a proper basis for a military charge• 
(Winthrop, P• ns ). . . . 

In Fletcher v. United Siates (26 Ct. Cl. 541), the. court, in diacuaaillg 
the offense of dishonorable fa.ilure to pa.y a debt under Article ot Wa.r 96, 
pointed out tha.t lying &lid deceit in ta.iling to pay a.n indebtedzlesa are as 
much a fraud a.s obtaining the money by talae representa.tiona. The cour~ 
continued a · 

' 

•The gambler who throws away· other people's money a.nd the . 
spendthrift who uses it in luxurious livillg instead ot payillg 
1t back, ohet.t aJld defraud their creditor, u effectua.lly, a.a the 
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knaves a.nd sharpers who drift within the meshes of the criminal 
law. • • • In military life there is a higher code termed honor. 
which holds its society to stricter a.ccountabilityJ and it is 
not desirable that the stand.a.rd of the Anny shall come down to 
the requirements of the criminal code." 

Since each case must be decided upon its own peculiar facts, we proceed 
to a.n examination of the circumstances involved in the Miller loan. It is 
important to observe that Miller was a civilian employee under 'the super
vis ion of accused. As a result of this relationship. factors were present 
which a.re no part of the ordinary loa.n. and which must be considered a.long 
with all the other circumstances. The loans were made between 28 March 
and 16 April. 1943. a.nd totaled $115 (not $150, a.s alleged). Miller told 
accused that he had been saving the money for his marria.ge and that he 
wanted repayment before that event. Although accused testified that no 
time for repayment was fixed. a.nd that Miller's remarks concerning his 
impending marriage and his request.for repayment prior thereto, came 
after the loant had !)een made, Miller's version that he told accused the 
si tua.tion at the time of ma.king the loans (albeit he did not specit'y 
which of. the four loans) is more credible. Thus accused understood, when 
he borrowed the money,"tha.t Mill.er Wa.8 ms.king & very real U.crifice, and 
that it wu well-nigh essential that the money be repaid on ti.mo. Instead, 
a.o_ous ed paid less than half of the debt before Miller's marriage, a.nd, 
a.lthougl\ importuned several times by Miller. made no turther payment 
until\ the.· ~5 instalment turned over in July. Tharea.fter, no further pa.y
ments were~ma.de until November, e.f'ter the investigation of accused's 
affairs and· th, preferring of oha.rges. In response to Miller I s fin.a.I 
request, ma.de toward the-end of September, accused said that he was ex
pecting sou, money from his father's insurance and would repa.y Miller 
in full upon receipt thereof. 'When, in Nov~mber, accused sent a. $25 pa.y• 
ment. stating that this constituted payment in full, there actually re
mained $15 due. 'Although this misca.lculation ma.y have been unintentional; 
the ta.ct that a. s~lar shortage chara.cterized the payment of the Ethridge 
loa.n and the repayment to )ihite, points strongly toward the proba.bility 
tha.t accused was perfectly a.ware of the amount due. 

Although aoouaed testified with reference to this Specification, he 
presented no reason for his fa.ilure to meet the obliga.tion, aJld he wu . 
significantly silent concerning the insurance mone)" supposedly ooming from 
his fa.ther's esta.te. Paragraph 77 of the Ml.nua.l for Courts-Martial (1928). 
oonta.ins the following language a.t page 62 a · 

"The .failure of an a.ocus ed to take the stand JllUSt not 
be oo?llllented uponJ but if he testifies a.nd it he .fails in 
such testimony to deny or explain·specifio .fa.ota of an in
criminating nature that the evidence of the prosecution tends 
to esta.blish a.gain.et him, such failure may be oommented upon.• 
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Although the quoted passage refers to arguments by counsel at the 
trial. it applies equally to the deliberations of the Board of Review ~n 
a case in which the Board decides issues of fact as well as issues of law. 
This is such a case (MCM. 1928. p. 216). 

:From a careful consideration of the evidence. it is i~?C3sible to reach 
any other conclusion than that accused's oonduct in o..onnection with his 
debt to Miller was tainted with fraud. deceit. false promises. and evasion. 
and that. as a consequence. he was guilty of a dishonorable failure to pay. 
in violation of Article of War 95 • 

. b. a recapitulation of the circumstances incident to the Ethridge ·debt 
(Specification 2. Charge I) points to the followinga First of a:1. as in 
the 1'd.ller specification. the court excluded the word '1.:r:,ngfully" before 
the word "borrow". Like Miller.-Ethridge was a civilian employee under 
the supervision of accused. There were three loans. occurring between 20 

'April and 6 May; 1943. It is significant that the first Ethridge loan 
fol~owed by a· fevr days the last Miller loan. and that at the time accU8ed 
borrowed from Ethridge. he had obligated himself to Miller to the tune of 
$115. 

The first and second Ethridge loans were made as a result of accused's 
statement that due to transfers of station. he had not received his pay and 
needed money. It is very peculiar that no such technique was used in ob-· 
taining the earlier loan from la.Her, After he had obtained the loans from 
Ethridge. he apparently made further rema:rks about his failure to obtain 
his pay. al though the evidenco is not clear as to how long he used. this 
excuse. In any event. the whole tenor of the transaction gave riee to an 
implied understanding th:.,t as soon as the expected pay arrived, the debt would 

. be liquidated. Yet there is no evidence of any effort whatsoever to make even 
a partial payim,nt1 despite the fact.that accused assuredly did not go with
out pay from the beginning of :l.cay until the early part of November. The 
third loan resulted from accused's request: for rnor.:.ey to go on a trip. 
illlether he actually went on a. trip a·;; the t::.ne does not appear in the 
evidence. 

Six months elapsed before he made a payment under the compulsion re
sulting from the investigation of his affairs and the pr:ef"erringot' charges. 
For aught that appears. he might never have paid the indebtedness in.the 
absenoe of these circumstances. And when he did send Ethridge a money 
order. it was for ~60 instead of $65. - a shortage similar to the one 
cc>nnected with the Miller loan. 

No defense arises from Ethridge 's letter to accused. containing . 
avowals of continued friendshi.p. .Forgiveness by the viotim does not ab
solve the culprit. 

looking to the conduct of accused as a whole. the Board of Review has 
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no hesitanoy in concluding that his failure to pay the Ethridge debt wa.a 
dishpnorable a.nd that. as a consequence. the conviction under .Article of 
War 96 wa.11 proper. 

c. Speoifioatione 5,6.7.8,10, and 11. of Additional Charge I and or 
.Additional Charge II, will be discussed together. Each of them relates to 
an alleged transaction whereby a person turned money over to aoouaed for 

· the puroh.a.se or a. specified a.rticle. and aocuaed, over a period of time •. 
failed to deliver the article or return the purchas~ money.· In each inatance 
the court exclw.ed the allegation }'although requested to do so by said • • •". 
These wordJ manifestly were excepted be~use there was no evidenoe or any 
request. by the persona named 1£, the respective Specifications. 

. . . " \ 

Ea.ch tra.n,action wa.s charged ·trice.. , .Unde~ Additional Charge I. it 
was a.lleged that a.coused•"wrongfully a.ndidishonorably• failed to deliver 
the property or return the puro,hase monl!Y• in violation of Article of War 
95. The corresponding Specification Ullder Additional Charge II alleged 
a wrongful failure to deliver the property or return tM purchase money, 

1in viola.tion of Article of War 9a. • _ ._ 

Referring first to Specification 11. it will be recalled that on 29 
September. White delivered a $10 check to aooused to -cover the cost of 
some film which acouaed wa.a to procure for White. Accused said tl]at he 
could.get the film in about ten daya. About a week after their conversa-

. tion., accused went to Chicago. On his return he said that the film would 
a.rrive on the following Saturday. No -film ever arrived• and tbs :money wa.a 
not rei'unded until after the investigation and preferring of oharg••• Al
though a.ocuaed testified with ref'erenoe to thia Specification. his teat~ 
was limited·to an acknovrled~nt of the receipt of ti» $10 for the purchase 
or· the filma and· its event.ual repayment in instalments of $9 and $1. It ia 
highly significant that he ma.de no mention whatever of any details. He did 
not even clt.im a bona fide intention to purchue a.n.1 films. Hi• silence 
with regard to this tranaa.otion, and the complete absence of any e"Vidence 
on matters peouliarly within his knowledge. warrant a. conclusion that hi• 
agreement. to procure film for Whit, wu a mere ruH to obtain #10 for him
Hlf. tklder the oiroumstano~s, acouaed was guilty of wrongfully and dia-

·honorably failing to deliver the property or return the purohase money. 

"?lit.11 reference to the transactions.with the "Dutoh officers• (Speoi
ficati~na a.1.e, and 10). the evidence showed that between the middle of 
July a.nd the middle of August, the money for the watches was delivend to 
aocuaed. Arter about three week.a. during whioh the purchaser• inquired 
tr,qu.ntl7 about the 1ratches. a.couaed reported that they Mre "frozea11 and 
1rould not be ahipped for a long time. 'lhereupon the purchasers let the 
•tter re,t for a few weea. Then accused reported 1-Jlat the watohea would 
be shipped about 26 September. When aoouaed le.ft for Chica&o at the ti.Jne 
of his fa.ther's dH.th• he told Miller to· deliver the wa.tohes 1n tlie e-vent 
of their arrival during his abseno·e. The watch.el ne'Tn a.rrived. Af'ter~., 
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charges had been :r,referred, aoouaed, in-accordance with arrangements ma.de 
with his superior officer, refunded the.money. - The purchasers testified 
that they did not doubt aocuaed's good faith,,a.t least prior to the in
vestigation of accused's affairs. 

A.document introduced by the defense prohibited the transfer of im
ported watches without permission of the War Production Boa.rd. Accused 
testified that he turned over a.bout half the purchase money to "Longin.
Wlttina.uer• and kept, but did not spend, the ba.lan<:>e. Aooordi.ng to a.o• 
ouaed, his _friend e:xpected the releue of th• watohea about 27 September. 

I 

· It is important to note that even after the auppoHd ".freeze" order 
had expired, whioh the evidence showed was about 25 September, nothing 
happened and no watches arrived, despite a.caused'• a.asuranoe of shipment. 
Although accuaed testified w~th reference to these transaotions, he ma.de 
no attempt to explain the rea.aon for·the apparent cessation in the •lleged 
performance of the oontra.ct. Furthermore, there were other gaps in hi• 
testimony. The .freeze order referred to imported wa.tches, but there waa 
nothing to show tha.t the watches in question were imported, although this 
matter wa.s peculiarly within. ~he knowledge of accused. .&110, no reason 
wu given for the fa.iluz:e. to request pennission from the War Production 
Board for the release o..t' the watch.ea. Although a.ccuaed. cla,imed to have 
turned over part ot-·tlie purohue money to •Longine-Wittinau.er• and to 
have deposited and kept thefbalanoe in his.person.a.l bank a.ocount, he 
failed to introduce any eviclen:oe to corroborate his testimo~, and the 
court had the right to take this into conaideration ana.. to disbelieve 
the testimony of aooused. For that ·matter, he_ did not even oa.11 a.a -a 
witness th• •friend• who, according to aocuaed, made the a.rrange:ment• 
for procuring the watches• · In a.ddi tion, the oourt had a. right to consider 
all the transactiona of aoouaed in reaching a ooneluaion as to the .honeav 
or dililhoneav of his purpose. Viewing the evidence u a whole, it is our 
opinion that the court wu entirely justified in ita find:Lngs on the Speoi- . 
tioations in question. · 

· Referring to Speoi.t'ioaUon 5, the,evidenoe 1hgwed that 1hortly after 
l August 1943, Lieutenant Gregg delinred $60 to a.ocuud.t'or tb• purohaH 
of a camera, whioh aeou-sed had proposed to obtain for hill troli o:ue Warren,· 
a friend in Chicago. Accused told Lieutenant Gngg tha.t the .eamera would 
arrive in a f'n da.ya. , ·Hit showed UeuteJWJ.t Gregg a telegram, purporting 
to ~ trom the friend, relative to the 1a.le. A w.ek or ao later, accused 
reported that his triend wu ..putting the ouwra into condition. Tlwre
a.fter, over a. period of. aeveral weeb, Lieutenant Gregg uked., accused 
several times about th• camera; receiving no detinite a.uwer. · B'annr, 
Lieutenant Gre_gg •exou.sed • · aoouHd because ot his preoccupation with .many 
ma.ttera, including hil f'ather'a death•. On l Ootober, aooused told Gregg 
that the 011J110ra. wu undergoi!g a lens correction. On 24 .November, a. 
promissory note tor $50, signed by' a.ooused., wu mailed to L1euteDAJ1t Gregg. 
In the opinion ot the latter, accuaed wu not tryb.g to Jllialed hla.- . . 
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I 
Aocused's veraion was that at the time he reoeived the money he told 

Ll.eutenant Gregg that he did not know when the o9.llJera would be delivered. 
and that it might be a couple of weeks• due to lena and shutter corrections. 
Accused's father died on 29 September, by reason of which accused went to 
Chicago. Upon hi• return to the base, he asked Lieutenant Gregg whether 
the camera had arrived. Lieutenant Gregg said that it had not. but that 
he wa.a •still waiting faithfully•. · Subsequently, accused was sent to the 
hospital and could not communicate with Warren for , a.while. Eventually 
he told Warren to send the camera directly to Lieutenant Gregg. A letter 
from riarren to a.oousei. dated 21 November, stated that on two occasions 
Warren had attempted to deliver the orunera to accused at ~ck,on, and 
then ha.d learll8d of aocused 1s transfer to Mobile. The letter also stated 
that l"farren had the camera, and it contained an inquiry about whether he 
should deliver it to aocuaed or to "that Lt.• to whom ac'cuaed had sold it. 

Except for the letter from Warren, the situation regarding this trans
action is on all fours with that in each of the others. Considered by it
self, the l!!'tter tends to show that in fa.ct a.oouaed had arranged for the 
purchase of a camera for Lieutenant Gregg and that at some undesigna.ted 
time before 21 November alld after aocused's trlUlSfer to M>bile, Warren was 
pre~a.red to make deliv.ry. However, as noted. the letter bore a date several 
weeks after the preparation of charges against aocuaed am more than a month 
after the final date.· alleged in the Speoifioationa, and the eva.sive con
duct of accused, coupled with the dishonesty wbJ.oh characterized his other 
transa.Qtions, justified the court in belieTil:lg that he ha.d no intention of 
delivering a. eamera. and that the letter trom Warren was pa.rt of a scheme to 
create a false appearance ot good faith•. 

Added e'Vi.denH of hia dishonesty 1a revealed by the fact that he was 
unable to remit by cash, but we.a obliged ·to send a note.· There W'S.a no 
en.denoe that he had delivered the $50 to Warren~ a.nd since apparently 
·he did not have the money. it ia reasohable to inter that .he had converted 
it to his own uae. 

Considering all the circumstances, it ia our opinion that the court's 
.findings were warranted. 

- d. With reference to Specification 1, Additional Charge II, the evidence 
shows-that Perkins delivered money to acouaed, with which accused wu to 
purchaae some radio tubes for Perkins. This transaction wa.s chargAd aa a 
violation of an Army Regulation prohibiting members of the Military Establish
ment from engaging in a.etivities not directly connected with their milita.ry 
duties, which ?rould tend to interfere with or hamper the full discharge of 
such duties, or 8would noneally gi'Ye rise to a reasonable suspicion that 
such participation would ban that effect•. The Regulation pron.des that ·. 
a.ny "substantial• departure from •this underlying principle• will oon~ 
stitute conduct punishable under the Articles of War. It is impossible for 
the Board of Review to understand. how the purchase by acouaed for Perkins 
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of some radio tubes would amount to a. violation of the Regulation,. which 
manifestly was not intended to subject to trial by court-martial every 
member of the military establishment who abrees to do an errand for a 
friend. In the opinion of the Board of Review, the record of trial ia 
legally in.sufficient to support the finding of guilty with respect to 
this Specification, and no lesser included offense is involved. 

e. Specifications 3 and 4, Additional Charge II. 

' It is deemed unnecessary to make a detailed recapitulation of the 
evidence. · Accused placed and kept the radio in the stock room ot the Signal 
Section, although a bombsight -ya.ult was available on the base. Despite the 
improbability~of any unauthorized person's gaining access to the radio, the 
tact remains that it would have been much safer in the vaul~. ·1'\lrthermore, 
thore was direct evidence that it should not have bEten kept in the stock 
room. The radio set had been nplaced on" a shipping ticket, as alleged in 
Specification 4, but nevertheless remained in the stock room· as late as 
6 October, although the shipping ticket was dated 7 July. '!here wastes
timony that the shipping ticket signified that the p;roperty had been 
shipped. 

The testimony of a.ccused with reference to the security of the radio_ 
set need not be repeated. _17ith reference to Specificatioll 4, he testified 
to some difficulty in.getting the set shipped, by re~son of the vol\.lll'le of 
shipments. Ilowever, after three unsuccessful calls, ·'he overlooked the 
matter. and did not mention it agairt until September. His testimony does 
not sufI'iciently explain away.his evident neglect in failing to ship the 
property within a reasonable time. The conviction on Specification 4 
was prop~r. 

The .Army Regulation involved in Specification 3 in effect made aocuaed 
responsible for the "safe custody and scouri ty" of the radio set. In view 
of the availability of the bombsight vault and the impropriety of keeping 
+:he set in the stock room, the Boa.rd of Review is of the opinion that the 
cou~t was justified in its finding. It will be recalled that in its finding 
the cou:::-t substituted the word "ne,el -1 gently" for the word llwrongfully". 

5. As already noted, Specifications 5,6,7,6,10, and 11 of Additional 
Charge I and of Additional Charge II charge each of tho r~spectiv. tr&.ll$
actions in duplicate; namely. as a violation of Article ot Wa.r 95 and of 
Article of War 96. This technique is proper because Article of Wa.r 95 
"includes acts made punishable by any other Article of Wa.r, provided suoh 
e.cts amount to conduct unbecoming an offiNr and a gentleman • • •" (lK!M, 
1928, par. 151). Of course, "the court s.hould impoH punishment only with 
reference to the act or omission in ita most important aspect• (MCll,1928, par•. 

. 80a). But since dismissal ia mandatory for violation of Article of War 95, . 
and authorized for violation· of Article of ?far 96, no question ariaea eon
oerning the legality of.the aentenoe. 
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•Tlw record contains aeveral procedural errors, which were minor in 
na.ture , a.nd not deemed worthy of comment.

' . 

6. Wa.r Depa.rtment records show. that accused is 33 years old 8.%ld a 
high school graduate. He served a.a an enlisted man from 30 June 1942 
until 18 December 1942, when, upon graduation from the Signal Corps Officer 
C~didate. School, he was appointed second lieutenant, ~ of the United 
States. From 1 January 1943 until 13 Februa.ry 1943, accused attended the 
Signal Corp• Oi'fioera• Supply School, Dayton Signal Corps Procurement 
District and Depot, sucoessf'ullY. oompleting a course entitled 0 Supply of 
Airborne Radio Equipment•. On 25. August 1.943, he was promoted. to first 
lieuteD&nt. · 

"· .. 
7. The eou.t was legally oonstitutea

1 
and had juriad:i.etion of the 

person and subject Jll8.tter.' Except a.a notei:t, no errora injuriously a.£- , 
.t'$cting the substantial rights of accused were committed during the trial. 
In the opinion of the Boa.rd of Review, the record. of trial ii legally in
suf'fioient to support the finding of guilty of Specification 1, Additional 
Charge IIJ le£ally sufficient to support' the findings of guil t,y ot the -
remaining Specificatioll8 a.nd 0 of .the Charges; and legally sufficient to 
support the sentence and to warrant confirmation thereof. Dismiasa.l 1a 
man4atory under Article of War 95 and e.uthoriz.ed under :Article of War--96. 

Judge J.dveca.te. 

- 21--

http:e.uthoriz.ed
http:Februa.ry


{178) 

• 
1st Ind. 

War Department, J.A.G.O., 22, APR (94¢ - To the Secretary of War. 

1. &rewith tra.nsmittea for the action of the President are the 
re¢ord of trial and the opinion of the Board of Review in the case of 
First Lieutenant Frank c. Dittmer (0-1640389), Signal Corps. 

2. I concur in the opinion of the Board of Review that the record 
of.trial is legally insufficient to support the finding of guilty of 
Specification 1, Additional·Charge IIJ legally sufficient to support the 
findings of guilty of the remaining specifications and of the charges, 
and legally sufficient to support t~ sentence and to warrant confirmation 
thereof. I recommend that the sentence be confirmed a.nd carried into 
execution. 

. 
3. Consideration has been given to a latte~ from Mrs. Carol S. 

Dittmer to the President. The letter is attached hereto. 

4. Inclosed are a draft of a letter for your signature tranamitting 
the record to the President for his action and a. form of· Executive action 
designed to oa.rry into effect the recommendation herein.above made, should 
such action meet with approval. 

... 
Myron c. Cramer, 

Major General, 
4 Incls. The Judge Advocate Gene ra.l. . 

Incl.1-Reoord of trial. 
Incl.2-Draft of ltr. 

for sig. Sec. of War•. 
Inol.3-Form of Ex. a.otion. 
Incl.4-Ltr. from wife of 

accua ed, 3 Apr. 1944 •.
• 

{Finding of guilty of Specification l, Additional Charge II,· disap
proved. Sentence conf1:nned. a.c.v.o. 332, z-, Jun 1944} · · 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. (179) 

SPJGN 
CM 246881 

. 14 JAN 1944 
U•N.I TED ST ATES ) 103RD INFANTRY DIVISION 

' ) 
v. ) Trial by G.C.M., convened at 

Camp Howze, Texas, 23 December 
Second Lieutenant PERRY H. ~ 194). Dismissal.· 
HALU:TT (0-1174880), Field ) 
Artillery. ) 

OPINION or the BOARD-OF REVIEW 
LIPSCOMB, SLEEPER q.nd GOLDEN, Jusge Advocates 

.. •• 
l. The record or trial in the case 

~ 

of the officer named above has 
. 

been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General •. 

) . 
2. The accuseq was tried upon the following Charge and Specification: 

CHARGE: Violation of the 61st Article ot War. 

Specification: In that Second Lieutenant Perry H. Hallett, · 
Field Artillery, Headquarters One Hundred Third Infantry 
Division Artillery, did, without proper leave, absent 

. himself from his organization at Camp Howze, Texas, from 
about 20 November 1943, to about 2 December 1943. 

He ·pleaded guilty· to and was !o~ guilty of the Charge and its Speci!i• 
cation. He was sentenced ,o·be dismissed the service. The rev1ewing 
authority approved the sentence but recommended that it be conm;;:~~d to 
a reprimand and a fine and forwarded the record of trial for action under 
Article of War 48. . 
·. .3. The evidence tor the prosecution, supplementing the accused I s 
plea or guilty, shows that on 16 November 1943 the accused was relieved 
from assignment and duty with the 86th Division, Camp Howze, Texas, and 
assigned ,.to the 103rd Division, Camp Howze, Texas, effective 20 November . 
1943. He tailed to report to the 103rd Division. and the adjutant of that 
division so testified and that the accused did not have-leave of any kind. 
He was apprehended by the Provost Marshal of Camp Howze on .3 December 1943 
at Dallas, Texas, and returned in arrest to Camp Howze on 4 December 1943. · 
When peaceably apprehended he was sober, neatly uniformed and conducting 
himself as an officer. Appropriate extract copies ot his organization's , 
morning report showing his absence without leave as al'leged were admitted 

· into. evidence (R. 5-7, 8-10; Exs. J...C). · ·, 
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4. The accused, after explanation of his rights as a witness, 
elected to make an unsworn statement through his counsel. The state
ment recites that from 1932 to 1935 he had served as an enlisted ·man 
and thereafter entered the United States Military Academy from whence 
he did not graduate because of academic failure only; that he had vol
unteered for service in the present war and haa had no prior trouble 
whatsoever;· that, when the 86th Division left Camp Howze, he was trans
ferred to the 103rd Division and placed in charge of about six enlisted 
men with orders to turn them over on 20 November 1943, which he did, 
leaving to spend the week end at Dallas, Texas, as he bad no further 
duties; that while in Dallas he incurred a hotel bill which he was unable 
to pay because he had lost his money; that he unavailingly- w:tred his wife 
for funds and also wired his adjutant twice for leave which was refused; 
that his lawyer wired him about $75 and that he wrote a check for the · 
same amount but spent most of it .for other things and that when he was· 
arrested he did not have sufficient funds to pay his hotel bill which, 
however, had been paid before the trial. He in effect admitted the of-, 
fense alleged and invoked the mercy of the court (R. 10-13). 

' 
5. The Specification alleges that the accused without proper leave 

absented himself' from his organization at Camp Howze, Texas, from about 
20 November 1943 to about 2 December 1943. The elements of the offense 
and the proof required for conviction thereof, according tl> applicable 
authorities are as follows: 

·"* * * (.~) That the accused absented hims~lf trom his command, 
***,·station, or camp for a certain period, as alleged; and 
(~) that such absence was without authority trom anyone competent 
to gi:ve him leave" (UJM, .. 1928, par. 132). . 

The evidence adduced by the prosecution conclusively supplements the ac
cused's plea of guilty and establishes beyond a reasonable doubt his 

. commission or the offense as alleged. His unsworn statement contains 
admissions which also constitute evidence of his guilt (MCM, 1928, par. 76). 
The evidence, therefore, .f'ul.l;r supports the findings or gullt1 of the 
Charge and its Specification. · · 

6. The accused is about 30 years of age. The War Department records 
show that he.has had prior enlisted service trom.-1932 to 1934, that he was 
a cadet at the United State's Mllitar,' .Academy in 1935, that he reenlisted . 
on 19 May 1942 and was commissioned a second lieutenant upon graduation 
.from Officer Candidate School on 17 December 1942, and that he has had 
active commissioned service since the latter date. · . 

. ' 
7. The court was legally constituted. No errors injuriously ~

reoting the substantial rights ot the accused were committed during the 
trial. For the reasons stated the Board ot Review is of' the opinion . . 
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..... 

:that the record or trial is legally sufficient to support the f'indinga 
of guilty or the Charge and its Specification and the sentence, and to 
warrant confirmation thereof. Dismissal is authorized upon conviction 
of' a violation of' Article of' War 61. · 

---..:<O.:.n._.Le;:,,.aa:i..v...,,e..}______, Judge Advocate. 
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SPJGN 
CM 246881' 

1st Ind. 

War Department., i . .A..G.O• ., 11 MAR 1944- To the Secretary' of War. 

! 

1. Herewith transml. tted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Perry H. Hallett (O-ll74880); Field 
Arti. llery. 

. . 
2. I concur in the opinion of the Board of Review that the 

record of trial is legally sufficient to supP.ort the findings and. 
sentence and to warr~t con.finnation thereof.' I recomnend that the 
sentence of disnissal be confi.nned and ordered executed. 

. 3. Inclosed are a draft of a letter .for your signature., trans
mitti.ng the record to the President for his act.ion., and a torm of 
Executi. ve action designed to carr:, into effect the. foregoing recom-
mendation., should such .action meet with approval. · 

~.,C!... <2-o 

leyron c. Cramer, 
Maj or General., 

The Judge Advocate General•. 

3 Incls. 
Inel l - Record of trial. 
Incl 2 - Di't. of ltr. 1'or 

sig. Sec. of War~ 
Inel 3 - Fol'n& of Executive 

action.·. 

(Sentence confirmed. G.C.M:.O• .205~ 26 MaT 1944) 
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(18.3)WAR DEPARTI::ENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c• . 

SPJGQ 
CM 246884 

. 14 JAN 19,U 
UNITED STATES THIRD AIR FORCE ~ 

v • ., ) Trial by G.C.M.~ convened at 
-~ ) Drew Field, Tampa, Florida, 

First Lieutenant VERNON T. ) J· l December 1943. Dismissal 
BRUGGEMAN (Crl642.337), Sipal ) , ~d confinement for one (1) 
corps. . ) year• 

- - - .! 
OPINION· of the BOA.RD OF REVTh1f 

ROUNDS, HEPBURN and FREDEP..IC]C, Judge .Advocates. 

, .. 
1. The record of trial in the case of the officer named above 

has been ~ed by the Board of Review and the_ Board submits this, 
its opinion, to The Judge Advocate General. , 

2. Accused was tried upon the following Charges and Specifica
tions: 

CHARGE It Violation of th~ 93rd Article of War. 

Specification 1: In .that 1st Lieutenant Vernon T. Bruggeman, Signal 
Corps, 569th Signal'Aircraft Warning Battalion, did, at Drew , 
Field, Tampa, Florida, on or about 30 May 1943, felonioii.Sly 
embezzle by fraudulently converting to his own use the sum of 

. · thirt7-seven dollars and fifty cents ($37.50), the property 
of T/4 carlo J. Silvesti, Signal Corps, 569th Signal Aircraft 
warning Battalion. 

Specification 2: ·m that 1st Lieutenant Vernon T~ Bruggeman, Signal 
' Corps, 569th Signal Aircraft 1:arning Battalion, did, at Drew 

Field, Tampa, Florida, on or about JO May 1943, feloniously_ 
embezzle by fraudulently con~erting to.his own use the.sum of 
~ighteen dollars and seventy-five cents ($18.75), the proper~J 

-of T/5 Orville p. Philips, Signal Corps, 569th Signal Ai.f'oraft 
warning Battalion. · ' · -

,··. . ··• . 
' ""~ . 
~ ·.· . : ' f . ·. - • 

SpeeJ.1."_ication 3t Jil that 1st.Lieutenant Vernon· T. Brug~, Signal 
· -Corps, 569th Signal Aircraft warning Battalion, did., at Drew. .. 

'· Field, Tampa, Florida,· on or about 25 August 1943, with intent 
. . ,.. ~ . . :~· 
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to defraud falsely signed the name of Elmer E. Berean, Jr., 
569th Signal Aircraft Warning Battalion, as witnessing officer 
on a certain pay voucher, namely,-D. o. Voucher No.·:i.4232,. 
cbted 25 August 1943, in the amount of ·one hundred fifty-two 
dollars and twenty eight cents.($152.28), in the following 
words and figures, to wit: ELMER E. BEREA.N, JR.-, witnessing' 
officer, which pay voucher was writing of a public nature, 

, which might operate to the prejudice of another.· 
I ., 

· Specification 4: In that 1st Lieutenant Vernon T. Bruggeman, Signai 
Corps, 569th Signal Aircraft warning Battalion, did, at Drew 
Field, 'l'ampa, Florida, on or about 25 August 1943, with intent 
to defraud falsely sien the name of Elmer E. ?.erean, Jr., 569th 
Signal Aircraft warning Battalion, as witnessing officer on_ 
a certain pay voucher, namely, D. O. Voucher No. 14233, dated 
~5 August 1943, in the amount of sixteen dollars and ninety
t~vo cents ($16.92), in the following words and figures, to 
wit: EWER E. BEREA.I!, jP.., witness:l_ng officer, which pay voucher 
was writing of a public nature~ vt:ich might opera,te to the pre
judice of another. 

CI-L<\.RQE II: Violation of the 94th Article of war. 

Specification: In that 1st .Lieutenant Vernon T. Pruggeman, Signal 
Corps, 569th Signal Aircraft Warnir:.G Battalion, beine; at the 
time Personnel Officer of the 569th Signal Aircraft warning 
Battalion, did, at Drew Field, Tampa, Florida, on or about 
25 August 1943, · feloniously embezzle by fraudulently con
verting to his own use the sum of one hundred fifty-two dollars 
and twenty-eight cents ($152.28), the property' of the united 
States, furnished and intended for the military sGrvice thereof, 
entrusted to the said 1st Lieutenant Vernon T. Bruggeman by 
Finance Officer, Lieutenant Colonel William F. Nye, .finance 
Department. 

He pleaded not guilty to all Charges and Specifications. He was found 
'guilt;,.• of Specifi,cation l of C!1arge I except the words •on or about 
30 i,ia;y'~~943" and the words "thirty-seven dollars and fifty cents· (:~37.50)", 
substitu'tine for the latter words neighteen dollars and seventy-five cents 
(il8.75)", not guilty of the excepted words, guilty of the substituted 
words and guilty of all other Specifications and the Charges. No evicience 
of previous convictions was :introduced at t.~e trial. He was sentenced to 
be dismissed the service and to be confined at hard labor, at such place 
as the reviewing authority may direct for one year. The reviewing 
authority approved the sentence and·for\'/arded the record of trial for 
action under Artide of war 48. 

3. The evidence for the prosecution, briefly summarized, is as 
follows: 

,1~ 

On 16 April 1943, accused was designated Bond Officer of the 
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569th Signal Aircraft Warning Battalion, Drew Field, Ta:npa, Ylorida, (~S) 
virtue of paragraph 4, Special Orders No•. 81, Headquarters 569th Si1:,nal 
Aircraft Warning Battalion of the svme date (R. 4; Pro~. Ex. A). 

On l,ay day in May 194.3, T/4 Carlo J. Siivesti, then a member 
of First Report:ing Company of the battalion; handed ~18.75 of his pay · 
to his First ~ergeant, Faul Bureau, for the purchase of a war bond- (R. 5). 
By stipulation it was agreed that First Sergeant Bareau of the same 
organization would~ if present at the trial, testify that'he had received 
this money and tu..."'ned it over to accused as the Bond Ufficer for the pur
pose stated (R. 8). 

In the month of June, Silvesti, then a member of the Second 
Reporting company of the same battalion, delivered to.First Lieutenant 
Louis w. Hanning, his platoon commander, the sum of ;,18.75 of his June 
pay·for the purchase of a second war bond (R. 6). Lieutenant Manning 
received.that amount for the purpose expressed, placed the money in an 
envelope and,turned it over to First Sergeant Louis Vidovich, Yiho placed 
the envelope in a safe (R. 9). . · 

At that time the exist.ing policy required officers ~ .receive 
money from enlisted men Yiho desired to purchase bonds. This money was 
then turned over to the company headquarters for transfer to battalion 
headquarters•. Both Lieutenant :Manning and Sergeant Vidovich received 
Silvesti's money under such arrangements (R. 9-12). ·By stipulation 
it was agi;eed .that° captain Bates, commanding officer of the Second Re..:. 
porting Company., 569th Signal Aircraft ~rnihg Battalion, on or about 
l July 1943, took fro::i the organization safe, envelopes containing money· 
sul:mitted by enlisted men for the purchase of bonds, and turned the same 
over to accused, as .the duly designated Bond Offic~r of,the battalion 
(R. 12). 

On JO May 1943, T/5 Orville P. Phillips, a m8J;lber of the First 
Reporting company, likewise delivered the sum of $18.75., out of his pay., 
to an officer of the compaey desigrtated to receive money of enlisted 
men for the purchase of bo~ds (R. 13). 

Although Silvesti had made several visits to accused and inquired 
about his bonds, neither he nor Fhillips received them.until the latter 
part of September or October when First Lieutenant DeWitt Hornor., under 
arrangements with accused, accomplished the delivery to. both men (R. 6, 
13, 19). Accused had sho!ffi to Silvesti one bond Yihich apparently had 
been purchased .for him with the funds delivered to accused in May. Ac
cused., however, retained the bond because of some purported error there-
in with respect to the designation of' the beneficiary (R. 6., 7),, 

It was ~tipul::ted that if Colonel Vlilliam Fe Nye, F.D., were . 
present he would testify that on 24 August 1943 he was a lieutenant co.....onel 
of the Finance Department, and the accountable Disbursing Officer at Drew· 
Field., Florida. Ali such, he had entrusted to accused., a:3 his ~Class A• 
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(186) . 
abent, the sums of $152.28 and'$l6.92 on Finance vou_ch~rs No. l.4232 and 
No. 14233 (Pros. Exs. D, E), receipts for which were given by accused.on 
lo'.D. Fonns· 45-'.A· (R. 16, 26, ·25; Pros. Exs. H,· I). 

· First Lieutenant DeWitt Hornor, Intelligonce Officer of the 
569th Signal Aircraft Warning BattaU.on, was,· on or about l October 1943, 
investigating the misapplication of certain :t'unds within the battalion and 
in doing so, inventoried the com;ents-of the adjutant's safe. He found 
approximately six slips of paper therein on which were printed the names 
and addresses of enlisted men and apparently the amount o:t war bonds to 
whi~h they were entitled. Upon questioning the enlisted men it became 
evident that they had paid cash for war bonds which they had never re.-
ceived (R. 20). · 

Thereupon, Second Lieutenant Sidney L. Hirsch, 503rd. Signal 
Aircraft Wctrning .Regiment, was appointed investig~ting officer of the 
charges preferred ag.'.'.inst accused in this case (R. 2). )leanwhile; Lieu
tenant Hornor had gone to the Finznce Office and checked over travel pay 

·vouchers. One of these vouchers covered travel pay for 27 members of 
accused!s organization and another covered 3 men. Homer's investigation, 
in which he interviewed 25 of these men personally, and wrote to the 
co11L11anding officer of 5 or 6 others, disclosed that none of them had re
ceived the travel pay due them under these vouchers (R. 20). 

Teehnician Fifth Grade Orville P. Phillips, who was one of the 
enlisted men entitled to receive travel pay· on· vouc_her No. 14232 (R. 14)., 
eventually received payment from Lieutenant-1-IQrnor in October 1943 (R. 14; 

. 15·, · 27). .It was f;tipula ted that none of the o~r enlisted r.:e:i whose 
names appear on voucher No. 14232 received any money due them for travel 
-pay fro!ll accused, but that it was paid to them by Lieutenant Hornor,· on 
or about 5 October 1943, in restitution.on behalf of accused (R. 27). · 

In the beginning of the investigation; Lieutenant Hornor and 
Majqr ~lap, Commanding Officer of the 57lot Signal Aircraft Yi:J.rning 
Battalion, had an interview with accused· (R. 21). Although they then 
questioned accused about irregular travel pay vouchers and failure to 
deliver bonds paid for by enlisted men, they gave him no warning as to 
his ri~hts for the reason that they were not convinced that he had done 
anything wrong and they were merely asking accused to help ascertain the 
facts (R. 22). Accused., in this first interview, admitted that the bond' 
purchases of enlisted men had not been "properly handled" and that bonds 
paid for by e~listed men had not been delivered. He also adinitted ' 
"certain irregularitiesn in the payment of travel pay to enlisted men 
in that he had received the money to pay Ahe men but had failed to do ,. 
so, using the money to defray his ovm expenses (R. ;21). 

/ 

On 8 October 1943, accu~ed, having been fully warned of his 
rights (R •. 2~ in the presance of Lieutenant Colonel William L. McBride, 
First Lieutenant ··John 'l'. Fort and corporal William R • .Anderson, made a 
statement in which he admitted that on or about 1 April 1943 he had -
b'ecome involved in financial difficulties and, being in need of ready 
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(l.87) . 
cash, he had used some of the money which enlisted men of his organization 
had_paid for bonds and.which-came into his hands as Bond Officer. He al.so 
admitted that on 24 August 1943 he had received from the Finance Depart
ment, approximately $152 for the purpose of paying travel pay to 27 en
listed men b.ut that he failed to pay any of them. He_ used this money for 
his• own purposes and returned the voucher to the Finance Office with the 
forged name of warrant Officer Elmer E. Berean, Jr • ., thereon.as a witness 
to the purported payment of funds. He admitted doing likewise with another 
travel.pay voucher concerning three·enlisted men. He offered as extenu
ating circumstances th.:i.t. some time in the middle of August a cleaning de-· 
tail had emptied the contents of a _small wooden box in which, .among personal 
papers, he had ke.pt a lot of rec.ords pertaining to bonds which he had 
purchased and some war bomds which he had purchased for enlisted men., into 
the furnace al ong with trash .and"'waste paper. He also stated that he was 
raising money with which to make restitution (R. 17; Pros. Ex. B); 

. ~ 
> .. . 

. On 14 October 1943., accu.sed made an affidavit before Lieutenant· 
Hirsch, '!,he ~vestigating officer., in \ltiich he reaf'.finned his fonner 
statement dated 7 October 1943, except the part relating to restitution 
which he st.a tod had now been made "as to all claims with my jjtliJ know
ledge" (R. 18; Pros. Ex. c). 

Some time in October Lieute~nt Hornor· did rece.:i..ve $500 from ac- · 
cused for the purpose of making restitution and he expended $450 of .this 
amount in payµig for and delivering :war bonds to 20 .enlisted men to :whom. 
they were due, and also in pa.y:i.ng travel pay due about 20 enlisted men 
(R. 19-~l., 23., 24). A.~ong those to whom bonds were delivered under t.~ese 

. arrangements were T/4 carlo J. Silvesti and T/5 Orville P. Phillips (R. Al, 

. 21). 

It was s tip~ted t..11at accused had signed Finance Department 
voucher No. 14233 (Pros. EX• ;E),. and ·receipts for tru.:Jt funds on 24 · 
August 1943 (Pros. Exs. F., ·o) for _$152 and-$16.~2, respectively (R~ 26). 

. . Finance Departmen:i. certificates of "Return of .?unds and State-
ment of Balance" for $152.28 (Pros. Ex. H) and $16.92 (Pros. Ex. I), 
respectively.were introduced in evidence nfor the purpose of showing 
that there was reimbursement, or restitution• on the po.rt of accused 
(R. 26, 27) •. 

It Wc!-S also stipulated that if warrant Officer Elmer E. Berean, 
Jr. wer6il present he would testify that the signatures of _his name ap
pearing on Fit).ance Depar'bnent vouchers·No. 142.32 and No. 142.3.3 (Pros. E>cs. 
D, E) were not made by _him. · · 

4. Accused, having heen informed of his rights, elec_ted to be 
sworn as ·.a witness_. His testimony substantially confinned the .facts .re

. lated bi him in the sworn statemant and affidavit he ~ad given prior to , 
·trial•.• He further amplified these ,facts by explairu!g he ~s married and 
his rlfe was expecting a child within the next two weeks. ·:t;a ..April 1943, 
be borrowed only a small amount of the bond money intending then to repay 
it~ powever, an automobile "'accident caused him to become more than ever 
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(188} 

involved financially and he cont:).nued to borrow. His affairs never did 
seem to "straighten them::::elves out" and, .:;.s time. ,rent on, he used rr:ore and 
more of the bond money, intending always to make restitution. When the 
contents of the box, in which he kept some of his records and a fe,i bonds, 
were accidentally destroyed, he found himself in a further "spot" because 
he had to use even more money to make up this loss. At about this time 
the travel pay for the enlisted men came into his hands. He felt that 
since theso !~en fil.d already waited three mont:1s for their money they would 
not mind waiting a few more weeks. Then he made another .mistake by going 
on leave; for, wl ..en he returned the battalion was breaking. up and the 
irregularities came to li;ht (R. 29). He frankly admitted that he personally. 
used the $18.75 paid to him by T/4 Carlo Silvesti·on 30 June 1943 for the 
purchase of a viar bond, and also the $18.75 which T/5 Orville Phillips had 

· paid for a like purpose on 30 1.1ay 1943 (R. 29, 30). He also admitted 
that he used the•money entrusted to him by the Finance Department vouchers 
No. 14232 and No. 14233, for his own purposes and that he forged t.lio n2.lne 
of warrant Officer Elmer E. Berean, Jr. as a witnessing officer on each 
(R. 30). He stated, however, that he had subsequently purchased the war 
bond for T/4 Carlo Silvesti, with the f,.18.75 given him on JO May 1943 
and this bond was, in fact, actually turned over to Silvesti in October. 
1943 by Lieutenant Hornor (R.. 23, 29). 

5. E)nbezzlz~ont is the fraudulent appropriation of property by a 
~rson to ,..horn it has been entrusted or into whose hands it has lawfully 
come (:mu, 1928, par. 149.h)• The proof required to establish guilt 
of a· charge of erJ.bezzlement is (a) that accused was entrusted with 
certain money or.property of a certain value by or for a certain other 
person, as alle6ed, (b) that he fraudulently converted or appropriated. 
sueµ money or property., and (c) the facts and circumstances showing 
that such conversion or appropriation was with fraudulent intent (id.). 

Each offense of embezzlement alleged in the Specifications of 
the Charges on which accused was tried was fully established by the 
evidence of record and., although accused pleaded not guilty, his testimo·ny 
at the trial was a full and complete confession of guilt as to eacl). In 
two instances, money., which he unlawfully converted to his ~wn uses, came 
into the ·hands of accused as the trusted agent of enlisted men who were, 
thereby., entitled.to receive war bonds therefor which they never roceived 
until accused's peculations were discovered; and., in the other instances, 
he received the funds., in trust, as the agent of t.~e Finance Officer, who 
thereby delegated to accused the duty of paying money due to e~listed men 
for travel pay. In each case,tho fraudulent intent is clearly evident 
from the .tacts and circumstances to which accused testified under oath at 
the trialp 

It is. likewise abundantly evident from testimony of accused., as 
well as from independent evidence, that the name of a warrant officer was 
fraudulently.and without authorization, signed by accused upon an instru
ment purporting to show that such warrant officer personally witnessed 
the transfer of funds which were never made. This was clearly forgery 
as alleged fa Specifications 3 and 4 of Cha.r.ge I. 
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(189) 
:Prior to the trial accuc:;ed had made a statement which,· because 

of failure on the part of superior officers to warn him of his rights, 
might have been deemed inadmissible in evidence at the trial. Subsequently, 
however, he reaffirmed 'What he had theretofore said after the investigating 
officer had infonned him of.his rights. 1'1here an accused has been fully 
apprised of his rights after an inadmissible staterJent has been made by_ 
him, and before he subsequently reaffinns it upon a fonnal investigation, 
his reaffinnation, if made voluntarily, is admissible in evidence (Dig. 
Op. JAG, 1912-40, sec. 395 (10); CM 210693 Alexander; CU 245979 Williams). 

. . 
After the trial had commenced, Specification 1, Charge I ,.as 

amended at the direction of the convening authority, vp.thout objection on. 
the part of accused, by adding '\,he words· nand on or about 30 June 1943". 
It developed in the trial of the case~ that accused was not guilty of em
bezzling the sum of $18.75, paid by T/4 Carlo J. Silvesti for the purchase 
of a war bond on 30 May 1943. No doubt the trial judge·advocate came to 
this conclusion prior to trial and th8reupon requested authority to amend 
the Spscification so as to allege that the embezzlanent referred to in the 
Specification occurred on or about 30 -June 1943. Adding the new date, with
out excepting the old one, resulted in the charging of two separate of.fenses 
within the same Specification. Advantage might have been taken of this 
duplicitous plead:i.ng but accused waived his privilege and the amendment 
was rnade without.objection. Accused did not plead to the Specification 
as amended, but,:since it expressly appears in the record that there was 
no objection, it may properly be assurned,that accused intended the trial 
to proceed as though a plea of not ruu~ty nad., in fact, been entered. The 
court, by proper exceptions and substitutions, found the accused guilty 
of the embezzlement of tl8.?5 on 30 June 1943. It appears that accused 
was·, throughout, f'.illy aware of the purpose of the amendment and since 
the finding on this Specification cured the defect in pleading and is 
amply supported by the record, no substantial right of accused was-in
juriously affec:t;ed thereby~ 

6. A~tached to the record of trial are two recommendations for 
clemency, one presented by four members of the court and the other <111ade 
by the trial judge advocate. A remission of that portion of the sentence 
imposing confinement·is urged therein for these'reasons:. (1) by.his acts 
of restitution and his cooperation with:the investigating andprosecuting 
·officials, accused showed a complete realization o:f the serious nature· 
of his offenses and a readiness 'to be punished therefor; (2) dismissal 'will 
be, suff~cient punisbllient}. (3) complete restitution has been inade; (4) ac- . 
cused"is not of criminal character"; and (5) he is married and his wife 
is expecting her first ch.ild at an early date·. · • 

?. Accused is 24 years and 10 months of age and is married. Records 
bf the War Department disclose .that.he. was born' :in Casper, Wyoming, ·-..as 
graduated from Salt Lake City, Utah high school in 1936 and the'reai'ter 
attended the University o:f Utah for 3 years. He had a course in basic · 

. training with the Reserve Ofi'icers Training Corps from$ September"l934 
:- to 6 June 1935. He was inducted 16 Feb?"\lary 1942 at Fort Douglas, Utah-

. . 
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(190) 

On 18 February 1943., after attending Eastern Signal Corps School at 
Fort Morunouth., New Jersey, he was discharged as a Technician 5th Grade 
in order.to accept a commission as a second lieutenant, Anny of the United . 
States on 19 February 1943. Thereafter he attended a school in Admin~stration 
and Supply fl'Ol!I 3 March to 2? March 1943 anci was thereupon as::;igned to 
duty with the Third Air Force, Tampa, Florida. On 2? September 1943 he was 
promoted to fil'st lieutenant. 

8. The court was legally constituted and had jurisdiction of the 
accused and the offenses charged. No errors injuriousl.y·arfecting the 
substantial r-'.ghts of accused were connnitted during the trial. In the 
opinion of the Board of Review the record of -trial is legally suff~cient 
to support the findinzs and the sentence and to warrant confi.nnation of 
the sentence. A sentence of dismissal is authorized upon a conviction 
or ~ v:1.ola tion o! eitb.]~cle or Y/ar 93 or !er le of war 94,. 

~ , Judge Advocate,
..\.'· 

. . · . ., Judge Advocate. 
~ 
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1st Ind. 

war Department., J.J..o.o. S:· FEB l<J44 ... To the Secreta.ey of war. 

1. Herewith transmitted for the action of the President a.re the 
record or trial and the opinion of th~ Board of Review in the case 
or First Lieutenant Vernon T.- Bruggeman ·(0-1642337)., Signal. Corpe. 

2. I concur in the opinion of the Board of Review that the record 
or trial is leg~ sufficient to support the f:hxJ:higs and sentence 
and to warrant confirmation thereof. Clemency was recommended b7 f om
members of the court and the t.rial judge advocate. I do ndt concur 
in this recommendation., but recCIIIID8nd. that the sentence be con!irmed 
and carried into execution. I also recamnend that the Eastern Branch, 
United States D1scipl.inal7 Barracks., Greenti,aven, New York, be designated 
as the place of confinement. · 

3. Inclosed are a draft or a letter for your signature., trans
mitting the record to the President for his action., and a form of 
Executive action designed to carr:, into effect the recommendation 
hereinabove made, should such action meet with approval. 

·~~-~ 
Myron c. Craaer, 

Major General., 
The Judge .Advocate General.· 

3 Inols. 
l - Record of trial. 
2 - D!t. lt.r. for sig. st,.,.. 
3 - Form of action. • 

(Sentence confirmed. G.C.M.O. 131., 20 Mar 1944). 
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. . 
WAR DEPARTMENI' 
~ Service· Forces . , 

In the Office of The Judge Advocate General 
.· Washington, D.O. 

(19.3)
18 APR 194~ · 

SPJGH 
CM 24688.$' 

UNITED STATES THIRD J.IR F<ECI ~ 
v. ) · Trial b7 o.c.K., con'V8Ded at 

·) Drew Field, Tampa, n1,r1da,. 
Second Lieutenant HCWARD. ) . 2 December 1943. Dianiasal. 
L. TIPTON (o-8029.$'.S'), ) 
Air Corps. ) 

---·-- . 
OPmION of 

. 
the BO!RD OF REVIEW 

DRJ:Vm, o•Cctrna,i and LOI'TmHCS,Judge Advocates·------·- .. 
1. '!he record of tria1 in the case o! th• officer named above· bu 

been examined 'by the Board o£ Review and the Board submits this, its opin-
ion., to ·The Judge ~dvocate General. · 

., 

2. The accused was tried upon the following Charge and Specif"icationa 

CHARGE& Vi~lation or the 96th .lrticle or War. 

Specilicationl In that Second Lieu.tenant lioward L. Tipton, 
14th E'ighter Squadron, 53rd Fighter Group, did, at Immokal.e• . 
Airfield., Florida., on1 or about July 17, 191'3, :wrODgfully . · 

. violate Section I, P1ll'&graph 11 Ail' Regulation No~ .60-16, 
dated Sept; ember 9, 1942, by operating a milita17 ,J.rplane in 
such · a reckJ.ess manner aa to endanger .:f'riendly aircraft on 
the groun:l. · · · 

He pleaded not. gu1ity to an.d waa, toUD'i ,guil:t;r ot the. C~rge and the Speci
fication. He was sentenced t~be dismisaed the serrice. The re'rl.niJJg au
thority approved the sentence and fQrWarded the record of trial tor action · 
um.er the 48th Article or· War. · 

3.. The evidence tor the prosecution& .A.n extract cow of ~erationa 
Order No. 217., 14th Fighter Squa~ 53rd Fighter Group, Venice J:rm;r Air 
Field, Florida., 17 Juq 1943 (Ex. c), shows accused as flight.leader ot tour · 
11P 39• ,airplanes taking off at 10130 a.m. en mission •T-sE• and returning 
at l2ZOQn. and ·12105 p.:m. (R. ;). , 

It was· stipulated that if' Captain Aver,. J. Ladd, Hendricks Field, 
Sebring, norida, were present he would testify as f ollowa a 



(194) 

"It was on the 17th of July at abOIIt 11 o'clock .A..M. I 
had landed in ·a B-17 at Immokalee and was taxiing back on the 
east west l"lllIWaY, headed west. These four (4) P-39 airplanes 

, peeled off and buzzed the B-17 which I was in. The first three 
(3) cleared by approximately fifty feet (50• ), but the fourth 
man almost mushed into the top of too. B-17. The four (4) 
P-39 1s then climbed east of the field, turned and came down 
am made another attaclc from the rear. Then they climbed again 
and by that time. I bad turned and was ,taxiing south on the 
north-south IUlllfay and they made another attack down across the 
front of my- ship. Then they climbed and peeled off and came 
down and made the fourth attack from· the rear and the side. 
Then they- climbed and circled the field and made an attack at 
the landing rµ.mray in the opposite direction of the traffic -
one (1) peeling off and caning dangerously close to another 
B-17 on the approach. I was standing at the end of the take-

.off ru?lll'ay, awaiting clearance to taxi on the take:.Off run
way at the time they made this last approach against traffic. 
I think these maneuvers of the four (4) P-J9 1s were extreme~ 
dangerous to all o! the B-17 1 s that were flying at Immokalee 
and also to the P-39•s themselves" CR. 5; Ex. D). 

Section I, pa;agraph l, Army Air Forces Regulation No.· 60-:16, .9 
September 1942 {Ex. A), providing that "An air force pilot will not operate 
aircraft in a reclcless or careless manner; or so as to endanger friendly 
aircraft in the air, or friendly aircraft, persons or property on the 

, ground", was introduced in evidence. There was also placed in evidence an 
extract copy. (Ex. B) of paragraph 4 of a memorandum to all squsiron 
operations officers, issued by 53rd Fighter Group, Fort Myers, Florida, dated 
Jl March 1943, as followsa 

11 Immokalee Field is an auxiliary field or Fort Myers 
Army Air Field and may be used as such. It is also our 
ground straf!ing practice area. No attacks will be made to 
the nst, and flight comrnarders are to ascertain that the 
airport is clear of airplanes and workers be!ore attack:ing". 

4. The accused testified that he was a member of' the ll.th Fighter 
Squadron, Venice Anny Air Base, and that he had •on1y been e.ssigned as an 
instructor about; a week and up to that tillle we had gone down on single 

· ground strafing missions, and ma.de passes on the airplanes on the field, 
figuring that was part of the job to be done". He did "just lihat we had 
done before with these four men" and, in briefing, told them that they 
"shouldn't make dangerous passes on the ground lower than the flight leader". 
They left "Venice about 10:30 and were on a low level down there·half an 
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hour. Hali' an hour was navigation, and hall' an hour was groun11trafing. 
This airplane ~d landed, and it ,ms taxiing around. At the time we ma.de 
the pass I believe it was sitting still•. Accused stated that it •seems 
the last man in the flight was low, and.it looks like we were turned in". 
They "made a pass or two at the airplane, and two or three passes at the 
field, at the rw:mays", arxi "would pick an object and go for 1t•. This 
was his first ground strafing mission as an instructor, and he was only 
doing 'What he had been trained to do as a trainee. While he was a trainee 
he had been led into attack on this same, field at least two or three times 
with B-17's on the field. They were •disappointed" ii' B-17 1s ,rere not 
there lib.en the7 wotl.d go on these missions, and accused •should say" that 
the policy was to strafe B-17's rather than the field (R. 6-7). 

<Al cross-exanina.tion and examination by the court, accused stated 
that at the time he was not aware of "that memorandum" from Immokalee Air 
Field, and "wasn 1t exactly clear on all of itn but. •mew approximately 
llhat it ccntained11 • At the time, he saw planes on the field. He was not 
sure of the direction of the attack. Accused had a "pilot '.s infomatiai 
file•, and could not answer 'Whether he us familiar with Arar:, Air Forces 
Regulation No. 60-16, but thought it was 111fith regard to law flying11 • In 
briefing the flight. before taking off he stated that they would strafe 
I.mmok:alee, llhether or not; there were aircraft on the field. That had been 
the practice in the past (R. 7-8). 

,. The evidence shows that prior to and on 17 July 1943, Inmokalee 
Field, F1orida was us·ed as the ground strafing practice area of the 53rd 
Fighter Group. At about 11:00 a.in.. on 17 July a flight of fou.r P-J9 air
planes Apeeled off and buzzed" a B-17 plane which had landed at Immokalee 
Field and was taxiing back ai one of the l."UIIWays. The first three P-J9's 
cleared the B-17 by about ,o feet, but the fourth one "almost mshed" into 
it. The four P-39 1s successively climbed and came down in three more 
simulated attaclcs on the bc:snber, and then made an attack on the landing run
way. On that day accused, an instructor at Venice Amr:, Air Field, Florida, 
was flight lee.der of four P-J9 1s which took of! at 10:JO a.m. · 

The evidence !or the prosecution does not connect accused with 
this simulated attack on Immokalee Field, and the testimony of accused rlth 
respect to a similar attack led by him does not specil'y the date on which 
;t was made. However, it seems· ciear to the Board that accused infer
Jntially identified the incident as to 'Which he testified as the same aie 
referred to in the evidence for the prosecution. Therefore, the evidence 
further shows the following facts: 

At about 10:JO a.m. on 17 July, accused led the flight of !our 
P-J9's referred to :in the evidence for the prosecution, on a practice flight 
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fran Venice A1."IIJ3' Air Field. 'Iney spent a half' hour on navigation, and 
then a half' hour en ground strai'ing at Immokalee Field. .A.ccused saw planes 
on the field, and they made a "pass or two11 at one of them, and "two or 
three passes• at the field. 

Accused had been a trainee prior to becoming an instructor, and 
this was his first ground strai'ing mission as an instructor. 'While he was 
in training he had been led into attack ~ Imm.okalee Field at least two 
or three tiJDes with B-17's on the field. In briefing the flight of 17 
J~, accused stated t,hat the pilots •shouldn't make dangerous passes on the 
ground lOW'er than the ·rught leader", and that they would strafe the field 
whether or not th.ere were aircraft there. This had been the practice in 
the past and accused was onl7 doing what he had been trained to do. 

Accused was not charged 111th violating the 53rd Fighter Group 
memorandum o:r 31 March 1943, providing thm; !light commanders would ascer
tain that Immolcalee Field was clear o! airplanes before rnaldng practice 
attacks, llhich was iIIt:,rodueed in evidence. Therefore, the question whether · 
a violation was shown will not be considered. Accused was charged 111th 
violating section I, paragraph l, .Army llr Forces Regulation No. 60-16, 9 
September 1942, providing, in part, that a pilot would not operate air
craft in a manner to endanger friendq aircraft cm the ground. 

Accused, flying a P-39 airplane, lnad.e a simulated attack en a 
B-17 on the ground, 11peeled off and buzzed11 it, -and cleared the plane on· 
the ground by about 50 feet. Although it appears that the accused had his 
plane under control and did not cause arJi damage to either plane, 7et his 
act clearly created a situation fraught 1d.th danger to both planes. The 
court was justified in £inding that the manner of operation of his plane 
by accused was such aa to endanger £riendly aircraft on the ground. 

No intent is. required as an element of the offense o£ wrongfully 
violating a regulation of this kind and therefore it is no defense that 
accused was engaged in a regularly scheduled practice flight including 
ground strafing, nor that en previoua flights of this character while he 
was undergoing traini~ he had been led en such practice attacks wh:11.e 
planes were on the ground. The 53rd Fighter Group memorandum authorizing 
the use 0£ Immokalee Field as a ground strafing practice area did not au
thorize such missions while planes were on the ground, but to the contra.r.r 
forbade them. The sole question is whether accused was in fact authorized 
to do what th~ regulation prohibited. ·Such authorit7 had not been given. 
In the opinion o! the Board of Review the record of trial suatains the 
findings of guilt7. 

6. The court erroneously caisidered the stipulated testilao~ of an 
officer who observed the flight o:r accused over Immokalee Field, to the 
e£fect that he considered the maneuvers "extremely dangerous". The 
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conclusions or opinion of the w.1.tness did not constitute competent· evidence. 
However, it does not appear that this evidence was prejudicial to ·the sub
stanti4 rights _o! accused, since there can be no · doubt that the simulated 
attack ~e by accused endange_red the plane on the ground. 

7. The accused i8 27 ,-ears of age. nie records Q! the Ofi'ice of The 
Adjutant General show his service as followss Enlisted service from l4 
October 1941; aviation cadet from 17 August_ 1942; appointed· seccnd lieutenant, 
.Ai'r Colpa Reserve, Arm.,- of the Umted States, and active duty, 29 .April · 
1943. . 

8. The court; WU legally' ca:istituted. No errors injurioua]t affect
ing the sli>stantial rights of the ac~ed 1'ere committed during the trial. 
In the opinion 0£ the Board o! Rettew tb'e recorti is legally sufficient to 
support the .tin~• of gullty and the se~tence and to warrant confirmation 
of the sentence. Dismissal.. is authorized l.fpon comiction of a violation of 
the 96th .Article of War. · 
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1st Ind. 

War Department, J.A.G.o., - To the Secretary of War. 
9 MAY 1944 

1. Herewith transmitted for the action of the President are the record 
of trial an:i the opinion of the Board of Review in the case of Second 
Lieutenant Howard L. Tipton (0-802955), Air Corps. 

2. I concur in the opinion of the Board of .Review that the record of 
trial is legally sufficient to support the findings of guilty and the sen
tence and to warrant confinnation of the sentence. 'Iba accused, a pilot, 
while leading a practice flight over an air field designated as a ground 
strafing practice area, violated an AI"Ifr/ Air Forces regulation by operating 
a military airplane in such· a reckless manner as to endanger friendly air-
craft on the ground. ' 

Attached to the record of trial is a recanmendation of clemency by 
the court, in llhich it is stated that the court •1n accordance with the ex
pressed policy of the Commanding General, Anny Air Forces, sentenced this 
officer to be dismissed the Service" but unanimously requests that the sen
tence be commuted to restrict.ion and forfeiture of pay. The reasons given 
by the court are as foll011rsl an undue period of time elapsed from the date 
of the offense, 17 July 1943, to the date of trial, 2 December 1943; in 
the intervening four and om-half months the accused had been instructing 
students; ccnsiderable supervisory e?Tor existed on the part of senior offi
cers, it had been canmon practice to make strafing attacks on the field 1Vhile 
aircraft were there, as a student accused had been led in such strafing 
attacks, the of!ense was committed on his first flight as an instructor, and 
he repeated those tactics which he had been taught as a student. Also at
tached to the record is a letter from the immediate commanding officer of 
accused recommeniing clemency,_ in which it is stated that the practice of 

• carrying out this type of mission and "buzzing" aircraft on the ground pre
vailed during the t:raining course of accused, and that accused is a very 
capable officer and an excellent pilot. In a first indorsement to the 
letter, the group commander concurs in the recommendation, states that ac
cused has exhibited outstanding qualities as an officer and pilot, and 
recommends "fullest clemency". . 

In his review the Staff Judge Advocate states that the delay frcm 
17 July to 29 October 1943 in preferring charges was apparently due to the 
fact that the connnanding officer of accused had no knowledge of the can
mission of the offense until several mcnths after it had been committed, and 
much difficulty was encruntered in definitely identifying the planes involved. 
He also states that the Third Air Force, by' a letter dated 20 June 1943 
which was given full dissemination throughout the command and was stressed · 
especially to all newly commissioned flying officers, made it clear that it 
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would consider that dismissal is an appropriate punishment for an in
tentional violation ~f ~ regulations. 

. In a memorandum to The Judge Advocate General dated 6 April 
1944, by the Chief of the Air Starr, for the Commanding General, Army Air 
Forces, it is stated: 

nI have considered the evidence in the case of the above
namad officer who was tried, found guilty, and sentenced to 
dismissal by a general court-martial !or violation of flying 
safety regulations. 

•The accused, who was an instructor pilot, admitted that 
his flight made various passes at a plane on the ground and at 
the runway of an Army air field. Such dangerous maneuvers very 
often result in loss of life and the destruction of valuable 
property. The offense is as great, however, even when no lives 
are lost and no properly damaged. The responsibility of an in
structor is particularly great in such matters. 

"I an convinced that the best interests of. the service re
quire the dismissal of the accused in this case. Accordingly, 
I recommend that the sentence as adjudged be confirmed and ordered 
executed." 

I recanmend that the sentence to dismissa;L be confirmed and car
ried into execution• 

.3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President, for his action, and a form of Executive action · 
carrying into et.feet the recommendation made above. 

~~-~ 
Myron c. Cramer, 

Major General,4 Incls. The Judge Advocate General.Incl.. 1-Rec. of trial. 
Incl. 2-Drft. ltr. for sig.

s;w. 
Incl. 3-Farm of Action. 
Incl. 4~emo. to TJAG, 

6 Apr. 1944• 

(Sentence confinned but execution suspended. G.C.~.o. 282, 10 Jun 1944) 
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Army Service Foroea 

In the Of:fioe of 'lhe Judge Advocate 
Washington, D.c. 
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SPJGK 
Cll 246895 22 JAN 1944 

UNITED STATES ) ARMY AIR .FORC~ 
) ~TERN FLYING TRAINING COMMAND 

v. ) 
) Trial by G.C.M., oonvened 

·seoond Lieutenant LEROY F. ) a.t Deming A:rrrr:, Air Field, 
SIMPSON (0-751849 ), Air ) Deming, New Mexico, 9 Deoember 
Corpa. ) 1943. Diamissal and total 

) . forfeiturea. 

______________________.._______ 

OPINION of the BOARD.OF:~IEW 
LYON, HILL and ANDREWS, Judge Advooatea. 

1. '.lbe reoord of tri&l in the case of the officer named above has 
been examined by the Boe.rd of Review and the Board submits this, i ta 
opinion, to The Judge Advocate General. 

2. The a.oouaed was tried upon the following Charges and Specifica
tions a 

CHARGE• Violation of the 96th Artiole of War. 

Specification h In that Second Lieutenant; Leroy F. Simpson, 
Air Corps, did at Anrr:, Air Forces Bombardier Sohool, Deming 
Arrrf¥ Air Field, Deming, New Mexico, on or about 17 November. 
1943, wrong.fully take aild use, without consent of the owner, 
a certain automobile, to-wit a. 1937 Pontiao Convertible 
Coupe, Iowa License No. 85-8216, of a value greater than 
Fifty Dollars ($50.00), the proper-cy of Second Lieutenant 
Charles R. Kiles. · 

Specification 21 In that Second Lieutenant Leroy F. Simpson, 
Air Corps, was, a.t Army Air Forces Bombardier School, Deming 
Army Air lleld, Deming, New Mexico, on or about 17 NoTember 
1943, drunk in station• 

.ADDirIONAL CHARGEa Violation of the 96th Article of War. 

Speoifioa.tiona In that Seoond Lieutenant Leroy F. Simpson, 
Air Corps, waa a.t El Pa.so, Texas, on or about 13 October 
1943, in a publio pb.oe, to wit, White Way Tourist Court. 
5906 Alameda Street, El Pa.so.. Texas, drunk and disorderly 
while in uniform. · · 
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He pleaded guilty to all Specifications a.nd Charges, but at the conclusion 
of the prosecution's evidence was permitted by the oourt to ohange hia 
plea to Speoifioation 1 of the original Charge to not guilty. He waa 
found guilty of all Charges and Speoifioa.tions. No evidence ot previous 
convictions was introduced. He waa sentenced to be dismissed the eervioe 
\\.Ild to fQJ"feit all pay and allCJW'anoes due or to become due. The revie,r
ing authority approved the sentence and forwarded the record of tri~l 
tor action under Article of War 48. 

3. Summary of the evidence. 

a. Specifications 1 and 2 of the Charge. 

At approximately 5 o'olock in the afternoon of 17 lJovember 1943, 
Second Lieutenant Charles R. Miles, Air Corps, 321st Bombardier Training 
Group, Headquarters and Headquarters Squadron, Deming Army Air Field, 
parked his automobile on the eaat side of the officers' quarters at 
Deming Army Air Field, leaving the keys in the oar. The car was a 1937 
Pontiac convertible coupe, in good running order, e.nd carrying Iowa 
license plates 85-8216. Lieutenant Miles had paid $475 for the oar, 
had awned it approximately three years, and he estimated its present 
value at $350. At approximately 6 o'clock ,the nsxt morning Lieutenant 
Miles obaerved that the oar was gom. He did not see it again until 
about two o'clock of that afternoon. The oar was then in the guard• 

'houae area, and the transmission and the gears had been •tripped. :S. 
bad left in the oar a flying aui t, and, in the compartment of the· oar, 
his flashlight. When the oar wu reooTered, the f'laahlight was missing. 
Lieutenant 14ilea gave no one permission to move or drive the oar, aJld 
did not loan the fla.ahlight to a.nyone. He identified as his the tluh
light whioh was later introduced in evidence a.a Proseoution'a Exhibit 
III (R.6-9.14,19). 

• 
Private F.ciward P. Norris. 909th Guard Squadron, Deming~ Air Field. 

was on guard duty on the night ot 1 7 November, on Po• t Number 6. fhi• waa 
at the "end or the ramp", presumably in front of the plam hangars. .lt 
about 0400 in the morning he· heard a oar motor racin... at the "end of the. . ~ 
field • so he started to walk to the lower end of the ramp (R.10,11). 
Before he arrived there the motor "hushed". and he rea.lhed that it was 
a little off hia post. ·He then walked on.around to the lower end of the 
ramp and headed on to the upper end. J.. few planes were out on the ruDJ1ay, 
and he heard someone talking. He went from plane to plane am tin.ally 
aa.w someone, whom he challenged by saying, itwho is there?" {R.11). 

Witness stated that he waa "at least 300 yarda" from· the perlion he· 
ohallenged - "a lit'tle better than half way at the other end of the rall1p 
behind a plane wheel". The challenged person replied in a loud voice, 

I I 
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MThe oomina.nder~f the field• (R.11,16). Witness then advan~ed within 
speaking distaI1Ce and observed that it wa.a not •colonel Murp}v" (R.11, 
12). Although .Norris sta.ted that he did not le&;rn who the oha.llenged ' 
person wa.a, and wu unable in court to identify aoouaed. it was sub
sequently established in the trial that aooused was the man he f'ouni on 
t1", ramp (R.17.29). . 

Norris sta.ted that a.ooused spoke first, saying, •you want 1tf¥ name! 
Wha.t is this all a.bout? Do you want to talk with me some?". Witness 
replied. •yes, sir. 'l'his is a. restrioted area. and you shouldn't be 
out. here at this time of the morning unless you haw sufficient business" 
(R.12 ). Aooused said, "Well, I am from the South, aren't you from the 
Southt• and Norris 1U1SWered, •Yea, air". Aocuaed a.sked,· itwhat pa.rt?•, 
to 'Which witness replied, "Alabama•. Aooused then said, '.'We a.re friends", 
and wa.nted to shake hands with Norris, but Norris did not allow him to 
get close enough to do ao, whereupon a.oouaed sa.id, •r am supposed to 
have a woman a.round and be screwing, but now she got aa.y from me aome
hOW'". He then asked witness, "Do you knmr how far it is to the bridge 'l 
• • • Call the M.P. 's a.nd get them to come over and get me a.nd take me 
to town". Witness replied, "I can't call the M.P. 1 s but I e.m going to 
call the Corporal of the Guard. • • • you will have to stay here until 
the Corporal of the Guard gets here" (R.12).

. ,, . . . 

, Norris s ta.tad that accused attempted to gi w him a flashlight (which 
witness identified as Prosecution's Exhibit III, R.14), saying, •Here is 
1tf¥ flasklight. You oan have it. It is burnt out, it won't shine" (R.13). 
Witness tried the flashlight, found that it would light, and returmd 
it to accused (R.14). Then "a sergeant" opened a door of a little tool 
house just across the runway, and witness stated that accused wanted to 
go over there. Witness again told him that he would have to rematn until 
the arrival of the Corporal of the Guard, but accused "went over anyway", 
and talked to the sergeant (R.12,13). l'ihen the acting Corporal of the 
Guard, Private James W. Lewis, arrived, Norris turned accused over to 
him, but was not present when accused told IH.rls his name. Norris stated 
that accused's breath smelled of liquor, and that he had mud and dust 
all over his cap, coat, trousers and shoes. lJs "looked like he had been 
wallering 

I 
in the hog waller". Witness was of the opinion th.at accused 

was drunk (R.10-15). 

Private James W. Lewis, 909th Guard Squadron, Deming Army Air Field, 
stated that he was acting Corporal of the Guard on the night of 17 
November, that he posted Private Norris on Po.st Number 6 at 0300 in the 
morning, that he next ·saw Norris "across from Post 6", and that Norris 
then had accused with him (R.16);_ Witness asked accused what was his 
business out on the ramp at that time in the morning. Aoouaed did not 
answer Lewis immediately, but.pulled out his money and identification 
card, showing them to witness (R.17). 

- 3 -
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Lewis said that he did not aea.rch acouaed, because the latter was 
an officer, and that he aaw no flashlight at that time. He told ~ocused 
that he would have to take him to the guardhouae and call the officer 
of the da.y. They went together to the guardhouse in the front seat 
of a reconnaissance oar. When they reached the guardhouse and got out 
of the oar, Lewis found on the front s~at a. flashlight which he identified 
as Prosecution's Exhibit III. He had not noticed it before. Witneu 
had been driving the car since 10 o'clock that evening s.nd had carried 
in it 5 men at the posting of each of the two reliefs, but he and aoouaed 
were the only perao.na in it on the wa.y from the ramp to the gua.rdhouae 
(R.18-21). 

Witneas testified that accused •a conversation wa.s confused, that 
he.smelled "alcoholic beverages" on accused's breath, and that "he 
we.an•t wa.l.king straight. • • •Hit wasn't falling over or anything, but 
he wa.a walking wa.bbly". In witneH' opinion, a.ccuaed was drunk (R.16-21). 

Private Manuel Galvin., 909th Guard Squadron., and Priva.te Lewis 
both testified that upon search for Lieutenant Miles• oar, they found 
it about 2 o'clock in the afternoon at the ea.st end of the field., west 
of Post Number 6, "right by the hangars". They started the motor, but 
the oar would not move, and they eventually towed it with a "jeep" to 
the guardhouse area. (R.21-27). 

b. Additional Charge. 

The prosecution introduced in evidence depositions of Mrs. Mary M. 
Jennings and Mrs~ W. V. Hill, both of El Pa.so, Texas, as Exhibits I and 
II, respectively (R.5,6). Both lived with their husbands and small 
children in ca.bins at the White Way Tourist Court in El Paso. The court 
was a group of sixteen cabins surrounding a filling station and the court 
office, and fronting on Alameda. Avenue. Accused was seen peering in the 
window of the office of the court by Mrs. Hill, and later someone in
formed Mrs. Jennings that he had broken the lock on the door of her cabin 
and entered .the apartment. She sought him out.,· politely asked him why 
he had done so, and requested him to fix it. Accused "cursed" her, saying, 
"What difference does it make to you wha.t cabin I break into?", am "It 
don't make a God d8Illll to you what ca.bin I was in". Hi, also told her/that 
she "was not a.n American citizen and had no right to tell h~ what to 
do". Mrs. Hill and her six-year old daughter walked up, and accused said 
to her and Mrs. •Jenninr;s, "You a.re both damned whores and you make your 
living off drunk soldiers like me". & told them that he "was a Lieutenant 
in the .A:rmy and had plenty of money to back him up in wlv.t he did", and 
that "nothing can be done to me". To Mrs. Hill's statement that he had 
been peeping in a windOIPI a few minutes previously, accused replied, "No., 
you God d&llllled whore, I wasn't peeping in a.ey window" (Pros. Exs. I, II). 

- 4 -

http:Priva.te
http:perao.na


(205) 

A.ooused called Mrs. Jennings' baby a "little bastard• and Mrs. 
Hill's daughter a. "bastard•. He then orosaed the atreet and attempted 
to boa.rd a atreet oar for town, but it failed to stop, and he wa.a brought 
back to the filling station by .Xr. Valenzuela, the operator of the court. 
In the presence of a. orCJlll'd of twenty or twenty-five persons who had 
gathered, accused said to Mrs. Hill, •1 haven't bothe.red you nor your 
damned daughter, the bastard•, and eaid to an unoftending oivilian by
sta.nder, •you a.re not an America.n citizen, and if it were not tor m:, 
uniform I would slap hell out of you•. To thre, El Paso policemen who 
had been called, accused ea.id, •yoU: are a bunch of 4F bastards; you a.re 
a.11 Juareaes•. I.Ater in the evening, in a. cell a.t the El Paso police 
station, accuaed was yelling far •somebody to call the Commanding Off'icer 
a.t Deming and get him .out of ja.11!, and telling the police and Mrs. Hill 
and Mrs. Jennings tha.t they ~d better let him out•. I>uring a.11 this 
time he was in the uniform ot a Second Ueutenant in the Army (Proa. Eu. 
I, II). 

Although Mrs. Jennings waa "u?lable• to sq whether a.ccuaed wu drtm.k 
or sober, Mrs. Hill stated that ~hen he oroased the street he 11U staggering 
and in his oonwrsation he could .not talk straight•. In her opinion ac
cused "was drunlcJ wry drunk" (Pros. Exa. I,II). 

Evidence tor the defense. 

Accused's rights were explained to him in ,court by the l&1r member, 
and he stated that he wished to make a sworn statement (R.28). He tes
tified concerning the li.l.leged offenses in their chronological order, 
rather than the order in which they were charged. He stated that he had 
had trouble with his wife, to whom he had been married for about a yea.r 
and a half, because of her "drinking and running around", and that a.bout 
the loth of Ootober he had sent her ho:me (R.29,30,31)•.About two and a. 
half weeks later he learned that she had not arrived at their home; at the 
ti.ms of the trial he did not know her whereabouts (R.30,35). 

He testified that, "after I sent her home• I wa.s pretty discouraged 
and down-hearted, so I went to El Paso and I went to Jua.rez and I started 
drinking down there. I don't re:member leaving Juares a.nd at that tourilt 
court, I must have still th?ught I was in Juarez ·at the time. I don't 
remember calling those women all those names but I won't s~ I didn't do 
it because I was under the influence of whiskey ~ I don't remember tor 

· sure whether I did or not• {R.29 ). 

Testifying as to the offenses alleged in Specification., 1 and 2 
of the original Charge, accused stated that he had been drinking beer 
in the (officers') club about 9 o'clock tha.t evening, and that be then 
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went "to town.. and started drinking there (R.29). He testified that, 
"I don't· remember coming baok to the post at all and I don't remember· 
taking Lieutenant :Miles~ oar. The first thing I remember was when the 
guard hollered at me out on the ramp, but that is very ha.zy in Jir¥ 
memory. I remember him calling the Corporal of the. Guard, and be took 
me to the guardhouse and the O.D. brought me ba.ok to the .barracks and 
.I went to bed" (R.29). 

Aooused stated that he had been in the Anny for t,ro and one-half' 
years, having spent 14 months ~ an enlisted man a.nd 11 months a.a an 
aviation oa.det. He had never been in trQuble before, either as a. 
civilian or as a. soldier (R.29,30). He said that his wife did not drink ,., '· 
before their marriage, and that after a year of marriage they both began 
to drink. · Aooused had been dri.Dking heavily during the previous month 
and a half, but stated that he had never before been so drunk tha.t he 
did not know what he wu doing (R.31,32). He said that he did not 

· remember telling Norris that he wu commanding officer of the field, 
and thought that he. might have said that he wu a. "member of the Field" 
(R. 32). Be did not remember being in an automobile on the field, and . 
did not remember having IJ.eutenant Miles' .flashlight (R.~2). 

4. Accused pleaded guilty to Specification 2 of the original Charge 
and to the Additional Charge, and there is ample evidence in the record 
to support the .findings upon these offenses. Reoapi tulation of the evidence 
pertaining to the offense of wrongful use of the a.utomobile (Speoifioa.tion 
1, Original Cha.rge) shows clearly that ·Lieutenant Miles parked his oar 
next to his quarters late in the afternoon ot 1'7 November, and did not 
use it a.gain during the.evening. He lef't in it his keys, and in the 
compartment his flashlight. He did not authorize anyone to use the oar nor 
give anyone the .flashlight! 

It is also undisputed th.at Private Norris, while on guard duty a.t 
a.bout 4 .o'clock the next morning. heard. a. oar motor being ra.oed some
where nelU' Post Number 6, on· the ra.mp near the hangars, and tha.t as he 
approached the location of the noise, the motor •hushed". N:,rris tound 
accused mar that spot, with the same nuhlight :which Lieutenant Mi.lea 
had left in his oa.r, and the car wa.s found near there the next afternoon. 
rihen all these· faota are considered, the evidence of aooUsed • s guilt, 
though c1roumstantial, is compelling. It is reasonable and logical to 
inftJr tha.t aooused dron the ce.r 'there. 

. 5. War Department records show that accused 1a 25-4/12 years of age. 
He wa.s inducted in June 1941, and eened a.a a.n enlisted man until 1 
September 1942. ~ was e.n aviation cadet from 7 September 1942 until 
31 July 1943, when he wu commissioned a. Second Lieutina.nt, Air Corps,
Army of the United Sta.tea. 

- 6 -
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6. The oourt wa.a legally constituted and had jurisdiction of 
the person and subject ma.tter. No errors injuriously affecting the 
substantial rights of the aocused were oommitted during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty and the sentenoe. Dia
missal is authorized under Article of We.r 96. 

___7=z___~c--,-~...-~-~-1....., Judge Advocate. 

(On Leave) , Judge Advooate. 

@Tc+k ~. /20 d-,,g1p Judge Advocate • 

.. 
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1st Ind. 

- To the Seoreta.ry of War.Wa.r Department. ,l~A.G.O. • 

1. Herewith transmitted for the aotion of the President are the 
reoord of trial and the opinion of the Boe.rd of Review in the oase of 
Seoond Lieutenant Leroy F. Simpson (0-751849). Air Corps. 

2. I· ooncur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to w-arrant confirmation of the sentenoe. I recommend that the sentence 
be confirmed but that the forfeitures be rend.tted and that as thus 
modified the sentenoe be oa.rried into execution. 

3. Inclosed are a draft of a letter .f'or your signature transmitting 
the reoord to the President for his action and a form of Executive action 
designed to carry into effe_ot the recommendation ~reinabove made, should 
suoh action meet with approval. , · · 

~~.~ 
Myron c. Cramer. 

Major General, 
3 Inola. The Judge Advocate General. 

Inol.1-Reoord of trial.· 
Incl.2-Draf't of ltr. for 
sig. Sec. of War. 

Inol.3-Form of Ex. action. 

(Sentence confirmed but forfeitures rein! t,ted. G. C.. M.O. 127, 11 Mar 1944) 

- 8 -

http:Seoreta.ry


WAR IEPAR'MNT 
•ArtrtY' Service Forces 

In the Office of The Judge Advocate-General 
Washington, D.C. 

(209). 

SPJGQ 
CM 2469()S '12 JAN \944 

UNITED S'TATES ) 
) 

ARMY GROUND FCRCF.S 
REPIJ.CEMENT DEPOT NO. 2 

v. ) 
) Trial by o.c.~., convened 

Second Lieutenant. STANIEY ) at Fort Ord, California, 21 
C. BOHLIN (0-1314992), In- ) December 1943. Dismissal 
fantry. ) and tot.al for!eitures. 

OPINION of the BOARD CF REVIEW 
ROUNIS, HEPBURN and FREDERICK,Judge Advocates. 

~-----------------
1. The record of trial in the case of the officer above named has been 

examined by the Board of Review and the Board submits this, its opinion, to 
The Judge Advocate Ga1eral• 

• 
2. The accused was tried upon the follow.1.ng Charges and Specifications: 

CHARGE Ia Violation of the 96th Article of War. 

Specificationa In that 2nd Lt. Stanley Carl Bohlin on 7 September 
1943 borrowed the sum of Three Hundred Dollars ($JOO.CO) from 
Cpl. Joseph J. La.Place~ Company nA•, 262nd Infantry, Camp 
Joseph T. Robinson, Ar.kansas, an enlisted man. 

CHARGE II: Violation of the 95th Article of War. 

Specification: . In that 2nd Lt. Stanley Carl Bohlin, an officer,. 
being indebted to Corporal Joseph J. La.Place, Company •A•, 
262nd Infantry, Camp Joseph T. Robinson, Arkansas, an en
listed man, in the sum of Three Hundred Dollars ($300.00) 
due on or about 14 Septanber 1943, dishonorably failed and 
neglected to pay said debt. 

He pleaded guilty to Charge I and its Specification and not guilty to Charge 
II. and its Specification. He was found guilty of all the Charges and Speci
fications. No evidence of any pre"fious convictions was introduced. He was 
sent.eoced to be dismissed the service and to forfeit all pay and allowances 
due or to become due. Tl1e reviewing authority approved the sentence and for
warded the record of trial for action under Article of War 48. 
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. 3. The competent evidence o! the prosecution shows tha.t on 7 
September 1943 accused, a second lieutenant in the A.rnry of the United 
States stationed at Camp Robinson, Arkansas, borrowed f'rom Corporal . 
Joseph J. La.Place, an enlisted man in the as.me m111tary organization as 
~ accused, the sum of $300 f'or the purpose of purchasing. an autcmobile 
and with the understanding that the money was on its way to the accused 
f'rom his home and the accused would repay the borrowed money within five 
or six days (deposition of Corporal J. J. LaPlace, :Exhibit 1, R. 7). The 
money was not repaid within the time specified and had not been paid to 
the day of' this trial. The accused was transf'eITed from camp Robinson to 
a Port of Embarkation and Corporal La.Place asked for payment prior to 
his. departure. The accused promised to send the money to him after he 
reached the Port of Embarltation. 'l'l}is he failed to do (Pros. Elt. 1). 

On 23 November 1943 the accused v~lbntarily made a written statement 
(Pros. Ex.,. 2) in which he admitted t,o First Lieutenant Robert L. Henning, 
Adjutant of the Officers School, aftar being properly warned, that he 
borrowed $300 from Corporal Joseph J. La.Place and told him.that he would 
pay him back w-1thin a week. He used $200 of this money to purchase an 
automobile. · The remainder was used· for his wife and child. He was 
unable to repay the money at the time specified and told Corporai.La.Place 
that he would pay him back as soon as he could. H~ also admitted that 
when he was transferred he told Corporal La.Place that he would pay him 
back as soon as he arrived at his new station. •To this date I have made 
no attempt to pay Cpl. La.Place.• 

4. The accused having been advised·as to his rights regarding 
testifying on his own behalf elected to testify. He stated that he 
borrowed the ~300 from Corporal La.Place for the purpose of buying an 
automobila for the _sum of $200 and of using the other $100 for.his 
wife and child who had been ill. (R. 10). · He had been unabl~ to repay 
the money because of expenses in moving his family from place to place and 
the illness of his 15 inonth-old child (R. 11). He intended to repay 
Corporal La.Place as soon as he could·get the money. On 25 November 1943 
accused arranged for an-allotment of $50 of his pay, per month, to 
start .the first of January payable to Corporal La.Place. He claimed that 
he did not know, or realize, that it was improper to borrow money from 
·an enlisted man, nor did he know that an allotment may not be properly 
made on an officer's pay f'or the purpose of paying a debt (R. 13, 19). 

~The c~ that he purchased with _the borrowed money was a 1936 model 
Lincoln Zephyr. It was still at Camp Robinson. He was unable to drive 
it away because of need of motor repairs and tires (R. 13). He promised 
to repay Corporal La.Place within five or six days after he had borrowed 
the money because he expected to receive the·money from his mother and 
father who -lived in Seattle, Washington, but when he asked them f'or the 
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money they were unable to supply it (R. 16). He admitted that at the end 
of September he received $250 pay and for the month of October he received 
$1J.5 but made no effort to us8 any of this for the purpose of repaying 
Corporal La.Place (R. 17). 

5. With reference to Charge I and its Specification, the accused 
not only pleaded guilty to the canmission of the offense alleged therein, 
but also admitted on th3 witness stand that he did, as charged, borrow 
the sum of $300 from Corporal Joseph J. La.Place., an enlisted man, at 
the time and place specified. It was shown by the evidence that the 
accused and the corporal were members of the same military" organization, 
namely Company •A•., 262nd Infantry•. 

The mere act of an officer borrowing mone7 trom an enlisted man is 
an offense ·under Article of War 96i· CM 122920 (1918); 130989 (1919); 
Dig. Op. JAG, 1912-1940, sec. 543 (5). 

The Specification of Charge II alleges that the accused dishonorably 
failed and heglected to repey the money borrowed from Corporal La.Place in 
violation of Article of War 95. The mere failure of an officer to keep 
his promise to pay a debt is no-t a dishonorable act in violation of Article · 
of War 95 unless the promise to pay is made nth a false or deceitful 
purpose., or unless the failure to pay is characterized by a fraudulent 
design to evade payment& CM 22(.f/f:IJ (1942). 

The evidence shows that the accused was in financial difficulties 
in his efforts to support his wife and child and borrowed from the · 
enlisted man for the purpose of paying some of his living expenses and to 
purchase· an automobile. .He assured the enlisted man at the time that 
he would pay him within five or six days as the money was being forwarded· 
to him by his parents. The court was justified in concluding from his 
subsequent action in ignoring not only his promise to pay within the 
time specified but also subsequent promises., in spite o.f' having received, 
in the interim, his monthly p~ for several months., that his original 
promise to repay was made with a false or deceitful purpose. His 
subsequent conduct as outlined above was also suff'icient to support the 
conclusion that he dishonorably evaded payment. It is the opinion 
of the Board of Review., therefore., that the evidence o.f' record is 
legally sufficient to support the findings of guilty of Charge II and 
its Specificatiai. · · 

6; The record shows the accused to be 22 years or age. He attended 
high school for 31 years in Seattle, Washington. He worked as a mechanic, 
as a carpenter's apprentice, and had two years experience as a landscape 
architect. He was inducted into the service 9 September 1942 and sub
sequently-attended ocs, Fort Benning., Georgia., from which he graduated 
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10 March 194.3 and on the same date was commissioned second lieutenant 
and assigned to Camp Wheeler. Three w~eks later he was assigned to 
the 66th Infantry Division at Camp Blanding, Florida. Af'ter arriving 
at AGF Replacement Depot No. 2, Fort Ord, California, the accused r~ 
quested that he be •reclassified• into another branch of the serrlce. 

7. The court was legally constituted. No errors injuriously 
af'f'ecting the substantial. rights of the accused were committed during 
the trial. In the opinion of the Board of' Review the record of' trial 
is legally suff'icient to support the findings and the sentence and to 
warrant confirmation of th~ sentence. Dismissal is authorized upon 
conrlction or violation of Article of War 96 and is mandatC>ey' upon 
conviction of violation of' .Article o! War 95. 

Judge Advocate 

Judge Advocate 
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1st Ind. 

war Department, J .A.G.O. - To the Secretary o:t war. 
5 ·· f EB 1944 -

l. Herewith transmitted :tor the action o! the President are the
record o! trial and the opinion o:t the Board of Review 1n the case of 
Second Lieutenant Stanley c. Bohlin (0-1314992), Infantry. 

2. . I concur 1n the opinion of tL.e Board ot Review that the record 
of trial is leg~ sutticient to support the f1nd1ngs and sentence and 
to warrant confirmation thereof. I recommend that the sentence be c01r
tirmed but that the torteitures be remitted and that the sentence as 
thus modified be carried into execution. 

3. Inclosed are a draft ot a letter for your signature trans
mitting the record to the President for his action and a form ot 
Eucutive action designed to_carr, into ettect the reoommend&tion 
hereinabove made, shoulcl such action meet with approval. 

~ Q..~-- ' .... 

Myron c•. Cramer,. 
Major General, 

The Judge Advocate General.· 
3 Incls. 

l - Record of trial. 
2 - ntt. ltr. for sig. s/w:
3 - Form o! action 

(Sentence confinned but forfeitures remitted. O.C.Y.O. 96, 10 Mar 1944) 





WAR DEPARTMENT 
KrU1¥ Service Forces 

In the O!fice of The Judge Advocate General 
(215)Washington, D. C. 

SPJGH 
CM 2469.28 2 9 JAN J944 

UNITED STATES ) MOBILE ilR SERVICE COMMAJ.'U) 
) 

v. ) Trial by G.c.v., convened at 
) Municipal Airport, .Memphis; 

Second Lieutenant WILLIAM ) Tennessee, 20 December 1943. 
R. MONTGOMERY., JR. (0-670410)., ) . Dismissal and total .f'orfeit
Air Corps. ) ures. 

OPINION ot tba BOARD OF REVIElV 
DRIVER, O'CONNOR and LO'l'TERHOS, Judge .A.dvoeatea 

l. The Board ot Review·has examined the record of trial in the 
case o! the officer named above and submits this, ita opinion, to.The 
Judge Advocate General. 

2. The accused was tried upon the following Qlarges and Speci
.tieatioo.sa 

CHARGE Ia Violation o.t. the 61st Article ot War. . . 

' Specification la In that Second Lieutenant William R. 
· Jlontgmeey., 26th Ferrying Squadron., ltuDicipal Air

port., Kemphis., Tennessee., did, without proper leave, 
absent himaelt !rom his station at Jlunicipal Airport, 
Memphis, Tennessee frca about 23 November 1943 to 
about 27 November 1943. · 

Specification 21 (Finding o.t guilty disapproved). 

CHARGE IIa Violation o.t the 96th Article o! war •• 

Spec1.1'1eationa In that Second Lieutenant W1lliam R. Mont-
gomery', 26th Ferrying Squadron, Municipal .lirport., 
Memphis, Tennessee-, having received a lnfu.1 order 
from Firn Lieutenant Lamar w. Anderson. to report to 
said First Lieutenant Lamar w. Anderson at 0800 hours 
on 29 Nonmber 1943, the said First Lieutenant Lamar 
11'. Anderson being in the execution o.t his office, did, 
at )(unicipal Airport, :Memphis, Tennessee on 29 NOT
ember 1943 nongf'ul.ly fail to obey the same.' \ 
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He pleaded guilty to Specification 1, Charge I and to Charge I; and not 
guilty to Specification 21 Charge I, to the Specification, Charge II and to 
Charge II. He was found guilty- of·all Specifications and Charges. Evidence 
of one previous conviction by general court-martial o! absence without 
leav~ for about five days, in violation of .Article of war 61, was introduced. 
He was sentenced to be dismissed the service, to forfeit all pay and allow
ances due and to become due and to be confined at hard labor for six months. 
The reviewing authority disapproved the !ind1iig of guilty of Speoif'ication 
21 Charge I, approved only so much of the sentence u provides !or dis
missal. and total forfeitures, and forwarded the record of trial for actica 
under the 48th .Article of war. 

J. The etldenca £or the' prcsecutipna Extra.ct. copy (Ex. A) of the 
morning report of the 26th Ferrying Squadron, Jt.micipal. Airport, Memphis, 
Tennessee, shwed accused !rc-ri! duty to absdt 11ithout leave 23 November 
1943. Extrac~ copy (Ex. B) o! the morrµ.ng report o! the same organization 
showed accused !rom absent 'Without leave• to duty Z7 Nove.w.ber 194.3 (R. 12). 

First Lieutenant Lamar w. .Anderson, .A.djutant of the 26th Ferrying 
Squadron, t~sti!ied that he had charge 'of &d.ministrative work in the 
squadra1 and had been instructed by Cliptain Edward s. Bovee, the acting 
commanding ofticer of the squadron, to ha.nd.le all ma.tters pertaining to 
absences without lsave. · Accused, who had been ca.rried_on their records 
as absent. rltho11.t lea.ve1 reportsd to •Operations• Saturday- afternoon, Z7 
November 194.3 aud wa3 referred to Lieutenant Anderson. He had a talk 
rlth accuaed a."'!d told him, •Lieutenant, you. a.re to report in this' of!ice 
to mi, at 8 c 1clock on Monda;r monling<". lfe •definitely9 told accused •8 
o'clock: on tb.a morning of the 29th•. Lieutenant .Anderson wa.s in his office 
at the appointe,i hoUl" but accused did not ·report. .A.ccused did not appear 
in his cf.tic• at any t;ima on 29 November or JO Novfilinber (R. 6-ll). 

4. Fer ilie deiensea Captain Edward s.. Bcvea testi!ied that he was 
Operations C!fice.r cf the.26th Ferrying Squadron w er a.bout Z7 November 
1943. He ir•iEJ Ellsc:> acting cO"":~din.g officer in the absence o! the 
comm.andfr:g c,ffic~r ~.id ct tr., encutive officer of the squadron. He had 
not. raoeivd £:cy- written instructions to this effect from higher author-
1t,-. He 'US tha ra."licing pilot of!'ics:r prasant for duty to the best of his 
k:nolrle"1ie (.a. l.4-lB). . . \ 

J,ccused. te:stified that. h.a called tb.a c-qua.dron 'I~sdq' lllO:rning, 23 
Novellbet, and told th.em he would be late. He ha.d some .friends.in tom the 
night be!oM !l!ld had been out l...te. He csn::e out L,tending to repcrt tor 
ll o•clock roll call but fell asleep in the bachelor officers•. quarters 
and did not awaken unt~ late afternoon. •That was on Tuasda.7. Then I 
reported. ~out 1500 on Satur'd9.y afternoon". He re.ported to Lieutenant 
J.nderson, Us superior o!ticsr, who told him he was under arrest end not to 
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leave the post, that •he would have my order of arrest written out• and 
for accused to report back to him. •I don't remember the exact time•. 
The following day, Sunday, he called the squadron, talked to an officer 
in •Operations•, he believed it was •Lieutenant Ware•, told him he was 
at the Officers' Club and where he could be located.· In response to his 
inquiey Lieutenant Ware told accused he was not nnted tor anytl'.lug. Ac
cused did not leave the post on Stmda.)" or Jlondq but did not repc:t back 
to the squadron until Tuesday' morning (R. 23-26). 

5. The endence shows and the pleu ot guilt,- admit that accused 
was absent ?.itbout leave i'rOlll 2.3 November 194.3 to 27 November 1943. 

I 

. .A.s to the Speci.tication, Charge II, the evidence shows that on the 
termination o! his absence without lean accused reported to First Lie1r 
tenant Lamar w. Anderson, the Adjutant o! the 26th F•l'l"Ylli Squadron, , 
who had been designated b,- the acting -cOllllWlding o!ticer o! the squadron 
to handle cases involrtng absence without leave. Lieutenant .lnd.eraan. 
intormed accused that he was under ·arrest, warned hill not to lean the 
post, and 'Clirected him to report back to Lieutenant .Anderson a his 
office at 8 o'clock, Monday' morning, 29 November 1943. Accused did no\ 
report to the adjutant at the appointed ti:M. 

Accused admitted in his testim~ that he was ordered u.r IJ.eutenant 
Anderson to report back to hill but stated he· did not remember arrr speci.tic 
time. He testified that he called the squadron SUlldat morning, 28 Novem
ber, frODl the Officers• Club and intormed an otticer in •Operations• 1'here 
he could be located. Accused stated that he inquired 1t'hethar he was· "Anted 

• tor anytbi.ngt' and received a negative answer. He did not leave the post 
either Swiday or ?ilondq but did not report back M> l.he squadron until Tues
day morning. 

In the opinion ot the Board o! Review the erldence shows that ac
cused. 11rongtully tailecl to obey an order given him b7 Lieutenant Anderson, 
the squadron ad.jut.ant, to report to him at a speei.tied time. Lieutenant 
Anderson was the auperior ottieer ot accued and gava the order in the · 
execution o! hi• of'!iea inasmuch as he acted \mder the authorit,- ot hi• 
superior, the acting conmanding officer ct the squadron t.o 11hich accused 
belonged. The tailuro ot accused. to obq the order giTen hill constituted, 
under the cirCUJUt.ances prO"l8ll, _a neglect to~ prejudice ot good order 
and military disoiplin•, 1a 'Violation o! the 96th ArUcl• ot war. 

,. The accused. is 21· ;rears ot age. The records ot the O!.tice ot The 
Adjutant General show his service as tollons Enliated service froa 20 
March l942J J.viatiCA Cada~ !rom 13 liq" 1942; appcillted second lieutenant 
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Oi'ficers' Reserve Corps, Arrq o! the United States, and active duty 
l4 Januar;r 194.3. 

' 7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of" the accused were committed dlU'ing the trial. 
The Board. of" ReTiew is of the opinion that the record of trial is legally 
sufficient to support the approved findings o! guilty .and the sentence 
and to warrant confirmation o! the sentence•. Dismissal is authorized 
upon conviction o! a violation of the 61st or the 96th Articie of War. 

-~..__...,..· ·.....----------~--~~--'---' Judge Advocate 

',) ,i~-1;/) 
_{_·._r1_-{u,,,_._i1..-._r_(__:_. ••.• _.,_c_Vi_ __ __~, Judge Advocate ___ ... ,,_.1 -r_-.,. 

_""':'M"-·~---·-·_'"""":"' Judge Advocate ________,,, 
- ~- .. 
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1st Ind. 

War Department, J.A.G.O., - To the Secretary of War. 

S FEB 1944 
1. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant William R. Hontgomery,, Jr. (~70410), Air Corps. 

2. I concur in t.he opinion of the Board of Review that the record 
of trial is legally sU:ficient to support the approved findings of guilty' 
and the sentence and to warrant confirmation of the sentence. The accused 
was absent without leave from his station for about four days and failed 
to obey a lawful· command of his superior officer. He has one prior con
viction by general court-111S.rtial of being absent without leave for about_ 
5 da;ys in October 1943 for which he was sentenced to forfeit $50 of his -pay 
for me month and to be restricted to the limits of his post for two weeks. 
The report of investigation states that the character of the service of the 
accused prior to the offenses charged was "unsatisfactory". I recommend 
that the sentence to dismissal and total forfeitures be confirmed but that 
the forfeitures adjudged be remitted and that the sentence as thus modi
fied be carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the president for his action., and a form of Executive. action 
carrying into effect the recommendation made above. 

~~-~q 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl.1-Racord of trial. 
Incl.2-Dft. ltr. for sig.

s/w.
Incl.J-Fonn of action. 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 114,_10 Mar 1944) 
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WAR DEPARTYENr 
Anq Service Forces 

In the Office or The Judge Advocate General 
Washington,D.C. 

(221} 

SPJGK 
9 MAR 1944CM 246929 

UNITED STA.TES 
~ ~ 

v. ) Trial by o.c.M., convened at 
) APO 846, c/o Postmaster, New 

Second Lieutenant RICHARD York, New York, 2S-26 Novem
J. DEDHAM (0-1080530), ~. ber 1943. Dismissal. 
·coast Artillery Corps. ) 

OPINION .r the BOA.RD CF REVIE\V 
LYON, HILL and ANDREWS, Judge Advocates. 

1. The record o:t trial in the case of the officer named above has 
been examined by the Board of Re-yiew and the Board submits this, ite 
opinien, to The Judge Advocate General. 

2. Accused was tried upon.the following Charges and Specifications: 

CHARGE Ia Violation or the 85th_ Article or war. 

Specificationa In that Second Lieutenant ·Richard J. Dedham, .)6th 
Coast Artillery, was, at or near ~O 851, c/o postmaster, 
N.Y., N.Y., on or about 4 October_ 1943, drunk "While on duty, 
namely, while detailed to make an investigation o! an insu
lar police report and to witness payment or damages occasioned 
by a soldier or his cOl1111lB.nd, a duty which also entailed the 

, dispatch or three enlisted men wik._h a weapons carrier as a 
means or government transportation. 

~ 

CHARGE IIa Violation of the 95th Article of War. 

Specificationa In that Second Lieutenant Richard J. Dedham, 36th 
Coast Artillery, was, in and about the metropolitan area, at 
or near APO 851, c/o Postmaster, N.Y., N.y., on or about 4 
October 1943, drunk and disorderly in diverse public pleees, 
to wit, the Pan .American Provision, and in the vicbi.ty or 
Stop l.S, in the presence or and in company with military in-
feriors ot hie command. · 

CHARGE llI: Violation of the 96th Article of war. 
(Finding or guilty disapproved by the reviewing au-
thority). · 

Specification: (Finding or guilty disapproved by the reviewing 
authority). 
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He ple~ded not tuilty to·a11 Charges and Spe:ifications. He.was found 
guilty of Charge I and its Specification, guilty of the Specification or 
Charge II except the words "and disorderly" (of the excepted words, not 
guilty) and not guilty of the Charge but guilty of a violation of 
Article of War 96, and guilty of Charge III and its Specification. No 
evidence of previous convictions was introduced. He wal!I sentenced to 

- be dismissed the service. The reviewing authority disapproved the 
findings of guilty of Charge III ~nd its Specification., approved the 
sentence, and forwarded the record of trial for action under Article of 

-War 48• 

.3. Summary: of evidence. 

Testimony tor the prosecution was o~fered by Captain Plinio 
Otero, Coast Artillery Corps, ~O 8.54., Master Sergeant Eric A. Smith, 
Battery A, 3.6t}) Coast Artillery, APO 8.54~ Private Herberto Fortier
Cintron., Battery B, JSth coast .A.rtillery, 1 

APO 8.51, Private Alejandro 
Pujals-Colon., Headquarters Battery, J6th Coast Artillery., A.PO 8.54., yajor 
Thomas M. Bond., Coast .A.rtillery Corps, Ar!) 8.51, and by Severo Baez and 
Manuel Ramon Santiago, both civilians from nearby localities. . . ' ' 

Accused was the executive officer of his battery. .A.bout 0900 
on 4 October 1943., he was directed by Captain otero to go from their camp . 

. at P-- s-- to the nearby· town of E-- to investigate a civilian 
police report and to witness the paj'lllent by Master Sargeant Smith for 
damages which had been done to window glass in that town. Captain otero 
directed accused to take with him, besides Sergeant &dth., Privates 
Fortier and Pujals., as driver and assistant driver or a weapons carrier,_ 
and to go through Fort (APO 846) on errands at the l.a.undry, the gasoline 
station, and the ProvO!t :Marshal's office there•. He did not otherwise 
prescribe the route to be followed, nor any specific time to be back. 
He did not, however, authol'ize accused to go to s-- J_;___ or to s-, 
which lf8re other places some distance east of the neighborhood. At that 
time accused was •in normal condition" (R. 9, l'O, 22, 24, .32., .33, 46). 

• The errands en route to B- were satisfactorily' perfonned, and 
they arrived there about 1000, going to the bcal police station in order 
to obtain directions to the home of Mr. Juvenal Conception., prospective 
payee of the damage money (R. 2h, .33, 46). Accused and Smith le.rt Forlier 
and Pujals in the carrier, and were gone. !or about an hour, in an unsuc-. 
cess!'ul attempt to find Mr. Conception. When they came back they went 
into the police station for a while, then returned., and accused gaTe Pujals 
and Fortier $1 for their lunch. Smith testified 'that he and accused had 
previoudy. had something to eat and had •had a fn beers•. While the two 
privates were eating, accused got a shave in a nearey barber shop then· 
went with Smith to the restaurant in ll'hich Pujals ·and i'ortier wer: eating: 
Here accused drank a •rum and coke•.(R. 24, 2S., 3.3., .34, 46, S2)•. 

- 2 -



· (22)) 

Ai'ter this, accused, Smith, the policeman, and the two privates 
drove to the town or v--- B-- (which, according to a standard 
atlas is about 14 mii'es distant from B--), 'Where they were told they 
would find Mr. Conception teaching school. Upon arriving they .found 
that l!l°• Conception would not be there until about 1400, so they then 
drove to the "Bar Paris", a restaurant in the center part or the town 
o! v-- B--. Here accused, Smith, and the policemafl •got some
thing to eat11 ; and accused granted Fortier permission to. drin to the 
nearby tOlfll or T- to see his rather. Fortier and Pujals w,t~ ·· gone
.about thirty minutes or. an hour, then returned, picked up accused., 
Smith, am the policeman., an:i returned to the school. Ur. Conceptio 
received his money am gaff a receipt !or the payment, thua tiniehinc 
the budness upon which the party had originally' been sent•.. _The tiae 
was .fixed by Pujals at about 1400 and by Smith at about. 1600 or 1630 
(Re 24, 26, 34, 38, 46, 47)• 

Fortier again drove them to the "Bar Paris•, where they "had 
samething to eat and to drink• (R. 34). Up to this time accused'a 
manner of walking and speech were noi'llal (R. 39), but upoa leaTing here 
about 1500 or 1Sl5 Fortier observed that accused 118S drunk (R. 37). 
They drove back to B-, where the policeman le!~ them. pujala 
testified that at this time accused 11did not loek ·rerr normal, but * * * , 
he didn't look v•r:r drwlk• {R. 49). From B~ the party le.rt !or 
their CJllfl1 base and battery are.a, which was rough].¥ twelve miles te the 
north. Ab out seven miles along the route 'Which,, they had come in the · 
morning was Fort (.APO 846) where they had stopped ·on the way in (R. 10, 
11, 37,_ 47, 49). 

When they passed the gateway of Fort {APO 646), through which 
they had come when on their 'YfS:1" to B-- in the morning, and through 
which it a~ars that they would normally' have gone te return to their 
own area, accused said that he was hungr.r. Smith suggested that they 

·drive on to R__; P---., 'Where there was •a good place•. .A!ter •ome 
discussion they continued towards R- P-, 'Which was· about. seTen 
miles east of B-, and, together with the town of s--, a suburb 
or the· large city or s- J--. They stopped at a drinking es
tablishment, at "Stop 15•., near S---. This establishment had a bar, 
into which Smith, and accuseq entered. They had a sandwich and a drink 
o! rua •. Smith stated that here accused was 11perf'ectly' all right'*** 
just as normal as usw.l•. From there they went to the nearb7 Fan
.American Provision Company, a public grocery -store. Accused had· l)ne 
•beer with alcohol", and Smith had a beer. Fortier tei,tif'ied that ae-

.cused "walked all right•· here. Mr. Santiago and Mr. Baez, empl07ees ~ 
the store, testified that accut!led drank onl1' one am&ll· cup et his beer, 
that he "seemed somnhat dizzy", that he swayed a little as M walked . 
ton:rda witnesa Santiago, and that he wu •tipar' or •~er the .Uects · 
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of liquor•. His conduct was not, however, o.f' such a nature as to dra,r 
attention of any of the customers to h:iJn (R. 24, 26, 271 29, 34-36, 38, 
47, 51, 67-70, 70-76). 

They emerged from the Fan-American Provision company and were 
driven to the continental restaurant at •stop 15•. Smith gave Fortier and 
Pujals some more money for their .food, and accused and Smith went in to 
the bar. They were inside for "about an hour"• .A: taxi driver went in, 
sat down a~ accused's table, and accused bought him "a beer•. EVi-
dence is conflicting as to his condition. pajals stated that he was , 
"bacilon", which was alternately translated to mean 8 tipsy" or •gaytt. 
Smith and Fortier testified that l'lhen accused came out to get into the 
driver's taxi he did not stagger and that his "drunkenness •s passing•. 
Accused, Smith and the taxi driver departed together in the taxi (R. 30, 
36-38, 40, 48, 50). . 

The driver took Smith and accused to •a private place• near 
"Stop 26'!" ins--. Besides Smith and accused, there were "four or 
f'ive girls there and also two other men"• Smith testii'ied that it was 
"not an unlawful housen, though accused, in testifying la tar in his om 
behalf, indicated that it was probably a house of prostitution. Thq 
remained here •about two hours•. Accused drank beer, and Smith stated. 
that accused ••sn•t feeling so good at that time•. At length Smith 
suggested that it ns getting late, and that it was time to leave. Ac
cused .finally agreed to do so. From here they went back to •stop 15", 
llhere they had le.ft the weapons caI'l'ier .and the'two enlisted men. The 
latter had waited vainly i'or about three quarters of an hour for accused•s 
return, and then had telephoned their base f'or instructions. They had 
been ordered by captain Otero to return to the post. · A.f'ter driving about 
s~ J-- in a las~ attempt to f'ind accused and Smith, Fortier and 
Pujals did so. They arrived about 1830. Failing to find them, accused 
and Smith took a bus to S J-- and got there "sanetime before 
dusk" (R. 24, ~B, 29, 31, 39, 40, 49). 

Major Bond, captain Otero and a •Lieutenant Price" started out 
f'rOID. their camp in a command car, with Fortier as the driver, about 
1900, to search for accused. After considerable search they found him 
and Smith at the ferry dock in 5-......;. J--, which was about sixteen miles 
northeast across a bay from their batter:, area at p s---. It was 
now about 2100. Accused and Smith rode in the f'ront seat of the camnand 
car with Fortier on the way home. captain Otero testified. that •it was 
a little dark over there, but it looked to me that he (accused) was a 
little sleew, or dozing. He was seated on the i'ront seat o:t the car,
* * * and his eyes were just closed * * *". After riding eight or ten 
blocks Major Bond noticed th.at accused •wasn•t sitting up straight in his 
seatn. He was afraid accused would f'all out, so he ordered accused and 
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Smith to change places:on the seat. Eventua.lly accused went to sleep with 
his head on Smith's shoulder. Outside the gate ot their post Major Bond 
aroused accused, told hi.ti} to straighten up, and to put on his hat, llh1ch 
had fallen to the flool.'• Accused did so, and they drove inside., to accused•• 
hu'bment area. Here captain Otero offered to help him in alighting, -but , 
accused rejected assistance, saying., •I don't need any helpn. He 1'18.lked 
1romnbat unsteadily a distance of 25 or 30 !eet to his own quarters, 
over aane rough and broken ground. captain Otero stated that he smelled 
alcohol on· accused's breath at that time, but would nnot say that ~ccused 
was completely drunk or grossly drunk or passed out * * *•. )dajor Bond 
did not subject him to a sobriety test., but stated that he would not 
have detailed accused to ·a military' duty •unless an emergency existed• 
(R. 9, 10., 12, 13., 15-18; 53'-60). Neither would captain Otero have done 
so (R. 22). 

captain Otero testified that accused had completed his mission 
satis!aotorily and had delivered to hill the proper receipts. Duty hours in 
their organization were from 0730 to 16bo., and an officer could.go aq _. 
place he wished ~ter that time if he had no specific duties to pertorm•. 
It was the rule., however., that after an officer had completed a mission 
he mu.st return to the organization. 1He was not allowed extra time for 
personal errands {R. 17, 22., 23)• · 

captain Otero a1so stated that accused was an experienced and ef
ticient officer, that he would give accused a •superior• ratini, and that ha 
had thrice recommended accused for promotion. Accused's genera1 reputation 
in the detachment was that "he used to drink too mucli•, or as stated by
*jor Bond., he had a reputation for.being •in other than a nomal condi
tion more often• than other of.ricers in the command (R. 18, 21, 66). 

Eyidenoe for the de.tense~ 

Eladio-c. Flores, the policeman who accompanied tile party £ran 
B- to v- B-, testified that he was with accuaed from 1030 to 1500, 
that they bad a drink of beer the first time in B-, and that accused 
had a •coke• on his second visit to the Bar Faria, but nothing to drink on 
his first visit there. DuriDg all the time that he -was with accused, ac
cused"was in perfect shape"; and 'Wi.tness did not observe that he 118.s drunk 
(R. 90-92). 

Juvenal conception., the school teacher to whom the money was paid, 
testified that he saw accused about 1345 e.t the school; that accused's 
attitude., appearance and conduct while in 'Wi.tness• presence were •like a 
1entlema.n; like a person ,mo behaves ver:, well and who is in perfect 
shape"_• Witness smelled no alcohol and accused was not drunk (R. 93, 94). 

Second Lieutenant Robert H. McW1llians, Batter:, B, 35-tb coaa~ 
Artilleey, testi!ied that he was in bed, reading, :!h their hu'tment when 
accused entered at approximately 2100. Accused came in in/!. normal 
eondition, and in 'Witness' opinion, was not drunk. He also stated that 
he Q&d kno'Wil accused for eleven months, and that accused•ssmeral repu
t,M.on in their organization was that he•• •the .finest officer that 
C"'organizatioli has ever had.11 (R. 42, 43). 
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First Lieutenant Louis G. Maglio, coast Artillery Corps, APO 851, 

the assistant adjutant with the coast Artillery command, and the custodian 
of accused.ts officer's qualification card, testified that from 12 November 
1942 to 21 April 1943, accused had been Battery Officer of the 52nd coast 
Artillery and had received a "superior" rating; that .,from 22 April 194.3 
to 19 May 194.3 he had been Battery Officer of Battery F, 245th coast 
Artillery, receiving a rating of "exc!llent11 , -and that fr~ 24 June 194.3 

· to l August 1943, he had been Battery Officer for the Bl.3th •A.M.T.B.• 
battery, but received no rating upon the performance of this dut7, 
having been on actual duty .for onJ.y four days of this period (R. 95) ~ · 
Witness stated of his personal kn01rledge that the rea-son for this waa 
that accused had been under restriction during that time (R. 129). He stated 
also that accused was ~11:cy' respected by their group as a good artillery 
officer (R. 126). • · 

.lccused•s rights were correctly explained to him by' the law member, 
and he testified in his own bebal!. His testimony corroborated in almost 
all material respects that of the witnesses for the ·prosecution•. He took 

·his first drink between 10.30 and 1100, after picking up the policema.n. 
Thia was one botUe of beer. He had one drink at the 11Bar Paris" :ill 
v..- B-, but ncouldn•t honestly sayn whether he had a drink the second 
t.iJne he was there. He could· remember "everything that happened" on the 
road from B-- to the bate of Fort (APO 846). Passing through this gate 
was only one of the ways to reach their own camp. He had a pair of sun
glasses at the Off'icers• Service Quarters jn s--, and was going to piok 

- them up. The duties of the day were over at their base at 1600., and -while 
o.tticera could not leave the fort without permission during the week,. and 
he did not have captain otero•s permission to do so, nevertheless it 
tth.ad been captain Otero' s policy" that if they were in the vicinit.,- of' 
S-- J-; they might attend to personal matters.·. "We would call in 
and notify them"• He stated that he had tried to call but could not 
get through then. He thought that captain Otero would not object if he 
took care of pis personal business before he returned to the post. A..fter 
he got to the place near •stop 15" he "just forgot about it• (R. 10.3-108~ 
lll., 118, 119). He used a taxi to go there becauae he was not then on . 
official business and did not wish to use Government transportation. 
'lb.ey went to the Pan-American:Provision company because Smith said that 
he had some very good friends there whom he wanted accused to meet. They 
spent only a few minutes there. He could not n:iJltelligently give an 
explanation" of his going to the house at "Stop 26-r'. It nhad all the 
•ear marks' of being a house of prostitution"• He was there af'or an 
hour or an hour and a balfll, and paid for the beer llhich as drunk, but 
denied buying any drink for the ·taxi-driver (R. 105, 108., 109, ll.2, 11.3, 116). 

· . He and Smith walked back to "Stop 15• and found that the drivers 
bad gone with the weapons carrier. He did not think it unusual to have left 
them there without aey orders. •They knew they ha'd taken me from P-
S-- that morning and that it was their duty' to take me back * * * 11 (R. 
109). In reply to a question, accused stated, •I don•t know** * if . 
I bad been completely sober and had nothing to drink whether I would 
have told the driver to -.11; there• (R.. 110). H! thought it best to go 
back to camp without official transportation, so tbe7 nnt by bus to 
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the :ferry (R. 106, 110). •I felt my responsibility for them had stopped 
and I would consider that as oft dutyn (R. 121). 

Accused stated that while riding back ,to camp in the command car 
he •removed my cap and relaxed•. After he got out of it, on his way to 
his quarters, the ground was rough, with obstacles such as a big ditch · 
111th dirt piled about (R. 106, 110). He admitted having had four drinks, 
.three of beer and one of rum, during the day. He stated that he had had 
thirteen and one-half years of militar,y service, thirteen months of it 
in camnissioned status, and that he had never been couraartialled 
before (R. 117). · 

4. The evidence shoW'S clearly that accused was detailed to take 
three enlisted men in a napons carrier. on several errand.a, which took 
h:1m eventually to two toims some distance £rem camp. During delays 
encountered, accwsed had two or three drinks, but did not become in
toxicated, and satisfactorily per.fanned the errands. .Uter completing 

. them he indulged in some more drinldng. He did not return to camp at the 
conclusion of his duties and at the hour past which personnel. were ex
pected to be there unless they bad permission to be absent, and visited 
several more public and private drinking establishments, one of them 
probably a disorderly· house. In going to the latter, he left his two 
drivers without instructions, and they event~ returned to camp 
lfithout him. He was found sometime after 1900 in a nearby city, sane 
sixteen miles from camp, on his way hClllle by ferr,y boat. While no longer 
•drunk•, his condition was such that his canmanding o:r.ticers would not 
have placed him on duty und•r ordinary circumstances. 

5. There is no doubt that accused -was drunk within the meaning 0£ 
.lrtiol.e or Warss. •A;ey intoxication 'Which is sufficient senaibly to 
impair the rational and !ull ~ercise or the mental and ~sical faculties 
is drunkenness within the meaning of Article of Ylar 85~ (OA 247456, Thanas). 
Accused•• conduct in leaving the drivers lfithout instructions,.hia Tisit 
even for the sole purpose of drinldng, to a house of questionabl.e repu
tation, his falling asleep with his head on Smith's shoulder, and his. 
general condition as evidenced b;y his superiors• comment that he ns not 
fit for ordinary duty',, ,and his 011D admisaiona, are indications that the 
!ull exercise of his mental and pby-Bical faculties -.as impaired. 

' 
'!'he Board of Review 1s of the opinion that _under all the circum

atances.accus.d 11&s still on duv llithin the meaning of the word as used 
in the article, even though hia apecific tasks had been eanpleted. He wa.s 
in obarge of and responsible for the enlisted men and-the weapons carrier. 
He himself was due back in camp as soon aa possible after the eanpletion 

· of his mission. Re admitted that he did not consider himself o!f duty until 
· he returned Printe Smith to P-- s-. '!'he evidence ~ substantiates . 
.the court•• find:ings with respect ·to Charge I and its Specification• 

. , . The court llkuise properly' found accused guilty' of Charge II · · 
and of its Specification l'fith exceptions. At a time 'llhen accused ns under 
the obligation to canplete hia mission and return promptly to hill base 
111th the enlµted men and the gOTemment Tehiole detailed to him, he al.
lowed bilt.sel.f to become intoxicated,~· intoxication extending over a 
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considerable period of time and geographical area. Much of it was in 
public places and in the presence of enlisted,men. The Board of Review 
is of the opinion that these circumstances constituted a separate offense 
fran the one under Article of War 85, and that there has been no multi
plication of charges against accused. 

6. Considerable irrelevant testimony was admitted, but it is clear 
that such errors as occurred in this respect were benei'icial rather than 
prejudicial to accused. 

7. War Department rec,,rds show that accused is .31-9/12 years ot 
age and married. He graduated fran Revere, Massachusetts, High School~ 
in 1929, and fran Cambridge Military Academy, Cambridge, Massachusetts, 
in 1934. He served enlistments in the Massachusetts National Guard (non
Federal) from 6 June 1930 to 5 June 19.33, !ran 6 June 1933 to 5 June 1936, 
!rom. 6 June 1936 to 5 June 1939 and trom 6 June 1939 until his organize.-

. tion., the 24].st coast Artillery, was called into service· on 15 September 
. 1940. He ~ttended the coast .A.r'..illery School, Fort Monroe, Virginia, and 

was commissioned a Second Lieutenant, coast Artillery corps, Arrrry of the 
lhited States., on 30 October 1942. In the review or the Staff Judge Advocate 
which accompanied -the record of trial it is stated that on .24 J~ 1943 
accusedlttias disciplined• i'or drunkenness under Article of War 104. 

a. The court ...as legally constituted, and had jurisdiction of 
the person and the offenses. No errors injurious1¥ afi'ecting the sub-
.stantial rights of' accused were committed during the trial. In the 
opinion of the Board of Review, the record of trial is legally sufficient 
to support the findihgs of guilty and the sentence and to warrant con
.i'irmatio:i;i thereof. Dismissal is mandatory upon conviction of an o.f.i'icer 
of violation of' Article of War 85 in time of' war, and is authorized upon 
conviction of' Article of war 96. · · 

Judge .ldvoca te. 
I ~ 

0 

__....Hrt..,..·-..:.;_Jl_·.J-.11;...::~:;.;;..;;";;::•;:;#dl.a:;.:..;;;.;;~--'' Judge Advocate. 

~lr.fk~. Judge Advocate. 
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We.r Department, J.A.G.o., 3 0 MAR 1944 - To the Secretary or War. 
. 

1. Herewith transmitted tor 
. 

the action or ·the President are the 
record o£ trial and the opinion ot the Board ot Review in the oue ot 
s..,oom. IJ.eutenant Richard J. Dedham (0-1080630), Cout .A.rtilleey Corps. 

2. I oonour in the opinion of the Board or Review that the record 
of trial is legally sufficient to support the findings ot guilty a.nd • 
the sentence, and to ,rarn.nt oontirmation thereof. I recommend tha.t 
the a entenoe be oonf'irmed and carried into execution.· 

3. Inolosed are a dra.f't ot a letter tor 7our signature tra.m-
mitting the record to the President tor his action alld a form ot Exe
outiTe action designed to oarr:, into etteot the recommendation herein
above JDade, should such action meet with approval.. 

~.~--A - • 
J.vron c. Cramer, 
Major General, 

'1'he Judge .Advocate General. 
3 Inola. 

In01.1.:.Reoord ot trial. 
Inol.2-Drai't; ot ltr. 
tor aig. :seer. ot War. 

Inol.3-Form of Ex. action. 

(Sentence confinned. o.c.M.o. 290, 13 Jun 1944) 
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(2.31)W1R DEPARTMENT . 
. · Army Service Forces · , 

In the Office o!The Jud&e Advocate General 
Washington., D.c. · · 

SPJGN 
CM 246973 

. '6 APQ 194-( 
U N I T .E D S T A T E S :. THIRD AIR FORCE 

~-

v.< ) .·'.jxial by G.C.M • ., convened at 
Drew Field; Tampa., Florida;· 

Second Lieutenant NEWTON H. ~ 2 December 194~. Di~ssal. 
SMITH (0-79451?)., A~ Corps •. ) . 

. OPINION of the BOARD OF REVIEW 
LIPSCOMB; SLEEPER and GOLDEN., J~e Advocates 

l. The Board of Review has examined the record of trial· in the 
case of the officer above-named and submits this, its opinion., to The 
Judge Advocate General. · · 

2. The accused was tried upon the following Charge and Specifica
tions: 

CHARGE: Violation of the 96th Article of war. 

Specification l: · In that Second Lieutenant Newton H. Smith., 98th. 
Fighter Squadron., 337th Fighter Group., did at Boca Raton,. 
Florida, on or about 28 September 1943, operate a military 
aircraft in a careless and reckless manner in violation of 
Paragraph 1., Section l., Army Air Forces Regulatfon No. 60-16., 
dated 9 September 1942, thereby endangering the lives of 
persons and property on tha .ground. 

Specification 2: In that Second Lieutenant Newton H. Smith, 98th 
Fighter Squadron, 337th Fighter Group, did at Boca Raton., 
Florida., on or about 28 SeptemQer 1943, wrongfully and. unlaW-:. 
fully violate paragrap~ 3, Memorandum· 62-10, Headquarters 
Third Air Force, dated 9 September 1943, by flying a military· 
airplane below five hundred (500) feet above ·the ground. 

He pleaded not guilty to and was found ;'Uilty of the Charge and its 
Specifications. He was sentenced to be dismissed the service. 'The 
reviewing a·uthority approved the sentence and forwarded the record of 
'trial for action 'Uilder Article of '\'fc:l.r 48. 



(232) 
3. The evidence for the prosecution shows that Army Air Forces 

Regulation No. ~16, dated 9 September 1942, prohibited reckless or . 
careless operation of aircraft and thjt memo~andum No. 62-10., Headquarters 
T'nird Air. Force, of like date, prohibited operation of aircraft below 
500 feet above ~he ground except upon specificalfy ordered or scheduled 
missiQns. Qn 28 September:.1943 the accused., pursuant to Operations 
Orders Number 271 of the 98th Fit:hter Squadron, was the flight leader 
for six ~40's uhich he. was directed to take on a training flight from 
Sarasota Anny Air Base, Sarasota, Florida., to Boca Raton. Field., Florida, 
and· return. No low ah,itude navigation was authorized for the flight• 

. Having arrived. a•, Boca Raton Field., the planes were prepared for the re
turn flight and., prio?'. to leav:µig., the accused called the operations tower., 
asking if it. was customary to• buzz.. the field or would he be reported. He 
was advised to stand by while the Opera~ions Officer was called and he· 
replied., DBe sure and find out, right.. I dol\' t want to be ·reported." ·The 
tower then advised him that he'had permission to buzz the field but not 
to buzz too larr and to be cr.reful. Tro.ll pennission and instruction was . 
given by the ~ssistant· Operations Officet who also testified that formerly 
on certain occasions such permission had been given to transient ·aircraft 
by the field•s operations officer 0 (R.. 4-5, 7., 9-10., 11-12; Pros. Exs. A.,
B, C). . . 

The testimony of several witnesses shows t.hat the six' planes took 
off in ·three elements of two ships each, that they cljmbed to an altitude 
of about 1500 feet and formed a six-plane nvu formation, that the accused's 
plane was leading and was followed by two planes on one side of t;ie "V" 
arid three planes on the other., the "heavy" side, and that the·fonnation 
then buzzed the field by heading directfy toward the control tower, whidl 
was cleared by 10 or 15, feet, and clearing the field itself by less than 
50 feet. On the upswing the last plane on the "heavy" side tore the tail 
off of the immediately,precedin;; plane which then climbed to an altitude 
of about 600 feet vlhere its pilot safely bailed·~ut and the·plane crashed 
off the field•. The last plane on the 0 heavytt si-de made a ttdeadtt landing 
on1the field and- its pilot was also uninjured. The extent of the damace 
to the two planes or otll;er_property was not sho~ (R. 6, 9, l~-1,4.). 

4. The evidence for the defense, elicited from·the testimony .of tha 
'accused 'Who, ·after explanation of his rights as a_'Witness., elected ;to 
testify, shows that while at Boca·Raton Field he became conscious of the 
field having a distinctzy "buzzing nature", that he felt that "buzzing" 
was 0 c011doned• at the field and that he. therefore called the operations 
tower asking •if it were s~dard practice for fighter aircraft to be cleared 
to buzz this field"• He was cleared by the tower to buzz·the field but 
cautioned not to come in too low and to be careful,' which were normal 
cautions. ~Since the tower was the highest object on the ground that had 
to be considered., he centered his plane on the tower, cleared it and 
buzzed the field so that nothing thereon would be hit and nothing was hit. 
After . th~ abuzz• was completed and ,the field had bee• cleared., the two ' 
plamt:r- collided.· He had habitually contacted the operations- tower when 
leav?,P,g a· field and followed its instructions and he did no1.know •but 
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what this regulation had been stopped, or perhaps this field had a 
different policy". Upon cross-examination he adr.dtted that his nlane 
belpnged to the Third .A.ir Force, that he wa::i aware of the Army Air Forces 
Regulation and the 1~er.iorandt.::m of, the Third Air Force prohibiting low 
flying., and that he did fly_below the minimum altitude prescribed thereby 
fR. 14-17; Def. Ex. 1) ~ 

, 5. Specifications l and 2 of the Charge alleg,e respectively that the 
accused on or about 28 September 1943 at Boca Raton, Florida, operated. 
a military·aircraft "in a careless and reckless manner in violation of 
paragraph 1, Section l, A!'llzy' Air Forces Regulat~on no. 60-16, dated 
9 September 1942, thereby endangering the lives of persons and property 
on the ground" ap.d that on the same occasion he did "wrongfully'and un
lawfully violate Paragraph 3, Memorandum 62-10, Headquarters Third Air 
Force., dated 9 September 1943, by flying a·militaryairplane below five 
hundred (500) feet above the ground"• "Disobedience·of standing orders" 
is conduct prejudicial to good order and military discipline C,!CT:, 1928., 
par. 152!_).. . . · 

The evidence conclusively shows that the Regulation and 1.;IZ'.orandum 
described in the Specifications vrare in existence and that a.ecused•s opera
tion orders on the flight involved did not instruct or author~ze him to 
engage in low navigation. Consequently, he was eoverned thereby and he 

· admits full knowledge and violation thereof wi1_ich is also .shown by other· 
ample evidence. His guilt of ths offenses alleged is, therefore, shown 
beyond a reasonable doubt unless he is relieved therefrom by the "per
mission" grnnted him by the Operations Officer through the control tower 
at B·oca.r~ton Field. Implicit in tho record ofthe;i accused ts conversatfon 
with the control tower and in the accused•s entire testimony is knowledge 
on his part thet "buzzing" is prohibited because in requesting "permission" 
to buzz .,the field he stated that he did not want to be reported~ It is 
also material to note that "permission" only as distinguished from an order 
or direction W'dS granted which, in the absence of any sho,ling of au:t;hority 
a£ the local officers at the field to supersede the standing regulation 
and memorandum., was ineffectual for any purpose whatsoever, certainly 
not to the extent of obl;iterating offenses or acts condenmed by the regu
lation and memorandum. The "permission" granted to buzz the field is, 
under the circlllI!stances, mere extenuc1tion and does not operate as a de
fense to t(le offenses alleged and proved •. The.accused•s guilt of the 
offenses as alleged is, therefore, conclusively established by competent 
evidence vihich fully supports the findings of guilty of the Charge and 
its Specifications. 

6. The accused is about Z7 years old. The War Department records 
show that he has had enlisted service from 20 ¥Prch 1942 until 13 
December 1942 when he was commissioned a second lieutenant upon com
pletion of Officers' Candidate School and that he has had. active duty 
as an officer since the latter date •. 

7. The court was le;:::;ally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. 
For the reasons stated the Board of Review is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 

' 
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of the Charbe and its Specifications and the sentence and to warrant 
confinnation thereof. Dis;nissal is authorized upon conviction of a 
violation of Article of war 96. 
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SPJGN 
CM 246973 

1st Ind. 

War Department, J.A.G.o., l 2. APR. t944 .- To the Secretary of War. 

' 
1. Herewith transmitted for the action of the President are 

the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Newton H. Smith (0-794517), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is .legally sufficient to support the findings and 
sentence and to warrant confirmation thereof. I recommend that the 
sentence of dismissal be confirmed and ordered executed. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the racord to the President .fur his action, and a form. of · 
Executive action designed to carry into effect the foregoing recom
mendation, shou;Ld .such action meet vd. th approval. 

IJyron C. Cramer, 
Major General, <,; 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record o! trial. 
Incl 2 - Dft. of.ltr. for 

sig. Sec. of War. 
Incl 3 - Fonn of Executive 

action. 

(Sentence confirmed. G.C.M.O. 241, JO May 1944) 
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w.ui DEPAR.Tm.NT 
Army Service ~orces 

In the Office of The. Judge ..\dvocate General 
1.'lashington, D.C. 

(237)
SPJGQ 
CM ~24(i;J74 

14 JAN 1944. 
UNITED STA.TES THilill A.IB Ft:RCE 

v. Trial by G.C.l!., convened atl' ) Drew Field, Tampa, Florida, 
Second Lieut~a.nt CHARLES ) 14 December 1943. Dismissal. 
P. BARRETT (0-811840) , A.ir . )) 
qorps. · 

~~-----------
OPINICN of <the 130,\RD fF REVTh-W . 

ROUNDS, HEPBURN and FREDERICK, Judge Advocates. 
. ? . ·. • .. 

---·----
~ ··~ l. The record of trial in the case of the officer named above 

has been examined by the Beard of Review and the Bee.rd submits this,. 
its opinion, u, The Judge Advocate Gener.al. 

' . 
l • 

2. Accused was tried upon the· following Charee and Specifica-
. tionss · · 

C~GE1 Violation of the 96th A.rticle of War. 

Specification 11 In that Second Lieutenant Charles P. 
Barrett, 438th Fighter Squadron, 53rd Fighter 

. Group, Ft Myers Army Air Field, Ftr Myers, Florida, 
did at Parker Field, Arcadia, Florida on or about 
3 November 1943, vrrongfu'lly and unlawfully fly a 
type A.T-6 military airplane, at an.altitude of less 
than 500 feet above the ground, :in violation of 
Paragraph 3,· Third Air Force !.fanarandum 62-10, 
dated 22 March 1943. 

Spcci~ication 2: · In that Second Lis~tenant Charles P. 
Barrett, 438th Fighter Squadron, 53rd Fighter Group, 
Ft Lzyers .Army Air Field, Ft IJyers, Florida, did on 
or about 3 November 1943, at or near Parker Field, 
Arcadia, Florida, wrcngfully and unlawfully violate 

' Section 1, paragraph 1, AAF Regulation No. 60-16, dated 
9 September 1942, by operat:ine a military airplane in 
such a caraless manner as to endanger .f.'riendly aircraft 
irJ the air. 

-
He pleaded not guiity to Specification 2 a.nd guilty to Specification 
land the Charge. He was found guil~y of the Specifiee.tions and'the 
.Charge~· No,evidence of previous convictions was :introduced at the.· · · 
trial. He·wa.s' sentenced to be dismissed t,he service. The reviewing..- ' 

..... 
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authority approved the-sentence and-forvrirded the record of trial 
for action tllldor Article of War 4$. 

3. The evidence for the prose~ution may be.briefly summarized 
as folio.vs: 

On 3 November 1943 accused was operating a Governl!lent air
)lane Type .A'.!.'-L:,, ;":quaclron Number P-0 on }tl.ssion 6b, taking off at 
1445 and landing at 1555, in compliance with Operations Orders ~!o. 
102, Operations Office, 438th Fighter Squadron~ Army .A.:ir Forces, 
located at Fort I.Tyers Army air field, Fort Y.yers, Florida, and dated 
3 Noveniber 1943 (R. 9; Pros. Ex. C). 

At appro:xi.i11ately the S'.li;J.e time John E. Lyons, instructor at 
Dorr Field, Florida, Tias giving students instructions in takeoffs and 
landings en Parker Field, an auxiliary field six miles from Dorr 
Field. During the course of instruction at about 3130 p.m., he was 
flying a pla'1e accompanied by Aviation Cadet Otto F. PirI. Accord
ing to his testimony, 

"* * * we had been practicing landings at Parker Field and 
were in the air when an AT-6 with the letters P.O. dived 
dovm towards the field and climbed back up approximately 
1500 feet, then turned and headed back~:in practically on 
our tail. Of course, he was so11e distance back then. We 
were down about 400 feet," so I looked back and kept watch
:ing him, and the student turned to land and he continued 
right on in at us, so I took the plane and dived more or· 
less to the field, figuring he would go en away. The AT-6 
didn't make any effort to turn and I wasn•t ::;ure -whether 
he had seen us or what was on his mind. I continued on 
~cross the field and got down to approximately 20 feet and 
r..ade more or less a steep turn to the left. This ship con
tinued to follow us right on around, right en our tan. He 
had to tu:rn in on a: climbing turn. This was dangerous for 
two or three reasons. If he had Got us in his propviash, 
we would have gone right on in and there was some danger 
of collision: as close as he was .• " (R. 5). 

Lyons testified that he was flyine; his plane "at approximately 20 feet 
.;, and not -over 50 feet when he (accused) went by' in the A.T-61 plane 

which 11was possibly just a few feet above" - "approzi1a:i.tely l(X) feet 
and that woald .be a long leeway." The situation was such that 
Instructor !zyons considered that accused's ship endangered the one 
ha was fl.y:i.ng (R. 1+-6). 

~viation C~det Pirl corroborated Instru.;tor Lyons in all 
respecJ.;s except that he thoU[;ht accused I s plane came to within 300 
feet of the .training plane .although it d::.d go as low as 50 feet 
fr 001. the groimd (R. 7, 8) • 
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A true and correct cory of an eAtract of hlemorandum No. 
62-10, Headquarters Thit'd A.ir Force, 9 September 190, was ad,iit ted 
in evidence. This memorandum, ·entitled "Flying Safety" contained, 
among other things, the following: 

113. REST.t:::CTIONS. Aircraft assigned to the Third 
Air Force will not be flown at an altitude below five 
hundred (500) feet above the ground or water except: 

a. On specifically orderad missions involving 
skip-bombing or low altitude ~ery while actually engaged 
in bombing or gunnery releases on the range. 

b. Hissions may be scheduled below five hundred 
( 500) fee]; l9henz -

(1) It is a specifically scheduled minimwn alti
tude mission published :in operations orders 
in co:npliance with training or. other directives, 
and 

(2) Squadron or higher coJ:Ullanders have predeter- · · 
mined the course an::i have assured themselves 
tha_t minimum hazards to minimum altitude flight· 
exist on that ccurse; and the course avoids 
cities, towns and villages, and 

(3) All pilots participating are briefed in the 
course, terrain, and minimum altitude procedure." 
(R. 8; Pros. Ex. A). · · 

A true and correct copy of an extract of Army Air Farces 
Regulation No. 60-16, War Department, 9 September 1942, was admitted 
in evidence. This c cntains in Section I thereof, pertam:ing to· 
"General Flight Rules", the following provision, 

"l. Reckless Operation. An air force pilot will not. 
operate aircraft m a r~ckless or careless manner, or so. 
as to endanger friendly aircraft .:in the air, or friendly 
aircraft, persons or property an the ground." (R.-9; Pros. 
Ex. B). 

There was also admitted in evidence the above-mentioned 
Op.:rations Orders No. 102, Headquarters 438th Fighter Squadron, Army 
.lir Field, rort Myers, J!1arida, 3 November 1943, under which ·accused 
-was performing the mission prescribed at the time of the offense 
alleged (R. 9; Pros. Ex~ C).. · · 

4. Accused, having been advised of ·his rights, elected. to be: 
sworp as a witness in his own behalf and_testified as follom,. · ,, ' 
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"Sirs, I am guilty of flying below 500 feet and I know the 
reason tha. t severe punish.11ent is coming is because the Air 
Corps is losing too 11\9.Ily pilots and men and have to do 
something about it, but at the time of the offense I didn't 
kn.OW' it was possible to be dismissed from the service. That 
day I buzzed Parker Fielr:l cnce and 'Was returning to buzz it 
again, and at no ti'ne while flying was I under 500 feet. 
The first ti.'!le I buzzed the field at not over 200 feet. I 
didn't know that the primry training was there. I went· down 
across the field, approached it and saw the trainees when I 
got to the field and when I saw that I went a"lay. I turned 
enough aws;y so· I didn't black it out but still turned away 
from the plane and not toward it. I don't think in,my own mind 
that I endangered the other aii-craft an::i although I new below 
500 feet, I know I am guilty there, I don•t feel th:lt I am 
guilty of andanger:5:,ng other aircraft. _I know I didn't endanger 
my own life in my own mind. n 

IIe admitted that_ he saw the craft in which Instructor Lyons and Aviation 
Cadet Pirl were 11.ying and recognized it as a tra:ining ship and he him
self was a trainee pilot at the ti.TJ1e of' the incident (R. 10, 11). 

5. Since accused, in his sworn 'testimony at the trial, 'admitted 
guilt under the first Specification, C011i!lent ·tlpo,p the legal sufficiency 
of the record to support a finding of guilt both as 'to this Specifica-
tion and the Charge is not required. '\,. 

However, since the offense alleged in Specification 2 is of 
a. graver character and was denied not only by the plea. of accused but 
by his testimony as well, it is necessary to examine the testimony 
and determine whether the ~.annor in which accused operated the plane 
in question at the time and place alleged was so careless as to
actually endanger friendly aircraft then 11.ying in the vicinity~ 

The operation of aircraft in a reckless or careless manner, 
or so as to endanger friendly aircraft in the air, or friendly air
cra~, persons or property en the ground is specifically forbidden 
by Army Air Forces Regulations. · · 

Airplanes are not only highly valuable property :from a monetary 
standpoint but in time of war are critical and essential material, the 
loss of any portion of which cripples the -war effort to that e.--:tent. 
At tho .same time, the personnel required to man and successfully oper
ate aircraft for military purposes are req~ired to undergo long and 
costly training and are, therefore, immeasurably valuable in the suc
cessful prosecution of' the war. Since an airplane i:3 recognized as 
an exceedingly dangerous instrtunent.c:.lity when taking off, flyine and 
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• · landing, it should hardly have been necessary to publish rules, re-

gulations, orders and directives :inviting attenticn to the hazards 
incidental thereto and forbidding careless and reckless behavior in 
connection therewith. -

Yet. Amy lir Forces Regulations, of which the ·court will 
take judicial notice and, in so far as accused is concerned in ·the 
instant, ca"'e, Memorandum No. 62-10, Headq,,..arters 'l'hird Air Force, 
clearly indi,~te what shall not be dcne in order .to overcane the 
hazards and prevent accidentand injury to both airplanes arid ::;,er
sonnel. It is an inescapable conclusion that flying below the mini;_ 
mum altitude fixed by the !llemonmdum. must, in the light of primary. 
regulations, be deemed prima facie e:fi,dence of careless operations 
for according to paragraph J, subsection p, flying missions may only . · 
be scheduled beneath the minimum height when {l} specifically sc'heduled 
in compliam:e with trainin3 or othentdirectives, (2) with the precau
ticns that squadron oi- higher cornnand~rs have predetermined the coiJ.rse · 
and assured themselves that the hazards of lower flying are minimum 
and the course avoids cities, towns and villages, and (3) all parti
cipating pilots have beErl. briefed in" the coursef terrain and minimum 
altitude procedure. ·. 

1 
. • 

While it is not shown that accused had ever seen or been 
advised of these re.gulations he was asked whether, at the time he 
reported to the 53rd Group, he had not read and initialed·certain 
"flying safety files" and he admitted that he rod. What thesa· files . 
contained is not disclosed but may re:1dily be inferred and it would
be absurd to say that a "trainee pilot" engaged in "advance flyer 
training" was unaware of tha· basic rules prescribed for the safe · 
operation of a plane. · · 

But, irrespective of the clear i:::uport of th~ written guides 
by whic.h accused must be presumed to have been governed 'When he under- . 
took to ily a military airplane he is likewise presu.11ed to have had 

· in mind the exercise of such care as an ordinarily prudent man; would 
:have exercised under like circumstances. · · 

It did not require special training and expert sld.µ to recog
nize another airplane flying in the same area and it did not demand 
any extra.ordinary powers of judgment to coo.elude that if one plane 
-wa.s l'lown clc-!le to another there ffll:i an inminent. probability of colli
sion. 

. The fact.a conclusively show th:l. t this episode was not one of 
unfortu."18.ta arxi unavoidable circumstances but the product of deliperate 
intention. Accused, kno.-ing he was violating the llWlimu.'D. height 
restrictions, twice "buzzed" the field upon whicq.an instructor was 
tea.cW:ng takeoffs and landings. to aviation students. H~.. testified 
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that he saw tha PT:..17 plane pilot~ by the 1nstructar. and recognized 
the type of craft; he knew it was a ·training ship and that a trainee 
might be in it; yet the evidence is clear tha.t he not ·only £ailed to · 
avoici: endangering the craft and its occupants but reckle:ssly and with 
utter di~egard or 14,s am safety as well as_ theirs., deliberately · 
chased the other pla.Jie around the field ~d ca.me within 200· OX: 300 
feet. oi' it while he was !lying at &reater speed than they were and 
at one time was no more than 50 feet off the ground. ·The perfo;rmanc.e 
ms a .foolish, reckless and exceedingly dangerous demonstration of 
bravado and clearly ccnstituted t!le offense charged in Specification

' 2. • . ' 

. 6. .A.ccu.sed is 21 years· of age and unnarried. Records·. of. the 
War Department disclose that he was born in ~th Falls/.Oregon. · 
There is no information regarding bis education. From 22 'April 1941· 
1:,o 16 September 1942 he was. anployed by the Sauthem 'Pacific.Jlailroad · 
in San :Francisco, California, as a clerk in 'S'pP,ortioning th! revenue . . 
of :inter-line passenger traffic t0 the various participating t-ailroads. 
He enlisted as an air cadet on 17 September 1942, ·was classified at 
Nashville, Tennessee, received his pre-flight training from 28- October 
1942 to 29 January_ 1943 at Mll:well Field, ilaba'lla.1 .. primary tra:ining ., . 
from 1 Febrw.ry 1943 to 30 April 1943 at Helenq,A.rkansa.s, basic train- . 
ing ·from l lay 1943 to l July 1943 at Walnut Ridge, Arkansas, and -
advanced training from 2 July 1943 to 30 August 1943. On the latter 
date he was commissioned a second lieutenant, Arrrry ct ·the lhlited States,· 
and was assigned on the same day to active duty at the Army Air Force 
Pilot School, Napier Field, Alabama. The record of trial discloses 
tlnt on 3 November 1943 he was serving with the 439th Fighter Squadron, 
_stationed at Dale labry Field, 'l'al~assee, F1orida. 

-6-

http:Febrw.ry


(243) 

1st Ind. 

War Depi.rtment, J.A.G.0.,5 · fEB 1944 - To the Secretary of War. 
I 

1. Herewith transmitted :for the action of the President are -
the record of trial and the. opinion of the Board of Review ~ the 
case of Second Lieutenant Charles P. Barrett {0-8ll840), ilr Corps. 

2. I concur in the op:inion of the Bes.rd of Review that the 
record of trial is legally sufficien~ to support the find:ings and 

· sentence and to warrant confirmation thereof. I recommend that the 
sentence be confirmed and carried into execution. 

3. It is noted that in his review of the record of trial in 
:this case the Staff Judge Advocate nade the· following observ~tionsa. 

"After thorough study and consideration, and in an 
effort to reduce such violations as shoVIIl by this record, 
the Comundin,1 General of the Army Air Forces has deter
mined that dis:dissal from the service is the appropriate· 
and indicated sentence in cases of willful violation of 
flying regulations. The dismissal of a few pilots will 
cez:1:.ainly ten~ to impress upcn al.l pilots the necessity 
of observing flying regulations and thus. in the long run 
tend to·preserve m:my lives and much material that other
wise would be needlessly destroyed. The policy of the 
Army Air Forces in regard to dismissal of officers for 
intentional breaches -of flying regulations is also an enun
ciated policy of the Third Air Force. By letter dated 20 
June 1943 it was ma.de clear that dismissal from the service 
wa coosidered to. be an appropria.te sentence in court- · 
martial casas involving such breaches of flying regulations. 
This letter was given a complete circulation and was brought 
to the attention of all flying personnel. 11 

4. Inclosed are a draft of a letter for your signature, trans-
mitting the record to the President for his action, and a form of 
Executive action designed to carr,y ir.to effect· the recommendaticn 
hereinabove made, should su·ch action meet with approval.· 

Atvron C. Cramer, 
. , . !hjor·General, 

3 Incls. The Judge Advocate General 
l.- Record of trial 
2 - Dft. ltr. for aig. S/w · 
3 - Form of .Executive action 

(Sentence confirmed. o.c.M.O. 138, Zl :Ma:r 1944) 
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WAR DE?ARTr'ENT 
. Jo..n,,y Service Forces 

In the Office of The Judge Advocate General 
Washineton, D.C. 

(245)
21 JAN 1944 

SPJGH 
CM 247015 

UN'ITED STATES ) 4'1'.:-I DJ1'ANTRY DIVISION 
) 

v. ) Trial by G.c.1r., convened at 
) Fort Jackson, South Carolina, 

Second Lieutenant RAYMOND ) 26 December 1943. Dismissal 
P. LEWIS, ~. (0-1176702), ) and total forfeitures. 
Field Artillery. ) 

OPH!ION of the BOA.'IUJ OF REVIEN 
DRIVER, O'COtl'!'!OR and LOTl'ERHOS, Judge Advocatee. 

i. The Boa.rd of Review has examined tM record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the .following Charge and Specifications 

CHARGE I Violat.ion of the 96th Article of War. 

Specification: In that Second Lieutenant Raymond P. Lewis, Jr., 
42nd F'ield Artillery Battalion, did, at Fort Jackson~ South 
Carolina, on or about 20 Decenber 1S1~3, wrongfully write upon 
a postcard ar..d leave lying about unsecured in his quarters, a 
postcard containing classified military information, to wit: 
nThe outfit is hot and it won't be lone now before we go 
across." "We go out on maneuvers almost every day." "All 

~ nE"'f clothing and equipment is being issued and we•re getting 
ready to change stations." 

He pleaded not guilty to an::I was found guilty of the Charge and Specifica
tion. He was sentenced to be dismissed the service, to forfeit all pay 
and ellovra.nces due or to become due and to· be CCl'lfined at hard labor for 
six rnon+,hs. The reviewing authority approved only so much of the sentence 
as prcvides for dismisse.1 and total forfeitures, recommended that the sen
tence be COm:;'!Uted to a reprimand, and forwarded the record of trial for 
action under the 48th Article of war. 

3. The evidence for the prosecution is substantially as follows: 

The Canmanding Officer of the 42nd Field Artillery Battalion, 
stationed at Fort Jackson, South Carolina, called his officers together 
about 5 December 1943, announced a possible change of station or movement 
of the division, and told them "it was classified infonnation and would not 
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be revealed•. '!he officers present, including accused, were warned to 
keep the matter quiet arrl not to discuss it with :their families, rela
tives or anyone else. Security lectures were given the officers several 
times. on 19 December 1943, a mail clerk at the battalion message center 
discovered a post card, without an addressee, in the outgoing mail. The 
post card (Ex. A); bearing at the top of the message side the name of 
accused and his organization, contained a message of a personal nature in 
which the following statements were madea "* * * 'l'he outfit is hot and 
it won't be long now bei'ore we go across. We.go out on maneuvers almost 
every dey. Al1 new clothing arrl equipment is being issued and we're 
getti~ reaey to change statioM. * * ilff The card was returned to the 
battecy mail clerk and then brought to the attention of the battery com
mander or accused, 1'ho in turn sent it to battalion headquarters for 
appropriate action. The battalion canmander 8\lm.'lloned accused and after 
he had "warned him or his rights" asked 11' he had aJVthing to say. Ac
cused stated that he wrote the card and, not having mentioned aeything . 
definite about time or movement, it had not occurred to him that there was 
acything wrong with it. Accused said nothing about mailing it (R. S-10• 
16-17). 

. . 
The investigating officer in the case testified that,he talked to 

accused in the course of his investigation and accused, after he had 
"warned him of his rights", stated that he had not realized the 11 seriousness 
of the infomation" contained in the post card. Accused made no statement 
at that time llith reference to mailing the card. but on the following c:1ay·_got 

. in touch with the investigating officer and made an additional statement 
to the effect that he had not intended to mail the card but had left it in 
his room with o~her mail and an orderly mailed it (R. ll). 

· 4. For the defense: Accused testified that he wrote the card hastily 
one night and then realizing that he should not divulge the information, did 
not add;'ess it because he intended to write again to the same person and 
destroy the ·card. He left the card on a table, and while he was in the 
field, as he later discovered, an orderly picked the card up with other 
letters and mailed it. He had not returned to his roan prior to being sum
moned by the battalion commander for an explanation and consequently was 
unaware that the card had been mailed. Accused further testified that he 
had m~de a grave mistake and hoped it had not jeopardized his position with 
the division (R. 12-14). 

The orderly for another officer in the hut in which accused lived 
testified that he had mailed the card after finding it on a table with 
other mail. He had not been instructed by accused to mail it (R. 14-16). 
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5. The evidence shows that accused, having received information from 
his battalion commander concerning a prospective movement or his division, 
despite warnings that it was classified :\nformati.on and not to be revealed, 
wrote a post card containing the following statement: "* * * The outfit 
is hot and it won't be long nO'{{ before we go across. We go out on 
ma.neuv~rs almo~t every day. All new clot~ and equipment is being issued 
and we're getti~ ready to .change stations.** ifff. The name of accused 
and his orgenization ,rerewritten across the top of the card. Accused did 
not address the card but left it on a table in a hut which he and another 
officer occupied. An orderly picked up the card with other letters on 
the table and mailed it. The absence of an addressee was no~d by the 
battalion mail clerk, llho returned it to the battery of accused, 1'1here 
the nature of the message was discovered. Accused testified that, after 
writing the card, he decided not to mail it. 

In the opinion of the Board of Review the evidence clearly·es
tablishes an infringement of security regulations, in violation of Article 
of War 96. The offense was canmitted 'When., llllder the circumstances, ac
cused wrote infonnation with respect to-a prospective movement of hie 
organization on a card and le!t the card exposed on a table in a roan occu
pied by himself· frrl another. The message was subject. to- the scrutiny o! 
anyone who might enter the roan, whether accused intended to address and 
mail the card or to~destroy it later. · 

6. The accused is 24 7ears of age. The records or· the Office of The 
Adjutant General show his service as follows: Enlisted service f'rom J,icy 
1942; appoint.ed temporary second lieutenant, ArJ11Y or the united States, !rem 
otticer Candidate School and active dut7, 28 January 1943. 

· · 7 • The court was legal'.cy' constiti,ited. No e~ors injurious~ affect
ing the substantial rights of the aecueed were cc:n1itted during the trial. 
The Board of Review 1a or the opinion that the record of trial is legally · 
suN'icient to support, the findings of gullty and the i,entence, and to war
rant confirmation of the sent.ence. Dismissal is authorized upon conviction 
of a violation of the 96th Article of war. 
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1st Ind. 

·3 FEB 1944i'i'ar Department, J .A.G. o • ., - To the Secretary ,,of i1ar. 

l. Herewith transmitted for the action of the President .are the 
record of trial and the opinion of the Bop.I'd of Review in the case of 
Second Lieutenant Reymond P. Lewis, Jr. (0-1176702), Field Artillery. 

2. I concur in. the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence. The accused wrote upon a post card information to the 
effect that his organization would soon go overseas and left the card 
lying unsecured on a table in his quarters. In view of all of the 
circumstances, and the recommendation of the revimng authority that the 
sentence be commuted to a reprimand, I recommend that the sentence to dis
missal and t(?tal forfeitures be ccnfirmed but commuted to a reprimand and · 
that, as thus modified, the sentence be carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recommendation made above. 

Y.yron C. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for sig. 

S/W.
Incl.J-Form of Action. 

(Sentence confirmed but commuted to reprimand. G C '·{ 0 91 26 F b 1944)• .~ • • , e 
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l~ DEPARTMENT 
Anny Service Forces 

In the Offioe. of The Judge Advooate Genera.l 
Washington, D.C. . (249) 

SPJGK 
CM 247055 12 FEB 1944 

l 
UNITED STATES ) UNITED STATES ARMY FORCES 

IN THE MIDDLE EAST 
PERSIAN GULF COMMA.ND 

Private First Claaa BERNARD ) Trial by G.c.M., convened at Camp 
J. MASON (32328185), 435th ) Amirabad, Tehere.n, Iran, 7 December 
Engineer (Dump Truok) ) 1943. ·Dishonorable discharge, total 
Compaey. ) forfeitures, and confinement for 

)' life. Penitentiary. 

REVIEW by the BOARD OF REVIEW 
LYON, HILL and ANDRI!l'lS., Judge Advocates. 

1. The Boa.rd of Revie'7 has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following Charge and Speoifica.tiona 

CHARGEa Vioia.tion of the 92nd Article of V.'•\r. 

Specif'icationt In that Private First Class Bernard J. Ma.son., 
435th Engineer (Dump Truok) Company., Kazvin Post., Kazvin, 
Iran, did., at Kazvin Post., .Kazvin, Iran, on or about 26 
Oo-tober 1943, with malice a.forethought, willfully, deliberate
ly, feloniously, unlawfully, and with premeditation kill one 
Private James (NMI) De Santos, 435th Engineer {Dump Truck) 
Company, Kazvin Poat, Kazvin, Iran., a human being by stabbing. 
him with a knife. 

Ha pleaded not guilty to and 1'8.S found guilty of the Charge and Specifica
tion. No evidence .of previoua convictions was introduced. He was sentenced 
to dishonorable discharge, forfeiture of all pay and allowances d~e or to 
become dUB_, · and confinement at hard labor for life. The reviewing authority 
approved the sentence, designated the United Sta.tea fenitentiary, Atlanta, 
Georgia, a• the place of confinement, and forwarded the record of trial 
for action under Article of War' s()f. · · , 

3. Deceaaed died as ·a. result of stabbing wounds inflicted upon him 
in the orderly- room of the 435th Engineer (Dump Truok) Company-, at Ka.zvin 
Post, Kanin, Iran. shortly after 10 o' olook on the night of 26 October 
1943. Present at the time were First Sergeant Derrick G. Hamilton, 
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Corporal Herbert D. Henry, Private (then Corporal) Lloyd Prioe, Private 
Maxie ifil!ie.ms, Private George J. Taylor, deceased, and accused, all of 
whom were members of that company (R.10,11,15,16,17,32). Hamilton, 
Price and Taylor testified for the prosecution• 

.Price testified that he and deceased oame into the orderly rooni to
get~r about 10 o I clook in the evening. They had been ~n the town riearby 
sinoe 8130, visiting a ffffl oafes (R.17,18). Taylor and a 9 Private Reese" 
came in about the same time, and all joined in a conversation whioh 
centered about Sergeant Hamilton's <desk (R.101.11,15,18). In the next 
five or seven minutes a.ooused oame in (R.18)~ ~ appears to have. taken 
no pa.rt in the general conversation·,e.bout the evehing's activities in 
the town, but. rather to have been "fumbling as if he was looking for 
his pass•, in order~ turn it in. Aocording1to Sergeant Hamilton, the 
only witness who saw the a.lteroation start, deceased turned to a.ooused 
and said, 11.I.£ you can't find it, I will help you• (R.U). Taylor tes
tified that he heard aooused and deoea.aed talking, but pa.id no particular 
attention to them (R.16). Hamilton stated that accused did not answer 
deceased, but continued to search for his pass. Deceased told some of 
the men who were standing a.round "to step aside, that·he was going to 
'8.Ssist Ma.son [accuaeg to find his pa.as". The men did so, _still not 
paying much attention, and went on talking (R.11,13). Deceased then 
gave accuaed a rough and violent push with both hands, driving him a dis
tance of five or six feet, and causing accuaed to fall against Hamilton's 
desk, on which Taylor was just then depositing his own pass. Accused 
went down on one knee, then rose to his feet (R.11,13,16). He and de
ceased were then about five or seven feet a.part, facing ea.oh other (R.11, 
12,13,19). Hamilton testified that a.~oused continued to go through his 
pockets, "fumbling fo~ his pass", and that he said to deceased, •r thought 
you were playing, De Santos•. Deceased stood.with his hands at his sides 
(R.li,13). Accused stood looking at deceased for a length of time estimated 
by Hamilton as "three or four minutes" and by Taylor as "forty five.:seoondB 
to ·one minute" (R.14,17). Then he walked towards deoeased, who made no 
move, aocording·to Hamilton, although Taylor testified th&t deceased was 
"heading out the door• (R.12,14.16 ). 

Taylor testified that a.paused raised his right arm, his knife in his 
fist, to the level of his head, and struck deceased· two blow• in the cheat, 
saying, "Fuck with me, will you?". .Hamilton testified that aocuaed struck 
three blows (R.14). Both wi tnesaes described the knife used by accused 
as being· similar to fishing knives sold at the Post Exchange, having a , 
blade approxima.tely six inches long. They stated that it was similar in 
appearance to the ~fe introduced by Prosecution as its Exhibit n1• (R.12, 
16). Witnesses said that deceased seemed to be trying to defend himself• 
b\.lt did not grab hold of accused or strike him (R.14,19).- 1'8ceased fell 
on his faoe on the floor, behind "Ueutenant McKee ta• table, in the·· Car · 
oorner of the room, saying "Wait a minute. Mason", as he fell (R.13,17,19~20). 
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I 

Prioe seized accused's right arm, but let go quickly when his own hand 
grazed something in a.oous ed' s hand. Then he turned deceased, who was 
groaning, over on his baok. Accused walked out the door with the knife 
in his hand (R.14,19-21). 

Witnesses stated that they knew of no quarrels or encounters between 
aocused and deceased prior to the actual push which deceased gave a.ocused 
in the orderly room (R.13,17,21). 

Sta.ff Sergeant Eugene Riccio and Technician 6th.Grade Kenneth E. 
!oorindorf', both of the Medical Detachment, 68th Ordnance Battalion, _were 
swmnoned and arrived about 10130 o'clock. Deceased lay on his baok in 
a corner of the room. He had little or no pulse. Riccio exaI:'.ined the 
body e.nd found two wound.a on.the chest, which "looked as if they had been 
made by some sharp, pointed instrument". About five minutes later, Major 
A. L. Hertz, Post Commander, and Captain Laona.rd G. Mira.gliuolo, Medical 
Corps, Post Surgeon, arrived (R.26,27"). 

• Private Lewis A. Boykin, 435th Engineer Company, testified that he 
e.nd a "Priva.te Hennessey", who were on guard duty, we re detai1ed by the 
Sergeant of the Gua~d to.look for accused and place him under arrest. 
They found him in his quarters 1~ the barber shop in the front of the 
barracks, and took him.with them. On their way from ,the barracks they 
stopped at the southeast corner of the company mesa hall, near a mop a.nd 
broom raok, to allow accused to light a cigarette. Boykin stated that 
they remained there "not more than a minuteu (R.22). 

In the meantime, M:l.jor Hertz and Technician ~rindorf had set out 
to find the knife with which deceased had been stabbed, and they came 
upon Boykin, Hennessey, and accused standing beside the mess hall (R.7, 
23 ). Major Hertz told Boykin and Hennessey to take accused to the guard
house, after which they too returned to sea.roh for the knife (R.23 ). 
Merindorf testified that in his search he found a knife on the mop rack 
at the (south) ea.at corner of the meas hall, that he ran to get ~jor 
Hertz, and that a.a they came back Boykin had arrived and was picking up 
the knife. Mljor Uerts' and Boykin' s testimony in e.t'.t'eot corroborated 
this (R.9,23,24,27,28). Major Hertz testified that the tnife was a 
hunting knife with a. blade a.bout six inches long., with red a.ta.ins and 
a number of parallel scratches on both sides of the blade. Boykin, who 
positively identified prosecution's Exhibit 1 as the knife he picked up., 
stated that it was blood-stained, a:nd had rough surfa.oe gashes and a 
dent on the cutting edge of the blade (R.9,23). 

At Major Hertz' orders acouaed was sea.robed, apparently after he 
had. been taken to the guardhouse. He was lll&de to remove all his clothes, 
but the only weapon found wa.s: a leather scabbard on his belt just in 
front of his left hip, similar to those-sold at the Post Exchalige for 
holding a knife with a blade about five or six inches long (R.8). 

' 
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Captain Miragliuolo. testified· that. deceased was dead when witness 
examined him upon arrival in the orderly room. Deceased's body bore 
three wounds a one was a.n incised wound about 1 to 1-1/2 inches long on 
the chest, perpendicular to the body directly at the miq-line thereof 
at about the level of the clavicle. The seconl wound ran horizontally, 
level with the fourth rib, and slightly to the right of the mid-line 
of the body. The third, which witness beUeved to be a continuation of 
the second, was an incised wound crossing the right forearm about one and 
one-half inches from the elbow. Witness testified that blows of consi
derable force would have been required to inflict both wounds, that a 
post mortem examination made within an hour showed that the perpendicular 
•ound. had penetrated a total distance of four or five inches, into the- · 
left ventricle of the heart, and that death resulted therefrom (R.29-31). -

Evidence for the defense. 

Corporal Herbert D. Henry, 435th Engineer Company, testified in ac
cused's behalf. He testified that he had been sitting in the orderly room 
talking.with Sergeant Hamilton when accused and deceased came in a few •. 
moments ape.rt, in order to turn in their passea. Witness stated that , 
immediately upon entering, the two started to argue, that someone said, 
"take the argument the hell out of here", and that the argument continued. 
Deceased told accused "to put his pass down and gei the hell out", and 
shoved accused vigorously, causing accused to fall on-th~ floor.on his 
side under the first sergeant's desk. Accused picked himself up almost 
immediately and felt over his clothes, while witness got up from where 
he was sitting, ·righted the desk, and said to both, •r did not think that 
you were so angry at one another•, and to deceased, ~ou did not have to 
push him that hard" (R.32,33,35) • 

. . 
Witness stated that as he was righting the desk, accused and deoeased 

moved •foui- or five .feet" towards each other, deceased moving about a foot 
or two of the way J that he (witness) saw "their hands flying, striking at• 
.one another", and that deceased fell down in a corner. Wi tnesa heard him 
groan and saw a pool of blood. Accused stood over deceased for "a.bout 
a couple. of seconds", but witness said he saw no weapon in aocused's hands. 

'He testified that he had never heard aocused and deceased quarreling a.bout 
anything before (R.35,36). · · 

Evidence for the. prosecution (Recall). 

Sergeant Hamilton testified·upon being recalled that he saw accused 
rise from the floor, was able to and did observe both accused and deceased, 
and that deceased neither moved towards nor raised his hands to strike 
accused (R.37). Private.Taylor stated that although he had not seen the 
push, he saw accused rise from the floor. He testified that he could not 
see whether deceased moved towards a.coused, but that deceased was "heading 
for the door" (R.38).

' 

/ 
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Evidence for the defense (Recall). 

Captain Miragliuolo testified that he talked to e.nd examined accused 
at the guardhouse after the incident, and that accused made the statement, 
•n~Santos /Jeceaseg hit me", pointing to the soft part of his chin. Wit
ness exar'lined the soft part .and the bony section of accused's jaw and 
found no symptoms of any injury or pain. Witntiss again exa.mined accused 
at 10 o'clock the next morning, at which time accused pointed to a spot. 
on his chin and said, "this place hurts•. Iii tness found a small swelling 
no more than e.n inch in diameter, and testified that "Hypothetically I 
would say the man fell down and hit something" (R.39,40,42). 

A.ccused did not take the stand or make an unsworn statement (R.36 ) • .. 
4. Briefly recapitula~ed, the faots are as follows• Without provo

cation by accused, decea.aed pushed accused roughly a distance of tive or 
six £eet, causing him to fall against a desk and to the floor of their 
company orderly room. Accused got up, stood still for a moment, advanced 
upon deceased, e.nd struck him two.or.three blows with a knife, causing 
almost instant death. Accused walked from the scene, was apprehended a 

· few minutes later, and was permitted by his guards to stop and light a 
cigarette near a mop rack on the wall of the mess hall. A few minutes after 
that a knife resembling that used in the stabbing,was found on the mop raok. 

5. It is not the function of the Boa.rd of Review in this case to 
weigh evidence or determine controverted questions of fact, but rather, 
to decide whether there is sufficient evidence in the record to support 
the findings of guilty. The Board is of the opinion that there is such 
evidence. There is no doubt that accused killed deceased, and the only 
question is whether the facts are such as to reduce the crime to manslaughter 

-as a matter of law. The Board is of the opinion that the facts do not as 
a natter of law require the court to find accused guilty of manslaughter 
only. 

Speaking of provocation, Winthrop statesa 

"In any case where the provocation, though material, is 'not 
excessive, as where••• the person is assailed but not seriously,
* • • the law will in general hold the killing to be not man
slaughter but murder" (\'linthrop, Military La.wand Precedents. 2nd 
ed. rf!'V., p. 675). . · 

It was not error for the court to conolude,that the push administ~red by 
the deceased to accused fell short of the provocation necessary to reduce 
the homicide to manslaughter. 

- 5 -
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6. The charge sheet shows that aoouud is. 30-8/12 years. of age 
and wa~ inducted into the service 30 April 1942. The papers aooompa.nying 
the reoCU"d of trial contain e.. statement by First lieutenant Gerald L•. 
Goodstone, Yedioal ·eorps, that he performed a psyohiatrio·e.xamination 
upon aoouaed whioh revealed e.oouaed to be •or dull normal intelligence•. 

7. The court was legally constituted -e.nd had jurisdiction of the 
person and subject matter. No errors injuriously affecting the substan
tial rights of e.couaed were oommi tted during the trial. In the opinion 
of tbs Board of Review, the reoord of.· trial is legally sufficient to 
support the finding• of guilty a.nd the sen-.enoe. A eentenoe either of 
dea..th. or of imprisonment for life~ is mandatory ~pon conviction of murder 
in violation of Article of War 92. Confinement in a penitentiary is au
thorised by ArtioJ.e of War 42 _for the of~e of murder recognized as . 
an offense of a civil ~ture and so punisha.~le by penitentiary confine
ment b! Title _18, sections 452 and 454, United States Code. 

;B:i·~ve~·'Judge Ad.~ooate. 

_ _.'4!,'0&.....---::=----====-----~---·_, Judge Advocate.-~= ·Jud~ Ad.~ocate. 
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· WAR DEPARTMENT 
Array Service Forces (255) 

In the O:r.tice of The Judge Advocate General 
washington, D. c. 

SPJGN 
CM 247111 

22 JAfJ 1944 

UNITED STATES ) SIXTH SERVICE COMMA.ND 
) 

v. 

Second Lieutenant CHARLES J. 

) 
) 
) 

Trial by G.C.M., convened at 
Fort Sheridan, Illinois, l-2 
December 1943. Dismissal. 

GRANNEU. (0-189618?), 3601st ) 
Servi.cs Unit. ) 

OPINION o:t the BOARD OF REVIEW 
LIPSCOMB, SLEEFER and GOLDEN, Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case ot the officer above-camed and subnits this, its opin~on, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 93rd Article of war. 

Specification l: In that Second Lieutenant Charles J. Grannell, 
AUS, attached unassigned to the 3601st Service Unit, Reas
signment Unit, Sixth Service command, did., at Joliet, Illinois, 
on or about 30 October 1943, with intent to defrauc\, falsely 
make in its entirety a certain check in the following words 
and i'igures, to wit: 

Joliet, Ill., 10/2a 19~No.105 

THE FIRST NATIONAL BANK IN JOLIET 70-59 

~to~ 00 
order of --"C_______ G_ranne_ll $._.5'-0_l_OO• J• __ __ ___________ __ 

_________Fift_f_and no ----------- Dollars 

.Member 
7 Federal Reserve 7 

System Hugh M. Bryce 



(256) which said check was a writing 0£ a private nature., which might 
operate to the prejudice of another. 

Specification 2: same form as Specification l except for date of 
check which isl November 1943• 

CHAffiE II: Violation of tile 96th Article of war. 

Specification l: In that Second Lieutenant Charles J. Grannell., 
AUS., attached unassigned to the 3601st Service Unit., Rea~ 
signment Unit., Sixth Service Conmand, did., at Joliet., lllinois., 
on or about 30 October 1943., rlth intent to de1.'raud will!ul.ly, 
unlawfully and .feloniously utter as true and genuine a certain 
check in 110rds and figures as follows: 

Joliet., Ill., 10/2$ l~ No. 105 

THE FIRST NATIONll BANK IN JOLIET 7~59 

~to~ 00 
order of ___ ___ __ ___________ ___c-. J.._."""G-r_ann_e_ll S.._50_1_00 _ 

no 

Member 
7 Federal Reserve 7 

System Hugh M. Bryce 

a writing of a private nature which might operate to the pre
judice of another, which said check was, as he the said Second 
Lieutenant Charles J. Grannell then well knew., falsely made 
and forged. 

Specification 2 : Same form as Specification l except for date of 
check which isl November 1943. 

CHtlRGE J:II: Finding of not guilty. 

Specification: Finding of not guilty. 

CHARGE IV: Finding of not guilty upon motion therefor•. 
, 

Specification la Finding of not guilty upon motion therefor. 

Specification 2: Finding of not guilty upon motion therefor. 

CHARGE V: Ffodjng of not guilty upon mo_tion therefor. 

Specification: F,illding of not guilty upon motion therefor. 

- 2 -
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He pleaded not guilty to all Chargea and Speci!ications and was !ound 
guilty of Charge I and its Speci!ications and of Charge II and its 
Speci!ications and not guilty of the remaining Charges and Speci!ications. 
He was sentenced to be dismissed the service. The reviewing authority 
approved the s~tence and for1'8rded the.record of trial for action under 
Article of war 48. 

3. The evidence, adduced by the prosecution under the Charges' and 
Specifications of 'Which findings of guilty were made, shows that prior to 
30 October 1943 the accused·had been directed to appear before a reclassi
fication board in Chicago, Illinois, by approximately·l.November 1943. , On 
30 October 1943 and again on l November 1943 he presented to the Joliet 
Currency :Exchange, operated by Paul and Clarence Lipnan, in Joliet, lllinois, 
a check !or $50 dra1V11 on the First National Bank in Joliet payable to 
himself and signed "Hugh u.·Bry'ce11 • He on·each occasion indoreed the checks 
and received cash therefor less a :tee of 20 cents. 'Ihe first check was da
posited in due course with the exchange 's bank and was dishonored by the 
drawee bank because neither the accused nor Hugh M. Bryce had an account there. 
'lbe cashing of the second check aroused the suspicion of the operators of 
the exchange llho telephoned the drawee bank and received advice th.at the 
first check.had been dishonored for the above mentioned reasons. The police 
nre notified and Clarence Lipn,an, accompanied by a police officer, secured 
the first check frcm the exchange ts bank and then both checks were pre-
sented to the drawee bank with tbe same result. The police officer then 
had photostatic copies pf the checks made and delivered the originals into 
the possession of the two Lipnan brothers who, a few days later, mailed 
them to the accused upon receipt from him o! $100 by Western Union t.elegram. 
over the objection of the defense the photostatic copies of the two checks 
were identified, attested as true copies and admitted into evidence. An 
officer of the drawee bank testified about the reason for the checks• non
payment and it was stipulated that,. if Hugh M. Bryce were called as a 
witness, he would testify that he had neither signed the two checks nor 
authorized the accused or anyone else to sign his name thereon as the 
maker thereof (R. 9-10, 37-45, 46-50, 50-54, 54; Pros. Ex. l-2). 

Pursuant.to direction given the accused on 1 November 1943 by the 
Recorder of the Recl..a.ssitication Board, the accused reported back to the 
Recorder on 4 November 1943. The Recorder, having leaxned about the two 
checks, warned the accused as prescribed by Article of war 24 and the 
accused admitted forging and uttering the first check and probably the 
second concerning which his recollection ws hazy because of intoxication. 
He explained that he intended to redeem the two checks upon receipt of 
his October pay which he expected within a few days. A handwriting expert 
testified that both checks had been written by the. same person who llI'Ote 
the indorsements thereon {R. 55-60, 67-75). 

4. The evidence for the defense shows that a fellow officer con
sidered the accused an excellent officer who had had a long period of 
prior enlisted service. The accused, after ~tion of his rights as 
a witness, elected to remain· silent but an affidaTit executed by him was 

~ . 
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identified and admitted into evidence. The affidavit relates his previous 
&ervice,·denys previous disciplinary action against him, expresses a desire 
to make the A.my a career, states that, when he -..as notified of the re
classification proceeding, his wife had left him which caused him to take 
a few drinks and requests a recommendation that he be retained in the 
service (R. 79-81, 82-S4J Def. Ex. 2). 

5. Specifications 1 and 2, Charge I, allege respectively that the 
accused on or about JO October. 1943 and l November 1943 at Joliet, Illinois, 
with intent to defraud falsely made in their entirety two checks on the 
First National Bank in Joliet 1n the amount 01' $50 each payable to his 
own order and signed with the name of Hugh M. Bryce 1ihich were writings ot 
a private nature, which might operate to the prejudice of another. The 
offense alleged is that of forgery llhich is defined as follows:. 

"Forgery is the false and fraudulent making or altering 
of an instrument which would, if genuine, apparently impose a 
legal liability on another or change his legal liability to 
his prejudice (Clark)" (MCM, ;92s, par. 149.l). 

The evidence shows beyond a reasonable doubt that the accused 
fabricated both of the checks in their entirety and unauthoril~ affixed 
the name of Hugh If. BI7ce thereto as the n.c..lcer thereof. This, he admitted 
to the Recorder of the Reclassification Board and it is further conclu
sively shcnm by ·the testimony of the handwriting expert. The accused•s 
traudule~t intent is demonstr~ted by his acts of cashing the two checks. 
The offenses alleged are theretore complete because •signing another's 
name to a check with intent to defraud is forgery as the instrument 
purports on its face to be what it is not11 (Id.). The evidence, therefore, 
establishes the.guilt of the accused o! the offenses alleged and sustains 
the findings of guilty of Charge I and its Specifications. 

6. Specifications 1 and 2, Charge II, respectively allege that accused 
on or about .'.30 October 1943 and 1 November 194J at Joliet, lllinois, "1rith 
intent to defraud w1l.li'ully, unlawtully and .feloniously" uttered as true 
and genuine .the two forged checks described in the Specifications of Charge 
I which he then nll lalew were !alse'.cy made and forged. Knowingly uttering 
a forged instrument is certainly conduct o! a nature to bring discredit 
upon the military service and. therefore violative of Article o! war 96. 
(CY 181657, 182433, 1827o6 (1928) and 159081 (1924) Dig. Ops. JAG, 1912-40, 
Sees. 454 (96) and (98). )· · . 

The accused fabricated the two checks and consequen~ is charged 
absolutely with the knowlsdge of their false and forged character. When 
he, therefore, with such knowledge cashed them as conclusively shollil by- the 
testimony 01' the person actually .cashing the checks, he committed the. . 
offenses alleged. The objection by·the defense to the introduction into 
evidence of the photostatic copiea or the two.checks is wholl3 without merit. 
becaws• the original checks were shollll to have been delivered into the · ·· 
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accused's.possession from whence they were not forthcoming. Secondary 
evidence thereof was unquestionably admitted most properly. The offenses 
having been camnitted, restitution does not accomplish their obliterat.ion. 
The evidence, consequently, establishes beyond a reasonable doubt the 
accused's guilt or the off'enaes alleged in Specifications 1 and 2, Charge 
II an~ amply supports the findings ot gullty thereof'. 

?. The accused is about 37 years of' age. ':be liar Department records 
show that he has had prior enlisted service i'rom 17 September 1935 to 16 
September 1938 and fran 10 Jul.3' 1939.until JO June 1943 when he was can

·Jllissioned a second lieutenant upon completion of' Officers C&ndidate·school 
and that since the latter date he bas had active duty as an officer. 

8. The court was legal:cy, const.ituted. No errors injurious~ affect
ing the substantial rights ot the accused were committed during the t.rl.al. 
For the reasons stated the Board of' Review 1s ot the opinion that the re
cord of' trial is lega~ sufficient to ~upport the findings of guilty ot 
Charges I and II and the Specifications ~ereunder and the sentence, and · 
to warrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of Article of war 93 or 96. 

Judge Advocate. 
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1st ;[nd. 

Har Department, J .A.G.O., 9- f£8 1944 - To the Secretary of War. 

1. n3rewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Charles J. Grannell (0-18961C7), 3601st 
Service Unit. 

. 2. I concur in tht3 op:uuon of the Board of heview that the 
record of trial is legally sufficient to support the findint;s and 
sentence and to Yie.rrant confinnation thereof. I recommend that the 
sentence of ciismissal be confinned and ordered executed. 

J. Inclosed are a draft of a letter for your signature, trans
mi ttin;; tne record to the President for h.i..s action, and a form of 
Executive action desiE;ned to carry into effect the foregoing recom-

. mendat:; on, should such action meet 'Nith approval. · · 

-Q 

Myron C. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
1 - aecord of trial. 
2 - Dft. ltr. for sig. S/iV. 
3 - !"orrr. of action. 

'(Sentence confinned. G.C.M.O. 144, 30 Mar 1944) 



- WAR DEPARTMENT (261)
Army Service Forces 

In the Office of The Judge Advocate General 
•shington, D.c. 

SPJGQ 
CM 247158 

~=:.1 FEB 1944, 

'UNITED STA.TES ) ARMY AIR FORCES 
) TECHNICAL TRAINING COMML1ID 

v. ) . 

First Lieutenant GEORGE L. 
) 
) 

Trial by G.C.M., convened at 
Sioux Falls, Sout.h Dakota, 7 

McCUNE (0-559263), Air 
corps. 

) 
) 

and 8 December 1943. Dis
missal, total forfeitures and 

) confinement for five (5) years. 

OPINION o:t the BOARD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates. 

l. The record of trial in the case of the officer Damed above has 
been examined by the Board of Review and 'the Board submits this, ita 
opinion, to The Judge Advoeate General. '' 

2. Accused was tried upon the following Charges and Specifi-
cations: · 

CHARGE I: Violation of the 94th Article o:t war. 

Specification l: In that First Lieutenant George L. McCune, Air 
Corps, .23rd Academic Squadron, AAFTTC., being at that time 
Class "A" Agent Officer for the 23rd Academic Squadron, did, 
at Technical School, ArmyAir Forces Technical Training can-' 
mand, Sioux Falls, South Dakota, on or about .30 September 1943, 
feloniously' embezzle by fraudulently' converting to his own UN', 
United States currency in the amount of Forty-Six Dollars 
Ninety-Four Cents ($4.6.94), the property of the United States, 
furnished and intended for the military service thereof, en
trusted to him by }&t.jor c. P. La1r, Finance Department, for the 
payment of the salary of Sergeant Harold A. Durand, fort.he 
month of September 194.3. 

Specifications 2-9 inclusive are identical in f'onn nth Specifi
cation l except for the amounts alleged to have been em
bezzled and the names o:t the soldiers for the payment of 
whom the money was intended, which sums and names are, r•
spective:cy,, as follows: 
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(262) Specification Amount 

2 $42.62 Corporal Emory H. Dixon 
3 69.15 staff Sergeant Lester L. Bennett 
4 74.55 Sergeant Larry o. Foss 
5 42.15 Sergeant Lincoln P. Rosay 
6 72.45 Sergeant Robin T •. Lacy· 
? 49.30 sergeant Robert F. Stein 
8 75.04 Sergeant Alexander G. Wilcox 
9 24.30 Private First Class Harry A. Eizen 

S,P8cification 10: In that First Lieutenant George L. McCune, Air 
Corps, 23rd Academic, Squadron, AAFTTC, being at that time 
Class "A" Agent Officer for the 23rd Academic Squadron, did, 
at Technical School, Army Air Forc~s Technical Training Com
mand, Sioux Falls, South Dakota, on or about 10 October 1943, 
feloniously embezzle by fraud:ttl.entl.1' converting to his own use, 
United States currency in the atnount of Fifty-Seven Dollars 
Ninety-Five Cents ($57.95), the property of the United States, 
furnished and intended for the military service thereof, en
trusted to him by capt.:,in John D. Howie, Finance Department, 
for the purpose of payment o:t the salary of Corporal Bllly.L. 
Barnes, for the month of September 1943. 

Specification 11 is identical in form with Specification 10 except 
that the amount alleged to have been embezzled is $1.50 and 
the name of the soldier for whom the payment was intended is 
"Private Fi.rat Class Russell L. Arnold." 

· CHA.RGE II: Violation of the 96th Article of war. 

Specification 1: In that First Lieutenant George L. McCune, Air 
Corps, 23rd Academic Squadron, AAFTTC, did, at Technical 
School, Army Air Forces Technical Training Cormnand, Sioux 
Falls, South Dakota, on or about 10 September· 1943, wrongfully 
convert to his (?WO use without the con!;ent of the owner, 

·united States currency and coins in the .amomt of Forty-Five 
Dollars and Twenty-Five Cents ($45.25), the property of the 
United states intended for payment of Private Hildegarde M. 
Martinez, for the month of August 1943• 

.. 
Specifications 2-4 inclusive are identical in fonn with Speeif'i

cation l except for the dates of the offenses, the amounts 
involved and the names of those for 1'han the payments ware 
intended~ which are as follows: 

Specification : ~ Amount: ~ 

2 .31 Oct. 194.3 $92.60 Staff Sergeant Lawrence v. Tickus 
3 31 Oct. 1943 54.40 Sergeant Irwin Meltzer · 
4 31 Oct. 1943 128.05 Staff' Sergeant Francis w. Stout 

- 2· -



(263) 
Accused pleaded not guilty to and was found guilty of all Charges and 

· Specifications. No evidence of previous convictions was introduced 
at the trial. He was sentenced to be dismissed the servic~, to forfeit 
all pay and allo-wances due or to become due, Pnd to be confined at 
hard labor at such pl.ace as the reviewing authority may direct, for . 
a period of ten (10) years. The reviewing authority approved only so 
much ot the sentenc~ nas provides that the accused be dismissed the 
service, forfeit all pay and allowances due or to become due, and be 
confined at hard labor for five years" and forwarded the record of 
trial for action under Article of war 48. · 

3. The evidence for the prosecution, briefly swn.m.arized, is as 
follows: 

Accused is a first lieutenant of the Air Corps1 and •s on 
duty with the 23rd Academic Squadron, stationed at,.Technical School, 
AAFTTC, Sioux Falls,· South Dakota, during the months of August, 
September and October 1943 (R. 20, 31, 69). 

By M~morandum No. 42, Head<1uarters, Technical School, dated 
26 August 1943 acc1:1,sed 1'8S appointed Class "A" Agent for Major Charles 
P. Law, F.D., the finance officer at accused•s station, for the pay
ment of regul.ar and supplemental payrolls for the·month of August 1943 
and any pattial payroll for the month ofseptembrl943 (R. 19; Pros •. 
Ex.?). By Memorandum No. 46, same headquarters, dated 24 September 
1943, accused was likewise appointed Cl.ass "A'i' Agent for the same officer 
to make payment of regular and supplemental payrolls for the month o! 
September 1943 and an::, partial payroll for the month of October 1943 
(R. 18; Pros. Ex. 6). Major Faul G. Wible, AC,., was appointed Cl.ass 
"A" Agent under the same authority for the payment of the regular 
October 1943 payroll (R. 19; Pros. Ex. 8) and accused was witnessing 
officer for Major Wible in the payment or· this roll (Pros. Ex. 5A). 

The charges against accused involve only the supplemental 
payroll for August 1943, the regular payroll for September 1943, 
the supplemental payroll for September 1943 and the regular payroll 
for October 1943. 

While the nonnally prescribed procedure for handling theea 
payrolls was described at the trial, it is only pertinent in the con-

• sideration of this case in the following details: 

The regular payrolls were prepared by the unit personnel 
office of the station about the middle of each month and were then 
sent to the organizations for signature by the members thereof (R. 9). 
All members sho1111 to have been present for duty on the date when the 
payrolls are thus prepared were included therein (R. 10). The men so 
listed were required to sign the payroll and the names of those llho 
did not sign were stricken from the roll by the Finance Officer to 
'Vlhom the payroll was returned (R. 14). 

- 3 -
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On the last day of each month the finance officer furnished to 

his Class "A" Agents money sufficient to discharge the sums due to en-
. listed men whose names appeared on the completed roll, together with a 

copy of the payroll and the agerit officer executed a receipt for both 
(R. 13, 14). The agent finance officer then assembled the men listed on 
the ~yroll and, presumably in the presence of a witnessing officer, 
paid to them the amount sho1'll after their names to be due them on the 
payroll (R. 20,33). Normally a considerable number of men 'Who had 
siened the payroll would fail to appear on pay day because they were 
then in hospitals, on furlough, on detached service or had been trans-

.£erred. Consequently the money provided for the payment of such men 
remained in the hands of the agent officer at the conclusion.of paying 
operation (R. 10, 49, 50, 52, 53, 55, 57, 59, 65). 

!ll accused's organization it ...as the practice to use pay 
envelopes into 'Which· the money'•due each man was separately placed, his 
name and the amount it contained being indorsed thereon. Thus, after 
all men present for payment had been actually paid, the agent officer 
would still have on hand the envelopes of those men who had not appeared 
in the pay lme (R. 21, 24, 33-34, 70). '.lhereafter an examination of 
the company records was made to ascertain, if possible, the whereabouts 
of the absentees. Pay due soldiers in,hospitals or other places where 
they could be personally reached, was delivered to them :immediately 
after· the men in the pay line had been paid. The sums due those who could 
not be located, or llho were absent from the station, 1"8re to be returned 
to the finance officer with the accomplished payrolls (R. 75, 76). 

Before returning this unpaid money to ·the finance officer, 
the names of those soldiers who were not present in the pay line or who 
were not otherwise paid on the pay day 1rE1re "red-lined• on the payroll, 
marked •not paid", and such entries were initialed by the witnessing 
officer. In accused's organization this "red-lining" was accomplished 
by comparing the names on the undel.j.vered -pay envelopes with the names 
on the payroll (R. 9, 14, '21, 23, 27, 78, 80). The completed payroll was 
then certified by the witnessing officer as a correct record of the 
payment witnessed by h1Jn or of the nonpayment therein indicated, was 
further certified as correct by the agent finance officer and the re
maining .funds were thereafter delivered, with the payrolls, by the agent 
officer to the finance officer (R. 9, 14, 24, 30, 77, 78; Pros. EX. 15). 
The finance o.fficer thereupon caW1ed the payrolls thus returned to be 
checked with the amoW1ts returned and issued a receipt for such .funds to 
the. agerrt officer who had turned them back (R. 9, 13, 14), the trans
action constituting his clearance. Although some of the payments made 
in accused's organization on pay day were not actually made in the 
presence of a witnessing officer, nevertheless a commissioned officer 
of the organization would certify that he had witnessed tJ:ie pa~ents 
to the men who were shown on the payroll to have been paid (R. 20, .34, 
39, 64; Ex. 1a, 2a, :,a, t.a, sa).. . . 

- 4 -
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The method and routine procedure, as ab9ve outlined lfi.th respect 

to regular payrolls, applied, in almost every respect, to the preparation., 
payment and disposition or the supplemental payrolls (R. 10, 15) • 

. Accused 11&.s agent finance officer designated to handle the sup
plemental payroll of his organization for August 1943 (Pros. Ex. 7). 
Private lii.ldegardo Martinez was a member of the organization. His name 
had been "red-lined" upon the regular August payroll because he had 
failed to sign it correctly upon the roll (R. 65, 66). His name 118.s, 
therefore, entered upon the supplemental payroll for August and although 
his purported signature was placed thereon irregularly, by a friend, it 
was apparently acceptable. About 10 September 1943, the finance offi
cer at the station issued funds to accused for the payment of Martinez 
and others. The completed supplemental payroll returned to the finance 
officer by accused showed },'.artinez to have been pa.id the sum of $45.20 
(Ex. 4a, p. J6, line 13). Martinez, in fact, was not paid at that time, 
nor was he ever paid by accused. He subsequently received his August pay, 
presumably from·the station finance officer, on 28 November 1943 (R. 66, 
67). 

Accused was also class "A" Agent Finance Officer of the regular 
September 1943 payrolls of his org.:,nization (Pros. Ex. 6). J..s such, he 
received funds from the finance officer of his station sufficient to 
pay the sums shown by the payrolls to be due the members listed thereon. 
After the completion oft.he pay process, accused returned the completed 
payrolls to the finance officer, duly certified by the witnessing of
ficer. These rolls represent that the following soldiers had been pa.id 
the amounts set opposite their names: 

Name Amount Reoord Reference 
Sgt. Harold A. Durand fi>4.6.94 (Sp.l) Exhibit la, p40, line 4 
S/Sgt. Lester L. Bennett 69.15 (Sp.3) Exhibit la, p2, line 16 
Sgt. Larry 0~ Foss 74.55 (Sp.4) Exhibit la, p42, line 12 
Sgt. Lincoln P. Eosay 42.15 (Sp.5) Exhibit la,,1)64, line 6 
Sgt. Robbin T. Lacy ?2.45 (Sp.6) Exhibit la, p50, line 22 
Sgt. Robert F. Stein . 49.JO {Sp.7) Exhibit la, p68, line 3 
Sgt. Alex.an~er Wilcox 75.04 (Sp.8) Exhibit la, p70, line 21 
Pfc. P.arry s. Eizen 24.30 (Sp.9) Exhibit 2a, plO, line 24 

None of these men were, in fact, paid on the date indicated, which was 
JO September 1943. None were present at the station on that date, 
although all had been present and signed the payroll on or about 15 
September 1943. Durand was absent on emergency furlough signed by ac
cused (R. 40, 43); Sergeantl3Bennett, Foss, Rosay and Stein were on de
tached service in Philadelphia (Pros. Ex. 11; R. 49-51, 53); Sergeants 
~cy and Wilcox were on detached service in New York City (R. 52, 54, 55); 
and Private First Class Eizen had been transferred to Goldsboro, N. c. 
(Pros. Ex. 14). It was shown that, on this occasion, as usual, the en
velopes of men llho failed to appear in the pay line were left in#the 
possession of accused at the conclusion of the pay operations (R. 34, 35). 

- 5 -
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Accused -was also.Class "A" agent finance officer for the pay

ment to his organization of the amounts set forth in the supplemental 
payroll for September 1943 (Pros. Ex. 6). payment on this roll was 
made on or about 10 October 1943. Corporal Emory H. Dixon had signed 
the regular September payroll but his name had been "red-lined" thereon 
for some reason not apparent in the record (R. 45)• He later signed 
the supplemental payroll for September, and, inaSJlllch as his name -.as thus 
certified thereon for payment, :funds were furnished to accused as agent 
finance officer for the payment to Dixon of' the sum of $42.62. The 
completed supplemental payroll returned to the finance officer shows pay
ment to Dixon (Pros. Ex • .3a, p.lo, line 7). Dixon was not paid the amount 
stated and, in fact, was not even present on the supplemental pay day for 
the reason that this pay was distributed on.his day o!:t and -while he was 
then absent from the station (R. 45). "When Dixon was paid his October 
pay on 31 October 1943 he complained th.at his September pay 1188 not in
cluded {R. 46). He then protested to accused "who .first said he would 
investigate the matter. Dixon later returned and stated to accused he 
had meamrhile discovered that the records showed he had been pa.id when, 
in fact, he had not. Accused then admitted that he knew Dixon had not 
been paid and asked hlm to return later after he {accused) had time to 
look into the matter. Dixon was not paid the September pay until 2 l)ec
ember 1943 when he received his money from an of.t'icer in the finance 
office (R. 46, 47). 

On the same supplemental payroll there also appeared the name 
of Corporal Billie L. Barnes who was shown.:thereon to have due him the 
sum_of $57.95 for his September pay. The completed. payroll when delivered 
by accused to the finance officer showed this sum to have been paid Barnes 
on or about 10 October 1943 {Ex. Ja, p.8, line 17). Barne~ tea~ed 
that he had signed the regular September payroll but had been "red-lined" 
because he had sif;ned on the wrong line. He had not signed the supple
mental roll for September at all and never received his September pay · 
from the accused but was paid by the finance officer on 2 December 1943 
(R. 57, 58). 

Aleo on the September supplemental payroll was the name· ot 
~sell L. Arnold to whom $24.70 was shown as due and owing. ·The 
completed payroll as returned to the .finance of.t'icer showed that this 
sum had been paid to mJll on or about lO October 194.3. A.mold testi
fied that he had signed the regular September payroll but did not appear 
in t.he pay line on the pay day (30 September) because he had been ad
Jli.tted to the hospital early on that date and therefore was not paid. 
He signed the supplemental payroll for September but again failed to 
answer the payroll beca:use he was s tili in the hospital and he, there
fore, was not pa.id at this time (R. 58, 59). He personal.:cy told ac
cused he had not been paid for September, and accused replied. that 
confusion and the shifting of personnel in the organization would delay
the matter .t'or a few days but, if he would wait, he would arrange to 
get his pay ·for him (R. 6o). Arnold returned a ·rew days later and told 
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accused he wo'uld wait until pay day (.31 October} and on that data Arnold 
appeared in the pay line and was paid, but received pay for the month 
of October only (R. 60, 61). He protested to accused, who thereupon took 
h:im to his office "Where he produced cash in the amount of $23.20 from 
a cloth bag which he removed fran a 'safe and gave this sun to Arnold 
(R.•61). Accused consulted some records before paying Arnold and the 
amount he then paid was $1.50 less than the amount shown to have been 
preyious'.cy" paid on the payroll submitted on 11 October 1943 (R. 59, 60, 
61). · . 

Major Paul G. Wible, Air Corps, was Class "A" agent finance 
officer for accused's organization for the payment of the regular payroll 
for the month of October 1943, paid on 31 October 1943 (Pros. Ex. 8). 
Each of the following men signed the same and were shollll thereon to be 
entitled to receive the sums set opposi'te their names as their pay for 
the period: 

Name Amount Record Reference 
S/Sgt. r.a"'wrence V. Tickus $92.60 (Ch.II, Sp.2) Exhibit ,a, p54, line 16 
Sgt. Irwin Meltzer 54.40 (Ch.II, Sp.J) Exhibit 5a, p60, line 25 
s/sgt. Francis w. Stout 128.05 (Ch.II, Sp.4) Exhibit 5a, p52,. line l4 

The completed payroll as returned to the finance officer showed 
each of these soltiiers named thereon to have been paid the respective 
amounts opposite their names on 31 October 1943. Accused who had acted 
as witnessing officer in this instance, certified on this roll that the 
payments had been made in his presence (Ex. 5&, p.l). However, none of 
the men named thereon had been paid anything since none -was present at 
the station on the pay day. Staff Sergeant Tickus and Sergeant Meltzer 
signed the payroll but were transferred to salt Lake City, Utah, before 
the date of pay (Pros. Ex. 16, 17, 18, 19). Staff Sergeant Stout signed 
the payroll but was transferred to Jefferson Barracks, }{issouri, before 
pay day (Pros. Ex. 20, 21). 

The usual procedure of the squadron for preparation of pay rolls 
and actual payment thereon, as outlined above, was substantially followed 
in makin~ the payments· by Major W1bel; except that, in this instance, 
accused, who acted as witnessing officer, was actually present throughout 
the paying process. Major Wibel had received from the finance officer 
funds in an amount sufficient to discharge all payments due according 
to the payroll as subnitted. The envelope system was employed as usual, 
and the.usual number of men entitled to pay failed to aopear in the pay 
line. This resulted in a number of the envelopes containing pay money 
being sat aside for disposition later•. The money f'u.rnished to ~jor 
Wibel bad remained in his possession or sight from the t:ime he received 

. it until the nturn backs" or unclaimed envelopes were collected for later 
use in checking the payroll £or "red-lining" at the conclusion of the 
paying process. These envelopes were then gathered up by Major Wibel 

. and taken to his office where he was accanpanied by lccused_ (R. 69-75). 
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The envelopes for men sholl?l to be in the station hospital were 

0 0
given in~.the custodyno;e~~s;~o!; ~h~~=~ita~dh~ea~!~ ~j~r~f;el · 
function (R. 75). Upo.1. 11 d lining" the names·or those whose pay
whether he sho\'.ld proceed wi.th re - took 
had not been delivered and was toldttotdotsohisA~~~~f1~:r:~~~red-lined" 
the remaining envelopes and the con en s o ) l e,vise cer-
and initialed the entries so stricken (R. 75, 76, 80 • He ikd th 
tified the payroll copy as witnessing officer and then :returne e . 

ll together with the envelopes, to Major Wibel (R. ?6) • After 
payro ' l turned with the payroll andcomparing. the names on the enve opes so re f who had 
th orning report Major Wibel made a list of the names o men 
be:nm"red-lined" a.:id delivered the list, the payroll an(d t~; b;~an~;) 
of the money then in his hands to the finance officer R. , , • 

It was customary after paying men who appeared in the pay 
line to retain the empty :nvelopes which had contained their pay. · 
This'Major Vlibel did and the enve1opes which had held the money paid 
to the men who appeared before him on this occasion were tied in a( ) 
bundle and at the end of the day were placed in a filing cabinet R. 81 • 
Notwithstanding the fact that the names of Sergeants Tickus, Meltzer 
and Stout appeared upon the payroll and were neither "red-lined" nor 
marked nnot paid", and although Major Wibel made a thorough search for 
thE111, no empty envelopes containing the names of these men were found among 
those retained (R. 81-82). 

On or about l November 1943 accuse~ directed a clerk in the 
payroll department of his organization to prepare certain individual 
pay vouchers for accused's signature, giving him a Hst of names for 
the purpose (R. ·92,· 93; Pros. Ex. 22). This list ·contained .the names of 
Private ![artinez and ? of the soldiers -hereinbefore shown to have been 
unpaid on 30 September 1943 although the payroll reflected that they had 
been paid on that date (Pros. Exs. la, 2a, 4,a). After the clerk made a 
comparison of this list with the pay records of the organization he dis
covered that the me:n so listed were either then absent from the station 
or had, apparently, already been paid. He, therefore, did not prepare 
the vouchers as directed (R. 92) but turned over the list given lum by 
accused to a board of officers which was at that time investigating dis
crepancies in the payrolls of the organization. About 9 November 1943, 
while this investigation was still in progress, accused approached 
the clerk and asked him whether the vouchers had been prepared. Being 
given a negative reply, accused told the clerk to destroy the list 
that he had given him (R. 93). 

Accused, after proper warning (R. 99, 100, 104, 105), made 
three statements in writing, each one supplementing the other (Pros. 
Exs. 23, 24, 25). By these statements accused a&nitted that there 
were discrepanoies in the payroll for September 1943., though he did 
not know the amount. Ehowing that these discrepancies ll'Ould be his 
responsibility •so far as clearing the financial end of the payroll• 
and that he "didn•t have enough money to cover these discrepancies 
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Ylhen they would be brought to liL;ht", he took the pay money of Sergeants 
Tickus, Hart and Meltzer at the time Major .Wibel gave him the payroll 
with the remaining pay envelopes for the purpose of nred-lininga. He 
hoped to accumulate enough money to pay for the discrepancies, knowing, 
at the time, that they would eventually be found. He was f~ aware 
of the fact that these men were absent from the station 'When he took 
the money. He was in hopes of not leaving until he had enough in his 
personal fund "to reimburse 11 the Government. He also admitted with
holdjng the amount of $46.25 due Private Martinez on the supplemental 
payroll for August 1943 and stated that he had held this sum in his 
desk awaiting Martinez• call for the same, but turned the money over 
to the finance officer at the same tirae he made "restitution" of the 
sums he had taken from the envelopes of Tickus, Meltzer and Stout. Ac
cused specifically admitted knowledge of nine other discrepancies in 
the payrolls of his organization but denied knowing who got the money 
sho,vn to be missing, insisting that he. did not. He acknowledged full 
responsibility i'or :these shortages, admitting that he was the agent 
finance officer for the regular and supplemental payrolls for September 
1943 and that he had received Government .f\mda for the discharge of the 
same. He specifically admitted that he and no one else was •responsible" 
for the discrepancies in connection with the transactions alleged in all 
of the Specifications and Charges on lihich he was be:in.g tried but added 
~the "did not use the money for personal use"(Pros. Exs. 23, 24, 25)• 

4. Accused, after appropriate instructions as to his rights, 
elected to be sworn as a witness and testified as follows: He re
pu.d.iated his previous admission regarding the taking of the Tickus, 
Meltzer and Stout pay monies. and stated that his previous statement 
1n that respect was false (R. 131). He cl.aimed that his original 
statement had been made to an officer who was not called as a witness 
by the prosecution on the trial and that ofticer had represented to 
him tba t court-martial charges could be avoided if he made a confession 
(R. 130, 131). He did not, however, say that any such representations 
were made to him when he made the later statements introduced in evi
dence at the trial, but denied that such statements were the truth. 
He testified that the organization pay o! 30 September 1943 was made 
by him in the manner described in the prosecution's evidence but stated 
that he was assisted by three noncommissioned officers who had equal 
access to the money provided for the payroll and to the envelopes re
maining on hand after the pay was completed. He stated that the payroll 
checked out short aft'.lr a comparison of the unclaimed envelopes with 
the payroll and thereupon he and his assistants checked through the 
payroll, drawing upon their collectin recollections as to 'Who bad been 
present in the pay line, attempting thus to adjust the shortage con
fronting him. After this was done there ns still a shortage of $13 
which he made up out 0£ his pocket (R. 122-124, 138-143)• 

. 
He admitted that Private First Class Arnold complained to him 

on 26 October 1943 that he had not. been paid for September and stated he 
tben paid Arnold the amount in cash which the records showed had been due 
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him on 31 October 1943. That the amount so paid him happened to be $1.50 
short was caused by a discrepancy in the records._ He said that he had 
kept the money for Arnold in his field desk ever since Arnold had failed 
to appear on 10 October 1943 (R. 125, 126). He likewise admitted with
holding since 10 September 1943 the pay due Private Martinez on the sup
plemental payroll of August and th.at Martinez had not called for it up to 
2 December 1943 l'ihen he turned the money over to the finance officer. 
This he claimed to have done because of a "ground rule on this post• 
to the ef!ect that the pay of any man shown to be on duty on a -pay day 
was to be held for him, in the squadron, whether or not he appeared in 
the -pay line (R. 126, 127). Accused further testified that he had asked 
his payroll clerk to prepare individual pay vouchers for the men 1'hose 
names appear on a list prepared by accused (Pros. Ex. 22), but gave as a 
reason that he wanted to get.those men paid until a definite check could 
be made to aecertain "if' anyone ns taking the money" ae nll as to sat
isfy himself •as to the total, number of men, who had not been paid, lVhether 
a discrepancy appeared on the payroll or not•. He had placed Martinez's 
name on the l"ist because •if a voucher !i18S made for Martinez and Martinez 
signed it, then I would be in a position to give him the money that -was 
in my office at the time• (R. 129-130). Accused repeatedly- spoke of 
•restitution" (R. 131, 134, 135, 137) •. He stated that he had made resti
tution of $320.JO representing the~ due Martinez, Tickus, Meltzer and 
Stout on 11 November 1943 (R. 134), and that he made a further payment to 
the finance officer on l December 1943 in the Sl.lll of $555.95 to cover 
the balance of discrepancies (R. 1361137; Def'. Exs. A, B). Accused main
tained that these payments were made by him because he was ad.vised by a 
Lieutenant Lee that it would be the best policy and that it woul.d eliminate 
the possibility of a court-martial (R. 134), and further because he 
wanted to clear the discrepancies on the payroll and get them straightened 
out as soon as possible (R. 135), inasmuch as captain Howie was holding 
him responsible as the Class "A" agent officer and he (accused) wanted 
to "complete that restitution". (R. 137). He had been in the Army for 
six years and was commissioned a second lieutenant 2 December 1942 
(R. 137). Subsequently he served as a Unit Personnel Officer from. 17 
June 1942 to 15 August 1943 during which time he supervised the pre-
paration 0£ all payrolls up to and including March' 1943 (R. 133). Ha 
had kno~ that he was personally responsible as Class "A" agent officer 
for all funds coming into his hands from the finance office (R. 137). 

There 1'iaS introduced in evidence a bank statement of accused 
'Which purported to reflect transactions of his llith a local bank. This 
failed.. to disclose any substantial deposits.other than those identified 
as his army pay and allowances (R. 120; De£. Ex. C). He did admit, hc:>w
ever, that _he has always made it a practice to carry about large amoun~ 
0£ cash on his person (R. 150). He detailed at length the sources £rem 
which he derived the money with 1'hich to make these "restitutions" 
and these in no wise related to, or had any connection with, the offenses 
here charged (R. 136, 149) · 

• 
In rebuttal, the prosecution recalled one of the '-:g.oncanmissioned 

officers who had assisted the accused during the pay operations on 30 
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September 1943 who testified that he had assisted accused throughout 
the handling of the pay but that no conferences with respect t.o dis
crepancies in the payroll, as testif'ied by accused, ever took place 
(R. 157, 159). ·First Lieutenant Stedman when recalled also denied a 
statement of accused that he had discussed with Lieutenant Stedman 
certain discrepancies in the payroll early in October 1943 (R. 159., 160). 

5. Accused is charged in elQ.ven specifications with embezzlement 
of Government f'und.s in violation of the 94th Article of war (Charge I), 
in four specifications with wrongful conversion of private fllllds in 
violation of Article of war 96 (Charge II). Because of circumstances 
surrounding the transactions and the nature of the proof adduced to 
support the allegations certain of those specifications may be discussed 
in groups while others must be treated individually. For convenience, 
also, the alleged offenses will be considered chronologically rather 
than in their numerical sequence. 

Specif'ication 11 Charge II 
The offense charged herein is misappropriation by accused 

on or about 10 September 1943 of Government funds intended for the pay
ment of Private Hildegardo Martinez. The ti.ncontradicted testimony shows 
that accused ,was entrusted with Government funds sufficient to pay 
this soldier the amount alleged. Martinez did not appear in the pay 
line on the pay day specified and., therefore, did not receive his money. 

Accused prepared t,he payroll for return to the finance officer 
and in doing so failed to "red-line" the name of Martinez, thus indi
cating that, as agent finance officer, he had actually paid Martinez; 
and the signature of the witnessing officer thereon purports to corroborate 
that the payment was made. When Martinez later called upon accused to 
inquire about his -pay he received no satisfaction and although he was 
present in the pay line on JO September 1943 for the payment of the sums 
due on the regular payroll of September., he did not receive any of the 
previous amount due him. 

On or about l November 1943 accused directed his payroll clerk 
to prepare a number of individual pay vouchers for man whom accused had 
listed on a slip which he gave the clerk and Eartinez• name appeared 
on this list together with the amount due him for the omit~d payment. 
Accused maintained that when he failed to appear in the pay line on 10 
September 1943 he had kept the sum of money du~ Martinez awaiting 
Martinez• call for the same and asserted that he had the cash on hand 
at all t~nes until an investigation of payroll irregularities developed 
when he pa.id the amount to the station finance officer. 

True, the evidence as to this offense is purely circumstantial 
and, as such, should, to support a finding of guilty, exclude every 
reasonable hypothesis of innooence. As will appear later., no other 
conclusion than that of guilt could reasonably be entertained. In 
this instance accused had, in his possession, the i'unds entrusted to 
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him for the payment of Martinez. His failure to deliver this money 
together ,ti.th the false representation that the payment was made are 
sufficient, prima facie, to give rise to an inference of conversion in 
the absence of arry satisfactory explanation. No credible explanation was 
offered. Personal notice to accused on 4 September 1943 that Martinez · 
bad not received his August pay; the failure to receive the August pay 
when Martinez appeared before accused in the September pay line; the 
direction to prepare an individual 'voucher for the payment to Martinez 
of overdue pay, 'While accused 11as still in possession of the money given 
to him for the purpose; accused's failure to mark Martinez "not pa.id" 
when he returned the payroll to the finance officer and especially his 
failure to locate uartinez and pay lrlm before the money was returned 
by accU8ed to the finance officer after an investigation had started, 
all point with tmerring directness to the. gullt of accused. 

It has been held by The Judge Advocate General that money de
livered to a company commander for payment of salaries of the members 
of his company still remains the property of the United States; and, - -
when· there is no evidence that any enlisted man had agreed to constitute the 
accused his agent for the collection or the custody of his pay and the 
evidence shows that the money for such pay was delivered to the accused 
and that certain enlisted men whose pay accused received, failed to re
ceive the same, and there is no explanation by accused as to the dis
position ot the money, the evidence is sufficient to constitute a prime. 
facie case of embezzlement (C.M. l22562;_Dig. Ops. JAG 1912-40, Sec.- 452 
{3)). By analogy this principle of law is appli::able to a charge of . 
wrongful conversion and the evideQce in the µ,.st.ant' case is legally suf
ficient to support the finding upon this specification. 

Specifications 11 31 41 51 6, 7, 8 and 9 o.f Charge I 

'.!he facts and circu;nstances established by the proof of the 
o.ftenses alleged in.these specifications are virtually identical. 
Again, it is not disputed that accused was entrusted with Government 
£unds with which to pay enlisted men whose names appeared on the regular 
payroll o.f September 1943. 

None of the soldiers named 'W8B present at the station on pay 
day and none received his pay; yet the returned payroll showed that each 

, had been paid and the mon'9" provided for the payments was not returned 
to the ·finance officer. Accused had IilY'sical possession and actual 
custody of the money at all times during the paying opera ttons. He 
required production ot ideRtification tags and the pay book by each 
soldier be.fore delivering his pay to him and all unclaimed pay envelopes 
were le.ft in his physical custody. The final preparation of the payroll 
to refiect pa;yments and nonpayments was made by accused who failed to 
strike the names of the soldiers named in the specitications. 

Directions were given by acc~sed for the preparation of indi
vidual pay vouchers tor seven of these soldiers when they returned to 
their station, notwithstanding the fact that he had personally indicated . 
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on the returned rolls that they bad been previously paid for the same 
period and 11'1thout making any e££ort to ascertain lVhether any of them 
had been paid elsewhere, as some of them were. Fina~, when investi
gations were being made into payroll irregularities, and it became ob
vious th.at this irregularity would inevitably come to light, he ordered 
the list of names .0£ the men for whan iJldividu.al vouchers were to be 
made, to be destroyed. 

Here, again, it is apparent that the evidence is purely cir
cumstantial and for this reason should be sufficiently definite and 
clear to exclude every other hypothesis ~ave that of guilt. One of 
the possibilities suggested by evidence on behalf 0£ the defense is 
that some one may have impersonated each or the soldiers absent from 
the pay line and thus obtained their pay without the connivance or 
cooperation of accused. ~s possibility is fully negatived by the 
evidence. Net only would the impostor have been obliged to know who 
would be absent but he would have been required to secure the identifica
tion tags and pay books of the absent parties. Such a situation, with 
respect to a number of men absent at the same time, is inconceivable. 
The other possibility is that one of the noncommissioned assistants at 
the pay table may have appropriated the missing envelopes. This the 
assistants themselves deny and all of them place the custody or the 

. money at all times in the hands of accused. More impelling, however, 
in refutation of this theory, is the £act that accused made .no report 
of shortages which he may have found immediately following the pay process 
but, instead, made preparations to have certain men paid on individual 
vouchers when he himself had prepared and submitted the final accounts 
showing them all paid. The coincidence of identity between the names 
on the list deliver~d by accusGd to the pay clerk for preparation of in
dividual vouchers and the names on the payroll of men not paid on 30 
September cannot have been the accident of chance. Vlhen followed·by 
instructions to destroy the list at a time when it could be dangerous~ 
embarrrassing to accused, the chain of events leads to an inescapable 
conclusion of guilt. 

For the reasons given the record is deemed legally sufficient 
to support the findings as to these specifications on the same authority 
above cited. 

Specification 2, 10 and 11, Charge I 

The proof adduced in support of these alleged offenses, while 
quite similar in almost every respect with those heretofore discussed, 
concerns the payment of the supplemental September payroll on or about 
10 October 1943. In these instances the soldiers affected by nonpayment 
made repeated demands upon accused for their pay and one of them, 
Private First Class Arnold, received all but $1.50 thereof from accused. 

The facts and circwnstances in each of these cases are suffi
ciently identical with those held sufficient above to ll8rrant the 
application of the same principles and to justify similar holdings. 
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Specification 21 3 and 41 Charge II 

. In these cases, the circumstances differ substantially from 
those proved in support of the earlle:r offenses. Here the misappro
priations were not of .funds entrusted to accused by the finance officer 
but of monies coming into the hands of Major paul G. Wible as agent 
finance officer and,·by him, in turn, entrusted to accused who was his 
wi~essing officer. 

Major Wible was slT01m to have had actual custody 'l?ld possession 
of the funds at all times between his original receipt.of the same and 
his final return of the payroll and the balance of the fund, except 
when they were in accused's hands for about an hour. 

· As witnessing officer,. accused himself kept the record of those 
men llho were paid as 11811 as' those who. were not. He alone prepared. 
the payroll for return to thf! finance o.f.ti~er and purported to •red-line• 
the names of all men llhose names appeared thereon but l'iho 1"8re not pe.1.d. 
The three me:r. named in the speci!icatipns did not receive their pa7 
neither was it returned to the finance'b.tficer with the completed rolls 
and the balance of,funds in the hands of the agent. The money ns miss
ing. Major Wible said he did not get it and the envelopes lihich had 
contained the pay of these soldiers could not be .found when he made a 
search for them though such envelopes were customaril.J" retained for a 
final check in the "red-lining" process. 

. In written statements, introduced ·at the trial, accused ad-
mitted taking the money charged to have been misappropriated in -these 
specifications. He gave a plausible reason therefor llhen he said he 
took the money in order to cover previous discrepancies in fonner pay
:-oll accounts for llhich he ,.as responsible. True, he denied the other 
misappropriations alleged, though he admitted~ discrepancies in 
his payroll accounts,.ackn01Jledged his responsibility for the money 
shortages involved in each specification of the charges and spoke oi' 
payments made to the f~ce officer in discharge of his pecuniar, 
responsibility therefor as •restitutions"• To these admissions he 
added the cryptic •emark that he "did not use the money £.or personal 
use•~ 

At the trial accused sought strenuous]J to destroy the effect 
oi' the statements by testifying under oath that they were false and made 
under promise of favor. According to accused he had been importuned 
by Lieutenant Lee of the Intellige.nce Branch of the squadron to make a 
statemeht to the effect that he (accUBed) took the money found missing 
in an investigation of payroll discrepancies and would pay it back. 
Lieutenant Lee told Wm, at the time, but without urning him of his 
rights, that if he did so he "w'ould be much better off•; that he wou1d 
then •cancel the board of of!icers that had been appointed to !I,.vestigate 
the discrepancies noted at that time" ~d •eliminate a court-martial• • 

• 
~ Later, on the same and a subsequent day, accused Inf.de three 

sworn -written statements to Major Flota, the post judge advocate, atter 
having been ful.lJ -warned of his rights on each occasion and these state
me~ were admitted in evidence. 
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The burden o! accused's contention with regard to these is 

that they were merely a reiteration of what he had told Lieutenant Lee 
and we~ made on·the assumption that the promises held out to him had 
been given e.f'.f'ect. · 

The testimony does not bear out this strained construction 
o! llhat the statements contain. The only substantial matter. which could 
be deemed a confession rather than an admission is the acknowledgemen~ 
that he misappropriated the monies as alleged in Specifications 2, .3, 
and 4 of Charge II.· All other facts and circumstances 'detailed ey him 
are, at the most, admissions and, as such, admissible irrespective of 
failure to have given him proper warning of his rights. 

Accused, by his own testimocy, had been in the Arm:f for six 
years and ns a first lieutenant. He had been a personnel officer and 
had experienced training in the preparation and handling of payrolls. 
Repeat~ in his testimony at the trial accused admitted sole responai.:. 
bility for the shortages of payroll funds and spoke of his payments to 
the finance of.t'icer as nrestitutionsn. This was hardly an accidental 
misuse o.t' the word. Therefore, since there appears to be rio de.finite 
and precise testimony o.t' an overreaching in obtaining the statements 
their vollllltary character is not seriously impeached. 

•Facts indicating that a confession was induced by hope o.t' 
benefit or fear of pllllishment * * * inspired by a person competent 
(or believed by the party.confessing to be competent) to effectuate 
the hope or fear is * * * evidence that the confession was involuntary. 
lluch depends on the nature of the benefit or o.t' the punishment or· 
injury, on the words used, and on the relations of the par:t.ies involved 
***casual remarks or indefinite expressions need not be regarded• 
as having inspired hope or fear; and an intelligent,_experienced, 
strong-minded soldi~r might not be influenced by words and circumstances 
'Which might influence an ignorant, dull-minded recruit" (Far. 114!., 
MCH 1928). 

In the light o! this test it is doubt!ul whether any statement 
made by accused to Lieutenant Lee could be deemed inadmissible because 
it was involuntarily made. However that may be (and it is not an issue), 
surely there were no reasons to impel accused to rely upon the false 
hope of favor nor to act upon the fanci.fu.l fear of punishment when 
Major Flota warned him of his rights and accused repeated the facts 
he had disclosed to Lieu~t Lee. Major Flota made no representa
tions to accused and made no mention of acy which Lieutenant Lee ma7 
have made; nor did accused tell Major Flota of the hope he was harbor
ing because of Lieutenant Lee's promise to him. The statements thus 
made were given after fair and full. -warning on each occasion and there · 
is no evidence other than accused's O'Ntl self serving declarations, that 
he -was coerced into making them. 

# Both the statement containing the confession and his testimony 
at the trial were under oath. and the court had the right to determine 
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,mat part., if any., o.f' his evidence they would believe. It was within 
their province to reject some and accept the rest and they undoubted
~ chose to believe that portion o.f' his statements lVhich he later said 
was false. 

It does., indeed., ccmport with the other independent testimony 
f'rom -,,hich his guilt might, otherwise., be circumstantially inferred 
and·was., therefore., the most reasonable conclusion open to the court. 

Much else could., but need not, be said. It is apparent that., 
as to these offenses, at least, there is positive and direct evidence 
of guilt and the record is there.fore amply sufficient to support the . 
findings. 

6. According to records of the War Department accused was born in 
Walsenburg., Colorado, is 22 years and two months of age and is not mar-
ried. He attended the public schools and was graduated from, high school 
in 1939. He was E!llployed as an accountant until he enlisted on 12 
Augw,t 1940 fr~ which enlistment he was, on 11 May 1942., discharged 
in the grade o:t staff sergeant in order to accept a commission as_ second 
lieutenant, Anrq of the United States; He -was assigned to A.C.T.T.c., 
Arrq Air Forces, Scott Field., Illinois, on the same day and thereafter· 
joined the technical school, Arrrr:I" Air Forces Technical Training Canmand, 
Sioux Falls., ·south Dakota. On 3 December 1942 he was promoted to first 
lieutenant. 

7. The court was legally" constituted and had jurisdiction o:t the 
accused and the offenses charged. No eITOrs injuriously affecting the 
substantial rights of the accused were canmitted during the trial. 
The Bolrd of' Review is of the opinion that the record of trial is lega~ 
sufficient to support the findings and the sentence and to warrant con
finnation of the sentence. Dismissal is authorized and· there is no l:imit 
to the period o:t confinement which may be imposed upon ce>nviction o.f a 
violation of either Article of war 94 or .Article or war 96 • 

. qJ,Jtltt~~~]1<. -~ 
~---~~~~~~-+~~~~~_,, Judge Advocate. 

Judge Advocate. 

-~-=~~~~~~~~::::=::; Judge Advocate. 
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war Department., J .A.G.O., - To the Secretary of war. 
, f EB 1944 

l. Herewith transmitted for the action of the President are 
the record of trial and the.opinion of the Board of Review in the 
case of First Lieutenant George L. McCune (0-559263), Air corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. I recommend 
that the sentence be confirmed but that because of the youth of ac
cused and his previous good record, the period of confinement be 
reduced to two years, and that the sentence as thus modified be 
carried into execution. I further recommend that the United States 
Disciplinary Barracks, Fort Leavenworth., Kansas, be designated as the 
place of confinement. 

3. careful consideration has been given to a plea for clemency 
submitted by·the commanding Officer of Lieutenant Mceune•s station 
who states that he has salvage value; and, also., to the attached com
munications., one from the Honorable J. Edgar Chenoweth., M.C., and 
the other from Lieutenant KcCune•s mother, each addressed to the com
manding General., Anny Air Forces Central Technical Training command., 
and forwarded by him to this office. Consideration·has also been 
given to the attached letter from the Honorable J. Edg~i· Chenoweth 
addressed directly to The Judge Advocate General. 

4. Inclosed are a draft of a letter for''your signature, trans
mitting the record to the President for nis action., and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such ac.tion meet with approval•.~~,~----

Myron c. Cramer, 
Major General., 

The Judge Advocate General. 

6·Incls. 
1 - Record of trial. 
2 - Dft. ltr. for sig. s/w. 
3 - Form of action. 
4 - Ltr. from Hon. J. Edgar Chenoweth., 

to commanding General, AAFCTTC., 
dated Jan. 1/44. 

5 - Ltr. from Mrs. James McCUne to 
. commanding General., AAFCTTC, 

dated Jan. 2/44 
6 - Ltr. from Hon. J. Edgar Chenoweth 

to JAG dated Jan. 12/44 

(Sentence confirmed but confinement reduced to two years. 
G.C.M.O. 146, 30 Mar 191+4) 





WAR DEPARTMENT 
Army Servioe Forces 

In the Offioe of The Juige Advocate General 
Washington, D.C. (279) 

SPJGK 
CM 247161 

22 FEB 1944 

UN1TED STATES ) SEVENTH AIR FORCE 

v. ~ Trial by- G.C.M., convened 
) at APO Number. 953, 4-5 

Seoond Lieutenant GA.INES ) October 1943. DiamiHal. 
B. BRAD.FORD (0-1587860), ) 
Quartermaster Corp1. ) 

--------~------------.....~-----OPINION of the BOARD OF REVIEW 
LYON, HILL and ANDREWS, Juige Advocates • .. 

1. The reoord ot trial in the case of the offioer n&l1118d abon ha.a 
been examined by the Board of Renew and the Board submits this, it• 
opinion, to The 1Aidge Advocate General.· 

2. The aooused 1r8.8 tried upon the following Charges and Speoifica
tion.s I 

CHARGE Ia Violation of the 85th .Artiole ot War. 

Speoifioa.tiona In- that Second Lieutenant Gaines B. Bradford, 
QuartenDS.1ter Corps, Detachment, 17th Bue Hladquarters 
& Air Base Squadron (Special), Army Air Foroea, APO #964, 
wu, at Aney Air Base, APO ,ffe364, on or about 13 Augua\ 
1943, found drunk while on duty as Officer of the Day • 

. 
CHARGE IIa Violation of the 95th Article ot Wa.r. 

Speoifioation la In that Second Ueutena.nt Gaines B. Bradford, 
Quar-,rmaater Corps, Detachment 17th Base Headquarter• & Air 
Base Squadron (Special), ~ Air Foroes, APO :/#.364, did, at 
Ar1rrJ Air Base, APO #964, on or about Julf 28, 1943, conduct · 
himself in a manner unbecoming an offi oer and a gentleman, 
in the presenoe of enlisted men, by giving intoxicating 
liquor to. and drinking intoxicating liquor with~ said 
enlia ted men. · 

Specification 2 a In that Secom Ueutenant Gaines B. Bradford, 
Quartermaster Corpe, Detaohmsnt 17th Ba.ae Headquarters & Air 
Base Squadron (Special), U"l1r¥ .Air Forces, APO #964, did, 
at J..nq Air Ba.ae, .A.PO 1/-964. on or abou\ August 12. 1943, 
oonduot himaelf' in a manner unbeooming an officer am a. 
gentleman, in the presence of enlisted Jll8n• by acting in 
a disorderly manner before them and by ghing intoxicating 
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liquor to, and drinking intoxicating liquor with, said en
listed men. 

Specification 3 a In that Seoond Lieutenant Gaines B. Bradford, 
Quartermaster Corps·. Detachment 17th Base Hea.dquartera a: Air 
Be.se Squadron (Special), .Army Air Forces, .APO jf964. did, on 
Oahu, T.H., on or about July 16, 1943., while traveling in a. 
govermnent vehicle a.Dd durillg the course or said trip, wrong
fully give intoxicating liquor to and driilk: with a.n enlisted 
man, to wit., Sergeant James W. Sefried, Quartermaster Section, 
Detaollment 17th Base Hea.dqua.rters & Air Base Squadron (Special), 
APO ,ffe364, wh~ was then on duty u the driTer ot said vehicle. 

Specification 4:a In that Seoolld Lieutenant Gaines B. Bradford, 
Quartermster Corps, Detachment l 7th Base Headquarter• a: Air 
Base Squadron (Speoia.l), Army Air Forces, APO :/1964, did, on 
Oahu, T.H., on or about Auguat 11, 1943, while traveling in 
a government vehicle and during the course of said trip, 
wrongtull;r gin intoxicating liquor to auid driilk: with an en• 
listed man, to wit, Corporal Daryl D. Zimmerman, Quarterma.ater 
Section, Detaohment 17th Bue Headquarter, &: Air Base . Squadron 
{Special), APO '364, who was then on duty as the driver of said 
Tehiole. 

Specification 61 (Withdrawn and substituted as Specification l, 
Charge III, with consent of court and defense counsel). 

Specification 6a ('Withdrawn and substituted a.a Speoitication 2, 
Charge III, with consent of court alld defense counsel). 

. . . 

Specification 7a In that Second Lieutenant Ge.ines B. Bradford., 
Quartenoaster Corps, Detachment 17th Ba.se Hta.dquartera & Air 
Baae Squadron (Special), Army Air Foroes, APO 1/:964, did, during 
the period from on or about .A.uguat l, 1943 to on or about 
August 11, 1943, a.t .Army Air Ba.se. APO ~64, oonduot himself 
in a manner unbecoming an officer and & gentleman in the 
presence o.f' enlisted men, when on several oocuiona at night 
time during the said period, he awakened said enlisted men after 
they had retired a.Dd gave intoxicating liquor to and drank in• 
toxioating liqbor with said enlisted men. 

CHARGE IIIa Violation cf the 96th J.rtiole of War. 

Specification la In that Second Lieutenant Gaines B. Bradford, 
Quartenia.ater Corp•, Detachment 17th Bue Headquarters a: Air 
Bue Squadron (Specb.1), Aney Air Foroea, APO ~64, did, at 
Soho.field Barra.ob, Territory of Hawaii, dur:lna!; the period from. 
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on or about July 12, 1943 to on or about July 15, 1943, 
wrongfully borrow from an enlisted man, to w1t, Technical 
Sergeant John D. Ferdinand, Quartennaater Section, Detach
ment 17th Ba.se Hea.dqua.rtera & Air Be.ae Squadron (Special), 
Army Air Fo1;'ces, APO ~4, the aum of thirty dollars ($30.00 ). 

Specification 2a In that Second Lieutenant Gaines B. Bradford, 
Qua.rtel"&\ater Corps, Deta.ohment 17th Bue Headquarters & Air 
Bue Squadron (Special), Army Air Foroea, APO ~64, did, at 
Schofield Barra.ck&, Territory of Bs.waii, on or a.bout May 20,. 
1943 wrongfull)" borrow from e.n enlisted man, to wit, Corporal 
Robert L. Peck, ~ua.rtenna.ster Seotion, Detachment 17th Ba.ae 
~adqua.rters & Air Baae Squadron (Special), Army Air Forces, 
APO 4/964, the sum of ten dollars ($10.00). 

Before pleading to the Charge• a.ncl Speoitica.tions, accused's counsel moved 
to strike Specifications 5 and 6 of Charge II, on the ground that the offenses 
stated· therein did not oonatitute rtolationa of Article ot ifa.r 96. The court 
granted this motion. the proaecution then mowd· to amend the Charge S):leet 
to allege Specifications 5 and 6 of Cha.rge II a.a Specifications land 2 
under a new Charge III, in violation of Article of Wa.r 96. This motion we.a 
also granted by the court, counsel for accused agreeing thereto. Aocuaed 
then pleaded not guilt:y to a.ll Charges aJld Specifications. He was found 
guilty of Charge I and its Specification, guilty of Speoificationa 1,2. 
and 7 {treated by the court a.a ha.vi~ become Specification 5) of Charge 
II, except the words "unbecoming an officer and a gentleman• and substi
tuting therefor, •to the prejudice of good order and military disoipline", 
of the excepted words, ~ot guilt:y, of phe substituted word.a, guilty'J 
guilty of Speoifica.ticns 3 and 4 of Charge II, and not.guilty of Charge II, 
but guilt:y "in violation of the 9oth Article of War"J guilty of Specitica:.. 
tions 1 and. 2 of Charge III, excepting the words, •at • • • Barra.oles, 
Territory of • • •," and substituting thenfor, •on the Iale.nd of • • • , 
Territory of • • •, ! of tha excepted words, not guilty, or the substituted 
word.a, guilty, a.nd guilty or Che.rge III. Ho ertdenoe of previous convic
tions we.a introduced. He wu. sentenced to be dis:miaeed the aervice. The 
reviewing authority approved the sentenoe and forwarded the record of trial 
for action under Article or lia.r 48. 

3. Summary of the evidence. 

a. Charge I aJld Specification. 

Testimo~ that a.ccuaed W'8.8 druDlc while on duty as officer of the day 
on 12-13 August 1943 was offered by' Lieutenant Colonel Grant. H. F.dwa.rds, 
Air Corpa, executive officer of a.ocused'a station, by Major Byron L. 
Gifford, Medical Corps, 17th Ba.ae &spita.l alld Air Base Squadron, by 
Ca.pta.in Willard A. Hesse, Medical Corps, 204th General .Hoapit&l, APO 962, 
by Corporal Robert L. Peok, Private Joseph P. D'Ambrocia, Private Jack 
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A. Bernstein, and Sergeant (then Corpore.l) Robert E. Nall,· all of the 
Quartennaster Section, 17th Baae .Headquarter• and Air Base Squadron, 
A.PO 96.4, and by Private Clarence B. Highsmith, Air Corp• Section De
tachment;, of the same organization. 

Colo.i.'..41 F.dwards testif.1r,d that he placed accused, who was then base 
motor maintena.noe otfioer, on duty e.s offi9er.of the day at the base at 
1100 on 12 August 1943, at which time the old officer ot the'daywaa re
lieved. Aoouaed's tour of duty wa.s to continue until the same hour of 
the ll8xt day (R.10,11,13). 

Corporal Peck 11.lld Private D'Ambrooia (then Corporal) were diape.toher• 
at the base iootor pool, and uauall;y slept at the dispatchers" shack there. 
Early in the evening of 12 August, accused arrived at the shack in a jeep 
driven by Sergeant Ne.11, apparently aooC111pa.nied by a •eorporal Hs.l.ey•. 
Aoouaed called Peok a.nd D'Ambrooia out of the shack and offered them a 
drink from a bottle of Five Isl.and gin, which he took from the glove com
partment of the oar. Neither witneu accepted, but acouaed and Nall both 
drank from the bottle. It also appea.rs from Nall 'a testinloey tha.t prior 
to their arrival at the aha.ck accused ha.d had •a few" drinks a.lld he 
(Nall) had had •a oouple,ot drinkan out cf the same bottle (R.16,17,20, 
27,28,32,44,45). Then acouaed and Nall left in the "jeep•. (R.28). Peek 
testified that it was hi• opinion at that time that aoouaed "had been 
dr1nk1ng• (R.17). 

Accuaed returned about 9 o'clock in a Tithiole driven by Private 
Highamith, who wu on motor patrol. He also "had a fn, mort> ot the 
boys with him"• to whom he offered drinks. While parked outdde the 
dispatchers' aha.ck in the "jeep". accuaed and Highsmith had "not over 
three II drinks of the (:in together. A "Private Burrough.a" also took a -
drink (R.17,29,38,40). Accused and Highsmith then went.inside the 
shackJ Peok, D'Ambrooia. and Privates Sidney Brown a.?ld Jaok A. Bernstein 
were already in the building. Prio:::- to entering the shack a.ocwied had 
been handling his .45 piatol in a careless manner, and continued to do 
so after being inside. He pointed it at all the men inside, telling 
Brown that qit' he mentioned a word of it he would shoot him on the spot". 
He also pointed it at Peck, telling him "he would blow ~ bra.ins out". 
He stated that "he would ma.Jc~ one of tr..e fellows fY'Arn.brooiiJ dance•. 
During these threat. aooused was removing alld replacing the pistol in 
its holster, repeatedly cocking it., and waving it about. It was loaded 
a.t this time (R.17,29,36-38). · 

Peck protested a.ooused's careless handling of the weapon. Accused 
stepped into another room of the shack with Corporal Haley, and· while he 
was in there the pistol was discharged. The bullet made a hole in the 
wall and root ot the building, but injured no one. Aocuaed threw the 
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gun d01Jll on a te.ble, S9¥ing,· "De.mn, it wa.a a.n e.ocident•. Acouaed then 
put the,pistol back in the holster, loa.ded e.nd oooked. Highsmith came 
in, asked a.oouaed to let him have the gm, took 1 t from a.ocuaed, removed 
the round from the chamber, replaced it in the olip, and handed it baok 
to aocuaed. Acou.aed then commenced to a.rgue with Peck age.in, s~ing he 
would shoot him on the apot. Peok warned aocuaed not to point the 
pistol at him a.gain. Acouaed aeveral tilllea moved his ham to it, but 
•never pulled it out•, due to Peck's warning,. Theree.fter a.ocuaed left, 
telli.Dg them they ._ould regret tha.t day" (R.lT,18,29,30,36,39) • 

. 
Accuaed returned some time between 2300 and 0200, when Peck, D'.Ambrooia, 

and Brown were in bed. He wakened them, tellillg them to •get the hell out 
ot bed". The apparent purpose of thi• 'rldt wu to a.ale Peck tor aome 
matohu. Further argument enaued when Peck aaid he had none, but aoouaed 
finally lef't, telling Peck, "Just forget the whole incident. Just forget 
it" (R.19,29). 

Aoouaed ma.de a. total ot •tin or dx" 'rlaita to the diapatohera 1 

aha.ck during the evening. All who testified oonoerning them. atated tha.t 
he was drunk:. Hla fa.ce wu fluahed, be oould not stand or walk straight, 
hi• eyes were glauy, and his _speech uncertain. He used profani:t7 in 
the prHenoe of enlisted men aewral tilllH during the enning (R.17-20, 
30,31,36,37,40). 

About 0900 the next morning, D1.Ambrooia wu called by' accused out to 
hia •jeep". Accused was still under the influence of liquor, hi• taoe n.a 
flushed, am his speech wu broken. At a.pproxima.tel;y 1020 aocuaed wu 
c&lled into Colonel Edwardl • office. When he presented himself hie face 
we.a flushed aJld he staggered and rendered a "sloppy" salute. Colonel 
Edwards relieTed him or hia weapon and of his dutiea a.a officer of the day, 
and placed him under arreat in charge of two fellow officers, whOlll. be 
directed to ta.lee acouaed to hia quarters and then to the Base Surgeon 
(R.12, 13•Sl ). 

Mt.jor Gifford testified that he ma.de a medical examination or accuaed 
a.t about 1100, and that be observed that aoouaed'a eye, were bloodahot and 
that there wu an &lcoholio odor on hia breath. Accused. wu UD&ble sa.tis• 
tactoril7 to repeat •tongue-twister•" or to walk a tra.ok on the floor in 
a normal manner. In.the opinion of witness, aocueed wu intoxioa.ted 
(R.59). 

b. Speoitication 1, Charge II. 

Corpor&l Walter l41balik, 17th Be.ae Beadqua.rters an~ Air Base Squadron, 
testified tha.t a.t about 8 o'clock in the evening ot 28 July 1943, accused 
invited Sergeant Nall, "Prin.te First Class Whitmore II and hi.maelt •to ha.Te 
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a tew drillks• in a. o~mmand oar in tront ot the d.ispatobers• aha.ck. Accused 
brought out ot the glow oompe.rtment ot the oar a partially empty bottle 
of Fin Isla.nd gin, told him to •at1ck around•, and aaid that he would go 
a.nd get another bottle. The enlisted men and.aoouaed clra.nk part of the 
bottle llhioh a.oowsed brought baok, leaving the reat tor aooused '• use nerb 
aorning, u instructed 'by him. ~ men helped aoouud into ~he di1patoher1' 
sh&ok, where he la.7 dcnm on the ubh a.nd nnt to sleep (R.U,4:2 ). Sergeant 
Nall -oorrobora.ted. the testimey of Corporal llihalik and added that accused 
and tbs enlisted men consumed the oontents of the first bottle (R.4S). 

o. Speoifioation 2, Charge II. 

'.lhB testimony concerning this otfense, acting in a disorderly :me.mwr 
· before, giving intoxicating liquor to, and drinking with enlisted men, may 

be tound in the testimoey describing the tao~ oollBtituting the Speoitioa.
tion ot Che.rge I. 

d. Speoifioation 3, Charge II. 

Sergeant James W. Sefried, Quarterme.ster Section, 17th Bue Bead• , 
quarters and Air Bue Squadron, testified tha.t on 16 July 1943 he dron 
aooused to the nearby city of B: ----··, leaving their base at 0900. They 
stopped en route at the North Shore Otf1oers' Club, into which accused. 
went and returned in about 10 minutes with a tifi.h ot a gallon ot Fiw 
Island gin. He alao had a pint of "ma.inland whi.skoy•. They continued on 
their way, oo~uming together all of the whiskey- am.part ot the gin. Wit
nesa stated that he had two drinlca. The7 also drank during the evening at 
the home of some acquaintances of aooused' •• •down a road trm L • • 11

• • 

They- returned tram this trip a.bout 0230 on 17 July, and witness aDd D'Ambroci& 
ba.d to put aocuud to bed (Ji. 46-49). · 

•• Specification 4. Charge·II. 

Sergeant (th.en Corporal) Daryl D. ZiDmerman, Quartermaster Section., 
17th Bue Headquarter& and ilr Base Squadron, testified tha.t on 11 August 
1943 he drove accused in a Dodge 1/2 ton piok•up ffhiole .from their baae 
to the North Shore Officers• Club, thence to B------- Field., and back to 
the baae. 1'hey atopped at the olub to a.llow aoouaed to get two bottles o£ 
gin•. out ot which uouaed ga-ve witness two or three drinlcs during the 
oourae ot the trip. Aocused a.lso ·"had liquor to drink•. No one was wUh 
them., but the dr:ink:Sng we.a done during the d&¥tiae along a tra.velled roa.d. 
ffl.tnesa stated that accused was not drunk on this ocouion. They returned 
to the baa• at 0100 on 12 August (R.51-54) • 

.f. Speoifica.tion 7 (now 5), Charge I,I. 

Peck and D'Ambrooia teatif1.ed that they slept at the dispatchers• 
shack during -t;he period o.f l•ll A.ugust·--i*3. and tha.t 11a.lmost every night" 

/''..... 
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s.coused would come in at 0200 or 0300 in the morning, awe.ken them, get · 
them out of bed, rebuke them about the oonduot of the motor pool, and 
then offer them a drink of Five Island gin. Oooa.siona.lly they aooepted 
the liquor, "just to please him and keep him quiet•. Accused drank with 
them, and he was drunk on these oooaaions. Ile usually kept them a.wake 
about an hour or an hour and a half', after whi oh he would either go to 
sleep with his head on the desk, or in the truck, or would be put to bed 
in the shaok by Peok and D•Ambrooia (R.20,21,26,27,31-33,35). 

_g_. Speoifioation 1, Charge III (originally Specification 5, Charge II). 

Technical Sergeant John D. Ferdinand, Qua.rterma.ster Section, 17th Base 
Headquarters and Air Base Squadron, testified that he was with accused on 
12 July 1943, and that as they oame out of' 9 the S• • • Benk9

, aoowsed asked 
witness if' he could loan a.couaed soma money. Witnaas loanec:l hia *20, which 
aoou.sed promised to repay "around PB¥ day•. Ferdinand atated that about 
the 15th and 16th of' July aoouaed asked him for another $20, but that he 
had only $10, which he loaned to accused. Thia wu to be repaid on pay 
day. Witneaa atated that neither amount had been repaid (R.54-66). 

h. Specification 2, Charge III (originally Specifioation 6, Charge II). 

Corporal Peck testified that about 20 May 194,3 aoouaed asked him it 
he had a:ny lllOney, saying that "he would like to go to town or something•. 
Peak had none, but went to the Post Exohange, borrowed $10 from a friend, 
brought it baok, and ga.ve it to a.coused. Accused promised to repay it on 
PB¥ day and told Peok not to say e.nything about it. Peok testified that 
it had not been repaid. He requested pa.ym.ent once, and aoouaed said "that 
he would get it• for him (R.22). 

Evidence for defense. 

Sergeant Wayne A. Bovers, 17th Base Headquarters and Air Be.se Squadron, 
APO 964, testified that he wu with aoouaed on the morning of 13 August 
from 0830 to 1015, having aeen aoouaed shortly af'ter he got up. l'ritneu 
",rould not say the man wa.s drunk:1t. Aocuaed me.de out report,, signed hi• 

, ziame, filled out the guard book.,_was peri'eotly steady' on his feet, had 
no intoxicating liquor, and tool: no drinks. He knew what he wu doillg 
(R.71-75). 

Ca.ptain ~ s. Pla.ine, Signal Corps, APO 964., testified tha.t ha and 
1tLi.eutenant Sidenapinner• took aoouaed to the medical offioer abo\tt t6 
minutes after aoouaed was placed in arrest on 13 August 1943. - He testified 

, that aocused'• Toioe was "muddled" and that he was not perfectly steady on 
his feet at all times, but that he did not stagger. Witneaa "would not · 
say that1t acouaea wu drunk, though "he ma:r have been drirkin,• {R.76•78). 
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First Lieutenant Rudolph r. Bernstein, 17th Bue Headquarters 8.lld 
Air Base Squadron, APO 964, testified that one day some t:l.JDe •about the 
first or second week or Auguat • he pe.ued accused's room in their 
barracks, noticed a.oouaed in his room, and entered. Standing within 
5 or 6 feet of accused, he noticed no evidence of liquor on aoeuaed's · 
breath. Accused •seemed to be sick•. He was shivering and sweating · 
at the same time, appeared to have great diffioul ty' in controlling him
self, "and • • • his body seemed to be red•. Witness asked aocuaed 
whether anything was the ma.tter, and aocused said, •No, nothing. I 
will be all right•. Witness stated that he 'had observed accused similarly 
affected upon one. occa.aion after he (witnesa) and other officer• ha.d been 
detailed to stand guard over him (R.79,80). 

Captain s. B. M,yerson, Medical Corps, 76th Station &spital, teati
fied that he was ward officer in the psychiatric section of the hospital, 
that he had approximately 11 years of civilian experience in orilid.nal 
psychiatry, aDd that he had examined and oared for accused tram 14 August 
to ·22 August. He stated that during this time accused •ahond symptoms 
of severe anxiety. He was very shaky', nervous, irritable and apprehensive. 
Be slept very poorly, tossed a.bout, mumbling in his sleep, aa though he 
was having nightmares". He also showed a marked depresaion, and was 
worried a.bout the past and future. During his hoapi talization, his con
dition improved, which witness attributed to "relaxation of responsibility 
in the hospital situation. the general nursing and oare that he received· 
there, e.nd the discussion and ventilation of his difficulties with the 
psyohiatrist". Witness diagnosed accused's condition as npsyohoneurosis, 
mixed, aeveren, stating that this we.a a combination of anxiety and de
pression. He.defined npsychoneurosis" a.a "a borderline mental disturbance 
occurring in emotionally urustabl• individuals", and stated that for a 
person so constituted, drinking liquor llwould be a form of escape from a 
distressing situation". He stated that accused had received maximum benefit 
from his hospitalization, and that he was sane and legally responsible tor 
his aots (R.81-84). 

Accused nade an unsworn statement. Testifying with respect to Charge 
I and its Specification, he st&ted that though he was no lone;er transpor
tation officer at the time he was offioer of the day, nevertheless he 
"had a certain amount of authority over the dispatcher" as such, in the 
absence of "i..jor Goguen". His purpose in going to the office was to 
check up on.the day'a dispatch records and trip. tickets, because "there 
had been quite a bit of illegal use of transportation by different in
dividualsn, whose identity no ,one had been able to determine. He stated 
that Corporal Peck was "impudent in his reply" to his questions, saying 
that he (accused) "had no right to look over the records", but that he 
disregarded this•.Ii3 went back about 2200 to remind the men of blaokout 
regulations, asked Peok if all vehicles were in. and warned him against 
unauthorized use of vehicles. He stated that Peck seemed 8 very upset 
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a.bout 'aomething" at the time (R.86-87). 

The clip in the pistol whioh bad been issued to aoo-uaed a.s offioer 
or tha day was defeotive, and he tried to substitute for it one of those 
in the drawer of the desk in his .former offioe. - While he was trying other 
clips in the gun, he walked into the main offi oe, &Ild Peok trice reme.rked 
that he "should be careful with that gun that somebody migl:lt get hurt". 
He had not pointed the gun direotly at any om, and told Peok •to ahut 
up. I didn't want to hear a.ny·more about it". In manipulating the gun 
to see it shells would pass trom the new ·olip into the chamber, he 
allowed tho gun to tire onoe, dae to be.ndagea• on his aeoond and index 
finger• (R.82)•• 

When Colonel F.dlrarda plaoed him under arrest about 1100 on the next· 
day, he had no knowledge of and wa.a not informed or the reuon for it. 
HI waa not informed until the 16th, by- the investigating o££ioer, at the 
hoapite.1. He thought then that it might; haff grown out of his argument 
with Peok. He denied being drunk or urioualy 1.mder the influenoe of 
liquor while oftioer ot ti. day, denied taking a drink of liquor anywhere 
near the diapa.tchers• otfioe, and denied having offered a~ ma.n there a 
drink of liquor. He admitted ha!i,ng drunk during the twenty-tour hour 
period "not more than three or four ounces,' at the most•. He stated 
that he .walked a 1tra.ight line at the hospital "in what. I thought was 
a reasonably satis.faotory manner•, considering the faot that he had 
not had :more than an hour'• unbroken sleep during the night, aDd stated _ 
that "I had dittioultywith tongue-twisters e.11 the tilDe, aeywa.y"(R.87-90). 

With respect to,Speoifica.tion 7 (5). Charge I, aoous-ed denied being 
in the dispatcher'• oftioe·except upon of.fioial business, and denied 
offering a:ny man there a drink during the times alleged. He attributed 
the testimo~ of witneaaea on this Speoifieation to "two oooasions 'Where 
certain of this personnel tried to ha.vti me ousted u. transportation 
ot.fioer•. Thia in turn be attribute4 to biokering •among the nonooma. 
EYerybod;y wanted the other man's privilege• (R.88,89 ). 

He denied any financial transaotions with the enlisted men. He 
1tated that Peok ha.d unauocesatully tried to borl"OW' money from him and 
from Sergeant Zilmoerman, with aooused u aurety, and stated that Sergeant 
Ferdinand had on04t intended to purchase hi• watoh, but had "sent it baaJc• 
(R.92 ). . 

4:. The record is sutfioient to support the findings ot guilty upon . 
all Charges and Speoitioatio:r:ia. Aocu.a ed neither testified nor ottered 
evidence to contradict the proseoution•s testimo~ ocft:l.oerning Specitica- · 
tions 1,3, and~ of Charge II, and there is no reasonable dolt.ht that 
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• 
1 

he oommitted these offenses. He admits having had at least four ounoee 
of liquor during the twenty-four hours in which be -w&s officer of the 
day, and one of hi• own witnesses testified that aocuaed was unsteady 
on his feet even after having been relieved of duty. The evidenoe on 
all the other Speci.t'ioations is so overwhel:ming, and aooused '• explana
tions ao unconvincing, that there ia no reasonable doubt of hi• guilt. 

. 5. Two minor errors during trial require comment. Major Gifford 
and Captain Hesse were permitted to testify concerning the results of, 
two blood alcohol tests (Charge I and Specification) taken in the 
morning and &f'ternoon of accused's a.rrest. Neither we.a able to state 
of his own knowledge that the blood tested had been taken from aoouaed. 
The results of the teats were, therefore, hearsay evidence, and the 
court should have been instructed to disrege.rd this teatimony. There 
is, howenr, other and compelling evidence to aupport the. findings, 
and no substantial error was committed. 

Likewise, the court erred, and unneces1arily complicated the record, 
in amending the Charges to strike Specifications 6 and 6 from Charge II 
(Article of War 195) and set them up u Speoifioa.tiom l and 2 of a new 
Charge III, in violation of Article of War 96. If, as claimed b7 defen,e 
counsel, the offenaea cha.rged in these Specifications did ru:,t constitute 
Tiola.tions of Article of W,u- 95, but violations of Article of War 96, tlw · 
court, without any amendments,, could have so.·.f'oum. ibe oourt•a a.otion, 
however, was favorable to a.caused in that violation of a. less stringent 
Article was charged. Xh.e error can not be said to ha-ve prejudiced ac
cused. 

6. War Depa.rti:nent records show that accused is 30-3/12 7ea.ra of 
a.ge and single. He finished the 11th grade, but pid not gradus.te fr01a 
high school. He operated his own eleotrioal contracting business for 
three year• before enliating in the Army in Ootober 1940. At the tilae 
he wu sent to Officer Ca.ndida.te School at Camp i.e. Virginia., he was 
a ata.ff sergeant, and was oommiuioned a Seoond Lieutena.ut, 12 .February 
1943. 

7. The court 1ru legally- co.n.stituted a.nd ha.d juriadiction of' the 
peraon and offense. No error• injurioual7 affecting the aubatantia.l rights 
of aco'QS ed were oomitted during the trial. In the opinion of the Boa.rd 
of Rerlew the record ot trial is legally auffioient to support the find
ings and the aentenoe and to warrant confirmation thereof. Diamissa.l i• 
mandatory upon con;viction of an officer for Tiola.tion of Article of War 
86 in time of' war. and is authorized under Article ot War 96. 

~-:;~~+:~~:::::,'---;:::--' Judge Advocate. 
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lat Ind. 

25 FEB 1944 - ro the Secretary ot War. 

1. Herewith transmitted tor the action ot the Preaident are the 
record of trit.l and the opinion ot the Board or Review in the oaae ot 
Second Lieuteault Ge.i.nea B. Bracltord (0-1687860'). Ql».rtennaater Corpe. 

2. I concur in the opinion ot the Boa.rd ot Review that the reoord 
ot trit.l ia legally aut.ficient to support the tindinga aild the aente:aee 
&lld to warrant confirmation thereof. I recommend that the Hntenoe be 
eontinied and carried into execution. 

3. Incloaed are a clrafi ef a letter tor your signature tran.smittiJlg 
the reoord to the President for hia action and a tors ot ExecutiTe action 
deaigned to oarey into ef!'eot the reoammandation hereinabon ad•• 1hould 
auch action meet with approTal. 

~- '~ - e2.-·_«>_+_...,,__ 

11,yron c. Cramer, 
Major General, 

3 Inola. i'he Judge Advocate General. 
Inol.l-Reoord of trial. 
Incl.2-Draft of ltr. for 

aig.· Seo. of War. 
Incl.3-Form of Ex. action. 

(Sentence confirmed. G.C.M.O. 164, 11 Apr 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. (291) 

3PJGN 
·cM 247163 

14 JAN. 19« 
UNITED STATES. ) 

) 
THIRD SERVICE COM!WID 

APJ,CT' SERVICE FORCES 
v. ) 

Trial by G.c.u., convened at) 
Second Lieutenant WILLIAM ) Fort George G. Meade, Mary
G. SIMPSON {0-1821923), ) land, 29 December 1943 • 
Adjutant General, Branch . ) Dismissal and confinement 
Immaterial Replacement ) for one (l) year. 
Pool. ) 

OPINION of the BOARD OF REVIEllf 
LIPSCOMB, SLEEP.ER and GOLDEN, Judge Advocc.tes ---------·-----

1. The Board. of Review has examined the record of trial in the 
case or the officer above-named and submits this, its opinion, to The 
Judge Advocate General. 

2. The accusetl-w:~s tried upon the following Charges and Speci
fications 1 . 

CHARGE I: Violation of the 58th Article of War. 

Specification, In that Second Lieutenant William G. Simpson, 
Adjutant General, Branch Immaterial Rep1ace~nt Pool, 
Fort Washington, Maryland then of 603rd Tank Destro;rer 
Battalion, did at Camp Hood, Texas, on or about 23 June 
1943, desert the service of the United States and did 
remain absent in desertion until his return to military
control at Baltimore, Maryland, on or about 7 ~ember 
1943. 

CHARGE; H: Violation of the 95th Article of war. 

Specification 11 · In that Second Lieutenant William G. Simpson, 
.Adjutant General, Branch Immaterial Replacement Pool, Fort 
Washington,· Maryland then of 603rd Tank Destro;yer Battalion, 
Camp Hood, Texas, did at Washington, D. c. on or about 10 
September 1943, with intent to defraud, wrongfully and un
lawfully make and utter to the Ambassador Hotel, Washington, 
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n. c., a certain check, in words and figures as follows, 
to wit: 

AMBASSAOOR 
HOTEL 

14th and K Streets 
Washington, D.C. 

Sept. 9, 1943 

· Pay to the 
order of Ambassador Hotel 

Twenty .and no/100 
$20.00 
dollars 

1st National Bank of Temple 
I·~reby represent that the 

Temple, Texas 
? 

amount drawn for in this 
draft is on deposit to rrry 
'credit, free of any claims, 
and acknowledge that.this 
amount has been paid to me 
upon my presenting of such facts. 

Signature William G. Simpson 
Street 603rd T.D. Bn. 

City · Camp Hood, ·Texas 

and by means.thereof,_did fraudulently obtain from the 
Ambassador Hotel, Washington, D. c., the sum of $20.00, 
he, the said Second Ueutenant William G. Simpson, then 

. well knowing that he did not have and not :intending that 
he should.have sufficient funds in the First National 
Bank of Temple, Tempie, Texas, for the payment of said 
check. 

Spffcification 2: Same form as Specification 1, but alleging 
check drawn on Temple National Bank, Temple, Texas, dated 
10 Septomber 1943, payable to order of and made and 
uttered to saine hotel, at.same place and fraudulently 
obtaining thereby $20. 

Specification 3: Same form as Specil'ication 1, but alleging 
• check drawn on same bank as in Specification 2, dated 

13 September 1943, payable to order of and made and 
· uttered to same hotel, at same place, and fraudulently 
obtaining thereby $20. 
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Specification 4: Same fonn as Specification l, but alleging 
check drawn on same bank as in Specification 2, dated 15 
September 1943, payable to order of and made and uttered 
to same hotel, at same place, and fraudulently obtaining 
thereby $25. 

Specification 5: Same form as Specification l but alleging 
' check drawn on same ban~ as in Specification 2., dated 

16 September 1943., payable to order .of a."'ld made and 
uttered to same notel., at same place; and fraudulently 
obtaining thereby $20. 

Specification 61 Same form as Specification 1., but alleging 
check drawn on same bank as in Specification 2, dated 
17 September 1943., payable to order of and made and 
uttered to same hotel., at same place, and fraudulently 
obtaining thereby $18.50. 

. 
.He pleaded to the Specification., Charge I., guilty except the words 
•camp Hood, Texas•., •desert• and •in desertion•, substituting therefor 
.respectively., the words •camp Shelby, :Mississippi•., •absent himself' 
without leave from•, and -itwithout leave•., of the excepted words not 
guilty, of the substituted words guilty; to Charge I., not guilty of a 
vioiation of the 58th Article of War but guilty of a violation of the 
61st Article of War; to all Specifications., Charge II, guilty; and to 

'Charge II not guilty of a violation of the 95th Article of War but 
guilty of a violation of the 96th Article of Ylar. He was found guilty 
as he pleaded and was sentenced to be disn:issed the service., to forfeit ... 
all.pay and allowances due or to become due and to be confined at hard 
labor at such place as the reviewing authority may direct for one (1) 

· year. · The reviewing authority approved only . so much of the sentence 
as provides for dismissal fran the service and confinement at hard labor 
for one (1) year and forwarded the record of trial 1'or action under 
Article of War 48. 

3. The evidence for the prosecution was adduced by agreed stipu
lations and shows that on or about ~3 June 194.3 the accused absented 
himself without leave from his organization., t..he 603rd Tank Destroyer 
Battalion, until he returned to military control on 7 December 1943 at 
Baltimore., Maryland., that between 9 and 17 September 1943 J,e drew and 
cashed the checks described in the six Specifications., Charge II, at the 
Ampassador Hotel, Washington., D. c • ., which were forwarded to the banks 
upon which they were drawn in regular course of business and returned 
by such banks unpaid and.marked •unable to Locate•, and that the cashiers 
of such named banks would., 'if present., testify that, at the time of the 
presentation thereof., the accused did not have nor thereafter have an 
accol.lllt with such b~s. It ,'!as further stipulated that on 27 December 
1943 the Ambassador Hotel was reimbursed in full for the six checks 
(R. 9-10; Ex. A). 
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4. The evidence for the defense shovfs that between 8 Deceillber 1943 
and the date of trial the accused had been examined by competent physicians 
who found him sane and physico.lly qualified to perform his du;t;ies even 
if ordsred to extended field service (n. 10). , 

Tha accused, after explanation of his.rights as a witness, testified 
that he had had about seven years of prior enlisted service before 29 
June 1937, that he was inducted on :.::3 March 1942, and was graduated '1'rom 
Officers Training School on 30. October 1942 when he was co,mnissioned a · 
second lieutenant, and that he had asked for extended field duty. His 
organization has been alerted for an ext..ended period but he had been .. 
ordered to report to the Special Troops, Headquarters Third Army, Louis- / 
iana, on or before midnight of 20 June 1943, which he did, for a week's 
training as a maneuver umpire. On 23 June_ 1943 he was afflicted v.rith a · 
severe toothache and absented himself without leave f0r sevoral days 
while securing dental treat.':lent and attempting to secure relief from the 
pain caused thereby. Upon the pain subsiding he partially realized that 
he was absent without leave and cormnenced drinking which he continued daily 
thereafter during his entire absence of about 5! months, but denied any 
intention to desert the service. He professed ignorance of all his 
actions during such period by reason of intoxication and claimed that 
he met his expenses., 1dthout drawing a pay voucher, with ~;250 in cash 
which he had upon his person and by drawing checks U!)On the two banks 
at• Temple, Texas, to :which city his checks had formerly been sent directly 
and where such two banks by arrangement with the Camp Fiscal Agency at 
Cal:lp Hood., Texas., would honor them regardless of upon which bank they 
were drawn. He had no source of income except his pay and denied any 
knowledge of the condition of his bank account. Upon cross-examination, 
he admitted that his return to military control had been occasioned by 
his arrest by civil authorities, that he made no deposits to his account 
during the 5i month period, thinking that he had funds there., and that 
he had no recollection of what he did or where he went during such period. 
Upon examination by the court he disavowed prior disciplinary measures 
of any kind having been taken against him and strenuously asserted a 
desire to be afforded an opportunity to remain in' the service and tQ · 
have extended field service (R. 11-22). 

5. The Specification., Charge I~ alleges that the accused at Camp 
Hood., Texas, on or about ~3 June 1943 deserted the service of the United 
States and remained absent in desertion until on or about ?.December 1943. 
By exceptions and substitutions he was found guilty of absence without 
leave from Camp Shelby., Mississippi, for such specified period of time 
and not guilty of a violation of Article of war 58 but guilty of a viola-· 
tion of Article of War 61 as he had pleaded. The elements of the offense 
of absence ~thout. leave and the proof required ior conviction thereof, 
according to applicable authority, are as follows: 
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•***(a) That the accused absented himself from 

his. comrr:and, * * *, station, or C<;1IDP for a certain period, 
as alleged; and (b) that such absence was without authority 

'trom anyone competent to give him leave• (M.C.M., 1928, par. 
132). · 

The evidence for the prosecution amply shows the commission of the 
offense of absence'without leave for the period of time ·specified as 

· found by the court and supplements the accused's plea of guilty thereof. 
The accused by his own testimony also admits the con:m.ission of the offense 
as found by the court; The evidence, therefore, conclusively supports 
the findings of guilty, by ap~ropriate ~captions and substitutions, of 
the offense of absence without leave for the period of time specified, 
in violation of Article of War-i 61. 

.. . 
6. Specifications J.-6, Charge II, 'allege that the accused on speci

fied dates between 9 and 17 September 1943 •with intent to defraud, wrong
fully and unlawfully" made and uttered to the Ambassador Hotel six checks, 
drawn upon designated banks in named ambunt3 whereby he "fraudulently ob
tained from such hotel the cash theref'or when he knew that he did not have 
and not intending that he should have sufficient funds in such designated 
banks for the payment thereof. He was found guilty thereof, not in vio-

. lation of Article of vrar 95 as charged, but in violation of Article of 
".":a.r 96 a.s by him pleaded. Making and uttering checks under the circum
stances alleged in the Speci.fica.tions violates Article of War 96 CCM 20207/ 
(1934) Dig. Ops. JAG, 1912-40, Sec. 453 (22)). 

. The evidence for the prosecution amply supplements the accused's plea 
of guilty to the Speci4'ications and his plea of guilty to a violation of 
Article of War 96, all as found·by the court. His own testimony con
clusively demonstrates his guilt as by him pleaded and as by the court · 
found. The evidence, consequently, beyond a reasonable doubt supplements 
his plea of guilty and supports the findings of· guilty of Specifi•cations 
1-6, Charge II, in ~iolation of Articl~ of "l:ar 96 a~ found. 

7. The accused is about 33 years old. The records oi; the War 
Department show that he has had about five years enlisted service prior 
to 29 June 1937, receiving honorable discharges both in 1932 and 1937, 
that he was inducted on 24 March 1942 and was ccmmissioned a second 
lieute~t on 30 October 1942 upon completion of Officers Candidate 
School and that he has had ·active duty since the latter date as a 
commissioned officer. 

8. .The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial• 

. For the reasons stated the Board of Review is ·of the.opinion that the .. 
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record ot trial is legally sufficient to support the findings or guilty 
or all Charges and Specifications; as found by the cour-t., and the 
sentence and to warrant confirmation thereof. -Dismissal is authorized 
upon conviction .of a violation or Articlo of war 61 or 96. 

{/k,_ c°~ Judge Advocate 

_____(._O._n..__Le .... Judge Advocate....a=v.:..ie )._______,, 

• 
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SPJGN 
Chl 247163 

1st Ind. 

War Department, J.A.G.o., ~ To the Secretary of War. 

7 · FEB 1944 
1. Herewith transmitted for the action of the President are. 

the record of trial and the opinion. of the Board of B.Aview in the 
'case of Second Lieutenant William G. Simpson (0-1821923), Adjutant 
General, Branch ImllBterial Replacement Pool. · 

:•' 

2. I concur in the opinion of the Board of Rertew that the 
reccrd of trial is legally sufficient to support the findings and 
sentence as approved by the reviewing authority and legally suffi
cient to warrant confinnation thereof. I recommend that the sentence. 
as approved by the reviewing authority be confirmed and ordered exe-
cuted. • 

. . 
3. Inclosed are a draft of a letter for your signature, trans

mitting the record to the· Pres~dent for his action, and a fonn of 
.Executive action designed to carry into effect the .foregoing recom
mendation, should such action meet with approval. · 

!,l'yron C. Cramer, ' 
Major General, 

The Judge Advocate Generalr 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - D.ft. of ltr. for 

sig. Sec. of vrar. 
Incl 3 - Form of Executive 

action. 

{Sentence as approved by reviewing authority confirmed. 
O.C.M.O. 143, 30 :Mar 1944) . 
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WAR DEPARTMENT 
_ A:rrrt:, Service Forces 

In the_ Office ot The Judge Advocate General 
Washington, D. c. (299) 

SPJGQ 
CM 24?294 

UNITED STATES ) 44TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort lewis, Washington, 28 

First Lieutenant GEORGE ) December 1943. Dismissal. 
M. AITKEN (0-12940CY7) 1 ) 
Corps of Engineers. ) 

--·-----
,OPINION of the BOARD OF P.EVIEW 

ROUNre, ~URN and FREDERICK., Judge Advocates 

l. The Board or Review has examµied the record of trial in t.l-ie 
case of the officer named above and submits this, its opinion., to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
.t'ications: 

CH.A:roE: Violation of the 96th Article of War. 

Specification 1: · In that First Lieutenant George M. Aitken., 
Company c., 63rd Engineer Battalion (Combat)., did., at 
Fort Lewis, Washington on or about 14 November 1943 
wrongfully order Technician Grade V Edward A Strunk 
to sign the name of First Lieutenant Norman Mendle
son, then duty officer of the 63rd Engineer Battalion 
(Combat) on a Driver's Trip Ticket and P. M. Service 
Record War Department Fo:nn 48, neither the said First 
Lieutenant George M. Aitken nor Technician Grade V 
Edward A Strunk being authorized to sign the name of 
said First Lieutenant Norman Mendleson on said Driver's 
Trip Ticket and P. M. Service Record. 

Specification 2: In that First Lieutenant George M. Aitken, 
Company c, 63rd Engineer Battalion (Combat) did at 
Fort Lewis, Washington, on or about 14 November 1943, 
wrongfully take amr use, without authority, a l/4 ton 
truck #20254t/'/3, property of the United States, of a 
value o.t' over fifty dollars ($50.00). 
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Specification 3: In that First Lieutenant George M. Aitken., 
Company c., 63rd Engineer Battalion (Combat) did., on 
or about 15 November 1943 at Fort Lewis, Washington 
appear before his Commanding of.t'icer in such a state 
or intoxication that he was physically unfit for 
duty., to wit: taking command of his compaey- in a 
move into the field with his battalion, and did remain 
unfit for duty through on or about 18 November 1943. 

ADDITIONAL CHARGE I: Violation of the 61st Article of War. 

Specification, In that First Lieutenant George M:. Aitken., 
Compaey- c., 63rd .Engineer Battalion (Combat)., did, 
without proper leave, absent himsel.r from his station 

~...... at Fort Lewis, Washington from on or about 2 December 
1943 to on or about 7 December 1943 • 

.ADDITIONAL CHARGE II: Finding ot not guilty-. 

Specification: Finding ot not. guilty. 

He pleaded not guilty to all the Charges and Specifications. He was 
found not guilty of Additional Charge II and its Specification, but guilty 
ot the remaining Charges and Specifications. No evidence ot previous 
convictions was ·introduced. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the record 
o.t trial tor action under Article ot War 48. 

3. The competent evidence of the prosecution shows that accused 1f&8 

on 14 November 1943 a'first lieutenant in connand of Compaey- •cw., 63rd 
Engineer Battallm, stationed at Fort Lewis, Washington. At noon that 
date accused telephoned from nearby Tacoma to Corporal E. A. Strunk, a 
member of the same organization and assigned as driver to l/4 ton truck 
#20254ffl3, property- of the United States., (commonly known as a •jeepn), 
and instructed him to bring the ·jeep to meet him (the accused), and 
also to sign Lieutenant Mendleson's (First Lieutenant Norman Mendleson) 
name to the driver's trip ticket. In compliance with' this order Corporal 
Strunk signed Lieutenant Mendl.eson's name to the trip ticket and drove 
the •jeepa to accused's home .in Tacoma whence he first brought accused. 
back to camp but later drove him back to Tacoma (R. 9-11,; Pros. Ex. 1). 
First Lieutenant Norman YeDdleson was Of!icer of the Day during 14 
November 1943 (Sunday) and did not sign the trip ticket nor did he 
delegate aey-one else to sign tor him (R. 12-13). It was stipulated of 
record that the motor vehicle described had a value at the time of over 
$50 (R. 8). · 
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On 15 November 1943 the accused mat Lieutenant Colonel Jolm R. Bots.ford · 
•around the corner of the building• in Fort Lewis and told him that he . 
wanted to be relieved from duty and transferred overseas. Colonel Botsfort 
noticed that accused was •very tired, his eyes wer.e bloodshot, he seemed 
to be exhausted, and he had a strong odor of alcohol on his breath and he 
was untit for duty. So I placed him in arrest in his quarters.• In his 
opinion the accused was intoxicated (R. 15-16). The accused remained in his 
quarters from that time until 19 November 1943, a period of £our days, when he 
was paroled in order to accomparJiY the battalion on maneuvers (R. 16). Fran 
the 15th to the 18th of November accused itwas a pretty sick man11 and con
fined to his bed. Sergeant E. G. Aronis brought his meals to him but could 
not tell whether accused was intoxicated. He smelt no liquor nor did he 
see any evidence of drinking. The accused talked sensibly but was sick 
(R. 18-19). 

On 2 December'l943 the accused could not be found in the Battalion 
area (R. 20). The accused was absent -without proper leave (R. 26) from 
that date until 7 .December 1943 (R. 21-25). 

4. The accused, having been advised regarding his rights as a witness 
in his own behalf, elected to testify {R. 37) regarding the Additional 
Charges and their Specifications. In view of the .finding of not guilty of 
Additional Charge II and its Specification his testimony pertaining there
to is omitted. In explanation of Additional Charge I and its Specification 
he related that he had been drinking heavily about 2 December 1943 and, 
tharefore, could not recall leaving Fort Lewis on that date (R. 38-39). 
He was worried at the time concerning the charges that were being made 
against him (R. 39) • He admitted that he must have departed from Fort 
Lewis because during his absence he visited his home in Long Beach, Cali
fornia for two or three days. Due to his condition his memory was hazy 
regarding the details of his absence. He was on his way back to Fort 
Lewis when he surrendered volmitarily to a military policeman on the 
train. He could not explain why he surrendered nor exactly where {R. 39). 
He produced the unused portion of his railroad ticket -which appears to be 
the return portion of a furlough ticket good for one passage from Los 
Angeles to Tacoma, Ti~shington (R. 38, Def. Ex:. 2). 

Defense counsel recalled all. of the witnesses produced by the 
prosecution to testify.as to the good character and military ability and 
value of the accused prior to 14 November 1943. Colonel Botsford expressed as 
his opinion that he was an excellent officer {R. 31), that accused's Quali
fication Card (Def. Ex. 1) showed his past manner of performance of his 
duties to be •Excellent• (R. 31), and that the accused's ftrmer connnander, 
a Colonel Nelson, stated to the witness that from October 1942 to November 
1943 accused had a clear record and was an excellent officer {R. 33). 

- 3 -

http:testify.as


(302) 

}.(ajor H. E. Arnold .considered accused one ot his batta.lion•s bast com
pany- commanders (R.· 34). First Lieutenant B. Czapszys, who was placed 
in cormnand ot Company •c• when accused was relieved of canmand, gave 
his opinion that as an officer •they don't come any better than Lieu- . 
tenant Aitken• (R. 34). Corporal E. A. Strunk and Sergeant E. G. Arcnis 
were of the opinion that accused was a capable company commander and 
one of the finest and they would be rllling to submit to his authority 
at any time (R. 35-36). Lieutenant Norman Mendleson always thought accused was 
a very good officer (R. 37). 

5. With re.t'erence to the Charge and its three Specifications it was 
clearly established, without contradiction, that the accused on l4 Novem
ber 1943 ordered Corporal E. A. Strunk to sign the duty officer's name to 
a driver's trip tickst, without that officer's authority, for the purpose 
o! taking out ot the ca.mp the 8 jeepa to which the corporal. had been as-

.signed as driv~r,. and, on th~ same date, made personal use of the •jeep• 
which was the property of the United States, t.~en having a value ot over 
$50. Such was the purport of the testimony of Corporal Strunk and the 
duty officer. Judicial notice may be taken of exist:j.ng War Department 
policy concerning the operation of its motor vehicles and it may be 
inferred that the use of one of its vehicles for purposes other than 
official business is wrong.fu1. The same inference may- be drawn from the 
signing of another's name without his k:n01Vledge or consent. ,There is no 
e "i.dence in the record that the signature or name of the duty officer 

·wa.s required on the driver's trip ticket for any purpose. It may be 
inferred., however, from the circumstance of using Government property 
for an improper purpose that the instruction to sign the duty officer's 
name to the driver's trip ticket was given to further this improper use 
and was, for that reason alone, wrongful. The proof that the signing 
or the instruction to sign, was wrongful would have been more clearly 
supported if the prosecution had shown that the signature or approval of 
the duty officer on the trip ticket was necessary in order to drive the 
vehicle from the camp. However, without such additional. evidence, the 
Board is o! t.ie opinion that the record is legally sufficient to support 
a finding that the acts clearly shown ware wrongful under the circum
stances. 

It· was a:.so ::lca.rly shown by Colonel J. R. Botsford, who saw the 
accused and described his condition, and the sergeant who waited upon 
him daily, that accused was on 15 November 1943 in such a state of 
intoxication that he was unfit for duty and was so sick as a result that 
he remained unfit for duty- from that date until about 18 November 1943. 
Such evidence is legally sufficient to support the finding of guilty of 
Spe11if'icatim 3 of the Charge. 
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With reference to Additional Charge I and its Specification two 
officers of accused's organization testified that accused was absent 
frca his organization without authorit7 from 2 December 1943 until 
7 December 1943. The accused admitted on the stand that ha was 
absent during that period of time and voluntaril7 surrendered while 
returning to the camp on 7 December 1943. Proo! of this offense was., 
therefore., ample and the finding thereon legall7 sufficient. 

6. The records of the Adjutant General show the accused to be 2st 
years ot age., married., and the father of one child. His residence was 
-Long Beach., California. He at~nded high school for zj- years., worked 
as a pile driver in,bridge construction for 3 years., as manager o! 
sales of sporting goods for one 79ar., and aa liuperintendent of oil 
drilling for .3 years. He enlisted in the serviee 26 December 1941., 
served as a radio operator in a field artillery battalion until he 
attended OCS at Fort Benning., Georgia., where on 28 September 1942' he 
was commissioned second lieutenant., Intantry. His performance ot 
duty was rated as excellent from that da~ until he was promoted to 
first lieutenant., 5 May 1943. 

?. The court was legall7 constituted. No errors injuriousl7 
affecting the substantial rights of the accused were connnitted during 
the trial. In the opinion 0£ the_ Board of Review the record of trial 
is legally sufficient to support the i'indings of guilty and the sen
tence and to warrant confirmation thereof. Dismissal is authorized 
upon conviction of Articles of War 61 and 96. 

Judge Advocate 

Judge Advocate 
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1st Ind. 

War Department, ~ .A.G.O. - FEB !944 - To the Secretary' of war.3 
l.. Herewith transmitted for the action of the .President are 

the record of trial and the opinion of the Board ot Review in the 
case of First Lieutenant George M. Aitken {o;..1294007), Corps of 
Engineers. 

2. I concur in the opinion of the Boe.rd of Review that the 
record of trial is legally sufficient to support the findings and -
sentence and to warrant confirmation thereof. I recommend that the 
sentence be confirmed and carried into execution. 

, J. Inclosed are a draft of a letter tor your signature, trans
mitting the record to the President for his action, and a form of · 
Executive action designed to ca:rry into effect the reconmendation 
hereinabove made, should such action meet with approval•. 

-~ ~, ~-o....__,.__ . 

Myron c. Cramer, 
Major General, 

The, Judge Advocate General. 
3 Incls. 

l - Record of trial. 
2 - Dft. ltr. for sig. 
J - Form ot action. 

(Sentence confirmed. G.C.M.o. 94, 10 ~~r 1944)., 
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Army Service Forces 
In the Office of The Judge Advocate General 

Washingtoo,D.c. 
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24 FEB 1944 .

SPJGH 
cu 247302 

UNITED STATES ) 93RD INFANTRY DIVISION 

v. 
) 
) Trial by a.c.ll., convened at 
) Camp Clipper, California, 

Second Lieutenant CORNELIIB ) 21-22 December 1943. Dis
J. COMPTON., JR. {0-1172808), ) missal and total forfeitures. 
Field .A.rtilleey. ) 

OPINION or the BCWID OF REVIEW 
DRIVER, O'CONNCR and LOTTERHOS, Judge Advocates 

1. The BO,l,rd or Reviel" has exemined the record of trial in the case 
of the officer n.lJlled above and subnits this, its opinion, to The Judge 
Advocate Generai. 

2. The accused was tried upon the following Charges and Specifica
tions& 

. ··q'HARGE I I Violation of the 96th Article or War. 

Specifications In that Second Lieutenant Cornelius J. Compton, 
· Jr., 596t». Field Artillery Battalion, having receiTed a 

lalli'nl canmand from Captain Henry M. Gibbs Jr., his 
superior officer., to be duty officer for Battery c, 596th 
Field Artillery Battalion for the week-end or 6 November 
1943 to 8 November 1943, did at Camp Clipper, Essex, 
Calif. on or about 6 November 1943, fail to obey the same. 

CHARGE IIa Violation or the 61st Article of war. 

Specificationl In that Second Lieutenant Cornelius J. Compton., 
Jr., 596th Field .Artillery Battalion, did without proper 
leave absent himself from his battery at Camp Clipper, 

· Essex, California, from about 1630, 6 November 1943 to about· 
0500, 8 November 1943. · 

CHARGE IIIa Violation of the 9Sth J.rticle or War. 

Specification la In that Second Lieutenant Comelius J. Compton, 
Jr., 596th Field .lrtiller;r Battalion, did at Camp Clipper, 
Essex, Cali!omia, on or about 8 November 1943, with intent 
to deceive captain HenryM. Gibb Jr., o!ficial'.cy' state to 
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the said Captain· Henry M. Gibb Jr., that he left the 
Battery Ar:-~ Saturday afternoon to play poker at Division 
Artillery Headquarters Battery nth Lieutenant Frosh and 
Capta:in o•Kelley and played poker with them saturday 
night, which statement was known by the said Second 
Lieutenant Cornelius J. Compton Jr., to _be untrue.· 

• 
Specification 2t (Finding of not guilty). 

Specification 31 (Findi~ or not guilty). 

He pleaded not guilty to all Charges and Specifications. He was f'ou..'ld 
guilty of Charges I and II and of the Specificat-iCl'lB thereunderJ guilty 
of Specification l, Charge III; not guilty o:f Specifications 2 and 3, 
Charge IIIJ · and not guilty of Charge Ill, but guilty of a violation of 
the 96th Articb or war. He was sentenoed to dismissal, total for
feitures and eonfinEilllent at hard labor for five years. The reviewing 
authority approved the sentence but remitted the con!inement 1JApo1ed,. 
and forws.ro.ed the record of trial for aetion under Article of War 48. 

J• The ~dence terr the prosecutiont 

a. Specification, Charge- It First Lieutenant Ellis J. Diggs, 
Executive-Officer, Battery c, 596th Fielq Artiller;y Battalion, at the 
request ot Captain Henry M. Gibb, the battery collllll8ll.der, Wormed ac
cused about l24S Saturday, 6 NQVember 1943, that accused was battery 
duty- o!!icer for the weekend. Accused merely replied, •.AJn I'/11 .and 
began talking about another subject. Lieutenant Diggs was serious, and 
said nothing to lead accused to believe he 111as •ld.dding•. · He W8.I 

satisfied accused understood the order. Captain Gibb saw accused in the 
battery orderly room at about 1545 that da7, and said •r 1lnderatand 
you. are going to hold down the fort this weekend". Accused replied, •r 
have heard words to that effect•~ Capt,ain Gibb then said, •Since you 
will be the duty of'!icer o£ the Battery, I want you to see that certain 
things are done * * *"; •I want ;you to see that the ba1Tack bags are 
marked, and I want you to keep· a close watch on the Batter;y because it 
is pay day". He was.positive accused understood him. Accused le.ft the 
orderly roca and Captain Gibb d:l,d not see hi.a again until the following 
Monday mon,ing. captain Gibb attempted to locate accused arourd 1630 
Saturday afternoon; looked in his tent, the moto;- pool and the post 
exchange, but could not find him. He made no further attempt to find 
accused and left the battalion area it 1700. On Sunday morning about 
09)0 be called accused at camp from hie hane in Boulder City and, as 
accused could not be found, he asked "Lt. John n. Kleck" to put a note · 
on the cot of accused to call Captain Gibb. Accused did not call. 
'l'he note (Ex. B) was on the cot of' accused on Mondey- morning {R. 7-l-S 
Jl, 42-¥i>• · ' 
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Second Lieutenant George M. Murphy, 594th Field Artillery 
Battalion, met accused around 1730 Saturday, 6 November 1943, and accom
panied him to "Captain Mason1s 11 tent in the 594th Field Artillery 
B~ttalion area where they played poker as long as the lights were on 
and then for a short time by .flashlight. Lieutenant Murphy did not 
leave camp that weekend. He saw accused Sunday morning in .front of his, 
Lieutenant Murphy's, tent (R. 24-27). . 

When Ce.ptain Gibb saw accused on Monday morring, 8 Noved>e~ 
1943, he asked how everything had been over the weekend. Accused re
plied, "EVerything was alright, although I lR!.sn't here Sunday". In 
response to further questioning accused stated that he had played poker 
Saturday afternoon, slept in the 594th Field Artillery Battalion area 
Saturday- night, had gone to 'Needles, Calitornia, with Lieutenant Murphy 
at about 08QO Sunday, had not signed. out, and had asked "Lt. Readus" 
to fttch the battery for him. Accused admitted to Captain Gibb that 
there was no question in his mind that he had been designated battery duty 
officer. On Monday morning accused also stated that they were working on 
the marking or the barracks bags (R. ·1, 10, 12-13, 43-l.i.4).

' . 

Captain Gibb testified that no duty roster of officers on duty 
on weekends was kept in the battery and the officer selected for duty 
was notified by the executive officer or by himself'. Specific instruc
tions were given to officers assigned that duty. Duty hours for the 
weekend commenced at 1600 Saturday. A duty officer could leave the 
battery area and go any place within a short distance, such as the "595th", 
provided he left word 'Where he could be located. Duty offkera could 
exchange places with other officers w1th Captain Gibb's permission. Ac
cused had been with the battery fr:,r six or seven weeks. Captain Gibb 
was positive accused had served as duty officer previously although he 
could not say- whether accused had "drawn" Sundq duty with Battery c. 
The standard operating procedure waa explained to accused when he came to 
the battery (R. 8, 12-lJ, 30-32). 

' :£• Specification, Charge Ila Duplicate copy (Ex. A) of the 
morning report of Battery C, 596th Field Artillery Battalion, for 8 
November 1943, at Camp Clipper, California, shows accused •tr. ey to .A.WOL 
1800 dtd 6, Nov 43 to 0530 8, Nov 43". Captain Gibb identified his 
signa!ure on the morning report and stated he had personal knowledge of 

·accused being absent during the period stated. However,. on cross-examina-
tion he stated that he had not tried to locate accused after l..630 
Saturday, 6 November 1943, knew accused was not in the battery area at 
1630, but had no personal knowledge or the period .tro111 1630 Saturdey' 
until 0700 Mcnday- (R. 6, 9-11, 31). 
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e. Specification 1, Charge IIIa When Captain Gibb questioned 
accused on Monday morning concerning the events or ~e weekend he 
asked accused,· "Where were you Saturday afternoon?". Accused replied, 
nI was down at Division Artiller.f Headquarters playing poker with Lt. 
Frosh and Captain o•Kelleyff. Captain Charles E. 0 1Kelley, 59Sth Field 
Artillery Battalion, had not played poker Saturday, 6 November 1943. 
First Lieutenant Vollie E. Frosh, Artillery Headquarters Battalion, 

· left camp at about 1800 Saturday, 6 November 1943, am had not played 
poker with accused in the afternoon of that day. However, he had played 
poker 'With accused Friday night, the game lasting until 0300 Seturda;y, 6 
November 1943. Captain Gibb talked to the officers na.IMd, then sum
moned accused and told him what he had learned. Accused then said he had 

. made a mistake and that he had played poker with these ot.ficers Friday 
night instead or Saturday night (R•.7, ]5-20, .44). 

4. For the defense: Sergeant Harvey UJe .Mac.Kintosch, motor sergeant,· 
Battery c, 596th Field Artillery Battalion, testified that accused was 
battery motor officer. He saw accused in the battery motor park around 
1700 Satur~, 6 November 1943. .A.ccused gave him. an errand to perform· and 
stated he was going to see a certain lieutenant, Sergee.nt MacKintosch 
could not remember the name, in the "594th11 and could be reached there 11' 
anyone asked for him. No one inquired for accused except the charge or 
quarters and Sergeant YaeKintosch told him 1'here accused could be located. 
He next. saw accused Monday morning at reveille. Reveille is not held on 
Sunday (R. 28-30). 

Second Id.eutenant Frank Readus, 596th Field Artillery Battalion, 
testii'ied that he was battalion officer ot the day on Saturday-, 6 November 
1943 aod that accused "did mention something about looking out tor his· 
Battery•. Lieutenant Readus •merely" told accused •Yes", meaning that 
•u anything came up concerning his Battery, that I would straighten it 
out". Accused did not state where he could be located. If aeything 
"comes up" in a battery and no officer is present the battalion officer ot 
the day is sent to take care or it. As battalion officer af' the day it. 
was his duty to inspect the battery areas and to check the battery offi
cers of the day- at reveille. .Accused reported to Lieutenant Readus as 
Battery C officer of the dq at 0615 Monday, 8 November 1943 (R. 32-34). 

Second Lieutenant Julian Dawson, Jr., Battery B, 594th Field 
Artillery Battalion, testified that he played poker 'Iii.th accused in 
captain Mason's tent f'ran about 1830 to about 2230 Saturday, 6 Novenber 
1943. The tent is in the area "right across from the E. P. in the 594th 
Field .Art~ll.ery• • It is not in the 594th Field Artillery Battalion area. 
Captain O Kelley and Lieutenant Frosh were not in the game. Lieutenant; 
T>awscn also aaw aceu.sed Sund~ morning (R. 3S-36h 
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Lieutenant Diggs, recalled as a defense witness, stated that it 
was •possible for duty officers to transfer duty without asking the 
Battery Commander for permission". However, it was the general practice 
to ask permission of the battery commander and for all parties to agree 
on the change. He did not know of a:rry case 'Where it was done without 
such pennission and he personally had always requested permission when
ever someone had taken duty officer in his place (R. 41-42). 

Accused testified that he was commissioned 5 November 1942, 
and had prior service in the National Guard from 1 November 1939. On 
6 November 1943 Lieutenant Diggs, who slept in his tent, came in and 
said, •I hear that you are duty officer for the weekend". Accused 
thought he was "kidding" and the only reply he made was, "Aro I?"• Ac
cused went to the orderly roan at about 1545 and Captain Gibb asked him 
if they had finished marking the barracks bags. Accused said they had 
and Cap+.,ain Gibb then stated, "There is nothing further to be done•. 
Captain Gibb did not give him any duties to perform over the weekend. 
Accused then went to the motor pool, sent Sergeant MacKintosch on an 
errand over to Battery A, and told Mac!Cintosch that if. ar,.yone noted him 
he would be in the 594th Battalion area. Inasmuch as he was the only 
officer of his battery in camp that weekend he asked Lieutenant Readus to 
look after the battery for him. He went to the 594th area and played 
poker in Captain Mason's tent. After the game broke up he went to 
Lieutenant Murphy's tent, 'Where he slept_ that night. The following after
noon he went to Needles, california, had dinner at Lieutenant Murpby•s 
house there and returned to the battalion arEB Monday at about 0430. As 
he was the only battery officer up Monday morning, he •took• reveille. 
Accused did not kn°" at aey time during the weekend that he was duty
of'ficer. He denied that he had received a definite order to be duty 
officer. He had been duty, officer previously bit did not know any of the 
•runctions11 and had never made any inquiries. "When you are assigned duty 
officer, if there is anything to be done, you do it• (R. 36-4l). 

Accused admitted that he told Captain Gibb that he had played 
poker 'With Captain 0 1Kelley and Lieutenant Frosh on Saturday. This iras 
a •mistake• and he did not intend to deceive Captain Gibb. He often 
played poker with Captain OtKelley and Lieutenant Frosh. (R. 39). 

S. !• Specification,· Charge It First Lieutenant Ellis J. Diggs, 
executive officer, Battery c, 596th Field Artillery Battalion, informed 
ac~sed at 1245 Saturdc\Y, 6.November 1943, that accused was battery duty 

. officer for the weekend. Captain Henry M~ Gibb, the battery commander., 
saw accused later, at about 1545, and said "I understood you are going 
to hold down the fort this weekend•; "Since you will be the duty officer 
of' the Battery; I want you to see that .certain t~ngs are done * * *"J "I 
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want you to see that the barrack bags are marked,· and I want you to keep 
a close watch on the Battery because it is p~ dayt'. Duty hours £or the 
weekend commenced at 1600 Saturday. Around 1700 that day accU8ed lef't 
the area of Battery c, after in!orming a non-caimd.ssioned officer ot 
the battery 'Where he could be located, and went to an officer• s tent in 
the 594th Field Artillery Battalion area whsre he played poker until 
approximately 2230. He saw the battalion ofticer or the day and re
quested him to look after Battery C during his absence. He slept that 
night in an officer's tsnt in the 594th Field Artiller:r Battalion area 
and on Sunday left camp and went to Needles, Cali!'ornia. He returned to 
camp Monday morning at about 0430. 

The foregoing evidence clear~ establiehes that accused 1'&S 

ordered by the comma.ming oft'icer of his battery to act as duty officer 
!or the weekend of 6 NOV'elllber 194.3, that ,he left his batter,y and eamp 
during the nekend, ~ accordingcy- tailed to ob,q that order. Although 
the actions or accused in leaving his battery, going to anot..lier battalion 
area, playing poker there and remaining overnight to sleep, appear whol~ 
inconsistent with hie proper performance of such dutiee as might have 
been given him or llhich might have arisen in the course or events, his 
actions m~ have been permissible in view o.f' tha testimot\V' of his com
manding officer that_ a duty- officer was privileged to go to another bat
talio~ area provided he left word where he could be located. Whatever 
doubt may be entertained in this regard, the actions or accuaed in 
leaving camp on Sunday and remaining away until:Monday morning constitute 
such a complete a.nd unequivocal abandonment of duty as to establish the 
commission of the o!.fense beyond question. Accused conceded that he did 
not serve as duty officer, claiming that he did not know he had been 
assigned to that dut7. 

The testimony or ~ccused that he did not lmow he had been desig
nated duty officer and t.hat he thought Lieutenant Diggs was "kidding• 
when he informed accused that he had been so designated, his denial that 
Captain Gibb had given hill acy duties to perfonu, his professed ignor
ance of the "!unctiom,• of a duty officer, and his expla.nation of tbs 
reasons "firrJ' he asked the battalion officer of the day to •look out• .tor 
the battery in his absence and wily he, accused, •took• reveille an · 
Monday morning, are·not impressive. 

~. Specification, Charge !Ia The moming report or Battery C · 
shows accused absent ld.thout leave .f'rom 1800 on,6 November 1943 to 
0$30 on 8 NoTember 194.3. Captain Gibb, the battery commander, who signed 
the morning report, admitted on. cross-examination that he had no personal 
knowledge whether accused was in the battery area .f'rom · 1630 Saturday to 
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0700 Monday. It is obvious from the nature of the duty orders lrilich 
Captain Gibb gave accused and t.lle su?TOtmding circumstances that Captain 
Gibb did not eontElllplate being present for duty in the battery over the 
weekend. H1s testimony that he left the battalion area at 1700 
Saturday and that he called the battery on Sunday morning from his home 
in Boulder City, indicates that he was not present in the batter.r during 
the weekend and confirms lds statement. that he had no personal knowledge 
concerning the presence or absence of accused for duty at that time. 

Aside from the morning report it is sho'Wil by the testimony of 
accused, his admissions end other corroborating evidence that accuaed, 
while acting as battery duty officer, left his battery in the 596th 
Battalion area around 1700 Saturday, went to the 594th Battalion area 
where he played poker that eveii.ing and ·slept that n:i.ght, left camp on 
Sunday and did not return until about 0430 Monday morning. In view oi' 
the testimorw previously referred to, that a duty officer could go into 
another battaUon area provided he lef't ,word where he could be 1°'3ached, 
and the testimony that accused did leave word with a non-commissioned 
officer of his battery when he went to the 594th Field Artillery Battalion 
area, the evidence is considered insufficient to establish beyond a 
reasonable doubt that accused ns absent without leave on Saturday, 6 
November 1943. The unauthorized departure of accused f'rom ca.mp on Sunday, 
7 November 1943, during the period in which he had been ordel'ed to serve 
as duty officer in his battery, is eufficient, however, to establish ac
cused as absent without leave on that date. The exact time or his de
parture is not eholfll by the evidence. The Board, accordingly, is of the 
opinion that the evidence is legal~ sufficient to sustain only so much 
of the findings of guilty of the Specification, Charge II, as involves a 
finding of guilty of absence without leave from 7 November 1943 to about 
0430 on 8 Novenber 1943• 

£• Specificatiop 1, Chs.rge IIIa Accused was questioned by 
Captain Gibb on Monday, 8 November 1943, concerning events of the pre
ceding weekend. Captain Gibb asked him, ttWhere were you Saturday after
noon?" and accused replied, "I was· down at Division Artillery Headquarters 
playing poker with Lt. Frosh and Captain O•Kelley•. These officers had 
not played poker with accused Saturday a!ternoon. Captain Gibb ascer
tained this fact and so informed accused 1'ho then stated he had made a 
mistake and that he had played with these officers Friday night. It was 
shown that on Saturday afternoon and evening accused had played poker 
with Lieutenant Dawson, Captain Mason and other officers in a tent in the 
594th Field Artillery Battalion area•. 

T.he statE111ent made by accused to his conmanding officer in the 
course of' questioning concerning the performance of his duties was an 
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official statement. While the Specifieaticn does not allege wherein the 
statement was false, the evidence shows 'that although accused had played 
poker at the time stated he had not played with the officers named or at 
the place named and that in these particulars the statement was false. 
The materiality of these partictilars is not apparent from the evidence 
in the case. It would appear relatively unimportant whether accused 
played poker with Captain o' Kelley and Lieutenant Frosh, as he stated, or 
with Lieutenant Dawson and Captain llason, as was proven. W'nether the 
game was played in the division artillery headquarters or :in Captain 
~1ason•s tent in the 594th Field Artillery Battalion area might con
·ceivably be of importance as :tndicating the distance accused had gone from 
his own ba.tte?"'J area. The record, however, is devoid of acy evidence 
bearing on this point. In its absence it must be concluded that the place 
where the game was played is also of no importance. 

The evidence, therefore, shows that in the course of official 
questioning, to which on the 1'hole, it may be noted, the accused replied 
lli.th candor, be made a statement which was false in two unessential par
ticulars. Accused subsequently explained the misstatements as simply a 
mistake. Inasmuch as nothine to the contrary is indicated by the evi
dence the Board accepts t.lu.s explanation. The aL1egation of the Speci
fication, that the false stateme!lt was known to be untrue, is accordingly., 
not substantiated by the evidence and for this reason., as well as the lack 
of any competent evidence supporting the allegation that the false state
ment was made with intent to deceive, the Board is of the opinion that the 
findings of guilty of Specification l, Charge III, should not be sustained. 

6. The-accused is 26 years of age. The records of the Office of The 
Adjutant General show his service as follows: Enlisted service frcan 6 

•January 1941; appointed temporary second lieutenant., J.rrny of the United 
States., from Officer Candidate School and active duty., 5 November 1.942. 

7. The court was legally constituted. No errors injuriously.af
fecting the substantial rights of the accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial is 
legally sufficiant to support the findings of guilty of the Specification, 
Charee I, and of Charge I; legally sufficient to support only so much of 
the findings of guilty of the Specification., Ch~rge II, and of Charee rr, 
as involves a finding of guilty of absence without lee.ve from his battery 
at Canp Clipper, Essex, California., fran 7 November 1943 to about 04JO on 
8 Novenber 1943J legally insufficient to support the findings of guilty of 
Specification 1, Charge IJia.~d of the substituted Charge; and legali,
suf'ficient to support the sentence and to warrant confinnation of the 

-8-

http:injuriously.af


(313) 

sentence. Dismissal is authorized upon ccnviction of a Tiolation of the 
61st or of the 96th Article of war. 

I 

__,_,_Y_i_ _________ ______~,Judge Advocate1lt_.-f'1 l_v_vi,t.,'!,]-'/' 

-"'-""...··~~""'·--·~--~-----·,Judge Advocate~ 

' . 
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1st Ind. 

War Department, J .J..o.o~, - To the Secretary. of'· War. 
25 fEB 1944 · 

1. Herewi+.Ji transmitted for the action of the president are the 
recQ.I"d of trial and the opinion ar the Board of Review in the case or -. 
Second Lieutenant Cornelius J. Compton, Jr. (0-1172808), Field J.rtilleey-.-

2. I concur in the opinion of the Board of Review that the record o! 
trial is legally su!fieient to eupport the .findings of guilty of the 
Specifi.cation, Charge I, and of' Ch$rge I; legally eui'!icient to. support 
only so mch of the !inding1 of' guilty of the Specification, Charge _II, 
and of' Charge II, as involves a finding of guilty of' absence 'Without 
leave f'rom hie battery at Camp Clipper, Essex, California, from 7 November 
1943 to about 0430 on 8 November 194.3; legally insufficient to support 
the !indinga or guilty of Spec.µ-ication l,' Q.harge Ill (there were. find
ings of not guilt7 as to Specificatione 2 and 3, Charge III), and of the 
substituted CtdlrgeJ and lega~ surtici.,.:i;tt to support the eentence and to 
warrant eonf'irmation thereof. 

The accused failed to obey a .l.aw.1\ll order of the commanding offi
cer of his battery to act aa battery c:pty officer over the week-end 
(Spec., Chg. I) and was absent w.1.thout ieave from his battery for about 
one day (Spec., Chg. II). The reco:r:_ds of the Office of The Adjutant General 
show that on 2_ March 194.3 the :l,mm.ediate· commanding officer of accused in 
the 92r..d Infantry Division recommended reclassification board action based · 
on allegations of unreliability and lack of a feeling of responsibility; 
that on 22 July 1943 a reclassifi,eation board, after a hearing, found that 
the allegations were partially eiubst.antiated, but not to an extent indi
cating that accused should be separated !rom the service, and recOlllJ'llended 
that he be reassigned to duty- with the Field ArtilleryJ and that b;r 
special orders dated 13 August 1943 &eCWled was.reassigned to the 93rd In
fantry Division. The conduct of accwsed as disclosed in the record ot 
trial indicates that he hu not changed his attitude as a result of his re
assignment. I recommend that the approved sentence to dismissal and total 
forfeitures be Confi.rmed, that the forfeitures adjudged be remitted and 
that the ,entence aa thus aoditied be carried into execution. ' 

.3• Inelosed are a draft of a letter tor ;your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into eff'ect the recommendation made. above • .. 

.3 Incls. Myron c. Cramer, 
· Incl.1-Rec. ar trial. · Major General,
Incl.2-Drft. ltr. tor sig. The Judge Aclvocate ~ral.S/'11• 

. ___J_n~!!J.:!'~. ot Action. · · 
---· -~--+----..... ·- ... -· -----·--=·-·. --------·· - .. ·• -·-·--·-· .. - . -

(Fin.dings disapproved in part in accordance with recommendation of 
~ Judge Advocate General. Sentence confirmed but forfeitures 
r'fmitted. G.C~M.O. 200, 26 May 1944) 
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WAR DEPARTMENT 
Army Service.Forces 

In the Office of Tbs Judge Advocate General 
Washington, D.c. (315) 

SPJGK 
CM 247303 

2 8 JAN 1944 

UNITED STATES ) 95TH INFANTRY DIVISION 

v. ~ Trial by G.C.M., oonvened at 
) APO 95, Los .Angeles, California, 

First Lieutenant WILLIAM ) 21 December 1943 •. Dismissa.l, 
P. PRATTSMITH (0-1285299), ) total forfeitures, and confine
Infantry. ) ment for one (1) year •. 

------------------------....----OPIITT:ON of the BO.ARD OF REVIEW 
LYON, HILL and ANDRE'i'JS, Judge Advocates. 

---~--------------------------
1. The record of trial in the case of the officer named above has 

· been examined by the Board of Review and the Board submits this~ its 
opinion, to The Judge Advocate General. , 

2. Accwsed was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 96th Article of Wa.r. 

Speoifica.tiona In tha-e First Lieutenant William P. Prattsmith, 
li3adquarters Company, Three Hundred and Seventy-Ninth Infantry, 
did, unlawfully, at Coxcomb, California~ on or about the 3rd 
day of December 1943, knowingly and willfully apply to his 
owri Use and benefit one tire, 600 X 16, and tube, value 
about ~7.02, property of the United States, furnished and 
intended for the military service thereof. 

CHARGE III Violation of tbs 95th Article of War. 

Specification: In that First Lieutenant William P. Pra.ttsmith, 
Headquarters Company, Three Hundred and Seventy-Ninth Infantry, 
did, at Desert Center, California, on or about the 27th day 
of November, 1943, wrongfully and unlawfully direct and 
cause an enlisted man under his command to remove one tire 
and wheel from a United States 1/4 ton, 4 x 4 truck, and 
transport the same from Desert Center, California, to Coxcomb, 
California. 

He pleaded guilty to Charge I and its Specification and not guilty to 
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Charge II and ·1 ts Specification. He was tound guilty of all Charges 
and Specifications. Uo evidence of previous convictions wu intro
duced. He we.a sentenced to be dismissed the servioe, to forfeit all 
pay and allowances due or to become due, and to be confined at hard 
labor for one year. The reviewing authority approved the. sentence, 
.designated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas. as the plaoe of oonfinenent. and fo:nrarded the record of trial 
for action under Article of War 48; 

3. Summa.ry of the evidence. 

Charge I and Specification. At the times hereina.fter referred to, 
the accused, a fust lieutenant. Army of' ~the United states, was serving 
as Company Command.er. 379th Infantry. 95th Infantry Division (R.49). 

Technician Fourth Grade Frank Bumga,rdner, Regimental Headquarters, 
379th Inf'a.ntr;y, 95th Division, testiti~d that atter retreat on 3 Deoember 
1943 acouaed called him into the company orderly room and told him to -
take a spare tire, whiah was in the orderly room. down to the motor pools 
to get one of the tires trom the maintenance tent, put it on accused'• 
wheel, and. after it was mounted to take it back to aoouaed'a oar. Ac
cused gave witness the keys to the oar (R.29,30). Witness oa?Tied. out 
these instructions. The tire whioh he removed trom accused's wheel was 
"worn out and completely unfit to me,., and he left it in the maintenance 
tent. When he and his helper had finished, he placed the tire in the trUllk 
of accused's oar, looked the trunk, a.nd returned the keya to accused (R.29, 
30.33,34,36,37). ffl.tness stated. that aooused told him not to mention the 
incident to anyone (R.30). . 

I 
Charge II and Specification. 

Private Michael J. Galandak, Regimental Headqua.rtera Company, testi
fied that ·on Saturdq. 27 November. a.f'ter the organisation had mond_to 
its APO addreas. be, a.couaed, and PriT&te Gale Simpson (then a statt 
sergeant) drove from their O&i!lP to the nearby town ot Indio in a Go..-ern
ment jeep - a 1/4 ton. 4 x 4 type vehiole. Witnesa was driving. They 
lett ~o at approximately 7130 in the evening, picking up two other · 
enlisted men ot the 379th Infantry on the way, and stopped en route at 
about 9 o'clock at a ple.oe called Desert Center, where they parked the 
vehicle in a Government parking lot. While Simpson and the other two 
enlisted men were in a restaurant, aoouaed pointed to a "jeep" 1tand.ing 
JJext to theirs and asked witness how long it would take him to remo'V9 
the spare tire from the other vehicle. Witne~s atated that he answered. 
•.&.bout three minutes•,· to which aooused replied. "Ge-t.it• {R.9-12). 

Witnesa "f'tncl>led around and took the tire off the j;e~···as accused 
had directed•. Accuaed told him to put the tire •1n the tront• of their 
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jeep, but it appears from the evidenoe that witness put it in the back 
seat. H9 and aooused then went into the restaurant, had a oup ot 
coffee, returned with the three enlisted men, and the party rroceeded 
to their station. When they arrived there acoused told witness to put 
the wheel and tire in the oompany mechanic's tent. ffl. tness did so, but 
did not know what afterwards became of it (R.11-;J.3). 

Captain Henry P. Weiss, Inspector Genera.l •s Department, Headquarters 
95th Ihtantry Division, testified that he had made an investige_tion of 
the charges against accused on 8 December 1943, at which time he ha.cl read 
to accused Article ot War 24, and had ex'plained·to accused his rights to 
remain silent or make a stat~nt subject todts being uaed against him 
(R.38,42,46)• 

• ~. 
Captain Weiss stated that during the investigation acouaed adlllitted 

to him the possession of a military tire in his private automobile at 
Camp Polle anq on the trip to their APO addreas, but that aocuaed dellied 
that the tire had ever been uaed on hie oar. Accused also admitted to 
witness tha.t, at Desert Center., on 27 November 1943, without authority 
or permission to do so, he ordered Private Gala.ndak to take a military 
tire .from another Govermoent vehicle, and that on 3 Deoember he ordered 
Technician Bumgardner to mount a military tire on the spare wheel of 
accused's private automobile. Captain Weiss and Staff Sergeant Andrew 
P. La.noey, !4il1tary Police, 95th Infantry Division, testified that in 
the course of the investigation they found in the trunk of aooused 1a 
oar, mounted on a rim which resembled the other rims on accused's car, 
a Lee tire, •500 x 16n, bearing serial number W-170480. It wa.a stipulated 
between prosecution~- accused "'1]d his counsel that this tire and its 
tube (Prosecution's Exhibit A) had a value of $7.02 (R.38-42,44,45). 

:Evidence for the defense. 

Accused was fully-advised of his rights by the law member and elected 
to testif'1 (R.47). He stated.that about three days before the organiza
tion moved from Camp Polle he found that there was one extra military type 
"mud and snow" tire in the motor ahed of the 379th Infantey. He did not 
know howr it got there. He was told that it wu an "overe.ge tire•. It waa 
brought from Camp Polle to the present station in aocused 1s private oar, 
driven by three enlisted men, along with miscellaneous Govermnent equip
ment whioh oould not be orated in time for ahipant. He stated that he 
had not made any report of this tire to the regimental motor transport 
officer. On their arrival at Camp Coxcomb the tire wu removed and 
placed in the motor mainten.a.noe .tent of his oompa.J17 (R.53,54,56). , Aoou,ed 
stated tha.t on 27 Nonmber he, Priva.te Gdandak, and Simpson went to Indio•. 
They left Indio about 7a30 p.m., and on their way ba.~ stopped at Desert 
Center after picking up two enlisted members of the 379th Inf"antry. They 
parke~ in the lot about 200 yards from the o&f'e and the thrH men went 
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int~ the oafe, while accused and Gal.and.ale remain~ outside. .A.ccuaed stated 
that he aalced Galandalc ·how loDg it would take to remove the ·spare tire 
which we.a attached to the rear of a 1/4: ton Army vehicle parked nearby1 
that Galandalc replied, •About three minutes, Bir•, and tha.t accused told 
him, •Take it off and put it in tront of our nhiole•. llhen Galandak had 
do:ce this, both went into the cate, got coffee, returned with the other 
men, and continued baok to their station. This tire wu a mud and snow 
type tire identical to the tire brought from Ca.mp Polk in accused's 
automobile (R.51,58,61). . 

The neit Slllld.q ~cu.aed told Staff Sergeant Robert W. Thorman, 379th 
Infantry, to bring a trailer •rrom Compa.ey- '.ii'" to Headquarters Comp&J:cy" 
to remove from it two ordinary, oamm.eroial tread ti res, to place them on 
ao~uaed's oar, e.nd to replace the trailer tiree with the mud e.ni snow 
tread t1rH w.hioh nre in the meohanio'• tent o:f aooused'a oompany {R.68, 
69,62). Be had both tirea on the trailer ohuged beoauae it would be 
1:mpraotioa.l to Wie one oinlian and om military tiN on it (R.61,60). 
On the first Sunday in December accused wled Technician Bumg&rdner into 

· the oompany orderly- room., where accused had hh own spa.re tire, mo1.m.ted 
on bia rim, and ~n obtaini:ag .Bumgardner'• opinion that the tread.a wero 
showing~ tha.t i~ of no use as a spare, ordered Bumgardrler to take 
1 t to the motor· shed, remove it from the rim., a.nd put on it imtead one 
of the tire• ,•in the motor shed•. Accused testified that h8 instructed 
Bumgardner to.use .aoouaed'a new.inner tube. which would be found in the 
reat- of accused •s oar. to return the tire., tube J.Dd rim to the orderly . 
room. and to keep the old tire ao that accused oould uae it to get a 
ne,r tire from the ration board when he got back from hi• lean.· Bl 
denied telling Bumgardner or a:ey- enlisted men •to keep quiet• abou1. any• 
thil!g (R.69). &·stated that he never did use.the tire, dnoe Bumgardner 
put it in the nar of the oar (R. 61 ). Aoouaed adm1tted tha1. he . had oauud 
the tire to be removed from the GovenllD9:nt oar at Deaert Center with the 
ide& of making the oha.nge on the trailer (R.60,61). .Aocuae4 11tated tb&1. 
hia motiw for hia aota ft.II that he had obtained a three-d.ay leave to go 
home. and eee hia three-neka old child. Hi• own 1pare .._. in 1uoh oon-
dition tha.t he WU afraid he might be stranded on the 650-Jllile journey. . . 
Be stated that he did not intend to uae the tire other than on this trip 
(R.51). Aooueed testified that he bad enliated in the regular Spanish 
Ar,q, .serving for 18 month.a in combat during the Spanish Civil War. lit 
1tated that he ,ra.a twice wounled am.,,... deoor&ted tor bravery in action. 
He 1fU ho:oorabl7 invalided out ot the Spanish Army and gra.nted a penaicn, 

.which he did not receive due to the fall of that gonrmnent {R.50,56). 
Ha 11.ter TOlunteered tor service in a.nd wu &ocepted by the United State, 
.Artt:r¥, Hrring u an enlisted an from fr larch 1941 until 12 July 194:2, 
when he wu graduated from Of'fioer Candidate Sohool at Fort Benning, 
Georgia•. He had been., sucoeHively., B&tt&lion Commwuo&tiom Oftioer, i ., 
Regimental Connunioationa Otticer, Bsadquartens Ccmlpui;y heoutive Of~oer 
and CompN1¥ Coimnander., ~ had reoehed etticieno;y rat~ of •superior• 
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and •vef7 Satisfactory• (R.48,49). 

Lieutenant Colonel Aubrey w. Aikin, Major Tobias R. Philbin, Captain 
Robert s. Trotti, C&Pta.in lawrenoe T. Purdick e.nd First Lieutenant (Chaplain) 
George c. Farmer, a.11 of the 379th Infantry, testified in accused's be-
half. Ihe;y had known accused for periods ranging from four months to 
over a year, and all testified that his reputation for truth and veracity 
wa.a •very good" and •excellent•, and that prior to the incidents involved 
he had always conducted himself in a manner creditable to the service 
and that he had been an excellent officer (R.64-72). 

4.· Accused pleaded guilty to Charge I and its Speoification,alleging 
that he knowingly and willfully applied to· his own use a tire and tube 
belonging to the United States, so no recapitulation of the evidence on 
this ohe.rge is necessary. All elementl\ of the offense were proved beyond 
reasonable doubt. 

With respeot to Charge II and its Speoifioation,alleging that aocuaed 
wrongfully and unla.wi'ully directed an enlisted m&n under his oommand to 
remove a wheel and tire from another Government vehicle and that he trans
ported the same. to his station, the facts in support of thia otteDSe were 
clearly proved by te_atimony of the enlisted man to whom the direction.a 
were given by acouaed's statements to the investigating officer, and by 
accused's own teatime~. There is no reasonable doubt that he oollm:d.tted 
the offense, and there is ample authority for characterizing it as a 
violation of Article of War 95. 

. •Abuse or authority over soldiers • • • by requiring or influencing 
them to do illegal aots•, is cited by Colonel Winthrop at page 716, 
Military Law and Precedents, 1920 Reprint, a.a a violation of the Article. 

6. Attached to the record of trial is a reoomnendation of clemency 
signed by Captain Woodrow J. Wells• a member of the court, reooI1111encling 
that the aentenoe imposed be suspended during the pleasure of the Pre~ident. 

7. War Department records show that acouaed is 29 years ot age. J:19 
did not attend a eollege but waa priva.tely tutored. He served in the ~ 
or the Spanish Republic during the reoent Spanish oi'Vil war. He entered 
the military ser"rice of the United States 6 February 1941 and attained 
the grade or technical sergeant. He was grad.'l.ated from the Infantry School, 
Fort Benning, Georgia, 12 June 1942, on whioh date la 1r&8 commisaionecl 
Seconq Lieutenant, Infantry, Army, of the United States. He WU promoted 
to the grade of First Lieutenant, Infantry, 16 November 1942. In reoom
Jll8nding him tor appointment to Oi'.t'ioer Candidate School, hi• omnp~ 
commander referred to his oharaoter aa exoellent and stated• 

•Baaed upon m:, obsern.tiona of the past eight month.I, 
this man is.one ot the three most outstanding candidates I 
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have ever known•. In my opinion, his personal qua.lifioations 
indioate he would make a superior offioer. Efficiency ratings 
Superior." 

a. h oourt was legally oonstituted and had juriscUction or the 
person and the subject matter. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings and sentence and to wa.rrant·oonfirmation of the 
sentence. Dismissal is authorized upon conviction of vi~lation of Artiole 
of War 96 and mandatory under Article of War 95. 

--~::::::::::::+--;:.;..:_+-.:.___, ~ge Advocate. 

, Judge Advocate. 

Judge Advocate. 

- 6 -



(321) 

1st Ind. 

\far Department. J.A.G.O., l l FEB 1944 - To the Secretary or War. 

1. Herewith tr~mitted for.the a.ction·of the President a.re the 
re.cord of trial and the opinion of the Board of Review in the cue of 
First Lieutenant William P. Prattsmith {0-1285299). Infantry. 

2. I concur in the opinion or the Board of Review that the reoord · 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation thereof. I recom:nend. that the sentence be 
confirmed. but in view of e.ccuaed's previous good reoord I recommend 
that the confinement and forfeitures be remitted. and that the exeoution 
of the sentence as thus modified be suspended during the pleasure of the 
President. · 

3.. Incloaed are a. draft of a letter for your signature tra.namitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereina.bove made. should 
such action meet with approval. 

~- ~- ~---·-~.......-. 
llyron c. Cramer, · 
Major General, · 

3 .Inola. The Judge Advocate General. 
· Inol.1-Record of trial. 

Inol.2-Dre.ft of ltr. for 
sig. Seo. or War. 

Inol.3-Form ot Ex. action. 

{Sentence confirmed wt conf'inement'and !or!eiturea remitted. 
Execution suspended. O.C.M~O. 1.39, Z7 Mar 1944) . 
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(323)·WAR DEPAHTI.!EN'l' 
Army Service Forces 

In the Office of The Judge Advocate General 
"Washington., D. C. 

SPJGN 
CM 247317 

11 FEB. 1'344 

UNITED STATES ) 13TH AIRBORNE DIVISION 
) 

v. ) Trial by G. C .M • ., convened at 

First Lieutenant JACK w. 
)
) 

Fort Bragg., North Carolina., 
8 December 1943. Dismissal 

McDEVITT (0-:1305955)., Para-
chute Infanti:y. 

) 
) 

and two (2) years confinement. 

OPDTION of the BOARD OF REVIEW 
LIPS,COMB., SLEEPER and GOLDEN, Judge Advocates. 

l. The record of trial in the case or the officer named above 
has been examined by the Board or Review and the Board submits this., 
its opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: 

. I. 

CHARGE: Violation of the 93rd Article or war • 

Specification: In that First Lieutenant JACK w. McDEVITT., Head
quarters Second Battalion., 513th parachute Infantry did at 
Fort Bragg., North.carolina on or about 28 November 1943 

.feloniously take., steal and carry away the following among 
other items of property& 

. One •A• Gasoline R;l.tion Book issued to and the property 
of captain J.H. SPEARS, 513th Parachute Infantry., value un
lcno,m,; two pairs of dice, one bottle of whiskey (brand "Johnnie 
walker Black label•)., one case.for· sunglasses and several 
sho_ulder patches for lJt.~ Airborne Division., value together in 
excess of $15.00, property of.Second Lieutenant GEORGE B. 
NEWELL, 513th Parachute Infantry; approximately $40.00 lall'ful 
money or the United States, property of Mr. ROBERT w. STEMPLE., 
Fort Bragg, North Carolina; one "A" Gasoline Ration Book 
:!;!S8Ued to and the property of G.B. NICHOLSON, value unkno1'?l 
and one mi.1th.am "Wl"ist watch, value in excess of $20.00, prop
erty of one not presently identified: approximately $10 
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(324) lawful money of the United States, the property of Captain 
Robert A. Eddy, 222d Airborne Medical Company; approximately 
$28 lawful money of the United States, the property of 1st 
Lieutenant George B. lli.cholson, 190th Glider Infantry; approxi
mately iZ3 lawful money of the United States, the property of 
2d Lieu tenant Harry B. Reafieng, 40:1th Airborne Quartermaster 
Colllt)any; one "Paclard" electric razor, value in excess o! $15 1 
and approximately $33 lawful money of the United States, the 
property of 1st Lieutenant George E. L'tmcan., 222d Airborne 
Medi.cal Company. 

He pleaded not guilty to and was fbund guilty of the Charge and its 
Specification except the words "one bottle o! whiskey (brand 'Johnny 
Walker Eh ck label') n, and except further the words "value together 
in excess of $15 .oon, and substituting therefor the words "value to
gether approximately $1.00"; aIXi except further the words "one Waltham 
wril!lt watch, value in excess of $20.00, property of one not presently 
identified", and except further the words "one 'Packard' electric 
razor, value in excess of $15"., substituting therefor the words "one 
•Packard' electric razor, value approximately $7.SO"; of }he excepted 
wards "Not guilty"., of the substituted words 11Guilty11 • He was sentenced 
to be dismissed the service and to be confined at hard labor at such 
place as the reviewing authority might direct for two years. The re
viewing authority approved the sentence and forwarded the record o! trial 
for action under Article of War 48. 

3. The evidence !or the prosecution shows that at about 2100 
on 27 November 1943 the accused., carrying a quart bottle of whiskey., 
accompanied two officers of his organizatiQn - a lieutenant colonel 
and a captain - to a night club in Fayetteville., whence., at about 
midnight, having consumed approxinately half the accused's liquor., the 
three adjourned to another "night spot" 'k:nO'ffll as Andy• s. There the 
accused had taken one or tV10 drinks, when, at 2 o'clock, his original 
CO!llt)anions departed., leaving him in the company of three other officers 
llhom he had encountered at Andy's. The accused was then "slightl;r in
toncated"., but apparently in perfect control of his faculties; notably, 
he was capable of conversing intell.igently and he was not staggering. 

The accused's quarters were in his Regiment's Second Battalion 
B.O.Q. - Building T2-24 - at Fort Bragg. At 4:JO on the morning o:t 
28 NovEIBber 1943, he was observed in the First Battalion B.O.Q. - Buildi:cg 
T9-26 - entering an o.fticer's room .from the hall, whither he had been 
surreptitiously followed by another First Battalion officer whom he had 
inadvertently awakened while rifling the El!lp);y pockets o.f the uniform 
which this supposecil.7 ale eping officer had removed before retiring. 
liowever., the ensuing search for the accused in all of the rooms in 
Building T9-26 proved futile. · 

At 5 :.30 the same morning., Robert w. Stel'.lple., American Red Cross 
Assistant Field Director, who lived in baITacks Building '1'9-40. across Butner 
Road and about 200 yards from Building T9-26., was awakened by an intruder., 
who ran cblm the hall llhen Stemple cal.led., "Stop". Having inmediately in
vesti~ated and found $39.00 gone from bis pocketbook., Stemple looked out 
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of his window and saw a person ruri.ning from '1'9-40 across Butner Road 
toward '1'9-26. He shouted to the ·guard across the street that nthat man 
had stolen his money". The guard observed that the fleeing figure wore 
a trench coat. Pursuing the fugitive into '1'9-40., the guard found the 
accused in the custody o.f several aroused officer· occupants, who, dis
counting his explanation that ha was in the wrong barracks, had knocked 
him down three times, ta.ken his trench coat from him, and emptied its 
pockets of an alann clock, an electric razor, two packages of Dentyne 
chewing gum, •one of those ranger knives", an empty spectacle case, a 
pair of dice, several 513th parachute Infantry regimental patches., a 
gas ration book belonging to captain John H. Spears, quartered in 
Building '1'9-26, $32 in currency., and seventy cents in chang~. The ac
cused appeared to have been drinking but was not intoxicated~ 

The guard arrested the accused, escorting him to the sidewalk 
vnear Buil.ding '1'9-40, where a .cr:owl of officers and guards were gathered. 

There the sergeant., sunmoned fran the Provost Marshal's office, found 
the accused, under guard, with his mouth bleeding, exuding an alcoholic 
aroma and mumbling., in rather a thick voice, that someone had hit him. 
Upon arrival of the officer of the day, the accused was taken into 
Building T9-40, where he voluntari4' produced his identification card 
and offered to submit to a search. After some questioning, he was driven 
at about 6 a·.m., to the station hospital £or a drunkenness test, 'Which 
sho11ed a blood and urine alcoholic content which would ordinarily
indicate a condition characterized as •~r the influence o.f' alcohol• 
rather tb.en drunkenness. · 

The accused was then driven to division headquarters and 
thence to the prison office .f'or search. At division bead.quarters, i'ilty
six dollars in crumpled currency r.as found on the floor o.f' the vehicle 
which was still being used for the transportation oi' the accused.· 
various 1tems of personal property weN removed from the accused• s 
boots and trousers, and forty dollars in bills and $5.17 coins £ran 
his pockets., Among the itEllll8 recovered from the accused were the fol
lowing, mentioned in the Specification, and, unless stolen by the . 
accused,.unaccountably missing i'rom their reDpective Oltllerst possession 
on the morning in question. 

{l) One •A• gasoline ration book, value unknown; · · 
issued to and the property of captain J. H. Spears; 
513th Parachute Infantry, Bti1Jding '1'9-26, FOrt :sragg, 
N.C. 

(2) Tm> pairs of dice, value 20 cents; one case for· 
stm glasses, value 25 cents; four 13th Airborne Division 
shoulder x;atches,.value .32 cents; all., the property ot 
second Lieutenant George B. Newell, 51.31.l\ Parachute 
In.f'antr.r, B\11lding '1'9-26., Fort Bragg, N. c. 

(3) Currenc,- consisting ot one $20 bill, one 810 bill,· 
Ol'lEI. $5 bill and tour $1 bills belonging to Robert w. 
Stemple, Building '19-40, Fort Bragg, N. ~. 
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(4) c.te rasoline rat.1.m book, value unknown., 
and t23.Cl() 1n cash belonging to First Lieutenant 
George B. Nicholson., 190th Glider Intant.ey, Building 
T9-Z11 Fort Bragg, N. C. 

(5) Two $5 bills belonging to Captain Robert A. 
Eddy, M.A. C., Building T9-li0• 

(6) One $10., two $5, and three i,l bilJs belonging 
to Second Lieutenant Harry E. Reafling., QMC (by ini'erence 
a r13sj_c!ent of Building T9-40). 

(7) A $20 and a $10 bill., also a black Packard razor 
with a cord attached (the latter not discovered missing 
until the following morning)., belonging. to 1st Lieutenant 
Georbe E. Duncan., M.C., Building T9-40. 

4. 'Ihe evidence for the defense showed that the accused I s regimental 
commander regarded his military record as excellent; his general repu,.ation 
for truth and veracity., good; and., as far M his personal a.!!airs wttre 
concerned., fair to good., basing his final rating on the accused'• notorio~ 
a:;sociation with a woman not his wife. A former company cO!'l!!!ander o! t'1e 
accused., who., at one time., lived in the same hou.Ee with the accused and 
his family., testjfied that the accused's general reputation was cood; and, 
"1th reference to truth and veracity, that it was all right., add.in.~ that 
the accused never made an untrue statement to the witness or •to a&:17ooe•. 
Another officer who encountered the accused a't both the night clubs llhich 
he visited on the night of and in the early morning hours preceding the 
camd.ssion of the alleged offense, saw the accused take about) dr:lnlal 
~ whiskey at the first, 4 at the second; in his opinion., the accUNd 
was drunk. This same officer testified that the accused• s reputaticm 
tor truth and veracity was good. Still another officer or the a.ecuaed•s 
organization testified .that., at Andys', he was in a group at the same 
table with the accused., whom he saw imbibe two or three drinks ~ 
whiskey and a bottle of beer. The accused held his liquor better than 
most people, He was talking sensibly and not staggering 'When., at 
4 o I clock, he left Andys' with the witness., who drove him to Fort Bragg., 
parking his car behind the barracks in "fmich both the witness and the 
accused were quartered. After alighting, the accused was last seen going 
toward his own car., parked nearby. 

Medical testimot:Y", adduced on behalf of the defense, shows 
that when the accused was escorted to the station hospital, shortly 
after his apprehension, for blood and urine tests.,· his demeanor was 
not such as to indicate that he was intoxicated. The blood test showed 
tive-tenths mlligrams of sJ.cohol per CC o! blood and two mil.igrams of 
alcohol per CC of urine. The blood content was not a strong. concentration. 
It wu enough to in~cate that a person had been drinlcinr-;., but not· 
necessarily that he was drunk. The accused's experiences during the 
hour preceding the test - being pursued., caught, knocked down., searched., 
and driTen., bareheaded., for several miles 1n an open jeep cm a cold 
morning - would h&Te a sobering &ttect. an an intoxicated person. 
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5. The accused, after having his rights as a witness duly ex

plained to him, elected to take the stand under oath. He testified 
that he had been in the armed forces since 3 March 1941; that prior 
to that time he worked for McKesson and Robbins, Wholesale Drugs., 1n 
Los Angeles, california; that he graduated from Los Angeles High 
School; that he entered Officer Candidate School at Fort Benning, 
Georgia September 30, 1942 and graduated December 29, 1942 as a 
second lieutenant and wa:s promoted to· first lieutenant June 8., 194:i; 
that he ,ra.s transferred.to Fort Bragg, North carolina November 16, 
1943; that on 27 November 1943 he was living in Second Battalion Of
ficers Quarters (R. 91). 

On the evening of 27th of November, before going to Fayette
ville, North carolµla accused had two drinks of whiskey with Lieutenant 
McGee and some more whiskey with Lieutenant Rydesky; that he want to 
Villanova·Officers• Club with Colonel \fil.lis and captain Jessee; that 
he took one quart of whiskey vdth him. After drinking llhiskey and · 
beer at Villanova accused went with Colonel·'!fillis and captain Jessee 
in Colonel Willis• car to Andy•s; that he recalled having some drinks 
there but did not remember coming back to Fort Bragg_and did not re
call with wham he returned. Accused had $118 in cash with him but re
called pcey1ng no checks. He did not recall being in one of the bar
racks buildings in the early morning of 28 Nov.nor being hit by anyone 
nor going to the .hospital and having blood drawn there. He stated 
he did not remember anything that happened that night and when he 
woke up the next morning in l,3th Airborne Stockade he was still 
partiaJ.l3 intoxicated. He was a Christian Scientist, but when he 
searched his pockets upon awakening he found therein a catholic rosary. 
Accused had a Sunbeam Shavemaster electric razor, an electric al.arm 
clock, sufficient division insignia; he couldn't chew gum as he had 
a plate in his mouth. He had an Allotment, Class E, $214.30 for his 
llife and baby, several pairs o:t parachute wings, a Midar watch., his 
own personal property, and a Waltham watch issued to h:1m by the 
Government. He added that he owned an automobile but had plenty of 
gas ration coupons; that he possessed a GI jump knife and had no need 
for others; that he had a clothes brush 'and a case for sun glasses. 
Accused stated that he had never intentionall1' taken or stolen anything 
that belonged to anyone else; and that he had no recollection of · 
entering any room on Fort Brasg Military Reservation after le~ving . 
Andy•s. 

Upon cross examination accused testi.fied in substance that 
he went out with a woman other than his wife and that she gave him the 
five twenty dollar bills he had in his wallet that night. He stated · 
he was aware that property had value and could be pawned and that 
electric razors were valuable. 

Upon recross examination accused stated that a check drawn 
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by him was.re'\turned marked •insuf.ticient funds•; that the check was 
drawn the night before he left Fort Benning, Georgia; his account 
had been withdra1m and he forgot about it. A five-dollar money order 
was forwarded to.the bank by accused to make the check good (R. 9.3-101) • 

. 
6. The Specification alleges the felonious theft of money and 

personal effects belonging to named persons quartered in barracks 
at Fort Bragg, surreptitiously entered by the accused between 4:.30 
and 5:30 a.m. on the date in question. The accused was caught "red 
handed"; the only substantial defense asserted is intoxication so 
aggravated as to deprive him of the ca:pacity of harboring the re
quisite criminal intent. The evidence adduced in an effort to es
tablish the degree of. the accused's intoxication shows merely that, 
a.tter a night of apparently routine Saturday-night carousal, _during 
which, over a period of seven hours he, who held his liquor "better 
than most", had imbibed eight or ten drinks of whiskey and probab:Ji , 
several glasses of beer, as well, the accused left a night club witli· 
other officers of his organization, conversing intelligently and not· 

_staggering, and alighted ,vith them from a car at the barracks where 
they all resided. Instead, however, of going to his quarters, the 
accused proceeded to neighboring barracks where he committed the thefts 
of which he was accused. Detected in the last of these, he flea, was 
pursued, promptly apprehended and roughly handled by the victims of 
his thievery, to whose unvarnished accusatio,!ls he responded by offering 
to be searched. His loot was found crammed in''his boots and pockets, 
and on the floor of the jeep in 'Which he was transported to the station 
hospital for blood and urine tests which revealed a relatively low alco
holic content, indicating merely "that the accused had been drinking", 
as contradistlllgP'Uished from intoxication. 

. ' 
• • It is a general rule of law that voluntary drunken-
ness ***may be considered as.affecting mental 
ca:pacity to entertain a specific intent, where such 
intent is a necessary element of the offense•. It 
is certainly true that the intent permanently to de
prive the owner of his property is an element of 
larceny (MCM, page l?l). It is directed by the 
Manual as to drunkenness, however, that (:page 136): 
•Such evidence should be carefully scrutinized, as 
<ll'Unkenness is easily simulated or may have been 
resorted to for the purpose of stimulating the 
nerves to the point of committing the act., 

'.lhe question, therefore, is whether the weight 
of this evidence shows that accused was so drunk as 
not to have had an intent permanently to deprive the 
owners 0£ their property (see Dig. Op. JAG 1912-40, 
page 325; Bull. JAG, Jan-Jurie., 1942, Sec. 451,40; 
Bull. JAG, Jan 1943, Sac. 451,40)." 
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The brashness pf the offense itself, as well as the apparent.uselessness 
to the accused of several of the stolen articles, imparts an aspect of 
irrationality to the accused•s actions, for which intoxication, in the 
degree claimed, might have furnished a logical explanation. This 

· irrationality however is no proof - certainly not satisfactory proof -
of such intoxication. Such probative force as it may be conceded to 
possess· is cancelled and wholly superceded by- the abundant, direct and 
fully corroborated evidence in the record,·compelling the inference 
that the accused was not intoxicated to such a degree as to deprive 
him of the capacity of harbori:l'lg. the necessary criminal intent. The 
evidence weighs heavily against the accused's contention, amply sus-

. taining the findings of guilt,-. ; 

6. war Department records show that the accused is 26 years of age, 
having been temporarily appointed second lieutenant, .A.US, 29 December 
19.42, ordered to active duty on the same date and temporarily pro:i.noted 
to the grade of first lieutenant 8 June 1943. 

' ' 

7. The court 118S legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally sufticient to support the findings of guilty and the sentence 
and to warrant confinnation thereof. A sentence of dismissal is 
authorized upon ~onviction of a violation of Article of war 93. 

{)t..e., £.~Judge Adwcat.i•. 

=~~~~~·....£..-.?f:ee....:_··-~"""L+c:.....____, Judge Advoca.te. 

_ff;_:_~_·__ __~_· , Judge Advocate. gf!a_. _·_·__ 
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SPJGN 
CM 247313 

1st Ind. 

' War Department, J.A..G.o., 18 rE8 1944- To the Secretary of War. 

l. Herewith transmitted ibr the action o! the President are 
·the record of trial and the opinion of the Board of Review in the 
ease of First Lieutenant Jack w. l!cDevitt (0-1305955) 1 Parachute 
Infantry-. 

2. I concur in the opinion of the BoaJ:"<i of Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to.. warrant confirmation thereof. I recommend that the 
sentence be confinned and ordered executed. and that the United States 
Dl.sciplinary Barracks, Greenhaven, New York, be designated as the 
place of confinement. 

,'.3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President far his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendati on1 should such action meet Tdth approval. 

Myron C. Cramer, 
·Major General, 

The Judge Advocate General• 

.'.3 Incls•. 
Incl 1 - Record o:f tr.I.al • 
Incl 2 - D:ft. o:f ltr. :for 

· sig. Sec. of War. · · · ~ · 
Incl 3 - Form o:t Executive 

action. 

(Sentence confinned. G.C.M.O. 182, 19 May 1944) 
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WAR DEPARTMENT 
Army Service Forces (331)

In the Office of The Judge Advocate General 
' Washington, D.C. 

SPJGN 
CM 247381 22. JAN 1944 

UNITED STATES ) 4TH DlFANTRY DIVISION 
) 

v. 

First Lieutenant HUGH M. 

) 
) 
) 

Tri.al by G.C.M., convened at 
Fort Jackson, South Carolina, 
28 December 1943. Dismissal 

STEELE, JR. (Cr-l.2906S4~ 
12th Infanti'y. 

) 
)· 

and total forfeitures. 

OPilUON of the BOARD OF REVIEW 
LIPSCOtm, SLEEPER and GOLDEN, Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the officer above-named and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci.fi
cations z 

CHARGE It Violation of the 95th Article of War. 

Specifications In that First Lieutenant Hugh M. Steele, Jr., 12th 
Infantry, did, at camp Gordon Johnston, Florida, on or about 
31 October 1943, lll"ongfull.y borrow from 1st Sergeant Otto c. 

· K:nobl.au, Company c, 12th Infantry1 the sum of fifty dollars 
($50.00) and did thereafter from about 31 October 194.3 to 
about 25 December 194.3, dishonorably fail and neglect to -pay 
said debt. 

CHARGE II : Viol.ation of the 61st Article of mi.r. 

Specifications In that First Lieutenant Hugh M. Steele, Jr., 12th 
Dlfantry1 did1 without proper leave, absent himself from his 
organization and station at Fort Jackson, south carolina, from 
about 18 December 194.3 to about 20 December 194.3. 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty o:£ the Specification, Charge I, except the words "and did 
thereafter from about 31 October 1943 to about 25 December 1943, dishon
orab~ fail and neglect to -pay said debt" ot llhich excepted words he 

http:K:nobl.au
http:Speci.fi


(332) 

was found not i;uilt;y, not guilty .of Charge I but guilty of a violation 
of the 96th Article of war and guilty of Charge II and its Specification. 
Re was sentenced to be dismissed the service, to forfeit all pay and al101F
ances due or to become due from date of trial and to be confined, at such 
place as the reviewing authority may direct for a period of six (6) 
months. The reviewing authority approved only so much of the sentence 
as involved dismissal and forfeiture of all pay and allowances to become due, 
recanm~nd.ed that the sentence be commuted to a reprimand or the execution 
thereof suspended and forwarded the record or trial for action under Article 
of ffar 48. · · 

3•• The evidence for the prosecution shows that the accused on 31 
October 1943 borro118d $50 in cash from the first sergeant of his canpaey
which on the date of trial had not been repaid. The money was borroftd. 
immediately before the accused went on leave and no speci!ic elate had been 
agreed upon or designated as the date for repayment. The sergeant, al
though having seven years prior service, had never before made a loan 
to an officer and although one pay period had elapsed, llhile he thought the 
accused was still on leave, he had not discussed the matter of repayment. 
wi.th the accused and was confident that he would be repaid (R. 5-7). 

Shor~ after lunch on 18 December 1943 the accused approached his 
company commander and asked 11' he cou1d have the remainder of the after
noon and all of the next day, Sunday, off. The company commander said he 
could, •provided he go to Regimental Headquarters and received pei,ni1Sion". 
The accused was not seen thereafter by his compaey commander until about 
0800 o•clock on Monday, 20 December 1943. The accused on 15 December 
1943 had made application for a two day leave which had been approved by 
the Regimental Headquarters but which was ?'eturned disapproved by the 
Division Headquarters between 1500 and 1600 o'clock on the afternoon ot 
18 December 1943, subsequent to the accused•s departure. The accused, 
ho11ever, according to the 12th Infantry's adjutant did not. contact 
the adjutant•s office on the afternoon of 18 December 1943 at a:n.y time prior 
to his departure either to secure permission as directed b7 his compa.ny' 
canmander or to ascertain what disposition had been made of hia request of 
15 December 1943 for leave. The accused•s application for leave, sh01t'ing 
the disapproval thereof, and his organization's morning report showing· his 
absence without leave as speci!ied were admitted into evidence (R. 7-10, 
10-12,_Ex. A-B). 

4. The evidence for the de.tense show that four officers, all 
past company commanders of the accused, rated the accused as "superior" 
in efficiency (R. 12-13) •. 

The accused, after explanation of his rights as a witness, elected 
to testify and admitted borrowing the $50 from the first sergeant which 
he, at the time, urgently needed to assist him on his leave but stated . 
that no repayment date had been agreed upon and that it was his firm inten
tion to repay it promptly. He expressed regret that he had not repaid it · 
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before and that press of other obligations had impelled him to pay other 
creditors instead of the sergeant. The transaction had been the only one 
in llhich he had ever borrowed from an enlisted man and at the time it 
118.S had, no one else was present except the sergeant and himself'. He did 
not testify concerning the alleged absence .without leave and was not · 
cross-ex.a.mined thereon (R. 14-16). 

5. The Specification, Charge I, alleg;s that the accused on or 
about 31 October 1943 wrongfully borrowed from a non-commissioned officer 
of his organization the sum of $50 which he therea.rter fromax>ut said 
date to about 25 DeceijJber 1943 dishonorabl.3 failed and neglected to repay-. 
He was found guilty by appropriate exceptions and substitutions o.r the 
offense or wrong£~ borrowing .from an enlisted man only in violation 
of Article of war 96 and not in violation of Article of war 95 as charged. 
'lhe mere act of an officer in borrowing money from an enlisted man is pre
judicial to good order and military d:!:scipline and is violative or Article 
or war 96 (CM 117782 (1918) and 130248 (1919), Dig. Ops. JAG, 1912-40 
Sec. 454 (19)). . . . 

The evidence for the prosecution clearl.3 shows that the accused borrowed 
a sum of money from the first sergeant of his company as alleged and the : 
accused, likewise, in his testimony admits securing the loan and not having · 
made repayment. All ,the evidence, holf8ver, shows that the date for re
payment had neither been stipulated nor agreed upon and that the lender 
felt no anxiety about its ultimate repayment which the borrower earnestly 
professed an intention to make at an early date. The court, therefore, 
found him guilty of the Specification appropriately excepting therefran. 
the words "and did thereafter froma:>out 31 October 194.3 to about 25 
December 194.3, dis~onorably fail and neglect to pay said debt" of which 
excepted words he was found not guilty and found him guilty not of a 
violation of Article of war 95 but guilty of a violation of Article of 
war 96. Manifestly, one cannot dishonorabzy fail and neglect to repay a 
debt upon which no date for repayment has either bean stipulated or agreed 
upon unless the debt has remained unpaid for such a length of time that a 
reasonable date for its repayment under all the circumstances surrounding 
it and its creation would arise by implication of law. Certainly in the 
instant situation less than 60 days cannot be considered an unreasonable 
time. The evidence, therefore, amply supports the findings ot guilty 
of the offense of wrongfully borrowing from an enlisted man.by an officer 
and establishes the guilt of the accused of that offense ,which is viola
tive of Article of war 96, all as found by the court. 

6. The Specification, Charge II, alleges that the accused without 
proper leave absented himself from his organization and station at 
Fort Jackson, South carolina, from abo~t 18 December 194.3 to about 20 
December 1943. The elements of the 9'fense of absence without leave and 
the proof required for conviction tliereof, according to applicable 
authority are as follows: 

"***(a) that the accused absented himself' trom his command, 
***,station, or camp for a certain period, as alleged; and 
(b). that such absence was without authority from anyone· com
petent to give him leaven (MC7'i, 1928, par•. 132). 
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The evidence for the prosecution conclu.sively shows the canmi.ssion 
of the offense of absence without leave for the period of time as alleged. 
The accused, in effect, had requested his company commander for a VOCO 
for a period of time in excess of 24 hours. The request was refused by the 
oan_PanY camnander who enjoined. the accused to secure appropriate per
mission or leave from the Regimental Headquarters. This the accused 
'Wholly ·failed to do and his absence;· ·there.tore, was· without the sanction 
of authorization lfhich was clearJ.¥ shown by" the testimony of the com~ 
commander, the Regiment•s Adjutant and the evidence furnished by the or
ganization' s morning report. The evidence for the -prosecutiQil beyond a 
reasonable doubt supports the findings of guilty of Charge II and ita 
Specification. · 

?. The accused is about 27 ;years ,of age. The War Deparbnent records 
show that the accused has had enlisted service from JF•bruary' 1941 until 
he wae c~ssioned a second '1ieutenant upon canpletion of Officers 
candidate Scl,pol on 19 .August 1942 si.I}ce Which date he has had active 
duty as an officer and ,that on 10 June 11943 he was promoted to first 
lleutellBnt. 

8. The court was legally constituted. _No errors injuriously affect
ing the. substantial rights of the acdused were committed during the _trial•. 
For the reasons stated the Board ot Review. is of the opinion 'that the · 
record of trial is legal.17 sufficient to support the findings of gulliv" 
of all Charge, and Specifications., as found by the court, and the sentence 
and to -.rrant confirmation thereof'. Dismissal is authorized upon con-
viction of a violation of Article of' war 61 or 96. · . 
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1st Ind. 

war DepaJ"tnlent, J.A.C.o• ., 5 _ FEB l944" 1'o the Secretary of -:'Tar. 

l. Herewith transmitted for the action of the President are 
,the record or trial and the opinion of the Board of Reviev1 in the 
case of First Lieutenant augh 1l. Steele Jr. (0-1290684)., 12th 

'Infantry. 

2. · I concur in the opinion of the Board of lfoview that the 
record of trial is legalJ..v sufficient to support the findings and 
sentence as approved by the reviewing authority and le e:ally sufficient 
to warrant confirmation thereof. In view of the recommendation of the 
revievd.ng autI:iority I recommend that. the sentence be confirmed but com
muted to a repri~.and and that the sentence as thus modified be ordered 
executed. 

J. Inclosed are a draft of a ~etter for your signoture., trans
m.:1.ttine the record to the President for his action., and a form of 
~cutive action designed to caITY into effect·the~ foregoing recom
mendation., should such action meet vd. th approval. 

• 

J.t,To n C. Cramer, 
liajor General., 

The Jud[e Advocate General. 

3 Incl.a. 
Incl l - Record of trial. 
Incl 2 - Dtt. o! ltr. for 

si~. Sec. of i:rar. 
Incl 3 - 1.Jrm of ZXecutive 

action. 

(Sentence confirmed but commuted to reprimand. G.C.M.O. 122., 10 Mar 1944) 
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WAR DEPARTMENT 
~ Service Forces 

• IIn the Of!ice or The Judge Advocate General 
Washington., D. C. (337) 

SPJGQ 
CM 247391 22 JA" 1944 

UNITED STATES ) THmD AIR FORCE 
) 

v. ) Trial by G.C.Y• ., convened at 
) Sarasota Army Air Base., 

Second Lieutenant ROBERT ) Sarasota., Florida, 11 Decem
A. JEFFREY (0-813167), ) ber 1943. Dismissal and 
Air Corps. ) total !or!eitures. · 

-------·-----
OPINION ot the BOARD OF REVIEW 

ROUNDS, HEPBURN and FREDERICK, Judge Advocatea 

1. The record o! trial in the case or the of'!icer named above• 
has been exa:adoed by the Board ot Review and the Board submits this, 
its opinion, to The Judge Advocate General. · · 

2. The accused was tried upon the f'ollowing Charges and Speci-
fications: 

CHARGE I: Finding o£ not gullt;y. 

Specifications F:Snd:Sng of' not. guilty. 

CHARGE n, Violation o! the 63rd Article of liar. 

Specification: In that 2nd Lt. Robert A. Je!tre7, 421:ld 
Fighter Squadron, 54th Fighter Group, did, at the 
corner of Madison and Franklin Streets, Tampa, 
Florida on or about 0030, 18 November 1943 behave 
himseli with disrespect toward 1st Lt. Gu;y Taylor, 
Air Corps, his superior of'!icer, by saying to him., 
.You are a M. P. son-of-a-bitch• or words to that 
ef'fect. 

CHARGE m, Violation o! the 96th Article of war. 

Spec1!1cation1 In that 2nd Lt. Robert A. Jet!rey, 42nd 
Fighter Squadron., 54th Fighter Group., was., at 
corner of Madison and Frankl :Sn Streets in Tampa, 
Florida., on or about 0030, 18 November 1943 drunk 
and disorderly in uniform in a public place. 
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Accused made a motion to strike the Specification of Charge III, because 
it did not sufficiently describe the place where the offense was alleged 
to have occurred. The motion was denied. He pleaded not guilty to all 
Charges and Specifications. He was found not guilty o! Charge I and its 
Specification, ·but was found guilty of' Charges II and III and theil• 
Specifications. No evidenca of previous convictions was introduced. He 
was sentenced to be dismissed the service and to forfeit all pay and 
allowances due or to become due. The reviewing authority approved the ,,, 
sentence and .forwarded the record ot trial for action under Article ot 
·war 48. 

3. The competent evidence ottered by the prosecution 1h support 
ot the Specifications and Charges ot·which the accused 11as round guilt7 
may be summarized as f'ollwsa 

First Lieutenant G\11' M. Tay-lo~ was a .first lieutenant in the Air 
Corps and was assistant provost marshal in the Tampa, Florida, area at 
the time _the events, which are the ba81s of this prosecution, transpired 
(R.6). The accused was at the time a second lieutenant (R. 19). Both were 
naring the insignia ot their rank (R. ll, 19) •. • 

At about 12130 o'clock on the m.orning of 18 !lov8Jlber 1943; Lieutenant 
Tqlor, accompanied b;r Sergeant Tom J. Papudis and Private First Clase 
Clifford c. Lawson, ot the milit&:ey police, waa engaged in making a routine 
check up in the city of Tampa, •checking cvf'n passes and other things-. 
While he 1tU checking the curfew puses of three o!ficers, at the eorner 
of FrankJ 1 n and lla.dison Streets and. upcn which Child's Restaurant 1a 
situated, he saw accused crossing Franklin Street toward the restaurant 
(R. 7). Being himself engaged# Lieutenant Taylor instructed Sergeant 
Papudis to- stop accused and to tell h1a that he (Tqlor) wanted to check his 
pass (R. 7, 12, 23). Sergeant Papwlis approached accused, saluted (R. 15, 23) 
and informed him that Lieutenant Taylor the assistant provost marshal, would· 
ll1ce to check his curfew pass (R. 15, 7). Accused said "1rho in the hell is · 
Lieutenant Taylor• (R. 7)J and the sergeant replied •he is Assistant Pro-
vost Marshal• (R. ?). Accused then said, •to hell nth the Provost Marshal 
and all K.P.s• (R. 7). 

Lieutenant Tqlor approached accused at this point and told him he 
would like to check his pass. A.ccused said, "to hell w1th tbata. Upon 
being asked if he had a pass, accused replied, •I don't believe it 11. 
8Xl3" ot your business-, or words to that effect. Lieutenant Taylor then 
told him that he would like to check hi~ A.GO card. Acc1tsed responded 
b7 telling him to •try- and get it- and that he was not checld.ng it. Lieu
tenant Taylor then .informed accused that he 1r0uld have to ask hi.a to go 
to headquarters. A.ccuaed•s .reply to that ns that he was not going q-
where with him or aeyboey- else. Upon being inf'ormd that f'orce would be . 
used unless he consented to go peaceably, accused remarked to Lieutenant . 
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Tqlor, •all right, I will go with you, you God-damn son oi' a bitch•. 

Lieutenant Taylor and accused got into the back seat ot the car 
and, m the wq to headquarters, accused sa.ld to Lieutenant Taylor, among 
other things, •the reason you are so God-damn chicken shit is because 
you are just out ot o.c.s. about two months and have the bars•. Upon 
being advised to keep cabl lllltil·they reached headquarters, accused said, 
•to hell with 7ou and all Y.P.s•. Upon their arrival at headquarters, 
accused told Lieutenant Taylor that if he thought he was going in there he 
had another thought caning, and, thereupon, struck Lieutenant Ta7lor on t.he 
chin and grabbed him around the waist. Lieutenant Tcqlor then struck · 
accused 1A the lllOUth with his i'ist hard enough to break accused's grip 
(R. 7, 8) • .A!ter a threat to torcibl.y take his AOO card, accused pro
duced it and also a curfew pa.ss, which authorized him to be OD the streets 

. at that time {R. 8). · 

After reacb1ng headquarters, accused continued to use pro!a.ne language 
toward Lieutenant T~lor in the presence ot·sergeant Papudis, Private First 
Class Lawson, and other enlisted men of the milltar;y police. When Lieu
tenant T~lor asked the name oi' his organization, accused replieda •you 
are asking the questions, ·if' you are so God-damn ~,you son-of'-a.-bitch, 
7ou !ind out m:, organization•. And, later during the interview, accused 
said to Lieutenant T~lor: •you have certainly- ma.de a big mistake. ·You 
are i'ooling with.a fiying o:t:ticer and you God-damn ground oi'f'icers have 
M right to sq ~ to a fiying officer. I would like to see you 
dead and all the God-damn },{.P.s, and I probably will. I don't like M.P.s 
and I don•t want to mess up with you• (R. 8). 

Later on, as accused and Lieutenant Taylor were le_aving the head
quarters tor the stockade, another soldier was being brought in b,
milit&r7 police. Accused said to hilll, -non•t worry boy, that chiolcen 
shit son-of-a-bitch is going hane nowt' {R. 18). 

Accused had a strong odor ot ',rhiskey on his breath and occasicmall7 
staggered. .Lt timesit seemed his tongue was thick and he didn't ·talk 
plainly (R. 9). Lieutenant Taylor (R. 9# 13) Sergeant Papudis {R. 18) 
and Private First Class Robert c. Dixon (R. 29) all expressed the 
opinion that he was drunk. 

lladison and Franklin Streets are public streets in the C1t7 ot Tampa, 
Florida. Accused was !irst accosted and began his abuse or Lieutenant 
'l'qlor on the corner o! the intersection tol'Ill9d by those streets just in 
front or the door to Child's Restaurant. It was not dark on the corner 
(R. 10, 11) and there nre some civilians on the streets (R. 9). 
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, officers but may have ma.de the statament •don•t worry, the chicken 
shit son-o!'-a-bitch is going home naw1', to a soldier ·who was being 
brought in as he wa-s leaving (R. Y/). These remarks were not directed ·to 
~one 1n particular. He used the profanity because he resented being 
struck by Lieuwnant Taylar (R. 38). Accused knew that Lieutenant 
Taylor. was an officer when he approached him and asked far his pass. He 
had been driDlQ.ng tor two or three hour:3. He ttwould not make a definite 
statement• as to whether he was drunk. · He aw-as drinking• and ...,.oulcl 
not pass judgment• (R. :39). He remembered •just about ever:, time I 
swore at him (Taylor) and telling him about hitting a man with hie hands 
in his pocket and the M.P.s holding him• (R. :37). 

5. The court :Cound accused not guilty ot Charge I and its Speci
fication, whereby he was charged with striking his superior officer in 
vielation of Article of War 64. This leaves far discussion only Charges II 

· and Ill and their Specifications,; and by these, accused is charged with 
being drunk and disorderl7 in a public place while in uniform, in vio
lation o! Article of War 96, and with behaving with disrespect toward 
his superior officer, in violation of Article of war 6:3. 

The time when and place where accused is alleged to have beea 
drunk and disorderly in uniform in a public place and to haw behaTed 
him.sell' with disresp~t toward his superior o.t'ticer are the same, as 
set out 1n the Specification of Charge II and or Charge III. There is 
no clear cleavage between the evidence relied upon to support the one 
as distinguished from the other Charge and its Specification, and the 
same evidence can, and in this instance does, establish the commission 
of' both offenses. That the two offenses are separate and distinct has 
been held in CM 148099 (1921) (Dig. Op. J.A.G. 1912-40, sec. 421 (3)). 
This being so, the principle emmciated in paragraph Z7, Manual for 
Courts-Martial 1928, to the e.tt'ect that cne transaction, or what is 
substantiall.7 one transaction, should not be made the basis .t'or an 
unreasonable multiplication of charges, has, perhaps, been violated in 
the subject case. However, it is the established rule aa to this procedural 
matter that it con'Yiction on a:ey- one of the Specifications supports·the sen~ 
tence in its entirety, it cannot be said that the detective pleading 
a!!ected the substantial rights of accused (CM 19.3971 (1931), Dig. Op. J.A.G. 
1912-40, see. 428 (14)). Cooviction upon the Specification of either 
Charge II or Charge m and of the Charge in the subject case is sutticient 
to support the sentence in its entiret,-1 so, clearly, the mentioned 
irregularity, it such it was, did not injuriously a!.tect the substantial. 
rights of accused. · 

The evidence amply supports the action of the court in find1ng 
accus~d guilty of behaving himself with disrespect toward Firs.t Lieutenant 
Guy Taylor, his superior officer, as alleged, and in the matmer alleged, 
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in the Specification o:f Ch<lrge II. Accused admits that he declined, 
when requested by Lieutenant Taylor, to .show either his 'curfew pass or 
his AGO card, both of which he had in his possession. His manner was 
belligerent, and by his statement that he had not •cursed directly at• 
Lieutenant Taylor until after the latter struck him, he inferentially 
admits that he had been previously cursing him indirectly. Lieutenant . 
Taylor testified that accused called him •a son-of-a-bitch• while they were at 
the corner of Madison and Franklin Streets and he is corroborated in this 
by Sergeant Papudis. The mere fact that accused did not like the manner 
in which the officer approached him can neither justify nor extenuate the 
use of such language. 

Accused contended that he did not know Lieutenant Taylor was a 
first lieutenant, or his. superior officer. He testified in his own behalt 
but avoided making a:ny statement that he was too drunk at the time to 
recognize the rank: of Lieutenant Taylor. In fact, he declined to 
pass judgment upon whether or not he was drunk at al1 at the time. He 
also testified that he •really didn't care• whether Lieutenant.Taylor was a 
first or second lieutenant. He did know that he was an officer, and he 
had been previously informed that the assistant provost marshal wanted 
to check his pass. The court was amply justified by the accused's own 
testimocy in rejecting this the017 o:f defense and in :finding that accused 
did, in fact, know Lieutenant Ta~'lor was his superior officer. 

The findings o:f guilty o:f Charge III and.its Specification find · 
ample support in the evidence. Accused testified that he had been 
driokfog for two or three hours. Several witnesses testified that he 
was drunk and his acts and conduct corroborate the lfitnesses. Accused, 
having elected to testify as to this charge, was questioned specifically 
on the point and did not deey that he was drunk. A public street in a 
town or city is a public place; and accused's belligerent and non
cooperative attitude as well as his use of profanity toward a military" 
police o.ff'icer then and there in the execution of his office, constituted 
disorderly o.>nduct. His conduct was clearly to the prejudice ot good 
order and militar,y discipline as well as ot such a nature as to bring· 
discredit on the military service because displayed in public. 

The Specification oi' Charge III sufficiently described the place 
where the offense was alleged to have occurred to put accused on notice 
thereof. Nothing in the evidence o:f record indicates that he was in 
aeywise surprised during the trial. The court properly denied his 
motion to strike the Specification and Charge. 
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6. War Department records shovr that accused is 20 years ot age 
and is not married. He is a high school graduate and, before enteri?lg 
the Army, worked in a pottery manufacturing plant. He enlisted 29 
October 1942 and became an Air Corps Cadet 29 November 1942. He was 

·cou;.nissioned a temporary second lieutenant, Army ot the United States, 1 
October 1943. On the same date, he was ordered to active duty and 
reported for active duty rlth the Air Corps at the AAF Pilot School, 
Craig Field, Selma, Alabama. 

7. The court was legally constituted. No errors injurious~ 
affecting the substantial rights ot the accused were committed during 
the trial. The Board or Review is of' the opinion that the record ot 
trial is legal~ suf.ficient ·to .suppo~ the findings and to warrant con
firmation ot the sentence. A sentence of' dismissal is authorized upon 
conviction ot either Article' ot War 63 or :Article of' War 96. 

•• j{1/;,, ..~.·.,0 . 
.,u,u.,~~~ ~ Judge Advocate 

-~_,Judge Advocate 

--~.......~~~~~~--~~~--~~--· Judga Advocate., 
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1st Ind. 

V.ar Department, J.A.G.O., 3 FEB 1944 - To the Secrotary of ffa.r. 

1. Herewith transmitted far .the action of the President are 
the, record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Robert A. Jeffrey (0-81.3167), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant ccnfirmation thereof. I recommend that 
the sentence be confirmed but that the forfeitures be remitted, and 
tha. t the sentence as thus :nodified be suspended during the pleasure 

• of the President. · 

.3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action., and a. form of 
Executive action designed to carry into effect the recorrmendation 
hereinabove ma.de, should such action meet with approval. 

!J;yron C. Cramer., 
M:ijor General, 

.3 Incls. The Judea Advocate General. 
1 - Record of trial 
2 - Dft. o~ ltr. for sig. 

S/1l , 
.3 - Form of action 

(Sentence confirmed bit .forfeitures remitted. Execution suspend~d. 
G.C.M.O. 147, .30 Mar 1944) 
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-~,,, .. 0 . 
SPJGH 
CM 247456 .128 Jt\N 1~~4 

UNITED STATES ) 16TH ABMCRED DIVISICN 

v. ) 
) 

Trial by G. c. M., convened at 
) A.P.o. 412, Camp Chaffee, 

Captain THCW.S F. LA.WLESS ) Arkansas, 23 December 1943. 
(0-357833), Medical Corps. ) Dismissal and total for.teitures. 

OPINION of the BCWlD OF REVIEW 
DRIVER, O'CONNOR and LOTTERHOS, Ju:lge Advocates. 

l. The Board ot Review ha.is examined the record ot trial in the 
case ot the officer named above and submits this, its opinion, to 
The Ju:ige Advocate General. 

2. The accused was tried upon the following Charge am Specifi
cation: 

CHARGE: Violation of the 85th Article of War. 

Specification: In that Captain Thanas F. Lawless, 
Medical Corps, Medical Detachment, 787th Tanlc 
Battalion, Camp Chaf.'!ee, Arka.zisas, was, at 
Camp Chaffee, Arkansas, on o~ ..about 7 December 
1943, found drunk llhile on duty as Medical Of
ficer. 

He pleaded not guilty to and was found guilty or the Charge and Speci
fication. Evidence of one prior conviction of being drunk in uniform 
in a public place, in violaticn of the 96th Article of War, was in
troduced. He was sentenced to be dismissed the service, ~ .f'or.teit 
all pq and allowances due or to become due, and to be confined at 
ha.rd labor for one year. The reviewing authority approved only so 
much or the sentence as proviC,.es for dismissal ani forfeitures and 
.forwarded the record of trial for action under the 48th Article of 
war. 

3. The evidence for the prosecution is substantially as fol
l~: Accused, medical officer of the 787th Tank Battalion, came 
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to the orderly room of Headquarters Canpa.DJ" at approximately 1600 
on 7 December 194.3 to make an inspection of the ventilation am the 
sanitation in the barracks. captain Douglas M. Brown., company com
mander, and Sergeant Harry R. Bly., acting first sergeant., accanpanied 
him on the inspection tour. Captain Brown had seen accused man;y 
times previously. Accused "didn•t act pormal"., he was 1Jtaggering., 
he "went t1r0 feet or more to each side"., he "was having a difficult 
time fran the ~ he wa.s maneuvering as though he 118N bu.eking a 
wind going around the Corner of the ,day ro001n, there was the smell 
of alcohol on his breath., his speech '1r8J\ incoherent and it was hard 
to w:xlerstand him. In the' opinion of both Captain Bro11Il and Sergeant 
Bly accused ,ra.9 drunk (R. 6-14). 

Lieutenant Colonel David L. Hollingsworth, the battalion com
mand.er, called on accused 1n the of!icers • barracks at approximate
ly 1700 on 7 December 194.3. He found accused in the bar and request
ed him to go to his roan. Accused'. •alked to his roan with a stagger
ing gait., his speech was thick., and his :tace "had a look of .f'alling 

·apart". Colonel Hollingsworth talked to accused a minute, placed 
him w:xler arrest for drunkenness., airl then le.f't to call his adjutant 
to take accused to the hospital .f'or a blood test. rfuen the adjutant 
arrived fifteen minutes later accused was asleep. He was awakened 
and instructed to put on his coat and hat. He begged Colonel: 
Hollingsworth not to send him to the hospital. In the opinion of 
Colonel Hollingsworth accused was drunk (R. 15-20). 

Second Lieutenant Edward J. Louis, the adjutant., took accused 
to the hospital for a.blood test at apprcxximately 1735. A blood 
test was made and accused was returned to his barracks. Accused 
walked,with a slight stagger., his !'ace was flushed, and he appeared 
to be "scared". Lieutenant Louis was with accused for 45 minutes 
or an hour and in his opinion accused was intoxicated (R. 21-28). . 

Technician Third Grade George Toya drew the· blood f'ran the arm 
of accused at the hospital and placed it in a sterilized container 
on 'Which he wrote the name of accused. He placed the container in 
the ·1ce box so it would not deteriorate an:i the following morning 
delivered it to Major Lorin·E. Dickelmann., chief of the laboratory 
at the station hospital at 9amp Chaffee, Arkansas, who made a blood 
alcohol test of the blood of accused and f'ound .375 milligrams per 
100 cubic centimeters of blood. A report (Ex. A)· was made of the . 
findings. :Major Dickelmann interpreted this to mean that there was 
11suf'ficient alcohol present in that blood to ren~er an individual. 
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or placing_ an individual a.s being under the influence of alcohol." 
Major Dickelmann testi.t'ied that it has been established by the 
American Medical Association that an individual with more than 
fifteen thousandths (.015) of one percent (1%) of alcohol in the 

·. blood would be un:l.er the influence of alcohol~ and that there are 
some "State regulation figures *** between 100 and 150 milligrams·" 
Major D:Lckelmann could not state from the'test 'Whether accused drank 
liquor befare 1700. The blooa. was brought into the laboratory some-

. time in the afternoon after "closing hours" and the results shown by 
the test could have been produced by drinld:rig af'ter ·1700. The · 
amount of time it would take the alcohol content of the blood stream 
to run nthat high" would be determined 11,y the condition of the stana.ch 
at the time of taking the alcohol, 111hether it waa full or empty, and 
the amount and ·type of liquor (R. 29-3~). 

-
Colonel Hollingsworth further testi.t'ied that accused 1'SS on duty 

as· battalion medical officer between 1600 and 1700 on 7 December 
1943. The afternoon duty hours in the battalion on that date were 
fran 1300 to 1700. Accused had one assistant and had authority to 
decide as to employment of personnel and division of duty in the 
medical. detachment. Colonel Hollingsworth did not m:,an to imply; 
by this statement, that accused could place himself on a n~uty 
status at ~ ti.me he chose. The officers o! the battalion fol
lOll9d the same hours as the troops (R. 15-20). 

4. For the defense i Accused testi.t'ied that on 7 December 1943 
he was on duty fran 0800, and spent the morning inspecting barracks 
and mess halls. His assistant., "Lieutenant Rothchild"., was left in 
charge of the dispensary while he was away. ·· In the ·afternoon accused 
left the dispensary at 1400 and conducted some business in the office 
of the division surgecn. He returned to the dispensary and went to 
his quarters in the c.ff'icers • barracks about 1550. He found two of
ficer friends there who haq received their •orders• and had been to 
his roan the night before for a farewell party. They had sane whiskey 
and accused had •about five drinka" of "straight wh:iskeytt. He told 
them he' had sane work to do and would be back by l 700. He then went 
to the Headquarters Canpan,y barracks., made measurements of the dis
tan:es between tm beds, made other forms of inspection, and find-
ing that remedies imich he had suggested in the morning had not 
been carried out canplained to Captain Brown. He left -Captain 
Brown at .about 1655., returned to his barracks, rejoined his friends· 
and they had "about 3., 4, or 5 drinks apiece". Acc'!'9ed then went to 
the bar in the officers' club roan. Colonel Holllniswortb .~ame in 
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about 1715., asked accused if' he had been drinking and ordered him 
to his room under arrest. Accused stretched out on his bed until 
Col(lnel Hollingsworth called him. Accused asked that. he not be 
sent to the hospital. because he "didn't think it was necessary". 
Colonel Hollingsworth insisted so accused accanpam.ed the adjutant 
to the hospital 'Where the blood alcohol test was made. He returned 
to his barracks ·am na reading in bed· when the officer of the dq 
came into his roan between 2300 and 0100. He spoke to the of'ficer 
of' the ~. The follorlng morning accused saw the adjutant., llho 
said, •the Colonel must have scared the hell out of me because I 
was perf'ectl,y sober when I went over to the hospital. 'With him" 
(R. 38-40). . 

en cross~ation accused testif'ied that he was on duty 
until l?OO, but that he considered himsell', on nthe Slltharity of 
Colonel Hollingsworth•., off duty after that hour. Bet"Ween 1700 
and 0800 the following dq the medical needs of' the ?8?th Tanlc 
Battalion and the ?l?th were taken care of by a medical officer 
of the d~. Accused was not the medical of'.t'icer of the day on 7 
Decemer 1943. · There was a roster "on the board" which 1r88 also 
submitted to the division, and if' the officer designated was un
able to go on duty at 1700 he notified the division or the dis
pemary and saneone else was appointed prior to that time (R. 41.-
42). . . 

'lhe defense ,requested that the court note that accused •has a 
red complexion and a ruddy tacen (R. 40). · 

5. The evidence discloses that on 7 December 1943 accused ,ras 
on duty a.a medical officer of the 787th Taruc Battalion. · His after
noon duty hours were !ran 1300 to 1700. After the. latter hour a 
medical officer of the dq was on duty., and accused was not medi
cal officer of the d~. According to his own testimoey, accused 
inspected health com.itiorus in tbe·barracp that morning., spent 
tjie early afternoon at too office of tlie division surgeon, .lett 
the dispensary about 1550., 1'8nt to his quarters in the officers r 
barracks 'Where he met sane friem.s and., after taking five drinks 
of "straight" miskey., went to the headquarters company to ccm
plete the inspection he had CCID.ID9nceq in the morning. Captain 
Douglas M. Brown, . cgmpaey- commander., and Sergeant Harry R. Bly., 
acting first sergeant., accanpanied accused on his inspection. 
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The accused did not •act normal", he staggered, smelled of alcohol, 
was hard to w:rlerstand and epoke inccnerently. In the opinion of 
Captain Brown and Sergeant Bly accused was drunk. Accused fl.so 
testified that he left the headquarters canpany barracks about l.655 
and rejoined his .friends, and that he had "3, 4, or 5" drinks at 
this time. Lieutenant Colonel David L. Hollingsworth, the battalion 
canmarxier, cal.led on accused at the of'.ficers• barracks at appro.xi-. 
mately 1715. Accused walked with a staggering gait, his speech 1l"8S 

thick, and his .facs "had a look of falling apart"• In the opinion 
of Colonel Hollingsworth accused was drwlk. Accused was taken to 
the station hospital at approximately 1735 'llhere a blood alcohol 
test revealed the presence of 375 milligrmns of alcollol. per 100 
cubic centimeters of blood. The medical officer 1n charge of the 
laboratory interpreted this to mean that there was sufficient al
cohol in the blood to render the individual. um.er the influence of 
alcohol. The battalion adjutant Yho accompanied accused to the 
hospital, basing his opinion upon the .flushed tace of accused aIXi 
his staggering walk, testified that accused was intoxicated. Ac
cused testified that he was on duty until 1700 but that he ~on
sidered himself of! duty after that hour inasmuch as another of
ficer was appointed to act as medical officer of the d8i,Y" after 
1700. 

Any intoxication lihich is sui'f'icient sensibly to impair the 
rational. and .full exercise or the mental and physical .faculties 
is drunkermesa within the meaning of the 85th Article of War 
(MCM, 1928, par. 145). It is the opinion o.t' the Board of Review· 
that the evidence establishes beyond any reasonable d"ubt that ac- · 
cused was drunk on duty at the time and place alleged in the Speci
fication. Inasmuch as the evidence shows that accused was drunk 
between 16oo and 1700 on the date alleged, a time when he was ad
mittedly on duty as battalion medical ·o.r.t'ioer and engaged in the 
perfonnance of' his official. duties, it is unnecessary to decide 
whether accused was on duty after 1700. The evidence for the 
prosecution is essentially uncontradicted. Accused, while testi
fying in detail concerning his activities on the d;q in question, 
did not challenge the testimony of the witnesses .for the prose
cution that he was intoxicated. His testimony concerning tM 
amount of liquor he consumed strongly supports the opinions given 
as to his intoxicated coIXlition. 

-5-
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6. The accused is 40 years of' age. '!he records of the Ot'!ice 
of The Adjutant Gemral show his service as i'ollowsa Appointed 
first lieutenant., Medical Corps Reserve, Arrey' ot the United States, 
10 June 1977; accepted 28 June l9.37J active duty 15 July 19.39 to 
28 July 19.39., l November 19.39 to ll :March 1940., and f'rm 28 July 
1941; temporarily pranoted to captain, Arrq ot the United states., 
8 October 1942. 

7. The court was legally constituted. No errors injuriously 
aff'ecting the substantial rights of the accused were committed . · 
during the trial. The Board ot Review is of' the opinion tha.t the . 
record of trial is legally suff'icient to support the tind:i.nigs ot 
guilt;y and· the sentence, and to warrant confirmation of the sen
tence. Dismissal is mandatory upon conviction of a violation in 
time ot war of' the 85th Article or war.· 

~~-------.._'J;,_____.~_._....;'___.. , J\Jige Advocate. 
~--

=--=--7'-~:·:~:.i#£::_-_-··._._.___....._.:_·-':"'~-··~.~~~~.~~~~,.I: :::::::\_1-·_ ....... 
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1st lnd. 

5. fEB l944War Department, J.A.G.O., - To the Secretary of war. 

1. Herewith transmitted far the action of the president are the 
record of trial arxl the opinion of the Board of Review in the case of 
Captain Thomas F. !Bwless (0-3.$7833), :Medical Corps. 

2. I ccncur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings.of guilty and the 
sentence and to warrant conf'imation of the sentence. The accused was found 
drunk l'fhile on du-cy as a medical officer. He has one prior conviction by 
general court-martial of being drunk in tmiform in a public place on 13 
January 1943. It appears from the records of the Office of The Adjutant 
General that about February 1943 he was absent without leave for two days, 
for m.ich a fine was imposed, that on 21 May 1943 he was sent to a hospital 
where a psychiatrist diagnosed his case as chronic alcoholism with a mild 
degree of mental retardation, but that on 29 June 1943 a disposition board 
found that he was inysically fit for full active duty. I recommend that 
the sentence to dismissal and total forfeitures be confinred but that the 
forfeitures adjudged be remitted and that the sentence as thus modified be 
carried into execution•. 

3. Inclosed are a draft of a letter for your signature,· transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recamnendation made aboTe.. ' 

Myron C. Cramer, 
Major Gemral, · 

The Judge Advocate General. 
3· Incls. 

Incl.1-Record of trial. 
Incl.2-l)f't. ltr. for sig. s/w. 
Incl.J-Fo:nn of action. 

(Sentence confirmed tut forfeitures remitted. G.C.Y.O. 110, 10 Mar 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 
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SPJGV 7 FEB l944CM 247/{JO 

UNITED STATES ) 93RD INFANTRY DIVISION 
) 

v. Trial by G.C.M., convened at ~ Camp Clipper, Essex, California, 
Second Lieutenant EZRA H. ) 17 December 1943. DiemiBSal and. 
HENDERSON (0-1285935), tc)tal forfeitures. 
368th Infantry. ~ 

OPINION of the BOARD OF REVIEW 
TAPPY, KIDNER and RIVF.S, Judge .Advocates 

.. 
1. The record ot trial in the caee or the officer named above has 

been examined by the Board or Review and the B~ submits this, ita 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the tollowing Charge and Specitica
tions s 

CHARGEs Violation or the 95th Article or War. 

Specification la In that 2nd Lt. Ezra H·•.Henderson, 368th 
Inf'~try, did, at Camp Clipper, Calitorn.ia, on or about 
July 16, 1943, with intent to defraud, lfl'()ngfuily and . 
unlawfulfy make. and utter to the 368th Infantry Post 
Exchange a certain check, in words and figures as follows, 
to wit. 

FORT HUACHUCA, ARIZ. 16 July- 1943 NO. 14. 
91-167 ARM! BRANCH 91-167 

MINERS AND llERCHANTS BANK 
. (llElD OFFICE, BISBEE, ARIZ.) 

~ P.lY TO TBE 
ORDER OJ!' 368'rli POOT EXCHlNGE _125~00 

-------TWENTY FIVE DOLLARS 

LIEUT EZRA H. HENDERSON 
COMPANY L, 368TH mANTRI 

· and by means thereof' did traudu;ently-. obtain trom said 
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Post Exchange $25.00 cash, he •the said 2nd Lt. Ezra 
H. Henderson, then well knowing that he did not have 
and not intending that he should have any account with 
the Arrrv Branch, Miners and Merchants Bank for the pay
ment ot said check. · 

Specification 2& In that 2nd Lt. Ezra H. Henderson, 368th 
Intant17, did, at Camp ·clipper,· California, on or about 
Ju.l.J 16, 1943, · with intent to defraud, wrongf'ull.7 and 
unlaw~ make and utter to the 368th Intantey Poet 
Exchange a certain check, in words and figures as follows, 
to wit. · · 

FORT HUACHUCA, ARIZ. 16 July 19.t.3 No. 15. 
91~167 ARMY BRANCH 91-167 

MINERS AND MERCHANTS BANK 
(BEAD OFFICE, BISBEE, ARIZ.) 

PAY TO THE 
ORDER OF 368TH ~T EXCHANGE $25.00 

-------TWENTY FIVE DOLLARS 

LIEUT EZRA H. HENDERSON 
CO&ll'ANI L, 368TH INFANTRY 

and by- means thereof' did .traudulently obtain from said 
Post Exchange $25.00 cash, he the said 2nd Lt. Ezra H. 
Henderson, then well knowing that he did not have and 
not intending that he Bhould have any account with the 
Arm,- Branch, Miners and Merchants Bank .f'or the payment
of' said check. · 

SpecU'ication .3: In that 2nd Lt. Ezra H. Henderson, 368th 
Intantr.y, did, at Camp Clipper, California, on or about 
August 15, 1943, with intent to deceive his Commanding 
Officer, Colonel James R. Urquhart, officially- state to 
said Commanding 0:f'f'ieer, that he did not owe the American 
Red Cross of the 93rd Infantry Division any money, or any 
other Red Cross in the United Sta"t;es any money, which 
statement was known by the said Lt. Henderson to be untrue 
in that said Lt. Henderson had at this time an outstanding 
debt of $50.00 with the American Red Cross, 93rd Intantr,y 
Division. ' 

Specification 4: In that 2nd Lt. Ezra H. Henderson, 368th 
Infantry, having on or about October 20, 1942, become 
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indebted to the American Red Cross in the sum of 
$100.00 for a loan, having failed without cause to 
liquidate $50.00 of said indebtedness, and having on 
or about September 11,. 1943, promised in writing to 
his Commanding Officer, Colonel James R. Urquhart, 
that he would on or about September 15, 1943, settle 
such indebtedness in full, did, without due cause at 
Camp Clipper, California on or about October 8, 1943 
dishonorably fail to keep said promise. 

He pleaded not guilty to and was found guilty of the Charge and all Specifi• 
cations. No evidence of previous convictions was introduced. He was sen
tenced to be dismissed the service and to forfeit all pay and allowances due 
or to become due. The.reviewing authority approved the sentence and torwarded 
the record ot trial tor action under Article ot War 48. 

J. The evidence for the prosecution is substantially as follows& 

Second Lieutenant William H. Perry, Post Exchange Officer for 
368th In.tantry, cashed two checks for accused on or about 16 July- 1943, 
each for $25. He identified prosecution's exhibits land 2 by his signa
ture which appeared on the back of each, as the same checks he had ~shed. 
He saw accused sign his name as maker to each check at the time they were 
written and accused told him he had sufficient funds in the bank to cover 
them. The checks had not been redeemed at the tµie of trial (R. 9-11)_. 

The deposition of R. T. Edwards, Manager, !rnry Branch, Miners 
and Merchants Bank, Fort Huachuca, !rbona, which was received in evidence 
without objection, shows that he had known accused since .31 July' 1942, when 
accused opened a checking account with A:rm:t Branch, of Miners and Merchants 
Bank. The accused ma.de his last deposit in this account 2 March 1943, to 
pay an overdraft, a.Ad the account was closed on that date. He identified 
prosecution's exhibits 1 and 2 as two checks which had been presented to 
the bank tor payment 26 July- 1943, and dishonored, because accused's 
account bad been closed. He compared the signature appearing on each 
oheck (Pros. Exs. l, 2) with that on accueed 1s signature card, which was 

• signed at the time he opened the account, and testified that the signatures 
appearing on the checks agreed with the signature .ot accused on.the signa-
-ture card (R. 6-8). . 

On or about 15 August 1943, the regimental adjutant or 368th 
ln!antry delivered to Colonel James R. Urquhart, the regimental commander, 
two checks, each in the amount of $25, bearing date 16 July 1943, and 
purporting to bear the signature or accused as maker. These checks had 
been received by the adjutant from & Fort Huachuca bank, marked nno account•. 
Colonel Urq_uhart sent !or accused and upon reporting was asked if he had 
written the two checks in question. · Accused admitted that he bad and stated 
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that the account had been closed, but later reopened by his wif'e. Colonel 
Urquhart identified prosecution's exhibits land 2 as the same checks 
which bad been delivered to him by the adjutant and which he bad discussed 
with accused. During this same interview Colonel Urquhart asked accused 
if he owed any money to the American Red Cross, and he replied in the 
negative. He then asked accused if he owed any money to the Division Re(\ 
Cross, and accused replied that he didn't owe the Division Red Cross, or 
any other Red Cross in the United States, any money. Shortly after this.' 
conversation took place Colonel Urquhart received an official letter f'rom 

· the Red Cross, 93rd Infantry Division, stating that accused had borrowed 
$100 in October 1942 and bad promised to repay'it in November and December 
of_ the same year. The letter also stated that accused bad repaid $50 of 
the loan, but bad not repaid the balance. The witness could not remember 
the date, but belie'led it was ll September 1943 when he bad another talk 
with accused. Accused then admitted that he owed the 0 American Red Cross 
and promised to pay the debt (R. 11-13). Colonel Urquhart identified 
prosecution's exhibit C as a letter he had received b-om Mr. Edward s. 
Powell, assistant field director of American Red Cross, 93ru Infantry 
Division, dated Z'1 September 1943, which indicated the circumstances 
under which the loan was originally made. The witness testified that ac
cused had not at the tiJ;ie of trial furnished him with a receipt evidencing 
payment of the debt as he had promised in his reply indorsement (R. 17-18). 

Lieutenant Colonel Howard N. Smalley, .368th Infantry, was present 
when Colonel Urquhart talked with accused on 15 August 1943 about the two 
checks and heard him ask accused if he owed the 93rd Infantry Division Red 
Cross any money. When accused stated he did not, Colonel Urquhart then 
asked him it he owed any Red Cross agency in the United States any money, 
and accused stated that he did not (R. 14). 

Captain W. B. Langworthy, adjutant of 368th Infantry, identified 
prosecution's exhibit Bas a first wrapper indorsement pertaining to accused, 
which was sent to accused by order or Colonel Urquhart on 11 September 1943 
for reply by indorsement. Attached to the wrapper indorsement was a letter 
Colonel Urquhart had received from the field director of 93rd Infantry Divi• 
sion Red Cross (Pros. Ex. D) relative to accused's indebtedness to the Red 
Cross (R. 14-17). 

• 
4. For the defense: 

At his own request, accused was sworn and testified that during 
the month of July he went to Lieutenant Perry, Post Exchange Officer, and 
asked him to cash a personal check (amount not stated). Lieutenant Perry 
declined, and accused then asked the lieutenant if he would take the check 
to a bank in town and get it cashed for him. Lieutenant Perry agreed to do 
this and accused gave him the check. The next day he saw Lieutenant Perry 
and was t,old. that he bad not been to town because his car was being repaired, 
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but would go that afternoon. Lieutenant Perry suggested that accused 
write two separate checks of $25 each and during the conversation asked 
accused if he had sufficient .funds in the bank to cover the checks. Ac
cused said that he did. Lieutenant Perry then remarked that it was a 
tunrcy- thillg how checks bounce back and accused said to him, "This is no 
place to write a bad checkn. About a month later, Colonel Urquhart called 
accused to his office, handed him two checks, and asked accused if' they 
were his checks. He looked at them and told Colonel Urquhart they were. 
Colonel Urquhart then asked accused what he proposed to do about.them and 
he told the colonel that he would back the checks up. This conversation 
took place about ~e 15th of August (R. 18-19) • 

He went back later to pick up the checks, and Colonel Urquhart 
asked him if he owed the 93rd Infantry Division Red Cross any money. Ac
cused immediately answered no, because at the time he borrowed the money 
he did not borrow it from the 93rd Infantry Division Red Cross, but f'rom 
the Red Cross at Fort Huachuca. This conversation took place in the 
presence of Colonel Hoke and Colonel Smalley. The following month accused 
asked Colonel Hoke to cash his.monthly pay check of i40.07. Colonel Hoke 
asked him if he was getting his bills paid,· and said, "Do you know it might 
cause you some trouble"? Accused said, "Yes, Sir". About the 23rd ot 
September accused went to Colonel Urquhart to get some data about the checks 
and the colonel said, "You lmow you have not paid your bill", and accused 
said,"Yes, Sir". Colonel Urquhart then asked what he was going to do about 
the checks, and accused said he would take care of them. The next month 
just as he received his pay check he,went to the hospital and before he 
returned to duty the investigating officer came to the hospital and presented 
him with the charges (R. 19-20). 

On cross-examination and examination by the court accused stated 
that he did not lmow at the time he wrote the checks in July that they were 
not good, but found out about it the middle or the following month. He had 
not redeemed these checks, because he did not have sufficient money left 
out or his monthly pay after his allotment and living expenses were :ieducted. 
He made a· monthly allotment to his wife or $150 and normally had about $70 
left, after paying his living expenses. He admitted making a depostt of 
about 33 to his account on 2 March 1943 and was in.formed by Mr. Edwards that 
it was for the purpose of covering an overdraft. That was the.last deposit 
he had made. He was under the impression that his wife had deposited her 
allotment money in the bank at Fort Huachuca, as she had remained in Tucson, 
Arizona for a while after he left his station for maneuvers. However, he 
had never received any informa~ion from her to this effect.· He wrote his 
wife about two months prior to the date of trial and asked her about the 
allotment money and she informed him that she was depositing the money in 
a bank in Colwnbus, Georgia, where she was then residing with her parents. 
He admitted receiving the wrapper indorsement directed to him on 11 September 
1943 by Colonel Urquhart, and admitted that he indorsed it back to his com
manding officer with a promise to pay the debt on 15 September. He did not 
get his pay on the 15th of September but did get it the last of the month. 
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He got in a gambling game and lost his money and was thus unable to 
pay it as he had promised (R. 20-25). 

5. The evidence thus shows that during the early part of 1942 ac• 
cused 1tas stationed at Fort Huachuca, Ar_izona; and on 31 July 1942 opened 
a checking account with the Army Branch, Miners and Merchants Bank, and 
signed the customary signature card. He departed from this station the 
latter part of March 1943, when his organization left for maneuvers in· 
~ouisia.na. He left his wife in Tucson, Arizona, and she remained there 
during the entire period of the Louisiana maneuvers. She then went to 
Columbus, Georgia, to live with her parents. On 16 July 1943 accused · 
made and uttered two checks of $25 each, drawn on the Army Branch, 1a1iners 
and Merchants Bank, and received the equin.lent in cash from Lieutenant 
William H. Perry, the Post Exchapge officer of: 368th Infantry, then 
stationed at Camp Clipper, California. Both checks were dishonored by 
the bank on whic,b they were drawn, becausa,accused 1s account had been 
closed. The checks were unredeemed at the time of trial. Accused con
tended that be was under the impression that his wire· was depositing in 
his bank the money .from a monthly allotme;Ilt of $150 which he had made to 
her, but his contention is untenable as ,the account was not a joint account, 
and on 2 March the accused had made a last deposit of' $3 to cover an .over-
draft, at which time the account was closed. · 

The evidence also shows the.t on 20 October 1942 while accused 
was stationed at Fort Huachuca, he borrowed $100 .from the American Red 
Cross, with the understanding that $50 of the loan was to be repaid 
l November 1942 and the balance_ of $50 to be repaid on 1 December 1942. 
Accused repaid $50 of the loan on 9 February 1943, leaving a balance of 
$50 unpaid. The American Red Cross brought the matter to the attention 
or Colonel Urquhart, accused fs commanding officer, and Colonel Urquhart . 
sent for accused and asked him if·he owed the money to the 93rd Infantry 
Division .American Red Cross. Accused denied owirig it, and stated that he 
did not owe either the American Red Cross of the 93rd Infantry Division or 
any other Red Cross in the United States. This conversation took place about 
the middle or August 1943. On 11 September 194.3 Colonel Urquhart sent a 
wrapper indorsement to accused, to which was attached a letter .from the 
field director, 93rd Infantry Division American Red Cross, and a statement 
of accused's account, directing accused to reply by indorsement. Accused 
replied by indorsement that he would pe.y the $50 balance on 15 September 
1943 and ~nish_Colonel Urquhart with a.receipt. This he failed to do and 
the debt was unpaid at the time of trial. 

6. The evidence establishes beyond a reasonable doubt that accused 
was guilty of the Charge and all Spec:1.f'ioations. Such conduct on the part 
nt accused seriously compromises his character and standing as a gentleman 
bnd is clearly in violation of the 95th Article or War. 

·~ •
7.. War Department records show that accused is 24 years- or age. He 

I 

-6-

http:ouisia.na


(359) 

graduated from Washington High School, 0ovington, Georgia, and for three 
years attended Boggs Academy, Keyesville, Georgia. He served as an 
enlisted man from 11 October 19.39 to 25 June 1942, when upon graduation 
from the Infantry Officer Candidate School, Fort Benning, Georgia, he 
was appointed second lieutenant, Array or the United States. In recom
mending accused for the Officer Candidate So~l, his commanding officer 
stated that accused was of excellent c~cter, had demonstrated outstand• 
ing qualities or leadership and possessed educational qualifications or 
practical experience which would ellB.ble him to complete satisfactorily 
the course ot instruction. 

8. The court was legal.17 constituted and bad jurisdiction ot the 
person and subject 11a.tter. No errors injuriously atfecting the substantial 
rights or accused were cOllllllitted during the trial. In the opinion or the 
Board ot Review .the record ot trial is legally' sutticient to support .the 
findings and the sentence and to warrant confirmation thereot. Dismissal 
is :mandatory upon conviction or a violation or the 95th Article of War. 

~a)ef4'00& Judp Advocate. 

/r{;;/!;yl/l/1:.t ~ , Judge 
' 

Advocate. 
~ ' 

___c_0n__Le_a_T_e_)______, Judge Advocate • 

• 

-7-

http:legal.17


(360) 

SPJGV 
CM 247490 

1st Ind. 

War Department, J .A.G.O. '.lG FEB t944 - To the Secretary of War. 

l. Herewith.transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case or Second Lieutenant Ezra H. Henderson (0-1285935), 368th Infantry. 

2. I concur in the opinion of the Board of Review that the 
record or trial is ·1ega.J.ly sufficient to support the findings of guilty, 
to support the sentence, and to warrant confirmation of the sentence. 
The accused made and uttered, with intent to defraud, two worthless . 
checks or $25 each, drawn on a bank in which· he._had no checking account. 
With intent to deceive, he made a false official. statement to his com
manding officer concerning his indebtedness to the Americah Red Cross, 
and dishonorably failed to keep his promise to pay this indebtedness, 
all in violation or the 95th Article of War. I recommend that the 
sentence be confirmed but that the forfeitures be remitted, and that 
the sentence as thus modified be carried into execution. 

J. In~losed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form or 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

~ C..~-o-·-

Myron C. Cramer, 
Major General, 

The Judge .Advocate General. 
3 Incls. 

Incl.I-Record of trial. 
• Incl.2-Drt. ltr. for sig. 

Sec. of War. 
Incl.J-Form of action. 

(Sentence confinned but forfeitures remitted. G.C.M.O. 145, JO Mar 1944) 
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WAR Dill?ART:.:ENT (361)
Anny Service Forces 

Iu the Office of The Judge Acivocate General 
'Washington., D. c. 

SPJGV 
Cl.I 24<496 16 NAY 19" 

UNITED STATES ) OKIAHO::.rA. CITY AIR SERVICE co::.:rJAlill 
) 

v. ) Trial by G.C.LI~., convened at 
). Headquarters 813th ~ Air 

First Lieutena_nt LEO L. Forces Specialized Depot., Kansas 
EGALNICK (0-577449)~ .A.ir City., !.!issouri, 6., · 20 ·and 21 
Coeys. December 1943 •. Dismissal., total-l 

) forfeitures., fine of 0500 and· 
- ) coil:inement -tmtil fine paid but 

;. ) not more than three (3) months. 

- - - - - - - - ·- - - - - - - -
OPINION of the '.!OARD OF REVIiW 

nPPY, 1am:1m and ~mro<m., Judge Advocat .. ~ - - - - - - - - - ..- - - - - -
1. The Board of Review has examined the record of trial in the 

case of the officer named above and submits this., its opinion., to The 
Judge Ad.Tocate General. · . 

2. ·Accused was tried upon the following_Char&es and Specifi~
cailiM: .. 

CHA.ROE: ViolatiOI?, of the 94th Article of '\iclr. 

Specification 1: In that First Lieutenant Leo L. Egalnick., H•ad
qu.rteris ArmY A!r Ferces., Assistant Chief Air Staf.f'., !'.ateri•l, 

· fli.:uitenance &: Di!tribution, Traffic Division., District Nu.'Ilber 
· Seven, Kansas City, l!issouri., did.,at Kansas City, Uisaouri, 
• on. or about 23 September 1943, make· a claim against the United 
States by present:uig to. Lieuten:int Colonel J.v. Johnson, 
Finance Ofticer., Kansas City, Missouri., an officer ot the 
Ul;lited States, duly authorized to pay such claims, a voucher 
in the amount or $29.?5 _for per di~ expenses covering an 

· • alleged official tzip to Dodge City,· Kansas; and adjacent . 
air bases, 'Which claim was then known by said First Lieutenant
Leo L. Egalniek ·to be talst and fraudulent. 

Specification 2: In that First Lieutenant Leo_L. Egalnick, Head.:
quarters·Arm:X.Air Forces, AHistant Chief A.1r Start, ?Jatt:r:ttl., 
llainte~1ce &..Distribution., Traf!'ic DiTisiin, Dutrict Number ~ 
Seven, Kansas_ Cit,, ].U.ssouri., did, at Kansas City,. Missouri,-
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l362)· · on or about 2.3 September 1943., present !or ~yment a claim .. · 

against the United States by presenting to .l.oi.eutenant Colonel 
· J.V. Johnson., Finance O!,t'icer.,. at Kansas_ City., Missouri., an 
officer of the U:nited States., duly authorized to -pay such 
claims., a voucher in the amount .~f. $29.75 for, per diem expenses 
coverinb an allebed official trip to Dodge City., Kansas., and 
adjacent air bases., which claim 118.S then lalolfll by the said . 
b'irst Lieutenant Leo L. Egalnick to be false antl frauiulent. 

ADDITIONil. CHARGE. I: Violation of the 94th Article of war. 
. .. 

Specification l: m that First Lieutenant Leo L. Egalnick., Head
quarters., Army Air Forces., Assistant Chief Air Staff., :zateriel., 
ll3.intenance, and Distribution., Traffic Division., District 
Number 7., ,'.306 Pickwick Building, Kansas City., ltis2iouri.,, did 
at Kansas City., Missouri., on or about l Jul.J"., 1943., make a . · 
claim against the United States by presenting to Lieutenant 
colonel J.v. Johnson., Finance Officer., Kansas City., Missouri., an 
officer of the United States., duly,authorized to -pay such claims., 
in the amount of $105.39 for mileage expenses cov~~Jng an alleged 
official trip to Qnaha., Nebraska., to Sioux Falls., South Dakota., 
from Sioux Falls., Scuth Dakota., to Rapid City., South Dak9ta., 
from R;ipid City., South Dakota., to Omaha., Nebraska, from Omaha., 
Nebraska., to Kansas .City Missouri., "ffhich cla:i.m ,ras false and 
i'raudulent in that no such trip ms ma.de., and was then known 
by said. Firrt Lieutenant Leo L. Egalnick to be false and . 
.fiaudulent; said First Lieutenant Leo L. Egalniclc., Headquarters., • 
Army Air Forces., Assistant Chief Air Staff'., :lateriel.; ·1Jl1nte~ce., 
and Distribution., Traffic Division., District Number 7., 306 Pick
irick Building., Kansas City., 11issouri., did at Kansas City., Missouri., 
on or about 7 July: 1943., make a claim against t:be United states 
by presenting to.Lieutenant Colonel J. v. Johnson., Finance Of- · 
ficer., Kansas City., Missouri.,·an officer of the United States., 
duJ.¥ authorized. to -pay such claims., in the amount of ~7.00 :for 
Por diem expenses covering a.n allee;ed of'ficial trip from Kansas 
City.,- Missouri., to st. Louis., Missouri., and return., llhic·h claim 
was false and fraudulent in that no.such trip ira:s made an:d l'r.!S 
then known b;r said Fir.It Lieutenant Leo L. Egalnick to be false 
and fraudulent; that First Lieutenant Leo L~ Egalni~k., Head-

. quarters., Army ilr Forces., A.ssistruit Chief A.ir Staff., 1:rateriel., 
liaintenance., and Distribution., Traffic Division, District Number 
7., 306 Pickwick Building., Kansas City., Missouri., did at Kansas 
City., Utssouri, on o-;;- about 14 Ju1y1943., make a claim against 
the United. states by presenting to. Lieutenant Colonel J. v. 
Johnson., Finance Officer., Kansas City, Missouri.,~ officer ot 
tha united States., duly authorized to -pay such claims in the 
amount ot $36.00 for per diem expenses covering an alleged of
ficial trip to Topeka., Kansas., rm.ich claim was false and fraud-

. ·ulent in that temporary duty at Topeka., Kansas., was completed 
in approximately one 24-hour period., and that it -was then known 

., by said First Lieutenant Leo L. u;alnick to bs false and fraud
ulent in that_ claim .iras made .for appro.xLiia.tely ~30.00 to cover 
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a tour of duty that was not performed; further, tho'.t i:,'irst 
Lieutenant Leo L. E,;alnick, :rreadquarters, Army Air Forces, 
Assistant Chief Air Staff, :Iateriel, :iaintenance, and Distri-

. bution, Traffic Division, District Number 7., J06 Pickwick 
Building, Kansas City, Hissouri., did at Kansas City, 1Iissouri., 
on or about 28 July, 1943, oake a claim aga.iJlst the United States 

·by presenting to J..iieutenant colonel J. V. Joh..-ison., Finance Of
ficer, Kansas City, Missouri, an officer of the United States, 
duly authorized to -pay such claims, 1n the a:nount of $55.40 
~or per diem expenses cover:L."lg an alleged official trip from 
r:ansas City., Missouri., to Chicago., Illinois, and return., which 
claim was false and fraudulent in th9 a.mount of approximately, 
C,:24.00 in that said First Lieutenant Leo L. Egalnick did not 
commence this trip until 23 '7uly 1943,.at approximat8ly 5:10 
P.t;: • ., and that· said First Lieutenant Leo L. E6alnick was actually 
in Kansas City., Missouri., between the dates of 19 July, 1943, 
and 23 July., 1943, up to 5:10 P.!.:., and it was then knO"IIIl by ·said 
First Lieutenant Leo L. Et;airiiok., to be talse and .fraudulent, .f'urther 
that First Lieutenant Leo L. E;alnick., Headquarters, Army Air 
Forces., Assistant Chief Air Staff, :rateriel., :.;a1ntenance., and 
Distribution., T:affic Division, District Number 7, J06 Picklr.i.ck 
Buil~G., Kansas City, IJissouri., did at Kansas City, Uissouri., on· 
or about 7 August 1943., make a cl.ai:n against the United States 
by presenting to Lieutenant Colonel J. V. Johnson., Finance Of-
ficer., Kansas City., 1iissouri., an officer of the United States, 
duly authorized to pay such claims., in the amount of $52.00 
covering an alleged official.trip to Denver., Colorado., Casper., 
Izy'oraing., Cheyenne., Vf.Yor.iing., and return., Which claim was false 
and fraudulent in that for the period of time shoffll in 'laid claim 
as originating at approximately 6:JO P.ll• ., JO-July.,1943, to 1 
August, 194:3., inclusive., said First Lieutenant Leo L. Egalniek 
was on duty in Kansas City., :r.!issouri., and it was then kno,m by 
sai<i First Lieutenant Leo L. Egalnick that this portion of his 
claim was false and fraudule1+t in.the amount.of approx:bnat81y 
$18.00; further., th.at First.i&j_eutenant Leo L. Egalniek., Head
quarters, Anny Air Forces., Assistant Chief Air Staff., 1!ateriel., 
!Jaintenance., and Distribution., Traffic Division., District Number 
7., J06 Pickwick Building., Kansas City, Missouri, did at Kansas 
City., lJissouri., on or about 14 August., 1943., make a claim against 
the United States by presenting to Lieutenant colonel J. v. 
Johnson., Finance Officer., Kansas City, Missouri., an officer of 
the United States., duly authorized to -pay such claw, in the · 
amount of ~3?.50 for.per diem expenses covering an alleged of
ficial trip to iopeka., Kansas., and return., llhich claim was false 
and fraudulent in that no such trip ,ras made and was then knolfll 
by said First Lieutenant Leo L. Egalnick to. be false and fraudu
lent; further, that First Lieutenant Leo L. Egalnick., Headquarters., 
A:rrey' Air Forces., Assistant Chief Air Start., r..:ateriel., ~aintenan~e., : 
and Distribution., Traffic Division., District Number 7., Jo6 Pick
llick BuiJding.,,Kansas City., Missouri., did at Kansas Ci-cy., Missouri., 
on or. about 28 August, 1943, make a claim against the United States 

· by presenting to Lieutenant Colonel J. V. Jolmson., Finance Officer., 
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Kansas City., Mi~souri., an officer of the United States., duly 
authorized to pay such cl.aims., in the amount of $54~65 !or 
per diem expenses covering an allei;ed official trip to Qnaha., 
Nebraska., Scottsbluff., Nebraska., casper., Wj'"oming., Denver., 
Colorado., and return., lfhich claim ,ras false and fraudulent 1n 
that the tour of duty' for lihich per diem expenses were claimed.,·_ 
did not commence until approximately 6:00 P.M • ., 22 A.Uc,'1.1.St., 194.'.3., 
and was then known by said First Lieutenant Leo t. Egalnick to 
be false and fraudulent that this portion of his claim was false 
and fraudulent in the amount o! approximately·$Q.OO; further., 
that First Lieutenant Leo t. Egalnick., Headquarters., Army Air 
iorces., Assistant Chief Air Staff., Materiel., Maintenance., and 
Distribution., Traffic Division., District Number 7., .'.306 Pickwick 
Building., Kansas City Missouri, did at Kansas City., Miss:>uri., on 
or about 4 September., 194.'.3,,.make a claim ai;ainst-the United States 
by presentipg to Lieutenant colon~l J. v. Johnson., Finance Officer., 
Kansas City., lli.ssouri., an officer of the lm.i ted States., duly 
authori_zed to pay such claims, in the amount of $46. 90 for per 
disn expenses covering an alleged official trip to Salina., Kansas., 
Lincoln., Uebraska., Oklahoma City., Oklahoma, and return to home 
station., Kansas City., 1!.issouri., llhich claim was false and fraudu
lent for that portion of the amount claimed., excluding the trip· 
to Oklahana City., Oklahoma., and return between 2 September and 
.3 September., and that said claim was false and fraudulent in the 
amount or approximate'.cy" ·~0.90 and ~overs an alleged trip fr~ 
Kansas City., ussouri., to Salina., ~rise.a, and Lincoln., Nebraska., 
when no such trip was made; furtl1~r., that First Lieutenant Leo 
L. E;alnick., Headquartcrs.,-Anny Air Forces., Assistant Chief Air 
Sta.ff, 11ateriel., r.:aintenance., and Distribution., Traffic Division., 
District Number 7., .'.306 Pickwick Building, Kansas City, ilissouri., 
did at Kansas City 1Iissouri., on or about 11 September., 1943., make 
a claim against the United States by presenting to Lieutenant 
Colonel J. V. Johnson., Finance Officer., ::ansas City, llissouri, 
an officer of the United States., duly authorized to pay such 
claillls, in" the amount of $49.00 for per diem expenses covering 
an alle~ed official trip from Kansas City, 1.Iissouri., to_Chicago., 
Illinois., Topeka., Kansas, Salina, Kansas, and return to Kansas 
City., ~ssouri, which claim was false and fraudulent 1n the amount 
of approximately $4.'.3.00 in that for the period of time as shown 
i..."l said claim., excludinb the period of time from 8 Septer.iber, 194.'.3, 
and return to Kansas City, i.!issouri., same day, said claim was 
false and fraudulent in th~t no such o~ficial trip VTas made and 
was then lmo'\"fll by said First Lieutenant Leo L. Egalnick to 'be 

· false and fraudulent; further that First Licµtenant Leo L. Egalnick., 
·ueadquarters., Army Air .?orces., Assistant Chief Air start., Jlatcriel., 
~intenance., and Distribution., Traffic Division, District Number 7., 
.'.3o6 Pickwick Build.in~, 1:ansas City, W.ssouri., did at Kansas City., 
:i-il.ssouri., on or about 4 Septerubdr,. 1943, i~su, a transpor~tion 
request for air passage to Chicabo, Illinois,and return for 
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personal travel not on offici~l business., ~'hich tranpportation 
request was used to purchase a ticket from Braniff Airli:ks and 
represents a value of ap;irox.imately ~.70., which act Tras false . 
and fraudulent and ,ras then kno"IY!l by said First Lieutenc.nt Leo L. 
igalnick to be false ~nd fraudulent. 

Specification II: Alleging false and fr'ludulent presantati.on for 
payment., at, the sa·;.e place and on the same dates.,, of the same 
claims described in S~eci.f'ication I. . 

ADDITIONAL caA...TZGE II: Violation of the 95th Article of War. 

Specification 1: In thit First :.ieutenant Leo L. Egalnick., Head
quarters., Aruy A±r Forces., A.ssistant Chief Air Stafi'., 1.:ateriel., 

. :,raintenance., and D:i.ptribution., T.t;,affie Division., District Number 
7., 306 Pickwick BuD.cling., Kansas City, 15.ssouri., did at Kansas 
Ci~., 1lissouri, at various '\~s betm,en the dates of 27 June, 
1943., ancl 24 llovember., 1943, with intent to defraud the United 
States., unlawfully make and -present claims against the united Sta.tu 
in the amount of approx:imatef,Y t3Jl.79 for :mileage and per diem 
expenses covering alleged qfficial trips to various points in 
the territory assigned to Headquarters., Army .Air Forces., Assistant 
Chief Air staff, ~ateriel, ::aintenance., and Distribution., Traffic 
Division., District Number 7., 306 Pickwick Buildine;., Kansas City., 
:lissouri., well lmowing that said claims were false and fraudulent 
and that no such trips were made., and by means thereof, did 
fraudulently obta:ill from the United States the sum of approxir.iately 
$331.79. 

ADDITIONAL CL.AB.GE III: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Leo L. Egalnick., Head
quarters., Army. Air Forces., Assistant Chief Air Staff, Materiel., 
~1aintenance., and Distribution., Traffic Division.,. District Number 
7., 3o6 Pickwick Building., l(ansas City., 1ti.St!louri., with intent 
to defraud the Government of the united:States., did., at Kansas 
City, lli.sSluri., on or about 4 September., 194:3, unlawfully pretend 
to Branii'i' .Airlines that he was traveling on official business by 
presentation of transportation request ~IQ 5.,172.,741 and requesting 
transportatio:r,. from Kansas City., Uissouri., to Chicago, Ulinois, 
and ret~., well lmoll"ing that said pretenses nre false and 
.fraudulent., and by J:1eans thereof did fraudulently obtain from the · 
said Braniff Airlines transportation in the value of approximatel:, 
$41.90. , 

Specification 2: In that First Lieutenant Leo L. Egalnick., Head
quarters., A:rmy Air Forces.,·Assistant Chief Air Staff., M9.teriel., 
llaintenance., and.Distribution., Traffic DYlision., District Number 

. 7., J06 Pickwick Bull.ding., Kansas City., Missouri,--~d, .at Kansas 
City., W.ssouri., on or about 2 October., 1943, with intent to de
ceive captain Edward G. ·stubbs., officially and iYI'Ongfull,¥' state 
to the said captain Edward G. Stubbs that the false and fraudulent 

- 5 -

http:CL.AB.GE
http:Lieutenc.nt


(.366) 

clai.'rn for $29.75 as presented to the Finance Officer on 
• Voucher 31659, 23 September, 1943, -was the only instance l!here 

he had made a false and fraudulent claim, or words to that effect, 
lrltlch state:;:ent was known by the said First Lieutenant Leo L. 
Egalnick to be untrue in that h• had ~.ade other false and fraudu
lent clai.~s prior to.his-statement, all to the prejudice of good 
order and military discipline. 

'.the accused pleaded guilty to Specifications land 2 of' the original 
Charge, to the original Charge, to Specifications 1 and 2 of Additional 
Charge I and to Additional Char~e· I, and not guilty to Additio~l Charges 
II and II~ and their Specifications. He was found guilty of a11 Charges 
and Specifications. No evidence of previous convictions was introduced. 
He was sen~nced to be dismissed. the service, to forfeit all pay and al
lowances d'.!e or to become due, to be fined $500 and to be confined at 
hard labor at such place as the revie~ authority might direct·until 
such fine pe paid, but not more than three.months. The reviewing authorit1 · 
approved the sentence but his action incorrectly stated, "pursuant to Article 
of Tlar soi the order directing the execution is withheld". The record was 
forwarded to the Board of leview where it has been acted upo.n purs~ant 
to the provisions of Article of War 48. 

3. The evidence offered by the prosecution, in sup~ort of Specifi
cations land 2 of the original Charge, shows that on 23 September 1943, 
Voucher No. 31659 (Pros. EX. 2) tor C,29.75 was presented ror payment at 
the office of Colonel Johnson, Finance Officer, and the accused was 
paid that amount as per diem for official travel from his station at 
Kansas City, I.:issouri, to Dodge Citr, Kansas., for the period fran 19 
September 1943 to 23 September 1943 (R. 17, l?a, 21b). ·The voucher.was 
prepared for the accused at his request by one Annetta St.out, a steno
brapher-clerk in his office (R. 14, l.4a). The accused had not so traveled 
but, on the mentioned dates, was on duty at his station in Kansas City, 
:lissouri (R. 18b,c; Pros • .Ex. 11). The accused subsequently repaid t...~e 
amount of this voucher to the finance officer (R. 21c; Ex._nus §A"). 

Specification 1 of Additional Charge I alleges that a se~ies 
of false claims was made by the accused against the United states, and 
Speci!ication 2 or _this Charge alleges the presenting of such claims to 
one,Colonel Johnson, Finance Officer, an officer of the United States 
duly, authorized to pay such claims. Considering each of the alleged 
false clams in the order they appear in the Specifications, the evidence 
shows that: 

""' !.• On 1 Jul¥ 1943 voucher No. 524 (Pros. Ex. nus lf6a") in the amount 
or Cl-05•.39, covering :nileage for official tra.Tel by the accused from 
Kansas City, Missouri, to Omaha, Nebraska, Sioux Falls and Rilpid City, 
south Dakota, and return, for the period from 27 June to 30 June 1943, 
. 1,u presented for payment at the office of the Finance Officer, Colonel 
Johnson, and the accused was paid that amount thereon (R. 17, 17a, 21a; 
Pros. Ex. •us 6a"). The accused had not so traveled but, on the men
tioned dates, was on duty at his station in Kansas City, llissouri .(H.. 18b., 
c; Pros. Ex. nus ?att). 
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£• On 7 July 194.3 Voucher No. Jl23 (Pros. Ex. nus 6b") in the amount 

of 02,7., covering per diem for official travel by the accused from Kansas 
City, Ilissouri., to St. Louis, :.:issouri, and return, for the period from 
3 July to 7 July 1943, was presented for payment at the office of the 
Finance Officer., Colonel Johnson, and the accused was paid that amount 
thereon (R. 17, l?a., 21a; Pros. Ex. nus 6b")• The accused had not so 
traveled but, on the mentioned dates., was on duty at his station in 
Kansas City., :.:issouri (R. 18b, c; _Pros. Ex. "US 7b") • 

.£• On 14 July 194.3 Voucher No. 5094 (Pros. EX• nus 6c") in. the 
amount of $36., covering per diem for official travel by the accused 
from Kansas City., Missouri., to Topeh-a., Kansas., and return., for the 
period from 8 July to 14 July 1943., was presented for payment at the 
office of t.~e Finance Officer., Colonel JoP.Jlson., and the accused was 
pa.id t."iat amount thereon (R. 17., 17a., 21a; Pros. Ex. "US 6c"). The 
accused had traveled to., and returned fran., Topeka., Kansas., on 12 
July 1943 and., on al,l the other days was on duty at his station in 
Kansas city., Missouri (R. 18b., c; Pros. Ex. "US 7c"). Thus he was en
tiUed to per diem for one day-0:nl.3 in th• amount of ;6., and not the 
sum or ~36 based on 6 days travel at $6 per diem (see Pros. EX. "US·6c")• 

£• On 2S July 1943 Voucher No. 9692 (Pros. Ex. "US 6c").,· in the 
· amount of $55.40, covering per diem for official travel by the accused 

from Kansas City., Missouri., to Chicago., Illinois., and return., for the 
period from 19 July to 28 July 194.3, was presented for payment at the 
office of the finance Officer., Colonel·Johnson., and the accused was· 
paid that amount thereon (R. 17., 17a, 21a; Pros. Ex. nus 6d"). From 
19 July to 23 Ju1y 1943. the accused was continuously on duty at his 
station in Kansas City., Uissouri CR. l8b., c; Pros. Ex. ·nus 7d"), and 
thus he 1'3s not entitled to at least four days travel allo-nance at .the 
rate or $6 per diem., totaling $24_ as alleged (see Pros. Ex. "liS 6d")• 

~· dn 7 August 1Q4~ Voucher No. 15101 (Pros • .Ex.·nus 6e"), in the 
amount of $52., covering per diem for official travel by the accused from 

· Kansas City., Missouri., to Denver., Colorado., Casper a.....d Cheyenne., Wyoming., 
and return., tor the period from 30 July to 7 August 194.3., -mis presented 
for payment at the office of the Finance Officer., Colonel Johnson., and 
the accused was paid that amount thereon (R. 17., 17a., 21a; Pros. EX• "uS 
6e"). On 30 and Jl July and 7 August 1943 the accused "!'las on duty at his 

• station in Kansas City, lli.ssouri {R. 18b., c; Pros. Ex. "US 7e11 ) and 
thus he was not entiUed to three days traTel allowance at the rate 
of $6 per diem., totaling ~18 as alle;;ed (see Pros. EX. "US 6e")• 

f. On 14 August '1943., Voucher No. 1768S (Pros. EX. "US 6f11 ) in. 
the amount of $J7.50, covering travel allowance for Official tr&Tel 
by' the accused from Kansas City., Missouri., to Topeka., Kansas., and return., 
for the per·iod fran G August to 14 August 194.3, was presented for pay
ment at the office of the Finance Officer., Colonel Johnson., and the,accused 
was paid· that amount thereon (R. 17, 17a., 21b; Pros. EX• "US 6ftt). 'lh• . 
\accused bad not so traveled but., on the mentioneq dates; was on duty at 
his station in Kansas City., Missouri (R. 1Sb., c; Pros. EX. "US. 7.f1t). . 
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~· On 23 Au.;ust 194.'.3 Voucher No. 21688 (Pros. Ex. nus 6g") in the 
amount of ;j;;54.65., covering travel "llowa.nce for official travel by the 
accused from Kansas City., ;.:issouri., to Oma4a and Scottsbluff., Nebraska., 
casper., Wyomin~ and Denv2r, Colorado., and. return, for the period ·.rro:n 
21 August_ to 28 August 1943., -nas presented for pay.i,ent at the office of 
the Finance Officer, Colonel Johnson, and the accused was paid that a.mount 
{U. 17., 17a., 21b; Pros. Ex. "US 6b"). On 21 A~ust 1943 the accused was 
on dut:r at leis station in ;:ansa~ Cit7., Lliseouri (R. 18b., c; Pros. Ex. 
nus 7g") and did not leave on this trip until Sunday., 22 AUt;ust 1943 
(Pros. EX• nus 7g"). Accordinc;ly., he was not entitled to one day's .. 
travel allol13.nce at the rate of ¥, per diem as alleged (the voucher in
dicates it was allowed at the rate of $7 per diem.) 

h•- On 4 Sepwmber 194.'.3,· Voucher No. 2540.'.3 (Pros. EX. "US 6h") in 
the amount of C46.90., covering travel allol'/3.nce for official travel by 
-the accused. fror.i' Kansas City, lli.ssouri, to· Sal::na, Kansas., Lincoln, 
Nebraska, Okla.}io.ma City., Okl.ar.oma, and return., for the period from 28 
August· to .'.3 September 1943, was presented for payment at the of'fic~ of 
the Finance Officer, Colonel Johnson., and the accused was paid that am
omi.t (R. 17., 17a., 21b; Pro·s. Ex. "US 6h11 ). On 2 September 1943 the ac
cused left on a trip to OklaLo.ma City., Oklahoma., and returned sometime on 
.'.3 September 1943 (R. 18b., c; Pros. EX. nus 7h"). On all the·ot..~er days 
during this period he ims on duty at his station in Kansas City, 1!:i.ssouri 
(Pros. Ex. "US 7h")• He was not entitled to the claimed travel allowance 
for 6! days (Pros. Ex. "US 6h11 )., but at the -~ost for two days only. Thus., 
computed at the rate of $7 per diem as set forth. in the voucher, the evi
dence sh01rs the accused was not entitled to·c31.5oof the ~5-50.pa:ld 
him as per diem., although the Specification charges he was not entitled 
to $40~90 thereof. 

!• On ll September 1943., Voucher No. 28066 (Pros. EX, nus 6i") in 
the a.mount of C49, coverinia; travel allowance for official travel by the 
accused from Kansas City., Missouri., to Chicago., Illinois., Topeka and Salina., 
Kansas., and r~turn., for the period from 4 September to 11 September 194.'.3, 
-nas presented for payment at the office of the Finance Officer., Colonel 
Johnson., and the accused was paid that amount (R. 17., 17a., 2lb; Pros. Ex. 
"US 6in).· On 8 September 1943 t..~e accused was on a one-day trip to Topeka., 
Kansas (Pros. Ex. nus 7i") and on all the other days during this period he 
-was on dut-.r at his station in Kansas City., Missouri (Pros. Ex. "US 7i"). 
He -nas entitled to per diem for one day only at the rate of $7 as appears 
in the voucher but was not entitled to the balance of the claimed ,amount. 
Thus, he was not entitled to $42 of the V.,9 paid him., although the Speci
fication_charges he was not entitled to 043 thereof. 

. .i• In support of the tenth offense alleged in Specifications l and 
2 respectively., of Additional Charge I (also in sup~ort of Specification 1, 
Additional Charge III) that the accused issued and presented a false 
transportation request for air passage to Chicago., Ill:inois., in the amount 
or 041.70., the evidence shows that on 4 September 1943 the accused was 
a passenger on n.oute Trip No. 9-4, Braniff Airways., Inc. {Pros. Ex. nus #8")• 
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Transporto.t:i.on Ii.equest '.'IQ5172741 was issued to cover a:i,r travel on 
4 September 1943 from Kansas City, .:.U:Ssouri, to Chica&o, Illinois 
· (Ii.. 18!). Voucher No. 28066 was is sued to pay the tr.:.;..-.sports.tion 
furnished under Trans:.:,ortation J.equest ·;iQ.5172741 (a. 21b; Pros. Ex. 
11 US 14"). The accused W"u.s ll.)t traveling on any official business on 
I,.· ~epter:iber 1943 (Pros. :c;x. "US 7i"}• Ths a.":lount paid on this voucher 
is also the basis of t1'!0 separate offenses previously alleged ·in Speci:-,..: 
fications 1 and 2 of Additiono.l Charge I (see p.:cragraph b next above).·• 

In addition to tho accused•s plea of guilty· to Speci.fic~tions 1. 
and 2 of the Charge, and the Charge, Specifications land 2 .or Additional 
Charge I, and Additional Charge I, he took the stand, aft~r he had been 
fully advised of his rights, and made a sworn statement admitting his 
commission of the offenses .and that he "subm..i.tted vouchers~ and ree1tived 
payment on them" (TI. Jl.a). He further· stated: . . 

11 ~ can offer no actual motivating reason for doing 
t!i.is, other, than the fact 1ttlat I was hard pressed 
for flll"lds at this time and it seemed like an op
portlll"lity, and I just grabbed at it, and I did it 
and did it again and it got to the po:bit that I 
wanted to stop, but I was·. pretty far .in by that 
time". (R. Jlb) • · 

The evidence offered to prove Specification l of Additional 
Charge II and Cha~g~ II was the same evidence set forth abo~. 

The.evidence offered to prove Specification 1 of Additional Charge 
- III was the same evidence set forth under paragraph j_, supra; In ad-. 
dition the accused, in his sm>rn statement on the stand, stated that, 
"I admit very openly the charges presented. I did do every one of them" 
(R. Jla). He further admitted he used a Government transportati(?ll re~ 
quest for an air trip when not on official business (R. Jlb). 

The evidence offered to·prove Specific~tion 2 of Addita.onal 
Charge III shows that, although the accused had made the ten earlier 
vouchers alleged in Specifications 1 and 2 of Additional Charge 'I,~imen 
questioned by Captain Edward G. Stubbs., his commanding officer., he stated 
that the only false cla:L'll he had made 1'i.S the one for $29.75 .evidenced 
by voucher No. 31659 (R. 25b., 25c). In his sworn statement given on.· 
the stand the accused.admitted that, 1'hen con::'ronted ,vith this voucher 
by C~ptain Stubbs, he stated it was the only fraudulent voucher he had 
subm::.tted (R. 31b). It seemed to the accused "the logical thing t~ do. 
at the time to put a conclusion to all that" (1,. 31b). He also admitte.d _ 
"it was no easy thinj to lie to captain Stubbs because I have never,kn~-mi 
a finer man than him (R. 31b) • · _ 

• 
4. The only evidence for the defense was the accused's t~s~imony 

gi"O'en undsr oath after his rights had been fully lxplain~d to him. . 
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iie enlisted in the Air Corps in August 1941., before hi:: 1'/'aS .21 years of 
age., was trained as a radio operator and mechanic and assigned to the 
24th Air i:,epot at :,:obile., Alabama. In 1'.ay ·1942 his outfit ;,ras ·sent 
to Trinidad, British iTest Indies·. 'lb1treafter h~ was transferred to 
Natal., Drazil., anJ also saw seryice in Africa. Ha ;vas one of seven CTen 

. chosen to return to the United States to a.ttend officers' candidate school. 
He entered the school in Januar/ 1943 and -completed the cou.:i.·se in April 
1943.,.receivinb his commission as a second lieutenant. He was then sent 
to 1·:.,_shington., D. c • ., for a short briefing course and w.:::s then., at the. 
age of .22., assita71ed to Headquarters Staff of the Ancy Air Forces. He 
was thereafter assie)led to the District Office in Kansas City as Air 
Traffic Officer. 

He h:J.d never lived on his own before and he was fascinated by 
the manner of life of other officers., older than he., and attempted to live 
up to the Jones'. H~ freely admitted his derelictions. 

5. The accused ple~ded Guilty to Specif:.cations land 2 of the 
orig:.nal Char&e and to the Charge. These Specifi.::a tions were drallll· 
to allege, respectively., the making of a false claim and the presentation 

_of a false claim., in violation of the 94th Article of War. Although t,hey 
allege the accused knevr the claims were false and fraudulent, the Specifi
cations fail to allei:;e an essential allegation that in fact such claims 
were false and fraudulent in certain particulars (UCll, 192·3, par. 150~£). 
HOlf:?ver, such can be re&sonably implied fro.n the facts alleged. 'lbe ac
cused was not in fact misled by the defect nor were his substantial rights 
injuriously affected thereby. Accordingly, the de.feet is not fatal (:.~c.:.r., 
1928., par. 8'7h.). The accused's 817'0rn testimony and the evidence introduced 

· by the prosecution establish all of the elements of the offenses and the . 
findings or guilty of these two Specifications are sustained. 

6. Specification l of Additional Charge I lists a series.of sep-
arate offenses of makin.; false. claims against the Uni~d States, in vio
lation of the 94th article of W'ar. Each oi'fense should ban been alleged 
in a separate specification under the charge (llCIJ., 1928., par. 292,)• How
ever, this defedt in form is not fatal since the essential elements of each 
offense were fully alleged, the accused w&s not misled thereby and the error 
in pleadi.~~ did not affect any of the accused's substantial rights (C~! 202601, 
Sierti). 'lbe accused's sworn testimony and the evidence introduced by the 
prosecution establish the commission or the first seven offenses as alleged 
and sustain the find~s of guilty thereof. 

As to the eighth offense, the evidence establis:aes the raaking of 
a false claim in the amount of ~31.50., rather than :,)40.90 as alleged., and the 
find.in.; of guilty or the offense in thl.t amount is sustained. 

As to the ninth offense., the evidence e~tablishes the ma.kine; of 
a false clair.1 in the amount of C42., rather than ;A-3., as al.1eted, and t.11.e 
findinb of guilty of the offense in that amount is sustained., 
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'l'he allegations of the tenth'offense are, in essence, that the 

accused issued a transportation request, on or about 4 September 1943 for· 
air passage from :Kansas City, Missouri, to Chicago, Illinois, and•retu.rn, 
vmich was false and fraudulent in that th~ request was used to obtain 
air passage nfor personal travel not on official business" (R. lOb). · 
This language of the Specification does not allege the making of a false 
claim against the United States., ·or the ma.king of a false writing for the 
purpose of .obtaining the allowance of" a claim against· the United States 
(AW 94., 1JC;i 1928,; App. ·4, par. 101., 104)., or any other offense under 
Article of r;ar 94 (Dig. Op. JAG 1912-1940, sec. 452 (6)). At most, it 
alleges only the malone; of a false stQte:nent by the accused for the 
purpose of fraudulently obtaining air passage at a reduced rate, in vio
lation of Article of war 96. TI1is offense is in effect charged in Speci
fication 1 of Additional Charge III and will be there considered. 

7. Specii'ication 2 of Additional Charge·! alleges a series of 
separate offenses of presenting false claims a;ainst an officer of the 
United-States. These offenses follow ssriatim the offenses alle1;,ed in 
Specification l of this Charge, being alleged in similar orde-r. The formal 
defect of faill.ng to allege each offense in a separate specification i"s not 
fatal (_see par. ·61 supra). The, accused•s plea of guilty, hie confession 

·on the stand and the evidence introduced by the prosecution f~· prove 
the commission of the first seven offenses. A~ to the eighth offense~ the 
evidence sustains a finding of e;uilty of presenting a false claim in . 
the amount of ;31.50 rather than in the amount of ;A,0.90 as alleged., and 
as - to the ninth offense, the evidence sustains a finding of guilty of the 
offense in the amount· of $42 rather than C43 .as alleged. 

The Specification as to the tenth offense allebes that the accused 
"presented a-transportation request for air passage to Chicago, Illinois, 
and return for personal travel not on official b~~iness to Braniff Airlines., 
l'rllich represents a value of approximately ;J41.70, and which act Vias false 
and fraudulent and l'l'3.s then known by said Fir::st Lieuter.ant Leo L. ~galr.ick 
to be false and fraudulent!!. This alle6ation ms intended to allege the 
presentin:; of a false. claim umder Article of War 94. It is fatally. de
fective as such., however, in 1ailing to allege that the accused presented 
for approval a cert:.dn cl.ab against the United States "to a certain person 
in ·che civil or militc,ry service of the United States having authority to 

. approve or pay it." c~x~, 1)28, par. 150E_; Dig. Op. JAG, 1912-40, sec. 
452 (6)). In addition., the evidence introduced by the prosecution does 
not deu;~strate that in fact t.riis transportation request was presented 
as a claim against the United States. It was used only to procure air 
passabe from Braniff Airlines at Government rate. At !!lost there is al
leged only, the making of a false statement by accused for the purpose 
of fraudulently obtaining air passage a,t a reduced rate, in violation of 
the 96th Article of W.:1r. This offense is in effect charged in Specifi
cation 1 of Additional Charge III and will be_ ~1ere considered. 

3. The Specification of Additional Charg~ II alleges, in esse.nce, 
th& unlawful ma.kine; and presenting, in violation of the 95th Article of 
11ar, of the various claims alleged as offenses under Specifications land 
2 of Additional Charge I, in violation of the 94th .\.rticle of War. 'fhe 
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accused pleaded not guilty to. the Specif~cation and the Charge. The 
evidence introduced by the proseeution and accused's con!ession, com
mented upon above (pars. 6 and 7 supra), fully sustain the conviction ot 
this Specification and the Charge. Although ·it was a formal defect to 
join in one Specification the various separate offenses it is not a fatal 
defect (C~ 2026011 Sperti). Joining the two offenses of making and -
presenting, althou.th duplicitous, is not fatal since it did not injuriously 
affect the substantial rights of the accuse,d (c:J 145339, !,ee). There is 
no unreasonable multiplication of offenses (MCJJ, 1928, par. 27) in charginc, 
on the same facts, both an offense under Article of War 94 and under Ariicle 
of war 95 (see CM 218924, Foster). 'llle chartie under Article of War 95 re
quires proof of the additional element that the acts charged constitute 
conduct unbecomirig an officer and a gentleman. · 

9. Specification 1 of Additional Charbe III allebes that the accused 
knowingly and falsely pretended to Braniff Airlines that he was traTelin~ 
on official business by presenting transportation request~ 5172741 for 
air passQge from Kansas City, !.;issouri, to Cl:icago, Illinois, and return, 
and did thereby fraudulently obtain such transportation. · T.he Specifi
cation alle:;,es conduct of a nature to bring discredit upon the military 
service and was i'ully proven (see par. 3J., supra). The findin~ of 
guilty of this Specification is sustained by the evidence. 

10. The finding or guilty of Specification 2 of Additional Char-Ge 
III is ful],y sustained by the accused's confession on the stand and by 
the evidence introduced by the prosecution, and·n~-£urther comment thereon 
is necessary. 

ll. The accused is 22 years of ak,;e. He enlisted in the Air corps 
in .A.Ut,-ust 1941. He 1Vas stationed f'or awhile in Trinidad, British Nest. 
Indies, Brazil and Africa and was one of seven enlisted nien selected to 
retUI11 to the United States to attend off'icers 1 candidate school, from 
Tihich he graduated in April 1943, receivill~ his co:m.1dssion as a second 
lieutenant. Thereafter, at the age of 22 !1(.! was assigned to the District 
Office in Kansas City as Air Traffic Officer. 

12. T'ne court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
ribhts of· the accused were committed durinb the trial. In :;he opinion of 
the Board of Review the record of trial is legally suffici~nt to support 
the findings of guilty of the Specifications of the ori&inal Charge and 
the Charge; legally sufficient to support the findin6s of ~uilty of the 
first seven offenses allebed in Specifications 1 and 2 of' Additional 
Charge I, and of so much of t:1.e eii;hth offense therein alleged as :1,n:.,. 

·volves the making and presenting of false clai.'lls in the sum of $31.'50 at 
the time and pl.ace and in the manner allet:.ed, rather than $40.90, and of 
so much of the ninth offense therein alle~ed as involves the makini; and 
presenting of .false claims in the sum of ~.:42 at the time and place and fa 
the manner allei;ed, rather than ~;;43, and of ldditional Charge I, legally 
sufficient tv supl)ort only so muc:, of the f3.nd::.ngs of guilty of the tenth 
offense alleted in Specifications 1 and 2 res~ectively, of' Additional 
Charge I as involves finding! of guilty of the Speci.i'ications in violation 
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of Article of ·;:ar 96; legally suf:·icient to suppo~t the findinrrs 
of 6uilty of the Specification of Ad~itional Charge II and Additional 
CharEe II, and of Specifications 1 and 2 of Additional Charge III and. 
Additional Charge_III. The variance between the findings as made by 
tM court and as held legally· sufficient by the Board of Review is 
inunaterial and of no legal consequence. The record of trial is legally 
sufficient to support the sentence and to warrant confirmation thereof. 
Dismissal is authorized upon conviction of a violation of Article of 
·,iar 94 or 96 and mandatory upon conviction of a violation of Article 
of Viar 95. 

~d(~~Judge Advocate; 

~ tCt ~' ,zr , .]JI.dge Advocate. 

, Judge Advocate. 1~.,~ 
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SPJGV 
CM 247496 

1st Ind. 

War :Oepartment, J ._A.G.O. ,2, 9 MAY 1944- To the Secretary of War. • 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of First Lieutenant Leo L. Egalnick (0-577449), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record or trial is legally sufficient to support the findings of 
guilty, to support the sentence and to warrant confirmation of the 
sentence. I recommend that the sentence be confirmed but that so 
much thereof as involves forfeiture or all pay and allowances due 
or to become due and confinement be remitted and that the sentence 
as thus modified be carried into execution. 

3. Inclosed are a drai't. of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

Myron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for 

sig. S/3. 
Incl.3-Form or action. 

(Sentence·confirmed bit forfeitures and confinement remitted. 
G.C.M.O. 409, Z7 Jul 1944) 
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WAR DEPARTMENT 
~ Service ~orces 

In the Office or The Judge Advocate General 
Washington, D. C. 
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SPJGV 
·c• 2475'Z"l 2 3 MAR I~~ 

UNITED STATES 11TH AIRBORNE DIVISION! 
v. Trial b7 G.C.M., ·convened at! Camp Mackall, North Carolina, 

Second Lieutenant JOHN A. ) 29•30 December 1943. Dismissal, 
RC:SASCO '(0•1316332), ) total forfeitures and confine
Inf'antry. ) ment tor one (l) year. 

OPINION or the BOARD OF REVlEW 
TAPPY, KIDNER and HARWOOD, Judge Advocates 

l. The record or trial in the case or the officer named above has 
been examined b,- the Board or Review and the Board submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation or the 61st Article or War. 

Specification: In that Second Lieutenant John A. Rosasco, 
Company F, 188th Glider Infantry, did, without proper leave, 
absent himself' from his organization at Camp Mackall, North 
Carolina, from about 20 September 191.3 to about 1 December 191.3. 

CHARGE II: Violation of the 93rd Article of War. 

Speciticat~on l: In that Second Lieutenant John A. Rosasco, 
Company F, 188th Glider Infantry, did, at Camp Mackall, North 
Carolina, on or about 20 September 191.3, feloniously embezz~ 
by fraudulently converting to his own use funds, or the value 
or Three Hundred Three Dollars and fourteen cents ($303.14), 
the property of the 188th Glider Infantry Officers' Mess, 
entrusted to him as Mess Otticer by the said Officers' Mess. 

Specification 2: In that Second Lieutenant John A. Rosasco, 
Company F, 188th Glider Infantry, did, at Camp Mackall, North 
Carolina, on or about 20 September 191.3, feloniously embezzle 
by fraudulently converting to his.own use funds, or the value 
or Three Hundred Fifty-one dollars and eight cents ($351.08), 
the property ot the 1S7th-l88th Glider Infantry Officers' Mess, 
entrusted to him as Mess Officer by the said Officers• ?i4ess. 
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CHARGE III: Violation or the 95th Article or War. 

Specification 1: In that Second Lieutenant John A. Rosasco, 
Compa.ey F, 188th Glider Infantry, did, at Ne• York City, 
New York, on or about 5 October 1943, with intent to defraud 
wrongf'ully and unlawf'ull.y- make and utter to 27th Division 
Exchange, New York, New York, a certain check, in words and 
figures as follows, to wit: Oct. 5 194.3 Bank or Southern 
Pines, NC Fay to Cash or order $10 Ten - - - Dollars 
Lt. John A. Rosasco, 01,316332, he the said Second Lieutenant 
John A. Rosasco, then wall knowing that he did not have and 
not intending that he should have any account with the Bank or 
Southern Pines, North Carolina tor the r..ayment or said check. 

Specification 2: Same !orm as Specification 1, but alleging check 
dated 5 October 194.3, pqable to cash or order in the sum or 
$20, E19:de and uttered to Hotel Tudor, ?l'ew York, New York. 

Specification .3s Same f'orm as Specif'icat.ion l, but alloging check 
dated 7 October 1943, payable to cash or order in the sum of 
$20, made and uttered to Shirley Steurthal, New York, New 
York. 

Specification 4: Same f'orm as Specification 1, but alleging check 
· dated 8 October 194.3, payable to cash or order in the sum o! 
$20, made and uttered to James Jt!cCreery and Company, New 
York, New York. 

Specification 5: Same form as Specification l, but alleging check 
dated 19 October 1943, payable to the order of' cash in the sum 
of $20, made and uttered to Peoples Industrial Bank, New York, 
New York. ' 

Specification 6: Sa.me form as Specification 1, but alleging check 
dated 2ft October 1943, payable to the order of cash in the sum 
or $10, :made and uttered to Biltmore Realty Hotels Ineorporated, 
New York, New York. · 

Specification 7: Same form as Specification l, but alleging check 
dated .30 October 1943, payable to the order of caah in the sum 
of $15, made and uttered to the Roosevelt Hotel Incorporated, · 

· New York, New York. 

Specification 8: Same term as Specification 1, but alleging check 
dated .31 October 194.3, payable to the order of cash in the sum 
or $20, Ila.de and uttered to the Roosevelt Hotel Incorporated,
New York, New York. 
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Specification 9: In that Second Lieutenant John A. Rosasco, 

Company F, 188th Glider Infantry, being indebted to The 
, Citizens Bank and Trust Company of Southern Pines, Southern 

Pines, North Carolina in the sum of Three Hundred Dollars 
(~.300.00) for a note, which amount became due and payable on 
September 29, 1943, did from September 29, 1943 to the present 
date, dishonorably fail and neglect to pay said debt. 

He pleaded guilty to Charge I and its Specification, not guilty to Charge II 
and its Specifications, guilty to Specifications 1-8 of Charge III, not guilty 
to Specification 9 of Charge III and gu.ilty to Charge III. He was found guilty 
of all Charges and Specifications. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service, to forfeit all pay 
and allova.nces due or to become due and to be confined at hard labor tor 24 
years. The reviewing authority approved only so much of the sentence as 
pr~vides for dismissal, forfeiture of all pay and allowances due or to become 
due and confinement at hard labor for one·year, and forwarded the record of 
trial for action under Article of War 48. 

J. The evidence tor the prosecution in support of Charge I and its Specifi
cation shows that on 17 September 1943 the.accused departed his station at 
Camp Mackall, North Carolina on a three-day leave of absence. When accused 
failed to return on 21 September 1943, an entry was made in hia organization's 
morning report extending the leave for an additional three days. On 24 September 
1943, the organization morning report carried a correction showing accused 'UOL 
as or 20 Sept 43" (R~ 12; Ex. 1). Accused was returned to military control at 
Fort Jay, New York on l December 1943 (R. 12; Exs. 1, 2). On 29 December 1943, 
atter his return to Camp Mackall, North Carolina., accused told Captain Robert 
M. Mitchell, his company commander, that he had gone home to "straighten up some 
.t'inancial difficulties*** at camp" (R. 14). 

The evidence in support ot Charge II and its Specifications shows that 
accused on l July 1943 was appointed custodian or the 188th Glider Inrantry 
Orficers' Mess f'und and a short time later, custodian o.t' the 187th-l88th Glider 
Infantry Officers' Mess fund, two separate and distinct funds (R. 16, 17). The 
Council Books or both funds were o.t'.t'ered in evidence, the offer being limited to 
the identity·or the books and not constituting a.n admission or their contents 
(R. 18; Exs. 3, 4). 

As to Specification 1,·charge II, the evidence shows that on 17 September 
1943, the c3.,i.te of accused's dei:erture, Colonel Robert H. Soule, commanding o.t'
tioer of the 188th Glider Infantry, directed the adjutant to check the mess 
accounts o.t' several assistant mess officers of the 188th Glider Infantry Officers' 
Mess who were proceeding overseas, and to appoint Lieutenant William J. Skytta 
temporarily as mess officer until accused's return. Lieutenant Skytta acted as 
mess officer .t'or five days and then on 23 September 1943, Lieutenant Leslie F. 
Kornowske was appointed mess officer. Lieutenant Kornowske was also a member 
or the Board appointed to audit the tunds or the 188th C111der Infantry Officers' 
Mess (R. 20-22). · . . 

-3-

http:c3.,i.te


(378) 

It was stipulated that as of 31 August 1943 accused was 
responsible to the 188th Glider Infantry Officers' Mess Fund for the 
sum of $677.39 (R. 37). On 17 September 1943 Lieutenant Skytta, on 
orders of Captain John F. Beck, regimental adjutant of the 188th Glider 
Infantry, removed $320.40 in checks and $26.23 in cash or a total of 
$.346.6.3 from accused's toot locker, which amount was credited to the 
188th Glider Infantry Officers I Mess fund (R• .3.3). Lieutenants Skytta 
and Kornowake collected $105.52 from officers in payment or August 194.3 
mess bills (R• .3.3, .34). Lieutenant Kornowske stated that in accordance 
with the arrangements for collecting the accounts, the bills were made 
out on the first of the month for the preceding month's accounts and then 
the officers paid their bills to the mess officer before the tenth of the 
month, payment being shown by the officer's initials after the total amount 
paid (R• .34). Vouchers relating to the tund from 1 September 194.3 through 
19 September 194.3 were accepted into evidence over defense counsel's objection 
that no proof bad been presented connecting the entries therein to the ac-
cused {R. 35, 36; Ex. 7 (withdrawn from record at the close ot trial)). A 
voucher dated 20 September 194.3 was then read into the record which stated 
that collections tor August 194.3 bills amounting to $851•.31 "have been 
recorded as paid on this date by the following officers, amounts being 
listed atter name, signed by the Mess Officer" (R. 36). A calculation made 
by the trial judge advocate allegedly on entries in the Council Book for 
September 1943 showed a shortage of $303.14. Briefiy- stated, this shortage 
represented the difference between total receipts of $1528.70 (consisting 
ot $677 .39 due the fund on 31 August 1943 and $851•.31 shown as collections 
by the voucher of 20 September 1943) and authorized deductions of $1225.56 
(consisting of disbursements or ~261>.60, a bank pale.nee of $494.99, and cash 
on hand of $463.97) (R. 37, .38). Lieutenant Kornowske, who took over the 
custodianship or the fund on 23 September 194.3, stated tbat all of the entries 
made on 20 September _194.3 totaling $851.31 did not represent collections on 
that date but were recorded that way by him under the direction of Lieutenant 
Colonel Paul H. Mahoney, President of the 188th Glider Infantry Officers' 
Mess council, to avoid the necessity of getting a "re-signature" (R. t,p). 
The collections of $105.52 made by Lieutenants Skytta and Kornowske were 
included in the $851 • .31 (R. 37). Other figures used in making the calculation 
depended upon vouchers which are not a i-rt of the record and are simply computa
tiona by the trjal judge advocate unsupported by any original records or connected 
to the accused (R• .38). Lieutenant Kornowske testified that "there was nothing 
recorded on the vouchers file or in the Council Book by Lieutenant Rosasco tor 
the month of September and they had to be done after I took over the custodian-
ship o! the_ Mess" (R. 39). · · 

The testimo~ ~specting the 187th-188th Glider Infantry Officers• 
Mesa fund (Spec. 2, Charge IIJ shows that Major Sidney- A. Heaton of the . 
Inspector General's Department, was detailed to investigate the funds ot 
this mess (R. 41, 42). Over objection by the defense that the entries were 
not properly identified, Major Heaton tes~if'ied that entries in the Council 
Book showed that accused as.custodian was responsible for $1171.94 at~ er.d 
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or August 1943. Also, over objection by the defense that a proper basis 
had not been laid for admission of the evidence, a September 1943 voucher 
was offered as "the official record for the month o:t September of the 187th-
188th Officers I Mess, to be known as Exhibit 911 (R. 45). The law member 
ruled that inasmuch as Colonel Robert H. Soule, commanding orf'icer of the 
188th Glider Infantry, had testified that "~ccused was custodian of those 
records and they could have been made by a clerk 1n the battery or anybody 
else" the vouchers were admissible even though certain vouchers were . 
prepared by Colonel Mahone1, who was not present at the trial (R. 2l, 45). 
This witness (Major Heaton) testified to a shortage in the fund's account 
amounting to $351.08 as of 30 September 1943 (R. 45)., The calculation show
ing this shortage included September 1943 figures, although there were no 
checks or vouchers for this month in the 'hame"of the accused (R. 45). 

Captain Patrick w. Cotter, investigating officer, testified that 
during the investigation of the charges prior to trial, after being warned 
of his rights, the accused stated that he was guilty of "all the offenses". 
However, accused qualified this statement by stating that "be didn't realize 
the amounts which.it specified that he was responsible for*** he didn't 
realize that the amounts were as large as the specifications said that they 
were in regard to the Mess Rund and the Club Fund". Accused, iI;I. his state
ment to the investigating officer, went on to state that he realized that 
he was responsible for these funds but that collections were made many times 
in the field, which probably resulted in a mixture of such funds with his 
own funds, making it difficult to keep an account of the mess funds {R. 47, 
48). 

The evidence offered in support or Charge III, Specifications l-8 
thereof,.consisted principally of a stipulation that the accused drew the 
checks described in the Specifications, at the times a'nd in the amounts 
stated, on the Bank or Southern Pines, North Carolina; that accused made and 
uttered said checks knowing he had no funds in said Bank of Southern Pines 
and that, in fact, there was no such bank. Photostatic copies of the checks 
were offered in evidence by the prosecution without objection, as Exhibits 
10-18 {R. ll, 46, 47). The accused pleaded guilty to Charge III and Specifi
cations 1-8 thereof (R. 9). 

In suppo!"t of Specification 9, Charge III, the prosecution intro
duced Mr. N. L. Hodgkine of the Citizens' Bank and Trust Company or Southern 
Pines, North Carolina, who testified that the said bank loaned accused $JOO 
on l4 September 1943; the loan was secured by a 15-day note due z;) September 
1943; that he was present when the note was macfe; and it was signed by the 
accused (R. 10, ll}. The witness testified that the accused, when he received 
the money, stated "he would be able to·pay the note within that time and that 
he had a source from which he was· to receive sufficient funds to repay the 
note at the end of the fifteen days" (R. 10). The note was not paid on the 
due date, in spite of notices sent to the accused respecting its payment, and 
accused made no attempt to contact the bank and request an extension for pay
ment of the note (R. 10, ll). Accused was in a status or absent without 
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leave from his organization on 29 September, the due date or the note (R. 12). 

4. The defense, at the close of the prosecution's case, moved for 
finqings ot not guilty of Charge II and its Specifications, contending that 
there was no adequate proof that accused received the monies he was alleged 
to have embezzled {R. 49, 50). Defense also moved tor findings of not 
guilty of Specification 9 ot Charge III, contending that the prosecution 
bad J.>roved merely the !'allure ot accused to pay an obligation and not a 
dishonorable failure in violation of Artiole of' War 95. The motioM were 
denied (R. 50, 51). 

Private· Ford E. Seals, a witness tor the defense, ·stated that 
he worked in the •1S7th Of'fio'ers I Club" as custodian during the time ac
cused was mess officer and that he made collections which in many cases 
were held tor a tew days before being turned over to the accused (R. 52). 

.. . 
Captain Robert M. Mitchell, a·witness for the defense, testified 

that he was commanding officer of 11?fe. Gilbert•, steward at the "l87th-
188th Officers I Club•; that Gilbert failed to return 26 November 1943 troll 
a fifteen-day furlough; that he (Gilbert) has .not since returned (R.• 53). 

A stipulation was offered by the defense relative to collections 
of the •188th Otfic.era I Mess" which stated, inter alia, 

•That Lt. Skytta was appointed Mess Of'f'ieer or the 188th, 
Gl. Int. mess on 17th. Sept., 1943 and 1118.de some collections of 
of'ticers accounts until relieved by Lt. Kornowske who was ap
pointed mess officer on the 23rd. of Sept., 1943 and collected 
some of' the accounts after that date. 

•That some ot the officers of the 18.§th. and 187th. Glider 
Inf'antr.r, during the period Lt. Rosasco Laccusei} acted as 
custodian of the 187th and 188th. Club Mess tund, paid their 
accounts due said club to Enlisted men Pf'c. Gilbert and Pvt. 
Seals who acted as stewards at said club." (R. 53, 54; Ex. J.). 

J.ecused, after an explanation of his rights, made an unsworn state
ment. He stated with respect to the 188th Glider Infantry Ottieers' Mess 
that Lieutenant Person made the majority or collections of the 188th Glider 
Infantry funds troa the first or September through the titteenth or September 
1943; that accused·was buay with other duties at this time; that Lieutenant 
Person had departed the post on one day's notice; that he (Person) had given 
accused a bag containing certain monies which accused placed in his root 
locker without counting (R. 54, 55). · 

He stated with respect to the 1S7th•l88th Glider Infantry Of'ticera• 
Meas that no audit was made of its tunds when taken over by the accused; no 
proper accounting could be made due to the tact that a number ot people bad 
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handled the fund; that a Lieutenant Schwartz had made certain collections 
subsequent to 30 August 1943; that he (Schwartz) had departed the post on 
one day's notice; and that on 16 September 1943 a Lieutenant Carneyhand 
took over the fund,. resulting in a "mixup" (R. 54, 55). 

5. Accused pleaded guilty to absence without leave from 20 September 
1943 to l December 1943 as set forth in Charge I and its Specification. 
Evidence introduced by the prosecution in support of this Charge showed that 
accused.departed his organization on 17 September on a three-day leave of 
absence and failed to return until 1 December. His leave was extended for 
an additional three days on 21 September which extension was subsequently 
revoked upon his continued failure to return. This revocation did not 
injuriously affect accused's rig4ts as it was merely an administrative 
expedient to prevent accused being marked absent without leave unjustly. 

Accused pleaded not guilty to the embezzlement alleged in Charge II 
and its Specifications. Specification 1 of Charge II alleges an embezzlement 
of $303.14 from the 188th Glider Infantry Mess fund. There is no evidence 
proving that shortage or from which any shortage can be ma.thematically computed. 
The trial judge advocate inade a lengthy statement, demonstrating a shortage of 
$303.14. However, such a statement is not evidence nor were the calculations 
ma.de by the trial judge advocate based in essential particulars upon competent 
evidence contained in the record. One of the essential items in the calculations 
was a voucher dated 20 September. 1943 ainounting to $851.31 representing collec
tions for August 1943 mess bills. Entries representing these collections were 
made by Lieutenant Kornowske, after accused's departure, at the direction of 
Lieutenant Colonel Mahoney, President of the 188th Glider Infantry Officers' 
Mess Council. Colonel Mahoney did not testify and there is no competent evidence 
showing accused's responsibility for these entries. Defense properly objected 
to the introduction of the voucher of $851.31 because of the lack of evidence 
connecting accused to the entries of said voucher. In fact, the entries 
representing collections in the $851.31 voucher were not made by accused or 
anyone acting under his authority, and the collections were not made on 
20 September 1943 as set forth in the voucher - some were made before, some 
after that date. The collections were recorded that way by Lieutenant 
Korhowske at the direction of Colonel Mahoney - who did not testify - to 
avoid the necessity of getting a "re-signature" (R. 40). Therefore, as there 
is no showing that the entries were in the handwriting of the accused, or 
recorded under his direction and control, they cannot be admitted as admissions .. 
against him (Dig. Op. JAG, 1912-40, sec. 395 (15)). Also, it is not proper 
to seek to prove the actual transactions which may have established accused's 
liability by admitting these records as books of account where the entries 
are, to a great extent, a record of the acts of others, not within the personal 
knowledge of the bookkeeper but made up from the statements of others (Wharton's 
Criminal Evidence, 11th Ed., Vol. 2, sec. 809; ~ v. Kenerson 72 Vt. 341; 
52 LRA p. 552 at p. 563, 589, 595). Thus, the evidence with respect to the 
offense charged in Specification 1 of Charge II fails to prove any shortage. 
No corpus delicti has been established. 
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In support or· Spacification 2, Charge II, alleging embezzlement 
of $351.08 from the 187th-l88th Glider Infantry Officer&' Mess funds, the 
testimony of Major Heaton of the Inspector General's Department proves a 
shortage or tha~ amount in the fund, although it does not trace such shortage 
to the accused. His testimony is sufficient to establish the corpus delicti 
of the'otfense charged. "This evidence of the corpus delicti need not be 
sufficient of itself to convince beyond a reasonable doubt that the offense 
charged has been committed, or to cover every element of the charge, or to 
connect the accused with the offense" (MCM, 1928, par. 114). In addition, 
the accused admitted his guilt. After the investigating officer informed 
the accused of his rights, the accused stated that he was guilty of "all 
the offenses", stating, in addition that he did not realize the amounts he 
was responsible for, that he didn't realize the shortages were as large as 
alleged, and, further, that collections were ms.de many times in the tield 
which probably resulted in a mixture of such funds with his own funds, 
making it difficult to keep an account of the mess funds. The confession 
of the accused ias admissible and it was' ~or the trier of the facts of the 
case _to determine what weight should be given to the exculpatory r.rt of the 
confession (iiharton's Criminal Evidence, 11th Ed., ·Vol. 2, p. 961 • It can
not be said that, as a matter of law, the trier of fact was unjustified in 
treating the confession as a full confession. 

The corpus delicti of the offense charged in Specification 2 ot 
Charge II having been established by the testimony or Major Heaton, the 
confession of the accused is competent evidence to establish his guilt of 
the offense alleged in this Specification. 

The accused pleaded guilty to Charge III and Specifications l-8 
thereof. In support of these Speciiications photostatic copies of the 
checks described in .the.Specifications «ere introduced in evidence by the 
prosecution without objection, and a stipulation was offered to the effect 
that accused drew the checks so described at the times and in the amounts 
stated, on the bank or Southern Pines, North Carolina; that he made and 
uttered said checks knowing he had no funds in said bank of Southern Pines 
and that, in fact, there was no such bank. In view of the plea ~f guilty;., 
there is no need to discuss the sufficiency of the evidence presented with 
respect to·said Specifications. 

Accused pleaded not guilty to Specification 9 of Charge III 
alleging that he dishonorably failed and neglected to pay a note due 
the Ci tiz.tms I Bank and Trust Company of Southern Pines, Southern Pines, 
North Carolina, in the sum or $300. On 14 September 1943 when accused 
secured the loan,he mpresented that he would be able to pay it back within 
15 days and that he had a source from which he would receive sufficient 
funds for repayment. On~ September 1943, the due date of the note, ac
cused was absent without leave and made no attempt to pay the note or to 
contact the bank and request an extension for payment thereof. From these 
facts it may be inferred that accused's failure to kea,p the promise to pay 
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the note within 15 days was dishonorable (CM 230736, Delbrook). 

The record, therefore, is legally insut'ticient to support the 
finding or guilty or Specitication l or Charge II, but legally sut'ticient 
to eupport the findings or guilty or Charge I and its Specirication, 
Charge II and Specification 2 thereof, and Charge III and Specifications 
1-9 thereof. · 

6. Accused is about 31 years of age and married. He .left high school 
without graduating and attended business college !or one and a halt years. 
He was inducted into the armed services on 6 March 1941 and served as an 
enlisted man until 31 March 194'3 when, upon gradudation from the Infantry 
School, Fort Benning, Georgia, he was commissioned second lieutenant, 
Infantry, Anq of the United States. He has been serving as an officer 
since the latter date. 

• 
7. The court was legally constituted and had jurisdiction of the 

person and subject· matter. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In.the opinion or 
the Board of Review the record o! trial is legally insufficient to support 
the finding or guilty or Specification l of. Charge II, but legally sufficient 
to support the findings of gullty ot Charge I and its Specification, Charge II 
and Specification 2 thereof, and Charge III and Specifications 1-9 thereof; 
legally. sufficient to support the sentence as approved b'y the reviewing 
authority and to warrant confirmation thereof. Dismissal is authorized upon 
conviction of a violation of the 61st or 93rd Article oi' War and mandatory 
upon conviction or a violation of the 95thArticle or War. 

~&( )/.~ 

_/~ ~' 

l~ht/kd(<v! J -1dge Advocate • J 

..~__..............,_.,...~--------..,...·---' Judge Advocate. 
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SPJGV 
CM 2475Z'l 

1st Ind. 

War Department, J .A.G.O., 12 APR 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record or trial and the opinion or the Board of Review in the case ot 
Second Lieutenant John A. Rosasco (0-1316332), Infantry. 

• 2. I concur in the opinion or the Board or Review that the record 
of trial is legally insufficient to support the finding or guilty of 
Specification 1 or Charge II, but legally sufficient to support the find
ings ot guilty of Charge I and its Specification, Charge II and Specii'ication 
2 thereof, . and Charge III and Specifications 1-9 thereof; legally sufficient 
to support the sentence as approved by the reviewing authority and to 
warrant confirmation thereof'. I recommend that the sentence as approyed by' 
the reviewing authority or dismissal, forfeiture of all pay and allowances 
due or to become due and confinement at hard labor for one year be confirmed 
and carried into execution, and that the United Sta.tes Disciplinary Barracks, 
Fort Leavenworth., Kansas be designated as the place of confinement. · 

3. Inclosed are a draft of' a letter for your.signature, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the foregoing recommendation., should such 
action meet with approval. · 

Myron c. Cramer., 
Major General, 

.3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for 

sig. Sec. of War. 
Incl.3-Form of action. 

(Finding of guilty of Specification 1, Charge II, disapproved. 
Sentence as approved b.r reviewing authority confirmed. 
o.c.M.o. 225., 29 May 1944) 

-10-



WAR DEPARTMENT 
Army Service Forces 

In the Office or The Judge Advocate General 
Washington, D. c. (385) 

SPJGV 
CK 247651 ·7 APR 1944 

UNITED STATES 81ST INFANTRY DIVISION 

Trial by G.C.M., convened at 
Camp San Luis Obispo, Calitornia, 

Second Lieutenant WILLIAM 

v. 

30 December 1943. Dismissal and 
C. SAWIER (0-1302204), $150 tine. 
Inrantry. 

OPINION or the BOARD OF REVIEW 
TAPPY, KIDNER and HAmYOOD, Judge Advocates 

. 
l. The Board or Review has examined the record o:r trial in- the case 

or the officer named above and submits this, its opinion, to The Judge 
Advocate General. , 

2. Accused was tried upon the following Charges and Specific~tionss 

CHARGE I: Violation of the 93rd Article or War. 

Specification: In that Second Lieutenant William C. Sawyer, 
0-1302204, Company M, 321st Inrantry, did, at Camp Horn, 

·'.Arizona, on or about 18 September 1943, with intent to· 
deceive, falsely make in its entirety a War Department 
Q}£ Form #ZJ7, Driver's Trip Ticket, and sign the name 
Sergeant Dittman, Motor Sergeant, Headquarters Compaey, 
Third Battalion, 321st Infantry, said instrument was a 
writing or a public nature, which might tend to operate 
to the prejudice or another. 

CHARGE II: Violation or the 94th Article or War. 
. . 

Specification: In that Second Lieutenant William c. Sawyer, 
0-1302204, Compall1' M, 3Zlst Intantry, did, at Camp Horn, 
Arizona, on or about 18 Septeniber 1943, knowingly and 
will.f'Ully appl.7 to his own use and benerit without proper 
authority one quarter ton vehicle, u. s. A. No. 20199897, 
ot the value ot about $900.oo, property ot the United States, 
f'urnished and intended tor the mil.ita.ry se:rvice thereot. 

' 
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CHARGE III: Violation or the 96th Article or War. 

Specification: In that Second Lieutenant William·c. Sawyer, 
0-1302204, Company· 14, 321st Infantry, in violation of stand
ing orders, to wit, to sign the officers departure book at 
Regimental Headquarters prior to departure from Camp Horn, 
Arizona, did, at Camp Horn, Arizona, on or about 18 September 
1943, rail to obey same. 

CHARGE IV: Violation or the 61st Article or War. (Finding or not guilty). 

Specification ls (Finding or not guilty). 

Specification 2: (Finding or not guilty). 

He pleaded guilty to Charge III and its Specification and not guilty to all 
other Charges and Specifications. He was found not guilty of' Charge IV and 
its two Specifications and guilty or all other Charges and Specifications. 
No evidence or previous convictions was introduced. He was sentenceO to be 
dismissed the service and to be tined $150. The reviewing.authority approved 
the sentence and forwarded the record of' trial for action under the 48th 
Article of' War. 

, 3. J.ccused mad,, a sworn statement. (Ex. B). to Major William L. Porte, 
the .investigating officer,· in which he stated t~t on Saturday evening, 
18 September 194.3, he left Camp Horn, Arizona, intending to go out on the 
desert in the vicinity of' Paul's Well to shoot some coyotes and jack rabbits. 
He obtained a caliber .45 revolver and some caliber .45 ammunition f'rom one 
of the men of Company M, 321st Infantry. He contacted Private First Class 
Lynn G. Ramsey, a driver of' Company M, and ordered him to drive him. He did 
not obtain a pass for Private Ramsey as he did not at that time intend to be 
gone very long and also wanted Private Ramsey- to think that he was driving f'or 
him on a duty status. Accused did 'not obtain permission to leave Camp Horn nor 
did he sign out in the Officers' Departure Book, o.s he did not intend to leave 
the area or the camp. He went down to the maintenance tent of' the Third Bat
talion Motor Park, obtained a dispatch torm and filled it out, signing Sergeant 
H. E. Dittman's name to it. He identified Prosecution's Exhibit A as the form 
he bad made out and used to obtain motor vehicle M-19 f'rom the Motor Park. 
Thereafter Private Ramsey reported·to accused at the Motor Park and together 
they- left the post. They drove ac1"9SS country over the desert, coming out on 
u.s. Highway No; 80 at Welton, Arizona. He and Private Ramsey slept on the 
ground that night not far f'rom a hotel in Welton and the next morning ate 
breakfast at a care in Welton and spe·nt J11ost of the day there. They left 
Welton together about 2330 Sunday evening, 19 September 194.3 and proceeded . 
:east on U.S. Highwq No. 80. Private Ramsey-was driving the Government vehicle. 
He was not a careless or fast driver and usually drove between 35 and /J) miles .
per hour. There was ve_ey little traffic on the road and accused did not re~all 
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seeing any other motor vehicle coming from the opposite direction at or 
about the time of the accident. He remembered nothing about the accident 
exc&pt a terrible screeching of rubber tires on the pavement. After that 
everything went black and he.remembered nothing until about Tuesday, 
21 September 1943. Neither he nor Private Ramsey had had any intoxicants 
during the entire trip. 

On 20 September 1943, Major William L. Porte, Commanding Officer 
os the Second Batta.lion, 321st Infantry, investigated a.n accident that 
occurred near Mohawk, Arizona, and saw accused in an Evacuation Hospital · 
near Datland, Arizona. Accused's statement (Ex. B) was made to Llajor Porte 
several days later as he, Major Porte, was advised by the attending surgeon 
not to take the statement on the morning of the 20th due to accused's physical 
condition. filajor Porte went to the scene of the accident on the morning of 
20 September 1943 and observed a one-quarter ton motor vehicle off the road 
near Mohawk, Arizona, in an upright position and at an angle of about .300 :trom
the road. He examined the motor vehicle and found a pair of coveralls bearing 
the laundry mark of accused's initials and th~ last three figures of his serial 
number on the collar. The witness identified Prosecution's Exhibit Bas the 
voluntary' statement made to him by_ accused several days after the accident 
occurred. He testifie.d that accused was fully informed of his rights as a 
witness; that the statement was made voluntarily and that accused's physical 
condition had improved to such an extent that he could talk coherently and in 
an understandable manner. The witness identified Prosecution's Exhibit A as a 
Dispatch Slip which was turned over to him several days after the accident by 
a soldier who had visited the scene of th,3 accident shortly after it occurred 
and.had removed this exhibit from the glove compartment of the motor vehicle 
involved in the accident. He could not recall this soldier's name but 
testified that the exhibit had been in his custody and possession continuously 
since it was delivered to him. The number shown on the Dispatch Slip, Exhibit A, 
corresponded with the number on the vehicle involved in the accident. 

Private (formerly Sergeant) H. E. Dittman, Headquarters Company, 
Third Batta.lion, 321st Infantry, testified that on 18 September 1943 he was 
'Transportation Serge~nt in charge of the motor vehicles of the battalions; 
that he had no authority as Transportation Sergeant to dispatch any motor 
vehicles on that date; that the Regimental Dispatcher had this authority; that. 
the signature appearing on the Dispatch Slip (Ex. A) was not his signature 
and that he did not make any of the writing on the exhibit; that the bumper 

· number of motor vehicle M-19 corresponded with the number of the Dispatch 
Slip (Ex. A) •. 

Captain Lauren L. Shaw, Jr., 321st Infantry, testified that he 
was Regimental Adjutant and was the official custodian of the Officers' 
Sign In and Sign Out Book (Officers' Register). He identified the Officers'. 
Register (Ex. C) and testified that accused did not sign in or out on either 
the 18th, 19th or 20th of September 194.3. He testified that in order to 

' 
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obtain a vehicle .from the Motor Pool it was necessary that the officer 
or enlisted man desiring the vehicle submit a request to headquarters for 
approval by the Executive Officer and himself as Adjutant. He identified 
accused's statement (Ex. B) as a true copy- of the original statement which 
had been sent to the Ninth Service Command and was not available at the 
time of trial. On 18 September 1943 the witness was the Approving Trans
portation Officer. 

.. 
Captain Joseph E. Blanford, 781st Ordnance Company, testii'ied 

that he was acquainted with the value of various Government vehicles and 
that ~ :value ot a on8'-quarter ton U.S. truck was $768.75. 

4. · N~ • evidence was introduced for the detenae e.nd the accuaed, after 
being 1'ull1' informed ot his rights as a witness, elected to remain silent. 

s. The evidence shows that accused ·on the evening ot 18 September 1943 
obtained• Dispatch Form .from the Motor Pool ot the 321st Infantry Battalion, 
tilled it out and signed Sergeant Dittman•s name to it as Di1pe.tcherJ that hi 
used th11 Di1patch Form to obtain a Government motor vehicle number M-19 from 
the Motor PoolJ· that he ordered Private First 01.&u Ramsey to drive him from 
Camp Horn acro11 country to a place called Welton where. he and Private R&mae7 
apent the nightJ that the following night he e.nd Private Ram117 left Welton 
at about 2330 and w~ proceeding in the direction ot Camp Horn alo1:1g U.s. 
Higbwq No. 80 when an ·accident occurred reaulting 1n 11rioua injuriea to tha 
acouaed and damage to the Government vehicle in whioh he and Private R&mae7. 
were traveling. Thi Nport ot inv11tigation accompanying the record ot trial 
dilclo11s that the accident Naulted 1n the death ot Private Ramsey. 'l'be. 
vehicle waa Govermnent owned and ot th, value ot approximatel7 $768.7'. The 
eyideno, &110 1how1 that aoou11d tailed to 1ign out 1n the Ctticera' R1gi1ter· 
on leavina tbt po1t H req,uired. , , 

6. -.loouaed 11 24 19ar1 ot age. · Ht attended high 1ohool tor thrtt, 
7ear1. HI enlilted in the 1rm'1 3 October 1940 and 11ned aa an enlilted 
man until 2 Dtc1mbtr 1942 when upon rraduation from the Intantr7 Ottioer 
Candid.ate School, Fort Benning, Georlia, ht wu appointed 11cond lieutenant, 
lrm;r ot the United State,, and ordered to aotiv, d.ut7, . 

· 7. .locuaed 11 ettioiena7 report rendered 30 Nov1mb1r 1943 rate, · . 
· him a1 unaatiataotorJ, and variaua letter, ot hie auperior ottioer1, 

appearinl 1n aocuaed'• 201 tile, d11ori'bl him a1 an irr11pon1ible, obild.11h, 
gullible ottioer, unlit to bold a oommi11ion. It alto appeara·that on 
6 .luguat 1943 accuaed'a commanding otticer, Lieutenant Colonel Mark J', 
Brtnnan, adm1n11trativ1l7 reprimanded accuaed tor ah unauthoriled abaence 
trom dut7, 

8. The ooart •,aa leg&l.17 conatituttd and had jur1ad1otion ot tbl 
p1r1on ml 1ubj1ot; matter. No 1rror1 in,1urioual.7 atteatin'I the 1ub1tant:ial 

·4· 
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rights of the accused were committed during the trial. In the opinion 
of the Board of.Review the record or trial is legally sufficient to 
support the findings of guilty, to support the sentence and to warrant 
confirmation of the sentence. Dismissal is authorized upon conviction 
of a violation or Articles of War·9J, 94 and 96. 

, Judge Advocate. 

, Judge Advocate. 

, Judge Advocate. 
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SPJGV 
CM 247651 

1st Ind. 

War Department, J .A.G.O., 21 APR !944 - To the Secretary of War. 
,. 

· 1. Herewith transmitted for the action or the President are the 
record of trial and the opinion ot the Board ot Review in the case of 
Second Lieutenant William c. Sawyer (0-1.302204), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings or guilty, to sup
port the sentence and to warrant confirmation or the sentence•. · Accused I s 
efficiency report rendered JO November 1943 rates him as unsatisfactory, 
and various letters ·of.his superior officers, appearing in accused's 201 
file, describe him-as an irresponsible, childish, gull.ible·orficer, unfit 
to hold a commission. It also appears that on 6 August 1943 accused's 
commanding officer, Lieutenant Colonel Mark F. Brennan, administratively 
repril!IBJ},ded accused for an unauthorized absence from duty. In view of 
all the ciruumstances I recommend that the sentence be confirmed but that 

·the fine imposed be remitted, and that the sentence as thus modified be 
carried into e:xecution. · · · 

J. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the foregoing recommendation, should such 
action meet with approval. · ' 

~ . ~--_...___, ---
Myron C. Cramer, 
Major General, 

3 Incls •. The Judge Advocate General. 
Incl.1-Record or trial. 
Incl.2-Dft. ltr. for sig. 

Sec. of War. 
Incl.J-Form of action. 

(Sentence confinned but fine remitted. G.C.ll.O. 321, 22 Jun 1944) 
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\{AR DEPAR.T;:--..cl,!T 
Arrr.y ServicA Forces 

·rn the Office of The Judge Advocate General 
ifashington, D.C • (391) 

.sI-'JGQ 
ca 247671 •.. 2 FEB 1944 

UNITED STATES ) 
.)

' v. ) Trial by G.C.:!., convened at 
) Fort .'\dams, Rhode Island, 3 

Captain HAROID E. I-I[LLIB. ) January 1944. Dismissal. 
(0-1683862), Medical Carps. ) 

OPINION of the BOARD OF REVIEl"f 
ROUNDS, HLPBURN and EREDll?.ICK, Judge Advocates•. 

.. 
·------

" 
l. The record of trial in the case of the officer named above 

has bem examined by the Board of Review and th.a Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Cha.rges and Specifica
tions, 

CHARGE I: Violation of the 85th Article of War. 
( Finding of not gullty.) 

Specifications (Finding of not guilty.) 

CHARGE IIs Violation of the 95th Article of War. 

Specification ls In that' Captain Harold E. Miller, Medical 
Carps, Two Hundred and Forty-Third Coast Artillery (HD)., 
did, at Boston, 1.bssachusetts, en or about 16 Augus-:., 
1943, wrcng:fully and unlawi'ully make and utter to . 
Rogers Peet Compa.ny, Boston, Massachusetts, a certain 

·· check in words and figures as follows; to wit: "Citi
zens and Southern National Bank, Savannah, Georgia, 
16 .lugust 1943, Pay to the arder of Rogers Peet Company, 
Thirty and 00/100 dollars, ($30.00), H. E. ill.lier", 
and by means thereof, did fraudulently obtain from 
Rogers Peet Company, $30.00, he the said Captain Miller, 
then well knowing that he did not have and not intending 
that he should ha.ve sufficient funds in the Citizens 
and Southern Natictl&l Bank, Savannah, Georgia, for the 
payment of said check. 

http:Compa.ny


(392) 

Specificati.on 21 In trat Captain lli.rold E. Miller, Medical 
Corps, Two Hundred and Forty-Third Coast Artillery (HD), 
did, at Boston, 11'3.ssachusetts, on·or about 28 August 
1943, wrongfully and unlawfully make and utter to A.. 
Beckwith Company, Boston, U:l.ssachusetts, a certain 
check :in words and figures as follows, to wits· "Citi
zens ancf Southern National Bank, Savannah, Georgia, 28 
.A.ugust 1943, Pay tci the order of A. Beckwith Company, 
Thirty & 00/lCIJ dollars, ($30.00), H. E. Miller", a.nd 
by means thereof, ·did fraudulently obtain from A. . 
Beckwith Company $30.00, he the said Captain MiJ.;1.er, 
then well lmowing that he did not have and not :intend
ing that he should have sufficient funds :in the Citizens 
and Southern National Bank, Savannah., Georgia, for the 
i:ayment of said check. 

Specification 31 In that Captain Harold E. Mfller, Medical 
Corps, Two Hundred and Forty-Third Coast .A.rtillery (HD), 
did, at Hartford., Connecticut, on or about )J October 
1943, wrongfully and unlawfully mke and utter to G. 
Fox and Company, Hartford, Coonecticut, a certain check 
in words and figures as follows, to wits 11Citizens and 
Southern National Bank, Savannah, Georgia, 30 October 
1943, Pay to the order of G. Fox and Company, Eighty & 

. 00/100 dollars~ ($80.00), H. E. Miller"; and by means, 
thereof, did fraudulently obtain from G •. Fox-and Company 
$80.00, he the said Captain Miller, then well lmowing 
that he did not have and not :intending that he.should 
have sufficient funds in the Citizens and Southern 

. National Bank, Savannah, Georgia, for the p11.yment of 
said check. 

Specification 4: In that Captain Harold E. Miller, Medical 
. Corps, Two Hundred and Forty-Third Coast Artillery (HD), 

did, at Manchester, Connecticut, on or about 2 November ' 
1943, with intent to deceive Brigadier General William 
Hesketh., Commanding General, 46th Anti-aircraft Artillery 
Brigade, Bostoo., Massachusetts, officially report to the 
said Brigadier General Hesketh., that "as directed by the 
General., the above matter has been tended to", which 
report -was known by the said Captain Mill.er to be· untrue 
in that the matter in question was not attended to. 

ADDITIONAL CHARGE: Violation o! the 95th Artj,cle of War. 

Specifications In that Captain Harold E. Miller, Medical. 
Corps, Two Hundred and Forty-Third Coast Artillery (HD), 
did, at Boston., Mlssachusetts, on or about 15 November 

- 2. -
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1943, Yl'rongfully and unlawfully make and utter to the 
Athens-Olympia Cafe, a certain check, in words and 
figures as follows, to wit: 11Citizens and So11thern 
National Bank, Liberty Street Branch, Savannah, 
Georgia, 15 November 1943, Pay to the arder of A.thens
Olympia Cafe Thirty and 00/100 dollars ($30.00), H. 
E. 1tlller11 , and by means thereof, did fraudulently 
obtain from the Athens-Olympia Cafe $30.00, he the 
said Captain lli.ller, then well knowing that he did 
not have and not intending that he should have suffi
cient funds in the Citizens and Southern National Bank, 
Savannah, Georgia., for the payment of said check. 

He pleaded not guilty to all Charges and Specifications. He was found 
not guilty of the Specification of Charge I and of Ch<:l.rge I but guilty 
of all other Specifications and Charges. No evidence of previous 
convictions was introduced at the trial. He was sentenced to be dis
missed the service. The reviewing authority approved only'so much of 
the findings of guilty of Charge II (Article of Har 95) and of the 
Additional Charge (Article of War 95) as involves findings of guilty 
of each as a violation of Article of War 96., approved the sentence, 
but because of the accused's value to the service recommended clemency, 
and forwarded the record of trial for action under Article of 'i/a.r 4)3. 

3. The accused was found not guilty of Charge I and its Speci
fication, so·they require no comment. The ,evidence for the prosecution, 
bearing upon the remaining Charges and thefr Specifications, may be 
sumna.rized as follows: 

Specification 1 of Charge Ila 

On 16 August 1943 accused presented., and the Rogers Peet 
Company of B_oston., M:tssa.chusetts, cashed., his personal check in the 
amount of thirty dollars. - The check was returned unpaid by the 
Citizens and Southern Bank of Savannah., Georgia.., the bank upon which 
it was drawn, marked "insufficient funds". The, Rogers Peet Company 
wrote accused personally "several times" about this check and, re
ceiving no reply, addressed a complaint to The Adjutant General of 
the First Service Command, Boston, :Massachusetts. 

Accused sent the Rogers Peet Company a thirty dollar money 
order, which it receiveq 25 October 1943, in payment of this check 
(Ex. A). 

Specification 2 of Charge II: 
. 

01 28 August 1943 accused presentoo, and the A. Beckwith 
Company., of Boston, Massachusetts, cashed., his personal check in the 
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amount of thirty dollars. The check does not appear to have been . 
introduced in evidence and the evidence of record does not disclose 
what bank the check was drawn on. However, L. J. Bernstein, treas
urer of A. Beel-with Company, testified by deposition that the check 
was returned on 7 September by "his (accused• s) bank" with th~ nota
tion "insufficient funds".. He f1u·ther testified that the check was 
"deposited" and "put through the bank 11 three more times 01 later dates 
and each time was returned unpaid. The co:npany wrote accused three 
letters in reference to the check and then referred the case to The 
Adjutant General's Depart:nent of the ..\:rmy. 

On 5 November 194.3 A. Beckwith Co:npany received from accused 
a thirty dollar money order in payment of the check (Ex. B). The re
ceipt for this money order also bore date 5 November 194.3 (Ex. G). 

Specification .3 of Charge II1 

On 30 October 1943 accused received twenty-two dollars worth 
of merchandise and fif't.y-eight dollars in cash from G. Fox and Company, 
Hartford., Connecticut, in exchange for his perscnal check for eighty 
dollars, drawn on the Citizens and Southern National Bank of Savannah, 
Georgia. The check was deposited to the company• s account in its bank 
for collection and ,-ria,s returned unpaid 9 November 194.3 by the Citizens 
and Southern National· Bank of Savannah, Georgia, marked "insufficient 
funds", and with a protest fee of $1.50 attached. The company wrote 
accused a personal letter dated 9 November 191~3 and its credit manager 
talked to him by telephone on 13 November 1943 about this check. 
Accused stated in reply to the telephone inquiry that the bank had 
aprarently made a mistake and agreed to send a money order in payment 
not la tar than 16 November 1943. Payment not having been received on 
17 November, the credit manager of the G. Fox and Company spoke to a 
Major Mazza.no about the matter. 

()l 2 December 1943 G. Fox and Company received a money order 
fran accused in the amount of ia2.50, to cover the check, the protest 
fee, and the :incidental telephone calls (Ex. c). 

Pertinent to each of the foregoing Specifications, J. Walter 
Caraker, assistant cashier of the Citizens and Southern National Bank, 
Savannah, Georgia, testified by deposition that accused maintained 
an account with the_ bank from 2 January 1943 until 5 November 1943, 
upon which latter date it was closed. It was an individual account 
of Harold E. Miller, who alone had authority to check against it. . 
The amount tha. t accused had on deposit in the account en 16 and 28 · 
August 1943, as well as on .30 October 1943, was two cents (Ex. D). 

- 4 -
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Specification 4 of Charge II: 

thier date of Z/ October 1943 Brigadier General Willam 
Hesketh, Commanding Gmeral of the 46th Anti-a.ircraft Artiller,r 
Brigade, wrote accused a letter directing him to investigate and make 

•pranpt payment, not later than 1 NOV"ember 1943, of all .checks given 
by him while on active duty that had not been honored by his bank. 
Accused was also directed to reply to the letter by indorsement 
therecn not later than 2 November 1943. 

Accused made the following indorsement on the above-mentioned 
letter: "A.s directed by t'ke General, the above matter has been tended 
ton. The indorsement. was signed but 'was not dated. It bears stamp 
or the 46th Anti-aircraft Artillery Brigatle Headquarters showing· that 
it was received there on 3 November 1943 (R. 21; ·Ex. F).. .. ~\ 

The A. Beckwith Company did not receive plyment until 5 
November 194.3, and G. Fox and Company was not pi.id until 2 Decernber 
1943 far the check presented to and aashed by that canpany for accused 
on 30 October 1943. 

Specification ..,f Additional Charges 

en 15° November 1943 accused presented and the Athens-Olympia 
Cafe, of Boston, :Mi.ssachusetts, cashed his personal check, drawn on 
the Citizens and Southern National Bank, Savannah, Georgi.a, in the 
amount of thirty dollJi.rs. The check was deposited by payee in the 
First National Bank, Boston, and was subsequently returned, marked 
"account closed". The check had not been paid at the time the deposi
tion of John D. Coca::ris was taken· on 27 December 1943. 

4~ Miljor Dean J. Nata.ii, ·Post Comnander at Fort Varnum, Rhode 
Island, testified that he considered accused to be a man excellent in 
character and professional ability (R. 25-26). 1W.jor Bernard J. 
Mangione, Medical Corps, testified that accus·ed was on duty under 
his immediata supervision and control for two months and that the 
accused's professional ability an1 performance of his duties }:lad been 
very satisfactory (R. 26-2?). The affidavit of Lieutenant Colonel 
Robert W. Ball, :Medical Corps, Sector Surgeon, was admitted in evi
dence., :in which he states that accused is· of gocxi character and skilled 
:in his profession, but very poor in busmess and administrative matters. 
He also expressed the opinion that accused would not mtentiona.lly do 
anything dishonest (Ex. J). 

A. money order receipt, number -42(:fy:)4, :in the a.mount of $30, 
was intrcxiuced by the defense for the purpose of show:ing paynent of 
the. check given the Atpens-Olympia Cafe (Add. Chg., (R. 28-29). Date 
of actual payment thereof is not shown by the record. 

- 5.-
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The accused, having been advised of his rights, elected to 
be sworn and to testify in his own behalf. His testimony was sub
stantially as follo«s: 

He graduated from college with a B.s. degree, attended medi
cal school for four years, had three years of training in hospitals, 
and practiced his profession for seven years before entering en active' 
duty m the ,\my" on 6 July 1942. He was first assigned to Camp 
Stewart, Georgi.a, and did his ban.king business with the Citizens and 
Southam National Bank, Savannah, Georgia (R. 30-31). 

His mother had authority to check on his acco1mt and made 
use of.the privilege once or twice (R. 31). He did not know when 
she had last checked on the account. 

He had .made no deposits in the above-mentioned bank during 
the past four months because "this conditicn came up". He had given 
no cne authority to close his account and had paid all checks that 
he had given (R. 32). He had no intention· to defraud anycne. 

After receiving the letter from Brigadier General Hesketh, 
he straightened up his financial affairs to the best of his ability 
and made his reply, "saying to him that to the best of my knowledge 
it has been straightened out" (R. 34). He delivered the letter and 
indorsement to General Hesketh• s Headquarters after office hours on 
the last day designated for compliance (2 Not"ember 1943). 

When he gave his check to the Athens-Olympia Cafe he thought 
he had sufficient money on deposit tot ake care of it. He had wired 
a friend, 11. E. Sear, who owed him approximately f?l78, to deposit the 
money to his credit in the bank upcn which the check was drawn and 
had relied upon Sear• s making the deposit. Accused had received no 
bank statement during the month (R. 34, 35, 36). His friend, from 
whom he had made other unsuccessful efforts previously to collect, 
had bem out of town and had failed to make the deposit (R. 36). 

5. The evidence clearly established that accused did make and 
utter four personal checks and received. mue for them, as alleged in 
Specifications 1 to 3, in9lusive, of Charge rr·and in the Specification 
of the Additional Charge. It also just as conclusively shows that he · 
did not have sufficient money on deposit with the bank upon which the 
checks were drawn, either.Qt the time he gave the checks or at the 
time they were presented to the bank for payment, to ~y any of them. 

By suggesting that his mother had authority to· check on his 
accotlllt·and had drawn checks against it, accused would appar~tly 
have it believed that she had materially reduced his account without 
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his knowledge. There is no evidence to support any such defensive 
theory. But even 1£ the record of trial warranted the assumption 
that accused delivered his check to the Rogers Peet Company on 16 
August 1943, or even his check to A. Beckwith Company on 28 August 
1943, in ignorance of the state of his bank account, the same chari
table view could not be entertained with reference to his ccnduct in 
negotiating either his check to the G. Fox and Company on 30 October 
1943 or the cne to the Athens-Olympia Cafe en 15 November 1943. 
Both the Rogers Peet Company and the A.. Beckwith Company had repeat
edly written letters to accused before JO October 1943, ad-vising 
him that payment had beai refused on the checks given them because 
of insufficient funds. Brigadier General Hesketh had written him 
under date of 'Z7 October 1943, directing that he pay all checks by 
l November 1943 which had not been honored by his bank; and before 
15 November 1943 (date of check to the. Athens-Olympia Cafe), the 
credit manager of G. Fox and Company had not only 'Written a letter 
to accused but red talked to him by telel,hone on l3 November 1943, 
advising him that payment had been refused on the check given trat 
company because of insufficient funds. 

. The accused neither denied receiving the letters nor having 
the telephone conversation above mentioned, nor did he deny that in 
each instance of refusal by the bank to honor one of his checks hs 
had notice of such fact shortly thereafter. He nevertheless failed 
to deposit any additional sums of money in the bank, and did not iro
ceed with reasonable dispatch to make direct payment to the injured · 
parties. In fact, he was so dilatory that his Commanding Officer saw 
!it to order him to make restitution; and even after receiving that 
written ·command, accused issued at least one, and probably two, more 
worthless checks, drawn on the same account. These .facts a.re suffi
cient to Y1arrant the belief that accused intended to defraud ea.ch o! 
the persons or firms to whom the checks in question were issued-. 

Accused ccntended that. before issuing his personal check to 
Athens-Olympia Cafe he had wired a friend, M. E. Sear, who owed him 
approximately $178, to deposit the money to his credit in the Citizens 
and Southern Na.ticnal Bank, Savannah., Georgia., and that the check to 
the cafe was issued in reliance on Sear 1 s having uade the deposit. 
However, accused ha.d not received any notice that Sear had complied 
with his request, and he had made no inquiry to ascertain ·that the 
money had been deposited. He had previously endeavored, without suc
cess; to collect the money claimed to be owing him by Sear; and this 
.f'act alcne was sufficient warning that collection of the debt was 
uncertain. 

However, if it were to be ccnceded that accused Entertained 
no corrupt motive at the times he negotiated the various checks, he. 
was nevertheless guilty of' culpable negligence and indifference in 
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failing to ascertain and know, as was his duty, that he actually had 
funds in the bank with which they would be pa.id. Accused's conduct 

. in negotiating the admittedly worthless checks was, under the circum
stances, clearly of a nature to bring discredit upon the military 
service, and a violation 'of Articlo of War 96. C. H. 245507, Payne• 
C.I.f. 236069, Herdfelder. 

The reply which.accused m:1de by indorsement to Brigadier 
General Hesketh• s letter of .Zl October 1943 was made by command of 
his superior officer and was an official statement. The evidence 
of record shows clearly that the statement was false, and leaves no 
doubt that accused knew it to be false when he made it. 

Accused endeavored, while testifying in his own behalf, to 
construe his indorsement as a qualified representation that he had 
c;omplied with the command contained in the letter......- He testified that 
he had told General Hesketh that, 11to the best of my lmowledge, it 
has been straightened out". Hcw1ever, the ,indorsement, as written, 
does not say this. It was unequivocal and was susceptible of only · 
one construction, which was that accused had, m fact, attended to 
the matters allude~. to in t~e letter and had m:i.de the required payments. 

Accused had been ordered to pay, not later than l November 
1943, all checks given by him while on active duty which had not been 
honored by his bank. He did not procure the money order in favor of 
A.. Bech,dth Company until 5 November 1943, !ffiich was four days after 
the deadline fixed for payment by General Hesketh• s letter. Further
more, the check negotiated by accused to the Athens-Olympia Cafe on 
30 October 1943 was also :included within the spirit of the letter and 
indorsement; and it would be unreasonable to assume that it was not 
considered by accused when he wrote the indorsement. The evidence of 
record does not disclose that he ha.d any reasonable grounds for be
lievmg that this check would be paid upcn presentation to the bank; 
certainly none of which the bank had any knowledge. 

The Boa.rd of Review is of the opinion that accused, in his . 
indorsement to General Hesketh, knowingly m:ide a false official state

. 'ment, which constitutes a viola.tion of Article of 'J{ar 96. 

6. War Department records show that accused is I.I) years of age. 
He graduated from high school in 1918, attended Clemson University 
for cne year, and then attended Mercer University for three years. 
He received his B.S. degree f'rom the la.tter school in 1922. He 
attended the School of Medicine of the University of Georgia for four 
years and received an M.D. degree from that school in 1926. He bas 
been licensed to practice medicine in both Georgia and Florida.· He 
was engaged in the private practice of medicine at New Smyrna Beach, 
Florida., pri~r to being temporarily canmissicned a captain in the 

. . . . 
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lledical Corps, Army of the United States, on 5 June 1942. He was 
ordered to active duty and entered upcn active duty at Camp Stnart, 
Georgia, on 6 J~ 1942. He graduated from the 15th Officers' 
cdt\I'se at Medical Field ~rvict;i School, Carlisle Barracks, Pennql-
vania, on 29 September 1942. · 

7. The court was legally constituted. No errors. injuriously 
af.fecting the substantial rights of the· accused were committed during 
the trial. The Beard o:t Review is or the opinion tha.t the record of 
trial is legally. sufficient to support the findings and sentence and 
to 111Lrrant cc:nfirmation of the sentence. A. sentence o:t dismissal is 
authorized upcn ·caivictic:n cf a :viol.ation o:t Article of War 96., . 

. .~ 

-9-



(400) 

1st Ind • 

• War Department, J.A.G.O. /f,. FEB 19"« - To the Secretary of War.• 

1. H3rewith transmitted for the action of the President at'e 
the record of trial and the opinion. of the Board of Review in the 
case of Captain Harold E. Hiller (0-1633862), Medical Corps. 

. 2. I concur in the opinion of the Board of ·Review that the record · 
of trial is legally sufficient to support the .findings as appr.oped by 
the review:ing authority and the sentence and to W"d.rrant confirlliltion 
thereof. The reviewing mithority in his action on the findings and 

· sentence recommends clemency because he feels that this officer has 
sal.V'd.ge value to the service.· Because of this reconunendation I recom-. 
mend tl:ut ·the sentence be confirmed but. that the execution th1ereof be 
suspended du.ring the pleasure of the President. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
~ecutive action designed' to carry into effect t.'li.e recOlllll'lendation 
hereinabove rrade, should such action meet with approval · 

.c.. _. ~-----·"'"---

?,Tyron C. Cramer, 
iJaj or General 

The Judge A.dvocate Oeneral. 

3 Incls. 
1 - Record or trial. 
2 - Dft. ltr. for sig. s/w.
3 - Form of action. 

\ 

(Sentence confi:rmed but execution suspended •. G.c.v.o. 83, 25 Feb 1944). 
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