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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. (1) 

SPJGK 
CM 244760 

10 JAN 1944 

U N I T E D S T A T E S ) !:uFANTRY REPIACEMENT TRAINING CE1'TER 
) 

v. ) Trial by G.C.M., convened at 
) Camp Fa.:tlnin, Texas, 10 November 

Second Lieutenant CARL .) 1943. Dismissal. 
CIHOS (0-1308208), ) 
Infantry. ) 

OPINION of the BOARD OF REVIEW 
TAPPY, LYON, HILL and ANDREWS, J~ge Advocates. 

1. l'he record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifications a 

CHARGEa Violation of the 95th Article of War. 

Specification 11 In that Carl Cihos, 2nd Lieutenant, Infant1y, 
was on or about 17 October 1943, at or near the ria.gon Y,neel 
Cafe, 'on Highway 80, about three miles east of Gladewater, 
Texas, a public place, drunk and disorderly while in uniform. 

Specification 21 In that Carl Cihos, 2nd Lieutenant, Infantry, 
did, at or near the Wagon v'iheel Cafe, on Highway 80, a.bout 
three.miles east of Gladewater, Texas, on or about 17 
October 1943, wrongfully strike Juanita Daniel in the faoe . 
with his hand. 

Sp~cification 3a In that Carl Cihos, 2n4 Lieutenant, Infantry, 
did, at or near the h'agon rlheel Cafe, on Highway 80, about 
three miles east of Gladewater, Texas, on or about 17 
October 1943, engage in a fight with his fists vnth one 
Private George .c;. rialah,

0 

an enlisted man, Army of the United 
States. 

Specification 4a In that Carl Cihos, 2nd Lieutenant, Infantry, 
did, in the Wagon Wheel Cafe, on Highway 80, about three miles 
east of Gladewater, Texas, a public place, on or a.bout 17 
October 1943, drink beer with enlisted men, Army of the United 
States. 



(2) 

He pleaded not guilty to the Charge and Specifications. He was found 
guilty of Specification 1 of the Charge exoept the words "and disorderly"., 
guilty of Specifications 2.3, and 4 of the Charge, and not guilty of the 
Charge, but ~ilty of violation of the 96th Article of liar. Evidence 
of one previous punishment under Article of War 104 was introduced. He 
was sentenced to be dismissed the service. The reviewing authority ap
pro¥ed the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. Summary of the e:vidence. 

The incidents alleged in the Sp~cifications of the Charge occurred at 
the Wagon ·wheel Cafe. which is a.bout two and one half miles beyond the oity 
limits of Gladewater, Texas •.on Highway No. 80., between Gladewater and Long
view. 'Texas (R.39.,40). The cafe is a place where beer and soft drinks· 
are sold; it has a mechanical record playing machine and a dance floor· 
(R.41). . ' 

I'5rs. Unis Bess Harmon. who lives in Gladewater, Texas, testified 
that on a Sunday afternoon in October (actually 17 October 1943) she met 
accused in the Log Cabin in Gladew:ater (Qresumably a public place), where 
she, some soldiers., and some civilians were sitting together at a table 
and some one was playing·a piano (R.35). Some of the civilians asked 
accused over to the table. Later, accused and witness left the place to
gether. Witness testified that in their party when they left were a 
11 Sergee.nt Littles". Sergeant Dawson who testified and another person whom 
she did not remember (R.35). Sergeant Odie Dawson, Military Police Detach
mant, 3861st Service Unit, Cemp Fannin, Texas, testified that he did not 
join the group until a later hour and at another place. Ris story was 
that he had been in lv:S.rtin's Cafe on !Jain Street at approximately 6 o'clock 
that afternoon. A Private Templin came in, talked to him., and insisted 
that he go out and meet "the folks" (R.28,32 ). Dawson went outside e.nd, 
met accused and lxs. Harmon sitting in the front seat of Nrs. Ha.rn:.on 1s 
car (R.28,32,33). Yney stopped for a while at the Wagon ¥/heel Cafe, after 
first having stopped at some other plaoe, where they "had a few" drinks 
(R.i9,35). 

:t.1rs. :fkrmon stated that as they were leaving the Wabon \1h.eel a girl 
named Juanita. Daniels ca.me to the door and asked her if she and three 
soldiers who were with her might acoon:p.a.ny them. Mrs. Harmon gave her 
oonsent, so the four new members of the party got into the back seat of 
Mrs. Harmon's car (R.35). With Juanita Daniels were Privates Frank 
Cizmadja, Martin Fernandez, and George Walsh, all of Company B, 57th 
Training Battalion, Camp Fannin., Texas. The soldiers were in uniform 
(R.10,ll,i5,16,29,37), as was accused (R.10,22,30). The time of this 
meeting was fixed by several witnesses at about 6 o 1olock p.m. (R.15.,23, 
24). 1rs. Harmon, Sergeant Dawson. and aocused rode in the front seat ' 
of· the car (R. 36). T~1.ey drove to a place, oalled "Dreamland11 

, where 

- 2 -

' 
. 

http:acoon:p.a.ny
http:Ha.rn:.on
http:Sergee.nt


(J) 

Mr,. Harmon expected to find some friends. Not finding the friends at 
the Drea.rnla.nd., they went.across the road to Cunningham's Cafe. Here 
they tilked and drank some beer (R.36). Sergeant Dawson stated that they 
remained a.t Cunningham's for about 45 _minutes, during which time they had 

· two; roums of beer (R. 29). · 

The party then lef't Cunningham's and returned to the Wagon Wheel 
(R.23,29,36). They ordered more beer, and remained at the Wagon Wheel 
approxima.tely an hour. The beer was sold in quarts' (R.11,29,30,31). 
Private Walsh estimted that they ordet'ed two or three roWlds of beer, 
for whioh the members of the party paid in turn. He could not remember 
whether accused pa.id for aiv (R.21). Two tables had been drawn together 
to make room for the whole party. Mrs. &rmon, Sergeant Dawson and 
accused sat on one side, and Miss Daniels and Priva.tes Walsh, Cizmadja 
am Fernandez on the other (R.13 ).· Mrs. Harmon, Sergeant Dawson, and 
Privates Walsh, Cizm.a.dja and Fernandez all testified that accused drank 
beer with

1

th~ at the,, Wagon Wheel (R.11,17,23,24,31,36). 

During the evening some argument arose between Miss Daniels and 
accused. Private Walsh stated that accused and Miss Daniels said some
thing to·eaoh ~ther and that Miss Daniels lef't the table and went to the 
counter. Exactly what was said the witness did not know (R.11). Miss 
Daniels "seemed as though she was insulted or aggravated by some state
ment he had ma.de" (R.11). Private. Fernandez stated that the language 
spoken between ·accused a.nd Miss Daniels was "kind of rough", but also 
stated that he was seated at the far end of the table from them and 
could not. recal.l what was said by either (R.26). He stated that accused 
waa "annoying" Juanita, and that she "had to leave the table to go to the 
bar• (R.23), but upon cross-examination he admitted that he drew this 
oonolusion from the fact that Juanita left the table and went to the bar 
(R.26).· Sergeant Dawson stated that Miss Daniels, accused, and the three 
enlisted men were arguing at the table. The witness was unable to say 
what the argument was about. (R.30 ). It was "apparent" to him that "the 
lady- didn't like the lieutenant and he did not like her" (R.30,33). Mrs. 
Ha.rmo.n stated that there were no disputes among them while they were at 
the table, but that the members of the party were ".J.ust talking" and 
that Juanita. Daniels "kept calling the lieutenant Laccuseg a ·shavetail 

· and said she didn't like him". Witness "called her down for it and said 
she had to. respect his rank" (R.36). Mrs. Hannon also stated that.Miss 
Daniels had twice lsft the table and bought some more beer fo~ herself, 
going up to the counter to drink it. Witness told her she was drinking 
too much (R.36). Each of the three privates stated that Juanita Daniels 
called accused "shavetail", "shavetail Charlie", e.nd "Charlie• {R.14,17, 
18, 26). Private Walsh stated that she called accused "shaveta.il Charlie" 
"any number of times" (R.14). Privates Fernandet and Cizmadja stated 
that when ~ta got up from the table and walked to the counter, aooused 
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followed her. They were at the counter for a few minutes; then Juanita 
came back, looking angry. Accused also came back. The pal'ty sat there 
a few minutes more. then got up to leave (R.16,17,23,26.27). It appears 
that accused and Mrs. Harmon left first. followed by Juanita., Privates 
Walsh and Ci zmad ja., with h-ivate Fernandez and Sergea.n t Dawson bringing 
up the rear (R.27,36 ). Mrs. Harmon stated that Juanita was right behind 
her and accused as they went out of tba door, and.that Juanita again 
called accused "shavetail" (R.36). 

Mr. Hubert 1.wers, a civilian, ste.ted that he is the owner of a 
gasoline filling statio~ next door to the Wagon Iiheel, about "fO or 75 
feet distant from it. The cafe had been left under his general ca.re, 
and that when he heard a noise through the open window of his station 
he got up and stepped outside. He saw Juanita Daniels coming out of the 
Wagon ~iheel (R.40). '.J.'he first thing he heard was Juanita. saying, '''He's 
a God damn lying son of a bitch' 11 (R.40,44). Witness rushed over to . 
tell her "to get away and stay aYiay from the place" (R.40). Several 
other persons stepped up and told her to leave. Mrs. Harmon said, 111 Come 
on, let's go. get away. No need having no trouble out here'" (R.40). 
!,tyers stated that accused then said ·that, "There wasn't no damn woman 
• • • call him a son of a bitch and get by with it". Juanita followed 
s.ccused a.bout twenty feet, and then said that accused "was every damn 
thing that she said.he was or worse" (R.40,43,44). At this point ac-
cused slapped Juanita. Mrs. Harmon, Sergeant Dawson and Private Cizmadja 
did not see him do so (R.16,18,30,36,39), but Walsh, Fernandez, and Mr. 
?{y"ers each testified that he saw accused slap her (R.11,23,27,28,40,42) 
in the face with his open. hand. When accused slapped Jua.ni ta., Priva.te 
Walsh said, "'You can't hit my woman'"• rushed at accused, and they started 
fighting. Walsh stated that he saw the slapping just as he came around 
the corner of the building (R.23,27), and that he did not remember whether 
he or the accused struck the first blow (R.13). Mr. !eyers stated that not 
many blows were struck between them (R.41). Sergeant Dawson testified 
that the fight wa.s not a "severe one" (R.31). Walsh knocked aocused down 
with a blow that landed on a.ocused's fa.oe (R.20). Two of the enlisted me~ 
got accused on the ground; one was grappling with him, while the other 
was in a crouching position. A third enlisted man may have taken part, 
but Dawson was not certain of this. It was necessary to use force to 
separate the combatants. Dawson pulled the Illen off aooused and warned ths 
others to stay back (R.30,31,32). Walsh's version of the fight is that 
he and accused exchanged blows, were separated, and then started fighting 
again. He testified that accused said, "'I'll kill the dago son of a 
bitch'", and that they then fought a second ti.me, ea.oh landing blows 
upon the ~ther. Accused was knocked 'to the ground (R.12,13). Both used 
their fists (R.14). Fernandez said that he and Cizmadja.'broke up the 
fight by pulling accused e.nd Walsh apart (R.25) and that accused I s words 
were, .••1et me at him. I'll take tha~ son of a bitch'" (R.23). 
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Mr. ~ers stated that some soldier protested about two "double 
teaming.. 8.Dd jumping on one. However, he said he saw only one man 
strike accused (R.41.42). Sergeant Dawson stated that accused was 
scratched on the side of the face (R.31 ). Hitness told the rest of 
the party to leave, .which they did. Dawson went into the building, 
wet his handkerchief, cwne back to the front of the tavern, and 
washed aocused's face. He told some woman to call the military police 
(R.31). Mr. 1izyers also called the police (R.41). One of accused's 
bars was missing and his clothing was dusty (R.41). It also developed 
that his cap had been knocked off in the struggle and that Mrs. Harmon 
had picked it up and carried it off with her when she left with the ' others in her oar (R.11,13,37,41). Sergeant Dawson bought a bottle 
of beer for himself and one for accused which they drank. Soon the 
military police arrived and Dawson left about 15 minutes later (R.31). 

J. H. Leach, constable of Gladewater, Texas, testified that he 
was called. out to the "i'fagon Yfueel and saw accused outside (R.45 ). In 
his opinion accused was drunk. He had a skinned place - a red streak -
on the right side of his face. He did not stagger, but he did not 
talk normally. His cap and one bar were missing. Accused said, "' I 
still could whip anybody in the house'"• Accused may have cursed, but 
he was not causing any disorder when the witness saw him (R.46,47,48). 
Witness told accused he was under arrest and took him into town to 
the City'J!all. Technical·Sergeant Woods L. :Martin, Ifilitary Police 
Detachment, Camp Fannin, Texas, accompanied them (R.46). Sergeant 
Martin corroborated Mr. Leach's testimony, adding that when they 
reached accused he·seemed intoxicated e.nd his blouse was unbuttoned 
(R.49). P..e also stated that when they reached the City Hall accused 
would not tell him anything. nor give his name or organization, al
though Martin was w~aring his Military Police badge. Accused began to 
cry. Witness asked accused if he would stay home if they took him 
home and accused said that he would. Accused then gave his name and 
they took him home (R.46.50,51.52). 

· There is considerable variation in the ·testimony of the other wit
nesses as to whether or not aooused was drunk. Private Vlalsh. testified 
that in his opinion accused was drunk. Walsh admitted that he was drunk 
himself (R.12,13). He also said that Juanita Daniels was drunk (R.14). 
Private Cizmadja testified that accused had had "quite a lot" to drink, 
but that he "couldn't say whether accused was drunk" (R.17). In the 
opinion of Cizmadja, Juanita Daniels was not drinking very much and she 
was not drunk (R.17). Private Fernandez testified that in his opinion 

911accused was drunk (R.24). He stated that he he.d had "about 8 or drinks 
of beer but that he was "not so drunk" (R.28 ). Jaanita Daniels was drunk 
too, ''but not so drunk" (R.24). Sergeant Dawson stated that accused was 
drunk, that Juanita was drunk, and that the three soldiers were "drinkinr;" 
(R.33,34). · Mr. 1eyers stated that accused was "awful tight. if he wasn't 
drunk" and that Juanita was "drunker" than accused (R.43,44). Mrs. Harmon 
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testified that accused was not drunk, that the soldiers were "really. 
tight"; particularly Private Fernandez, and that "Juanita D~els was 
tighter than anyone" (R.37 ). · 

Several -witnesses ·testified that the Y{agon Wheel was a. "public 
place" (R.16,19,24,29,38,41,50,~l). The fight took place a short distance 
from the fNnt door, around the corner of the building (R.12,16,18~20,38). 
There were lights 15 or 20 feet out "in front of the place where the scuffle 
occurred and this was perhaps sixty feet from the road (R.42 ). Mrs. Harmon 
saw no civilians outside while the fight was going on. Quite a. few came 
outside afterwards {R.38). Civilians were inside the Wagon Wheel while 
the party was in there drinking (R.24,38). ' 

For the defense. 

Accused, Mrs. J. G. Halstead, and c. D. Bell testified for the 
defense. Mrs. Halstead testified that she is a. sister-in-law of the 
witness, Mr. Ihibert Avers, that-her husband is a lieutena.nt-oolonel 
in the~. a.nd that she is familiar with the standard of conduct ex
pected of officers (R.65,66.). She sa.w e.ocU8ed in the Wagon "Wheel on 
the night in question and she was present when the trouble started, 
having come in about an hour before (R.66,67). At no time di4 she see 
accused sitting with the enlisted men but she did see him sitting at & 

tal)le. talkin~ to her own niece, whom she did not name. She saw .nothing 
unbecoming e.n officer and a. gentleman in accused's oonduot while· he was 
in her presence (R.66,67). Later accused sat at the bar and talked to 
1Trs. Halstead. It appeared to her that accused was trying to avoid 
the group at the table. She thinks that he had left their booth and 
had come up to the bar (R.66,67). Accused was not drinking at the bar 
(R.67). Mrs. Halstead further testified that Juanita Daniels came up 
and st~rted trouble. She stated Juanita was intoxioated at the time 
that she hit at accused and oalled him "a name". Witness told her to 
get out. Ilrs. Halstead said that Juanita 11was trying to entioe the 
lieutenant to go outside and-·she would show him what she could ,do 11 •. 

She called accused names. She took hold of his collar and said, "Come 
out here and ~ will show you what I can do. I'll show you that you're 
not any better than I am" (R.66,67). Accused did not argue with Miss 
Daniels in the cafe (R.66). Krs. Halstead stated that accused was not 
disorderly, but that she did not talk to him enough to be able to say 
whether he was drunk (R.67). · 

' c. D. Bell, Assist.ant Chief of Police of Gladewater, Texas, testi-
fied that he_ is custodian of and responsible for the jail record of the 
City of Gladewater_(R.6"2,63). The jail reoord showed that on January · 
12, Maroh 24, and Hay '16, 1943, Juanita Daniels was arrested and jailed 
for intoxication. On each ocoasion she forfeited bail by failing to 
appear for trial. On the second occasion she remained in jail a.11 night 
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and on the third occa.aiou for two day-a. .The witness testified tha.t 
Miu Daniels had a be.d reputation in the oonununi ty of Gladewater for 
becoming intoxioa.ted and fighting when in that condition (R.63,64). 

Accused testified in hia own behalf. He stated that on the after
noon of 11 October 1943 he waa "introduced to• Mrs. Ha.noon a.bout 3 o'olock 
at the American ca..r, in the City of Gladewater where they had supper'to
gether (R. 65,56, 62 ) • After supper, Mrs. Harmon invited him to aooomp~ . 
her in her oar and together they Tisited various places (R.65,62). At 
the last place, before·arriTing at the Wagon Wheel, Juanita Daniel• asked 
:Virs. Harmon if she an4 the three 1oldiers might ride with them (R.55). 
They got in a.nd rode in the back ses.t. This wu a.t about 7&30 or 8 in 
the'evening (R.56). Somewhere along the route to the Wa.gon Wheel lira. 
Harmon had picked up Sergeant Dawson and Private Templin {R.SO}. They 
were invited by Mrs. Harmon, not by a.ooused (R.61). Accused did not drink. 
at all the places which they visited prior to their a.rriva.1 a.t the Wa.gon, 
Wheel (R.61). He drank not more than five pint-siged bottles of beer a.lld. 
no other intoxioating,liquor (R.59). He ·did not drink wr~-eDl.i1ted men 
a.t the other places (R.61). While in the oar he sa.t in the front seat 
with Mrs. Harmon (R.55). 

After arriving at the Wagon Wheel some tables were pulled together 
a.nd the members of the party sat down. Accused stated that he realized 
his position as an offi.oer and did not want to sit with the enlisted 
men, but that he did so at Mrs. Harmon's request (R.55). He drank 
•possibly one glass" of beer at the table (R.61). He stated that'Jua.nita 
DEµliels began calling him nshavetail Cha.rlie•, to 'whfoh he objected quietly•. 

· He told her that "it wasn't quite the thing to do". This made her more 
abusive and insolent (R.55). He left the ta.ble, went to the counter, am 
Miss Daniels followed him. She aga.in called him "shavetail Charlie• and 
then said, •You &re no better thil..n a.ny other son of a bitch" • .While they 
were at the bar she struck him, but he did not strike back (R.6T). Accused 
went over to Mrs. _Ha.rm.on a.nd told her that he would like to lea.ve the 
place. She agreed. His reason was that he sensed impending trouble with 
Miss Daniell (R.59.,60). On their wa.y out to the oar, Juanita Daniela 
came up behind a.ooused a.Di Mrs. Harmon and called aocused a •God damn 
lyillt, ocn vf a·biton•, and several ot~er "names of a vile na.ture". Hl!I 
"tried to ~hut her up", ,but she persisted, they 'kot into a scuffle" and 
he slapped her _in the.face (R.65,57,61). Accused oontinued1 "The next 

. thing I knew I was bea.t • • • by some of her friends••. Private Walsh 
struck him .a.nd one or the other prhates assisted Walsh.. Aocused sta.ted 
that he wu struck a number of times, and that he had no obanoe·to get 
a.way or to cea.se fighting. He wu knook:ed to the ground., his ea.r wu 
bleeding, e..nd he became very dased. He did not reoall getting up a.nd 
trying to ·:continue the fight after he and Walsh were separated (R.55,57-58, 
59)~ 

After the .fight the others left and aoouaed went back to the door 
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of the caf'e, where Sergeant Dawson cleaned the blood off his face with 
a handkerchief (R.56,56). Soon th~ police offioer (Mr. Leaoh) and 
Sergeant Martin of the Military Police came and got him. They took him 
to thEi, police station, asked him his name, rank, serial number, and 
organization, asked him if he would stay at home if they took him there, 
and eventually they did ta.ke· him (R.66). · 

Aooused contended that he did not invite the soldiers to join the 
party, to sit with him or to drink with him (R.58). He did. not "invite" 
the group to call him "shavetail Charlie" (R.60). He admitted that 
he slapped Miss Daniels and that he "fought with enlisted men outside 
the door of the Wagon Wheel Cafe 11 

• , 

4. In brief reoapitulation, the sequenoe of events is as follows& · 
Aocused, a seoond lieutenant in the Infantry, met a. Mrs. Harmon in a ca.fe 
in the town of Gladewater, Texas, on the afternoon of Sunday, October 17, 
1943. After dining together, she invited him to aocompany her in her 
car. They visited several other oafes, and en route Mrs. Harmon invite~ 
a. Sergea.nt Dawson and Private Templin to ride with them. Later in the 
evening one Juanita Daniels uked Mrs. Harmon if she and three soldiers, 
privates, Walsh, Fernandez and Dizmadja., might ride with them in Mrs. 
Harmon's automobile. Mrs. Harmon consented. Accused had nothing to do 
with inviting any c,f the enlisted men to a.coompany.him and Mrs. Harmon. 
The accused admitted that during the course of the afternoon and evening 
he drank at least five pint bottles of beer~ According to a majority 
of the witnesses who had an opportunity to observe him, including Sergeant 
Dawson,-the one most likely to be impartial, - a.coused was drunk. 

The party of seven or eight arrived at the Wagon Wheel about 9 o'clock 
in the evening and all sat down at two tables which were drawn together. 
Aocused was.reluctant to join them because of his position, but did so. 

· Some witensses .testified that aocused annoyed Miss Daniels, but in 
the light of the obvious· partiality of those witnesses, their inability 
to give any details of the oonversation or actions of accused and 1liss 
Daniels, the latter's reputation and police record, and the testimony of 
Mrs. Halstead, an unbiased witness who was not a member of the party, it 
is much more reasonable to believe that Miss Daniels was annoying, insulting, 
and abusive towards the accused. 

Accused left the party and sat at the bar, .or counter~ Miss Daniels 
followed him, continued her abuse, and struck accused. Accused went back 
to Mrs. Harmon and requested that they leave the premises. On their way out, 
they were followed by Miss Daniels and her three friends, Miss Daniels con
tinuing to i;evile accused • 

• 
Aooused, provoked by her continued oourse of misoonduot, slapped 

Miss Daniels in the faoe with his hand. He was immediately set upon by 
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Private Walsh and possibly another of Miss Daniels' friends. Walsh 
knocked accused down and grappled with him on the ground. They were 
separated by Sergeant Dawson, who told the rest of the party to leave. 
Dawson and accused waited until the civil and military police arrived. 
After a brief argument with the.constable, accused was arrested and 
taken to the Gladewater.;-city jail. Here he refused to give his name, 
rank'and serial number or organization, but finally did so, and upon 
his promise to stay at home, he was taken to his quarters. 

5. Accused admitted that he had had at least five pints of beer 
during the course of_ the afternoon and evening. This admission, together 
with the testimony of a majority of the witnesses that aooused was drunk, 

· justified the court in finding accused guilty of Specification 1 of the 
Charge except the words "and disorderly". The admissions of aocusedj 
with respect to the allegations of the remaining Specifications supported 
the evidence introduced by the prosecution in essential details and jus
tified the findings of guilty of these Specifications, as well as Speci
fication 1, all in violation of Article of War 96, as found by the court. 

6. Accused testified that he was given no opportunity to cross
examine witnesses for the prosecution during the preliminary investiga
tion (R.8,9,54,55). He sta~ed that he did not know who the investigating 
officer was until after he was confronted with the sworn statements of 
the vlitnesses for the prosecution. This officer did not ask him if he 
wanted to cross-examine any of them at _that time, but only if accused had 
any witnesses he wanted called. Accused also testified that the investi
gating officer and a Colonel Regnier attempted to persuade him to resign 
from the service (R.54), and that a Lieutenant Benson brought him a typed 
copy of a letter of resignation for accused's signature (R.55). 

Defense counsel twice moved for dismissal on the ground that this 
opportunity was denied, and that such deni~l was contrary to the provi
sions of Article of ¥far 70. Both-motions were denied by the court. 

In this the court ruled correctly. Although the action of the in
·vestigating officer was undeniably arbitrary and capricious, defense 
did not show th.at its case before'the court was prejudiced by such re
fusal. The defense does not appear to have been taken by surprise at the 
trial, nor to·have been unable to meet any evidence adduced by the 
prosecution merely because aocuaed was not present and could not cross
examine witnesses at the investigation. (CM 185756, Paddock; 229477, Floyd; 
238138, Brewster.) The court's ruling involved no error. . 

7.J..t the end of the trial, a~er the court had properly reached the 
unannounced findings of guilty, the trial judge advooate introduoed a 
certiflcate of punishment under Article of War 104. It bore a date 
approximately three months prior to the commission of the offenses tor 
which accused was tried, and was for drunkenness in uniform in a public 
place. 

- 9 -
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The reception by the court of evidence of punisbl!lent under Article 
of War 104 was improper and erroneous. But the court having properly 
reached its findings prior to the reception of the incompetent evidence, 
the rights of the accused insofar as the findings are concerned were 
not prejudiced•. Where the evidence in question did not prejudice the 
rights of the accused, and where the sentence imposed was within the 
legal limits, the error is harmless and not prejudicial (CM 232160, 
McCloudy and CM 243015, Fisher). 

8. War Department records show tha.t accused is 35-9/12 years old 
and is married. He enlisted in the Regular Army on 5 December 1927, and 
served in almost consecutive subsequent enlistments until 7 January 1943, 
when he was discharged to accept an appointment as second lieutenant, Arm:y 
of the United States. He served four years in the Canal Zone, and four 
years as a Reserve Officer Training Corps instructor at the University 
of Minnesota. His rank at the time of his discharge to accept a com
mission was staff sergeant. Accused's application to attend Officer Ca.n
did&te School mentions two attached letters of commendation, ·but they 
are not.found in his W.D., A.G.o. file. 

9. The court was legally constituted. No errors injuriously af
fecting the substantial rights of accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally suf
ficient to support the findings of guilty and the sentence and to warrant 
confirmation of the sentence. Dismissal is authorized upon conviction 
of a violation of Article of War 96.

:tr://,~Judge Advocate, 

· <t. ~ rr-. , Judge Advocate. 
~,.. 

~ 

~-~ 
c:=e) 

, Judge Advocate. 

, Judge Advocate. 
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1st Ind. 

Wa.r Department, J.A. G. O., - To the Secretary of Yla.r.12 FEB 1944 
. 1. Ibrewith transmitted for'the action of the President are the 
roccrd of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Carl Cihos (0-1308208), Infantry. 

2. ·I.concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation thereof. ·The Board of Review is of the 

, further opinion that the court erred in admitting evidence of previous 
punishment under Article of Viar 104 after it had properly reached its 

_ findings but before it imposed sentence, whioh error does not, however, 
affect the legality of the findings or the sentence. In view of the 
provocation to which aocused was subjected and in view of his 14 years 
of honorable service as an enlisted':ma.n, I recommend that the sentence 
be confirmed but commuted to a reprimand and forfeiture of ~25 of his 
pay per month for four months and that the sentence as thus modified be 
carried into execution. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a fonn of Exeoutive action 
designed to carry into effect the reooI!lllendation hereinabove ma.de, should 
such action meet with approval. 

• 

Ltrron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Reoord of trial.· 
Inol.2-Draft of ltr. for 

sig. Seo. of War. 
Incl.3-Form of Ex. action. 

(Sentence confirmed but commuted to reprimand and forfeiture of 
$25 pay per month for four months. G.C.M.O. 141, Z7 Mar 1944) 
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Y~R DEPARTMENT 
A:rrrry Service Forces 

{13)In the Office of The Judge Advoca ta General 
WaS.hington, D.c. 

SPJGN 
CM 2.44792 Y DEC 1943 

UNITED STATES ) NIW ORLEANS FORT OF EMBARKATION 
) 

v. ) Trial by G.C.M., ~onvened at 
) New.Orleans Staging Area, New 

Second Lieutenant J.Al.IBS R • ) Orleans., Louisiana., 18 November 
• I:lF.A.Il. (O-ll72064h casual ) ;l..943• Dismissal;, 
Officers Detachment., First ) 
Provisional Battalion•. ) 

OPINION of the BOARD OF REVIEW' 
LIPSCOMB., GOWEN and SLEEPER., Judge Advogates. 

1. The Board of ·Review has examined the record of trial in the 
case of the officer above named ~d submits this., its opinion, to The 
Judge Advocate General. · 

2.. The accused was tried upon the foUowing Charge· and Specifi- ·· 
cations: 

· CHARGE: Violation of the 95th Article of war. 

·specification l: In that Second Lieutenant James R. Head., casual 
Officers Detachment, First Provisional Battalion., Jackson 
Barracks Area, New Orleans, Louisiana., representing himself to 
be Second Lieutenant William n. Burns., did, at 'New Orleans, 
Louisiana, on or about 16 October 1943, with intent to defraud,· -
wrongfully and unlaw.t:ull.J"' make and utter to .the Roosevelt Hotel, 
a certain check., in words and .figures as follows, to witz 

Lawton, Okla.,. Oct. 16., 1943., No. 28 

THE CITY NATIONAL BANK . 
United States Depositary 

;pay to the order of z C'ASH $25.00 · 
Twenty Five and no/lOO · -Dollars 

Stamped: 11NO Pro" /s/ W1Jliam n. ~ 
0-1172576 

and by means thereof, did fraudulently obtain' fran the Roo·se
velt Hotel, the sum of f25.00 1 he the said Second Lieutenant 

http:I:lF.A.Il


(14). James R. Head, pretending himself to be Second Lieutenant 
William D. Burns, then well knowing that he did not have. and 
not intending that he nor.tl'le said Second Lieutenant William 
n. Burns, should have any account with 'l'he City National· 
Ban~, Lawton, Oklahoma, for the payment of said check. 

Specification 2: , same form as Specification 1, but alleging check· 
drawn on same bank dated 18 Octobe.r,1943, payable to the order 
of cash., ·made and uttered to The New Hotel 1.ronteleone at New 
Orleans, Louisiana,.and fraudulently obtaining thereby $25.00. 

Specification 3: same form as Specification l, but alleging check 
drawn on same b.ank dated 19 October 1943, payable to the order. 

· of cash, made and uttered to The New Hotel Honteleone at New 
Orleans~ Louisiana, and fraudulently obtaining thereby ~t25.00. 

Specification 4: Same form as Specification 1, but alleging check 
dra,m on sam~ bank dated .30 October 1943, payable·to the order 
of cash., made and uttered to The New Hotel Monteleone at New 
Orleans, Louisiana, and fraudulently obtaining thereby ~5.00• 

. . 
Specification 5: same form as Specification 1., but alleging check 

drawn on same bank dated .31 October 1943, payable to the order 
of cash, made and uttered to T,he New Hotel Monteleone at New 
Orleans, Louisiana, and fraudu~ently obtaining thereby; ~,25.00. 

Specification 6": same form as Specif'ication 1, but alleging check 
drawn on same bank dated 7 November 1943, payable to the order 
of cash, made and uttered to The New Hotel i,ionteleone at New 
Orleans, Louisiana, and fraudulently obtaining thereby $25.00. 

Specification 7: same form as Specification 1, but alleging check 
drawn on same bank dated 29 Octooer 194.3, payable to the order 
of cash, made and uttered to The saint Charles Hotel at New 
Orleans, Louisiana, and fraudulently obtaining thereby ~"25.00. 

Specification 8: same form as Specification 1, but alleging check 
drawn on same bank dated .31 October 194.3, payable to the order 
o:f cash, made and uttered to The Saint Charles. Hotel at New 
Orleans, .Louisiana, and fraudulently obtaining 'thereby t..25.00. 

He pleaded guilty to and -was found guilty of the Charee and all Specifi
cations. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of war 48. 

, J. The eyidence for the prosecution, supplementing the accused's 
plea of guilty, shows that prior to 16 October 1943 the accused had ·pro
cured an identification card bearing the name of Lieutenant William D. Burns 
which the accused altered in certain respects including the a ttacl.Tnent 

'/ 
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thereto of his own picture. With the aid of this altered identification 
card between 16 October 1943 and 7 November 1943 u.nder the name of William 
D. Burns he made and uttered eight checks in the amount of (;.25 each upon 
The City National Bank, Lawton, Oklahoma, which he cashed at three dif
ferent hotels in the.city of New Orleans. The accused, after full ex
planation of his right to speak or remain silent, admitted the foregoing 
facts to the investigating officer to whom the altered identification card 
was surrendered. The card and the eight dishonored checks, showine refusal 
of payment because of "no account", were admitted into evidence and by 
stipulation it was shown that the accused had no account at the named 
bank either in his own name or that of William n. Burns upon the dates 
of the aforementioned checks (R. 8-11, Exs. I - X). 

4. The evidence for the defense was elicited from the testimony of 
the accused, who, after explanation of his rights as a witness, testified 
that he was 23 years of' age, married and the fa-ther of a 16 month old 
girl and the expectant father of another child, that he had enlisted on 
21 November 1938 serving as an enlisted man until being camnissioned a 
seconq lieutenant after completing Officers Training School, that he had 
jntended to make the Army a career, that he was the sole support of his 
family to .whom he had allotted $125 of his monthly pay and that he had 
on 17 Novemb.er 1943 redeemed the eight checks for cash r~ceiving receipts 
for such payments which were admitted into evidence. He stated that he 
had no particular need for the money he had thus acquired but offered 
no reason for his conduct (R. 12-16; Exs. A-C). · 

5. Specifications l through a,' inclusive·., allege that the. accused 
under the name of 1filliam n. Burns, who he pretended.to be, at specified 
times and places with intent to defraud, wrongfully and unlawfully made 
and uttered eight described checks in the amount of $25 each which he 
fraudulently cashed with named parties when he well knew that neither 
he nor the ·said William D. Burns had or intending that either of them 
should have an account in the named bank for the payment of the checks. 
Such alleged conduct is manifestly unbecoming an officer and a gentleman 
and is so condemned by controlling applicable authority (1!.C.J.!., 1928, 
par. 151). 

The adrnissions made by the accused to· the investiga°ting officer., the 
checks themselves, the altered identification card and the stipulated 
evidence that no account existed in the bank upon llhich the checks were 
drawn, either in his own or the used name., impel the conclusion that his 
proven actions resulted .from fraudulent intent and abundantly supplement 
the accused's pleas of guilty. ··Restitution does not obliterate the com
mission df the offenses. Consequently., the findings of guilty of the 
Charge and all of its Specifications are warranted beyond a reasonable 
doubt by the evidence and the accused's guilty pleas. 

6. The accused io about 23 years of age~ The war Department 
records show that he has had enlisted service from 22 November 1938 until 
22 October 1942 when he was corrunissioned·a second lieutenant upon com
pletion of Officers Training School and that he has been on active duty 
as an officer since the latter date. 
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7. The -court was legally constituted. No errors injurinusly 

affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is of the 
opinion that the record of trial is legally sufficient to support tne 
findings of guilty of the Charge and its Specifications and the sen
tence., and to warrant confirmation thereof. Dismissal is mandatory 
upon conviction of a violation of Article of war 95. 

Judge Advocate. 
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SPJGN 
CM 244792 

1st Ind. 

War Department, J.A.o.o., ii DEO 1943 - To the Secretary of' War. 

l~ Herewith transml.tted £or the action of the President are the 
record ot trial and the opinion of the Board of Review in the case of 
Second Lieutenant James R. Head (0-ll?.2064), Casual Officers Detachment, 
First Provisional Battalion. 

2. I ooncur in the opinion of' the Board of' Review that the re
cord of trial is legally suf'.f'icient to support the .findings and sentence 
and to ·warrant confirmation thereof. I recomnend that the sentEmce of 
dismissal be confirmed am ordered executed. 

3. Inclosed are a draft of a letter £or your signature, trans
mitting the record to the President for his action., and a form of 
Executive action designed to carry into effect ·the foregoing recom
mendation., should -such action meet with approval. 

.. 

9• ...... 

l(,yron c. Cramer., 
Major General., 

The Judge .Advocate General. 

3,Incla. 
Incl l - Record of trial. 
Incl 2 - D:rt.. of ltr.- for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action• 

. 
(Sentence confirmed. G.C.M.O. 64, 9 Feb 1944) 
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WAR DEPART'.lEllT 
Army Service Forces 

In the Office of The Judg9 Advocate General (19)
Washington, D.C. 

SPJGK 
CM 244795 

I JAN 1944 

UNITEij STATES ) NB'H YORK PORT OF EMBARKATI01f 
) 

v. ) Trial by G.C.M., convened at 
) Hew York Port of Embarkation, 

Second Lieutenant C~ ) Brooklyn, New York, 20 November 
J. MILBROOK (0-1944753), ) 1943. Dismissal, total for
Transportation Corps. ) feitures, and confinement for 

) one (1) year. 

OPINION of the BOARD OF REVIEW 
T.APPY, LYON, RILL and ANDRE/iS, Judge A.dvooates. 

1. The record ot trial in the case of the officer named above ha.a 
been examined by the Board of Review and the Board submits this, its 
opinion, to The,Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions & 

CHARGE& Violation of the 96th Article of lfa.r. 

Speoitica.tion la In that 2nd Lieutenant Charles J. Mllbrook, 
Transportation Corps, Officers' Transport Detachment, New 
York Port of Embarkation, did, while acting in the ca.pa.city 
of Transport Sa.lea Commissary Officer of the s. S. "Mexico", 
on or a.bout 23 April 1943, at New York City, New York, 
wrongfully and unlaw:fully oonvert to his own use and 
benefit, the proceeds of a. check, property of the United 
States, the said check having been issued by the ·Coca-Cola 
Bottling Company of New York, Inc., to "Lt. Charles J. 
Millbrook, Sales Officer, U.S.A.T. Mexico", in the sum of 
$113.28, and representing a refund on 5,664 empty Coca-Cola 
bottles. 

Specification 2t In that 2nd Lieutenant Charles J. Milbrook, 
Transportation Corps~ Offioera' Transport Detachment, Wew 
York Port or &!.barkation, did, wl;lile a.oting in the oapaoity 
of Transport Sales Commissa.ry Officer aboard the s. S. 
"~xioon, from about 30 Aprii 1943 to a.bout 20 August 1943, 
wrongfully and unlawfully sell and cause to be sold through 
the sales eommissary of the said transport S. s. "Mexico", 
to authorized purchasers, goods, wares, and merchandise at 
prices in exoess or prices authorized by paragraph 21, 
AR 35-6660 and paragraph 3, AR 30-2290 • 

.... 
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Specification 3a In that 2nd Lieutenant Charles J. Milbrook. 
Transportation Corps. Officers' Transport Detachment, New 

. York Port of Embarkation. did. while acting in the capacity 
of Transport Sales Commissary Ol'ficer aboard the s. s. 
"Mexico", from about 30 April 1943 to about 20 August 1943. 
wrongfully and unlawfully convert to his own use and benefit 
the sum of about ~1500.00, lawful money of the United States. 
derived from sales of goods. wares. and merchandise through 

.the sales commissary of the said S.S. "Mexico" at prices in 
excess of prices authorized by paragraph 21. AR 35-6660 and 
paragraph 3. AR 30-2290. 

He pleaded not guilty to the Charge and all Specifications. He was found 
guilty of Specifications 1 and 2, and guilty of Specification 3 except the 
figure '~1500.0011 

• substituting therefor the figure ~400.00 11 
, of the excepted 

.figure, not guilty. of the substituted figure, guilty. of the Charge, guilty. 
No evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service, to forfeit all pay and allowances due or to be
come due. and to be confined at hard labor for one year. The reviewing 
authority approved the sentence and forwarded the record ·or trial for 
action under Article of War 48. 

3. The evidence for the prosecution.is substantially as follows a 

Captain Charles G. Haney. Transportation Corps. Water Division. New 
York .Port of Embarkation, Brooklyn, New York. testified that he was in 
charge of the sales commissaries on board all ships of the New York· Port 
of Embarkation. and that accused wa~ assigned to duty aboard the S.S. 
Mexico. as transport sales commissary officer, from 24 February 1943 to 
4 September 1943. Prior to his assignment. accused~ along with several 
other officers, was given a course of instruction with respeot to his 
duties as sales commissary officer and was told the prices that were to 
be oha.rged for goods, wares and merchandise sold through the sales com
missary on board e:ay ship to whioh he might subsequently be assigned. 
This course of instruction lasted about a week or ten days.· Aoouaed was 
also given a price list, issued by the superintendent of the Army Transport 
Service. New York Port of Embarkation, showing the prices to be charged 
for merchandise on board all transports operating from such port, and a 
copy of Office Order No. 93. dated 23 November 1942. containing further 
instructions relative to his duties. A copy of Office Order No. 93 
(Ex. 4) as well as a copy of the price list (Ex. 2) was .found among ac
cused's ef.fects·aboard the s.s. Mexico when he was relieved as its com
missary officer (R.15.40-41.44; Exs. 2 e..nd 4). Also.inoluded among. 
accused's effects was a copy of AR 35-6660. entitled "Sales of Property", 
paragraph 21 of which among other things provides for the establishment 
of prioe lists of goods to be sold by sales offioers and the method to. 
be used in computing prices (R.42-43; Ex. 3)•. 
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During the time aoouaed was assigned to the S.S. :Mexioo a.a its sales 
co?rlmi.ssary officer, the ship made three voyages. The first voyage waa 
made between 6 March and 6 April, the seoond between 30 April and 28 AB.y, 
am the third between' lLJune and 22 August, all in 1943. Prior to the 
first voyage a quantity of bottled coca-oola was placed aboard the ship, 
and waa sold to the troops and oooupants of the transport. Accused wa.s 
not aboard the s.s. Mexico on its return from the first voyage as he had 
gone a.shore at the port of its outbound destination and was prevented by 
bad weather from boarding the transport before it sailed. In his absence 
on the return trip the sales oonmissary was operated for aooused by 
Technical Sergeant William J. Doherty, also described as sergeant major 
aboard the s.s. Mexico. Sergeant Doherty had served in this oapaoity 
a.bee.rd the S.S. Mexico for fifteen months and was s.ooused's assistant on 
the outbound journey of the voyage. Before Sergeant Doherty undertook to 
oper-a.te the sales commissary he took inventory with the tra.nsport chaplain 
and turned over to the chaplain the money, the inventory, and the keys to 
the sales commissary. Accused reached the United States prior to the 
ship's arrival and went aboard when it docked. He checked the s a.lea 
commissary and told Sergeant Doherty there was a shortage and said some
tb.1ng about missing $120.00. Aocuaed took another inventory and said he 
was short a little more. He a.lso said that the sum of flOO which he had 
left in the top drawer of his desk was missing. · 

Aooused instruoted Sergeant Doherty to ·get rid of the empty Coca-Cola · 
bottle• to help cover the shortage in the··sales commissary. The empty 
bottles were removed from the ship and placed on the dock at pier 36 the 
day after the s. s. Mexico docked. Sergeant Doherty telephoned the Cooa
Cola Bottling Company about tour times about the 6th, 7th a.lld 8th of April 
and asked to have someone call for the empty bottles. Coca-Cola was de
livered to the s.s. Mexico on, 23 April and on the same date a check wu 
drawn by the Cooa.-Cola Bottling Company, of New York in the sum o.f $113.28 
representing refund payment tor 5,664 empty C9oa-Cola bottles, which bad 
been picked up on the s.s. Mexico on 22 April.· The check wu made payable 
to the order of accused, as "Sales Officer, u.s.A.T. Mexico• (R.24,29,30-32; 
Ex. 1). On 26 April accused presented the check identified as prosecution's 
Exhibit I to the cashier of the Hotel Pica.dilly, New York, in payment of 
his hotel bill. He indorsed the check in the presence of the ca.shier and 
after deducting the amount owed by aocused to the hotel, he was gi-ven the 
difterenoe in cash, amounting to $82.65 (R.33-38). 

On the third day of the outbound journey of the seoo:od voyage accused 
had another conversation with Sergeant Doherty in which a.ccused said he 
was about $400 short from the previous trip and that he was going to make 
up the shortage by increasing the prices on all articles in the sales 
commissary (R.145-147). 

For this second voyage, which began on 30 April, accused had two 
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assistants (T/4 L. J. Caue and P.fo. B. J. :MoCarw) to sell goods at the 
commissary store. Aooused issued to each of them a one-page, typewritten 
price list of various articles on sale in the 6ommissary store. and in
structed ea.oh of them to sell the articles at the prices indicated thereon. 
The price list was posted on the door leading into the commissary and 
these prioes prevailed for the duration of that voyage, viz., 30 April . 
to 28 May 1943, and fer tbe outbound journey of the third voyage beginning 
11 June 1943~ The prices charged during this period were as follows a (the 
lawful prioe according to prosecution's Exhibit No. 2 appears in pa.renthesis)s 
popular brands of cigarettes, Camels, Luok:y Strikes, Chesterfields, Old 
Golds, Pall Ua.11, 50,( per carton (45,()J candy bars, Baby Ruth. and Hershey 
almond bars, 4,( a bar (3¢); Butterfingers., 4¢·a bar (3.¢'); -Life Savers, 4¢ 
a roll (2.¢'); Neooo Rolls 4/ a roll (3,()J Peter Paul Mounds, 4.¢' a bar (3.¢'); 
Sour ~lls, 15/ a package (11¢); Tootsie Rolls, .4¢ a roll (3,()J Simplex 
razor blades, 6.¢' and4,( a package (3.¢')J Prophylactic tooth. brushes. 10¢ (8,()J 
Philadelphia brand cigars, 5.¢' (4,()J Dutoh IM.star cigars, 9,( (7¢); playing 
cards, 25¢ (16/)J pocket comb, 4/ (2/)J chewing gum,.4¢ a package (3/)J 
salt water soap, 6/ a bar (4.¢')J and peanuts, 15.¢' a oan (10.¢). {R.61-76J · _ 
85-98 ). On the inbound or return trip of the third voyage a different 
price list was given to the·two assistants by aooused and the prices of 
merchandise listed thereon were. lower than on the previous list. Du.ring the 
second voyage same of the ship's personnel complained to the commissary 
clerks of being/overcharged for the merchandise purchased, and they con
veyed this information to accused. Aocused stated that personnel of the 
ship had been told at the beginning of the trip that prices were being 
raisqd to make up a shortage on the previous trip, and instructeJ:l the olerka 
to refer al 1 such . complaints to his office and he would speak to them (R. 70-72 J 
94-95). On 10 June 1943, and during the outbound trip of the third voyage, 
the commander of the S.S. Mexico had a conversation with accused and advised 
him that he could not oharge any prices except those pri oes listed in the 
official Quartermaster Price List, which had been given him by the-Port 
authority. Ir, told accused to be very careful in the .future· and not to 
deviate at all frbm that price. 'list. Accused seemed to agree at the time 
that he could not charge any prices other than those listed in the official 
Quartermaster Price List (R.100-101). Despite the warning thus given.aooused, 
further complaints were received and the transport coJlllll8.llder checked the 
sales commissary and found that acous ed was making an overcharge on solllll9 
small items (R.106-107). Accused told the transport ooilllll.lU'.lder that he was 
short several hundred dollars during the first voyage, and was overcharging 
to make up this shortage. Again the transport commander admonished him 
that suoh overchar~es were contrary to custom and regulatioos of the 
servioe (R.107-108). · · 

< ' 

The ao~ounts rendered to the finance officer by accused, covering 
the operations of the sales cODJnissary aboard the S.S. Mexico during the 
period of time when he was sales commissary officer were 'introduced in 
evidence (R.114-120, 129; Exs. 5,6, 7). An accountant testified that he 
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had examined a.ocused's accounts (Exs. 5,6,7) and determined the quantity 
of each item of merchandise sold by accused through the sales commissary 
on board the s.s. Mexico during the periods from 50 April to 28 May (2nd 
voyage) and from 11 June to 22 August 1943 (3rd voyage). 

By applying to certain items the prices at which they were allegedly 
sold, the accountant could determine the total amount of money which should 
have been received from the sale of those items. By again applying to 
those items the prices at which they were authorized to be sold, according 
to the official price list, he could determine the amount which accused 
should have received from the sale of those items. The difference be
tween the two amounts represented an increment which was not reflected in 
accused's accounts. For the voyage of 30 April to 28 May 1943, the total 
as a result of overcharges was in excess of $1152.45 and for the voyage 
c-f 11 June to 22 August 1943 the total as a result of overcharges was in 
excess of $1147.62. This last figur~ is further based upon the assumption 
that ,overcharges were ma.de for the entire voyage (R.130-139). 

:E.'vidence for the defense is substantially as follows a 

Major Kemble WidJ!}er, Transportation Corps, Water Division, New York 
Port of Embarkation, testified that accused had been assigned to his or
ganize.ti-on for eight and one-half weeks and was working in tbs warehouse 
under Captain J. J. Longobardi. His duties in the warehouse had been 
performed very satisfactorily (R.152-153). · 

It was stipulated that if Captain_J. J. Longobardi were present a.nd 
sworn as 8. witness, he would testify that he was accused's immediate 
superior, and that accused performed his duties in the warehouse in a 
very satisfactory manner. 

Accused was sworn as a witness at his own request. He testified, in 
substance, that he wa.s a. member of the National Guard and became a member 
of the Army of the United States in December 1940 as a private. He. a.t;. 
tended Officers' Candidate School and received a commission as second 
lieutenant in N:,vember 1942. at which time he was usigned to the Officers' 
Tr11.I1Sport Detachment, New York Port of Embarkation. Prior to his entrance 
in the Army, he was employed by the Mental Izy-giene Department of the State 
of New York ar.d had not --had any experience in selling merchandise. He 
was assigned a.a Transport Sales Officer on the S.S. Mexico in the middle 
_of February, 1943 (R.154-156). On the first trip aboard the :Mexioo he 
took inventory of the commissary _stores which had been supplied at the 
time he joined the ship. He had no regular assistants, but procured 

·"help out of the troppa" being carried as passengers (R.156). During 
two or three days of the first trip, accused becams·ill and the oommiasary 
was handled for him by a Sergeant. Doherty (R.157). After arriving at 
port, following the outbound voyage, it was necessary for him to go ashore 
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I 

in order to have a shipping tioket signed by the Port Quartermaster to 
whom acoused had sold goods (R.158). He left the ship hurriedly. leaving 
the ca.sh register. the keys and som, cash, a.mounting to about $170 or 
$180. He had placed the cash in a drawer of his· desk before leaving the 
ship (R.159 ). After reaching shore. a storm a.rose rendering it illlposdble 
tor accused to return to the ship a.nd it ul.tilmtely became necessary for 
him to fly back to the United Sta.tea (R.159). He arrived in the United 
Sta.tea prior to the return of the Mexico and boarded her upon her arrival. 
Re found his desk empty and everything wa.s pa.eked. The Chaplain gaff 
aooused the key as well as the .money from. the sales taken in on the trip. 
Accused then took inventory and discovered. shortages in merchandise and 
the loss of the money he had left in his desk drawer. He did not request 
a Report of Survey (R.160). Accused informed his superior of the losses 
but did not tell him how much. He did, however. a.ak permission to turn 
in Coca-Cola bottles and take the money and turn it in on (his) shortage. 
which request was granted by his superior. Captain Haney. He\reoeiv~d 

- a checlc from the Coca-Cola Bottling Comp~• but in the meantime he had 
made good his shortages by using hia own money and mone;r he had borrowed. 
He. there.fore. used this oheck to pay (his) bills at the hotel'. In order 
to settle his a.ooounta, aoouaed was required to pay $533 out of hi• own 
money which he furnished. :from. accumulated pay checks and from money · 
borrowed from his mother (R.161). On 30 April 1943, he made a second trip 
on the Mexico 8.lld undertook to recover the i-420 he lost on the tirat trip. 
Be i'igured on raising the prices· enough to take care of theae losaea and · 
then to reduce thoae prices.· He raised the·prioea one oent here and there 
until he tigured he he.d enough to take cs.re of the $400 and som odd dollar,. 
He figured on raising them about t200 a trip. On that trip aooua ed had two 
regular·sa.lea clerks. At the conclusion of the seoo.nd voyage, he withdrew 
tzoo trom. the funds der1Ted through sales at the oommiasary, and when he 
settled his e.coounts, he was over a few dollars, around $2.53. He there
upon applied the $200 to the ame>unt of his previous shortage (R.162-163). 
Accused ma.de a third voyage and a.a a result of increased sales -.cl• on the 
outbound. journey he withdrew $200 from the commissary funds. ill the items 
u enumerated during the trial were aold at ino.reased prices 011 the outbound 
voyage on the third trip (R.164). Upon the oompletion of.hie aeoond and 
third voyages. in order to cover the expenditure of $420 made by him prev
iously he withdrew a total of $400 (R.165). However, upon the completion 
of this third voyage, his commissary- a.ooounta were short $16.'TO (R.165). 
Si:noe his_ return t.rom the third voyage. accused ha.a been relieved as com
missary officer and ia now assigned to the Water Division, Supply Branch. · 
When asked whether he would be willing to refund to the Go-.ernment $400 
wh_ich he obtained. from commissary sales_ funds, a.ccuaed replied,. "I believe 
I would• (R.166-167). , · . 

. On orosa-examina.tion. a.ocus ed testi.fied that he maintained no 
reoorda to reflect his shortages or- to record amounts reoeived through over- · 
charges •. He had no set ple.n for the sale of good, to accomplhh hia purpose 
to r~pay h111lse?-f $200 from ea.oh trip but it just oame out that he got $200 
ea.oh tilne, except that on one voyage his accounts weN ~ over a.nd on another 
were $16.50 short. !:Tl! realized. that hU acts. constituted violations of 
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regulations and instructions (R.170-171). Accused himaelt requested that 
the oheok (Pros. Ex. No. l) be drawn payable to him a.a "Sales Officer of 
the S.S. Mexico" (R.172). Captain Haney had given him permission to use 
the check to apply to the shortage. He adlllitted specifically selling goods. 
in excess of prices authorized by regulations (R.173), and that between 
30 April and 20 August 1943, he derived $400 from sales of goods at 
excessive prices. The ~400 thus obtained was not turned over to the Govern
ment (R.173-174). 

Captain Charles G. Haney, Transportation Corps, New York Port of Em-· 
barkation, to whom accused referred in his testimony- as the person au
thorizing the disposition of Coca-Cola bottles and the application of the 
proceeds thereof to his shortages, testified that he did not give .such 
authority (R.176). Accused did not report to Captain Haney that he had 
a shortage but reported that he thought he might have a shortage (R.177). 
Captain Haney ad.mitted stating to the, investigating officer on 1 }bvember 
1943 that he might or might not ban tbld a.ccused that it would be all 
right to use such a check in reducing e:ny shortages in his accounts. On 
the trial, Captain Ha.ney ·said that,realizing that such action would be a 
violation of Arnw- Regulations, he would not tell a sales officer that he 
might apply the proceeds of the check in the manner suggested (R.178). 

. . ' 

4. It is deemed unnecessary to restate the evidence. · Suffice it to 
say that the evidence shows. th.at on 23 April 1943, accused was an officer 
of the Army of the United States and as such was assigned to duty as 
Transport Sales Connnissary Officer aboa~d the S.S. Mexico. On or about the 

· same date, accused received and within a ff1rr days cashed a. check dated 23 
April 1943 in the sum of $113.28, made payable to him a.a "Sales Officer, 
U.S.A.T. Mexico", the check representing a. refund on 5,664 empty Coca-Cola. 
bottles which had been removed from the Mexico on 22 April 1943. The empty 
bottles had been left behind on the ~ hip by purchasers who had bought the 
bottles and their contents a.t the ship's commissa.ey. The proceeds of the 
oheck constituted property of the United Sta.tea as alleged, and accused's 
aot in converting the money to his own use was wrongful a.nd unlawful. . The 
finding of guilty of Specification 1 of the Charge is fully sustained. . . 

The evidence is also sufficient to support the finding of guilty of 
Specification 2 of the Charge. In fact. it is established by the testimony . 
of accused that he ch.arged•prices on articles sold through the commiss~ 
of the s.s. Mexico in excess of prices authorized. as alleged. with the 
full knowledge that his actions were contrary to regulations. 

The finding of guilty of Specification 3 of the Charge. viz •• that 
aco~ed converted $400 to his own use ra.ther than ~1500 as alleged. is 
supported by accused's own testimony. The prosecution's evidence as to 
the amount allegedly converted by accused was based in part upon a 
formula a.nd an assumption. The court's reliance on the only positive 
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evidenoe, - accuaed~s sworn admissions - was proper.. In the opinion of 
the Board of' Review the evidence es te.blishes accused's guilt, as found 

.by the court, beyond 8. ree.aona.ble doubt. 

5. War Department records show that accused is 36 yea.rs of age. He 
graduated from high schqol and pursued a. course in mental eygiene at a 
New York Sta.te hospital, lastin·g 21 moilths. He served as an enlisted ma.n 
from December 1940 to 3 February 1943, when, upon graduation from Arm:, 
Administration Officer Candidate School, State College, Mississippi, he 
was appointed a. second lieutenant, Army of the.United Ste.tea. 

6. The court wu leg&l.ly constituted and had jurisdiction of' the 
person and subject matter. No errors injurj,ously affecting the substantial 
rights of accused were oommitted during the tria.l. In the opinion of the 
Boa.rd of Renew the record of trial is legally sufficient to support the 
findings and the sentence and to warrant confirmation thereof. Dismissal 
is authorized upon conviction of a violation of the 96th Article of War. 

Judge Advocate • 
.. 

~~._p...,......:.:.--~~":.~~';!i.;:,~~'::~~~-·' Judge Advocate • 

• 
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lat Ind • 
. 

War Department. J.A.G.O., - to the,Seoretary of War. 
14 JAH 1944 

1. Herewith transmitted for the action of the Preaident are the 
reoord of trial and the opinion of the Board of Review in the caae of 
Seoond Lieutenant Charles J. Milbrook (0-1944753), Transportation Corps. 

2. I oonour in the opinion of the Board of R~vi1m that the record 
of trial is legally sufficient to support the findings of guilty and. 
the sentence and to warrant confirmation thereof. The accused was found 
guilty under three specifications in violation .of Article ~f War 96 and . •was ser...tenced to be disclssed the service, to forj'ei t all pay and allow
ances due or to become due, and to be confined at ha.rd labor for one 
year. I recommend that the sentence be confirmed and carried_ into exe
cution, and that the Eastern Branch, United States Disciplinary Barracka. 
Greenhaven, New York, be designated as·the place of confinement. 

3. Consideration has been given to the attached Report of Investi
gation, date_d 18 December 1943, to the Com:nanding General, New York Port 
of Embarkation, from Colonel. Le Roy Barton, Inspector Genera.l's .Depart
ment, approved by Major General &mer M. Greninger, Commanding, 11ith 
inolosures, fromwhioh it appears that subsequent to the dates ot the. 
offenses for which.accused was tried, he accepted from one Private 
Domenic c. Rainone at an overseas station an uncensored letter written 
in Italian to be delivered upon accused's arrival at New York.to Costanzo 
Rainone, 34 Concannon Street, Providence, Rhode Island• in violation of 
paragraph 30, AR 380-10, and that accused also received from Private 
Rainone at .an overseas station the sum of -one thousand dollars for 
delivery to Costanzo Rainone upon accused's return to New York, which 
money accused failed to deliver and whioh he fraudulently converted to 
his. own use. 

4. Consideration ha.a also been given to the inolosed file containing 
accused's tender of his resignation for the geed of the service, with 
fourth indorsement by Homer :M. Groninger, Major General, U. s. Army, 
Commanding, reconnnending that in view of the fa.ct that at the· time the 
resignation was submitted accused was under sentence, that the sentence 
had been approved by the reviewing authority a.nd the record of trial 
forwarded fo.r action under Article of War 48, the resignation be not 
accepted. Under such circumstances the resignation should not be ac
cepted as it would permit the accused to avoid serving the sentence to 
confinement which has been imposed upon him. I recommend that a.ooused 's · 
resignation be rejected and that the sentence be confirmed a.nd carrJed 
into execution. 
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5. Inolosed.are a draft of a letter for your signature trs.ns-
mi tting t.he record to the President for his aotion and a form of 
E:xeoutive action designed to carry into effeot the reoommendation here
inabove Jnade, should su~ aotion meet with approval. 

~ cy_ • Q.-.G~ I ~ ... 

. Jt'ron C, Cramer, 
Jkjor General, 

5 Inols. The Judge Advocate General. 
Inol.1-Reoord of trial. 
Inol.2-Dra~ of ltr. 

for sig. Seo. of War. 
Incl.3-Form of Ex. aotion. 
Inol.4-Report of Investiga

tion dated 18 Deo. 1943. 
Inol.5-File oontaining 

~ccused's resignation. 

(Sentence confirmed. G.C.ll.O. 113, 10 Mar 1944) 
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W4,R DEPARTMENT 
Army Service Force• 

In the Office of The Judge A.d.Tooate General 
· Wa.sh~ngton, D.c.· (29) 

SPJGK 
CM 244815 22 DEC 1943 

-UNITED STATES ) NORTHERN CALIFORNIA SECTOR 
WF.<3TERN DEFENSE COllMAND .,. ~ 

Trial by o.c.M., oonTened at Fort 
First Lieutenant HEYWOOD ~ Winfield Soott, California, 12 
J. KNIGHTON (<>-46,7724), ) NoTember 1943. Dismiaaal. 
Coaat Artillery Corps. ) 

OPINION of the BOARD OF REVIEW ' 
TAPPY., HILL am ANDREWS, Judge Advocates. 

1. The reoord of trial in the oue of the otfioer na.med aboTe ha.a 
been examined by the Board of ReTiew and the Board submit. this, its 
opinion, to The Judge Advocate General~ 

~-· 
2. .A.ocused wu tried upon the following Charges and Speoifie&tiona 1 

CHARGE Ia Violation of the 95th Article of War. 

Speoifioationa In tha.t lat ,Lieutenant Heywood J. Knighton, 6th 
Coa.at Artillery, wu, at Sa.n Franoiaoo, C&l.if'ornia., on or · 
about 27 October 1943., in a publio pla.ce, to wita The Lido 
Club• drunk and disorderly in uniform. 

CHA.RGE II1 Violation of the 95th Artiole ot liar•. 

Specif'ica.tiona In tha.t 1st Lieutenant Heywood J. Knighton., '6th 
Coast Artillery, was., at San Francisco, California, on or 
about 27 Qotober 1943, disorderly in the Central Militacy 
Police· Station at 665 Meroha.nta Street, San Franoiaoo, 
California. 

He pleaded not gullty to the Charges and Speoii'icationa. Be waa fo\Uld 
guilty of C~a.rge I and its Specification except the words •and disorderly•, 
e.nd gullty of Charge II and its Specification. No evidence of previous 
convictions waa introduced. He was sentenced to be dismissed the serrloe. 
The reviewing authority approved the sentence and forwarded the record of 
trial tor action under Artiole of War 48. · 

.3. Summary of the eTidenoe. 

A.t a.bout lla45 p.m. on the evening of 27 Ootober 1943, accused entered 
,,.-J 
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the front door ot the Lido Club. a night olub in San Fra.noisoo. California. 
aocompa.nied by a naval cadet (R.1.s.1s.s1). Witness Felix Garoes, manager 
or the club. wu standing at the door or the lobb7 of the club, talking 
to a naval officer and an enlisted man in the naval Shore Patrol (R.8,17). 
Accused, without provocation, Cl!Jlle over to the naval otfioer, and 11told him 

· he didn't like him", ,µid that 11.be was go~ to knock his head off" (R.8,23). 

The Shore Patrol enlis~ed man said to acouaed, "'Now you be a good 
boy; you come on out•• (R.8). Aoouaed "jumped on1

' the Shore Patrol en
listed man, and shoved him into a oorner. The naval officer told aoouaed 
to beha.ve. and the officer and Shore Patrolman went on about their business • 
. The time consumed by this incident. covered probably 3 minutes {R.8,9,18). 

' Aocu1uid then walked across the lobby to the bar and dining room of 
the club. Witness Garoea testified that.at the time these inoidents oc
curred, accused was •apparently drunk 11 (R.9,10,16). Witness 'Went back to 
a phone booth in the lobby, a dista.noe of from 10 to 15 feet from aooused 
and the bar, in order to telephone to the Military Polioe (R.10,18,22,24). 
He did not, however, ask aocuaed to leave the premises {R.10). 

Accused walked over to the bar. On his way to it, he bumped against 
people and was unable to walk straight (R.29 ). When he got 1;here, he 
grabbed a drink from a civilian who wu sitting there {R.10,28). There 
were three men and three women, all ohilian.a, sitting at the bar a.t the 
place wher, this occurred (R.11,12,21). 

The ciTilia.n from whom aooused grabbed the drink had done nothing 
to provoke accused's oonduot, and objeoted. Aoouaed'a words in reply, a.a 
related by Garces, were, "'Well, if you don't like it, all you have to do 
is say 10, you son-of-a.-bitoh, and I will knock you aoross the ba.r'"• 
Acoused a.lso told the civilian that he would punch him in the nose (R.11,12) •. 

The six civilians left the ba.r e.nd went to a table (R.12 )~ During 
this time there were a number of people in the room; witness estimated 
tha.t there were •probably around seventy-flve persons" (R.24 ). The bar 
was "oompletely filled upJ standing double" (R.24). Aooused's a.ot of 
taking the drink, however, attraoted the attention of only the aix or 
eight people who were in that part of the bar (R. 85). 

When Mr. Garcea left the telephone he signaled the ~tender not 
to serve acouaed any more drinks. Ga.roes stood in the doorway leading 
from the lobby into the ba.r, pointed at accused with his hand and made some 
sign that accused was not to be served (R.83,84,87). 

Another naval officer waa sitting on a. stool at the ba.r to the left 
of where the aix civilians had been, tal.ting to some other oi vilia.ns 
(R.23,85). Garcea testified that thia officer tried to calm acoused, 

http:vilia.ns
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but accused replied, "'You mind your business, you baid-headed son-of-a
bitch" (R.12)., Accused then demanded a drink from the bartender, saying 
that the bartender waa "either going to give him that drink or he would 
crack him over the head with a beer bottle~ (R.13). 

The barkeeper refused the drink, and accused called him a son-of-a
bitch and a bastard. This was all the conversation Garces heard, for 
he went to see whether the 1/J.litary Police had arrived (R.13 ). Witness 
was within two or three feet of accused and the bartender when this con
versation took plaoe, but it does not appear that any other civilians 
were nearby (R.11,13,14,15,16). 

The bartender, Louis Cresini, was also a witnesa for the prosecution. 
He testified that aooused ca.me up to the bar and ordered a ginger ale 
highball (R. 33). Garces, the manager, had ordered Cres ini not to serve 
accused, before aocuaed got to the bar (R.36,37,38,94). This witness ha4 
not observed accused before the warning not to serve any drinks. He saw 
accused walk 15 or 20 feet,.and accused was staggering (R.35,36,37). 

Cresini testified that he told accused, "•No.• 8 "•It was out of the 
question, • • • no more drinks for you. • • • You a.re under the influence 
of liquorJ yo~ are in bad shape•• (R.33,34). Accused then oalled Cresini 
a son-of-a-bitch. Accused started to pick up a beer bottle at the bar, 
and got his left ham on it. Witness took.it aw9¥ from accused as accused 
started to swing. There were a number of man and women at the bar at that 
time (R.34). 

The witness walked away from aocused, and there we.a no further conver
sation between them (R.34,35,39,91,92). Accused, together with the naval 
cadet who had entered with him, walked back and sat down on a diva.n which 
was nright back of the oar• (R.14,38,91). Some civili8.ll8 were also sitting 
on the oouch at the tima (R.21) • .lcouaed started to drink a couple of 
drinks which belonged to someone else there (R.38,94). 

At thi.1 point the Military Police oame in, and went up and talked with 
accused (R.14). Eventually he left witl'.\ them. They had hold of him when 
he left, and he wa.a resisting them. It was then about twelve o'oloek (R.15, 
29). 

Lieutenant John Joseph Dowd, United States Maritime Service, testified 
for the prosecution concerning accused's conduct in the Club Lido. He was 
the bald-headed lieutenant who was sitting on a stool at the bar in the 
olub (R.54,64). He testified that an Anrry lieutenant, accompanied by a 
maritime cadet, passed by him as he sat there. The officer sat down on the 
stool next 1?o witnesa (R.64,55,62). . 

The witness overheard him iay, ••1 told him that and he didn't make any 
move'"• That is all that Dowd distinctly understood. He did not pay a.tzy" 
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pt.rticula.r attention to the offioer while they were at the bar (R.65,56, 
68,61). Although witness wa.s unable to identify aocused (R.64), he iden
tified Lieutenant Reger, the Military Police officer with whom "the 
lieutena.nt• lett the olub (R.57_,58 ). . 

Accused had been there for approxillle.tely 20 minutes when the Military 
Police arrind,. At this time aocua ed 1!8-' ai tting oloae to the witDBH 
on the divan. Aocused went out with the Military Polioe. .A. few aailor1 
from the bar attempted to interfere, but witness told them to •1ay ott•. 
Dowd did not hear e.rr:, profanity1 there wa.a a lot of loud conversation at 
the bar between the lieutenant and the maritime oadet, but he did not 
ob1erve •e.rr:, particular phyaioal disturbance" (R.66,58,69,60,62,63). 

, 

In Dawd'a opi~on, aoouaed wa.1 drunk (R.64). 

Second Lieutenant ·Nathan c. Reger, Compu.y A-, 749th Milit&ry Police 
Batta.lion, testified for the proaeoution. He and an enlisted man went 
to the Club Lido in aJ21'11'9r to a call reo.eived from the m&.D&ger (R.40). 
1'hey arrived before midnight, allO. thia was the ·only occuion on whioh they
vi1ited the Club Lido· that evening (R.44,65). 

When the witne11 arrived, accuud wu sitting quietly on a divan 
facing the bar at the end tarthut from the entranoe ot the club. At 
thia time there wu no ODe on the couch with him (R.40,97). When the 
witneu started to tallc to aocuaed, a naval cadet came owr Uld ,at down 
with them. He wanted to ctake acouaed to hi• ho·te1 room, bu'b wanted to 
tiniah hi• own drink before doing 10. Lieutenant Reger retuaed to pel"lllit 
th11 (R.44,45,91). Aoouaed ,ru iD uniform am the um.term wu in good 
ocndition (R.,6). Witneu did not see &f1!j drink which might ha.ve be• 
longed to either aocuaed or the naval oadet (R.98). 

WitDe11 &a.id to aocund, ••tet•1 go outdd• and get 1ome air••• 
.Acouud attempted to brush Lieutenant Reger to OJ:1.e .aide, and swore.in a 
low voice. Reger thought that he 1aid, n,God dum.1 •. Acouud 1tarwd to 
tell witneaa how "long he m.d been in the Ooa.1t .1rtilleey Uld in. the 
urrloe. He all8we:red no questiom whioh witmaa aaked, am refued to 
oooper•te in any way (R.'1). 

1 

Wheu ulced what. wu aoouaed'• condition u to 1obriety, witllell 
answered, •1 would say he wu veey drunk• (R.41). 1'here wu a stale odor. 
ot whi1.key on hi• breath. ;Bia Tidon wu bad. lit could :not tocua hi• eye1 
ver,y well1 they had a blank, dull •tan (R.48 ). Hie wa, far more dru:nlt than 

-the na:n.l oa.det who wu with him. Other than hi• aotiona when Lieutenant 
Reger questioned him, and hb being druck., witneaa ob1erved no mi1oonduot 
on acouaed '• pe.rt (R.99,100). · · · 

.Witness and the e:nlilted driver who was with him reillOTed aoOU1ed troa 
the club, the lieutenant 1upporting him on the right aide and the enlisted 
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man on the left. Accused offered "passive resistance•, bracing himself 
and pressing his feet against the floor so that it was not easy to take 
him out. He cursed onoe or twice in a low voice, but .this did not attract 
much attention. It was not necessary to oarry him (R.41,42,46,48), but 
they •almost carried him• (R.41). 

Witness and. his driver took accused outside and to the Military Police 
station at 655 .Merchant Street. They •aimost carried him inside•, and. 
put him in a wooden lock-up behi~ the office. The door was closed with 
a hasp, a staple, and a small latch (R.42). Two enlisted men went back 
to the IJ.do Club for accused's short coat and cap. They also took f'rom 

_him his pocketbook, in order to get his W.D.,A.G.O. card (R.98). 

Once inside the lock-up, accused began kicking the door, running 
from one wall to the other, jumping aga.inat the door, and attempting to 
open it. This was. observed by IJ.eutenant Reger, and also by Captain 
Jaokaon o. Beine, Comp&Jl¥ A, 749th Military Police Battalion. Accused 

· kept yelling at the top ·or his voice; he would hit the door with his 
shoulder, fall down, get up, a.nd·try it over again (R.42,50). 

While he was doing this, a.coused was profane and abusive to all who 
were present. He called the enlisted men, IJ.eutena.nt Reger, 8.Ild Captain 
Heine "sons-of-bitches", "MP sons-o.f'-bitches" and "God damned sons-of
bitohes• (R.42,50). 

Lieutenant.Reger entered the lock-up and started to handcuff accused, 
and accused struck Reger lightly in the .forehead with his right fist. The 
men held accused, while Reger put handout.f's on him. The kicking and 
cursing continued. Reger went back in, loosened one hand.cuff, and hand.
cuffed accused's hands behind his back (R.42.43). 

Accused continue~ kioking the door a.nd cursing. Lieutenant Reger 
returned to ask aooused who his battery commander was. Accused had in 
aome way got his hands in front of him a.ga.in. Captain Heine asked a.ocused 
the number of his battery. Accused called the Captain a son-of-a-bitch. 
and beokoned and called to him to "'come in and fight. I will fight acy 
of you•• (R.43 ); · 

Captain Heine said, u :maybe General Haines will hear of your conduct'", 
to which accused replied. fftGeneral Haines is a son-of-a--'", not finishing 

· the sentenoe (R.43 ). 

This went on for a.bout one and a hal.f' hours (R.50). Therea.tter. Captain 
Heine saw accused sleeping on. the floor of the look-up (R.51). About two 
hours a.tter accused had been brought to the station. his battery commander 
and another lieutenant arrived (R.43) • .,. At this time a.coused wu sitting ·on 
a be:1oh (R.52). 

'When •captain Barrett•, his battery commander. arrived, accused reoog
niud him and called him by name. Aooused stood up while talking to him. 
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Aoouaed wu r•l•u•d. to him, and a.tt•r' a ehort argu:aent owr ltho had 
ao~uaed' 1 11atoh and wallet, e.ooueed left 1fith Capt&ia Barre '..t and the 
lieutenant (R.,3,62,63). 

For tb• defense, aoouaed, N&TILl Air Corp• Cadet Irwin ShAtt, Llld 
IJ.eut~na.nt Colonel John Sohonher, oommnding officer ot aoou.ud' • 
battalion, teatified. 

Cadet Sh&t.t •t e.oouaed in the noinity ot tu St. Franoia Hotel, 
outel~ of a reata.1.tran.t, about 9130 that effning. Tlu,;y atruolc up a 
oh&noe aoque.intanoe, and at Shaft'• inTitation., th•t •en~ to the Bal 
Ta.barin. There they ha.d 10:m.o drinka, ~ too ~ , and le.ft about 
11 al6 to go to the Club Udo (R.66,67). · . , · 

At this tima aooueed was •pretty well in his oupa • (R.67). Ha did 
not have •a.11 the reaotiona a 1ober man might•, but wu not •dead on hi• 
teet•. ffl.tneu described aoouaed u •1nebriated• (R.73). 

liitneu teatified that M and aoouod entered the Club Udo together:, 
wt denied that they were stopped at the door, or that ther• nre e;n;r Shore 
Patrolmen a.t tM entr&noe or inside wben they went in. Neither Jlr. Gar.., 
nor &ll¥ .member ot the Shor• Patrol ,poke to witneaa or aoouaed at a:A1 
tiu .(R.~7,68). I 

Witneu &nd aoouaed oheobd their ha.ta &nd ooa.ta at the oheolr:room, 
-..lked to the diT&D. near the be.r, a.nd ut down. Aoouaed di~ not ge.t up 
trODL the divan at a.iv ti. while they were ther,._ The ba.r and the 1paoe 

· 1n trout ot it were orowded, but witnua oburnd aooused &t all times 
lil.ile witneu wu at the be.r, exoept for the moment when witneu uked 
~· bartender tor drinks {R.68,69,71.72). · 

?he bt.rtender did not re.fuse to sell drillka, nor.lll&lce an:r· objeotion 
to Hlling thea (R.68, 76 ). Wit:ceaa bought two drinks. one tor himself 
and one for aooused, and brought them ba.ok to the couoh, where he and 
aocuaed oon.aumed them (R.68.74). L&ter, ea.ch had another drinlc (R.76) • 
.A.couud1ru nner at the bar, am.bought no dri.nka (R.74.78). 

Th,, 1fitn,u did not aee a.ocused go to the bar, gra.b a bottle a.nd 
threat.n the bartender with it, nor threaten a.JlyOno elu (R.69). .A.cou.Hd 
.... loud. and his oonveraation could be heard by othera tha.n the 1ritneu. 
Wltneu could not reoall aoouaed •a oonwraa.tion, but 1tated that "there 
.... _nothing I would be a.ehamed ot hes.ring" (R.73). He did not hear ao
ouH4 uaing ~ obscene or profane langua.ge. "He ma.y have let one or 
two worda dip out, but nothing directed at anybody•, and. he m.ght ban 
bffll a little rauooua, but nothing out of the ordinary (R.69.70). WitDUI 
did not remember hearing aoou1ed ma.lee an:, reJD1.rk alxtut IJ.eutenant Dowd, 
w:ho wu tl:lie· bald-beaded lieutenant (R. 77). 
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Yfitneu had' ju.at come back fr,om the bar with a drink, and was standing 
olose to the divan where accused wa.a seated, when the Military Police a.r
rind (R. 70. They asked aoouaed to leave. and take a walk. He did not want 

. to go at first, but they conrlnoed him that he should, and promised to 
bring him back. H, left peaoeablywith them (R.71,74~75). Witness ao
oompanied them through the lobby, and did not hear accused use any loud 
or insulting language in the 5 or 10 minutes during which the Military 
Police were th.ere (R.71,77). 

Witness stated that he and acou.sed had seven or eight drinks in the 
course of the evening, and ad.mitted that he was intoxicated himself 
(R. 74, 75). 

Aooused.testified. briefly in his own behalf. His dinner consisted 
of a sandwich and a oup of coffee at "Tiny's•, and he had soma drinks 

., a.t the Press Club. He met Shaff near the entrance of the St. Franoia 
lbtel about 9 o'olock. Shaff insisted that accused acoomp~ him. Ac
cused had only nine cents in· his pocket, but he consented. They were 
at the Bal Tabarin at 11 o'clock, but accused did not buy or pay for any 
drinks there. He did not remember leaving there (R.80,81). 

Accused did not remember being at the Club Lido, seeing the 'Military 
Police prior to his appearance at the stat-ion, or striking Lieutenant 
Reger (R.81,82). His next reoolleotion was that he was in a cell, h&nd
cuf.fed, and screaming. This recollection lasted about a second (R.81, 
82).- His next recollection wu seeing the faoe of Captain Barrett, his 
oomnanding officer, a.a he opened the door of the look-up (R.81). 

Aoouaed admitted that he we.a drunk (R.81). 

Lieutenant.Colonel John Schonher, 6th Coast Artillery, Fort Barry,· 
California, testified that acouaed has been in his battalion approximately 
one year, during whioh he was assigned to Battery K. The witness considers 
accused's ettioiency rating to be excellent. Aeeused is very intelligent, 
shows a great deal of initiative, understards his specialized tra.!nlng a.s 
a. data computer wry well. and a group of men under his command has had 
excellent target practice. He considers aooused hard-headed and stubborn, 
but his ohara.oter excellent (R.96,97). 

Jt was stipulated that acoused's W.D••A.G.O. Form 66•1 shows that 
from 18 July 1942 to 5 September 1942. accused attended Coast Artillery 
School (sea coast) at Fort Monroe, Virginia, and made-a suooessful com
pletion of the oourse, that .from 21 September 1942 to 19 October 1942, 
he attended Coast Artillery School (gun data. computer aeotion) and 
suooessfully completed that oourseJ that f'rom 28 Ootober 1942 to 31 , 
December 1942, he was Battery Officer, Battery K, 6th Coe.st Artillery, 
with a rating of •superior". From 1 January 1943 through 30 April 1943. 
his rating was •E•, and from 1 May 1943 through 30 June 1943, his rating 
was "E• (R.96). 



(.36) 

4. The evidence with reapeot to Speoifioa.tion l lll£\y' be bri•tly re
oapitulated u follows a A.oouaed had already' drunk a 1ub1tanti&l. amount 
of liquor during the evening, when he entered the Club Lido, a.night club 
in San Franoieoo. While in the olub he we.a unsteady on his feet, his 
brea.th amelled ot liquor, his voio• wu low. and raucous, a.nd his vision 
was tha.t ot a drunken JD8J1., Ria oondition gemr&.lly wa.a suoh the.t the 
manager of the club felt oa.lled. upon to aUlllmOn the Milita.ey Polio•. It 
we.a neoeaaa.ry in turn tor the Milita.ry Police to compel a.oouud to lea.ve 
the premieea and place him in the look-up at their • tation. Aoouud 
a.dmitted that he was drunk. 

Some witneues testified that aoouaed used profane and insulting 
. la.nguage to civilia.na present, attempted to strike a. bartender with a 
beer bottle, and. WU· genera.Uy oftenain in public. HoweTer, inaamuoh 
a.a the oourt found him guilty ot drunkenneu, only. and exoepted the words 
in the Specification, •and. diao~derly•, it may properly be assumed that the 
court ohos• not to believe the teatimo~ oonoerning hil cursing, threat•, 
and use ot the beer bottle. Without that evidence thare remain.a only evidence 
that accused waa staggering, raucous, a.lld reoaloitr~. As auoh. he may not 
properly be characterized as grossly drunk, nor hia behavior grosaly-oon
apiouous during the time he was in the club (CM 228894, Peterson). and it 
is the opinion of the Board ot Revi8W' that the evidenoe is autfioient to 
support only a finding of guilty ot drunkenneaa lmder Article of War 96, 
and not unde_r Article ot Ji~ 96. 

With reference to the Speoifioa.tion, Charge II, the evidence shows 
that while aoouaed. waa looked in ~he Military Police ja.11, he kicked and -
hit the door, attempted to escape, shouted at the otfioera and enlisted 
men ot the Military Police in an abusive and profane maxm.er, and•atruok 
an .officer who entered the oell. His violence neoeaaitated hia bei.ng,, 
ha.nclouffed and, even thereafter, he continued hia kioking and curling. 
Bia violent and abusive conduct continued tor e.n hour and. a halt and was 

. a clear violation of Article of War 96, as charged. 

6. War Department reoorda show that accused ia 22 yea.rs of a.ge. He 
graduated from Virginia. Polytechnic Institute, where he oompleted the Reae~ 
Off'ioers' Tra.ining Corps oourae. On 30 Ml.y 1942 he •as appointed aeoond 
li~utena.nt, Coast Artillery Officers• Reserve Corps, and on 15 June 1942 
he etitered upo~ extended a.otive duty. lit 1ras promoted to first lieutenant, 
~ of the thited Sta.tea, on 2 June 1843. · 

. 6. ,)Un., ot the .ten. members of the court pa.rtioipating in the tria.l 
recommended ole:menoy in view of aoouaed'a prior excellent reoord and char
acter, of the finding that ·he was not disorderly in a. public place (refer
ring to 'the Specification, Cha.rg, I}, and of the taot that his training 
and service as an officer a.re •ot considerable importance to the Armed 
Foro••"• The recommendation for clemency wa.a signed &!so by th.a trial 
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judge a.d.vooate, the defenae oo,~sel, and the assistant defense 001m1el, 
and h attached to the reoord of trid. 

7. The oourt wa.a legally oonstituted and had jurisdiction of the 
person and the subject matter. Except as noted, no error• injuriously 
affecting the substantial rights of aooused were oommitted during the 
trial. In the opinion of the Boa.rd of Renew the reoord of trial 1a 
lega.lly sufficient to aupport only ao much of the findings of guilty of 
Charge I and ita Specitioation u involves findi~gs of guilty of the 
Specifioation in Tiola.tion of Article ot War 96, legally sufficient to 
support the findings of guilty of Charge II and its Specifioa.tion, and 
legally autfioient to aupport the sentence and to n.rrGt oonfirmatio:n 
thereof. Dismissal is authorized upon conl'iotion of Tiola.tion of .lrtiole 
ot War 96. 

1 

• 

Judge .Ad,vooate. 
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1st rm. 

War Department, J.A.G.O., - To the Secretary of War.1 .. JAN 1944 
1. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Heywood J. Knighton (0-467724), Coast Artillery Corps. 

2. I concur in the·opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much of the findings 
of guilty of Char6e I and its Specification as involves findings of 
guilty of the Specification in violation of Article of War 96, legally 
sufficient to support the findings of guilty of Charge II and its 
Specification, and legally sufficient to support the sentence and to 
warrant confirmation thereof. 

3. Nine of the ten .members of the court participating in the trial 
recolIII!l9nded clemency in view of accused's prior excellent record a.nd char
acter and his future potential value to the Armed Forces. The recommenda
tion for clemency was signed also by the trial judge advocate, the defense 
counsel, and the assistant defense counsel. In view of the recommenda
tions for clemency and the circumstances of. the case, I reco1ll!Ilend that the 
sent6nce be confirmed but that the execution thereof be suspended during 
the pleasure of the President. -

4. InolosAd are a draft of a letter for your signature. transmitting 
the reoord to the President.for his action and a form of Executive action 
designed to carry into effect the recommendation hereina.bove ma.de, should 
suoh action meet with ~pproval. 

~~-·~- tJ-- ~ -....;;:, - a __..,.__~... • 

Myron c. Cramer, 
}.hjor General, 

3 Incls. The Jtuge Advocate General. 
Incl.1-Reoord of trial. 
Inol.2-Draft of ltr. for 

sig. Seo. of 1Yar. 
Inol.3-Form of Ex. action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confirmed but execution 
suspended. G.C.M.O. 78, 25 Feb 1944) 
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WAR.DEPARTMENT 
. . A:rrrry Service Forces

In the Office or The Judge Advocate General 
. (.'.39)Washingtc;,n,, D. C. 

SPJGQ 
CM 244825. 7 DEC 1943 

U N I T E D S T A T E S ) ARMY SERVICE FOP..CE.S 
) 'FOURTH SERVICE COMMAND 

v. ) Re-trial by G.C.M., convened 
) at Camp Sutton, North Carolina, 

Second IJ.eutenant GEOBGE·H. ) 12 November 1943. Dismissal. 
MILl"S (0-1114233), Corps of) 
Engineers. ) 

-----·------
OPINION 0£ the BOARD OF REVIEW 

ROUNDS, HEPBURN and FREDERICK, Judge Advocates -~~~~---------------
1. The record of trial in the case of the officer·named above 

has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General •. 

2. The accused was·tried µ.pon the following charges and Speci
fications: 

CHARGE I: Violation of the 61st Article of wa:r. 

Specification: In that Second IJ.euten~t George H. Miles., 
Corps of Engineers, Headquarters arjd Service Canpany, 
1304th Engineer General Service. Relgiment, did, without• 
proper leave, absent himself from his organization and 
station, Camp Sutton, North Carolina, from about 6 
September 1943 to about 24 September 1943. 

CHARGE II: Violation of the 96th Article of Wa:r. 

Specification 1: (Finding disapproved by.the reviewing 
. authority). · · · 

Specification 2: Finding of not guilty. 

Specification 3: In that Second IJ.eutenant George H. Miles, 
Corps of Engineers, Headquarters and Service Company, 
1304th En:ineer Cleneral Service Regiment, having re
ceived a lawful command from Captain William F. Cronin, · 
Corps of Engineers, his superior officer,.who was then 
in the execution of his office, to report to Colonel 
Carl H. Breitwieser, C"orps of Engineers, Commanding 



{40) 

Officer of the 1304th Engin~er General. Service 
Regiment, Camp Sutton., North CarC1lina., within ten 
minutes, did, at Camp Sutton, North Carolina, on 
or about 10 September 1943, wrongfully fail to 
obey the same. · 

Specification 4: (Finding disapproved by the reviewing 
authority). · 

He pleaded not b,tl.lty to all of the Charges and Specifications. ·He was 
found not guilty of Specification 2 of Charge II; guilty of the Speci
fication of Charge I, except the .words •6 September 1943• and substi
tuting therefore the words •10 September 1943•; and guilty of the 
remaining Specifications and of the Charges. No ~vidence of any previous 
conviction was introduced. He was sentenced to be dismissed the service 
and to forfeit all pay and allowances due or to become due. The review
ing authority disapproved the findings of guilty of Specificationsl and 
4 of Charge II, approved the sentence but remitted the forfeitures, 
recommended that the sentence thus modified be commuted to a reprimand 
and forfeiture of eso per month for 6 months., and forwarded the record 
of trial for action under Article of War 48. 

3. The competent evidence of the prosecution in support of the· 
Specifications and Charges of which the accused was found guilty and 
which were not disapproved by the reviewing authority may be summarized 
as follows: 

In September 1943 the accused was stationed at Camp Sutton, North 
Carolina, and assigned to duty as Assistant to the S-3 section of the 
1304th Engineer General Service Regiment, Regimental Headquarters! 
Over the weekend of September 4th and 5th, the accused was absent !ran 
Camp Sutton, North Carolina, on a voco._ He failed,to appear on 6 
September 1943. About 11 a.m., 7 September 1943, he telephoned from 
J'Lonroe, North Carolina, to his coillll!anding officer, Captain William M.· 
Wessely, and reported that he was not present for duty because of·his 
mental state of mind and concern over a train wreck that had occurred 
the preceding· day in which a friend of his was involved. Captain 
Wessely instructed accused to return to C.'..i....."'Ip immediately. Captain. 
Wessely saw accused that evening on his bunk in his quarters at Camp · 
Sutton. He .also saw him on the· following morning (8 September 1943) ' . 
in the Control Section of Camp Sutton. Although he was t,he accused's 

· commanding officer he did not see the accused thereafter until 24· 
September 1943 (P.. 10-12). 
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. Major William 3. Barnes·, Executive Officer of the regiment testified 
that the accused reported at his office on the morning of 8 September 194; 
,and shortly thereafter left; that from 10 SeptE:lmber 1943 to 24 Se:Atember, 
1943 the accused was n~t.at Camp Sutton and could not be found there · 
although a thorough search was made for that purpose (R. 14). 

On 10 September 1943 Captain William F. Cronin drove to ::J:ohroe, 
North Carolina under orders of the regimental. commander to find the 
accused and bring him back to Camp Sutton. _He found the accused iri 
a room of the Nonroe Hotel, ·Monroe, North Carolina and brought him 
back to the regimental area and there instructed him to report to the 
regimental commander.· Tho accused requested that he be given ten 
minutes in which to wash. Captain Cronin granted this request and 
ordered him to 9 report in ten minutes to Colonel Br~itwieser• (R. 18-19). 

It was stipulated that if Colone~ Breitwieser were present .in court 
he would testify that the accused did hot report to him at any time 
during 10 September 1943 {R. 21). 

When the accus~d returned to Camp Sutton oh 24 September 1943 he 
told Second Lieutenant :L.fu?Tay Kaplan that he had been u1· and when 
he recovered he was in New York and had then come back to Camp Sutton 
(R. 17). . .. 

4. The accused elected to testify under oath ,and related in defense 
of the Charges· that he failed to_ return to Camp Sutton on Monday, 6 . · 
September 1943 at 7 a.m. when on leave of absence by VOCO and did not ' 
return until 1 p~m. that day; that he again went to Monroe, North Carolina. 
without permission and telephoned the following mo~g, 7 September 1943, 
to his commandinz of'ficer, Captain Wessely, and r_eturned to Camp Sutton· 
that afternoon. He did not recall receiving any direct order from 
Captain 7:essely over the telephone at that ;time to. return to the camp. , 
He saw Captain Wessely the following morning, 8 September 1943, and in 
compliance with Captain Wessely•s order to go to the Regimental He'id-, 
quarters, he immediately reported to Major Barnss at those headquaJ:·ters. '· 
He left shortly thereafter and was again in Monroe:, North Carolina,·on · 
10 September 1943 when Captain Cronin came and took him.back to·Camp 
Sutton. Captain Cronin told him that Colonel Breitw:l.eser wanted to see 
him. The a::::used then said -Well I'll have to get washed up first, I 
r.ill be up·in about 1o·m1nutes. 9 Captain Cronin said, •O.K.' see you 
in 10 rrJ.nutes:• The accused did not, however, retlµ'Il but left the camp 
at that time (R. 22-23). He admitted that he was absent without leave 
from 10 September ls:J43 to 24 September 1943 (R.· 25). He testified 
further that he did not get along with either Captain Wessely or Colonel 
Breitwieser and for that reason had requested to be transferred on 
two different occasions~ -

- 3 -



(42) 
5. With reference ·to the Specification of.Charge I and Charge I, 

wherein the accused is charged with having been absent without leave, it 
was.shown by competent evidence of the prosecution, and admitted by the 
accused, that he did absent himself from his organization at Cair.p Sutton, 

· North Carolina, from 10 September 1943 to 24 September 1943. Evidence is, 
theref_ore, legaily .~ufficient to support the finding or guilty of this 
Specitication and the Charge. 

· With r~ference to Specification 3 of Charge II the evidence is 
clear, from the testimony of Captain Cronin, the superior officer of the 

. accused, that Cap~ Cronin'did, on 10 September 1943, at Camp.Sutton, 
North Carolina, in the execution of his office, command or order the ac- • 
cused to report within ten minutes to Colonel Br$itwieser. The accused claimed 
that Captain Cronin's conversation consisted of ·a request that he report to 
the Colonel rather than an order. It w~s shown by the prosecution, and 
admitted by the accused, that he did not report to Colonel Breitwieser 
either as he was ordered or requested, but instead t."1e accused left the camp 
without-.authority. The.accused was conscious of the fact that Captain 

r Cronin had driven all the way to Monroe, North Carolina, and brought him 
back to camp because-of .the fact.that the accusad.was absent without 
authority. · He nmst have lmown that it was Ms duty to report, tmder such 
circumstances, to his conmanding officer and therefore it is a reasonable 
inference to be. drawn from the conversation·between the accused and 
captain Cronin, that Captain Cronin's direction was phrased as an order· 

· to report. and that it was so understood by the accused. The evidence 
· in support. of the finding of gU.ilty of this Specification is, therefore, 
_considered legally sufficient. · 

6•. The records of .the Adjutant General show that· th~ accused is 
.38 ye1U'S of age, married, father of one son 13. years of age. He 
graduated from a Preparatory- School in 1922. He was employed as a 
salesman, an estimator and as a foreman for a·contractor by various 
concerns until h• was inducted 2:7 August 1942. He was commissioned at 
ocs, Camp Belvoir, second lieutenant, 26 May 1943, after ten months 
service. as an enlisted man. He attended the 2d Cadre Officers course· 
of the Engineer School 5 June to 26 June 1943 but did not graduate vdue 
to insufficient attendance due to student's A.w.o.L. (5 ~.ays).• His 
rating was sati~factory- for that part of the course he completed. 

· · 7. 'l'he court was legally constitute·d and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the 
sub8tantial rights of the accused ware committed during the trial. In 
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the opinion of the Board of Review the record or trial is legally 
sufficient to support the findings or guilty and the s:mtence as 
modified by the reviewing authoritt and to warrant confirmation 
thereof. Diemissal is authorized upon conviction of a violation of 
Article of war 61 or Article or War 96. 

/';J /~. ;!// ·u cv1 11'---.... . I 
~. f cl~7t-. ,_.,ffi~M./- __, Judge Advocate 

Judge Advocate 

Judge Advocate 
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1st Ind. 

War Department, J.A.G.O., 31 DEC 1943 - To the Secretary of War. 

l. Herewith transmitted for the actiori of the President are 
the ·record 'of trial and the opinion of the Boo.rd of P.eview in the 
case of Second Lieuten:lnt George 1-1. Hiles (0-11142.3.3), Corps of . 
Engineers.· 

2. I concur in the opim.an of the Boo.rd of P..evie"l"r that the 
record of trial is legally sufficient to support the findinr:s and 
sentence as modified by the reviewing authority and to vrarrant con
firmation thereof. I recommend that the sentence as '!lodifiec:1 by 
the reviewing authority be confir:ned and carried into execution. 

3. Inclosed aro a draft of a letter for your signature trans
mitting the record to the President for his .:.ction, and a form of 
Executive action designed to c:irry into effect the forego::i.ng recom
mendation, should s~ch action meet with approval. 

!f;yron C • Cramer, 
Major General, , 

J Incls. The Judge Advocate General. 
l - Record of trial 
2 - Dft. ltr. for sig. s/w
3 - Form of action 

(Sentence as modified by reviewing authority confi~d. 
G.C.M.O. 79, 25 Feb 1944) · 

-6-

http:forego::i.ng


------------------------------

WAR DEPArl.TMElll' 
Army Service .Forces 

In the Office of The Judge Advocate General 
Washington. D.c. (45) 

SPJGK 
CM 244848 

7 JAN 1944 
U N I T E D S T A T E S ) ARMY AIR FORCES 

) CENTRAL FLYING TRAINING COMMAND 
v. . ) 

) Tria.l by G.c.u., convened 
Second Lieutenant JOHN B. ) at Brooks Field. Texas. 8 
GE;ORGE (0-685324), Air Corps. ) November 1943. Dismissal • 

. 
OPINION of the BOARD OF REVIEVI 

TAPPY, LYON, HILL and ANDRfillS, Judge Advocates. 

1. The rf:cord of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica.tions a 

CHA.RGEa Violation of the 96th Article of Wa.r. 

Specification la Nolle Prosequi. 

SpecifioatLln 2a In that Second Lieuten,a.nt John B. George, 
53rd Base Headquarters and Air Base Squadron, did. in the 
vicinity of' and at or near Norman. Oklahoma.. on or about 
17 September 1943, disobey paragraph 16a.(l)(d), Army Air 
Forces Regulations numbered 60-16, issued by the Commanding 
General, Arm:, Air Forces, in the execution of his office. 
readin& as ~ollowsa 

"16. 1.finimum altitudes of flight. 
11a. Except during take-off and landing. 

aircraft will not operate 
11 (1 ) below the fo !lowing altitudesa

"• ..
"• .."•.. . 
"(d) 500 feet above the ground elsewhere 

than as specified above." 

' 
by flying a military airplane at approximately fifty (50) 
feet above the grour.c., when not necessary to the performanoe 
of his mission and not during take-off or landing of said 
aircraft. 

http:Lieuten,a.nt
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Specification 31 In that Second Lieutenant John B. George. 
53rd Base Headquarters and Air Base Squadron, having re
ceived a lawful order from Lieutenant Colonel Howell M. 
Estes·, Jr., to remain at Love Field, Dallas, Texas, until 
receipt of further orders, or words to that ~ffect, ~he said 
Lieutenant Colonel Estes being in the execution of his office. 
did 1 by flyill€; from Love Field, Dallas, Texas, to Pampa Ar'IfW 
Air Field Pampa Texas, on or about 20 September, 1943, with
out ha.vi~ recei;ed competent orders to that effect, fail to 
obey the same. 

Specification 4a In that Second Lieutenant John B. George, 
53rd Base Headquarters and Air Base Squadron, having re
ceived a lawful order from Lieutenant Colonel Howell M. 
Estes, Jr., to pilot an Anny Air Forces AT-6 airplane :rom. 
Pampa Arrir;f Air Field, Pampa, Texas, directly to Love Field, 
Dallas. Texas, or words to that effect, the said Lieutenant 
Colonel Howell M. Estes, Jr., being in the execution of his 
office, did, on or about 18 September 1943 fail to obey the 
same by flying to and landing at Norman, Oklahoma, prior to 
proceeding to Love Field, Dallas. Texas. 

Specification 5a In that Second Lieutenant John B. George. 
53rd Base Headquarters· and Air Base Squadron, having re
ceived a lawf\11 order from Lieutenant Colonel Howell M. 
Estes, Jr., to proceed from Pampa Anrry Air Field, Pampa. 
Texas,·to Love Field, Dallas, Texas, alone in an Army Air 
Forces AT-6 airplane, or words to that effect, the said 
Lieutenant Colonel Howell M. Estes. Jr., being in the exeJ 
cution of his office, did on or about 18 September 1943, 
fail to obey the same by taking Second Lieutenant Robert 
s. Knapek as a passenger on said flight. 

He pleaded guilty to and was found guilty of the Charge and all Specifications. 
No evidence of previous convictions was introduced. He was sentenced to be 
dismissed the service. The reviewing authority approved the sentence and 
forwarded the record of trial for action under Article of War 48, but recom
mended, in view of the age of accused, his prior training and value to the 
Gover?llllenb, that the sentence be commuted to a reprimand. restriction to 
the limits of his post for three months, and forfeiture of $100 of his pay 
per month for six months. 

3. Colonel Howell M. Estes, Jr., as director of training, was ii\, 
command of a group of officers-and enlisted men stationed at Brooks Field, 
Texas, and on 16 September proceeded to evacuate a number of airplanes 
from that field to Pampa Army Air }':ield. Texas, to avoid a threatened 
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storm. The accused was the pilot of a.n AT-6 type airplane on this mission. 
First Lieutenant William. M. Beaven, Air Corps, was also the pilot of an 
airplane on this mission, but enroute from Brooks Field to Pampa Field 
he got lost and was foroed to land at Love Field, Dallas, Texas. His air
plane was damaged in landing which prevented him from proceeding to Pampa 
Field. The following day, 17 September 1943, at 0857,.the aocused and 
Second Lieutenant Roberts. Knapek each took off for a local flight from 
Pampa Field in two AT-6 type airplanes, the aocus ed' s plane bearing field. 
number 0-21, and the plall8 piloted by Lieutenant Knapek bearing the field 
number 0-40 (outbound flight plan Log Ex. 1). At about 10al5 on 17 
September two airplanes were observed by Commander W. J. Wicks, Commanding 
Officer, U. s. Naval Air Station, Norman, Oklahoma, flying at a low altitude 
in the vicinity of highway No. 9 and approximately 20 miles west of Norman. 
Comaander Wicks was driving along highway no. 9 at a very slow rate of 
speed, the highway being under oonst?'uotion, when he heard an airplane in 
the vicinity diving at great speed. He alighted from his oar and observed 
two AT-6 type airplanes. zoom over his head and fly along the highway at an 
altitude of about fifteen feet above the ground. The two planes then ma.de 
another pass over the highway, and he observed the field numbers on each 
of them were 0-40 and 0-21. The pilots were apparently simulating a 
strafing attack on the highway. The first pass over the highway by these 
planes was by far the lowest. The others were a little above the tree tops 
or possibly fifty feet above the ground. At the time this performance took 
place the ·weather was clear and unlimited. The area. was sparsely populated 
and the terrain was verJ rough and hilly with numerous patches of trees here 
and there. These same two airplanes returned to Pampa Field from Nonna.n, 
Oklahoma, and landed at 1256 (inbound flight plan log Ex. 1). 

4. Army Air Force Regulation No. 60-16 dated 9 September 1942, pro
_hibits the operation of J.rrrroJ aircraft below the altitude of 500 feet except 
during take-off, landing. and certain other conditions, therein speoified 
(Ex. B). ' 

5•• The follm,ing day, 18 September, Colonel Estes instructed the 
accused to fly to Love ·Field, Dallas, Texas, in an AT-6 type airplane in 
order to permit Lieutenant Beaven to return to Pampa in the plane whioh 
accused was to use in making the flight to Love F.ield. Accused requested 
permission of Colonel Estes to allow some of the pilots in the pool to go 
over on his wing, in order to get some time in, but this request was 
denied. He was ordered to go direct to Love F.ield and to go alone. He 
was further ordered to remain at Love F.ield in oharge of the airplane flown 
there on the loth by Lieutenant Beaven, which was undergoing repair, until 
the repairs were completed a:ad then contact Colonel Estes at Pampa. or if 
he had left Pwnpa by that time. to wire Brooks Field for instruotions. 
These orders were given the accused by Colonel Estes between 1350 and 1400 
hours on 18 September 1943 (R.9-11). At 1436 hours,18 September 1943, 
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ac~used cleared Pampa Field for Norman, Oklahoma, instead of Lo~e Field, 
Dallas a.a he had been ordered (R.20; Ex. C, Ex. C-2), and remained at 
that station approY.imately one hour before proceeding to Love Field, 
Dallas (R.20 ). He depar~ed from Norman, Oklahoma, for Love Field at 
1737 hours on 18 September (Ex. D; Ex. D-2) and arrived at Love Field 
at i'839 hours the same date (Ex. E, Ex. E•2 ). He did not go alone as 
ordered, but took Lieutenant Y.na.pek as a passenger in the rear seat of 
his plane (R.20; Ex. C-2; Ex. D-2; Ex. E-2). 

6. Uoon arrival at Love Field with Lieutenant Kna.pek as a. passenger, 
he tried to locate Lieutenant Beaven but was unsuccessful. He ~hen left 
a note on Lieutenant BeaventB bed purporting to convey tha orders of 
Colonel Estes, viz.a that Lieutenant Beaven should fly back to Camp Pampa 
as soon as possible in the airplane which accused had used in making the 
flight to Love Field. The next morning, 19 September, Lieutenant Beaven 
left Dallas for Pampa Field in,the airplane which had been repaired. 

7. Accused rei:aained at Love Field until 20 September, but not having 
received any instructions from Colonel Estes and rather than send a wire 
requiring three hours for a reply, he decided to fly to Pampa. Field, whioh 
he did. Upon arrival at Pampa,Field, he discovered every one had returned 
to Brooks Field, whereupon he flew back to Love Field, Dallas (R.19~20). 

8. Whil~ he was making this flight from Love Field to Pampa Field 
and return Major William W. Holmes, .Air Corps, on orders from Colonel 
Estes, had left Brooks Field for Love F'ield to pick up the accused and 
return him to Brooks. VJhen Major Holmes arrived at Love Field he dis
covered accused had cleared for Pampa.. He then proceeded to Pampa and 
upon arrival there discovered that accused had cleared that field'for 
Dallas, whereupon, he notified the operations officer at Love Field and 
requested him not to clear accused from Love Field witil his arrival there. 
He then flew back to Love Field, picked up accused, and returned him to 
Brooks Field (R.17-18). 

9. Accused, at his .own request, testified as a witness under oath. 
He termed his testimony a.s a.n apology and r.ot as an excuse for his conduct. 
He admitted the low flying was absol~tely inexcusable and adraitted further 
the several failures to obey the orders in question. The subste.nce of 
the accused's testimony was that he did not realize he was doing wrong, 
because he considered that going byw~ of Norman to Dallas was only a 
slight deviation e.."ld did not greatly delay his arrival in Dalla.SJ he con
sidered that taking a passenger in the rear seat of his own airplane wa~ 
a.bout the same as going alone, as no other plane was taken; and he con
sidered that his return from Dallas to Pampa. was not improper as he had 
waited for or!lers for soioo tiioo and failing to receive them thought it best 
to use his own judgment; • 

10. The evidence conclusively shows that accused violated Army Air 
Force Regulations Number 60-16, issued by the Commanding General, Army 
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Air F'oroes dated 9 September 1942, as alleged in Speoifioation 2; tha.t 
he failed to obey a lavrful order of his superior offioer to remain at 
Love Field, Dallas, Texas, as alleged in Speoification 3; that he failed 
to obey a lawful order of his superior officer to fly an A.T-6 type air
plane to Love Field by flying this plane via Nonr.a.n, Oklahoma.., before 
prooeeding to Love Field, as alleged in Specification 4, and that he 
failed to obey a lawful order of his superior offioer to fly alone in 
an airplane from P8lllpa Air Field to Love Field by taking Lieutenant 
Kna.pek as a passenger in the rear seat of his plane, as alleged in Speci
fioation 5. 

The findings of guilty of ea.oh of the Specifications and of the Charge 
are sustained not only by the acoused's. pleas of guilty, but by the un
contra.dicted evidence presented by the proseoution as well as the testimony 
of the accused himself. In the opinion of the Board of Review the evidence 
establishes accused's guilt beyond a reasonable doubt. 

11. War Department records show that accused is 19 years of age. 
He pursued a course in Chemical Engineering a~ the Thli versity of Okla
homa, for a period of two months. He had one year of cadet training 
in the Royal Canadian Air Force between October 1941 and October 1942. He 
enlisted as aviation cadet 2 February 1943; was appointed second lieutenant, 
A:rw.r of the lhtited States, 26 June 1943, and on the same date ordered to 
active duty at Army Air Forces Advanced Flying School, Eagle Pass, Texas. 

12. The court was legally constituted and had jur~sdiction of the 
person and subject matter. No errors injuriously affecting the substan
tial rights of a.coused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation thereof. 
Dismissal is authorized upon conviction of 'Violation of the 96th Article of 
War. 

~~ '. Judge A,dvooate. 

-- Judge Advocate. 

~ , Judge Advoo.ate. 

G~ •Judge Advocate. 

- 5.-



(50) 
1st Ind. 

War Department, J.A.G.o., 5 F'EB 1944 - To the Secretary of War. 

1. Herewith trtf.n.Smitted for the a.ction of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant John B. George (0-685324). Air Corps. 

2. I concur in the opinion of the Board of Review tha. t the record 
of trial is legally sufficient to support the findings of ·guilty and 
the sentence and to warrant .confirmation thereof. I recollllll.end that the 
sentence be confirmed and carried into execution. 

3. Consideration has been given to the original action of the re
viewing authority. dated 26 November 1943, approving the sentenoe and 
recommending a commutation thereof due to the youth of accused, his 
prior training, and potential value to the GovernmantJ to letters. ad
dresaed by tbs father or accused to the President, dated 8 December 
1943. to the. Secretary of War dated 14 December 1943. and to The Judge 
Advocate General dated 14 December 19431 to a letter by the reviewing 
authority addressed to the father of accused, dated 29 November 1943, 
advising that he had approved the sentenoe and recommended commutation 
thereofJ and to a letter .from the reviewing authority dated 26 January 
1944 to The Judge Advocate Ge~ral requesting that the portion of his 
action of 26 November 1943 which recommends . commutation of the sentence 
be disregarded because accused had willfully violated restrictions im
posed upon him ,subsequent to his trial by leaving his station at night 
and occupying a room at a hotel in Sa.n Antonio. Texas, from 24 to 27 
November 1943, whioh breach of restrictions was unknown to the review
ing authority at the time of his original reoonnnendation and at the 
time of his letter to the father 0£ the a.ocused. It ii evident that 
the accused has no appreciation of the duties and responsibilities or 
a commissioned officer• 

.4. Inolosed are a. draft of a letter for your signature tranami~ting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
suoh a.otion meet with approval. 

~ ~ • ~.... .. ~Oo#____ 

Myron C. Cramer. 
Major General. 

8 Incls. The Judge Advocate General~ 
Incl.1-Reoord ot trial. 
In.ol.2-Dra.f't of ltr.sig. Seo. War. 
Incl.3-Form of Ex. a.otion. 
Inol.4-Ltr. fr.father of aoo'd to Pres. 
Inol.5-Ltr. fr.father of aco'd to S/w 
Inol.6-Ltr. fr.father of aco'd to JAG 
Incl. 7-Ltr.tr.rev. au. to father of aoo'd. 
_Inol.8-Ltr. fr. rev. au. to JAG. , _ 6 _ 

(Sentence confirmed. G.C.M.O. l?l, 15 Apr 1944) 
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SPJGN 
CM 24/.S49 

. 1. DEC 1943 
UNITED STATES ) 8TH ARMORED DIVISION 

v. Trial by- q.c.M., convened at 
North Camp Polk, Louisiana, 

First Lieutenant JOHN H. 9 November 1943. Dismissal.l
RIMMER, Jr. (0-1296963), 
Headquarters Company, 7th 
Armored Infantry Battalion. l 

OPINION or the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer above-named and submits this; its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Spaoiti
ca tions 

CHARGE1 Violatio~ of the 85th .lrticle ot War! 

Specifications In that First Lieutenant John H. Rimmer, Jr., 
Headquartere Company, 7th .Armored Intantry Battalion, 
North Camp,Polk, Louisiana, was, at .Horth Camp Polk, 
Louisiana, on or about 24 October 1943, .f'ound drunk 
while on duty as Officer or the Day. 

He pleaded not guilty to and was found guilty or the Charge and its 
Specification. He was sentenced to be dismissed the service and to for
feit all pay and allO'lt'ances due or to become due. The reviewing authorit7 . 
approved the sentence but remitted so much thereof as relates to torteiturt 
ot pay and allowances and forwarded the record ot trial for action under 
Article ot War ,48. · • 

· J. The· evidence tor the prosecution shows that on 2.4 October 1943 
the accused was·the duly designated and acting Infantry Officer of the Day 
of the 8th Armored Division Infantry Interior·Guard with his tour ot dut7 
commencing at l]JO o'clock on such date and terminating at 1630 o'clock on 
25 October 1943. The 8th Armored Division 11 comprised o.f' the 49th, 58th 
and 7th Armored Infantry Battalions of which the latter was accused's 
organization. The Division General Orders relative to Guard Order, in 
etfect during the time involved were in evidence and specified his ·duties 
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and recited that "the Battalion Commander or the Battalion furnishing 
the Officer of the Day will assume responsibility for the conduct or 
the Guard". The accused was sober when he assumed his duty in·proper 
uniform and armed. During the afternoon, however, the accused entered 
the Infantry Officers' Clubroom where he began drinking 3.2 beer and by 
evening he was evidencing·ostensible signs of intoxication. During the 
evening the Division Reserve Comns.nder, Lieutenant Colonel Leo F. Kengla, 
Jr., escprting an Army nurse, appeared in the clubroom and the accused . 
without previous arrangement apparently attached himself to the party. 
Also, during the evening a junior officer in company with another nurse 
visited the clubroom and another officer exhibited to the two nurses a 
unique pearl-bandied revolver. ·During.the examination of such revolver, 
the accused, 11 unsteady11 and "waveringn on his feet, unholstered his own 
loaded automatic and pointed it at various persons, notwithstanding 
cautions expressed to him b;r several other officers who observed his 
conduct and were of the opinion, as they so testified, that the accused 
was at such time intoxicated to the extent that he was unable to perform 
his duties as Officer of the Day (R. 6-8, 8-10, 10-12, 12-13, 13-14, 14-16, 
16-~7; Exs. A, B). 

Conversation among the officers who observed accused'a actions 
and condition, resulted in one of them reporting the incident to the ac
cused's battalion commander who directed that the accused be taken to the 
barracks to await his arrival. While awaiting his arrival tor some 15 or 
20 minutes, the accused, whose automatic was then unloaded b;r another 
officer, fell asleep while.smoking a cigarette. He was awakened with 
difficulty and appeared before his battalion commander who relieved him 
of his duties and ordered him to remain in his quarters. The battalion 
commander, as did the other officers, expressed the opinion that the ac
cused was an outstandingly efficient officer (R. 6-8, 8-10, 10-12, 12-13, 
13-14, 14-16, 16-17, 17-19). 

4. The evidence for the defense shows that neither Lieutenant 
Colonel Kengla nor his nurse companion on the occasion witnessed any 
display of weapons by the accused nor did they .fbrm an opinion that he 
was intoxicated, although he was seen drinking beer and dancing with one 
of the nurses. Lieutenant Colonel Kengla rated the accused as nsuperior" 
for military efficiency, had recommended him for promotion and had con
versed with him for a few minutes shortly after the battalion commander 
bad relieved him as Officer of the Day. At such time the accused appeared 
to be "nervous and agitated" but evidenced no appearance or intoxication 
and was advised that the matter was between him and his battalion commander• 
.ln officer, who had heard some or the officer~, witnesses tor the prosecu-. 
tion, discussing the episode, testified that two or such officers bad 
stated that they "hoped Lieutenant Rimmer would be tried so that it would 
bring Lieutenant Colonel Kengla into the trialff (R. 20-23, 23-24, 24-25). 

The accused, after explanation of his rights as a witness, 

_.,_ 
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elected to make an unsworn statement in writing which recites t~t, after 
mounting the guard and performing nwnerous routine duties of his position 
as Officer of the Day, he instructed'the Sergeant of the Guard where he 
would be and proceeded to the clubroom about l60o o'clock, that there he 
encountered Lieutenant Colonel Kengla and two nurses with whom he drank 
about 4 or 5 glasses or beer, that he, at the request ot one or the nurses, 
unholstered his automatic to demonstrate the difference between it and 
another officer's "old Western.makes Single action Colts Model" revolver 
which he handled cautiously and subsequently reholstered, that while dancing 
with one of the nurses be had placed his gun and gun belt on the bar, and 
that, after he had been relieved, he had requested Lieutenant Colonel Kengla 
to speak to the battalion commander tor him but was advised tbat it was a 
matter between him and his own battalion commander (R. 25, Def. Ex. 1). 

· 5. The Specification alleges that the accused, at North Camp Polk, 
Louisiana, on or about 24 October 1943, was found drunk while on duty as 
Officer of the Day. The elements of the offense alleged· are being found 
drunk while in the course of military duty and "any intoxication which is 
sufficient sensibly to impair the rational and full exercise or the inental 
and p~ical faculties is drunkenness within the meaning of the article" (85) 
(MCM, 1928, par. 145). · . 

The evidence adduced by the testimony of numerous officers estab
lishes beyond a reasonable doubt that on the occasion in question the accused 
was "unsteady and wavering" on his feet after drinking beer, that he care
lessly handled his automatic, and that he was intoxicated to such an extent 
that he was unable to continue the performance of his duties as Officer or 
the Day. The evidence for the accused, elicited from self-admitted unob
servant witnesses, as does also the accused's unsworn statement, merely 
seeks to minimize the episode while corroborating in nwnerous details the 
evidence presented by the prosecution. The accused's guilt or the offense 
as alleged is, therefore, conclusively established by competent evidence 
which amply supports the findings or guilty or the Charge and its Specifi• 
cation. 

6. The accused is about 36 years old. The War Department records 
show that he has had about 8 years enlisted service in the Mississippi 
National Guard prior to induction into Federal service on 25 November 1940 
from which he was discharged because he was over 28 years old on 14 November 
194]. but was recalled to active duty on 25 January 1942 and continued his 
enlisted service until 16 October 1942 v1hen he was commissioned a second 
lieutenant upon completion of Officer Candidate School, that he has had 
active duty as an officer since the latter date and. that he was promoted 
to first lieutenant on 28 July 1943. 

' ' 7. The court was legally constituted. No errors injuriously affect-
ing the substantial rights or the accused were committed during the trial. 

-3-
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For the reasons stated the Board or Review is or the opinion that the 
record or trial is legally sufficient to support the findings of guilty 
of the Charge and its Specification and the sentence, and tQ warrant 
confirmation thereof. Dismissal is mandatory upon conviction in time 
of war of a violation _of Article of War 85. 

-4-
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SPJGN 
CY 2/+4249 · 

1st Ind.· 

War Departmeht, J • .A..a.o~3 DEC 1943 - To the Secretary of War. 

l. Herald.th transmit~d for the action of the President are 
t.he record of trial and the opinion of the Board of Revi_ew in the . 
case of First Lieutenant John H. Rinmer Jr. (0-1296963), HeadqU!lrters 
Compan;y, 7th Annored Infantry Battalion. · · 

2. I concur in the opinion o:f the Board of Review tba t the re
cord of trial is legally sufficient to support the findings and sen
tence as approved by the reviewing authority and legally sufficient to 
warrant confirmation thereo.f. Because of, bis previous record, I recom
mend that the sentence of dismissal be confirmed but suspended during 
the pleasure of the President. 

,3. Incldsed are a draft of a letter for your signature, trans
mitting the record. to the President for h:L°s action, and a fonn o:t 
Executive action designed to carry into effect the foregoing recom-
men~ation, should such action meet m.th approval. -

Yyron c. Cramer, 
Major General, 

The Judge Advocate Gane ral • 

.3 Incls. 
Incl 1 - Record o:f trial. 
I:ool 2 - Dft. of ltr. for 

sig. Sec. of '\Var. 
Incl 3 - Form of Executive 

action. 

(Sentence confirmed but execution suspended. G.C.M.O. Z7, 13 Jan 1944) 
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\'&R DEPART".r.iENT (57) 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. 

SPJGN 
GM 244865 

.-
,. 

7 DEC 1943 

UNITED STATES 26TH INFANTRY DIVISION~ I 

v. ) Trial by G.C.M., convened at 
) Camp campbell, Kentucky, 18 

Second Lieutenant KYLE c. ) • November 1943. Dismissal, 
DAVIS ( 0-1303991), 328th ) total forfeitures and confine
Infantry. ) ment for five (5) years. , 

OPINION of the.BOARD OF REVIEW 
LIPSCOMB, GOLDEN a.ml SLEEPER, Judge Advocates. 

- - - - - -"-- - - - - - - - - -

1. The Board of Review has examined the record of. trial in the 
case of the officer above named and submits this, its opinion, to 'lhe 
Judge Advocate General. · · 

2. He was tried upon thefollolr:ing Charges·and Specifications: 
.• . , ' 

CHARGE I: Violation of the 61st Article of war. 

Specification: In that 2nd Lt. Kyle c. Davis., -compe.cy- •Btt:, 
328th lnfantr,r., did., without proper leave., absent himself' . 
from his station and duties at camp Gordon., Georgia from 
on or about August 1, 1943 to on or about October 17.,,1943• 

CHARGE II: Violation of the 96th Article ot war. 

Specification la In that 2nd Lt. 'Kyle c. Davis., Company'-·•13•; . 
328th Infantry., did., at Augusta., Georgia, on or about .lacy' 
23, 194.3., with intent to deceiye., .wrongfully and unlawtu:l.q . 
make and utter to Hotel Richmond a certain check, in words 
and f~es as follows., to Y.tt& 

.Augusta, Georgia J~ 2.3., 1943 "No. 11 

GEORGIA RlllOOAD BANK & TRUST COMPANY 

PAY TO THE . · · · 
ORDER OF Hotel Richmond----------:$ 20:a/100 .· 
Twenty Dollars and No 100/D DOLLARS 

Kyle c.·. Davis 
2nd Lt• ., Inf. 
0-130.3991 
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and by means thereof did fraudulently obtain from Hotel· 
f:.ichmond Twenty, (20.00) Dollars, he the said 2nd Lt. Kyle C. 
1)avis then well knowing he cq.d not have and not intending 
he sr..ould have sufficient funds in the Georgia Railroad Bank 
and Trust Company for the payment of said.check. · 

Specification 2: Same form as Specification 1, but alleging check 
drawn on same bank dated July 24, 1943, payable to the order 
of Hotel ·Ri°chmond made and uttered to Hotel Richmond at 
Augusta; Oeorgia and fraudulently obtaining thereby $10.00. 

Specification 3: Sar:1e form as Specification 1, but alleging check 
dra'Wil on same bank dated August l, 194.3, payable to the order 
of Hotel Times Sq~are made and uttered to Hotel Times Square 
at New York, New York and fraudulently obtaining thereby $10.00. 

Specification 4: Same form.as Specification l, but alleging check 
drawn on same bank dated August l, 1943, payable to the order 
of Hotel Times Square made and uttered to Hotel Times Square 
at New York, New York and fraudulently obtaining thereby $5.00. 

Specification 5: Same fonn as Specification l, but alleging check 
drawn on same bank dated August 2, 194.3, payable to the order 
of Hotel Times Square made and uttered to Hotel Times Square 
at New York, New York and fraudulently obtaining thereby $15.00. , . 

Specificatj,on 6: Same fonn as Specification 1, but alleging check 
drawn on same bank dated August 21, 1943, payable to the order 
of Mr. F. v. Doty made and uttered to Ur. F. v. Doty at Lake 
George, New York and fraudulently obtaining thereby $5.00. 

Specification 7: Same fonn as Specification 1, but alleging check 
drawn on same bank dated August 21, 1943., payable to the order 
of lfr. F. v. Doty made and uttered to Hr. F. v. Doty at Lake 
George, New York and fraudulently obtaining thereby $5.00. 

Specification 8: Same form as Specification 1., but alleging check 
drawn on same bank dated August 25., 1943., payable to the order 
of Lfr. F. v.· Doty made and uttered to 1.fr. F. v. Doty at Lake 

· George., New York and fraudulently obtaining thereby $10.00. 

Specification.9: Sarne form as Specification 1., but alleging check 
drawn on same bank dated August 25., 1943, payable to the order 
of Mr. F. v. Doty made and uttered to '21rr. F. v. Doty at Lake 
George., New York and fraudulently obtaining thereby $10.00. 

Specification 10: Same fonn as Specification 1., but alleging check 
_drawn on same bank dated August 27, 1943, payabie to the order 
of cash made and uttered to Mrs. Olive Doty at Lake George., 
New York and fraudulently obtaining thereby $20.00. · 
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Specification 11: Same fonn as Specification 1, but alleging check 

dated 6 October 1943, drawn on First National Bank of North 
Vernon, North Vernon, Indiana, to the order of bash made and 
uttered to Bank of !Ianhattan Company and fraudulently ob
taining thereby ~85.00. 

Specification 12: Same form as Specification 1, but alleging check 
dated? October 1943, drawn on bank described in Specification 
11, to the order of Cash made and uttered to Frever Trading 
Company and fraudulently obtaining thereby $75.00. 

Specification 13: Same form as Specification 1, but alleging check 
dated 9 October 1943, drawn on bank described in Specification 
11, to the order of Cash made and uttered to Prever Trading 
Company and fraudulently obtaining thereby f~75.oo. 

Specificaticn 14: Same fonn as Specification 1, but alleging check 
dated 13 October 1943, drawn on bank described in ~peciffoation 
11, to the order of Cash made and uttered to Prever Trading 
Company and fraudulently obtaining thereby B-00.00. 

Specification 15: In that 2nd Lt•. Kyle C. Davis, Company "B", 
- 328th Infantry, with intent to deceive did at New Yor}<:, New 

York, from on or about October 6, 1943'to on or about October 
17, 1943, unla.wfully pose as and pretend to be a 1st Lt. :in 
the Army of the United States, well knowing that said pre
tenses were false, to the prejudice of good order and military 
discipline. 

He pleaded guilty to and was found guilty of all Charges and Specifi
cations. He was sentenced to be dismissed the service, to forfeit all pay 
and allowances due or to become due and to be confined at hard labor at 
such place as the reviewing authority might direct for twelve years. The 
reviewing authority approved only so much of the sentence as provides for 
dismissal, total forfei.tures and confinement at hard labor tor five years, 
designated the Eastern.Branch~ United St~tes Disciplinary Barracks, 
Beekman, New York, as the,1:)lace of confinement and forwarderd the record 
of trial for action under Article of war 48. 

. . 

J. The evidence for the prosecution supporting the accused's pleas 
of guilty shows that his organization's :morning report, which was properly 
identified and admitted in evidence, reflected his absence without leave 
as alleged. It -was stipulated that the accused, while in uniform, was 
apprehended on 17 October 1943 at New York City and that from 6 October 
1943 until apprehension he had unlawfully posed as and pretended to be 
a ~irst lieutenant (R. 12-14; Ex • 1-2). 

The investigating officer testified that the accused, after full 
explanation of his right to speak or remain silent, on 25 October 1943 
voluntarily made statements in which he cooperatively admitted his ab-
sence without leave, his unlawful pretension to the rank of first lieuten~ 
ant and his· making and uttering with fraudulent intent the c,hecks descri.bed 
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in Specii'ications l thrcugh 14, inclusive, Charge II, well !mowing he 
did not have sufficient funds on depcsit in the respective banks upon 
which they were drawn, and m;thout intending so to have, for which he re
ceived the cash therefor. The checks themselves were identified and ad
mitted into evidence (R. 14-19; Exs. 3-16). 

4. The evidence for the defense shows that the accused., prior 
to trial, had redeemed the· checks described in Specii'ications 1., 2., 4, 
6., 7., 8 and 9., Cfuirge II, aggregating the sum of t,65. The accused 

, elected to remain silent(R. 19-20). 

5. The Specification., Charge I, alleges that the accused., without 
proper leave., absented himself from his station and duties at Camp Gordon., 

. Georgia., from on or about 1 August 19,43 to on or about 17 October 1943. 
The elements of the offense and the proof required for conviction thereof., 
according to applicable authority., are as follows: 

"* 1:- -i:- (a) That the accused aboented· himself from his command., 
-i:- * *., station.,. or camp for a certain period., as alleged; and 
(b) that Sl.l.Ch absence without authority from anyone competent 
to give"' him leave.n (M.C.M., .1928., par. 132) 

The evidence adduced by the prosecution., including the morning report., 
the accused's admissions and the fact of his apprehension in New York 
City., far distant from his station., supplements the accused's plea ot· 
guilty and fully warrants the findings of guilty of Charge I and its 
Specii'ication. · 

6. Specifications l through 14, inclusive., Charge II., allege that 
the accused at specified times and places wrongfully and unlawi'ul.ly made, 
and uttered with intent to deceive fourteen checks upon two named banks 
and thereby fraudulently obtained from described parties cashing them 
t.1"1e money therefor when he well !mew that he did not have., and not in
tending that he should have., sufficient funds on depodt with such banks 
for the payment thereof. The issuance of checks by an officer·against a 
known inadequate bank account without intending that sufficient i\mds be 
on deposit for payment thereof is certainly conduct of a nature to bring· 
discredit upon the mili;tacy service and particularly is this so when such 
checks are cashed by civilians (CH 202027 (1934) Dig. Ops. JAG 1912-1940., 
sec. 453 (22) ). 

The checks themselves and the accused's ad11issions to the in- · 
vestigating o.fftcer., comprising the evidence for the prosecution upon 
.these Specifications., supplement the accused•s plea of guilty thereto and 
amply warrant the findings of guilty of Specii'ications 1-14., inclusive., 
Ch~rge II and of Charge II. . 

7. Specification 15., Charge II., alleges that the accused did at 
New York., New York., with intent to deceive 

- . 

"from on or a.bout October 6, 1943 to on or about October 17., 1943, 
unlawfully pose as and pretend to be a 1st Lt. in the Arrrry of the 
United States., well knowing that said pretenses were false., to the 
prejudice of good order and military discipline.n 
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11Assuming,a rank superior to his own" is a violation of Article of 
War 96 (Hilitary Law. and Precedents, 2nd Ed., Winthrop, page ·727). 

. . 

The accused not only pleaded guilty to the alleged offenses 
but -the stipulated evidence, admitted by the court after full explanat:ion 

to the _accused of its effect, establishes beyond a reasonable doubt his 
guilt and supports the findings of guilty of Specification 15, Charge II, 
and of Charge II. 

· 8. The accused is about 21 years old. The Vfar Department records 
show that he has had enlisted service from 28 September 1940 until 
14 December 1942 "When he was corrnnissionad a second lieutenant upon com
pletion of Officers Candidate School and that he has had active_duty as 
an officer since the latter date. ' 

9. The court was legally constituted. No' errors injuriously af
fecting the substantial rights of the accused were committed, during the 
trial. For the reasons stated the Board of Review is of the opinion · 
that the record of trial is legally sufficient to.support the findings 
o·f guilty of all Charges and Specifications and the sentence, and to 
warrant confinnation thereof•. · Dismissal is authorized upon conviction 
of a violation of Article of War 61 or 96. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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SPJGN 
Cl!· 24486S . 

..1st Ind. 

War Depar~nt., J .A.G.O~,2Z DEC }~ - To the Secretary of War • 

. ' 

t. 'Herewith transmitted £or the action of the President are 
the record ot trial and the opinion of the Board of Review in the 
case or Second Lieutenant Kyle c. Davis (0-1303991)., 328th Intant.ry. 

2. I concur in the opini.on of the Board of Review that the 
record o"r trial is legally sufficient to support the findings and 
sentence as approved by the reviewing authority and legally suffi
c:Lent to warrant confirmation thereof. I recommend that the sentence 
be confirmed and ordered executed. · · 

. 3. Inclosad are a dra£t of a letter £or your signature., trans
mi.tt.ing tht record to the President £or his action., and a form ot 

· Exacutive action designed to carry into effect the foregoing recom
mendation., should such action meet with approval. 

·. Myron c. Cramer., 
Major General., 

The Judge Advocate General.. 

3 Incls. 
Incl l - Record ot trial. 
Incl 2 - Dft. 0£ ltr. for 

sig. Sec. of War. ' 
Incl 3 - Form of Executive 

act.ion. 
' 

(Sentence as approved by reviewing authority confirmed rut 
confinement reduced to two years. G.C.M.O. 54., 5 Feb 1944) . 
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VIAR DEPARTI'illiNT 
Army Service Forces (63) 

In the Office of The Judge Advocate General 
· washineton, n.c. · 

SPJGN 
CM 244884 

'2 2 DEC 1943 
U N I ·T E D S T A T E S ) CAMP ROBERTS 

) 
v. ) Trial by G.C.M., convened at 

) camp Roberts, californ:ia, 10 
Second Lieutenant JOSEPH A. ) November 1943. Dismissal and 
TENNANT (0-1307779), Infantry.)· confinement fo~ ten (10) years. 

) Disciplinary Barracks. 

OPINION of the BOARD OF REVIEW' 
LIPScm.rn, C'cOIDEN and SLEEP.ER, Judge Advocates 

---------~------
1. The Board of Review has examined the record of trial in the 

case of the officer named above and submits this, its opinion, to The 
Judee Advocate General. ·' 

2. The.accused was tried upon the following Charges and Specii'i-. 
cations: 

CHARGE I: Violation of the 61st Article of V/l:l.r. 

Specification: In that.Second Lieutenant Joseph A. Tennant, 
Company A, 79th Infantry Training Battalion, camp Roberts, 
California., did, without proper leave, absent lrlJnself from 
his station at Camp Roberts, California, from about 30 
October 1943 to about 2 November 1943. 

CHARGE II: Violation of the 93rd Article of War. 

Specification 1: In that Second Lieutenant Joseph A. Tennant, 
Company A, '79th Infantry Training Battalion, Camp Roberts, 
California, did, at.Camp Roberts, California, from about 
30 September 1943 to about 31 October 1943, feloniously 
take, steal, and carry away five hundred thirty one dollars 
and no cents ($531.00), lawful money of the Unitea States, 
the property of First Lieutenant John F. Wilbur, Infantry., 
commanding Company A.,·79th Infantry Training Battalion. 
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· Speci.fication 2: In that Second Lieutenant Joseph A. Tennant, 

Company A, ?9th Infantry Training Battalion, Camp Roberts, 
California, did, at Camp Roberts, California, on or about 
30 September 1943, feloniously embezzle by fraudulently . 
converting to his own use lawful money of the United States, 

· ·of the value of eighty dollars and no cents ($80.00), the 
property of Private John w. Shiel, entrusted to him by the. 
said Private John w. Shiel for safekeeping by Second 
Lieutenant Joseph A. Tennant. 

Speci.fication 3 i In that Second Lieutehant Joseph A. Tennant, 
Company A, ?9th Infantry Training Battalion, camp· Roberts, 
California, did, at camp Roberts, California,. on or about 
5 October 1943, feloniously embezzle by fraudulently con
verting to his own use lawful money of the United States, 
of the value of seventy dollars and no cents ($?0.00), 
the property of Private Orville A. Smith, entrusted to him 
by the said Private Orville A. Smith for safekeeping by 
Second Lieutenant Joseph A. Tennant. · 

Speci.fication 4: In that Second Lieutenant Joseph A. Tennant, 
Company A, '79th Infantry Training Battalion,· camp Roberts, 
cali.fornia, did, at Camp Roberts, California, on or about 
30 September 1943, feloniously embezzle by fraudulently 
converting to his own 1,l.Se lawful 'money of the United States, 
of the value ·of thirty dollars and no cents c,30.00), the property 
of Private Don D. Talcott, entrusted to him by the said Private 
Don D. -Talcott for safekeeping by Second Lieutenant Joseph A. 
Tennant•. 

Specification 5: In that Second Lieutenant Joseph A. Tennant, 
Company A, ?9th Infantry Training Battalion, Camp Roberts, 
California, did, at camp Roberts, Cali.fornia, on or about 30 
September 1943, feloniously embezzle by fraudulently con
verting ·to his own use lawful money of the United States, 
of the value of One hundred dollars and no cents (tl00.00), 
the property of Private Charles w. Sutton, entrusted to him 
by the said Private,Charles w. Sutton for.safekeeping by 
Second Lieutenant Joseph A. Tennant. 

He pleaded not guilty to and was found guilty of all Charges and Speci
fications. Evidence of one previous conviction for absenting himself 
without leave for 14 Qays, was introduced. He was sentenced to be. 
dismissed the service, to forfeit all pay and allowances due or to be
come due and to be confined at hard labor at such place as the reviewing 
authority might direct for ten years. The reviewing authority approved 
the sentence, designated: the United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, as the place of confinement and forwarded the 
record of trial for action under Article of' War 48. · 
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3~. Tne evidence for the prosecution concerning Specification 1,. 
Charge II, shows that on 17 October 1943, First Lieutenant John F. 
1'filbur, the commanding officer of Company A, 79th Infantry Training 
Battalion, the organization with.which the accused was serving as ex
ecuti~e officer, issued an order to the.men of that organization to 
the effect that any men who wished to deposit valuables in the company 
safe over the two week bivouac period for which ·the company was about 
to depart, should 11 turn them over to the executive officer * * * to 
be pl.a.cad in the sa.te" (R. 116-118). This order which was issued by 
Lieutenant Wllbur in the presence of the accused was broadcast to 
the men of the organization p,nd as a result thereof a number of the 
men in the organization brought various sums of money to the company 

· orderly room. Prior to this time no instructions had been issued rel.a.-· 
tive to depositing money at the orderly room for safekeeping. These 
sums· of money were received either by the first sergeant or the conpany 
clerk, counted, placed in a sealed envelope bearing the name of the 
depositors and placed in the company safe (R. 15-24, 106-108, ll0,'116-118). 
The evidence showing the names of the men-who so deposited their valuables, 
the date of their deposit, the separate and total amount deposited, and 
the date upon which, following their return from manuevers, they demanded 
the return of their money, ma7be summarized as follows: 

NAME AHOUNT DATE OF DEPOSIT DATE OF Dfil:.:A.ND 

Courneya, J.p.,Pvt. 
Damerow, L.H.,Pvt. 
Deidrich, A.B.,Pvt. 
Barnard, R.F.,Pvt. 

$25.00 
20.00 

140.00 
70.00 

17 Oct. 
16 Oct. 
17 Oct. 
17 Oct. 

JO Oct. 
JO Oct. 
Jl Oct. 
31 Oct. 

(R. 25-37) 
(n. JS-42) 
(R. 42-45) 
(R. 45-49) 

Green, R.C.,Pvt. 
Hadley, B.H.,Pvt. 
Johnson, H.H.,Pvt. 
Johnson, V.L.,Pvt. 
Kohnnann, v.J.,S/Sgt. 
Marshall, D.M., Pvt. 

45.00 
17.00 

· 34.00 
60.00 
80.00 
40.00 

17 Oct. 
17 Oct. 
17 Oct. 
17 Oct. 
17 Oct. 
17 Oct. 

30 Oct. 
30 Oct. 
.30 Oct. 
Jl Oct. 
30 Oct. · 

l Nov. 

(R. 50-53) 
(R. 53-55) 
(R. 55-57) 
(R. 57-58) 
(R. 59-61) 
(R. 62-68) 

Total $531.00 

_ The evidence shows further that the safe in 'Which the money in 
question was deposited was a company safe under the control of Lieutenant 
Wilbur. The corrnnanding ·officer retaineq one key to the safe and gave 
the only other key to the accused who remained at the company area durmg 
the .two. week bivouac period of the com::,anyis ab'Sence. The accused did 
not have pennission to remove any of ·the money which had been deposited 
by the enlisted men pursuant to the commanding officer's instructions. 
During the bivouac period the accused was observed to open the safe and 
to later close and lock it and place the key in l~is pocket. The company · 

. commander was not seen to open the safe during that period (R. 15, 94-96). 

ori 30 October 1943, upon the return of the company fran their 
bivouac area, Lieutenant Wilbur opened the company safe in the presence · 
·of his company clerk and a. group of soldiers 'Who had called at the orderly 
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room for the purpose of withdrawing their money which they had left 
there for safekeeping. .As a result of the examination of the safe which 
followed, the company commander fotmd a number of empty envelopes and 
that the separate sums of money enumerated in the above tabulation were 
missing from the safe (R. 21-23; 88, 97). 

b. The evidence for the prosecution concerning Specification 2, 
Charge II, shows that on 25 September 1943,· Private John W. Shiel,· 
Company A, 79th Infantry Training Battalion, delivered to the first 
sergeant of his company for safekeeping_the sum of ~80 in an envelope. 
Thereafter on 30 September 1943, the accused gave Private Shiel a receipt 
aclmowledging the receipt of the money "for safekeeping". On 31 October 
1943 he called at the company orderly room and, in the absence of the 
accused, requested the return of his money. His money was not found to be 
deposited in the safe and it had not been refunded to him at the time of 
the trial (J>I:os. Ex. p. and A.). 

c. The evidence concerning Specification 3, Charge II, shows that 
on 5 October 1943, Private Orville A. Smith, Company A, ?9th-Infantry 
Training Battalion, delivered $70 · to the company clerk of Company A, 
who in turn delivered it to the acc~sed for safekeeping. The accused 
gave Private Smith a receipt aclalowledging that the money in question was 
received "for safekeepingct. At the time this money was delivered to the 
accused, Private Smith had received no :LI,structions from his com.pa~·com
mander concerning the deposit of money for safekeeping. ()n 31 October 
194.'.3, upon his return from the bivouac area with his company, he called 
at the order]¥ room, and, :IJ;l the absence. of th"&-..a,ccused, requested the 
refund of his money. The money was not found in the safe and has not 
been subsequent]¥ delivered i;o Private Smith (Pros. Ex. Q and B). 

£• The evidence for the prosecution concerning Specification 4, 
Charge II, shows that on 20 September 194.'.3, Private Don n. Talcott, 
Company A, ?9th Infantry Training Battalion, delivered $30 to the first 
sergeant of his company for safekeeping. Subsequently on 30 September 
1943, Private Talcott received a receipt signed by the accused for the 
money previous]¥ handed to his first sergeant, aclmowledging the money.in 
question was received by the accusea nfor safekeeping"• Thereafter.an 31 
October 1943, Private Talcott called at his company order]¥ room· and, in · 
the absence of the accused, requested the refund of his money. The money· 
in question was not found in the safe and has not been subsequent]¥ 
delivered to Private Talcott (Pros. Ex. 0 and D). 

!.• The evidence for. the prosecution concerning Specification 5, 
Charge tr, shows that on 23 September 1943, private Charles w. Sutton, 
Company A, 79th Infantry Training Battalion, delivered $100 to the ac
cused nfor safekeeping". Thereafter on 31 October 1943, upon his return 
to his company from maneuvers, he called at the company orderly room 
and, in the absence of accused, requested the refund of his money.· 
The money was not in the safe and the accused has not subsequently 
refunded the money to Private Sutton (Pros. Ex. R and C). 
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f• The evidence for the prosecution concerning Specification 11 

Charge I, shows that the accused on 30 October 1943, was present with 
his company until about 1100 otclock at which time he left the organization 
and -.s not seen until 3 November 1943. The accused had not been given 
permission to be absent from his organization during this period. On 

November 1943, the accused called his company couunander by long distance 
telephQne from Santa Barbara. Du.ring the telephone conversation the 
accused was told of the loss from the company·safe of about $800. In 
reply the _accused stated ·nr can account. for about eight hundred dollars ot. 

· the money. Would it do ~y good to come b~ck to· camp immediately?" In 
response to this question the accused was ordered by his. company com
ma.ode: to return to his organization at once (Pros. Ex. E; R.·lll-ll5). 

. In a sworn statement, the accused explained that he had become 
greatly@debt.ad by reason of his moving his family from South Carolina 
to California and bQcause he had lost all his personal property and 
belongings in a fire which had consumed his quarters. He stated, 

•:i do not recall definitely the .date that I took money £ran 
the sa.fe 1 but it was definitely the latter part of Sept~ or 
th' 1st of Oct. 1943. My pay check is fairly large but by the 
time I had paid bank notes and current obligations there -was 
practically nothing left. I took from this safe all of the 
money as I list hereon. ·. 

' pvt. Courneya $25.00 
])amerow 20~0b 
Deidrich 140.00 
Barnard 70.00 
Green 45•.00 
Hadley 17.00 
Johnson,H.H. 34.00 
Johnson,v.L. 60.oo 

·s/Sgt. Kolumann ao.oo 
Pvt. Marshall 40.00 

. Shiel: 80.00 
Smith 70.00 

· Talcott • 30.00 
Sutton .100.00 

A total of $811.00 deposited in envelopes was removed 
. by the undersigned and spent on bills, current, and also ex

penses incident to ·various visits to.Paso Robles of mywii'e. 
·* * * In removal of these mem funds I kept an accurate ac
count with i'ull intentions of replacing. this by October · 

.. .30th'~ (Pros. Ex. u1. · 

..The accused ~ined further that he had· intended~ replace the·money 
i taken by-him ·fran ·'the proceeds· of: a loan but that he had been successful 
·, in .~curing a loan ! or only $150 'Which was . insu:t'.ficient. . He added the · 

'_:- assertio~:, · "I .f'ully: intended to .make complete restitution 11nd I have · 
. $t'\iempted thi~' in every way possible. It is believed by the undersigned 
:~s ·can~· ·acocmplished in a reasonable length o.f' time"(Pr9s. Ex~ u). 

-- . 5 .. 
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4a. The accused, after his rights relative to testifying or re

main_ing silent had been explained to him, testified that he was 40 years· 
of age and first entered the service aa a private on 14 July 1922. He 
was subsequently promoted through the various noncommissioned grades 
and became a master sergeant. He subsequently attended the Infantry 
School at Fort Benning, Georgi~ and on 5 January 1943 was commissioned 
as a second lieutenant. The accused explained that he -was married and 
had had six children, four of whom were now: living. The eldest son was 
in the Navy. He explained that he had experienced dif.ficulties in pro
curing suitable housing for his family and that finally, because his 
wife was a poor manager, he brought his family to California to live 
with him. He had borrowed $400 from the bank in order to move his family, 
although the moving cost him approximately $1000. · He a.sserted that ' 
both he and his wife were poor managers (R. 135-140) • · 

During the fir.st part of September 1943, he stated that. there , 
were 

"monies in the safe that was left there from a prior executi:te 
officer, ......- so I noted these monies in there, .J: called these 
men in and gave them my personal hand receipt·. * * * There 
-was a note pressing,' and I had -pay c~ - - or I was going 
to make a loan from the local bank, so I took 'from that safe· a· 
portion of these monies, and it grew, and it grew, a.'ld it grew." 

He stated that he had intended to reimburse the soldiers. The accused 
explained that the envelopes which were fotmd ·in the safe upon 'Which 
the names of men and amounts ware written_ in b'lue pencil were pi,l-pared 
by him to take the pl.ace of the envelopes which he had removed. He . · 
further explained that he had intended to place the various sums of 
'1!loney in these envelopes but failed to do so. The accused explained 
that he had indorsed his -pay check for $322 and another check for $150 
which he had procured as a loan and had thus made na reinstatement of 
approximately t,500" leaving h:im "$300 in arrearsn. Tlie accused admitted 
taking the entire amount of $8ll from the safe of Company A. He as
serted that some of the money of Privates Shiel and Smith had been 
ta.ken in September and replaced by him and then taken again. The ac
cused explained 'that his delay in retuxn to camp after his conversation 

· with his commanding officer was due to the fact that he had overslept -
after having been up late with his nine months old baby who had been 
quite ill (R. l.40-159). Under cross-examination, the accused was un
able to accol.¥1t for the spending of approximately $2000 over a period 
.of two months, the sum of money which he had received, including two 
pay checks, a Government check of reimbursement.for transportation of 
his family to California and the amount taken from the company safe. 
On examination by the court, the accused admitted that he knew that he 
was doing wrong when he took the money in question from the company 
safe and that he was not entitled to take it. · 

£• JJrs. Grace Tennant., wife of the accused, testified· to facts 
corroborating the accused's testimony relative to his difficulties 
and the famil;r move to the west coast. She testified further that the 
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' . . 

· accused'had not made' a regular monthly allotment to her but sent her 
ni9ney whenever she phoned and asked for it. She testified that one 

'' of their· .children had been ill and her illness had necessitated ex
pensive medical care. She was, however,. UI?,ablEi to estimate the 
amollllt of money the accused had sent her during the preceding tlVO 
month period• 

. · . 5. 'ihe Specification, .Charge I, alleges that·the accused ab
sented himsel.fwithout leave from his organization from 30 October 1943 
to about 2 November 1943. The oral test:imony as -irell as· the authenticated 
copy of the accused's organization's morning report sustains, beyond a 

. reasonable doubt, the fiI7.dings of gullty und~r the above Specification. 

6•. Specification 1, Charge II, alleges that the accused did, 
"feloniously take, steal, and co.r:ry away .five :hundred thirty one dollars 
and no cents ($531.00), lawful money of the United States, the property 
of First _Lieutenant John F. rVilbur, Infantry, commanding Comparly A, 
79th Infantry Training Battalionn. . · 

The evidence concerning this Specification·shows,that ten 
men of company A,. in response to an order issued by Lieutenant Wilbur, 
the commanding officer of Company A, delivered a total sum of $531. 
to the first sergeant of the company or the company clerk, to be placed 
in tile company safe for safekeeping. Lieutenant Wilbur testified that 
the accused did not have permission to remove any of the money which 
had been recdved as outlined above from the company safe•. Under the 
facts shown, Lieutenant Wilbur was the officer directly responsible to 
the men £or the money deposited and he therefore acquired a special 
property interest in the money. The 1ranual states that, 

ttr/here general ownership is in one person and possession 
·in another, a special O'M'ler, borrovrer, or hirer, it is optional 
to charge the ownership as in the real owner or in the person · 
in possession (M.G.M., .1928, par. 149.&). 

In view of the above autl,orHy, it was appropriate, in the Specification 
in question, to allege that the total sum of the money, namely ~531,' 
was stolen from Lieutenant Wilbur. The Manual states further, 

"A person then, has the 'custody' of property, as dis-
. tinguished fran · the ,possession•, where, as in the case of 

' a servant, s custody of. his employer• s property, he merely 
bas the care and charge of it for one who still retains·the 
right to control it, and who, therefore, is in possession 
(i.e., constructive possession as distinguished from actual 
possession) of th~ property. •property• in a thing is the 

. right to possession, coupled ordinarily with an ability to 
exercise that right. (Clark)" (par. ·149£, :M.C.?!., 1928). 

Fl'om the language above quoted it is apparent that the accused had mere 
custody of.tho money deposited in response to orders from Lieutenant Wilbur 
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and tnat Lieutenant ,iilbur retained the right to control it 'including the 
right to limit the accused's authority over it to the mere act 0£ placing 
it· in the safe. It necessarily follows, therefore, that the accused ts 
act in taking the money from the safe was not only an abuse of his 
authority but a trespass a;ainst the property in question. The further· 
fact that the accused ad:dtted that he took the money and used it for his 
own purposes justifies the inference that he took it with the fraudulent 
intent to deprive Lieutenant Wilbur permanently of his interest in the 
money. The evidence snpports beyond a reasonable doubt the findings 0£ 
guilty of.Specification 11 Charge II, and Charge II. 

?. Sepcifications 2, 3, 4 and 51 Charge II, allege that the accused 
feloniously ~nbezzled by fraudulently converting to his own use from 
Privc;tes Shiel, Smith, Talcott and Sutton the stnns of. $80, $?0, $30 and 
~100 respectively. · 

The evidence shows very clearly both by the testimony presented 
by the prosec~tion as well as the admissions 0£ the accused, that the 
accused, prior to'the order from the company·commander referred to in. 
paragraph 6 above, received the sums of money designated from each of tf).e 
men named and that he gave each man a receipt, aclm.owledging that the 
filoney was received by him for-safekeeping. The evidence shows, therefore, 
that a fiduciary relationship was created between the four enlisted men 
named in the four Specifications and the accused. The evidence shows 
further that the accused admittedly took the four sums of money in
trusted to him and used them for his own purposes•. Such unauthorized 

· use of the four sums of money terminated the accused's right to retain 
possession thereof and constituted a wrongful embezzlement in violation· 

. of Article of War 93. The evidence supports, therefore, beyond a 
reasonable doubt, the findings of guilty of Specifications 21 3, 4 and 5. 

8. The records of the Office of The Adjutant General show that 
the accused is approximately 40 years of age. He has had continued en
listed service from 14 July 1922 until he was discharged to accept a 
cotllll.ission as.second lieutenant on 5 January 1943. His efficiency ratings 
as a soldier are shown as above average, excellent, satisfactory, superior, 
and satisfactory. From 24 August 1925 he was a technical sergeant in 
the band of the 13th Infantry 'Where he has served his entire enlisted 
service. On 5 !uay 1943 he was sentenced to be restricted to the limits 
of his ca..~p for 6 months,, to forfeit ~50 per month for a like period and 
to be officially reprimanded for absenting himself without leave for 
approximately fourteen days, in violation of Article of 1'7ar 61. The 
forfeiture·s vrere ren1it_ted and the sentence as thus modified approved. 

9. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during·· 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty_and the sentence 
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and to warrant confirmation thereof. A sentence of dismissal is author
ized upon a conviction of violation of Article of war 61 or 93. 

~f~Judge Advocate. 

___(_0n__Le_a_v_e_)_______, Judge Advocate. 

Judge Advocate. 
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SPJGN 
CM 244884 

1st Tod. 

War Dep~rtment, J.A.G.O., 8 JAN 1944 - To tha Secretary o.f War. 

l. Her811:ith transmitted fur the action of the President are 
.the record of trial and the opinion of the Boa.rd -0£ Review in the 
case of Second Lieutenant Joseph,\•. Tennant (0-1307779), Infantry. 

·2. I concur in the opinion of the Board of Revimr that the 
record o! trial is legally sufficient to support the findings and · 
the sentence and to warrant confinnation thereo.t' •. I recomnend 
that the sentence be confinned but that the oonfinament and .for- · 
!eitures be remitted and that the sentence as th.us mod.i!:Led be 
ordered executed-: 

J. Consideration has bean given to the ·attached letter fro~ 
Honorable Edith Nourse Rogers, House of Representatives, Washington, 
D. c., dated 10 Daceniber 1943, addressed to the Secretary of War and 
to a letter dated 11 December 1943, .from Mrs. Grace R. Tennant, th~ 
ldi'e of the accused, addressed to the President.· ' 

4. Inclosed are a draft or a ·ietter for your signature; trans
mitting the record to the fresident fur his action, and a torm o! 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet nth approval. 

· Myron ~. Cramer, 
Major General, 

The Judge Advooa te General. 

5 Incls. 
Incl l. - Record of trial. 

·rncl 2 - Dft. o! ltr. for 
aig. Sec. of War. 

Incl 3 - Fonn of Executive 
. action. 

Incl 4 - Ltr. from Honorable 
Edith Nourse Rogers. 

Incl 5 - Ltr. from Mrs. Grace 
Temant. 

(Sentence confirmed but confinement and forfeitures remitted. 
G.C.M.O. 90, 26 Feb 1944) 
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¥.AR DEPART'.r.,lENT ~
Ann:y- Service Forcb_ 

In the Of'tice of The Judge Advocate General 
washington,n.c. 

(?J) 
,: 

SPJGQ 
CM 244946 DEC 1943 

UNITED STATES ) ARMY AIR FORCES 

v•. 
) 
) 

F.ASTERN TECHNICAL 'ffiAINING COMMAND 

Second Lieutenant RAIMOND 
J. FORBES {o-6898S8), Air . 
Corps. 

) 
) 
) 
) 

Trial b;r o.c.y., convened 
at Seymour Johnson Field, 
North Carolina, 13 and 17, 
November 1943. Dismissal. 

OPINION of the BOA.RD·OF REVIffl 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined b;r the Board of Review and the Board submits this, its 
opinion, to The Judge .Advocate General. · 

2. Accused was tried upon the following Charges l1nd Speciticationsa 

CHARGE Ia Violation or the 83rd Article of war. 

Specification la In that 2nd Lt. Raymond J. Forbes., 322nd 
· Fighter Squadron, did at East Haddam, Conn., on· or about 
1730, 6th October 1943, suffer through neglect a P-47B 
Airplane, serial no. 41-5974, of the value of $105,000, 
military property belonging to the United States, to be 
damaged by lOW' and hazardous flying in the amount of 
$131.20. 

CHARGE II& Violation of the 96th Article of War. 

Specification la . In that 2nd Lt. Raymond J. Forbes did at East 
Haddam, Conn., on or about October 6th 1943, recklessly 
and hazardously fly a P-47B, no 41-5974, Government owned 
airplane at an altitude of about 150 feet and as a result 
tl\ereof, did hit high tension power lines, in direct T.lola
tion of MF Regulation 60-16, dated September 9, 1942, Cir
cular 3-8, HQ., 1st Fighter Command., dated 30 Jum 1943, 
and )26th Fighter Group Operations .Memorandum 60-') dated 
24th July, 1943. 

Specification 2 t Finding of not guilty. • 

• 
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Accused pleaded not guilty to all Charges and Specifications. He was 
found not guilty of Specification 2, Charge II and guilty- or all other 
Specifications and the Charges. No evidence or previous conviction was 
introduced at the trial. He was sentenced to be dismissed the service.
'Iha reviewing authority disapproved eo much of the findings of guilt,. 
of Specification 1, Charge II, as involves a finding o1' guilty- o:t the 
words •Circular 3-8, HQ, 1st Fighter Command, dated ,30 June 1943•, 
approved the sentence and forwarded the record of trial !.or action under 
Article or War 46. 

3. Briefly summarized the evidence for the prosecutl.on is as 
follows1 Accused was, on 6 OCtober 1943, a second lieutenant, Air Corps, 
and a member of 322nd Fighter Squadron o:t the 326th Fighter Group, 
stationed at Westover Field, Massachusetts (R. 12; Pros. Ex • .3)• 

Ch that date and prior thereto, the altitude at which planes were 
to be fle1rn by personnel of the Air Corps within the operations area o:t 
the )26th Fighter Group was fixed by Operations Memorandum No. 60-9, Head
quarters )26th Fighter Group, 24 July 1943• 

Section III of said memorandum provides 1 

11Authoritys 'IWX, nc, 0173H 11 October 1942 IFC 
Circular J-8, JO June 1943 NYADW Circular 55.;.15 
7 July 1943-'IWX nc D67JE. 

"No pilot of thi e command will at aey time f1J" 
below 1000 feet except on landing and take-or.rs 
and ground gunnery missions. Severe disciplin
ary action will be .taken ·against aey pilot nola
ting the order mentioned.• 

In Section VI thereof, it is provided: 

"Authoritys AAF Regulation 60-16, 9 September 'ffiX 
nc M57lE 27 May 1943. rmx nc P406E 12 April 
1943, TWX YIC M952E, 31 May 194). 

"All aircra1't in this region will maintain 
minimum 1000 foot altitude except on landing and 

take-off * * *"·· 
A cow of this memorandum, signed by accused, and acknOll'ledgi.ng that he 
had read and, llithout question, understood it was introduced in evidence 
(R. 23; Pros. EX. 6). 
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A letter from the operations officer of the 326th Fighter Group 
dated 14 August 1943 was introduced in evidence {R. 13; Pros • .ElC• 4). 
This letter stated that, to clear up any coo.fusion as to what aircraft 
accidents should or should not be repo~d, it was directed that all 
accidents of any sort regarding. any aircraft, aircraft equipment or 
personnel be reported, completely and accurately in avery detail to 
Headquarters, )26th Fighter Group and to Group S-2 office; and that piiots 
will report to their sub-squadron commanders all accidents of arr:, nature 
that come to their attention. This letter .had been posted on the 
bulletin board in the pilots• room and all pilots were required to read 
and be. conversant with matters published thereon at all timas (R. 13). 

On 6 October 1943 accused was sent upon an acrobatic mission, 
known as Mission No. 7. The clearance form ( Tuf ~ Ex. B) and., testimony
of Corporal Robert c. Y.alat, Assistant Crow Chief of the plane flown, 
shows that accused took- off in pla.'le P-47B, serial No. 41-5974, from 
Westover Field at 1635 o•clock on that day (R. 22; Pros. Ex. 5). The 
clearance form and fonn #23 (Pros. Ex. 5) ine1icate that the landing, 
after the flight, took place at 1800 Tihile the flight report (Pros. Ex• 3) 
shows the landi~ was 1830. 

Corporal Henry Feideni'ran, Crew Chiof of the ·plane nown by ac
cused on 6 October 1943, testified that he gave the plane a pre.flight 
exam:ln~tion prior to the flieht made by accused, and except !or "the T.o.n 
which "is a mod:U'ication of hose lines, and clamps for fuel and oil 
systems", heh ad found the plane in good condition (R. 21). 

By stipulation between accused, defense counsel and the trial 
judge advocate it was agreed that, if Michael H. 14'aher were present in 
court, he would testify under oath, that he resides at Portland, Connecticut; 
th&t on 6 October 1943 at about 5:45 p.m., he was sitting in a tower of the 
drawbridge of the bridge at East Haddam, Cormecticut; that his attentioµ was 
attracted by the noise of two airplanes flying low along the Cormecticut 
River, headed north, am that the plane on the west side of the river i:tit 
hieh tension electric -wires but continued north following the river (R. 11; 
Pros. Ex. l). 

. 
It was likewise stipulated and agreed that airplane P-47B, serial 

number 41-5974 was the property of the United states on 6 October 1943, 
was of the value of $105,000 and was, on that date, damaged in the a.mount 
of $1Jl.20 (R. 11; Pros. Ex. 2). 

Upon landing at Westover Field after the flight in question, ac
cused entered upon his night report, Fonn 1-A, {Def. Ex. A), under the 
section "Remarks", the following information: 
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"#3 Cowling Damaged /s/ R. J•.torbes, 2nd Lt. 
Landing Light Broken /s/ R. J. Forbes, 2nd Lt.• 

To this was added the following notations 

"Prop. Nicked (Cpl. R. c. Malat, isst. c. C.) 9 • 

Flight Report, Form 1-A and Flight Report Form l, accompacy 
one another, Form 1-A being· primarily an engineering report filed inthe 
Engineering office 'While Form 1 is the flight log which is sent up 
through Operations channels (R. 16). 

On the Flight Clearance Report (Def. .Ex. B) accused had made 
the notationa 

"Nose Cowling Damaged. Lending Light Broke. 
/s/ R. J. Forbes, 2nd Lt. A.C." 

No other report was made by accused on 6 October 1943• 

On the following day (7 October), Major Henry H. Norman, 
Squadron Camnander of the )22nd Fighter Squadron (R. 12), having been 
told by the_ operations offtcer of the accident to Lieutenant Forbes' 
plane (R. 18), personally inspected the damage to the ship (R. 16, 18). 
Major Norman was not on duty at the time accused landed the plane on 6 
October 1943 but on the following day accused did, within a reasonable 
ti.me after coming on duty, personally' r~port the accident to him after 
accused had spoken to the operatiais officer about the accident (n. 19, 20). 
The substance of this report was that he (accused) had flown through some 
wires across the Connecticut River near East Haddam and that the damage 
to his plane was such as was noted on "Form lA" and "! Fighter Command 
fo:nn"; that he landed at Westover, looked at the plane,' checked it and 
filled out the fonns which he took up to the operations oi'!ice and de
posited in a box provided for the pirpose and then "left the line to go 
hcmie ·for 'his off duty hours" (R. 29, 30). :Major Norman did not consider 
this report a compliance with the rules and regula.tions governing re-
ports of accident inasmuch as such reports were not to be made to him 
directly but to the sub-squadron coll'.Dl'lander, in the first 'instance (R. 13,' 
19,·31). . 

Cor'l>oral Malat, assistant; crew chief on the ship flown by ac
cused (R. 21) testified that, although the plane used by accused on 6 
October 1943 was in good oondition at the take-off, he discovered after 
it landed that it had suffered two large holes in the primary cowling, 
the left· hand oil-cooler was damaged and the propeller had two small 
nicks in it (R. 22). 
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Captain Fernando Fernandez, 322nd. Fighter Squadron, the officer 
1'ho officially investigated these charges testified that he visited the 
scene or the alleged accident and observed certain high tension wires 
crossing the Connecticut river which accused is alleged to have hit (R. 
27). The wires were approximately J.50 to 200 !eet above the river and, 
at the most, 75 feet above ground level. He personally :interviewed ac
cused on 9 Qctober 1943, informed him of his rights, advising that.. "he 
could make a sworn or unsworn statement, or he could remain silent; that 
arij"thing he might say could be used against him in a court-martial; told 
him or his right to cross-examine the .witnesses 1'ho came before the in
vestigating officer and of his right to object to anything they said. 
Accordl.~ to Captain Fernandez, accused "was perfect~ contented to let 
the matter rest as it was", saying •he had nothing to hide and felt that 
he was guil~ and would let the matter go as it was• (R.27)•.Accused 
then made t~ following statement 1 

•r, Raymond J. Forbes, 2nd Lt., A.c., A.u.s., ASN 
o-689858 was cleared for an acrobatic f'light between the hours 
of 1630 and 1800 on the sixth day of October 1943. I took 'Off 
in the P-47B, No. 5914, assigned to me at 163S. I lei't Traffic 
and climbed to 10,000 feet and colllllenced acrobatic maneuvers 
working South. This continued until about 1720 when I noticed 
another P-47 in the vicinity at about 8,000 feet. I fell into 
format.ton with him and remained there about five minutes, then 
I dropped into trail and followed hia about !iva minutes more. 
This was in the vicinity of East Haddam, Connecticut, the ti.me 
between 1720 and 1730. At 1730 I peeled a.ray and dropped down 
on the Connecticut river intending to drag the river on my way 
back to Westover Field. The last I saw or the other ship, it 

· was above and behind me ~ m:, left. 

•r was flying low up the river when I noticed a bridge 
cross~ the Connecticut River ahead of me between Tylerville 
and East Haddaiu. I raised up, passed the' bridge and dropped 
dawn again close to the water. About 300 yards further up the 
river a high tension pCM'er line crosses parallel to the bridge. 
AJJ it was getting dusk, I didn't see the wires until the last 
fraction of. a second. I pulled up, but too late to clear the 
wires and I hit at least one o! them. I immediate~ started a 
climb. At this ti.me I noticed the other ship mentioned about 
2000 i'eet above and ahead. of me to m:, left. 

"I continued the climb until 5000 f'eet and tested the land
ing gear, wing flaps, cowl flaps, and propeller. The7 seemed 
in working order, so I continued on m:, way to Westover Field, 
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entered traffic and landed at 1600. After parking the 
ship, I got out and looked at the damage. I saw the n_?se 
cowling was damaged and the landing light broken. These I 
wrote up in the fonn lA, which I left in the plane. I re
turned to the pilots room and entered the same remarks on the 
First Fighter Command Clearance. 

tt'I'he following day Lt. Chaskin asked what had happened 
and I told him and at the first opportunity reported to Major 
Norman.n 

This was signed and sworn to by accused in the presence of 
c.w.o. Clair R. Yaw, Assistant Adjutant (Pros. Ex. No. 1; R. 28). 

4. Accused having been fully informed of his rights by the defense 
counsel and the president of the court~ elected to testify under oath 
(R • .3.3). He stated in pertinent part that on 6 October 194.3 he was oo 
an acrobatic mission. After completing the mission, he "was feeling . 
pretty gocxi and it was getting pretty late". He npicked up the river", 
flying low, at an altitude of about 150 feet. At Ea.st H~ddam, approach
ing the bridge, he "lifted up•. It was then dusk and at "just the last 
fraction of a second" he noticed the wires of a power line which he hit. 

· He was •scared" but II climbed up and tested the airplane to see that it 
was worldng all right". Everything seemed to be all right so he re
turned to Westover and landed (R • .35). When he found the plane da."118.ged 
he filled out Form l, Form lA and Form 2.3, reciting therein the damage 
done and reported the accident verbally on the next day to the Squadron 
Commander, Major Norman. He admitted that he did breach fiying regu
lations by flying his plane below the minimum altitude requirements and 
hitting the power lines in doing so (R. 36), and that he had read the 
rules and regulations governing reports of accidents when they were 
posted on the bulletin board. He also admitted that he had made no 
effort to find his flight leader when he landed at Westover Field after 
his flight, "didn't even look for him" but, as it was late, went on 
home (R. 38). 

He admitted that during the investigation by Captain Fernandez 
he made a statemait but insisted that he -was not fully advised of his 
ccnstitutional rights (R. 36-.38), in that he was not told that·anything 
he said could be used against 'him nor that he did not have to make a 
statement unless he wanted to· (R • .37 ). He admits that the Articles of 
War have been read to him "several times" but nothing about courts
martial (R• .38). Captain Fernandez flatly contradicted this statement 
(R. 27). 
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5. At the threshold of the trial after the law member., Major Miller., 
had stated cause for his own challenge and the court had sustained it., 
and another member had been peremptorily challenged by the prosecution., 
defense counsel interposed a challenge for cause against every remaining 
II\8Illber of the court for the reason that there had been read to each, 
prior to the date of trial, in a manner not disclosed., Circular No. 3-8., 
Headquarters First Fighter Command., Mitchel Field, New York. The defense 
contended that the effect of this circular was. to influence the court in 
considering the punishment to be imposed should accused be .found guilty, 
and by publishing this circular the appointing authority sought to 
illegally attempt to control the exercise by the court of the powers vested 
in it by law., in violation of Paragraph 5, Manual for Courts-Martial, 
1928. 

This procedure amounting to a ehal.lenge to the aITay, the 
president of the court ver:, properly suggested that members of the court 
should be individual.ly challenged. Defense counsel thereupon challenged 
Captain Roy J. Brown, a member., !or the reasons first assigned. It was 
then stipulated and agreed that defense should be deemed to have chal
lenged each member for the same cause., in turn, and that the ruling upon 
the challenge of Captain Brown would be accepted as the ruling as to all 
others. There was considerable argument but no evidence was introduced 
in support of the challenge. Before the court closed for the considera
tion of the challenge Captain Brown announced in open court: . . 

"The fact that this circular was read to me in the presence 
of the other members of ·the court has no bearing on the way 
that I would vote if this man is convicted., or if he is 
acquitted. , So far as influencing my own personal opinion by 
that, it did not have any influence whatsoever". 

The court was thereupon closed, the vote was taken., and upon 
opening, the president amounced that the challenge was not sustained. 

No other me.mber of the court was asked to .state "ffhether he had 
fonned an opinion in the case or whether the reading cf the circular 
had in tmy way influenced his judgment regarding the guilt 9r innocence 
of the accused or the punishment _to be imposed in case accused were found 
guilty. Accused did not challenge any menber peremptorily and 'When asked 
thereafter whether he objected to being tried by any member of the court 
then present replied:. "Subject to the challenge previously entered, the 
accused has no other objections•. 

The prosecution finally asked:. 
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. "ln view of the proceedings, is there arr:, member of the court 
who now feels that· he should not· be a member of the court?" 

There being no r~sponse, the president stated "No member does" (R. 5). 

It is fundamental. that, while courts should be liberal in 
passing upon challenges, they need not sustain a challenge upon the mere_ 
assertion of the challenger. The burden of maintaining a challenge rests 
on the challengine party {MCM 1928, par. 58£). 

Here there was no showing that Captain Brown, or any other 
member of the court, could not fairly and impartially try the accused. 
Accused had the duty of introducing evidence in support of the grounds 
upon which his challenge was based and, since he. failed to do so, it 
must be assumed that no real or substantial ground far challenge existed. 
Certainly it was not shown that the appointing authority attempted to 
control the exercise, by the court, of the powers vested exclusively in 
it by law. Upon such a meager shOYd.ng of suspected bias or prejudice it 
camot be said, in the absence of personal and individual. examination of 
each member on voir dire touching the matter, that the court' committed 
error in failing"t'o 'suitain the challenges am no substantial rights of 
accused were violated thereby. 

Thereafter, upon arraigmnent, defense counsel interposed a moticn 
to strike Specification 1 of Charge II on the ground that· the words 
"recklessly and hazardously" as well as 11and as a result thereof, did hit , 
high tension power ]j nes" were interlined 1n the Charge Sheet by an offi
cer unauthorized to do so an:l that such interlineation constituted a sub
stantial change of the Specification requiring reinvestigation. 

It was shown that the iaterlineations were initialed by the 
assistant staff judge advocate in the performance of a duty imposed upon 
him (1~M 1928, par. .34). The additional -words pt"oduced no substantial 
change in the Specification. The gravamen of the offense, as originally 
laid and as stated in the amended Specification, is the violation of the 
pertinei;it regulations, circular and memorardum specified. The record 
shows that the Charges, thus amended, were referred for trial 27 October 
194.3, a copy of the Charge Sheet was served upon accused 29 October 1943 
and the trial was commenced on 13 November 1943. Reference for rein~ 
vestigation, under all the circumstances, was wholly unnecessary. To fly 
a plane in the locale designated at an altitude less than 1000 feet was, 
by.regulations and orders, . presumptively reckless, hazardous and wrongful 
and the addition of the words indi.catif€ the result of the low fiying are 
merely descriptive and, to that ext~nt, surplusage. But, even though the 
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amendment had constituted a substantial change of acc~ation to which ac
cused was unEi::lle to properly plead an:i defend, defense counsel had ample 
opportunity to request a continuance to prepare a defense (MCM 1928, par. 
73)• This he failed to do. 

6. · In addition to the admissions ma.de by accused, under oath that 
he ttdid breach flying regulations by flying this ship below the minimum 
alt.itude", the findings of guilty as to Specification l of Charge II, are 
abundantly supported by competent other evidence of recoro. 

The Specilicatioo alleges direct violatim of Army Air Foree 
Regulations 60-16, dated Septanber 9, 1942, Circular J-8, H.Q., 1st Fighter 
Command, dated JO June 1943 and J26th Fighter Group Operations Memorandum 
60-9, dated 24 July 1943. 

0£ the three, only the Operations 'Memorandum was introduced in. 
evidence. Although there is no a~thentication o£ the copy by seal, inked 
stamp or other identification mark, or by certificate of the custodian o! 
the original, as required by paragraph ll6a, Manual for Courts-Martial, 
1928, no objection was offered by the defense. It is also observed that 
while the signature or accused appears on the copy, acknowledging that he 
had read and, 'Without question, understood the plll'port or the memorandum, 
there is nothing to show when his signature was placed thereon. However, 
since this me~randum was dated 24 July 19fiJ and section IX thereof provides: 

"F.ach pilot will be rurni.sbed 3 copies of this memorandum. ill 
three copies will be signed by the pilot.- One copy to be re
tained in the pilots personal P.I.F., one copy to be retained 
in Sq Operations office and one copy to be .filed in Group Opera
tions", 

it JD/irJ" be presumed that accused received such copies and was aware or the 
contents or the memorandum before he undertook his flight on 6 October 1943, 
especially since he made no objection to its introduction and made no 
effort to rebut the inference. There was, therefore, no error in admit
ting the memorandum in evidence. 

Since the court was authorized to take judicial notice of Air 
Force Regulations (MCM 1928, par. 125), it was unnecessary to offer Army
.Air Force Regulations 60-16 in evidence. 'lbe court erroneously took' 
judicial cognizance or ncircular 3-8, H.Q. 1st Fighter Camnand, 30 June 
1943" as this emanated f'rom an authority interior to that appointing the 
court, and since a copy of this circular was not introduced in evidence, 
the reviewing authority properly disapproved so much o£ the findings as 
related thereto (Spec. 1 or Chg. II). 
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By his own testimony, accused ad.mitted conduct which con

clusively shows that he suffered the plane he was_ operating to be 
damaged "through neglect". He testified that, although it was dusk, and 
visibility consequently impaired, he violated the known regulations and 
flew at such a low altitude that he hit the wires of a power line shown 

· to have been only 75 feet above ground level and about 150 to 200 feet . 
above the level of the river and which he was unable to see "until the 
last fraction of a second". This, together with the stipulation fixing 
the ownership and value of the plane and the amount of damag-e done, is 
legally sufficient to support the findings of guilty of Charge I and the 
Specification thereunder. 

7. Accused is 22 years, 9 months of age. Records of the War De
partment disclose that he was born in Saginaw, Michigan. He was gradu
ated· from high school and served during July and August of 1938_ in the 
Citizens Military Training Corps. He entered the service in N"ovember 1939 
and served at Kelly Field and Brady, Texas, until October 1942 at which 
time he became an Aviation Cadet. After completion of the prescribed 
course of t~ining he was commissioned a ·second lieutenant, Army of the 
United States, on 30 August 1943, entered upon active duty on the same 
date at Foster Field, Texas, and.was thereupon assigned as a single engine 
pilot to Mitchel Field, New York. He is married. 

8. The court was legally constituted and had jurisdiction of the ac
cused and the offenses charged. No errors injuriously affecting the sub
stantial rights of the accused were committed at the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings as modified by the reviewing authority and the sentence, and 
to warrant confirmation of the sentence. A sentence of dismissal is 
authorized upon convictioj1~~ticle or War 96. 

~ 
......i:ii--4-..a..;a.::::!i.::l~:::::::Z::S::::;t;:::l.:~~L&-~-' Judge Advocate. 

1 Judge Advocate. 
='Q -

.• ) 
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1st Ind, 

2 0 DEC IS4JWar Department, J.A.G.O., - To the Secretary ot War. 

1. Herewith transmitted for the action of the President are the· 
record ot trial and the opinion of the Board of Review in the· case of · 

; Second Lieutenant Raymond J. Forbes (0-689858), Air Corps. · . 

2. · I concur in the opinion of the Board of Review that the reeord 
of trial is legally sufficient to support the findings as approved by 
the reviewing authority and the sentence and to warrant confirmation 
thereor; I recommend that the sentence be conf'irmed but commuted to a 
reprimand and forfeiture of $100 of his pay per month for three months 
and that the sentence as thU8 modified be carried into execution. 

J. Inclosed are a draft of a letter tor your signature, trans~ 
mitting the record to the President for his action, and a form of 

_Executive ~ction designed to carry into effect the recommendation here
inabove made, should such action meet with approval. 

:Myron C. Cramer, 
Major General, 

.3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. of ltr. for 

sig. Sec. of War. 
Incl.3-Form of Ex. action; 

(Sentence confinned but commuted to reprimand and forfeiture of 
$100 pay per month f?r three months. G.C.M.O. 29, 15 fan 1944) 
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WAR DEPARTMENT 
Army Service Force, 

In the Off"ioe of TM Judge Advocate General 
Washington. D.C. (85) . 

·' SPJGK 
CM 2.44948 15 JAN 1944 

U N I T B D S T A T E S ) THIRD AIR FtlRCE 
) 

Te ) Trial by G.C.M•• convened 
) at M:lrris Field. Charlotte.

' Seoond Lieutenant ARTHUR ) North Carolina. 9 November 
G. CLIFTON {0-730866). ) 1943. Dismiaa&l.. 
Air Corps. ) 

.. 

--~----------------------------OPINION ot the BOARD OF REVIEW 
LYON, HILL and\ANDR&'iS, Judge .Advooatea. 

1. The Board of Review has examined the record of trial in the oase 
of the officer named above and submits this;its opinion, to The Judge 
Advocate General. 

2. Accused was tried upon the following Charges and Speoifioations a 

CHA.RGE Ia Violation of the 58th Article of War. 

Specification la In that Second Lieutenant Arthur G. Clifton, 
Fourth Tow Target Squadron, Camp Stewart Army Air Field. 
Camp Stewart, Georgia, did, at Camp Stewart Anny Air Field, 
Camp Stewart, Geqrgia on or about 15 September 1945. desert 
the service of the United States and did remain absent in 
desertion until he was apprehended by military police at 
Savannah Hotel. Savannah. Georgia, on or about 16 September 
1943. . 

CHARGE Ila Violation of the 96th Article of War. 

Specification la in that Second Lieutenant At-th~ G. Clifton, 
Fourth Tow Target Squadron, Camp Stewart Army Air Field. 
Camp Stewart. Georgia, did. at Savannah Hotel. Savannah,\ 
Georgia., on or about 16 Sept_ember 1943, with intent to 
decei -ve, wrongfully and unlawfully, register• with .,. woman 
other than his wife., as Lieutenant and Mrs. A. G. Clifton 
and by means thereof. did fraudulently obtain from Savannah 
Hotel, Savannah, Georgia, hotel accommodations under oonditions 
unbeooming.a.n Officer and a gentleman. 

Specification'2 a In that Second Lieutenant Arth'..lr G. Clifton, 
Fourth Tow Target Squadron, Camp Stewart Anny Air Field, 
Camp Stewart, Georgia on or about the.13th day of September 
194·3 with intent to deceive Army,Em.ergenoy Relief, Ca.mp 
Stewart Section of Fourth Service Command Branch, did 
officially s_tate in an application for assistance :to the 
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' 
said Army ~ergenoy Relief. Camp Stewart Seotion of Fourth 
Service Comnand. Branch, that he had not been paid for August,. 
which statement was kno'Wil by said. Second Lieutenant Arthur 
G. Clifton to be untrue· in that the said Seoond Lieutenant 
Arthur G. Clifton had been paid for the ~onth ot August 1943. 

Specification 3: In that Second Lieutenant Arthur -G. Clifton., 
Fourth Tow Ta.rget Squadron, Ca.mp Stewart Arrrf'J Air Field• 

. Camp St~nart, Georgia, at Headquarters Fourth Tow Target 
Squadron~ Camp Stewart A:rrrw Air Field. Camp St:ewart. Georgia.., 
on or about the 13th day of September 1943 with_int~nt to 
deceive v'lillie.m A. llcCo~ell, Major. Air Corps. Commanding, 
Fourth Tow Target Squadron, Camp Stewart Arrrr;r Air Field. 
Camp Stewart. Georgia, that he the said Second Lieutenant . 
Arthur G. Clifton had not been paid by the United States to~ 
the month of August 1943. which statement by the said Second 
Lieutenant Arthur G. Clifton was untrue and false. 

He pleaded not guilty to Charge I, but guilty of a violation of Article 
of War 61, guilty to the Specification of Charge I, except the words 
"desert". and •in desertion", substituting therefor respectively the 
words •absent himself without leave from" and "without leave", of the 
excepted words. not guilty., and of the substituted wo1:"ds, ·. guilty; not 
guilty to Charge II, but guilty of a violation of Article of War 96J 
&uilty to Specification l of Charge II. except the words •under condi
tions unbecoming a.n Officer and a gentleman", of the excepted words., 
not guilty; guilty to Specification 2 of Charge IIJ and not guilty to 
Specification 3 of Charge II. He was found not guilty of Charge·r, but 
guilty of a. violation of _Article of War 61, and guilty of the Specifica
tion of Charge I, except the words "desert" and •in desertion", sub
stituting therefor respectively the words "absent himself without leave 
from" and ''witho~t leave". of the excepted words not guilty, of-the sub
stituted words guilty; and guilty of Charge II and all its Specifications. 
No evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. 

3. A summary of the evidence with respect to the separate Charges 
e.Ild Specifications is as follaNst 

a. Specification. Charge I. 

Major William A. MoConnell, Air Corps, COllllllanding Officer of the 
Fourth. Tow Tare;et Squadron. Camp Stewart· Army Air Field, testified that 
he had known accused since about the 15th of September; that accused wa.a 
absent without leave the day after he reported; a.nd that "after he had 
been gone a. couple of days• he (Major McConnell) reported his absence. 

- 2 -
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to the military police. Witness next savr accused at 11 o'clock the same 
evening at which time witness placed accused under arrest, restricting 
him to the post (R.6,7). Without objection by defense, there was in
troduced into the record as Prosecution's Exhibit l an authenticated 
extra.ct copy of the morning report of the Fourth Tow Target Squa.droi:i, 
Ce.mp Stewart Army Air Field, Camp Stewart, Georgia (R.6). This extract 
showed accused from duty to absent without leave on. 16 September 1943 
(Pros. Ex. 1). It was stipulated ~etween the prosecution and defense 
that accused absented himself' without leave from his organization and 
station at Camp Stewart, Georgia., on 15 September 1943, and that he 
remained absent until 16 September 1943, when he was apprehended by 
military police !t the Savannah Hotel, Savannah, GeorGia (R.5). 

b. Specification 1, Charge II. 

Without objection, the prosecution introduced, as Prosecution's 
Ex:hibit 2, a photostatic copy of a Signature Card of' the Savannah Hotel, 
Savar,.ns.h, Georgia. (R.6; Pros. Ex. 2). This exhibit shows the assign
ment to "Lt. and Mrs. A.G. Clifton, 0-730866 -- Tampa, Florida", of 
Room No. 504 at that hotel. The date of' assignment or occupancy is not 
shown on the card. The "0-730866" is accused's serial number as shown 
by the Charge Sheet. It was stipulated that "the signature shown on" 
this signature oard was "the signature of' accused" (R.6 ). It was also 
stipulated between prosecution and defense that accused, with intent to 
deceive, registered with a woman other than his wife, as Lieutenant and 
Mrs. A.G. Clifton, and that he did "thereby fraudulently obtain from 
/.Jh~ Savannah Hotel, Savannah, Ga., hotel accommodations" (R.6) 

c. Specifications 2 and 3, Charge II. 

Major McConnell testified that accused reported to him the day 
accused arrived at their field. · Accused ca.me to see witness in the 
afternoon of that day and had with him an application for a loan from 
:funds of the Army Emergency Relief (R.7,9). The Major stated that ac
cused presented the application to him, stating that he had not been 
paid during the :inonth of August' and that he would appreciate it if 
witness would approve the loan. \'fitness approved the loan and accused 
"got his.money that afternoon" (R.7,8). The prosecution introduced in 
evidence without objection a certified true copy of the application 
filed by accused and approved by Major McConnell (R.8) • .The application 
was dated 13 September 1943 and set forth that aooused had monthly pay 
and allowances of $338.25, with deductions of' $6.60. It f\trther stated 
that accused was n1a.st pa.id July 1943", that he received the sum of 
$252.90, and that he entered on duty (presumably meaning at that station) 
on 11 September 1943. The. application requested a loan of' $100, and · 
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stated that the oircum.stances prompting the request were that upon dis
charge from a general hospital and in ensuing travel, accused's baggage 
was stolen fro:n the train. The application went on to st9.te that due 
to "expense from this and /th~ fact that have not been paid for August 
results in m:, requesting loan (Pros. Ex. 3). The application further 
showed that the loan was approved and granted, and that accused acknowledged 
receipt of $100, promising to repay it in full on 1 October 1943 (Pros. Ex.3). 
It was stipulated between prosecution and defense thfl.t 

"*••accused, on or about 13 September 1943, with intent to 
deceive Army Fl!lergency Relief, did officially state in an 
application for assistance that he had not been paid for August, 
1943, which statement was untrue and was "known by aocused to 
l}e !1{1-true, in that he had been paid for the month of Augus~ 1943 " •. 
{R.6) 
Lieutenant Colonel Oliver H. Waltrip, Medical Corps, Station Com

plement, Morris Field, North Carolina., testified that he was b~se surgeon 
at that field, and that he had considerable experience in psychiatry. He 
said th.a.the had occasion to observe a.ocused over a period of approximately 
a y;eek, and that in his opinion accused was sane when observed and at 
the time of the commission of the offenses, and knew the difference be
t\<1een right and wrong (R.10). 

First Lieutenant Joseph J. Lowenthal, Flight Surgeon, 4th Tow 
Target Squadron, Cs.mp_Stewart, Georgia, testified that he had some train• 
ing in psychiatry, that he had observed accused oli:aica.lly, and that as 
a. result of this observation he· believed that accused was a "constitutional 
inadequate". By this, he explained, he meant that accused ~ew the difference 
between right and wrong, and was sane, but that he was pro~1e to :make the 
same mistakes over and over again (R.10,11). 

4. ~'vidence for defense. 

Accused testified under oath~ He admitted absence without leave, 
but denied intention to desert the service (R.12). He testified that he 
met "a certain woman"·in Savannah, Georgia, was particularly attracted to 
her, and registered with her in a hotel as man and wife (R.12,13,14). He 
stated that he had been having finanoial and marital difficulties (R.13, 
16 ), and that vrhile he was with this woman he was drinking and having "a 
very good time" (R.13,16). They decided they would go to.Havana (R.13), 
but he did not plan to stay away aIJ.y more than "two or three days • • • 
or not even that long" (R.14,16). He denied th.a. t he had any intention to 
desert, and stated that he .fully intended to return (R. i:::,1s ). He did not 
know whether he was drunk,· but he was. able to walk, talk, and use the 
telephone, although he "would not say I had oomplete control of my 
faculties" and "would not say my judgment was good then" (~.14,16)_. 

- 4 -



(89) 

Yiith r~spect to the Specification charging tba.t he registered a.t , 
the Savannah Hotel, Savannah, Georgia, with a woman other than his wife, 

· accused "freely.admitted" that he "did go to a certain hotel in Savannah, 
Georgia, and wrongfully: register with another woman as man and wi:t'e 11 {R.12 ). 
This was the woman referred to previously (R.13,14 ). He stated that his 
own wife' was working at Ta.mpa, Florida (R.15). 

With respect to Speoifioations 2 and 3 of Charge II, charging, 
respectlvely,. that accused officially stated in an application for assis
tance to Arm:, Emergency Relief that he had not been paid for the month o:t' 
August when, in fact, he had been paid, and that acoused falsely stated 
to Major.McConnell that he had not bden paid for the month of August, 
accused ad.mitted 11freely 11 that he "did make a misstatement on an applica
tion for a loan from the Army Emergency Relief that he did not reoeive 
••*.pay for August" (R.13). Likewise, though he had pleaded not guilty 
to making a false statement to Major McConnell, he was asked the following 
question and made the following· answer& (R.14) · ·. . 

"Q. Why did you tell Major MoConnell you had not been paid, 
did you think you would not get a loan if you did not 
tell him that t · 

"A. Yes, sir, I oould not get a loan unless I had not been 
pa.id or had some vai.id excuae .and I fully intended to 
pay the loan, which I did•. It was a false statement, 
but it was not my intention to deoeive anyone or the 
Government. It was my intention to get the money until 
the en:! of the month." 

Aocused further testified that he went to the Army lfaorgenoy Relief 
office and asked if it would be possible to borrow one hundred dollars, 
and that he was told that it would if' he had good enough reason. and ' 
that aocused could have the money if' it were necessary for his living 
(R.15). He admitted that his statement to Army Emergenoy Relief and to' 
Uajor McConnell that he had not been paid for August was untrue (R.15}. 
He testified that he "had finanoial troubles", that he received approxi
mately ~340 per month, but had "trouble getting along on'that" {R.15~. 
He had a wife and a ste);)-ohild aged 15 months and made en allotment to 
the child. However, he had received most of that allotment himself for 
the previous few months (R.14, 15,16)•. 

5. It is the opinion of the Boe.rd of Review that the evidence of' 
the pr6secution, the plea of accused, and the testimony of accused 
warranted the findings of guilty-of Charge I and the Specifioation thereof 
as modified by exceptions and substitutions, in violation of Article.of, 
War 61. 

With respect to Specification 1 of Charge II, the plea of guilty, 
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the stipulations and the testimony of aocused, together with the regh• 
tration card supported the allega'tions of the Specification. The conduct 
alleged oonsti tutes a. violation of Article of War 95 when the false re
gistration is for the purpose of securing a room for an immoral purpose. 
The oharging of suoh immoral purpose may be fairly implied from the 

· wording of the Specification. And while such purpose may; be fairly in
ferred from the very fact of suoh false registration, in this case ac
cused by his own testimony to all intents and purposes admitted that 
he intended to obtain a room for an immoral purpos~. 

Accused pleaded guil:ty' to Specification 2 of Charge II and by 
stipulation he admittod that he falsely represented that he had,not been 
paid in August, as alleged in that Specification.· It follows from this 
stipulation that accused was pe.id in August. Such evidence was properly 
before the court for consideration on the question of.accused's guilt 
or_innooence of Specification 3,·one element of which Specification was 
that accused had been pa.id in August. All the other element·s of Speci
fication 3 of Charge IIwer~ proved by the testimony or Major McConnell. 

6. War Department records shaw that accused·is 23 years of age 
and is married. He is a high school graduate and enlisted in the Regular
Arm::! (Air Corps) in J.\i.y 1939. He was appointed an aviation cadet in 
Mi.roh 1942. and honorably discharged 28 September 1942 to accept appoint
ment.as a second lieutenant, Air Corps Reserve, on 29 September 1942. 

7. The court was legally constituted and ha.d jurisdiction of the 
person and the subject matter. Uo errors injuriously affecting the sub
stantial rights of accused were committed during the trial. In the 
opinion of the Bo_a.rd of Review the re-cord of trial is legally sufficient 
to support the findings _of guilty and the sentence and to warrant con
firmation thereof. Dismissal is mandatory upon a conviction of violation 
of .Article of War_ 95 and autnorized upon a conviction of violation of 
Article of War 61. 

Judge Advocate. 
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1st Ind. 

War Department., J.A.G.o• ., 3 · FEB 1944 - To the Secretary or War. 

1. Herewith transmitted for the action of the President are the 
r.ecord of trial and the opinion of the Board of Review in the case of 
Second Lieu~enant Arthur G. Clifton (0-730866), Air Corps. 

2. I concur in the opinion or the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant oonf'ir.mation thereof. The accused was found guilty'of 
absence without leave in violation of Article of lfar 61, and of three 
specifications in violation or Article of War 95, charging., respectively, 
ret1;ister~ at a hotel as man and wife with a woman not his wife, wrong
fully obtaining a loan from the Army Emergency Relief by means of a false 
official statement, and making a false· official statement to his com
manding officer. He was sentenced to be dismissed the service. There 
·are no extenuatin; oiroumstances. His conduct stamps ,him as morally 
unfit to remain an officer. I recommend that the sentenoe be oonf'ir,med 
and carried into execution. 

3. Inclosed are a draft of a letter for your signature transmitting. 
the record to the President for his action and a fonn of Executive action 
designed to carry into effect the recommendation hereinabove made., should 
such action meet with approval. 

J.tyron C. Cramer., 
!!ajor General, 

3 Inola. The Judge Advocate General. 
Incl.1-Record of trial. 
Inol.2-Draft of ltr. 

for sig. Sec. of War. 
Incl.3- Fonn of Ex:. action. 

(s;'ntence confirmed. G.C.M.O. 135, 24 Mar 1944) 
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WA...'F/. DEPARTIBNT 
Anny Service Forces 

In the Office of The Judge Advocate General 
Washington,D.C. (93) ~ 

· SPJGH 2 7 DEC 1943
CM 244990 

UNITED STATES ) .SECOND AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) Army Air Base, Sioux City, 

Second Lieutenant ROBERT ) Iovra, 9 Novenber 194). Dis
C.• HER.RON (0-3?.5986), Air ) missal. 
Corps. ) 

-~--------
OPINION of the BOARD CF REVIEW 

DRIVER, Wl'TERHC6 and CLEJ..i.EN'IS, Judge Advocates• 
. -----.----

1. The Board of Review has examined the record of trial in the· case 
of the off~cer named above '3.nd submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tionst 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that 2nd Lt. Robert c. Herron, 354th Base 
Headquarters arrl Air Base Squadron, Army Air Base, Sioux 
City, Iowa, did, 1fithout proper leave absent himself from 
his organization and station at Army Air Base, Sioux City, 
Iowa, from on or about 0900, li october 1943 to en or about 
1730, 13 October 1943• 

CHARGE II1 Violation of the 96th .Article of war•. 

Specifications In that 2nd Lt. Robert c. Herron, 3.54th Base 
Headquarters and Air Base Squadron, Anny Air Base, Sioux 

• City, Iowa, having been restricted to the limits of ~ 
Air Base, Sioux City, Iowa, did, on or .about 28 Qctober 1943 
break said restriction by going to Sioux City, Iowa. 

He pleaded not guilty to and was .found guilty of all Charges arrl Specifi
cations.· Evidence of a prior conviction !or absence without leave !or one 
day and the issuance of three worthless checks was considered by the court. 
He was sentenced to be dismissed the service. The reviewing authority ap
proved the sentence arrl forwarded the record of trial for action under the 
48th Article ·or War. 
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3. Evidence for the prosecutions 

a. Specification, Charge Is An extract copy (Ex. A) of Special 
Orders No7 278, Headquarters 18th Replacement Wj_ng, Salt Lake City, Utah, 
dated 5 October 1943, whowed accused'transferred to t.~e 354th Base Head
quarters and Air Base Squadron, Anny Air Base., Sioux City, Iowa. The 
orders directed accused to proct·ed on or about 6 October 194.3, without 
delay, to· his new station, and upon arrival to report to the commanding 
officer for duty. It was stipulated that accused registered·at a hotel in 
Omaha on 10 October, at the West Hotel in Sioux City on 11 October., where 
he remained on 11 and 12 October, an:! reported for duty at 5145 p.m. on 
13 October. A!ter accused reported at the Anrr:r Air Base, he was ques
tioned by Captain F.dvdn s. Cram, the base adjutant, as to the reason for 
his delay. Accused stated to Captain Cra.'ll that he received his orders in 
Salt Lake City on 7 October, but iras ill and marked "quarters" until 9 
October; that he left Salt Lake City at about 6:00 p.m • ., 9 October, and 
arrived at Omaha at about 11:00 p.m., 10 October, where he stayed over
night; ,that he left Omaha at about 6100 p.m. 11 October and arrived in 
Sioux City at about 10:30 the same night; and that on his arrival in Sioux 
City he r~gistered at the West Hotel. Accused stated further to Captain 
Cram that he had "come upn with an enlisted man, who he thought had called 
the base to request permission for accused to "stay downtown" ·and report 
the following day; that on 12 October he •felt rather sick" and reriained at 
the hotel; that he inten:led to re,ort at 8:00 a.m., 13 October, but "slept 
throo.gh•; that he "felt sick" on 13 October and remained at the hotel ·until 
4•30 p.m,; that he reported at the base at.5145 p.m. that day; and that it 
had not occurred to him to call the base that morning. Captain Cram 
testified that accused did not request Cl!' receive permission for a "delay 
en route" and had nQ pErmission to be absent. from the base. It was shown 
that train schedulespermit a person to leave Salt Lake City at 6100 _p.m., 
arrive at Omaha at 8140 p.m. the next day, leave there at 10145 p.m., and 
arrive at Sioux City at 1145 a.m, the next morning. A!ter his arrival at 
the Air Base accused was admitted to the base hospital, and while there 
stated to Lieutenant Florence I. Andersen, Arrrty Nurse Corps, that there was 
"nothing wrong"; that he 1.'elt "perfectly" all right; that he ns sent over 
to the "medical officers• because he had stated he was ill when he arrived 
in townJ · that he was not ill but had heard that the conmandi ng officer 01' 
the base was strict; and that he was frightened, so gave "that as an ali'di"• 
Accused a.lso stated that he had previously been ill at Salt Lake City 
(R. 8, 10-24, 34). . . 

I ' 

£· Specification, Charge II: "Colonel Eaton", the base commander, 
issued an order to accused restrictine him to the_ base. By direct authority 
of Colonel Eaton this order was repeated to accused on 14 octobe~ by 
Captain Cram, who instructed accused to remain within the limits of the base 
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unt~l such ti.me as the commanding officer saw fit to lift the restric
tion, pending· clarification of the nAvVOL" status of accused and whether 
or not charges would be preferred against him. The restriction was fer 
no definite period and had not been _lifted on 28 October 1943. Captain 
Cl:ifton W. Cole, base executive officer, testified that on 28 October 
1943, he saw accused, accompanied by another officer a,rxl two ladies in 
the bar of the West Hotel, Sioux City. He had seen accused on several 
occasions at the base and was positive in his identification. On or 
about the Friday evening preceding the trial accused told First Lieutenant 
Ralph A. Harks that he was awaiting trial by general court-111artial, · 
charged with having ngone AWQLn before reporting in to the post, and for 
breaki~ restr:i.ction. He further stated to Lieutenant ~ks that Captain 
Cole claimed to have seen him coming out of a bar with another couple and 
a young lady, and "I don•t know whether he did or not, but it's a cinch· 

. I didn't see him" or 11he may have seen me or he r.r;a.y not, but I did not 
see him" (R. 14-16, 20-21, 24-34). 

4. For the defense: In an unsworn statement to the court accused 
stated that he received orders on 7 October transferring him to Sioux 
City. He had been sick, with a recurrence of malaria, his glands were 
swollen, he had a bad cold, and his temperature was over a hundred. ()1 

8 October he was "put in cparters" by the examining physician. en the. 
morning of 9 October he received clearance and was told to check in at 
the hospital on arrival at his new station. He left Salt Lake City on 
the six o•clock train that night and arrived in Omaha at 8:30 p.m., 10 
October. As he was still sick he stayed overnight at the Hill Hotel in 
Qnaha, He slept late the next morning and that afternoon re-routed his 

'luggage to Sioux City. He took the six o1clock'train from Qnaha and ar
rived in Sioux City at about 10:00 p.m. He was still having trouble with 
his glands, and an enlisted man he met on the train told him to check in 
at a· hotel and it would be all right for him to report at the base in the 
morning.· He registered at the West Hotel and slept until noon the 
following day, 12 October. He started out for the base, but the weather 
had taken a "terrific change•, and as· he was still feeling ill he went 
back to bed and stayed there until about six o I clock in the evening. 
He "tried to eat", then went back to bed, and slept until noon of the 
next day. It took until about 5:30 or 5:45 p.m•. to get his luggage at 
the Railway Express and to go to the base. When he talked to Captain cram 
after his arrival at the base he knew ho should have called the base, but 
it "never occurred11 to him. Colonel Eaton notified him that he was under 
restrictioo. He did not want, to go to the hospital and was sent there . 
over his protest. Lieutenant Andersen was in his room a great d~al and. 
he told her he had been sick when he arrived, but was feeling better ~nd 
saw no reason why he should go to the hospital. Accused denied r.r;a.king the 
statement that Colonel Eaton was a "strict officer11 , but claimed the 
doctor at the hospital made such a statement'to him. He did not tell 
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Lieutenant Andersen he went to the hospital to ~scape punishment (R. 43-46). 

After the court had received evidence of previous convictions 
and data as to age, pay, service and restraint of accused and the prosecu
tion had made an argument with respect to proper punishment, accused made 
a further unsworn etatement, directed to mitigation of punishment, as 
follows: He had been an officer for about a year anj a half before get
ting into trouble at Boise, Idaho. He entered the Army on 5 JUly 1941, 
and served in Panama and the Canal Zone. Shortly after war was declared 
he was transferred from the Air Corps to the "Engineers". He had been 
recommended for promotiCl'l but at the time of his transfer the recommenda
tion was resciooed. He was "duty officer with the Engineers• for about 
six months and 1110rked as a traveling paymaster, his duties .taking him from 
one station to another. . During this time he was never questioned about the 
length of any stay at a station, or for taking too· much time going from. 
one station to. another, or in returning to his base. He caught malaria 
while in the jungles and after having three recurrences in Panarr,a.·was sent 
back to the states on the advice of the Medical Department. After return-. 
ing he was again recommended for promotion, but there -was a change in com
manding officers and the promotion was denied. Accused sta.ted that he 
·had always •done any job11 given him, and that if any organization w0uld 
give. him a chance he would work to the best of his ability (R. 53-55). 

5 • . The evidence shows that accused received orders transferring him 
to the 354th Base Headquarters and Air Base Squadron, Artrzy' Air Base, Sioux 
City, Iowa and directing him to proceed there without delay. He left Salt. 
Lake. City on the evening _or 9 October, arrived in Onaha, Nebraska, at about 
8130 the following evening, and spent the night there at a hotel. By 
t&ld.:Q?: a train leaving ()naha at 10:45 the same nieht he reached that place, 
accused would have arrived at Sioux City at 1:45 a.m., 11 October. He left 
Qnaha at about 6:00 p.m., 11· October, and reached Sioux City at about 10:00 
p.m., the same day. Instead of gaing to the base accused register~d at 
a hotel and stayed there until the evening of 13 October, when he reported 

/

for duty. He did not have permission to be absent from the base, and had 
neither requested nor received permission for a delay en route. The com
manding officer of the base restricted accused to the limits of the base. 
On 28 October.accused broke the restriction by going to Sioux City, where 
he -was seen in a hotel bar. The evidence shOW's beyond any reasonable 
doubt that4 accused was absent without leave from 11 October to 13 October 1943, 
$nd that he broke restriction on 28 Oc~ober 1943 as alleged. 

6. 'lhe accused is 24 years of age. The records of the Office of The 
Adjutant General show his service as followsa Appointed secorrl lieutenant, 

· Cavalry-Reserve, ·Anny of the United States, 8 July 1940; accepted 25 July 
1940; active dut7 5 July 1941. · 
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7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to .support the findings of guilty and the sentence, 
and to warrant cont:innation of the sentence. Dismissal is authorized 
upon conviction of a violation of the 61st or 96th Article of War• 

---~---~--· ,Judge Advocate....~.......,.-........__· ______,__ 

~ ,Judge Advocate 

~L r£ cLJJudge Advocate 

' 

• 
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1st Ind. 
• 

War Department., J.A.G.o • ., aA'> . - To the Secretary of war. 
· · 31 DEC 1~~ 

1. Herewith transmitted for the. action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Robert c. Herron (0-395986), Air Corps. 

·2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. The accused was 
absent w.i.thout·leave for two days (Spec., Chg. r), and, having been re
stricted to the limits of his post, broke the·restriction by going to 
Sioux City, Iowa, where he was seen in a hotel bar (Spec., Chg. II). He 
has one prior conviction (29 July 1943) of absence 'Without leave for one 
day and of drawing and issuing; with intent to defraud., three worthless 
checks, each in the amount of $20.00. I recommend that the sentence to 
dismissal be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, trahsmit
, ting the record to the President for his action, cl.nd a form of Executive 
action carrying into effect ~~e recommendation made ~bove. 

~.e-.~~ 
, 

Myron c. Cramer, 
Major General, 

3 Incls. - The Judge Advo~ate General • 
.Incl. 1-Record of trial. 
Incl. 2-Dft. ltr. for sig.

S/w•. 
Incl. 3-Form of action. 

{Sen.tence confirmed. o.c.M.O. 103, 10 Mar 1944) 
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WAR DEPARTMENT 
Army' Service Forces 

In the O££ice of The Judge Advocate General I 

Washington, D. C. · . {99) 

SPJGN 
CM 245014 . ., 3 FEB 1944 

UNITED STATES ) 42ND .INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) GamI>. Gruber, Oklahoma, 28 and 

Second Lieutenant JOHN w. ) 29 October 1943. Dismissal,
C. COOKERLY, JR. (0-ll09866) 1 ) total forfeitures and con
Corps of Engineers. ) finement £or three (3) years. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB1 SLEEPER and GOLDEN1 Judge Ad voca.tes 

1. The Board of Review has examined the record of trial in the case · 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused.was tried upon the following Charges and Specific
ations: 

CHARGE: Violation of 'the 96th Article of war. 

Specification l: Finding of not guilty. 

Specification 2: In that Second Lieutenant John w. Clement . 
Cookerly, Jr., 142d Engineer Combat Battalion, did, in 
violation of Section 3981 Title 181 United States Code, 
at or near Rolla, Missouri on or about 5 July 1943 
knowingly aid or assist in obtaining transportation 
in inter-state commerce for Norma Jean Hamilton, a fe
male persOI)., for immoral purposes, to wit, unlawful sex
ual intercourse between the accused and the said Norma 
Jean Hamilton. 

Speci.t'ic;:ation 3: In that Second Ueutenant John w. Clement 
Cookerly, Jr., 142d Engineer Combat Battalion, did1 in 
violation of Section 398, Title 181 United States Code, 
at or near Fort Leonard Wood, Missouri, on or about 5 July 1943, 
knowingly procure a ticket to be used by Norma Jean Hamil-
ton, a .f'emale person., in inter-state coill!llerce in going 
from the State of Missouri to the State of Oklahoma, for 
immoral purposes, to wit., unlawf'µl sexual_intercourse be-
tween the accused and the said Norma Jeao Hamilton, whereby, 
the said Norma Jean Hamilton was transported in inter-
state commerce between the State of Missouri and the State 
of Oklahoma. 
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Specification 4: Finding of not gullty. 

Specification 51 Finding of not guilty. 

Specification 61 Finding of not guilty. 

Specification 7: Finding of not guilty. 

Specification 8: Disapproved by the reviewing authority. 

ADDITIONAL CHARGE I: Violation of the 95th Article of War. 

Specification l: In that Second Ueutenant John w. Cle~ent 
. Cookerly, Jr., 142d Engineer Combat Battalion, did, at 

· :Muskogee., Oklahoma on about 20 July 1943 to about 31 
July 1943 conduct himself in a manner unbecoming an 
officer and~ gentleman by living and cohabiting as man 
and wife 'With Wanda Waneta Wilson, a woman not his wife. 

Specification 21 In that Second Ueutenant John w. Clement. 
Cookerly; Jr., 142d Engineer Combat Battalion., did., at 
Muskogee., Oklahoma from about 6 July 1943 to about 31 
July 1943 conduct himself in a manner unbecoming an 
officer and a gentleman by living and cohabiting as man 
and wife 'With Nonna Jean Hamil.ton., a woman not his wife. 

' . 

Specification 3: In that Second Ueutenant John w. Clement 
Cookerly, Jr., 142d Engineer Combat Battalion, did, at 

'Muskogee, Oklahoma on about 20 July 1943 represent that 
Wand.a Waneta Wilson was his 'Wife by signing the register 
at the Severs Hotel, Muskogee, Oklahoma in the fpllowing 
manner., to wit, •Lt. & Mrs. John c. Cookerly, Camp Gruber, 
Oklahoma", which said statement was .false and was known 
by the said Ueutenant Cookerly to be .false. 

Specification 4: In that Second Ueutenant John w. Clement 
Cookerly, Jr• ., 142d Engineer Combat Battalion., did at 
Muskogee., Oklahoma on abo~t 6 July 1943 represent that 
Norma Jean Hamilton was his wife by signing the re~ister 
of the Muskogee Hotel., Muskogee, Oklahoma in the .following 
manner., to wit., •Lt. & Mrs. John c. Cookerly, Camp Gruber., 
Oklahoma•, which said statement was false and was !mown 
by the said Ueutenant Cookerly to be false. 
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ADDITIONAL CHARGE II: Disapproved by the reviewing authority. 

Specifications Disapproved by the reviewing authority. 

The accused pleaded not gullty to each of t.he Charges and Specifications 
and was found not guilty of Specifications 11 4, 5, 6, and 7 or Charge 
I but guilty or all Charges and of all other Specifications thereunder. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor at such 
place as the reviewing authority might direct, for five years. The review
ing authority disapproved the findings o! guilty o£ Speei!ieation 8 of the 
Charge, the Specification, Additional. Charge II, and Additional Charge II; 
approved the sentence but reduced the period of confinement to three 
years; and forwarded the record of trial for action under Article o! War 
48. 

3. The evidence for the· prosecution shows that the accused was 
married on 3 September 1941 to Betty Louise Witt at Accident, Maryland. 
Ea;-1.y in 1942 he was serving as a noncommissioned ortieer in the J;rJq 
and was stationed at or near Bremerton, Washington., •About the first 

.ot Febru.a.rys he made the acquaintance of Wanda Waneta Wilson, who was a 
resident of that town. They •dated• one another frequently, and, atter 

· \. short period, they announced their •engagement•. He commenced having 
sexual intercourse with her in Mey and continued his intimate relations 
with her approximately once a week until 4 November 1942 when he was 
transferred to the Officers candidate School at Fort Belvo1r1 Virginia. 
Prior to his departure they discussed the question 0£ whether she should 
join him at his new station. According to Miss Wilson., •sometimes he 
said he would like £or me to be there. Other times he said he would -
not like for me to go• (R. 102; Elc. Q; R. 28-301 46, 86, 921 94). 

Soma nine deys a.tter his arrival at Fort Belvoir he lll'Ote her that 
•I am looking !orward to seeing you in Washington soon*** /.tat] me 
know when you are coming and if you can arrange your travel so that you 
will arrive that evening so that I can meet you•. Having purchased 
a railroad ticket out o! hor own f'unds, Miss Wilson le!t for Washington, 
D. c., on the i'irst of December and arrived there on the filth. She 
saw the accused that evening and every week-end thereafter until be was 
graduated and assigned to Fort Leona.rd Wood, Missouri, around l Februar;r 
1943. On several occasions prior to his commissioning they conferred 
about her •tutu.re travels•. •One time he said he was in the Army for a 
long time and he would probably see a lot of country ,mile he was ill. it. 
Another time he said he was going to be traveling around £rem place to 
place in the Army and I should go home and not live in~ towns and 
follow him around•. Since he •believed he would not be Lat Fort Leonard 
wooo]long•, it was finally decided that she "Was to· stay in Washington · 
until. he found where he would be• (R. 31-34., 461 f!7; Elcs. El and E2). 
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Pending further word from him, she went to Boston, Massachusetts, 
to visit a friend of hers named Helene Madsen. On 21 Febru.ar;y 1943 he 
wrote her from Fort Leonard Wood .that 11 ! am af'raid that I am going to be 
stuck here !or a few months•. She immediately called him on the long 
distance telephone about •my coming dawn there. He seemed rather reluctant 
but final~ he consented• and promised to send her some money for her 
railroad fare. Since he failed to do so prompt~, however, she borrowed 
sufficient i'unds from her friend w1th which to purchase a ticket to Rolla, 
Missouri, which was near Fort Leonard Wood. On her arrival in Rolla on 
15 March 1943, she contacted the accused on the telephone and saw him two 
or three days later. After staying at a hotel for a short while she 
moved to No. 12, Rolla Gardens, •a private residence•. She and the 
accused resumed their relationship and had intercourse with one another 
two or three times in the ensuing month. During this period he assumed 
and paid her living expe~es. He lived nth her openly and introduced 
her as his wife to several o! his felJ,ow officers and their wives, among 
them Lieutenant and Mrs. Teel (R. 35; Exs. Gland G2; R. 36-38, 40, 42, 47-48, 
52-53, ~, 92). 

I 
As a result o! their illicit union she was then in an advanced stage 

o! pregnancy. The expected baby was of course a subject tor discussion. 
Miss Wilson testified that they talked about how •soon his divorce would 
be final., when we would be married, vmat we would name the bab7 and so on•. 
•It was understood that i! it was a boy it would be named John Willlam 
Clement Cookerlytl. She registered at the local hospital as Mrs. Cooker)Jr, 
and on 29 May 194.3-she gave birth to a boy prematurely (R. 38, 49-50). 

While Miss Wilson was still in the hospital, the accused shifted 
his attentions to Miss Norma Jean Hamilton, a fourteen year old clerk 
employed at one of the post exchanges. She had mat him in FebruA17, 
.md in June she •started going with him•. About l July 1943 the;y 'drove 
out in her .father's automobile, parked on the highway, and had their 
first intercourse with one another. This and subsequent instances o! 
sexual relations between them were admitted by her 1n· a written statement 
and by the accused in an oral statement to Mr. w. L. Buchanan, a special 
agent of the Federal. Bureau of Investigation; but at the trial she denied 
that there had been any improprieties (R. 55-56, ~, 92, 95; Ex. Ml). 

On 5 July 1943 the accused left Fort Leonard Wood to assume a new 
post at Camp Gruber, Oklahoma. Miss Hamilton accompanied him to the 
railroad st~tion at Lebanon., Missouri. There, according to her test;J.mony, 
he •asked me in the presence of the sergeant and a lieutenant and two girls • 
not to come with him, but I told him I wanted to come, because I wanted 
to be near him. I asked him ii' I could borrow the money to come with him. 
He said, 1Yes' 1 and I borrowed the money from him and came to Yuskogee, t:· 
@klahomi/ with him, but I paid him back later.• When asked whether she' 
purchased the ticket., she replied •No., he did•. Earlier the same day ·the ;;;."" . 
accused had a telephone conversation with Miss Wilson in which he sa:t.a that.,· 
she ·•might come down here in a few days then go home• (R. 41,- 5~57,. &"11 92; 95; 
Ex. Ml). .-~-~··· ..; 

- •Y 
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Upon their arrival at Muskogee' 6 July 1943 the accused and Miss 
Hamilton went to the Muskogee Hotel 'Where he signed a. registration card as · 
•Lt. & Mrs. John C. Cookerly". In her written statement she averred that 
they had intercourse that night, but on the witness stand she tesillied 
that he did not come up to her room nor spend the night with her. The 
following day she rented a. room from a Mrs. Bertha Milliken and moved into 
it. She introduced herself to her land.lacy' as Mrs. Cooker]¥ and later 
introdu.ced the accused as •Lt. Cookerly". Although Miss Hamilton state<! 
at the trial that she had no sexual relations with the accused in the 
new room, and al.though her testimony was in part corroborated by that of 
Mrs. Milliken., there is substantial. evidence to the contrary- (R. 58-59; 
Eic. Ml; R. 18-19., 24-25, 28, 62., 65, 70, 76, 84). 

In the meantime the accused had failed to cammmicate with Jliss 
Wilson, She finally called him on the telephone and •I told him when I 
would get in and he said he would meet me•. Yrs. Teel had reserved a rooa 
for her at the Hotel Severs in the name of •Mrs. Cookerlytl for the twen
tieth of July 1943. The accused was not there when she arrived., but he 
came in shorUy therea.f'ter and registered for •Lt. & Mrs. John c: Cookerl.yt'. 
They spent that night together. During the next few days he visited and 
had intercourse with her seven or eight times., displayed affection toward 
the child, and provided the funds with which she paid her bills. Their 
relationship was not destined to endure. One eTening after informing 
Miss Hamilton that he would be unable to come to town., the accused was 
seen by her with Miss Wilson. The cat was out of the bag~ Miss Hamilton 
con!ronted Miss Wilson and., upon comparing notes., they became convinced 
of their lover• s per.tidy. Both severed their connection with him. en 
7 August 1943 Miss Wilson married Private Thomas Murray., a military 
policeman stationed at Camp Gruber (R. 20-22., 28., 41-44., 84; Ex. Yl.).' 

The accused was taken to the office of Mr•. Buchanan for questioning 
on 6 August 1943. He readily adlp.tted his sexual adventures with Miss 
Wilson and Miss Hamilton but did not sign a statement (R. 86-94). 

4. The accused., after his rights as a witness were tully explained 
to him., elected to remain silent. The only evidence presented by the 
defense was the testimony o! Captain George w. Barcik., the Classification 
Officer., Headquarters 42nd Division., Camp Gruber., Oklahoma. He stated 
that his headquarters maintained an officiaJ. register of all of!icers 
reporting to.the division., and that the a.ecused signed in on 6 July 1943 
at 1710. '!'his was intended as corroboration ot Miss Hamilton's testim~ 
that the accused did not come up to her room at the Muskogee Hotel nor 
have intercourse with her on that date. 

5. Speci!ication 2 ot Charge I alleges that the accused on or about 
5 July 1943 did., in violation of Section 398., Title 18., United States Code., 
at or near Rolla, Missouri, •knowingly aid or assist in obtaining trans
portation in interstate commerce for Norma Jean Hamilton., a female person., 
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for immoral purposes, to wit, unlawful sexual·i.ntercourse between the 
accused and the said Norma_ Jean Hamilton•'• Specification 3 of Charge I 
alleges that the accused committed another violation of Section 398.at 
the same time and place in that he did •knowingly procure a ticket to be 
used b;y ?form.a Jean Hamilton, a female person., in interstate commerce in 
going from the State of Missouri to the State of Oklahoma, for immoral 
purposes, to wit, unlaw1'ul. sexual intercourse between the accused and the 
said Norma Jean Hamilton, whereby, the said Norma Jean Hamilton was trans
ported in interstate commerce between the State or Missouri and the State 
of Oklahoma.• These offenses are laid under Article of War 96. Specifica
tion l or Additional Charge I alleges that the accused did at Muskogee, 
Oklahoma., on or about 20 July 1943 to about 31 July 1943 conduct himself 
in a manner unbecOJ!li.ng an officer and a gentleman by living and cohabiting 
as man and wife with Wanda Waneta Wilson, a woman not his wire. Speci
fication 2 of Additional Charge II alleges the accused committed the 
same offense at the same place between 6 July 1943 to 31 July 1943 with 
Norma Jean Hamilton, & woman not his wife. Specification 3 of Additional 
Charge I alleges that the accused did at Muskogee,-Oklahoma, on or about 
20 July 1943 •represent that Wanda 1raneta Wilson was his wife by signing 
the register at the Severs Hotel, Muskogee., Oklahoma. in the following 
manner, to rlt, 'Lt. & Yrs. John c. Cookerly, C~ Gruber,O}clahoma•, 
which said statement was false and was known by Lt.he accuse§ to be false•.· 
Specification 4 of Additional Charge I alleges an identical representation 
by the accused on 6 July 1943 at the Muskogee Hotel, :Muskogee, Oklahoma 
rltb. respect to Norma Jean Hamilton. All of the acts complained ot under 
Additional Charge I are set forth as violations or Article of War 95. 

Section 398, Tit.le lB, United States Code, comnonl.;r referred to as 
section 2 ot the Whit:,& Slave Traffic Act or the Mann Act, reads as follows, 

•MJY·person who shall knowingly transport or cause to be 
transported, or aid or assist in obtaining transportation tor, 
or in transporting, in interstate or .foreign commerce, or in 
any Territory or in the District or Columbia; any woman or girl 
for the purpose ,of prostitution or debauchery, or for any other 
immoral purpose, or with the intent and purpose to induce, en
tice, or compel such woman or girl to become a prostitute or to 
give herself up to debauchery, or to engage in any other irmnoral 
practice; or who shall knowingly procure or obtain, or cause to 
be procured or obtained, or aid or assist in procuring or ob
taining any ticket or tickets, or any form of transportation or 
evidence of the right thereto, to be used by any woman or girl 
in interstate or foreign commerce, or in any Territory or the 
District of Columbia, in going to any place for the purpose or 
prostitution or debauchery, or for any other immoral purpose, or 
rlth the intent or purpose on the part of such person to induce, 
entice., or compel her to give herself up to the practice of 
prostitution, or to give herself up to debauchery, or any other 
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immoral practice, lfhereby a:n.y such woman or girl shall be 
transported in interstate or toreign commerce, or in a:n.y 
Territory or the District of' Columbia, shall be deemed guilty . 
of a felony, and upon conviction thereof' shall be punished by a .tine 
not exceeding $5,000, or b7 imprisonment of not more than five 
years, or by- both such fine and imprisonment, in the discretion 
of the court.• 

The record presents conyincing proof' of two violations o£ this statute 
by the accused. Both he and Miss Hamilton admitted before the trial 
that the;y had had intercourse with one another in Missouri; that, when 
he was ordered from Fort Leonard Wood, she went to the railroad station 
with him to see him of!; that at the last moment it was decided that she 
should accompany him to Muskogee, Oklahoma; that he purchased a rail-
road ticket for her either with his or her money; tha:t; the;y traveled 
together to Muskogee, Oklahoma; i,11d that on the first night after their 
arrival they had sexual relations at the Muskogee Hotel. Other evidence 
indicates that they subseq,uently had intercourse on a number of occasions 
at Mrs. Millikan's house, but "l'ihether this was the f..ct is immaterial.. 
Actual intercourse is not a condition precedent to a conviction under the 
Mann Act. The transportation of a:n.y woman or girl for •immoral purposes• 
is sufficient regardless of whether that purpose is realized: Athanasaw 
v. United States (227 U.S • .326; United States v. Brank, 229 Fed. 847,) (D.c. 
N.Y. 1916). The intent of the accused is revealed by his intercourse 
with Miss Hamilton in Missouri, his intercourse with her their first. 
night at the Muskogee Hotel, and by his conduct toward Miss Wilson. 

. \ 

While ordinarily evidence of other crimes or misconduct is in
admissible, it~ be introduced to show motive or purpose under the 
Mann Act. This exception to the general rule is well stated in the 
following quotation from Neff v. United States, 105F (2d) 688 c.c.A., 
8th, 19.39)z 

•The testimony of.Dolores Fagerlie and Gladys Arneson 
as to the defendant•s immoral conduct with each of them was 
admitted by the trial court over the objection of the defen
dant as bearing upon the intent of the defendant in trans
porting the prosecuting witness into the State o.t Minnesota, 
and the Court was careful tq limit the effect of the testimony 
to that purpose alone. Referring to this testimony in the 
instructions to the jury, the Court used the i'ollowing language, 
'Evidence has also been offered by the Government for the 
purpose of establishing the intent Yd.th which the defendant· 
took this girl across the State line into the State of Minn
esota, ii' he did so take her. I refer to the testimoey of 
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one or two other young girl witnesses, who testified to 
other occurrences with the defendant. That, gentlemen, may be 
considered by·you, and if, under all of the evidence, you find 
beyond a reasonable doubt that defendant did take and trans
port the witness Bettie Jane Hanson into the State of Minnesota, 
you may consider that evidence for the purpose 0£ throwing 
light upon the purpose and intent with which he took this girl 
there. That is not evidence, however; those circumstances 
testified to by tho~e other two girls would not be evidence 
tending to show that he did take Bettie Jane Hanson from the 
State of Iowa to the State of 1tl.nnesota, but only for the 
purpose of tending to establish the incent or purpose of tak
ing her there, if you £ind he did so take her.• 

•The rule against the use of evidence tending to i,how 
the commission of distinct ai.,d separate crimes other than 
the one constituting the charge on trial is universally ac
cepted and adhered to~ and the evidence of these -tv,o wit
nesses as to qefendant•s improper conduct with them was 
admitted by the Court upon the theory that \Ulder the facts 
and circumstances of the case the challenged evidence came within a 
well recognized exception to the rule above referred to**~. 

The accused• s relations with Miss Wilson are not such as to inspire 
con!idenc• in the purity- of his motives toward Miss Hamilton. What he had 
done to one, it is reasonable to conclude he would do to the other. The 
Don Juan complex usually follows a stereotyped pattern. To quote again 
from Neff v. United States, 105 F. (2d) 688 c.c.A. 8th 1939: 

•It cannot, of course, be logically contended that the 
acts testified to by Dolores Fagerlie and Gladys Arneson are 
in any way connected with or related to the offense charged, 
but th3 vital question in the case is the purpose and intent 
w.i.th 'Which the interstate transportation was made and the 
challenged testimony, indicating, as it clearly does, defen
dant's unclean attitude towards young girls of high school 
age, might reasonably be regarded as admissible as tending to 
show a present and continuing immoral purpose as to females of 
this class, and a promiscuous disregard of their chastity and 
virtue which, if' established, would have a direct bearing upon 
the purpose and intent w.i.th which the interstate transportation 
was made.• 

The transportat:i.on in interstate commerce outlawed by the act need 
not be for ~ommercial gain. The •nexus indicative of the genus is 
sexual immorality, and*** fornication and adultery are species of 
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that genua11 : Johnson v. United States, 215 Fed. 679 c.c.A.. 7th, (1914); 
see also Ca.minetti v. United States, 242 U.S. 470 (1916). 

The Specifications under Additional Charge I require but little 
comment. The acts described constitute conduct unbecoming an officer 
and a gentleman, and their commission has been demonstrated beyond the 
peradventure o! a doubt. The accused has openly lived and cohabited 
as man and wife with Miss Wilson and Miss Hamilton and has falsely 
represented both of them to be his wife by the manner in which he signed 
'the registers at the Severs Hotel and the Muskogee Hotel. The evidence 
of cohab.i.tation with Miss Wilson is particularly convincing. He permitted 
his name to be given to their illegitimate son, in'troduced her as his wile 
to hie fellow officers, and openly shared her apartment 1dth her on his 
evenings away .f'rom his post. The following language from II Bulletin, 
JAG August 1943,. section 453 (19a) is directly in point: 

•Accused was found guilty of introducing as his wife 
in social groups o:t military personnel a woman who was not 
his wife, in violation of A.'W. 95. The evidence showed that 
he introduced this woman to the ct.ricers and ladies o.f' the 
post and into the social lite o:t the post. Held: The record 
is legally sufficient to support the findings and the sen
tence. Such conduct offends against good morals, violates 
public decency and propriety, and is unbecoming an officer and 
a gentleman (Winthrop, 1920 Reprint, P•. 718}. CM 234787 {1943). • 

The case under consideration is even more flagrant for the accused 
has unlawfully cohabited with two women and has represented both of them 
to be his wife. He has displayed a complete disregard and contempt not 
only !or the opinion of society but.for his duties and obligations as an 
officer and gentleman.· The evidence clearly supports the findings and 
the sentence as approved by the reviewing authority. 

6. The accused is about 23 years of age. The records of the War 
Department show that he had enlisted service from 5 September 1941 to 

··3 February 1943., when he was commissioned a second lieutenant, and that 
·since the last date he has been on active duty as an officer. 

7. '.i'he court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sui'ficieiy, to support the findings and the sentence. Dismissal is authox
ized upon a conviction of a violation of Article of War 9Q and is manda.tor;r 
upon conviction of a violation of Article of War 95. 

f24r.-: G~ Judge Advocate 

1c1n I "'DYG '! , Judge Advocate 

ff~ , Jt1dge Advocate 
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SPJGN 
C1iii 245014 

1st Ind. 

War Department, J.A.G.o., - To the Secretary of War. 
17 FCB 1944 . · 

1. Hereld.th transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Li~tenant John w. C. Cookerly, Jr. (O-ll09866), 
Corps of Engineers. 

• 
2. I concur in the opinion o:t the Board of Review that :the 

record of trial is legally suf'f'icient to support the findings and 
sentence as approved b7 the reli,ewing authority and legal.:cy suffi
cient to warrant confirmation thereof. I .recommend that the sentence 
as approved by the reviewing author!ty be confirmed but that the :for
feitures and conf'inenent imposed be remitted and that the sentence 
as thus :ioodif'ied be ordered executed. 

). I:oolosed are a dra:tt of a letter for your. signature, trans
mitting the record to the President tor his action, and a fom of 
Executive aetion designed to carry into et.feet the foregoing recom
mendation, should at-ch action meet with approval. 

C> -

• ~on C. Cramer, 
Major General, · 

The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. o! ltr. !or 

· sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 

(Sentence a; approved by rev:iewing authority confirmed but forfeitures 
and confinement remitted. G.C.M.O. 230, 29 May 1944) 
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WAR D~ARTi,iEI'-IT 
Army Service Forces 

In the Office of The Judge Advocate General 
1iashington, D.C. 

SPJGQ 
CM 245026 

UNITED STATES ) 
) 

v. ) 

Second Lieutenant I.EWARD ~-
V. SKALICKY (0-12962'74), ) 
395th Infantry. ) 

(109) 

1 5 DEC 1943 

991'H INFAH1RY DIVISION 

Trial by G.C.H., convened at 
'l'!-:.ird Army }mieuver Area, 
Louisiana, JO October and 
12 November 1943. Dismissal. 

.. 
OPDHON of the BOA...W OF REVIEW 

ROUNDS, HEPBURN and FREDERICK, Judge Advocates •• 

---·---
l. The record of trial ~ the case of the officer named above 

has been examined by the _Boo.rd of Review· and the Bee.rd. submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon ·the following .Charges and Speci-
fications a · 

CHARGE Is Violation of the 61st Article of War. 

Specification 1: In that 2nd Lieutenant Leonard v. 
Skalicky, Anti-Tank Co:npany, 395th- !n!antry, did, 
without proper lea,..-e, absent hlJ!lself from his or
ganization and station at Camp Van Dorn, Missis
sippi, maneuver area, from on or about 0530 cwr 
7 September 1943 to on or about 2300 CWT 10 
September 1943. -

CHARG~ II: Violation of the 95th Article of War. 

Specification 1: In that 2nd Lieutenant Leonard v. 
Skalicky, AUti-Tank Company, 395th Infantry, 
being indebted to 2nd Lieutenant Frank T. Lesnicki, 
Anti-Tank Company, 395th Infantry, in the sum of 
Fifteen dollars ($15.00), which amount became and 
due and payable on or about 1 June 1943, did dis
honorably fail and neglect to pay said debt. 

Specification 2: In that 2nd Lieutenant Leonard V. 
Skalicky, Anti-Tank Company, 395th Infantry, being 
indebted to 2nd Lieutenant Robert Baird, Service 
Company, 395th Infantry, :in the sum of Eighteen 
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dollars and lifty cents ($18.50), which amount 
became due and payable within a reasonable time 
after 2 July 1943, did dishonorably fail and 
neglect to pay such debt. 

Specification.3: '(Nolle prosequi). 

Specification 41 In that 2nd Lieutenant Leonard V. 
Skalicky, Anti-Tank Company, 395th Infantry, 
being indebted to First Sergeant John A. Bigeloi'I', 
An.ti-Tank Coll1pany, .395th Infantry, in the sum of 
Twenty dollars (~20.00), which amount became due 
and payable· on or about 5 A.ugust 1943, did dis- · 
honorably fail and neglect to pay said debt. 

He pleaded guilty, with exceptions, to the Specification of Charge I 
and to Charee I. He pleaded not guilty to Charge II and its Specifi
cations. He was found ~ilty of both Charges and of the Specifications 

.thereunder upon v.nich he was arraigned. There was introduced in evi- · 
dcnce a prior conviction by general court-martial on ;) April 1943 of 
violating .Article of War 96 under two Specifications, (1) 'Wrongfully 
drinking intoxicating liquor in public wit.h enlisted men,and (2) wrong
fully fraternizing in public with enlisted men, for which offenses he 
was sentenced to be reprimanded a.nd restricted to limits of his regi
mental area for one l:lonth. He was sentenced to be dismissed the 
service. The reviewing authority approved the sentence and forwarded 
the record of trial for action under .t\rticle of'.. War 48. 

3. The evidence of the prosecut5.on pertaining to the Charges and 
the various Specifications thereunder may be surn.mrized s.s follows: 

.2• Charge I and Specification. 

A. properly autJienticated extract copy of the moniing report 
of Anti-Tank Company, 395th Infantry, of which or&anization the accused 
was a member, was introduced in evidence showing the accused as absent 
without proper leave from his organization from 7 September 1943 to 
11 September 1943 (Pros. Ex. A; R. ?) • Accused was given permission 
to be absent during 7 September but failed to return that evening (R. 
8). The accused was seen on Ma.in Street, Natchez, Mississippi, at 
10:30 A.H. of 10 September 1943 by Captain A. K. v,a.sleigh (R. 10). 
The accused pleaded guilty to the Specification except the words and 
figures 11 0530, ? September 1943 11 , substituting therefor the words and 
figures 110630, 8 September 1943" (R. 5) • 

.2• Specification l of Charge II. 

Lieutenant Frank T. Lesnicki, accused I s coritnanding officer, 
loaned :)15 to the accused at the latter's request in M,1.y 1943 with 
the understanding_ that it wruld be repaid the first of June (R. ?) • 
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Lieutenant Lasnicki preferred the charges against the accused 13 
September 1943. The accused was notified and. on 14 September 1943 
repaid the loan :in full (R. '7, JJ:)~ 

£• Specification 2 cf Charge II. 

Lieutenant Robert T. Baird, Jr., on 2 July 1943 loaned the 
accused $18.50 at the latter's request. 'l'he accused promised to 
repay the loan the next day by check. He failed to repay the loan as 
promised and on August 1 and 11 on one or two other times" Li1mtena.nt 
Baird requested payment (R. 13). Upon eacn request the accusea 
promised that he w_ruld nake payment as ·soon as he received his check 
{R. 14). The accused repaid the loan in full an ll~ Sep timber 1943 · 
after charges had been preferred against him (R. 14). 

£• Specification 4 of Charge II. 

On 3 August 19'13 ac~msed borrowed 1~20 from First Sergeant 
John A. Bigelow, Anti-Tank Company, 395th 'Infantry, promising to 
repay the loa.n on 5 August "when he got his check cashed n (R. 9). 
Accused did not repay the loa.n until 14 September 1943 after Sergeant 
Bigelow had been called over to the Regimental co;'!ll'!lander 1 s office to 
testify against the accused during the investigation of the present 
charges (R. 9). • 

4. 'l'htt,accused elected to testify (R. 14). He related that he 
was 23 years of age and had been in the Anny for three years. Ile was 
married and had two daughters. · For ten months his family lived in 
Natchez, !!ississippi. He was pressed for money and forced to borror; 
because of· his wife's illness after the birth of the first child. He 
Vf8.S commended by the Commanding General of the IV Corps for a superior 
rating for umpiring maneuvers at Camp Shelby, lli.ssissippi, February 
1943 (P.. 15). . 

5. The evidence is legally sufficient to support the find:ings 
of guilty of the Crarges and Specifications. With reference to Charee 
I and its Specification (AWOL, 7 September 1943 to 11 September 1943) 
the finding is supported by the morning report, the evidence of the 
accused's presence in Natchez, }.rississippi on 10 September and the 
plea of guilty of having been absent -without leave from 8 September 
1943 to 11 September·l943. 

Yfith reference to Ch:lI'ge II and its Spec:i.ficat:tons, a mere 
failure on the part of a connnissioned officer to pay a personal debt 
is· not an offense under Article of \Jar 95. 'l'here must be shown a 
"dishonorable neglect" to discharge the indebtedness. The phrase 
"dishonorable neglect" has no precise mathematical limits but, :in 
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general, a failure to pay is properly so characterized where, under 
all the facts, the effect of the failure is to compromise the honor 
of the officer concerned and the honor or credit of the Military 
profession - if the failure to pay "brings the service into disre
pute by lowering the faith (of others) in the integrity and fidelity 
to their obligations, of the commissioned officers of trie .~~Y", the 
offense is complete •. An "unconscionable delay", or "false promises", 
or'bvasion" when combined with a failure to pay have been held to 
ccostitute "dishonorable neglect". Winthrop's Hilitary .Iaw, p. 71.5. 

The evidence as to Specification 1 of Charge II discloses 
tha. t the accused borrowed $15 from Lieutenant lesnicki during May 
under the express promise that he would repay the loan o~l' 1 June. 
More than three months later the loan remained unpaid. During such 
interval a suitable regard for his own honor and that of the military 
profession wo11ld have c.:iused the accused to make partial payment or 
at least request an extension of time within :which to fulfill this 
pledge of payment. If the accused had.sought to protect his integrity 
by su'*, or similar, means his failure to pay, standing alon1:1, would 
not have constituted an offense. Under the record no such honcr~ble 
action was taken. The specific promise of payment on a particular day 
was breached and for over three months the obligation was ignored. 
\'fuen the accused on 13 September 1943 learned that charges had been 

preferred, repa~'lllent was ma.de the following day. Under such circumstances 
the delay was tmconscionable. 

As to Specification 2, the evidence shows that the accused 
borrowed $18.50 from Lieutenant Baird on 2 July under the express 
promise that the sum would be repaid the following day. '.'l'nen the debt 
was not paid as agreed Lieutenant Baird on several subsequent occa
sions requested payment. F.a.ch tble the accused promised to pay as. 
socn as he received his check. i'Jhen on 13 September 1943 the accused 
learned that charges had been preferred, payment was then made. The 
evidence, which showed that but one day separated the loan and promised 
date of payment,- and several subsequent unfulfilled promises of pay
ment by the accused, indicated not only unhonored promises of payment 
but a wrongful intent not to perform at the time the promises were 
ma.de. These false promises constitute a violation of Article of W'ar 
95. 

As to Specification 4 the accused borrowed money from an 
enlisted man in his own comand. Ile promised to repay it in two days. 
He failed and neglscted to repay it until he was practically ccrnpelled 
to do so by court-martial proceedings five weeks later. In the mean
time he i!:',1:lored the obligation entirely. To -borrow money from an 
enlisted man is in itself an offense. Such an offense coupled with 
the promise of almost i~diate repayment followed by complete disregard 
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of the obligation under the circumstances related constitute conduct 
unbecoming an officer and a gentleman and a violation of Article of 
"i'[ar 95. 

The isolated failure to 'repay thi.s loan l!light not in itself 
be dishonorable, but to borrow the money with a promise to repay :in 
two days, at a time ·when he was indebted to others and unable to repay 
his other obligations, is evidence of' dishonesty en the part of the 
accused. 

6. War Department records show the accused to be 23 years of 
age. He graduated from high school in 1936 and attended businEiss 
college for two years thereafter.· He enlisted 14 November 1940 and 
served as an enlisted man until ,Ile was commissioned secood lieutenant, 
Infantry, 12 October 1942 upon graduation .from the Officers Candidate 
School at Fort Benning, Georgia. At that tune he was assigned to 
his present organization. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Boa.rd of Review the record of trial 
is legally sufficient to support the findings and· the sentence and 
to warrant confirmation of the .sentence.. Distlssal is mandatory upon 
conviction of a violation of Article of War 95 and is authorized upon 
conviction of a violation of' Article of War 61. 

. !/- -~ 
Yf~~- . . . 

_______.__~.,..'----'Judge Advocate. 

~,· Judge Advocate. 

v~ Judge ,\dvocate. 
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1st Ind. 

W-ar Department, J.A.G.o., 3 1 O£C 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of-the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Leonard v. Skalicky (0-1296274), Infantry. 

2. I CC11Cur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confinnation thereof. I recommend that the sentence be 
confirmed and carried into execution. 

3. Inclosed are a ~raft of a letter for your signature, trans
mitting the record to the President for his action, and a form of Exe
cutive action designed to carry into effect the recommendation herein
above made, shou1cl such action meet with approval. 

,._, 
C!.. ~-- -~--

. 1,fyro,n c. Cramer, 
Major General, · 

The Judge Advocate General. 

3 Incls. 
Incl. 1-Record of trial. 
Incl. 2-Dft. ltr. for sig. 

S/if•. 
Incl. J-Forw of_action. 

/ 

(Sentence confirmed. G.C.M.O. 120, 10 Mar 1944) 
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WAR DEPARTMENT 
Arrey Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

(115) 
SPJGK 
CM 245066 

22 JAN ·1944 

UNITED STATES ) ARMY GROUND FORCF..s 
) REPLA.CEMENT DEPOT NO. l 
) .v. 

• Trial by G.C.M., convened at 
Second Lieutenant SARGENT ~ Fort George G. Yea.de, Maryland, 
M. BAIRD (0-1318403), ) 4, 19 November 1943. Dismissal. 
Infantry. ) 

-------------~-----------------OPINION of the BOA.RD OF REVIEW 
LYON, HILL and ANDREWS, Judge Advocates. 

1. The record ot trial in the oase of the officer named above 
has been examined by the Board ot Review and the Board aubmi ts this, 
its opinion, to The Judge Advocate General. 

2. Aocwsed ns tried upon the following Charges and Speciticationu 

CHARGE Ia Violation of the 61st Article of War. 

Speoitioa.tionz ·' In that Second Lieutenant Sargent JL Baird, 
Company "A", 5th Replacement Battalion, 2d Replacement 
Regi:ment (Inf), Army Grouni Forces Replacement Depot 
Number 1, Fort George G. Meade, Maryland, did, without 
proper leave, absent himself from his organization at 
.Fbrt George G. Meade, .Maryland, from about 0001 9 October 
1945 to about 1400 15 October 1943. 

CHARGE !Ia Violation of the 95th Article of War. 

Specifications In that Second Lieutenant Sargent M•.Baird,, 
Company •An, 5th Replacement Battalion, 2d Replacement 
RegiJmnt (Inf'), Army Ground Forces Replacement Depot 
Number 1, Fort George G. Yea.de, Maryland, did, at Fort 
George G. Meade, Maryland, on or about 18 October 1945 
with intent to deceive Lieutenant Colonel Frank E. 
Washburn, an officer duly appointed to conduct a.n inves
tigation of a certain charge preferred against the said 2nd 
Lieutenant Sargent M. Baird, state to the said Lieutenant 
Colonel· Frank E. Washburn. in the course of the said in• 
vestigation, that he had been ill in bed in New York City 
from 8 October 1943 to 12 October 1943, which statement 
was known by the said 2nd Lieutenant Sargent M. Baird to 
be untrue in that he had not been so bed-ridden. 
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He pleaded not guilty to and was found guilty of the Charges and Speoi
fioa.tiona. No evidence of previous convictions wu introduoed. He wu 
sentenced to be dismissed the servioe. The reviewing authority a.p- _ 
proved thesentenoe and withheld the order directing the execution there
of '1pursue.nt to Article of War 6oi-"• The record of trial has been treated 
as though forwarded for action unier Article of War 48. · 

·"' 
3. Testimony introduced by the i.roseoution shows that accused ia 

a second lieutenant, Infantry, Company A, 5th Replacement Depot, Anrr:, 
Grouni Forces Depot No. 1, sta.tioned a.t Fort George G. N.ea.de, Maryland. 
At all times mentioned. in the Speoifioations ot the Charges he wa.a 
attached una.adgned. to and oarrie.d on the morning report ot Company A 
of the 5th Replacement Batta.lion, 2nd Replacement Regiment (R.6,7). 
Accused was granted ordinary leave for six days, effective on or about 
2 October 1943 (R.9,lOJ Ex. B). Captain John R. Iqle, Infantry, Regi
mental Adjutant ot the 2nd Replacement Regiment a.t Fort George G~ 
lfea.de, testified that as adjutant he maintained a register iD which 
all officers going on leave signed •out" and "in", and that aooused 
"signed out" in that register on 2 October (R.9,10,; Ex. C). Capt.in 
Lyle testified further that he signed the morning report of A Company, 
5th Battalion, for the da.te of 9. October 1943. He identified that 
morning report. It was reoeived in evidence and showed the following 
entry with respect to a.coused for that date, "From ordin&ry lea.Te to 
AWOL 0001• (R.10,llJ Ex. D). Captain Iqle testified further that he 
reoeived no copy of a.ny order extending accused• a lea.ve of a.baence am 
that he did not see aocuaed between 2 Ootober and 15 October, at which 
last named date· acoused reported to him in Regimental Headquarters and 
stated that he had. "just returned from being absent• (R.12). 

Captain George A. Richner in comma.nd or Company A of the 5th 
Battalion, to which aooused was attached unassigned, testified that 
after accused went.on leave he did not see him aga.in until 15 October, 
at which time a.ccused •reported in" to him, and that he signed the 
morning report tor his .company on that date. Captain Richner identi
fied the morning report and, being introduced in evidence, it showed 
the following entry with respect to accused for 15 October 1943a •.From 
AWOL to Ar in Qr• 1400". Captain. Richner also testified that he was not 
available to sign the morning report of his company for 9 October and 
that it 1r8.8 signed tor him by Captain Iqle, the Regin,nta.l Adjutant. 
Captain Richner testified further that between the 8th and 15th of 
October, ."in as much as Lieutenant Baird /Jcouseg had been a member ot 
"1JI3" command since its organisation, we thought, perhaps, he had returned 
from leave, and perhaps gone to bed, gone to sleep, so we searched the 
quarters and also searched the a.rea in order to find him, but did not 
find him." (R.6-9J Ex. A). . 

Lieutenant Colonel Frank E. Washburn, Corps of llilitary Police, 
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.A:nrr:, GroUlld Forces Repla~ement Depot No. 1, testified that he handled 
the pre-trial investigation of aooused as assistant inspector of the 
depot. He u.w accused several times 11..nd spoke to himJ and around 20 
October he interviewed accU8ed as investigating officer. The witness 
stated that before any testimony waa taken he explained to accused 
his rights under Article of War 24, read him a copy of the Charges and 
informeq. him, among other things, tha.t after all the testimony wa.s 
taken it was accused's privilege "to either make - take the st&.Ild and 
be sworn and make a statement under oath, to make a. .statement without 
bei:cg sworn, or to rems.in silent • • •". Colonel Washburn testified 
that a.ocused "elected" to dictate a statement. This was done in his 
presence. The statement was typed and was shown to accused' and a.caused 
refused to sign it. Colonel Washburn was then shown "a piece of paper" 
whi~h he identified e.s the. statement of accused so dictated a.nd prepared 
in his office. Colonel Washburn was then asked by the trial judge ad
vocate to tell the court to the best of his recollection just what ac
cused said in that statement and he wa.a instructed tha. t he might use any 
memorandum he ha.cl with him which he made at the time and knew of his own 
knowledge to be exactly what accused did say. The president of the court 
then instructed the trial judge advocate to "determine whether or not 
this witness is going to use a memorandum". Accordingly, Colonel Washburn 
was asked•whether he could recall the exact words of the statement as 
dictated by accuseawithout reference (to a memorandum). Colonel 
Washburn replieda "Not without reference to the memorandum, no. sir. I 
oould remember.the substance of it, but not the exact words.• The prosecu
tion then stated to the court that it was proposed tha.t Colonel Washburn 
use the statement a.a typed by his stenographer to "refresh his memory 
and to then testify from his own knowledge•. 

At thia point the defense objected to the ·use of' any memorandum tha.t 
was not personally prepared by the witness. 

Colonel Washburn at thia point was uked by the president or the court 
concerning the usual procedure in his office in the matter of "making a 
memorandum• in oases of this kind. The colonel replieda "To type the 
statement and allow the man who dictated it to read 1t•. Colonel l/ashburn 
wa.s then asked if the memorandum he proposed to use •to refresh his memory" 
was made pursuant to that procedure. Colonel Washburn stateda "It was, 
I remember it distinctly beoause I asked him if he would sign it and 
he said he preferred not to sign 1t•. 

The court then announced "the witness may be permitted to use a. 
memorandum to refresh his memory ol the statements ma.de at the time". 

The prosecution then questioned the witness as followsa 

"Will you please .state the. exact text of the statement ma.de / 
in your presence by IJ.eutenant Baird?" 
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The -;tness then read verbatim the transcript of the statement as typed 
by 14.s secretary as follows& 

"I am stating that as of October 8th that I suffered from 
intestinal grippe and a touch of the fl~, and was bedridden for 
three days at my mother's home, _617 Walton Avenue, New York 
City. Dr. Emory Gibson Minckler attended me at that time, at 
which time I asked the doctor to wire, advisi:tit; the oomma.nd.ing 
officer, 2nd Regiment, that I was ~er his oare. I was taken 
ill on the morning of Friday, 8 October, 1943, and remained in 
bed until Tuesd&.y, the 12th, at whioh time I returned baok to, 
Baltimore, still feeling· in .poor physical oondition, didn't 
report until Friday, the 15th." 

The wi~ss was then asked by the prosecutions "Are those the exact 
words of Lieutenant Baird • • •?". His answer wa.s, "Yea" (R.13-21). 

Witness stated that a few days after accused JD&de the statement he 
expressed a desire to retract it and was told that "it was too late,.it 
had already gone into the record" (R.17). . 

On cross-examination, defense counsel questioned Colonel Washburn 
further with respect to the statement which Colonel Washburn testitied 
accused bad :im.de. He asked Colonel Washburn& "And the period of time 
during which the accused stated ·he was confi:ced in bed was only up to 
the .12th, wasn't it?". The witness e.runrered1 "That is true, but he 
stated he returned to Baltimore and remained because he didn't feel well 
enough, and he reported on the 15th". · 

By stipulation it was agreed that if Dr. Emory Gibson Minckler 
were pr~sent in court he would testify tha~ he was a practioing physician, 
residing in r~w York City and knew the accused; that on 7 October 1943 
accused called on him at his office; that he examined acoused and found 
him suffering from sinusitis and nervous fatigue; that he prescribed 
sone treatment but did not order accused to remain in bed a.nd did not 
see him after tha.t visit; and that accused did not request him to oom
munioate with his oommanding officer or any military authority (R.31J 
Ex. E). . 

Pritchard Carr, Assistant Mmager, Congress Hotel in !L::. ~: ...;.;!"e. 
testified that he knew the aocused and that a registration oard of 
the Congress Hotel in Baltimore, which he produced in evidence, showed 
that accused registered at the hotel on 8 October 1943 and cheoked 
out on 15 October 1943. This witness testified, further, that he 
personally saw accused a day or two after the registration, "maybe", 
he 1'w-ouldn't be able to say just exactly". However, Mr. Carr testified, 
he actually saw aocus ed arow::d the hotel several times "coming in and 
going out" and accused ocoupied- the "rooms" during those days (R.:Sl-3SJ 
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Private le.wrenoe T. White. a member of the company to which accused 
was attached, testified that he knew accused and saw him in Baltimore 
a.round 8 October, at which time and place he talked with accused. On 
cross-examination this witness testified that he did not remember the 
date on which he saw a.ccused in Baltimore. that it could have been any 
day between the 7th a.xid 15th of October. On red~rect examination this 
witness testified that about a week elapsed between the time when he saw 
accused in Baltimore a.nd the time that accused returned to his station. · 
Priva.te John R. Brent also of Company A. to which company accused was 
a.ttached, testified that he aa.w acouaed in Baltimore and talked 1rlth 
him a.bout the 8th of Octo~er, the day before that on which he knew aooused 1s 
leave !xpired (R.21-28). 

4. Aoouaed elected to rema.in silent and no evidence was offered 
'b7 the def'ena•. 

5. The proof ottered by the proseo~tion conclusively established 
the ta.ct that a.oouaed was abeent without leave from his organization from 
a.bout 9 October 1943 to about 15 October 1943, as alleged in the Speciti
oation ot Charge I. The morning report was reeeived improperly in evidence 
to establish the date ot accused'• initial abaenoe without leave, 1inoe 
the regimental adjutant who signed it tor that date was not its officia.l 
custodian so as to create a presumption ot personal knowledge and since 
the record fails to show that he had personal knowledge of this absence 
obtained by his own investigation. However the testimo~ of the company 
comm.e.nier that he searched the company area for accused during the period 
of absence charged without tinding accused, that he did not see aoousecl 
during this period, together with accused's a.dmission to Colonel Washburn 
that af'ter his leave had expired he had not returned until 15 October. 
are sufficient to establish the corpus delicti and the guilt of accused. 

With respect to Charge II and its Specification, the statement 
alleged to have been ma.de to Colonel Washburn by accused we.a read by 
Colonel.Washburn from the original stenographic transcript of that 
statemsnt. Colonel Washburn. before reading the transcript or memorll.Ddwn 
of what accused said, testified that he could remember the substance of 
aoou.sed's statement, but not the exa.ot words without reference to the 
memorandum. 

Under the oiroumstanoes of this oase it was not error to permit 
the witness to read t'he memorandum and this procedure did not violate 
Section ll9b of the Manuai for Courts-Martial 1928 {Wigmore on Evidence, 

:,,piird F.dition, Vol. III. Seo,. 758-766J ~ v. Weger. 42 A. 280J ~ 
· v. Carder.a, 11 S~C. 195).· 
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The testimony of Privates White and Brent that they caw accused 
and his wife at the entrance to'a theater in Baltimore around 8 October 
shovced that accused was not oonf'imd to his bed in New York City until 
12 October. Furthermore. there was olea.r proof that accused vra.s 
registered in a. hotel in Bal>timore between 8 and .15 October and that 
he was seen in that hotel within a few days after 8 October by the_ 
assistant manager. This evidenoe proved the falsity of accused's state
ment to Colonel Washburn. 

The evidenoe olea.rly shows that the a.oou.sed me.de a. false official 
statement as alleged. '!he faot that the statement was not signed by the 
accused is immaterial. Nor ia-·1t a defense that after the statement was 
made and reduoed to writing the aoou.sed attempted to withdraw or retra..ot 
his statement (CM 231445, Teixeira). • 

6. Accused is 34 years of age and married. He is a high school 
graduate and attended Ma.ssachusetts State College for two years. In 
_civilian life he had been employed as trust clerk by the Fulton Trust 
Company of New York for eight years and as a salesman for two yea.ra. 
He enlisted on 12 January 1942 and a.fter attending Officer Candidate 
School was discharged on 27 April 1943 and on the following day w&.a com
missioned a. seoond lieutenant, Infantry. Army of the United Sta.tea• entering 
on extended aotive duty on the same d~te. He attended Plattsburg Citizens 
Military Training Corps in 1926 and during the three suooeading yea.rs. 
He was a member of the Resern Officers Training Corps at college and 
a member of the 107th Infantry, National Guard. New York, tor three yea.rs. 
1936 to 1939. He has been in arrest in quarters sinoe 15 October 1943. 

7. The court wa.s legally constituted ·and had jurisdioti·on of the 
person and subject matter. No errors injuriously affecting ths substan
tial rights of. the accused were con:mi tted during the trial. In th3· 
opinion of the Boa.rd of Review the record of trial is legally sufficient 
to support the findings of guilty and the s_entence and to warrant oon
firmation thereof. Dismissal is mandatory upon conviction of a violation 
of Article of War 95 and is authorized upon conviction of a violation of 
Article of War 61. 

L. (, <,,.._.., Juago J.dvooat..
' 

(On uave ) 
-~ 

· , · Judge Advooate. 

\~ f?. /2..cl~ Judge Advocate. 
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lat :rm. 

We.r Department, J.A.G.o., 1- FEB J944- 1'o the S•oret.ui of War~ .. . '· . 

· 1. Herewith transmitted tor the aotion ot ti.' Pr•liden ~. ti. 
reoord ot trial and, the opinion et tM Board ot ReTi• ill ti. oaae of 
Second L1e1:1tem.nt Sargent lC. Baint ~0-1818403 ), Intantq. . · 

2. I oonour in the opinion ot the Board. ot Rni• that the reoor4 
ot trial ii legally' 1utfioient to, 1upport the finding•_ ot guilt;y am 
the aentenoe and to warrant oontirm.Uon. thereot. In 'ri.ew ot, tM oir-

, oumstan.oH in thi1 oue and the preTieua good .reoord ot aoouaecl, 1t 1a 
reoommend.ed. that the aen.ten.oe be oontiracl but that the e:uoutioa 
thereot be suape:adecl during the pleasure ot the Predclen.t. 

. . . 

8. InoloHd. I.N a draft Of a lett~r tor JOU!' dgn&ture VW• 
mitting the reoorcl to the President tor hi• action &nd. a torm ot Blteou
tive action clelignecl to oarry 111.to etteot the i-.oomematioa 1-nillabow 
made, 1hould auoh . aoUon meet w1~h approftl. • · ·

~~-~-0-
l(yron c. Cramer,.___ 
lil.jor General, · ""'-.. 

3 Inola. 1'he Judge .A.dTOoate Oenaial. 
Inol.1-Reoord ot trial. 
Inol.2-Dra.t't ot ltr. 
tor aig. Seo. ot War. 

Inol.3-Form or~. a~tion.· 

(Sentence confirmed bit execution suspe~ded. O;C.)l._O. 89, 26 Feb 1944) 
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.. / "HAR D1!:PARTMM ' 
, Army Service Forces '· ... 

In the Office of The Judge Advooa.te General 
Was~ington, n.c. (12.3·, 

SPJGK 
CM 245081 

1'· FEB 1944 

UN I T·E D ST ATES SECOND AIR FORCE 
-~ 

v. ) Trial by G. C.M., convened a.t 
) Geiger Field, Washington, 3 

Second Lieutenant JACK D. ) N:>vember 1943. Dismissal. 
WHITTIKER (0-675383), Air ) 
Corps. ). 

----------------------------~-OPINION of the BOARD OF REVIEW 
LYON, HILL and ANDRil'JS, Judge Adv?9a.tes. 

---------------~--------------
1. The record of trial in the oa.se of the otfio.r named above has 

been examined by the Board of Review and 'the Board submits this, its 
~pinion, to 'lhe Judge Advooate General. 

2. The _accused was tried upon the following Charge and Specifioatio~11 

CHARGE1 Violation of the 93rd Article of War. 

Specification• In that Seoond Lieutenant Jack D. Whittiker, 
Air Corps. 21st Tow Target Squadron, did, at Spokane, 
1iiashington, on or about 18 October 1943, with intent to 
connnit a felony, viz, ra.pe, commit .an assault upon 1'1ra. 
Helen M. Powers, by willfully. and feloniously laying his 
hands on her body. · 

He pleaded not guilty to a.Di was found guilty of the Charbe and its Speci
fication. No evidence of previous convictions was introduced. He was 
sentenced to dismissal, tota.l forfe.itures, and confinement at hard labor 
for six years. The reviewing authority approved only so much of the 
sentence as provided for dismissal and forwarded the record of trial for 
action under Article of War 48. 

3. Accused is a second lieutenant, Air Corps, 21st Tow Target Squadron, 
Felts Field, Washington. Witness-in-chief for the prosecution was Mrs. 
Helen M. Powers. Her testimony as to the events of the earlier pa.rt of 
the night, leading up to the offense charged, was corroborated by that 
of Mrs. John B. Carter., Miss Eleanor JJulke and :Mrs. Lillian Cummings., all 
of Spokane, Washington., These women were all employed (R.8.,37,40,41.,44). 
Mrs. Powers, the proseoutrix, was about 20,years of age. She -had been 
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married for two years to an American soldier stationed in England. During 
her husband's absence., she had "gone out" with friends, but never with a 
stranger before the night in question when "it turned, out so badly" (R.13., 
15). 

On the evening of 18 October 1943, by prearrangement., Mrs. Powers met ...-
Miss Mulke at Irwin's Cafe in Spokane, 11ashing~on, a~ about 7130 p.m. "for 
a glass of beer and go to a. showll (R.9,30.,31,41). In this cate, they met 
e.n9- joined Mrs. Carter, wtio was in the company of a. "Lieutenant". A 
little later, Wrs. Cummings dropped in at Irwin's to see if Mrs. Powers 
and Miss Mulke were there. She joined the party (R.9,41.,44,45). The 
party discussed going dancing., but since there were four girls and only 
one man a search was started for more men. The party split up but met a 
little later ~t the Hotel Davenport, by.which time three more officers, 
including accused., had been added to the party with a minimum or·formality. 
Even the officers were apparently strangers to each other (R.9.,37,38.,40., 
43,46). They decided that they wanted to go to a place known as "Madge's". 
They tock e. taxi., eight'in one cab besides the driver. Mrs. Powers did 
not think she kissed accused e.t that'time. At Nadge's there was dancing 
and some drinking. One of the officers had quite a bit of liquor with 
him. No one became intoxicated. Aooused talked about a dog which he had 
back in his hotel room and mentioned the necessity of his returning to the 
hotel to feed it (R.9,10.,16,38.,39.,42,46.,47). Fir..ally,accused told Mrs. 
Powers he had to go. after his:- dog. Ii, asked her to go a.long and said 
they would come right back. So she "went with him and • .. • told the 
other girls not to leave" until she returned.· They took a cab to the 
Coeur d'Alene, e.cc.used's hotel. They kissed whl.le waitin& for a taxi and 
while en route, "just a friendly kiss" (R.10,l6,26). In the hotel., they 
went to the mezzanine floor and took the elevator to accused's room from 
there (R.16). Mrs. Powers said that she remained in the lobby while ao-. 
cus ed got his key at the desk. He asked if she would like to go up to his 
room. She said, "No". · Accused, she continued, told her that his room was 
his home and that she would be treated as though she were in his home, so 
she went with him. Mrs.- Powers explained& "During the course of the 
evening he was very gentlemanly, there wasn't anything out of the way", 
and she thought she might insult him if she refused (R.10,16,26). (Mrs. 
Powers. did not make it clear whether she was in the lobby or on the mezzanine 
floor when she decided to go to his room.)·. It was approximately 12al6 a..m. 
(R. 24 ). In the rooin, they found the dog on the bed. Mrs.- Powers sat on the 
edge of the bed and started to play with the dog. Accused pushed her over 
and tried to kiss her. She protested. He said he 11wa.nted to neok". She 
said she "didn't want to•. He we.s holding her down. She asked to ~ake off 
her coat, the idea wa.s "she was going to try to get out". Accused stood 
up between her and the door. He threw her back on the bed., locked the 
door and turned out the lights. He told her not to be frightened, that 
he would not hurt her, "that he wanted to get hot".. She said she wanted 
her coat off and asked him to take it off for her. This he did, hang~ng . . .,.~,..... .•..,~ ..---,· 

.. 
i 

- 2 



(125} 

up the co~t. while she sat up on the edge of the bed and started to get 
up and.to the door. He pushed her back on the bed-and tried to kiss her. 
He saida 11 You don't know what it's like to have been married and to feel 

, this way • • • All I want to do is to get hot". Mrs. Powers stated that 
she was so frightened she started to scream and scratch him. She de
sisted scratching when he threatened her. She was afraid of"him. She 
could not fight him even though she wa.s "not small" (R.10,ll,17,18). 
Mrs. Powers continued& 

"I was afraid that he would hit me or something so that! 
wouldn't know what wa.s going on. so I struggled with him, al
though I didn't try to mark him or anything in that respect. I 
was afraid of' being bit or made unconscious, and then I would.n'~ 
know what ;was going on, and finally he bent my arms back in such 
a way I couldn't hardly move them, and he pulled up my sk:trt, and 
his :trousers we~ open, and he became very passionate, e.nd finally 

., after he had had a discharge, he let me up, and after that I wasn't 
afraid of him, and I told him that I was going to ·call the police, 
that that wa.an't anything for anyone to do, and I combed my ha.irJ 

· a.a I said, it wa.s like all of·~ sudden he turned into e.n a.nima.l 
and went crazy or something, and then he was all right again. 
Captain Tuohs I thought might be at the police station. and I 
called him and told him I was coming over to talk to him, and I 
strai~htened my hair and- put on my coat and went straight to the 
police station where .I told Captain Fuchs my story, and he .called 
the Military Police." (R.11). 

'With respeot to her screa.ms."and other details, Mrs. Powers stated 
_that she screamed and that "a man in the hall evidently heard" her and 
said, "Where are you, I'll come-and get you". Accused thereupon "put 
his fist in" her "mouth" (R.11,12). She stated that until after her 
coat wa.s removed she did not scream. After that she started to scream 
and soratch. She explained that she could not leave the room while 
accused was hanging up her ,-ooat because she was frightened and inclined 
to get dizzy when sitting up suddenly. and further that when she got up 
he pushed her back. She stated that she was afraid of beinb hit "because 
the first time, when he put his hand on" her 11:n:outh" he hit her "in the 
jaw in the process". She said that that blow was probably accidental, 
but was hard enough to indicate a lot of force if he did hit her (R.19). 
La.ter while lying crosswise on the bed, she brought up her knee to kick 
him and aoouaed bent it out and over, ·her left leg, and then he knelt 
on it (R.20). She received bruises on her left leg from that. They 
were.black and blue marks and showed up during the space of two or three 
da.)"8 (R.12). At tha~ time~ she was on her back and he was face down on 
top, clothed except for his blouse. He placed his hand on her private 
parts• She tried to grab his ha?}d• He did not have his hand over her 

.. 
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mouth. That was when she screamed. She said she knew a.ooused had his 
trousers open since she "could .feel--" (R.20,21). The pr~seoutrix 
testified' de.finitely that y;hile accused did not enter her vecy .far. he 
did slightly, 8.lld •••there was a discharge" (R.14). She said that 

'the penetration lasted "until he had his discharge". The emission was 
both inside and· outside .her body (R.22 ). On crosa-exami_nation shd'...,, . 
identified a signed statement ma.de to an officer the next morning in 
which she said that the discharge went on the outside of her body (R.23). 
Mrs. Powers testified that during the attack she tried "as hard as 
possible" to get away from accused (R.13)•. The prosecutrix repeated 
that when she got ready to leave the room she was no longer afraid of 
acoused. She combed her hair. and put' on her kerchief'. While doing this 
she told aocused what she thought of him. She testified that by this . 
time aooused wa.s sitting in a chair 8.lld complaining because he had spent 
a good deal of money on her and she "hadn't been a bit cooperative•. 
She threw a .five dollar bill at him a.nd told him to .find someone who 
would be .fond o.f his actions and that she was going to the authorities. 
She had phoned Captain F\lcha; a.nd.-aocused had not attempted to prevent" 
it. Be.fore phoning she had tol_d accused her purpose. He told her that 
she could not· do anything about it. She unloeked the door and _went out. 
Accused "sat in the ohair all the time 11 , evidently, while she was pre
paring to leave. She left at about la45 a.m •• having been in accused's 
room about one e.nd one-half hours (R.12,23,24,27). . 

:Mrs. Powers had no ph.ysioal examination or treatment, except that 
there was a physical examination two d·ays before the trial, at which time 
"Lieutenant" John R. Schroeder, Medical Corps, found .four bruises, between 
one and three weeks old, on her left thigh, the largest of which was about 
one inch square. Lieutenant Schroeder testified that the bruises probably 
could not have been caused by kneeling on the thigh,·but could have been 
caused by "rough handling" (R.29). Mrs. Powers testified that no one 
suggested (at the time) that she have a physical examination, and tha~ 
she "didn't believe it was necessary" (R.26,29 ). 

James J. Fuchs, Captain of Police, Spokane, Washington, testified 
that }frs. Powers had been a casual acquaintance for about seven years 
as a schoolmate o.f his daughter (R.30,33)'. He stated that at about 
1130 a.m., 19 October (R.30,36), while on duty, he' received a telephone 
call from 1,~s. Powers. After that Mrs. Powers came in. She was very 
hysterical, crying, her .face was flushed, and her -hair was "tussled up• 
(R.30,31). Mrs. Powers made a "complaint" and Captain F\lohs called the 
Military Police (R.32). Captain Fuchs advised the proseoutrix to see a 
doctor for a medical examination (R.34). Sergeant Willis E. Bramer and 
Private Ferrill W. Gibson, of the 827th Guard Squadron, stationed at 
Geiger 'Field·, Washington, e.nd on duty as militacy police on the night of 
18 October, testified that a telephone call was received by the Military 
Police about 2145 a.m. (19 October) from Captain Fuohs, in consequence 
of which they went to accused's room in his hotel, where, after knocking 
loudly at the door and receiving no respollBe, their admittance was 
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secured by the room clerk 'With a pass key (R.50,51,54,55). Accused was 
in the room, the bed was 0 fairly crumpled up", and there wa.s a five dollar 
bill on the floor (R.60-52,54,65). Accused was in the bed and appeared 
as though he had been asleep (R.54). He was not intoxicated nor "unsteady 
on his .feet•. He was taken to the "MP Station11 (R.59). Technical Sergeant 
John Herman, Jr., 971st Guard Squadron, was in charge of the Military 
Police in Sp?kane and interviewed accused. After being we.med of his 
rights, accused gave to Sergeant Herman substantially the same version 
of the affair as that related by him when he took the witness sta.nd in 
his own defense (R. 60-65,67-69). According to Sergeant Herman, the in
terview in part was a.a follows 1 

"a,•, aocuaed, "says at first the girl wasn't repulsive, she kind 
of liked 1t, and, eo they kept on. As the Lieutenant stated, they 
both got pre~ty hot, so things must have been going pretty good. 
He started taking liberties with her, he·tried·to lift up her 
·drees, and she put his hand down, says no,. so he, quit, and then 
I asked him if he started playing with the girl's breasts, and he 
says he did, then she didn't seem to like that, he stated, so he 
quit again for a few momente~ and they kept on necking again, and 
then he started lifting up her dress, and she lllE'.de -the statement 
that she didn't like that, and didn't want to do something like 
that, and. I asked the Lieutenant then if he had gone takini,; free· 
liberties with a girl beyond what a man should do. He'says yes, 
he had touched her private parts. I·asked the Lieutenant if he 
had at any time had his penis out•.· He says no, but he did say 
he had his pants unzipped, and that he had rubbed himself up 
ne?(t to the girl, and' during this time the girl said that she 
was going to call 9ut, and at first the Lieutenant let her go, 
and then he started a.gain, and the girl said·she was going to 
call out, and the Lieutenant said he stopped her, he didn't say 
how••*•" (R.62) 

During this interview, accused was fairly cal~ (R.6'4). Herman 
_went to aocus ed 's room at the hotel "right after talking II to.accused 
(R.63}. He examined the bed clothing and towels and found no "soil or 
spots caused from any.fluid, which might be an emission" (R.63.66). 

4. Aocused testified in his own behalf. He said, in part• 

_ "On the evening in question,- approximately 9t30 o'clock P.}~., 
I was standing in Irwin's Cafe. I had about two beers in Irwin's 
Cafe and I started out the front door to go to another place,. 
walking around, and on the way out I passed two women. and another 
man, a Lieutenant, an.administrative medical officer. and some 
woman said 'There's another one• and I turned a.round, end one · 
of the .women a~ked ·me if I wanted to go o.u.:Land have &. good 
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ti~~ They add they had plenty.of whiskey and needed three 
men tx> make up a party, so I deoided to go. The women sa.id they 
hs.d two more girls who would be wa.i ting outside, so we stepped 
outside of Irwin's ca.re· and there wa.s no one there. They men-

.tioned something a.bout a blonde wa.i ting outside. We walked 
straight up.Sprague Avenue to the Outside Inn where I had prev
iously been a.bout an hour before~- and I had. been previously talking 
to a navigator Lieutenant and his buddy, sitting in a booth at 
the O\ltside Inn, so I told the pa.r,;y that we probably could get 
this other man am this other Lieutenant to go on the pa.rt-j a.nd 
to make up the party of fourJ 10 as I said, we prooeeded from 
Irwin's Cafe to the outside Inn and I went over to this booth 
and I a.sked him if' he would like to go, and he said he would like 
.to go, and in ·the meantime, while I wa.s talking to this third man 
in the outside Inn, this medical administrative officer disappeared, 
and the girls said they had to have another me.n, so this navigator 
Ueutena.nt had a buddy there in the booth with him, and he oon
sented to go on the party to ma.ke up the fourth ma.nJ so the two 
girls and·myself and the first Lieutenant I propositioned to go 
on the party, we walked ha.lf-wa.y a.cross the street, and then when 
the girls deoided this medioal officer wasn't coming baok, then 
I went ba.ok to get his buddy. The- two girls and myself went to 
the Da~ort Hotel. and we met in front of the Davenport Hotel, 
where we" took a oab, the four couple of us, and proceeded straight 
to Madge's Nfght Club, out on East Sprague, a."'ld on the wa.y to the 

. club there wu considerable necking going on in the oab. This 
girl, Mrs. Powers, we did neck on the way out to this Night Club, 
and this first girl, the one that had the brown fur coat on, 1~s. 
Carter, she was sitting in this Ellender's lap, and they did oon
aiderable necking on the way out tooJ she says they didn't. We 
a.11 got out, we went inside, we acquired a booth, took the whiskey 
in, first with the whiskey on top of the table, and the floor man 
saiawe had to set the whiskey under the table, so we did that. 
We had a few drinks, I 'Would say I had three or four drinks of 
whiskey, and we danced, and sa.t a.t the table, and we talked, oer
tain oonveraa.tion a.bout where the girls worked, what we did, a.nd 
where we are located, and everything, and we ordered chicken pre~ 
pa.red for the four couples. The chicken was brought a.round, I ate 
my ohicken, I didn't pay much attention to anyone' else, a.nd we had 
a. few drinks during the course of the meal, and this one couple, 
they le~. I don't know for what reason, so we set there I expect 
fifteen minutes· after the oouple left. · . 
· "I told this girl I had to go to my hotel, I had this dog there, 

· · told her we would get one of the bottles from the pa.rty 6.lld finish 
·the pa.rty at my hotel, and she consented to go. I.buzzed the 
elevator, cause there was no elevator waiting at tha.t time, so I 
walked over to the desk.olerk and asked for my key, because I took 
my dog up the early part of the evening and turned my key back in 
to the desk_ c3:_e_l"_k, a.nd_ ~~ }_went in ~he _lob by at the Coeur d I Alene 

• 

http:Ueutena.nt
http:plenty.of


(129) 

Hotel I saw First Lieutenant Peterson there, and I said a. few 
words to him, and this girl set down on a couch, a.nd I asked her 
if she wanted to go up to the room in the elevator, and she said 
no, she would rather not be seen going up in the elevator, so I 
said we will go up the first flight of stairs and then catch the 
elevator, and we went' up to the 6th floor to my room, 625. The 
girl sat on the bed, and I think the dog was on the bed at that 
tizoo. 

"We ·started necking again, she cooperated 100%, so we did 
considerable neoking, and then we laid back down on the bed, aild 
we necked there, and become rather passionateJ she pressed her body 
close to mine. ¥fe was laying on the bed side by side and I pulled 
her dress up and touched the private parts of her body, which was 
very moist, and if she had any pants on I didn't feel them, so we 
laid there, and for a minute I had my hand on the private parts 
of her body, and she didn't resist, the first time she did, she 
jumped back a. little bit, but after that she didn't, and I pushed 
her leg over with mine, her right leg over with my left knee, 
and we lay there for a few minutes, and then I pushed her on over 
and got in between her legs, and was standing on my knees, and she 
said she wanted to get up and remove her coat, and I let her up, and 
she got up and removed her coat, and I don't remember if I hung her 
coat up in the closet or anything; so we was both standing up at 
that time, and I took hold of her hand, and we sat down on the bed, 
and ~e started necking as before, and I put my hand on the private 
parts of her body, and I pushed her leg over again, and got both 
of my legs ~gainst her; I rubbed my body against hers; my pants 
were completely zipped, and she didn't resist. Then I got on my 
knees and started to unzip my pants, and then she let out a yell 
and said a lot about service men thinking they were privileged 
characters, t~ing a woman out, and she said she knew ·a member 
of the police force, I don't remember whether she said a captain, 
she said she was going to make trouble for me. She ·said she would 
:make me sorry for bringing her up there in the first place, so she 
went to the phone and called this Captain Fuchs, e.nd I didn't try 
to stop her, because I hadn't done anythin& to oall the police for, 
so she called this police, and then went to the dresser and combed 
her hair, and put her ooat onJ and I give her a talking to. I 
told her why pick up a man like that and go to his room and have 
a necking party and rub it all over him, and then make a howl 
like that, and.she said 1 If its. the money you're quibbling about, 
you spent on me, I will repay you' so she threw down some money, 
and I said, I was joking with her, and I said 1 I spent fifty 
cents extra' so she said she didn't have any change, and threw 
down a five dollar bill and disappeared." (R.67-69) 

Accused specifically denied that his penis was outside his pants. 
said that when he was in a prone p9si tion_he reached down to unzip
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hia panta, that Mrs. Powers then screamed and jumped out from under him, 
and that he did nothing at that time to restrain her (R.71). He also 
testified that he did not know Mrs. Powers was married. He said he 
•round that out later from the MP's" (R.72). On oross-examinatio.n, ac
cused was asked whether his actions would have been any different that 
night had he known Mrs. Powers was married. He replied I 

• 
, · •;.•. Well, just let m~ see now, whether it would or not. 

Well, .with the intentions when she went up to my room, and 
cooperated like sh~ did, I didn't have any idea she was married, 
e.nd I would say if she had been a married woman,. I would say, 
no. After cooperating like she did I would say no. If she 
had of told me ,he was married I probably wouldn't have took 
her to the room. She didn't tell me anything about that."· (R.73) 

The court questioned accused about.his introduction to "these women". 
He replied• 

111,fell, it wasn't - you wouldn't call it a formal introduc: 
tion at all. I started by the women and one of them saiii 'There's 
aiiother one' and one of them asked me if I would like to go out. 

· They said they had plenty of' whiskey, would I like to go out and 
drink and dance and have a good time, and I says 'It sounds all 
right to·me•. I don•t recall whether - I was introduced to this 
blonde girl and this last witnesa in the lobby of the Davenport 
Hotel, I am sure, but I don't recall whether I was introduced in 
Irwin's Cafe or walking down to the Outside Inn." (R. 75) 

5. It is unnecessary to recapitulate the evidence. There is little 
coni'liot in the testimo:D¥ as to what occurred prior to the time when the 
prosecutrix seated herself' oh the side of accused's bed in his room. 
From that point on.the two stories conflict. Mrs. Powers said there was 
sexual intercourse between accused and her, which accused accomplished 
by the use of some force and ·threats, sufficient to overcome her claimed 
resistance. Accused stated that it was a "necking party" in which the 
prosecutrix "cooperated 100%". He told of 8lllorous and passionate caresses 
that attained the ultimate in intimacy and of how he at last approximated 
a position for intercourse.· He said that up to that point _ ·_... ~./ .. 

~ there was no resistanoe, exoept that at one. time she removed his hands 
and that during certain stages of his advances she had said "No". How
ever, he stated that when he unzipped his trousers for the purpose or 
acoomplishing what he understood was a mutual desire, Mrs. Powers "let 
out a yell•, soreamed and got out from under him. He denied that his 
penis had been out of his trousers. 

Certain undisputed £aots throw fairly clear light on what aotually 
happened and lead to def'i.nite and reasonable oonolusj.o~ ! .. Pr.asecutrix 

:-#' ·.".--t '' '/~'. :·\. . 1 
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and 
/ 

three other women were of a mind that evening to drink, dance, and 
adventure. Accused and at least two other of the four officers who 
composed the male continGent of the party were practically picked up 
for the occasion on the promise of an inexpensive, pleasureful evening. 
Mrs. Powers, regardless of her past conduct with strange men, was 
certainly not circumspect in this regard on the evening in question. 
Ylhether as the result of a pretext.or not, she permitted herself to 
accompany accused to his hotel and up to his room at 12:15 o'clock in 
the mornini;. A r~ght-thinking woman would not justify such conduct 
o~ the ground that she wanted to see accused's dog. The dog could 
have been brought downstairs~ Nor is Mrs. Powers' explanation entirely 
satisfactory as to how she came to adopt the rather sophisticated 
technique of boarding the elevator on the mezzanine floor rather than 
in the hotel lobby. There had been kisses between the two while waiting 
for a taxi and ;vhile in the taxi en route to the hotel. There had been 
some drinking during the evening. Arrived upstairs in accused's room, 
Prs. Powers sat dovm on his bed. It is impossible to believe her story 
that when he sat down beside her she protested and tried to get up. 
In view of the drinking, the past kissing, the risk involved in boing 
to accused's room, the lateness of the hour, and all the circumstances, 
including the fact that she had been married two years to an oversea.a 
soldier, the conclusion is inescapable that when Vxs. Powers went to 
accused's room she at least desired to exchange with him certain of 
those caresses and physical engagements which are more or less preliminary 
to the sexual act itself. If anything more is required to compel the be
lief that in the room she gave some play to this desire, it is only neces
sary to recall her story that she was there vrith accused for an hour and 
a half. Had the prosecutrix been trut;hful and her version correct, the 
encounter would not have lasted over such an extended period. 

On her own testimony, 1frs. Powers gave only initial indication, at 
the start, to accused of her disapproval of what was transpiring. She 
vocally protested, she claimed, when he started to nneok•. Immediately 
after this, however, she asked him to remove and hang up her ooat. This 
surely indicated to accused that she was consenting and cooperating. It 
is elementary in oases of ~is kind that the victim's refusal to consent 
must be communicated to the.aggressor either vocally or by ~hysical resis
tance. H:lr subsequent struggles, as described by her, do not oarry eon
viction~ In view of all that had OCCUITed, accused may well have believed 
her resistanoe more coy than real. Mrs. Powers spoke of herself as not 
being a small person. There was a man nearby, according to her, who 
res ponded to her one soream. She had opportunity to s cream again and did 
not." She did not scream until accused touched her person. 

The actual complaint of the prosecutrix to Captain Fuchs is not con
vincing. She at first only threatened to oomplain. Accused rather dared 
her to rna.ke good. When she did complain she told a different story about 

- 9 -
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en emission than that recounted on· the stand. On the stand she said that 
a.ccus eel emitted partly out of her. To Captain Puchs her story wu that 
tho emission was wholly out of her. A careful search of the linen and 
towels in the room failed to show ~ indioa.tion oonfirmative, of this 
claim. 

" She ~ot only failed jx> follow the advice of the Chief of Polioe and 
have a. physical examination, but on the ata.nd she denied that she had 
ever received such advice. 

-

She herself said that a.~r it wa.s all over a.ocuaed complained be-
cause she had not "been a. bit cooperative". Accused used the language 
of frustration. She a.coepted this oomplaint by throwing the five dollar 
bill on the floor and telling him to find someone who would be fond of 
his actions, in short, someone who would satisfy him. This action of 
the proseoutrix strongly points to a realization on her pa.rt that he had 
not been satisfied. 

In the light of the undisputed evidenoe and because of inescapable 
conclusions rea.sone.bly inferred therefrom, it is the opinion of the Board 
of Review that the proseoutrix departed from the truth in'material aspects 
of her testimony. The atory ot accused not only finds credence in the 
straightforward manner of its telling and in hia conduct and demeanor 
subsequent to the "incident" but it gains credibility because o:f' the 
very la.ck of th.at quality in the testimony of his a.ccuser. 

Undoubtedly accused desired and probably expeoted to have inter
course with Mrs. Pclwers. And undoubtedly she was a willing party to at 
lea.st certain aspects of the love-making. The enoouragement which ahe 
ga.ve him obvia.ted the likelihood of arr;, intent on his pa.rt to achieve his 
desire by the use of such force a.a might be neceasa.ry to overcome her re
sistance.. In fact he desisted from further effort when she, finally 
soreruned and disengaged herself from ·him. 

In a oa.ae of this kind, when the woman by her conduot indioate1& 
that she is in a receptive mood and lends encouragement to the advanoea 
o:f' the male, his fondlings and caresses do not constitute an assault 
under Article o:f' ·wa.r 93 or 96, provided he desists. a.s here, when ap
prised of her refusal to wander further down the primrose path. 

For the reasons stated, the Boe.rd of Review is of the opinion th.at 
the evidenoe is legally insufficient to support the finding that accused 
is guilty of assault with intent to rape, in violation of Article of War 
93. 

6. Attached to the record of trial are letters from three mambera 
of the court in which, for res.so~ severally stated, one member recommended 
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that aooused be "rewrned to a.otive duty", the second that "the sentenoe 
adjudged should eitlier be suspended or mitigated. to a forfeiture of pay 
not to exoeed eix months", am the third that accused be "retained in 
the servioe". Also attached to the reoord is a letter from Colonel W.G. 
Schauffler, _Jr., Air Corps, Commanding Offioer, Air Base Headquarters, 
Geiger Field, Washington, who forwarded the Charge and recommended trial 
by general court-martial in this case. In his letter Colonel Sohauf'tler 
aaida "I urgently recommend that the entire sentence be suspended, and 
that Lt. Whittiker be sent overaea.s inmediately". A signed statement by 
aooused is also attaohed to the reoord. In this statement aooused 
pointed out that he was born and raised on a fa.rm in Oklahoma.. _59 graduated 
from high school in 1936, while in the 9th am loth grades "making the high
est upper 10% grade or T&riou.a high schools in the state". After grad'U8.• 
tion, h8_atarted to work and 1n about 1939 he entered Oklahoma City Uni• 
nraity, working 12 hours a night daily, evidently to pay expenses. He 
enlisted in the Ar"i1JT Air Corps June 28, 1940. When discharged as an en
listed man to reoeiTe his oommisaion, he was a aerge&nt and his effioienO)" 
and oh&raoter ratings were "Exoelle nt". 

7. War Department reoords ahow that aocused is 28 yea.rs of age. 
He was commiaaioned second lieutenant in the Air Corps, 20 March 1943. 
Prior aerttoe wa.u Enliated man from 28 June 1940 to 7 July 1942; avia
tion oadet 8 July 1942 to 19 1Ja.roh 1943. 

8. For the t'oregoing reasons the Board of Review ia of the opinion 
that the reoord of trial is legally inauffioient to support the findings 
or guilt:, and the aentenoe. 

Judge Advooa te. 

~: Judge Advocate. 

Judge .Advocate. 
' 
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SPJGK 
CY 245081 

1st Ind. 

war Department, J.A.G.o., _j r. ~ P r_JlA - To the Commanding General, 
Second Air Force, Colorado S)i!'i!ge; "Ct>lbrado. 

l. In the case o! second Lieutenant Jack D. Whittiker (o-675383), 
Air Corps, I concur in the foregoing holding ·of the Board of Review 
holding the record of trial lega~ insufficient to support the findings 
of guilty- and the sentence, and for the reasons stated I reco:amend 
that the findings of guilty- and the sentence be disapproved. You are, 
advised that•the action of the Board of Review and the action of The 
Judge Advocate General have been taken in accordance with the pro
visions of Article of war Sot, and that under the .further provisions 
of that Article and in accordance with the fourth note following the 
Article {M.C.Y~, 1928, p. 216), the record of trial is returned for 
your action upon the findings and sentence, and ~or such further 
action as you may deem proper. 

2. When copies o! the published orqer in this case are forwarded 
to this of!ice, together with the record of trial, they should be 
accanpanied by the foregoing opinion and this indorsement. For con
venience or reference please place the file number of the record in 
brackets at the end of the published order, as follows: 

(Cll 245081). 

·.. -~ r....._ .........,.. ........ __
~.(.... -- ...- 1 - -

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

l Incl. 
Record of trial. 
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UNITED STATES ) 40TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Headquarters 40th Infantry 

Second.Lieutenant JOSEPH ) Division, APO 40, 16 November 
J. ALVARADO {0-13073.52), ) 1943. Dismissal. 
Infantry. ) 

OPINION of the BOARD CF REVIEW 
DRIVER, LOTl'ERHOS and CLEMENTS, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the officer .named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 95th Article of War. 

Specification l: In that Seccnd Lieutenant Joseph J. Alvarado, 
108th Infantry, did, at Honolulu, T.H., on or about 1800 
o'clock, 5 October 1943, take charge of a governnent vehicle 
and the driver thereof, Private H. B. Burgess, 3.5495.562, 
Headquarters 1st Battalion, 108th Infantry., and thereafter 
did direct the said Private Burgess to drive hi.JR to the 
Alexander Young Hotel and did request the said Private H.B. 
Burgess to come to a roan in the Alexander Young Hotel, 
where Second Lieutenant Joseph J. Alvarado served Private 
H. B. Burgess Yd.th intoxicating liquor while the said Private 
H. B· Burgess was on duty as a driver or a governnent ve
hicle, and was still obliged to drive the said government 
vehicle to its home station. 

Specification 2a In that Second Lieutenant Joseph J. Alvarado, 
108th Infantry., was., at Honolulu, T. H., on or about S October 
1943, drunk in uniform in a public place, to wit, the 
Alexander Young Hotel., and the streets of Honolulu., T. H. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: In that Second Lieutenant Joseph J. Alvarado, 
108th Infantry., was, at Honolulu, T. H., on or about 5 
October 1943, drunk in uniform in a -?}blic place, to wit, 
the Alexander Young Hot.el., and the streets of Honolulu, T.H. 
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Specification 2: In that Second Lieutenant Joseph J. Alvarado, 

108th Ini'antry, did, at Honolulu, T. H. on or about 18oo 
o•clock, 5 October 1943, serve intoxicating liquor to three 

· erµisted men in a roan at the Alex.and.er Young Hotel. 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of Specification 1, Charge I, except the words "did request'the 
said Private H.B. Burgess to come to a room in the Alexarxier Young Hotel•, 
substituting therefor the words "did allcm the said Private H.B. Burgess 
to come to a room in the Alexander Young Hotel"; guilty of Specification 
2, Charge I, except the words "the Alexander Young Hotel", substituting 
therefor the words "Honolulu police station"; not guilty of Charge I, but 
guilty of a 'Violation of the 96th Article of War; guilty of Specification 
1, Charge II, except the V10rds "the Alexander ,Young Hotel11 , substi tuting 
therefor the words "Honolulu Police Station";;and guilty of Specification 
2, Charge II and of Charge II. He was sentenced to be dismissed the 
service. The reviewing authority approved the sentei:¥:e and forwarded the 
record of trial for action under the 48th Article of War. 

3. The evidence for the prosecution covering all Charges and Speci
fications may be summarized as follovrs: At about 6:00 p.m. on 5 October 
1943, private H• B. Burgess, the driver of a jeep designated to return 
officers, in town on pass, to their organizations, stopped for accused at the 
Army-Navy Y.M.c.A., Honolulu, T. H•. Burgess observed that accused had been 
drinking. He was "staggering" but was not "loud" or "boisterous". Accused, 
accompanied at the time by two enlisted men, rode w:i th Burgess to a hotel. 
On the invitation of accused Burgess went to a roCIU in the hotel with ac
cused and the enlisted men and while there was offered a drink of liquor 
by accused. When he informed accused that he was not supposed to drink on 
du-cy, accused told him he was welcome to it if he wanted it. Accused 
also "gaven the other enlisted men a drink. The drinks. were mixed and 
sitting on a table. After all ot them, includi~ accused, had a drink 
Burgess and accused left the hotel. As Burgess could not find his way out 
of the city, he stopped the jeep and asked Sergeant Opal H. Gilliland . 
810th Military Police Company, to direct him to the highway to "Kah~•. 
Gilliland., who was off duty at the time, saw that Burgess had been drink
ing., and offered to drive the jeep. When Gilliland, with the consent 
of Burgess, took the driver's place behind the wheel of the jeep he 
noticed accused lying on the front seat with his head and should~rs be
t1'8en the seats., "completely passed outn. Gilliland decided that Burgess 
was in no condition to handle the jeep 8n!l, instead of driving to the 
highway, proceeded to the police station. When they arrived a.t the station 
two enlisted men on duty 11picked11 accused out of the jeep, carried him 
inside and placed him on a bench. Accused had a 11very strong breath", no 
muscular control, and cculd not stand up or talk. He vomited on him.self' 
and en the floor. First ld.?ut;enant Jules Sachson, 810th Military Police 
Company., arrived at the police station about 7:oo P•l?l• and tried to arouse 

"72-
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accused, who was "obviously passed out". After several attempts he finally 
awakened accused and upon ascertaining his identity telephoned the 
organization of accused for transportation. About a half' hour later, 
when he was informed that no vehicles were available, Lieutenant Sachson 
decided that Burgess was sober enough to drive and released them. Ac
cused, dressed in uniform, was in tM police station, a public pl.ace, 
for approximately two hours and coo.ld be observed by civilians entering 
and leaving the place. In the opinion or Lieutenant Sachson accused was 
"definitely drunk" (R• 3-16). 

4. For tm defense: Corporal Richard w. Fitzgerald and Private 
William L. McIntyre, enlisted men in the COli.P&ny of accused, testified that. 
they met accused in to,rn about 5100 p.11.., 5 October 1943. They were having 
trouble finding a place to stq for the night and accused offered them his 
room in t,he Alexander Young Hotel. 'Ihey went to the hotel desk, accused 
checked out, and the room was registered in tm nsmes of the enlisted men. 
While in the room getting ready to leave, accused gave McIntyre and 
Fitzgerald a bottle or whiskey about one-third full, remarking that it was 
not enough for him to "bother about•. The enlisted men accompanied accused 
to the Y.M.c.A., where he was to meet his transportation back to camp. 
After they waited on the corner for a while, Burgess arrived in a jeep and 
asked if they had anything to drink. Fitzgerald told him the.re was a 
bottle in the hotel room. Accused asked to be taken back to the holiel for 
his bar_ and all- of them went up to the room recently vacated by accused. 
After they arrived in the room, McIntyre mixed four drinks of liquor and 
placed them on the table. Neithet" McIntyre nor Fitzgerald saw accused take 
a drink, but all four glasses were emptied. McIntyre and Fitzgerald did :oot 
hear accused invite Burgess up to the room nor did they hear accused offer 
him a drink while there. Accused had been drinking but in their opinion he 
was not drwlk. He walked and talked all right and his actions were normal. 
The accused and Burgess le.ft the hotel for camp at approximately 6130 p.m.. 
(R. 18-28). 

I 

5. a. Specification l, Charge I 8nd Specification 2, Charge u: 
It is shown by the evidence that on 5 Octooer 1943, at about. 5100. p.?D., the 
accused checked out of the Alexander Young Hotel in Honolulu, and ac
companied b;r two enlisted men (McIntyre and Fitzgerald) who had taken over 
his room proceeded to the y.M.C.A., where he was to obtain transportation 
back to camp•. About 6:00 p.m., when his driver, Private H. B. Burgess, 
arrived, accUBed requested him to drive them back to the hotel to get his 
bag. The accused and the three enlisted men went to the room recently 
vacated by accused and then occupied by McIntyre and Fitzgerald. After they 
arrived in the roan McIntyre mixed four drinks of liquor and sat them on 
a table. Accused offered a drink to Burgess, who stated that he was not 
supposed to drink on duty. Accused told him he was welcome to it if he 
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wanted it. Both McIntyre and Fitzgerald testified that they did not hear 
accused offer a drink to Burgess. The three enlisted men each took a 

. drink. 

In the opinion of the Board of Review the evidence sustains the 
finding of guilt,- of Specification 1, Charge I beyond any reasonable doubt. 
jJ,though the liquor came from a bottle which accused had previously given 
to McIntyre and Fitzgerald when· he surrendered his roan to them., and al- . 
though the drinks were actually poured b7 McIntyre., yet Burgess testified 
definitely and witoout contradiction that accused offered him a drink and . 

. advised him that he -was welcome to it although he was on duty. The testimo~ 
or ycintyre and Fitzgerald was mer~ that they did not hear accused extern. 
the invitation to Burgess. When accused offered Burgess a drink lVhich 
saneone else had placed on the table., and Burgess took the drink pursuant 
to the invitation., accused in effect •served" the liquor ~ Burgess. 

As to Specification 2., Charge II the Board is of the opinion that 
the firxling of guilty is not sustained beyond a reasonable doubt. jJ,though 
Burgess testified that accused· "gave" a drink to the other two enlisted 
men., it appears that the incident occurred in a room then occupied ey these 
men., and the liquor came from a bottle that had become their property. One 
of them (McIntyre) poured the drinks. They needed no invit;ation from ac
cused under the. circumstances., but merely took a drink in the presence of 

T 

accused. A.s to that part of Specification 2., Charge II which alleges that 
accused served a drink to Burgess., a findiJ:€ of guilt)r is not justified in 
view or the :pE"ior firning of guilt7 of that offense under Specification l, 
Charge I• 

b. Specification 2., Charge I and Specification l., Charge II: 
The evidence is uncontradicted that on 5 October 194.3 at about 61.30 or 
7aOO P••• accused was npassed out" in a jeep when a milltary policeman was 
asked bY" the driver for directions. The military policeman drove the jeep 
to the police station., and accused was bodily carried inside. He was so 
intoxicated that he could not stand up or talk. He remained in that condi
tion for about two hours in the police station, -.here he could be seen by 
civilians entering and leaving. In the opinion of the Board the evidence 
supports the finding that accused was drunk in uniform on the streets of 
Honolulu and in a public place as alleged. 

The court. found accused guilt,- of Specification 2., Charge I, but only 
in violation of the 96th 1rticle of War. As a result., accused was found 
guilt7 of the same offense under two identical Specifications (drunk in uni
form j,n a public place)., in v.1.olation of the 96th Article of war. In the 
opinion of the Board the finding of guilty- of Specification 1., Charge II 
should be disapproved., in view of the prior finding of guilty of the same 
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offense under Specif'ication 2, Charge I. 

6. The · prosecution called as a witness Captain Frank R. Burns, 108th 
Infantry Regiment,· am he was allowed to testify as to the truth and 
veracity of Private Burgess, a menber of his canpaJ:\Y and a witness for the 
prosecution (R. 16-17). The admission of this testimoI\Y was erroneous 
since Burgess had not been impeached on the ground that his reputation for 
truth and veracity was bad. Ho11ever, in view of the fact that there was no 
evidence directly contradicting the· testimony of Burgess, the Board of 
Review is of the opinion that this e?Tor did not injuriously affect the 
substantial rights of the accused. 

7. The accused is 2'.3 years of age. The records of the Office of 'lhe 
Adjutant General show bis service as follows: Enlisted service from S 
March 1941J appointed tenporary secood lieutenant, AI'll\Y of the United States 
from Officer Candidate School am active duty, 8 January 194.3; 

8. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
'!he Board of Review is of the opinion that the record of trial is legally 
insufficient to support the findings of guilty of Specif'ications l and 2, 
Charge II and of Charge II, legally sufficient to support the findings of 
guilty of Specifications l am 2, Charge I and of Charge I, and legally 
sufficient to support the sentence and tolwarrant confirnation of the sen
tence. DiSillissal is authorized upon conviction of a violation of the 96th 
Article of War. 

....·~~-.E;,&.z;-=·~.q~~~--~_.:;~-'~~~,Judge Advocate 

., Judge Advocate...:tt~r J, ~Judge Advocate 
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1st Ind. 

2 FEB 1944Wa:r Department., J.A.G.O. - To the Secretary of war. 
l. Herewith transmitted for the action of the President are 

the record of trial a."ld the opinion of the Board of· Review in the 
case of Second Lieutenant Joseph J. Alvarado {0-1307352)., Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to support the findines of guilty of 
Specifications land 2., Charge II and of Charee II., legally sufficient 
to support the findines of guilty of Specifications 1 and 2., Charge I and 
of Charger., and legally sufficient to support the sentence and to warrant 
confirmation of the sentence. The accused served a drink of intoxicating 
liquor to an enlisted man on duty as driver of a Government vehicle 
(Spec. 1., Chg. I) and was drunk in uniform in a public place (Spec. 2., 
Che. I). The president of the court., for the members of the court., 
recommended that the execution of the sentence be suspended. I recom
mend that the sentence to dismissal be confirmed but., in view of all 
of the circumstances, that the execution thereof be suspended during 
the pleasure of the Presiden~. 

J. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action., and a form of Ex
ecutive action·ca.rrying into effect the recommendation made above. 

~Q-~ 

Myron c. Cramer., 
Major General., 

The Judge Advocate General. 

3 Incls. 
l - Record of trial. 
2 - Df't. ltr. for sig. s/w.
3 - Form of action. 

(Findings of guilty of Specifications 1 and 2, Charge II, and 
of Charge II, disapproved. Sentence confinned but execution 
suspended. G.C.M.O. 88, 26 Feb 1944) 

' 
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UN IT ED ST A,:f ES ) DESERT TRADUNG CENTER 
) 

v. ) Trial by G.C.M., convened at 

,Private MAYNARD A. HOLM 
) 
) 

Camp Young, Calitornia, .30 
September., 22 and 23 October 

(l7C1'14779), 1st Airdrome 
Detachment, Air Corps. 

) 
) 
) 

1943. Dishonorable dis
charge and confinement f'or_ 
five (5) years. Disciplinary 

) Barracks. · 

HOLDING b;r the BOARD OF REVIEW 
ROUNIS., HEPBURN and FREDERICK, Judge Advocates 

---------·--------
1. The record of trial in the case or tha soldier named above 

has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Speci-
fications: · 

CHARGE I: Violation or the 93rd Article of War. 

Specification: I.n that Maynard·A. Holm., Pvt • ., 1st 
~ Airdrome Detachment., did at Indio., California 

on or about ll August 1943 with intent to commit 
rape., commit an assault on Mrs. Oma R. Johnson 
or Indio., California by striking her with his 
fists., choking her with his hands., and otherwise 
beating and bruising her. 

CHARGE II: · Violation of the 96th Article of War. 

Specification l: In that Maynard A. Holm., Pvt• ., 1st 
Airdroma Detachment, did on or about 12 August., 
1943 at Indio., California make disloyal remarks 
against the Army' of the United States by saying 
that he did not like the Anrr:r of the United 
States., that ha wished he was in any army but 
the United States Army., that he was sorry he 
was an American., or words to that effect. 
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Speeii'ication 2s Withdrawn by order of the appointing 
authority (R. 13). 

He'.pleaded not guilty to the Charges and Specifications. He was found 
guilty of the Specification of Charge I except the words "With intent 

· to eominit rape• and ~th his i'ist, choking her with his hands, and 
otherwise beating and bruising her•, substituting therefor the words 
ttwith intent to do.bodily harm,• of the excepted words not guilty, of 
the substituted words., .guilty; guilty of Charge I, guilty of Speci
.fication 1 of Charge II., and of Charge II. There was evidence of • 
two previous conrlctio1¥J by summary courts-martial for absence without 
leave and breach of restriction. He was sentenced to be dishonorably 
discharged the service., to forfeit all pay and.allowances due or to 
become due, and to be confined at hard labor, at such place as the 
reviewing autL.ority may diraet, for five years.· The reviewing authority 
approved only so much of the finding of guilty of·· the Specification of 
Charge I •as involves a fincli.ng of guilty of assault upon Mrs. Oma R. 
Johnson, at the time and place a.11.eged, in violation of Article of war 
96.,• approved the sentence., designated the United States DisciplinaI7 
Barracks., Fort Leavenworth, Kansas as the place of confinement, and 
.torwarded the record of trial for action under Article of War 50i-. 

3. The finding of guilty of assault under Article of War 96 is 
amply supported by the evidence. The record is, therefore, legally 
sufficient.to support this finding and a sentence of confinement 
limited by the Table of M.axim.um Punishments to three months (MCM, 1928, 
par. 104£, pa:ge 100). 

4. '!ne competent evidence of the prosecution in support of 
Specification 1 of Charge II., "Which avers that the accused made dis
loyal remarks ~ainst the Army of the United States by saying that 
he did not like the Anrry 0£ the United States and that he rlshed he was 
in any other Army but the United States Arrey' and that he was sorry 
he was an American, may be summarized as followss 

Captain William Y. Buck, Company D., 744th Military Police Battalion, 
testified that on the morning of 12 August 1943., at 2 a.m., in the 
military police station at Indio, California, while questioning the 
accused concerning his alleged attack upon M:n. Jo.tmson, the accused 
made a statement which the witness described in the following manner 
(R. 149): 

•I can•t give the exact words. The gist or it was that 
he believed he had been born in the wrong country, and was 
serving the ""fll'orig .Arm:/• Those are not the exact words, ·but· 
contain the meaning.• · 

- 2,-
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The remarks made by the accused were so unusual that he was asked 
to repeat them. The substance of his repetition was the same. The 
witness was positive that the accused did not say that he was sorry 
he was an American (R. 154). The only otner person present at 
the time was Cnief of Police Ackley. 

Chief of Police P. E. Ackley testified that he was present at 
the same time and place, and that the accused's alleged disloyal. 
remarks were substantially as follows: 

•He said he did not like the Army, he wished he 
was not in the God-damned United States Army; he wished 
to Christ he was not an American, and he hoped he got 
a dishonorable discharge out of this.• (R. 157). 

Chief of Police Ackley was permitted to testify over objection 
that on Z7 February 1943, in the police station in the City of Indio, 
the accused made a statement "The exact wording I c6uld not say, but 
the gist of the statement was practically word for word the statement 
he made on the mornine of August the 12th, 1943" (R. 159). 

In describing the physical and mental condition of accused at 
the time_,,... he is alleged to have made the statement Captain Buck further 
said it was easy to be seen that the accused had been struck in the 
face and was in a certain stage of drunkenness (R. 150-152); that he was 
suffering from a mouth injury which affec~ed his speech to a certain 
extent, al.though tne witness was aole to understand him (R. 154); and he. 
seemed to think that he had been abused and had not been treated fairly; 
that he had had bad breaks in the Army and in this country and further 
felt that he would have had better breaks if he had been some place else 
(R. 154). The accused was in such bad physical condition that he was 
sent to the hospital (R. 155). 

It was stipulated and agreed by the accused, defense counsel and 
the trial. judge advocate, that if Captain James C. Pe~le were present 
in court, ne would have testified that the accused was admitted to the 
Army Air Base Hospital on 12 August 1943 (after making the al.leged 
remarks complained of) at which time he was suffering from 

•a cerebral concussion; contusions of the nose, face and 
right eye; loss of both right upper incisors, both nostrils 
clotted with blood; bridge of nose tended to pal.patation; 
head aches; vertigo; right cheek contused; right side or 
upper lip edematous.a 

It was further stipulated that it is a medical fact that concussion 
may or may not cause irrational.ity, and that a blow sufficient to 
cause a concussion may cause a mental. condition of such consequence as to 
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create a state of mentality that prevents the subject from remembering 
the immediate events that took place at the time, or subsequ.ent to the 
receipt of the blow (R. 225). 

It further · appeared from the record th.at three enlisted men, 
believing the accused was attacking Mrs. Johnson, pulled him away from 
her. A fight ensued in'which the accused was severely beaten by the 
three enlisted men {R. lOl, 255). 

5. The accused elected to testify in his own behalf and, with 
reference to the Specification in question, related that while he was 
engaged in an argument with Mrs. Johnson he was attacked by several 
enlisted men, one of whom kicked him in the face. They beat him to 
such an extent that his two upper right teeth were •kicked out, root 
and all•; his face was struck and beaten so tha.t his nose and ears 

. were full of blood; a large lump was. on the back of his head; and bis 
lip hung down as a result ot the bl_ow so that he was not able to talk 
(R. 200). At the time of trial it was impossible for him to breath 
through the right side of his nose. He was rendered unconscious as 
a result of the kick in the face until the following morning. When 
he became conscious he was in a hospital. There he remained for 
treatment, as a result of his injuries, from 12 August 1943 until 3 
September 1943 (R. 199). He has·no recollection whatsoever of being 
at the police station and therefore denied making the statements com
plained o!_ to captain Bucko~ to anyone else (R. 198, 202). 

6. The court, upon the foregoing evidence, .found the accused 
guilty of Specification 1 of Charge n which, as set forth, charges 
the accused with maldng disloyal remarks against the AnrrJ of the 
United States. ' 

In the opinion of the Board of Review, the finding of guilty 
of Specification 1 of Charge II cannot be legally sustained .for the 
reason that it was clear from the evidence that at the time the accused 
is alleged to have made the remarks complained of he was not mentally 
responsible for his speech. It was shown that he was beaten so severely 
about the head and face that ha su.ffered a concussion of the brairi. He 
was also drunk. His injuries were so severe that he was confined in 
a hosp1ta.L for several weeks following the occUITence. To hold a man 
responsible for the deliberate and intentional. utterance of' statements 
made under circumstances which indicate that he was, at the time, not 
only angry and defiant because of the grievous injuries he believed 
he had wrongfully received at the hands .of fellow soldiers, but was also 
so seriously wounded that ha was then suffering a brain concussion, 
would be a harsh ruling and work a grave injustice. Furthermore., the 
testimony of Chief of Police, Ackley, 'of the •gist• of the accused•s 
alleged statement ma.de on Z7 February 194.3 was improper and prejudicial. 
to the substantial. rights of the accused. 

-4-
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The ~anuai for Courts-Martial (1928) par. 112, p. 112, provides: 

uA fundamental rule is that the prosecution may not 
evidence the cioing of the act by showing the accused•s 
***former misdeeds as a basis for an inference of 
guilt.• 

An exception to this rule is stated on the_ same page of the Manual 
as follows: 

"V1hen criminal intent, motive, or guilty knowledge in 
respect of the act is an element in the offense charged, 
evidence of other acts of the accused, not too remote in 
point of time, manifesting that intent, motive, or knowledge, 
is not made inadmissible by reason of the fact that it may tend 
to establish the commission of another offense not charged." 

The subject case does not fall within the exception. The Charge 
does not involve criminal intent, ~otive or guilty knowledge. It is 
not charged, nor is there any evidence that the accused made the state
ment with any particular motive. He was not endeavoring to influence 
anyone. '.1herefore, there was no motive inv'olved. Nor was there any 
question of guilty knowledge concerning anything. Under the circum
stances, therefore, the testimony of the Chief of Police concerning 
the accused's former statements was inadmissible. 

In view of the foregoing it will not be necessary to pass upon the 
question whether this case fails within that class of cases of disloyal 
statements which have been held by The Judge Advocate General not to con
stitute a violation of Article of War 96 because the statement was mao.e dur
ing an official investigation by a military superior and was an expression 
of ti1e accused's true sentiments. C!e! 22906~; CM 229063; CM 235134 (1943) 
Nor is it necessary to determine whether the statement charged to the 
accused constitutes a violation of Article of war 96. 1'o constitute a 
viol.ation of that Article of ,ia.r it is not alone sufficient to show that 
the accused macte the statement but it must also be sho'l'ln that it in some 
reasonable manner was prejudicial to good order and military discipline 
or operated to the discredit of the service. Sui"fice it to sey that 
the competent evidence is not sufficient.to.support a finding of guilty 
of Charge II and its Specification. 

7. '.l.'he record shows the accused to be 27 years of age. Accompany
ing papers show that he graduated from high school in Kansas City, 
Missouri, and att'3nded tne University of Missouri. He was employed for.an 
undisclosed period 0£ time by the Kansas City Gas Company as a sales ' 
representative from which position he enlisted in the Air Corps, 28 
May 1942. 

- 5 -
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8. The court was legally constituted. For the reasons set forth 
above the Board or Review 1s of the opinion that the record of trial 
is legally insufficient to support the findings o! guilty of Charge Il 
and its Speci!ication (making a disloyal statement) but is sufficient 
to support the findings of guilty of the Specification of Charge I as 
modified by the reviewing authority and legally sufficient to support 
a sentence o! not exceeding confinement at hard labor for a period of 
three months and forfeiture o! two-thirds of his pay per month., !or a 
like period. 

Judge Advocate 

Judge Advocate 

- 6 ...-
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1st Ind. 
·2s DEC 1943 

Wal'. Department. J.A.G.o.. - To the Commanding General. 
California-Arizona Maneuver A.rea. Camp Young. California. 

1. In the case of Private 1.Jaynard A. Holm (17074779). 1st 
A.irdrome Detachment. Air Corps. I concur in the foregoing holdins by 
the Board of Revi8'N and for the reasons stated therein recomnend that 
the findings of guilty of Charge II and its Specification be disapproved. 
and that only so much of the sentence be approved as involves confinement 
at hard labor.for a period of three months and forfeiture of two-thirds· 
of his pay per month for a like period. Upon compliance with the foregoing 
recommendations. under the provisions of Article of Ua.r soi-~ you will have 
authority to order the execution of the sentence• 

. 2. When copies of the pubiished order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate attaching 
copies of the published order to the record in this case, pl.ease place the 
file number .of the record in brackets at the end of the published order, 
as f'ollowu 

(CM 245153). 

Myron c. Cramer, 
Major General, 

The Judge Advocate General• 



( \"'~1) 
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WAR DEPARI'1.l'ENT 

Arm:! Service Forces 
In the Office of The Judge Advocate General 

Washington, D.c. 

SPJGN 
C'.ii 245166 

UNITED STATES 

v. 

Private JOSEPH P. filTULIO 
(20317857), Detachment 
Medical Department, 1879th 
Unit, Camp Livingston, 
Louisiana. 

1 6 DEC 1943 
) EIGHTH SERVICE COMMAND 

· ARMY SERVICE FORCES ~ 
) Trial by G.C.M., convened at 
) Camp Livingston, Louisiana, 
) ·16 NoVE111ber 1943. D.i.shonorable 
) discharge and confinement .t'or 
) two (2) years. Federal Re.t'ormatoey, 
) El Reno, Oklahoma. 
) 

HOLDING by the BOARD OF REVIEW 
LIPSCOMB, GOWEN and SLEEPER, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was triad upon the .i'ollow.i.ng Charge and Specifi-
cation: · · 

CHARGE : Violation of the 96th Article of War. 

Specification l: In that Private Joseph P. Ditulio, 
Detachment Medical Department., 1879th Unit, Camp 
Livingston, Louisiana., did, at Calli) Livingston., 
It>uisiana., on or about 19 October 19431 wrongtull.y 
and unlawfully open one letter which was mailed and 
addressed to .Private Albert Kist., ASN _6944617., Sta-
tion Hospital Wani31., Camp Livingston., Louisiana., · 
prior to receipt of said letter by the addressee. 
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Specifications 2 through 9 the same as Specification 1 
except as to address and name of addressee. 

He pleaded not guilty to and was found guilty of the Charge and Specifi
cations thereunder. l!.'v.idence of one previous conviction for wrongfully 
taking and carrying mray one can of mince meat of the value of $1.42, 
in violation of Article of War 96 was introduced. He was sentenced to 
be dishonorably discharged the service, to forfeit all pay and allow
ances due or to become due and to be confined at hard labor at such 
place as the reviewing authority might direct for two years. The re
viewine authority approved the sentence, designated the Federal 
Reformatory, El Reno, Oklahoma, as the place of confinement, and for
warded tho record of trial for action pursuant to Article of War 5C>t. 

3. The evidence supports the findings of guilty and the sentence 
except for the designated place of confiner.ient, the legality of which 
presents the only question requiring discussion. 

Confinement in a Federal Reformatory is not authorized unless 
confinement in a penitentiary is authorized under Article of War 42. 
Confinement in a penitentiary under Article of i'Iar 42 is not authorized 
unless the act or omission in quest.ion is recognized as an offense of a 
civil nature and· so punishable by·a penitentiary confinement, for more 
than one year by some statute of the United States of general application 
within the continental United States, excepting Section 289, Penal Code 
of the United States (18 u.s.c. 468), or by the law of the District of 
Columbia. 

In order to constitute ari offense in violation of the postal 
laws such as to render the accused liable for penitentiary confinement, 
the theft of mail must occur while the mail is in the custody of the 
Post Office Department. In this cormection The Judge Advocate General 
has held that, 

"* * * a mail orderly camot be regarded as an 
agent of the Post Office Department, but must 
be deemed to have received the letters on behalf 
of the addressees; that with delivery to him the 
control and authority of the Post Office Depart
ment over such letters comes to an end; and that 
any offense which he commits with respect to such 
letters could not be an offense against the laws 
designed by Congress for the pzutection or the 
mail" (Fonniller, CM 167292; Stafford, CM 115684)
(J.A.G. 311.132). 
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Since in the present case the accused ns acting in the capacity of 
a mail orderly, he must be regarded as an agent of the addressees 
named in the several Specifications and not as an agent of the Post 
Office Department. The offense which he has conmtted, therefore, 
is a military offense and not one punishable by- penitentiary confine-. 
ment for a violation of the postal laws. 

4. For the reasons stated, tbe Board of Review holds that the 
record of tr.Lal is legally suf.t'lciernt to support the .fLndings of guilty" 
and only' so much of the sentence as inTolves dishonorable discha;-ge, 
forteitura of all pay and allowances due or to become due, and con
finement at hard labor fQr two ;rears at a place other than a penitentiary, 
Federal penal or correctional institution• 

.~ f:~Junge Advocate. 

-1~#&~ ,Junge Advocate. 

~~,1K, Judge Advocate. 

1st Im. 

War Department, J .A.G.O., IEC 1 8 1941 To the CommandiDg General, 
Eighth Service Conmand, A.rm.y Service Forces, Dallas 2, Texas. 

l. In the case of Private Joseph P. Ditulio (20317857), Detach
ment Medical Department, 1879th Unit, Camp Livingston, IDuisiana, I 
concur in the .foregoing holding of the Board .o! Review, and for the 
reasons therein stated, recommend that only so much of the sentence 
be approved as involves dishonorable discharge II for!eiture of all 
pay and allowances due or to become due, and confinement at hard labor 
for two years at a place other t.un a penitentiary, Federal penal. or 
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correctional institution. Upon the designation of an appropriate 
place of ocnfineinent other than a penitentiary-, Federal penal or 
correctional inat:i. tuti.on, rou will have author.i. ty, under the provi
:sions of .&rtlcle of War 501 and Executive Order No. 9363, dated 
23 July 1943, :to order the execution of the sentence. It is recom
mended .that the United States Di.scipl.inar7 Barracks, Fort Leavenworth, 
Kansas, be designated as the place of conf'i.nement. 

2. When copies of the published order 1n this case are forwarded 
to this office they should be accompanied by the .foregoing holding and 
this 1ndorsement. For convenience of reference and to· facilitate 
attaching copies o.f' the published order to the record in this case, 
please pla. ce the file number of the record in brackets at the end of 
the published order, as follows: 

(CM: 245166). 
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WAR DEPART:MENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washi~ton,D.c. /1/, ~ 't 

(15.3) 

. 1 .J~N 194.fSPJGH 
Cll 24.5278 

UNITED STA.TES ) ROME .A.m. SERVICE COOWID 
) 

v. ) Trial by a.c.M., convened at 
) 33 Pine Street, New York, New 

Second Lieutenant CH1R.IES ) York, 24 November 1943: Dis
W. YAGEL, JR. (o-808648), ) missal, total forfeitures and 
Air Co:t-pe. ) confinement for one (1) years. 

OPINIOO of the BOt\RD CF REVIEW 
DRIVER, LOTl'ERHOS and CLEMENTS,Judge Advocates. 

l. The Boe.rd of Review has examined the record of trial in the ease 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. 'Iba accused was tried upon the following Charge an.d Specifica
tions 

CHIL~GEt Violation of the 96th Article of War. 

Specifications In that 2nd Lieutenant Charles w. Yagel, Jr., Air 
Corps, 26th Transport Transition Training Detachment, Domestic 
Transportation Division, Air Transport Command, New York, New 
York, did at Chicago, Cook Cou..~ty, Illinois, on or about 2 
September 1943 wrongfully and unlawfully marry Rose Kafka, he 
the said Second Lieutenant Cha,rles W. Yagel, Jr., being at 
said time married to Mary Mitchell Yagel, from whom he had 
not been divorced, and the said Mary Mitchell Yagel being at 
said time still. living. 

He pleaded not guilty to and was found guilty of the Charge· and Specif'ica
tion. He was sentenced to be distl'.issed the service, to forfeit all pay and 

'allowances due or to become due, and to be confined at hard.labor for one 
year. The reviewing authority approved the sentence and forwarded the 
record of trial for action under the 48th Article of War. 

3. Evidence for the prosecution: It was stipulated (Ex. II) that ac-. 
cused was married to Mary Veronica Mitchell Yagel on 30 May 1943, in 
Montgomery County, Alabama; that she l'laS living and still the lawful wedded 
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wife of accused; and that the certified copy of the marriage license and 
marriage certificate attached to the stipulation •represents the license 
to marry and the marriage• of accused to Mary veronica Mitchell Yagel. 
It was further stipulated (Ex. III) that the photostatic copies of an 
affidavit.for marriage license, marriage license arrl certificate of mar
riage (showing the marriage of accused and Rose Ka.i'ka on ·2 ~eptember 1943), 
all attached to the stipulation, were true copies of the originals on 
file in Cook Qounty, Illinois. Th~ affidavit for the marriage license 
shows accused as unmarried (R. F6-A) • 

.. 
Uajor. George F. · Ryan, who had been instructed to conduct a pre

liminary investigation, questioned accused on 5 NovE111ber 1943, after · 
advising him that he need not. make a statement and that whatever he said 
might be used against him. At that time accused admitted that he married 
Mary Mitchell on JO May 1943, that she was still living, and that there 
had never been a separation or divorce. Accused also admitted that he 
married Rose Kafka in Chicago while :Mary Mitchell was still his •legally 
wedded.wife• •. During the course of the preliminary examination accused 
identified an emergency addressee and personal. property card (Ex• IV) 
signed by him and dated 14 September 1943, listing Mrs. Charles Ye.gel, Jr~, 
1500 Hayes Street, Nashville, Tennessee as his wife. He also identified 
a notil'ication of discontinuance of allotment (Ex. V) dated 27 September 
1943, his official request to discontinue a "Class E" allotment to Ma:ey
Mitchell Yagel, whim stated that accused was not. separated from his ldte . 

. Captain Edward Burling, Jr., and Major ~an testified that they had an 
opportuni,ty- to 9bserve accused during their investigation of the ·case and 
he appeared to them to be norm.al in all respects and in possession of his 
faculties (R. 1-7, 9, 1.4-15, 17-17!). · . ' 

In a letter {Exs. VI and VI-A) to Rose Ka!ka Yagel dated 26 
September 1943, accused professed his love and asked her not to •do ar13"
thing" until he met her in Chicago. He stated that he was. going .to see the 

, •c.o. ! the next morning to get a leave in order to get the "mess" 
etraightened out as soon as possible, even if he had to tell the. "whole 
storr' to procure a leave. On 27 ·Septenber 1943, accused requested en 
emergency leave !rom his commanding officer, Captain Joseph c. Pillion. 
When pressed for ~he purpose of the leave accused stated that he wanted to 

. 'obtain a divorce. Captain Pillion refused to grant the leave~ Captain 
Pillion stated that accused had been an extremely good officer from the 
point of view or discipline and bad always ldllingly done everything re-

:quested of him (R. 8-A, 12-17-.). · 

On cross-examination of prosecution witnesses it was shown that 
accused was '!._!:alm and very level-headed" and willingly cooperated during. 
the investigatlon of his case (R• 5-6, 8, .1.3). '. · 

-2-
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4. F.or the defense: Accused testified that he graduated from 
high school in 1938, worked as a weaver in a silk mill end later as an 
aircraft roochanic, and enlisted in the Air Corps on 26 September 1940 
because he felt that war was imminent and he wanted to be in it. He 
attended a technical school at Chanute Field, upon graduation became 
an instructor, and served in th.st capacity for about a year and a half. 
He s~rved about six months at Bolling Field and then applied for and 
passed the entrance examination for aviation cadet. He was sent to 
Nashville, Tennessee, for classification and remained there from about 
19 July to 8 August 1942. While at Nashville he met and became engaged 
to Mary M:itchell. From Nashville he went to a series of posts. While 
stationed at these various places he corresponded with Mary Mitchell and 
she visited him on two occasions at Montgomery, Alabama. They were mar
ried on 30 U.ay 1943' after accused received his comnd.ssion. After seven 
days together at Montgomery his wife returned to her work in Nashville 
and accused was sent to "4,lpena" and finally to Chicago. Accused · 
attempted to get his wife to come to Chicago but she was reluctant to leave 
her work. Di.ring the middle of August she visited him over a weekend and 
they discussed the matter of her moving to Chicago. They discovered that 
it was difficult to find living quarters, and his wife did not want· to 
move until she resigned from her job. While in Chicago Mrs. Yagel told 
accused of going roller skating with a "couple 0£ fellows""who were· in 
Nashville on maneuvers, but later wrote him that she said this to make 
him jealous. Accused then told his wife that he had a girl in Chicago · 
who met all the requirements he wanted in a girl. Accused was a 
Methodist but had studied to become a member of the Catholic faith, ,his 
wife's religion, so that, if they had children there 11) uld be no di.ffi
cult ies 9ver religious problems (R. 20726). 

Accused had met Rose Kafka about 4 July, two weeks prior to the 
visit of.his wife. After ·his wife left he took Rose Kafka out neveey 
rright" he was off duty and they soon fell in love. Rose wanted to get 
married, but he told her he was not thinking of marriage until after the 
war. He found it very difficult to tell her that he was already mar
ried. He had written his wife for a divorce but she did not understand 
the reason and kept "putting it off". On JO August accused decided to 
tell Rose Kafka that he was married, but made the mistake of drinking too 
much to "work up courage", and when he was taki..'lg her home about 2:JO a.m. 
she "again proposed" and he accepted. Plans were made the followi,ng day 
for the wedd:ing. Accused was on a drinking party- with his brother pilots 
the next night and consumed about 21 drinks. The follow:i~ day, 2 
September, he was suffering from a "hangover" and could not think very 
clearly, but knew he was to meet Rose dorntown for "something". · He met 
her llhen she left work and they proceeded to the County Clerk•s office.· 
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'Where •everything was rushed through• and they were married. Accused 
· knew it was wrong to marry Rose Kafka but did not want to •break off• 
· with her arxl 11didn•t have nerve enough• to tell her he was already 

married. Accused had no intention of marrying again but after his wife 
told him about going out with •fellows" in Ti:Jnnessee, he decided to 
have a good time until he was sent overseas, thinking that she was 
doing the same (R. 2.$-32). . . . · . 

. On cross-examination accused testified that he was in full pos-
session of his faculties at the time of his marriage to Rose Kafka. He 
identified his signature on Exhibits IV, V, VI arxl VI-A, and stated that 
the name, Yrs. Charles ·w. Yagel, Jr., appearing on the emergency. ad-

. dressee card (Ex. IV) iras that of Mary :tl.itchell Yagel, his wife (R. 33- · 
39). . 

, 

.$. It is shown by the evidence and the admissions of accused in 
his testimoey, that accused and Mar,r Mitchell were legally married on 
.30 May 194.3, and that, while the marriage status still existed, he con... 
tracted a bigamous marriage with Rose Kafka on 2 Septenher 194.3, as 
alleged in the Speci!icati.on of the Charge. 

6. ·a. At .the beginning of the tris.l a stipulation (Ex. I) stating 
the Illinois law of. bigu,y, was read to the court, and the record dis
closes that the case was tried on ~e theory that Illinois law applied. 

,, Bigamy has long been recognized as an offense under the 95th &nd 96th 
Articles of War, without reference to state laws (cM 12811J,Barry). The 

· erroneous comideraticn of Illinois law did not injuriously ii7ect the 
· substantial rights of accused since he was clearly shown to be guilty 

or bigE!lV' in violation or the 96th .Article of War. 

b. The court attempted to correct the order detailing the court 
by changing the serial number of one member and adding "JR" to the name 
of another (R. Fl-a). Such action was beyond the power of the court. 
However, it does not appear that the rights of accU':Jed were injuriously 
effected., since the oourt was legally constituted. . . 

e. During cross-examination of accused he identified the 
signature-or Rose Kafka on an affidavit (Ex. VII), which was admitted in 
evidence without objection., and read to the court (R.· .35-.36). The ad
mission of such hearsay evidence was clearly erroneous, but the sub
stantial ri~ts of accused were not affected thereby because, except in . 
unimportant particulars, the affidavit merely stated £acts otherwise shown 
by the evidence without contradiction, and admitted by accused. 

7. The accused is 22 years of age. The records of the Office of 
The Adjutant General show his service as £ollowsa Enlisted service from 
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26 September 1940; aviation cadet from,18 July 1942; appointed temporary 
second lieutenant, Army of the United Statee, and active duty, 28 Y.ay 
1943. 

8. The court was legally constituted. No errors injuriously affect
ing t.1-ie substantial rights of accused were committed during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findinr;s of guilty and the sentence, and to 
warrant confirmation of the sentence. Dismissal is authorized upon con
viction of a violation of the 96th Article of War. 

-5-
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1st Ind. 

War Department, J.A.G.o., 6 JAM 1944 - To _the Secretary of War. 

1. Here-with transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case o! 
Second Lieutenant Charles w. Yagel, Jr. (o-80~648), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findi:igs of guilty and 
the sentence, and to warrant confirmation of the sentence. The accused 
while his lawful wife whom he had married on 30 U.ay 1943 was still 
living, unlallfully married another woman on 2 September 1943. I recom
mend that the sentence to dismissal, total forfeitures and confinement 
at hard labor for cne year be confirmed and carried into execution. 

. . 

3. The United States Di3ciplinary Barracks, Greenhaven, New York, 
should be designated as the place of confinement. 

4. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for hi3 action, and a form of Executive 
action carrying into eff~ct the recommendation made above. 

,-.. 
-.._ J,, ··"'··· . ..:..-·\.,,L.J..-_.,JI-~ 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incla.. 

Incl.1-Record of trial. 
Incl. 2-Drft. ltr. for sig. 

sft(. 
Incl.J-Form of action. 

(Sentence confirmed but execution s'..lspended. ,J.C.?J.O. 154, 4 Anr 1944) 
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WAR DEPAR'l'MENT 
Army- Service Forces 

In the Office of The Judge Advocate -General 
Washington., D. c. (159) 

SPJGN 
CM 245324 

i2 O!C 1943 
U N I T E D S T A T E S ) 13TH AIRBORNE DIVISION 

) 
v. )· Trial by G.C.M., convened at 

) Fort Bragg., North Carolina., 
Second Lieutenant EDMUND ) 26 November 1943. Dismissal.. 
E. GRUBB (0-1283945), ) 

·Headquarters Company, 2nd J 
Batta.lion., 513th Parachute ) 
Infantry. ) 

------·------
OPINION of the BOARD OF REVIEW 

LIPSCOMB., GOLDEN and SLEEPER., Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion., to The Judg~ Advocate General. 

2. The accused was trieci upon the following Charge and Speci
fication: 

CHARGE: Violation of the 95th Article of War.· 

Specification: In that Second Lieutenant EDMUND E. GRUBB, 
513th Prcht Inf. was at Ft Bragg, N. c., on or about 
10 November 1943., in the Bac~elor O££icer•s Quarters· 
of. thd 189th Glider Infantry., grossly drunk and 
disorderly while in uniform. 

He pleaded not guilty to and was found guilty of the Specification 
and the Charge. Evidence of two previous convictions,·tor violations 
of Articles of War 95 and 96, was introduced. He was sentenced to be 
dismissed the service. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of \1ar 48. 

3. The evidence for the prosecution shows that shortly before 
3 o•clock on the morning of 10 November 1943, occupants of·the 
Bachelor Officers Quarters of the 189th Glider Regiment at Fort Bragg, 
North Carolina, were awakened by a banging of steel cots stacked in 
the hall., where an investigation disclosed the accused., thorougbly
intoxicated, urinating on the floor. He was conducted to the toilet., 

_too incoherent to intelligibly utter his own name, which one newly 
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awakened officer, proffering assistance, managed to ascertain only 
from the identification card which the accused fumblingly poked in 
his direction. This same kindly.disposed officer bathed the accused's 
head in cold water, after the latter had completed, at the urinal, 
the voiding process so inappropriately initiated in the hall. leaving 
the bath room, the accused wiped his head on a quilt lifted from the 
bed or another office~, whose quarters he insisted were his own. 
Declaring he would fight the well-meaning lieutenant who had offered 
to conduct him to the buildine where he actually resided, a quarter 
of a mile away, the accused swung and missed, precipitating a struggle, 
which he punctuated by curses and insults directed at the friendly 
of'ficerr. whose slumber he had so recently disturbed. Before they were 
able to subdue him, he had bitt,en one of' them quite seve.racyr and had 
•snapped in the air several times in other attempts to bite•. One 
of these officers testitied, •I will say he was drunk because I could 
smell liquor on his breath very strongly, his eyes were bloodshot and 
more or less or rather half closed. He was not steady on his feet, and 
an additional £actor that I consider is the distance at which he missed 
me when he did take the swing, it was pretty wide.• On the issue of 
intoxication, the uncontradicted testimony of several other eye-witnesses 
corroborates that of the witness quoted (R. · 8-12). 

The officer of the day was summoned; in accordance with his orders, 
the officer of the guard, arriving·later at the scene of the disturbance, 
escorted the accused to the guardhouse. The prosecution introduced, 
without objection, as •an official record taken in due course•, the 
report.of an examination by a medical officer of a specimen of blood 
taken from the accused at 4 a.m., 10 November 194.3, certif'ying that 
the specimen examined contained •0.7 mgm. of alcohol per c.c.•. 
Another medical officer, called as a witness by the court, testified 
that he could not tell from this report what percentage of alcohol 
the examined specimen contained - because a milligram ia a weight, 

.'Whereas a cubic centimeter is a measure, and the witness did not 
know the weight Qf a cubic centimeter of blood (R. ?, 9, 10, 12, 1.3, 
19, 20; Ex. l). . 

4. '.l'he evidence for the defense shows that accused's company 
commander was •entirely satisfied with the work that he accomplished,• 
although •he wasn't actually functioning in a.rry t.o. job.in the 
organizatiOD.•, which already had its quota or of£icer1 when the accused 
was assigned. This compaey commander further testified. though he 
considered the accused an excellent officer, he would not 

1 
take him in 

preference to those that he already had; but, having a vacancy, he 
would gladly accept him in his organization. On cross-examination., 
he testified, with reference to the accused, •I would say that he 
was in duty hours, responsible•. His last rating was •very satisfactory-a
(R. 14-17). 
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First Lieutenant John Joseph Rascher of the 538th Parachute 
Infantry, had !mown the accused for a year and £our months. 'I'he accused 
had been the witness• platoon lead.er when the latter was an enlisted 
man. He considered the accused •a very good o£!icer, an efficient 
ofi'icer.• •To my estimation,• his testimony continues, •he always 
seemed to be. right there on time, he Ylas always willing to help ,out 
the man• (R. 17-18). . . . . 

5. The accused, after being duly advised of his rights as a: 
witness, elected to remain silent (R. 21}. 

6•. The Specification alleges gross drunkenness and disorder in 
uniform. The uncontradicted evidence depicts an officer, who, in a 
drunken fog, stumbled, after midnight, into quarters not his own, and 
there not only canmitted a nuisance by urinating in the hall,.but 
also reacted viciously to the kindly ministrations of the friendly 
ofi'icers, "ffhose rest .he had disturbed, precipitating, without provoc
ation, a nocturnal brawl. This conduct shows such·a lack of decency 
and decorum as to fa..il below the •limit of tolerance" specified in 
the Manual, and to seriously compromise the accused's character and 
standing as a gentleman, in violation of Article of War 95. 

?. The medical testimony, as presented, was utterly lacking m 
probative force. It was, however, merely cumulative. Cogent, adm.tss
ible evidence overwhelmingly establishes the accused I s drunkenness. 

a. The accused is .22 years of age. war Department records show 
enlisted service from 16 September 19401 and temporary appointment 
as second Lieutenant, AUS, with assignment to active duty, effective 
19 May 194.2. . 

, 9. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient to·su.pport the findings of guilty and the sen
·tence and to warrant confirmation thereof. A sentence of dismissal 
is mandatory upon conviction of a violation o! Article of War 95. 

~ l'. ,£~, Judge Advocate 

~--~~-(_On~Le~a_v_e_)~~~~~~----· Judge Advocate 

~~, Judge Advocate 
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. SPJGN 
CM 245324 

1st Ind. 

JJ\.N \944 
War Department., J.A.a.o•.,1 - To the Secretary of War. 

1. Herewith transmitted for the action of·the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Edmund E. Grubb (0-1283945), Headquarters 
Company, 2nd Battalion, 513th Parachute Infantry. 

2; I concur in the opinion of the Board of Review that the 
record of trial is legally suf'fl.cient to support the fihdings and 
the sentence and to warrant confirmation thereof. I recommend that ', 
the sentence of dismissal be confirmed and ordered executed. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation., should such .action meet with approval. 

Atvron C. Cramer, 
Major General., 

The Judge Advocate General 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. ltr. for . , 

sig. Sec. of war. 
Incl 3 - Form of Executive 

· action. 

(Sentence confirmed•.G.C.M.O. ?3, 15 Feb 1944) 
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WAR DEPARTMENT 
Army Service Forces 

·In the Office of The Judge Advocate General 
Washington, D. C, (163) 

SPJGQ 
CM 245325 ~- S DEC 1343 

UNITED STATES ) NL"'ITH .AP.MORED DMSION 
) 

v. ) Trial by G.C.M., convened at 
) Camp Polk, Louisiana, 18 November 

Second Lieutenant KARL K. ) 1943. Dismissal, total for
/ KENNON ( 0-1287722), Company C, ) feitures and confinement for five 

60th Armored Infantry Battalion. ) (5) years. 

OPINION of the BOA.RD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate_General. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Second Lieutenant Karl K. Kennon, Company 
"C", 60th Armored Infantq Battalion (then Company "C", 52nd 
Armored Infantry Regiment), did, at Camp Ibis, California, 
on or about 2 August 1943, desert the service of the United 
States and did remain absent in desertion until he was 
apprehended at Junction City, Kansas, on or about 1 October 
1943. 

He pleaded not guilty to and was found guilty of the Charge and Specifica
tion. There was no evidence of any previous conviction. He·was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or to 
bE\_come due, and to be confined at hard labor at such place as the reviewing 
authority may direct for a period of ten years~ The reviewing authority 
approved the sentence but remitted five years of the confinement imposed, 
and forwarded the record of trial for action under Article of War 48. 

J. The competent evidence for the prosecution showed that the accused 
on 31 July 1943 was given verbal permission by his commanding officer to be 
absent from his post at Camp Ibis, California, over the week end which would 
expire on the morning of 2 August 1943. The aeoused failed to return to his 
post on that date and remained absent without leave until he was apprehended 
at Junction City, Kansas, l October 1943. A duly authenticated extract copy 
of the morning report of the accused's organization was admitted in evidence 



(164) 
without objection, showing the initial absence without leave (Pros. Ex. A). 
The accu~ed's commanding officer identified his initials upon the extract 
copy and testified that the accused was absent during the time specified 
without leave. It was stipulated by the accused, his counsel, and the 
prosecution that "The accused was appreh~nded by military authorities on 
October 1st, 1943, at Junction City, Kansas" (R. 8-10). . 

4. The accused at his own request was sworn and testified that he 
was a second lieutenant and a member of Company C, 60th Armored Infantry 
Battalion, Camp Polk, Louisiana. On Saturday, .31 July 1943, upon his 
return to Camp Ibis,·California from an absence on special duty, he was 
informed by his commanding officer that his wife who was living in Needles, 
California, 12 miles distant from Camp Ibis, was pregnant and ill. The 
accused was given verbal permission to be absent for the week end to visit 
his wife. He learned from his wife that she had consulted a doctor who ad
vised her to leave that part of the country because of the heat which might 
endanger her life. She became ill again Sunday night (1 August 194.3). The 
accused wired "home" for some money and upon receipt or the money on the 
following Tuesday morning he left Needles with his wife and took her to her 
home in· Junction City, Y..ansas. At that time he intended to take her home 
and then to return to his station. He had no clothes with him other·than 
the uniform that he wore. At the time he was under considerable mental 

· strain and felt that his obligation to his wife was greater than that im
posed by the Army._ He telegraphed to his company commander advising him 
that he would return as soon as he received his check. On 14 August 1943, 
he purchased a railroad ticket from Junction City, Kansas, to Newton, 
Kansas, with the intention of returning to his station, but because there 
was still danger of his wife suffering a miscarriage, he did not return. 
When.apprehended he was dressed in a pair of Army slacks and shoes. He 
immediately put on a clean uniform with all insignia and accompanied the 
officers making the arrest (R. ll-14). Before leaving Needles, California, 
with his wife, he made no effort to contact his commanding officer to get 
permissi9n to leave (R. 16). 

The defense called three character witnesses. All of them 
testified as to the very satisfactory rating of the accused as an officer 
and stated their willingness to .pave the accused in their organizations as 
a subordinate officer because of his capabilities and efficiency rating 
prior to commission of the offense for which he was tried (R. 16-25). It' 
was also shown by the investigating officer that the investigating officer 
recommended that the charge be one of absence without leave under Article 
of War 61 rath~r than desertion under Article of War 58 (R. 18). 

5. The evidence clearly establishes that the accused was absent 
from his station at Camp Ibis, California, without proper leave on 2 August 
194.3, and continued ,in that status until he was apprehended by the military. 
authorities at Junction City, Kansas, on 1 October 1943. 

Desertion is defined as absence without leave accompanied by the 
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intention not to return. Both or these elements are essentials to the 
ottense. The proor or the accused's absence-without leave is clear and 
admitted. It was also shown and admitted that the accused's absence was 
for the duration ot two months and terminated by apprehension at a con
siderable distance from the accused's station at the time he absented 
himself. · 

The Manual for Courts-Martial, 1928, paragraph 1301&, page 143, 
provides a 

"It the condition ot absence -without leave is much prolonged, 
and there is no satisfactory explanation of it, the court will be 
justified in inferring from that _alone an intent to remain 
permanently absent." 

The Manual f.'urther provides (p. 144): 

"Although accused may testify that he intended to return, such 
testimony is not compelling as the court may believe or reject 
the testimony or any witness in whole or in part. 11 

It is, therefore, within the province of the court in such cases 
to determine the absence or presence · or the intent to remain away permanently. 
This intent may be inferred from the duration of unauthorized absence of two 
months, the distance from his post to the place ot apprehension, and the fact 
1:,hat the accused was apprehended by the military authorities. In the opinion 
or the Board of Review there was sufficient evidence to sustain the findings 
or the court that the accused intended to remain away permanently from his 
station. 

6. The record sho,rs the accused is about 23 years or age. He enlisted 
in the Regular- Army at Waco, Texas, on 23 November 1939 and was assigned to 
the 23rd Infantry wherein he served until April 1942. He attended Officer 
Candidate School at Fort Benning, Georgia, and upon graduation was discharged 
and commissioned second lieutenant, Infantry, 15 July 1942 and assigned to the 
Ninth Armored Division. 

7. The court was legally constituted and had jurisdiction over the 
person and the subject matter~ No errors injuriously affecting the sub
stantial rights or the accused were committed during the trial. In the 
opinion of the Board of Review the record or trial is legally sufficient to 
support the findings of guilty and the sentence and to warrant confirmation 
thereof. Dismissal, total forfeitures and confinement at hard labor for 
five yearsare authorized upo~-:1"tion or viol 

~ti», , Judge Advocate. 

!o of Article of War 58. 

. . 

~ Judge Advocate.·~-_1·-: 
Judge Advocate. 

-3-
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1st Ind. 

War Department., J .A..G.O• ., l _ JAtJ !944 - To the Secretary' of War. 

1. Herewith transmitted !or the action of the President are 
the record o! trial and the opinion of the Board o! Review in the 
case or Second Lieutenant Karl K. Kennon (0-1287722)., Company c., 
60th Armored Infantry Battalion. 

2. I concur in the opinion or the Board or Review that the 
record or trial is legally sufficient to support the findings and 
the sentence as approved by- the reviewing authority and to warrant 
confirmation thereat. I recanmend that the sentence as approved by 
the reviewing authority be confirmed and carried into execution., 
and that the United States Disciplinary Barracks., Fort Leavenworth, 
Kansas, be designated as the place or confinement. 

J. Inclosed are a draft or a letter for your signature, trrs
mitting the record to the President for his action., and a form r. 
Executive action designed to ca.rry into effect the recommendation 
hereinabove made, should such action meet with approval. 

Myron c. Cramer., 
Major General., 

The Judge Advocate General. 
3 Incle. 

1 - Record of trial. 
2 - Dft. ltr. for sig. of S/w. 
3 - Form of action. 

(Sentence as approved by reviewing authority confinned but 
forfeitures and confinement remitted. G.C.M.O. 125, 11 Mar 1944) 



(16?)WAR DEPARTMENT . 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C .. 

SPJGN 
(l,; 245.354 22 Dec 1943 

~ 
UNITED STATES AID,lY' AIR FORGES 

Ei\STEPJJ FLYJNG TRAINING COMMA.ND 
v. ) 

) Trial by G.C.M•., convened at 
. captain HARRY W. IANE ) narianna Army Air Field, 
_(o;...371612), Air Corps., .32-5th ) 1larianna, Florida,18 November 
Base Headquarters and Air Base) 194.3. Dismissal. 
Squadron. ) 

OPDJION of the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates. 

l. The.Board of Review has examined the record of trial in the 
case of the officer above named and submits this., its opinion, to The 
Judge Advocate General • ..-

2. The accused -was tried upon the following Charge and Specifi-
t .cation: 

C!!.ARGEJ Violation of .the 95th Article of War. 

Specification l: II) that captain Harry w. Lane., 325th Base Head
quarters and Air Base Squadron, Arnry Air Forces Pilot School 
(Advanced - Single Engine)., Marianna Anrry Afr Field,.Marianna, 
Florida, being indebted tow. B. Pender in the sum of three 
hundred dollars ($300.00) for money loaned him on his pranis
sory note., which amount became due and payable in full on or 
about 8 September 194.3, did., at Greenwood, Florida., from 8 
July 1943 to 8 October 194.3, dishonorably fail and n~glect to 
pay ·said debt. 

Specification 2: In that captain .Harryw. I.aria, 325th Base Head
quarters and Air Base Squadron, Army Air I<'orces Pilot Schoo1 
(Advanced - Single Engine), :'.!arianna Army Air Field, JJarianna, 
Florida, did., at Greenwood, Florida, on or about 3 September 
194.3, with intent to deceive and injure, wrongfully and un
lawfully make and utter to W. B. Pender a certain check in 
words and figures as follows to wit: 

http:COMMA.ND


(168) "Greenville, Miss., 9-3.1943 $300.00 Pay to the order 
of w. B. Pender Three hundred and no/100 Dollars to· 
Greenville Bank & Trust Co. Greanvi!!e; Miss. /s/ 
H. w. Lane", 

in payme~t of his promissory note dated 8 July 1943, in the ·sum 
of three hundred dollars ($JOO.CO)., he, the said captain . - ' 
Harry w. Lane, then wall knowing· that he did not have and not 
intending' that he should have sufficient funds in the Green
ville Bank and Trust Company., Greenville, Mississippi for the 
payment of saict;. check. 

Specification 3: Finding of not guilty. 

Specification 4: In that captain Harry w. Lane, )25th Base Head-
. quarters and .Air Base Squadron., Anny Air Forces Pilot School 

(Advanced - Single Engine)., M9.rianna ArarJ Air Field, Marianna, 
Florida, did., at :r..~rianna, Arrrr:, Air Field on or·about 10 
September 1943, with intent to deceive his Commanding Officer., 
Colonel John w. Per~ons.off'icialJ.3 report to the said, Colonel 
John w. Persons that his total indebtedness amounted to 
seven hundred dollars ($700.00)., 'Which statement us known by 
the said captain Harry w. Lane to be untrue., in that he, 
captain Harry w. Lane was indebted in· the sum of one thousand 
dollars ($1000.00) or more. · 

Specification 5: In that captain Harry w. Lane, 325th Base Head
quarters and Air Base Squadron, Army Air Forces· Pilot School 
{Advanced - Single Engine).,. !~rianna Army Air Field, M'.lrianna., 
Florida, did., at Marianna, Florida., on or about 28 May 1943., 
with intent to defraud, wrongfully and unlaw.fully make and 
utter to The First Bank of Marianna, :Marianna., Florida., a' 

' certain check in words and f~gures as follows, to wit: 
• 

"Greenville, Miss., Hay 28, 1943 $300.00 ~y to the 
order o:f First Bank of Marianna Three hundred and 
no/100 Dollars to Greenville Bank & Trust co. Green-.. 
_yil1e., Hiss. /s/ H. w~ Lane"., 

and by means thereof, did fraudulently obtain :from The First 
Bank or Marianna, Marianna., Florida., a credit to his account ·in 
the amount of three hundred dollars ($300.00), he, the said 
captain Harry W~ Lane, then well knowing that ha did not have. 
and not intending that he should have sufficient :funds in the 
Greenville Bank and TrUst company, Greenville., Mississippi, for 
the payment of said check. · · 

. . 
Specification 6: ·In that Captain Harry w. Lane; 325th Base Head-

. quarters and Air Base Squadron, A.rrrry Air Forces Pilot School 
(Advanced - Single Engine), Jrarianna Army Air Field, Marianna., 
Florida, did., at uarianna, Florida, on or about·26 June 1943, 
with intent to defraud., w.rongfully and unlaw!ully make and 
,utter to the Herff-Jones Company of Indianapolis, Indiana, a 
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(169)certa_in. check ·in words and figures as follows, to· wit: 

"l.rarianna, ll'la. Jtme 26 1943 No. 10 The First Bank of 
J,:arianna Fay to the order of The Herff-Jones co. $497.66 
Four Hundred ninety-seven and 66/100 Dollars /s/ H. if. Lane•, 

in payment of. ·accounts ~wed the said The Herff-Jones Company 
tor merchandise sold in the amount of t497.66, he, the said captain 
Harry w. Lane, then well.laiowing that he did not have and not. 
intending ·that he shoulq, have·sutficient funds in The First 
Bank of Marianna., Marianna, Tiorida., for the-payment of said 
check. 

Specification·?: Finding of not guilty. 

Specification 8: Finding of not guilty. 

He pleaded not guilty to the Charge and all Specifications thereunder and 
was found no-t guilty of Specifications 3.,? and 8 and guilty of the re
maining Specifications and of the Charge. He was sentenced to.be dis
missed the service. The reviewing authority approved the sentence and 
forwarded the record of trial for action under Article of '\'Tar 48. 

_3. The evidence for tho prosecution shows that on 8 July 1943., the 
accused borrowed $300 from Mr. W. B. Pender for. which he executed a note 
agreeing to repay the loan in two equal installments due 30 and 60 days ~ 
from date -respectively. ·The first installment 11as not paid on its due 
date and shortly thereafter the accused agreed to -pay the entire indebted
ness on l September 1943. ·upon this latter date he issued his· check to 
Mr. Pender for $3CXl.upon the ·Greenv:µJ.e Bank and Trust Compaey, Greenville., 
Mississippi, 'Which was returned., di.Shonored because of •insufficient funds•. 
He had received the note £or.the worthless check·and the indebtedness was 
still unpaid on the <late of: trial (R. 1.0-13, 14-lSJ Exs. 1-3)• 

. ' .·· . 
·On 30 July 1943, the .accused obtained a loan of f;,400 from the 

Citizens State Bank, Marianna, Florida, which, on both 10 September 
1943, and at the date of trial, 'was unpaid as was also his indebtedness 
of $?8.27 owed by· him to the Officer•s Mess. Also on 4 August 19431 
the accused obtained a loan of $300 from the Bank of Greenw6od, Green
wood, Florida, which was similarly unpaid on the above mentioned dates. 
In addition to the account with the bank in Greenville, :Mississippi., 
the accused, on 28 May 1943., opened an account with The First Bank of 
Marianna., Marianna., Florida, bycepositing a $300 cneck drawn by him 
upon the Greenville bank. The d epositad check vias creditad to accused's 
account but the bank wou1d not honor withdrawals against it until it 
was actually collected. The $.300 check -was dishonored by·the Greenville 
bank" about 7 June 191+.3 for insufficient funds and the First Bank of 
1,t&rianna had aiso in the.meantime dishonored a$250 check drawn upon 
it by the accused and deposited in the Greenville bank for the same reason. 

3 -



{170) . 
Theretofore, in December, 1942, the qccused had ptld"chased graduation 
anriouncements for a cadet graduating class from Herff-Jones Company, 
Indianapolis, Indiana,· for $497.66, collecting the ;f.unds to pay the 
account from the cadets. On 26 June 1943, the accused issued a check 
for $497.66 to Herff-Jones Company which was dishonored-for .insuf'ficient 
funds between "its date and 8 July 1943. This check, honver, was re
deemed by the accused on 6 August 1943 (R. 13-14, 15-16, 16-18, 2.2-25, 

'26 and Exs. 5-8, 12, 13,; 15). · 

In response to the express direction of his comnanding officer 
requiring· him to submit a list of his indebtedness, ·the ·acouaed on 10 
September 1943, submitted a list showing his total irdebtedness as $700 
consisting 0£ the debt of $300 owed to Mr. Pender and that of $400 · 
owed to The Citizens State Bank and omitting the indebtedness·ot $300 
and $78.27 owed respectively to the Bank of Greenw_ood and th~ Officer's 
Hess. The statements of his accounts in the Greentllle bank and the 
Marianna bank

0 

for the period of time involvedwerei:ippropriately in 
evidence and they, as did also ·the testimony of officials of the banks, 
showed that when the above described checks were presented. the ac- · 
counts did not contain funds sufficient to pay them. (R. 8-9, Exs. 4, , · 
lla-b, 14). . .. 

4. Tho evidence for the defense, elicited from the testimony·of 
the accused who, after explanation of his rights as a witness, elected 
to testify, shows that he had during the·preceding year lost about 
$2000 gambling with other officers, that he admitted the transactions· 
shown by the evidence for the prosecution but that he al'WB.ys intended 

· to deposit funds to pay the checks, although he knew his bank accounts 
upon which they were drawn were not ample to -pay them and that he had 
unavailingly sought financial assistance from his wife and fa.mily. He 
had initialed the word ntotal" as descriptive of his indebtedness in 
the list submitted on 10 September 1943, as a result of ·what he considered · 
an order to do so but also admitted that he had omitted $378.27 of in
debtedness therefrom purposely as he intended to pay such amount before 
1 t would be brought to the commanding· officer's attention. He also 

· testified ·about another bank account with a Fort· Sam Houston bank 
where he also had negotiated an unpaid loan (R. 27-36). 

. 5. Specifications l and 2 of the Charge allege respectively that 
the accused from 8 July 1943, until 8 October 1943 dishonorably fa~led 
and neglec.ted to -pay a $300 indebtedness due one w. B" Pender and that on 
or about 3 September 1943 "with intent to deceive and injure, wrongfully · 
and unlawfully" made and uttered to said debtor a $300 check upon the 
Greenville Bank and Trust Company, ~reenville, Mississippi, in payment 
of said debt when he then well knew that he did not have· and not in
tending that he should have sufficient funds in said bank to -pay such 
check. Dishonorable failure and neglect to pay debts is a violation 
of Article of War 95 if such failure and neglect be dishonorable _as 
the result of a deceitful and fraudulent plan_or design to evade the 
payment thereof (M.C.M., 1928, par. 151, C.M. 220760 and 22183.3 (1942) 
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Bull. JAG 1942 Vol. 1., Sec. 453 (l.3) PP• 22-23., 106). It is like-
wise a violation of Article or War 95 to give a check on a bank where 
one knows or reasonably should have known there ·are no .funds to 
meet it., and l'dthou:t intending that there should be (M.C.M• ., Id• ., 
CM 202601 (1935) Dig. Ops. JAG., 1912-1940, Sec. 453 (24) PP• 346-7). 

The evidence overwhelmingly establishes the tactual allegations 
of Specifications l and 2, excepting from the former the word July and · 
substituting therefor the word September. The check itself., the bank 
statement., the testimony of the bank o.fficial and of the debtor .t'ully 

· show the commission of the offenses alleged, which are also in effect 
admitted by the accused in his own testimony. The deceit.tul. and fraudu
lent design to evade payment of the debt is manifested by the accused.' s 
failure to pay as agreed., supplE1nented by his issuance of a worthless 
check th.eref'or securing at least, .further time., his continued gambling 
and obvious manipulation of his ':clrlous bank accounts. The evidence., 
therefore., shows beyond a reasonable doubt the colllld.ssion of the offenses 
alleged in Specifications l., excepting therefrom the word July and sub
stituting therefor the word Septanber., and 2., and is ample to support the 
findings of guilty thereof and of the Charge. 

6. Specification 4 of the Charge alleges that on or about 10 
Septenber 1943, with intent to deceive., the accused o!i'icially reported 
to his conmanding officer that his total indebtedness was $700, which 
statement was known by the accused to be untrue in that the accused 
at such time was indebted in an amount in excess of $1000. ·•Knowingly 
making a false official statement"' is a violation of Articie of War 
95 (M.C.M•., 1923, par. 151). 

The coJJ1DB.I1ding officer• s testim:>ey emphatically shows that he 
directed the accused to submit a list of his indebtedness. Such direction 
is not susceptible to the construction that a partial list. would be suf
ficient. The accused deliberately omitted at leaat $378.27 of hU in
debtedness from the submitted list with the admitted intention ot 
trying to liquidate it before it could be discovered by his comnanding 
officer. His assertion that he subsequently initialed the inserted 
word "total", as descriptive of the listed indebtedness as the result 
of a direct order is obviously an attempted evasion, seriously dis-
crecliting his entire testimony and forcing. the conclusion that his 
course of acti.ons were motivated by deceit!ul and fraudulent intent. 
The evidence., therefore., conclusively establishes his. guilt of the 
offense alleged in Specification 4 and fully warrants the flndings o.f 
guilty of that Specification and of the _Charge. 

7. ·specifications 5 and 6 of the Charge allege·that the accused 
'With intent to defraud., wrongfully and unlawfully on specified dates, 
issued to the persons named therein checks in specified am:>Unts upon 
designated banks when he knew that he did not have and not intending 
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that he should have sufficient funds for the payment thereof. In the 
former of the two· .Specifications it is alleged that the accused "by 
means thereof, did fraudulently obtain from The First Bank of Marianna, 
Marianna, Florida, a credit to his account" in the amount of the described 
check. In the latter Specification it is alleged that the described check 
was given in payment of a pre-existing debt. 

The evidence for the prosecution hereinabove commented upon 
establishes all of the material allegations of the two Specifications 
excepting from Specification 5 the words "by means thereof, did fraudu
lently obtain from The First Bank of ~ianna, Marianna, norida, a 
credit to his account in the amount of three hundred dollars ($300.00)", 
and from Specification 6 the words 11with intent to defraud". These 
words must be excepted because the evidence is cJ.e ar that The First Bank 
of Marianna did not in fact credit the accused's account w:i. th the de
posited and subsequently dishonored check or 9:dvance fun~ against.it, 
but merely handled it as a collection itan. 1'urthermore, the check 
described in Specification 6 was given in payment of a pre-existing 
debt which consequently precludes the existence of a fraudulent intent in 
its issuance. The two Specifications, however, still allege violations 
of Article of War 95. · 

Specification 5 with the excepted words omitted, still alleges 
that the accused did "with intent to defraud, wrongfully and unl.aw:t'ully 
make and utter" the check in question. Similarly, Specification 6 still 
alleges that the accused wrongfully and unlawfully made and uttered the 
check in question knowing that he did not have and not intending that he 
should have sui'ficient funds in the particuJar bank for the payment 
thereof. In a case involving a similar problem the Judge Advocate 
General held that: 

"Where accused is charged (A.W~ 95) with drawing a worth
less check and the court by exception excluded the allegation 
thl.\t the ·check was given for value it was held that the view 
that no offense is committed in passing a bad check unless 
value be received for it is too strict and 'WOUld cause un
fortunate consequences. A check given in payment of:(l'e
existing debt or a gambling debt, a check given as a charitable 
contribution or as a gift, are all given without valuable con
sideration in the eye of the law, yet the giving of a bad · 
·check by an officer under the above circumstances would clearly 
be discreditable to the military service and in many cases con
duct unbecoming an officer and a gentleman. The specification 
as modified states an offense. CM 202601 ·(1935). n · 

In view of the above authority and the circumstances under 
which the two· checks were issued, we must conclude that the evidence, 
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supports, beyond a reasonable doubt, the findings of guilty of the two 
Specifications as well as the findings of guilty of the Charge. 

8. The accused is about 35 years of age. The War Department 
records show that he was commissioned a second lieutenant of Cavalry 
in the 0£1'1-cers' Reserve Corps on 26 August 1938 and that he has had 
active duty·as an officer since 10 October 1940 since when he has been 
promoted twice, to first lieutenant on 15 November 1941 and to captain 
on 9 Febru.ar:, 1943. 

9. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused we~ oommitted during 
the trial. For the reasons stated the Board of Review is of the opinion 
that the record of trial is lsgally sufficient to support the findings 
of guilty of the Charge aid Specifications l, 2, 4, 5 and 6 thereunder 
excepting, however, from Spac~f'ication l the word July and substituting 
therefor the word September and from Specifications 5 and 6 the words 
"by means thereof, did fraudulently obtain from The First Bank of Marianna, 
Marianna, Florida, a credit to his account in the· amount of three hundred 
dollars {$.300.00)" and "lli th intent to defraud" respectively and the 
sentence, and to warrant confirmation thereof. Dismissal is mandatory 
upon conviction of a violation of Artl.cle of War 95. 

a&.-e:e~Jud;;e Advocate, 

87;,.JJ?tFJud;;e Advocate, 

#,./___..{On::::u.-=Le=a,...y.¥e.,_)_____~, Judge Advocate. 
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SPJGN. 
CM.245354 

1st Ind. 

War Department, J.A.G.O., lo loiAii - - To the Secretary of War. 

· 1. Herewith transmitted for the action of the President are 
· the recoI"d of trial and the opinion or the Board of Review· in the 

case of Captain Harry W. Lane (0-.371612), Air Corps, .325th Base 
Headquarters and Air Base Squadron; 

2. I concur in the opinion of the Board of Review that the re-
. cord of trial is ·legally sufficient to support the findings of guilty 

o.f' Specification 1 exceptipg there.from the V1ord July and substituting 
therefor the word September; legally sufficient to support the .f.indings 
of guilty of Specifications 2 and 4; legally sui'ficient to support so 
much of the .finding of guilty of Specification 5 as involves a finding 
that.the accused did with intent to defraud, 'Wl'ongfully and unlawfully 
make and .utter the. check therein described excepting therefrom the words 
"by meaJ'?.S thereof, diq. .fraudulently obtain from Tpe First Bank of 
:Marianna, Marianna, Florida, a credit to his account in the anount of 
three hundred dollars ($300.00)"; legally sufficient to support so much 
0£ the finding of guilty of Sp:,cification 6 as includes a finding that 
the accused did wro_ngf'ully make and utter the check described knowing 
that he did not ha"(e and not intending that he smuld have sufficient 
funds in tile bank· alleged :for the payment thereofJ excepting therefrom 
the words "1rl.th intent to defraudn; legally sufficient to support the 
sentence,· and to warrant confirmation thereof'. I re.commend that the 
sentence of dismissal. be confirmed and ordered executed• 

.3.. Inclosed are a draft of a letter for your signature, trans-. 
mitting the record to the President for his action, and a form of . 

· Executive action designed to carry into effect the .foregoing recom
. mendation, should such action .,. meet 1'dth approval • 

~c_-~... 

J.t,ron C. Cre.II8r, 
Maj or General, 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of.ltr•. for 

sig. Sec. of War. 
Incl .3 - Form of Executive 

action. 

{Findings disapproved in part in accordance with recolllllendation of 
7he Judge Advocate General. · Sentence confirmed•. G.C.M.Q. 109, 
10 Mar 1944) _ 8 -



WAR DE?ARTMENT 
Anny Service Forces 

In the Office of The Judge Advocate General f'{. D , 
\'lashington, n.c. 
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·1 JAN 19# 
SPJGP. 
C~.t 24.5416 

UN.IT ED ST ATES 

v. 

Second Lieutenant THOMAS 
RICHARD CA'ITON., 
(0-750942), Air 

III 
Corps. 

) 
) 
) 
) 
) 
) 
) 
) 

AfillY AIR FCRCES 
WESTERN FLYING TRAilUNG COBMAND 

Trial by G.C.M., convened 
at Roswell A:rrrr:,r Air Field, 
Roswell, New Mexico, 25 
October 1943• Dismissal 
and total forfeitures. 

OPINION of the BOAJU) OF REV:il."W 
DRIVER, LOTTERHOS and CLEMENTS,Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer na:r.ed above and submits this, its opinion, to The Judge 
Advocate General. 

2. · The accused was· tried upon· the follorlng Charges and Specifica
tions: 

CHARGE I: Viola.tion of t.~e 96th Article of War. 

Specifications In that 2nd Lieutenant THOFAS R. CA'ITOM., III, 
Air Corps, havili.g received a lawful order from Major HONAR!l 
K. WALTER, Air Corps, to report for duty as Detaclunent Offi
cer in charge, the said Major HC\YARD K. WALTER being in the 
execution of his office, did., at Roswell Anrry Air Field., 
Roswell., l~ew Mexico, on or about September 2.5, 1943, fail to 
obey the same. · 

CHARGE II: Viole.tioi!. of the 61st Article of War. 

Specifics.tion 1: In that 2nd Lieutenant THOVAS R. CATTCF-T, III, 
Air Corps, did, without proper leave, absent himself from 
his station at Roswell A:rrw.f Air Field, Roswell, New Mexico, 
from-about October 1 1 1943 to about October 4, 1943• 

Specification 2: In.that 2nd Lieutenant THO?lft.S R. CA'ITON, III, 
Air Corps, did., at Roswell A:rrr.y Air Field, Roswell, New 
Mexico, on or abotit September 14, 1943, ,fail to repair at the 
fixed time to th7 properly appointed place for Ground School 
Class. 
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Specifications J-111 Same i>s Specification 2, except that they 
allege respectively the followine dates: 15, 16, 17, 21, 23, 
24, 25, 27, and 28 September 1943. 

Specification 12: In that 2nd Lieutenant THOMAS R. CATION, III, 
Air Corps, did, at Roswell Army Air Field, Roswell, New 
Mexico., on or about September 23, 1943, fail to repair at 
the fixed t:ime to the properly appointed place for Link 
Trainer Class• 

.·specifications 13'-14: Same as Specification 12, except that they 
al],.ege respect:i.vely the follow:i. ng dates: 27 and 29 Septeni:>er 
1943. 

Specification 1.5: In that 2nd Lieutenant THOMAS R. CATTON, III., 
Air Corps., did, at Rosw~ll Arny Air Field, Roswell., New 

-Mexico, on or about September·l4, 1943, fail to repair at the 
fixed time to the properly appointed pla-ce for flying train-
ing. • . . 

·specifications 16.:19: Same as Specification 1.5, except that they 
. · allege respectively the following dates: 22., 24., 28 and JO 

September 1943. 

Specification 20: In that 2nd Lieutenant TH~ R. CATI'ON, III, 
Air Corps, did, at Roswell Arrrc' Air Field, Roswell., New 
Mexico., on or about September 14., 1943., fail to repair at the 
fixed time to the properly appointed place for physical Train
ing. 

Specifications 21-33: , Same as Specification 20., except that they 
allege respectively t~ following dates: 15., 16., 17:, 18., 20, 
21, 22, 23, 24,.25., 27., 28 and 29 September 1943 •. 

He pleaded not guilty to Charge I and tre Specification thereunder and 
to· Specifications i and 15, Charge II, and guilty to all other Specifica
tions and to Ch8.rge II. He was found guilty of all Specifications anci 
Charges and was sentenced to be dismissed the service and to forfeit all 
pa:y and allowances due or to become due. The reviewi~ authority a.pproved 
"only so ·much of the findings of guilty of Charge II and specification 1 
thereunder as involves a finding of guilty of absence without leave from 
1 October 1943 to 2 October 1543, in violation of the 61st Article of warn., 
approved the sentence, and forwarded :the record of tria:1 for action under 
the 48th .Article of War. , 
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J. The evidence for the. prosecution. shoW':'J that about 5 August 1943 
accused wRs assigned to "314th Headquarters arrl Headquarters Squadron", 

· Roswell Arrey Air Field, New Mexico, for "Four-Engine Transition Training" 
and was a student o.fflcer in Class •43-4-G". On 12 August accused was 
treated at the station hospital for "sinusitis" and placed on non-!lying 
duty until 23 Aueust. He returned to the hospital on 28 August and was 
placed on duty not involving flying until 6 Septe!!i,er because of pain in 
his wrist. On account of diarrhea he was placed in nquarters status" from 
10 September to 13 September. As a result accused was, by orders dated 
13 September (Ex. 1), transferred to CJ.ass "43-li-H", which was the next 
class after that to which he originally belonged. Class 43-4-H began on 
12 September. On 22 October a.ccused was examined by Captain Clarence E. 
Dixon, Medical Corps, who found no disease of the central nervous system 
and no f\UlctionaJ. or organic mental disorder or change of personality (R. 
13-15, 17-20).

I 
· 
.. 

a. Specifications 2-11, Charge II (failure to report to ground 
school class) i The ground school class for Class 43-4-H began on 1.3 
September. Regular sched11les of classes that student officers ·were re
quired to attend were distributed not later than Saturday prior to the week 
f'or which the ·schedules were effective. Records maintained in the office 
of the director of the grolUld school showed that accused was scheduled to 
be present in class, bit was absE!llt, on the following datesa 1.4, 15, 16, 
17, 21, 23, 24, 25, 27 and 28 Sept9!1ber 1943• There ~sonly one ground 
school s~ssion scheduled per day, and it lasted for almost three hours. 
On 27 September, Captain Andrew R. Wetenkamp, squadron adjutant, questioned 
accused as to 1'tlY he had missed ground school classes, and accused replied 
that he would make arra~ements with the director of the ground school 
not to atterrl classes as he had •recei.ved them in G"• He stated that he 
had not "already made. arrangements" .but would do so (R. 21-24, 36, 39-40). 

b. Specifications 12~14, Charge II (failure to report to link 
trainer crass): Regular schedules of classes in the link trainer depart
ment 'Were posted on the bulletin boards. Records maintained in the office 
of the officer in charge of this department showed that accused was. 
scheduled to be present in' class, but was absent, on the following datesa 
23, 27, and 29 September 1943. The absence on 27 September was from two 
sessions of the ,class (R• 24-26). ·. 

c. Specifications 15-19, Charge II (failure to report for flying 
training):· Accused was in Section G of Class 43-4-H, am was placed in 
Group I, Squadron 4, for flying training. Regular flying schedules for 
student officers were posted on the bulletin ,boards. The students were 
supposed to fly every other day. Records of attendance (kept "in the 
ordinary course of business•) sh(Jl'(ed that accused was scheduled. to f'q, but 

' 
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was absent, on the following dates: 11.;, 22, 24, 28 and 30 September 
1943. The record for 14 September was nade by First Lieutenant Robert 
c. Walton, an instructor (who was not present.as a witness). The method 
of checking attendance was that all students reported to "that room", 
each instrnctor called the na.mes of the students who were to fly with 
him that day, and if a student was n::>t present the instructor turned in 
a "no flight slip" and put 11absent" in the report. It would be possible 
for a student to be present and the jnstructor not.see him at the begin
ning· of the period, but· the commanding officer of the flying school, 
Captain Robert E. Belville, would go to the ready roan, after they "go 
to ny•, get their !lflmes and see "what they are supposed to be doing•. 
When a student wa.s present bu1; no airplane was available for his use, 
he was marked 11no sbip11 (R. 26-31). ,, · 

, d. Specifications 20-33, Charee II (fa:i.lure to report for . 
physical. training): All students were required to get six hours per week\ 
(one.hour per day) of physical training. Four or five classes were held 
each day from Monday -through Saturday. If a student had free time prior 
to the class for 1'hi.ch he was scheduled, he was permitted to attend an 
earlier class, and if he missed on Saturday he could make it up on 
Sunday. The records of attendance for the class of accused showed that 
he was scheduled to be present, but was. absent, on the f.ollowing dates: 
14, 15, 16, 17, 18, 20, 21, 22, 23, 24, 25, 21, 28 and 29 September 1943. 
The records also showed the.t he was not present on Sunday, 19 or 26 
Septenber. On 27 Septanber, when Captain Wetenkamp questioned accused 
about his absence, accused stated that he had "missed athletics quite a 
bit• am, that he missed ·on 25 September because his wife was sick and he 
could not go on that day (R. 32-35, 40). · 

e. Specification, Charge I (failure to report for duty as de
tachment officer in charge): .A student officer was ai duty each night as 
detachment officer in charge, am. the hours of duty were from 5:00 p.m. 
until 8a00 a.m. Officers havill?; 11 the most delinquencies resulting from 
various acts of misconduct or violations of regulations" were selected 
for this duty, but it was not considered as punishment •. Instructions were 
posted on the bulletin board, ~d also attached to the copy of the duty 
roster placed in the post office box of each officer designated as offi
cer in charge. The officer for each night was required to report to the 
adjutant prior to 5:00 p.m.,. and· at that time would receive' any additional 
instructions. On 18 September the roster for the period 20-26 September 
(Ex. 2) was prepared under the supervision of ·captain Wetenkamp. rt 
detailed ac_cused as officer in charge for Saturday, 25 September, directed 
him to.report to the detachment adjutant prior to 5:00 p.m. on that date · 
and was promulgated "By order of Major Waltern; · Captain Wetenkamp signed 
the original arrl delivered copies to s~rgeant Fred P. Keith, who posted one 
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on the bulletin board and delivered the others to the postal clerk. 
Sergeant Keith saw the ?csta.1 clerk place the copies in the mail boxes. A 
few days before 25 Se~enber Second Lieu.tenant William T. Cochran, Jr., 
looked at the rosters on the bulletin board with accused, who pointed to 
his name and remarked "It is rather tough to be on duty that Saturday night". 
On 27 Septanber accused admitted to Captain Wetenkamp that he knew he was 
officer in charge on 25 September (R. 38-46, 5o-52). 

Private First Claes Jean F. Boisard was on duty as "sort of a 
Charge of Quarters 11 at student officer and cadet headquarters from 5:00 p.m. 
on 25 September until 8:00 a.rn. the next day. A student officer in charge 
was supposed to be on duty with him, and when· no one reported Boisard re
ported the fact to the adjutant. An officer who was to serve 11 over at the 
Student Officer Wing Heaoquarters" then came over and served as officer in 
charge. At some time between 6&00 and 7:30 p.m. on 25 September, Lieutenant, 
Cochran saw accused at the Nixon Hotel and hc1.d a conversation with him. On 
27 September when Captain Wetenkamp asked. accused why he had not reported on 
25 September, accused "mentioned" that his wife was sick and he could not 
leave her, and stated that he tm.de no effort to contact the adjutant- because 
his telephone was not in working order (R. 40, 48-49, 52-54). 

f. Specification 1, Charge !I {absence without leave)i Extract• 
copies orthe morning re:;,ort of Headqy.arters and Headquarters Squadron, 314th 
lfTEFT" Group (Exs. 3 and 4) showed accused from duty to absent ·without leave 
l October 1943, and from absent without leave to duty 4 October. Captain 
Wetenkamp testified on crpss-exar.i.ination that students were allowed two 
overnight passes a week and one weekend pass on Saturday or Sunday night if 
they were not required to be on the post, ·that. on other nights, unless 
scheduled for duty, st~dents could remain out until 11:00 p.m., that they 
were free on Sundays, arrl that .,,-hen on overnight pass they signed the de
parture book on leaving the post (R• 43-44, 54-55). 

4. The evidence for the defense shows the.t the "proficiency card• of 
accused as an aviation cadet bore a notation of "average" for bearing and 
neatness and for "stalls" and of "above average" for attention to duty, 
academic average, academic grade, instrument flying, night flying, formation 
and general pilot ability. "Above averc1gen was the highest rating used. 
Accused was recoounended as a flying instructor at :Marfa Amy Air Field. The 
recoros did not cover his flying record after coming to Roswell Army Air 
Field. Written statements with reference to accused were a.omitted in evi
dence as follows: by commanding officer of primary training school, Fort 
Stockton, Texas (Def. Ex. A) that the service record indicates his character 
rating as "ExcellentH and efficiency rati~ as a soldier as •Satisfactory•, 
and that the final grade sheet indicates his general average in ground 
school as "91" ar.d satisfa.ctory completion of the course of elementary training; 
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by flight instructor throughout -Primary training (ner. Ex. B) that ac-. 
cused was punctual, attentive and expressed a keen desire to do his part, 
never needed a reprimand for conduct or neglect or duty, was one o! the ·' 
best s-cudents and was above average in flying technique and judgment; 
by the commandant of basic training school (Der. Ex. C) that accused · 
performed his duties very efficiently; and by an instructor at Marfa 
Army Air Field (Def. Ex• D) that he was closely. associated rlth accused 
as one of his stuci.ents from about l June 1943 to about l August, that 
accused was a model student, that his military bearing and general conduct 
were excellent, and that he 1'8.S an excellent flyer (R. 55-58). · 

urs. Patricia Catton, wife or accused, testified that they.had 
been married about 16 months, accused had never been in trouble before, 
and when accused had to decide 1'hat type or training he desired, after 
basic, she urged and caused him to choose "Four-Engine" al.though he wanted 
"Pursuit". She stated further tha.t dlll!i~ .August and September she had 
been havir..g fainting spells and coming to a medical officer at the post, 
on account of pregnancy. Du._,-j_:r.g that time she had urged accused to stay: 
home. Captain Clarence E. Dixon, chief of the neuropsychiatr,y sectioI't at . 
Roswell Army Air Field, 'Who made an examination or accused, determined that 
he was of sound mind, that his reactions were normal, there were no 
emotional or other signs of instability, and that accused was psychologi
cally and temperamentally qualified as a flying officer. He observed no 
element of resentment; in accused nor evidence of "carrying a chip on his 
shoulder".- The reaction of accused to the charges agairu,t him was 'that ' 
he felt that his actions were ill advised and that he was willing to pay 
the penalty (R. 63-66, 78). · · · . · · ·. · 

As to Specification 1, Charge II, the evidence !or the defense 
shows that about 4:00 or 4:30 p.m. on 2 October, Sergeant .James R. Cole, 
accused, and their wives 'drove to the student officers detachment in 
Sergeant Cole's car. Accused went into the building to get his mail, but 
it was r..ot availe.ble at th~t time. After fifteen minutes or more they , 
left the post and returned to town. Mrs. Catton testified that on 25 
September she was quite ill and desired the presence of accused, but did 
not call a doctor as· she knew the cause of her illness and the doctor 
had previously advised her not to be alarmed (R. 59-<>0, 62, 65-66, 78) • 

Accused testified that he enlisted on 7 April 1941, ,rae 
• 

accepted as an aviation cadet in March 1942, but kept getting furloughs 
by mail without his request and did not get into aviation cadet work 
until 21 August 1942. He was canmissioned 28 July 194.3 and desired to 
get overseas in e. fighter outfit as soon as possible. Repeated delays 
we:r::e disappointine to him. He has a brother, Major Jack J. Catton wh9

1 
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j_s a group commander at Lockbourne Arrey- Air Base.· After ac~used arrived · 
at Roswell Ancy Air F'ield on 5 August, he lost a great deal of flying 
time on account of physical ailments arrl was dropped back to the next 
class. The reason that he missed classes was that he did not want·to 
".come to Frmr-'::rl.ginett but wanted to 11 go to pursuit"', it looked as i.f' 
he would not "get overseas" :In six months or more, in pursuit it doee 
not u.ke as long, he heard .that men who made requests for a change 
were ttsent towing targets", so he decided that "maybe if I messed up a 
little bit they wouldn't want me and send me away to a fighter outfitn. 
Accused realizes. now that this was not a good idea (R. 67, 69-71). 

As to Specification l, Charge II, he stated that on the after
noon of 2 Octohar he went to the post office at the post but the mail 
had not been distributed. He was told that he could not get .his mail 
until he repc!'ted to C~ptain Wetenkamp. · He went to the latter's of.f'ice 
but was informed that he was out. As to Specif'ication 15 h~ testif'ied 
that he was "pretty sure" that he reported for flying on 14 Septenber, 
because at that time he _1ms making every effort to report for flying al
though he was · rot reportine for ground school. Every time he went down 
for flying in Class 11 H" he was told there were "no ahipsn. The reason 
was that a preference was given to other students nth less flying time 
(R. 67-68). 

On cross-examination accused testified that in "basic" he signed 
a card expressine a preference for four-engine school and did not request 
a transfer. A!ter beine transferred to Class "H" he reported for flying 
three or four times arrl was told that there were. nno ships"• He never 
"missed flying" until 22 September exce?t when he was grounded. He had 
about 20 hours of flying "in Four-Engine11 before being placed in Class 
ttHn, and none after. None of his absences from classes or from flying in 
Class "H" resulted from sickness. On 25 S~enber he went from the Nixon 
Hotel to his home and to a dance at the Of£icers 1. Club, and did not report 
as student officer in charge. He knew that he 1'18.s scheduled for that 
nieht. He was not present en l October .and did not sign the departure 
book from 1 october to 4 October (R. 72-76). 

5. In rebuttal it was shown that the records of the flying class 
·disclosed that on 14 S~ptember Lieutenant Walton was instructor for ac
. cused and "L:teutenant Andrews", that accused was absent and Andrews 

--~ present, that another instructor had one student absent, and that .Andrews 
and the other student present went up with the other instructor.· As to 
the record of absence of accused on that day, the "blue slip• bore the 
signature of Lieutenant Walton. The records showed that on 1 and 2 October 
accused was scheduled for but absent from ground school class and athletics. 
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On 2 October captain Vfetenksmp was in his office until about 4:1.5 p.m., 
when he went across the street to the offic.e of "Major Walter". The 
records did not show that accused was excused from aey cl.asses. It was 
the policy that students held over from another class were required to 
attend ground school classes unless they had satisfactorily compleied the 
work. The records showed that accused had not satisfactorily completed 
the ground school work (R• 79-84). 

6. Major Howard K. Walter, commanding 314th Headquarters and Head-,. 
quarters Squadron, called as a Ydtness by the court, testified that the 
orders assigning students for duty as officer in charge., were prepared 
under his direction by Captain Wetenkamp, his adjutant. They_were orders 
of :Major. Walter through the adjutant (R. 84-85) •. 

7. The evidence shows that accused came to Roswell Arrrry Air Field 
as a student officer in the four-engine ~chool.aboul; 5 August 1943., was 
placed in Class 43-4-G, lost a great deal of flying time on account of 
ve.rious ailments, and as a result was transferred on 13 Septembe!' to the . 
next class. On 14., 15, 16, 17, 21, 23, 24, 25, 27 and 28 September he was 
absent from ground school classes which he was scheduled to attend; On 
23, 27 and 29 September he was absent from link traimr classes that he 
was supposed to attend. On JJ-1-, 22, 24, 28 and 30 Septe!lber accused failed 
to report for flying training as required. On 14, 15, 16., 17., 18., 20, 21, 
22, 23, 24, 25, 27, 28 and 29 September he failed to report for required 
physical training. On 25 September he failed to report for duty as de
tachment officer in charge, with a tour of duty from 5:00 p.m. to 8:00 a.m. 
the next day, although he. had knowledge of the orders· detailing him to that 
duty. These orders were issued in the ne.rne and by authority of .Major 
Howard K. Walter, commanding officer. Accused was absent 1lithout leave from 
his st.ation from 1 October to 2 October 1943. 

Accused, who had previously made an excellent record, gave as 
the reason for his conduct that he was anxious to be transferred to 
"pursuit0 and go overseas, and thought that if he "messed up a little bitti 
he would be "sent to a fighter rutfit". 

8. The reviewing authority approved "only so much of the findings of 
guilty of Charge II and specification 1 thereunder as involves a finding 

. of guilty of absence without leave from l October 1943 to 2 October 1943, 
in violation of ·the 61st Article of War". Although this language is 
ambiguous, yet the Board of Review is of the opinion that the result was 
to dise.pprove only a part of the finding of guilty of ·Specification 1, 
Charge n, and not to disapprove all findines of guilty under Charge II 
except for absence without leave from l October to 2 October. Accused pleaded· 

-~ 
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guilty to Specifications 2-14 and 16-33, and the review ey the staff 
judge advocate, which recoimnended the action taken, clearly discloses 
that the intention was merely to disapprove the finding of guilty of 
absence 1'ithout leave for any period beyond 2 october. 

9. The a.ccused is 25 years of age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted service from · 
7 April 1941; aviation cadet from 21 August 1942; appointed temporary 
second lieutenant, Army of the United States,· arrl active duty, 28 July 
194.3. 

10. The 'court was legally constituted. No errors injuriously affect
ing the s\bstantial rights· of the accused were committed during the 
trial. -The Board of Review is of the opinion that the record of trial 
is legally sufficient· to support the findings of guilty and the sentence, 
and to warrant confinnation of the sentence. Dismissal is authorized upon 
conviction of a violation of the 61st or 96th Article of War. 
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1st Ind. ' 
war Department, J.A.G.o., 1 3 JAN 1944 - To the Secretary of war. 

1. Herewith transmitted for the action of the President. are the 
record of trial and the opinion o£ the Board of Review in the case of 
Second Lieutenant 'lhomas Richard Catton, III (0-750942), Air Corps. 

. 2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confi:nnation of the sentence. The accused failed 
to report to ground school classes on ten days (Specs. 2-11, Chg. II), to 
link trainer classes on three days (Specs. 12-14, Chg. II), for flying 
training on five days (Specs. 15-19, Chg. II), and for required physical 
training on fourteen days (Specs. 20-J.3, Chg. II), between 14 and 30 
September 194.3, inclusive; failed to obey a lawful order to report for duty 
as detachment officer in charge on 25 September (Spec., Chg. I); and was 
absent without leave from 1 Qctober to _2 October 1943 (Spec. 1, Chg. II). 
I .recommend that the sentence to dismissal and total forfeitures be con
firrned, that the forfeitures adjudged be remitted, and that the sentence as 
thus modified be carried into execution • 

.3. Consideration has been given to a telegram dated 8 November 194.3 
and a letter dated 24 November 1943 in behalf of accused, both from Mr. 
Thanas R. Catton, father of accused, Los Angeles, California. 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form- of Executive action 
carrying into effect the recommendation made above. 

Myron C. Cramer,
3 Incls. :Major General,

Incl.1-Record of trial. The Judge Advocate General. 
Incl.2-Drft. ltr. for sig. ~/w.
Incl.J-Fonn of action. 
Incl.4-Telegram tr. Mr. Catton, 

8 Nov. 1943. 
Incl.S-Ltr. fr. Mr. Catton, 

24 Nov. 1943. · 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 98, 10 Mar 1944) 
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In the Office of The Judge Advocate General 

Washington, D. C. (185) 

SPJGK 
CM 245421 

19 JAN 1944 

UNITED STATES ) FIRST AIR FORCE • 
) 

v. ) Trial by G.C.M., convened 
) at A.n.rr:j Air Base, Riohmolld, 

Captain WENDELL E. BOYER ) Virginia, 26 and 2 7 November 
(0-494636), Irle9,ica.l Corps. ) 1943. Dismissal. 

-----------------------------~ OPINION of the BOA.RD OF REVIEW 
LYON, HILL _alld ANDREWS, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review a.nd the Board submits this, its 
opinion, to The ·Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tiona 

CH'!RGEa Violation of the 95th Article of War. 

Specificationa In that Captain Wendell E. Boyer, Medic&l. 
Corps, 1896th Engineer Aviation Batte.lion, was, at 
Richmond, Virginia, on or about, 24 October 1943, in a 
public place, to wit, The Nook Caf&, located between 
Grace a.nd Franklin on~Second Street, drunk and dis
orderly while in uniform. 

He pleaded not guilty to the Charge and Specification. He was foulld 
guilty of the SpecificationJ of the Charge, not guilty of a violation 
of the 95th Article of War but guilty of a violation of the 96th 
Article of Wa.r. Evidence of one previous conviction (2 Specifications 
of drunkenness in violation of Article of War 96) was introduced. He 
was sentenced to dismissal. The reviewing authority approved the sen
tence alld forwarded the record of trial for action under Article of 
War 48. 

3. The following is a summary of the evidencea 

At about 6a00 or 6130 o'clock on the evening of 24 October 1943, 
a.ccus ed, while in uniform, entered the "Nook Restaurant", a. public eating 
place at No. ~li North Second Street, in the City of Richmolld, Virginia, 
with two sailors. At that time, betw~en 50 a.nd 55 people were present 
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in the restaurant and about two-thirds of them were chilia.na. including 
la.dies. After consuming two bottle• of wine. the accused and the two 
sailors started to leave without paying the oheok. 'When a.ocu.aed rea.ohed 
the bar the reataura.nt manager remillded him tha.t he had not pa.id his 
bill. Accused stated, "The hell I haven't pa.id it". Upon being told 
that the waitress had prertously reported to the m&na.ger tha.t he ha.d. 
refused to pa::, his check. a.couaed stated. "I don't intend to P•Y it. 
What are you going to do a.bout it". The ma.D&ger then attempted to 
c.ollect the bill from one o! the sailors. The sa.ilor,re.f'uaed to pa.y. 
stating. "w.ey should I pa.y it? He [i.ccuse{/ asked us to oome in e.nd 
have a drink with him". Accused then called the manager a. "Jew baata.rd"• 
took off his ooat a.nd belt and said. "I'll lick the hell out of you" 
(R.9). · At this time a.ocused was 11very intoxicated". He used "very. 
bad language 11 a.n:l his conduct was _observed by eveqone present. The 
manager then called the military police (R.6-10.29). Second Lieutexiant 
Waldow. Colglazier. Corps ot Military Police. 1346th Service Unit. 
responded to the ca.11. Upon his arrival at the restaurant the accused 
had a sailor on either side of him. Hi.a breath smelled of liquor aJJd 
he was talking in a. •nonsensical" manner. His speech was incoherent 
and he. could not walk straight. Hie wa.a placed in arrest by Lieutenant 
Colglazier and ordered into a. staff car. Accused refused to get into 
the car and ha.d to be humored in order to get him in without the use ot 
force. On the wa.y to milita.ry police headquarters accused uaed obscene 
language. and foree ha.d to be used to get him from the staff oe.r into 
the military police building. 'When he was brought before 1-jor William 
W. Ackerly, Corps of Military Police• the oommanding officer or the 
1345th Service Unit, Military Police, Richmond. Virginia., a.ocused . 
staggered when he walked. his clothes were in a disheveled condition, 
and in the opinion of Major Aoke rly accused wu very drunk. He demamed 
a. drink, said he wu "drunk as hell•• a.nd wanted to get drunker (R.15-161 
19-21.24-26). The next morning :Major Ackerly informed the accused of his 

• oonduct the night before. The a.ocused. after having been warned by' 
1-.jor Ackerly tha.t he did not have to make a statement and that aey made 
by him might be used against him. a.dmitted he! was drunk, claimed he did 
not remember niaey of the things that he wa.s accused of saying and doing 
a.nd expressed a.stonisluoont at ha.ving done or said any of such things (R.17). 

The accused deolined to testify or to make an unsworn statement and 
no witnesses were introduced in behalf of the defense. 

4. The undiaputed evidence in this ca.ae discloses that the a.ocueed 
was druDk and disorderly while in uniform in a public place in the presence 
of civilians and enlisted men. a.a alleged in the Specification. Such 
oonduot was. of course. a. violation of Article of War 96. 

-2 -

http:R.6-10.29
http:reataura.nt
http:chilia.na


(187) 

5. The aocused ia 42 yea.rs ot age. The reoords or the War Depart
ment show that he attended Colby College, 1918-1919. He attended Dart
mouth College for f'our years (majoring in medicine), from which he was 
graduated with a degree or Bachelor of Science in· 1'923. -He had two 
yea.re of post-graduate work at the :Medical School ot the Uniwrait)r of 
Pennsylvania, from which he was graduated a.a a Doctor of' Jr!edicine in 
1925. Ho is :married. On 7 September 1942 he was commissio?IBd a captain, 
Medical Corps, Anny of the United Sta.tea (limited service only). 

6. The court wu legall7 constituted and bad jurisdiction of the 
person and the subjeot matter. No errors injuriously aff'eoting the sub
sta.ntia.l rights of the accused were committed during the trial. In the 
opiDion of' the Board ot Review the record of' trial is legally sufficient 
to support the findings a.nd the sentence and to warrant confirmation of 
the sentence. Dismissal is authorized upon conviotioll of a viola.tion 
of Article of War 96. 
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1st Ind. 

War Department, J.A.G.O., - To the Secretary or War.FE619442 
1. lilrewith transmitted for the a.otion of the President are the 

record ot tria.l and the opinion ot the Boa.rd or Review in the case of 
Captain Wendell E. Boyer (0-494636 ), Mediqa.l Corps. ,-, 

2. I concur in the opinion of the Boa.rd or Review that the record 
of trial is legally aut'fioiezit to support the findings and the sentence 
and to warrant oonfirma.tion of the sentence. I reoommend that the aen
tenoe be confirmed and oa.rried · into exeoution. 

3. lnoloaed are a. draft or a. letter for your signature transmitting 
the- reoord to the President for his lotion a.nd a form of Executive a.otion 
designed to carry into effect the reoomme:nda.tion hereina.bove made, should 
such a.otion meet with approval. ~~-~----

Myron C. Cramer, 
Major General, 

3 Inola •. The Judge Advocate General. 
lncl.1-Record of trial. 
lnol .2 - Dra.f't of 1tr. 
for sig. Seo. of War. 

Incl.3-Form of Ex. ·action. 

(Sentence confirmed. G.C.M.O. 132, 20 Mar 1944) . 
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WAR DEPARTMENI' 
A:rrrry Service Forces 

In the Office of The JUdge Advocate General 
Washington, D.c. 

SPJGQ _(189) 

CM 245507 

~ a OEC 1943 
UNITED STATES ) ARMY GROUND FCRCF.S 

) REPLACEMENT DEPOT NO. 2 
v. ). 

) Trial by G.C.M., convened at 
Second Lieutenant JAMES W. ) Fort Ord, California, 30 
PAYNE (O-J.546824), Medical ) November 1943. Dismissal and 
Administrative Corps. ) total fotfeitures. 

OPINION of the BOARD CF REvl.EW 
ROUNDS, HEPBURN and FREDERICK,Judge Advocates 

1. 'Iha record of trial in the case of the officer. named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. · 

2. The accused was tried upon the follorlng Charges and Speeifica-
ti~: ' 

CHARGE Ia Violation of the 96th Article of War • 

.Specification 1: In that Second Lieutenant James w. Payne, Offi
cer• s School, Army Ground Forces Replacement Depot NUllber Two, 

-Fort Ord, California, did, at the Spar Cafe, ~ia, 
Washington, on or about 18 october 1943, with intent to de
fraud, deceive arxi injure, wrongfully- and unlawf~ make and 
utter to "CASH", a certain check, in words and figures aa 
follows, to wit: 

~, WASHINGTON OCt 18, 1~ 

National Bank of Washi1;on 
(insert name bank) 

Ft. Lewis BRANCH 
..ci-·r-ar-awn--o-n-a-..b_r_an_c..,.h-..in_s_e_r.,.t-nam--e-of'll""T"b_r_an_c"""h""'f)-

C OUN TE R CHECK 
PAY TO Cash Or Order $60.00 

Si.xty and no/100-----:.---~------------DOJ,URS 

N s. F. ·/s/ James w. Payne
2nd Lt Med Adm C. 
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and by ~eans thereof., did fraudulently obtain from ROY 
JOHNSON the sum of SIXTY ($60.00) DOLLARS., he., the said 
Second Lieutenant James· w•. Payne, then well knowillt that 
he did not have and not interr:iing that he should have suf
ficient. funds in the NATIONAL BANK CE WASHINGTON for the 
payment of said check. 

Specification 2: (Finding of not guilty). 

SpecificatLcn 3a (Finding of not guilty). 

CHARGE II1 Violation of the 6l1t Article or war. 

Specifications In that Second Lieutenant James· W. Payne., · 
Oi'ficers School, Arnr;r Ground Forces Replacement Depot No. 
2, Fort. Ord., . California, did, without proper leave., abse~t 
himself .from bis organization at Fort Ol"d., California, from 
about 8 November 1943 to l;J. November 1943. 

He pleaded guilty to Charge II and its Specification and not guilty to 
Charge I and its Specifications. He was found guilty of Specification 1 
of Charge I, Charge I, Charge II and its Specification and not guilty- of 
Specifications 2 and 3 of Charge I. 1here was no evidence of any previous 
conviction. He was sentenced to be dismissed the service and to forfeit 
all pay and allowances due or to become due. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
.Article of War 48• 

.3. 'lhe competent evidence for the prosecution in support or the 
Specifications and the Charges· of llhich accused was found guilty may be 
summarized as follows; 

With reference to Specification 1 of Charge I, it was shown 
that on 18 October 1943 at Olympia, Washington, the accused cashed his 
check in the sum of $60 drawn on the Fort Lewis Branch of the National 
Bank of Washington at a restaurant known as the Spar Cafe, and received 
$60 in cash from the restaurant through one of its employees. Ray c. 
Johnstcn., who was the manager (!f the Spar Cafe, testified by deposition 
that the check was returned by the bank upon which it was drawn because of 
insufficient funds (Deposition., EX• 2). It appears from the testimony of 
the same witness that the accused had previously cashed checks at that 
restaurant l'lhich were honored when presented for payment. On 20 and 21 
October 1943, the accused cashed two additional checks for $50 each at the 
same restaurant but arranged 'With Mr. Johnston am one of the employees 
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for these checks to be held as there probab}.y w,3re not sufficient funds 
in the bank to cover them. Mr. Johnston did net personally cash the 
check of 18 October 1943. The accused made rio repr-es~ntation to him as 
to his having sufficient funds to cover that check at that time•

• 
By the deposition of the cashier of the Fort Lewis Branch or 

the National .Bank of Washington ( Ex. 3), it was shown that on 18 October 
· 1943 the balance to the credit of accused on deposit at that bank was 
$.53..50. 

In support of Charge II and its Specificatio~ the evidence pro
duced by the prosecution consisted of a duly authenticated copy of the 
morning report of the Officers1 School, Army Ground Forces Replacement . 
Depot No. 2, Fort Ord, California, the organization of which accused was 
a member, showing i,hat the accused was absent without leave from 8 November 
1943 to 11 November 1943 and the testimony of First Lieutenant Robert L. 
Henning, Adjutant of the above-described Officer~ School, to the effect 
that the accused was a member of that organization and that the extract 
copy of the morning report offered into evidence was duly signed by the 
commanding officer (R• 9; Ex• 1). · 

4. The accused, having been advised of his rights regarding the 
giving of testimony elected to be sworn and testified in defense of the 
Charges as follows: 

He enlisted in the Regular Arnry in January 1938 and was gradually 
promoted from private to private first class, specialist first class, 
"buck" sergeant, staff sergeant and technical sergeant. He attended 
Officer Candidate School and was discharged as an enlisted man and com
missioned a second lieutenant on 12 May 1943 and assigned to the Officers• 
School at Fort Ord, California, where he had been attending classes two or 
three times a day but had very little to do (R. 11-12). He admitted that 
he had been absent without leave from 8 to ll November 1943. Prior to 
arriving at Fort Ord he had family and financial difficulties and had 
stayed away from duty for three days because of his mental condition. He 
had a wife and two children who were dependent upon him and who, at the 
time of the occurrences com.plained of, were living at Olympia, "Washington. 
He had a bank account at the Fort Lewis Branch of the National Bank of 
Washington an:l made a deposit therein of $7.5·on 1.5 October 1943. He ad
mitted that he cashed the check for $60 at the Spar Cafe on 18 October 
1943 and received ~?60 in .cash. At the time he wrote the check he assumed 
that he had sufficient fun:ls to cover it because of his recent deposit.· 
He did not have an accurate recollection .of the amount of his balance in 
the bank at that time (R. 14). When he cashed the two subsequent 
checks of 20 and 21 October 1943 for $.50 each at the same cafe he ar
ranged with those cashing the checks to hold them until he coltl.d make a 
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deposit to cover them (R. 14). The purpose of cashing the checks ns 
for living expenses (R. 19). He had made every effort to repay the 
cafe but had been unable to do so because of maey other living expenses. 
He produced a letter from Ray C. Johnston, the manager of the care, _ 
dated 20 November 1943 (Def. Ex• A) in which the accused was assured 
that the three checks would be held by the proprietor of the cafe until 
the accused could make some arrangement to pay them of!. He denied 
that he had intended to defraud or deceive aeyone at the time he cashed 
the check on 18 October (R. 18). 

s. In view of the plea of guilty and the clear evidence of record 
regarding the unauthorised absence of the accused, it -was established 
that the accused was absent without proper leave from hi.s organization 
at Fort Ord, California, from 8 No-vember 1943 to..11 No~er 1943 as 
charged in Charge II and its Specification. No further discussion 1s 
necessary. 

With reference, however, to Specification l of Charge I, the 
·accused is charged llith cashing his $60 check with intent 11to defraud, 
deceive and injure" and with "well knowing that he did not have" suffi
cient fun:ls in the bank upon which the check was drawn. The accused 
denied· aey fraudulent intent and denied that he knew he did not bav• 
sufficient funds in the bank at the time he cashed the check. Was 
there sufficient ·evidence from llhich fraud could properly be inferred or 
implied? The act of delivering a check, presently p~able, in exchange 
for cash is in itself a representation that the check will be honored 
when presented for payment at the bank upon which it is drawn. If the 
check is dishonored because of the lack of funds on deposit belonging to 
the maker or the check, fraud m&¥ be implied from those facts alone. 
This implication or presumption howewr may be overcome by an explanation 
of the circumstances which, if believed., may explain the otherwise 
fraudulent act. In the subject case the weight or the evidence tends to 
overcome the presumption of fraud~ It was shown that his bank baJ.ance 
at the time he cashed the check was $53.50 - only $6.50 short of the 
amount of the check. The accused claimed that he did not know the exact 
amount of his baJ.ance but thought it was sufficient. He bad deposited 
$7S in his account three dcliYS previously. Two ~s later the accused 
realized'that his account -.as not sufficient to cover a $50-check addi
tional. and obtained credit f'rom the restaurant where he cashed that 
check by having it held until he could nake it good. The restaurant 
proprietor apparently doea not consider that he has been defrauded for he 
is ·not complaining about the cashing of the $60 check but is willing to 
consider it aJ.ong with the later checks as pranises to pay and hold all 
three until accused can arrange to P8¥ than. When the accused learned 
that the check had been returned dishonored by the bank he immediately 
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arranged with the restaurant manager to have it treated in the same 
class as the subsequent; checks. He did not. evade the obligation. 
In the opinion of the. Board of Review the reasonable doubt concerning 
.the presence or absence of fraud should be .resolved in favor of the 
accused. His error between. the deposit on hand and the amount of the 
cheek was very slight. His corrluct in arranging for credit, in 

. endeavoring to raise ·the money lrl. th which to pay- the restaurant, and 
his final arrangement for payment are circumstances favoring the absence 
of fraudulent intent. It therefore follows that this finding of the 
court c$linot be sustained an:i the findings of guilty of Charge I and 
its Specification'should be set aside. 

I 

' . 
6. '!be record shows the accused to be ~4 years of age. · He is 

married and bas two children. He enlisted in the Regular Army 21 
Januar;r 1938. He rose through various ranks to the grade of technical 
sergeant. He attended Officer Candidate School and was commissioned a 
second lieutenant en 12 May 1943• 

7. The court was legally constituted. It had jurisdiction over the 
accused am the subject matter. No errors inj-u,:-iously affecting the sub-. 
stantial rights of the accused were committed during the trial. In the 
opinion of .the Board of Review the record of trial is not legally suffi
cient to support the findi~s of guilty of Charge I and its Specit'ication 
but is legally sufficient to support the findings of guilty of Charge II 
and its Specification and the sentence and t.o warrant confirmation of the 
sentence. Dismissal and total forfeitures are authorized upon conviction 
o! v.l.olation of Article of war 61. 

Judge Advocate 
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1st Ind. 

war Department, J.A.G.o., 31 DEC 1943 - To the Secretary of War 

1.· Herevdth transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant James w. Payne (0-1546824), lledical 
Administrative corps. 

2. I concur in the opinion of' the Board of Review that the 
record of trial is not legally sufficient to support the findings of 
guilty of Charge I and its Specification, but is legally sufficient 
to support the findings of guilty of Charge II and its Specification 
and the sentence, and to warrant confinnation of the sentence. I 
recommend that the sentence be confirmed but that the execution 
thereof be suspended during the pleasure of the President. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. · 

~Q.. ~ 
:Myron c. Cramer, 

Y.tS-jor 'General, 
The Judge Advocate General. 

3 Incls. 
1 - Record of trial. 
2 - Dft. ltr. for sig. of S/vl. 
3 - Form of action. 

(Sentence con.firmed hlt execution suspended. G.C.M.O. 74, 19 Feb 1944) 
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U N I T E D S T ~ T E S ) HEA~UARTERS ARMORED COMMAND 

) 
v. ) Trial by G.C.M•., convened at 

) Fort Knox, Kentuck-J, 15 Nov
Lieutenant Colonel JOHN J. ) ember 1943. Dismissal and 
CARUSONE (0-21295)., Cavalry., ) total forfeitures. 
Center Vehicle Department. ) 

OPINION of the BOARD OF REVIEW 
LIPSCOMB., SLEEPER and GOLDEN, Judge Advocates 

l. 'l'he Board of Review has examined the record of trial of the 
officer abova named and submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHAiml!:: Violation of the 95th Article of war. 

Specification: In that Lieutenant Colonel John J. 
Carusone, Cavalry., did., on or about 15 March 1943, 
at Baltimore, Maryland., being then lawfully married to 
Kate Carusone., nee Greer, feloniously marry one 
Madeline DeBona., the said Kate Carusone., his lawful 
wife., being then alive. 

He pleaded not guilty to and was found guilty of the Specification and 
not guilty of the Charge, but guilty of a violation of Article of War 
96. · He was sentenced to be dismissed the service and to forfeit all · 
pay and allowances due or to become due. The reviewing authority ap
proved the sentence but recommended that the sentence be commuted to 
a reduction in accused's permanent rank fifty files and the forfeiture 
of $50.00 of pay per month for six months and forwarded the record of 
trial for action under Article of War 48. 

' 3. The evidence for 1;.he prosecution shO':rs that on 4 August 1941 
t~ accused ma1Tied Kate Joan Greer in the State of Georgia_ and that on 
14 March 1943 the accused married Madeline DeBona in the State of Mary
land while his first wife was living (R. 8., Ex. 1-3). 
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4. The evidence for the defense, elicited by the testimony of the 
accused who, after explanation of his rights as a witness, elected to 
testify, shows that the accused and Kate Joan Greer were married at 
Macon, Georgia, about 4 August 1941, that in the following eight months 
they lived together only about five weeks during which time she unjustly 
deserted hi:::. o~ ~h~eA occasions and that, upon the third desertion and 
at the suggestion of·~s then Commanding Officer, he engaged attorneys 
at Lake Charles, Louisiana, where he had established a •matrimonial 
domicile", toirepresent him in a divorce suit. His attorneys advised him 
about several types of divorce in Louisiana, one of which required the 
lapse of a yea:r•s time before he cou.ld remarry and it was his original 
impression that he would be awarded such a decree. However, subsequent 
communications with his attorneys led him to believe that the proceeding 
initiated by them would result in securing him a divorce whiqh would 
permit him to remarry inunediately because on 14 November 1942 he was 
awarded a preliminary decree by the 14th Judicial District Court, Parish 
of Beauregard, Louisiana •condemning the said defendant to return to the 
matrimonial domicile• and was $,dvised that he would be awarded a final 
judgment upon the expiration of 45 days thereafter.. On 15 January 1943 a 
final judgment was entered in his action pending in the Louisiana court 
whereby he was decreed a •separation from bed and board• .from Kate Carusone 
which he concluded was a divorce as he had not been advised of any differ
ence between such decree and one of divorce and made no effort to so inform 
himself because to him •a divorce was a divorce• and his attorneys had 
told him that it was his 9 f'inal paper•, •that was all there was• and that 
•he was glad to get me a final judgment•. He received no further decrees 
from the Louisiana court and, claiming full reliance upon the decree of 
15 January 1943, he in:nnediately discontinued his marital allowance f'rom 
his pay voucher and thereafter on 14 March 1943 he openly married Madeline 
DeBona at Baltimore, Maryland, reinstating his marital allowance. No 
question arose in his mind about the legality of' either the dissolution 
of his former marriage or the conswms.tion of his second marriage until 
he saw some coITespondence of the War Department concerning it in June 1943 
(R. 10-25; Exs. £:,.;.?). - • 

The accused's fonner commanding officer tastified that he advised 
the accused to procure a divorce from his first wife and ascribed to him 
an excellent reputation ansf superior standing as an officer as did 
several other officers under and with whom he had served. Similarly 
laudatory were certificates from ~ajor General ~roy H. Watson, Brigadier 
Gene~al Doyle o. Hickey and Colonel T. E. Boudinot (R. 25-30., 32; Ex. 9). 

Evidence concerning the nature and effect of a decree of •separation 
f'rom ¥. and board• by a Louisiana court was admitted. Also evidence 
was admitted to the effect that one who under an honest belief', based 
on reasonable grounds, that his first marriage had been dissolved by legal 
divorce, remarries is not guilty of bigamy in the State of' Louisiana 
(R. 6-10; Exs. 4, 5).. ' 

- 2--
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5. In rebuttal the prosecution offered into evidence certified copies · 
of the proceeding in the Louisiana court which show that on 20 May 1942 

·the accused filed a.petition against his first wife for a separation from 
bed and board,. that on 22 May 1942 one Stuart s. Kay was appointed
11curator ad hocw for accused's wife and 1raS served with an order camnand
ing her to return to the alleged matrimonial domicile in Louisiana within 
30 ~s thereafter, that on l June 1942 the curator filed a formal answer 
on behalf' of accused's wife, that on 11 January 1943.a preliminary de
fault judgment was entered against the accused's wife, and that on 15 
January 1943 a judgment decreeing a separation from bed and board between 
the parties was entered (R. 30-31, Ex. 8). 

6. The Specification of the Charge alleges that the accused did uon 
or about 15 March 194.3, at Baltimore, Maryland., being .then lawfully 
married to Kate Carusone., nee Greer., feloniously marry one Madeline DeBona., 
the said Kate Carusone., his lawful wife., being then alive•. The offense 
alleged is that of bigamy which 11is connnitted by a party who, when al
ready legally married to one person, marries another person11 (Wharton•s
Criminal Law., 12th Ed. Vol. 2, Sec. 2030 at page 2343). It is observed 
by the same authority that •an honest but eIToneous belief in a divorce 
is no defense, that the burden of proving a divorce.,***, is on the 
defendant, and to sustain it., the record of the divorce must be produced"., 

, and that "when the act of bigamous marriage is made the subject of 
indictment., then at common law the place of such act has exclusive juris
diction" (Id. secs. 2033, 2044 and 2063). The.following excerpt is also 
applicable: 

11m biga.my- the common law made an exception to the 
rule that a guilty mind is_essential to crime. And the 
courts have taken the attitude that bigamy is .a statutory 
crime wherein the courts will net con~~der intent unless 
the legislature has done so. Under this attitude the 
majority rule has developed that good faith of a defen
·dant in contracting a second marriage, believing that a 
divorce was valid to dissolve a former marriage., or that 
separation had the effect of divorce., is no defense to a 
charge of bigamy., 

•similarly are the many holdings that belief in good 
faith of termination of a former union by divorce., w.hen 
in fact no such decree had been granted, is likewise no 
defense •. Opposed to these views is that of several courts which 
recognize as defense a mistaken belief in the existence of 
a divorce; or at least mitigate punishment of bigamy because 
of this• ( Id. Sec.. 2077). 

-3-
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The latter rule is the rule in the State of Louisiana (Seea State 
v. Sparacino, 164 La. 704, ll4 So. 601 - accused• s Exhibit 5). The . 
State of .Maryland., however., does not follow such rule and the gravamen 
of the offense alleged is not continued bigamous cohabitation in 
Louisiana or any other State but the alleged act of contracting a 
bigamous marriage in the State of Maryland. 

The law of the State of Louisiana except insofar as it determines 
the nature and effect of a decree or •separation from bed and board• is, 
therefore., immaterial and the law of the State or Maryland relative to 
biga:ny is controlling. In the State of Louisiana. by statute a decree or 
•separation from bed and board• is not a.divorce and •does not dissolve 
the bond of matrimony, since the separated husband and wife are not at 
liberty to marry again• and under the circumstances alleged in the 
accusedIs petition he sought and was entitled to only the decree awarded · 
'Which a!ter .the passage of one year without reconciliation and the 
successful prosecution of another suit, for a divorce., would permit 
him to remarry (Louisiana Civil Code, Dart, 19.32, Art. 136., 139., 159 -
McNeely v. McNeely., 47 La.·Ann. 1321., 17 So. 928). The State of Maryland 
by statute defines the crime of big~ as followsa 

•whoever being married and not having obtained an 
annulitient or a divorce a vinculo matrimonii of said 
marriage, the first husband or wife (as the case·may be) 
being alive, shall marry any person., shall undergo a 
confinement in the penitentiary for a period not less 
than eighteen months nor more than nine years; * * *9 
(.Annotated Coda of Maryland., F:tack., 19.39, Vol. 1., Sec. 19 · 
'Art•. 'Z7). 

-ffl>.en measured by the foregoing authorities the evidence for the 
prosecution, which is admitted by the accused, conclusively shows the 
guilt of the accused of the offense alleged because his first marriage 
was shown and likewise his second while his first w.ife wd.5 still alive 
and while in the meantime he had secured not a divorce a vinculo matri
monii from her but merely an interlocutory decree of •separation~ 
bed and board•. The defense wholly failed to meet the burden upon it 
to prove as a defense a divorce from 'the first wife and., since the act 
of bigamous marriage is the gravamen or the of!ense charged., the conswmnation 
of the second marriage in the State. of Maryland violated the law of' that 

·)State lrilere an honest but erroneous belief, based upon reasonable grounds, 
that the first marriage had been dissolved by divorce is no defense what
soever. Intent not •onstituting an element of the alleged offense and 
the second marriage occurring in the State of Maryland the accused•s 
beliefs concerning the validity ond effect of the decree of •separation 
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from bed and board• are unimportant, even if honestly held, because 
the act constituting the offense was performed in a jurisdiction where 
the minority rule is not recognized and also because, even in jnri's
_dictions recognizing such minority rule, the honest belief· in the 
dissolution of the first marriage by legal divorce must be based upon 
reasonab~grounds in order to constitute a defense to the offense . 
alleged. The evidence fails to show that the accused's professed belief 
that he had a valid divorce from his first wife., assuming its honesty, 
was or possibly could have been based upon reasonable grqunds. He, aC-: 
cording to his own testimony, was originally of the belief that the action 
in Louisiana., _when successf'ul.ly completed, would riot permit him to 
remarry within one year. His attorneys had advised him of several types 
of divorce and he does not testify that they ever advised him that tne 
decree of 15 January 1943 was a judgment of· divorce. The decree itself 
does not purport to be a divorce but merely., as his attorneys advised, 
a final judgment of •separation from bed and board• in an action brought 
by the accused, over his sworn signature, for such purpose only and not 
for a ~vorce. These facts at least would place a reasonable person upon 
inquiry concerning the validity and effect of the decree and, if' ~uch 
inquiry had been even slightly pursued, the accused would have ascer
tained that. it was not a divorce and that he was not allowed to remarry 
upon the strength thereof. · It cannot be said, therefore, that the 
accused's belief that the decree, which he had secured, was a judgment of 
divorce entitling him to remarry at will was based upon reasonable. 
grounds even assuming his honesty therein (CM 11839'7 (1918) and Cl!. 123267 
(1918) Dig. Ops. JAG., 1912-40 ,Sec. 454 (18))~ 

The evidence conclusively-shows a violation of the law of the State 
of Maryland by the performance by the accused of an act in that State 
constituting the crime of bigamy in such jurisdiction. The accused's 
act, therefore, constituted conduct prejudicial to go~d order and ndli
tary discipline and was of a nature to bring discredit upon the military 
service (MCM, 1928, par. 152£., Cl! 138903 (1920) and CM 197574 (1931) 
Dig. Ops. 1912-40, JAG. Sec. 454 (1)). The evidence, consequently, 
shows beyond a reasonable doubt the accused's guilt of the alleged offense 
and amply supports the findings of guilty of the Specification and of 
a violation of Article of War 96. 

?. The accused is about 30 years of age. The Army Register shows 
the service or accused as follows: 

•l lt~ A.U.S. 9 Sept. 40; accepted 11 Oct. 40; 
capt. A.U.S. 10 Oct. 41; accepted l? Oct. 41; 
ma.j. A.U.S. 9 July 42. - Cadet M.A. 2 July 34; 
2 lt. of Cav. 14 June 38; 1 lt. 14 June 41.• 

5 -
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War Department records show that he was promoted to lieutenant colonel 
on 6 March 1943. During his service as·an officer ten efficiency re
ports upon him have been rendered. Three reports, covering a period 
of about one and one-half years, show general ratings of superior; 
four reports, covering a period of about a year, show general ratings 
of excellent; two reports, covering a period of about ten and one-half 
months, show general ratings of very satisfactory; and one report, 
covering a period of about three months, shows a general rating of 
satisfactory. The efficiency reports contain remarks attesting to his 
loyalty, capability, conscientiousness and fine character. He was 

- given disciplinary punishment under Article of War 104 in April 
1941 for striking a fellow officer, and was reprimanded in October 
1942 for 'llllbecoming conduct. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty of the Gharge, as found by the court, and its Specification 
and the sentence, and to warrant confirmation thereof. Dismissal is 
authorized upon conviction of a violation of Article of War 96. 

~ f ~• Judge Advocate 

(On Le~vc) Judge Advocate 

~~~......"""-'~---=--·-----·--~;;;.;:;;.~.;;;::;;;~~~· Judge Advocate 
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War Department, J.A.G.O.. , '5 FEB 
19

.W - To the Secretary of War. 

l. Herevrl.th transmitted for the· action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Lieutenant Colonel John J. Ce.rusone (0-21295), Cavalry, 
Center Vehicle Department. 

:2. I concur in the opinion of the Board of Review that the 
record of trial is legally suf~lcient to support the findings 
and sentence and to warrant conf1nnation thereof'. The reviewing 
authority after approving the record of trial added the follow.i.ng 
statement: -

11The record of trial presents the case of 
an o.fi'i.cer who entered into a second marriage be
lieving in good faith that a prior marriage had 
been dissolved by divorce, "When in fact a decree 
of separation from bed and board had been entered 
in the civil proceedings for divorce_. Accused, 
a graduate of the United States Militiry Academy, 
is an outstanding officer, as disclosed by the 
record of trial, and it is believed his services 
have a high value to the Government. It is re
commended the sentence be commuted to a reduction 
in accused's permanent rank .fifty .files, and the 
forfeiture of $50.00 of pay per month for six 
months." 

I concur in the recommendation of the reviewing authority to the 
extent that I think clemency should be extended to the accused. 
I a.in of the opinion, however, that the prinary purpose of clemency 
in this case should be to afford the accused an opportunity to rectify 
his marital error. Furthermore, I am of the opinion that the imposition 
of a fine and reduction on the permanent promotion list is e.n inappro
priate punishment. I reconmend, therefore, that the.sentence be con
firmed but that the forfeitures be remitted, and that the sentence 

,as thus modified be.suspended during the pleasure of the fresident. 

3. Consideration has been given to the attached letter from 
Honorable Clare Boothe Luce, House of Hepresentatives, Washington, D.c., 

- 7 -
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addressed to The Judge Advocate General under date of JO November 
194.3, Yd th fourteen inclosures. 

\ 

4: Inclosed are a draft of a letter for your Signature, trans
mitting the record to the President for his action, and a fonn of 
Executive action designed to carry ::i.nto effect the foregoine recom-
mendation, should such action meet with approval. · 

leyron, C. Cramer, 
Maj or General, 

The Judge Advoca t"e General. 

4 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft.· of ltr. for 

s~. Sec. of War. 
Incl 3 - Fonn or Executive 

action. 
Incl 4 - Ltr. from Honorable 

Clare Boothe Luce. 

(Sentence confirmed rut forfeitures remitted. Execution suspended. 
G.C.M.O. 97, 10 Mar 1944) 
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UNITED STATES ) ARMY Am roRCES 
) SACRAMENTO AIR SERVICE COMMA.ND 

v. ) 
Trial by G.C.M., convened a.t 

First Lieutenant ANDRE.W J. ~ McClellan Field, California., 
fil,ff.l. (0-559931 ), Air Corps. ) 15, 16, 17, 18 November 1943. 

) Dismissal and total forfeitures. 

OPINION of the BOARD OF REVIEvr 
TAPPY, LYON, HILL and ANDREWS, Judge .Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Acou~ed was tried upon the following Charges and Specifications a t 

CHARGE Ia Violation of the 94th Article of War. 

Specification 1 a In that First Lieutenant Andrew J. Hmel, 
I:Ieadque.rters e.nd Headquarters Squadron, Sacramento Air 
Service Command, then of Detachment Headquarters and 
Headquarters Squadron, SASC, AAF Fresno Basic Training 
Center, Fresno, California, did, at AAF Fresno Basic 
Training Center, Fresno, California, on or about 31 
Au&ust 1943 present for approval and paYlllflnt a claim 
against the United States by presenting to Major Paul H. \ 
rfoods,' F.D., Fins.nee Officer at the AAF Fresno Basic \ 
Training Center, Fresno, California, an officer of the 
United States, duly authorized to approve and pay such 
claim'l, in the amount of $168; for rental allowance from 
1 June 1943 to 31 July 1943, and from 1 August to 24 
August 1943, which claim was false and fraudulent in that 
the said First Lieutenant Andrew J. anal had been assigned 
adequate quarters at his permanent station, McClellan 
Field, California, from 1 June 1943 to 24 August 1943, 
and was th~n known by the said First Lieutenant .Andrew 
J. Hmel to be false and fraudulent. 

Speci fioation 2 a ( Finding of not guilty). 
/ 

Specification 31 '(Finding of not guilty). • 
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$ryP;cification 4a (Finding of not·guilty by direction of the 
. court at the conclusion of the prosecution's evidenoe). 

CHARGE Ila Violation of the 96th Article of War. (Finding of 
not guilty. ) 

Specifications (Finding of not guilty). 

He pleaded not guilty to the Charges and Specifications. He was found 
guilty of Charge I and Specification 1 of Charge I, and not guilty of 
Specifications 2,3, and 4 of Charge I and of the Specification of the 
Charge and of Charge II. No evidence of previous convictions was intro
duced. He was sentenced to be dismissed the service and to forfeit all 
pay and allowances due or to become due. The reviewing authority approved 
the sentence and forward6d the record of trial for action under Article of 
War 48-~ 

3. Sumrri.ary of material and. relevant evidence. 

Accused was charged with presenting for approval and payment & false 
and fraudulent claim ·against the Government when he knew suoh olaim to be 
false. The anount of the claim was for $168, for rental allowances to which 
it is claimed he was not entitled. The facts a.re as follows a 

Accused served as Assistant Acting Adjutant General a.t "Headquarters, 
Sacramento Air Servi'ce Command, IvloClellan Field, California, from approx
imately 10 February 1943, until approximately 23 August 1943 (R.19,33,58, 
76,79). Among his duties as such an officer were those of supervision 
of the l.11. s cella.neous Branch of the Adjutant General's Office (R. 58,81). 
The Orders Unit was a pe.rt of the Hiscellaneous Bra.nob of that office 
(R.81); accused was the assistant to }iajor (then Captain) Robert D. Harris, 
Air Corps, Acting Adjutant General at the field, and was charged with 
supervision of the Orders Unit (R.86) and with the assignment of all 
officers' quarters at the post (R~58,76,91,93). 

, Major Harris testified that prior to the early part of May 1943, a 
single officer was permitted to live off the Post at ~cClellan Field, and 
still draw his quarters allowances. This policy was changed some time in 
1.'.ay and the new policy was reflected in Bulletin No. 30-2, Sacramento Air 
Depot Control.Area Cow.mand, 21 ,May 1943 (R.38,80,91; Pros. Ex. 10). 

Thl,s bulletin announced that the payroonts of quarters allowances to 
officers of the commo.nd without dependents had expired on 30 April. Allow
ances were to be paid to include 31 l!ay 1943, to such officers if they were 
not assigned or occupying Gowrnment quarters a.s of this date and were main
taining and occupying quarters off the post at their own expense. Effective 
1 June 1943, all officers without dependents were to be assi~ed Government 

- 2 -

http:commo.nd


(205) 

quarters, and though they would not be required to occupy such quarters, 
quarters allowances would no~ be paid in oases where officers :maintained 
and occupied quarters off the post.at their own expense (Pros. Ex. 10). 

This bulletin was issued over the signature of Major (then Captain) 
Ha.rris, Actine; Adjutant General of the post, a.nd accused's immediate 
superior. 

Accused was assigned quarters at that station (R.78,90). The assign-
. ment was made, revoked, and relll8.de, in the· following manner. By:pa.ragraph 

10, Special Orders Number 105, dated 21 Ma.y 1943, a previous verbal order 
of the commanding general assigning que.rters to accused, effective 1 May, 
was confirmed and made of record (Pros. Ex. 5; R. 78,90). Then, on 25 
:May 1943, by pa.re.graph 6, Special Orders Number 109, accused's name was 
deleted from the list of names in paragraph 10 of the order previously 
mentioned (Pros. Ex. 6; R. 90). . 

By para.graph 7, Special Orders Nwnber 109, accused's name was added 
to a list of officers in paragraph 7 of Special Orders Number 105, 21 
Ma.y,.1943, to whom bachelor officers' quarters at McClellan Field were 
being assigned effective 1 June, instead of 1 May, as in paragraph 10 
of the same order (Pros. Ex. 4,6; R.90). . 

Major Harris explained that the reason for the revocation and re
assignment was because some of the officers who had lived off post had 
made previous corranitments with respect to such quarters. This extra month 
was given to avoid financial hardship•. Accused was in charge of the orders 
unit of the Adjutant General's office, and revoked his own orders. He later 
told }.·:ajor Harris that he had been 1iving off the post during the month 
of Hay, and was therefore entitled to be· on the list of officers whose 
assignments were effective 1 June 1943 (R.91). 

First Lieutenant John J. Nie:uzy-ski, Air Corps, 495th Air Base Squadron, 
McClellan Field, California, testified that he, was the officer in oha.rge 
of the Officers• Club and mess at McClellan Field, He was responsible 
for and was the custodian of all records kept on the bachelor officers' 
quarters at the field. Testifying from what the records reflected, he 
said that acoused was quartered at the bachelor officers' quarters from 
19 Febr'.le.ry 1943 to 15 July 1943. Witness could not testify of his own 
knowledge that accused actually did occupy the room (R.122,123,124). But 
he did testify that wiless an officer went to the steward's office and 
made an application for a room he was not assigned to one {R.123). 

On 21 August 1943, accused was ordered to temporary duty with Head• 
quarters and Headquarters Squadron, Basio Training Center Number 8, Army 
Air Forces Technical '£raining Command, Fresno, California, on or about· 
23 August 1943. A three-day delay en route was authorized. The transfer 
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was ordered by paragraph 21, Special Orders Number 194, over the signature 
of Captain Harris (R.16,40,51,88J Pros. Exs. 3,7). . 

The record does not show the date of accused's arrival at Fresno, but 
he must have arrived there about 26 or 27 August, after his three days' 

11 1 11delay en route. Proseoution's Exhibit indicates that he left McClellan 
.;?1.eld 24 August and arrived 27 August. Upon arrival, he was assigned as 
assistant to Major Paul M. Kegan, Post Adjutant (Deposition of Major Kegan, 
1). After his arrival, aocused reported to Sergeant William c. Henning, 
Finance Department, who was the enlisted man in charge of the Officers' 
Pay Seotion at Fresno (R.28). · 

Sergeant Henning testified that he informed ~ocused that it was 
neoessary for ea.ch officer to prepare his awn Pay and Allowances Voucher. 
He informed aoouaed that quarters were not furnished at the field, and 
that officers therefore had a portion of their monthly quarters allowanoe 
coming to them (R.28). Witness was presumably referring to that portion 
of August not yet expired. Witness asked accused if he had any quarters 
allowance due him (R.28). 

Accused answered that he did. Witness asked aooused if aooused would 
like to have help in filling out ti1is voucher. Accused. answered, 11No, I 
am. able to do that m;yself". Witness handed accused the· blank vouohers (R.28). 

Shortly tJlereafter, on the same day, accused brought them back, com
pleted and signed (R.28,30,33). Sergeant Hen..ing went over the computa
tions with accused and found the~ to be one cent in error wi"Gh respect to 
the base and longevity pay (R.28,29,31). By reference to a Pay and Allow

,· ance Chal".t they detennined the proper a.mount, and witness, v!ith accused's 
knowledge, erased the iast digits in the necessary places and made correc
tions (R.31). Prosecution's.Exhibit 1 is a photostatic copy of the voucher 
signed and submitted by accused and corrected by witness (R.30). 

By this voucher accused claimed ~182-.22 for base aIXl longevity pay 
from 1 August 1943 to 31 August 1943, and $21.70 subsistence allowance for 
the same period; he claimed rental allowance of ~120 from 1 June 1943 to 
31 July 1943, and separately from this particular itemization, rental 
allowanoe of i52 from 1 August 1943 to 26 August 1943 (Pros. Ex. lOJ R. 
12,13). 

The figure $120 plaoed in Item 7 of the voucher under "Credits II was 
in the voucher at tne time witness went over the figures with accused, and 
witness testified that there was no question in his mind re&arding it 
(R.29). Vouchers are never changed after payment by the post finance 
office, for immediately after payment they are sent t·o the Genere.l Acoount
ing Office. This voucher was paid to accused in the amount of ~375.92, 
which is the amount called for (R.34; Pros. Ex. 1). Witness stated that 
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he partioul8.l'.'ly remembered the oiroumstanoes surrounding the completion. 
presentation and payment or this vouoher because it was the first one 
whioh had been brought to him filled out as to figures. Up to that time 
the orfioe had always ma.de out the vouchers or all'offioers at the field 
(R.34,35). Major Paul H.-Woods. Finance Department, the Post Finance 
Officer at Fresno. testified that when control of the station passed from 
Technical Training Command to the Air Service Command the practice of 
preparing vouchers by the olerks for signature by the offioers ceased 
except for of'fioers assigned to Base Headquarters Squadron and the :Medioa.l 
Department (R.21.,22). Aooused reported as a new offioer at the post, s.nd 
it was the first Pay and Allowance Vouoher on whioh he was ever paid there. 
Aooused did not deliver a transoript of pay aooount nor a pay data oard, 
neither being required. A oheck was issued to aooused on the basis of the 
Pay and Allowance Vouoher, dated 31 August 1943, in the amount of $376.92 
(R.11,12,13,22,~6,271· Pros. Ex. 1). · 

Accused submitted to Sergeant Henning and Major Woods, with the Pay 
and Allows.noes Voucher, a statement of service necessart to support the 
original Pe.y and Allowance Voucher submitted by an officer at a new 
station, and an extraot of paragraph 21 of Speoial Order 194, Headquarters 
Sacramento Air Ser'rloe Command, MoClella.n Fi~ld (R.10.,llJ Pros. Ex. 1). 

N..a.jor Kegan, Post 'Adjutant at Fresno/ whose assistant aooused became 
upon arrival at that station, testified that he signed the oertifioate on 

.. the voucher stating that during the period for which rental allov1e.noe we.a 
cle.im.ed on the vouoher, accused was not assigned adequate quarters at his 
permanent station (Pros. Ex. lJ Deposition of Major Kegan, 1). 

Accused submitted this voucher approximately a week a~er accused got 
to Freano. At the time accused submitted the voucher witness asked him 
whether or not there were quarters for baohelor offioers at 1'.loClellan 
Field or whether aocused lived in town (Deposition. of Major Kegan, 2,3). 

Acoused replied that there were no quarters for single officers at 
MoClellan Field, and that he had lived in the City of Sacramento (Deposi
tion 2). 

' Witness asked aooueed why he had not olaimed rental allowance from 
l Jum 1943 on previous wuohera. Accused replied that he did not need 

· i;ihe money before and therefore had not claimed it, but that he needed the 
money now and wu ola.iming the rental allowance due him whioh he had not 
previously- oolleoted (Deposition 2 ). 

Major Kega.n also testified that aooused presented to him a Certifioate 
ot :Hon-.Aaaignment of Quarters 'While assigned to Y.oClellan. Field, and that 
it.we:. made a part of accused's Pay and Allowance Aooount for the month of 

.'-'. August~· clipped ix> the vouoher., and forwarded (Deposition 2 )'. This oer-
. ti:tioate "IIU ~ot introduo_ed by proseoution in evidenoe. Item 17 of the 
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vouoher, h01Vever, constitutes such a. certifioation and is signed by the 
witness, while a similar· certificate on the reverse aide of the voucher 
is made part thereof by a typewritten insert between Items 14 and 15 on 
the face (Pros. Ex. 1). 

Witness stated that he was familiar with accused's signature, a?ld tha.t 
it was on the voucher at the time the voucher was presented to witness for 
approval (Deposition 3). · 

First Lieutena.nt James H. Hightower, Fina.noe Department, testified 
that he was the .Assistant Finar,.oe Officer at McClellan Field on 21 August 
1943. He further testified that under Axm.y Regulation 35-3420, dated 10 
}.larch 1943, an officer with or without dependents who is stationed a.t a 
permanent station is not entitled to a rental allowance if he is furnished 
quarters at that permanent station, unless a competent superior authority 
declares those quarters inadequate. The commanding officer declared the 
bachelor officers' quarters at McClellan Field adequate as of May 1943,· 
and this order was authenticated by the Adjutant (R.101,103). · 

Accused's temporary duty at Fresno was made a permanent assignment 
by paragraph 8, Special Order Number_ 207, dated 3 September, 1943 (R.38J 
Pros. Ex. 8). This was issued from McClellan Field, which headquarters 
assumed command of Fresno about 1 September 1943 (R.88,92,96). Then, 
by paragraph 5, Special Order Number 220, dated 16 September 1943, he was 
transferred back to.McClellan Field (R.38J Pros. Ex. 9). He took over his 
old duties at McClellan Field upon arrival there -(R.94,95). 

Evidence for accused& 

After being properly informed concerning his rights, aocused ma.de an 
unsworn statement. Concerning the Specification charging him with pre
senting a false claim, he admitted that he did collect rental allowanoes 
for the period of 1 ~ 1943 to 24 August 1943. He further claimed that 
he was rightfully entitled to the money he drewJ that he was mrried 18 
May 1943 a.t Reno, Nevada. that he also had drawn his money for.the month 
of May. and that he kept his marriage secret for purely personal reasons 
(R.150). . 

H~ stated also that the marriage was performed by a. justice of the 
peaceJ that he assumed that all the legal papers in connection with that 
marriage were prepared by the justice o~ the peace and that all laws were 
complied with prior to and ·subsequent to the da.te of this ma.rriage. He 
did not know the Justice personally and could only presume that he was 
fully qualified to perform the marriage (R.155). -

The court thereupon directed the prosecution to have a. search made 
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of the records in Reno, Nevada, concerning accused's statements that he 
was married (R.153). 

Evidence in rebuttal a 

The prosecution thereupon called First Lieutenant Loren A. Furtado, 
Finance Department, in rebuttal. Lieutenant Furtado testified tha.t he 
wa.s attached to the Finance Section, 495th Base Headquarters e.nd Air 
Base Squadron, MoClellan.Field (R.155). Hs testified .further that accused 
did not claim any rental allowance on his vouchers for the months of 
September and Ootober 1943J that on ea.oh voucher, at Item Number. 3, entitled 
1\Dependentaa (3) Lawful wife, 11 the word "none" wu entered (R.156,157J Proa. 
Exa. 16,17). He also testified that though it is customary for a.n officer 
to claim suoh a.llmra.noes tor rental and subsistence eaoh month, he is not 
required to do so and may collect them in subsequent months (R.158) • 

.. 
The prosecution also introduced Stipulations "B" and "c" into the 

record (R.155 ). By Stipulation "B" it we.a agreed between prosecution, 
acoused, and counsel for accused that it present in oourt one Harry 
Dunseath would testify under oath that he was the duly elected,· qualified 
and acting Justice of the Peace in and for the Township of Reno, Washoe 
County, NevadaJ that there are no other justices of the peace for·tha.t 
countyJ that a search of his records for the years 1942 and 1943 fails to 
reveal the performance by him of a marriage ceremony for Andrew J. Hnel J 
tha.t he has no independent recollection of having performed~ ceremony 
for Andrew J. Hmel, that he does not issue licenses- for marri'age and does 
not perform a marriage ceremony unless presented with a license. 

By Stipulation "c", it was agreed between prosecution, accused and 
counsel for accused that if present in court a :r..rr. Taylor would testify 
under oath that he is the duly appointed Chief Deputy Recorder of Washoe 
County, Nevada, and that a.n examination of the records of his offioe 
fails to reveal the issuance or recording of a marriage license for an 
Andrew J. liD.el during the month of May 1943. 

The defense offered no other evidence on this Specification. 

4. Recap!tulating briefly, the facts as found in the record of trial 
are as follows a Aooused was a bachelor lieutenant in the Air Corps, sta
tioned at McClellan Field, California, from 10 February 1943 to 24 August 
1943. He was the Assistant Acting Adjutant General at this post, and as 
such was in charge· of the 1.lis cel~aneous Branch, which in turn comprised 

. the Ordera Unit. He was· also charged with the assignment of Officers 1 

quarters. 

Until early May of 1943 a single officer was pennitted to live off 
the post at McClellan Field, but still draw quarters allowances. A 
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bulletin announcing a change in this policy was published 21 Mly 1943 by 
the Orders Unit of aoouaed's office. Bachelor quarters on the post were 
assigned tx, him and other single officers on that date, effective 1 May· 
1943. Four days later accused revoked this order and included his name 
in a list of officers assigned quarters effective 1 June 1943. Evidence 
is in the record that a speoific assignment of quarters to accused wa.a 
in effect from 19 February 1943 until 15 July 1943, and there is no evi
dence ohowing any revocation of the general assigmnent to him of bachelor 
quarters between 1. June 1943 and 24 August 1943. 

On the latter date accuaed was transferred to Fresno, California, 
for temporary duty. Shortly after his arrival there, he filled out, · 
aigned and presented a Pay and Allowance Voucher for the month of August 
1943. In it he claimed pay and subsistence for the month of August, as 
to both of which there is no controversy. He also claimed $60 per month 
for rental allowanoe for the months of June and July 1943, and $52 for 
the period of 1 August 1943 through.26 August 1943. During all this time 
the assignment of bachelor quarters at McPlelian Field was in effect. 
iihen the certifying officer at Fresno questioned him concerning the avail
ability of quarters at his previous-station, accused replied that there 
were no suoh quarters and that he had lived in Sacramento. 

!Ater accused returned to !lcClellan _Field, and presented Pay and 
Allowance Vouchers there for the months of September and October 1943. 
He did not claim rental allowanoes on those vouchers. In an' W1Bworn 
statement accused claimed that he had been married at Reno, Nevada, on 
18 'May 1~3, before a justice of the peace. He •aid that he kept hia 
marriage secret for personal reasons.. A search of the records in Reno 
discloses that no marriage license was issued to accused in the month of 
Mly and the only justice of the peace for the county testified by depoai
tion that he did not perform any ceremony for accused. 

5. The record shows accused tQ have been guilty of making and pre
se~ting this false claim. beyond any reasonable doubt, His duties at 
McClellan Field were such that he must have known of all the orders and 
bulletins concerning the assignment of quarters to bachelor officers, for 
he was in charge of the unit in his office which published those orders. 
There is in the record uncontradicted evidence that accused was assigned 
specific quarters at McClellan Field from 19 February 1943 to 15 July 
1943, and similar evidence of a general assignment to him and other 
bachelor officers of quarters·which was still in effect at the time of 
his transfer to Fresno. There is evidence that these quarters were 
adequate. 

There is also evidence that when~asked at tres;o,where he presented 
this claim, he told an unqualified falsehood about the availability or 
quarters at McClellan and also about ass'ignment of such quarters to him. 

- 8 -

• 

http:through.26


(211) 

His claim in his unsworn statement that he wa.s married is obviously a. 
despairing effort to escape the consequences of his act by exempting 
hinself from the application of the rule on bachelor offioers and the 
assignment to him of quarters. 'Ihe court's finding of guflty shows clearly 
that the court did not believe this part of his'statement. In view of the 
evidence that accused made no claim for quarters allowance on the only 
two vouchers he filed subsequent to the one 1·or which he was tried, and 
the fact tha.t no actual evidence of his marriage was produced, the court 
was fully warranted.in rejectin~ accused's claim. 

The evidence clearly shows that accused filed a claim which he knew 
to be false, or which any t1ru1 in the exercise of reasonable care must have 
known to be of a fictitious and dishonest character (MCM i928, par. 1508., 
150bJ CM 241206, HussellJ Winthrop, Military law and Precedents, 2nd F.d.7, 
rev7,p. 701). 

6. There is a variance in the Specification upon which aooused was 
found guilty, in that he is charged with presenting a false and fraudulent 
claim in the e.mount of il68, when the proof shows his claim actually to 
have been presented and paid in the amount of $172. If this error favored 
anyone, it favored accused. The dates and circumstances were proved with 
sufficient clari"bJ to apprise aocused and his counsel of the charge against 
him and there was no prejudice or material error. 

7. War Department records show that accused is 25-7/12 years of age. 
Re graduated from Gallitzin, Pennsylvania, High School, in 1936; enlisted 
in the United States Army on 5 August 1937 in the Air Corps and served. 
after reenlisting immediately upon the expiration of that enlistment. 
until 14 !Jay 1942. His highest rank was technical sergeant. He was dis
char6od to accept appointment as a ~-arrant officer, junior grade. on 15 
May 1942, serving in this grade until 23 June 1942, upon which date he 
grnduated from the Officer Candidate Sohool, ~ Air Forces Technical 
Trainint; Cornmand, Fiami Beach, Florida. He served as a seoond lieutenant 
until 14 JU!le 1943 when he was promoted· to first lieutenant. Upon the 
expiration of his first enlistment he was discharged with character, ex
cellent. In recommending accused's appointment as a warrant officer, 
junior gre.de, lv:S.jor Ellis A. Man.ship, Air Corps, his commanding officer, 
stated·th~t accused was of excellent character and superior ability, and 
in recomnending accused for promotion from second to first lieut;onant, 
Brigadier General Edwin s. Perrin, his coroma..~ding officer, stated that he 
had discharged his duties. in a superior manner. 

8. The court was legally constituted and had jurisdiction of the 
person und the offense. ·No errors injuriously affecting the substantial 
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rights of aocused were committed during the trial. In the opinion of 
the Board of :Review the record of trial is legally sufficient to support 
the.findings of guilty and the sentence and to warrant confirmation 
thereof. Dismissal is authorized under Article of Har 94. 

Judge Advocate. 

___(__On__Le_av_e.......,______.• Judge Advocate. 
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lat Ind. 

War Department, J.A.G.o., 17 JAN 1344 - To the Secretary of War. 

1. I:Ier.ewith tra.nsmitted for the action of the President e.re the 
record ot trial and the opinion or the Board of Review in the case of 
Firat Ueutenant An.drew J. Iinel. (0-559931 ), Air Corps., ' 

2. I ooncur in the opinion of- the Board of Review that the record 
of tri'f.l. is legally sufficient to support the finding3 aild the sentence 
a.nd to warrant oon.firmation thereof. I reoonunend that the sentenoe be 
confirmed and carried into executio~. 

3. Inclosed are a draft of a letter for your signature trans
mitting the record to the President for- his action and a form of Exe
outive action designed to carry into effect the recommendation herein~ 
above made, should such action meet with approva.l. 

~on c. Cr~r, 
Major General, 

3 Inols. The Judge .Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dra~ of ltr. 
for sig. Seo. of War. 

Incl.3-Form·of Ex:. aotion. 

(Sentence confirmed. G.C.M.O. 104, 10 liar 1944) 
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··. ~ DBPARTM&NT (21S) 
Arm:rService Forces 

;tn the Office ot The Judge Advocate General 
wa.shington, n.c. 

SPJGQ 
CM 245568 · SJ _DEC 1943 

UNITED STATES )
) . 

86TH IlJli'ANTRY DIVISION 
/ 

v. ) 
) 

Trial by G.C.M., convened 
at Camp Howze,· Texas, · 12 

Private KENNETH J • .C:W1CY . ) · November 1943. To be shot 
(.3.3410~), Company F, 
Infantry. 

343rd ) 
)· 

· to .death with musketry. 

.- - -· -·- - - - - - - ... - - - -
OPINION of the BOARD OF REVThi'f 

· ROUNDS, HEPBURN and FREDERICK, Judge Advocates. 

~---------------
1: The record of trial in the case of tl'::e s0ldi_er named above has 

been examined by the Board of Review and the Board submits this, its 
opinion, to: The .Judge Advocate General. 

2. Accused was tried upon the following Charges and Spec.ifi
- cations a 

·· ·· CHlRGE I: Violation o.f 'lihe 58th Article of war. 

Specification l: In that Private Kenneth J. Clancy, Company "F", 
.343rd Infantry, then Private,.attached Company "F", 343rd 
Infantry, did at camp Howze, Texas, on or about September 15, 
1943, desert the service- of the United States and did re
main absent in desertion until he was apprehended at Ardmore, 
Oklahoma, on or about September 20, 1943. 

Specification.2: In that Private Kenneth J. Clancy,Company "F".1 
· 343rd Infantry, then Private, attached Com:,,any 11F0 , 343rd · 

Infantry, did at camp Howze, Texas, on or about September 20 1 
194.'.3, ·desert the service o.f the United States and ·did_ remain 
a.bsQnt in desertion until he surrendered himseU. at Camp 
Howze, Texas, on or about October ~, 1943. 

CHA.RGE II: Violation o.f the 65th Article, of Tiar. 
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Specification: In that Private Kenneth J. Clancy., Company "F", 

. . 343rd Infantry, then Priva·ce., attached Company 111"", ~43rd 
Infantry, having receive~ a lawful order i'rom Staff seri;ean~ 
William A. Krum, 1070th Guard Squadron, Headquarters-Army Air 
Base) Ardmore, .Oklahoma., a non connnissioned officer lrllo was 
then ·in the execution of his office, to report to the Com
manding Officer of Company 11 F11 ., 343rd Infantry, CIJ,.IIlp Howze, 
Texas, did·at .Lrdmore, O~oma, on or about September 20, 
1943,. willfully disobey the same. · 

CHARGE III: Violati~ of the 96th Article .of War. 

Specification: In that Private Kenneth J. Clancy, Company "Fff, 
343rd Infantry, then Private, attached Company "F~, 343rd 
Infantry, did, on or about September 20, 1943, at Ardmore, 
Oklahoma, wrongtul.JJr and against the good conduct of 
military discipline knowingly have in his possession a 
forged pass. · ' 

.. He pleaded not guilty to and was found guilty of all Charges and Speci
fications. Evidence of one prior conviction for absenca_without leave 
from 19 March 1943 to 29 ~arch 1943 (violation of Article of war 61) 
and for willfully losing clothing and equipnent valued at $32.76 
{violation of Article of 1fc:!.r 84) -was introduced at the trial. He was 
sentenced to be shot to death with musketry. The reviewing authority 
approved the sentence &nQ_forwa.rded the record of trial for action·under 
Article of War 48. 

3. The evidence for the. pros_ecution may be summarized as follows z 

' -
. . · Accused was a mem},u:!r of Canpany F, 343rd Infantry, since soma 

time in February, 1943 (R. 1i). 
,, .• 

'· 
· On 28 August 1943 a m-itten directive (Ex. 4) was issued, by 

·Headquarters, 86th Infantry Division., to the commanding officers of the 
three infantry regiments of the division concerning the transfer of 
500 enlisted men, from said regiment,·to shipnent. No. -R.M.-911-A. 
This directive stated that the men so transferred would be available 
"10 September 1943 on call of Port Camnander for tre.nsfer to a tropical 
climate" (R. 22, 2J). 

, 

Accused was ple.ced on the list of men tr~nsferred to this ship
ment under date of 9 September·l943 on the com~,y morning report of 10 
September 1943 (R. 8; Ex. 1). Movement orders were issued on 10 September 
1943 by Headquarters, 86th Infantry Division, directing that the men· com-
prising the shipnent proceed on or about 22 Septe1uber 1943 fran Camp · 

· Hone, Texas to camp Stoneman, Pittsburgh, California, so as to arrive 
there not later than 25 September 1943 for trans-shipnent to tropical 
service (R. 23; Ex. 5). A transfer list showing accused transferred to 
shipnent, No. R.M.-911-A, was issued under date of 9 September 1943 by 
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Headquarters, ' 86th Infantry Division (R. 24; Ex. 6). Upon learning 
of the pending shipnent of transferred men First Lieutenant Henry :t. 
Bernard, Jr., commanding officer of Company F, 343rd Infantry, read 
the order regarding. overseas shipnent, at a non-commissioned officers, 

.meeting and later read it to the canpa.ey. -Some time subsequent thereto 
and prior to 10 September 1943 he called together the men affected by 
the transfer order to inform them of their· status., to give them words of 
advice and express his farewell (R. 25, ~~). Accused was present in this 
group at the time (R. 29, JO). Lieutenant Bernard stated., without · 
specifying when., that he personally informed accused that he was going 
overseas (R. 10., 11). ' 

At the conclusion of the_ Company Canmander•s talk the first 
sergeant reported all present and then marched the group to the Regi
mental Recreational Hall, about l/5 of a mile away, for in:-;;tructions fran 
First Lieutenant Earl J>almer, the regimental personnel officer. Accused 
was present with this group when they left the company area (R. 26, 27). 
Lieutenant Palmer testified that., upon asseabling in the Regimental 
Recreational Hall, he read "Article of War 2Sn, .and "Section VIII, A.R. 
38-Q-5!',explained to them that they were alerted for overseas shipnent and 
stated "that any man going AWOL after he had been alerted for overseas ' 
movement although it was only for an hour would be tried for desertionn. 
(H. 12, 13). Lieutenant Palmer fixed- the date of this occasion as 
7 September 1943. He assumed that all men on the ...:tram"er list were 
present because the non ·cormniasioned officer in charge of them reported 
all present (R. 12, 14). On 15 September 1943 accused was absent with
out leave from his oreanization (R. 7-9; Ex;. l) and remained in this 
status until he was apprehended by the police of Ardmore, Oklahoma., about 
40 miles from Camp Howze., Texas·on Sunday night, 19-20 September 1943 
at 0130. He was turned over to corporal Fred Faraone., 1070th Guard 
Squadron who w.:o.s then in charge of the military police headquarters 
in Ardmore. · On demand accused produced a pass~ . purportedly signed by 
Lieutenant Barnard, his compariy command,r, wnich, on its face., authorized 
him to be absent from 1200,_ 18 September 1g43 to -2300 19 September 1943 
(R. 15~17;_21) •. Lieutenant Bernard testified tha~ accused had no pass 
nor permission from him to be absent from his organization at the time 
indicated on the purported pass; that the signature thereon was mis-

spelled., was not his signature and that he was the only person authorized 
to issue passes since sometime in the month ~f August 1943 (R. 9-ll). 

On the morning 01' 20 September 1943 Sta.ft Sergeant William A. 
~Krum, of the 1070th Guard Squadron, at 0915., told accused that he was 
"being released" and gave him a direct order to return to his commanding 
officer immediately., warning him of the seriousness of his offense 
should he fail to obey. At the time Sergeant ·:Krum· was Desk Sergeant 

-at military police headquarters and authorized to sign the.name of 
the Provost Marshal upon written orders directing enlisted men to re
tUim to their organizations. Such an order was given by him to accused 
at the time the verbal order was given (R. lS-20; Ex. J). 

About 15 minutes after accused h?,d left military police head
quarters under this order, Sergeant .llimt ~aw him in a restaurant in 
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· Ardmorej 'in the vicinity of the bus station. According to the bus 
, schedule accused, in compliance with the order given to him, could 
have ret~ed .to camp Howze within six hours a.fter. receiving it. The . 

·. sergeant again explained the seriousness of the situation to aecused -
· whereupon a~cused lef't the restaurant immediately (R. 20, 21). Ac-

' Cused did not return'to camp Howze, Texas until 5 October 1943 - 15 
days l&tef(Ex• 1). -It was not shown in what manner the absence was 
terminatad.· : . . . . . 

4. · The rights of accused were explained to h:im and he elected 
to remain silent'. 

5. It is.apparent upon.reaqing the record that; in proving the 
desertions alleged, the prosecution proceeded upon the theory that ac-,
. cused absented himself from his organizp.tion, without leave, with in
tent to avoid hazardous duty, or to shirk important service. Since 
the Specifications elf Charge I make no allegation of any intent the 
real legal issue in this case is whether the- findings of guilty upon 
Charge .I and _its Specifications can be sustained. 

The S~cifications charge that accused, on two different oc-· 
casions, •did*** desert the service**·* and did remain absent in 

·desertion***• until he 11-ftas apprehended" (Specification l) and until 
. •he surrendered• (Specification 2). . . · • ··. .. }.. 

·. ' ... 
Both Specifications follow,· with exactness,- the mod9l specilieation 

.found on page 238 in the' Manual .for Courts-Martial, 1928, which is the. 
tonn ~ustomaril.y used to allege a desertion. · 

. An inspection of' said model specification shows that it is recom-
mended for use in charging a violation o.f ArtJ.cle or war 58. This is also 
true of model specification number 13 appearing on page 240 or the same 
manual. Article 0£ war 58 provides: "Any person subject to military 
law who deserts or attempts to ~esert tJ:ie service of the United States 
shall, if the offense be committed in time of war, suf.fer death or such 
other punishment as a court-martial may direct***• (underscoring 
supplied). . • · . . , . 

/, Article of war 58, which is punitive in its nature, affords no 
specific definition of the offense of desertion•. Article of war·28, hO"IP
ever,_ in- defining certain acts which shall constitute deser~ion, prov:(.desa 

"Any.officer who, having tendered his resignation and prior 
to du_e notice of the acceptance of the same,; quJ_ts his post or proper 
duties without leave and with intent to .absent himself permanently 
therefrom shall be deemed a deserter. 

"Any soldier who, without having first re.ceived a regular dis
charge, again enlists in the Army or in the militia when· in the· 
service of the United States., or in the Navy or Harine corps of . 
the United States, or in any foreign army., shall be deemed to haV8' 
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d~;;rted the service of the United States; and where the en-' ( 2l 9) 
listment is._in one of the forces of the.United States Jllent1oned. 
above, to · have fraudulently enlisted .therein. . . • 

IIAny person Subject to military law who quits his O~ganizati.011 
or place· of duty with the intent to.avoid hazardous dwty or to. 
shirk .:important service shall be deemed a deserter.• , · · · 

In paragraph 1.30, Manual !or CourU,.:.Martial, 1928, deset"tion is · 
defined as •absence without leave.accompanied by;the .intent not to return, 
or to _avoid hazardous duty or to shirk :important· service."·: 

• ,. < ' 

' .
Thus, it will be obsened that the .Article.of war. arid-the pro-

vision· of the Manual define five types of desertion, and 1n each case:r 
except that of a soldier again enlisting before <;ischarge; a specific·· 
intent is an essential element of the offense as defined. · · 

· Although the,)(anual provides that •any intent expressly made 
an essential element of the offense by the Articles of war should be 
alleged• (par. 29, MCM, 1928), this is directive only and not mandatory. 
A charge of desertion based solely upon an absence without leave with
intent not _to return, requires no express allegation or.the intent, 
because this type of the· offense is nowhere specifically defined ::i.n · 
any Article of war. With ~espect to the_ four other types of dssertion, _ 
the intent, when an essential element of the offense, may be alleged, 
and, as a matter of preo;l.se pleading should be set·.torth in the speoifi- _ 
cation, but if not, the ~ission is not a fa~l error. 

In neither of.the recommended specifications·above mentioned 
is there any allegation of a specific intent and consequently there is no 
way in lilhich a person so accused could detennine, from an'examination of 
the phraseology of the specification alone, which type of desertion is 
charged against him; nor can the specification be aided by the concluding 
portion ·"and did remain- absent in desertion until he was apprehended 
(or rsurrendered•}• at the time designated; for, as was said in CM 224?65, 
Butler this matter "is merely evidentiary in nature and descriptive of 
the period of t:ime in which the accused remained absent * * * • This 
latter clause might also be considered as surplusage except for-the 
cautious and desirable practice of always alleging in·every desertion .. 
specification :t;.he dates between which an accused is charged with being absent in 
desertion•. Thus,·if the prosecution fails to establish the specific intent 
of desertion··* * * the basis for a finding of the lesser included offense 
of absence without leave has qeen alleged.• 

In model specification No. 14, suggested as appropriate for 
charging "desertion in execution of a conspiracyt' 1 the allegation of 

·specific intent nto avoid hazardous dutytt or "to shirk important service", 
is.,parenthetically indfoa.ted. The same is true as to model specification 
No. 151 recommended for use in charging an "attempt to desert", wherein 
the allegation of a specific intent to ~permanently absent himself with
out proper leave from his post and proper duties" or "to (quit) (absent 

...; 5 ... 

http:preo;l.se


(220) 

himself' without proper leave from) his (organization) (place of'duty) 
to (avoid hazardous duty***) (shirk important service***)" is 
indi-ca ted,! 

Accordingly, if deemed desirable, or necessary., a specific in
tent may be and often is alleged. But., as was also stated in Cl1 224765 
Butler, supra, "it is accord:L~gly clear that the word •desert• is a broad, 
inclusive tenn·and when used in a specification is susceptible of atr-

.tr1but1ng to the accused any one of the three intents of mlnd described 
above. When, therefore the word •desert• in a specification is modified -*** Tny the phrase '* *. i:· :1n order to avoid hazardous duty, a.ts meaning 
j.s narrowed and the justiceable issues of the specification are accordinglf 
'restricted. Furthermore., 'When a specification alleges desertion with an . 
intent to avoid ha:?iardous duty, the proof must show such an intent. If the 
proof' shows no such intent, but rather an intent not to return to the service, 
there is a fatal variance between the 9llegata. and the probata and a finding 
of guilty of desertion based on such proof cannot be approved." (underscoring 
supplied) (See also CM 2Jll63, Sinclair.) 

The situ.ation presented by the instant case is the converse of 
that presented in the.Butler case. Desertion may properly-be charged 
without an allegation of a specific intent; but When alleged., the specific 
intent must be proved. If the accused., who ordinarily will have been 
present., with his counsel, during the investigation of the charge against 
him, and should thez:efore be fully-aware of the nature of the offense with 
l'ihieh he is charged, finds any cause to complain because of the vagueness 
or insufficiency of the specification, he is afforded a legal remedy by 
his right to plead in abatement in which case., if the. court· sustaip.s his 
plea., it may pe:nnit the specification to be amended so as to obviate the 
_objection.· Under the circumstances., an application of the defense for a 
reasonable continuance would be granted unless 'it is obvious that a denial 
of the application will,not affect the substantial rights of the accused 
(par. 66, MCM, 1928). 

There vras no such plea tendered in this case, nor arry other 
objection made to vagueness, indefiniteness or insufficiency of the speci
.fications. It is to be presumed that accused and his counsel rrere fully 
aware of the. nature of the offenses with which accused stood charged. rt 
cannot ·now be said that any substantial ri:,:ht of accused has been violated by 
failure to infonn him. Ydth more particularity of the facts and circur.is tances 
surrounding the desertions alleged. 

The record discloses that in the first instance accused did 
absent himself' with9ut leave from his organization at Camp Howze.,· Texas., 
and remained so absent until he was apprehended five days later at 
Ardmore., Oklahoma., by civil authorities who surrendered him to military
control at that time. · ' 

• 

Thereupon, the s'ergeant in. charge of Military Police Head
quarters in Ardmore cave accused direct orders, both written and verbal, 
to return immediately to his organization. Accused disobeyed the orders 
and the cornp'2'tent entries on the morning report of hj_s organization at · 
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Camp Hovrae, Texas, show that he was absent without leave from 16 Septemberto, Oc~J:)er 194.3, on which latter date he was confined in.the.regimental 
guardhouse. The~e-is no evidence of how the absence alleged in Specifi
cation 2 was terminated. 

In this case accused•s absence in the' first unauthorized leave 
was but five days and at the time of his apprehension, accused was~ 
40 miles from his home station. He was apprehended not !or being absent 

· without leave, but for the minor infraction of violating the curfew 
restrictions. There is no evidence of his having worn civilian clothes 
during the period or that he did or said anything to indicate an intention 
not to·return to the service. However, after being apprehende~he was 
ordered to return immediately to hls home station. This orde1- he· failed 
to obey and thereafter again went absent without leave for 15 additional 
days; The record is silent as to where he was or what he said or did 
during the interim. 

He was, in fact, present at camp ,Howze, Texas, on 5 October 
194.3 though in the guardhouse and since it is not shown by the record how 
his absence without leave on this occasion was. terminated, it is to be pre
~umed that he surrendered (Dig. Op. JAG, 1912-40, sec; 416 {?J). · Such 
facts negative the intent not to return and strengthen the inference ~ot 
only that he intended to, but did, return and voluntarily surrendered him
self to military control. The record of trial is therefore legally'. insuf
ficient to support the findings as to the Specifications o:t Charge I on 
the theory of absence without leave with intent not to retu,rn. 

But, the evidence of record establishes that. on 9 s,ptember 194.3' 
. following receipt of a memorandum of Headquarters, 86th Infantry· Division 
making a call for 500 enlisted men for shipnent to a •tropical climate", 
accused's name appeared UpOh antransfer listM published by the S8.lll8 head
quarters and by virtue. 9f which the enlisted men so nam~d were transferred 
from their respective organizations to a Shipnent Number "pending receipt 
of movement orders". On 20 September 1943 a movement order was issued by 
the division headq,;.arters direct:ing the men thus. transferred ·to proceed 
on or about 22 September 194.3 from camp Howze·., Texas to ca.mp Stoneman, 
California and an A.P.O. n~ber was designated for the unit. 

It is apparent £ran these significant proceedings that the men 
sod esignated were destined for foreign service and that this fact was so 
understood by the officers responsible for the movements of .the men. · 
The movement· order was read in non commissionea officers meeting and then 
to th~ entire company of which accused was a member. In addition.thereto, 
the commanding officer of accused's company assembled the men who con;_ 
stituted the shipnent and told them they were, in all probabil::t._.ty, going 
overseas and bade them fare~.rell. Thereafter, the personnel officer of the· 
343rd Infantry, personally advised the group that they were alerted for 
overseas shipnent and read to them Article of war 28 and section VIII, -
A.R• .38-5, explaining, to them the seriousness of absence without leave w1111e· 
·they ware in this status. 
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. 'lh1le there is no direct evidence that accused was actually 
present when the camnanding officer read the. movement order to th_e company· 
or 1fheri the personnel officer instructed the group comprising the ship- · 
me:o.t order., he was present when Lieutenant Bernard assembled the men., 

. told them of the probability of their going· overseas and bade them fare
well. - He -.s also pres!Jlt when the group thereupon marched off t? the 
Recreational Hall a short distance away for instructions fran Lieutenant 
P&J.mer. J)l the absence of some credible expl.anation of his failure to be 
present at the· instructional. period which followed and in which it was · 
accused's duty to participate, accused cannot complain of the pre-
sunption of fact that he was .present•. Consequently,' in the light of all 
the evidence, the conclusion is inescapable that a~_used was fully aware of 
his status, knew the risks of the :important service upon 'Which he was _about 
to embark and of the potential danger of trial for desertion if he absented 
himself pending his known departure for foreign duty. 

Under these circumstances, when accused left his duty station 
anci remained away without leave, it may properly be inferred., in the 
absence of a plausible explanation, that he did so with the intent to shirk 
:important service. Had accused promptly returned to his organization at 
camp Howze, Texas when .he was apprehended in Ardmore, Oklahoma for a· -
violation of cur,i'ew regulations., the finding.of guilty as to Specification 1 
of Charge I c_ould hard.J.y be sustained,· for, Ardmore is only 40 miles from 

_ Camp Howz_e6 and the movement order did not require the men to leaie for . 
camp -Stoneman, california., until on or about 22 September 1943. But when, 
a£ter being ordered·to return to his station a.(_ter being returned· to , 
military control by his arrest, he deliberatelyclisappeared for a further 
15 ~ period of unauthorized absence, the inference of his intent to 

· avoid foreign service during both periods of his unauthorized absence is 
ju.stified. · Inasmuch as the record does not show the manner of his return 
to military" control, accused is favored with the presumption that he sur
rendered when he next appeared at camp Howze, two weeks after his comrades 
had left for the staging area.; but whether he was apprehended or sur
rendered would not affect his guilt.under the Specification and the proof. 
The record.is legally sufficient to support the findings as to Charge I 
and its Specifications•. 

· Little need be said about the remaining .Charges and their 
Specifications. In the Specification of Charge II it is alleged that 
accused willfully disobeyed an order of a non commissioned officer. 
There is no doubt that a direct order was given to accused by a non 
commissioned officer in the perfonnance of his duty and that accused dis-

. obeyed. - That such disobedience was willful under the circumstances is 
, equally clear. It has been held by lbe Judge Advocate General that 
where a superior officer issued a fonnal -written order to another officer 
to return "immediately" to_ his proper station and duty, 'Which order was 
ignored., the officer failing to report to his station until seven days 
later, such conduct, wholly unexplained., showed an intentional and 
deliberate defiance of authority and sustained a finding of guilty of 

.a violation of Article of War 64 (CM 218579., Lowrance). 
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Article of 1'illr 65 has the same general objects with respect . 

to non commissioned officers as Article of war 64 has 1dth respect to 
commissioned officers, namely, oJ11ong other things, to insure obedience 
to their lawful orders. The tems Nwillfully disobeys", •lawful•, ano. 

'!.11 the executioµ Of his office" are used in the swne sense as in Article 
of war,641 and the term •order• is used in the ·same sense as "command• 
in .Article of war 64 (par. 135!, :t.!CM, 1928). · The anology is canplete 
and applying the reasoning in the Lowrance ca~e to the inetant case, it 
is eoncluded that the order to return at once to his organization was· 
willfully disobeyed by-accused•. 

The evidence clearly shows that accused knowingly had a 
forged pass in his possession at the time and place alleged.in the 
SpecificaM,on of Charge Ill. · 

6. Major General Harris 11. Malasky, Commanding th• 86th Infantry 
Division, the reviewing authority., stated in his action: "If I had the 
legal power to commute the sentence I would do so because I do not believe, 
the facts of the case warrant imposition of the death penalty. I recom
mend, accordingly., that the sentence be ccmmuted to dishonorable discharge, 
total forfeitur:es and confinement at hard labor for ten (?:..°-) years.• 

7. Accused was 19 years and 11 months of age at the -time of the, 
commission of the offenses charged.· He was inducted at Erie, Pennsylvania 
on l_February 1943, and has had no prior service. 

-~ . 
8. 'l'he court was legally constituted and had jurisdiction of the 

accused and the offenses charged. No erro~s injuriously aff~cting the 
• 1:iuostantial rights of the accused were committed during the tri{il. In 

the opinion of the Board of Review the record of triai is legally suf
·ficient-to support the findings and the sentence and to warrant con
firmation of the sentence. A sentence of death is authorized, in time 
of war, for a violation of Article of war 58. 

Judge Advocate. 

, Judge Advocate. 
. . 
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1st Ind. 

:var Depa.rt men t, J .A.G. C. , l{ JAW 1944 - To the Se:cretary of 1T:-i:,:-. 

1. H9rewith tr~ns~itted for the action of the President are 
the record of trial and the ouinion of the Boo.rd of ?.ev:.ei;-; in t..~e 
case of I'rivate· Kenneth J. GJ.,;_ncy (334108L/+), CoY!l.pa.ny F, 343rd 
Infantry; 

2. I concur in the op.:in i.an of the Boo.rd of P.evie-,Y that the 
record of trial is lerally sufficient to support the f:lndings and 
the sentence and to wa·rrant ccnfirin'ltion thereof. I also concur 
in the recommendation of the reviewing ::mthority that the sentence 
ba commuted to dishonorable· discharge,· total forfeitures and con
fine:::ient at hJ.rd 1:lbor for ten ye:irs, and recor.!l'lend th3.t the sentence 
as thus r.i.odif'ied be carried into exe-cution. I reco,ni11end that the 
United Stites Disciplinary Barracks, Fort _Leavenworth, Kansas,be 
desigra.tecl 3.S the place ,of confinement. 

3. foclosed arc a draft of a letter for yo'l.r si;:;nature, trans
mitt5..nz the record to the President for 1'.is action, and a form of 
Bxecutive action designed to carry into effect the reco::-c1cmdation 
here:i.na.b,ovo :;nade, should s'..lch action meet wi.th •c.:pproval. 

~--: ~ .'~_....,.__._ -
}zyron C. Cramer, 

3 L-icls. ~~0 
· 

Ju
.i'ifajor General, 
dce Advocate General. 

1 - Record of trial 
2 .... Dft. lt.r. for sig. s/:r 
3 - Form of action. 

(Sentence confirmed but commuted to dishonorable discharge, total 
forfeitures, and confinement for ten years. G.C.M.O. 92, J Mar 1944) 
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. W.AK~TI,1.ENT 
Arrey Service Forces · 

In the Office of The Judge Advocate General 
(225)Washington, n. c. 

SPJGN 
CM 245664 -

6 JAW 1944 
UNITED STATES ) SECOND AIR FORCE 

) 
v. ) Trial by o.c.M., convened at 

) Arm:r· Air Base, Kearney,
Second Lieutenant DAVID ) Nebraska, 25 October 1943. 
SCHUMAN {0-1846526), ) 
Air Corps. ) 

•
OPlNION of the BOARD OF REVIEW 

LIPSCOMB, SLEEPER and GOLDEN, Judge Advocates 

l. The record of trial in the case of the officer named above 
has been examined by the Board of· Review and the Board submits this, 
its opinion, to The Judge Advocate General. · 

2. The accused was tried upon the following Charges and Speci-
fications a · 

CHARGE I: Violation of the 95th Article of war. 

Specification la In that David Schuman, 2nd Lt., Air Corps, 
520th Base Headquarte;s and Air Base Squadron, Army 
Air Base, McCook., Nebraska., did, at~ Air Base., 
McCook, Nebraska, on or about 10 September 1943, with 
intent to deceive Pfc. James P. McGrath, officially 
state to the said Pfc. McGrath that his office handled 
Certificates of Disability for Discharge, knowing 
the same to be untrue, and that he, as Courts and 
Boards Officer, would use the said office to assist 
him in obtaining the said Certii'icates of Disability 
for Discharge and by means of the aforesaid artifice 
did induce the said Pfc. McGrath to paint his person
al automobile, thereby wrongfully obtaining the labor· 
of said enlisted man of a value of approximately 
Forty Dollars ($40.00) to the prejudice of good mili
tary order and discipline • 

. 
Specii'ication 2: In that David Schuman, 2nd Lt• ., Air Corps, 

520th Base Headquarters and Air Base Squadron, ~ 
Air Base., McCook, Nebraska., did, at A:rrrry Air Base, · 
McCook, Nebraska., on or about 10 September 1943 with 
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intent to deceive Pfc. Joseph D; Christina, offi
cially state to the said P!c. Christina his office, 
hand.led Certificates of Disability for Discharge, 
knowing the same to be untrue, and that he., as Courts 
and Boards Officer., would use his said office to 
assist nim. in obtaining the said Certificate of · 
Disability for Discharge and by means of said arti-
fice did induce the said Pfc. Christina to perform labors 
on his personal automobile., thereby wrongfully obtain
ing the labor of said enlisted man of a value of approxi
mately Seventy-five Dollars ($75.00) to the prejudice 
of good military order and discipline. 

CHARGE II: ( Finding of not guilty) . 

Specifications (Finding ot not guilty). 

He pleaded not guilty to all Charges and Specifications. He was :f'ound 
not guilty of Charge II and its Specification, guilty of Charge I and 
its Specifications., and sentenced to be dismissed the service. The re
viewing authority approved the sentence and forwarded the record ot 
trial for action under Article of war 48. 

J. The record shows that the court convened for the purpose of 
trying the accu:.ed ~t 1:30 p.m., on Monday, 25 October 1943. At the 
outset of the trial, the defense counsel made the following motions 

•At this time I would .J.ike to present to the Court a 
motion in request of a postponement, a matter of.hours, 
a request for a two hour postpone.'118nt. · This, it is 
realized is somewhat unfair t~ the members of the Court 
but we repeatedly tried to avoid it and to this end asked 
for postponement by repeated request. The Defense did 
not get 81;.J.y of the evidence as a result of the investi
gation until noon yesterday. The formal investigation was 
not carried out until Saturday night and we· could not get 
a copy of any or the evidence from the Investigating Offi
cer until yesterday. Previous to that I asked the Trial 
Judge Advocate•s consent and the Trial Judge Advocate said 
that it was not in his power to grant that. I presented 
the· question to :Major Sargent by telephone. The contacted 
the Second Air Force and called me back and said that he 
could not grant this postponement but recommended that I 
present this matter to you and.that was the only recourse 
left to us. While we would like more time, since we are 
down here with all the witnesses we feel that two hours wil1 
be a minimum~ we, therefore, make such request or the 
President of the court• (R. J - A-1). 
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Upon the trial judge advocate•s connnent that the foregoing state
ment presented no legal grounds for a continuance, defense counsel 
replied: 

· • It seems valid grounds when a man is being tried under 
the 95th Article of War a request for postponement is adequate 
and legal grounds in order to prepare a defense coupled with 
the facts that we did not get the official. evidence eminating 
from the officer investigating until on or about noon yester
day. In a·case this serious and :involving such serious 
charges two hours is not in excess. - I also want to point out that 
yesterday was Sunday and some of the officers were not present 
or available to us. Some were a;r(ay and some were out hunting• 
(R. 3-A-l). 

The following colloquy ensued: 

•PRF.S: What do you expect to gain by two hours ti.me, 
Captain? 
Sir, nothing more in the gleaning of new evidence; 
really a more careful ouUining of our case. 

PRES: A .full investigation was made of the case ~d I 
believe it is consistent with other investigation 
cases and that the evidence was presented in the 
presence of the accused. 

DC: That is true, the Defendent was present. .( 
/ 

PRES: I believe then that he was able to go into all the 
statements that were ... given to the Investigating 
Officer. . 

DCa verbally,· Sir. And verbally isn't always - - -
TJA:· If the Court please, at the formal investigation 

not only was the accu~ed present but the accused• s 
counsel was p~sent. · 

PRES: I feel that the objection is over-ruled. I think 
that under the circumstances that unless there are 
more extenuating circumstances involved - do any 
members of the court feel otherwise on that? · 

DC: No other circumstances, Sir, other than shortness 
of time in preparation.• 

The court, after a brie! closed session, overruled the motion and 
proceeded with the trial of the case (R. 3-A-l, 2, J). 

The record discloses that the Charges were sworn to by the accuser 
on Saturday, :.!3 October 194'.3. On the same date, they were referred by 
Headquarters, .A:rrrry Air Base, McCook, Nebraska to Second Lieutenj:I.Ilt 
Philip A. Tracy, for investigation and rep9rt. Lieutenant Tracy's 

- 3 -



(228) 

indorsement, embodying his completed report as investigating officer., 
is also dated 23 October 1943. On Sunday., 24 October 1943., the charges; 
were referred for trial by Headquarters, Second Air Force., Colorado 
Springs, Colorado, to Captain James J. Mayfield, detailed, on the same 
day, as trial judge advocato, for the court, which had been theretofore 
appointed to meet at the Army Air Base, Kearney,·Nebraska., 100 miles 
distant· from t.'1a a.ccused' s station. The accused was served with the 
charges on Sunday., 24 October 1943. ' 

. 
'I 4. The Board of Review has_considered a brief entitled "Memoran

dum on Behalf of the Accused•., submitted by civilian counsel of Brook
lyn, New York, who did not participate in the trial. This brief is 
supported by·the affidavits of Captain David B. Scanlon., who acted as 
jndividual defense counsel at the trial, Second Ueutenant Berna.rd B. 
Bergman, who was officer of the day at the YcCook Air Base on 23 October 
1943, and the accused. Defense counsel, after unsuccessfully reques1i
ing the trial judge advoc.::.ta to agree to.at least a two days' contin
uance so that he •could properly.prepare the defense in justice to• the 
accused, telephoned~ on Sunday afternoon, to the president ot the court., 
who stated that he could not comply with the defense counsel's request 
for a postponement, •unJ.ess he had the consent of the 2nd Air Force.• 
Later on the same day., the president informed the defense counsel that 
he could not postpone the trial, and that he - the defense counsel -
would have to make his application in court. The defense counsel had 
to leave McCook for Kearney at 8 o'clock on the morning of 25 October 
1943, and, despite timely requests therefor, did not receive copies 
of the witnesses' statements, made at the investigation., until that 
same morning., on which date the case was set for trial. According 
to his affidavit., he •therefore did not have sufficient time to thor
oughly examine these statements and bring them to the !ull attention 
of the court. These statements are most important as they show inccn
sistent and contradictory statements of- a prosecution's witness.• The 
defense cc.Uu.sel had learned, subsequent to the trial., of various items 
of evidence, set out in his affidavit, seemingly ample to thoroughly 

'impeach the one witness whose testimony tends· to support the finding 
of guilty of Specification 2., Charge I. The defense counsel's affidavit 
concludes: 

•I had, thus, about one half' a day, after -receiving the 
results of the formal investigation., for preparation o! 
the case. This half" day was on a Sunday., when several 
wi.tnesses could not be reached. I attempted several times 
on that Sunday afternoon., without success to contact Major 
Mellon, then Base Commander, Lieutenant Patzold.,' Sgt. Mili
tane and Pfc. Clem, all of 'Whom had knowledge or information 
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that would have been extremely helpful for building the 
defense. Three of these persons were reached late that 
night but too late for me to get into town and confer 
with them~ 

11 It is my sincere belief that these and many other 
important points of testimony could have been introduced 
into the trial if the defense had been permitted more time 
for preparation***•" 

5. The Board of Review has also considered an affidavit sub
mitted by Captain James J. Mayfield, the trial judge advocate in this. 
case, hi which he states that on or about 16 October 1943, he made an 
informal investigation of the charges of which the accused was tried 
and presented to the accused at that time.affidavits containing sub
stantially the same information that was subsequently developed at the 
formal hearing on 23 October 1943 and thereafter .at the trial on 25 · 
October 1943. Captain Y~yfield asserts further that since the accused 
was himself an attorney and had been advised on 16 October 1943 that the 
charges in question were being investigated, that he should have been 
prepared for trial on 25 October 1943 •. Captain Mayfield/ in his argu
mentative affidavit concludes, as follows: 

11 In view of the fact that the accused was a 
gradua:'t.e lawyer, thoroughly capable of protecting 
his legal rights and w·as informed of the nature of 
the charges against him by his Base Commander on 
6 October 1943, and again by me at.the informal 
investigation on 16 October 1943, and again by the 
Investigating Officer on 23 October 1943, I believe 
tliat the accused had adequate time to prepare his 
defense, and was at no stage of the proceedings taken 
by surprise." 

As is shown in the paragraphs that follow, the above statements 
and assertions do not, except by generalities and conclusions, contradict 
the assertions set forth in the brief and affidavit submitted by counsel 
for the accused. It should also be observed that the informal investiga
tion did not necessarily mean that the accused would be tried. Further
more, the fact that the accused was himself an attorney did not deprive 
him of the right to be represented by counsel and to be entitled, after 
being officially informed that he was to be tried, to p;-epare for his 
defense. 

6. • The evidence will be discussed only to the 'extent necessary 
to sho\Y the basis for the Board's conclusion that the court abused its 
discretion in refusing the re~uested postponement, thereby injuriously 
affecting the substantial rights of the accused. The record proper 
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shows that the accused, who was the Courts and Boards Officer of his 
base, made careful inquiry both of the base administrative inspector 
and the officer in charge of the base automotive ordnance department 
as to the propriety of having work· done by enlisted men on his 
personal car in the ordnance shop, provided the work was not done on 
Government time, and all parts were personally purchased by the accused. 
He was assured that no impropriety was involved; on the contrary, that 
the procedure outlined was customarily permitted on the post. Indeed, 
Lieutenant Patzold, the ordnance officer, ordered the parts for the 
accused, and entered into an arrangement whereby they shared the expense 
of materials used in the painting of both their cars, by enlisted men 
after hours, in the ordnance shop (R. 6-24, 25, 26, 'Zl, 30, 34, 45, 47, 
48a). . 

The Specifications of' which the accused was found guilty allege 
"wrongfully obtaining the labor11 of enlisted men through false repre
sentations that the accused's office handled certificates of Disability 
for Discharge and that he - the accused - would use his office to assist. 
the enlisted men w~o did the work in obtaining such certificates. 

7. Concerning Specification l, Private First Class James P. 
McGrath testified, on direct examination, that he painted the accused's 
automobile with the understanding that the accused would assist the 
witness in obtaining a CDD. "He approached me," McGrath testified, 

I 

11and told. me he understood I was recommended for a CDD and 
asked·me if I knew the operation of automobile painting•. 
I told him I did. He asked me if' I would refinish his car 
and in exchange he would make every effort to assist me in 
obtaining my CDD. * * * He told ma at our first meeting 
that he was the Legal Officer of the Base.*** ·He told 
me that the" (CDD) "papers went through his office" ( R. 6-12, 
13). . 

On cross-examination, tlcGrath admitted - and characterized as correct -
his statement that he knew his CDD had been passed by the Medical 
Board and that he asked the accused two or three times how "they" were 
progressing and felt that the accused was finding out and relating to 
him "how the thing was progressing". He also admitted that he told the 
accused that he did not plan to do the hard work - the scraping and 
sanding - in connection with the painting of the accused is car, but 
to have others, who needed and wanted the experience, to do that, 
and that he - McQrath - would only do the spraying (R. 6-,14). 
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/ 

·According to civilian counsel's brief, the stenographic report 
of the investigation - which was not forwarded with the record, and 
is not therefore available to the Board of Review - shows that :McGrath 
qualified his statement that the accused told him that the CDD papers 
went through his office, by adding, "At least he gave me to understand 
that"; also that in concluding his testimony at the investigation, he 
volunteered the following statement: "I never did mor.e than ask the 
Lt. liow things were coming. If he knew I felt he would tell me 11 • 

8. Concerning Specification 1, Charge I, the accused testified 
as follows: 

• 11 I mentioned to Lt. Patzold I was thinking of having 
my car painted down town. He said they expected some equip
ment in and that we could both chip in and.buy the paint and 

· have the cars painted in the shop; he said he had a mechanic 
who could do the work and he woul\i paint the car and sometime 
later I was in.formed the equipment had come in. I spoke to 
McGrath at that ·time and asked him whether he would be willing 
to paint the car and he said he would have no objection to that 
but he said it would have to be done prgtty fast because he 
thought he would be out of the service in a very short ·period 
of time. A day or so went by and Lt. Patzold called and aaid 
that if I would bring the car there in the evening they would 
sta~ working on it. I brought the car there. It was there 
for three.or four nights and I know my car was painted and I 
know Lt. Patzold 1s car was painted with the very same kind of 
paint. Thereafter the Lt. told me that he had had expenses over 
$10.00 to buy the paint for the car and I gave him a check for 
one half of it and I think it was i5.30 - I haven't received the 
check back yet from the bank. On, yes, with reference to McGrath 
again. He came to my office. It was about five o'clock o~ so. 
It was on a Monday and I was tied up in some matters in my office 
and I could not leave that evening. In view of' the fact that I 
had some passengers which I haul in order to get some more gasoline 
and he volunteered to drive the car back to town that night but 
he said he was vecy anxious to find out what his status was in 
reference to his discharge. I seid I would find out and see 
what had happened to his papers and I did try to find out what 
his situation was. In addition to being Court's and Boards 
Officer I also answer any other questions that might come up~ 
discharge~ or anything to help•. Hot at any time did I promise 
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. 
that I would push their discharges through. They knew I 
ha.d nothing to do with or in connection with those dis
charges. The only thing I could do was advise" (R. 6-27), 

9. The testimony of Lieutenant Patzold tends to corroborate that 
ot the accused. ,However, the defense counsel's examination of this 
witness was severely handicapped and indeed cut short by the obstreperous 
tactics of the trial judge advocate, ·who did not confine himself' to 
obje_ctions, in the authorized manner, but proceeded on one occasion. to 
himself answer a question propounded to the witness by,the defense counsel, 
and thereupon to interrupt the defense counsel's examination by.abruptly 
taking over himself, to which disorderly procedure the court appears from 
the record to have given at leas~,tacit approval (R. 6-47, 48). 

10. Concerning Specification 2, Charge I, the only evidence to 
establish the alleged offense is that of' Private First Class Joseph 
Daniel Christina., which is contradictory in significant particulars•. 
For example, at one time,· he testified that the very: first time he met 
the accused, the accused told him he knew he was· up for a CDD, and stated 
that CDD 1s "come through his office"; at another, he testified that on 
the occasion of' their first meeting, he and the accused had a conversation 
in which no reference was made to Christina's prospective discharge 
(R. 6-1, 4). . . 

The defense counsel's affidavit states that he· had learned after 
the trial, from named witnesses whom he had had no opportunity to inter
view prior thereto, "that Christina was a 'blow-hard' and had a reputa
tion in his organization for gross exaggeration". The character of' 
his testimony- in the record aa it stands Nnders it not improvable that 
such impeaching testimony might well have had the effect of thoroughly 
discrediting Christina. as a witness • . 

11. The right to prepare for trial· is fundamental. To deny this 
right is to deny a f~ir trial. Article of War 70 provides n;rn time of 
peace no person shall against his objection be brought to.trial before 
a general court-martial within a perio~ or five days subsequent to the 
service or charges upon him." This does not mean that during war an 
accused may be deprived of the right to prepare his defense. It means 
rather that, during war, he may be tried as soon, after service of' 
charges, as he has had a reasonable time to advise with counsel and 
prepare his defense. Such period will of course, vary with the facts 
a.nd circumstances involved in each particular case. In some, a matter. 
of hours will suffice; in others - even in time of' war - the peacetime 
minimum of five days may be, less than reasonable. The suspension, 
durin_g war, of this peacetime limitation tor which the statute, by' 
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implication, provides, was not designed to deprive eccused persons 
subject to military law, of the fundamental rieht to prepare and 

.present a defense in good faith, even in time of war. 

"The proopt disposition of Criminal cases is to be 
conunended and encouraged. But in reaching that result 
a defendant, char;-ed with a serious crime, must not be 
stopped of hii:; right to have sufficient time to advise 
with counsel and prepare his crefense" (underscoring sup
plied). {Pcmell vs. Alabama, 287 U.S. 45). 

In CM 2.36323 (1943), accused was found guilty of desertion in 
violation of Article of Har 58. In explanation of the unauthorized 
absence and the reenlistment uhder another name, the defense contended 
that the accused was a victim of amnesia, and requested a continuance 
for time to contact witnesses and prepare the case. Only four days 
elapsed between service of the charges and arraignment. The contin- · 
uance was granted but then vacated. Held:· The record is legally in
sufficient to support the findings and sentence. It was an abuse of 
discretion in the circumstances for· the court to deny the continuance. ~ 
\'Ihere it appears that the accused has been deprived of his fundamental 
rif,ht t-0 prepare and present a·defense in good faith, such action of 
the court injuriously affects the substantial rights of the accused, 
and the conviction is illegal (par. 377, paee 305, Bull. JAG, August 
1943). 

Under the circumstances, the failure of the court to grant the 
re~uested postponement was an abuse of its discretion. The record 
affirmatively shows that tLe substantial rights of the·accused were 
injuriously affected by the accelerated tenpo of the sequence of the 
proceedings which culminated in his trial. Considering the character 
of the charees {which were both preferred and investigated on Saturday, 
23 October, and referred for trial and served on Sunday, 24 October), 
the nature of the evidence on which they were based; and that on 
which the accused must, of necessity, rely to establish his innocence, 
if indeed the charges are either false or untenable {hypotheses not 
convincir.gly precluded by the record as it now stands), the trial on 
t:onday, 25 October 194.3, at a place a hundred miles distant from the 
accused's station and the scene of his three alleged separate offenses, 
was too soon to allow a reasonable time for the·preparation of the 
defense •. 

As was said in CI,: 126651, 11 The question ·or a continuance is one ' 
for the sound discretion of the court. It is believed, however, that 
when it is apparent from the record that the court has abused its 
~iscretion, the conviction should be held illegal." 

' 
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12. The chronology sheet shows that although the record of trial 
was received ~y the reviewing authority on 3 November 1943, the staff 
judge advocate delayed his review until 22 November 1943, "awaiting brief 
from civilian counsel" (employed after trial). This delay - noted on 
the chronology sheet - emphasizes the unreasonableness of the repeated 
refusals or military defense counsel's timely requests for a much 
briefer delay, to enable him, in the prompt exercise of due diligence, 
to prepare the case for trial. 

1.3. The accused is Z, years of age. Viar Department records show 
enlisted service from 3 September 1942; appointment as second lieutenant, 
A.U.S., 23 June 1943. . - . 

14. For the reasons set forth above, the Board or Review is or the 
opinion that the record of trial is legally insufficient to support the 
findings or guilty and the sentence. 

~~·(O_'n___Le~a.ve~).__~~~~~~-' Judge Advocate. 

, Judge Advocate • 

• 
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WAR DEPARTMENT ' 

ARMY SERVICE FORCES . (2.35) 
omCE OF THE JUDGE ADVOCATE GENER& 

WASHINGTON 2.1 

ft,.KAN ADOIIDtl RIIPLY TO 

THS JUDGII ADVOCATE GKNIERAL. 

SPJGN 
CM 245664 

., 
1st Ind. 

11 JAN 7944
War Departirent, J.A.G.O., - To the Commanding General, 
Second Air Force, Colorado Springs, Colorado. 

1. In the case of Secontl Lieutenant David Schuman (0-1846526), 
Air Corps, I concur in the foreeoing opinion of the Board of Review 
holding that the record of trial is not legally sufficient to support 
·the findings of guilt;r and the sentence, and for the reasons stated 

· therein I recommend that the findings of guilty and the sentence be 
disapproved. You are advised that the action of the Board of Review 
and the action of The Judge Advocate General have been taken in accordance 
with the provisions of Ax:ticle. of War 5~, and that under the further 
provisions of that Article and in accordance with the fourth note 
following the Article (u.c.11:., 1'928, p. 216), the record of trial is · 
returned for your action upon the findings and sentence, and for such· 
further action or rehearing as you may deem proper. , 

2. 'When copies of the published order in this case are for1,arded 
to this office, together with the record of trial, they should be ac
companied by the foregoing opinion and this indorsement. For convenience 
of reference please place the file number of the record in brackets at· 
the end of the published order, as follows: 

(CM 245664). 

~ . ~-------·---
1-tyron C. Crariar, 

Major General, 
The Juoge Advocate General. 

Incl. 
Record of trial. 
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WAR Di:l'ART'iJENT 
· Army Service Forces 

In the 0!£ice of T'ne Judge Advocate General 
(237)Washington, D. C. 

SPJGN 
CM 245677 22 DEC 1~3 

U N I T E D S T A T .E S ) FOURTH AIR FORCE 
) 

v. ) lrial by G.C.M., convened 
) at McChord Field, Wash

Second Lieutenant ALBERT ) ington, 18 November.1943. 
C. THOP.N, JR. {0-5705Z7), ) Dismissal and total 
Air Corps. ) forfeitures. 

OPINION 0£ the BOARD OF FJ!."'VID"f 
LIPSC01IB, GOLDEN and SLEZPER, Judge Advocates 

1. The record 0£ trial in the case 0£ the officer named above 
has been examined by the Board o! Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CP...A..~E I: Violation of the 96th Article 0£ War. • 

Specification 1: In that 2nd Lt. Albert C. Thozn, Jr., 
Air Corps, did, while acting as Commanding Officer 
of the 21.st Airways Connnunications Detachment, 
McChord Field, Washington, £ail and neglect to 
perform his duty in that he did, on or about the 
4th day of October 194), fail and neglect to snip 
certain enlisted men in compliance with duly and 
regularly issued orders by competent authority, 
said failure and neglect not being with any lawful 
reason or cause. 

Specification 2:- In that 2nd Lt. Albert c. Thorn, Air 
Corps, did, on or about the 3rd day of October, 
1943, wrongfully take and use without proper 
authority a motor vehicle, to wit: a weapons 
carrier, the property of the United States and 
of a value of more than $50.00. 

CHARGE II: Violation of the 95th Article 0£ War. 
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Specification: In that 2nd Lt. Albert C. Thorn, Jr., 
Air Corps, was, at (Point Defiance) Tacoma, 
Washington, on or about .3 October 194.3, in,a 
public place, to "Wit: the Point Defiance High
way and ferry ii.anding, drunk while in \lllifonn. 

He pleaded guilty to Charge I and Specification 2 thereunder, not guilty 
to Specification 1 or Charge I and to Charge II, and its Specification. 
He was round guilty or all Charges and Specifications and was sentenced 
to be dismissed the service and to forfeit all pay and ailoTfances due 
or to become due. The. reviewing authority approved the sentence and 
forwarded the record for action under Article of War 48. 

3. The evidence for the prosecution shows that on Z7 September 
1943, special orders were issued by the Squadron Cormnander, 21st Air
ways Commllllications Squadron, transferring to the Overseas Replacement 
Train1ng Center, Goldsboro, North Carolina, 25 enlisted men·belonging 
to the company of which the accused was canmanderJ directing that the 
transferees proceed by rail so as to arrive at their destination prior . 
to 10 October 1943,. and further that the •co at point of origin "Will 
notify CO at destination .forty-eight (48) hours in advance as to the 
time of departure and estimated time of arrival at destination.• Prepar
ations for the movement, made in advance by the accused and his first 
sergeant, included arrangements for dep!I'tttre of the transferees on a 
train leaving Camp McChord on the evening of 4 October 194.3 (R~ 7-8, il, 
16-19, Ex~•.1, 2). 

On the iflorning ot 3 October 194.3, the accused was in his orderly 
~oom between 8130 and 9:00 o'clock. After illegibly scribbling his 
signature on the morning report - in blank - and also on a group of 
5 passes, he procured a weapons carrier and driver to take him on a 
personal mission to B:>int Defiance., a distance of 18 miles from his 
post. In accordance rlth his instructions, the driver., after returning · 
to the post in the interim., drove the same vehicle back to pick the 
accused up at the Point. Defiance Ferry at about 10:30 that evening. 
The accused was driven of! the ferry boat in a civilian car. He 
alighted staggering., his nose was bleeding., while from him there emanated 
the odor of whiskey. ·He was helped into the back of the weapons carrier, 
and out or it at his BOQ where he was deposited and where he staggered 
slightly, going up the steps (R. 11-14, 26-281 .32-41; Exs. 3, 4). 

On Monday morning, 4 October, he was again in the orderly room, 
where he checked the preparations for the troop movement scheduled 
for that atternoon and was ini'ormed by his first sergeant, who had 
usually handled all the details of the organization's frequent similar 
troop movements in the past, that arrangements were complete. He then 
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gave the first sergeant permission to go downtown that afternoon, 
which the first sergeant did, forgetting to leave arr:, instructions 
for paying the departing troops their ration money, one of the details 
which he - the first sergeant - had always theretofore personally
supervised, usually without an officer present. 'When trucks arrived 
at the orderly roan to convey the transferees to the point of departure, · 
neither the accused nor the first sergeant were present, nor could 
they- be located. The trans.f'erees were not paid thej,r ration money on 
4 October l94J, as a result or which their departure was delayed until 
the fol.fowing day' (R. 8-11, 15-20, 22-24, 29-31). . 

4. The only evidence for the defense was the testimony of the 
accused, who, after his rights as a witness had been explained to him, 
elected to take the stand under oath. He testified that he was made 
Commanding Officer of the 21st Airways Communications Squadron on 
JO September 1943.· There was a tro~p movement from his organization 
on 4 October. The organization had troop movements frequentJ.y. In 
the past they had been handled in a routine manner, the records being 
assembled and brought to him for his signature as officer in charge. 
The transportation and all details were handled in the orderly room, 
and no officer ever witnessed ration payment. The troop movement on 
4 October was handled in the same manner, as far as he was concerned. 
He checked with his first sergeant on 4 October and was told that 
everything wa.s in readiness. The first sergeant handled the ration 
money payment to the men. On 4 October the men were not paid their 
ration money because the first sergeant was not present in tne orderly 
room. The troop movement was not made beca~se the men had not 
received their ration money. The accused was not drunk on J October, 
a1though he did drink in the afternoon. That night he was at Vashon 
Island whence he returned in a weapons carrier. He was pic~ed up on 
the.boat and assisted to a civilian's ear atter an accident - the ferry 
tnrew him dorm the steps and through the .door. The people, seeing that 
he was sturmed, were kind enough to help him into and also out of the 
car. He met the two soldiers who were awaiting him and returned to the 
base in the carrier. He admits drinking frequently, but explained 
that on the night in question, the ferry hit the piling and he was 

thrown through two doors and smashed his nose. He had had three high
balls that evening but his condition was the result of the accident 
more than from arr:, liquor .ha had drunk. On cross-examination, he tes
tified that on 4 October he arrived at the orderly room at 8:JO a.m., 
left .for lunch at 11:JO, came back at one o'clock, and left in the 
afternoon at 4:15. He admitted signing the morning report on 3 October. 
He was shown the exhibits bearing his signature, which· he identified, 
explaining he was in a hurry when he signed those papers, viz. the 
morning report, and passes. He denied that he had bt.:1en drinking at 
that time. In response to questions propounded by the court, the 
accused admitted that while at Officers Candidate School he had learned 
the· responsibility of a commander, and that regardless of what happened 
,in an organization, he was still the responsible officer (R. 42-49). 
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5. In rebuttal, the prosecution adduced from the testimony of 
the purser and a deck hand that neither could recall the ferry boat 
receiving a jolt on the evening in question (R. 50-58). 

_ 6. Specification 1, Charge I, alleges that the accused without 
lawful reason or cause, failed at1d neglected to perform his duty to 
ship certain enlisted men in compliance with orders issued by competent 
authority. The only orders shown direct departure of the transferees 
nso as to arrive" at their destination "prior to 10 October 194.311 • 

While there is no evidence that their subsequent departure on 5 October. 
1943 was so late· as to preclude their arrival at their destination prior· 
to 10 October 1943, the record does show that, to effectuate compliance 
with the orders referred to, the accused arra~ed to ship the men on 
4 October 1943. In view of the nature and extent of the arrangements 
made, involving, as they already had, extensive cooperative action on the 
part of the rail.road, the transferees~ and other military personnel, the 
failure of the accused to get the men off according to the schedule which 

· he himself' had established - for the purpose of complying 'With the orders -
may properly be regarded as falling within a reasonable cons~ction of 
the language of the Specification, which, though inarti'ully drall'Il, fully 
and fairly apprised the accused of the offense with which he was charged, 
and, as the record affirmatively discloses, in no manner hampered or 
enbarrassed his defense• 

. ?. Specification 2, Charge I, alleges misappropriation of a 
Government vehicle. The accused's plea of guilty and the evidence 
adduced both support the conviction. 

8. The Specification, Charge II, alleges drunkenness in unifonn 
in a public place in violation of Article of War 95. 

"Drunkenness alone may constitute a violation of Article 
of War 95, where it is alleged as the sole offense, 
unaccompanied by any allegation or proof of disorderly 
conduct * * *" (CM 114900, 121290 (1918) Sec. 453 (12), 

. P• 343, Dig. Ops JAG 1912-1940). 

The evidence shows that the accused alighted from a civilian 
car which drove off a fercy boat at tha. ferry landing, where, in accordance 
with the accused's instructions, an enlisted chauffeur awaited him in · 
a misappropriated weapons carrier. The accused was drunk. His nose was 
bleeding. He got into the back seat of the mapons carrier w.i th two 
enlisted men, to be driven to the post. When he arrived there, he went 
directly to his quarters. The drunkenness shown was, in certain of its 
aspects, of a nature to bring discredit on the military service; in 
others, distinctly prejudicial to good order a?}d military discipline; 
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1n none, of a character to so dishonor and disgrace the accused as to 
seriously co~romise bis character and standing as a gentlanan by 
demonstrating his moral unfi.tness below the limit of tolerance pre
scribed by the Manual. The record, therefore, sustains the .finding 
of guilty of the Specification, Charge II, in violation of Article 
of War 96, but not the finding of guilty of Charge II, which alleges 
a violation of Article of War 95. 

9. The accused is 38 years of age. War Department records show 
enlisted service from 18 March 1942; temporary appointment as second 
lieutenant, AUS., with assignment to active duty 9 Decooiber 1942. 

10. The court was legally const:!,tuted. In the opinion of the 
Board of Review the record of trial is regally insufficient to· support 
the finding of guilty ·or Charge II, but legally sufficient to support 
the finding of guilty of the Specification, Charge, II., in violation 

. of Article of War 96; legally sufficient· to support the remaining 
findings o:f guilty and .the sentence and to warrant confirnation thereof. 
A sentence of dismissal is authorized upon a conviction of a violation of 
Article of YI~ 96., and mandatory upon conviction of a vioJa tion of Article 
of War 95. 

., 

·~~Judge-Advocate. 

~~ Judge Advocate. 

· (On Leave) Judge Advocate. 
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.SPJGN· 
ClL 245671 

lst Ind. 

War Department, J.A.G.o.17 JAN 1944 · - To the Secretary ot. War.· 

. 1. · Herewith ,transmitted far the action of the President are · 
the rec9rd of trial and the opinion of the Board of Reviaw in the · 
case of Sec_otxi Lieutenant Albert C. Thorn Jr. (0-570527), Air Corps. 

2. I. ooncur in the opinion of the Board of. Review that the re
cord or trial is legally su!ficient to support only so much of the 
.finding of guilty of the Specification, Charge II and Charge n, as 
involves a finding of guilty of the Specification in violation of 
Article of War 96, legally sufficient to sqppo~ the other findings 

- and the . sentence and to waIT~t con.fima.tion thereof. I recoll1118nd 
that .thlf-. sentence ·be confirmed but 'tbat the for.f'ei tures be--remltted 
and that the sentence as thus modified be ordered executeo• 

. 
3. Inclosed are a :.draf't of a letter for your signature., trans

mitting the record to tne President for his action, and a form or 
Executive aotion designed :to carry into effect tht) foregoing recom-

. mendati.on., should such action meet with approval. 

-~ ~' G-·-o---•- -

J.tvron C. Cramer., 
Major Geooral, 

· The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Df't. of ltr. for 

sig. Sec. of War. 
Incl 3 - Fo:.nn of Executive 

action• 

. ' 
(Findings disappro~d in part in accotdance with ~commendation 
of The Judge Advocate General. Sentence con!inned rut forfeitures 
remitted. o. c.M.O. ·228., 29 May- 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
'ifashington,. n.c. (243) 

SPJGK 
CM 245696 21 NA~ 1944 

U N I T E D S T A T E S ) roRr BENNING, GEORGIA 
) 

v. ) Trial b~r G.C.M., convened at 
) Fort Benning, Georgia, l~ 

Captain Y-IADSWORTH A. NOR.REN ) November 1943. Dismissal. 
(0-1283299), Infantry.. / · ,.,. ) 

OPINION of the BOAPD OF REVI11i 
LYON, HILL and ANDREWS, Judge Advocates. 

--~---------------------------
1. The 'record of trial in the case of the officer named above has 

been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifications a 

CHARGB Ia ·Violation of the 61st Article of W~r. 

Specification la In that Captain Wadsworth A. Norren, Infantry, 
4th Training Regiment, Army Specialized Tra1ning Program, 
Basic Training Center, Fort Benning, Georgia, did, without 
proper leave, absent himself from his place of duty at Fort 
Benning, Georgia, from about 0730, ~O August 1943, to about 
1430, 20 August 1943. 

Specificii.tion 21 In that Captain Wadsworth A. Norren, Infantry, 
4th Training Regiment, Army Specialized Training Program, 
Basic TraininG Center, Fort Benning, Gecrgia, did, without 
proper leave, absent himself from his place of duty at Fort 
Benning, Georgia, from about 0730, 4 September 1943, to about 
1700, 4 September 1943. 

CF!AFJ,E Ila (Finding of not guilty). 

Specification la (Finding of hot guilty). 

Specification 21 (withdrawn by direction of appointing authority). 
' 

Specification 31 (Finding of not guilty). 

Specification 41 (P.inding of not guilty). 

CHARGE Illa Violation of the 96th Article ~r War. 
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Specification la In that Captain Wadsworth A. Horren, Infantry, 
4th Training Regimnt, Army Specialized Traiuing Program, Buie 
Training Center, Fort Berning, Georgia, did, at Columbus., 
Georgia, on or a.bout 20 August 1943, render himself untit_ tor 
the proper·performanoe ot his military duties by the excessive 
use of intoxicants. · 

Specification 21 (Finding of not guilty). 

Specification SI In that Captain Yfadnorth A. Norren, Infantry, 
4th Training Regiment, Army Speoialized .Training Progr8.lll, ". 
Basic Training Center, Fort Benning, Georgia, having reoeived 
a. lawful order from Major General Charles H. Bonesteel, Infantry, 
Commandant, The Infantry School, Fort Benning• Georgia, to 
report to hint. at 0850, 23 October 1943, the said J.ajor Gener&! 
Bonesteel being in the execution ot hi• office, did, a.t Fort 
Benning, Georgia, on or about 23 October 1943, fail to obe7 
the ea.me. · 

He pleaded not guilty to the Charges and Specifications. Specification 2 
· ot Cl;lar&e II wa.a withdrawn by direction or the appointing authority. Ht 
wu. foUJ:J4 guilt;y of Charge I and its Specification.a, guilty of Charge III 

· and Specifications 1 and 3 thereunder, not guilty ot Charge II and the 
Specifications thereunder, and not guilty of Speoitioation 2 ot Charge.III. 
lio evidence or· previous convictions was introduced.~ was aentenoed to 
be dismissed the service. 1he reviewing a.uthori ty approved the 1entenoe 
and forwarded the record of trial for action under Article of W'a.r 48. 

3. Summary of the evidence. 
. . . 

Aocuaed is a captain, Infantry, a.sdgned to the 11th Comp~. 4th 
Training ~egiment, Jrm:y Specialized TJ"ainin~ Program, Basia Training 
Center, Fort Benning, Georgia (Charge Sheet). Major William G. Scheding, 
of the 4th Training Regiment, testified tha.t he was accused's battalion 
oomman:ler during the pe_riod oovering 20 August a.nd 4 September 1943. •jar 
Scheding stated that aoouaed was the battalion adjutant ot the 4th Battalion 
on eaoh-ot those dates, and that in suoh capacity his duty hours were from 
•0120 until ·1730•. (R~ 31,32,33,34). According to Major Soheding, accused 
l'f&S not present tor duty as battalion adjutant on 20 August 1943 at 7130 o'cloolc 
in the morning. Aooused performed no military duties that day. He did not 
see -accused until half pa.st two in the afternoon, when e.ocused reported tor 
duty, at which t ima a.ccus ed '\ma not in full control of a.11 his ta.oulties• 
and "spoke incoherently, vaguely and oould hardly keep awake•. From the . 
smell of his breath •he had been drinking intoxi~ants• (R.32,33,3?). an· 
4 September 1943, a.ooused wa.a not present.tor duty at.7130 in the morning 
and we.a not seen by Major Scheding until 5 o'clock in the al'ternoon, a.t 
whioh time accused reported to 4th Battalion Headquarters. .Acouaed per• 
formed no military duties on that date (R. 33, 34). Thia witmaa testifi~cl 

. t 
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that accused did not have permission to be absent from his dutiea on 20 
August or on 4 September, nor had accused requested or been granted 
official ·leave to be absent on either of those dates (R. 33-35). On 
cross-examination Major Scheding testified that on 20 August accused 
could stand up. walk a.nd talk, but that he had difficulty in eta.xi.ding 
erect which waa "not typical of Captain Norren11 and that he was llwe.vering11 

and 11he had clif':ficulty in speaking". In the opinion of the witnoaa, ac- . 
cwsed we.a moderately drunk on 20 August (R. 36-38 ). 

Lieutenant Colonel George F. Sohmidt, Medical Corps, Station Hospij;al, 
Fort Benning, testified-that he had been in the general practice .of medicine 
sinoe 1908. He stated that he saw accused 20 August 1943 at Dispensary 
No. 1. in the· middle of the afternoon, to determine whether or not· he was 
under the in.fluence or· alcohol. As a result of accused's . appearance' 
speech and general demeanor and al!I a result of the statement made to 
him by accused .that he "had _been drinking" by reason of •some domestic 
troubles•. Colonel Schmidt concluded that.accused was under the influence 
of alcohol at that time. Colonel Schmidt testified that accused was not 
in a norma.l condition and was moderately drunk. On examination by the 
court, the Colonel also stated that as a result of his exa.mination he 
did not thiDk that •ocused "could be trusted with official duties of a 
normal na'.ture 8 

• Ori cross-examination this witneas testified that he would 
not say that accused was grossly or conspicuously drtmk, "not as tar as 
he physically was conoerned.11 (R. 39-4~). _ 

Cecil Jones, •operator" of Copeland's Cafe. Columbus. Georgia. tea-
. ti.f1.ed that he sa.w .. acoused in that oafe at about 9 o'olook·on the morning 
or 20 August 1943. He sa.w accused, drinking a. bottle of beer and. in 
his opinion. aooused was not "drunk at all" and was in full pos-aeasion 
of all his normal faculties (R. 43,44,47)•. The prosecution•. evidently 
"surprisedn, questioned -this w1 tnesa as to a statement he had ma.de before 

· trial to •µeutenant Colonel Ja~obs • in· which the w1tnesa evidently had 
described .accused a.a "fairly drunkn. on that occasion. Mr. Jones attempted 
to· rationalize his two statements by explaining that ".fairly drunk means 
the same thing as drinking; doesn't it t" and "if he wa.s drinking, he was 
under the influence• {R. 45,46}. 

Mr. Walter Everidge, clerk at Copeland's Cafe. testified that he also 
.sa.w accused in the cafe on 20 August 1943 and saw him drinking some "beer•. 
He talked to a.oous ed for 15 or 20 minutes "around 9 o'clock". In the 
opinion of this witness 11aocused was not drunk". He walked.and talked 
straight and the pupils_.of his eyes were normal (R. 47, 48-50). 

Colonel Thornton Chase. •A.G.D•• 08007, Headquarters. The Infantry 
School. Fort Benning, Georgia~, testified that Major General Charles H. 
Bonesteel was the Commandant of the Infantry School on 23 October 1943. 
Colonel Chase testified that sometime in the afternoon ot 22 Ootober he 
received a directive from General Bonesteel that accused report at , 
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Colonel Chase's office at 8a60 a.m. on the morning of 23 October tor 
the purpose of being present before •aeneral Bonesteel• at 9 a.m. on 
that day. Colonel Chase said that he gave this directive to Captain 
Gleason in charge of the Miscellaneous Section of the .Adjutant General'• 
Office, F~adquarters, The Infantry School, for trallSmission to, accused 
(R. 9,10). Captain Walter F. Gleason, Infantry, The Infantry School, 
Fort Benning, testified.that on 22 October 1943 he received from Colonel 
Chase an order that "The Commandant directs that Captain Wadsworth A.· 
Norren report to him.at 0850, October 23, 1943. He will first report 
to 'Colonel Chase in Room 307, The Infantry Scho.ol building•. Captain 
Gleason stated that he telephoned this order to the Adjutant or the 
Army Specialized Program, Fort Benning, . for transmission to the accused 
(R. 13,14). 'Accused admitted verbally to Major Charles A. McDonough, 
Infantry, Fort Benning, who investigated this ca.se, that -

"At on or about 1615 hour on 22 October 1943 I fatcuaeg, 
was informed by Captain Robert A. Banister, 3rd Batt'al.ion 
Adjutant, that Mijor General Bonesteel had directed.that I 
report to Room 307, The Infantry School, at 0850 hour October 
23, 1943." . 

This verbal statement was reduced to writing and was signed by aocuaed. 
The verbal statement was made and the written statement signed after Major 
McDonough had told accused of his rights •as a witness•, that he could 
testify or not, under oath or not under. oath, and that.anything he said 
could be used as evidence against him (R. 27-30, Pros. Ex. A)., Both 
Colonel Chase and Captain Gleason testified that aooused did not report 
as directed to Colonel Chase at "Room 307" or to General Bonesteel (R. 11, 
12,14,15). 

Accused made an unsworn statement. He told of his work in activating 
different units of the 4th Training· Regiment during an assignment as 
Battalion Adjutant of the 3rd Battalion, and of later being placed on . 
duty with the 4th Battalion where, he believed, there was a "clash of· 
personalities between the Battalion Commander" and himself. He stated 
that. at the t:im£l, he had become indebted through the purohase of an 
automobile, as a result of which the 11activities" of his wife and 
himself were curt!!iled and their relations "became strained•. "I did 
drink more than usual but always attempted to repair at the proper place 
f'or duty", he said. He stated that he would 11 go home at night from duty, 
late, and the door would be locked", and that he would not be admitted 
and would be rsciuired to lee.ve. Referring to his duties in· receiving 
trainees for the 4th Battalion, the night before 20 August, accused 
said that he.had properly disposed of his men, fed them and properly 
discharged the train, and that he had ,called his battalion commander 
and "reported with pride that the Battalion had a thousand men•. His 
commander replied, according to accused, "That's fine. Now you oan run 
the Battalion11 Accused said that he then departed for home, late, and• 
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that upon his arri-val the door was locked. He said he proceeded to the 
Officers' Club, had supper and.a few drinks. After he left the club he 
drove his oar to Copeland's Cafe and slept in the car at that place &11 
night. He stated that the following morning he had to wait until 9130 
"Fort Benning time" until the gas station opened, inasmuch as he had run 
out of gasoline. With respect to the matter involving 4 September, ac
cused stated that the night before, when he went home, his wife was not 
there, and that he spent the night looking for her, after which he went 
home and retired. He stated that he reported late that afternoon for 
duty. Accused said that he and his wife had since become reconciled. 
F'..e believed that the reason she left him, 3 September, was because his 
battalion oo:ama.nder had ordered "reclaasification and decommission". 
Accused stated that as far as he was concerned, because of the reclassi
fication and his wife's absence he did not think "there was anything 
left in the world 1

1
• He said that from 20 August to the present he had 

been "under a mental strain a.nd. anxiety"(R. 75-78). 

It was stipulated that accused had the following enlisted services 

May 31, 1935 to May 31, 193i, enlisted with the 33rd Infantry on 
foreign .service in Panama. Within t;'l.at period, the following grades were 
held by the accused& Private, Private First Class, Corporal, Sergeant, 
grade four. Character on discharge& Excellent. !Jay 31, 1938 until l.~y 
30, 1941, 16t~ Infantry, First Division, held grade of oorporal. Trans
ferred to the 13th Infantry i~ which the following grades were held& 
Corporal, Sergeant, Staff Sergeant, Master Sergeant. Discharged at the 
expiration of his term of service. Characteri ~cellent. llay 31, 1941 
to May 5, 1942, 13th Infantry, Grade of Master Sergeant. Discharged to 
aocept commission as s~cond lieutenant on May 5, 1942 and assigned to 
active duty (R. 73, 74). 

On cross-examination, Captain Robert A. Bannister, Hes.dquarters, 
3rd Battalion, 4th Training Regiment, a prosecution w_itness, testified 
that he had known accused in a professional way since 1 May 1943 and had 
called on him to assist in 'personnel work" on numer.ous occasions and that 
accused's "work was always satisfactory to a very high degreen {R. 26). 

Major Gilbert A. Williams, Headquarters, 3rd Battalion, 4th Regiment, 
stated that he had known accused professionally for approximately 14 
months and that accused had served under him as battalion adjutant and 
company executive officer when he was commander of the 3rd Battalion. 
He stated that the manner of the performance of his duties by accused 
had been "excellent", that he had never reported for work in an ur..fi t · 
condition, that he bad been liked and respected by the men, and that 
in comparison with the other officers of the Y,ajor's comr:iand, aocused 
should be placed in the upper third category. He stated that acoused 
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had talked over his :marital difficulties with him, but that he understood 
that these difficulties had been cleared up at a. "recent date" (R. 69-62 ). 

Canta.in John s. Thomas, 2:ad Compt.ny, 4th Training Regiment, testified 
that he.had known accused for a year and a. half e.nd had ~ooasion to notice 
accused's profession.al ability. He stated that accused had been called 
on to give lectures to other officers and that accused discharged his . 
duties in e.n exce+lent manner, and was a dependable worker and attentive 
to duty (R. p2-66). 

Captain FrfUlk R. Soyer, 4th Company, 4th Training Regiment, testi
fied that he had known accused for about 6 months- and that his personal 
opinion was that accused's work was superiorJ that he had seen a." great 
inany adjutants and could state without hesitation that accused was the 
best that he had ever had contact with. (R. 65-67). 

Captain Ned R. Hickel, 14th Co:npe.ny, 4th Training Regiment, testified 
that he had been a member of the same officer candidate class as accused 
and that accused was rated in the upper half of his class; that at school 
accused was intelligent and eager to lear~ and attentive to duties. nus 
witness also stated that he had known accused since their graduation. He 
said with respect to accused& "As an officer, e.nd especially in an ad
ministrative line~ I. would say he was superior. He is one of the best 
'officers that•I have ever known on administration". This witness stated 
tha. t he knew nothing of accused's domestic difficulties. On cross-examina
tion, · he said that when accused was Adjutant of the 4th Training Regiment 
and when his battalion was organized, accused cjid fully 90~, of the adminis
trative details (R. 67-71). 

By stipulation William T. ?!.cCullough, Jr., 4th Battalion, 4th Training 
Regiment, testified that between 21 August and 4 September 1943 he had 
noticed some occasions on which accused's conduct had been below standard.· 

· Accused told him of occasions when he heel to sleep out in his car because 
his wife "beat him up". This witness told of one occasion when he ioot 
accused's .wife. She was at the house of the witness and appeared very 
"firey11 and "abusive". He. testified that accused's wife struck accused 
3 or 4.blows on the head with her fists (R. 71-73). 

_ Major Scheding wa.s recalled by the.prosecution in rebuttal. He tes
tified that he did not "have a habit of drinking" but that he would not 
be prejudiced toward a person who u~ed intoxicants. He said there had 
been no "ola.sh of personalities" between him and accused. With respect to . 
acc~ed, this witness saida "His work is very good 11

• On cross-examina- · 
tion, Major Scheding testified that 20 August was the first time accused 
had failed to be on time, 11la.te or absent" and that he reported it to the 
regimental col:ll11ander with the result that reclassification proceedings 
were ordered. The Major also stated that about three weeks prior to 20 
August accused had asked permission to "come in late" because he wanted to 
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contact some civilia.na in Columbus with respect to an accident. At that 
time a.ccu.aed "came in around .twelve o'clock" a.nd ·"with liquor on his 
breath• (R. 78, 83). 

4. From the evidence it ii clear that accused was absent without 
proper. leave from his plade of duty at Fort Benning, Georgia, from abo~t 
7130 a.m. to about 2130 p.m. on 2q August 1943, and that he was also 
absent without proper leave from his place of duty from about 7130 a.m. 
until 5 p.m. on 4 September 1943, as alleged'in Specifications 1 a.nd 2 
of Charge I. It was also proved that accused had official dutie1 to 
perform from 71.30 a.m. until 5&30 p.m. on 20 August- 1943 as Adjutant 
of the Fourth Battalion, 4th Training Regiment, Fort Benning, Georgia, 
and that when accused reported for duty at 2130 p.m .• that date he was 
unfit to properly perform suoh duties as a result of the excessive use 
of intoxicants, as alleged in Specification 1 of Charge III. It was 
further proved that accused received a lawful order from Major General 
Charles H. Bonesteel, Infantry, commanding the Infantry School, Fort 
Benning, Georgia, to report to him at 8150 a.m. on 23 October 1943 and 
that aooused failed to so report and obey the order, as alleged in 
Specification 3 of Charge III. The conduct so proved constituted a 
violation of the respective Articles of War Wlder which the Specifications 
covering suoh conduct were laid. 

5. The reoord·of trial of this officer upon other offenses (CM' 
249232) now before the Board of Review should be considered in oonneotion
with action upon .this record.• 

6. Accused is 28 years old. He is a high school graduate. He 
enlis.ted in the regular Army and served in Company G, 33rd Infantry .from 
31118.y 1936 to 30 May 1938. Enlisted service continued.until 4 118.y 1942. · 
After having attended Officers' Candidate School, accused was appointed 
1econd lieutenant, Infantry, on 6 May 1942. He was promoted to first 
lieutenant 20 lJay 1943, and to captain 21 October 1943. 

7. The court wa.s legally constituted and had jurisdiction of the 
person and subject matter. No errors ,injuriously affecting the subs:tan
tial rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings e.nd the sentence and to warrant confirmation of the sentence. 
Dismissal is authorized upon conviction of a violation of the 61st a.nd 
96th Articles of War. · 

Judge Advocate. 

Judge Advocate. 
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(Filed without further action in view of the execution of the sentence 
to dismissal against the same officer in a subsequent case; CM 249232, 
confirmed in G.C.M.O. 'ZlO, 8 June 1944) • 
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Washington., D. c. 
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U N I T E D S T A T E S ) 87TH INFANTRY DIVISION 

v. 
) 
) Trial by G.C.M•., convened at 
) Tennessee Maneuver Area., 9 

Second Lieutenant CLYDE E. ) December 194]. Dismissal 
JUSTUS (O-.L316420)., Infantry. ) and total forfeitures. 

OPINION of tile BOARD OF P.EVIEW 
ROUNDS., HEPBUIDI and FREDERICK., Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits t:nis., 
its opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications, 

CHARGE I: Violation of the 61st Article of war. 

Specification: In that Second Lieutenant Clyde E. Justus 
346th Infantry., did, without proper leave absent 
himself from his station., Camp McCain., Mississippi., 
from about 16 October 1943 to about 12 November 1943. 

CHARGE II: Violation of the 95th Article of War. 

Specification: In that Second Lieutenant Clyde E. Justus 
346th Ini'antry., did., at Atlanta., Georgia., on or about 
28 October 1943., with intent to defraud., wrongfully 
and unlaw:t:ully make and utter to Piedmont Hotel., Atlanta., 
Georgia., a certain check in words and figures substan
tially as follows., to wit: 

PIEDMONT HOTEL 
Atlanta., Ga • ., Oct. 28., 1943 

Pay to the 
order of PIEDMONT HOTEL 

Twenty-five and 55/lOQ--------------- ---Dollars 
'l'O The.First National Ba.nk 

Shelby., N. C. 
(s) Clyde E. Justus 

2nd Lt. Inf. 0-1316428 
87th Inf. Div • ., Camp McCain., Miss. 
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and by means thereof, did fraudulently obtain from 
Piedmont Hotel, Atlanta, Georgia; credit for $2.5• .55, 
he the said Second Lieutenant Clyde E. Justus, then 
well knowing that he did not have and not intending 
that he should have any account with sufficient funds 
in The First National. Bank, Shelby, North Carolina, tor 
the payment of said check. 

CHARGE III: Violation of the 96th Article of war. 

Specification la In that Second Lieutenant Clyde E. Justus, 
346th Infantry, did, at Atlanta, Georgia, on or about 
25 October 1943, with intent to defraud, wrongfully and 
unlawfully make and utter to Piedmont Hotel, Atlanta, 
Georgia, a certain check 1n words and figures substan- -
tially as follows, to wit: 

PIEDMONT HOTEL 
Atlanta, Ga., Oct. 2.51 1943 

Pay to the 
order of PIEDMONT HOTEL $10.00 

Ten and no/100--- ---------Dollars 
TO T.ne First National Bank 

Shelby, N. C. 
(s) ·Clyde E. Justus 

2nd Lt. Inf. 0-1316428 
87th Inf. Div., Cp McCain., Miss. 

and by means thereof, did fraudulently obtain from Piedmont 
Hotel, Atlanta, Georgia, $10.00, he the said Second Lieutenant 
Clyde E. Justus, then well knowing that he did not have and 
not intending that he should have any.account with sufficient 
funds in 1'he First National Bank,· Shelby, North Carolina, for 
the payment of said check. 

Specification 2: Same form as Specification l, but alleging check 
drawn on same bank, dated 'Z7 October 1943, p~able to the 
order of Piedmont Hotel, Atlanta, Georgia, made and uttered 
to Piedmont Hotel, and fraudulently obtaining thereby $12. 
I 

Specification 31 Same form as Specification l, but alleging check 
drawn on same bank, dated 23 October 1943, payable to the 
order of Piedmont Hotel, Atlanta, Georgia, made and uttered 
to Piedmont Hotel, and fraudulently obtaining thereby tl5. 
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Specification 4: Same fonn as Specification 1., but alleg
ing· check drawn on same bank, dated 2 November 1943., pay
able to the order of Imperial Hotel., Atlanta., Georgia., 
made and uttered to Imperial Hotel, and fraudulently 
obtaining $10 thereby. 

Specification 5i Same form as Specification 1, but alleg
ing check drawn on same bank, dated 5 November 1943, 
payable to the order of Imperial Hotel, Atlanta., 
Georgia, made and uttered to Imperial Hotel., Atlanta., 
Georgia, and fraudulently obtaining $10 thereby. 

He pleaded guilty to all of the Charges and Specifications except Charge 
II to which he pleaded not guilty but guilty of a violation of the 96th 
Article of war. He was found guilty of all the Charges and Specifications. 
There was no evidence of any previous conviction. He was·sentenced to be 
dismissed the service and to forfeit all pay and allowances due or to 
become due. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. The competent evidence for the prosecution shows that on 2 
October 1943, the accused was transferred from Fort McClellan., Alabama., 
to the 87th Infantry Division., Camp McCain, Mississippi., and while en 
route oa 16 October 1943 to join the latter organization he absented 
himself without leave until he was apprehended in Atlanta., Georgia, 12 
N~vember 1943 (Pros. Ex:s. 11 2., Extract copies of morning reports). 
During his unauthorized absence the accused wrote five checks drav.n on 
the First National Bank or Shelby., North Carolina., in the amounts and 
·on the dates nereinafter set forth, and received from the payees thereof 
cash in exchange., in the amounts indicated. At the time he cashed the 
respective checks the accused had no fW1ds to his credit with the First 

. National Bank of Shelby., North Carolina, but had previously closed his 
account at that bank at a time not disclosed by'tha record. 

Date Amount Payee 

23 October 194.3 tl5 Piedmont Hotel, Atlanta., Georgia 
n25 October 1943 $10 u II II 

II ll 11 IfZ7 October 1943 ~~12 • 
IIJ November 1943 $10 Imperial • • 
II5 November 1943 $10 ' . .. • 

The foregoing facts appear in the written stipulation entered 
into between the accused., his counsel., and the trial judge advocate., 
and accepted in evidence by the court., which appears as Prosecution 
Exhibit 3. 
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In support of Charge II and its Specification it was shown by 
the same stipulation that, on a date not appearing therein, the 
accused made out his check, dated 28 October 1943 in the sum of $25.55, 
drawn on the First National Bank of Sholby, North Carolina, and gave 
it 11 to the hotel manager of the Piedmont Hotel to pay a bill owed by 
the accused.• The check, payable to the Piedmont Hotel, was dishonored 
when presented for payment at the bank upon which it was drawn, because 
on that date there were not sufficient funds on deposit or to the credit 
of the accused with which to pay the check (par. 2 of Pros. Ex. 3). 

4. The accused, after having been advised of his rights as. to 
testifying., elected to make an unsworn statement through his counsel 
to the effect that he was inducted into the service in June 1941 and 
served as an enlisted man until l April 1942 at which time he was 
commissioned from the Officer Candidate School, Fort Benning, Georgia, 
He then volunteered for duty with the paratroops where he served until 
he was disqualified because of injuries and transferred to the Replace-· 
ment Pool at Fort McClellan., Alabama.. He believed that his misconduct 
was due to his disappointment in being disqualified for paratroop duty 
which temporarily affected his mental faculties (R. 9, 10). 

5. With reference to Charge I and its Specification, it was 
clearly established by the evidence, the written admission of the 
accused, and the plea of guilty, that the accused did as charged, 
absent himself from his station without proper leave from about 16 
October 1943 to about 12 November 1943. 

With reference to Charge II and its Specification the accused 
pleaded guilty to the giving of his worthless check to the'Piedmont 
Hotel with intent to defraud, lmowing at the time that the check was 
worthless and did thereby obtain credit from the hotel in violation of -
Article of war 95. 

A plea of guilty admit~ a.1.l of the elements of the offense charged. 
It was not necessary to offer a:rry evidence in support ot the Charge. 
The prosecution did, however, offer in evidence a stipulation (Ex. 3) 
which gave a partial explanation of the facts pertaining to this Charge. 
According to the stipulation the accused pa.id his hotel bill with his 
worthless check 9f 28 October 1943, when he knew he had no funds on 
deposit with the bank upon which it was drawn. The record does not 
disclose the details of the •credit• obtained nor the nature of the 
fraud committed. In view of the plea of guilty it was not necessary to 
prove all o~ the elements of the offense charged and,therefore, the 
Board of Review concludes that the record, of which the plea of guilty 
is a part, is legally sufficient to support the findings of guilty of 
this Charge and its Specification. 
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With• reference to Charge III and its Specifications, it was 
clearly established b7 the evidence, and admitted by the accused, that 
the accused.did on the dates specified procure cash for his.worthless 
checks upon five different occasions with the Piedmont and Imperial 
Hotels of Atianta, Georgia, when he knew that he had no funds on 
deposit with the bank upon which the checks were drawn. The intention 
to defraud may be inferred from these facts. Such conduct brings 
discredit upon the military service and for that reason constitutes 
a violation of the 96th Article of war. 

6. The Adjutant General's records show the accused to be 24 
years of age. He graduated from Shelby (N.C.) High School 1n 1939, 
acted as manager of a produce market for about 14 months, attended 
Brevard College for one year, and then enlisted in the service on 
24 June 1941. He served until 1 April 1943 when he graduated from 
ocs, Fort Benning, Georgia, and was conunissioned second lieutenant 
of Infantry. He was assigned to the Jrd Battalion Parachute Train
ing Regiment, Fort Benning. 

?. The court was legally constituted and had jurisdiction over 
the person and the subject matter. No errors injuriously affecting 
the substantial rights of the accused were committed during tpa trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to support the finding3 of guilty 0£ the Charges and 
Speci!ications and the sentence and to warrant confirmation thereo£. 
Dismissal and total £or£eitures are authorized upon conviction of 
violation of Articles of War 61 and 96. Dismissal. is mandatory upon 
conviction of violation of Article of War 5. · 

Judge Advocate 

Judge Advocate 
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. . 

1st Ind. 

· war Departmmt, J.A.o.o.,: S - JAN 1944- To the Secretary" of War. 

l~ Hermth transmitted for the action or the President are 
the· record ·of trial and the opinion of the Board of Review in the 

. ca.s~ of Seccnd ~utena.nt Clyde E. Justus (0-1316420), Infantry. 

2. I coneur in the opinion or the B09.rd or Review that .the 
record of tr1a.l. 1s·1egally sufficient to support the.f:indings ·or 
guilty of. all or the Crarges and Specifications and the sentence 
and to warrant confirmation of the sentence. I recol!lllend that the 
sentence. be confirmed but that the forfeitures be remitted. and trat 

. the sentence as thus modified be carried into execution. 

3. Inclosed are a draft or a letter for your signature, trans
mitting the r~ord to the President far his action, and a form of 

· Executive action desisned to carry into effect the r~connuandaticn 
hereinabove ma.de, should such action meet with app!'.'ow.l. 

e~~ci.~-
Myron C. Cramer , · 

Major General, 
· .3 Incls. The Judge Advocate General 

1 - Record of trial 
2 - Dft. ltr. tar sig. S/w
3 - Form of a ct.ion 

(Sentence confirmed bit forfeitures rend.tted. G.C.K.O. 106, 10 Mar 1944). 
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WAR DEPARTMENT 
A~ Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. 
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8 JAN 1944
SPJGH 
CM 245724 

UNITED ST.ATES ) FIRST AIR FORCE 
) 

T• ) Trial by o.c.:M., convened 
) at Army Air Base, Richmood, 

Seccnd Lieutenant STUART ) Virginia, 3 December 1943. 
D. LAWSON (0-795986), ) Dismissal. 
Air Corps. ) 

OPINION of the BOARD CF REVIEW' 
DRIVER, o•CONNCR and LOTTERHOS,Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to '.Ille Judge 
Advocate General• 

. 2. The accused was tried upon the following Charges and Specii'ica
tions: 

CHARGE Ia Violation of the 61st Article of War. 

Specifications In that Second Lieutenant Stuart D. Lawson, 443rd 
Fighter Squadron, 327th Fighter Group, did, w.tthout proper 
leave, absent himself' from his organization at Arrrr:, Air Base, 
Richmond, Virginia, .from about 19 OCtober 1943 to about 24 
October 1943. 

CHARGE Ila Violation of the 95th Article of War. 

Specification li In that Secom Lieutenant; Stuart D. Lawson, 443rd 
Fighter Squadron, 327th Fighter Group, did, at Anrr:, Air Base, 
Richmond, Virginia, on or about 24 October 1943, with intent 
to deceive Captain Rqmond E. Wilson, Adjutant, 327th Fighter 
Group, official~ state to the said Captain Raymond E. Wilson, 
that the reason .for his delay in reporting to the 327th Fighter 
Group for duty was that. his pregnant wife, who had accompanied 
hill from Westover Field, Massachusetts, had had an accident 
enroute which caused a miscarriage, necessitating her hos
pitalization, and further that he had sent a telegram to his 
organization explaining the delay, which statements were known 
by the said Second Lieutenant StUB:rl D. Lawson to be untrue in 
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that his wif'e had not accanpanied him from Westover Field, 
Massachusetts, to Richmond, Virginia, had not had an 
accident,· and had not su.t'!ered a miscarriage, nor had he 
sent a telegr8m to his organi1atim explaining his delay 
in reporting. 

Specification 2: In that Second Lieutenant Stuart D. Lawson, 
443rd Fighter Squadron, 327th Fighter Groupp did, at Army' 

. Air Base, Richmond, Virginia, on or about 24 October 1943, 
with intent to deceive Captain Lynn D. Sifford, Jr., 
Assistant Flight Commander of •n• Flight, 443rd Fighter 
Squadron, 327th Fighter Group, his superior officer, o.tti
cially state to the said Captain Lynn D. Sifford, Jr., 
that the reason !or his delay in reporting tor duty was that 
he had been tBking care of his pregnant wife and making 
arrangemmts for her hospitalizathn, which statement was 
known by the said Second Lieutenant Stuart D. Lawson to be 
untrue in that he -was not taking care of his wii'e nor mak
ing arrangements for her hospitalization. 

He pleaded guilty to Charge I and the Specii'ication thereunder, a?Xl not 
guilty to Charge II and the Specifications thereunder. He was found 
guilty of all Specifications and Charges, and was sentenced to be dis
missed the service. The reviewing authori.t;y approved the sentence and 

.forwarded the record of trial for actim under the 48th .Article of war. 

)• The evidence for the prosecutions 

a. Specification, Charge I a kl extract copy (Ex. 2) of special 
orders dated 13 OCtober 1943 showed accused relieved .from 37oth Fighter 
Group, Westover Field, Massachusetts, and assigned to •n• Flight, 443rd 
Fighter Squadron, 327th Fighter Group, Richmcmd, Virginia. A. teletype 
message (Ex. 3} stated that accused departed .fl'Oll Westover Field at noon 
on 16 October .for Richmond Arm::/' Air Base. !n e.xtract copy (Ex. 1) of the 
morning report of 443rd Fighter Squadron showed accused from assigned not 

, yet joined to absent ld.thout leave as of i9 October and .from absent . 
wit.hoot leave to duty as of 24 October 194). Accused reported to Captain 
RaymoJXl E. Wilson, adjutant of 327th Fighter Group, at Richmond Army .Air 
Base on 24 October 1943. This was the first the he reported there 
(R. 8-11). 

£• Specifications land 2, Charge II: At about 2:45 or 2150 P••• 
on Sunday, 24 October, accused reported to Captain W1lson at his office. 

-2-
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Captain Wilson stated that accused had been carried as absent without 
leave for several days and requested an "official explanation• of his 
absence. Accused replied that he and his wife had left Westover Field 
for Richmond, she accompanied him., she had an accident and a miscarriage, 
he took her to a hospital_ in Washington, spent about $2$0 for hospital 
expenses., had quite a time making aITangements, and lost several days in 
getting her properly cared for before proceeding to Richmond. When 
Captain Wilson remarked that accused had "a lot of tough luck", the 
latter agreed and stated that he was quite upset because of his 1'ife 1 o 
condition. Accused stated that he had forwarded a telegram f'rcm 
Washington explaining his delay, but Captain Wilson did mt receive it. 
Captain Wilson assumed that -when accused reported he knew- Captain Wilson 
was the group adjutant; there was a sign on his desk showing his name and 
"Adjutant"; he stated to accused "I am Captain Wilson• (R. ll-14). 

At about )ZOO p.m. the same day Captain Lynn D. Sifford., Jr• ., 
assistant flight commander of •n• Flight, talked to accused at group head
quarters, asked YJbere accused had been during the past week and stated 

· that they had been expecting hi.a but he had not sham. up. Accused replied 
that he bad lef't his former station at the right time and that he had been 
having trouble with "arrangements with his wife to make preparations f'or 
her to be in the hospital 'With a yolll'lgster--a child11 • Captain Sifford did 
not recall that he had stated his name and "reason !or being ther_en to 
accused, but assumed that accused knew., f'rom the way the question was 
asked, that he was the commanding officer of accused. There were several 
officers and enlisted men in the roan at the time. Captain Sifford men
tioned several letters far accused which had been receiTed., apparently 
mailed by his wif'e at New Loodon, Connecticut during his absence, and sug
gested to accused that, if' the story he bad given was correct, he should 
"check up" on it before telling it to the group camaander (R. lli-16,, 19-21). 

At about 4:00 p.m. Colonel Nelson P. Jackson., comnanding 327th 
Fighter Group, interviewed accused in his office, in the presence of 
Captain Sifford, Major Thomas J. Keating, Jr. and two others. Colonel 
Jackson advised accused that he was not required to answer any questions 
and that his answers might be used against him. In answer to questions b;y 
Colonel Jackson, accused stated that his w.U'e lived in New London,. 
Connecticut, he had last seen her on Saturday night a week before, he 
signed out at Westover Field about 17 October., left about 18 October., and 
"in the meantime• had been in Washington at the Washington Hotel. Accused 
stated further that his. wife was pregnant., had not had a miscarriage., ex
pected the baby about :March ar April 1944; and th.at he had been sight- · 
seeing in Washington, and bad not sent a telegram explaining his absence 
dur.1.ng the. week after he left Westover. Accused also stated that he bad 
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arrived at Richmond Army Air Base on the evening o£ 23 October, but did not 
report until the next day. He stated that he bad no excuse for ~s absence 
witllout leave (R. l.6-18, 22-28). 

4. The accused testified that he enlisted 17 March 1942, was com
missioned 14 Januaq 1943, and had about 225 hours of advanced. flJ'i,ng after 
his graduation. He left WestoTer Field on Saturday, 16 October, arrived at 
Richmond !ril\Y ilr Base about 7zOO p.11. en 23 October, am. reported his 
arrival at headquarters the next day. He reported at base headquarters at 
ab°"-t llaOO a.a., signed the register, arxi then went to lunch. He went to 
group headquarters and fcund some other officers reporting in. A sergeant 
in the classification office gave him some papers to fill out. A captain 
(whom he did not kn°" at the time, but. afterwards learned to be Captain 
Sifford, aesiatant flight c0lll1ll82lder) told him to take his papers to "the 
last door on the left" to "Captain Wilson". By mistake accused went through 
a long of'!ice and entered a door th.at "went in beside the desk". Accused 
did not. know ,mo Captain Wilson 111&.s, and did not see the sign on the front 
of the desk because he entered at the side. He handed Captain Wilson the 
paper and Captain Wilson, after reading it, began questioning accused. _ 
Accused did not at that time know that he -..as reporting •to the Adjutant in 
an ofticial capacity". Later Captain Sifford (not known to accused as 
assistant flight commander) asked him 'Where he had been and accused "re
lated this s~ry to him". Captain Sifford told him to report to the finance 
oi'!icer at base head.quart.era. On the way there, accused stopped at the post 
exchallge, wre Captain Sit.ford overtook him and stated that Colonel Jackson 
wanted to talk to him. Captain Sifford told him that he had better be sure 
that his "story was straight" "llhen he talked to Colonel Jackson (R. 28-34). 

On cross-examination accused testified that when he was questioned 
by Captain Wilson he made the following statements "flhich he knew at the 
time were not true z that his ldfe had an accident and suffered a miscarriage, 
that she was hospitalized as a result of the accident, and that he had sent 
a telegram to the 327th Group explaining his dela;r. When he talked to 
Captain Sifford, he stated that he had been making arrangements for the 
hospitalization of his wi.f'e {11ho was pregnant) during the time he was absent, 
and he knew the statement was not true (R. 34-37). 

S. The evidence shows and the pleas of guilty admit that accused was 
absent without leave from about 19 OCtober to about 24 October 1943. 

· J.s to Specifications 1 and 2, Charge II, the evidence shows that 
accused departed f'roa Westover Field, Massachusetts on 16 October 1943, 
iwler orders transferring him to "D" Flight, 44Jrd Fighter Squadron 327th 
Fighter .Group, krT!r,' Air Base, Richmond, Virginia. That night he sS:.. hi• 
'Rife at New London, Connecticut, 'Where she lived, and then proceeded to 
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Washington, where he spent the week in sightseeing. He arrived at 
Richmond Anny Air Base on the evening of 23 October. The next morning he 
signed in at base headquarters, and after lunch proceeded to group lread
quarters to report. While there he was asked separately by Captain 
Raymond E. Wilson, adjutant of 327th Fighter Group, and by Captain ~ 
D. Sifford, Jr., assistant fiight commander of "D" Flight, where he had 
been during the past week. To Captain Wilson., he falsely stated that when 
he left Westover Field his wife accompanied him, that she (in fact 
pregnant) had an accident and miscarriage, that he had lost several days 
in Washington in arranging for her care and hospitalization, and that he 
had sent a telegram to the 327th Group explaining the delay. To Captain 
Sifford accused falsely stated that he had been maldng arrangements for 
the hospitalization of his wife during the time he '!ra.S absent. 

About an hour later, accused was interviewed by the ccmmanding 
officer of 327th Fighter Group, after Captain Sifford had advised him to 
tell a •straight" story. it that time, accused told the truth. In his 
testimony, accused claimed that when be made the false statements he did 
not know that Captain Wilson was the adjutant., nor that he was reporting 
to the adjutant in an off'icial capacity, and did not kno,r who Captain 
Sifford was. 

In the 
0 

·opinion of the Board of Review, accused was shown to be 
guilty of Specifications l a'l'ld 2, Charge II, whether or not he knew the 
official positions of the two officers to whom he made false statements., 
Bota officers were his superiors in grade, they were obviously present at 
group headquarters in an official capacity, and accused was there for the 
express purpose of reporting for duty under his orders. He knew that he 
had been absent without leave for about five days, and that in all 
probability he wo11ld be called on for an explanation. He was expressly 
sent to Captain Wilson far the purpose of presenting the papers wtdch he 
had filled out as a part of reporting for·duty.· Under these circumstances, 
the contention that the statements were casually made, am not lmown to 
be official, is frivolous, arrl merits no consideration. The evidence 
ahows that accused intended to deceive officers in authority over him as 
to the reason for his delay in reporting. 'Ihe Manual includes knowingly 
making a false official statement among instances of violation of the 9Sth 
Article 'of War (MCM, 1928, par. 1.51). 

6. a. The defense objected to the testimony o£ Canta.in Wilson as 
to the reasons given by accused for his absence, on the ground that ac
cused had not been warned of his right not to incriminate himself (R. 11-lJ). 
In the opinion of the Board of Review the objection was properly overruled. 
This evidence was not· offered as an admission or confession, but in proof 
of an essential element of the offense of mald.ng a false official stateoant. 
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'lhe failure to give 'Warning of rights under the 24th Article of War is 
material 9n the question whether a confession or admission is voluntary 
and admissible in evidence, but it does not create a license to make 
false official statements. 

b. On cross-examination or accused, he was asked 'Whether he . 
had been punished under the 104th Article of War for breach of re
stricti.on at Westover Field, an objection was overruled, and he answered 
in the affirmative (R. 37). The ruling was erroneous, as such proof o£ 
other offenses is normally not~ irrelevant to the issues, but pre
judicial to an accused. However, in view of the fact that the guilt or· 
accused was clearly proved by the evidence., including that of accused, 
it is the opinion of' the Board ths.t the error did not injuriously affect 
the substantial rights of' accused. 

7. The accused is 22 years of age. The records of the Office of' 
'!he .Adjutant General sha.- his service as follows: Aviation cadet from 11 
April 1942; appointed second lieutenant, Arm:! ot the United States., and 
actiTe duty, 14 January 1943. 

8. 'lhe court was legally constituted. No errors injuriously af
fecting tbs substantial rigllts ot accused were canmitted during the trial. 
The Board of' Review is oi' the opinion that the record of trial is legally 
sufficient to· support the fin:lings of' guilty- and the sentence., ard to 
warrant confirmation oi' the sentence. Dismissal is authorized upon con
viction oi' a violation of the 61st Article of War and mandatory upon con

.victicn of a violation of the 95th .Article or War. 

/ 

--""'~---......--~~~......::...~....:;;;=-~-';..;;.._ _..,Judge Advocate 

__, /_·_-_.<_~-:-----··-1,_>;,i.<,-_· 
1 ---~-'--..J Judge Advocate 

--aJ-ri~~-------_____,,Judge Advocate 
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1st Ind. 

, 20 JAN 1944
War Department, J •.A..G.o., - To the Secretary o:f War. 

1. Herewit.h transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Ueut:.enant ,Stuart D. Lawson (0-795986), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty am the 
sentence, ard to warrant confirmation of the sentence. 'The accused was 
absent without leave £or.about five days and., on reporting to his organi
zation., with intent to deceive made two false official statements., orally., 
of the reason for his absence. I recommend that the sentence to di'smissal 
be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmitting· 
the record to the President for his action, and a-form of .Eicecutive action 
carrying into effect the recommendation made above. 

Myron c. era.mer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl.1-Record of trial. . I 

Incl.2-Drft. ltr. for sig. 
of Sj\'f. 

Incl.J-¥orm of action. 

(Sentence confirmed. G.C.M.Or 129, 16 Mar 1944) 
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WA.R DEP&T~!:1:NT 
Army Service Forces 

In the Office of 'l'he Judge Advocate General 
Washington, D.C. 

Si'JJ,~ 4 JAN 1944CM 245726 

UNITED STA.TES ) THIRD A.IP. FCflCE 
) 

v. I 
\ Trial by G.C.H., convened at 
) Tallahassee, Florida, 4, 13, 

Private GEORGE J. VEST .. ) 25 and 26 October 11)43. Dis
(&:)43683), 439th righter ) honorable discb,.arge and con-
Squadron, III Fighter ) finement for life. · 
Command. ) Penitentiary. 

Rt"'VIE\'{ by the B~D OF REVIEW 
ROUNDS, HEPBURN and W.EDERICK, _Judge Advooates. 

1. The record of trial in the case of t..rie soldier named above 
has been examined by the Boo.rd of Review. 

2. The accused was tried upon the following Charge and Specifi
cation: . 

CH.i\P..GE: Violation of the 92nd Article of War. 

Specifications In that Private Ceorge J. Vest, 439th 
Fighter Squadron, III Fighter Cormra.nd, Dale :abry 
_'\.ir Base Area Command, Tallahassee, Florida, did 
at the esta.blish!llent known as, Jose Spaghetti House, 
located in Leon County, Florida, on or .abo11t 
September 1, 1943, with inalice aforethought, wil
fully, deliberately, felcniou::;ly, unlawfully, and 
with premeditation kill one Private Ro';)ert c. 
Peoples, 439th Fighter Squadron, III Fighter 
Command, 1)al.e M9.bry .\ir Base A.rea Col!Irlruld, Talia- . 
has see, Florida, a hunan being, by stabbing him 
about the neck an1 chest with a deadly weapon, to 
wit, a knife. 

He pleaded not guilty to, and was found e,.1il ty of, the Charge and 
Specification. Evidence of three previous c0I1victions consisting of 
(a) a conviction by :c:;'.1mmary court-martial. for being absent with.out 
leave for two days, (b) a conviction by summary court-martial for 
breaking restrictions and appearing drunk in uniform, and (c) a con
victidn by special court-martial for entering an area prohibited to 

• 
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military personnel and being absent without leave for a period of 
!our days, was introduced at the trial.: He was sentenced to dis-:
hon~ble discharge, forfeiture of all pay and allowances due, or . 
to beoane due, and confinement at hard labor at 81.lch place as the. 
reviewing authority ma.y direct for the teJ'J!l of his natural life. · 
The reviewing authority approved the sentence, designated the (United 
States Pmitentiary, Atlanta, Georgia, as the pl4ce of confinepient 
and forwarded the record of trial for action under Article of War 
s~ . 

.3. The competent evidence for· the prosecution may be summar
ized as follows, 

. The accused, George J. Vest, a.t the time or the occurrence, 
was ,. private in the 439th Fighter Squadron, llI Fighter Command, · 
stationed at Tallahassee, Florida. About two o• clock in the morning 
.or l September 194.3, he lf8Ilt to the tour.1st home of a Mrs. Rub1 
Reeves in Talle.hassee, lib.ere he had previously stayed from time to 
time,and rented a· roan.·. Between four and five o'clock of the a!'ter
noon of that day.he was joined by Corporal John W. Dorsey, Private -
G. J. Liebscher, and Private Robert c. Peoples, the deceased.· The 
four went into the living room, turned on the radio and were talking 
and lB.ughing (R. 20). About an hour later, in company with Mrs. 
Reeves~ they dro;ve to the office of the Wea.tern Union, where cne of 
the soldiers coil.versed with Mrs. Reeves• n,iece, Myrna Smith, who was 
employed at that office (R. 60). They purchased three bottles ot 
liquor. and r~turned to Mrs. Reeves• and consumed th~ contents- of cne 
bottle and half o! another. About 61.30 p.m. they again left llrs. 
Reeves• by automobile, picked up ]ti.ss Smith at the Western'.Unic:n 
office and drove to Jose• s Spagll!tti House. The accused drove the 
car (R. 21). The main entrance to the Jose Spaghetti House ns at 
the north end o! the building and opened directly into a dance noor 
that extended .fran north to south the length of the building. Five 
small dining rooms opened off this dance floor an the east aoo a 

·si.'llilar number on the west side. They were numbered clockwise from 
1 to 10, number .l being in the northeast corner and number 10 :in the 

· northwest corner of the building. Roo::i number 8 was situated ·oo the 
west side and near the middle of the dance· !loor. It was a room 
approximately eight by nine feet in size and ccntained a· table, 
approx:im!tely five by three i'eet three inches in size, and six chairs. 
The laiger dimension of the table extended east and west and there 
was cne chair at each end and two en each side. The door of room 8 
-was 28 inches .wide and near the northeast corner of the room. The 
north edge of the· table extended to about the south side of the door. 
Two of the five small tables surl'ollllding the dance floor were against 
the west mll. One lBs between rooms ? and 8 and the other between 
rooms 8 and 9 (R. llv-16; Exs. 2, 3; 4, 6). The accused and those. 
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accompanying him occupied room No. 8. When they were first seated 
Dorsey occupied the chair at the east end o:f the table. Miss Smith 
sat on the south side of the table immediately to his left and 
Peoples on the north side immediately to his right. Mrs. Reeves sat 
on Miss Sm1th1s irmnediate left and Liebscher to the immediate right of 
Peoples. Accused sat at the west end of the table (R. 21) • . 

Someone of'the group had brought a bottle of whiskey into Jose•s 
and placed it on the table. They ordered six bottles of coca cola 
and placed their orders £or food, but the witnesses were not certain 
as to whether any one drank any more whiskey. 

Very shortly after all were seated, as above outlined, Liebscher 
said something (not disclosed by the record) to Dorsey which provoked 
the latter to invite him outside to settle their differences. Liebscher 
made no move to accept the challenge, but Peoples told Dorsey he would 
go outside with him, and they did go outside together (R. 22). Dorsey 
testified that his difference with Liebscher arose over the latter's 
making too much noise and acting silly and not from Liebscher•s touch
ing him (R. 107-8); and that when he and Peoples went outside together, 
the latter •stuck up with Liebscher• and cooled him (Dorsey) off and took 
him back inside (R. 64-65). Upon their return, Mrs. Reeves., not !mow
ing what their.feeling toward each other was, exchanged seats with 
Dorsey, and she thereafter sat at the east end of the table (R. 22). 

Thereafter, Llebscher •bothered•· Dorsey again and the latter le:ft 
and did not return until after the fatal difficulty between Peoples 
and Vest (R. 22). 

Mrs. Reeves: testified that after Dorsey had gone out Peoples was· 
arguing (with whom is not disclosed) and a waitress came in and told 
him that i:f he didn•t stop the arguing she was going to call somebody. 
Peoples said, •Go ahead and call anybody you want.• Whereupon, accused 
said to Peoples •you'd better remember that pass.• Peoples immediately 
sprang to his :feet and said to Vest, •You just keep out of this, that 
is none of your affair.• The reference to the pass had apparently made 
Peoples angry and he went around the east end and south side of the 
table to where Vest was seated. He then, as Mrs. Reeves recounted the 
incident., put his hands on Vest•s shoulders and pushed him •dOl'lll and 
down until he-was al.most on the floor.• }Jrl"I. Reeves did not see 
accused on the floor but next saw him and Peoples standing. Peoples 
then pushed accused back into his chair and, according to the witness, 
•just pushed and pushed him.• Mrs. Reeves did not see Peoples with 
e.n.7 weapon, nor did she see him strike Vest any blow that could hurt 
him. In addition to the acts above described, Peoples •just had a 
hold of him (accused) and kept kind of shaking him• (R. 22). She did 
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not know what terminated the struggle, but Peoples and accused wa.Lked 
back around the south side and east end of the table close together; 
Peoples going to his seat and Vest going outside the door, remarking, 
as he did so, that he was leaving (R. 23). 

Almost immediately- after leaving the room, accused returned and 
began rapidly to strike deceased. As she put it, .•It was just like · 
_a .flash when he came back and landed on him• (R. 23, 31). She did not 
know whether Peoples had actually resumed his seat and did not see ac
cused with a knife, but after accused had left the room a second' time 
she saw that Peoples was bleeding and saw him fall. 

·Lcyrna Smith, testified that Dorsey and Liebscher were arguing 
during the evening and then Dorsey and Peoples got into·an argument 
(R. 72). After that had subsided Peoples advanced upon vest as he 
was seated at the west end of the table, the latter stood up and 
Peoples seized him by the collar and pushed him up against the wall 
but did not strike him (R. 73), She did not see Peoples push Vest almost 
to the floor.• She heard Vest say, •Let's quit and sit down and be 
quiet•~ and both Peoples and Vest then resumed their seats~ Both 
appeared to be •mad•. .A.!ter Peoples had regained his seat, either he 
or Vest said something else of an argumentative nature, whereupon 
vest said th&t he did not want to break up the party and that he was 
leaving. Vest left the room but returned and began stabbing Peoples 
with a knif'e that had a three or four inch blade. Peoples was seated 
lrllen the attack was ma.de and was •kind ot fying down on the chair9 
1'hile it was continuing (R. 70-72). They were both angry (R. 74). 

Private Liebscher testified that he was so drunk at the time 
that he remembered nothing about the.incident (R. 66-68). Corporal 
Dorsey was not present at the time and knew nothing about the 
occurrence. 

Corporal Sam Valente (R. 52-53) and Miss Johnnie Little (R. 54) 
lrllo were in one of the rooms across the dance floor opposite room 8, 
testified to seeing the accused striking the deceased with a knife 
while they stood in the doorway of Room 8. The accused held Peoples 
~th his right· hand as~ struck him with the knife in his left hand 
(R. 54). 

Jose Gionta, owner of Jose Spaghetti House, testified that de
ceased was lying across his chair while he was being struck, with his 
attacker leaning over or lying on him (R. 5$). He threatened to call 
the M.P.•s, and then the accused ran from the house hurriedly- and 
jumped in a car. 
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Sergeant Clarence R. Deverweare, who was sitting at the tabl~ 
between rooms 8 and 9, testified that accused stepped outside the door 
of room 8, whirled and went back inside, and then ran from the room and 
building, jwnped in a _car and left (R. 45, 51). 

Mr. James M. Jones, in describing accused's departure from the· 
buildir.g, testified that he walked out slowly but in a determined manner, 
and that he had a set expression on his face (R. 43). 

Accused was taken into custody by E. G. Smlton, Highway Patrol
man, and Sergeant Harry Thali'ord shortly after the difficulty. They 
came upon him about six or seven miles from Jose• s Spaghetti House on 

· Highway 90, in the opposite direction from Tallahassee. When the 
officers came up to him, accused was looking under the hood of the car. 
The left side of the car was •sma.shed up, glasses were.. broken, and the 
windshield was broken•, indicating the car had recently been in an · 
accident. Accused sought help to get the car back on the road, repre
senting that ha had borrowed it and wanted to return it to .its o,mer 

·in Tallahassee. A search of accused disclosed no weapons. He asked 
what he was •being carried in .for• and, upon being told that a man had 
been stabbed and that he was the man who did it,· he told the officers · 
they- must have the wrong man, that he kn811' nothing about it (R. 35, 'J"/) • 

. 
. The officers who arrested accused testified that he had been 

drinking but was not drunk. The other witnesses testified that accused 
was. not drunk before or at the time o.f the difficulty, and that, in 
tact, bei'ore his trouble nth deceased, he had been ·the quietest and 
best behaved one of the grou.p. , 

Peoples, after having been given some first aid-at the scene 
of the trouble, arrived at the hospital at 8:10 p.m. and died two minutes 
later (R. 18, Ex. 9). Some :fourteen wounds were round on his body'. The 
undertaker, Mr. Culley, described them as followsa 

•There was one large puncture wound directly between the 
!"ight clavicle medial side and piercing the thoracic wall 
incising the clavian vein. There was a hemorrhage at this 
point. Number 2 was a small wound immediately inferior to the 
above described wound, which did not pierce the wall o.f the 
thoracic cavity. Third wound was a small wound, I would 
say about 1/2• in depth, a puncture wound 1/4• in width, and 
to the right of the middle part or the sternum between the 
3rd and 4th ribs, about on the level between the 3rd and 
4th ribs. There was a wound, number 5 on this diagram, which was 
a large gaping wound, I would say about l~ in length and about 
3/4• 1n ld.dth, that apparently had just pierced the thoracic wall 

·and went no.farther or stopped in the thoracic wall below the 
distal third of the left clavicle, I would say about 211 below. 
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There was some hemorrhage from this wound. There was a wound 
from the anterior surface of the upper third of the left a.rm 
proceeding medially along the wall of the thoracic cavity 
and terminating in the wound described immediati!ly before this. 
There was one on the back of the neck, the left side of the 
back of the neck, about right at the base of the neck about 
2• from the spine, a gaping wound about l• by 3/4• proceeding 
obliquely for, about 2• to terminate against the spine. There 
was a wound on the left anterior surface of the neck measuring 
about l• to 1~ long and about 1/2• wide proceeding down 
innnediately beneath the skin and over the left trapezius muscle, 
and when we probed in this wound, I believe it was about lf or 
21' in length. There was superficial wound over the left tem
poral region, number 13 on the diagram, and there was a great 
deal of discoloration currounding this wound. Number 14 was a 
bruise and I would describe it as small broken spots on_the 
outer tissues, greatly discolored over the right eyebrow medi
al position. I think that covers it• (R. 33-34, Ex. 7 and S). 

Captain Loys w. Willey, M.C., who was attending deceased at the 
time he died, and Mr. Culley testified that, in their opinions, Peoples 
died from the effects of the above described wounds and resulting hem
orrhage. 

. ' 
4. Accused, after having been .fully advised of his rights, elected 

to be sworn and testified in his own behalf. His testimony and that of 
other witnesses called by the defense may be summarized as follows: 

\ . . 

Only his mother is living, his father having died some eleven 
years previously. Since the death of his father he has taken care 
of and contributed to the support of his mother. He is married and 
has a daughter, two years of age. He has been married a little over 
three years but has not lived with his wife for almost three years. 
He has, however, continued to support his wife and child (R. 90) • 

. Accused drank considerable whiskey during the a,fternoon and 
night of 31 August 1943,, be!ore going to Mrs. Reeves' house. He began 
drinking again at Chris I Place -in the evening o! 1 September and , 
continued to drink after returning to Mrs_. Reeves• house, as well as 
after he'reached Jose•sspaghetti House. At least once at each of 
the latter places, he drank a half water tumbler of whiskey per drink 
(R. 90-91,, 92, 93). · 

An argument occurred at Mrs. Reeves• house between Uebscher 
and Dorsey, arising as a result of the former•s grabbing the latter 
by the penis (R. 92). Upon at least two occasions after they reached 
Jose,•s Spaghetti House., Liebsoher attempted to repeat this act., and 
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Sergeant Clarence R. Deverweare, who was sitting at the tabl~ 
between rooms 8 and 9, testified that accused stepped outside,the door 
or room 8, whirled and went back inside, and then ran from the room and 
building, jumped in a car and left (R. 45, 51). 

Mr. James M. Jones, in describing accused's departure from the 
buildir.g, testified that he walked out slowly but in a determined manner, 
and that he had a set expression on his face (R. 43). 

Accused was taken into custody by E. G. Smlton, Highway Patrol
man, and Sergeant Harry Thal.ford shortly after the difficulty. They 
came upon him about six or seven miles from Jose's Spaghetti House on 
Highway 90, in the opposite direction from Tallahassee. When the 
officers came up to him, accused was looking under the hood of the car. 
Tne left side of the car was •smashed up, glasses were broken, and the 
windshield was broken•, indicating the car had recently been in an 
accident. Accused sought help to get the car back on the road, repre
senting that he had borrowed it and wanted to return it to its owner 
in Tallahassee. A search of accused disclosed no weapons. He asked 
what he was •being carried in for• and, upon being told that a man had 
been stabbed and that he was the man who did it, he told the officers · 
they must have the lfI'Ong man, that he kn81f' nothing about it (R. 35, T/). 

, The officers who arrested accused testified tha.t he had been 
drinking but was not drunk. The other witnesses testified that accused 
was. not drunk before or at the time of the dif.t'iculty, and that, in 
.t'act, before his trouble with deceased, he bad been the quietest and 
best behaved one of the group. 

Peoples, after having been given some .first aid at the scene 
or the trouble, arrived at the hospital at 8:10 p.m. and died two minutes 
later (R. 18, Ex. 9). Some f'ourteen wounds were .found on his body. The 
undertaker, Mr. Culley, described them as .follows: 

•There was one large puncture wound directly between the 
right clavicle medial side and piercing the thoracic wall 
incising the clavian vein. There was a hemorrhage at this 

. point. Number 2 was a small wound immediately interior to the 
above described wound, which did not pierce the wall o.t' the 
thoracic cavity. Third wound was a small wound, I would 
say about 1/2• in depth, a puncture wound 1/4• in width, and. 
to the right of the middle part of the sternum. between the 
3rd and 4th ribs, about on the level between the 3rd and 
4th ribs. There was a wound, number 5 on this diagram, which was 
a large gaping wol.llld, I would say about 1~ in length and about 
3/4• in width, that apparently had. just pierced the thoracic wall 

-and went no_ .farther or stopped in the thoracic wall below the 
distal third of the left clavicle, I would sa:y about 211 below. 
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-There was soma hemorrhage from this wound. There was a wound 
· from the anterior surrace of the upper third of the left arm 
proceeding medially along the wall of the thoracic cavity 
and terminating in the wol.l-Ild described inunediately before this. 
There was one on the back of the neck, the left side of the 
back of the neck, about right at the base of the neck about 
2• from the spine, a gaping wound about 1• by 3/4• proceeding 
obliquely for about 2• to terminate against the spine. There. 
was a wound on the left anterior surface of the neck measuring 
about l• to li" long and about 1/2• wide proceeding down 
inunediately beneath the skin and over the left trapezius muscle, 
and when we probed in this wound, I believe it was about ll or 
211 in length. There was superficial wound over the left tem
poral region, number 13 on the diagram, and there was a great 
deal of discoloration ::urrounding this wound. Number l4 was a 
bruise and I would describe it as small broken spots on_the 
outer tissues, greatly discolored over the right eyebrow medi
al position. I think that covers it• (R. 33~34, Ex. 7 and S). 

Captain Loys w. Willey, M.c., who was attending deceased at the 
time he died, and Mr. Culley testified that, in their opinions, Peoples 
died from. the effects of the above described wounds and resulting hem
orrhage. 

4. Accused, after having been fully advised of his rights, elected 
~o be sworn and testified in his own behalf. His testimony and that of 
other witnesses called by the defense mc3:y be sunnnarized as follows:· 

Only his mother is living, his father having died some eleven 
years previously. Since the death of his father he has taken care 
of and contributed to the support of his mother. He is married· and 
has a daughter, two years of age. He has been married a little over 
three years but has not lived nth his wife for almost three years. 
He has, however, continued to support his wife and child (R. 90) • 

I . 

. Accused drank considerable· whiskey during the afternoon and 
night of 31 August 1943, before going to Mrs. Reeves• house. He began 
drinking again at Chris' Place in the evening of 1 September and . · 
continued to drink after returning to Mrs. Reeves• house, as well as 
after he reached Jose•sspaghetti House. At least once at each of 
the latter places, he drank a half water tumbler of whiskey per drink 
(R. 90-91, 92, 93). 

An argument occurred at Mrs. Reeves• house between Liebscher 
and Dorsey, arising as a result of the former•s grabbing the latter 
by the penis (R. 92). · Upon at least two occasions after they reached 
Jose•s Spaghetti House, Liebscher attempted to repeat this act, and 
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it was that which caused the troub.Le between him and Dorsey and which 
made Dorsey want to· take him out and beat him up (R. 93). · 

Liebscher and Dorsey were 
0 

also using profanit7, and accused 
tried to stop the arguments and the use of profanity by admonishing 
them to show some respect for the ladies (R. 93). 

Peoples was siding with L:iebscher and got mad and asked Dorsey 
to leave the table. Dorsey lei't the room, but when the food was brought 
in, accused went out and pursuaded him to return (R. 93). 

Liebscher thereafter renewed his argument with Dorsey and when 
accused was unable to quiet them down, he decided to leave the party. 
When he started to leave, Peoples met him near the center of the table 
on the south side. Peoples looked angry and accused, being afraid of 
him, backed to his (accused's) chair at the west end of the table. When 
accused reached his chair, Peoples struck him in the chest with his 
fist and knocked him dovm. Accused tried three times to rise and upon 
each occasion he was knocked down·by hard blows in the chest from the 
fist of Peoples. Accused then asked Peoples to forget the matter and to 
go back and sit down (R. 94). · 

Peoples returned to and resumed his seat, still looking very 
angry, but told accused that if he got up ha would •knock his block 
off1t (R. 94). Accused did not lmow 'Whether Peoples was angry at him 
because he had brought Dorsey back to the party or because he (Vest) 
was trying to leave the party (R. 97). 

For fear he would get into a fight if he remained with the party 
longer, accused arose from his chair and started out of the room a 
second time. His· line of travel to the door was around the south· 
side and east end of the table. As he approached toward the door, 
Peoples, iooking very angry, leaped from his chair and awaited him. 
He (Peoples) was leaning forward with his arms up and his fists closed 
(R. 95). Accused had opened his lmife, a knife with a blade between 

_two and three inches long as ne advanced toward the door. He had no 
intention of using the lmife unless it became necessary to defend himself 
(R. 101). It was a 9 tight squeezen between the chair at the east end 
or the table .occupied by Mrs. Reeves and the wall and it was impossible 
to get out of the door of the room without coming -within Peoples' reach 
(R. 95). Accused thought Peoples was going to reach out and grab him 
and 11ne.;...· kill him• so he defended himself by striking Peoples a few 
blows with the lmife. He could remember striking only three or four 
blows (n. 95). He deni~d +.hat he stepped out of the room just before 
striking Peoples (n. 96). Th3 accused lmew Peoples to be a professional 
boxer.in good.physical condition, some five ihches taller th«n he, and 
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had a reach about tour inches longer (R. 95). His recollection of the 
details of the encounter was not clear. He was angry arid afraid. He 
did not recall whether the deceased actually grabbed him or he the 
deceased {R. 96-101). He had no intention ol' killing the deceased 
(R. 97). They were friends and had known each other a.."ld had worked 
together for about eight months. They had never had any previous 
arguments (R. 96). 

A:t'ter finally leaving Room 8 the accused walked out of the build
ing and drove off 1n Mrs. Reeves• automobile for the purpose of going 
down the road a way and let things cool of!. He was not running away. 
He did not know at the time that he had seriously injured Peoples. He 
lost control of the car :when he attempted to light a cigarette (R. 96, 
104). . 

The accused claimed he had drunk so much liquor that ne did not 
remember all of the details of the occurrence, but he did remember the 
argwnents and profanity and most of that which had taken place (R. 97). 
He did not recall what had happened to the knife after he used it (R. 105). 
Corporal Roy B. Tangel and First Sergeant Robert E. Wiseman testified 
that the accused enjoyed a good reputation for peace and good order among 
the men of his organization (R. 106, 107). 

Corporal Robert A. Merrick testified for the accused that he was in 
Roan 3 at Jose• s and heard the disturbance in Room 8. When he looked 
through the door he saw the accused t17ing to free himself from Peoples 
who had a hold of him. Accused gave Peoples a 8 couple of shoves•. and 
Peoples fell on the floor. He picked himself up and collapsed against 
the side of the door and fell again to the floor (R. 85). 

5. It was clearly e,st~lished by the evidence tha.t the accused, 
Private George J. Vest, stabbed Robert C. Peoples, a human being, with 
a knife at the time and place averred in the Specification and thereby 
caused his death. The accused has been charged with and found guilty 
of murder. Murder is the unlawful. killing of a human being with malice 
aforethought. The legal questions presented are whether the killing 
was unlawful 'and whether nalice a.forethought was present at the time. 

•unlawful• means without legal justification or excuse. A 
homicide committed in the performance of a legal duty is a justifiable 
one. Vest certainly was not acting in the performance of any iegal 
duty and it therefore follows that the killing or homicide was without 
legal justification. Was it excusable? A homicide committed in self 
defense is excusable. In order that a killing may be excused on the · 
ground of self defense, however, the killing must have been believed 
on reasonable grounds by the person doing the killing to be ne~essary 
to save his life or to prevent great bodily harJll to himself. The 
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danger must be believed on reasonable grounds to be imminent., and no 
necessity will exist \Ultil the person., i! not in bis own house, has 
retreated as rar as he safely can. When these principles of law are 

· applied to the facts it becomes clear that the accused did not kill 
in self defense. While he maintained that he believed Peoples was going 
to inflict great bodily harm upon him., yet the weight o! the evidence 
tended to show that Peoples was unarmed, had withdrawn to his own chair., 
and displayed no intention of inflicting a:ny harm to the accused., much 
less great bodily ha.r,n. The accused's belief therefore., if it did exist., 
was not based upon reas~able grounds. Besides., the evidence was al.so 
clear that accused had reached and safely passed through the doorway 
of Room 8. He could have •retreated• with safety to himaelf and avoided 
further combat. Instead of doing so he returned to the room and became 
the aggressor. The court was under such circumstances justified in .find
ing that the killing was not excusable on the ground of self de.t'ense 
but was., as the definition above terms it., •unlawful•. 

was there malice aforethought? Mal.ice does not necessarily mean 
hatred or personal ill will toward the person killed., nor an actual 
intent to take his life. The term •malice• is a technical one. Chief 
Justir-A Shaw in com. v. Webster, 5 Cush 296; 52 Am. tee. 7ll., explains 
it as follows: 

•***Malice, jn this definition., is used in a technical 
sense, including not only anger, hatred, and revenge, but 
every other un.Lawful and unjust;i.fiable motive. It is not 
confined to ill-will toward~ one or more individual persons, 
out is intended to denote an action flowing from any wicked 
and corrupt motive, a.thing done malo animo, where the fact 
has been attended with such circumstances as carry in them the 
p~ain indications of a heart regardless of social duty, and 
fatally ber.t on mischief. And therefore malice is implied 
from any deliberate or cruel act against another., however 
sudden. 

* * * * 
•***.It is not the less malice aforethought, within 

the meaning of the law, because the act is done suddenly 
after the intention to commit the homicide is formed; It 
is sufficient that the malicious intention precedes and 
accompanies the act of homicide. It is manifest, therefore., 
that the words •malice aforethought, 1 in t~1e description of 
murder., do not imply deliberation, or the lapse. of consider
able time between the malicious intent to take life and the 
actual execution of that intent., but rather denote purpose 
and design in contradistinction to accident and mischance• 
(Connnonwealth v. Webster., 5 Cush. 296; 52 Am. 03c. 711) • 

• 
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Peoples• death was not brought about by any accident. or mischance. It 
resulted fran vest's purpose and design to do him bodily harm with a 
knif'e. 

It follows from the foregoing that there was sufficient evidence 
to support a finding that the accused had malice aforethought when he 
killed Peoples. Even assuming that he did not intend to kill 
Peoples, as he contended, yet stabbing Peoples with such a dangerous 
weapon as a knife thirteen or fourteen times in and about the neck and 
chest. was an act intended to do great bodily harm so wantonly perfonned 
as to evidence disregard for Peoples' life. Malice may be implied under 
such circumstances. 26 Amer. Jur. par. 41, page 186. 

It was argued by defense counsel that if the killing was found 
not to be in self defense it was cormnitted in the heat of sudden passion 
caused by provocation and therefore was voluntary manslaughter and not 
murde;. 

Manslaughter is defined as unlawful homicide without malice 
,aforethought and is either voluntary or involuntary. 

Voluntary manslaughter is -where the act causing the death is 
committed in the heat of sudden passion caused by provocation (MCM, 19281 
par. 149!., p. 165). 

•pie law recognizes· the fact that a man may be provoked 
to such an extent that in the heat of sudden passion, caused 

·by the provocation, and not from malice, he may strike a blow 
before he has had time to control himself, and therefore does 
not in such a case punish him as severely as if he were guilty 
of a deliberate homicide. 

•In voluntary manslaughter the provocation must be such 
as the law deems adequate to excite uncontrollable passion 
in the mind of a reasonable man; the act nust be committed 
under and because of the.passion, and the provocation must not 
be sought or induced as an excuse .for killing or doing bodily 
harm (Clark). · 

•The ki11ing may be manslaughter only, even if intentional; 
but -where sufficient cooling time elapses between the provocation 
and the blow the killing is murder, even it the passion persists. 

* * * * * * 
•Instances of inadequate provocation are: Insulting or 

abusive words or gestures, trespass or 9ther injuries to 
property, and breaches of contract.a 

• 
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By its finding of guilty the court has concluded that eith3r the pro
vocation was ~ot legally sufficient to excite uncontrollable passion 
in the mind of a reasonable man or that there was a sufficient cooling 
time between the provocation and the blow for a reasonable person's 
passion to subside. 

In the opinion of the Board of Review the court's conclusion 
is supported by t.he evidence. Peoples was entirely unjustified in 
attacking Vest and pushing or striking him. True it is that Peoples 
was physically larger and stronger than ~est and may have been a bul4 
in picking on the accused who had offered no violence or oppos1tion 
of any kind. It is also true that vest who had always been friendly 
with Peoples had no apparent motive to kill or even injure Peoples. 
His stabbing of Peoples undoubtedly, resulted from anger or passion in- · 
nuanced by Peoples provocation. and liquor. The question however., 
whether the provocation was sufficient to excite a reasonable man or 
whether under the circumstances a sufficient time elapsed between 
Peoples• attack upon Vest and vest's fatal attack on Peoples for a 
reasonable person's passions to cool., are i'or the court to determine 
under the evidence. In view of the surrounding circumstances., namely 
that .Peoples• attack., while unjustified., was not of a particular4 
vicious nature - no apparent injury was 1nf11eted upon vest-; that 
Peoples had· withdrawn to his seat and had actually seated himselfJ and 
that-Vest., according to some of the witnesses., had calmly walked out of 
the room with a remark that he was leaving., before he returned_to strike 
the .fatal blows., the court was justified in finding th.s.t the offense 
was murder and not voluntary manslaughter. Having arrived at that con
clusion it was mandatory upon the court under the provision o.f Article 
of War 92., to impose a sentence o! lif~ imprisonment or death. 

6. Xhe record shows the accused to be 21 years ot age. He served 
in Company F., 28th Infantry., .from 7 Januar;y 1938 to 5 Novemoor 19.38. He 
again enlisted at Roanoke., Virginia., 31 March 1941., to serve for three 
years. , 

7. The court was legally constituted and had jurisdiction over the 
person and subject matter. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 

. to support the findings ot guilty and the sentence., .and to warrant con-_ 
f'irma.tion o! the sentence. Dishonorable· discharge., total forfeitures _ 

~~·ofun;:;~s~ent ~-au~~·~ ~ction~ a vicJ.ation of 

JI,~ -- f; -t <~ , Judge Advocate 

~----~- ~""")A~-~:.14,,,,.:~~-1,,,,.:-~~..=.::;..:.;..~._J, Judge Advocate ...... • 

J...~~ d , Judge Advocate 
• I 
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WAR DEPARTJlEJIT 
A.rmy ServiQe Forces 

In the Office of The Judge Advocate General 
Was::Ungton, D.C. 

{271)
SPJGH "8 MAR 1944 
CM 245806 

UNITED STATES THIRD AIR FORCEr 
v. ) Trial by G.c.M., convened .at 

) Greenville Army Air Base, 
Technical Sergeant HE:ru.ii\N ) Greenville, South Carolina, 
C. HANCOCK, JR. (140728.34), ) 21-23 October 1943. Dis
47oth Bombardment Squadron ) honorable discharge -and 
(M), 334th Bombardment ) confinement for life. 
Group (M), Greenville A:rm:/' ) Penitentiary. 
Air Base, Greenville, South ) 
Carolina. r ) 

REVIEW by the BOAFU) CF REV!Df 
DRIVER, O'CONNOR and LOl'TERHOS,Judge Advocates. 

1. The record of trial in the case of the soldier. namad above has been 
examined by the Boa.rd of Review. 

2. The accused was tried on the !ollCM"ing Charges and Specifications: 
' 

CHARGE I: Violation of the 92nd Article of war. 

Specification: In that Technical Sergeant Herman c•. Hancock, 
Jr., 47oth Bombardment Squadron (M), 334th Bombardment Group 
{Medium), A:rm.y Air Forces, did, at a place near Greenville, 
South Carolina, on or about June 29, 1943, forcibly and 
feloniously, against her will, have carnal knowledge ot 
Miriam D. Gibson. 

CHARGE II: Violation of the 96th Article of War. 
{Finding of not guilty). 

Specifications 1-3: (Findings of net guilty-). 

ADDITIONAL CHARGE I: Violation of the 93rd Article of War. 
(Finding of guilty disapproved by reviewing 

, authority). 

Specif11..cation 1: (Finding of guilty disapproved by reviewing au-
thority). -

Specification 2: (Finding of not guilty). 

ADDITIONAL CHARGE II:. Violation of the 96th Article of War. 
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Specification 
I 

11 In that Technical Sergeant Herman c. Hancock, 
Jr.; 470th Bombardment Squadron (:M), 334th Bombardment 
Group (Medium), while law.fully wed to Bertha Louise · 
Cun--.ier, did, at panama City, Florida, on or about July 18, 
1942, unlawfully marry Crotea1 Beatrice Campbell. 

Specification 2-41 {Findings of not guilty). 

Specification 5: In that Technical Sergeant Hermap C. Hancock, 
Jr., 470th Bombardment Squadron (M), 334th Bombardment 
Group (:Medium), havir:lg, as the result of a certain business 
transaction of about September 11, 1942, between said 

· Technical Sergeant Herman c. Hancock, Jr., H. V. Gampbell 
of Panama City, Florida, and the Bay National. Bank, become 
indebted to said H. V. Campbell in the amount of $228.27, 
which said sum did then and there become due anfi payable, 
has dishonorably failed and neglected to pay said debt·. 

Specification 6: (Finding of guilty disapproved by reviewing au
thority). · 

Specification 7: (Finqing of not guilty). 

Specification 8: In tha.t Technical Sargeant Herman c. Hancock, 
Jr., 470th Bombardment Squadron (M), 334th Bombardment 
Group (Medium), having on or abeut February 9, 1943, pur
chased, on conditional sales 9ontract from J. c. Lewis Motor. 
Company of Savannah, Georgia, a certain Mercury Sedan auto
mobile, did, on or about March 9, 1943, 'Without the knowledge 
or consent of the vendor, unlaw.fully sell or otherwise ~s
pos1e of said automobile, there being still owing on said. 
contract the sum of about four hundred and forty-eight dollars 
($448.oo). 

Specification 9: In that Technical Sergeant Herman C. Hancock, 
Jr., 470th Bombardment Squadron (M), 334th Bombardment Group 
(Medium), being indebted te J. c. Lewis Motor Company of 
Savannah, Geoxgia, in the sum. of four hundred and forty-eight 
dollars ($448.00), for the financing or a certain Mercur.}" 
Sedan automobile, which amount became due and pay-able on or 
about March 9, 1943, has dishonorably failed and neglected to 
pay said debt. 

Specification 10: (Finding of not guilty). 

Specification 111 In that Technical Sergeant Herman c. Hancock, 
Jr., 470th Bombardment Squadron.(M), 3.34th Bombardment Group 
(Medium), having at Plant Field, Tampa, F1orida, on or about 
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March 2, 1943, become indebted to the Arrey- Emergency Re
lier Fund in the amount of One hundred dollars ($100.00), 
which said sum became due and payable in three (3) monthly 

· instalments, has dishonorably- failed and neglected to -pay 
said debt. 

Specification 12: In that Technical Sergeant Herman c. Hancock, 
Jr., 470th Bombardment Squadron (M), 334th Bombardment Group 
. (Medium), did, at Greenville Army Air Base, Greenville, 
south Carolina, on or about June 17, 1943, :fraudulently 
obtain an Army Emergency Relier loan in the amount o! $.50.00, 
by falsely representing that he and his 11:i.fe had belongings 
and furniture in Greenville, South Carolina, and that it was 
his intent to use such moneys for the purpose of bringing. his 
wife to Greenville and meting family expenses. 

Specification JJ: In that Technical Sergeant Herman c. Hancock, 
Jr., 470th Bombardment Squadro?l (M), 334th Bombardment Group 
(Medium), did, at Greenville Arm:! .Air Base, Greenville, South 
Carolina, oo or about July 8, 1943, make under oath a false 
statement in substance as follows: I needed the money (i.50 
A.ER loan) to get my wife home. She came up here and I took 
her back home•• My wil'e was here about five (.5) days, -which 

. statement he did not the~ believe to be true. • 

Specification 14: In that Technical Sergeant Herman c. Hancock, 
Jr., 470th Bombardment Squadron (M), 334th Bombardment Group 
(Medium), did, at Greenville Anny Air Base, Greenville, South 
Carolina, on or about July 8, 1943, make under oath a false 
statement in substance as follows: I have been married twice, 

: llhich statement he did not then believe to be true. · 

Specification 1.5: In that. Technical Sergeant Herman c. Hancock, 
Jr., 470th Bombar&oont Squadron (M), 334th Bombardment Group 
(Medium), did, at Greenville Army Air Base, GreenTille, South 
Carolina, on or about July 8, 1943, make under oath a f'alse , 
statement in substance as .follows: Annie Mae Lanier is the 
only lady I have married since nry divorce f'rom 'IIf;/ first wile, 
Bertha Louise CUITier, which statement he did not then believe 
to be true. 

Specifications 16-17: (Findings of not guilty-). 

Specification 18: In that Technical Sergeant Herman c. Hancock, 
Jr., 470th Bombardnent Squadron (M), 334th Bombardment Group 
(liedium), while lanfully wed to Annie Mae Lanier, did, at 
New Orleans, Louisiana, on or about June 12, 194.3, unlawfully 
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marry J/ary G. Donner, Technician Fifth Grade, 797th 
Post Headquarters Com_:)any, AJ.FTTC, Sioux Falls, South 
Dakota. 

He pleaded not guilty to all Charges and Specifications. He was found not 
~lty of Charge II and the Specifications thereunder, of Specification 
2 Additional Charge I, and of Specifications 2, 3, 4, 1, 10, 16 and 17, 
Additional Charge II, ar:d guilty of all other Charges and Specifications. 
He was sentenced to be dishonorably discharged the serrl.ce, to forfeit 
all pay and allo~iances due or to beccme due, and to be confined at bard 
labor for the rest of his natural life. The reviewing authority dis
approved the findings of guilty of Specification 1, Additional Charge I, 
of Additional Charge I, and of Specification 6, Additional Charge II; 
approved the sentence; designated the United States Penitentiar;r, Atlanta, 
Georgi.a, as the place of confinement; and· forwarded the record of trial 
for action under Article of \'far 5~• 

.3. Erl.dance for the prosecution in· pertinent part is. substantially 
as follows: 

a. Specification, Charge I: On 26 June 1943, Miriam Gibson, 24 
years of age, a service station attendant at the Greenville A:rrrry Air Base, 
Greenville, -South Carolina, saw accused for the first time, and "as a 
matter of conversation" asked him about a cast on his arm. After a few 
minutes conversation accused asked for a date and when he returned later she 
consented to ride home with him. :Miriam introduced him to her fatl):ily and 
after her parents left to keep an engagement accused told her he was old 
enough to settle down, thought she was a nice girl and wanted to date her 
regularly. She discouraged the idea but stated that ·she 11might date hi.JI. 
again". The accused returned the next day (Sunday) about 12 o•elock, -.as 
invited· to stay for dinner, and told Mrs. T. H. Gibson, Miriam•s mother,' 
that he :wanted to marry and settle down, that he thought a lot of Miriam 
and that the family was just the kind he would like to be in. After 
dinner, accused took :Miriam to a theatre at Spartanburg, South Carolina. 
He asked for a date for· Monday night but she refused. On Monday accused 
called at the station and asked :Miriam for a date for Tuesday evening. 
The cast had been removed from his arm. He stated that he was going O'V'er
seas and °:fared t;ti.riam the use of his car. She refused the responsibility 
and also his request for a date Tues:::ay night. On Tuesday, 29 JUne 1943 
accused again came to the st~tion and asked for a date. She consented t~ 

0 
~o to a m~ie

11 
'With him. That evening they attended the theatre a.t Greer 

.:iouth Carolina. They left Greer about 10:30 p.m. {R. 51-58, 65-67). ' 

. On the way back to I~i.riam•s home, accused parked the car off the· . 
h1[;hway and started ttgetting fresh". Hiriam asked accused to take her hane. 
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After some arewnent he startecl the car., 'drove na. little waya., turned off 
on a narrow dirt road., and "started in aeain•. He told her that struggling 
would do no good., that she might as well •giTe in• to him., and that he 
would "have" her before the night was over. Eiriam said he would have to 
kill her first., and he replied., "that's all rieht, too". She cried., 
pleaded., struggled and fought with accused. He •knocked• her head 
"around". He stopped for a few minutes and stated that he had planned 
to "do it"., that nothing she could do or say would •do any good"., that 
he had made up his mind., and that if she wanted., he would marry her. 
Thinking she could reach town., :Miriam said th,ey could leave at once to be 
ma.rr:i.ed., but accused refused., saying he once had a girl under similar 
circumstances and she broke her promise. Accused "st"rted in all over 
again". Miriam grasped the door handle in wi a..ttempt to escape but accused 
"knocked" her head against the side of the car arrl continued to slap her. 
She took off a shoe a!l.d tried to hit accused., but this made him "madder" 
and he slapped her "harder". Finally., as they were "struggling"., he re
leased her and said he was just trying to find out if she was a "nice 
girl"., and added that she would probably never date him again. She was 
afraid to say that she would not., and said they could discuss it the next 
day., as she wanted to go home. Accused started the car and., instead ot 
taking her home., drove at a hieh rate of speed., turned off oti another 
road., and said: "I mean it this time. You can·give in or fight. It won•t 
do j'OU any good"• He managed to force her down on the seat with her head 
under the steering wheel and pinned her arms and legs down. She fought 
and struggled until exhausted· ard was afraid he would kill her. He suc
ceeded in doing "what he set out to do" and m?de penetration. The inter
course was "Extrewely painful". During the struggle an·of the buttons 
were ripped from her blouse (Ex. p-22). "When it was over"., she was 
hysterical· and crying. Accused said nI guess I did the wrong thing" and 
that he was soITy. At her request he let Miriam out of the car at the 
home of her sister., Mrs. C. F. Ballentine., at about 2:JO a.m. (R• 62., 67-69). 

Vi'hen Miriam came in., she cried for about 10 minutes. Her face was 
swollen., red and scratched. Her skirt was wrinkled., her hair dishevelled., 
a.nd all the buttons off her blouse. When Mrs. Ballentine had calmed 
1:iriam., the latter told her that she had "just been raped•. When Mrs. 
Ballentine gave Miriam a douche., she observed spots of blood on her pants. 
N..rs. Ballentine accompanied Miriam home about 4;30 a.m•., gave her a 
sedatiTe., and stayed l'd.th her the re.m.ainder of the night. Miriam remained 
in bed until about 12:JO that day., explaining to her mother that she had 
a toothache. It ·was not until later in the day that Mrs. Gibson was in
formed of the attack., and she immediately notified "Colonel Stout", 
commanding officer of the base., that her daughter had been raped·(R. 57-64, 
68). ' 
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·On cross-examination lli.ss Gibson testifjed that on the nieht 
of the attack she had a bottle of beer before going to the theatre but 
nothing to drink afterwards. After accused first attempted to attack 
her he drove through Greenville and she thought he was taking her home, 
but before she realized it they were out of the town and headed towards 
the air base. She repeated that she wanted to eo home, but did not scream 
because it was nvery desert.ad" and she did not think it would do any 
good. During the struggle accused hit her and maneged to bring his body 
across her t~ the other side of the car. He had kissed her on Saturday 
or Sunday, but this time kissed her by force. At no tbte did she consent 

·to his advar ces. He used one hand to hold her down and would choke her 
when she fought back at him. She had been fighting him for about three 
hours, was not capable of making further struggle, was afraid he might 
finish the job, and "didn't reli~h the idea of being left in s~me field"·· 
Her pants were pulled dolll'l to her lmees but not removed. She was co~
.scious duri'.'lg the act, but hysterial ·and afraid. Accused had bought 
her some cigarettes during the eTening, and ·it was possible they were 
placed next to the sunshield of the car (R. 69-77)• 

Miriam Gibson was examined by a civilian doctor and by an Army 
doctor on 1 July 1943. They found her hymen intact, and of the type 
usually found in single girls Ttho have not indulged in inter~ourse. · She 
complained of tenderness, and a complete examination could not -be made 
without inducing severe pain. Intercourse could have occurred without 
rupturing the hymen, but her condition indicated there was very little, 
likelihood of her having participated in frequent sexual relations. No 
bruises 'were observed in the pelvic region (R. 51-57). 

On 3 July 1943, Second Lieutenant Joseph G. Neuwirth observed a 
small semicircular scab on the nose of accused near hie right eye. It was 
red and appeared to be a recent scratch, not yet a scar. The provost 
marshal; Greenville Artrry- Air Base, took accused to the hospital for an 
examination on 5 July 1943. Accused had a small semicircular scar on his 
nose, between the eyes, in a ttwell healedtt state. He also had a ayellow
ish blue• bruise about the size of a silver dollar on the inside of his 
thigh. When asked how he sustained the injuries, accused ex.plained that 
the scar on his nose was of long standing and the bruise iras sustained in 
calisthenics. The provost marshal also observed that the sexual organ o! 
accused was inclined to be small, of less than normal size (R. 36, 40-1;2). 

Accused had been receiving treatments for neuritis, and his arm 
had been placed in a cast which was removed about 28 June. As he was not 
responding to treatment, he was sent to the station hospital on 30 June 

"1943. His clinical record (Ex. p-21) and the testimony of the doctors 
showed that 'While in the hospital .accused was depressed, sullen,, not 
cooperative and refused to eat or take medication. The only positive 
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After some areument he stsrted the car., 'drove na little waya., turned off 
on a narrow dirt road., and "started in aeain•. He told her that struggling 
would do no good., that she might as well •giTe in• to him, and that he 
would "haven her before the night was over. }.driam said he would have to. 
kill her first, and he replied, "that rs all rieht, too". She cried., 
pleaded, struggled and fought with accused. He "knocked• her head 
"around". He stopped for a few minutes and stated that he had planned 
to "do it"., that nothing she could do or say would "do any good", that 
he had made up his mind, and that if she wanted., he would marry her. 
Thinkine she could reach town, :Miriam said they could leave at once to be 
ma.rr:i.ed, but accused refused, saying he once had a girl under similar 
circumstances B.nd she broke her promis~. Accused •started in all over 
again". Miriam grasped the door handle in an s.ttempt to escape but accused 
"knocked" her head against the side of the car am continued to slap her. 
She took off a shoe a!l.d tried to hit accused., but this made him •madder" 
and he slapped her "harder". Finally, as they were •struggline", he re
leased her and said he was just try:ine; to find out if she was a "nice 
girl•, ahd added that she would probably never date him again. She was 
afraid to say that she would not., and said they could discuss it the next 
day, as she wanted to go home. Accused started the car and., instead or 
taking her home., drove at a hieh rate of speed., turned off on another 
road., and said: "I mean it this time. You can give in or fight. It won•t 
do you any good"• He managed to force her down on the seat with her head 
under the steering wheel and pinned her arms and legs down. She fought 
and struggled until exhausted am was afraid he would kill her. He suc
ceeded in doing "what he set out to do" and mr-de penetration. The inter
course was "Extreniely painf'ultt. During the struggle all of the buttons 
were ripped from her blouse (Ex. p-22). "When it was oTer•., she was 
hystericaJ. ·and crying.' Accused said uI guess I did the wrong thing" and 
that he was son-y. At her request he let Miriam out of the car at the 
home of her sister., 1rrs. C. F. BaJ.lentine., at.about 2:30 a.m. (R• 62., 67-69). 

1/Jhen Miriam came in, she cried for about 10 minutes. Her face was 
swollen., red and ·scratched. Her skirt was l'lrinkled., her hair dishevelled, 
and all the buttons off her blouse. When Mrs. Ballentine had calmed 
A:iriam., the latter told her that she had •just been raped•. When Mrs. 
Ballentine gave Miriam a douche., she observed spots of blood on her pants. 
Mrs. Ballentine accompanied Miriam home about 4:30 a.m., gave her a 
sedatiTe., and stayed w.i.th her the remainder of the night. Miriam remained 
in bed until about 12:JO that day, explaining to her mother that she had 
a toothache. It was not until later ~ the day that Mrs. Gibson was in
formed of the attack., and she innnadiately notified "Colone'J. Stout"., 
commanding officer of the base., that her daughter had been raped (R. 57-64., 
68). ' 

• 

-5-

http:ma.rr:i.ed


(282) 

On cross-examination lass Gibson testif:i.ed that on the nieht 
of the attack she had a bottle of beer before going to the theatre but 
nothing to drink afterwards. After accused first attempted to attack 
her he drove through Greenville and she thought he was taking her home, 
but before she realized it they were out of the town and headed towards 
the air base. She repeated that she wanted to go home, but did not scream 
because it was nvery deserted" and she did not think it would do any 
good. During the struggle accused hit her and maneged to bring his body 
across her t~ the other side of the car. He had kissed her on Saturday 
or Sunday, but this time kissed her by force. At no time did she consent 
to his advBI ces. He used one hand to hold her down and would choke her 
when she fought back at him. She had been fighting him for about three 
hours, was not capable of making furtlrer struggle, was afraid he might 
finish the job, and "didn't relish the idea of being left.in s0me field•. 
Her pants were pulled down to her .lmees but not removed. She was con
scious duri:,.g the act, but hysterial and afraid. Accused had bought 
her some cigarettes during the evening, an:l it was possible they were 
placed next to the sunshield of the car (R. 69-77). . 

Miriam Gibson was examined by a civilian doctor and by an Aney
doctor on 1 July 1943. They found her hymen intact, and of the type 
usually found in single girls Tiho have not indulged in inter~ourse. She 
complained of tenderness, and a complete examination could not · be made 
without inducing severe pain. Intercourse could have occurred without 
rupturing the hymen, but her condition indicated there ·vras very little. 
likelihood of her having participated in frequent sexual relations. No 
bruises were observed in the pelvic region (R. 51-57). 

On 3 July 1943, Second Lieutenant Joseph G. Neuwirth observed a 
small semicircular scab on the nose of accused near hie right eye. It was 
red and appeared to be a recent scratch, not yet a scar. The provost 
marshal~ Greenville A:rtrry- Air Base, took accused to the hospital for an 
examination on 5 July 1943. -Accused had a small semicircular scar on his 
nose, between the eyes, in a "well healedn state. He also had a "Yellow
ish blue• bruise about the size of a silver dollar on the inside of his 
thigh. When asked how he sustained the injuries, accused explained that 
the scar on his nose was of long standing and the bruise was sustained in 
calisthenics. The provost marshal also observed that th~ sexual organ or 
accused was inclined to be_ small, of less than normal size CR• 36, 40-42). 

Accused had been receiving treatments for neuritis, and bis ana 
had been placed in a cast which was re'1}oved about 28 June. AJ3 he iras not 
responding to treatment, he -was sent to the station hospital on JO June 

'1943• His clinical record (Ex. p-21) and the testimony of the doctors 
showed that while in the .hospital accused was depressed, sullen, not 
cooperative and refused to. eat or take medication. The ·only positive 
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finding was based on his own statement that he had pain of the right wrist.· 
He was not psychotic or insane. At the time of his release from the 
hospital on 2 July 194.3, accused was nervous, could not talk clearly, and 
was very agitated {R. 42-$1.). 

Accused, after being advised of his rights (Ex. P-ll), made a 
statement un:l.er oath (Ex:. P-12) to Second Lieutenant Earl E. Garnas, 
the investigating officer, on 8 July 1943, that when he first met Miriam 
Gibson he did not know whether she was respectable or not, and "just 
watched her"; that he was a married man and onl;r 11ent out for one thing, 
to have intercourse w.ith a woman; and that he did not make a habit of 
going out with a person unless •for that particular reason". He stated 
that Miriam was a •great beer drinker", that they had intercourse lrl.thout _ 
hilll fighting for nit", and that she "lay there" on the seat of the car, 
smoked a cigarette during the intercourse, and made no objection or out~ 
cry. Accused .further stated that he did not notice a scab on his nose, and 
took calisthenics only one or two mornings lllhen he first arrived at the 
base (R• 17). 

b. Specification 1, Additional Charge II: It was stipulated 
that accused was :ma?Tied to Bertha Louise CuITier on 1 November l9J6; that 
they were divorced 20 July 1942; that this was the only divorce to lfhieh 
accused had ever been a party; that accused was ma?Tie~ to Croteal Beatrice 
Canpbell at Lynn Haven, Florida, on 18 July 1942, as · shown by the ma.J:Tiage 
certificate (Ex. P-1); that accused and Croteal Beatrice Campbell lived 
together as nan and wife until about 12 October 1942, at which time accused 
sent her home to her family, stating that he was about to be trans!'erred 
on a pemanent change of station; that on 7 December 1942 they met at 
Tallahassee, Florida, and spent the night together as man and wif'eJ and 
that accused corresponded :regularly with her until 22 January 1943, gi.Ving 
every indication that the ordinary relationship of husband and wi!'e existed 
between them. In a deposition {Ex. p-20), dated 18. oetober 1943., Croteal 
Beatrice Ca~bell ccnf"i:nned the fact of her marriage to accused on 18 July 
1942, and stated that she received two allotment checks as his wife for the 
months of November and December 1942 and that she did not become aware of 
their •true relationship• until the investigating off'icer-called on her 
about 15 July 1943. In a statement (Ex. P-12) to Lieutenant Garn.as, on 
8 Ju1y 1943, accused said that he did not marry Beatrice Campbell. On 12 
JUly 1943 in a secmd statement; (E,c. P-13) to Lieutenant Ga.mas accused said 
he met Crotea~ Beatrice cantpbell 'While attending gunnery school; that after . 
going with her a short time he thought she was pregnant and married her in 
panama City, Florida, on 18 July 1942; that he lived with her for about 
three months in !Qnn Haven, Florida; and that she said.she was going to get 
a divorce (R. 10-11, 15-18, 21). 
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c. Specification 18, Additional Charge II: It was st1..pulated 
that 'accused and Annie Mae I,anier were married at Ridgeland, South 
Carolina, on 17 October 1942, ai eTidenced by the marriage license and 
certif'icat.. (Ex• P-7), and that as a result of' the marriage Annie Mae 
I,anier was pregnant and expected a child in Deceri:>er 194.3. Annie Mae 
I,anier testified by deposition (EX. P-6) dated 11 October 191.u., that •he, 
married accused in October 1942. It was f'urther stipulated that accused 
and Technician Fifth Grade llary G. Donner. were married in N'ew Qrleana, 
Louisianat on 12 June 1943, as sh<Jfill ~ a copy of the maITiage certificate 
(Ex. P-17J and record o! :marriage (Ex. P-18). In a statement (Ex. P-14) 
ma.de to Lieutenant aarnaa en 21 July 1943, accused stated that he met 
Mary G. Donner in Kansas City, Missouri., on 12 January ;t.943, corresponded 
with her., Ti.sited her several times while she was. in Daytona Beach, 
Florida, a.rd married her in New Qrleans on 12 June 1943 (R. 12., 17, 19).. . ~ . 

a.. Specif'ication 5, Additional Charge II: It was stipulated that 
about 20 JulJ" 1942, at Panama City, Florida, accused had J. w. Campbell, ' 
brother of Croteal Beatrice Campbell., indorse and present £or pa;yment on· 
his behalf at the Bay National Bank a check (EX• P-2) o! the American 
Brass Company., to George Belury,· Jr., in the amount of $228.27; that the 
bank cashed the check; that the check, when passed through ordinary col
lection channels., was dishonored, it appearing that it had been stolen 
from the payee and the indorsement forged; that accused., by letter (Ex. 
P-3) dated 7 September 1942., agreed to rei.JJ.burse the bank by 11 September 
1942; and thq,t upon his default his "apparent• father-in-law, H. V. 
Campbell, reimbursed the bank and received a receipt. for $228.27 (Ex:• 
P-4). John William Campbell testified by deposition (Ex. P-5) that accused 
stated he had cashed the check for the soldier payee and asked hill . 
(Campbell) to cash the check, am that he (Campbell) complied with the , 
request and gave the money to accused. H• V. Campbell testified by deposi- · 
tion (Ex. P-19) that Croteal Beatrice Campbell was· ·his daughter, that he 
paid the Bay National Bank $228 and some cents in payment of the ~heck, and , 
that although accused told·hi.Jt he would repay the money, accused had.not · 

, paid anything on the indebtedness (R• 11, 20-21). · 

e. Specifications ·a and 91 Additional Cha~ge ni' It was > . 

stipulated that on 9 February 1943 accused purchased a Mercury auto•obile 
on conditional. sales contract, as evidenced by the. written statement (Ex. 
P-10) of Sa.m Steinberg., Tice-president of the J. c. Lewis Motor Company, 
dated 26 July 194.3. The statement related that on 9 February 194.3 ac
cused purchased the car for the sum of $99S; that a truck, the property 
of H. L. Lanier, 11f'ather-in-la.,.tt o! accused, was· traded in on the 
transaction for an allowance of $421; that after various charges were added 
there was a deferred balance of $672,,. pay-able in twelve monthly in
stalhents or $56 each; am that accused made four payments, leaving an ' 
unpaid balance or $448. The statement further set forth that on ,12 liarch 
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194.3 accused reported to the J. c. Lewis Motor Company that the car. was 
demolished beyond repair on 91iareh 1943 llhen he ran into the back or 
a truck; that a garage man wanted $50 to move the ear ort the highway and 
tow it to his garage; a:rxi that as accused -was without .funds and in a 
hurry to reach his base he let the garage have the car for the cost of 
the towing. The Steinberg statement contained the further information 
that the insurance company was notified, that accused called at the , 
office of the J• c. Lewis Motor Company on several subsequent occasions, 
and that at no time was he able to advise l'lhat disposition had been made 
of ·the car other tl\an that at tm first chance he would "check" into the 
matter and let them know. In a statement made to Lieutenant Garnas., ac
cused said that about 8 or 9 March 1943, he sold the automobile at a 
used car lot in Tampa, Florida., for $600 (a. 14, 17-18). 

r. Specification 11, Additional Charge II: It was stipulated 
that accused made application (Ex. P-15) on 2 March 1943 far a loan er 
$100 from the Drew Field Section., Third Air Force Branch, Army F.mergenc,
Relief; that the loan was to be repaid in three monthly installments; that 
accused received the money; and that no part of the loan was repaid 
(Re 16-19). 

1• Specification l2, Additional Charge II: B;r stipulation there 
was introduced in evidence a cow (Ex• P-16) or an J.:riey- Emergency Relief' 
application by accused dated 17 June 1943. The application was for a loan 
of $50 to be repaid on 30 June, and recited that accused bad j',ist returned 
from a convalescent furlough, that his w:i...t'e was in SaTannah, Georgia, ex
pecting a baby' in September., that their furniture was in Greenville., South 
Carolina (where the loan was applied for), and that the purpose of the 
loan was "to bring wife here and pay for living and. medical expenses until 
he is paid11 • It was also stipulated that the loan was not repaid. On J 
July 1943, accused stated to Lieutenant Neuwirth., through who• the loan was 
obtained., that he arrived at the base fiTe weeks before, that his wife came 

. with him and stayed three weeks, that she then returned to Savannah, 
and that she came back to the base on 17 June. In his statement (Ex. 
P-12) to Lieutenant Garnas., dated 6 July 1943, accused said that the purpose 
of the loan was that he needed money because of his wife•s pregnancy and 
"to get her home", a:rxi that she had ccne to Greenville 'With hill on 5' June 
and left about 9 June (R. 17-19, 35-39). 

h. Specifications 13, 14 and 15, Additional Charge II: On 8 
July lst,.3; accused made a sworn statement (Ex. P-12) to Lieutenant Garnas 
that he bo?Towed the $50 from Army Emergency Relief on 17 June 194.3 be
cause his wife was pregnant and he needed the money "for that", and nto 
send her - to get her home"; that she came "up here" and he took her back 
home; and that his 'Wife had been at Greenville ntive days to be exact• • 

• 
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In his application (Ex. P-16) for the loan, accused stated ~hat his wife 
was in Savannah, Georgia, and that he needed the loan to· brrng her to 
Greenville and for living and medi~al expenses until he was paid. · 
Accused further stated to Lieutenant c.arnas, at the same time, 'When 
asked how many times he had been maITied, that he had been married twice, 
and that Annie Mae Lanier ."is the only lady I have married since nr:, • 
divorce from nry first wife, Bertha Louise Currier". Accused .was marr1ed 
to Croteal Beatrice c.mtpbell on 18 July 1942 and to Mary G. Tonner on 
12 June 1943 (R. 10-11, 16-17, 19-20; Exs. P-1, P-11, P~l2, P-13, P-14, 
P-16, P-17, P-18).. . 

4. For the defense: 
testified that he 

a. Specification, Charge I:: Accused/first met Miriam Gibson 
at the base on a Saturday afternoon and on a bet with the attendant at 
the service station asked her for a date. She refused but later allowed 
him to drive her home. Her pa.rents left the house to keep an engagement, 
and with Mrs. Gibson's permission he stayed and talked to lti.riam until 
about 10:JO. She aeclined to go to church with him the next morning. 
She made no objection to his kissing her three times before he left. The 
next morning after church he called at the Gibson home and was. invited to 

· stay for dinner~ He took Y:iriam to the "movies• that afternoon and in the 
evening they drove to Spartanburg, where Miriam had some beer. On the way 
home, he parked on a side road and they indulged in a nnecking party". 
He went further than the nieht before and had "roaming hands,, so to speak"• 
He believed he could acccm:;>lish more nth her, having gone as far as he 
did, and asked for a date for the next nieht, but 1ras refused (R.-9J-96)• 

On Tuesday, 29 June ·1943, he called for Miriam at about seven 
oI clock and they ~rove to Greer, South Carolina, where they attended the 
last show. They left the theater at nearly eleven o•clock, and after 
Hlriam had two bottles of beer he drove to the same place they had parked 
on Sunday nieht and started the nsame procedure". Because of the traffic 
he drove to a· more secluded road about a mile away. She off'ered no ob
jections to his •love-making", and her "reaction" was that of a girl 'Who was 
"willing", so he went around to her side of the ear. He "started messing 

-around" again, put his hand on her breast, and in doing so struck his hand 
on a straight pin, which he removed.· She unbuttoned the remaining button 
of her blouse and he continued with his love making. In a few minutes 
she "laid down on the seat, opened her legs am un~ipped the skirt". 
Accused pulled her pants down part wa-y- and put his penis "in". He took 
his tins, she did not seem to be "hurtin" and "it" did not feel tie}lt to 
hill.. •It was, so to speak, pretty juicy". It went "right in"• At first 
she helped him, and when he started "going good" she asked for a cigarette. 
He obtained one from under the sunshield of the car, lit it with the dash 
lighter, gave it to her, and continued having intercourse. She did not 

,, • 
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struggle, and was not angry or in tears. Before the intercourse she 
asked if he had a Drubber" and was told he did not use them. After the 
act was completed they smoked a cigarette, he kissed her and said he 
wa.s going to drive her home so she could take a douche, but she said it 
did not matter as there was a marine in Jacksonville she could marry and . 
he would never know the difference•. At about l:JO ar 2:00 a.m. he drove 
to her sister's house, as she said it was too late to go home. Accused 
did not recall having a scratch on his nose on 29 or JO June, but had a 
scar, the result of a plane wreck. He received the bruise on the in
side of his thigh on 4 July, when ooe of the women riding in a car with 
accused pinched his leg while they were going to a picnic. Accused ex
plained his nervous condition in the hospital by stating that he was / 

subject to such spells since an a:irplane accident aDi stated that he 
'would not talk to one of the doctors because of disappointment over not 
being appointed first sergeant (R~ 96-99, 119). 

b. Specification 1., Additional Charge IIt Accused testified 
that he left his first wife (Bertha Currier) because he "caught• her out 
with another man. He was subsequently notified by his mother in De
cember 1941 or January 1942 that Bertha Currier had obtained a divorce. 
For that reason he was under the impression that he 1tas free to remarry-. 
He met Croteal Campbell while attending gunnery school at Tyndall Field, 
Florida, went with her a while, believed her to be pregnant.,· and mar
ried her (R. 8J-84, 88, 101-102). 

' .!• Specification 18, Additional Charge IIa Accused testified 
on cross-examination that he maITied Annie Mae Lanier on 17 October 1942, 
met Mary Donner in Kansas City in January 194.3., visited her in Daytona 
Beach about three times, and became engaged t.o her, he thought, in April. 
He visited her fami1y w:!. th her in Washington about May, and married her 
in June at new Orleans. He liTed with her one or two nights (R. 104., l06., 
108). 

d. Specification 5, Additional Charge IIa With reference to 
the $228.~7 paid to the Bay National Bank by H. V. Campbell on the American 
Brass Company check., accused stated that while he was acting first sergeant 
a soldier asked him to eqsh the check and that be agreed to do it, as it 
was apparently indorsed by an officer and the name on the soldier•s "dog 
tags" corresponded with that of the payee.on the check. He gave the check 
to his wife (Croteal Campbell) that evening to cash at the store where 
she was employed, receiTed the money the next morning and gave it to 
the soldier. He did not indorse the check, had no financial interest in 
it., and was not aware that the check was "no good" until he returned to 
Panama City· about' a month and a half later. He did not make the check 
good, but made na portion of it goodn (R. 85-81, 114) • 

. !· Specifications 8 and 9, .Additional Charge Ila Accused 
testified that he obtained a Ford truck from his "thenn father-in-law., 
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H. L. )'.Jlnier., .to trade in on a Mercury automobile, and on 9 Februar,r 
1943, purchased the car from the J. C. Lewis J.1otor Company and was · 
allowe_d $421 on the truck, leaving a balance of $672 on the purchase price 
of t'M Mercury., as shown by the invoice (Ex. D-4). ·At the same,time he 
repurchased the truck for Mr. Lanier., making a $200 dOW'l'). payment., as shovm 
by the invoice (Ex. D-:5). The payments on both cars amounted to $101 a 
month. He made payments .on both contracts o£ $303 -on 9 }!arch and $101 on 
9 June 1943. He made no further p~ents because he was confined. A.t'ter 
purchasing the Mercury he was transferred to MacDill Field, Tampa, 
Florida. While at MacDill Field, he was "alerted", .receiTed his orders., 
•knew" he ns going ·overseas., and therefore immediately sold the car and 
his 'excess clothing. After selling the car he was notified that he would 
not be "alertedfl because or his failure to pass a previous physical 
examination, which had resulted in his being "grounded" for six months. 
He did not tell the J.· c. Lewis Company that he wrecked the car, but made 
such a statement to the Lanier family to keep them from knowing pe was 
going overseas. on cross-examination, he admitted selling the car for 
$600 (R. 88-90., 111). . , 

!. Specification 11., Additional Charge Ila, Accused stated that 
lfhen he di'scovered, after his marriage to Beatrice Campbell., that she was 
not pregnant, he "thought" he was going to be "shipped•, and esent her to 
Lynn Haven, Florida. He stayed in Savannah in a cadre., and on 17 Oetoher 
l9L2 married Annie Mae Lanier. She visited him at Plant Field, Florida., 
and.,. as he was short of money the week she was there., he applied !or. and 
receiTed an Army Emergency Relief' loan or $100 on 2 March 1943. The· loan 
was to be repaid in three r.ionths. Due to transfers accused received on]J' 
two partial payments by Toucher and had forgotten about the loan-until he 
received a letter at the Greenville ArrIJY Air Base from Arrrry Emergency Re
lief' requesting payment. He then made a?Tangements for_the payments to 
be deducted f'rom his pay. He received no pay at the Greenville Air Base., 
however.,. due to his confinement. He did not repay the loan from the

\ 
proceeds of' sale or the llercury car because at that . time he had three 
months to pay., and expected to receive his pay (R. 88., 91-92, 112). 

. " . 

1· Specification 12., 'Additional Charge II1 When accused arrbed 
at_ the Greenville Army Air Base., he observe·d activities indicating an 
overseas movement., belieTed he would be going along, and wanted his irl..fe 
with him far a month before he "shipped•. He applied f'or a $50 loan at the 
Anrry Emergency Relief', stating that he needed the money to go to Savannah 
to get his wife, 1'ho was pregnant, and to -pay house rent and medical ex-
penses. He did not state·that his furniture was in Greenville., but that 
he wanted to ma.-e a part of it from Savannah to Greenville._, en cross-. 
examination accused stated that he did not ever have any of his wives at 
Greenville., and had no furniture there., o:nly a radio and his clothing. When 
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he applied for the loan he· had just returned from a furlough on llhich he 
had married Mar;y Donner, and did not intend to bring ~ of the girls 
there (R. 92-93.,. 102, 1(]'{., 118-120). 

h. Specifications lJ, 14 and 1.5, .Additional Charge II• On 
cross-examination accused stated that he did not eTer have any of his 
wives at Greenville. At the time of his statement. to Lieutenant Qarnas 
on 8 July' he "held out various things• because he thought he was en-
titled to counsel at the investigation. Latei- he went to Ueutens.nt Garnu 
and obtained permission to make a.~other statement. as an amendment to the 
first one {R• 102, 118). . 

i. Captain H. A. Travinski, provost J1arahal at Greenville Arirf1 
Air Base,-testified that the conduct ot accused while in the guardhouse 
awaiting trial was excellent. He was •straw boss", kept the men in "line" 
and was instrumental in preventing the escape ot a transient prisoner. 
He al.ao constructed a volley ball court am an •airing rack• and 1111.a Terr 
cooperative.· Three commanding officers accused had pr8Ti.ously seryed 
under considered hint capable, obedient, erticient, reliable and trust
worthy. He served as section l13ader and first- sergeant llhile stationed at 
Tyndall Field., Florida, and was the outstanding atudept; in his class at 
the Third Air Force Communication School, both in leadership and scholastic 
standing {R. 100-101; Exs. D-6, D-1, D-8) • 

.5. a. Sp'ecification, Charge I: According to the evidence for the 
prosecution, Miriam Gibson met accused, atationed at Greemille .Arq Air 
Ease., Greenville, South Carolina, on 26 June 1943, and on 29 June 1943 ac
caapanied hill to the theatre at Greer., South Carolina.· Thq left the 
show at about l0a30 p.m., and on the way home accused stopped the car and 
beg..n "getting fresh•. She asked to go home and after some argument 
accused started the ear. He turned off on a side road, parked again., and 

. said that she might as well 11giTe in• to hill. as he would "haTe• her. befo're the 
night was over. Miss Gibson said he would have to kill her first, and· he 
replied "that's all right., too•. Accused beat her about .the head and would 
not listen to her pleas. He said he had planned to "do it", and 'When she 
attempted to get cut of the car he "knocked• her head against the door. 
After they struggled tor some time accused desisted and said he was t17-
ing to find out if she was a •nice girl•. Miss Gibson again asked to be 
taken home, and accused drove the car at a high rate of apeed, turned on•to 
a more secluded road, and said, "I mean it this time". He forced her down 
on the seat of the car 111th her head under the steering wheel, pinned her 
arms and legs down, and ai'ter she had struggled until she was exhausted 
succeeded in having sexual intercourse with her. She had •fought and ' 
struggled• with him for approximately three hours and at no time con-
sented to his advances. S~ was conscious wring the act

1 
but hysterical and 

, 
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atraid he would kill her. She innnediately went to the hoae of .her sister 
at about ·2:30 a.m•. and reported the attack. The buttona had been torn 
f'ro• her blouse., · her face was red and nollen., her skirt wrinkled and 
hair disheTeled. 

· In his testuaocy accused admitted the intercourse but denied 
using threats or physical violence to accomplish the act. He stated 
t.hat she consented., and described the eTenta of' the eTening and the act 
of intercotu- se in a manner to lee.Te the impression that Miss 'Gibson was 
a girl 19ho engaged promiscuous~ in sexual intercourse and was willing to 
do so. 

The testimoey of the physicians who examined Miss Qibson on l 
Ju]J" 1943 showed that ~er hymen was intact and her condition such as to 
indicate that there 1taa very- little likelihood of her haTing participated 
in frequent sexual relations. l!'he physical appearance of' Miss Gibson 
after the attack., the fact that she reportea it·1mmediately., the contra
dictory- statements of accused as to a scratch en his nose and a bruise on 
his thigh., as well as his statement that he went out with a girl tor onl7 
one thine., to have intercourse., all negatiTe the testillol'lY' of accused that 
Miriam Gibson consented to the intercourse• 

• 
The Board of Review is of the opinion that the evidence is con

Tinoing that accused accomplished the act of intercourse b;r f'orce and 
withwt consent., .and susta::!.ns the· finding of guilty. 

b. Specification 1, Additional Charge lla It is shown 97 the 
ertdence that accused and Bertha Louise Currier were married on 7 NoYeaber 
1936., that the,- were diTorced on 20 July 1942., and that., while the marriage 
status still existed, he contracted a bigamous marriage with Croteal 
Beatrice Campbell· at Lynn HaTen, or at Panama Cit7., Florida., on 18 J~ 
1942. Accused testified that in December 1941 or January 1942 his mother 
ad'Vi'sed him that Bertha CUrrier had ·obtained a divorce., and that., tor this 

· reason.,· he thought he was free to remarry. It is clear f'rom the evidence 
that he did not exercise reasonable diligence to ascertain hie true marital 
status and he cannot rel,- on his belief as a defense (Dig. Op. JAG, 1912-40., 
sec. 454 (18); CM 123267). . · . 

c. Specification 18., Additional Charge II a The evidence shows · · 
that accused married Annie }!ae Lanier on 17 October 1942., a few da,.s after 
he sent Croteal Campbell to her home., and that., llhile still married to · 
Annie Lanier., he contracted a bigamous marriage with Maey G. Donner at . 
New Orleans., Louisiana., on 12 June 1943. Accused was never a party to arr,
diTorce other than the one tha,.t Bertha Currier obtained !ran him'on 20 J~ 
1942., two days af'ter his man-iage to Croteal Campbell. As the latter 
marriage was Toid ab initio., Annie Lanier was the l.a:flt'nl. ld.!e of accused at 
the time or his marriage to Mar.r Donner. 

-lh-
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d. Specif'ication S, Additional Charge II1 The en.dance showa 
that accused promised to pa.7 to the Ba7 National. Bank, Panama Cit7, 
Florida, $228.27 on 11 September 1942, to make good a check in that 
amount which had been cashed Jt the bank ey J. w. Campbell for accused. 
On de.fault of accUBed his "apparent• father-in-law, Mr. H. V. Campbell, 
paid the obligation. .Although accused promised to reimburse Mr. Campbell, 
he failed and neglected to do so. When }.fr. Campbell testified to the 
failure of accused to reimburse him as agreed, more than a year bad 
passed. 

e. Specification 8, Additional Charge II1 The evidence shows 
that on 9-Februar;y 191.o accused purchased a ~ercur,r automobile from 
the J. c. Lewis Motor Compaey, Savannah, Georgia, on conditional sales 
contract, and that about 9 March 1943, while the balance or p.irchase price . 
or $672 was unpaid, he sold the automobile. It is clear from the cir
cumstances shown that the sale of the car was without the knnledge or 
consent of the vendor. 

Specification 9, Additional Charge Ila The evidence showg that 
accused purcha.sed the car on 9 Februar,r 1943, and was to pa.7 the balance 
due of $672 at the rate of $S6 per month. He made three payments in 
March and one payment in June 1943, which would keep his account cun-ent 
until 9. July 1943• It was shown that as or 26 JulJ' 1943 the.re was a 

· balance due or $448. Accused testif'ied that he made no further payments, be
cause he was confined. The ccnditional sales contract b7 lfhieh accused 
purchased the car was not placed in evidence, nor was there any- evidence 
to sho,r that the balance of $448 became immediatel7 due because of the act 
of accused in selling the car. It was not shown that accused was in de
fault in the payments prior to being placed in confinement. In the opinion 
of the Board of Review the evidence does not sustain the findil'l8 of guilty 
of this Specif'ication. 

I 

r. Specification 11, Additional Charge II: It was stipulated 
that on 2-March 194.3 accused applied for and received a $100 loan from 
Arrv Emergency Relief at Drew Field, to be paid in three monthl7 instal
lments, and that no part of the loan had been repaid. Accused testified 
that he had forgotten about the loan until he receiTed a letter ~t the 
Greenville Anny Air Base trom the A.rm:y Emergency Relief requesting pa7-
ment. The evidence does not disclose aey previous demand for payment. On 

• receipt of the letter accused arranged for the payments to be deducted 
from his Army pay, which was apparentl.7 acceptable to the A;rmy Emergenc7 
Relief. Accused was confined subsequent to this arrangement. The Board or 
Revieff is of the opinion that the 8Ti.dence is lega~ insufficient ·to 
sustain the finding of guilt7 of~ dishonorable failure to pa,- the debt. 

··1· · Specification 12, Additional Charge Ira Ch 17 June 194.3, 
accused made application to the Ar.rr:r Emergency Relief' at Greenville ~ 
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Air B·ase for a loan of $,'O. He •tated that hi.8 fumiture was 1n 'Greenville, 
that his lrl.fe was pregnant., and that the mone;r was needed to bring her 
from San.nnah., Georgia to GreenTille and tor living and :medical expenses. 
Accused subaequentl7 made contradictoey statements w1th reference to the 
loan, saying that the money was obtained to send his wife from Green:rille 
to her home. .A.ccused testified that he had no furniture 1n GreenTille 
and that none of his wiTes had enr been there. When he- applied tor the 
loan he had juat returned from a .furlough on whl!Ch he had married Mar"1' 
Donner., and he d.id. net intend to bring lrtJ' of the girls to Greenrllle. 
The erldence shc,r.s that the loan was obtained by- .falsely representing th9 
purpose .for llhich it was intended. 

h. Speci!icatioru, 1.3., 14 and 1.5', Additional Charge II: The 
erldence shows that on 8 July' 1943, accused, a!ter being advised of his 
rights and placed under oath., stated to Second Lieutenant Earl E. Garner, 
the. investigating officer., that he borrowed $50 from Jrrrr:r Emergency- Re
lief on 17 June 1943, to send his wife tram Greenville to her home., that 
he had been married only twice, and that Annie Mae Lanier was the "ollJJ 
lady" he had srried since his diTorce from his first wile. ·The evidence. 
sustains the tindings that all these statements were knowingly- .false., as 
alleged. · 

· 6. The Charge Sheet shOfflJ that accused is 25 years of age and that 
·he enlisted on 8 January 1942. · 

. ' ' 7. · The court waa legall.7 conatituted. No errors injuriousl-7 af'.fect- . 
ing the substantial rights o! accused were committed during the trial. In 
the opinion of the Board of Renew the record of trial is legally- insuffi
cient to support the findings of guilt7 or Specifications 9 and 11, .Addi
tional Charge II, legall7 sufficient to support the approved finding• of' 
gull t;r or all other Speci!ications and Charge•, and legall7 sufficient· to 
support the sentence. A sentence of either death or ot life imprisonment 
is mandatory- upon conviction or rape, in Tiolatiai of the 92nd Article of 
War. Confinement in a penitentiary- is authorized by- the 42nd ,A;rticle o! 
War for the offense of rape, recognized as an offense or a eiTil nature 
and so punishable b;r penitentiar,r ccntinement for more than one year 1,

7 . section 22-2801-or the Di.strict of Columbia Code, and for the o.ff'ens~ of' 
bigqy., so. recognized and punishable b7 section 22-601 of that code. 

-~----_.;.:..._?a--'..:.~...::1~;;11:·..:::J:~-J'Judge AdTocate 

_._·1'_.§_,t-Lt_r_:,,-r~'-~,_.·._;._.~_.1-0_~----~'Judge Advocate 

~~·~- .. ...._:_·....___..;_____-),Judge AdTocate 
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SPJGJ CM 245806 1st Ind. (293)Hq. ASF, J.A.G.O., 26 Apr 1944 

Tos Commanding General, Fourth Service Command, Post Office Building, 
Atlanta, Georgia. Attention: Service Command Judge Advocate. 

l. The duly authenticated original record of trial in the case of 
Herman C. Hancock, Jr., 14072834, formerly Technical Sergeant, 470th 
I:bmbardment Squadron (M), 334th B:>mbardment Group (M), referred to in 
paragraph 8 of hlsic communication, dated 22 April 1944, was forwarded 
to your headquarte.rs by registered mail on 24 April 1944. 

2. There are inclosed herewith copies· of opinions of this office 
expressing the view that in capital cases llhe:re the death penalty is not · 
mandatory only a two-thirds vote is required for conviction (SPJGJ 1942/5564), 
and that in such cases a statement that the vote was unanimous would be 
objectionable as amounting to a disclosure of the vote of each member in 
violation of the oath of secrecy required by' Article of War 19 (CM 232110-
McCollum.) • 

J. There are also inclosed an extract from the statement of General 
Enoch Crowder, Judge Advocate General, before the House Committee on Military 

·Affairs, 22 May 1912, at the hearings on the revision of the Articles of '?;ar, 
a copy of an opinion of this office which refers to this problem (JAG'300.2, 
13 Feb. 1925), and a copy of the review prepared by' the Board of Review in 
CM 245806- Hancock. 

4. It is not practicable to supply you with the information requested 
in paragraph 9 of the basic communication. 

For The Judge Advocate General: 

(Signed) R. E. Kunkel, 
R. E~ Kunkel, 

Colonel, J.A.G.D., 
5 Incls. , Chief, Military Justice Division • 
. Incl. l -Cpy ltr. SPJGJ 1942/5564. 
Incl. 2 -Cpy ltr. to Col. L. C. Case, 

13 .M<ir 43 (CM 232110). 
Incl. J -Extract from Comm. Hearings, 

62nd Cong., Vol 9~ 
Incl. 4 -Cpy. JAG 300.2, 13 Feb. 1925. 
Incl. 5 -Cpy review of B/R-CM 245806-Hancock. 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. (295) 

SPJGQ 
CM 245817 2 8 DEC "·?,4~. ~ 

UNITED STATES ) ARMY AIR FORCES 
) CENTRAL FLYING TRAINING COMMAND 

v. ) Trial by G.C.M., convened at 
) Randolph Field, Texas, .26 

Second Lieutenant JAMES H. ) November 1943. Dismissal and 
PHILLIPS (0-694180), Air ) total forfeitures. 
Corps. ) 

OPINION of the BOARD OF REVIEVl 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been exsmined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specification: 

CHA.~GE: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant James H. Phillips, 
Air Corps, did, at San Antonio, Texas, on or about 
22 October 1943, wrongfully, unlawfully, and feloniously 
have carnal knowledge of rtarcie Wilma Suladie, a female 
then and there under the age of 18 years, not being then 
and there the wife of the said Second Lieutenant James H. -
Phillips. 

He pleaded not guilty to and was found guilty of the Charge and the Specifi
cation. There was no evidence of any prior conviction. He was sentenced to 
be dismissed the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor at such place as the reviewing authority 
may direct for five years. The reviewing authority approved the sentence but 
remitted the confinement and forwarded the record of trial for action pursuan~ 
to the provisions of Article of Viar 48. · 

• 
3. The evidence produced by the prosecution in support of the Charge 

may~ summarized as follows: 

· Marcie Wilma Suladie was born on 30 June 19V at Laredo, Texas 
(Pros. Ex. J). On 22 October 1943, she was living at 1535 West Lynwood 
Avenue in San Antonio with her mother and two sisters, Dorothy Suladie, 
age 19 (R. 35), and Dorris UnderNood, a divorcee wit~ a 2-year old child 
(R. 22). They had been living in San Antonio over two years (R. 22). Her 
mother and sister Dorothy, _worked (R. 22, 50). Marcie Wilma Suladie ,attended 
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high school, being a high junior (R. 5). She was not and never had.been 
married (R. 15). Her nickname was "Boojie" (R. 22). 

On 22 October 1943, "Boojie" Suladie got out of school at 4 o'clock 
and went to downtown San Antonio to meet her sister Dorothy, and her "girl 
friend~, Mary Francis Gregory, whom she had known for about seven years, when 
they got off work (R. 5, 48). They met shortly after 5 o'clock and· shopped 
for a little while and then drove in an automobile belonging to Mary Francis 
Gregory to the Suladie home, arriving there about 6:30 (R. 48). According 
to Mary Francis Gregory, they intended to "just stay around the house for 
the evening"! and .Mary Francis Gregory was going to visit with the two Sula.die 
girls (R. 48) •.According to "Boojie 11 Sula.die, they went by Mary Francis 
Gregory's home first, apparently intending from the beginning to go out and 
"get something to eat" (R. 5). In any event, all three of the girls bathed 
and dressed (R. 5, 48), and.about 9:30 p.m. drove in the car belonging to · 
11.ary Francis Gregory to Roger's Drive Inn, an eating and drinking place 
situated on Broadway in San Antonio, Texas (R. 6, 49). Dorothy Suladie and 
Mary Francis Gregory remained in the automobile but 11Boojie" got put and went 
inside "to get a steak" (R. 6, 49) • She remained inside. for an hour or an 
hour and a half, eating a T-bone steak and OONing a glass of w_ine (R. 6, 19, 
23). She later told Mary Francis Gregory that she had had a cocktail inside 
(R. 52). 

While she was inside, two officers, Second Lieutenants E.W. Rice 
· and R. E. Cone, drove up beside the Gregory car and struck up a casual ac
quaintanae with Dorothy Suladie and Marj Francis Gregory (R. 49). When ~rcie 
Wilma Suladie c~me out, she found the-two girls talking to the two lieutenants 
(R. 7). She was introduced to them, and after talking to them for a while, 
decided that she would sit down in their car, which was parked right next to 
the automobile belonging to Mary Francis Gregory (R. 6). · After they had talked 
for a while, Marcie Wilma. Suladie "just to tease" the officer, said that she 
would like to drive his car a.round the block (R. 7). The officer said, "Go 
ahead and drive it", so she drove the car tQ Houston Street, where they hap
pened to meet the accused wh~ was driving a Dodge coupe, aud whb was accompanied 
by Second Lieutenant Norman E. Mohney (R. 7). The lieutenant, whose car 1.:arcie 
was driving, knew the accused and invited the accused to follow them (R. 7). 
Jlarcie Wilma Suladie added her invitation, saying, "Yeah, follow us; we're go
ing out back to Rogers'; my sister is there; we left them all there" (R. 17). 
She drove the car·back to Roger's Drive Inn, apparently driving fast and reck
lessly, and was followed by the accused (R. 7). At Roger's they stood around 
or sat around and talked until possibly 12:30 or 1 o'clock (R. 7). The officers 
were drinking. lla.rcie Suladie appears to have had at least one drink with 

· them ( R. 19) • The officers wanted to get something to eat but couldn I t because 
the kitchen w.as closed (R. 8). Marcie ·suggested that they go out to her house 

· where they could "drink as long as they wanted to" (R. 8~ 19). Mary Francis 
Gregory says that the "party" finally broke up when she and Dorothy Suladie 
said that they had to go home because they had to work the next day (R •. 50), 
and that she had no intention of continuing the "party" at the Suladie home . 
(R. 53). Mary Francis Gregory invited liarcie to ride with them, but she 
said that some of'the officers were coming out to her house and that she would 
go with them to show them ;the way (R. 53). Dorothy Suladie and },_1ary Francis 
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Grer;ory left in the Gregory car (R. 8). "Just a little while afterwards" 
all of the officers except the accused left in Lieutenant Rice's car, say
ing "they wanted to ro to town for something" {R. 8). The accused and 
lciarcie Hilma Suladie followed them in the Dode9 coupe driven by the accused 
(R. 8), but soon lost the~ (R. 9). The accused and Marcie Suladie drove 
a.round the main part of town for a while looking for them and then, a,ccord
ing to liiarcie Suladie, drove out to an ea ting place nalmost to Randolph 
Field" because they remembered that one of the officers had said that he 
was hungry and thought that they might have gone there (R. 9). "They found 
this place closed (R. 9). In the meantime Aiary Francis Gregory had driven 
straight to.the Suladie home, let Dorothy Suladie out, and had gone directly 
home (R. 51). · . 

. After finding the place near Randolph Field closed, the accused 
and Marcie Sula.die drove back toward town. On the way she told him to stop 
at the first filling station so that she could go to the rest room (R. 9). · 
Not finding a fillin~ station open, he pulled off to the side of the road 
and told her to relieve herself there; when she hesitated, he said "Well, 
I'm not going to hurt. you" or something like that, and apparently she did 
get out of the car and relieved herself (R. 9). Marcie Suladie then decided 
that she had better call her mother "because it was so late"} and they drove 
to the Gunter Hotel where she did telephone her mother (R. 9J. · , 

The accused had had what Marcie Suladie described as "a couple or 
drinks" at Roger's Drive Inn. There was a whiskey bottle on the seat or his 
car, and as the two drove around, the accused took several drinks from this 
bottle (R. 26) and Marcie Sula.die also took "two or three sips out of the 
bottle" (R. 77). · 

They went out to Leo's on the Fredericksburg Road "to get something 
to eat before we got home", and did eat there. They then started toward.her 
home, and according to her, got lost near where she lived. He stopped the car 
in a residential district near where she lived and she got out to look at the 
street sign (R. 10). 

She got back in the car and he kissed her. She did not object, 
saying, "I didn't think anything about it" because 11 he was awfully nice"•. 
According to her, -she did say, "Come on, let's go because my mother will be 
worried". He said, "Just a minute" or something like that and continued to 
kiss her. They were sitting on the seat of the Dodge coupe; he was behind 
the wheel; she was sitting on his right. He "started getting kind of fresh" 
and put his hand on her leg under her dress. She says that she moved his 
hand and tol~ him, "Don't please" and he stopped. She again suggested going 
hor.ie but "he kind of started to get fresh aeain", saying that they would go 
"in a minute" (R. 10). He continued ·to run his hand up her leg but he did 
not touch her private parts. He "kept on" and she "started struggling", try
ing to get away. While this was going on at least one automobile passed. 
She tried to scream loudly enough but "they didn't hear"· her as he had his 
hands over her mouth. He pushed her down on the seat and got on top of her. 
She vias unable to explain exactly what happened in detail but did try to get 
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up. She was not scared at first because she thought that she could reason 
with him and because he had been "so nice and everything". She tried to 
scream but he said that he would "smother her" "if she wouldn't let.him" 
(R. il). She said that she was frightened because she was 11kind of afraid 
to die, I guess". 11After·awhile", he had intercourse with her. · She did 
not know how long the act of intercourse took but said that it "seemed like 
a long time" (R. 12}. Sometime while all of this was going on she asked him 
to open the door of the car because it was hot, her real purpose being to 
try to get away (R. 12}. He opened the left door of the car. No part of 
her clothing was removed, she having on her step-ins the whole time (R. 31-
32). She stated that she understood the meaning of "woman I s private parts", 
"man's private parts" and "intercourse", and that he put his private organ 
in hers (R. 32). At some time either during or immediately after the act 
of intercourse she started crying and bece.me hysterical. After \he act was 
completed, she got out of the car and started walking. He followed her and 
put her back in the car (R. 12) •. He then drove to her home. He said II Is 
there anything I can do for you, please let me", and 11a bunch of stuff like 
that"; she told him that he had taken her "self respect and there wasn't. 
anything he could do" (R. 13). She testified that he seid, "Are you going 
to prosecute?" to which she replied, "Don't worry; nothing will happen to 
you" (R. 25). 

After he drove away V.arcie Suladie was still hysterical; she did 
not want her mother to know w~t had happened, so she "threw herself" on the 
grass in front of her home until she could calm herself (R. 13). While she 
was still there a Lieutenant Fluitt; whom she described in her sworn state
ment to the investigating officer as her brother-in-law, but whom she testified 
at the trial was merely a "good friend of my family" (R. 23-24), came out and 
found her (R. 15). It was then about 4:00 a.m. Apparently Lieutenant Fluitt 
was visiting Marcie· Suladie I s sister, Mrs. Dorris Underwood (ft. 42). liirs. 
Underwood described him as II just a very good friend 11 • Mrs. Underwood explained 
the presence or Lieutenant Fluitt at that hour by saying that she was worried 
about Marcie's absence and had asked Lieutenant Fluitt to stay until she got 
home· (R. 42) • -

Lieutenant Fluitt and Mrs. Underwood brought Marcie Suladie in the 
house. Mrs. Underwood described her sister's appearance as follows: The 
two-piece suit which she had had on had two buttons off the front of it; her 
skirt was turned around; her sleeves were torn under the arms; her eyes were 
.swollen and her hair was stringing down 11all messed up"; she had scratches 
on her arms and neck with a red place on her neck (R. 42). Lirs. Underwood 
told her mother to go to bed so that she would not know what had happened; 
she told her mother that.a boy had "insulted" l\la.rcie and her mother went to 
bed (R. 43). Lieutenant Fluitt told rt.r~. Underwood that Marcie had told 
him what had happened, and at his suegestion, Mrs. Underwood took her sister 
into the bathroom and undressed her. She found that her step-ins were torn 
11a little bit" and that they were "very blood stained". She found that her 
sister had a scratch on her arm and a few scratches on her legs around the 
ankles and on the inside of her upper leg and a red spot on her neck (R. 44). 
She gave her sister a douche, put alcohol on the scratches, and put her to 
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bed (R. 15, 44). f,1rs. Underwood testified that ,her sister was sober (R. 44). 
She further testified that the underwear which her sister had on had "loose 
lees" (R. 46), so that it.was possible to have an act of intercourse without 
removing them (R. 47). 

J!iarcie Suladie testified .that she had never had sexual intercourse 
before the act of intercourse with the accused (R. 13). She admitted that 
at some tin:e during the evening she had "jokingly" referred to herself' to the 
accused as "jail bait" (R. 19). She said that she used this expression be
cause "everybody uses it for girls under 18; just kidding; that is all" (R. 19). 
She testified that at no time during the evening did she "get any buzz out o:f 
the drinks" that she drar..k or feel intoxicated in anyway (R. 33). She denied 
that she "picked up" the accused or that the accused "picked her up" on the 
night in question, saying-that she was "introduced to him" (R. 33). 

The next day Mrs. Underwood took her sister, Marcie, to Dr. s. W. 
Allen, a San Antonio physician (R. 29, 37). Dr. Allen examined her about 
11:00 a.m. on 23 October 1943. His examination revealed that she had a small 
tear in the posterior phase of her hymen, 11a little bit on the right side". 
There was a little blood, indicating to the doctor that it was a fresh tear 
(R. 37). She :,vas nervous and had a few "scrapes" on her arms and legs but 
these were of such a "minor superficial" nature that no treatment was prescribed. 
The only suggestion he made was that she go home and be quiet (R. 38). Dr. 
Allen testified that the tear in the hymen could have resulted from sexual 
intercourse, and that it was his opinion that prior to the act of intercours~ 
which caused the tear she was a virgin (R. 38). He said that he did not 
think that her vagina had ever been pE;netrated before "because it was so 
s~all, even after the tear, it would have been very difficult to insert a . 
finger" (R. 39). He said that the tear which he .fol.Uld in her hrmen might 
have been caused by a finger (R. 38) but he doub'tei that it could have been 
caused by a douche (R. 39). Dr. Allen stated that he had never previously 
examined Marcie Suladie and did not see her afterward (R. ,40). 

On Z1 Octo'ber 1943, the Provost Marshal at Randolph Field sent 
Staff Sergeant Charlie F. Fuller, an investigator in h;s office, to the 
Central Instructors School to bring the accused to the office of the Provost 
Llarshal. When the accuseq replied in the affirmative to the question as to 
whether he desired to make a statement, he was taken to the office.bf the 
trial judge advocate where after being warned of his rights, he made a 
voluntary statement (R. 55), which was introduced in evidence as Prosecution 
Exhibit 4. 

In this statement the accused said that he left Randolph Field 
about 7:30 p.m. on the night of 22 October 1943 with Second Lieutenant Norman 
E. Mohney and went to San Antonio. The two lieutenants had dates with two 
girls, whom they picked up about 8:30. They went to a night club with these 
girls, where they consumed a bottle of rum. They took the girls home about 
11:30 and started to a cafe to get something to eat. They accidently met 
Lieutenant Cone and Marcie Suladie, who was introduced to them as "Boojiea. 
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She and Lieutenant Cone invited them to follow them out to Roger's Drive 
Inn, which they did. After spending some time there, "Boojie" invited 
them to come out to her house and have some more drinks. She got in the 
car with them and Lieutenant Mohney decided to go with the other officers. 
The accused and l~rcie Suladie were to follow them. The other officers 
drove too fast and were lost downtown. He and 11 Boojie 11 started driving 
around. She picked up a quart of whiskey which he had in the car, opened 
the bottle and they started drinking. He said that he was pretty drunk. 
They drove around, stopping occasionally to "neck". The first time they 
stopped, after they had "necked" a while, she got out of the car, went 
around to the back, took her clothes up and relieved herself. They kissed 
a good many times and "she didn't seem like she cared much as I could do 
just about anything I wanted to and she didn't seem to care any". He said 
that she was also pretty drunk. They finally stopped about six blocks from 
her house and parked in a residential district. They "necked right smart"; 
he put his hand under her dress; he opened his pants and took his penis out; 
she was in his arms, and he laid her on the seat and bad intercourse with 
her. He said that "she seemed pretty eager to neck and everything and I 
was figuring like any man, well that is, that she was going to be a push
over". He stated that "she didn't seem to mind much" until they "got down 
to serious business" and then "she didn't want to go on ,'fith it". He said, 
"She struggled some; she seemed to care; she didn't want to do it apd I was 
pretty well drunk and was not much reason left to me 11 • He said that 11 ;3he 
didn't try to use any force or anything to stop me". After the act of inter
course was over, she started to cry and became hysterical. While he was 
attempting to have intercourse and while he was having intercourse, she did 
not try to get out of the car, but she did get out after it was over. He 
put her back in the car, tried to quiet her dpwn, and took her home. He· 
said that he had no idea that she was a virgin. He also said that while 
having intercourse with her, the door at her head was open because it was 
pretty hot. He said that he had never done anything like this before in 
his life (Pros. Ex. 4). · 

4. The accused having been advised of his rights in regard to testify
ing in his own behalf elected to remain silent. On behalf of the accused, 
Second Lieutenant Elwyn N. Rice testified that he and Lieutenant Cone ran 
into Dorothy Suladie and Mary Francis Gregory at Roger's Drive Inn about 
11:00 p.m. on the night of 22 October 1943 and struck up a conversation 
with them (R. 62). 1'.arcie Suladie subsequently arrived and started talking 
to them too. He said that-she wanted them to buy her some wine but that 
they did not do. so. About 12:30 the accused and Lieutenant Mohney arrived 
and Uiarcie Sul~die became interested in the accused (R. 61}. He said the 
"party" broke up about l o'clock when the Drive Inn closed, and that as it 
was breaking up, Marcie Suladie invited them to her house to "have a little 
party". He testified that W.arcie Suladie gave him the impression "that she 
knew her way around"; 11 that she knew what she was doing all the time" and 
that "she seemed like a flirt" to him (R. 64). He said that she carried . 
herself, and acted like a flirt (R. 64). He said that she did not act like 
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a lady; that she was very friendly and that "she spoke a little rough" 
(~. 66). He said that she was particularly interested in the accused and 
seemed to devote her special attention to him (R. 67). 

Second Lieutenant Norman E. Mohney told of accompanying the ac
cused on the evening of 22 October 1943. He ·said that he first saw Marcie 

· Suladie after midnii::ht in front of the Gunter Hotel driving Lieutenant 
Cone's automobile (R. 68). They said, "Follow us", which they did (R. 68). 
Marcie :· ladie drove fast, ran a stop sign and had to go "clear off on the 
other siJe of a street to miss a. bus" (R. 68). They finally met them at 
Roper's Drive Inn (R. 69). They started talking to the girls•. Marcie 
Sul1:,.die was "friendly" with everyone and particularly friendly toward the 
accused (R. 69). She had a drink while he was there. Lieutenant Mohney 
said that she was not necessarily vulgar, but she was willing to listen "to 
a few shady stories" including a little poem called "Four Prominent Bastards 
Are Vle 11 (R. 69). The party broke up with Marcie Suladie suggesting that they 
go to her house where "we could drink until 4 or 5 o'clock in the morning" 
(R. 70). He said that he and the accused started out the evening with a 
fifth of rum, which they consumed, and that they subsequently'bought a fifth 
of whiskey (R. 70). He said that the next day there was not much left of 
the whiskey which they had bought (R. 71)~ 

Major Pierce C. Barrette, MedicalCorps, a psychiatrist, testified 
that he had examined the accused and came to the conclusion that he was "deal
ing with a rathe_r superior type of fiying officer, whose habits were well 
formed, who was amiable, who had good perception, good judgment, good recall, 
was or showed no disturbance of motor mechanism" (R. 72). Major Barrette 
further testified that "he had many admirable qualities and a few that Jilight 
be considered to be weaknesses but nothing very surprisingly bad to him at 
all" (R. 72). He also concluded that the accused was "probably more sus
ceptible to alcohol than the average" (R. 73), and that after he bad consumed 
about a quart or a quart and a half of whiskey, the accused was such a person 

. who "could not make a judgment between right and wrong11 (R. 74). · 

5. The accused is charged with what is commonly known as "statutory 
rape", that is, having sexual intercourse with a female under an arbitrary 
age fixed by statute. The misconduct complained of occurred·in the State or 
Texas and the statute alleged to have been violated is Article llSJ of the 
Texas'Penal Code, which, among other things, provides: 

IIRape is the carnal knowledge of a female under the age of 
eighteen years other than the wife of the person***; pro~ided 
that if she is fifteen years of age or over the defendant may 
show in consent cases she was not of previous chaste character 
as a defense." 

It was clearly shown by the evidence that on 22 October 1943 and 
at San Antonio, Texas - the time and place averred in the Specification -
the accused had carnal knowledge of a female, namely Marcie Wilma Suladie. 
Iot only did she testify to th1s fact, but the accused'e written confession 
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or statement admitted the act. It was also clearly established by the 
evidence that Marcie Wilma Suladie was not the wife of the accused and 
at the time or· the occurrence on 22 October 1943 she was under the ·age or 
18 years, having been born .30 June 1927. All or the elements or the of
fense were therefore clearly shown by the evidence. There wa~ no attempt 
to deny them. As to females over 15 years of age the statute provides the 
possible defense that the female was not of a previous chaste character. 
The defense produced no .evidence to substantiate such a conclusion. It 
therefore necessarily follows that the accused without doubt violated the 
statute when he had sexual relations with 1'.arcie Suladie. A lengthier 
di&cussion or the details would serve no good purpose. The commission or 
such a statutory offense in turn constitutes a violation of Article of War 
96 (CM 16.3707). The Board of Review is of the opinion that the record is 
legally sufficient to support the findings or guilty of the Charge and the 
Specification and to support the sentence imposed. 

6. The recordshows accused to be 25 years of age. He was commis
sioned second lieutenant, Air Corps, l October 1943. He attended high 
school through the tenth grade, was in the trucking business for two and a 
half years, employed as a clerk for one year and then enlisted as an aviation 
cadet 24 October 1942. He served as an aviation cadet through the various 
stages or training and was commissioned second lieutena.nt_(Pilot), Air Corps, 
1 October 1943. 

7. The court was legally constituted and had jurisdiction over the 
person and the subject matter. No errors injuriously affecting the sub
stantial rights of the accused were con:mitted during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient to 
support the findings of guilty and the sentence as approved by the reviewing 
authority and to warrant confirmation thereof. Dismissal and total forfeitures 
are authorized upon convic';}/~. of a vi9la~ion o le o! ar 96, 

~:::...:fA~~~:::2:l::i..;...~......:~~~~:!!3~~, Judge Advocate. 
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1st Ind. 

War Department, J.A.o.o., · 6 .. JAN 1944 - To the Sec~tary ot War. 

1. He~~th 'transmitted for the action or the Pr~sident are the 
· record or trial· and the opinion or the Board of Review in the case of 

Second Lieutenant Jamee H. Phillips (0-694160), Air Corps. 

2. · I concur in the opinion of the Boa.rd of Review that the record . 
of trial 1.s legally sU,!icient to support the. .findinge and eentence as 
_approved by the reviewing authority and to warrant confirmation thereot. 
I ~coxmnend that the eentence. as approved by' the reviewi~ authority be 
confirmed but that the f'orfeituree be remitted am that the. sentence as 
thus modified be car;ried into execution• 

. 3. Inclosed are a draft of a letter tor your signature, trans
mitting the record to the President for his .action, and a form ot · 

· Executive action designed to carry- into. effect the recommendation herein-
above made, shoW;d such action meet with approval:. · · 

~-.Q.~ 

Myron C. Cramer,, 
Major General, 

The Judge Advocate General • 

.3 rncls. . 
Incl. 1-Record o1: trial. 
_Incl. 2-Drf't. ltr~ for sig. 

. S/W.
Incl. )-,Form of' action. 

( Sentence as approved qr reviewing authority confirmed_ bit 
forfeitures remitted. Execution_ s~spended. G.~.M.O. 7S, 19 Feb 1944) 
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------------

WAR DEPAR1~T 
Army Service Forces 

In the Office of.. The Judge Advocate General 
Washington, D. c. (305) 

SPJGH 
CM 2458.31 g JAN 

UNITED STATES ) . ARMY AIR FORCES 
) '\YESTERN TECHNICAL TRAINING COMMA.ND 

v. ) 
) Trial by G.C.M., convened 

Second Lieutenant ROBERT ) at Lincoln Arrrry Air Field, 
B. ROLLINS (0-564162)., ) Lincoln, Nebraska, 1 De
Air Corps. ) cember 1943 and 14 January 

) 1944. Dismissal., total 
) forfeitures and confinement 
) for one (1) year. 

OPINION of the BOARD OF Ri!.""VIE'il 
DRIVER., O'CONNOR and LOTTERHOS., Judge Advocates ----------· 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon the 'following Charges and Speci
fications: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that 2nd Lieutenant Robert B. Rollins., 
331st Base Headquarters and Air Base Squadron., did., 
at Lincoln., Nebraska., on or about 20 September 194.3, 
with intent to defraud, .falsely make and forge the 
name •J. L. Farrell., Capt AC• to a certain promissory 
note in the following words and figures., to wita 

~~100. 00 NEGOTIABLE NOTE Loan No 5203 
Amount of Loan 

Lincoln Nebraska, September 20 19!tl._ 

FOR VALUE RECEIVED, the undersigned., jointly and 
severally promise to pay to the order of General Loan 
Service, Inc. (Licensee) at its office at 112 So. 11 
Lincoln., Nebraska., the principal. sum of One Hundred 

. and no/100 - - - - Dollars., together with charges 
thereon, from the date hereof, until fully paid, at 
the rate of 

* * * * * * * * This Note is secured by Comaker 
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SIGNATURi:.S ADDRESSES 
/s/.Robert B. Rollins )236 Dudley City 

2nd Lt. A.C. 3425 W. Pershing Rd. 
/s/ J L Farrell Capt A.C. 

which said promissory note was a writing of a private 
nature., which might operate to the prejudice of another. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that 2nd Lieutenant Robert B. Rollins., 
331st Base Headquarters and Air Base Squadron., did, at 
Buckley Field., Colorado., on or about 14 October 1943, 
wrongfully and unlawi'ully make and utter to The Denver 
National Bank., a certain check., in words and figures as 
follows., to wit: • 

NCB Ashland., Nebr. Oct 14 l9{tl No._ 

THE CITIZENS NATIONAL BANK 
76-192 of Ashland ______ ?6-192 

Pay to the 
Order of Cash 

Twenty-five & no/100 Dollars 
!lamber 

For 0-564162 rederal 10 Reserve /s/ Robert B. Rollins 
System 2nd Lt. A.c. 

United States 
No acct. 

and by means thereof did obtain from said Denver National 
Bank the s.nn of t25.00., lawful money o! the United States 
of America., he the said :aid Lt Robert B. Rollins then well 
knowing that he did not have and not intending that he should 
have any account with said The Citizens National Bank of 
Ashland for the payment ot said check. 

He pleaded guilty to the Specification., Charge I, ·except the words -with 
intent to defraud"; not guilty to Charge I., but guilty of a violation of 
the 96th Article of War; and not guilty to the Specification., Charge II 
and to Charge II. He was found guilty of all Charges and Specifications 
and was sentenced to be dismissed the service., to forfeit all pay and 
allOYfances due or to become due., and to be conf:ined at ha.rd labor for 
one year.· The reviewing authority approvad the sentence and forwarded the 
record of trial for action under the 48th Article of War. · 
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J. The evidence for the prosecution: 

a. Specification, Charge I: On 10 September 1943 the accused made 
application at the General Loan Service, Incorporated, Lincoln, Nebraska, 
for a loan of f;IOO. He was advised by Mr. Robert w. Gohde, secretary of 
the company, that loans were not made on single signatures and that it 
would be necessary to have a co-maker. Accused said he could obtain the 
sienatures of Captain John L. Farrell and another person. After check
ing the credit rating of Captain Farreil, 11ir. Gohde informed accused he 
could have the $100 if Captain Farrell signed the note. On 20 September 
1943 a promissory note (Ex. A) in the sum of $100, payable in two monthly 
installments of $52.29 each, was signed by accused in the presence of 
Mr. Gohde and accused left irl. th the note to obtain the signature of 
Captain Farrell. !lr. Gohde was absent from the office when accused returned 
with the note. It was stipulated that the testirr.ony of Mrs. Alice Weber, 
bookkeeper for the General Loan Service, would show that accused returned 
later in the day with the •loan note' which bore his signature and tha 
"purportedn signature of Captain Farrell; that she accepted the note and 
gave him a check of the company (Ex. B) for ~~100; and that accused indorsed 
the check and received ~~100. When the note became overdue notices were 
sent to acc·..1.Sed and attempts were made to reach him by telephone•. The 
first notice was sent by mail en 25 October. Captain Farrell testified 
that accused YfoS his assistant in the 0 operations field test" and that 
he had known accused for approximately five months. The name nJohn Far
rell• appearing en the promissory note (Ex. A) was not signed by him and 
he did not give accused authority to sign his name (R. 8-12). 

b. Specificatjon, Charge II: It was stipulated that if 1fr. Eugene 
I. Franklie, a teller :in the Denver National. Bank, Buckley Field, Colo
rado, were present he would testify that on 14 October 1943 accused 
presented his check (Ex. C) in the sum of $25.00 drawn on The Citizens 
National Bank, of Ashland., Nebraska; that the ~~eek was cashed and accused 
received $25. 00; and that the check was presented to the drawee bank 
through usu.al channels and payment was re.:f.'used. u.r. c. N. Turner, cashier 
of The Citizens National Bank of Ashland., Nebraska, testif'ied that the 
check (Ex. C) was presented to his bank on 18 October 194.3 and payment 
re.:f.'used because accused did not at aXJ'¥ time have an account with the bank 
and had not ma.de any arrangements with the bank to cover the check or 
similar instruments. :Mr. 'l'urner wa.s acquainted with accused and., so far 
as he knew., accused did not come into the bank between 7 October and 1 
November 1943 (R. 1.3-15). 

4. · For thl9 defense: The accused testif'ied that he was 29 years of 
age., married and had ooe child 1.3 months old. His father had been dead 

· !or about twenty years and his mother was still living. He had studied 
electrical engineering at •Georgia Tech• for about two years and then 
played professional baseball at Phoenix, .Arizona until he enlisted in the 
Regular Army in 19.39. He served as an enlisted man for about three years, 
attained the grade of staff sergeant, attended Officer Candid~te School at 
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Miami Beach, and was commissioned on 16 September 1942. His service as 
an enlisted man had been characterized as •excellent" and •superior•. 
After he was commissioned, he was stationed at McClellan Field !or about 
60 day-sand then went to the Pratt Whitney School at Ea.st Harbor, Con
necticut. During his two months at that school he became indebted to the 
extent o! twenty-three or. twenty-tour hundred dollars in gambling with 
different o.f'.f'icers. 'lhis amount had all been paid at the date of trial 
.from the sale of his car and personal ef.feets and out o! his pay checks 
(R. 15-17). . 

· With reference to the forgery charge accused testified that when 
he applied !or the loan he was asked for •recommendations•, gave the 
names of Captain Fa.:tTell and another of!icer, told. Mr. Gohde that either 
of them would si~ his note, and left his application .f'Qr the loan. '\'then 
he returned three or £our days later he asked it' the •recormnenda.tion 
came back«. Mr. Gohde informed him that it had but that the note would 
have to be co-signed. Accused took the note to the front of the office, 
which was separated from the loan company, and. a!ter looking up the 
home address o.f' Captain Farrell, wrote the latter's name on. the note 
below his own signature. He returned to the loan o!.f'ice fifteen to thirty 
minutes later, was given a check !or the executed note, and upon indorsing 
the check received $100. He had no intention of defrauding the loan 
compa.xl1' by using the name of Captain Farrell (R. 17). · 

Accused i<ientified the check (Ex. C) cashed at Denver and stated 
that he had been sent to Buckley Field to observe the courses in 
ttwinterization•. When he was ready to l9ave he did not have enough 
money to defray his bills for quarters and mess and pay for his •berth• 
back home. He wrote the check on the bank in Ashland, mere he had · 
worked and was well known, with the intention of using his travel p~ 
upon his return to cover the check when it a.:tTived at the bank. He re
turned on Saturday., received his money on Mondq, went to the bank and 
asked the girl on duty· it the check had been presented. He received 
a negative reply but found out later that it had been returned (R. 18). 

On cross-examination accused admitted that he did not have per
mission of Captain Farrell to sign his name to the note. It was his 
intention that the note would be paid and Captain Farrell would never 
knmr anything about it. When he was first notified that tho loan was 
delinquent about 25 or 26 October his wife talked to Mr. Gohde in an 
effort to obtain an ·extension of the payments. She was told it could 
not be done and was referred to ·another loan company. She tried at 
different agencies to procure a loan., without success, and informed 
Mr. Gohde by telephone o! her £allure. Accused knew that the loan would 
not have.been made if the loan company had been aware that the signature 

.of Captain Farrell was not genuine. He used Captain Farrell's name be
e&use he worked with him and knew him better than anyone else. Accused 
d.id not ask him to indorse the note because o! •pride• (R. 18., 21-22). 
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Accused further tastified on oross-ex.amination that he "Wrote the check 
(Spec. Chg. II) on 14 October, left Denver the next day, arrived in Lin
coln on 16 October and reported to the •field•. It did not occur to him 
to telephone the bank but he went there on the morning of 18 October and 
told one of the girls that he had to write a check in Denver and asked 
if it had been presented. He was :informed that it had not and the girl 
did not know if she would be able to notify him when it did arrive. He 
had the money with him to cover the check but did not deposit it.as he had 
no account in the bank and did not know he could make a deposit in that 
amount to cover one check. He knew that the Denver bank would not have 
cashed his check had he disclosed the fact that he had no account in the· 
bank on which the check was drawn. His intention was to pay the check as 
soon as it arrivt:id at the drawee bank (R. 18-23). 

5. !.• Specification, Charge I: It is shown by the evidence and 
admitted in the testimony of accused that he forged the signature of 
Captain John L. Farrell to a promissoey' note as alleged and did so with
out the knowledge or authority of the officer whose name v:as thus used. 
Accused by his plea and in his testimony denied any intent to defraud. 
It appears from t.~e evidence, however, that accused knew the significance 
and legal effect of the purported indorsement. The acts of accused 
claarly support an inference of the necessary intent to defraud (CM: 221488, 
J,fusselman). 

2-• As to the Specification, Charge II, the'evidence is uncontra
dicted that accused made and uttered the check as alleged and received 
~25, fuJlface value, therefor, knowing he had no account in the bank on which. 
the check was drawn. It may be :inferred from the .f'act that he made no 
arrangements with reference to the check with the drawee bank that he did 
not intend to have any account with such bank for payment of the check 
upon its presentation. 

6. The accused is 29 years of age. The records of the Office of 
The Acijutant General show his service as follows: Enlisted service from 
2l October 1939; appointed temporary second lieutenant, Arrrry of the United 
States, and active duty, 16 September 1942. 

7. T'ne court was legally constituted. No errors injuriously 
· affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of trial 
is legally suf!icient to support the findings of guilty and the sentence 
and to warrant confirmation of the sentence.· Dismissal is authorized upon 
conviction of a violation of the 93rd or 96th Article of War. 

/ Judge Advocate 
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1st Ind. 

War Department, J.A.G.o., 5 FEB l944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Robert B. Rollins (0-564162), Air Corps. · 

· 2. I concur in the opinion of the Board of Review that the record 
of trial is lega~ sufficient to 1;1upport the findings of guilty and the 
sentence and to wa?Tant confirmation of the sentence. The accused forged 
the name of another officer as co-~ker on a promissory note in the amount 
of $100 and made ani uttered a check for $25 on a bank in which he had no 
account. I recommend that the sentence to dismissal, total forfeitures, 
and confinement at hard labor for one year. be confirmed and carried into 
execution and that the United States· Disciplinary BaITacks, Fort Leaven
worth, Kansas, be designated as the place of confinement. 

3. Attention is invited to a recommendation.for clemency attached 
to the record of trial and signed by the President, seven other members o! 
the court, the trial judge advocate, defense counsel and assistant defense 

· counsel. · · 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the. president for his action., and a form of Executive acticn 
carrying into e~fect the reconunendation made above. 

Myron c. Cramer, 
1.fajor General., · 

The Judge Advocate General. 
3 Incls. 

Incl.l-Record of trial. 
Incl.2-Dft. ltr. for sig. s/iv. 
Incl.J-Form of action. 

(Sentence confinned. G.C.Y.O. 167/ll Apr 1944) 

..f,.. 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
· Washington, D.C. (311) 

SPJGK 
CM 245832 

6,... JAN 194" 

UNITED STATES ) ARMY AIR FCE.CES 
) CENTRAL FLYING TRAINING COMMA.ND 

v. ~ Trial by G.C.M., convened 
Second Lieutenant ROB&RT ) at Brooks Field, Texas, 
S. KNAPEK (0-751999), ) 20 · November 1943. Dia
Air Corps •. ) misaa.l. 

OPINION of the BOARD OF.REVIDV 
TAPPY, LYON, HIIJ.. and ANDRDS, Judge Advocates. 

1. The record ot trial in _the cue of the officer named above haa 
been examinsd by the Boa.rd ot :Review a.rd the Boa.rd submits this, its 
opinion, to The Judge Advocate General. 

' 

. 2~ The accused was tried upon the following Charge and Specifica
tions 1 · 

CHARGE• Violation of the 96th Article ol"-Y(.ar. 

Specification la {Nolle prosequied). 

Specification 2 1 In that Second Lieutenant Robert s. Kna.pek, 
53rd Base :Headquarters and .Air Base Squadron, did, in the 
'Vicinity of and a.t or near Norman, Oklahoma, on or a.bout 
17 September 1943, disobey para.graph 16a.(l)(d), Army Air 
Forces Regulations numbered 60-16, issued by the Commanding 
General, Arrey Air Forces, in the execution of his office, 
reading a.s follcwsa 

•1s.- Minimum altitudes of flight.
•a. Exoept during take-off and landing, 

aircraft will not operate 
•c1) below the following altitudes a 

·"• .. 
"(d) 500 feet above the 1 ground 

elsewhere than as specified 
above.• 

http:ol"-Y(.ar
http:COMMA.ND
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by flying a military airplane a.t approximately fifty (50) 
feet above the ground, when not necessary to the performance 
of his mission and not during take-off or landing of said 
airoraft. 

Specifioation 3a (Finding of not guilty). 

, ADDITIONAL CHARGE& Violation of the 69th Article of War. 

Sp~cificationt In that Second Lieutenant Roberts. Knapek, 
53rd Base Headquarters and Air Base Squadron, hav;l.ng been 
duly plaoed in arrest at Brooks Field, Texas on or about 
21 September 1943, ~id, at Brooks Field, Texas, on or about 
19 October 1943 break his said arrest before he wa.s set 
at liberty by proper authority. 

He pleaded guilty to the Charge and Speoifioation 2 thereof, guilty to 
the Ao.ditional Charge and ita Specification and not.guilty to Specifica
tion 3 of the Charge. He wa.s found guilty of the·Charge aI;ld Specifioation 
2 thereof, guilty of the Additional Charge and its Speoifica.tion,_and not 
guilty or Specification 3 of the Charge. No evidenoe of previous convic
tions was introduced. Re ..,,a.s sentenoed to be dismissed ·the service. The 
reviewing authority approved the sentenoe and for,,re.rded _the record of 
trial for action under Article of War 48. • 

3. The accused and Second Lieutenant John B. George, Air Corps, 
took off for a local flight from Pampa Air Fieln, Pampa, Texas, in two 
AT-6 type airplanes on the morning of 17 September 1943. The ·pla.ne 
piloted by accused bore field No. 040 and the plane piloted by Lieu
tenant George bore field No. 021. These numbers were painted on the 
side of the fuselage in large figures e.bout 18 inches tall and 10 i_nohes 
wide (R.10-llJ Ex. E). 

Later in the morning of that date, these two airplanes were observed 
by Co:mr..ander W. J. Wicks, Commanding Officer, U.S. Na.val Air Station, 
Norman, Oklahom., flying at a. .low altitude in the vicinity of Highway No. 
9 about 20 miles due west of Norman. Commander Wicks was driving his car 
a.long this highway: at a. slow rate of speed, the higmray being under con
struction, when he heard e..n airplane in the vioinity diving at great speed. 
~ alighted from his oar and saw two AT-6 type airplanes zoom over his 
head and fly along the highway at a.ri. altitude of about fifteen feet above 
the ground. The planes :ma.de another pass over the highway and he then 
observed the field nwnbers 040 and 021 on the planes. Again these two 
planes made a circle a.nd oame down in a. simulated strafing d?- ve aoross 
the highway. Onoe again Col!l!Dailder Wicks clearly observed the field numbers 
040 and 021 on the planes. The arES. in which this performanoe took plaoe 
was sparsely populated and the terrain was very rough and hillJ• with 
num~rous patches of trees here a.nd there. The first pass by these two 

http:hav;l.ng
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planes was by fa.r the lowest. The last two were of an altitude of about 
fif'ty feet. The weather was olear and unlimited (Ex. C). 

4. Arrrry Air Foroe Regulations No. 60-16, dated 9 September 1942, 
Jrohibit the operation of Arnr:r aircraft below the altitude of 600 feet, 
except during take-off, la.ruling and under certain other conditions therein 
specified (R.llJ Ex. B). · 

6. The accused was placed in arrest in quarter• the morning of 21 
September 1943 by order ot Colonel Stanton T. Smith, then Commanding 
~ffioer of Brooks Field. On that date a written order placing aoouaed 
in arrest waa delivered to him by Captain Alva w. Robinson,· Adjutant at 
Brooks F.ield. Accused signed a first indorsement acknowledging receipt 
of the arrest order and told Captain Robinson he understood its contents 
(R.16-16J Bx:. H-1). On the morning of 19 October 1943, a.t a.bout 0130 
o'olook, ·an automobile entered the north gate of Brooks Field: Tena, 
driven by a student offioer, who presented an identification ca.rd 'to 
the guards a.t the gate. Corporal R. N. Johle and Private First Class 
s. W. Al.maay were on duty as guards at the gate. The name R. s. Knapek 
appeared on the identification card, and Private J.lmasy read off the name 
while Corporal Johle wrote it down on the record (Ex. I) which we.a kept 
of all student officers entering the field (R.19-24)•. Both guards te&
tirled that to the best of their knowledge and belief the acouae.d wu 
the officer who was i.n the oar when it entered the gate at Brooka Field 
on 19 October_ 1943 (R.20-24). · 

6. The aocuaed and Lieutenant George testified for the defense, but 
ainoe their testimony related.solely to the offense alleged under Speci
fication 3 of which aooused was found not guilty, a summary of their 
testimony is deemed unnecessary. Accused did not deny tha commission of 
the offenses alleged in the Charge~ Specification 2 thereof, laid
under the 96th Article of War and the Additional .Charge and its Specific&• 
tio;n,. laid under the 69th Article of War. Nor was he interrogated by 
either defense counsel or the proseoution upon these alleged offenses'•. 

.7. The evidenoe conclusively shows that accused violated Anry Air 
Foroe Regulations No. 60-1~~ zssued by the Commanding General, Army Air 
Forces, dated 9 Septembe/, ii alleged in Specification 2 ot the Qiarge. 
in violation of the 96th Article ot War, and that he breached his arrest 
before he was·· set at liberty by proper authority, as alleged in the 

.Specification of the Additional Charge in violation of the 69th Article 
of War. The findings of guilty of ea.oh of these Specifications and of the 
Charge and Additional Charge are sust&ined not only by the aooua~d'• pleu 
of guilty, but by the uncontradioted evidence presented by the proseoµtion. 
In the opinion of the Board of Review the evidence establishes accused's 
guilt beyond a. reasoriable doubt.· 

. - 3 -
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8. War Department records show that accused is 22 yea~s of age. 
He graduated from high school and speaks.and reads several foreign 
languages. He enlisted in the regular .Army 19 July 1939. H e was 

. appointed aviation cadet 18 October 1942, and was oomnissioned 1eoond 
lieutenant. Army of the United States, 28 July 1943, and ordered to 
active duty on the same date. 

9. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the 
1ubata.ntial rights of aocwied were committed during the trial.· In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the· finding~ and the sentence and to warrant confirmation 
thereof. Dismissal is authorized upon conviction of a violation of 
either the 96th or the 69th Article of War•. 

- 4 -
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lat Ind. 

War Department, J.A.G.O., - To the Secretary ot War.c - f f.B 1944 
1. Herewith tra.nsmitted tor the action ot the President are the 

record ot trial and the opinion of the Boa.rd ot ReTiew in the cue ot 
Seoond Lieutenant Robert S. Knapek (0-75l999 ), Air Corpa. 

2. I concur in the opinion or the Board ot ReTiew that the record 
of trial is legally autt'icient to support the fillding• or guilty and 
the sentence. and to warrant oontirmation thereof. Accompanying the 
record of tria.l is a communication f'rom the CC'fl11D8nding General, Randolph 
Field, Texas, dated 26 January 1944, with aftida:Tits thereto attached 
showing that subsequent to his trial accused by written order wa.a 
restricted to the limits ot Brooks Field and that he violated the re
striction by one or more Tisits to San Antonio, Texas, between 24 and 
27 November 1944. It is evident that the accused ha.a no P,rOP•r apprecia
tion of the duties and responsibilities of a oommissioned officer. I 
recommem the. t the sentence be confirmed and carried into execution. 

s. .Incloaed are a draft of a letter for your signature transmitting 
the record to the President tor his action and a form ot Executive ac
tion designed' to oarry into effect the recommendation hereins.bove made, 
should such action meet with approval. 

:twron c. Cramer, 
Major General, 

. 4 Inola. The Judge Advocate Ge:neral .. 
Incl.1-Record of trial. 
IJ:iol .2-Dratt ot l tr. tor 

aig. Sec. of War. 
Inol.3-Fonn ot Ex. action. 
Incl.4-Ltr. tr. C.G. to' 

JAG, w/incll. . 

{Sentence· confinned. G.C.M.O. 172, 17 Apr 1944) 
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WAR DEPARTMENT 
A.rrrv Service Forces 

In the Office of The Judge Advocate General 
· Washincton, D. c. . (317) 

5 f[B 194-4,SPJGN 
CM 245866 

U N I T E D S T A T E S ) XIII CORPS 
) 

v. ) Trial by G.C.l[., convened· 
) at Fort Dix, New Jersey, 

First Lieutenant ViRNON P. ) 1 December 1943. Dis
1.YALLIS (0-1171819), 176th ) missal. 
Field Artillery. ) 

' OPINION of the BOARD OF REVIEW 
LIPSCOMB, SIEEPER and GOLIEN, Judge Advocates 

i -------------
1. The record of trial in the. case of the officer named above 

has. been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General • 

. ' 
2. The accused was tried upon the following Charee and 

Specifications: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that First Ll.eutenant Vernon P Wallis, 
Headquarters, 176th Field ArtillerJ Batt.alion., did, at 
A. P Hill Milltary Reservation., Virginia on or about 
30 October 1943, with intent to deceive Llajor Rayford 
P Graves, Executive Officer, 176th Field Arti'J.lery 
Battalion, t>fficially state to the said Major Rayford · 
P Graves that he,·First Lieutenant Vernon P'Wallis., 

· did not know how many persons were in the. command 
car in which he, First Lieutenant Vernon P Wallis, 
returned from Fredericksburg, Virg.1,nia., tc1·the.Ticinity 
of A P Hill Military Reservation, Virginia., which 
statement was knowir{,y the-eaid First Lieutenant 
Vernon P Ylallis, to be untrue. 

Specification 2: In that First Lieutenant Vernon P Wallis, 
Headquarters, 176th Field Artillery Battalion, did, 
at·'.A P Hill .Military Reservation, Virginia, on or 
about 30 October J.943., w.i. th intent to deceive Lieutenant 
Colonel Arthur Emmerson, Collll!landin6 Officer, 176th 
Field Artillery Battalion, state to the said Lieu
tenant Colonel Arthur Emmerson that no female was in 
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a command car in which he, First_ Lieutenant Vernon 
P Wallis, returned from Fredericksburg, Virginia, 
to J. P Hill Military Reservation, in the early 
morning of 30 October 1943,and that he, First Lieu
tenant Vernon P Wallis, did, state to the said Lieu
tenant Colonel J.rthur Emmerson, that First Lieutenant 
Stanley G. Anderson, Headquarters 176th Field A.rtillery
Battalion, was alone in a command car .at._,the time it 
started to Fredericksburg, Virginia-, tran .l P Hill 

-- Military- Reservation, Virginia, in the early morning 
of 30 October 1943, -which statements were knmn;i by the 
said First Lieutenant Vernon P Vlallis, to be. untrue. -

He·pleaded not guilty to and was found guilty of the Charge and.its 
Specifications excepting from Specification 2 the words •no female" and 
"and that he, First Lieutenant Vernon P. Wallis, did state to th~ said 
Lieutenant Colonel Arthur Emmerson, that First Lieutenant Stanley · 

. O. Anderson, Headquarters, 176th Field .Artillery Battalion, was alone 
in a command car at the time it started to Fredericksburg, Virginia, 
from A. P. Hill Military Reservation, Virginia, in the early morning of 
.30 October 1943" of which he was found not guilty and substituting for 
the former the words "he, First Lieutenant Vernon P. Wallis, did not know t_hat 
a female" of which he was found guilty. He was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to b_ecome due and to be 
confined at hard labor, at such place as the reviewing authority might 
direct, for two years. The reviewing authority approved only so much of the 
sentence as provides for dismissal and forwarded the record of trial for 
action under Article of War 48. · 

. -
3. On the early morning of 30 Octob-er 194.3, the accused I s organiza-

tion received information by telephone that·one of its command cars, 
operated by one of the organization's officers, had been involved in an 
accident between the A. P. Hill Military Reservation, Virginia, and 
Fredericksburg, Virginia, in which several persons had been injured. The 
executive officer at the instruction of the battalion commander undertook 
an investigation. He ascertained that Lieutenants Andrew F. Dolan and Stanley O. 
Anderson v,ere not in their. quarters and that the accused, who had returned to 
his quarters shortly before, had gone to Freder:i.cksbure with the absent 
Lieutenants on the previous evening but, that upon their return, they had sep
arated in the vicinity of the ca~p. About 15 minut~s later, at 0245 o'clock, 
the executive officer aeain interviewed the accused, advised him that the 
accident was serious and llis testimony continued: "I asked him how many 
persons -- I don't remember whether I said officers or enJisted men or how. 
many people- were in'the command car when he left Lieutenant Anderson in the 
vicinity of th€! camp area early in the morning". To this quest:i.on the 
accused replied that. "he did not know11 • After reporting to the battalion . .. .. . 
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co;.:imanc:.;er, tl!G · 3;:e:::uti ve officer returned to the accused a third time 
and directed him to report to the battalion connnander (R. 9-1?). 

The battalion comman~er, who was unable to testify except 
after refreshing- his memory from notes made by the executive officer 
during the investigat~on, recalled interrogating the accused abqut "the 
journey to Fredericksburg". The battalion commander's testimony con
tinued: 

"I asked Lieutenant Wallis who the occupants of the 
car were,•if a woman was in the car. Lieutenant Wallis 
stated no wo~.an was in the car. I asked him who returned 
to Fredericksburg in the car with Lieutena.~t "Wallis and 
he stated he did not know. 

11Tpe Law Member: You said Lieutenant Wallis. · Do you 
mean Lieutenant Wallis or Lieutenant Ano.arson. 

"The Witness: Lieutenant Wallis. 
"Q. I 'WOnder if you can correct that statement. You 

stated you asked Lieutenant Wallis who was in the car, 
was there a woman in the car, and further, who was with 
Lieutenant Y!dlis in the car when it returned from 
Fredericksburg to the vicinity of A. P. Hill. 
, "':!. 'i,'hen it returned. Lieutenant Wallis later 
stated he aid not ]mow who ·was in the car with lieu
tenant Anderson." 

The accused had sketchily related to the battalion-commander.the'events of the 
previous evening which included his going to Fredericksburg w.i..th the other 
two lieutenants, eating at a restaurant and returning to the A. P. Hill 
Military Reservation where he had parted company with Lieutenant Anderson, 
but the battalion connnander vras unable to testify accurately concerning the 
conversation. Shortly thereafter it was learned that a woman had been killed , 
in the accident and the accused was so advised in a fourth conversation 

, with the executive· officer who acain directed him to report to the bat- · 
talion conunander.- The accused, during this second conversation with the battal
ion comnander, related the precefiln[ events more fully, stating that he and 
another lieutenant ,:ere in the front seat of the. car when it left the town 
for the camp, that someone whom he presumed was Lieutenant Anderson had 
r,otten into the back seat, that he did not know a woman was with the 
latter until tp.e car reached the camp and that he did not know who was 
in the car when it left the ca'llp to return aeain to the town. ~he battalion 
COIIL'T.a.nder, replyinc to the question, "Colonel, aid the accused at arry time 
tell you that there was not a woman in the car from Fre5!ericksburg to the 
bivouac area?", said 11 Ho. He did not tell me that there was not bne." Upon.. 
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exam:i.na;twn by th~ court tnt3 l:>attalion cozmnander, relative·'to .such ques
tions, 'admitteo... tha.t. the only positive statement made by ,the ·accused was 
that he did riot know. On the first intervi.eVlttle battalion commander did 
not know. aey of the. facts but was lilOtivated by a "hunch" that a woman 
had been in the car and on the second interview he knew that a woman 
had been killed. Still the accused at no time had ever told him that 

. Lieutenant Anderson had been the ·only occupant of the car at any time· 
although he had stated that ·he did not know who else was in \he car when 
it last left the reservation and had finally stated that he had been 
hesitant in making a :f'ull statement because Lieutenant Anderson !fas a, 
married mari and he, the accused, did not with his limited:lmowledge 
wish to say anything that might be· derogatory to such officer (R.· l&-19, 
24-43). .. 

4. The defense ~motion for fi?ldings ·of not guilty was ·over-ruled 
and the accused, after explanation- of his rights a~ a witness, testifi.ed 
that the executive ·officer first asked him 1.f he knew anything about an 
accident to which he replied in the negative, Being later summoned to 
the battalion cominander,he reiterated.this statement and also named the 
officers he l?,ad accompanied to town the previous evepj.ng. Shortly afterwards 
he had been again called before the battalion commander who told him that 
a woman had been killed in the accident in which Lteutena.nt Anderson had 
been involved and asked him how it happened tha_t he, .the. accused, did not 
know there was a woman :!.n the car when.it returned.to' Fredericksburg. This, 
he explained, occurred·because he had been unaware of ~er presence in the c~r 
from the town to the camp, that upon arrival at the camp, he and Lieutenant. Do;.. 
lan realized the presence of a woman, that he and Lieutenant Dolan had told · 
.Lieutenant Anderson to take her back to town in a ta."ti and not in the com-
mand car, and that he nad then departed without seeing the command car 
depart on the final trip from ·the reservation to the town upon which the 
accident occurred. A large radio upon the back of the front seat of the 
command car interfered with his se~ingwho had gotten into the car when 
it left Fredericksburc and he had not observed·that Lieutenant Anderson 
was accompanied by·;a woman until they reached. the camp -vrhere the above 
mentioned request had been made about her return which he-presumed had been 
followed. During all the conversation$ with the executive officer and 
the battalion commander, he understood that the _questions propounded to 
him concerning the woman being in the car relate~ solely to the trip 
upon Y1hich the accident occurred and tha~ since he did not see the car 
leave his answer that he did no.t know was corr.act (R. 44~4). .- -· 

The accused's battalion commander was recalled as a· ·character 
wi tne·ss by the defense and ascribed to the accused an . excellent char
acter and of potentially great value to the service. He had pre.,viously 
recommended the accused for promotion (R. 65) • 

. - I+-· 
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. 5~ The executive officer, recalled by -the court;-testified .that he 
had questioned the accused twice on the morning of 30 October 1943,during ,,. 

;_which conversations the accused possibly was not fully awake. He was unable 
to .testify that he had asked the accused about the car's occupants upon 
its final trip f'rom-the reservation to the town because the accused had 
gotten out and ~wouldn't lmow where it went".· However, he stated .that 
he did ask how many were in the car when it came f'rom the town to the re
servation to 'Which the accused replied that he did not lmow. Indi..cati ve 
or his testimony is the following: 

"Q. Major, you stated that you were endeavoring 
to find out if any of the officers or enliskld men 
or hovt many had been injured on a. trip of this car, 
and yet, you asked the accused about the trip from 
Fredericksburg to the bivouac area. Illd you ask 
him any quest.ion about the trip on which the acci
dent occurred? 

"A. The trip from Fredericksburg to the bivouac 
area - - the question I asked him was uponlthe 
arrival at the. bivouac area, which was ·Gne end of 
the trip and as to how many vrere in the car when it 

· returned, ,,I did not ask him, although that was what 
.· I was ~ttempting to find out. I doz:i 1 t recall having 

asked him th.'jt •. That was what I was attempting to 
find out" (R. 66-72). 

'I 

6~ Attached to th~ record is a recommendation for.clemency signed 
by five members of the court. There is also attached a coJrDI1endation 
from the executive officer of the 211th Field Artillery Battalion. 

?. The first Specification alleges that the accused on 30 October 
194.3, with intent to deceive his organization's executive officer. 
officially stayed that he, the accused, did not know how many persons 
were in a certain command car in which the accused returned to the 
A. P. Hill Military Reservation from Fredericksburg, Virginia, which 

· statement was known by the accused to be untrpe. The part pf the 
second Specification of which he was found guilty similarly alleges that 
the accused stated to his commanding officer on·ths sallll3 date that 
no female was. in tne car. By: the ,court I s findings the words "no female 11 1 

were excepted and the words "he, First Lieutenant Vernon P. Wallis, did 
not know that a female" were substituted therefor. Knowingly w.akin~ a 
false official statement with intent to deceive a superior officer is 
manifestly prejudicial of good order· and tli.litary discipline and there97 
·fore violative of Article of War 96. 1 

The evidence for th~ prosecution s'hows that the accused 
at least on the occas~on of the first two conversat~ons with the 
executive of.f.i.cer was not fully awake which militates strongly against 
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· his havinf:: at such times an intent to deceive. Likewise. the six 'separate, 
conversations occurring within.a short time with two different officers about 
the car's three trips, most· of which were referred- ·to as "return" trips, were. 
not conducive to .clarity but more probably· to confus:i,on which tends to . · 
corroborate accused's contention that his remarks concerned,the final 
trip from the reservation to the town upon which the accident occurred and'. 
also. militates ,most strongly against his having at such times_ an intent 

· to deceive. The.prosecution's evidence, furthermore, is so utt~!lY in
conclusive as to what the accused actually said and as to which trip of the 
car was being referred to during the various conversations that its com
bined effect is so con.fusing and co·ntradictory within itself that it 

· wholly fails to measure up t'o .the. exactitude required, particularly in cases 
involving the making of false statements, to establish beyond a reaionable · 
doubt the commission of the offenses alleged. The executive officer's testi
moni,.as evidenced by the quoted excerpts, is not only inconsistent within 

. itself but also is conflicting with that of the battalion commander who, 
even after refreshing his memory from another's notes which was ·possible 
but probably irnniaterial error· under the view of the record herein taken, ' 
was unable to testify definitely· about Vihat qu_estions he actually _ -
propounded or what answers the accused actually m.ade. Certainly neither 
his testimony nor that of the executive officer so singled out the trip 
of the.car about which they vrere asking that the.accused was or could have 
been .free from mistake in believing that. they were asking'about the trip 
'upon which the.accident occurred. ,His replies, according to hi'.s coherent. 
and unimpeached account, were not shown ~o be incorrect beyond a reasonable 
doubt even though in some part·- s"tnc tax oelief. · 

At best the evidence shows that the ~ed, lll9tivated by an _ 
.~derstandable hes~apcy, Yihile Vl'Ababl.1' answering the propounded 
questions truthfully, delayed .making a complete disclosure until the 
importance thereof was forcefully brought to his attention from·:which 
temPQriz!Eg his superior officers inferred a~d therefore attributed to , 
him untruthf'ul statements. Failure ~ ma.1<e a· f1.1!1....w._s~lo3ure is not v ~+ · 
tantamount to making specified and pa~fal~e statements with 6.t(~c,J 
a deceitful intent (GM 136021 (1919) nte. Ops. JAG, 1912-40, Sac. 454 v 
(49)). The evidence, therefore, is insufficient to support the findings 
of guilty of the Specifications and the Charge. 

8. The accused is about 29 years old. The War Department records 
sh.ow that he ha• had enlisted service from 12 •July ·1941 to 15 October 
1942 when he 1',as corrmissioned a second lieutenant upon completion of' 

._ Officers Candidate School since which latter date he has had active duty as 
an officer., that on 24 March 1943 he was eommended by his commanding . . 
officer for thoroughness, efficiency and outstanding performance of-duty 
in training replacements, and that on 20 May 1943 he was promoted to · 
first lieutenant. · 

- 6 -
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9. The cou:dt. was legally constituted. :For the reasons stated the 
Board of Review is of the opinion that the record of trial is not 
1eeally sui'ficient to support the findiI1£S of guilty bf the Charge and 
its Specif'ications. 

Judge Advocate 

, Judge Advocate 
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SPJGN 
CM 245866 

1st Ind. 

TI'ar Department, J.A.G.o., 9 FEB ,944_ To the Command:i.ng General, 
!III C~rps, Fort Du Pont, Delaware. 

/ 

1. In. the Case of First Lieutenant Vernon P. Wallis (0-1171819): 
176th Field Artillery, I concur in the foregoing opinion of the Board of Re
view holdinc that the record~of trial is not legally sufficient to support 

, the findings of guilty and the sentence; and for the reasons stated 
the.re,.i.n I recomr.:end that the findings of guilty and the sentence be 
disapproved. You are advised that the action of the Board of Review 
a~d the action of The Judce Advocate General have been taken in accord
ance with the provisions of Article of War 50-!, and that under the. 
further provisions of that Article-and in accordance with the .fourth 
note following the Article (M.C.1f., 1928, p. 216), the record of trial 
is returned for your action upon t_he findings and sentence, and for 
such further 2ction or rehearinz as you m~y deem proper•. 

. f I •. 

• 2. When copies of the :published. order in this case are .forwarded 
to this office, together ~~th the record\ of trial, they should be ac
companied by the foregoing opinion and thts indorsement. For convenience .. 
of reference :please place the file number of the record in brackets _at 

.the end of the published order, as follows: 

(cu 245866). 

e_ ~ ~------.ji,e__ . 
Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

· 1 Incl. 
necord of trial. 

http:Command:i.ng


WAR If.t:PAR'nlENT 
Army Service Forces 

In The Office 0£ The Judge Advocate General {325)
Washington., D. C. 

SPJGN 
CM 245908 

2 5 JAN. /9,U 
UNITED STATES ) SECOND AIR FORCE 

v. 
)
) Trial by G.C.M•., convened at 

Second Lieutenant EUGENE P. 
) 
) 

Arr!J3' Air Base., Kearney., Neb
raska., 24 November 1943. 

RILEY (0-649114)., Air Corps. ) Dismissal. 

OPINION o! th~ BOARD OF REVIEW 
LIPSCOMB., SLEEPER and GOLDEN., Judge Advocates 

1. The Board o! Review has examined the record of trial in the 
case o! the officer named and submits this., its opinion., to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 95th Article of war. 

Specii'ication 1: In that Second Lieutenant Eugene P. Riley., 
Jr • ., Air Corps., 518th Base Headquarters and Air Base 
Squadron., did., at Miami Beach., Florida., on or about 
December 20., 1942., with intent to defraud., "Wrongfully 
and unlawfully make and utter to the Helen Mac Mili
tary Book Shop., a certain cheek in words and figures 
as follows., to-wit: 

12/20 1942 
First National Bank. Laurel, Miss. 
Write Name and Location 0£ your bank on this line 

PAY TO THE 
ORDER OF Helen Mac $5.00 

Five & 00/100 - - - - - - - - - - - - - - - - - Dollars 
100 

Roney Plaza 
0649-:i.14 

(S) Eugene P. Riley, Jr. 

http:0649-:i.14
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and by means thereof did fraudulently obtain from the 
said Helen Mac Military Book Shop, merchandise and 
cash in the amount of Five & 00/100 Dollars ($5.00), 
he, the said Second Lieutenant Eugene P. Riley, Jr., 
then well knowing that he did not have and not in
tending that he should have sufficient funds in'the 
said First National Bank of Laurel, Mississippi, for 
the payment of said check. 

Specification 2: Same form as Specification 1, but alleg
ing check dated 22 May 1943, payable to the order of 
cash,made and uttered to the Utah Hotel Company at 
Salt Lake City, Utah, and fraudulently obtaining 
thereby $10.00. 

Specification 3: Same form as Specification 1, but alleg
ing check dated 17 May 1943, payable to the order of 
Cash, made and uttered to Second Lieutenant Charles 
L. Fain at Salt Lake City, Utah, and fraudulently 

- obtaining thereby $10.00. · 

CHARGE TI: Violation or the 96th Article of war. 

Specification 1: Finding of not gullty. 

Specification 2: In that Second Lieutenant Eugene P. Riley, 
Jr., Air Corps, 518th Base Headquarters and Air Base 
Squadron, did at Army Air Base, Grand Island, Nebraska, 
!'ran on or about 30 May 1943 to on or about 23 August
1943, enter into and upon a course of conduct of a 
nature to bring discredit upon the military service 
in that,·the said Second Lieutenant Eugene P. Riley, 
Jr., Air Corps,. did wrongi'ully and knowingly make and 
utter a series of checks, to-wit: 

~-51_30~~~-·-19~
Citizens and Peoples Nat. Bank 

(Name of Bank) . . 
Pensacola, Fla. 

(Town 'Where Bank is Located)
PAY TO THE ORDER OF _______ P...., i>.....__ N_o_. 604......,_...$1.__0_.00B•__ ........ E_.__ __ ___ 

Ten & 00/100 - ~ - - - - - - - - - - - - - - - - roLLARS 
With Exchange 

For value received, I represent the 
above amount is an deposit in said bank subject 
to this check and is hereby assigned to payee, 
and I guarantee payment with exchange and • 

· costs in collecting. 
0-649114 (S) Eugene P. Riley, Jr. 
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Pensacola, Fla. 
Grand Island, Nebraska 6/l 1943 

Citizens & Peoples 
~ke 68MftePei&cl. National Bank 

PAY TO THE 
ORDER OF __c_as_h_____________$,_S._OO__ 

Five & 00/100 - - - - - - - - - - - - - - - OOLLAF.S 

For 0-69114 (S) E. P. Riley, Jr. 

F Monroeville, Al.a.,___194_No._ 
N 

B FIRST NATIONAL BANK.
PAY 

TO THE 
ORDER OF Cash $10.00 

Ten & 00/100 - - - - - - - - :_ - - - - - - - - - OOLLARS 

(S) Eugene P. Riley 

Pensacola, Fla. 
S6R-AR~eRie1-~eJ£&S 

Citizens & Peoples.National Bank 
~efl&l: B&Rk ef Fa., Sam H~KeB 

Pensacola, Fla. 

PAY TO THE 
ORDER OF cash $10.00 

Ten & 00/100 - - - - - - - - - - ~ - - - - ~ - OOLLARS 
• 

(S) Jlllle W. Riley 
- BY Lt. Eu(Sene P. · Riley 

for the purpose of wrongf'ully and fra131hal.entl.y obtain:lng 
cash, goods, wares and merchandise therefor, and 1n fur
therance of said course of conduct of a nature to bring 
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discradit upon the military service did by means thereo.r· 
wrongfully and fraudulently obtain .from certain persons, 
firms and corporations, to-witr · Benevolent Protective 
Order o.f Elles 604; Nick Jamson, doing business under the 
firm name and style of Palace Shoe ShopJ Sarah Galst; and, 
G.I Modal La:undry, each separately and severally, cash, 
goods., wares and merchandise there.for of the value of 
about $35.00, then well knowing that he did not have and 
not intending that he should have sufticient funds in 
the Citizens And Peoples National Bank., Pensacola, Florida., 
First National Bank, llODroevllle, Alabama, the said banking 
institutions upon . which said checks were drawn as a.fore
said, for the payment o! said checks. 

The accused pleaded not guilty to each of the Charges and Specifications 
and was found not guilty ot Specification l of Charge II but guilty of 
both Charges and of all other Specifications.thereunder. Evidence of 
his previous conviction on 2l. April 1943 for a violation of Article ot 
War 96 based on the issuance of numerous checks without sufficient tunds 
was introduced. He was sentenced to be dismissed the service, to for
!eit all pay and allowances due or to become due, and to be confined at 
hard labor at such place as the reviewing authority might direct for a 
period o! two years. The reviewing authority approved only so much of 
the sentence as provided £or dismissal the service and forwarded the record 
of trial for action under Article of War 48. 

3. The evidence for the prosecution shows that the accused on 21 
November 1942, opened a checking account with the First National Bank of 
Laurel, Mississippi, and deposited $75 therein. This sum, by 9 December 
19421 was reduced to $3.67 by a series of checks and service charges. 
•Between December 5 and December 22, 1942, inclusive, payment was refused 
on 17 checks drawn by (the accused) 'for insufficient fundsj and the 
bal.ance of $3.67 was absorbed by charges for these insufficient fund 
checks, and the account was closed on December 22, 1942•. Two days before, 
on 20 December l942, the accused., in return for certain merchandise and 
cash, gave Helen Mellet., the owner of the Helen Mac Military Book Shop, 
a check in. the sum of $5., made payable to Helen Mac. This was deposited 
by her the following day, but was ultimately returned to her with the 
notations •Acct. seems to be closed• and •oo NOT PUT THROUGH AGAm• (R. 6-2., 
6-41). • .. 

A few weeks later Mrs. June Warden Riley, the wif..e of the accused, 
established a checking account with the Citizens and Peoples National. 
Bank of Pensacola, Florida. Her husband had previously instructed the 
Office of Dependency Benefits to send her an allotment of $150 per 
month out of his pay as a second lieutenant. The Citizens and Peoples 
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National Bank was designated as her depositary and was notif'ied or the 
arrangement. The first allotment check was received by it on 15 January 
1943. No person other than Mrs. Riley was authorized to draw against her 
account. The accused had no account of his own nor any joint account 
with his wife in the same bank (R. 6-33, 6-37, 6-38). 

In May of 1943 his duties took him to Salt Lake City, Utah. On 
the 17th or that month he requested Second Lieutenant Charles L. Fain, whom 
he had met for the first time the day before, to cash a check for $10. 
His new acquaintance paid him that sum and received in ex.change an instru
ment drawn upon the Citizens and Peoples National Bank and signed •Mrs. 
Eugene P. P..iley, Jr.• and •Lt. Eugene P. Riley, Jr.•. Both signatures were 
in the handwriting of the accused. The check upon being presented for · 
payment was dishonored (R. 6-7, 6-8; Eics. 7, 8). 

Five days later the accused cashed another purported Citizens & 
Peoples National Bank check for $10 at the Hotel Utah of Salt Lake 
City. It was executed in the same manner as the one to Lie~tenant 
Fain and was also returned unpaid because of the unauthorized signature
(R. 6-4, 6-5; Eics. 5, 6). 

Shortly thereafter the accused was assigned·to t.~o Army Air Base 
at Grand Island, Nebraska. A third $10.check upon the Citizens & Peoples 
National Bank was cashed by him at the Elks Club in that town on 30 May 
194.3. Unlike the first two which had been made payable to •cash• and 
which had been signed •Mrs. Eugene P. Riley, Jr.• and •Lt•. Eugene P •. 
Riley, Jr.,• the last one was made to the order of B.P.O.E. No. &J4. and 
bore the signature of •Eugene P. Riley, Jr.• only. It was dishonored 
for the same reasons as its predecessors (R. 6-16, 6-36; Exs. 13, 14). 

On l June 194.3, the accused passed another Citizens & Peoples 
National Bank check in the sum of $5 payable to •cash• to Nick Jamson,. · 
the proprietor or the Palace Shoe Shop in Grand Island. A portion or 
this sum was applied by :Mr. Jamson as compensation for certain services 
rendered by him and change ror the. balance was given by him to the 
accused. The instrument was signed •E. P. Riley, Jr.• and was also 
dishonored (R. 6-19, 6-20; Elcs. 15, 16) • 

. A f'ifth check in the sum of $10 was drawn upon the Citizens &: Peoples 
National Bank by the accused in August of .1943.. It was undated, made 
payable to •cash•, signed •June w. Riley By Lt. Eugene P. Riley.,• and 
given to the G. I. Model Laundry Canpany or Grand Island for services 
rendered. Payment was refused on the ground that the signature was not 
authorized. Mrs. Riley•s balance when this ·check was presented does not 
appear in the record. The amounts she had on deposit on 17 May, 22 May, 
JO Mq, and l June 1943 were $47.92, $.35.42, $14.17, and $10.67., respective
ly" (R. 6-28, 6-29, 6-JO, 6-.37; Ex. 20). 
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The accused had an account with the First National Bank of Monroeville, 
Alabama._ In August of 194.3 the balance standing to his credit aggregated 
ten cents. No deposit had been made by him since 7 February 1940. His 
father had an account which was apparently of a more substantial nature 
in the same bank. The accused had., however., not been given authority to 
draw against it. On 22 August 194.3 he obtained $10 from Lieutenant Sarah - · 
Galst_of the Army Nurse Corps for a check in that sum addressed to the , 
First National Bank of Monroeville, Alabama., made payable to the order 
of •cash~; and executed by •Eugene P. Riley•. When she attempted to cash / 
it at the Officers' Mess., she was told that they would not accept the 
accused's checks. She then requested the accused to redeem it, •and he 
said he would come down and pay me, but he never did31 • The check was 
finally turned over by her for coll~ction to Captain Harry R. Bal£e of the 
Army Air Corps. He presented it for payment and in due course it was 
returned dishonored on 10 September 1943 with the notation "W~ have no 
authority to pay this check, however, we do have authority to pay check 
for this same amount signed E. P. Riley, Jr • ., on E. P. Riley's account• 
(R. 6-22, 6-2.3, 6-421 6-4.3; Exs. 17., 18). 

4.The accused, after his rights relative to testifying or remaining 
silent had been explained to him, took the stand on his own behalf'. He 
did not deny- passing the checks in question and had paid all of, them 
since the charges against him had _been preferred. Both he and his wif'e, 
however, attempted to show that he was not motivated by any wrongful 
intent. To that end they testified that practically all of the monies 
in her name in the Citizens and Peoples National Bank were allotment 
funds which had been deducted from his pc1y; that they had planned to 
create a joint account against which he could draw in like manner and to 
the same extent as she did; that she obtained a signature card from the 
bank !or that purpose; that. she signed it but neglected to deliver it 
to the bank; and that she did not inform him 0£ her omission. As a result 
the accused was under the 11impression that it was a joint account. I 
did not knOlf it was not until this investigation came up•. The misunder
standing was intensified by the method employed in disposing of a check 
which the accused wrote against the account shorti,- after his arrival in 
Salt Lake City. As related by .Mrs. Rileya 

•he gave a check for i20 and wired me he was .giving this check 
and I called the bank to let me know if the check came in and, 
I would pay it, because 'he had never given a check., and I was 
in the bank that same day so I said what will you do about it 
and they said do you want to give me another check. And with
out even thinking about it, I didn't even tell Riley the 
check was cleared and that was that, and to all knowledge I 
think I know that Riley believed it was cleared - - he still argues 
with me and now I can•t find either of' the checks• (R. 6-211 6-24, 
6-'Zl, 6-Jl., 6-50, 6-55, 6-59, 6-61, 6-69). 
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As to the First National Bank of Monroeville, Alabama, the accused 
~stified that he had written other checks against his father's account 
and that they had all been honored. His wife went a step farther and 
said that a11 members of the family drew on Mr. Riley, Sr.•s account. 
The accused admitted that he had not utilized this privilege for two 
years prior to his transaction with Lieutenant Sarah Galst. It was not 
until l September l943f that E. P. Riley, Sr. expressly authorized the v 
check accepted by her to be paid out of his account. This date was subse
quent to the one on lthich the charges were P!efetted (R. 6-44, 6-45, 6-59, 
6-67, 6-74). 

The accused denied that he knew on 20 December 1942 that he had 
overdrawn his account with the First National Bank of Laurel, Mississippi. 
On the contrar;r., he insisted that he believed in good faith that he had 
ample funds on hand to satisfy the checks which he executed. Upon cross
examination, however, he admitted drawing against the account in an 
aggregate sum greatly in excess of $75, the amount of the original 
deposit, and that his final check alone, dated 9 January 1943, was for 
$84. 26. When asked to explain., he said, •I planned when I got to Miami 
I was supposed to be paid on the first of December, and I wasn't paid, · 
and as quick as I could get the pay I would deposit it at the bank. * * * 
I had travel pay coming at Laurel and I thought I would get ita (R. 6-&J., 
6-66, 6-67, 6-68, 6-69, 6-72, 6-75, 6-76). 

5. Specifications 1., 2, and 3 of Charge· I allege that the accused 
on 20 December 1942, 17 IJ:ay 1943., and 22 May 1943, respectively, 11with 
intent to defraud., wrongfully and unlawfully• made and uttered certain 
described checks the first in the sum of ~?5 and two in the sum of flO 
each ~d "by means thereof did fraudulently obtain° from the persons 
cashing them cash and merchandise in t.~e a.~ounts thereof., atnen well 
knowing that he did not have and not intending that he should.have 
sufficient funds• in the drawee banks for their payment. These acts are 
charged in vi-0lation of Article of War 95. Specification 2 of Charge 
II alleges that the accused on or about 30 ~ 1943 to on or about 23 
August 1943 entered •into and upon a course of conduct of a nature to 
bring discredit upon the military service in thata he •did wrongfully 
and knowingly make and utter4 a certain series of checks nfor the purpose 
of wrongfully and fraudulently obtaining cash., goods., wares and merchan
dise therefor• and in furtherance cf said course of conduct did by means 
thereof 1Vrongfully and fraudulently obtain °from certain parsons., firms 
and corporations * * * cash, goods, wares and merchandise therefor cftbe 
value of about t'.35. 00," •then well knowing that he did not have and not 
intending that he should have sufficient funds" in the drawee banks. This 
offense is charged under Article of war 96. 

Since the evidence indicates that during the year preceding the trial 
the accused had made a deliberate practice of passing worthless checks, 
his protestations with respect to the propriety of his motives can logically 
be treated only with skepticism. Having issued checks totaling more than 
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t300 against his original deposit of $75., his assertions of ignorance 
as to the actual condition of his account w.i.th the First National Bank ot 
Laurel., Mississippi., are not credible. Where., as here, the status of 
the accused's account results from his own acts, he is properly charge
able with knowledge of it: CM 202601; CM 236<:170. 

His contention that he had authority to draw against his father's 
account with the First National Bank of Monroeville, Alabama, is 
untenable. He conceded that he had not written any check against Mr. 
Riley., Sr. •s funds during the past two years, so_ that i£ it be assumed 
that the power did once exist., its long disuse is indicative of abandon
ment. The fact that Mr. Riley., Sr. had to give the bank express per
mission to pay Lieutenant Galst•s check for $10 out of his account., shows 
clearly that the right to withdraw was vested in him alone. The form and 
signature of the cheek to Lieutenant Gal.st tends to cast further doubt 
upon the position of the accused. If he had meant to draw against his 
father's account instecl.d of his own., it is only reasonable to suppose that 
he would have shown his intention by directing payment out· of Mr. Riley., 
Sr. •s funds or perhaps by signing the instrument •Eugena P. Riley., Sr• ., By 
Eugena P. Riley., Jr. 21 • His failure to do either is evidence that he 
intended his check to be charged against his own account with the bank 
amounting to ten cents. 

The'testimony of the accused and his wife concerning the proposed 
establishment of a joint account with the Citizens and Peoples National 
Bank of Pensacola., Florida, contains a number of discrepancies. She 
stated that shortly after the accused went to Salt Lake City a check 
£or $20 was executed by him., that she happened to be at the bank when 
it was presented for payment., and that she caused it to be cleared by 
signing a check o! her 0m1 (R. 6-59). This experience of the accused was 
offered by the accused as grounds tor his impression that he could draw 
against his wife's account. However., Mrs. Riley was unable to produce 
the $20 check referred to; nor did she explain why she then failed to tile 
the joint signature card executed by the accused (Def. Eic. l) upon being 
so forcibly reminded o! the need for it. She testified that she carried 
it around in her purse and that •it was there and I forgot it wasn't in 
the bank• (R. 6-55) ~ Her memory should certainly have been stirred upon 
the presentation of the alleged $2.0 check. The manner in which the 
accused executed the five checks against the Citizens and Peoples National 
Bank also discredits the story of a proposed joint account·. Two of them 
were signed by him with both his rl!e.' s name and his own, two contained 
his name alone., and the last read •June w. Riley By Lt. Eugene P. Riley«. 
I£ the accused honestly believed that he had a joint account he would 
not have indulged in this variety o! signatures but would have signed 
the checks w1th bis name only. 

The redemption of the dishonored cheeks by the accused and his kin., 
a.f'.ter charges had been preferred, will not absolve him. The offense 
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was committed at the time the checks were issued and subsequent conduct 
can have no ei'1'ect upon the issue of guilt. 

Defense counsel ill the course·of the trial., referred to a prior 
conviction of the accused on similar charges. This was an irregularity., 
but., having been committed by the defense., it cannot be availed of by the 
accused to impair or destroy the prosecution's case., unless obviously 
prejudicial. '!ae record contains nothing which indicates that the 
accused was harmed in a:ny way by his counsel's inadvertent remarks. There 
was more than ample evidence to sustain the findings of guilty., and., con
sidering the nature and gravity of the offense., the sentence imposed was 

. most moderate. 

6. The accused is about '29 years of age. The records of the War 
Department show that he had enlisted service from 'Zl January 1942 to 
11 July 1942., when he was commissioned a second lieutenant.,·and that 
since the la.st date he has.been on active duty as an officer. 

7." The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is leg
ally sufficient to support the findings and the sentence. Dismissal is. 
authorized upon & conviction of a violation of Article of War 96 and is 
mandatory upon conviction of a violation of Article of War 95. 

(I~ t.Jf~ez;~C., Judge Advocate 

Judge Advocate 

Judge· Advocate ~::: 
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SPJGN 
C:M 245908 

1st Ind. 

War Department, J.A.G.o., 5- FEB 1944 - To the Secretary of War • .. 
1. Herewith transmitted for the action of the President are 

the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Eugene P. Riley (0-649114), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record. of trial ·is legally sufficient to support the findings and 
the sentence as approved by the reviewing authority and legally 
sufficient to warrant confirmation thereof. I recommend that the 

. S(3ntence of dismissal be confirmed and ordered executed. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Bxecutive action designed to carry into effect the foregoing recom
mendation, should such action meet -with approval. 

11r;vron C. .Cramer, 
Major Gener.al, : 

The JudGe Advocate ·General• 

.3 'Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of 11ar. 
Incl J - Form of Exe.cutive 

· action. 

(Sente:rx:e as approved by reviewing authority·confirmed. 
G.C.M.O. 119, 10 Yar 19.44) 
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WAR DEPART'.JENT 
Army Service Forces 

. In the Office of The Judge Advocate Q3neral 
W~shington, D.c. 

SPJGQ 
CM 2459.3.3 · 30 DEC 19'3_ 

~ UNITED STA.TES ARMY ilR FORCES C:EN'IBAL 
FUING 'lRAINJNG Cmllf.A..~ 

v. ) 
) Trial by G.C.M., convened at 

Secood Lieutenant JACK ) San Marcos .1rncy" ilr. Field, 
PALMER (0-740668), Air ) .San Ua.rcos, Texas, 2.3 November 
Corps. 194.3. Dismissal, total for~ feitures, and con!.'ine:nent !or 

)_ !ive (5) years. 

' -
OPINION of the Bo.\PJ> OF REVIE'I 

ROUNDS, HEPBURN and mEDERICK,• judge Advocates. 

1. The record of trial in the case of the officer named above' 
has been examined by the Boe.rd_ of Review and the _Board submits this, 
its opinion, -to The Judge Advocate ~enera.l. 

2. The accused w:i.s tried upon the following Charges and Speci-
:ficationsa · ' ' 

CHARGE Ia Violation of the 61st Article of war~ 

Specification, In that Second Lieutenant Jack Palmer, Cr 
Corps, did, without proper leave, absent hilllself from 
his station at San M:lrcos Army Air Field, San Marcos, 
Tex.as, from about 11 August 1943 to about 30 August · 
194.3. 

CHARGE Ili Violation o:r· the 95th Article of War. 

Specii'icati'on 11 In that Second Lieutenant Jack Palmer, Air
Corps, being indebted to Mrs. Salim Serur in the sum of 

- Sixty-Three Dolls.rs a.nd Sixty-Seven Cents ($63.67) for 
rent, merchandise and telephone, which amount became 
due and' payable on or about 11 July 1943, did, at San 
Marcos, Texas, from 11 July 1943, to date, dishonorably 
fail and neglect to pay said debt. · .,, . \. -

Specificatiai 21 In that Seccnd Lieutenant Jack, Palmer, Ur 
·corps, ·being indebted to the Hospital Tund, Post Hospi
tal, !rmy' Air' Forces Navigation School, san I.Brcos Army 
Air field, San M'.lrcos, Texas, in the sum or Sixteen ' 
Dollars ($16.00) for subsist.ence, which amount became 

/ 
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due and payable on or about 10 J.u~st 1943, did; at· 
A.rmy·ilr Forces Navigation School, san J.w-cos J.rmy 
Air Field, san Marcos, Texas, from 10 .lugu.st 1943, to 
date, dishohorably fail and neglect to pa.y said debt. · · 

~ . : '. . . 

CHARGE IIIs Violation of· the 96th Arlicl~ of War. 

Specification la · In that Second Lieutenant Jack Palmer, Air 
Corps, did, at I;aredo, Texas, on or about 14 !.tigust . 
1943, with intent to defraud, wrongfu.lly and unlawfully 
make and utter to the Post Exchange, Fart ~!ntosh, 
Laredo, Texas, a certain check, in words and figures· 
as follows, to wit_, 

"San Antonio, Texas, August y,· · 1941 No._:_ 

.30-65 
NATIOOAL BANK OF FORT SA.M HOUSTOO' 

at San Antonio 

PAY TO THE 
ORDER OF Post Exchange 

00 . 10.00 
Ten and ii · -------~-- DOLLARS 

/ s/ Jack Palmer 1 2nd Lt. , A.C. 1 0-740668" 

Endorseds "Pay to the or_der of 
La.redo National Bank 
For Deposit Cnly 
Post Exchange".. 

and by means thereof, did fraudulently obtain from the 
Post Exchange, Fort McIntosh; Iaredo, Texas, _merch.9.n
dise and lawful money of the United States in the total. 
sum of Ten Dollars ($10.00), he, the said Lieutenant 
Jack Palmer, then well knowing that he did not have, 
and not intending that he should h.9.ve, sufficient funds 
in the National Bank of Fort Sam Houston, San Antonio, 
Texas, for the payment of 59,.id check. 

' 
Specification 21 In that Second Lieutenant Jack Falmer, Air 

Corps, did,.at san Antonio, Texas, on or about 25 ·July 
19,a, with intent to defraud, wrongfully and unlawfully 
nake and utter to The Blue Bonnet Hotel, San Antonio, 
Texas, a certain draft, in words and figures as follows, 
to wits · 
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"San Antonio, Texas, July 25 19-1tl_ 
en Demnd • 
Pay to the Order of THE BLUE BONNETT HOTEL $10.00 . . . QQ . : 

Ten and xx · Dollars 
I HA.VE THE ABOVE AMOUNT TO MI CREDIT lfITH DRAWEE mEE OF 

ml' cuncs AND HA.VE AUTHCRITI TO MAKE THIS DP.A.FT. 
Through this representation I have obtained from the Blue BO?U1et 

Hotel of San Antonio, Texas 
VALUE RE:EIVED AND CHARGE SA.ME TO ACCOUNT OF 

/s/ Gp. 1, .A.•.A..F.N.s. San Marcos, Tex. 
Jack Palmer, 2nd Lt., A.c., 0-74o668 

ToHNatl. Bank of Ft. Sam Armstrong Hotel, 
}Iouston, San Antonio, Texas San Marcos, Te:xasn 

and by means thereof, did fraudulently- obtain from the 
Blue Bonnet Hotel, San Antcnio, Texas, lawful money of 
the United States in the total awn of Ten Dollars 
($10. 00) , he, the said Lieutenant Palmer, then well 
knowmg that he did not have, and not intending that 
he should have, suf£icient "funds in the National Bank 
of Fort sa.m Houston., san Antonio, Texas, for the pay-
ment of said draft. · · · 

' 
Specification .31 ·aame form as Specificatttm~_but alleging 

. · check drawn on same bank dated July 9, 19~., payable to 
the order of Thompsons Restaurant, ms.de and uttered to . 
Thompsons Res~urant at San .Antonio,i Texas, and .:fraudu
lently ?btaining thereby $20.00. · 

Specification 4:. Same form as Specification 1, but alleging 
check drawn on same bank dated Ail.:,C1Ust 2, 1943_., payable 
to the ordei- of cash, made. and uttered to Top Hat Night 
Club at Austin, Texas, a.nd fraudulently obtaining thereby · 

, . $10.00 . 

Specification 51 same form as Specification l, ·but alleging 
. check dated July 14, 1943, drawn on same bank, payable 
• to c. T. Bass, ma.de and uttered to c. T. Bass a.t sa.n · · · 

· Marcos, Texas, and fraudulently obtaining thereby $4.00~ 
' ' 

Specification 61 same form as Specification 1, but alleging 
check dated July 18, 1943., drawn on same bank, pa.yabie 
to Baker Hotel, mde and uttered to Baker Hotel at .Dallas, -
Texas, and . .:traudll1:.ently obtaining thereby $20~?0· 



; ... -·. 

Specification 71 Satne form as Specification 2, but alleging 
dra..t't drawn on same .bank, dated July 22, 1943., payable 

. to the order of Gunter Hotel., made and uttered to the 
Gunter Hotel at San Antonio., Texas, and .fraudulently 
obtaining thereby $10.00. . . 

I 

Specification 81 .· same .farm as Specification 2,· but alleg:Lng 
draft drawn an same bank, da.ted 4ugust 9, 1943., piya'ble 
to the order. cit Gunter Hotel~ ma.de and uttered to the 
Gun~er Hotel at San Antonio., Texas, and fraudulently· 
obtaining. thereb,: $10.00• 

. . Specification 9i Bame form as Specification 1., but alleging 
· <:heck dra.wn en same bank., dated July 13, 1943, payable 

to th~ order of. Howell Drug store, Jll!lde and uttered to 
. · · HOW'ell Drug Stor_e at san Marcos, Texas., and fraudulently 
· .: obtaining thereby 810.00.. ' 

1. 

Spec:l.tication 101 'same form as Specification 1, but alleging 
check d~wn. ai same bank, dated July 14,.1943, payable 
to the order of White Bell· Cafe, ma.de and uttered to 
White Bell Cafe at san· Mlrcos, Texas, arid fraudulently 
obtait\ing thereby $10.00 · · ~ · . . . 

' ' 
Speei.t.1.cation lla !.n that Second Lieut~nt Jack Palmer, Air 

Corps, on or about 30 .lugust 1943, at or near Iaredo.,. 
, Texas., having procured to be' issued for his awn use and 

oonefit a certain military' pass in words and figures as 
f ollowrs, to wi~ 1 

"OFFIC:ffiS PASS, WEDO J.rer! .lm FIELD 
L9.redo, Texas 

VOID AFl'mt 
Date· l4 A.ug 4J No. Temp 

Irvin Wilson 2nd Lt. --0668 A.C. 
Name Rank. ASN Branch 

. . . .. . . 

is granted the privilege of visiting the City of Nuevo 
Laz:edo., Mexico., in uniform, when not en duty. Bearer 
to return t.o the U.S. not later than 11100 P.M. on the 
da.y of the visit. · 

By Order of COLONEL KENNEDY~ 
(SEU,) 

· (1,:!.redo Army Air Field) · 
{Official) 
(Laredo., Texas) /s/ Wilbur H. Greenstreet 

Provost .Marshal 1st Lt • ., A..C." 
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(339). 
did, wrongfully and with intent to deceive, attempt 
to use such pass by posmg as, and wsing the !icti
tious name, "Irvin Wilson", then well knowing that 
said name "Irvin Wilson" w.a.s fictitious and that his 
use of such name was a miarepresentaticn. 

Specificaticn 121 In that Second Lieutenant Jack ~l.mer, · 
Air Corps, did,· at or near Sequin, Guadalupe County, 
Texas, on or about 26 Ul.rch 1943, contract a bigamo'!ls 
marriage with one Oleta Mlrie Rust, 'Without having .. 
first Obtained a legal divorco i'rom:his lawf'ul.wi!'e, · 
Inez Tobias· Palmer, to whom the said Second Lieutenant . 
Jack Palmer was duly a.p.d legal~ married en or about 
24 Januar;r 1943, at or near Reno, WashOe_County, Nevada, 
the said Inez Tobias Palmer being still al1ve. · · · 

. . . 
He pleaded guilty to, arid l'tas found guilty: of, all Charges and Speci
fications. No evidence o~ previous convictions was submitted at the 
trial. · He •s sentenced to be disnissed the. service,· to tor.feit all 
pay and allowanc1t1s due or to become due, and to be con.f.ilLed at hard 
labor at such place as the revi'ewing authority ma:1 direct !or ten 
years. The review1ng authority appr(!ved ti?-e sentence, reduced the 
confinement thereo.f to !iTe years, and forwarded the· record .for action 

· under Article of War 48. 

, ·3. Al.though the law member explained to -accused the meaning _-~..--~'-:",.,, 
arxl ef.fect of his pleas. of guilty and accused stated he understood 

·them, he desired his pleas to stand (R. 12). The proseqution offered · ----~ 
aily one witness, in person - the accused's comnanding officer .:.. 
llhose testimony ms directed to the establishment of the offense of 
absence without leave. ill other evidence adduced for the Government 
-was in the .form of agreed ,stipulations signed by. accw,ed and defense 
counf:el. In pertinent pa.rt such evidence may be summarized as follawsa 

· ' Charge I (AW 61) •. Accused went absent without authoritr 
from his organization and station at the San Mu-cos .Army Air Field, 
San Marcos, Texas, Ql ll .lugust 1943, and remained thus absent mi.til 

. he was apprehended 19 days later by the military police at the 
International Foot Bridge, Laredo;Texas, as he re-entered the United· 
States from Mexico, on 30 August 1943. He was temporarily confined 
at Fort McIntosh:, Texas, and returned to his proper station the next 
day-, 31 August 1943 (R. 14, 17; Pros. Elt. 4, S, 6). 

· · Charge II (AW 95) Specification l. ·.en 11 July 1943, and 
upon demand, accused gave his landlady, Mrs. Salim Serur, of San 
Mlrcos, Texas, his person check in the amount of $63.67 in payment 
of three weeks• room rent for himsel.f and wife, including debts to . 
he~· for merchandise at $13.91 and long distance telephone toll charges 
at $19.76•. en telephone inquiry- the bank on which the check was drawn· 
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. , . 
The State Bank and Trust Company of San !.arcos, Texas, informed Mrs. 
Serur that accused I s account was insufficient to meet the check and 

·she did not deposit it. This indebtedness remained impaid until at 
least 10 November 1943, a period of four months (R. 18; Pros·. Ex. 7·, 
8). 

Specification 2. On ? A~7Ust 1943 accused gave the Hospital 
Fund, San !4'3.rcos Army Air Field, a draft signed by him, in .;l:,he amount 
of $16.oo in payment of his meals ,-rhile a patient in the station 
hospital (Pros. Ex. 10). After deposit, it was .returned by the bank 
on which drawn, marked "insufficient funds. 11 .until and including 10 
November 1943, a period of three months, this debt was never paid 
(R. 18-19; Pros. Ex. 9, 10, lOA). 

This evidence alone is sufficient to legally support the 
findings of guilty of these ~wo offenses as alleged - dishonorable 
failure and neglect to pay debts. • · 

Charge !II, Specifications l to lO·inclusive. '.Ille competent 
evidence of record conclusively establishes that during_ the period ' 
between 9 July and 14 August 1943 ,. accused issued ten checks, in 
amounts varyin;1 :from $4.00 to $20.00 and totalling $1]4.00, in pur
pOl'ted payment for merchandise, meals, services, or for ca.sh received 
by him at hotels; a night club, a cafe, a restaurant, a dru.g store, 
fran an. indirldual and an Army Post Ex:change, all drawn on the 

·National Bank of Fort Sam Houston, Sa:::i. Antonio, Texas, and which 
were all dishonored and returned by that bank because of "insuffi

- cient funds" (R. 19-20; Pros. Ex. 13-lJA; Pros. Ex. 11 to 29 inclu-
sive). · 

Specification 11. 0n·30 August 1943, when accused sought 
entry into the United States from l!exico at La.redo, Texas, he told 
the military police at the International Foot Bridge that he was 
Second Lieutenant Irv:in Wilson of the i;nited States Army Air Corps, 
and displayed to them as a :means of ide::itification an officer's pass 
rrade out to 11 Irv:in Wilson, 2nd Lt., 0668, A.C." of the le.redo Army 
Air Field (Pros. Ex. 32) •. He stated t~.at his wallet had been stole~ 
or lost in Hexico. {He identified a wo!'l8.n who came in with him as 
11}.arie Wilson" (Pros. Ex. 34)). However, he admitted later on the 
same day to the Provost 1:19.rshal of Fort :lcfat,esh that he vas, in fac", 
Jack Palmer, 2nd Lt., A.c., Serial No. 0-740668 (Pros. Ex. 34) • •I\ 
Lieutenant Kister had "picked up 11 a pass for Mexico for accused fr;,, 
the Provost r.hrshal at the Laredo :.:nr,;y Air Field (Pros. EX. 31) ""cd 
had gone with him into Mexico on 11. August 1943. , 

Specification 12. Ch 24 January 1943 accused waa married to 
Inez H. Tobias of San Francisco at Reno, Nevada, by "Judge A. J. 
Maestretti of the Second .Judicial District Court (Pros. Ex. 40). · 
l.ccused agreed in w.rit:ing to the stipulated testimony of his wife, 
Inez Henrietta Tobias Palmer, vihic3 reads in pert~ent part as followss 
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•At the time I married the accused, 2nd Lt. Jack· 
'.· Palmer, he was a Cadet at Mlther Field, California. en 

:Mu-ch 4th, 1943, he graduated and w:is subsequently in~ 
formed that he. wal! to be stationed at San Marcos Army Air 
Field,. San Mlrcos, Texas. Some t.ime in the latter part 
of March 1943, I left San Francisco, California, for New 
Braunfels, Texas, and when I arrived there, ·my husband, ; 
2M Lt. Jack Palmer, did not meet me a.t the station. I · 

, final.q reached him by telephone at San :Ml.rcos Army Air , 
~eld, San Marcos, Texas. , He came to New Braunfels, Texas, 

· and w registered as husband a.{19- lfife at the Hotel Faust, . 
New Braunfels, Texas, on March 23, 1943. We lived at the. 
Hotel Faust as husband and lr.f.i'e until April 3, 1943, at 
'.llhioh time I left. far San Francisco, California. 

"l have .never taken any action or steps toward· getting· 
a· divorce from the accused, 2nd Lt. Jack Palmer, nor towai,d 
getting a.n annulment of our marriage, nor have. I ever com~ 
mllllioated rlth him with reference to gettµig a divorce or 
annulment, nor have .. I ever advised him that an annulment , 
or a divorce ms obtained, nor has any divorce or annulment 
been obtained. · 

• "The cnly support I have received from my husband, 2nd. 
Lt. Jack Filmer., after our marriage was the $100.00 he sent 
ma by telegram to cane to Texas, and ·$25.00 after that, and 
two allotment checks £or $150.00 each. ill in all, I 
received a total of $425.00 from him. Wit.h reference to the 
allotment checks. I had received a notice from the Office 
of Dependency Benefits, N~k, New Jersey., dated April 1, 
1943., first effective date, and April 9, 1943, first acknowl
edgen:ent date, sh~g that an allotment had been made in 
the sum of $150.00 per month to Mrs. Inez T. Palmer, 1417 -
4th Street, Sacramento, California."· 

On 26 March 1943, two months after his first lawful marriage., 
accused l'lent through a second na.rriage ceremony (R. 27; Pros. Ex:. 41, 
42, 43) with Oleta Marie Rust, before a Justice of the Peace at Sequin, 
Texas. It is an unavoidable inference of .fact that at the time when 
accused entered into the bigamous marriage with Miss Rust., his lawful 
lfife was living w.:lth him at New Braunfels., Texas. She was there en 
a visit from about 2.3 Us.rch until 3 April 1943, when she returned to 
San Fran.cisco (Pros. Ex, 39). · 

The accused., having been advised by the defense cotmsel of 
his rights as a lfitness., elected to rema.:in silent (R. 32), but the 
defense called cne lfi.tness., First.Lieutenant Farrell E. Hupp, F.D., 
who testified, :fn substance, that on 2 November 1943 accused del,ivered 
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to him an assignment of his salary., $353.24 1 ~or the purpose of 
paying off his debts (Def. Ex. l)., out of which Hupp had paid $299.14 
and had en hamd a balance of $54.lO. Palm.er paid three of the ba.d 

· checks (Specifications 5., 9, 10 of Charge IlI) (R. 29) but Mrs.· 
Serur ($63.67), the Hospital Fund ($16.Po), and the Post Exchange 
at I.a.redo ($10.00) have not been paid (R. 30, 31). Hupp cnly pays 
those claims against accµsed w.hich are presented to him for that 
purpose (R. 30). · 

4. A judicial confession, in the strictest sense, is a plea 
of guilty made by accused, in a fit a~te of mind to plead, before 
a court competent to try the pending charge and which, upon entry 
of that plea, is competent to enter judgment and to fix the penalty 
{Heim v. u .s. ·, 47 A.pp. D. C. 485, L.R.A. 1918 E fn, writ of certiorari 
denied in 247 U.S. 522). The Commanding ·Officer, -Station Hospital, 
San Antonio ..\via'tion Cadet Center., San Antcnio, Texas, states accused 
-was llllder observation from l October to Z7 October 1943 "and has been 
found by a Board of Medical Officers to show no present evidence o_! 

·- -neuropsychiatric disease" (Pros. Ex. l). This evid:ence 1'18.S :introduced 
only for the !3Xpress purpose of explaining the delay in bringing this 
case to .trial (R. 13). 

5. War Department records disclose that-.a,ccused was 22 years 
of age on 18 September 1943. Although the proo!"adduee,d by the evi
denco in this case establishes the lawful ne.rriage of accused on 24 
January 1943', hi.a War Department 201 file reveals that his oath of 
office signed and· sworn to by him on 6 March 1943 gives as the name 
of his nearest relative his mother, Mrs. Roy A·. Palmer. Also on 6 
M:i.rch 1943 he submitted through channels to The Adjutant General or 
the Army an "appl_ication for appointment and statement of preferences 
for Reserve Officeri?" :in 'llhich, over his manual signature, he states 
in answer to question 5 that he is "single." Also on the same date 
he accomplished and signed a "classification questionnaire or Reserve 
Officers." :in mich he indicates in question 5 therein that his marital 
status is "single", which document is pa.rt of his ¥far Department 
record. He graduated f'rom high ·school in 1939 and enlisted 9 November 
1939. 'He has beEn a private, QlC, and became an aviation cadet on 
26 March 1942. On 6 Ms.rch 1943 he was appointed a second lieutenant, 
non pilot,·Air Reserve, and called to active duty. He ms specialized 
in navigation. 



(JJ.)) 

6•. ·-The 'court was legally constituted. No errors injuriously 
affecting the .substantial rights of the accused were colll!litted_at 
the trial•.· In tbe opinion of the Boo.rd of Review the record of trial 
is legal.l.y sufficient to support the find:ings of guilty and the sen
ten~ &a appr:'oved by the reviewing authority and to warrant confirma.-

...;tim thereof. Dianissal is authorized upon conviction of a violation 
of Articles of War 61 and 96, and is mandatory upon· convicticn of a 

· _rt~Uoo ~ &rlicle ot JI~%~ M~ Adv~aw. 

~ - Mge .l.clvocaw. 

~ "Mge Mvocaw. 
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1st Ind. 

War Department, J.A.G.O., 5 - JAN J944 - To the. Secretary of Vfar. 

1. ·Herewith transmitted for the action .or the President are the 
record of trial and the ,opinion of the Board of Review in the case of 
Second Lieutenant Jack Palmer (0-740668), Air Corpe. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the f:indirgs and the sentence 
as approved by the reviewif€ authority and to warrant confinnati.on there
of. I recommend that the sentence as approved -by the reviewing authority 
be confirmed and carried into· execution, and that .the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, be derlgnated as the 
place of confinement• 

.3. Inclosed are a draft of a letter for your signature, tranS"l'it..; 
ting the record to the president for his action, and a form of EXecutive 
action designed to carry into effect the recommendation hereinabove ma_de, 
should such action meet with approval. 

.., 

Myron o. Cramer, 
N.ajor General,· 

The Judge Advocate General • 
.3 Incls. 

Incl.1-Record of trial. 
Incl.2-Drft. ltr. for sig.s;w. . 
Incl.,3-Form of action. 

(Sentence as approved by reviewing authority conf~ed. 
G.C.K.O. 117, 10 Mar 1944) 
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WAR DEPARTMENT 
A~r Service Forces 

In the Office of The Judge Advocate General 
iiashington, D.c. 

19 FEB 1~~ 
SPJGH 
CM 245977 

UNITED STATES } 'IRINIDAD SECTOR AND BASE COMMAND 
) 

v. } Trial by o.c.Y., co?lV'ened at 
} Port-of-Spain, Trinidad, B.w.1., 

Second Lieutenant F.IJHARD ll November J94). Dismissal 
J. LARKIN {0-1584495), ~ and tol.al for!eitures. 
Quartennaster Corps •. ) 

OPINION of the BOARD OF REVIEW 
DRIVER, O'CONNOR and LorTERH03,Judge Advocates 

1. The Board of Review has examined the record o! trial in the e&H 

of' the of!icer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specificationaz 

CHARGE Ia Violation of' the 96t~ Article of War. 

Specification la (Finding of nol. guilty). 

Specification 21 In that Second Lieutenant Edward James Larkin, 
'-luartennaster Coxps, having received a lawful order from the 
Commanding General, Trinidad Sector and Base Command, to 
wit, to be restricted to the limits of his post !or three 
(3) months, as promulgated in General Court-Martial order No. 
195, Headquarters, Trinidad Sector and Base Command, dated 
.3 September., 194.3, did, at the Post of Port or Spain, on or 
about 26 September, 194.3, fail to obey same by leaving Dock 
Site Canp, Post of Port-of-Spain, in a motor vehicle. 

Specification ): In that Second Lieutenant Edward James Larkin, 
· QU,artermast.er Corps, did, on or about 26 Septeuber, 194.3, 

wrongfully and "llithout proper authority, operate a Government 
motor vehicle in violation or standing orders, to wit, Cir
cular 9-15, Headquarters, Trinidad Sector and Base Command, 
dated 26 September, 1942. 

CHARGE II• Violation ot the 83rd irticle ot war. 

Specification I In that Seccnd Lieutenant F.dward James Larkin, 
Quartermaster Corps, did, on the ]!;astern Main Road, Trinidad, 
B.W.I., on or about 26 September, 194.3, through neglect, suffer 
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a Chevrolet sedan, value ot about six hundred and fifty 
dollars ($650.00), militar., property of the United 
States, to be damaged, by operating it in a negligent; 
manner, and while under the influence of intoxicating 
liquors. 

He pleaded not guilty to all Charges and Sptscit'ications. He was found not 
guilty of Specification l, Charge I, and guilty of all other Specifica
tions and of the Charges. He was sentenced to b• dismissed the service, 
and to forfeit all pey- and allowances due or to become due. Evidence of 
one previous conviction (Ex• A) by general court-martial ,of being drunk 
and disorderly in uniform in a public place, in violatim of the 96th Ar
ticle of War, was introduced. The reviewing authority approved' the 
sentence and .forwarded the record ot trial !or action under the 48th Article 
of war. 

3. The evidence for the prosecution in pertinent part may- be sum
marized as follows: The court took judicial notice of general orders 
defining the limits ot Post ot Port-of-Spain as including alln~ leased 
areas and installations• on the Island of Trinidad, B.w.I. located west 
of the westem boundary of Fort; Read, exclusive ot certain named in
stallationsJ and of the location of the Anru' leased areas and installations 
on the Island of Trinidad located west of the western boundary ot Fort 
Read. From 3 Septenbef 1943 to 26 September 1943 accused was operatitms 
officer of the 2oth Quartermaster Truck Compacy and the post motor pool, 
at Post o:f Port-of-Spain, and was stationed at Dock Site Camp, which was 
included in the area of the Post of Port;-of-Spain. The duties of accused 
included supervision over personnel and equipment so far as operations were 
concerned. It wal!I posl!lible for accused, within his duty as operations 
officer, to have left the limits of the camp while observing the conduct of 
a driver. Accused had no specific authority from his commanding officer to 
operate motor vehicles. The court also took judicial notice of the 
following:· general court-martial orders dated ) September 1943.,. approving 
a sentence adjudged 18 August 1943 and restricting accused to the limits .. 
or his post for three months; circul.ar dated 26 September 1942 prohibiting 
th~ operation of Governnent motor vehicles by officers, except; in cases ot 
emergency when authorized drivers are not available; and circular dated 13 
May 1943 providing a speed limit for Government passenger cars on open 
country roads of 30 miles per hour. ill orders and circulars of which 
judicial notice was taken were pronmlgated b;r Headquarters, Trinidad Sector 
and Base Command (R. 5-6, 44-45, 55). . 

On the_ evening .of 25 September 1943, the accused attended a dance 
at the Dock Site Officers• Club•. When he arrived about nine o'clock he 
was sober. He had some drinks at the bar, and four witnesses who observed 
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bia condition during the course of the evening, at nrious times between 
911.S and 12115, were ot the opinion that he wa11 drunk and daacribed hi.a 
•• being •under the influence ot· liquor•, 'With •gluq" ere•, •angr,y•,
Sboiateroua", •weaving", •pretty ahak7 on his feet•, and apparently without 
•proper ~rol or his .£acul.ties11 (R. 6-19)• 

Lieutenant Colonel John J. Hascall, 'Who was present at the dance 
tnat·nening, remarked that he would like to obtain trarusportation back 
to his atation at Fort Read. Accused, who was standing nearby, Tolunteered 
to i'urniah the transportation• .At about. l2a1S Colonel Hascall, accua.ci, 

. two naval otficers, and a woman left the club together, in a Government 
Chnrolet •ed&n, No. TS 106, or a stipulated value or about; $6SO, operated 
by private Hugh .J. llcCOT, a driTer from the 2oth Quartermaster Truck 
caipaey, 'Who ~d a trip ticket to •pick up" Colonel Hascall. At the 
direction or Colonel Hucall, McCoy droYe the part)" to 31 DeVerteuil street, 
1n the city or Port-of-Spain, 1'hich was outside the limits of the Poat of 
Port-of-Spain, and the passenger• entered a private residence at that 
addreH. . Accused had at lea1t one drink theN. ·After about 16 minutea ac
cused left the houae,_opened the car door on the driver•• aide, and told 
KcCa.r to move over, and that he (accused) was going to drive. McCoy' did 
not aove and accused repeated the instruction. .Accused then stated that' 
he was responsible for transportation and again told.!lc0<>7 to move over. 
McC07 mOYed to the other aide of the seat and accused seated himself behind 
the wheel. Accuaed •seemsd" to have been drinking and was •teellng high•, 
but; walked and talked all right. In the meantime Colonel }iascall came out 
of the house and seated himself in the rear o! the car. He said, •1et•a go 
driver•, and later said, •to Fort Read, driver•. On both ocoaaiona accused 

.replied, "7ou have a Second Lieutenant driving.7ou, air"• The,- started to 
Fort. Read. with accwsed driTing (R. 19-21, 24, 29-JO, J2)• 

. .Accuaed drove •pretty" good• bu.t •aened confused• aa to the proper 
aide ot the road on which he should pass other cars. (On Trinidad, 
approaching cars pass to the left.) McCqy asked accused three or tour times 
to let ha take the wheel, becauae it was a ,bad road to driTe on, eNn in 
the daytime. _1'hile driving at approximately 3S lliles an hour, the accused, 
according to MeCo;r, passed a car coming from the opposite direction and · 
want on to the left shoulder ot the road. _ The car was •bouncing up and, down• 
and nnt into a ditch on the left aide ot the road. The accident occurred 
mar TUn&puna, about 9 miles from the Dock Site Camp, and outaide the 
1.ill1ts or the Poat of Port-of-Spain. :McCoy- did not remmber accused over- . 
wking arrr vehicle going in the same direction, and according to him the · 

. o~ other vehicle ilffolved was the oncoming car they passed just prior to 
the accident. Because of the n&ITOW road accused was forced to go to hie 
lett when the car went b7, but it was after they- passed the car that thq 
we$ into.the ditch (R. 22-26). · · , · . . 
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ycC07 testified that prior to the accident the windshield, 
i'endC"s and radiator grill or the vehicle were in good condition, but; 
the front end had been in nbad shape" f'or eome time. The front wheels 
were not in aligmnent and the "tie rods" were worn, causing the car to 
"•~ at a speed or 35 miles per hour and at lOW'er speeds on bumw 
roads or llhen turning a cormr. llcCo;y had driven the car six weeks, . 
3,000 to 4.,000 miles, without an accident. He testified that his driving 
waa not affected b7 the detects. Subsequent to the accident the car 
was found to have the lef't front fender smashed, the windshield broken, 
the steering wheel bent, and the front seat broken loose (R. 27-29, 43-44). 

Colonel Hascall testif'ied that on the ride to Fort Ree.d he had 
dozed ofr, but the lurching at the car awakened hi.la. There seemed to be 
considerable •side swaytt, as if the car was not going in a straight line. 
He saw a car, about 250 teet ahead, "well within· the headlight range", 
traveling 1n the same direction. As accused was driving .faster than.the 
car a.head, Colonel Hascall beea. frightened and ";yelled" at accused to 

'stop the car, but accused paid no attention. At about that time, in an 
attempt to avoid the vehicle ahead, accused turned the car sharply to 
the lei't; there was a "Violent blowtr, a "violent bump•, and the car went 
into the ditch. Colonel Hascall had been at the club from 2 to 3 hours 
and recalled having a 11tin" of' beer and a rm and "Coke" (R. 30-)8). 

At the time of the accident, Corporal Chauncey 11'. Williamson ns 
riding in the lett rear seat ot a taxiub along the "Eastern Main Road• 
near Tunapuna. The taxicab was traveling about JO miles per hour along 
the left hand side <fl the road abcxlt two f'eet from the edge of' the pne-
11ent. It had not been raining. Williamson noticed lights approaching 
f'rom the rear, saw these lights "swing" to the lef't, and looked to the left 
and saw a car int.he ditch. It had passed the taxicab as it went oll the 
road and came to a stop about .nan with the f'ront of the taxicab. 
Willia.so~ a.tter having the drinr stop the cab, nnt back to the scene 
and f'011nd all of' the occupants ot the car injured. He identified accused 
as one of the 'Occupants ot the car that nnt into the ditch. The taxicab 
had rounded a curve shortly before Williamson observed the lights of' the 
car behind them, but the road wu straight and about. 20 feet wide where 
the accident occurred. Williamson believed they had passed a vehicle 
going in the opposite direction ahortly before the accident. According 
to W'llliamson, not mOl"e than tive seconds elapsed from the time he first 
!1(>ticed the approaching lights until the car was off the road (R.J6-4J). 

4. For the detensea ·One witness testified that when he saw accused' 
at the club at about 9:30 or 9145 on the evening of 25 September 1943 
accused was sober; t-wo others, that when they talked to accused for aboµt · 
ten minutes between ~:30 and midnight the same evening accused was sober · 
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and ll'&l.ked and tal.lDIJd in a normal. aanne:rJ and anot.her, that he as not 
acquaint.ed with the capacity of accused tor al.cohol or hi.a "Jnanneri...• 
but the action• ot acc1,U1ed. aweared normal llhen obsernd about J.Ol30 and 
about 11130 that eTening, and that. he c~d not -say that accused •• 
either sober or drunk. Ser,eant James B• tazar, anployed at the club, 
obeerncl that about 12:15 that evening colonel Hascall•• talldng •loud• 
and appeared to be drunk and "1rea"f)"'. private MCCoy, recalled"U a witnua 
tor the det'ense, atated that he did n~ hear Colonel Ha.ecall tell accueed 
to atop the car (R• 4,-;4). "'-

The accueed elected to remain ailent (R. SS) • 

S• a. Specification 21 Charge Ia It ia shown 'b1' the evidence that 
accuaed, stationed at Dock Site camp, 11hich waa a part or Post or Port-ot
Spa1n, Trinidad, B.W.1., was restricted to tae lbdta ot hi.a poet tor a 
period o! three·montha 'b1' an order dated 3 Septl!lli>er 1943 approving a· 
general court-martial aentence adjudged on 18 Auguat. 1943._ On the effDiJJg 
o! 25 September 1943 accused attended a dance at the Dock Site otticera' 
Club. Karl.7 cc the morning of 26 September, after the dance, accuaed ftr& 
bqond the lhdta or,hia poat b7 scina in a car to a residence ott the 
post and al.mg a highway leading to Fort Read to a point about nine ·~•• 
from -Dock Site Camp. The evidence sw,tains the finding or guilt7 ot th1a 
Specification. · 

b. Specifi.cation 3, Charge Ia The evidence also shars- that 
there ni 1n ef'tect at the tilD8 a circular dated 26 September 1942, 
applicable to Trinidad, prohibiting the operation of' Goverment motor ft
hicles b;r officers except in cases ot emergenc;y when authorized driver• 
are oot available. The car in whidl acc:useci •• riding on 26 Septanber 
after the dance was a Go'V9l'l'lm91lt wbicle, Chevrolet sedan, No. TS 106, . 
operated b;r an authorized driver, Private Hugh J. McCoy. After aocund cam 
out of' the residence to which the car .tint proceeded after the dance, he 
directed McCoy to move over. Accused, opersticns officer at the poet With 
auperrision over peraonnel and equipaent at the motor Pool, then entered the 
dri:ver•s seat and drove the car along the road toward Fort Read. In so 
doing, he direct'.cy' violated the •t&nding order contained in the circular 
referred to• 

.!.• Spec1ticat1on, Charge II a At the dance, during the eTeni.ic 
or 2S Septanber, between about 9&15 and about. 12 alS, accµaed took some 
drinks. Four witnesses ,mo observed hi.a at various times during that 

, period were c4 the opinion that· he was drunk, and noted that be n, •uncter 
the influence o.t liquor•, with •glassy" qes, •angry•, "boisterous•, 
"weaving•, •prett;y Bhak;y on his feet", and apparent'.cy' Without •proper control 
of hi• faculties•. Three witnesses !or the defense who observed accuaed ' 
at about 9145 and between ll130 and II id.night, ~re of the opinion that he 
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was sober, and another, who saw him about 10:JO and about 11:JO, could 
not ss;y that accused was either sober or drunk. The court round accused 
not guilty of being drunk at the club on 25 September (Spec. l, Chg. I). 
While accused was at the residence to which he went atter the dance, he 
had at least one drink. When accused came out to the car, McCoy ob
served. that he aeemed to have been drinking and was •reeling high" but 
that he walked and talked all right. After accused began to drive the 
car, taking-Lieutenant Colonel John J. Hascall to Fort Read, McCoy ask.ed 
him three or four times to let him drive, because the road was bad to 
drive on. 

Af'ter accused had proceeded approximately nine miles he passed 
a car traveling in the opposite direction and approached a taxicab travel
ing in the same direction on the le.rt side of the road, in accordance with 
the trat.fic rules in Trinidad. The road at this point was straight, hard 
surfaced, 20 feet in width, and dry. <;:olonel Hascall saw the cab 2.5'0 
i'eet in f'ront of them. Accused, traveling at a speed of about. 35 nd.les per 
hour, overtook the cab and swung to the left of it, off the road and into 
the ditch, damaging the car and injuring the occupants. 

The evidence in the case discloses no valid excuse for the manner 
in which accused operated the car. Any attempt to explain 'What accused 
was attempting to do llhe'n he drove off the highway would be purely specu
lative. Accused was not confronted with any emergency requiring a 
precipitant exercise of judgment for an error in which he could not be 
blamed. The accident was not due to mecha."lical defects in the car. The 
record shows that at certain speeds the front llheels would "shimmy", but 
there is no suggestion in the evidence that a "shimmy" would cause the 
operator to lose control or the car or that at the time or the accident 
the wheels had developed a "shi'llley'11 • Under all the circumstances the con
clusion is \UV3scapable that the accident resulted from gross negligence on 
the part of accused. 

Notwithstanding the finding by the court that accused was not 
drunk, in violation of the 96th .Article of War, at the club on 2S Septanber 
the evidence shows that he had consumed some liquor during the dance and ' 
had at least one more drink afterwards, so that he was to some extent 
under the innuence or liquor at the time he operated and damaged th car 
in a negligent manner. e 

6. ~e accused is 24 years of age. The records of the Office of The 
Adjutant General show his service as follows: Enlisted service 26 
November 1940 to 6 December 191.il; Enlisted Reserve Corps (inactive) 6 
December 19Ul to 27 January 1942; enlisted service :from 27 January 1942; 
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appoint~ temporary second liautenant, A:rrrry of the United states, from 
Officer Candidate School, and a.ctiYe duty, 11 December 1942. 

7. The court was legally constituted. No errors injuriously 
aff'ecting the substantial,rights of the accused were committed during.the 
trial. The Board of Review is of the opinion that the record of trial 
ia legally suf'!icient to support the findings of guilty and the sentence 
and to wan-ant confi:nnation of the sentence. Dismissal is authorized upon 
conviction of a violation of the 8Jrd or 96th Article of war. 

,Judge Advocate 

'/ ". , ·.f , Judge Advocate 

-Jf~-~--··_____,Judge A.dvocate 
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1st Ind.· 

War Department, J.A.G.o., · 2,5 FEB 1944 - To the Secretary or war. 

•
·1. · Herewith transmitted· for the action of the President are the · 

record or tria.l and the opinion or the Board or Review in the case of 
Second Lieutenant Edward J. Larkin (0-1$84495), .Quartermast-er Corps. 

2. I concur in the opinion of the Board or Review that 1:Jle record 
of trial is legally au.1'1'1cient to support the findings or guilty and the 
sentence and to warrant confirmation o!' the sentence. The accused failed 
to obey a general court-martial order restricting him to the limits of 
his post (Spec. 2, Chg. I), operated a Government motor vehicle contrary-
to standing orders forbidding officers to operate them (Spec. 3, Chg. I), 
and negligenlily suffered the vehicle to be damaged 'While operating it 
while under the influence o.f intoxicating liquor (Spi3c., Chg. II). He 
was round not guilty of Specification 11 Charge I• At the time or the 
offenses accused was under sentence or a general courtT!llartial for being 
drunk and disorderly in uniform in a public place on l August 191.iJ and 
the papers accompaeying the record of trial &how that prrnoual.7 he had 
been o!'ficially reprimanded in writing tor drunkenneas and conduct un• 
becoming an officer and a gentleman on 26 APril 1943• I recoJ11Jnend that the 
sentence' to dismissal and total f'orf'eitures be conf'imed, that the far-
fei tures adjudged be remitted, and that the sentence as thus modified be 
carried into execution. · 

· J. · Inclosed are a draft of a letter tor your signature, transmitting 
the record to the President for his action, and a farm of Executive action 
carrying into effect the rec~endation made above. 

~~-~ 
Uyron c. Cramer, 
!i'.ajor General, 

The Jud~e Aclvocate G~neral. 
3 Incle • 
. Incl .1-Rec. of trial. . , 

IncJ..2"."'Drft. ltr. for sig•. 
. S/v{. 

Incl.J-Form of Action. 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 151, 4 Apr 1944) 
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:JfAIL.DEP'AR'lYENT • ' 
J:nrq Service Force~ 

ni the Office· of The Judge Advocate General . (3S3) 
Washington., D. c. 

SPJGQ 
C?l 245'179 - 7 . JAJJ J944 

UNITED ST.A.TES ) ARMY AIR FORCES WESTEJ?N 
' ) nIING TRAINING COMMAND 

v. ) 
). Trial by G.C.M•., COII'9'8ned at 
) Las Vegas A:rrrrr Air Field, 

(36l.81CY7J)., 326th Flexible· ) Las Vegas, Nevada., 19., 20 
Gunnery- Training Group., .Artq ) November 1943. · Dishonorable 
Air Force Flexible Gunnery- ) discharge., total .forfeiture• 
Sehool., Las Vegas A:nrI:f' Air ) and. confinement for three (3) 
Field., Las Vegas., Nevada. ) years. Diseiplinary_Barracks. 

--·----·-----
HOLDIOO by the BOARD OF REVmf 

ROUNnS., HEPBURN and FREDERICK., Judge Advocates 

1. The Board of Review has exarn1 ned the record or trial in the 
case of the· soldier named above. · ' 

I 

2. The accused was tried upon the following Charge and Speci- · 
fications: 

-CHARGEs , Violation of the 96th Article of War. 

Specification lt In that Sergeant John w. W1JJ1ams, 
Headquarters & Headquarters Squadron:, 326th Flex
ible Gunnery Training Group., Army Air Force Flexible 
Gunnery- School., Las Vegas Army Air Field, Las Vegas., 
_Nevada., did., at Clark Coimty Courthouse., Las Vegas., 
Nevada., on·or about 10 October 1943., attempt to com
mit the crime of sodomy by feloniously and against 
the order or nature having carnal connection per os 
with Sergeant Hugh w. Duncan., ACU., Attached Head
quarters & Headquarters Squadron, 326th Flex:1.bl• 
Gunnery Training Group., A.rrq Air Force Flexible , 
Gunnery- School, !is Vegas Army Air Field, Las Vegas, 
Nevada. · 

Speci.tication· 2s In that Sergeant John w. Tf.Ul.iams, 
Headquarters It Headquarters Squadron, 326th Flexible 
Guµneey Training Group, A.rnr;/ Air Force Flexible 
Gunnery School, Las Vegas JJ:my Air Fie~d, Las Vegas, 



(354) 
Nevada, did, at Clark County Courthouse, Las Vegas, 
Nevada, on or about 10 October 1943, wrongfully 
conduct himself in a lewd and indecent manner by 
permitting his penis to be handled by Sergeant 
Hugh w. Duncan, ACU, Attached Headquarters & Head
quarters Squadron, 326th Flexible GUIUlery Training 

· Group, this station. 

He pleaded not guilty to and was found guilty of the Charge.and the 
Specifications. There was no evidence of previous convictions. He 
was sentenced to be dishonorably discharged the service, to forfeit· 
all pay and allowances due or to become due, and t9 be confined at · 
ha.rd labor at such place as the reviewing authority may direct for three 
(3) years. The reviewing authority approved the sentence and designated 
the United.States Disciplinary Barracks, Fort. Leavenwqrth, Kansas, as 
the place of confinement and .f'onra.rded the record of trial pursuant to 
Article of War 50,. 

3. The competent evidence of tne prosecution shows that First 
Lieutenant D. H. La.Follette and Sergeant A. H. Kennedy, acting Provost 
Marshal and assistant respectively, were searching in the tawn of Las 
Vegas, Nevada, for a Sergeant Duncan on the night o! 10 October 1943. 
They were attracted by a noise caused by saneone on the darkened porch 
ot the Court Hou.se, between 9 a.nd 10 p.m. o 1clock. Upon invest.1.gating 
with a nash light they- found at one end of the porch in a dark alcove 
thereof Sergeant Duncan and the accused. Without. the nash light it · 
was extremely dark and practically impossible to see ~ (R. 6-7, 13). 
B1 means ot the nashlight they saw the accused standing up and another 
soldier (Duncan) either sitting down or lcrie~llng, facing the accused 

. (R, 8, 13) and about six inches rrom him (R. 9). Neither man moTed. 
The first words spoken were by Duncan 'Who said, -We are only sleeping" 
(R. 9). The rly of thew trousers ot each WU unbuttoned to the top.button. 
The rly part was sticking out but the penis of each ·was neither out nor · ' 
visible (R. 10, 15). The officer placed both soldiers under arrest. 

. . . 
.A.tter having bean propsrly warned of his rights (R. 18) by' the in

vestigating officer, on 11 October 1943, accused while 1n oontinament at 
the local Police Station stated that he had previously made a statement, 
without having been warned of his right to remain silent, to a Captain 
)(eClol!fkey and that he might as well •go ahead and make the sam~ type ot 
atatementa to the investigating o!ticer (R. 19). '!be investigating offi
cer imediately advised hill that he had the right to remain silent or 
to make a statemint which st&telllSllt might be used againat him.. Following 
this Yarning tlie accueed made a statement which was reduced to writing 
and signed by him (Pros. Ex. B). Lieuteruµit LaFollette, after he had , 
apprehended the accused in 'the manner described above, told him that 
•there was no sense 1n lying to him - he knn 'What he (accuped) .was doing 
and he had better tell himJ that he was going to .t'ind out the truth arq
,ra:yl and that it would go an awi'ul lot easier for him (the accused) if he 
would •tell us the truth•• (R. 21). · 
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Over the objection of dRfense counsel, the accused's statement to 
the investigating officer was admitted in evidence•. In it the accused 
claimed that he had been working very hard at all hours during the pre
vious week and was mentally fatigued. On Sunday afternoon 10 October 
1943 he wandered around 'Las Vegas had a few beers and a sandwich. He 
saw Duncan sitting on the lawn of the Union Pacific Station. Duncan 
looked familiar to him so he stopped to talk with him and discovered that 
he did not know him, but that he came from the same city, New York, where 
accused himself had lived for 8 years. Duncan jnvited him to have a 
drink. After procuring a drink at one of the local bars they sat on 
the Courthouse steps and ~ed and the subject of sex arose. 

•By mutual agreement again, we got up off the steps and walked 
in on the porch and I felt of his penis through his pants and 
he felt of mine. His penis was soft and mine was too, at the 
time•. He played with it and. it became hard. He unbuttoned my 
pants and took it out and started playing with it. We were sit
ting back in the shadows. We were both sittjng down and he 
took it out and started playing 'With it. I do not know whether 
or not he unbuttoned his own pants· and played with his at the 
same time. I do know at the time that Lt. La.Follette came up 
there, his pants were unbuttoned. Possibly we were up there 
perhaps two minutes. And I got rather disgusted with myself 
and had just stood up and put my penis in my pa.Rts and made 
the remark that we had better be going to town. Right at that 
particular moment, Lt. La.Follette came up on the steps. I 
had not had time to button my trousers. And that is the sum 
and substance of the whole thing. I had started something I 
regretted~ but I regretted it too late. What the outcome 
:w1ll be, I do not know.• 

The accused emphatically denied the commission of sodomy at the time; 
clain,Jd he was "just looking for a thrill•; and that all Duncan was doing 
at the time was just playinP, with his (accused's) penis with his hands 
(Pros. Ex. E). 

4. The accused elected to remain silent. Captain Charles A. Honn., 
Air Corpe, called as a witness by the defense., testified that he had 
known the accused since December 1942 that his work was performed ex
ceptionally well and that he was a very faithful worker._ He had not 
heard of anything against his reputation (R. 26). 

5. Except for accused's confession, the evidence of record would 
· be insufficient to support the finding of guilty of either Specification 
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of the Charge. It therefore becomes necessary at the outset, in view 
of objections strenuously urgqd by defense counsel to its introduction., 
to determine whether· the confession was properly admitted as a part of 
the e7idence against accused. 

It is the contention of defense counsel., that the matters above de
tailed., together with the fact that the confession was mad.a to an investi- . 
gating officer while accused was in confinement., were sufficient to show 
that the confession was not voluntarily made. He vigorously contended 
that the evidence as above set out show~d that in the first instance 
accused was under the impression that he had irrevocably involved himself 
by making the statement to Captain :Mccloskey., and secondly that to consti-· 
tute a proper warning., Lieutenant Ward should have advised him that his 
previous statement was not admissible in evidence., and finally that 
Lieutenant LaFollette was not :l.n a position to make it easier for him. 

The circumstance. that a confession is made to a superior·officer 
in the course cf a judicial investigation., and while the accused is in 
confinement., does not of itself establish the involuntary nature of the 
confession nor render it inadmissible in evidence. These are merely 
evidentiary matters that require the exercise of greater caution than 
might otherwise be necessary in determining that the confession has, in 
fact., been voluntarily made. 

No contention was made by the defense in the instant case that the 
investi~ating officer failed to fully advise accused of the rights and 
privileges accorded him by Article of War 24, or to warn him that any 
statement he might make could be used against him upon a trial by courts
martial. Neither was there any argument offered that the investigating 
officer in any wise coerced., intimidated, over-reached, or over-per
suaded accus9d., or that he held out any hope of reward er other type of 
inducement., to secure the confession. To the contrary, the evidence 
shows that the investigating officer exercised more than ordinary care 
in advising accused of his rights. The evidence of record wholly fails 
to show any affirmative fact or circumstance, im.11e.diately connected with 
the'making of the confession which would cast suspicion upon its voluntary 
character. The accused apparently recited in detail.the incriminating 
portions of his confession without interrogation. The evidence shows 
that the investigating officer brought no pressure to bear to secure the 
confession but merely told a~cused he would be glad to take his statement 
if he desired to make one. 

i'lhlle the tactics employed by Lieutenant LaFoJlette· on the previous 
night, plus his representations that he would make it easier for accused 
if he told him the truth., would have rendered inadmissible in evidence 
a:ny statement th~n made amounting to a confession., because of the promise 
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of a benefit, there is noth:.ng to indicate those circumstances were 
instrumental in causing accused to make a confession to the invastigating 

· officer.· 
' 

Assuming that the· statement to Captain Mccloskey would have been 
inadmissible if it had been offered in evidence, there is nothing in the 
record to justify the belief that accused understood that co~fession would, 
or could, be used against him at the trial. There was a considerable 
lapse of time between. the making of the first statement and the subse
quent confession.· Meanwhile accused had his rights fully explained to 
him. These circumstances present nothing from which it must be con
cluded that the subsequent confession of accused was involuntary, or 
made under any misapprehension of fact with regard to the validity of 
his first confession. 

. . 
Where an accused has been i'ully apprised of his rights after an 

inadnd.ssible statement has been made by him, and before he subsequently 
reaffirms it at a formal investigation, his reaffirmation, if made 
voluntarily, is admissible in evidence. CM 210693 (1938); Dig. Qp. JAG, 
1912-40, sec • .395 (10), which holds th.at: • 

"Where a;cused con.fessed, after being informed that if 
he remained silent he would be confined, but that if he 
satisfactorily explained his actions he would be released, and 
he subsequently reaffirmed his statement at a formal investi
gation of the charges, after having been fully apprised of. 
hls right,s, the confession is held to be voluntary and ad
missible in evidence.• 

In the light of the precedent just quoted, the Board is of the 
opinion that the conf~ssion in the instant case was voluntarily made 
and was, therefore, properly admitted in evidence • 

.Notwithst~ding the confession, however, the evidence is deemed 
legally insufficient to support the finding of guilty of Specification 
1 of the Charge, (an attempt to connnit sodomy). 

The evidence of record, without the confession, is insufficient 
to prove beyond a reasonable doubt the commission of either offense. 
The confession admits the col!lllission of the acts charged in Specification 
2, namely, •permitting 

0 

his penis to be handled by Sergeant Hugh w. Duncan• 
in a lewd and indecent manner, and.supplies sufficient legal and com
petent evidence in the record to support the findings of guilty or th.at 
Specification. The same confession, however, denies ·the commission of 
the crime of sodomy and discloses no overt act nor intention to cOilllllit 
that crime. Having accepted the confession 1n· evidence-~s th~ only 

6 
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evidence of the accused's conduct during the time co:nplained of, and 
having found the accused guilty of the very acts admitted in that con
fession as described in Specification 2, the court may not then infer 
from those same .facts, that the accused committed some other act, or 
attempted to commit some other act, basing such finding on the very 
same confession in which commission of the act is denied and no attanpt 
to commit it is disclosed. The burden of proving beyond a reasonable 
doubt the attempt to commit sodoiny- still rests upcn the prosecution. 
This has not been done. The mere fact that sodomy might have resulted 
if these two soldiers had not bem interrupted while engaged in.other 
lewd sexual practices is a conclusion based on mere conjecture, sus
picion and speculation. There was no evidence of an ove~t act from 
which. it could be inferred with any degree of certainty that they at
tempted to commit sodomy. 'llle circumstances are not suff_iciently 
compelling to exclude from consideration all other hypothesis except 
that of guilty of attempted scxlomy per os. 

"An attempt to commit a crime is an act done with :intent 
to commit that particular crime, and farming part of a series 
of acts Ymich will apparently, if not interrupted by circum-

. stances independent of the doer• s will, result in its actual 
commission" (p. 190, l!.C.M.). 

The evidence of record is insufficient to support the finding 
of ©,iilty of Specification 1 of the Charge. . · 

6. The record shows the accused to be 29 years of age. He was 
inducted at Kalamazoo, Michigan on 1 June 1942 to serve for the dura
tion of the war, plus· six months. 

7. The court was legally constituted and had jurisdiction over 
the person and subject matter. For the reasons set forth the Board 
of Review is of the opinion that the record of trial is not legally 
sufficient to su.pport the finding of guilty of Specification 1 of the 
Charge, but is legally sufficient to support the findings of guilty 
of Specifi,cation 2 of the Charge and the Crarge. An examination of 
the Table of U9.Ximum Punishments (par. 104, M.C.M.) fails to disclose 
any offense closely related to that described in Specification 2 of 
the Charge. It therefore foliows that the accused may be punished 
11at the discretion of the court" and that the conviction of Specifica
tion 2 of the Charge alone is legally sufficient to• sustain the sentence 
~posed by the court in the subject case. 

Jl-a~_-!I'. 
-=~==::::;-~-~~-:~-:1i-~~~' Judge Advocate • 

... . 
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1st Ina. 

War Department, J .A.G.O., - To the Corn..11anding General, . 
Army Air Forces Western Flying Training Corn.ma.nd, 1104 Y,est Eighth Street, 
Santa. Ana., California. 

l. In the case of Sergeant John w. Williams (36181073), 326th 
Flexible Gunnery Training Group, Army Air Force Flexible Gunnery School, 
Las Vegas Array Air Field, Las Vegas, Nevada, I concur in the foregoing 
hol d:;.ng by the Board of H0view and for the reasons stated therein recom
mend that the findings of guilty of Specification 1 of the Charge be 
disapproved. Upon COE.pliance with the foregoing recommendation, under 
the provisions of Article of "ria.r. 50-}, nnd Executive Order No. 9363, dated 
July 23, 1943, you will have authority to order the execution of the 
sentence. 

2. In view of the disapproval.of the finding of guilty.of Speci
fication l of the Charge, and because it rather definitely appears that 
accused is not a confirrned homosexual and that his conduct was, therefore, 
in effect more drunk and disorderly conduct than homosexuality, it is 
recommended that the sentence be mitigated to confinement at hard labor 
for a period not to exceed six months and forfeiture of two-thirds of. 
his pe;y per month for ~ix months. If this view and recommendation is not 
concurred in, then the instructions contained in Restricted ~ar Department 
Circular No. 3, 3 January 1944, should be complied with. 

3. 1~hen copies of the p~blished order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate attach
ing copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the 
published order, as follows: 

( CM 245 979) • 

.Incl. 
W.D. Cir. No. 3., 
3 Jan. 1944. 
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WAR DEPARTira!'l'T 
A.rrriy Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

('.361) 
SPJGH 29 FEB 19"4 
CY 245991 

UNITED STATES ) . 81ST INFANTRY DIVISION 
) 

v. ) Trial by G.c.y., convened at 

Prive.te WESLEY F. CRlFF 
(37283086), Service Can
paey-1 )22nd Infantry. 

) 
) 
) 
) 

Camp San Luis Obispo, Cali
forni.a, 2 December 1943. · 
Dishonorable discharge (sus
pended) and confinement for 

) ten (10) years. Rehabilita
) tion Center. 

OPDIION of t}le ~OARD OF REVIEW 
DRIVER, o•CONNCR and LO'ITERHO:>,Judge Advocates 

l. The record of trial in the case or the soldier named above has 
been examined in the Office of The Judge Advocate General and there found 
legally ineufticient to support the findings and sentence. The record }las 
nO'lf been examined by the Board of Review and the Board submits this, its . 
opini.on, to The Judge Adv(?cate General. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 58th Article of war. 

Specification:· In that private Wesley F. Cruff, Service Company, 
· J22nd Infantry, APO #81, c/o Postmaster, Los Angeles, 

California, did, at Camp Rucker, Alabama, on or aboo.t 10 
August 1942, desert the service of the United States and did 
remain absent in desertion until he was apprehended at Reno, 
Nevada, on or about 27 October 1943. · 

. He pleaded not guilty to the Charge and Specification. He was 
round guilty of the Specification, except the words "clid, at Camp Rucker, 
Alabama, on or about 10 August 1942, desert the service or the United 
States and did remain absent in desertion until he was apprehended s.t' ·Reno, 
Nevada, on or about 27 October 1943", substituting therefor the words "did, 
at Camp Rucker, Alabama, on or·about 10 August 1942, desert the service or 
the United States and remain absent in desertion until 17 August 1942, and 
did on or about 24 August 1~2, while en route between Fort Sill, 
Oklahoma and Camp Rucker, Alabama, desert the service of the United States 
a~ did remain absent in desertion until on or about 27 October 1943", and 
guilty or the Charge. He was sentenced to dishonorable discharge, total 
forfeitures., a.rd confinement at hard labor tor ten years. . 
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' . 

The reviewing authority approved "only so much of the .findings 
of the court es finds that accused did on or about 24 August 1942, while 
en route between Fort Sill, Oklahoma, and Camp Rucker., Alabama., desert 
the_. service of the United States and did remain absent in desertion until 
on or about 27 October 1943", approved the sentence, ordered it executed, 
but suspended the dishonorable discharge, and designated the Ninth Service 
Command Detention and Rehabilitation Center, Turlock, California, as-the 
place of confinement. The proceedings were published in General Court
Martial Orders No. 56, Headquarters, 81st Infantry Division, 9 Dec"1!lber 
1943 • 

.3. The prosecution introduced in evidence morning reports (Exse A, 
B, C and D) of the organization of accused, e.nd substituted an extract 
cow (Ex. E), showing accused from duty to absent without leave, 10 August 
1942J from absent without leave to absent. in confinement in the hands ot 
military authorities at Fort 8111, Oklahoma, 17 August 1942J .f'rcm absent 
in coni'inement at Fort Sill to detached service en route to join his com
pany, 24 August 1942J from detached Bt?rrlce en route to join to absent 
without leave, 24 August l942J to appreh~nsion and confinement by military 
authorities at Reno, Nevada, 27 oetober 1943; and to confinement in· 81st 
Division stockade, 7 November 194.3• No objection to this evidence was 
interposed. The certificate to the extract cow (E>c. E) shows that the 
morning report entries were submitted at •APO 81 c/o pM Los Angeles., 
Calif• (R. 6-A to 6-B). · • 

4. The accused elected to remain silent (R• '6-B). 

5. The accused 1'8.s charged with a single o:f.'!ense, desertion on 10 
August 1942, terminated on 27 October 1943. By exceptions and substitutions, 
the court round him guilty of two offenses, desertion on 10 August 1942, 
terminated on 17 August 1942, and desertion on 24 August l~ 2, terminated 
on 27 October 1943. This finding divides the period of unauthorized 
absence into t1ro separate periods, constituting thereby two separate 
offenses and changing the identity of the offense charged. As a result 
it was requisite for the reviewin3 authority to disapprove the finding ~ 
guilty ._of one or the other of the two offenses included (CM 2:,5559, Bartold). 

The revielrl.ng authority disapproved the finding as to the period 
fran 1q August to 17 >.ugust 1942, and approved the finding as to the period 
from 24 August 1942 to 27 October 1943~ There is no competent evidence in 
the record to show the beginning of an absence without leave for the latter 
period. The applicable morning report entries were obviously of hearsay 
character and could not be based on personal knowledge o t the officer mak
ing the morning report. ENen though no objection is interposed such 
evidence is not competent, as has been repeatedly held (Dig 0p' JAG ' 
~~~S~)= ~~0 

• 395_ (l_Bh, l Bull. JAG 212J CM 22432.51 ,.2 Bull;, JAG.60; 'CY 
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6. The Board or Review is, theretore, of the opinion that the 
record ot trial is legally 1nsuft1cient to support the !1nd1nga or guilt7 
and the sentence. 

, Judge Advocate 

______..,...,.._________. ' 
, Judge Advocate 

-3-
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1st Ind. 

War Department, J.A.G.O., l J'M.R l94A - To the Secretary of War. 

1. Herewith transmitted for action of the Secretary o! War 
under Article o£ War 5~ as amended by the act of 20 August 19.37 (.50 
Stat. 724; 10 u.s.c. 1522), is the record o£ trial in the case o! 
Private Wesley F. Cruff (3728.3086)., Service Canpany., 322nd Infantry. 

2. I concur in the opinion of the Board o! Review and, for the 
reasons stated therein, recommend that the findings and sentence be 
vacated and that all rights,. privileges and property of which accused 
has been deprived by virtue or said sentence be restored. 

3• Inclosed is a form o! action carrying into effect the recom
mendation above made. 

l,Jyron c. Crpier, 
ll.ajor General, 

The Judge Advocate General. 

2 Incls. 
I!tel.1- Record or trial. 
Incl.2- Form ar Action. 

(Findings and sentence vacated bT order of the Acting Secretary' 
of War. G.C.K.O. 133., .24 Mar 1944) 



·rlA.R DEP;'.i..RT}l:ENT {365)
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

S?JGK . 9 MAR 194(Cil 246046 

UNITSD STATES ) FORT KNOX., KENTUCKI 
) 

v. ) Trial by G.C.H., convened at 
) Fort Knox, Kentucky, 29 

First Lieutenant JAMES B. ) November 1943. Dismissal, 
BENFIELD (0-1576921), ) total forfeitures and confine
Infantry. ) ment for six (6) years and 

) six (6) months. · 

OPINION of the BOA.RD OF REVEW 
LYON, HILL and ANDREWS, Judge Advocates. 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cations: 

CHARGE: Violation of the 96th Article of War. 

Specification l: . In that 1st Lieutenant James B. Benfield, 
Infantry, Company A, 10th Armored Replacement Battalion., 
Armored Replacement Training Center, did, at Louisville, 
Kentucky, on or about August 24, 1943, with intent to de
ceiye wrongfully, and unlawfully, make and utter to Geiger 
& Ament; Louisville, Kentucky, a certain check in words and 
figures, to wit: August 24, 1943, Geiger & Ament, Louisville, 
Kentucky, two hundred and sixty-five 'dollars ($265.00), and 
by means thereof did fraudulently obtain goods or pervices 
from Geiger & Ament, Louisville, Kentucq, in the value of 
two hundred and sixty-five dollars ($265.00)., while the 
said 1st Lieutenant James B. Benfield., then well knoldng 
that he did not ,have and not intending that he should have 
sufficient .funds in the Citizens Tulion National Bank for 
the payment of said check. 

Specification 4: In that 1st Lieutenant James B. Benfield,· 
Infantry., Company A, 10th Armored Replacement Battalion., 
Armored Replacement Training Center, did., at Louisville, 
Kentucky., on or about September 15, 1943, with intent to de-
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ceive wrongfully, and unlawfully, make and utter to Seel
bach Hotel, Louisville, Kentucky, a certain check in words 
and figures, to wit: September 15, 1943,. Seelbach Hotel, 
Louisville, Kentucky, three dollars and twenty-five cents 
($3.25), and by means thereof did fraudulently obtain 
goods or services from Seelbach Hotel, Louisville., Kentucky., 
in the value of three dollars and twenty-five cents ($3.25), 
while the Slid 1st Lieutenant James B. Benfield., then 19811 
knowing that he did not have and not intending that he 
should have sufficient funds in the Citizens Union National 
Bank for the payment of said check. 

Specification 51 In that 1st Lieutenant James B •. Benfield, 
Infantry., Company A, 10th Armored Replacement Battalion., 
Armored, Replacement Training Center, did, at Louisville, 
Kentucky., on or about September 24, 1943, with intent to 
deceive wrongf'ulq., and unlawfully.,make and utter to Rodes
Rapier Company, Louisville, Kentucky., a certain check in 
words and figures, to wits September 24, 1943, Rode&- · 
Rapier Company, Loui~e., Kentuclcy', fifty dollars ($50.00), 

· and by means thereof did fraudulentJ.T obtain goods or services 
from Rodes-Ra.pier company, Louisville., Kentucky., in the value 
of fifty dollars ($50.00)., while the said 1st Lieutenant 
James B. Benfield, then waJ:1 !mowing that he did not have·and. 
not, intending that he should have sufficient .funds in the · 

· Citizens union National Bank for the payment of said check. 

Specification 20a In that 1st Lieutenant James B. Benfield, 
·wantry, Compa.ey A, 10th Armored Replacement Battalion.,· 
Armored Replacement Training Center, did, at Fort Knox, 
Kentucky, on or about May 15, 1943, borrow ten dollars ($10.00)., 
from Technician 4th Grade Leroy B. Webster, Headquarters . 
Company, Headquarters and Service Battalion, .Armored Replace
ment Training Center., to the prejudice of good order and 
military discipline. 

Specification 21: In that 1st Lieutenant James B. Benfield, 
I.nfantr;r., Company A, 10th A.mored Replacement Battalion, 
A.nnored Replacement Training Center, did, at Fort Knox, 
Kentucky, on or about June 1., 1943 borrow twenty dollars 
($20.00) from Technician 4th Grade Leroy B. Webster.,·Head
quarters Company, Headquarters and Service Battalion/ 
Armored Replacement Training Center, to the prejudice of 

· good order and milltary discipline. · 
I 

Specification 22: In that 1st Lieutenant James B. Benfield,· 
Infantry, Company A, 10th Armored Replacement Battalion, 
Armored Replacement Training Center; did, at Fort Bnox, 
Kentucky, on or about Jufy 30, 194.3, borrow ten dollars 
($10.00) from Technician 4th Grade Leroy B. Webster, Head
quarters Company, Headquarters and Service Battalion., 
Armored Replacement Training Center, to the prejudice of 
good order and milit8.ry discipline. 

- 2 .,;. -
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The accused was originally tried upon 25 Specifications laid under Article 
of i'lar 96. He was found guilty of the Charge and all Specifications 
except Specifications 23 and 24 of which he was found not guilty~ He was 
sentenced to dismissal, total forfeitures snd confinement for a period of 
ten years.· The. reviewing authority by his action dated 15 November 1943 
disapproved the sentence and ordered a rehearing and in the same action 
expressly withdrew from further prosecution all specificatiOils except 
Specifications 1, 4, 51 20, 211 22 and 25. The record of tr!al now under 
consideration involves those specifications except Sp!cification 25 which 
for some reason (not stated in the record) appears to have been withdr.awn. 
At the rehearing the accused pleaded not guilty to and was found guilty 
of the Charge and all-Specifications. ·No-evidence of previous convictions 
was introduced. He was sentenced to be dismissed the service, to forfeit 
all IJ8.Y and allowances due or to become due, and to be confined at hard 
labor for fifteen years•. The reviewing authority approved only so much 
of the sentence as provided for dismissal, total fqrfeitures, and confine
ment for six years and ·six months, designated the United States Disciplinary 
Barracks, Beekman, New York, as the. pl.a.ca of confinement, and forwarded 
the record of trial :for action llllder Article of War 48. 

3. Summary of the evidence. 

Testimony concerning Specifications l, 4 and 5 of the Charge ,was 
offered by Matthew w. King, of the Citizens Union National Bank of 
Louisville, Kentucky, by Mary Agnes Ridge, bookkeeper for the same bank, 
by Nolte c. Ament, a jeweler, or the Geiger-Ament company, Louisville, . 
by Mr. M.A. Brown, credit manager o:f the Seeloach Hotel, Louisville, and 
by Lois Bankin.1 assistant to the credit manager or the Rodes-PJlpier 
Company, o:t Louisville. Mr. King stated that on 11 August 1943, he ...as at 
Fort Knox tor the purpose of receiving applications for deposit accounts 
with the Citizens Bank. He was the only person from the bank present there 
on that da:1, and all specimen signature cards were made out. in his presence. 
He testified that he received a signature card and opened an account in 
the name of Lieutenant James B. Benfield. The card was made out in 
witness• presence and marked with his initials, and.reached the bank's 
o:ffice in Louisville on 12 August 1943. This card was introduced as Exhibit 
l. Mr. King stated that it was customary to receive 20 or 25 {new) ac
counts a day at Fort Knox, and admitted his inability to identify the 
signature on the speci.nien signature card as the signature of the accused 
(R. 9-11). 

Upon being requested tg point out accused in the court room, 
witness. erroneously indicated one or accused•s·counsel (R. 9). . 

Miss Ridge, who had never seen accused, testified that she had 
kept the original ledger sheet or record account of a Lieutenant James B. 
Benfield with the Citizens Bank. This -nas a record of original entry always 
kept in her possession, entries on it being made by her or under her 
personal direction, and was introduced as :Exhibit ?. Reference to it shows 
that the account was set up on 12 August 1943, with a deposit or $300. · 
TwO other deposits were made during the life of the accollllt, one of $100 
on 16 August 1943, and one of.$50 on 20 August 1943• The account was closed 
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on 29 September 1943. The largest balance 'shown, other than the original 
deposit, was ~µ.70, on 16 August 1943. Witlless stated that she was 
.familiar with the signature o.f the James B. Benfield who maintained the 
account and implied that she made or refused payments from the account 
upon that signature and the .financial balance o.f the account. James B. 
Benfield had no other.account with the Citizens Bank, and none after 
29 September 1943 (R. 21-26; Ex.?). 

!• Specification 1. 

Mr. Ament definitely identified accused as the person who came 
into the jewelry store of Geiger and Ament, Louisville, Kentucky, on 24 
August 1943, and purchased a diamond wedding ring valued at $250. A young 
woman clerk made the sale, and Ament talked to accused "when it come (sic) 
to the matter of identification"• I:n witlless• presence accused made out and 
gave to witness a check, dated 24 August 1943, drawn on the Citizens Union 
Nation.al Bank of Louisville, in the amount of $265, payable to Geiger and 
Ament. This check was introduced as Exhibit 2, and was the only check 
ever given by accused to that firm. For it accused received the diamond 
ring·and $15 in cash (R. 11-13). 

Miss Ridge testified, and Exhibit 6 showed, that on 24 August, 
the balance in the account in accused's name in the Citizens Bank lfSS $5.75. 
The $265 check was presented to the Citizens Bank by "the Lincoln Bank" on 
2~ August, and was returned by her for insufficient funds (R. 22). It 
has never been paid by Citizens Bank nor redeemed in any viay (R. 23, 31). 

Within ten days after the sale of the ring, Mr• .Ament several 
times •called for n accused by telephone, and finally talked to someone 
who "seemed cognizant of the check"• The man to whom Ament talked told 
him that "he would make it good*** the following Tuesday or Wednesday"• 
Though he wrote two letters to accused at Fort Knox, the last one regis-
tered, he' never received any reply. The check was not again presented for 
payment, and the ring was eventually ret~ed ?for credit" {R. 12, 13, 30, 31). 

Ament admitted that at a previous trial of accused he had been 
unable to icientify him as the person who pr.esented the check for the ring. 
He stated, h,.-.rever, thct this .was because o'r the way in ·which accused -was 
holding his rur.id at his face, and because he (witlless) had not wanted nto 
make a ;;rong identification", but that he had recognized accused as he 
walked out of the room at the previous triai, and that he now had no doubts 
concerning. accused's identity (R. 14)• · 

£•·Specification 4. 

Ur. i!. A. Brown -was unable to identify accused at the trial 
by the sound of accused•a voice, and stated .further thr,.t at the time of 
the alleged offense the person !mown to him as Lieutenant Benfield had 
worn a small moustache, which it appears accused did not wear at the 
time of trial(~~ 14). 

- 4 -
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Mr. ErOl'IIl. testified that on 15 September 1943, in his position 

as credit manager for the Seelbach Hotel, he had examined the A.G.O. 
card and 11credentials" of a lieutenant who obtained a room at the hotel 
under the name of Lieutenant James B. Benfield., and who had been asked to 
pay in advance the rent for his room and a deposit for the key, since he 
had no established credit at the hotel. 'Iha registrant offered a check for 
$3.25, dated 15 September 1943, drawn on the Citizens Union National Bank, 
payable to the Seelbach Hotel., and signed "James B. Benfield, 2nd Grp Ve
hicle Team 0-157692111 • 'This check was introduced as Exhibit 3. Mr. 
Brom ex.a.mined accused•s A.a.o. card, compared picture, signatures.,. 
serial numbers and name., and approved acceptance of the check. He also 
received from the clerk a registration.card for Room 931 which had been 
signed "Lt. J.B. Benfield, A.R.T.C • ., Fort Knox". It was customary to 
have guests sign their own registration cards (R. 15., 19; E:xs. 3., 4)• 

Miss Ridge testified., and Exhibit 6 showed, that on 15 Sep~mber., 
the balance in the account in accused's name in the Citizens Bank was $2.75. 
The $3.25 check was presented to the bank by its own Fourth Street office 
on 17 September 1943 and was returned by her for insufficient funds (R. 22). 
It has never been paid by th~ Citizens Bank, and accused never spoke to 
Mr. Brown about making it good (R. 18., 2,3). 

£• Specification 5. 

Miss P.ankin testified that she did not know accused but that 
she remembered accepting a check £or $50., dated 24 September 194.3, payable 
to the Rodes-Rapier Company., and signed by 11 (lst Lt.) James B. Benfield." 
This check, dravm on the Citizens Union National Bank, was introduced as 
Exhibit 5. She further stated that in her capacity as assistant to the 
credit manager of the company, with the .duty of obtaining the approval of 
.tha t official when more than $25 in change was due on checks, she had 
compared the signature on the check with that on the A.G.O. card of the 
officer -who tendered it. She said that the person llho gave the check re
ceived £ram her $40 in cash and $10 in merchandise from the shirt depart-
ment of the store(~. 19, 20). · 

Miss Ridge testified,·and Exhibit 6 showed., that on 24 September 
-194.3, the balance in the account in accused•s name in the Citizens Bank 
was $0.75. 'Ihe $50 check was presented to the bank, and returned by 
her on 28 September 1943., for insufficient funds. This check was never 
paid by the Citizens Bank (R. 2.3, ,32). •

• 
Miss Ridge also testified that she had returned for insuffi

cient funds twenty-two other checks drawn on the account in the Citizens 
Bank in the name of Lieutenant James B. Benfield•. These checks were issued 
en various elates between 14 August 1943 (which was three days after the 
account was opened) and 24 September 1943 (which was five days before the 
acco'l.Ult was closed). They varied in amount from $10 to $100., and their 
total amount was t6.34.95. Th.fee· of them were twice presented and peyment 
refused~ All these checks "looked genuine * * * when they were presented",
by comparison with the signature of the James B. Benfield who maintained 
tha account (R. 24-26). 

- 5 -
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d. Specif'ications 20, 21 and 22. 

Technician Fourth Grade Leroy B. Webster., Headquarters, 
Replacement Center, Fort Knox., Kentucky, testified that accused., whom he 
had known i'or ttabout six months" as o:t the date of trial, had approached 
him on 15 May., l June, and JO July 194.3, and on each such occasion had box
rond fran him $10, $20 and $10., respectively. On the first occasion 
accused told witness tha. t "he was a little short of money11 •.. At all times 
mentioned witness was an enlisted man {R. 27-29). 

-A receipt by accused of a copy of the record of a fonner trial 
was introduced for the purpose of establishing his signature (R. 33; 
Ex. 7). . 

counsel for accused stated that accused's rights as a witness 
had been explained to him and that he desired to remain silent (R. 29)• 
He offered no evidence. 

4. There is no reasonable doubt of accused's guilt upon any of the 
Specifications. 'lbe evidence with respect to his borrowings from 
Webster is concrete and undisputed in any respeci. 

While' Mr. King ns unable to identify accused a,s the person who· 
opened a deposit account with the Citizens Bank at Fort Knox on ll August, 
it is clear that accused subsequently thereto drew checks upon that bank. 
Mr. Ament positively identified him as having done so, while Mr. Brown and 
Miss RPnlc1n testified that they eJCaillined the A.G.O. card of the utterer 
of their check for the purpose of comparing signatures. It may therefore 
be properly inferred that ·it was accused who opened the account in the . 
Citizens ~k. When it is further considered that the court had bef'ore it 
the signature on the bank's specimen signature card and a proved spec:im.en 
o! accused•~ handl'il"iting, its conclusion that he opened the account be
comes proof against all attack. 

That he drew the checks alleged in Specificati~ l, 4, and 5 
113s likewise proved beyond doubt. There was positive identification of 
him as the person 'Wh9 issued the one for $265. Witnesses as to the other 
two stated that they had compared signatures on the checks with that on , 
the Officer's Identification card of the issuer. Under all the circumstances 
the court was warranted in inferring that this card was in the possession 
or its rightfu1 011t1er at those times. The court is not bound to exclude 
from its determination unreasonable hypotheses o! innocence {M.C.M., 19281 
par. 78!). 

That the checks were not paid was testified to by all three re
cipients thereof; that the reason for non-payment was lack o:r sufficient 
funds was proved by the clerk in the bank whose particular duty it was to 
determine the adequacy- of the funds in accused's account. No more com
petent evidence could have been offered. 

Tb£ accused knew that he did not have sufficient funds in his 
account to pay the checks may be inferred from several circ1JIJ.stances. An 

- 6 -

http:spec:im.en


(371) 
examination of the ledger sheet (Exhibit 6) snows that between l4 August and JO 
August, accused issued ten checks in amounts ranging from $3. to $125, and 
totalling $442, all of which were honored. The twenty-two checks issued 
between l4 August and 24 September which were dishonored totaled $634.95. 
The three checks alleged in the Specificationstotaled $318.25. Altogether 
accused issued $1395.20 worth of cheeks on total deposits of f.450, and on 
an account of ~ich the total balance -was $300 the day it was opened and 
never above $::o t~ereafter. Fran the Vfdr:f fact of dishonor, and the testi
mony of Miss Ridg~ ~~ncerning the scarcity of deposits, it is apparent 
that accused had not made provision for the necessary funds to pay the 
checks. The evidence is most persuasive th.at he did not intend to have 
enough money in the account to pay the checks., particularly when it is 
oonsidered that he never did supply the money to pay the checks, nor make 
good his obligations other than by returning the ri.ng "for credit"• There 
is no error in the court's. findings. 

5. The introduction of testimony concerning the twenty-two checks 
dishon.ored but not made the subject of charges was objectetl to by defense 
counsel. The court correctly overruled the objection. 

"Where criminal intent, motive, or guilty knowledge in respect 
of an act is an element of the offense charged, evidence of other 
acts of the accused, not too remote in point of time, manifesting 
th.at intent, motive or knowledfie, is not made inadmissible by 

_ reason of the fact that it may tend to show the commission of an 
offense not charged." .(M.C.M., 1928, par. 112}2.). (Underscoring 
supplied) • ·· 

' Accused•s conduct in uttering checks with reckless abandon when 
he must have known the status of his account is substo.ntial evidence o! 
his guilty knowledge and his motive to provide himself with money in 
this fashion. That his conduct was. violative .of Article of '/far 96 needs 
no citation.- · 

6. war Department records show that accused is 29-8/12 years or 
age. He graduated from De Ridder, Louisiana, High School but did not 
attend college. · He enlisted in the Army on 14 Januacy 1942. In recom
mending him for attendance at Officers• candidate School, his co.nm.anding 
officer, Captain Bert R. Kuss, Air corps, stated that he had demonstrated 
outstanding qualities of leadership and that his character was excellent. 
He attended The Quartennaster School, Camp Lee, Virginia., and was com-

, missioned a second Lieutenant, Quartermaster Corps, Army of the United 
States, on 14 August 1942. He was promoted to First Lieutenant, Army 
o! the United States, Air Corps, on 9 February 1943. No explanation 
appears in the records concerning the manner in which he was transferred 
to the Infantry, which is the brancl1 designated in the record of the 
courtr1Il.artial, or of the manner in which h'is promotion to First Lieutenant 

.in that branch or in the Quartennaster corps was obta1ned. 
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7. '!he court was legally constituted, and had jurisdiction or 
the person and offenses. No errors injuriously affecting the substan
tial rights of accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to 
support the findings and the sentence and to warrant confirmation thereof. 
Dismissal is authorized upon conviction of violation of Article ot Wcar 96. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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ls'b Ind. 

"'!far Department, J.A.G.o., - To the Secretary of War.25 MAR 1944 
1. Herewith tra.nsmi tted for the action of the President are the 

record of trial a.nd. the opinion of the Board of Review in the oase of 
First Lieutenant James B. Benfield (0-1576921), Infantry. 

2. I concur in the opinion of the Board of Review ths.t the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence as approved by the reviewing authority and to warrant con
firmation thereof. Accused was found guilty, upon rehearing, of three 
specifications of wrongfully and unlawfully making and uttering cheok.s 
(in the total a.mount of $318.25), knowing that he did not have, and not 
inten<ling that he should have, sufficient funds in the drawee bank for 
the payment of such checksJ and, of three specifications of borrowing 
money from an enlisted man ($40.00), all in violation of Artiole of 
War 96. He was sentenced to be dismissed th~ service, to forfeit all 
pay a.nd. allowances due or to become due, a.nd. to be confined at hard labor 
for fifteen yea.rs. The reviewing authority approved only so ~uch of 

· the sentence as provided for dismissal, total forfeitures, and confine
ment for six years and six months. I recommend that the sentenoe as 
approved by the reviewing authority be confinned, but that the for-
.f'eitures and four years and six months or the confinement be remitted 
(leaving two years confinement to be served), that the sentence as thus 
modified be carried into execution., and.that the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, be designated as the place of con
finement. 

3. Consideration has been given to a letter fr0Il1 Colonel Edwin c. 
Greiner, Cavalry, Commanding, Second Group, Armored Replacement Training 
Center, Fort Knox, Kentucky, dated 8 Ootober 1943, attached to the record 
of accused's first trial, and addressed to the officer exercising general 
court-martial jurisdiction, Fort Knox, Kentucky, in whioh it is stated 
that although accused had performed his line duties in a very satisfactoey 
manner, he bad continued to get his finances seriously involved, had 
failed to obey the orders of his oommanding offioer that he was not to 
issue checks unless he knew they were -covered by sufficient funds in the 
bank, had made several false official statements concerning the same, 
had failed to meet his just obligations, and had on nwnerous occasions 
borrCJW"ed money from enlisted men. 

4. Consideration has also been given to a letter from F.dith Anne 
Benfield, accused's wife, dated 29 December 1943, to the Pr 1ident of the 
United States, to two letters from Mr. R. c. Benfield, accw.Jd 1s brother, 
both dated 9 January 1944, to the President of the United States and to 
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The Judge Advocate General, respectively, all requesting clemency for a.o
cused, and to a. letter from e.ooused through channels, to The Adjutant 
General, dated 18 September 1942, in which aocu.sed requested immediate 
service in the combat zone, with three indorsements, in which aoouaed's 

. request was not favorably considered in view of the acute shortaie of 
Quartermaster officers within his o anroand. 

6. Inclosed are a draft of a letter for your signature transmitting 
the record to. the President for his aoti<.n and a. form of Executive action 
designed to ca.:rry into effect the reoommemation hereinabove ma.de, should. 
suoh action meet with approval. 

'z.A_,__A - • ~ •~~O,...,•-¥°-Q_...,,._ -.. --~ -o~ . 
1.vron C. Cramer,· 

Ml.jor . General, -
7 Incls. The Judge Advocate General. 

Incl .1-Record ·of trial.· 
Inol.2-Draft of ltr. -for 

sig. Seo. of War. 
Incl.3-Form of Ex. action.· 
In~l.4-Ltr. tr. accused's 

wife to Pres.,of u.s. 
Incl.5-Ltr. fr.R.C.Benfield, 

to Pres. of U.S., 9 Ja.n.1944 • 
. Incl.6-Ltr.rr. R.C.Benfield 

- to JAG, 9 .Jan.1944. 
Incl.7-Ltr. to AJJ fr~ Accused 

18 Sep.1942,w/3 inas. 

(Sentence confirmed but forfeitures and four years and six months 
or confinement remitted. - G.C.ll.O. 188, 25 May 1944) 

"". 10· • 
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WAR DEPARTMENT 
Artrr3 Service Forces 

In .the Ot.tice ot The Judge Advocate (lenenl · (.375) 

Washington, D. c. 
SPJGN 
CM 246092 -~ 0 .JAN 19,U 

UNITED STATES ) WABNER. ROBINS AIR SERVICE .COMMAND 
) 
) . Trial by o.c.M., convened at 
) Daniel Field, ..&.ugwsta, Georgia,-

Second Lieutenant TROY W•. 10 November 194.3. Dismissal, 
SPARKS (0-?41945), ArnT¥ ~ total forfeitures and con.tine~ 
Air Forces Replacement ) ment tor five (5) years.· 
Pool. ) 

OPINION ot the BO.ARD or" REVIEW 
LIPSCOMB., SLEEPER and GOLDEN, Judge Advocate a 

l. The Soard of Review has examined the record ot ·trial in the 
case·ot the officer above-named and subnits this, its opinion, to 
The Judge Advocate General. - · 

-
2. The accused was tried upon the following Charge and Speci-

ficationaz · 

·CHARGE: Vi_olation of the 9Jrd Article 0£ War'• 

Specification 1: - In that Second Lieutenant Troy w. Sparks, 
Army Air Forces Replacement Pool, Daniel Field, Augus-· 
ta., Georgia., did, at Daniel Field., Augusta, Georgia., on 
or about 26 October 1943, feloniously talce., steal., and carry avra;y about One Hundred and Ole Dollars ($101.00)., . 
lawful money of the United·States, the property ot 
Captain Ronald L. Redfield., Detacliment Medical Depart-
ment, Daniel Field, Augusta, Georgia. · 

Specitication 2: In that Second Lieutenant Troy w. Sparks, 
Army Air Forces Replacement Pool., Daniel Field, Augusta, 
Georgia, did., at Daniel Field, Augusta, Georgia., on 
or about 25 October 194.3., feloniously take., steal, and 
carry aw;q about Six Dollars ($6.00), lawful money of the 
Urµ.ted States, the property of First Lieutenant Louis 
R. Hanemann., 1997thQuartermaster Truck Company (Avia
tion)., Daniel Field, Augusta., Georgia • 

• • 



/ 

(376) 

He pleaded guilty to and was found guilty of the Charge and its Speci
fications. He was sentenced to be dismissed the service, to forfeit 
all pcq and ailowances due or to become due and to be confined at 
hard labor, at such place as the reviewing authority may direct, for 
ten (10) years. The reviewing authr,rity approved the sentence; but 
reduced the period of confinement to five (5) years, designated the 
United States Disciplinary Barracks, Fort Leavenworth, J(.ansas, as the 
place of confinement and forwarded the record of trial for action 
under Article of War 48. 

3. The evidence for the prosecution, supplementing the accused's 
plea~£ guilty, shows that on the afternoon of 25 October 1943 Lieu
tenant Louis R.' Hanemann left his quarters, known as B.o.Q. No. 405, 
for an hour~ exercise, leaving six or seven one dollar bills in the 
top drawer of his bureau. During ms absence the charge of quarters 
observed the accused enter the room where he remained for a few · 
minutes and its occupant,.returning shortly thereafter,missed the 
money an~ reported its loss or theft (R. 6-7, 8-9). 

The next afternoon about the same time the accused ·was observed 
entering B.O~Q. No. 407, occupied by Captain Ronald L. Redfield who 
was also taking exercise and who had left about $103.00 in bills, 
several of which bore unique identifyi~ marks, in his zipper type 
wallet in the pocket of his trousers. The accused, who was under 
suspicion because of the previous theft, was being "shadowed" by two 
investigators from the Provost Marshal's office who, after the accused's 
short stay in Captain Redfield 1 s quarters, followed him to the nearby 
city of Augusta, Georgia, where he made several telephone calls, took 
several drinks at'a bar with another officer and then entered a 
restaurant to secure his evening meal. In the meantime, Captain 
Redfield had discovered that the currency had been taken from his wallet 
and reported its theft. The investigators, pursuant to instructions, 
then arrested the accused at the restaurant and returned him to the 
office of the Provost ~arshal where a search revealed ~98.00 in 
currency in his possession. Thereafter, in the presence of several 
officers, he voluntarily admitted.ti1at such S'J.lll was the unspent 
remainder of the money he had t~en from B.O.Q. Nos. 405 and 407, 
stating that the first theft was to secure funds for taxi fare and the 
second to secure funds to repay a debt to a friend who had furnished 
a bail bond.for a female·acquaintance. He had been properly warned of 
his right to speak or remain silent and subsequently executed a written 
sworn statement which likewise contained such admissions. The offer 
into evidence of the written statement was withdrawn upon objection 
but several witnesses vmo heard the admissions testified about the 
substance thereof without objection. The 098.00 in.currency, found 
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,, 
on his person, were admitted into evidence and Captain Redfield 
identified several of the bills as having been in his wallet (R. 9-
11, 11-13,. 13-17, 17-19,: :19-22, .2~-24, Ex. 1-8). 

4. The accused, after explanation of his rights as a witness~ 
elected to remain silent•. The defense counsel stated to the court 
that the accused had declined to give testimony or make any- state
ment and had requested that no statement or plea be made for him by 
counsel (R. 24-25). 

5. Specifica~ions l and 2 respectively- allege that the accused 
on 26 and 25 October 1943 at Daniel Field;__Augusta, Georgia, felonious
ly took, stole and carried awq about $101.00 1D money which was the 
property of Captain Red.field and· about $6.00 in.money which was the 
property o.t Lieutenant Hanemann. The offense alleged is_that of larceny 
which ia defined as followaa -,~ 

."Larceny is the taking and ~arrying away, by trespass, 
of personal property- 'Which the t"spasser ·1mows to belong 
either general.l.y or specially to m'lother, with intent to 
deprive such owner permanently or his property' therein 
(Clark)" (M.C.M., 1928, par. 149&). 

The nidence for the prosecution conclusi~ supplements t~. 
accused's plea of guilt7 and shows that he committed the two larcenies 
u alleged. He was observed entering and leaving the officers• qu.ar
tere fraa 'Whence the mone;r was taken and shortly after the second 
larceny he was apprehended with a large part ot the stolen money- in · 
his possession ot which several bills were identified by the owner 
thereat. · The recoveq ot such money- was contemporaniously attended 
b' voluntary admiesiona b7 the accused o! hie guilt concerning 11hich . 

· persona, who· he~d such adm:1.saiona, nre properly permi.tted to teatif7 
. ;(v.c.v., 1928, par. ll4hl• ·Al.though, the subaequent nol'Jl written - · 
Jtatement o!.the accused pro'babl.1' amounted to a conteasion, its ofter 

. ,-nto evidence waa ·withdrawn but testimony ot the substance thereof waa 
Jdmitted without objection and m properl.T receiTed because, enn it 
+,t conetitut.ed a coni'esaion,..it na secured under· cir~tance:i per- · 
mittilli it.a lawful use and the guilt ot the accused had been otherwise 
•tiafactotll¥ established which ude. 1ta admiseion b7 secondal7 ' ' 
eridence harmless eJ;Tor, 11' at all. The evidence, · therefore, ..beyond a .· 
reasonable doubt, supplement.a the. accuaed•a plea o! guilt)" and. supports .. 
the 1'1t1d1nge ot guiltJ' of the :Charge and its Speoiticationa. 

6. The accused is a.bout ·21 ye~a old~ The ll'ar Department· ;-eeorda 
show that he enlia~d·on 15 liq 1941 bartng.enllsted service rrom·euch 
date . until. l2 .April -1942 when he wu comniasio:oed 

. 
a aecond lieutenant 

'' . . . ' 
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upon completion of Officer's Candidate School and that he has had active 
duty as an officer since the latter date. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
oJ: guilty of the Charge and its Specifications and the sentence, and 
to warrant confirmation thereof. Dismissal is authorized upon convic
tion of a violation of Article of War 93. 

~ !, ~Judge Advocate 

•• :~.~ , Judge AdvoC&te 

~~~.,._--;a,a,:'-41--~------~~~o.-<-"-•~-=====-=-------'' Judge Advocate 
' 
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SPJGN 
. CH 246092 

1st Ind. 

War Lepartment, J.A.G.O., B t"'AA - To the Secretary of War.· 
· 7• FE -~ 

1. 'Herewith transmitted for the action of the President are 
the record of trial' and the opinion of the Board of Review in the . 
case of Second Ll.eutenant Troy W. Sparks (0-741945)., Army Air Forces 
RepJacerr,ent Pool. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence as approved by the reviewing authority and legally suf
fi ciont to warrant confirmation thereof. I recommend that the sen
tence be confirmed but that three year3 of the confinement approved 
by the reviewing authority be remitted and that the sentenca as 
thus modified be ordered executed. · 

3. Inclosed are a draft of a letter for your signature, trans
mittin.:; the record to the President for his action, and a form of 
Executive actlon designed t9 carry into effect the foregoing recom
mendation,· should such action maet with approval·. 

c:.. - c::::. ._.___,...______• 

Icyron C. Crar:-:cr, 
xfajor General, 

The Judge Advocate General. 
/ . 

3 Incls, 
Incl 1 - Record of trial. 
Incl 2 - · :_,ft. of l tr. for 

sie;. Sec. of Yh·r. 
Incl 3 - Fonn of txecutive 

· actir.n. 

(Sentence confirmed rut three years of confinement approved by 
reviewing authority remitted. G.C.M.O. 130, 20 Mar 1944) 
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WAR 'DEPAR'l.'.MENT 
·1..rmy Service Forces (381)

In the Office 0£ The Judge Advocate General 
W'ashington, D. c. 

14 MAR 1944
SPJGH 
cu 246101 

UN IT En· ST AT E·s ) FOURTH .a.m. FORCE 
) 

v~ ) Trial by G.C.M., convened at 
) Santa Maria .lney' Air Field, 

Private First Class EDDlE w. ) cal11'ornia, 10-12 November 
NICKLES (34401589), 391st ) 1943. Death. 
Aviation Squadron. ) 

- - - - - ·- - - - - - - - - - -
· OPilUON of the BOlRD OF R&VlEW 

DRIVER, 0 1CONNOR and LO'l"lER.lfOS, Judge Advocates. 

1. The Board of Review has examined. the record of trial in the case 
of'the soldier named above and subnits this., its opinion., to '!be Judge 
Advocate General. · 

2. .The accused was tried upon the following · Charges and
I Specifi-

cations: · 

CHARGE I: Violation o:r the 92nd Article of war. 

·specification: In that Private First Class Ed.die w. Nickles., 
·.'.39lst Aviation Squadron, did., at santa Maria., california., 
on or about .'.31 October 194.'.3, with malice aforethought., 
wilfully., dellbera:t;ely., felonious'.cy'., unJaw.f'ul.ly., and nth 
premeditation kill one Bennie.Jules., a human being., by 
shooting him with a rifle. · 

CHARGE II: Violatiol\,..of the 94th Article o~ war •. 

.Specification.la 'In th.It Pr!vate First CJa ss Eddie w. Nickles., 
· •.391st Aviation Squa~on., did, at Army Artr Field, santa Maria, 

cal11'ornia, on or about .'.31 Octobe~ 1943, knowingly and~ 
apply to his own use a motor vehicle., to-nt: a truck., one
-quarter ton., !our by four., Ford., U.S.A. registration mmiber 
20131457,, motor serial number 4?295, of a value in excess of 
Five Hundred ($500.00) Dollars., property of the 'lbited States., 
furnished and -intended :for the m~tary service thereof. 

•Specification 2: In that Private First Class Eddie w. Nickles., 
391st. Aviation Squadron., did., at Anrry Air Field., santa Maria, 
california., on or about Ji'"l:lctober 194.3., knowingly and wilfully 
apply to his own use one Rifle, u.s•., Caliber .30 M.190.313, 
Serial Number .3512587-Remington, of a value in excess of Fifty 
($50.00) Dollars., property of the llrl.ted states, furnished and 
intended for the military service thereof. 

http:Specification.la
http:unJaw.f'ul.ly
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He pleaded guilty to t,he Specification, Charge I, except the words "with 
malice aforethought, wilfully, deliberately.,,felcniously 11 and "and with pre
meditation"; not guilty to Char.;e I, but guilty of a violation of the 93rd 
Article of War; and guilty to Charge II and to both Specifications there
under; P.:e was found guilty of all Specifications and Charges and was sen
tenced to be hanged by the neck until dead. The reviewing autl}ority ap
proved the.sentence. The record of trial bas been forwarded for action under 
the 48th Article of w~r. 

3. The evidence for the prosecution shows that at about 3:00 p.m. on 
Sunday, 31 October 1943, accused entered the shop of the supply ~ergeant of 
the 391st Aviation Squadron at Santa Maria Army Air Field., California. Ac
cused made a temporary exchange of his trousers., which were too small, for 
another pair. He was to return later (at no 'specified time or date) and 
bring back the borrowed trousers. At about 4:30 or 5:00 p.m. Sergeant Booker 
T. Cole saw accused on n.iain Street in santa 1iaria., going in the direction of 
the Bomber Cafe. Accused was accompanied by three other colored soldiers. 
Later in the afternoon, about 6:00 or 6:30 p.m • ., accused, who had been in the 
Bomber care earlier, returned there. Both times when accused was in the cafe 
he was accanpanied by Privates James R. Mitchell and Woodrow Jemison. On the 
second visit three military policemen from the organization of accused., . 
Master Sergeant R,9.lph Hobson and Corporals Roy Bro'Wil and James-C. Washington., 
were in the Bomber cafe (R. 31-33, 50-51, _64-66., 88-89, 138-139, l.41-142). 

Mitchell was "pretty drunk"• Accused and Jemison were not drunk. 
Accused and the two soldiers with him ordered sandwiches. The military 
policemen were finishing their sandwiches at the time•. Mitchell was 
"cussing" and Corporal Washington told him to neut this cussing out"•or he 
would return Mitchell to the base. Accused was not in the argument. When 
Mitchell did not stop, Corporal Brown got up to remove him from the cafe., 
and accused was "taking it up11 • The military policemen decided to remove 
both of them from the ca.re. Accused objected and 111anted to wait until they 
finished their sandwiches. Brown told him that he would have to leave 
without his sandvd.ch. -Sergeant Hobson and Corporal Brown removed accused 
from the care. corporal Washington., assisted by Jemison, removed Mitchell. 
In the process of taking accused out, BroVIIl hit him with his club when ac
cused said he would not go. Accused then "grabbedn Bro'Wll by the tie, and the 
Jatter'hit him several more times with the club. When they reached the 
sidewalk, Brown hit accused on the knuckles and on the head with the club to 
make him release his tie. Bro;m slapped Mitchell. Washington and Brom took 
the three soldiers to the base in their jeep. On the way, Mitchell cursed 
some viore., and Bro1'Il slapped him. Brown testified that while they were 
driving to the base, accused said "I will get you tomorrow if I have to spend 
the rest of my life in the guardhouse"• The two military policemen left the 
three soldiers at the base, and returned to to-wn (R. 33-35, 42-49, 51-52, 
55-58, 66-68, 72-78). 

At about 7:30 p.m. accused entered the supply room and asked, the 
supply sergeant if he wanted accused to return the trousers he had borrowed. 
The supply sergeant informed him that there was no need to,bring them back 
until the next day. The supply sergeant had charge of the rifles., which were 
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in racks ,about 20 feet away from where he talked to accused. He remarked 
that he was going to take a shower, and after accused left he locked the 
supply room and went to take his shower. The rifle racks were locked. 
'!he supply sergeant identified a rifle (Ex. A) which had been in the 

!:~~e~u!a:a~~~~o;:~;~t;0~: ~!s~~aa;~~;\!~~~\:;~s~·~s :~:I_ 
trouble or something in his facen (R. 139-145). 

At about 8:00 p.in. Technical Sergeant Hazel T. Morris, who was in 
charge of a jeep which she used in performance of her duties, parked it near 
the post exchange. When she returned about 10 minutes later the jeep was 

. gone (R. 1.36-1.'.37). 

At about 7:50 p.m. Sergeant Cole,. who had just come from a show, 
saw accused get out of a jeep opposite the Ba:n.ber care. Accused, who -was 
alone, had an Anny rifle in his hand. He passed within a foot of Sergeant 
Cole., with the rifle at port arms, and asked "Whereabouts are the M.P.,s?• 
Sergeant Cole saw there was something wrong, and·asked accused to ca~ dOl'lll 
and give him the rifle. When accused stepped back and said ltl)on•t·try to 
stop me", Sergeant Cole told him the "M.P.•sn were in the Gardenia care., 
west of the Bomber care. When accused started in that direction., Sergeant 
Cole entered the Bomber Cafe nat a double ti.~en. Accused was "very excitedtt., 
"blowing from the nosen.,ncross-eyedn., "light-footed", "perspiring to a 
great extent",'his eyes were "going from one corner to the other", and he 
spoke very slowly with a pause between words (R. 90-91, 93-95). 

' 
The Bomber ~fe was ~ long building, 

1

'1ike a hallway., with the en
trance at the south end. On the west side was a food counter, on the east 
side was a bar., an~ at the north end" ,ras the kitchen. There were stools along 
the bar and the food counter, with a passage way, about two or four feet 
wide, between the rows of stools. It was well lighted.· When Sergeant Cole 
entered· the Bomber Cafe., it 'Was filled with people, on the stools and in the 
passage way. Sergeant Hobson was sitting at the end of the food counter at 
the northwest corner of the room, and Corporal Washington was in the north-

.east corner near the telephone. Corporal Brown was not present. Bennie 
Jules, a civilian, was stand:j.ng beside Sergeant Hobson, facing the door, with 
his hand resting on Hobson ts knee and talld.ng to him.; When Sergeant Cole 
came in, he went to Sergeant Hobson and was bent over talking to him., 
and partially between Hobson and the door (R• .36, .38-40, 60-63., 68., 78, 84, 
95-96). . 

About a minute after Sergeant Cole saw accused outside, the latter 
entered the Bomber care. Hobson and Washington testified that it was about 
.,35 or 45 minutes after accused had been taken to the base. Accused came 
through the crowd and fired a shot fran his side. The bullet struck and 
ld.lled Bezmie Jules. People crowded around accused., who appeared to be 
trying to reload and who backed up. He had "!r01'lllsu on his face., his eyes 
were bloodshot, and l'le_looke<;i "~ort o! wild", but also appeared "kind of 
cool"·· When Corporal Wcashington pulled out his gun, accused left the place 
and drove away in the jeep (R• .37, 52-54, 59-61, 68-70, 78-86, 92-9.3). 

- .3 -
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A search was made for accused in the surrounding area, in the course 

o! which a wrecked jeep was found on a highway, and also_ the rifle which -..as 
missing from the supply room. At about 1:00 a.m. on 1 Novmnber, accused was 
arrested by police officers in santa Maria. Accused was examined by- a 
medical doctor at the police station and found to be sober, with no appal'-
ent injtlries 1 stoical', indifterent and calm (R. 28-29,· 99-107). 

Another doctor performed an autopsy on the boey or Bennie Ju1es and · 
round that death had been caused by hemorrhage resulting fran a bullet wound- J 
through the heax:t and right lung (R. 2"3-24)., · 

It was s:.ipulated that the jeep 11in q-g.estion11 -was furnished and in- · 
tended for the military service and of a value in excess or $500, and that the 
rifle •in question•, furnished for the military service, was of a value in 
excess of $50 .(R. 146). 

4. Accused testified that he attended school for six months, when he 
1'1&S _about seven years old, s~ted to work on the farm when he was 11 years 
of age, began work as a truck driver, hauling logs from the swamp,,., when he was 
14, and continued at that work until he was dratted. He cannot· read or 
write, but can.write his name. -Since he bad been at santa Maria Army Air 
Field, he had done common labor, worked in the mess halls and in the post 
exchange. A.bout two weeks prior to the trial he was on ;the rifle range, and 
made a score of 127. Prior to 31 October he had been to Santa Ma:ria about 
twice. en the afternoon of 31 October he exchanged a pair of ·tro,uaers at 

. the supply room, and the supply sergeant told him to bring the loaned trousers 
back when he returned from Santa Maria•. He then ·went to town with Mitchell, 
Jamison and Private Lonnie Hinda. The other three men bought some gin, but 
accused did not drink any. He bought a bottle of beer. Accused played· pool 
while Corporal waah:l.ng:ton1 Mitchell and Jamison took Hinds to the bus station 
'Where he was going to take ·& bus tor Loa· .Angeles. · When they returned, ·ac- . 
cused met Jemison and Mitphell in the Banber. cate., Mitchell appeared to· be 

- drunk. Accused asked them 'Whether they wanted a sandwich, and ordered three. 
The per~.ons involved were then in the rollo'Wing positions s Corporal Br<nm was· 
seated on the first stool at the food counter, at '\;he back o:t the rocm~ then 
Sergeant·Hobson, corporal "Washington, accused and Mitchell, with Jemison 
standing behi,nd W.tchell (R. 199-207). 

Washington.told Jemison to talk to :Mit.chell and quiet him so·he would 
not get into trouble. Both Jemison and accused tried to quiet Jlitohell. 
llhen :W.f.ehell snatched Washington's •bill3"', the latter got up to put ·· · 
Mitchell out. Accused asked 'Washington to ..ait. till he got his sandwich and 
he ,rould take Mitchell back to camp.· .l.ccused stood up. :arown.·tben came up 
and told accused not to interfere and said •Beillgs 70U got so 9IJl4?1; Y'<>ll .. 
are going too•. Brown started pushing accused· out~ &Dd accused: ea.id he was 
not going out without his sandwich•. Brown Nplied that he did not "nHd it• • 
.l.ccused pushed Bro-m aside to get his ~h. · .B:Nrlrl,l then grabbed bjm· ,~: . 
and struck. him- on .the head with his club. The blow knocked··9:t'! t.h• cap o:t 
accused, 'Who reached down for it. When he lookad up he saw Bro,m •.r:1.x:1.ng11 
to hii him.· again, so thrall' up his left band. Brown hit h:ba., tour times on ,. 
the wrist wi:th the club•. Accused then gave up and·-.ent out o:r the cai'e. 
'When -they were outside getting in the jeep, BrOWll slapped Mitchell .s•Teral 
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times. On the way to the base Mitchell was still •cussing" and Brown 
slapped him twice, and wanted washington to stop the jeep so he could 
beat Mitchell. At the base, accused and Jemison put Mitchell to bed 
. (R. 207-212). 

Accused then went to the supply room to return the trousers he 
bad borrowed. While there he observed that the rifle rack -was not locked. 
When the supply sergeant went out to take a shower, accused ·returned to the 
supply room, opened a window, went in and obtained a rifle. He could not 
find any ammunition and then remembered that he had some in his cartridge 
belt. He went to his hut and obtained this ammunition. In passing the post 
exchange, he saw a jeep, got in it, and drove 0££. He did these things 
because he was "mad at" corporal Brown for the way he had treated accused, 
in not pennitting him to wait £or his· sandnch after he asked in a "nice" 

· wa7, · and in hitting him several times with the club, lib.en accused was not 
•cussing" or ".raising any scene"• Accused drove the jeep through the fence 
and toward town. Accused parked the jeep and saw Sergeant Cole. After the 
conversation with him, accused saw Sergeant Cole go into the Bomber ca.re 
ttat a double time", concluded that the 11M.P. •s" w.ere in there and that Cole was 
going to warn them., so entered the cafe behind Cole. He was holding th.a gun 
dOllJl as he approached the crowd, and saw Sergeant Hobson and corporal Brollll. 
He was positive he saw Brown. Accused shot to hit,Brown•s leg. As he was 
nsqueezing off" the trigger, the crowd "broken to go out the door, ran into 
him, and he did not know mat happened. He went back to the jeep and started 
to the base. Accused did not intend to hit the civilian. He was excited 
at the time and ,vas thinking about the way Bro1m had mistreated him.without 
cause when he had not done an;ything

. 
(R. 212-217).. 

·,. 
On cross-examination he stated that he decided to shoot Brown 

in the leg, when he was in the supply room and saw the.rifle rack unlocked. 
At the time of the shooting Brown was seated three stools away from Hobson. 
Accused did not aim at Brown's leg. He was holding the gun low -when he 
fired. When he was squeezing the trigger the gun was pointed at the floor 

· and he expected to hit Brown•s leg. He denied that ha told anyone he -wanted 
to kill Brown. Accused denied that he attempted to reload the rifle in the 
cafe, but he reloaded it after he got in the jeep. The on~ thing he said 
as he entered the cafe with the rifle was •Okay" or "Okay, Brom11, He and 
Brown were good friends and this was the first trouble he ever had with 
Brown. Accused was sober and lmew wbat he was doing, but was mad. The 
jeep was turned over a •good -ways" down the road., and the rifle was 
probably lost at that time. His head and arm were sore that night from 
the blows Brom gave him (R. 217-237). 

Private liiitchell testified that on the night of 31 October he had 
been drinking, and had no memory of anything that happened after he went 
to the bus station. Private Jemison testified that when he and :Mitchell 
returned to the Bomber care fran the bus station, accused invited them 
to have a sandwich··andardEted three. Mitchell -was ttcussing", Jemison tried 
to stop him and then told Corporal washington to take him out. The next 
thing he noticed, sergeant Hobson and Bro,vn were trying to take accused out. 
Accused wanted to wait i'or his sandwich, and Brown pushed him. When ac
cused tried to push Brown, the latter grabbed him by the collar and hit 
~ . . ' . 
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him on the head with his club. Accused then went out. outside and in the 
jeep., Brown slapped :Mitchell. At the base., JEmlison and accused took Mitchell 
to the hut., Jemison undressed him and accused left. TWO other witnesses who 
were present in the ca£e observed no particular details but only the genera:if 
course of events. One of thEllll noted that when accused entered the cafe at 
the time of the shooting he seemed nervous and unsteady and his eyes were 

. "very staring" (R. 178-198). · 

First Sergeant Arthur F. Smith stated that for a time accused was 
assigned to duty as a ~ennanent K.P."., that accused was one of the •hard
est workers• in the organization and that he always performed the work 
assigned in a •very efficient" manner and very willing'.cy. The manager of 
the post exchange, \D'lder lf'han accused worked for about six weeks., observed 
that he was •always very happy1' at his 'W'Ork and did it "very well" and · 
quickly. The mess sergeant stated that accused was one of the •best K.P.•s• 
he ever had and per.f'omed his duties wjJJ:jngly (R. 150-151., 156., l?o-174). 

5. Major Otto L. Gcricke., Medical Corps, a psychiatrist., ·testi.f'ied 
1n rebuttal., over objection., that he examined accused. on 8 November and ' 

· found that he has "average emotional stability for an individual of his 
age, race, and education". Accused suffers from no mental diseases and 
knows the difference between right and wrong. Accused "may have to exercise 
a little more control over his emotions than a man of higher education• 
(R. 239-246) •. 

6. The evidence shows that on the afternoon of Sunday, 31 October 
1943., accused went into town (santa Maria, California) with three other 
colored soldiers. At about 6:00 or 6:30 p.m. accused and two of' these 

·soldiers., Privates James R. Mitchell and Woodrow Jemison., entered the Banber 
care. At this time !litchell was drunk. Accused and Jemison were sober. 
Among others in the cafe were three military policemen from the organiza- ·. 
tion of accused., Master Sergeant :W,.lph Hobson and Corporals Roy Brown and 
James c. washington. After entering the cafe, accused ordered sandwiches 
for his two companions and himself. llhile they were waiting for the sand
wiches., Mitchell was cursing and refused to quiet doi'lll. When one of the 
military policemen started to put Mitchell out of the cafe accused objected., 
~ stated that if they would -wait until the sandwiches were served., he 
would take Mitchell back to the .ba3e. · 

Corporal Brown objected to interference by accU5ed and told ac
cuse~ he would have to get out also. Accused objected to going before 
getting his sandwich. Brown then ·struck accused on the head with his club, 
and 'When accused grasped Brown's tie, the latter struck him several tinl.es 
on thi head· and arm with the club•. Accused was then taken out of the eafe 
b7 Hobson and Brown. Brown and Washington then returned the three soldiers 
w the base in a· jeep. On the wa7 Brown slapped Mitchell several times, as 
Mitchell continued to curse~ 

' A.f'ter returning to the base, accused we:p.t·to the supply room. to. 
return ~ome trousers that ha had. borrowed. While ·there he observed. that the 
rifle rack was n9t locked, .and conceived the idea of obtainin& a ·rifle and. · 
shooting Brown on account o.f' the •i the latter had treated hill. Accused . ' 
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' claimed that it ns his intel\tion to shoot Brown in the leg. When the 

supp~ sergeant locked the supp~ room and left to take a shower, accused 
opened a window, entered, and tool( a rifle ..• He then obtained sane smmuni-. 
tion 'Which he remembered was in his cartridge belt, took a jeep which he 
saw p,.rked in front of tbe post exchange, and drove to town. He reentered 
the Banber ca!e approximately 45 minutes after he had left there the first 
time. 

The Bomber cafe consisted of a long, narrow room with a food counter 
on one side and a bar on the other. There was a r01J of stools on each side· 
with an aisle about two to four feet wide between. 'When accused entered with 
the ri!le the place' was crowded and people were standing in the aisle. Hobson 
was. seated on a stool near the back of the roan and a civilian, Bennie 
Jules, was at.anding behind him. Washington was in the rear corner of the 
room on the side Opposite to Hobson. Br01'n -was not present, but accused 
testified definitely that he saw Brown on one of the stools. Accused came 
through the.crowd and fired a shot from his side. Bermie Jules was killed by 
the shot. Accused was in a highly excited condition at the t1me. He 
testified that it was his intention to shoot Broffll in the leg, but as he 
iwas squeezing the trigger the crowd pushed against him and he did not know 
what happened. After the shot, accused left the cafe, entered the jeep, 
and departed. 

Murder is the unlawful killing of a human being with malice afore
thought. M'llice does not necessarily mean hatred or personal ill-will to-ward 
the person killed. The use of the word "aforethought• does not mean that the 
malice must exist· for any particular time bei'ore·-8Qlllllission of th~ act, or 
that the intention to kill must have previously exis"ted. It is sufficient 
that it exist at the time the act is committed. Malice aforethought '!!'MB.1 
mean an intention to cause the daath of, or grievous bodily harin·to, any 
person, whether such person is the person actually killed or not, except 

. imen death is inflicted in the heat of a sudden passion, caused by adequate 
provocation (MCM, 1928,'par. 148!). · 

The evidence 9onclusivEily shows all e1ements of the offense of 
murder, in that accused killed Jules in an effort to shoot Corporal Brown 
{according to the claim of accused) Yd.th a rifle. He intended, at least, 
by his own admission, to inflict grievous bodily" harm. The defense was 
that the hanicide occurred in the heat of passion and upon ad8quate provo
cation, and hence that accused 1118.S guilty o~ of,the lesser included offense 
of manslaughter. The contention cannot be eustained, hOW8Ver, even i! it be 
assuned that adequate provocation existed at the t1me when Hobson and BroWn 
ejected accused fran'the cafe. 'Where sufficient cooling time elapses between 
the provocatiOJt and the blow the killing is murder, even ~ the pas~ion per
sists O (MCM, 1928, par~ 149!). Accused went back to the base, talked to 
the supp~ sergeant, entered the supply roan through the 'Window, took a 
rifle, went to his hut and obtained ammunition, then took a jeep and re
turned to town. It ws about 45 minutes after the first encounter with tbB 
military police 'When. he reached the Bomber care. During this t1me. he 
clear~ had adequate oppo;-tunity to cool off and to de.sist from his intention 
to seek violent revenge. 
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In-the opinion of the Board of Review thd evidence shows beyond 

reasonabl~ doubt that the homicide was committed by accused with malice 
aforethought, willi'ully, deliberately, feloniously, and with premeditation, 
in violation of the 92nd_Article of War. 

' As to Specifications l and 2, Charge II, the evidence shows and the 
pleas of guilty admit that accused willfully applied to his own use a jeep 
and a rifle, property of the United States, furnished and intended for the 
military service thereof, in violation of the 94th Article of war., as 
alleged. · 

?. '!he Charge Sheet shows that the accused is 21 years of age., and 
that he was inducted on 11 September 1942,_with no prior_ service. 

8. The court was legally constituted. No errors injuriously affect
ing. the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is le~lly suf
ficient to support the findings· of guilty and the sentence, and to -warrant 
confirmation of the sentence. The death penalty is authorized upon con
viction of murder, in violation of the .92nd Article of war. 

-,~~----"t!-~-,<.-<-~----~-~-·--~-"-~-__,, Judge Advocate. 

--~--·_'..._-~- ._...-,-_}':'-'·~.... __ ____,!'_'_______~__,,Judge Advocate. 

~~ 
--~-.,.,,"""-----------J• Judge Advocate. 
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1st Ind. 

,'Nar Department, J.A.G.O., - To the Secretary of War.G APR 1944 
1. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the· case of 
Private First Class Eddie w. Nickles (34401589), 391st Aviation Squadron. 

2. I corx:ur in the opinion of the Board of Review that the record 
- of trial is legally sufficient to support the findings of guilty and the 

sentence, and to warrant confirmation of the sentence. The accused wrong
fully applied to his own use an Army motor vehicle {Spec. 1, Chg. n) and 
rifle (Spec. 2, Chg. II), and murdered a civilian by shooting him with the 
rifle (Spec., Chg. I). The accused, an illiterate colored soldier, who 
was highly excited arrl. angry at the time as a result of an altercation with 
military police of his organization about; 45 minutes earlier in which he 
was struck several times with a club, fired at one of the military police
men. The bullet struck and killed a civilian standing nearby. I recommend 
that the sentence to be hanged by the neck until dead be confirmed and car
ried into execution. 

· 3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a fonn of Executive action 
carrying into effect the recommendation made above. 

.,,.., 

:Myron c. Cramer, 
V.ajor General, 

The Judge Advocate General. 
3 Incls. 

Incl.1-Record of trial. 
L~cl.2-Drft. of ltr. for sig. 

S/ff. 
Incl.J-Form of Action. 

(Sentence confinned but corrunuted to dishonor~ble discharge, total 
forfeitures, and confinement for life. G.C.li.O. 442, 18 !,ug 1944) 

.) 

' 
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WAR DEPARTMENT 
Arnry Service Forces 

In the Office of The Judge Advocate General (391) 
Washington, D. c. 

SPJGQ 
CM 246125 5 JAN 19.4-4 

U N I T E D S T A T E S ) WARNER ROBD:S AIR SERVICE COMMAND 
) 

v. ) Trial by o.c.M., convened at 
) Lawson Field, Fort Benning, 

Second Lieutenant JOHN A. ) Georgia, 25 November 1943. 
KANGISER (0-806852), 308th ) Dismissal,. total forfeitures 
Troop Carrier Squadron. ) and three years confinement. 

OPINION of the BOARD OF REVD!.1Y' 
ROUN.t:6, HEPBURN and FREDERICK, Judge Advocates 

1. The record of trial in the case of the officer na.:ned above 
has been examined by the Board. of Review and the Board sub1nits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 93rd Article of war.· 

Specification 1: In that 2nd Lieutenant John A. Kangiser, 
J08th Troop Carrier Squadron, Lawson Field, Fort 
Benning, Georgia, did, at Barracks 2188, Bachelor 
Oi'ficer•s Quarters, Lawson Field.,. Fort Benning,· 
Georgia, on or about 7 October 1943, feloniously 
take, steal., and carry away currency, legal tender 
of the United States, value about $?5.00, the 
property or 2nd Lieutenant John Y. Harris. 

Specification 21 In that 2nd Lieutenant John A. Kangiser, 
308th Troop Carrier Squadron, Lawson Field, Fort 
Benning, Georgia, did, at Barracks 2188, Bachelor 
Officer's Quarters, Lawson Field, Fort Benning, 
Georgia, on 9r about? October 1943~ feloniously 
take, steal, and carry away currency, legal tender 
oi' the United States, value about $85.00, the 
property oi' 2nd Lieutenant John H. Hicks. 

Specification Ji In that 2nd Lieutenant John A. Kangiser, 
308th Troop Carrier Squadron, Lawson Field, Fort 
Benning, Georgia, did, at Barracks 2188., Bachelor· 
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Officer's Quarters, Lawson Field, Fort Benning, 
Georgia, on or about 29 October 1943., feloniously 
take, steal, and carry away currency., legal tender 
of the United States., value about U5.00., the 
property of 1st Lieutenant James P. Champion., Jr. 

CHARGE II: Violation of the 95th Article of War. 

Specification 1: In that 2nd Li&utenant John A. Kangiser., 
308th Troop Carrier Squadron., Lawson Field., Fort 
Benning., Georgia., did., at Barracks 2188., Bachelor 
Officer's Quarters., Lawson Field., Fort Benning, 
Georgia., on or about 7 October 1943, feloniously 

. take, steal, and carry away currency., legal tender 
of the United States., value about $75.00., the 
property of 2nd Lieutenant John Y. Harris. 

Specification 2: In that 2nd.Lieutenant John A. Kangiser., 
308th Troop Carrier Squadron, Lawson Field, Fort Benning., 
Georgia,. did, at Barracks 21SS, Bachelor Officer• s 
Quarters., Lawson Field, Fort Benning., Georgia., on or 
about 7 October 1943., feloniously take., steal., and 
carry away currency., legal tender of the United States., 
value about ~tss.oo., the property of 2nd Lieutenant 
John H. Hicks. 

Specification 3: In that 2nd Lieutenant John A. Kangiser., 
308th Troop Carr~er Squadron, Lawson Field., Fort 
Benning., Georgia., did., ~t Barracks 2188., Bachelor 
Officer's Quarters., Lawson Field, Fort Benning., 
Georgia., on or about 29 October 1943, feloniously 
take., steal, and carry away currency, legal tender 
of the United States, value about f,J.5.00., the property 
of 1st Lieutenant James P. Champion, Jr. 

Upon arraignment and before pleading, counsel for accused contended that 
Specifications 1 and 2 were the same under each Charge. The law member 
su;gested that the question could be more intelligently passed on after 
the evidence had been heard, and accused thereupon pleaded guilty to 
all ChargeS. and Specifications. At'ter the evidence had been introduced, 
and before the findings, defense counsel made a formal motion that 
Specifications land 2, respectively., be combined into one specification 
und~r Cna.rge I and Charge II. The law member, ruled, subject to ob
jection by any me!'.!lber.of the court., that the motion was sustained and 
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that the specifica:tions would be combined to read as follows, the 
law member himself having drafted the cdhsolidation, 

•In that 2.nd Lieutenant John A. Kangis&r, JOSth 
Troop Carrier Squadron, Lawson Field, Fort 
Benning, Georgia, did, at Barracks 2188, BOQ, 
Lawson Field, Fort Benning, Georgia, on or 
about 7 October 1943, feloniously take, steal, 
and carry away currency, legal tender of the 
Unitad States, value about $160, the property of 
2nd Lieutenant John Y. Harris, and 2nd Lieutenant 
John H. Hicks• (R6DD). 

Accused was found guilty of a violation o.f Specifications l, 
as thus amended, and.3 of Charges I and II, and of Charge I and II. 
No evidence of previous convictions was introduced. He was sentenced 

-to be.dismissed the service, to forfeit all pay.and allowances due or 
to become due, and to be confined at hard labor, at such place as the 
reviewing authority may direct, for three years. The reviewing author
ity approved only so much of the findings of guilty of the amended 
Specificaiion 1, of Charge I, and Specification 1, as amended, of 
Charge II as finds that accused did •feloniously take, steal, and 
carry away currency, legal tender o! the United States, value about 
$155 ($75.00 ·the property o.r· 2nd Lieutenant John Y. Harris, and 
$80.00 the property of 2nd Lieutenant John H. Hicks)· the property of 
2nd Lieutenant John Y. Harris and 2nd Lieutenant John H. Hicks•. He 
approved the sentence, designated the United States Disciplinary Barracks, 
Fort Leavenworth, Kansas, as the place of confinement, and forwarded 

'the record of trial for action under Article of War 48. 

J. The competent evidence of record for the prosecution may bo 
summarized as followsa 

On 7 October 1943 Second Lieutenants John Y. Harris and John 
H. Hicks were quartered in the Bay of barracks 2188, BOQ, at La.1.':Son Fielci, 
Fort Benning, Georgia. Their beds were parallel and approximately three · 
feet apart. Second Lieutenant Jesse B. Hepler occupied the same Bay 
with them (R. 6, 6B, E.s). 

At approximately 4a30 in the afternoon of the above mentioned date, 
Lieutenants Harris and Hicks changed clothes and went out to physical 
training. Ea.ch left his wallet in a trousers I pocket of the clothes 
he removed., and each left his trousers on his bunk. Lieutenant Harris' 
wallet contained approximately seventy-five dollars (R. 6A) and that 
of Hicks approximately eighty dollars (R. 6c). Each had observed the 
money in his wallet shortly before leaving it. Shortly after returning 
from physical training at about 5:40 p.m., Litutenant Harris discovered 
that his money was missing from his wallet and likewise Lieutenant Hicks 
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discovered that his wallet and money were also gone. They immediately 
reported their losses to Major Ar.onsohn, Base Isgal Officer (R. f>B, 6c). 

A police sergeant returned Lieutenant Hicks' ·Hallet to him at 
Police Headquarters in Columbus, 3eorgia, the following afternoon (R.
6c). It had been delivered to Police Headquarters by Homer Laster, 
who had found it near the road that was ordinarily travelled in going 
from Fort Benning to Columbus, Georgia, (R. 6D) All money had been 
removed from the waJ.let before it was found by J,.ir. Laster, but it 
contained papers and a picture from whil~h it was eaey to identify the 
rightful owner. 

Second Lieutenant Hepler, who, as above mentioned, slept in the 
same Bay with Harris and Hicks, went to his quarters at approximately 
4:45 p.m., 7 October 1943 and discovered accused, whom he had not 
previously known, butVlhom he definitely identified at the trial; in 
the Bay between the beds of Hicks and Harris. Accused at the time made 
some remark about a radio program and left two or three minutes later 
(R. 6R). 

On 29 October 1943 llajor Nat H. Aronsohn had the serial numbers 
of a five and ten dollar bill recorded a:nd delivered the bills to "First 
Lieutenant James P. Champion, J.r. 'l'he latter placed the two bills in 
his wallet, went to the physical training room of barracks 2188, dressed 
for calisthenics, and "When he went to physical training at approximately 
four o'clock, left his trousers, with the wallet showing in a conspicuous 
position, hanging inside the physical training room on the door knob. Upon 
his return at approximately five o'clock, he discovereu that the money 
was missing from his wallet and immediately reported the ~oss to Major 
Aronsohn (R. 6F). · 

During Lieutenant Champion's absence from barracks 2188, First 
Lieutenant Robert F. Vanvoorhis, wr10 was on watch, saw accused enter 
and some five minutes later leave the barracks (R. 6K, 6L). Lieutenant 
Frederic A. Channer also witnessed accu~ed 1 s departure from the 
building (R. 6N). . 

Shortly after Lieutenant Champion had discovered and reported that 
the two bills were missing, Major Aronsohn and Lieutenant Channer went 
in search of accused. Upbn.finding him, they explained that they were 
investigating the losses of money that had been occurring and, after 
warning him of his rights; asked if he would voluntarily cooperate with 
them. Accused, having expressed his willingness to cooperate, was asked 
to detail his activities since two o'clock that afternoon. In purporting 
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to dot.his, he not.only £ailed to mention that he.had been to barracks 
2188, but specifically denied that he had been there. Upon request, 
accused produced·his wallet, which was fcnm.d to contain a ten dollar 
bill bearing a serial number which was recognized by Major .Aronsohn to 
be the same as had been noted on, and previously recorded by him, the 
bill he had delivered to Lieutenant Champion (R. 6T)~ ' 

Accused was then requested to accompany the officers to Headquarters, 
which he did••He there, in the presence o.r a number or officers, 
identified his own wallet, and himself read the serial number of the ten 
dollar bill. It was checked against the record that he.d been kept of 
the bill delivered to Lieutenant Champion and found to be the same {R. 6-oa). 
Accused at first claimed the bill had been delivered to him, as part o! 
change for a twenty dollar bill, but later, after talking to his execu-
tive officer and after having had Article or War 24 read to him, he made 
a voluntary l'll'itten confession to having taken the fifteen dollars from . 
Lieutenant Champion's trousers while the.latter was at pb;y-sical training 
(R. 6T, Ex. D). . 

The following morning, .after Article or War 24 had been again read 
to him., accused made an additional confession in writing., 'Whereby he 
admitted a series of perhaps ten thefts., most of which had been perpetrated 
in barracks 2188, and particularly confessed to taking one wallet and the 
money it contained and the money from another wallet from •the two cots in 
the corner of the bay in BOQ 2188•. One wallet, according to the con
fession., contained approximately f.60 and the other about $80. He threw 
the wallet on the side of the road in Columbus on his way home (Ex. E). 
After he was apprehended, accused sent Major Aronsohn a check for $171 
with the request that it be prorated among those who had lost money 
(R. 6AA, 6BB). . 

4. The defense offered no witnesses., but the accused, having been 
advised or' his rights, elected to make an mi.sworn statement~ · It was in 
substance as follows: · · · 

He had led a more or less sheltered life before entering the Army 
and had always been accustomed to having money and most of the things 
he desired. Around graduation time he married and was resolved to stay 
married. He purchased a car and had to make other purchases and be
came rather heavily indebted. He did not want to let his wife know o:t 
his troµbles and resorted to the thefts to keep going. His conscience 
had bothered him, and after he was apprehended he had done what he could 
to make restitution (R.' 6cC)~ • 

5. The same acts are charged, in identical Specifications, as 
violations of both Article of War 93 and Article of war 95. To this 
there ca,n be no valid objection. The Manual for Co,Jrts-Martial, 1928, 
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p. ·186; ..in discussing Article of War 95, provides:. 

•This article includes acts made punishable by 
any other Article of War, provided such acts amount to 
conduct unbecoming an officer and a gentle~an; thus, 
an officer who embezzles military property violates 
both this (A.w. 95) and the preceding article (A.VT. 94)•. 

So also an officer who steals from his fellow officers violcttes both 
Article of War 95 and Article of War 93. 

The accused pleaded guilty to all Charges and Specjfications. A 
plea. of guilty is a judicial confession made in open court. and is the 
highest form of confession known to the law. It_admits all the facts 
set forth as to each and every allegation in the Specifications of the 
Cha~ges to which it is offered. After a plea of guilty it is not 
necessary for the prosecution to make out ,a case (CM 118766; CM 1.34185; 
sec. 378 (.3), p. 189, Dig. Ops. JAG, 1912-40). 

The prosecution did, however, in the subject case, adduce the 
strongest kind of circumstantial. evidence in addition to two extra
judicial confessions made by accused, showing beyond reasonable doubt 
that he is guilty of having committed the theft charged in each Speci
fication. 

In taldng the action whereby Specifications land 2 of .both Charges 
were consolidated, the court was doubtless actuated by the provisions 
of Par. Zl and 149g, MCM, 1928. Par. 27 provides thats 

•One transaction, or what is substantially one trans
action, should not be made the basis for an unreasonable 
multiplication of· charges against one person. ***So · 
also the larceny of several. articles should not be alleged 

. in several. specifications, one for each article, when the 
larceny of all of them can properly be alleged in one speci
fication (see 149g, .Larceny);*** However, there are times 
when sufficient doubt as to the facts or law exists to warrant 
making one transaction the basis for charging two or more 
offenses.• 

Par. 149g, among other things, provides, 

•***Where the larceny o:t several articles is sub
stantially one transaction, it is a single larceny even , 
though the articles belong to different persons. Thus, where 
a thief steal.a a suitcase containing the property of several 
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..individuals, or goes into a room and takes property 
belonging to various persons, there is but one larceny, 
which should be alleged in but one specification.• 

Whether or not sui'i'icient doubt, as to the law and !acts, existed 
in the minds ot those responsible !or drafting the a~~if'ications upon 
llhich accused was &ITaigned in this case to warrant separate speci
fications is not a matter oi' essential inquiry•. The convening authority 
directed that he be tried upon the specifications as submitted; he was 
&ITaigned upon them aa they appeared upon the Charge SheetJ he pleaded 
gullty to each; competent evidence was introduced at the trial' to prove· 
the guilt ao confessed beyond_any reasonable doubt, notwithstanding the 
pleas. That the court, at request ot counsel !or accused, irregularly 
combined the speci!'ieations at the end ot the trial and just prior 
to.the findings cannot possibly have resulted in the violation oi' any 
substantial rights ot accused. In tact, this procedure resulted in a 
distinct benefit to the accused by reducing the number ot the larcenies 
originally alleged. The irregularities ot alleging the amounts stolen as 

· a single sum and the ownership thereof as joint when the law meni>er 
announced tl1e amendment oi' the specification as well as 8Il1 error in the 
findings thereon, were cured by the action oi' the revierlng·authority 
and constituted no harm to accused. 

6. war Department records disclose that the accused was born on 
8 December 1921 and was 2l years oi' age at the time ot the commission 
ot the oftenses here alleged. He is a high school graduate. He is 
married but ha.a no children. He entered pre-night training at Maxwell 
Field, Alabama, in November 1942 and was canmissioned a second lieutenant, 
Arrrr:f ot the Unitad States, at Marianna Arley' Air Field, Marianna, Florida, 
on JO June 1943. He reported !or active duty 30 June 1943. 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights oi' the acou.sed were committed during the 
trial. In the opini911 ot the Board oi' Review, the record ot trial is 
legally sufficient to support the.findings of' guilty and the sentence. 
A sentence of' dismissal is authorized upon conviction of violation of 
Article oi' War YJ and is mandatory upon conviction oi' violation ot 

Article or war 95. a/ /J -
J~91::£~ ,Judge Adv?cate 

~Y, iiAiblJA~. , c-=GJ~ Judgo Advocate 

~ , Judge Advocate 
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1st Ind. 

War Department, J.1.Q~0.18 JAN 1944 - To the· Secretary ~f \far. 

l. Herewith transmitted for the action of the I"resident are 
the record of trial and the opinion of the Boord of Review in the 
case of.Second Lieut€1lant John A.. Kangiser (0-806852), Air Corps. 

/\ · 2. I ccncur in the opinlon of the Boo.rd of Review that the 
· ecord ot trial is legally su.f'ficient to support the findings and 

. . sen¥nce iRd' ~ warrant confirrnati~n thereof. I :ecommend that 
tl1:e- sentence be con.firmed and caJ:'.r:i.ed into execution and that the 
Ea.stern ~ch, United· States Disciplinary Barracks, Greenhaven, 
New York, be,.designated as the place of confinement. 

>"'.3. ~Cmsideration has been given to the .attached communication 
from accused., dated S _December 194.3, urging clemency in his behalf. 

4. Inclosed are a draf't of a letter. for yo~ :;;ignatu.re, trans
· :mitting the record to the President for his action, and a form of 

Executive action designed to carry into effect the reco'l1l'!lendation 
hereinabove m:ide, should such action meet with approval. 

Myron c·. Cramer, 
M:!.jor ·General, 

4 Incls. The Judge Advocate General. 
1 - Record of tria.J. 
2 - Df't. ltr. for sig • s/w
.3 - Form of ac\ion 
4 - Ltr. dated 5 Dec. 43 

from a cc11S4.d • 

(Senten::e confirmed. G.C.M.O. 124, 11 Mar 1944) 
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