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l'lA.R DEPARTMENT 
Arrrry Service Forces 

In the Offioe of The Judge Advooate General 
Washington., D.C. - (1) 

SPJGK 
CM 243535 17 JAN 1944 

U N I T E D S T A T E S ) ANTIAIRCRAFT ARTILU;RY COMViAND 
) EASTERN DEFENSE COMMAND 

v. ) 
) Trial by G.C.M• ., convened 

Second Lieutenant BERNARD ) at Norfolk., Virginia., 18 
GORDON' (0-1049501)., Coast ) October 1943. Dismissal 
Artillery Corps. ) and total forfeitures. 

OPINION of the BOARD OF REVIEW 
LYON, HILL'a.nd ANDREWS, Judge Advocates. 

1. The record of trial in the case of the officer named above has· 
been examined by the Board of Review and the Board submits this., its 
opinion, to The Judge Advocate General. 

2. The aooused was tried upon the following Charge and Specifications a 

CHARGEa Violation of the 61st Article of War • 
• 

Specification 1: In that Second Lieutenant Bernard {}~iI) Gordon., 
Headquarters Battery., 328th Antiaircraft Artillery Search
light Battalion, did, without proper leave., absent him-
self fron his organization at Newport News., Virginia, .from 
about 1200 4 September 1943 until he returned to military 
control at Fort George G. !!.eade., W1a.ryland., on or R.bout 
26 September 1943. 

Specification 2 a In that Second Lieutenant Bernard (N11I) 
Gordon, Headquarters BatterJ, 328th Antiaircraft Artillery 
Searchlight Battalion, at Newport Hews., Virginia, on or 
about 4 September 1943, having been duly detailed as Vuty 
Officer, did, fa.il to repair at the fixed time to the 
properly appointed place for duty as Battalion Duty 
Officer., 3G8th Antiaircraft Artillery Searchlit;ht Battalion. 

Upon his arraigl'lmf;nt., accused moved that Specification 2 be stricken from 
the charge sheet on the ground that the offense alleged in Specification 2 
was the same as that alleged in Specification 1. The court denied the 
motion with leave to renew it at the close of the prosecution's case. Ac
cused then pleaded not guilty to the Charge old Specifications. At the 
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· close of the -evidence for the proseoution the motion to strike Specifioa
tion 2 was renewed. and this motion was denied by the oourt. The accused 
was found guilty of the Charge and Specifications. No evidence of prev
ious convictiorus was introduced.· He was sentenced ,to dismissal and 
total forfeitures. The reviewing authority appro~ >d the sentence and 
forwarded the record of trial for a.otion under Article of War 48. 

3. Evidence introduced·by the prosecution showed that accused was 
a second lieutenant, assigned on 4 September 1943 to Headquarters Battery, 
328th Antiaircraft Artillery, Searchlight Batta.lion (R.7,8). 

First Lieutenant William H. IIowa.rd was accused's battery commander· 
on 4 September 194'3 (R.7,8). He testified that accused, as battalion 
adjutant, had prepared a duty officer schedule, under date of 28 August 
1943, aasigninG duty officers f~r a period starting that date a.n,d as-

, signing himself as duty office~ from 12 o'clock,noon on 4 September . 
· 1943 until 12 o• clock noon the following day (R.8, 9; Ex. A). Accused . 

had permission to be "away from the area. for 24 hours" starting at noon 
on 3 September (R.8). Lieutenant Howard stated that accused did not 
"show up" on the 4th of September to perform his duty as duty officer; 
that he had noticed during the morning that a.ocused was not a.round and 
that at 12 o'clock he missed accused "and began .to look around" (R.9 ,10). 
Lieutenant Howard testified that he was commander of the Beadquarters 
Battery during the period from 4 September until 20 September 1943, upon· 
which ,latter date he was succee~ed by Captain Richard H. Balzer. of the 
sa.me organization. While Lieutenant Howard was commander of the battery 
accused had.no leave or pass other than the 24-hour pass, previously mentioned:, 
which expii:-ed at noon on 4 September 1943 (R.8-11). · 

Captain Balzer testified that he first $aw accused a.bout a week prior 
to the date of the trial and that while he ha.d been conuna.nder of Head- -
quarters Battery accused was not granted any leave or pass, and that ac
cused was not present with his battery when the witnass assumed ooI!lI1l8.Ild 
on 20 September 1943. Captain Balzer identified a document marked 
"Prosecution's Exhibit c" as a tr~e extract copy of the morning report 
of the Headquarters Battery for the month of September. 

Fir~t Sergeant Thomas J. Willia.ms, Headquarters Battery, 328th Anti
aircraft Artillery Searchlight Battalion, testified that he was first 
sergeant.of this battery on the 4th and 5th of September 1943, and that 
he knew aocused. He identified a document handed him by the· trial judge 
advocate as a duplicate original of the morning report of his battery
for the month of September. He stated that there was an entry therein 
pertaining to the accused for the 5th of S_eptember, that he was present 
for duty at the time that particular entry ;·;a.s made and knew of his own 
knowledge that accused was not prese~t for duty on 5 September. Thia 
witness then identified "Prosecution's Exhibit C" as a true copy of the 
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about the oonditions that oaused me to take the action that 
I have and am,very sorry for• (R.42,43). 

Aoouaed stated tha.t he felt that haying overoome his initial mental 
depression he was again oapable of performing "the work in the aame line• 
that he did. 

On cross-examination accused said that he did not believe that it 
was his personal problems whioh kept him away but that it was the oondi
tion he was in on his 24-hour leave. He became intoxioated on that 
leave and remained intoxicated in Norfolk for three or four days. He 
said that he sobered up in Baltimore, Marylani, the day previous to re
porting to Fort George G. Meade. He also stated that he remained in 
"some state of intoxioation" from 4 to 25 September (R.44--!§J. 

A number of officers attached to the organization testified for the 
defense. First Lieutenant Lawrence A. Scott of accused's battalion, tes
tified that accused joined his battery on 20 January 1943; that at that 
time accused knew nothing of searchlightsJ that he was placed in comm.and 
of four lighting positions that had deteriorated from the standpoint of 
physical upkeep; and that aocused did a commendable jobJ that accused" 
had the knowledge and the will to do good work. Witness stated that ac
oua ed' s performance of duty was rated by the inspecting officer as ex
cellent,· but that witness personally would have given him e. rating of 
•uperior (R.21-24). Captain F.dwa.rd W. Corsetti of accused's -battalion 
testified that as battery commander he had tactical control over the 
four light positions mentioned by Lieutenant ScottJ that accused was 
in ch~rge of the lights and displayed the same initia.tive as the other 
offi oers who were pla.toon co:tnlll8.Ilders (R.24,26). Second Lieutenant Berger 
T. ottosen of accused's battalion, stated that the personnel of his platoon 
had been under accused at one time and that they respected and admired · 
accused above all the other officers they ha.d ever had in that platoon 
(R.26-28). Lieutenant Colonel Paul G. Wright, 85th Antiaircraft Group, 
testified that accused had been under his command approximately 7 weeks. 
He rated accused's manner of performance as "very satisfaotor:,~ (R.29,30). 
Lieutenant Colonel John W. Miller, the commanding officer of accused's 
battalion, stated that at one time accused asked to speak to him on a 
"personal problem" and talked about chafing or ingrown hairs in his neck 
that caused self-consciousness (R.32-34). Captain F.dwa.rd s. Hoffman. 
Medical Corps. attached to accused's battalion, stated that the day before 
acoused "started on a VOCO" he saw him and sat with him at mess. The 
captain stated that aooused had been missing some of his meals previously 
and that on that occasion he noticed that his eyes were red-rimmed and 
hd was "quiet and reclusive". Accused told him that he had not slept 
well the night before and reported •a facial oondition that he felt was 
disfiguring and obnoxious and repulsive to other people". Re said that 
accused told him that he had' "a lot of other troubles" (R.38-39). 

- 4 -
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morning report of Headquarters Battery, 328th Antiaircraft Artillery 
Searchlight Battalion, 5 September 1943. This morning report was 
offf;!red and receive<;]. in evidence and ~iJ.<.;' identified ~ictract c.opy of 
the entry pertaining to accused for 5 3eptember 1943 ,·,as filed as 
"Prosecution's Exhibit c" (R.11,12,14-19; Ex. C). Exhibit C showed 
accused recorded on the morning report of his battery for 5 September 
1943 as "Dy to AWOL 1200" (Ex. C). 

It was stipulated betv.een the prosecution and the defense that on 
26 September 1943 at 11 p.m., accused surrendered himself at the office 
of the Provost Marshal, Fort George G. 1.~eade, l'la.ryla.nd, a.nd that on 
order of the Post Cozr.oander at Port George G. Aeade he reported im
mediately to the commanding officer of his battalion at Newport News, 
Virginia, on 28 S~ptember 1943 (R.20J Ex. D). 

· 4. Accused testified on his own behalf. He stated that he reported 
for duty on approximately 22 January and was assigned to Battery I of 
the 85th Coast Artillery (later, 26 August 1943, redesignated as the 
328th Antiaircraft Artillery Searchlight Battalion (R.11,41; Ex. B)). 
He claimed that at that time he was enthusiastic about his work, realized 
his responsibilities, and tried to do the best that he could (R.41,42). 
He stated that although married, he had been separated· from his wife, 
and tha~ at the time of the trial she was living in California. :u'ter 
he had been in Norfolk for about 30 days his wife wrote and asked if 
she could come there to see if they could be reconciled (R.42). He 
did not approve because his duties would keep him out a great deal. 
Othe:nvise, he would have been agreeable to the sugi:;estion because he 
had been attempting to "patch matter:. U:!?"• Finally, she did .arrive at 
Norfolk. Everything we..s all right for a wl:ile. Hcmever, former diffi
culties arose again and after awhile she seemed unhappy, he was upset, 
and he realized that there had been a change in their relations. They 
had a talk and he decided in ravor of a divorce •. He saw his wife after 
that and she stated that she was not decided as to whether she desired a 
divoroe. Accused "forced" himself to tell her that he wanted her to go 
to Nevada. Be was sorry afterwards, and became "upset and bothered". 
He stated that he gave the matter too much thought and felt that he was 
not doing his work in the manner of which he was oapable. In addition, 
he had a "face condition caused by ingrown hairs 11 

• Co?)tinuing he said a 

"• • • the day before my departure I had an official leave of 
absence of 24 hours. Being upset about everything I attempted 
to forget about it by indulging in drink. I became under the 
influence of liquor and assumed an attitude that nothing mattered 
and I just continued to consume alcohol for a great length of 
time staying under the influence. When I sobered up I realized 
the actions that I had ta.ken were not becomin~ an officer or a 
soldier. I realized my error ~nd turned myself in to the custody 

·of Fort George G. neade, Ha.ryland. • * • I believe that is just 

- 3 -
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5. The evidence offered by the prosecution as supplemented by the 
testimony of accused shows conclusively that accused was absent from 
his organization without leave from about 12 o'clock noon, 4 September 
1943, until he returned to military control at Fort George G. Meade, 
Maryland, on 26 September 1943, as alleged in Specif~cation 1 of the 
Charge. 

It was also shown that accused had been detaileq as duty officer 
for his battalion to act as such officer for 24 hours commencing at 
12 o'clock noon 4 September 1943. It was shown that accused knew of 
this detail. Not only was it proved directly by the testimony of 
Lieutenant Haward that accused was not present at the fixed time and 
properly appointed place for suoh duty, but the proof of Specification 

· 2 involving accused's absence from his organization also shows that 
accused was at no time present for the particular duty mentioned in 
Specification 2 of the Charge. 

6. The Board of Review is of the opinion that the court was correct 
in overruling the motion to strike Specification 2. Under the faots in 
this case Specification 2 is not an illegal multiplication of the offense 
a.11 e ged in Spe oifi cation 1 within the meaning of paragraph 27, Manual 
for Courts-Martial, 1928. But even if it were the error would be harmless, 
as the sentence imposed is lawful under_either specification. 

7. Accused is 29 years of age and is married. From War Department· 
records it appears that he attended the lkliversity of New Hampshire for 
one and one-half years. From 1931 to. 1941 he was a salesman, earning 
il50 per month e.nd from 1941 to 1942 was manager in charge of a home 
furnishing business, earning i200 per month. After attending Officer 
Candidate School he was commissioned a second lieutenant, Coast Artillery 
Corps, and entered on active duty on 7 January 1943. Prior enlisted 
service commenced with his induction on 29 June 1942 and was terminated 
by his discharge to accept a conunission. 

8•. The court was legally constituted and had jurisdiotion of the 
person and subject matter. No errors injuriously affecting: the substan
tial rights of accused were conunitted during the trial. In.the opinion 
of the Board of Review the reoord of trial is legally sufficient to 
support the findings of ,guilty and'the se~tence and to warrant con
firmation thereof. Dismissal is authorized under Article of War 61. 

- 5 -
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lat Ind. 

We.r Department. J.4.G.0. FEB 1944 - To the Seoreta.ry of Wa.r. .5 
' 

1. Herewith tra.namitted tor the aotion of the President are the 
record of trial a.nd: the opinion of the Board of Review in the oase ~t 
Second Lieutenant Berna.rd Gordon (0-1049501 h Coe.at Artillery Corps• 

2. I concur in the opinion ot the Board ot Review that the record 
of trial is lega.lly sufficient to support the findings of guilty and 
the sentence and to warrant confirmation thereof.· The a.ooused wa.a absent 
without leave .23 days. during which time he was a.dmittedly under the in
fluence of intoxicating liquors. I recommelld that the aentenoe be oon
firmed but that the forfeitur~s be remitted am that the sentence as 
thus modified be carried into execution. 

3. Inclosed are a draft of a letter for your signature transmitting 
the reoord to the President for his action and a form of Exeouti ve aotion 
designed to carry into etfeot the reoommenda.tion hereinabove ma.de. should 
such action meet with approval. 

J.tyron c. Cramer. 
Major Genera.!. 

3 Inola. · The Judge Advocate General. 
Inol.1-Reoord of trial. 
Inol.2-Dra.i't of ltr. 
for sig. Seo. af War. 

Incl.3-F<>rm of Ex:. action. 

(Sentence confirmed but forfeitures remitted. G.C.M.0.256, 3 June 1944) 

- 6 -
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{?)WAR DEPARTl>ENT 
Anny Service ~orces 

In the Office of the Judge Advocate General 
Washington, L.C. 

SPJGN 
CL: ~3536 

19 NOV 1943 
UNI'I'ED S'fATl!:S ) ALASKA D&""'ENSE Cal!JA!ID 

) 
v. ) Trial by G.C.M., oonvened at 

) Annette Island Landing Field, 
FTivate 1",TLLIJC (N~.!I) COO.lili ) 18 October 1943. ·Dishonorable 
(32418923), Jetachment ~edical ) discharge and· coni'inemen t i'or 
Department, 207th Station ) two (?) years. Disciplinary 
Hosr,ital, Annette Island - ) Barracks • 

.. ·) . 
·.·Landi!\; Fielci, Alaska. 

------------· 
HOLDING by the BQARD OF REVIEW 

LIPSCO.:.ffi, GOLDEN and SLEEPER, Judge .ldvocat,es 

1. The record of trial in the case of the soldier named above 
.h.as been examined by the Board of Review • 

..__, . 

2. The accu:JQd was tried upon the iollowi.nE; Charge and Specifi
cation: 

CPJ\RGE: Violation~ of the 93rd Article of War. 

Specification: In that Private W;i.lliam Cooke, Detach
ment 1:edical Departrr.ent, Two Hundred-Seventh 
Station Hospital, Annette Island Landing Field, 
Alasak, did, at Ketchikan, Alaska, on or about 6 
September 1943, with_ intent to commit a felony viz,· 
sodomy, comnit· an assault upon William Rice, a 
minor under· the age· of· eighteen ye;ars, by wilfully 
and feloniously placing his hands upon him, the 

· said William Rice, forc:i.ng the said William Rice. 

http:forc:i.ng
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over a lo:, and partially di. srobing tr..e said 
\'iilliam Rice. 

He was found cuilty of the Specif'ic2ti.on anci the Charge. Evidence 
of one previous conviction for (1) clrunkermess in cor:unand, in vio
lation of Article of t;ar 96, (2) disrespect toward his superior 
officer, in violation of Article of 1':ar 63, and (3) disrespect toward 

,a non-commissioned offi~er in the e.."<ecution of i-1is office, in viola
tion of Arti. cle of "'fiar 65, was introduce.ct. He was sentenced to be 
dishonorably discharged the service, to i.'orfei t all pay and allowances 
due or to become due, and to be confined at hard Jabor at such place 
as the reviewing authority might direct, for two years. The reviewing 
authority approved only so much of the findings of p;uilty of the Specifi-· · 
cation and the Charge as involves a finding of t-:Uilty of the conu:rl.ssion · 
of an assault on or about 6 September 1943 at Ketchikan, Alaska, upon 
William lli.ce, a minor under the age of eighteen years, by willfully · 
and feloniously placing 'his hands upon him, the said ','lilliam l:tice, 
forcing the said 'Jilliam Rice over a log, and partially disrobing the 
said 1'iilliam Rj.ce; approved the sentenc~, desiE;11ated the United States 
Disciplinary Barracks, J.<'ort Leavenworth, i<..ansas, as the place of con
finement anci forv;arded the record of trial for action under Article of, . 

1':"ar 50;,:. 

3. Since the record of trial supports the n·nding of guilt:· 
of the Specification, as approved by the reviewing authority, the 
evidence is not discussed. The only error is in the approved finding 
of euilty oi' the C,1o.rge - violation of Article of ~·rar 93 - ,·1hereas 
the lesser offense included in the Specification, of ·which the find
in;:; oi' zuilty v.as approved, constitutes a violation of Article of 
V."ar S6. The sentence is not affected. Title 22, Section 901, llistrict 
of Colurr,bia Code 1940, provides that: · 

"Any person who shall i:- * -r.- wilfully naltreat 
any child under the 3.f_'.e of 18 years i:- -.• ~- shall 
-.-:- * * when convlcted {:- -l} -;:- be subject to ptinish
rnent -i:- -,} ~" by imprisonmc:nt for a term not ex..;· 
ceeding two years, % ,:- *• 11 

The Judge Advocate Ganeral has held that, 

"The maxi.mum term of confinement for this lesser 
included offense is two years, the maximum fixed 
by.the statute noted, CM 12.3265 (1918)". (Sec. 451 
(2), P• 311, Dig. Ops. JAG,.1912-1940). 
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4. Tne accused is 31 years of aze. The charge sheet shows 
that he was inducted l August 1942, ·with no prior service. 

5. The court was legally constituted., No errors injuriously . 
affecting the substantial rights of the accused were co:imtted during 
the trial. In the opinion of the Board of rteview the record of trial 
is legally sufficient to support the findings of guilty in violation 
of Article of "l';ar 96, and· the sentence. Dishonorable discharge, 
total forfeitures anci confinement at hard 1a:ior fbr two years are 
authorized upon conviction of an assault constituting wi.J.lful mal
treatment of a child under 18 years of age, in violation of' Article 
of "Jar <;6. 

~~~dgeAd~cate, 

.£.w~.. ,Judge .Advo·cate. 

lfk;t114u1.~•r£y., Judge Advocate, 
. . 

-_..:.j 
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SPJGN 
C~: 243536 -

1st Ind. 
2 0 NL/ i943 

'\1ar Department, J.A.G.O., - To the Commanding General, 
Alaska Defense Command, c/o Postmaster, Seattle, Washington. . 

l. In the case of Private William (N.!il) Cooke (32418923), 
Detachment ;,radical Department, 207th Station Hospital, Annette Island 
Landing Field, Alaska, I concur in the foregoing holding by the Board 
of heview and for the reasons stated therein recormnend that only so 
much of the findings of guilty of the Charge and Specification be ap
proved as involves findings of guilty of the Specification in viola7 
tion of Article of War 96. Upon compliance with the foregoing recom
mendation and under the provisions of'Article of War 50-} and Executive 
Order No. 9363, dated July 23, 1943, you will have authority to order 
the execution of the sentence. 

2. When copies of the published order in this case are for
warded to this office th3y should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to .the record in 
this case, please place the file number of the record in brackets at
the end of the p~~ished order, as follows: 

(CM 243536). 



WAR DEPARWENT 
(11)Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 243542 

1 9 NOV 1943 
U N I T E D S T A T E S ) FOURTH S::c;RVICE cmt;AND 

) AruJY SERVICE FORCES · 
v. ) 

) 
Second Lieutenant ROBERT R. ) 
BWrK, JR. (O-ll08488), Corps) 
of Engineers. ) 

Trial by G.c.g., convened at 
Camp Sutton., North Carolina., 
20 October 1943. Dismissal. 

OPINION of the BOARD OF REVIBW 
LIPSCO :B, GCLDEN and SLEEPER, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the officer above named and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

c::ARGE I: Violation of the 85th Article of war. 

Specification: In that Robert R. Blank., Jr• ., Second Lieutenant, 
C.B., 1304th Engineer General Service Regiment, Camp Sutton, 
North Carolina, was, at Camp Sutton, North Carolina, on or 
about 21 September 1943, found drunk while on duty as du].y 
appointed defense counsel for Special Court Martial of the 
1304th Engineer General Service Regiment. 

C?'..ARGE II: Violation of the 96th Article of V{ar. 

Specification: In that Robert R. Blank., Jr• ., Second.Lieutenant., 
c.E., 1304th Engineer General Service Regiment, camp Sutton., 
North Carolina., was, at Camp Sutton, North carolina, on or 
abo~t 23 September 1943, drunk in uniform in a public place, 
to wit: Gate Nwnber One, camp Sutton., North Carolina. 

CFARGE III: Violation of the 69th Article of War. 

Specification: In that Robert R. Blank., Jr• ., Second Lieutenant, 
c.E., 1304th Engineer General Service Regiment, Canp Sutton., 
North Carolina., having been du].y placed in arrest in quarters 



(12), 
on or about 21 September 1943, did, at Camp Sutton, 

· North Carolina; on or about 23 September, 1943, break 
his said arrest before he was set at liberty by proper 
authority. 

J;e pleaded not guilty to and -was found guilty of all Charges and Speci
fications. He was sentenced to be dismissed the service. The reviewing 
authority approved tho sentence and forwarded the record of trial for 
action under Article of war 48. 

3. The evldence for the prosecution shows that on 21 September 
1943 the accused was the duly appointed defense counsel for a ~pecial 
court martial convened at camp Sutton, North Carolina. During the 
trial of the first case his actions were indicative of intoxication 
and, upon his late return. into the presence of the court after a period 
during which the court was closed, he, at the direction of the president 
of the court was escorted to his tent and told to remain there. The 
escorting officer reported the matter to the organization's executive 
officer, who requested the regiinental surgeon to have the accused 
undergo a sobriety test. The test was made about noon at the station 
hospital and showed an alcoholic blood content of 3mg. per cubic 
centimeter which according to expert medical opinion was indicative 
of drunkenness in at least 85% of the· persons having such alcoholic 
blood content. Thereafter, about 16oo o'clock, upon the order of the 
organizatior1s command:L>ig officer, the executive officer.went tq ac
cused's tent, aroused him from his sleep and placed him in arrest in 
quarters which action was, according to the executive officer, fully 
understood by the accused. '!he president of the special court, the en
listed man whom the accused was defending on the occasion, the officer 
'Who escorted him back to his tent and the medical personnel who gave 
him the sobriety test, ware all definitely of the opinion that theac
cused was intoxicated to the point of drunkenness and testified at length 
about his manifested symptons usually indicative of such condition. 
The executive officer, the officer who accompanied the accused to the 
hospital for the test, and another member of the special court., although 
having smelled alcohol upon his breath, were unable to testify positively 
that he was intoxicated. Another officer was appointed defense counsel 
for the special court 'Which proceeded to dispose of its docket (R. 5-9, 
_9-11, 11-14, 14-20, 20-21, 21-24, 24-27, 27-29, 2~.'.32, 40-41; ,Exs. "A-1", 
"A-2" and 11B")• 

At about 1500 o'clock on 23 September 1943, the accused., who had 
not been set at liberty from the arrest under which he had been· placed 
on 21 September 194.'.3, was found drunk in a civilian's automobile in the 
public parking lot across from the Post Headquarters, Gate Number One, 
by the area provost marshal who directed an enlisted military police to 
assist him into the sleeping quarters of the control station 'Where he 
rested upon·a bed until he was called for by another officer of his 
organization 'Who came in response to a telephone call by the area provost 
marshal and accompanied the accused to his organization's area where he 
was placed in confinement under guard. The area provost marshal, the en
listed military police and the officer accompanying the accused to his 
place of confinement were experienced in the observation of drunken per-



(13)
&ons and definitely were of the opinion that the accused on such oc-
casion was intoxicated (R. 32-35, 35-37, 37-39). 

4. The evidence for the defense consisted of the sworn testimon;,y 
of the accused which was elicited after he had been fully advised of' his 
rights as a witness and after the court had overruled a motion for · 
findings of' not guilty for insufficiency of evidence. He testified that 
on 21 Sep·tembar 1943 he was ill, nauseated and sick at the stomach from 
overwork and a couplaaf' drinks, taken the preceding night,·but that 
he nevertheless attempted to perform his duty as defense counsel of 
the special court, that after the first case was tried he was excused 
by the court and returned to his tent where he :took a drink or so in an 
effort to overcome his illness and that he did not interview a physician 

· relative to his condition because he had no confidence in Arrrry doctors. 
He recalled going to the hospital for the sobriety test, attributed its 
resu.lts to his bilious condition and the drinks he had ti.ken after being 
excused by the court and, although remembering the visit fron the ex
ecutive officer, denied understanding that he had been placed in arrest. 
Consequently, without permission or leave of acy kind, on the morning 

·of 23 September 1943 he had gone by bus to nearby Charlotte, North 
carolina, "Where he had drunk several "beers" and staz:ted back to camp 
in an enlisted man•s_autanobile which became disabled on the way• .A. 
civilian had picbd him up and brought him to the parking lot where he 
was found by the area provost marshal who placed him in arrest. After 

. he was placed in confinement under guard he continued to be sick and 
nauseated anq. his insignia of rank had been removed but later returned. 
He had remained in confinement since 23 September 1943 (R. 41-51). 

;. The Specification, Charge I alleges that the accused on or about 
21 September 1943 at camp Sutton; North carolina, was found drunk llhil• 
on duty as the duly appointed defense counsel for a special court martial. 
'.the offense alleged is defined as being sufficiently intoxicated aa. 
"sensibly to impair the rational and full exercise of the mental and 
physical faculties" llhile actually engaged upon a military duty (~.c.M., 
1928, par. 145). · · · · 

'.the evide.nce is abundantly sufficient to establish beyond a reasmabl.e 
doubt th.at the accus~d on the occasion specified was drunk while attempt
ing to perform his duty as defense counsel for a special court martial•. 
Numerous w.i.tnesses so testified and the sobriety test unassailably so · 
demonstrated. Th.a accused's weak excuse of illness is unworth¥ of an:, 
credibility whatsoever because stomach nausea would not account for his 
blood's alcoholic content or his other visible manifestations of drunken
ness. His guilt of the offense alleged was conclusive]J," estab.lished by 
competent evidence which amply supports the findings of guilty of' Charge 
I and its Specification. 

6•. '!he Specification, Charge II., alleges th.at the accused on or 
about 23 Septemeer 1943 at camp Sutton, North carolina, :was drtm.k in 
uniform in a public pl.ace., to-wits Gate Number One, Camp Sutton,, North 
carolina. The offense·is alleged as a violation o~ Article of War 96. 
and as alleged constitutes a well recognized offense., violative c>f 

- 3 -
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such Article (M.C.M., 1928, par. 152~). 

'llle testimony of three witnesses, all experienced in the observation 
of drunken persons, conclusively establishes that the accused -was guilty 
as alleged in the Specification and such testimony is corroborated by 
the accused's own testimony wherein he admits drinking •several beers" 
shortzy before being found in the civilian's automobile in the public 
parking lot across from Gate Number One of the·camp. Unquestionabzy, 
the place was a public one and he was drunk in uniform. The evidence 
therefore establishes beyond a reasonable doubt the accused's guilt 
as alleged and conclusively supports the findings of guilty of Charge 
II and its Specification. 

?. The Specification, Charge llI, alleges that the accused "having 
been du.'.Qr placed in arrest in quarters on or about 21 September 1943,• 
broke his said arrest at Camp Sutton, North. carollna, before he was set 
at liberty by proper authority. •The offense of breach of arrest is 
committed when the person in arrest in.fringes the limits set by orders, 
or by A.W. f:R, and the intention or motive that actuated him is im
material to the-issue of guilt, t)lough, of course, proof of inadvertence 
or bona fide mistake is admissible -1n extenuation" (M.C.M., 1928, par. 
JJ9!). 

The arresting officer testified definitezy that he placed the ac
cused in arrest in quarters about 1600 o'clock on 21 September 1943 and 
that the accused was f'ully advised thereof which was impressed upon 
him by the arresting officer beyond question of possible mistake or ac
cused•s failure of comprehension. 'Ille arrest so made bad not been 
lifted on 23 September 1943 when the accused was found in breach thereof 
in a drunken condition at Qa~ Ntunber.One of the post. The accu::,ed's 
own testimony, although weakly disavowing knowledge or understanding of 
his arrest, .conclusively shows that he deliberately nnt to Charlotte, 
North carolina, and that he 113.s not acting through mistake in so going. 
The evidence, therefore, establishes beyond a reasonable doubt the ac
cused1s 1mextenuated guilt of the offense alleged and amply sustains the 
fmdings of guilty of Charge III and its Specification. ' 

8. The accused is approx:imatezy 34 years of age. The war Depart
ment records· show that he had enlisted s~rvice from 20 February 1941 
until JJ November 1941 when he was placed upon inactive status in the 
Enlisted Reserve Corps until 22 January 1943, that upo~ the latter date 
he was recalled to active duty with further enlisted service until he 
was commissioned a second lieutenant on 6 January 1943 upon completion 
of Officers' candidate School and that he bas been on active duty as 
an officer since such date. 

9. Th,a court was legally constituted. No errors injuriously 
affecting the substantia;L rights of the accused ware committed during 
1the triaJ.. For the reasons stated the Board of Review is of the opinion 
!th.at the record of trial is legally sufficient to support the findings 

. 
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of guilty of all C;1arges and Specificat~ons and the sente:nce, and to 
warrant confirmation thereof. Dis:nissal is authorized upon conviction 
of a violation of Article of ·;;ar 69 or 96 and is manda.tory upon a 
conviction of a violation in time of war of Article of ·,iar 85. 

~r~ Judge Advocate. 

~~_....L/J.~-----'---~-__._, ~----- Judge Adv:ocate. 

~,;,,,~ , Judge Advocate, 

5 -
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SPJGN 
CM 243542 

1st Ind. 

War Department, J.A.G.o., 13 DEC l943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Robert R. Blank, Jr. (O-ll08488), Corps of Engineers• 

.2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the findings and sen
tence and to warrant cont'ir111S.t1on thereof. I reooT1111end that the 
sentence of dismissal be confirmed and ordered executed. 

,3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a f'orm of 
Executive action designed to carry into effect the foregoing recom
meridati.on, should such action meet with approval. 

liitYrcm C. Cramer, 
Major General, 

The Judge Advocate General• 

.3 Incls •. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 

(Sentence confinned. G.C.11.0. 39, 24 Jan 1944) 
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WAR DEPART'"iJENT 
Army Service Forces . 

In the Office of The Judge Advocate General 
(17)·11ashington, D. C. 

SPJGK 
CM 243667 

S- DEC 1943 

U N I T E D S T A T E S ) AKTILLF.S DEPARTMEl!'T 
) 

v. ) Trial by G. C. M:. , convened at 
) APO 853, o/o Postmaster, New 

Private SANTIAGO MONTALVO ) York, New York, 21 and 22 
(30401947): Company H. ) September 1943. To be hanged 
296th Infant1·,;. ) by the neck until dead. 

OPINION of the BOARD OF REVI:D'f . 
LYO~, HILL and ANDREWS, Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifications&·,, 

CluU?.GE Ia Violation of the 92nd Article of War. 

Specification& In that Santiago Montalvo, Private Company "71'', 
296th Infantry, did, at Santa Barbara, near A...-00 853, c/o 
Postmaster, New York, New York, on or about April 22, 1943, 
with malice aforethou6ht, willfully, deliberately, feloniously, 
unlawfully and with premeditation, kill, one Private Juan 
Figueroa-Hernandez, a hUJr,!Ul being, by shooting him with a 
pistol. 

CHARGE II& Violation of the 96th Article of War. 

Specification& In that Santiago Montalvo, Private Company"H1', 
296th Infantry, did, at Santa Barbara, near AP0·853, c/o 
Postmaster, New York, NY, on or about April 22, 1943, will
fully, unlawfully and feloniously attempt to comrnit suicide 
by shooting himself with a pistol. 

He pleaded not guilty to and was found guilty of the Charges and Specifica
tions. No evidence of previous convictions was introduced. He was sentenced 
to be hanged by the neck until dead. The reviewinG authority approved the 
sentence, reconnnended that it be conunuted to "dishonorable discharge, for
feiture of all pay and allowances due or to become due, and confinement at 
hard labor for the term of his natural lifen, and forwarded the record of 
trial for action under Article of War 48. 

http:CluU?.GE
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3. Summary of the evidence. 

At four o'clock in the after.noon of 22 April 1943, accused and deceased 
enGaged in a.;,1 argument which termina.ted in a hand-to-hand fight {R.8,11,12, 

. 15,24,29,33). The exact cause of the fight _is nowhere disclosed in the 
record. It took place in the little town of Santa Barbara, Puerto Rico, 
which is near their camp (R.8,24). 

Durin~ the course of the fif;ht, a part of accused's left ear was 
apparently bitten off by deceased (R.8,11,24,93,95). Deceased and accused 
were separated by other soldiers and civilians (R.8,14,24,27,28,34).

\ 

Accused was at that time in possession of a .45 automatic pistol. Wit
ness Jose C. Salcedo, a fellow soldier, took the pistol from accused, returned 
with it to cwnp, and gave it to another soldier livinG in the same barracks 
(R.24,25). The latter placed the pistol in accused's pistol holster, which 
was hanging on the wall near accused's equipment (R.69,70). 

After the fight, deceased.returned to camp, and later in the evening 
went to the home of a friend in Santa Barbara, to attend a religious cele
bration in the-nature of a wake (R.8,9,14,18,25). He arrived between 10 
and 11 p.m. (R.25)~ 

Shortly th~reafter accused arrived at this house, and either asked or 
called to deceased to come outside and talk with him (R.S,15,19,22). De
ceased left the house, and a few minutes later was found dead in the ditch 
across i;he road from the house {R.25,29,36,75). Accordin1,; to Captain · 
Abraham I. Braude, Medical Corps, A.P.o. 853, the cause of death was a 
bullet wound from a .45 automatic pistol fired at extremely close range 
(R.76,E'O). The wound was in deceased's chest, and punctured a major ar
terial blood vessel. Death was almost instantaneous {R.75,76). There 
were also two minor flesh wounds in the left arm (R.77,79). There were 
powder burns abou·i; the surface of the fatal bullet. wound (R.76). 

When. deceased left the house after having been called by accused, he. 
followed accused (R.13,22). Witness Salcedo and another witness, Private 
Antonio Figueroa Carrion, of another company, followed them a few minutes 
later (R.13). The shots were fired at about 10 p.m~ "more or less" (R.15). 

Accused was found lying near deceased, on the other side of t~e narrow 
road upon which the shooting took place. They were about two or t!'l.;ee feet 
apart (R.25,34,40,41,49; Pros. E:ics. A and B). Accused was leaning on some
thing, in a half-sitting position (R.42 )~ He was bleeding at the chest:, 
moaninb, and asking for water (R.37,41). Deceased was lying on his back, 
facine up, and his feet were towards·aocused's feet (R.42). 

At adcused's right he.nd lay a .45 automa.tio pistol (R.26,40,45,49). 
It is not quite ol,~ar whether the weapon was in accused I s hand {R.45) or. 
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lying next to it (R.26.49). Mr. Fruto Hernandez Ayala, a witness who 
arrived upon.the scene almost immediately. pushed the pistol away with 
his foot (R.45). 

A knife was found near deceased (R.41) with· the blade open (R.49, 
50.52,53). It was not more than two feet from deceased's body (R.51). 
Someone picked it up and gave it to witness. Second Lieutenant Juan F. 
Maldonado, Infantry. A.P.o. 853 (R.50,53). 

No one saw aocused in the act of firing the pistol. The estimates 
of the number of shots fired from it vary. ~~tness Israel Echevarria, 
a private in accused's company, heard four shots, about 10 minutes after' 
accused and deceased left the wake (R.10). Witness Saturnina Marcus Arus, 
the woman at whose house the wake was taking place, heard two shots (R.20, 
22). Witness Ayala heard "three of them close .together, and then one a 
little later" (R.39,43,47). Witness Salcedo heard "about 5 or 6, more 
or less" (R. 25). 

· One witness, Private Figueroa Carrion (R.28-38) saw deceased leave 
the house (R.2'9) and went out to look· for him. This witness heard at 
least one shot; and then, from a distance of 25 or 30 yards B)Na:y heard 
two more shots (R.30). He also saw the flashes from the latter two shots. 
wfuen a flashlight was used a few minutes later he saw accused at the place 
at which he had previously seen the flashes (R.30). He had seen one human 
figure or "shadow", at this place, just prior to the two shots (R.31). 
This shadow was about a yard from deceased (R.32). At ~he last shot the 
shadow fell, and this was the place where this witness found accused (R.37,
38 ). . 

This witness saw no one else there at the time (R.33). No other witness 
testifies to there beinE any third figure or shadow at the scene of the kill
ing. There is no indicatiqn anywhere in the record that the gun was "planted" 
at accused's hand, and, in fact. the defense raised no such issue. 

Lieutenant Maldonado definitely identified the pistol found near ac
cused's right hand as the one introduced upon trial (R.50). This pistol 
is also identified by Captain Willi'llll A. flood. 296th Infantry, e.ccused' s 
commanding officer. as the ono which had been issued to accused (R.57,62). 
There is also testimony in the record that accused's pistol holster in his 
barracks was empty at about 11 o'clock of the night the killing occurred 
(R.72). 

. Approximately five hours' time elapsed from the quarrel in the a~ernoon 
between accused and deceased, and deceased's death in the evening. There 
is no evidence in the record that accused and deceased saw each other during 
this interim. There is no evidence of any quarrel between the two at 8II.Y 
time during the evenine• 
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In the opinion of Captain Braude, deceased was facing "sidewards 11 

to the gun at the time he was shot (R.79). The fatal bullet was removed 
from the body (R.74,79), but apparently no ballistic tests were made. 

Accused received one bullet wound i~ the le~ ohest. The caliber of 
the bullet is not stated. There is some evidence of powder burns. The bullet 
which caused this wound was not found in a olinical examination. The bullet 
entered the chest and oame out of accused 1 s back. Captain Thompson E. 
Potter, Medioal Corps, Station H:>spital, A.P.o. 853, who examined and oared 
for accuaed during accused's recovery from this wound and complications, 
states that the wound could have been self-inflioted, or could have been 
caused by something else (R.93-96). 

Accused did not take the stand, and the defense offered no testimony. 

4. There is no reasonable doubt that accused killed deceased, and 
that there were present all the elements of murder. Accused had a motive 
for his act, in that during the quarrel which had taken place in the after
noon deceased apparently had bitten off_part of accused's ear. But the 
lapse of time between the two incidents, together with the fact that ac
cused undoubtedly returned to. his barracks, obtained repos.session of his 
pistol and sought out deceased in town later in the evening, are ample 
evidence of premeditation and malice aforethought. 

The shots were fired at point-blank range, as evidenced by the powder 
burns on deceased's chest, and the position of the two bodies. Witnesses 
who arrived on the scene almost immediately, found the bodies, and none 
suggests the presence of aI\Y third person who could have shot either accused 
or deceased. The gun was either in, or within inches of accused's right 
hand. 

The open knife found near deceased's body is of no significance. There 
is no evidence to oonnect deceased with the knife, by ownership or otherwise, 
or to indicate that he used it or threatened to use it against accused. 

There is ample evidence to sustain the findings under Charge II and 
its Specification. The bullet which wounded accused went into his chest. 
There were· powder burns about the wound. There is no evidence that de
ceased had a gun. At least one witness saw accused's shadow fall to the 
ground immediately after the last flash. There can be no reasonabie doubt 
that accused, after killing Figueroa. Hernandez, attempted to take his own 
life. 

5. Three questions involving admission of evidence during the trial 
require mention. Defense objected to the testimony given by Mrs. Arus and 
Mr • .A¥a.la on the ground that their names do not appear upon the charge 
sheet (R.16,43). No request was made by defense for a. continuance on the 
ground of surprise, nor is it shown that defense was prejudiced thereby. 
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There was no error. (CJ,{ 228146, Menefee) 

Defense objected to the identification by accused's oomma.nding officer 
of the pist.ol found near accused's hand at the scene of the killing as the 
one issued to accused on accused's W.D.A.G.O • .Form No. 33 (Pros. Ex. D). 
The ground of the objection wa.s solely that witness himself had not ma.de 
out the original document, all other opjections thereto being specifically 
waived (R.67). The objection is met by Manual for Courts-Martial. 1928, para
graph 117!:_, for it was clearly the official duty of the commanding officer 
who first made this entry to know the facts, and it is not necessary to 
call that officer. Presumably the entry was baaed on that officer's per
sonal knowledge. Furthermore, the pist.ol was sufficiently identified by 
Lieutenant Maldonado as that found near accused'• hand at the scene. 

There is also attached to the record a purported confession by accused 
that he shot deceased. In it accused definitely admits the killing. This 
confession, however, was ruled out by the court after thorough considera
tion of the circumstances under which it. was'made. There is no indication 
that the court was influenced in any way by it. 

6. Some confusion might have arisen over the ruune of the deceased, 
as it is set forth in the Charge Sheet. 

Deceased's name on the Charge Sheet is given as Juan Figueroa-Hernande&, 
and throughout the trial deceased is referred to as Juan Figueroa. As is 
pointed out in the Staff Judge Advocate•s review, the surname Hernandez 
is that of his mot~er, which by Spanish custom may be coupled with that 
of his father. All witnesses and parties obviously knew him as Juan 
Figueroa. No objection was raised by defense, and it is clear that the 
record was such as to inform the defendant of the charge against him and 
to protec~ him against a second prosecution for the srune offense (Jackson 
v. United States, 297 Fed. 22). 

7. The record is amply sufficient to support the findings of guilty 
of both Charges and their Specifications. 

- 8. There are attached t.o the record of trial recommendations of clemency 
signed by five members of the court, the Trial Judge Advocate, and the Assis
tant Trial Judge Advocate, recommending that the sentence be commuted to 
dishonorable discharge, total forfeitures~ and confinement at hard labor for 
life. There a.re also attached to the record of trial letters from the follow
ing officials and citizens of Guanio&., Puerto Rico, attesting to the previous 
good character and reputation of the accused& Cancio Perez, Mayor; Eduardo 
Peres Seda, loomber of the M.m.ioipal-Asa.mbly; Reverent Chrysostom Hoff, O.P., 
Oscar Padilla, Captain of Port Guan.lea, P.R., and Juan M. Santiago • 

. 9. The Charge Sheet shows that accused is 24 years of age and that 
he was inducted i~to the military service on 26 March 1941. 

- 5 -



(22) 

10. The court was le~ally·constituted and had jurisdictiop of the 
person and the offense. Ho errors injuriously affecting the substantial 
rit;hts of the accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial is let;ally sufficient 
to support the findings ·and sentence and to warrant confinnation of the 
sentence. The death penalty is authorized upon conviction of,Article of 
War 92. 

~~~~~~+--c;....,,·..__~·-S...,..__':::J~~-· Judge Advocate. 

A,dvoca.te.(On Le= ,Judge 

~Q(.~~ • .fudge Advocate. 

- 6 -
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1st Ind. 

War Departioont, J.A.G.o., - To the Secretary of War.
2 

Q DEC 1943 
1. Harewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 
Private Santiago M:mtalvo (30401947), Company H, 296th Infantry. 

2. The accused was found guilty of murder in violation of Article 
of War 92 and of attempted suicide in violation of Article of War 96. 
Ha was sentenced to be hanged by the neck until dead. The reviewing 
authority approved the sentence but recommended that it be commuted to 
dishonorable discharge, forfeiture of all pay and allowanoes due or to 
become due, and confinement at hard labor for life. 

3. I concur in the opinion of the Board of Review tha.t the record 
of trial is legally sufficient to support the findings and sentence ana.· 
to warrant confirmation thereof. Attached to the record of trial are 
recommendations of elem.ency signed by five members of the court, the 
trial judge advocate, and assistant trial judge advocate~ and letters 
of prominent oivil officials attesting to the previous good character 
of the accused. Under all the ciroWllBtances, I concur in the recommenda
tion of the reviewing authority that the sentence be confirmed but com
muted to dishonorable discharge, forfeiture of all pay 8.lld allowanoes due 
or to become due, and confinement at hard labor for life. I recommend 
further that the sentence as thus _modified be carried into execution 
and that the United States Penitentiary, Atlanta, Georgia, be designated 
as the place of confinemen~. 

4. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
de~igned to carry into effect the reoommendatiori hereinabove made, should 
such action meet with approval. 

~ c.. •~o,.._ ~. 

Atyron c. Cramer, 
~jor General, 

3 Incls. The Judge Advocate General. 
Incl.1-Reoord of trial. 
Inol.2-Draft of let. for 

sig. Seo. of War. 
Inol.3-Form of Ex. action. 

(Sentence confirmed but commuted to dishonorable discharge, total 
forfeitures, and confinement for life. G.C.M.O. 45, 28 Jan 1944) 





WAR DEPARTMENT 
.Ariny Service Forces 

In the Office of The Judge l\dvocate General 
'Nashington, n.c. · (25) 

SPJGQ 
CM 243603 

U N·I TED ST ATES ) ·cAMP ROBERTS 
) 

v. ) Trial by G.C.~., convened at 
) Camp Roberts, California, 22 

Second Lieutenant BOYCE ) October 1943. Dismissal and 
E. McJif!JLLEN (0-1323158), ) total forfeitures. 
84th Infantry Training ) 
Battalion. ), 

OPINION of the BOtUill OF REVIEW. 
ROUNDS, HEPBURN and FREDIBICK, Judge A.dvocates. 

1. The record of trial in the c~se of the officer named above 
- has been examined by the Board of Review and the Board submits this, 

its opinion, to The Jud~e Advocate General. 

2. Accused was tried upon the folloving Charges and Specifications: 

CHARGE I: Violation of the 85th Article of War. 

Specificationa In that 2nd Lt. Boyce E. lAcMullen, Co. "B" ~ 
84th Inf. Tng. Bn., was, at Camp Roberts, 
California, on or about 7 October 1943, 
found drunk while an duty as Assistant 
Platoon Leader. 

Clliul.GE II: Violation of the 96th Article of lWir. 

Specification: In that 2nd Lt. Boyce E. McMullen, Co. "B", 
34th Inf. Tng. Bn., was, at Camp Roberts, 
California, on or about 8 October 1943, 
drunk in camp. 

CHARGE III: Violation of the 63rd Article of War. 

Specification: In that 2nd Lt. Boyce E. Mc;iullen, Co. "B", 
84th Inf. Tng. Bn., did, at Camp Roberts, 
California, on or about 8 October 1943, 
behave himself with disrespect toward Major 
William H. Costlow, his superior oHicer, 
by saying in a defiant and contemptuous 
ms.nner "The God damn Maj or is not go:ing to 
do anyth:ing to me" or words to th9. t effect. 
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The, pr.osecution asked leave and was all<M"ed to amend the Specification 
of Charge III by substituting "7 October 1943" instead of 118 October 
1943. 11 Accused pleaded not guilty to and was found guilty of all· 
Charges and Specifications. No evidence of previous ccnvictions was 
introduced at the trial. He was sentenced. to be dismissed the service 
and to forfeit all pay and allowances due or to become ·aue. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. Pertinent evidence for the prosecution may be sUill!Iarized as 
follaws: 

Accused was a member of Company B, 84th Infantry Training 
Battalion stationed at Camp Roberts, California, but ai 7 October 1943 
had been assigned for duty with Company c. Second Lieutenant Joe 
Ingrasci was, on that date, leader of the second platoon and accused 
was attached to this platoon as a training instructor on the afternoon. 
of that day .(R. 6, ?). At 1245 P.M. Lieutenant Ingrasci saw accused 
just outside o! the orderly roan in the company area and observed that 
his eyes were glassy, his gait was unsteady and he smelled liqi.1or an 
his breath. 1/lhen asked whether he had been drinking accused said 11No 11 

and he again denied having done so at about 1:30 P.M. (R. 8, 9). 
During the la.st two hours of the afternoon training period Lieutenant 
Ingrasic lectured to the platoon and, although accused did not parti
cipate in the conference he was present, sitting beneath a tree at the 
rear of the platoon, where he fell asleep in full view of the group 
(R. 10). In the opinion of Lieutenant Ingrasci accused, while not so 
incapacitated that he did not know what b3 was doing, was, at the time 
in question, drmk (R•.13). 

First Lieutenant Richard T. Rosema.rk was the company coDDnander 
of Company C, 84th Infantry Training Battalion on ? October 1943, and, 
on the afternoon· of that day, at about two o'clock, he observed accused 
while on duty in the training area and noted that his eyes were rather 
glassy, his upper eyelids were drooping and sagged, his tongue was 
thick as he spoke and somewhat later he staggered as he walked. When 
asked whether he had been drinking he denied having done so but latar 
admitted to Lieutenant !tosemark that "he had a few with. the boys" 
en. 13, 15). In the opinion of Lieutenant Rosemark accused was, on 
that. afternoon, under the :infiuence of intoxicating liquor (R. 16). 

First Lieutenant Granville M. Wilde, senior instructor in 
the technique of light machine gun fire at Camp Roberts, California, 
had occasion to observe accused en the afternoon of 7 October 1943 
when, at about l o'clock, accused approached him in Co:npany D's train
ing area and asked where Company C was. After being told that Company 
C training area was 11d0\\n near the road", accused "wondered as to how 
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· he was there" and stated he thought he was :in the Company C area (R. 17, 
18). .lt about 4115 p.m~ Lieutenant Wilde Rs approached by accused with 
the request that he be permitted to ride on the truck because he had a 
sore leg. Lieutenant Wilde at first refused because of lack of space 
but., later seeing him wobbling from side to side :in the rear of his 
pl.atom, he-_pel'lllitted accused to get into the truck. Accused was very 
pale in the. fuce, was perspiring freely., his eyes had' a slightly glassy 
appearance and in the opinion of Lieutenant Wilde "he had overimbibed 
intoxicating liquor and was sick" (R•.19, 20). 

Second IJ.eutenant Gordon E. Gullikson, an officer of Co. C, 
84th Infantry Training Battalion, was present with the second platoon 
of that company en the afternoon of 7 October 1943. At ti'la time when 
accused had fallen asleep during Lieutenant Ingrasci, s lecture, 
Gullikson went to hi.ii and woke him up. He stated that accused, s eyes 
were glassy, he had a distinct odor of liquor about his person and, in 
his opinion., accused -was intoxicated (R. 22-23). 

M'3.jor William H. Costlow, commanding officer of the 84th 
Infantry Training Battalion, saw accused at 5145 p.m. on 7 October 
1943 when Lieutenant Rose:na.rk brought him to the Major's quarters and 
informed the latter that accused had been drinking on the field. This 
accusation was denied by ~Mullen but, when toJ4 by the Major that his 
condition showed he rad beEll drinking., he admitted that he had taken 
one drink at the noon hour (R. 24, 25). 

At eight thirty o'clock in the evening of the same day :Majol' 
Costlow ns in the lounge of the officers• quarters when accused came 

· in and sat down. At that time "he was in very bad shape" and the lsjor 
said "Lieutenant, if you don't straighten yourself up you are going 
to get in serious trouble" (R. 25). After a short conversation in 
which the Major accused him of being then drunk accused, denying the 
charge, left the room and having turned into the hall, out of sight,. 
but within the M'.l.jor' s hearing, said "that god-damned major will not 
do anything to me" (R. 25, 29, 31). Though the Major could see no 
one he did distinctly recognize accused 1 s.voice and he also distin
guished the voice of one other person in the hall at the time (R. 29, 
30). The tone of accused's voice was deep, but the Major would not 
say that it was either joking or disrespectful (R. 28). At the time 
the remark was made there were no other majors in the building and, 

. in fuct, no other majors in the battalion (R. 39). Immediately after 
this incident had occlll'red, Major Costlow went into the hall, made a 
telephone call to regimental headquarters and then took accused to the.· 
dispensary where, in his presence, Captain Soll,'. a medical officer 
examined accused.. ·After the examination he took accused, 'Who was very 
drunk, to his barracks in an ambulance (R. 32, 33). · 
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On the next morning (8 October 1943) .Major Costlow saw 
accused at 6145 and relieved him from further duty with Company c, 
telling him to report baclc to his old company for duty. At about 
ten o•clock a.m. the Major saw accused again, this time at the 
station hospital (R. 34). His face was flushed,his eyes were red and 
hi.a tongue was thick. · He could hardly walk and the right leg of his 
trousers was all wet. In the ll:l.jor•s op:inion he was very drunk and· 
accordingly he took him to his barracks and pl.aced him under arrest in 
quarters. While th~re he asked accused whether he had any 'Whiskey in 
his room to which accused replied that he did not have a drop and told 
the M:ljor to make a search. Thereupon the Major directed accused to 
open his foot-locker which he did, disclos:ing a quart bottle of whiskey. 
nearly full (R. 35, 3,6). 

Upon cross e:xaminatioo Major Costlow stated that, based upon 
accused's one week's work with his organization, he would rate him as 

· "excellent" and that, in his opinion, "if he would stay sober and get 
ai the ball he would be a. good officer" (R. · 38). 

Second Lieutenant James A. Moore, 84th Infantry Training 
Battalion, testified that he accompanied l~jor Costlow to the station 
hospi ta.l on the morning of 8 October 1943 and that he saw accused at 
that place. Accused was glassy-eyed, wore neither,~ tie nor leggings, 
his pants were wet and he staggered as he walked (R. 39-41). · 

First Lieutenant Robert N. Lensch, Command:ing Officer of 
Company B, 84th Infantry Training Battalion, saw accused at about 
twenty minutes to eight en the morning of 8 October 1943 at which time 
accused reported for duty. He looked a little unsteady on his feet, 
his face was fl.ushed and his eyes were just a little bleary (R. 41-43). 
At about ten o•clock he again saw accused in the company of Major 
Costlow and Lieutenants Moore and I'erguson and at that time his eyes 
had a fixed stare. His countenance bore a look of stupidity and he 
seemed "like a man 'Who didn't know 'Where he was" (R. 43). 

Captain Sidney N. Soll, Medical Corps, examined accused on the 
evening of 7 October 1943 and found h:iJn very definitely drunk. This 
opinion was corroborated by a blood-alcohol test which was made at the 
time and which showed a very high percentage of alcohol in accused rs 
blood (R. 45). Another similar test was made upon accused on the . 
morning of 8 October.1943 and this disclosed an even higher concentra
tion of alcohol in accused's blood than on the previous evening (R. 46, 
47). 

4. For the defense it was shown that at about eight or eight 
thirty o•clock on the morning of 8 October 1943, First Lieutenant 
Rollin R. Shannan, Medical Corps, examined and dressed an in~ury ori 
accused's ·left leg involving a rather extensive contusion and advised 
him to .see Colonel Cantrell for any further treatment. He saw no 
evidence that accused had used alcohol or was drunk nor did he smell 

. . 
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any liquor on his breath. The contusion was not of such nature as 
to cause accused to staiger but, in his opinion it could cause him 
to limp (R. 55, 56). 

Lieutenant Colonel l'lilllam B. Cantrell, Medical Corps , saw 
accused at about nine o'clock on the morning of 8 October 1943, at · 
which time he complained oi' a bruise on the leg. Upon examination 
it was determined that accused was unfit for active field duty and he 
W'd.S given a hospital admission slip (R. 50, 51). Vihen accused came 
into the office ha gave evidence of havine been drinking and during 
the fifteen minutes hi? was there his condition grew worse, so that 
when he was ready to leave, the colaiel thought he needed assistance 
and called his sergeant and instructed him to take charge of accused. 
As they left the office it was noticed that his pants were wet and 
urine dribbled from accused on to the 11oor as he went out into the 
hall (R. 53, 54). 

A.ccused elected to be sworn as a witness and stated that en 
the even:ing of 6 October 1943 he had slipped en the stairs and scraped 
the skin from his left shin. Though the injury was painful he put 
iodine ai it and thought it would be better in the morning. The next 
morning he started for the infirm9.ry but went, instead, · to the pa.rad e 
ground for machine ©lil drill where he stood all morning (R. 53, 59) • 
At noon instead of going to mess he went to his quarters and laid down 
to rest his leg. When he arose to go back to drill his leg pained so 
much he took one drink to ease the pain and make himself fe~l better. 
He then joined his company at about 12:45 p.m. Lieutenant Ingrasci 
asked him whether he had been drinking to which he replied that he had 
not for the reason that he did not want him to know that he had a leg 
injury (R. 60). He mo\l'ed out with the company and limped along for 
about three quarters of a mile. When the troops arrived at the train
ing area and discarded their packs accused was obliged to urinate 
and, since there was no latrine near, he had to go over behind a hill 
so that the trainees would not see him. While he was gone the com
panies moved out to their respective areas and when he returned he 
did not know where his company had gone. It was for this reason that 
he went into the D Company area and inquired about the location of C 
Company. When he did join his company he took part in machine gun 
drill with his platoon on the side of a hill. He was obliged to limp 
about on account of his leg. Lieutenant Roserna.rk approached him and 
inquired whether he had been drinking. He denied drinking any in the 
field but did admit taking a drink at noon on account of the sore leg. 
Iater he was sit ting in the hot sun listening to Lieutenant Ingrasci 

· and finally fell asleep. After being awakened by Lieutenant Gullikson 
he continued to sit on the ground so that when he finally got up, after 
two hours, he was stiff and ms obliged to stagger around before he 
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. . ' 
· could straighten out. He then asked permission to ride in to camp 

on the truck and when refused fell in with the platoon. L9.ter they 
picked him up and allowed him to ride in the truck. As soon as he 

· arr_;i.ved at his barracks he went in to the bar and drank three bottles 
of beer. Bf that time Jie was summoned to Major Costlow• a room where 
he was informed that Lieutenant Rosemark wanted him relieved from his 
(Rosem:i.rk 1 s) company for the reascn that accused had been drinking on 
the field and was unable to perform his duties. This accused denied 
and being angered at the accusation he and several canpanions went to 
the bar and started drinking beer. "Then after that we started drink
ing. We drank whiskey, gin, everything we could find and .fran that 
time on * * * I don 1t remember what happened" until the next morning 
when, at about 6145, l&jor Costlow ordered him to report to B Company. 
He did so and was told to report to A Company which .had gone out to 
the range. He then started for the range but his leg bagan to bother 
him and he stopped at the dispensary where, after an examination, he 
was told to go to the station hospital. Instead of going directly to 
the hospital he returned to his quarters and, while waiting for a taxi 
took a couple of drinks. He then went to the hospital by taxi and, 
although he was all right when he went :in to see Lieutenant Colcnel 
Cantrell, he began to feel bad, what with the heat of the room and his 
suffering with a "hangover". His kidneys were weak from the night 
before and he _-was unable to hold his urine and consequently wet his 
trousers. When he got to the admission office a major told him to come 
in after which he said "this man• s drunk" and accused answered "Yes, 
I got an awful hangover from last night and I had a couple of drinks 
a while ago and it made me woozy". They then made a blood test of 
accused and when W.jor Costlow arrived he went with him to Company B 
headqui.rters where the Major directed Lieutenant Lensch to start court
martial proceed:ings against accused imnediately. t..ccused admitted· 
that he was "pretty much" drunk when M:1.jor Costlow found him in Colonel 
Cantrell's office en the morning of 8 October 1943. 

5. Notwithstanding accused's effort to justify his limping or 
staggering about on the parade ground and drill fields of Camp Roberts, 
California, on 7 and 8 October 1943, by offering the plausible excuse 
of a badly bruised left leg, the testimony of four officers who ob
served him at his work fts a. training instructor on 7 October 194.3 and 
of his battalion· commander who saw accused immedia.tely after he had 
returned from drill on the afternoon of that day, conclusively estab- · 
lishes the fact that he was drunk while on duty on that date. Whatever 
ma.y have been the.Teal cause of his unsteady appearance when he walked 
there is ample testimony of other evidences of' his drunkenness on that. 
occasion. His eyes were glassy and his eyelids drooped; his tongue 
was thick; he had a stupid countenance; he bore an unmistakable odor 
of alcohol m his person and he admitted having "had a few (drinks) 
with the boys." 
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Nor can there be the slightest doubt that accused was drunk 
-in camp on 8 October 1943 as alleged in the Specification of Charge 
II. By his own testimony accused admitted i;articipating in a drink..:. 
ing orgy en the night of 7 October 1943 at which time, after drinking 
beer, he and his companions resorted to 'Whiskey, gin and anything 
they could find until his mind became a blank so that he remembered 
nothing of what occUITed thereafter until 6:45 of the follo-::ing morn
ing. When, insteaq. of reporting to his ~ompany for duty as ordered, 
he went instead to the station hospital where a Lajor, in his pr1:1sence 
and evidently referring to him, said "This man's drunk", accused 
frankly said "Yes, I cot an awful hangover. ft'om last night and I had 
a couple of drinks a while ago and it made me woozy." Nothing else 
is required to support the findings of guilt as to this Charge, the 
Specification of which was properly amended before arraignment. 

There was a strenuous effort made on the part of defense 
counsel to minimize the effect of the words spoken by accused on the 
night of 7 October 1943 immediately after he had left the room in 
'Which he and his battalion commander had been having a conversation 
regarding accused's misconduct. The Major had just admonished him, 
and although accused was out of sight as he turned into the hall, he 
was clearly and distinctly heard by Major Costlcnv to say "that god 
damned major will not do anything to me. 11 Inasmuch as there were no 
other majors in the building or, as a matter of fact, in the battalion, 
and coming so soon after the unpleasant interview, the reference was 
·clearly to Major Costlow. It was urged that this incident fell within 
the provision of th_e llmual for Courts-M:i.rtial which excepts certain 
situations fran the operation of Article of War 63. Thus: 

"It is not essential thD. t the disrespectful behavior be 
in the presence of the superior, but in general it is 
ccnsidered objectionable to hold one accountable under 
this article for Yihat was said or done by him in a 
purely private conversation"(M.C.?:.f., 1928, par. 133). 

Apparently, defense counsel rested his contention upon the fact that 
a voice, other than accused's, was also heard in the hall by Major 
Costlow and that, therefore, the words used by accused must be deemed 
to have been· "in conversation" and not "in the presence" of the major. 
Even though it could be said that accused was "in conversation" with 
the other person, it would require a strained interpretation to con
cede that such conversation was 11private 11 when the words could be 
heard, and were heard, in another room sixty feet awan nor can it be 
said that the language was not used "in the pnisence of the superior" 
-when the superior plainly heard them. This situa.tiori is not ooe of 

1 the kind contemplated by or embraced -within the provision relied upon. 
The objectionable remarks were ma.de in an open hallway and, having 
been heard by the major, were uttered !tin his presence" just as cer
tainly as though he had been able to see as well as hear the person 
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who spoke them. The words used by accused as alleged and proven were 
both ci.efiant and contemptuous arxl. the court properly frund accused 
guilty of behaving with disrespect towards his superio.r officer. 

, 6. Accused is .33 years and 9 months of age. The records of the 
Viar Department disclose that he was born in Bolivar, Mississippi, 
attended public schools, gradt1.ating from high school and attendine 
Milsap Cc;,llege for one year and Louisiana State University for two 
years. He was inducted 10 April 1942, attended the Infantry School 
at Fort Benning,· Georgia, was comnissioned a second lieutenant, 
Army of the United States, on 31 July 1943 and on the same date was. 
assigned to the Infantry Replacement Training Center, Camp Roberts, 
California. 

7. The court was legally coostituted. No errors injuriously 
· affecting the substantial rights of the accused were co.:runitted during 

the trial. The Boa.rd of Review is of the opinion tha. t the recorci. of 
trial is legally sufficient to support the findings and sentence and 
to warrant conf'irm.atiai of the sentence. Dismissal is authorized upcn 
conviction of a violation of Article of ifar 63 or 96, and is oandatory 
upon conviction of a violation of Article of War 85. 

j~ w.Y.Judge Advocate, 

' . 
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1st Ind. 

War Department, J .A. G.0.2 4, NOV 1943 - To the Secretary or War.· 

1. Herewith transmitted for the action of the President are 
the recbrd ·or trial and the opinion of the Board ~r Review in the 
case of·second Lieutenant Boyce E. McMullen (0-1323158), 84th 
Infantry Training Battalion. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confil'lilation thereof. I recommend that 
the sentence be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for ~is action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval.· 

~... ..---·----v--r-
Myron c. Cramer, 
Major General, 

3 Incls. The ?udge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for sig. 

Sec. of War. 
Incl.3-Form of Ex. action. 

(Sentence confinned. G.C.M.O. 9, 6 Jan 1944) 
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WAR DEPARTh!ENT ' 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. (\; t) 

(35) 
SPJGH 11 DEC 1943 
CM 243661 

UNITED STATES ) EIGH'ffl SERVICE CCMMAND 
) JJU!Y SERVICE FORCES 

v. ) 
) Trial by G.C.M., convened at 

First Lieutenant HAROLD H. ) Camp Wolters, Texas, 26 
S'IBAHIEM: (o-885034), Finance ) October 1943. Dismissal, 
Department. ) total forfeitures and conf'ine

) ment tor ten (10) years. 
) Penitentiary. 

OPINION of the BOARD CF REVIEW 
rm:VER, LOT'IERHOS and ~COLL., Judge Advocates 

1. The· Board of Review has examined the record of trial in the 
case o! the o!!icer named above and submits this, its opinion, to 1he 
Judge Advocate General. 

2. 1he accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation o! the 61st Article of' war. 

Specification: In that First Lieutenant Harold H. Strahlem., 
Finance Department, Headquarters El.ghth Servica Camnand., 
did., without proper leave, absent himself !roa his station 
at Dallas, Tex.as., f'rom about 26 March 1943 to about 27 
September 1943. 

CHARGE Ila Violation of the 94th .Article of' war. 

Specification 1: In that First Lieutenant Harold H. Strahlem, 
Finance Department, Headquarters Eighth Service Camnand., 
did., at Love Field., Texas., on or about 9 July· 1943., present 
for approval and payment a claim against the United States 
to Second Lieutenant M. c. Deason., Agent Finance ot'ficer 
at Love Field, Texas, acting for Colonel Herbert Baldwin., 
an officer of the United States duly authorized to approve 
and pay such cl.aims, in the amount o! $621.20, for pay and 
allowances alleged by the said First Lieutenant Harold H. 
Strahlem to be due him as an officer of the United States 
~ for the months o! May' and June., 1943, which claim was 
false and fraudulent in that the said First Lieutenant 
Harold H. Strshlem was abs.ant without leave from his sta~on 
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throughout said months of Mq and June, 1943, · and ns not 
entitled to claim or receive any pay and allowances during 
said period of tillle, and which claim was then known by the · 
said First Lieutenant Harold H. Strahlem to be false and 

fraudulent. 

Speci!ication 21 Similar to Specif'ication l except u !ollowsa 
· at Ell11'€ton Field, Tex.as, about 9 August 1943, presented 

claim for $676 for June and J~ 1943 to Lieutenant Colonel 
Edward. Robinson, Jr., Finance otticer, having previously 
received pay and allowances !or June 1943, and having been 
absent without leave in June and July 1943• 

Speci!ication 31 In that First Lieutenant Harold H. Strahlem, 
Finance Department, Headquarters Eighth Service Command, 
did, at Camp Beauregard, Louisiana, on or about l October 
1941, presEnt for approval and payment a claim against the 
United States to Lieutenant Colonel David R. Nimocks, 
Finance Of'ficer at-Oamp Beauregard, Louisiana, an officer 
of the United States d~ authorized to pay such claims, 
in the amount of $404.00, for services alleged to have been 
rendered to the United States by Major Milton B. 'lhweatt, 
Infantry, which claim was false and fraudulent in that the 

said First Lieutenant Harold H. Strahl.em, for the purpose 
of obtaimng ~ent of said claim, did forge the signature 
of the said Major Milton B. 'lhweatt to a YTar Department 

· voucher, No. 1142, !or pay and allowances alleged to be due 
the said Major Milton B. 'Ihweatt as an o!ficer in the United 
States A:rsrq, and llhi.ch said claim .as then known by the said 
First Lieutenant Harold H. Strablem to be false and fraudulent, 
and 1n pursuance of ea.id !alse and fraudulent claim the said 

, First Lieutenant Harold :a:. Strahlem did, on or about 10 
October 1941, receive from the said Lieutenant Colonel David 
R. Nimocks a United States Treasury check, No. 59010, dated 
10 October 1941, 1n the sum of $404.00, payable to Milton 
B. Thweatt, Major, In!antry. 

Specification 4a Similar to Specification 3 except as followsa 
· submitted claim .bout 31 October 1941 on voucher No. 4571 
!or $405.80 and received check No. 63571 dated 31 October 
1941. 

Specification 5: Similar to Specification 3 except as i'ollowsa 
submitted claim in the name of Captain James H. Nicholson, 
Medical Corps, about 31 July" 1941 on voucher No. 4992 for 
$.357.20 and received check No. 39005 dated 31 July 19hl. 
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Specification 6: Similar to Specification 3 except as follows1 
submitted claim in the name of Captain James H. Nicholson,· 
Medica1 Corps, about l September 1941 on voucher No. 183 
for $3S7.20·and received check No. 496S6 dated 4 September 
l~. . -

Specil'ication 7a Similar to Specification 3 except as 1'ollows1 
submitted claim in the name of First Lieutenant Vernon D. 
Boyd, Infantry, about JO June 1941 on voucher No. 2412 for 
$271 and received check No. ·36S46 dated 23 Ju~ 1941. 

Specification 81 Similar to Specification 3 except as follows: 
submitted claim in the name of First Lieutenant Vernon D. 
Boyd, Infantry, about 31 J~ 1941 on voucher No. 4993 for 
$272.20 and received check No. 39006 about 31 July 1941. 

Specification 91 Similar to Specification 3 except as follows1 
submitted claim in the name of First Lieutenant Julian o. 
Parker, Medical Corps, about 12 August 1941 on voucher No. 
12S9 for $26J.87 and :received check No. 42187 dated 12 
August 1941• 

Specification 101 Similar to Specification 3 except as follows: 
submitted claim in the name of First Lieutenant Julian G. 
Parker, Medical Corps, about 4 September 1941 on voucher 
No. 181 for $26J.87 and received check No. 496S4 dated 
4 September 1941. 

Specit'ication llz Similar to Specification 3 except as follo"WS: 
submitted claim in the name or First Lieutenant John B. 
Dunbar, Field Artillery, a bout 21 October 1941 on voucher 
No. 2SJO for $271 and received check No. 61012 dated 21 
October 1941. 

Specification 121 Similar to Specification 3 except as followsa 
submitted claim in the name of Second Lieutenant Everett 
s. Dennis, Infantry, about 31 July 1941 on voucher No. 2323 
for $183.60 and received check No. 43926 dated 21 August 1941. 

Specification 131 Similar to Specification 3 except as follews: 
submitted claim in the name of Second Lieutenant Everett· 
s. Dennis, Infantry, about 31 August 1941 on voucher No. 
2073 for $18,3.60 and received check No. 54066 dated 18 
September 1941. 

He pleaded guilty to and was found guilty of all Specifications and 
Charges. He was sentenced to dismissal, total forfeitures, and coni'ine

.ment at hard .labor tor twenty-five years. '.l.be review.i.ng authority 
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approved the sentence, but reduced the period of confinement to ten 
years, desi.enated the Federal Penitentiary, Leavemvorth, Kansas, as the 
place of.confinement and forwarded the record of trial for action under 
the 48th Article of \~ar. 

3. For the prosecution it was stipulated that accused was con
tinuously in the military service from l January 1941 (Ex. l) and that 
each of the financ~ officers named in Specifications 1 to 1.3, ChEl.rge 
II, was at the time and place alleged an officer authorized to pBi1' 
claims of the ld.nd set forth (Ex. 6). As to Charge I, a copy of an 
order dated 14 March 1943 assigning accused to the Eighth Service Com
mand and an extract copy of the morning report of 1801st Unit, Eighth 
Service Command (Exs. 12 and 13 to Ex. 2) were introduced in evidence. 
The morning report showed accused from detached service en route to 
absent without leave 26 March 1943 and from abse,t without leave to 
absent in confinement 27 September 1943 (R. 6, 13)• · 

By stipulation (Exs. 2 and 3) in suppoft of Specification l 
and 2, Charge II, copies of the pay voucher of ..,accused for May and June 
1943 in the amount of $621. 20 (Ex. l.)A to Ex.· 2) and of his pay voucher 
for June and July 1943 in the amount of $676 (Ex. l5 to Ex. 3) were 
introduced in evidence. It was stipulated (Ex• .3) that accused signed 
and presented the original. of the latter voucher. As to Specification 
J, Charge II, it was shown by stipulation (Ex. 2); that Major Milton B. 
'lbweatt wou1d testify that he did not s~ vouch,r No. 1142, photo
static copy of which was attached (Ex. 2 to Ex. 2); that he did not 
authorize anyone to sign his name thereto; that he did not indorse United 
states Treasur;r check No. 59,010, photostatic copy o! which was 
attached (Eic. 2A to Ex. 2)J that he did not authorize anyone to iridorse 
the same for him; that he received his pay and allowances !or the period 
o£ time shown on the voucher· referred to, by means of another and dit-
1'erent voucher signed and presented b;y him; and that he received no part 

. of the proceeds of the check referred to. .As to Specifications 4 to 1.3, 
Charge II, it was stipulated (Ex. 2) that the following persons would 
testify to the same ef!ect except as noted': Maj or Thweatt aa to voucher 
No. 4571 (Ex. 1 to Ex. 2) and check No. 63,571 (Ex. lA to Ex. 2); 
Lieutenant Colonel (then Captain) James H• Nicholson as to voucher No. 
4992 (Ex • .3 to Ex. 2) am check No. 39,00, (Ex • .3.A. to Ex. 2), and ai to 
voucher No. 18.3 (Ex. 4 to Ex. 2) an:l check No. 49,656 (Ex. hA to Ex:. 2); 
Captain (then First Lieutenant) Vernon D. :Efoyd as to voucher No. 2412 
(Ex. 5 1;o Ex. 2) and check No. 36,546 (Ex. 5A to Ex. 2), and as to 
voucher No. 499.3 (Ex. 6 to Ex:. 2) and check No. 39,006 (Ex. 6A to Ex. 
2); Captain (then First Lieutenant) Julian G. Parker as to voucher No. 
1259 (Ex. 7 to Ex. 2) and check No. 42,187 (Ex:. 7A to Ex:. 2), and as to 
voucher No. 181 (Ex. 8 to I?c• 2) and check No. 49,654 (Ex. 8A); First 
Lieutenant John B. Dunbar as to voucher No. 25.30 (Ex. 9 to Ex. 2) and 
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check No. 61,012 (Ex. 9A to Ex. 2); and Second Lieutenant Everetts. 
Dennis as to voucher Uo. 2323 (Ex. 10 to Ex. 2) and check No. 43,926 
(Ex. lOA to &. 2). and as to voucher No. 2073 (Ex. ll to Ex. 2) and 
check No. 54,066 (Ex. lli to Ex. 2). It was stipulated further (Ex. 3) 
that each of the checks rei'erred to in Specificati.ona 3 to 13, Charge 
II, was indorsed by accused and deposited by him to his account in a bank in 
Alexandria, Louisiana (R. 6-7). 

There was also introduced in evidence by stipulation (Ex. 5) a 
question and answer statement (Ex. 14 to Ex. 5) made by accused, af'ter 
proper warning, on 28 September 1943, to Mr. Ira I. Brought, United States 
Secret Service, at Toledo, Chio, substantially as follows: accused had 
been in the Anny since 2 November 1936; beginning in the summer of 1941, , 
'When he was chief of the officers• pay section at Camp Beauregard, 
Louisiana, with the duty of preparing pay vouchers, he caused about eleven 
vouchers to be issued in a total amount of about $3233; he caused these 
vouchers to go to the accounting di.vision for issuance of checks; he 
received the checks; and after forging the names of the payees deposited 
the checks in his bank account. With the money so obtained accused bought 
two horses, "a lot of Scotch and Soda" and a car, and paid general 
living e.i.openses on a higher plane than his rank permitted• .A.bout Febru
ary or !Arch 1942 accused went overseas, was in England until Nove~er, 
was appointed a first lieutenant on 1 September 1942, served in North 
Africa until about 15 March 1943, and ffllile in Africa did not defraud the 
Government of any money. After his return to the United States he re
ceived soma salary by identifying himself' at certain ~ posts. He is 
married, has a baby son, and bad never been arrested before (R. 11-12). 

On 12 October 1943, at Camp Wolters, accused, after proper warn-
1.ne, made a statanent in question and answer form (Ex. 4) to Major Leon 
Jaworski, investigating officer, substantially as follows: accused 
served as an enlisted man from 2 Noveni:>er 1936 to about 6 July 1942, 
when he was appointed a second lieutenant. He married on 7 July 1941. 
During the period from l June to 31 December 1941, accused. (then a techni
cal sergeant) was chiei' of the officers' pay section at Camp Beauregard, 
Louisiana. He was shown the vouchers an::l checks referred to in Speci
fications 3 to 13, Charge II {photostatic copies attached to the state
ment) but declined to answer most questicns with reference to them. 
While accused was overseas his l'life received an allotment every month 
except the month when he was appointed a second lieutenant. When accused 
returned to the united States from Africa, he landed at an airfield at 
Miami about 23 March 1943, did not report to the commanding officer, and 
went without leave to his home in Toledo, Ohio. Shortly af'terward he pro
ceeded to Dallas, Texas, but did not report to the Eighth Service Com
mand. About JU1y and August he drew a pay and allowance voucher at Love 
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Field and one at Ell.1ngton Field, arxi identified the one submitted at 
Love Field (cow attached to the statement). He knew that he was not. 
entitled to a pay and allowance check llhi.le he was absent without 
leave. He received the money on these vouchers in cash. About 27 
Septeni:>er he was apprehended in Toledo, Ohio 'b7 civil authorities. 
As· to the statement made at Toledo to Mr• Brought, he stated that he had 
"more or less" said "yes• to everything he was asked and that there 
were eome things he "would like to add later" (R. 7-ll). 

4. For the defense accused testified that he reported for dut7 at 
Camp Beauregard in December 1940 and served in "about every sect.ion" ot 
the finance department there. New men were constantly being trained in 
the department, and because of that tact and the large amount of work, 
accused worked about 18 hours a dey- and also on Sundays. He had one 
ten-dq furlough, which he was advised to take on account of his health, 
to prevent a nervous breakdown. He volunteered !or foreign service 
three times, and received orders effective in Februaiy 1942 to go over
seas. Later when he received orders to return-to the united States, he 
was relieved from du-cy, and knew or suspected 1lhy he was being returned. 
When he landed in the lmited States he did not report to the Eighth 
Service Camnand, because he wanted to see his wife 81'ld his son, bom 
while. he was overseas, and knew that if' he went to 00.las he would not; 
see them for a long time (R. 13-16). 

On cross-examination he stated that the furlough he referred 
to was in June 1941 and did not help his condition. He bought two 
horses in August 1941 and rode them trequentq for relaxation. He 
lived ntoo high" and drank too much. As to each of the vouchers in evi
dence he signed the name of the officer whose signature purported to 
appear~ Then be received the check that the voucher called for, ac
cused forged the name of that officer on the check, then indorsed the 
check and deposited it in his bank account. When accused returned to 
the United States 1n March 1943, he went to Toledo to see his family, 
then came to l)allas intending to report to the Eighth Service Camnand, 
•got cold feet• and did not report. He travelled from place to place, 
and his family. did not know where he was. Accused went to Love Field 
and drew a pay and al.lcwance voucher £or May and Jlme 1943. He also 
drew one £or June and July at Ellington Field. He knew at the time that 
he was not entitled to pay. He later returned to Toledo, where he was 
apprehended. lihen awrehended he had his clothes packed to return to 
Dallas (R. 16-2.$). : . 

.$. 'lhe evidence shows and the pleas of guilty admit that accused, 
while a noncamnissioned officer in the finance defartment at CSmp 
Beauregard, Louisiana, during the period from June to October 1941, 
presented £or approval and payment eleven false and fraudulent claims 
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in the form of vouchers for pay and allowances claimed to be due six 
of'.ficers, as alleged in Specifications 3 to 1.3, Charge n. He forged 
the signatures of these officers on the vouchers, and recei.Ted the checks 
issued on the vouchers. The evidence further shows that accwsed torged 
the names of these officers ai the checks receiTed by mi, and deposited 
the proceeds in his personal bank account• 

.As to the Specification, Charge I, it is shown that accused was 
absent 111 thout leave from about 26 March 1943 to about 27 Sept;eai>er 194.3. 

While absmt without leave and for that reason not entitled to 
pay and all01Jances, accused presented tor approval am payment a cl.aim tor 
his pq and allowances for lif~ and June 1941 at Love Field, a1ld. a s:bd.lar 
claim tar June an:l July at Ellington Field, as alleged in Specifications 
land 2,. Charge II• The evidence !urt.her shows that he collected 1n cash 
the amount of the claim in each instance. 

6. The accused is .32 years of age. The records of t.he O!!ice of The 
Adjutant General show his service as followsa Enlisted service from 2 
November 19.36; temporarily appointed seccnd lieutenant, Arnu' of the United 
States, and active dut;y 6 July l942J temporarily pranoted to first 
lieutenant., Army of the United States, l September 1942. · 

7. The coort was legally constituted. No errors injuriously affect
ing the substantial. rights of the accused were canmitted during the trial. 
The Board of Review· is of the opinion that the recard o:t trial 1a le
gally su!ficient to support the findings of guilt)" and the sentence, and 
to warrant caif'irmation of the sentence. Dismissal. is authorized upon 
conviction of a Violation of the 61st or 94th Article of war. Cont'ine
mem;. in a penitentiary is authorized under the 42nd .Article or War for the 
offense of knowingly presenting a false and fraudulent clailll against the 
United states, b;y secticn 29 or the Criminal Code of the United State• 
(18 u.s.c. 73). 

--"L;:;....· ___........~...;...~·-'_. ,Judge Advocate~~;;.i..e/?7 ___ 
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1st Ind. 

war Department, J.A.G.o., 1 5 D£C 1943 · - To the Secretary of War. 

1. Herewith transmitted for the-action of the President are the 
record of trial and the opinion of the Board of Review in the case ot 
First Lieutenant Harold H. Strahlem (0-885034), Finance Department.·. 

2. I ccncur in· the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence, a.nd to warrant coni'irmation of the sentence. The accused, while 
an enlisted man :l.n 1941, knonngly presented for payment eleven .false and 
.fraudulent claims, aggregating $3,233 • .34, for pay am. allonncea in the 
names of six officers, llhose signatures he forged on supporting vouchers, 
e.nd received thited States Treasury checks issued on these claims (Specs. 
3-13, Chg. II); was absent without leave £or about six months in 1943 
(Spec., Chg. I); and, llhile absent ldthout leave and not entitled to pay 
and allowances, presented for payment false and fraudulent claims there
for, £or May and June, and £or June and JU4" 1943, in the aggregate amount 
of $1,297.20 (Specs.land 2, Chg. II). He collected t}:le proceeds of all 
the claims presented. I recommend that the approved sentence to dismissal, 
total forfeitures and confinEITlent at hard labor for ten years be confirmed 
and carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record to the Pres~dent for his action, and a form of Execut1Te 
action carrying into effect the recoD111endation made above. 

~ ~- ~A_u-•• '> ... 

Myron c. Cramer, 

.3 Incls. 
Maj or General, 

The Judge Advocate General • 
Incl.l-Record of trial. 
Incl.2-Di't. ltr. for sig.

s/w.
Incl.3-Fonn of action. 

(Sentence confinned but confinement reduced to five years. 
G.C.M.O. 72, 15 Feb 1944) 

-8-

http:1,297.20


WAR'DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advoc~te Genen.l. 
Washington, D.c. 

(43) 
t 4 APR 1944SPJGH . 

CM 243674 
. ·-

U N I T E D S T.A T E S ) EIGHTH SERVICE CCIJMA.ND 
) ARMY SERVICE FCRCES 

. v. ) 
) Trial by G.C.M., convened at 

Private HARRY R. BEVER ) Fort Sill, Ok:lahana, 11-13 
(17045348), Headquarters ) October 1943. To be hanged by 
and Headquarters Canpacy-, ) the neck until dead. 
2nd Battalion, 505th Para ) 
chute Infantry, Fort ) 
Benning, Georgia. ) 

OPINION of the BOARD OF REVIEW 
DRIVER, O'CONNOR and LOT'mRHOS,Judge Advocates. 

• 

1. The Board of Review has exmnined the record o£ trial in the case 
of the soldier named above and submits this, its opinion, to The Judge Advo-. 
cate General. 

2. The accused was tried upon the following Charges and Specifications& 

CHARGE I: Violatiai of the 92nd Article of War. 

Specification: In that Private Harry R. BeTer, Headquarters and 
Headquarters Company, Second Battalion, SO.5th Parachute In
fantry, did, at Amarillo, Texas, on or about 22 July 1943, 

· with malice aforethought, wi.li'ull;r, deliberately, feloniously, 
unlawfully, and with premeditation kill one C. c. Wood, a 
human being, by shooting him with a revolver. 

CHARGE II: Violation of the 58th Article of War. 

Specification: In that Pr.ivate Harry R. Bever, Headquarters and 
Headquarters Compaey, Seccnd Battalion, 505th Parachute In
fantry, did, at Fort Benning, Georgia, en or about 3 August 
1942, desert the service of the United States and did remain 
absent in desertion until he was apprehended at Amarillo, 
Texas, on or about 14 September 1943. 

He pleaded not guilty to the Specification, Charge I and to Charge I, gullty 
to the Specification, Charge II, except the words "desert" and "in desertion", 
substituting therefor, .respectively, the words "absent without leave from" 
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- and "without leave", and not guilty to Charge II but guilty of a violation 
of the 61st Article of War. He was found guilty of all Specifications and 
Charges and was sentenced to be hanged by the neck until dead. Evidence 
of two prior ccnvictiais by sunnna.ry crurt-fflal'tial, one for being absent 
without. leave for 11 days and the other £or being drunk and disorderly 
and failing to fall in for reveille, was introduced. The reviewing au
thority approved the sentence and forwarded the record of trial for action 
under the 48th Article of War • 

.3.. The evidence for the prosecutions 

A• Charge n. By a written stipulation (Ex. 17) dated 2 October 
194.3 it was stipulated between the prosecution and the defense that accused 
left his organization, Headquarters Compa.ey, 2nd Battalion, 505th Para
chute Inf'antr.r, Fort Benning, Georgia, on .3 August 1942 and "ever since" 
had bean absent therefrom. .ln extract copy of the morning report of the 
same organization (Ex. 1) sh01red accused from duty to absent without leave 
on .3 August 1942 (R. 10-12). 

Accused was arrested by the civil police in Amarillo, Texas, on 
2,3 July 194.3 in connection with the offense alleged in the Specification 
of Charge I. At the time of his &?Test he stated that his name was Jack 
Edwards. He had in his possession a selective service registration 
certi.f'icate (Ex:. 16), social security cards, war ration books and numerous 
other documents in that name (Exs. 2 and .3). The document bearing the 
earliest date was a statement of Victory tax withheld on wages in the amount 
of $1,6.8.3 by an employer in Cincinnati, Ohio on 25 March 1943. Accused 
had been known to his friends in Amarillo as Jack Ecbrards and had been 
wearing civilian clothes since earq in July 1943. He told the police that 
since sane time in April 194.3 he had been working as a cook in cafes in 
Amarillo and prior to that time had worked in Phoenix, Arizona. During July 
194.3 there was an ArrI1y air post at .Amarillo and the military police had an 
office in the police station in that city. Accused was held by the civilian 
authorities from the time of his arrest until he was turned over to the 
m111tary police on 14 September 1943 (R. 56, 59, 62, 94~97). 

£• Charge I. Shortly after midnight on 22 July 1943, Mr. c.c. 
Vlood left his cafe :in Amarillo 'With his wife and drove to his home, 
arriving in about 10 minutes. His· dwelling house was on the east side o.f 
Alabama Street which runs north arxi south. After Mrs. Wood had alighted, 
her husband, in accordance with his usual custom, backed the car in such 
a way as to throw the beam from the headlights on the front; porch. She 
unlocked the front door and he drove into the driveway on the south side 
of the house lea.ding to the garage at the rear. Mrs. Wood went; through 
the dining room to the kitchen., turned on the lights in both rooms, and was 
just about to open the back door to let her husband in, 'When she heard him 
call o-qt to her in such an unnatural voice that she knew 11there was something 
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wrong". She opened the door and called to him but he did not answer. The 
car was standing on the driveway w.l.th the door open and the lights on. 
She called her daughter, 'Who lived near by, and the police were summoned. 
She did not again see her husband alive. Mrs. Wood did not hear aey- shots 
fired but the dining room and kitchen through Vihich she passed :,rere on the 
north side of the house and between them and the drivew~ tl)e'fe were 
intervening rooms in 'Which all the wir.dows were closed. Mr,.::Wood bad about 
$7.$'0 on his person and none of it had been taken from him when his body 
was fOUlld by the police. In the cai.duct of his restaurant business he pai8: 
cash for everything and it was his custom to carry enough money to meet his 
operating expenses (R. 31-37). 

At about 12120 a.m. on 22 July Mrs. Rosaline Clary was standing 
on the west side of Alabama Street about forty-eight of her own "footsteps" 
north of the Wood residence, waiting for her husband when she saw a car 
drive up to the house and a woman get out and go in and turn on the lights. 
After the car had gone into the driveway Mrs. Clary heard two shots, "a 
scuffle and a yelln, which all seemed to happen at once. When asked on 
cross-examination to state the "number of minutes" that had passed from the 
time the car drove up in front of the house until she heard the commotion 
and the shot.a she replied that it was "a very few minutes. The exact 
number is not known" (R. 41-44, 124). 

. When the chief of police of Amarillo who knew Mr. Wood, went to 
the Wood residence in company with the county sheriff at about 1100 a.m. 
en 22 July he fourxi the dead body of Mr. Wood ~g opposite the front 
porch at the southwest corner of the house. The car, a coupe, was facing 
toward the rear, had the left door open, and was standing on the driveway 
at the southeast corner of the o'welllng. There was a dense growth of 
shrubbery and weeds on both the north and south sides of the driveway. On 
the south side about 2 feet back of the rear end of the car there was a 
recess in the weeds and shrubbery as if someone recently had stood there. 
At the southeast corner of the house there was "quite a quantity of blood 
down in the weeds" and a trail of blood spots ext.ended from that point west 
along the driveway to the body, where there was a large quantity of blood 
(R. 66-10, 149-151, 160-161; Exs. 4, s, 1, a. 10). 

An autopsy performed by a pathologist upon the body of :Mr. Wood 
on the afternoon of 22 Ju1y disclosed a hole through the middle of the left 
thumb at the first joint, some excoriation or skinned places "over his nose 
and eye" an::l a wound from a bullet ffllich, after entering below the collar 
bone on the lef't side, had passed through the second rib, the upper lobe 
of the lef't lung, the pericardium sack, the pulmonary artery, the middle 
lobe of the left lung and had lodged under the skin over the fourth rib on 
the right side. Death resulted from a hemorrhage induced by the penetration 
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of the pulmonary artery. The pathologist estimated that the weight of the 
deceased was abcut 175 pounds (R. 27-29). · 

A .22 caliber Hamilton and Richardson revolver was found shortly 
after 4:00 p.m. en 23 July in a street drain at the corner of Second and 
Taylor Streets in Amarillo about 2 miles from the Wood home and about 2 
blocks from the Amarillo Hotel where accused had been living. This re
volver, which was introduced in evidence (Ex. 6) contained seven loaded 
ca.rt.ridges. The other two chambers of the cylinder were empty.. The re
volver had been stolen from the residence of Mr• H. H. Ratliff, the owner, 
about a week or ten days prior to 21 July. Ratliff was well acquainted 
with accused and tmy had been in Mr. Wood's cafe together drinking beer 
"three or four or five times". Accused on one occasion had remarked to 
Ratliff that Mr. Wood always carried a lot of money and that he {accused) 
would like to have "what Mr. Wood was worth or what he caITied" (R. 45-49, 
73, 86-89). 

Mr. Charles D. Woodall met accused in Amarillo about 7 or 8 July 
and several days later, at the suggestion of accused, they drove out to 
Ratliff 1s house in a taxicab to get some liquor. Accused went into the 
house while Woodall ranained in the cab. After four or five minutes accused 
returned and as it •appeared" that the whiskey "was gone" they went to the 
hotel roam where Woodall was staying. There accused removed a pistol from 
the inside of his shirt; and stated that he had taken it from the house which 
they had just visited. That evening at a night club accused introduced 
Woodall to Ratliff, gave Woodall the gun to carry and stated that he did not 
want Ratliff to know that it was in his possession. Upon their return to 
Yloodall' s Hotel, the Blackstone, Woodall returned the gun to accused. 
At the trial when Woodall was shown the revolver found in the street drain 
(Ex. 6) he stated that "It appears to be the gun" {R. Sl-56). 

Mr. Glenn w. Wilson met accused about 15 days prior to 22 July. 
Wilson knew Ratliff and l'lhile on a fishing trip had fired the latter's .22 
revolver. One afternoon abcut 12 July in Wilson's room in the Blackstone 
Hotel, accused stated that he had "swiped• a gun from Ratlif'f and took the 
revolver out from um.er the mattress on the bed. It looked to Wilson like 
Ratliff's gun. Wilson told accused to take it a'Wa¥ from there as he did 
not want Ratliff to think that he (Wilson) had it lR. 59-62). 

The Ratlil'f revolver and two bullets, one taken !rom the body of 
the deceased and another 'Which fell i'ran his clothing du.ring the autopsy, 
·were sent to the Washingtcn laboratory of the Federal Bureau of Investiga
tion "Where they were examined by Yr. Thanas F. Boughman., the head of the 
fire-arms and explosives section of th, laborato17. He found that the two 
bullets were .22 caliber "Western Illinois" buUets similar to a number of 
cartridges which were submitted w.ith the revolver. The rifling marks on 
t1;e bullets were similar to the marks left by a .22 caliber Harrington and 
Richardson revolver. Mr. Boughman fired four tes£ cartridges in the Ratliff 
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revolver and, with the aid of a special microscope, compared the test 
bullets with the two evidence bullets. He found a number of •individual 
simUar:1.ties1 between the two groups but they did not have enough indi-

,.yidual' characteristics or marlcings to positivdly identify the Ratliff gun 
as the weapon .t'rom 'Which the evidence bullets were fired. Mr. Boughman 
also toun:l some minor dil.t'erences in the markings on the two groups of 
bullets but such differences were not irreconcilable and could have been 
due to changes taking place in 'the gun !'rom shot to shot. It was not 
possible to make a positive identificaticn of bullets £ired .from the 
Ratliff gun for the reason that its baITel markings were not sufficiently 
characteristic (R. 73-74, 76-8S; Ex. 17). · 

· Private A. B. (Ted) Latham, who had been in the Army only thirteen 
days at the time of the trial, became 19 years of age on 21 Qctober 1943. 
His home was in Amarillo and he bad been working as a cook !or about. a 
year and a half or two years. He met accused and they became •prett7 good 
f'rimicls• prior to the death o! ·Mr. Wood. Latham. did not know Mr. Wood 
and had mver been out to bis house prior to 21 July 1943. On that day' 
at about 11 p.m. Latham met ac~ed and they went to the latter's hotel 
room. At the suggestion ct accused they then went to a pool hall, where 
tha;y arriTed at about lla)O p;m., but. left 1n a few minutes, walked to a 
taxicab stand and took a cab to •Na;t•s~. dance hall. They "stqed around" 
onlJ" a rhorli time am did not go into the hall (R. 104-107). 

Vihen asked b;r the prosecution "where did you ao from there" Lathaa 
stated that "from here ai out it might incriminate ~elf" and asked 
whether he was co?Tect in assum.1ng that he was not •can.polled to test1.fy11 • 

A.tter considerable discussion between the prosecution and the law member, 
the witness was directed to answer the question. He then stated that, at 
the suggestion of accused, he accompanied the latter to Mr. Wood's hane to 
"borrow some moneyll which they. needed to· go to the dance. Mr. Wood was 
not there, the lights were off in the hOWJe and Latham left and Dnt to 
the residence of his uncle S or 6 blocks awa;r, after telling accused that· 
he wanted to see his cousin about going to Calitornia the next morning. 
Accused said that he would wait th,re for Latham but llhen Latham returned 
about thir1U minutes later accused was not in sight. Subsequently he 
came cnt of sane bu.shes on. the north side of the house, Latham asked ,mat 
he was hiding from and accused replied that he int~ded to rob the man who 
lived there. Latham stated that he "was going to leave". Tli.e;y engaged 
in a d:!,scus Bien during which accused said that the man who 11ved in the · 
houae (Wood) "had a sum or money•, that. accused knew Latham was going to 
Cali£omia and might want some .of it aDi that he knew that Latham had been 
in some trouble before. Latham testified that this reference was to 
•trouble" llhich resulted in l:ti.s being sent to a refom. school when he ,ras 
l.S years or age. After some further. ccnversation, accused pulled out a 
pistol and said that "he had a good mind to shoot• Latham. An automobile 
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came down the street, accused remarked, nHere canes the car now" and Latham 
left. He went south about half a block, east half a block to the alley, 
south along the alley for about two blocks, and west to his uncle's house. 
Just about the time he reached the alley he heard a noise that~sounded 
like a shot !rom a gun (R. 107-118). 

Latham' s uncle took him back to town in his car~ Latham did not 
return to his own hotel' but went to 11another place11 • The next morning 
llhen he returned to his hotel room about 8130 or 9100 he found a note 
there which re'ad "Come to my hotel room". He had learned by that time that 
Mr. Wood had been killed. The note was "printed" and not signed but as 
he had 11a pretty good idea" who had writt;en the note, he went to the. room 
of accused 1n the Amarillo Hotel and found him in bed. Latham stated 
that accused had killed a man and accused said that "he wished to hell he 
got his money" and that he intended to leave town. Accused asked Latham 
not to ever say anything 113.bout it11 and Latham said that he 11wouldn 1t 11 

(R. 118-120). 

On cross-exa.mina.tion Latham testified that after he had been 
arrested and questioned by the police he told them that he and the accused 
separated at the Nat dance hall, that Latham went to his uncle's house and 
·that he did not again see the accused until the next morning. Civilian 
defense counsel· asked Latham, whether, 'While in counsel 1s office in 
Amarillo, he had mt told a story which, if true, would cause him to be 
charged w.i.th or indicted for mµrder in Texas. Latham replied, 11I told 
you a sto:cy that if it was true I would be an accessory". ( thder examina
tion by the court Latham admitted that bis statement to the attorney was 
"a d:t!i'erent story altogether, near~" from his testimoD3" at the trial). 
After being transferred to the county jail Latham had been shown a hat 
which he wore on the night of 21-22 July. In the county jail he had told 
a •story'' substantia~ in accord with his test.imoey at the trial. The 
hat was aie imidl he had borrowed from his friend Tollll!W Tomlinson. Neither 
of them usually wore a hat and when he saw Tanlinson wearing one on the 
evening of 21 July Latham took it a:rxi decided to wear it just as a "kind 
of a joke". Latham had thrm,n the hat away after he had gone about two. 
blocks from the Vlood home. Latham stated that he had firs'f. seen "this gun" 
(the Ratliff revolver) in front of Mr. Wood•s house. During the three 
months he had known accused Latham had been in the roan of accused in the 
Amarillo Hotel two or three times. When defense counsel asked Latham 
to repeat his statanE11t made in counsel I s office, Latham declined' to do · 
so on the groum that it might tend to incriminate him. The law member 
ruled that he 1¥0Uld not be required to answer. Latham stated that after 
leaving Mr. Wood I s residence he walked about a quarlier of a block then 
ran for about. a block and a half or two blocks. It was about 1100 a.m. 
when he returned to the Tyler Hotel where he st~ed the rest of the night. 
Latham lived at the Milner Hotel (The fyler Hotel is '6 or 7 blocks from the 
Milner Hotel and in the opposite direction from the place where the re
volver was found). (R. 125-135, l.42). . 

-6-



(49) 

1hbile Latham was in the county jail he had told Mr. W. W. Adams, 
the sheriff, that he would not make a statement. Subsequently, however, 
he asked that he be permitted to m1.te out a statement in his own way. 
Mr. Adams put him in a cell, gave him a pencil and paper and in about 
forty or fii'ty minutes Latham called the sheriff' and gave him a written 
statanent. Latham had been committed to a refonnatory for car theft 
when he was 15 or 16 years of age (R. 153-155). 

At about 10:00 a.m. on the morn:ing of 22 July accused visited 
Mr. Wilson at bis room in the Blackstone Hotel and sold Wilson two suits 
of clothes for ~40. Accused had tried unsuccessfully to sell the suits 
to Wilson the previous week. On both occasions accused stated that he 
was selling the suits because he wanted to leave tmm. Accused was 
arrested in a room of the Main Hotel in Amarillo about, 4:00 a.m. on 23 
July (R. 15-16, 20-21, 101-l()J). 

. 
4. For the defense, Mr~ A. c. Hendrick, the uncle of Private Latham, 

testified that after he had gone to bed, on· the night of C. c. Wood's 
death, Latham awakened him by "hollering" at his bed.roan window. Hendrick 
did not know what time it ,ms as he did not look at a clock but, thought 
that it was after 11:00 p.m. Latham came back again, Hendrick got up and 
dressed without turning en a light and took Latham dOl'IIltown to the Tyler 
Hotel in his car. It was then after twelve o'clock but, how much later he 
could not say. On the way back when he stopped in at "the paint mill" 
to look for his son, he looked at a clock, and could see that it was 
before 1100 a.m. He did not have his glasses and the time may have been 
two or three or twenty minutes to one. It is about twenty or twenty-five 
blocks from the residence of Mr. Hendrick to the Tyler Hotel (R. 165-17)) • 

.Mr. Charles Sherman (colored) testified that for six or seven 
months be had worked as night elevator operator, i'rom 11:00 p.m. to 7100 
a.m. at the Amarillo Hotel. He ran the only elevator in operation during 
those hours. He remembered reading an account. of Mr. Wood's death in 
the morning paper and that the preceding night he had taken accused up 
to his room in the elevator at about; 11:45 p.m. Sherman "joshed" accused 
about going up earlier than usual. He did not see accused leave the hotel 
after that (R. 174-179). 

On cross-examination and examination by the court Sherman stated 
that the newspaper in which he read e.n account of the killing of Mr. Wood 
came out about 5 or 6 a.n:. It was the Amarillo News and a boy brought it 
to the hotel every morning. He did not know until the arrest of accused 
several days later that accused was involved in e:ny way in the Wood case. 
He did not tell arr:/ policeman or sheriff about seeing accused in the 
elevator at na45 on 21 July. He discussed it with the porters in the 
hotel "after reading the paper that moming11 • There is a clock "right in 
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front of the elevator" where Sherman could see it every time he opened the 
door. He looked at the clock when accused entered the elevator on the 

,evening of 21 Ju.1y and it was 11145 (R. 179-183, 185-191). 
\ 

Recalled as a witness for the defense, Mr. J. L. King, testified 
that when Latham was arrested on 25 July he had stated that he met ac
cused at about 11 p.m. on 21 July, that after having a drink in the hotel 
room of accused they went to a pool hall and rode in a taxicab to the Nat 
dance hall, an:i that Latham then went to the ha:ne of his uncle to se·e 
his cousin about accompanying bi:m on a trip to California the next day 
(R. 192-194). 

Mr. Charles D. Woodall who also was recalled as a witness for 
the defense, testified that he and accused went out to Ratliff 1s house, 
where accused took the .22 revolver, at about 6100 or 7100 p.m., and that 
they had been together since one or two o'clock in the afternoon of that 
aay. They had been drinking "liquor" and had consumed "possibly less than 
a pint11 prior to their visit tc Ratliff 1s house (R. 198-200). 

Accused testified that he enlisted at Jefferson BaITacks, Uissouri, 
28 February 1942 an:i that in three or four days he was sent to Camp 
Wolters, Tex.as. He had enlisted for the purpose of joining a parachute 
battalion and when he was detailed to attend •a cook and baker's school", 
became discontented and without leave went to Kansas City to see his mother. 
After about ten days he returned to his organization, was tried by sum-
mary court-martial and senteooed to 0 thirty days in the guardhouse". 
After servi~ his sentence he was sent to Fort; Benning -mere he stayed for 
ten days. He asked for a transfer to a parachute canpany but his request 
was denied and he "left again nth. that same discontent". He was 
arrested in :k'inneapolis, 11due to a disturbance in a night club" and the 
next morning revealed his true identity, and asked that he be turned over 
to the military' authorities. After a thorough investigation of the case 
he n.s informed, as near~ as he could remember b7 a police inspector and 
two agents of the Federal Bureau of Investigation, that •the A.rmy1' had 
•released" him and turned bim over to the civil authorities. He 1faS 
"transferred" to Cincinnati, Ohio, llhere he was kept in the county jail from 
4 or S Decent>er 1942 until the latter part of February 1943, although no 
indictment had been returned against bim so far as he knew. -Accused and 
four other prisoners esca.ped :from. jail. .l bank robbery charge was in
volved and accused joined in the jail break because he did not· want to 
stan.i trial ld.th the others ldth 1'hom. he ns "caught". At the time or his 
arrest in la.nneapolis he had been in bed in a hotel rocm and bis Arm:, 

· Uilil'orm had been in the closet. He had dressed in civilian clothes and 
asked •thelll.11 to b~ •the rest of his things" to him at the jail. After 
his escape from jail accused took the name of Jack Edwards. He worked at 
an aluminu:n plant in Phoenix, arrived in Amarillo in April 1943, immediately 
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went to work in the Club Cafe, and had been out of work not more than 
two weeks at the time of his arrest. Shortly after his arrival in 
Amarillo he met Ted Latham, who also was working as a cook and they 
became well acquainted. Before 22 July accused had planned to leave 
Amarillo. He had. a younger brother in glider school at Albuquerque and he 
wanted to go there, "contact, him and arrange to give nzyeelf up". This 
brother was in Albuquerque when accused, who was then in jail in 
Cincinnati, had la.st received a letter from him. While he was a fugitive 
accused had not comnunicated with his relatives but after his an-est in 
Amarillo ha communicated with them again and learned that his brother 
had been transferred from Albuquerque (R. 201-215). 

Accused admitted taking the gun from Ratliff's house "with no 
apparent reason" in his mind ",matsoever". He had been there several 
times, had bought whiskey from Ratliff and went for that purpose with 
Wilson. He took the gun 11::nore or less to listen to Snake /Jf.atliff7 
holler" when he discovered that it was gone. He offered to give the gun 
to Wilson and ttstarted" to leave it in his room. Accused put the gun in 
a dresser drawer in his own room. He had never examined it thoroughly
and did not know whether or not it was loaded. The gun was not there 
when he was packing up on 2~ July although he had never taken it from the 
room (R. 217-218). 

Accused further testified that Latham came to his roan with 
another man about 3:00 p.m. on 21 July. Accused was still in bed or just 
getting through bathing, they drank some ale and Latham told accused that 
he planned to go to California with another boy named Johnny "via a 
travel bureau". Accused told Latham that he was planning to go to 
Albuquerque. Latham and ·his companion left after about an hour and ac
cused next saw Latham at the Tyler Hotel at about eleven o'clock. They 
went to the.Amarillo Hotel together and from there to a pool hall where 
accused had a game of pool lflimd up11 for Latham. Accused intended to 
bet on the game and he had between i20.00 and :;.;2.5.00 at that time. At 
the time of his arrest accused had about $13.00. After selling the suits 
to Wilson he had paid his hotel bill, which was about $30 and bought a 
ticket to Albuquerque for which he faid $6.72. As the pool hall was out 
of beer and "deserted11 accused and Latham went in a taxicab to the Nat 
dance hall where they sta;;red only a few minutes. Latham said that he was 
going to his uncle•s house to see his cousin Johnny about making reserva
tions at the travel bureau for the trip to California the next day and 
left. Accused took a taxicab downtown, got out at 3rd and Polle or 4th and 
Polle and went to the Milner Hotel where he left a note informing Latham 
that accused would be in his hotel roan. His purpose in leaving the note 
was to ascertain whether Latham "had made connections at the travel 
bureau or if they had space .. open" for accused to go. If so he would have 
tried to make connections to go to Albuquerque. From the Milner Hotel 
accuse,d went to his roan in the Amarillo Hqtel and rode up in the elevator 
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with the operator Charles Sherman at some time before 12 o1 clock. At 
about 9:30 a.m. on 22 July Latham cane to the roan of accused and awakened 
him by knocking ai the door. They did not discuss the murder of Mr. Wood. 
Accused went to Wi1son 1s roan at about ll&JO a.m. and there, for the first 
time learned of Mr. Wood's death. He tried to make a bus reservation by 
calling f'rom Wilson's room but was unable to do so as it was "sold out or 
over-crowded". At about 1:00 p.m. he checked out of the Amarillo Hotel . 
and bought a bus ticket. At 7100 p.m. he went to the bus depot but there 
was such a large crowd waiting to board the bus that he decided to post
pone his departure until the next da;r. He accompanied some friends to 
their hotel, called at the Santa Fe depot to inquire about accanmodations 
to Albuquerque, 'Went to a cafe with a friend and had something to eat. 
checked in at the Main Hotel at one or two o'clock in the morning of 2.3 
July am was arrested two or three hours later. His baggage, which had 
been checked at the bus station, had gone on to Albuquerque. Accused 
stated that he did not go to the Wood home as Latham testified and that he 
left Latham at the Nat dance hall between el~ven thirty and twelve o'clock 
(R. 219-228, 245-246). 

On cross-examination accused testified that he last saw the .22 
revolver ten or eleven days prior to Mr. Wood's death when he showed it to 
"Mrs. Folson". He kept it at the bottom of a bureau drawer "amongst" his 
clothes. He had seen Ratliff twice after taking the gun and on one of 
these occasions Ratliff mentioned that someone had taken his gun. He never 
told Ratliff that he had it. Accused had been planning to leave Amarillo 
for several days but admitted that. he may have told Mr. Wilson that it 
would be better for accused to leave town as he "figured there would be a 
general round-up of men for this crime11 (R. 2.36-238). 

5. Recalled as a witness at the instance of the court Charles Sherman 
testified that he started operating the elevator at the Amarillo Hotel on 
the night of 21 July at 11 o'clock. 'lbere were two or three elevators in 
operation prior to 11100 p.m. but only one after that time. Shennan did 
not see accused prior to 1114.5 p.m. and did not think that he took accused 
up on the elevator more than the one time that night. Sherman read the 
account of Mr. Wood's death in a newspaper on 22 July at about 5 or 6 
o•clock in tli.e morning. He stated that it could not have been as late as 
8100 a.m. as he left the hotel at 7100 a.m. (R. 253-256). 

Recalled as a witness for the court Private Latham testified 
that it was about eleven o'clock 1¥hen he and accused left the Tyler Hotel 
together on the evening of 21 July. He could not fix the time positively. 
He had looked at a clock shortly before accused came up to his room and it 
"wasn't eleven o'clock". They went up to the room of accused in the 
Amarillo Hotel in the elevator but Latham could not remember whether 
Sherman, any other colored person or a girl was operating the elevator at 
that· time. Lathan had first read an account of the death of Mr. Wood in a 
newspaper that came out about 10:JO or 11100 a.m. on 22 July. However, 
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on his way from the T,yler Hotel to his roan at the Milner Hotel, Latham 
stopped in at a cafe llhere the proprietor told him that Mr. Wood had 
been shot the night before (R. 260, 26.3, 266). 

Mrs. Wood also was recalled as a witness for the court.. She 
testified that Mr. Woo.i was driving the car as they approached their 

· house on the night of hi.a death. She did not see a man walking from her 
house toward the corner. Although she was en the side of the car next 
to the sidewalk she did not know whether she "WOuld have seen a man walk
ing on it as •there are trees along there•. Upon being asked how much 
time elapsed after Mr. Wood let her out of the car and she went up on the 
porch until he arrived •a.round to the driveway" she replied that it was 
only "a few minutes", "Just as long as it takes to walk throuE}l the house 
and stop and turn on the light in each roan. That is all I. did, turn on 
the light in each room as I weLt along•. She had unlocked the front door 
and gone through three ro• but had not unlocked the back door when she 
heard her husband ct7 cut \R. 268-270). 

It was stipulated between the prosecution and the defense that on 
the morning ot 22 July the .Amarillo News did not carry sriy account of the 
"Wood hanici.de• am that the earliest newspaper account of such hanici.de 
in any Amarillo newspaper appeared in the Amarillo Times 'Which reached the 
streets between 9:.30 and 10100 a.m. that day lR. 272). 

6·.. Mr• George S. :McCarthy of the Amarillo, Texas bar, individual 
counsel for the accused, made an oral. argument before the Board or Review. 
At the suggestion or the Board he bas submitted a printed map of the City
of Amarillo p.iblished by the Sears Map and Blue Print Comp~. This map, 
lllhich has been attached to the record of trial, has helped the Board to 
visus..lize the relative poeiticns of the various places in Amarillo men
tioned by the witnesses. 

7. a. Charge II. According to the undisputed evidence accused ab
sfmted himself without leave from his organization at Fort Benning, (,leorgia, 
on 3 .A.ugust 1942, was apprehended by the civil police at .lmarillo, Texas., 
on 23 July 1943, dressed in civilian clothes and living under an assumed 
name, and was returned to his organization on 14 September 1943. The 
cireumstances are such as amply to support an inference that he did not / 
intend to return. In the opinion of the Board or Review the evidence is 
legally sufficient to sustain the i'indi~s of guilt7 of desertion. · 

· b. Charge I. The evidence shows that Mr. c. c~ Wood, the pro
prietor of .a care 1n Amarillo, Texas, who had drinn with his wife from 
his place or business to his hone, was shot to death shortly after mid
night, 22 July 194.3, a1 a driveway beside the house, after Mrs. Wood had 
gone in to turn on the lights. He custome.rily carried large anounts ot 
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cash and he had on his perscn at the time about $750, none of which had 
been taken when his body was found. 

Accoroing to the testimony of Ted Latham, a witness for the 
prosecution, he and accused had visited the Nat dance hall that night and 
had gone to the Wood residence to borrow some money at about micnight but 
had found no one at home. Latham then went to see his uncle who lived S 
or 6 blocks away and returned in about half an hour. Accused, who was 
not in sight, came out of some bushes beside the house and stated that he 
intended to rob the man who lived there. When Latham expressed an in
tention to leave, accused after some discussion, pulled out a pistol and 
said that 11he had a good mind to shootn Latham. Just then a car came down 
the street arxi Latham left. When he had gone about a block he heard what 
sounded like a shot from a gun. He rode to town in his uncle's car, istayed·

1 

at the Tyler Hotel, and next morning 'When he returned to his own hotel, the 
Milner, found an unsigned note 'Which read ncome to J!G" hotel roan". .A.s he 
thought he knew who had left the note Latham went to the hotel room of ac
cused and fourd him in bed. Latham told accused th:l.t the latter had killed 
a man and accused remarked that "he wished to hell he got his money", 
stated that he intended to leave tcnm and asked Latham to sa:y nothing 
"about it 11 • 

Accused testified that he and Latham, after being together earlier 
in the evening, went to the Nat dance hall in a taxicab but stayed only a 
few minutes and separated there. Latham told accused that he was going to 
his uncle's house to aee his cousin.about; making arrangements at the travel 
bureau for transportation to California. Accused went back downtown in a 
taxicab, got out near his own hotel, walked to the Milner Hotel 'Where he 
left a note for Latham, then returned to his own hotel. Accused speci
fically denied that he ~s at aey time that night in the vicinity or Mr.· 
Wood's residence or that he had anything to do with the man•s deatJ:i. 

The testimoey of accused is directly in conflict with the testimoey 
of Latham. If the latter is accepted as a substantially accurate acco\Ult of 
the acts and declarations of accused then the. evidence is amply sufficient 
to show the guilt of the accused of the murder charge now under considera
tion. Conversely, if the.testimoey of Latham is rejected the evidence 
clearly is insufficient. In order to resolve the question thus presented it 
will be necessary to ccnsider and to weigh the factors adversely affect-
ing the credibility or Latham and the circumstances which tend to corroborate 
and support his testimony. 

At the time of the trial Ted Latham lacked about 10 days of being 
19 years of age. When he was 15 or 16 years old he had been convicted of 
larceny of an automobile and committed to a reformatory. Mter his arrest 
in connection with the present case he told the police that he and accused 
had separated at the Nat dance hall and that he had not again seen the 
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accused until the following morning. It was only after he had been shown 
a hat worn by him on the night of 21-22 July which had been .found near. the 
scene· of the crime that he made a· statement substantially in accord with 
his testimony at the trial. After his release from police custody Latham 
visited the office of the attorney llho represented the accused as indi
vidual counsel and told the attorney a 11st~T.Y" 1m.i.ch was "different alto
gether, nearly" from his testimony. Latham admitted that if' this story 
were true he 1VOuld be subject to prosecution as an accessory to the murder. 

The foregoing factors detract from the credibility of ·Latham but 
on the other hand the attendant circumstances in many respects tend to 
lend support to his testimony. Accused knew the deceased from visiting 
and drinking beer in his cafe and, according tQ the witness Ratcliff', had 
on one occasion remarked that Mr. Wood carried •a lot ci' money" and that '. 
he (accused) would like to have what :Mr. Wood carried. vr. Wood 1s death 
was caused by a wound from a • 22 caliber bullet which lodged in his body. 
Another • 22 caliber bullet, no doubt the one that passed through his thumb, 
was found in his clothing. A. woman standing at a street corner a short 
distance from the Wood residence heard two shots fired. A twenty-two 
caliber revolver was found in a street drain in Amarillo the next day. 
Seven of its nine dlambers contained loaded cart.ridges and the other two were 
empty. Tests made b;y a firearms expert did not establish to a mathematical 
or scientific certainty that the two bullets taken from the body and the 
clothing of Mr. Wood were fired from that revolver, it is true, but the 
tests and the surrounding circumstances clearly show that in all reasonable· 
probability such was the case. It is not disputed that the revolver had 
been stolen by the accused about ten days before 22 Jul;y and there is no 
Eividence that he ·disposed of it or that it was taken from him prior to that 
date. He testified that he put it in the b,ottom or a dresser drawer under 
some clothing and he.noticed that it was gone when he packed up his be
longings and le!'t his hotel room on 22 July. It does not appear that anyone 
else knew where accused had concealed the revolver. The street drain in 
which it was found was coly about 2 blocks from the Amarillo Hotel where he 
resided. 

· It is not disputed that accused left at the Milner Hotel the note 
which Latham found 'When he returned to his room on the morning of 22 July. 
The note bore only the cryptic message "Come to llf3' hotel room". It was 
~ printed and it was unsi~ed.· According to the testimorzy-_of accused he 
left it only a short time be ore midnight and its plain import was that . 
Latham, who would be coming back to his own room to sleep that nigfit so far 
as accused knew, was to come to the room of accused in another hotel about · 
two blocks awq at once. All or the circumstances o! the leaving of the 
note are consistent vd. th the testimony of Latham. If accused committed the 
murder and Latham had reason to believe that he had done so and had ned from 
the scene o! the crime, accused natural]J' woul~feel a compelling urgency 
to see and talk with Latham at the earliest possible moment and upon leaving 
a note for him wruld fashion it in such a manner that it would not disclose 
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to others the identity of the writer. On the other hand, if, as he claimed,\ 
accusod merely wanted to find out about the 2.rrangements made by Latham · 
and his cousin with reference to their. contemplated trip to California, 
in all probability accused either would have gone with Le.tham from the 
Nat dance hall to the home of Latham' s uncle only about 5 or 6 blocks away 
according to the map, or would have wait~d until morning to see ~tham. 

Latham testified that he went to the room of accused in the 
Amarillo Hotel at about 9 a.m. on 22 July, told accused that the latter had 
killed a man and accused stated that he intended to leave town. Accused 
admitted that Lathani came to his room that morning but asserted that he did 
not learn of •·r. Wood's death until sane time later when he was in J.~. 
viilson•s room in the Blackstone Hotel. It i3 not disputed that shortly 
after La.tham•s visit accused went to Wilson's room and sold two suits or 
clothes to Wilson, that he telephoned from Wilson's room in a vain effort to 
make. bus reservation to Albuquerque and that later the same day he bought a 
bus ticket to Albuquerque, checked out of the Amarillo Hotel, and went to 
another hot.el Tihere he was arrested on the early morning of 23 July. 
Accused claimed that for several days he had been planning to leave Amarillo 
and that when he learned of the murder or Mr. Wood he thought that it 
would be s.dvisable to go away because he did not wish to be caught in a 
general police "round-up". He was corroborated to some extent by Mr. 
Wilson 'Who testified that accused tried to sell him the two suits about a 
week prior to 22 July and then stated as a reason that he (accused) intended 
to leave town. Nevertheless the circumstances of the attempted flight of 
accused, particular~ his going out to sell his clothes at 10 o• clock in 
the morni~ when, according to his om testimocy, he did not know that a 
murder had been committed the night before, definitely lend support to the 
testimony of Latham. 

Accused and Latham appear to have been on very friendly tems and 
it is difficult to conceive why the latter should fabricate a story in
volving accused unless Latham colll!!litted the crime and false~ implicated ac
cused to shield himself. If Latham planned and attempted to rob Mr. Wood, 
it seems unlikely, to say the least, that he would go to the Nat dance 
hall with accused and twice to the house of his uncle and thus voluntarily 
give two persons knmvledge that he was near the scene of the crime at about 
the time it ,ras committed. 

The Board has ccnsidered but does not regard as convincing the 
tostimoey of Charles Sherman the elevator operator to the effect that ac
cused rode up to his room in the elevator at 11:45 p.:n. on 21 July. Sherman 
did not have any reason to think of accused in connection with the killing 
o.f Mr. Wood until several days after the murder when he learned of the 
arrest of accused. At that time Sherman could easily have mistaken the date 
on ldrlch accused rode with him in the elevator. That his memory was not too 
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accurate or reliable is indicated b7 his positive and insistent testimony
to the efiect that he read an account of the death of Mr. Wood in a 
newspaper at some time prior to 8:00 a.m. on 22 July, when as a matter of 
fact the first .Amarillo newspaper to carry the stor,y did not reach the 
streets until between 9130 and 10:00 o'clock that morning. 

Although in Presidential cases it is the function of the Board of 
Review to weigh the evidence, nevertheless on a question or the credibility 
of witnesses who testify in person at the trial, the findings of the _trial 
court, whose'members enjoy the opportunity to hear and observe the 
witnesses, while not conclusive, are entitled to considerable weight (Dig. 
Ops. JAG 1912-40, sec. 395 (56); CM 153479; CM 243466, Calder). In ac
cordance with that principle the Board of Review attaches importance to the 
fact that the court in the present case has, by its findings, accepted the 
testimony- of the witness Latham and rejected the conflicting testimony- of 
accused. 

In view of the f.o.regoing considerations and accepting as substan
tially true the testimony- of the witness Latham, the Board of Re?ie,r is of 
the opinion that the evidence shOW"s beyond a reasonable doubt that the ac
cused attempted to rob c.c. Wood and in so doing shot and killed him. 
Murder is the unlawful killing of a human being with malice aforethought. 
Malice,, however,, does not mean personal ill-will toward the person killed 
nor necessarily an actual intent to take his life. Malice aforethought as 
an essential element of murder may- consist of an intent,, preceding or co
existing with the act by which death is caused, to commit a felocy {MCM, 
1928, par. 148a). In the instant case, the intention of accused to commit 

· the crime of robbery supplies the requisite malice aforethought and the 
unlawful homicide is, therefore, murder •. 

8. The Charge Sheet shows that accused is 27 years of age and that he 
enlisted on 28 February 1942. 

9. The Board has given consideration to a letter dated 27 December 
1943 from Mr. McCarthy, :individual counsel for the accused,, inclosing two· 
affidavits. 

10. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient to 
support the f:indi~s of guilty and the sentence and, to warrant confirmation of 
the sentence. The death penalty is aut;horized upon conviction of a violation 
in time of war, of Article of War SB, or of a vi()lation of Article of War 92.' 

k,, di 01 21r2>~ , Judge Advocate 
...-,-._ /.' .f ) .(7 .,,..., .·· . 

~-:_./_
1
'....._:t_:_·'u,.,,-1._-_: ..... _:t_.·_n_i_L_·ir-~v~.,Judge Advocate__ .._\_· 

---~f,,.,,....~:.........._ _..____,Judge Advocate.............- ___ 
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- To the Secretary- or War.War Department, J'•.1..G.O., 2G APR 1!344 
1. HereWith 'transmitted tor the action or the President are the record 

ot trial e.D4 the opinion ot the &>ard ot ReTiew in the case ot PriTate Harry 
R. Benr ( 17045348) , Headquarters and Headquarters CompaDy'• 2nA Battalion, 
505th Parachuh Inta.utry, Fort Benning, Georgia. 

2. I concur in the opinion ot the B:,ard ot ReTiew that the record ot 
trial is legally suttioient to support the til1d1nga ot gu.ilt1 and the. aentence 
alld to warra.ut contirmatiou ot the sentence. The accused deserted the senice 
ot the United States on 3 AJJgust 1942 and remained absent in desertion until 
apprehended on U September 1943 (Spec., Chg. II) and on 22 1uly 1943 . 
llllU"dered a restaurant O'\fller b7 shooting him with a pistol while attempting to 
rob him (Spec., Chg. I). 

It appears trom a letter dated l3 October 1943 and attached and re
lated documents, directed to me by Mr. Tom c. Clark, A.aaistant .Attorney General 
ot the United States• tl:Jat on 23 February 1943 accused and 'two other men •ere 
Jointly indicted ill the United States District Court tor the Southel'll Di1tr1ct 
ot Ohio, Western DiTision, tor armed robberr of a Dational banlc end Tiolation 
ot the National Motor Vehicle Thett .A.ct, on 31 October 1942 and that on 23 
NoTember 1942 accused, Without proTocation shot a soldier through the jaw. 
The record in the present case shows that accused and seTeral other rederal 
prisoner• escaped trom jail 1.l1 Cincinnati, Ohio, the latter part ot !'ebruar, 
194.3. 

.Attention also 1• inTited to the J'BI I.aw Entorcement Blllletin, Mq-J'une 
1943 1D. which there is an article beginning on page 39 4escr1\11ng the exte.nain 
or1m1.nal act1Tit1es ot the accused. I recommend that the Hntenee to be hanged 
by the neck until dead be confirmed and carried iu.to execuUoR. 

3. Consideration has been sinn to the tollowillg letter• directed to the 
PrHid«nt requesting elem.ency 1n behalt ot the accused; one trom Mrs. OliTene 
·Ruth West ot Upland, California, elated 23 October 1943 1nclos1ng a pet1Uon end 
another dated 23 December 194.3 from.Mrs. Blanche Beyer ot Xansas City-, Missouri, 
the mother ot accused. A comm.m.ication dated 17 1anuary 1944 trom Honorable 
Harry s. Tl'Wll8.11, United States Senator, submitting to me a letter, petition and 
other documents bearing on the question ot clemency also have been considered. 

4. Inclosed are a dratt ot a letter tor your sigJlature, transmitting the 
record to the President tor his action, and a torm or ExecutiT• action carrying 
into ettect the reoormnandation made above. 

10 Incl.Be ~ ':::!. C'J, O - Q ~ .•I 

Incl.1-Record or trial. Myron c. Cramer,Incl.2-Drtt. ltr. tor aig. s/w. 
Maj or General,Incl.3-7orm or Action. 

Incl.4-Map or Amarillo. . The J'udge .Advocate General. 
Incl.5-Ltr. tr. George S.McCarthy, 

27 Dec. 1943, w/2 AttidaTits. Incl.9-Ltr. tr. Mrs.Ruth BeTer, 23 
Incl.6-Ltr. tr. Tom Clark, 13 Oct.43, Dec. 1943. 

w/2 Inds. end 3 Incle. Incl.10-Memo. tr. San. Harry s.'l'rw:aan, 
Incl.7-P'BI law Enforcement Bill. ,w/l Ind. 17 J'an. 1944, w/5 Incle. 
Incl.8-.Itr. tr. Mrs. Olhene Ruth West 

23 Oct.43, w/1 Incl. ' 

(Sentence confirmed. G.c.1.•.o. 422, 21 July 1944) 
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WAR DEPk1TMENT 
Army Service Forces 

In the Office of The Judge Advocate General (59}Washington, D.C. 

SPJGK 
CM 243683 10 DEC 1943 

UN IT ED ~·TATES ) SEVENTH SERVICE emu~ 

v. 
) 
) 

ARMY SERVICE FORCF.S. 
) Trial by G.C.M., convened at 

Second Lieutenant WOODROW Camp Carson, Colorado, 2 
W. BOliLING (0-1578193), ~ November 1943. Dismissal and 
Quartermaster Corps. ) total .forfeitures. 

OPINION of the BOARD OF REVIEW 
LYON, HILL and ANDREViS, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Boa.rd of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 94th Article of War. 

Specification·la In that Second Lieutenant Woodrow W. Bowling, 
Quartermaster Corps, did at Camp Carson, Colorado, on or 
a.bout 30 June 1943,· present for payment a. claim against 
the United States, by presenting to Lt. Col. E. J. Berry, 
Fin&nce Officer, at Camp Carson, Colorado, n.n officer of 
the United States, duly authorized to pay such ola.ims, 
in the a..~ount of ~252.90, for net balance of pay and 
allows.noes due him, the said Second Lieutenant Woodrow 
w. Bowling, which claim.was false in .that the said Second 
Lieutenant Woodrow W. Bowling had theretofore on or about 
17 June 1943, at Cincinnati, Ohio, received partial pay
ment in the amount of $110.00, and was then known by the . 
said Second Lieutenant Woodrow W. Bowling to be false. 

Specification 21 In that Second Lieutenant Woodrow W. Bowling, 
Quartermaster Corps, did at Ca.mp Ca.rson,_Colorado, on or 
about 31 July 1943, prese-nt for payment a claim against 
the United States, by presenting to Lt. Col, E. J. Ber.ry, 
Finance Officer, at Ce.mp Carson, Colorado, an officer of 
the United States, duly authorized to pay such claims, in 
the a..'ltOunt of ~253.60, for net balance of pay and allowances 
due him, the said Second Lieutenant i1oodrow W. Bowling, 
which claim was false in that the said Second Lieutenant 
Woodrow w.. Bowling had theretofore on or about 17 June 
1943, at Cincinnati, Ohio, received partial payment in the 
amount of ~ll0.00, and.was then known by the said Second 



(60) 

IJ..eutenant Woodrow W. Bowling to be false. 
: 

Specification 3a In.that Second Ll.eutenant fioodrow W. Bowling, 
Quartermaster Corps, did at Camp Cars·on, Colorado, ,on or 
about 31 August 1943, pre~ent for payment a claim·against 
the United States, by presenting to Lt. Col. E. J. Berry, 
Finance Off~cer, at C6lllp Carson, Colorado, an officer of 
the United States, duly authorized to pay such claims, in 
the amount of $100.80, for net balance of pay and allow
ances due him, the said Second Lieutenant Woodrow W. Bowling, 
which claim was false in that the said Second Lieutenant 
WoodrowW. Bowling had theretofore on or about 17 June 
1943, at Cincinnati, Ohio, received partial payment in the 
a.mount of $110.00, and we.a then known by the said Second 
Lieutenant Woodrow W. Bowling to be false. · 

· Specification 4a In that Second Lieutenant Woodrow w. Bawling, 
Quartermaster Corps, did at ~amp Carson, Colorado, on or 
about 30 Septemqer 1943, present for payment a claim age.inst 
the United States, by presenting to Lt. Col. E. J. Berry, 
Finance Officer at Camp Carson, Colorado, an officer of the 
United States, duly authorized to pay such claims, in the 
amount of $102.90 for net balance of pay e.nd allowances 
due him, the said Second Lieutenant Woodrow lf. Bowling, which 
ole.im was false in that the said Second Lieutenant Woodrow 
w. Bowling had theretofore on or about 17 June 1943, at 
Cincinnati, Ohio, received partial payment of $110.00 and 
on or about 21.September 1943, at Cincinnati, Ohio, had 
received partial payment in the a.mount of $120.00 a.nd on 
or about 24 September 1943, at fort Thomas, Kentucky, had 
received partial payment in the a.mount of il00.00, a.nd was 
then known by the said 'Second Ll.eutena.nt Woodrow W. ;Bowling 
to be false. 

CHARGE Ila Violation of the 95th Article of War (Finding of 
not guilty). 

Specification la (Finding of not guilty). 

Specification 2a (Finding of not guilty). 

He pleaded not guilty to the Charges and Specifications. He was found 
· guilty of Charge I and its Specifications, and not guilty of Charge II 

and its Specifications. No evidence of previous convictions was intro
duced. He was sentenced~o be dishonorably dismissed the service and 
to forfeit all pay and allowances due or to beoo~ due•. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

- 2 -
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3. Sumrri.a.ry of evidence. On 15 June 1943 accused presented himself 
at the office of the Anny Finance Officer in Cincinnati, Ohio, and by 
means of his identification card, W.D., A.G.O., Form 65-1, introduced 
himself to First Lieul;enant Hunter L. Pinney, Finance Department, United 
States Army. Accused presented to this officer a pay voucher for 
partial payment in the stun of illO. There is no evidence to show who 
prepared the voucher, but it is clear that accused si~ned and presented 
it (R.9,10; Ex. D). He received ~110 in cash (R.9,10). He was at that 
time on leave from his station at Ca.mp Carson, Colorado, where he had 
been stationed since being ·commissioned a second lieutenant in September 
of the previous year (Ex~ D). 

On 30 June 1943, accused signed and presented a pay voucher at Camp 
Carson, Colorado, for the full amount of his pay and allowances for that 
month, less a deduction of $6.60 for National Service Life Insurance 
(R. 7; Ex. A). There appears no deduction for the :JllO reoeived in 
Cincinnati. Check No. 139788 dated 30 June 1943 was issued to accused 
in the 9.lll.Ount of $252.90. He cashed it and received the proceeds (R.7J 
Ex. A). 

On 31 July 1943, accused signed and presented a pay voucher at Camp 
Carson, Colorado, for the full amount of his pay and allowances for that 
month, less a deduction of $6.60 for National Service Life Insurance 
and a further·-.d_eduction for one field ration in the amount. of 70 cents 
{H..8; Ex. B). There appears no deduction for the ino received in 
Cincinnati on the previous June 15. Check No. 152541, dated 31 July 1943, 
was issued to accused in the amount of ~253.60. He cashed it and received 
the proceeds (R. 8 J Ex. B). · _ 

On 31 August 1943, accused signed and presented a pay voucher at 
Ca.mp Carson, Colorado, for the full amount of his pay and allowances _ 
for that month, less a deduction of $6.60 for National Service Life 
Insurance, a. further deduction for five field ra.tions in the a.mount of 

11E11$3.50, and, appearing for the first time, a Class allotment of' 
il50 {R.SJ Ex. C). There appears no deduction for the ill() received 
in Cincinnati on the previous June 15. Check No. 163119, dated 31 
August 1943, was issued to accused in the amount of $100.80. This was 
the net amount after subtracting the deductions from the total pay and 
allowances due him for that month. He ca.shed this check a.nd received · 
the proceeds (R.8 J Ex. C). 

Acoused personally signed the originals of all three of these 
vouchers (R.7,8,9). Who actually prepared them is not clearly brought 
out in the prosecution's testimony, although it appea.rs to nave been 
done for acoused and other officers by the Finance Office ,(R.16,~2). 

On 21 Sep~ember 1943, accused was again on leave. He presented 
himself' a.t the office of the United States~ Finance Officer in 
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Cincinnati, Ohio, a.nd presented to First Lieutenant Hunter A. Pipney 
a pay voucher for partial payment in the amount of $120 (Ex. E). He 
identified himself by means of his identification card; again stating 
that he was on official leave (R.10). This payment to accused was 
made by check No. 387803, dated 21 September 1943. Accused cashed the 
check and received the face amount thereof (R.9). 

On 24 September .1943, accused presented himself at the Agent Finance 
Office, Fort Thomas, Kentucky, and identified himself to taster Sergeant 
Nick L. Kandaris, Fina.nee Departmen~, Cashier, by lllfJans of h:i.s officers' 
identification card. He stated that he was on official leave and in 
need of f'\mds. A voucher was prepared for partial payment in the a."Ilount 
of ClOO, and signed by accused in Y.andarfst presence. The prosecution's 
testimony does not show who actually prepared the voucher. Accused signed 
the cash receipt at the bottom of the voucher form and received $100 cash 
(R.9,10; Ex. F). 

Some time after this ·1ast September payment the Finance Officer at 
Cincinnati notified the Finance Officer at Camp Carson that Lieutenant 
Bowling·had drawn moneys in Cincinnati and at Fort Thomas in the manner 
previousl;i set forth (R.12,15,16,18,19,22). Lieutenant Colonel Eugene 
J. Berry, t'inance Department,. Finance Officer at Camp Carson, a witness 
for the prosecution, was not certain of the date upon which it ·was re
ceived at Camp Carson, but it was "a~er the September partial payments 
had been made" and •sometime. around the first of October" (R.12,13,16 ). 

The C~ Carson Fina.nee Office prepared accused's September pay 
voucher for him as a member of the station complement. First Lieutenant 
Jolm F. Antwiller, Jr., Finance Department, Deputy Fina.nee Officer for 
Camp Carson, testified that it was the practice of this ·office to ·do 
so, and to send the original to the officer for signature and certifi
cation, and to make any changes required (R.22). This is a courtesy 
to the officers, for they usually make ·out their own vouchers (R.22 ). 
This voucher had been prepared before the letter was received from.the 
Fin~oe Offioe 'at Cincinnati (R.16). . · . 

When Lieutenant Antwiller received the latter from Cincinnati, he 
called accused's office (apparently by telephone) and "told the girl 
to have him oom.e up" (R.19). Witness testified, "I wanted to talk to 
him. I decided that I was going to see if' he would say anything about 
it, and I instructed the people in the offioe not to mention H at 
all" (R.19). 

Accused ca.me in to the Finance Offioe on either the first Saturday 
or first Monday&·"the 3rd or 5th" of' October (R.14) (Notea October 2, 
1943, fell on Saturday, but it is not material here). 5, went to 
Teehnioian 4th Grade Warren E. Nutt, Fina.nee Department, the assi~te:nt 
in oharge of the Officers' Payroll Section, who was a witness for the 
prosecution. · 

- 4 -
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Witness gave aocused the pay voucher which had previously been 
prepared, and accused signed it. !Ie used his initials instead of his 
name, as it was typewritten. Accused said that he was •used to. signing 
stuff in nw office that way". ¥Witness got some ink eradicator and took 
accused's initials off, and.told aooused to •initial" the voucher where 
the initials had been removed (R.14). 

Testimony does not disclose directly whether accused signed the 
voucher a second time with his full name, but it appears from Exhibit 
G that he must have done so, for at paragraph 16 thereof his full name 
is set forth, "/s/ Woodrow w. Bowling", immediately above the type
written signature. • Exhibit G, a copy of accused's .Pay and Allowance 
Account for the month of September 1943, was admitted in lieu of the 
original without objection by defense (R.19). 

Accused then asked Sergeant Nutt if Nutt could get him the money 
that day in cash, if.possible. Witness took accused to Lieutenant 
Antvriller i:p the latter's office. i'fitness returned to his own desk. 
At no time did accused tell witness about e.ny partial payments he had 
re_cei ved in Cincinnati or at Ft. Thomas (R.15). 

Lieutenant Antwiller asked accused what the trouble was. Accused 
said he wanted the balance of his September pay in cash. Thereupon 
Lieutenant Antwiller told accused about the letter from the Finance 
Department at Cincinnati, Ohio (R.18). 

Accused a.d.mitted receiving the pa~nts, but said he thoubht the 
Finance Department took care of those things (R.18,19,21). 

The September pay voucher, a.s prepared prior to receipt of the 
letter from Cincinnati, and as signed and presented by accused, was 
for the full 8lllOunt of accused's pay and allm,ances for that month, 
less deductions of ~6.60 for National Service Life Insurance and a 
Class i::;".'allotment of ~150 (R.18; Pros. Ex. G). 

Witness told accused that before the Finance Office could pay him 
they would have to have either t330 in cash for the partial payments. 
or else the difference between $330 and $102.90, which was the be.lance 
of accused I s September pay after deducting from it the f;6.60 and ~150. 
Ac·cus ed said he would. rather pay the difference between the e330 and 
t;lo2.90, and said that he Y:ould be in in a week or ten days to straighten 
it up (R.18). . 

Witness next saw accused at approxiillately 5 o I clock of 2 November 
1943, the day of accused's trial (R.18). At this time accused signed 
his pay voucher for October and requested witness to apply the October 
pay against the indebtedness (R.19-20). Th.is left accused "a ne6ative 

, 
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bala.noe" on his Ootober pay (R.20). · Accused ma.de no cash reimbursement 
at any time (R.12,18,20). Acoused did not at any time prior to Ootober 
3rd or 5th tell this witness of the partial payments he had received 
at Cinoinnati or at Ft. ~homas (R.18). 

Lieutenant Antwiller, a graduate of Officer Candidate School, 
testified that there is a universal means of reporting partial pay
ments. They are reoorded on the offioer's pay data card, where there 
is a space for that purpose (R.20) •. I~ is.not necessary for the officer 
to have his pay data card with him to reoeive payment. It carries no 
weight whatsoever With regard to the officer's pay, but is for his own 
information (R.21,22). Every partial payment of which witness had 
knowledge was reported by the officer himself, usually currently (R.20). 
When an offioer ha.a been on leave he is not questioned "whether there 
has been a partial payment. His word is aocepted. The officer certifies 
the voucher to be true and correct, to the best of his knowledge. Only· 
on permanent changes of station are clerks instructed to ask offioers 
if they have reoeived any partial pay (R.21). · _ 

On 26 Ootober 1943, accused ·ma.de a signed statement to Second 
Lieutenan~ Riohard W. Adney, Judge Advooe.te General's Department, the 
investigating officer. Lieutenant Adney explained to accused his right 
to make any statement he wished subject to its being used against him., 
and his right to remain silent. Accused made the statement introduoed 
by the prosecution as Exhibit H. In it he says it wa.s his intention 
before charges were preferred to pay the a.mount due the Government. 
He thought the Finance Officer at Cincinnati would send a copy of the 
partial payments to the Fina.nee Officer at Camp Carson, showing the 
amount of partial payments. He did not intend to defraud the Govern
ment (R.22,23;Pros. Ex. H). 

For the defense, the accused testifying in his own behalf stated 
that he enlisted in the Arm¥ 12 June 1939, and that he was oomrnissioned 
in the Quartermaster Corps 25 September.1942. · 

Accused was on his first assignment as an officer at Camp Carson, 
where he was assigned as Assistant to the Supply Officer of the 136th 
General Hospital, later designated as the 36th General Hospital. In 
this unit it was apparently the practice for the personnel officer to 
make out the officers' pay vouohers and to submit tqem_:to the camp 
finance office (R.26,33). Accuse~, however, does not say·who made out 
his pay vouchers after the 36th General Hospital left Camp Carson in 
the latter part of July, and he was transferred to the Station 
Complement (R.28.34). 

Accused obtained a leave in June 1943, to visit hi·s home in K~ntuoky . 
and stopped off to visit his sister in Cincinnati (R. 27). 

Here he ran short of money, so he went to the finanoe office in that 
city, presented a voucher for illO for partial payment,of salary for the 
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month of June, and received t110 cash (R.27.i Pros. Ex. D). The record 
does not show who prepared this voucher, but it is clear th.at accused 

. signed anti presented it. He presented his pay data ca.rd and the finance 
officer there noted on the card the amount received. Accused stated that 
when he returned to Camp Carson he gave it to the personnel officer who . 
ma.de up the pay voucher, (R.27). , · 

Accused returned from his leave, and in the latter part of June· 
presented a pay voucher for that month. Its contents a.re set forth in 
the stipulation introduced during the prosecution's case (R.7) and a. 
copy thereof is found in Exhibit A. There was no ~110 deduction from 
this pay, and accused says he spoke to the personnel officer about it. 
This officer told him •not to worry that it would be ta.ken care of" 
(R.27). He did not go_to the camp finance office (R.33). _ 

'When accused's organization was.transferred, they did not return 
. his pay card, on which, he says, the partial.payment had been noted (R.27). 

Likewise there was no deduction in the July pay for the $110. 
This time he mentioned it •to the finance officer• (R.28). He does not 

.say who this officer was, nor what was his response. He received pay of 
$253. 60 in July {R. :31). 

later on he received another leave, going through Cincinnati to 
his home in Kentucky. This was apparently in September, for on the 21st 
of that month he drew partial pay of $120 and on the 24th the sum of $100 
(R.28). The total was ~220. The voucher for $120 apparently was made 
out for accused, for he says that •r stated to the girl••• that made 
out the voucher, that I wished she .would send a copy to Camp Carson so 
they would be notified" (R.30). late~ he implies.that he made this re
quest when the other voucher was filled out (R.32). 

Accused had ma.de a Class N allotment to his wife of $150 per month 
of his pay~ beginning probably in August. It was in effect at the time he 
drew the partial payments in September in Cincinnati and at Fort Thomas 
(R.29 ). He told his wife he was going to stop this allotment, but did not 
do so at that time, nor had he done so at the time of trial (R.29,34). 

In August he presented a pay vouoher for the full amount of his 
salary, less the deduotion of ~150 for his wife, and reoeived $100.80 
(R.31; Ex. C). 

'fue first time he heard about the receipt of the letter from 
Cincinnati about the partial payments was about the 2nd or 5th of October 
when he was called into Lieutenant Antwiller's office. He "wanted to wait 
to see if they reoeived a letter stating I had received those partial 
payments• (R.35). 
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Accused told Lieutenant Antwiller in October that he would repay 
the indebtedness "in a very short time, in a week or ten days". He• 
"made every effort to get the money". He "could ha.ve gotten it from 
homa, but I have always made my awn way, and still wish to do .. so• 
(R.32 ). r 

Accused stated that he did not have a:ny idea that possibly the 
Fina.nee Officer would forget a.bout the partial payments, and ~hat he 
never had any intent to defraud the Government (R.35). • 

4. It is clear from the evidence that accused presented the four 
. claims to the Finance Officer at Camp Carson, as alleged. It is equally 
clear that at the time of his presentiil{; the June, July and August 
claims he knew that the Govermnent owed him ~110 less than the a.mount 
of each claim. It is clear that at the time ot his presenting the 
September claim in early October, he knew he owed the Government (,330, 
and kr~w that this ind.ebtednesa far exceeded the amount of his September 
pay. Accused knew that each of these claims was false. 

In discussing this offense when it we.s set forth in identical 
language un~r the 60th Article of War, Winthrop says, 

· ttrt is not the object or purpose of the party in trans
action, but his knowledge that the claim is false or fraudulent 
which is made by the Art~cle the gist of the offence. If he 
knew; or the circumstances of the case were such as properly 
to charge him with the knowledge, that the claim was e. fictitious 
or dishonest one when ma.de or presented, &o., he is amenable 
to trial under this pa.'rt of the Article J • • •. u (vYinthrop, 

·Military Law and Precedents, 2nd ed. rev., P• 701J see also CM 
241208, Russell; ·ucM, 1928, par. 150 .!•) 

5. The sentence of the court (R.36) should not have contained the 
word "dishonorably" (MCM, 1928, Form 22, P• 273). The dismissal of an 
officer carries vri th it a. stigma. which is the equiva.lent in this respect 
of the.dishonorable discharge of an enlisted man. ~he word may, however, 
be considered as mere surplusage, and no certificate in revision is 
necessary. 

6. There is attached to the record of trial a. reoolilllcen.da.tion of 
clemency signed by four or the eleven me?:lbera of the court a.nd,by the 
defense counsel and assistant defense counsel, recommending that clemency 
be extended to the a.caused because of his youth and previous good oharaoter. 

7. War Department records show that accused is 23-8/12 yea.rs of 
age. He e;radua.ted from \iestern Hills High School (f\entucky) in 1939 
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and is married. He enlisted in the .Arr,v 6 December 1939. He attended 
Officer Candidate School. Camp Lee. Virginia.. from which he was com
missioned second lieutenant, Quartermaster Corps, Anny of the United 
States on 23 September 1942. In reoomnending a.ocused for appointment 
to Oi'fioer Candidate School. his oomma.nding officer. Major D. E. Bradford, 
Cavalry. rated his character as "Ex:oellent••. 

8. The court was legally constituted and had jurisdiction of the 
person and -;;he offense. No errors injuriously affecting the substantial 
ri~hts of aoctised were committed during the triai. In the.opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findinGS of guilty and the Aentenoe and to warrant confirmation of 
the sentence. Dismissal is authorized under Article of War 94. 

Judge Advocate. 
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1st ad. 

Wa.r 'I)epe.rtment, J.A..G.o., 1 S OE.C 1943 · - To the Secreta.ry of War. 

1. Herewith tra.nsmitted for the a.ction of the President are the 
record of tri&.l and the opinion of the Board of Review in the oa.se of 
Seoond Lieutenant Yio~row w. Bowling (0-1578193), Quartermaater Corps. 

2. I ooncur in the opinion of the Board of Revi8W' the.t the record 
of tria.l ii legally sufficient to support the findings of guilty a.?ld 
the sentenoe. a.nd to warrant confirmation thereof. I reoommend that the
sentenoe be confirmed but that the forfeitures a.djudged be remitted and 
that the sentence e.s thus modified be carried into exeoution. 

3. Inolosed a.re a. drai't of a letter for your signature tr8.l'.l8mi tting 
the record to the President for his aotion llJld a form of Executive aotion 
designed to oarry into effect the recommendation hereinabove ma.de, should 
such action meet with approval~ 

-~-~-.--~ 

?eyron C. Cramer, 
Major General, 

3 Inols. The Judge A.dvooa.te General. 
Inol.1-Reoord of trial. 
Inol.2-Draf't of let. for 

sig. Seo. of Uar. 
Incl.3-Form of Ex. a.otion. 

(Sentence confinned but forfeitures remitted. G.C.M.O. 68, 15 Feb 1944) 
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WAR DEPARTMENT 
A:rrrry Service Forces 

In the Oftice ot The,Judge Advocate General 
(69)Washington, D. C. 

SPJGN 
Cll 243690 1 9 NOV 194 3 

U N I T E D S T A T E S ) 76TH IllFANTRY DIVISION 
) 

v. ) Trial by o.c.M., convened at 
) Camp McCoy, Wisconsin., 19 

Second Lieutenant RICHARD ) October 1943. Dismissal. 
N. MONTGOMERY {0-1285794), ) 
417th Infantry. ) 

OPINION of the BOARD OF REVIl!.li 
LIPSCOMB., GOLDEN and SLEEPER., Judge Advocates 

l. The Board of Review has exazn:ined the record of trial in the 
case of the officer above named and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 61st Article of war. 

Specification: In that Second Lieutenant RICHARD N. 
MONTGOMERY., 417th Infantry., did., without proper 

· leave,. absent himself from his organization at 
Camp McCoy., Wisconsin from about 26 September 
1943 to about 1 October 1943. 

He pleade·d not guilty to and was found guilty of the Charge and Speci
fication. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. The evidence for the prosecution shows that the accused., on 
25 September 1943, was a member of an advance detail of the 417th Infantry 
which had an-ived at Camp McCoy, Wisconsin., a few days previously from 
A. P. Hill Military Reservation., -Virginia. The detail's commanding 
officer., having been advised of the accused's absence subsequent to the 
afternoon of Saturday., 25 September 1943; -personally, but futilely, 
searched the organization's area for him on 'Z7 September 1943 and daily 
thereafter until he returned about 0400 o•clock on 1 October 1943, as 
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the accused had requested no leave of absence either from the corronanding 
officer or the adjutant. The adjutant, who knew that the accused had 
no leave, first learned of.the accused's absence on Sunday, 26 September 
1943, when the accused failed to appear at a scheduled meeting at CJ730 
o'clock; and did not see him until he reported at 0400 o'clock on 1 
October 1943, when he offered no explanation of his absence but, in 
response to questions, stated that his wife and lQ-day-old son were 
alright. The adjutant knew that accused's previous record was good 
(R. 6, 7-9; Ex • .•A•). . 

Before leaving on 25 September 1943,- the accused told a brother 
officer, who knew that the accused was a good officer and that he had 
received a telegram from home, that his family was alright. A sergeant 
wh,o worked with the accused had not seen him during the time in ques
tion (R. 9-10,·10-11).· 

4. The evidence for the defense shows that the a~cused•s commanding 
officer rated him as •excellent• in the performances of his military 
duties and had had no previous occasion to discipline the accused. After 
explanation of his rights as a witness, the accused testified that he 
had been inducted on 3 January 1941 and had been conunissioned on 20 
June 1943 upon completion of Officers• Candidate School.· He had been 
secretly married on 3 October 1942, because both his and his wife's 
families objected to the marriage; and, ever since, their matrimonial 
path had been made hazardous by constant interference from members of 
both families. On the afternoon of 25 September 1943 a telegram,; sent 
by his aunt under his mother's name, advising that his wife, who had 
been delivered of their first-born about 10 days before, was desperately · 
ill, and requesting him to come home, had been relayed to him and he had 
unsuccessfully attempted to telephone home. He had permission to go to 
the town of Sparta, nearby, and after arrival there drank several beers 
before deciding to go home by way of the midnight train. Reaching home 
he immediately went to the hospital, where he found his wife seriously 
ill even after having seven blood transfusions, and stayed with her 
three days during which she passed the crisis. His marital troubles 
and wife's illness had causAd him breat anxiety resulting in his failure 
to apply for leave even though he had no reason to anticipate its refusal. 
He had told the officers who had inquired about his family that they were 
alright because he saw no reason to bother them with his troubles (R. 11, 
12-16). 

5. The Specification alleges that the accused without proper 
leave absented himself from his organization at Cal'lp i,~c(;oy, i'lisconsin, 
from about 26 September 1943 to about 1 October 1943. 
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The evidence for the prosecution conclusively establishes the 
accused's guilt of the offense and his own testimony likewise adm:i,.ts 
it but suggests extenuatiRg circumstances (H.C.M., 19.28, par. 132). 
The findings of guilty of th~ Charge and its Specification are, there
fore, amply supported by the evidence. 

6. The accused is about 26 years old. The War Department records 
show that he had enlisted service from 2J January 19411.mtil 20 June 
1942 when he was cormnissioned a second lieutenant upon completion of 
Officers• Candidate School and that he has been on active duty as an 

·officer since the latter date. 

?. The court was legally constituted, No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the :i:·easons stated the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty of the Charge and its Specification and the sentence, and to 
warrant confirmation thereof. Dismis~al is authorized upon conviction 
of a violation of Article of war 61. 

http:adm:i,.ts


(?2) 
SPJGN 
CY 243690 

lst Ind. 

War Department., J.A..G.o., G - To the Secretary of War.
DEC 1943 

1. Herew.Lth transmitted for the action of the President are 
the record o:f trial and the opinion of the Board ot Review in the 
case of Second Lieutenant Richard N. Montgomery (0-1285?94).,' 417th 

· Inf'antey. 

2. I concur in the opinion o£ the Boar:d of Review that the 
record of trial is legally ·sutficient to support th• findings and 
sentence and to warrant confirmation thereof. I recommend that 
the sentence of dismissal be confirmed but suspended during the 
pleasure of the President• 

. 3. Inclosed are a draft 0£ a letter for your signature, trans
mitting the record to the President £or his action~ and a form of 
Executive action designed to carry into effect the foregoing recom
mendation should such act.ion meet with approval. 

l(yron C. Cramer., 
Major General., 

The Judg$ Advocate General. 

3 Incls. 
Incl 1 - Record 0£ trial. 
Incl 2·- Dft. 0£ ltr. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 

(Sentence confirmed but execution suspended. G.C.M.O. 19, 8 Jan 1?44) 
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\~ D.u:>AR'l'ElT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. (7.3) 

SPJGQ 
CM 243753 

·"· ~ DEC 1943 
U N I T :; D S T A T t,- S ) THIRD AIR FOP.CE 

) 
v. ) Tri.al by G.C .'.!., convened at 

) Selfridge Field, ~ti.chigan, 
Lieutenant Colonel CHAR.US ) 17, 18, 19, 20-21 September 
G. ·:1Y.ITE (-0-318451), Air ) 1943. Dismissal. 
Corps. ) 

'"'--------
OP,INION of the BOAAD OF lli::VIE,r 

ROTJ.!IJ1JS, HEPBURN and FREDERICK, Judge advocates. 

l. 'l'he record- of trial in the case of the officer named above 
has been examined by the B0:ird of Review and the Board submits this, 
its opinion, to The Judge advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 95th Article of iiar • 
.., > .,. 

Specif'ication l: In that Lieutenant Colonel Charles G. '.'./bite, 
4th Base Headquarters and Air .Base Squadron, Selfridge 
Field, l,li.chigan, for the pi:.rpose of procuring the unlaw-
ful transfer of Private Lester (NMI) Gruber to duty at 
Selfridge Field, Michigan, did at Selfridge Field, Michigan, 
on or about November Zl, 1942, wrongfully cause to be cer
tified as true to the Director of Personnel, The A~juta.nt 
General I s Office, Vfa shington, D. C. , when he did not know 
it to be true, and with intent to deceive, that the said 
Private Lester (N~il) Gruber was qualified as a radio oper
ator, when he was not so qualified, to the prejudice of 
good order and military discipline. 

Specification 2: In that Lieutenant Colonel Clarles G. White, 
4th Base Headquarters and Air Base Squadron, Selfridge 
Field, .i.lichigan, for the purpose of fraudulently and unlaw
fully procuring the enlistment at Selfridge Field, ~Jichigan, 
of Lester (K·.U) Gruber, Detroit, !.lichigan, did at Selfridge 
Field, lli.chigan, on or about October 26, 1942, wrongfully 
cause to be certified as true to The Adjutant General, 
l'iashington, D. C., when he did not know it to be true, · 
and with mtent to deceive that the said Lester (WIT) 
Gruber was qualified as an automobile mechanic, when he 
was not so qualified, this to the prejudice· of good order 
and military discipline. 
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Specification 3t (Nolle prosequi entered by permission ·of 
appointing authority.) · 

Specifications 4 to 61 (Findings of not guilty.) 

Specification 7, {Findings of guilty disapproved by the re-
viewing authority.) · 

Specificaticils 8 to llt (Findings of not guilty.) 

Specification 12s !n tha.t Lieutenant Colcnel Charles G. 
'White, 4th Base :Headquarters and Air Base Squadron, 
Selfridge Field, Michigan, was at Selfridge r,l.eld, 
Michigan, Oil or about December l, 1942,.drunk and dis
orderly in the quarters of Warrant Officer (JG) Fred 
~.Lene, conduct unbecoming an officer and a gentleman 
and to the prejudice of good order and military discip~ 
line. 

CHARGE IIa Violation of the 96th Article of War. 

Specification ls !n that Lieutenant Colcnel Charles G. 
Whi~, 4th Base Headquarters and~ Base Squadron, 
Selfridge Field, Yi.chigan, was at Oscoda 1rmy ilr Field, 
Oscoda., Michigan, on er about April 20, 1943, drunk and 
disorderly in quarters to the prejudice of good order 
and military discipline. 

Specification 21 !n that Lieutenant Colcnel Charles G. White,· 
4th Base Headquarters and Air :Base Squadron, Selfridge 
Field, Michigan, did at Selfridge Field, Michigan, on or 
about 1tl.rch ·1, 1943, knowingly and vdllfully apply ·to his 
ol'll use and benefit, the labor and services, of the value 
of about $12.84, of Colin A McLeod and Jacob G. Kramer,·· 
civilian employees of the. United States Government, which 
employees were compensated from funds of the United states 
!'umished and :intended for the military service thereof, 
this to the prejudice of good order and military discipline. 

ADDITIONAL CHA.ROE: Violation .of the 95th Article of War. 

·Specification l_: · (Finding of not guilty.)·· 

· Speqi.ficaticn 2s . In that. Lieutenant Coicnel Charles G~ Ylliite, . 
4th Base Headquarters and .Air Base Squadrcn, Selfridge 
Field, Michigan, did, at Selfridge Field, Michigan en or 
about July 28, 1943, attempt to procure Jacob G. Kramer 
to conmit perjury by- inducing him, the said Jacob G•. 
Kramer, to execute a statement before a competent person 

. that he; the said Jacob G. Kramer, would depose .freely 
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and wilfuJJ.y, corruptiy and contrary to such oath, 
to depose in substance that the facts as to work 
performed oo a privately-owned autO!llobile as had 
been previously testified to under oath by the said 
Jacob ct. Kramer was in error, which deposition was , 
false for the material matter, and was known by the 
said Jacob Kramar and the said Lieutenant Colonel 
Charles G. Y1bite to be false. 

He pleaded not guilty to all of the Charges and Specifications. He 
was. fowid not -guilty of Specifications 4, 5, 6, a, .9, 10, 11 of Charge 
I; Charge I as a violation of Article of War 95; Specification l of 
the Additional Charge; and the i\dditional Charge as a violation of 
Article of War 95~ He was found guilty of Specification 1, Charge 
I, except the words: 11unla.wfultt and "wrongfully cause", substituting 
therefor the words "through gross neglect per:nit11 , also excepting· the 
words "and with intent to deceive"; Specification 2 of Charge I except 
the words "fraudulently and unlawfully" and 11wroo.gf'ully cause", sub
stituting therefor the wards "through gross neglect permit" and 
except the words 11and ld.th intent to deceive"; Specification 7, 
Charge I, except the words "fraudulently and unlawfully" and the word 
"wrongfully" substituting therefor the words "through neglect" and 
also except the words "and with intent to deceive"; Specification 
12, Charge I except the words "and disorderly" and except the words 
"conduct unbecoming an officer and a gentlel!im and 11 ; Charge I as a 
violation of Article of 1iar 96; Specification, l, Charg·e II, except 
the words 11and disorderly"; Specification 2, Charge. It; Charge II; 
Specification 2, Additional Charge I; and of Additiooal Charge I as 
a violation of Article. of War 96. · No evidence of previous ccnvic
tions was intrc;xiuced. He was sentenced to be dismissed the service. 
The ;reviewing authority disapproved the findings of guilty of Speci
fication 7 of Charge I, approved the sentence and forwarded the record 
far action tmder Article of Viar 48. 

J. The competent evidence in suppart of the Specifications and 
Charges of which_ the accused 'Wd.S found guilty may be summarized as 
foll01Js: 

!:~ With reference to Speci.fications 1 and 2 of Charge I . 
it was shown that Lester Gruber was the proprietor of the London Chop 
House :in Detroit, Michigan, and bad bem classified 1-A by his draft 
boa.rd (R. 72). The accused from time to time dined at the Londoo 
Chop House and in that msnner became acquainted with Gruber, who told 
accused in the fllll of 1942 that rather than be drafted he preferred 
to· enlist at Selfridge Field which was adjacent to the city of Detr~it 
(R. 76). During October 1942, Gruber called upcn the accused at the 
Field Headquarters, Selfridge Field,. Michigan, at which time accused 
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was acting as Base Adjutant and S-1 (R. 27), and expressed a desire 
to enlist. The accused referred Gruber to M:.ster Sergeant Myron B. 
Collins, 'Who at that time was Sergeant M3.jor at Selfridge Field in 
charge of enlistments, and whose duty, among others, was to prepare 
and send telegrams requesting the authority of The Adjutant General 
to enlist civilians at that Base. Collins also had the authority to 
authentlcate the sending of such messages (R. 12) and was similarly 
in charge of correspondence with reference to the transfer of enlisted 
personnel to or from that Base (R. 12). The accused and several other 

<officers also had the authority to authenticate the sending of mes
sages (R. 12). 

Prior to the accused's assumption of duties as Adjutant at 
this Base Headquarters· it had become a com,"llon. practice under the 
direction of Master Sergeant Collins, acting as Sergeant Major in 
charee of enlistments and transfers of enlisted personnel, to repre
sent the qualifications of the person seeking enlist:nent- or transfer 
to be such as would appear to The Adjutant General to be to the 
benefit of the military service to per-rnit the enlistment at, or the 
transfer to, Selfridge Field, regardless of whether or not the appli
cant had such qualifications. Collins would at times hand to one of 
his stenographers a name and indicate whether it was for enlistment 
or transfer. The stenographer would then supply from her imagination 
such job qualifications as were actually desired, as, for example, 
those of an automobile mechanic or a radio operator or other similar 
trade or occupation, and use such fictitious descriptions in preparing 

·the necessary pa.pars (R. 112,114, 122, 363, 36?). This practice 
continued during the time that the accused acted as Adjutant and as 
Executive Officer at those Headquarters. The purpose of this practice 
was (1) to cornply with the requirement relative to enlistments at 
that field that the one seeking enlistment have certain desirable 
qualifications, and (2) to comply with the Ar-rcy- Regulations concerning 
transfers, which required cogent reaf!ons for transfers beneficial to 
the military service·and not for the personal convenience of the 
enlisted personnel involved {WD Circular 308, 1942). 

There is no specific evidence in this record that the accused 
knew of this practice, but while he acted· as Adjutant ( January 1942 
to 9 November 1942) the telegrams and correspondence resulting because 
of this practice came to his desk and were read or authenticated as 
official military business by the accused, and, as testified by Collins, 
he should have known about it (R. 363). 

Ser~eant Collins, upcn learning of Gruber' s desire to enlist, 
and without knowing Gruber• s qualific9.tions, caused a telegram to be 
prepared to The Adjutant General req~esting authority to enlist Gruber 
at Selfridge Field, setting forth that his quali!ications as an 
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· nautomobile mechanic" could be gr~tly utilized at that station (Pros. 
Ex.. 13). Defore sending this telegram Collins showed it to the accused, 
who approved of the telegram by saying "Okay", and manually signed 
the message with his signature in the upper right-hand corner (R. 75, 
76, 81). An answering telegram .from The &djutant General authorized 
the enlistment of Gruber as reque~ted (Pros. Ex. 14). The accused 
thereafter signed a letter that was sent to a member of Gruber• s draft 
board confirming his. telephone conversation between. the two for the 
purpose ofdel.aying draft action upon Gruber (Pros. Ex. 12). Gruber 
was not accepted in the service at Selfridge Field because he was 
unable to pass tne physical examination given him there due to a heart· 
condition. When the accused learned of this he requested Major Hansen, 
Chief o£ Surgery, to recheck the examination. Oruber was again examined 
and again rejected {R. 82). Within a day or two thereafter Gruber was 
inducted and sent to Fort Custer where he passed his physical examina
tion and was accepted into the service. From Fort Custer he was trans
ferred to Romulus,. Michigan (R. 75). 

Gruber visited Selfridge Field during his ten-day furlough 
subsequent to his inductim and spoke to the accused in Sergeant 

·Collins• office. The accused in substance told him, "When you get to 
Chicago .call us up and we will initiate some action,.to get y-ou here -
call yo~ a radio operator and get you out here" (R. $5). Gruber was 
in fact neither an automobHe mechanic nor a radio operator. When 
Gruber arrived at Fort Custer he telephoned the accused and shortly 
thereafter, Z7 November 1942, a telegram was sent to the Director of 
Personnel, The Adjutant General• s Office, Washington, D. c., recpest
ing that Gruber be assigned to Selfridge Field upon completion of his 
basic training as his services as a "radio operator" were urgently 
needed at that station. The telegram was authenticated by Sergeant 
Collins and the Acting Adjutant, Captain Valentine Jobst III, during 
the absence of the accused. Gruber, however, was sent to Romulus, 
Michigan, from which pJ.a.ce he let it be known that he was satisfied 
to remain· and the matter was thereafter dropped (R. 86). 

b. With reference to Specification 12, Charge I, the evidence 
for the prosecution showed that Warrant Officer LaLone had shot a deer 
in the latter part of November 1942 and had invited the accused and 
Captain North to come to his house on 1 December to get some venison 
steaks (R. 131). Corporal Garnett c. Brown had just finished clean
ing the deer in the cellar when the accused and Captain North arrived 
at about· 1900 (R. 172). They had come directly from the Officers' 
Club, and, in the opinion of Corporal Brown, tJ.e accused was staggering 
as he entered the room (R. 172, 175). LaLone opened a bottle of 
Calvert• s 1'1tliskey and the accused had several drinks therefrom. After 
playing with the host• s child, the accused excused himself and went 
upstairs. As he failed to return, LaLane went after him and found 
him lying en his back m the carpet in the hall-way between the .bathroom 
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and the bedroom (R. 182). Corporal Brown was called to assist in 
carrying the accused to his car (R. 182). The testimony of Corporal 
Brown differed slightly as he stated that when he went upstairs he 
found the accused passed out in the bathroom over the toilet bowl 
(R. 173, 177)~ But they agreed that in their opinion, the accused 
was drunk (R. 173, 184). Corporal Brown drove the car to the accused's 
house and le.ft Captain North and the accused in the car in front of 
the house (R. 173, 183); The accused did not say a word between the 
time he was discovered upstairs and the time he was taken to his home 
(R. 183). The Calvert 1 s vtiiskey had been a full_bottle when accused 
arrived and half of its contents were gone when the accused left 
(R. 187). · There is conflicting- testimony as to whether Corporal 
Bro-wn had a drink or not, as he testified that he did not and Yiarrant 
Officer Lal.one stated that he did (R. 353, 358), but in·any event, 
he only had one and the rest of the liquor was consumed by the accuse<:!, 
Captain North and LaLone (R. 361) •. 

c. With reference to Specification 1, Charge II, the evi
dence for-the prosecution shCJ1Ved that Captain Clifford D. N. Davis; 
when summoned by telephone to Colonel William T. Colman's quart~rs in 
the VOQ at Oscoda Army Air Base at about 2300 on the night of 22 
April 1943, found the accused in a chair with his head 'slumped over 
between his legs and his hands hanging to the floor. Capta:in Davis 
was directed by Colonel CoL-nan to remove the accused to his quarters 
(R. 188), which were about 20 feet away in the same building (R. 191), 
but was only able to do so with the assistance of two other officers, 
First· Lieutenant Norman H. Hitchcox and Major James ~. Hunter. Vim.le 
these officers were undressing the accused, he vomited (R. 189, 196). 
Trere was an odor of alcohol about the accused, and whiskey was seen 
in Colonel Colman's room (R. 189, 190). The accused vra.s definitely 
drunk in the opinion of Captain Davis (R. 189), and Lieutenant 
Hitchcox (R. 196). He did not appear for reveille the next morning, 
and was still in bed when Lieutenant Hitchcox took him some headache 
tablets about 0700 (R. 193, 194). 

£• With reference to Specification 2, Charge II, the evidence 
for the prosecution showed that about 1 March 1943 the accused drove 
his private automobile, a 1936 Pontiac, to the Base Garage at Selfridge 
Field, and showed Technical Sergeant Earl H. 1'vans that the lights 
were not opera ting properly and the front fender was dented and asked 
that the car be fixed (R. 204-205) •. Sergeant E..'vans turned the job 
over to Technical Sergeant Arthur C. Wadsworth, who was instructed 
by First Lieutenant \iilliam J. Rice, Base Automotive and Transportation 
Officer, to have the car fixed (R. 201). · Sergeant i'iadsworth had a 
soldier fix it. It took the soldier all day (R. 203). The car was 
then driven by c:ne of the sergeants over to the Base Ordnance Garage 
to have the dents taken out of the fenders (R. 201). The forellk:ln of 
the shop spoke of the irregularity of such a job to F':irst Lieutenant 
Peter M. Wolfe, the Ordnanc c Offie er, who immediately telephoned the 
accused and asked, him why his car was there. The latter said his car 

· should be ~aken care of, and told Lieutenant Wolfe to call Lieutenant 
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Rice to find out l'lhat ~s to be done (R. 206). The ultimate deci-
sion was to do the job even though it was strictzy against iA:rmy 
Regulations (R. 2CJ7). The work on the fenders was done by Jacob · 
Kramer, a civiJ.:ian Government employee; he "took out the dents, welded 
one fender using some body le'!d, and applied a primer coat of paint. 
The job was done en Government tiine and necessitated approximatelY 
eighteen.hours of labor. Kramer's rate·of pay was $7.76 for an eight
hour day (R. 215) • · 

The car was driven next to the rub-depot and the four fenders 
were. painted ll'ith a spray gun' by Collin A. McLeod, another civilian 
employee of the Government, during his regular working hours. McLeod 
was paid at the rate of $1.47 an hour·, and the labor involved in the 
paint job took half' an hour (R. 220). Neither Kramer nor McLeod were 
paid for their services by the accused (R. 216, 220). The paint was 
part of a lot which had been purchased by the accused on a prior occa
sion when he had had his car completezy repainted (R. 221). When 
Liwtenant Wolfe saw the accused several weeks later, theaccused 
asked him if there was any charge for the work en the car as he realized 
it was an irregular job, and Wolfe replied that there could not be 
(R. 208). 

!• With reference to Specification 2, Additional Charge, 
the prosecution• s evidence showed that the accused, accom~nied by . 
Lieutenant Wolfe, approached Jacob Kramer, a civilian employed by the 
United States Government as a mechanic at the Base Garage, Selfridge 
Field, Michigan, in the latter part of July 1943 and complained to him 
that he (~ccused) had not been given a fair deal in regard to charges 
ma.de against him ccncerning work alleged to have been done on his 
automobile. He atated that a £rent .fender had been damaged by his 
wife and had been brought over for straightening. The accused read 
to Kramer the la.tter•s testimony taken at an investigation. Accused 
and Kramer were the only cnes present during ,this conversation. The 
accused then demanded that Kramer "tell the truth" and asked Kramer 
to come down to }),adquarters and tell the tru.th (R. 218). He also 
asked Kramer to go over there and near he never worked en the car, 
which the accused ela.imed was .the truth but which Kramer denied. 

"Q• Do you recall what he said or in effect 
what he said? 

"A• Well, he told me tha. t at the time that car 
was there that it was just this aie fender 
supposed to be bumped out on it and he 
didn't know any of the rest of the work 
being done on it and in .fact he didn't know 
any work -was being done en it at all, and 
by that he didn't think he was getting a 
fair de'!l and he wanted me to go over to 
headquarters and tell them I never worked 
on this c·ar at any time and he ::;~id 'I 
would like for you to go over to headquar
ters and t~ll them the truth.'" 
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4. The accused took· the witness s"tand ·under oath, after having 
been properly advised of his rights as a witness (R. 232). After, 
briefly tracing his military career in the Officers' Reserve Corps, 
the accused stated that he wa.s ordered to active duty with the Arrrr;r 
at SeUridge Field· en 15 December 1940. He was Base S-1 from 31 

' August 1941 to 11 Maly 1943, and in addition became Base Adjutant 
in January 1942, and then Base' Executive Officer in November 1942,, 
holding the latter d1:1t~ 1.mtil relieved in May 1943 (R. 233). 

a. With reference to the Charges concerning the attempted 
enlistment and transfer of Gruber the accused testified that he had 
dined occasionally at Gruber' s Chop House in Detroit and Gruber had 
told him that he was to be drafted soon bu±, would prefer to enlist. 
Cruber appeared at headquarters in October 1942 and wanted to_ enlist. 
The accused and other officers-at the field always tried to be tact~ 
ful and diplomatic in their caitacts with civilians so as to avoid 
complaints to Coogressmen arrl Senators which would come back through 
the commanding officers (R. 257). He denied that he had anything to 
do with the telegram that was sent to 'l'he .Adjutant General for auth
or~ty to enlist him (R. 258). He recalled that Gruber was turned 
down because of a heart conditicn; that he came out to enlist like . 
many other civilians; that he felt sorry for him because Gruber was 
about to be drafted and the accused felt that anyone about to be 
drafted should be given the privilege of enlisting, and that there-

-- fore he did ask the surgeon to give Gruber another examination (R. 
258). The nan meant ·nothing .to the accused but, because of his 
feeling, he told hi:n that if he were drafted in spite of his heart 
condition and he still wanted to come to Selfridge Field he - the 
accused - would then see what he could do about it. Ch the following 
day Gruber: was inducted and sent to Fort Custer. Accused.felt Gruber 
had recieved a "raw deal" and also thought it was a reflection upai 
·the medical section of the field and, for those reasons alcne, he 
,tried to rectify the natter by having Gruber transferred to SeUridge 
Field. He remembered discussing the natter with Sergeant Collins but 
did not recall the details but, before anything was done about it, he 
heard .that Gruber had been transferred and was satisfied "Where he was. 1 
so the matter was dropped completely (R. 259). He received.no 
remuneration· of any kind in connection with the matter. There was 

· nothing wrong in enlisting civilians at SeUridge Field. The field 
had been given a block of enlistment serial numbers for that purpose, 
and if a civilian did enlist there that was no assurance that he 
"WOuld renain at that field. The accused had nothing to ·do with ' 
Gruber' s enlistment.._ Enlistments were handled by Sergeant iajor 
Collins (R. 260). The accused did not, and had no occasion, to qheck 
into Gruber's qualifications. Gruber was a successful.business man 
and his services could have been utilized at. Selfridge Field (R. 261). 
Sergeant Collins also handled the transfers of enlisted men and the 
accused left it to Sergeant Collins• judgment to prepare messages and 
correspondence pertaining thereto. The accused did not recall giving 
Collins any inform3.tion regarding Gruber' s qualifications - he left 
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it to Collir:s to f:ind out for himself (R. 263). A.cc~sed further 
denied that he was aware of any practice of giving false qualifi
cations· in communications seeking authority to enlist or for trans
fers. He himself, although acting as Adjutant had no means of 
knowing the truth or falsity of the facts contained in such co111Il1Uili
cations crossing his desk daily unless he himself initiated them or 
had $iven specific instructions concerning them. HEI initialed or 
signed such papers or copies to show that he had read them or to 
authenticate the fact that they were being sent on official business. 
The one responsible for the tf'uth of the contents would be the one 
who prepared it (R. 264-265, 26?). 

£• and .£• The accused did not choose to testify as to 
either of the alleged charges of drunkenness. However, testimony 
was offered that in the opinion of two officers who had seen the 
accused in the VOQ at Oscoda Ariny Air Base on the evening of 22 April 
1943, he was apparently sober (R. 298, 302). First Lieutenants John· 
~. Sterrett and Edward K. Daniels had spoken to the accused in the 
hallway as they left the VOQ at approximately 2000 on their W3.Y into 
the town of Oscoda· (R. 298). Upon returning at about 2200, they saw 
the accused seated in a chair in Colaiel Colman's room and spoke to 
him for two or three minutes on matters pertaining to the guard patrols 
in town (R. 299). Neither officer noticed anything amiss, nor saw any 
bottles or glasses in the room (R. 226, 350). Lieutenant Sterrett 
next saw the accused at 0100 in the washroom and was asked by him to 
take reveille in the morning (R. 338). He fonned no opinion as to 
accused's condition of sobriety at that time (R. 300). Colonel Colman 
testified that the accused had enjoyed a drink with him in his quarters 
that night (R. 321), but he did not think that the accused had had 
enough liquor to be drunk (R. 322). 

£• With reference to Specification 2, Charge II the accused 
testified that he had had considerable repairs done to his automobile 
during July 1942 by a mechanic who worked at the Sub-Depot including 
a paint job and straightening the fenders. He had paid the mechanic 
for this work and for all parts or materials purchased (h. 287). The 
receipts and checks given in payment were admitted in evidence (Def. 
Exs. ~, F, G). About March 1943 accused I s wife was pulling out of a 
parking space when another car struck the accused's car, dented the 
left front fmder and pulled the bumper out a.t an angle so that it was 
dangerous to drive. Because of the difficulty existing in that 
locality to find a civilian mechanic to make the necessary repairs 
he asked Lieutenant Rice, the Base ·Transportation Officer, if he 
would take care of it. Lieutenant Rice sent over an enlisted man 
and procured the car. The repairs were made and the car returned in 
a few hours. The accused did talk to Lieutenant Wolfe and was sur
prised to learn that his car was at the Ordnance repair shop - he felt 

. that the repairs were so trivial that the work could haye been done 

-9-



(82) 

readily with a wrench at Lieutenant Rice's shop (R. 288-289). When 
he learned that the Ordnance shop claimed to rave performed work on 
the car he offered to pay for it but was told that there l'lcl.S no 
charge (R. 289). The accused knew it. was against Army Regulations 
to have work done en his private car by the Ordnance Garage. He used 
his,car a fourth to a third of the time en Government business be-. 
cause of the convenience rather t~ send for a staff car (R. 294). 

!!• In defense of the charge involved in Specification 2, 
Additional Crarge, the accused testified trat :in July 1943 he went· 
to the Base Garage to see Jacob Kramer and was introduced to him by 
Lieutenant Wolfe. His entire conversation with Kramer was an effort 
on the accused I s part to get him to tell the truth concerning 
repairs alleged to have been ma.de on· his car (R. 290). 

"First of all I told Mr. Kramer I had received some 
charges, that that investi~_ating officer was here on the 
base and that I had had one charge about repair work on 
my car, which didn 1 t·seem to be true and I wanted to 
straighten out the matter with him. I also brought along 
the testimony that had been given to me by Major Brosman 

. relating to the case and I informed Mr. Kramer th'lt I 
realized th1. t at the time Colonel 11.men was in here and. 
investigating, that in all probability he didn't re. ve a 
cha.nee to see the testimcny. he had given and to sign it and 
that I thought in all fairness to myseli as well as to him 
and the statements he had given, I wanted him to read that 
testimony and see if ,it was true, to see if those state
ments he had given were true. Mr. Kramer said - he was 
very gruff and said, •If I gave it to the Inspector General, 
it must have been true.' And I said, •Wait a minute, if 
you don•t -want to read it, let me read it to you because 
I am faced with some serious charges and I want to get to 
the bottom of this because while the investigating officer 
is here if there is any untruth in this statement, I would 
like to respectfully request you go over and me a state
ment as to those things that 'are untrue so we can get to 
the bottom of this matter.' And I told him, •I don•t deny 
that you may have worked on my car at some time without my 
knarledge, because oi" the car go:lng to the base garage, but 
I don't mnt you to make any etatement that isn• t the truth. 
I want you to tell the truth about this.' He read over 
parts of it or I read over parts of the testimony to him 

· and I said, 'Here you eay you worked on a lot of peoples• 
cars. How do I knOIY that you aren't mixed up in the date or 
in the car that I am accused of having repaired over· here?' 
and he said-he acted ver, abrupt about the matter and 
finally he walked away from me. I tried not to make him 
disgruntled or anything. I wanted him to go over and review 
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the statement if he so desired." 

The accused also offered in evidence his efficiency ratings 
given him during his military service. These records showed that he 
performed his duties at Selfridge 1''ield in a superior manner (Def.
Ex. I, J). . 

5. Upcn testing the sufficiency of' the foregoing evidence to 
support the findings of guilty of the respective Specifications.and 
Charges the following is submitteda 

!• With reference to Specifications l and 2 of Crarga I, 
·the court _in effect found the accused guilty of pennitting, through 
gross neglect, to be certified as true, when he did not know it to · 
be true, that Gruber W'ciS qualified as a radio operator for the pur
pose of procuring his transfer to Selfridge Field~ and also in the 
same manner for the purpose of procuring the enlistment of Gruber, · 
did permit, through gross neglect, to be certified to The ~djutant 
General, that Gruber was qualified as an automobile mechanic. It 
appears that although enlistments were permissible at SelfriQge Field, 
yet perm:uision had to be obtained in each case from The Adjutant 
General to-enlist the specific personnel appearing there for enlist
ment. This permission was granted in the even'\, that 'the qualifications 
of the applicant were acceptable. It was also shown that Army Regu-
1.ation (A.R 615-200; 1942 W.D. Circular 308) forbade the transfer of 
enlisted personnel for the convenience of the enlisted personnel or 
his family and permitted it aily if such transfer was for the sub
stantial benefit of the service. Permission to transfer therefore 
depended greatly upcn the qualifications of the person to be trans
ferred and the need for such a person at the station to which he was 
to be transferred. It was clearly shown by the evidence produced by 
the prosecution that Gruhsr was neither a ·radio operator nor an 
automobile mechanic but was the proprietor of a restaurant in Detroit. 
In October 1942 he expressed a desire to enlist in the Air Farce 
rather than be :inducted into service and called upon the accused 
at the headquarters of Selfridge Field for that purpose. The accused 
referred Gruber to Master Sergeant M. B. Collins who had charge of 
enlistments and transfers of enlisted personnel. It was shown by 
Collins tha. t it was c ormnon practice for his office to send telegrams 
to The Adjutant General for permission to enlist individuals desir:ing 
to be enlisted at Selfridge Field or for the transfers of enlisted 
personnel to that Field and to set forth therein any qualifications 
acceptable to The Adjutant Gene.ral 'Whether the statement as to such 
qualifications was false or not. _Collins claimed this· practice was 
in vogue prior to the a?Tival of accused at Selfridge Field and con- · 
t:inued thereafter. He claimed that the accused knew, or should lave 

/I 
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!mom, of the practice and, upon the particular occasion of.this trans-
fer, instructed Collins to describe Gruber as a radio operator. lhis 
was denied by the accused. In any event, the various telegrams and 
correspondence dealing with Gruber carry the signature or initials of 
the accused and corroborate Collins' statement to the extentr that if. 
accused did not kno,v of the misrepresentations of Gruber' s qualifica
tions in the various telegrams, he at least should have lmo,m it and 
was grossly careless in not observing these.misrepresentations and 
preventing the send:mg·of the telegrams. Thero was, therefore, ample 
evidence to support findings of the court concerning these 'specifica
tions. It was apparent that accused was merely endeavoring to do 
Gruber a personal favor without remuneration. None ms expected. 
The sending of telegrams by one branch·of the service to another con
taining false statements in order to procure authority to enlist or to 
procure transfers of enlisted personnel is undoubtedly prejudicial to 
good order and military discipline and a violation of Article of war 
96. The accused was not found guilty of causing these communications 
to be issued but of permitting their issuance through gross neglect. 
Neglect and disorders are trap. ted similarly as violations of Article 
of ,War 96 when they are prejudicial to good order and military disci
pline. The Article itself reads "all disorders and neglects to the 
prejudice of good order***"• 

1?• With reference to Specification 12 of Charge I, it was 
shown by the uncontradicted testimony of 'l{arrant Officer Fred LaLooe 
an::i Corporal Garnett c. Brown that the accused on the evening of l 
December 1942 came to Ia.Lone• s house and shortly thereafter was found 
so drunk on the second floor that he had to be a:::~isted down the steps 
and driven by automobile to his own quarters. His drunken condition 
was not displayed in public but in the home of LaLone and.in the 
presence of a.a enlisted man. He was not disorderly and therefore 

, the oourt excepted .from its .finding tha. t part of the Charge. The 
accused during his testimony ma.de no reference· to this Specification. 
The evidence •s legal:cy sufficient to support, the finding of guilty. 
Drunkermess alaie may constitute a violation of Article of Nar 96. 
C. M. :';U'/8~J C. M. ll4900J C. M. 121290 • 

.2.• · The evidence 1::, also legally sufficient to support the 
f:l.nding tha. t the accused was drW"lk in his ·quarters a,. the evening of 
22 April 1943 wnen two Qf.f'ioers ha.d to carry him bodily from a chair 
to his quarters, undress him ind put him to bed. The accused d)4 not 
testify regard:l.ng this occurrence but called :l.n defense 'two officers 
'Who had observed him a,. different occasions during the same evening. 
They expressed their opinion that he was not drw'lk. This evidence 

· was not contradictory, except 1n a circumstantial way, to the direct 
testimony of the two ofi'icers who actually (UU'ried him !ran the chair 
to his bed and related in detail his :l.nebriated conditicn. ,. 

g. 'l'he evidence was also sufficient to support a finding of 
guilty of Specification 2 of Charge II. It was clearly shown that 
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the labor and services_ of a value of $1:2.84 was performed by civilian 
employees of the United States Government en the automobile of the 
accused. These employees were compens"'.'!:ed from funds of the United 
States Government. The accused admitted tlnt he turnec. his automobile 
over to the Government employees with the request that it be repaired. 

· The mere fact tha. t the quantity of the repairs actually placed upon 
the automobile exceede9 accused's OV4l idea as to the extent of the 
repairs really necessary is irnnnterial. M3.k:ing use of Government 
facilities in such a manner constitutes a violation of Article of war 
96. Although the accused did not misappropriate Government property 
in such a manner a.a to constitute a violation of Article of War 94, 
yet he accomplished the same reEult in consuming, for his own personal 
benefit, the time of Government anployees pai~ by the Government out 
of funds intended far military use. The fact that he used his automobile 
a considerable part of the time for military purposes is no legal ex
cuse. It may, however, be ccnsidered as an extenuating circumstance. 

~· l'iith reference to Specification 2 of Additional Charge, 
the Baud of Review is of the opiniop th.at the evidence is not legally 
sufficient· to support the find:ing of guilty. The Specification charges 
the accused with attempting to procure Jacob G. Kramer to commit per
jury in the manner alleged in the Specification. The only evidence 
pertaining to the Specification produced by the prosecution -was the 
testimony of Kramer himself. Kramer -was a civilian mechanic employed 
at the Base Garage. Throughout his testimony regarding the conversa
tion he had with the accused he insisted that the accused wanted him 
to go to headquarters and 11 tell than the truth." The argument or dis-

. cussion between them ccncerned a single issue - just what constituted 
the truth? Kramer claimed he had worked on accused's automobile and 
had spent twleve hours ai. it in straightening the fenders. The accused 
claimed tha. t was impossible, as there had been only a bent bumper and 
a dent :in one fender repaired. He questioned or doubted that Kramer 
had war ked on accused' s car - it might have been sane one else's car. 
He denied tha. t he requestod or suggested that Kramer swear falsely to 
anything.but, agreed with Kramer,tha.t he wanted him to tell the truth. 
One who tells the truth under oath cannot be gullty of per jury. Nor 
can cne who urges another to tell· the truth be guilty of procuring 
that person to commit perjury. Perjury is def:ined (M.C.il. 1928, par. 
1491, p. 174) as · 

11 the willful and coITupt giving, upon a lawful oath 
***in a judicial proceeding or course of justice, 
of' false testimonz material to the issue or matter of 
inquiry. (Clark.) 1 Judicial proceeding or course 
of justice• includes trials by courts-martial." 
( Underscoring supplied.) 

It should be noted in this connection tha. t the testimony of a single 
witnes§ is insufficient to convict for perjury (M.C.M. 1928_, par. 
1491, p. 175). 
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. In applying this definition to the £acts it is apparent 
that there was no judicial proceeding involved. Giving the full 
import ano meaning to Kramer's testimony un:favorable to the accused, 
he asked Kramer to go over to headquarters and slf'Elar he never worked 
on ·,accused's car. At that time there was no judicial proceeding 
taking place at headquarters so it was impossi:t,le for Kramer to ccrn
mit perjury if he had done as he claimed he was requested to do. 
However, the burden or proving an o.f£ense beyond a reasonable doubt 
is upon the prosecution. In arriving at·a fmding or this nature the 
court should take mto consideration the entire conversation. The 
request made by the accused was that he (Krainer) tell the~. The 
weight of the evidence was evenly balanced. It was ooe ma.n's word · 
against another• s. Under such circumstances it was not shown-beyond 
a reasonable doubt that·the accused requested Kramer to swear to 
anything but the truth as he, the accused, under'stood it. 

Therefore, the finding of g'J.ilty cannot be sustained because 
of the lack or the weight of the evidence in favor of such a finding 
and the £act trat no perjury was involved. 

6. The record shows the accused to be 35- years of age. He is 
a graduate of Joliet High School (Illinois 1926) a.nd also of· the 
University of Iowa (B.S. in Commerce 1931, M.A. in'l934). He was 
commissimed on 4 June 1934 secaid lieutenant of Infantry in the A.rm7 
of the United States. He was a:i active· service for two lf'Eleks in 1934 
and 1935. From 15 June 19.36 to 30 June 19.38 he was on active duty 
with the Civilian Conservation Corps at Fart Snelling, Minnesota. He 
was promoted to first lieutenant 10 June 1937. In 1938 and 1939 he 
attended camp for a period of two weeks. 0115 December 1940 he was 
ordered to active duty at Selfridge Field as a first lieutenant. He 
-..as promoted to captain ll December 1941 and to major 12 May 1942, 
and to lieutenant colonel 23 November,1942. He attended The Adjutant 
General• s School in Washington, D. c. during 1941 and upon his return 
to Selfridge Field· 31 August 1941 was appointed Base S-1, which office 
he held Wltil March 1943. He was also appointed Base Adjutant m 
January ~942, which duties he perforined until he was appointed Base 
Executive Officer in November 1942. 

. ?. The court was legally constituted. No errors mjuriously 
affecting the .substantial rights of' the accused _were coimnitted during 
the trial. In the opinion of the Boar<;l of Review the record of trial 
is not legally sufficient to support the findings of guilty of Speci
fication 2 of the additional Charge and of thG Additional Charge, but 
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is legally sufficient to support the findings of guilty of Specifi
cation 1 (as amended), Specification 2 (as amended), and Specifica
tion 12 (as amended) of Charge I;. Specification l (as arnende..d) and 
Specification 2 of Charge II; Charge I and Charge II as violations 
of Article of J:a.r 96; and legally sufficient to support the sentence 
of dismissal and to warrant oonf'irmation thereof. A sentence of 
dismissal is authorized upon conviction of a. violation of Article 
of War 96. · 

.. 

-15 -



(88) 

1st Ind. 

:'l.:i.r Department, J.A.c.o., 5 ~ JAN 1944- To the Secretary of rrar. 
,. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Bos.rd of Review in the 
case of Lieutenant Colonel Charles G. White (0-318451), Air Corps. 

2. I concur in the opinion of the Beard of Review and for· 
the reasons therein stated recommend .that the findings of guilty 
of Specification 2 of th~ Additional Charge and of the Additional 
Charge be disapproved, that the sentence be confirmed and carried 
into execution. 

3. Inclosed are a draft of a letter for your signature trans
mitt:inb the record to the President for his action, and a form of 
Exec~tive action desiened to ·carry into effect the fore30:ing recom
mendation, should such action meet with approval. 

~---~--~ 
lzyron C. Cramer, 

Major General, 
3 Incls. The Jud:e Advocate General. 

!.~·Record of trial 
2 - Dft. ltr. for sig. S/i( 
3 - Form of e.ction 

{Findings of guilty of Specification 2 of Additional Charge and 
of Additional Charge disapproved. Sentence confinned. 
G.C.M.O. 85, 25 Feb 1944) 
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WAR DEPARTAWT 
Army Service Forces 

In the O:i'i'ice of The Judge Advocate General 
Wa:,hington, n.c. 

SPJGH 
2 6 NOV 1943 
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CM 24.379.3 

UNITED STATES ) THIRD AIR FCRCE 
) 

v. ) Trial by G.C.M., convened 

Second Lieutenant ROBERT 
) 
) 

at Drew Field, Tampa, 
Florida, 6 and 7 October 

C. TITUS (0-1640081), 
Aney' of the United States. 

) 
) 

1943. Di:,missal. 

OPINION of the BOARD OF REVTh..W 
DRIVER, LOTTERHOS and LATTIN, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, 'its opinion, to The Judge 
Advocate General. · 

2. The accused was tried upon the following Charges and Specifica
tionsa 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Robert C. Titus, 
First Reporting Company, 576th Signal Aircraft Warning 
Battalion, did, without proper leave absent himself from 
his organization at Drew Field, Tampa, Florida, from 
about 17 September 1943 to 18 September i943. 

CHARGE II a Violation of the 64th Article of war. 

Specification: In that Second Lieutenant Robert c. Titus, First 
Reporting Company, 576th Signal Aircraft Warning Battalion, 
having received a lawful command from Captain Henry L. 
Blauser, Conunanding Officer, First Reporting Comparor, 576th 
Signal Aircraft Warning Battalion, his Superior Officer, to 
report to the S-1 Section of the Fourth Signal Aircraft 
Warning Battalion, did, at Drew Field, Tampa, Florida, on 
or about 17 September 1943, willfully disobey the same. 

CHARGE III: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant Robert C. Titus, 
First Reporting Company, 576th Signal Aircr_aft Warning 
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Battalion, having dii,covered that Private Alvin Schwartz, 
690th Signal Aircraft Warnif€ Company, a soldier subject 
tr., military law, was absent without leave from his 
organization, and having knowledge of the whereabouts 
of said private Alvin Schwartz, did, at Tampa, Floricla, 
on or about 22 August 1943, willfully and unlawfully 
fail and neglect to inform the Commanding Officer of the 
organization to which the said private Alvin Schwartz 
belonged, of the then whereabouts of the said Private 
Alvin Schwartz, at T8.I!lpa1 Florida. 

Specification 2: In that Second Lieutenant Robert C. Titus, 
First Reporting Company, 576th Signal Aircraft Warning 
Battalion, did, at Tampa, Florida, from about 2.5 July, 
1943, to about. 11 August 1943, room together with and 
associate with Private Alvin Schwartz, 690th Signal Air
craft Warning Compaey, at the Floridan Hotel, Tampa, 
Florida. 

Specification 3: In that Second Lieutenant Robert c. Titus, 
First Reporting. Company, 576th Signal Aircraft Warning 
Battalion, did, at Tampa, Florida, from about ll August 
1943 to 23 August 1943, room together with and associate 
with Private Alvin Schwartz, 690th Signal Aircraft Warn
ing Company at the Hotel Tampa Terrace. 

CF.AR.GE IV: Violation of the 95th Article of Vfar. 

Specification 1: In that Second Lieutenant Robert c. Titus, 
576th Signal Aircraft Warning Battalion, did, at Tampa, 
Florida, with intent to defraud, wrongfully and unlavd'ully 
occupy a hotel room at the Floridan Hotel, Tampa, Florida, 
from about 2.5 July 1943 to about 11 August 1943, without 
regietering wi.th said hotel ae a guest of eaid hotel, and 
did thereby fraudulently and unlawfully obtain lodging ac
commodations at eaid hotel without the p:i.yment of the cost 
of said hotel room to the cwmers of said hotel. 

Specification 2: In that Second Lieutenant Robert c. Titus, 
. 576th Signal Aircraft Warning Battalion, did, at Tampa,,_ 

Florida, with intent to defraud, wrongfully and unlawfully 
occupy a hotel room at the Hotel Tampa Terrace, Tampa, 
Florida, from about 11 August 1943, to 23 August 1943, with
out registering wi.th said hotel as a guest of ~aid hotel, 
,and did thereby fraudulently and unlawfully obtain lodging 
accommodations at said hotel without the payment of the 
cost of the said hotel room to the owners of said hotel. 
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He.pleaded guilty to the Specification, Charge I and to Charge I, to 
Specifications 2 and 3, Charge III, except the words "and associate 
with", and to Charge III, and to Specifications 1 and 2, Charge IV; 
not guilty to Charge IV, but guilty of a violation of the 96th Article 
of war; and not guilty to the Specification, Charge II and to Charge 
n, arrl to Specification 1, Charge III. He was found guilty of all 
Specifications arrl Charges. He was sentenced to be dismissed the 
service. The reviewing authority approved the sentence and forwarded 
the record of trial for ~ction under the 48th Article of YJ"ar. 

3. The evidence for the prosecution: 

a. Specifications 2 and 3, Charge III and Specificatiore 1 and 
2, Charge-iv: Between 25 July and 11 August 1943, Private Alvin 
Schwartz wa.s registered· at the Hotel Floridan in the name of Al Fields 
(his stage name), on 11 August he moved to the Tampa Terrace Hotel and 
registered as Al Fields, remained there until 23 August 1943, and in 
each hotel occupied a single room with one bed. He paid each hotel for 
his room at the rate for occupancy by one person. The charge for a 
single room with two occupants was greater at both hotels than the 
charge for one person in the room. Schwartz invited accused to share his 
room with him. Accused occupied the room and slept with Schwartz 
several times at the Hotel Floridan and nearly every night at the Tampa 
Terrace Hotel. Accused did not register at either hotel, but refunded 
to Schwartz part of the cost of the rooms. Schwartz did not notify the 
hotel clerk that there was another person with him. Accused and Schwartz 
did not go out on parties nor dine together; they did not go to the bar 
together for drinks except a few times when Schwartz first went to the 
Floridan (R. 9-14). 

A statement, in question and answer form, made by accused to 
"Lt. Rex E. Rhine", after b-eing given "proper warning", was substantially 
as follows: Prior to 25 July 1943 accused was authorized by the base 
commander at Drevr Field to reside off the post. Not having a place to 
live off the post, accused asked "Lt. Morelli" whether he could share 
Morelli I s room. Morelli replied that another officer was sharing it 
with him. Schwartz (known to accused as Fields) heard the conversation 
and offered to let accused nstayn with him in his room. Later accused 
accepted the offer, as his funds were low, and he agreed to pay Schwartz 
at the end of the month. They occupied Room 1925 at the Floridan from 
25 July until 11 Aug~t, when accused entered the hospital at Drew Field. 
On 14 August accused went to Tampa on pass from the hospital to,get some 
of his clothes at the Floridan. He found that Schwartz had left the 
Floridan, and traced him to Room 902 at the Tampa Terrace. A maid let him 
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in the room and he found his clothes. on 19 August accused moved into 
-Room 902. At each hotel, accused did not register, but shared the 
room with Schwartz. Accused knew Schwartz only as a friend and room
mate. It was just a "50-50 proposition on the room" (R. 9; Ex. C). 

b. Specification l, Charge III1 During the time Schwartz 
was at these hotels he was "AWOL", but· said nothing to accused about 
it until the last night, when he told accused five or six hours before 
Schwartz was "picked up" by the military police (R. 11-12). · 

. From the statement of accused (Ex. C) it appeared that at 
about 10:00 p.m. on 22 August Schwartz called and asked accused to _ 
meet him, which accused did about twenty minutes later. Schwartz 
wanted to borrow ~~50 to go to Chicago, as he was "AVlOL" and "in trouble 
with the 1,;p,.sn. Accused refused to lend him the money as he would be 
"assisting a deserter" if he did. Accused made no attempt to notify 
the milltary police, as he was going on leave the next day and "did 
not want to become involved" (Ex. C). 

c. Specification, Charge I and Specification, Charge II: At 
about 3:30 or 4:00 p.m., on 16 September 1943, Captain Henry L. Blauser, 
commanding the company of accused, received a call for accused to 
report the next morning to Second Lieutenant Bernard J. Sevia at S-1 
Secticn, 4th Training Battalion, and a few minutes later directed ac
cused to report accordingly, the first thing in the morning, on 17 
September, and after the interview at S-1 Section to report back to his 
organization. AccU5ed remarked, possibly in a joking way, that he did 
not care to make a transfer. On 17 September, Lieutenant Sevia was in 
his office all the morning, except for intervals of five or ten minutes. 
To the best of his knowledge accused did not report to him. He did not 
see accused report, and if he liad reported Lieutenant Sevia would have 
known it. Extract copies of the morning report of 1''irst Reporting 
Company, 576th Signal Aircraft Warning Battalion (Exs. A and B) showed 
accU3ed from duty to absent. without leave 17 September 1943 and from 
absent without leave to arrest in hospital 18 September (R. 6-8). 

4. The evidence for the defense shows that at about 3:30 a.m. 
(date not shown) Second Lieutenant Michael Deleo, Provost uarshal, 
Drew Field, went to the room of Private Schwartz at the Tar.ipa Terrace 
Hotel. Schwartz was not there, but Lieutenant Deleo found accused 
there and talked to him. Lieutenant Deleo did not at that time know 
that Schwartz was "AWOL" but was looking for him in connection with a 
gambling syndicate. Accused was very cooperative _and identified Schwartz 
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for Lieutenant Deleo. Schwartz was located at the Floridan. Shortly 
afterward Lieutenant Deleo discovered that he was nAWOL". He did not 
recall whether acctu1ed told him Schwartz was "AWOL" (R. 15-17). 

Accused made an unsworn statement to the effect that when he 
start'ed to room with "this enlisted mann he was very much disturbed by 
siclmess at home, but knew it was a "bad thing" to do. He thought he 
could pay him at the end of the month, it was a mistake on his part, and 
he wanted the court to take into consideration that it was a mistake and 
he did not intend to continue it (R. 15). 

5. The evidence shows that from 25 July to 11 August accused and 
Private Alvin Schwartz occupied the same single room at the Hotel Floridan 
in Tampa, Florida. Schwartz was registered and accused was not. The 
rate for two persons in a room was greater than for one person. Schwartz 
paid the hotel for the room at the single occupant rate, and did not advise 
the hotel clerk. that there was another person ldth him. Accused ref\lllded 
to. Schwartz part of the cost of the room. · 

From a date between 11 August and 19 August to 23 August they 
jointly occupied a room at the Tampa Te?Tace Hotel under the same circwn
stances. 

At about 10:20 p.m. on 22 August Schwartz advised accused that 
he was absent without leave and in trouble with the military police. He 
wanted to borrow $50 to go to Chicago. Accu:sed did not report Schwartz 
to the military police. Schwartz was taken into custod;y by military au
thorities at about 3:30 a.m., 23 August :in connection with matters other 
than absence without leave. 

• On 16 September Captain Henry L. Blauser, commanding officer of 
accused, directed him to report the first thing the next morning to a 
designated officer at S-1 Section, 4th Training ·Battalion. Accused did 

·not report. to that officer the next morning (17 September) although the 
officer was present in his office. Accused was absent without leave from 
17 September to 18 September 194). 

• 
In the opinion of' the Board of Review the evidence clearly sus..: 

taine the findings of guilty of all Specifications and all Charges. The 
conduct of accused in falling to register with each of the hotels (Specs. 
land 2. Chg. IV), whereby each hotel received a lower rate than it would 
have charged had it known that two persons were occupying the room, ccn
stituted a willful fraud. In the opinion of the Board it was a violation 
of the 95th Article of Ylar. 
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' 6. The accused is 21 years of age. The records of the Office of 

'!he Adjutant General show his service as follows: Enlisted service from 
16 Aueust 1940;,appointed temporary second lieutenant, Army of the United 
States from Officer Candidate School and active duty, JO November 1942. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence, and to 
warrant confirmation of the sentence. Dismissal is authorized upon con
viction of a violation of the 61st, 64th or 96th Article of War, and is 
mandatory upon conviction of a violation of the 95th Article of War. 

~~~~·.........· ~.:..w.""--~,.....~~•• ----·~--.,._~_,Judge Advocate 

--~~ra-~~r:::::.!!:~·~;~L~.i_.~t~-~~~'--!:::::·:____~---'Judge Advocate 

~-~~-.,;;~--·-•=.;;;·~~-J);--:-~~--..;;..--~·i:a..___,Judge Advocate 

• 
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1st Ind. 
13 DEC 1943

War Department, J.A.G.o., - To the Secretary of war. 

1. Herewith transmitted for the action of the President are the 
record of trial s.nd the opinion of the Board of Review in the case of 
Second Lieutenant Robert C. Titus (0-1640081), Arrr;y of the United States. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirmation of the sentence. The accused shared 
a room with an enlisted man at two hotels over a period of about 29 days 
(Specs. 2 and 3, Chg. III); defrauded both hotels by failing to register 
(Specs. 1 and 2, Chg. IV); failed to report the enlisted man after learn
ing he was absent without leave (Spec. l, Chg. III); willfully disobeyed a 
lawful command of his superior officer to report to a designated office 
(Spec., Chg. II); and was absent without leave for one day (Spec., Chg. I)• 
In view of all of the circumstances, I recommend that the sentence to dis
missal be confirmed but commuted to a reprimand, and that the sentence as 
thus commuted be carried into execution. 

J. Consideration has been given to a written request for clemency signei 
by the accused dated 23 Nov~mber 1943. 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recommendation made above. 

.... 

Myron c. Cramer, 
Major General,

4 Incls. 'Ihe Judge Advocate General. 
Incl.1-Kecord of trial. • 
Incl.2-.i)ft. ltr. for sig. 

Sec. of War. 
Inc1.3~orm of action. 
Incl.4-Req. for clemency dated 

23 Nov. 43 by accused. 

(Sentence confinned but commuted to reprimand. G.C.M.O. Jl, 15 Jan 1944) 
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WAR DEPARTMENT 
J.rrrw Service Forces 

In the Office of The Judge Advocate General 

SPJGK 
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21 DEC 1943 

U N I T E D S T A T E S ) 92ND INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened.&t 
Fort Huachuca, Arizona, 14 

Second IJ.eutena.nt EDWIN ~ June, 20 July and 23 September, 
A. MOORE (0-1296562), ) 1943. Dismissal, total for
Infantry. feitures, a.nd confinement for 

~ three (3) year,. 

OPINION of the BOARD OF REVIEW 
T.APPY, HILL and AND~. Judge Advocates. 

1. The record of trial in the case of the officer named above 
ha.a been examined by the Boa.rd of Review and the Boe.rd submits this, 
its opinion, to The Judge Advocate General. 

2. Acoused was tried upon the following Charges~ Specifica
tions a 

CHARGE Ia Violation of the 93rd Article or War. 

Specification la In that 2D LT EDWIN A MOORE, Co F, 371st 
Infantry, Fort Huachuca, Arizona did, at Camp Joseph T. 
Robinson, Arkansas, on or about January 15, 1943, felon
iously embezzle by fraudulently converting to his own 
use a. sum of money in the amount of twenty dollars and 
twenty cents ($20.20 ), the property of Pvt Willie Kidd, 
Co F, 371st Infantry. 

Speoifioa.tion 2a In that 2D LT EDWIN A MOORE, Co F, 371st 
Infantry, Fort Huachuca., Arizona, did, at Ca.mp Joseph T. 
Robinson, Arkansas, on or about January 15, 1943 felon
iously embezzle by fraudulently converting to his own 
use a sum of money in the amount of three dollars a.nd fifty 
cents ($3.50), this sum being the proceeds of a-money order 
entrusted to him by Pvt. Albert Williams, Co F, 371st 
Infantry for the sole purpose of having said money order 
cashed and the proceeds thereof remitted to the said Pvt 
Albert Vi:iolliama • 

Specification 3a In that 2D LT EDWIN A MOORE, Co F, 371st 
Infantry, Fort Huachuca, Arizona, did, on or about January 
15, 1943, at Camp Joseph T. Robinson, Arkansas, felon
iously embezzle by fraudulently oonvertinr, to his own use 
a sum of money in the amount of tw9 dollars (~2.00), this · 
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sum being the proceeds of a money order entrusted to him 
by Pvt George Savage, Co F, 371st Infantry, for t!la sole 
purpose of having said money order cashed and the proceeds 
thereof r8llli tted to the said Pvt George Savage. 

CiiA.RGE II& (Finding of gu1ity disapproved by reviewing 
authority). 

Specification& (Finding of guilty disapproved by reviewing 
authority). 

Accused pleaded not guilty to ani was found guilty of the Charges~ 
Sfecifications. No evidence of previous convictions wa.s introduced. 
He was sente~ced to dismissal, forfeiture of all pay and allows.noes due 
or to becomg due, and confinement at hard labor for three years. The 
reviewing authority disapproved the findings of guilty of the Speoif'ics,.
tion of Charge II and of Charge II, approved the sentence, and fon"lardei 
the reoord o~ trial for action under the provisions of'Artiole of War 
48. 

3. Evidenoe for the prosecution shows that aooused is a second 
lieutenant, Infantry. He was the Executive Officer of the company of 
which the four prosecuting witnesses were members (R.11,15,21,23). 

Specification 1, Char~, charges embezzlement of $20.20 from 
Private Willie Kidd of accused's compa.ny. Private Kidd died a few days 
before the trial took place (R.28). Testimony for the prosecution con
cerning this Specification was given by First Sergeant Anthony G. 
Skidmore, a member of accused's and Private Kidd's company (R.23). 
Du.ring the last few months of 1942 and the early pa.rt of 1943 the or
ganization was stationed at Camp Joseph T. Robinson, Little Rock. 
Arkansas (R.23). 

Witness was present in the company orderly room a.nd sa.w Kidd give 
accused ~0.20 to buy a money order for Kidd. Witness did not fix the 
date with exaoti~ude, except to say that this delivery of money took 
place "a little wlaile before the ending of the year". Witness did not 
sta·:.e the wording of the conversation which took place betwae.n Kidd and 
accused. li:>wever, he remembered that Kidd wanted to send the money order 
to his (Kidd's) wife (R. 23-25 ). . 

On several occasions Kidd asked witness about speaking to a.ooused 
or the cot1pany commander 0 in connection with getting his money". because 
ho "hadn't received his money baok". Eaoh time, witness suggested that 
Kidd talk to accused. At some subsequent time, not disclosed by the 
evidence• witness heard Kidd ask accused 11for his money"• and heard ac
cused )"eply that he "had the stub in his locker". Referring to a still 
later occasion. witness testified"••• I happened to be in the orderly 
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room at that time and the Lieutenant said he would pay him. or he would 
get his money order or cs.sh a. check or something like that" {R.27). 

Witness was also present when th~money was repaid. The repayment 
took plaoe in the company commander'~ office, a ff$W days after the above
mentioned conversation. Witness did not recall the conversation which 
took place at the time of the repayment. but saw aooused hand "the money" 
baok to Kidd. The repayment occurred after the organi.zation had moved 
from Camp Robinson to Fort Huachuca {R.25-27). The date of payment does 
not appear anywhere in the reco~d of trial, but,from,the sequence of events, 
it is apparent that a substantial period of time had"'-elapsed. 

The "stub" referred to- by witness was apparently intended by him. 
or by aooused if accused actually used theae words, to mean the am&l.l 
receipt stub commonly issued to the purchaser of a postal money order. 
No other explanation is found in the record. 

I 

By deposition, Lillie May Kidd, wife of ?rivate Kidd, testified 
that at no time during the months of January and February,1943., did 
she receive a money order for $:!O from her husband, or from any other 
person (R.29). 

The defense introduced the deposition of Fred W. Perkins, Super- _ 
intendent of the Camp Robiru.on Branch, United States Post Office, Little 
Rock, Arkansas (R.30). Mr. Perkins testified that during January,1943, 
his office received an application for a domestic money order for $20 
from Private Willie Kidd, Company F, 371st Infantry, payable to Lillie 
Ma.y Kidd. A money order was prepared and delivered pursuant to the 
applioation (R.31). 

Specification 2, Charge I. 

Private Albert Willia.ms., the prosecuting witnesa upon this Speci
fication., had been discharged from the Army at the ti.me of accused's 
trial, and his testimony was offered in the form of a deposition. The 
defense oounsel specifically stated that he had no objection to .this 
(R.20). idtness was an enlisted man in accused's organization at the 
time the inoident is alleged to have occurred. A week. before Christmas· 
in 1942 witness gave accused two money orders to be cashed for him by 
a.ooused. One was for~. the other for $1.50 (R.21). 

About a month later, witness was separated from his company and 
remained separated therefrom for about two months. Witness "contacted11 

accused "about six times" regarding the money. Finally witness received 
his money in two payment;sJ the first about 5 May 1943, in the sum. of 
$1.50, and the second in June, in the sum of $2 (R.21,22). The cir
cumstances under which payment was made do not appear in the evidence. 
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Spe.cif'ication 3, Charge I. 

The prosecuting witnesa on the third Specification under Charge I 
was Printe George SaTage, or acouaedfs organization. In January of 1943 
he gave accused a money order for two dollari &nd asked accused to have 
it 'cashed for him. Witness a.aked acouaed about it a month or two later. 
At that time accused said that he had not yet cashed it. Witness did 
not say aeything further to aooused about the matter (R.11•13 ). Accused 
paid witness in June, ai'ter the organization had arrived at Fort 
Huachuca (R.14). 

For the defense, Second Li,eutena.nt Oren John.son, the Assistant 
Defense CoUI1Sel, testified that he had '.known the accused intimately for 
10 months J that he knew accused to be trustworthy aild loyalJ that accused 
had upon one occasion borrowed money from witness, and that he had re-

. paid it when due (R.31,32). 

4. The Board of Review is of the opinion that the record does not 
sustain the conviction of accused upon Specification 1, Charge I, the em-

oozzlement of ~20.20 f'rom Private Willie Kidd. The evidence produced 
in the deposition of Fred w. Perlcil'.18, postmaster at Camp Robinson, 
Arkansas, that a money order was issued payable to Lillie May Kidd is 
sutfioient to create a reasonable doubt of' aocused'a guilt. It is 
reasonable to believe that accused actually did purchase the money order, 
despite the fact that Perkins' testimony does not specifically state 
who purchased it. Unless accused had purctiased :th• money order, he 
aild his oounsel presumably would not have known of its existence and 
would not have procured the deposition. Had Private Kidd purchased the 
money order, accused doubtless would not have known of it, or, if by 
some ohs.nee he had known, would not have dared to resort to the deposi
tion to ,exculpate himselr, since at the time the deposition was taken 
Kidd was still alive and presumably would be called a.a a witness by 
the prosecution. 

The facts disclosed by the evidence, including the reimbursement 
of Kidd by accused, are entirely consistent with the probability that 
he purchased the money order and then lost it, or converted it to his owu · 
use. or negligently failed to deliver it to Kidd, - for which conduct 
he is not on trial. 

5. There is sufficient evidence in the record to prove aooused's 
guilt of Specifications 2 and 3 beyond a. reasonable doubt. To recapit
ulate briefly, Private Williams was a member of a.ooused 1s organization 
in December 1942. A week before Christmas in 1942 he delivered two 
money orders to accused to be cashed for him. One was for i2, the other 
for ~l.50. He did not receive the proceeds until May and June of 1943. 
aft~r "a.bout six" requests that accused pay him.• · 

Likewise, Private George Savage. a. member of accused's organization, 
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gave aooused a i2 money order in January, 1943, to be cashed ~for him. 
Savage did not receive payment until June, 1943, after having asked 
aoouaed for it onoe in the interim. 

These undisputed facts are sufficient to warrant the i.q..ferenoe of 
embezzlement. Wharton, in his work on Criminal !Aw (Twelfth Edition, 
Vol. 2, P• 1593), quotes Sir J. F. Stephen (Dig. Criminal Law, Art. 
312 ) a.s follows a 

"The inference that a prisoner has embezzled property, 
by fraudulently converting it to his own use, may be drawn 
from the fact that he has not pa.id the money or delivered 
the property in due course to the ownerJ or 

".From the raot that he has not accounted £or the money 
or other property which he has received • • •"• 

In addition to this authority, the faot that accused pa.id WllliBlDS 
in t?10 installments, a month apart, warrants the inference that he had 
used the proceeds for his own purposes, did not have them when demand 
was made, and had to wait until he oould get the money with whioh to 
make restitution. 

6. One minor error requires collllllent. Specification 2 of Charge 
I alleges conversion or "three dollars and fifty cents ($3.50), this 
sum being the proceeds of a money order entrusted to him • • •" (un:ler• 
scoring supplied). The proof shows that there were two money orders, 
one for ~2 and one for $1.50. Their total is the amount alleged in the 
Specification. While this is a varie.noe, it is not of a material nature. 

7. Accused is 25 years of age. He graduated from high 1ohool and 
spent a total of three and one-half years in two colleges. He served · 
as an enlisted man from February or March 1941 until 14 October 1942, 
when, upon graduation from the Infantry Officer Candidate School, Fort 
Benning, Georgia, he was appointed second lieutenant, Army of the United 
States. In recommending accused for Officer Candidate School, ~is com
manding offioer stated that he had demonstrated outstanding qualities 
of leadership and that his charaoter was excellent. 

8. The court wa.s legally constituted and had jurisdiction of the 
person and the offense. Except as noted, no errors injuriously affect
ing the substantial rights of accused were OQlllllUtted during the trial. 

LA\V UERARY . . 
JUOG~ rrVOC\;1 E G~~ERAL 

iJAVY Dc.PART{11titT 
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In the opinion of the Boa.rd of Revi8W' the reoord of tria.l is lega.ll;y 
insufficient to aupport the.finding ot guilty of Speoifioa.tion l, Charge 
I, lega.lly sufficient to support the findings of guilty of Specitioa.tiona 
2 and 3, Charge I, and ot Charge I, and lega.lly sufficient to support 
the aentenoo and to warrant oonfirma.tion thereof. Diamiaaa.l is authorized 
upon conviotion of a. violation ot Article of War 93. 

- 6 -



(lOJ) 

1st Ind. 

War Department, J.A.G.o•• 2 9 DEC 1943 - To the Secretary_of -wiar. 

1. Herewith tra.nsmi tted for the action of the President are the 
record of trial e.nd the opinion of the Board 0£ Review in the case of 
Second Lieutenant Edwin A. Moore {0-1296562). Infantry. 

2. I concur in the opinion ot the Boa.rd of Review that the record 
of trial is legally insufficient to support the finding of guilty of 
Specification 1. Charge IJ legally sufficient to support the findings 
of guilty of Specifications 2 and 3. Charge 1; and of Charge IJ and 
legally sufficient to support the sentence and to warrant confirmation 
thereof. In view of the small amounts of money involved. the tact that 
restitution has been ma.de, and the circumstances of the case, I recommend 
that the sentence be confirmed but that the confinement a.nd f'orfeitures 
be remitted. and that the sentence as thus modified be suspended•during 
the pleasure of the President. 

3. Inclosed a.re a draft of a letter for your signature traru.mitting 
the record to the President for hi• action a.nd a fonn of Lxecutive action 
designed to carry into effect the recommendation hereina.bove ma.de. should 
such action :meet with approval. 

~ ~ - 8---0,-...-·--

J.wron c. Cramer. 
lkjor General, 

3 Inola. The Judge Advocate General. 
Inol.l-Reoord of trial. 
Inol.2-Dra.rt of ltr. 
for sig. Seo. of Yla.r. 

Incl.3-Fonn of Ex. action. 

(Findings of guilty of Specification 1 of Charge I disapproved. 
Sentence confinned, but in view of the trivial amounts involved, 
which were repaid, and on all the circumstances in this case, 

confinement and forfeitures remitted. Execution suspended. 
G.C.M.O. 71, 15 Feb 1944) 
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(105)_WAR DEPARTMENT 
J..rmy Servi.ca Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGN 
CM 24,3802 

19 NOY 19'3 
) SIXTH SERVICE COMJAND 

UNITED STATES ) .A.ru.IT SERVICE FORCES 
) 

v. ' 

First· Lieutenant RICHARD 

) 
) 
) 

Trial by G.C.M., convened at 
Camp Ellis, Illinois, 12 and 
.30 October 1943. ~~issal. 

L. HAWKINS (0-1584336), 
865th Ql,larte:nnaster Fumi~ ·~ 
gation -~d ~th Company. ) 

OPINION of the BOARD OF REVIE.i'l' 
UPSCCW3, GOIDEU and Su.:EFER, Judge Advocates 

. ' 

. 1. ·The Board ·of Reviev, has examined the ·record ·or trtal in the 
. case of the officer named above an<;i submits this, its opinion, .to The · 

Judge Advocate General. · 
. . . 

. 2. · The accused was tried upon the following Charge arid Specifi
.cation: 

CHARGE: Violation of the 95th ~ticle of War. 
. . 

Speci!'ication: In that 1st Lieutenant RICH.ARD L. 
· . HAW".t<:INS, 865th Quarterlnaster Fumigation and 

Bath Company (Mobile), on or. about 17 September· 
1943, at Camp Ellis, Illinois,. was drunk and dis- · 
.orderly in camp. · 

' . . . 

· ·He pleaded not guilty to the Charge and its Specification. ·He w~s 
.· found not guilty of the Charge but guilty of. the Specification and o! 
. a viqlation of Article of Vlar .96. · He was sentenced to be dismissed 
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tho service. The reviewing authority approved the sentence but· re
c0Jra11ended that it be conmuted to a forfeiture of $50 of his pay per 
month for a period of 4 months, to restriction to the lir.rl.ts of the 
station ,,here the accused may be serving for a period of J months and 
to a reprimand, and forwarded the-record of trial for action under 
Article of Y.'ar 48. 

J. The evidence for. the prosecution shows that the accused, about. 
02.30 o I clock on 18 September 1943, noisily awakened the enlisted charge 
of quarters at the 282nd Station Hospital, Camp Ellis, Illinois, and in
quired where he, the accused, was. Upon being advised of his whereabouts, 

. he telephoned for transportation. 1'lithin a few minutes, he again re- . 

. quested the same information and made a similar telephone call. -Then he 
\began swearing and threw his opened knife against the wall. Recovering 
it and holcing it, still opened, in one hand he grasped the charg3 of· 
quarters by the throat -with his other hand and proceeded to e~ lain 
what a i:;ooci S.)ldier he wa: J _ rclatil'lf, that he had killed 3. J.:i.p in some 
foreign country by stabLing him in the throat. He then demanded some-. 
thing to eat and was advised that th.e charge of quarters was m thout 
food, whereupon in profane terns the accused wanted to knoj'{ what ld.nd 
of· a "God-dar.med joint" it was that didn't have a mess hall. On the . 
way to the mess hall, he opened his knife and indicated that he intended 
to cut a tent rope but refro.ined and, upon entering the mess hall, he 
was furnished cheese; bread and ci.lk by the baker then on duty. Tlhile 
preparing a ·sanch'lich, he threw a butcher knife into the wall but picked 
it up, remarking t}1at he was sorry. On one occasion, while eoing to 
the icebox, the accused walked throueh se-veral large pans of cookies 
'1hich had· been placed on the floor preparatory to being put into the 
·oven, rernarkinc that he hoped SJ.ch action was not seen. by the baker. 
The transportation requested by the accused aITived and he departed. 

:The charge of quat-ters, who was not angry because of his early 
.· awakening, did not call the military police or his commanding officer 

·· because he dicl not believe the accused meant any harm but £1.led a . 
written report _of the incident the folloviing day wherein he did not 
state that the accused was drunk. However, he had told the investigating 
officer that during the incident the accused was staggering (rt. 4...1:)). 

~- The officer to whom the accused had tale phoned for transporta-
tion substantiated the two telephone .calls; and the baker, who did not 
think the accused was a 11bad guy" or that the cookies had been seriously 
disturbed, also substantiated the portion of the incident taking place 
in the mess hall stating that "it looked as though the Lieutenant (ac
cused) had some drinks" (R. 9-12, 12-1$) • 
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4. The evidence for the defense was elicited af'ter the court 
had overruled a IOOtion for findings of not guilty for insufficiency 
of evidence, and shows that the accused was a highly efficient 
officer -mo had not been previously sub·jected to disciplinary action 
but had been selected by his former battalion commander as a company 
cownander, because he was a tireless worker, a good man, and always· 
"on the ball". After explanation of his rights as a 'Witness, the ac
cused testified that, on the night in question, as relaxation .trom 
strenuous sustained effort, he had indulged in a few drinks at·the 
officers' club and, feeling ill, decided to get a "bit of fresh air" 
by walking, -which he did for only a few blocks before deciding to 
secure transportation back to his barracks. Entering the orderly room 
of the ~2nd Station Hospital, he awakened the charge or quarters, who . 
appeared disgruntled and did not give him aey "sirs" but permitted 
him to use the telephone. Rather than "bawl" him out for this dereliction, 
the accused "ld..dded11 the charge of quarters 'With his knife. He explained 
that his walking over the trays of cookies was occasioned by his mis
taking them for floor mats (R. 16-18, 19). 

5. The Specification alleges that the accused 11on or about 17 Septem
ber 1943, at Camp Ellis, Illinois, was drunk and disorderly in camp11 • 

The offense alleged is manifestly violative of either Article of War 95 
or 96, depending upon the degree or extent thereof (M.C.M., 1928, pars. 
151-152). 

The evidence shows that the accused on the occasion in question 
gave the appearance of having bad some "drinks", he staggered and bis 
act.ions were so typically those of an intoxicated person as to be un
explainable unless conceived and performed during inebriation. Further
more, the accused by his own testimony admits that he indulged in the 
use of' ·intoxicants shortly before the incident. The conclusion is there
fore inescapable that on the occasion in question the accused was drunk 
and his actions clearly constituted disorderly conduct., in violation of 
Article of War 96 of which, by appropriate proceedings in revision., he 
was found guilty (CM 196426 (1931), Dig. Ops. JAG, 1912-1940, sec. 453 
(ll)). . 

The evidence, therefore., beyond a reasonable doubt supports 
the findings or guilty of the Specification in violation of Article 
of War 96, as found. 

6. The accused is about 28 years of age. Tbe records of the 
War Departioont show that he has bad enlisted service from 22 August 
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1941 until 11 December 1942 llhen he was commiss:l..oned a second 
lieutenant upon completion o.t O.:t'ficers' Candidate School, that he 
has been on active duty aa an officer s:l..nce the latter date and that 
he was promoted to first lieutenant on 22 April 1943. 

7. The court was leg~ constituted. No errors injuriously 
a!.tecUng the substantial rights o! the accused were committed during 
the trial. For the reasons stated the Board of Review is of' the opinion 
th.at the record of trial is legally sutficient to support the findings 
o:r guilty o.t the Charge, as revised, and its Speeif'ication and the sen
tence, and to warrant confirmation thereof.'. Dismissal is authorized 
upon convictl.on ot a 'Violation of Article o! War 96. 

~ f /~Judge Advocate. 
~. 

tf4dif2~ Judge Advocate. 
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SPJGN 
CM 243802 

1st Ind. 

War Department, J.A.G.O., ?O DEC J943 
- To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of First Lieutenant Richard L. Hawkins (0-1584336), 865th 
Quarter~aster Fund.gation and Bath Company. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to waITant confirmation thereof. I recomnend, as did 
the reviewing authority, that the sentence of dismissal be confirmed 
but commuted to a reprimand, a forfeiture of $50 of his pay per month 
for a period of four m:>nths, restriction to the station where he may 
be serving for three· months, and that the sentence as thus modified 
be ordered executed. 

3. Inclosed are a draft of a letter for your siena.ture, .trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the !oregoing recom
mendation, should such action meet with approval. 

'Myron C. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record. of trial. 
Incl 2 - Dft. of 1tr. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 

(Sente~e confirmed but commuted to reprimand, forfeiture of $50 
pay per month for four months, and restriction to station for three 

_months. G.C.M.O. 33, 15 Jan.1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General (111) 
.Vkishington, D.C •. 

SPJUQ 
CM 243818 2 5 NVJ 194:3 

UNITED STA.TES 92ND INFANTRY DIVISION 
·~ 

v. ) Trial by o.c.M., convened at 
.) Fort Huachuca, Arizona, 23 

Second Lieutenant ADAJR M. ) September 1943. Dismissal 
SMITH (0-1301699), 365th ) and total forfeitures. 
Infantry. ) 

OPlNION of the BOA.RD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates. 

l. The record or·,trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
i"!:,s opinion, to The Ju:ige Advocate General. 

2. .Accused y,as tried upon theJ.following Cl.larges and Specifica-
tionss .' · · · 

· CHARGE Is Violation of the 95th Article of War. 

Specification ls (Finding of not guilty.) 

Specification 21 In that 2nd Lt .A.DAIR M. SMITH, 365th 
Infantry, did at Fort Huachuca,' Arizona, 
on or about 9 August 1943, wrongfully 
attempt to engage in a fist fight with 

/ 
Corporal Ernest Butler, Company 11Ft1, 

365th Infantry. 

CHARGE !Is Violation of the 96th Article of Viar. 

Specification la· In that J\dair M. Smith, 2nd Lieuten4ut, 
365th Infantry, did, at Fort Huachuca, 
Arizona, an or about 9 August 1943, 
wrongfully strike Corporal Ernest ·E. 
,Butler, Co:npa.ny F, 365th Infantry, on 
the head with a rock. 

Specification .2s In that Adair M. Smith, 2nd Lieutenant, 
365th Infantry, did , at Fort Huachuca, 
Arizona., on or about 9 August 1943, 
wrongfully strike Corporal· &nest E. 
Butler, Company F, 365th Infantry, on 
the mouth with his fist. 
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He pleaded not guilty to all Charges and Specifications. He was found, 
not guilty of Specification l of Charge I, guilty of Specification 2 
of Charge I and of Charge I, and of the Specifications of Charge· II 
and of Charge II. No evidence of' previous convictions was introduced 
at the trial. He was sentenced to be dismissed the service and to 
forfeit' all pay and allowances due or to becane due. The reviewing 
authority- approved the sentence and forwarded the record of _trial for 
action under Article of War 48. 

3. The testimony for the prosecution ma.y be sumnarized as follows, 
On 9 A.ugust 1943 Corporal Ernest E. Butler, Company F, 365th Infantry, 
wa.s assigned the duty of driving a jeep for Second Lieutenant William 
R. Siokes and a "Lieutenant Brooksn, both officers of the regiment 
(R. 28). Lieutenant Stokes, accompanied by Corporal Butler, had driven 
the jeep from the drill field to the finance office at Fort Huachuca, 
Arizona, where they were joined by accused. They then proceeded to 
Gue st House No. 1. Upcn arrival there Lieutenant Stokes ·and accused 
got rut and Butler was directed to :i;:a.rk the jeep and wait for them, 
which he did. It was then about 9100 a.m. At 11130 a.m. Stokes came 
out, handed Butler a note and told him to go to accused's home and give 
the note to anycne who might come to the door. Butler then proceeded 
on this mission (R. 26). · 

Thereafter Stokes and accused went to the Mountain View 
Officers Club where Private Cleo Davis, Company c, 371st Infantry, 
a bartender at the Club, ·round them sitting at the bar when he arrived 

· for work on the morning of 9 August 1943. They ordered, and were · 
served, two bottles of beer (R. 16). · 

- Meanwhile Corporal Butler had gone to accused's home, pre
sented the note to accused's wife, who gave him a bottle of whiskey. 
This bottle he delivered to accused 'When he failed to. find Stokes at 
the Guest House (R. 26, Zl, 30) • .lccused then ordered Butler to 
return to his company but to come back to the Guest House at liOO p.m. 
Upon his return at that time he failed to find either Stokes or accused 
at the Guest House, so he proceeded to the Officers Club, 'Where he 
found both of them drinking at the bar (R. Zl). Butler• s reason for 
being at the Club was to pick up the lieutenants in compliance with 
the directions given to -him. He asked the bartender for n11eutena.nt 
Smith and Lieutenant Stokes" (R. 19). Notwitq,standmg it was against 
the rules for an enlisted man to enter the Officers Club (R. 7, 8, 90) 
Butler went into the bar and ordered a beer. 'When Davis refused to 
serve him both accused and Stokes directed him to qo so {R. 18). He 
did serve Butler with beer and accused paid for it (R. 19). 

At about 1:00 p.m. First Lieutenant Willia111 T. Pryor, 1922 
s.c.u., custodian of the Mountain View Officers Club, arrived at the 
Club and findmg an enlisted man in the bar ordered him {Butler) to 
leave (R. 7). What transpired in tha bar and outside of the Club , 
thereafter, and the physical condition and actions of the participants, 
are variously portrayed by the witnesses •. 
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Davis, the bartender, first stated that accused left the bar 
room and that Lieutenant' Pryor then came :in and told Corporal Butler 
that he would h9.ve to go out, and that "he (Pryor) took Butler 
outside" (R. 17) •. Ia.ter Davis testified that when Pryor ordered 
But,ler to get wt accused 11took him and carried him out" (R. 19). 
At this time accused 1'wasn 1 t drunk and ha wasn't sober" but "intoxi
cated" (R. 20). He staggered "a little bit" (R. 21). Corporal Butler · 
was also "intoxicated" - "just about drunk" and neither able to per
form his military duties nor drive a jeep; in fact "he was drunker 
than any or the rest or them." Accused tt-wasn' t as drunk as the c or
poral was "(R. 23). After the group had left the bar and gone outside, 
Davis, who was looking out oi"a w.indCIIJ, saw Pryor, with the help of 
Stokes and Butler, trying to put accused in the jeep (R. 20). Just 
then accused stumbled over a rock and fell (R. 19). Fin.ally, accused 
got into the jeep or his own accord and without assistance {R. 21). 

, Davis saw no one hit, either 'With a fist or a rock on that occasion 
(R. 21). He had seen no drinking of liquor by acyone in the group, 
though there ra.d bem a bottle, containing abo'.lt aie and one-half 
inches of wra t appeared to be whiskey, standing on the bar when accused 
and Stokes were there drinking beer, but to whom it belonged or where 
it came from Davis could not say (R. 21, 22, 25). 

Lieutenant Pryor testified that when he found Corporal Butler 
in _the bar of the Officers Club he ordered him to leave. Accused, 'Who 

· was talking with stokes, then insisted that Butler leave immediately, 
and, with the assistance of Stokes,"ejected him .from the tap room" {R. 
7, S) •. There had been no disturbance 1n·the bar, no loud talking or 
hilarity on the part of accused, nor had Lieutenant Pryor requested 
accused and Stokes to assist him in the natter (R. 90). There were 
two bottles of beer on the counter although Pryor saw no· one drinking 
and saw ,no whiskey 1'lhile he was · there (R. 9) • Accused was not drunk 
(R. 8, 93) but Butler, the enlisted man, was "tmder the influence of 
an intoxicating beverage" (R. 8), and ''was pretty well loaded" and 
"reeling" (R. 91, 93). Pryor saw no indications of any animosity be
tween accused· and the enlisted man Butler, although Corporal Butler 
was "belligerent" toward Lieutenant Pryer when asked to leave the Club 
(R. 94). 

As soon as the group was .. on the outside, Butler got into the 
jeep,whereupon Stokes told him to move over as he was not fit to drive 
because he was not sober (R. 12, 94). Pryor saw no signs of alterca
tion, ottrer than hearing an arg~nt between Stokes and accused. in 
the bar about_ leaving, and a dispute on the oui:.side as to who should 
drive the jeep (R. 151 90, 91, 96). Stokes had in_sisted that accused 
leave with him but Butler and accused had wmted to remain a while 
lcnger. Stokes thw took accused by the arm and pulling him toVicl.rd 
the -jeep said "let's go". This 11wa.s the aily form of what you might 
call scuffling" that he saw (R. 91). He saw no blows struck between 1 
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accused and Butler (R. 91); in fact he saw no blows struck at anyone (R. 12). 
To the question: •Did you.see either one fall down, slip or stumble?•·he 
answered •No., sir•(R. 92); and when asked -Did you see Butler fall down?• 
he said •No sir., I didn't see him fall.• 'The .only strong language he 
heard was., awh~ the hell don't you come and let's go, we have work to do•. 
Th$ whole episode on the outside lasted only three or four minutes (R. 95). 
Later on the ~i~e day he saw Corporal Butler when he was brou:ht to the Club· 
by a colonel and although he had no apparent injuries on his face at 1:00 
p.m• ., witness then observed a swelling on his lip (R. o/7). Pryor remembered 
that Butler had given no indication of having been hit on the mouth, had no· 
swollen lip and seemed ttwhole and hearty• when he drove away from the Club 
shortly after noon (n. 99). Furthermore he -·Pryor - was positive that if 
there had been any altercation in which Butler was s~ruck and knocked down, 
or hit on the head with a rock, •it would have been :impossible for me not 
to have seen itff (R. 99)., as there was but a short interval of time during 
which Pryor did not observe the group after they left the bar (P.. 90, 95, 
98). --c..._ 

Corporal Butler testified, that when he entered the bar at the 
Oftice?SClub to report to Lieutenant Stokes and accused he was offered, 
by· both of them, and drank •two beers and a whiskey•, all of which were 
procured from the bar (R. 29, 33., 34). Accused also drank beer and whiskey 
(R. 34) and, in Butler•s opinion, both accused and Stokes were drunk, though 
he himself was not, but only •feeling pretty good• (R. 35, 39). His recol
lection of what happene:i then., as related in his c-.m ;vcrds is as follows: 

•***I told Lt. Stokes •r.et•s go' and he said 'Wait a minute•. 
So Lt. Stokes decided to go and Lt. Smith pushed Lt. Stokes 
across one of the chairs. So all of them went out with me; they 

1 carried me out and Lt. Stokes and Lt. Srrith went back in. I was 
sitting· there in the _jeep and I told them •tet•s go• and Lt. Smith· 
started cursing m3 and 'Jal.ling me different names. I told him 
'Come on let's go' and he kept cursing me. At that t,ii11e he hit me. 
on the head with a rock, and Lt. Stokes asked me.if I wanted to 
fight it out with him and ! said 'Yest. So we go to the Old Post, 
about three or four miles, and him and me got to .fighting there. I 
told him I didntt·want to fight him., I respected him as an officer, 
and he got to calling_ me names * i'~ * So we were fighting. After 
we got through fighting, we got into the jeep and we carries hi.~ 
back to his company* * * (R. 26, 71). Lt. Stokes was still driving 
the jeep at the ti>I1e and he took us out there. Lt. Smith was still 
calling me names. So when we got out there he asked if I still 
wanted to fight it out with him, and I told him 'Yes•. And.that 
is why we got to fightine out there" (R. 32). 

When asked., however, "V:hether· he ever said he wanted to fight with accused 
he anSTrered: "No, sir. It was Lt. Smith I s idea. I never said I wanted 
to fight him• (R. 32). This inconsistency in his testimony he tried to 
explain but advanced no reason for it (R. 37). As they were about to 
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leave the Club house in the jeep, Butler testified accused hit him on 
the head with a rock (R. Z7) after first threatening to do so (R. 28). 
Later, after arriving at the Old Post there was a mutual combat betweeh 
accused and Butler in which accused hit Butler several times, once on 
the mouth (R. 3.3, .35) and Butler hit accused "on the head and in his 
face" (R. 36). Stokes took no part in the fight and when it was-over all 
three returned to camp together in the jeep (it. Z7, 36). 

The blow with the rock was on top of Butler's bare head, caused 
a bruise which did not bleed (R• .36). Later he - Butler - was g;iven treat
ment at the dispensary by First Lieutenant J. Woodrui'f fu)binson, lledical 
Corps, who testified that .Butler "had a small contused wound on the top 
of his head*** and he had a small lacerated wound on the inner surfnce 
of the upper right lip". In his opinion, the wound on the head 11* * * 
could have been caused by falling or some soft material or some soft 
instrument hitting him on the head and not any sharp instrument" (R. Lil). 
Lieutenant Robinson recalled accused showing him a wound on his chest on 
the same afternoon or the following morning (R. 44). 

. , The court called certain witnesses (R. 75) amon~ whom was Second 
Lieutenant Farris (referred to at times as "Ferris" (R. 5.3, 59), and whose 
full name nowhere appears) and it was stipulated that "if Lt. Farris were 
present in court he would testify" that he arrived at the Officers Club at 
about 12:15 p.'11. on 9 Auf:'Ust 194.3 and when he entered 'the tap room he saw 
accused and Lieutenant Stokes there. An enlisted man ~as sittinf at the 
far end of the bar. There was nothing to indicate that the enlisted man 
was with the officers and he heard no ·altercation between.him and accused. 
Farris got a bottle_of whisley from behind the bar and each of the officers 
drank 11a sh~t" and he then left a~ about 12:45 or 1:00 p.m. · 

Another witness called by the court was Private Fir!St Class James 
11atthews, of the rt.ilitary Police Detachment. He testified tha~ he was on 
duty at the Club as bartender from 7:.30 a.m. until 1:00 p.rn. on 9 August 
194.3. P.e saw accused and LieutenantaStokes and Farris in the bar on that 
date. Shortly after the officers had arrived an e'nlisted man came in and 
asked the. officers·· whether they were ready to go (R. 82). NJatthews served 
a round of beer to the officers and "set-ups" for whiskey, some of which· 
the officers drank from a bottle which Lieutenant Farris got from his locker 
(R. 82, 8.3).. While r.:atthews was on duty he did not see the noncommissioned 
officer take a drink and he was not drunk; neither was accused, thourh he 
acted like one who hacf been drinking (R. 84). At about 1:.30 or 2:QO p.m., 
Matthews left the Club and later returned,after which the enlisted man was 
brought to the Club by a major. At that time Matthews noticed nothing 
unus.ual about him (R. 86). · .. 

4. On behalf of accused, Second Lieutenant William R. Stokes, 
365th Infantry, testified that, although he had·come in from the drill 
field in a jeep which Corporal Butler was driving, he ·had dismissed 
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Butler and told him to go and ret his lunch. He had not ordered or 
directed Butler to return for him since he proposed to walk back to his 
company (R. 54, 61). Thereafter he and accused went to the Officers 
Club. About fifteen minutes after they had arrived Butler came into 
the bar of the Club. He was not served any intoxicating liquor or beer 
but Stokes saw a bottle of beer in front of Butler, thoueh he did not 
know how he obtained it. He appeared, however, to have been drinking 
when he came to the Club (R. 46, 63). Within a short time Lieutenant 
Pryor arrived at the Club and ordered Butler to leave. Butler "made 
several smart remarks"and refused to leave (R. 6C), became unruly and 
had to be forcibly ejected by Lieutenant Stokes.and accused (R. 46). 
As they started out the door Butler turned, after leaving the porch, and 
cursed accused, who then pushed Butler away from him. Butler then fell 
down in the road and after rising started toward accused and they grappled 
for a while (R. 46, 47). Stokes saw no blows passed, nor did he see any
thing in accused's hand, but accused did later show him an oval scar on 
his chest which he said was the result of a bite he received--in the scuf
fle (R. 47, 58) •. Lieutenant Pryor was present during the scuffle (R. 61). 
Thereafter Stokes, accused and Butler left in the jeep and went to the 
companr drill area at the request of accused who wanted to join his company 
(R. 48). When they arrived at the area they stopped and accused and Butler 
got out of the jeep to urinate (R. 49). During the trip there was no 
quarrelling or fighting between accused and Butler and no altercation of any 
kirid; nor was there any talk of fighting, and Stokes did not hear accuse~ 
use any opprobrious words (R. 52, 62). Having failed to find the company in 
the drill area the three returned to camp in the jeep (R. 49, 52). Stokes 
could not say whether accused was drunk or sober but he knew he had been 
drinking (R. 54). He denied that accused had sent Butler to accused's home 
with a note for his wife or to get a package·(R. 62). 

Accused elected to be sworn as a witness in his own-behalf and 
testified that Lieutenant Stokes and he were sitting at the bar in the Of
ficers Club· -(R. 67) on 9 August 1943 after they, together with. Corporal . 
Butler, who had charge of the jeep in which they rode, had gone from the 
Finance Office to the Guest House, where Butler left them. Butler was then 
apparently sober. Later Butler came into the bar at the Officers Club under 
the influence of liquor. Butler had not been sent anywhere for a package 
either by Stokes or by accused, nor did he on that date deliver any package 
to either or them. (R. 69, 70). While the corporal (Butler) was in the bar 
at the Club, Lieutenant Pryor came in and ordered him to leave which he 
refused to do, stating, in effect, that he was as good as an officer. At 
this point accused and Lieutenant Stokes "assisted him out tt (R. 67). 
Butler finally left the Club house willingly but, as they reached the out
side and were proceediJg to where the jeep was parked, he turned around 
and bit accused'who shoved him off and Butler fell down. After getting 
up he struck accused once or twice in the face and then the two "wrestled 
around". Stokes tried to separate accused and Butler while they were 
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scufflinR (R. 68). Eventually they all got into the jeep and, with Lieu- .. 
tenant Stokes driving (R. 70), they agreed to take accused to his company-_,-

·training area (R. 68). They did go to the area and all r;ot out of the 
jeep for a few minutes, but not finding the company, returned again to 
camp (R. 70, 71). At no time on 9 Auf','Ust 1943 had he attempted to engage 
Butler in a fight, nor did he strike him with his fist, or any other 
object, on the head or any other part of his body, nor had he offered him 
any liquor nor drunk any with him (R. 64, 72). Stokes and he had several 
drinks of liquor in the bar of the Club on that day but accused did.not 
know whose whiskey they were drinking (R. 65). On the following day he 
had shown the mark of the bite on his chest to Lieutenant Robinson, the 
medical-officer (R. 74). 

First Lieutenant Raymond F. Coles, 365th Infantry, Commanding· 
Officer of Company "F" of which accused was an officer, testified that 
he had known accused very intimately for five months; that his character 
is excellent and in efficiency he would rate him in "the upper third".· 
His record as to sobriety was unimpeachable and his treatment of enlisted 
men fair and consistent with sound judgment. He had never been guilty of 
any unauthorized absence from duty except on 9 August 1943 (R. 75-77). 

5. The greater part of the record in this case, consisting of 101 
paees, is devoted to proof that accused was guilty of conduct unbecoming 
an officer and a gentleman in drinking liquor with an enlisted man. Since 
he was acquitted of that Charge by the finding of the court it would not 
be necessary to review such of the evidence as touched on that Charge were 
it not for the fact that the testimony throughout, and as to all facts tend
ing to prove the offenses alleged, is in hopeless and irr~concilable conflict 
and must be viewed as a whole in order to reach a .just determination upon the 
propriety of the findings on the remaining Specifications and the Charges. 

Accused stood charged with a violation of Article of Vlar 95 (1) in 
drinking with an enlisted man and (2) in wrongfully ·attempting to engage in 
a fist fight with him, and with a violation of Article of War 96 (1) in -
wrongfully striking the enlisted man on the head with a rock and (2) wrong
fully striking him on the mouth with his fist. He was acquitted of the first 
alleged offense and convicted of all others. Here it should be observed that 
the offense embraced in the Charge of attempting to engage in a fist ficht, 
which was laid under Article of War 95, was, under all the evidence in the 
case, necessarily absorbed by and became merged in the offenses embraced 
within one,or both of the Specifications of the batteries charged under 
Article of War 96 and which, if they did occur, were the culmination of 
the attempt. It would be absurd to hold accused guilty of both the attempt 
and the completed act and it was improper to resort to a multiplication of 
charges arising out of the single transaction (lllCM, 1928, par. 27). This 
is not a case in which the offenses constitute different aspects of the 
same act. An inspection of the original charge sheet discloses that the 
batteries were also charged under Article of War 95 but we,re deleted before 
trial and the Specification alleging an attempt to engage in a fight added 
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in lieu thereof. - It should also be noted that under the proof adduced to 
support the Charge of attempting to engage in a fist .fisht with the enlisted. 
man, a.~cused could not be held guilty of such disgraceful and dishonorable 
conduct therein as to warrant a finding of guilty under Article of War 95, 
but, at best, merely a finding of guilty of·conduct to the prejudice of 
good order and milltary discipline in violation -of Article of War 96. 

A search of the record fails to disclose ~ny basis or ~otive 
for~ qua~rel bct1!'9en accused and Corporal Butler, whom he.is charged 
with assaulting, other than ~uch'bad feeling as could, and may have, arisen 
out of their associations on 9 August 1943. Much could be supplied by · 
speculation and unwarranted inference after readin.3 the record; but more 
than that is legally required to remove the guilt of accused from the·realm 
of reason~ble doubt. Although there appear to be more cogent reasons for a 
finding of guilt upon the Specification charging drinking with the enlisted 
man than upon any of the other Specifications, the court absolved him of 
that offense and found him guilty of'all the rest. 

What reason there was for such action, other than the prerogatives 
of the court in the determination of the credibility of witnesses, is not 
apparent. The credibility of witnesses is, under the rules, detennined by· 
the con_sideration of many things. It is true"that the .court had one advan
tage not enjoyed by anyone confined to reacl.ing the, record and. that was tbe 
privilege 0£ observing the wit.~esses in person_as they testified; but in. 
all other respects, the written record furnishes the reviewing authorities 
wi:t:,h all that is required to properly ~pply the testsby1'hich a witness• 
veracity ban be determined a:nd the significance of his testimony weighed. 

It is impossible for this Board to know' why the court accepted , . 
the testimony of_Corporal Butler and rejected the competent contradictory 
testimony as to whiqh three commissioned officers and another enlisted man 
agreed. There was no attempt made to impeach the veracityof ~ywitness 
in the trial. 'This being so, the Board of Review has been ooliged to 
analyze, evaluate and weigh the testimony as ,it appears of record in order· 
to det,qrmine, for themselves, what evidence is worthy of belief~ 

There is no evidence of any fraternizing between accused and 
the enlisted man,.nor any course of intimate assocfotion from which a 
_feud or qua?Tel ndght have emanated, prior- to the incidents of 9 August 
1943. All that the. record_shows is that accused, an officer of Company K, 
365th Infantry,,joined Lieutenant Stokes, an officer of Company F, of the 
same regiment, who was using a jeep driven by and in the possession of 
Corporal ButJ.erj a ~ember of-company F, a~_aboµt 9 or 9:30 o'clock on the 
morning of 9 August 1943. Whatever Stokes and accused may have done between, 
that time and around noon,_when Butler was relieved.and told to go to lunch., 

-8-



(119) 

is not shown; but it is apparent, and not denied by Butler, that he was 
not i~vited to go with the officers. to the Officers Club where restrictions 
forbade the presence of enlisted men. Butler nevertheless appeared in the 
bar room of the Club at about 1:00 p.m. on that day, in compliance, as he 
said, with directions the officers had given to him, to come and pick them 
up. Both officers denied giving such instructions and Butler admitted that 
when he did not find the officers at the Guest House where he had left them 
he sought them, on a mere- "hunch", at the Club house. 

In addition to the violation of the Club restrictions, Butler be
came unruly-, argumentative and belligerent when ordered to leave by the 
officer in charge or the club and it became necessary to conduct him from 
the premises. Whether this was done forcibly or otherwise is uncertain. 
Three officers corroborated one another in this testimony. 

At this point Butler said accused began to call him by opprobrious 
· epithets and, just as they left the Club and were about to get.into the jeep, 
hit him on the head with a rock. Where the.rock was obtained and how it was 
used does not appear; nor did Lieutenant Stokes and Lieutenant Pryor, who 
were present, or Private Davis, who watched the proceedinps from a window, 
see any such ~ct on the part of accused. Accused denied the charge and 
testified that when they left the Club house and walked toward the jeep 
Butler turned and bit him on the chest, whereupon he pushed him so that he 
fell down, after which there was a slight scuffling. Lieutenant Stokes 
corroborated accused with.regard to Butler 1s fall and the scuffle and saw 
an oval mark on accused's chest the next day. 

It is upon this shallow provocation that Butler claims he and 
accused engaged in mutual combat shortly thereafter in the training area 
three miles from the Club house. He said accused requested to go out to 
the training area to find out whether his company was still. there and that 
on the way accused continued to revile him and Lieutenant Stokes asked him 
whether he wanted to fight it out with accused; Although he twice stated, 
under oath, that he consented to the fight he tried later to explain that 
he meant otherwise. Lieutenant Stokes.and accused denied that any provoca
tive language was used.on the trip, that any incentives to fight were offered 
by anyone or that there was any fij;hting of any kind. Butler was treated, ' 
however, for a slight head bruise and cut lip in the afternoon following 
their admittedly peaceful return together from the training area, but the 
medical officer testified that the injuries could have been caused by a fall 
and were not caused by a sharp or hard instrument. 

In the light of the rules by which credibility is determined it is 
impossible to accept Butler's version of the events that transpired and . 
reject those of Lieutenants Stokes and Pryor, accused and Private Davis, 
except by an arbitrary or erroneous application of the rules. True, the 
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power to decide whom, among the w.i.tnesses, the cob.rt will or will not 
believe, lies solely with the court in the first instance and that 
determination should not, ordinarily, be disturbed; but the process 
by 'Y{hich such a deter,nination is reached must .be a reasonable cne and, 
if the results cbtained are not consistent with reason it is the duty 
of the Board of Review _to reject them and to weigh the evidence, judge 
of the credibility of witnesses and de.termine, for themselves, the 
controverted questions of fact. 

Without discussing, at length, the reasons for so holding; 
it is sufficient to say that after a careful compa.r:j.son- of all. the 
testimony in the case, viewed in the light of all th'e circumstances 
surrounding the incidents involved, and a fair and impartial weighing 
of the evidence, it is not shown, beyond every reasonable doubt, that 
accused col!l'llitted any of the offenses of which he -was found guilty. 

6. Accused is Z1 years and 5 months of age. Records of the War 
Department disclose tra t he was born in Kansas City, Missouri. He 
graduated from Kansas City High School and attended Kansas City Junior 
College for cne year thereafter. While in high school (1930-1934) 
he was a member of Reserve Officers Training Corps and m 1932-1933 
he was a member of the Citizens Military Training Corps, receiving 
training at Fort Riley, Kansas. He enlisted on 23 November 1936 and 
on 4 June 1942 applied for admission to and was accepted for training 
in the Infantry School at Fort Benning, Georgia. A!ter _completion 
of the course he was commissioned a second lieutenant, Army of the 
United States, and assigned to duty with the 92nd Infaptry Division. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed at the 
trial. For the reasons stated, the Boa.rd of Review is of the opinion 
that the record of trial is not legally sufficient to support the 
findings and the sentence. 

j~~~·~··~..L.J~¥~~!:1!:::..-' Judge Advocate. 
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-SPJG~ 
C1{ 24J813 

1st Ind. 

war Department, J.A..a.o., 14 FEB 1944 · To the Commanding General, 
92d Infantry Division, Fort. Huachuca, Arizona. 

l. In the case of Second Lieutenant Adair M. Smith (0-1301€$9), 
J65th Il;lfantry, I concur in the foregoing opinion of the Board of 
Review holding that the re6ord of trial is not legal:cy sufficient 
to support the .findings of guilty and the sentence, and for the 
reasons stat~ therein I recom:11end that the findings of guilty and 
the sentence be disapproved. You are advised that the action of 
the Board of Review and the action of The Judge Advocate General 
have been taken in accordance with the provisions of Article of War 
5~, and that under the further provisions-of that Article and in 
accordance with the fourth note following the Article (:t.l:.C.7l., 1923, 
p. 216), the record of trial is returned for your action upon the 
findings and sentence, and for such further action or rehearing as 
you ma.y deem n-oper. 

2. When copies of the published order in this case are forwarded 
to this office, together with the record of trial, they should be ac
con~nied by the foregoing opinion and this :indorsement. For conven
i~ce of' reference please place the file number of the record in 
brackets at the wd of the published order, as follows: 

(CM 24.3818) • 

~ • a__CF---- • 

I.f,yron c. Cramer, 
Major General, 

l Incl•. The Judge Advocate General. 
Record of trial. 

FEB J 
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WAR DEPARTMENT 
Army Service- Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGH 1 3 DEC 1943 
CM 243926 

UNITED STATEB ) BOSTON PORT OF affiARKATION 
) 

v. ) Trial by G.c.~., convened at 
) Boston Port of Embarkation, 

First Lieutenant DUDLEY ) Boston, Massachusetts, 25 
W. MCKAY (0-1944523), ) October and 10 November 1943. 
Transportation Corps. ) Dismissal, total forfeitures 

) and confinement for five (5) 
) years. Disciplina:ey Barracks. 

OPINION of the BOARD OF REVIl!.'W 
DRIVER, LOTI'ERHCS and DRISCOLL,Judge Advocates 

1. The Board of Review has examined the record of trial in t..he 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE Ia Violation of the 61st Article of War. 

Specifications In that Dudley w. McKay, 1st Lieutenant, TC, 
15th Mobile Port, Camp Myles Standish, Massachusetts, did, 
without proper leave, absent hilnself from his station at 
Camp Myles Standish, Massachusetts, from about JO September 
194.3 to about 2J October 1943. 

CHARGE II1 Violation of the 93rd Article of War_. 
I ~ 

Specifications In that Dudley W. McKay, 1st Lieutenant, TC, 
15th Mobile Port, Camp Myles Standish, Massachusetts, then 
Dudley w. McKay, 2nd Lieutenant, TC, Headquarters Detach
ment, Boston Port of .Embarkation, Boston, Massachusetts, did, 
at Boston, Massachusetts, on or about 24 August 1943, 
feloniously embezzle by fraudulently converting to his own 
use currency of the United States of the value of eleven 
hundred fifty-seven dollars arxi five cents ($11.57.05), the 
property of T/5 Phillip J. Mccusker, Headquarters Detachment, 
Boston Port of Embarkation, entrusted to him by the said 
T/S Phillip J. McCusker. . 
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CHARGE III: Violation of the 95th Article of War. 

Specif'ication 1: In that Dudley w. McKay, 1st Lieutenant, TC, 
15th 1iobile Port, Camp Myles Standish, Massachusetts, then 
Dudley w. McKay, 2nd Lieutenant, ro, Headquarters Detach
ment, Boston Port of Embarkation, Boston, Massachusetts, 
with intent to defraud T/5 William E. McKenzie, Headquarters 
tetachment, Boston Port of Embarkation, did, at Boston, 
Massachusetts, on or about 23 July 1943, U.'llawful1y pretend 
to the said T/5 lfilliam E.1-!cKenzie that the said T/5 
William E. McKenzie was required to pay one hundred fifty 
dollars rn150.oo) for the purpose of canceling an allotmmt, 
well knowine that said pretenses were false, and by means 
thereof did fraudulently obtain from the said T/5 William E. 
McKenzie the said sum of one hundred fif'ty dollars {~1,50.00). 

Specification 2: In that Dudley V{. McKay, 1st Lieutenant, TC, 
15th Mobile Port, Camp Myles Standish, Massachusetts, did, 
at or in the vicinity of the Hotel Vendome, Boston, 1/assa
chusetts, being a pubUc place, on or about 18 October 1943, 
appear in improper uniform, and with intent tQ deceive, did 
falsely represent himself to be a captain of the Arrrts- of 
the United States by wearing the insienia of a captain of the 
Anny of the United States, well kncwine that he was not au
thorized to wear said insignia of a captain of the Ar1ey- of 
the United States. 

He pleaded guilt¥ to and was found guilty of all Charges and Specifica
tions with the following exceptions and substitutions: Specif'ication, Charge 
II, guilty except the words "eleven hundred fifty-seven dollars.and five 
cents (~1157.05)" 1 substituting therefor the words "one thousand dollars 
rn1000.00) 11 ; Specifi<'.ation 1, Charge III, guilty except the words "with 
intent to defraud T/5 William E.:t.'cKenzie, Headquarters Detachment, Boston 
Port ct' Embarkation" and the words "unlawfully pretend to the said T/5 
William E. EcKenzie that the said T/5 William E. McKenzie was required to 
pay one hundred fifty dollars ($150.00) 11 arrl the words "well knowing that 
said pretenses were false, and by means thereof did fraudulently" and the 
words "the said" aT1d adding thereto the words 11and did wrongfully retain 
said sumn. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due, and to be connred at hard labor 
for five years. The reviewing authority approved only so much of the find
ing of guilty of Specification 1, Charge III as involves a finding of 
guilty of a violation of the 96th Article of War, approved the sentence 
designated the Eastern Branch, United States Disciplhiary Barracks Beekman, 
New York, as the place of confinement, and forwarded the record of

1
trial 

for action under the 48th Article of War. 

-2-
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.3. Evidence for the prosecution:. 

a. Specificaticn 1, Charge III1 Prior to -2.3 July 194.3, 
Technicia:ir'ifth Grade .William E. McKenzie, had discussed ldth accused 
and "Major Stiles" the possibility of cancelling an allotment to his 
wife, who had married another man on 2.3 October 1942, without first ob
taining a divorce from McKenzie. His wife obtained a divorce .3 June 
194.3, but McKenzie did not find out about it until September 194.3. 
Accused stated that if McKenzie would pay back $150 to the allotment office 
the allotment would be cancelled. On 2.3 July 1943, McKenzie, ldrl.le on de
tached service in Maine, received a telephone call from the accused, who 
stated that if McKenzie would send him $150, he could get the allotment 
cancelled "right away0 • In response to the call McKenzie addressed a 
letter (Ex. 5) to his bank authorizing accused to ldthdraw $150 from his 
account nto pay a refund on my class F allotment•. Accused presented the 
letter to the bank on 26 August 1943 and received $150. Later accused 
informed McKenzie that the money was mailed to the allotment office and 
that McKenzie would receive a check for any back payments he might have 
coming and the $150. The allotment. was not cancelled am the $150 was 
not returned to McKenzie (R. 11~19, 22-23}. 

b. Specification, Charge II.: On 5 August 194.3, Sergeant Edward 
J. Shea, in agent of the provost Marshal Branch Investigation Division, 
turned over to accused the sum of $2,457.05, the property of Technician 
Fift~ Grade Phillip J. Mccusker, and received a receipt for that amount 
(Ex. 4). By stipulation it was shown that $157 .05 of the money was re
turned to Mccusker by accused, leaving a balance of $2,.300, which was 
kept in a safe at Headquarters, Boston Port, of Embarkation. In the 
presence of witnesses McCusker made a request of accused for the balance 
of the money, and was informed by accused that "Major Stiles11 insisted 
that the money be sent to McCuskert s bank, State National Bank o:f Denison, 
Texas, :for deposit to his credit. When McCusker later requested his 
balance·at the bank, he discovered that only $1,300 had been deposited, 
leaving the deposit $1,000 short. The records of the Boston Port of Em
barkation Branch, Shawmut National Bank, showed that a draft (Ex. 7} in 
the sum of $1,.300, payaple to State National Bank, Denison, Texas, was 
purchased by accused on 24 August 1943. It was stipulated that this draft 
was deposited by accused in the payee bank to the credit of ?,JcCusker 
and was paid (R. 9-10, 21-23}. 

· c. Specification, Charge I: Extract copies (Exs. 2 and 3} of 
the rnornint; report, Headquarters, 15th lfobile Port, Transportation Corps, 
submitted at Camp Myles Standish, !Jassachusetts, showed accused from duty 

-:-3-
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to absent without leave JO September 194.3., and from absent without leave 
to confinement 23 October 1943. On 23 October 1943 Second Lieutenant 
Edwin c.Mason 228th Military Police Company., Boston Port of F.rnbarkation, 
apprehended accused at the Copley-Plaza Hotel., Boston, Yassacbusetts 
(R. 8). 

d. Specification 2., Charge IIIa On 18 October 1943., Captain 
Louis M. Gordon., met accused in the lobby of the "VenDome Hotel", a public 
place in Boston., Massachusetts. Captain Gordon was "surprised• to see 
accused qaring captain's bars., as he had just recently been promoted to 
first lieutenant. Accused called attention to his rank, and stated that 
he had been made a captain and was back fro!ll overseas., where promotions 
were rapid. Accused claimed to·have flown to America on a special 

·mission and that he expected to fly back in a fetr days. He was also wear
ing two rows of service ribbons (R• 20-21). 

4. · No evidence was offered by the defense (R. 23)• 

s. a. Specification l, Charge III1 The evidenc• shows that on 23 
July 1943-in response to a telephone call !ran accused to Technician Fifth 
Grade William E. McKenzie, in which accused stated that if McKenzie would 
send him $1SO he could get McKenzie's allotment to his wife cancelled 
•right awayt', McKenzie gave accused written authority to withdraw $150 
from McKenzie's bank account. That amount was withdrawn from the account 
by accused on 26 Ju]Jr 1943. McKenzie's allotment was not cancelled nor 
was the $150 returned to him. Accused by his plea of guilty admits that 
this money was -.rrongfully retainad by him. 

. b. Charge II: The evidence shmrs that accused_executed a re
ceipt for-the sum of $21 47S.05 belonging to Technician Fifth Grade. Phillip 
J. McCusker and that the money was placed in a safe at Headquarters, Boston 
Port of :Embarkation. Of this amount $157 .05 was returned to Mccusker by 
accused. 'When Mccusker requested the balance he· ns informed by accused 
that at Major Stiles' request the money would be deposited to McCUSker•s 
credit at a bank specified by him. On 24 August 194.3, accused purchased 
a draft for $1,300 payable to McCUSker 1s bank, 'Where it was deposited by 
accused. The balance of $1,000 was unaccounted for. Accused by his plea 
of guilty admits that the $1,000 was embezzled by him as alleged. 

' .£• As to Charge I the evidence shows and the plea of guilty 
admits that accused was absent without leave from about JO September to 
about 23 October 1943. 

d. As to Specification 2., Charge III; the evidence is un
contradic!ed and accused in his plea of guilty" admit=, that on 18 October 
1943, with intent to deceive, he appeared in the lobby of the Vendome 
Hotel, a public place, wearing captain•s bars instead of first lieute~nt 
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bars, which bis true rank entitled him to wear. On that occasion he 
represented to Captain Louis M. Gordon that he had been made a captain 
overseas and had returned to this country on a special. mission. 

It is a violation o.f' the 95th uticle or war ror an officer to 
wear unauthorized insignia, with intent to deceive, .f'or personal gain or 
advantage, not necessarily pecuniary, or .f'or personal. aggrandizement, 
social. or otherwise (CM 2.33900, ~). 

6. The accused is 35 years of age. The records or the Of.f'ice ~! 
The Adjutant General show his serrlce as .f'ollows: EnUsted service from 
8 October l9.39J temporarily- appointed second lieutenant, Anq of the 
United States, from 0£.f'icer Candidate School and active dut;r, 6 January 
194.3J temporarily promoted to .f'irst lieutenant., Arrrrr or the United 
States, 2 September 1943• -

7. The court was legally constituted. No errors injuriously a.t
fecting the substantial rights o.f' the accused were committed during the 

· trial.. The Board of Review is of the opinion that the record of trial 
is legally suf.f'icient to support the findings of guilty- and the sentence, 
•nd to warrant con.f'irmation of the sentence. Dismissal. is authorized upon 
conviction o.f' a violation of the 61st, 93rd or 96th Article o.f' War and 
mandatory upon caiviction of a violation o.f' the 95th Article or war. 

--~----------~---··_.v_'_,Judge Advocate; 

.. /' .,Judge Advocate ---9J~..,,--~-;-----,..-.--._______ 
- ~··· ~;,: ... ,_ • ,I' • ~<'i . 

, . ,: ; (" · ••·· ') <.,"""t.vV· · ------------------·, Judge Advocate 
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1st Ind. 

War Department, J.A.o.o., 3 1 DEC 1943 · - To the Secretary or War. 

·l. Herewith transmitted for the action or the President are the 
record of trial.and the opinion of the Board or Review in the case of 
First Lieutenant Dudley w. }rlcKay (0-1944S23), Transportation Corps. 

2. I concur in the opinion of the Board of Review that the record 
or trial is legally sufi'icient to support the .findings or guilty and the 

: sentence, and to warrant confirmation or the sentence. The accused 
wrongfully retained $1.50 which an enlisted man had delivered to him in 
the course or seeking to cancel an allotment (spec. l, Chg. III); em
bezzled $1,000 from an enlisted man (Spec., Chg. II); was absent with
out leave for about 23 d~s (Spec., Chg. I);and, with intent to deceive, 
wore the insignia or a captain in a public place (Spec. 2, Chg. III)• 
I recollll!l8nd that the sentence to dismissal, total forfeitures arid con
finement at hard labor for five years be conf'irmed and carried into exe
cution. 

3• Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of Exe
cutive action carrying into effect the recommendation made above. 

C. -~.,.......----

Myron c. Cramer, 
Major General, . 

The Judge .Advocate General. 
3 Incls. 

Incl.1-Record of trial. 
Incl.2-Drft~ ltr. !or sig.

S/w.
Incl.J-Form of action~ 

(Sentence confirmed. G.C.Y.O. 111, 10 Mar 1944) 

. 
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WAR DEPA.RTMENT (129)
Army Service Forces 

In the Office or The Judge Advocate General 
Washington, D.C. 

SPJGN 
CM 243927 

3 FE.8 1944 
U N I TE D S TA -T E S ) AR,\Y AIR FORCES 

) "iiESTERN FLYING TRAINtNG COMMAND 
v. ) 

) Trial by o.c.,x., convened at 
Private RALPH L. STRONG _ ) Merced Army Air Field, 23, 24. 
(19191091), 1014th Guard ) 25 and 26 August 1943. Dis-
Squadron. ) honorable discharge and confine-

) ment for life. Penitentiary. 

·- - - - - - - - - - ·- - - - - -
HOLDING by the BOARD 01" REVIEW 

LIPSCOJ IB, SLEEPER and GOLDEN, Judge Advocates. 

l. The record of trial in the case or the soldier above naraed has 
been examined by the Board ot Review. 

2. The accused was tried- upon the following Charges and Speci.fi
cations: 

CHARGE: Violation of the 92nd. Article or war. 

Specification: In that PRIVATE Rt..LPH L. STRONG, 1014t."1 Guard 
Squadron., Lemoore Arrrr:r Air Field, Lemoore, california, did, at 
or near Hanford, california on or about July 22, 1943, 
forcibly and feloniously, against her-will, have carnal know
ledge or Elaine Maddox. 

ADDITIO!aL CHARGE: Violation of the 92nd Article of war•. 

Specification: In that PRIVATE RALPH L. STRONG, 1014th Guard 
Squadron, Lemoore Array Air Field, Lemoore, California.,, did, at "'\ 
or near Hanford., California, on or about July 22, 1943,. ·· · 
forcibly and f eloniously, against her will, have carnal know-
ledge of Bairdell Lois Gunter. · ..__ 

He pleaded not guilty to and was found guilty of both Charges and Specifi
cations, and sentenced to be dishonorably discharged the service, to for
feit all pay and allowances due or to become due and to be confined at 
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hard labor for the term of his natural life. The reviawing authority 
approved the sentence, designated the United States Penitentiary, JicNeil•s 
Island, Washington, as the place of coni'inement., and forwarded the record 
pursuant tQ Article of war m.. ~ 

:,. Concerning the Specification, Additional Charge, describing the 
first, in point of time, of the two offenses of w'nich the accused was found 
guilty, the evidence for the prosecution shows that, about a month before 
the date of the alleged offense, the prosecutrix., 18-year-old Bairdell 
Gunter - 5 feet 8 inches tall and 71'eighing 135 pounds - came to Hanford,· 
C&lifornia., from her parents• home in Ashton, Idaho, for the purpose of 
visiting her brother., Sergeant Gunter, who was stationed at Lemoore Arrq 
Air Field, about 30 miles from Hanford. Some three weeks after her ar
rival, she obtained employment in Hani'ord as a waitress at the Glider Inn, 
"Which she described as a "curb service", selling sandwiches and drinks, in
cluding beer. About the same time, she took a room at the Vendome Hotel, 
which, except for a desk lobby on the street level, occupies the upper 
floor onJ.¥ of a two story building in Hanford. Her duty hours at the 
Glider Inn were from 4 in the afternoon until midnight, except on saturdays 
when her shift lasted until l a.m. {R. 20-22, 27-28). 

She had been "WOrking there about 3 days when she first saw the 
accused. He lf8S sitting in a gray car in the parking area at the "drive
in" "Where she worked. At that time, without telling her his name, he 
asked her for a date. She refused. A few days later - at about 6:30 on 
the afternoon of 21 July 1943 - the accused again visited the Glider Inn. 
'When another waitress asked for his order, he requested her to tell the 
prosecutrix to come out to his car. On the prosecutrix• s arrival in re
sponse to his message, he tried to make a date with her for the following 
night.· "Laughing and talking•, she again refused, whereupon he requested 
her to send the other girl out. The same night., at about 10130., the ac
cused returned to the Glider Inn with a girl in his car. Another waitress. 
took their order but the prosecutrix removed the tray. On thie occasion, 
she had no conversation with him (R. 22-26). 

Two hours later - shortly after midnight - the prosecutrix, ac
companied by a fellow waitress, left the Glider Inn, to walk to Chinatown 
for some Chinese food. Although they had seen and talked to them at the 
Glider Inn earlier in the evening, neither of the girls knew the names of 
the two boys - both civilians - who picked them up on the way.and drove 
them to Chinatown. Having eaten, all four left in the boys• car shortl.¥ 
after one o 1clock. At ·a quarter after one they arrived at the Vendome 
Hotel, which is four blocks from Chinatow (R. 26-27). 

Entering alone, the prosecutrix observed that there was no one 
in the lobby. She then proceeded up the stairs, at the top of which a 
light was burning. She recognized, as the accused, the soldier standing 
there; of his name she was still unaware. To her inquiry as to .wh.at he was 
doil:lg there., he replied that he had come up to go to the rest room. Pre
cipitately, he put both arms around her and kissed - or tried to kiss - her. 
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She made no outcry, but slapped his face, admonishing him, at the same 
time, to leave her alone (R. 27-28). 

He, however, followed her to her room; outside the door she 
stopped, with the key in her hand. •7iell, aren't you going to go in?" he 
inquired. 11No, not until you leave," she replied. He then took the key. 
Although he was not in any manner rest.raining har, she neither made.any 
attempt to call for assistance nor to·go to some public part 0£ the hotel, 
remaining beside him while he inserted the key in the lock and opened the 
door. When he had done that, he pushed her into the room - which was 
quite ~ll -, follo1'9d her, locked the door and put the key in his pocket 
(R. 29-30, 51-54). ' 

After trying to kiss and make love to the prosacutrix, the ac
cused lay dom,. on her bed. The girl, seated in a chair nearby, inquired 
'What he was going to do. He replied that he was going to stay all night. _ 
"I told him he couldn•tn, her testimony continued, 

nand he .said he couldn't find an7 more rooms in town and he had 
to stay there. * * * I think he tried everything he could to try 
to make me want him to stay there and of course I didn•t. * * * 
I had told him that he had better leave me alone or I would tell 
qbrother and he said I wouldn't dare do that and.also I told him 
1! he wouldn't get out and leave me alone, I would call for help 
and he· said, •I! you do, I will tell them that, you wanted me to 
come in - you coaxed me to c0l!1e in.•n 

• 
This caused her to abandon any idea of calling £or help, although her 
cries would undoubtedly have been heard - the walls were thin and there 
was only a piece of wire screening covering the transan over her door -
because, as she expressed it, "I haven•t been staying at the Vendome 
Hotel very long and thought that maybe they- would think I was tough and 
didn't care what, and so I was·rea~ scared to say aeyt.h!ng.• (R. 30-311 
58). 

She continued to refrain i'rom making acy outcry when the accused 
rose from the bed and removed his trousers. 11! was .frightened, 11 she testi
fied, "and didn • t dare yell on account of him threatening me. n The threat 
referred to, as clearly developed on the cross-examjnation of the prose
cutrix, was to tell whoever came up that she had coaxed him into the room. 
"I didn 1t want them to think that I had a man come into my room and try 
somet.lrl.ng like th.at. That givea a· girl a bad reputation. 11 After she had 
testified th.at that was what she had. in mind, that she was afraid o.f that, 
the court sustained an objection, on the basis th.at it wasa-gumentative, 
to the following question propounded by the defense counsel to the prose
cutrix: "Did you have in mind that you would rather have the man continue 
with ,mat he -was doing than take the risk of' having somebody think that of 
you?" Acy answer other than an affirmative one would have been wholly in
consistent with her testimony already adduced (R. 31-32, '59-62). 

- 3 -
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A.fter removing his trousers., the accused picked up the prose-

cutri.x - 'Who had told hlm., in the meantime, that if he was going to stay 
in the bed she was going to sit in the chair - and threw her down on the 
bed. There., for a while, she admitted they "just wrestled kinda in a 
play£u1 manner without any anticipationa. i'lhen., in the course of this 
tussle, she remarked nyou God damned son of a~bitch, get out of here and 
leave me alone•, he retorted, avon•t call me those names. I wouldn't 
think of doing anything to you.• He also told her, •I£ you don't quit, 
I•ll knock the hell out of you.• (R. 32-33, 6o, 64-65, 79, 89). 

According to her testimony, "he just kept trying to kiss me and 
try to get intercourse" - knowing which, she refrained from making any 
outcry whatsoever - unt11 he finally succeeded, llabout at the most 10 
minutesn after they had entered the room. There were rooms on both sides 
o! hers, as well as directly across the narrow hall. Asked if she knew 
if those rooms were occupied, she testified that she heard someone; adding 
that she had been infonned later that one or two of them were occupied that 
night, but whether all of them were, she did not know (R. 33-34., 59, 61-62., 
69, 71, 93; Def. Ex. 1). . 

Again quoting the prosecutrix, "he was holding me by the arms all 
the time and I -wa.s tired from working and aiso from wrestling with him 
already and he had me around the arms and.he was on top of me and it was 
hard to do anything. With his legs he separated mine.• n She felt his 
private parts within her body. "It l'ras smothery, and having him on me -: 
1t was hot from it." The night -was ~.and the windov.'S were open. "Tell 
us how you felt," prompted the trial judge advocate, •Did you hurt?n 
"Yes, I did," asserted the prosecutrix - despite three previous admitted 

. acts or intercourse -, 11 ! felt this a1'ful pain." The accused was on top 
of her, according to her best recollection, !or about five minutes or so; 
during this time she lay there "suffering from it" and "trying to get him 
off of me.*** it seemed like~ relief or something after he had removed 
himself from on top of me," leaving her in l'lhat she characterized as na 
semi-daze" (R. 34-35, 71-72). 

She was unaware of' his departure from her room, or of anything 
else that happened that night, promptly falling into a sound sleep from 
which she did not awake until one o•clock in the afternoon. Then she ob
served a letter under her door. It proved to be from her mother, in
closing $5. "I started to put it in my purse,• she testified, "and I 
noticed ten dollars Yms gonen (R. 35). · 

She also noticed that the crotch of her panties was torn. She 
had been wearing them when the accused placed her on the bed; they had 
never at any time been removed; and she was still wearing them when she 
awoke. She could not testify how large the tear was. "I never examined 
them".,· she explained, 11 the next morning I threw them away and I don•t know. 
* * * Oh, the crotch of the panties wasn•t so large so it wou1dn•t be a 
very large one. But it was torn." Although her panties were fairly new, 
on nthe morning after the night before", according to her own testimony, 
"I put them in the waste paper basket and I haven't an idea 'What went with 
them" (R.90-92). 
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She got dressed and went down town, where she ntried to eat 

some breakfast" at the Fountain Dairy Bar. Fran there she telephoned her 
fiance', a sergeant at the Lemoore Army Air Field, making arrangements to 
see him later in the day. Then she walked dol'l!l to the Glider Inn where 
she tearfully complained to the proprietor and to a fellowll<litress "rela
tive to the affairs of that early morning"• She did not work' that day 
but returned to the Vendome Hotel, where she 11as visited, about 7 p.m., 
by her fiance ', to 'Whom she complained with reference to wha.t had happened 
to her the previous night. She made no canplaint to the police - either 

ctvilian or military - or to the sheriff's office, nor is tn~re any evi
dence that she complained to her brother, to whom she had threatened to 
report the accused's conduct and whom she had come to Hanford to visit. 
Asked if she· "ever made any complaint of what had occurred at the hotel 
to the hotel manager," she testified that sRe did na day or two later", 
not to the manager, but to none of the ladies. * * * she cleans the rooms, 
I don't know her name.a (R. J6-J?, 65-66, 93-107). 

A week later, she learned, in a telephone conversation with her 
fiance•, that a man was being held by the military authorities at Lemoore 
Army Air Field on another rape charge, and "that he thought he would be 
the guy, by the name of Strong***•" This was the first time she had 
heard the accused's name mentioned. That same norming she was trans- •' 
ported to the base in an Army staff car. There, in the office of the 
provost marshal, seven men were lined up with accused in the middle. All, 
except the accused, were non-commissioned officers wearing stripes on 
their sleeves. The prosecutrix promptly identified the accused as her 
nocturnal visitor of the week before. The provost marshal could not re
call a request made by another officer, assisting in the investigation, 
just before the prosecutrix was admitted, that the accused, who -was then 
at one end, be placed in the exact center of the line. Such a request 
could have been made, the provost marshal testified, but he could not re
call it on the trial. Another private., at the same station., who bears a 
striking resemblance to the accused., was not included in the line up 
(R. 38-42, 108-110). 

"A day or two over a week" after the alleged offense occurred, 
a medical officer at the Lemoore Arrtr1 Air Field gave the prosecutrix a· 
physical examination; no evidence was adduced to show 'What this examinat:LDn 
disclosed., or anything further with reference thereto.· However, the prose
cutrix testified that she had menstruated subsequent to the. date of the 
alleged offense (R. 72). 

4. Concerning the Specification, Additional Charge, the defense 
introduced no evidence, and the accused, havinf; been duly advised of his 
rights as a witness., elected to remain silent•. 

, 5. The Specification under the Additional Charge alleges that the 
accused had carnal knowledge of the prosecutri.x, forcibly, feloniously 
and against her will. According to her own account - which is both un
corroborated and uncontradicted - the prosecutrix refrained from sum-· 
moning available help because of the accused's threat to tell such person -
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or persons as might come to her assistance that she had coaxed him into 
her room. Even wher. his purp,se 1ras unmistakable., she continued to for
bear raising her voice., manifesting a greater concern., at the time., for 
her reputation there at the hotel., than for such remnant of virtue as may 
have survived admitted prev.Lous acts o! intercourse. Subsequently - but 
only ai'ter twelve hours slumber and the discovery that ten dollars was 
missing from her purse - she complained of her alleged abuse at the hands 
or the accused. "Consent., however reluctant., negatives rape.• (Far. 701., 
p. 942., Wharton's Criminal Law). The resistance recpired to be shown by the 
prosecution to establish absence of consent must involve "all the prosecutrix' 
power of resistance and defense and all herpo'?18r of calling others to her aid" 
(People vs. Dohring 59 N.Y. 374, 17 Am. Rep. 349; underscoring supplied). 
While the "extent of resistance -which ought reasonably- to be expected neces
sarily depends vez,r much upon particular circumstances attending each indivi- · 
dual case, and no general rule can be laid down on the subject, which is capable 
of application to all cases" (Cross v. State, 1.32, Ind. 65., 31 NE 473)., failure 
to enlist assistance which the prosecutrix knew to be available., and which would 
have undoubtedly resulted in the thwarting o! the accused's avowed purpose or 
having sexual intercourse with her, though it might have involved some embarras
sment and even injury to the prosecutrix1 reputation, can only fairly be re
garded as implied consent, no matter ho,r reluctantly it may have been given. 
The evidence, therefore, does not sustain the findings of guilty of the Addi- . 
tional Charge and the Specification thereunder. Nor is it sufficient to support 
the accused's conviction of the lesser included offense of assault with intent 
to comnit rape, because there is no substantial evidence to support the in
ference that he intended, at the time he pushed her into ·the room to employ 
ultimate force., if necessary., to have intercourse with her against her 'Will. 

· On the contrary, his actions, once he was in the room, demonstrate. only de
te:nnination to gain her acquiesence., express or implied., before proceeding 
'With his lecherous design. The methods successfully employed, though sanewhat 
lacking both in scruple and finesse, fall de.finitely in the persuasive category. 
The record therefore., sustains only so much of the findings of guilty o:r the 
original Charge and its Specification as involve findings of guilty of assault 
and battery in violation of Article of War 96 (par. 14912, P• 165, :M.C.M., 1928). 

6. Concerning the Specification of' the original Charge, the evidence 
for the prosecution., adduced from the prosecutrix on direct examination, 
varies so materially from her admitted prior accounts of' what occurred on 
the occasion in question as developed on cross examination., that., for pur
poses of analysis and clarification, her testimony on direct and cross
examination w.i.11 be presented separately. 

On direct examination., she testified that she lived with her 
· mother in Hanford., California; that she was 18 years old., 5 feet 8} inches 

tall and weighed 1.30 pounds; had graduated from high school in 1942 and 
had been world.ng at the Lemoore Anny Air Base for 6 months. At 6:30 on 
the morning of 22 July 1943 she left her home for the bus terminal. Be
:fore she arrived there, the accused drove by in his automobile, told her 
the bus had alreaey gone, and asked her if she wanted a ride to the post.
She was not acquainted with the accused and did not know his name. Although 
she had seen him on the Lemoore Post, she was not even sure that he was 
stationed there. However, she got in his car and they arrived at the base 
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in about 40 minutes. During the ride, she testified, nHe asked me when we 
could have a date and I didn't answer him. He asked me a few minutes later 
when we were going out and I still didn't answer him. I said. that I didn•t 
consider that the way a gentleman should ask a lady for a date. * * * He 
said, 'All right, are you going with me this evening to the movies?' and 

said,. •If we could get in by ten-thirty.'" She set the time that he 
was to call for her at ?1JO that evening. At five that afternoon, she re
turned home on the bus. At seven the accused telephoned and said he would 
be over. At ?:JO he arrived in his car and drove her directly to the Fox 
Theater, approximately a mile and a half from her home. During the double 

·feature, the accused got up three times, explaining that he was going to. 
smoke a cigarette, absenting himself for seven or eight minutes each time. 
He also made several requests that she leave before the picture was over. 
Finally she agreed, a bout 5 minutes before the completion of the program 
(R. lll-119). 

It was not quite 10:,30 when they left the theater in his auto
mobile. When they passed the street where they shoul:l have turned off to 
get to the prosecutrix• home, she told him "that was the street to turn.n 
He said they were going to get water at a service station. They passed 
several, ultimately stopping at Murray's Auto court, where he raised the 
hood on his car, and got the vrater hose. She "couldn•t sea whether he 
-was putting water in or not. * * * He asked me if I wanted a drink", her 
testimony continues, "and I told him no, so he turned around there and 
went out on the Visalia Highway going east.*** I told him that I had 
to get home, that it l'la.S nearly ten-thirty and that was the time I told 
my moth~r I would be home. * * * He said we were ju.st going for a drive 
and that we would get home.n After drivine some .3 miles into the country 
on the main highway, he drove, on oiled roads, about 4 or 5 miles further, 
while the prosecutrix kept reminding him that they were getting further 
from home and that she wanted to get home., and the accused kept ·insisting 
that they were going for a drive and that they would get home later. "It 
vrasn•t very late then and wasn•t past the time I should have been home, 11 

she added. In the theater he had "tried to put his ann around me * * * 
but I wo~dn•t let him. * * * There was no argument." (R. 119-124). 

Finally they turned into a lane, "just a wagon track*** turning 
into a pasture on the side of the road. 11 The prosecutrix saw no houses or 
buildings out there. She thought he was turning the car around to go home. 
However, he stopped the car about 10 feet from a haystack, and turned off 
the lights. Then, she testified, "Je just turned around without a.second•s 
hesi~tion. * * * He put h:~s arms around me. * * * I tried to push him back. 
* * * He became very insistent and seemed to be angry. ii- * * I told him 
not to, that I had to go home, and not to do that." He kissed her., then 
turned her around in the seat so that she was lying down with her head 
under the steering wheel nand he stood up and turned aroUD4 himself"., 
whereupon he nwas sitting on the side or edge of the seat * * * in the 
center of the automobile. He had stood up, 11 she repeated, "and turned 
around.*** His anns were around me.*** He was lying down, or leaning 
forward I should say.*** He was trying to kiss me.n She was ntrying 
to ke.ep him from it. * * * by pushing him back. ~hing his shoulders 
back, and his face." In the process the accused was nbecoming very angryn. 
He kissed her and called her a God damned little fool. "I prayed to him"., 
her testimony continues, nr begged him, I asked him to stop and let•s talk 
and reason it, and he wouldn't stop, I told him that I wasn•t that ld.nd 
of a girl; that there -was that kind of girl artd he could find them - he 
probably knew where they. were, but I wasn•t that kind. He said I would be- ,., 
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after he got through with me. We fought. I prayed to him to please stop. 
I was crying. He sat back in the seat and laughed, and he swore. * * -l} 

He said, 'God damn it' • Vihen I told him I hated him he said I didn't hate 
him.; he called me a little fool and said I didn•t. I tried to find the 
handle of the door, and I did find the handle; I opened the door and tried 
to get out and he pulled me back.*** I pushed against the other door· 
and I pushed myself part way out. I opened the door and I pushed on the · 
other door that was closed and pushed myself part way out, and he put one 
arm under me and took my hand and pulled me back in. I told him I heard 

, some6ne on the street. I didn't, but I said I did. He put one hand 
on my mouth and one on my throat and said it I soreSllled he would kill 
me. He had gotten me back in the car again. * * * He tried to choke 
me - he did choke me. * * * He pulled my dress up. ***_And his pants 
were already unbuttoned. * * * I begged him to stop and take me home., 
please take me home, and he said there was going to be an intercourse 
before we went home, and that is - that is when he*** put his private 
parts inside me. * * * I was crying and I was begging him and he kissed 
me and I bit him. He called me a tool .again and slapped me. He said 
it I wouldn't be still and wouldn • t relax he would kill. me and put me 
in the haystack and burn the haystack. I l'laS afraid to do anything else. 
I didn't start to pull his hair, I was just pushing his £ace away and he 
said not to pull his hair. I didn•t. I was afraid of him. When he put 
his hand over my mouth I bit his hand and he warned me then not to bite 
him or try to hurt him. I was so a!raid d him. I told him it he would 
please take me home before anything happened I would give him a hundred 
dollars. I didn't have it but I had it in war bonds. He said no, he 
didn't want that. He didn•t stop. * * * I couldn•t describe it so that 
you could see., but I can remember he was a maniac, he was crazy, he was 
beyoaireasoning. He wouldn't stop to talk to me. * * * His eyes nre 
£lashing.*** He was mad and he was angered beyond reasoning." There 
-was nan awful lot" of pain in connection w1th the intercourse, during . 
'Which the accused "moved up and do'Wn"i he was breathing hard in my face. 
The motion continued "for about ten minutes; ·the pain for about two days. 
***After he done wh~t he threatened, I told him, I begged and pleaded, 
•Let•s go home.1 He told me he was going to stay there, I don•t know 
how long, he said all night. 11 '. They remained there for about 20 minutes 
after the intercourse, during which time., she testified, 11he was playing 
* * * with my private parts and my breasts." Finally "I told him I would 
go to a hotel room with him, and I told hiln I loved him. * * * I had to 
get to· toYm; I had to tell him anything to get into to-wn. * * * He got 
out 0£ tne car and buttoned his trousers and I was going to get out and 

· he pulled me back in and said I mum• t going to get out. He told me not 
to make any noise or he wouldn•t take me into town - he never would take 
me 1£ I made any noise. * * * I -was so afraid I didn, t expect to get heme 
that night or any other night. I expected he would kill me. I was scared 
to death. * * * I told him we would go to a hotel room and we went uptown 
to a hotel. He didn't stop the car, he started to stop it, but he didn•t 
stop; he went up to a corner and started to stop; I was going to get out 
and he~ started the car and he said it I would get out he would go £aster 
and shove me out or the car. He wanted to know before we left the spot 

- a· -

http:night.11


(137) 

out there what I could tell my mother. I told him I would call her and 
tell her I was staying yd.th a girl friend. Although I could have done 
that., I had no girl friend in mind. We got to to'Wil and he saic; •All 
right., call your mother.' I said., 'Well, we will drive over and see 
if' my girl friend is still up.• I led him on the road to the direction 
of that girl friend's house. I said I had to tell her I was going to 
stay with her and that was my excuse to him. we went arotmd the block 
in the direction he had never gone to my house so he wouldn't recognize 
the surrounding houses and so on. We stopped about a halr a block from 
the house. I was crying and he wanted me to stop crying and my hair was 
mussed u.p, and I saw my mother, then I knew everything ms f'll right; but 
I don•t·believe he knew she was there I am not sure, but I don't believe 
he did from his actions. He stopped the car about a halr block fran 
the house and told me to comb my hair and q_uit crying. * * * He sat there 
about five minutes trying to ·get me to stop., and I don•t know then whether 
he knew mother was there or not. I said, "There is mother in the yard." 
It was an hour and a halr past the t:iJne I should have been in. While she 
was sitting there beside h:un, 11he just turned around as if I hadn I t said 
anything llhatsoever. He said., 11 I will see you Monday evening. * * * 
No., he didn't stop the car; he just 6lided past by our house to._ the house 
next door. I got out of the car., but he didn•t stop. * * * I went to my 
mother and went on in the house.n She -was crying at the time. "I slept 
with my mother", she continued., "I slept with my motherj I didn•t sleep 
in my room,; I. was afraid. She wanted me to sleep with her. * * * I 
slept in·her room." (R. l2~126, ~a,. 130-137). 

TWo ciays later., she· 11 called the accused over" to the office 
where she was employed., "to ask hilll to please not come over Monday night. 
***He said, 'I think I remember one hundred dollars you offered•, and 
I didn't anS1V0r. As I said, I didn•t intend to give it to him. He said 
he would be over the following Monday evening to get it * * *•" On the 
Monday !ollowing {4 days after the alleged offense)., she had another con
versation with the accused in the provost marshal's office. They were 
alone together. According to her testimony, "He was sitting in the door
way as. he is now., facing each other. He got up and ca.me over to me and he 
got down on his knees and he begged me to please deny 'What I had said. I 
told him I wouldn • t. I told him I wouldn't deny it beca :.1se I told 1he · 
truth. He said., 'I w:Ul give you anything if you will please deny it." 
He was crying and tears were on his cheeks.*** I asked him llhy he had 
denied he done it. He said he couldn•t do anything else,; if' he ad.'llitted 
it to them it would be just a noose around his neck. He said he couldn•t 
admit it to these people - * * * - but I knew it was true and he'knew it 
was true. He couldn•t deny it to me. We were alone then; but he denied 
it when they came back.11 She furt.eier testified that a pair of panties., 
introduced in evidence, were hers and that she was wearing them on the 
night of' the alleged offense. It was stipulated that if l!ajor Evans., a 
medical officer, attached to the hospital at·the Le!J1oore Army Air Base, 
nwas called to testLf'y in connection .-dth these panties he would testify 
that these stains that appear in the crotch o.r these panties are blood. 
***and that the dark portion which appears in the crotch - the dark 
bluish color is a place where chemical -was applied and llhich bears a 
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slightly different color than the other portion of the crotch" (R. 137-142). 

On cross examination, the prosecutrix testified that it was rattier 
difficult to say how far the accused's private i-arts inserted in her 
private parts during the act of intercourse. "I could .feel them inside me," 
she testified, edmitting that she -was "more or less" acquainted with the 
private ·parts of a man. During the 10 minutes or more of intercourse, 
his 'private parts were inserted in hers as far as they would go - as far 
as humanly possible. She did not see the accusedts penis plainly and 

· could not say nfor scren t.}i&t he had the entire length of it inserted com
pletely within .her vagina, but would say that he had, as far c.S she knew. 
The pain she suffered was in the uppermost region of her private parts as 
well as the lower part. When she arrived home crying, following the al
leged act of intercourse, she did not at that time notify the civilian 
police, or even make any statement to her mother with reference to it. 11I 
didn't tell her anything definite"., she testified, "I told her lihere we 
had been and 'What time we had gotten out of the theater.• As for the act 
of intercourse., "I didn't even tell her he had tried - I told her th.at I 
had a pretty rough time" (R. l44-147). , . 

The following morning she arose at the customary hour and went 
to her work at the· Lemoore Air Base. The previous uay she had worked for 
the provost marshal there and knew, from her work, that he handled affairs 
in connection 'With prisoners; but on Friday, although she worked all day at 
the base, she made no complaint to any military authority of the alleged 
act of intercourse of the previous night. Vlhen she completed her work at 
five o•clock., Friday evening, she went to the post beauty parlor for a 
pennanent wave. She left at a quarter to eleven that night, driving two 
of the beauty parlor operators home with her. She was under the impression 
th.at it was durine the course of that day - Friday - that she agreed to fP 
with 1st Lieutenant John R. Bonswore to an officers• clance which was to be 
held the next evening at the Lemoore Arrrr:,r Air Field. On saturday she made 
no complaint to any military authority of the act of intercourse. "I only 
spoke to Private Strong that day11 , she testified; and reiterated, in response 
to defense counsel's inquiry, that on Saturday the accused was the only 
one to whom she mentioned it. On that day, she asked a corporal in the 
provost marshal's office, to tell the accused to come over.to the S-4 
office where she then v,orked., that she wanted to see him. · When he arrived 
in response to her summons, she made no complaint with reference to the 
alleged act of intercourse, but merely asked him not to come to her house. 
That evening - Saturday - she went to the officers• dance at the station 
with Lieutenant Bonswore. She was engaged to be married, at that time, 
and had been since 2 June 1943, to Private Bill P.iddle, who was the only 
man to whom she had ever been engaged. I.,a.ter, however, she admitted she 
had been engaged to Lieutenant Bonswore (R. 147-153, 168, 171). 

During the month of July 1943, she was not sick except the first 
day of her monthly period which she testified was on 19 July•.. Her periods 
are not regular, and her next period started 6 August 1943. She was not 
1n any type of difficulty or sickness on 6 July 1943. Yet she .admitted 
receiving a telegram from Sergeant Arnold :surr, sent from west Virginia on 
that date, reading, "Wire your condition collect. Don't give up. I love 
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you. Arnold." She then explained, at that time, "I had been sick. I 
missed three days at work - stayed home from work." (R. 163,166-16?). 

After the act of intercourse was completed, the accused fondled 
her breasts and private parts for about five minutes. "He had his hands 
on my breast", she testified., "he was trying to undo rrry brassiere., and he 
had his hands under my dress working around rrry private parts., and that is 
all". After twice testifying very definitely that he had his hands in 
her private parts., when asked., "How far in them?" she replied, "Not any
mere in them, just around them," testifying further that at no point 
during the proceedings did he ever put his hands into her vagina. She did 
not hit, scratch or bite him, at ~t time. "r:ater, however, she bit his 
lip. -During the act of intercourse, although it was an extremely warm night., 
all the windows in the car were closed. Asked about her testimony on direct 
examination that the accused "stood up" after he had laid her down on.the 
seat before the act of intercourse., she stated., "He didn•t stand up., he 
stood on his feet, but he didn •t stand up. He put his weight on his .i'eet, 
I might5l"'(~.174-1?7., 182-187). 

On Sunday morning., after she returned from the dance Saturday 
night, two military policemen came to her home and she talked to them in 
the presence of her mother and a civilian policeman. Asked if she told 
them, at that time, that the accused had tried to do S(?mething to her but 
had not accomplished his purpose., she replied, "I don't believe I told them 
that. * * * I believe I told them I wasn•t sure, because I wasn•t.• She -
was not sure then - on Sunday morning, 25 July - and did not become sure 
until she went to see the doctor, that he had made any penetration. She 
admitted on cross examination •that it was only upon whatever statement the 
doctor made• that she could "now detennine that there was a penetration.• 
Answering a subsequent question, she testified, cryptically, that she based 
her determination that there had been a penetratio~ on the doctor•s state
ment "and on the material substance that -.as on the clothing"• Asked to 
explain (sface prosecution and defense had clearly stipulated that the stains 
on her panties were blood and a chemical subsequently applied), she replied., 
still more cryptically, nyiy mother is married; she knew. It isn•t blood, 
it is just a stain." After considerable discussion by counsel and law mem
ber, in her presence, clearly exposing the contradictory character or this 
statement, she essayed the following explanation: "I meant the stains may 
be what you call blood - it may be - but it isn't th& kind that is fran a 
menstrual period.• Asked then if those stains that her mother knew about 
were blood and no other type of stain, she replied., •No, sir., it is blood." 
She testified that she had finished menstruating on 16 July., although, ac
cording to the record, she had previously fixed the conunencement date as 
19 July. When she W-dS examined by Doctor Rosson on saturday, 25 July -
3 days after the alleged offense., "I didn't say I just finished. I may 
have said 1t had finished", she testified (R. 190-193). 

She admitted thatfhe had stated under oath on 12 August 1943 
that after the alleged offense ,men she told her mother the accused had 
tried to have intercourse with her, 11 I just toJ.d her that he had tried be
cause I wasn't sure either. I didn•t know;n that lihen asked, "As far as' 
your knowledge goes, you don•t know if he had an act of intercourse or not?" 

- 11 -



(140) 
She testified., "If there has been., he did it.*** I couldn't swear to 
it., no***"; that wi'ien asked what she told her·mother on Friday (fol
lowing the alleged attack Thursday night)., she replied: "I told her what 
he tried to do and I -was so sure he didn•t. I told he·r not to report it. 
* * * n In the examination of 12 August she also adI!litted that she had 
estimated that the act of intercourse had lasted 15 or 20 minutes (R. 197-
198). . 

On redirect examination., she reiterated that she felt the private 
parts of the accused in her private parts., explaining., 111/hen I spoke o:t 
penetration I thought they meant the hymen. 11 Asked., Do you mean by that 
the breaking or the rupturing of the hymen?" She answered "Yes., sir"; and 
"No., sir," to the ensuing question., 11and there has never been any doubt 
in your mind but what Private Strong's private parts were in your private 
parts?" (R. 200). 

Dr. Charles Rosson, a duly qualified physician practicing in 
Hanford., california, testified that the prosecutrix., accompanied by her 
mother., came to his office on a Sunday - th~ date he could not recollect -
for an examination. The mother said "her daughter had been attacked and 
:wanted to know if she was injured., and I said we could make an examination 
o:t l:j.er and th~t we had to go to the sanitarium. When we got dol'ill. there I 
got a nurse or two and got her on the table and started the examination. 
The minute I started exaroin:lng her she began to jump around. I talked to 
her a little while to quieten her down and started in again. I started 
in again and finally I did get my finger into the vagina, possibly not 
more than an inch., just far enough to get my fin6er on the hymen without 
ioing any farther." The doctor had observed no indication of nervousness 
in the prosecutrix before he started the examination. "The old lady was 
more nervous than she was.n There -,as a "common ordinary pimple" on the 
outside of her vagina., l'lhich she had had before and wtich the doctor operad 
with a little sharp pointed knife., picking the top oft, without cutting her 
at all., just "like you would with a needle." This pimple was not of a type 
to increase her sensitivity. Ho,vever; the prosecutrix rendered the examin
ation very difficult by "jumping around as if she was gooseyn. According 
to the doctor., "she jumped about and around. I couldn't hold her down. 
About the time I would get started examining her she would jump. I was 
afraid she would hurt herself and I had to be careful." When.he got his 
finger into the prosecutrix' vagina, he could feel the whole circle of the 
hymen. 'When he pulled it out he coc:J.d see the hymen feather out on the 
finger., slightly cracked on one side. There was a streak of blood, which 
could have been menstrual., on his finger when that digit was withdrawn. 
Owing to the prosecutrix' squirming, he could not ascertain the depth of 
the crack, but., as far a• he could see., the hymen itself was intact. Al
j:.hough "the examination was very unsatisfactory from a medical-legal stand
pointn, the doctor had stated, in his report of it, that the hyn1en was in
jured rather than ruptured., because the injury was a very slight one. He 
testified further that he said it was an injury (rather than a rupture) 
"becaus'e I couldn 1t say it was a penetration." Asked if the prosecutrix' 
was "the type of hymen that you could insert a penis into and have it re
main in the shape or fonn that you found it at the time you made the ex
amination", he r.eplied nr doubt it. 11 If he had examined her under an 
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.anesthetic he could probably have told whether or not there had been a 
penetration of some kind., "I couldn•t say a penis." He estimated that 
the "slight ana.molous injury"., disclosed by the unsatisfactory examination 
"Which he administered., had been received within ten days. While it.was 
that kind of an injury that could possibly have resulted from an act of 
intercourse., the doctor "couldn't see how there had been a complete one 
without more injury. There was no other injury to her at all; no other 
injury or bruise except she had a little follicular infection - I opened 
that for her - on the leg, outsioe. She had had that before; she told me 
she had that before." That was the pimple., above referred to. "Any
thing - a finger for instance - could have caused the injury"; the doctor 
bad seen many hymens injured without sexual contact (R. 202-2113). 

Mrs. Lilly Maddox, the mother of tjle prosecutrix, testified 
that she first saw the accused when he came to her home at approximately 
7:30 on the evening of the alleged offense. He stayed about 5 minutes and 
then left with the prosecutrix. The next time she saw her daughter -was 
about 5 minutes after midnight, when she got out of the accused•s car -
which "didn•t completely stop., * * *i it just slowed down almost to a stop -
at the edge of the yard." The prosecutrix• "hair was all down and her 
face was flushed, * * * her neck ....as red and her arms were all red. * * * 
She was crying and her eyes were swollen." She slept with her mother., 
llho testified, "I just took her in my anns until about three o•clock., and 
she took on until about three and then just dropped to sleep., but she 
didn't sleep. She didn•t sleep and yet she - I don•t know., she wasn•t 
asleep the rest of the night and yet she wasn't awake either." However., 
ahe went to work Friday morning without having made any report or complaint 
to her mother of the offense alleged to have been camnitted Thursday night. 
Indeed it, was not until the following Saturday evening - the 24th - that 
she complained to her mother of 11 the acts and occurrences of the night of 
July 22nd" (R. 219-222). 

?. The evidence for the defense shows that on the afternoon and 
evening of 23 July 1943, the prosecutrix was in the Post Beauty Salon at 
the Lemoore Air Base continuously from 5 until around 10., getting a 11per
manentn. She seemed very normal., dispensing only the usual run of pe.tron•s 
conversation to the beauty parlor operator who was giving her her "per
manent1t, and did not cry at any time during the evening. Among other re
marks., the prosecutrix announced that she was going out the following evening 
with a lieutenant, and wanted her hair fixed. This .occasion 11&s the wit
ness • first meeting with the prosecutrix (R. 232-235). 

First Lieutenant John Robert Bonswore.,. stationed at the Lemoore 
Army Air Field, had lunched with the prosecutrix approximately every day 
over the course of 2 months. He proposed marriage in January 1943, and 
subsequently became engaged to her. They were definitely engaged around the 
first of July. :rn the latter part of July., he was told she was engaged to. 
"Bill"• Excluding their daily lunches on the post., ·he bad three dates with 
her in July. At lunch., on Friday., 23 July., the prosecutrix., without 
mentioning names., told Lieutenant Bonswore that she had an unpleasant-en
counter with a certain individual on Thursday. According to his recol
lection, there was then no evidence of uneasiness in her manner or demeanor. 
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He admitted having stated, a week before the trial, that the first time 
he heard any intimation that the prosecutrix had had any difficulty on 
the previous Thursday night., 'Was on the following Saturday evening when 
he went out to dance with her (R. 236-246). 

Sergeant santo Vincent Daddino testified that he and Sergeant 
William Dupont, called at the prosecutrix' home about one-thirty Sunday 
morning, 25 July. An officer i'rora the city police force was also present, 
as nre the prosecutrix and her mother. As a result of the conversation 
there., Sergeant Daddino, the following Monday morning, made official a 
written report to the provost marshal, correctly reflecting the in.formation 
received fr0.J1 the prosecutrix and her mother. This report was introduced 
in evidence. It recites the following: 

"Private Strong on Thursday evening, 22 July• 1943, was in the 
accompany of one Miss Elaine Maddox, 1030 N. White Street, Hanford., 
california, employed on the base at S-4 Office. Private Strong parked 
his car outside of town and tried to i'orce Miss Maddox to participate 
in a sexual intercourse with him. Private Strong tore her clothing 
and even threatened to kill her if she didn't give in to him. Miss 
Maddox stated that her nerves were worked to such a point that she 
didn't know what -was happening, but Private Strong did not accomplish 
his threat. Private Strong also threatened the gir1 that he would 
be back in town to see her on Monday evening. Miss Maddox is having 
a physical examination and wishes to press charges against Private· 
Strong. 

"The information was given to the Military Police by Mrs. J. · s. · 
Maddox, 1030 N. White Street, Hanford., california, to S/Sgt. William .· 
Dupont; and upon return of the MP from to'\'lll S/Sgt. Dup0nt and S/Sgt. · 
Daddino were called to the residence again where Miss Maddox gave · 
the complete story" (R. 247-257; De!. Ex. 4). · 

Private Herbert R. Timmreck, 1614.Guard Squadron, Lemoore Air 
Base, encountered the accused at· the Hanford Hotel, around midnight on 22 
July 1943. His unifonn was neat, and he bore no marks of any kind on his 
lips, i'ace or hands. There was nothing the matter ,vith lrlln. The accused 
asked if' he could sleep with Timmreck, who "told him no; becuase I was · 

,_. sleeping with a civilian; and then I left" (R. 257-272). · 

Miss Pauline Walker, civilian employee at the Lemoore Air Base, 
recalled the prosecutrix inquiring, during lunch hour on 22 July 194.3, "if 
I knew the fellow• s name :t,hat I was speaking to the day before * * * and I 
said yes., and· she asked what it was, and * * * I told her Ralph Strongn 
(the accused). "I asked her to tell me why she wanted to know and she said, 
'No., I will tell you another time.'" At three o•clock that same afternoon, 
the prosecutrix telephoned Miss walker and "asked again if I was positive · 

· his name was Ra.lph strong, and I again asked her why she wanted to know and 
she insisted she wouldn't tell me." (R. 274-276). · · ,. · . 
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S. Concerning the Specification of the original Charge, the accused, 

having been duly advised of his rights as a w;i.tness elected to take the 
stand under oath. He testified that on.-the morning of 22 July he saw 
the prosecutrix standing on a corner in Hanford, and asked her it she wanted 
to ride out to the base. She got into his c~, .and, as they drove along, 
asked him his_name, which he declined to tell. She said, "If' you don•t 
tell me your name, how can I have a date ~th you?" He had not mentioned 
a date prior to her inquiry. Arriving early at the base, they rode around 
for a lihile and the accused asked her if she would like to go to a show. 
She said she would and told him where she lived. He said he would call for. 
her at 7 :30 that evening. Between 7 and 7 :30 he telephoned to inquire "if 
the date still stood", not knowing "whether it was just a joke or a date". 
She said it was a date and she would be ready about seven-thirty. '?!hen he 
arrived., she and mother were seated on the front porch. Arter introducing 
him to her mother, and telling her mother "that she would be home when she 
got there", the prosecutrix accompanied the accused to his car, in which 
they drove to the Fox Theater. They sat in a loge where smoking was per
mitted., in the back of the theater. During the course of the performance 
he recalled smoking one cigarette, without leaving his seat, where he re
mained continuously until about 10:30, by which time they had seen the com
plete program. They then reentered his car, stopped at a "drive-in" for 
two "cokes", drove around the town a little, and proceeded to her home, 
where they arrived at about 11 o•clock. "I went past her house and made 
a circle", he testified, nand stopped directly in front of her house. 
Standing in the front of the house on the la'ffll was her mother, Mrs. Haddox. 
* * -~ After we arrived at her house there., instead of nzy-self getting out, .I 
stopped my car., I didn•t turn the key off., put it in neutral., put on the 
emergency brake, and instead of getting out 0£ ·the car, she started to open 
the door on the side where her mother was standing., -well I was on the other · 
side and I reached over, it is a pretty heavy door to open., all the weight 
goes up in the front, it is a big long door., so I reached over right across 
her and opened the door for her and she got out. The w.i.ndow was do"Wn and so 
she said good night and I said good night to her mother and I went.*** 
Fran there I went down town. * * * I stopped in a parking lot. * * * I parked 
my car and * * * walked toward the main drag of the town. * * * I walked on 
by this taxi stand and as I recall I saw this Tiny Timmreck and I said hello. 
to him and I don't know of any conversation with him. * -:i- * From there., I 
might have gone down and had a sandwich. I don't know., but then later I 
went over to this Hanford Hotel. * * * I walked up the flight o~ stairs to · 
the first landing and there*** I saw this Tiny standing*** and he 
said hello to me and asked what I was doing and * * * I asked this Tiny., 
this Timmreck whether he had a room Ylhere I could stay with him and he said 
no, that he was going to stay with some civilian he -was waiting for there., 
and about that time this civilian did come up the stairs, the one he said 
he was waiting £or and he walked on up another flight of stairs. * * * 
Private Timmreck left., and there l'!aS a sign in the hotel, ·•No Vacancy• 
and * * * I looked on this roster to see if anybody there I knew at all to 
stay with until the next morning and ;then go out to the base., and there 
wasn•t: ***There was a door to this one room and the door ms open and 
the light was on * * * and the bed ,vas made., and I noticed that as I was 
looking through this roster., nobody took this room, nobody came to it. 
***The landla.dy came from some place and*** I asked her if this room 
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was taken. She says that this room was· taken * i'* by a civilian * * * 
who had* * * tried to get his money back on it - didn•t want to stay 
there th.at night, and so she told me I could take the room. * * * I told 
her to ·wake me about eight o'clock in the morning, * * * then I went to 
the room and went to bed• (R. 279-289). 

The :following day, Friday, 23 J~., the accused., summoned to the 
S-4'of:f'ice, :found the prosecutrix and Major Dean., for whom she worked, 
seated at their respective desks~ Greeting the accused with na big smile", 
she asked if she could speak to him out in the hall. There she inquired 
n1:f I could possibly be over there Monday night for a dsten., and he agreed. 
(R. 289-290). 

The :following Monday., "about the 27th"., after his' arrest., the 
accused had another conversation with the prosecutrix in the provost marfhal• s 
office. She wished to speak to him alone, so the others withdrew, and she 
proceeded to tell him that he had done "these things• to her, described 1n 

· the Charge Sheet, which was lying on the desk. •r told her I didn't do · 
anything she said", he testi:t'ied. "She was.trying to tell me I did and I 
told her I didn't and she said., she says she didn't wish to press·no charges 
against me - she wouldn•t press no charges against me and that I would be 
released that morning. * * * The reason she didn•t want to press no charges 
was on account of m:, father and mother and I said she didn't need to press 
any because I didn't do those things she said I-~d * * *" (R. 291-~3). 

On cross examination., he testified that he was 6 :feet tall and 
weighed "about 185 or 90 poundsn. He reiterated and elaborated his testimony 
elicited on direct examination and asserted that he did nothing to the 
prosecutrix on the evening in question that in any way would have tom her 
dress, or torn and bloodied her panties (R. 293-312). 

In response to questions by the court, the accused testified that 
he nave%' at any time told the prosecutrix his name., and that the first time 
he heard her use it was when she introduced him to her mother. "I don•t 
know how she :found it out", he added. Although he customarily wore a lll"ist 
watch, and was wearing one on the evening or the alleged offense, he did 
not notice the time when he went to bed at the hotel (R. 312-318). 

9. The Specification., original Charge, alleges that the accused 
had carnal knowledge o:t Elaine Maddox forcibly., :teloniously and against 
her will. The evidence, other than the testimony of the prosecutrix., 
shows that on the night in question the accused escorted the prosecutrix to 
a picture show, bringing her home in his car about midnight. Her mother, 
llh.o was outside the house, awaiting her return, characterized.her appearance 
as .flushed and tear:rul. The substance o:t her rsport to her mother was merely 
that she had had a. "rough t:ime", without in any mazmer particularizing. 
Although she was nervous, leaving her own bed to sleep with her mother, and 
sleeping :fitfully., she made no complaint that the accused had raped or 
attempted to rape her, but arose early the next morning and proceeded to 
the base, where she worked at her usual job all day; then spent, .from 5 1n 
the a:rternoon until ll that night in a beauty parlor having a permanent 
wave put 1n her hair. During the day she lunched with an officer at the 
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base. He was her former fiance'. Although their engagement had been recen~· 
broken, and she was then affianced to another, they still customarily lunched 
together. She told: this officer, during the lunch hour, that she h9t6. had, 
on the previous evening, nan unpleasant experience with a certain individual" • 
. That was all. The following night - Saturday - the same officer escorted 
her to a dance. On her return, she complained to her mother, .tor the tirst 
time, that, on the previous Thursday, the accused had attempted to rape her. 
Civilian and military police were summoned, to whan it was reported, by the 
prosecutrix and her mother, at their home, during the early hours of Sunday 
morning, that on Thursday night the accused had unsuccessfully attempted 
to rape the prosecutrix. Later, on the same Sunday, the prosecutrix was ex
amined by a physician who found on her no bruise or injury of any discrip
tion except a little "crack" on one side of her hymen, which, however, was 
not ruptured, and which was of a type that would have been ruptured and 
technically destroyed by the penetration involved in a single act of sexual 
intercourse. The prosecutrix• squirming rendered the examination highly 
unsatisfactory, as far as the doctor was concerned. The injury noted, 'While 
it might have been caused by an erect penis, in a th-warted attempt at 
sexual intercourse involving penetration of the labia only, might also have 
been caused by a finger, a fingernail, an instrument "or,anything". The 
doctor cou1d not say from the examination that there had been any penetra-
tion whatsoever. • 

On the trial of the case the prosecutrix testified explici~ and 
in detail to a ·complete and prolonged act of intercourse, asserting that 
she believed the accusedts penis had been inserted into her vagina as far. 

· as it YiOuld go, describing the .accompanying pain as extending from the 
entrance to the nethennost part of her vaginal canal, and persisting con
tinuously for two days. She also testified that, having completed the act, 
the accused fondled her private parts, putting his hands on, around and in 
them•. After reiterating that he had put his hands ~ them, she retracted 
this particular statement, saying he had fut his hands on and around her 
private parts, but had not put his hands in them. (It may be significant, 
in the light of this particular contradiction as well as the doctor's testi
mony, that she did not mention fingers). She also testified that she had. 
at first reported that the accused's attempt to rape her had been unsucces
sful because she did not know, until after t.he doctor had examined her,· that. 
he had effected penetration. Sha offered the further explanation that, at 
the time she complained that the accused had merely attempted to rape her, 
she was under the :impression that the crime of rape involved the penetration 
of the hymen, inferring that she did not then know that any pene\ration, 
however slight, constituted rape. These explanations are too inconsistent 
with her testimony to account for its many contradictions, particularly on 
the vital issue of penetration. If penetration occurred, in the manner 
described by the prosecutrix on the witness stand, then her testirnony t.hat 
she was not aware that it had occurred until after the doctor had examined 
her three days later is 'Who~ incredible. Equally so is her testimony that 
she based her awareness of the penetration to Tihich she testified on the 
doctor's report, which is utterly inconclusive on this point, except that 
·it definitely precludes the theory of a complete penetration, such as the 
prosecutrix described in her testimony, since the hymen, though injured, 
was intact, and since it was th.a type of hymen which a complete penetration 
woul.d have ruptured and (technically)__}~~7:~~ed.. ,r, .,, /.,, ~., , . .. ( . · 
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(146) •The conmission 0£ the cr.1.me• Lor rapi} "may- be proved by 
the testimony or the complainant alone 1 * * *• But there can be 
no conviction based upon contradictory testimony or the prose
cutrix as to whether or not there was sny pemtration" (par. 7241 

PP• 973~751 'Wharton's Criminal Law). 

. The rule above stated is reneeted in innumerable decisions 
from courts all over the country1 among them, the following: 

It has been held that the uneorroborated testimony or the prose
cutrix is insufficient to justify a oonvict1.on1 where the contra
dictions therein are numerous and serious. Allen v. State (Miss.) 
45 So. 833 1 Vickers v. U.S. (Okla.) 98 Pac. 41,7. 

Where the uncorroborated testimony or the prosecutrix is relied· 
on1 in a ease or this character, justice demania a careful scru~ 
of her testimony. Bl'e'lrer v. State (Tex.) 254 SW 809. · 

Where the proseeutrix testified 111.thout being corroborated, 
it has been held., to justify a eonviction1 her testimony must be 
clear and convincing. Bro1l'n v. State (Wis.) 106 N.W. 536. . . 

Many more decisions to the same etfect are cited 1n an exhaustive 
note in 60 A.L.R. 1 PP• 1131-ll.'.34• 

The Manual !or Court.a-Martial quotes Lord Hale's admonition con
ceming rape that "it must be remembered that this is an accusation e atq 
to be made, hard to be proved, but harder to be defended by- the party ac
cused, though innocent• (par. l.48.2, P• 16.51 M.C.M. 1 1928). Heeding this ad
monition, civilian courts in the numerous jurisdictions permitting con
viction (as do courts-martial) upon the uncorroborated evidence of the 
prosecutrix1 have sensibly qualified the rule by holding that1 in such. 
cases 1 the appellate court will closely scrutinize the testimony upon 
'Which the coIIViction was obtained, and if it appears contradictory on 
material issues, incredible,- as too unsubstantial to support the conviction, 
will reverse it. Applying the qualification, as well as the rule, to the 
evidence adduced to establish the accused's guilt., under the original 
Charge and its Speci.tlcation, the contradictions noted in the prosecutrix' 
uncorroborated testimony with reference to penetration render it legally 
insut'fieient to support the conviction of rape. 

Her appearance on her retum home on the night of the alleged -
o.t.fense., her statement to her . mother, that night, that she had had a 
•rough time" 1 her nerwus and restlessness after going to bed., her remark 

· to her former !iance' on the following d<V that she had had "an unpleasant 
experience wi. th a certain individual" on the preceding night., and her re
port to the civilian and milltary policemen sunmoned by her mother early 
Sunday morning, following her "date" with the· accused on Thursdq1 are 
effective to corroborate only so much of the prosecutrix• testimony as 
tends to establish the lesser included offense of.an assault and battery 
committed upon her by the accused. Her testimony, being inadequate to 
support the conviction o:r rape., is equally so to establish the accused's 
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intent to commit it•. If he had intended., when he assaulted her, to em
ploy ultimate force to acquire carnal knowledge or her., he would., ,according 
to her testimony., have certainly done so. Having failed to establish 
accomplishment., the prosecution has., by the same token; failed also to 
establish intent. In the opinion of the Board of Review., therefore., the 
evidence adduced concerning the original Charge and its Speci!ication is 
legally su.f.f'icient to support only so much or the findings of guilty as 
involTes the lesser included offense or assault arxi batter,r., in violation 
of Arti cl.a or War 96. 

10. In prosecutions for rape, other similar offenses against persons 
other than the one against whom the offense charged was commi.tted are in
admissible (par. 356., pp. 548-551., 'Wharton's Criminal. Evidence). In the 
instant ease., the accused was tried for two separate., distinct and un
related rapes., alleged to have been conmitted at different times on dif
ferent women. Thus., _highly prejudicial evidence., otherwise inadmissible., 
was not only rendered admissible and exhaustively adduced on the trial of 
the case, but apparently strongly infiuenced the court in arriving at its 
findings of guilty., injuriously affecting what., had he been tried tor the 
two offenses separately., would have certainly constituted the substantial 
rights of the accused. Were it not that authorized military practice of 
long standing permits the elimination - by "Qne ·trial .for two unrelated 
capital offenses of a similar nature - of this .f'u.ndamental evidentiary 
safeguard, legally accorded the accused by military as well as civilian 
courts in other instances, the Board of Review would give serious con
sideration to recommending the disapproval 0£ all of the findings 0£ 
guilty including the lesser included offense of assault with intent to 
commit rape in connection with the offense described in the Specification 
under the original Charge. 

ll. The accused was., at the tina the alleged offenses were eomnitted 
19 years of age. He enlisted., 111th no prior service., on 27 November 1942, 
to serve for the duration of the war plus 6 months. 

12. The court was legally constituted. For the reasons stated the 
Board .or Review holds the record of trial legally sufficient to support only 
so much of the findings of guilty of both Charges and their Specifications 
as involves the lesser included offenses of assault and battery., in violation 
of Article of War 96., and only so much of the sentence as provides £or dis
honorable discharge, total .f'orfeituros, and confinement at hard labor. for 
one year. A sentence of con....J'f.noment for six months is authorized upon con
viction of an assault and battery, in violation of Article of War 96. 

~~~udge Advocate, 

T4£>.iiJel-f-/. Judge Advocate, 

~0~ Judge .Advocate. 
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lat Ind. 

'irar Department, J.A.G.o~, 1. 9 FE.6 1944_ To the C~d:i.Dg General, 
. Arary .Air Forces Western F:cying Tra.in:i.Ilg Command, ll04 West Eighth 

Street, Santa .Ana, California. 

1. In the case ot Private Ralph L. Strong (191910:,l), 1014th 
Guard Squadron, I concur in the holding ot the Board of Review and :for 
the reasons therein stated reco:cmend that only so much of the f1ndi:cgs 
0£ guilty of both Charges and their Specifications be approved as in
volves the lesser included o.fi'enses of assault and battery, in viola
tion of Article of War 96, and that only so IIDlCh of the sentence be 
approved as provides tor dishonorable discharge, total forfeitures, 
and confinement at hard labor for one year. Upon compliance 1lith 
the foregoing recommendation, under the provisions o! Article of 

· War 50f, you now have authority to order the execution of the sen-
tence. · 

2. Since the lesser included offenses ot assault and battery 
which have been sustained by the Board of Review were not aggravated 
by the use of extreme force or by the use of a dangerous weapon., and 
since the accused is reported to be an excellent soldier, it is re
comended that the dishonorable discharge adjudged be suspended and 
that a rehabilitation canter be designated as the place o! confinement./· 

.3. When copies o! the published order in thia case are forwarded 
to this office they should be accom~ed by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case., please 
place the file number or the record in brackets at the end or the pub
liahed order as follows: 

(CM 243927) • 

.MA. 
Jzyron c. Cramer, 
Major General, 

,... The Judge Advocate General. ., ·!\ ..-~1 
--~'-/ 

f C, 
,. 

..."!;-. 
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In the Office of The Judge Advocate General 
Washington. n.c. 
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SPJQK 
CM 243937 

2 7 NOV 1943 

UNITED"STATES CALI~RNIA-ARIZONA MAJ.~};UVER AREA 
~· 

v. 

Private JAMES L. SHERIFF 
(39160610). Company B. 
815 Tank Destroyer Battalion. 

) 
) 
) 
) 
) 

Trial by G.C.M •• convened at 
Camp Young, California. 14 October 
1943. Dishonorable discharge and 
confinement for fifteen (16) years. 
Disciplinary Barracks. ' 

HOID ING by the BOARD OF REVIEW 
LYON. HILL and ANDRE'liS. Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined and is held by the Boa.rd of Review to be legally s.ufficient 
to support the sentbnce. 

2. With respect to Charge IV and its Specification and .Additional 
Charge II and its Specification alleging respectively embezzlement and 
larceny in violation of Article of War 93. the reviewing authority approved 
only so m~ch of the findin[:13 of guilty as involves findings of guilty of 
wrongful conversion .of the described property at the time and place and 
in the manner alleged and of a value in each case in excess of ~50. Thus. 
in effect. the reviewing authority declares that accused is guilty of two 
wrongful conversions of property in violation of Article of iiar 93. This 
action is improper. for wrongful conversion. the offense approved by the 
reviewing authority, is lesser than and included in the offense charged 
and constitutes a violation of Article of War 96 (CM 145164. CM 193315). 
Consideratio~ of the staff judge advocate's review niakes it manifest that 
the failure of the reviewing authority to so hold was due to an inadver
tence. 

3. For the reasons stated. the Board of Review holds that the record 
of trial is legally sufficient to support the findings of guilty of all 
Charges and Specifications approved by the reviewing authority except Charge 
IV and Additional Chlrge II and their Specifications, as to which the record 
of trial is legally sufficient to support only so muoh of the findings of 
guilty as involves findings of guilty of those Charges and the ·Specifica
tions thereunder in violation of Article of War 96. and legally sufficient 
to support the sentence. 
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lat Ind. 

Yfar Department. J.A.G.o.. 3 DEC 1943 - To the Commanding General. 
California-Arizona Maneuver Area. Camp Young. California. 

l. In the ca.ae of Priva.te James L. Sheriff (39160610). Company B•. 
815 Tank Destroyer Battalion. attention is invited to the foregoing holding 
by the Board of Review that the reoord of trial is legally sufficient to 
support the findings of guilty of all Cha.rges and Specifications approved 
by the re~ewing authority except Charge IV 8.'lld Additional Charge II and 
their Specifications. as to which the record of trial is legally sufficient 
to support only so much of the findings of guilty as involves findings of 
guilty of'those Charges and the Specifications thereunder in violation of 
Article of War 96, and legally sufficient to support th~ sentence. which 
holding is hereby approved. Upon compliance with this holding. under the 
provisions of Article of War soi, and Executive Order No. 9363, dated July 
23, 1~43. you will have authority to order the execution of the sentence. 

2 •. Under all" the oircumstanoes and ·in view of the previous good 
charaater of the accused, it is recommended that the period of confinement 
adjudged· ~e auba·tantially reduced. 

3. When copies of the published order in this oase are forwarded to 
this office they should be accompanied by the foregoing holding and this 
inaorsement. For convenienoe of reference and to faoilitate attaching· 
copies of the published order to the record in this case. please place the 
file number of the record in brackets at the end of the publrshed order, 
as foll"ows a 

(CM 243937 ). 

Assista.ru~,w 
In Charge 

.. ~ .... . . 
,.· \ :'f . ... -~ .. 

i .:j 
015PATC,,..f.f;, 

.,., , .. OEJaAlltTM@)ii •.......~.,. ........_.., - 2 -
. . 

http:Priva.te


WAR DEPARTIJENT (151)
A:rrrr:, Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN 
CM 243938 

1 4 JAW · 1944. 
UNITED STATES ) CALIFORNIA-A.."IUZONA MANUEVER AREA 

) 
v. ) Trial by G.C.M., convened at . 

Private HARRY M. HANSEN 
) 
) 

Yuma, Arizona, 5-6 October 1943. 
Dishonorable discharge and con-

(12008161), 21.lth Ordnance ) finement for life. Penitentiary. 
Medium Automotive Mainte ) 
nance Company. ) 

HOLIJI:I'!G by the BOARD OF REVIEW 
LIPSCOMB, SLEEPER and GOLDEN, Judge Advocates 

l. The record· of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I, Violation of the 92nd Article of Yfar. 

Specification: In that Private Harry M. Hansen, 2llth 
· Ordnance Medium Automotive Maintenance Company 
did,· at Wellton, Arizona, on or about 7 September 
1943 forcibly and feloniously, against her will, 
have carnal knowledge of Mrs. Cora Harrell Cornell. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Private Harry M. Hansen, 211.th 
Ordnance Medium Automoti. ve Maintenance. Company, 
did, at Wellton, Arizona, on or about 8 September 
1943, lfithout proper authority take one Chevrolet 
automobile, License plate lE 950 Arizona, value 
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about $1000., the property of Mrs. Cora Harrell 
Cornell., with the intent to temporar.1.ly" convert 
the same to his own use and benefit. 

He pleaded not guilty to and was found guilty o:t ~ Charges md Specifi
cations. Evidence of _two pr.tor convictions for absence 1'li.thout leave 
in violation of Article of War 61 were introduced. He was sentenced to 
be dishonorably discharged the service, to for!eit all pay' and allowances 
due or to beoome due., and 'to be confined at hard labor for the term of 
his natural life. The reviewing authority approved the sentence., desig
nated the United States Penitentiary., Ieavenworth., Kansas., as the pJa ce 
of confinement, and forwarded the record of trial for action under Article 
of War 5~. , , 

3. The evidence for the prosecution shows that Mrs. Cora Harrell 
Cornell, hereinafter called the prosecutrix, is a 34 year old married 
woman, weighing 124 pounds, whose husband is in the service. For several 
years she had worked as a waitress in a restaurant o,med by Mr. and Mrs. 
Lawrence Spain in Wellton, Arizona., and, since her husband's absence., 
she had been living alone in a small dilapidated tourist cabin., 'Which 
was one of several on both sides of the highway in a tourist camp., also 
operated by Mr. and Mrs. Spain, which was located a few·hundred yards 
!rom the restaurant. The prosecutrix owned a Chevrolet automobile which 
she used for pleasure driving including attendance at dances at various 
roadhouses in the vicinity where she was accompanied on numerous occasions 
by :Mr. H. T. Frantz, a truck driver, who resided several nights each week 
in one of the cabins across the highway in the camp. On the night of 
4 September 1943 the prosecutrix, escorted by Mr. Frantz, drove to 
Tacna., Arizona, and at a roadhouse, operated by Mr. Gust A. Svennson., 
while drinking a highball :first saw the accused who sent two drinks to 
her table and was thereafter introduced to her by the proprietor. A 
brief conversation between them ensued as al.so took pJa ce the next day 
when she again appeared at the same place (R. 7-12, 56, .119-;J.35). 

Two days later, in the afternoon, the accused with Private Frank 
J. Tomaszewski visited the restaurant where the prosecutrix was employed 
and requested her to have a drink 1lith him which she refused as she was 
working, but agreed to have one with him af"ter :2100 o'clock that night 
when she would be of! duty. The accused., with his companion., then de
parted to visit Mr. Svennson's place, saying that he would return later. 
The prosecut~ waited for the accused's return for about thirty minutes 
after going o:t'f duty and, since he had not reappeared, she then·told 
the other waitress, Jessie Castro, that if the accused returned to tell 
him 11to skip it". She then went to her place of abode where she disrobed 
except for a brassiere and. panties, put on 11pajamarettes" and went to 
bed (R. 12-17, 119-135). 
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About .2200 o'clock Jessie Castro, who was still at Spain's 
restaurant, received a telephone call from the accused who asked her 
if the pro secu.tri.x was still there., arrl was advised that she., the 
prosecutrix, bad already departed. Shortly thereafter the accused 
and Private Tomaszewski appeared at Spain's restaurant whence., after 
a minor disturbance for which apologies were made., they proceeded to 
the prosecutrix' residence pursuant to directions given them by 
Jessie Castro (R. 78-82, 95-97, ll9-J35). 

The accused., leaving his companion in the background., knocked 
on the door and the prosecutrix then slipped on a housecoat and slippers 
and came to the door, w.i. thout turning on the lights., asking who was there. 
rnien the accused replied that Jessie wanted her., she opened the door and 
the accused., 'Whom she shortly recognized by the light of a passing 
vehicle., stated "Jessie doesn't want you., I do" and placed his foot 
in the doorway to prevent its being closed. For about 10 or 15 minutes 
a conversation ensued during which, according to the prosecutrix., she 
futilely attempted to persuade him to leave as did also his companion 
who was unknown to the prosecutrix and who w.i.thin a fem minutes left. 
During this conversation the accused "forced" her to kiss him and told 
her that he· was tough and took what he wanted. At this point., accorcling 
to the prosecutrix, she ran toward the Spain residence across the high
way but fell on the pavement, hurting her knee a.Ild elbow., where she was 
overtaken by the accused who placed his hand over··her mouth and carried 
her back to the cabin 'Which she refused to enter. The accused., thereupon, 
again "forced" her to kiss him, struck her twice on the jaw 1'li th his fist, 
shoved her inside., pushed her dovm on the bed and told her she might 
just as well make up her mind_ as he intended to spend the night w.i. t~ 
her and that otherwise he would kill her with his unexhibited and never 
seen automatic and leave her body there. T:te prosecutrix then told him 
that she was menstruating and asked him to think of his mother and sister 
in the ,unavailing hope that he would desist. The prosecutrix attempted 
to go into the adjoining kitchen to get a gun which she had there but 
was prevented from so doing by the accused. Further scuffling emiued 
during which the accused removed his clothing and requested her to do 
likewise which she refused. Shortly, the prosecutrix concluded that 
she was exhausted and frightened and was "forced" to remove her clothes, 
with his assistance, 'Whereby "He didn't jerk them or tear them off or. 
rip them off of me, but he helped take the~ off of me, and from then 
on ~} -i:- *", as her testimony continues: 

''1'lell, from then on he got me down on the bed 
and he gets on top of me and starts in and starts 
kissing me and chewing around on me ~nd he asked 
me if I liked it, and I said Ne, and he said 1What? 1 

and he kept on, so finally I thoueht if I agreed 
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with him he probably wouldn't be so rough and 
get what he· wanted and would get up and get 
out, so he got on then and he said 1Let1 s have 
a cigarette' and he turned over then and lit a 
cigarette and asked me ir I wanted one and I 
said 1No, I don't care for one' and _when he rolled 
over on his side he pulled me over and he asked 
me to kiss him, so I-kissed him, by force, not 
because I wanted to. I was scared and I didn 1 t 
know what to cio, so he happened to notice the 
radio and he said to turn on tha radio and let's 
ri.ave a little music. .I said 1You cbn 1t want no 
music'. I said 'The radio won't play, there is 
no aerial.' 'Alright', he said, 'we will have a 
cigarette, then', so he smoked his cigarette and 

. I said 'Aren I t you ready to go home and go b a.ck 
to camp?' 

* * * 
-i:- -i:- .;:- so then whan he got through smoking his 

cigarette he crawled ba~ on top again and started, 
ana the .same thing over again for a 'While.· I don't 
know how long it was, but anyway he got on and so 
he said 1Let 1 s have another cigarette.' I said 'I 
don't want a ciearette, I wouldn~t care for a smoke', 
so he rolls over again and pulls me over on my side 
and said 'Why don't you leis s me? ' , so I had had just 
about all I could take so I was trembling so I had 
tha bed shaking and he said 'What is the matter, are 
you scared?' and if I told him I was scared I didn't 
know ,mt would happen, and I said 1No, I am just 
old and I can't take it. 1 I am 34 years old. I said 
'Why don I t you go back to camp?' He said 'No, I am 
going to stay hare all night', so when he got through 
smoking he got on me and did it again. He asked me 
if I had had enough and I told him I had ha.ci. enough 
before he started and I said '~b.y don't you go back 
to camp?' He got off then and asked me what tin1e I 
thought it was***"· 

Conversation was then had between them relative to the.time, the ac
cused's expressed desire for her to secure a divorce so that he could 
marry her, and how he was to return to camp. She refused his request 
that she drive hin to the camp but finally in order to get "shut" of 
him she gave him the keys to her car in l'lhich he departed shortly, 
having in the r:ieantime put on his clothes consisting of "suntan" 
shirt and trousers and the usual accessories. Between the acts of 
intercourse she had lain supinely on the bed and prior to ~s de-
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parture she had exacted from him a promise to return her· car early 
in the morning. Within a short time after his departure she ap
peared at the Spain home and announced that her car had been stolen. 
Upon being invited in, she reiterated the theft of her car, explained 
by request _her disheveled condition and skinned knee and elbow; which 
according to Mrs. Spain were still freshly bleeding, by saying that 
she had been "fighting "With a soldier boy11 arrl finally, in reply to 
the direct question, stated that she had been raped while Mrs. Spain 
dressed the abrasion'anct·prepared her a douche which she took throueh 
fear of contracting a disease rather than to prevent conception, since 
a prior operation had rendered her incapable of bearing children. Mr. 
Spain, who is a deputy sheriff among his various occupations, reported 
the loss of the au i:Dmobile to the authori tie& and sueeested that she 
remain "With them for the rest of the night. The next morning the 
prosecutrix returned to her cabin, changed clothes and went to Yuma, 
Arizona, where she was examined by Doctor William A. Phillips who 
found her injuries to be quite minor, including a swollen jaw, abrasions 
on the left knee and right elbow resembling a 11 noor burn" and 11 some 
swelling and a few bruises on the labia" which the physician found un
necessary to treat. He found no indication of menstruation but said 
her period could have been ending and was unable to say that she had 
been forcibly attacked since her condition could have been caused in 
different ways _not unusual in a woman w.o had had two. children as she 
bad told him on a prior examination (R. 17-67, 69-72, 81-84, 91-94, 
97-106, 106-119, 210-237). 

About 1100 o'clock on 8 September 1943, the prosecutri.x' 
automobile was·observed passing throuch Wellton, Arizona, and about 
noon it returned, driven by the accused, and stopped between the Spain 
restaurant and the tourist camp. ?Jr. Spain arrested the accused who 
after attEJUpting to escape was recaptured after the firing of several 
shots at him as he ran acros~ the desert. Jessie Castro and Mr. and 
Mrs. Spain, although admitting that the prosecutrix was accustomed to 
attending dances where she danced 'With soldiers .and drank in moderation, 
ascribed to her an unblemished reputation for chastity and Private 
Tomaszewski reiterated the events of the evening before the accused 
knocked upon the· cabin door stating that it was opened by a girl, whom 
ha did not recognize as he was about 20 feet distant towards thehtgh
way, that she and the accused engaged in an apparently friendly con
versation which he was unable to overhear, and that after about 15 
minutes he called to the accused to go Yl:i.th him back to the camp'\)ut 
the accused desired to stay and so he, Tomaszewski left (R. 84-86, 
88-91, 100-101, 104, 106-119, 124-135, 237-245, 246-252). 

The investigatipg officer testified concerning the dimen
sions and arrangement of the cabin and presented prosecutrix 1 clothes 
claimed by her to have been worn on the night in question and described 
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a small spot, having the appearance of blood, on the wall along the 
bed and about 18 inches above it which the prosecutrix claimed to have 
come from her bleeding knee. The clothes were identified and adml.tted 
into evidence. The housecoat, had the snaps torn off and also a torn 
belt and inner tie string. The pajamarettes had a small blood stain 
which the prosecutrix admitted probably was caused previous to the night 
in question by her menstruation (R. 30-34, 52, 73-78, 21$-220; Ex. l). 

4. The evidence for the defense shows that Gust Svennson introduced 
the accused to the prosecutrix as related by her. Mr. Svennson also re
called the accused ma.king the telephone call on the night of 7 September 
1943,· but denied having told the accused that, if the prosecutrix liked 
him well enough, he might get what_he was looking for and ascribed to .her 
a good reputation as did Mr. Frantz who denied· any intimacies ldth her 
although he had escorted her on nwnerous occasions and she, on one oc
casion in response to his inquiry of whether she ever desired the attentions 
of a man, had replied "Sure, of course, she was normal, the same as any
body else, and at those ti.mes nobody saw her because she went directly 
home from her work and went to bed" (R. 147-159, 159-164). 

The accused,· after -full explanation of his rights as a witness, 
testified substantially in accordance with the evidence adduced by the 
prosecution concerning the matters preceding his knocld.ng on the cbor of 
the cabin except that he asserted that he had become acquainted with the 
prosecutrix about 1 August 1943 since which time he had .frequently es
corted her to dances. After taking several drinks before telephoning 
to the Spain restaurant, he and Tomaszewski returned to Wellton, Arizona, 
and were directed to prosecutrix' cabin by Jessie Castro. Tomaszewski 
stayed in the background while he was talking to her but soon left saying 
"Two is company and three is a crowd". The prosecutrix at first appeared 
angry because he was late but within a few.. minutes invited him into· the 
cabin "Where they sat upon the bed with the lights out and the radio 
playing and kissed and embraced. Shortly she said she was no longer 
mad and so they lay back across the bed continuing their amorous act.ions 
which were not objected to by her. In a few minutes she removed her 
clothing consisting of a housecoat, brassiemand panties and he took 
off his shirt and then, at her suggestion they lay lengtmrise in the 
bed and engaged in two acts of intercourse, during the first of which 
his penis slipped out and she replaced it for him. Since it was late, 
she offered to lend him her car to return to camp provided he would 
return it early the next zooming.· She then gave him the car keys, 
showed him how to unlock the car door and kissed him goodnight. Upon 
returning to camp he changed to fatigue clothi~, as he was required to 
take the infiltration course at a.11 early hour, and carrying his "suntans" 
returned to the car where he fell asleep and did not awake until 1 t was 

· too late to take the course. Changing back to his "suntans" in the car, 
he returned to Wellton, Arizona, in the middle of the morning to deliver 
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the car to the prosecutrix but, not finding her at her cabin, he pro
ceeded to Mr. Svennson•s place 'Where he took several drinks before 
driving back to \'fellton, Arizona. Upon his arrival, he was arrested 
by some one other than Mr. Spain from whom he did not attempt to escape 
and was tmreafter taken to Yuma, Arizona, handcuffed. He denied 
knowledge of her married status and that she was wearing a sanitary 
pad or "pajamarettes11 , asserting that she was clad only in a brassiere 
and panties under a housecoat because she was bare between the two 
undergannents, and strenuously declared that the acts o:f intercourse_ 
were with her cooperative and voluntar,y consent, denying his use of 
:force or threats and disavowing any intent of obtaining sexual :favors 
by such means. He similarly explained his possession of her automobile. 
lie was examined about 1350 o'clock the same~ by a medical officer 
who :found evidence of intoxicants but no evidence of external violence 
upon his body except a slight swelling of the right upper lip and a 
small abrasion of the mucous membrane of the mouth in that area. He 
was :free from disease (R. 164-208, 208-209). 

5. The Specification, Charge I, alJ.eges that the accused did on 
or about 7 September 1943 at Wellton, Arizona, "forcibly and feloniously 
against her will, have carnal knowledge of Mrs. Cora Harrell Cornell". 

·· The offense alleged is that of rape which is defined by applicable 
controlling authority as follows: -

"Rape is the unlawful carnal knowledge of a 
woman by force without her consent. 

"Any penetration, however slight, of a woman's 
genitals is sufficient carnal knowledge, whether 
emission occurs or not. 

I 

"The offense may be comr;tl.tted on a female of any 
· age. 

"Force and want of consent are indispensable in 
rape; but the force involved in the act of penetration 
is alone sufficient where there is in fact no consent" 
(1.1.c.1,1., 1928, par. 1482,). 

In order to evaluate properly the testimony in this case it must be viewed 
in the light of the authoritative statements, as follows: 

111:Iere verbal protestations and a pretense of 
resistance are not sufficient to show want of con
sent, and where a woman fails iD take such measures 
to frustrate the execution of a man's design as she 
is able to, and are called for by the circumstances 
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I 
I 

the inference mey be drawn that she did in fact 
consent. 

"It has been said of this of'fense that 'it 
is true that rape is a most detestable crime***; 
but it must be remembered that it is an accusation 
easy to be made, hard to be proved, but harder 
to be defended by the party accused, though inno
cent'" (M.C.M., 1928, par. 14812,). 

"* * * In other cases (except where the victim 
·is non compos mentis, asleep, or where drugs or in
toxicating drinks are used), however, the well
~ettled general rule is that tbe carnal act must have 
been committed against the resistance of' the woman. 
She is equipped to interpose most effective obstacles 
by means of hands and limbs and pelvic muscles. · In
deed, medical writers insist tba t these obstacles are 
practi.cally insuperable in the absence of more than 
the usual relati. ve di sproporti. on of age and strength 
between man and woman, although no such inpossibility 

· is recognized as a rule of law. In addition to the 
interpositi.on of such obstacles is the· ability and 
tendency of reprisal, of counter physical attack. 

"The importance of resistance is to establish 
two elements in the crime - carnal knowledge by force 
by one of the parties and nonconsent thereto by the 
other. These are essential in every case in which 
the comple.inant had the use of her faculties and physi
cal powers at the time, and was not prevented by terror 
or the exhibition of brutal force. If there is a lack 
of resistance~ there is small occasion to use force. 

"***Resistance or opposition by mere words is 
not enough; the resistance must be by acts, and must 
be reasonably proportionate to the strength and opportu
nities of the woman. She must resist the consummation 
of the act, and her resistance must not be a mere pre
tense, but must be in good faith, and must persist 
until the offense is conswnmated11 (American Jurispntdenca -
Crln:inal Law - Vol. 14, p. 905). 

. "* * * The authorities are uniform that the sexual 
act must be cotmrl.tted against the will of the woman and 
without her consent, not technically, but actually ~d in ,,. 
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fact, or it will not be ra:pe. Consent given at any 
time prior to penetration deprives the subsequent 
intercourse·of its criminal character, regardless 
of how reluctantly it mey have been given, or ho1f 
much force had theretofore been employed. The 
yielding to overpowering force is submission, and 
not consent, but if the force is short of that, there 
may be consent, or the act may not be against her will, 
and it is therefore often a vital question whether · 
the woman ceased resistance because it was useless or 
dangerous, or because she ultimately consented" (Id. 
P• 906). 

"* * * Consent may be expressed or implied. A 
man will be justified in assuming :the existence of 
consent if the conduct of the prosecutrix toward him 
at the time of the occurrences is of such a nature 
as to create in his mi.nd an honest and reasonable 
belief that she has consented by yielding her will 
freely to the. oommissi,on of the act. Any resistance 
on the woman's part £al.11ng short of this measure 
is insufficient to overcome the in;,llcation of con
sent. * * * And the rule of law is well settied that 
although a woman objects.verbally to the act of inter
course, yet 1£ she by her conduct consents to it, the 
act is not rape in the man. So 1 t has been held that 
voluntary submission by the woman, while she has power 
to resist, no matter how :reluctantly yielded, amounts 
to consent ani rem,ves from the act an essential ele
ment ·of the crime of rape" (Id. P• 909). 

"* * i:· Evidence of failure of the female to make 
any outcry tends to show that she consented 'to the 
intercourse, * ~- *• 

* * ** * i:· The significance of innnediate disclosure 
as a corroborative circumstance has been declared to 
be much weakened when apparently prompted by conditions 
rerxiering the concealment of the transaction difficult 
or impossible * * *" (Id. p. 967). 

The evidence for the prosecution, elicited of necessity i'rom 
the testimony of the prosecutrix alone fails to establish by any substantial 
evidence the commission of the offense of rape as charged. When from the 
evidence there is eliminated the prosecutrix' conclusions, her remaining 
admissible· testimony gauged by the fore going principles, aff;i.nnatively 
shows that rape was not in fact committed. The prosecutrix had pro-
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mised to meet the accused and to have a drink with him after.working 
hours. Although the accused was late in keeping his appointment it is 
c:Jear from the fact that she· kept on her brassierEf and panties, covered 
by npajamarettes", that she did not e:>..'J)ect an uninterrupted night I s 
slumber. Upon being awakened by the accused, she engaged in conversa
tion with him during 'Which the accused's companion, observing the 
friendly conversation., departed. Thereafter., without making an out
cry of any ld.nd., from which she also refrained during the entire 
period of time in questfon., notwithstanding the proximity of· several 
other occupied cabins whose occupants most assuredly could have been 
aroused £or her assistance., if she had raised an alarm, she attanpted 
to evade him by £light but· fell at. the highway slightly lacerating her 
knee which injury, al though described by the· physician as resembling 
a "wood burn", inexplicably and contrary to human experience 'was still 
.freshly bleeding over t\\O hours later when she appeared at the ·spain 
residence. Sh3 was carried back to the cabin by the accused who held 
his hand over her mouth and struck her twice on the jaw with his fist 
without causing her to cry out. This brief period was the only time 
during which she was prevented from calling £or aid and her jaw in-
jury was minor, wholly insufficient to prevent her from kissing the ac
cused even though such acts were described by her as "forced"• There
after., upon entering the cabin., according to the prosecutr.ix the accused 
threatened her :with an automatic which he cl.aimed to have but which was 
neither exhibited by him nor seen by her although he was clad in "sun
tans", which. he removed and which would not conceal his possession of · 
such weapon. Still no outcry was made by her. The accused then 
assisted her in removing her clothes and they eneaeed in further kisses 
and embraces., all by 11£orce11 as related by her who then concluded that 
"if I agreed with him he probably wouldn't be so rough and get what 
he wanted and would get up and get out". Three separate acts of inter
course then took place during and between which conversation and smoking 
of cigarettes by the accused occu?Ted without the prosecutrix calling 
for help or seeking to secure her gun which she claimed to have in an 
adjacent room. The testimony of the prosecutrix; therefore., demonstrates 
that prior to and during the acts she not only made no outcry but that . 
she ceased resistance, which she could have and was obliged to continue., 
and in fact consented, although possibly reluctantly. 

Subsequent to the alleged acts., her actions are more consistent 
with consent thereto than otherwise. Conversation ensued between,them 
concerning his return to camp. Still without making an outcry or seeking 
to secure her gun., she produced the keys to her car and delivered them 
and it into his possession after securing his promise to return both 
later the saoo morning. Certainly while producing the car keys she could 
have secured her gun and thereby she could have caused the accused• s 
immediate apprehension. This she neither did nor at~mpted but subse-
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quent to his departure -she, realizing the difficulvof explaining 
his possession of her automobile rithout exposure and al though ex
hausted., injured arxi thrice ravished., walked to the Spain residence 
where she reported not the assaults but the claimed theft of her car, 
her disheveled condition b:r saying she had been "fighting with a sol
dier boy" and finally the claimed criminal attacks only in response 
to that direct question. Such actions under the circumstances where 
concealment of the acts was rendered difficult., if not impossible, 
because of the accused's possession of her car do not carry with them 
any more conviction of outraged virtue than does her recitation of the 
events and acts preceding her surrender. Indeed, her account of the 
entire affair., as do all the surrounding circumstances, implicitly 
shows not only implied consent but also express consent upon her part 
albeit roughly induced by the accused but nevertheless reluctantly given 
by the prosecutrix. 

The medical testimony describes her claimed injuries as minor 
and is not in the least impressive that the prosecutrix was forcibly 
ravished but., to the contrary., indicates that. her physical condition 
was not inconsistent with normality. Fu.rthe:nnore, the prosecution's 
own evidence shows that the· accused was attempting to return to her 
the automobile as agreed when he was arrested which action on his part 
is not only thoroughly consistent with consent on her part to both the 
acts of intercourse and his lawful possession of the car but also equally 
as thoroughly inconsistent v;ith his having had the required "mens rea" 
while indulging in such acts and securing posse.ssion of the car. 

The evidence for the prosecution, therefore, as a whole im
plicitly shows that the prosecutrix impliedly consented to the alleged 
acts of intercourse and that of· the prosecutrix in particular., shows 
her consent thereto both expressly and by implication. Such consent, • 
although possibly reluctant., beyond a reasonable doubt existed and 
was not secured by· over-powering force., fear or brutality because no 
outcry was made, her resistance did not persist and report of the acts 
was not made except when concealment appeared difficult, if not im
possible. Under such cir~mstances intercourse is not rape. Consent 
by the prosecutrix being affirmatively shown by the· evidence for the 
prosecution, elicited from the testimony of the prosecutrix herself, 
there is no substantial evidence showing all of the essential elements 
of the alleged offense of rape and the evidence is, therefore, insuf
ficient to support the findings of guilty of the Specification of Charge I. 

6. Among the lesser offenses included in that of rape is that of 
assault with intent to conunit rape (M.C.M• ., 1928, par. 148£),. This of
fense requires the coexistence of two essential elements; "They are: 
(1) an assault, and (2) an intent to contnit the act charged * ,:- *" 
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(American Jurisprudence Supra. P. 915). The necessary intent is de-
.· fined. as "an intention by the defendant to gratify his passion on the 

person of the woman at all events and notwithstanding any resintance 
on her part" (Id. p. 917). The evidence for the prosecution, elicited 
from the prosecutrix' testimony which is corroborated in that she had 
"swollen jaws", shows that the accused struck her t'Wice with his fist 
"aro:und the chin"; thereafter he pushed her into the cabin and shoved . 
her upon the bed. During this time he was avowing an intention to 
have carnal knowledge of her regardless of her entreaties and resistance. 
His expressed intention was .further fortified by threats against her life. 
Attributing .full cred:i.t- to her testim:my concerning his acts and state-· 
ments., prior to her decision to consent., it is apparent that his assaults 
upon her were accompanied by a coexistent intent to gratify his passion 
upon her at all events. The fact that she st\bsequently consented and 
ceased her resistance does not obliterate the offense of assault with 
intent to comnd.t rape., already conmitted as anply shown .bY the evi-
dence 'Which., therefore., supports a finding of the lesser included 
offense of assault with intent to commit rape in violation of Article 
of War 93. (Tiharton•s Criminal Law., Vol. 1., Sec. 751 (5)) 

7. The Specification., Charge II., alleges that the accused at 
Wellton., Arizona., on or about 8 SeptE111ber 1943 without proper authority 
took the proserutrix' Chevrolet automobile., valued at $1000., with the 
intent to temporarily convert it to his own use and benefit. The un
authorized temporary conversion of a civilian's prorerty is certainly 
conduct of a nature to bring discredit upon the military service. 

The evidence for the prosecution., again elicited solely from 
the prosecutrix' ·testimony., fails to establish the commission of the 
alleged offense. Upon the issue of her consent to his use of the car 
she1 although motivated by misgivings - unll'fi>arted to the accused - and 
without' any .further threats by him or use of force., after the compJe tion 
of the acts of intercourse to which she had consented., testified as 
follows: 

"* ,~ * He told me 'Get dressed., you have got 
to take me down to the airport.' I said 'I am not 
taking you to the airport' because I was afraid if 
I got in the car rd. th him - he had threatened ma 
and had threatened to kill me, and I was afraid if 
I got in the car with him he would kill me and throw 
my body out and go on. * * * He said 'Well, give me 
the car then'. I said 'You can't do that.' He said 
1 0h., yes, I can', so after he had threatened me so 
many times - I was trying to get him out of the house 
and I thought if he got the car and got. away I could 
get out and get away from him, and then I could 
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call in a deputy sheriff and get the car back. 
He said 'Quit -stalling., you are either going to 
take me down there or let me have the car' so I 
thought the best way to get shut of him was to 
give him the keys., and I .figured that would be 
one way to get shut of him., because I couldn't 
run and I was all tired out., ao I gave him the. 
keys to the car and when he left I went over to 
Mr. Spain's" (R. 25-26) • 

•Upon examination by the court she admitted E,Xqcting from him a promise 
to return it early in the nx>rning., telling him she had an appo~tment 
with the doctor (R. 2Z7). Elind.nating her conclusions and uncommunicated 
thoughts .from such testimony, it is obvious that the accused was temporarily 
in possession of the car am using it with her authorization. Furthennore., 
he attempted to retu,rn it as agreed which strengthens such uneseapable 
conclusions. The evidence., therefore., is insufficient· to establish the· . 
guilt of'-the accused of the offense alleged and does not support the !ind-

. ings of guilty o£ Charge II and its Specification. · 

8. The accused is about 23 years o!' age. He anlisted at Newark., 
New Jersq., on 11 July 1940. His record shows no prior service. 

9. The court was legally constituted. For the reasons stated., the 
Board of Review is of the opinion that the record o!' trial is legally 
insufficient to a1pport the findings of guilty of Charge II am its 
Specification; legally sutficient to support only so much of the findings 
of guilty of Charge I and its Specification as involves a finding that the 
accused at the time arx:l place alleged assaulted the prosecutri.x "iiith the 
inte¢ to commit rape., in violation of Article of War 93; and legal.Ji suf
ficient to support only so much of the sentence as involves µishonorable 
discharge., total forfeitures and confinement at hard labor :tor a ·period 
of time. not in excess of 20 years. 

ObAc !~ Judge !dwcate. · 

____.i,..;(O~n.:...::Le=av~e::..o)..______.,, Judge .Ad.TQcate. 

Judge·Advocate. 
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1st Ind. 

War Department,. J.A.G.o., 3 0 JAN 1944 _ ;o·.the Commanding General, 
California-Arizona Maneuver Area, Camp Young, Cali.f'oyma. 

1. In the case o.f' Private· Harry M. Hansen ·(12008161), 211th 
Ordnance Medium Automotive Maintenance Company, attention is invited 
to the foregoing hoiding by the Board o.f' Revi (J{f that the record of 
trial is not legally sufficient to support the findings o.f' guilty 
of Charge II and its Specification; legally sufficient to support 
only so much of the .t;Lndings of' guilty of Charge I and its Specifi
cation as invol'\Tes a finding that the accused did at the time and 
place alleged assault Mrs. Cora Harrell· Cornell, with the intent to· 
commit rape upon her, in violation .of Article of War 9.3; and only-: · 
so much of the sentence as involves dishonorable discharge, .forfeiture 
o.f all pay and allowances due or to become due and confinement at hard 
labor for twenty years. I concur in the holding o.f the Board of Re-. 

· view. Under the provisions o:t Article of War 55i you now have authority 
to order the execution of that part of the sentence approved by the 
Board of Review. · · 

2. Since the 'lesser included offense o.f assault with intent to 
commit rape "f'lhich bas been sustained by the Board of Review. was not 
aggravated by the use of extreme force or the use of a,dangerous weapon 
ani since the offense appears to have been condoned by the subsequent 
·conduct of the pro secutrix in enea,ging in thre·e acts. of intercourse. 11:1. th 
the accused an:d in lending him her automobile, it is recommended that 
.fifteen of the twenty years approved by the Board of Review be l'Emlitted 
and that the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, be designated as the place of confinement. 

J. When copies of the published order in this case are forwarded· 
to this of.tt'ce they should be accompanied by the .foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order.to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order as follows: · 

(CM, 2439.38) •. 

~ ,_- ~-o---·_._,.....,..
I - .. /I ,); .. ··: I",., 

Myron C. Cramer, 
Major General., 

The Judge AdVocate General. 
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.SPJCQ 
CM 244014 LS DEC .1~43 

UNITED STATES ) TBIHD.UR:FORCE 

v. · Trial .by' G.C.14., :convened at 
Seltridge Field, Jlichigan,

Chiet Warrant Otticer FRED 30. September, .l ,and.;2~0ctober 
LaLONE (W-2116.312), J.th 1943•.Dismissal.l
Base Headquarters and Air 
Base ·Squadron. · ~ 

HOLDDlG by' the BOARD OF REVIEW 
ROUNDS, HEPBURN and:FRED~cx, Judge·.ldvocatea 

.1. The record ot .trial in .the .case .or the.·aoldier named,above has 
been eJCaJlined.by' the Board or Review. 

2. The accused was tried upon ·the: following Charp, and ::Specitioa• 
tiona: 

CKAR.Glh Violation ot the 96th.J.rticle .ot Wa.r. 

Specification 1: In·that Warrant Otf'icer (JG).:Fred.(.!D4I).LaI,one, 
.4th Base Headquarters .and '.Air .Base Squadron, .:.Seltridge :Field, 
Michigan, did at .Selfridge Field,: Michigan, .,on :-or ,,a.bout 
November. l., .1942, wrongtully .and .lmlawfully;'Pfly::and:;deliVff 
to Master Sergeant Myron B. Collins, Baae.Sergeant-,iJ4ajar,

./. Selfridge. Field, Michigan, ·the sa :ot·$;o_.oo,withjJ.ntent·~to 
innuence the decision-and action or the.,aai,LJ&aater:Sergeant 
}qron B. Collins as to applications :.f'or·.tranafer'~to:.and.. enl.ist
ment at· Selfridge Field, :_l'iehiga.n, this·:to·;:the:;,prejudice or 
good order and military-.disciplina. 

Speoi!'ication 2: In that Warrant ortioer (JG)::Fred:(NMI):LaLone, 
4th Base Headquarters. and Air Base·· Squadron, .Sel.tr.idge:1'ield, 
Michigan, did at Seltridge Field,' M1ch1gan, :'.on:.or·about_:lpril

J 1.3, 194.3, wrongfully: conspire irith Hubert Marx, and :;Qbarles 
Behrman, both or Detroit, JUchigan, :to. proc~ ·;the ·:unla1ftul 
transfer or·Private Donald J •. Primeau·to ~duty-,.at.~Sell'ridge 
Field, Michigan, in·violation or Paragraph:.1, ·AR .615-200, ·· in 
consideration or the sum ot $200.00 paid b;r·the said Private 
Donald J. Primeau, this to the.prejwiice ot good order and 
military discipline. 
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Speoif'ication Ji In that Warrant 0.f'.f'icer (JG) Fred (NIU) Le.Lone, 
4th Base Headquarters and Air Base Squadron, Selfridge Field, 
Michigan, while Assistant Base Adjutant, Selfridge Field, 
Michigan, did at Selfridge Field, Jrlichigan~ on or about .lpril 
10, 1943, wrong!ully and unlaw.tul.17 make the following state
ment to George K. Lutfy, Sr., the father ot Private Albert L. 
Lutfy and Statt Sergeant George I. Lutfy, Jra "as long as I am 
at Selfridge Field your bo)'II will not be transferred trom the 
field", or words to that etteot, conduct to the prejudice ot 
good order and mllitar,y diao.ipline and ot a nature to bring 
discredit on the military service. 

Specification 4, In that Warrant Otf'icer (JG) Fred (NMI) Le.Lone, 
4th Base Headquarters and Air Base Squadron, Selfridge Field, 
J;lichigan, did at Selfridge Field, Michigan, on or about April 
26, 1943, fraudulently and unlawtully procure the 'transfer or 
Private James (NMI) Risdon, 4th Base Headquarters and Air 
Base Squadron, to dut7 at Selfridge Field, Michigan, 1n·viola
tion or Paragraph 1, AR 615-200, this to the prejudice ot good 
order and military discipline. 

Specification 51 (Finding or not guilt,-). 

Specification 61 In that Warrant Officer (JG) Fred (NMI) Le.Lone, 
4th Base Headquarters and Air Base Squadron, Selfridge Field, 
Michigan, tor the purpose or procuring the unlaw:t'ul transfer 
or Sergeant Vaughn R. Waddell, to duty- at Selfridge Field, 
Michigan, did at Selfridge Field, Michigan, on or about June 
4, 1942, wrongtully ca.use to be certified as true, to the . 
Commanding General, Sixth Service Command, Chicago, Illinois, 
when he did not knO'# it to be true, and with intent to deceive,. 
that the said Sergeant Vaughn R. Waddell was qualitied as a 
construction manager, when he was not so qualiried, this to 
the prejudice of good order and military discipline. 

Specif'ication 71 In that Warrant otf'icer (JG) Fred (NMI) LaLone, 
4th Base Headquarters and Air Base Squadron, Selfridge Field, 
Michigan, for the purpose ot fraudulentl1 and unla.wtulfy 
procuring the enlistment at Selfridge Field, Michigan, ot 
Private Garnet c. Brown, 4th Base Headquarters and .lir Base 
Squadron, did at Selfridge Field, Michigan, on or about 
August 24, 1942, wrongtull.7 cause to be certi!ied as true to 
the Adjut9.nt General, Washington, D. c.; when he did not know 
it to be true, and with intent to deceive, that the eaid 
Private Garnet O. Brown was qualified as a machinist, when 
he was not so quali.f'ied, thia to the prejudice ot good order 
and militar,- discipline. 
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Specification 8: In that Warrant Officer (JG) Fred (NMI) LaLone, 

4th Base Headquarters and Air Base Squadron, Selfridge . 
Field, Michigan, for the purpose of' procuring the unlawful 
transfer of' Private Joseph (NMI) Burston to duty 4t Selfridge 
Field, Michigan, did at Selfridge Field, Michigan~ on -or about 
February 10, 1943, wrongfully cause to be certified as true to 
The Adjutant General, Washington, D. c., when he did not know 
it to be true, and with intent to deceive, that the -said Private 
Joseph (NMI) Burston was qualified as a radio mechanic, when he 
was not a,o qualified, this to the prejudice of good 6rder and 
militar,- discipline. 

He pleaded not guilty to the Charge and Specitications. He was found guilty 
or the Charge and all the Specifications thereunder except Specification 5 of' 
which he was found not guilty. There was no evidence of previous convictions. 
He was sentenced to be dismissed the service. The reviewing authority ap
proved the.sentence, recommended that accused be permitted to reenlist in the 
Army of the United States and forwarded the record tor action pursuant to 
Article of War 48. For the purposes of this holding the sentence will be 
trea~ as one of dishonorable discharge instead of dismissal and the record 
will be considered to have been forwarded under Article of War 5<* instead of' 
Article of' War 48. The rank of the accused is that of a chief warrant officer 
and therefore his separation from the service by' sentence of a general court
martial is effected by dishonorable dischar~, not dismissal, and the record 
should be forwarded under Article of War 5ot (SPJGJ 1943/13066, 5 Oct 1943). 

3. It appears from the evidence that there had been established at 
Selfridge Field by Master Sergeant Collins, acting as Sergeant 11ajor in 
charge ot enlistments and transfers of enlisted personnel, an irregular 
adllinistrative practice whereby permission to enlist civilians at that field, 
or to transfer enlisted personnel to that field, was obtained from The 
Adjutant General of the Army- by representing to him that the individual con
cerned had experience or possessed special skills or other qualifications 
making him desirable for the purpose, whether such was true or not. Thus 
an individual would be described in such a request as a mechanic or radio 
operator in order to gain the consent or The Adjutant General to the enlist• 
mentor transfer when, in fact, he might not be either but might in reality. 
be a clerk, a stenographer or a lawyer, and the real purpose behind the 
transfer sought might be to favor a friend, or to have the person involved 
play on an athletic team at Selfridge Field. Such an irregular practice was 
obviously dishonest and one guilty of' such conduct undoubtedly vio~ted the 

· 96th Article of War. The seriousness of the offense depends upon the tacts 
and circumstances of' each enlistment or transfer - its real purpose; its 
benefit to the service, if any; and whether the military personnel involved 
acted illegally for gain or profit, or innocently and legitimately• . 

The inference is plain that accused must have known of this practice 
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since he was Chier Clerk under Sergeant Collins tor !ll8.Icy' months prior to 
9 November 1942 and was instructed by Collins to carry out this irregular 
practice (R. 81). On that date accused was discharged to accept an appoint
ment as warrant officer (JG) and transferred to Supply. About 1 February 
1943, he returned to headquarters o.f' the field as Assistant Adjutant and as 
such until 11 Ma.:y 1943, we.s the superior immediately' over Sergeant Collins. 

With the foregoing thoughts in mind each Specitication will be 
discutsed briefly herein below in chronological order for the purpose of 
testing the legal sut.f'iciency or the evidence to sustain the findings of 
gullt:y. 

!:• Specification 6 charges the accused with having, in June 1942, 
caused to be certified as true, when he did not know it to be true and 
with intent to deceive, that Sergeant V. R. Waddell was qualified as a 
construction manager when be was not so qualified, in order to secure 
Waddell 1s unlawtul transfer to Sel.f'ridge Field. The accused was active 
in sports et the field. He managed the baseball and basketball teams. 
Waddell lived in Detroit nearby and.had played basketball at the field as 
a civilian. When about to be inducted he sought the assistance o.f' the ac• 
cused to enlist at Selfridge Field. At that time no enlistments were being 
accepted there and the accused told Waddell to let him know where he was 

··stationed after induction and he would try to get him transferred to 
Selfridge Field (R. 23). Waddell was inducted and sent to Fort Custer. 
He notified accused of this tact (R. 24) and shortly thereafter, visited 
accused at the field and told him o.f' his qualifications which were 
(a) insurance salesman for six months, (b) relier man on an automobile 
body assembly construction line for six years, and ( c) some experience in 
operating farm and construction machinery such as road graders and tractors 
on his uncle I s farm sixteen years previous (R. 28). The accused was the 
motivating agenc:r that brought about Waddell's transfer to Selfridge Field 
by causing correspondence to be issued to Waddell' s commanding officer ·· 
representin~ th.at Waddell was qualiried as a construction manager (R. 32; . 
Pros. Ex. 8}, and that his services were needed at Selfridge Field. The 
transfer itself was not unl.awtul as averred in the Specification. The 
wrongful act was the misrepresentation made by the accused which brought 
about Waddell 1s lawf'ul transfer. After his assignment to Selfridge Field, 
Waddell 1s duties included ihe laying out and construction or athletic 
fields. Whether he continued to play basketball is not disclosed. 

The finding of guilty of the Specification is theretol'E) legally . 
supported by the evidence as outlineiexcept the word "unlawtuJ.•. While 
Waddell was sho,rn to have had some knowledge of operating construction 
machinery and did operate them after his arrival at Selfridge Field, he 
had never been a construction manager as described in the basic letter 
seeking his transfer. 

~. Specification 7 charged the accused with intent to deceive in 
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certifying on or about 24 August 1942 to The Adjutant General that Garnett 
C. Brc,,rn was a qualified machinist,· when he did not know it to be true, :f'or 
the purpose of u.rraudulently and unlaw:f'ully" securing his enlistment at 
Selfridge Field. Garnett Brown and his older brother Wayne had lived in 
.Atlanta, Michigan, the home town of the accused, during the latter's entire 
life. He graduated from school in 1937 when he was sixteen years old, 
drove a truck for a general contractor for a short tune, worked as a spot 
welder and on various machines and machinery for the Yellow Truck and Coach •. 
Company at Pontiac, Michigan, for a short time, and :f'or the three years prior 
to his enlistment, had been employed as a bartender at a bar owned by his 
brother-in-law in Atlanta, Michigan (R. 9, 10, 13, 15, 18). The accused left 
Atlanta when he enlisted in the Army in 1931 but visited there on fishing 
trips about three times a year (R. 20). Some two months prior to 22 October 
1942, when the accused was in Atlanta, Garnett Brown accompanied him on a 
rishing trip and later served him drinks at a bar in his capacity as bar
tender (R. 13, 14, 18). On this trip, Brown asked accused how to enlist 
in the Air Corps, and the accused explained one would have to have some 
specialized qualifications such as aviation mechanic, radio operator or 
machinist. Shortly thereafter the two Brown brothers, Garnett and Wayne, 
came to Selfridge Field to see the accused for the purpose of enlisting 
(R. 14, 18, 20; Pros. Ex. 2). The elder Brown (Wayne) was a machinist and 
was 1ubject to the draft. The younger Brown (Garnett) was under 2l years of 
age and was not at the time subject to the draft. A TWX (telegram) sent to 
The Adjutant General 24· August 1942, was introduced in evidence as Prosecu
tion Exhibit 5 (R. 16) which requested authority to enlist Brown and his 
brother as they were qualified machinists and their services were urgently 
needed. The telegram was identified as having been dictated and initialed 
by the accused (R. 31). The reply or The Adjutant General introduced as 
Prosecution Exhibit 6 {R. 10) authorized the enlistment of Brown a.nd his 
brother, and they·were accordingly enlisted on 22 October 1942 as shown by 
the certificate ot the recruiting officer, introduced as Prosecution Exhibit 
7 {R. 16). After enlistment Brown was interviewed by- the classifica,tion 
officer, and certified his main occupation as a truck driver, and his second 
best occupation as bartender (R. 15; Pros. Ex. 3, 4). He was assigned to the 
base garage and later played basketball on the team coached by the accused. 
Brown testified that he told the accused when he applied tor enlistment that 
he was a machinist (R. 13, 17); that he was a trained machinist and such a 
machinist as would qualify him as a machinist in the Army (R. 20). 

The accused I s explanation was that although he knew Garnett 
Brown from his home town and went with him on a few fishing trips he did 
not know much about him. Brown was too young to be inducted. Accused· · 
explained to Brown that getting into the Air Corps was just a chance and 
that enlistments were closed excepting as to certain classifications, aich 
as radio operators, machinists and mechanics. Later Bro11n and his brother 
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came down to see him at the field. He knew Brown's brother was a machinist 
and when Brown had told him that he also was a machinist and had worked at 
the Yellow Cab Company he sent a wire requesting both of them to be authorized 
to be enlisted as machinists (R. 131). . · 

It is the opinion of the Board that the court could properly in.f'er 
from the foregoing facts that the accused under all of the circumstances 
knew that Garnett Brown was not a qualified machinist when he caused it to 
be certified to The Adjutant General that Brown was a qualified machinist 
and that therefore accused intended to deceive The Adjutant General for the 
purpose ot procuring Brown's enlistment at Selfridge Field.· Brown was not 
yet 21 years of age. For three years accused knew he was a bartender in 
Atlanta, Michigan. He must have known that Brown could not be a qualified . 
machinist at his age in spite of' Brown's alleged claim that he was. The 
court did not accept Brown's version of his false representations to the 
accused. Brown tried to shoulder all of the blame. It is outside of the. 
powers or this Board to weigh the evidence in this case. There is legally 
sufficient evidence to support the finding of' guilty of this Specification. 

,g. Specification 4 charged the accused on 26 April 1943 with having 
"fraudulently and unlawfully" procured the transfer of Private James AI. 
Risdon to duty at Selfridge Field in violation of' paragraph_l, AR 615-200. 

Specification 5 charged the accused with having certified to The 
Adjutant General, with intent to deceive on 5 December 1942, that Risdon · 
was a qualified radio operator when he did not know it to be true. The 
accused was found not guilty or Specification 5. However, since some or 
the evidence concerning Risdon relates to both Specifications 4 and 5, the 
facts will be reviewed as to Specification 4 of which he was round guilty. 

The competent testimony revealed that in the early part ot 
December 1942 Risdon was about to be inducted into the Army and he and his 
father and George Lutfy, Sr., drove out to Selfridge Field where they met 
Lutfy's son who was stationed there. The Risdons were introduced to Sergeant 
Collins for the purpose of securing the enlist~ent of Risdon. Risdon's 
father recalled that Collins had sent the wire requesting his son's enlist
ment, but that his son changed his mind about accepting this opportunity and 
was subsequently inducted. Collins, on the stand, recalled that on 5 December 
1942 he sent a TWX {telegram) to The Adjutant General requesting authority to 
enlist Risdon stating his qualifications as radio operator could be utilized 
to great advantage (R. 67), which was introduced as Prosecution Exhibit 15 
(R. 66). The court found the accused not guilty of sending the telegram. 

Upon Risdon's induction 25 January 1943, be was sent to Camp 
McCain, Mississippi, and there assigned to a military police company which 
he disliked very much. He wrote a letter to Sergeant Lutfy reciting his 
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qualifications as a pre-law college student and requested his assistance 
in getting him transferred to the Air Corps (R. 44). Sergeant Lutfy who 
was on duty in the same office with accused testified he gave Risdon1s 
letter to accused and requested his assistance in getting Risdon trans• 
!erred to Selfridge Field (R. 30, 36, 38). Prosecution Exhibit 16 {R. 67), 
a telegram to the Commanding Officer, 386th MPEG, Camp McCain, ltl.ssissippi, 
was introduced and the signature ot the accused as assistant adjutant 
thereon identified. This telegram dated 30 March 1943, requested Risdon's 
transfer as his services were urgently needed in the Legal Claims Office 
at Selfridge Field and stated that a vacancy existed there. A first 
wrapper indorsement, dated 5 April 1943, addressed to the Commanding 
°'1neral, Fourth Serv:ice Command, Atlanta, Georgia, was introduced as 
Prosecution Exhibit 17 (R. 67) and was identtried as having been signed 
by the accused as acting adjutant. The latter requested the transfer or 
Risdon for duty in the Legal Boards and Claims Office, reciting that 
Risdon had •had three years or College Law" which could be used to ad
vantage "inasmuch as all personnel assiened to the Legal Boards&: Claims 
Office have either been transferred to OCS or applications have been 
processed and are awaiting orders for school". Major John H. S\,eburg, 
Legal Boards and Claims Officer at Selfridge Field, testified that between 
12 February- and 18 April 1943 .io vacancy had existed in his office; that 
he had not on or prior to 30 Uarch, requested or authorized accused to 
request the transfer of a man to the field for his office, and knew nothing 
about Risdon until art.er 18 April. Further, that it was not a fact that 
the personnel of his office had been transferred to OOS nor that their 
applications were processed and the men were awaiting orders for school 
(R. 96). He recalled that accused had called him about a prospect he' 
said he had in mind for the office but no one was ever sent up to his 
office for an interview (R. 97). 

The accused I s version was that in the latter part of March, 
Sergeant Lutfy, who worked in'bis office, banded him a letter from Risdon 
requesting assistance in getting transferred to the Air Corps. The letter 
recited Risdon's college qualifications. The accused showed the letter to 
Lieutenant Colonel Charles G. White, then major, Base S-1 Officer, who 
authorized him to communicate with Major Sweburg, and if Major Sweburg 
could use him, to get Risdon transferred. Accused telephoned the major 
who said that he could use him. He then wired for Risdon I s transfer 
(R. 1.29). It was some months later before the accused learned Risdon 
had never been sent over to that office for an interview (R. 140)_ 

Shortly after Risdon was transferred to Selfridge Field, the 
accused was pointed out to him. He introduced himself and thanked the 
accused for getting him transferred. This was the first time he had ever 
met the accused (R. 62). The accused replied that he was glad to see him 
and inquired about his duties (R. 46; Pros. Ex; 11) •. Risdon's father 
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offered the accused a hunting dog as a gift in appreciation for what he 
understood the accused had done for his son, but the accused ref'used,1t 
because he had no place to keep it (R. 59, 60). He did not pay anyone 
anything for effecting the transfer (R. 58). 

The evidence thus outlined legally supports the finding or 
guilty of Specification 4. Undoubtedly the accused was the motivating 
factor in procuring the transfer of Risdon to Selfridge Field. There 
was no cogent reason for the transfer. He misrepresented the need or 
necessity for a man of Risdon's ability. He thereby violated AR 615-200 
which prohibits 'transfers except for cogent reasons.. · 

g. Specification 1 charges the accused with having wrongf'ully and 
unlawf'ully paid to Master Sergeant M. B. Collins on or about 1 November 
1942 the sum of $50 with the intent to influence the latter's decision 
and action as to applications for transfer to and enlistment or enlisted 
personnel at Selfridge Field. 

The evidence shows that at the time of the occurrence, and for 
some appreciable period or time previous thereto, there had been consider
able borrowing or money back and forth between the accused and Collins. 
Collins was the Base Sereeant Major in charge or enlistments and transfers. 
The accu.sed at that time was a sergeant acting as Chief Clerk in that 
department. Collins testified that on or about l November the accused 
banded to him the sum of $50. In his testimony Collins first stated that 
at the time he handed him the money the accused said nothing. Shortly 
thereafter he changed this version and stated that the accused said, "here's 
the money" (R. 7J). Collins "presumed" that this money was for effecting a 
transfer (R. 72, 7J). This was a mere "supposition" on his part and 
Collins would not "make a definite statement" on the surject (R. 72). 
Again (R. 69), Collins stated that he was "under the presumption that it 
could have been £or this transfer. I have no definite knowledge". Collins 
did not know just what transfer was involved but thought it concerned a 
"Dopp" or "Knop". It was shown that on 8 October 1942, Colonel White, 
Adjutant, had requested the authority to enlist a R. F. Knop at Selfridge 
Field (Pros. Ex. 18) but it was never shown that accused knew Knop or bad 
anything to do with the request, his enlistment, or transfer, 1£ any. Nor 
was it shown that Collins ~ould exercise any discretion concerning applica
tions £or transfers to or enlistments at Selfridge Field. He was in charge 
of the mechanical part or having prepared and sending the telegrams or 
other correspondenc~ concerning them. 

At the time or the alleged occurrence accused was a sergeant 
acting as Chief Clerk under Collins. Nine days later accused was dischareed 
to accept appointment as a warrant officer and was transferred away from 
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Collins' office to the supply department of that field~ It is highl;r 
improbable that one sergeant would pay another sergeant $50 to innuence 

·the latter's decision or action when there was no evidence that the ac
cused was interested in any way in anyone's enlistment or transfer during 
the time he was in Collins' office. When he returned to headquarters in 
January 1943 he was Collins' superior officer acting as Assistant Adjutant 
and he didn't have to pay Collins to act; he could order him to do so. 

This testimony is of such vague character that it cannot be 
accepted as evidence establishing beyond a reasonable doubt that the ac
cused attempted to bribe Collins in the performance or the latter's 
military duties and for that, and the foregoing reasons, the finding ot 
guilty of this Specification.is not legally sustained by the evidence. 

Jt• Specification 8 charged accused with intent to deceive, in 
certit'ying as true to The Adjutant General that Joseph Burston was a radio 
mechanic, when he did not know it to be true, for the purpose of securing 
his transfer to Selfridge Field. The testimony revealed that Charles 
Behrman,. Constable ot Wayne County, who had known the accused for about a 
year and a halt, introduced Burston to him at the noncommissioned officers' 
club at Selfridge Field in the early part of 1943, at about the time or 
Burston's induction. The accused was advised by Behrman tha..t Burston was 
an attorney (R. 86, 87). The Selective Service questionnaire filled out 
by Burston indicated his occupation as general practice of law for twelve 
years with no other occupational experience. He was inducted 23 January. 
1943 (R. 65). On 10 February 1943, the accused banded Sergeant Collins 
a card with the name Joseph Burston, Attorney at Law, written on it, and 
stated that Colonel White had given him permission to initiate the transfer 
ot Burston to Selfridge Field. Collins gave the card to a stenographer 
directing that a telegram be sent requesting such transfer. The TWI 
(telegram) was introduced as Prosecution Exhibit 20 (~. 79), addressed to 
The Adjutant General, Washington, D. c., requesting Burston, then stationed 
at Fort Custer, to be assigned to the Air Corps at Selfridge Field; that 
his qualifications as a radio mechanic could be used to great advantage and 
that ·a vacancy existed tor this soldier. The 'lWX was initialed by Collins 
and identified as having been authorized and sent by him. When accused 

·· gave Collins the card nothing was said about Burston I s qualifications or 
that he was a radio mechanic (R. 79). This was the result of the practice 
which had come into effect at that station, by which, when a man was wanted, 
a wire was sent to The Adjutant General, requesting his transfer or enlist
ment authorized, reciting some technical classification, regardless of 
what the individual's qualifications were (R. 80, 81). The accused was 
acquainted with this practice, in fact Collins had personally instructed 
him on the subject (R. 81). Prior to the time accused became warrant 
officer, he was Chief Clerk to Collins and handled or saw a lot of wires 
go out, as for 1llustration, baseball players were requested as radio 
mechanics (R. 81). Therefore, when accused banded Collins the card and 
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requested this individual's transfer, Collins merely.handed the card to 
a stenographer and told her to send the wire, knowing that she would 
recite therein some classification such as radio mechanic (R. 81). 

The accused, on the witness stand, admitted meeting Burston on 
9 Feb_ruary 1943 when he was introduced, as a lawyer, by Behrman. Burs.ton· 
had explained his desire to get stationed at Selfridge Fiel~ since he knew 
a lot of people in Detroit and could be of service to Selfridge Field and 
gave accused his card which accused took into Colonel White's office, and 
explained Burston's transfer had been requested by Behrman who had umpired 
a lot of games for the field, gratis, and that this was a good way of 
repaying Behrman for his services. Without testifying what Colonel White's 
reply had been (R. 132), the accused stated that he then took the card to 
Sergeant Collins and told him Colonel White said it was all right to trans
fer this man to Selfridge Field. The accused did not establish by Colonel 
White, who had been on the witness stand, any corroboration of this fact. 
He did not tell Sergeant Collins Burston's qualifications (R. 132), and 
received no compensation for this transfer (R. 13.3). The prima17 reason 
for causing Burston' s transfer was to do Behrman a favor (R. 136). 

-The Specification charges the accused with having "wrongfully" 
caused to be certified as true to The Adjutant General that Burston was 
qualified as a radio mechanic when he was not so qualified with the intent 
to deceive and for the purpose of procuring Burston's "unlawful" transfer 
to Selfridge Field. The proof as related in detail above falls far short 
of the allegation. The accused made no false statement to anyone regard
ing Burston. He gave Sergeant Collins Burston's name and profession. 
The accused was not shown to be responsible for the manner in which Sergeant 
Collins ran his office nor for the irregular practices that apparently were 
sanctioned by Collins' superior officers regarding enlistments and transfers. 
The mechanics regarding Burston's transfer were left to Collins. It was not 
shown that accused-knew, or requested that Collins misrepresent Burston's 
qualifications. Burston's qualifications as a lawyer with 12 years' 
practice should in itself have been a sufficient qualification to make him 
of value to Selfridge Field. Even though accused knew of the irregular 
practice described, Sergeant Collins had charge of transfers and all the 
accused could do after obtaining the approval of his commanding officer to 
the contemplated transfer was to notify Collins. If Collins chose to effect 
the transfer in an improper manner when it could have been done in a proper 
manner, the accused may not legally be charged with the improper act unless 
he authorized or requested it. This was not shown and therefore the finding 
of guilty of this Specification cannot be sustained. 

g. With reference to Specification 2 the accused is charged with 
conspirine with Hubert Marx and Charles Behrman to procure the unlawful 
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transfer ot Private D. J. Primeau to Selfridge Field, in violation of 
paragraph l, AR 615-200, in oonsideration of the sum or ~200. It appears 
from the evidenoe that Primeau h.a.d been sworn in upon induction and wa..s 
due to report at Fort Custer, Michigan, when on the morning of 12 April 
1943, he was approached by Marx, a Wayne County, Detroit oonsta.ble to 
asoerta.in whether he (Primeau) was interested in being stationed-at 
Selfridge Field for the duration; and that such a tra.n.sfer could be arranged 
for ~200. Primeau reported the matter to his former employer, was directed 
to the Federal Bureau of Investigation, interviewed, e.nd directed to go 
through with the deal, the Federal Bureau of Inwstigation to furnish the 
money (R. 92). On the morning of 14 April, Primeau met Marx by' &rrange-
ment and informed him that he was ready to go through with the deal, 
exhibiting his induction papers. lrarx wrote Primea.u's name, address a.nd 
serial number on the be.ck of one of his "business cards 11, being observed 
by one of the FBI agents (R. 25J Pros. Ex. 23); The business card or 
Marx with Primeau•a name and other data on it wa.s introduced in evidence 
as Prosecution Exhibit 24 and identified by Primeau (R. 93). As he was 
directed, Primeau acted perturbed about whether the transfer would be 
accomplished after he paid over the money. Marx informed him tha.t Charles 
Behrman, another Wayne County constable, ha.d "connections" out at Selfridge 
Field and Primeau could usure him.self by talking to him. Accordingly, at 
noon Primeau went to the constable's office in the co1.m.ty building where he 
met both Marx and Behrman. Marx gave Behrman the ca.rd and both insisted 
Primeau work fa.at, suggesting he get the money bmediately and drive Behrman 
out to Selfridge Field. Primeau stalled for time, received marked money from 
the FBI office and drove out to Marx's homB at 7 o'clock that evening. .followed 
in another car by two FBI a.gents .(R. 93). He entered Marx's house, spent a 
.few minutes there, ha.nded Marx the money as agreed, and upon leaving signaled 
the agents who entered the house immediately- thereafter, arrested Marx, and 
recovered the ~200 which was identified (R. 85, 94, 95, 99; Proa. Ex. 23). 

At 8 o'clock of' the same night, Behrman called upon the accused at 
his home and gave the accused Marx's ca.rd with Pr:imea.u's name on it. No 
mention was ma.de of Primea.u's qualifications. Arter the arrest of' Marx, 
one 0£ the FBI a.gents and the Provost :Marshal arrested Behrman as he wu 
driving out of' the field (R. 100), Behrman admitting just ha.ving come from 
the home of the accused. The accuse_d wa.s then taken over to the Base S-2. 
office where he ma.de a voluntary written statement which was introduced in 
evidence as Prosecution Exhibit 22 (R. 85). In the statement which was 
obtained from the accused that seme evening, accused set forth that he had 
met Behrman. the previous year while Behrman wu acting as umpire of the 
baseball games at Selfridge Field. Accused was the baseball manager. 
About three months previous Behrman had asked accused if he could get a. 
Mr. Burston assigned to Selfridge Field from Fort Custer when Burston was 
inducted. The accused investigated the matter and found that Burston 
was a qualified lawyer and that his services could be used to advantage 
at that field and therefore requested his assignment to that field upon 
his arrival at·Fort Custer. Behrman visited the.accused at the latter's 
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home that evening, 14 April 1943, a.pparentl;r to disouaa with him the ba.ae
b&ll schedule for the coming baaebe.11 season. He brought with hi.mli.s two 
young sons. Behrman testitied that his purpose in oa.lling up.m· the aoouaed. 

. that evening was. to discus• the baseball schedule and tha pl~rs tor the 
coming season (R. 88). Aa Behrman wu a.bout to lea.ve, he handed to .the a.o
cuaed a card containing the name and serial number ot Primea.uwhich the 
accused pla.ced in his bathrobe pocket. The onl1 evidence of record u to 
the cohversa.tion concerning the cal'tlwu that supplied by. the aocuaed who 
stated that a.a Behrman was about to go down the steps of the porch to leave, 
he handed the accused the card and sa.id, "see what you can do tor thi• man". 
Beca.use of the previous tra.nsa.ction regarding Burston, the accused under- . 
stood that to mea.n a. request to see whether or not the accused could get 
Primeau transferred to that field (R. 126-127). Nothing was said about 9.IJiY 
money nor the qualifications of the man. The a.caused did nothing about the 
matter and gave it no thought. In fact, he had no opportunity tor either 
a.a almost immedia.tely he waa requested to oome to headquarters and relate 
what had occurred, which he did voluntarily and told ot the occurrence and 
turned over to proper authorities the card given to him by Behrman. 

The evidence thus rela.ted could a.a readily have sustained a. find• 
ing that the accused was innocent of 8:lJ:Y part of the alleged conspiracy and 
that Behrma.n and Marx a.lone were engaged in the enterprise but planned to 
use the accused a.a a means to gain their ends. Evidence that can be 
interpreted as a buis ot either guilt or innocence cannot be austained u 
sufficient to support a finding of guilty beyond a reasonable doubt. It 
necessarily follows that the finding of guilty ot this Specification ia not 
supported by the evidence. · · 

.£.• With reference to Specification 3, it i• the opinion of this 
Board that the Specitication itself does not set forth e. violation of the 
96th Article of War. It appears from the evidence tha.t accused and his wife 
were the guests of Serge&nt Waaphy Mudarri at the nonoolmld.ssioned officers' 
club at Selfridge Field in the ea.rl7 part of April 1943, seated a.ta large. 
table with Mr. George K. Lutfy and his wife, :Mr. Edmond M. Risdon and his 
wife and at lee.st four other guests. The prosecution's witnesses, Mrs. 
Marion Reghetti and Mrs. Lenore. Helwig, were seated at the adjoining table. 
Mrs. Reghetti testified that during the course of the conversation between 
Mr. Lutfy (a civilian) and-the accused the subject of .Mr. Lutfy's two sons, 
who were then stationed at Selfridge Field, a.rose, and the aocused stated 
to Mr. Lutfy "a.a long as I am. a.t Selfridge Field your sons will not be 
transferred a.way" (R. 75-78). This statement was denied by the accused and 
by three of the guests present including Mr. Lutfy. However, assuming that 
the statement was me.de, and overheard by the la.dies sitting a.t the next 
ta.ble, inasmuch e.s the statement can be interpreted in many different ways, 
some of which a.re free of acy wrong or wrongful intent, the utterance of 
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such words alone cannot be held to be a violation of the 96th Article 
of Viar. It appeared :from the record that the two sons of George K. 
Lutfy were members of the same military organization as accused. All 
three were enlisted personnel. It was therefore probable that none 
would be transferred out of the organization but all would move to
gether. The accused's prediction that the Lutfys would not be trans
ferred away from Seltridge Field as long as he was there, which could 
mean until he was also transferred, w9uld in the ordinary course of 
events be true. Freedom of speech of military personnel is curtailed 
but not to the extent that one may not utter words which are innocent 
and harmless in themselves because some eavesdropper might overhear 
them and misinterpret them in a manner that might cause discomfort to 
the listener and cause the listener to discredit the service. The 
accused was a warrant officer at the time and anyone with elementary 
knowledge of Army pro~dure and administration would know that no 
warrant officer would have authority to direct the transfer of military 
or civilian personnel. There is no evidence to show that the listeners 
knew Mr. Lutfy's sons or that they were then in the military service. · 

"By the term 'to the prejudice,• etc., is to be under
stood directly prejudicial, not indirectly or remotely, 
merely. An irregular or improper act on the part of an officer 
or soldier can~rcely be conceived which may not be regarded as 
in some indirect or remote sense prejudicing military discipline; , 
but it is hardly to be supposed that the arti-cle contemplated 
such distant effects, and the same is, therefore, confined to 
cases in which the prejudice is reasonably direct and palpable. 
(Winthrop.)" (MCM, 1928, par. 15~, p. 187). 

It therefore follows that the facts found by the court and set forth 
in the Specifications do not constitute a disorder or neglect to the 
prejudice o:f good order and military discipline. 

4. The record shows that. the accused is 35 years of age. He 
completed lJ years of enlisted service in the United States Anr1 on 
'Z'/ November 1942, having during that period served honorably. He was 
discharged in order to accept an appointment as warrant officer (JG) 
on 9 November 1942 and promoted to chief warrant officer on 1 June 1943. 

5. Six of the seven members or the court recommended that such 
action be taken in the case as would result in this soldier's being 
retained in the service and reduced. to the grade or private due to his 
long record of excellent service in the Army and the fact that the 
delinquencies of which be was convicted were known and condoned by the 
officers under whom he was serving, and that the accused himself was 
following an irregular practice prevalent at that station and sanctioned 
by his superiore. 

6. The court was legally constituted and bad jurisdiction of the 
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person and the subject matter. No errors 1.njuriousl;r aff'ecting the 
substant:tal rights of the accused were·committed during the trial. 
The Board of Review is or the opinion that the evidence does _not 
legall;r Busta.in the findings or guilt;r of' Specification 1 (alleged 
bribe ,or $50 to Collins) t Specification 2 (alleged conspiracy with 
Messrs. Marx and Behrman}, Specification 3 (alleged improper remark 
at Selfridge Field) and Specirication 8 (falsely representing Private 
Joseph_Burston's qualifications in order to obtain his unlawful trans
fer). It is, however, of the opinion that the evidence is legally 
sutticient to support the findings or guilty of Specification 4 · 
(violating AR 615-200.b;r improperly obtaining the-transfer of Private 
J. Risdon), Specification 6, except tor the word "unlawtul" (mis
representing Sergeant V. R. Waddell's qualifications in order to procure 
bis transfer to Selfridge Field) and Specification 7 (misrepresenting 
qualifications of' G. c. Brown in order to procure his enlistment) and 
the Charge. The Board ot Review is also of' the opinion that the record 
ot trial is legally- sutt'ioient to support the.sentence and to warrant 
confirmation thereof'. A dishonorable discharge is authorized upon con
viction of' a violation or Article or War 96. 
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lat Ind. 

A~ •;~44
War Department, J.A.G.O., • To the Commanding General, 
Third Air Force, Tampa, Florida. 

1. In the case of Chief 1Yarra.nt 01'1'icer Fred LaLone (W-2ll6312), 
4th Base Headquarters a.nd Air Base Squadron, I concur in the.foregoing 
holding by the Board of Review end for the reasons atated therein 
recommend that the findings of guilty of Specifications 1, 2, 3 and 8 
of the Charge be disapproved, end that only so ·much of the finding of 
guilty of Specification 6 of the Charge be approved as involves a 
finding of guilty of that Specification except the word "unlawful". 
Upon compliance with the foregoing recommendation, under the provisions 
of Article of War 6~ and Executive Order No. 9363, dated July 23, 
1943, you will have authority to order the execution or the sentence. 

2. When copies of the published order in thia case are forwarded . 
to thia office they should be accompanied by the foregoing holding and 
this indoraement. For convenience of reference and to facilitate 
attaching copies or the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order, as folloW111 

( CM 244014) • 

(_ 
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WAR DEPARTI.!ENT 
Army Service Forces 

In ~he Office of The Judge Advocate General 
Washington, D; c. 

(181) 

SPJGN 
CM 244026 2 T NOV 1943 · 

UNITED STATES )
) 

NEW ENGLAND SECTOR 

v. ) Trial by G.C.M:, convened at 

Second Lieutenant ADAM F. 
KIATSKIE ( 0-199 5289), 
• rmy of the United States. 

) 
) 
) 
) 

Fort Banks, Massachusetts, 
4 November 1943. Dismissal, 
total forfeitures and confine
ment for one (1) year• 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
. case of the officer above-named and submits this, its opinion, to The 
Judge Advocate General • 

. 2. The accused was tried upon the following Charges and Specifi
·cations: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant ADAM F. KIATSKIE, 
Army of the United States, Eleven NalY;ht Eighth Service 
Command Unit, did, without proper leave, absent himself 
from his organization and station at Fort Adams, Rhode 
Island, from about 3 October 1943 to about 11 October 1943. 

ADDITIONAL CHARGE I: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant ADAM F. KIATSKIE, 
Army of the United States, Eleven Naught Eighth Service 

. Command Unit, did, without proper leave, while enroute 
from Fort Adams, Rhode Island, to Fort Banks, Massachusetts, 
absent himself from his organization from on or about 20 
October 1943 to on or about 25 October 1943. · 

ADDITIONAL CHARGE II: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant AD.Aw. F. KIATSKIE, 
Army of the United States, Eleven Naught Eighth Service 
Command Unit, having received a lawful order· from Colonel 
c. D. PEIRCE, Commanding Officer, Newport Subsector, com
municated through Major w. Y. McCACHERN, Adjutant, Newport 
Subsector, to report without delay to the Commanding Officer 
at Fort Banks, Massachusetts, the said Colonel C. D. PEIRCE, 
being in the execution o~ his office, did, en route to Fort 
Banks, Massachusetts, on or about 20 October 1943, fail to 
obey the same. 



(182) 
He pleaded guilty to and was found guilty of all Charges and Specifica
tions. He was sentenced to be dismissed the service, to forfeit all pay 

. and s,llowances due or to become due, and to be confined at bard labor at 
such place as the reviewing authority may direct, for one (1) year. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article or War 48. 

3. The accused pleaded guilty to all Charges and Specifications and, 
after the nature and effect of so pleading had been explained to him twice, 
continued such plea and refused to change it. The prosecution, therefore, 
introduced no evidence (R. 7-9). 

4. The evidence for the defense·was documentary and shows that the 
accused had three honorable discharges from the Army of the United States, 
dated 2.3 November 19.37, · 1.3 July 1940 and 4 l\':S.y 1943, which in each instance 
gave him a character rating of "excellent" and showed that he had no time 
to be made up under Article of War 1(17. On 10 November. 1942 he bad been 
commended for exceptional service in repairing all security telephone lines 
at Camp Stewart, Georgia. The accused remained silent (R. 9-11, Exs. "A-111 , 

11D"A-2", "B-111 , 11 B-211 , "C-1 11 , "C-2 11 , and 11 ). 

5. The accused's plea of guilty to all Charges and Specifications 
admitted the facts alleged in the Specifications which appropriately 
alleged violations of Articles of '\'iar 61 and 96 •. The nature a~d effect 
of his plea was twice explained to him by the law member of the court and 
he neither elected to withdraw the plea as improvidently entered nor offered 
evidence inconsistent therewith (Dig. Op. JAG, 1912-40, Secs. 378 (2) and (3)). 
The findings of guilty of all Charges and Specifications are, therefore, sup
ported by the plea of guilty thereto. 

6. The accused is about 29 years of age.· The War Department records · 
show that he has had enlisted service from 14 August 1935 until 5 May 1943 
when he was commissioned a second lieutenant upon completion of Officers 
Candidate School and that he bas been on active duty as an officer since the 
latter date. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
For the reasons stated the Board of Review is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty of all 
Charges and Specifications and the sentence,_, and to warrant confirmation 
there9f. Dis~issal is authorized upon conviction of a violation of Article 
of War 61 or 96. ._£) .. . 

~(~Judge Advocate. 

a{;'{AJ, Judge Advocate. 

@.;/·-...:.._ teft1,/ pz:;; Judge Advocate. 
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SPJGN 
CM 244026 

1st Ind. 

War Department., J.A.G.O • ., - To the Secretar;y of War.J 1 DEC 1943 

l. Herewith transml.tted for the actiQn of the President are 
the record of trial and the opinion of the Board o! Review in the 
case of Second LiE1Utenant Adam F. Kiatskie (0-1995289)., Ara.ry of the 
United States. 

2. I concur in the opinion of the Board or Renew that the 
record o! trial is legally su!ficient to support the i"indings and 
the sentence and to warrant confirmation thereof. I recommend that 
the sentence be corulrmed but that the fori'eitures and confinement 
il!i'osed be remitted and that the sentence as thus modified be 
suspended during the pleasure o! the President. 

3. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action., and a tom of 
Executive action designed to carry into effect the foregoing recom
mendat:l,on., should such action meet with approval. 

~Q.~o.+ q 

Myron c. Cramer., 
llajor General., 

The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Fom of Executive 

action. 

(Sentence confirmed but forfeitures and confinement remitted. 
Execution suspended. G.C.M.O. 30, 15 Jan 1944) 
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WAR DEPART'MENT
Army Service Forces 

Iri the Office of Too Judge Advocate General (185)
Washington, D.C. 

SPJGQ 
CM 244052 · 24 ·No\' 1943 

UNITED STATES ) 83D INFAN'IRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Camp Breckinridge, Kentucky, 

Second Lieutenant FRANK w. ) 12 November 1943. Dismissal. 
RI'roHEY (0-1297781), 329th ) 
Infantry. ) 

OPINICN of the BOARD OF REVIEW 
ROUNDS, HEPBURN and mEDllUCK, Judge Advocates. 

l. The record of trial in the case of the officer named above ha.s 
been examined by the Bes.rd of Review and the Boa.rd submits this, its 
opinion, to The Judge Advocate General• 

.2. Accused was tried upon the i'ollorlng._Charge. am Specification:. 

CHARGE, Violation of the 61.st Article of ,Var. 

Specifications In that 2d Lt Frank W. Ritchey, 329th 
Infantry, did, without proper leave, 
absent himself from his organization 
and station Camp Breckinridge, Kentucky 
from about 6 October 1943 to about 21 
October 1943. 

A.ccused pleaded guilty to, and was found guilty of, the Charge and its 
Specification. No evidence of previous convictions was :introduced. He 
was sentenced to be dismissed the service and to forfeit all ~Y and 
allowances due or to become due. The reviewing authority approved the 
sentence but t"Elllitted the forfeitures and forwarded the record of trial 
for action under Article of War 48. · 

J. In addition to the plea of guilty there was offered by the 
prosecution duly authenticated copies of the morning report of Company 
K, 329th Infantry, Camp Breckinridge, Kentucky, which show. accused 
1115 day ord lv to ~KOL 2400 5 Oct 43" (Pros. Ex. 1, p. 1); and "AWOL 
to ar in qrtrs 2330, 21 Oct 1943 11 (.Pros. Ex. 1, p. 2) •. 

. His rights as a witness having been explained to him, accused 
elected to take the stand and testify en his o-m behalf as follO'Nsa 



(186) 
"I was granted a 15 day leave effective on or about 
the 18th of September. My purpose for the leave was 
to get narried. en arriving home, I found my girl 
had been married a few weeks before and I knew nothing 
about it. It was quite a blow to. take and I vra.s quite 
upset. It laid me low and this thing had happened 
before I realized what I had done. n (R. 8) • 

The defense also introduced a stipulation, a<L'Uitted into evidence and 
marked as Exhibit A, lihich roads as follows 1 

"It is stipulated between the accused, his counsel, 
and the prosecution, that the last efficiency rating 
of the accused, 2nd Lt. Frank w. Ritchey, 01297781, 
was nExcellentn for the period of l January 1943, to 
30 June 1943; it is further stipulated that the ac
cused, 2nd Lt. Frank W. Ritchey, 01297781, was duly 
recommended for promotion by his superior officers on 
Z7 September 1943. 11 (R. 8). 

4. War Department records disclose that accused was born ai 23 
October 1918 at Akron, Ohio, and was-25 years of age at the time of 
the commission of the offense alleged. He graduated from high school 
in 1937, and worked. as a t11be inspector for the Firestone Rubber 
Company from 1937 to 1938, and as a salesman with the Fcndren Dust 
Cloth Corporation !or cne year and six months during 1939 and 1940. 
He is single. He enlisted in the Infantry and served from 20 January 
1941 to 4 April 1941 in the 30th Infantry as a private at the 
Presidio of San Francisco, California. en 4 April 1941 he was 
transferred to the 32nd Infantry as a corporal and served at Camp 
San Luis Obispo, California, until June 1942, at which time he made 
application for appointment as second iieutenant in the Infantry 
Officers Reserve Corps. He was commissioned after gradi.ating from 
Officers Can:iidate School at Fort Benning, Georgia, on 22 October 
1942, and attached to the Secood Student Training Regiment at Fort 
Benning. He reported for active duty on that date. 

5. The court -was legally constituted. No errors injuriously 
affecting the substantial rights of the accused :were committed during 
the trial. In the opinion of the Board of Review, the record of 
tria.l. is legally sufficient to support the findings of guilty and , 
the sentence, and to warrant confirma.tion of the sentence. A.- sentence
of dismissal is authorized upcn conviction of violation of Article of 
War 61. 

Judge Advocate. 

Judge Advocate. 

, Judge Advocate. .. 
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1st Ind. 

War Department, J.A.G.o~; DEC 1943 - To the Secretary ot War. 

l. Herewith transmitted tor the action ot the President are 
the record or trial and the opinion or the Board or Review 1n the 
case or Second Lieutecant Frank W. Ritchey ( 0-1297781), 329th Infantry. 

2. I concur 1n the opinion ot the Board or Review that the 
record of trial is legal.17 suf'ticient to support the findings and 
the sentence as approved by the reviewing authority and to warrant 
confirmation thereof. I recommend that the sentence as approved by 
the reviewing authority be confirmed but that the execution thereof 
be suspended during the pleasure or the President. · 

3. Inclosed are a draft or a letter tor your signature, trans• 
mitting the record to the President £or his action, and a form ot 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

~Q.~o 

Myron c. Cramer, 
Major_General, 

3 Incls. The Judge Advocate General. 
Incl.l-Record or trial. 
Incl.2-Dtt. ltr. for sig. 

Sec.· or War. 
Incl.3-Form or Ex. action. 

(Sentence as approved by reviewing authority confinned but 
execution suspended. G.C.M.O. 32, 15 Jan 1944) 
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WAR Dl!J>A..1.TI/J:NT 
Army Service Farces 

In the Office of The Judge Advocate General 
Washington, n.c. 

'(189)
SPJGQ 
CM 244066 • 24 NOV 1943 

UNITED STA.TES ) ArulY A.IR FORCF.s iiESTmN 
) FLYING TRAINING COMMAJ.i1> 

v. ) 
r Trial by G.C.M., ·convened at 

Second IJ.eutenant CLYDE K. ) Santa .lna. Army .lir Base, 
SMITH {0-1036036), Chemical ) Santa .Ana, California, .22 • 
Warfare Service. ) October 1943. Dismissal and 

) total !orfeitures. 

OPllUON of the BOARD OF REVI§ 
ROUNDS, HEPBURN and FREDERICK, Judge .ldvocates. 

-·----
l.· The record of trial in the case of the officer named above 

has bem examined by the Board of Review .and the Board submits this, 
its opinion, to The Judge Advocate General. . 

2. Accused was tried upon the follovring Charge and· Specifica
tions 

CHARGE: Violation of the 96th Article of Viar. 

Specifications In that Clyde K. Smith, 2nd Lieutenant, 
Chemical Warfare Service, was at Balboa, 
Califoniia, on or about 3 October 1943, 
drunk in uniform in a public place, to 
wit, the Bamboo Room, located in Balboa, 
Califam ll!. • 

He pleaded guilty to the Charge and Specification and, after the law 
member fully explained the consequences of such plea, insisted that 
it stand {R. 4-5). He -was found guilty of the Charge and Specification. 
Evidence of cne previous conviction by a- general court-martial was 
introduced which discloses that accused was convicted en 24 M:l.y 1943 
of violation of Article of Vfar 96, each of the two Specifications 
thereunder alleging him to have been drunk and disorderly in a public 
place on two occasions, the first at Airplane Inn, west of La. Jm1ta, 
Colorado, the second in the vicinity of the Arts Cafe in La Junta, 
Colorado, both on 16 A.pril 1943. He 198.s sentenced to be restricted 
to the limits of the La. Junta !rmy .ilr Field for three months and to 
forfeit $75 per month for twelve months. The reviewing authority 
approved the sentence but reduced the forfeitures to $50 per month 
for six months and as thus modified ordered it executed. .In the 
instant case, he was sentenced to be disnissed the sernce and to for
feit all pay and alleffl'ances due or to become due. The reviewing 

http:COMMAJ.i1
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authority approved the sentence and forwarded the record of trial 
far action under Article of War 48. 

3. The prosecution offered no evidence. The defense cal:,].ed no 
witnesses but stipulated, with the consent of the prosecutim that . 
accused reported for duty at the santa Ana .Army A.:i.r Base on 8 September 
1943, and has been attached to the Chemical Warfare office since tl:at 
date; and trat Captain Lemuel Benbary, Colllm9Jlding Officer of the 
Chemical Wa.rfare·Service of this post,would testify accused's service 
had bem satisfactory to the date of this charge (R. 5). His rights 
as a witness on his own behalf, having been previously explained to 
accused before trial by the defense counsel., were again explained to 
him in open court by the law me!llber. A.ccusetl elected to re:aain silent 
(R. 6). 

4. War Department records disclose th.a.t the accused was born 
on 22 October 1916 and was 26 years of age at the time of the commis
~ian of the offense. here alleged. He attended the Kemper Military 
Academy at Boonville, Missouri, from 1929 to 1932, a high school at 
Torrington, Wyoming, from 1933 to 1934, and the Creighton University 
Pharmacy School at Oma.ha, Nebraska, from 1934 to 1936. From 1936 to 
1939 he worked as an assistant in his .father's drug store, and bas 
worked at various times since then as a rodman with an oil company, 
taking care of horses, and as a drug clerk. He was married, but was 
divorced in 1941. He las no children. He applied for Officers 
Candidate School in July 1942 and was commissioned a second lieutenant, 
umy of the United States, at Edgewooo .Arsenal on 28 November 1942, 
having been honorably discharged as a corporal the day preceding. He 

• reported for active duty on 28 November 1942. 

5. The court was legally constituted. No errors injuriously 
affecting the su.bstantial rights o! the accused 1'f8re committed during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient to support the findings of· guilty and the sen
tence, and to warrant confirmation of the sentence. A. sentence of 
dismissal is authorized upon conviction of violation of Article of 
\i9.r 96. 

.; 

Judge Advocate. 
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1st Ind. 

\Var Department, J.A.G.o., T -~ DEC, 1943 - To the Secretary of War. 

l. Herewith transnitted for the action of the President are 
the record of trial and the opinion· of the Board of Review in the 
case of Second Lieutenant Clyde K. Smith (0-10360.36), Chemical !Yarfare 
Service. 

·2. I concur in the opinion of the B09.rd of Review that the 
record of trial is legally sufficient to support the fi.ndings and 
the sentence and to warrant confirnation thereof. Irecol'Tlllend that 
the sentence be confirmed but tmt the forfeitures be remitted, and 
that the sentence as thus modified be carried into execution. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

~ ~.......__....____ . 

Myron C. Cramer, 
Major General, 

.3 Incls. The Judge Advocate General• 
1 - Record of trial 
2 ·- Dft. of ltr. for. 

signature s/w
.3 - Form of action 

(Sentence confirmed bit forfeitures remitted. G.C.V.O. 47, l Feb 1944) 

- 3 -
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WAR DEPARTMENT 
Arm;y Service Forces 

In the Of.t.i.ce of The Judge Advocate General 
Washington, D. C. 

(193) 

SPJGN 
CM 244106 

30 IJOV 1943 
UNITED ST.A.TES ) THIRD .AIR FORCE 

v. ~ Trial by G.c.u., convened at 
Avon Park Bombing Range, Avon 

Second Lieutenant DAVID B. ~ Park, Florida, .5 October 1943. 
LITLE (0-672954), 478th . ) Dismissal and total forfeitures. 
Bombardment Squadronf 336th ) 
Bombardnent Group (l4J. ) 

OPINION ot the BOARD OF REVIn 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

1. · The Board ot Review has examined the record ot trial iri the 
case o! the officer above-named and submits t.hls, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi-
cations: 

CHARG!t: Violation of the 95th Article ot War. 

Specification 1: In that 2nd Lt. David B. ]qt.le J 478th Bom
bardment Squadron, 336th Bombardment Group Ul) did, on 
or about June 13, 1943, 'With intent to defraud, wrong
ful.l;y and unlawful.l.Jr make and . utter to the Hotel George 
Washington, a certain check, in words and figures as 
follows, to wit: 

West Palm Beach, Florida June 13, 1943 

Pay to the order ot Hotel George Washington S3().00 
Tlii.rty and No 00.LLA.RS 

100 
First National Bank I hereby represent that the amount dra,rn 
Big Spring~ Texas :£or in this draf't is on deposit with, the 

drawee to JJf1' credit, tree troDi any claim, 
and acknowledge that this aD¥>unt has been 
paid to me upon presentation ot such tacts. 

INSUFFICIENT FUNDS. 
o-6729.54 478th Avon Park 

http:o-6729.54
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and by means thereof', did fraudulently obtain .trom the 
Hotel George Washington, West Palm Beach, Florida, mone,
o! the value ot &bout thirty dollars ($.30.00), he, the 
said 2nd Lt. David B. Iqtle, then well knowing that he 
did :cot have and not intending that he should have su!
ticient f'Unds in the First National Bank o! Big Spring, 
Texas !or the payment ot said check. 

Specification 2: Same tom as Specification l, but alleging 
check dated July .3, 1943, payable to the order o! cash 
made and uttered to the Hotel George Washington, West 
Palm Beach, Florida, and .fraudulently obtaining thereby 
$15. 

\ 

Specification 3: Same .f'orm as Specification l, but alleging 
check dated July .3, 1943, payable to the order ot cash 
made and uttered to the Hotel George Washington, West 
Palm Beach, Florida, and .fraudulently obtaining thereby 
$20. 

Specification 4: Same form as Specification l, but alleging 
check dated July 4, 1943, payable to the order of cash 
made and uttered to the George Washington Hotel, West 
Palm Beach', Florida, and fraudulently obtaining thereby 
$10. 

Specification 5: Same .to.nn as Specification l, but alleging 
check dated July 4, 1943, payable to the ·order of' cash 
made and uttered to the Hotel George Washington,,West 
Palm Beach., Florida, and !raudulently obtaining thereby 
$10. 

Spec1.t'ication 61 Same f'orm as Specification l, but alleging 
check dated July 10, 1943, payable to the order of' cash 
made and uttered to the Hotel George Washington, Wast 
Palm Beach., Florida., and f'raudulantly obtaining therebyno. 

Specification 7a Sam11, form as Specification 1, but alleging 
check dated July 10., 1943, payable to the order ot cash 
made and uttered to the Hotel George Washington, West 
Pala Beach., Florida, and .fraudulantly obtaining thereby 
$20.. 

Specification 81 Same form as Specification 1, but alleging 
cheek dated July 10., 1943, pey-able to the order or cash 
made and uttered to the Hotel George Washington., West 
Palm Beach, Florida., and fraudulently obtaining thereby 
$2S. 

-2- . 
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Specification 9: Same form as Specification 1, but alleging 
check dated Jul;r 11, 1943, payable to the order of cash 
made and uttered to the Hotel George Washington, West 
!>alm Beach, Florida, and fraudulently obtaining thereby
$10. 

Specification 10: same·rorm as Specification 1, but alleging 
check dated July 12, 1943, payable to the order of cash 
made and uttered to the Hotel George Washint,,t,on, West 
Palm Beach, Florida, and fraudulently obtaining thereby-
$W. . 

Specification 111 Same form as Specification 1, but alleging 
check dated July' 21, 1943, payable to· the order or cash 
made and uttered to Wert•a Restaurant, Palm Beach, Florida, 
and i'raudulentl.y obtaining thereby- $15. 

Specification 12: Same form as Specification 1, but alleging 
check dated July 21, 1943, payable to the order of cash 
made and uttered to Wert•s Restaurant, Palm Beach, Florida, 
and i'raudulentl.7 obtaining thereby $10. . 

Specification l31 Same .f'orm as Specification 1, but alleging 
check dated April Z7, 1943, payable to the order o.f' cash 
made and uttered to LacDill Field Exchange, Tampa, Florida, 
and f'raudulentl;r obtaining thenb;r four dishonored checks 
in which he was the payer, in the amount of $40. 

Specification 141 Same torm as SpecH'ication 1, but alleging 
check dated July 20, 1943, payable to the order or cash 
made and uttered to the Surfside Hotel, Palm Beach, Flo!·ida, 
and traudulentl.7 obtaining thereby- money or the value or 
about $1.50 and services or the value of about $3.50. 

Specification 15: Same torm as Speciticatlon 1, but alleging 
check dated Jul1 22, 1943, payable to the order of the 
Surfside Hotel made and uttered to the Surfside Hotel, 
Palm Beach, Florida, and fraudulently obtaining thereby 
$15. 

Specification l6s Same form as Specification 1, but alleging , 
check dated July 21, 1943, payable to the order or. the 
Surfside Hotel made and uttered to the Surfside Hotel, 
Palm Beach, Florida, and f1·audulently- obtaining thereby-
$10. · . 

Specification 17: (Finding of not guilty).· 

-)-
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Specification 18: Same form as Specification 1, but alleging 
check dated July 21, 1943, pa;yable to the order of cash 
made and uttered to the Surfside Hotel, Palm Beach, Florida, 
and fraudulently obtaining thereby- money of the value of 
about $6~40 and services of the value of about $3.60. 

Specification 19.i -Same form as Specification 1, but alleging 
check dated June 18, 1943, ~able to the order of cash 
made and uttered to the Barringer Hotel, Columbia, South 
Carolina, and fraudulently obtaining thereby $10. 

Specification 20: Same form as Specification l, but alleging 
ch.eek dated July 21, 1943, payable to the order of 
Gruner's .Department Store, made and uttered to Oruner•s 
.Department Store, West Palm Beach, Florida, and fraudulently 
obtaining thereby $30. 

Specification 21: Same form as Specification 1, but alleging 
check dated Ju'.cy' 15, 1943, payable to the order of cash 
made and uttered to the Seaboard Air Line Railway, Avon 
Park, Florida, and fraudulently obtaining thereby $5. 

Specification 22: Same form as Specification l., but alleging 
check dated July 18, 1943, payable to the order of cash 
made and uttered to the Seaboard Air Line Railway, Avon 
Park., Florida, and fraudulently obtaining thereby $5. 

Specification 23: (Finding of not guilty). 

·His plea to the Charge and its Specifications amounted to a plea of not 
guil1:iY' and he was found guilty of the Charge and all its Specifications 
except Specifications 17 and 23 of which he was found not guilty. Evidence 
of one prior conviction for being drunk and disorderly in a public place in 
violation of Article of War 96 was introduced. ne was sentenced to be 
dismissed the service and to .ror.f'ei t all pa::, and allowances due or to become 
due. The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48 • 

• 
3. The evidence for the prosecution shows that between 13 June 19.0 

and l2 July 1943 the accused cashed ten checks, described in Specifications 
l through 10 inclusive., in the aggregate sum of. $16o at the George Washington 
Hotel in West Palm Beach, Florida. One of the checks was drawn on the First 
National Bank o:f Big Spring, Texas, and the other nine on the Barnett Bank 
o:f Avon Park, Florida. When certain o! them were cashed, the accused remarked 
that if they were "no good", he could always get money to pay them from his 
tather and that he was changing his account from the bank at Big Spring, 
Texas, to the Barnett Bank, Avon Park, Florida. All ten of the checks were 
sent to .the proper banks in regular course o:f business and were returned 
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unpaid and marked "insufficient funds" (R. 6; Pros. Exs. l-10, Z"/-29). 

By stipulation it was shown that the accused on 18 June 194) 
cashed a $10 check which he had dra'Wll on the First National Bank, Big 
Spring, Texas, at the Barringer Hotel, Columbia, South Carolina, and 
that the check was returned by the bank; unpaid and marked •account 
closed". On 15, l8and20Jul.71943, the accused cashed $5 checks, drawn 
by him on the Barnett Bank, w1.th the Seaboard Air Line Railway and received 
$15 there!or in cash. Two o.f' these checks had been returned by the1 bank 
unpaid and marked "insufficient .f'unds" and "account closed" and t.he third 
was not presented to the bank because the other two had not been paid (R. 8; 
Pros. Exs. 19, 21-23). 

Between 20 July- 1943 and 23 July 1943, the accused cashed five 
checks in the aggregate sum or $50 at the Surfside Hotel, Palm Beach, ·_ 
Florida, !or llhich he received both money snd services. He was twice 
heard to remark that, it he did not have on deposit sufficient funds to 
pay them, his .father would pay them and, on one occasion, he discarded 
his check stubs ldlich bore no notations whatsoever. All five or these 
checks were dr811Il by him on the Barnett Bank and tour ot them were duly 
presented to the bank but were returned unpaid and marked "account closed" 
while the fi!th was not presented. On 21 July 1943, he cashed at T!ert•s 
Restaurant, Palm Beach, Florida, two checks aggregating $25 which be had 
drawn on the same bank and 'Which were similarly returned, unpaid, 1dth the 
same notation. On the latter date, he also cashed a check, draim on the 
same bank, at Gruner•s Department Store, 'West Palm Beach, Florida, in the 
amount or $30, for which he received $15 in cash and merchandise of like 
value. This check was duly presented tor payment and returned unpaid and 
marked "account closed" (R. 7, 8; Pros. Exs. 111 12, 14-18, 20, 30, 32-3S). 

Prior to the time encompassed by the above-mentioned transactions 
as shown by stipulated testiioony, it was in evidence that the accused on 
Z7 April 194) dellvered a check in the amount of $40, drawn by- him on the 
First National Bank, Big Spring, Texas, to the Exchange Officer at MacDi.11 
Field Post Exchange for the su?Tender of .four of his previously uttered 
and dishonored checks aggregating a like amount. The $40 check was duly 
presented to the bank tor payment and was returned, unpaid and marked 
"in~.f'ficient funds" (R. ?; Pros. Ex. 1.3). · · 

The accused had opened an account with the Barnett Bank on 
30 June 1943 and through 14 July 1943 had deposited therein the total 
sum ot $160 which had been withdrawn by checks other than those above
described upon such bank. Of this sum, $100 had been deposited on 12 July 
194) by allotment from his ~ but no further deposit was made until 10 
August 1943 when another allotted $100 was received by the bank. An of
ficer of the bank testified that the notation "account closed" upon a 
dishonored check did not necessarily mean that the depositor had instructed 
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the bank to close the account but that such notation was 11sually placed 
on dishonored· checks when all funds in the account had been witbdrawn 
and that the accused had never specifically instructed the bank to close 
his account. Statements of the Big Spring bank for the period involved, 
admitted by stipulation, reveal that the checks, above-described, drmm 
upon it were not paid because the account did not contain sufficient .funds 
to payi them (R. 9-12; Pros. Exs. 24-26). 

None of the above-described 23 checks, aggregating the sum. of 
$330, had been paid but the accused on the clay before the trial had 
delivered that sum to the trial judge advocate !or the purpose oi' paying 
them (R. 10). 

4. The evidence for the defense, elicited from the testiIOOny of 
the accused liho, after full advice concerning his rights as a 1dtness, 
elected to testi!y, shows that he, while admitting cashing the checks 
involved, kept no record of the checks except in his mind and that he, 
therefore, never knew 11hether he had sufficient funds to pay them because 
he had never closed either account and had not·received or requested his 
bank statements until shortly be.tore the trial. He had opened the account 
at the nearby Barnett Bank so that he could "beat" checks to the bank and 
make depos:1ts to cover them but he had done this on o~ a .few occasions. 
When the $40 check, 'Which he had given to the Exchange Officer, was dis
honored, he had been relieved from flying status and subjected to reclassi
fication and !or a while be.fore trial he had been restricted, whtch had 
prevented him from "picld.ng" up the checks. Upon cross-examination, he 
ac:1mitted writing some or the checks while intoxicated, resulting in his 
!allure to remember them, and others were written when he lmew he did not 
have sufficient funds upon deposit to pay them but with the hope that he 
could acquire funds with which he could eventually pay them (R. 13-26; 
Def. Exs. 1-2). 

5. Specifications 1 through 16 inclusive, and 18 through 22 inclusive, 
allege that the acC'Used on specified dates and at designated places ttwith 
intent to de!raud, wrong.fully and unlawtul.l.y" made am. uttered to specified 
parties certain described checks, dra1m on named banks, whereby he "fraudu
lently" obtained from the parties cashing them money or val. ue there.tor when 
he well knew that he did not have, and not intending that he should have, 
sufficient funds in the named banks for the payment thereof. The offenses 
are alleged as violations of Article of War 95 and by the following applicable 
authority are so condemned: 

"Instances of violation of' this article (95) are: 
"* * * giving a check on a bank where he knows or reasonably 
should know there are no funds to meet it, and without intend
ing that there should be; * * *" (MCM, 19:28, par. 151). 
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The evidence conclusively shows that the accused over a 

protracted period or time made and uttered checks upon banks in which 
he knew or should have known that he did not have upon deposit balances ·' 
sufficient to pay them. The bank statements, the dishonored checks them
selves and the testixoony of the parties to whom the checks were given 
establish beyond a reasonable doubt the allegations of fact in each 0£ the 
SpecificatJ.ons described above. Furthennore, the testimoiv of the accused 
in effect admits all the material facts and weakly indicates that the accused 
merely entertained-a hope that he would ultimately secure funds with which to 
redeem the checks and nebulously suggests that he would possib;Iy have sooner 
redeemed them be.fore trial except for. his restriction. The evidence portrays 
a reckless heedlessness and wanton disregard for the dictates of common 
honesty which excludes arty inference except that his actions resulted from 
a fraudulent intent which is not purged by belated and enforced restitution. 
Such conduct is certainly unbecoming an officer and a gentleman (Clot 202601 
(1935) Dlg. Op. JAG, 191.2-40, Sec. 454 (24)). In truth, even though ·che 
checks described in Specifications 17 and 2:3 were not i'utilel.y presented to 
the bank for payment, the evidence was su.!ticient to support findings of 
guilty of those Specifications because the offenses therein alleged were 
complete even though the two checks were not actually dishonored. This is 
true because the evidence shows that, if they had been presented, they also 
would have been unpaid. The evidence establishes, therefore, the guilt of 
the accused beyond a reasonable doubt or the offenses alleged in Spec~ications 
1 through 16 and 18 through 22, both inclusive, and supports the findings of 
guilty thereo! and of the Charge. 

6. The accused is about 21 years or aga. The War Department records 
show that he has had enlisted service from. 16 September 1940 until 18 February 
1943 when he was· commissioned a second lieutenant upon completion or Officers 
Candidate School and that he has had active duty as an officer since the 
latter date. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of" the ac~sed were committed during the trial. For 
the reasons stated the Board of Review is or the opinion that the record o! 
trial is legally sufficient to support the i'indings or guilty or Specifications 
l through 16 and 18 through 22., both inclusive, and 0£ the Charge and the 
sentence, and to warrant con.f.irmation thereof. Di.smissal is mandatory upon 
conviction of a violation of Article or War 95. 

'Judge .A.dvocate. 

Judge Advocate. 

Judge Advocate. 
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SPJGN 
cu .244106 

1st Ind. 

War Department, J.A.0.0. 1 - To the Secretary of War. 
2 9 DEC l943 

l. Herewith transmitted tor the action or the President' are the· 
record of trial and the opinion or the Board of Review in the case ot 
Second Lieutenant David B. Iqtle (0-672954) 1 478th Bombardment Squadron, 
336th Bombardment Group (M). 

2. I concur 1n the opinion or the Board ot Rev18lf that the record 
of trial is legally su!f'icient to support the findings and sentence and 
·to warrant confirmation thereof. I recommend that the sentence be con
firmed but that the !'orfeitures be remitted and that the sentence as thus 
modified be ordered executed. 

'. 3. Inclosed are a draft of a letter !'or your signature., transmitting 
the record to the President for his action, and a form ot Executive action 
designed to carry into effect the foregoing recommendation.,· should such 
action meet with· approval. 

. 
~ 

:•
. ··~ 
~~ '~~..__~,.,_.,~-

Myron C.Cramer1 
Major General 1 • 

3 Incls~ The Judge Advocate General • 
Incl.1-Record of trial. 
Incl.2-Df't. of ltr. for 

sig. Sec. of War. 
Incl.3-Form of Ex. action. 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 82., 25 Feb 1944) 
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(201) 
SPJGQ 
CM ~59 •2 DEC 1943 

UNITED STATES ) ARMY .A.m FORCES 
) EASTERN FLYING TRAINING COMMAND 

v. ) 
) Trial by G.C.M•., convened at 

Second Lieutenant ROBERT ) Turner Field, Albany, Georgia, · 
L. CAMP (0-799731)., Air ·) 2 November 194J. Dismissal, 
Corps•. ) total forfeitures and confine

) ment for three (3) years. 

OPINION of the BOARD OF REVIEW 
ROUNre, HEPBURN and ~CK, Judge Advocates 

l., The record of trial in the case ·or the officer named above 
has been examined by the Board or Review and the Board submits this, 
its ·opinion., to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Speci
ficat,ions: 

CHARGE Ia Violati9n of the 94th Article of War. 

Specification: In that Second Lieutenant Robert L. camp, · 
Air Corps, 94th Two-Engine Flying Training Squadron, 
Turner Field., Albany., Georgia, did at Turner Field, 
Albany, Georgia., on or about 1 September 1943., felonious
ly take., steal and carry away, one .45 caliber auto
matic pistol, 111911., complete with magazine assembly., 
Number 5741., and leather pistol holster., Ml916, of the 
value of about $29.00, property of the United State~., 
furnished and intended for .the military .service thereof. 

CHARGE II: Violation of the 93rd Article of War. 

Specification l: In that Second Lieutenant Robert L. Camp., 
Air Corps., 94th Two-Engine Flying Training Squadron, 
Turner Field., Albany, Georgia, did at Turner Field., 
Albany, Georgia., on or about 1 October 1943, felon
iously take, steal., and carcy away one Omega wrist 
watch, shock-proof silver case and crystal, silver 
numeral diil., with gold and silver stretchable band, 
value about $50.00, the property of First Lieutenant 
George L. Bailes., Jr• ., Turner Field, Albany, Georgia. 



·(202) 

Speci!ication- 2: In that Second Lieutenant Robert L. Camp, 
Air Corps, 94th Two-Engine Flying Training Squadron, 
Turner Field., Albany., Georgia., did at Turner Field, 
Albany., Georgia., on or about 4 October 1943., felon
iously take, steal and carry away one pair o! Bausch & 
Lomb Ray-ban Anti-glare sun glasses and tan leather 
case, value about $12.00., the property of Aviation 
Cadet Carl w. Clad.er, .Aviation Cadet Detachment., Turner 
Field, Albany, Georgia. 

Speci!ication 3: In that Second Lieutenant Robert L. Camp., 
Air Corps., 94th Two-Engine Flying Training Squadron., 
Turner Field., Albany., Georgia, did at Turner Field., 
Albany., Georgia., on or about 8 October 1943, felon
iously take., steal., and carry away one Longine wrist 

. watch., gold case, gold numeral dial., with tan leather 
strap., value about $.50.001 the property of Captain John 
B. Milling., Turner Field, Albany, Georgia. 

CHARGE III: Violation o! the 95th Article of war. 

Speci!ication l: In that Second Lieutenant Robert L. Camp, 
Air Corps, 94th Two-Engine Flying Training Squadron, 
Turner Field., Albany, Georgia, did at Turner Field, 
Albany, Georgia, on or about 9 October 1943, with 
intent to deceive Captain John F. Moynihan., Air 
Corps., Provost Marsnal., Turner Field, Albany., Georgia, 
officially state.to the said Captain John F. Moynihan 
that he had found a .45 caliber automatic pistol., model 
Ml911 complete with magazine assembly Number 5741 and 
leather pistol holster 1!1916 property of the United 
States on the banks of the Flint River while fishing, 
which statement was known by the said Second Lieuten
ant Robert L. Camp to be untrue in that he had felon
iously taken, stolen and carried away the said .45 
caliber automatic pistol and leather holster on or 
about l September 1943 from the quarters of First 
Lieutenant Richard H. Boehme., Air Corps., Turner Field., 
Albany., Georgia. 

Accused pleaded not guilty to and was found guilty of all Charges and 
Specifications. No evidence of previous convictions was introduced at 
the trial. He was sentenced to be dismissed the service., to forfeit 
all pay and allowances due or to become due and to be confined at hard 
labor, at such place as the reviewing authority might direct., for five 
years. The reviewing authority approved the sentence., but remitted 
two years of the confinement imposed., and forwarded the record of trial 
for ~ction under Article of War 48. 

- 2 -
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J. The evidence for the prosecution may be briefly summariz~d 
as follows: 

Accused, during the months_ of September and October, 1~43, was 
a second lieutenant attached to the 94th 1'wo-Engine Flying Training 
Squadron, stationed at Turner Field, Albany., Georgia. 

On 25 August 1943 First Lieutenant Richard H. Boehme, Air Corps, 
while stationed at Turner Field, drew from the ordnance property 
officer on duty there~ 1U911, caliber .45, automatic pistol., serial 
number 5741, together with a holster, magazine and ammunition, which 
articles were so obtained for possible emergency use on an extended, 
cross-country flight which.Lieutenant Bpefune contemplated making. 
After making the trip Lieutenant Boehme was unable, because of late 
arrival at the field _on l September 194.3, to return the property to 
the ordnance property officer and he therefore placed the gun, 
holster and magazine in a bureau drawer in his room in the bachelor 
off~cers• quarters. Late on the evening of the next day he discovered they 
were missing and although he made a search he did not find them. He 
reported his loss to the Director of Training, Colonel Howard C. Stelling, 
and to thf!_provost marshal's office (R. 6, 7, 8; Pros. Ex. A). 

On 2 October 1943 First Lieutenant George L. Bailes, Air Corps, 
stationed at Turner Field., at about 10:30 a.m., left his watch on a 
table in nis room while he W13nt out to participate in athletics. The 
orderly., ·whos·e duty it was to m:ike up the beds in the quarters, saw the 
watch lying on the table where Lieutenant Bailes had left it. Upon 
the lieutenant's return at about 11:.30 a.m. the watch was gone and 
although a search was made it was not found. He had given no one 
permission to take the watch. Report of the loss was imii;ediately ma.de 
to the military police headquarters. The watch was an Omega wrist 
".'fatch which had certain scratches upon the case caused by the rods which 
held the band to the watch and by which marks.Lieutenant Bailes could 
positively identify it. The band itself was somewhat worn so that 
some ,of the springs had protruded through the metal (R. 10., 11). 

On 4 October 194.3 Aviation Cadet Carl W. Clader., stationed at 
Turner Field, was the owner of and had in·his possession a pair of 
•Ray Ban• sunglasses which hc·had placed on a shelf in his room prior 
to Saturday inspection. When he looked for them several days later 
they were missing. He had.given no one per.nission to take them: The 
glasses the~selves had marks of identification upon them in that the 
left lens was chipped next to the nose clip and the left ann piece was 
bent. They were inclosed in a case which bore Lieutenant Clader 1s 
name (R. 16., 17). 
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On 8 October 1943 Captain John B. Milling, Coast Artillery Corps, 
stationed at Turner Field, removed from his person a Longine wrist watch 
of which he was the owner. He placed the watch in a dressing kit on the 
clothes press in his room and left to participate in athletic exercises. 
Y(nen he returned an hour later the watch was missing. The watch had two. 
lugs on it for removing the back and they were slightly corroded by 
perspiration and the back had a slignt dent in it. 'l'he wrist band was 
of yellow pigskin from which •the string was pulled out• next to where 
the stud fastened to the watch {R. 13-15). · · 

On 9 October 1943 Captain John F. Moynihan, Provost Marshal, and 
Staff· Sergeant Peter J. McGoldrick, 942nd Guard Squadron, v,ent to the 
office of Lieutenant Colonel William S. Cook at Turner Field and re- . 
ported that, upon investigation, they had discovered clues with regard 
to the theft of articles from the oachelor officers' quarters. To
gether they went to the office of Colonel Howard c. Stelling, Acting· 
Commanding Officer, and based upon their discoveries, requested 
permission to search accused's quarters (R. 28, 38). Colonel Stelling 
granted the request and directed then to continue the investigation 
(R. 32) •. Accused was, however, preparing at that time to clear the post 
and had packed all of his lubi;age pr_eparatory to leaving (F.. 29). He 
was, consequently, taken to headquarters where, .in his.presence and 
with his consent (R._22) and in the presence of Colonel Stelling and 
Lieutenant Colonel Cook, ·a11 of his luggage was unpacked and the articles 
were removed from the bags by Captain ;,:oynihan &.nd Sergeant McGoldrick 
(R. 18, 28, 38). Vinile Captain Moynihan was unpacking the bags he asked 
accused whether he owned a pistol anci he replied that he did not (R. 19, 
22, 24, 28). Thereupon the captain took from one of the bags a tovrel 
which, when unrolled, disclosed an 11U911 caliber .45 automatic pistol 
{R. 18, ~2, 28, 38). The serial number of the pistol was immediately 
checked and found to agree with the serial number of the pistol which 
Lieutenant Boehme had reported missing (R. 18, 28, 40). Colonel Stelling 
then warned accused of his rights and advis~d him that anything he might 
say could be used against him (R. 34, 35, 40). Tihen the pistol was 
uncovered Captain Moynihan then asked accused where he got it and 
he stateo he had found it by a river whi~e he was out fishing one day 
(R. 19, 21, 28, 34, 36, 41). After about half an hour accused ad-
mitted he had taken the pistol from Lieutenant ~oehme•s room in the 
bachelor officers• quarters (R: 21, 23, 34, 35, 41) and had tried to pawn 
it (R. 33). Also found in accused's luggaee·at the time of the search 
were the holster, the magazine clip, a pair of sunglasses and the band 
of the Longine wrist watch, all of which were missing from the roores of 
officers in the bachelor officers I quarters {R. 20, 38, 39, 40). Two days 
later, while in the hospital, after being again warned of his rights, ac
cused was asked about the watch band found in his luggage and _he stated that 
the watch to which it w~~ originally attached and which he had taken from 
tne officers' quarters was in a shirt which was packed µi his bedding roll 
stored in the officers• quarters, and upon going to the quarters and ob-
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taining the bedding roll the watch was found in the shirt pocket by 
· Captq,.in Moynihan and Sergeant McGoldrick (R. 20, 40). 

While accused's luggage was being searched at headquarters 
Lieutenant Colonel Cook moved a newspaper lying on a desk in the room 
aiqd discovered an Omega watch underneath (R. 19, 26, 28, 29, 33, 39). 
When accused was asked whether:he placed it there he admitted he had 
taken it from his pocket and put it on the desk (R. 33, 34, 37). 

Durine the course of two or three hours of investigation, and 
after having been warned of his rights, accused admitted taking the 
pistol (R. 21, 34, 41), the sunglasses (R. 20), the Omega l"I'ist watch 
(R. 37, 41) and the Longine '\";atch (R. 41) from rooms in bachelor 
officers• quarters. The pistol holster and clip were identified as 
identical with the articles issued by the ordnance property officer to 
Lieutenant Boehme on memorandum receipt (R. 18, 2s,· 40; Pros. Ex. A); 
the' Omega watch was identified by Lieutenant Bailes ·as his property 
(R. 11; Pros. Ex. C); the Longine watch was identified as his by 
Captain Milling (R. 15; Pros. Ex, D); and the sunglasses were identi
fied bJ the owner, Cadet Clader (R. 17; Pros. Ex. E). 

An expert opinion witness estimated the ~arket value of each wrist 
watch. to be between tLiO and $50 (R. 30, 31) and of the sunglasses to be 
$10 (R. 31). The values of the pistol, holster and magazine assembly 
were shown by the ordnance price manual to be $26.42, $1.98 and $1.47, 
respectively (R. 9). 

·4. Accused, when advised of his rights at the trial, elected to 
remain silent and offered no testimony in his behalf. 

5: It clearly appears from the uncontradicted evidence of the 
prosecution that.a pistol, with holster and ammunition clip, and Omega 
wrist watch, a Longine wrist watch, and a pair of ttRay Bann sun~lasses 
were taken, without authority or permission of the owners thereof, from 
private rooms in the bachelor officers' quarters at Turner Field, Georgia, 
on 1 September and 1, 4 and 8 October 1943. It is equally clear from 
unrebutted testimony that all of these articles were found, on 9 and 11 
October 1943, in personal luggaee of accused at a time when he had packed 
all of his possessions and was about to leave the post. Even though · 
nothing else hcd been shown, this, of itself, would have been legally 
sufficient to support a finding of guilt of the larceny of the articles, 
for, when found in possession of recently stolen goods it was incumbent 
upon accused to directly give a credible account of how the articles 
came into his possession. It is apparent that this the accused was 
unable to do without admitting his guilt and, after being warned of his rights, 
and evidently realizing the impossibility of refuting ths plain evidence 
of his thefts, ne admitted stealing.each of the articles from rooms of the 
owners in the bachelor officers• quarters. 

- 5 -
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The corput delicti of each offense having been proved~ the ?onfes

sions of accused, none of which appear t.o have been of an involuntary 
nature or made under any promise of favor, fear of punish.T.ent or other 
coe~cion, were admissible.· The ownership of the articles ~d the value 
of each, as well as the fact that the pistol, holster and magazine assembly 
were property of the United States furnished and intsnded for military 
·use, were properly established. The admissions and confessions, toeether 
with tha evidence of _the ownership,_ the loss and the value of each 
article, clearly established every element of the alleged· larcenies 
beyond every-reasonable doubt•. 

· It is evident from the record that defense counsel misinterpreted 
the sigi;,ificance and import of the warnings given to accused regarding 
his rights at the time his luggage was beinc examined; for, _by the 
nature of his cross-examination and remarks made by him he s~emed to be 
of the opinion-that no statement made by accused in answer to questions 
propounded to him during the examination could be deemed an nofficial0 

statement unless made after accused had been warned of his rights. The 
matter cf properly warning an accused person of his rights deterrirl.nes 
the admissibilit~ of a confession but in no way affects the competency 
or admissibility of ad.--nissions. Therefore, whether accused was or was 
not vrarned of his riehts before he undertook to state where he had ob
tained the pistol found in his luggaee is of no moment in the determination 
of whether such statement was a false, official statement. Only two 
matters need be considered: (1) Has the statement made in an official 
inquiry a."l.d (2) was it false. 

Obviously it was the duty of the provost marshal to make the 
exa'llination in question. It was not only peculiarly w:i.tp.in his province 
to-investigate thefts occurring at his station,. on his own initiative, 
but, in this instance, he had been specifically directed by the acting 
commanding officer to do so. It would be specious to argue that accused 
did not understand, until formally warned of !].is rights, what was in 
progres_s at t..he time when he was directed to report to post headquarters 
where, in the presence of Colonel Stelling and Lieutenant Colonel Cook, the 
provost marshal made a search of his lu~gage. :SVery indication pointed to the 
fact that this was an official investigation of the gravest sort. The 
purpose was obvious and any statement made by accused in answer to any 
inquiry made by any of his superior officers touching the matter under 
investigation was an official statement the falsity of which would subject 
accused to ·prosecution for making it. ''. 

There is no doubt about the falsity of the statement made by ac
cused to the effect th~t the pistol which was taken from his baggage 
was one which he had found on the banks of .a river one day l'lhile he was 
fishing. It was a deliberate falsehood made for the purpoce of deluding 
the investigators for the time being, and in the hope of evading the 
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implication of the theft which accused soon after confessed. Here the 
false statement was willfully made with the intent to deceive. That 
accused did later, and during the same investigation, confess the theft 
could not alter his responsibility for the offense thus committed nor 
did it absolve him from guilt. Even though accused recanted and told' 
the truth this is a circumstance for the consideration or the confirm
ing authority and such action did not purge or condone the offense. 
(CM 231445, Teixeira). 

6. Accused is 23 years and 6 months of age and unmarried. Records 
of the War Department disclose that he was born in Newtonville, Massachu
setts, was graduated from high school and attended the University o! C&l.i
foIT..ia £or 1-i years, majoring in mining engineering. From 25 August 1936 
to l June 1940 and from 25 August 1940 to 10 September 1941 he was a 
student in Reserve Officers Training Corps. He enlisted in the Air Corps 
on 6 March 1942 and after pursuing a course of training~~ an aviation cadet 
was comnissioned a second lieutenant, Air-Reserve and assigned to active 
duty at Turner Field, Georgia on 29 April 1943. 

/ 

7. The court was legally constituted and had jurisdiction or the 
accused and the. offenses charged. No errors injuriously affecting the 
substantial rights of accused were committed during the trial. In the 
opinion of the Board or Review the record of trial is legally sufficient 
to support the findings and the sentence and to warrant confirmation 
of the sentence. A sentence of dismissal is authorized'~pon conviction 

. of a violation or either Article or War 93 or Article of War 94. 

Judge Advocate 

Judge Advocate 

Judge Advocate 

- ? -
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1st Ind. 

war Department, J.A.G.O., 23 D[C /'34) - To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Boo.rd of Review in the 
case of Second Lieutenant Robert L. C~mp (0-799731), Air Corps. 

2. I concur in the opinion of the Boo.rd of Revif'ffl that the 
record of trial is legal]y_sufficient to support the findings a,nd 
sentence and to warrant confir~tion thereof•. I recommend t!1at the 
sentence as approved by the reviewing authority be confirmed and 
carried into execution, and that the Eastern Branch, United States 
Discipl:ip.ary Barracks, Beekman, New York, be designated as the place 
of confinement. · 

3. Consideration has been given to the attached copies of the. 
corranunication from Senator H. C. Ledge, Jr. and its inclosure. 

4. Jnclosed are a dz:aft of a letter for your signature trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendat~on, should such action meet with approval. 

~ Q... -~-~ -----. 

Myron C. Cramer, 
J&l.jor General, 

4 Inols. The Judge Advocate General. 
l - Record of trial 
2 - Dft. ltr. for sig. S/W 
3 - Form of action 
4 - Cya. comm. from Sena tor 

H.C.I,odge,Jr. with incl. 

(Sentence as approved by" reviewing authority--confinned. 
G._C.M.O. 43, Z7 Jan 1944) . 
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WAR.DEPART~NT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 244160 l Of C 1943 

U N I T E D S T A T E S ) ARMY AIR FORCES 
) EASTERN' .FLilNG TRAL'lfING COM!iA.'PID 

v. 

Second Lieutenant OLIVER R. 

) 
) 
) 

Trial by G.C.M., convened at 
Tuskegee Army Air Field, 
Tuskegee, Alabama, 22 October 

POPE, Jr. (0-1580174), 
Quartermaster Corps. 

)
) 

1943. Dismissal. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

1. The Board or Review has examined the record of trial in the 
case of the officer above-named and submits this, its opinion, to The 
Judge Advocate General. ' 

2. The accused was tried upon the following Charee and Specifi-
cations: 

CHARGE: Violation or the 95th Article of War. 

Specification 1: In that Second Lieutenant Oliver R. Pope, Jr., 
66th AAFFTD, Tuskegee Institute, Alabama, did, at Tuskegee 
Army Air Field, Tuskegee, Alabama, on or about August 10, 
194.3, with intent to defraud, wrongf"ully and unl.aw:f'ully 
make and utter to the Tuskegee Army Air Field Exchange, 
Tuskegee, Alabama, a certain check in words and figures 
as follows: 

Columbus, Ga. August 10, 194.3. No. 6 

FIRST NATIONAL BANK 64-58 
6 

Pay to the 
Order of ______c_AS=H_______$ 40.00 

FORTY DOLLARS** - - & No/100 DOLLARS 

For ___ Oliver R, Pope, Jr, 
2nd Lt., QMC 0-1580174 

(W9) 

and by means thereof, did fraudulently obtain from the 
Tuskegee Army Air Field Exchange, Tuskegee, Alabama, the 



(210) sum of Fort1 Dollars ($40.00) in payment thereof, he the 
said Oliver R. Pope, Jr., then well knowing_that he did 
not have and not intending that he should have suff'-4 ~ient 
funds in the First National Bank of Columbus, Georgia for 
the payment of the said check. 

Specif'ication 2: Same form as Specification 1, but alleging 
check dated 2 August 194.3, payable to the order o! cash, 
made and uttered to the Tuskegee Army Air Field Exchan~, 
Tuskegee, Alabama, and fraudulentl1 obtaining thereby'$45. 

Specification .3: Same form as Specification 1, but alleging 
check dated 28 July 194.3, payable to.the order of cash, 
made and uttered to the Tuskegee Army Air _Field Exchanse, 
Tuskegee, Alabama, and fraudulently obtaining thereby $15. 

Specification 4: Same form as Specification 1, but alleging 
check dated 1 August 194.3, payable to the order of cash, 
made and uttered to Joseph c. Mills, 2nd Lt., A.O., and 
fraudulently obtaining thereby $.30.· _ 

Specification 5: Same form as Specification 1, but alleging 
check dated l August 1943, payable to the ozver of' cash, 
made and uttered to Joseph c. Mills, 2nd Lt., A.c:, and 
rraudulently obtaining thereby $40. 

Specification 6: (Finding or not guilty). 

Specification 7: In that Second Lieutenant Oliver R. Pope, Jr., 
66th AAFFTD, Tuskegee Institute, Alabama, being indebted 
to the Chancellor Company, Columbus, Ga., in the sum of 
Two Hundred, Thirty-Two Dollars and twenty-five cents 
($232.25) !or merchandise, which amount became due and 
payable on or about 8 May 194.3, did at Fort Benning, Ga., 
and Tuskegee Army Air Field, Tuskegee, Alabama, and 66th 
AAF Flying Training Detachment, Moton Field, Tuskegee 
Institute, Alabama, from 8 May 194.3 to JO August 1943, 
dishonorably fail and neglect to pay said debt. 

Specification 8: In that Second Lieutenant Oliver R. Pope, Jr., 
66th AAFFTD, Tuskegee Institute, Alabama, did, at Tuskegee 
Army Air Field, Tuskegee, Alabama., on or about 24 August ' 
1943, with intent to deceive Captain John G. Penn, A.O., 
o!ficially state to the said John G. Penn, that he the 
said Oliver R. Pope, had in the preceeding week at the 
Tuskegee Institute U. s. Post Office a.t Tuskegee Institute., 
Alabama, purchase au. s. Post Of!ice money order in 
the sum of fifty (;50.00) dollars and had sent the sum 
to the Chancellor Company at Columbus, Georgia, 
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which statement was known by the said Oliver R. Pope, Jr. 
to be untrue in that he had not purchased an:y money order 
during the week prec~ding the making·or the said statement 
and he had not sent any money order to the Chancellor 
Company or Columbus,·Georgia at or about the time claimed. 

Specification 91 (Finding or not guilty). 

Specification 10: (Finding or not guilty). 

He pleaded not guilty to all Specifications and the Charge and was tound 
not guilty or Specifications 6, 9 and 10, but guilty or Specif'ications 1 - 5 
inclusive, 7 and 8 and or the Charge. He was e,entenced to be dismissed the 
service. The reviewing authority approved the sentence and forwarded the 
record or trial tor action under Article or War 48. 

3. The evidence tor the prosecution shows that during the month of 
December 1942, the accused purchased f'rom the Chancellor Company, Columbus, 
Georgia, uniforms to the extent of about $128 upon usual credit terms which, 
according to the creditor's records, was unpaid on 8 May 1943 when he 
purchased additional items of the value or about $104.25, increasing the 
aggregate or the account to $2.32.25. In reply to a request for payment for 
the first purchases, the accused, on 12 May 1943, wrote that in the preceding 
January he had given the money to pay the account to another officer, now 
overseas, for delivery to the creditor and that, if it had'not been delivered, 
he suggested payment by installments with "post dated" checks. No payment 
whatsoever was made on the account until 2 August 1943 when the accused sent 
in a check for $128, which, when presented to the bank, was returned unpaid, 
marked "insufficient :t"unds". Shortly prior to the trial the accused had ma.de 
"satisfactory" arrangements about the account by making a partial payment and. 
executing checks for the balance to be presented !or payment at agreed f'uture 
dates (R. 17-24; Pros. Exs. 14-17). . 

On 28 July 1943 and on 1 and 2 August 1943, the accused drew three 
checks on the First National Bank, Columbus, Georgia, in the sums of $15, $40 
and $45 respectively, which he cashed at the Post Exchange, Tuskegee Army Air 
Field. On 1 August 1943, the accused also prevailed upon a brother officer 
to cash for him two checks, similarly drawn upon the same bank, in the aggre
gate sum of $70, which were endorsed by the party cashing them and the cash 
therefor received from th~ same Post Exchange. The five checks, described in 
Specifications 1 through 5 inclusive, were duly presented to the bank and were 
all returned unpaid and marked "insufficient :t"unds 11 • On 25 August 1943, the 
accused wrote the Post Exchange to present the checks to the bank again but 
it was not until 25 September 1943 that the accused sent the Post Exchange a 
$70 money order to pay two of the checks and on the day of' trial the accused 
delivered to the Post Exchange Officer a check, which had not yet cleared the 
bank, to pay the other three checks. The ledger sheetsof accused's bank 
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account were ad.mitted in evidence and ehow that his account was continuously 
overdrawn trom 28 May 1943 until 17 September 1943 without any deposits 
having been made thereto (R. 7-11, 11-14, 14-17; Pros. Exs. l-13). 

On 24 August 1943, the accused, after explanation or his rights, 
was being questioned about his financial difficulties by a superior of
ficer, who was told by the accused that a few days before he had forwarded 
the dhancellor Company a $50 money order, secured by him at the Tuskegee 
Institute Post Office but he did not have the receipt therefor and the 
records of the post office failed to reveal the issuance of it as claimed. 
The accused at that time when confronted with such information admitted the 
falsity of the statement and requested that charges be not filed and that 
he be given another chance (R. 28-29, 29-JO, 33-34, 34-37; Pros. Ex. 20). 

4. The evidence for the defense shows that one of his brother officers 
considers the accused to be of good reputation for paying his obligations. 
This opinion of him was also entertained by a civilian Red Cross employee 
who had known him for five years and who knew of his financial troubles and 
would have assisted him if he had been so requested. The accused, having 
been advised of his rights as a witness, testified that his embarrassed 
financial situation had been occasioned largely by his effort to purchase and 
operate an automobile, that he knew the checks above-described were issued 
upon his overdrawn account, that he trusted that he would secure funds which 
he intended to deposit prior to the banks dishonoring the checks, and th.at 
he had told his superior officer th.at the $50 money order was to be purchased 
and not that it had been purchased. Upon cross-examination, however, he ad
mitted the falsity of his statement concerning the money order, his knowledge 
ot the seriousness or cashing checks without having funds upon deposit suf
ficient to pay them and his failure to seek financial assistance from his 
relatives or friends (R. 37, 38-39, 39-49). . 

5. Specifications l through 5 inclusive, allege that the accused on 
specified dates and at designated places "with intent to defraud, wrongfully 
and unlawf'ully" made and uttered to specified parties certain described 
checks, drawn upon a named bank, whereby he "fraudulently" obtained from 
the parties cashing them money therefor when he well knew that he did not 
have, and not intending that he should have, sufficient funds in the named 
bank for the payment thereof. The offenses are alleged as violations of 
Article of War 95 an~ by the following applicable authority are so condemned: 

"Instances of violation of this article (95) are: 

11 * * * giving a check on a bank where he ],-.nows or reasonably 
should know there are no funds to meet it, and without intending 
that there should be; * * *" (MCM, 1928, par. 151). 

The testimony of the person cashing the checks, the checks them
selves and the proven extended overdrawn condition of accused's bank account 
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show beyond a reasonable doubt that the accused cashed the checks when hi13 
) 

knew that he did not have on deposit funds to pay them and the fact that 
no deposit whatsoever was made in the account during the period of time 
involved conclusively demonstrates that he did not intend to have tunds on 
deposit to pay them, when presented. The accused 1s own testimony, like~ise, 
admits these matters. The inference is, therefore, inescapable.that his 
actions resulted from a fraudulent intent. The guilt of the accused of the 
offenses alleged in Specif'ications 1 through 5 inclusive, is conclusively 
established by the evidence which supports the findings ot guilty thereof 
and or the Charge. 

6. Specification 7 e.lleges that the accused, being indebted to the 
Chancellor Company in the sum of $232.25, dishonorably tailed and neglected 
to 'PB-7 it from 8 May 1943 until 30 August 1943. Dishonorable neglect to' pay 
a debt is a violation ot Article of War 95 (MCM, 1928, par. 151). Dishonor
able neglect to pay a debt means such neglect as is characterized by deceit 
or a fraudulent design to evade payment. (CM 22CJ760 and CM 221833 (1942) 
Bull~JAG {1942) Vol. I, sec. 453 (13), pp. 22 and 106). 

The evidence shows that the account was created in the greater 
part during December 1942 and was augmented in May 1943 at which time the 
accused wrote the creditor a letter seeking to place the blame for the non
payment or the original indebtedness upon the intimated dishonesty of an 
unnamed brother officer, then overseas. Upon the strength.of his protesta
tions of a desire to make payment and the aforementioned explanation ot his 
nonpayment, Justifiably found spurious by the court, he secured the extension 
or further credit. His actions .relative to the increased account between 
8 May 1943 and JO August 1943 were no dif'ferent than they were before and 
he made no.payment thereon whatsoever except by a check which was dishonored. 
Even at the time or trial, the account was unpaid although he had nsatisried" 
it by making a small payment and giving checks for the balance with no 
assurance that they would be honored when presented to the bank. The accused's 
actions concerning the account for a protracted period or almost a year 
reflect a studied design and scheme to deceitfully and fraudulently avoid 
and evade the payment thereof. ConsequenUy, the evidence supports the 
findings of guilty of Specification 7 and of the Charge beyond a reasonable 
doubt. 

7. Specification 8 alleges that the accused on 24 August 1943, with 
intent to deceive his·superior officer officialy stated to him that he, the 
accused, during the preceding week had purchased at a named post ortice a 
money order and had sent it to a. certain creditor when the accuse~ knew such 
statement was untrue. "Knowingly- making a false official statement• is a 
violation of Article or War 95 (MCM, 1928, par. 151). 

The evidence conclusively shows that the statement was made as 
alleged, that it was false and that it was known by the accused, when he 
made it, to be untrue. Its purpose was none o-fher tru!.n to deceive the 
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officer to whom it was made. Furthermore, the testimony or the accused 
admits these raots. The evidence therefore, beyond a reasonable doubt, 

·supports the findings or guilty or Specification 8 and or the Charge. 

8. The accused is about 25 years or age. The records of the War 
. Department show that he has had enlisted service from 6 January 1942 until 
16 Ootober 1942 when he was commissioned a second. lieutenant upon completion 
or Officers Candidate School and that he has had active duty as an officer 
since the latter date • .,. 

9. The court was legally constituted. No errors injuriously affect
ing the substantial rights or the accused were committed during the trial. 
For the reasons stated the Board of Review is or the opinion that the record 
or trial is legally sufficient to support the findings of guilty of Specifi• 
cations l through 5 inclusive, and 7 and 8 and or the Charge and the sentence, 
and to warrant confirmation thereof. Dismissal is mandatory upon conviction 
of a violation of Article or War 95. 

~C~Judge Advocate. 

F~~ ,Judge Advocate. 

&.,_._........~----..-a--,-,-~-----' Judge Advocate. 
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SPJGN 
-CM 244160 

1st Ind. 

Viar Department, J .A.G.O., 11 DEC 1943 - To the SecretA..7 of 1:lfR.r. 

1. Herewith transmitted for the action of the President ar~ 
the record of trial and the opinion of the ?:oa.rd of Review in the 
case -0f Second Lieutenant Oliver~. Pope, Jr. (0-1580174), Quarter
master Corps. 

2. I concur in the opinion or the Board of Review that the 
record of trial is legally sufficient to ~upport the findings and 
sentence and to warrant confinnation thereof. I recommend that 
the sentence of dismissal be confirmed. and ordered executed. 

J. Inclosed are a draft of a letter for your sienature, trans
mittin~ the record to the President for his action, and a f'onn of 
Executive action desi~ed to c.o.rr.r into effect the foregoir.g rcco:n
mendation, should such action meet with approval. 

!.tY'ron C. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

1 - Reccrd of trial. 
2 -· Dft. ltr. for sig. - ...-~/,·r 
3 - Form of action. 

(Sentence confinned. G.C.M.O. 66, 15 Feb 1944) 





,'lA.R DEPART:m~T · 
Army Service Forces 

In the Office of The Judge Advocate General 
~[ashington, D.C. (217) 

SPJGQ 
CM 244212 

2 Ll NOV IS43 
UNITED STATES ) ARMY GROUND FCRCES 

) REPIACK:.1ENT DEPOT NUMB.HR TWO 
v. ) 

) Trial by G. C. }!. , convened at 
Second Lieutenant DAVID J. ) Fort Ord, California, 9 
i!A.CFARIANE (0-1305615), ) November 1943. Dismissal, 
Infantry. ) total forfeitures and can

) fine:nent for five (5) years. 

OPINICU of the Bo.lliD OF REVlli'v'( 
ROUNDS, HEPBUfu"i and FREDERICK, Judge advocates. 

1. The record of trial in the case of the officer named above 
has. been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upcn the following Charges and Specifica
tionss 

CHARGE Is Violation of' the 96th Article of War. 

Specification: In that Second Lieutenant David J • 
.:JacF'arlane, Infantry, Officers School, 
Army Ground Forces Replacement Depot. 
Nu::nber Two, Fort Ord, California, did, 
at the Monterey Hotel, YA:onterey, 
Californi9., on or about 31 October 
1943, attempt to commit the crime of 
sodomy, by feloniously and aga:inst the 
order of nature, attempt to have carnal 
connection, per os, with Sergeant 
Wallace I . .li:isner, 543rd Headquarters 
Company, Second Battalion, ftlgineer Boat 
and Shore F:egiment, Fort Ord, California, 
a male person. 

CHARGE II: Violation of' the 95th Article of ,ia.r. 

Specification: In that Second Lieutenant David J. 
Iib.cFarlane, Infantry, Officers School, 
.l\.rllly Ground Forces Replacement Depot 
Number Two, Fort Ord, California, did, 
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at the Monterey Hotel, Monterey, 
California, on or about 31 October 
1943, in an immoral and disgraceful 
ma.rmer, go to bed with and fondle 
the private parts of Sergeant \·iallace 
I. Eisner, 543rd Head quarters C o:npa.ny, 
Second Battalion, Engineer Boat and 
Shore Regiment, Fort Ord, California, 

· a ma.le person. 

A. motion of defense counsel to strike Charge II and its Specification, 
on the ground that it is a lesser included Qffense embodied within the 
offense alleged in the Specification of Charge I, was denied. Accused 
pleaded not guiJ.ty to, and was found ruilty of, both Charges and Speci
fications. No evidence of previous convictions was introduced at the 
trial. Ha was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due and to be confined at hard labor 
at such place as the reviewing authority may direct for a period of 
five years. The reviewing authority approved the sentence and for
ward.ed the record of trial for action 'J.Ilder Article of War 48. 

J. For the prosecution it was shown, by competent evidence, that 
accused is a commissioned officer assigned to the Officers School, 
Army Ground :Forces Replacement Depot No. 2, stationed at Fort Ord, 
Califoniia_(R. 7, 8) • 

.A.t about 9:30 p.m. on the evening of 31 October 1943, accused 
met Sergeant Wallace I.Eisner, Headquarters Company, Second Battalion, 
543rd Engineer Boat and Shore Regiment, outside of the Casa lfunras 
night club in Monterey, California (R. 10). They were total strangers 
but accused, without further preliminaries, suggested that the sergeant 
go uptown with him, get a hotel room and spend the night with him. 
Both had been drinking but not excessively (R. 11). The sergeant 
agreed and they then walked about four blocks to the Monterey Hotel 
where the sergeant waited until accused procured a roorn and motioned 
for him to come upstairs. The room to ·which they went had a double 
bed and a cot in it. 'I'he sergeant proceeded to undress and occupy 
the cot, vmereupon accused told him he could not sleep there as the 
cot had been rented to another party, and that he should sleep with 
him in the double bed. Thinking nothing of it Sergeant Eisner tften 
took off all of his clothes except his underwear•. Accused did likewise 
and, being already in bed, invited the sergeant to get into bed, pull
ing the covers back for him. 'o'lhen in bed, the sergeant started to go 
to sleep but accused asked perinission to put his arm around him and, 
receiving no answer, did put his arm. around tiie upper pa.rt of his body 
and laid his head underneath the sergeant• s arm in such a way that the 
sergeant• s hand was in his hair. After lying in that position for a 
minute or so, accused ran his arm down to the sergeant• s private parts. 
and began to fondle his penis, taking it in his hand and squeezing it. 
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The sergeant then rolled over to keep away from him. Accused never
theless persisted and threw his leg over the sergeant's body. at 
this point the sergeant took accused's hair in his hand, ~ulled accused 
from him, jumped out of bed,•turned en the lights and started dressing. 
),hen accused asked him where he -.vas going he stated he was going to 
meet someone uptovm and left the room, completing his dressing in the 
hall. 'l'he sergeant went to the lobby.and called the military police, 
who told him to wait there until they arrived (R. 12-14). 

Both accused and Sergeant Eisner were stationed for duty 
at Fort Ord, California, which was only eight miles from hlonterey, 
California (R. 3, 9). 

-, 

Before charges were prepared against accused, Lieutenant 
Colonel Douglas V. Robinson, also an officer of the Army Ground Forces 
Replacement Depot No. 2, investigated the alleged offense and in an 
intervie~· with accused at the Escort Station at Fort Ord on 31 October 
1943 showed accused a statement which Sergeant .J::isner had given to him. 
accused had been warned of his rights by Lieutenant Colonel Robinson 
and admitted that he knew what his rights were. Ch this occasion he 
stated that he did not remember much of wha. t had happened on the night 
of 31 October 1943 because he was very drunk but denied he rad done any 
of the things alleged in Sergeant Eisner's statement. 

On 6 November 1943 Lieutenant Colonel Robinson had another 
interview with accused and, after he had again warned him of his rights, 
accused i"II'ote out a statement in his am hand which, after some change 
agreed to by accused, was reduced to typewriting and signed by accused. 
This confession admitted his going to bed with Sergeant .b:isner aft.er 
procuring a room at the Monterey Hotel; that he placed his hand on 
Eisner's penis and did so with intent to commit sodomy, per os, with 
him (R. 15-23; Ex. A). • 

4. .1\ccused, having been advised of his rights, elected to remain 
silent and offered no testimony in his behalf (R. 22). 

5. · There is not the slightest doubt about the guilt of accused 
on the Charge of attempt to commit sodomy as alleged in the Specification 
of Charge I. The testimony of the prospective pathic and the confession 
of accused conclusively establish the elements of the crime. 

The cnly question requiring determination is whether accused 
may also be held guilty of' a violation of Article of War 95 because of 
misconduct which was necessarily embraced within the Charge laid under 
.Article of ifar 96, and of which he was found guilty. Since the ::.anual 
for Courts-i~rtial provides that Article of War 95 "includes acts 
na.de punishable by any other Article of \'Jar, provided such acts amount 
to conduct unbecoming an officer and a gentleman" (:p3,r. 151, M.Cd. 
1928), there can be no necessity for extended discussion' of the matter. 

- 3 
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lascivious conduct whereby an officer, with the :intent to conunit 
sodomy; per os, entices an enlisted man into a hotel room and, when 
in bed, embraces him and fondles his penis, is of the most dis
graceful and dishonorable character and one guilty of such conduct 
is unfit to associate with any honorable gentlemen. There can be 

·no ~learer case of conduct "which, in dishonoring or disgracing the 
mdividui:il lY::lrsonally as a gentlerlaln, se1rjou.:;l.y cornIJrises his· position 
as an officer and a gentleman and e,µi.ibits hi.11 as morally umvorthy 
to remain a member of the honorable profession of arms." 

6. A.ccused is 23 years and 6 months of age. Records of the 
War Department disclose that he was born in Glasgow, Scotland, but 
became a citizen of the United States upon the naturalization of his 
father. He was graduated from high school in 1938 and was employed 
as a mechanic in the manufacture of aeroplane motors prior to his 

·entry mto service. He Y,-as mducted on ll February 1942,; attended 
the Infantry School at Fort Benning, Georgia, was co:m.'llissioned a 
second lieutenant, Infantry, Army of the United States, on 24 December 
1942 and was assigned to the 86th Infantry Division, Camp Howze, Texas. 
Ch 15 October 1943 he was assigned to the Officers' School, Army Ground 
Forces Replacement Depot No. 2 at Fort Ord, California.. · 

?.· The court was legally constituted and had'jurisdiction of 
th~ accused and the offenses charged. No errors injuriously affecting 
the substantial rights of the accused were committed at the trial. 
In the opinion of the Boa.rd of Review the record of trial is legally 
sufficient to support the f'mdmr;s and the sentence and to warrant 
confirmation of the sentence. Dismissal is authorized upon conviction 
of a violation of Article of \iar 96, and is nandatory upon conviction 

of a :o];.tion of io:ticlit:~wlge AdvocaW. 

& ~ ,Jwlge Advocate. 

\j~ , Judge Advocaw. 
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lat Ind. 

Viar Department., J.a.o.o.n DEC 1943 - To the Secretary of 'Viar. 

1. Herewith·transmitted for the action of the President are 
. the record of trial and the opinion of the Board of Review in the 

case of Second Lieutenant David J. ~cFa.rlane {0-1305615), Infantry. 

2. I concur in the opinion of the Beard of Review that the 
record of trial is legally sufficient to support the :find:ings and 
the sentence. I recommend that the sentence be confirmed and 
carried into execution, and that the United States Disciplinary 
Barracks, Fort Leavenworth., Kansas, be designated as the place of 
confinement. 

J. !nclosed are a draft of a letter for your signature trans
mitting the record to the President for his action., and a form of 
Ex:ecutive action designed to carry into effect the rec.ommendation 
here:inabove made., should such action_ meet with approval. 

Myron c. Cramer, 
?&ljor General, 

3 Incls~ The ·Judge Advocate GGneral. 
l - Record of trial 
2 - Dft. of' ltr. for 

sig. s/N 
3 - Form of action 

(Resigned) 
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WAR DEPARTMENT 

Army Service Forces 
In the Office of The Judge Advocate General 

(223)i'.ashington, D.C. 

SPJGQ 
CM 2442Z7 2 7 NC'/ 1943 

UNITED STA,TES ) N~ YCRK PCRT OF E1lIW"I..MTION 
) 

v. ) Trial by G.C.ll., convened at 
) Port Terminals, NYPE, Brooklyn, 

F:irst Lieutenant HENRY N. ) ' New York, 15 November 1943. 
iii. SYLVIA (0-1288971), ) Dismissal. 
Transportation Corps. ) 

OPINION of the BOAP..D OF REVlliW 
ROUNDS, HEPBUIDJ and FRED.Ii.RICK, Judge Advocates. 

l. The record of trial in. the case of the officer na<1ed above 
has been examined by the Bos.rd of Review and the Bos.rd submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fications 

CHARGE: Violation of the 61st Article of War. 

Specifications In that 1st Lt. Henry N. M. Sylvia, Cargo 
Security Officers Detachmant, N.Y. Port 
of Embarkation, did, without proper leave, 
absent Mmself from his proper station at 
N. Y. Port of Embarkation from about 10 
August 1943 to about ~ September 1943. 

He pleaded not guilty to, and ms i'oWld guilty of, the Charge and its 
Specification. .No evidence of previous convictions was introduced at 
the trial. He was sentenced to be dismissed the service and to forfeit . 
all pay and allaurances due or to become due. The reviewing authority · 
approved cnly so much of the sentence as provides for dismissal and 
:f'arwarded the record for action under Article of War 48. 

3. en or about 9 JW'le 1943 accused, l'lh.o was on duty with the 
Cargo Security Officers Detachment, New York Port of :&lbarkation, 
Brooklyn, New York (R. 9), received copies of' orders dated 5 June 
and ? June 1943 (Pros. Exs. 1 and 2) assigning Mm to duty as Cargo 
Security Officer aboard Ship NY 656 (the Pearl Harbor) (R. 12-16), 
which he receipted for in writing (R. 16). These orders, among other 
provisions, directed him, in paragraph 5 of the original, "Upcn 
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arrival in the United States, you will report to the Commanding 
General, NYP/E, Brooklyn, NY, for further instructions," and in 
paragraph 2 of the amendment of 7 June as followss 

112. You will return to this Port as soon as your 
instructions pertaining to safeguarding army 
cargo rave been complied with and the cargo 
which was loaded at NYP/E has been completely · 
discharged from the vessel to which you are · 
assigned." 

There was introduced in evidence a copy of the list of pas
sengers abcs.rd the S. s. ".Pearl Harbor", authenticated by the Deputy 
Collector of Customs of Baltimore, M..ryland, which reveals that a 
passenger, described as 11Henry G. Sylvia 1st Lt. 11 , 11 U. s. Army", de
barked fro·m the s. S. "Pearl Harbor" at Baltimore, M3.ryland, on 9 
August 1943 (R.lB-19; Pros. Ex. No. 4). · 

Accused, after being duly warned of his rights, ms.de an oral 
statement en 1 Novenber 1943, in which he declared substantially that 
he was assigned to the s. s. 11Pearl Harbor" in June 1943; sailed with 
her, observed the unloading of the cargo at her destination and on 19 
July 1943 sailed a.board the same ship for the United States. On 9 
August 1943, he arrived in Baltimore, 1aryland, arid thence went to 
New Bedford, Mass., to visit his wife. He engaged in bitter argummts 
with his wife; "he started drinking" and subsequently travelled with 
his wife to New York City, Boston, Baltimore, finally arriving in New 

. Orleans, where on Z) September 1943, he surrendered to military a uth
orities after advising them 11that he was AYlOL" and V1as hospita"lized · 
(R. 23-33). . 

Accused at his o-vm request was sworn as a witness (R. 43-44). 
He testified in substance that he enlisted m the Army on 20 September 
1938 and received a discrarge on 19 September 1941 with the rank of 
Staff Sergeant. Upon the expiration of his enlistments, accused worked 
for the ~ineering Department in the Panal'M. Canal Zone, where he 
remained until 8 December 1941. He returned to. the United States, 
arriving 22 December 1941, and re-enlisted at Fort Benning, Georgia., _ 
on 30 January 1942, as a private (R. 44, 45). In enlisting at Fort 
Benn:ing, Georgia, he was motivated by a desire to join the Paratroop 
Infantry. en 28 July 1942, he received a coimnission upcn' graduation 
from the Infantry Officers• School at Fort Benning, Georgia and was 
thereupon transferred to the New York Port of Embarkation (R. 45). 
He served in the Postal Battalion from 25 A.ugust 1942 until Z7 May 
1943 as Personnel Officer. He was "not entirely isatisfied" with his 
assignment since he ms not performing functions appropr"iate to his 
traming. He, therefore, requested a transfer to the Paratroop Infantry 
School (R. 46). His first request for a transfer m:it with no success. 

- 2 -
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A.second request resulted in his transfer to the Cargo Security 
Officers• Detachment on 'Z/ Lay 1943. en 5 June 1943, he was assigned 
as Cargo Security Officer to the s. s. "Pearl Harbor" (R. 47). Upon 
the arrival of his ship at her destination and after discharge of her 
cargo, he returned with his ship and arrived in Baltimore (R. 43) 
an or about 10 August 1943 (R. 49). After his arrival at Baltimore, 
he proceeded to New Bedford, Mass., arriving t}:lere on 11 August 1943, 
to visit his home (R. 49), although he had no authority to do so; he 
"went oo. (his) own volition" (R. 53). He experienced "domestic diffi
culty" upon his arrival :in New Bedford, Mass., and thereupon started 
drinking intoxicat:ing liquors (R. 50). In company with his wife, he 
went to New York, Boston, Baltimore, and New Orleans, arriving in the 
last-named city about 24 or 25 September 1943 (R. 49-50). At New 
Orleans, he telephoned the Provost 1\:1.rshal on 28 or ~ September and 
asked to be picked up (R. 50). He is "interested in remaining in the 
military service of the United States", his 11train¥ig h!ls been in 
Infantry" and he is in no way "physically facapacitated or disqualified 
for full, active combat duty", the cype of duty he desires (R. 51). 

M:ij or Olin tf. Fuller, Investigating Officer, appointed to 
investigate the &1bject charges against acc-gsed, was permitted to 
testify over objection by the prosecution, tha:t...during the course of 
his investigation, he examined "the classification records of the 

.accused" and learned that the character of accused's service :in the 
Postal Battalion was 11excellent11 (R• .30-32). Upcn accused's return 
to the New York Port of Embarkation on 20 October 194.3, he was assigned 
to· "deliver secret documents", which duty he peri'orrood up to the time 
of his confinement on 1 November 1943 (R • .35). 

4. The competent lec;al evidence of record establishes beyond 
a reasonable doubt that accused, having arrived :in Baltimore, l,aryland, 
on 9 August 1943, and be:ing under the obligation of an order to report 
to the Commanding General, New York Port of Dnbarkation, deliberately 
disregarded his orders and absented himself without authority for a 
period extending from 10 August until ~ September 194.3. As a witness 
in his om behalf acc1,1sed admits the truth of these facts and attempts 
to excuse them on the grounds that he encountered domestic difficulties 
upcn his arrival in New Bedford, lass., and thereupon started drinking 
intoxicating liquor. Neither of these facts may be considered as a 
defense, and may only be considered, if at all, as matters of extenua
tion. 

5. War Department records disclose that accused is 28 years of 
age, nat'ried and has no children. His last permanent civilian address 
is 1225 Second Avenue, Columbus, Georgia. He graduated from high 
school at Fairhaven, 1.i:l.ss., in 19.32 and after six months• attendance 
s.t the Ihine School of Co:nmerce graduated in 19.39. He has had three 
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years• experience as an accountant with the State Forestry Department 
oi' New Hampshire. He has served cne enlistment in the Regular Army •in 
the period 1938-1941, during which he rose to the grade of staff 
sergeant. His service was chiefly of a clerical nature with a para
chute Infantry bat'talion. Following that he was employed in a" civilian 
capacity as a project accountant for the Panana Canal Department for 
four months, 9 September to 12 December 1941. He graduated from the 
Officers Candidate School at F'art Benning, Georgia, on 28 July 1942 
in the grade of second lieutenant, Army of the United States, and 
entered en active duty that same date. He was promoted to first 
lieutenant on 17 February 1943 'While serving with the Postal Battalion., 
New York Port of Embarkation. On 2S Ml.y 1943 he was assigned to the 
Cargo Security Officers Detacrumnt, New York· Port of Embarkation. 

6. A.ttached to the record of trial is a recommendation for 
clemency signed by ten of the eleven members who sat upon the trial 
of this·case, in which each signer individually recommends that 
Lieutenant Sylvia be not dismissed the service by reason of the length 
and character of his service and previous excellent record. 

7. The court ~s legally constituted. No errors injuriously 
affecting the- substantial rights of the accused were cormnitted at the 
trial. In the .opinion of the Boa.rd of Review the record of trial is 
legally sui'ficient to support the findings and the sentence and to 
warrant ccnf~tion of the sentence. Dismissal is authorized upon 
ccnviction of a violation of Article of War 61. 

-4-
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1st Ind. 

\"far Department, J.A..G.O., '1 D[C 1943 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Boa.rd of Review in the 
case of First Lieutenant Henry N. 1:1. Sylvia (0.:.1288971), Transpor
t.ation Corps. 

2. I concur in the opinion of the Boa.rd of' Review that the 
record of trial is leea,lly sufficient to support the fi:t:!dings and 
the sentence as approved by the reviewing authority and to warrant 
confirmation thereof. I recommend that the sentence as approved 
by the reviewing authority be confirmed and carried into execution• . 

J. Inclosed are a draft of a .letter for your signature trans-
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove ma.de, should such.action m:let with approval. 

~Q-~. 

Myron "C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
l - Record of trial 
2 - Dft. of ltr. for 

3 
sig. s/w 

- Fonn of action 

( Sentence as approved by reviewing authority- confirmed . 
but execution suspended. G.C.M.O. 50, l Feb 1944) 
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Washington, D. C. 
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SPJGQ 
CM 244263 · 4 DEC /9-'3 

UNITED STATES ) 75TH INFANTRY DIVISION 

v. ~ Trial by G.C.M., convened at 
) · · Fort Leonard Wood, Missouri, 

Second Lieutenant BYRON L. ) 4 November 1943. Dismissal, 
BEDWELL ( 0-1307643), Infantry. ) total forfeitures and confine• 

) ment tor ten (10) years. 

OPINION of the BOARD OF m:vmr 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

1. The record or trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Speci!~cations& 

CHARGE Is Violation of' the 96th Article or War. 

Specification ls In that Second Lieutenant Byron L. Bedwell, 
289th Infantry, did, at Fort Leonard Wood, Missouri, on 

. or about 14 August 1943, borrow the sum or Ten and no/100 
Dollars ($10.00) from Sergeant Eugene s. Blaser, Company 
H, 289th Infantry, then Corporal, Company H, 289th Infantry, 
an enlisted man, this to the prejudice or good order and 
military discipline. 

Specification 2: In that Second Lieutenant Byron L. Bedwell, 
289th Infantry-, did, at St. Louis, Missouri, on or about 
4 September 1943, borrow the sum or Five and no/100 Dol
lars ($5.00) trom Sergeant Douglas J. Pierson, Company H, 
289th Infantry, an enlisted man, this to the prejudice or 
good order and military discipline. 

Specification .3r In that Second Lieutenant Byron L. Bedwell, 
289th Infantry, did, at Fort Leonard Wood, Missouri, on 
or about 14 September 194.3, borrow the sum of Twenty and 
no/100 Dollars ($20.00) from Starr Sergeant Pauls. Sweeney, 
Company H, 289th Infantry-, an enlisted man, this to the 
prejudice of good order and military- discipline. 
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Specification 41 In that Second Lieutenant Byron L.,Bedwell, 
289th Infantry, did, at Fort Leonard Wood, Missouri, on 
or about 14 September 1943, attempt to borrow an indef'ini te 
sum ot money from Staff Sergeant Ira F. Pfeifer, Company H, 
289th Infantry, then Sergeant, Company H, 289th Infagtry, 
an enlisted man, this to the prejudice ot good order and 
military discipline. 

Specification 5: In that Second Lieutenant Byron L. Bedwell, 
289th Infantry, did, at Waynesville, Missouri, on or about 
9 September 194.'.3, with intent to deceive, wrongfully and 
unlawfully make and utter to Burson's Cafe, Waynesville, 
Missouri, a certain check, in words and figures as follows, 
towtt: · · 

4-.'.3 
Saint Louis, Sept 9 19.lJ. No. _.i. 
THE BOATMEN'S NATIONAL BANK 

or Saint Louis 
Pay to the 

order or Burson's Cai'e $5.00 

Five & no/100 ----------------------------------- Dollars 

Byron L, Bedwell 
O-l.'.30764.'.3 

and by means thereof' ·did fraudulently obtain from said 
Burso.n1s Cafe, Waynesville, Missouri, the value or Five 
and no/100 Dollars ($5.00), he the said Second Lieutenant 
Byron L. Bedwell, then well knowing that he did not have, 
and did not use due diligence to ascertain that he should 
have sufficient .funds in The Boatmen's National Bank of 
Saint Louis for the payment of said check. 

Specification 61 Same form as Specification 5, but alleging 
check dated 10 September 1943, payable to the order of 
cash, made and uttered to the Gregory Tobacco Store, 
Barclays Place, Waynesville, Missouri, and fraudulently 
obtaining thereby $20. 

CHARGE II: Violation of _the 95th Article of War. 

Specification: In that Second Lieutenant Byron L. Bedwell, 
289th Infantry, did, at Waynesville, ~issouri, on or 
about 20 September 1943, with intent to defraud, wrong
fully and unlawfully make and utter to Lloyd Masters, 
Waynesville, Missouri, a certain ch~c~, in_words and 
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figures as follows, to wits 

4-3 
Saint Louis, Sept, 20 19.lil No._!_ 
THE BOATMEN'S NATIONAL BANK 

of Saint Louis 
Pay to the 
order of Lloyd Masters 

Five and no/10'.) ---------------------------- Dollars 

Byron L, Bedwell 

and by' means thereot did fraudulently obtain from said 
Lloyd Masters, Waynesville, Missouri, the value of Five 
and no/100 Dollars ($5.00), be the said Second Lieutenant 
Byron L. Bedwell, then well knowing that he did not have 
and not intending that he should have any account with or 
sufficient funds in The Boatmen's. National Bank of Saint 
Louis for the payment of said check. 

ADDITIONAL CHARGE: Violation of the 95th Article of War. 

Specification ls In that Second Lieutenant Byron L Bedwell, 
289th Infantry, did, at Waynesville, iassouri on or 
about 20 September 1943, with intent to defraud, wrong
fully and unlawfully make and utter too. Prewitt, . 
Waynesville, Missouri, a certain check, in words and 
figures as follows, to wits 

4-3 
Saint Louis, Sept 20 19[.l No._§_ 
TEE BOATUEN'S NATIONAL BANK 

of Saint Louis 
Pay to the 
order of 01 Prewitt 

Ten and no/100------------------------------- Dollars 

Byron L, Bedwell 
0-lJ07643 

and by means thereof did fraudulently obtain from said 
o. Prewitt, Waynesville, Missouri, the value of Ten and 
no/100 Dollars ($10.00), he the said Second Lieutenant 
Byron L Bedwell, then well knowing that he did not have 
and not intending that he should have any account with 

-or sufficient funds in The Boatmen's National Bank of· 
Saint Louis for the payment of said check. 

-3-
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Specification 2: Same form as Specification l, but alleging 
check dated 28 September 1943, reyable to the order of 
the Gem Jewelry, made and uttered to the Gem Jewelry, 
Waynesville, Missouri, and fraudulently obtaining thereby 
the value of $20. 

Specification 3: Same form as Specification 1, but alleging 
check dated 21 September 1943, payable to the order of 
Arch Cohn, made and uttered to Arch Cohn, Waynesville, 
Missouri, and fraudulently obtaining thereby the value 
of $5. · 

Accused entered "a special plea to strike specification 4, 5 and 6 of 
Charge· I on the grounds that they allege no offense" which was overruled. 
He pleaded not guilty to, and was found guilty of, all the Charges and 
Specifications. No evidence of previous convictions was introduced at 
the trial. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due, and to be confined at bard labor 
at such place as the reviewing authority may direct for ten years. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. · 

3. For convenience, a summary of the competent and material evidence 
for the prosecution is set forth in relation to the numerical sequence of 
the Charges and Specifications. 

Charge I: Violation of the 96th Article of War. 

(1) Sergeant Eugene s. Blaser, Company H, 289th Infantry,was 
requested by accused, an officer of Company H, to lend him $10 which amount 
the sergeant did, on 14 August 1943, lend to accused without any specific 
date being set for repayment. Five dollars thereof was repaid on the next 
ensuing payday and the balance was repaid on or about 4 October 1943 (R. 11-
15). . 

(2) Sergeant Douglas J. Pierson, Company H, 289th Infantry,was 
requested by accused to lend him $5 which amount he did, on 5 September 1943, 
lend to accused without a date being set for repayment. The loan was repaid 
on 4 October 1943 (R. 15, 16). · 

(3) By deposition it was shown that Staff Sergeant Pauls. Sweeney, 
Company H, 289th Infantry, was requested by accused to lend him $20 which 
amount he did, on 14 September 1943, lend to accused without any S.f'Teernent 
as t.g repayment other than that it would be repaid at some future time 
(R. 17, 18, 20, 21; Ex. 1). 

(4) On 14 September 1943, accused while on bivouac, approached 
Staff Sereeant Ira r. Pfeifer, Company H, 289th Infantry, and, without 

' 
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specifying any particular amount, requested the sergeant to lend him 
some money. When told by the sergeant that he had only small change 
on his person, and that the rest of his money was under lock in barracks, 
accused wanted to know whether anyone back in barracks had access to it. 
When told that Sergeant Sweeney was the only one back in barracks accused 
then requested Pfeifer to help out Sweeney in case he (Sweeney) was 
tinancially embarrassed as accused had borrowed money from him. No loan 
was made by Sergeant Pfeifer to accused (R. 18-21). 

In none of the cases were the transfers ot money trom the en
listed men to accused in payment of any debt to accused nor were they 
intended as gifts (R. 12, 16; Ex. 1). 

(5) Raymond s. Gooderl, manager of Burson's Cafe in Waynesville, 
Missouri, cashed a check in the amount or $5 for accused, by giving him 
$5 in cash on 9 September 1943. He identified Exhibit 6 a8 one of the 
checks which he had cashed for accused on that date and as the check which 
was subsequently returned to him, by the bank, with the notation "closed" 
written upon it. He paid $5 to the bank and the check was returned to him. 
During the month ot November 1943t accused reimbursed Gooderl for the loss 
he had sustained (R. 35-38; Ex. 6J. 

(6) Miss Ruth Calvert, clerk in the Gregory Tobacco Store, 
Waynesville, Missouri, cashed a check in the amount of $20 for accused 
on 10 September 1943. Accused had made out the check in her presence and 
received merchandise and cash totaling $20 1n value in return for it. T~e 
check was deposited in the bank and was returned.on about 20 September 1943 
marked "account closed". The amount of the check had been deducted by the 
bank from the Gregory Tobacco Store account but the ~tore was reimbursed 
by accused on 1 November 1943 (tt. )8-41; Ex. 7). 

Charge II: Violation or the 95th Article or War. 

Lloyd Masters, a cook at the "Owl Cate", Waynesville, Missouri~ 
peroonally cashed a check for aooused in the amount of $5 on 20 September
1943, at which time accused came out into the kitchen of the "Normandy" 
an establishment near Waynesville where !.!asters was then employed,- and 
requested him to do so. •He gave accused $5 in cash from his personal 
billfold. Masters subsequently cashed the check at Waynesville Security 
Bank and it was later returned to him upon the payment of $5 when the 
Boatmen's National Bank, upon which it was drawn, dishonored it. UJasters 
was reimbursed by accused on 1 November 1943 (R. 32-34; Ex. 5). 

Additional Charge: Violation of the 95th Article of War. 

(1) Ottber Prewitt operated Prewitt•s Tobacco Store, a retail 
liquo,r eetablishment in Waynesville, Missouri. On 20 September 1943, a 
clerk in his store, with Prewitt•s permission and consent, cashed a check 
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for accused in the amount of $10 by giving accused $10 in cash. The 
check was drawn on Boatmen's National Bank and when Prewitt deposited. 
it to his account in Waynesville Security Bank it was subsequently 
returned to him unpaid, with the notation "closed" written upon it 
and his account was charged with the sum or $10. On 3 November.1943, 
he was reimbursed for .his loss (R. 29-31; Ex. 4). , 

(2) On 28 September 1943, accused requested Mrs. A. W. Hillmond, 
manager and part owner of Gem Jeweley in Waynesville, Missouri, to cash a 
check for him in the amount of $20 drawn upon Boatmen's National Bank. 
This she did, giving him merchandise in the amount or $8.ll and the balance 
in cash. Her husband, A. w. Hillmond, the other owner or the business, 
deposited the check in the Waynesville Security Bank. It was subsequently 
returned to him u.~pe.id, with the notation ttaccount closed" attached thereto, 
and charged the account of Gem Jewelry with the swn of $20. On l November 
1943 accused reimbursed the store by the piyment or $20 (R. 21-25, Ex. 2). 

(3) Mr. and Mrs. Arch Cohn, jointly owned and operated Arch Cohn 
Jeweley Store in Waynesville, Missouri. On 2l September 1943, accused re
quested Mrs. Cohn to cash for him a check in the sum of $5 drawn on 
Boatmen's National Bank. She cashed the check by crediting him with $1 
upon his account with the store and giving him i4 in cash. After the check 
was indorsed by her husband she deposited it in the ordinary course or 
business and it was subsequently returned with the notation "account closed" 
attached to it and the account or the store was debited in the sum of $5. 
This loss was reimbursed on or about 1 November 1943 (R. 26-28; Ex. 3). 

Wilson.P. Jeannelle, manager or Boatmen's National Bank Facility, 
Fort Leonard Wood, Missouri, identified accused and stated that on or about 
1 September 1943, accused opened an account with said bank which account 
was closed on or shortly after, 13 September 1943. Arter qualifying as an 
expert opinion witness on handwriting and producing accused's original 
signature card on file at the bank ~hich accused had signed in his presence, 
he identified Exhibits 2 to 7 inclusive, as bearing the signature of ac-
cused (R. 41-45; Ex. 8). . 

Julius Sch'tfaig, assistant cashier or Boatmen's National Bank, 
St. Louis, Missouri, testified that he had personal knowledge and control 
or the operations in the Auditing Department or said bank in September 
1943. He produced a certified copy or accused's account with the bank and 
it was introduced in evidence (Ex. 9). This showed the account was opened 
on 2 September 1943 in the amount or $200 and was closed on 13 September 
1943 because or withdrawals. He further testified that no funds were on 
deposit in the bank to the credit or accused tor the piyment of the checks 
marked Exhibits 2 to 5 inclusive, when they were presented for payiuent, 
and that checks marked Exhibits 6 and 7 were presented for payment on the 
day the account was closed and were not paid because, .after other checks 
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presented for payment on that day had been honored, no funds to the 
credit of accused remained (R. 48, 52). 

Private First Class William George, Company H, 289th Infantry, 
testified that accused gave him $5 to deposit in Boatmen's National Bank 
Facility at some time within the week following 9 September 194.3; that he 
took the money to the bank but the deposit was re:f'used and that he returned 
the $5 to accused with the information that his "account was closed" and 
that the bank would not accept the deposit (R. 52-53). 

4. Accused elected to remain silent and he offered no testimony in 
his behalf. 

5. It clearly appears that accused did, on three occasions, borrow 
money from enlisted men of his company (Specifications 1, 2 and 3, Charge I) 
and that on another occasion he made an effort to do so but failed in his 
purpose only because the enlisted man had no funds at hand when the loan 
was requested (Specification 4, Charge I). · 

While the loans so made, or attempted to be made,were of minor 
sums and the offenses, therefore, not of an aggravated nature, the situations 
created were to the prejudice of good order and military discipline and 
tended to bring discredit upon the military service. It is against general 
policy to permit officers to borrow money from enlisted men. In CM 230736, 
Delbrook, it was said: 

"The obligation that flows from indebtedness to a sub
ordinate tends to weaken authority. It can become the cause 
of improper favor. It impairs the integrity of required 
relationships. Where there is an actual or a possible duty 
relationship between an officer and an enlisted man, arising 
from membership in the same command or from duty in the same 
station, camp or post, the negotiating of a loan by an officer 
from an enlisted man is prejudicial to good order and military 
discipline." 

In the instant case the accused and the enlisted men were of the same com• 
mand, had known one another for only a short period of time and only in 
the course of official intercourse between the officer and the men and the 
loans were contracted without any circumstances of an exceptional character. 
It would be subversive of military discipline to allow such a course or 
conduct to go unpunished (Dig. Op. JAG, 1912-40, sec. 453 (5)). See also 
Bull. JAG, July 1942, sec. 454 (19). 

With respect to the Specifications regarding the issuance by 
accused of worthless checks, some "with intent to deceive" (Specifications 
5 and 6, Charge I) and some "with intent to defraud" (Specification, 
Charge II and Specif'ications 1, 2 and 3, Additional Charge), it was shown 
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with equal clarity that he knew, or should have known, that in no instance 
would there be sufficient funds in the bank upon which he drew to honor the 
checks when presented for payment. 

Accused opened an account in the amount of $200 on 2 September 
194.3 at the Boatmen's National Bank Facility, Fort Leonard Wood, Missouri, 
and within eleven days had completely exhausted the fund by withdrawals, 
so that on 13 September 1943 his account stood closed on the books of the 
bank. 

That he knew of these conditions is apparent from the testimony 
of the enlisted man whom he sent to the bank in the middle of September for 
the purpose of tendering a deposit of a $5 bill. The proposed deposit was 
refused by the bank and accused was informed by the enlisted man at the time 
when he returned the money to him, that accused's account at the bank was 
closed. This was positive notice to accused of the status of his account 
at the bank and his actions subsequent thereto show conclusively that he 
could not possibly have believed there would be funds on hand at the bank 
for the payment of checks drawn by him on 20 September (Exs. 4 and 5) on 
21 September (Ex.;) and on 28 September (Ex~ 2). Checks drawn on 
9 September (Ex. 6) and on 10 September (Ex. 7) were presented for payment 
on the day the account was ~losed and were dishonored because all i'unds on 
hand to accused's credit were already withdrawn. Since the statenent of 
accueed's account showed only ~10 to his credit on 7 September after with
drawals of $190 within five days after opening the account, an intent to 
either deceive or defraud when he drew checks in the total amount of $25 
on 9 and 10 September may properly be inferred from these circumstances. 
That accused reimbursed those who had suffered losses through his wrongful 
acts constitutes no defense. This is especially so where, as in the instant 
case, the payments were made after charges of offenses involved in the trans
actions had already been served upon accused. Such actions are neither 
excusing nor mitigating. 

6. Accused is 22 years and 4 months of age. Records of the War 
Department show that he was born in Holdenville, Oklahoma, was graduated 
from Hugo, Oklahoma, High School in 19.38 and then attended Harding College 
for one year. Ile was inducted on 24 September 1940 and, after receiving 
his basic training, served as a musician with the bands of the 9th Infantry, 
the 338th Infantry, and the 339th Infantry, until he applied for and was 
accepted for Officer Candidate School on 24 August 1942. Upon completion 
or the course at the Infantry School, Fort Benning, Georgia, he was commis
sioned a second lieutenant, Army of the United States, on 11 January 1943, 
and called to active duty as such and assigned to the 290th Infantry. 
While serving with that organization he was subjected to disciplinary action 
by his commanding officer for writing checks without sufficient funds to 
provide for payment, spending money beyond his means and failure to cooperate 
with a Board of Officers appointed to assist him to handle his financial 
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affairs and liquidate his debts. On 18 June 1943, upon the recommendation 
or the commanding officer or the 290th Infantry, and for the reason that 
accused did.not possess the qualifications necessary for a leader, reclassi• 
tication proceedings were instituted. Under these proceedings he was 
released from assignment to the 290th Infantry and transferred to the 289th 
Infantry. on 5 July 1943. · 

7. The court was legal17 constituted and had jurisdiction of the. 
accused and the offenses charged. No errors injuriously affecting the 
substantial rights of the accused were committed at the trial. In the 
opinion of the Board of Review the record of trial is legally su.!'ficient 
to support the findings and the sentence and to warrant confirmation of 
the sentence. A sentence of dismissal is mandatory upon conviction of a 
violation of Article of War 95 and is authorized upon conviction of a• 
violation of Article of War 96. · 
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1st Ind. 

War Department, J.A.G.o., 20 DEC 1943 - To the Secretaey of War. 

1. Herel'l'i.th transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Byron L. Bedwell (0-1307643), Infantry. . 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation or the sentence. I reconnnend that the sen
tence be confinned but that the period of confinement be reduced to 
one year, and that the sentence as thus modified be carried into execu
tion. I also reconunend that the United States Disciplinary Barracks, 
Fort Leavenworth, Kansas, be designated as the place of confinement. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form or Exe
cutive action designed to carry into effect the recommendation herein
above made, should such action meet l'l'i.th approval. 

!zy'ron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl.1-Record of trial. 
Incl.2-Drft. ltr. for sig. 

- S/w.
Incl.J-¥orm of action. 

(Sentence confirmed but confinement reduced to one year. 
G.C.M.O. 56, 5 Feb 1944) 
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WAR DEPARTI.IBNT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington., D. C. (239) 

SPJGK· 
CM 244269 10 DEC 1943 

U N I T E D S T A T E S ) EIGHTH SERVICE c01n.wm 
) A!NY SERVICE FORCES 

v. ) 
) Trial by G.C.M• ., convened at 

Private JOSE (NlU) ORTIZ ) Fort Sam Houston, Texas,. 26 
(38030613); Battery A, ) October 1943. Dishonorable 
J83r.d Antiaircraft Artillery - ) discharge and confinement 
Aµtomatic Weapons Battalion. ) for life. Penitentiary. 

REVI.EI'{ by the BOARD OF Rl"'VIE\ll 
LYON., HILL and ANDP,EWS., Judge Advocates 

-----·-------
1. 'l'he record of trial in the case of the soldier named above has 

been examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specification: 
. ' 

CHARGE: Violation of the 92d Article of war. 

Specification: In that Private Jose Ortiz, Battery •A"., 
383d AAA-AW Battalion., did., at Falfurrias., Texas, 
on or about Sapterriber 24, 1943, with malice afore
thought., willfully., deliberately, feloniously., un
lawfully., and with premeditation kill one, Horacio 
Quintanilla., a human being, by cutting him with a 
knife. · 

He pleaded not guilty to and was found guilty of the Charge and Speci-
. fication. No evidence of previous convictions was introduced. He was 

sentenced to dishonorable discharge, .forfeiture of all pay and allow
ances due or to become. due., and confinement at hard labor for life. The 
reviewing authority approved the ccnt3nce, designated the United States 
Penitentiary., Leavenworth, Kansas., as the place of confinement., and 
forwarded the record of trial for action under Article of War 50i. · 

3. Summary of evidence: 

'l'he incident took place on a street in the Mexican ~uarter of the 
town of Falfurrias., Texas, at approximately 5 o'clock in the afternoon 

.of September ::>J_.., 1943, (R. J.L:.) Accused was on furlough from his organ-
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ization at Camp Polk., Louisiana and was visiting his home (Eic. B). 
Eulalio Lopez, a civilian unconnected with any of the participants 
by friendship or relationship, testified that he was sitting in the 
Rosita Cafe at about 5:00 p.m. (P.. 14). He observed that across 
the street from where he sat, four men were standing together, talking. 
They stood in the rear of a tent theater, to the west of which were 
Barrera's Grocery Shop and the Black Cat Cafe. These four men were 
Ramon Quintanilla; Noe Cavazos, Vicente Ortiz., and the accused., Jose 
Ortiz (R. 14., 15). 

As witness -v,as watching, thel;Jl arrived on the scene one Nar~ieo 
Ortiz, ·accused's father (R. 15., 22). He came from the Black Cat Cafe 

'(R. 17). ~ 

Accused and Ram~n Quintanilla were talking to eacl~ other (R. 15). 
Their manner was apparently such as to make Narciso Ortiz think they 
were quarreling (R. 36). 'l'here is no testimony about whit they were 
say:i.ng, or what their actions were that led Narciso to this.belief., 
although it is brought out later in testimony for the defense that 
there had been bad feeling between Narciso Ortiz and Ramon Quintanilla 
in times past, and at one time Quintanilla had cut Narciso (R. 51). 

Narciso grabbed Ramon Quintanilla by the neck (R. 16) and, according 
to the testimony of Lopez·and of Ramon Quintanilla, Narciso put his hand 
in his own poc~et (R. 16, 27). Although witness Lopez did not see any
thing in Ortiz' hand, Ramon Quintanilla and witness Noe Cavazos say that 
Narciso Ortiz had a knife in his hand (R. 23., 2?, 36), and there is 
testimony that he •made a gesture• at Ramon with it (R. 38),. 

Other than the fact that he thought that accused and Ra~on Quintanilla 
were going to fight, and the previous bad blood between Ramon and Narciso i 

· (R. 51), no reason appears for Narciso to have 'done this (R. _38). 

Noe Cavazos broke up this.potential affray by seizing Ramon Quintanilla 
and takine him away in Cavazos1 car (R. 16., 2.3, 'Zl, 36, TI). They had no 
!urther part in the incident and. did not witness the killing. 

Jose Rodriguez, Narciso Ortiz• brother-in-law, who had arrived on the 
scene, grabbed Narciso bytht he.nds and held him. At that time t.hey were 
standing in•. the road, about 50 feet from the Black CR.t care (R. 27., 28). 

At this point Horacio Quintanilla, the deceased, came along (R. 16., 
23), Horacio was the cousin of Ramon Quintanilla (R.· 23). ~ · 

Here ther3 is some confl.ict in the evidence. Witness Lopez sayi, that 
Horacio put his ha.nds 9n Narciso Ortiz., although he does not say whether 
this was done threateningly or roughly (R. 16): Another witness., Mencheca., 
sirys that it was not (R. 33). He goes on to say that accused stepped up 
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and •the dead one pushed his hand a~ay to get him (deceased) a:vray from 
him (accused or Narciso Ortiz?) and just about that time Jose cut himu 
(R. 17, 19). Witness was sure that Horacio Quintanilla did not at any 
time use his fist or strike Narciso and was apparently not armed with 
any weapon (R. 20). 

'Vlhile they were thus pushing each other, accused stabbed deceasl;ld 
(R. 17, 18). Deceased 1s back was turned to accused at the time this 
first blO!V w~.s struck with the knife (R. 19), The blow landed on the right 
side of deceased 1s neck (P.. 32). 

Deceased ran, followed by accused (R. 17). Accused cau~ht up to him 
in pursuit from the store as far as an adjcining fruit stanc. (P. 30). 
The exact distance is not stated. By this time th~ wound in deceased•s 
neck was hleeding, enough for witness }.~encheca to see it as the two ran 
(R. 30, 32). 

Accused got close enough to cut Qui°ntanilla two more ti~es (R. 18, 
30). Deceased was not oi'fering BilY resistance to accused, but was only 
running, trying to get away (R. 30). When deceased was cut the second 
time, he fell to the ground. Then he got up a~d startQ,d running again. A:f
ter a little while, accused came back and st;i:-uck Rodriguez, knockinE ~im 
to the ground (R. 18). It does not appear, however, that any serious 
injury was done to r..odriguez. 

Dr. Glenn Bartlett, a civilian physician, who examine_d deceased, 
testified for the prosecution upon the nature of the fatal wounds. In all, 
deceased received three stab wounds. Two were up and down the back of his 
neck, running to the shculder on the rieht side. They were ahout ope inch 
apa.J:·t, and quite deep. The third was on the left side, at. the base of' th3 
neck. Although not as large as the others, it alone could easily have · 
caused deceased•s death, as it would likely have cut some large arteries. 
All wounds were caused by a sharp instrument. Deceased Y{as dead when the 
witness examined him (R. 9, 11). 

Accused made a statement to witness Sam G. Reams, County Attorney of 
Brooks County, Texs.s, three days after the incident. It was later trans
cribed, read to accused in Spanish, and accused signed it in front of two 
witnesses. Witness ReaJns 1 testimony and a reading of the statement it-
self show that accused was apprised of his rights both to make a statement 
and to remain silent, and the consequences to him of either course. It is 

0 B11clear that the statement b;r him was voluntary (R. 39, 40; 41; Pros. Ex. ) 

The defense did not object to its admission. In it he admits the killing, 
and says that although he had had seven or eight bottles of beer since 
one o'clock in the afternoon, he was 0 just about sober0 at the time. Ac
cused was sitting in a back room at ths Blac~ Cat Cafe with Vicente Ortiz, 
his father, Narciso Ortiz, Jesus Rodriguez, and one Adam Ramirez. 
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Noe Cavazos called Vicente Ortiz outside to talk., and accused 
followed him to shake hands with Cavazos. The three stood there talking., 
and were shortly joined by Ramon Quintanilla. About five or ten minutes later., 
Narc;iiso Ortiz. and Horacio QUintanilla joined them•• Narciso suggested that 
they all come in and have another beer. 

-Without any'warning at all.,• Horacio Quintanilla caught accused's 
father by the collar and started hitting him. Accused separated them., 
and told Quintanilla to let Narciso alone., but Quintanilla came back and 
seized Narciso by the collar again. Accused separated them once more. 

Quintanilla •reached down like he was going to get his knife out or his 
pocket.,• so accused got his knife out of his pocket •and started after 
1Ioracio Quintanilla•. When QUintanilla saw accused's knife he turned 
around and started to run., •and 'When he did I cut him do.m the back with rrry 
knife.• 

Accused's confession goes on to say that deceased 8 ran and I ran after 
him and cut him one more time in the back with my knifa a.bout in front of 
Barrera's Grocery Store., and then ran after him until he got to the Fruit 
Stand at the corner., when I got close-enough to grab him and I grabbed him 
and we both fell dowri.• Deceased fell on top., got up quickly and ran on 
into the fruit stand. Accused left off pursuit. (Pros. :Ex. B) 

Testimony for the defense throws a little more light upon some of the less 
clear aspects of the incident. .Accused., bis father., and Vicente Ortiz 
testified for the defense. 

Narciso Ortiz had been in the Zorro Cafe on the afternoon of September 
24., 1943. About 5:00 p.m. he left there and went into the Black Cat Cafe. 
He remained there about two minutes., - •just went in and came out.• When 
he carae outside he met deceased and Jose Rodriguez (R. 44). He had not had 
:my argument rlth them., although at one tj.me Narciso Ortiz had been cut· 
by Ramon Quintanilla., deceased 1s cousin (R. 44, 51). 

This mt.ness does.not say so directly., but the three of them must 
have approached the group composed of Jose Ortiz., Vicente Ortiz., Noe · 
Cavazos and Ramon Quintanilla (R. 47., 48). Witness claims that when 
they got outside the cafe., Jose Rodriguez grabb~d him by the hands (R. 45., 
46, 47, 48., 49., 50., 53). There is no doubt from this witnesst.testimony 
that it was not deceased who grabbed or held him (R. 47). Witness says 
he does not know why Rodriguez grabb8d him. · Witness tried to jump out of 
the way and kept asking Rodriguez to turn him loose. Rodriguez said nothing., 
but held on to witness' hands (R. 48., 49, 50., 53). Witness was so held that 
his back was to the road., and he did not see the incident between accused 
and deceased (R. 46). 
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Witness claims that while he was bein~ so held, deceased passed by and 
struck at witness, at the same time asking, ul{here is your son?• (R. 45, 
50, 51). Accused stepped up, hit Rodri~-uez, and Rodriguez fell to the 
ground (R. 46}. i',hen this happened P.odriguez let go of witness (R. L~7, 53). 
Witness denies he had a knife in his hand at the ti.~e 1 or that he used it 
durinb that day (P... 49). 

Vicente O~tiz aerees that it was Jose Rodriguez who seized Narciso 
by the hands, and that Rodriguez said nothing w!13n he did so (R. 53). 

Accused tes·tified at his own request. He. claims that as he was 
standine; in the street with Vicente Ortiz, Noe Cavazos and Ramon Quintanilla.,. 
Horacio Quintanilla seized his father by the collar (R. 59, 60, 63, 64, 65). 
He is emphatic about this, but is the only Ydtness who makes this particular 
assertion. He says his father had nothing in his hands (R. 64). Accused 
twice separated them by jumping in between them (P... 60, 64, 65, 66). He 
says that after the second time deceased 11 acted like he get a knife out.of 
his pocket and I get mine and I jumped after him and when I jumped.he run• 
(R. 66). 

Deceased's back was to accused at·the time accused struck the first 
blow (R. 55, 66). The blow landed on the right side of the back of deceased 1s 
neck (R. 66). Deceased let go of Narciso and ran (R. 60). Accused took 
off after him and pursued him (R. 61., 68). He·caught up to him in front. 
of the fruit stand. Here they both slipped and fell, and accused cut 
deceased twice more with the knife (R. 61., 68, 74, 75). 

l)aceased got up and ran through the fruit stand. Accused left off 
pursuit. 

4. The undisputed evidence shows and the accused admits that he 
killed the deceased. TherEJ·is no evidence in the record that the accused 
acted in self-defonse. The only question for determination is, does 
the record contain any substantial evidence to support the findings of 
the court that the accused is guilty of murder in violation of Article 
of War 92. J!:urder is the unlawful killing of a human being with. malice 
aforethought. Ualice may be implied when, as in this case., there is the 
intentional use of a deadly weapon. Any intentional killing of a human 
being without justification., excuse or provocation.is murder. The very 
nature of the a$qault in this case, the fact that the accused followed the 
dec~ased some distance and stabbed him two or three times when his back 
was turned.and while deceased was vainly attempting to escape - claarly shows 
that there ?ras no legal justificaticn., excuse or provocation for·the_fatal 
assault., and that the_ court was fully warranted in finding accused guilty 
of murder as charged. 
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. 5. The charge sheet shows that accused is 26 year~ of age, and that 
.. he was inducted into the service on 2 April 1941. He completed 3' years 

of gr'alJ'llnar school and is classed as an illiterate. 

6. 'l'he court was leeally constituted and had jurisdiction of the 
pe;rson and subject matter. No errors injuriously affecting the sub
stantial riehts of accused were committed during the trial. In the 
opinion of the Board of Review, the record of trial is legally suffi
cient to support the findings of guilty and the sentence. Confinement 
in a penitentiary is authorized by Article of '?iar 42 for the offense 
of murder, recognized as an offense of a civil nature and so punish
able by penitentiary confinement by Title 18, Sections 452 and 454, 
United States Code. 

Judge Advocate 

~ Judge Advocate 

~~= ~ :J•dge Advocate 
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WAR DEPA.RTUENT 

Anny Service Forces 
In the Office of The Judge Advocate General 

washington, n.c. 

SPJGQ . 
CM 244291 .-1 DEC 194J 

UNIT:b;D STATES ) THIRD AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) 

First Lieutenant ROBEET E. ) 
F~·!kH (0-1552665), Ordnance ) 
De:i;artment. ) 

Kellogg Field, Battle Creek, 
Michigan, 18 October 1943. 
Dismissal. 

OFINION of the BOARD OF Rl!.'VI'El'f 
R8IDJ)S, HEPBURN and FRBDERICK, Judge Advocatea 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion,to the Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifications:. 

CHARGE: Violation of the 96th Article of War. · 

Specification 1: In that First Lieutenant, then Second Lieutenant, 
Robert E. Finnman, 321st Base Headq~arters and Air Base 
Squadron, did, at Kalamazoo., Michigan, on or about 21 April 
1943, wrongfully and unlawfully solicit of one Neil w. Peters 
the sum of fifty dollars ($50.00) as a bribe, or "cut back"., 
in exchange for the said :,irst Lieutenant., . then Second Lieutenant., 
Robert E. Flllnrnan causing an order for certain equipnent for 
the Ordnance Garage at Kellogg Field, Michigan, in the ap
proximate sum of four hundred and sixty dollars nA,60. 00), to 
be placed with Neil's Automotive Services, Inc., of which the 
said Neil w. Peters ;vas president. · 

Specification 2: In that First Lieutenant, then Second Lieutenant, 
Robert E. Finnman., 321st Base Headquarters and Air Base Squad
ron, did, at Army Air Base., Kellogg Field, !1fichigan, on or ab:>ut 
l J,Jay 1943, wrongfully and unlawfully solicit of one w. A. 
Teutsch a bribe, or 11cut back", to wit: ten per cent (10%) of 
the value of orders for equipnent to be furnished the Ordnance 
Ga~ge at Kellogg Field., V.ichigan, in exchange for the said 
First Lieutenant, then Second Lieutenant, Robert E. Finnman-' 
causing the Me~ T Battery Company, of which the said w. A. 
Teutsch was president., to'be the recipient of said orders. 



(:24b) Specification 3: In thc.t First Lieutenant, then Second Lieutenant, 
Robert E. Finrnnan, 321st Base Headquarters and Air Basa 
Squadron, did, at Army Air Base, Kelloeg Field, Michigan, on 
or about 3 May 194.3, wrongfully and unlawfully solicit of one 
w. A. Teutsch a bribe, or "cut back", to wit: ten per cent 
(10%) of the value of orders for equipnent to be rurnished the 
Ordnance Garage at Kellogg Field, ~Jichigan, in exchange for 
the said First Lieutenant, then Second Lieutenant, Robert E. 
Finnman causing the M&. T Battery Company, of which the said 
w. A. Teutsch was president, to be the recipient.or· said 
orders. 

Specification 4: In tp.at F'irst Lieutenant, then Second Lieut;,~nant, 
Robert E. Finnman., 321st Base Headquarters and Air Base ' 
Squadron, did., at Army Air Base, Kelloc:;g Field, Michigan., on 
or about 2 April 1943, wrongfully and unlawfully accept and re
ceive from one Remmel Rathwick a thing of value, to wit: five 
dollars ($5.00) lawful currency of the United States, in ex
change for the said First Lieutenant., then Second Lieutenant, 
Robert E. Finnman causing the purchase on behalf of the Ordnance 
Garage of KelloGg Field, Michi6an., certain automotive-parts 
from Neil's Automotive Services, Inc • ., for 'Which finn the said 
Remmel F..athwick was a salesman. 

He pleaded not guilty to and was folUld guilty of the Charge and all Specl
fica tions. No evidence of any previous convictions was introduced. He 
was sentenced to be dismissed the service. The reviewing authority ap
proved the sentence and forwarded the record of trial for action under 
Article of war 48. · 

3. The competent evidence for the prosecution showed that the ac
cused was Automotive and Ii:ia:L"ltenance Officer at the Base Garage of Kellogg 
Field., r.tl.chigan (R. 8). In this capacity he carried on negotiations for 
the purchase of automotive equipnent and parts for the base garage with 
local dealers. If the needed parts were not available through an Army 
supply depot, accused was authorized to purchase from local dealers. 
The ac.cused would in such cases negotiate with the dealer., secure esti
mates or bids., and purchase the items needed. A formal purchase order 
would be made out upon delivery of the goods (R. 9). There was employed 
at the Base Automotive Garage a civilian, James 11. Pritchard, to assist 
in the operation of the garage and the purchase of material and,equipnent. 

In support of Specification l it l'las shown that a }Jr. Neil w. 
Peters of Neil's Automotive Service., Kalamazoo, Michigan became acquainted 
with the accused through one of his salesmen, R. M,. Rathwick,who had pro
cured an order through the accused for the purchase of certain automotive 
parts and equipnent. Peters visited Kello&g.Field about 17 April 1943 
to deliver part of this merchandise. During a conversation with the ac
cused outside of the base garage on this occasion, the acccsed informed 
him that his salesman, F.3.thwick, had promised to pay him (accused) $50 
for the orcier and that the civilian employee., Pritchard, was to be taken 
care of (R. 26-27). iJr. Peters stated that this was all news to him and 
he would have to find out something abolit it. The accused made an ap-
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p:>:intaent with hi.in for a meeting within the next three or five days ( R. 28). 
On or about 24 April 194.3., at his office in Kalai.nazoo., Peters told ac
cused that he did not do business that way, but, in order to back up his 
salesman, he would pay the accused something(R. 29). The accused said 
that that was "just chicken feed 11 ,(R • .36). When the salesman, Rathwick, 
delivered part of the merchandise, the accused said to him, "You are 
taking care of us on this., aren' t you?" Ra thwick replied that he was., 
and that the next time the accused was in tovm to come out to his house 
and he would buy him a couple of drinks (R. 48). About a week sfter 
24 April 194.3., the accused again called at Peters• office re~arding 
a delivery of merchandise, and, before he could say anything, Peters told 
him that the deal was off and that he was definitely not paying anyt:'ling 
(R. 32). Thc:re was offered in evidence two purchase orders for automotive 
equipnent parts given to Neil•s Automotive Service, one dated 13 April 
1943 for t40J.95 and the other dated 26 April 194.3 for ~61.26 (Pros. Exs. 
1, 2). 

In support of Specifications 2 and 3- it was shown that one 
William A. Teutsch, President of the Mand T Battery Company., Kalamazoo, 
Michigan, on or about 20 April 194.3., visited Kellogg Field in order to 
detennine vmy his concern was not getting a share of the automotive equip
ment and parts business. On that occasion he met the accused (R. l?). 
Business was not discussed to any extent. The meeting 1ms simply for the 
purpose of getting acquainted. About 10 days later Teutsch a 0ain visited 
the field and met the accused. He inquired of the accused what to do in 
order to get some business. The accused told him that 11 ten per cent would 
get some business", and that h<s had just f,;iven Neil's Automotive Service 
an order for ~~500 (R. 19). This conversation took place outside of the 
accused•s office. Teutsch did not do any business on that occasion but 
returned on 3 May 1943 in order to make sure what the accused meant when 
he said it would take 10 per cent to get the business. on that occasion 
he again met the·accused and told him that he could not do any business 
that way as he had been in business for 23 years. The accused said that 
he had nothing to fear., that no one would know how much money, if any, 
was put in the accused•s desk drawer. Teutsch understood from the circum
stances that in order to get business there would have to be a "kick back" 
of 10 per cent paid to the accused (R. 21). 

In support of Specification 4 it was shown that Ra thwick had 
recently been discharged from the Array and md been employed as a sales-
man for Neil•s Automotive Service. On or about 20 Earch 1943 he ~sited 
Kellogg Field for the purpose of trying to obtain an order for automotive 
equipnent or material through }:r. Pritchard 'Whom he had known some ;y-ears 
previous. 7-Jr. Pritchard introduced him to the accused. He was at that 
time infonned of tl1e nature of the material and merchandise needed at 
Kello6g Field and requested to sub~it prices. Between that time and the 
time that he actually procured tha order on 13,. April 1943 he saw the ac
cused three or four times. On each occasion the accused reminded Rathwick 
that he and Pritchard were to be 11 taken care of'11 (R. 44, 46). On one 
occasion (2 April 1943) Pritchard requested Rathwick to give them something 
that day. Rathwick had ~~-12 with him and as he shook hands with the accused 
he held in his hand a $5 bill which he left in the hand of the accused, 
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st.a.ting, "Here is a little present". The accused thanked him (R. 47). · 
This took place at the field (R. 47-48). The accused told Pritchard 
on the following day that he had received $5 from Rs. thwick. The trans
action took place on 2 April 1943 (R. 62, 65). 

4. The defense introduced three witnesses who testified that they · 
had done business with Kellogg Field through the accused for eight or ten 
months and that during that time they had never been approached by him 
on the matter of giving the accused any compensation for proc'uring the 
business (R. 72, '74, 77). 

The accused, after having been fully advised of his rights as 
a wit.~ess, elected to testify under oath (R. 81). In regard to ~he trans
action ·with Mr. Teutsch, he testified that Teutsch asked him llhy he was 
not getting any business at the field and wanted to know what it took· to 
get the business, and that the accused jokingly remarked "Perhaps it takes 
ten per cent.n The accused testified that he was in the lumber business 
in civilian life and this was a very normal phrase that was made by 
carpenters and contractors to those in the lumber business as to whether 
or not they would get their ten per cent. 11 0nca in a 'While it was a joking 
remark• (R. 84). As to the transaction with Peters, he testified that 
the only time be :nade a statement to him was when he visited the place of 
business and asked Peters just what the prof:it was on the sale. Peters 
figurad out the profit and showed it to the accused, whereupon the ac
cused said "I suppose that ten per cent is in that that your drunken 
salesman, Rathwick, mentioned" (R 84). The accused did not testify in 
defense of the Charge concerning the payment of ~.5 to him by Rath1tick. 

5. Accused was found guilty of using his official position for 
soliciting and receiving money from civilians for war Department pur
chases of material and supplies. Such conduct is canmonly known as 
"graft". The evidence is clear that he did use his official capacity 
as Automotive and :Maintenance Officer to place an order for the purchase 
of automotive parts for Kellogg·Field with Neil's Automotive Service, Inc., 
and did thereafter. solicit a "cut back" of $50 from the proprietor of that 
business as averred in Specification 1. It was also clear from the evi
dence that prior to obtaining this purchase order for Neil's Automotive 
Service, Inc., the accused did accept $5 from the salesman "!ho was solicit
ing the order at the time and place as averred in Specification 4. 

It was equally clear fran the evidence that when w. A. Teutscil 
sought to do busine$s with Kellogg Field through the accused, the accused 
solicited compensation to the extent of 10 per cent of the value of the 
prospective order at the time and place alleged in Specification 2. With 
reference., hovrever, to Specification 3, according to the evidence, Mr. · 
Teutsch returned to Kellogg Field on 3 !-lJiy 1943 for the purpose of obtain
ing a more detailed explanation of the requirement that he would have to 
pay 10 per cent in order to procure business. At this second meeting with 
the accused, the accused explained in more detail 'What he meant at their 
first meeting by the 10 per cent charge, namely, that it was a payment 
to be made to him personally and for safety's sake to be deposited in his 
desk drawer. There were not, therefore, two different acts of solicitation 
as averred in the two Specifications. The original solicitation was prop
erly charged in Specification 2. The incident of 3 May 1943 was simply 
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an explanation of what had taken pl.ace on l Uay and therefore did not 
in itself constitute a solicitation. For that reason the finding of 
guilty of Specification 3 cannot be sustained. 

The acceptance or solicitation of remuneration by an officer 
under the circl.llilstances set forth is not only dishonorable and improper 
but also conduct of a nature to bring discredit upon the service, in 
vio~tion of the 96th Article of war (CM 234644). 

The accused's defense consisted principally of a claim that his 
alleged solicitations were made as a joke and misunderstood. There was 
no apparent motive for two business men to separately, falsely charge the 
accused with soliciting improper payment. The accused's contention that 
his soliciting was a joke does not ring true when coupled ldth the clear 
uncontradicted evidence of two witnesses that he actually accepted monq 
£ran a salesman for procuring an order. The court was, therefore, justi
fied in finding the accused guilty of the Specification and its finding 
is amply supported by the evidence. 

6. The accused is 28 years of age. He· graduated from high school 
in 1936 and attended Creighton University for one year. He was employed 
as a salesman and purchasing agent for an organization dealing in ll.Dllber, 
coal, and builders materials from 1938 to June 1942. He attended ocs, 
Aberdeen, Maryland and was commissioned 2nd Lt. 9 January 1943. He was 
promoted to 1st Lt. 13 August 1943. 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is not 
legally sui'ficient to support the finding of guilty of Specification 3 
but is legally sufficient to supp~rt the findings of guilty of the re
maining Specifications and a£ the Charge, and the sentence, and to war
rant confirmation of the sentence. A sentence of dismissal is authorized 
upon conviction of a violation of Article -0f ar 96. 

JI,,;,._ cJ 
~==~~;-~-:-~~~i,'",-~~~., Judge Advocate. 
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1st Ind. 

War Department, J.~.o.o., 2, l DE c1945 To the ,Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Boa.rd of Review in the 
case of First Lieutenant Robert E. Finnman (0-1552665), Ordnance 
Department. 

2. I concur in the opinion of the Board of Review that the 
record of trial is not legally sufficient to support the finding 
of guilty of Specification 3 of the Charge, legally sufficient to 
support the findings of guilty of the rema.ining Specifications and 
of the Charge, and le::;ally sufficient to support the sentence and 
to waITant confirmation thereof. I recommend that the findine.of 
guµ.ty- of Specification 3 of the Charge be disapproved and that the 
sentence be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meat with approval.; 

~ Q.:~o.- ·• 

Myron C. Cramer, 
M:Ljor General, 

3 Incls. The Judge Advocate General. 
1 - Record of trial 
2 - Dft. of ltr •. for 

aig; .s/11 : 
3 - Form of Ex. action 

(Finding of guilty of S~eification 3 of the Charge disapproved. 
Sen~ence confirmed. G.C.M.O. 62, 9 Feb 1944) 
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VI.AR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advooate General 
Washington; D.C. 

SPJGK (251) 

CM 244292 
18 DEC 1943 

UNITED STATES ) THIRD Am FORCE 
) 

To ) Trial by G.C •.M. • convened at 
) Selfridge Field, Michigan, 27-29 

Ml.jor GEXJRGE A. HARTFORD 
(0-398271), Air Corps. 

) 
) 

September 1943. Dismissal. 

, OPINION of the BOARD OF REVIEW 
T.hf'PY, HILL and ANDREiiS, Judge Advocates. 

l. The reoord of trial in the case of the offioer named above has 
been examined by the Boa.rd of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifications& 

CHARGE Ia (Finding of not guilty). 

Specification& (Finding of not guilty). 

CHARGE Ila Violation of the 94th Article of War. 

Specification l I In that 1.ajor George A. Ha.rtford, 4th Base 
Headquarters and Air Base Squadron, Selfridge Field, Michigan. 
did at Selfridge Field, tlichigan on or about February 31 1943, 
present for approval and payment a claim against the United 
States by presenting to the Director, Intelligence Division, 
.Headquarters Sixth Service Command, ASF, Chicago, Illinois, 
an officer of the tbited States duly authorized to approve 
such claims, in the amollllt of $75.85 for reimbursement for 
expenditures for transportation and telephone tolls, which 
claim wa.a false and fraudulent in that all expenditures for 
whioh reimbursement was claimed were not in fact made, &nd 
was then known by the said Major George A. Hartford to be 
false an:l fraudulent. 

Specification 2 a In that .Major George A. Ha.rtf'ord, 4th Base 
Headquarters and Air Base Squadron, Selfridge Field, liiohigan, 
did at Selfridge Field, Michigan on or about September 29, 1942, 
present for approval and payment & claim agains.t the United 
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States by presenting to the D1reotor, Intelligenoe Division, 
Headquarters Sixth Servioe Command, ASF, Chicago, Illinois, 
a.n offioer of the Ullited States duly authorized to approve 
su<lh claims, in the amount of $91.62 for reimburae:ment for 
expenditures for motor transportation aDd telephone tolls, 
which claim wu false and fraudulent in that all expend!tures 
for which rej,.mbursement was ole.imed were not in fact made, 
and waa then known by the said Major George A. Hartford to 
be false and fraudulent. 

Speoifioa.tion 31 In that Major George A., Hartford, 4th Base 
Headquarters and Air Base Squadron, Selfridge Field, :Michigan, 
did, at Selfridge Field, Michigan on or about November 30, 
1942 present for approval and payment a claim against the 
United States py presenting to the Director, Intelligenoe 
Division, Headquarters Sixth Service COJ!llDAnd, .A.SF, Chicago, 
Illinois, an officer of the United States duly authorized 
to approve such claims in the amount of $70 .42 for reim
bursement for expenditures for motor transportation and 
telephone tolls, which claim was false and fraudulent in 
that all expenditures for which reimbursement was claimed 
were not in fa.ct made, a.nd was then known by the said Major 
George A. Hartford to be false and fraudulent. 

Specification 4 a In that ~jor George A. Hartford, 4th Base 
Headquarters and Air Base Squadron, Self'ricige Field, :flichiga.n, 
did at Self'ridge Field, Michigan, .on or about the 27th day 
of June 1942, present for approval e.nd ptcy1nent a claim against· 
the United States by presenting to the Director, Intelligence 
Division, Headquarters Sixth Service Command, ASF, Chicago, 
Illinois, an officer of the United States duly authorized to 
approve such claims, in the amount of $61.10 for reimbursement 
for expenditures for transportation and telephone tolls, whioh 
claim 'W'B.B false and fraudulent in that all expenditures for 
which reimbursement 'W&.8 claimed were not in fa.ct made, and 
was then known by the s a.id Major George A. Hartford to be 
false and fraudulent. 

Specification.61 In that Major George A. Hartford, 4th Base 
Headquarters and Air Base Squadron, Selfridge Field, Michigan. 
did at Selfridge Field. Michigan, on or about August 1, 1942, 
present for approval and P8¥Jllent a claim against the United 
States by presenting to the Director, Intelligence Division, 
Headquarters Sixth Service Command, ASF, Chicago, Illinoi•, 
an officer of the United States duly authorized to approve 
such claims, in the amount ot $74.30 for reimbursement for 
expenditures tor transportation and telephone tolls, whioh 
claim wu false and fraudulent in that all expenditures for 
which reimbursement was claimed were not in fact made, and 
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was then known by the ea.id Major George A. Hartford to be 
false a.nd fraudulent. 

Specification 6 a In that Major George A. Hartford, 4th Ba.se 
Hea.dquarters a.lld Air Ba.se Squadron, Selfddge Field, Miohiga.n, 
did at Selfridge Field, Michigan, on or about Ootober 31, 
1942, present for approval and payment a claim against the 
United Sta.tea by presenting to the Director, Intelligence 
Division, Headqua.rters Sixth Service Com:nand, ASF, Chicago, 
lllinoia, an offi oer of the 'lmited States duly a.uthorized to 
approve suoh cla.ims, in the amount of $60.35 tor reimburse
ment tor expenditures for transportation and telephone tolls, 
which claimwa..s false a.lld fraudulent,in that all expenditures 
for which reimbursement waa claimed were not in fact made, 
and was then known by the said lajor George A. Hartford to 
be false and fraudulent. 

ADDITIONAL CHA.RGEa Violation of the 95th Article of Viar. 

Specification la In that Major George A. Hartford, 4th Base 
Headquarters and Air Base Squadron, Selfridge Field, Michigan, 
did, at Selfridge Field, Michigan, on or about 9 July 1943, 
.fraudulently procure eleven (11) fa.lse statements from the 
.following individuals a Berkley c. Harris, Charles Woolard, 
Robert H. Mielke, Walter Ostrom, Edmund c. Rein, Colin Archie 
.McLeod, D. K. Vore, Albert Clark, 18.lond A. Mott, Kenneth 
Harwood, James Fernandez, with the intent to use said state
ments in connection with a pending official military investiga
tion. 

Specification 2a In that Major George A. Hartford, 4th Base 
Headquarters and Air Base Squadron, Selfridge Field, Michigan, 
did, at Selfridge Field, Michigan, on or about 11 July 1943, 
with intent to deceive, present to Major Paul W. Brosman, an 
investigating officer appointed pursuant to the 70th Article 
of War, eleven (11) false statements dated 11 July 1943 and 
signed bt the following named individuals a Berkley c. Harris, 
Charles Woolard, Robert H. Mielke. Walter Ostrom, Edmund c. 
Rein, Colin Archie McLeod, D. K. Vore,. Albert Clark, Ms.lend 
A.Mott, Kenneth Harwood, James Fernandez,. which said state
IllfJnts were untrue and were known to be untrue by said Major 
Hartford. 

The accused pleaded not guilty to the Charges and Specifioations. IJs was 
found not guilty of Charge I and its Specification,. and guilty of the re
maining Charges and Specifications. No evidence of previous convictions 
was.introduced. He was sentenced to dismissal. The reviewing authority 
approved the finding of guilty of Specification 2 of the Additional Charge 
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except the word.a 11dated 11 July 1943 and"• approved the s entenoe. and 
rorwarded the record of trial for action under Article or War 48. 

3. S'I.Dlllll8.ry or Evidence. 

a.. The accused having been found not guilty of Charge I and its 
Speci?'icationa feloniously embezzling e.nd uonverting to his own use the 
sum ot ~03.62, no summary of the evidence thereof is deemed· ~cesse.ry. 

b. Charge II and its Specifications. The prosecution showed that 
on 2 7 November l940 accused was assigned to Selfridge Field where he sub
sequently assumed the duties of Be.se Intelligence Officer. Provost Marshal. 
and Commanding Officer of the 830th Guard Squadron. On 27 June 1942 the 
accused submitted to the Director of Military Intelligence, 6th Service 
Command, Army Service Forces, Chica.go, Illinois, for approval and payment, 
a voucher in the amount of ~61.10, which voucher itemized various phone 
calls e.nd travel expenses to which the accused certified that the travel 
and expenses listed thereon were accomplished in performance of official 
duty and were correct and just and that payment thereof had not been 
received for the same (R.12JEx.4). Payment was me.de in the amount of 
$61.10 on said voucher, which amount was recei'ftld by the ·accused from 
the 6th Service Command, the proper disbursing agency on vouchers of 
this kind (R.12JEx. 4). Subaequently, the accused, in a like manner, 
submitted and received p~nt on five more similar vouchers in the amounts 
of $74.30 on 1 August 1942, $91.62 on 29 September 1942. t60.36 on 31 
October 1942. $70.42 on 30 November 1942 and $75.86 on 3 February 1943 
(R.12J Exa. 1.z.3.5 and 6). These six vouchers. wherein there wa.a itemized 
the statement of travel and phone calla, contained the m.:in&a of some sixty 
Ci'vil .Service employees working a.t Selfridge Field, Michigan, who were 
shown as having been investigated by the accused on oert&in named dates 
in the course of official Civil Service employee investigations, u a · 
ba.sis or computing the mileage traveled and expenses incurred (R.20.36J 
Elts. 1 through 6, 7 through 67 inclusive). The names of the sixty per
sons listed on the six 'YOUchers are the same persons whose names appear 
individually on Exhibits 7 through 67 (R.36). Exhibits 7 through 67 
repreeent individual investigations of ea.oh of the persona named, ade 
by three W.chiga.n sta.te police deteoti 'Vea who were assigned tq Selfridge 
Field for the purpose of inveatigating and reporting on ea.oh new Ci'Vil 
Service employee who.went to work at Selfridge Field, Michigan (R.20,24, 
29,33,36J Exa. 7 through 67 inclusive). The system developed for making 
such investigations waa u follows a When a new employee reported to 
Selfridge Field, Mi.ohige.n, he was required to fill out an information 
form at the registration burea.u. This form was turned owr to the S•2 
office, where it wu then given to either Mr. Frieberg. Mr. Gaboury, or 
Mr. Ritter, three .Michigan sta.te police detect1ves as.signed to Selfridge 
F.ield for the purpose of making civilian investigation.a. Detective 
Frieberg acted as the supervisor and prorated the investigations among. 
the three. Au investigation wa.s then me.de by ma.king a. neighborhood 
check as to loyal or subversive activities, ohecking for police records, 
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and checking oredit bureaus and banks, etc. After the investigation wa.a 
completed. a report was made by the detective making the • ame on Michigan; 
Sta.te Police Form UD6. The reports were then turned in by the detectiTes 
to the accused or to someone in his office for delivery to the.a.cou~Ad 
a.a S-2 officer. Teohnica.l Sergeant 'Walter G. }&lrtin, Air Corps. un-:: 
assigned, Selfridge Field, working in the S-2 office. took the reports a.s 
they oe.me in. attached the history papers to the reports and placed· them 
on the accused's desk (R.13,19,25,30,33,37,38,46,48). ~ben these inyes
tigations were completed by the detecti 'V8S a.nd a finding "no complaint" 
was made thereon there was no need for any additional investigation to 
be made by the aocU$ed or anyone else on these particular investigations. 
Several witnesses testified that the investigations ms.de were complete, 
that the accused did not incur any expenses fn connection with these in
vestigations, and that no additional investigation or expense was necea
sary on them (R.25,26,30,32,35,37,38,43,44,47,53). All of the persons 
investigated by the three detectives were found to be loyal Americans a.nd 
no complaints were made by the accused to the detectives about ~ of the 
investigations bei~ incomplete {R.19,20,26,33,44). There were no other 
separate files in the S-2 office which indicated there had been any 
separate investi€;ations made conoerning the same individuals named in 
Exhibit• 7 through 67. and there were separate files me.de of all inves
tigations concerning subversive activities and the like (R.21,47). The 
detectives testified as to several specific instances where they inves
tigated individuals named in Exhibits 6 through 67 in which they traveled 
a.n average of 25 to 30 miles on each case and in no ca.se was it necessary 
for them to travel.as many miles as were indicated on the accused's vouchers 
for those same particular investigations (R.31,32 and 34). In preparing 
the six voucher,. the accused got information from the investigation re
ports which had been placed on his desk and wrote out in pencil the in
formation to be placed on the vouchers and these were turned over to Miss 
Margaret A. Billingsley who acted as secretary for accused (R.11). She 
wrote the vouchers up. In some oases Miss Billingsley signed the accused's 
name, at his instructions, to the voucher when he was out of the office, 
and the voucher would be mailed to the Sixth Service Command for payment 
(R.16,22,50). The accused, on one occasion, told Ydss Billingsley that 
he had made some official trips for which he could not be reimbursed and 
that he was putting .down the civilian investigations listed in the vouchers 
in order that he could be reimbursed for these other official trips that 
he had actually made, jokingly referring to these· vouchers which he was 
submitting as "swindle sheets" and saying that "everyone else wa.s,doing 
it" {R.15). Sergeant Martin testified that he had had a conversation with 
the accused in April 1943 in which the aooused said he was making expense 
vouchers to cover mileage driven in his priva.te automobile in connection 
with other official business for which he kept no record and was using the 
civilian investigations to cover the expenses of these trips {R.47,48). 
At the investigation of the cha.rges, the acc~d, after being warned ot 
his rights (R.55), stated to the investigating officer that as regards 
the number of official trips for which he put in olaims for mileage, he 
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in fa.ct did not make those trips, but that he had me.de a number of otfioial 
-trips for which he was entitled :to mileage and that in a sense these vouohera 
which he filed with the Sixth Service Command constituted drai'ts upon a 
mileage bank account, which mileage bank account had been ma.de up tor the 
other official trips for which he had not received reimbursement, and at 
the time was overdrawn, but these vouchers constituted drafts upon that 
pool (R.53). 

c. Additional Charge and its Specifications. In regard to the 
Additional Charge for proouring and presenting to the investigating officer 
eleven false statements with the intent to deceive, the following evidence 
was introduced& Around the 6th or 7th of July 1943 the accused contacted 
Mr. Kenneth L. Harwood, Superintendent of the Air Corps Shops, sub-depot · 
Selfridge Field, about securing names from the civilian personnel (R.56). 
The accused asked him for names of older men at scattered points of residence 
and went down the list of civilian employees, getting the names and addresses 
of the men whose statements a.ppea.r as Exhibits 70 through 80, Mr. Harwood 
not knowing what the accused wanted the names for (R.56). Several days 
later, the accused brought .Mr. Harwood a set of statements, telling him to 
pass them out to the men for whom they were made out as soon as possible 
(R.56 ). Mr. Harwood passed the statements over to the foreman, Mr. Woolard, 
telling him to pass them out and tell the men that they need not sign them, 
it being entirely up to them (R.57). The statements were signed by the 
individuals and returned to Mr. Harwood, after which they were turned over 
to the accused (R.58) • .Mr. Harwood testified that he signed one of these 
statements (E:x:. 70), and that the statement was not true wherein it stated 
"this contact was made at ~ home at lea.st twice a month•, as the aooused 
had not done so, although he had contacted Mr. Harwood at his home on 
a.bout two different occasions (R.57). Mr. Charles Woolard of Mt. Clemons, 
Miohigan, testified that he signed Exhibit 71, but that that portion setting 
out "contact occurred at least twice a month" wa.s false, as the accused 
had never come to his hollll9 to hi.a knowledge and that no notary was present 
when he signed the statement, nor was any notary' a signature present on any 
of the statements which he collected from the other men (R.58,59). Mr. 
Walter Ostrom, also of Mt. Clemens, testified tha.t he signed Exhibit 72 
without reading 1 t thoroughly and that he did not know a.t the time whether 
the statements contained therein were true, but that that portion ot the 
statement which says he was a member of the CS System (Counter-Subversive) 
and that he was contacted at home by the accused was not true, and that he 
signed the statement at the request..of Y.r. Woolard in the presence of a 
notary (R.60 ). Mr. Albert Clarke, of Mt. Clemons, testified that he signed 
Exhibit 78 at Mr. Woolard's request without reading it after Mr. Wools.rd 
told him that the accused and Mr. Freiberg wanted the statement in order 
to get more gasoline, and that he was a member of the CS-System, but that 
the accused had only come to see him at his home one tilne in the fall of 
1942 (R.61,62). Exhibit 74 wa.a signed by Mr. Berkley·C. Harris, of Mt. 
Clemons, at Mr. Woolard 's request, he being told that the purpose was to 
help the accused get more gasoline, although Mr. Harris was not a member 
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o£ the ,CS System and the accused nenr oame to contaot him a.t his h0lli8, 
Mr. lbran, a notary, and the aoouaed being present when he signed the 
statement (R.63). Mt-. Edmund L. Rein, of New Baltimore, Michigan, tes
tified tha.t he signed Exhibit 761 that he waa a member of the CS System, 
but ,that he never did anything in connection therewith and the accused 
never ca.me to his houseJ that a notary was present when he signed the 
statement and five or six other men were signing similar statements in 
a group at the same time (R.64,65). It was stipulated that Mr. Robert 
H. Mielke, of Detroit, Michigan, would testify that some time in July 
1943 the accused oame to him a.nd told him that he was in soms trouble 
beoa.use of his claims for mileage a.ni asked him if he would sign the 
statement that he had visited his home on frequent occasions, that he 

' was a member of a civilian CS System at the Selfridge Field sub-depot, 
and that in order to accommodate the accused, he made and signed the 
statement, dated 10 July 1943 (Ex. 73), no notary being present e.lld no 
·oath being given, and that this statement was entirely false as he had 
never been a. member of any such system and was never personally contacted 
by the accused (R.61). It wa.s turtber stipulated that the signers of 
Exhibits 75,77,79 and 80 would testify that the statements were false 
in their material aspects, that they were asked to sign the statements, and 
that they did so (R.65). The acouaed gaTe the investigating off'ioer, :liajor 
Brosman, eight of these statements (Exs. 70 through 77 inoluai-n) at 
Selfridge Field, to be used in connection with the investigation of the 
charges, and these statements were attached as allied papers to the original 
oha.rges against the accused and were processed at Headquarters Third Air 
Foroe. and were made a part of the report of the investigating offioer 
(R.53 and 54)•.The other three sworn statements. (Exs. 78,79.80) were 
mailed by air mail to the investigating offioer by the aooused from 
Selfridge Field and were received by the investigating officer at his 
office at Headquarters Third Air Foroe where they were attached to his 
investigation report by means of a letter from the investigating otfioer 
to the Commanding General, Third Air Force, dates 17 July 1943 (R.54, Ex. 
81). 

o. The accused, after his rights ha.d been explained to him, elected 
to take the stand as a sworn wi tneu, and, in regard to the six f:alae 
vouchers, testified that he made numerous intelligence reports requiring 
trips in his own automobile to obtain information, suoh as the trip ma.de 
around November 1942 concerning the colored situation in Detroit (R.133, 
134): that he lef't the phone numbers at his off'ioe of the Detroit City 
Police Headquarters, who would oontaot him by two-way radio in his personal 
oar if he wa.a needed (R.136); tha.t he was paid for mileage in collecting 
this informa.tion by means of vouchers submitted (R.136,137); that at first 
no set form for submitting mileage vouchers was used and rebate for suoh 
mileage wa.s made by means of writing letters, but that, later, vouchers 
setting out the apecifio case traveled on were required (R.138)J tha.t 
rather than submit a six-page voucher for all of the itemized trips which 
he was actually working on, he took a •short-out" in preparing the vouchers 
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by putting the mileage actually traveled on official investigations of 
subversive activities, obtaining information for intelligence swmna.ries, 
eto., on 3• x 5n oards, and then by' ta.king a. number of oivilia.n employee 
investigations, grouping the genera.! mileage to be put on the voucher, 
and by preparing a summarized vouoher, whioh vouoher he submitted to the 
Sixth Service Command a.nd upon which he was paid (R.139 h tha.t thia 
nshort-outn was a.n inaccurate itemization of the vouchers, but the mileage 
was exact in all oases (R.139); that this procedure wa.a followed in all 
those instanoes where similar items were entered in the vouohera and · 
applied to ea.oh of the six vouchers (Ex. 1 through 6) and that he did 
not actually make the investigation.son the civilians named (R.137,139)1 
that he did not attempt to conceal the tact tha.t the vouchers were in
accurate as to the itemization to the investigating offioer or anyone 
elseJ that he actually ha.d nothing to do with any of the oivilian employee 
investigations listed on the six vouohers and did not make telephone oalls 
in connection with those named investigations and that he was not telling 
the truth on the vouchers a.a to those phone calla (R.141,142 )J that he 

6 11kept a list· of the amounts of phone calla ma.de by him on 3 11 x ·oarda, 
but did not put down the n.e.me of the person called as tha.t wa..s not neces
sary (R.142)J tha.t he does not claim that he drove the seventy miles set 
opposite Mr. McGill's name (Ex. 1) on the day set out on that specific 
investigation (R.143)J that he did make the trip to the CS (Counter
Subversive) meeting. :Mi.ohiga.n polioe, on 2 January 1942 whioh appears 
as item 2 ot Exhibit l (R.143); tha.t he reoeived by tirat ind.orsement 
instruotions oonoerning these vouohers from the Sixth Service Command, 
dated 6 Ootober 1942, which stated tha.t in the column marked 11 Time of 
D~parture and Arrive.1 11 the oase number or names should be indicated in 
the column marked "Speedometer" a.nd that tha.t column should be used for 
that purpose and that in the future the number of phone oalls and oost 
of ea.oh should be indicated on the sub-vouoher (R.143.144); tha.t he put 
1temized ,expenses on the June 1942 (Ex. 4) vouchers and collected for 
expenses or travel ma.de with Major McDonald to Detroit to make a survey 
of the negro Situation on 18.19 and 20 June 1942 (R.144)J tha.t in addi- · 
tion to the vouohera shown as Elchibits l through 6 he made out other 
vouohers once a month and oolleoted for travel performed in making trips 
on the politioa.l and psychological situation in the vicinity (R.l44)J 
tha.t in me.king such investigations he would go· to va.rioua taverns, the 
Chamber of Commerce, the9aherift's offioe. etc., to get information 
(R.146 ). 

With regard to the false aworn statements the aoouaed testified that 
the investigating offioer, Ma.jor Brosman. did not remain at Selfridge Field 
long enough for the aooused to oomplete the investigation that he wanted 
in connection with the mileage issue, only two or three days being devoted 
to the investigation of oha.rges against him (R.140,141); that when Mljor 
Brosman told him he wa.s going to have to leave and "consequently out short 
the investigation into 'lf13' oha.rges •••and a.a a. result of thio investiga
tion a.ad the suspicions and the manner in whiohwe were handled", all 
tha.t he, aocuaed, oould see wa.s the fa.ct tha.t he was going to ha.ve to face 
a oourt-ma.rtia.l for something that he had not done and knew nothing about, 

- 8 -



(259) 

with the result that he, not being himself subsequently seoured thoae 
eleven sta.tements and. gave them to Major Brosman so that the charges 
against him would be dropped (R.141,152); that he gave the eleven state
ments to the investigating offioer to wash out the charges; tl1at he 
wanted the investigating officer to believe that the statements were 
true (R.148); that when he found out that Y.a.jor Brosman was not going 
to have time to go through the files in the S-2 office, in a panic he 
got the statements a.nd gave them to }iajor Brosman with the h,ope that 
they would kill the charges on the vouchers (R.148); that the eleven 
civilians who signed the statements were not people listed in a:n.y of' 
the vouchers (Exs. l through 6) as persons whom he ha.d gone to see 
(R.151); that no one we.a then present on the field who oould definitely 
say that the accused me.de the trips he claimed to have actually me.de 
(R.152 )J that he was given a leave for seven days beginning 28 June 
1942 and another leave tor four days beginning 19 June 1942, and that 
items were listed, during those dates on which he was on leave, in the 
vouchers submitted as Exhibits 4 and 5 (R.155). 

Charles V. Titus, plant chief, Y~ohigan Bell Telephone Company, 
and chairman of the United Services Organization council J Mr. leslie 
V. V.aycock, Ir.ember of the lAichigan state police; Colonel- Walter L. 
~rbershaw, Director of Intelligence, Sixth Service Command; Lieutenant 
Colonel P. F. Boyer, Military Intelligence Division, Sixth Service 
Command; and VJr. Harold Mulbar, Chief of Michigan Detectives. all tes
tified on behalf of accused and bore witness to hie good reputation and 
his efficiency in the discharge of his duties (R.110-113,122,123; Def. 
Ex. B). . 

4. The mass of testimony, exhibits, and even the accused's own 
admissions unquestionably established that he prepared, presented, and 
reoei ved payment on the six vouchers, which vouchers falsely stated that 
the accused he.d performed itemized travel and mad• itemized phone calls 
in the performance of official duties in connection with official inves
tigations of some sixty named civilian employees, when in .fa.ct the accused 
actually had nothing to do with any of the said investigations 8.lld did-
not incur a.ny expense in cormection therewith. It was the contention o.f 
the accused that he had actually performed all o.f the travel listed and 
made phone calls in the amounts listed in connection with other official 
investigations not Bhown on the Touohers, but he we.s unable to ~roduce 
any witnesses or evidence to bear him out in this contention (R.l52)• 
.As a. matter of fa.ct, the efforts of the accused to obtain proof that he 
had performed other investigations and travel, led to the preferring o.f 
the Additional Charge against him, tor procuring and presenting to the 
investigating officer the eleven false statements from civilian employees. 
The proof ot this Additional Charge was thorQugh and complete, a.nd no 
evidence whatsoever was introduced to disprove the Additional Charge. It 
is the opinion of the Board of Review that the findings of guilty by the 
court as to Charge II and its Speoifica.tions and as to the Additional 
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Charge and its SpeoitioatioDS were amply supported by the evidence and 
were proper. 

6. Specification 2 of the Additiona.l Charge alleged that the eleven 
fa.lse statements were dated 11 July 1943, whereas the proof eata.blbhed 
that the statement of Robert H. Mlelke was dated 10 July 1943, a.nd that 
the other ten statements were da.ted 9 July 1943. This was not a fatal 
variance and was not an essential element of the offense. The Specifica
tions alleged that the offense of presenting the false statements was 
committed on or a.bout 11 July 1943. This allegation was sustained by 
the proof. The reviewing authority, as noted, struck out •11 July 1943" 
as the date of the eleven false statements. The absence of the date 
of the statements .from the Specifications in no way affeots the validity 
of the findings. The statements themselves were sufficiently identified 
without reference to this date •. 

6. War Department records shaw that aocused is 30 years of age. 
There is no record or his educational background. In civilian life he 
operated a printing plant and published two weekly newspapers. He enlisted 
in the National Guard., Michigan, l December 1933 and served· until 21 
September 1936. He wa.s commissioned second lieutenant,. Cavalry Reserve, 
effeotive 18 September 1940. He was ordered to active duty effective 
25 November 1940 for 28 days. Ha was reordered to active duty for OD8 
year effective 27 December 1940, extended to 26 December 1942. He wa.s 
promoted to first lieutenant, Cavalry Reserve, Army of the United States, 
on 20 May 1942. He was transferred to the ~r Corps Reserve, 22 August 
1942. He was promoted to captain, Air Corps, 16 November 1942, and to 
Major, Air Corps, 10 April 1943. 

7. The court wa.s le~ally constituted and had jurisdiction over the 
person and the subject matter.· No errors injuriously affecting the sub
stantial rights of the a.ocu1ed were committed during the trial. In the 
opinion of the Boa.rd of Review the record of trial is legally sufficient 
to support :the findings and the aentenoe. Dismissal is authorized upon 
conviction or violation of.Article 0£ War 94 and is mandatory upon con
viction or violation of Artiole of Wa.r 95. 

., Ju,!lge Advocate. 

, Judge Ad.vooa.~e. 

IA,L~~~~~l:..J~~::::!~~:a.., Judge Advocate. 
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1st Ind. 

War Department, J. A.G.O., Z9 DEC 1943 - To the Secretary of War. 

l. Herewith tra.nsmi tted for the a.ction of the President are the 
record of trial and the opinion of the Board of Review in the case of 
}ia.jor George A. Hartford (0-398271), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confinnation there·or. I recommend that the sentence be 
confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature tra.nsmitting 
the record to the President for his action and a form of Executive ac
tion designed to carry into effect the recommendation hereinabove made,. 
should such action meet with a.pprova.l.. · 

ca . ~-a----- ~ 
}qron C. Cramer, 
Major General, 

3 Inola. The Judge Advocate General. 
Incl.1-Record ot trial. 
Incl.2-Draft of ltr. for 

sig. Seo. of War. 
Incl .3-Form of Ex. action. 

(Sentence confirmed. G.C.M.O. 101, 10 Mar 1944) 
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WAR DEPAR'l'MENT 
Army Service Forces 

In the Office of l'he Judge Advocatd General 
washingto.n, D. c. (26J) 

SPJGN 
CM 244366 

3O Nov 1943 
UNITED STATES ) NINE'l'Y THIRD INFANTRY DIVISION 

) 
v. ) Trial by G.C.M., convened at 

) Camp Clipper, Cal.ifornia, 5 
First Lieutenant JAMES E. ) November 1943. Dismissal, 
HARDEN, JR. (0-1289419) 1 ) and total forfeitures. · 
25th Infantry. ) 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

l. The record of trial in the case of the officer named above 
has been examined by the Board of· Review and the Board submits this, 
its opinion, to Ths Judge Adyocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 61st ArUcle of war. 

Specification: In that 1st Lt James E. Harden Jr. 1 
25th Infantry, did., without proper authority absent 
himself from his organization and station at Camp 
Clipper, California., from about September Z7 1 1943., 
to about $eptember 29., 1943. 

He pleaded guilty to and was found guilty of the Charge and the Speci
fication and was sentenced to be dismissed the service., to forfeit all 
pay and allowances due or to become due., and to be confined at hard 
labor at such place as the reviewing authority might direct, for a 
period of five yecrs. The reviewing authority approved only so much 
of the sentence as provides for dismissal and forfeitures, and forwarded 
the record of trial for action under Article of war 48. 

3. The evidence for tha prosecution shows that on '21 September 
19431 while a member of Company •r•., 25th Infantry, the accused was 
absent without leave from his organization and station at Camp Clipper, 
California., remaining absent without leave therefrom until about 2200 
o'clock on 29 September 1943 (R. 3). 
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4. The defense offered no evidence. The rights of the accused 
having been explained to him, he elected to remain silent (R. 4). 

5. The Specification alleges absence without leave from organiza
tion and station from Z7 September 1943 to 29 September 1943.~ Not 
only the accused's pleas of guilty but the evidence adduced, as well, 
support the findings of the court. 

6. War Department records show that the ace.used is '?.4 years of 
age with enlisted service from 25 January 1941 until temporarily 
commissioned second lieutenant, AU~, 5 August 1942; and that he was 
temporarily promoted to first lieutenant Z7 July 1943. 

7. The court was legall.1 constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence and to warrant confirmation thereof. A sentence of dismissal 
is authorized upon conviction of a violation of Article of war 61. 

Judge Advocate 

Judge Advocate 
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SPJGN 
CM 244.366 

1st Ind. 

'War Department, J.A.o.o•., - To the Secretary of War. 
. 20DEC1943 

1. Herewith transmitted for the action of the President are 
the record of .trial and the opinion of the Board o:t Ravi~ in the· 
case of First Lieutenant James E. Harden Jr. (0-1289419), 25th Infantry. 

2. I concur in the opinion ot the Board of Review that the record 
of trial is legal.ly' sufficient to support the findings and sentence as 
approved by' the reviewing authority and legally sufficient to warrant 
conf'innati.on thereof. I recommend that the sentence be confirmed but 
that the :torfeitures be reml.tted and that the sentence as thus modified 
be ordered executed. 

J. Inclosed are a dra!t of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into affect the foregoing recom
mendation., should such action meet "Iii. th approval. · 

-~ . 
Q.~ 

Myron c. Cramer., 
Major General, 

The Judge Advocate General • 

.3 Incls. 
Incl l - · Record of trial. 
Incl 2 - Di't. ltr•. for sig. 

Sec. of War. ;. 
Incl 3 - Form of Executive 

action. 

(Sentence as approved by reviewing authority confirmed but 
forfeitures remitted. G.C.M.O. 55, 5 Feb 1944) 
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WAR DEPAR'nlENT 
A:rrrry Service Forces 

In the Office of The Judge Advocate General 
'Washington, D. c. (26?) 

· -4 ore 1943 
SPJGQ 
CM 244396 

U N I T. E D S T A T E S · ) 30TH INFANTRY DIVISION 
) 

v. ) Trial by G~C.M., convened at 
) A.P.O. #30, %Postmaster, 

Major MARTIN L. SEBASTIAN ) . Nashville (2), Tennessee, 
( 0-302318), Med.ical Corps. ) 6 November 1943. Dismissal, 

' ) total forfeitures and con
) finement.for ten (10) years. 

----------~~~~-----------
·OPINION of. the-BOA.RU OF REVD!.l{ 

ROUNDS, HEPBURN and. FREDERICK, Judge Advocates 

l. The record of trial in the case. of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

. . ; . 

2. Accused was tried upon the following Charges and'Speci
i'icationsa 

CHARGE Ia Violation of the 93rd Article of war. 

Specification la In that.Major Martin L. Sebaatian, M.C. 1 
l~h In.t'antry, did, at Jacks~nville,.Florida, on or 
about the first part o! May, 194.'.3, commit the crime · 
of Sodomy, by feloniously and against the order of 
nature having carnal connection by mouth with Private . \
Lacey Eury, a male person. · 

Specification 2a In that Major Martin L. Sebastian, ·M.C., 
120th Infantry, did, at Bivouac Area, near camp 
Forrest, Tennessee, on or about 6 June 1943, commit 
the crime of Sodomy, by feloniously and against the 
order or nature having carnal connection by mouth 

. with Corporal Loy T. ijeavner, a male person. 

Specification :31 In that Major Martin L. Sebastian, M.C.,· 
120th Infantry., did, at Bivouac Area, near Camp 
Forrest, Tennessee, on or about 21 August 1943, 
canmit the crime of Sodomy., by feloniously and 

· against the order .of nature having carnal connection . 
by mouth 1'ith Corporal Loy T. Heav.ner., a male person. 

http:the-BOA.RU
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Specification 4: In that Major Martin L. Sebastian., M.C• ., 
120th Infantry., did, at Bivouac Area, near Camp 
Forrest Tennessee., on or about 16 August 1943, commit 
the crime of Sodomy, by feloniously and against the 
order of n.ature having carnal connection by mouth .. 
with Private First Class Paul McNeely, a male ·person. 

Specification 5:. In that Major Martin L. Sebastian., M.c•., 
120th Infantry, did, at Bivouac Area., near Ca:np. 
Forrest, Tennessee, on or about 26 August 1943., 
commit the crime of Sodomy., by feloniously and a
gainst the order of nature ha.vine carnal connection 
by mouth with Private First Class Paul McNeely, a 
male person. · 

Specification 6: In that Major Martin L. Sebastian., !,1.C • ., 
120th Infantry, did, at Bivouac Area, near Woodbury 
Tennessee., on or about 6 September 1943, commit the 
crime of Sodomy, by feloniously and against the order 
of nature ~ving carnal connection by mouth with 
Private First Class Paul 1foNeely., a male person. 

Specification ? : In that. Major :Martin L. Sebastian., M.C• ., 
120th Infantry., did, at Murfreesboro., Tennessee., on 
or about 29 Septembez:. 1943., co'llillit the crime of 
Sodomy, by feloniously and against the order of 
nature having carnal connection by mouth with 
Private First Class Paul McNeely, a male person. 

CHARGE II1 Violation of the 95th Article of War. • 

Specification 1: In that Major Martin L. Sebastian., H.c •., 
120th Infantry., did, at Bivouac Area, near Ca.mp 
FoITest., Tennessee., on or about. the "first week in 
August 1943, wrongfully attempt to induce Private 
Jay c. Bryant, an enlisted man under his conunand., · 
to engage in the act of Sodomy by plying the said 
Private Jay c. Bryant with liquor and toying with 
his genita.ls. 

' Specification 21 In that Major tlartin L. Sebastian, H. c • ., • 
120th Infantry., did, at Camp Blanding., Florida,; on 
or about 24 May 1943, wrongfully attempt to induce 
Sergeant Garnett w. Rosson, an e·nlisted man under 
his command, _to engage in the act of Sodomy by 
plying the said Sergeant Garnett '!'l. Rosson with 
liquor and toying with his genita.ls. · 

- 2 -
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Specification 3': In that Major Lfiµ-tin L. Sebastian, M.C. J 
120th Infantry., did, at Columbia, South Carolina, on 
or about 1 April 1942, wrongfully attempt to induce 

,staff Ser~eant Charles w. Watkins, an enlisted man 
\mder his command, to engage in the act of Sodomy 
by plying the said Staff Sergeant Charles W. Watkins 
wj.th liquor and toying with genitals. 

He pleaded 11nolio contendere" to all Charges and Specifications. t 'l'he 
court deemed this equivalent to a plea of nnot guilty• and proceeded 
•as though the accused had entered a plea of not guilty~. He was.found 
guilty of all ChD.rie~ and Specifications.-· No evidence of previous 
convictions was introduced at-the trial. He was sentenced to be dis
missed the service to forfeit all pay and allowances due or to become 
due and to be confined at hard labor at such place as the reviewing 
authority may direct, for ten years. The reviewinc authority approved 
the sentence and forvrarded the record of trial for acti'on under 
Article of War 48. 

3. The evidence fer t.ha prosecution may be briefly summarized as 
follows: 

As to Charge I: 

Specification 1: Sometime in the middle of May, 1943, accused., a 
major of the Medical Corps attached to the 120th Infantry, and Private 
La.cay w. 1'1.lry., a member of the lledical Detaclunent, 120th Infantry, went 
swimming together in the lake at Camp Blanding, Florida. During the 
course of conversation accused stated he was soing to Jacksonville, 
Florida., that night and asked Eury to go along with him, which he did., 
both going in accused's private automobile (R. 20). They proceeded 
to a hotel where, after three drinks in a bar downstairs., they went 
to a room upstairs where the enlisted man had another drink. Mean
while accused had taken off his trousers and laid down on the bed, 
and he shortly asked Eury to lie down with him. 1ury hesitated but 
eventually took off his trousers and, clad only in cherts, joir"ed 
accused on the bed., ·whereupon accused commenced tc ~lay with b'ury•s 
penis a.~d then, taking it in his mouth, brought about an emission 
for E.'ury by sucking on it (R. ~l). Tht>reafter they went out to supper and 
upon returning went to bed, accused occupying one bed and Eury another. They 
went back to.Camp Blanding together in the morning. He did not report the 
incident to anyone until about the middle of October 1943 (R. 22). 

Specifications 2 and 3: On or about 6 June 1943 shortly after the 
120th.• arrived at Tent City., near Camp Forrest., 'l'ennessee, after moving 
from Camp Blanding, accused asked Corporal Loy 1. Heavner, a member 
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of the Medical Detachment of the 120th Infantry, who·was unloading ac
cused's baggage from his automobile, to come to his hut that night 
(R. 2J). When Heavner arrived at the hut accused gave him a couple 
of drinks after which accused took off his clothes and laid down on 
the bed asking the Corporal to undress and get into bed with him. At 
the time he also said, •If you want to use my car I will give it to 
you and you can have a lot of privileges in the company.•· The corporal 
then undressed and got into bed wit}.1 accused who immediately began to 
fondle Heavner's penis. After a few minutes accused turned around, took 
the corporal's penis in his mouth and produced an emission for Heavner 
while accused at the same time masturbated himself. When accused had 
·finished the corporal dressed and went back to· the company street. 

On 21 Augu~t 1943 the corporal had occasion to bring accused home 
from a party at about 10:30 or 11 o'clock at night. Accused had been 
drinking and did not-appear sober (R. 24, 25) •. The corporal had also 
been drinking (R. Zl). On the way home, while the corporal was driv-
ing accused's car, accused reached over, unbuttoned the corporal's 
pants and played with his pe?)is. When they arrived at accused's 
.quarters he directed his orderly to leave and requested Heavner to stay. 
Again he took off his cloth~s .:.i asked Heavner to take off his and get into 
bed. He did so and aj'ter accused had played with the corporal• s penis 
for a llhile, he asked him to get into the same position he had taken 
before; He then took Heavner's penis in his mouth and sucked it until there 
was an emission. · The corporal then got up and went to his hut.· Heavner 
made no complaint about the incident to anyone until he reported it to 
Captain Gesell sometime in the middle of October, 1943 ( R. 2Q, Z7) • This . 
he had done because, when accused and he had returned from Murfreesboro 
and arrived in.the bivouac area, accused approached him in the first 
aid tent and started feeling his penis. The corporal jumped away and went 
to bed and reported the.incidents imnediately after that because he feared 
•it would lead on• and he "didn't want any part of i t 11 (R. Z7). 

Specifications 4, 5, 6 and 7: At some time duri.lg the middle of 
August 1943, Private First Class Paul McNeely, a member of the Hedical 
Detachment, 120th Infantry, together with Corporal Heavner and 
Sergeant Hileman, accompanied accused to a show. On the return trip 
accused asked McNeely to sit in the back seat with him and v.hen they were 
so seated accused started feeling ilicNeely' s leg, •playing around• with 
him, and asked him to stay at accused's tent until the sergeant and 
corporal had left. This McNeely did and when they were alone accused 
turned on the radio and they had a couple of drinks of gin. He then 
laid down on the bed and asked McNeely to sit beside him. When HcNeely 
did so accused sta:-ted feeling his legs and told him to lie down. He 

.did so and accus:;d went to the foot end of the bed, took HcNeely•s penis 
in his mouth and, while he masturbated himself, sucked L~cNeely' s penis 
until he caused i'.icNeely to have an emission in accused, e mouth (R. 28, 
29). 

- 4 -
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A week and a half later accused took }!.cNeely to his tent in the 
officers row at C;wp Forrest, Tennessee. '!'here after drinkine scotch 
and soda, !J:cNeely took off his trousers .and laid down on the bed at 
accused's request whereupon accused tb#t<::·J.::cNeely'c penis in his mouth 
and, while masturbating himself, caused McNeely to have an emission 
in accused's mouth (R. 29, 30). 

Arain, on or about.6 September 1943, while the troops were in 
bivouac near Woodbury, Tennessee, accused ca~e to McNeely•s pup tent 
at about 2:30 or 3 o'clock a.m. Accused laid down in·the dark beside 
McNeely and after playing with McNeely I s penis, took it in hi::;' mouth 
and sucked it until McNeely had an emission (R. 30). 

On 29 September 1943, McNeely was in accused's room in Murfreesboro, 
Tennessee, in compaay with Corporal Heavner. While McNeely -v;as taking 
a bath ac~used told Heavner to go and cat a room for (Sergeant) Hileman 
and himself as McNeely was going to stay with accused. After Heavner 
returned Hileman arrived and accused, after all had some drinks of 
scotch whiskey, told Heavner and Hileman to go to their room as McNeely 
would stay with him. ),t 11:30 o'clock p.m. accused played with Mc
Neely's penis and •sucked it off• while he masturbated himself (R. 30,
31). . . 

McNeely first reported these incidents to Corporal Heavner wh9 
told him he was "going to tell.. and wanted to know whether McNeely 
•wanted to•. ¥,'hen Captain Cesell asked McNeely whether he •wanted 
to testify" h~ said •yes9 (R. 31). 

As to Charge II: 

Specification la On about 1 September 1943 the Medical dstach:nent 
was on maneuvers with the 120th Infantry. During the problem, which 
lasted from breakfast to supper, Private Jay c. Bryant ~at on the rear' 
seat of a jeep in which accused was riding on the front seat. Repeatedly, 
all day long, accused would reach over from the front seat and play 
with Jay• s legs. After Jay had gone to bed t.hat night he was informed 
that accused·wanted him to bring a pitcher of hot water to his quarters. 
This he did not believe but, taking the hot water, he proceeded to ac
cused's tent, passing accused's orderly on the way and taking him 
along. Arriving at accused's quarters he set the water on a taQle 
outside and was then invited by accused to come in. He ·went in,•had 
a seat and accused opened a qua.rt of Irish "Whiskey and together they 
had a couple of drinks. Accused then went outside to wash and change 
his underwear after which he returned and sat on the bed asking Jay 
to sit close to him. They then had another drink. As Jay sat down on.the 
bed aGcused seized Jay' ii penis, through his 'Hothe f:! and asked him •how 
big it was• and •if it.would get hard•. Accused then asked Jay to take 

.J 
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his penis out and suggested that he (Jay) •could go places in that 
detachment• but Jay told him he did not want to. Accused then said he 
•could have a lot of prjvileges• but Jay said he did not want any. Jay 
prepared to leave and as he opened the door accused cautioned him not 
to tell any of the men accusad had given him whiskey or tried to feel 
his penis (R. 6-8). , . 

Specification 2: On 24 May 1943 Sergeant Garnett VI. Rosson, a 
member of the Medical tatachment of 120th Infantry, was sitting with 
accused in the front seat of accused•: car which was parked in the 
rear of the dispensary at Camp Blandinrr, Florida. Both were drinking, 
and Rosson had taken about 10 or 12 drinks and accused 3 or 4. As they 
were sitting there, alone and at night, accused unbuttoned Rosson•s 
trou~~:::-s, took out his penis and began to fondle it and nosson•s testicles. 
After a while Rosson became sick at his stomach and he left the car. Ac
cused tried to induce him to return but he refused and went to his 
~uarters (R. 10-13). Rosson reported the incident to Colonel Treherne 
(R. 13). -

Specification 3: On or about 1 April 1943 Staff Sergeant Charles 
w. ,latkins, :lledical Detachment, 119th Infantry, had occasion to go with 
accused to Columbia, South Carolina. Accused was a Captain at the time. 
They made the trip in accused's private automobile in company with Staff 
Sergeant Davis. When they arrived at Columbia they went to the ";\'ade 
Hampton Hotel and, at accused's suggestion went to a room upstairs where 
the three consumed 2 quarts of whiskey. i1hen it was all gone accused 
sent Sergeant Davis back to the Officers Club for more. Davis returned 
~d.th 3 quarts of whiskey but, having met a sirl in the elevat~r, left to . 
join her. Watkins a."'ld accused then continued to drink until Watkins had to 
go to the bath room. Accused follCYNed him. Just as Watkiw,, got into the bath 
room he ttpassed outn and remembered nothing that transpired until the next 
morning when he awoke and found that he vras completely naked and that 
accused was playing with hi~ (17atkin 1s) private parts. Watkins was . 
covered with.perfumed powder tho~h he had brought none into the room; and, 
although ha did net remember undressing, he found his clothes neatly 
folded and placed in a pile on a chair. Accused 6rabbed Watldns as he 
wok3 'lP, said something about kissing him and thereupon kissed him. He sald 
something about nsucking ma (Watkins) off" and Wat~ins then got up and 
said he was ready to go. After they had a couple of drinks accused and·. 
:'!atkins returned to Fort Jackson (R. 13-17). Watkins did not report the 
incident to anyone until Colonel Treherne called him about the matter 
around the middle of October 1943 (R. 18). 

4. Accused elected to remain silent and offered only character, 
witnesses in his behalf, among whom were Colonel Hammond D. Birks, 
Commanding Officer of the 120th Infantry, the accuser; Lieutenant 
Colonel Garvin B. Farris, Executive Officer of the 120th Infantry; 
Lieutenant Colonel Alfr~d J. Treherne, Division Surgeon; 1,lajor Alonzo 
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N. Baker and Major Vivion F. Lowell. Also filed in evidence were 
various letters of commendat-ion to the accused all of 'Which disclosed 
that he is an officer of great capabilities and was considered by his fellow 
officers as a man of good moral character. Colonel Birks said: nr gave 
him a superior efficiency report on evsry occasion and also recommended 
him for promotion twice, and in the last recommendation I made I con
sidered him the bes·t medical field soldier. I had come in contact with• 
(R• .33). Lieutenant Colonel Farris stated:· 11 ! consider him an excellent 
soldier and a superior medical officer in the fielc1' (R. .35). Lieutenant 
Colonel Treherne testified that •He was considered an excellent officer 
and I .certainly considered nim ona of the best in the division''(R. 36). 

5. Medical testimony of a psychiatric nature was introduced by . 
both the defense and prosecution. 

Major Alonzo Baker, Medical Corps, 105th Medical Battalion, a wit
ness for the defense, after being qualified as a general practitioner, ~ut 
not an expert opinion witness on psychiatry, testified that he was . 
acquainted with accused socially and officially, having roomed with him 
at Camp Blanding, Florida, from Harch 1941 until accused was trans
ferred to the 120th Infantry and that during all of that time accused 
and his w.:>rk were •very well thought of in the 105th (Wantry)•. He 
had never seen anything unusual about ~~cused in all the while he lived 
with him (R. 39). With regard to homosexuality he stated that it was 
not th0 act of a normal man to insert.another man's penis in his mouth 
but that such a man might be normal in every other respect; .that homo
sexuals are born with this abnormal desire and cannot help it 2nd there 
is no cure or treatment for it, but they are fully conscious of what 
they are doing. · Such persons are usually brilliant and exce1 in their 
lines of endeavor (R. JS). 

Major Vivion F. Lowell., Medical Corps., 30th Infantry Division, 
qualified as an expert opinion witness in psychistry and testified on 
behalf of the defense that he had known ar.cusod for a period of~ years, 
but that any opinion he might express was not based upon observation.of 
accused. In his opinion a homosexual is a sex pervert.and a psycopathic 
personality. Such a·person is not an insane individual and is not 
mentally ill but, at the same time, is not perfectly normal. He has an 
abnormal desire for homosexuality which, however, he can control probably 
as much as a normal individual can control sex desire and that while he 
cannot get rid of the desire he ca.n_satisfy it., or not, as he chooses. 
In his opinion a homo-sexual would be able to conceal his abnormality from 
his friends for a considerable length of time (R. 39-41). 

For the prosecution Xajor Max: Levin, ~.~edical Corps., '!·hayer General 
Hospital, Nashville, Tennessee, a me,;lb~r of the medical board appointed 
under the'provisionsof par. 35c, ::t.C.~.I., 1928, testified that he is rated 
as a specialist by the American Board of Psychology and Neurology and 
had written pver fort~· papers on psychology and neurology.for medical 
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journals. On 24 October 1943 the board made an examination of accused 
and thereafter prepared a report thereon which was admitted in evidence 

.(Pros. Ex. 1). The board found no evi~ence of mental disease in accused 
thou6h he falls into-a class of abnormals knO't1n as homosexuals. These 
individuals can resist the abnormal appetite just as others can resist 
a ncr:nal appetite and, in doing so, can ~osist temptation so well that 
they are able to conceal it. In his opinion the homosexual characteris
tic is inherent but the fact that in prisons there is a large increase in 
homosexuality indicates that a certain portion of homosexuality is 
influenced (R. 47-49). 

5. At the outsot of the trial the court was confronted with the 
anomalous plea of 11nollo 'contendere11 entered by the accused. V;'hat was 
evidently intended wasa plea of nolo contendere. This so called rlea 
is not a plea in the strict =:ense of that term in the criminal law but 
a fc:r7.13.l 'declaration b;,r accusad that he will not contend with 'the 
prosecution under the charge. It is not one of the pleas, general or · 
special, open to accused in all criminal prosecutions~ and is allowable 
only u.,der leave and acceptance by the court. 

Since under the common law rule which governs in the federal 
courts, to authoriz~ the court to entertain the plea of ~olo contendere, 
the case =ust be ~ithin the class of misdemeanors for which punish.~ent 
may· be imposed by fine alone althouc11 the offen~e may be punishable as 
well by imprisorunent, at the discretion of the court; either as an altern
ative of fine or in addition thereto, or to enforce tho payment thereof, 
such plea cannot be accepted either in cases of felony req".liring in-
famous pur.ishmeut to be imposed on conviction, or in cases of misdemeanor~ 
for '.'rhich the punishment nn.ist be imprisonment for arry time, with or without 
fine (Tucker v. U.S., 196 Fed. 260, 116 c.c.A. 62, 41 LP.AUS 70). 

, '£he \!anual for Courts-i1artial nowhere provides for such a plea, but 
impliedly prohibits it. Cer·tainly it is net a special plea nor a plea 
in bar and as to pleas to the general issue it is provided that these 
"shall include the following: guilty, not guilty; and pleas correspond
ine to p.Jrmissible findings ••• Should an accused enter a contradictory 
ple~, such as guilty without criminality, such contradictory plea 
will be re;:;arded as a plea of net guiltyit (par. 70, HCJ.! 1928). 

Evidently the court considered the plea of nolo contenaere as one 
which comes within the class of contradictory pleas""°and properly ruled 
that it would proceed as though a plea of not guilty had been tendered. 

6. The record of this case discloses a sordid tale of a cc"J.!'se of 
conduct on the part of a high ranking and apparently efficj~nt officer. 
who, over a period of five months, had homosexual relations with three 
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enlisted members of his medical detachment and, during the same period, 
made overt efforts to seduce three other members to the commission of 
the same offense. 

Nothing would be· .gained by commenting upon the details of the 
crimes alleged. Every element of the respective offenses charged was 
proved by the prosecution while accused offered nothing in rebuttal but 
character evidence and the opinions of two medical officers regarding 
homose.xua.l.ity. Consequently, there remained but one duty for the court to 
perform in arriving at its findings and that was to detennine the credi
bil~ty of the witnesses :who testified during the trial. The record shows 
that the defense made an effort to impeach the veracity of certain wit
nesses on the grounds of bias and prejudice but the facts elicited are not 
per~~~sive and do not tend to accomplish their purpose. The Board has 

· carefully reviewed the record and judged for themselves the credibility 
of. the witnesses and they find not.hing which would justify disturbing the 
findings of the court. 

Ordinarily an attempt to commit a crime is chargeable under Article 
of.War 96 unless such attempt is denounced bY. some specific Article of war. 
(MCM, 1928, sec. 152, .£). However, Article of war 95 includes acts· made 
punishable by any other Article of war, provided such acts amount to 
conduct unbecoming an officer and a gentleman (par. 151, MCH 1928). It 
was, therefore, entirely appropriate to charge the attempts to commit 
sodomy under Article of War 95, the conduct alleged in the specifications 
and proved at the trial being, beyond question, unbecoming an officer 
and a gentleman. , 

? • Accused is thirty eight years or aze. P.ecords of the War 
Department disclose that he was born in Iloody, Texas. After graduation 
from high school in Grand Rapids, Michigan he atte~ded Baylor University 
for four years and Baylor Medical College for four years, graduating 
with the degrees A.B.· and !,1.D., respectively, after which he did post
irac.ua.te work in surgery at Mayo Clinic and at the University of Vienna 
for two years. While at Baylor University and The Medical College he was 
a member of the Reserve Officers 'l'raining Corps, specializing in basic and 
advanced medical work and on 29 May 1933 he was cormnissioned a first 
lieutenant, Medical Corps. This commission was renewed on 29 Uay 1938. 
On 10 March 1941 he was ordered to active duty with the Joth Division. 
On 24 December 1941 he was promoted to captain, 1!edical Corps and on 
30 October 1942 he ras promoted ·to major, Medical Corps. 

8. 'l'he court was legally constituted and had jurisdiction of the 
accused and the offenses charged. No errors injuriously affscting the 
substantial rights of accused were committed at the trial. In the 
opinion of the Board of Review the record of trial is legally suffi-
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cient to support the findings and the sent0nce and to warrant 
confirmation of the sentence. A sentence of dismissal is mandator<J upon 
conviction 0£ a violation 0£ Article of War 95 and is authorized upon 

·conviction of a ,_violation of Article of War 96. 

, Judge Advocate 

Judge Advocate 

Judge Advocate ' , 
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1st Ind. 

War Departmen~ J.A.G.o., 15 DEC 194'3 - To _the Secretary of War. 

1. Herewith transmitted for the action of.the President are 
the record o,trial and the opinion of the Board of Review in the case 
of l'.ajor Ma.rtffi L. Sebastian _(0-.'.302318), Medical Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation thereof. I recommend that the sentence be 
confirmed but that five years of the confinement imposed be remitted, 
that the sentence as thus modified be carried into execution, and that 
the United States Penitentiary, Atlanta., Georgia, be designated as the 
place of confinement. 

). While court-martial charges were pending against him and he 
was in aITest at Camp Forrest, Tennessee, Plajor Sebastian, on 19 October 
1943, voluntarily submitted his resignation "for the good of the service." 
Baaed not only on the facts disclosed by- the investigation of the charges, 
but also on the War Department policy announced in ·paragraph 2, YID Memo. 
W615-4-43, dated 10 January 1943, the .CoIDlllanding General of the Second Army 
forwarded the resignation ttnot favorably considered", to the Commanding 
General, Army Ground Forces, Washington, D. c., which latter office recom-

.. mended to The Adjutant General that action on the resignation be withheld 
pending result of trial. On 16 November 1943 The Adjutant General forwarded 
this resignation to this office "for recommendation." In view of the 
unconscionable and shameless manner in which accused used the power and 
influence of his official position as a medical officer to seduce the 
enlisted men under his command the extension of this form ot clemency is 
not recommended. 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

Myron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.l-Record of trial. 
Incl.2-Dft. or ltr. for 

. sig. Sec.· or War. 
Incl.)-Form or Ex. action. 

( Resigned) -n-





WAR DEPARTMENT 
Army Service Foroes 

ln the Office of The Judge Advooa.te General 
Washington, D.C. 

(2'7_9) 
/ 

SPJGK 
CM 244425 2, 3 OE.C 1943 

UNITED STATES ) 90TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Camp Granite, California,12 

Seoond Lieutenant GORDON ) November 1943. Dismissal, total 
L. GUSTAFSON (0-1319382), ) forfeitures and oon.finement for 
Company H, 358th Infantry. ) one (::t) year. 

OPINION of the BOARD OF REVIEW 
. TAPPY, HILL and ANDREWS, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review, and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charie and Specification• 

CHARGE• ..Violation of the 61st Article of War. 

Specifioation1 In that Second Lieutenant Gordon L. Gustafson, 
358th Infantry, did, without proper ·1ea.ve, absent himself 
from hi~ organization a.t Camp Granite, California, from a.bout 
17 Ootober 1943, to about 24 October 1943. 

He pleaded guilty to and was found guilty of the Charge and Specification. 
No evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service, to forfeit all pay and allowances due or to be
come due, and to be oon.fined at hard labor for a period of one (1) year. 
The reviewing authority approved the sentenoe and forwarded the record of 
trial for aotion u:ader Article of War 48. 

3. The evidence for the prosecutio:q. is substantially u follCM"s 1 

There was introduced in evidence a duly authentioated extraot oopy 
of the mor.ni.Dg report of aoouaed's.organization, showing accused absent 
without leave from 0001 17 October 1943 to 2330 24 October 1943, at which 
time he reported for duty to his organization. 

Captain James s. Spivey. testified ths. t he waa the Commanding Officer 
of Company H, 368th Infantry, and that accused had been a. member of his 
oompa.ny since August of 1943. He identified the morning report of Compa.ny 
H. 358th' Infantry, for the month of October 1943, which showed accused 
absent without leave as of 0001 17 October 1943~ and from absence without 

http:Compa.ny
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leave to duty as of 2330 24 October 1943. He further testified that he 
was· the custodian of the morning reports of that company and identified 
his sigDa.ture on the Ootober morning report. 

This report was received in evidence without objeation by defense 
~ a.n extra.ct oopy thereof a.ttaohed to the record of trial a.s prosecution's 
Exhibit A. '!he witness pointed out accused to the oourt and stated that 
accused had not been present with his organization at any time, between 
the 17th and 24th of October 1943. He thought a.ll of the officers knew 
the areas in Arizona. to whioh the organization was to move for maneuvers. 

4. The evidence for the defense was confined to the testimony of 
accused and was substantially as follows& 

Accused testified that he wa.s given a weekend pass on Saturday 9 
October and went to .Banning. California., ~d met his wife. They stayed 
at the Del Paso Hotel. His wife was pregnant and in the afternoon of 10 
October she became ill and started to hemorrhage. He was due baok at 
Camp Granite and had intended to leave Banning Sunday night, but about 
midnight his wit'e's illness was worse and he stayed with her all night. 

F.e.rly Monday morning, 11 October, he sent a telegram to Colonel 
Thompson explaining his unavoida.ble delay because of hi• wife's illness 
(Def. Ex. A). He then returned to his room and as. his wife •s condition 
seemed to him to be serious he hired a ca.bJ took her to I.os Angelea, and 
o&lled a doctor. The doctor told him his wife should be taken oare of at 
onoe a.s she ~ in danger of having a miscarriage. Her condition became 
serious, neoessita.ting an operation. Following the opera.tion she was in 
a very weakened condition. There was no one except a neighbor to oa.re 
for his three children whose ages were 4 yea.rs ll months, 2 years 6 months, 
and 1 yea.r 2 months,. respectively. He tried to hire help but was unsuccess
ful. 

Accused sent a second telegram to Colonel Thompson 17 October and 
a third to.Lieutenant Paul MoNutt 22 October. These telegrams were intro
duced in evidence ani attached to the record of trial (Def. Exs. A,B,C). 
Ea.oh of them referred to his wife's illness and accused's intention to 
return to his proper station. 

As he could not leave his wife, the Red Cross telephoned him on 
Saturday (date not specified) and infonood him that he had been granted 
.7 days leave (R.lO). A telegram da.ted 6 November from Los Angeles Chapter. 
American Red Cross, to American Red Cross Field Director, 90th Division, 
was received in evidence and attached to the record as Defense Exhibit D. 

.. . 
A signed statement of Dr. c. R. Davis, Osteopathic physician of Los 

Angeles, Ca.lifornia., who had attended accused's wife during her.illness, 
was received in evidence and attached to the record as Defense Exhibit E. 

- z -
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Upon croaa-exa:miJJa.tion by proseoutio:n, a.oouaed sta.ted that on or a.bout 
17 Ootober a Mrs. Ca.hill with the American Red Cross in Los Angeles tele
phoned him to oome to her office. a.t whioh time she told him hi1 leave had 
been extended to seven da.y,, but did not show him or gin him t.Jl$ written 
authorization. Throug~ Mrs. Cahill of .American Red Cross he ma.de a. requeat 
for a. further extension or leave beyond the 7 de.ya which had been gra.nted. 
and Mrs. Cahill told him she would conta.ot the 358th Infantry if' possible. 
He did not reoeive any reply to thia request. He realized he had made a 
mistake in not contaoting the 358th Infantry himself'. Upon re.f'lectioh, he 
remembered sending a fourth telegram requesting an extension of leave and 
thought it wu sent on 18 October. His wife was trying to obtain that 
telegram. He returned to hia organization 24 October a.a his wife and 
children had improved. Exoept for an allotment ot $250 per month. it waa 
lack of foresight on his part. in failing to Ir.a.ke arrangement, in ca.ae ot 
illness in his .family. Accused's father lives in Los Angeles and his wife's 
widowed mother lives in Hollywood. They constituted the only living relatives 
of both him and his wife.· His wife's mother works and wa.a or little or no 
assistance during his wife'a illness. 

5. To recapitulate briefly, the evidence showa that accused departed 
from his organization, then stationed at Camp Granite, California, 9 Ootober 
1943, on an authorized three-day pass, a.nd proceeded to Banning, California, 
where he met his wife. They stayed the night of the 9th at the Del Paso 
Hotel. His 1'.1.fe wu pregnant, and in the a.t'ternoon of 10 October she became 
ill and started to hemorrhage. By midnight of the 10th her condition was 
worse and he felt impelled to remain with her tb,roughout the night. Farly 
M:>nday morning of the 11th he sent a telegram to Colonel J. V. Thompson, 
hia regimental commander, reading as follow• 1 · 

"Una.voidably detained wife very 111 report baok Tueaday a.m. 
Lt. Guatafeon. • 

Upon returning to his room, his wife' 1 oondition appeared to be serious, 
whereupon he hired a oab, took her to their home in Loa Angeles and called 
a dootor. When the doctor arrived he told aocuaed that his wife should re
oeive immediate att~ntion as she was in danger of having a misoarriage. Her 
condition became sufficiently serious to neoesaitate a.n operation (R.9) (Def. 
Ex. D and E). Dr. G. R. Davis, Osteopathio physioian, Los Angeles, California, 
treated her from 11 October to 22 October when he :n:ade hia la.et call and 
found her improved to the extent that he deemed no further treatment neoessary 
and discharged her. He had recommended to aooused that he remain with hia 
wife until she was out of da.nger (Ex. E~. · On 17 Ootober the .American Red 
Crou informed him ,;h&t his authorized leave had been extended to aeftn days• 
On that same day {Sunday) accused again wired Colonel 7hompaon that his wife 
was greatly-improved and that he would report to his station on Thursday 
(21st) (Ex. B). A third wire was sent to Lieutenant Paul MoNutt, 357th 
Infantry, Ca.mp Granite, California, 22 Ootober, in which aocueed stated his 
wife had improved and that he would return on Saturday (23rd) (Ex. C). Dr. 
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Davis did not disclose that he had performed an operation upon accused's 
wife, but the telegram from Los Angeles Chapter, .American Red Cross to 
Red Cross r1eld Director, 90th Division, dated November 6 (Ex. D) implies 
that such an operation was performed by him. This telegram also indicates 
that accused's children had been ill from colds. 

6. In addition to accused's plea of guilty, the consequences of which 
were fully explained, sufficient independen~ competent evidence was adduced 
at the trial to prove that accused was absent without proper leave as 
alleged in the SFecification of the Charge upon which he was tried. 

It is also clear that accused's wife was ill between 11 October and 
22 October to such an extent as to require an operation and continued 
medical attention; that she wa.s not discharged from the attending physi
cian's care until 22 October; that accused's children were ill with colds 
during this period; that neither he nor his wife had any relatives who 
could assist in oaring for his wife and children; a.nd t~t he ~as \.lllable 
to find anyone whom he might employ for this purpose. 

The whole course of accused's conduct from the time he first dis
covered his wife's condition indicates a lack of judgment, first, in fail
ing to deal directly with his commanding officer, and secondly, in not re
questing suffi_cient extension of' leave, instead of informing the military 
autho rities at Camp Granite of the time he contemplated returning to his 
station. 

He left Los Angeles on Saturda.y,23 October, and on 24 October caught 
up with his organization near Salome, Arizona, where it had moved for 

,maneuvers. 

I~ is true that accused by virtue of his apparent affection and devo
tion to his wife a.nd. children placed his personal interest in their wel
fare above that of public service. In this he erred, as he well lalew or 
should have known. Yet the facts alld oircumstanoes which prompted his 
action in this respect, from a purely humanitarian point of view, are 
extremely extenua.ting. ' 

Accused's prior record of service consisting of approximately six 
years as an enlisted man is excellent. 

Accompanying the record of trial is a pe~ition signed by defense 
counsel and five of the eleven members of the court .before which aoouaed 
was tried, requesting that the sentence to dismissal be suspended during 
the pleasure of the President. The petition is premised upon accused's 
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preTiou:s exemplary military record a.nd the hardships which will be imposed 
upon his wife and children who are entirely dependent upon his Army pay 
for support. 

7. War Department records shc,w that accused is 33 years of age. He 
gra.du~ted from high school and pursued a commercial course for one year 
at Minneapolis Business College. He enlisted in the regular Army 29 
January 1936, azxl attained the grade of private first class. !le attended 
Infar...try Officer Candidate School, Fort Benning, Georgia, from which he 
was oommissione(l a temporary second lieutenant, Infantry, Army of the 
United States, 8 May 1943. In recommending accused for Officer Candidate 
School, his commanding officer stated that his character was excellent 
and that he had demonstrated outstanding qualities or leadership. 

8. The court was legally consituted. No errors injuriously affecting 
the substantial rights of the accused were connnitted during the trial. In 
the opinion of the Board of Review the record of trial is legal!y sufficient 
to support the findings and sentence and to warrant confirnation thereof. 
Dismissal is authorized upon conviction of a violation of the 61st Article 
of War. 

~k~ge J.dvooate, 

~ , Judge Advooate, 

, ~ JUdge Advocate. 

- 5 -
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1st Ind. 

War Department., J.A.G.O • ., 1 JAW 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the oaae of 
Second Lieutenant Gordon L. Gustafson (0-1319382), Infantry. 

2•. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence, 
and to warrant confirmation thereof. In view of the extenuating cir
cumstances in this case, the previous good record of the accused., and 
the recommendation of clemency on the part of five members of the 
court, I recoIIIIllend that the sentence be confirmed but commuted to a 
repri.reand and that the sentence as thus modified be carried into execu
tion. 

3. Inclosed are a draft of a letter for your signature trans
mitting the record to the President for his action and a· form of Exe
cutive action designed to carry into effect the recolllil'~ndation herein
above made, should such action meet with approval. 

Ieyron c. Cramer, 
Major General., 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Inol.2-Draft of ltr. 

for sig. Seo. of War. 
Incl.3-Form of Ex. 

action. 

(Sentence confirmed bit conunuted to reprimand. G.C.M.O. 76, 9 Feb· 1944) 
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WAR DEPAR1'MENT 
'Army Service Forces 

In the Office of The Ju.d.ge Advocate General (285) 
Washington, D. C. 

SPJGN 
CM 244426 

3·o NOV 1943 
UNITED STA'rES ) 93RD INFANTRY DIVISION 

v. ~. Trial by G.C.M., convened at 
) Camp Clipper, Californi~, 

Second Lieutenant JXlNALD ) 5 November 194.3. Dismissal. 
F. MACLEOD (G-16.3.3381), ) 
Signal Corps. ) 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that 2d Lt Donald F. MacLeod, 93rd 
Signal Company, did, without proper leave, absent 
himself from his station,at Camp Clipper, Cali
fornia, from about 0600, 9 October 1943 to about 
1630, 14 October 1943. 

He pleaded guilty to and was found guilty of the Charge and the Speci
fication and was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due, and to be confined at 
hard labor at such place as the reviewing authority might direct for 
a period of five years. The reviewing authority approved only so 

- much of the sentence as provides for dismissal and forfeitures, and 
forwarded the record of trial for action under Article of War 48. 

J. The evidence for the prosecution shows that the accused was 
missine from his organization at reveille 9 October 1943; that he 
did not return for duty until the afternoon of 14 October 1943; and 
that his absence was unauthorized (R• .3-4). 
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4. The defense·offered no evidence. The rights· of the accused 
- having been explained to him., he elected to remain silent (R. 5). 

5. Not only the accused•s pleas of guilty., but the evidence 
adduced., as well., sustain the findings of the court. 

6. War Department records show that the accused is 24 years 
of age with enlisted service from 3 May 1941., terminated by honorable 
discharge 2 June 1942; and that hens temporarily appointed second 
lieutenant., A.u.s•., 3 June 1943. · 

7. The court was legally constituted•. No errors injuriously 
affecting tho sub::;tantia.J. rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the _findings of guilty and the sen-

- tence and to warrant confirmation thereof. Dismissal· is authorized upon 
conviction of violation of Article of war ~l. 

~e~ Judge Advocate 

--~~~~...;;..;;;_;;.;;;·;..;.__~..;....:;.,...-~..=..:~~::::::=:~<e!~-,,__~, Judge Advocate 

.r.1~~'Aril~·~.1:161;,.., ..:1.£&eL.1c:.,.,s;;J;,/,'-'iii.<?-1Al),g.t2.,,Clll,,C;_~----"' Judge Advocate
Q d 
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SPJGN 
CM 244426 

1st Ind. 

War Department, J.A.G.o., 1 0 D[C 1943 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trl,al and the opinion of the Board of Review in the 
case of Second Lieutenant .Lonald F. :MacLeod (0-1633381),Signal Corps. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the findings and sen
tence as approved by the reviewing authority and legally sufficient 
to waITant confinnation thereof. I recommend that the sentence be 
confirmed but that the forfeitures be remitted and that the sentence 
as thus modified be suspended during the pleasure of the President. 

J. Inclosed are a draft of a letter for your.signature, trans
mitting the record to the President for his action, and a .form of 
Executive action designed to carry into effect the foregoing recom
mendation., should such action meet with approval. 

l(yron C. Cramer, 
:Major General, 

The Judge Advocate General. 

3 Incla. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of ,tar. 
Incl 3 - Fonn of Executive 

action. 

(Sentence as approved by reviewing authority confirmed but forfeitures 
remitted. Execution s11spended. G.C.M.O. 22, 11 Jan 1944) 
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WAR DEPARTMENT 
Army Service Forces (289)

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGQ 
CM 2444.'Zl 29 NOV 1943 

UNITED STATES ) 10TH INFANTRY DIVISION 
)" 

v. ) Trial by G.C.M., convened at 

Second Lieutenant NEAL J. 
) 
) 

Camp Hale, Colorado, 8 
November 1943. Dismis'sal 

MCCARTHY (0-1297067), ) and total forfeitures. 
Infantry. ) 

OPINION of the BOARD OF REVIE.1i 
ROUNIS, HEPBURN and FREDERICK, Judge Advocates 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 61st Article of war. 

Specification: In that 2ND LT. NEAL J. McCARTHY, 
Company •r•, 85th Infantry., did without proper 
leave., absent himself from his station at Camp 
Hale, Colorado from about 6 October 1943 to 
about 22 October 1943. 

He pleaded not guilty to and was found guilty of the Charge and its 
Specification. There was evidence of one previous conviction of a 
violation of the 61st Article of war for being absent without proper 
leave from 8 January 1943 to 22 January 1943. · For this offense the 
reviewing authority approved a sentence that he be restricted to.the 
limits of.this Post for three months ai1d forfeit $50 per month of his 
pay for a like period. He was .sentenced to be dismissed the service and for
feit all pay and allowances due or to become due. The reviewipg authority 
approved the sentence and forwarded the record >f trial for action under 
the 48th Article of war. 

3. The competent evidence for the prosecution showed that the 
accused was a member of Company I, 85th Infantry., stationed at 
Camp Hale., Colorado, and on 6 October 1J43 became abs~nt from that 
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station 'Without proper leave by failing to return upon the expiration 
ot a·l5 day leave at 2400 5 October 1943 (R. 7). An entry to that 
effect was made on the morning report by the first sergeant of the 
Company (R. 8), and_initialed by the commanding officer (R. 9). The 
accused remained absent 1fithout proper leave until 22 October 1943 
lriien he returned to military control at Camp Atterbury., Indiana., and 
rejoined his organization 28 October 1943 (R. 9) •. 

4. The accused after having had explained to him his rights re
garding -giving testimony elected to remain silent. 

5. The accused is charged with having been absent from his station 
at Camp Hale., Colorado., without proper leave from about 6 October 1943 to 
about 22 October 1943. It was clearly shown by the evidence that he 
was absent during that period of time and that he had no authority for 
being so absent and the conclusion is, therefore., inevitable that the 
evidence was legally sufficient to sustain the finding of guilty of the 
Charge and Specification• 

.. 6. The record shows the accused to be 2~ years of age. He 
graduated from. elementary school and attended high school for three 
and one-half years at Bedford., Indiana. He hadn_o civilian occupation, 
enlisting in the Army 1 July 1940 before completing high school. He 
served two years and three months as an enlisted man., most of that , 
time as a Sergeant-Instructor in the use and firing of the rifle. He 
was commissioned a second lieutenant 17 October 1942. 

7. The court was legally constituted. No errors injuriously 
a.ff~0tl~g the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence, and to warrant confirmation- of the _sentence. A sentence of 
dismissal and total forfeitures is authorized upon conviction of a vio
lation of Article of War 61. 

Judge Advocate 

Judge Advocate 

Judge Advocate . / 
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1st Ind. 
9 DEC 1943 

War Department, J.A.G.O., - To the Secretary of War. 

1. Herewith tra.nsmitted for the action of the President 
are the record or trial and the opinion or the Board of Review 
in the case of Second Lieutenant Heal J. McCarthy (0-1297067), 
Infantry. 

2. .I concur in the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findings 
of guilty of t~e Charge and the Specification thereunder, and 
legally sufficient to support the sentence and to warrant con
firmation thereof. I recommend that the sentence be confirmed 
but that the forfeitures be remitted and that the sentence as 
thus modified be carried into execution. 

3. Inclosed are_a draft of·a letter for your signature, 
transmitting the record to the President for his action, and a 
form of Executive action designed to carry into effect the recom
mendation hereinabove made,. should such action meet with approval. 

-· -··1/t--,. ....-:'.\ :::)...., • 
() --- '-.;_ . 

Myron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for sig. 

Sec. -0f War. 
Incl.3-Form of.Ex. action. 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 48, 1 Feb 1944) 
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\IJAR DJ!;PARWENT (293)
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGR 
CM 244434 4 DEC 1943 

U N I T E D S T A T E S ) INFANTRY !IBPLA.CE3.1ENT TRAINING CE!'lTER 
- ) 

v. ) Trial by G.C.H., convened at 
) Camp Croft, south Carolina, 

First Lieutenant FllliEHAN H. ) 10 IJovember 1943. Dismissal, 
BO.KEi."'ITJJ:J> (0-1291771), 38th ) total forfeitures and confine
Infantry Training Battalion. ) ment for one (1) year. 

OPINION of the BOJ\.RD OF REVIEW · 
LIPSCOl!B, GOLDEN and SLEEPER, Judge Advocates. 

1. Tne Board of Review has examined the record of trial in the 
case of the officer above named and submii;,s this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHI\RGE I: Violation of the 95th Article of war. 

Specification 1: In that First Lieutenant Freeman H. Bokenkamp, 
Company "B", 38th Infantry Training Battalion, camp Croft,. 
South carolina, did,_ at Spartanburg, South Carolina, on or 
about 22 September 1943, w.ith intent to defraud, wrongfully 
make and utter to the Pecan Grove Night Club, Spartanburg, 
South Carolina, a certain check, in words and figures as fol
lows, to wit: 

TI:E CITIZENS BANK AND TRUST COHPANY 
Southern Pines, N. c. Sept 22 _1943 No._ 

pay to the 
Order o:f _____ca_s_h_______________{!i22.00 

Twenty two f.'. no/100---- Dollars 

/s/ Freeman H. Bokenkamp 
1st Lt 01291771 
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and by means thereof., did fraudulently obtain from the said 
Pecan Grove Night Club., currency of the United States of the 
value of about $22.00., he., the said First Lieutenant Freeman H• 

-Bokenkamp., then well knowing that he did not have., and not in
tending that he should have., sufficient funds-in the said 
CITIZENS BANK AlJD TRTJST COMPANY of Southern Pines, North carolina., 
for the payment of said check. · 

Specification 2: same fonn as Specification 1., but alleging check 
dated September 1943., payable to the order of Cash., made and 
uttered to the Pecan Grove Night Club, Spartanburg., South 
Carolina., and fraudulently obtaining thereby $10.00. 

Specification 3: Same form as Specification 1., but alleging check 
dated 11 October 1943, payable to the order of cash, made and 
uttered to The Elite, Inc., Spartanburg., South Carolina., and
fraudulently obtaining thereby $10.00. 

CHARGE II: Violation of the 96th Article of war. 

Specification: In that First Lieutenant Freeman H. Bokenkamp., 
Company "B"., 38th Infantry Training Battalion.,.Camp Croft, 
South carolina., being indebted to THE CITIZENS BANK AND TRUST 
COMPANY of Southern Pines., North carolina., in the sum of 
$275.00 for a loan in that amount., which amount became due and 
payable on or about 3 October 1943, did, at Camp Croft, South 
carolina., from about 3 October 1943 to about 27 October 1943., 
dishonorably fail and neglect to pay said debt. 

CHA:OOE III: Violation of the 61st Article of war. 

Specification: In that First Lieutenant Freeman H. Bokenkamp., 
Company "B"., 38th In.fantry Training Battalion., camp croft., 
south Carolina., did, without proper leave, absent himself from 
his organization at camp Croft, South Carolina., from about 
30 October 1943 to about l November 1943. 

CHA.RGE IV: Violation of the 69th Article of War•. 

Specification: In that First Lieutenant Freemmi H. Bokenkamp., 
company "B", 38th Infantry' Training Battalion., Camp croft, 
South carolina., having-been duly placed in arrest in quarters 
in Officers Quarters., 38th Infantry Training Battalion., camp 
Croft, South.Carolina., on or about 1000., 30 October 1943., 
did, at camp Croft., South Carolina on or about 1630, 30 October 
1943, break his said arrest before he was set at liberty by 
proper authority. 

ADDITIONAL CHI\RGE I: Violation of the 61st Article of 'Vfcir. 
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Specification: In that First Lieutenant Freeman H. Bokenkamp, 

Company nRn, 38th Infantry Training Battalion, Camp Croft, 
South Carolina, did, without proper leave, absent himself· 
from his organization at Camp Croft, south Carolina, from 
about 6 November 1943 to about 7 November 1943. 

ADDITIONAL CHARGE II: Violation of tile 69th Article of war. 

Specification: In that First Lieutenant Freemiill H. Bokenkamp, 
Company "B", J8th Infantry Training Battalion, camp-Croft, 
South Carolina, having been duly pl.aced in arrest in quarters, 
in Officers Quarters, 38th Infantry Training Battalion, camp 
Croft, South Carolina, on or about l November 1943, did, at 
Camp Croft, South carolina, on or a:bout 2300, 6 November 1943, 
break his said arrest before he was set at liberty by proper 
authority. 

The accused pleaded not guilty to Charge I and its Specifications but 
guilty to all other Charges and Specifications and was folllld guilty of 
all Charges and Specifications. Evidence of one previous conviction for 
,vrongfully borrowing from an enlisted man and dishonorably failing and 
neglecting to pay said debts in violation of Article of Vlar 96 was intro
duced. He was sentenced to be dismissed the service,'to forfeit all pay 
and allowances due or to become due, and to be confined at hard labor, 
at such place as the reviewing authority may direct for a period of one 
(1) year. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of vrar 48. 

J. The evidence for the prosecution shows that on 22 Septerr..ber 1943 
the accused drew a fp22.00 check on the Citizens Bank and Trust Company, 
Southern Pines, North Carolina, and cashed it at the Pecan d"rove Night 
Club, Spartanburg, South Carolina, for which he received services and 
cash·in undisclosed amounts but aggregating in val.le the amount of the 
check. About a week later he similarly cashed a ~10.00 check for similar 
items at the same pl.ace. Both of these checks were dishonored for "in
sufficient funds" when they were presented to the bank for payment but the 
accused had redeemed them with cash several weeks before trial and prior 
to such time the accused had offered to redeem them by giving a ch.eek upon 
his father's account, in a bank at Houston, Texas, which had been refused. 
On 11 October 1943 the accused cashed a e10.oo check drawn by him on-the 
same bank at The Elite Restaurant, Spartanburg, South Carolina, f0<.r which 
he received the money and which was also dishonored by the· bank for' 
"insufficient funds." This check had not been redeemed at the time of 
trial (R. 9-12, 12-14, 14-15; Exs. nP-1 through 3 11 ). 

The testimony of the president of the bank upon which the checks 
were drawn identified and established t.~e veracity of.the ledger sheets of 
the accused's account, which were admitted into evidence, and show numerous 
service charges made thereto during August through October 1943, £or ch~cks 
dishonored for"insufficient funds". The account on 22 September 1943 
showed a balance of only $3.57, which without other deposit was depleted by 
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6 October 1943 by the service charges. The account had been created on 
8 July 1943 when the accused secured a loan of $250.00 from the bank of 
llhich he deposited $80.00 and thereafter authorized the deposit of his 
pay therein as partial security for the loan. However, the pay checks for 
July and August only were so deposited before the accused discontinued the 
deposit thereof in the bank. The loan was renewed on 3 August 1943 and on 
31 August 194.3 it was again renewed in an increased amo'll.nt of $275.00 
payable in three monthly installments commencing on .3 October 194.3. The 
first installment was not paid as agreed and the bank, in accordance with 
the provisions of the note, declared the entire amount due. The accused 
by telephone advised the bank. that he was attempting to secure a loan fran · 
his father to liquidate the debt but the bank, hearing nothing further 
from him, called the matter to the attention of his commanding officer. 
The loan was still unpaid on the day of trial (R. 16-2.3; Exs. •p..4 - 13" 
inclusive). 

On .30 October 194.3, the accused was placed in arrest in quarters 
£ran vmich he was permitted to absent himself only for necessary exercise. 
At about 1630 o•clock on the same day t.he organization!t1-adjutant was un- · 
able to find him in his quarters and shortly before the accused had told 
another officer that he was •taking off•. He was not seen ·in his quarters 
thereafter until l November 194.3. Subsequent to his return his arrest was 
continued with· the officers of the guard being ordered to check upon him 
every six hours and on 6 November 1943 about 22.30 o•clock his absence was 
ascertained by the officer of the guard then on duty and the succeeding 
officer of the guard found that he had returned before 0400 o•clock on 
7 November 194.3• A similar absence was so ascertained by like officers 
from about 2100 o•clock on 7 November 1943 until about (1700 o•clock on 
8 November 1943 (R. 23-24, 24-25, 25, 26, 27, 2S-29). 

4. ~e evidence for the defense shows from the testimony of the ac
cused, elicited after full. explanation pf his rights as a witness, that 
the accused, notwithstanding his disavowal of a fraudulent intent in cashing 
the checks, knew that he had written them upon an inadequate account in the 
unmaterialized hope of securing funds fran his father or friends with which 
to r edeam th(D. He kept no record of withdrawals except in his mind and 
suggested without further proof that he and his father had a joint bank 
account in a bank at Houston, Texas, upon which he ...as authorized to draw, 
but did not. He asserted that he. had originally borrowed $175.00 from the 
bank in the preceding May which· he had pranptly repaid and that he did not 
discontinue depositing his pay checks in the bank until he -was fined $100.00 
per month by a prior courtrmartial sentence•. However, upon cross-examination 
the accused admitted that he was unauthorized to draw checks upon the 
bank in Houston, Texas, unless he advised his father in advance, that some 
ot his nnpaid checks had been paid by him from funds acquired by cashing 
other checks which were subsequently dishonored and that he had written 
checks aggregating about ~300.00 llhj,ch were unpaid and which he was attempt
ing to pay by securing a loan from his father. He admitted being absent 
without leave and breac:ti of his arrest as shown by the evidence for the pro
secuti'on, explaining that on two of the occasions he had gone to a hotel 
in a nearby to11n to secure privacy while making long distance telephone 
calls in an effort to secure funds to liquidate his indebtedness and pE\y" 
the unredeemed checks (R. 29-35) •. 
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5. Specificaticns 1 through 3, Charge I, allege that the accused 

at designated places and specified times with intent to defraud wrongfully 
made and uttered three checks in specified amounts upon a named bank and 
fraudulently received therefor currency when he then well lmew that he 
did ndt have,· and not intending that he should have, sufficient funds on 
deposit at said bank to pay the checks. The offenses are alleged as 
violations of Article of war 95 and by the following applicable authority 
are so condemmed: 

"Instances of violation of this article (95) are: 

"***giving a check on a bank where he knows or reason
ably should know there are no funds to n:e.at it, and 
without intending that there should be; * * *"(M.C.ll., 
1928, par. 151). 

The evidence is conclusive that the checks, among others, were 
written and cashed by the accU8ed upon a bank account in w.hich he knew the 

· f'unds lf8re insufficient to pay them. The period of tillle over 'Which they
were written, the unreplenished and protractedly depleted condition of the 
account impel the conclusion that the accused intended that funds would 
not be available to pay them as do, also, his asserted attempts to belatedly 
redeem them. These facts are in effect also. admitted by the accused. Con
sequently, the fimd:uigs of guilty of Charge I and its Specifications are 
fully warranted. 

6. The Specification, Charge II, alleges that the accused from about 
3 October 1943 to about 27 October 1943 dishonorably failed and neglected to 
pay a described debt to a named creditor. The offense is alleged as a 
violation of Article of War 96 and to it the accused pled guilty. To be 

. guilty of the offense as alleged, the accused must be shown to have had a 
deceitful or a fraudulent design to evade payment (C!.~ 220760 and aJ 221833 
(1942) Bull. JAG (1942) vol. l, sec. 453 (lJ) pp. 22 and 106). 

The testimony of the president of the creditor bank, the evidence 
shown by accused•s. bank statements and his discontinuance of the creditor 
bank as the depository of his monthly pay checks support the accused's 
plea of gu.tlty and supplies the necessary deceitful and fraudulent des:i.gl 
on the part of the accused to evade payment. The evidence is, therefore,· 
sufficient beyond a reasonable doubt to support the findings of guilty 
of Charge II and its Specification. 

7. The Specifications, Charges III, IV and Additional Charges I and 
II, allege that the accused on two different specified occasions absented 
himself without leave for certain periods and in so doing also broke his 
arrest. Such alleged offenses are-d~fined in paragraphs 132 and 139a of 
the Manual for Courts-Hartial, 1928. -

The evidence, fran the testimony of officers fully acquainted 
with the facts, is.conclusive that the accused was placed in arrest and 
'While unrelieved therefrom broke the same and absented himself.without 
leave as alleged. Such evidence supports the accused•s pleas of guilty 
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and warrants the findings of guilty of Charges III, IV and Additional 
Charges I and II and their respective Specifications. 

8. The accused is about 26 years old. The war Department rec~rds 
show that he has had enlisted service from 26 January 1942 until 28 
August 1942 when he was commissioned a second lieutenant upon completion 
of Officers Candidate Schoo~, that he has had active duty as aR officer 
since the latter date and that he was promoted to first lieutenant on 
26 March 1943. 

9. The court was legally constituted. No errors. injuriously 
affecting the substantial rights of the accused were committea during 

· the trial. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty of all Charge~ and Specifications &nd the sentence, and to 
warrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of Articles of war 61, 69 or 96 and is mandatory upon 
conviction of a violation of Article ~f·war 95. 

ah...e-vt.~e Advocate, 

...£__.........--~----.......-~...=,.=-.;;;"--~'....---'--........~ Judge Advocate. 

, Judge Advocate. 
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SPJGN 
cu 244434 

1st Ind. 

War Department., J.A..G.o • ., 20 oEC \'343 - To the Secretary of War. 

1. Herewith transmitted for the action 0£ the President are 
the record of trial and the opinion of the Board of Review in the 
case of F.i.rst Lieutenant Freeman H. Bokenkamp (0-1291771)., .38th 
Infantry-Training Battalion. 

2. I concur in the opinion 0£ the Board of Review that the 
record of trial is legally sui'ficient to support the findings and 
sentence and to WS.lTan:li confirmation thereof. I recommend that the 
sentence be confi:rmed but that the f'orfeitures and confinement be re
mitted and that the sentence as thus modified be ordered executed. 

3. Inclosed are a draf't of a letter for .your signature, trans
mitting the record to the President for his action and a form or 
Executive action designed to carry into effect the .foregoing recom
mendsti. on., should such action meet with approval. 

~~-~ . 
. Jtrron c. Cramer., 

Major General, 
The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Df't. of 1tr. for 

sig. Sec. of War. 
Incl 3 - Fo.nn 0£ Executive 

action. 

( Sentence confirned but forfeitures and confinement remitted. 
G.C.M.O. 42; Z7 Jan 1944) . 
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WAR tlEPARTMENT 
army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

(301) 

SPJGH 2 3 DEC 1943 

CM 244486 

UNITED STATEo ) MOBILE AIR ~VICE COW.AND 
) 

v. ) Trial by G.C.M., convened at 
) Municipal Airport, Nashville, 

Second Lieutenant HAL B. ) Tennessee, land 2 November 
GAMBLE (o-670877), ilr ) 1943. Dismissal. 
Corps. ) 

OPINION of the BOARD CF REVIEW 
DRIVER, LOTTERHOS and CWlENTS,Judge Advocates. 

1. '!be Board of Review has examined the record of trial• in the case 
of the officer named above and submits this, its opinion, to The Judge Advo
cate General. 

2. The accused was tried upon the following Charges and Specifica
tions& 

CHARGE I z Violation of the 95th Article of War. 
(FjJiding of not guilty). 

Specifications 1-131 (Findings of not guilty). 

CHARGE Ila Violation of the 96th Article of War. 

Specification la (Finding of not guilty). 

Specification 21 In that Secom Lieutenant Hal B. Gamble, Air 
Corps, 70th Ferrying Squadron, Municipal Airport, Nashville, 
Tennessee, 111th intent to defraud, did, at or near, Municipal 
J..irport, ~ashville, Tennessee, on or about 22 SeptElllber.1943, 
unlawfully pretend to Second Lieutenant Louis H. McKenzie, 
Air Corps, that he had an account with the Commerce Union 
Bank, Nashville, Tennessee, to satisfy, in full, his check drawn 
on said Bank in the sum 'of $10.00, well knowing that said pre
tenses were f'alse, am by means thereof, did .i'raudul.entl,y obtain 
from the said Lieutenant McKenzie the sum of $10.00, lawful 
money of the United States. ' 

Specification .3: Same as Specification 2 except that it alleges the 
date as 23 September 1943 and the amount as $20. 
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Specification 4s In that Second Lieutenant Hal B. Gamble, Air 
Corps, 70th Ferrying Squadron, Municipal Airport, Nash
ville, Tennessee, with intent to defraud, did, at or near 
Nashville, Tennessee, on or about 25 August 194.3, unlaw
fully pretend to the Dixie Drive It Yourself System, 
Nashville, Tennessee, that he had sufficient funds in his 
account with the First National Bank of Dallas, Texas to 
satisfy, in full, his check drawn on said bank in the sum 
of $18.56, well knowing that said pretenses were false, and 
by means thereof did fraudulently obtain from the said Dixie 
Drive It Yourself System about il0.66 in services and about 
$7.90, lawful money of the United States. 

Specification 5s Same as Specification 4 except that it alleges 
that accused fraudulently obtained merchandise of the value 
of $10.95 from Joseph Frank and Son on 25 August 1943. 

Specification 61 Same as Specification 4 except that it alleges 
that accused fraudulently obtained merchandise of the value 
of $6.10 from Joseph Frank and Son on 25 August 194.3. 

Specification 71 Same as Specification 4 except that it alleges 
that accused fraudulently obtained services of the value of 
$3 from Clarkston Hotel on 24 August 194.3. 

Specification 81 Same as Specification 4 except that it alleges 
that accused fraudulently obtained $10 from Clarkston Hotel 
on 24 August 1943. 

Specification 91 Same as Specification 4 except that it alleges 
that accused frauduleatly obtained $10 from Clarkston Hotel 
on 21 August 1943. 

Specification 10: Same as Specification 4 except that it alleges 
that accused fraudulently obtained $10 from Clarkston Hotel 
on 25 August 1943. 

Specification llr In that Second Lieutenaat Hal B. Gamble, Air 
Corps, 70th Ferrying Squadron, MU:nicipal Airport, Nashville, 
Tennessee, being indebted to Dixie Drive It Yourself System, 
Nashville, Tennessee, in the sum of $18.56 for money .furnished, 
and for services rendered, llhich amount became due and pay
able on or about 25 August' 1943, did, at or near Nashville, 
Tennessee from about 25 A~st 1943 to 9 October 1943, dis
honorably fail and neglect to pay said debt. 

-2-
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Specification 12: Sarne as Specification 11 except that it 
· alleges a debt of $10.95 to Joseph Frank arrl Son· for mer

chandise. 

Specification 13: Same as Specification 11 except that it 
alleges a debt of $6.10 to Joseph Frank and Son for mer
chandise. 

He pleaded not guilty to charge I and all Specifications thereunder, and 
.guilty to Charge II and all Specifications thereunder. He was fown 
not guilty of Charge I, of all Specificaticns thereunder, and of Speci
fication 1, Charge II, and guilty of all other Specifications, Charge II 
and of Charge Ir. He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record ot 
trial for action under the 48th Article of war. 

3. The evidence for the prosecution in pertinent part is as fol
lows: 

a. Specifications 4-10, Charge II1 It was stipulated (Ex. A) 
that a representative of the First National Bank of Dallas, Texas, would 
testify that the account of accused in that bank was closed on 8 July 
1943 by applying the balance of $2.50 to a past due note; that no de
posits were made py acet1sed thereafter; that the checks referred.to in 
Specifications 4-lo, Charge rr·were promptly returned to the payees 
thereof marked "Account Closed"; and that the signatures on the seven 
checks were compared "With the authorized signature on file for payment of 
items against the account of accused and found identical. It was also 
stipulated (Ex. G) that these checks were made and uttered by accused, 
-whose genuine signature appears thereon. It was stipulated (Ex. C) that 
Mr. O. F. Frye, secretary of the "Dixie System, Nashvi lle Branchn, would 
testify that the records showed that accused presented a check for 
$18.56 dated 25 August 1943 drawn on First National Bank of Dallas; that 
the check was presented in payment for rental of arr automobile on 22 
August;' that after the check was deposited to the credit of the Dixie · 
System it was returned marked "Account Closed"; and that about 28 August 
accused notified the Dixie S~tem that his bank account had been closed•. 
Mr. L. L. Wright, credit manager of nJoseph Frank & Sons, Inc. 11., 

identified photostatic copies (Ex.!) of the checks referred to in Speci
fications 5 and 6, Charge II. About the latter part of August this com
pany received a letter (Ex• H) from accused, stating that he had closed 
his bank account since issuing the two checks and that he was not sure 
whether the checks had .cleared. Mr. Wright next saw the checks when they 
were returned by the bank marked "Account Closed". It was stipulated 
(Ex. D) that Mr. Charles H. Cunningham, co-owner of .Clarkston Hotel, 
would testify that the records showed that accused presented to the hotel 
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four checks as refarred to in Specifications 7-10, Charge II; that the 
$3 check was issued in payment for occupancy of a roan; that the three 
$10 checks were issued for cash; that the four checks were returned to 
the hotel in due course marked "Account Closed•; and that the debts 
represented by the checks remained unpaid (R. 6-1 to 6-lC, 6-J to 6-JB, 
6-4 to 6-4C, 6-7 to 6-7A, and 6-8 to 6-10}. 

b. Specifications 2 and 3, Charge ll: It was stipulated (Ex. 
B} that Mr. J. R. Kellam, Jr., vice-president and cashier of Cormnerce 
Union Bank, Nashville, Tennessee, would testify that the records showed 
that accused had never made a deposit in that bank; that no account had 
ever been opened in the name of accused; and that the checks referred to 
in these Specifications were promptly returned to the payee marked 
"Mo Such Account". rt was also stipulated (Ex. G) that these checks 
were made and uttered by accused, whose genuine signature appears thereon. 
Second Lieutenant Louis H. McKenzie identified two checks (Ex. J) -which 
he received from accused, one for $10 dated 22 September and one for $20 
dated 23 Septemer, both payable to cash arrl drawn on Commerce Union 
Bank. Lieutenant McKenzie acquired both checks in a poker game in which 
he and accused were playing. The checks "came be.ck" and the debts they 
represented were not paid by eccused (R. 6-2 to 6-2B, 6-7 to 6-7A and 6-10 
to 6-16). 

c. Specifications 11-13, Charge II: It was stipulated (Ex. c) 
that yr. Frye of the •Dixie Systen" would testify tllat he i:ersonally tele
phoned accused about 10 September and notified him that the check re
ferred to in Specification 4, Charge II had been returned marked "Account · 
Closed"; that accused thereupon promised to come in arrl pay the check; 
and that accused had not thereafter communicated 'With the Dixie Syste~ 
nor J1Ud the debt. In his letter to Joseph Frank and Son (Ex. H) accused 
stated that if the checks issued to that company should be returned he 
would "take ca.re of them at once". k.fr. Wrieht, the credit manager, called 
accused about these checks and accused stated that he would come in on 
J September and take them up. Accused did not come in to pay the checks. 
On 10 September, Mr. Wright wrote to accused arx:l called attention to the 
promise to pay the checks, but received no answer to his letter (R. 6-JA 
to 6-JB and 6-9 to 6-10). 

d. Beginning about the middle of June 1943 Lieutenant Colonel 
liaurice A: lv!arrs, commanding officer of the organization of accused, and 
Captain Bernard E. Mevers, executive officer, warned accused repeatedly 
about issuing worthless checks and not paying them (R. 6-16 to 6-23). 
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4. Accused testified that he had been in the Army since March 

1942., went in voluntarily and likes Amy life. In the past, when his 
checks were "disregarded by the bank for some reason or othern, he had 
been able to raise funds to cover them. He'is not- married and his 
only obligations other than these checks are his personal living ex-
penses. He realizes that he has done. the "wrong thing altogether•., and does 
not want to be "dishonorably discharged". He stated that in drawing these 
checks he did not intend to defraud, thought he had enou~ money in the 
bank and thought his·mother would lend him the money. He contacted her 
but she was not able to advance him any money. As to the checks lost in a 
poker game, he testified that he lost his available cash (about i50)., 
we.s na little bit upset"., and thought that if' he could get a •loan or a 
stake" he could win back the cash he had lost (R. 6-23 to 6-26). 

on cross-exa.mi.T1ation accused testified that when he drew the 
checks referred to in Specifications 4-10., he knew th~t he had insuffi
cient funds to pay them, but did not know that his account had been closed 
on 8 July. He had not received a ba.11k statell'ent for the month or July., 
but kept stubs of his checks. As to the checks referred to in Specifica
tions 2 and 3., he stated that he had never opened an account in the Com
merce Union Bank, and was aware of that fact when he drew the checks. He 
had intended to open an account in that bank, and acquit'ed a check book., 
but did not make a deposit because he had no funds available. He drew 
worthless checks after Colonel Matts had warned him of the conseq_,.1ences. 
Accused did not pay eny of the debts set forth in the Specii'ications., nor 
any part of them, although he had drawn pay for July, August and September. 
He had paid SCl!le other debts, and did not continue arry gambling activities. 
He lost most of his Anrry pay in gambling. He promised "something" to 
Mr. Wricht of "Joseph Frank & Sons" but had not yet fulfilled the promise 
(Ro 6-28 to 6-31). 

5. The evidence shows and the pleas of guilty admit that accused 
fraudulently c:btained money, mP-rchandise and services, as alleged in 
Specifications 2-10., Charge II, by issuing and uttering checks which he 
drew on banks in wh:i.ch he either had no account or insufficient funds, 
and that at the time he knew that the funds were not on deposit to pay 
the checks. Although accused testified on direct examination that in 
drawing these checks he did not intend to defraud and thought that he 
had money in the bank., yet he freely and clearly testified an cross-examina.;. 
tion that he !mew when he drew the checks that he either had no account 
or had insufficient funds. His testimony, taken as a whole, is not in 
conflict with the pleas of guilty. The intent to defraud is inferred 
from his acts and his admitted knowledge of the status of his bank account. 
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The evidence further show-s and the pleas of guilty admit that 
accused, after having issued three worthless checks: on 2.5 August, dis
honorably failed to pay them, as alleged in Specifications 11-13, 
Charge II, although he had promised so to do after being advised that 
the checks had been returned. 

6. The court permitted Colonel Marrs and Captain Mevers to testify 
that after accused reported to their organization. in June 1943, they 
received many letters arxl. complaints about worthless checks dr8.lf?l by him 
(R. 6-16 to 6-23). This evidence was clearly inadmissible because of 
its hearsay character arrl because it related to offenses other than 
those alleged in the Specifications. However, in view of the uncontra
dicted and clear competent evidence in support of the findings of · 
guilty, arxl. in view of the pleas of guilty, the Board of Review is of the 
·opinion that the admission of this incompetent evidence. did not in
juriously affect the substantial rights of accused. 

7. The accused is 24 years of age. The records of the Office of 
The Adjutant General shOW' his service as follOl'fs: Aviation cadet from 
12 May 1942; appointed second lieutenant, A~ of the United States, and 
actiTe duty, 14 January 1943. 

8. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. The Board of Review ie of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sentence, 
and to warrant confirmation of the sentence. Dismissal is authorized 'l!pon 
conviction of a violation of the 96th Article of War. 

-~.......,-------,~~~-~----------·' Judge Advocate 

_,__ .............-----------'Judge Advocate~...,....+-~ 

U~ J ~,Judge Advocate 

(/ 
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1st Ind. 

war Department, J.A..G.o., S JAN 194'1 - To the Secretary or war. 

1. Herewith transmitted tor the action of the President are the 
record of trial and the opinion of the Board or Review in the case of 
Second Lieutenant Hal B. Gamble (0-670877), .Air Corps. 

2. I · concur in the opinion or the Board o£ Review that the record 
of trial is legally •uf!icient to eupport the findings of guilty and the 
sentence, and to warrant confirmation of the sentence. The accused fraudu
lent~ obtained money, merchandise and services of a total value of $98.61 
by drawing nine checks on banks in llhich he knew he either had no account 
or insufficient funds (Specs. 2-lO, Chg. II), ani dishonorably failed to 
pay three of the checks aggregating $35.61 (Specs. 11-13, Chg. II). He 
wae .found not guilty of Charge I and e.11 Specifications thereunder and of 
Specification 1, Charge II. Accused had been repeatedly warned by 
superior o!'!icers about issuing worthless checks and not paying them. Al
though he promised the holders.of the three checks aggregating $JS.61 that 
he would come in and pay them, he failed to do so. I recommend that the 
sentence to dismissal be confi:nned and carried into execution. 

J. J;nclosed are a draft of a letter for your signature, transmitting 
the record to the President !or his action, and a form of Executive action 
carrying into effect the recommendation made above. 

:Myron C. Cr8l!ler, 
Major General, 

The Judge Advocate General • 
.3 Inels. 

Incl. 1-Record of trial. 
Incl. 2-Drf't. of ltr. for e:fg.

s/W.
Incl. J-Form of action. 

(Sentence con!1r11¥!d. G.C.M:.O. 99, 10 Mar 1944) 
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WAR DEPARTMENT 
Army Servi oe Fbrces 

In the Off'ice of The Judge Advocate General 
Washington, D. C. 

(309)
SPJGK 
CM 244490 ~ 3 APR 1944 

UNITED STATES ) ARMY AIR FORCES 
) EASTERN FLYING TRAINING COMMA.ND 

v. ) 
) Trial by G.C.M., convened at 

Aviation Cadet ROGER C. ) Maxwell Field, Alabama., 16 ,17, 
PEACE, JR. (14105155), ) 18,20,21 September 1943. Dis
Squadron M-6, qlass 43-J, ) honorable discharge and confine
Maxwell Field, Alabama. ) ment for thirty (3o)·years. 

) Disciplinary Barracks. 

REVIEW by the BOARD OF REVIEW 
LYON, HILL and ANDREHS, Judge Advocates. 

1. The record of trial in the case of the soldier named above has been 
examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specification• 

CHARGE Ia Violation of the 92nd Article of War. 

Specification l & In that Aviation Cadet Charles Roger Peace, 
Squadron IJ-6, Class 43-J, 1,1axwell Field, Alabama, did, at 
the Jefferson Davis Hotel, J1iontgomery, Alabama, on or abou-t 
April 4th, 1943, forcibly and feloniously, against her will, 
have carnal knowledge of Mrs. Gladys Louise Talley. 

Upon motion by the defense counsel, the court inquired into the mental 
responsibility of accused e.nd received evidence on that issue (R. 4-1521 
Exs. 1-13). By majority vote the court found that accused was sane at 

, the time of the commission of the offense e.nd wa.a "in the proper mental 
condition••• to undergo trial" (R.152,251), and the oourt rejected 
the plea of insanity (R.152). Further reference is made hereinaf'ter to 
the issue of insanity. Af'ter amiouncement by the court of its action 
upon the plea of insanity and after arraignment, accused pleaded not 
guilty to the Charge and Specification. Three-fourths of the members 
present concurring, he was found guilty of the Charge and Specification. 
No evidence of previous convictions was introduced. Three-fourths of 
the members present concurring, accused was sentenced to dishonorable 
·discharge, forfeiture of all pay and allowances due or to become due, 
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and confinement at hard labor for the term of his natural life. The 
.reviewing authority approved the sentence, reduced the period of con
finement to 30 years, designated the Eastern Bra.nob, United States 
Disciplinary Barracks, Beelona.n, New York, as the place of confinement, 
and forvrarded the record of trial pursuant to Article of War 5~.- · 

3. Summary of the evidenoe. 

(~.) For the prosecution. 

The_ prosecuting witness was Mrs • .k>el D. Talley. The substanoe of her 
testimony is as follows & From 2 to 4 April 1943 she was temporarily in . 
Montgomery, Alabama. Her husband was in training at Maxwell Field. On 
Saturday, 3 April, he came to M:mtgomery and stayed overnight with his wife, 
whom he had not seen for a month, in room 803 of the Jefferson Davis Hotel. 
On both Saturday and Sunday some of her husband's friends dropped into the 
room and had some drinks. Mrs. Talley had nothing to drink (R.182-186). 

Talley left for the field at about 5a50 p.m., 4 April, after which 
his wife began packing, as she was taking a 6 a45 p.m. train out of Mont
gonery. About six o'clock there was a knock at the door•. She opened the 
door, and accused, who was a stranger to her and who she thought had oome 
to the wrong room, walked ~n and bolted the door (R. 187-188, 205-206). 
Mrs. Talley asked him to unbolt the door and to leave1 in fact she "begged 
him to get out" (R.188,197,206,208). Accused said that he was a oe.det and 
wanted a drink. So far as Mrs. Talley could tell, he appeared sober. She 
told him that she had no liquor_ (R.:1.88). 

Accused then put his arms around Mrs ••Talley. She pushed hi:n away, 
saying that she was busy and did not feel like entertaining him (R.188,197). 
Again he put his arms around her.. She told him to leave and tried un
successfully to get out of his grasp (R.189,208). Ee said that he just 
wanted to hold her close (R.189). He dragged her to the bed and pushed 
:her onto it so that she was on her baok. He lay beside her, put an arm 
around her, and tried to kiss and hug her (R.189-191,197). She asked him 
to let her go and told him that she was a oadet' s wife and that if he had 
any honor he would ttget out now 11 (R.189,190). Ee said that he did not 
want to hurt her, alld he repeated, 11 'Da.mn it, darling, I just want to 
hold you olose 111 (R.190,198 ). 

Mrs. Talley struggled against a.ocua.ed's advances. She screamed and 
kicked and bit him, but could not get away from his embraoe (R.190,191, 
198,20_5). When she tried to turn her head baok and forth to keep him 
from kissing her, he held her head with one hand (R.190). 

Accused pulled up Mrs. Talley's skirt above her waist, tore off her 
"pe.ntiesn, and dropped them on the floor (R.190,191~198,199). During 
the struggle her hose were torn and a necklace and bracelet which she 



(311) 

wor~ were broken (R.191,192,200) • 

. -. Accused removed his trousers and shorts and put his h.a.nds on Mrs. 
Talley's legs am body (R.191,198 ). Hoping to get a.way from him and 
"outwit" him, Mrs. Talley asked him to let her get "some protection• 
out of her suitcase, but he said that she need not "worry a.bout that•, 
a.she would llwithdra.w" (R.192,203,209). Also in her attempt to get. 
away from him she asked him to get her a drink and offered him a 
drink (R.209). 

At length she wa.s able to reach over and pick up the telephone, 
located on a writing desk near the bed; but accused jumped up, wrested 
the telephone from her, put it down, threw her back on the bed, and 
placed himself beside her (R.158,159,191,192J Exs. A,E). She held her 
legs together and continued to struggle. He rolled over on top of her
and placed his erect "male organ" against.her organ (R.192). In the 
course. of her resistance she succeeded in getting "aromi.d the end of 
the bed to the door", which she unbolted. He wa.s "right in back" of 
her and told her that she would "ruin him with the Air Corps II if she 
ma.de a. disturbance, to which she replied that she did not care (R~l93). 

Accused grabbed Mrs. Talley, placed his ha.ncf·over her mouth, bolted 
the door, and dragged her back toward the bed. She grasped the end of 
the bed and another struggl~ ensued during which the bed was moved out 
ot place. Eventually, accused broke her hold on the bed, pulled her 
around, and threw her down on the bed, her legs a.pa.rt. He got on top 
of her, and as she kept moving a.round to keep him off, he told her that 
he would :im.ke her lie still. His erect '~le organ" was against her, 
and she grabbed it in order to prevent it from "getting into" her. She 
tried to "hold him a:way11 from her. He pulled her hand away. This form 
of resi'sta.nce recurred several times. She also attempted to slide off 
the end of the bed (R.193,194,203). She used "every means at her disposal" 
to prevent entry (R.208). Despite this.there was a. penetration and entry 
of her sexual organ by accused's male organ, although the entry was not 
"complete" (R.194,203,207,208 ). She did not kn~vr whether accused had an 
emission (R.203 ). 

In response to a knock, accused jwnped up and opened the door. The 
house detective appeared and asked what was going on. Mrs. Talley ex
claimed. "'Oh, help'"• and asked him to come in (R.194;204). 

Fdward o. Ryals, the house detective, testified that shortly a.fter 
6 p.m. he heard a. "disturbance" in room 803 (R.165,166 ). lie listened at 
the door for a few minutes. · He heard voices and sounds like fighting or 
scuffling. It sounded a.a though ·something out off the woman's voice when 
she tried to speak. He also heard 11a curse word or so" (R.166.171). Then 
he went downstairs to the office (R.166). 
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Mrs. Alice O'Neal, the telephone opera.tor at the Jefferson Davis 
Hotel, testified that shortly before the arrival of Ryals at the office, 
the signal flashed from room 

0 

803. The operator made-the oonnection aJlll. 
hea.rd a woman soream. Then the conilection was broken {R.163,164). When 
Ryals a.rrived, .Mra. O'Neal told him what had occurred {R.164,166) • 

.A.f'ter Ryals had seen Mrs. O'Nea.l ani the assistant ma.na.ger, he re
turned to room 803, where he baa.rd.similar noises {R.166,174,178,179). 
He also heard the doorknob rattle and heard a sound 9 like a lady's rasping 
breathing through the door - like someone was exhausted or something like 
that" (R.166). He also heard someone say "Help•· in a weak voice {R.166,175). 
Then.he knooked on the door and announced who he waa. Accused pe.rtially 
opened the door. Ryals pushed it open further, and Mrs. Talley, so ex
hausted that she oould hardly stand up, came out of the room, and went 
across the hall to another room for a f'ewmomenta {R.166,1?7,176,177,194). 

In response to a question from Ryals, accused refused to make a state
ment. Accused 8 didn' t have on his pants or shoes or his hat or anything" 
{R.167). He dressed, picked up a drink, and sea.tad himself' in a chair 
(R.167,180,214). 

Summoned by Ryals, the assistant manager and tvro ~mbers of the 
Military Police soon arrived (R.167,168,179,211,212,213,214). Mrs. Ta;Lley 
told them that accused had "attacked her• {R.212 ), and that she intenied 
to prefer charges {R.168,180). Accused asked her not to prefer charges, 
as it would ruin him with the Air Corps (R.168)~ 

The witnesses described the condition of the room as follows a The 
roomwa.a in a state of disorder (R.180,214). The telephone table was out 
of place and the bed had been pulled away from the wall (R.167,181). The 
bed was "mussed up" (~167,212,214). The beads of a string of pearls were 
scattered all over.the floor and a broken bracelet lay on the bed (R.167, 
180). . 

Mrs. Talley was crying and appeared very nervous and upset (R.168, 
180,212,214). Her olothes were disheveled (R.180,214) and her hair 
mussed (R.167 ,212 ). Her -skirt was wrinkled, her blouse torn and ripped, 
and her hose torn and "hanging down from her legsn (R.167.212). One of 
the straps to her slip_was torn (R.212). 

Aooused suggested that some onions be procured f'or Mrs. Talley in 
order to help her crying (R.168,212,214). Is again refused to tell what 
had happened (R.181). The witnesses all testified that accused wa.s not 
drunk (R.167,180,213,214). 

Mrs. Talley testified that she asked for a doctor and changed her 
olothes...before his arrival {R.180,200,202). She testified further as 
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follows & She asked the doctor to paint an abrasion on her leg and 'asked 
him to determine, if possible, whether she would become pregnant. She 
did not ask him to make an examination for any other purpose and he did 
not make any examination. Not knowing the legal definition of: rape, 
she told the doctor that she did not know whether accused had raped her. 
About two days later her arms and legs were bruised (R.202,203,206). 

(~) Evidence for the defense. 

At the request of accused, an unsworn statement previously made by 
accused was admitted in evidence as his statement (R.242,243J Ex. BB). 
Subsequently accused took the stand as a witness. It seems preferable 
to give the gist of his testimoey, referring to the unsworn statement 
only insofar as it differs from or adds to his testimony in important 
aspects of the case. According to accused, he had been drinking during 

~ the day, and between 5&30 and 6 p.in. went to the room of a friend on 
the eighth floor of the hotel. His friend being out, he wandered down 
the hall, a drink in his hand. As he passed one of the rooms (undoubtedly 
room 803), he noticed a girl packing a suitcase. He greeted her."in a 
hilarious sort of way" and she seemed to return the greeting, al though 
she suggested that he.return to his post. Nevertheless, ·he entered the 
room, bolted tho door, and helped her close the suitcase (R.244,248). 
They talked and he "had in mind persuading her to have intercourse" with 
him. They stood by.the dresser and she held his hand. He sat on the bed 
and pulled her down with him (R.244). She said that he "shouldn't do 
that", but she wa.s "passively agreeable" (R.248), "didn't seem to resist", 
and allowed him to kiss her. Gradually he leaned back on the bed and she 
lay beside him. He was "fondling her and playing around". He put his 
hand .on her legs and kept kissing her, at the same time removing her 
step-ins. He arose, took off his trousers, shoes, and underwear, and 
returned to the bed. She grabbed his penis and told him that he could 
not have intercourse because she would become pregnant (R.244). He told 
her that he would ·withdraw in time. They began arguing and then he 
commenced tussling with her. She said she had a "rubber" in her suit
case, and when he a.rose to get it, she jumped up and told him to leave~ 
Since she had permitted him to remove her step-ins and "play around", 
he did not think her serious a.bout his leaving, and he told her there 
was no point in doing so (R.245.246). 

' He pulled her down on the bed again. She became angry and picked 
up the telephone. He put his hand over it and asked her whether she 
wanted to ruin him in the Air Corps. He tussled with her soma more and 
11wrestled11 with her (R.245,246). He did not recall being bitten by her 
(R.249).- He tried to insert his penis in her (R.246). She did not want 
him to do so (R.247). There was a. knock on the door. Accused opened 
it, and the house detective entered while Mrs. Talley went out (R.245). 

Accused stated that he did not penetrate Mrs. Talley with his perils 
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{R. 246) and did not intend to force her to ha.ve intercourse with him 
against her will, but merely tried to persuade her (R.249). He did 
not know that she was married (R.260). . 

In his unsworn statement. aoouaed said that the bed was mussed when 
'he arrived at the room. He did not bolt the door until after he saw that 
she liked him. She appeared to have had' quite a bit to drink. Accused 
had been drinking "very much", but knew what he wa.a doing. During the 
oourse of their struggles she screamed, e.nd she also soreamed at the time 
of her attempt to use the- telephone. He admitted struggling with her, but 
denied tearing her clothing (Ex. BB). · 

Dr. lil.rion E. Irby, a witness for the defense, saw a uniformed man 
at the door of room 803 around 6 or 7 p.m. The door was open and the 
man was talking with a woman who was in the room. Dr. Irby had been 
drinking and was "feeling pretty good" (R.218-223 ). He spent the balanoe. 
of the evening alone in room 801, next to 803, and heard no scream or call. 
However, he did hear oonversation, but could not tell whether it was in 
the hall or the next rorun, and oould not distinguish the words (R.219, 
220,224,225). 

Hiawatha. H. Hamilton, a bellboy, saw accused at the door of room 803 
at about 6 p.m., talking to a lady who was in the room. The door was 
partly open and accused was not pushing it (R.225,226,228,229,234). Hamilton 
entered room 801 with Dr. Irby and remained there a few moments, during which 
time he heard no noise, commotion, or cry (R.227,230). When he left Dr. 
Irby's room, he saw no one in the hall, and the door to room 803 was closed 
{R.227,230). · 

I 

Dr. Carney G. Laslie, the house physician for the hotel, was summoned 
to room 803 (he was not certain of the number) at about 7 p.m., where he 
attended a woman of a.bout twenty-five years of age. The woman was not 
drunk, appeared rationa.l, was not excited, was not crying, and did not 
appear to have been crying (R.235-239). On cross-examination Dr. Laslie 
admitted havin~ stated to the investigating officer that the wo~ was 
nervous {R.240 )• . 

Dr. Iaslie was not certain whether the woman told him that a soldier 
had raped her or said that a soldier had attempted to rape her (R.235.237, 
239 ). In any event, she told him that the man had pushed her around and 
taken off her 11pa.nties 11 and that she had begged him not to hurt her (R. 
235,236,239)•. She told the dootor that she did not scream (R.239). Asked 
whether the boy had harmed her, she replied that there was "a little 
skinned place on her shin". Dr. La.slie painted this with iodine (R.235). 
He saw no other soratches, bruises, or indications of violence on her, 
but did not make a complete examination or her since she did not ask for 
one (R.435,236,238). She a.sked the doctor whether she might become preg
nan~, to which he answered, "'I don't know, I don't think so•" (R.236). 
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At her request he prescribed something for her nerves {R.239). 

Called by the defense, the assistant :manager of the hotel, who had 
testified for the prosecution, stated tha.t Mrs. Talley told him tha.t ac
cused had tried to rape her (R.217). 

A witness who saw accused at the guardhouse at about 8 a30 or 9 p.m. 
testified· that there were no soratohea on him. · · 

4. · The record contain.s evidence sufficient to supp~rt the oourt•s 
findings of guilty of rape in viola.tion of Article of Wa.r 92. Vii thout 
recapitulating the testimo:ey, it is apparent that Mrs. Talley did not 
consent to intercourse and.that throughout the whole proceeding she re
sisted and struggled against it. Had she been willing to engage in in
tercourse, she would not have picked up the telephone and screamed, nor
would she have put up the continuous effort to thwart the accused's 
design. The toni clothing and the broken necklace and bracelet are not 
consistent with acquiescence. Even accused admitted that after what he 
considered a receptive mood, she refused to have intercourse and resisted, 
whereupon he tussled and wrestled with her. 

Mrs. Talley testified that there was penetration, although the entry 
was not "complete". AXJ.y penetration, however slight, is sufficient, and 
emission.is not necesst.ry (M.C.M.,1928, par. 148 2.,). Efforts were made 
by the defense to impeaoh Mrs. Talley's testimony on the issue ot penetra
tion, by "t;he introduction of statements ma.de by her prior to the trial 
{R.209-2ll,242J Def. Exa. AA.~CC). The statements were not necessarily 
inconsistent wit.11 her testi.mo:ey, a.nd even if they had been the court wa.s 
privileged to believe what she said on the witness stand. It is not the 
function of the Board of Review .to weigh the evidence except in a case 
where the President is the reviewing or confirming authority {M. C.l.1., 
1928, P• 216). 

5. As noted, the court heard evidence on the issue of insa.nity. '.!he 
evidenoe discloses the following historya Aocused wa.s born on 20 September 
1921 (Ex. 2 ). His mother and his maternal uncle spent a substantial period 
of time in a psychopathic hospital. Some first cousins of his mother's 
were neurotic and one of them died from chronic alcoholism (R.4~). Ao
cused's father is a business man of. substance, who served ~ interim ap-
pointment in the .U?µted States Senate (R.104,105,112). · 

During his grammar school yea.rs, accused was headstrong and was in
solent a.nd insubordinate toward his teachers, resenting authority and 
disciplim (R.105J Ex. 2). At about the age of 15, he began to drink to 
excess and to engage in promiscuous sexual activity {Ex:. 1). In high 
school he becB.11119 .1'somewhat uncontrollable", and his father sent him to 
a military school, from which, during his.senio1· year, he·wa.s sent home 
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by the he~dmaster for reasons not disclosed to his father. Returning 
home one evening, his parents found a. note from the boy saying that he 
had left home because they were too cruel. Eventually he was located 
in Chattanooga, returned to the. school,·and graduated- (R.105,106). 
Durin~ the summer he worked a.s e. reporter, and in the autumn of 1938 
entered Washington and Lee Univeraiv (R.106,110). There he wa.a in 
trouble due to alcoholic sprees and inability toge~ along with his 
fellow students, and in February 19:59 he wired his father that· he had 
left college and was 0 going to make his own waytt (R.106JEx. 2). .Ap- · 
parently in the wire, .he stated the.t he knew more than the professors 
and was wasting his father's money in going·to school and learning 
nothing (R.106 ). 

Subsequently, accused telegraphed his father from Mexico and finally 
turned up in Florida, where he was earning a pittance selling classified 
advertising for a newspaper (R.106). His father then sent accused to · 
the University of South Carolina, from which after a few weeka he was · 
temporarily suspended for throwing rocks at the windows in the girls' · 
dormitory to arouse some girl (R.106,110). At home, accused became ttvery 
much depressed" and subject to mood swings, and his father became con
vinced that the boy was nabnormal to say the least~' (R.~06). 

In June 1939 accused attended the summ.er session at Duke University. 
He continued there for the fall term and soon was in trouble again for 
having "ma.de a spectacle" of himself and having behaved in a. "very 
abusive~ manner at an eating place in Durham.· He ha.d not been drinking 
at the tillle (R.106,110). 

Shortly thereafter, accused disappeared again, and during the course 
of his wanderings he left a suicide note in his hotel room a.t Charleston, 
South Carolina, under circw:natanoes leading the Coast Guard to drag the 
river for ·his body. However, a. day or two later he wired his father from 
Florida. (R.106,l09J Exs. 12,13). Next his father received·a telephone 
call from a friend in West Palm Beach, informing him that accused had 
attempted suicide off a pier and was ."wild and raving" (R.106 ). 

The boy was brought home again, and at the insistence of Dr. Jordan, 
the family physician, in whose opinion accused was "a mental case", he was 
taken to the Tucker Sanatorium, a psychopathic institution in Richmond, 
Virginia (R.48,49,106). He remained there from 28· July to 5 August 1940, 
when, contrary to the advice of Dr.· Tucker, ·the father removed hilll a.nd 
permitted him to enter the School of Journalism a.t the University of 
Missouri (R.57,106,110). . · . . 

In April 1941, accused left the university and went to Ontario,. where 
he attempted without suooess to enlist in the Canadian Air Force. On 25 
April he re-entered the Tucker Sanatorium voluntarily (R.57,66,107). 
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Apparently during this second incarceration accl18ed attempted stdoide-by 
taking a dozen sleeping powders and turning on the ga.a, but after awltiie 
he gave up the idea and presumably turned off the gas (Ex. 4, Letter dated 
10· April 1943 from Dr. Mastera to Dr. Jordan}. 

Despite Dr.· Tuoker•s admonition that accused should be •illS~itutiona.lized 
over a long period of time•, Mr. Peace had his son relea.aed on ll··~y 1941 
(R.57,61,107). He tried in vain to make accused work, but instead, ac-
cused spent his time writing poetry (R.107), the peculiar nature of which 
ma.y be. seen by a perusal of some samples (R.l08J Ex. 11)•.Mr. Peace tes
tified that accused's mind seemed to •ramble off in fields totally unreal" 
to witness (R.107). · 

In July 1941 Mr. Peace, accused, and Lieutenant Colonel Kilgore, .an 
old friend of the family, were at a cottage owned by Mr. Peace and located 
at Cedar Jk>untain, North Carolina (R.91,107). During their sojourn at 
the cottage, accused "jumped" a high, barbed wire fence encircling the 
property, "ran off' through the woods", and was returned by force (R.91, 
92,107). He was violent and threatened to kill himself, wherefore Mr. 
Peace looked him in a room and removed all articles with which he might 
injure himself. A!'ter spending a day in a futile attempt to calm accused, 
Mr. Peace gave him enough whiskey to ma.lee him "pass out", and then, with 
the a.id of a deputy sheriff, took him to the Henry Phipps Psychiatric 
Clinic in Baltimore (R.49,92,107). That institution reported that accused 
was "a wild young psychopathic whom it would take a long time to oure" 
(R.107). 

Pursuant to the recommendation of the Phipps Clinic, accused was 
committed to the Sheppard and Enoch Pratt Hospital, 'Towson, 1aryland, 
where he arrived on 14 August 1941 {R.49,75,107J Exs. 4,5,6). On 19 
April 1942, while a parolee, accused left the hospital without permission, 
and went to Washington, D.C., where he obtained v10rk in a department store 
(R.49,75,76,107,112J Ex. 4, letter from Sheppard and Pratt Hospital, dated 
20 April 1942). Mrs. Peaoe, a.ocused'a mother, visited accused in Washington,. 
and found that he 9had gone all to pieces again" (R.107). In faot, during 
her visit, ha disappeared a.gain and turned up in Florida, from where he 
wrote to his father, saying that the parents need not worry a.bout him any 
more, as he oantemplated writing a novel "greater than Thomas Wolfe 1 s 8 

• 

Mr. Peace furnished him with a small allowance, and accused forwarded an 
outline of the ma.t~rial for his book, which in Mr. Peace's opinion was 
"entirely wild" (R.107). Next, aocused wired for his·birth certificate, 
stating that he wanted to obtain employment in the Bahamas (R.107,108 ). 

In July 1942, a.ocused oame home, desirous of joining the 8 A:rmy Air 
Corps". He told his father that this was the only thing which could redeem 
his past mistakes and that he would never forgive his father i:f the latter 
refused his consent (R.108). After seeking the advice of Lieutenant 
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Colonel· Kilgore, Mr. Peace consented, and on.9 July 1942, accused enlisted, 
evidently as an aviation cadet (R.93,10S,112J Ex. 2). While a.waiting the 
call to active duty, accused decided to finish his ~terpieoe of a poem", 
and he "seoured himself" in the garage and "st~ed aloof" (R.108) •. How-· 
ever~ on 20 July 1942, he voluntarily returned to the Sheppard and Pratt 
Hospital, although he had repeatedly threatened to kill himself rather 
than return there (R.49,75,108). On 6 November 1942, his parents brought 
him home a.~ainst the advice of the hospital authorities (R.49,75,76,108). 

During the ensuing period, aooused. began to drink a.gain, and, in the 
opinion of his father, was "restless" and "dispirited'\ The father "didn't 
know what to make of him" (R.108 ). According to Dr. Jordan, accused's 
behavior was "very peculiar". His conversation was rambling and disoon
neoted and he .would vary in_mood from a sense of superiority to a deep 
depression. He said that he might as well be dead, and threatened to kill 
himself. In Dr. Jordan's opinion, he "seemed to have deteriorated mentally 
very much" and showed 11definito signs of depression" (R.49,50). 

On one occasion accused ran all the custon:irs out of·a drug store, 
and the druggist was scared and wondered whether something could not be 
done about him. (R.51,108). 

On another ocoa.sion accused tried to climb in a second story window 
of a neighbor's house late at night and was brought home early in the 
morning by a policeman (R.50,108). Mr. Peace called Dr. Jordan (R.108). 
Accused was foani.ing at the mouth and his eyes were "almost indescribable" 
(R.51,108). He was abusive, used foul language, threatened the people 
present, and attempted to strike them. Dr. Jordan described him as a 
11raving maniac". So far as Dr. Jordan observed, accused had not been 
drinking ,to excess. It took two or three hours to get him to bed, and 
Mr. Peace looked him in a room (R.50,51,108 ). By late afternoon he had 
n~t improved, and, the door apparently having been unlocked, he went away 
before his father could stop him, and was brought back during the evening 
by Mr. Peace's brother (R.50,108). Since accused was still uncontrollable, 
his father administered a quantity of whiskey, and, pursuant to Dr. Jordan's 
orders, took him to Highland Hospital, Asheville, North Carolina.·· OTer 
the objection of Dr. Billings of that institution, accused was removed on 
3 February 1943. and reported for induction into the "Air Corps" (R.50,86. 
108). He was sent to Nashville and soon absented himself without leave 
for a few days and attempted suicide by slashing his wrists (R.97,98; Exs. 
1,2 ). 

After the alleged rape, accused was oonfin~d at the Station Hospita.t. 
Maxwell Field. Alabama, where he has ,remained except for a twelve-d~ 
period at Lawson General Hospital, Atlanta, Georgia, cor.unencing on 1 
June .1943 (R. 18,35; Bx. 1). 

Passing to the medi,cal testimony, Dr. Jordan, the family physician• 

. 
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a witness for the defense, testified that in his opinion accused wa.a 
insane and should be confined in an institution (R.51,55). · Dr. Jorq.an 
believed that accused wa.a insane on 4 April 1943. Al though he .. did not 
see accused on that date, he ba.sed'his opinion upon his observation of 
accused over a. long period (R.52). When Dr. Jordan saw accused during 
the trial, accused remained "perfectly blank" and did not appear to , 
recognize him (R.54,55). The doctor testified also that at ~imes accused 
"goes along very well" (R.56). 

The following psychiatrists, all of whom had observed accused during 
his oonf'inement in their respective institutions, testified for the.defense& 
Dr. Tucker and Dr. Masters, both of the Tucker Sanatorium (R.57,63); Dr. 
Murdook and Dr. Cohen, both of the Sheppard and Enoch Pratt Hospital (R.74, 
75,81)1 and Dr. Billings of the Hig.~land Hospital (R.85,86)•. 

I 

Dr. Tucker and Dr. Masters have not examined accused since his 
departure from the Tucker Sanatorium on 11 May 1941 (R.58,65). They 
agreed that while accused was at the sanatorium he was psychotic; and 
each also used the word 11insane 11 to describe his condition (ll.58,59,61, 
64,65,67,70). In the opinion of Dr. Masters, although accused could dis
tinguish between right and wrong, he could not adhere to the right or to 
the moral code (R.64,67). He was not responsible during his illness, and, 
so far as Dr. Masters knows, has not recovered from that illness (R.65). 
Dr. Tucker also testified that accused is a "constitution.al psychopathic 
personality11 (R.58 ). In his opinion, accused would not have been responsible 
for a rape or attempted rape on 4 April 1943, because people in his condi
tion have a compelling impulse and lack the ability to stop themselves 
"at any period in an epis6de 11 (R.58). 

The final diagnosis of accused's condition made by the Sheppard and 
Enoch Pratt Hospital on 17 November 1942 was a.s follows a "with psychosis, 
psyohopathic personality with chronic alcoholism"· (R.76,79,821 Ex. 12). 
To this diagnosis,·Dr. Murdock and Dr. Cohen subscribed (R.76,82). Ea.oh 
testified that accused was insane and that although he could distinguish' 
between right and wrong, he was inoapable of a.dherilli!: to the right (R.79, 
80,82-84). Ea.oh believed that a.ooused should be oonmitted to an institu
tion (R.77,85). Dr. Murdock added that accused wa.s unimproved at the time 
of his discharge from the hospital and oarr~ed 11a poor prognosis 11 !R.76). 

As-noted, the last hospital in which accused was oonfined was Highland 
Hospital, am he left there on 3 February 1943. Dr. Billings of that 
hospital testified that accused had a psychopathic personality and a 
psychosisJ that he was "mentally ill"J and that although he could under
stand right from wrong, he did not have the mental capacity to adhere to 
the right and to keep from doing wrong. In the opinion of the witness, 
acoused should be committed to an institution for the l!4i1.tdly ill (R.87-89 ). 

The board of medical officers convened on 26 Apr~l 1~43 at Station 

r. 
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Hospital, Ma.:xwell' Field, Alab8lll8., pursuant to paragraph 35 2_, Manual 
for Courts-Martial (1928 ), consisted of Major William R. Bishop, a ge:l8ral 
practitioner, and Major Walter o. IO.ingma.n and First Lieutenant Arthur 
L. 'White, psychiatris_ts (R.1.8; Ex. 2). Certain extracts from the report 
of the boa.rd (Ex. 2) are deemed neoesse.ry to an Ullderstanding of i ta 
t:indings and are quoted herewithz 

"He has manii'ested emotional imma.turity and instability. 
• • •. he has been unable to control his aotivi t,ies and has con
tinually been in difficulty because of his lack of initiative 
and perseveranceJ irresponsibility and Ulldeveloped moral and 
ethical sense. ,At times his behavior has been so abnormal as 
to be classed as psychotic." 

"At the present ·time his mental 'examine.tion shows no 
evidence of a psychosis. It is our impression that he is suffer
ing from a mental disturbance termed psychopathic personality. 
The nature of hisp~ychopathic personality has manifested itself 
in the past in the form of social inadequacy and in the form of 
deviations of sex impulse. • • • His defect of judgment has been 
great and is coupled with an inability to learn by experience." 

11 1:fa has shown disturbances in the sexual impulse, not only 
in the degree of the sexual impulse but also in the nature of 
the sexual impulse. In this respect and .on the occasion of the 
supposed crime, the individual gives a history of imbibing a 
fair amount of alcohol. As is well known, alcohol blunts reality, 
provides a desired release,- repression is weakened and the ab
normal and repressed sexual impulses gain expression. On this 
occasion they reached a strength b&yond control and in this 
respect, the individual cannot be considered as being able to 
adhere to the right." 

The boa.rd found. that accused "is now sane but is suffering from a mental 
disturbance associated with a psychopathic persona.11ty." The board also 
found that accused · . 

11
• • • was sane at the tiJIIB of oommission of the alleged offense, 

and able to distinguish right from w_rong but was unable to adhere 
to the right because of his abnormal sexual psychopath1c state." 

The board reconunended that accused be confined in an institution for the 
mentally ill. The members of the board testified as witnesses for the 
court, and their testimony accords with their report as a board (R.18-33• 
BishopJ R. 34-45, IO.ingman1 R. 45-47, Vlhite). Ml.jor Bishop stated also 
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that there was no "deterioration" of aocused's mind (R.24), and that • 
accused's emotions. ''more or less .overrule or guide his activities in 
that his inhibitions do not counteract his desires to do a certain 
a.ot" (R.26 ). Major Klingman stated that when psycho_pathic perso.rul.li ties 
a.re .drinking, their emotional state is unpredictable (R.40 ). 

The board of medical officers convened on 12 June 1943 at Lawson 
General Hospital, Atlanta, Georgia, consisted of three psyohiatristss 
Lieutenant Colonel Joseph K. Skobba, Captain .Andrew R. Anderson, and 
First Lieutenant Jules V. Coleman (R.5,127,140J Ex. 1). 

The boa.rd concluded that from the standpoint of personality, accused 
was "immature and impulsive", and that although he was ''well-endowed in
tellectually, ~ has consistently shown poor judgment in his behavior". 
The board's diagnosis was "constitutional psychopatlii.o state", and the 
board found that accused ''was sane at the time of the alleged offense on 
or about April 4, 1943, 8Jld at the time of this exru:iination" (Ex. 1). 

On 24 August 1943 the boa.rd reconvened to hear additional testimony. 
At the conclusion of its deliberations, the board confirmed its previous 
findings (Ex. 3 ). 

Called as witnesses for the court, the members of the board confirmed 
individually the findine;s ma.de as a board (R.5-17, SkobbaJ R. 127-140, 
And.ersonJ R.140-147, Coleman). I:J.eutena.nt Colonel Skobba testified that 
the physical examination showed no deterioration of accused's bra.in and 
that the "maohinery of the mind of" a.ocused was not c.efectiV'l;I (R.9,10). 
He testified further that the board did not believe that accused's "mood 
swings".extended to a degree which would be considered psychotic (R.17)Jthi~cused 
can distinguish between right and wron~ and adhere to the right; and 
that on or about 4 April 1943, he knew the difference between right e..nd 
wrong and could adhere to the right (R.8-10 ). · 

The medical testimony indicates that psychopathic personality without 
psychosis'does not constitute insanity, but that psychosis denotes insanity 
(R.10,12,15,64,76,l34,135; Ex. 1). However, a psychotic person is not 
necessarily in that condition continuously and may have lucid int.ervals 
(R.42,71,135; Ex. 2). 

\

The defense brought out the fact that the Lawson General Hospital 
Boa.rd did not have before it the final report of the Sheppard and Enoch 
Pratt Hospital showing a psychosis, but had only a preliminary diagnosis 
showing 11reactive behavior" (R.142 ). Captain Anderson and Lieutenant
Coleman testified that ewn if the final diagnosis of the Sheppard and 
Pratt institution had been before the board, they.would have adhered 
to their findings (R.132,142). Captain Anderson pointed out that the 
diagnosis in question related to the period during which accused was 
confined at Sheppard and Pratt (R.132) and that from his observation of · 
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accused, he formed the opinion that accused was not psychotic (R.133). 

The defense also developed the fact.that several of the .a.f'fidavits 
of the civilian psychiatrists did not specifically include the term 
•psychosi~" and that reference was made thereto in the.report of the 
Board (Exs. 1,3). As already noted, the same psychiatrists testified 
at the trial that accused was psychotic. Referrine; to this matter, 
Lieutenant Colonel Skobba. testified, "We would have agreed with that 
statement he had psychosis if they said so" (R.14). He testified 
further that the affida.vits referred "to the time they saw him then 
and not the present" (R.15). Thereafter he stated again that accused 

. was not insane (R.16 ). 

llr. Peace and Lieutenant Colonel Kilgore, as laymen, testified that 
they believed accused insane, although the former stated that during 
certain periods accused was normal (R.92,94,l09J Ex. 3). 

Private First Class William G. Espy, 809th "T.s.s. ", a witness· for 
the defense, occupied the same room as accused at Nashville and Maxwell 
Field (R.96,97). His testimony was as follows a Accused seemed to be 
"under a strain or tension11 and did not appear to be happy. At times 
he seemed to feel fine and at other times was "moody" (R.97). He was 
interested in poetry and would quote it at length. He claimed that the 
French poets were sexual perverts and he wanted to do some research to 
discover what lay back of it. He read Nietsche and Schopenhauer and 
professed to be an artist (R.98). He was very cynical (R.98), and did 
not "believe in God or in the sanctity of the ho:ma or anything else" 
(R.103). Accused was not a normal human being and obviously.was mentally 
sick (R.98). Although in the opinion of witness, accused was able to 
recognize ;right from wrong, there seemed to be impulses "stronger than 
reason" pulling on him (R.104). lVitness thought of him as either a 
genius.or a maniac (R.103). On Sunday, 4 April 1943, accused was in 
town with witness and seemed under pressure. Yiitness took him to room 

. 821 at the Jefferson Davis Hotel, which was occupied by witness and his 
wife. Accused and witness had a drink. Accused left them at one o'clock 
and was not intoxicated (R.99-101). · 

Testifying for the prosecution in rebuttal, First Lieutenant Joseph 
E. Burkart, Pilot Detachment, Reserve Squadron, Aviation Cadet. Detachment, 
stated that he talked 'With aoeused on the night of 4 April 1943. He told 
accused that anything the latter said could be used against him. Referring 
to his advances to the girl, accused said he had been drinking, but knew 
what he was doing. He was calmer than the ordinary individual might be 
expected to be under the circumstances (R.150-151). 
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:Mi.jor Mark c. Balle, Colllllallda.nt of Student Officers; Headquarters 
alld Headquarters Squadron, Maxwell F.ield, testified that he talked with 
accused on 5 April 1943. Accuaed said he he.d been drinking but knew 
what he wa.a doing. He was 11very ca.Im and direct" and his conduct did 
not appear abnormal. (R.147-150). 

6. Para.graph 78a., Manual for Courts-:tkrtial (1928 ), contains the 
following language a - · 

"ilhere a reasonable doubt exists as to the mental responsibility 
of a.n accused for e.n offense charged, the accused can not legally 
be convicted of that offense. A person is not mentally responsible 
for an offense unless he was at the time so far free from mental 
defect, disease, or derangement; as to·be able concerning the par
ticular acts charged both to distinguish right from wrong and to 
adhere to the right." 

I 

The witnesses for the defense testified to the insanity of accused a.t the 
respective periods when he was under their observation. Some of them 
believed that accused we.a insane on 4 April 1943, be.sing this conclusion 
on the nature of his earlier mental condition. On the other hand, the 
six officers constituting the medical boards were of- the opinion that 
accused was sane on the date of the offense •. It is noteworthy that the 
medical evidence disclosed that even a psychotic person is not necessarily 
insane at all times. Thus, the evidence of accused's psychotic condition 
in the past doea not necessarily conflict vdth the evidence of the medical 
officers that he was sane on 4 April 1943. 

The finding of the Maxwell Field Boe.rd that accused was unable to 
adhere to, the right was not based upon the theory that accused was insane, 
for, as noted, the board found him sane. Rather, it was based upon e.n 
abnormal sexual psychopathic state aggravated by the consumption of 
liquor. , 

, 
Despite the incomplete nature of tb.e diagnoses by the civilian 

.psychiatrists, placed before the Lawson General Hospital Boe.rd, it appears 
that the members of that boa.rd adhered on the witness stand to the view 
that accused w~ sane. Although the testimony of Lieutenant Colonel 
Skobba. is somewhat confusing, a careful study of it warrants this con
clusion. On redirect examination he reiterated that accused was not in
sane. 

Thus the record presents competent and substantial evidence justify
ing the court's finding of sanity. This not being a oa.ae requiring the 
approval. or confirmation of the President, it is not for us to resolve 
a. co~lict in the evidence. That function belonged solely to the court 
(M.C.M~,1928, p. 216), and its finding should not be disturbed. 

- 15 -

http:Colllllallda.nt


(.324) 

1. Certain questions of procedure require comment. Most of them .. 
ha.ve been re.is ed in a .brief' filed with the Boa.rd of Review by the indi
vidual defense counsel. 

a. The defense argued that it was error to decide by majority~ 
that accused was sane, and that such a decision required the same number 
of affirmative votes as the finding o:f guilty. In view·of the express 
provisions of Article of War 31, the objection is untenable. 

b. The defense argued that the court compelled the accused to take 
the witness stand against his wishes. The record of trial does not support 
the argument (R.243-244). 

c. It was contended by the defense tha~ the trial jooge advocate 
cross':'exa.mined accused upon his unsworn statement, contrary to the provi
sions of paragraph 75, Manual for Courts-Martial -(1928)., It is true that 
the trial judge advocate committed error in the respect referred to (R.246, 
249 ). However. part of his cross-examinatio?!, conce.rned a matter about 
which accused testified on direct examination (R. 245.246), and the other 
pa.rt concerned the length of time during which he was in the room. No 
prejudicial error resulted (A.W. 37). 

d. After Mrs. Talley had testified. the court was closed and directed 
the court reporter, trial judge advocate. and defense counsel to remain 
while the reporter read from his notes. The purpose of this. procedure was 
to deter.mine whether llrs~ Talley should be recalled. In response to a 

· question by the trial judge advocate. the defense counsel stated that he 
· had no objection to the reading of the reporter's notes in the absence of 
accused. The reporter then read some questions and answers concerning 
penetration•. after which the court was opened and Mrs. Talley recalled 
(R.207). Article of War 30 requires the trial judge advocate to withdraw 
whenever the court sits in closed session. It also requires that when his 
assistance in referring to recorded evidence is desired, it shall be obtained 
in open court and in the presence ·of accused and his counsel. Although there· 
was a technical violation of the Article of War, it is impossible to discover 
e;ny prejudiciat error (A.W. 37). The sole purpose of the session was to 
hear the reading of the testimony and thereby determine whether to recall 
Mrs. Talley. 

e. In connection with the foregoing session, the individual defense 
counsel &ddressed a letter, dated. 19 October. 1943, to the president of the 
court, claiming that the record did not accurately record the proceedings 
in the olosed session. · Under date of 2 November 1943, the trial judge ad
vocate addressed a letter to the president of the court contending that 

· the transcript of the proceedings recorded them oorrectly. The letters 
were submitted to the reviewing authority and are attached to the record. 
The variation between the proceedings as recorded and as recalled by the 
defense counsel presents no difference sufficiently material to injure the 
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substa~tial rights of acctt.aed. 

f. Other contentions made by the defense counsel in his brief have 
been carefully considered and. in the opinion of the Board of Review. are 
untena.ble and do not require comment. There are some minor irregularities 
in the record, but they do not merit discussion. 

8. Consideration has been given to two letters from Honorable Rober 
C. Peace. father of the accused. to The Jud~e Advocate General. dated 
respectively 4 December 1943 and 20 January 1944, a.~d to the inclosures 
contained in the second letter. These letters and the inolosures accom
pany the record of trial. Consideration has also been given to the oral 
statement Illade by 1rr. Peace to the Board of Review. 

9. The Cha.re;e Sheet shows that accused is now 22 years of age and 
enlisted in the military service on 9 July 1942. 

10. The court was legally constituted and had judsdiction of the 
person and subject matter. no errors injuriously affecting the substan
tial rights of accused were comcu.tted during the trial. In the opinion 
of the Board of Review, the record of trial is legally sufficient to 
support the findings of guilty and the sentence. 
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WAR DEFARTMEN'l' 
Ar'my Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. (32'7) 

SPJGN 
CM 244498 4 DEC 1~3 

UN IT ED STA.TES ) . ARMY AIR FORCES 
) CEN'1'R.AL TECHNICAL 'IRAINING. COMMA.ND 

v. ) Trial by G.C.M., convened at 
) St. Louis, Missouri, 2 Nov-

Second Lieutenant THOMAS E. ) ember 1943. Dismissal and 
HATCHETT (0-1170771), Field ) confinement for five (5) 
Artillery. ) years. 

-~~~~----------
OPINION of the BOARD OF REVD!.1'l. 

LIPSCOMB, GOLDEN and Su:EPER, Judge Advocates ---·-- --------· 
1. The record of trial in the case of the officer named above 

has been examined by the Board of Review and the Board submits this, 
i~s opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 58th Article of war. 

Specification: In that 2nd Lieutenant Thomas E. Hatchett, 
Field Artillery, Army of the United States, did, while 
enroute from Springfield, ~iissouri, to.Fort Sill, 
Oklahoma, on or about 26 January 1943, desert the 
service of the United States and did remain absent 
in desertion until he was apprehended at St. Louis, 
!tlssouri, on· or about 19 August 1943. 

CHARGE II: Violation of the 93rd Article of war. 

Specification la In that 2nd Lieutenant Thomas E. Hatchett, 
Field Artillery, A:r.ny of the United States, did, at 
St. Louis, :ltlssouri, ori or about 2 June 1943,. felon-
iously take, steal and carry cmay one. (1) brown • 
leather traveling bag, value about tl5. 00, the 
property of Staff Sergeant Solon E. Burgess, Jr.· 

Specification 2: In that 2nd Lieutenant Thomas E. Hatchett, 
Field-Artillery, Army of the United StateE, did, at 
St. Louis, iiissouri, on or about 16 June. 1943, felon
iously take, steal and carry away one {l) tan cov.hide 
Gladstone·traveling bag, value about S25.00, and one 
(1) United States Axmy 10.911Al Colt .45 automatic 
pistol therein contained, value about t26.9?, the 
property of Captain A. B. Cain, of the aegregate 
value of t,51.97. 
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Specification 3: In that .2nd Lieutenant T.lomas E. Hatchett., 
Field Artillery., Army of the United States., did., at 
St. Louis., Missouri., on or about6 July 1943., felon
iously take., steal and carry away one (1) brown 
leather Gladstone traveli~ bag., value about $10.00., 
the property of 1st Lieutenant Carlos L. Faulkner. 

Specii'ic_ation 4: In that 2nd Lieutena.."lt Thomas E. I{atchett., 
Field Artillery., Army of the United States., did., at 
St. Louis., Missouri., on or about 14 July 1943., felon
iously take., steal and carry away one (l) black leather 
traveling grip., value about'$5.00., the property of 
Otto Wulfert. -· 

Specii'ieation 51 In that 2nd Lieutenant Thomas E. Hatchett., 
Field Artillery., Army of the United States., did., at 
St. Louis, Missouri., on or about·3 August 1943., felon
iously take., steal and carry away one (l) brown cowhide 
suitcase., value about $10.00., the property o! E. C. 
Bromiley. 

Specii'ication 6: In that 2nd Lieutenant Thomas E. Hatchett., 
Field Artillery., Army of the United States., did.,· at 
St. Louis., Missouri., on or about 11 August 1943., 
feloniously take., steal and carry away one (1) brown 
leather traveling grip, value about }15.00., the 
property of 2nd Lieutenant Homer B. Matlock. 

CHARGE III: Violation of the 96th .Article of war. 

Specification 11 Finding of not guilty. 

Specification 2: In that 2nd Lieutenant Thomas E. Hatchett, 
Field Artillery.,· A.rrrry of the United States., did., at 
St. Louis., Missouri., between 3 April 1943 and 13 April 
1943., wrongfully obtain lodging and telephone service 
from the New Hotel Jefferson of St. Louis., ~fissouri., 
of.. the value of about ·$37. 02., with intent to defraud 
the owner thereof., nainely., Jefferson Hotel Company., 
a corporation of the State-. of Missouri. 

· Specii'ication 3: In that 2nd Lieutenant Thomas E. Hatchett., 
Field Artillery, Anny of the United States., did., at 
St•.Louis., Missour-i, between 2 June 1943 and 9 June 
1943., wrongfully obtain lodging from the Hotel Yark 
'l\itain of St. Louis., Missouri., of the value of about. 
tU.48., with intent to defraud the owner thereof., 
Jl8.Jll8lj, Albert Pick., Hotels., Inc • ., a corporation of the 
State. of Illinois. 
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Specification 4: In that 2nd Lieutenant Thomas E. Hatchett., 
Field Artillery, Army of the United States, did., at 
St. Louis., lli.ssouri, between 16 June 1943'and 24 June 
1943, wrongfully obtain lod:p.ng and telephone service 
from the Hotel Lennox of St. Louis, Uissouri., of the 
value of about ~t2'7. 65, with intent to defraud the 
owner thereof, namely, Lennox Hotel Company, a corpora
tion of the State of Missouri. 

Specification 5: In that 2nd Lieutenant Thomas E. Hatchett, 
Field Artillery, Army of the United States, did, at 
St. Louis, Missouri., between 6 July 1943 and 14 July 
1943, wronGfully obtain lodging and laundry service 
from the Hotel Statler of St. Louis, !,ti.ssouri, of the 
value of about $25. 54, with intent to defraud the owner 
thereof, namely., Hotel Statler Company., Inc., A... cor
poration of the State of New York. 

Specification 6: In that 2nd Lieutenant Thomae E. Hatchett., 
Fiald Artillery., Army of the United States, did, at 
St. Louis, Missouri., between 15 July 1943 and 24 July 
1943., wrongfully obtain lodging and telephone service 
from the Hotel Statler of St. Louis, Missouri., of the 
value of about $.30.71., with intent to defraud the owner 
thereof., namely, Hotel Statler Company., Inc., a cor
poration of the State of New York. 

Specification 7: In that 2nd Lieutenant Thomas E. Hatchett., 
· .Field Artillery, Army of the United ntates., did, at St. 

Louis., Missouri, between 22 July 194.3 and JO July 1943., 
wrongfully obtain.lodging from the New Hotel Jefferson 
of St. Louis, Missouri., of the value of about $J2.1J., with 
intent to defraud the O\'i!ler thereof., namely, Jefferson 
Hotel Company., a corporation of the State of Missouri. 

Specification 8: · In that 2nd Lieutenant Thomas E. Hatchett., 
Field Artillery., Army of the United States, did, at 
St. Louis., Missouri., between 29 July 1943 and 10 August 
1943, wrongfully obtain lodging and radio service from 
the Hotel De Soto of St. Louis., Missouri., of the value 
of about ~;JS.17., with intent to defraud the owner there
of., namely, Allied Hotels, Inc., a corporation of the 
State of Missouri. 

Specification 9: In that 2nd Lieutenant Thomas E. Hatchett, 
.Field Artillery., Army of the United States, did, at 
St. Louis,·!fissouri., between 4 August 1943 and 11 August 

·1943., wrongfully obtain lodging from the Hotel Lennox 

- .3 -

http:lod:p.ng


(.3.30) 

or St. Louis, ¥issouri, or.;the value of about $.32.64; 
with intent to defraud the owner thereof, namely, 
Lermox Hotel Company, a corporation of the State ot. 
Missouri. · 

Specification 10: In that 2nd Lieutenant Thomas E. Hatchett, 
Field Artillery, J,;rrrry' of the United States, did, at 
St. Louis, Missouri, between 11 August 194.3 and 1$ 

· August 1943, wrongi'uilY. obtain lodging from the Hotel 
Mayfair of st. Louis, Missouri, or the value of about 
$28.57, with intent to defraud the owner thereof, 

-namely, Mayfair Hotel, Inc., a corporation of the 
State of Jlissouri. 

He pleaded to Charger; not guilty but guilty of a violation of 
.Article of War 61; to'the Specification, Charge I, guilty except the 
words •desert• and •in desertion•, substituting therefor, .respectively, 
the words •absent himself without leave from• and atwithciut leave•, of 
the excepted words, not guilty, of the substituted words, ·guil'ty; to 
Specification 21 Charge III, not guilty; to all remaining Charges and 
Specifications, guilty. He was found not guilty of Specification 11 
Charge III; of all remaining Charges and Specifications, guilty. He 
was sentenced to be dismissed the service, to forfeit all pay and allowances 
· due and to become due, and to be confined at hard labor at such place a.s 
the reviewing authority may direct for 10 years. The reviewing authority 
approved so much of the sentence as provides for dismissal, total for
feitures and confinement at hard labor for 5 years, and forwarded the 
'!'ecord of trial for action un4er Article of war 48. 

J. The evidence for the prosecution shows that on 22 January 194.3, 
llhile a patient at O'Reilly.General Hospit.al,Springfield, Missouri, 
the accused ·received an order issued by proper authority on 20 J{l,IlUal'y 
1943, directing him to proceed to the Field ArtilleeyReplaoement Center 
at Fort Sill, Oklahoma, and to report upon arrival. to the commanding 
officer for specific assignment to duty. Having signed out, he de
p~ted by .rail, stopping off for _2 _weeks at Oklahoma City; thence, early 
in February, proceeding to St. Louis, Missouri, where he remained until 

. apprehended on 19 August 194.3 (R. 13, 15, 45, 61, 74, 76, Exs. 1-4, 26, 
33). · · 

On 1.3 April 1943, the credit manager of the New Jefferson Hotel, 
· where he was staying, telephoned the accused, requesting him to come 
to the hotel office to discun his account, amounting at that time . 
to .~.37.02, with no credits since 3 April 1943. Leavine his luggage in 
his rtiom, the acoused left the hotel without complying with this 
request, ms.111..ng a letter the next day to the credit manager stating 
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that he was leaving his bag and more than $75 worth of clothes as secur
. ity (!l,. 2~26., 69., Exs. ll., 18-19) ~ 

On 2 J'lltl.e 1943, at the St. Louis Union Station., the accused 
stole a travilling bag., valued at $15., belonging to Staff Sergeant 
SQlon E. Burgess., Jr~, who had left it momentarily unattended outside the 
door o:t the cocktail lounge. 'I'he accused took this stolen bag to the 
Hotel Mark Twain., where., .having registered as •Joe F. Ellis., Albany., 
New York.,• he remained until 9 Jun~ 1943, when he departed without pay
ing his hotel bill of. t\25, leaving the stolen bag with its contents in the 
room he had occupied (R. 19-21, 63-64, 71, Exs. 9, 14-15,.A). 

On 16 June 1943, having, at the Union Station, stolen a travelling 
bag valued at $25, containing., among other items, a Colt .45 automatic 
pistol, valued at t;26.97, belonging to Captain A.·B. Cain~ AUS., the_ 
accused took the bag and contents to the·Hotel Lennox, where he regis
tered as •Chas. w. Mason, Jr., Dallas, Texas,• occupying a room there 
until 24 June 1943, when he departed owing t27. 53, leaving bag and pistol 
in the roan he had vacated (R. 23, 29, 31, 64, 73; Exs. 8, 16, 21, B). 

. On 6 July 1943, again at the Union Station, the accused stole 
First Lieutenant Carlos W. Faul.kn~r I s travelling bag, valued at $10, 
while Lieutenant Faullmer was buying a ticket, taking it to the Hotel 
Statier,·where he registered as •Thomas E. Hatchell, Dallas, Texas,•. 
occupying a room there until 13 July 1943, departing without paying 
his bill of $25.43, leaving the bag behind him (R. 33, 35, 46, 65, 
72; Exs. 13, 23, 2?j C). 

On 14 July 1943, at the Uniori Station, the accused stole Otto 
Wulfert•s travelling grip, of the value of ~)5, and returned with it to 
the Hotel Statler, where he was already occupying a room as 'I'homas E. 
Hatchell. There,· on 15July 1943, he registered for another room as 
•Charles J~ Uebster; Dayton, Ohio•. He retained this room until 24 July 
1943, leaving Wulfert 1s grip,and an unpaid hotel bill of t30.71, upon 
his departure (R. 43-44, 47, 65-66, 72, Exs. 28, D). 

On 22 July 1943, he registered at the.New Jefferson Hotel as 
•James C. Washburn, 2312 Ohio Street., Cincinnati, Ohio,• retaining 
the room so obtained until 30 July 1943, leaving an unidentified bag 
and an unpaid hotel bill of $32.13 (R. 25-26, Exs. 10, 17). 

On 29 July 1943, he registered at the Hotel DeSoto as nHoward 
Chas. Tucker, O'Reilly General Hospital, Springf~eld, Missouri 8 , re
taining a room there until 10 August 1943, leaving an unpaid bill of 
$38.17 (R. 42, 43; Exs. 12, 25). 

- ~ -
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After having stolen E. C. Bromilay1 s suitcase., of. the· value o!. $101 
at the Union Station on 3 August 1943., the accused; on 4·August 1943, 
registered at ,the Hotel Lennox as •Gordon C. Amble·r, O'Reilly. General 

11Hospital, Spring.field.,; llissouri, remaining until 11 August 1943, when 
he abandoned the stolen b'ag in the room which he had thus obtained (R. 29., 
31-321 47, 66-67, Ex:s. 7., 221 291 E). ' 

On ll August 1943, the accused revisited the Union Station, 
. stole a travelling grip ~r the value o! $151 belonging to Second . 
Lieutenant Homer B. Matlock., AUS,·and proceeded to the Hotel Mayfair., 

· where he registered as •Thomas c. Connors., O'Reilly General 11ospital1 • 

remaining until 19 Augu.st.19431 when he was apprehended in his· room by 
the civilian and military police. . His unpaid hotel bill amounted to . 
$28. 57. Lieutenant Matlock' s travelling. bag was found in the room which the 
accused occupied at,the Mayfair Ho.tel (R. 29, 31., 47-48; 681 741 76; Exs. 
6., 201 JO, F). . 

On the date or the trial1 none or the hotel bills mentioned above 
had been paid (R. 821 8J). 

4. The evidence for the defense shows that the credit manager of 
the New Jefferson Hotel, after requesting the accused.to call at his 
office to discuss his account, received the following letter from the 
accused dated l4 April 19431 · · · 

J 

•near Sir., 

Sorry I don't have cash new to pay my bill - am . . 
leaving bag RS security - more·than $75 worth of clothes. 

Will send money as soon as I reach m:, _st~t~on & 
. · address to ship bag. 

Thank you 

· Thos. E. Hatchett 

(Room 731)•~ 

The oredit manager did .not send t;ie accused' a bag to him ~ut heid .1t ·. 
~tu. the day before the trial (R~ 87-88J De.t'. Ex. l), 

5 • .A!ter havins been properly-advised o.t' his rights, the aocused 
elected to make an _unsworn statement through counsel, in which he 
stated that he had been inducted into the Army 25. March 1942 and was sent 
to camp -~e, Virginia, where. he stayed five. days and was then trans
ferred to Fort Bragg, 'Where he remained.for three monthBJ that while 
at Fort.Bragg he qual.11'ied for Officer Candidate School in the Field 
Art~ery., was _sent. to Fort Sill,· Oklahoma, completed the course in the 
_.otticer Candidate Sohoo1 there, and received his commission on l October 
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1942. After about t,,-o weeks on duty at Fort Sill he beca:r.!e sick and 
entered the cantonment hospi'tal, where he remained for so:ne time, until 
he wa~ sent, about 20 December 1942, to O'Reilly General Hospital at 
Springfield., Missouri; that he w=i.s discharged from the hospital 22 
January 1943 with orders to return to Fort Sill; that, in order to get 
into Officer Candidate School at Fort Sill, it had been necessary for him 
to sign a waiver because he was seventeen pounds underweight; that, 

. before he com:i;.lated the course and received his commission, he was re-exa1tlned 
and found to be still seventeen pounds underweight, and siened a waiver 
in order to get his commission; that tlli:l board at o•P.eilly General Hos-
pital eave him a limited service classification and returned him to duty; 
that in civilian life he was a bookkeeper and went as far as three years 
in high school, then worked in a very small baking company as bookkeeper in· 
Roanoke, Virginia; that his family consists of his father who is 81, 
four brothers, and a sister; that the reason he did not return to Fort 
Sill was that the climate and water there did not agree with him; that he nev
er intended to desert the service, but at all times while he was absent 
he wore.his uniform; that he did not intend to cover up any of the things 
he did, and that he has been cooperative with the military and civilian 
authorities; that he •has no excuse for what he has done. He admits he 
has done wrong and he knows that this court must find him guilty of all 
of those charges that have been preferred age.inst him, except those to 
which he has pleaded not guilty, and he knows that he has punishment 
coming as an officer of ·the Arrrry', and as an officer of the Army, he, 
offers no excuse for the things that he has done• (R. 90-91). 

6. The Specification, Charge I, alleges des~rtion. Although the 
· accused's plea of not guilty of desertion (but guilty of absence without 
leave), and his unsworn statement, both disavow the essential intent, the 
duration of his absence in time of war - from 26 January to 19 August -
and the series of criminal acts which punctuated it, are adequate to · 
support the inference constituting the oasis of the court's finding. 

?. · The larcenies alleged in Specifications l through 6, Charge II, 
are all clearly established by competent evidence, substantiating the 
accused's pleas of guilty. 

8. Specifications 2 to 10 inclusive, Charge III, are all defective 
in that each merely states conclusions of the pleader,.rather than 
facts constituting the offense. Each alleges that between given dates 
the acc~sed obtained, from a named hotel, lodf,ing - and in some instances 
other services - of a stated value, with intent to defraud the owner 
thereof. The proof shows, in the case of Specifications J to 10 
inclusive, that the lodging and services were obtained by registering 
under. an assumed name, and thereafter taking a surreptitious departure. 
Since the record indicates that the accused was not misled by the defects 
noted, and that, j,n pleading guilty, he was full:,~ aware of the identity and 
all o! the elements of each offens::3 intended to be described, the findings 
need not be disturbed. 
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· 9. Specification 2., Charge· III alleges the wrongful obtaining of 
loiiging and telephone service from the New Hotel Jefferson with intent 
to defraud the owner thereof. The proof shows that durine the 'period.. 
specified., the accused was a guest there., registered under his own name, 
and that., upon his departure., he not only left his own bag and personal 
belongings as security for his unpaid bill., but promptly notified the 
management by letter of that fact.· While it shows clearly that he left 
without paying his bill., the evidence is insufficient to establish the 
wrongf)ll obtaining of the lodging and services in question with intent 
to defraud the owner of the hotel. 

10. War Department records show the accused to be 32 years of age 
with enlisted service from 25 March 1942 until temporarily commissioned 
second lieutenant., AUS., 1 October 1942. 

11. 'Ihe court was lega..lly constituted. In the opinion of the 
Board of Review., the record of trial is let;ally insufficient to support 
the finding.of guilty of Specification 2., Charge III, legally sufficient 
to support the remaining findings of i;,.ruilty and the sentence a11d to 
warrant confirmation thereof. Dismissal is authorized upon conviction 
of violation of Article of War 58., 93., 96. 

~ t.~ Judge Advocate 

$~~,
) 

Judge Advocato, 

~·C £,;o, D j, S::t::::'. Judge A~Yocate 
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SPJGN 
CM 24.W}S 

1st Ind. 

War Department, J.A.G.o., 1 S DEC 1943 - To the Secretary of War. 

1. Herew.i th transmitted for the action of the President are 
the record o~ trial and the opinion of the Board ot Review in the 
case of Second Lieutenant Thomas E. Hatchett (0-1170771), Field 
Artillery. 

2. I concur in the opinion of the Board of Review that the 
r~cord of trial is not lega.lq sufficient to support the finding of: 
guilty of fraudulently obtaining lodging and telephone service from 
The New Hotel Jefferson as alleged in Specification 2, Charge III, 
legally sufficient to support all of the other findings, an:i legally 
sufficient to support the sentence as approved by .the reviewing authori.ty 
and to warrant confirmation thereof. I recommend that the sentence be 
confirmed and ordered executed and that the Unitad States Disciplinary 
Barracks, Fort Leavenworth, Kansas, be designated as the plaoe of con
finement. 

,3. Inclosed are a draft o.f a letter for your signature, trans!.· 
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet 'With approval. 

~ 
~-

ll;yron C. Cramer, 
Major General, 

'flle Judge Advocate General• 

.3 Incls. 
Incl l - Record of trlal. 
Inol 2 - Dtt. or ltr. tor 

31g. Sec. of War. 
Incl .3 - Form or ExecutiTe 

action. 

(Finding of guilty of Specification 2, Charge III, disapPfoved. 
Sentence as approved cy reviewing authority confirmed • 

.o.c.M.O. 37, 24 Jan 1944) 
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WAR DEP.A.Rn.!ENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington., n. c. (JJ7) 

SPJGQ 
CM 244521 

16 DEC 1943 
UN IT ED ST A TES ) FIRST SERVICE COMMAND 

) ARlC! SERVICE FORCF.5 
v. ) Trial b;r G.C.K.., convened at 

) Fort. Devens., Massachusetts., 
General Prisoner DAVID R. ) 16 November 194J. Dishonorable 
HUMPHREI. ) discharge (suspended)., total 

) .torte1tures., and confinement 
) for one (1) year. Rehabilita
) tion Center., Fort Danns., 
) Ma.ssachusetta. 

OPINION o'.t the BOARD OF REVIEW . __ 
ROUNrB, HEPBURN and FREDERICK, Judge Advocates 

1. The record o.t trial in the case of the general prisoner named 
above has been exsm1ned in the ot.tice of The Judge Advocate Seneral 
and there found lega.l.17 insufficient to support the findings and sen
tence. nie record has now been examined b,- the Board of Review and 
the Board submits this., its opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

. 
CHARGE: Violation of the 69th Article or war. 

Specification: ;rn that General Prisoner David R. Humphrey, 
having been duly placed in confinement in the First 
Service Canmand Reha.billtation Center, Fort Devens, 
Massachusetts, did at Fort Devens, Massachusetts,· 
on or about 20 May 1943, escape fran said con.fi.nelnent 
before he was set at liberty by proper authority'. 

He pleaded not guilty to and was found guilty" of the Charge and Speci
fication. No evidence of previous convictions during the accused's 
status as a general prisoner was introduced. He was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due, and to be con.fined at hard labor at such place 
as the reviewing authority might direct for one year. The reviewing 
authority approved the sentence but suspended that portion thereo.t 
adjudging dishonorab.le discharge until released from confinement. The 
proceedings were published in G.C.M.O. No. 326 dated 18 November 1943,.. 
Hdqr~. First Service Canmand., Boston,.Massachusetts. 

http:dishonorab.le
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3. The evidence for the prosecution showed that the accused on 
20 May l.94J was a general prisoner and a member 0£ the Prison Detach
ment, First Service Command Rehabilitation Center, Fort Devens, 
Massachusetts (R. 10). Ha had been a genar~ prisoner at that 
Rehabilitation Center since Z"/ January 1943 (~. l). He had been 
made a member of the honor company at the Center which meant that 
he was a privileged prisoner entitled to be without a guard and could 
properly leave the Center and go to any point designated by- his 
commanding officers without guard (R. ll, 13). Accordingl71 with 
the permission of one of his commanding officers, on 20 May 1943 the 
accused left the Rehabilitation Center without a guard for the purpose 
of' going to the New Station Hospital for medical treatment. This 
hospitaJ. as well as the Rehabilitation Ceater is within the Fort 
Devens Military Reservation (R. 12). 'J'he accused had no authority 
to leave the reservation (R. 13, 17). While in the neighborhood 0£ 
the Station Hospital, which was located on the other side of the 
Nashua River £ran the Rehabilitation center, he disappeared and was 
not seen again until .his return 8 November 194.3 (R. 11; Ex. 3). 

4. The defense counsel moved the court to find the accused 
not guilty on the ground that the accused was not in confinement at 
the ti.me of his alleged escape, having been allowed to leave the 
Rehabilitation Center without guard (R. 14). The motion was denied by
the court. 

The accused° was then duly advised as to his .rights as a witness 
by the pres~dent of the court and elected to remain silent (R. 16). 

5. The only question of law invoJ.ved in the subject case is 
imether or not the accused, ,mder the foregoing !'acts, can properly be 
found to be guilty of escape from confinement. The Manual for Courts
Martial.1 19281 paragraph 1.39!, page 1531 provides that ncon£inernent 
imports some physical restraint.• A distinction is made between 
arrest and continement.. The restraint in an arrest 1s a moral 
restraint, usually imposed by orcters fixing the limits of arrest. 
The restraint in confinement means a physical restraint. The accused 
in the subject case was charged with and found guilty of escape 
from confinement. The distinction is important because one charged 
with escape from confinement must first be shown to have been physically 
restrained, that is, confined. A breach of an arrest is not a lesser 
included offense of escape from confinement (CM 1713.35). · 

I/. . 
In CM 21'1725, !&!!n'.: {1942)1 the accused was a prisoner in the 

guardhouse and was given a bed in the ward in the Station Hospital. No 
""'guard was placed over him. 'l'he accused left the ward without authority 

and r(:lmained away for a period of £our o.ay!J. It y.a~Jheld that t:ne , 
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evidence was not legally sufficient to support the findings of guilty 
_J of escape from confinement because of the absence of ~roof of any 

physical restraint. 

In CM 224109., Medlock (1942)., the accused., while a prisoner in 
a post guardhouse., was sent by a sergeant to wash some pails in a 
lake about 50 to 75 yards from the guardhouse and out of sight of any 
sentry~ He failed to return. It was held tnat the accused conmdtted 

,Jan offense in the nature of breach of parole but may not properly be 
found guilty of escape from confinement under Article of war 69. 
Proof of a physical restraint at tne time of tne commission of the 
offense was again lacking. 

Similar conclusions have been reached in CM 191693., Boudreau., 
·.~ CM 191766., Gilchrest., and CM 201493., ~. I ·1 

In view of the legal principles outlined in the Manual for 
Court-~tial and the clbove decisions., the conclusion is inevitable 
that the accused., having been permitted freedom without guard., may 
riot properly be found guilty of escape from confinement under the 
circumstances related. The fact that he was a member of the honor 
company showed that he was on his honor not to leave the reservation. 
This was a moral restraint and not a physicaJ. one. 

The Staff Judge Advocate., in his review., avers that the Rehabilita
tion Center is on the same Government reservation as Fort Devens., and 
that a barbed-wire fence., 8 to 10 feet in height., surrounds the entire 
reservation of 28 square miles.,.except at the various gates where 
guards are stationed., and contends that the existence of this f'ence. 
constituted a physical restraint upon the accused. The existence o! 
such a fence is not a matter of record. It is the opinion of this 
Board, however, that even i£ these facts had been shown as a matter of record 
such a fence would not constitute evidence of that kind of physical res- -
traint required by the principle of law set forth above. Fort. Devens 
is not a concentration ca.mp.· The fence around Fort Devens was not placed 
there for the purpose "f confining all those within its boundaries. If 
tne fence was treated the same as a fence around a stockade or guardhouse., 
then, any member of the military personnel who left Fort Devens without 
authority., would be guilty of breach of confinement. To imply £ran th~ 
mere existence of this fence that all those within its confines were in 
confinenient ,vould not only be absurd but also contrary to well known 
facts regarding tne military p~rsonnel occupying the 28 square miles 

1 within its bcundaries and outside of the confines of the sitockade. 
such an implication would also be contrary to·the evidence in the record 
to the eff'ect tnat the accused himself was £reed from physical restraint 
'When,ne was made a member of' the honor company and permitted to move 
about the reservation without guard. This in itself' meant without phy
sical restraint. 
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6. It appears fran the record that t!le accused is 21 years of age., 
and that he enlisted at Montgomery., Alabama., 14 ~arch 19401 to serve 
three years. His te:nu has been extended by the Service Extension Act 
o! 1941. . 

?. The court was legally constituted. For the reasons stated, 
the Board or Review is of tne opinion that the record or trial is 
legally insut'ficient to support the findings of ~'lrl.lty and the sen
.tence. 

J/:/h. =J ;(_j /_f_~~--·__ _ .. --J-_·-r_,1,.c._.J,:,J/ , Judge Advocate...:f:J_·_. .... ____ 
~ ,I

i 
Judge Advocate. 

Judge Advocate. 

-4-
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lat Ind. -

,.War 
I 

Department, J.A.a.o., lSD[CI943- To the Secretar_y of War. 

1. Herewith transmitted for action under Article of War 50! 
as amended by the act of 20 August 1937 (50 Stat. 724; 10 u.s.c. · 
1522) is the record of trial in the case of General Prisoner David 
R. Humphrey. 

· · 2. I concur in the opinion of the Ikard ·of Review and, for 
the reasons stated therein, recommend that the findings and sentence 
be vacated and that all rights, pr_ivileges and property of which ac
cused has been deprived by virtue of said sentence. be restored. 

3. Inclosed is a form of action carrying into effect the recom
mendation made above. 

Q.. . q.._0.........--.......-., 

Myron C. Cramer 
Mij or General, 

2 Incls. · The Judge Advocate General. 
Incl.1-Record of trial 
Incl.2-Form of action 

(Finciin~s and sentence vacated by- order of the Under Secretary 
of War. o.c.M.o. 8, 6 Jan 1944) ' 
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W}Jl.. DEPART!lENT 
Arnzy: Service Forces

In the Of.fice of The Judge Advocate General 
Washineton,D.c. 

(343)
3 o OEC 1943

SPJGH' 
CM 244523 

UNITED STATES } FAIRFIELD Am SERVICE C01l1:AND 
) 

v. ) Trial by G.C.M., convened 

Second Lieutenant JA.\IES G • ~ at Bowman F'ield, Louisville, 
Kentucky, 27 October 1943. 

. BENNETT (0-399808), Air ) Dismissal and total for
Corps •. ) feitures. 

OPINION of the BOARD CF REVIEW 
DRIVER, LOTTER.HOS and CLEI,IDJTS, Judge Advocates 

1-. The Board of Review has examined the record of trial. in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused '¥.ras tried upon the followine Charge and Specifica-
tion: 

I 

CHA.~E: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant J2.mes G. Bennett, 
Glider Crew Training Center, I Troop Carrier Command, 
Bo'W?nan F'ield, Kentucky, did, without µ'Oper leave, absent 
himself from his station arxl flight at Bowman Field, 
Kentucky, from about 2 September 1943 to about 20 Septem
ber 1943. 

He pleaded guilty to and was f01md guilty of the Specification and Charge. 
He was sentenced to dismiss&l and total forfaitures. The reviewing author
ity approved the sentence and forwarded the record of trial for action under 
the 48th Article of War. 

3. Evidence for the prosecution: By paragraph 8, Jf,emorandu.111 11, 
GUder Crew Training Center, I Troop Carrier Command, Bowman Field, Kentucky, 
dated 24 August 1943 (Ex. B), accused was assigned to Flight 17. Routine 
roll calls of Flight 17 disclosed that accused was not present at any of the 
formations from 2 Sept,enber to 20 September 1943. An extract copy (Ex. A) 
of the morning report of the Glider Crew '!Tainine Center, to which accused 
was attached, showed him from duty to absent without leave as of 1 September 
1943, and from absent without leave to duty as of 20 September 1943. It 
was stipulated that Flight Officer Edmond Lopez would testify that on the 
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morning of 20 September he saw accused at'his home in Louisville, Kentucky, 
that accused admitted he was absent 'Without leave, e.nd that., at the · 
soggestion of Lopez., they returned to Bmnnan Field (R. 6-8, 11): 

4. Evidence for the defense: Accused, as a.l'd.tness, admitted that 
he was absent without leave. He attributed the cause to the belief that 
durinc the four or five months :urmediately precedine his absen9e, h.e had 
missed an overseas assignrrent and a promotion, and that this.succession 
of nbad breaks" made him go "haywire"• Accused stated that he is mar
ried., that his wife maintained a home in Louisville, but was away visit
ing until about "four days before I turned Dzy"self in". He added that he 
was planning to return to the field on the same day that Flight Officer 
Lc-pez visited him in his home. He further stated that none of the offi
cers under whom he had served for aey period of time and who are qualified 
to judge his character and his work was available to testify because all 
of them had been transferred (R. 12-14). 

5. It is shown by the evidence and admitted by the plea of guilty 
that accused without proper leave absented hlmself from his post and 
duties from about 2 September 1943 to 20 September 1943. 

6. After the findings and sentence were announced by the court the 
defense entered an objection tha~ "persons., not mESD.bers of the court, 
came -into the court room while the court was deliberating upon the sen
tence• (R~ 16). .In a written statement submitted to the reviewing author
ity subsequent to the trial, the president and law member (same person) 
verified the fact that a civilian employee, not the reporter,.arxl an offi
cer. no·was not a member of the court had entered "the courtroan after it 
had been cleared and closed for the purpose of determining the sentencen. 
However, he stated that "while the unauthorized personnel were in the 
courtroom the accused or his sentence were not discussed. The discussion 
was on a point of law regarding l!la.Ximu.m fines a court martial could sen-
tence an 9fficer toon. · 

In· C'.J 237637, ~, wherein it l'laS held, in view of all the 
circumstances, that "the action of the court in consult.ing a local staff 
jucJee advocate in closed session durine the proceedings designed to revise 
the. court's findings" did not injure the substantial rights. of the'~c-
cuaed, the Board of P..eview statedz .· 

"Althouch '!he Judge Advoce.te General has held that 'A 
court-111artial is not permitted in closed session to consult 
aey outside authority•. (CM 156620), he has.also held that the 
improper appearance of the judge advocate in a closed session . ' 
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of a court-martial which did not injure the substantial 
rights of' the accused did not require the disapproval 

,of the case (CM 134903., CM 141915). 11 

In view of the explanation by the president and law member 
of the subject of the discussion in the present case., the Board of Re
view 1$ of the opinion that the action of the court in admitting unau
thorized personnel into the closed session under the circumstances 
indicated., while improper., did not inj'IU'iously affect the substantial 
.rights of the accused. . ' 

7. The accused is 24 years of age. The records of the Office of 
'Ihe Adjutant General show his service as followsz .Appointed second 
lieutenant., Infantry-Reserve, A~ of the United States., 6 November 1940 
and active duty 5 February 1941. · 

· 8. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the· 
trial. The Board or Review is of the opinion that the record of trial 
is legalJ,y sufficient to support the findings of gu.i.lty and the sentence 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation of the 61st Article of vvar·~ 

__.... ..........~-------~r--:Jn~---------·'Judge Advocate 

_...,~~,--~-----------------'Judge Advocate 

,Judge Advocate Jk/~.c~ 

-3-
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1st Ind. 

War Deparbnent, J.A.G.o., 11 JAtJ 1944 · - To the Secretary of war. 

1. ·Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case· of 
Second Lieutenant James G. Bennett (0-)99808), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentertce, and to waITant confirmation of the sentence. The accused was 
absent without leave frai his station for about 18 days. The only excuse 
given by accused for his absence is that he went "haywire• because of dis
appointment at missing an overseas assig1111ent and a promotion. In his 
fourth indorsement to the letter !orwarding the charges., the Comrnandirig 
General, I Troop Carrier Coanand., stated& 11It has been found that strict 
disciplinary action is essential at the Glider Crew Training Center at. 
Bowman Field". I recommend that the sentence to diSJllissal and total for
feitures be confirJD8d1 that the forfeitures adjudged be remitted, and that 
the sentence as thus JOOdified be carried into execution. Consideration 
has been given to letters attached to the record of trial in which a member 
of the court and the trial judge advocate NCOJlllllend that the sentence be 
suspended. 

3• Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recommendation made above. 

~ C! . ~--:>,.-,..,_.._____ 

Myron c. Cramer, 
Major General, 

3 Incle. The Judge .Advocate General. 
Incl.l-Record of trial. 
Incl.2-Dr!t. ltr. for sig.

Sj'N. 
Incl.3-Form of action. 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 95, 14 Mar 1944) 
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WAR DEPARTMENT {347) 
A:rrrry Service Forces 

In the 0.f'.fice o.f' The Judge Advocate General 
Washington, D.C. 

SP,lGN 
CM 244546 

a'J' DEC 1343 
UNITED STATES ) SECOND AIR FORCE 

) 
v. ) 

) 
Trial by G.C.M., convened at 
Scott Field, Illinois, JO Octo

Second Lieutenant KENNETH ) ber 1943. Dismissal, total .f'or-. 
F. KLINKERT (0-408799), Air ) feitures and confinement for 

· Corps. ) four (4) years. · 

OPINION of the BOARD OF REVIEVT 
LIPSCOMB.,· SLEEPER and GOLDEN., Judge_ Advocates 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this., 
its opinion, to The Judge Advocate General. · · 

2.' The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 61st Article of Vfar• 

. Specification: In that 2nd Lieutenant Kenneth F. Klinkert., 
attached unassigned to 1st Heavy Bombardment Pro
cessing Headquarters, Scott Field., Illinois, did at 
Scott Field, Illinois, absent himself from his station 
without proper leave f'rora about 1800 hours October 12, 
1943, to about 1420 hours October 13, 1943. 

CHARGE II: Violation of the 93rd Article of '\'Tar. 

Specification: In that 2nd Lieutenant Kenneth F. Klinkert, 
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attached unassigned to 1st Heavy Bombardment Pro
cessing Headquarters., Scott Field, Illinois, did, 
at Scott Field, Illinois on or about October 11, · 
1943., with intent to cormnit a .felony, viz, rape, 
commit an assault upon 2nd Liwtenant H. Cordelia 
Lampe., ANC., by wili\llly and :feloniously throwing 
to the ground and striking the said .2nd Lieutenant 
H. Cordelia Lampe, ANC, on the head with his hands. 

The accused pleaded not guilty to and was found guilty of both Charges 
and Specifications. He was sentenced to be dismissed the service, to for-
feit all pay and allowances due ·or to become due, and to be confined at · 
hard labor at such place as the revie"Wing authority might direct !or !our · 

' years. The · reviewing authority approved the sentence and ·-forwardeq the 
record of trial for action under Article of War 48 •• 

3a. The evidence for the prosecution concerning the charge of being 
absent ii.thout leave (the Specification., Charge I), shows that about 
1800 o'clock on 12 October 1943., the accused absented himself without 
leave from his station and remained absent until he returned thereto at 
about 1420 o'clock on 13 October 191.J•. This unauthorized absence is 
shown by oral testimony as well as by an authenticated extract copy 
of the morning report o.f the accuse_d I s organization (R. 33; Fros. Ex. l, 2). 

Q.• . The evidence for the prosecution concerning the charge of assault · 
with intent to rape (the Specification, Charge II)., as presented by the 
testimony of Second Lieutenant H. Cordelia Lampe, A.rrrry Nurse Corps, here- · 
after referred to as the·prosecutrix., shows that she first met the accused 
at the Scott Field Officers• Club, on Sunday night., 10 October 1943• After 
an acquaintance of a few minutes, the prosecutrix was accompanied to· her· 
quarters by the accused., where the accused, within the limits of 45 minutes., 
kissed her twice without permission. On the following afternoon., from · 
about 2:30 to 3:30, the accused and the prosecutrix went for a walk "up 
towards the woods and came back again". The road along which they walked 
was described as passing through a rather secluded and wooded area. 
During the walk the prosecutrix explained to the·accused.that she "didn't 
want any more advances from him" and "explained why and he agreed with" 
her. The prosecutrix did not remember the details of their conversation 
during the walk but she admitted that she might have told the accused of 
the custom of the people of Korea of going about nth their breasts 
exposed. She explained that she was tnnty~ght years of age· and had 
been born in Korea and had lived there during the first eighteen years 
of her life. The prosecutrix testified that during the aftenioon while 

- 2.-



(349) 

on th~ walk, the accuaed "pinned• her 11up against a tree and kissed" her•.. 
She explained that she had "wiggled away from him• and showed him by her 
actions that she did not like being kissed. Shortzy thereafter he again 
tried to leis s her but she told him that she "wouldn't see him that evening• 
and he· desisted from his efforts to kiss her. After the accused had 
apologized for his actions the prosecutrix accepted•a date with him" 
for the evening. :A.t about 6:30 in the evening they met at the Officers• · 
Club. Later they started toward the Nurses• Recreation Hall. The moon · 
was shining and the prosecutrix suggested that "it would be a nice evening 
for a walk". Thereupon the accused suggested that they take a walk. The 
prosecutrix said, •all right, 1£ you will behave yourself". They then 
took the same walk down the secluded road 1thich they had taken during 
the afternoon. !'he· accused again tried to kiss her but was unsuccesstul. 
When they reached a place in the road where there was a high bank the 
accused placed his arm around her. She immediately became angry, stamped 
her foot on the ground and turned to go back~ The accused thereupon __ 
and suddenly - pushed her to the side ot the road into a sitting position. 
The exact technique employed in this change of positiona wa11, not re
membered by the witness. The accused then placed hl.mselt on top of her, 
pulled at her Je ft leg and skirt and endeavored to turn her over on he~ 
back. The prosecutrix explained that "* * * he told me to turn over on 
my back and spread my .legs•. She testified "* * *I.was crying and ha 
wanted to scre,r me". At this point she. began to scream which she con
tinued to do "until he got up, and then somen. At the same time she 
began "beating him in the face", whereupon the accused slapped her and 
put his band upon her throat, but "he left go right away". She asserted 
that she believed that the accused's purpose in slapping her was "to 
pervert his anger", adding that "* -1~ * He did it in anger•. Arter this 
one outburst the accused desisted from further violence. The prosecutrix; 
after securing her hat, arose .from the ground., and the accused "brushed 
her off" and held her in his anns. At this time she did not think to 
resist. They then -walked back to the hospital. The accused stopped i"re
quently to "swear at me and ~ry to calm me ·down". The accused kissed 
her several times on their return walk and ~e did not resist because, 
as she testifiac, she "was scared not to let him"., He told her "he . 
thought Queen Victoria· was out" and she supposed that his statement wa~, 
in the fonn of an apolfgy. Before reaching the hospital they stopped and 
sat down for about 15-:-minutes while they smoked three cigarettes. After 
reaching the nurses'' quarters she "forgave him £or his actions."• The 
follow.1.ng evening she told her best friend of what had. occurred and her 
"best friend" insisted that the prosecutrix tell Miss Johanna Gorman, 
the prosecutrix' chief nurse. When questioned as to her present attitude__ 
toward the accused she stated., 11 I think I feel a little sorry for 'him"~ 
She testif1 ed. further that she did not realize until the following· 'day 
how frightened she had been (R. 40-67). · .· •" 
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A medical officer testi.fied that he had examined the pro
secutrix about three o'clock on either the ·13th or 14th of October 
and that he had found certain bruises ani lacerations about her cheeks 
at that time. He also testified that he had found a bruise on each 
tel!l)le and numerous bruises on the left thigh as well as scratches 
on her right leg (R. 67). 

4. The accused., after his rights relative to testifying or re
maining silent had been .explained to him., elected to remain_ silent. 

5. The Specification., Charge I, alleges that the accused "did at 
Scott Field., Illinois., absent· himself from his station w.i. thout proper 
leave from alx>ut 1800 hours October 12., 1943, to about 1420 hours October 
13., 1943"• Oral testimony as well as an authenticated copy of the accused's 
organization's morning report support., beyond a reasonable doubt., the i'.i.nd
ings of guilty of this Specii'.i.cation and Charge I. 

6. The Speci.i'.i.cation., Charge II, alleges that the accused did "with 
intent to commit a felony, viz, rape, con:mit an assault upon 2nd Lieut~nant 
H. Cordelia Lampe, ·ANc, by rll.fully and feloniously throwing to the ground 
and striking the said 2nd Lieutenant H. Cordelia Lampe, ANC, on the head 
w.ith his hands". 

In order to establish· the offense charged, the evidence must 
show beyond a reasonable doubt that the accused assaulted the prosecutrix 
and that at the time of the assault he .had the specific intent to have 
carnal knowledge of her by force and without her consent. 

"In other -words, the man :must intend to over
come any resistance by force, actual or con
structive., and penetrate the woman's person. 
Any less intent will not suffice" (M.C.M., 1928., 
par. 1491). 

The evidence in the present case shows that the accused met the 
prosecutrix on. Sunday evening, 10 October 1943, and that "Within 45 minutes 
of their meeting he had escorted her to her barracks, forcibly kissed her 
twice, and made an eneagement to meet her on the following day. On the 
following afternoon between 2:30 and 3:30, the accused and the prosecu
trix went for a walk along a secluded roadway. During the course of this 
walk the accused "pinned" the prosecutrix to a tree and forcibly kissed , 
her. A second attempt to kiss her during the waJJ:: was frustrated by her. 
Upon his apologizing for his actions, the accused was forgiven and the 
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prosecutrix agreed to give him a. 11date" for the evening. The scope of · 
the conversation engaged in by the couple was not clear in the prosecu
trix' memory but she admitted that she might have told the accused of 

-'some 1 of the customs of the people of Korea, including the custom of 
people there of going about with their breasts exposed. On the evening 
of the same dBiY, the prosecutrix and the accused again met and repeated 
by moonlight the walk of the afternoon. The prosecutrix testified that 
she suggested that the· evening was a fine night fer a walk, and that 
thereupon the accused suggested -that they go for a walk. The prosecu
trlx then agreed to go vd. th the accused under the condition that the 
accused 'WOuld ·"behave himself". On this walk. the accused after trying 
to kiss the prosecutrix forcibly seated the prosecutrix on the ground, 
pJa ced himself. upon her., and endeavored to have se:xual intercourse 
with her. According to her own testilnony, the prosecutrix screamed and 
·began to beat the accused· in the face., whereupon he struck her several 
times in anger and desisted_ from his apparent purpose. Thereafter he 
assisted her to rise., brushed the dust from her clothes and walked home 
with her. On this return walk he placed his arms about her and kissed 
her several times. She did not remonstrate against these advances be
cause., as she testified, she was afraid to do so. At one time they 
stopped. and seated themselves and smoked three cigarettes. The 
prosecutrix admitted that she "forgave the accused". Upon returning 

'_to her quarters., she made no immediate complaint but the following evening 
she told her "best friend" about what had occurred and thereafter., upon 
the advice of her "best friend"., she complained to her superior officer. 

The above facts show unquestionably that the accused endeavored., 
in a crude and precipitate manner., to have sexual intercourse with the 
prosacutp.x. They do not show., however., that the importunate acts of the 
accused were accompanied by an intent to gratify his licentious desire by 
overcoming "any resistance by force". The acc~sed may have assumed., and 
not without some cause., that since he had been twice forgiven for repeated 
improper advances, that .further and more amorous actions might also be 
received in a forgiving spirit. Obviously., however., he l1l1.1St have been 
mistaken in such an asswnption .for according to the testimony of the prose
cutrix., the accused's actions in forcing her to the ground and of pJacing 
himself upon her ware unlicensed acts invol;ving, therefore., all of the 
elements of an assault. The brutal part of the accused's conduct in 
striking the prosecutrix., did not., however., occur until after the accused 
had been beaten in the face by the prosecutri.x. According to the prosecu
trix' own testimony., the accused's shameful retaliation in kind was made. 

· in anger., the prosecutrix asserting that the a~cused "perverted his anger" 
and that "* i:· * He did it in anger". It thus clearly appears that the 
brutal part of the accused's attack, and the part which might otherwise 
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have indicated a purpose to beat the prosecutrix into sexual submission, 
was the result 0£ an outburst of temper rather than a part of a ·premeditated 
plan or a part o:f ·a determined intent to gratify., at all cost., his ~exual 
urge. Vlhen the ·:facts are thus viewed in their true light we are impelled 
to the conclusion that the accused did not intend to rape the prosecutrix 
in the legal sense of having intercourse vd. th ha+ ·.regardless of the ultimate 
force which might be required for that purpose., but rather that he intended 

· to have intercourse with her if his crude and precipitate advances resulted 
in securing from her either consent expressed in· words or implied by- conduct.. 
The authorities assert that., 

"If there be an assault without an intent to ravish 
by force, then it has been held that a conviction for 
assault with intent to ravish cannot, be sustained" 
(Wharton's Criminal Law., 12th Ed., Sec. 749., and 
nwnerous cases therein cited; Underscoring supplied). 

The evidence is legally sufficient., therefore., to sustain only so much of 
Charge II and the Specification thereunder as involves a finding that the 
accused did at the time and place alleged, "commit an assault upon 2nd 
Lieutenant H. Cordelia Lampe., ANC., by wilfully*** throwing to the ground 
and striking the said· 2nd Lieutenant H. Cordelia Lampe., ANC, on the head 

· 1li th his hands"., in violation of .Article of War 96. · 

7. The records of the office of The Adjutant General show that the 
accused is approximately 24 years and S months of age. He was c9mirl.ssioned 
a second lieutenant., Infantry Reserve on 7 June 1941., and entered upon 
active duty 7 July 1941. 

8. The court was legally constituted. In the opinion of the Board of 
~view the record of trial is legally sufficient to support the findings of 
guilty of the Specification, Charge I and Charge I; legally sufficient to 
support so much of the findings of guilty of the. Specification, Charge n, 
and Charge II as involves a finding that the accused did., at the time and 
place alleged "commit an assault upon 2nd Lieutenant H. Cordelia Lampe, 
ANC., by wil1'ully * -l(- * throwing to the ground and striking the said 2nd 
Lieutenant.H. Cordelia Lampe., A.NC., on the head 'With his hands"., in violation 
.or Article of War 96J legally sufficient to support the sentence and to 
warrant ooniirmation thereof. A sentence ot di. snd.ssal is authorized upon 
conviction of Article or War 61 or 96. 

~·,.~dge Advocate, 

~~-<~0n~·;re~a~v.e~>~~~~~~--"" Judge Advocate. 
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SPJGN 
CM 244546 

1st Ind. 

· War J?epartinent, J • .A..a.o., 22·JAN 1944To the Secretary of. War.· 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the- Board of Review in the 
case of Second Lieutenant Kenneth F. Klinkert (0-408799), Air Corps. 

2. I concur ip the opinion of the· Board of Review that the 
record of· trial is legally sufficient to support the findings of guilty 
of the Specification, Charge I and Cha.rge I, legally sufficient to· sup- : 
port so much of the findings of gu.ilty- of the Specification, Charge II 
and Charge II as involves a finding that the accused did, at the time 
and pl.ace alleged, "commit an ·assault upon 2nd Lieutenant H. Ccr delia 
.Ianpe, AN.C, by wilf\illy * * * throwing to the ground and striking 1*e 
said 2nd Lieutenant H. Cordelia Lampe, .ANO, on the head with hi.s · ·. 
hands", in violation of Article of War 96J legally sufficient to sup
port the sentence and to warrant confirmation thereof. · I l'ecommerid 
that the sentence. be confirmed but that the confinement and forfeit-qres 
imposed be remitted and that the sentence as thus modified be ordered 

· executed. · 

3. Inclosed are a draft of a letter for your signature,. trans
mitting the record· to the President_ i'or his action, and a form of 
Executive ac:tion designed to carry into effect the f'oregoing recom
mendation, should such action meet with approval. 

. Myron ·c. Cramer, 
Major General., 

· The Judge Advoca t~ General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Di't. of ltr. for 

sig. Sec. of War. 
Incl 3 - Form of. Executive 

action. · 

I . 

(Findings .disapproved in part in accordance with recommendation of 
T)le Judge Advocate General. Sentence confirmed bit confinement 
and forfeitures remitted. G.C.M.O. 108, 10 Mar 1944) 
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WAR DEPARTMENT 
J.rrrry Service-Forces 

In the Office ot The J'udge Advocate General 
Washington, D. c. 

SPJGQ 
CM 244621 

UNITED STATES 

v. 

Second Lieutenant J~ 
A •. MORRISON (0-1641600), 
Signal Corps. 

055) 

1S DEC 194.3 
. THIRD AIR FORCE 

Trial by G.C.M., convened at 
Drew Field, Tampa, norida, 
4 November 1943. Dismissal. 

OPINION ot the BOARD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board or Review and the Board submits this, its 
opinion, to The Judge Advocate General.·. 

2. The accused was tried upon the following Charges and Specifica
.tions s 

CHARGE Is Violation of the 93rd Article of War. 

Specification: In that Second Lieutenant Joseph A. Morrison, 
· First Reporting Company, 552nd Signal Aircraft Warning 

Battalion, did at Drew Field, Tampa, Florida, on or about 
16 August 1943, feloniously embezzle by fraudulently con
verting to his own use the swn of sixty-seven dollars and 
three cents ($67.03), the property of First Reporting 
Company, 552nd Signal Aircraft Warning Battalion, entrusted 
to him by Staff' Sergeant Thomas s. MacUichol, First Reporting 
Company, 552nd Signal Aircraft Warning Battalion, for the 
payment of the Company Laundry bill. 

CHARGE II: Violatior? of the 96th Article of War. 

Specification 1: In that Second Lieutenant Joseph A. Morrison, 
First Reporting Company, 552nd Signal Airerart Warning • 
Battalion, did, at Drew Field, Tampa, Florida,•on or about 
1 May- 1943, borrow from First Sergeant Harold c. Schuh, 
First Reporting Company, 552nd Signal Aircraft Warning 
Battalion, the sum of seven dollars ($7.00), in cash, the 
.said First Sergeant Harold C. Schuh being an enlisted man 
in the Army or the United States this being prejudicial 

~ to the good order and discipline of the Military- Service. 
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Specification 2, In that Second Lieutenant Joseph A. Morrison, 
First Reporting Compe..ny, 552nd Signal Aircraft Warning 
Battalion, did at Drew Field, Tampa, Florida, on or about 
20 June 1943, borrow from Technician Fifth Grade Robert 
Thibault, First Reporting Company, 552nd Signal Aircraft 
Warning Battalion, the sum ot ten dollars ($10.00), in 
cash, the said Technician Fifth Grade Robert Thibault being 
an enlisted man in the Army of the United States this being· 
prejudicial to the good order and discipline of' the Military 
Service. 

Specif'ioation .3s In that Second Lieutenant Joseph .A. Morrison, 
. First Reporting Company, 552nd Signal Aircraft Warning 

Battal~on, did at Drew Field, Tampa, Florida, on or about 
15 July 1943, borrow from Technician Fifth Grade Thomas F. 
Lamken, 501st Signal .Aircraft Warning Regiment, the sum or 
ten dollars ($10.00), in cash, the said Technician Firth · 
Grade Thomas F. Lamken being an enlisted man in the A.rrq 
or the United States this being prejudicial to the good 
order and discipline or the Military Service. · 

Specif'ication 4s In that Second Lieutenant Joseph A. Morrison, 
First Reporting Company, 552nd. Signal Aircraft Warning 
Battalion, did at Drew Field, Tampa, norida, on or about 
16 June 1943, borrow from Private John J. Lama;r, 501st 
Signal Aircraft Warning Regiment, the sum of' thirty dollars 
($.30.00) , in cash the said Private John J. Lamay being an 
enlisted man in the Arrq of the United States this being 
prejudicial to the good order and discipline of' the 
Military Service. 

Specitication 5: In that Second Lieutenant Joseph A. Morrison, 
First Reporting Compe..ny, 552nd. Signal Aircraft Warning 
Battalion, did, at Drew Field, Tampa, Florida, on or about 
2 July- 1943, borrow from Private Marvis P. Expervier, 501st 
Signal Aircraft Warning Regiment, the sum or f'ive dollars 
($5.00), in cash, the said Private Marvis P. Expervier being · 
an enlisted man in the A.rmr or the United States this being 
prejudicial to the good order and discipline or the Military 
Service. 

Accused pleaded not guilty to and was found guilty or all Charges and 
Specifications. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service. The reviewing author!ty approved 
the sentence and forwarded the record or trial for action under Article of' 
War 48• 

.3. The competent evidence or record for the prosecution discloses the 
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tollowing tacts: 

Charge I and Specification thereunder: 

The accused was supply officer or the First Reporting Company, 
552nd Signal Aircraft Warning Battalion, Drew Field, Florida, for a period 
or nearly four months, between l May 1943 and 20 August 1943 (R. 6, 8, 14). 
During this time Sergeant Bradley was supply sergeant and Staff Sergeant 
Thomas s. MacNichol and Sergeant Robert Thihlult were supply clerks of this 
organization. During this same period of time laundry for the enlisted· . 
personnel or the First Reporting Company was handled through the company 
supply room. Clothes to be laundered were t'ln'ned into the supply room by 
individual soldiers and thence sent to the Dixie Laundry in Tampa. When 
finished they were returned to the men through the company supply room, 
the soldiers paying the respective amounts due tor their laundry at the time or 
receiving it. These payments were made direct to the company supply sergeant 
or to one or the supply clerks (R. 14, 7). Dixie Laundry charged all items 
direct to the company and was paid at the end of the month 'by some officer or 
noncommissioned officer or the company with the·tunds collected trom members 
ot the company as above set out (R. 14). Payments were made monthly by the 
company to the laundry (R. 7) and, pending such payments, the amounts col
lected trom the individual soldiers in the company were retained, unsegregated, 
in the supply room, being kept in a cigar box in a field safe, but separate 
~om other .funds (R. 8, 15). . · . . 

Sergeant MacNichol, supply clerk, ordinarily handled the laundry, 
collected from the enlisted men, and had possession of the key to the field 
safe in which the money was kept (R. 7). Early in July 194.3, he was granted 
a. .furlough and left the key or this safe with a private first class, who in 
turn delivered it to supply clerk Robert Thibault. Thereafter, during the 
absence of Sergeant J.lacNichol, Thibault attended to collecting for the 
laundry, placed the mone;r in the safe and retained the key to the safe. On. 
or about 20 'July 1943 (R. 9), while Thibault was exercising these functions, 
and at a time when he was counting the laundry money, Sergeant Bradley, 
company" supply sergeant, asked how much laundry money there was on hand and 
upon being i.nf'ormed that there was $.30, he told Thibault "Lieutenant Morrison 
would like to borrow the money. He needs the money bad". Thibault at tirst 
demurred, but upon being informed by the supply eergeant that Lieutenant 
Morrison was the supply ofticer, could go over and get the money if he wanted 
to, and was responsible for everything in the supply room, he personally 
handed the $.30 to accused (R. 9). Accused thereupon executed his IOU, which 
was placed in the safe (by whom not shown by the evidence) in lieu of the 
money (R. 9-10; Pros. Ex. A). Accused represented that he would be in a 
position to repay the money during that or the tollowing week (R. 10). 

It was properly stipulated that it Start Sergeant Thomas s. 
MacNichol who bad been transferred from Drew Field, were present, he would 
testify under oath as tollows: 
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"About two days after I returned from my furlough, Lieu-· 

tenant Morrison wanted to increase the IOU to $34.00. I gave 
Lieutenant Morrison the $4.00, which increased the IOU to 
$34.00 (R. 12). 

"At a time when we were due to pay some laundry bills, 
Lieutenant Morrison was going into town and so he said that ·he 
would take the money that was on hand in the laundry .fund and 
pay the bills, adding in what he had borrowed. I gave Lieu
tenant Morrison $105.00. He brought back a receipt from the 
laundry for $71.97. Lieutenant J/.orrison did not return the 
$33.03 balance to me, the difference between the amount of'the 
receipt and the amount given him to pay the laundry bill" (R. 12). 

At the time or receiving the $4 from Sergeant MacNichol, accused 
changed the original IOU to read $34 instead ot $30 and initialed the 
change (R. 27; Pros. Ex. A). Under date of 16 August 1943, accused executed 
a receipt to the laundry fund tor $105 and, upon payment ot $71.97 to the 
Dixie Laundry, obtained a receipt from the laundry for that amount bearing 
the same date (R. 27; Pros. Exs. B, C). This receipt from the Dixie Laundry 
was also placed in the cigar box in the safe where the laundry fund was kept. 

Accused was relieved as supply officer, sometime between 15 and 
20 August 1943, and was ~ucceeded by Lieutenant Johnson (R. 14). The latter 
found Lieutenant Morrison's IOU and receipts in the sat~ where the laundry 
fund was kept, and called the company commander's attention to the fact that 
the laundry fund was short $67.03 (R. 14). The company commander and Lieu
tenant Johnson interviewed accused within two weeks after the latter had 
been relieved a~ supply officer, with the view of recovering the money 
(R. 15-16). He, however, did not repay the money at that time but indicated 
that he would get the money elsewhere and make payment (R. 15-16). Accused 
did make payment on 30 September 1943 (R. 15). Whether the whole of the sum 
or $67.03 was repaid or only $64 thereof is not definitely or precisely shown 
in the record. First Lieutenant Lacy Edgar Nunn, company commander at the 
time the payment was made, testified in part as f'ollowss "it was on the .30th 
or September, I approached him with the factt and he did pay the ,money. He 
paid $64.00 or the money back to me." ( R. 15J• 

No books or records were altered in connection with any ot the 
above-mentioned transactions nor does the record disclose any attempt at a'D'3' 
time to conceal the tact that accused had availed himself of the money from 
the laundry- tund, nor did he ever deny owing the sum or $67.0.3 (R. 11, 16). 

. ' 
Charge II and Specifications thereunders 

The evidence tor the prosecution establishes the following !acts, 

Late in June 1943, accused borrowed $10 from Sergeant Robert 
Thibault, an enlisted man, representing that he would repay the amount in 
a "couple of weeks, or something like that", and subsequently- he again 
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stated that he would repay the sum. But repayment was never made by 
him (R. 10-12). ·; 

About 3 May 1943, accused borrowed t'1 f'rom First Sergeant Harold 
C. Schuh, an enlisted man under accused's command, representing that he 
could possibly pay it back by the end or the month (May). Later accused 
told Sergeant Schuh that he would pay him when he returned from his leave. 
This was around the 1st or July 1943. The loan has never been repaid 
(R. 20-21). ' 

During June 1943, accused borrowed $20 and $10 on successive days 
from Private John J. La 11.ay, an enlisted man under... accused I s command, 
representing that the sums -,ould be repaid toward the end or the month. 
Private La May was transferred f'rom the company in August and thereafter 

• asked accused about the amount the latter owed him. Accused asked what 
company he was in and told him he would see him the first thing in the 
morning. Accused did not see Private La May as promised and has never 
repaid the loan (R. 21-22). · ---

On or about 2 July 1943, accused borrowed $5 from Private Marvis 
.P. Expervier, an enlisted man, and on or about 15 July 1943, accused bor
rowed. $10 from Technician Firth Grade Thomas F. Lamken, an enlisted man, 
which sums have not been repaid (R. 22-23). 

4. Accused, having been advised ot his rights, elected to be sworn 
and to testify only in reference to the Specitieation or Charge I and 
Charge I. On that Charge he.testified as .t'ollowss 

He married on 7 January 1943. Almost immediately his wife became 
seriously 111 and had to undergo an operation !'or a tumor. Not knowing 
that he could make use or Army surgeons and hospital facllities, he became 
rather heavily indebted as a result o! having the operation performed by a· 
·civilian surgeon. He ~orrowed f'rom both o.fficers and enlisted men and also 
borrowed $150 f'rom the Army Emergency Relief to pay of! these personal loans. 
He and his wire then ·began having some disagreements and he had to humor her 
to get along with her. Before going on leave in July he paid all the bills 
he could, but npaid o.rt too many". He then did not have enough money to run 
the household £or the remainder or the month and.had to borrow f'rom some of 
the men at that time. Most.or the debts were incurred bef'ore he went on 
leave, but when he got back from his leave he was broke, having "foolishly" 
spent more than he should have while on leave. Then, in order to teed him
self and his wife, he borrowed the $JO f'rom the laundry .fund. One reason 
he had been unable to live on his income was.that for a "long time" he was 
living in a hotel because he was unable to !ind other accommodations. He 
intended to repay the money. He never at any time made any misleading state
ments to anybody concerning the laundry fund nor did he try to conceal it 
in aey way. He placed an IOU in the ·sa.fe for the first two amounts ( the 
$JO and the $4) and thought he had placed an IOU in there tor the other 
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amount - the difference between the $105 and the amount thereof paid 
Dixie Laundry. On .30 September 194.3 he repaid the money voluntarily 
before he knew that charges were to be tiled a~inst him and before he 
had been threatened with prosecution (R. 24-26}. 

Accused testified further that while he could not say exactly, 
it "seemed" to him that at the time he fe.iled to apply all of the $105 O?l 
the laundry bill, the $71.97 that was applied paid the bill up to one date, 
and the amount remaining was insufficient to pay the next :f'Ull bill, and 
the representative of the laundry had requested that no partial payment be 
made (R. Z7). He appropriated to hie own use and benefit the balance 
remaining -after the $71.97 was paid, having purchased groceries with 
approximately $15 ·thereof' (R. Z'l). Accused called no other witness and 
offered no other evidence. 

;. Embezzlement is the fraudulent appropriation of property by a 
. person to whom it has been entrusted or into whose hands it has lawfully · 

come (~CM, 1928, per. 149h, p. 17.3). The evidence introduced upon the 
trial or this case touching the manner of handling, and the use ma.de by 
accused, ot the fund which is referred to in the evidence as the "laundry 
fund" or the 0 company laundry fund• is sufficient to bring the offense 
charged within the requirements of the definition. 

I 

Accused is charged with having embezzled the sum of $67.0.3, the 
property of the First Reporting Company, 552nd Signal Aircraft Vlarning 
Battalion. The evidence sufficiently supports this allegation or ownership. 
It shows that, as a compaey function, outgoing laundry of the enlisted men 
or ;the company was collected weekly through the company supply room and 
sent to the Dixie Laundry to be laundered. When this had been done, the 
laundry was returned to the company supply room and from there distributed 
to the soldier owners by the company supply clerks. Dixie Laundry made its 
charges tor this laundry service direct against the First Reporting Company 
and collected therefor at the end of each month. The company supply clerks 
collected the respective sums due trom each individual soldier of the company 
at the time of delivering his laundry. 

It thus appears that the company dealt with Dixie Laundry on a 
credit basis and with the soldiers on a cash basis. The relationship of' 
debtor and creditor existed between Dixie Laundry and the First Reporting 
Company, not between the laundry and the enlisted men ot the company. The 
conclusion is inescapable that at the time ot making their respective pay• 
ments the soldiers intended to part with title to their money, and it is 
concluded that they did part with title and that title thereto vested in 
the company and that it became general owner thereof. 

But, even if the view should be entertained that the First 
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Reporting Company, through its otticers or other personnel, was acting as 
agent tor its members to make payment to Dixie Laundry or as agent tor 
the latter to collect the money f'rom the soldiers, the company still had 
special title to the money, during the time it was retained b,y it between 
collection and payment, sufficient to satisf'y' the requirements ot the law. 

The proof' required on this element ot embezzlement is no different 
from that required in larceny. In Wharton's Crbinal Law, Volume 2, it is 
saida 

11But it is not necessary that the alleged owner should be 
legally entitled to hold the property. It is enough if he in 
any sense have title" (sec. 1172). 

Also: 

"Whenever a person has a special property in a thing, or holds 
1t in trust tor another, the property may be laid 1n either, and 
1evecy person to whom the general owner of a movable thµlg has 
given a right to the possession as against the general owner is 
said to be the special owner thereot, or to have a special property 
therein, and such special property ie not devested if the special 
owner parts with the possession under a mistake.' Thus, goods 
left· at an inn, or intrusted to a person for sate-keeping, or for 
sale, or to a carrier to carcy; cloth to a tailor to make into 
clothes; linen to a laundress to wash; and goods pawned for 
money, - may- be laid as the property either of the ·owner or ot 
the person in whose custody they- were at the time. 

"Evecy person who has obtained by aey means possession of' 
any- movable thing is deemed to be the special owner thereof, as 
against any person who cannot show a better title thereto. 

nhe bailee may be laid as owner, even when the thing came 
into his actual possession and control fortuitously or by 
mistake" (sec. 1179). 

The evidence clearly establishes that $105 which had been col
lected f'rom enlisted men of the company under the circumstances above
mentioned, was delivered to accused b,y Sergeant MacNichol for the express 
purpose ot having it applied toward the payment of laundry bills owing by 
the compucy- to Dixie Laundry. Accused procured delivecy ot the money to 
himself by expressly representing that he would so apply it. Even if ac
cused was not already legal custodian ot the "laundry f'und", the fiduciaey 

, relationship between accused and the owner of the f'und, which is an . 
eBSential element of the offense of embezzlement, arose from the manner 
in which, and the purpose for which, the $105 was delivered into the actual 
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possession or, and entrusted to, accused. When accused converted $33.03 
thereof to his own use and benefit, as he admittedly did, he breached the 

· trust and committed embezzlement. 

It having been clearly established that the fwida were held by · 
accused 1n trust, and that he made use of them for his own personal 
purposes, there was a sufficient showing of a fraudulent· conversion 
(CM 192530 (1930) Dig. Op. JAG, 1912-40, sec. 451). This is particularly 
true when it appears, as it does in this case, that the custodian or trustee, 
making use or trust funds tor his own private purposes, is not at all times 
able and ready to make restitution on demand (CM 130989 (1919) ,Dig. Op. JAG, 
1912-40, sec. 451 (17)). . 

The tact that accused may have intended to return the money, or 
even that he did return the amount of the f'und, after the offense was ' 
complete, is no defense (CH 192530 (1930)supraJ CM 123492 (1918) Dig. Op. 
JAG 1912-40, sec. 451 (17)). 

The question otwhether accused is also guilty or having.embezzled 
the remaining $.34, which he purported to borrow trom the supply clerks and 
tor which he gave his IOU, requires separate discussion only for the reason 
that it becomes neceeaaey to determine whether accused lawfully came into 
possession of this money while it constituted trust funds. The money was 
no.t a part of the ordinary compe.ny- fund, of which the company comman!ler was 
legal custodian, but was a special fund - not provided for, or recognized 
by, Anq Regulations - which was being legally collected and administered 
through the supply' branch ot the company. Accused was company supply officer 
and was chargeable with the propEn" administration or the atf'airs ot the 
company supply branch. He had custody of', and was accountable for, the 
supplies and funds incident to the operation ot the supply room and the 
conduct ot the atfairs of his of'f'ioe. It is obvious that accused was legally 
the custodian ot the "compe.ny- laundry fund" and, as such, bore a relationship 
to it comparable to that which a company commander bears to a company- fund. 
This being so, he could not borrow from himself, and when he made personal 
and unauthorized use or the money under the guise or borrowing it, accused 
was guilty of embezzlement (CM 192530 (19.30) Dig. Op. JJ.G, 1912-40, sec. 
451 (18); CM 167487 (1925)).· . 

It can, make no difference that accused did not have actual pos-
session of' the money or that he did not keep the key to the safe 1n which 
the money was kept. Ir it be conceded that the supply clerks had actual 
possession of the money, they were nevertheless holding it as agent~ for 
accused, and their acts 1n delivering the money to accused did not change 
the situation legall;r trom what it would have been it accused had gone into 
the saf'e and obtained the money himself. 

It,.ma;r also be pointed out that proof that any part of a sum 
alleged to have been embezzled was, in fact, embezzled is sufficient to 
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sustain a finding of guilty of a speoification oharging the offense, e~d 
punishment in the instant case is not dependent upon the amount embezzled 
(CM 1.30989. (1919) Dig. Op. JAG, 1912-40, sec. 451-(23)). . . 

The fact that it appears from the evidence that $30 of the money 
was delivered into accused's actual possession by Sergeant Robert Thibault, 
instead of by Sergeant MacNichol as alleged in the Specification, does not 
constitut~ a material variance. It is immaterial who actually delivered 
the money to the accused, as the necessary fiduciary relationship betireen 
the accused and the owner of the money was established by the evidence 
(CM 1.30989 (1919) Dig. Op. JAG, 1912-40, sec. 451 (23)). · "-. . . . 

The evidence in support of Specifications l to 5 inclusive, . 
Charge II, is sufficient to show that accused solicited and procured loans 
from each of the enlisted men as alleged and in the amounts as charged. The 
evidence f'urther reflects that, in most or these instances, the time within 

· which accused bad indicated he would repay these sums had long since passed, 
and that more than a reasonable time within which to repay all or them had 
elapsed, without payment having been made. The mere act of an officer bor
rowing money- from an enlisted man is an offense under Article of War 96, and 
the finding of guilty or a violation of that Ar.ticle or War is amply sustained 
by the record (CM 122920 (1918), CM 24426.3 (1943) Dig. Op•.JAG, 1912-40, 
sec. 45.3 (5)). · 

6. The War Department records show accused to be 23 years ot age and 
married. He completed four years of high school, graduating in 19.38. He 
enlisted at Fort Sam Houston, Texas, 2 August 1939, for Air Corps (Unasgd), 
March Field, California; was transferred to Signa.l Corps, same station, 
2 March 1940; was ordered to foreign service 1 April 1941, with Camp 
Clatsop, Oregon, as temporary station, and arrived at Fort Greely, Kodiak, 
Alaska, 17 July 1941. He was commissioned a temporary second.lieutenant, 
Army of the United States, 31 December 1942, after having completed a 
course at Officer Candidate School for Signal Corps, Fort Monmouth, New 
Jersey. Before entering the Arm:, aocused installed telephones and was 
"trouble-shooter" for a telephone company. · 
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1st Ind. 

War Department, J.A.G.O., 14 JAN 1944 - To the Socretary of War. 

l. Hera1rlth transmitted for the action of tho President are 
· the record of trial and the opinion of the Board of Review in the · 
case of Second Lieutenant Joseph A. Morrison {O~lM1600), Signal 
Corps. · 

2. I c cncur in the opinion of the Boo.rd of Review th3. t the · 
record of trial is legally sufficient to support the findin;;s of 
guilty and the sentence and to warrant confirnation thereof'. I . 
recol11l'lend that the sentence be confir:ned and carried into execution. 

, 3. Inclosed are a draft or .a. letter for your signature, trans
mitting the record to the Presidsnt for his action, and a form of 
:!!xecutive ac'tion designed to carry.into effect the recommend~tion 
hereinabove 1;2de, should such action meet' with approval. 

Myron C. Cramer, 
!&ijor General, 

3 Incls. The J'.ldge Advocate General. 
i - Record of trial. 

· · 2 - Dft. ltr. for dg. S/K. 
3 - Fann of action. 

(Sentence confirmed. G.C.M.o. ll5, 10 Mar 1944) 
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WAR DEPARTMENT 
Army Servioe Foroea 

In the Oftioe of The Judge Advooa.te General 
Washington, D.c. (365) 

SPJGK 
CM 244631 24 DEC .1943 

UNITED STATES 8TH .ARMORED DIVISION .. 
~ 

v. ) Trial by G.C.M., convened at 
) North Camp Polk, Louiaiana, 13 

Seoond Lieutel18llt RAYMOND ) November 1943. Dismissal. 
J. O'CONNELL (0-11761~9), ) 
Field Artillery. ) 

OPINION of the BOARD OF REVIEW 
TAPP?, HILL al1d ANDREVIS, Judge Advooates. 

1.- The record of trial in the case ot the off'ioer named above baa 
been examined by ·the Board of Review and the Board submita this, i ta 
opinion, to The Judge Advooate_ General. 

2. 'lhe acoused was tried upon the following Charge and Speoifioationa 

CHA.RGEa Violation of the 61st Artiole of War. 

Speoifica.tion& In that Second Lieutenant Ra.ymom J. O'Connell, 
I:le~quartera Battery, 405th Armored Field Artillery Battalion, 
did with,:)ut proper leave, absent himself' from his organization 
at North Camp Polk, Louisiana from about November 2, 1943 
to about _November 5,. 1943. 

I:le pleaded guilty to and was found guilty of the Charge and Speoification. 
Evidenoe of one previoua conviction was introduced. He waa sentenoed to 
dismissal ·and total forfeitures. The reviewing authority approved.the 
sentence, remitted the forfeitures, and forwarded the record tor a.ct1on 
under the 48th Article of War. 

3. Evidence introduced by the prosecution showed that accused'waa a 
second lieutenant, Field Artillery. He was assigned, and on 31 October 
1943 reported for duty to the 405th Armored Field Artillery Battalion at 
North Camp Polk, Louisiana. He reported to Second Lieutenant Harry M. , 
Vortriede, Battalion Adjutant and Battalion Duty Officer on that date (R.6, 
7J Exs. A,B). Lieutenant Vortriede stated that he saw aooused at North 
Camp Polk during the day 0£ 1 November 1943 but aid not; see him again until 
6 November 1943, at whioh time accused oame into batte.l.ion headquarters. 
He was told by Lieutenant Vortriede that "he had been marked as A.W.o.t.•, 

. whereupon aocused sa.id that he had retUl'lled to camp 'and had reported to the 
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night duty officer on the night of 6 November 1943 (R. 7). Certified extraot 
oopiea of _the morning.report of the 405th Armored Field .Artillery Batta.lion. 
North Camp Polk, Louisiana, ahow accuaed recorded on 6 November 1943a 

•Fr. dy. to AlfOL sino• 2 November, 1943, 070011 
, 

and recorded on 6 November 1943 a 

•Fr. AWOL to a.:r. in qra. 2300, 5 November• (R.7,8J Exa. C,D). 

4. Accused d.id not testify and called no witDesaea. From Exhibit A 
it appears that prior to reporting for duty with the 405th .Armored Field 
Artillery Batte.lion, accused ha.d been a student officer with the Second 
AAF Liaison Training Detachment, AA.F Contra.ct Pilot School (Liaison-Ele
mentary) at Pittsburgh, Kanu.a, &Ild had there been released from temporary 
duty. Oil cross-examination, Lieutenant Vortriede stated that on the night 
when accused reported to him for duty, accuaed wa.s "rather dejected and 
he wondered how the officers would greet him upon his return. He also 
felt rather badly a.bout missing out at school•. 

6. In addition to a.oouaed'a plea of guilty, evidence of the prosecu
tion ahowa accused to have been absent from hia organization without leave 
f:rom about 2 No-vember 1943 to about 5 November 1943 in violation of Article 
of War 61, as alleged in the Specification of.the.Charge, in violation of 
Article of War 61. 

6. .Appe:nded 'b:> the reoord of trial is a request for clemency signed 
by defense counsel. nie request is based upon accused's satisfactory 
performanoe of a previous assignment as Batte.lion Survey Officer and reoom

., mends in effect that the sentence be suspended and that aoc~sed be trans
ferred for duty with Infantry Division Artillery. 

7. Accused is 30 yea.rs of age. He was commissioned a second lieu
tenant, Field Artillery, l.4 January 1943, after attending Officer C&ndidate 
School. He enlisted on 10 April 1942 and servsd to 13 January 1943, when 
he was discharged as corporal to accept his commission. He is single. He 

, graduated from high school. In oivilian life he wa.s employed as a laborer. 

On 27 May 1943. accused was adjudged guilty by general court-ms.rtial of 
·absence without leave from 19 April to 10 ~ 1943. The sentence as approved 
by the reviewing authority provided 'for forfeiture or $75 of his pay for 6 
months a.nd reatriotion to camp limits for three months. 

;;,'. 

8. The court was legally constituted and had jurisdiotion of the# 

person and subjeot matter. No errors injuriously affecting the substantial 
rights of accused were committed during the tria.l.e In the opinion of the 
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Board or Review the r eoord or trial is legally sufficient to support the 
findings of guilty and the sentence and to warrant oonfirmation thereof'. 
Dismissal is authorized under Article or War 61. · 

• Judge .Ad.Tooate. 

• Judge Advocate. 

• Judge Advocate. 
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SPJGK. 
CM 244631 

1st Ind. 

war Department., J .A.G.o•., l JAN 1944 - To the Secretary o! war. 

1. Herewith transmitted for the action of the President are the 
record or trial and the opinion of the Board of Review in the case or 
Second Lieutenant Raymond J. o•co:rmell (0-1176149)., Field Artillery. 

2. I concur in the opinion of the Board ot Review that the 
record or trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation thereof. I 
recommend that the sentence be confirmed and carried into execution. 

J. Inclosed are a draft of a letter for your signature trans
mitting the record to the President for his action and a form or 
Executive action designed to carry into effect the recommendation 
hereinabove made., should such action meet w.ith approval. 

~ ~-~·<>-o--4-

Myron c. Cramer., 
• Major.General., 

The Judge Advocate General. 
3 Incls. 

1 - Record of trial. 
2 - Dft. ltr. for sig. S/w. 
3 - Form-or action. 

(Sentence confirmed. G.C.M.O. ll6, 10 Mar 1944) 



WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 
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SPJGQ 
CM 244648 '3 DEC 19'3 

UNITED STATES ) THIRD SERVICE COMr.AND 
) ARMY SERVICE FORCES. 

v. ) Trial by G.c.u.., convened at 
) Camp Lee, Virginia, 12 November 

Second Lieutenant GEORGE W. ) 1943. Dismissal. ' 
TUTTLE (0-1589555), Quarter- ) 
master Corps. ) 

OPINION of the BOARD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

/ . 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

• 
CHARGE I: Violation of the 94th Article of War. 

Specification 1: In that 2nd Lieutenant George w. Tuttle, 
Company E, 6th Quartermaster Training Regiment, did, 
at Camp Lee, Virginia, on or about 31 .July 1943, make 
a claim against the United States by presenting said 
claim to Lieutenant Colonel Alfred N. Taylor, F.D., 
Finance Officer at Camp Lee, Virginia, an officer of 
the United States duly authorized to pay such claims 
in the amount of ninety-six dollars and seventy cents 
($.96.70) for rental allowance and subsistence allowance, 
which claim was fraudulent in that at the time of 
presenting this claim, said 2nd Lieutenant George Vi. 
Tuttle was not married and that said claim was then 
known by said 2nd Lieutenant George w. Tuttle to be 
fraudulent. 

Specification 2: In that 2nd Lieutenant George W. Tuttle, 
Company E, 6th Quartermaster Training Regiment, did, 
at Camp Lee, Virginia, on or about 31 Au,rust 1943, 
make a claim against the United States by presenting 
said claim to Lieutenant Colonel Alfred N. Taylor, F.D., 
Finance Officer at Camp Lee, Virginia,.an officer of tha 
United States duly authorized to pay-such claims in the 
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amount or ninety-six dollars and seventy cents ($96.70) 
for rental allowance and subsistence allowance, which 
claim was fraudulent in that at the time of presenting 
this claim, said 2nd Lieutenant George W. Tuttle was not 
married and tbat said claim was then known by said 2nd 
Lieutenant George W. Tuttle to be fraudulent. 

Specification 3s In that 2nd Lieutenant George W. Tuttle, 
Company E, 6th Quartermaster Training Regiment, did, at 
Camp Lee, Virginia, on or about 30 September 194.3, make 
a claim agdnst the United States by presenting said 
claim to l'.ajor W. R. Tabler, F.D., Finance Officer at 
Camp Lee, Virginia, an officer of the United States duly 
authorized to pay such claims in the amount of ninety
six dollars ($96.00) for rental allov1ance and subsistence 
allowance, which claim was fraudulent in that at the ti.me 
of presenting this claim, said 2nd Lieutenant George W. 
Tuttle was not married and that said claim was then known 
by said 2nd Lieutenant George W. Tuttle to be fraudulent. 

CHARGE Ils Violation of the 95th Article of War. 

Specification: In that 2nd Lieutenant George W. Tuttle, 
Company E, 6th Quartermaster Training Regiment, did, at 
Colonial Heights, Chesterfield County, Virginia, from on 
or about 29 May 1943, to on or about 22 October 1943, 
wrongfully, dishonorably and unlawfully live and cohabit 
with a woman, Lena Behrman nee Lena Rose Bennett alias 
Evelyn Bennett, not his wife. 

He pleaded not guilty to and was found guilty of the Charges and Specifi
cations. No evidence or previous convictions was introduced. He was 
sentenced to be dismissed the service and to forfeit all pay and allowances 
due or to become due. The reviewing authority approved only so much or 
the sentence as provides for dismissal and forwarded the record of trial 
tor action under the 48th Article or War. 

3. With reference te Charge I and the Specifications thereunder 
l!ajor W.R. Tabler, F.D., Post Finance Officer at Camp Lee, Virginia, 
identified a photostated copy of the pay and allowance account of accused 
for the month or Jul7 1943 signed by accused, which was received in 
evidence without objection (R. 14). This voucher shows a claim for 
i43.40 for subsistence allowance, calculated on the basis of two rations 
per day at 70 cents a ration or 31 days at $1.~0 per day (R. 14). It 
single he would receive only $21.70 (R. 15). The voucher also shows a 
claim for $75 as rental allowance. If accused had not claimed to be 
married he would receive nothing for rental allowance (R. 15). On the 
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voucher, in answer to question (3), accused stated, as his lawful,;wite,· 
11Fannie Prichard Tuttle, 815 Sheppard Street, Petersburg, Virginia, and 
certified the statement to be true and correct. On the strength of the 
claim that he was married he was paid $75 (rental) plus($21.70 :(subsistence) 
or a total of $96.70 (R. 15). ~ 

I 

It was stipulated by accused and his counsel, on one hand and 
the prosecution on the other, and with the consent of the court, that 
accused's pa1 and allowance accounts for August and September 1943 (Pros. 
E:x:s. 2 and 3), signed by accused, and claiming as rental and subsistence 
allowances, $96.70 for August and $96.00 for Septel!lber, were paid solely 
on accused's claim that Fannie Prichard Tuttle was his lawful wife (R. 15-
16). Accused's signature on the voucher makes it a claim against the 
Government. Accused also signed a certificate thereon which reads "I 
certify that the foregoing statement and account_ are true and correct;"• 

.The prosecution offered, without objection by defe.nse, a 
certified copy of the final decree in divorce in the Court of Chancery, 
New Jersey (No. 145/518, 79965), between Fannie Prichard Tuttle and George 
Wilhel.lll Tuttle, dated 6 July 1943 (Pros. Ex. 4). 

First Lieutenant Curtis M. Dozier, Jr., Quartermaster Corps; 
Camp Lee, Virginia, testified that as investigating officer of the instant 
Charges he .interviewed accused on 1 Novenber 1943, who, after proper warn
ing of his right to remain silent, voluntarily stated \R. 18), with respect 
to his claims for subsistence and rental allowances as alleged (R. 20) as 
follows: 

. 
"***I asked him whether or not it was true that _he had filed 
a claim for rental and subsistence allowance that is allowed to 
married Officers and he said he had and I asked him whether or 
not it ~as true on that claim that Fannie Bell Prichard was his 
wife and he said that was true, and I asked him if he filed such 
claim with the Finance Officer in Camp Lee tor the month ·or July 
1943 and he answered he had and I asked him if at the time he 
made the claim and filed it whether it was a false claim and he 
said he knew it was a false claim. I asked him then if he received 
payment on the claims fl-om the Finance Officer and he said, yes, 
he did and I asked him if he realized that he received money based 
on a false claim and he said he had. I then repeated the same 
question for the months of August and September, pointing out to 
him that the claims had to be filed on the basis that he was mar
ried to Fannie Bell Prichard and that he received payment which 
he acknowledged." 

·nA. * * * * * I asked the accused whether he was married to Fannie Bell 
Prichard when he filed his claim. He said he was not and 
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I asked him then if he had not certified to a false claim 
and he said he'had. 

"Q. A false claim in what particular? 
"A. False in that he.was making a claim by use·of the pay 

voucher for allowances for rent and subsistence allo1ed 
to ma.rried Officers showing thereon he was married to 
Fnnnie Bell Prichard when in fact he was not married to 
her. He stated that he realized the situation." (R. 20). 

* * * * * 
"***Did you ask the accused whether the statement that he 

was married to this Fannie Bell Prichard was false and 
whether he knew that was false? Is that the question you 
asked him? 

"A. I asked the accused this question, ·sir. '_You filed a 
claim for subsistence and rental allowance and showed on 
your claim that you were married to and living with Fannie 
Bell Prichard for the month of August 194.3. That was not 
true?' His answer to it being untrue was yes. That was 
the answer. Then I asked him, 'You knew when the claim was 
filed that it was a false claim; did you not?' He said, 
'Yes, sir. 1 Then I asked him, 'You knew you were not mar
ried to her and you knew the claim was false?' He said, 
'Yes.'" {R. 23). · 

The Specification of Charge II (unlawfully cohabiting with a 
woman not his wife) was amended during the trial by the court on motion 
of the prosecution (R. 33) and.with the consent of the.defense, so as to 
insert and include therein the words "at Petersburg, Virginia and", for 
the reason that as the evidence at the trial wifolded it discloses that 
th~ offense charged was conunitted at two different places and periods 
(R. 33-34). Accused was advised that if he had been misled by the Specifi
cation as originally drawn, or needed further time to meet this additional 
allegation, a continuance would be granted (R. 34). In addition it was 

, stipulated that accused and Lena Rose Bennett were parties to a ceremony 
in Suffolk, Virginia, on 11 Jul;y 1943 before a minister or the gospel, 
the Reverend Goodwin, purporting to be a marriage ceremony {R. 37). 

Lena Rose Tuttle of 912 Floyd Avenue, Richmond, Virginia, and 
working in a f'urniture store, testified, as a defense witness, that ac
cused is her husband (R. 27). She was married to him on 11 July 1943 in 
the First Baptist Church at Suffolk, Virginia, by Reverend Goodwin (R. 28). 
She had been married previously to Paul Albert Behrms.n on 10 June· 1933 at 
Boston (R. 29). She comes from England but is a naturalized citiz~. 
Behrman came from Germany. They separated just after Pearl Harbor• 
(7 December 1941) and, because he showed her a letter from an attorney 
about a aiexi.can divorce, at the Trailway Bus Depot in Baltimore, Alaryland, 
in December 1942, at which time he was seekilrl?; a divorce in order to remarry, 
and knew that she also wanted one, she thought she wa·s divorced (R. 29) 
when she went through the purported marriage ceremony with accused in 
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Suffolk (R. 37). She understood it took about two months to obtain a 
final decree and assn.med she was divorced in February 1943 {R. -;e, 30,
35). In October 194.3, more than three months after this purported 
marriage to accused, both the Federal Bureau of Investigation, who was 
investigating her first husband, Behrman, and Behrman himself, told her 
she was not divorced from him (R. 30). She first met accused in 1941 
when he was a civilian. She accompanied him to Petersburg, Virginia, 
in December 1942. She first lived at 108 Lafayette Avenue, Colonial 
Heights, Virginia (R. 32). Later she ·occupied a room in a private home 
at 815 Sheppard Street, Petersburg, Virginia, in May of that year {R. 32), 
where she was known as Mrs. George Tuttle (R. 34) and occupied the same 
living quarters with accused as man and wife (R. 35). Accused commenced 
living at that address ·in the beginning of' May and it was from this address 
that they were married in July 1943 (R. 33). At the end of July they moved 
to Highland Avenue, Colonial Heights, where they lived as man and wife (R. 35). 

Accused, having been properly warned of his legal rights, 
voluntarily made a statement, first orally, then in writing, signed by 
him, to First Lieutenant Curtis M. Dozier, Jr., Q.M.c., the officer who 
inve:,tigated the charges in this case (R. 16-17) and who testified at the 
trial that accused admitted he had first married a 1Iiss Fannie Bell Prichard 
in July 1932, lived with her for about two and a half years, and separated 

· from her in the fall of 1935. They have not lived together since (R. 19). 
His first wife instituted divorce proceedings in New Jersey and a final 
decree had been entered on 6 July 1943. Accused received the original 
papers but did not receive the final decree. The attorney, Joseph Cramer, 
Jersey City, Uew Jersey (R. 26), representing accused's wife, advised him 
about 10 July that he could secure a copy of the final decree for a fee but, 
since accused had the information from the lawyer's letter, he never requested 
the decree (R. 20). (The final decree dated 6 July 1943 was offered by the 
prosecution as Exhibit 4 and shows accused was not divorced from his lawful 
wife, Fannie Bell Prichard, until that date.) Accused claims he did not · 
discover that Evelyn Behrman was not divorced :from her husband until the 
latter part of July 1943 when she received a letter from Paul Behrman, her 
husband, which stated that he had not instituted divorce proceedings of any 
kind against her (R. 21, 24), that he went into the Army and the divorce he 
had told her about was never completed {R. 35) and that he was investigating 
possibilities of aid from the Army in securing a divorce (R. 24). Accused. 
admitted that he and Evelyn Behrman bad been "living together11 in both 
Petersburg, Virginia, and Colonial Heights, Virginia, for a period extending 
back shortly before he graduated from OCS in March 1943 and that after she 
received the letter from her husband, Paul Behrman, saying she was not 
divorced, she and accused continued to live together as husband and wife 
until 22 October 1943 (R. 22). . 

Second Lieutenant John M. Bond, Quartermaster Corps, Company H, 
6th Quartermaster Training Regiment, Camp Lee, Virginia, testified that on 
29 May 1943, he and his wife stopped at accused's home on Sheppard 
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Street, Petersburg, Virginia, to drive them to a regimental dance at 
the Officers' Club. When "Lieutenant Tuttle (accused) and his wife 
came downstairs, went outside and at the car she was introduced to my 
wire and myself as his wife Evelyn.a During the dance at the Club · 
accused introduced this lady as his wife to Lieutenants Ellis, Gould, 
Wood and other officers and their companions (R. 7). Subsequently, at 
dances, or parties, on 11 June, again in July, at a regimental party on 
2 August, and in September, he saw accused and his wife•. During the 
period between '29 May and September 1943 he knew this couple as "Lieu
tenant and Mrs. Tuttle" and "knew them both well enough to call them by 
their first names George and Evelyn" (R. 7). Accused never called her 
Fannie, Fannie Bell or Fannie Prichard. On 17 July the aocuaed and his 
wife moved to Highland Avenue in Colonial Heights (R~ 7). Bond carried 
accused back and forth to work in his car frequently until 1 October and 
saw Mrs. Tuttle "quite often" in the Officers' Snack Bar and the Officers' 
Mess Hall throughout the whole period between '29 May up until the middle 
of October. During this period they resided at the same address and 
accused "held her out• to Lieutenant Bond •as being his wife during this 
time" (R. 9). 

Mrs. Rosalie Bond, 2006 Snead Street, Colonial Heights, wife of 
the preceding witness,corroborated her husband's testimony and added that 
at the Red Cross meetings attended only by officers• wives (R. 13) she 
saw Mrs. Tuttle sign a register stating the number of hours spent, as 
"Mrs. Evelyn Tuttle" (R. 11) and the first Thursday in August she saw 
Mrs. Tuttle's visitors' pass which is of the type issued by the Provost 
Marshal to officers' wives or visitors to come on the Post. The pass 
stated "her name Evelyn Tuttle*** and the fact that she was the wire 
of Lieutenant George Tuttle" and had on it her photograph {R. 12). 

Captain Irwin F. Carpenter, Quartermaster Corps, Company E, 
6th Quartermaster Training Regiment, Camp Lee, Virginia, testified that 
on 15 October at a company dance accused came up to him and said, "Captain 
I would like for you to meet my wife Evelyn--Captain Carpenter" (R. 'it'l). 

4. Accused admitted to the investigating officer his conscious guilt 
or both Charges and or their respective Specifications and the latter 
testified in precise detail as to each at the trial. The accused's ad
missions were wholly voluntary- and made only after a legally proper and 
comprehensive warning as to his rights in the premises. In addition 
thereto the testimony or other witnesses is sufficient standing alone 
to establish that accused and his paramour, Ev~lyn Bennett Behrman lived 
together as man and wife, occupying the same living quarters, from about 
1 May to 22 October 1943, first in Petersburg, Virginia, and later in 
Colonial Heights, Virginia. During this period accused introduced and 
falsely misrepresented this woman as his wife to brother officers and 
their wives at various parties and dances given on the post of Camp 
Lee, Virginia. Also, Evelyn Bennett Behrman posed as accused's wife 
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by signing her name as such on a public register and by carrying and 
using a Provost liarshal's identification pass, with her photograph 
attached, wherein she is described as accused's wife. Even had the 
purported marriage ceremony or 11 July been valid, the offense here 
alleged in Charge II would have been committed in any event, as accused 
cohabited a_s man and wife with Evelyn Bennett Behrman for at least two 
months before that date. Legally she was and still is the legal 
undivorced wife of Behrman and has been since 19.33. Up until the date 
of this trial she had never been divorced from Behrman. From her stand-. 
point the purported marriage to accused on 11 July 1943 was bigamous. · 
Her alleged belief that she thoughtshe was divorced in February 1943 is 
too thin to be credible and so likewise is accused's assertion of·belie! 
in that story. But even granting for the sake of argument that it is 
true, he, nevertheless would be guilty of cohabiting in adultery with a 
woman not his wife for the period between ';!J llay and 6 July 1943. Accused 
was legally a married man from the date of his marriage to Fannie Bell 
Prichard in 1932 until their divorce 6 July 1943. Therefore, he too was 
guilty of publicly living in adultery with Evelyn Bennett Behrman during 
the entire period of their cohabitation prior to 6 July 1943, when his 
wife's divorce decree became final, and of further cohabiting with her 
as man and wife, without even the possible pretense of a common law 
marriage status, after 6 July when he himself became legally eligible 
for marriage. It is not the function of courts-!l'.B.rtial to enforce moral 
codes or punish their infraction as such, but when the military code ot 
honor is violated by an officer who publicly flaunts a mistress in the 
face of officers and their wives on an Army post he·violates the decencies 
of civilized society, military or civil and his conduct is a flagrant 
violation of Article of War 95. 

The misrepresentations set forth in accused's pay vouchers for 
July, August and September 1943 as to his right to claim commutation or 
rental and subsistence allowance trom the Government are based on a 
palpable falsehood and this accused specifically admits to be so. Prosecu
tion's Exhibit 4, the final divorce decree of 6 July 19/J between accused 
and his wife, Fannie Bell Prichard, are sufficient proof' of the falsity of 
the assertions made by him in his pay vouchers. Accused not only made 
claims tor, but collected ffom the Government the amounts of .the rental 
and subsistence allowances set forth in the pay vouchers by using his 
former wife's name and marital status as a false pretense. {Accused 
could not help but know that Fannie Bell Prichard was no'longer his wife 
atter 6 July). All the elements of' proof of the offense are established 
by the evidence or record. 
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5. War Department records disclose that this officer is now 34 

years of age and on 2 February 1943 declared himself to be married" and 
having no other dependents than his wife. He graduated from the 
Wakefield, Massachusetts, High School and in 1931 from Tufts Engineering 
School with the degree or Chemical Engineer. He worked for the Kraft
Phoenix Cheese Company in Jersey City, New Jersey for two and a half years 
and also for the McKay Milk Products Company in New York City, as a quality 
food control engineer. He enlisted in the National Guard or· New York in 
April 1931 and was honorably discharged in the grade of sergeant in 1934. 
He reenlisted therein 5 April 1934 and was honorably discharged in March 
1935. He was inducted at Fort Jay, New York, 10 April 1942 and served in 
a Chemical Laboratory Company at Edgewood Arsenal, N!B.ryland, until December 
1942 when he was sent to the Quartermaster -Officer Candidate School at 
Camp Lee, Virginia, where he was appointed a second lieutenant, Quarter
master Corps, Army of the United States, and entered on active duty 6ri 
19 March 1943. He is commissioned for limited service only because of 
defective eyesight•. 

6. The court was legally constituted and had jurisdiction of the 
person and of the subject matter. No errors injuriowsly affecting the 
substantial rights of the accUBed were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally suf• 
ficient to support the findings of guilty and the sentence and to warrant 
confirmation thereof. Dismissal is authorized upon conviction of a 
violation of Article of War 94 and ma~ndetoryu n conviction of a violation 
of Article of _war 95. J/ . 

J1,~~ , Judge Advocate. 

?~{~ ,Judge Advocate. 

\~ ' , Judge Advocate. 
'--' 
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lst Ind. 

war Departmant, J.A.o.o., 21 DtC 1943 - To the Secretary or war. 

l. Herewith transmitted !or the action or the President are 
the•record of trial and the opinion o! the Board ot Review in the 

·case ot Second Lieutenant George w. Tuttle (0-1589555), Quartermaster 
Corps. · 

2. I concur in the opinion ot the Board or Review that the 
record or trial is legally sui'!icient to support the findings and 
the sentence as approved by the reviewing authority and to warrant 
confirmation thereof. I recommend that the sentence as approved by 
the ravining authority be confirmed and carried into execution. 

). Inclosed are a draft of a letter :for your signature trans
mitting the record to the President for his action, and a form ot 
Eicecutive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

~~-~~ 
llyron c. Cramer, 
}Jajor General, 

The Judge .Advocate General. 

3 Incls. 
· 1 - Record or trial. 

2 - D:ft. l tr. for sig. S/W. 
3 - Form or action. 

(Sentence as approved by reviewing authority confirmed. 
G.C.M.O. 44, 'Z/ Jan 1944) 





111.R DSPART}fl~NT (379)Anny Service Forces 
In the Office of The ~ud6e Advocate General 

• Washington, n.c. 

SPJGK 
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' 

' TJ N I T E .D S T A T E S ) SOUTH ATLtJ.JTir. WING 
) AIR TriAf!SPORT CO:f."AND 

v. ) 
) Trial by G.c.:i;~., convened at 

Second Lieutenant BILL G. ) Parnamirim Field, Natal, Brazil, 
SCHALLElIBERG (0-5o66J7), Air ) 22 September 1943. Dismissal. 
Corps, 32nd Transport Squadron.) 

OPINION of the B<1'>.RD OF REVTh~{ 
TAPPY, LYON, HILL and ANDf':E'NS, Judge Advocates. 

1. The record of trial in the case o;f the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following' Charge and Specifications: 

CHARGE: Violation of the 9Jrd Article of war. 

Specification 1: (Finding of not guilty.) 

Specification 2: In that 2nd Lj_eutenant J:3ill G. Schallenoerg, 
A.c., 32nd Tr~nsport Squadron, 9th Transport Group, South 
Atlantic Wing, Air Transport Command, did, at or near 
APO 604, c/o postmaster, m.ami, Florida, on or about 24 
August 1943, feloniously tal:e, steal and carry away a 
pistol, the property of O.K.- Joy of the value of f2l.75. 

IIe pleaded not guilty to the Charge and its Specifications. He was 
found not guilty of Specifica~ion l, and guilty of Specification 2 and 
of the Charge. No evidence of previous convictions was intro.duced. 
He was sentenced to be dismissed the service. The reviewing authority 
approved. the sentence and forwarded the ri:cord oi' trial, including in 
pis action the following: 

"Pursuant .to Article of war 5~ th~ order directing the 
execution of sentence is withheld. 11 

http:withheld.11
http:B<1'>.RD
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ibe record of trial should have been forwarded for action under Article 
of war 48 and has been so treated. 

3. Summary of the relevant and material evidence~ 

The incidents which the pr0secution contended const1tute the 
offense of larceny took place on or about 24 August 1943, at a place within 
the jurisdiction of nA.PQ 604, c/o Postmaster, Miami, Florida"• Accused 
is a second Lieutenant in the 32nd Tra~sport Squadron, 9th Transport Group, 
stationed near the town in 'Which was located. the shop of Mar.lo Alcoforado. 
(R. 1, 6, 15, 16) . 

!t.ario Alcoforado testified that he owned the 11 Nickelegem", a 
small shop in Natal, where mechanical repai!'s are made and plating work 
done on firearms and surgical instruments (R. 15, 16," 18; Ex. 4). On 
29 July 1943, one "O.K. Joy11 brought to Alcoforado a .25 caliber colt 
automatic pistol·to be nickel plated (R. 16). Alcoforado gave Joy a 
receipt for the gun (R. 18; Ex. 4). Joy :i:nstructed him what was to be 
done to the pistol, but said nothwg _about delivering the pistol to 
anyone other than Joy; and it was stipulated that he did not subsequently 
authorize anyone to ob.,:;ain the pistol for him from the "Nickelegem11 (R. 5, 
17; EX• 1). Twt>, or three days prior to 21 August 1943, accused had been 
in Alcoforadors shop. Alcoforado showed him Joy's pistol and asked accused 
if he knew the owner•. At first accused said he did not but Hafter thinking 
avlhile" he stated that he did know the owner, Who was 11 another officer 
w the camp" and na friend of _his" (R. 18). 

Corporal Michael A. Uapolitano, 32nd Transport Squadron, 9th 
Transport Group., testified th..:. t about 21 Au.gust accused asked him "to 
pick 'up a gun in town11 (R. 6). Ile ide~1tified the gun which he 'picked 
up as that offered in evidence by the prosecution (R. 7; ~. 2). Accused 
gave witness a letter in a sealed envelope and told him, nthat if I was 
going to tovm I could do him a favor by brwging the letter to the 
l:ickelegem11 (R. 9). Witness said that he did not read the letter; and 
claimed he did not know what was in the envelope at the time (R. 7, 8, 9, 
10, 11; Ex. 3). He did not ask accused how much he was to pay for the 
gun (il~ 10). This wit.llt:ss knew vlhere to go because he had been there be
fore,. once to· pick up a a~all .25 automatic pistol for accused, "another 
pistol" not Exhibit 2, and also to have some belt·buckles pla.ted for him
self (R. 10). Accordingly, Corporal Napolitano went to town and to·the 
Nickelege1:1 \'f}1ere -he picked up the gun (R. 7). , 

The conversation between Alcoforado and Napolitano at that t:i.Ee 
was carried on in Portuguese. Alco£orado was certain of that (R. 20). 
Alcoforado said tii.at Napolitano handed him a letter in an unsealed envelope
(R. 17, 19, 21) ai1d clai~ed that he had lost the receipt for the pistol. 
The letter -was in Portuguese (R. 9, 17; EX. 1). Th~ court interpreter's 
translation was as follows: .(R. 17) · 

"Please give this soldier a small .25 automatic pistol. 
This man will give you plenty of money for a nickel plating 
job. Thank you ve_ry much. n · 

, 
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It was sizned, "O.K. Joy11 , over a similar typewritten sig-

nature, followed by the typewritWI?- words, UQfficial de Campo" (R. 9; ~. 3). 
Alcoforado testified that he was sdspicious, and had the corporal sign the 
bottom of the lP.tter as a receipt (R. 17, 18, 19). Witness asked Napolitano 
,iny the ovmer did not come in him<Jelf. Napolitano told him the .owner was 
a very busy man, anr:i. ,,as occupied at the present time. No name \V"dS 

specifically mentioned, but witness understood that it was Joy ·who was 
"occupied at the p~esent time". Napolitano did not speak of any lieutenant, 
B..'ld t~ word 11 lieutenant11 was not used (R. l9). Alcoforado had agreed 
with Joy that the nickel platin6 would cost 40 milreis (~.oo). Because 
of his suspicions about the transaction, and because the letter which ' 
Napolitano presented said that the soldier would be willing to pay the 
price,· witness charged 6o milreis (03.00) (R. 18, 19). The next day, 
Joy came into the store w-ith the original receipt to get the pistol which, 
of course, was gone (R. 18, 19; Ex. 4). ' · 

Corporal Napolitano•s story differed in particulars but -was_ 
to the same· general effect. He stated that he· spoke very little Portuguese 
and that Alcoforado did not-speak Enelish (R. 8, 9). Witness could not 
read Portuguese (R. 12). The conversation bet,veen them was mostly by 
gestures, witness indicating that he wanted the pistol (R. 10). He gave 
Alcoforado the envelo~e, and five or ten minutes later Alcoforado gave 
witness a piece of paper, pointing to it to.indicate that witness was to 
sign it (R. ll). · Witness thought this was a receipt for the gun, and signed 
his own name (R. 7). Alcoforado then presented him with another paper 
written "in Brazilian", and witness sib,ned this t:.'sing the name "J.H. Smolkern 
(R. 8). Napolitano explained to the court that Smolker was a friend of 
his, in the Infantry, then in New Caledonia (R. 12). He said that he used 
this fictitious name "just in case he tried to put something over on men 
(R. J.4). He continued: "I i'igured there was something fishy about the 
O.K. Joy and all this other stuff. ! didn•t think that I should sign m:, 
own name" (R. ll). Witness received the pistol, inserted the reccipi? on 
which he signed his own name in the magazine of the pistol, put the pistol 
in his pocket, and walked out of the shop (R. 12, 14). He got back to 
the field about 8 o'clock, saw the accused the next day, and gave accused the 
pistol vrith the receipt inserted-in the magazine (R. 12, 14, 15). He told 
accused the cost was sixty milreis (R. ·12). Accused said, "Thank you", and 
took the pistol and walked away (R. 12, 13, 15). Accused asked him no 
questions (R. 13). Accused never did recompense Napolitano for his ex
penditure. l'lhen Napolitano had picked up a pistol for accused the first 
time,accused·gave him the money to pay for it before ~a:politano picked 
it up (R. 13, 14)• . 

Lieutenant Jack A. Sostriri, 1208th lfiilitary Police Company was 
a viitness fo·r the prosecution. He was the !,!ilitary Police duty officer in 
town the niBht that O.K. Joy ca.me in cl,nd "reported the casen. When Jey 
made his complaint, witness commenced an investigation. Witness trailed 
accused because Alcoforado knew that accused "used to come on a motorcycle" 
and witness knew that accused rode a motorcycle {R. 23).· Alcoforado 
;dentified accused to Lieutenant Sostrin (R. 24). Lieutenant Sostrin went 

I • 
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to accused• s quarters. · A couple of Brazilian workmen were busy in them 
and . saw witness and Alcoforado when they came in. · One put his hand in 
the closet and pulled out the gun, Exhibit 2 •. Witness picked it up, 
compared it with the number on the receipt given by ilcoforado to Joy and 
found the numbers. corresponded en. 22). . . 

Sergeant Simon Bounan., Headquarters and Headquarters Squadron, 
was with Lieutenant Sostrin when they picked up accused., and also when the 
gun was found in· accused• s quarters (R. 29) • . He testified that the gun 
was found in the clothes closet, unlocked, on one of the shelves., on the 
left hand, side of the closet (R. 29, .31). It was well back on the shelf 
(R• .31). A Brazilian workman 11as in the roan. Witness asked him if he 
knew of any guns accused had. The Brazilian kn~ of a .45. He put his 
band on the shelf to get the .45 and pul.led out the .25. The numbers 
corresponded with those of Exhibit 2. Witness could nots ee the exact 
spot from 'Which the pistol was taken as it was too dark in the closet. 
Witness· put his hand in and fo\llld that the .45 was on the same shelf with 
the .25. Witness., in one of his answers, inferred that--the Brazilian had 
nothing in his hand when he first put it into the closet. The Brazilian 
lmew 'Where to put hie hand (R• .31). 

Though it is not clearly stated in the record, it appears that 
accused was then taken to Lieutenant Sostrin 1s office for questioning · 
(R. 24). Some time during the questioning accused was •warned of his 
rights• (R. 24). Y'lhat was said by way of warning nowhere appears in 
the record. A.rter the warning was given., accuse·d declined to make a 
statement .(R. 24). Prior to the warning Lieutenant Sostrin asked accused 
if he had any guns., and accused replied that he did (R. 22, 24., 29). 

· Sostrin told accused to describe the guns. Accused said he had a .45 
caliber A.rrny pistol, and a •.32 caliber pistol. Lieutenant Sostrin 
said that he was •not interested in. any GI issue•., and asked accused if. 
he had' any other (R. 22, JO). Accused then said he had sold •~e gun"~ 
meaning presumably the • .32, and shqwed a receipt for it. Sostrin told 
accused th.at he did not -want to see a receipt for a • .321 and asked accused 
"if he had any other guns that he sold•. Accused said he did not, that 
he had no other gun (R. 22, 30). Sostrin took the .25 out of his pocket 
and confronted accused with it, asking him if he had seen it before 
(R. 22., 24, 30). Witness sostrin says that accused replied; •I guess I 
had better say that I have seen it before" (R. 22, 24). Witness Bounan 
said accused replied; nr suppose I must have seen it. I should remember it, 

:shouldn•t I" (R. 301• Lieutenant Sostrin .testified that he asked accused 
•who got the gun" L~rom the Nickelegegy7. He said, in this connection, he 
stated to accused, "You better tell me, or I will tell your commanding 
Officer•. This was the only threat made according to this witness (R. 24). 
Accused then said .that it yias corporal Napolitano, - "I might as well 
tell you, Corporal Napolitanon (R. .30, .32). 

After accused was •warned of his rightsn he refused to make aey 
further statements. What accused said.,· in this connection, was prior to 
his beiflg advised or nwa~e~" of his rights (R. 24) • 

• 
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Staff Sergeant Joseph Smcilker, Headquarters and Headquarters 

Squadron, 9th,Transport Group .testified that the signature "J.H. Smolker", 
on Exhibit 3, was not his signature, that he did not know corporal 

·Napolitano, had never had any dealings with him, and that he was on guard 
' _duty about the 24th of AUg..-ust (R• .32, 33}• · 

captain WS.tten L. Stattett, 32nd Transport Squadron, was a 
witness for the prosecution. Prior to entering the Army he had been con- . 
nected with the Mellon National :Bank, Pittsb1ll:'gt, Pennsylvania for 14 years. 
In his work he had been.connected v;ith the handling of checks, and had been 
required to study handwriting aad .forgery (R. 25). He examined Ex:hibi ts 3 
and 4. The signatures on th911l were not, in his opinion, made by the same 
person (R. 26). He did not believe that the signature "J.H. Smolkern,. 
on Exhibit 3, and the signature no.K. Joy", on the same exhibit, were 
made by the same person. Captain Starrett would not say that the signature 
no.K. Joyn on the letter of 21 August, Exhibit 3, was in .the handwriting 
of accused (R. 2?}. 

The defense offered no evidence, .and accused elected to remain 
silent (R. 33). 

4. The evidence shows that at the ·place alleged in Specification 2 
of the Charge and on or about 29 J~ 1943, one O,K. Joy, a civilian 
employee at the same airfield at v6ich accused_was stationed, took a 
small ..25 caliber Colt automatic pistol to a shop·~in a nearby -tov.n to be 
nickel-pl.ated. 

Several days before 21 August 1943, accused was in this shop, and 
upon being shown this pistol by the proprietor and asked if he knew the 
owner; replied that he did•. A few days later accused gave a corporal at 
his field a note in an envelope, telling him to take it to the shop in tomi 
_and to pick up the pistol. The note directed the proprietor to deliver 
the pist,ol to the soldier and added t.ha t the bearer would pay plenty of 
money for the· job. O.K~ Joy did not auth0rize anyone to obtain the 
pistol for him from the ehop. The note was signed "O~K. Joyn. 

Upon receipt of the note, the proprietor delivered the pistol 
to the corporal, who in turn delivered it to accused at their field on 
the following day. Shortly thereafter, O.K. Joy called at the hickel
.plating shop to claim his pistol. Upon investigation of the incident 
the pistol was found-on a shelf in a closet in accused's quarters. 
Accused admitted that he had seen the pistol before. 

5. The evidence supports beyond a reasonable doubt the findings of 
guilty of the Charge and of Specification 2 thereunder. Accused was found 
not guilty of Speci±'icetion 1, cnarging forgery of Joy 1s name to the note 
which secured possession of the pistol from the shop keeper, but the 
conviction under Specification 2, charging larceny,is not inconsistent 
therewith. 
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The record" shows that the corporal obtained the pistol from 
Alcoforadots shop at the instapce of the accused by means of a forged note 
given to the corporal by accused, and that this pistol was turned over to 
accused immediately after the corporal obtained it. The evidence also shows 
that accused lmew of the pistol at the shop and lmev, the name of its owner. 
before he .sent the corporal after it. The further fact is that the owner 
never authorized anyone to "obtain" the pistol from the shop. On these 
f~cts, unexplained, no inference is reasonable other than that of guilt. 

6. Two legal probler.is are presented for·consideration. Defense 
counsel argued that essential elements of larceny were missing since ac
cused did not enter the shop, take the. gun, and walk out with it. 

It was the corporal., true., l'lho obtained the pistol fran the -re
painnan., but he.acted as accused's agent. His acts are those of accused. 
We have here larceny by _trick. Trnarton., in his treatise on Criminal Law., 
says, in Volume 2., ·sectioh 1128., page:1447: 

"Suppose A, pretending to be C goes to B., and fraudulently 
obtains from B certain goods of c., which are in B's hands as 
bailee. Is this larceny? It certainly is., because B has no 
intention of passing the property in·the ~oods to A; or t0·a.~y
one; he (n) considering himself to have no property iri the goods 
to pass. The distinction has been vindicated in Uassachusetts 
in the ~ollowing case: •Sanderson had left his watch.at a watch
maker's to be repaired., and the defendant went to the shop, 
pretending to be Sanderson., asked for the vratch., paid for the 
repairing., and tonk the .watch with a felonious intent.' 'These 
acts•, said Chapnan., J., •constitute larceny at Common Law*** 

. because the servant had no authority to deliver it to him., so 
that no property passes to him., but rr.ere possessi.on feloniously 
obtained. , n 

See also Rex v. Longstreeth., 1 Eoody, c.c~, 137; Smith v. 
People., 5.'.3 N.Y. lll; Reg v. I.addleton., 12 Cox c.c. (r;;ng.) 26o; 
'.'fua.rton., op. cit• ., sec. 1156. 

Whether or not accused v;rote the note and forged the si~nature., 
it is clear that he made use of it and without authority obtained possession 

. of the pistol fr001 the shop keeper by means of ;Lt, and did not turn the 
pistol over to the rightful owner. Guilty knowledge is properly inferred 
from all the facts. 

The other problem is involved in the fact that accused -was con
fronted with the ·pistol, asked certain questions prior to.being.advised of 
his rights, that he replied·in effect that he had. seen the pistol before., 
and that this statement of accused was received in evidence. A similar 
problem lies in the fact that accused also and under similar circumstances 
said that he got the gun from Corporal Napolitano., and the fact tpat this 
statei:1ent ms received in evidence. 

6 -
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Though Lieutenant Sostrin testified that accused made this last 

statement after Sosirin said to him~ •You better tell me, or I will tell 
your Commanding Ofi'icer, 11 the law member ruled that this was an admission 
against interest, rather than a confession, and therefore nots ubject to the 
rules excluding confessions obtained by threats. 

In this ruling the law member was correct. Wigmore, in his 
work on Evidence, Confession, sec. 821 (3) says as follows: 

·• t 

"An acknowledgment of a subordinate fact, not directly ~ 
volving guilt, or, in other words, not essential to the crime 
charged, is not a confession; because the supposed ground of un
trustworthiness of confessions is that a ·strong motive imp.els the 
accused to expose and declare his euilt as the price of purchasing 
immunity from present pain or subsequent punishment; and thus, 
by hypothesis, there must be some quality of guilt in the fact 
acknowledged. confessions are thus o~ one species of admissions; 
and all other admissions than those which direct~uch the fact 
of guilt are without the scope of the peculiar rules affecting 
the use of confessions." 

. See also Crossfield's Trial, 26 How. st. T. 215 (1796), 
Eyre, L.C.J.J People v. Strong, JO cal. 157; State v. Porter, 49 Fae. 
964; Ballew v. U.S., (1895) 160 U.S. 187, 193; CM 141755 (1920), Dig • 

. Cp. JAG, 1912-1940; CM 124891 (1919), Dig. Op. JAG, 1919-23, January, 
1919, pg. 42. 

These statements made by accused were not conclusive of guilt 
and were not confessions, and there is ample evidence aliunde to copvict 
t,'le accused of larceny. They were properly ad.mitted• 

.7. It was stipulated that the value of the pistol wh}ch was taken 
from the Nickelegem was less than Fifteen Dollars (R. 32). The Specifi
cation of Charge .II'alleges its value to be twenty-one dollars and 
seventy-five cents. The pistol was otherwise ce>i'rectly identiffed in 
the trial. Since no confinement was imposed by the court and since there 
is no maximum punishment involved, the variance is notmaterial. 

8. The Charge Sheet shows that accused is 20 11/12 years of age, 
a second lieutenant :L"l the Air Corps, and married. He enlisted in the 
Air Corps., 12 December 1941 and was commissioned 27 October 1942. He 
attended Fresno (California) State College for one and one-half years., 
and his character was stated by his commanding officer at the time · • 
accused was recommended for attendance at Officer Candidate School 
to be "Excellent"• · 

9. The court was legally constituted and had jurisdiction. of the 
person and subject matter. No errors injuriously affecting the sub
stant~9-l rights of the accused were committed during the trial. In 
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the opinion of the Board of Review the record of trial is legally 
sufficient to support the finding of i;uilty and the sentence. Dis
missal is authorized-under Article of War 93. 

8 -.; 
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1st' Ind. 

War. Department., J.A. G. o.' 11 JAN ·1944 - To the Secretary 0£ Wa.r. 

1. lilrewith transmitted for the action of the President a.re the 
record of trial and the opinion of the Board of Raview in the oase.of 
Second Lieutenant Bill G. Schaller.berg (0-566637), Air Corps. 

2. I concur in the opinion of the Board of Review tha.t the record 
of trial is legally sufficient to support the findings of guilty s.nd 
the sentence and to warrant confirmation thereof. I recommend that 
the sentence be oonfir100d and carried into execution. 

3. Inolosed are a draft of a letter for your signature trans
mitting the record to the President.for his action and a form of 
Executive aotion designed to carry into effect the reoomnendation 
hereinabove'made, should such action meet with approval. 

~ ~-~~ ...... -
1zy"ron C. Cramer, 

Major General, 
3 Inols. The Judge Advocate General. 

Inol.1-Reoord of trial. 
Inol.2-Draft of ],;tr. 
for.sig. Seo. of War. 

Inol.3-~orm of Ex. action. 

(Sentence confirmed. G.C.M.O. 121, 10 Mar 1944) 
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WAR DEPARTHENT (389) 
Anrry Service Forces 

In the Office o.f The Judge Advocate General 
Washington, D.C. 

SPJGN 
CM 244672 ~ DEC 1!343 

U' N I T E D S T A T E S ) 92ND INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
') Fort Huachuca, Arizona, 20 

Second Lieutenant CLITi'FORD ) October 1943. Dismissal, 
(NM!) LUCAS (0-1293983), ) total forfeitures and con
370th Infantry. ) finement for one (1) year. 

OPilHON of the BOARD OF REVTh1'f 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates •. 

1. The Board of Review has examined the record of trial in the 
case of the officer above named and submits this, its opinion, to The 
Judge Advocate General. 

2. He was tried upon the following Charge and Specification: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Clifford (IDH) Lucas,. 
Company F, Three Hundred Seventieth Infantry, did, without 
proper leave absent himself from his organization and station 
~t Fort Huachuca, Arizona from about 5 August 1943 to about 
10 September 1943. 

He pleaded .guilty to and was found guilty of the Charge and its Speci
fication. He was sentenced to be "dishonorably discharged" the se?'.Vice, 
to forfeit all pay and allowances due or to become due, and to be con
fined at hard labor, at such place as the reviewing aut.~ority may direct, 
for three (3) years. The reviewing authority approved the sentence but 
remitted two (2) years of the confinement imposed, forwarded the record 
of trial for action under Article of War 48 and at the same time im-

. properly published the results of the trial. 

3. The evidence for the prosecution supporting the accused's 
plea of guilty, which he refused to withdraw after .full explanation of 
the effect thereof, shows that the accused was not found present for 
duty by his company commander at any time between 5 August 1943 to 11 
September 1943 during which period the accused was not authorized to be 
absent. The organization's morning report during this period showing 
his absence without leave was also in evidence (R. ~-S; Ex. "A")·· 



{390) 
. 4. The evidence for the defense shows that the accused's compaJlY 

commander rated him as an "excellent" officer whose men "idolize" him 
and characterized him as "the best Weapons Platoon Leader I have ever 
kno,vn.n A brother officer, who had served with the accused during 
their entire Army career which conunenced about 28 January 1942, rendered 
similar praise to the accused (R. 8-10, 10-lJ). 

The accused, after explanation of his rights as a witness, 
elected to make through his counsel the following unsworn statement: 

n I went to Battle Creek, Michigan, on leave, ana I started 
back on August 2nd. I had a ticket to Chicago and enough money 
to bey a plane ticket at Chicago: on the train my money was lost, 
and I reached Chicago without funds. · My mother, in Saginaw, 
:Michigan, sent me enough money to return to Saginaw, which I did. 
I then wrote to Colonel Shannan, telling him that·I didn't have 
enough money for returning. Lieutenant Murray finally sent me 
enough money to come back. Colonel Sherman sent me a telegram, 
to report to camp Custer, and I did report to Colonel Wilkerson, 
Post Quartermaster, and he told me they didn•t advance money to 
officers." (R. 14) · 

5. The Specification alleges that the accused absented himself 
without proper leave from his organization and station at Fort Huachuca, 
Arizona; from about 5 August 1943 to about 10 SeptE111ber 1943. · '!he 
elements of the offense and the proof required for conviction thereof, 
according to applicable authc:,rity, are as follows: · 

"(~) That the accused absented himself from his command, 
***,station, or camp for a certain period, as alleged; and 

· (b) that such absence was without authority from anyone com-
petent to g~ve him -leaven (MCH, 1928, par. l.'.32). • 

The evidence for the prosecution conclusively establishes the 
commission of the offense as alleged, thereby supporting the accused•s 
plea of guilty thereto. The findings of guilty of the Charge and its 
Spec~ication are, therefore, warranted beyond a reasonable doubt. 

6. The accused is about 25 years of age. The Viar Department 
records.show that he has had enlisted service from JO September 19.'.35 
to 29 September 19.'.38 and from 26 November 1941 until 18 Septen:.ber 1942 
llhen he was commissioned a second lieutenant upon completion 0$ Officer 
Candidate School and that he has been on active duty as· an officer since 
the latter date. 

?. The court was legally constituted. · No errors injuriously 
affecting the substantial rights of the accused were corrunitted during 
the trial. For the reasons stated the Board of Review is of the opinion · 
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that the record of trial is legally sufficient to support the findings 
of guilty of' the Charge and its Specification and the sentence, and 
to warrant confirmation thenof'. Dismissal is authorized upon conviction 
of' a violation of' .Article of' War 61. 

- J ·~ 
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SPJGN 
CM 244672 

Jst. Ind~ 

War Department, J.A.G.o., '3 1 DEC l943- To the Secr~tary of·W~•.. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Rev.l.ew in the 
case of Second Liwtenant Clifford· (NMI) Lucas (0-1293983); 370th 
Infantry. . 

2. I concur in the opinion of the Board of Rev.l.ew that the re-
cord of trial is legally sufficient to support the findings and sen
tence as approved by the rev.lawing authority and:legally' sufficient to 
warrant. con!i-:nnation thereof. I recommend that the sentence be con!inned 
but that the forfeitures and confinement be remitted and that the sen
tence as thus modified be ordered executed. · 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

J.zyron C. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incla. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

·action. 

(Sentence confirmed but commuted to forfeiture of $25 per month 
for six months. G.C.M.O. 126, 11 Mar 1944) 
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WAR DEPARTMENT 
Ar~ Service Foroes 

In the Office of The Judge Advocate General 
Washington. D.c. 

{393) 
SPJGK 
CM 244n3· 23 rec 1943 

UNITED STATES ) 10TH INFANTRY DIVISION 

l 
) 

Te ) Trial by G.C.M., convened at Camp 
Hale, Colorado, 5, 8 and 9 November 

Second Lieutenant ALLAN c. 1943. Dismissal, total forfeitures. 
KEMERER (0-1170797), Field a.nd confinement for three (3) years. 
Artillery. 

OPINION of the BOARD OF REVIEW 
T.A.PPY, HILL and ANDRD'IS. Judge Advocates. 

l. The record of trial in the oaae of the officer named above ha.a 
been exa.mined by the Boa.rd of Review and the. Boa.rd subnits this, its 
opinion, to The Judge .Advocate General • 

• 2. .Aocuaed 1'8..1 tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 93rd Article of liu-. 

Speoitioation ls In that Lt. ALLAN C. KEMERER. 605th Field 
:Artillery Battalion did. at Ca.mp Carson. Colorado. on or 
about July 18, 1943, feloniously take. steal. a.nd oarry 
away a pair of officer's tropical worsted trousers, value 
about ~5.00. the p~operty of Lt. HENRY F. BOLLMAN• . 

Speoif'ication 2a In that Lt. ALLAN C. KEMERER, .605th Field . 
Artillery Battalion did, at Camp Carson, Colorado, on or 
~bout July 11, 1943, feloniou.sly take, steal, and oarry 
awa.y- an orfioer•s tropical worsted shirt, value about 
$15.00, the property or Lt. HENRY F. BOLLMAN. . 

CHARGE II• Violation or the 95th Article of War.,I 

Speeification ls In that Lt. ALLlN c. KEMERER, 605th Field 
Artillery Battalion did, at Ft. Sill. Oklahoma, on or about 
Ma.rob. 10, 1943, with intent to defre.ui wrongfully e.nd un
le.wtull;y, -.ke and utter to Station Hospital, Ft. Sill, 
Oklahoma, a certain check, in words and figures as follows, 
to wits Lawton, Okla. ,Mar 10, 1943 No. 63 The Security- Bank 
&: Trust Co. ot Lawton Pay to the order of Station Hospital, 
Ft.Si~l,Okla. $9.00 Nine---00/100 Dollars For Subsistence, 
Deo. 7-16 Ino• .Alle.n C. Kemerer 2d Lt. 696:th FA Bn 0-11707971 
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in payment of subsistence, December 7, 1942 to December 16, 
1942, inclusive, he the said Lt. ALLAN c. KEMERER, then well 
knowing that he did not have and not intending that he should 
have sufficient funds in The Security Bank & Trust 'Compe.J'.lY' 
of Lawton for the payment of aa.id cheok. 

Specific1Ltion 21 Same form aa Speoif'ioation 1, but alleging 
check dated 27 1-.roh 1943, made and uttered to Camp Carson 
Exchange, Camp Caraon, Colorado, in the sum of' 825.00, · and 
fraudulently obtaining $25.00 thereby. 

Specification 31 (Finding of not guilty). 

Specification 41 same·form as Specification 1, but alleging· 
cheok dated 25 May 1943, made and uttered to Camp Carson 
!;xchange, Camp Carson, Colorado, in the sum of i20.00 a.nd 
fraudulently obtf.ining ~20.00 thereby. 

SpeoifiG&tion 51 · Same form as Specification 1, but alleging 
check dated 29 May' 1943 drawn on the City National Bank,· 
ma.de and uttered to Carson Officers Mess, in the swn of $10.00 
and fraudulently obtaining 110.00 thereby. 

Specification 61 (Finding of not guilty). 

Specification 7& Same.form. as Specification 1, but alleging 
check dated 18 April 1943 drawn on the City National Bank, • 
made and uttered to Henry F. Bollman, in the sum of $10.00 
and fraudulently obtaining $10.00 thereby. 

Specification 81 Same fonn as Specification 1 but alleging 
check ·dated 21 January 1943, ma.de and uttered to Billeting 
Officer F.A.R.T.C. in the sum of ~9.00 in payment of :Mesa 
and Orderly aoco unt for the months of November and December 
1942. . 

Specification 9a Same form as Specification 1, but alleging 
check dated 21 January 1943, ma.de to the order of Cash and 
uttered to the Officers' Club, 6th Regiment .FARTC, Fort Sill, 
Oklahom, in the sum of $10.00, and fraudulently obt&L;dng 
$10.00 thereby. . · · 

Speoifioation lOa Same form as Speoifioation 1, b~t alleging 
check dated 27 January 1942 made and uttered to the Billeting 
Officer FARTC, Fort Sill, Oklahou.,. in the sum of'. 125.40, in 
payment of' Mess and Orderly bill for 26 days in JanU9:ry 1943. 

ADDITIONAL CHA.RGEa Violation of the 58th Article of War. 
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Specificationa In that Lt. A.LIAN C. KE1ilERER, 605th Field • 
Artillery Battalion did, at Camp Hale, Colorado, on or about 
.1630, September 6, 1943, desert the service of the United 
States and did remain absent in desertion until he was appre
hended at Denver, Colorado, on or about September 23, 1943. 

Accused pleaded not guilty to the Charges and Spe'cifications. He was found 
guilty of Charge I and the Specifications thereunder, guilty pf Charge II 
and Specifications 1,2,4,5,7,8,9 and 10 thereunder, guilty of the Addi
tional Charge and its Specification, and not guilty of Specifications 3 
and 6, Charge II. Evidence of·one previous conviction was introduced. 
He was sentenced to dismissal, total forfeitures, and confinement for three 
years. The reviewing authority approved only so much of the findings of 
guilty of the Specification of the Additional Charge and of the Additional 
Charge as involves a finding of guilty of absence without leave from 6 
September. 1943 to 21 September 1943 in violation of Article of War 61, ap
proved the sentence, and forwarded the record of trial for action under 
Article of liar 48. 

3. Bvidenoe introduced by the prosecution showed that accused was 
a second lieutenant, 605th Field Artillery, stationed at Camp Ha.le, Colorado· 
(R.6). First Lieutenant Henry F. Bollman, 605th Field ~rtillery, testified 
that he knew aooused. '.£he lieutenant said that on the evening of 11 July 
he missed from his room in his quarters at Camp Carson (Colorado) a tropical 
worsted suntan colored shirt o.f·the value of $15. On 18 .July he found that 
the trousers which matched this shirt, also of a value of $15, were also 
missing. He went into the room of accused to speak: to him and across a chair 
lay the witness' shirt and trousers. Hl9 asked accused what he was doing 
with the uniform and the accused replieda "Oh, are they yours, well go 
ahead and take them". The witness identified the clothing by a laundry mark 
which bore his name in indelible ink, and identified his trousers by a laundry 
mark and also by a number. rlhen he "located" the shirt the name of accused 
was in the collar and that name had not been there on 11 July. Lieutenant 
Bollman had not loaned the.shirt or trousers to accused and had not authorized 
him to take them. He had, however, on a prior occasion loaned a pair of 
boots to accused. These had.been returned (R.6-9). 

Major Frank Stepczyk, Pharmacy Corps, Station Hospital• Fort Sill, 
Oklahoma., testified by deposition that on or about 10 Me.roh 1943 a.,.ooused 
presented a check to the cashier's office, Station Hospital, in payment 
"for subsistence for hospitalization" from 7 to 16 December 1942. This 
check was dated 10 March 1943, was draVln on the Security Bank and Trust 
Company of Iawton, Oklahoma., payable to the Station Hospital, Fort Sill, 
Oklahoma, in the awn of $9.00, and was signed by Allan C. Kemerer. This 
witness identified the check in question. The o.heok was returned marked 
11dishonored". This check 11was ma.de good by money order received 26 March 
194311 (R.l3J Exs. E,F,FF). 

·captain Raymond Hargraves, Army li:xohange Service, Exchange ·o££ioer, 
Camp Carson, Colorado, testified by deposition in support of Speoifications 
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2 and 4 of Charge II. He said that in the usual course of business his 
office received 2 checks cashed by the po~t exchanges for accused. One 
check was dated 27 larch 1943 drawn on the Security Bank and Trust Company 
of Lawton, Oklahoma, payable to the Camp Carson. Exchange for $25.00, and 
signed by Allan C. Kemerer. This oheck was returned by the bank stamped 
"insufficient funds". The second check was dated 26 May 1943, drawn on 
the Security Bank and Trust·Company of Lawton, Oklahoma, payable to the 
Camp Carson Exchange for $20.00, e.nd was signed by Allan C. Kemerer. This 
second check we.a returned by the bank marked "account closed". This wit
ness identified the two checks. Accused "made these checks good" 1 July 
1943 {R.13J Exs. G.H,HH,I,II). 

Corporal Julian Rochelle, .Headquarters Detachment, Seventh Service 
Command Thlit No. 1748, Camp Carson, Colorado, testified by deposition that 
he ha.d known the accused for approximately six and one-ha.lf' months, that 
he was the steward at the Camp Carson Officers' Mess on 29 May 1943 and 
that on or a.bout that date he cashed a. check for accused in the sum of 
$10.00. He testified that the check was dated 29 May 1943, was drawn on 
the City National Bank of' La.wton,Okla.homa, payable to Ca.mp Garson Officers' 
Mess (Club) for ~10.00, and wa.s signed by Allan c. Kemerer. Corporal 
Rochelle testified that he saw the check thereafter and that it bore nota
tions not on the face at the.time he accepted it. This notation was a "No 
acct." He identified the check in question. He also testified that accused 
"made good that check" 3 July 1943(R.14; Bxs. L,M,MM). 

Lieutenant Bollman, recalled as a witness, testified in support of 
Specification 1·of Charge II. He said that on or about 18 April 1943 he 
cashed a check for accused in the sum of $10 and that he received the check 
back f'rom his bank, where he had sent the check for deposit,. marked& "un
able to read signature". This check was dated 18 April 1943, drawn to the. 
order of Henry F. Bollman for the awn of ilO, and was apparently signed 
"Lt. Allan C. Kemerer". This witness identified the check in question. 
Lieutenant Bollman testified.that accused had never made any effort "to 
repay the amount of the check". The check was uttered to the witness at 
Camp Carson, Colorado (R.16-18, Ex. 0,00). 

First Lieutenant Lester W. Holbrook, Field Artillery, South Replacement 
Officers• Pool, Arm:, Ground Forces Replacement Depot No. 1, Fort.Meade, 
Maryland, testified by depoai tion. Between 21 e.nd 27 January 1943 he was 
•.Assistant Billeting Officer, Fl.RTC, Fort Sill, Oklahoma". Hs accepted 
three checks from accused during thia period tor meas, orderly or club 
bills. Two of theae checks are those mentioned in Specifications 8 and 
10, Charge II. The first was given to the witneaa in his official capacity 
a.a Assistant Billeting Officer for meas and billeting of accused for 
November and December I942. Thia check was dated 21 January 1943, drawn 
on the Security Bank and Trust Compa.ey of l&wton, Oklahoma, payable to 
"Billeting Officer FARTC", in the sum of $59, and was signed Allan c. 
Kemerer. The check in question was identified by this witness. It was 
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returned after being deposited, marked "in.sufficient funds". The third 
check was given by accused to this witness, 8.1'.ld was dated 27 January 1943, 
drawn on the Security Bank and Trust Company, Lawton, Oklahoma, payable 
to the "Billeting Officer", for ~25.40, and was signed by Allan C. Kemerer. 
It was in payment of the billeting a.nd mess account of accused. This check, 
also identified by the witness, was not deposited because of a conversation 
had by the witness with the bank on which the check was drawn (R.l9J Exs. 
P,Q,QQ,S,SS). 

The last named witness, Lieutenant Holbrook, also testified with respect 
to the second ot the three checks, as stated. Evidently this check is the 
subject matter of Specification 9 of Charge II. He testified that a check 
dated 21 January 1943, drawn on the Security Bank and Trust Company of 
Lawton, Oklahoma., payable to cash, for ilO, and signed by Allan c. Kemerer, 
was given to him in his "official oapa.oi ty as Assistant Billeting Officer, 
FARTC, Fort Sill, Oklahoma., through the 6th Regimental Club, Fort Sill, 
Oklahoma, in the regular course of busineas a.nd. wa.s deposited in the regular 
course of business". The witness identified this check and testified that 
it·was returned ~ked "insufficient funds" (R.19, Exa. P,R,RR). 

Captain Robert L. Hert, Field Artillery, Headquarters and Service 
Battery, 605th Field Artillery, Camp Hale, Colorado, identified a War 
Department signature card bearing the signature of "Allan C. Kemerer" and 
stated that the signature appearing thereon had been signed in his presence 
by accused (R.19,20; Ex~T). 

- I 

&call English, President, Security Bank and Trust Company of Lawton, 
Oklahoma., testified by deposition that on 2 November 1942 accused opened 
a checking account in his be.nk with a deposit of i141.10. He stated.that 
this account was overdrawn in the sum of $7.03 on 24 December 1942; that 
subsequently two checks in the a.mount of i5 each were presented for payment 
and were paid by the bank. He testified that accused wa.s notified by 
mail on several ·oooa.sions ot "the total overdraft of $lB.11•. Thia wit
ness testified that "shortly af'ter the overdraft occurred" regular over
draft notices were mailed to accused, and that thereafter a.nd on 21 January 
a.nd 2 February lettera were addressed to accused requesting that the over
draft be taken care of. It was paid on 6 July 1943. This witness stated 
that after the "overdraft of $18.11 was created" several other checks drawn 
on accused's account came in but were returned dishonored because of in-

...; sufficient funds (R.13J ~. B). 

Mr. R. B. McCoy, Vice-President, City- National Bank, Lawton, Oklahoma., 
testified by deposition that aoouaed did not have an aoo:,unt ~t the City 
National Bank of Lawton, Oklahoma, on 6 June or 7 June 1943 and that to 
the best of his knowled~e accused never had a checking account or any other 
account with that. ba.nk (R.13, Ex. D). 
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First Sergeant Hubert R. Jones, Battery B, 605th Field Artillery, 
Camp Hale, Colorado, testified that on or a.bout 6 September 1943 he was 
Fi.rat Sergeant, Battery B, 605th Field Artillery, and that at that time 
a.ooused was a member ot the same organization. He testified, further; that 
as tirst sergeant he made out the morning report of that unit• He was 
asked by the proseoution to refresh his memory (referring to the morning 
report of September 1943 ). The defense stated, •No objeotions". Asked 
it he had any entry for 6 September and stating that he had, he was asked 
to read the entry, which be did, a.a follo,rsa 

"Kemerer, Allan C, 2nd Lt. duty to .AWOL.September 6, 1943". 

He read a further entry as of 21 September 1943 with respeot to aoouseda 

."AWOL to absent in confinement, Delff'er, ColoJ'ado, by .civilian 
authorities•. 

This witlleaa 1tated with respeot to ea.oh o.f' these entries that it was signed 
by an officer whom he identified and desoribed as the official custodian' 
"of that morning report• (R.20-21). 

Lieutenant Colonel James F. Pearson, Field Artillery, stated that he 
was 11oornrnanding the 605th11 and that on 27 August 1943 he personally re
strioted aoouaed "to the limits of.the post•, and that on 6 September ac
cused waa not on leave or pass and that no om, had a.uthori ty "to release 
him from arrest". He stated further that during.the periods of "September 
6 to 23• the aco~ed we.a not tor any period •on leave or pass• (R.21-23). 

Depositions of Sergeant Jam.ea L. Ingraham, Military Police Detachment, 
Denver, Colorado, and First Lieutenant Henry .Anderson, Corps of Military 
Police, Denver, Colorado, showed that acoused was arrested in Denver, 
Colorado, ori 21 September 1943 (R.23J Exs. U,V). 

4. Aooused testified on his own behalf. He said that the tropical 
worsted trousers and shirt were in his room because he "went ·to Lieutenant 
Bollman' s room and borrowed them11 

• He had borrowed other artioles from 
this officer before. He did not know how his name 11 oame to be in the 
uniform of Lieutenant Bolbna.n". While the printing looked like his, he 
did not believe it was (R.23-24). He testified further that the oheoks 
(those mentioned in Speoifioations l,2,4,5,8~9 and 10 of Charge Il) had 
all been "ma.de good" (R.24-26). Aooused stated that he intended to pay 
Lieutenant Bollman (the subject of Speoif1oat1on 7 of Charge II), and 
that to the best of his knowledge and belief he had had sui'fioient funds 
in his ba.nk a.t the time to oover the check which he issued to Lieutenant 
Bollman (R.24,27). With respeot to this check for $10 ma.de to Lieutenant 
Bollman aooused stated that at the time he ma.de out that oheok he was 
drunk. 

Aooused testified that all the cheoks mentioned in the Specifications 
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of Charge II, except that given to Lieutenant Bollman, h&d been returned to 
him when he paid them e.nd that he had those checks in his foot locker in 
June or July when "Major Stephens", his oomme.nding officer at the timl!l, 
ordered accused to give the checks to him. Accused complied with this 
order. He stated that thia officer sent for him, took him in hi.a car~ 
went with accused to officers' quarters, up to accused's room, and said 
"give me all those cancelled oheoka you have". Accused said that he. 
11preeumed that it was an order a.nd gave them to him". Aoouaed said the. t 
a.t the time he was not advised that charges were being preferred against 
him and was not informed that the checks would be used against him in a 
court-nartial proceeding (R.27). 

Testifying generally as to the checks, accused stated that,after he 
opened a checking account in the Security Bank. and T_rust Comp8.lJ3T e.nd le.te 
in January, he was transferred to Camp Hale and that from the time that· 
he went to Camp Hale until he was ohe.nged to Ca.mp Carson, his Government 
checks did not res.oh him. He testified that he believed his checks had been 
deposited in his bank as he "had requested this to be done". As a result, 
accused stated, he believed that he had funds .in the bank to cover his 
checks. Accused did not claim that he had an account with the City 
National Bank but stated that the checks drawn on that bank were so drawn 
in error. His testimony purported to show that he had used what are commonly 
known as counter checks of the City National Bank with that bank's name 
printed on the fa~e of these checks and that he had neglected to cross 
out the words "City National Bank" e.nd write in "Security Bank and Trust 
Company". He attributed his neglect in this connection to the fact that 
he had been drinking too much at the time he wrote these checks.· He wu 
asked to tell the court "the circumstances surroUIJding" his alleged de
parture from ca.mp ".on or a.bout September 6 11 and "later apprehension by 
the military authorities in Denver, Colorado". Accused's answer was that 
prior to the time he went a.way, Sunday afternoon, he started to drink in 
his room and went on a. 11binge" and that when he "finally came back down to 
earth and sobered up" he 11inmediately 11 knew he had been wrong. He was in Denver 
at the tillWI. He went to the bus station and bought a ticket to Camp Hale. 
It was early afternoon and there was no bus intil 11 o'olook. He was ar-
rested by the military police while getting something to eat (R.26-27). 

On cross-examination a.ocused stated that he arranged to have his pay 
checks sent to the Security Bank and Trust Company starting with January 
1943. He stated that he found out .later that this money had not been 10 

deposited. He said he got three checks at one time about the middle of 
~y. These checks he claimed were for January, February and March. He 
stated that he received a letter from his bank about an overdraft during 
the latter part of April or Via.y, "about a lllOnth before" he p&id it. He 
thought it was in June that he finally straightened out his account with 
the bank (R.28-29 ). On ex8lllination by the court he s&id that payment or 
the overdraft was entirely of his own volition and was not brought to his 
attention by Major Stephens. He replied that he had no notifice.tion of 
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an overdraft in January nor a.ny statement ot his balance during th8 JI10ntha 
tha.t his checks did not go to. the ba.nk. !Ie a.dded that he requested a 
bank statement at one time but received no answer. •At that time", he re
ceived only the ma.il that came to him from hi1 home, due, ·he b~1.ieved, to 
his change in station. He ea.id that he wa.s •ordered from Fbrt Sill to , 
Camp Ha.le to Camp Carson back to Camp Ha.le then back to Camp Carson a.n1 
back up to Camp Hale all since about February l of this year". He claimed 
tha.t during the time he did not receive his pay ohecks he ha.d .to send home 
tor money. On further oross-exa.mination, he said that he still thought in 
May tha.t he should have some money in the bank despite the fa.ct that th8 
ba.nk had written him a.bout an overdraft and the tact that he ha.d lea.med 
his checks ha.d not been deposited, because he· had not oashed any checks 
to use• the money on deposit. He explained tha. t he ha.d added up stubs he 
had written and still oould not find the overdraft. He figured he should 
have about $85 in his account. Accused sa.id that he had not ha.d a bank 
checking account ,rio,r to this oi;,.e. He stated that he kept a record of 
his expenditures in a notebook a.nd tha.t tha.t notebook should be with the 
rest of his things. in his .former rooms or barracks to which he ha.d not re
turned. The checks on the City Na.tiona.l Bank o.f' I.e.wton, Oklahoma., accused 
explained, came from the check book of "Lieutenant Pickett" or some of his 
friend.a (R.27-33 ). 

5. With respeot to Cha.rge If The evidence shows that acouaed took 
a. pair ot, officer's tropical worsted trousers of some value and a tropica.l 
worsted shirt a.lso of some value, the property ot Lieutenant Bollman~ from 
the Lieute~t·~ room aDd without his permission on the da.tea mentioned, 
reapeoti"Yely, in the two Speoifioatione of this Charge. This clothing was 
not returned to Lieutenant ~llman but wa.s found by him in accused's room 
the same day tha.t the last garment was taken. The name of accused we.a -
tound to ha.ve been written in the collar of the shirt a.fter the taking. 
These fa.eta were admitted by accused who, however, said that he ha.d merely 
b·orrowed this clothing a.nd 1mo. while conceding tha.t the writing looked 
like his• denied that he had written his name in· the collar of the shirt. 
The only facts favorable to aooused in this connection are that he ha.d 
borrowed clothing trom Lieutenant Bollman be.fore and that the Ilallle of 
Lieutenant Bollman remained written into the ga.rmenta a.t the time of the 
finding and that a.ooused had not attempted to blot out or remove the 
owner's name. On these facts the Board of Review is of the opinion tha.t 
the taking or this olothing wa.s with felonious intent a.nd oonstit._uted 
larceny as alleged. There oe.n be no doubt tha.t it was accused who. wrote 
his name on the collar of the ihirt. This act proved felonious intent. 

With respect to Clarge Ila It was clearly established tha.t accused 
me.de and uttered the checks as a.lleged 1n the Specifications of this 
Charge of which he wa.s found guilty. There was be.fore the court a proven ' 
specimen signature of a.ooused. The checks bearing his ~ were also 
before the court. Compa.riaon of the signature on ea.oh of these checks 
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with the proven signature of accused proves to even an inexperienced eye·" 
that accused in fact signed the checks. Nor ·is there any doubt that he 
received for each check the consideration alleged in the pertinent S~ci
fication. The accused on the witness stand admitted making and uttering 
the checks and told of making ~od all the checks except one. The pros~
cution showed that two of these oheoka were dre.wn on the City National 
Bank and that accused never had an aooount there. Aoouaed a.dpd tted this. 
The remainder of the checks were drawn on the Security Bank and Trust 
Company during January, l.kroh, and May, 1943, the earliest having been 
drawn 21 Ja.nua.·ry 1943. It ns proved that accused opened a checking account 
in this la.st named bank on 2 November 1942 with a. deposit of $141.70. It 
wa.s further proved that this account was overdrawn on 24 December 1942 and 
that ah overdraft notice we.a mailed to accused shortly thereafter and that 
on 21 January and 2 February 1943 letters were written to him by the bank 
requesting that the overdra.ft be taken ce.re or. From the testimony ginn 
by a.n officer of this bank as well as by accused, it appears that accused 
made no depo~its after the account was opened. The justification advanced 
by aocused for drawing these checks is that he believed he had ample funds 
in the Security Bank and Trust Company to meet all. of ·these checks. He 
believed, he said, that his pa.y checks were being deposited there. Be stated 
that he never received any word from the bank as to the status of his account; 
prior to the making of these checks. Be added that in fact he had onoe written 
for a statement of his balance and ha.d received no reply. He testified that 
he did not receive his checks for January, February, and lkrch prior-to the 
month of May, at which time he first learned that his instructions regarding 
the depositing of his pa.y checks ha.d not been complied with. The explana-
tion given by a.oouaed as t.o why he had received no word from his bank, amd. 
also a.a to Yihy these pay checks had not caught up with him prior to .May,

1 

was that since 1 February 1943 he had had five changes of station, the in
ference being that his mail had goDB, a.stray. During this time he had lived 
on money reoeived from home. Accused stated with respect to the two oheoka 
drawn on the City National Bank that he had been intoxicated at the time he 
drew these checks, that they were drawn on counter checks of this bank and 
that he had failed to strike out the name nThe City National Bank" and to 
write in the name or his own bankJ in effect that he had not .intended to 
draw checks on this bank in whioh he had no a.ooount. Accused made all ot 
these checks good, except one for $10 to a. friend. The ba.d oheok given on 
10 March 1943 to the Station Hospital was :uade good 26 March. , 

To oonsti tute a violation of Article of Wa.r 95 for ma.king and uttering 
worthless checks. as here, the eTidenoe must show that a.ooused both knew 
that his bank account was short and that he did not intend to have tunde 
on hand in his bank to meet the checks when they arrived a.t the bank. The 
Board of Review is of the opinion that the eviclenoe sustains this charge 
with respect to ea.oh chec}c which he wa.s found guilty of fraudulently making 
and uttering. 

Aoouaed knew his aooount wa.s short when he issued the oheoke. His 
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story or five moves from station to station to leild oolor to his olaim. 
that notices ot overdrafts from his bank neTer reaohed or oaught up w1th 
him in no wise supported or strengthened this claim. Notices of the 
overdrafts were sent him in Deoemper aild on 21 January from the bank 
located on Fort Sill Boulevard, Lawton, Oklahoma.. .A.ooused was litill at 
Fort Sill, Oklahoma, until at least 27 Je.nua.f'y. He drew and issued 
three of these cheoks at that station in January,, two on the 21st and 
one on the 27th. There was ample ti.Jml for the bank notioes to reaoh 
him and no che.nge of station to interfere with deliTery before these 
oheoks were drawn. ,A further instance found in the evidenoe ooncluaively 
shows tha.t he knew his aooount was •hort when he drew the oheok on 27 
J&Lrch to Camp Carson Exchange. The very day before, on 26 Ma.roh, he 
made good to the Station li:>spital a ba.d cheok whioh he had given on 10 
l&Lroh. Aooused's testimocy that he did not know he was overdrawn when 
he issued the oheoks is oertainly proven false with respect to the three 
oheoks drawn in January aDd the check issued on 27 Ma.roh. It can be 
assumed tha.t he had accurate knowledge of the status or his acoount when 
he .drew the other oheoks, all of which were subsequent to January. He 
actually made no deposits after his original deposit. ms testimocy 
that he believed his pay cheoks were bolstering his account was false on 
i ta face in one important respect. Ha said that he learned of his mis
take in this connection s_oms time in J.B.y. 1he faot clearly proven is 
that on 26 March he knew his pay cheoks were not being deposited to his 
credit.. He would not have ,had to make good on that date a check which 
had been bad on 10 March had his claimed belief been valid. Furthermore, 
it is impossible to believe that the finance offi9er would have failed 
three times to carry out instruotions to deposit pay ohecks of the ao
oused according to instruotions olearly given in pay vouchers, had such 

. instructions in faot been given. The proven facts of the oase, aggravated 
by the sham testimocy of aooused, lead to the reasonable inferenoe that 
accused did not intend to have funds on hand in the bank to meet the 
oheoks when they arrived. Three of the ohecks were given in payment 
of bills, whioh ohecks under the ciroumstan.oea were as milch a violation 
of Artiole of War 95 a.a though they had been given in exohange for 
ca.ah (Dig. qp. JAG 1912-1940, sec. 453 (24)). 

With respe6t to Charge III it was proven and also admitted that 
acoused was absent. without leave from the service of the thited States 
from 6 September to 21 September 1943 in violation of Artiole of War 61. 

The court erred in permitting a witness to read items :f'rom the 
morning report without requiring the report to be introduced in evidenoe. 
The items so introduced were hearsay. However. this error was corrected 
by the faot that a.oouaed admitted his absenoe. It appears from the record 
that the checks which were used against aoouaed in the trial were obtained 
by his commanding officer who ordered him to turn over the ohecka. The 
faot that these oheoka were so obtained and tha.t they lfflre so obtained 
for use in the trial would not affect their competenoy in a court-martial 
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proceeding. The immunity from searches and seizures guaranteed by the 
Fourth Amendment to the Constitution does not extend to premises on 
military reservations (Dig. Ops. JAG 1912-1940. seo. 395 (27)). 

6. Aooused is 32 yea.rs of age. War Department records show accused 
single a.a of 12 March 1942. :EkJwever, a.ccus ed' s 201 file contains a letter 
of inquiry dated 8 June 1943 from the purported wife of a soldier bearing 
the same name and from the same address as that of accused. He graduated 
from high sohool and completed two yea.rs of college. In oivilia.n life 
he was employed as a production clerk in the steel industry. He was com
missioned seoond lieutenant, 1 Ootober 1942. upon his graduation from 
Offioers' Candidate School, Fort Sill, Oklahoma. He enlisted 23 .knuary 
1942. 

7. On 5 April 1943 a.ocused was found guilty by general court-martial 
of drunkenness in uniform in a public place and of falsely representing 
him.self to be a.nother in violation of Article of War 96. He was sen
tenoed to forfeit $50 pay per month for 6 months and to be restricted to 
camp for 3 months. 

8. The court was legally constituted and had juris4iotion of the 
person and subject matter. No errors injuriously affecting the substan
tial rights of acou.,ed were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings and the sentenoe and to warrant confirmation thereof. Dis
missal is authorized under Articles of War. 61, 93,and is.mandatory under 
Article of War 95. 
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lat Ind. 

War Department. J.A.G.o•• l - JAN 1944 
- To the Seoreta.ry of Wa.r. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the oase of 
Second Lieutenant Allan c. Kemerer (0-1170797), Fieid Artillery. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant oonfirnation thereof'. I recommend that the sentence be 
confirmed but that the forfeitures and two years of the imprisonment be 
remitted, that the sentence as thus modified be carried into execution. 

· and that the United States Disciplinary Barracks. Fort Leavemrorth, 
Ka.nsa.s., be designated a.a the place of oonfinement. 

3. Inclosed are a 'draft of a letter for your signature trans
mitting the record to the President for his action and a form of Exe
cutive action designed to carry into effect the recommendation herein
above ma.de., should such action meet with approval. 

~a.-~ 
J.tyron c. Cr~er; . 

:Major General. 
3 Inola. "nle Judge Advocate General. 

Incl.1-Record of trial. 
Incl.2-Draft ot ltr. for 

sig. Sec. of War. 
Incl.3-Form of Ex. action. 

(Sentence confirmed but forfeitures and two years of confinement 
remitted. G.C.M.O. 10?, 10 Mar 1944) 
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