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In the Otfi-oe ot The Judge .AdTOcate Genoral 

Washington, D. c. 
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SPJGN 
Cll 2,421,47 

2 5 OCT 1943 

UNITED STATES ) ARMY AIR FORCES 
GULF COAST TRAINING CENTER 

v. 

Second Lieutenant CARLOS F. 
CALtM'ELL (0-793893), Air 
Corps. 

~ 
) 

~ 
) 

Trial by G.C.M., convened at 
Foster Field, Texas, 2 October 
1943. Dismissal, total tor
teitures and confinement for 
one (1) year. 

--~----------------OPINION or the BOARD 01 REVIEII 
LIPSCOMB, GOLDEN and S~PER, Judge Advocates 

------~--~--....·---
1. The Board or Review has examined the record ot trial in the case 

ot the officer named above and submits thia, its opinion, to The Judge · 
Advocate General. 

2. i'he accused was tried upon the tollowing Charge and Specifications 

CHARGEa Violation or the 93rd Article of War. 

Specifications In that Second Lieutenant Carlos F. Caldwell, 
855th Single Engine Gmmeey Training Squadron, ilr Corps, 
did, at Foster Field, Texas, on or about 18 September 
191..3, feloniously take, ateal, and carry away one Gallet 
Chronograph silver color wrist watch with ¥Old expansion· 
bracelet, value about One Hundred ($100.00) Dollars, the 
property ot Second. Lieutenant Ben H. Beckett, Jr. 

He pleaded guilty to and was found guilty or the Charge and its Specification, 
except the words and tigures,One Hundred Dollars ($100.00), substituting 
therefor, respectively, the words and figures ~ighty-Five Dollars ($85.00), 
ot the excepted words not guilty, ot the substituted words guilty. He was 
aentenced to be dismis8ed the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor at such place as the 
reviewing authority- may direct tor two (2),years. The reviewing authority 
approved the senten~e but reduced the period or confine-nt to one (1) ye~ 
and forwarded the record ot trial·for action under Article ot War ,48. 

3. · The evidence tor the prosecution, supplementing the accused's plea 
ot guilty, shows that Second Lieutenant Ben H. Beckett, Jr., tirat met the · 
accused on 18 September 1943 in the bus station at Victoria, Texas, while 
both were awaiting a bus to transport the•.to nearby' Foster Field where the 



(2) 

former was reporting for temporary duty and where, upon arrival, about 
1800, he was assigned to a barrack room adjoining and having a connect
ing door with that of the accused. While only the two officers and the 
janitor were in the barracks, Lieutenant Beckett placed his Gallet 
Chronograph wrist watch and band upon a ledge in his room and, leaving 
all doors open and unlocked, went to take a shower, during which time the 
accused entered the shower room, spoke to Lieutenant Beckett, apparently 
returned to his own room and returned with his shaving equipment and shaved. 
Thereafter, they left the barracks together but returned when the watch was 
missed and searched for it with the accused making remarks casting .suspicion 
upon the janitor. Lieutenant Beckett bad authorized no one to move his 
watch, and promptly reported its thef't to proper authority {R. 6-11; Exs. 
"A", "B"). 

The accused left Foster Field the next morning for a sub-station 
before Lieutenant Beckett arose. Five days later, on 24 September 1943, 
the watch, which was admitted·into evidence and identified by its owner, 
was found by Military Police of'ftoers, locked in the accused's metal lock 
bo~ in his quarters at the sub-station. The band, similarly admitted into . 
evidence and identified, was found by such officers upon accused's person, 
affixed to his own watch, when he was apprehended. At that time the ac
cused, after appropriate warning of his rights, admitted taking the watch, 
which he claimed to have f"ound in the shower under a towel, changing the · 
bands and intending to keep it. Subsequently, after further warning or 
his right to speak or remain silent, he executed a written statement to 
the same effect but included therein the admission of his knowledge of the 
actual ownership of the watch (R. 12-15, 16-18, 19-20; Ex. ncn). .. 

The market value or the watch and band was shown to be about $85 
by competent expert testimony (R. 21-22). 

4. The accused, after explanation of his rights as a witness, elected· 
to make a brief unsworn statement as follows: 

"My name is Carlos F. Caldwell, Second Lieutenant, Air 
Corps, l!atagorda Peninsula. My Principal duty is Tow Target 
Pilot. I was raised in an Army Camp. My father being a Lieu
tenant Colonel on active duty at the present. My brother is a 
commissioned officer at this time. I know that I have disgraced 
my family and myself by this act that I have committed. Why, I 
don't know. Just something I did under an impulse. I realized 
what I had done and wanted to take it back to the owner. I was 
undecided as to what procedure would take place under these 
circumstances. I kept the watch in my possession in the strong 
box and never wore it. Although I did wear the band. I.don't 
believe I could have kept the watch much longer without taking 
it back to the owner. I am not offering any excuseg for why I 
took the watch. I don't know myself. In reference to the 
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statement, Exhibit "C", I signed a false statement trying 

to protect my wife and rq family and after thinking it over, 

I decided the best thing to do was to make a clean breast 

or the affair as any officer and gentle~n woul~. 11 


5. The Specification or the Charge illegea that the accused on or 

about 18 September 1943, at Foster Field, Texas, feloniously took; stole 

and carried away the described watch and band valued at about $100, the 

property or Second Lieutenant Ben H. Beckett, Jr. The offense alleged is 

that of larceny which is defined as follows& 


"Larceny is the taking and carrying away, by tres:r,e.ss, 
of personal property which the trespasser knows to belong 
***to another, with·intent to deprive such owner perman- · . 
ently of his property therein. (Clark.)" (MCM, 1928, par. 149,g). 

The evidence adduced by the prosecution abundantly supplements the accused's 
plea of guilty and his unS11orn statement contains admissions conclusively 
fastening the commission of the crime upon him. The expression by the ac• 

. cused in his unsworn statement of. a belief that he would have· ultimately 
returned the property to its owner is belied by his acts of secreting the 
watch in a lock box, wearing the band and the utterance by him of prior 
inconsistent statements, all of which impel the conclusion that he intended 
to permanently deprive the owner of the watch and band. Every element or 
the offense alleged was, therefore, establi~hed beyond a reasonable doubt 
and the competent.evidence conclusively supports the findings or guilty of 
the Charge and its Specif'icati~J.?, aa amended by exceptions and substitutions. 

6. The accused is about 22 years ot age. The War Depart.ment records 

show that he has had enlisted ~ervice .f'rom l July 1939 to 30 June 1940 and 

from 15 January 1942 until 9 November 1942 when he was discharged to accept 

a commission as a second lieutenant on 10 November 1942 since which date be 

has been on active duty as an officer. 


7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. For 
the reasons stated, the Board ot Review is ot the opinion that the record of 
trial is legally sufficient to support the findings of guilty of the Charge 
and its Specification as amended by exceptions and substitutions and the 
sentence, and to warrant confirmation thereat. Dismissal is authorized 
upon a conviction or a violation or Article or War 93. 

~ .£e-- , Judge Advocate,
J, 

http:tres:r,e.ss
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SPJGN 

CM 242]..4? 

1st Ind. 

War Department, J.A.G.o., 30 OCT 1943 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review· in the . 

. case of Second Lieutenant Carlos F. Caldwell (0-79389.3), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
aenten~e as approved by the reviewing authority and legally suffi 
cient to warrant. confirmation thereof'.' I recommend that the sen
tence be confirmed and carried into execution, arxl ·that the United 
States Disciplinary Barracks, Fort Leavenworth, Kansas, be designated 
as the pl.ace of confinement. 

,3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a .form of 
Executive action designed to 'carry into· effect the foregoing recom- · 
menda~ion, should such action meeb 'With approval. · 

·. T. H. Green, . 
Brigadier General, U. S. Army,· 

Acting The Judge Advocate General. 

3 	Incls. 
Incl 1 - Record of• trial. 
Incl ~ - Dft. of ltr. for . 

Sig. Sec. of War. 

Incl.3 ~ Form of Executive 


act:i.on. 


(Sentence confirmea. G.C.K.O. 396·,. 21 Dec 1943) 
I. 

·- , . 

http:act:i.on


WAR DEPARTMENT 
Army Service Forces 

In the Office of 1'he Judge Advocate General 
Washington, n. c. (5) 

SPJGK a- NOV 1943
CM 242152 "' 

UNITED STATES 	 ) XIII CORPS 

)
• 

v. 	 ) Trial by G.C.M., convened at 
) Fort Dix, New Jersey, 5 

Second Lieuten~t GEORGE ) October 1943. Dismissal, 
W. HOOEY (0-1585639), ) total forfeitures and con
Quartermaster Corps. ) finement for three years. 

' 

OPINION of the BOARD.OF REVIEW 

LYON; HILL and ANDREWS, Judge Advocates 


1. 'The record o! trial in the case of the officer named above 
has been examined by the Board of Review and the Board-submits this, 
its opinion, to The Judge Advocate General. 

• 2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 	61st Article of war. 

Specifications In that 2nd 
•. 

lieutenant GEORGE w. HOOEY, 
Headquarters and Headquarters Detachment, 561st 
Quartermaster Service Battalion, Fort Dix, New 
Jersey, did, without proper leave, ab~ent himself' from 
his prganization and station at Fort Dix, New Jersey, 
fran about 100014 July 1943 to. about 1900 22·August 
1943. 

CHARGE II1 {Finding of Not 	Guilty). 

Speoification1 (Finding of 	Not Guilty). 

ADDTI'IONAL CHARGE I: Violation of the 69th Article of war. 

Specilicationa In that 2rd Lt. GEOIDE W. HOOE!., 561st 
QM Serv Bn., Fort Dix, N. J., having been dul.7 placed 
in arrest at Fort Dix, N. J • ., on or about 1900 22 
August 194.3 did at Fort Dix, N. J., on or about 1930 
15 September 194.3 break his said arrest before he 
was set at liberty by proper authority. · · 

http:BOARD.OF
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ADDITIONAL CHARGE II: Violation of th~ 96th Article 
or war. 

Specification 1: (Finding of guilty·disapproved by 

reviewing authority). 


Specification 2: '1In that Second Lieutenant George w. Hooey, 
56l~t Qua.rtenuaster Service Battalion, Fort Dix, New 
Jersey, did,. at Fort Dix, New Jersey on or about 15 
September 1~43, wrongfully and willfully take w&>men 
into the officer• s barracks contrary to rules and 
regulations pertaining thereto, all to the prejudice 
of good order and discipline. 

ADDITIONAL CHARGE III: (Finding of Not Guilty). 

Spee'ification: (Finding of Uot Guilty). 

He plea.dad guilty to Charge I and its Specification, guilty to Additional· 
Charge I and its Specification, and not guilty to the remaining Charges 
and Specifications. He was found not guilty of Charge II and.its Speci
fication, not guilty of Additional Charge III and its Specification and 
guilty of the remaining Charges and Specifications. No evidence of 
previous convictions ,v:as submitted. He was sentenced to dismissal, total 
forfeitures and confinement at hard labor for five years. The reviewing 
authority disapproved the finding of guilty of Specification 1 of Addi
tional Charge II, approved only so much of the sentence as provides for 
dismissal, total forfeitures, and confinement at ,hard labor for three 
years, designated the .Eastern Branch, United States Disciplinary Barracks, 
Beekman, New York, as,the place of confinement, and forwarded the record 
of trial for action under Article of war 48., 

3. Evidence for the prosecution shows.that accused is a second 

lieutenant, Quartermaster Corps. On 8 July 1943, he was relieved from 


. duty with the 262nd Quartermaster Service Battalion, at Camp Pickett, · 
Virginia, ·and assigned to the 56l~t Quartermaster Service Battalion, 
Fort Dix, New Jersey. He was directed to proceed to his new station 
· (R. 10-11; Ex. 1). It was stipulated that accused cleared Camp Pickett 

at 12 o'clock noon on 13 July 1943 (R. 20). First Lieutenant c. F. 

Wilson, Jr., Transportation Corps, Fort Dix, New Jersey, qualified as. 

an txpert in railroad time tables, and train movements, testified as 


·to available train service by which accused could have ,arrived at Trenton, 
New Jersey, at 10sl5 the same night or at 6:15 the t'ollowing morning 
(R. 21-25). Fort Dix is less than 25 miles from Trenton, New Jersey, 

less than one hour by bus or connecting. train. It was stipulated that 


-2
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accused traveled by rail between Camp Pickett and Trenton, New Jersey (R. 
25). Morning reports of the Headquarters and Beadquarters Detachment of 
the 561st Quartermaster Service Battalion show that accused did not join 
the Headquarters and Headquarters Detachment of the 561st Service Battalion 
and was absent from this organization at its station at Fort Dix, New 
Jersey, until 7 p.m. 22 August 1943 (R. 13-17; Ex.s. 2, 3, 4 and_5). On 
22 August 1943 Second Lieutenant John H. Wells, Quartermaster Corps, Fort 
Dix, was Officer of the Day (R. 15-1?). About 9 o'clock in the evening 
of that day he went to the officers' quarters, recognized accused, and as_ 
battalion Officer of the Day placed accused under arrest in quarters 

- (R. 15, 17, 18). Major Irving Thurston, 561st Quartermaster Battalion, 
For~ Dix, was Executive Officer of this battalion during August 1943. 
He saw accused on 23 August. At that time, after a talk with the Major, 
accused dictated, stenographically, a statement which was transcribed and 
signed by accused. On 28 August 1943 Major Thurston had·a further·talk 
rlth accused, at which time he •got out the article of war that pertains 
to investigation•, and advised accused •of his rights as to a statement.• 
Major Thurston then showed accused the statement which accused had made 
on 23 August, asked him to read it over, and then asked him if he cared 
nto make this as a sworn statement, that he need make no statement at all, 
that he could make an unsworn statement or he could make a sworn state
ment.• Accused elected to make the sworn statement. Accordingly, accused 
swore to the truth of the 23 August statement before Major Thurston, who 
took the verification as investigating officer and as president, special 
court-martial, on 28 August 1943. In this statement accused stated that 
after his arrival in Trenton, New Jersey, instead of going to Fort Dix, 
he went to New York and remained away from Fort D:ix until the evening of 
22 August 1943 (R. 35-38, 41, 43; Ex. 6). 

On 23 August, Major Thurston "defined• to accused "what arrest in 

·quarters meant" (R. 37). He told him that he should stay in his room and 

•not leave it without permission except to go to the adjacent quarters 
building, two buildings away, for his meals.• Accused had not been set at . 
liberty by proper authority •on or about 15 September 1943•(R. 43-44). 
Lieutenant Colonel Charles E. Bloxsom, Commanding Officer of the 561st 
Quartermaster Service Battalion, testified that •on or about 15 September 
1943•, accused had not been set at liberty by proper authority. Colonel 
Bloxsom testified further that he had issued a memorandum to the officers 
of his battalion who were quartered in Building T 31-100, the building 
where accused quartered, forbidding the taking of ladies into this build
ing which was described in the memorandum as·•sleeping quarters• and 
•bachelor officers• quarters•. This memorandum was dated 26 July-1943 

and was posted on the bulletin board of that building. There was a 

-nnay Room" in this building (R. 45-47, 49, .Ex. 7). Colonel Bloxsom 

could not II say for sure• that this memorandum was on the bulletin board 

on 22 August, the date accused arrived at Fort Dix. 


-3
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Private Minnie L. Davis, Women•s Army Corps, Detachment No. 2, 
Fort Dix, New Jersey, testified that on the night of 15 September 1943 she 
saw accused in front of Barracks No. 9, Station Hospital. She was there with 
two or three other members of the Women's Army Corps and accused was there 
with two other officers. After a conversation this witness, Private Mary
Maupin, accused and the other two officers got in a car and drove to .the 
bus station at the Wrightstown entrance to the post. After some conversa
tion the party drove back to Barracks No. 9, Station Hospital, where Pri
vate Elizabeth Pope, Women's Army Corp~, joined the group. They again· 
drove back to the bus station at Wrightstown~ The officers got out or the 
car, were gone for 15 minutes and returned. Accused was carrying a tall 
slender bottle. The party then drove to the •officers• quarters- and entered 
the roam of •Lieutenant Parham.• A little later, accused took Private 
Davis to his room, where they were al.one (R. 52-~). Private M'ar;y' Maupin, · 
Women's A:rrrry Corps, corroborated Private Davis (R. 66-70). · . . . . 

• $I . . 
On 16 September 1943 Private Edward F. McKenney, Military Police 

Detachment, Fort Dix, New Jersey, took a statement in longhand from 
accused, a!ter first having ascertained from accused that he was familiar 
with Article of War 24. 'l'his statement was .then typed by a clerk and 
signed by accused aoout noon of that day. In this statement accused . 
admitted that he had been placed under arrest on 22 August 1943 and had 
observed 11the arrest of quarters• up until 15 September. He said that 
on that night he went down to the -WAC• area. He said furthers "While . 
we were there three WACs came up to the car * * *· we invited them to g·o J>ack 
down to the quarters with us * * * Building T 31-100. We * * * all went 
into Lt. Parham's room• (R. 70-75; Ex. 9). 

First Lieutenant James B. Venable, Quartermaster Corps, testified 
for the defense. He said that he had been commanding officer·or Company 
A, _accused's unit at Camp Pickett, Virginia, from November·1942 until 
April 1943, since llhich time he had been •the executive1t; that accused: 
had been with this company until July; that during this time he had 
observed accused and found him to be efficient; that accused had been 
a good soldier and had never had to be disciplined; and that as a range 
officer accused was very efficient (R. 8~92). . 

Second Lieutenant Wilbur G. Valentine, Quartermaster Corps, Fort 
Dix, New Jersey, testified that he ,had been in the same company with 
accused from 20 April until 13 July and that he found accused to be a 
very. conscientious workerj that accused's former outfit had been sent 
overseas, vmile accused had been sent to Fort DixJ -and that·accused was very 
resentful of the fact that he was not going over with his outfit (R. 92-96). 

·- 4 
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Accused did not .take the stand. 'An unsworn statement was made by 
his counsel. Counsel stated tha~ accused had a good record •prior to 
the events leading up to the present trial• (R. 96-97). · 

4. The evidence shows th~t accused was transferred from Camp 
Pickett, Virginia,- to the 561st Quartermaster Service Battalion at 
Fort Dix, New Jersey. He left Camp Pickett, pursuant to this transfer, .
13 July 1943. He did not appear or report at Fort Dix, until 22 August 
1943.· Available train service made it possible for accused to have reached 
Fort Dix by 14 July 1943. Thi3 evidence together with the confession of· 
accused and his plea of guilty shows that accused was guilty of absence from 
his organization and station, without leave, from 14 July 1943 to 22 
August 1943, as alleged in the Specification of Charge I. The evidence 
further shows that upon his arrival at Fort Dix on 22 August 1943, accused 
was placed under arr~st in quarters at Fort Dix, and that the meaning of 
•arrest• and the limits thereof were explained to him by the executive · 
officer of his battalion. On the night of 15 September 1943, before 
accused had been released from this arrest, he went off the post, outside 
the main entrance, beyond the limits of the area to which he had been 
restricted by his arrest. This evidence shows accused guilty of a 
violation 0£ breach of arrest as alleged in the Specification of Addition-· 
al Charge I, to which Additional Char~e and Specification accused pleaded 
guilty. Finally, the evidence shows that on the evening of 15 September 
1943 accused with two other officers took women into the Bachelor Officers' 
Quarters T 31-100 at Fort Dix. Accused took one of the women to his room 
(bedroom). A memorandum issued by the battalion commander forbade any 
officer taking a woman into this building. This memorandum was issued in 
July, prior to the arrival of accused at Fprt Dix. It was not shom1 
beyond a reasonable doubt that accused had knowledge of this memorandum. 
Specification 2 of Additional Charge II alleges the wrongful and "Willful 
taking of women by accused to the officers' barracks contrary to rules and 

.regulations 	pertaining thereto, all to the prejudice of good order and r
discipline in violation of Article of War 96. vsince there was failure of 
proof that accused lmew of the •rules and regulationsn alleged'in the 
Specification, the finding of the Board of Review is that accused was 
guilty of the conduct alleged in Specification 2 of Additional Charge II, 
except as to the words •contrary to rules and regulations pertair..ing 
thereto.• These words are surplusage under the circumstances existing· 
in this case. The remainder of the Specification states a violation of 
Article of War 96. /' It is prejudicial to good order and inilitary discipline 
to take women into bachelor barracks and into the private rooms of offi 
cers. The word "wrongfully-" used in the Specification is sustained by-	 ,}')

the attendant circumstances and facts. , ..... 

5. Accused is 32 years_ of age. He is married and is a high school 
graduate. He attended Tuskegee Institute in Alabama for 1½ years.; He 
was commissioned second lieutenant, Quartermaster Corps, 23 December 1942. 

- 5 
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There was prior enlisted service from 26 May 1942 until 23 December 1942. 

6. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights or accused were committed during the trial. In the opinion of the 
Board of Review the record of trial is legally sufficient to support the 
findings and the sentence and to warrant confinnation thereof. Dismissal 
is authorized under Articles of War 61, 69 and 96. 

Judge Advocate 

Judge Advocate 

-6
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1st Ind. 

War Department. J.A.G.O. 4 NOV 1~3To the Secretary ot War. 

1.. Herewith transmitted for the aotion of the President are 
the record of trial and the opinion of the Board of Review'in the 
oa.se of Second Lieutenant George w. Hooey (0-1585639), Quartermaster 
Corps. 

2. I ooncur in the optnion of the Board of Review that 
~ 

the 
record of trial is legally sut'ficient to support the findings and 
sentence as approved by the reviewing authority and to warrant 
confirmation of the· sentence~ I recommend that the s'entence be 
oonfirmed but that the confinement and forfeitures be remitted. and 
that the sentence as thus modified be carried into execution. 

3. Consideration has been given to the attached letters from 
the accused to The Judge Advooate General and the Secre~ary of Yfar. 
dated 6 and 12 October 1943. respectively. 

4. Inclosed are a draft of a letter for your signature. trans~ 
mitting the record to the President for his action. and a form·ot 
Executive action designed to carry int e recomm~ndation 
hereinabove made. should such a~tion eet val.·\ 

T. H. Green. 
Brigadier General. u. S. Army. 

5 	Incls. Acting The Judge Advocate General. 
1-Record of trial. 
2-Dft. 1tr. for sig. S/ff. 
3-Fonn of Executive action. 
4-Ltr. dated a/10/43. 
5-Ltr. dated 12/10/43. 

(Sentence confirmed but confinement and forfeitures remitted. · 
G.C.M.O. 400, 22 Dec 1943) ' 
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WAR DEPARTMENT 
Arrrzy- Service Forces 

In the Office of The Judge Advocate General 
Washington., D.c. (13) 

. ·5 NOV 1943SPJGH 
CM 242170 

UN I 'TED ST ATES 

v. 

) 
) 
) 

EIGHTH SERVICE COMh:(ANJ) 
ARMY SIBVICE FORCES. 

Second Lieutenant HERMAN 
) 
) 

Trial by G.C.M•., convened 
at Fort Sill., Oklahoma., 

E. STEPHAN (0-1168092)., 
Field Artillery. 

) 
) 

6 october 1943. Dismissal, • 
total forfeitures and con

) finement for three (3) .. 
) 
) 

years. 
, racks. 

Disciplinary Bar-

OPINION of the BOARD CF REVIEW 
. DRIVER., LOTTER.HOS and LATTIN.,Judge Advocates. 

1. The Board of Review has examined the record of trial in the . 
case of the officer named above and submits, th,is., its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that.Second Lieutenant Herman E. Stephan., 
Field Artillery., Department of Air Training., Field Ar
tillery School., Fort Sill., Oklahoma., did., without proper 
leave., absent himself from his station at Fort Sill., 
Oklahoma, from about 24 June 1943 to about 24 August 1943. 

CHARGE II: Violation of the 96th'Article of War. 

Specification 1: In that Second Lieutenant Herman E. Stephan., 
Field Artillery~ De~rtment of Air Training, Field Ar- . 
tillery School, Fort Sill., Oklahoma, did, _at Oklahoma City, 
Oklahoma, on or about 25 June 1943., with intent to defraud,_ 
wrongfully and unlawfully make and utter to The Oklahoma 
Biltmore Hotel, a certain check in words and figures as fol
lows, to-wit: 
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COUNTER CHF.CK 

NO. 	 June 25, 194,3. 

Bank The National Bank 
City :::::::P:i:t:t:sb:ur::g::::::::::::_~s~ta~t~e-~K~a~n~s~a~s:-

Pay to the order of The Oklahoma Biltmore Hotel $10.00 
Ten and no/100 - - - ~ - - - - - - - 

For value received I claim that the above amount is on de
posit in said Bank in IItY name subject to this check and is 
assigned to payee or holder hereof. 

sienature 	 Herman E. Stephan 
U.s.Artl\Y' - 0-1168092 

and by means thereof did fraudulently obtain from The Qkla
home Biltmore Hotel ~10.00 lawful money of the United States 
of the value of $10.00, he, the said Second Lieutenant 
Herman E. Stephan, then well knowing that he did not have 
and not intending that he should have sufficient funds in 

· 1'he National Bank, Pittsburg, Kansas, for the payment of 
said check. 

Specification 2: Same form as Specification l; but alleging check 
dated 26 June 1943, for :ii>l5, made and uttered to the same 
payee, and the fraudulent obtaining of $15• 

. Specification 3: Same form as Specification l; but alleging check 
dated 28 June 1943, for $10, made and uttered to the same 
payee, and the fraudulent obtaining of $10. 

Specification 4: Sa.me form as Specification 1; but alleging check 
dated 29 June 1943, for $15, made and.uttered to the same 
pey-ee, and the fraudulent obtaining of $15. 

Specification 51 In that Second Lieutenant Herman E. Stephan, 
Field Artillery, Department of Air Training, Field Artillery 
School, Fort Sill, Oklahoma, did, at Fort \'forth, Texas, on 
or about 1 July 1943, 'With intent ·to defraud, wrongfully and 
unlawfully make and utter to The Blackstone, a hotel, a 
certain check in words and figures as follows, to-wit: 

On 	demand pay Fort Worth, Texas, July 1, 1943. 
to the order of The BLA.CKS TONE $15.00 

Fifteen - - - - .:. - - - - and - - - - - - - 00 Dollars 
with exchange 
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As maker and/or endorser I hereby agree in case this 
check is returned from the bank unpaid to pay protest fees, 
if arry, and a reasonable investigation charge, and in addi
tion, if placed in attorney's hands for collection, to pay 
a reasonable attorney's fee, all exemption laws of the 
State of Texas being hereby waived in the enforcement of 
the above obligation this check being payable where the 
owner and holder of same reside. 

To National Bank Herman E. Stephan 
Name of Ba.pk or Trust Co. 

Pittsburg, Kan. Address 2d Lt - 0-1168092 
City or town and State 

and by reason thereof did fraudulently obtain from The 
Blackstone, a hotel, $15.00 lawful money of the United 
States of the value of $15.00, he, the said Second 
Lieutenant Herman E. Stephan, then well knowing that he did 
not have and not intending that he should have sufficient 
funds in the National Bank, Pittsburg, Kansas, for the pay
~nt of said check. 

Specification 6: Same form as Specification 5; but alleging check 
dated 30 June 1943, for $20, made and uttered to the same 
payee, and the fraudulent obtaining of $20. 

Specification 7: In that Second Lieutenant Herman E. Stephan, 
1''ield Artillery, Department of Air Training, Field Artil 
lery School, F'ort Sill, Oklahoma, did, at Jacksonville, 
Florida, on or about 1 August 1943, with intent to defraud, 
wrongfully and unlawfully make and utter to Hotel George 
Washington, a certain check in words and figures as follows, 
to-wit: 

Pay Jacksonville, Florida, Aug. 1, 1943. 
to the Dollars: Cents 
order of Hotel George Washington . $25 : 00 

100% Air Conditioned • • Optional Use . 
Twenty - Five - - - - - - - and - - ~ - - - - 00 Dollars. 

With Exchange Value Received and Charge to Account of 

To First National Bank I hereby represent that the amount 
drawn for in this draft is on deposit 

Pittsburgh, Penna. 	 with the drawee to ray credit,· free 
from. any claim and acknowledge that 
this amount has been paid to me upon 

· presentation of such facts. 

___L_t Herman E. Stephan . _____ 

-3



(16) 


and by means thereof did fraudulently obtain from Hotel 
George Washington ~25.00 lawful money of the United 
States of the value of ij25.00, he, the said Second 
Lieutenant Henn.an E. Stephan, then well knowing that he 
did not have and not intending that he should have arty 
account with the First National Bank, Pittsburgh, 
Pennsylvania, for the pa;ymen~·of said check. ' 

Specification 8: Same form as Specification 7; but alleging 
check dated 30 July 1943, for $25, made and uttered to 
the same payee, and the fraudulent obtaining of $25. 

Specification 9: Same form as Specification 1; but alleging 
\check dated 27 July 1943, for $25, ma.de and uttered to 
the same payee, and the fraudulent obtaining of ~25. 

He pleaded guilty to and was found guilty of all Charges and Specifi 
cations. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or ro become due, and to be confined at hard 
labor for three years.. The reviewing authority approved the sentence 
and designated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, as the place of confinement. -The record of trial was forwarded 
for action un:ier the 48th Article of War. 

3. Evidence for the prosecution: 

a. Charge 1: The morning report of the Air Training Student 
Officers Fool, Field Artillery School, Fort Sill, Oklahoma, to which 
accused belonged, showed him from duty to absent without leave as of 
24 June 1943. An extract copy of the prison morning report, Military 
Police Compaey, First Service Command, Service Unit, Boston, Massa
chusetts, showed accused from absent without leave to confinement as 
of 24 August 1943. Accordi.J,..g to Captain Robert A• Pike, in charge. of 
officers• personnel at the Field Artillery School, accused had not been 
granted leave during the period of his absence (R. 13-15; Exs. 1 and 2). 

£• Charge II: It was stipulated by a written stipulation 
signed by the trial judge advocate, defense counsel and accused 
that accused made, signed and delivered the checks described 1n'Speci
fications 1 to 9, Charge II and received full face value in cash 
th!refor; that presentment for payment was made with respect to each of 
said checks; that all checks described in the Specifications of Charge 
II were dishonored by the banks upon which dra:wn upon presentment for 
payment; that the reason for dishonor, with respect to the checks 
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described in Specifications 1 to 6, inclusive, was "insufficient funds", 
and with respect to the checks described in Specifications 7 to 9, in
clusive, was "no accountn (R. 15-17; Ex. 3). . 

The checks drawn by accused, c1s stated, were as follows: 
25 June 1943 to The Oklahoma Biltmore Hotel in the sum of $10 (Chg. II, 
Spec. l); 26 June 1943 to The Oklahoma Biltmore Hotel in the sum.of 
$15 (Chg. II, Spec. 2); 28 June 1943 to The Oklahoma Biltmore Hotel in 
the sum of $10 (Chg. II, Spec. 3); 29 Jun~ 1943 to The Oklahoma Biltmore 
Hotel in the sum of $15 (Chg. II, Spec. 4); 1 July 1943 to The Blackstone 
in the sum o! ~iil5 (Chg. II, Spec. 5); 30 June 1943 to The Blackstone in 
the sum of $20 (Chg. II, Spe~. 6); 1 August 1943 to the Hotel George 
Washington in the sum of $25 (Chg. II, Spec. 7); 30 July 1943 to the 
Hotel George Washington in the sum of $25 (Chg. II, Spec. 8); 27 July 
1943 to the Hotel George Washington in the sum of ~25 (Chg. II, Spec. 9). 
(R• 15-17; Exs. 3, 4, 5, 6, 7, 8, 9, 10, 11, 12). 

4. No evidence was offered by the defense. The accused elected to 
remain silent (R. 18-19)• 

5. a. As to Charge I the evidence shows and the plea of guilty 
admits that accused was absent without leave from 24 June 1943 to 24 
August 1943. 

b. As to Specifications 1-9, Charge II, the evidence and stipu
lation show and the plea of guilty admits that accused made and uttered 
nine checks as alleged in the aggregate amount of $160 and received 
full face values in cash therefor, and that in six instances accused 
drew the checks on a bank in which he had insufficient funds to pay t~em, 
and in three instances on a bank in which he had no account. The draw
ing and uttering of the checks under the conditions shown was fraudulent, 
and ·the evidence clearly warrants the conclusion that in each instance , 
accused knew the checks would not be paid on presentation. 

6. The accused is 24 years of age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted service from 
11 June 1941;, appointed temporary second lieutenant, Anzy of the Uhited 
States from Officer Candidate School and active duty, 11 August 1942. 

7. The court was legally constituted. No errors injuriously 
affecting .the substantial rights of the accused were committed during 
the tr-lal. The Board of Review is of the opinion that the record of 
trial is legally suf~icient to support the findings of guilty and the 
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sentence, and.to warrant confinnation of the sentence. Dismissal is 
authorized upon conviction of a violation of the 61st or 96th Article 
of war. 

~A-~ ,Judge Advocate 

, ~~ ,Judge Advocate 

~).\-~,Judge Advocate 
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1st Ind. 

-V~ar ' Department, J.A.G.O., 1 6 NOV 1943 - To the Secretary of war. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Herman E. ~te)han (0-1168092), Field Artillery. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the finc.ings of guilty and the sen
tence, and to warrant confirmation of the sentence. The accused was absent 
without leave for about two months, and made and uttered wi~~ intent to 
defraud 6 checks aggregatiP-e in amount $85, all drawn on a bank in.which he 
had insufficient funds, and 3 checks aggregating in amount $75, all drawn 
on a bank in which he had no checking a9count. I recommend that the sen
tence to dismissal, total forfeitures and confinement at hard lcbor for 
three years be confirmed and carried into execution. 

3. The following letters written by accused in his own behalf have 
been carefully considered: letter#dated 7 October 1943 (see record of 
trial, page 23);·1etter dated 9 October 1943 to the Conunandine General, 
.li:iehth Service Conunand; letter dated 20 October 1943, "Reference General 
Court Martial"; and letter dated 3 .Novamber 1943 to ".Mr. Samuel I. Rosenman". 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recom.mendation made c1.bove. 

'· 
6 	Incls. T. H. Green, 

Incl.1-Record of ·trial. Brigadier General, u. ~. Arrey, 
Incl.2-Dft.ltr. for sig. Acting The Judge Advocate General. 

s/w.
Incl.J-l<'orm oi' action. 

Incl.4-Ltr. to CG, 8th S.G., 


9 Oct. 1943. 

Incl.5-Ltr. fr. Lt. Stephan! 


-20 Oct. 1943 • 

Incl.6-Ltr. to"},Ir. B.osenman~' 


3 Nov. 19l.iJ. 


(Sentence confirmed but confinement reduced to one year. 
G.C.M.O. 24, 13 Jan 1944) 
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WAR DEPARTMENT 
Anrry Service Forces 

In the Office ot The Judge Advocate General 
Washington., D. c. (21) 

SPJGN 

CM 242246 


2 9 OCT 1943 
UNITED STATES 	 ) ARMY Am FORCES 

) EASTERN FLYING TRAINING COMMAND 
v. 	 ) Trial by G.C.M• ., convened at 

) Buckingham Anriy Air Field., 
First Lieutenant HOLLIS P. ) Fort Myers, Florida., 10 · 
FOWLER (0-568182)., Air ) September 1943. Dismissal • • Corps. 	 ) 

OPINION of the BOARD OF REVIEW 

LIPSCOMB., GOLD~ and SLEEPER., Judge Advocates 


l. The Board of Review has evunined the record of trial in the 
ease ot the officer above named and submits this., its opinion., to The 
Judge Advpcate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation or the 	93rd Article of War. 

Specification l: In that First Lieutenant Hollis P-. Fowler., 
Air Corps., 328th Base Headquarters and Air Base Squadron., 
Army Air Forces Flexible Gunnery School., Buckingham 
Arar:, Air Field., Fort Myers., Florida., did., at Fort Myers., 
Florida., on or about 28 July 1943., connnit the crime of 
sodomy by feloniously and against the order of nature 
have carnal connection with Second Lieutenant Maurice 
s. Bower; Air Corps., a member of the male sex., by 
taking Lieutenant Bower•s penis in his mouth. 

Specification 2: In that First Lieutenant Hollis P. Fowler., 
Air Corps., 328th Base Headquarters and Air Basa Squadron., 
A.rrq Air Forces Flexible Gunnery School., Buckingham Army 
Air Field., Fort Myers, Florida., did., at Fort Myers., · 
Florida., on or about 28 July 194.3 commit the crime of 
sodomy by feloniously and against the order of nature 
have carnal connection by rectum with Second Lieutenant 
Maurice s. Bower, Air Corps, a member of the male sex. 

Specification .3: In that First Lieutenant Hollis P. Fowler., 
Air Corps., 328th Base Headquarters and Air Base Squadron, 
A.rrq ~ Forces Flexible Gunnery School., Buckingham }.;nq 
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Air Field., Fort Myers, Florida, did, at Fort Myers, 
Florida, on or about 28 July 1943, commit the crime 
of-sodomy by feloniously and against the order of 
nature have carnal connection with Second Lieutenant 
Maurice s. Bower, Air Corps, a member of the male sex, 
by permitting Lieutenant BOl'f'er to have carnal con
nection by mouth with him on that date. 

CHARGE II: Violation of the 96th Article of war. 
~pacification 1: In that First Lieutenant Hollis P. Fowler., 

Air Corps., 328th Base Headquarters and Air Base Squadron., • 
Army Air Forces Flexible Gunnery School., Buckingham Arirry' 

' 	 Air Field., Fort Myers, Florida., did, at or near Fort 
Myers, Florida, on or about 8 July 1943, wrongfully 
solicit the opportwrl.ty of committing the crime against 
nature by wrongfully offering and seeking to have carnal 
connectiOI} against the order of nature with Sergeant 
Daniel F. Potter., a male person. 

Specification 2: In that First Lieutenant Hollis P. Fowler., 
Air Corps., 328th Base Headquarters anq Air Base Squadron., 
Army Air Forces Flexible Gunnery School., Buckingham .Arrrry 
Air Field., Fort Myers.,·Florida., did., at or near Fort 
Myers., Florida., on or about 28 July 1943., wrongfully 
solicit the opportunity of committing the crime against 
nature by wrongfully offering and seeking to have carnal 
connection against the order of nature with Sergeant 
Daniel F. Potter., a male person. 

He pleaded not guilty to and was found guilty of all Charges and Speciri 

cations. He was sentenced to be dismissed the service. The reviewing 

authority approved the sentence and forwarded the record of trial for 

action under Article of War 48. 


3. The evidence for the prosecution shows that on or about 8 

July 1943 the accused suggested sodomy to Sergeant Daniel F. Potter., invit 

ing him to go to the 11BOQ•. Upon the sergeant's refusal., the accused., 

later in the day., by telephone an-anged for the reluctant sergeant to meet 


· him in the Bradford Hotel., Fort Myers., Florida., at about 2300 o'clock that 
night. When the sergeant entered the hotel room, he found the accused 
undressed and in a state of sexual excitement. The accused embraced him, 
attempted to kiss him and sugg~sted acts of perversion., which the ser
geant declined and soon left upon the pretext of another engagement · 
(R. 10-12). 
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On 28 July 1943, at about 2245 o'clock the accused, Second Lieutenant 
Maurice S. Bower, Air Corps, arid the sergeant assembled.by prearTange
ment, initiated by the accused, in Room 343 of the Bradford Hotel. The 
sergeant's suspicions having been aroused by the matters related in the 
preceding paragraph, which he had reported to other officers, he likewise 
reported the arrangements for 28 July 1943, resulting in three officers 
placing themselves near the door of the room shortly after the sergeant's 
entrance. Upon enter~ the.room, the sergeant found the accused and 
Lieutenant Bower scantily clad. The conversation immediately turned to 
homosexuality and the officers·related their various experiences about in
dulging in such acts. The sergeant was induced to remove all.of his cloth
ing and the accused, returning naked from a shower, with Lieutenant Bower, 
who was then also naked., pushed the two sinele beds in the room together., 
The two officers, while lying on the beds., solicited and entreated the 
sergeant to engage with them in acts of sodany which he refused to do for 
various reasons. The accused and Lieutenant Bower, nevertheless engaged 
in an act of perversion, by the former inserting his penis in the latter's 
rectum. Subsequent thereto, the serc;eant was further solicited to engage 
in such acts. Then the accused •took Lieutenant Bower's penis in his 
mouth.• Further solicitation of the sergeant then ensued during which 
Lieutenant Bower •played" with the sergeant 1s privates before he could push 
him away. Then the accused and Lieutenant Bower engaged in another act, 
this time Lieutenant Bower taking the accused's penis in the former•s 
mouth. These acts were all witnessed by the sergeant who was able to 
see clearly although the lights were intermittently_on and off. When the 
accused was for a second time inserting his penis in Lieutenant Bower I s 
rectum, the sergeant threw open the door and two of the awaiting officers 
rushed into the room but not soon enough to find the two officers in the 
act of sexual perversion, although they were still in the bed together., 
naked. The third officer, who had gone to the hotel lobby for a few 
minutes, appeared shortly thereafter and the three officers wi~ the 
sergeant departed after the accused and Lieutenant Bower had been directed 
to report to a superior officer the following morning (R. 12-23., 23-25., 
25-28). 

Tne· accused, after proper warning, prior to trial had given the 
investigating,officer· two sworn statements in which the accused denied 
both the solicitation of the sergeant.on the two occasions involved and 
the indulgence in acts of perversion with Lieutenant Bower but other
wise coIToborated the sergeant's testimony in material parts. Although
the statements were not admitted into evidence, the investigating officer 
testified about the material. admissions contained therein among which, 
relative to the events in the hotel room on 28 July 1943, ~as •each and 
all or us did do a very limited amount of fumbling around :with our hands• 
(R. ~10). . 

http:sergeant.on
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4. The evidence for the defense shows that one of the accused's 
superior officers had recommended his return to civilian life by resig
nation from the service because the accused had an efficiency rating of 
•superior• and had •great potential production capacity.• The affidavit 
of one of the three officers who entered the room was admitted into 
evidence by stipulation. It relates that the accused had been under 
suspicion of homosexual acts since 20 July 1943 and recites the arrange
ments made for the three officers' appearance in the hotel room on 28 
July 1943 (R. 28, 33-34, and Ex. •l•). 

The accused, after having been advised of his.rights as a witness, 
elected to testify. He denied any solicitation ot Sergeant Potter at 
any time on 8 July 1943 to commit sodomy, but admitted the sergeant's 
brief appearance, at his •off hand• suggestion, in the hotel room on 
such date. He denied that the meetint in the hotel room on the night 
of 28 July 1943 was by his prearrangement. The sergeant repeatedly 
turned the conversation toward homosexuality and repeatedly requested 
the two officers to engage in homosexual acts between them which they 
refused to do. The single beds in the room were pushed together for 
•comfort's sake• antl upon the sergeant again requesting the two officers 
to indulge in acts of perversion the accused got mad and •reached over 
to Lieutenant Bower and told him that Lieutenant Bower wouldn't do any
thing because he didn't have an erection, which was true.a At this 
moment the sergeant threw open the door and 'the,other officers entered 
the room, told the accused and Lieutenant Bower to report to the com
manding officer the next morning, and shortly· departed with the sergeant. 
Neither the accused nor Lieutenant Bower had committed an a~t of sodolD.T 
that night. Upon cross examination, he admitted talking about homosex
uality with the sergeant on s· July 1943 but denied soliciting him to 
engage in such acts. He likewise admitted that on 28 July 1943 all three 
were nakt;,d in the hotel room, claiming that he customarily so.slept and 
that he handled Lieutenant Bower's private part, saying, •I just· gave it· 
a pat.• Prio~ to trial be had submitted his resignation (R. 28-33., 34). 

L:1-eutenant Bower testified that. on·the night of 28 July 1943 no 
homosexual. act was cOl'IIDitted by either himself or the accused and disavORd 
his former written statement to the contrary, attributing the falsity of 
the prior statement to his effort to avoid trial {R. 35-3?). 

,s. Specifications 1,· 2 and 3, Charge I., allege that the accused on 
or about 28 July 1943 at Fort Myers, Florida, •feloniously and against 
the order of nature• committed three separate acts of sodomy with Second 
Lieutenant Bower. The three acts alleged are .the performance of such an 
act per os upon each other and once by the accused upon Lieutenant Bower 
by rectum•. The offenses alleged are defined by the Manual for Courts-
Martial as follows 1 · . · 
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•sodomy consists of sexual connection with any brute animal., 
or in sexual c~c.tion., by rectum or by mouth., by a man with a 
human being. Penetration alone is sufficient and both parties 
may be liable as principals• (M.C.M • ., 19~8., par.· 149!). 

The testimony o! an eye witness to the acts alleged is clear and 
convincing. It is fortified by the circumstances described as prevailing 
in the hotel roam upon the entrance of the other three officers and cotto
borated in certain parts by the testimony of Lieutenant Bower and ad
missions contained in the accused's testimony. Since the arrangements 
for the meeting in the hotel room were made by the accused and Lieutenant 
Bower., 'they were not entrapped because mere preparation to detect the 
perpetration of a crime' is not entrapment if the crime is conceived by 
the accused and not.suggested by the police agent (CM 227195 (1942) 
Bull., JAG 1942., Vol. I., Sec. 395 (35)., page 360). The evidence estab
lishes beyond a reasonable doubt the commission of the offenses alleged 
and amply supports the findings of guilty of Specifications 1., 2 and 3., 
Charge I., and of Charge I. 

6. Speci!'ications 1 and 2., Charge II., allege that the accused at 
FQrt 1,fyers., Florida., on or about 8 July 1943 and again on or about 28 July 
1943 wrongfully solicited and offered to commit the crime of sodomy with 
another male person. The alleged offense~ are charged as violations of 
Article of War 96. The evidence is conclusive that the accused on the 
firs~ occasion solicited the sergeant to engage in acts of perversion 
with him., and that on the second he disported himself' with Lieutenant 
Bower., both nude and upon a large bed., before an enlisted man who had 
disrobed at their request., that they engaged in~ about homosexuality 
with the· enlisted man and that the accused then solicited and sought to 
entice the enlisted man to engage in perverted practices with the accused. 
Such conduct is patently prejudicial of good order and military discipline. 
The evidence., therefore., beyond a reasonable doubt supports the findings 
o! guilty of Charge II and its Specifications. 

7. The accused is about 25 years of age. The War Department records· 
show.that he had enlisted service from 4 February 1942 until 9 December 
1942 when he was commissioned a second lieutenant with active duty as 
an officer from the latter.date and that he was promoted to first lieu
tenant on 3 July 1943. · 

8. The court was legally constituted. No ettors injuriously af'f'ec.t
' 	 'ing the substantial rights ot the accused were committed during the 

trial. For the reasons stated., the Board of Review is of the opinion 
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that the record of trial is legally sufficient to support the findings 
of guilty of all Charges and Specifications and the sentence, and to 
warrant confirmation thereof. Dismissal is authorized upon a conviction 
of a violation of Articles or War 93 or 96. 

~ F. ~ Judge Advocate 

£~.#,$e>:4~ ,· Judge Advocate 
" 

~~~~~~?=~~~~--~~-~-½-...~/~i-p&l::!i!:,=~~------' Judge Advocate 
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. SPJGN 
CM 242246 

1st Ind. 

War Department., J.A.G.o., 	 - To the Secretary of War. 
4- wov 1943 

_1. Herevd.th transmitted for the action of the President are 

the record of trial and the opinion of tne Board of· Review in the 

case of First Lieut,enant Hollis P. Fowler (0-568182)., Air Corps. 


2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient· to support the findings and 
sentence and to warrant confirma ti.on thereof. I recommend that the 
sentence of dismissal be confinned and carried into execution. 

3. Inclosed are a _draft of a letter for your signature, xrana
mitting the record to the .President for his action., and a fonn of 
Executive action designed to carry into ·effect the foregoing recom
mendation, should suc1i action meet with approval. 

T. H. Green, 
Brigadier General, U. S. Army, 

Acting The Judge Advocate General. 
. ' 

3 	Incls. 
Incl 1·.- Record· ol trial. 
Incl 2 - net. of ltr. for 

sig. Sec. of War. 

Incl 3 - Fenn of Executive 


action. 


(~~igned) 

. ---? 

http:Herevd.th




WAR DEPARTMENT 

Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 
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SPJGN 
CM 24225.3 

2 9 OCT 194-3 

UNITED STATES ) ARMY AIR FORCES EASTEHN FLYING 


) TRAINING COML:AND 

v. ) Trial by G. C. M., convened at 

) Buckingham Army Air Field, Fort 

Second Lieutenant MAURICE ) Myers, norida, 4 September 

S. BOOER {0-567.396), Air ) 194'.3. Dismissal, total forfeitures 
Corps. ) ' and confinement for five (5) years. 

~------------------OPINION of the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

I 
l. The Board of Review has examined the record of trial in the case 

of the officer above-named and submits this, its opinion, to The Judge 
Advocate General. 

2. The acc1,1sed was tried upon the foll01Jing Charges and Specifi 
cations: 

CHARGE Is Violation of the 93rd Article of War. 

Specification 1: In that Second Lieutenant Maurice S. Bower, 
.AC, Headqua.rten and Headquarters Squadron 38th Flexible 
Gunnery Training Group, Army Air Forces Flexible Gunnery 
School, Buckingham Army Air Field, Fort Myers, Florida, 
did, at Fort Myers, Florida, on or about 28 July 1943 
commit the crime of sodomy by feloniously and against the 
order of nature have carnal connection with First Lieu
tenant Hollis P. Fowler, Air Corps, by permitting Lieu
tenant Fowler to take Lieutenant Bower's pen,YB in his 
mouth. 

Specification 2, In that Second Lieutenant Maurice S. Bower, 
AC, Headquarters and Headquarters Squadron, 38th Flexible 
Gunnery Training Group, Army Air Forces Flexible Gunnery 
School, Buckingham Armr Air Field, Fort Myers, Florida, 
did, at Fort Myers~ Florida, on or about 28 July 1943, 
commit the crime or sodomy by feloniously and against 
the order or nature have carnal connection with First 
Lieutenant HollisP. Fowler,.Air Corps, by permitting 

. Lieutenant Hollis P. Fowler, Air Corps, to have carnal 
connection with t,he said Lieutenant Maurice s. Bower by 
rectum. 
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Specification 3: In that Second Lieutenant Maurice s. Bower, 
Air Corps, Headquarters and Headquarters Squadron, 38th 
Flexible Gunnery Training Group, Army Air Forces Flexible 
Gunnery School, Buckingham Arm:, Air 'Field, Fort Myers, 
Florida, did, at Fort Myers, Florida, on or about 28 July 
1943, commit the.crime ot sodomy by feloniously and against 
the order or nature have carnal.connection with First Lieu
tenant Hollis P. Fowler, Air Corps, a member ot the male· sex, 
by taking the penys or Lieutenant Fowler in his mouth. 

CHARGE II: · Violation of the 96th Article or War. 

Specification: In that Second Lieutenant Maurice s. Bower, 
Air Corps, Headquarters and Headquarters Squadron, 38th 
Flexible Gunnery Training Group, Army Air Forces Flexible 
Gunnery School, Buckingham Army Air Field, Fort Myers, 
Florida, did, at Fort Myers, Florida, on or about 28 July 
1943, wrongf'ully solicit the opportunity of committing 
the crime agamst nature by wrongfully· 'offering and seeking 
to have carnal connection against the order or nature with 
Sergeant Daniel F. Potter, a male person. 

He pleaded not guilty to and was found guilty ot all Charges and Speci

fications. He was sentenced to be dismissed the service, to forfeit 

all pay and allowances due or to become due and to be confined at bard 

labor at such place as the reviewing authority may direct for five 

years. The reviewing authority approved the sentence and forwarded 

the record ot trial tor action under Article ot War 48. 


3. The evidence tor the prosecution shows that the accused, First 

Lieutenant Hollis P. Fowler, Air Corps, and Sergeant Daniel F. Potter, 

38th Flexible Gunnery Training Group, Army Air Forces Flexible Gunnery 

School, on 28 JulT 1943, at about 2245 o'clock assembled by prearrange

ment, initiated by Lieutenant Fowler, in Room 343 ot the Bradford Hotel, 

Fort Myers, Florida. Sergeant Potter's suspicions as to the purpose or 

the meeting had theretofore been aroused by First Lieutenant Fowler's 

previous actions which he had reported to other officers resulting in 

three officers placing themselves near the door of the room shortly 


. after the sergeant's entrance. Upon entering the room1 the sergeant 
found the accused and Lieutenant Fowler scantily clad. The conversation 
immediately turned to homosexuality and the officers related their various 
experiences about indulging in such acts. ·The sergeant was in~uced to 
remove all of his clothing and the accused,· returning naked from a shmrnr, 
with Lieutenant Fowler, who was then also naked, pushed the two single 
beds in the room together. The two officers, while lying on the beds, 
solicited and entreated the sergeant to engage with them in acts of 
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sodomy which he refused to do for various reaeons. The accused and 
Lieutenant Fowler, nevertheless, engaged in an act or perversion by 
the latter inserting his penis in the former' s rectum. Subsequent 
thereto, the sergeant was f'urther solicited to engage in such acts. 
Then Lieutenant Fowler "took Lt. Bower's penys in his mouth". Further 
solicitation of the sergeant then ensued during which the accused 
•played" with the sergeant's privates before he could push him away. 
Then the accused and LieutellB.Ilt Fowler engaged in another act, this 
time the accused taking Lieutenant Fowler's penis in accused's mouth. 
These acts were all witnessed by the sergeant who was able to see 
clearly although the lights were intermittently on an4 oft. When 
Lieutenant Fowler was tor a second time inserting his penis in the ac
cused's rectum, the sergeant threw open the door and two ot the await
ing officers rushed into the room, but not :soon enough to find the two 
officers in the act or sexual perversion although they were still in 
the bed together, naked. The third of'ticer, who bad gone to the hotel 
lobby f'or a few minutes, appeared shortly thereafter and the three 
otfic~rs with the sergeant departed,a!ter the accused and Lieutenant 
Fowler had been directed to report to a superior officer the following 
morning (R. 9•17, 18·20, 20-22). · 

Two sworn statements or the accused which bad been giTen, after 
proper warning, to, the investigating officer were identified and intro• 
duced into evidence. They contain admiesions by the accused to prior 
acts or perversion which had taken place between him and Lieutenant 
Fowler during the preceding fn months, and a denial or such acts on the 
occasion in question. The admissions otherwi,e corroborate the testimony 
of the sergeant in material parts (R. 6-8; Exs. "A" and "B"). · . . 

4. The evidence tor the defense shows that an officer, who had 
worked with the accused for three months, was or the opinion tbat the 
accused was a taithf'ul and energetic worker whose character waa good. 
The affidavit of one or the three officers who entered the room was ad
mitted into evidence by stipulation. It relates that Lieutenant Fowler . 
had been under suspicion ot homosexual acts since 20 July 1943 and recites 
the arrangements made tor the three officers• appearance in the hotel room 
on 28 July 191.3 (R. 22, 28; Ex. 11111 ). 

Lieutenant Fowler testified that the accused and the sergeant 
came to his room without prearrangement, that the sergeant repeatedly 
brought up the subject or homosexuality and that he asked the two of
ficers to engage in such acts which they refused to do and requested 
him, the sergeant, to go to bed, whereupon the sergeant threw open the 
door, admitting the other three officers. He denied the commission or 
any acts or sodomy with or by the accused on 28 July 1943 and branded as 
false certain assertions in his prior norn statement (R. 22-25). 

The accused, atte:r having been advised or his rights as a 
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witness, elected to make an unsworn statement in which he admitted 
previous conversations with Lieutenant Fowler about homosexuality in 
which Sergeant Potter bad been mentioned. His appearance in the ho~l 
room was not by prearrangement but because or his curiosity about the 
relations between Lieutenant Fowler and the sergeant, who immediately 
upon his arrival directed the conversation toward homosexuality and 
requested the two officers to commit such acts upon each other. The 
single beds bad been pushed together to afford room for all three men 
to sleep and Lieutenant Fowler did not touch him except once when he, 
Lieutenant Fowler, "did make a grab for me", whereupon the accused got 
up from the bed and went over to the door, which the sergeant was 
opening. Observing the other officers entering the room he jumped back 
into the bed and put his race in a. pillow,highly amused. Any conflicts 
between his unsworn statement and those given the investigating officer 
were caused by his "trying to get out of this mess without having a cour't 
martial" by securing a transfer or dismissal (R. 25-27). 

5. Specifications 1, 2 and J,· Charge I, allege that the accused, 
on or about 28 July 1943, at Fort Myers, Florida, "feloniously and 
against the order of nature" connnitted three separate acts of sodomy 
with First Lieutenant Fowler. The three acts alleged are the performance 
of such an act per os upon each other and once by Lieutenant Fowler upon 
the accused by rectum. The offenses alleged are defined by the Manual 
for Courts-Martial as follows: 

"Sodomy consists of sexual connection with any brute 

animal, or in sexual connection, by rectum or by mouth, by 

a man with a human being. Penetration alone is sufficient 

and both parties may be liable as principals." (MCM, 1928, 

par. 149EJ 


The testimony or an eyewitnesa to the acts alleged is clear and convincing. 
It is fortified by the circumstances described as prevailing in the hotel 
room upon the entrance of the othor three officers and corroborated in 
certain parts by the testimony of Lieutenant Fowler and admissions oont~i~~d 
in the accused's unsworn statement while the accused's aptitude for perversion 
is admitted in his sworn statement given to the investigating officer. Sinca 
the Jrrangements tor the meeting in the hotel room were made by Lieutenunt 
Fowler and the accused, they were not entrapped because mere preparation to 
detect the perpetration of a crime is not entrapment if the crime is con
ceived by the accused and not suggested by the police agent (CM 2Z7195 (1942) 
Bull. JAG, 1942, Vol. I, sec. 395 (35), p. 360). The evidence establishes 
beyond a reasonable doubt the commission of the offenses alleged .and amply 
supports the findings of guilty of Specifications 1, 2 and 3, Charge I, and 
or Charge I. 

· 6.' The Specification, Charge II, alleges that the accused, at Fort 
Myers, Florida, on or about 28 July 1943, wrongfully solicited and of'fcreJ. 
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to commit the crime of sodODJY' with another male person. The alleged 
offense is charged as a violation of Article of War 96. The evidence 
is conclusive that the accused on the occasion in question disported 
himself with Lieutenant Fowler, both nude and upon a large bed, before 
an enlisted man who had disrobed at their request, that they engaged 
in talk about homosexuality with the enlisted man and that the accused 
solicited and sought to entice the enlisted man to engage in perverted 
practices with the accused. Such conduct is patently prejudicial of 
good order and military discipline. ·The evidence, therefore, beyond a 
reasonable doubt supports the·findings or guilty of Charge II and its 
Specification. 

7. The accused is about 26 years of age. The War Department 
records show that he had enlisted service from 9 January 1942 until 
9 December 1942 when he was commissioned a second lieutenant and that 
he has been on active duty as an officer from the latter date. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial. rights of the accused were committed during 
the trial. For the reasons stated, the Board of Review is of the opinion 
that the record or trial is legally sufficient to support the findings of 
guilty of all Charges and Specifications and the sentence, and to warrant 
confirmation thereof. Dismissal is authorized upon a conviction or a 
violation of Article of l'lar 9.3 or 96. · 
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SPJGN 
CM 242253 

1st Ind. 

War Departnent, J .A.G.O. ,4 ·· NOV 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant 11aurice S. Bower (0-567396), Air Corps • 

.2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support t.li.e findings and 
sentence and to warrant confirmation thereof. I reconmend that the 
sentence be confirmed and carried into execution and that the Eastern 
.Branch, United States Disciplinary Barracks, Beekman, New York, be 
designated as the pJa. ce of confinement. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the. record to ·the President for his action and a form of 
Executive action designed to carry 1nto effect the foregoing recom
mendation, should such action meet with approval. 

T. II. Green, 
Brigadier General, U. S. Army, 

Acting The Judge Advocate General. 

3 	Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 

Incl 3 - Fonn of Executive 


action. 


(Resigned) 



------------
-------

WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington., D. C. 
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SPJGN 
CM 242312 

5 fJO\I J943 
UNITED STATES ) THIRD AIR FORCE 

) 
v. ) Trial by G.C.M., convened at 

) Myrtle Beach Bombing Range., 
First Lieutenant MORTON ) South Carolina., 13 and 31 
(NMI) GILBERT (0-568289)., ) August 1943. Dismissal and 
Air Corps. · ) confinement for three (3) 

) I years. Disciplinary Barracks. 

OPINION of the BOARD OF P.EVIDY 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

' 
1.1 The record of trial in the case of the officer named above 

has been examined by the Board of Review and the Board submits this, 
its opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 94th Article of War. 

Specification: In that 1st Lieutenant Morton (N'iAI) Gilbert, 
573rd Bombardment Squadron 391st Bombardment Group (M) 
ill', Myrtle Beach Bombing Range, Myrtle Beach, s. c. 
did at Myrtle Beach Bombing Range, MyrtJ.e Beach, S. C. 
on or about July 31, 1943.,. feloniously take, steal and 
carry away currency of the value of about Two Hundred 
One Dollars (201.90) and Ninety Cents., property of the 
United States, furnished and intended for the Military 
Service thereof. 

CHARGE II: Violation 0£ the 93rd Article of war. 

Specification: In that 1st Lieutenant Morton (NMI) Gilbert, 
573rd Bombardment Squadron, 391st Bombardment Group (M), 
did.,-at MacDill Field, Tampa., Florida., and at Myrtle 
Beach Bombing Range, Myrtle Beach., South Carolina, 
during the period from March 1, 1943, to present., felon
iously take, steal and carry away personal property of 
fellow officers of his squadron, including currency., 
value about SIX OOLLARS the property of CAPTAIN CHARLES 
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B. HODGES, JR.; currency, value about 5.00 
the property of CAP'fAIN CHARLES B. HODGI:S JR.; cur
rency, value about 2.00 the property of CAPTtIN 
CHARLES B. HODGES, JR,; currency, va,1.ue about .oo 
the property of CAPTAIN CHARLF.S B. HODGES JR.; a 
PORTABLE radio, property of LI11J1'ENANT JAMES F. 
ARMS'l'RONO, value about ~,25.00 ; a G. I, watch, 
property of LT. ROBE.R.'l' F. LEMMON , value about 

¢~50.00 ; and certain articles of clothing to wits. 
One (1) pair tropical worsted trousers value about 
1'EN DOLLARS ($10,0q) the property of LIEUTENANT B, .F •. 
WILLIAMSJ One {l) tropical worsted shirt, currency 
value about EiGH'r DOLLARS (tS,oo), the property of 
LIEUTENAN'l: B. F. VlILLIAMSJ One (l) tropical worsted 
shirt, currency value about EIGHT OOLLARS ($8,00), the 
property of LIEUTENANT L. V. LANEJ One (l) tropical. 
woreted·trousers, currency value about TEN DOLLARS 
($10,00) the property of LIEUTENANT L. V. IANE. 

The accused'pleaded not guilty to and was found guilty of the Charge1 and' 

Specifications thereunder. He was sentenced to be diernis~ed tho ~ervico, 

to· t'orfeit all pay and allowances due or to become dut Md to be eonf'ined 

at hard labor at such place as the reviewing authority misht direct for 

a period of 'three years. The reviewing ~uthority ~pproved cnly,10 

much ot the'tindins of guilty cf tho Spe0ification, Cha.rt@ ,II a; in• 

volvea a finding of suilty ot the larceny of a p0rt~bl1 r~d10, ef ~om@ 

value, the pr0pert7 of Li•utena.nt Ja.men F, AnnmtronG, and a p3ir et 

trousers and a ehirt, ot 10me valw,1• tho property of Licmtena.nt !:l, F, 

Williwns, at tho t:Lmo, pla.oe and. under tho 01:rc:nmrnta.neelll all@~ed, 

approved tho 6@ntenco, de1i;nat@d the United St&telll Di;eiplin~ey BM'

raeks, Fort Le~venworth, Kan1afi, a; the pl~oe et eent'in@m@nt gnd fe:rw~r~@d · 

th@ :record ct trial for Aetion under Artiel@ er WM' 48, 


3!, Tho evidena@ tcr the prcieeutien eeneernin~ the ~p@e1f1ijijt1€n 1
Ch~;e I, ihOWfi that en 31 July l94J, the &Q@U~@d, wh~ W~§ §@fVin! ~§ 

adjutant of the S7Jrd !orn~~a.11ent ~quifY'oo, w~~ r~tl\U~§t€Hl tiy ti@ut@nMt 
William E, w00ten to tfYM>d eertMn p31fgll money whil@ h@, ~ml ffl@V@rM
ether@ whe h~d b@@n ~rM!~ th@ mQn@y in @nv@lgp@§, .l@ft th@ gr~ani~a~
tien 111 orderly room te &1@our@ a. Oo~~Ct1l~, 'rh@ ~@~U§@g'ei,~~@pt@d th@ 
re~pon;1~jl1W Md tho U@\lP 1n ~hM'~@gf.th@ fflQil@f W@nt 9Yt tg ~fQ~'\W@ f@s 
fr@§hm~nt~. At the ll!- tim@ ~@rf3@Mt Joon H, iEll~Hi &r@gt@r,i Privet@ 

, F1rijt dla§I J@rome 0~§@ to ~\lal'Q th@ moo@f in qY@§tign, in@ mgMJ haG ~@~n
a.rr~@d 1n envelgp@@ &e@@rflin~ to th@ §@riM nwnb@r§ @t th@ va.ri9Y§ @ill§,
DYrin~ th@ prgQ@§§ @f &rr~inij th@ moo@11 tn@r@ ~.pp@ar@g t@ t@ a §fiijf\e~@ 
or Ul01 Il@Q@§§it&\in! A f@@b@Gk, DY:rin~ thi§ f@@h@@k1 §~r~aflt Joon Ha 
Boleu, who wa.1;1 &HiatinS in the OQYntin1 ot th@ meooy Nmark~a in the. 

mailto:hM'~@gf.th
http:Licmtena.nt
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presence of the accused that Sergeant Parnell was receiving ua large 
pay this month". After the group who had been arranging the money left 
the orderly room the accused took a position in front of the money with 
his back, to it. Private Gase, who was also watching the money decided 
that the accused had taken responsibility for the money upon himself, 
and resumed work at his typewriter. While typing, Private Gase•s back 
was toward the accused. After about-5 minutes, the accused asked Private 
Gase to resume watching the money and _then lef~ the orderly room. A 
short time thereafter, after those in. ·charge of the money had paid about 
fifteen men, First Lieutenant Echvard J. Keehley discovered that the 
envelope of Sergeant Parnell was missing. The evidence shows that 
because $10 of the moneyhadbeen originally misplaced and because during 
the checking prqcess Sergeant Boles had remarked that Sergeant Parnell was 
receivin~ fla large pay for this month•, that Lieutenant Keehley definitely 
remembered that $201.90 had been placed in Sergeant Parnell's envelope. 
The serial number of the missing bills was also shown by checking the number 
of the bills of the pay of the technical sergeant who preceded and who 
followed Sergeant Parnell on the payroll (R. 5-111 66-67}. 

On the day following the incident described Lieutenant Keehley ex

plained the loss of the money to Captain Charles B. Hodges, the squadron's 

intelligence office~, and accompanied by Captain James A. Sullens, they 

went to the accused's room which was located in a private dwelling. The 

dwelling in question had been leased by Captain Hodges and the expense 

of the lease was shared by the eight officers who livea there. The rooms 

of the dwelling were so arranged that it was customary for Captain Hodges 

to pass through the room occupied by the accused in going from his own 

room to the living room. The room and closet used by the accused were 

searched and the missing money found by Captain Sullens in a blouse 

owned by the accused which was hanging in his closet. captain Hodges saw 

Captain Sullens when the latter discovered the money. Although the 


- evidence shows that a Lieutenant Armstrong shared the accused's room, it 
was further shO\m that Lieutenant Armstrong had just moved into the room 
and did not have a blouse in the closet at that time. The money was taken 
to the office of the provost marshal and later delivered to Lieutenant 
Keehl~y who identified it by the serial numbers·thereon as being the money 
missing fro~ the pay envelope in question. The money was offered in evidence 
over the objection of the defense that it had been illegally obtained in 
violation of the Fourth Amendment of the Constitution of the United States. 
The defense cited section 395 ('Z7) Digest of Opinions of The Judge Advocate 
General, 1912-1940 edition, in support of its objections (R. 11-14, 11-21, 
21-25, Z7-29). "' 

b. The evidence for the prosecution concerning the findings of 

guilty of the Specification, Charge II, which were approved by the 

reviewine authority, showsthat en or about·1 August 1943, Captain 

Hodges, in company with three other officers searched the quarters of 
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the accused and found there various articles which were apparently 
in the possession of the accused. In the.closet used by the accused 
they found a pair of trousers and a shirt which were branded with the 
initials •B.F.Y{. 11 which were shown to be the property of Lieutenant 
n. F. Williams and to have been removed from his possession without 
his consent sometime during the month of July 1943. Similarly., a _ 
General Electric radio., which was shown to be the property of Lieutenant 
James F. Armstrong and to have been taken from his quarters and custody 
without his consent in July 1943., was found locked in the accused's 
~A-3 bag• (Exs. D., E., F; R. 3'3-'Jl., 44-47., 48-51). 

4. The accused., after his rights relative to testifying or remain
ing silent had been explained to hL~., testified that on Saturday morning., 
31 July 1943., Lieutenant Keehley came to his office to prepare the 
the payroll and the accused had to get out. While he was still there., 
however., Lieuten-a.nt· Keehley mentioned that he was short ~.10 and that 
he would have to go through the envelopes again. The accused watched 
the work on the envelopes for a time and until he heard them say that 
they had found their error. Lieutenant Keehley asked the accused if 
he would watch the envelopes while he., Ll.eutenant Keehley., went out for 
a 8 Cokex. The accused replied in th~ negative stating that he was going 
•over to operations•. The accused also heard Sergeant Boles tell ~Jerry" 
to watch the envelopes; Before the accused·left the office he told 
Private Gase to watch the envelopes. When questioned relative to the 
radio which had been found in his room., the accused said that all he 
knew about it was "what they say they found0 He denied owning a • 

padlock or ever having placed one on his bag. He testified that he was 
'Zl years of age and that before entering the Army he worked for a 
collection agency. He asserted that he had about $2400 in his father's 
bank account. When cross-examined by the prosecution as to how the 
money had gotten into his blouse and as to how the clothing in question 
had gotten into his room, the accused asserted that he suspected Captain 
Hodges. He gave as a basis for his suspicion an assertion that he had 
on a previous occasion told Captain Hodges that he did not like ·him very 
much. He also testified that Captain Hodges had been angry with him 
on one occasion. When asked by a member of the court if he thought 
Captain Hodges hated him enough to place the missing money in hi~ blouse., 
the accused replied that he had "formed any sort of opinion" (R; 56-66). 

I 

5. The Specification., Charge I., alleges that the accused on or 
about 31 July 1943., feloniously stole f,201.90, property of the United· 
States., furnished and intended for the military, service. The evidence 
shows very·clearly that the accused had an opportunity to take the 
money in question during the time he was supposedly guarding the · 
money. Furthermore the money was found shortly thereafter in the 
accused's blouse. These facts justify the inference that the money 
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found in the blouse of' the accused was taken by him with the felonious 
intent to permanently deprive the owner of his property therein. The 
Judge Advocate General has repeatedly held that the unexplained possession 
of recently stolen money affords sufficient basis for a finding of guilty 
of theft (par. 451 (YI) Dig. Ops. JAG, 1912-40). The evidence establishes 
all of the elements of larceny and.sustains, beyond a reasonable doubt, 
the findings of guilty of the Specification, Charge I and Charge I. 

6. The Specification, Charge II, alleges that the accused did, 
nbetween 1 March 1943, and the present" (the date of the filing of the 
charges, 1 August 1943), feloniously, take, steal and carry away 
various items of money and property from five different officers, includ
ing a pair of trousers of the value of $10 and one shirt of the value 
of $8, the property of Ueutenant B. F. Williams, and one portable radio 
of the value of $25, the property of Lieutenant James F. Arm.strong. Since 

· the reviewing authority approved only the findings of guilty conceraj.ng 
'the 	two thefts from Lieutenant Williams and Lieutenant Arm.strong, the 
addi~ional allegations are not discussed. The evidence shows that the 
three items specified were removed from the possession of the officers 
named during the month of July without their permission or consent and 
that they were found thereafter on 1 August 1943, in the possession of 
the accused. These facts give rise to the· compelling inference that 
the shirt, trousers and radio were stolen.by the accused as alleged, 
sustaining, beyond a reasonable·doubt, the findings of guilty as approved 
by the reviewing authority. · · 

Although the above Specification may have been designed to allege 
one offense involving thefts from five different persons during one_ 
transaction, its language does not allege either directly or by reason
able intendment that-the various articles were stolen at the same time 
and from the same place. The Specification appears, therefore, to be 
multifarious as alleging five offenses in one Specification, and likewise 
the findings as approved by the reviewing authority are duplicitious. The 
Man'ual. states, however, that, 

nNo finding or sentence need be disapproved solely 

because a specification is defective if the facts alleged 

therein and reasonably implied therefrom constitute an 

offense, unless it appears from the' record that the ac

cused was in fact misled by ·such defect, or that his 

substantial rights were in fact otherwise injuriously 

a.f'fected thereby-9 (M.C.M., 1928, par. 8'7£). 


Since in the present case it does not appear that the accused was misled 
°b'J any defect appearing in the Specification in question, or that his 
substantial rights were injuriously affected thereby, the procedural error 
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may be regarded as harmless. 

7. The defense objected.to the introduction of all evidence which 

·was obtained by a search of the accused's room on the ground that it 

was inadmissible as having been procured in violation of the Fourth. 


· Amendment to the United States Constit1,1tion. In support of its ob
jection, the defense cited an opinion of The Judge Advocate General 
which holds that evidence procured by a military policeman without 
a search warrant from a soldier's private dwelling, which was not on 
a military reservation, was an invasion of the soldier's constitutional. 
rights which rendered the evidence so obtained inadmissible (par. 395 
(Zl), Dig, Ops. JAG, 1912~40). Obviously, the case relied upon by the 
defense is based upon the asswnption that the provisions.of the Fourth 
Amendment protect the soldier from abusive~search and seizure by 
military authorities in the same manner that it se0ks to protect the 
private citizen from unlawful search and seizure b:· agents of the 
.Feder.al Government. 	 Although the factual differences between-the present 

case.and the case cited make an examination into the coITectness of the 

above asswnption unnecessary, the importance of the evidentiary rule in 

question requires that it be carefully examined. 


Wigmore states that under the rules of the common law, n* **it 
has long been established that the admissibility of evidence is not 
affectedby the illegality of the means through 'Which the party has been 
enabled to obtain the evidenceu. In referring to evidence illegally 
obtained, he adds that flthe illegality is by no means condoned; it is 
merely ignored0 (Wigmore on Evidence, 3rd Ed., sec. 2183), The theory of 
this coIID11on law rule is that the competency of evidence depends upon its 
probative value rather than upon the circwnstances under·which,it was 
procured. The Federal court has, however, in Boyd v. U.S. (1885), 116 
U.S. 616, 6 Sup. Ct, 524; Weeks v. U.S. (1914), 232, U.S. 383, 34 Sup. 
Ct, 341; Silverthorne Lumber Co. v. U.S. 257, U.S. 385, 40 Sup. Ct. 182; 
and in similar cases promulgated the rule that evidence unlawfully procured 
through the wrongful search and seizure of an agent of the Federal Govern
ment was inadmissible as evidence in a prosecution against the person 
against whom the wrongful search was directed (see Wigrnore on,Evidence, 
sec, 2183 and Wharton's Criminal Evidence, sec. 373 and the cases therein 
cited). This rule, which has been referred to as the Federal rule, has 
been held, however, not to prevent the use of evidence procured by an 
unlawful search by a private individual as distinguished from a Federal law 
enforcing agent (Bacon v. U.S. 97 Fed. 35; Burdeau v. McDowell, 41 Sup. 
Ct, 'Y74, 256 U.S. 465, 13 A,L,R. 1159), Furthermore, for the purposes of 
tnis rule the state authorities are considered in the Federal courts as 
strangeIS and evidence unlawfully procured 1:y them has been held to be 
admissible (Weeks v. U.S. 232 U.S. 383, 58 L, Ed, 652; Rice v. U.S. 251 F. 
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778, writ of certiorari denied in 248 U.S. 574). Likewise, it has 
been held that evidence illegally obtained by Federal law enforcing 
officers was not inadniissible in a state court under a state con
stitutional provision similar to•the provisions of the Fourth Amend
ment (State v. Gardner, 77 Mont. 8, 249 P. 574, 52 A.L.R. 454). 

Since in the present case, the search of the accused's room was 
conducted by officers "Who were not a part.of a military law enforcement 
group, they should, u.~der t.~~ precedents of the Federal courts, be 
regarded as having made the search of the accused's room in their 
private capacities as contradistinguished from military police office~s 
or military law enforcing officers. Under the precedents,therefore, 
both of the Federalrule as well as those of the common law, tha evidence 
in question was clearly admissible. 

· 8. The records of the office of The Adjutant General show the 
accused to be approximately 26 years of age. He was born in Poland 
and appears to 4ave been naturalized as a citizen of the United States 
under the name of Morris Gomelinsky on 28 April 1928. He entered the 
military service on 2 February 194~ and was commissioned a second 
lieutenant, Army of the United States, on 9 December 1942. 

9. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during· 
the trial. In the opinion of the Board of Review, -the record of trial 
is legally sufficient to support the findings and the sentence and to 
warrant confirmation thereof. A sentence of dismissal-is authorized 
upon a conviction of a violation of Article of War 93 or 94. 

Judge Advocate ·~c.:e~. 
(/ 

_4~..;;.~---=:;.:'::;.:.__~_.,...,_~_...;~-::;;..;:=::.--,, Judge Advocate 

.~~'
Judge Advocate 

'; :-,. ,·-,. 
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1st Ind. 

Viar Department, J .A.G~O. ,1 6 ~OV 1943 - To the Secretary of War. 

1. Here;ith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of First Lieutenant ruorton (NI.U) Gilbert (0-568289), Air Corps. 

-
2. I concur in the opinion of. the Board of Review that the 

record of trial is legally sufficient to support the findings as 
approved by the reviewing authority, legally sufficient to support 
the sentence and to warrant confirmation thereof. I recommend that 

. the sentence be confirmed and carried into execut5-on and that the 
Eastern Branch, United States Disciplinary Barracks, Beelanan, New 
York, be designated as·the place of confinement.I . . 

3. Careful consideration has been given to four letters 
from the accused; two addressed ·to Colonel R. E. Kunkel, Judge Advo
cate General's Department, one to The Judge Advocate General and one. 
to The Adjutant General. Consideration has also been given to two 
affidavits forwarded by the accused and signed by First Lieutenant 
Louis J. Lizerman, Air Corps, and Corporal Paul v. Donner. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for s action, and a form of 
Executive action designed to carry int ef ect the foregoing recom
mendation, should such action meet wi 

T. H. Green, 
Brigadier General, u. s. Army, 

8 Incls. Acting The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. of ltr. for 

sig. Sec. of War. 
Incl.3-Form of action. 
Incl.4-Two ltrs. fr. accused,ad

dressed to Colonel R. E. Kunkel. 
Incl.5-Ltr~ fr. accused addressed to 

. The Judge Advocate General. 
Incl.6-Ltr. fr. accused addressed to 

The Adjutant General. 

Incl.7-Affidavit signed by Lt. Lizerman. 

Incl.8-Affidavit signed by Cpl. Donner. 


(Sentence·confirmed. o.c.M.o. 391, 21 reo·1943) 
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6 NOV 1943 

UNITED STATES ) THIRD AIR FORCE 
) 

v. 

Second Lieutenant AUGUST 
C. GREBE, Jr. (0-744191),
Air Corps. 

) 
) 
) 

~ 

Trial by G.C.M., convened at 
Columbia Army Air Base, 
Columbia, South Carolin~, 

- 13 September 1943. Dismissal 
and total forfeitures. 

OPINION or the BOARD OF REVIEW 
LY0If, HILL and ANDREWS, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examil:i.ed by the Board of Review and the Board submits this,· its 
opinion, to The Judge Advocate General. 

2. A~cused was tried upon the following Charges and Specifications, 

CHARGE I: Violation of the 64th Article ot War. 

Specification: In that 2nd Lieutenant August c. Grebe, Jr., three 
hundred and seventy eighth Bombardment Squadron (M) All', three 
hundred and ninth Bombardment Group (Ai) AAF, having received · 

. a lawful command fl-om· 1st Lt. App J. Lowery, his superior 
officer, to report at once to Lt. Lowery, did, at Columbia, 
South Carolina, on or about 25 July 1943, .willfully disobey 
same. 

CHARGE ll: Violation of the 95th Article or War. 

Specification: In that 2nd Lieutenant August c. Grebe,·Jr., three 
hundred and seventy eighth Bombardment Squadron (M) AAF~ three 
hundred and ninth Bombardment Group (M) AA:F, did, at Columbia, 
South Carolina on or about 25 July 1943, conduct himself in a 
manner unbecoming an officer and a gentleman, in that, with 
intent to secrete himself, he did falsely register at the Wade 
Hampton Hotel, Columbia, South Carolina under the assumed name· 
or William H. Kenney, 904 w. 28th St., Los Angeles, California. 

CHARGE III: Violation of the 58th Article of War. 

Specification: In that 2nd Lieutenant August C. Grebe, Jr.f 378th 
Bombardment Squadron (M) AAF, 309th Bombardment Group (MJ AAF, 
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did, at Columbia Army Ai~ Base, Colmnbi#a, South Carolina, on 
or about 24 July 1943, desert the service of the United States 
by absenting himself without proper leave from his organiza
tion with intent to avoid hazardous duty, to witi training 
a.a a student bombardier, and did remain absent in desertion 
until he surrendered himself' at Columbia Army Air Base, 
Columbia, South Carolina on or about 29 July 1943. 

Accused pleaded guilty to the Specification of Charge I except the word 
0 comma.nd" and the words llwilfully disobey same•, substituting therefor 
respectively the word "order• and the words "did fail to obey the s a.me" J 
of the excepted words not guilty, of the substituted words guilty, and 
not guilty of Charge I but guilty of a violation of Article of War 96J 
not guilty of the Specification of Charge II and not guilty of Charge II; 
and guilty of the Speciflcation of Charge III except the words "desert the 
service of the United Statea by absenting himself without proper leave from 
his organization with intent to avoid hazardous duty. to wit: training 
as a student bombardier, and did remain absent in desertion11

, substituting 
therefor the words "remain absent from his organization without proper 
leave"; of the excepted words not guilty, of the substituted words guilty, 
and not guilty of Charge III but guilty of a violation of Article of War 61. 
He was found•guilty of Charge I and its Specification1 guilty of the Speci
fication of' Charge II and not guilty of' Charge II but guilty of a violation 
of' Article of War 96; and guilty of the Specification of Charge III except 
the words 0 desert the service of the United States by absenting himself' 
without proper !eave from his organization with intent to avoid hazardous 
duty, to wita training as a student bombardier, and did remain absent in 
desertion". substituting therefor the words "without proper leave absent 
him.self from his organization at Columbia Army Air Base"; of the excepted 
words not guilty, of the substituted words guilty, and not guilty of' Charge 
III but guilty of a violation of Article of War 61. No evidence of' previous 
convictions was introduced. He was sentenced to dismissal and total for
feitures. The reviewing authority approved the sentence and forwarded the 
record of trial for action under Article of War 48. 

3. Evidence offered by the prosecution showed that accused is a 
second lieutenant, Air Corps, 378th Bomb Squadron, 309th Bomb Group, sta
tioned-at Columbia. Army Air Base, Columbia, South Carolina (R.7,31). · 
First Lieutenant App L. Lowery, Air Corps, the Adjutant of the 378th Bomb 
Squadron, testified that on 24 July 1943 accused was not present f'or duty 
with his organization, that he went to, aoou.sed •s barracks~ aild that ac
cused was not there at that tine {R.7,8,35). 

· 1il.jor. James M. Huntsman, Air Corps, was the oommanding officer of the 
3'78th Bomb Squadron and he identified an extract copy of' the morning report 
of that organization, authenticated by him, which contained entries showing 
accused "duty to AWOL 2330, 23rd, July 29, 1943 11 , and "AWOL, to restricted to 
CAAB, 120011 

, July 29, 1943. This witneas testU'.iad that accused's absence 
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from his organization from 24 to 29 July was known to him by reason ·ot 
reports he had received and that he did not see aocused in his organiza
tion from 24 to 28 ·.1u1y inclusive (R.l2,l3J :t:x. D). 

It was stipulated that on 24 July 1943 aocused registered at the 
Narmac Ibtel, Columbia, South Carolina (R.6). On 25 July, Lieutenant 
Lowery, a.rter a telephone conversation with the executive officer pf the 
309th Bomb Group, telephoned the Marmac I:htel, asked fol'. Lieutenant Grebe, 
and was connected ·with a person who .said that he was Lieutenant Grebe of · 
the 378th Bomb Squadron. Lieutenant Lowery testified ~s to his conv~rsa.tion 
with this persona "I told him to report to me i:mmediately. He asked, then, 
who he was spealdne; to. I told him 'Lt. Loweey, the Adjutant• and he said 
that he would report". Lieutenant Lawery also testified that aooused did 
not report to him subsequent to 25 July but that aooused reported back to 
his or~anization on 29 July. AB far as Lieutenant Lowery knew, accused 
did not have permission to be in town (R.8,9,11). 

It was stipulated that on 26 July at 1 a.m~ accused registered under 
the assumed name of "1lfillia.m H. Kenney", giving ~s address as 904 West 
28th Street, Los Angeles, California, at the Yfade.~pton Hot~l, and at 
l a.m. on 27 July 1943 again registered under the. t3ame ass ume.d name at:· 
the same hotel (R.6,7). · 

On 29 July accused reported to Major Huntsman, his oomnanding officer, 
and told him that he had previously reported to "Colonel Nedwed". Accused 
stated to lfa.jor Huntsman that Colonel Medwed had directed accused to report 
to I:.;a,jor Huntsman. After being advised of his rights by ];~jor Huntsman, 
accused stated that he had been absent for "possibly 8 days 11 

, that he had 
been at the 1.18.rmao Hotel, had checked ·out and gone to the Wade Hampton 
where he had registered under the name ot "Kinney" (R.13). 

Colonel John L. Ned.wed, Air Corps, Headquarters, 309th Bomb Group, 
testified that on the morning of' 29 July accused walked into his office 
and said that he 'had a problem to discuss, that ha had been absent from 
Colonel Ned.wed's command for about 8 days. Colo~el Nedwed, after warning 
aocu.sed that anything he told might be used agaiMt him, asked what the 
trouble was. Accused thereupon stated that he was afraid to fly and had 
not flown since he reported for duty to the 309th Bomb Group. Answering 
speoifio questions aoou.sed said that he realized the seriousness ot an offioer 
going absent vdthout leave and that he had personally received "that ordern 
from Ueutemnt Lowery to return to the Base and report to him. Colonel 
Nedwed asked accused if he was familiar with the procedure tor grounding 
officers, taking them off flying status and reclassifying them, if' for any 
reason they did not want to fly or could not tly, and f'Urther asked aoou.sed 
why he did not go through that procedure 11rather than going AYiOL and staying 
downtown". To this aocused-"still maintained that he was afraid to fly and 
was too proud to admit it" (R.31-33). . 
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Second Lieutenants Nelson E. Gibson and Riobard D. Gardner, both of 
the Air Corps and members of the 378th Bomb Squadron, testified tor ac
cused (R.37,46). Both of these officers had trained with aooused a.t 
Victorville and Carlsbad, New Mexico, before they all ·came to Columbia. 
Army Air Base for a continuation of their training. They stated that a 
bad aooident had occurred a few days before they left Carlsbad, at which 
time accused said "he didn't intend to fly after that accident". They 
felt that accused was going to "ground himself", that he a.ppa.rently had 
"lost his nerve 11. They talked to accused about continuing on· as a bom
bardier and aooused oame a.long with them to Columbia. Army Air Base. They 
saw and talked with aooused 11in town" on 20 July and once or twice. there
after. Accused told them that as soon as he could make up his mind what 
to do with respect to flying, he was going to return (to his statio~; 
that he would "come back when he got things straight in his own mind"• 
After the accident at Carlsbad, accused had one required flight remaining 
on his training schedule. Accused ma.de this flight "under persuasion by 
Lieutenants Gibson and Gardner" (R.37-42,46-52 ). 

Accused testified in his own behalf. He said that a.t Carlsbad, "we 
went up on our first mission". He continued z 

•The pilot got his orders turned around and we had a longer mission 
than we intended to do. When we had almost completed his calibration 
hop that he thought we were supposed to make he found we were:·supposed .. 
to go over a shorter route and cover a shorter distance, and conse
quently we had to go back and oover that distance, and after that 
had happened this pilot had been in the air quite awhile and came 
in for a landing and the plane oame in, hit the ground, and bounced 
up in the air 20, 30 or 40 feet, came down and hit again and then 
the pilot shifted the throttles and came around the field and ma.de 
another landing. I had never gone through'anything like that be
fore and· it worried me. From then on in. each time we ca.me in for 
a landing. why, I would be worried about them. Finally, just before 
our last mission there were a couple of :friends or mine who were in 
quite a bad accident. They were pretty well out up and the pilot 
and oo-pilot were killed. I didn't learn about it until the next 
morning and when I did learn about it why I said 'this is it. I don't 
think I can go through with this anymore• and my friends, Lt. Gardner, 
Lt. Gibson and there were a oouple,of others, said 'w'iell you only 
have one more mission to go, you might as well stick it out. 1 Well, 
after so much of that talk, I decided it would be a. good thing to 
lea-y-e there and get in bigger ships and maybe I could strai~ten 
this thing out. So consequently I did go up on that last mission. 
It was a night mission and I came back all right. Then we came down 
here and all of this time I was trying to build myself up so :z; oould 
take this flying business. When I got down here I knew I had to · 
make some sort of a decision because I guess it was those landings 
and the crackup my friends were in that started mo to thinking 
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that maybe I wasn't cut out for this flying businessN (R.53-54). 

Aocused explained further that after his arrival at Columbia Army Ail" 
Ba.se during the first few days there was an .aocident where 5 men were 
killedJ that he had_ progressed in his training so tha·t; he had had 9 hours 
ot "bomb trainer" and lacked 1 hour before he "checked out". He ·said he 
knew he wa.s reaching a period when he would be called on to fly and to 
complete that 1 hour, so that on about 20 July he went 11 in tov-m" and 
was there. except for a few minutes "on the 24th to get some clothes",, 
until he reported to Colonel Nedwed. _ Accused told the court that he 
figur~d he coulq not go·on_a.s in the past and did not "want to let down 
the fellows"that he "had gone all the way through cadet training with 
• • • and see them ta.tee it every day and • • • have this fear :uwself". 
Ha said it was j~t a ·problem which he wanted to settle and get straight 
in his own mind so that he could tell Colonel Nedwed. Accused admitted 
that he had received a telephone call from Lieutenant Lowery at the Ma.rmao 
Hotel on or about 24 July asking him to report immediately. He said that 
he still could not "figure it out" and he went over to the Wade Hampton . 
and registered there umer the name of "'kYillie.m H. Kinney•. 'When he oame to 
a conclus'ion that he wa.s not capable of' flying aey longer,, he reported to 
Colonel Ned.wed 8.Dd told him of this decision•.Under questioning by the 
court,, accused said that the. death of two of his .friends, "when this 
happened" had almost decide~ a doubt already in his mind. Asked how he 
felt "about flying now",, he answered, "the seme way,, sir" (R.52,,61). 

· Colonel Nedwed,, recalled by the court,, testified th.at there is a. 

£light evaluation board available to students and younger officers at 

all times so that i.f' a man is not psychologically £it £or flying he can 

be reclassified to technical duty or administrative duty,, or re-rated to 

service or lia.ison pilots. The colonel sa.id that if 11they do not want to 


. .fly or refuse to fly they are immediately grounded by .ieyself or the 
Company Commander and ordered to report to the flight evaluation boa.rdn. 
The colonel added that if a man loses his nerve or becomes nervous,, on 
the first indication of' anything wrong,, he is sent to the flight surgeon 
for an interview (R.61,,63). 

4. rYith respect to Charge I and its Specifioation there was direct 

proof. supported by the admission of accus.ed on the stand that First 

Lieutenant App J. Lowery,, aocuaed~s superior officer,,· told accused on 
or about 25 July 1943 to report to him ilmnediately. Lieutenant Lowery 

eTi.dently said,, "report to me immediately... This was a. lawful commend 

with:tn the meaning of Article of War 64. Accused failed to obey it. 


. Under the circumstances this ref'usa.l was ''willful". 

With respect to Charge II and its Specification,, a~cused registered 

under an assumed name on 26 July 1943 a.t the Wade Hampton &tel. The 

attendant circumstances disclosed by the evidence indicate that the 

purpose of accused was to secrete himself',, to keep in hiding from his 

superior officers.• The conduct of accused in this respect we.~ a military 
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offense. The court properly found this oond.uct in uolation of Article of 

War 96 rather than of Article of War 95 as charged. The Specification 

alleges the miscoilduct to have occurred on or about 25 July. The proof 

points to 26 July. The variance.in itself is immaterial. 


With respect to Charge III and its Specification. the evidence is. 

clear that accused was absent without leave from his organization from 

on or about 24 to 29 July 1943. The Specification of this Charge alleges 

that this absence was for the purpose of avoiding hazardous dut1. The 

court by exceptions and substitutions found accused guilty of violation 

of Article of War 61 rather_ than Article of 'i/var 58 under which Charge III 

was laid. The testimony of the co:mma.nding officer of accused with respect 

to accused'• initial absence proved the entries of such commanding officer 

on the morning report to hate been hearsay. &'Wever. there was substantial 

independent evidence of the absence of accused from hh ·organization which 

in turn is supported by the plea of guilty·to absence without leave and by 

accused• s own testimony on the stand~ 


6. Accused is 24 years of age. Be was inducted 3 December 1941. 
Infa.ntryJ transferred to Aviation Cadet,. Air Corps unassigned 25 August 
1942. Discharged for convenience of the Government 7 Ml.y 1943J and 
commissioned second lieutenant. Army of the United States. 8 'May 1943. 
He is single and a high school graduate.· He took a one-year pre-law course 
in Bradley College. then atteIJded University of Southern California for 
one and one-ha.lt years. and finally took a short basic Navy course including 
a 30-day cruise. He participated in major sports in high school and college. 
He ·waa employed as an announcer on a. Blue network station when he W'8.8 dra.t'ted. · 

6. Attached to the record is a report dated 13 August 1943 ma.de by 

a boa.rd ot officers composed of three Aviation Medical Examiners. entitled. 

"Physical Examination for flying". This report estimates the adaptability 

of accused for military aeronautics as follows& "Unsatisfactory 140. 

Aeroneurosis. mild constitutional psycopath as evidenced by past history 

and abnormal nomadism. See attached psychiatric report". The report of 

this medical board states further with respect to accused& "Physically 

capable of carrying on .full flying duties but definitely not psychologically 

tit to fly .for reason of aeroneurosis with a. history of abnormal noma.dism". 


· The psychiatric report. among other things says. with reference to accused& 

"Be is * * • in good contact with his surroundings, fully 
cooperative and quite intelligent. •*•Wanted to be grounded 
but before asking for this, he decided to go into Columbia and 
think it over for a tfSW days. • • • [:Htj/ has always been unusually 

' 	 well. has had no physical complaints. always atheletically in
clined and enjoys going out with a crowd. Has never read macy 
books• made fairly good grades in high school without mu~h et.fort 
•••.finally took a short basic Navy course, including a 30 day 
cruise. •••he went with a friend to Mexico. ••*took up radio 
broadcasting••*• 
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"Has been arrested onoe in civilian life two years ago for 
drunk driving and was given two days in jail a.nd fined $24. 
Patient has one brother who is considered very stable e.nd. serious 
minded.••• 

"CONCLUSION& No evidence of nervous or mental disease. He 
is a young reckless and moderately immature young JDa.l.e who should 
be held responsible for his own actions.• 

7. The court was legally constituted and had jurisdiction of the 
person e.nd the subject matter. No errors injuriously affecting the sub
stantial rights of accused were committed during the trial. In· the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentenoe and to warrant confirmation thereof'. 
Dismi,sal is authorized under ·Artio;l.es of ¥{~ 61, 64 and 96. · 

Judge Advocate. 

~: Judge Advocate. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o.1, 6 NOV 1943- To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant August c. Grebe, Jr. (0-744191), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirrration thereof. I 
recommend that the sentence be confirmed and carried into execution. 

~ 

3. Inclosed are a draft of a letter for your signature trans
mitting the record to the President for his action and a form of 
Executive action designed to carr · to effect the recommendation 
hereinabove ma.de, should such ac ion eet with appro~al 

T. H. Green, 
Brigadier General, u. s. Army, 

3 	Incls. Acting The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for sig. 

Sec. of War• 

. Incl.3-Form ·or Ex. action. 


(Sentence confirmed. G.C.M.O. 14, 6 Jan 1944) 
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WAR DEPART1'IBNT 
.Army Service Forces 

In the Office of The Judge Advocate General 
(51)Washington. D.c. 

SPJGK 
CM 242390 

17 NOV 1943 

UNITED STATES 	 ) THIRD ARMY 
) 

v. 	 ) Trial by G. C.M•• convened 
) at Camp Shelby, Mississippi. 

Private EDWARD L. WOOD ,) 15 September 1943. To be 
(33416525). Company A. ) hanged by the neck until 
379th Engineer Battalion. ) dead. 

OPINION of' the BOA.RD OF REVIEW 

LYON, HILL and ANDREtiS, Judge Advocates. 


I 
1. · The record of' trial in the case of' the soldier named above 

has been examined by the Board of Review, and the Board submits this, 
its opinion,· to The Judge Advocate General. 

2. Aocused was tried upon the following Charge and Specifications a 

CHA.IWEa Violation of the 92nd Article or War. 

Specif'ioation la In that Private Edwarq. L. Wood. Company A. 
379th Engineer Battalion, did, at Camp Shelby, Mississippi, 
on or about 3 August 1943. with malice ai'orethought, will 
fully, deliberately, feloniously. unlaw.fully, and with 
premeditation, kill one Private F.d.win J. Sanders, Compa.ny 
B. 379th Engineer Battalion, a-human being, by shooting 
him with a rifle. 

Specification 21 In that Private Edward L. Wood, Company A, 
379th Engineer Battalion, did, at Camp Shelby, Mississippi, 
on or about 3 August 1943, with malice aforethought, will 
fully, deliberately, feloniously, unlawfully, and with pre
meditation, kill one Private Fred W. King, Company B. 379th 
l:ngineer .Battalion, a. human being. by shooting him with a 
rifle. 

He pleaded not guilty,to and was found guilty of the Charge and Specifioa
tions. No evidence of previous oonvictions was introduced. He was sen
tenced to be hanged by the neck until dead. The reviewing authority ap
proved the sentence, recommended that it be commuted to "life imprisonment", 
and forwarded the record of trial for action under Article of War 48. 

3. The events related occurred in the 379th Engineer Battalion area. 
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Camp Shelby, Mississippi. At about 7&30 p.m., 3 August 1943, accused. 
entered the barracks or hutment of Prift.te John D. MoCloud, Company A, 
379th Engineer Battalion. Accused carried his rlfle, and had some am
munition in his hand. He asked witneas whether the latter knew him. 
Witness·replied that he did. Accused loaded the rifle. Witness told 
accused to "get outn. Accused left, and witness.reported the incident to 
the Officer of the Day {R.12,13). 

Shortly before 9 p.m. aocused entered a hutment in which Private 
· Benjamin Bryant, Company A, 379th Engineer Battalion, was sitting. Ac

cused had a. rifle in his ·hand. He asked witness whether the latter had 
been "messing with" him a.t the "PX". Witness informed accused that he 
had notJ that he had been on "KP" all dayJ a.nd that he had not been at 
the "PX". Accused remarked, "•Well, I'll let you live, otherwise I'd 
wash you a.way'" (R.14-17). 

First Lieutenant Richard K. Sharpless, Company A, 379th Engineer 
Battalion, wa.a Acting Duty Officer of Company A (R.18), -and, First Lieu
tenant Ardo ..M. Friend, 379th Engineer Batta.lion, wa.s Batta.lion Officer 
of the Day (R.28). Between 8130 and 9 p.m. two enlisted men reported to 
them that accused had his rifle out and that there was some ammunition 
in his hut {R.18,28 ). Lieutenant! Sharpless and Friend thereupon searched 
for accused in his hutment and in the Compa.tzy' A area.. They found him a.t 
about 8155 p.m., standing on the steps of.a hutment located on the company 
street next to his own {R.13,18,19,20,28,29). 

Aooused had a .30 caliber rifle in his hands. Lieutenant Sharpless 
took the rifle from him and opened the bolt. One round of "live• ammuni
tion was ejected. Lieutenant Sharpless picked it up and put it in his 
pocket. There were no rounds in the magazine or chamber. Lieutenant 
Sharpless searched accused's pockets, but found no more ammunition. He 
handed the rifle back to accused, warned him of the danger of carrying a 
loaded rifle, and asked him why he was doing so. To this accused replied, 
11 •·«ell, Lieutenant, we •re in the South, you knaw'" (R.19,20,28,29,34). 

Asked by Lieutenant Sharpless whether he had aey- more amm.unition, 
aooused answered that he had no more. Lieutenant Sharpless then ordered 
accused to return to his hutment, put up his rifle, and go to bed. Ao
oused said that he would do so {R.20,29). Lieutenant Sharpless smelled 
the odor ot beer on aooused's breath, but neither.he nor Lieutenant Friend 
noticed anything abnormal- a.bout him (R.25,27,33). · 

After accused h&d gone toward hi• hutment, Lieutenants Sharpless· and 
Friend decided to get Sergeant Alexander J. Gabriel, Comp~ A, 379th 
Engineer Battalion, to follow the matter through and see that aooused 
obeyed the·order {R.20,29). Sergeant Gabriel and a.ooused were veey good 
friends, and aooused often came to Gabriel with his troubles (R.62). 

http:neither.he
http:Prift.te


(53) 


Pursuant to the orders from the two lieutenants, Sergeant Gabriel 
went to find aocused (R.20,21,29,30,54). Upon returning, Gabriel re
ported that aooused had a rifle, and that al though he "talked all right", 
he (Gabriel) ncouldn't get near him" (R.30). Lieutenants Sharpless and 
Friend decided to go back to "look into it". It was then about 9105 p.m. 
(R.21,30). As they and Gabriel started, all three heard a shot (R.21, 
30,54}. 

About 9 p.m. Private First Class Ben Silver and Privates Clifford C. 
Foster, Adolphus Gay, and Edwin J. Sanders, all of Company B, 379th 
Engineer Battalion, were in their hutment (R.35,36,39,45). Accused 
entered, bearing a rifle. He asked whether "this" were Company A, and 
was inf~rmed that it was Company B (R!36,37,40,45,46,49). Ha pulled 
several.rounds of'e.mmunition from his pocket aDd began to load the rifle, 
despite a. warning from Foster that he would 111 get in trouble with a rifle 
and ammunition' 11 (R.40,41,42,46,47,49 ). The cartridge which accused was 
loadillg' dropped to the floor, and Foster picked it up. It was a 1130-30" 
(R.40,41,43,46,47,48). About this time Private James A. Johnson, of 
Comps.ey B, arrived at the hutment. Having been shown the cartridge 
dropped by accused and picked up by Foster, Johnson told'Foster that he 
should have searched accused and taken away any other ammunition (R.50). 
Aocused said, "•Yes, I've more'" (R.50), and ••1•11 kill every one in 
here•• (R.40,41,46). Then he left the hutment (R.36,37,40,41,46,60), · 
and Johnson "could hear the rifle reverse" (R.50)•. None of the witnesses 
actually saw accused load the .rifle, but they believed that he loaded it 
after he got outside. He was 11.f'umbling" with the bolt when he left (R. 41, 
42,47,48,49 ). 

Foster turned out the light aDd shut the door, and all the occupants 
of the hutment "took cover• on the floor (R.36-38,40,41,43,44,46-48,50). 
Within two or three aeoonds a shot was fired and Sand.era was hit (R.36, 
38,41-43,46-48,51). Evidently the bullet came through the wall a couple 
of feet from the door (R.43,44,46,48). Sanders said that he had been 
shot in the stoma.oh (R.36,41,47,51). Accused shouted, "•Drop it, drop 
it'" (R.51). The occupants.lay still. Accused shouted at Foster to 
"come on out" (R.51,52). Fos'ter crawled out by another door and called 
the guard {R.51). At this time the area was in darkness (R._21,30). 

After the shot, Lieutenants Sharpless and Friend went to the hutment 
and saw the body of Sanders (R.21,30). Therea.f'ter they went out to search . 
for accused, aDd apparently separai:;ed. During his search, Lieutenant Friend 
saw a soldier on the steps of e.ccused's hutment and called to him to throw 
down the rifle which he carried. Lieutenant Friend could not· definitely 
identify the man, who immediately "ducked" into one of. the huts (R.31,33). 
In a hutment only a short di.stance from the place where Sanders was killed, 
and adjacent to accused's hutment, Lieutenant Sharpless heard accused's 
voice (R.21,22,23,25; Pros. Ex. 2). Witness crouched between two nearby 
hutments and was joined by several enlisted men. Shortly thereafter a 
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man,. carrying a rifle, came out of the hutment from which witness had 

heard accused's voice. From the man's "short stocky build", witness 

judged him to be the accused. The ma.nwalked away and disappeared (R.22, 

26). 


Arter the shot, Sergeant Gabriel rushed toward the place from which · 
the sound had come, and as he neared the spot, he saw accused wallting very 
slowly along the company street. Accused had a rifle with him, and when 
witness called "•Wood'", accused pointed the rifle at him, although he 
lowered ~t subsequently. Accused said, "'Who is that, Sergeant Gabriel? 
Don't come out here, l'm,in trouble'" (R.54). Witness asked accused to 
turn over the rifle and give himself up, but accused refused to do so 
(R.55). Witness was a.ware that accused had drunk some beer during tlte 

a.tternoon, and considered him "under the influence" of liquor. However, 

accused did not stagger, but ''wali:ed like a man that was very, very· 

tired" (R.64,65). Accused went around the corner of one of the hutments, 

and Sergeant Gabriel then heard another shot (R.55,56). Other witnesses 

also heard this second shot (R.21,31,51). Although Sergeant Gabriel did 

not know that aooused fired the shot, it came from the vicinity where 

aoc1:1Sed was standing (R.55,56). Apparently this shot did no damage. 


Shortly thereafter, Sergeant Gabriel entered the hutment in which 

"Corporal Delahoussaye" lived, and in which a number of the men had 

gathered am were talking (R.56,57)•.All of a sudden Sergeant Gabriel 

heard accused's voice calling his name. Accused also said; 111 I 111 shoot 


, anybody that comes through that door'"•· Gabriel finally spied accused 
in the corner of an adjacent hutment. Gabriel asked accused to give 
himself up, but accused again refused, saying that he was "in too 
deep" (R.57). After further conversation, accused agreed to let Gabriel 
ucome over". When Gabriel arrived, he made another attempt to persuade 
accused to give himself up, but accused said, "•No, I'm in too deep'" 
(R.58 ). Accused arose and started for the door, telling Gabriel to 
"move arolmd". Accused looked out of ,the door, saw sol!V3one, and said, 
"'I ought to kill that son-of-a-bitch'"•· Gabriel asked him who it was 
and he answered, "'That's that little yellaw- guy that said he was going 
to kick the so and so out of me•". According to Gabriel, accused referred 

. to Corporal Delahoussaye. After lookiDg out for awhile, accused left 
(R.58). . 

First Lieutenant Luke J. Vortman, Company B, 379th Engineer Battalion, 
-,ras Duty'Ot'ficer on the evening of 3 August. He learned of the shooting · 
of Sanders and assisted in placing a guard around the area. Thereafter 
he saw Corporal Delahoussaye,. who was unarmed, pursuing a stocky man, 
slightly Wlder medium height, dressed in 11fatigues 11 , and armed with a. 
rifle. They were nmning toward the Company B mess hall. The man told / 
Delahoussaye that he should halt or have his head blown off. Shortly 
therea.tter the man with the rifle,fired a shot (R.68~72). Other witnesses 
also heard this shot (R.22,31,51,68). Near one of the Company B barr~cks, 
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Lieutenant Vortman found Private Fred W. King, Compaey B, 379th Engineer 
Battalion, lying on the ground, a bullet wound through his arm and body. 
King said, "•I•ve been shot' 11 (R.71). 

About 10 p.m., Privates Pauls. T~lor and William A. Taylor, both 
of Company B, 379th Engineer Battalion, were returning £rom the "PX" when 
they saw accused "coming along at a dog trot", carrying a .30 caliber Army 
rifle. Accused was dressed in fatigues. A conversation ensued, during 
which the witnesses asked accused where he was going with a rifle at that 
time of night (R.73,74,77,78). According to Private William Taylor, ac
cused said he ha.d just killed a man, whereas according to Private Paul 
Taylor, accused said he had just "plugged a couple c;,f fellows" (R. 75, 77, 
78). The witnesses believed that accused was 11kidding 11 and asked him 
how he knew that he had "kille4 a guy" (R.74,77). Private William Taylor 
testif~ed that accused answered, "•Because I saw him fall'" (R.74). 
Private Paul Taylor was not certain whether accused said "him" or "them" 
(R. 77, 78 ). 

The w1tnesses took accused into one of' the hutments. Accused seemed 
to be 0 kim of a tired man, as though he had been running", but did not 
act strangely (R.74,78,79). There appeared to be no anmunition in the 
rifle, but ac ous ed had two cartridges in his hand ·(R. 74, 78 ) • After they 
had returned the rifle to accused, he left and "doubled baok like he was 
going through the woods" (R.76). 

At about la30 a.m., 4 August, Corporal Clarence Allen and Private Van 
D. Ferguson, both of Compaey C, 379th Engineer Battalion, were on guard 
detail and saw accused on one of the streets in the battalion area. Ac
cused had on "green fatigues 0 and carried a .30 caliber rifle. He stopped 
and asked, "'Did I shoot anybody in that hut?•", and inquired as to 11hQW 
was the man he shot". He also asked whether he had killed the "boy11 whom 
he shot behind the Company B day room. The witnesses told aooused that the 
person had been carried to the hospital. It is not clear whether they referred 
to Sanders or King. Accused stated that he "wouldn't have shot the man if 
he hadn't been trying "bJ take his rifle". Acoused also ''wanted to let us 
know "he had his gun and had something in it and he would shoot it and 
wouldn't let anybody take his gun away from him". He took a han.clful of 
ammunition .from his pocket. He said that he had been drillld.ng am intended 
to give himself up (R.79-82). 

During the night Sergeant Gabriel was awakened by accused's voioe, 
asking if he could come in. Sergeant Gabriel ad.mitted him. Accused said 
that he had been drunk,wa.nted to sleep, and intended to give himself up. 
He handed his .30 caliber rifle to Gabriel. There was no.ammunition in the 
rifle or on accused. Gabriel could smell stale liquor on accused's breath, 
but testified that there was nothing unusual about his speech. Ibwever, 
he acted "very, very tired. Bverything that he did was slow aDd deliberate. 
He wasn't panicky or anything like that". Accused and Gabriel went to 
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battalion headquarters (R.59-61,65). 

Gabriel testified ·that ao.oused o.f'ten complained of· severe pains in 

his head. He testified also that accused had al.ways been a' good soldier 

(R.62,63). 


Lieutenant Friend saw accused around 2 a.m., 4 August, when accused 

gave himself' up. Accused behaved in a normal mamier and "seemed very 

calm~. He gave no indication or being under the influence of alcoholic 

beverage~ (R.32-34). 


-
At 1 a.;m., 4 August~ First Lieutenant Albert Samuel Koenig, Jr., 


Medical Corps, Stati~n &spital, ·Camp Shelby, Mississippi, performed an 

autopsy on Sanders. He fown that death was caused by hemorrhage re

sulting from a wound inflicted by a .30 caliber rifle bullet which en

tered the abdomen and coursed through various vital organs (R.6-8,10). 


At 9 a.m. Lieutenant Koenig performed an autopsy on King. Death 
was oaused·by hemorrhage resulting from a bullet wound which pierced the 
right arm, right thorax, and various internal organs. The bullet did not 
remain in the body, and Lieutenant Koenig could not name the kind of bullet 
which had been used (R.8,10,11). 

Before the trial a boara of medical officers was appointed under thf> 
provisions of' paragraph 350, Manual for Courts-Martial (1928), to examine 
into the mental oondition of aocus ed. The report ·of the Board was not 
introduced in evidence, but Captain James B. Craig, Medical Corps, Station 
Hospital, Camp Shelby, Mississippi, the P,Sychiatrist a:cd recorder of the 
Board, testified concerning the findings of the Board and had the report 
with him at the trial. Captain Craig stated that the Board found that 
aooused was sane a1; the ti]Jlf) the offenaes were committed and at the 
time of' the Board's report and that he was capable of realizing right. 
.from wroDg and of controlling his actions. The Board found further that 
accused was "probably under the influence of intoxicatiDg beverages in 
view of the history obtained". The psychiatric diagnosis wasa "Consti 
tutional psy~hopathic state, inadequate personality and criminalismn 
(R.65-67). 

For the defense, Private Thomas' J. Wilson, Company A, 379th Engineer 
Battalion, testified that he was with accused during the afternoon of 

, 3 August. From about 4a30 to 7a30 or 8 aOO p.m. they consumed through 
their joint efforts about three and one-half' oases of beer in and near 
the "px•. Accused told witness that he had been drinking so:ioo whiskey 
previously. There wer: no arguments, fights, or difficulties at ~y 
time, and accused was just as jolly and happy as a man o·ould be" and 
apparently not "under the influence of beer". Accused wore his "fatigues" 
(R.83-86). 
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Private Samuel Moran, Company A, 379th Engineer Battalion, drank 
some beer with \iilson and accused at about 7 p.m. There were no· argu
ments or difficulties. Accused was not drunk, but was •reeling pretty 
good" am was "pretty high" (R. 87-89 ). 

. . 
First Lieutenant Clarence i1. Griggs, Chaplain, 379th ~neer Bat

talion, talked to aocused at the stookade during the morning of 4 August. 
He found accused apparently under the influence of alooholic liquor and 
"oompletely dazed in that his talk was completely incoherent, his language 
and his action" (~.90-91) • 

• 
First Sergeant James H. Turner, Company A, 379th Engineer Battalion,·· 

testif'ied that acoused was a ngood soldier11 
, never "kicked" or \rumbled11 

, 

and never caused any trouble. He testified further that accused had often 
reported to witness that he had a "severe headaohe", and that on occasions 
he had been sent to the dispensary "for his head" (R.89-90). 

Accused ,made an unsworn statement, in substance as .follows a During 
the afternoon of 3 August he bought two pints of whiskey, which he and 
sqme unident''ified soldier consumed together. Then he dl"8.l'lk beer, as 
testified to by Wilson and Moran. He remembered nothing from then until 
aft~r his incarceration in the stockade (R.92-93). 

4. To recapitulate, the evidence shows'that subsequent to an after
noon of drinking, accused appeared at several hutments in a threateni~g 
mood and carrying a .30 caliber rifle and some ammuniti.onJ and that al
most ilIDilediately a.ft~r he had left the Sanders hutment, where he had 
threatened to kill everyone, a witness heard his -rifle reverse, where
upon a shot was fired through the wall, resulting in the death of Sanders. 
Thereafter accused was seen in various parts of the area, still carrying 
the rifle and still in.a threatening mood. He admitted to Sergeant Gabriel 
that he was "in too deep" to give himself up. lit spoke in a threatening 
manner about Corporal Delahoussaye, and later a witness saw a soldier , 
resembling accused in build and dress running in front of Delahoussaye; 
who was unarmed, and threatening to blow his head off unless Delahoussaye 
abandoned the pursuit. Shortly thereafter the soldier tired a shot, which 
resulted in the death of King. Later in the night accused admitted having 
shot two men. Eventually he gave hinself up. 

There can be no real doubt that accused killed both Sanders and King. 
So far as appears from the evidence, there was no ·legal. justification, 
excuse, or provocation for the killings. In the absence thereof, a homicide 
is murder (MCM, 1928, par. i48a). Accused's claim of drunken amnesia is 
nqt supported by the testimony7 Although accused may have been under the 
influence of liquor, he appears to have been entirely conscious of ¥s 
actions. That liquor voluntarily consumed whets a man's appetite for 
evil and produce~ an ugly and homicidal mood,is not and should not be a 
defense. Accused was properly convicted of murder on both Specifications. 

' 
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5. The Charge Sheet shows that accused is 35 years of age and 
was inducted into the military service on 22 Deoember 1942. 

6. Th_e court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affeoting the substantial 
rights of accused were ooXII!llitted. In the opinion of the Board of Review 
the record of trial is legally suffioient to support the findings and . 
sentence· and to warrant confirmation of the sentenoe. The death penalty 
is authorized by Article of War 92. 

- 8 
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1st Ind. 

War Department, J.A.G.o., 	 - To the Secretary of War. 
2 2 NOV 1943 

1. Herewith transmitted for the action or the President are the 
record of trial and the opinion of the Board of' Review in the case of 
Private Edward L. Wood (33416525), Company A, 379th li:ngineer Battalion. 

2. The a.ooused was found guilty of two murders in violation of 
Article of Viar 92. He was s entenoed to be hanged by the neok until 
dead. The reviewing authority (the Conuna.np..ing General, Third Army), 
approved the sentence but recommended that the confirming authority 
oarunute the sentenoe to life imprisonment. 

3. I conour in the opinion of the Board of Review that the record 
of' trial 1is legally suf'fioient tQ support the findings and sentence and 
to warrant confi nnation of the sentence. ·ffere it not for the recommenda
tion of' the Commanding General, Third Arrrv, I would be inclined to reeom
merid not only that the sentence be confirmed but that it be carried into 
execution. However, in view of' his recommendation, which is based upon 
his conclusion that military discipline and justice would be served by 
recolllr.l.ending commutation to life imprisonment, I recommend that the sen
tence be confirmed but commuted to. dishonorable discharge, forfeiture of 
all pay and allowances due or to become due, and confinement at ha.rd labor 
for: lif'e. I recomnend further that the sentence as thus modified be 
oarried into execution and that the United States Penitentiary, Atlanta, 
Georgia, be designated as the place of confinement. 

4. Inclosed are a draft of a letter for your signature transmitting 
the record to the Pre.sident for his action and a .form of Executive aotion 
designed to carry into effect the recommendation hereinabove made, should 
such aotion meet with approval. 

~- Q. ~o ..., ,. ,_ 

Myron C. Cramer, 
1:B.jor General, 

3 	 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2- Draft of let. 
for sig. Sec. of War. 


Incl.3-Fbrm of Ex. action. 


(Sentence confirmed rut commuted to dishonorable discharge, total 
forfeitures, and confinement for life. G.C.M.O. 1, 3 Jan 1944) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
· Washington,D.c. (61) 

SPJGH 
CM 242395 	 1 JA>J 1944 

UNITED STATES ) FffiT BENNING, GEQB.GIA 
) 

v. ) Trial by G.C.M., convened at 

Lieutenant Colonel ROBERT 
L•.ADAl:S (0-209068)1 In

) 
) 
) 

Fort Benning, Georgia, 13 
and 14 September 1943. Dis
missal, total forfeitures 

fantry. ) 
) 

snd confinement at ·hard labor 
for five (5) years. 

OPHITON of the BOARD OF REVIE'wV 
DRIVER, LOITER.HOS and CLEMENTS,Judge Advocates. 

. 1. The record of trial in the case of the officer named above has 
bee.n examined by the Board of Review and the Board submits thj_s, its 
opinion, to The Judge Advocate General. 

2. The accused wa.s tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation 'of the 94th Article of War. 

Specification 1: In that Lieutenant Colonel Robert L. Adams, 
Infantry, then Captain, Infantry, for the purpose of ob
taining the approval, allowance and payment of a claim 
against the United States, by presenting same to Major H. 
v. Brown; finance officer at Fort Benjamin Harrison, 
Indiana, an officer of the United States du1y authorized to 
approve, allow and pc.y such clain1s, did, at Fort Benjamin 
Harrison, Indiana, on or about December 31, 1940, make and 

·use 	a certain paper writing, to-wit: a War Department Fo:nn 
Number 336 (Pay and Allowance Account), which said paper . 
writing as he, the said lieutenant Colonel Robert L. Adams 
then knew, contained statements that he had a lawful wife, 
to wit: Frances ··T. Ada.ms,. residine at 2147 Saint James 
Avenue, Cincirmati, Ohio, and was entitled to subsistence· 
and rental allowances for the month of December, 1940, in 
the amounts of twenty~one dollars ($21.60) and sixty cents 
and forty-five ·dollars ($45.33) and thirty-three cents re
spectively, which statements were false and fraudulent in 
that the said Lieutenant Colonel Robert L. Adams was, d:uring. 
the period for which said•allOW'ances were claimed~ unmarried 
and we.s entitled only to subsistence and rental allowances 
of ten dollars ($10.80) and eighty cents and thirty-four 
($34.00) dollars respectively, and which statements were then 
known by the said Lieutenant Colonel Robert L. Adams to be 
f'!:11 "'"' ,, ..~ ,r.... ..,..~ .., --~ . 
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Specification 2: Similar to Specification 1 except that time 

alleged is on or about 31 January 1941, a"ld amounts stated 
as due are $37.20 and 080 when accused was entitled only 
to $18.60 and $60 respectively. 

Specification 3: Similar to Specification l except that time 
alleged is on or about 28 Februacy 1941, and amounts stated 
as due are $33.60 and $80 'When accused was entitled only to 
~16.80 and ~60 respectively. 

Specification 4: Similar to Specification 2 except that time 
alleged is on or about 31 March 1941. 

• 
Specific~tion 5: Similar to Specification l except that time 

alleged is on or about 30 April 1941, and amounts stated as 
due are $36 a.nd $80 when accused was entitled only to $18 and 
$60 respectively. · 

Specification 6, Similar to Specification 2 except that time 
alleged is on or about 31 May 1941. 

Specification 7, Similar to.Specification 5 except that time 
· alleged 1s on or about JO June 1941. 

Specification 8, Siir~lar to Specification 1 except that time 
alleged is on or about 31 July 1941~ and amounts stated as 
due are $49.20 and $92.66 when accused was entitled only to 
$18.60 and $60 respectively. 

Specification 91 Similar to Specification 1 except that time 
alleged is on or about 31 August 1941, and amounts stated as 
due are $55.80 and $100 when accused was entitled only to 
~18.60 ancl $60 respectively. 

Specifica.ticn 10: Similar to Specification l except that time 
alleged is on or about JO September 1941, and amounts stated as 
due are $54 and $100 when accused was entitled only to $18 
and ~o respectively. 

Specification 11: Similar to Specification 9 except that time al
leged is on or about 31 October 1941. 

Specification 12: Similar to Specification 10 except that time al
leged is on or about 30 Uovanber 1941. . 

Specification 13: Similar to Specification 9 except that time al
leged is on or about 31 December 1941. 

-2
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Specification 14: In·that Lieutenant Colonel Robert L. Ad.ams, 
Infantry, then Major, Infantry, for the purpose of obtain
ing the approval, allowance and payment of a claim against 
the. United States, by presenting same to Lieutenant Colonel 
J. H. McFall, finance officer at Fort Benning, Georeia) an . 
officer of the united States duly authorized to approve, · 
allov, and :pay such claims, did, at Fort Bennine, Georgi.a, on 
or about January 31,·1942, make and use a certain paper wri\~ 
ing, to-wit: a War Department Form !-J\lmber 336 (Pay and Allow
ance Account), whibh said paper writing as he, the said 
Lieutenant Colonel Robert L. Adams, then knew, contained 
statements that he had a lawful wife, to-wit: Frances T. 
Adams, residing at 2147 Sa.int James Avenue, Cincinnati, Ohio, 
and was entitled to subsistence and rental allowances for the 
month of January, 1942, in the amounts of fifty-five dollars 
and eiehty cents ($55.80) and cne hundred dollars ($100.00) 
reapeetively, which statements were false and fraudulent in 
that the said Lieutenant Colonel Robert L. Adams was, duri..Ttg 
the period for which said allowances were claimed, unmaITied, 
and was entitled only to subsistence and rental allowances of 
eighteen dollars and sixty cents ($18.60) and sixty ($60.00) 
dollars respectively, and which statements were.then known by 
·the said Lieutenant Colonel Robert L. Adams to be false and 
fraudulent. · 

Specification 15: Similar to Specification 14 except that time 
alleged is on or about 28 February 1942, and amounts stated as 
due are $50.40 and $100 when accused was entitled only to 
$16.80 and $60 respectively. 

Specification 16: Similar to Specification 14 except that time al

. leged is on or about 31 March 1942. 


Specification 171 Similar to Specification 14 except that time al 

leged is on or about JO April 1942, am amounts stq.ted as due 

are $54 and $100 when accused was entitled only to $18 and $60 

respectively. 


Specifi·cation 18: Similar to Specification 14 except that time al
leged is on or about 31 May 1942. · 


Specification 19: Similar to Specification 14 except that time al 
leged is on or about 30 June 1942, and amounts stated as due are 
$54 and $100 when accused was .entitled only to $21 and $90 re
spectively. 

-.3
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Specification 20: Similar to Specification 14 except that time 
· 	 alleged is on or about Jl July 1942, and amounts stated as 

due are $65.10 and $105 when accused was entitled only to 
$21.70 and $90 respecttvely. · 

Specification 21a Similar ·to Specification 20 except that time 
al;eged is on or about Jl August 1942. 

Specification 22: Similar to Specification 14 except that time 
alleged is on or about ,30 September 1942, and_ BJnounts stated 
as due are $63 and $105 when accused was entitled only to $21 
and $30 respectively. · 

Specification 2,3: Similar to Specification Jli except that t.irne al 
leeed is on or about 31 October_l942, no claim was made for 
rental allovrance, amount stated as due as subsistence allow
ance is $65.10.when accused was entitled to $21.70 only, and 
statement was ma.de that his wife resided at Fort Benning, 
Georgia. 

Specification 24: Similar to Specification 23 except ·that time al 
leged i~ on or about .30 November 1942, and amount stated as 

· due is $6,3 when accused was entitled to $21 only. 

Specificat~on 25: Similar to Specification 23 exce2t that time al 
legedr' is on or about 31 Dec·ember 1942. 

Specification 26: Similar to Specification 23 except that .time al 
leged is on or about 31 January 1943. 

Specification 27: Similar to Specification 23 except that time al
leged is on or about 28 February 1943, and amount stated as due 
is C58.80 when accused was entitl~d to $19.60 only. 

Specification 28: Similar to Specification 23 except that time al
leged is on or about 31 :Uarch 1943. · 

Specification 29: Similar to Specification 24 except that time al 
lege_d is on or about JO April 1943. · 

CF.ARGE II: Violation of the 95th Article of War. 

Specifications 1-4: (Nolle Prosequi Zntered). 
'-:-· 

Specifications 5-24: Same as Spe~ifications 10-29,. Charge I, re
spectively. 

Specifications 25-28: (Nolle Prosequi Entered). 

-4-. 



(65) 


Specification 29: In that Lieutenant Colonel Robert L• Adams, 
Infantry, then 1.~jor, Infantry, did, at Fort Benjamin 
Harrison, Indiana, on or about September 30, 1941, with 
intent to dece:i.ve Lieutenant Colonel H· V. Brown, finance 
officer at Fort Benjamin Harrison, Indiana, officially re
port to the said Lieutenant Colonel H. V. Brown that he had 
a lawful wife, to-wit: Francis T. Adams, residing at 2147. 
Saint James Avenue, Cincinnati, Ohio, which report was known 
by the said Lieutenant Colonel Robert L. Adams to be untrue, 
in that he had no lawful wife residing at said address. 

Specification 30: Similar to Specification 29 except that time 
. alleged is on or about 31 October 1941. 

Specification 31: Similar to Specification 29 except that time al
leged is on or about 30 :t-!overnber 1941. 

Specification 32: Similar to Specification 29 except that time al
leged is on or about 31 December 1941. 

Specification 33: In that Lieutenant Colonel,Robert L. Adams, In
far1.tr-y, then l.~j or, Infantry, did., at Fort Bennine;, Georgia, on 
or about January 31, 1942, with intent to deceive Lieutenant · 
Colonel J. H. McFall, finance officer at Fort Benning, Georgia, 
officially report to the said Lieutenant Colonel J. H. :McFall 
that he had a lawful wife, to-wit: Frances T• Adams, residing 
at 2147 Saint James Avenue, Cincinnati, Ohio., which report was 
knovm by the said Lieutenant Colonel Robert L. Adams to be 
untrue., in that he had no lawful wife residing at said address. 

Specifica ti.on 34: Similar to Specification .33 except that time al
leeed is on or about 28 February 1942. 

Specification 35: Similar to Specification 33 except that time al
leged is on or about 31 March 1942. 

Specification 36: Similar to Specification 33 except that time al
. leged is on or about JO April 1942. 

Specification 37: Similar to Specification 33 except tm t time al
leged is on or about 31 Uay 1942. 

Specification 38: Similar to Specification 33 except that time al
leged is on or about 30 June 1942. 
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66( ) Specification 39: Similar to Specification 33 exce.:.1t that time 
alleeed is on or about 31 July 1942. 

Specification 40: Similar to Specification 33 except that time · 
alleged is.on or about 31 August 1942. 

Specification 4l: Similar to Specification 33 except tha't time 
alleged is on or abput 30 September 1942. · 

Specification 42: In that· Lieutenant Colonel Robert L.'Adams, In
fantry,' then Major, Infantry, did, at Fort Bennine;, Georgia, 
on or about October.31, 1942, with intent to deceive Colonel 
J. H. McFall~ finance officer at Fort Benning, Georgia, offi 
cially report to the said Colonel J. H. McFall that he had a 
lawful wife, to-wit: Francis T• Adams, residing at Fort 
Benning, Georgia, which report was known by the said Lieutenant 
Colonel Robert L. Ada.ms to be untrue, in that he had no law
ful•wife residing at said address. 

·Specification 43: Similar to Specification 42 except that time 
alleged is on or about 30 November 1942. 

Specification 44: ·Similar to Specification 42 except that time 
alleged is on o.r about Jl December 1942. _ 

Specification 45: Similar to Specification 42 except that time 

alleged is on or about 3~ January 1943. 


Specification 46: Similar to Specification 42 except that time 

alleged is on or about 28 February 1943. 


Specification 47: Similar to Specification 42 except that time 

alleged is on or about 31 March 1943. 


\ 

Specification 48: Similar to Specification 42 except that time· 

alleged is on or about 30 April 1943. 


Specification 49: In that Lieutenant Colonel Robert L. Adams, In

fantr,J,. did, at Fort Benning, Georgia, on or about January 1, 


· 	1943, with intent to deceive Colonel J. H. McFall, finance 
officer at F'o?t Benning, Georgia, officially report to the said 
Colonel J. H. McFall that he was married; that the date of his 
maITiage was June, 1935; that the name of his lawful wife was 
Frances Adams; and that his wife resided at Fort ·Eennine, 
Georgia; which report was known by the said Lieutenant Colonel 
Robert L• .4.da"!ls to be untrue, in that he was not married and 
had no wife residing at Fort Benning, Georgia, or elsewhere. 
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He pleaded not guilty to and was found guilty of all Specifications and 
Charges. He was .sentenced to be ·dismissed the service, to forfeit all 
pay and allowances due or to become due, and to be confined at h~rd labor 
for five years. The reviewing authority approved the sentence and for
.,arded the record of trial for action under the 48th Article of Vls.r. 

3. The evide~ce for the prosecution: 

Twenty-seven duly authenticated photostatic copies (Exs. 1-27) 
,of War Department Fonn No. 336 (pay and Allowance Account), in the name 
of accused, covering the.months from December 1940 to February 1943, 
inclusive, were introduced in evidence. It was stipulated that these 
vouchers were made, prepared and presented by accused.to the finance 
officer whose name appears thereon. The amounts shown on these vouchers 
respectively as claimed for subsistence and rental allowance were as al
leged in the applicable Specifications. The vouchers for months from 
December i940 to January 1942, inclusive, showed under the heading of .de
pendents, lawful wife, Frances T. Adams, address, 2147 St. James Avenue, 
Cincinnati, Ohio (Exs. 1-14). The vouchers for months from February 1942 
to Septanber 1942, inclusive, showed as lawful wife, Frances T. Adams, 
address, st. James Avenue, Cincinnati, Ohio (BXS• 15-22). The vouchers 
for months from October 1942 to Februaey 1943; inclusive, showed as lawful 
wife, Frances T. Adams, address, Fort Benning, Georgia (Exs. 23-27). 
It was stipulated that accused made and presented to Colonel J. H. llcFali, 
Finance Officer, F'ort. Benning, Georgia, pay vouchers (Fom No. J.36) for . 
March and April 1943, each containing the statement that accused had a 
lawful wife, "Francis T. Adams", residing at Fort BE!"'.ning, Georgia, and 
claiming a subsistence allowance of $65.10 and $63, respectively (R. 28
29a). . . · 

During cross-examination of accused, as a witness for the defense, 
he identified and there was introduced in evidence, an authenticated , · 
photostatic copy of a·certificate for longevity pay,(&x•. 31), signed by 
ar :used, dated 1 January 1943, wherein it was stated that accused was mar
ried, that the date of marriage was June 1935, · that the name of his wife 
was Frances Adams, and that she· resided at Fort Bennine, Georgia. This 
certificate was referred to in, and attached to, the pay voucher of ac
cused for January 1943 (Ex. 26). He also identifie~, and there was 
introduced in evidence, an .initial information sheet (Ex. 33) in the liand
writing of accused, which wa~.. executed about January 1942 at Fort Benning. 
It showed his home address as 2147 St. James Avenue, Cincinnati, Ohio, ·anc1 
the. name of his wife as "Frances Thressa Adams" (R. 63-66). , 

The prosecution also introduced in evidence an authenticated 
phot?static copy of an application for discharge by accused (Eic. 28) dated 
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May 1919. paragraph 4 of the form on which this application was execu
ted, designed to show the date and place of marriage and name and add!'ess 
of wife was stricken out. I)Uring cross-examination of accused, the dis
charge ~ertificate of a·ccused (Ex• 32), dated in May 1919, was placed in 
evidence. It showed accused as nSingle"• An authenticated photostatic 
copy of an application for appointment as a Reserve officer by accused 
(Ex• 29), dated 24 October 1924, was admitte~ in evidence. It s~ated 
that accused was "sine;le". There was next introduced an authenticated 
photostatic copy of a pay voucher signed by accused for part of June 
1925. (Ex. 30), which shO¥Jed accused a.a not maITied (R. 29a-31, 6,5). 

Mrs. Ada c. Arstingstall, Germantown, Ohio, the oldest sister of 
accused, was one of four living sisters and there were four brothers, in
cludine ac9used. In their younger,days she was.closer to accused than 
the others\ because she was nearer to him. in age. During the last 20 years 
she had not seen accused very often. As far as she knew, accused had 
never married, and remained a single man. 'When accused returned from the 
First World War, after his discharge from the Army, she and her !ather met 
him in Columbus and accused returned to their home in Kentucky-with them. 
In 1922 accused ca.me'to live at the home of Mrs. Arstingetall in Ohio,. 
and remained about a year and a half. On cross-examination she stated that 
before accused joined the Anny during the last war he was going steadily 
with .a girl in their home town. On his return he did mt go nth her any 
more, al though the girl and her parents went out er their way to be "nice" 
to him. Accused had stated that he would like to return to France. He 
had never mentioned a wife. He "kept his business to himself". The Ada"ID.s 
family were relieious people, and prior to the death of the parents there 
had never-been a divorce in the farni;l.y (R. 31-41). 

I.Jrs. Lucille M. Menefee, 2147 St. James Avenue, Cincinnati, Ohio, 
another sister of accused, testified that when she and her husband 
separated in 1924, accused took her and her sen in, and they lived to
gether until about 1931. They did not live at the address stated above, 
to -which she moved about 1936. That address is the Cincinnati home of ac
cused,_ and whenever he 11gets a furlough and comes home, he comes theren; 
So far as· Mrs. l.!enefee knew accused had never been married. On cross
examination she stated that when accused returned from the last war he 
ignored the girl they thought he would marry. On examination "by the court 
Urs. Menefee stated that durine the seven years she had resided at 2147 ' 
St. James Ayenue, no one by the name of Fr8nces T. Adams had lived there. 
The on' person of that name that she knew was her sister. It was "kind 
of ha.rd . for her to answer whether accused ever told her he had a wife, 
because when she "called him a bachelor, he said that •s all I knew about 
him• (R. 41-45)•. 
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Frances Theresha Adams., Covington., Kentucky., a suter of ac
. cused., is dj_vorced and uses her maiden name. She never lived in 
Cincinnati., but ha.d visited there at. 2147 St. James Avenue. She operates 
a small rooming house in. Covi'ngton. So far as she kn~., accu"Sed. had never . 

:. :bf~ married. So far ·2.s yr. Ethan A. }.dams., Norwood, Ohio., a brother of
·'.'accus~i ~~, accused had never been married (R. 46-48). 

4. The evi~ce for the defense: 
,:: ... \:-.,, ·,.. 

Accused testified that early in Aprtl 1918., he wa.s gassed and was 
sent to a field hospital at Baccarat, France., where he was a patient until 
the latter part of the month. During the firat week in the hospital he 
met Frances Petite numenchin., ~en she and some of her friends visited the. 
·hospital.•. The English version of her name was. Frances Tina Dumenchin. She 
was a refugee from Domevere., 15 or 20 kilometres fran Baccarat. After 
meeting her., accused saw Frances Dumenchin nearly every day. Qn 10 lf.:ay 
1918 they were m8lTied by the mayor of Baccarat, named Pin.aud., in a civil 

· ceremony, and c:n the following day by a priest, whose name in English was 
Father Carpenter. ,Accused was 21 years of age and his wife was 18. They 
11 ved together from 10 May until he left ~he town on 22 or 2) May. · After 
he left there he saw her on two occasions. She·met accused in Brest in 
April 1919 when his organization was preparing to return to the United 
States., but did not accompany him to this ccuntry because her father had 

. \ been reported missing in action and she wanted to attempt to locate hilli. 
After accuse~ returned to· the United States., he wrote his wife aie letter 
that was answered., and another that was returned with a notation'"Address 
Unknown"• He also wrote to Mayor Pinaud and Father carpenter. Shortly_ 
a.fter the last letters t~ these two men were returned., accused made a . 

· notation of their names am addresses "on a more or lass secret sheet of 
paper11 (Def. ·Elc. 1)., 'Which he placed in a folder with .his discharge 
certificate. This exhibit is an obviously, old sheet o£ paper., vd.th a faded 
notation· 1n the upper right corner, as follows: Pere Andre Carpentier Rue 
d1Egllse Baccarat., 1'"'rance Monsieur Jean Pinaud., Hotel d 1Ville, Baccarat., 
France"• The letter• referred to., along with the !'ootlocker in 'Which they 
were stored. in the SUJmner cottage of Mr, and Mrs. Henry F'. Smith, were 
lost 1n a flood of the Ohio River in 1937 or 1938, Accuaed nevex· attempted 
to get a divorce t:rom his wite, the marriage wa1 not terminated by divorce;' 
and he never received any inf'orma.tion a1 to 'Whether hie wife wae alive or 
dead Ca. 52-56), . , 

/ · . . Accus.~d testified further that he did not disclose his marriage 
to aeypne in France., .except a nbuudy" who witnessed it and wae subsequently 
killed in action., because he should have obtained· the pennission of his 
compaey commander., was "quite young.and very sue~Pptible to being teased~., 
and '!'anted it to be ~ surprise to his family. When his wife did~not come 
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to this country "With him, accused w~.s not sure how his father, a "strict 
disciplinarian in the way of family ties", would take it. For the first 
few months he thought his wife would come to this countey, a.nd did not 
mention the. marriage. He discontinued his courtship of a girl he had 
"liked best" before going to France, and did not afterward become engaged 
to any woman~·. He attended college at the University of Cincirinati, and · 
became a newspaper -writer. When the charges were preferred against him 
accused attempted, through Coudert Brothers, s~eci~lists in obtaining 
documents from France, to gather proof. of his marriage. On pay vouchers 
subsequent to the first one after the charges were served, accused showed 
that he was a married man but claimed only "one ration"· Through his counsel 
he talked to the finance officer about the vouchers. Accused has had about 
21 years of service in the Army (R. 56-60, 86-87) • 

On cross-examination, accu.sed admitted that his application for 
dtscharge and .his application fer a Reserve cor.unission contained a statement 
that he was sine;le. This statement was not true. He identifled his sig
na.ture on a certificate for lone;evity pay (Ex. 31) but did not remember mak
ing it. The statements in it were true except the address of his wife and 
the date of marriage shown (June 1935). He did not know "Where this date 
came from, as he did not:, "sien the work sheetsn.: Accused stated that he 
heard from his wife last in July 1919, and had given her an average of about 
$25 per month while he wa.s in France am Germany. After his ma.rriage he did 
not chcJJ,t;;e the beneficiary in hie Government insurance policy. He had an 
understanding with hjs wife before he left France tha~ he would send for 
her, but never did send for her, and did not contribute to her support after 

.	returning to the United States. 'When accused attended camp in 1925 ·he knew 
he was married, but did not make a claim for quarters and rations because he 
did not know J-ie was "entitled to 1t11 • He later found out that he was en
titled to t~e allowances of a married officer. ·Accused did not know why he! 

. did not make a claim for "back money". He could not account for the name 
"Frances Thressa Adams" in Exhibit 33, unless there was some confusion be
tween his wife's and his sister's name. Accused described the physical
appearance of his wife and gave details of the wedding. He could not give 
the exact date when he first began to draw quarters and subsistence allow
ances as a married man, but it was "possibly" in 1934 or·"probably shortly 
a.fter_ a ruling by Washington that officers who were si_ngle would not be given 
rental allowances". He reconciled his earlier statements that he was single 
with his later claim for allowances as a married man by the "secret char- ' 
acter" of the marriaee (R. 60-73). ' · 

On examination by the court, accused admitted that in his income 
tax re~urns he .claimed exemption as head of a household (because of con-- .. 
trlbuting most of the maintenance for one of his sisters)· and not as a married 
man. Accused recounted many detailS. of his life at Baccarat France about / 
t.he time of his i_narria.ge, and subsequentJ.y. in France and Ge~any. : After his / 
~turn to the Um ted States he wrote his wife two letters in the sUJmner of 

, ,. 
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19191 and one was answered. Twice afterward he felt that he could make 

a trip to France to try to find her., but about the time he had acquired 

sufficient funds to go., the •depression o! 1930-31 hit-. He made no 

etfort1tto obtain documentary proof ot his marriage until the charges 

were pre!erred. ill papers pertaining to his marriage were lost in the 

Ohio noods (R. 73-8,3). 


Y:rs. Ferman A. Badgel.y, Cincinnati., Ohio., testified that accused 
had lived in her home •oft and on• £or about two years., beginning about 1929, 
and that he had a small trunk 'Jihich contained World War relics., uniforms., 
a !lag and soma papers. The trmik was left in the care .of her family.,· and 
was subsequently lost in 1937 during a flood o~ the Ohio River. The trunk 
had been stored at their place in the country-, near the river (R. 92-94). 

· It was stipulated (Def. Exs. 3 and 4) that Lieutenant Colonel R. H. 

Crockett would testify that he had known accused since l9'Z7., and that he 

became acquainted nth accused at Resene officers• meetings llhieh were 

held in Cincinnati every two weeks. On one of these occasions about 1928 

or 1929., when several officers had stopped at a bar a.fter the meeting, 

accused told Colonel Crockett that he had been married in France but that 

his wire had never come to this country. Colonel Crockett distinctly re

called the statement., and had himsel.t been secretly married in 1925 without 

announcing the fact until 1926. He had considered the statement or 

accused as confidential., and therefore did not repeat it. The only ccn

tact which Colonel Crockett had with accused was at these meetings in 

Cincinnati, and he therefore did not lmow the general reputation of 

accused, other.than that he had -never heard aeything against him•. 

Yrs. B. B. Bryant, Kansas City., Missouri., the wife of Lieutenant Colonel 

B. B. Bryant, had first known accused at Fort Benning in 1931. She 

testified that in 19.39, her husband had. an investigation to make at a 

•c.c.c.• camp where accused was ~t~ticned., and ~he accompanied him there. 
While her husband was making his inspection., she talked with accused &oct or 
the a!ternoon. At that time he told her that he had been married in France 
during the World war and that it had ended unhappily. In her opinion the 
reputation of accused £or truth and veracity is good. Mrs. Agnes B. New
man., Indianapolis., Indiana, had known accused since Novamber 1940. On the 

·night 	that she met him, accused was a guest at a dinner party which she 
was giving for her daughter. When Mrs. Newman was telling fortunes with 
cards., for amusement., she asked accused whether he was married and be 
replied that he was (R. 88-98., 103). · 

Colonel Warren w. Christian had kn01'1l accused since May 1942. Ac

cused was under his immediate supervision from July 1942 to May 1943. 

In his opinion the reputation ot accused for truth and veracity is good., 

and accused has a great present and a high potential value as an officer. 

The work o:t accused was per.f'oi,ned in an excellent manner. It was stipu

lated (De£. Ex. 5) that Lieutenant Colonel Burnell v. Bryant would testify 


-11



(72) 

that he had known accus-.:d since 1931, that during the time he knew 
accused at Fort Benning t..~e reputation of accused for truth and veracity 
was good, and that accused was an excellent officer (R. 99-101, 103). 

It was further stipulated (De£. Ex. 2) that Mr. Frederick Coudert, 
senior member of a firm of international lawyers of over .50 years stand
ing, would testify that on 31 May 1943 he received a letter from accused 
requesting that a search be made of public records in Baccarat, France, 
to find his marriage licanso. Mr. Coudert replied that in normal times 
the search could be accomplished, but that in view of the German occupation 
it would be impossible to make the search (R. 103). 

5. a. The evidence shows that accused made and presented to proper 
finance officers his pay vouchers (War Department Form No. 336) for the 
months from December 1940 to April 1943, inclusive; that each voucher 
contained the statement under dependents that he had a lawful wife, 
Frances T. Adams; that the first 14 of these vouchers showed her address 
as ZJ.47 St. James Avenue, Cincinnati, the next eight showed her address 
as St. James Avenue, Cincinnati, and the last seven showed it as Fort 
Benning, Georgia; and that the several vouchers claimed subsistence and rental 
allowances ~s alleged in the applicable Specifications. ,Under date of l 
January 1943 accused executed a certificate for longevity pay, attached to 
his voucher for that month, in l'Vhich he stated that _he had a wife, Frances 
Adams, residing at Fort Benning, and that the date of marriage was June 
1935. 

Accused did not at a:ny time have a wife res~ding at the addresses 
shown above. He has a sister named Frances Theresa Adams, who resides in 
Covington, Kentucky. 

For the purpose of showing the falsity of the statements of accused 
that he was .'\,married man, the prosecution introduced proof that the 
family of accused had al.ways known him as a single man, and that he had 
shown his status as unmarried in applying for discharge from the A:rm:y in 
1919, in applying for a commission in 1924, in pay vouchers prior to about 
19.34, and in his income tax returns. 

Accused testified that he was married in May 1918 in Baccarat, France, 
to Frances Petite (Tina) Dumenchin; that when he returned to the United 
States in April 1919 she met him at Brest but did not accompany him to 
this country because she wanted to locate her father, who was missing 
in action; and that he had not seen her since. He had expected to have 
her join him in tho United States, -wrote her two letters in the summer 
of 1919, receiv~d a reply to one, and the other was returned to him with· 
a notation •Address Unknown•. Accused did not disclose his marriage to 
his family. Later he planned to go to France to try to find his wife, but 
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was prevented by the •depression•. He never heard from his wife again 
a.fter·1919, never received any information as to·whether she was alive 
or dead, and never attempted to get a divorce from her. After charges 
ware preferred against him, accused attempted to obtain documentary proof 
of his marriage, but could not do so on account of the occupation of 
France by the German Army. Accused was corroborated by memoranda in 
his possession, by proof that a trunk containing his World War relics 
and papers had been destroyed by a flood, and by proof that on at least 
three occasions (one about 1928) he had. stated that he was married. 

In the opinion of the Board of Review the evidence does not show 
beyond a reasonable doubt that accused was not married in May 1918, nor 
that he is not at the present ti.me married to Frances Dumenchin. 

£• As a basis for payment to officers of subsistence and rental 
allowances, the term •dependent• includes •at all times and in all places 
a lawful wife• (37 u.s.c. 8; 37 u.s.c., Sup.· II, 104). In RawlinBs v. 
United States (93 ct. Cl. 231), a!ter quoting this statute, it was stated: 

11 This language of the statute seems to say that a lawful 
wife or an unmarried minor child shall be a statutory dependent, 
with no questions askad as to the fact of dependency, just as 
plainly as it says that a mother shall be regarded as a depen
dent only i! in fact she is chiefly supported by the officer. 
There is nothing else in the statute which indicates that this 
apparent meaning was not the legislative meaning8 • 

In Robey v. United States (71 Ct. Cl. 561), it was held that where 
an officer and his wife were separated (though not divorced) through the 
fault of the officer, who deserted his ldfe and refused to live with her, 
he was not entitled to allowances because not •morally• entitled arid not 
within the •spirit• or· the statute. This decision was ~distinguished in 
the Rawlings case on the ground that in the latter the wife was at fault 
and refused to live with Rawlings. 

· It results that normally.an officer with a lawful wife is entitled to 
allowances, whether or not he lives with and contributes to the support 
of his wife, except that, if it is shown that he caused the separation and 
is at fault in not contributing to her support, then he cannot claim the 
status of a married man. · 

£.• Specifications 1-29, Charge l: These Specifications allege in 
substance that in certain months accused presented pay vouchers to 
proper finance officers; that in ea.ch he claimed certain allowances to 
which an officer with dependents is entitled and stated that he had a 
lawful wife, residing at an address stated; and that these statements 
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were .false and fraudulent to the knowledge of accused in that he was in 
fact unmarried. 'l'he Charge alleges a violation of the 94th Article of 
i'iar. For the reasons stated above (pars. 5! and 2,), t.~e Board of Review 
if of the opinion that the evidence does not sustain the findings of 
5uilty of these Specifications in violation of the 94th Article of war. 

Tne question is presented, howev~r, as to whether the evidence sus

tains findings of guilty cf lesser included offenses. Accused had not 

seen his wife (if it be assumed that he married in 191S) since 1919, had 

not heard from her since that year, did not know whether she was alive or 

dead, and did not lmow whether she had obtained a divorce from him (except 

that if she had it was not brought to his notice). In the meantime the 

part of Frsnce fa which she lived was overrun by the German Arrrzy' in 1940. 

Under thes~ circumstances, accused coul~not lmow that he had a lawful 

wife in 1)'3cember 1940 or afterward, al.though he might know that he had 

married in 1918. The presumption of continuance of life is available 

as an aid to the solution o!·an issue of fact in proper cases where there 

is no controlling evidence of life or death, but in the opinion of the 

Board this presumption- cannot be relied on by accused as a justification 

for his statements that he had a lawful wife in 1940 and afterward. 


Accused, in making his claims for allowances., did not state that 
he was ma.ITied in 1918 and that although he had not heard anything of or 
from his wife in over 20 years he considered himself' a married man; instead 
he stated as a positive fact that he had a lawful ~-i!'e at the time each 
voucher was executed. In addition., he stated that his wife resided in 
Cincinnati or at Fort Berming., when he knew that she did not reside at 
either place and that if she was still aJ.ive she probably lived in France. 

Although a married officer is norma.J.ly entitled to allowances 

merely by reason of the fact that he has a wife, as has been stated, it 

does not follow that claims therefor will be paid through normal channels 

and without investigation of the facts in doubtful cases. This is 

illustrated by the Rawlings case and the Robey case, in which the validity 

o.f the claims was finally settled in the Court of Claims. In an opinion 

by the Assistant Comptroller General (22 Comp. Gen. 1145), where the 


· doctrine of the Rawlings case was recognized in this language, •These statu
tory provisions generally relieve an officer claiming rental and sub
sistence allowances on acco"Wlt of a lawful wife of any burden of proof 
that said lawful wife is in fact dependant on him for her support•, it was 
stated, •But the statutes do not relieve the officer of the responsibility 
of establishing in the first place that the woman on llb.ose account he 
claims rental allowances as his wife actually is his lawful wife, where 
that may appear subject to question• •. In that case the woman was admitt~dl.y" 
alive and the doubt was as to the le&ality of the marriage; in this case 
the doubt is with respect to whether the woman is alive and not divorced. 
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'.Illere appears to be no substantial difference between the two situations., 
so that in either the claiinant would have to make a satisfactory showing 
as to the existence ef a l.ntul wife. · 

Accused made a poaitiYe statement of a material fact., when he 
actually did not know and could not kn01r whether it was true or !alse., 
and he conceai.ed the doli.>tfulness o.t the tact by stating a fal.se address 
for bhe wife whose existence he assumed. The only reasonable in!erence 
to be dra1m is that accused wanted his claim to be paid without ilffesti- . 
gation or contest., and that he feared tllat if the true facts were shown 
it would not be so paid. 

In the opinion of the Board o.t Review the record of trial sw,ta.ins 
a finding of guilty of the lesser included offenses ot submitting f'raudu
lent cl.aims for allonnces by stating a :material fact as true when 
actually serious doubt existed as to its trutlll or falsit7 and by con
ceslill! facts which would put the OOTerment on notice of the doubt 
existing, in n.olation of the 96th Article of War. 

As to Specifications 1-9, Charge I, tlle o!fenses charged were 
comdtted more than two years prior to arraignment, and therefore, as 
n.olations ef th~ 96th Article o.t lfar, these Specifications shwld mt 
be prosecuted (.lW 39). 

d. Specifications S-24, Charge II: These Speci!icationa are the 
same 'is Speci.f'ications 10-29, Charge I, except that they charge a Tiolation 
or the 9Sth Article of War. For the reasons stated aboTe {par. Sc), the 
Board is of the opinion that the en.dance sustaina tlae .tindings o'! guilt,-, 
in Tiolation of the 9Sth Article of War., but only 111th exceptions and aub
atitutions. However., accused was found guilty or the same dishonorable acta, 
in Ti.elation of the 9St.h Article of War., u?Xler Specifications 29-48., Charge 
II. It the findings of guilty 0! these Specifications (Specs. S-21,., Chg. 
II) should be sustained with exceptions and s1.i:>stitutions, the resul.t would 
be that accused in e~ch instance would be found guilty of a n.olaticn of the 
9Sth Article or war twice, under separate Specifications inTolving the 
presentation of the same vrucher. It is the opinion or the Board ~ Review• 
therefore., that the find:iJlga of guilty of Specifications S-24., Charge II 
should be disapprO'f'ed. 

~· Specifications 29-48, Charge II r These Specitiaations allege in 
substance that 1n certain aonths accused., with intmt to deem.Ye., offi
cially' reported to certain finance off'icera that he bad a lawful wife, 
residing at an address stated, which reports were 1n each instance known to 
be untrue in that •he had no lnful wit'e residing at aaid addreaa•, 1n 
n.olation or the 9Sth Article or .. war. In the opim.on of tlaa Board or Renn, 
the ertdence 8ll8taina t.he finding• of guilt7. · · 

!.• Specification 49, Charge III In the opimon of the Board 
the en.dence sustains the .finding of guilty of this Specification, except 
the words, "was not aarried and• and •or elsewhere•. 

http:conceai.ed
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6. Consideration has been given to a brief in behalf of accused 
attached to the record. 

7. The accused is 47 years of age. The records of the Office of The 
Adjutant General show his service as follows: Enli~ted service., 16 June 
1917 to 17 May 1919; appointed second lieutenant., Infantry Reserve., 30 . 
December 1924; accepted 8 January 1925; active duty., 4 June 1925 to 14 June 
1925., 16 August 1925 to 30 August 1925 and 11 July 1926 to 25 July 1926; 
promoted to first lieutenant., Infantry Reserve., 24 January 1928; eccepted 
31 January 1928; active duty., 8 July 1928 to 21 July 1928., 21 July 1929 
to 3 August 1929., 20 July 1930 to 2 August 1930., 17 February 1931 to 
23 May 1931 and 2 AUo'.7USt 1931 to 15 August 1931; promoted to captain., 
Infantry Reserve., 5 February 1932; accepted 16 February 1932; active duty., 
3 July 1932 to 16 July 1932., 18 April 193.3 to 30 September 1936 and 16 
November 1936 to 29 November 1936; reappointed captain., 5 February 1937; 
active duty., 16 July 1937 to 31 July 1937., 9 October 1937 to 31 March 
1938., 20 November 1938 to 19 November 1939., 2 January 1940 to 15 January 
1940 and from 14 December 1940; promoted to major, Infantry Reserve., 11 
July 1941; accepted 12 July 1941; promoted to lieutenant colonel., Army of 
the United States., 17 October 1942. 

8. The court was legally constituted. No errors injuriously affect
ing the substantial rights of accused were COIIIilitted during the trial. 
The Board or Review is of the opinion that t.~e record or trial is legally 
insufficient to support the findings of guilty of Specifications 1-9., Charge 
I., and of Specifications 5-24., Charge II; lega1ly sufficient to support 
only so much of the findings of guilty of Specifications 10-29., Charge I., 
and of Charge I., as involves a finding cf guilty, in each instance., except 
the words -Which statements ,,ere false and fraudulent in that the said 
Lieutenant Colonel Robert L. Ada.ms was., during the period for which said 
allcr{{a..~ces·were (or allowance was) claimed., unmarried., and was entitled 
only to * * *, and which statements were then known by the said Lieutenant 
Colonel Robert L. Adams to be false and fraudulent 21 ., substituting therefor 
the words "which statements were fraudulent in that the said Lieutenant 
Colonel Robert 1. Adams was in doubt whether he had a lawful wife or was 
unmarried., was in doubt whether he was entitled to allowances as a married 
man., and knew that he had no wife residing at the address stated"., in 
violation of the 96th Article of War; legally sufficient to support the 
findings of guilty of Specifications 29-48., Charge II., of Specification 
49., Charge II., except the words -Was not married endn and nor· elsewhereu, 
and of Charge II; and legally sufficient to support the sentence and to 
warrant confirmation of the sentence. Dismissal is authorized upon con
viction of a violation of the 96th Article of "ffar, and mandatory upon 
conviction cf a violation of the 95th Article of war. 

' . ~ A ,""'l;;~ , Judge -Advocate 
7 

~ , Judge Advocate 

~ sL Judge Advocate ~ ;-. 
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let Ind. 

War Department, J.A.G.O., 1 6 F (l) 1~4 - To the Secretary' of War. 

1. Herewith transmitted for the action of the President are the 
ncorcf of trial and the opinion of the Board of Review in the case of 
IJ.eutenant Colonel Robert L.. Adams ( 0-209068), Infantry. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally insufficient to support the findings of guilty ot Speci
fications 1-9, Charge I, and of Specifications S-24, Charge II; legally 
sufficient to support only so much of the .findings of guilty of Specifica
tions 10-29, Charge I, and of Charge I, as involves a finding of guilty, in 
each instance, except the "WOrds "which statements were false and fraudulent, 
in that the said Lieutenant Colonel Robert L. Adams was, during the period 
for which said allowances were (or allowance was) claimed., urmarried, and 
was entitled only to * * *, and 'Which statements were then known by the said 
Lieutenant Colonel Robert L. Adams to be false and fraudulent", substituting 
therefor the words "which statements were fraudulent in that the said 
Lieutenant Colonel Robert L. Adams was in doubt whether he had a lawful wife 
or was WJn&rried, was in doubt whether he was entitled to allowances as a 
-.rried man, and knew that he had no "Wife residing at the address stated•, in 
violation or the 96th Article of War; legally sufficient to support the find
ings of guilty of Specifications 29-48, Charge II, of Specification 49., 
Charge II., except the words "was not married and11 and •or elsewhere•., and or 
Charge II; and legally sufficient_ to support the sentence and to warrant con
firms.ti.on of the sentence. (A nolle prosequi was entered as to Specifications
1-4 and 25-28, Charge II.) 

3. The accused for 20 consecutive months fraudulently made and pre
sented pay vouchers in which he claimed allowances as a married man and 
stated the address of his wife, when in fact he was in doubt whether he was 
married or unmarried and knew that he had no wife residing at the address 
stated (Specs. 10-29, Chg. I); with intent to deceive, falsely reported in 
the same vouchers that he had a lawful wife residing at an address desig
nated (Specs. 29-48, Chg. II); and, with intmt to deceive, falsely reported 
in a certificate for longevity pay that he had a law.ful ldf'e residing at 
Fort Berming, Georgia (Spec. 49, Chg. II). He was found guilty of present
ing false claims for all01Vances, in violation of the 94th Article of war, 
but the record of trial has been found legal.Jy sufficient to support findings 
of guilty., as to these Specifications, only of lesser included offenses., in 
'Yiolation of the 96th Article of War, as it was not. shown beyond a reasonable 
doubt that the claim of accused that he married in France in 1918 was false. 
In the 20 pay vouchers, accused claimed the status of a married man and 
listed an address in the United States as his lf'ife's address, based on the 
contention that he had married secretly in France in 1918. He admitted that 
he bad heard rothing of or from this wife shice 1919 at which time she was 
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still in France. His claim of the allowances ot a married man under such 
circumstances, without disclosing the true facts, irxli.cated a deliberate 
intent to deceive and was highly dishonorable. I recanmend that the 
sentence to dianiesal, total .forfeitures, and canf'inement at bard labcr 
for fiTe years be confirmed, but, in "fie'II' of all of the circumstances, 
that the forfeitures and confinement adjudged be remitted, and that the 
sentence as thus modi.tied be calTied into execution. 

4. Attention is invited to the following papers accompanying the 
recordJ Request for elem.ency by accused dated 22 September 194.3J letters 
!roa :Mrs. R. L. .Arstingstall, Germantown, Ohio, sister of accused, in 
his behalf, dated 2S October 194.3 and 17 Januar,y 191'h; and letter from 
Honorable Robert A. Tatt, United States Senator, dated 2.3 December 1943, 
inclosing letter from Mn. Lucille Kene.fee, Cincimati., Chio, sister of 
accused, in his behall', dated 23 October 1943. 

s. Inclosed are a draft or a letter for your signature, transmitting 
the record to the Precident tor his action, and a form fl>f Executive action 

·carr;ying into effect the recommendation ma.de above. 

~n c. Cramer, 

ll&jor General, 


The Judge J.dTocate General. 

7 Incl.a. 


Incl.l-Record of' tr.Lal. 

Incl.2-Df't. ltr. !or sig. 


. . S/'ff. 

Incl.J-Form ot Action. 

Incl.k-Req. for clemeney 


dated 22 Sept. 43• 

Incl.S-Ltr. rr. Mrs • .Arstin&stall., 


dated 2S Oct.~. 

Incl.6-Ltr. tr. :Mrs• .lrstingstall, 


dated 17 Jan.u. . 

Incl.7-Ltr. tr. Hon. Tattidat,ed 


23 Dec. 43, w/incl. 


(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confirmed but execution 
suspended. G.C.M.O. 261, 6 June 1941+) 
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v. 

Private JAMES M. BROADAWAY 
(6924455), 169th Infantry. 
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29 OCT 1~3 
II ARMORED CORPS 

Trial by G.c.u., co~ened at 
Camp Roberts, Calirornia, 18 
and 21 September 1943. Dis
honorable discharge and con.fine

'ment for lite. Penitentiary. 

REVIEW by the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 1 

1. The record of' trial in the case or the soldier named above has 
been emmined by the Board or Review. 

2. The accused was tried upon the following Charge and Speoitica
tion: 

CHARGE: Violation of the 92nd .Article or War. 

· Specification: In that Private Jam.es M. Broadaway, Cannon 
Company, 169th Infantry, did, at Camp Roberts, California, 
on or about 4 September, 1943, with malice aforethought, 
willfully, deliberately, feloniously, unlawtully, and 
with premeditation kill one Private Kenneth G. 11.iller, 
a human being, by stabbing him with a knife. 

He pleaded not guilty to and was found guilty of the Charge and Specifica
tion.· He was sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances due or to become due, and to be confined at 
hard labor, at such place as the reviewing authority may direct, tor the 
term or his natural life. The reviewing ~,.uthority approved the sentence, 
designated the United States Penitentiary, McNeil Island, Washington, as 
the place or confinement and forwarded the record or trial for action under 
Article of War IJ!;. 

3. The evidence tor. the prosecution shows that on the night or 
3 September 1943, the accused and the deceased, with two other enlisted 
men, were playing poker in a small room assigned to two sergeants - both 
on furlough - in one or the barracks at Camp Roberts. The game continued 
af'ter midnight. In the course ot it the participants imbibed substantial 
quantities of wine and whiskey, but none of them were drunk when the 
deceased, dealing a hand of stud poker, fumbled the cards on the third 
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to the :man opposite, a:ld yice versa, atter the accused, playing on the 

deceased's lert, bad received his third card 1n proper sequence. The 

two who had received each other'• cards ottered to exchange, but when.· 

the accused objected, remarking, •It· isn't.poker", they decided to· call 

it a misdeal. "We were playing a halt dollar limit", o~ ot the players 

testified, 11and we bad all bet a halt dollar". Uter the carda were 

thrown in, he continued, 


"I don't know it Mill.er" - the deceased - "or Broadaway" 
the accused - ".dragged their money back out ot the pot, but 
Larkin and I took ours.• 
* * * * * 
"After we called it a misdeal Broadaway-Jumped up and made 
the statement 'I'm going out and get my God Damned Knife, 1 and 
he opened the door and lett the room.***•" 

In about·two minutes he returned with a six-inch hunting knife 1n·one 

hand, a leather scabbard in tpe other. Sheathing the knif'e and placing


1it in his pocket, he resumed hia.eeatJ then, telllng the deceased he 
owed $1.50, he took that amount or the deceased'a money and put it in 
the pot. Both rose - according to one witness, the accused first; 
accordi:lg to another,· simultaneously' - the accused, who was lert-banded, 
with the knife in his lert hand. When the deceased stood up, .he stepped 
sideways, away from the bed on which the game had been played, bringing 
his arms to a thrust position. He was empty-banded. The accused held 
the knife out in front ot him, moving it ·trom side to aide, advancing on 
the deceased and shoving him be.ck into a corner ot the room. The deceased, 
aa he retreated, walking backward.a, appeared to be trying to defend himselt. 
One witness testified, "I thought at one time he was going to make a grab 
for the knif'e but he never did". The deceased step~d on the·shoe rack 1n 
the corner against the wall, breaking a board - and the accused struck. 
One thrust, entering the lert costal margin 1n the 118.mmaey line, penetrated 
the deceased's heart; another,.to the upper abdomen, pierced the peritone\llll 
for a dis ta.nee of 3 centimeters. Upon the examf nation ot the deceased' a 
body, after hie death which ensued almost immediately' as a reeult or these 
wounds, another was observed on his chin, a superficial knife wound measur-
ing l½ centimeters in length (R. 13, 18-21, 26-30, 53-60, 63-66, ffl-72; Exs. 
1-2, 4-8, 13-14). · 

The accused did not appear excited a.tter the assault. He sheathed 
the knife, forced the door open against the body or the deceased, who bad 
fallen in such a manner as to block it, and remarked to one witness outside 
in the squad room, 1 I killed :Miller, if he ain't dead he soon will be11 J to 
another, "I've just killed Miller.*** This is going to tinishme 11 • No 
witness recalled seeing any injury to the accused illmediately atter ·the 
stabbing. Later he entered the latrine, with a cut on the back ot his right 
arm, still ca:rrying the knife, which he washed at the sink. He returned to 
the orderly room with the sleeve or his jacket rolled up, displaying the cut 
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on hia arm (R. 21, 43-45, 52, 60). (81) 

. 4. The evidence !'or the defense shows that on 9 July' 1943, the 

deceased and an unidentified soldier engaged in an argument during a 

"beer bust" held in the company mess ball. The two were being held 

apart, when the company- commander escorted the deceased to his barracks 

and insisted that he get in bed. On that particular night the accused· 

requested the company commander to have the deceased promoted to the grade 

ot private tirst class (R. 74-75). ; . 


About two months before-the killing the deceased was accused o!' 

cheating by a sergeant with whom he was playing pinochle. No money was 

involved. The deceased threat~ned to whip the sergeant, who "stood up 

and said, 'Come on'"• A month later, when drunk, the deceased, who had 

been eating garlic, blew his 'breath in this same sergeant's !'ace. The 


. sergeant,. suggesting to others. that they put the deceased in the shower, 
chased him into the latr~, where the deceased remarked that any man that 
got him would get •the shit knocked out ot him". "Well", said the sergeant, 
•it that's the waa you !eel about it, we'll call it otf". The accused was 

in the showers at the time. The deceased was rive feet nine or ten, and 

weighed, in this sergeant's opinion, over 180 pounds; the accused, about 

five feet six, weighting about 140 pounds (R. 76-80). 


Durµig the day preceding the .fatal poker game, a corporal whose 
bunk was next to the deceased's returned to the barracks about 11:00 o'clock 
in the morning and tound the accused and the deceased drinking wine from a 
gallon jug which the corporal had left - nearly· f'ul.l - in his barracks bag. 
The three ot them then finished the remainder ot the wine. After supper, 
the corporal saw the deceased drinking beer in the post exchange, and later 
in the squad room, again drinking beer. After consuming "these various 
quantities", the deceased was not drunk, but behaved properly - handled his 
cards properly in the card game in the squad room before the players adjourned 
to the sergeant's room where the killing occurred, and appeared sober (R. 81-8~ 

That afternoon the deceased, who was a driver, failed to report to 
the motor pool tor duty. A sergeant reported to the company motor officer 
that he bad excused the deceased to go to the barracks and sleep because he 
had been drinking. The .first sergeant thereafter stated, in the accused's 
presence, that the deceased had not reported for duty that day and that •the 
Lieutenant was going to take action" (R. 86-89). · 

On the morning ot 4 September 1943, a medical officer at the station 
hospital sutured a cut on the accused's right arm, characterized, upon cross
enmination, as of a type which could have been self-inflicted (R. 93, 94; 
Ex. 15). 

, 5. · The accused, atter his rights as a witness had been properly 

explained to him, elected to remain silent. 


6. The Specification alleges that the accused, with malice afore
thought, will.tully, deliberately, feloniously, unlawtully, and with · 
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premeditation, killed the deceased by stabbing him. with o. knife. The 
uncontradicted evidence impressivel7 establishes every element or the 
offense alleged, disclosing no circumstance which might haTe the etfect 
of' extenuating or reducing the grade of the crime. The testimony adduced 
by the defense is irrelevant, immaterial and devoid ot pertinent probative 
value. No doubt the accused's drinking aggravated the cr1m1nal 1rascibll1t7 
which flared so unaccountably' at the deceased's.misdeal, precipitating a 
rapid succession ot acts by the accused, apparently calculated to cnJm1nate, 
as they did, in his fatal stabbing of' the unarmed and retreating deceased.· 

7. The charge sheet shows that the accused is 24 years ot age. He 
enlisted .30 July 19.37, was discharged 4 September 1940, and reenlisted at 
Baltimore, Maryland 18 November 19 42. 

8. The court was legally c_onstituted. No errors injuriouslT attect
ing the substantial rights of the accused were committed during the trial. 
In the opinion or the Board ot Review the record ot trial is legally suf
ficient to support the findings of guilty and the sentence and to warrant 
confirmation thereof'. A sentence or death or imprisonment tor· lite is 
mandatory upon con11iction ot a violation of Article ot War 92. 

~ t.~ Judge Advocat.e. 

£:~~ , Judge Advocate. 

~e,.tkc, Judge Advocat.e. 
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WAR lJEPAP..'l'UENT 
Axmy Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. -(83) 

SPJGK 
3 0 OCT 1943CM 242464 

UNITED S'.l.'ATES 	 ) SECOND AIR FORCE 

) 


v. 	 ) Trial by G.C.M., convened at 
) Army Air Base, Topeka, Kansas, 

First Lieutenant STANLEY ) 1 October 1943. Dismissal 
ROBBINS (0-462256), Air ) and confinement for one (1) year.
Corps. ) 

OPINION of the BOARD OF REVIEW • 
LYON, HILL and ANDREWS, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been excU!Uiled by the Board of Review and the Board subrni ts this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tion: 

CHARGE: Violation of the 93rd Article of war. 

Specification : rn-~at 1st Lieutenant STANLEY ROBBINS,, 

42nd Airdrome Squadron, did, at the Anny Air Base, 

Topeka, Kansas, on or about 23 September 1943, 

feloniously take, steal, and carry 8:{(ay, two one 

dollar bills, United States currency, of the value 

of two dollars, the property of.2nd Lieutenant Robert 

vr. Innis. . 


He pleaded 'guilty to and was found guilty of the Charge and Specification. 
No evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service and to be confined at hard labor fo~ a 
period of five years. The reviewing authority approved nonly so much 
of the sentence as provides for dismissal from the service, and confine
ment at hard labor for one (1) yearn and forwarded the record of trial 
for action under Article of War 48. The legal effect of this was to 
approve the sentence but to remit four years of the confinement imposed. 

3. Supplementing the pleas of guilty, the prosecution introduced 
evidence showing that the accused was quartered with other officers in 
the DBOQtt at the Army Air Base, Topeka, Kansas. On the evening·or 23 
Septelflber, Second Lieutena.i:it Robert W. Innis, Air Corps, prepared to take 
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a shower. After removing his clothing he left his trousers., containing 
a billfold., in his room. The billfold cont8:ined a $10 bill and eight 
$1 bills. Lieutenant Innis had recorded the serial numbers of th~ bills 
before leaving for his bath~ On returning to his room abqut 20 minutes 
later he discovered. that two $1 bills had been removed from his billfold 
(R. 6a., 6b, 6c). While Ueutenant Innis was taking his bath, Second 
Lieutenants Hollis J. Evans and Harold '. :. Borden, who had secretly placed 
themselves on.watch at the direction of Major Forrest M. Moore, Base 
Intelligence Officer., saw the accused enter the room of Lieutenant Innis 
and pick up a pair of trousers that were on the bed. The accused's 
back was to 

1 
the officers mentioned and they could not see the billfold but 

they could see accused Dfumbling" with the trousers. Shortly after ac
cused left the room and after Lieutenant Innis had reported that $2 of his 
money had been stolen, the accused v1as accosted by the three officers 
above mentioned. At first the accused denied any lmowledge of the theft 
but upon being told that he ·was seen in the room handling the trousers 
of-Ueutenant Innis he· admitted his guilt, and returned the money, the 
numbers of which checked with the serial numbers as recorded by Lieutenant 
Innis (R.· 6c-6i). On the night of the theft., and after he had been fully 
advised of his rights in the premises., accused signed a voluntary con
fession which was properly identified by Major Moore and was received in 
evidence as Prosecution's Exhibit l (R. 6i-6k). 

4. The accused did not testify and.no evidence was introduced by 
the defense. The undisputed eyidence and the confession of accused show 
beyond a reasonable doubt that·ac~used is guilty of larceny in violation 
of Article of War 93 as alleged in the Charge and Specification. 

It will be noted that the sentence imposed provided for dismissal 
and confinement but did not include forfeitures. A sentence involving 
dismissal and confinement should specifically provide for forfeiture 
of all pay and allowances due or to become due. This omission is 
imeaterial since total forfeitures will become absolute upon the exe-· 
cution of the sentence to dismissal. 

5. The accused is 23 years and 6 months of age. He was graduated 
from high school in 1938., and attended the°College or the City of New 
York four years, but did not graduate. He was commissioned a second 
lieutenant., Air Corps Reserve., l May 1942., and was ordered to active 
duty 6 June 1942. He was promoted to the grade of fir-st lieutenant 23 
June 1943. In recommending accused for promotion., his commanding officer 
stated that accused's services had been •outstanding in demonstrated 
ability and efficiency.• 
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6. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting_ the 
substantial. rights of the accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant con
firmation thereof. Dismissal. is authorized upon conviction of a violation 
of Article of War 93. 

L (, ~ .....,_ ,Judge Advocate 

--.(/J_...,_:;;;.=--~"-------.._.....----,---, J~e Ac!Vocate 

"~-~. Judge Advocate 
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. 1st Ind. 

War Department, J.A.G.o., 2 . NOV 1943 - To the Secretary of War. 

1. · Herewith transmitted for the action of the President are the 
reoord of trial and the opinion of the Boa.rd of Review in the oase of 
First Lieutenant Stanley Robbins (0-'62266), Air Corps. 

2'! I oonour in the opinion of the Board or Review that the record 
of trial is legally suf,fioient to support the findings of guilty and 
the sentence and to warrant confirmation thereof. I reconmiend that the 
sentence be confirmed and carried into execution. 

3. Inolosed a.re a draft of a letter for your signature transmitting 
the reoord to the President £or his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove ma.de, should 
suoh actio~ meet with approval. 

,---\ v{ - )--.......~ ~.(./\~

T. H. Green, 

Brigadier General, U.S. Army, 
3 	Incls. Acting The Judge Advocate General. 

Incl.1-Record or trial. 
Incl.2-Draft of let. 
for sig. Seo. of War. 


Inol.3-Form or Ex. action. 


(Sente~e confirmed but confinement remitted. G. C.M.O. 401, 22 ~c 1943) 
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SPJGN 
CM 242536 

30 OGT 1943 
UNITED STATES ) ARMY Am FORCES 

) WESTERN TECHNICAL TRAINING COMMAND 
v. ) Trial by G.C.M., convened at 

First Lieutenant WALTER B. 
KAPPm (0-1289268), Air . 

) 
·) 
) 

Army Air Base, Lincoln; Nebraska, 
9 October 1943. Dismissal, total 
forfeitures and confinement for 

Corps~ ) one (1) year. 

. OPINION or the BOARD OF REVmv 
·LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

1. The Board ot Review baa examined the record of trial in the 
case ot the officer above-named and submits this, its opinion, to The 
Judge Advocate General. 

2.. The accused was tried upon the following Charges and Specifica
tions& 

CHARGE I: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Walter B. Kappes, 
616th Training Group, did, at St. Petersburg, Florida, 
on or about the 1st day of May, 194.3, wrongfully, un
lawrully, feloniously, and against the order of nature, 
have unnatural sexual intercourse with Sergeant Billy 
Mullins, a ma.le person, by taking the penis of the 
said Sergeant Billy Mullins into his, the said First 
Lieutenant Walter B. Kappes' mouth, thereby committing 
the crime of sodomy. 

Specification 2: Same form as Specification 1, but alleging 
sodomy.at St. Petersburg, Florida, on or about 7 May 
1943, with Sergeant Billy Mullins. 

Specification .3: Same :form as Specification 1, but alleging 
sodomy at St. Petersburg, Florida, on or about 20 May 
1943, with Sergeant Billy Mullins. 

Specification 4: Same form as Specification l, but alleging 
sodomy at Lincoln, Nebraska, on or about 17 September 
19.43. with Coroora.l JosAnh ·11L Juu,•"- · 

http:sodomy.at
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Spec-ification 5: Same f'orm as Specification 1, but alleging 

aodomy at St. Petersburg, Florida, on or about 19 .May 
1943., with Sergeant James .A. Vaughn. 

, 
Specification 6: Same f'orm as Specification 1, but alleging 

sodomy at Lincoln, Nebraska, on or about 28 August 1943, 
with Sergeant James A. Vaughn. 

CHARGE II: Violation or the 95th Article of' War. 

Specitieation 1: In that First Lieutenant Walter B. Kappes, 

616th Training Group, did, at St. Petersburg, Florida, 

on or about May 18, 1943, attempt to commit the crime 

of' sodomy with Starr Sergeant Robert R. Wynn by taking 

the penis of' Staf'f Sergeant Robert R. Wynn in his hand, 

trying to place it in,his mouth and to thereby have 

carnal connection per os with the said Staff Sergeant 

Robert R. Wynn• 


. Specification 2: In that First Lieutenant Walter B. Kappes, 

616th Training Group, did, at Lincoln, N~braska, on or 

about August 26, 1943, attempt to commit the crime of' 

sodomy with Corporal William A. Faison by taking the 

penis of Corporal William A. Faison 'in his band, while 

in bed with the said Corporal William A. Faison. · 


Specification 31 In that First Lieutenant Walter B. Kappes~ 
616th Training Group, did, at St. Petersburg, norida, . 
on or about May 3, 1943, attempt to commit the crime 
of sodomy with Corporal Francis T. Parker by taking the 
penis ot Corporal Francia T. Parker in his hand, while 
in bed with the said Corporal Francis T. Parker. 

He pleaded not guilty to and was found guilty or all Charges and Speciti~ 
cations. He was sentenced to be dismissed the service, to forfeit all pay 
and allowances due or to become due and to be confined at hard labor at 
such place as the reviewing authority may direct for one (1) year. The 

.reviewing authority approved the sentence and forwarded the record ot trial 
for action under Article or War 48. · 

3. The evidence for.the prosecution shows.that on or about 1 May 
1943,. 7 May 1943 and 20 May +943, in the Peninsulal:' Hotel at St. Petersburg, 
Florida, the accused committed an act of sodomy per os upon Sergeant Billy 
Yullins who testified about each of the three occasions that the accused 
"took my pants down, played with my pen.f, until it got hard, put it in 
his mouth, and sucked it until I bad a discharge". Both the accused and 
the witness were intoxicated but not to the point ot not knowing what they 
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were doing which as to the last mentioned date was corroborated by an 
officer with whom they had been drinking shortly before the commission 
of the act. The preceding night, after a squadron party, the accused 
followed Sergeant James A. Vaughn, with whom he had been drinking at the 
party, and committed a similar act after forcing the sergeant into a 
corner in an alley near the hotel (R. 16-18, 19-20, 21-25); 

-During the above period the accused on 3 May 1943 and 18 May 
1943 attempted to commit a similar ac~ upon Corporal Francis T. Parker and 
Sergeant Robert R. Wynn, respectively, while sleeping 1n the same bed with 
each or them. On these two occasions the parties involved bad been drink
ing but .the accused obviously knew what he was doing. However, after the 
accused had fondled the otner's privates and was engaged in preliminary 
motions anticipatory to the act, he was repulsed (R. 7-12, 14-16). 

· During the summer the accused's organization was transferred·.to 
Lincoln, Nebraska, where the accused, after drinking but not becoming 
intoxicated with Corporal William A. Faison on 26 August 1943, induced him 
to spend the night with the accused in the servant's room or the fraternity 
house where the accused was rooming. During the night the corporal was 
awakened by the accused playing with the penis or the corporal who pushed 
the accused away and got out of bed. Two nights later, again after a party 
where everyone was drinking, the accused invited Sergeant James A. Vaughn 
to spend the night in his room where they slept together and the accused 
committed another act or sodomy per o..s upon him•. Thereafter, on 17 
September 1943, also after a squadron party at the Lincoln Hotel, Corporal 
Joseph M. Regan,-after becoming insensible through intoxication, slept 
with accused and the next morning at the solicitation of' the accused who 
promised to "fix the pass", overstayed his leave, had several drinks with 
the accused and went back to bed where the accused committed sodomy per os 
upon him after which he later arose whett he tound accused pulling his hand, 
the corporal's, toward accused's penis. The accused on this occasion 
possibly was intoxicated (R. 13-14, 18-19, 21-25). 

, 

4. The evidence tor the defense shows that the accused's immediate 
superior under whom he bad served since February 1943 had found his.service 
or superior character and that two officers who had lived with him since 
such date had not observed any homosexual tendencies in his actions although 
he had not, according to their knowledge' associated to any great extent with 
the opposite sex (R. 25-26, 26-28, 28-29}. 

The accused, having been advised of his rights as a witness, 
elected to testify which he did at great length. Prior to entering the 
service he had been most abstemious, but, being disgusted with his assign
ment, he began to drink heavily. He regularly associated with the opposite 
sex and did not make a habit or drinking or associating with enlisted men. 
He testified about each of the occasions related by the witnesses substantially 

-J

http:transferred�.to


(90) 

as.recited by them except concerning the'acts or attempted acts or sodomy 

leaving the impression that, if he committed such acts, he was so intoxicated 

that he did not know what he was doing (R. 29-42). 


5. Specifications 1 through 6, Charge I, allege that the accused on 

specitied dates and at c,pecified places committed·six separate acts ot 

sodoJey' per os with three different persons. The offenses are alleged as 

violations of' Article of War 96. The otf'ense of' sodomy is defined by the 

Manual tor Courts-Martial.as f'ollowsz 


"Sodomy consists of' sexual connection with aey brute animal, 
or in sexual connection, by rectum or by mouth, by a man with a 
human being. Penetration alone is sufficient and both parties 
mar be liable as prinoo.pals." (MCM, 1928, par. 1491') 

The testimony of' the three soldiers upon whom the accused practiced the 
· alleged acts, once· with one, twice with a second and thrice with a third, 

over a protracted period ot time and· at widely separated places, is too 
clear and perauaaivei,, convincing to leave any doubt whatsoever about the 
commiHion ot the acta. Likewise is their testimony that, although they 
and · the accU!ed had been drinking betore the acts, neither they nor the 
accused were so intoxicated on such occasions as not to know and realize 
what was taking place. Although it strains human credulity to believe 
that one, even while intoxicated, would engage in such practices, it is 
possible that intoxication conceivably could account for one or an initial 
aot of such character•. The ~ustained persistency of the accused's acts, 
however, eliminates any mitigation which might otherwise be derived from 
the accused I s claimed intoxication \_and per force impels the conclusion that 
the accused was not unaccustomed to:indulge in acts of perversion but that 
he is an adept thereto and designedly skilled in the acquisition of' his 
victims. The evidence, therefore, establishes beyond a reasonable doubt 
the accused's guilt and supports the findings or guilty or Specifications 
l through 6 inclusive, Charge I and of Charge I. 

6. Specifications 1, 2 and 3, Charge II, allege that the accused at 
specified times and places attempted to commit the crime of sodomy with 
three separate enlisted male persons. The offenses ar'e alleged as violations 
of Article of War 95. An attempt is defined as "an intended apparent · 
unfinished crime" (Wharton's Criminal Law, Vol. 1, Sec. 212). The alleged 
acts, although manifestly constituting "conduct unbecoming an officer and 
a gentleman", are condE!!md by the following applicable authority as violations 
or Article or War 95: · 

"Demeaning himself by an officer with soldiers or military
inferiors. 
* *· * * 
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"0.ffending against good morals, in violation*** of 
public decency and propriety." (Winthrop's Military Law 
and Precedents, 1920 Reprint, ~ges 716-:-718) 

The testimony or the three witnesses with whom the accused 
attempted to commit the acts leaves no doubt but that the accused on the 
described occasions was actively engaged in the preliminary movements 
usually accompanying an actual completed act or sodomy. The intent or 
the accused on such occasions is obvious and the actual completion or the 
crimes were unfinished only because of the acts or the witnesses and not 
because or any acts of the .accused. The claimed intoxication or the ac-· 
cused at the specified times is unavailing as a defense thereto for the 
reasons above-mentioned. Apparent intoxication may have eased his 
conacience but it did not deter him from carefully planning and attempting 
to execute his designs and, in fact, appears to have b6en part or the plan 
or his sustained operations. The evidence beyond a reasonable doubt sup
ports the findings of guilty or Specifications 1, 2 and 3, Charge II, and 
or Charge II. 

7. The accused is about 25 years of age. The War Department records 
show that he had enlisted service f'rom 24 February 1941 until he was com
missioned a second lieutenant upon completion or Officer Candidate School 
on 4 August 1942 since which date he has been on active duty as an officer 
and that he was promoted to first lieutenant on 3 August 1943. 

8. The court was legally constituted. No errors injuriously affect
ing the substantial rights or the accused were committed during the trial. 
For the reasons stated, the Board of Review is of the opinion that the record 
or trial is legally sufficient to support the findings of guilty or all 
Charges and Specifications and the sentence, and to warrant confirmation 
thereof. DismJssal is authorized upon conviction of a violation of Article 
of War 96 and is mandatory upon conviction of a violation of Article of War 95. · 

~ [~Judge Advocate •. 

£~~~ ,Judge Advocate. 

~Ms/U,.. ,Judge Advocate. 
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SPJGN 
CM 242536 

1st Ind•. 

:.c- NOV 1343War Department, J .A.G.o., l>l - To the Secretary of War. 

1. Here-with tr"ansmitted for the action of the President are 

the record of trial and the opinion of the Board of Review in the 

case of First Lieutenant WalterB. Kappes (0-1289268), Air Corps.
. . 

2. .I concur in the opinion of the Board of 'Review that the 
record of trial is legally sufficient to support the ·.:f1ndings ·and 
sentence and to warrant confirmation thereof.· I recommend that the 
sentence be confirmed and carried into execution and that the United 
States Disciplinary Barracks, Fort Leavenwor.th, Kansas, be designated 
as the pJa ce of confinement~ · · 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of· 
Executive action designed to carry into effect the foregoing recom
mendation,' should such action me.et with· approval. · ~-, 

T. H. Green, 
Brigadier General, U. s. Arm.y, 

Acting The Judge Advocate General. 
, . 

3 Incls. 
Incl 1 - Record of trial. 

Incl 2 - Dft. of ltr. for 
sig. Sec. of 'War. 

Incl 3 - Form of Executive 
action. 

(Resigned) 
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WAR DEPARTMENT 

Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D.C. 


{93) 
SPJGQ 
CM 242553 

UNITED STATES ) 

v. 	 ~ Trial by G.c.u., convened at 
) Drew Field, Tampa, F1orida1 

Private MANUEL T. FmNANDEZ ) 19 August and 2$ September 
(32817359), Medical Detach- ) 1943. Dishonorable discharge 
ment, 566th Signal Aircraft ) and confinemE1Jlt for life. 
Warning Battalion. ) Penitentiary. 

REVIEW by the BOARD OF REVIJM 
ROUNDS, HEPBURN and FREDIBICK, Judge Advocates. 

l. The record of trial in the case of the soldier named above 

has been examined by the Board of Review. 


2. The accused was tried upon the following Charge and Speci

fication, 


CHARGE, Violation of the 92nd Article of War. 

Specifications -In that Private Mmuel T. Fernandez, 

Medical Detachment, 566th Signal Air

crai't Warning Battalion, Drew Field, 

Florida, did, at Plant City, F1orida1 


on or about 24 July 1943 forcibly 

and feloniously, against her will, 

have carnal knowledge of Mrs. Opal 

Susie Norris. 


He pleaded not guilty to and was found guilty of th& Specification and 
the Charge. No evidence of previous convictions was introduced.. He 
was sentenced to be dishonorably discharged the service, to forfeit all. 
pay and allowances due or to become due, and to be confined at hard 
labor, at such place as the reviewing authority may direct, for the 
term of his natural life. The reviewing authority approved the sen

. 	 tence, designated the United States Penitentiary, Atlanta, Georgia, as 
the place of confinement, an_d forwarded the record of trial for action 
under Article or War 5o½. 

3. For the prosecution it was shown that on 24 July 1943, 
accused., in company with Priva.te First Class~ R. Plank and : 
Technician 5th Grade Fred Jolmstcn, left Drew Field, Tampa, F1orida, 
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and proceeded by truck to Plant City, Florida, where they visited 
the Rainbow Grille, had sandwiches and jointly shared a mixture of 
a half-pint of whiskey and two bottles of 117-Up 11 (R. 22, 28, 43, 73). 
Thereafter they proceeded to Hominy Inn where Plank and accused each 
had a bottle of beer (R. 22,,23, 25). Upon leaving there they met 
a civilian, J. w. Long, who was an his way to Sear• s Bar-Be-Cue 
Stand and who took the soldiers along in his Ford coupe (R. 23, 35). 
On the way they stopped at Loomis I where two of the party drank beer 
and one drank whiskey, though the drinkers are not identified in the 
record (R. 35). It was between 9:30 and 10:30 p.m. when the group 
arrived at Sear 1 s (R. 26, 'Zl, 35, 42, 45). 

Here each had about four more 11beers 11 during which time the 
soldiers were engaged in conversat.ion with two girls (R. 23, 25, 29). 
Accused "couldn't make any headway11 so he quit talking with the girl 
with whom\ he was conversing (R. 30). Within about half an hour after 

·arriving at Sear 1 s (R. 26) accused complained of feeling sick (R. 44), 
went out of doors and sat en the steps (R. 23, 26, 2$, 42). Plank 
saw him go out and sit on the steps for about ten minutes and shortly 
thereafter when he went to the outdoor rest room, Plank fomid accused 
lying in Long's automobile, but, when he made a similar trip ten or 
fifteen minutes later, Plank found both accused and the automobile 
gone (R. 23, 26, 29). Johnston saw accused sitting on the steps at 
about 10:30 p.m. (R. 42). Accused did not appear to be drunk at 
about ll:00 p.m. (R. 26, 30, 40, 61, 72). 

Richard Norris and his wife, Opal Susie, resided in a house 
near Sear1 s Bar-Be-Cue Stand. Captain William Hart., Provost Ms.rshal 
of the Iakeland Army A.ir Field, testified the house was 50 yards from 
the stand (R. 31) but Norris said it was around 35-40 feet (R. 19). 
At the time of' the alleged rape Mrs. Norris was 24 years old, the 
mother of a 10 months old baby boy (R. 4), and again pregnant (R. 74) .

On the night of 24 July 1943, at about 10i55 p.m., Mrs. 
,· 

Norris was preparing to nurse her baby after going to bed., her husbanc 
having just left to go to work· in the shipyard (R. 4., 19). As he was 
leaving Norris saw a soldier of dark complexion and with black hair 
standing on the corner within 20-25 feet of the Norris home (R. 20). 
Mrs. Norris had turned off all the lights in the house but had a 
nashlight handy when she went to bed. Vfuile she was nursing the 
child someone entered and grabbed her "from the back" (R. 4). Being 
deaf' in her right ear, and since she was lying on her left side, she 
heard no sound of approach (R. 4., 6, ll). She began screaming, 
saying, "You're not Richard", referring to her husband. A. struggle 
ensued in which Mrs. Norris, her assailant and the baby fell off the 
bed. The intruder picked up the child and threrr it on ~he bed and., 
grabbing 11..rs. Norris, threw her toward the foot-end striking her head 
against the iron bed. At this point she happened to feel his billf.old 
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grabbed it and threw it toward the head-end of the bed. At the 

moment when she threw it, her a_ssa.ilant grasped her YII'ist so that 

the billfold fell on the floor (R. 4, ?). The assailant then had 

sexual intercourse with Mrs. Norris, without.her consent and without 

using any "rubber" {R. 4, 5, ll). She "!Vought him", 11bit him one . 


· time on his neck", "pulled his neck back" and she had "screamed and 
hollered". He hit her on the nose "so she couldn't scream and holler" 
(R. 5), tore a 6-inch slit in her nightgown, and forcibly took off 
her step-ins which had been somewhat torn before the assault (R. 11). 
A II juke box' in Se.ar' s Bat-Be-Cue Stand had been playing almost 

· consta.ntlyduring the evening {R. 28, 40, 62). 

' After the intercourse the man got dovm on his knees and 
tried to find the billfold while Mrs. · Norris jwnped from the bed and 
ran over to turn on a light by the settee but he took the lamp away 
from her. He had also taken the flashlight and used it wriile search
ing for the billfold, but she could not recall whether he turned it 
on at any time (rt. 4, 7). He did turn his face away from her whenever 
automobil~ headlights shone into the room momentarily and it was con
sequently difficult for her to see him clearly at any time, though 
she knew 11he was dark complexioned and had real dark hair" (R. 6). 

Mrs. Norris then tried to get into the kitchen to get a 
light but he told her not to turn on any light and that he would kill. 
her if she did so (R. 4, 10). She did finally manage to get mto 
the kitchen and turned on a light -whereupon accused fled, taking the 
flashlight with him but leaving the billfold (R. 4). Mrs. Norris 
thereupon picked up the billfold, dressed herself and taking her baby 
with her, went immediately to Sear' s next door. There she spoke to 
the two girls in company with Plank and Johnston and immediately 
thereafter telephoned to the police reporting the crime, after which 
she proceeded to her-sister's home where she arrived at about midnight 
and where she stayed all night (-11•• 5, 8, (:/:), 70, 72). Ylhile talking 
to one of the girls at Sear' s she bad shown her the billfold in the 
presence of the two soldiers who were with the gi~l and she also showed 
it to her sister that night (R. 54). The sister testified that I~s. 
Norris appeared scared and that 11 she had a knot on the back of' her 
neck"·- a "big, swelled up place 11 which she treated(~. ?O). 

At about midnight, Plank and Johnston left Sear' s and went 
to Hominy Inn where they parted (R. 23). Plank had last seen accused 
at about 11100 p.m. (R. JO). After leaving Johnston, Plank caught a 
.ride on a truck and about two miles from the inn he saw accused 

walking alone on the highway toward Plant City. Accused got into the 

truck and when asked by Plank 11what went on that night"- said he 

11couldn•t remember a thing" (Ii.. 24, 30). Plank later noticed a 
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flashlight in accused's back pocket upon arrival at their room in 
Plant City, but, when again asked what had happened, accused said, 
"he didn't remember a thing only he said he knew he got a flashlight 
some place but he didn't knovr where it came from" (R. 24). 

In the morning (25 July 1943) Plank, Jolmston and accused 
went down town for sandwiches after which accused left them and 
Plank and Johnston called upon the girls whom they had met at Sear' s 
the previous evening. ·;;hile in their company at about 1:00 p.m. 
in the afternoon, Mr •. Horris came along, spoke with them and there
after they went to the police station "to identify the man" (R. 24, 
25). Accused was not at the police station then but they saw him 
later on the street and told him the police were looking for him, 
whereupon accused said, 11M:t.ybe it would be better if I went up and 
turned ip.yself in11 , which he thert did .(R. 25). 

- Captain Ha.rt, the Provost llirshal, upon receipt of a report 
concerning the alleged rape went with a deputy sheriff to the Norris 
home on 25 July 194.J where they 111.'ound footprints at several places 
around the house se~ming to focus at certain windows11 • Cne print was 
rather well preserved (R. 31) and when accused's shoe ms placed 
therein it fitted the print (lt. 32). I1i the police station, on the 
same day, Captain Ha.rt, after proper warning, interrogated accused 
who admitted he was at Sear•s Bar-Be-Cue Stand on the night of 24 
July 1943 with two soldiers; that he became sick, sat in•a parked 
car and then remembered nothing else until he found himself walking 
dovm the highway toward Plant City. Upon being asked about the flash
light, accused expressed surprise that he (Captain Hart) knew about 
it and stated it was rith his belongings which he had checked at the 
u.s.o. (R. 14). The articles were sent for then and there and when 
brought were examined in accused• s presence. The flashlight was 
extracted in his presence from a hip pocket of accused's trousers 
which were among the accused's property thus procured, and accused 
admi:tted it was the flashlight which he had previously mentioned but 
could give no explanation of how it came into his possession (R. 15). 
He also had discovered that morning that his wallet was missing but 
did not know Vihat had happened to it (R. 15). Upon being shom the 
wallet which Mrs. Norris bad turned over to the police authorities, 
accused admitted it was h_is (R. 16). When shovm the !lashlight, Mr. 
and Mrs. Norris both identified it by means of a cracked lens and a 
home made spring iihich it contained (R. 7, 8, 1$) as the same one 
taken from their bedroom on the night of 24 July 1943. Mrs. Norris 
also identified the wallet, admitted by accused to be his, as the 
identical one she found in her bedroom after the assault (R. 9). 
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J. W. Long testified that he had picked up accused and two (9'7) 
other soldiers who were thumbing a ride near the Post Office in Plant 
City in the early part of the evening on 24 July 1943 and had taken 
them in his Ford coupe to Sear's Bar-Be-Cue Stand, arriving there at 
about 10:10 p.m. (R. 34, 35). They drank beer for a while and between 
10130 and llsOO p.m. he left with a friend by the name of Branch without 
having noticed whether accused had gooe or not (R. 36). Long's car was 

. in front of the door of the barbecue stand and no one was in it vm.en 
Long and Branch got into the automobile to go home (R. 37). Branch tes
tified that he had gone out to Sear' s on the night of 24 July 1943 at 
about llsOO p.m. to get his friend Long. A man by the name of Day had 
brought him out from Plant City and then left Sear' s (R. 64) after · 
having a soft drink (R. 65). Branch did not remember seeing accused at 
Sear' s that night. In about 15 minutes after his arrival he and Long 
left Sear' s and went home in Long' s car which was empty l'lhen they got 
in (R. 65, 66). 

Willie Mae Hedrick testified that she had arrived at Sear•s on 
tha night :in question at about 10:.30 p.m. in company with a friend, 
Onzelle Williams. She iderltified accused as one of the soldiers she 
bad seen there that night and who had been talking with her friend Onzelle 
(R. .71) • While she saw him drinking she did not think he was drunk. She 
saw him go out· alone at about ll:00 p.m. and did not see him return.
When Mrs. Norris came over to Sear' s later that night she went out and 
spoke to her and went with her to the grocery store to telephone the 
police (R. 72). Miss. Hedrick stayed at Sear' s until 11130 p.m. Although 
Mrs. Norris said she was 11sure 11 accused was the man "Who assaulted her 
and pointed him out in the courtroom vmen asked to· "identify*** the 
nsn who you saw and -was brought back to you on the 25th day of July***"

1she admitted that at the time of the assault she couldn I t see him very 
clearly and while she was reasonably certain accused was the man she was 
not absolutely positive (R. 6); nor was she positive when identifying 
accused in the pres~ce of the Provost Marshal (R. 17). ·· 

4. Accused after an explanation to him by the law member of his 
rights, elected to be sworn as a witness, under oath. He testified that 
he did share with Plank and Johnston the llhiskey purchased in a cafe
teria but, although he had little experience with "Whiskey and had drunk 
eome only once before in his life, he thoughtthe bottle was a "pint 11 

and not a "half pint11 as_ the others said (R. 74, 75). He had nothing 
,to drink prio.J" to this (R. 75). He also drank a glass of beer at 

Hominy Inn and had 11a few drinks" at Sear 1s. After a while he "didn't 

feel so well" so he went outside, sat on the steps and later vomited . 

(R. 46). He then got into Long's car and either fell asleep or went 
into a stupor, after which he remembered nothing until he got into the 
truck ai the highway to Tampa. He had a ilashlight in his· pocket. In 
the earlier pa.rt of the evening he had ·a blllfold on his person but he 
did not lmow wha.t became of it (R. 46). He bad never seen either Mr. 
o:r;- Mrs. Norris before 25 July 194.3. After Plank and Johnston had told 
him of the charge of rape and tha. t the police were looking for him he 
voluntarily went to the police station (R. 47, 48). He bad no idea what 
t:une of night it ms when he got to Saar's (R. 46) nor when_he got into 
the truck on the Tampa. road (R. 41). Yfith regard to the Charge itself, 
the following interrogation took place: 
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"Q. What is youi- direct response to the charge 
that you did rape Mrs. Norris? 

11A. I don't think I am guilty. 
11 Q. You don't think you did it? 
11A. No, sir. 
11 Q. You have no recollection one way or the other? 
"A. No, sir. 
"Q. You think you were so drunk you wouldn't have 

knoffll an act like that? 
11A. I don't know. 11 (R. 4.8) 

He did µot recall seeing anyone come out of the Norris house nor Mr. 
Long coming out of the barbecue stand. He did remember seeing and 
speaking to Plank while he· (accused) was lying in L:,ng•s car (R. 48). 

Qi cross-eY..amination accused said he knew he was getting 
into Lang's car, and that it was a coupe, but that after speaking to 
Plank he knew nothing until he "came to" while walking en the Tampa 
road. Previous to the time when Plank came along in the :truck, 
accused had tried to stop other cars "to get a lift back to town but 
nobody stopped until the "b:-uck came by". He had no idea of the time 
that elapsed between the time he "went out" in-the car (Lcng's) and 
the time 'When he 11came to" on the highway but he knew that he and 
Plank returned to their room before curfew because he saw two mili 
tary policemen and 11 they didn't say a word about getting off the 
street" (R. 49). He admitted that the flashlight shown him at the 
trial was the one found in his pocket _and that the billfold as well 
as the Social Security card which it contained were his (R. 49, 50). 

In examination by the court the following colloquy took 
place: 

"Q. Whan you regained your senses, did you know 
that you were headed down the road to town 
and the hotel? 

"A. No, sir. 
"Q. But you were trying to catch a ride. Where 

were you going? 
"A. I wanted to find which way I was going, sir. 11 

(R. 50) 

5. After the prosecution and defense had rested the court an
nounced ~hat an adjourn..1J1ent would be had in the case and directed 
that accused be exa.Dllll~ to deteru4ne the question of his sanity by 
a board of medical oi"ficers pursuant to paragraphs .35,£ and 75!,, 
!&lnual for Courts-fartial. The trial judge advocate was further 
directed to mal::e a further investigation and inquiry along indicated 
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lines with a vie'if to discovering and producing additional evidence · 
(R. 55) •. 

Accordingly a board was appointed and Captain Samuel M. 
Tarnhower, Medical Carps, testified tha. t, after an examination of 
accused the board lad concluded he was sane, both at the time of 
their examination and at the time of the conmission of the alleged 
offense (R. 57). The written report was received in evidence and 
disclosed the following specific findings: 

n1.. Enlisted man was sane at ti.Ttl8 of offense.
"2. Enlisted man ~s sane at the time of our e:xamina

. tion. . 
".3. 	 Based en his statements and those of other persons 

in the record as to the amount of alcohol taken, 
'Which 'W:l.S not excessive, the. evidence as to his 
behavior and apparently mental° reactions at the 
time of the alleged offense, it is our opinion 
that the enlisted man was mentally capable of dis
tinguishing right froni wrong. 

"4• 	 Since we feel that this man was not insane, he ms, 
therefore, able to adhere to the right. 11 (Ex. G) 

Defense counsel objected to that portion contained in para
graph .3 without avail. The court thereupon proceeded to interrogate 
the witness as followsi 

"Q• Is it possible to say 'Whether a man under the 
influence of alcohol could have a lapse of 
memory and he woo.l.d go about a procedure sys
temtically? In other wards, how would a man 
be affected that had a lapse of memory as a · 
result of  · 

"A. Well, there is no question that he might do 
things for which he wruld have a lapse of memory. 
I have :1n mind this particular case where the 
actions of the individual suggested that he had 
enough control of his reasoning powers so tha~ 
one 110uld ·almost expect that he would have in the 
same sense his memory or ability to work things 
out. Al.most any -cype of loss of memory is possible. 
We felt it was quite improbable that the things 
that took place could have taken place and still 
such a blank loss of memory for all the events of 
that particular period. 

· "Q. Captain, if a nan is in such a drunken condition 
that he bas a lapse of memory, is it probable 
that he would desire to have sexual relations at 
that time? 

-7



(100) 


"A. I think it is probable that if he had taken 
. a great deal of alcohol to the point that 

might usually be associated with a loss or 
memory. In other words, usually being talked 
of as being very drunk, it would be unlikely 
that his sex desires would be sufficient as 
to have a desire to have intercourse. On the 
other hand, commonly, moderate small amounts 
of alcohol most often act as stimulants." 
(R. 58) 

There being no further evidence on the issue of sanity to the Presi
dent ruled, in the absence of the law member, and without objection 
by any member, that at the time of the co:rmnission of the offense 
charged and at the time of l.he trial, accused was not suffering from 
any menta! disease or defect (R. 58). 

6. Thus it appears by competent evidence, which is neither 
denied nor in any manner rebutted, that Mrs. Opal Susie Norris, a 
wife of the age of twenty-four years, the mother of a ten-month 
old baby boy and again pregnant at the time of the commission of 
the offense upon her, was raped while alone with her child· in her 
home, at or near Plant City, F1orida, ~ the night ,of 24 July 1943. 

She testified tha.t after she had retired and l'ra.s preparing 
to nurse the baby at her side, someone attacked her from the rear. 
In the struggle that ensued the child fell or was thrown to the 
floor, ,mereupon the assailant picked it up and threw it ai the bed.·'. 
Then, notwithstanding her screams and physical resistance, consist- -' 
ing of fighting, biting and pulling upon his neck, during 'Which Mrs.: 
Norris• nightgolVIl was torn and her step-ins were forcibly removed, 
the intruder effected sexual intercourse w.ith her. Under the circum
stances, there was ample testimony to show that Mrs. Norris resisted 
to the extent of her ability and that the intercourse was by force 
and violence and without her consent. 

The only questions to be determined are whether there is. 
sufficient evidence in the record to support the .finding that accused 
was the person who committed the offense and, if so, whether he . 
shall be held accountable .for his act. 

·Since the crime was committed at approximately 11:00 p.m., 
in a dark room lit only by occasional fl.a.shes of light from passing 
automobile lamps, it was difficult for .Mrs. Norris to clearly see 
and distinguish her assailant and, although she remembered clearly 
that he was of a dark complexion and had very dark hair, she was not 
absolutely positive in her identificaticn of accused, under oath, 
at the trial. Her husband also, though he saw a soldier standing 
with his back toward him within twenty or twenty-five feet of his 
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home. as he left for work that night shortly prior to the assault 
upon his wife, was unable to describe him with any-greater degree 
of certaillty than to say he was "dark complexioned and had black 
hair". 

It, therefore, becomes necessary to illquire :into such cir
cwnstantial evidences of fact as serve to connect accused with the 
crime. In doing so it is observed that accused was at Sear' s 
Bar-Be-Cue Stand, a place next door to. the scene of the crime,·at 
or near the time of its co:mrn:i.ssion. Although his companions recalled 
seeing him in or aqout Sears' Bar-Be-Cue Stand, which was only fifty .. 
yards at the utmost from the Norris home, at about 10s30 or llsOO on 
the night in question, no cne saw him thereafter until his friend 
and roommate, Plank, found him walking alone on the highway toward 
Plant Citr around ~dnight. 

In addition, according to testimony of the provost marshal 
who made an mvestiga.tion at the Norris home in the afternoon follow
mg the rape, accused's shoe fitted a rather well preserved footprint 
in damp, sandy soil found close to a window in the rear of the Norris 
home. 

Thus it has been nade to appear that accused was present 
in the immediate vicinity of the scene of the crime at about the time 
it was perpetrated and, as will appear later, he.was unable to rebut 
the inference that he did, in fact, prowl about the Norris home just 
prior to the time of the rape. But there are other, far more cogent 
and compellmg facts which link accused with the commission of the 
offense with which he stands charged. 

When he lei't to,m to go to Sear I s accused had in his posses
sion a billfold or wallet which he was ca.ITyi.ng in his pocket. This 
wallet coritamed, among other thillgs, a. social security card made out 
in his name. When he woke up in his room en the morning of 25 July 
1943 the wallet was missing, and although he searched for it he did 
not see it again until it was shown to him by the provost marshal on 
the afternoon of the following day, at which time he admitted it was 
his. This was the identical wallet which 1.frs. Norris took from the 
pocket of her assailant and threw out of his reach at the time of the~ 
rape upon her and which she picked up from the floor immediately 
after 1:he man who assaulted her bad fled. 

I 

Just prior to the assault llll:'s. Norris had prepared to go to 
bed and nurse her baby. She had obtained and conveniently placed a 
flashlight of peculiar design and unique rna.rks of identification. 
Not only was the glass lens cracked m a manner definitely known to 
both Mr. and Mrs. Norris, but the original sprmg, 'Which· held the 
battery in contact with the bulb, had been broken and replaced with r, 
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a homenade spring by Mr. Norris. Both husband and wife testified as 

to these facts. According to Mrs. Norris her assailant seized the 

flashlight while in her room and took it with h:un when he fled. 


' When accus.ed ms in his room after he and his companion, 
Plank, had returned by truck to Plant City before curfew on the night;. 
of 24-25 July 1943, Plank noticed a flashlight in accused's pocket 
and upon inquiry was told by accused that he did not know where he 
had gotten it. later, the trousers, the hip pocket of which'con-. 
tained the flashlight, were, among other things, checked by accused 
at the u.s.o. This b-widle of effects was obtained by the military 
police authorities and when the flashlight was taken from the hip 
pocket of accused's troueer.s, m his presence, he admitted it was the 
flashlight as to which Plan~ had inquired and which accused had m 
his pocket on the early mornmg of 25 July 1943 without lmowing where 
he rad obtained it. At the trial this flashlight was positively · 
identified by the cracked lens and the makeshift spring as the one 
which was taken from Mrs. Norris' roor:i by the mtruder an the. night 
of 24 July 1943. · 

Confronted with these strong, though circumstantial, evi
dences of his presence in Mrs. Norris' room on the night of the crime, 
the only defense offered by accused was a total lapse of memory for 
that period of time which would necessarily embrace that in which the 
rape was perpetrated. Having elected to offer this explanation of 
his mental ccndition he, of course, was estopped from categorically 
denying that he committed the offense and therefore could only say,. 
when asked whether he raped .il4rs. Norris, 11 I don't think I'm guilty11 • 

This situation suggested his mental incompetency at the 
time o:f the offense. The court properly followed the provisions of 
the Manual for Courts-Mirtial, 1928, and caused accused ·to be exa.mmed 
by a. board touching his sanity on the date of the offense, 24 July 
1943, and at the time of trial. Ch the issue thus submitted the board 
ma.de its report, in which they gave as their considered opmion, 
that accused was sane at the time of the crillle and the trial; that he 
was mentally capable of dist:i.nguishmg right from wrong; and that he 
was able to adhere to the right. Having heard all of. the evidence 
the court was empowered to make its ov-m. £:i.ndmgs on this question and 
properly did so, hold:ing that accused was not, either at the time of 
the commission of the offense or at the trial, suffering from any 
mental disease or defect. Defense counsel objected to certain natter· 

' ccnceived to be gratuitous information offered by the board in its 
report, specifically that portion in raragraph 3, as follows1 

"Based on his statements and those of other persons 
in the record (of.trial) as to amounts of alcohol 
· taken, 'Which was not excessive, the evidence as to 
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_his behavior and apparently mental reactions at 
the time of the alleged offense, it is our op:inion 
that the enlisted man was mentally capable of dis
tinguishing right from wrong. 11 

Though the medical officers were expert opinion witnesses they were 
not entitled to find, and should not have stated it as their opinion, 
that the amount of alcohol taken by accused was not excessi~. This 
was exclusively within the province of the court. However, it cannot 
be said that this was harmful or constituted a violation of any sub
stantial right of accused. 

Where conviction results from circumstantial evidence, the 
circumstances must not only be consistent with guilt but also must 
be inconsistent with innocence. The evidence must be such as to ex
clude every fair and rational hypothesis save that oi guilt. It is 
inconceivable that someone should have taken accused' a wallet from 
his person and after ent.ering the Norris home dropped it on the floor 
of the room mere the crime was committed and also have placed in 
accused I s hip pocket, after the crime was comniitted, a flashlight 
taken from the scene of the crime. The chain of facts presented 
against accused exclude,ever;· reasonable hypothesis save that 'of_his 
guilt aqd the conclusion that he committed the offense is inescapable. 

7. In his action upon this case the reviewing authority included 
the following: · 

nm view of the youth of the accused and other ex
tenuating circumstances appearing in the record, 
it is recommended that the sentence be mitigated 
to dishonorable discharge,. total forfeitures and 
confinement at hard labor for ten years and that 
the place of confinement be changed to the Federal 
Refornatory, Chillicothe, Ohio." 

There are no other recommendations of clemency accompanying the record 
of trial. 

8. Accused is 19 years of age. ftom information upon the charge 
sheet and in the record· it appears that he was inducted and trans
ferred to the Enlisted Reserve Corps on 26 February 1943. He was 
called to active duty at Camp Upton, New York, on.5 M9.rch 1943. 

9. The court was legally constituted and'had jurisdiction of 
accused and the offense. No errors injuriously affecting the sub
stantial rights of accused were colilllitted during the trial. In ·the 

• 
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opinion of the Board of Review the record of trial is legally suf
ficient to support the find:ings and the sentence. A sentence of 
death or imprisonment for life is mandatory upon conviction of a ' 
violation of Article of War 92. Confinement in a penitentiary is 
authorized by Article of War 42 for the offense of rape, recognized 
as an offense of a civil nature and so punishable by penitentiary 
conf:inement of more than one year by section 2801, Title 22, Code 
of the District of Col~b' --J-- · 

/; '~ ..• . 

// //__ ;\-._ / 

AA/4,l-~..,, f ,.y/);,t.,,,~ Judge Advocate. 
,·
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Washington, D. c. 

SPJGQ 
CM 242557 1 NOV 1943 

UNITED STATES) ARMY AIR FORCF.s EASTERN 

) TECHNICAL TRAINING COMMAND 


v. 	 ) Trial by G.C.M., convened at 
) Miami Beach, Florida, 28 


Second Lieutenant HARRY Q.) September 1943. Dismissal. 

CAUDELL (0-565010), Air ) 

Corps. ) 


OPINION of the BOARD OF REVIEW 

ROUNDS, HEPBURN and FREDERICK, Judge Advocates 


1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 95th Article of War. 

Specification 1: 	 In that Second Lieutenant Harry Q. Caudell, 
Air Corps, 411th Training Group, Basic 
Training Center #4, Army Air Forces Tech
nical Training Command, Miami Beach, Florida, 
did, at Miami Beach, Florida, on or about 
February 8, 1943, with intent to defraud, 
wrongfully and unlawfully make and utter to 
Chester A. Good, Proprietor of the Lincoln 
Road Liquor Store, a certain check in words 
and figures as follows, to wit: 

"Mercantile National Bank 
of Miami Beach 

Check No.· ___ Miami Beach, Florida Feb, 8 19ltl 
Pay to the 
Order of Cash 	 $30._00____ 

_T_hi_r_t~y...,.;:;;d_o_l_la_r_s___a_n_d_n_o;;._,;c_e_n_t~s_-_____________________.____ DOLLARS 
For -----  H. 	 Q, Caudell 

0-565010 " 



Specification 21 


Specification 3a 


Specification 4a 

Specification 5: 

svecification 61 

Specification 7: 

Specification Sa 

and by means thereo.f did fraudulently obtain 
from the said Chester A. Good, Proprietor 
of the Lincoln Road Liquor Store, Thirty 
dollars ($30.00) lawful currency of the 
United States, he the said Second Lieutenant 
Harry Q. Caudell, Cr Corps, then well know
ing that ha did not ha.ve and not intending 
that he should have sufficient funds in the 
Mercantile National Bank of Mia.mi Beach, 
for the payment of said check•. 

{Finding of guilty disapproved by the review
ing authority.) 

Same· form as Specification l, _but alleging 

check dated lm'ch 23, 1943, payable to the 

order of Mia.mi Beach Ex.change, made and 

uttered to the Miami Beach Excra.nge, at 

Miami Beach, F1orida, and fraudulently ob

taining thereby $30.00. 


In that Second Lieutenant Harry Q. caudell, 
. .ur Corps, 4llth .Training Group, Basic 
Training Center #4, Arnzy' Air Forces Technical 
Training Command, Miami .Beach, Florida, being 
indebted to Mrs. ltirtha.Besch, of 1569 
Michigan Avenue, lli.ami Beach, Florida, in 
the sum of one hundred dollars ($100.00 )' . 
which represents a cash loan, which amount 
became due and payable m July 1, 1943, did, 
at Miami Beach, Florida, from July 1, 1943 
to August 4, 1943, dishonorably fall and 
neglect to pay said debt. 

. . 
(Finding of guilty disapproved by the review
ing authority.) 

. 
(Finding of guilty disapproved by the review
ing authority.) 

(Finding of guilty disapproved by the review
ing authority.) 

(Finding of not guilty.) 

He pleaded not guilty to the Charge and its Specifications. He was 
!ound not guilty of Specification 8 of the Charge and guilty of the 
remaining Specifications and of the C~ge. No evidence of previous 
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convictions was introduced. He was sentenced to be dismissed the ser

vice. The reviewing authority disapproved the !:in.dings of guilty of 

Specifications 2, 5, 6 and 7, approved the sentence, and forwarded the 

record of trial for action under Article of Yfa.r 48. 


3. The competent evidence for the prosecution in support of the 

Charge and Specifications 1, 3 and 4 thereunder, approved by the re

viewing authority., uay be summarized as follows: 


With reference to Specification 1. Cn 8 February 1943 the 
accused., at Mia.mi Beach, Florida, obta.med from Chester A. Good, Manager 
of the Lincoln Road Liquor Store,· the sum of $30.00 in exchange for a 
check {Pros. Ex. 1) of the accused• s of that sum payable to the order 
of "Cash" and drawn upon the Mercantile National Bank of Mia.mi Beach. 
Payment of the check was refused by the drawee bank upon two· occasions 
when it was presented for payment because of insufficient funds depos
ited therein by the accused {R. 101 11). At the time the accused 
cashed ths check he had <n deposit with the drawee bank $10.55 {Pros. 
Ex. 5) •. On 4 M:ly 194.3 the accused nade paymant to _Mt-. Good, in the 
same caiacity., of $3.00 on account of the obligation., "Which the latter 
applied en this check {R. 11). · · · 

With reference to Specification 3. Cn 23 Mlrch 1943 the 

accused, at Miami-Beach, fiorida, obtained from Store No. l of the 

Miami Beach Post Exchange the aim of $30.00 in exchange for his check 

{Pros. Ex. 3) in that amount drawn upon the Mercantile National ]?ank 

of .Miami Beach. Payment was refused by the drawee bank when it was 

presented because of insufficient funds on deposit {R. 13). Cn the 

date he uttered this check accused had en deposit with the drawee bank 

$.70 (Pros. Ex. 5)! - The accused was notified of the dishonor of this 

check and made two insta.llmant payments :1n March and June and final 

payment in full an 3 September 1943 {R. 15). 


With reference to Specification 4. Cil ~ June 1943 at Miami, 

Flcrida., the accused borrowed $100 from Mrs. Martha Besch and gave her 

his note payable two days after that date (R. 'Zl., 28; Pros. Ex. 7). 

Mrs. Beach's husband had made the arrangements for the accused to bor

. row the money to be repaid two· days la.ter {R. 31). The accused failed 
to pay the note when it fell due.;·. Mrs. Besch telephoned him upon four 
occasions in an effort to obtain payment but was unsuccessful in find
ing the· accused at his home or his headquarters ,men she called. She 
left messages· far him to telephone her. She heard nothing from him. 
About 15 July she was able to contact him and the accused promised 
faithfully to be at Mrs. Besch' s office two days later to ne.ke payment 
in full. He .failed to appear or to make payment. The obligation 
remains unpaid {R. 30) • _ 
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4. The accused I s rights as a witness were expla.:ined to him and 

he elected to testify under oa.th (R. 51). He testified that he is a 

Choctaw Indian 24 years of age. His education consists of high school 

and one year in business school. He enlisted in. the Air Corps 9 June 

1941 and was sent to ?.fiami Beach 6 August 1942 to attend. Officers• 

Candidate School (R. 52). While in OOS he was selected Squadron 

Commander o£ his squadron. He was comnissioned 28 October 1942. Prior 

to graduation from oos, he bad never bad a checking account in a bank. 

After opening his bank aocount he failed to "keep track 11 of checks 

written thereon (R. 53) •. He :was married in March 1943. He had met 

his wife at M1ami Beach in December 1942. Whan he graduated f'rom 003 

he had no money. He did not learn until the latter part of M:!.rch that 


.the two checks (one of which formed the basis of Specification 3) given 
to the PX had been returned by the ba,nk because of insufficient .funds 
(R. S9). A.t that time h9 tried to bo1Taw money with 'Which to cover the 

checks and.finding that he was unable to do so he went to see ColCllel 

Jones, his Commanding Officer, and expla.::tned his situation. Colonel 

Jones referred the matter to Colonel .lpt, through whom arrangements 

were ma.de whereby accused would pay 10 per cent per month on all o! 

his deb~s. These payments were pade for two months (R. 60). He •s 

unable 'tio continue payments thereafter because his wife -.a.s hospitalized, 

increasing his expenses. He borrowed $100.00 i'rom Mrs. Besch in order 

to pa.y an indebtedness of that amount to Lieutenant Dix who ms being 

transferred f.rom Miami Beach (R. ~) • He ·had learned that he could . not 

borrow money in Miami unless some one else signed his note. He was 

eJCPecting a visit f'rom his mother in. JulJr and knowing that she would 

sign a ·note with him, he expected to borrow soma money at that time. 

When she arrived he learned that he could not borrow the money because 

his mother did not om property in Florida and because "there is some 

law doffl here that a woman cannot enter a transaction of that sort". . 

Consequently, he was unable to pay his debt to Mrs. Besch (R. 62). He 

admitted that Ml's. Besch called him on a Saturday and he promised to , 

see her the following Monday and bring her the money (R. 63). About a 

week after he had cashed a check at Mr. Good 1 s store, he passed the 

pla.ce of business one day and was called in and advised that the check 


•had been returned for insufficient funds. He told Mr. Good to hold the 

check and that he would borrow the money with lVhich to take it up (R. 

6J). He attempted to pawn his clothes in order to get some money, but 

was unable to·do so. "I didn't keep an account or the amount o.t' checks 

I have written. I really did never laiow exactly how much I had :in the 

bank or exactly what checks were outstanding"• (R. 64). 


He further contended that, at the ti.me he cashed the $30 check 

at the Miami Beach Post Excmnge, he did not then know that ha did not 

have sufficient .funds an deposit with the drawee bank as he bad not 

balanced his bank account (R. 74). H~ had bad over na dozen" checks, 

other than the two here involved, returned by the same bank because of 

insufficient funds (R. 76). _The accused claimed that since l ll9.y 1943 

he bas paid approximately $300 on account of his debts (R. 7/). He 
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had no source of income other than his Army pay (R. ?2). 

Captain Benjamin Grant testified that ha is Army Emergency 
Relief Officer at Miami Beach Training Base. About February 1943 the 
accused sought to obtain a 1~ from the Army &iergency Relief. The 
accused stated that he had some outstanding obligations he wished to 
pay "and he manifested quite a bit of concern regarding the situation"• 
The loan was not ma.de because ,the accused did not or could not procure 
the approval of the Executive Officer. The accused approached the 
witness on anoth0r occasion "and.he ennumerated the extent of his in
debtedness at that time ·>t **the amounts in each case to different 
organizations, clothing stores and so forth, and also he indicated, 
which I had every reason to believe m.s correct, that he had been mak
ing a very substantial effort to ·clear them on his own accord, during 
the interval * * *• He had ma.de rather substantial paymentstr {R. 56).' 

Mrs. Patricia Caudell testified that she and the accused were 
married 24 March 1943. At the time she· understood that the accused ms 
in debt "but did not realize how S'erious it was". She learned his 
financi.a.J. condition the first of May and he and she ·went to see Colonel 
Jones. They cut down on their· expenses, such as groceries. She cooper
ated. with him in seeing creditors and in trying to establish a method 
of pay:illg \Which would eatisfy them (R. 80). She tried to borrow money 

. I
from her parents and friends but was unable to do so. Their household 
is now being operated en a very strict budget. The accused gives all 
of his income t.o her.' They have moved and their rent ha.a been reduced 
substantially. "Our grocery bill has been cut in ba1f the past few 
months and we don't go out or a.nything1 (R. 81) •. 

It was stipulated that if Major John J. Elliott 'W8l"e present 
he would testify that the accused was a Training Officer in the 404th 
Training Group ·from November 1942 to June 1943. During such period, 
the accused was under the observation and supervision of the witness, 
who ns Commanding Officer -0f the 44,th Train:lp.g Wing. The accused "at 
all times performed his duties in a superior manner and was an out
standing ~g Officer.• (R. 82, 83). . . . 
· It •s tJt,ipulated .that if lajor Michael J. Pugh are present 
he would testify that far more than six months he had known the accused 
and bas been !am111ar with his work. 1 Tba.t accused has at all times 
performed his duties ill.a superior manner and •s an outstanding 
Training Officer.• (R. 83). 

5. With reference to Specifications land 3 of the Charge, it was 
clearly sham by the prosecution and admitted by the accused that. he 
did make and utter en the dates and at the.place specified hie two 
checks for $30 each dre.-m upon a bank in which at the time there were 
not su£!iciant funds o.r his on deposit with 'Which to make payment, and 
that he did thereby obtain $60. The accused contended that he lad no 
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intention to defraud because he did not know how much h~ had on deposit 
at the time aa he never bothered to balance his checkine:. ~:,ccount. His 
only source of income was his pay as an officer which he r..::eived about 
the first of each month. The copy :,f the ledger account with his bank 
showed tha.t during a period of sb·: .nonths including the time :involved in 
the subject case his accotmt was :negligible except for a f fffl days after 
deposit:ing his pay check. It was overdrawn upon numerous occasions. 
"Over a dozen" of his checks were returned because of insufficient 
funds. There was ample evidence to support the :inference that he must 
have known there was not suffici8llt ,funds :in the drawee bank when he 
ca.shed the two checks for $30 each. The cashing of a check is in itself 

,a representation that there are s1..1fficient funds on deposit with the 
drawee bank to provide for payment of 'the check. For one to do so 
mowing that such is not the case is obta:ining money under false pre
tenses. The findings of the court are amply supported by the evidence. 

I With reference to Specification 4, it waa clearly shown by the 
prosecution and admitted by the accused that he borrowed $100 from Mrs. 
Beach on Zt June 1943 with the distinct tmderstanding tha.t he would repay 
the loan within two days. Ccntrary to the promise accused failed to 
repay the loan. He completely ignored the obligation. At the time he 
made the loan he was m financial difficulties-indebted to ,numerous 
persons mclud:tng holders of dishonored checks. He used the money to 
pay a creditor who was leaving the locality. His financia.l condition 
was such that it would have been a fair inference that ha had no inten
tion to repay the loan when he ma.de it. He received ,his monthly pay on 
the day the obligation fell due but ma.de no effort or attempt to pay it. 
Ha ignored the numerous messages from Mr:-s. Besch requesting payments 
and, two weeks after the note was due., when Mrs. Besch finally talked 
to him personally by phme., he promised to call at her office two days 
later and make payment. Again he failed to keep his promises and Mrs. 
Besch never, from that date to the date of the trial, saw him or heard 
from him. The failure of the a.ecused to pay this indebtedness was more 
than a mere failure through misfortune or inability to meet the obliga
tion. _It was characterized by dishonorable c~duct and evasion which 
is denounced by Article of War 95. 

The mere failure of an officer to keep his promise to pay a 

debt is not a dishonorable act in violation of Article of Vla.r 95 unless 

the promise to pay is made with a false or deceitful 'purpose., or unless 

the failure to pay is characterized by a fraudulent design to evade 

payment; CM '2ZJ760 (1942). 


"Accused was foond guilty of dishonorable :failure and neglect 

to pay two promissory notes owed by him and failure to keep a promise 

to -pay another note., :in violation of Article of War 95. There was evi

dence that accused was financially unable, to meet all his debts, hi~ 
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income in the Army being mu.ch smaller than it had been in civilian 
life., but that he ·could have mde substantial plrtial payments on the 
notes in q.iestian. Held: The record is legally sufficient to sup
port the findings of guilty. Failure by accused to meet his obliga
tions to the extent his income permitted was dishonorable.• CM 
228894. Sec. 453(13)., Bulletin, JAG., February 1943. 

"Dishonorable neglect to pay debts is a violation of Article 
of War 95• Neg.lect an the part of an officer to pay his debts promptly 
is not of itself sufi'icient grounds for charges against him. Where 
the· nonpayment amounts to dishonorable coo.duct., because accompanied by 
such circumstances as fraud., deceit., or specific promises of payment, 
it may properly be deen:ed to ccnstitute an offense. Where the speci
fication alleged that accused., as an officer., failed and neglected to 

. pay debts., and the proof does not~show such conduct with reference to 
the debts as 110uld constitute an offense., although some of' the debts 
had been due far mare than seven months, a finding of gullty cannot be 
8l18tained. 11 Cll 12l20'7. Sec. 453(14)., Dig. Ops., JAG, 1912-40. 

6. The original, record of trial failed to show whether or not the 
accused ms found guilty of the charge. The record was returned to the 
-Trial Judge Advocate .for an explanatory certificate. A corrective cer
tificate in proper form executed by the authenticating officers has 
been inserted in the record stating that the accused was found guilty 
of the charge at the trial and the failure of the original record to 
show such fact was the result of :inadvertence on the part of the court 
reporter. This procedure was authorized by paragraph 87b, page 75, 
lCY, 1928. 

The court originally sentenced the accused "to be dismissed 
the service and to ·forfeit all pay and a_llowances due or to become 
due• (R. 85). Such a sentence is not authorized for a violation of 
Article of war 95. The sentence of the court upon caiviction of a 
violation of Article of War 95 must be dismissal; nothing le.as in any 
event., and, if convicted of that alone, nothing more (par. 103, 1CM, 
1928). · Erldently in recognition of this rule the court met again on 
1 October 1943, reToked its former sentence., and sentenced the accused 
11to be dismissed the service" (R. 86),.. This procedure was authorized. 
Cl! 166782, Sec. 395 (37), Dig. 0p8., 1912-40; CM 233806, Sec. 395(37), 
Bulletin of the JAG., Vol. II, No. 5., May 1943. The severity of the 
original sentence was not increased; hence there was no violation. of 
Article of War 40. The action of ,thei court., :revoking its former sen
tence and adjudging a -legal but lesser and mandatory sentence, was 
taken ai l October 1943-, prior to the date upon 1'hich the record of 
trial was authenticated and prior to its transmission to the convening 
authority (R. 85., 86). No irregularity appears in this respect. 
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The fact that the accused waa not present when the court 
reconvened to reconsider the original. f'.entence does not constitute , 
an error or irregularity. Tb:-, accused in such case may ba present 
if required by the court, but his presence is othenrlse not necessary 
(par. SJ, ACM, 1928). Neither doss the fact that Major Olivier, a 
member of the court who participated in the trial, was absent at the 
revision proceeding constitute a defect. Since five members who took 
part in the trial and original judgment were present when the court 
reconvened, it is immaterial that the number i;iresent 1ras less than the 
origjnal. number of the court in the case (p. 457, Vfinthrop, (Reprint 
19~)). 

7. The record discloses that this officer is 24 years of age. 
He graduated from high school and attended a business school for one 
year. In June 1941 he enlisted in the service and was d ischa.rged in 
October 1942 to accept a commission as second lieutenant on 2] October 
1942 in the i,..rmy.o! the United States. He graduated from-the Officers• 
Candidate School at Miami Beach., Florida. 

8•. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused w,ere connnitted during 
the trial. In the opinion of the Board of Review., the record of t,rial 
is legally sufficient to support the find:ings of guilty and the sen
tence, and to mrrant confirmation of the sentence. A sentence of . 
dismissal is I111ndatory upon conviction of violation of .lrticle of War 
95. 

, Judge Advocate. 
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lat Ind. 

War Department, J.A.a.o., 4 )JOV 1943- To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Boa.rd of Review in the 
case of Second Lieutenant Harry Q. Caudell (0-565010), Air Corps. 

2. I concur in the opinion of the Board of ReTI:,ew that the 
record of trial is legally sufficient to support the findings as 
approved by the reviewing authority and the sentence and to warrant 
confirmation thereof. I recoIIDI1end that the sentence be cmfirmed 
but that the execution thereof be suspended during the pleasure 0£ 
the President. 

- 3. Inclosed are a draft of a letter for your signature, trans
mitting t~e record ~o the President for his action, and a form of 
Executive action designed to carry into effect the recoIIDI1endation 
hereinabove.made~ should such action meet with approyal. 

T. H. Green, 
Brigadier General, U. s. Army, • 

Acting The Judge Advocate General. 

3 	Incls. 
1 - Record of trial. 
2 - Dft. of ltr. for 

sig. s/6.

3 - Form 0£ action. 


(Sentence confirmed but execution suspended. G.C.M.O. 376, 19 Nov 1943) 
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WAR DEPARTMENT 
" Arrrr:r Service Forces 

In the Of'fj ce of The Judge Advocate General 
Washington, n.c. 

(11'5) 

1 2 NOV 1943 
SPJGH 
CI.! 242561 

UNITED STATES 	 ) ARMY AIR FORCF.5 
) CENTRAL FIXING TRAINIID COW.AND 

v. 	 ) 
) Trial by 0.9.M., con-

Second Lieutenant JOHN ·wv. ) vened at San Marcos Army 
MCRTUN (0-672173), Air ) Air Field, San Marcos, 
Corps. ) Texas, 1 OCtober 1943. 

) Dismissal and total for
) feitures. 

OPINION of the BOARD OF REVIEW 
DRIVIB, LO'rrERHOS and LATTIN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 96th Article of War. 

Specification 1: In that Second Ll.eutenant John w. Morton, 

Air Corps, Army Air Forces Navigation School, San Marcos 

Army Air r'ield, San Marcos, Texas, did, at San Antonio, 

Texas, on or about 29 P.ugust 1943, wrongfully strike 

Miss Claire l<'ortinberry on the head with a dinner plate 

or fragments thereof. 


Specification 2: In that Second Lieutenant John W. Morton, 
Air Corps, Anny Air Forces Navigation School, San Marcos 
Army Air Field, San 1iarcos, Texas, was, at San Antonio, 
Texas, on or about 29 August 1943 disorderly at or near 
the Plaza Hotel, San Antonio, Texas, in that he did throw 
beer bottles from his room in said Plaza Hotel onto or 
near the public streets and ways of the City of San 
Antonio, Texas. 

Specification J: In that Second Ll.eutenant John w. Morton, 
Air Corps, Anny Air J:t'orces Navigation School, San Marcos· 
Army Air Field, San Marcos, Texas, having received a law
ful oroer from Captain Frederlck J. l<'oster, his superior 
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officer, on or about 14 July 1943, to report to Major 
Herschel Rubin, Flight Surgeon, the said Captain 
Frederick J. l! oster being in the execution of his 
office, did, at San Marcos Army Air Field, San Marcos, 
'.L'exas, on or about 14 July 1943 fail to obey the sa'Tle. 

Specific&tion 4: In that Second Lieutenant John W. Morton, 
Air Corps, Anny Air Forces Navigatlon School, San.Marcos 
Arrrry Air Field, San Marcos, Texas, did, at or near San· . 
Marcos Army Air Field, San Marcos, Texas, on or about 24 
July 1943 "Wrongfully violate paragraph 2, Army Air Forces 
Regulations No. 25-13, issued by the Commanding General, 
~ Air Forc~s, in the.execution of his office, reading 
in part as follow$, to wit: 

u2. No rated officer, flying officer, aviation 
cadet, enlisted man, or member of an aircrew or 
combat crew will be permitted to participate in 
aerial flights while receiving sulfonamide thereapy 
or for six days following the last dose of the 
.drug.***•" 

in that said Second Lieutenant John w. Horton, a flying 
officer, on receiving sulfonamide therapy, did participate 
in an aerial flight less than six days after receiving the 
last dose of the drug. 

CHARGE II: (Nolle prosequi entered). 

Accused pleaded guilty,to and was found guilty of Charge I and all Speci
fications· thereunder. He was sentenced to be dismissed the service and 
,to forfeit all pay and allowances due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3~ 'Evidence for the prosecutiont 

a. Specifications 1 and 2: By "Written stipulations signed by 
the trial-judge advocate, defense counsel and accused, it was shown that 
on 27 August 1943, the accused and Second Lieutenant James K. Jordan ob
tained a room for the week-end at the Plaza Hotel, San Antonio, Texas. 
The roomJ no. 1203, was located on the twelfth floor and faced the north 
iide of the building. On Sunday afternoon, 29 August 1943, t..he accused 
and Lieutenant Jordan ordered approximately 24 or 26 bottles of beer sent 
to their room, out of which 10 or 12 bottles were consumed.by the accused, 
and the balance by Jordan and two lady friends. The accused and Jordan 
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spent a portion of the afternoon throwing empty beer bottles out of the 
hotel window into the San Antonio River, which runs along the north side 
of the hotel. The falling beer bottles created:.a disturbance as they 
could be seen by the people below. The river was open to and used by 
the public for the navigation of small boats. The banks of the river . 
and the adjoining streets also were open to public use (R. 6; Ex. c). 

e So:r.ietime between 7:00 and 8:00 p.m. accused picked up a dinner 
plate and threw it out of the window. The plate slipped from his hand 
and curved so that it hit a ledge on the extension of the hotel. Some 
of the pieces struck Miss Claire r'ortinberry, who was standing with a 
companion, on the South St. Mary•s Street Bridge over the San Antonio 
River just north of the north wall of the plaza Hotel. She was standing 
on a public street and in the immediate vicinity of the place where the 
beer bcpttles were thrcwm. Miss Fortinberry heard a 11 loud report", then 
felt her knees buckle under her and was "dazed11 • She was given first 
aid treatment at a fire station and later taken to the Santa Rosa 
Hospital, where three stitches were applied to a wound in her scalp. 
She also received two small cuts on her right shoulder. 1. F. Workman, 
assistant manager of the Plaza Hotel, was informed that a woman had been 
hit in the head with a plate thrown from a window of the hotel. He 
picked up the broken pieces of a plate bearing the markings of the Hotel 
plaza. A check was made of food orders delivered to the hotel rooms and 
it was discovered that the plate was miss:ing from a tray sent to room 
1203, the room occ~pied by accused. Reports were received during the 
afternoon of beer bottles being thrown out of the -window of room 1203 
(R. 6-7; Exs. C, D, E, F and G). 

b. Specifications 3 and 4: The testimony of Captain Frederick 
J. Foster; Medical Corps, San Marcos Army Air Field, and stipulations signed 
by the trial judge advocate, defense counsel and accused show that on 14 
July 1943, accused reported to the dispensary with a "urethra discharge", 
which was diagnosed as gonorrhea. Captain Foster filled out the neces
sary forms and ordered accused to take them to Major Herschel Rubin, the 
1''light Surgeon. Accused did not report to Major Rubin. · On 21 July 1943, 
accused was receiving sulfonamide therapy ·and took sulfathiazole orally. 
On 24 July 1943 he participated in an aerial flieht by piloting an AT-7 
airplane. On this occasion, the accused took off in the plane, made 
eight landings, and checked the plane :tn after flying it for an hour and 
thirty minutes.· 'l'his flight was in violation of· Army Air Forces Regula
tions No. 25-13 dated 3 December 1942, which prohibits participation in 
aerial flights while receiving sulfonamide therapy or for six days 
following the last dose of the drug. On 26 August 1943, Major Rubin 
chanced to check the record of accused in the Hegistrar•s Office of the 
hospital and noticed that h~ was "carded for record only" with a diagnosis 
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of 11 New, Gonorrtea, acute11 • Uaj or Hubin checked with Captain Foster, 

and found that accused had failed to report to him as ordered by 

Captaln :f'oster. As a result accused had not been grouncied from flying 

duty. On 27 August 1943 accused rei)orted to t'ajor Rubin at the 

latter's request. Vfuen asked why he had failed to carry ant Captain 

Foster's orders accused stated he had not re.)orted because "he did not 

want tne nature of his illness entered on hi; records". Accused was 

grounded from flyin~ duty the same day pending evi'dence of. cure · 

(R. 7-9; l!:xs. C, H, I, J). 

4. No evidence was.offered by the defense. The accused elected 

to remain silent (R. 10) • 


.. 
5. a. As to Specificati'ons 1 and 2, the written stipulations show 

and the pleas of guilty admit that on 29 August 1943, the accused threw 
a number of empty beer bottles and a dinner plate from the window of 
his hotel room located on the twelfth floor of the Plaza Hot.el, San 
Antonio, Texas. The bottles were thrown into the San Antonio River, which 

·was open to river traffic and was bordered by public streets. The plate 
thrown by ~ccused slipped from his hand and fraements struck and injured 
Miss Claire Fortinberry, who was standing on a bridge that crossed the 
San Antonio River. The actions of accus~d created a disturbance noticed 
by people standing on the street below. His conduct in throwing the 

·bottles and the dinner plate from the window was obviously disorderly. 

b. Specifications 3 and 4: 'I'he evidence and stipulations show 
and the pleas of guilty admit that on 14 July 1943, Captain Frederick 
J. Foster, being in the execution of his office, ordered accused to 

report to the Flight Surgeon, Major Herschel Rubin. Accused did not 


·report as ordered, and gave the excuse that he did not want the nature of 
his illness (gonorrhea) entered on his records. On 21 July 1943, accused 
was receiving sulfonamide therapy and took sulfathiazole orally for his 
illness. On 24 July 1943, he participated in an aerial flight by pilot
ing an airplane, in direct violation of Anny Air Forces Regulations pro
hibiting officers from participating in aerial flights while receiving 
sulfonamide therapy or for six days following the last dose of the drug. 

' 
6. The accused is 23 years of age. The records.of the Office of 

The Adjutant General show his service as follows: Aviation Cadet from 
4 July 1942; appointed second lieutenant, ArrnY of the United States, and 
active duty, 16 February 194). 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during the 
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trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence,· and to warrant confirmation of the sentence. Dismissal is au
thorize.d upon conviction of a violation of the 96th Art~cle of· War. 

--.~----------'-_),__._~_...___·_·__,Judge Advocate 

--........ ...._ _~,__'1_~
...,~... ______ ______,Judge Advocate 

___V~·___ ___;;_,·.1-_,Judge Advocate__ ._b_,_._t;n;;;: 
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War Department, J.A.G.O., t 6 NO'/ 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board or Review in the case of 
Second Lieutenant John w.Morton (0-672173), Air Corps.· 

2. I concur in the opinion of the Board of .Review that the record 
of trial is legally sufficient to support the findings of guilty and . 
the sentence and to warrant confirmation of the sentence. The accused 
on 14 July 1943, reported to the dispensary suffering from gonorrhea, 
was ordered by the medical corps captain in charge to report to the. 
flight surgeon and failed to report as ordered (Spec. 3). Al.though ac
cused was receiving sulfonamide therapy and took sulphathiazole orally 
on 21 July, he participated in a.n aerial flight by piloting an airplane 
on 24 July, in violation of Army Air Forces Regulations prohibiting offi
cers from participating in such flights for six days following the last 
dose of the drug (Spec. 4). On 29 August, while on leave in San Antonio, 
Texas, the accused threw a number of beer bottles from the window of his 
twelfth floor hotel room into the San .Antonio River which was open to 
river traffic and was bordered by public streets (Spec. 2) and also threw 
out of the window a dinner plate which slipped from his hand, broke 
against a ledge ~n the hotol building, end the fragraents struck and 
seriously injured a woman pedestrian (Spec. 1). I recommend that the 
sentence to dismissal and total forfeitures be confinned, but that the·' 
forfeitures be remitted, and that the sentence as thus modified be carried 
into execution. 

3. Inclosed are a draft or a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recommendation made above. 

T. H. Green, 
• 

Brigadier General, u. s. Army, 
Acting The Judge Advocate General. 

3 Inols. 
Incl. 1-Record of trial. 
Incl. 2-Draft. ltr. for sig.

s/w. 
Inol. 3-form. of action. 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 5, 6 Jan 1944) 
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VL\R DEPART:&:NT 

Anny Service Forces 

In the Office of The Judge Advocate General 


Washington, D. c. 


SPJGK 
'Ci·,1 242604 1 9 NOV 1943 

UNITED STATES 	 ) THIRD SERVIC}; cm~.~'!) 
) APJlY SERVICE FORCES 

v. 	 ) 
) Trial by G.C.1{., convened at 

Second Lieutenant JAi!ES H. ) Ga.mp Reynolds, Greenville, 
Rous·H ( o-1177169), Field ) Pennsylvania, 4 and 5 October 
Artillery. ) 1943. Dismissal and confinement 

) for five (5) years. 

'OPINION of the BO!RD OF REVIErl 
LYON, HILL and ANDRE\'JS, Judge Advocates. 

-. ..  - - - - - - - - - -·- - 

1. The record of trial in the case of the officer named above 
has been examined by tne Board of Review and the Board submits this, 
its opinion, to The ·Judge Advocate General. 

2. The accused was tried upon the £ollowing Charges and Specifi 
cations: 

CHARGE I: Violation of Article of war 58. 

Specification: In that 2nd Lieutenant James H. Roush, Company A, 
Tenth Battalion, Third Training Regiment, did, at Sh~nango 
Personnel Replacement.Depot, Transfer, Permsylvania, on or 
aboutr-19-.J\.m.'..U., 194~ desert- the_ s.enj_ce o:f- the United States 
and· did· remain .absent in. desertion until he .was apprehended 
at Chicago, Illinois on or about 6 Au.:,rrust 1943. 

CH/\RGE II: (Nolle pressed). 

Speeifica·cion: (Nolle prossed). 

CHARGE III: 	 Violation of 941:b. Article of war. 
(Finding of guilty ~sapproved by reviewing authority). 

Specification: (Finding of guilty disapproved by reviewing authority). 

CrL~RGE IV: Violation of the 95th Article of War. 



'(122) 

Specification 1: In that 2nd Li~utenant James H. Roush, Company A, 
Tenth Battalion, Third Training Regiment, did, at Youn~stown, 
Ohio, on or about l April 1943, with intent to defraud, 
wrongfully and unJawfully make and utter to Pick-Ohio Hotel, 
in Youngstown, Ohio, a certain check in words and figures 
as follows, to wit: 

Denton, Texas, Aprill, 1943 No. 10 
DENTON COUTJTY NATIOW.3l1.NK 

of Denton, Texas 

88-214 

Pay to Pick Ohio Hotel or order$ 15.00 

Fifteen and no/100 -------------------Dollars 

Lt James H. Roush 

Company A, 10 BN, Jrd/F.egt. 


SP RD - Greenville, pa. 

and by means thereof did fraudulently obtain from said Pick
Ohio Hotel ~;;15.00, he the said 2nd Lieutenant James H. Roush., 
then well lmowing that he did not have and not intending 
that he should have sufficient funds in the Denton County 
National Bank of Denton, Texas for the payment of said check. 

Specification 2: same form as Specification l, but alleging check 
dated 1 April 1943, made and uttered to Pick-Ohio Ho-t,,el, 
Youngsto,m, Ohio, and fraudulently obtaining $10 thereby. 

Specification 3: Same form as Specification l, but alleging check 
dated 7 April 1943, made and uttered to Pick-Ohio Hotel; · · 
Youngstown, Ohio, and fraudulently obtaining ~~15 thereby. 

On being arraigned, accused moved for an inquiry into his mental con
dition and asked for the appointment of a board to inquire into his 
sanity. After hearing witnesses called in support of the motion and 
in opposition thereto, the court denied the motion. Charge II and its 
Specification were _nolle pressed on motion of the prosecution. Ac
cused pleaded not guilty to and was found guilty of all the remaining 
Charges and Specifications. No evidence of previous convictions was· 
introduced. He was sen~ced to be dismissed the service, to forfeit 
all pay and allowances due or to become due, and to be confined at 
hard labor for ten years. The reviewing authority disapproved the 
findings of guilty of Charge III and its Specification; approved only 
so much of the sentence as provides for dismissal and confinement for 
five years, and forwarded the record for action under Article of Viar 48~ 
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3. Second Lieutenant Guy Babcock., Company "E", Third Training 

Regiment, Greenville, Pennsylvania, testified that on 5 April 1943 he 
"took over" the officers' s.ection of the Third Regiment. At that time 
accused., a second lieutenant., Field Artillery, was attached unassigned 
to the Third Training Regiment. He "i'/a.S o,f.f'icially carried on the 
morning reports of headquarters of that regiment. On 19 April, accmed 
was reported as absent to Lieutenant Babcock who personally "made a· 
search for him" and could not find him (R. 22, 2J). 

:Major John c. Beattie, Infantry., was commanding officer of the 
Third Regimeift during the month of April. On 19 April accused was 
reported absent to i'.r&jor Beattie and the M1jor made a check on the. of
ficers I quarters but was unable to find accused. He had not given 
accused pennission to leave the post (R. 26, 27). 

Captain James T. Bailey at the time of the trial was official 
custodian of the morning report for Headquarters., Third Regiment, Camp 
Reynolds. captain Bailey produced the "official copy of the morning 
reports for the months of April, July and August, 1943"• "Official 
extracts" from the morning reports, pertaining to accused were offered 
and received in evidence. Pertinent entries showed :t.li.at on 22 April 
1943 accused was recorded as 11 dy to AWOL lOOOz as of 19 April 43 11 • 

This entry vra.s initialed by 11Bayard H. Hale11 , who ,ms Adjutant of the 
Third Regiment in April. A further pertin~nt entry with respect to 
accnsed is 11AWOL to abs conf Sixth Serv Comd. Chicago Ill as of 6 
August 43 11 • This last entry was made under date of 8 August 1943 and 
was initialed by Captain Bailey (R. 28-JO; EXs. 1, 2). On 6 August 
1943 First Lieutenant Garfield James ·car.1pbell., Military Police., 
1689th Service Unit; Chicago, Illinois, saw accused about 12:45 p.m. 
in the Illinois central Railroad Station in Chicago. He asked the 
accused to identify-himself, w'nich accused did. Lieutenant Campbell 
took accused to the UP barracks and there told him that there was in
formation that accused was absent without leave and asked him if he 
cared to make at that time "a voluntary statement, whatever he said 
could be used for or against him as evidence in event of any trial", 
whereupon accused told Lieutenant Ca11pbell that he had been gone 
"roughly he thought about sixty days 11 • Accused explained his reason 
for going "A1"JDL" ·by saying n •Well., I didn I t like the idea of going 
overseas• 11. After accused made hi.s s ;:,a tement he was confined in the 
lockup until an official from his organization called for him about 
four days later (R. J2, 3J). 

J.:r. Henry D. Whitcombe, Assistant Ji.Ianager ·of the Pick~hio Hotel 
at Yoi.mgst01'm1 Ohio, testified that in Earch or April a "Lieutenant 
Roush", whom he failed to identify in the courtroom., identified him
self to the witness by his officeris identification card. Mr. ~'fuitcombe 
testified further that this "Lieutenant Roush11 cashed, through him, 
three checks which he identified on the witness stand and which were 
introduced in evidence. The maker of these checks was "Lt. James H. 
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Roush", described on two of the checks as "Co. A • ., 10 BN.·3.RD Regt 

SPRD Greenville., pan. On the face of the check bearing the earliest 

date appears the number "0-117716911 • The witness testified that the 

~officer's number" appearing on the officer's identification card 

presented by Lieutenant Roush -was the same as the nll!llber on the, face 

of the check and., further., that the picture on this identification · 

card "agreed" with the person who cashed the checks. The Army Serial 

Number of accused is 0-1177169 (Charge Sheet). The checks were dated 

1 April, l :April, and 7 April, and were for $10., $15, and $15, respect

ively, all drawn on Denton 'County National Bank of Denton., Texas. 

The checks-were drawn to the order of the Pick-Ohio Hotel. Mr. Whit

combe testified that he.deposited these checks in the account of the 


· hotel and that they were returned marked. "insufficient funds 11 • The 
hotel has never been reimblll'.sed (R. 34-35; Exs. 10, 11, 12). 

Sergeant Daniel F. Duggan of the Finance Department of Camp Reynolds., 
saw accused sign his name "James H. Roush" at the bottom of a voucher 
which was marked in evidence "Exhibit No. 9, Page 2-1" (R • .36., .3?; 
Ex. 9; P• 2-1). 

Clarence N. Hough, bank teller of Greenville, Pennsylvania., . 

testified that he had been a teller at The First National Bank in that 

city about·twenty years; that it had been his business to idf;mtify and 

verify signatures on checks; that in his experience he had detected 

quite a few forgeries; that he· had studied articles and books on the 

subject of the identification of checks; and that he had previously 

testified in "cases"• This witness described similar characteristics 

appearing in the formation of some of the letters in the signatures 

appearing on Exhibits 9., 10., 11 and 12. He testified that the 

signatures appearing on the three checks and the voucher, Exhibits 9., 

10., 11 and 12 were written by the same person (R. 1~22). 


The deposition of J.E. Savage., Vice President of the Denton 
County National :sank of Denton., Texas, the bank on which the checks 
were drawn., was received in evidence without objection (R. 36; Ex~ 13). 
Mr. savage testified that Lieutenant Ja.mes H. Roush had an ·account 
with his bank until 7 1~y l<J..3., when th·e account was closed. He testi 
fied that on 1 April 1943 this account was overdrawn ~~5.78 and vas 
overdrawn a similar amount on ? April 1943. A transcript of this ac
count showed no deposits from 1 April until 7 May 1943., at 'Which time 
there was deposited the sum of $7.03 which deposit liquidated the then 
existing debit balance (EX. lJ). Evidence of the prosecution showed. 
that accused presented to the finance office at his station a claim 
or voucher for t62.20 for travel between 20 and 23 March 1943. On 1ha 
face of the voucher is, a sta.tement of ·receipt of payment dated 5 April 
1943. Ser~;eant Duggan testified that accused was paid (R. 36-38; E.x. 9., 
P• 2-1). . 

Accused made an unsworn statement th~ugh counsel in which he 

denied 11 empha.tically that it. was ever his intention to desert the 

service"; that"During the entire period of his absence he never wore 
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He claimed with reference to the(l2S)anything but the service uniform". 
checks that he 

"• • • dealt with the bank in Texas; the last statement of his 
account was received some time prior to the issuance of these 
checks. He was not certain whether he had overdrawn his.account 
or not. His custom was that when he received a statement as 
to an overdrawal. he immediately made it good. **•He never 
received notice that an overdraft in the .sum of these checks 
had been presented and had no knowledge of them fran his, bank~ 
If he had. he would have made them good. • * * The checks them
selves are not in large amounts. It never was his intention to 
defraud. There is this bank account in the name of the accused. 
and there is this statement from the bank which shows that he 
ma.de up the deficiency when he was apprised of the samo. At 
the most*•·• he was guilty of an error in computation as to 
what he had in the bank account at the time he drew the checks" 
(R.51 ). " ( . . 
4. The evidence shows that accused was absent without leave from 

19 April 1943 until he was apprehended in Chicago by Lieutenant Campbell 
of the Military Police on 6 August 1943. The initial absence of accused 
on 19 April 1943 was shown by en entry on the official morning report to 
that effec'\:. entered as of that date and initialed by "Bayard H. Hale 11 

• 

the then ·.Adjutant of the Third Regiment. This officer 'Was not called 
as a witness. It is presumed that entries on a morning report are made 
by the proper officer (c.1r. 233121 Patton). The absence of accused was 
unauthorized. He was absent for over three months. In addition. there 
is his admission that he was "AWOLII because he did not wish to go over
seas.. The court was justified in finding the accused guilty of desertion. 

With respect to the oase of.the three checks, drawn on 1 and 7 
April. the proof is clear that they were cashed by accused and that at 
the time the checks were cashed the account of accused was overdrawn. 
Undoubtedly accused knew the condition of his account. Vihile monthly 
statements are not rendered always by banks in the case of inactive ac
counts. a bank will not ordinarily fail to call a customer's attention 
to an existing debit balance. It was within the power of accused to 
show that the baclc.had. not rendered him such a statement. A bank official 
was. available •. It was incumbent on accused to explain why he was mis
taken as to his balance, if such were the case. There can be no ques
tion that accused knew his account was inadequate to meet any of the 
·checks. Nor can there be any doubt that accused did. not intend to de
posit funds for the payment of the~e checks, as is further alleged in 
the Specifications of Charge IV. This intent is properly and justly 
inferrod from ~he fact that he made no deposits in his account. although 
during the month of April he received his Army salary and a further sum 
of ~62.20 paid him by the Army on 5 April 1943. These facts unexplained 
prove guilty knowledge and wrongful intent. 
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5. · The defense counsel made a_motion in the nature of a special 
plea and requested the court to reconunend the appointment of a board 
for the purpose of determining the sanity of the accused charging 
0 lack of mental capacity to understand the nature of the acts charged•· 
(R. 8). The court heard testimony on this motion in behalf of the 
accused (R. 9, ·10, 11, 12, 13, 14, 15), and in behalf of the prose
cution (R. 16, 17). After hearing this testimony the court over
ruled the motion. The action of the court was proper in that having 
heard evidence on the issue thus raised, it determined as an inter
locutory question, that the accused was mentally responsible. A 
person is presumed to be s~11e and a mere assertion that the person 
is insane is not necessarily and of itself enough to impose a:rry 
burden of inquiry upon the court. (MCM, 1928, par. 63, page 49)•. 
The court is empowerr;d to constitute itself the judge of the extent 
to which the hurden of inquiring into the.. mental condition is im
posed upon it. (Dig Ops, JAG, 1912-1940, Sec 395 (36),· page 227). 
Where there is no substantial. evidence of insanity the presumption 
of sanity contemplated in paragraphs 63 and 112, MCM., 1928., is · 
operative, and it is not necessary to introduce in evidence the 
finding of a medical board appointed at request of the defense counsel 
in order to enable the court to dispose of the question of the mental 
condition of the accused. (Dig Ops., JAG, 1912-1940., Sec 395 (36).,· 
page 2'Z7). The evidence adduced by the ·witnesses for the accused 
himself was amply sufficient to sustain the ruling of the court in 
denying the motion •. The testimony introduced by the prosecution in 
rebuttal of the motion of the accused was overwhelming. The neuro
psyciatrist of the Station Hospital., who had the accused under ob$er
vation for a period of twelve days and who was certainly competent to 
judge his condition found · 

nno evidence of mental dioease; he was well oriented; in good 
contact with his surroundings; he displayed no abnormality 
of behavior; he demonstrated no delusions or hallucinations• 
(R. 16). 

Thus the court, by.the compelling nature or the evidence., properly 
overruled the motion. 

6. Accused is 26years of age. He is a high school graduate 
and is married. In private life. he was employed as a clerk at $35 
per week. He was commissioned sec.<:>nd lieutena.nt.,,Field Artillery 
on 4 February 1943. There was prior enlisted service from 4 August 
1942 to 3 Febrw;rY 1943. 

. . . 
7. The court was legally constituted and had jurisdiction over 

the person and the subject matter. Tb.ere were no errors injuriously 
affecting the·substantial rights of accused committed during the trial. 
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The record is legally sufficient to support the findings and the 
s~ntence and to ~~rrant confirmation of the sentence. Dismissal is 
mandatory upon conviction of viola.t.ion of Article of War 95 and 
penitentiary confinement authorized upon conviction of violation of 
Article of War 58. 

Judge Advocate. ----=--2-_..="t.._'i-- s~ 
' --,, 

-rJ1+-"'1b~·~-::::...!-~~;'~;·~~-~-'~.,....!:-~.i....::::..C.,.~_, .Judge Advocate. 

· (On leave) · Judge Advocate. 
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SPJGK 
CM 242604 1st Ind •• 

War Department, J.A.G.O., 8 D[C 1943 - To the Secretary of wa·r. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant James H. Roush (0-1177~69), Field Artillery. 

2. I concur in the opinion of the Board of Review that the record 
of tri~l is legally.sufficient to support the findings and the sentence 
as approved by the reviewin6 authori"bJ and to warrant confirmation 
thereof. I reco:mr.,end th.e.t· the sentence 1:e confirmed and ce.rried into 
execution, and tru:.t the Eastern Branch, United States Disciplinary 
Barracks, Beela:l.e..n, New York, be desig'.9-ated as the place of confinement. 

- 3. L~closed are a draft of a letter for your signa.tuxe trans
ci.ttin~ the record to the President for his action ·and a for!ll of rucecu
tive action designed to carry into effect the reconu,1(mdation hereinabove 
made, should such action meet with approval. 

q " • 

I1wron C. Cramer, 
Jajor General, 

3 Incls. The Judge Advocate General. 
Incl~l-Reoord of trial. 
Incl.2-Draft of let. 

f~r sig. Sec. of War. 
Incl.3-Form of Ex. action. 

{Sentence conf~d. G.C.M.O. 67, 15 Feb 1944) 
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WAR DEPARTMENT 
Arnw Service Forces 

0In the Office or The· ·Judge Advocate General 
Washington, D. C. · 

SPJGN tl..29) 

CM 242605 

.UNITED STATES ) 
· , 9 NOY 194'3 
THIRD SERVICE cowwm 

v. 
) 
) 

ARMY SERVICE FORCES 
Trial by G.c.u.,· convened at 

Second Lieutenant WALTER 
B. BEAUCHAMP (O-ll75941), 
Field Artillery. 

~ 
~ 

Camp Reynolds, Pennsylvania, 
Z7 September 1943. Dismissal. 

OPINION ot the BOARD OF REVIEI . 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

· 1. The Board or Review bas exam1 ned the record or trial in the 
· case ~r the officer above-name:d and. submits this, its opinion, to The 

Judge Advocate General. 

2. The accused was tried upon the f'ollowing·Cbarges and Specifi
cations: 

•· 
CHARGE I: Violation or the 93rd Article of War. 

Specification 1: In that 2nd Lieutenant Walter B. Beauchamp, 
Company "D", Third Training Regiment, did, at Shenango 
Personnel Replacement Depot, Transfer, Pennsylvania, on 
or about 21 August 1943, faloniously- take, steal and 
carry away one Colt automatic pistol, calibre .45, or 
the value or about $26~42, the property of 2nd Lieu
tenan.t Schuyler W. Miles, Jr. · 

Specification 2& In that 2nd Lieutenant Walter B. Beauchamp, 
Company "D", Third Training Regiment, did, at Shenango 
Personnel Replacement Depot, Transf'er, Pennsylvania, on 
or about 1 September 1943, feloniously' take, steal and 
carry away two 4/5 quart bottles or Rum, or the value or 
$8.20 and one Case hunting knife with leather sheath, or 
the value or about $4.00, the· property or 2nd Lieutenant 
Lloyd W. Swan~ 

CHARGE II: Violation of the '96th Article of' War. 

Specification 1: In that 2nd Lieutenant Walter B. Beauchamp, 
Company "D", Third Training Regiment, did; at Shenango 
Personnel Replacement Depot, Transfer, Pennsylvania, on 



((130) 
or about 1 September 1943, wrongfully and without proper 
authority have in his possession one Colt automatic 
pistol, Calibre .45, of the value o! about $26.42, the 
proMrty or 2nd Lt. Schuyler W. Miles, Jr. 

Specification 2: In that 2nd Lieutenant Walter B. Beauchamp, , 
Company "D", Third Training Regiment, did, at Shenango 
Personnel Replacement Depot, Transfer, Pennsylvania, on 
or about 1 September 1943, wrongf'ully and without proper 
authority have in his possession two 4/5 qua~ bottles 
or Rum and one Case Hunting knife with leather·aheath, 
the goods and chattels or 2nd Lieutenant Lloyd w. Swan. 

' 
He pleaded not guilt7 to and''was found guilty or all Charges and Speci
fications. He was sentenced to be dismissed the service, to !orf'eit 
all pay and allowances due or to become due and to be confined at hard 
labor at such place as the reviewing authorit7 might direct ror one year. 
The reviewing authority approved only so much or the sentence as provides· 
for dismissal from the service and forwarded the record or trial for · 
action under. Article or War 48. .

~ 

3. The evidence for the prosecution shows that Lieutenant Schuyler 
William Miles, Jr., on 20 August 1943 had a pistol with unique identit.,
ing marks which had been given to him by his father, who had used it in 
the last war. He kept it locked in his foot locker and discovered its 
absence on the afternoon of' 21 August 1943. He.reported its loss .to his 
battalion and regimental commanders and on the next day he notified the 
other officers in the barracks about the miesing pistol, soliciting their 
assistance in securing its return. Betore leaving tor a new station on 
23 August 1943, he asked the accused •to keep a lookout tor the gun•,
telling him if it was returned no charges· would be made. The gun was next 

· seen by Lieutenant Lloyd W. Swan on or about l September 1943 in the 
possession or the accused who was cleaning it, but on request permitted 

· Lieutenant Swan to examine it. On that evening Lieutenant Swan missed 
two 4/5 quarts or rum .and· a hunting knife and sheath which he· suspected 
the accused or taking. Accordingly- he told the accused on the morning 
or 2 September 1943 that he knew whose pistol it was and that, unless 
his rum and knife were returned by- 0800 o'clock, he would see the Colonel. 
The accused admitted having the knife which he then returned, but denied 
having the rum. Later, about 0730 o'clock \he accused advised Lieutenant 
Swan that a botUe or rum was on accused's bed where its owne·r recovered 
it. , However, the other bottle. was not recovered until after a conference 
with the regimental commander. in which the accused· deilied stealing the .. 
rum and knife but insisted he w.,s.holding them merely to enforce payment 
fro~ their owner or his claimed pro rata share or the expenses of a party 

.. ·. 
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upon which the two officers and several others bad gone sometime before, 
with the advance understanding that the accused would pay the expenses 
and that the others would reimburse him after the party. This arrange
ment was admitted by Lieutenant Swan as well as nonpayment to the 
accused. At the conference the accused, after proper warning of his 
rights, admitted his possession or the pistol, which ~e claimed to have 
found upon hie bed with a note attached thereto bearing the name or 
Lieutenant Miles but stated that he had done nothing about it because 
he "did not believe it the wise thing to do in view of the way he obtained 
it". The preceding day the ac·cused had been seen with the pistol by two 
other officers. He had told one that it belonged to a civilian who 
wanted $35 for it and the other that he bad purchased it from a former 
soldier who had.been in the Ordnance.Department (R. 8, 11-13, 14-21, 22, 
25-27; Ex. "l"). 

' 
· Lieutenant Miles' .father 'identified the pistol which was intro


duced into evidence and its value was shown to be $26.42. Lieutenant 

Swan testified that the value of the knife and sheath was about n;.3.00 

or $4.0011 and that of the ruin about $8.45. These items were ·also 

'identified and admitted into evidence (R. 9•11, 27-28). 

' 
. ' 4. The evidence for the defense was adduced after the court had 


overruled a motion for findings of not guilty of all Charges and Specifi 

cations and consists or the accused's testimony which was elicited after 

tull advice concerning his rights as a witness. He testified that he had 

a wife and two children, that he and Lieutenant Swan, with two other 

officers, ha4 bad a pe.rty sometime before when he had paid all expenses 

upon an agreement-that he would be reimbursed by the others for their 

share which was $6.30 each and that, although Lieutenant Swan had agreed 


. to pay him, he had received no payment whatsoever and the other officers 
denied the debt. He admitted taking the knife with its sheath and the 
rum which he intended to hold to enforce payment from Lieutenant Swan. 
When Lieutenant Miles missed his pistol the accused had requested a "shake
down" of the barracks but no search was made and thereafter on .31 August 
194'.3, upon lying down upon his bed, he felt something hard which he found 
to be the pistol with an unsigned typewritten note attached reading 
"Lieutenant Miles I belonging, please return". On l September 1943 he had 
told Lieutenant,Sw&n that he would send the gun to Lieutenant Miles but, 
before he was able to do so, the conference in the Colonel's office had 
occurred. He had destroyed the note and had. taken the gun home with him 
OD the night of l September 194.3 for saf'eke,eping but had brought it back 
to the post the next day and admitted telling different stories about 
having it in his possession as he knew that "some one in the barracks, 
or so~ one in" the surrounding barracks had taken the gun"; and he "didn't 
want to get any one in trouble" because "it was none of my business except 
to see he got the gun be.ck" (R• .3.3~.39). / 
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5. Specifications 1 and 2, Charge I, allege that the accused at 

Transfer, Pennsylvania, feloniously took, stole and carried away one 
Colt automatic pistol, caliber .45, of the value of about $26.42, the 
property of Second Lieutenant Schuyler W. Miles, Jr. and two 4/5 quart 
bottles of rum and one Case hunting knife with leather sheath of the 
aggregate value of about $12.20, the property of Second Lieutenant Lloyd 
W. Swan on 21 August 1943 and 1 September 1943, respectively. The 
offenses thereby alleged constitute larceny which' is defined as follows: 

"Le.rc.eny is the taking and carrying away, by trespass, 
of personal property which-the trespasser knows to belong 
either generally or-specially to another, with intent to 
deprive such owner permanently of his property therein. 
(Clark.)" (MCM, 1928, par. 148_g). 

The evidence conclusively shows that the accused, shortly after 
the owner of the pistol missed it from his locked foot locker and had 
de~rted, had it in his possession and told widely varying stories about 
his possession thereof. This alone ie sufficient to raise a presumption 
that he stole it because, according to his own testimony, his acquisition 
of it was under circumstances calculated to arouse suspicion,and he knew 
to whom it belonged (CM 226734 (1942), Bull. JAG, 1942, Vol. I, p. 364). 
The accused's explanation of his possession of the pistol is unconvincing; 
and his actions relative thereto after it had been seen in his possession 
by other officers appear more consistent with guilt than innocence. The 
loss or the pistol was accompanied by such notoriety that its recovery by 
a comrade with purer motives and intent_would have certainly been immediately 
proclaimed, and its return expedited. Consequently, the conclusion is 
inescapable that the accused feloniously acquired the gun and intended to 
deprive the owner permanently of his property therein. The findings of 
guilty of Specification 1, Charge I, are, therefore, beyond a reasonable 
doubt, supported by the evidence. _ 

However, the same is not true of Specification 2, Charge I, 
because,' although the evidence is sufficient to show that the articles 
described therein were feloniously taken, the testimony of the accused 
relative to his intent to hold them as security for an alleged debt due 
him by their owner, who in part corroborates the accused's explanation, 
prevents it from being established beyond a reasonable doubt that he in• 
tended to deprive the O'Nner permanently of his property therein (CM 227743 
(1942), Bull. JAG, 1942, Vol. I, p. 364). An essential element or the 
offense of larceny is, therefore, absent and the evidence for such reason· 
is insufficient to establish beyond a reasonable doubt the offense alleged 
in Specification 2, Charge I, and to support the finding or guilty therdof. 

' 
6. Specifications 1 and 2, ·Charge II, allege that the accused at 

Transfer, Pennsylvania, on or about l September 1943, "wrongfUll.y and 
' without proper authority"- had in his possession certain described articles, 
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specified and recited as the property of others as in the respective 
Specifications of Charge I. The offenses are alleged as violatiom of 
Article of War 96. 

The inclusion of these Specifications is, at least in so far as 
they relate to the pistol, superfluous because one guilty of larceny, of 
necessity, at some time has the property so acquired wrongfully and unau
thorizedly in his possession. However, no injury to the accused's 
substantial rights resulted although such practice is not to be commended. 
The evidence, nevertheless, beyond a reasonable doubt shows that all of 
the described articles were wrongfully in the accused's possession~hich 
under the circumstances shown clearly constituted conduct of a nature to 
bring discredit upon the military service and action on the part of 
accused which was prejudicial of good order and military discipline. The 
evidence, therefore, conclusively supports the findings of guilty of Speci
fications 1 and 2, Charge II, ep.d of Charge II. 

7•. The accused is about 31 years of age. The War Department records 
show that he had enlisted service from about July 1941 until 14 January 
1943 when, upon completion or Officers' Candidate School, he was commissioned 
a second lieutenant and that he has had active duty as an officer from the 
latter date. ' 

8. Th~· cour~ was legally constituted. For the reasons stated the 
Board of Review is of the opinion that the record of trial is not legally 
sufficient· to support the findings of guilty of Specification 2, Charge I; 
legally sufficient to support the findings or guilty of Specification 1, 
Charge I, Charge I and Charge II and its Specifications and the sentence 
and to warrant confirmation thereof. Dismissal is authorized upon conviction 
of violations or Articles or War 93 or 96. 

~c:~. Judge Advocate. 

Judge Advocate. £4.J~A,.,,.., . 
~~~:;;;..;~~·~a:....·;;;&...~......,-~r~~·p~-e-·_, Judge Advocate. 
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SPJGN 

C1f 242605 


1st Ind. 

war Department, J.A.G.O • ., l G \JOV 1943 . -· 'l'o the Secretary of War. · 

1. Herewith transmitted for the action of the President are 

the record of trial and the opinion of the Board of Review in the 

case of Second Lieutenant Walter B.·:seauchamp (0-1175941)., Field 

Artillery. · 


2. -I concur in the opinion of the Board of Review that the 

_record of trial is not legally sufficient to support the finding , 

that the accused feloniously stole two bottles of rum and a Case 

hunting knif'e (Spec. 2., Chg. !),·legally sufficient to support the 

·other findings., and the sentence· as approved by the reviewing 
authority, and legally sufficient to warrant confirmation thereof. 
I recommend ·that the sentence ~f .dismissal be confirmed and carried 

· into execution. 

3. Inclosed are a draft of a letter for your signature., trans
mitting the·record to the President for his action., and a form of 
Executive action designed to carry in effect the foregoing recom
mendation., should such action meet th pproval. · 

. 	' 

T. H. Green, 
Brigadier· General., -q. S. Army., 

Acting The Judge Advocate General. 

3 	Incls. 
1 - Record of trial. 
2 .:. Dtt. ltr.. for sig. S/w. 
·3 - Form· of Executive action. 

(Finding of guilty of Spe~if'ication 2, Charger, disapproved. 
Sentence confinned. G.C.M.O. 405., 22 tee 1943) 



WAR DEPARTMENT 
!rmT.Service Forces 


In the Office or The Judge Advocate General 

W~shington, D. c. 


SPJGQ 
CM 242648 ~·, ;10 NOV 1943 

UNITED STATES ) SAN ANTONIO AIR SERVICE COMMAND 

v. 

Second Lieutenant Bn.LIE 
E. BALL (0-573102), Air 
Porps. 

I
) ' 

Trial by G.C.M., convened at 
Fort Sumner, New Mexico, :8 
September 1943. "Dishonorably 
discharged", total forfeitures 
and confinement for one (l) year. 

OPmION of the BOARD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

1. The record or trial in the case or the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The·accqsed was tried upon the following Charge and Specifi 
cation: 

~ 

CHA.RGEa Viola_tion of the 93rd Article of War. 
. . 

Specification: In that 2nd Lt. Billie E. Ball, 472nd Service 
Squadron, did, at Army Air Forces Pilot Sohool.(Advanced 
2-EngineJ, Ft. Sumner, New Mexico on or about 5th June, 
1943, feloniously embezzle by fraudulently converting to 
his own use sums of money aggregating $695.00, the prop
.erty of the 328th Sub-Depot Civilian Mess fund, entrusted 
to him as Officer in charge of said Mess. · 

The motion or defense counsel to make the Specification more definite 
and certain by stating that.the accused feloniously embezzled by 
fraudulently converting to his own use the sum of four hundred and 
ninety-five dollars.cash and one check in the sum or two hundred dol
lars, property or the 328th Sub-Depot Civilian Mess Fund, was denied. 
The accused then pleaded guilty to the Charge and Specification. The 
court found him guilty or the Charge and Specification, and sentenced 
him to be tttishonorably discharged"the service, to forfeit all pay and 

.allowances due or to become due, and to be confined at hard labor at 
such place as the reviewing authority may direct, for one year. No 
evidence of previous convictions·,ras submitted. The sentence was ap
proved by the reviewing authority ·and the record forwarded •tor 
appropriate action, pursuant to the 48th Article or War". 
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3. The competent evidence produced at t~e trial by the prosecu
tion shows that the accused was commissioned second lieutenant, Army 
of the United States, on 3 March 1943, upon his graduation from 
Officers' Candidate School at Miami Beach, Florida, and assigned to 
the 472nd Service Squadron at Fort Sumner, New Mexico, where shortly 
after his arrival he was put in charge of the 328th Sub-Depot Civilian · 
Mess fund (R. 5, 39). Captain H. A. Crease was the Mess Officer (R. 35). 
It appears that money was borrowed from numerous civilians with which 
to open a civilian mess at Fort Sumner and operated by Army personnel 
under AR 210-2290 (R. 73). Captain Creese took charge from his predeces
sor without making an audit. He opened an account with the Fort Sumner 
Agency of the Citizens Bank of Clovis at Fort Sumner, New Mexico as 
depository for the re.ceipts from the operation of the mess and permitted 
the accused to handle all of the collections and disbursements, including 
the authority to sign Captain Crease's name to checks. The accused per
formed these duti-es from the latter part of March 1943 until about 15 
July 1943 (R. 5). Enlisted men would actually collect the receipts £rom 
meals served to customers and then turn them over to the accused for 
deposit. No record was kept of these receipts other than that shown by 
the deposits made by the accused in the depository bank. In July ac
cused was on ten-day leave and when Captain Cresse endeavored to pay the 
accounts payable of the mess he discovered there was a considerable 
deficit and an audit was me.de disclosing an operating loss or deficit 
(R. 6) estimated at $2537.66 (Pros. Ex. 4; R. 19). The records were, 
however, so iriconiplete that an accurate audit could not be me.de (R. 12). 
During this period.of operation the accused had never disclosed any 
operating loss but had assured Captain Crease that the mess was running 
along "all right" (R. 5). · . 

· \fhen questioned regarding the matter the accused at first'denied 
(Pros. Ex. 18) that he had embezzled any- of the funds thus entrusted to 
him but later admitted that he had used $695 of the .fund on 5 June 19.43 
by depositing that amount in his own personal account with the same bank 
depository. The deposit consisted of $495 in cash and a check for $200 
drawn on the mess fund account payable to the accused. Tha accused bad 
si~ed Captain Crease•s name to the check as maker (R. 33; Pros. Ex. 15, 
17}. He offered to make restitution and repay the sum of $1300 (R. 41). 

4. The accused elected to testify under oath and related that he 
had purchased an automobile on 4 June 19.43 for which he had given his 
check for $1000 as part pe.yment. At the time he had only a.bout $300 in 
this account at his bank so, on 5 June 194.3, ha deposited in his persollll.1 
account, in order to make this check good, ~695 belonging to the mesa 
f'und. Of this amount $495 was taken from the cash receipts of the mess 
fund and the remaining $.200 was a check drawn on the mess fund deposited 
with the same bank (R. 67). He claimed he has since ma.de full restitution 
of the $695 by having deposited his pay check for $301.13 in the mess fund 
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account on 2 July 1943. (R. 74; Def. Ex. A) and the payment of $393.87 
to Captain Cresse in person on 28 September 1943 (R. 74; Der. Ex. B). 

5.,, Embezzlement is the fraudulent appropriation of proper.ty by 
a person to whom it is entrusted or into whose bands it has law:fUlly 
come (MCM, 1928, par. 149!!, p. 173). 

. ' 

In the subject case it was clearly shown by the prosecution 
and admitted by the accused that he had been entrusted with funds be
longing to the 328th Sub-Depot Civilian Mess. He bre~ched that tru.st 
on 5 June 1943 by applying to his own use $695 taken from that mess 
f'und. The accused A-ankly admitted to his military superiors and on 
the witness stand that he had converted the amount to his own use. All or 
the elements of the crime described were present and therefore the find-. 
ings or the court are amply sustained. The fraudulent intent may be in
ferred f'rom_the facts and circumstances. • 

6. The War Department records.show that the accused was .25 years 
of age at the time or the commiesion of the offense. He served one 
three-year enlistment in the Infantcy with honor and reenlisted in 1941. 
During his second enlistment he served as a first sergeant and master 
sergeant. He was sent to Officers' Candidate School at Miami Beach, 
Florida, from which he graduated on 3 March 1943. On that date he was 
discharged to accept a commission as second lieutenant in the Arm:r of 
the United States. · 

7. The court was legally constituted. No. errors injuriously 
a:f'teoting th& substantial rights or the accused were committed during 
the trial. In the.opinion of the Board of Review the record of trial 
is legally sufficient to support the findings or guilty and the eentence 
'and to warrant confirmation of the sentence. A sentence or dismissal, 
forfeiture of-all pay and allowances due or to become due, and confinement 
at bard labor for one year is authorized upon conviction or a violation 

of Article of War 93. j . . ·~ 
)'a.....~...:_____ , Judge Advocate, 

/2 " I flll '1 
<" 0~ Judge Advocate. 
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let Ind. 

Wa.r Department, J .A.G.o., 13 tJOV 194'3 • fo the S~oreta.ry of Ware 

l. Herewith transmitted £or the action of tha Presidsnt nre 
the record ot trial and the opinion ·of the Board ot Rs.vieror in the 
case of Seoond Lieutenant Billie E. Ba.11 (0-573102), Air Corps. 

2. I concur in the opinion of the Board or Review that the record 
of trial is legally·suffioient to support the findings end the sen• 
tenoe and to warrant confirmation thereof. I reoommand that the sen
tence be confirmed end carried into execution, and that the Eastern 
Branch of the -United States Disciplinary Barracks, Beel:Jruul, l?eti York, 
be. designated as the place of confinement. 

3. Inalosed a.re a dra.ft of a letter for your signature, trana
mitting the record to the President for hia action, and a form of · 
Executive action designed to carry into effect the recommendation 
hereinabov~ :made, should such action meet with approval. 

T. H. Green, 
Brigadier General, u. s. Arrey, 

Acting The Judge Advocate General. 

S 	Incls. 
l - Record of trial 
2 - Df't. of ltr. for 

sig. s/w 

3 - Form or e.ctic:n 


(Sentence confirmed. G.C.M.O•. 406, 22 Dec 1943) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Vlashington., D. c. 11· \). 
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10 NOV 1943SPJGH 

· CM- 24Z704 

UNITED STATES 	 ) . CAMP ROBERTS., CALIFORNIA 
) 

v. 	 ) Trial by G.C.M•., convened at 
) Camp Roberts., California., 19 

Second Lieutenant HOWARD ) ' October 1943. Dismissal. 
L. JOBE (0-1323932)., ) 
Infantry. ) 

OPINION of the BOARD OF REVTh1V 
DRIVER., LOTTER.HOS and LATTIN., Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of th~ officer named above and submits this.,. its opinion., to The Judge 
Advocate General. 

2. The accused was tried.upon the following Charge and Specification: 

CHARGE: Violation of the 61st Article of War. 

Specification: - In that Second Lieutenant Howard L. Jobe., 
attached The IBTC School; Ca.mp Roberts., California., 
did without proper leave., absent himself from his 
post and duties at Camp Roberts., California., from 
about 0600 4 October 1943., to about 0015 10 October 
1943•. · 

He pleaded guilty to and was found guilty of the Charge and Specification. 
He was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and.forwarded the record of trial for action under 
the 48th Article of war. 

3. Evidence for the prosecutions 1\.n extract copy of the morning· 
repor.t of the Infantry Replacement Training Center School., Camp Roberts., 
California., to which accused was attached., showed him from duty to absent 
without leave as of 4 October 1943., and from absent rlthout leave to duty 
as of 10 October 1943. According to the executive officer of the school 
accused was not present for duty between those dates and had no authority 
to be absent (R. 8-10; Ex. B). 

.. 
4~. Evidence for the defense: Captain George R. Ramel, executive 

officer and adjutant of the school., gave accused a rating of "very satis
factory9., about three points below 11:Excellent•., in the numerical rating 
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used by the school in grading its officer students. In the opinion of 
Captain Ramel a~cused was an •officer and a gentleman11 , and Captain Rarnel 
would be satisfied to have accused in a unit under him (R. ?, 10-12). 

Second Lieutenants J. w. Boyd, John R. Kent and Robert w. Coonrod, 
who knew accused at Fort Benning and served with him in the school at 
Camp Roberts, :testified respectively that his reputation as an officer 
was •high•, wexcellent• and •superior•. Letters from Major Philip P. 
Crowell and Captain William E. McKechriie recited tpat they had been 
acquainted with accused and his family for a number of years, that he was 
trustworthy, of excellent character and above average officer material. 
(R. 12-16; Def. Exs. 1 and 2). 

Major Ernest C. Peters, commandant of the school, rated .the reputation 
of accused as •generally excellent•. Major Peters had h~d tactical ex
perience with troops since 1931 and was in command of a battalion at Oaliu, 
TeITitory of Hawaii, and on Guadalcanal.. He ttwould be glad" to have accused 
serve with him as a second lieutenant in command of one of his platoons 
(R. l?-18). 

Accused 'elected to remain silent (R. 18). 

5. It is shown by the evidence an~ admitted by the plea of guilty 
that accused without proper leave absented himself from his post and duties 
from about 4 October to 10 October 1943. 

6. The accused is 31 years of age. The records of the Office of The 
Adjutant General show his service as follows: Enlisted service from 
September 1942; appointed temporary second lieutenant, Army of the United 
States, from Officer Candidate School and active duty 16 August 1943. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused·were committed during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the ~entence and to warrant 
confirmation of the sentence•. Dismissal is authorized upon conviction of 
a violation of the 61st Article of War. 

-~------· ___ Judge Advocate ___......,.._.~J_w~·~,~..;;.&;;...;;~~·~,) , 

--~~.-++-~._<1- · -·--~' Judge Advocate 

'1(._____b;~ 
Judge Advocate 
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1st Ind. 

war Department, J.A.o.o., 1 5 NOV 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Howard L. Jobe (0-1323932), Infantry. 

2. I concur in the opinion of the Board of Review t.~at the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence and to warrant confirmation of the sentence.. The accused 
was absent without leave for about 6 days. It appears from the report 
of the investigating officer, among the papers accompa.nying the record of 
trial, that the accused went to Los Angeles on a week-end pass, drank 
heavily and returned to his post six days late suffering from extreme 
nervousness and illness brought on by his over-indulgence. I reconunend 
that the sentence to dismissal be confirmed but, in view of all of the 
circumstances, that the execution thereof be suspended during the pleasure 
of the President. 

J. lnclosed are a draft of a letter for your signature~ transmit
ting the record to the President for his action, and a form of Executive 
action carrying into effect the reconunendation made above. 

T• H. Green, 
Brigadier General, u.- s. Army, . 

Acting The Judge Advocate General. 
3 	Incls. 

Incl.1-Record of trial. 
Incl.2-Drft. ltr. for sig. 

Sec. of War. 

Incl.J-Form of action. · 


(Sentence confirmed rut execution suspended. G.C.M.O. 393, 21 Dec 1943) · 
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WAR DEPARTMENT 
.Army Service Forces 

In the Office of The Judge Advooate General 
'Nashington. D.c. 

(l.43) 
SPJGK 
CM 242705 

8- NOV 1943 

UNITED STATES 	 ) ARMY GROUID FORCES 

) REPLA.CEMENT DEPOT NO. 2 


v. 	 ) 
) Trial by G.C.M•• convened 


Second Lieutenant ROBERT ) ·at Fort Ord. California. 

J. BESTER (0-1313093). ) 19 OctQber 1943. Dismissal 

· Infantry. ) and total forfeitures. 

OPINION of the BOA.RD OF REVIffl 

LYOll. HIU. and ANDRF.,WS, Judge Advocates. 


11• The reoord of trial in the oase of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion. to The Judge Advocate General. 

2. The aocuse~ was tried upon the follow~g Charge and Specification. 

CHIIB.GEa Violation of the 61st Article of War. 

Specification: In that 2nd 	Lieutenant Robert J. Hester. Officers 
School, Army Ground ~orces Replacement Depot No. 2, Fort Ord. 
California, did. without proper leave, a.bsent himself fJ"om 
his organization at 1''ort Ord, California, from. a.bout l October 
1943 to a.bout 12 Ootober 1943. 

Upon arraignment the accused entered a plea. in bar of trial upon the ground 
that disciplinary punishment had been imposed under the provisions of 
Article of War 104. The plea was not sustained by the court and thereupon 
the accused pleaded guilty to the Charge and Specification. later in the 
trial the accused reiterated his plea of guilty to the Charge but was per
mitted by the oourt to withdraw his plea of guilty to the Specification 
and submit in lieu thereof a plea of not guilty to the Specification._ He 
was found guilty as charged. No evidence of previous convictions wa.a in
troduced. He was sentenoed to dismissal and total forfeitures. The re
viewing authority approved the sentence and forwarded the reoord of trial 
for u.ction under Article of 	War 48. 

3. The evidence shows that the aocused, a second lieutenant, was a 
member of Officers School.~ Ground Forces Repl~oement Depot No. 2, 
Fort Ord. California.. The prosecution introduced in evidenoe certified 
extract oopies of the morning reports of the organization showing that 
accused was absent without leave from tbs.school from l October 1943 to 
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12 October 1943 (R.10-14J Exs. 1 and 2). 

After being advised by the investigating offioer, Lieutenant Colonel 
Lewis D. Burkhalter, Jr., of his right not to make eJJ.Y statement and that 
eny statement made oould be used against him, the aocused volunte.rily made 
a sworn statement which was received in evidence as Prosecution's Exhibit 
No. 3 (R.15-17). Aoouaed's statement discloses that he was absent without 
leave from 1 October 1943 to 12 October 1943. He stated that he was "down 
in the dumps" and left his station without any particular destination in 
mi:cd, and that he ...finally wound up in Eureka., California, where he visited 
friends until apprehended by the ~vilian police 10 October 1943. The 
accused stateda ' 

"I would have returned to Fort Ord sooner if I had reoeived 
money.which I expected to get and which I tried to get by two 
wires to m:y Mother, on 5th and 9th of October, and one wire to 
m:y wife on the 6th of October, and a telephone call to my Mother 
on the evening of the 8th of October. I received about $10.00 
·from m:, M:>ther on the 8th of Ootober." 

Accused stated that after he was "picked up11 by a oivilian policeman, he 
communicated by long distance telephone with the assistant adjutant of 
lus organization who authorized his release, after which he voluntarily re
turned to his station (Ex. 3). 

4. For the defense end under a stipulation, there was introduced in 
evidence copies of telegrams from the accused to his mother dated 5 and 
9 October requesting money "to return to camp" (R.17; Def. Exs. Band C). 

The a9cused in teatii'ying confirmd and reiterated the statements 
contained in his oont'ession (Ex. 3). He stated that he entered the service 
a.a a. member of the National Guard 25 November 1941, and that he had never 
been in "any trouble" either as an enlisted man or e.s an officer (R.19-21). 

5. No discussion of the evidence is considered necessary. It clearly 
appears that the accused was absent without leave from his orge.niza.tion from 
1 October 1943 to 12 October 1943, in violation ot Article of War 61 • . 

6. The acouaed upon his arraigmn.ent entered a plea in bar of trial 
(R.6). The plea. is based solely upon a OOllDllunioation to the accused "by 
command of General Lockwood", Commanding General, .Army Ground Forces Re
placement Depot No. 2, Fort Ord, California (Def. Ex. A), as follows 1 

•1. You are placed in arrest for violation of the 61st . 
Article of War because of your unauthorized absence from 1 

-October 1943, 	to 12 October 1943. This arrest to continue pend
ing disposition of the charges against you. 

- 2 
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"2. The te~ of your arrest are that you will confine yourself 
to an area not over one-quarters (¼) mile from the flag pole on divi
sion hill, Army Ground Fbroes Replacement Depot No. 2, Fort Ord, 
California, except when actually engaged in prescribed training. 

"3. Your attention is· directed to the provisions of the 69th 
Article of' War. Any breach of' the terms of your arrest as outlined 
above will be considered a violation of that Article." 

It is perfectly obvious that the communication is nothing more than an order 

of arrest, pending inves~igation and disposition of the charges, and does 

not by uzy stretch of' the imagination purport to be in the nature of' a 

punishment of the accused under Article of War 104. The court properly 


, denied the ,motion. 

7. Notwithstanding his plea of guilty to the Charge and Specification, 

when it appeared during the introduction of the.evidence that the entry in 

the morning report oonoerning the absence of accused prior to 9 October 

was possibly based upon hearsay {R.14), the accused changed his plea of 

guilty to the Specification ~o a plea of not guilty, but reiterated his 

plea of guilty to the Charge. Thereafter when the prosecution offered in 

evidence the confession of accused (Eic. 3), in which the absence without 

leave was admitted, the defense- objected upon the ground that there was 

no competent proof o~ the corpus delicti irui'ependent of the confession. 

The court overruled the objection. In view of the fact that accused in 

his testimony admitted his absence without leave, the question becomes 

moot. 


" 8. The accused is 22 years .and 9 months of age. The records in the 
Office of The Adjutant General show that accused attended Fbrrest Avenue 
High School two ,years and El Pa.so High School 1-1/2 years but did not 
graduate. Ha enlisted in Company G, 144th Infantry, Texas National Guard, 
23 February 1939, '¢uch organization became Federalized 25 November 1940. 
Upon his graduation from the Infantry School, Fort Benning, Georgia, 6 
March 1943, acoused was commissioned a temporary second lieutenant, Army . 
of' the United States • 

.9. The court was legally constituted and had jurisdiction of the person 
and the subject matter. No errors injuriously affecting the substantial rights 
of accused were oommitted during· the trial. In the opinion of the Board of 
Review the record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation thereof. Dismissal is 
authorized upon conviction of a 'Viola.ti~~ of.Article of War 61. 

·,, 

, Judge Advocate. 

' 
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lat Ind. 

War Department, J.A.G.o., 1 5 NOV 194'3 - To the ~ecretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Robert J. Hester (0-1313093), Infantry. 

2. I concur in the opinion of the Board of' Review that the record 
of trial.is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation thereof'. I recommend that the sen
tence be confirmed but that tne forfeitures adjudged be remitted and 
that the sentence.as thus·modified be suspended during the pleasure of 
the President. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect t econmendation hereinabove made, should 

1such action meet with approval 

r T. H. Green, 
Brigadier General, U.S. Army, . 

3 	 Inols. Acting The Judge Advocate General •1 

Inol.1-Record. of trial. · 
Inol.2-Draft of let. tor 

sig. Seo.· of War. 

Incl.3-Form of Ex. action. 


(Sentence confimed but forfeitures remitted. ,Execution suspended. 

o.c.M.o. 395, 21 Dec 1943) 
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.l"o'°AR DEPAR'l':,iEriT 

army Service F'orces 
In the o.t'fice of The Judge Advocate General 

·,"iashington, D.C. (147) 

&JG~ 
C.:I 24Z706 27 NOV 1943 

U~ I T ~ D S T A T E S ) FORT CF..D, C.U,H'OF,l'Jli. 
) 

v. ) Trial by G.C .~I., convened at 
) Fort Ord, California, 14 anci 

Private JOHi~ 1". PR.c;ZIOSI ) 20 October 1943. Dishonorable 
(20221632), Company a, 593rd ) discharge and confine-nent for 
1:bgineer Boat and Shore ) five (5) years. Federal 
Regiment. ) Correctional Institution, 

) .b:nglewood, Colorado. 

uownm by the BCWJ) OF P..1!:VL:Ii 
ROUNDS, HEFE:Jl'l'r and J:ir:ED&.i:CK, Judge .Advocates. 

1. The record of trial in the case of the soldier naned above 
has been examined and for the re~sons stated belo~'I is held by the Board 
of Review to be legally sufficient to support only so much of the 
finding of guilty of the Charge and its Specification as involves 
a finding of guilty of the lesser included offense of assault with 
intent to do bodily harm in violation of 4U'ticlc of ;iar 93, and legally 
sufficient to support mly so much of the sentence as involves dishon
orable discharge, total forfeitures and confinement at hard labor for 
one (1) year in a 'place other than a penitentiary, or Federal correctional 
institution 9 or reformatory. 

2. The accused was tried upon the following Charge and Specifi 
cationa 

CHARGE: Violation of the. 93rd Article of \;ar. 

Specifications 	 In that Priw.te John F'. Preziosi, Company 
~, 593rd Bngineer B0:1t and Shore Regiment, 
Fort Oro. , California , did , at I<'or t Ord, 
California, on or about 22 September 1943, 
with intent to commit a felony, toawit, 
murder, commit an assault upon Sergeant 
Ja.ck 1·. Crutchfield, 756 Field Artillery 
Battalion, Battery B, Fort Ord, California, 
by wilfully and feloniously pointing a 
dangerous weapon, to:wit, a rifle, at him 
and pulling the trigger there6f. 
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At the original session of the court accused pleaded not guilty to 
the Charge and Spec.ification, and was found g,.iilty of the Specifica
tion, ·except the words 11 rnurder 11 and 11pointing a dangerous weapon, to: 
wit, a rifle, at him and pulling the trigger thereof11 and substitu
ting therefor, 11 to do him booily harm" and 11 striking at him with a 
dangerous weapon, to: wit, a rifle", and guilty of the Charge. He 
was found not guilty of the excepted words. He was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allonances 
due or to become due and to be confined at hard labor at such place 
as the reviewing authority may direct for the period of five years. 
Evidence ef cne previous conviction was considered. 

The cour·t_vra.s then. opened and the President announced the 
findings and sentence, whereupon the court adjourned 14 October 1943. 

Six days la. ter, 20 October 1943, before the record of trial 
had been either authenticated or submitted to the reviewing authority, 
the court was reconvened by the President, revoked· its .former findings. 
and sentence, and found the accused guilty of the Specification except 
the words 11 co!llllJ.it a felony, to: wit, ·murder 11 , and substituting there~ 
for, 11do him bodily harm11 • Of the excepted words - not guilty; of the 
substituted words - guilty. The court again imposed a sentence iden
tical in terms with tra. t ·originally imposed, namely, of dishonorable · 
discharge, total forfeitures and confinement at hard labor for a period 
of five years. 

J. Without necessarily holding that .the offense of which the 
accused was, by exceptions and substitutions, cmvicted at the original 
session is not a lesser included offense of the Specification upon . 

· which he was arraigned and tried, it seems sufficient to· say that it 
is clear from the record that the accused was not sufficiently advised 
of the nature· of ony such allegations against him as to warrant the 
finding of such a lesser offense. The record of trial shows that both 
the prosecution and the defense proceeded throughout the trial upon 
the theory that the a-ccused W'a.s an trial for an attempt to commit . 
murder by willfully and feloniously pointing a dangerous weapon, to: 
wit; a rifle, at Sergeant Crutchfield, and pulling the trigger thereof. 
Accused and his counsel had the right to believe, and the record shows 
that they·di.d believe, that he was being charged with this specific 
offense, an attempt to commit murder.in the manner alleged. His entire 
defense was directed at that allegation. Under these circumstances 
it.' is not believed that he could be properly and legally convicted 
'Without prejudice to his substantial rights of an assault upon hi~ 
victim with :intent to do him bodily har~ by swinging a rifle at him in 
a manner to nake the rifle a dangerous weapon. 
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At the second session the court found accused guilty of com
mitting· an assault .upon Sergeant Crutchfield :at the time and pl.ace 
alleged with intent to do bodily harm by willfully and feloniously 
pointing a dangerous weapon at him and pulling the trigger thereof. 
It is established by undisputed evidence that the rifle was not then· 
loaded. Therefore, it could not have been, nor was it, so used as a 
dangerous weapon in its char9-cter as a firearm (Price v. u.s., 156 
F'ed. Rep. 9501 4 Ame1;. Juris., par. 36).- · 

Tn.e undisputed competent evidence does show that the accused 
was guilty of an assault upon Sergeant Crutchfield at the time and 
place all.aged with intent to do him bodily harm and it ·1s not material 
under the circumstances of this case whether he. committed the assault 
by attempting to shoot him with a rifle which happened to be unloaded 
or by striking at him with the same rifle. Ccnviction of such an 
offense, which is l.e-sser and necessarily included in the offense 
charged, authorizes punishment of dishonorable discharge, total for
feitures and confinement for one year .in a pl.ace other than a peniten
tiary or Federal cQrrectional institution. 

• 


Judge Advocate • 
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!st 'Ind 
~9 NOt/ 1943 

War Department,' J.A.G.O., - To the: Commanding General, . 
Fart Ord, California. 

. 1. In the case of Private _John F. Preziosi (20221682), Company 
· A, 593rd F.n.gineer Beat and Shore Regiment, I concur in the foregoing 

holding by the Boa.rd of Review and far the reasons stated therein 
recommend that only so much of the finding of guilty of the Charge 
and its Speci!ication_be approved as involves a finding of guil,ty of 
the lesser included offense of assault with intent to do bodily ha.rm 
in violation.of Article .of War 93, and that only so much of the _sen
tence be approved as involves dishonorable discharge, total forfeitures 
and conf'inement at hard labor for one year in a place other than a 

· penitentiary, or Federal correctional. institution, or reformatory. 
Upcn compliance with ;the ,foregoing recO!IlIOOndation, under the provi- . 
sions of J\rticle of War 5o½, and Executive Order No. 9363, dated July 
Z3, 1943, _you will have authority ·to o,:'der the executioo of the sentence~ 

2. 1 ihen c9pies· o:f the published. order in this case are· forwarded 
to this office they should· be accompanied by the foregoing holding and 
this indarsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this ~se, 
please place the file number o:f the record in brackets at the end of . 
the published order, as follows a · 

( CM 24'Z706) • 
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WAJ.1 DEPART1iENT (151)
Arrrry Service Forces 

In the Office of 'l'he Judee Advocate General 
'\iashington, D.c. 

SPJGU 
Cl! 242724 

~\ 3 NOV 1943 
) HAfJl~ON ROADS . 
) PORT OF EMBARKATION 

v. ) 

Second Lieutenant KEiHtiTH 
C. BAEHR (0-684461), Air 
Corps. 

) 
) 
) 
) 

Trial by G.C.M., convened at 
Camp Patrick Henry. Virginia, 
28 September 1943. Lismissal. 

OPINION of the :30ARD OF REVIEW 
LIPSC0lJ8, GOLDEN and ~LEEPER, Judge Advocates 

1. The Board of iievi.ew has examined the record of trial in the 
case of the officer above nained and submits this, its opinion, to The 
Jucee Acvocate Gene!al. · 

2. 'l'he accused was tried upon the 1"6Ilowing Charges and Specifi
cations: 

CH.A.'-i.~: Violation of the 96th Article of Tlar. 

Specificq.tion .1: (Finding of not guilty). 

Specification .2: In that Second Lieutenant [enneth c. 
Baehr, Air Corps, did, at Camp ·Patrick Henry, 
Virginia, on or about 17 September 1943, strike 
and assault Private Charles A. Hosgood, a sentinel 
in the execution of his duty, on his fac~ and head 
and about his body with his fists·;· 

. ·, 

Specification J: In that Second Lieutenant Kenneth C. 

http:iievi.ew
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Baehr, Air Corps, was at Camp Patrick Henry, 
Virginia, on or about 17. September 1943, drunk 
and disorderly in Camp. 

He pleaded not guilty to the Charge and its Specifications and was 
found not euilty. of Specification 1 but guilty of Specifications 2 
and 3 and of the Charce. He was sentenced to be dismissed the ser
vice. The reviewing authority approved the findings and the sentence 
and forvfarded the record of trial for action under Article of War 48 
but reco!nmended that the President commute the sentence to a for
feiture. of seventy-five U)75.00) dollars per month for six months. 

3. :i'hc evidence for the prosecution shows that at about 2300 
o'clock on the night·of 17 September 1943, the accused was found, 
drinking beer upon a bench in the ¥£AC area from which male personnel 
were restricted at Camp ratrick Henry, by a sentry ,1ho requested him 
to leave. The accused at tl:at time talked 11 a little thick", 11 did 
not stand exactly still", 111:as not exactly steady on his ~eet", and 
ha<l th0 odor of alcohol on his brGath, a:t.though the sentr:· did not 
believe he was crunk, but only slichtly intoxicated•.After ~ome 
argument, the accused accedeci to the sentry's request but returned 
shortly vd.th another officer and resumed the areument, but again left 
after t.l-ie sentry hac. e:qJlai.ned his orders (1~. J-9). ' . ' 

The sentry was relieved at 0100 o'clock and his successor, 
upon his first tour., after hearing a noise_ behind a tree near the 
board walk upon which he was 11alking, turned his finshlic;ht toward 
it. He was irranediately II ju.":l.ped11 by two persons vrho knocked him off 

.	or the v1alk, by blows to the jaw and. stomach., to the ground where 
he grappled ,-:i.th them., holdinr; one., the accused, the other leaving 
with the sentry's rifle. 'The corporal of the guard, running to the 
place in response to the sentry's outcry,. found the sentry holding 
the accused whose only statements were: "ifuat I s going on here?" 
and "I don't understand this". During the scuffle the accused exuded 
the odor of alcohol but was able to walk. The first sentry identified 
the accused as the officer he had requested to leave the area a short 
time before. The accused was taken to the guardhouse by the cQrporal 
of the guard ,mere he was interviewed by the officer of the day to 
nhom the accused appeared to have been drinking heavily - his eyes were 
bloodshot., his conversation was incoherent and his breath was odorous· 
of alcohol. The officer of the day was of the _opinion that the 
accused was 11well under the influence of alcohol" (.R.. 10-14., 14-17., 
17-18). 

- 2 -.~ 
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4. The evidence for the defense was adduced after a motion to 

dismiss the Charge and its Specifications for insufficiency of evi

dence had been overruled. It shows that the investigatine officer 

had ascertained that accused's general reputation for sobriety, 

competency and ability was excellent. Four telegrams and one letter, 

attesting to the accused's good character were admitted into evidence. 

The accused remained silent (R. 19~20, Exs. "A","E"). 


5. Specification 2, alleges that the accused on or about 17 September 
1943, at Camp Patrick Henry, Virginia, struck and assaulted a named sen
tinel in the execution of his duty, "on his face and head and about his 
body with his fists". The offense is alleged as a violation of Article 
01' War 96 and the conduct described is manifestly prejudicial to good 
order and military discipline: 

The evidence.is uncontroverted that the a9cused and another 
· attacked the sentry. The_ sentry "Vras struck on his jaw and in his 
stomach but was able to subdue the accused whom he hGld until aid 
arrived. During the raelee and in the dim light, the sentry was unable 
to definitely identify the accused as the assailant who actually struck 
the blows but was able to identify him definitely as one of his attackers 
in the affray in which the blovrn 11ere struck. The evidence, therefore, 
beyond a reasonable doubt establishes the guilt of the accused and sup
ports the findings of guilty of Specification 2 and of the Charee. 

6. Specification J alleges that the accused on or about 17 September 
1943, at Ca..1p Patrick Henry, Virginia, nas. "drunk and disorderly in Camp". 
The i.:anual for Courts-:.'ia.rtial co::idemns such conduct as being in violation 
o_f Article of War 96 (IJ.C.!J., 1928, par. 152~). 

Tl1e evidence is uncontradicted that on the occasion in question 
the accused was under the influence of intoxicants. He was first ob
served drinking a bottle of beer and gave the appearance of being "slightly 
intoxicated". This appearance continued even after hA ,-ras taken to the 
guardhouse where the Officer of the Day found him with bloodshot eyes 7 

smelling of alcohol, unable to speak coherently and definitely giving 
the impression of being "well under the influence of alcohol:, althoueh 
he did not stagger in his walk". His intoxication was such as sensibly 
to impair the rational and full exercise of his mental and physical 
faculties (M.c·.H., 19.28, par. 145). His attack upon the sentry was 
disorderly conduct beyond any doubt. The evidence conclusively supports ~ 
the findings of· guilty of Specification 3 and of the Charge. 

• 
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7.. The accused is about 25. years or age. The War ·Department re
cords show that he had enlisted-service from October 1940 until 26 
June 1943 ,men he was commissioned a second lieutenant upon completion 
or Officer Candidate Scliool, with active duty as an officer £rom the 
latter date. · : · 

J ·. 

8. The court was legally constituted.. ·. No errors injuriously a!
fecting the substantial rights of the accused were conmitted during the. 
trial•. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is le_gally sufficient to support the findings 
of EUilty of Specifications 2 and 3 and of the Charge and the sentence, 
and to warrant confirmation thereof. L1smissal is authorized upon a' 
conviction of a violation of Article of War 96. · · 

~e~~udge Advocate. 

~~, Judg~ Advocate. 

~·•·........... ... , Judge Advocate. 
..-·1"'il'_·... •......--~·~ti'___ 

\ 
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1st" Ind. 
' 6- NOY 1943War Department, J.A.G.O., 	 - To the Secretary of War. 

1. Herevd.th transmitted-for the action of the ·President are 

the record of trial and the opinion of the Board of Review in the 

case of Second Lieutenant Kenneth C. Baehr (0-684461), Air Corps. 


2. I concur in the opinion of the··Board of Review that the 
re·cord of trial is .legally sufficient to support the findings and 
sentence and to warrant confirmation thereof. I reco:imnend that the 
sentence be confi:rrood but commuted.to a forfeiture of $75 per ~onth 
for 6 months and that the sentence as· thus modified be ordered 
executed. 

3. Inclosed are a .draft of a letter for your signature· trans
mitting the record to the-President for his action, and a fonn of 

'Executive 	action designed to carry irito effect the foregoing recom
rr.0n~ation, should such actio~ meet ,uth approval. _- · 

T; H. Green, 

Brigaaier General, U. S. Army, 


Acting The Judge Advocate General. 


3 	Incls. 
Incl 1 - Record of trial. 
Incl' 2 - Dft. of ltr. for 

Sig. Sec. of Vlar. 

I~cl 3 - Form of Executive 


action. 


(Sentence confirmed rut commuted to forfeiture of $75 per month 
for 6 months. G.C.K.O. 2, 5 Jan 1944) · _ 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

tll.57) 
"SPJGQ 
CM '24Z725 

UN IT ED ST AT E,S 	 ) HAMP'.L'ON ROADS PORT OF EMBARKATION 
) 

v. 	 ) Trial by o.c.M., convened at 
) Camp Patrick Henry, Virginia, 

Second Lieutenant THAINE H. ) 28 September 1943. Dismissal 
WALDEN (o-68J3S6), Air Corps. ) and total forfeitures. 

OPINION of the BOARD OF REVIEW 

_ROUNDS, HEPBURN and FREDERICK, Judge Advocates 


l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, :to The Judge Advocate General.; 

2. Accused was tried upon the following Charge and Speci!ic
ationsa -

CHARGEz Violation of the 96th_Article of War. 

Specification la In that Second Lieutenant Thaine H. Walden, 
Air Corps, having received a lawful order from Private 
Wallace o.- Brown, a sentinel, in the execution of his 
duty, to l.eave the restricted area around the Red Cross 
and WAC Barracks, did; at Camp Patrick Henry, Virginia, 
on or about 17 September 1943, fail to obey the same. 

Specification 2: (Finding of 	Not Guilty). 

Specification ·3: In that Second Lieutenant Thaine H. ·Walden, 
Air Corps, was, at Camp Patrick Henry, Virginia, on or 
about 17 September 1943, drunk and disorderly~ camp. 

Specification 4: In that Seoond,.Lieutenant Thaine H. Walden,· 
Air Corps, did, at Camp Patrick Henry, Virginia, on or 
about 17 September 1943, behave in a disrespectful 
manner towards Private Charles A. Hosgood, a sentinel 
then in the execution or his duty, by taking from him 
and carrying away an army ri!le with which ~aid sen
tinel was then and there armed. 



1 (158) 
Accused pleaded not guilty to Specifications 11 2 and 4 of the Charge, 
guilty to Specification 3, excepting the words nand disorderlyn and not 
guilty to the Charge. Upon motion of defense counsel nthat Specification 
2 and Specification 4 be dismissed * * *", the. President announcecf.·'"The 
court accepts the request for dismissal of the 2nd Specification, but 
denies the request for dismissal of the Specification 4.n Accused was 
found guilty of Specification 1, guilty of Specification 3, except the 
words •and disorderlyt', guilty of Specification 4, and guilty of the 
Charge. No evidence of previous convictions was introduced at the 
trial. He was sentenced to be dismissed the service and to forfeit all 
pay and allowances due or to become due. The reviewing ·authority 

· approved.the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. For the prosecution it was shown that, ·at 9 p.m. on 16 September 
1943., Private Wallace G. Brown was posted as a sentinel on Post No. 2 
at Camp Patrick Henry, Hampton Roads Port of Embarkation.,· Virginia. The 
sentry's post covared an area behind., and immediately adjacent to, bar

. racks occupied by Red Cross nurse.:t and WACs., and v,as designated by 
special orders as a restricted area for all male persons except certain 
officers who were assisting the nurses to pack (R. 3., 4, 13). 'At about 
11 p.m. Br.own· saw accused and another lieutenant., apparently a Lieu
tenant Baehr (R. 7), sitting on a bench within this restricted area, each 

· drinking a bottle of beer. The sentinel told accused 11he was in the . 
restricted area and would have to move somewhere elseu and accused and 
his companion then left (R. 5) •. However., both returned later in company 
with another lieutenant., not named., who asked the sentry what was the 
matter.,whereupon the sentry again said that they were in a restricted 
area and that he could not allow them to remain there. The unidentified 
officer then .stated he did not see why they came over to get him out of 
bed for that.and •ordered• accused and Baehr, who were present during 
the conversation., to go back to their barracks. He then left but accused 
and Baehr remained (R. 5, 6). The sentry again ordered them to move out 
of the area which they .finally did (R. 6). At this time accused was 
noticeably under the influence of liquor (R. 6, 7). 

At about one o•clock in the morning of 17 September 1943, Brown 
was relieved as sentry by Private Charles A. Hosgood on Post No. 2 At 
the time of the relief Brown told Hosgood of the previous difficUlty he· 
had experienced with •some officers• (R. 13) whereupon Hosgood loaded 
his weapon, a calibre .30 Enfield rifle., Model 1917, No. 1329956, which 
had been issued to him by the supply sergeant of his company (R. 12). 
Then., after walking his post for a short while, Hosgood heard a noise 
when about six paces away from a large tree. It was entirely dark (R. 15) 
so the sentinel took his flashlight from his pocket and directed the 
light on the tree where he sa,v two men in a stooping position. These 
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two men immediately jumped upon Hosgood with such force that all three 
were upset (R. 13) and, after being hit m thQ jaw and in the stomach 

·with a fist, Hosgood was pushed from the platform or boardwalk on which 
he was walking his post and fell down, striking his arm on a tree stump. 
During the struggle, one of the assailants, though which one he could not 
say, took Hosgood 1s rifle from him. Hosgood was unable to recognize the 
men at the time nor was he able to tell "Whether only one or both had 
struck him during the assault but in the melee he finally managed to 
subdue and hold one of them, ·a lieutenant whose name does not appear 
(R. 6, 14), until help arrived (R. 14). 

Brown, the previous sentinel on Post No. 2, after being relieved, 
was just getting into the guard truck when he heard someone calling for 
the corporal of the guard. He and :the corporal returned to Post No. 2 
and found Hosgood on the ground struggling with a lieutenant (unidentified 
in the_ record) wh~ he was holding (R. 6). · · 

The struggle took place within the restricted area (R. 16) and, 
although not a word was spoken by the assailants, Hosgood detected the 
odor of liquor on each (R. 15). Brown testified that accused was under 

·-the ~luence of liquor "When he had ordered him from the restricted area 
at about 11 p~m. but was not drunk, though he talked thick, could not · 
stand still and one •could smell the liquor on his breath• (R. 6, ?). 

A thorough search was instituted in the area immediately after 
the corporal. of the ~d aITived and the unidentified lieutenant was 
taken into custody but the rifle of the sentinel could not be found ' ' 
(R~ 14). . 

At 6:10 a.m • ., 17 September 1943,·second Lieutenant J. J., Studenka., 
Company D, 765th Military Police Battalion, who was officer of the day 
during the period covering the events in question., •acting on info~ 
ation previously receivedu (R. 7), went to officers• barracks T-7 where, 
after inquiry of a Lieutenant Ludwig, he found accused asleep in his 
bunk, lower, No. 41. Underneath this bunk was a rifle., fully loaded, which, 
upon check of the serial number., was discovered to be the identical rif~e 
taken from the sentry early that morning (R. ?, 8). No other ,reapons 
were seen in the barracks (R. 9). Accused was fully clothed, except 
for a coat, and had no blanket covering though the night was damp and 
cold and others.were sleeping under blankets. He had an odor of alc;:ohol 
about him and though he appeared •groggy" was fully alert, was not drunk, 

· and had a clear recollection of what had taken place (R. B, 9, 10, 11). 

Accused, when awakened by the officer of the day., gave his name , 
as •L:ieutenant Walden". In conversation with accused Lieutenant Studenka 
asked accused where he got the rifle to llhich he replied, •That's the. . 
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one I got off the sentry.• The officer of the day did not warn ac
cused of his rights or that any statement he might make could be used 
ago.inst him. Accused frankly admitted to him •that the sentry got 
smart with him and they were going to show l:rl.m and grabbed the rifle 
from him and (he)·put it in the barracks under his bed" (R. 8). The 
officer of the day •cii.dn't ask for any statements• and did not ques
tion accused (R. 11) except to ask him a-where the rifle came from" 
(R. 10) or "Where he got it• (R. 9) and this was in conversation with 
accused (R. 9, 10). The officer of.the day further stated that 

.•There wasn •t any questioning whatsoever on my part as 
far as asking where he was, because I am familiar with the 
Article of War as to his rights. ·when he was awakened I 
told him to come on in my custody to the guardhouse, and 
asked where did he get the rifle. He wanted to know if 
there was any objection to his putting on his coat. I said, 
'None w~tsoever•, and we got in the jeep and that is where 


.the other conversation took place• (R. 11).

". 

4. Accused•s honorable di.scharge from enlisted.service and Navi
gator's Qualification Report were admitted as evidence of good character 
(R. 18J Def. Exs. ·A, B) and Lieutenant Colonel Richard Ward, ·Jr., who 
made a special investigation of the •cases of two young officers•, 
during which he became acquainted with· accused and spoke with only one 
person, Lieutenant Ludwig, about him, testified in answer to the questions 

. ' 

•FrQm your investigation and your knowledge of the back
ground of the defendant, do you feel that you are familiar 
enough with the defendant's reputation for sobriety, good 
conduct, and reliability to state what that reputation is?• 

that accused's reputation was excellent (R. 19). 

Accused did not take the stand and made no statement. 

5. It was clearly established that on 16 and 17 September 1943, 
certain area in the vicinity of barracks occupied by female members of 
the Red Cross and members of the Women• s A.rrrry Corps at camp Patrick 
Henry, Hampton Roads Port or Embarkation, Virginia, was restricted 
and 1mauthorized presence thereon forbidden to all officers and enlisted 
men. In order to provide compliance with this order of restriction, 
the sentry on the post, within which the area lay, had special orders 
in regard thereto. · 

On the night of·16 September the sentry on duty at this post 
had experienced difficulty with accused and his companion, another lieu
tenant, and had ortlere~ them from the restricted area where he found 
them,sitting"on a bench-drinking beer at 11 p.m. They left but some
time later returned with another lieutenant who, after listening to 
the sentry's story .a ordered• accused and his companion to go back to · 
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their barracks. Although this lieutenant left at once, accused and his 
companion did not do so until the sentry again ordered them off, when 
they finally left. The evidence of their reentry into the restricted 
area, shortly after havi.~g been told of the restriction by the sentry on 
duty and ordered to leave and their obviously apparent purpose, upon 
their return, of disputing the propriety of the sentry's actions, con
clusively establishes a failure on the part of accused to obey the lawful 
order of a duly posted sentinel in the execution of his duty and legally 
sustains the finding of guilty upon Specification 1. 

The court found accused guilty of Specification 3 in which he is 
charged with being drunk and disorderly in camp, excepting, however, 
the words •and disorderly". Accused had pleaded guilty to the Speci
fication, with the same exception and this plea and the testimony of 
the sentry first on duty at Post No. 2 on the night in question amply 

.support the finding of guilt as to this offense. 

When, within a short time after the two lieutenants had been 
ordered from the restricted area for a second time, the sentry then on 
duty was set upon by two men, he succeeded in subduing one of them and 
when taken into custody he was discovered to be Lieutenant Baehr, ac
cused's companion in the earlier episode with the previous guard. The 
other assailant had fled and although a thorough search for the sentry's 
rifle -was made immediately in the area, it could not be found. Within 
three or four hour~ thereafter, the officer of the day, acting upon in
formation he had received from members of his guard, went to accused's 
quarters and found him fully dressed but asleep on his bunk with an odor 
of alcohol noticeable 'upon him. Underneath his bunk was the rifle with 
which the sentry had been armed and accused frankly admitted that he 
grabbed the rifle from the sent.ry to teach him a lesson because he 8 got 
smart• and that he-had brought the rifle to his barracks and put it under 
his bunk. With these statements, which were properly admissible as ad
missions against interest, the picture is complete and there remains no 
reasonable doubt that accused did,.as aµeged, take the rifle away from 
a sentry then in the performance of his duty. Thus the evidence is 
legally sufficient to support the finding of guilty of Specification 4. 

6. At the conclusion of the prosecution's case defense counsel 
moved "that Specification 2 and Specification 4 be dismissed** *8 • 

Thereupon the president, who was likewise-the law member, announced that 
nThe court accepts the request for dismissal of the 2nd Specification, 
but denies the·request for dismissal of Specification 4.u It is not 
shown whether any member objected and, if so, whether the court voted 
on the matter. 

It is provided: 

11That if any such ruling be- made by the law member of 
the court upon any interlocutory question other than an 

- .c; 
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objection to the admissibility of evidence offered during 
the trial and any member object to the ruli.pg the court 
shall likewise be cleared and closed and the question 
decided by a majority vote***" (MCM, 1928, par. 51!)• 

The action of .the law·member was.obviously an attempt to rule.upon 
a motion for findings of 0 not guiltyn and such a motion is an inter
locutory question (MCM, 1928, par. 712,). The president and law me~her 
failed to prefix his ruling with the words "Subject to objection by any 
member of the court11 and apparently no objection was made. If there had 
been any objection by any member, the court, in closed session, had the 
sole power and authority to decide the matter. 

However, since it is the rule that if' there be any substantial 
evidence which, together .with all reasonable inferences therefrom and all 
applicable presumptions tends to establish every essential element of an 
offense charged or included in any Specification to which the motion is 
directed, the motion as to such Specification will not be granted, it 
cannot be said, in the light of all the evidence produced by the prosecu
tion, that the failure to grant the motion to dismiss Specification 4 was 
error however irregular the action of the law member may have been; nor 
could the grant:ill.g of the motion as to Specification 2 constitute a vio
lation of accused's substantial rights. 

7. Added to the record of trial is the following statement signed 
by Colonel C. J. Wilder, o.s.c., president of th~ court-martial: 

urn awarding sentence in the case of Second Lieutenant 
'l'haine H. Walden, 0683356., Air Corps., Camp Patrick 
Henry., Vi:ginia, the Court considered the necessity for 
awarding adequate sentence., and also considered the 
possibility that the Reviewing Authority might desire to 
suspend dismissal to allow the Service t-o make use of the 
technical knowledge of this officer.n 

In his action the reviewing authority included the following: 
" ~rt is recommended, however., that the President commute 

the sentence to a forfeiture of Seventy-five ($75.00) 
Dollars per month fo~ six (6) months.• 

8. Accused is 25 years and 10 months of age. Records in the War 
tepartment_disclose that he was born in Carbondale, Illinois, graduated 
from high school, is married but_ has no children. He enlisted in the 
124th favalry, Texas National Guard on 6 October 1940, was inducted 
into Federal service 19 November 1940 and became an aviation cadet 
1 April 1942. He was commissioned a second lieutenant., Air Corp·s, AUS., 
on 24 June 1943. 
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9. The court was legally constituted and had jurisdiction of·ac
cused and the offenses charged. No errors injuriously affecting the~ 
substantial rights of accused were committed during the trial. In the 
opinion or the Board of Review the record or trial is legally sufficient ~ 
to support the findings and the sentence and to warrant confirmation ot 
the sentence. A sentence of dismissal and total forfeitures is authorized 
upon conviction of a violation of Article of war 96. 

Judge Advocate 

, _Judge Advocate 

- 7 - . 




{164) 


1st Ind. 

Nar Department, J.A..G.O. '12 ~QV ,94'3 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial arrl the opinion of the Board of Review in the 
pase of Second Lieutenant Tha¥1e H. Walden (0-683356), Air Corps. 

. 2. I concur in the opinion of the Board of Review tha. t the 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation thereof. I recommend that the 
sentence be confirmed but commuted to a forfeiture of $75 per month 
for 6 months and that the sentence as thus modified be ordered 
executed •. 

J. Inclosed are a draft of a letter for your signature trans
mitting the record to the President for· his action, and a form of 
Executive action designed. to carry into effect the foregoing,recom
mendation, should such action meet with approval. ',\ 

T. H. Green, 
Brigadier.General, U.S. -Army, 

3 	Incls. -~ , Acting The Judge Advocate General. 
1 - Record of trial 
2 - Dft. of ltr. for 

sig. S/v'l 

3 - Form of action 


(Sentence confirmed rut commuted to forfeiture of $75 per month 
for 6 months. G.C.M.O. 41?, JO J)ec 1943} 



--------------

WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
washington,n.c. ' 
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SPJGH 
'l. MAR 1944 

CM 2427.34 

UNITED STATES 	 ) MILITARY DISmICT OF WASHINGTON 
) 

v. 	 ) Trial by G.c.u., convened at 
) Fort Myer, Virginia, 14, 15, 

:Major GARLAND F. SMITH ) 16, 17, ,18 and 20 Septem~er, 
(0-)71897), Military ) 194.3., DismissaJ.,,total for
Intelligence. feitures, fine of $2,SOO, 

confinement tar · two (2) years, 
) 	 and confinement\until fine . · 

paid but not for more than· one 
J 	 (1) addition&~ year. , 

l 


OPINION -----··---of the BOARD CF REVIEW 
DR!Vm, 0 1CONNCR and LO'ITERROS1 Judge Advocates 

1. The Bqa.rd of Review has examined the ree~d of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused ns tried upon the :following Charges and ~pecifica-tionsa 

· CHARGE Ia Violation of the 96th Article of War. 

Specification l 1 (Finding of. gullty disapproved by rmewing . 
authority). 

Specification 21 In that Major Garland F. Smith, war Department 
Service Group, Military DI.strict of Washington, then First 
Lieutenant, Military Intelligence Division, G-2, War Depart
ment, General Starr, having been designated by his superior . 
officers as the agent of the War Department to locate premis~ta 
in WaBhington, D. c. for leasing by the Ohited States, suit 
able for use by the lli.litary Intelligence Division as a field 
office, did at Washington, D; c., on or about the months ot 
January and February, 1942, while in the execution or and 
under said agency, submit premises at 2128 Bancrott Place,\ 
N. w., Washington, D. c., property or one Nancy H. Curtis, \~ 
suitable for: such purposes, but did wrongf'ull.y, dishonorabl.J", 
contrary to his duties as an officer., to the discredit or the 
militar,y service and in breach of his trust, fail to disclose 
·to his Sll)erior officers ~Y whan ~ had been deai~ted as 
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agent aforesaid, that during the course of negotiations, and 
while acting as agent aforesaid, he had entered into a contract 
with ,the said Nancy H. Curtis to purchase the said property, 
and in pursuance of 'Which, on or about March 1942, he di~ in 
fact purchase the said property on his own personal account 
and for his own personal benefit. 

Specification 3: In that Major Garland F. Smith, War Department 
Service Group, Military District of Washington, then Second 
Lieutenant, First Lieutenant, Captain, or Major, Military 
Intelligence Division, with intent to defraud the United States, 
did, at Washington, n. c., during the period from on or about 
September 1941 to on or about May 1942, fraudulently, unlaw
fully and wrongfully pretend to David G. Erskine, during said 
period a Major, Lieutenant Colonel and lastly a Colonel, and 
to Frank M• Hosterman, during said period a Captain and later 
a Major, that as agent of the United States he had incurred 
p_eriodic obligations to the La Salle Apartments, Inc., for 
rent of office space for the use and benefit of the United 
States in the total sum of $1800, well knowing that said pre
tenses were false and that .the true amount of such expenses and 
obligations 'Which he had incurred as such agent of the United 
States amounted to the sum of $1515, and by means of such 
fraudulent representations, did, during said period at Washington, 
n. c., fraudul.en~ly obtain from the United States the sum of $225. 

Specification 4: In that Major Garland F. Smith, War Department 
Service Group, Military District of Washington, then Second 
Lieutenant, First Lieutenant., Captain, or uajor, Military In
telligence Division, with intent to defraud the United States, 
did, at Washington, D• c., during the period from on or about 
September 1941 to on er about December 1942, fraudulently., un
lawfully and wroneful.ly pretend to David G. Erskine, during 
said period a Major, Lieutenant Colonel and lastly a Colonel, 
and to Frank y. Hosterman, during seid period· a Ce,ptain and 
later a 118.jor., that as agent of the United States he had in-· 
curred periodic obligations to the Medical Center Garage, for 
rent of garage space for the use and benefit of the United 
States in the total sum of $1000, well lmowing that said pre
tenses were false and that the true amo~nt -of such expenses and 
obU.gations which he had incurred as such agent of the United· 
States amounted to the SUl?l or $716.34, end by means of such 
fraudulent representations, did., during said period at Washington, 
D. c., fraudulently obtain from the United States the sum of 
$283.66. 
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Specification 5: (Finding of Not guilty). 

Specification 6: (Finding of not guilty). 

CF.ARGB !Ia Violation or the 94th Article of war. 

Specifications In that Major Garland F. Smith, war Department 
Service Group, !!ilitary District of Washington, then First 
Lieutenant, Militar,r Intelligence Division, G-2, War De
partment General Staff, having been designated by his 
superior officers as the agent or the war Department to 
locate premises in Washington, D. c., !or leasing by the 
United States, suitable !or use by the Military Intelligence 
Division as a field office, am having subnitted premises 
at 2128 Bancroft Pl.ace, N• w., Washington, D. c., property
of one Nancy H. Curtis, as suitable !or such purposes, did, 
at Washington, D. c., during the months or Januaey and 
Februaey, 1942, 'With intent to defraud, and ldthout disclos
ing to his said superior officers that he had on or about the 
17th and .31st days of January 1942, entered into a ccntract 
with Nancy H. Curtis for the purchase or said premises, 
represent to his said superior officers that the m1nimua 
amount for which she would lease the said property- was the 
sum or $6,600 annually, and that since the 8Ull or $4600 an
nually was the maximum amount which the United States wae 
then legally authorized under Section 278!., Title 40, u.s.c., 
to pay as rent therefor, he, the said Major Garland F. 
Smith., then First Lieutenant., would obtain a written lease 
of said property to the United States !rom the said Nancy H. 
Curtis in the said sum or $4600 annual.17, and would pay- her 
the balance o! $2000 additional rent annually- from confi;.. 
d ial. funds or the United States when furnished him for the 

' s d purpose, well knowing that said pretense~ were false., and 
t the said pranises to pay additional rent to Nancy H. 
is were made 'Without intention of performance, and that 

e said rentals instead o! being paid to the s~id Nancy H. 
is were to be received by him and applied to his own ,use 

.. ~ benefit pul'l!luant to the said contractual arrangements . 
~~ch he had effected 1n Janua;ey 1942 between himself and the 
,.aid Nancy H. ·Curtis for the pu.rch88e or the said property on 
his personal account, and pursuant to which he receiTed a deed 
conveying the said property to hill or about .3 March 1942, and 
by means thereof did, during the rental period of said lease, 
namely, February 1942 to Jtme 1943, fraudulentl7 obtain fraa 
the United States the sum or $2750 at Washington, D.c. and m 
or about the dates and 1n the amounts hereafter mentioned, fer 
the purpose o! peyment as additional rentals ai'oresai:d to the 

-,
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said Nancy H. curtis as owner of the said property., which 
said sum was property of the United States, furnished and 
intended for the military service thereof., and did know
ingly and wilfully apply the said sum to his own use and 
benef:!.t, as follows: · · 

11 February 1942 $750 

4 July 1942 900 

8 ,August 1942 100 

2 January 1943 1000 
$2750 

CHARGE IIIa Violation or the 9,3rd Article or war. 

Specification: In that Major Garland F. Smith, war Department 
Service Group, Military District of Washington, did., at Melf 
Orleans., Louisiana.., on or about 1.5 February 194.3, unlawfully 
sell'to Second Lieutenant Charles G. Steinway., .Caval.ry., and 
did feloniously embezzle by fraudulently converting to his 
own use., one caliber •.38 Colt Revolver No. 717003, of the 
value of $24.JO, the property of the United states, entrusted 
to him by the said United states. 

He pleaded not guilty to all Specifications· and Charges. He was found not 
·guilty" of Specifications 5 and 6., Charge I; guilty or the Specification, 
Charge III., except the words., "of the value of $24.,3011 , substituting there
for the words nor the value of .about $24.JO"; and guilty of e.11 other 
Specifications· am of the Charges. , He was sentenced to dismissal, total 
f orfoitures., a fine of $2.,500., confinement at hard labor for two years., and 
cantinement at hard labor until the fine is paid, but for not more than one 
additional year. The revieldng author!.ty disapproved the finding of guilty 
of Specification l., Charge I; approved only so much of the finding of guilty 
of Specification J, Charge I., as finda accused guilty of fraudulently ob
taining the sum of $200, and only so much of the finding of guilty or Speci
fication 4., Charge I 1 as finds him guilty of fraudulently obtaining the eum 
of $2n.16; approved the sentence; and forwarded the record of trial for 
action under the 48th Article of War., · 

J. '-;'he evidence for the prosecutions 

In the summer of 1940., accused was assigned to duty in the office 
of the counter-intelligence branch at Washington, n.c., 'When it was first 
organized, and was placed in the plant intelligence section, Colonel 
Willard A. Holbrook, Jr. was chief of the domestic intelligence section, and . . 
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worked in the se.me office with accused. Colonel David Ga Erskine w~s 
assistant executive of the counter-intelligence branch, and e.s such was 
custodian of confidential funds allotted to rnilitery intelligence for 
expenses. On 4 Earch 1942, Lieutenant Colonel Fre,n.k M. Hosterman, who 
had for so~e time been in the special assiernents brBnch of the counter
intelligence grot~p,, succeeded Colonel Erskine as custodian cf these funds. 
'Ihe confidentie.l funds referred to were from time to time paid to the 
custodian by Trea.sury checks issued by Colonel Robe:rt B. Richards, finance 
officer of G-2, who subsequently audited the details of the expenditures 
made by the custodian from the funds. The defense admitted that these 
funds were Government money. At tl-ie beginnjng, the dom~stj_c "lnt.elligence 
section was very small, and occupied only one office, a rocm about 20 by 
40 feet. In the latter part of 1940, as the work expanded, it was decided 
that an ur1dercover office would be established. Accused was instructed to 
arrange to rent two rooms in the Insu:rence Bt~ilding, using as a cover the 
name of his former fi.rm, Smith a"ld Company or Smith and Mickey. He was 
informed that no f-ees or commissions could be allcmed because of the 
transaction. Accused arranged for the renti!1g of these offices end for 
the counter-intelligence branch to pay the rent to his finn, which in turn 
paid the management of the building. Telephone bills and similar expenses 
were handled in the sa'T1e way. Accused would supply vouchers of these 
expenses to his superior officers, and checks for the a.mount of t..he expenses 
would be made out direct to accused. Vouchers were supposed to represent 
actual expenditures (P.• 44-50, 59, 71, 87-88, 135, 144, 156, 161-162; 231, 
233-242, 518). 

. a. Specification 3, Charge I: In the summer of 1941, Colonel 
Holbrook gave instructions to the chief of the local field office to seek 
larger quarters, but did not discuss the matter directly with accused. As 
a result of~ request that accused make arra~gements for more capacious 
quarters ar.d that the "front" of his firm contime, he rented space in La 
Salle Apartments.· The lease (Ex. 64) covered apartment 1101, was for a 
tem of 12 months beginning 1 September 1941, was to "Mr. Garland F. Smith" 
as lessee, and provided for a rental of $175 per month. The bookkeeper for 
La Sal.le Apartments testified that accused paid the rental of $175 per month 
by check. In addition to the rent accused was charged $3.50 per month for 
telephone service, plus 5 cents for each outgoing call. The amounts paid to 
La Salle Apartments by accused from Septanber 1941 to May 1942 were as 
follcmsz September - $115, · October - $179.65, Movember - $178.50, December 
$178 . .55, January - $178.50, Febr,Jary - $178.,55, March - $178.,50, April 
$178.50.t and May - $178.50. Accused represented to Colonel Erskine that the 
rent was around $200 per month (R. 52-54, 151-152,' 315-324, ,518, 522). 

Accused submitted biTis for the rental of the space in La Salle 
Apartments and the custodian of the confidential funds drew ehecks to pay 
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these bills. These checks and supporting papers were introduced in evi

dence as follows: 


Check of Colonel Erskine, custodian, to "Smith and Mickey", 
dated 20 August 1941, !or $249.25, indorsed by payee by accused, 
and supporting memorandum of items equal to the amount of the 
check, including rental on suite 1101 for September in the 
amount of $200, bearing a certificate by Smith and Mickey by 
accueed that he received $249.50 "as reimbursement in full for 
the above listed expenditures which were incurred in connection 
with official business n (Ex. l.$b). , 

Check of Colonel Erskine, 'custodian, to accused, dated 
20 September 1941, for $372.43, indorsed by accused, and sup
porting certificate signed by accused acknowledging receipt of 
$372.43 for desiznated items, including rent and apartment 
services for October in the amount of $203.50 {Ele, 17). 

Check of Colonel Erskine, custodian, to accused, dated 22 
October 1941, for $37J.60, indorsed by accused, and supporting 
certificate signed by accused, acknowledging receipt of $373.60 
for items, including rental and services 1101 La Salle Building 
for November in the amount of $2~.,o (Ex• 16t) • 

. 
Check of Colonel Erskine, cu.s-todian, to accused, dated 19 

November 1~1, for $303. 70, indorsed by accused, and support
ing certificate signed by accused, acknowledging receipt or 
$JOJ.70 for items, including rent and apa1'tment service for De
cember in the amount or $204.50 (s,c. 16g). 

Check of Colonel Erskine, custodian, to accused, dated 29 
Dec811.ber 1941, for $417.12, indorsed by accused, and supporting 
certificate signed by accused, acknowledgine receipt or $417.12 
for items, including rent and apartment service ·for January in 
the amount of $204 • .$0 (Ex. 16d). · 

Check of Colonel Erskine, custodian, to accused, de.ted 27 
January 1942, for $395•.$8, indorsed by accused, and supporting 
voucher signed by accused, acknowledging receipt of $395.$8 for 
it.ems, including rent and apartment service for February in the 
amount or $204.$0 (Ex. 16c). 

Check of Colonel Erskine, cu~todian, to accused, dated 26 
· February 1942, for $486.07 indorsed by accused, and supporting 

certificate signed by accused, acknowledging receipt or $486.07 
for items, including rent for March in the amount of $204.50 
(Eic. 16a). 
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Check of Colonel Hosterman, custodian, to accused, dated 
.3 April 1942, for $438. 76, indorsed by acc~ed, and Stlpporting 
certificate signed by accused, acknowledging receipt of $438.76 
for items., including rent for April in the amount of $204.50 
(EX• 27). 

Check of Colonel Hosterman, custodian, to accused., dated 
9 May 1942., for $338.80., indorsed by accused., and supporting 
certificate signed by accused., acknowledging receipt of $338.80 
for items, including rent~ I,a Salle Building, for yay in the 
amount of $204.50 (Ex. 29)• 

After Colonel Hosterman became custodian of the confidential rums, he 
asked accused tor a receipt for all rental on the nta Salle apartmer.tn 
with the signature. of the actual a.mars of the property, to be placed in 
the files. Accused delivered to him a receipt dated 7 May 1942 executed 
by "La Salle Apartments, Inc.", acknowledging that it received "from 
Garland F. Smith., rental in full for suite· 1101., La Salle Apartments., for 
the period September 1., 1941 to May 31., 1942, inclusive" (Ex. 30)., and a 
receipt dated 7 May 1942 executed by "Smith & Canpe.ny"., acknowledging re
ceipt from "Garland F. Smith" of "rental Suite 1101., September 11 ,1941 to 
May 31., 1942n in the amount·of $1,800 and of nservice Bull:,ding and apart
ment phone services" in the amount of $)9.50 (Ex. 31). In the course of 
an investigation by. Major Richard J. Dixon, Inspector General I s Department., 
accused., after being warned of his rights., admitted that he submitted 
vouchers for rental on the space in La Salle Apartments at $200 per month 
for a total or $1,800, that he actually paid the landlord $1,575 at the 
rate or $17.5' ·per month., and that he did not inform his superior officer or 

. aeyone connected with the Government that he ,vas collectine this extra $25 
per month. He stated that he rented the space nas Smith and Company", 
rented it iri his "private capacity•, submitted a price of $200 a month, 
and it was accepted. He considered that the Government sublea.sed from 
hi.l!l, but had no "specific contract• that he would "get an overage• (R. 88
89, 93-94., 100-103., 109-117, 123-125, 190-191., 194-195., 198-204., 247-251, 
448, 503, 518-,22,. 529). . . . 

12• Specification 4, Charge I: The accused had an account w.l. th 
the Medical Center Garage .from 11 September 1941 to 1 Decenber 1942 !or 
parking. The charge per car was $10 for some spaces arrl $12.50 for others 
per month. The account of accused for the period ref'erred to was as 
:foll01rsi 11'· September.. 1941 to 11 October - $50; 11 october to 1 Noveni:>er 
$33.24; November - $52.50; December - $5,.6ol January 1942 - $55; , 
February - $55J March - $55; April - $55; May - $55; June - $55; July' 
$52.SOJ August~ $52.50; September - $32.50; October - $32.50; and No
vember ... $25. There were no charges after 1 Decanber. · The total amount ot 
the account was $716.34. Accused made payment in full as .followsi 12 · 
September l94l, $50; 29 October, $52.50; 5 December, $55; 2 January 1942, 
$55; 21 February, $60; 25 March., $60; 12 May, $120; 13 June., $60;. 8 July', . 
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$61.34; 12 August, $52.50; 14 September, $32.50; 17 November, $32.$0; and 
8 January 1943, $2S. The parking spaces at the :Medical Center Garage were 
rented by accused for use of the counter-intelligence office. During the 
investigation conducted by Major Dixon, accused admitted that he incurred 
an obligation t.o the Medical Center Garage, and tha.t he had authority to 
incur the debt for the Government, but in an undercover capacity. He 
etated that he made a personal contract (R. 300-309, 523-524). . 

Checks on the confidential funds handled by Colonels Erskine and 
Hosterman including sums paid to accused to reimburse him ror the expense 
of renting parking space from the Medical Center Garage, with supporting 
p.9p ers, were introduced in evidence, as. follows 1 

'Check of 11 September 1941 to accused for $90.95, and 
receipt signed by accused showing that the payment included 
$62.SO for 5 spaces at 11M.edical Center parking" £ran 10 
September to 10 October (Ex. lSa). 

Check of 20 September to accused, indorsed by him, for 
$372_.4.3, and receipt signed by accused showi~ that the payment 
include~ $62.$0 for "Parking, 5 cars" (Ex. 17). 

Check of 22 october to accused, indorsed by him, for $313.60, 
and receipt, signed by accused showi~ that the-payment i.~cluded 
$62.50 for "carage parking, 5 cars• lElt, 16:r). . 

Check of 19 November to accused, indorsed by him, for 
$J03.70, .and receipt, signed by accused showing that the payment 
included $62.SO for "Garage" for December (Ex. 16g). 

· Check of 29 December to accused, indorsed by him, for 
$417 .12, and receipt signed by accused showing that the payment 
included $62.50 for "Garage Service (Pe.rking)n for January 194·2 c~. 16d). 

Check of 9 February 1$4 2 to s.ccused, indorsed by him, for 
$64, and receipt signed by accused showing that the payment in
cluded $62.50 for "Garage Parking" (Ex. 161). . · 

Check of 26 February to accused, indorsed by him, for $486.07, 
arrl receipt signed by accused showing that the payment included 
$62.$0 for "Garage facilities• (Ex. 16a}. . . . . 

Check- or 3 April to accused, indorsed by him, for $438.76, 
and receipt signed by accused showing that the payment included 
$62.$0 for "Garage" (Ex. 27}. · 
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/ Check of 9 May to accused, indors~d by him, for $338.80, 

and receipt signed by accused showing that the payment included 
$62.50 for "Garage facilities" (Ex. 29). 

Check of 5 June to accused, indorsed by him, for $130.59, 
and receipt signed by accused showing that .the payment in
cluded $62 .50 for 11Garage (5 spaces )11 (Ex. 32) •. 

Check of 4 July to accused, indorsed by him, for $242.64, 
.and receipt signed by accused showing that the payment in
cluded $62.50 for 5 spaces at Medical Center Gwage for 'JU].y · 
(Ex. 35). . 

Check of 8 August to accused, indorsed by him, for $187.91, 
and receipt signed by accused showing that the payment included 
$62.50 for 5 spaces at lredic8;l Center Garage for August (Ex. 37). 

Check of l September to accused, indorsed by him, for 
$189.13, and receipt signed by accused shovdng that the payment 
included $62.50 for 5 spaces at Medical Center Gerage for 
September (Ex. 39). · . 

Check of· 5 October to accused, indorsed by him, for $208.U, 
and receipt signed by accused showing that the payment included 
$62.50 for 5 spaces at lliedical Center Garage for October.(Ex. 41). 

Check of 10 November to accused, indorsed by him, for $139, 
end receipt signed by accused showing tllat· the payment included 
_$62.$0 for 5 spaces at Medical Center Garage for November (Ex. 43 )• 

Check of 10 December to.accused, indorsed by him, for 
$140.44, and.receipt signed by accused showing that the payment 
included $62.50 for 5 spaces at !!edical Center Gerage for De
cember (Ex. 45}. · 

Colonel Hostennan identified a receipt (Ex. 34) dated 4 June 1942, made 
out on a form in the na.~ of nSmith & Company", signed by accused, and 
acknowledging receipt from Colonels Erskine and Hosterman of $62.$0 per 
month from September 1941 to Ju.'11.e 1942, inclusive, for "spaces in the 
Medical Center Garage"• The receipt was sutmitted to Colonel Hosterman 
by accused (R. 98-103, 123-125, 189-191, 194-195, 204-206, 209-221, 249
251). 

c. Specification 2, Charee I and Specification, Charee III 
Several weeks before 1 Janua!"J 1942 the counter-intelligence office began 
to seek larger quarters in Washington. Accused was directed to find 
suitable quarters to rent, and he spent considerable time attempting to·do 
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so. severP.J places were located, but no deal was consummated. Mrs. 

Cornelia P. Jones, a real estate agent, showed several p1aces to accused. 

Finally she heard of a place for sale at a. bargain and contacted the 

owner through attorneys in New York. This property, located at 2128 

Bancroft Place, was owned by Mrs. Nancy Hoyt Curtis, who was anxious to 

sell it, ~ut did.not desire to rent it. Mrs. Jones submitted this 

property to accused. Possibly the last of 1941, or early in 1942, or . 

about the middle of January, Colonels Erskine and Holbrook ins~cted the 

Bancroft place proper:ty, and determined that it was suitable for their 

purposes. Accused "ffc!B ins_tructed to an-ange negotiations for the rental 

of the place, "in the normal manner, out in the open". On the occasion 

'ffhen Colonel Erskine inspected and .approved, the property (which he 

stated was between the middle of January and the middle of February), ac
cused stated to him tRat the owner was an eccentric old lady, that it 
was difficult to approach an understanding with her' and that the rental 
was s.bout $6,600 per year. Two or three weeks after Mrs. Jones had 

. first shC1Wn thisCproperty to accused, he made an otter, which Mrs. Curtis 
acce~ed. A contract of ~chase and sale (Ex. 75) was executed., dated 
17 January lstl 2, whereby accused was to purchase the property for $29., ooo. 
Subsequent to. this contract, Mrs. Curtis telegrapied Mrs. Jones that the 
property had been sold through other parties, and, as a result, the 
agreement or 17 January was abandoned. r,ater xrs. Curtis advised urs. 
Jones ,:that the sale. through other parties had not been consummated, and 
that she was anxious to sell. Mrs. Jones COJ11nunicated ldth accused again, 
and, as a result, a contract of purchase and sale (Ex. 52), dated 31 · 
~anuary 1942, was entered into between Mrs. Curtis and accused. This 
agreement provided for purchase of the proper:ty by accused for $29,000, 
or which $2,500 was to be pa.id in cash, $22,500 b;y assumption or a first 
deed of trust, and the balance, secured by second deed of trust, to'be 

paid on 11 July 1942 (R. 19, 85, 105-108, 380-388, .393-.395, .398, 514). 


Just pr.i.or to ,14 Februar.,r 1942, accused ~cated with Mr. 
C?1"11elius J. Kelleher, an official or the Public Buildings Administration, 
with reference to leasing 2128 Bancroft Place for military intell.1gence 
purposes. Mr. Kelleher advised accused that the request would have to 
clear through the Space Office of the War Department, and accused then 
obtained the necessary papers. When Mr., Kelleher started to prepare the 
lease, he discovered that the request was for a rental or $6 600 
and that on account or the asses~ed valuation of the propert; the~r, 
mum allowable was $4,600. He advised accused of this fact, and that it 
would be necessary to obtain a proposal from the 
he Col'.ld draw the lease a .,.,. 600 , owner or agent so thattwo docum t t • Accused subsequently delivered to him:..,jj)l+J 

ens aoproving a rental at 84 600 en t t 
letter (Ex. 57)~ dated 11 February 1942 r • e o he documents ns a 
attorney and the brother or· accused st~t.. ~t!;t1;estonl1Smitth., an . 

- · , - 16 '111T c en has consented 
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.to the leasing or the huilding at 2128 Ba.ncro.f't Place ***at the rate 
of $4600 annually'.'. The letter referred to "The ownerst , but did not ' 
mention the name of the client or owner. Accused prepared this letter 
and his brother signed it. Mrs. Curtis, the owner, had not '.authorized 
the brother of accused to represent her, but had told accused •to go 

. ahead and put the deal through and 'to take care of her interest•. The 
other document (Ex. 56), dated 12 February 1942, was a letter signed by 
Brigadier General Raymond E. Lee, stating that the premises at 2128 
Bancroft Place were unusually well suited, that the need ror the property 
was urgent, and that he recommended that the lessor's.proposal or an 
annual rental or $4,600 be approved. This letter ns based on a "similar 

· memorandum" which accused had prepared. When he received these docu
ment., Mr• Kelleher drew the leas& (Ex. 58), which was executed. The · 
lease ·was dated l4 February 1942, provided that Mrs. Curtis leased_ the· 
property to th.e Government for a tenn ending JO June 1942, .at an ·annual 
rental of $4,600, payable semi-annually in advance, and contained an 
option for. the lessee to renew from year to year (R• 276-289, 419~23,
426-427). · . 


. 

Accused cal.led at the office or Colooel HQlbrook and advised him 

tha:t he had made a?Tangments through the Public Buildings Authority to · 
rent the property, that the rent would be $6,600 per year, which as 
$21 000 more than Public Buildings Authority could w, th~t the person he 
was dealing with -was difficult, that the only way to make ·up the rent to 
the amount the lessor desired was,to increase the rent-rran confidential 
f'1:mds, anc:f that a "certain down payment" was required to hold the _property 
until Public Buildings Authority would start their negotiatfons. 1;3ased 
on these statements, Colonel Holbrook advised Colonel ·Erskine that. they 
would rent the building "by contributing a certain amount ot confidential 
funds to bring the rent up to the required amount•. Accused also advised 
Colonel Erskine that 1t was necessary to make an advance p&J'Jllent ·ot rent ' 
to hold the house. For this pull)ose, Colonel Erskine delivered to· ac- · 
cused· a check (Ex. 16j), da~d 11 February 1942, for $750, d~ on the 
confidential funds of l'fhich Colonel Erskine wae custodian, and paya'hlle . to 
accused. ·· Accused signed a receipt, for this sum, dated ll February. Thia 
$750 represented the proportional psrt or a half'-yea.r•s .rent, am ~s 
use~ b,: accused as part payment. on the purchase of tiie property (R. 79-83,. 
103-1a.i, llJ, .J.26-127, 1.39-140, 514-515). . · . 

· There was introduced in evidence a deed (Ex. SO) dated J March 
1942, from Nancy Hoyt Curtis to accused, conveying the property, subject 
to a deed o£ trust £or $22,SOQ. There -was also introduced a deed of' trust 
(Ex. 77), dated 13 March 1942, £rom accused to Y_rs. CUrtis, on this 
property, to secure payment of $4,000 due on 20 July 1942. In March 1942 
the Public Buildings Administration receivec;i a photostat of a certified 
copy of the deed (Ex. ?O) through the mail, and as a result noted on the 
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lease that "Garland Fielding Smith" was the· owner. The lease was re
newed prior. to_JO June 1942 by sending a notice of renewal (EX. 61) 
dated 15 May 1942 to "Mr. Garland Fielding Smith". Notice of the re-. 
newal was acknowledged by accused in a letter (Ex. 62) dated 6 June 1942, 
addressed to the Public Buildings Administration, on stationery of Smith 
and Company, signed by •aarland Fielding Smith"· The following checks, 
drawn on the confidential furxls, signed by Colonel Hosterman, custodian, 
payable to accused, and supported by receipts signed by accused stating 
that he had experxled the respective sums, were introduced in evidence: 
check of 4 July 1942 for $900 (Ex• 19)J check of 8 August 1942 for $100 
(Ex. 20); am check of 2 January 1943 for $1,000 (Elt• 21). When accused 
requested the first o£ these checks, Colonel Hosterman asked for details of 
"?he expenditure, and accused advised him that it was 1n connection with the 
rent.al or 2128 Bancroft Place. As to. the $100 check, accused advised 
Colonel Hosterman that the $900 cheek should have been for $1,000 as semi
annual. rent. As to the $1~000 payment, accused inclosed a voucher 1n that 
e.mount in a letter (Ex. 22J.· to Colonel Hosterman and referred to it. as 
"semi-annual payment on 2126 Bencroftn. Accused admitted receiving this 
$21 0001 llhich he used in paying for the property (R. 163-171, 272-274, 
290-293, 298, 406-409, 514). 

It ns the understanding of Colonel Richards, the finance officer, 
that the $2, 000 per annum paid out. of confidential funds was the entire · 
rental and he was not aware of ,the Public Buildings Administration lease 
until a recent date. He did not learn that accused owned the property until 
about March 1943. Accused did not inform Colonel Erskine that he had · 
acquired an interest in the property, and Colonel Erskine did not; learn until 
about March 1943 that the property was not owned by Mrs. Curtis. In making 
peyments to sccused for rental on the property, Colonel Hosterman did not; . 
know that aey part of the money was for the use and benefit of accused. · · 
On 8 March 1943, he wrote to accused, stated that the !inance officer had 
euspended his voucher dated 2 January for $11 000 because he wanted addJ.- ·. 
tional information, and requested accused to furnish detailed information 
as a matter or record. After sane CO?Tespondence, accused advised Colonel 
Hosterman, in a letter (Ex. 26) dS;ted 30 March 1943, that accused was the 
owner of the property (R. 127., 171-184, 255-256, 260-261, 516). · · 

g. Specification, Charge Illa At sane time in l9li2 ;~cused was 
aes:l.gned to duty- with the Office of Civilian Defense in Washington. · Under 
date of 30 July 1942 he executed -a request to Mr. -David L. Knox or the 
Office of Civilian Defense for the purchase of 30 Colt revolyers. There was 
introduced 1n evidence an invoice (Ex. 76) from the Colt Can.pany to Defense 
Supplies Corporation dated 8. September 1942, shorlng shipment of 30 re- · · 
volvers to the Provost Marshal General• e Training Center Fort Ogl th 
Georgia. One of these revolvers was No 71700.3 Lat ' e orpe, 
revolvers t'rom the Provost Marshal Gene;a.l•s s~ool a:rF:~~~e!:~~v:n:l _ 
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signed a memorandum receipt for them, dated 15 October 1942. Atout 21 
December 1942 the duty of accused with the Office of Civilian Defense 
tenninated, and he subsequently was on duty in New Orleans, Louisiana. 
About the middle of January 1943 Second Li€\ltenant Charles F• a. Steinway, 
who was on duty in the district intelligence office at New Orleans, met 
accused whowas executive officer there. About the middle of February 
1943., Lieutene1.nt Steinway was in the a.partnent of accused one -evening and 
they examined some revolvers 'Which accused had. As Lieutenant Steimray 
wanted to own a eun, he asked accused to sell him one of them. Accused 
did not want to do so, but Lieutenant Steinway finally prevailed on him 
to sell one of the revolvers. Accused then sold to Lieutenant Steinway, 
for $33, a revolver, with box., cleaning brush and some annnunition. This 
revolver, Colt No. 717003, was introduced in evidence (Ex. 71). In a 
letter dated 12 March 1943. (Ex., 81) accused replied to a request of the 
Office of Civilian Defense for return of revolver No. 717003 or payment 
of its value, by stating that he was not in a position to accoi.mt for it, 
and that he would immediately reimburse the Government. Exhibits 82 and 
83 for identification shCM' that accused forwarded a check to reimburse 
the GoverP.ment for the revolver at a value of $24.JO (R. 344-351, 402-405,
41P-414, 437-¼4, 450-451,:459-463, 467-470). · 

4. Mr. Fred C. Crowe testified for the defense that he was a f'onner 
employee of the firm of Smith and l!ickey. In t.he latter part of 1941 he 
was working part time ( some evenings) at the office in La Salle Apart
ments. He kept some records for accused and answered the telephone and 
personal inquiri'es. He was jointly employed by Robert L. Mickey and Can
pany and by Smith and !!ickey. He received $25 per week from the former 
and from $5 to $10 per week from the latter (R. 607-611, 6.30, 653). 

It wa.a stipulated that if a qualified real, estate expert were 
called and sworn he would testify that about February 1942 the fair and 
reasonable rental value to the Govert'l!lent of the property at 2128 Bancroft 
Place was between $500 and $600 per month. It was further stipulated that 
from October 1940 to 1 October 1941, the property was rented for $200 per
month (R. 661). · · · 

Accused elected to· make an unsworn state!D.ent to the court, which 
was substantially as f ollONs: - · · 

He was commissioned in 1938 .as a Reserve officer. In 1940, after 
interviews by intelligence officers, he was called to active duty, largely 
because of his general knowledge of the spread snd nature of industry in 
the United States, gained through his business of manufacturers' repre
sentative. When it became necessary to establish an undercover office in 

· Washington, D. C., accused was asked to find an existing firm which could 
serve as a "front"• His own f'irm was selected, because from the nature ot 
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the firm, s business the movement of men from the office wouJ. d_ not arouse 
suspicion. Accused was given "general and very vague instructions and 

. authorityt' to undertake the necessary steps. In October 1940 the und.er
cover office was established by the rental of two offices in the Insurance 
Building. This office eventually ·expanded to five rocI!ls. In the 
interest of secrecy, it was necessary.for tm "old finn" of accused to 
continue. Later when additional space was required, the office was moved. 
to the La Salle Apartments. Every contract was the contract of accused, 
he was personally obligated and paid when the time for payment came, and 
if the Govenunent. had failed to 'f!!Y' him he would still have had to pay
(R. 662-666). · 

In September 1941 the move to La Salle Apartments was made. The 
space was orie-third larger than the.t in the rnsuran~ Building, but 
represented, at the price which accused quoted to the Govemrrent,, _a re

·duction of $7.50 per month•. nwe considered it the appropriate way to 
underwrite the costs 'fmich we had to bear, to quote to the Government and 
treat tm Government as a subcontractor. We followed that procedure in 
only two respects: that m.th regard to the garage facilities and that 
lfith ·regard t'o the space, the quarters". Accused and his firm were obli• 
gated rather than the Government. When the office was moved from La Salle 
Apartments, accused l'IOU.ld have had to pay the rent for the balance of the 
lease, except that on. account of the demand for space the owners released 
him. In the opinion of accused the· "charges to C-2 did not meet the costs• 
borne by his finn (R. 666-669). 

' 
About November 1941; 'When more space was needed, it was decided 

that a complete building· meeting certain requirements should be obtained, 
Accused was designated to find a place, and inade a thorough search with
out results. The pressure for ·getting a new location became extreme. 
Colonels Erskine and Holbrook, another officer and accused discussed the 
possibility of several .officers going in together to purchase a piece of 
propertY', but that plan "fell through" because it was difficult to bring 
the group together. Accused looked at places for sale in the hope that he 
could prevail on the owners to rent. In the course of his search accused 
loo~ed at the property at 2128 Bancroft Place, thought it would m~et the 
requirements; and subnitted it to his ·~erior· officers•. Accused was in
formed by l!rs. Jones, the agent, "emphatically.that the owner would not 
rent the premises"• The owner ns "pressed for funds" and would sell at an 
"unusually ~tt~ctive figure"• Accused coo.ferred a nu.YD.bar of times by 
telephone w.i.th "rs. Curtis, the owner. The reason steps were taken as 
early as 17 Januai:y ~ get the propert"3'was that "Milita:ry Intelligence" 
wanted to move in immediately•. When Mrs. Curtis stated that the propertY' 
was sold elsewhere, addttional properties were sought. When she advised 
that the property was available, the proposition was taken u'!J again (R.
669-67)). • ~ · 

-14

http:l'IOU.ld


(179) 


The orders of,accused were to locate property for lease. He 
located the Bancroft Place property nas a leasable property•. In order 
to determine t."1e value of the lease he called the Public Buildings }.d
:ministrat~on and asked for a statement of t~e average prices paid by 
that agency for rental in the District of Columbia. He was quoted t1ro 
prices: $1.50 to $1.60 per square foot per year where the lessor furnished 
service, and 95 cents to $1.10 per square foot where he did no·,; The net 
usable office space in this property was about 6., 000 square feet. On 
the basis of the net area he quoted. a price of $550 a month or $6,600 
a yesr. "Military Intelligence Service" fou.nd this extremely reasonable. 
Since accused was the officer 'Who had been handling the trs.nsaction, steps 
were taken to consummate it. Accordingly accused requested the Public 
Buildings Aaninistration to rent the property for the War Department. 
tt this time it 1ms discovered that there was a limitation on the amount 
of rent that could be paid. The problem ...as placed before Colonels · 
Holbrook and Erskine, and subsequently Colonel Richards. The latter 
solved the problem by stating that the difference 1n rent would be paid by 
11Military Intelligence Servic~" (R. 672-675).

; 

It was necessary to submit a rental or $4,600 a year. Accused 
had been personally authorized by Mrs. Curtis to take all necessary steps 
to consummate the transaction. She was an eccentric lady, in ill health, 
and wanted to be relieved of all details. By means of "this sale" Yirs. 
Curtis was able to get $2,500 in cash and.about $4,000 from the notes. 
The $2,SOO paid .her by accused was paid "as rental or ·pui,chase, however 
you nay ld.sh to take it". She received about $1,738 in a check from 
Pub~c Buildings Administration and the be.lance to make up $2,500 by a 
check from accused. He knew of no way to acquire suitable property at 

, 	 the time "other than the way we took•. Accused had no knowledge that he 
was doing wrong. He "understood completely" that that was the 11best service" 
he could render (R• 67S-677). ·/ · . 

•Al.most following" the move to Bancroft Pl.ace, the transfer of 
title to accused was well known to the public Buildings Administration 
and "definitely well known by certain.members of the Military Intelligence. 
Service". In May or June 1942 the o-wnership of accused 1'!'BS known to 
"Military Intelligence Service• 'by virtue of the fact that accused was 
asked.it'the owner.would authorize certain renovations in the property and 
he replied "Yes, I would9 • The officer in charge of the field office 
(Lieutenant Colonel Francis c. Brennecke) "knew we11n that accused owned 
the property~ There was no attempt to conceal his ownership. Accused was 
"never asked in detail" whether he owned the property. The whole ·rela-. 
tionship was "nebulous and vague" because military intelligence wanted it 
that way. In. order to fulfill the order to secure property f.or lease, 
accused finalzy took title to the property himself, and thereby assumed a 
rather_ heavy obligation. In fact after the Government gave up the prq,erty 
on 3? June 1943., it remained vacant. Accused has to pay about $3,000 on the 
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property on 15 July each year. On 25 Febl'tlary 1942, accused was trans
ferred to the Office of Civilian Defense, but he. "continued as a .firm to 
service the .frontn (R. 677-680). 

Accused "conceded" that he had possession of the revolver and 
that lie nexpected and did pay" the Government for it (R. 680). 

Accused stated that during his active duty he had tried to do 
the best he could, was called on to do "very unusual things", was 
personally commended for services rendered, and was not trying to make 
money (R. 681-?82). . . · . 

5. Mr. Kelleher testifi~d in rebuttal that he first knew that ac
cused was the purchaser of 2128 Bancroft Place when.he received a certi-. 
fied copy of the·deed in M~y 1942. He did not "connect".accused and . 
"Garland Fielding Smith". Colonel Erskine testified that to the best or 
his knowledge and belief there was no ·discussion with accused of the 
possibility of several officers purchasing property tor the uee of mili
tary intell1.gence. The N?nents on Bancroft Place and La Salle Apart
ments about lffl.ich he testified were not supposed to cover anything other 
than rental and "charges incidental to rental"~ Colonel Halbrook did 
not remember any:conversation about several officers purchasing property 
for military intelligence use•. Lieutenant Colonel Francis C. ·Brennecke, 
'Who commanded the field office from 21.December 1541, did not, to;_the 
best of hie recollection, have a conversation with accused in 1942 in which 
accused told him that he owned 2128 Bancroft Place. He recalled such a 
conversation early in 1943. It occurred in 'C::Onnection with contemplated 
changes in the building, requiring permission from the owner. nuring an 
investigation by Major Smith W. B:r;-ookhart, Jr., accused stated that he 
thought the first knowledge that any officer in military intelligence had 
or his ownership of 2128 Bancroft Place was in July ar Au.gust 1942.-, during 
a casual conversation with "Major• Brennecke (R~683-688, 692-695, 701, 
707-710; 717-718). . . : . · · . · 

6. Fr~ the summer of 1940 until 2.$ February- 1942, accused was on·. 
duty 1n the counter-intelligence branch of military intelligence at 
Weshington, D. c. On the "date referred to, he was transferred to the 
office of Cl,vilian De~ense, 'Where he served until December 1~2, when he 
was assigned to dut7 in New Orleans,· Louisiana. Among officers evperior 
to•accused in the counter-1.ntelligence office at Washington were Colonel 
Will.8.rd A• Holbro~, Jr., chief of the domestic intelligence section, 
Co+onel David a. Erskine, assistant executive of the counter-intelligence 
branch, Lieutenant Colonel Franky. Hosterman, special assignments branch, 
and Colonel Robert B. Richards, finance ot.ficer of G-2. Colonel Erskine 
and after 4 Uarch 1942 Colo'nel Hosterman, served as custodian or . ' 
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. 

conf:i.dential' funds allotted to military intelligence for expenses. These 
· were Government funds. In the course of his duties, accused rented office 

space in.the Insurance Building in Washington, where an undercover office, 
for counter-intelligence was operated behind the nfronttt of the former 
finn of accused, known as Smith _and Company. The rent and other expenses 

- of the office were paid by accused, and he wa.s then reimbursed from the confi
dential funds, on his,vouchers showing.the expenditures. 

a. ·Specification 3, Charge r: In the summer of 1941 accused was 
instructed to find larger quarters for the office, under the same "frontn•. 
He leased ,space in La Salle Apartments at $175 per month, plus $3.50 and 
5 cents for each outgoing call for ~81.ephone services. The total amount 
paid by accused tQ the La Salle Apartments for rent and telephone_ services · . 
from October 1941 to May 1942, i~lusive; was $1,429.20~ During the same 
period (within two years prior to arr!iigrnnent) he submitted vouchers for 
rent and services, and received payment therefor from the confidential f'unds 
of counter-intelligence, in the total amount or $l,6.3S.oo. The resulting 
overpa,ment to accused amounted to $20S.80~ Accused represented to Colonel 
Erskine that the rent was about $200 per month, and did not' infonn anyone 
connected with the Governnent that he was collecting this .extra money. J..c
.cused considered that, the Government subleased from him, and that this 
arrangement was an nappropriate way-" for him or his firm to underwrits the 
costs and financial risks of having the lease in his name! 

. 	 I 

\ In the opinion or the Board of Review the evidence and resulting. 
inferences show beyond any reasonable doubt that the conduct; or accused in 
submitting vouchers, and receiving payment from Goverrnnent funds, !~r 
'rent at $200 per month, when in fact he was paying rent at a rate or $17S 
per nionth, ns with intent ~o defraud. He concealed from the ctfieers who 

.ha<i cu&toey or thl.!J Government funds the !act that he was receiving $2S extra 
, each month. The record or trial is legally sufficient to support the . 

approved findings or guilty. 

. · ·b. SpecU'ication 4, Charge Ia About the time that offices in La 
' 	 Salle .Apartmente were leased, accused arranged tar parking space at the, 

Medical Center Garage for several cars, for the use or the counter-intelli 
gence office. The total amount that accused paid for this apace ·rrom J.4' 
Septem~er, ~41 f'orward· -n.s $666•.34. During the same period (two years prior· 
to arraignment) he submitted· vouchers, and received payment from Government 
funds, for these spaces in the total amount. of, $931.so. The resulting 
overpayment to accused amounted to $2n~l6. In the opinion of the Board 
the record 9r trial suatains the approved findings or guilty• 

.!:.• ', Speci.fi~ation ·2, Charge I and Specification, Charge n a 
: "~ .. 
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About l ~TanuaI"'J 1942 it a8ah1 became necessary for the cou"lter-intelligence 
office to seek larger quarters, this ti.we openly and. not undercover. Ac- · 
cused was directed to fjnd a suitable location to be rented. It was very 
diffi.cult to f:i no property of the kind desired available for rent. A 

· real estate agent showed accused a place located at 2128 Bancroft Place, 
which was owned by an eccentric lady, 'Who was amd.ous to sell but would 
not rent it. Accused s~owed the place to his superior officers, who 
found it suitable and instructed him to arrange fer rental of it. About 
the same time accused entered into a contract with the owner by which he 
was to purchc1.se the property. The first contract, dated 17 January 1942, 
ns abandor-ed at the instance of the owner, but another was later execu
ted under date of 31 Jc9nuary. Accused advised his superiors that the 
rental would be about $6,600 per year,· that an eccentric old la.dy owned 
the property, and did not dfsclose the fact that he was under contract 
with her to purche.se the place. When accused submitted a request to the 
i'ublic Buildi!'lgs Administration to lease the property for the war Depart
ment at $6,600, it was discovered that the rental limit would be $41 600 
per year. It was then decided that the additional $21 000 per year would 
be paid from the confidential counter-intelligence funds. Accused sub
mitted to.Public Buildings Administration a letter prepared by himself 
and signed by his brother, an attorn~y, stating that the "owner11 and 
11 client 11 (not named) would lease for $4,600 per year. The brother of 
accused did not represent the OW'ner, but she had told accused to "p11t the 
deal through" and take C3_re of her interest. The lease, date~ 14 February, 
was entered into between the o,mer and the Gover!l!!1.ent. Accused acquired 
title to the property by deed dated 3 March 1942. 

Accused advised his superior officers :,?rior to execution or the 
lease that it w~.s necessary to make an advance payment or rent to hold 
the house. As a result he received P. check for:..$7.50 (the extra rent to 
30 June 1942) drawn on the confidential funds. 'subsequently, he recejved 
checks from the same source for ~2,000 more, for payment of the difference 
between the· contract rent and the !3lr.ount actually to be paid. The , 
superior officers did not knO¥ that accused had becane the owner, and 
thought that they were dealine with the origins.l owner. Accused executed 
vouchers for the severeJ. payments to him. He used them oney in purchasing 
the property. 

Accused was acting as a representative of the Goverment in 
seeking the property and iT".· arranging to rent it•. It is a primary duty 
of one so eri.gaged to deal fairly and openly m.th his principal, and not 
to have a hiddeI'. adverse interest. .'\('cused secretly became the p~.rty with 
whom he was dealing on behalf of the Government. In the opinion of the 
Board of Review the evidence clearly sustains the finding of guilty o! 
Specification 21 Charge I. 

-J 8
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Accused obtained Government funds to the extent of $21 150 upon 


the pretext that the o'Wiler of the propertyI an eccentric old lady, would 

not lease the. property for less than $6,600 annually. In fact, accused 

was the omer of the property (under contract prior to the lease, and by 

deed of C1'rrveyance swsequently). Whether or not the property- was worth 
an annual rental of $6,600 to the Governnent, accused received the extra 
rent of $2,750 by fraudulent mea~s, and under representations that ~e had 
pa.id, or would pay, it to an'other as required rent. In fact he kept the 
money for his mm use, and applied it in paj'lllent for property that he was 
purchasing. In the opinion of the Board his conduct constituted an· 
offense in violation of the 94th Article of War, as alleged in the Speci-' 
ficatian, Charge II. 

d. Specification, Charge Ill! About 8 September 1942 Def~se 
Supplies Corporation purchased 30 Colt revolver~, includ3:11g No. 7l7003, 
for the Provost Marshal General's Training Center. About 15 _9otober ac
cused ~ceived, and signed a memorandum receipt for, five of these re
volvers, including the one specifically designated. In December accused 
was transrerred f'rom the Off'ice or CivUian !)efense I 1'here he was on .duty ( 
at the time he drew these weapons, to t~e district intelligence office a.t 
New orleans, Louisiana. He took revolver No. 71700.3 with him to New 
Orleans, and about the middle of Februarj'" 19,43 sold it to Second Lieutenant 

. Charles 	F. G. Steinway. Later, when called on to account !or this gun, 
accused a.greed to reimburse the Government, based on a value or $24.JO. 

It was clearly shown that the pistol was intrusted to accused 
by the Government, and that he was accountable for it. 'When he undertook 
to sell, and sold, it to Lieutenant Steinway, he thereby cmverted it to 
hi~ own use, ror the reason· that he treated it as lrl.s own property arrl 
pe:manently surrendered possession and apparent ownership to a person not 
authorized by the Government to receive it. In the opinion of the Board, 
the accused was guilty of embezzling the revolver, in·violation or the 
93rd Article of War. . .. . , . . 

.. 
7. Consideration has been given to briefs .in behalf of accused which. 

accompany the record. In the briefs it is argued vigorously that the court 
improperly sustained numerous objections to the· testimony of. Mr. Crowe, 
a witness for.the defense, and prevented him from.disclosing.facts (out
lined in the briefs) pertinent to SpecificatiQM .-3 am 4, Charge I. The 
Board agrees that the prosecution raised technical and in sane instances 
unreasonable objections., and that the court erred at times in sustaining 
~uoh object:!.ona. However,.after a careful study or thetestillo~ o! this 
witness, in the light. or the statement in. the briefs or what he would . 

. have 	testified, the Board d Review is or the opihion that the rulings on 
objections to his testimony, to the extent. that they were erroneous did 
not injuriously affect the substan,tial. rights of accused. · ' 

·-1:~; 
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8. The accused is 33 years of age. The records of t.~e Office of The 
Adjut.~.nt Generc1.l show his service as follows: Appointed second 
lieutenant, Military Intelligence Reserve, 13 September 1938; accepted 
23 September 1938; active duty 20 }~ay 1940 to 16 June 1940 and from 5 
July 1940; promoted to first lieutenant, 1Ailita~y Intelligence Reserve, 
24 September 1541; temporarily promot;ed to captain, Army of the tfnited 
states, 25 March 1942, effective as of l February 1942; temporarily 
promoted to major, Anny of the Un:i.ted States, 25 September 1942. 

9. The cct..rt was legally constituted. No errors injuriously affect
ine th.e substantial rights of the accused were ccm.mit,ted during the 
trial. The Board of Review is of the opinion that the record of trial 
is le~ally sufficient to support the approved finru.ngs of guilty and the 
sentbnce, and t.o warrant cor.firmat1on of the sentence. Dismissal is au
thorized upon conviction of a violation of the 93rd, 94th or 96th Article 
or war. 

__,.,~_______] t.~. ,.______________,.,Judge Advocate 

. '/- .. ; 

--_"_/_·,_/_:_';1,,-_,-,_,,,_..·..._:_i_,_._'-_.(~_:_____., ,_,Judge Advocate 

~~"'"7"-l·,.._..~_··_______.,Judge Advocate .--. · 
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1st Ind. 

War Department, J.A.G.o., 21 MAR 1944 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of Major Garland 
F. Smith (Q-371897 ), Military Intelligence. · 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the approved findings of guilty and 
the sentence and to warrant confirmation of the sentence. The accused 
fraudulently obtained ~200 from the United States by falsely pretending 
that he had incurred periodic obligations for rent of office space at ~200 
per month when in fact the rent paid was ~175 per month (Spec. 3, Chg. I); 
fraudulently obtained J271.16 frcm the United States by falsely pretending 
that he had incurred periodic obligations for garage space in excess of the 
a.mount actually paid therefor (Spec. 4, Chg. I); while acting as agent for 
the "Har Department in the leasing of office space, wrongfully failed to dis
close to his superior officers that he had acquired an interest in the 
property to be leased (Spec. 2, Chg. I); falsely pretended that in order to 
lease this property it would be necessary to pay $2,000 annually from con
fidential funds of the United States; in addition to the regularly contracted 
rental, vdthout disclosing that such additional rental would be received by 
him as proposed purchaser of the property, and thereby fraudulently received 
and misapplied $2,750 of Government funds (Spec., Chg. II) ;and embezzled a 
Government revolver of a value of about $24.30 (Spec., Chg. III). The re
viewing authority disapproved the finding of guilty of Specification 1, 
Charge I, and the court found accused not guilty of Specifications 5 and 6, 
Charge I. 

It appears from papers attached to the record that on 6 July 1928 
accused pleaded guilty in a District of Columbia court to four charges of 
petty larceny, based on theft of money from lockers in a boat house, and 
that he was placed on probation for one year. It further appears from these 
papers and from a cow of a memorandum report of a special agent, Counter 
Intelligence Corps, dated 10 January 1944, that on 8 January 1944, under 
the authority of a search warrant, a safety deposit box of accused was opened; 
that therein was found a number of pamphlets, writings, documents and 
directives, ma.rked secret, confidential and restricted, the property of the 
War Department; and that in December 1942 and January 1943, when accused was 
relieved from duty with the Office of Civilian Defense, after having been 
ordered to turn over to his successor all books, pamphlets, papers and other 
files of that office, accused officially certified that he had done so. 

I recommend that the sentence to dismissal, .·total forfeitures, a 
fine of $2,500, confinement at hard labor for two years, and confinement at 
hard labor until the fine is paid, but for not more .than one additional year, 
be confirmed and carried into execution. 
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3. Consideration has been given to two briefs filed on behalf of 
accused by IS:r. William Wendell, attorney, Washington, D. C. 

4. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action, and a form of ~ecutive 
action carrying into effect the recommendation made above. 

Hyron C. Cramer, _ 
Major General, 

The, Judge Advocate General. 

6 Incls. 
Incl.1-Rec. of trial. 
Incl.2-Drft. ltr. for sig.S/w. 
Incl.J-Form of Action. 
Incl.4-Cpy of keino. of 10 Jan.44, 

fr. Counter Intel.Corps. 
Incl.5-Brief by 1:r. Wendell. 
Incl.6-Brief by }.~. \Vendell. 

(sentence confi.,..,.,,·ed. G CM• O• 254 1 June 1944)~·u • • ' 
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SPJGN 
CM 242791 

'. s Nov 1943 
UNITED STATES . ) 

) 
92ND INFANTRY DIVISION 

v. ) 
) 

Trial by G.C.M., convened at 
Fort Huachuca, Arizona, 5 

Second Lieutenant GEORGE ) October 1943. Dismissal and 
A. BETHEL (0-1295235), 
370th Infantry. 

) 
) 

total forfeitures. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

r· The Board or Review; has examined the record ol trial ,in the 
case or the officer above-named and submits this, its opinion, to The 
Judge Advocate General. 

· 2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant George A. Bethel, 
370th Infantry, did without proper'leave absent himself' 
from his organization at Fort Huachuca, Arizona, from 
about 0830 Z7 August 1943 to about 1855 30 August 1943. 

CHARGE II: Violation or the 95th Article of War. 

Specification: In that Second Lieutenant George A. Bethel, 
370th Infantry, did at Fort Huachuca, Arizona, on or 
about V August 194.3 with intent to deceive 1st Lieu
tenant Carlton Crouthamel, his commanding officer, 
officially state to the said Lieutenant Crouthamel that 
"I am going to report to the Hospital, I am going to be 
operated on", which statement was known by the said 
Second Lieutenant Bethel to be untrue in that he did 
not report to the Hospital until .30 August 1855. 

I_ 

He 'pleaded not guilty to and was found guilty of all Charges and Specifi 
cations. He was sentenced to be dismissed the service, to forfeit all pay 
and allowances due or to become due and to be confined at hard labor at 
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such place as the reviewing authority may direct for three (3) months. 

The reviewing authority approved only so much or the sentence as provides 

for dismissal and total forfeitures and forwarded ·the record of trial tor 

action under Article of War 48. , 


3. The evidence for the prosecution shows that the accused on the 
morning of 'Zl August 1943 exhibited a dispensary card, showing he was to 
be hospitalized, to his company commander who was told by the accused that 
"I am going to the hospital, I am going to be operated on" without the 
exact date of the commencement of hospitalization being indicated but with 
the accused indicating that he intended to endeavor to secure a "couple of 
days leave" befC>l'e the operation. He also showed the card to the company's 
first sergeant and told him "I am going to the hospital and my ward wil~ be 
ward 19." The accused, however, was not granted any leave and was not . 
authorized to be absent prior to the operation. On the morning of 30 August 
1943 he was observed by his ,company commander and another officer driving 
his\automobile through one of the·post's gates and was not a~itted into 
the hospital until about 1900 o'clock on 30 August 1943 where he underwent 
a hernia operation on 1 September 1943 and reported back to his organization 
on 2 October 1943 (R. 6-13, 13-14, 18). · . 

Second Lieutenant Barbara C. McDonald, Army Nurse, who was on duty 
in Ward 19, · saw the accused in the ward visiting another officer a few days 

. before he was admitted on 30 August 1943 but until his admission he was not 
a patient. The hospital records show that he was not admitted theretQ on 
'Zl, 28 or z;J August 1943 or at any time prjpr to about 1900 o'clock on 30 ,. 
August 1943. The sick book of the accused's company for the days 'involved 
was produced at the court's request and showed the accused as being in the 
hospital except on 28 August 1943 he was sh011'n as absent by the notation or 
-a medical officer (R. 15-18, 19, 20•24; Ex. "A").· 

4. The defense offered no evidence and the accused, after explanation 
or his rights as a witness, elected to remain silent (R. 19). 

5. The Specification, Charge I, alleges that the accused absented 
himself without proper leave from his organization at Fort Huachuca, Arizona, 
from about 0830 o'clock on V August 1943 to about 1855 o'clock on 30 August 

· 1943. The elements or this offense and the proof required for conviction 
thereof are as followsz 

"***Ca) That the accused absented himself from his command, 
***station or camp for a certain period, as alleged; and 
(~) that such absence was without authority from anyone competent 
to give him leave."· (MCM, 1928, par. 132) 

The evidence is uncontroverted that the accused was neither given 
leave nor otherwise authorized to be absent from his organization for the 
period of time elapsing between 0830 o'clock on 'Zl August 1943 un.til 1855 
o'-::lock on 30 August 1943 when he was actually admitted into the station · 
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hospital. During this period he did not report to his company and was 
not in the hospital. His expressed intention of applying for a short 
leave before undergoing the operation remained unexecuted and the expression 
of the intention to apply for the desired leave demonstrates that he was 
fully aware that he was on duty status with his organization until actual 
admission into the hospital. The evidence, therefore, establishes beyond 
a reasonable doubt the commission of the alleged offense and supports the 
findings of guilty of Charge I and its Specification. 

6. The Specification, Charge II, alleges that the accused on or 
about 'Z7 August 194.3 at Fort.Huachuca., Arizona, with intent to deceive 
officially stated to his commanding officer that "I am going to report to 
the Hospital, I am going to be operated on" which statement was known by 
the accused to be untrue in that he did not report to the hospital until 
30 August 194.3. The offense of knowingly making a false official statement 
is properly chargeable as a violation of Article of War 95. (MCM, 1928, 
par. 151) · 

The evidence adduced by the prosecution fails to establish beyond 
a reasonable doubt either the known falsity of the statement or the inten
tion of the.accused to deceive hi$ comunding officer thereby. In the same 
conversation in which the statement was made, the accused indicated his . 
desire for a few days leave before the operation and expressed an intention 
to apply therefor. The expression of such intention, although unexecuted, 
certainly conveyed or should have conveyed the knowledge to his commanding 
officer that the accus~d did not anticipate immediate admission into the 
hospital.· The intention of the accused to deceive his commanding officer 
by the statement is, therefore, founded upon an untenable assumption. 
Furthermore, the evidence shows that the accused said, "I am going to the 
hospital, I am going to be operated on". The evidence also shows from the 
testimony of the nurse that on or about 'Z7 August 1943 the accused was seen 
in Ward.19 of the hospital, .although not admitted as a patient until 30 
August -194.3 and that he was operated upon on 1 September 1943. The state
ments made were, therefore, true and not false. Furthermore, the Specification 
alleges that the accused said, ."I am going to report to the hospital, I am go
ing to be,op~rated upon". There is a material difference between merely going 
to the hospital and reporting.to the hospital and there is no evidence what
soever that .the accused stated that he was.going lg report to the h~spite.1. 
The evidence is, consequently, insufficient to,establish the commission of 
the offense alleged and does not sustain the findings of guilty of Charge 
II and its Specification. · 

7. The accused is approximately 32 years of age. The War Department 
records show that he had enlisted service from 1 April 1941 until 2 
October 1942 when he was commissioned a second lieutenant and that he has 
been on active duty as an officer since the latter date. 
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8. The court was legally constituted. For the reasons stated 
the.Boa.rd of Review is or the opinio~ that the record of trial is not 
legally sufficient to support the findings or guilty of Charge II and 
its Specification; legally sufficient to support the findings of guilty 
of Charge I and its Specification and the sentence, and to warrant con
firmation thereof. Dismissal is authorized upon conviction or a violation 
or Article of War 61. · 

Judge Advocate. 


Judge Advocate. 


_,;.,;~=-,.,f,Ml"""·~·i:;.,1._ , Judge Advocate....i..;.._.=.!_,'/~1.li:i'..,f.a:J/.·_.___ 

_,_ 
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SPJGN 
CM 242791 

ls t Ind. 

War Department., J.A.G.O • ., 1 S tJOV .194,3 · - To the Secretar-.r of :;ar. 

1~ ·· Herewith transmit.tad for the action of the President are 
the record of trial and the opinion of the Bo~rd of Review.in the 
case of Second Lieutenant George A. Bethel (0-1295235)., 370th 
Infantry. · 	 · 

2. I concur in the opinion of the Board of Review that the re
cord of trial is not legally· sufficient to support the finding of 
guilty of making a false official statement., in .violation of Article 
of War 95 (the Spec • ., Chg. II and Chg'. II), legally sufficient to 
support the finding that the accused was absent· without leave for. 
three days, in violation of Article of War 61., legally sufficient 
to support the sentence and to warrant confirmation thereof. I'· re
commend that the sentence be confirmed but commuted to a reprimand. 

J. In.closed are a draft·of a letter for your signature, trans
mitting the record to the President fop his action., and 1a form of 
Executive action designed to carr'IJ into effect the foregoing recom-. 
mendation., should such action meet w.i. th approval. 

· T •. H. reen., 
Brigadier General·., U. S. !irmy, . 

. Acting The Judge Advocate General. 

J 	Incls. 
Incl 1 - Record of trial. 
Incl 2 - l)ft.Ltr. for sig. 

Sec. of War. 

Incl 3 - Fonn of li:xecutive 


action. 


(Findings or guilty or the Specification, Charge II, and Charge II, 
disapproved. Sentence confirmed bl.t COIDllllted to reprimand. 
~~C.M.O. 389, 21 Dj!,c 1943) 
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WAR. DEPARTMENT 
Army Service Forces 

In the O.t'fice of' The Judge Advocate General 
Waahington, D.c. {193) 

SPJGK 
CM 242812 10 NOV 1943 

U N I T E D S T A T E S 

v. 

Seco!ld Lieutenant EDWIN 
HERBER (0-1001563), Adjuta
General's Department. 

) 
) 
) 
) 
) 

nt ) 
) 

S:E.'VENTH SERVICE COMMA.ND 

Trial by G.C.M., convened 
at Brookings, South Dakota, 
20 October, 1943. Dismissal. 

OPINION of' the BOARD OF REVIEW' 

,LYON, HILL and .ANDro.-tiS, Judge Advocates. 


1. The record of trial in the cue of the officer named above he.a 

been examined by the Boa.rd of Review and the Board aubmi ta this, 1ta 

opinion, to The Judge Advocate General. 


2. The aceuaed was tried upo~ the following Charge and.Speoi.t'ioationa 

CHARGE1 Violation or the 61st Article of War. 

Specif'ica.tiont In that Second Lieutenant l!'.c:brin Herber, AGD (A~), 
Enlisted Branch No. 5, Arra:, Admini1tration Sohoola, Brookings, 
South Dakota., did, without proper lea.ve., absent himself .t'rClll 
his 1tation a.t Brookings, South Dakota.., from a.bout 17 June, 
1943, to a.bout 5 October, 1943. 

The aocuaed pleaded not _guilty to and was found guilty of the Charge and 

Speoitioa.tion. No evidence of' previous convictions wa.s introduced. He 

wu 1entenced to dismissal and tota.l forfeitures. The reviewing authority 


•approved 	the sentence, remitted the forfeitures, and forwarded the record 
ot trial for action under Article of' Wa.r 46. 

3. The evidence ahow1 the accused was a. member of Headqua.rtera, 

Enlisted Bra.nob No. 3, Arm:, Administration Schools, Brookings, South De.kota 

(R.6). ;'Without objection there wa.a introduced in evidence an authenticated. 

extract oop7 of the morning report of'accused 1s organization tor the month 


,of' June li43 containing an entry as of 17 June 1943 - "2d Lt. Berber dy to 
.A.l'lOL 1245 mm•. , The morning report was identified by Captain Samuel W. 
l&l.rkell, Jr., Quartermaster Corps,· and personnel officer of the headquarters.; 
who teatitied that he was the otficia.l ouatodia.n of the morning reports 
(R.6-6). The following atipuiation was read into the records 

11 :i:t h stipulated and a.greed by and between the defendant, 
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Edwin Herl;;er, and hi{' defense oounsel, Wm~ T. Bryan, and the trial 

judge advocate, Joseph R. Eggleston, that if Teohnicia.n Fifth 

Grade Robert A. Opperman, MP Seotion, Headquarters Detachment, 

Fort Lawton, Washing-'\ion, were present, he would testify as follows 1 


That the defendant, 2d Lt Edwin Herber, surrend~red himself to him, 

Robert A. Opperman, at the east gate, Fort Lawton, Washington, at 

10 O'clook A.M., 3 October 1943, and returned to military control. 

That Edwin Herber stated to him that he had been absent without 

leave from the Army Administration Schools, Brookings, South Dakota·, 

since 17 June 1943." (R.9) 


The officer ~o investigated the charges, Major Thomas E. McCarthy, Inf'a.ntry, 
identified a written statement whioh he stated was voluntarily dictated and 
signed by the accused after h; had been fully advised by the investigating 
officer that he did not have to make a statement and that any statement nada 
oould and probably would be used age.inst him (R. 7J Ex. B). The acoused in 
the statement admits that he left his organization without authority and 
that in so doing he was ·aware of the faot that he was viola.ting the 61st 
Article ·or Yfar. 

_Fort he defame, the accused through defense counsel made a.n unsworn 
statement in pertinent part as follows• 

"Lt Herber had had some misfortune in his personal affairs. They 
were in rather ragged order. Colonel Nevitt was attempting to 
straighten out these personal affairs and w~s bringing pressure 
upon the accused to take care of them. Lt Herber was attempting 
to straighten them out in his best manner, but the aotion of 
Colonel Nevitt caused the Lieutenant to feel that he was in 
jeopardy and his commission was in jeopardy, and he made the deoi
sion to· take off' and remain away until the matter had oalmed down. 
That he was right in assuming that taking off was correct ca.n be 
shown by the fact that no charges have been drawn against him re
garding his personal affairs although he was in constant jeopardy 
of having them draVlll against him at the time he lef't. This state
ment has only been made, as I said before, to give the court an 
idea of why the offense was committed. n. (R. 10) 

4. The undisputed evidence shows beyond a reasonable doubt that the 
accused was absent without leave from his prganization from 17 June 1943 
to~ October 1943 in violation of' Article of War 61. 

,5. The aooused is 23 years and 6 months of ~ge •. The records in the 
Office of The Adjutant General show that he was graduated from high· school, 
Alsen, north Dakota~ in 1936.. He enlisted in the regular Arm:, 25 October 
193-9 and attained the grade of sergeant. He attended the Ad.jut~t General's 
Officer Candidate Sohool, Fort Washington, Maryland, fromwhioh he was 
commissioned a temporary second lieutenant, Adjutant General's Department, 
Army of' the United States, 3 February 1~43. · 
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' . 

6. The court waa legally constituted and had jurisdiction 0£ the 
person and the subject ma.tter. No errors injuriously affecting the sub
stantial rights of accused were committed during the trial. Ia the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings or guilty and the sentence as approved by the 
reviewing authority and to warrant confinnation thereof. Dismissal is 
authorized upon conviction ot a violation of Article of War 61. 

Judge Advocate. 

- z 
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1st Ind. 

War Department, J.A.G.O., 1 5 MOV 1943 - To the Secretary of War. 
" 

1. Herewith transmitted for the aotion of the President are the. 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Ed.win Herber (0-1001583), Adjutant General's Depart
ment. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence as approved by the reviewing authority and to warrant confirma
tion there9f. I recommend that-the sentence be confirmed and carried 
into execution. , 

· 3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form 9f &ecutive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. \ 

\ 

T. H. Green, 
Brigadier General, U. s • .Army, 

3 	 Incls. Acting The Jm.ge Advocate General. 
!ncl.1-Record of trial. 
Incl.2-Drart of let. 
for sig. Sec. of War. 


Incl.3-Form of Ex. action. 


(Sentence as approved by reviewing authority confirmed. G.C.M.O. 409, 
23 Dec 1943) 
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4 NOV 1943 

UNITED STATES 

v. 

Captain JOHN F. SUTHERLAND 
(0-255823), Corps of 
Engineers. 

) 
) 
) 
) 
) 
) 
) 

MILITARY DISTRICT OF WASHINGTON 

Trial by G.C.M., convened at 
Fort Belvoir, Virginia, 13 
October 1943. Dismissal. 

. OPINION of the BOARD OF REVIE.W 
ROU!IDS, HEPBURN and FREDERICK, Judge Advocates 

1. The record of trial in the case of' the officer named above 
ha.s been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi• 
cations: 

CHARGE I: Violation of the 61st Article of War. 

Specification 1: In that Captain John F. Sutherland, C.E., 
did, without proper leave, absent himself from his 
duly appointed place of duty in the Office of the 
Chief of Engineers, War Department, Washington, D. c., 
from about 0815, 'Z7 July 1943 to about 1700, Z'l July 
1943. 

Specification 2: In that Captain John F. Sutherland, C.E., 
did, without proper leave, absent himself from his duly 
appointed place of duty in the Office of the Chief of 
Engineers, War Department, Washi~gton, D. c., from about 
0815, 30 July 1943 to about 1700, 31 July 1943. 

CHARGE II: Violation or the 96th Article of War. 

Specification: · In that Captain John F. Sutherland, c.E., 
i'Tar Department, Washington, D. c., having received a 
lawful order from Major Elmer L. Claussen, C.E., to 
report to the Office of Major Claussen, the said Major 
Claussen being in the execution of his office, did, at 

• Washington, 	D. c., on or.about ,30 July 1943, · fail to 
obey the same·. 
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ADDITIONAL CHARGE I: Violation of the 61st Article of War. 

Specification: In that John F. Sutherland, Captain, C.E., 
Engineer Officer Replacement Pool, Engineer Replacement 
Training Center, Fort Belvoir, Virginia, did, without 
proper leave, absent himself from his duties and station 
at Fort Belvoir, Virginia, from about 0800 30 August 1943, 

· to about 2330 5 .September 1943. 

ADDITIONAL CHARGE II: Violation of the 61st Article of War. 

Specification: In that Captain John F. Sutherland, Corps of 
Engineers, Engineer Officer Replacement Pool, did, with
out proper leave, absent himself from his organization, 
at Fort Belvoir, Virginia, from about 1300, 17 September 
1~43, to about 2315, 19 September 1943. 

He pleaded guilty to all Charges and Specifications. He was found guilty 
or all Charges and Specifications. No evidence of any previous convictions 
was introduced. He was sentenced to be dismissed the service. The review
ing authority approved the, sentence and forwarded the record of trial for 
action under Article or War 48. 

3. With reference to Charge I, Additional Charge I, ,and Additional 
Charge II, and the Specifications thereunder alleging the absence of the 
accused without proper leave at various times, to which the accused 
pleaded guilty, there wa, no evidence offered in support of the Charges· 
other than a stipulation (Pros. Exs•.1, 2) entered into between the 
prosecution, the defense counsel and the accused that the accused did 
without proper leave absent himself from his duly appointed place of duty 
in the Cffice of the Chier of Engineers, War Department, Washington, D. c., 

· from about 0815 to 1700, Z'l July 1943, and 0815, 30 July 1943 to about 
1700, 3l·July 1943, and did also absent himself from his duties and station 
at Fort Belvoir, Virginia, from about 0800, 30 August 1943 to about.2330, 
5 September 1943, and from about 1300, 17 September 1943 to about 2315, 
19 September 1943. 

With reference to Charge II and its Specification, to which the 
accused also pleaded guilty, Major Elmer L. Claussen testified that on 
30 July 1943 he was Chief of the Equipment Section, Equipment Branch, 
Office of Chief ofrEngineers (R. 10). The accused was a member of that 
Section and when on duty was supposed to be at his desk located in Major 
Claussen•s office on the fourth noor of the Engineers Building._ Accused 
was absent without leave from his desk a~d office .and Major Claussen on 
.30 July 1943 saw him on t,he third floor of the building about to make a 
.telephone call, whereupon liajor Claussen as'his superior officer and in 
line of duty ordered accused to come to his, Major Claussen's, office as 
soon as he had completed the call. Accused stated he would report (R. 10). 
Accused, however, did not report as .ordered (R. 11). 
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4. Accused, hav~g been advised of his rights, testified solely 

in extenuation of the alleged AWOL at Fort Belvoir, Virginia; his 
testimony was to the following effect: 

I 

Having served at the Mexican Border in 1916 and in five major 
engagements in France in the last war, he voluntarily entered on his 
present duties for patriotic reasons; at the end of the first week ~fa 
refresher course at Fort Belvoir, Virginia, he learned that his nephew 
had been killed and .obtained leave to go to the :funeral; he returned, 
completed the refresher course, which was too strenuous for him in view 
of his age (46 years) and he "cracked up" thus bringing about his present 
predicament; while on duty in Washington he had contacted General Albert 
T. Hegenberger, an old acquaintance, who is now commanding officer, 21st 
Bomb Wing, Topeka, Kansas; General Hegenberger's request for the accused's 
transfer to his organization is now pending (R. 13-16) •. 

· 5. The accused is charged with four violations of Article of War 
61, having been absent without proper leave ~om his duties. He pleaded 
guilty to the Charges and entered into a written stipulation that the 
facts alleged in the various Specifications under the Charges are true. 
The better practice would be to offer in evidence certified copies of 
extracts or the morning reports. However, as the accused pleaded guilty 
to the Charges, it was not necessary to offer any evidence. The findings 
or guilty of these Specifications and Charges is therefore.supported by 
the plea or guilty. 

The findings or guilty or Charge II and its Specification were 
supported not only by the plea or guilty but also by the testimony or the 
officer who gave the accused the order to report. "A neglect to comply 
with an order through heedlessness, remissness, or forgetfulness is an 
offense chargeable under Article or War 9~" (lr.CM; 192S, par. 13412, p. 148). 

6. The War Department records show accused to be 46 years of age, ' 
married, and the father of seven children. He graduated from Deerfield 
Academy, attended Massachusetts Agricultural College one year; University 
or Arizona one year, and Fresno. Tecl;nical School two years. From 24 June 
1916 to 8 May 1919 he was on active duty with the 101st Infantry. He 
practiced engineering and construction-~pecializing in building, road 
andstreet construction. For two years prior to his being commissioned 
captain, Corps of Engineers, .RJS, on 16 May 1942, he was Chief Engineering 
Inspector for .the F.H.A. He reported for active duty 1 June 1942 at · 
Bradley Field, Connecticut as Utilities Officer, where he served until 
14 December 1942. Transferred to Fort Ethan Allen, Vermont, thence to 
Port·Headquarters, Charleston, South Carolina. Upon his request for 
reassignment he was transferred ':i9 June 1943 to the Office, Obie~ of 
Engineers, Washington, D. c. 

7. The court was legally constituted and had jurisdiction or the 
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person and subject matter. No errors injuriously affecting the sub
stantial rights or the accused were committed during the trial. In 
the opinion or the Board or Review the record or trial is legally suf'
ticient to support the findings or guilty and the sentence and to warrant 
contirmation thereof. Dismissal ie authorized upon conviction or a 
violation or Article or War 61 or 96. 

-4- • 
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1st Ind. 

War Department. J.A..G.o.1z NOV 1.943- To tJie Secretary ot War. 

1. Herewith trenamitted for the action of the President are 
the record of trial and the opinion of the Board of Reviff in the 
case ot Captain John F. Sutherland (0-255823). Corp• of Engineera. · 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally suf'fioient to support the finding• of 
guilty and the sentence and to warrant oon.firmation thereof. I 
recommend that the sentence be confirmed and carried into execution. 

a. Inolosed are a dra.f't of' a letter tor your signature. - - , 
tranami.tting the reco'rd to the President for hia action. and a · 
torm of ExeoutiTe action designed to carry into ef'f'eot the recom
mendation he~einabove made., should such action meet w1th approval. 

T. He Green., 
Brigadier General., u. s. J.rrq., 

Acting The Judge Advocate General. 

3 	Inola. 
1.- Record of trial. 
2.- Dtt. ot ltr. for 

aig. s/'fl · 

· 3.- Form of action 


(Senteme confirmed. G.c.v.o. 398, ~2 D!c 19~3) 
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WAR DEPAR'll1ENT 
Arrq Service Forces 

In the Office of The Judge Advocate General 
. . Washington., D.C. 

SO NOV 1943 
SPJGH 

CM 242887 


UNITED STATES ) TRINIDAD S.100~ AND RASE COMMAND 
) 

v. ) Trial by' o.c.M., conven~d 
) ~~ Fort Read, Trinidad., B.w.I., 

Second Lieutenant WILLIAM ) 19 AugU8 t and 16 September 
H. PRIESS (o-668766), ) 1943. Dismissal. 

Air Corps. ) 


OPINION of the BOARD CF REVIEW 
DRIVER., LOTTER.HOS and IATTIN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 

case of the officer named· abov.e and submits this, its opinion., to The 

Judge Advocate General. 


2. The accused was tried upon the following. Charges and Specifica
tions a 

CHARGE Ia Violation of the 96th Article of War. 

Specification: In that Second Lieutenant William H• Priess, 
· -Air Corps, 10th Bombardment Squadron, ns., at Barbados, 

B.W.I•., on or about the ~.ight of 26-27 June 1943,-in a pub
lic place, to wits the Ocean View Hotel, Hastings., Barbados, 
B.W.I., drunk and disorderly 'While in uniform. 

CHARGE II: Violation of the 64th Article of War. 

Specifications In that Second Lieutenant William H. Priess, 
Air Corps, 10th Bombardment Squadron, having received a 
lawful command from Captain R. B. Humphrey, AJ:r Corps, 
his superior officer, to remain on the auxiliary airdrome, 
:See ail Field, Christ Church, Barbados., B.W.I., and await 
transportation to his home station, did at Barbados, B~w.I., 
on or about 27 June 1943, willfully disobey- the same. 

He pleaded not guilty to and was found guilty of all Charges and Speci
fications. He was ~entenced to be dismissed the service, to forf~it all 
pay and allmrances due or to become due, and to be confined at hard labor 

· for two years. The reviewing authority approved only so much of the .. 
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sentence as provides for .dismissal, recommended that the approved sen
tence be ordered executed, and forwarded the record of trial for action 
under the 48th Article of War. 

3•. Evidence for the :prosecution& 

a. Specification, Charge Ia On 27 June 1943 at about 2:00 
to 2130 a7m. when the accuseq entered the Ocean View Hotel in Barbados,
B.w.r. nth a woman, Hayden Sobers, a domestic servant who was sitting 
in the lobby, told him that he ccw.d not brills the ).ady into the hotel. 
Accused said he was boarding there, cruld do as he pleased and asked if 
he co.uld take her upstairs. When Sobers •said no" accused offered him 
some money which Sobers refused. Accused became enraged, talked in a 
loud voice, drew a pen kni£e from his pocket, opened it, pointed it a 
Sobers and threatened to cut off Sobers• ears. Sobers backed away and 
the accused followed him through the lobby with the open- knife. The · 
manager of the hotel was called and-talked to accu~ed, who went upstairs, 
returned in a short time with a bottle of whiskey and some cigarettes, 
and left the hotel. Accused was in khaki uniform with no tie. When 
accused came into the hotel he had his arm around the woman and was in 
a •rocking condition•.· For ·that reason he appeared to-Sobers "as though 
he was under alcoholic beverages". According to Stanley Springer, 
another domestic servant who was present, accused ~eemed as though he 
were a little intoxicated•.· Sobers had a stick about six inches long in 

· his hand but made no gesture with it toward accused (R. 13; Exs. 2 and · 
3). ' ' 

b. Specification, Charge IIz On the morning of 27 June 1943 
Captain Richard B. Humphrey, Commanding Officer of Airways Detachment 
at Seawell Airdrome, Barbados, B.W.I., left word at the Ocean View Hotel 
for· the accused to come to the airport with the naval cren when they 
CSJD.e out. Captain Humphrey had previously ma.de arrangement with one of 
the pilots of a navy plane to take accused to Edinburgh Field, Trinidad. 
Accused left the hotel without waiting for the ?avy crews, arrived at 
the airfield between 8100 and 8130 a.m., and made himself known to 
Captain Humphrey. Accused was questioned about what happened at the 
Ocean View Hotel the previous night and gave an account of the incident 
similar to the report Captain Humphrey had received earlier from the 
manager of the hotel. Captain Humphrey then ordered accused to remain 
at the airdrome to await tra~portation to Trinidad on one of the Navy· 
ships leaving that morning. Accused said he was not going back to 
Trinidad but would return to the hote_l, move to another hotel and stay 
in Barbados until his leave expired.· Capta~ Humphrey several time~ 
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repeated the order that accused stay at the airdrome; and each time ac
cused stateq he was going to return to the hotel and stay in Barbados. 
Accused left the airdrome in a taxi. He returned to Trinidad on the 
morning of 29 June. Captain Humphrey, as Commanding Officer o'f the 
Airways Detachment, was authorized to take &Tf3' disciplinary action 
deemed necessary by him to prevent breaches of discipline by Air Corps 
officers and enlisted men in Barbados, and to terininate any leave or 
furloughs in case of misbehavior. (R. 5-7, 10-11; Ex•.1)•. 

On cross-examination and examination by the court Captain 
Hmnphrey testified that he 'talked to accused for about fifteen minutes 
and the latter knew he was commanding officer at Seawell. When accused 
was first given the order to remain at the airdrome he did not make arry 
specific objection about returning to Trinidad by plane. He wanted to 
return to the Ocean View Hotel for his ·clothing. As the Navy plane was 
to leave at about 9a30 a.m. accused would not have time to obtain his 
belongings and was informed by Captain Humphrey that his clothing would 
be forwarded as soon as a plane left for Edinburgh Field. As Air Base 
Commander, Captain Humphrey had the power to order a passenger aboard 
Nav_y aircraft provided the pilot of the plane would take him. ·captain
Humphrey Is principal inten~ion when he issued the order to accused was 
to send him to Trinidad rather than to restrain him at Seawell Field. 
It waa the impression of Captain Humphrey that accused had been drinking 
heavily but had apparently recovered to some extent .from what might have 
been a l:>ad "hangover". He was not staggering drunk butwa~.definitely 
under the influence of alcohol (R• 7-11). · · 

4. For the defense: Captain Joseph Woida, pilot, Captain Harland 
D. Mauray, flight commander, and Second Lieutenant George Turano, 
bombardier and bomb sight officer, who had been in the 10th Bombardment 
Squadron, the organization of accused, testified that he ms one of the 
best bombardiers, was competent, efficient and always a good worker, 
got along well with the rest of the men, had submitted many ideas for 
lo,r altitude bombing against submarines, and had sul:mitted an idea for 
a bonb sight which was being built to test out its nerits (R. 13-16). 

The accused elected to remain silent (R. 16). 

5. a. As to Charge I it was shown that between 2a00 am 2aJO on 
the morning of 27 June 1943, the accuseg attempted to bring a lfal18.Il to · 
his roan at the Ocean View Hotel, in Barbados. On bei~ stopped by 

..Sobers, an enployee of the hotel, accw,ed first offered him a. bribe and, 
'When the money was refused, became enraged, opened a pen knife• and 
threatened to cut off Sobers• ears. He followed Sobers back into the 

-.3
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.lobby of the hotel with the open knife. After the manager of the hotel 
was called the accused went to his room, returned with a bottle 'of 
whiskey ·am left the hotel. Accused was in a "rocking condition" and 
appeared to be under the influence of liquor. . 

The conduct of accused in the hot.el was clearly-disorderly .and 

the court was justified in inferring from the testimony and the actions 

of accused that he was drunk. 


b. Charge II: The uncontradicted eyidence shows that on the 

morning o! 27 June 1943, because of the conduct of accused earlier in 

the morning at the Ocean View Hotel, captain Richard B. Humphrey, Com

. mandir:g· Officer of Airways Detachment at Seawell Airdrome, Barbados, 
B.w.I., gave accused a direct order to remain at the airdrome to await 
transporµtion to Trinidad. The order was repeated several times but ac
cused, after announc;_ng his intention to disregard the same, left the 
airfield in a taxi. Captain Humphrey had been _authorized to take an;y 
disciplinaiy action deemed necessary to prevent breaches of discipline 
by Air Corps officers and enlisted nien·in Barbados, and to ten:nina.te aey 
leave or furlough 1n·case of misbehavior. 

c. Although the. evidence shows that accused was to some extent 
under the-influence of alcohol at the time the order was given by Captain 
Humphrey, there is nothing in the ·record to indicate that he was so intoxicated 
that he could not understand the order or its meaning • .- The evidence shows 
that he was· not staggering, that he conversed with Captain Humphrey for 
ab cut fifteen minutes, and that he gave an account of his conduct, similar 
t? what had been reported by the manager of the hotel. 

7. · The accused is 23 years of age~ . The records of the Office of The 
Adjutant General ehow his service as follows, Enlisted service from 17 
February 1941; aviation cadet from 10 April 1942; appointed second lieutenant, 
Anrry- oft.he United States, and active duty, ~7 December 1942. · 

8. ·The court was legally constituted. No errors injuriously affect

ing the substantial rights of the accused were committed during the trial. 

The Board of Review is of the opinion that the record of trial is legally 

sufficient to support the findings of gullty and the sentence, and to 


.warrant. confirmation of the sentence. Dismissal is authorized upon con

viction of a violation of the 96th or 64th Article of War. 


-L.

http:Anrry-oft.he
http:ten:nina.te


(:20'7) 


·1st.Ind. 

't ~, DEC. 194,3War Department, J.A.o.o., 	 - To the Secretary of war. 
1. Herewith transmitted ror the action of the President are the 


record of, trial and the opinion of the ·Board of Review in the case of 

Se~ond Lieutenant William H. Priess (Q-;668766), Air Corps. 


2. I concur in the opinion of the Board of Review_ that the record · 

of trial is legaJ.l.y sufficient to support the findings of guilty and the 

sentence and to warrant confirmation of the sentence. The accused entered 

the lobby of a hotel in Barbados, B.w.I., at about 2:00 a.m. in a drunken 

condition with a woman companion and when informed by a domestic servant 


· that he could not talce her· upstairs became boist'erously unruly, drew a · 
pocket knife and threatened to cut off the servant's ears (Chg. I). About 
six hours later.accused repeatedly, willfully disobeyed the lawful command 
of a superior officer that he remain at the airdrome and awa.it trans-· 
portation to his home station (Chg. II). It appears from the.review of the 
staff judge advocate.among the papers accompanying the record of trial that 
new Charges have been preferred against accused for offenses involving gross 
drunkenness and reckless discharge of small arms on three separate occasions, 
on the. same ··day, connnitted subsequent to his trial in the instant case. J:.. 
recanmend that the sentence to dismissal be confirmed and carried into exe
cution. , 

3. Inclosed are a draft of a letter for your si6nature, transmitting 

the record to the President for his action, and a form of Executive action 

carrying into effect the recommendation made.above. 


,, 

Myron c. Cramer., 
Major General, 

.3 	 Incls. The Judge Advocate General • 
Incl.I-Record of trial. 
Incl.2-Drft. ltr. for sig.

Sec. of Y{ar. · 

Incl.J-Form of action. 


(Sentence confirmed. G.C.M.O. 61, 9 Feb 1944) 

_r;:_ 
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WAR·DEPARTMENT 
• Anrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. (209) 

SPJGK 
CM 242900 

12 NOV 1943 

U'N I _TED ST ATES ) EIGHTH ARMORED DIVISION 
) 

'v. ) Trial by G.C.M., convened at North 

First Lieutenant WILLIAM 
')
) 

Ce.mp Polk, I.ouisi&.nA, 16 October 
1943~ Dismissal. 

A •. POND (o.:.281468), Infantry. ) 

' ' . 
OPINION of the BOARD OF REVIEW" , 

LYON, HILL and ANDREWS, Judge Advooatea. 

1. The reoord of trial in the case of the officer named above baa 
been eX&l'dned .bf the Board of Review and the ·Boa.rd submits thi1., ita 
opinion., to T~e JUdge Advocate O,neral. · 

' r 

-2. The aoouaed wa.a tried upon the f~ll~ Charges and Speoifioa-. 
tionaa r 

CHARGE Ia. Violation of the 95th Article"of. War. 
/ 

Speoifioa.tion la In that 1st Lt. Wlllia.m .A.•.Pom, l:Jeadqua.rtera 
58th Armored Infantry Batta.lion, ·wu ·at aean.lle, Ia. on or . 
about· 24 September, 1943 in a publio plaoe, to wit, Dixie 
Ca.b.,..Company,. drunk ·a.nd disorderly while in uniform. · 

' , ' 
CHARGE Ila Violation o:t' the 61st Artiol~ ot War. 

Speci:f'ioa.tiona In that lat Lt. William .A.. Pond, Headquarter• 
58th Armored Inf'a.ntry Batta.lion, dip., without proper ::l,eave, 
absent himself :from his-organization a.t North Camp Polk, Ia. 
from about 0700 24 September 1943 to about 1400, 24 September, 
1943. " ,, 

CRARGl.:IIIa Violation of the 96th .Artittle of War. 
/ 

Speoiticationa In that 1st Lt. William-i. Pond.,_ Headquarters., 
58th Armored Inf'antry Battalion, being indeQ,ted to the Dirle 
C&b Company.,_ Leesville, Louisiana, 1n the ·sum ot $22.10 tor 
oab fare. whioh amount became due and payable on or about 
24 September 1943,.d!d, at Leesville., Louisiana.., from on o~ 
about 24 September 1943·to on or about 30 September.194~, 

· wrongfully refuse to pay waid debt. 
' . '- ~ . 



.(no) 
/ 

-To Charge I and its· Specification he pleaded in bar of trial upon the 

grouIJd of prior ?unishment under Article of War 104. The plea. was 

denied. He then pleaded guilty to Charge II and its Specification and 

not guilty to the other Charges and Specifications•.He wa.s found guilty 

of all tb9 Charges and Specifications. Eviienoe wa.s introduced showing 

one previous conviction for being drunk in uni1'orm in a publio place in 

violation of Article of War 9g and for failing to repair to· his place of 

duty in Tiolation of Article of War 61. He wa.s sentenced to dismissal. 

The reviewing authority approved the sentence and forwarded the record 

of tr1al for action under Article .of War 48. 


3. S~ry of evidence. 

On 24 September 1943 accused· was the con:uranding officer of Co111Pany · 
A, 58th Armored Infantry Batta.lion (R.8;: Ex. B). He asked First Lieutenant 
Calvin o. Bishop, Company A,, 58th Armored Infantry Battalion, "to take the 
Company through the gas chamber", and Lieutenant Bisho~ did not see.him 
again on that ~ay (Ex. B). _Major E.G. Bias, commanding offioer·of.the 

, 	 58th Armored Infantry Batta.lion,, testified -that accused had no authority 
to be absent on 24'Septembe.r 1943 (R~a). · 

At approximately 7130 a.m., 24 September 1943, Ike J. Bricker, a 
taxicab driver employed by the Dixie Cab Company, Leesville, Louisiana, 
picked up accused as a passenger at the company's cab.stand at 905.Third 
Street, Leesville (R.8,9,10). Accused was in un1;orm. (R.11). Although 
accused was not drunk, Bricker believed that he 11had'h&d several.drinJcs" 

· (R.10). They drove aroum town, back am· .forth, making. several stops 

(R.9). · Accused had a. "bottle of something" in a. pa.per sack, and Bricker 


.saw him.drink tromit (R.11). They went to "Sandy Hill", where Bricker 
waited for accused for a.bout an hour.. Then they came back to town' and 
droT& 11ove:r town" three or four times •. Accused could not "cite~ where 
he wanted to go•. ,He would instruct Bricker to go a. certain way and when 
Brioker o~lied, would tell him. that he was going in the. wrong direction 
and that he should go another wa.y. At length aocuaed "passed 'out or about 
pused out". When1ritness ende~vored to sober him up, he beoame angry. 
Witness then drove· a.ccused baok to the cab stand a.t about 12 120 p.m. (R. 9 ). 
At that time acous~d was "definitely drunk" (R.10) • 

. . The charges for the trip were $22.10 {R.9J Ex. C). This -amount 

represented the "regular and oustoma.ry cab 

1

tare" (R.9). When Bricker 

'&sked accused to.pay the bill. the latter.said noth!ng and "didn't·seem 
to know ~hing that was going on11 (R.10,11). Wi"t&iess got .accused out 
of the'- oab a.nd called the manager•. As instructed by the ·manager, he ·then 
called the Military Police (R.10,11). In the opinion of Bricker, accused 
"_just didn't act like a gentleman". He was "using vulgar language and 
carrying on11

• (R.11). . · · · 

' 	 , 

In response to Bricker•a call, ·Sergeant Clyde .H. Day, 1880th Servioe 
Uo.it,. and a "Sergeant Korzan• went to the Dixie Cab Company stand. Serieant 
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Day was ~n 1Jharge of the Military Police sub-station in Leesville. At 
the cab stand Sergeant Day saw accused, who ,was in uniform. Since ao
oused was an off'ic,ar, Day called Captain Charles H. Dameron, Corps of 
Military Police, Assistant Provost Marshal, Camp Polk, Louisiana, who 
arrived on the scene a "few minutes later (R.12, 13 }. 

Both Captain Dameron and Sergeant Day testified that accused was 
drunk,· and the latter described him as "just about passed out". ~e had 
an alcoholic odor on his breath. He talked in a loud voice and was 
profane and incoherent. He was staggering and did not have control of 
his body. A number of civilians were in t}:le vicinity and lll8.lV of them 
stood nearby arid watohed the activities of' accused (R.-12-14). 

Having been informed that aooused refused to pay his taxicab bill, 
Captain Dameron asked him what the· trouble was. Accused did not give a 
coherent answer. However, when asked whether he had any money, accused 
replied that he had plenty, and when asked what he was going to do about the 
bill, _he sa~d that he was "not going to do a damn thing a.bout it"._....,Captain 
Dameron also asked aooused whether the bill was. unfair or unreasonable. In 
response to this question, accused told Captain Deuneron to. "get the hell out 
of here". In Captain Dam.eron's opinion, aooused did not even understand 
the 9.IllOunt of the charges, and simply refused to pay anything (R.13,14). 

Captain Dameron asked accused .to come a.long with him. Accused told 
the captain "to let him a.lone" and said that he "wasn't going any damn· 
place with.us". He also said that they were in·l:iis r~gimental area, and 
he ordered them to get out, adding·that he would 11take oare of anyone" 
who oam, into his regimental area. When Captain Dameron.attempted to. 11take 11 

him, accused resisted, and at the patrol oar he grabbed the door, a.a a re
sult of which the two Military Polioe sergeants were obliged to pull his· 
hands loose and foroe him into the oar. · He was taken to the Military Police 
station, where, at a.bout 2a30 p.m., an officer from his organization appeared 
·ror ths purpose of taking him back. 'Just before .accused's departure, Captain 
Dameron offered to pay the taxicab bill, but accused said that. he_ ha.d plenty, 
of money and would pq it (R.12-14)./ He paid the bill on 30 September, after 
having been ordered to do so (R.lOJ Exs. A,D). · 

For the defense, Majors Donald p; Boyer and Paul L. Fowler, both of 
the 58th Armored Infantry Batta.lion, testified that aocused was an exoellent 
officer _and a very diligent worker, and that he.was cheerful, plea.aant, 
and untiring in his efforts. Major Fowler testified further that aooused 
wa.s on9 of the best leaders wh.Qm witness had seen in the Arm:, and that under 
his command the morale of the com_paey had improved 60 ·to 70 per cent. In 
his opinion the: men serving under a.ooused "would go with him to the last 
ditch" ,(R.15-16)•. Accused d!'olined to testify or to make an unsworil state-· 
ment•. 

4. The evidence and the plea of guilty establish the absenoe without 
leave u alleged in'the.Speoitioation, Charge II. Further, the evidence 
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clearly shows that accused was drunk: and disorderly in uniform in a 
·public plaoe as alliged in the·Specifioation, Charge I. His loud, pro
fane, insubordinate, and belligerent conduct in the presence of~ number 
of civilians was sufficiently disgraceful to oharacterize his offense,as 
a violation of Article of War 95. '!he evidence likewise shows that ao
oused refused to pay his taxicab indebtedness, as alleged in the Speci
fication, _Charge III. Although he was very drunk at the time, he apparently 
was conscious of his actions insofar as the indebtedness was oonoerned, 
for when asked what he intended to do about it, he replied that he was. 
"not going to dd a; damn thing about it". lhier the oiroums tanoes,. his 
wrongful refusal constituted a violation of Article of War 96. 

5. As noted, accused entered a plea in bar to Charge I and its 

Specification, which charged accused with being drunk: and disorderly in 

uniform in a public place in violation of Article of War 95. The plea 

was based upon prior punishment under Article of War 104 and was denied 

by the court. Disciplinary punishment under Article of War .104 may be 

imposed for "minor offenses~' only. An offense for which a mandatory 

punishment is prescribed by the Articles of War is not a "mi~or offense" 

(MCM, 1928, par. 1Q5). Violation of Article of War 95 carries the man

, datory punishment of dismissal. Consequently, the offense under dis
. cussion is not a "minor offense", and accused may be. brought to trial 
irrespective of prior disciplinary action under Article of War 104 

(Dig. Op. JAG, 1912-40, sec. 462 (2)). The. court's ruling was oorreot. 

In view of our decision on this point, it is unnecessary to consider the 

evidence and argume~ts relating to the plea. 


6. War Department recgrds show1 that accused is 34.years old and 

attended Virginia Polytechnic Institute for four years but did not re

ceive a degree. On 31 May 1931 he was appointed a second lieutenant, 

Coast Artillery Officers' Reserve Corps. His commission expired on 

31 May 1936 and was not renewed. He was inducted into the military 

~ervice on 22 April l94l·and served.as an enlisted man until 10 April 

1942, when, upon graduation from the r.ntantry Officer Caru111.date Sohool, 

Fort Benning, Georgia, he was appointed second lieutenant, Army of the 

United States. Ha was promoted to first lieutenant on 5 October 1942. 

In recoimnending accuse~ for Officer Candidate Scho,ol, his oommanding 

officer stated that his character was excellent and that he had •demon

strated outstanding qualifications of leadership". 


7 • The court was legally constituted and· had jurisdiction or the '. 

person and the subject matter. No errors injuriously affecting the sub

stantial rights of the accusec! were oonunitted during the trial·. In the 
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opinion ot the Board ot Rniew the reoord ot trial ·11 legall7 autticient 
to ·aupport the f'ind.1.ngs or_ gullty and the seutenoe' aJJd . to warrant oon
ti nnation thereof'. Dislliilsal i1 :ipandator,y under Article of War S5 am 
authorized under Artioles of War 61 and 96 • 

.....l.::!:~~e.!~!L./..!:.:......i......, .•·Judge .ldvoca.te. 

Jmge AdTOoa~. / 
_,, · 

.. .,/.· . 

Jmge_:.A.dvocate. 
_;_. .-

·- 5·• . 
., 
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1st Ind. 

War Department, J.A. G.o., 2 1 tJOV 1943 - To the Seoretary of War. 

1. Herewith transmitted for the action of the President are the 
·record of trial and the opinion of the Board of Review in the oase of 
First Lieutenant William A. Pond (0-281468), Infantry. 

?. I concur in the opinion of the Board of Review and recommend 
that the sentence be confirmed and carried into exeoution. 

3. Inolosed are a draft of a letter for your signature transmitting 
the reoord to the President for his aotion and a·form of Exeoutive action 
designed to oarry into effect the recommendation hereinabove made, should 
such actidh -meet with approval. 

~-~-,.,--,-...... ......... .... 

Myron C. Cramer, 
1,ajor General, 

3 Inols. The Judge Advocate General. 
Incl.1-Reoor<i of trial. 
Inol.2-Draft of let. for 

sig. Seo. of War. 
Inol.3-Form of Ex.-aotion. 

•
(Sentence confirmed. G.C.M.O. 49, 1 Feb 1944) 
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War Department, 
_Arrrry. Service Forces 

In.the Office of The Judge Advocate General. 
Washington, ~.c. 

SPJGN. 

CM 24~14 


.19. NOY 1943 
·UNITED STATES 	 ) FIRST AIR FORCE 

) 
v. ) Tri.al 	by G.C.M., convened at 

) Selfripge Field, 1.!ichigan, 16 
Second lieutenant A. 1LANS ) October 1943. Dismissal and 
UELD BRIGHT (0-804626), ) confinement for one (1) yeer. 

. Air Corps. 	 ) 

-----------'--
OPIIITO?r o;f the 30ARD OF: REITJT 


LIPSCO:i.JB, GOLilli and SLEEPER, Judge Advocates 


1. '.I.'he record of trial in the case of the officer named above 
has been 00\:ami.ned by the Board of Review and the Board subtdts. this, 
its opinion, to The Judee Advocate General. ·· 

2. · The accused was tried upon tm following Charge_ and Specifi 
cation:· 

CHt\EGE_: Violation of the 93rd Article of War. 

Specification: In that Second Ll.eutenant-A. 1!ansfield 
Bright·, 302nd ti6hter. Squadron, 332nd· Fighter . 
Group, Oscoda Army Air Field, Oscoda, ~c;higan, did, 
at Oscoda Army Air Field, Oscoda, Michigan, on or 
about 27 September 1943, with intent to conmd.t 
a felony; viz. rape, commit an aseault upon 

.	Evelyn D. Walker, a !err.ale, not his wife-, by 
-will.fully and feloniously bitine her on the lips 
and face and by striking her on the face and 
body with his hands and, fists • 

.,. 
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He pleaded _not guilty to and was fo-qrid gulley of the Specification and 
_the Charge. He was sentenced to be dismissed the service,. to forfeit 
all pay and allowances due or to become due, and to be confined at · 
hard labor at such place _as the ~eviewtng authorit~· may direct for· ~ 
period or one year.. .The reviewing authority .approved the sentence and 
forwarded the record of trial for action under Article of War 48. 

J. The evidence for the prosecution shows that the prosecutrix, 
Eve~'ll D. Vfalker, unmarried· colored case worker for tI+e Old Age Assistance 
Bureau, Cook County Bureau of Public Welfare, Chioago, Illinois, whils 
visiting friends at Oscoda Army Air field, · Oscoda, Michigan, saw the 
accused at the officers' club, on the evening of 26 September 1943. "I 
had lmown him in Chiceco", she testified, 

~and I went up and spoke to him anfi he asked me 
what I was doing in Oscoda. * * * I to+d him I 
was going home * *· * the next morning.. · He said he · 
was sorry, that .he would like to . h;ave ma stay 
longer. i'lo sat down· and joined Lieutenant· Walton 
and. his party. Lieutenant Walton, I believe it· 
was, said he would like to have some drinks and 
suggested that we all go to·tha Gallup Inn. I 
explained that drinks could not be sold until after 

. 1:2 :00 midnight. * * * I told than I had my car.
* * • IJ.eutenant, Price ·and his wi!e were using my 
car house hunting at the t1ma am we had to wait 
until they came back. When they returned, I took 
them home· and told Lieutenant Walton that I wuld 
pick th8tll -up. l~e~n (R. 6tf-6gg). · 

· . Ret~to;-the club,. she found the accused and four other 

colored lieutenants, several or whom - including the accused - were 


. ~ 

drinking beer. The party proceeded in Evelyn's car to one of .these 

officers' homes, where wine was served; thence, 111. th the accused 

driving, to Gallop .Inn, arriving about ten o'clock. "JJrlnks are not · 

sold in J.:lchigan until after 12:00 Sunday night but I believe the . 

boys ordered beer", the prosecutrix continued. - Being allergic to 


-beer herself, she ordered nothing at that time, oonfining her acti 
vities .to dancing and eating potato chips until m1.dnight when hard . 
liquor was. available. She danced mostly with' the accused "and some- : 
times with Lieutenant Walton". After midnight they had four drinks 
each; hers, each t1~, ,was scotch and coca-cola. "The men talked 
mostly about their wives11 , she admitted. "During the course of the 
conversation it was remarked that .they might go out with girls and 

- 2 
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might go pretty_ far but when they took them homo, they expected to 
say goodnight and. go home to their wives". The accused •said he might 
stay out three or four nights but would come back to his wife. He· also 
said he had sent his wife back to Chicago because she could not take 
him going out with other girls here in Detroit". The prosecutrix had 
danced several dances with the accused and was "quite ti red", when she 
kicked Lieutenant 1.Talton• s foot to indicate that she wanted to dance 
with him. 'Walton got up and the accused said, "Go ahead and dance with 
Walton", as if he were aware that she had been trying to get rid of hir.i; 
but he danced with her acain after that (6gg-6hh). 

They left Gallop Inn shortly before two o'clock on-the morning 
of 71 Septem'ber 1943, the prqsecutrix seated beside the accused, who 
was c;.riving, the otter two officers on the back seat. After delive:ring 
these bacl:: seat passenr,ors to ~heir respective hutments, the accused 
turncci the prosecutrix' car into a dead e:id road. "I mw it was the 
wro~ road", she· testified, 

"and told him we were on the wrong road and let I s 
go back to tl}.e right highway. He· then said, ''What 
we are zoing to do, we can do rlght here. 1 He turned 
around in the car an( put his arms around me and 
atto.11pted to kis's me and I said, 'Bright, I have 
got to get up in the morning and you have to fly 
at 8 :30, so let I s go find your hutment.' He 
said, 'I an not 5oing. I am going to fuck you 
tonight. 1 :t said, 'No, there isn't going to be 
anything like that. 1 He ·grabbed my hand (indi
cating left hand) and began pressing in backwards 
and he said, 'Get in the back seat.' He half way 
pulled me and I half ,my climbed over the back 
seat and he pulled me over and took out his penis 
and I said,. •Bright, there is no sense in this, 
you will just get yourself in a lot of trouble. 
You will lose all that you have worked for.' -i:- ?} * 
!le said, '!· don't give a dannabout my wings. All 
that I know is that I am going to fuck you tonight. 1 

Ile :Jaid, 'Put your. leg up on the back of the seat•, 
and I told him, 'No.' He said, •Goddamn it, I said 
put your leg on the back seat•. I refused and he 
slapped me. He had teen trying to put it in all 
the t,ime and had been unsuccessful. Ylhen he would 
try to mal~e entry into my vagina, I would- put my 
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". leg dO'l'IIl and he T«>uld.. noti.ce that 11e· _could not 
enter and he '!f'Ould say,. 'I said put your leg up ,, 
on the .back seat·.•.· He pulled nzy- hair until great 
hands full of it·came out ~d kept.trying. I 

.	tol(l lrlJD. I 'WOul.d rather he killed me tllan take 
advantage of me in this way and he said, 'Yes, 
goddamn l t, I will kill you. I.'ll' choke you to 
death. 1· But he didn't choke· me'•. I pulled down 
the window of the car and tried to scream so 
someone would hear but he was hitting with his 
fists full force. I pleaded w.i. th him and be-:· 
came hystep.cal but he listened to no reason. He 

· said., - 1I 'm going. to fuck ·you and when I do get 
· in., I'm going to fuck you all night long.'. He 

· , continued beating me and pulling my. hair, and 
·. trying to make entrance. He then said, 'You take 

· it and put it-'in .yourself', and I kicked him and 
my shoe · came off. ~ I got the shoe in m:r· hand and 
started hitting him about his face but the blows 
from the ;;hoe were'not of any avail. t· gral:?bed 
him in tbe back and pinched him right back here 

"(indicated middle of back near waistline) and at 
that point. he bit my lip.~ I .. felt blood and told · 
him that now he was in trouble., ·that. I was bleeding. 
I· said, 'Why don't you let me go · home and get s-ome
thing done ·ror me?' At that point he 1.et me up 
and he saw. I was bleeding profusely and· he said,. 
'Yes, goddamn it, go on-home.• And ,that was all 

. he- said. _He got out of the car and I did not turn 
to see where he was. going * * -11-11 (6hh-6ii). 

__ 'Instead.,. she tried in vain t·o find Lieutenant Walton. Then 
she drove to her hosts,\. the Morgans., where sb.e reported the attanpted .. 
rape•. Thence she was taken to the hospital•.. There, at five that · 
morn,ing',, an examination by a medical officer disclo.sed, 

"a .laceration on her l01rer lip.,. a lac~ration of her . 
· nose.,· a bruise on her left lower arm and hand, . a · 
laceration of her .left._fifth .fillger, _arid a>bruise 
of the- left.. chest over the second ,,rib area ant.erior,

. * * *•. There was no evidenc~ llhatever or intoxi
cation. ~ I did-note in.·m&ldng tbia, repair to her lip," 
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the medical officer testified, ~that there 
was the.odor that one notices on the breath 
of another person 'Who· has had. something to' 
drink, but there was a complete ab_sence of any 
intoxication". 

Six stitches were 
. 

ta.ken to. suture the lip 
. 
laceration, which, in 

the medical officer's opinion, -could have been caused by teeth 
(R. 6x-6bb, 6ii). . 

. . 
Later in the morning, the accused's hat and cigarette 

lighter vrere found in the prosecutrix' car, as were a wad of hair., 
and Evelyn's purse; jacket and_ torn PaI:ties~ all caked and covered 
-with dried blood (R •. 6s-6t, Exs. 4, 5, 6., ?). · 

I+• The evidence for the defense shows that Corporal Harry 
Eisin of the Second Weather Squadron at Oscoda Air Base was on duty 
in the hangar plotting a -weather map when accused knocked on the door 
between 0300 and 0330·, Z7 September 1943. He appeared dazed, said 
he had ''bee.n jumped" a."ld said he was lost. His· finger was cut and 
was bleeding. · Corporal Eisin saw nothing irregular in the accused's 
uniform-~ Corporal Eisin c-alled the guardhouse and. a ·guard was s erlt 
who took accused to his hut in the officers' area and started ·a fire 
(R. 6qq-6ss). 

According t6 the O'Wilers of the Gallop Inn, on Z7 September 
19/~, about 2 a.m• ., "Lieutenant Walton, with one colored girl and two 
other colored officers left Gallop Inn after having a drink and they 
were orderly and gentlemen, when leaving" (6hhh, Ex. 12). 

5.• .Accused,_ at his own request, having had his rights fully ex
plained to him, was s'WOm and testified in his OlVIl behalf that he was 
married and had been living l'lith his 'Wife until sent to Oscoda, 26 
September 1943. He· stated that· he, two other officers and Miss Walker 
had arrived at the Gallop Inn at about 2330., 26 SeptEIIl.ber 1943; that 
they had left abou'j; 0200, 27 September. 1943, and that he was driving' 
Miss Walke~'s car. He drove back to Oscoda Army Air Field, after·vmich, 
he testified., · 

n.,:- oil- -i:· I drove. to the o.fficer' s club and let· 
Lieutenant Carter ,out. We· left there and after 
Lieutenant Walton 'had told me just about where I 
lived, I let him out at his hut. The reason I 

. did not get out and go to my own hut was that I 
did.not want Miss Walker to drive back alone. 

. / . 
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During the drive back, I took my hat off.and· 
when I was s:nokirig, r· just laid my cigarette 
case on the front seat beside me. When I got 
out of the car, I tried to find rrry way around 
the field but I got kind of lo~t and all of a 
sudden I fell and the~ was a tree just wi. th;_ 
in my reach and I grabbed this tree for·s~pport 
'and I could not get a good grip on the tree and 
my hands slid dovm the tree and tor~ them a. 
little bit. I also scratched uzy- face up a little 
bit but I did not notice it until the nE:lxt rc.orning 
when I was washing. · I finally savr a· light off in 
the distance and it happened to be the hanear and 
I went there and asked the corporal if he could 
get a guard or sornebody to tak~ me home. Then 
the guard finally carc.e, he took me to my hut and 
helped me ma.~~ a fire". 

The accused concluded his testim:my by saying he had no idea what
ever why 1.:iss Walker would have manufactured all the testimony she 
had given .against him (J;l,. 6vv-6hhh). .· . . 

6. · The Specification alleges that the ac~used with int~nt to 
commit rape, assaulted the prosecutrix by biting her lips and face 
and striking her on tha face·and body v~th his hands and,fi.sts. The 
evidence both direct and circumstantial, adduced by the prosecution, 
convincingzy establishes every element of the offerise alleged. 'I'he 
accused's version of·what occurred at the time and pl.ace in question, 
is so inconsistent with the physical facts as to appear wholly incredible; 
whereas the prosecutrix 1 contrary.version is corroborated by the physical 
facts. Both quantitatively and qualitatively, the evidence is amply suf
ficient to establish the accused's·guilt beyond a reasonable doubt. 

7. The accused is 26 years of age. War Department records show. 
enlisted service, as an aviation cadet, from 21 October 1942, terminated 
by honorable discharge 29 June 1943; temporary appointnent as second 
lieutenant, A. U.S., and orders to active duty, both effective 30 
June 19LJ. 

8~ The court.was legally constituted., No errors injuriously 
affecting the substantial rights of the accused were cormnitted during 
the trial. The Board of Heview is of the opinion that the recor9- of 

- 6 



(221) 


trial is le;:;ally sufficient to support the finc.lngs of cuilty c.Ild 
the sentence .!nd to warrant confirmation thereof. l/2.smissal is 
authorized upon conviction of a violation o: Article of War 93. 

~P.~udee Advocate, 

E~~, Juo~e f..c,vocate. 

~~_,_ , Judee Advocate, 

- 7 
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·sPJGN 
CM 242914 

1st Ind. 

war Department, J.A.a.o., 23 DEC_1943. - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
th~ record of trial and the opinion of the Board of Review in the 
case of Seoond Lieutenant A. Mansfield Bright (0-804626), Air Corp$. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence and t9 warrant confirmation thereof. I reconmend that the 
sentence be confinned and orde:ted executed, and that the United 
States Disciplinary Barracks, Greenhaven, New York, be designated 
as the place of confinement. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executi.ve action designed ·to carry into effect the foregoing recom
mendation, should ~uch action meet 1iith approval •. 

---........___cc..c,.......,____ _ 


Myron c. Cramer, " 
Major General, . 

The Judge Advocate General. 

3 	Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 

Incl 3 - Form of Executive 


action. 


(Sentence confirmed. G.C.M.O. 51, 1 Feb 1944) 

/ 
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SPJGQ •
CK 242940 	 9 NOV 1943 

UNITED STATES ) SOU'.l'IImN CALIFORNIA. Sl!DTCR 
,) WE.STEEN DEFmSE COMMAND 

Te ) 
) Trial by o.c.M., convened at 

Second Lieutenant FOOR.EST ) Pasadena, California, 19 
W. HEIXlES (0-1300322), ) October 1943. D1SDLissal and 
l40t? Infantry. ) confine~t for two years. 

OPINION of the BOA.RD OF REVIll'f 
RqUNDS, HEPBURN and FRED:&tICK, Judge Advocates. 

l. The reco~ of trial in the case of the of.t.lcer named ab.OTe • 
bas been ·examined by the Board of Review and the Board submits this, 
its opinicn, to The Judge Advocate General. · ' 

2. Accused was 	tried upon .the following Charges· and Specifica
tionsa · · 	 · · ·. · 

CHARGE Ia Violation of. the 61st Article of Wa.r. 

Specifications 	 In that 2nd Lieutenant Forrest w. Hedges, 

Company D, 140th Infantry, Rid Yithout 

pl".oper leave, absent himself from'hia post 

and duties at Company·n, 140th Infantry, 


"Irvine Park, California, irom about lOaOO 
.l.M. 14 September 1943 to about 9a30 ~.x.· 
~ September. 1943. 

CHARGE Ila Violaticn of the 95th Articl~ of l'far. 

Specification 11 	 In that.2nd Lieutenant Forrest w. Hedges, 
Company D,. 140th Infantry did at Loa 
Angeles, CU1£ornia, on. or about 18' 
September 1943 with intent to defraud 

. wrongful.l.y and unlawfully make and utter 
to the Bank of America at 7th and Figueroa-
streets, a certain check dra11n ai the · 
Bank of America, 66o South Spring Street,.. 
Los Angeles, callfornia. in the amount of·., 
thirty- dollars payable to cash and . by 
mean.a thereof, did .t'r&dulentl.y obtain . 
from the Bank o:t America, 7th and. Figueroa .. · 



streets, thirty 	dollars, he, the said1 

Forrest W. Hedges, then well knowing 
that he did not 	have, and not intending 
that he should have any account with 
the Ban~.of America at 660 South Spring 
Street, for the 	payment of said cll,:lck. 

Specification 2: 	 In that 2nd Lieutenant Forrest W. Hedges, 
Company D, 140th Infantry did at Los 
Angeles, Califomi.&, on or about 18 
September 1943 with intent to defraud 
wrongfully and unlawi)1lly make and utter 
to the Brooks Clothing Company, 644 
South Broadway street, Los Angeles, 
Califorµ.ia, a certain check dr&"Wll a:i the 
Valley National Bank of Phoenix, Arizona 
in the amount of ten dollars, payable to 
Brooks Clothing Company, and by means 
thereof, did fraudulently obiain from 
Brooks Clothing Company, ten dol.lare, 
he,the said Forrest W. Hedges then will 
mowing that he did not have, and not 
intending that he should have sufficient 
funds in the Valley Natioruu. Bank of 
Phoenix, Arizona, for the payment of 
said check. 

Specification·Ja 	 (Finding of not guilty.) 

Specification 4s 	 In that 2nd Lieutenant Forrest W. ·Hedges., 
Company D, l4oth Infantry •sat Sacr,!manto., 
California on or about 29 Sep~ember 1943 1n 
a public place, to wit;, Johnnie• s W&ffla, 
Shop., llll 8th Street, drunk and disorderly 
while :in uniform. 

CHARGE IIIs Violation of the 96th .Article of war. 

Spe~il'icationa · 	In that 2nd Lieutenant Forrest w• .Hedges, . 
Company D, 140th Infantry, did at Irvine 
Park, California m or about 13 September 
1943, wr<Xigfully borrow twenty dollars 
from Technician Grade 4 James D. Tucker, 
Company D, l4oth Infantry. 

He pleaded guilty to the Specification and Charge f; guilty to Speoiti 
. cations l and 2, not guilty to Specification 3, and, excepting the words 


"and disorderly", ~ty to Specification 4 of Charge IlJ not guilt7 t'o 

Charge II but guilty of .viol.8..tion of Article of War. 96 and guilt7 to the 


} 

. 
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Specification and Charge III. He was fo1.md not guilty of Speci
fication 3, Charge II and guilty of all other Specifications and 
Charges, excepting the words 11and disorderly" in Specification 4 
of Charge II. No evidence of previous convictions was introduced 
at the trial. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances. due or to become due and to be con
fined at hard labor at such place as the review:ing authority ma.y 
direct for a period of two years. The reviewing authority approved 
the sentence, failed to designate a place of confinement, and for
warded the record of trial' for action under Article of War 48. 

3. For the prosecution it was shown, by competent evidence; 

as to the Specification and Charge I, that Captain William A. Agers, 

coIImlnding officer of Company D, 140th Infantry, located at san 

Diego, California and of 'Which accused was an officer, had given 

accused verbal permission to be absent on the night of 13 September 

194.3 and until 10 0 1·clock of the morning of 14 September 1943. 

Accused left bit did not return at the prescribed time and sent no 

coimnunication or explanation to the Captain regarding his ccntinued 

absence thereafter. Captain .itgers produced the original morning 

report of Company D, 140th Infantry, and testified from entries 

therein that accused was absent without leave from 1000, 14 September 

1943 lllltil he was placed in arrest in quarters on 3 October 1943 

(R. 6, 7). . 


As to Specification 1 of Charge II it was shown that accused 
went to the manager of the Seventh and Figueroa. Branch of the Bank of 
America in Los Angeles, California an 18 September 1943 and requested 
the manager of the branch to ca.sh a check for him. A.ccused explained 
that while he had an accollllt in the Los Angeles ma.in office of the 
Bank of America he did not lave blank checks for that branch. The 
nanager thereupon gave him a blank check of the Seventh and Figueroa 
Branch, arter striking out the branch name on the check and v,riting 
the letters "L.A.M.o." above it, to indicate the Los Angeles Main 
Office. Thereupon accused in the manager's presence wrote out a 
check upon the ?.ain Office in the sum of $30, tendered the check, 
and requested that it be cashed. As further evidence of his good 
faith accused showed a slip signed by an officer of the Los Angeles 
Main Branch to the effect trat acc~ed had "allotted his pay" to the 
bank and tha.t the amollllt thereof would come to his credit at the and 
of the month. Without further investigation, the manager then cashed 
the check. for accused giving him $30 in c;1sh. Vlhen the check was 
sent through ordinary channels it was returned marked "no account 
in this branch". To make certain tha. t the check had not inadvertently 
been drawn t1:pon the wrong ·branch the. central file for Los Angeles 

· County branches of the Bank of America was then checked and it was 
fotmd that accused-had no accollllt at any branch. The bank has not 
been reimbursed for the amollllt thus paid (R. 17, 18; Pros. Ex:. B). 
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As to Specification 2 of Charge II it was shown that a 
check drawn upon the VaJ.ley National Bank of Phoenix, Arizona, in 
the sum of $10 payable to Brooks Clothing Company, dated 21 
September 1943 and bearing the name of "Forrest w. Hedges" as 
drawer was returned to the canpany uni;aid "because of insufficient 
funds/ .l second attempt to obtain payment of this same check from 
the bank upon which the check was drawn was mde but the check was 
again return~ and still r•ins unpaid. rt-was not ·shown who ten

·dered the check or what was received in return. for it {R. 16; Pros. 
Ex • .l). . . ' \ . 

• . • j 

With respect to Specification 4 of Charge II it was stipu
lated and agreed be~en accused, defense comisel and the prosecution
that if' Corporal Erastus T._ Combs, Company B.., 749th Military Pol.ice ·. 
Battalion were present in court and duly sworn as a witness he would · 
testify that at about 2130, ~ September 1943, he was instructed to 

.. inTestigate a complaint from Jolumie 1s Waffle Shop in Sacramento, 
·· . C&lifornia; .that, in compan.;y llith. Private Vincent, Combs went to the 

shop and there found a sec~d lieutenant asleep at a table with a 
Btrong odor of alcohol en his breath. They 11ere unsuccessful· in 
trying to awaken the lieutenant ·whereupon they called the military 
police headquarters after which the officer of the day arrived. 
Together they again tried to awaken the sleeping· officer without 
avail. ·Lieutenant Searscn and the enlisted men then oarried him 
outside, all of them assisted :in putting him :in a jeep and at the 
Military Police .Staticn Combs helped to take him upstairs. By stipu-. 
lation it was further agreed that Second Liet1tenant Wil.la.rd D. · 
Searson, 749th llilitary Police Battalion, would testify that he was-
officer of the da;y far the Bat.talion in Sacramento, California on 
~ September 1943; that a.fter. receiving- a call from Johnnie I s Waffie 
Shop he want to the care and there found an officer {who later 
idantifieq himself as Second Lieutenant Forrest W. Hedges of the 
U()th Jnf~try) so soundly asleep tba. t he was ~ble to awaken· him, 
llhereupcn he and other members of the military police. took him to 
the police station {R.· 14, 15). 

. As to the Specification and Charge nI it 11as shown that 
Technician Grade IV James Tucker was a member of the company in 'llhich 
accused was an officeri that en 13 September 1943 ,he was requested 
by accused to lend him $2> and that he thereupon loaned that amoi.mt 
to accused {R. 13, 14). 

4. For the· defense Captain Agers testified that during a period 
.~f aix months in which he was accused I s commanding ·officer, accused I s. 
· e!ficienc;r rat:iJlg was very satisfactar;y. First Lieutenant Lloyd D. L 
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Hanford, Chemical Viarfare Service,testified that as a student at 
a gas and chemical training school ccnducted by him accused I s ratings 
in five examinations were, respectively, 1193½; excellent; excellent; 
satisfactory; and satisfactory" and that accused was c_ertainly in 
the top _third of the class. Accused elected to remain silent.· 

5. ·Although the prosecution failed to establish the commission 
of the offenses charged with that nicety and precision w:hich is 
dem:mded in those cases where the general issue ia tendered, it 
waa not necfJssary to do ·so in the instant case for the reason that 
accused pleaded guilty to all the ~'pacifications oi' which he wa.s 
found guilty. , 

It is clear that accused was absent without leave for a 
period or about fifteen days. His_ commanding officer said he was 
given permission to be away on the night of l3 September 1943 but 
was to return to duty a ti 1000 on 14 September 1943. His testimony 
regarding the morning report shows that the entry therein is of 
absence without leave at 1000 on 15 September 1943. The natter is 
of no moment because by his plea of guilty accused admitted the ab
sence as alleged in the Specification. 

It is also evident that accused presented a check for cash
ing and received $30.00 therefor at a'branch of the Bank of A.~erica 
other than the branch in which he pretended he had an account when, 
in fact, he had no account in any branch of the bank within Los 
Angeles County. While the testimony shows a transaction indicating 
that accused had I1Bde an assignment of his pay to a branch of the· 
Bank of America, evidence to the effect that it was not a deposit 
but presumably a loan, while quite properly excluded as hearsay, 
indicates, when considered in the light of the' guilty plea and 
accused I s failure to explain the transaction, that there were no 
funds on hand in any branch of the bank with which to honor the 
check, and that accused knew there were none when he tendered the 
-check and- tm.t there would be none when it was presented for payt00nt. 

The evidence regarding ~cification 2 of Charge II would 
have been wholly insufficient to support the finding.had accused. 
pleaded not guilty. There was no showing that the check was tendered 
by accused to the payee or that any value was given therefor by 
anyone. Yet, although these essential elements of the offense were 
not proven, again accused's plea. is, of itself, sufficient to support 
the finding. 

_Regarding Specification 4 of Charge II, there can be ·no 
question about the drunken condition ·or accused at the time and 
place mdicated. He -was in such a state that he could not be aroused 
and had to ·ba carried out. A heavy odor oi alcohol -was on his 
breath. Though the stipulations did not show that accused :was in 
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uniform it is apparent that he was so clothed as the enlisted member 
of the military police who found accused in Johnnie I s Waffle Shop 
spoke of him as a 11 lieutena.nt 11 though he had never seen him before. 
Accused was charged with this -offense under Article of War 95 but 
pleaded guilty to the Specification, excepting the words "and dis
orderly" and not guilty to the Charge but guilty· of a violation of 
Article of War 96. The court found him gullty of the Specification, 
with the exception, and guilty of a violation of Article of War 95, 
as charged. This the court bad a right to do. Drunkenness alone 
may constitute a violation oi.' Article of War 95 where it is alleged 
as the sole offense and is unaccompanied by any allegation or proof 
of disorderly conduct (sec. 453(12), Dig. Ops. JAG 1912-40). Accused 
was not only grossly drunk to the state of helplessness but exhibited 
his condition in a public restaurant, lflule in uniform, and such 
conduct is disgraceful and dishonorable. 

A!i to the Specification and Charge III it TBs shown that 
accused, 'While an officer borrowed $20 from an enlisted man in his 
command. This is a well-recognized offense under Article of War 
96 (sec. 454, 19, Dig. Ops. JAG, 1912-40). 

6. Records of the War Department disclose that _accused is 22 
years of age, was born in Snyder, Texas and attended eight ye~rs of 
grammar and one year of high school. He was a salesman until he 
attended the Infantry School at Fort Benning, Georgia, from which he 
was graduated as a second lieutenant, Infantry,· ai 18 November 1942. 
He was called to active duty on the same day, assigned to Infantry 
Replacement Training Center, Cillllp \'J.olters, Texas, and was ·1ater 
assigne~ to the 140th Infantry, Sacramento, California• 

. 
7. The court was legally constituted and had jurisdiction of 

the person and each offense charged. No errors injuriously affecting 
the substantial rights of accused were committed during the trial•. 
The Board of Review is of the opinion tbat. the record of trial is 
legally sufficient to support the findings of guilty and the sen
tence and to warrant confirmation of the sentence. A sentence of 
dismissal is mandatory upai conviction of, a violation of .Article ot 
War 95 and is authorized for a violation· of Articles of War 61 and· 
96. There is no limit of ccn!inement that may be imposed on an 
officer under either Article of War 61 or 96.· 

~.....::;...i.:·-~...........:-.....i:...-..a.,.~-----' JU;dge Advocate• 

.... 
L 
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1st Ind. 

War Department, J .A.G.O., l GNOV 1943 - To the Secretary or war. 

1. Herewith transmitted for the action of the President are 

the record of trial and the opinion or the Board or Review in the 

case of Second Lieutenant Forrest w. Hedges (0-1300322), 140th 

Infantry. 


2. I concur in the opinion of the Board of Review that the 

record of trial is legally sufficient to support the findings and 

the sentence and to warrant confirmation thereor. I recommend that 

the confinement be remitted and that as ~hus modified the sentence 

be confirmed and carried into"execution. 


3., Inclosed are a draft of a letter.for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, 

T. H. Green, 
Brigadier General, u. s. Army, 

Acting The Judge Advocate General. 

3 	Incls. . 

1 - Record or trial. 

2 - Dft. ltr. for sig. ·s/w. 

3 - Form of action. 


(Sentence confirmed but confinement·remitted. G.C.M.O. 20, 8 Jan 1944) 

should such action met with approval. 
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In the Office 	or The Judge Advocate General 
Washington, n.c. N• O. , 
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1 3 DEC l943SPJGH 
CM 242950 

UNITED STATES ) · EIGHTH SERVICE COMMAND ' 
) ARMY SERVICE FORCF.S · 

v. ) 

Private GEORGE A. DAVIS 
(14067938), Company A, 614th 
Tank Destroyer Battalion; 
Private JOSEPH WASHINGTON 
(32114213), Headquarters 

) 
)
) ' 

) 
) 
) 

Trial by o.c.y., convened at 
Camp Hood, Texas, 21 and 22 
September 1943. As to each: 
Dishonorable discharge and 
total forfeitures. As to 
Davis, Jeffcoat and H• 

Company, 758th Tank Bat
talion; Private ROBERT . 
JEFFCOAT (34245698), Truck 

) 

~ 
Washington: Confinement for 
lifeJ and as to J. Washington 
and Burke: Confinement for 

Battalion, Tanlc Destroyer 
Center, Camp Hood, TexasJ 
Private HENRY WASHI:OOTON 

. 

) 
) 
) 

thirty (JO) years. 
Penitentiary. 

(34406496), Company C, 827th ) 
Tanlc Destroyer BattalionJ ) 
and Private CLARENCE BURKE ) 
(12128711), Company B, 758th 
Tank Battalion. 

) 
) 

-~V.wl b7 the BOARD CF.REVI&t 
DRI'Vra, LOT'IERHCS and IIUSCOLL.,Judge Advocates 

. /. 	 . 
. 1. Th• record of trial in the -case of the soldiers named above has 

been examined by the Board of Review. 

2. The accused were tried on the follOll'ing Charge and Specification: 

CH.A.ROE: Violation of the 66th Article of War. 

Specification: In that Private George A. Dans, Com~ ·A, .· 
1 614th Tank Destroyer Battalion; Private Joaeph Washington, 
Headquarters Compaey; 7S8th Tanlc BattalionJ Pri:n.te Robert · 
Jeffcoat, Truck Battalion, Tank Destroyer Ce~ter, Camp 
!Iood, Tu:asJ Private Clifton T. Glover, Com.pl.IQ" D, Truck 
Battalion, Tanlc Deetroyer-..Center, Camp Hood, TexasJ , 

- Prl.T&te HenrJ" ll'ashingtcn, Company C, 827th Tanlc Deatrq,er 
. 	 ' 
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Battalion; Private Clarence Burke, Compaiv B, 758th 
· Tank Battalion; and Private Westley Golds., Company c, 

827th Tanlc Destroyer Battalion, acting jointly and in 
pursuance of a common intent, did, at Ce.mp Hood, Texas, 
on or about 23 August, 1943., cause s. mutiny in the 
Camp Stockade, Camp Hood, Texas., by urging the 
prisoners confined in said Camp Stockade concertedly to 
refuse to obey the lawful orders of Major Lester J. 
f.iri..g, their superior officer, to asser~le for a forma
tion, with the intent to usurp, subvert and override, 
for the time being, 1awful military authority. 

Each accused pleaded not guilty to arrl was found guilty or the Speci
fication and Charge. Evidence of previous convict.i:ons of ea.ch accused _ 
was introduced. The accused were sentenced to dishonorable discharge am 
total forfeitures., and to confinement at hard labor as follows: accused 
Davis., Jeffcoat and H. Washington each for life, and accused J. 
w1shington and Burke each for thirty years. The reviewing authority, as 
to each accused, approved the sentence and designated the Urdted States 
Penitentiary, Leavenworth, Kansas, as the place of confinement. The 
rec'ord of trial was forwarded for action under Article of War ,50,. 

'l'he Board has held the record of trial legally sufficient in the 
case of two other accused (Private Clifton T. Glover (12091187), Compacy 
D, Truck Battalion, Tank Destroyer Center, and Priv~te Westley Golds 
(33170769), Company c, 827th Tank Destroy~r Battalion), jointly ;tried 
with the· accused named above. As to these two accused it was not necea
sary to prepare a review. 

3. The evidence for the prosecution is substantially- u follows, 
On 23 August 1943 there were about 70 or 75 colored prisoners in the post 
stockade at Camp Hood, Texas, and a number of 1¥bj_te prisoners. 'lbe two 
groups occupi'ed separate barracks. During noon roll call that day Private 
Clifton T. Glover failed to step up in line. Sergeant Robert o. Murphy, 
'Who was sergeant of the g,.ard at the stockade• "jerked him back in line•. 
That afternoon Sergeant Murphy put Glover "on the rock pi.le• until about 
4:45 p.m. After supper each day it was customary for the prisoners to 
assemble :ror· drill at 6:00 p.m., upon sounding of a bugle. On 23 August 
the prisoners knew they were to get an extra hour or drill. At 6t00 p.m. 
that day Sergeant Murphy ordered the bugler to blow assembly, entered the 
stockade, and stood in front of the place where the prisoners were to 
fall in. NQ one was present except Sergeant Murphy. The bugler, about 
25 yards from the barracks, blew the call 1n the same manner as usual, ·, 

'loudly. 	 Previously the prisoners had been "falling out regularly 'When the 
bugle was blown". Cn this occasion, the white prisoners "fell in at the 
double and just a few colored boys•. Sergeant Murphy noticed •a bunch in 
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the front of the barracks•, and lrhollered• in a loud voice, from a 
point ·about 50 yards from the colored barracks, nFaJ.l. in on the double•. 
Five or six :men came out of the barracks. He moved up to about 12 
yards from the barracks and called, in a loud voice, "Fall out•. some· · 
of the men came out but the rest paid no attention to him. J.t this 
the Se:rgeant Murphy observed the men inside the barracks, talking. 
among themselyes, taking the beds apart, and removing the Rhed con
necting rods•. (These rods, used to .. connect the upper and lower parts 
ot double bunks, were made of metal, about 27 inches long, about an 
inch and a quarter 1n·d1ameter and weighed.about three am a ha:1-f' 
pounds each). Sergeant Murphy realized that •trouble had started", went 
back to the gate of the stockade, and called for the officer of the day. 
He also told the supp]¥ sergeant to get "all his guns and ammunitiai 
reacty•, and. told the mUitaey police sergeant to call out all the men 
a'?!lable and bring them daam CR. 7-11, 16, 181 43-44, 207-209). 

- . 	 .. 
In about ten minutes some military policemen, armed with night 

. sticks, &lTi.Ted outside the stockade. · .lbout five minutes later, Major 
Lester King, provost marshal at Camp lioqd, am.ved. As a part of' hi• 

· 	 duties Maj er !.'ing had 8Upervi.,ion of the military police and the 
maintenance of law and.order at Camp Hood. On the night of 23 August 
he had epecif'!c.e.J.q accepted responsibility :tor the post prisoners in the 

· absence ot the prison officer. When llajor King arrived at the stockade_ 
and learned what had happened, he had Sergeant Murphy march the men who 
had assembled .for drill, into the lcitchen compound. Major King then went 
into.the stockade, followed by 5 or 6 military policanen carrying gas 
grenades, and proceeded to the colored barracks, llbere he could see men 
moving around inside. From the root or the barracks steps, he ordered 
11Fall out•.Clear this building out• and then repeated "Fall.out•. 
Major King "Yelled• t.he order with all the volume he had. 'No one came 
out ot the barracks. He then directed the military· policemen to use .. 
gas· to. empty the building, which they did. About a half minute later 
the prisoners came out of the rear door of the·barracks, in single· file, 
and formed a •round group". Accused were among those llho came out ot 

· the ban-&cka at that. time. When most of the prisoners were out Major 
,King gave an·order to f'all in, but they did not obey. He then raised 

· ·· his pistol,, and. stated a"F'all in. This is _the last time I am going 1;o 
· do it•. Thel"eupon they •.tell in• in a military manner (R. 11-12, 20-23, 
36, 39~0, 45-52, 5S-?6, .2oe-209). · _ 

· . · . There were 47 men in the ~cks when Major. King· ordered them 
to ccme out and all but two came out at the same time. Nearly all ot · 
then carried bed connecting rod.a. Major King sent men into the barracka 
to bring oat the other two priacners,. llhen the men fell in at the second 

I• 	 . 
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order 0£ Major King they still had the cor..necting rods in their hands. 
He ordered them to throw them down, which they did, then had them lie 
down 0~1 the.ir faces. The connecting rods were gathered up and thrown 
over the fence. Thirty-seven connecting rods were picked up there, 
nine were found just inside the door of the barracks, and one else
where in the building (R. 12, 14, 23-25, 33-36, 42). . 

A number of prisoners in the group, who testified for .the 
prosecution, stated that the men were upset on the afternoon of 23 
August 9ecause they thought Glover had been given a beatingJ that they 
did not hear the _bugle, nor Sergeant Ml,lrphy 1s order, nor Major King's 
order, prior to the time they were out 0£ the building; that tha men. did 
not remove the bed connecting rods until they observed military policemen 
outside with nightsticks; and that the men came out of the building when 
they learned that gas was to be used, and be.fore it was actual]Jr Whld 

(R. pl, 64-65, 67, 12-13, 75; 81, ,89-92, 98, 102-104, 107-109, lll, 
114-il6, 121, 123, 126, 128, 135, 138, 152, 157, 159, 167, 112, 175-176, 
180-181, 186, 194-19.5, 197, 199, 203). 

The activities of the several accused in connection with the 
disturbance were shown as follows: 

.Accused Davis: 'When the bugle blew and cne of the prisoners a&id 
he was going to •tall out•, Davis, who was standiz:g at the dogr 'With 
•one ai' these iron clllbs•, said "Ain•t nob~ going to tall out•J he was 
the "first one• to "tear down" his bed; be was walldng around downstairs 
with a "bed coupling" in his hand; he was standing at one of the ~oors 
and closed the screen; he prevented a prisoner from leaving.the barracks 
after Major King gave the order to fall outJ he said·he was not going to 
fall out; and he s~d nobody was going out (R. 62-63, 68, 71, 77-79, 81-8.3, 
100-101, 10.3, 10,, 122, 127; 1SO, 153, 163, 173, 178, 187). · . 

Accused Joseph Washington& ~t supper time when sneral un 
were talking to Glover., he said he ttwun •t going to fall out to drill"; 
at drill tiae he was one oi' several men llho stopped a prisoner who 11&8 

going out to drill and made him "go back"; he had a bed connecting rod 
in his hand; he attempted to use one or 11those clubs•; he seemed to be a 
leader; and he was one ai' several who said "what they 110uld do to the· 
first cne that break out of the barracks• (R. 87-89, 92-95). 

. Accused. Jeffcoat: Aboat supper time 'When several men were talk
ing to Glover, he said he Rwasn•t going to !.all out to drill"; at drill 
time he was one of several men who stopped a prisoner who was going out · 
to drill and made him •go back•J when Sergeant Murphy gave t.he order to 
fall out, Jeffcoat was standing nat the porch• and immediately turned· 
and went back; he was down in the "front end rlt.h the other bo7S• • he 
had a bed connecting rod in his handJ he seemed to be. a l.891er; h: na 
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one of several who said etwhat they would do to the first one that break 

out of the barracks"; he . said "'when the bugle blowed we was not to fall 

out th.at evening", "Vfe -should all stick together" arrl that "if anybody 

went out they would knock their bra.ins out with a pipe• (R•. 17, 79, 87-89, 

94-9S, 101, n2, 116, 118, 122, 136, 138, 219-220). 

Accused Henry Washington: He said "they weren't going to fall 

out•; right after supper he ~aid 11Let•s stop all this stuff" and "you are 

not supposed to drill two hours•; he stood at the back door and would not; 

let anyone out; he said •if anybody goes out he will get hit by one of · 

these bed posts"; he nstarted out talking and the other boys came up in 

the huddle•; he instructed accused Davis to stand at the front door; 

'When "they heard th~ siren•, and said "That is tear gas", he said "There 


. ain't but two out there; let them come in and we will take care of them"; 
he said they were going to beat Sergeant Murphy and •sergeant Fry• llith 
the bed rods; he •tore up11 a·bed; he had a bed rod in his hand; he 
stopped a prisoner on his way to drill; he seemed to be a leader; he 
said •Those that are falling out. will know the consequences•; and he ad
rlsed a prisoner not to go out and said to another "No need. falling out• 
(R. 61, 64, 68, 10-13, 77-78, 80-81, 83, 87, 89, 93-96, 118, 123, 1.36, 1SO, 
163, 173-174, 178-179, 186,, 196, 221) •. 

Accused Burket He was •talldng to them•; he had a bed rod in his 
_hand; he wa.s one of the first to tear up his bunk; and he said 11 they was 
going to get the boy that was in the Training Brigade•, "Not fall out, and 
then stay in", because •they said they was going t9 stay in•. He made a 
written statement (Ex. B) after being warned of his rights; .in which he 
stated that he •felt that if we all stayed in we were all going to get the 
same punishment, we all £ii§ clubs but we were not going to do anything 
except bluf't, we were not going to take a beating if they came in" and . · 
that he •took one of. the pipes off the noor but did not tear ·up any of 
the beds•. He denied that he took a leading ~t (R. 31-32, S1, 59, 11, 
81, BJ, 197, 223). 

' 

· · 
' ' 

4. · For the defense., Second Lieutenant; Kermit Smith, prison officer, 

identified the punishment book, in which there were entries showi~ that 

several priso~ers, including accused Jeffcoat, H. Washington and Burke, 

were put on an extra work detail on 26 August because of •riot• on 23 

August. When Lieutenant _Smith instructed the sergeant to make up the 

detail he told .him to include some of the men •involved in the riot• 

(R. 210-218). 


, The accused elected to remain silent (R. 224). 
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5. The evidence sho~·that at 6:00 p.m. on 23 August 1943 the bugle 
was blown for drill in the stockade at Camp Hood, Texas,. as was customary. 
The call was sounded loudly and' in the· usual manner. In the past the 
prisoners had always responded promptly. On this occasion, the white 
prisoners came out of their barracks on the double, QU.t only a few colored 
prisoners ca.me out of their barracks. The sergeant of t.he guard, Sergeant 
Robert o. UUrphy, who had posted himself at the place f6r assembly, then 
gave an order for the remaining prisoners to fall in on the double. He 
was about 50 yards from·the barracks and gave.the order in a loud voice. 
He moved up to about 12 yards f'rom the barracks and repeated the order in 
a loud voice. Only a f'ew men responded. Sergeant Murphy could see the 
men inside,. talking, dismantling their bunks, and removing-three and a 
half-pound metal connecting rods which were used to .fasten the upper and 
lower bunks together. He then called for ·assistance. · 

. ' . 
In a few minutes., Major Lester King, provost marshal, arriTed, 

as well as several milltary policemen. Major Killg nnt to the steps of 
the barracks and "yelled" an order for the men to come out. He repeated the 
order, but no one.responded. He then ordered same·of the military police
men present, mo had gas grenades, to use gas to clear the building. This 
they proceeded to do. About; the same time, the prisoners came out of the 
back door am stood in a group. Most of them were arm~d with bed con
necting rods. Major King orc.k•red them to fall in but they did not obey. 
When he repeated the order and threatened them with. his pistol~ they fell 
in. He the.n required them to throw down the rods and lie down on the 
ground. Forty-seven men came out of the barracks (45 in a group and two 
later). Thirty-seven rods were picked up on the ground, nine near the 
barracks door, and one els~where in the building. 

Mutiny imports collective insubordination and necessarily in• 
(:ludes some combination of two or more persons in resisting lawful mili
tary authority. The concert of insubordination contemplated in mutiny 
need not be preconceived nor is it necessary.that the act of insubordina
tion be active or violent. It may consist simply. ui · a persistent ancl qcn
certed refusal or omission t·o obey orders, or to do duty, with an in
aubordina.te intent. The intent which distinguishes mutiny is the intent. 
to ~aist lawful authority in combimtion ld.th others. The intent to create 
a ntiny' may be declared in words, or, as in all other cases,· it may be 
interred from acts done or from the surrounding circumstances (MGM, 1928, 
par. 136,!)• Under the accepted definition, it is clear that a muti~ 
existed at the post stockade at Camp Hood on the afternoon,of 23 August, 
when 47 prisoners, acting collectively, disobeyed the call to drill i,,. 
bugle, disobeyed the order of the sergeant of the guard to fall in £or 

I 
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drill., armed themselves with metal bed rods, and disobeyed the order 

of the provost marshal to come out of their barracks., as well as his 

first order to fall in, after they had cane outside. A. clearer case of 

mutiny coul.d hardl.1' be imagimd. · 


• 

1he accused were ammg the prisoners participating. It mar 


be th.at some men in the barracks did not join the muti07, and remained 

.inside only bec.ause of fear that tbe mutinous prie<mers would harm. them 

if they attempted to go out. However, the accused were not in tha1; 


· category. All five were shown to have been armed With bed rodaJ · all 
except Burke actively pre'V811ted other prisoners from leaving the bar
racks for drillJ and Burke was one or the first to •tear 11,p his bunk••. 
The ccnduct of accused not only- showed that they were ~iea to the. 
mutiny, wt also that they- were active:cy,· inciting and causing. the 
rebellious acts of· the entire group, both b7 their words and deeds. The 
mu.ti~ was a contimioua event from a t1lle prior to aix otclock drill 
until·the men submitted to the second order of Major King, outaide tbe 
,barracks., to fall in. W. mutinous acts of the accused dlD"'ing that period 
tended to 1ncite and stir up further rebellion, culldnatiDg in the dis
obedience of Major King•s order to come out, given in a load voice from 
the barracks steps. · · 

. !'/ . 

6. The court was legally constituted. No errors injuribuslr af
fecting the subst8l,ltial rights of the acC1JSed were canmd.tted during tbe .. 
trial. In the opinion of the Board of Review the record of trial· 1a le-· 

. gally sufficient to ·support the findings or guilt7 and the .sentence. 
Confinement in a penitentiary is authorized by the.42nd Article ot War tar 
the offense of mtiey. · · ,. " 

, Judge .ldYocate 
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W.i;R DFJ)ARTI1ENT 
Arrr.:y Service Forces 

In the Office of The Judge Advoc~te General 
Washington, D. c. · 

···,Y. () (239) 
2 9 DEC 1943 

SPJGH 
CH 242967 

UNI-TED STA.TES ) 9TH ARMORED DMSION 
) . 

v. ) Trial by G.c.M., convened at 
) Camp Ibis, California, 8 

Second Lieutenant VITLLIAM 
o. HELTON (0-1287711), In
fantry. 

) 
) 
) 

October 1943. Dismissal, 
total forfeitures and con
finement for ten (10) years. 

OPINION of the BOARD OF REVIEW 
DRIVER, LOT'IEP..HOS and CLEMENTS,Judge Advocates. 

---------~----
1. The Board of Review has examined the record of trial j_n the case 

of the 1officer named above and submits this, its opinion, to The Judge 
Advocate General. · · 

2. The accused was. _tried upon the following Charges and Specifica
tions: 

CHARGE I: · Violation of the ·58th Article of War. 

Specification: In that 2nd Lt. WILLIAM o. HELTCN, Company "E", 
52nd Amored Infantry Regiment, did ~t Banning, California, 
on or about 13 August 1943, desert the service of the United 
States a.nd did remain absent L11 desertion until he was 
apprehended at Los Angeles, California on or about 27 August 
1943. 

CF.ARGE II: Violation of the 95th Article of Wa,r~ 

Specification 1: In tha.t 2nd Lt., WILLIAM o. HELTCN, Company "E", 
52nd Armored Infantry Regiment, did, at Las Vegas, Nevada, on 
or about 7 August 1943, rlth intent to defraud, wrongfully and 
unlawfully make and utter to the El Cortez Hotel a certain 
check in words and figures as follows, to wit: 
TO: Central National Banlc, August 7, 194) 

Junction City, Kansas. 

Pay to the Order of El Cortez Hotel $10.39 
... Las Vegas, Nevada 

Ten and 3 9 /100 Dollars 

Wi11i am o. Helton 
A.P.O. 259,% Post.master 
Los Angeles, Calif. 



--------------
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and by means thereof, did fraudulently obtain from .the El 
Cortez Hotel services. in the amount of $10.39, he, the said 

• 	 W'.ILLIAll o. HELTON, then well knowing that he did, not have, 
and not intending that he should have sufficient. funds in 
the Central National Bank, Junction City, Kansas for the 
payment of aaid check. · 

Speci.f.'ication 21 In that· 2nd Lt., WILLIAM: o. EELTW, Company· 
· "E•, 52nd Armored Infantry Regiment, did·, at tas ·:V~gas, 

Nevada, on or about 2 .A.ugust 1943, rlth intent to defraud, , 
wrongfully' and lmlawf'ull.y make and utter.to the El Cortez 
Hotel a certain check in words am figures as ·follows, to· 
witl 

· TOz Central National Bank; 
Junction· City-, Kansas.· 

·' 

· · 
August 2., 194.3 

pay- to the order of El Cortez.Hotel $50.00 
Las Vegas,· Nevada · 

Fifty and no 100 	 Dollars 

William 0. Helton 
9.32 E•. Hattie St. 
Ft,. Worth, T-exas. 

and by means ·thereof, did fraudulently obtain from the El 
.Cortez Hotel the sum of $50.00, he, the said WJTJJA\( o. HELTON, 
then well knonng that he did mt have, and not intending that 
he should.have sutf'icient funds in the Central National.Baruc, 
Junct~on City, Kansas for the payment or said check. 

• 	 ' '-' I 

Specification 3a In that 2nd Lt., WTT,TJAM Q. HELTON, Company- ttE•, 
· 52nd Armored Inf'antry Regiment, did at. Camp Ibis, California., 

o~ or· about l5 July 194.3, with intent to defraud, wrongfully. 
am. unlawtull.y" make and utter. to The~ Of!icer•a lless, 52nd 
Armored Infantry Regiment, a certain check in words and, 
.figures.as .f'ol101rs, to witi ' 

·July 15 
Junction City, Kansas.~ 1943 

Central National Bank 

Pay- to the Order or .Cash ' 	 - $.$.00 
------------- I 

· ·Five· an:i no 100 · 	 Dollar&----------------~ 
William 0. Helton 

Co .E S2nd ~I.R. 
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and by means thereof,. did fraudulently obtain from the 
Officer's Mess Fund, 52nd Armored Infantry Regiment, the 
sum of $5.00, he, thE; said WILLIA.'M: o. HELTON, then well 
knowine that he did not have, and not intending that he 
should have sufficient funds in.the Central National 
Bank, Junction City, K~sas for the payment of said check. 

Specification 4: In that 2nd Lt., WILLIAM o. HELTON, Company 
nEn, 52nd Armored !nfantry Regiment, did, at Los Angeles, 
California, on or about 28 Aueust 1943, with intent to de
ceive T/4 Paul L~ Foreman, military policeman, Hq Co., 524th 

, M• p. Ba:ttaµon, who was then in execution of his office, 
officially state to said T/4 Foreman that, ttI am not A.W.Q.L., 
but am on official leave", or words to that effect, which 
statement was known by 2nd Lt., WILLIAM o. HELTON, to be 
untrue in that Lt. HELTOI had not been granted official leave 

.for the period in question~ 

.Specificati~n 5:. In that 2nd Lt., WILLIAM o. HELTCN, Company "E•, 
52nd Annored Infantry Regiment, did, at Los Angeles, Cali 
fornia, on or about 28 August·1943,-w1th intent to deceive 
2nd Lt.-, WILLIAM O. HELD, C.M.p., Suite .600, 411 So. Main 
Street, Los Angeles, California, who was then in execution of 
his,office, officially state to said 2nd Lt. HELD that, "I 
am not A.w.0.1., but aTD. on official leaven, o·r words to that 
effect, which statement· was known by 2nd Lt., WILLIAM o. 
HELTON, to be untrue in that Lt. HELTON bad not been granted 
official leave for the period in question.·, 

He pleaded not guilty to and was found guilty of all Charges and Speci
fications. He was sentenced to be disinissed the service,.to forfeit all 
pay and allowances due or to become due, and to be confined at herd labor 
for ten years. The revi8"ing authority approved only so much of the 
findings of guilty of the Specification, Charge I, and Chs.rge I as in
Yolves a finding of guilty of absence without leave,._ in violation of the 
61st Article of War, approved the sentence, and fo:nrarded the record of 
trial for action u~er the 48th Article of war. · 

..3. The evidence for the prosecutions 
~ 

a •. Specification, Charge I (desertion--approved finding of 
guilty of-absence without leave in violation of the 61st Article of War; 
Specifications 4 and 5, Charge II (false official statements): An 
extract copy (Ex. A) of the Extract Admission and Discharge Sheet, Slst 
Evacuation Hospital, where accused had been admitted as a patient, showed .. 
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accused •dropped" from·the 'hospital as of 13 August 1943, as being 
absent without leave. About 27 August 1943, Technician Fourth Grade 
Paul L• Foreman, of the Military Police, Los Angeles, California, 
was directed to trace accused. He located accused at a dinner party 
in the "Coconut Grove0 at the Ambassador Hotel and informed accused 
that he was wanted for absenpe without leave and for passing some bad 
checks. They proceeded to the office of the hotel manager. Accused 
"clai~d" that there was some mtstake, that he "wasn't absent without 
leave", and . that he was "on official leave". Foreman .then took accused 
to the Provost Marshal's office in Los Angeles, where he was questioned 
by Second Lieutenant William O." Held, Assistant Provost Marshal. In 
response to questions by Lieutenant Held with reference to being absent 
without leave end passing worthless checks, accused stated that "he was 
not absent witl'x>ut leave", that _he had pt9.ssed no bad ~hecks am that he 
was not in any sort of trouble. When Lieutenant Held confronteq. accused 
with certain information ~lative to the fact that •he was wanted", 
ac~used suggested that they talk it over alone as he had information he 
·wanted to 11get off his mind•. Accused was then taken into a private 
office and IJ.eutenant Held heard his story. The Provost Marshal had 
previously received a picture of •a:ccused and information that he was 
absent without lea:ve, and aecU8ed wa.s on the 11wa.nta list. When Foreman 
saw.him, accused.-.ras neatly dress-ed in "suntan gabardine" unifonn, 

. showed his •,1.a.o.n card, and ma.de no attempt to c.onceal .his identit7 
(R. 91 12-18). . · 

b. Specifications 1 and 2, Charge Ila Captain Donald J. Russell, 
investigating officer; identified t1ro checks (Ex. B) which had been de- ·· 
livered to him by the auditor of the El Cortez Hotel. One che~ (Spec. 
1), dated 2 August 1943, in the amount of $50, ns made payable to the 
order of El Cortez. Hotel, Las Vegas, Nevada, _am the other (Spec. 2), 
dated 7 August 1943 in the amount of $10.39, was made pa,-able to the 
order of the same payee. · Both checks were drawn on Central National Bank, . 
Junction City, Kansas, and were signed "William o. Helton•. On cross- · 
examination Captain Russell testified that in the course of his activities. 
as investigating officer he received a letter stating that accused had 
some checks returned."insuffieient funds•, and testified that he was 
advised by "Mr. Alexa", auditor of the El Cortez Hotei, that the checks 
had been returned •1naufticient funds", and that· the hotel bill for which 
one of the checks was rendered remained unpaid. Attached to both checks 
were documents trom First National Bank of Nevada, showing the checks.to 
be "NSF, (R. 9-11). . . 

~· Specification 3, Charge II1 First Lieutenant Thoma.a Harley, 
in charge of the Regim.e~tal Officers Club of the 52nd Armored Infantr,y _ • 

• 
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Regiment, identified a. check (Ex. C), drawn by accused on Central National 
Bank, Junction City, Kansas, dated 15 July 1943 in the sum of $5, payable 
to the order of Cash. The check had been cashed at the Officers• Club by 
accused and was given to a "wholesaler" in Las Vegas for merchandise pur
chased by the club steward. ·The check was first called to the attention · 
of Lieutenant Harley when it was brought to him by the steward, accompanied 
by a letter from the "wholesaler" explaining that the check .11had been sub-· 
mitted to the bank twice and had been returned for lack of funds". The . 
check bore a notation from the Federal Reserve Bank of Kansas City that the 
item had been returned unpaid a second time am. would not be handled again 
by the bank. It was stipulated that :Mr. H. w. Jacobs, President Qf Central 
National Banlc, Junction City, Kansa~, would testify that accused "has car~ 
ried a checking account with us f_or a number of months", that on 15 July 
.1943 his accotmt "showed an overdraft of $3.66n., that on 20 August 1943 
it •shaJed e.n.overdraft of $83.8311,- and that at the close of business on 1. 
October 1943 it "still shows an overdraft of $83.83n (R. ll-12., 18). 

4. For the defense: · Accused te'stl.fied that he entered the 99th . 
EV&cuation Hospital, Goffs, California, about 9 August, remained there about 
eight days, and was transferred to the 41st Evacuation Hospital., Needles, 
California. After three days there, he was sent to the 51st Evacuation 
Hospital, Banning, California.

. 
He had a "strep• throat and was examined for 

' 

tuberculosis •. Officer patients in'th.e 51st Evacuation Hospital were allowed 
passes to go into town from three o'clock in the afternoon witil nine or ten 
o • clock :in the ·evening. While at the hospital accused had such a pass and 
went to Los Angeles, a distance of about seventy miles, without informing 

\ 	 the hospital authorities of his intended.destination. He registered at the 
Clark Hotel under his own name, gave the 51st ~acuation Hospital, Banning, 
Califorriia,·as his address and later registered at the Ambassador Hotel. 
At the time accused was questioned by Lieutenant Held and _the military police 
they informed him that he was wanted for absence without leave and forgery• 

. · He stated to them that he "had authority- to leave the hospital at the ;time" 
he left. Accused had no intention of deserting the military service and 
left the ~ospital fer "financialn reasons (R. 19-21). · 

With reference to the three checks introduced in evidence, ac- · 
.. cused testified that the $5 check was, •submitted ton the Officers• Club of 

the 52nd Armored Infantey Regiment, that he had personally called Mr. Jacobs 
of the Central National Bank in Junction City, Kansas, long distance, and 
that the latter had agreed to' hold his checks \D'ltil the end of the month. 
With reference to the two checks "cashed at the El Cortez Hotel11 , accused. 
was "under the :impression• that the sum of,$356 had been ·deposited in the 
bank. to his account by his wife. · While on emergency leave at Fort Worth, 
Texas, he had given her that amount to deposit. At tpe time he cashed these 
checks he had 'reason to believe he had money in the bank and had no intent 
to defraud or. make a false _check (R.21-22). · 
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On cross-examination and examination by the ccurt, accused 

stated that he had returned from leave on JO July and had entered the 

99th Evacuation Hospital about two days later. He admitted that he was 

ebsent without leave from the hospital from about 13 August to about 

27 August, and,that he was apprehended. Accused was in Los Angeles 

~uring this period for the purpose of borrowing money to take care or 

debts that had accumulated due to family troubles. He did not recall 

that he sa.5.d he was not absent without leave, at the time of his appre

hension. He stated that he was_ asked whether he had official authori.ty 

to leaye the hospital nat the time" he left, and replied "I did have 

at the time I left •••.• which naturally did not cover any certain 

period. of time" (R. 22-26). · · 


With re!erence to the checks, accused stated that·he cashed 

one at the El Cortez Hotel shortly after his return from leave, and 

gave the $10.39 check to the hotel in payment .:for a room lihile he was 

"on pass" from the hospital. He had given his wife $356 to deposit in 

his account while he was on .leave in Fort Worth, and believed that the 

money had been deposited. Although he and his wife had_had a •slight 

disagreement" and had not lived together for seven months, he had •all 

reason" to believe she would deposit the money. He though~ that he 

learned that the money had not been deposited while he was in the hos

pital at Needles (R. 24-28). 


. 5. a•. Specification, Charge I: It is shown by the evidence and 
.admitted in the· testimony of accused that· he was absent lfithout leave 
from about 13 August to about. 27 August 1943, when he was ·apprehended 

· by militar«.r police ,in Los Angeles, Cali!~ffl1-a. . · 
/ 

b. Specifications 4 and 5, Charge II: At the time accuJed was· 
· apprehended he was informed by Technician Fourth Grade Paul L. Foreman 

that. he was wanted for being absent without· leave. Accused stated that 
he was not absent without leave but was on 11official leave". · When ac
cused was taken to the Provost M,arshal 1 s Office and questioned by. the 
Assistant Provost Y;.arshal, Second Lieutenant William o. Held, who informed 
him that he was wanted for being absent without leave, accused stated · 
that "he was not ·absent without leave". Lieutenant Held and Sergeant 
Foreman, in their official capacities as Assistant Provost Marshal and 
Jrllitary policeman respectively, were acting in the execution of their 

·office 'When questioning accused. The statements ms.de by accused were 

obviously intended to mislead arrl to affect the official action of. the 

military police and Provost Marshal, and constituted the type of un

becoming conduct contemplated under the 95th Article of War (Winthrop's 

Military Law and Precedents, Reprint, p. 713)• 
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c. Specifications land 2, Charge II: The evidence shows, by 
admissions in the testimony of accused, that on 2 August 1943, he cashed 
a check at the El Cortez Hotel, Las Vegas, Nevada, drawn on the Central 
National Bank, Junction City, Kansas, in the sum of $50 (Spec. 1), and 
the.t on 7 August 1943 he issued another check drawn on the sarr..e bank to 
the same payee in the sum of $10.39 (Spec. 2). Accused testified that he 
was under the impression that there were sufficient funds in the bank to 
ta.lee ·c@.re of his checks as he had given his wife $356, when he was on 
emergency leave at Fort Worth, Texas, to deposit to his· account. A 
stipulation introduced :l.n evidence shows that the account of accused with 
the Central National Bank was overdrawn $J.66 on 15 July 1943, $83.83 
on 20 August 1943 and -was still overdrawn $83.83 on 1 October 1943. ,There 
was no coMpetent proof that the checks were not paid. A material part of · 
each of these Specifications is the allegation that accused made and 
uttered the check "then well knowing that he did not have, and not intend
ing that he should have sufficient funds" in the Central National Bank. 
~he evidence does not disclose the condition of his account with the 
Central National Ban1<: between 15 July a11d 20 August 1943, or more speci
fically on the 2nd and 7th of Aucust, the dates the checks in question were 
drawn. The documents attached to the checks to show they were returned 
"NSF" were issued by the F'irst National Bank of Nevada, and are incompetent 
to show the condition of the account with the Cel'!tral Nat.ionaJ. Bank of 
Junction City, Kansas. 

In CM 124572, Hough, it wa.s held that neither the fact that the 
check bore the not ation "proteated for non-payment", nor the fact that the 
check was not paid, nor both together, will constitute evidence that the 
check was worthless when drawn. It is there stated "The worthlessness of a 
check is most easily shown by the sworn testimony of someone 'Who knows that 
the drawer had no account with the drawee bank at the timen. 

The Board of Review is of the opinion that the evidence fails to 
show that acc~sed knew at the time he .issued the checks that they would be 
dishonored or that he intended not to have sufficient funds in the bank to 
cover their pa.Ylnent. 

d. Specification 3, Charge II: The e'tidence shows th3.t on 15 
July 1943; accused made and uttered a check in the sum of $5.00 drawn on 
the Central National Bank, Junction City, Kansas, which he cashed at the 
Regimental Officers' Club, 52nd Annored Infantry Regiment. Tb.ere'was no 
competent proof that the _check was not paid. Although it was shown that 
the account of accused was overdrawn $3.66 on 15 July, accused testified that 
he had permission from Mr. Jacobs, president of the Central National Bank, 
to write checks which would overdraw his account until the end of the 
month. This testimony is inferentially supported by the stipulation show
ing an qverdraft· of $83.83 in the account as of 20 August. (It is also 
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confirmed by a letter from H. vr. Jacobs, dated 1 October 1943, in the 
papers accompaeying the record of trie.l). 

The Board of Review is• of the opinion that the evidence does not 
prove beyond a reasonable doubt an intent to defraud on the part of ac
cused in the issuance of this check. 

6. The accused is 25 years of age. The records of the Office of The 
Adjutc1.nt General show his service as follows: Enlisted service from 9 
July 19hl; a;_)pointed tempora:ry second lieutenant, Army of t.he United 
States from Officer Candidate Sc~ool and active duty, 1.5 Ju~r 1942. 

7. The court was legc1.lly constituted. Ho errors injuriously af
fectinr; the substantial rights of accused were committed during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
insufficient to support the findings .of guilty of Specifications 1., 2 and 
3, Charge II, legally sufficient to support the ap,roved findings of guilty 
of all other Specif:lcations e.nd the Charges, and legally sufficient to 
support the sentence and to warrant confirmation thereof• Dismissal is aui. 
thorized upon conviction of a violation of the 61st Article of 1rar and ~s 
mandatory upon conviction of a violation of the 95th Article of War. 
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1st Ind. 
/ 

- To the Secretary of War.War Department, J.A.G.O., . . 

1 •. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 

Second Lieutenant V(illiam o. Helton (~1287711), Infantry.,, 


2. I concur in the opinion of the Board of Review that the record 

of trial is legally- insufficient to support the findings. of guilty of 


· Specificatims 1, 2 and J, Charge II (making and uttering worthless 
checks), legally sufficient to support the approved findings of guilty of 
all other Specifications and the Charges, and legally sufficient-to support 
the sentence and to warrant confiI'!!l.etion thereof. The accused \'JBS ·absent 
without leave for about 14 days, tenninated by apprehension (Spec., Chg.
I), l\nd upon being apprehended made two false official statements to the 
military police to the effect that he was not "AWOL" but on "official 
leave" (Specs. 4 ~nd 5, Chg. ·II). His conduct throughout the entire 
transaction was such as to indicate that he lacks responsibility and does 
not measure up to the standard of honor and honesty required of an offi 
cer. I recommend that the sentence to dismissal, total forfeitures, and . 
confinement at hard labor fbr ten years be confinned-but that.the.for- . 
feitures and ccnfinenent adjudged be remitted and that the sentence as thus 
modified be carried into execution. 

. ' 

3. Inclo5ed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recommendation made above. 

, 

~n c. Cramer, 
• Major General, 

3 	In("ls. The Judge Advocate General. 
Incl. 1-Record of trial. 
Incl. 2-Drft. ltr. for sig. 
. S/w. . 

Incl. J-Form of action. 


(Findings of guilt7 of Specifications 1, 2 and 3, Charge II, disapproved. 
Sentence confirmed bit forfeitures and confinement remitted. 
G.C.M.O. 102, 10 Mar 1944) 

. 
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Army Servio.e Foroes ,,.

In the Offioe of The Judge Advocate General 
Washington, D. C. 

(249) 

SPJGK 
CM 242988 

2 9, NOV 1943 

U N I T E D S T A T E S 	 ) ARMY AI:tt FORCES 
) CENTRAL FLYING TRAINING COMMA.ND 

v. 	 ) 
) Trial by G.C.M., convened at 

First Lieutenant ANTHONY ) Army Air Forces Bombardier 
A. PAsciurNI (0-663658), 	 ) School, Big Spring, Texas, 
Air 	Corps. ) 16 October 1943. Dismissal. 

) 

OPINION of the BOARD OF REVI:E:l'f 

LYON, HILL and ANDRR~S, Judge Advocates. 


1. The record of trial in ihe case of the officer n&.med above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Juage Advocate General.· 

2. The accused was tried upon the following Charges and Specifications a 

Ciiit..~GE I1Violation of the 95th Article of War: 

Specification ls (Fix:icling of not guilty). 

Specif~cation 2 a (rfi thdrawn by direction of appointing authority). 

Specification 3: (Withdrawn by d~rection of appointing authority). 

Specification 41 In that First Lieutenant, then Second Lieutenant, 
Ant.11.ony A. Pasquini, Air Corps, did, at Army Air Forces Bom
bardier School, Big Spring, Texas, on or about 5 September 1943, 
with intent to deceive Lieutenant Colonel David Wade, officially 
state to the said Lieutenant Colonel Wade that he, the said 
Lieutenant Anthony A. Pasquini, had theretofore paid in full 
a certain obligation owed by the said Lieutenant Anthony A. 
Pasquini to the Officers' Mess, Army Air Forces Bombardier 
School, Carlsbad, New Mexico, in the amowit of ~53.90, which 
statement was known by the said Lieutenant Anthony A. Pasquini 
to be witrue in that he had not theretofore paid said obliga
tion in full. 

Specifi~ation 51 In that First Lieutenant Anthony A. Pasquini, 
Air Corps, did, at Big Spring, Texas, on or about 21 September 
1943, with intent to deceive, wrongfully and Wllawfully make 
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and utter to the Crawford Hotel, Big Spring, Texas, a certain 
check in words and figures as follOW"s, to wit a 

Midland, Texas, September 21, 1943 

THE FIRST NA.TIONi\L BANK 88-235 
in Midland 

Pay to Cash or order $20.00 
_Tw_en_ty...-_&_n_o~/_l_O_o_______________Dollars 

Anthony A. Pasquini 
2nd Lt., A. C. 

and by means thereof did fraudulently obtain from the said 
Crawford Hotel, Big Spring, Texas, the.sum of $20.09, lawful 
money of the .United.States, the said First Lieutenant Anthony 
A. Pasquini then well lcriowing that he did not ha.ve and not in
tending that he.should have sufficient funds in the First 
Na-t:ional Bank of Midland, »idland, Texas, for the payment of 
said check. 

Specification 61 ·(Finding of not guilty). 

Specification 7a In that First Ueutenant Anthony A. Pasquini, 
Air Corps, did, at Big Spring, Texas, on or about 20 September, 
1943, with intent to deceive, wrongfully and unlawfully make 
and utter to the Settles Hotel,· Big Spring, Texas, a certain 
check in words and figures as follows, to wita 

National Hotels 
Big Spring, Texas, September 20, 1943 

On Demand 
Pay to the order or Hotel Settles $20.00 
::.::::'lw::e:n:ty:~:an:d::n:0:/:1:00::::::::::::::::::::::::::::::Dollars
I have the above amount to my credit with drawee free of any 
claims and have authority to ma.ke this draft. 

Through this representation I have obtained above 
amount from :Hotel Settles 

Value Received and Charge to Account 
Anthony A. Pasquini 

TO First National Bank of Midla.m 2~d Lt., A.C. 0-663658 
Midland,. Texas Box 221, AAFBS 

Big Spring, Texas• 

and by means thereof did fraudulently obtain from the said Settles 
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Ibtel. Big Spring, Texas, the sum of .$20.00, lawful money of 
the United States, the said First Lieutenant Anthony A. 
Pasquini then well knowing that he did not have and not in
tending that he S"hould havo sufficient fun.di in-the F.l.rst. 
National Bank. of Midland, Midland, Texas, for the payment or 
said check. · · 

CHA:RGB IIa Violation of the 96th Article of War. 

Specificationa In that First Lieutenant, then Seoond Lieutenant, 
Anthony A. Pasquini, Air 'Corps, being indebted to Captain, then. 
First Lieutenant, James- A. Sprick in the sum of *40.00 for the 
repayment of. a loan, whioh- amount beoame due and payable on 
or about 3 June 1943, did, at Army Air Forces Bombardier School, 
Big Spring, Texas, from 3 June 1943 to about 15 Sept. 1945 dis
honorably fail and negleot to pay said debt. . 

Specifications 2 and 3, Charge I, were withdrawn by direction or the appoint
ing authority·. The accused pleaded guilty to Charge I and Specifications. 
5 and 7 thereof and not guilty to S'pecifioa.tions 1,4, and 6 of Charge I 
and to Charge II and its Specification. He was found not guilty -of Speci
fications 1 and 6 ·of Charge I, and guilty of the remaining Specifications a.nd 
of the Charges. No evidence of pr:,evious convictions was introduced. · He waa 
sentenced to dismissal. The reviewing autho'rity approved the sentence· a.nd. 
forwarded the record of trial for action under Article of War 48. · 

3. Surirnary of Evidence. 

a. Specification 4. Charge I. 
. . 

By reason of three "bad checksn, dated 13, 15, and 15 August, 
respectively, accused owed $153. 90 to the Officers' Club at Army Air Forces 
Bombardier School, Carlsbad, New Mexico· {R.19,201 Exs. 1-6 ). About the 
middle of August accused was transferred to· Big Spring Army Air Field, Big 
Spring, Texas (Ex. 6 ). There. on or about 1 September·, Lieutenant Colonel · 
David Wade, Air Corps• then~·Director ~i' Tra.ini~g, Army· Air Forces· Bombardier 
School, Big Spring. talked with accused about his debts, including those 
arising from the three checks. At that time accused was on duty as a bom
bardier instructor in the school.. Aooused admitted to Lieui.enant Colonel 
Wade that he owed $300. He 111pecifically included' the money owed to the 
Officers•. Club on the three checks. Lieutenant 9olonel Wade told acoused 
to borrow i3oO. from the bank and pay up his obliga~ions. Ao·cused promised 
to pay his obligations within three days. specifioally including the three 
bad checks. Accused did ,pay one of the checks, in the amount o~ $70.40~ 
by money order (R.37,38; Exs. 1,7,8.9)• 

.Four or five de.ys a,i'ter· their talk, Lie:utenant JColonel. We.de met · 
accused "on the F.l.eld" and asked accused whether he had made good the oheoka. 
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Aooused replied that he had~ As a matter of fact the $83.50 represented 

by the s eoond. and third oheoks had ~ot been pa.id· and we.s not paid until 

2 October (R.41; Ex. 9). . · 


Testifying with respect.to this Specifioation, accused admitted· 

the interview on or about l September with Lieutenant Colonel Wade and 

corroborated the latter's testimony regarding the subject matter of the, 

talk (R.38,40,47). The bank would lend acoused .only $100, a.Ild. since this 

would not suffice• accused did not borrow anything. He intended to write · 

his father and borrow from him, b~t he was hesitant to have his father 

know: of his difficulties. He admitted seeing Ueutenant:eo1onel Wade a.t 

the old Officers' Club five or six days after their talk, at which time 

he voluntarily told the colonel that his deb1;,s were being taken ca.re of. 


· Aooused intended to convey the idea that he ha.d. either taken oa.re of the 
three checks or was in the process of doing so.' He did not tell Lieutenant 
Colonel Wade that he had refused to borrow $100 from the.bank or that he 
hesitated to write his father (R.39,40,47,48; Ex. 16). 

b. Specifications 5 and-7. Charge I. 

As noted, acous ed pleaded guilty to these Specifications. The 
prosecution introduced evidence that accused reaeived cash for the two 
checks as alleged and that the checks were dishonored by reason of insuf' 
ficient funds (R.11-17, 20,21,24.25,27,29J Exs. 10,12,15). · On 30 September 
and 2 October, r.aspeotively, accused paid up the amo,unts (R.41~44). . · 

In his testimony, aooused iden~ified the two checks am gave no 
excuse for issuing them. & knew that his bank balance was insufficient to 
cover them (R.41-43). 

c. Specification, Charge II. 

On or about 10 Mly, at Midland Arm:i Air Field, Captain James A. 
Sprick, Air Corps, Army Air Forces Bombardier School, Big Spring, Texas, 
loaned aooused $40, accused delivering to him a check for that ~unt, post
dated 3 June (R.19J 

0 

Exs. 13,14). Aooused aaid.nothing to indicate that the 
check would not be met at maturity. On or about 4 or 5 June, Captain Sprick 
ca.shed the check at the Officers' Mesa. It was dishonored by the bank be
cause of insufficient funds, and Captain Sprick wa.s obliged to make it good 
(R.21J ~. 13). A subsequent attempt to put it· through the bank resul.ted· 
in e. second dishonor tor insufficient t'unds. During the latter part of 
July, Captain $prick wrote aooused, requesting him to make .the oheok good.· 
He did not hear from accused until about 5 September, when he received a 
wire, purportedly from ao~used, telling him to "sit tight• and that the 
oheck would be taken care of~ Accused did not pay Captain Spriok until 
11 October (R.43,44J Ex. 13 ). · - · 

Accused testified that he waa finanoially involved as· a result 
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of gambling losses, and borrov,ed the money for transportation from Midland 
to Big SprinE• Re promised Captain Sprick that he could and would repay 
the loan early in June. At the time of the loan, accused knew that his 
bank balance was "practically nil" and that he had previously issued some 
"bad checks". He knew also that he had a number of other obligations which 
would have to be taken care of out-of his next pay check, and that it would 
be difficult to pay Captain Sprick as promised. lie did not divulge this 
situation to Captain Sprick, nor did he say that ther& might not be enough 
in the bank iJo clear the check•. Although accused intended to oover the 
cheok with his next pay, he ad.mitted that between 10 May and 3 June he 
issued further checks which would exhaust his June deposit, make it impossible 
to cover Captain Spriok's check, and render it "more difficult" to assure pay
ment to the captain on 3 June. Accused received a letter from Captain Sprick 
and subsequently wired him about the fourth or fif'th of September~ tellin6 
him to "sit tight" ancL.that the matter would be taken oare of (R.43,50,5:i.). 

The following Air Corps officers testified as character witnesses 
for accused& 1Tajor Robert W. Miller, Group Commander, Third Provisional 
Group; Captain James W. Strudwick, senior group instructor; and First 
Lieutenant Ray W. Whipple, senior flight instructor. All three agreed that 
accused was a good bombardier and bombardier instructor and that his students 
respected him. All.three "would care" to have accused with them in combat. 
Major Hiller and Captain Strudwick added that accused had shown initiative 
and good judgment, and Major Miller testifie~ that he was reliable. Lieu
tenant ffnipple stated that accused's conduct had been that of an of'ficer 
and a gentleman, obviously not· referring to the.matters connected with the 
trial (R.30-35). 

, 4. 'r'ii th reference to Specification 4, Charg~ I, the testimony of Lieu
tenant Colonel ••ade clearly proves that accused ma.de the false statement as 
alleged. By accused's own testimony, he admitted that a large part of' the 
debt had not been paid and that he intended to convey the idea that he had 
either taken ca.re of the debt or was in process of doing so, both of which 
were _false. Since accused had promised to pay his obligations within 'three 
days from the first interview, it is reasonable to conclude that accused 
actually said that the debt had been paid in full, as testified by Lieu
tenant Colonel Uada. The intent to deceive is obvious. The statement was 
?fficial, for it related to a matter which was the subject of official ao
tion on the part of Lieutenant Colonel Wade. 

As to Specifications 5 and 7, Charge I, the pleas of guilty and 

the evidence warrant the findings. 


The allegations of the Specification, Charge II, were proved; The 
' 	 failure and neglect to pay the debt were dishonorable. At the time accused 

received the loan and issued his post-dated check, he knew that there was 
little chance of the check's being honored at maturity, and he eliminated 
whatever chance there was by issuing checks in the interim sufficient to 
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exhaust the oonteniplated June deposit. Thereafter, up to his neck in 
indebtedness, accused took no steps toward paying Captain Sprick, and 
ignored the latter's communication respecting the debt. The assurance 
contained in the September telegram proved to be unfounded and evidenoed 
no more than an attempt by aocused to lull his creditor into inaction. 
'l'he transaction was dishonorable from its inception. 

5. Attached to the record of trial are a recommendation by the 
defense oounsel that ihe execution of the. sentence be suspended; a com
munication signed by all the members of the court present at the trial, 
concurring in the recommendation; and a communication from :Major James· 
F. Reed, .Air Corps, Director of Training, Army Air Forces Bombardier 
School, Big Spring, Texas~ likewise oono~ring in the recommendation. 

6. -.Jar Department records show that accused is 23 years old and 
graduated from junior college. He served as an aviation cadet from 19 
December 1941 until 3 Septe~ber 1942, when, upon graduation from the 
Midland "Army flying Sohool (Bombardier), Midland, Texas, he .was appointed 
second lieutenant,Air Corps- Reserve. On 21.September 1943 he was pro
moted to first lieutenant, Army of the United States. 

I 

7. The court was legally constituted and had jurisdiction of the 
person and ·the subject matter. No errors injuriously af'fecting the sub
stantial rights of accused were oomrr~tted during the trial. In .the opinion 
of the Board of Review the recor~ of trial is legally sufficient to support 
the findings and sentence and to warran~ confirmation of the sentence. Dis
missal is mandatory under Article of wfar 95 and authorized under Article of 
War 96. 

, Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., 9 DtC 1S43 - To the Seoreta.ry· of War. 

1. Herewith transmitted for the action of the President are the 
record of ~rial and the opinio~ of the Board.of Revi~ in the case of 
First Lieutenant Anthony A. Pasquini (0-663668), Air Corps. 

2•. I oonour in the opinion of the Boa.rd of Review that the reoord 
of trial is legally su.f'fioient to support tho findings and sentenoe and 
to warrant confirmation of the senten.oe. In view of the youth of aocused, 
his value to the service as a bombardier and bombardier instruotor, and 
the · unanimous recommendation of the court~ I reoommend that the sen
.tence be confirmed but that the execution thereof be suspended-during 
the pleasure of· the President. · · · 

" 3., Consideration has been given to a letter dated-17 November 1943 
from Honorable Hiram Vi. Johnson, United States Senate, to The Adjutant 
General. The letter acoompa:nies the reoord of trial. 

4. Inclosed are a draft of a letter for· ~our signature transmitting 
the record to the President for- his aotion and a form of Exeoutive a.otion · 
d~signed to carry into effeot the recommendation hereina.bove made, should 
such action met with approval. 

~-~On.,,··, 
on c. Cramer, 

Major General, 
4 Inola. The Judge Advoo&~t General. 

Inol.1-Reoord of tria.1. 
Inol.2-Drai"t of let. for 

sig. Seo. of War. 
Incl.3-Form of Ex. aotion. 
Inol.4-Let. fr. Sena.tor 

Johnson to TAG. 

(Sentence confirmed tut execution' eu1pended. a.c.v.o. 26, 13 Jan 1944) . 

• 7.;. 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
. Washington, D. C. 

(257) 
SPJGN 
CM 243015· ·11 NOV 1943 

UNITED STATES 	 ) 96TH INFANTRY DIVISION 
) I 

v. 	 ) Trial by G.C.M., convened at 
) Fort.L:Jwis, Washington, 15 

First Lieutenant THOMAS ) October 1943. Dismissal, · 
C. FISHER, (0-1286461), ) total forfeitures. and con
382nd Infantry. ) finement for ten (10) years. 

. OPINION of. the BOARD OF ID."VIElV 
LIPSCOMB,GOLDEN and SLEEPER, Judge Advocates 

1. The.Board of Review has examined the record of trial in the 

case of the officer above named and submits this, its opinion, to The 

Judge Advocate General. · · 


2. The accused was tried upon the fo,llowing Charges and Speci-· 

fications1 


CHARGE: ·violation of the 61st Article of war. 
Specification: In that First Lieutenant THOMAS c. FISHER, 

382nd' Infantry did without proper leave, absent him
self from_his organization at Camp Adair, Oregon from 
~out 16 August 1943 to about 20. August 1943. 

ADDITIONAL CHARGE: Violation of the 61st Article of War. 
' ' 

Specificationl.. In that First Lieutenant Thomas C. Fisher, 
382nd ~antry,· did, without proper leave., absent him
self from his organization at Oregon Maneuver Area, 
fran abo~t 10 September 1943, to about 24 September
1943. ,, 

He pleaded not guilty to and was found guilty of'all Charges and Speci
fications. Evidence of one previous conviction by general court-martial 
for violation of Article of War 61 was introduced... He was sentenced to 
be dismissed-the service., to forfeit all pay an~ allowances due or·to 

· become due and to be confined at· hard labor at such place as the review
ing autho;-ity may dire.ct for ten (10) years. The reviewing· authority 
approved the sentence and forwarded the record of trial for action 
under Article of· war 48. 
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, -3~- The evidence for the prosecution shows that.the accused failed 
to appear for drill call with his company on 16 August 1943. His company 
commander searched the company area and directed the first sergeant to 
search the •B.O.Q.• Not finding the'accused, his absence was reported to 
the battalion headquarters and to the regimental executive officer. The 
accused was next seen on 20 August 1943 -when he reported to the evening 
meal at the company mess. During his absence he had no special leave, 
furlough, pass or pennission to be absent from his company commander, 
battalion ~ommander or any other superior officer and, upon his return, 
the accused, while under arrest in quarters, was-admitted on 23 August 
1943 to the station hospital, 'Where he remained until he was discharged 
therefrom for duty on 9 September 1943 (R. 5-?, 7-8, 101 16; Pros. Ex. 
(•l•}. 

After being discharged from the hospital the accused failed to report 
to his organization,-which was then in the nearby Oregon Maneuver Area, but 
sUITendered to the military police in Memphis, Tennessee, on 24 September 
1943 and was returned to his organization on 2 October 1943. During this 
absence he was 'Without special leave, furlough, pass or permission to·be 
absent from his company, battalion -and regimental commander or any other 
superior officer (R. ll-12, 13, 14-15, 15-17, 20; Pros. Ex. •3•). 

4. The evidence offered by·the defense consisted solely of a stipu
lation dated 14 October 1943 and signed by the accused, the defense counsel 
and the trial judge advocate providing as follows a - 

•It is stipulated between the accused, the defense 

counsel, and the, trial judge advocate· that: .. 


If runrnALD s. ROOD, Captain, MC, Neuropsychia.trist, 
103rd Evacuation Hospital., were present that he would testify 
·to the facts set forth in the attached signed certificate 
dated 7 October 1943.• 

The attached certificate is as follows1 

•I certify that on 6 October 1943 I interviewed arid examined 
1st Lt Thomas C. Fisher of Company F, 382nd Infantry. I found 
him to be sane and of normal intelligence and moral sense. How
ever, since his childho_od, he has shown an instability of his 
emotions which I consider to be a constitutional. defect ot his 
nature. Since the age of fifteen years he has periodically 
developed an emotional tension which has been relieved only by 
drinking alcoholic beverages. In recent years this drinking 
has produced periods of several days at a time for which he is 
amnesic and.has no memory. I believe that because of his defect 
of emotional reaction, he should not be lleld wholly responsible for: 
his ·d.rinking; and that his behavior, as produced by drinking before 
the periods for which he has no recollection, is, during those 
periods, 'outside the control of his normal will. I believe that 
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he ·will repeat this type of behavior. 
Lt. :;·'ishsr1 s condition should be formally classified as: 
1. Constitutional Psychopathic State (Emotional Instability). 
2. Chronic Alcoholism. 11 

The court under the ruling of the president, who was also the law member, . 
first rafused to receive the stipulation and requested the presence of 
Captain Rood as a witness. When Captain Rood was shown to be unavailable 
as a -witness, the president -of the court questioned the propriety of the 
defense raisin0 an issue-as to the accused's sanity whereupon the defense 
counsel assured the court that "there is n:o question about the sanity 
of the accused. ·· It is a r:rl. ti.gating piece ·of evidence". Iiefense counsel 
asserted further that according to the stipulation which he vras offering, 
the, accused 11 had no control over himself Vlhen drinkinr, 11 • The court 
through its president and law r,1cmber then ruled that the stipulation 
would not be accepted but stated "that the defense could take the 
written stipulatiun and .make an oral stipulation omitting that part of 
the ~tipulation that questioned the so.nity of the accused". The de-. 
fense counsel then stated: "Sir., rr,ay I remind. the court the sanity of 
the accused. is not questioned". The president, thereupon, ruleci. that 
an oral stipulation rright be r.1.ade 11 leavinp; out the objectionable part 
of the written stipulation". '.i'he defense counsel objected to such a 

· procedure statinb, 11 Sir, I am not a psychiatrist. If I omitteci a· part ' 
of .the certificate of the psychiatrist I aM .-roY16erinz if it will have 
as r::.uch weight with the court ~~ ..:- ~:-11 • The presici.znt th'3n on his mm 
i:rritiativo accepted c:.n oral stipulation as ~n amendment to tho viritten 
stipulation to the effect that if the psychiatrist were present he 
would testify that the accused was sane (R. 17-20; l.ef. Ex. 1). 

5. The Specification of the Charce anc the Specification of the 
Additional Charge allege respectively that the accused absented him• self without leave from his organization from about 16 Aucust 1943 , 
to._about 20 August 1943 and from about 10 September 191¾-3 to about 
24 September 1943. The evidence shows very clearly that the accused 
absented himself without authority during the periods alleged anq no 
f~ther discussion of that 1;art of the case is necessary. 

' ' 

'l'he court I s action, however, in receivine only that part of 
the stipulation vlhich asserted that the accused was sane and in ar
bitrarily rejecting that part of the stipulation which presented strong 
mitigating factors favorinf.: the accused., violated the accused's rights 
to place before the court evidence in rniti6ation of the offense charzed. 
Since, however, the evidence in question did not prejudice the accused's 
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rights insofar as the findings of guilty are concerned and since the 
sentence.imposed is within the legal limits provided by law, the error 
does not require the disapproval of either the fir.dings of guilty or 
the sentence. The Manual for Courts-1.Iartial states that, 

"1he reviewing authority may properly consider as a 
basis for mitigation or remission not only matters re
lating solely to clemency***, but any factors which 
properly should have been, but apparently were not, con
s~dered by the court in fixine: the punishmentn (M. C.!,.!., 
1928, par. 87!?_). 

Although the errcr in the present case was not rectified by the reviewing 
authority, it has been held in Cl.{ 232160, Mccloudy, that "* * ,J~ if the 
irregularity did not prejudice accused so far as the findings arc con
cerned*** there is no foundation for holding the oentence illegal and 
relief must come from-the final authority in the military justice proce
dure - the confirming authorityK. Since the error in question will be 
rectified by the discretionary action of the confirming authority, the 
evidence is deemed lagally sufficient to sustain the findings of guilty 
and·the sentence. · 

Although it is impossible to measure the probable effects upon 
the action of the court which a f~ir consideration of the evidence wrong
fully rejected might have had, the Board of Review is of the opinion ·that 
the record can be completely purged of the effect of the error by·a re
mission ~f the confinement imposed. 

6. The accused is approximately 29 years of age. The War Department 
records. show that he had enlisted service from 12 July 1935 until 3 July 
1942 when he was conunissioned a second lieutenant upon completion of 
Officers Candidate School, that he has had active duty as an officer since 
the latter date and that he was promoted to first lieutenant on 1 April 1~4; 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused which will not be rectified by 
the discretion!9XY action of the confirming authority were committed dur
ing the trial. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of all or so much thereof as ·the 
confirming authority may in his discretion deem just. Dismissal is 

· authoriz'ed upon a conviction of a violation of .Article of war 96 • 

. ~ (.~Judge Advoca~a 

~s~~ , JUdge Advoca~ 

~ , Judge Advocate 

, 
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SPJGN 
C1l 243015 

1st Ind. 

War Department, J • .l.G.o., i ~ WO'/ 1943 - To the Secretaey ot War. 

l. Hernith trarunrd.ttad for the action of the President are 

the record of trial am the opinion of the Board. or Re'rl.n in the 

case of First Lieutenant Tbomas c. Fisher (0-1286461), 3tad In

. fantr;r. 	 . 

2. I concur 1n the opinion of the Board or Review that the re
cord ot trial is legally sutficient -to support the findings and t.ha 
sentence, and · to warrant canf'1rma.tion of all or so much thereof as 
the confirming authorit7 may in his discretion deem just. The Board 

· is of the further opinion that the court erred in excluding certain 
e'Vidence offered by the de.tense 1n mitigation or the o.ttenae charged, 
llhich error d:>es not, honver, affect the legal suf.f'icieney of the 
1l.ndings or the sentence but only' goes to the mount of the punish
ment, am will be rectified by the discretionary action of the con
finaing authority. In this connection, the Board bas suggested the 
remission of the confinement imposed as an appropriate means of 
completely purging the· record or any possible injurious effect of 
this procedural error. The accused bad previously been tried by a 
general court,-mart.i.al for absence without leave !'rom 21 June 1943 
to 'Z1 June 1943, and sentenced to forfeit $50 per D¥>nth for six 

. months. 	 I recommend that the sentence be oonfi.rmed but that the 
oonfinement and .fbrfeitures be remitted and that the sentence as 
thus modified be ordered executed. 

3. Inolosed are a draft ot a latter tor JOUr signature, trana
mLtting the record ·to the President for his action, and a form ot 
Executive action designed to carr,- into effect the foregoiDg recom
meodatton, should such action meet with approval.. 

~ <2 -~ 
»,ron c. Cremer, 

llajor General, 


The Judge Advocate Gene~. 


3 Incls. 

Incl 1 - Reoord ot trial. 

Incl 2 - Dtt. of ltr. for 


· sig. Sec. or War. 

Incl :3 - Form .or Execu.tiv~ 


action. 


(Sentence confirmed bu.t confinement and forfeitures remitted. 
G.C.M.O. 52, 2 Feb 1944) _ 5 _ 	 . 
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SPJOQ 
CM 243018 16 '10\I 1943 


UNITED .STATES SIDOND AIR FOO.CE 
~ 
v. 	 ). Trial by G~c .Y. , convened at 

) Geiger Field, Washington, 21 
Second Lieutenant llAC . ) September 1943. Dismissal 
PHARRISS (0-111~13), 1893rd ) and total forfeitures. 
Engineer Aviation Battalion. ) 

OPINICN of the BOARD OF REVIF.W 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates. 

l. The record of trial· ~n the case of the officer na.mec;l abo•e 
has been exa.m:ined by the Board of Review, -and the Board sul:nits this, 
its opinion, to The Judge .Advocate General. 

2. Accused was tried upon the f'.ollowing Charges and Specifica
ticns a • · 

CHARGE Ia Violati.on of the 61st Article of War. 
\, .. ' 

Specification1 	 In that 2nd Lieutenant Mic Pharriss, Head

quarters and Service Company, 1893 Engineer 

Aviation Battalion, Gowen Field, Boisa, 

Idaho, attached 2nd Engineer Aviation Unit 

Training Csiter, Geiger Field, Washingtai, 

did, without proper leav~.absent himself : 

from his properly appointed place or duty 

at. Geiger Field, Washingtm fran about 0800 

1- September 1943 to about 1730, .3 September 

194.3•. '. 

CHARGE II1 Violation of the 96th Article of War. .. 

Specification- .la 	 In that 2nd Lieutenant lhc Pharriss, Head
quarters and Service Company, 1893 .Engineer 
4viation Battalion, Gowen Field, Boise,. 
J.daho, attached·2nd .Ehgineer Aviation Unit 
Training Csiter, Geiger ...Field, ,Washingtm, 
havin; bem restricted to the limits ot 
Geiger Field, Washingtai, did, · on ar about 
3 September 1943, brealf. aaid restricftion 
by going to Spokane, Washingtcn.

. 	 
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Specification 2s. 	 In that 2nd IJ.eutenant lri:Lc Pharriss, Head
quarters and Service Company, 1893 Engineer··. 
Aviation Battalion, Gowen Field, Boise, 
Idaho, attached 2nd .Engineer Aviation Unit 
Training Center, Geiger Field, Washington, 

· did, at Geiger Field, Washington, on or about · 
Z7 August 1943, with intent to defraud, 

·· 	wroogfully and unlawfully make and utter to 
Post Exchange, Geiger Field, Washington, a 
certain check, · in words and figures as fol
lows s to wit 

4ugust 'Zl, 1943 
BOISE NATIClilL BANK 

BOISE, IDAHO 

,Pay to the Order of____ ___________ 15.00 .C_ASH 	 $ 

Fifteen and No/l.00 - - - - ~ - - - - - - .__ - - - - DOLIARS .. 
I . 

/s/ Mac Pharriss O-lJ.1291,'.3 

and by- means thereof', did fraudulently· obtain 
from the Post Exchange, Geigel" Field, ... 
Washington, cash, lawful currency- of .the ·~

. United States,· to the value of about fift~~ 
(15) dollars, he, the said :ind Lieutenant 
Jrllc Pba.rriss, ·then well knowing. that he diq 
not lave, and, not· intending that he should 
have any- account with the Boise Nationa.l 
Bank, Boise, Idaho for the payment of said 
check.·· · 

. 	 . 
Specification 31 	 Same form·as Specificaticn 2, but alleging 

check da~d August 28, 1943, payable to 
cash, m.da ~nd uttered to Poet Exchange, 
Geiger· Field, Veshington, and fraudulently 
obtaining thereby- $10.00. 

Specification 4s (Finding of guilty disapproved by the reviewing 
authority.) · 

Specification 51' {Finding of guilty disapproved by the reviewing 
authority.) • 

• 
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Specification 6: 	 Sa.me form as Specification 2, but alleging 
check dated August Z7, 1943, payable to 
cash, ms.de and uttered to Officer's Mess 
Number l, Geiger Field, Washington, and 
fraudulently obtaining thereby $10.00. 

Specification 7: · (F'indmg of gullty disapproved by the review
ing authority.) 

Specification 81 	 same f om as Specification 2, but alleging 
check dated August 28, 1943, payable to 
cash, made and uttered to Officer's Mess 
Number 1, Geiger Field, Washington, and 
fraudulently obtaining thereby $5.00. 

He pleaded gullty to the Specification of Charge I and Charge I, and 

to1Specification 1 of Charge II, and not guilty to all other Specifi 

cations of Charge II and ·charge ·rr. He was found guilty of all 

Specifications and Charges. Evidence of one previous conviction was 

introduced at the trial, he having been ccnvicted by general court

martial on 17 August 1943 of absence without leave for one day in 

violation of Article of War 61, being drunk and disorderly in a mili 

tary police station in violation of Article of War 96, and breach of 

arrest in violation of Article of War ff:}. He was sentenced to be 

dismissed the service and to forfeit all pay and· allowances due or 

to become due. The reviewing authority disapproved the findings of 

guilty as to Specifications 4, 5 and 7 of. Ch3rge II, approved the 

sentence and forwarded the record of trial for action under Article 

of War 48. · · 


3. At the beginning of the trial the prosecution called as a 
wi tnesa Captain William Y. Baker, a memb3r of the Medical Corps and 
a specialist :in nervous and mental illnesses. He testified that he 
had seen the accused recently on three occasions, one time for a 
period of four days when he was in Fort George Wright Station Hospital 
under the w.i.tness' direct supervision. While he gave as his opinion 
on direct examination that the accused was not mentally ill "in the 
term of psychosis" and that he was "not legally insane", on examina
tion by the court, Major Baker stated that he felt that the accused 
was emotionally ill and that his judgment was definitely abnormal at 
times. However, he could not say as to the length of time such periods 

· would continue. Defense counsel first objected to this examination · 
by the court m the ground that the sa.nity of the accused was admitted, 
but with the development of the testimony as to the emotional condi
tion of the accused, mo:ved that he "not be tried en this charge". 
This motion was overruled, and the court proceeded to the trial of 
the case on its merits (R. 9, 10). · 
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4. In support of the Specification of Charge I, and Specifica
tion l of Charge II, as to absence without ·1eave and breach of :reatrie
tion, the prosecution showed by the testimony of Warrant Officer Louis 
Goooman, Headquarters., Second. &lgineer Aviation Unit Training Center, 
that., as assistant adjutant, he took care of the morning reports of the 
command. The witness identified a morning report ·as one in Tdlich he · 
had made the entries in the course of his duties. When ·shown an extract 
from the morning report he identified it as a true., extract copy of the 
entries appearing in the morning report for 2, 3 and 9 September 1943, 
insofar as they pertained to the accused (R. 12). This extract copy, 
showing the accused as absenting himself without leave at 0800, l 
September 1943., and returning to arrest in quarters 3 September 1943, 
was then admitted in evidence (R. 12; Pros. Ex. A). While the extract 

' 	 was not authenticated in the usual manne·r, defense counsel not only· 
permitted its admission without objection but i:;rotested against any 
i'urther testimony regarding the offenses of absence.without-leave and 
breach of restr:fction on the ground that accused had entered hie plea. 
of guilty to the Specifications in which they are alleged {R. 13). 

Second Lieutenant Richard E. Haynes., an officer of the Train
ing Center, Geiger Field., i'fashington, testified that. although accused. 
was assigned to and required to attend the Camouflag~ School on 30 and 
31 August and 1. September .1943., he failed to report at school on 31 
August and l September 1943.(R. 12, 13, 14). Sergeant Charles B. Sinclair, 
971st Guard Squadron, serving with a milita.ry police detachment stationed 
in Spokane., Washington., testified that, upon receiving a call .from 
accused's organization., he went to a room in the Spokane Hotel on 3· 
September 1943, found accused there in company with his wife, and took 
him into custody- (R. 14, 15) • It was also shown that accused had been 
restricted to the limits.of Geiger Field, Washington., on 31 August and 
1 September 1943 (R. 11) and that he was restricted to "the base" on 
3 September 1943 (R. 12). · 

As to the worthless check convictions approved by the review-. 
ing authority {Specifications 2., 3, 6 and 8 of Charge· II), the evidence 
of the prosecution may be summarized as follc,.vsi 

The checks covered by Specifications 6 and S (Proa.. Exs. p 

and E) were cashed at the Officer8 1 Club ·or Mess at Geiger Field, 

Washington. · 


Exhibit D, dated 'Z7 August 1943, a check in the amount of $10, 
signed with accused's name as maker, was cashed by a Miss Dr81r, a 
bookkeeper at the Club, who testified that she knew the accused from 
waiting on him and identified the check in question by her •initial8 
an the back. She saw the accused make out the check in person but 
remembered no unusual remarks made by hj.m at the time (R. 21). 
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Exhibit E, dated 28 August 1943, a check iri the amount of · 

$5.00, signed lV:l.th accused's name as maker, was identified by Second 
Lieutenant James M. Walter, Jr., the custodian of the Officers• Club 
and Mess, as having been cashed by him perscnally (R. 17). A Major 
Van ~ter had called him on the telephone to say that the accused ms 
conring over to the Club to cash ; check, and when accused arrived he 
was accompanied by the Officer of the Day. M:ljor Van Meter ba.d not 
telephoned to idaitify the accused but just to give Lieutenant Walter 
"more or less authority tc cash the check", and Walter did not know 
why the Officer of the Day came w.ith him (R. 18) • 

Both checks were subsequently returned by the bank for the 
reason that the account was closed (R. 17). They were turned over 
to the Adjutant of the command, whd had previously advised Lieutenant 
Vlalter that some checks would probably be returned and had requested 
that· they be handed to him. At the time of the return of the checks, 
the accused was in ccnfinement (R. 20). 

. . Lieutenant Walter further testified that on other occasions, 
checkb had been returned by banks for various other officers (R. 18h 
the general policy was to call the officer personally and give hlm 
twenty-four hours in which to make good such checks; there was an 
increase in the number of returned checks at the beginning of. any 
month from checks cashed the latter part of the preceding month; ex
cept for the "unus¥1 circumstance" that the accused was in confinement, 
these particular checks of accused would have been handled "in the 
usual manner" by giving him an opportunity to make them good; and he 
.had no difficulty in contacting the accused in confinement when he 
finally did make demand upon him for reimbursement some two or three 
weeks prior to the trial (R. 19). He further testified that, from,. 
past experience, he would say the elapsed time bet,veen the cashing of 
a worthless check and its return was about ten days, and that a check 
cashed an the 27th or 28th of the month would be returned about the 
5th or 6th of the following month.(R. 20). 

The checks covered·by Specifications 2 and 3 of Charge II, 
dated Zl and 28 !ugust 194J, in the amounts of $15 and $10, being 
Prosecution Exhibits H and o, respectively, were cashed at the Geiger 
Field Exchange. They were identified by Miss Charline Jydstrup,. 
Cashier at Post Exchange No. 2, as the' checks cashed by her, by her 
initials on each check. She did not recall any out of the way remarks· 
made by the accused at the time; he was talking a lot but she had 
other customers and was not listening. The only time the witness· 
remembered 'having seen the accused before was when he cashed these 
checks, and 'When called upon at the trial to point him out in open 
court, she replied, "I don't even see him." (R. 25). 
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First Lieutenant Arthur o. Wood, th~ Post ~cra.nge Officer 
at Geiger Field, identified Ex.rri.bits Hand ·a as checks deposited by 
the Geiger Field Ex:change a.nd returned by the bank i'or the reason 
that the account upon which they were drawn was closed. He stated 
further that the Ex:change had never received payment for the checks 
(R. 22). On cross-e.xamina.tion, he testified tha. t checks cashed for 
other officers at the .Elccha.nga had been returned in the past, .and 
that the. policy was to attempt to contact the oi'ficer'before taking 
any action. However, when the checks signed by the accused were 
returned, the witness learned from his assistant, who had been Officer 
of the Day a short while previously, that the accused was in confin,e
ment, so the matter was taken up with 1ajor Brewster, the Courts and 
Boards Officer. A.s a result of his advice, the checks were. turned over 
to another officer in the Engineer Training Center, the witness taking 
a receipt for _them, and the ac~used ·was never contacted.(R. 23, 24). 

The prosecution introduced in evidence a stipulation in the 
form of a letter from the bank at Boise, Idaho, upon which the various 
checks in the case were drawn (Pros. Ex. I), certifying that a joint 
account ha.d been established at that bank _by Lieutenant and Mrs. Mac 
Pha.rriss under date of 10 June 1943, and listing checks totalling 19 
in number and $449..70 in amount charged to the accoun·t. for the period 
from 6 July to 5 August 1943. The letter further recites that on 5 
August 1943 the account was "withdrawn in full" by the payment of 
checks issued against it, and subsequent to that date, the balanced-out 
statement together with cancelled vouchers was mailed to the Geiger 
Field, Washington, address of accused. · 

5,. The accused did not take the stand, but the defense introduced 
in evidence the deposition of Staff Sergeant William A. Aull (Def. Ex. 
A), Chief Clerk at the Officers'. Club at Geiger Field, to the effect 
that the accused was lmown to the witness and had cashed certain checks 
·at the Officers' Club on or about 'Z1 August and 28 August 1943. A.t 
that time, or shortly thereafter, the accused requested that if there 
were not &Ui'ficient funds to cover the checks at the time they reached 
his bank, or in case the checks were returned for insufficient funds, 
he be notified so that he could make the proper adjustment. The wit
ness further testified that it was customary at that time of the month 
for officers cashing checks at the club to make the same request. 

6. While no special plea of insanity was interposed in this case, 
the issue was raised by the evidence adduced by the court ai _its ex
amination of the prosecution witness, Major Baker. However, the motion 
of defense counsel that the accused "be not tried on this charge" be
cause of his' emotionalcon:iition was overruled. While the court did 
not specifically pass upon the mental capacity of the accused, by over
ruling the motion of defense counsel and proceeding with the trial of 
the case, it may be preswned that it found him legally sane. 
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The pleas of guilty by the accused to the Specification of 
Charge I and to Specification 1 of Charge II, together· with the evi
dence submitted by· the prosecution as to his absence without leave 
and breach of restriction, are legally sufficient to support the find
ings of guilt thereon~ 

However, the evidence will not sustain a conviction upon 
Specifications 2, 3, 6 and 8 of Charge II. The gist of' the offense 
charged under these Specifications is the intent to defraud, and such 
an intent not only does not affirmatively appear from the record but· 
seems .clearly negatived by the facts and circumstances establ:J.shed by 
canpetent evipence of record in the case. Both the custodian of the 
Officers' Club, Lieutenant Walter, and the Post Ex:cha.nga Officer, 
Lieutenant Wood, prosecution witnesses, testified that checks cashed 
for other officers at the Club arxi the Field Exchange had been returned 
in the pa.st and that it was customary to contact such officers and 
afford them an opportunity to make good such checks. Lieutenant Walter, 
t.hc Club Custodian, also testified that there was an increase in the 
number of returned items at the Officers• Club at the-fi+st of each 
month as a result of checks cashed by officers near the close o£ the 
preceding month. Staff Sergeant Aull, Chief Clerk at the Officers' 
Club during the period in question, substantiated the fact that it was 
customary for officers cashing checks at the Officers' Club near the 
end of the month to request that they be notified in cases of checks 
returned for insufficient f'Wlds so that they might make them good. 
He also testified tha. t tha accused, upon cashing same checks at the 
Club on or about 'Zl A.ugust or 28 August 1943, the dates of the checks 
charged, requested that, if there were not sufficient funds to cover 
these checks when they reached his bank or in case the checks· were 
returned to the club for insufficient f'Wlds, they would notify.him so 
that he could m:i.ke the "proper adjustment". 

Nevertheless, despite the aolmowledged custom of both the · 
Officers' Club and the Post Exchange with reference to officers' checks 
and in the face of the request nade by the accused in connection with 
the checks cashed at the Officers'','Club, no demand was ~de upon him 
for reimbursement for the checks returned to the Officers• Club until 
some time· after charges had been preferred again~t him, and, in the 
case of the checks cashed at the Post Exchange, so far as the record 
shows, no notice was ever given the accused of their return, although 
Lieutenant Walter testified he had no difficulty in contacting the 
accused at the time he nade demand, upon him for payment of 1the Offic~rs' 
Club checks. On the contrary, the returned checks which had been · ·.. 
cashed at the Officers' Club were turned over to the Adjutant of the 
command, and those similarly returned to the Post Exchange were de
livered not to accused but to an officer designated by the Courts and 
Boards Officer. Thus, the accused was afforded no ·opportunity to make. . ,
good the checks as was the usual custom, and in view of their small 
denomination, there is no reason to believe that he wCA.lld not have 
done so. · 
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•The Specifications also allege that the accused made and 

uttered these checks, well knowing that he had no account and -not 


_ intending that he should have any account with the bank on which . 
drawn. Once again the facts do not support the allegation. The 
oo.ly evidence regarding the bank account is contained in Prosecution 
Exhibit I, consisting of a le.tter from an official of the drawee 
bank. This letter shows that the cl'ccused and his wife ha.d established 
a joint bank account a couple of months before at Boise, Idaho, 
where accused had formerly been stationed. · This account shows numer
-ous and substantial withdrawals, whether made by the accused or by 
his wi.f'e, the stipulation does not disclose. Cn 5 August 1943 the 
account was 1'withdrawn in full 11 by the payment of checks issued 
against it, and subseq.iently the balanced-out statement together 
with cancelled vouchers -was mailed to their Geiger Field, lfashington, 
~ddres~. It is logical to presume that this statement was· mailed by 
the ba.rlk in the ordinary course of business at the end of the month, 
and· if so, then the accused ha.d not yet received the same at ·the time 
he drew the checks now under consideration. 

While the accused no doubt knew that his balance wa~ ~unning: 
low, as evidenced by ,the cautious manner in which he drew against it 
and by his statements to the persoµnel of the Officers• Club, in view 
of· the joint character of the account, its activity during the month 

· preceding the present transactions, the substantial sums withdrawn 
during this period, and the fact that the accused at the time was 
living apart from his wife, who was also authorized to check en the 
account, it is not believed that the accused necessarily should have 
known that the account had b~en closed or .that any checks. drawn against 
it would be returned for insufficient 1\mds. 

Therefore, the Boo.rd of Review is of the opinion that the 

intent to defraud required in the case was not sufficiently proved, 

and consequently, the f.indings as to Specifications 2, 3, 6 and· 8 

cannot be sustained. 


_?.. War Department records show that the accused was .33 years of 
age at the time of the various offenses charged. He is a high school 
graduate and completed two years.at the University of Arka.n.3&s. He 
is married a second time and has a six year old son by. his divorced 
wife. The child apparently is living with its mother. · He was inducted 
into· the Army on 3 October 1942 and served as an enlisted man until 
13 April 1943 llh~n he was discharged to accept a commissioif as second 
lieutenant, Army of the United -States, en graduation frcm Engineer 
Officer Candidat_e School. He thereafter completed a course' in : . ·· 
Mechanical Equipment at the D:igineer School, Fort Bl.1.voir, Virginia, 
with an academic rat~g of excellent. 

- s. 
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8. The court was legally ccnatituted. No errCl['s injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review i,s ·of the opinion that the record · 
of trial is insufficient to support the findings of guilty as to 
Specifications 2, 3, 6 and 8 of Charge ll but is sufficient to support 
the findings of' guilty as to the Specification of Charge ·1 and Chq.rge 
I and Specification l of Charge II and to support the ·sentence and 
warrant confirmation thereof. Dismissal. is authorized upon convic

u~ ~ rl~Uom o! Miolet~:u;; LJ.·. . I, 
Jf~~' Judge Advocate, 

• 

J 

, Judge Advocate. 
. . .. 
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· 1st Ind • 

.ar Department, J.£..o.o.~ 6 NOV 1943' - To the Secretary of War. 

l. Herewith tranamittE:ld for the action of the President are the 

record of trial and the opinion of the Boa.rd of Review in the case of 

Second l,ieutanant l.bc Pba.rriss (O-lll291J), Corps of Ellgineers. 


2. I ca:icur. in the opinia:i of the Boa.rd of Review that the record 
of trial is not legally sufficient to support, the find:ings of guilty 
of Specifications 2, J, 6 and 8 of Charge II (making arid uttering 

·worthless 	checks), but is legally sufficient to support the findings ' 
of gullty of the Specification of Charge I (absenting himself without 
leave) and Charge I, and Specification 1 of Charge II (breach of 
restriction) and Charge II, and to s,upport th~ sentence and warrant 
confirmation thereof. Accused wasJ·previously convicted en 17 August 
1943 by a general court-martial for absence 'Without leaye, ·being drunk 
and disorderly in ·a military police station, and breach of arrest. 
Since the receipt of the case by the Board of Review, a teletype h:ls 
been received from the Commanding General, Second ilr Force, dated 6 
Novemer 1943, advising that the accused departed his station 29 , 
October for Officer Rep1a.cemant Pool, but, has not yet reported ·at his 
destination, and app:i.rently is absent without'leave. I recommend that 
the findings of guilty of Specifications 2, J, 6 and 8 of Charge II be 
disapproved, that the sentence be confirmed, but that the forfeitures 
be remitted, and that. the sentence as thus modified be carried into 
execution. 

3. lnclosed are a draft of a letter for your -signature, trans

mitting the record to the President for his action, and a form of 

Executive action designed 

hereinabove·made, should such action 


· T. H. Green, 
Br.igadier General, u. s. Army, 

Acting The Judge Advocate General.J Incle. 
1 - Record of trial 

. 2 - Dft. of ltr. for 
sig. S/W 

3 - Form of action 

(Findings or guilty of Specifications 2, 3, 6 and B, Charge II, 
·· disapproved. Sentence confirmed but forfeitures remitted. 

G.C.v.o. 4, 6 Jan 1944) 
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____ ____ ___ 

WAR DEPARTMENI' 
Army Service Forces 


.In the Office of The Judge Advocate General 

Washington, D.C. 
 Zl3 

!4 FEB 1944SPJGH 
CM 24.3091 

UNITED STATF.8 	 ) III CCRPS 
) 

v. 	 ) Trial by o.c.M., convened at 
) camp Gordon, Georgia, 24, 

Second Lieutenant FRANCIS ) 25 and 27 September and S 
H. MCCARTHY (0-1172984), 	 ) October 1943. Dismissal, 
Field Artilleey. total forfeitures and confine~ ment for three (3) years. __,______ 

OPINION of the BoA.RD OF REVIEW 
DRIVER, 01CONNCR and LOTTERHOO,Judge Advocates•., 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its opinion, 
to The Judge Advocate General. 

2. The accused we.s tried upon the following Charges and Specificationsa 

CHARGE Ia 	 Violation of the 61st Article of War. 
(Finding of guilty disapproved by reviewing authority).· 

Specification l: (Finding of no~· guilty). 
. . 

Specification 21 (Finding ot guilty dieapproved by reviewing

authority). , _.. · . 


CHARGE II I Violation or the 96th Article of war. 

Specifications 11 21 .3, 4 and 5: (Findings of guilty disapproved 
· by- reviewing authority-). 

Specification 61 In that Seccnd Lieutenant Francie H• McCarthy,
2S4th Field Artillery Battalion, having delivered to the 
Security Bank-and Trust Company of Lmrton, Oklahoma, on or 
about S May- 1943, a check in words and .figures substantially 
as follows: · 

The SeC'urity Bank & Trust Co. 
86-78 

Lawton, Okla., 	 June 5, 1943 
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Pay to the 
order of Seeurity Bk & Trust Co. $Sl.00 

Fi.f'ty one & no/100 Dollars 
Value received and charge to account of with exchange 

\. 

To Mellon Nat 'l Bank IND 
Pittsburgh, Pa. Francis Henry Uc:Cartq 
WC #30 Ft Sill, Qcla. Oll72984 

Southwestern, Lawton 

and having p rom.ised said Security Bank and Trust Canpal11' or 
Lawton, Cklahoma that he would have sutfici&nt fu.rns on de
posit in Mellon National Bank ot Pittsburgh, Pennsylvania to , 
pay said check on S-June 1943 'When it became due, did, with
out cause, on 5 June 1943, dishonorabzy- fail to keep said 
promise. 

Specification 71 Similar to Specification 6 except it alleges 
that check was of the date of ) J~ 1943 • 

Specification 81 (Finding or guilty disapproved by revimng au
. thority). · 

Specification 91 . In that Second Lieutenant Francis H. Mccarthy, 
254th Field Artillery Battalion did, at Lawt,ori, Oklahoma, on 
or about 19 June 1943, with intent to defraud wrongfu.lly and 

. unlawfully make and utter to the Security Bank and Trust Cam
pany, a certain check, in words and f1&ures as follOW's, to wit1 

(Face)
OMC #30 

Pittsburgh, Pa. June 19 1943 No. 9 
OK (Indiscernable) . 

Mellon National Bank .~6 

Pay to the 
order or Securlt,y Bank and Trust 

Fifty Dollars· Dollars 

Francis H• Mceart.h7 
. Oll72984 

(Reverse) 
Pay to the order ot 15 Paid through lS 
any bank banker or trust co. ·clearing House or 
Prior endorsements guaranteed to the order or any bank 

http:Mceart.h7
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Security Bank & Trust Co. banker or trust co. 
86-78 Lawton, Okla. 86-78 Prior endorsements guaranteed 

Jun 211943 
The Tradesmens National Bank 

Endorsement 39-15 Cancelled Cklahoma City 
39-15 Okla. 39-15 

Mellon 
· Pay to the order of Endorsement Cancelled 8-26 
any bank or banker or thru 
Pittsburgh Clearing House 
Prior endorsements guaranteed 
8 26 Jun 23 •43 1809 8 26 

Mellon National Bank 

8-26 Pittsburgh, pa. 


and by means thereof did fraudulently obtain from the Security 
Bank and Trust CCl!lpany fifty dollars and no cents ($50.00), he 
the said Second Lieutenant Francis H. McCarthy, then well 
knowing that he did not have ard ·not 1 ntending that he should 
have sufficient funds :in the Mellon National Bank for the pay
ment of said check. 

Specifications 10 and 11: (Findings of gull ty disapproved by- re
viewing authority). , 

Specification 12: (Finding of not. guilty). 

Specification 13: (Finding of gull ty disapproved by reviewing au
thority). 

Specitication 14: Similar to Specification 9 except that it alleges 
that the check was dated 22 June 1943, drawn on Potter Title 
and Trust Company, Pittsburgh, pennsylvania, and payable to 
Bartha, that it was uttered on 22 June 1943, and that accused 
thereby fraudulently obtained $33•15 in cash and $16.25 in mer
chandise•. 

Specification 15: (Finding of' guilty disapproved by- reviewing au
thority) i 

Specificatiai 16: (Finding of not guilty). 

Specification 17a (Finding of guilty- disapprove<t:by reviewing au
thority-). · 

... ,• ~.·
.•, 
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Specification 18: Similar to Specification 14 except that it 

alleges that the check was ps.yable to, and uttered to, 

Kerrs Dry Goods Company and that accused thereby fraudu

lently obtained $50. 


Specification 191 Similar to Specification 9 except that it 

alleges that the check was dated 23 June 1943, dra11I1 on 


. First National Bank, Oklahoma City, Oklahoma, and payable 
to Skirvin Hotel, Inc., and that it was uttered to Skirvin 
Tower Hotel on 23 June 1943. 

Specification 201 Similar to Specification 19 except that it 
alleges that the check was payable to, and uttered to, The 
Skirvin Hotel. 

Specification 211 Similar to Specification 9 except that it 
alleges that the check was dated 24 June 1943 and payable to 
Harbour Longmire, and that it was uttered to Harbour Longmire 
Furniture Company on 24 June 1943. · 

Specif'ications 22, 23 and 24t {Findings of guilty 'disapproved by 
reviewing authority). 

Specif'ication 251 In that Second Lieutenant Francis H. McCarthy-, 
254th Field .Artillery- battalion, having received a lawful 
order on or about l July 1943 from John W. Gillett,: Captain, 
Corps of Military Police at Oklahoma City, Oklahoma to return 
to his organization at Camp Gordon, Georgia without delay, · 
the said John w. Gillett, Captain, Corps of Military Police, 
being in the execution of his office, did at camp Gordon, 
Georgia on or about 6 July 1943, fail to ooey same. 

The accused pleaded not guilty to all Specifications and Charges. He was 
found not guilty of Specification l, Charge I, and of Specifications 12 
and 16, Charge II, and guilty of all other Specifications and of the 
Charges. He was sentenced to be dismissed the service, to forfeit all pay 
and allowances due or to become due, and to be confined at hard labor for 

. five years. The reviewing authority disapproved the findings of guilty -of 
Specification 2, Charge I, or Charge I, and of Specifications 1-5, 8, 10, · 
ll, 13, 15, 17 and 22-24, Charge II, and approved the sentence, but re
mitted two years of the term of confinement at hard labor. The record of 
trial was forwarded for action under the 48th Article of War. 

3• Evidence for the prosecutiona 

-4
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a. Specifications 6 and 7, Charge !Ia c. H. Huffer, cashier, 
Security-:Bank and Trust Company, Lawton, Oklahoma., testified by deposi
tion (Exs. H, I) that on 5 May 1943, accused borrowed $100 from the 
bank, the loan being effected by taking from accused two checks, each 
in the sum of $51, drawn on the Mellon National Bank, Pittsburgh, 
Pennsylvania and postdated S d'Ulle 1943 and 3 July 1943 respectiyely. 
Mr. Huffer made out the checks, accused signed them in his presence, and 
Mr. Buffer. approved them after comparing the signature on the checks and 
accused 'With the signature and photograph-on the officer's identification 
card 'Which accused presented. The checks were "put through" for payment 
after their due dates, were dishonored and never pa.id. ~rom the nota
tlon on the checks Mr. Huffer believed the reason was "insufficient 
funds• (R. 41-42). 

b. Specification 9, Charge na Yr. Huffer also testified by 
deposition (Ex. K) that he had .no personal knowledge of the check, ot 
which a photostat was.attached to the deposition, dated 19 June 1943, 
drawn on Mellon National Bank, Pittsburgh, Pennsylvania, in the SUl'!l ot 
$SO, payable to Security Bank and Trust Company, and signed "Francia H• 
MCCarthy-11 • The first tizu.! Mr. Huffer saw the check was sometime after 19 
June 194.3 when the check was returned dishonored. The check was never 
paid (R• 43-44). 

c. Specification 14, Charge n1 Leopold v. Barth, merchant, ot 
"Barth Bros. Co.", Oklahoma City, Oklahoma, testified by deposition (EJc. 0) 
that on 22 June_ 1943, he cashed a check bearing that date, payable to 
"Bartha", drawn by accused on the Potter Title am Trust Company, Pittsburgh, 
Pennsylvania, in the sum or $50, for which accused received $18.62 in 
merchandise and $31.38 in cash. Mr. Barth saw accused in the course ot 
ma.king out the check but was not p08itive he saw hilll sign it. Accused 
identified himself by his Adjutant General's Office pass. Mr. Barth 
testified that the check was not honored by the bank on which drawn ·and wu 
never paid. On the check appears •NSF• 'Which •I assume means •Not Suffi 
cient Fum.s 111 • On the reverse side of the check appear the bank stamps 
or the First National Bank and Trust Co., Cklahoma City, dated 23 June 
1943, Commerce Trust Co•., Kansas City, Mo., dated 24 June 194.3, and the 
Mellon National. Bank, Pittsburgh, Pennsylvania, dated 26 JUne 1943 (R. 47). 

~· Specification 18, Charge II1 Dorothy' Celia Cory, of the 
credit department, Kerr Dry Goods Ccnpan;y, <Jtlahoma City, Oklahana, 
testified by deposition (Ex. R) that on 22 June 194.3 accused presented a check 
-which he signed in her presence, bearing that date, payable to Kerr Dr.r 
Goods Co., drawn on Potter Title and. Trust Company, Pittsburgh, Pennsylvania, 
in the sum of $,SO. Miss Cory., after checking his otticer•s identification 
card., approved the check and sent accused to the cashier llhere he received 
$50 in cash. The check was not honored at the bank, was returned marked 
•Insur. Funds" a.nd never paid (R• 49). 
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e. Specification 19, Charge Ila Mrs. Harold L. 
1 

Bundy, roan 

clerk, Skirvin Tower Hotel, Oklahoma City, Oklahoma, testified by 


.. deposition (Ex. S) that on 23 June 1943, accused presented a check to 

be cashed int.he sum of $50, bearing that date, dralVll on First National 

Bank, Oklahom!:I. City, Ci<lahoma, 'Which he signed in her presence. Mrs. 

Bundy checked his officer 1s identification card and gave him $50 in 

cash. The check was returned by the First National Bank marked "No 

Accountn and never paid. Ca the reverse side of the check appears the 

bank stamp of the First National Bank and Trust Company, Cklahana City, 

Oklahoma, dated 24 June 194.3 (R. 49) • 


r. Specification 20, Charge Ila . Ralph Pellow, assistant 

manager, Skirvin Hotel, Ckla.h.oma City, Oklahoma, testified by deposition 

(Ex. T) that on 23 June 1943, accused presented a check to be cashed, 

bearing that date, in the sum of $50, dral'l?l on the First National Bank or 

Oklahoma City, Qdahoma., payable to The Skirvin Hotel. Accused signed the 

check in his presence and Mr. Pellow gave him the caaq after checking hia 

officer•s identification card. The check was not honored by the bank, 

was returned marked 11No Account" and never paid. On the reverse eide or 

the check appears the bank stemp of the First National Bank and Trust 

Company, -Oklahoma City, Oklahoma, dated 24 Jme 1943 (R. 49-SO). · 


g. Specif'ication 21, Charge !Ia Scott Downey, credit manager, 
Harnour-Lon¢re Company, Oklahoma City, Oklahoma, testified by deposi
tion (Ex. U) that on 24 June 1943 accused presented and signed in his 
presence a check bearing that date in the sum of $50 drallll. on Mellon 
National Bank, Pittsburgh, pennsyl'lania, and payable to ltHarbour Longmire•e•. 
Mr. Downey approved the cheek and accuaed received $50 in cash. Accused . · 
had previously stated that he wished to make a purchase in the sum of 
$23.80 and as he left the store without doing so Mr. Downey followed him 
to a local hotel am found him registered under an assumed name. Yr• 

. Downey stated that the check was not honored by the bank, as the account 
was closed, e,nd was never paid. On the reverse side of the check appear 
the bank stamps of the First National Bank and Trust Company Oklahana 
City, Oklahana, dated 25 June 1943, the Commerce Trust Com~ Kansas 
City, Missouri, dated 28 June .1943, and the Mellon National Ba.:uc 
Pittsburgh, Pennsylvania, dated 30 June 1943 (R. 50). ' 

. h.- Evidence Applicable to All Preceding Specificationsa All 
of the 'Wl.tnesses, except Mrs. Harold L. Bundy, testified that accused was. 

not drunk and a.ppeared to know what he was doing when he signed the various 

chec~s. Mrs. Btmdy (Spec. 19, Chg. II) testified that at the time ac- 

th
~:::- ~~!g ~u:h!ack r:erred to in her testimony, he "appeared to ha~e 

coherently" r!-.... H Is no wa.Rvering ba)ck and forth nor ·did he speak in.,~. , , , , S, T, U. 
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The witnesses identified a photograph attached to each deposi

tion as a· likeness of the accusec:t;--The-witnesses also identified photo

stats attached to each deposition as true copies of the checks referred 

to in their testimony. The original checks (Exs. H-1, I-1, K-1, 0-1, 

R-1, S-1, T-1, U-1) from which these photostats were made were identified 

by Captain Joseph n. McWherter, Jr. Jules v. DeCandt,,quali.fied as a 

handwriting expert, testified that the signature of the maker o£ each 

check, with one exception, was in the handwriting of accused. Mr. 

DeCandt °wouldn't say" that the signature en the check which was referred 


· to in EXhibit o (Spec. 14, Chg. II), was in the handwriting of accused 
(R. 55, 18, 63-85, 129-134; Exs • H, I, K, O, _R, S, T, U). 

During th~ investigation accused made a voluntary statement in 

which he admitted writing a number of checks, but could not remember 

some or them (R. 66-67). . · 


1. Specification 25, Charge II. The trial judge advocate and 

de.fense counsel stipulated t,hat a written order {Ex. W) from Headquarters, 

1827th Unit, Military Police Detachment, Oklahoma City, Oklahoma; dated 1 

July 1943, signed by Captain ~Tohn w. Gillett., eta>, provost :Marshal., was 

given accused, directing him to return to his organization at Camp Gordon, 

Georgia, without delay. _Accused returned to duty at 2100 6 July 1943 

(Re 34-35, 54; EX• B) • . , . 


Ml°• 'William D. Fargo, qualified as an expert witness on trans
portation, testified ~t one could leave Fort Sill, Cklahoma, at 12140 p.ir.., 
on Monday for example., and arrive in Augusta, Georgia, 2130-p.m., 
Wednesday; by another route the corresponding figures would be 9,30 a.m• 

. Monday and 2100 a.m. Wednesday.- This was the shorlest time in 'Which a 
person could make the trip and if one traveled partly by bus and partly by 
rail, the time would not be "nearly that fast• (R. 75-77). 

In his voluntary statement to the investigating officer., accused 

stated that he was released on 1 July, given an order at -Cklahoma City to 

report to his commanding officer at Camp Gordon without delay, caught a 

train on 2 July, stopped at Springfield and caught a bus, and arrived at 

Augusta, Georgia between 3t30 and 5100 p.m. on 5 July. He signed in at 

Camp Gordon_at about 11100 p.m. on 6 Jilly. (R. 66-67) . . 


4. The evidence for the defense is substantially as follows: 

The accused, through his counsel, made an unswom statement that 

he was serit to Fort Sill in April 1943, at which time he had a joint bank 

account with his sister in the ~ellon NatiQnal Bank, Pittsburgh, Pennsyl

vania. Through April· and Mq, his sister dnnr upon this joint account, 

without knowledge or the accused., due to the sickness or his rather; The 
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accused drew a checlc upon that account on 8 April to the Dd Soto Hotel 
and later,· when he learned that the check ha.d been dishonored, sent to 
the Potter Title and Trust Company a deposit or ·$50 to cover the check. 
Later he made out checks to the City National Bank and to the Security 
Banlc and Trust Company, both of L....wton, Oklahoma, in good faith, be
lieving he had money on deposit in the Potter Title and Trust Company aIX1 
in the Mellon National Bank because of a loan made by him from the 
Potter Title and Trust Canpany and becauee his ~ checks "8re sent 
directly to the Mellon National Bank. 'When he learned that the checks 
were being dishonored, he went to the City National and the Security Bank 
and Trust Company and borrowed money from each bank to cover the prior 
checks, giving postdated checks as security therefor and intending to pay 
them out or his later i;ay checks. About 21 June, because of financial 
worries, he was relieved from school and began drinking heavily and did 
not remember writing arr:, checks thereafter. He missed the one train out 
of Lawton on 21 June, due to "clearing• Fort Sill, and caught the bus to 
Oklahoma City at 0600 22 June, arriving too late to catch the 084S train 
out of Oklahoma City. He checked into a hotel intending to catch the 
only other train rut, at 0420 23 June, but due to drinking overslept and 
missed the 084S train. He was arrested 24 June, taken to the city jail 
and later to the Will -Rogers Hospital,.f'rom which he was released 1 July. 
Accused did not remember anything about writing checks in Oklahoma Cit;y, 
and did not. remember any of the persons whose depositions were in evi
dence in this case. After his a?Te~t he learned tor the first time that 
he had made a $10 deposit in the Federal Building and Loan Association 
in Clclahoma City. He was given an order by Captain Gillett to report to 
Camp Gordon without delay but could not catch another train (the first one 
available to him) out of <lclahoma City until 084S, 2 July, and he ar
riTed at Augusta, Georgia, S July at 03,J). · The whole trip having been made 
by ·day- coach and by bus, he was so tired he went to a hotel t o get some 
sleep. He at~ted to boITow money trom two banks in Augusta. On 6 J'UJJ", 
he reported to Camp Gordon, believing that a one day lay-over was not an . 
~easonable delay. Accused did not intend to defraud anyone. He 
acknowledged that he owed some money to banks in Lawton, and stated that 
he had attanpted to make arrangements to repay any- creditors he might have, 
llhich was dependent upon his continuance in the milltary service, since 
his :father and sister were partially dependent upon him for their support 
(R. 'l.35-137). 

/ It was stipulated that accused was taken into custody in Oklahana 
City on 24 June, placed in confinement at Will Rogers Hospital on 26 June, 
~d released on l July to return to Camp Gordon (R. 112). . 

· ' S. !• SpecJ.ficatioos 6 and· 7, r·...~ge IIa Accused borrowed $100 
-!ran the Security Bank and Trust Company, Lawton, O<lahoma, on 5 May 194~, 
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giving in return two checks in the -sum of $51 each, drawn by himself on 
the A:ellon National Bank, Pittsburgh, Pennsylvania and postdated 5 June 
1943 and 3 July 1943 respectively. The checks were "put through" for 
payment after their due dates and were not honored, ths notation on the 
checks stating the reason as "insufficient funds 11 • The checks were never 
paid. 

b. Specification 9, Charge Ila The evidence applicable to this 
Specification is contained in E..wbit K, in 1'hieh the deponent testified 
that he had no personal knowledge of the check and did not see it until 
after it was returned dishonored by the drawee bank. The check was never 
paid. 

£• Specifications 14, 18, 19, 20 and 21, Charge Ila The evi
dence supporting these Specifications shows that !ran 22 June 1943 to 
24 June 1943 accused signed and cashed five checks in Oklahoma City in 
the sum of $50 each, receiving cash and merchandise therefor. The checks 
were drawn on the Potter Title and Trust Company,'Mellon National Bank, 
both or Pittsburgh, and the First National Bank of Cklahoma City1 0clahoma, 
and were as described in these Specifications. The various witnesses who 
testified concerning the making and uttering of the checks stated that the 
checks were dishonored and were never paid. 

d. The foregoing evidence shows that accused made and uttered a 
number or-checks to various banks and merchants., receiving cash or mer
chandise therefor. The payees of the checks, or their agents, testified 
that the checks were dishonored and never paid. The basis for this 
testimony is not clearly shown, but it a:wears to be derived from the fact 
that the checks 'Were returned unpaid bearing stamps or notations such as 
"NSFn or "No Accountn either on the checks themselves or on attached slips. 
Examination of the photostats of the checks in the record discloses the 
presence of such stamps as well as the bank stamps of the drawee b9.nks 
dated shortly after the dates or issuance of the respective checks. No 
testimony was procured from any officer or agent of the banks on which the 
checks were drawn. , 

It was incumbent upon the prosecution to establish that accused 
did not have sufficient funds or credits in the respective banks upon 
'Which the checks were drawn to pay the checks when presented. There is no 
competent evidence to prove this essential element of the offense charged. 
The mere statement of the witnesses llho cashed the checks that they were 
returned because or nno accountn or "not sufficient funds" can hardly be 
said to be proof of this fact (c:1(121721, Graydon). It has been held that 
notations such as "Not Sufficient Funds•. and iiNo Accountn on returned checks 
or on slips attached to the checks are not competent to prove that the 
maker of the checks had insufficient funds or had no account in the bank to 
meet the checks (Dig. Op. JAG, 1912-40, sec. 395(16); See also CM 204927, 
Parsons). It may be true that such a notation on a returned check would be 
accepted in every day commercial affairs as proof that the drawer of the 
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check did not have sufficient funds to meet tli.e check but it cannot be 
accepted in a court of law to prove an essential element of a criminal 
offense, without holding that the rules of evidence pennit the re
ception, without preliminary foundation, cf the unsworn statement of an 
unknown person. 

In the absence of proof that the accused had no account in the 
banks or insufficient funds or credits in the banks for payment the alle
gations in the Specifications that accused made and uttered the checks 
"well knowing that he did not have and not intending that he should have 
sufficient funds• in the banks for payment are not proven. · .The Board .' 
is therefore of the opinion that the findings of guilty of these Speci-· 
fications cannot be austamed. 

In addition to the foregoii:1g deficiency in the proof, which is 
applicable to all preceding Specificatir.ma. there is a failure of proof 
under Specification 9, Charge II, that accused uttered the check and re
ceived value for it. 

It should be further noted that Specifications 6 and 7, .Charge 
II, involve postdated checks. given for a loan. The Specifications allege 
that accused "having promised*** he would have sufficient funds on 
deposit * * * to pay said check * * * llhen it became due, did, without 
cause*** dishonorably fail to keep said promisen. Whether the offense 
would be proven merely by showing that accused had insufficient funds in 
the bank en the due dates or the checks need not ·be considered here in view 
of the fatal defects in the proof previously discussed. 

!• Specification 25, Charge II• The issue involved under.this 
Specification was the promptness of accused in returning to his station 
at Canp Gordon after receiving an order at Oklahoma City.on l July 1943 to 
return there, it being alleged that accused should have returned on 5 July
1943 but that he did not tmtll 6 July 1943. It appears that accused de
parted from Qclahoma City m 2 July, that by train he should have arrived 
at Augusta, Georgia,, on 4 July, that he traveled pa.rt of the way by bus 
and arrived on 5 JuJ_y, and that he wait.ed until 6 July' to report at camp 
G~rdon. The evidence is deemed insufficient to support beyond a reasonable 
doubt the finding of guilty. The staff judge advocate ~n his review recog
nized this fact and recommended {p. 11) that the finding be disapproved. 
In drafting ths action, which was adopted in toto by the reviewing. author
ity, he inadvertently omitted Specification2~m the Specifications which 
he recommended should be disapproved. 

· 6. The accused is 24 years of age. The records of the Office or 
The Adjutant General show his service as follows: Enlisted service from 
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17 February 1941; appointed temporary second lieutenant, .Army or the 
United States, and active duty, S Novanber 1942. 

7. The court was legally constituted. For the reasons stated the 
Board of Review is of the opinion that the record of trial is legalq 
insufficient to support the tindings of guilty and the sentence. 

• ---~------·--·~--"-·_·_,,Judge AdYocate 

--~·-/__ I_..-__ ----·-··_.0_~ ,Judge Advocate,_:,._,..__:.-..,.,,_;_,.... ______ 

-Jf=~·--~-·-·- .,J~ A<m,cate 
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1st Ind. 

War Department., ·J.A.G.o., 2 6 fE.R l~~ - To the Commanding General, 

III Corps, Presidio or Monterey., Monterey., California. 


1. In the case of Second Lieutenant Francis H. McCarthy (0-1172984), 
Field Artillery, I concur in the foregoing opinion of the Board of Re
view holding the record· of trial not legally sufficient to support the 
findings of gullty and sentence, and, for the reasons therein stated, 
recommend that the findings of guilty and the s~ntence be disapproved. 
You: are advised that the action of the Board of Review 8...'ld The Judge 
Advocate General is taken under the provisions of Article of War 56½ and 
in accordance with note 4 tollowing that article (M.C.M., 1928., P• 216)., 
and that under the further provisions of that article the recprd of trial 
is herewith returned to you for a rehearing or such other action as you 

1may deem proper. · 	 , 

2. 'When copies ot the published order in this case are forwarded 
to this office togetherllith the record of trial, they should be ac
companied by the foregoing opiru.on and this indoraement., except that in 
the event a rehearing 1.8 directed the foregoing opini.on and this indorse- · 
ment should be returned alone and the disposition of the record ot trial 
and the publication of the general court-martial order in the caese shall 

· follow the provisions of paragraph 89., Manual tor Courts-Martial., 1928. 
For convenience of reference and to facilitate attaching copies of the 
p$lished order to the record in this case, please place the file number 
of the record in brackets at the end ot the published order, as followsa 

~ ~- C3-_-·.. .... 

Myron c. Cramer, 

Major General., 


The Judge Advocate General. 


l 	 Incl-

Record of trial. 


( 
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SPJGK 
CM 243105 1- DEC 1943 

U N I T E D S T A T E S ) SECOND AIR roRCE 
) 

Vo ) Trial by ~.C.M., convened 
) at Array Air Base, Pyote., 

Second Lieutenant GUY.E. ) Texas., 14 October 1943. Dis
SMITH (0-804746), Air Corps. ) missal, total forfeitures, 

) and confinement for six (6) 

.. ) months. Disciplinary Barracks • 

OPINION of the BOARD OF REVIEW 
LYON, HILL and ANDRE'{iS, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate Gener~l. 

2. The accused was tried upon the following Charges and Specifica
tions a 

CHARGE I:· Violation of the 61st Article of War. 

Spftcificationa In·that Second Lieutenant Guy E. Smith, 93rd 
Bombardment Squadron, 19th Bombardment Group, did, without 
proper leave, absent himself from his station at Arrrv Air 
Base, Pyote, Texas, from about 5 August 1943 to about 5 
September 1943. 

CHARGE II: Violation of the 95th Article of \~ar. 

Specification la In that Second Lieutenant Guy E. Smith, 93rd 
,, 	 Bombardment Squadron, 19th Bombardment Group, did, at Odessa, 

Texas, on or about 2 September 1943, with intent to defraud, 
wrongfully and unlawfully make and ut~er to the Elliott Hotel, 
Odessa, Texas, a certain check, in words and figures as 
follows, to wita · 

C 	 THE 1'~RST NATIONAL BANK 88-2161 , 
U 	 Odessa, Texas September 2, 19 
S Pay to the.order of CASH 	 $15.00 
T . Fifteen and no/100 	 DOLLARS 
0 Value Received and Charge to Account of 

11 
 TO Electra ·state Bank 
E Electra, TexasR /a/ Guy E. Smith 
s (ASN) 0-804746 
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D 

R 

A 

F 	 and by means thereof., did fraudulently obtain from the Blliott 
T 	 Hotel, Odessa, Texas, Fifteen Dollars ($15.00)., lawful money 

of the United States, he, the said Second Lieutenant Guy E. 
Smith., then well knowing that he did not have and not intending 
that he should have any account with the Eleotra State Bank, 
Electra, Texas, for the payment of said oheok. · 

Specifioation 21 Same form as Specification 1., but alleging 
cheok dated 4 September 1943, payable to the order of Cash, 
made and uttered to the Elliott Hotel, Odessa., Texaa., at 
Odessa., Texas., and fraudulently obtaining thereby $25.00. 

Specification 31 Salll~ form as Speoification 1, but alleging 
· 	 check dated 4 September 1943.,_paya.ble to the order of Cash., 

made and uttered·to the Elliott Ibtel. Odessa.,. Texaa., at 
Odessa, Texas, and fraudulently obtaining thereby $15.00. 

CHARGE III1 Violation of the 96th Article of'._ War. 

Specifioetion 11- 'In that Second Lieutenant GU¥" E. Smith., 93rd 
Bombardment Squadron., 19th Bombardment Group., having reoeiwd 
a lawful order from Captain James A. "Freguson to report to him 
immediately at Army Air Base., Pyote., Texas, the said Captun 
James A. Ferguson then being in the execution of his oftioe, 
did.,· at Odessa., Texas., on or about 3 September 194,3., J'a.U to 
obey the same •. 

Specification 21 In that Second Lieutenant Guy E. Smith., 93rd 
Bombardment Squadron., .19th Bombardment Group., having been 
restricted to the limits.of his post at~ Air Base., Pyote., 
Texas. did., at Jr.mv- .Air Base. Pyote. Texas., on or a.bout 20 · 
September 1943, break said restriction by going to Odessa., 
Texas. 

He 	 pleaded guilty to Cha.rges I and III and to their Specifications, am 
not guilty to Charge II and its Speoif'ios.tions,, and was .to\md guilty ot 
all Charges and Specifications. No evidence of' previous conviotiona was 
introduced. He was sentenced-to disJDissa.l. total torf'eitures., and con
finement at hard labor tor ten yea.rs. The reviewing authority apprOYed 
only so muoh of the sentence as. pro'Vi.des for dismiual from the sernoe., 
f'orteiture of all pay: and allowances due or to become due., and confinement 
at· hard labor for six months• and f'onrarded the. record of trial tor action 
under Artiole of War 48.: The legal ef'f'eot of this action was to approve 
the sentence and _remit nine years and six. months of th.!J confinement ad.jw.ged. 
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, 3. In view or the accused's plea of guilty to Charge I and its 

Specification (absence without leave in violation of Article of War 61), 

and Charge III and its Specifications (failure to obey a lawful order of 

his superior officer and breach of restriction in violation of Article 

of War 96), the evidence introduced by the p~osecution was confined to. 

Charge II and its three Specifications - issuing of worthless checlcs 

with intent to defraud in violation of Article of ,'i!ar 95, to which the 

accused pleaded not guilty. 


Summary of the evidence. In September 1943 accused was a guest at 
the l!;lliott Hotel, Odessa, Texas, during which time he received from the 
hotel, cash or credit on account in exchange for checks signed by the 
accused as followsa One check for ~25 dated 4 September 1943, and two 
checks each for ~5 dated respectively 2 and 4 September 1943. The checks 
were drawn un the Electra State Bank, Electra~ Texas, and each oheok was 
dishonored and returned by the drawee bank marked "no account" (R. Sa-Sb, 
6d-6:f'J Exs. A, B, and C ). Mr. Charles O'Donnell, assistant manager of the 
hotel, advised the accused by mail that his checks had been dishonored. 
Several days later Captain James F. Sewares, Air Corps, the investigating 
officer, called at the Elliott Hotel and obtained the checks from Mr-. 
O'Donnell on memoranda receipt. About one week thereafter Mr. O'Donnell 
received from Captain Sewares full payment of the checks (R.6e-f, 6m). 
Mr. O'Donnell stated that about a month prior to the negotiation or 
Exhibits A, B, and C, aocused gave him c~ecks on another bank whioh were 
unpaid and returned, but that accused later paid these checks. Captain 
Sewares, had a oonversation with the aocused about 23 or 24 September 1943, 
at which time he advised acoused of his rights under Article of War 24. 
He asked accused if he .understood the Charges and Speoifioations whioh 
had been preferred against him, to which accused replied in the affirmative. 
He told accused that anything said by him could be used against him in oourt 
and that he "did not have to sign anything or write anything11 

• Accused re
plied that,he did not desire to make any,statement. At this stage of' the 
direct examination the trial judge advocate announced that he had no fur

• 	 ther questions. On aross-examination and in response to questions by the 
cefense, Captain Sewares stated that the day after he spoke to the accused 
he went to the Elliott Hotel, got the checks, brought them back to the 
post, and showed them to the accused. The accused did not have much to 
say but admitted that they were his checks. Witness stated that he had 
"contacted him lfhe aoouseg twice in regard to the payment of the checks 
and two or three times in the Officers' Mess". .He told the accused that 
:Mr. "Elliott" .was very ·much upset, and asked accused what he was going to 
do about it. Accused stated that he was ready to pay the checks and 

· thereupon ttpulled the money out of his pocket" and ga~ it to Captain 

Sewares, who in turn delivered the money to the Elliott Hotel (R.6j-6m). 


,..·\ 

For the defense the accused admitted that he wrote the checks and gave 

them to the hotel in exchange for cash and for payment of his hotel bill~ 
He testified that when the cheo1's were negotiated he was of the opinion 
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that he had an account in the Electra State Bank. In this connection 
he s·tated that he had been carrying 11a small a.ccount 11 with a bank in 
Longview, Texas,· and that in June 1943 he requested his mother to trans
fer the Longview account to the Electra State Bank and thought that it 
had been done, but that "evidently she failed to do it and the checks 
just bounced". Accused testified that he was in Sebring, Florida, when 
he requested the transfer, and that he learned while .in Florida, and as 
far back as ,June that -the transfer had not been acoomplished becaUSE'1 some 
checks which he had drawn in reliance upon the transfer ''were returned 
there". He stated that he told his mother of the difficulties resulting 
from her failure in this regard, and that he again requested her to :make 
the transfer, which she promised to do, but failed to do because of ill
ness (R.60). He ·stated that he notified his.mother when the checks here 
involved were returned but that his mother was sick in bed (R.6r ). It 
appears from the testimony of accused that he visited his home in Eleotra, 
Jexas, sometime in August 1943, and that although he lived within four or 
five blocks of the Electra State Bank he took no steps while there to 
verify the status of'his account with that bank (R.-6n~6r). He had never 
received any statement from the Electra State Bank, nor had the bank re
quested a. specimen '.f,;f his signature (R. 6q-6t). When he opened his account 
with the bank in Longriew (a distance of 325 miles from his home) he was 
required to sign EU'l.a;·, file with the bank a signature card. He was the 
only one authorized io draw checks on the Longview account, but his mother 
was well known and ~uld have effected a.transfer of his account. He did 
not deposit his monthly pay checks with the Longview bank. He kept no 
check stubs ~d had:. no idea of the status of his· account with the Longview 
Bank. His last c)leok on that bank was drawn sometime 11in the spring". 
Accused knew he could transfer his balance in the Longview Bank by the 
siri.ple process of drawing a check, but stated that he wanted his mother 
to attend ·to it. His balance was low and 11she was going to add to it" (R.6t). 
He stated that after charges were filed against him he made no .effort to find 
out th.e condition of his account with the Electra Bank because he was con
cerned about; the condition of his mother's heal th, and 11 ! didn't want to 
bother home until I got through with this" (R.6s). He stated that his 
mother closed out the Longview account in August, at which time there was 
a credit balance of $75 or $80, but it does not appear when accused learned 
of' this withdrawal (R. 6q-6u). The record of trial contains the following 
entrya 

"Due to the fact that the accused's Mother has been ill 
and it was rather unwise to procure a. statement f'rom her, the 
defense would like to stipulate ·between the accused, his counsel, 
and the prosecution that, if the accused's Mother were present 
in court, she would testify as followsa That she was going to 
transfer the accused's account from the Longview Bank to the • 
Eiectra State Bank; that.she told the accused that she would 
place money in the El~otra ·state Bank for him on two different 
occasions; and, that that money was never transferred or de
posited and that she failed to do so. 11 (R.6w). . 
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4. No evidence was introduced with reference to Charge I and its 
Specification, absence without leave in violation of Article of Vfar 61; 
or Charge III, failing to obey the lawful order of his superior officer 
(Specification 1), and breach of restriction (Specification 2) in viola
tion of Article of War 96.· However, the f'indings of guilty are supported 
by the accused's plea of guilty as to these Charges and Specifications. 
Vfith respect to Charge II and its Specif'ications, the evidence very clearly 
shows that the accused negotiated with the Elliott Hotel the checks 
described in the Charge and Specifications, P..nd that by means thereof he 
obtained from the hotel money or services as.alleged; that the checks were 
returned from the drawee bank marked 11no account", and that the accused 
did not have an account with the drawee bank when the checks were negotiated. 
The accused was advised that the checks had been dishonored, and after charges 
were preferred and in 'the course of the official investigation of the charges, 
the accused redeemed the checks. The evidence thus clearly shows that ac
cused is guilty of wronGfully issuing the checks without having taken reason
able precautions to ascertain whether or not sufficient funds had been de
posited to his credit in the drawee· banlf ·to pay the checks. Such conduct 
was to the discredit of the military service and was violative of,Article 
of War 96. Howevor, the Specifications are laid under the 95th Article of 
War and the question presented is were the checks negotiated with the intent 
to defraud as alleged 1 The accused contends that he had a small account 
with a baa at·tongview, Texas; that he.had requested his mother to trans
fer this accC?unt to his credit at the drawee bar.k; and that when he nego
tiated the checks h~ honestly believed that the transfer had been made and 
that the checks were good. In support of this contention the record con
tains a stipulation that accused's mother if present at the trial would 
testify that "she was going to transfer the accused's account from the 
Longview· Bank .to the Blectra State Bank; that she told the accused that 
she would place money in the Electra Bank for him on two different occasionsJ 
and that the money was never transferred or.deposited and that she failed to.do 
so". The court had an opportunity to observe the derr~anor of the accused on 
the witness stand and to appraise his testimony. It was the province of the 
court to accept or reject his testimony. Despite the testimony of accused. 
the Board of Review is of the opinion that the court was fully justified 
in finding the accused guilty.as charged beyond any reasonable doubt. The 
record contains an abundance of' evidence which supports an inference of . 
fraud. The accused seems to have had a weakness or predisposition for giving 
bad ·checks. He had previously given worthless checks to this same hotel. 
He had recently been involved. in some difficulties because of negotiating 
bad checks at Sebring, Florida, drawn on this same bank. The court was 
not bound to belie_ve and was justifi!3d in not believine; the accused's 
story about his account at the Longview Bank. The accused's home was 
Electra. Texas. There is no explanation of why he should maintain a bank 
account 'in Longview., Texas, 325 miles distant _from his home (R.6s ). ' If 
he really had an account at Lon6-view, Texas, and desired to transfer it to 
his home bank ,·rhy should he have waited for hi-s mother, who had no author~ty 
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in the premises, to make the transfer, wher. he himself could have accomplished 
it by the swift and simple process of a check ur draft on the Longview Bank 
for his credit in the Electra State Bank? If no one other than he had the 
authority to check against his Longview acco'.lllt, as testified by accused, 
how did he expect his mother to effect the transfer of the account? As
sumine that accused had an account in the Longview Bank, he stated on cross
examination that he had not drawn on the account since sprint:, that he 
kept no check stubs, and that he had no idea of the status of the account 
when he negotiated Exhibits A, B, and C. If' the accused had had an account 
with the Loni:;view Bank it would have been an easy matter for him to have 
established this fa.ct through a d~position of some officer of the Longview 
Ba..."lk. It is understandable how the accused could have made. the initial 
mistake of drawing checks in Florida in reliance upon the alleged contem
plated transfer of his account, but when these checks were dishonored by 
the Zlectra State Bank with the resulting "difficulty" which followed, it 
seems inconceivable that he would again have assumed the risk without 
assuring him.self that his account had been transferred, anq that his credit 
balance was sufficient to meet the check~. The demeanor and conduct of the 
accused, his gross negligence and indifference to the status of his bank 
account (if any), the fact that he had received no confirmation of any 
deposit in the Electra State Bank and no notice of any transfer from the 
Longview Bank, the admission of accused that he had no idea of the status 
of his account with the Loncview Bank, and his failure to offer corroborative 
and positive evidence of the actual existence pf the Longview account, warre.nt 
the conclusion beyond a reasonable doubt that the accused negotiated the checks 
with the intent to defraud. 

5. The accused is 24 years of age. The reoords in the Office of The 
Adjutant General show that the accused attended Texas A. and M. College 
two years, najoring in "market and finance". He joined the Texas :-rational 
Guard 22.September 1940 and became Sergeant, Battery D and C, 131st Field · 
Artillery•. He was appointed an aviation cadet September 1942, and upon 
completion of the prescribed course of instructioµ was honorably discharged 
as.an aviation cadet, rated as a pilot and commissioned a temporary second 
lieutenant, Army of the United States., 28 May 1943. F...e attended the Army 
Air Forces Pilot School, Hendricks .F'ield, Florida, from 2 .June 1943 to 14 
July· 1943. The Special Service School report gives his air virork rating as 
11Excellent11 ., his academic rating as 11superior", and stated that his special 
aptitude is for "Combat duty on Four-Engine .Aircraft". 

6•. The court was legally constituted and had jurisdiction of the person 

ansl the subject matter. No errors injuriously affecting the substantial 

rights of accused were oonunitted during the trial. In the opinion· of the 

Board of Review the record of trial is letally sufficient to support t4e 

findings of guilty and tne sentence and to warrant confirmation thereof. 

Disl!l:issal is mandatory under Article of Wa.r·95 and authorized under Articles 

of War 61 and 96. 


--.... ....... .. __, Judge Advocate.
~----~-}.__""', 

(On Ulave) , Judge Advocate. 
--.::::1'-,-G....,,-::"~J;;..;;;;...._-t:i-:-,7~~1-.-,--0 !:.,C c:o edr:oon~..._n 

http:warre.nt


(291) 


1st Ind. 

War Department, J.A. G.o., l. 8 DE.C 1943 - To the Secretary of War. 

1. Hermth tranamitted for the action of the President are the 
record of trial and the opinion of the Board. of Review in the case ot 
Second Lieutenant Guy E. Smith (o-804746), Air Corps. 

2. I oonour in the opinion of the Board ot Revisw that the record 
of trial is legally sutfioient to support the findings and sentence as 
approved by the renewing authority and to warrant oontirma.tion thereof. 
Under all the circumstanoes, it is believed that dismissal b suf'.t'ioient 
punishment. I, therefore, recommend that the sentence be oonfirmed but 
that the forfeitures and confinement be remitted, and tha.t the sentence 
as thus modified be carried into execution. 

3. Consideration has been given to le~ers from lbnorable Tom c. 
Connally,·United States· Senate, and Honorable Lindley Beckworth, lbuae 
of Representatives, which accompany the record of trial. 

' ) 	 . 

4. Inclosed are a draft of a letter for.your signature transmitting 
the record to· the President tor his action and a form of Executive action 
designed to barry into effect the recommendation hereinabove ma.de, should 
su~ action meet with approval. · 

,.~ ~-~a-;. 

Jeyron c. Cramer, 

Major General, 


The Judge Advocate General. 

5 	 Inols. 

Inol.1-Record of-trial. 
Inol.2-Dra.ft of ltr. tor, 

sig. Seo. of War. . 

Inol.S-Form of Ex. action. 

Inol.4-Ltr. ~t.o Senator.· 


Co:r,mal.ly; (A copy) 

Incl.5-Ltr. fr. Representative 


Beckworth. 


(Sentence confirmed tut: ·forfeitures ~nd confinement remitted.· 
G.C.M.O'., 60, 9 Feb.1944.) 
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---------------------

WAR DEPARTMENT 
Army Service Forces _ 

In the Office of The Judge Advocat~ Ganeral (293)
Washington, D. C. 

SPJGN 
GM 24.3121 3 O )10V 1943 

lfNITED STA'.L'ES ) MILITARY DISTF.XCT OF WASHINGTON 

v. 
) 
) Trial by G.c.M., convened at 

Captain JULIAN F, MUNSTER 
(0-326619), Corps of 
Engineers. · 

) 
) 
) 
) 

Fort Belvoir, Virginia, 8 
and 11 October 1943. Dis
missal. 

____________,_______ 
f 

OPINION of_ the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

1. The record.of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits thi~, 
its opinion, to The Judge Advocate General. · 

2. The accused was tried upon the following Charge and Speci
fications: 

CHARGE:· Violation of the 96th Article of war. 
Specification 1: In that Captain Julian F. Munster,· Corps 

of Engineers, Company B, Student Officer Training. ' 
Regiment, Fort Belvoir, Virginia, did, at Fort 
Belvoir, Virginia, on or about 8 September 1943, 
wrongfully talce and use for his own personal benefit, 
without proper authority, a certain army vehicle, 
to wit: one truck, quar~r ton, four by four, C-16, 
W20114702, prcperty of the United States, furnished 
and intended for·the military service thereof, of a 
value of more than fifty ($50.00) dollars. 

Specifi_cation 2: In that Captain Julian ·F. Munster, Corps 
of Engineers, Company B, Student Officer Training 
Regiment, Fort Belvoir~ Virginia, did, at Fort 
Belvoir, Virginia, on or a~out 8 September 1943, · 
unlawfully enter the 24,lst Engineer Combat Battalion 

·Motor Pool, ·a locked enclosure, with intent to 
commit a criminal offense, to wit: the wrongful 
taking of an army .vehicle. 
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He pleaded not guilty to and was found guilty of all Specifications 

and of the Charge and was sentenced to be dismisoed the service. 

The reviewing authority approved the sentence and forwarded the record 

of trial for action under Article of War 48. 


3. The evidence for the prosecution shows that about 12:15 a.m., 

8 September 1943, the sentinel in the area of the 241st Engineer 

Cpmbat Battalion Motor Pool, hearing a crash there, discovered, upon' 

investigation, that the locked gate of the fenced motor pool enclosure 

had been forced open. At the same time, he observed a vehicl~ pro

ceeding'southward along·Gunston Road. His calling the corporal of. 

the guard woke the senior officer in charge of the motor pool, who 

slept nearby. This officer promptly proceeded to·the motor pool, 

checked the_jeeps therei then, after a conference with the motor pool 

sergeant, called military police headquarters to report that one was 

missing (R. 9:-14, 48). · 


At 12:20 a.m., a military policeman on duty at the Belvoir Road 

gate saw the accused, without'hat or tie, drive a jeep bearing the 

identification C-16 on its bumper, through the gate a.nd on to tho high-. 

way. About one, the same morning, two military police and two Alexan
dria policemen observed a hatless soldier park a jeep in that city, 

alight, cross the street and enter a doughnut shop. About 2:20, the 

two civilian policemen were in:f,'omed at police headquarters in Alexan
dria that a:jeep had been stoi~n from Fort Belvo~, identified, among 

other particulars, by the number· C-16 on the bumper. Shortly there-· 

after, they located this jeep near the, A. B. & W.Bu.s terminal station 

in Alexandria. While they were trying to start it, the accused 

approached, stopped when he -ohserved the policemen, then walked over 

to _the bus station. After. the,)notor started. the accused walked over 

to the jeep•. One of the policemen inquired if he knew anything about 

it. Despite his denial, the ~olicemen, observing that the accused had 

•been drinking• and having recognized him as the soldier whom they had ear
lier seen eme:rge from a jeep and_ enter a doughnut shop in Alexandria, 
arrested and turned him over to the MPs, along with the jeep, which was 
identified as one normally kept in the 24,lst Engineer Battalion Motor 
Pool, the officer in charge of which had authorized no one to use it between 
7 p.m., 7 September 1943 and 6 o I clo.ck the next morning. A shred of 
cloth removed, later on the morning of 8 September 1943, from the 
barbedwire fence enclosing the motor pool, was identified as exactly 
similar in all respects to the fabric of a torn shirt removed from the 
accused's laundry bag during the"course of the investigation (R. 25-'?1, 

· 30-31, 34-37, 44-46b, 50-54, 61-11; Exs. s-11). · 

4. The evidence for the defense shows that the acc'us~d was 

in a restaurant in Washington from 11150 p.:n., 7 September 1943, until 

12:25 a.m., 8 September 19431 without tie or hat, with his shirt open, 
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and, so obviously drunk that service was refused him. He vras seen in 
another restaurant in Washington between 12:30 a.m. ahd 1:30 a.::n., 8 
September 1943, hatless, tieless and with collar unbuttoned, and in a 
cocktail lounge there between 9:45 p.m. and 12:30 p.m., during the 
week of 6 September 1943, when nothing unusual was noted in his 
appearance. About 2 a.m., 8 September 1943, drunk, wearing no hat or tie, 
with .shirt open, he boarded an A. B. & W.bus, in Washington, bound 
for the Alexandria bus terminal, where !1.e alighted. The proprietor of 
the doughnut shop referred to by the Al(}Xandria policemen, testified 
the accused was not there during the time in question (R. 71-95). 

Officers, who were formerly associated with the accused, 
characterized as excellent his reputation for efficiency, truth and 
character as an officer; especially ~entioning the difficult task 
of assisting in the advance pioneer clearing of a porti9n of the 
Alaska lfighway (R. 96-99; Def. Exs. 2-4). · 

5. The accused, having been advised of his.rights, elected to 
remain silent. 

6. The first Specification alleges misappropri~tion of an Army 
vehicle; the second, unlawful entry of the motor pool 1 s locked enclosure 
with intent to conunit the criminal offense described in the first. The· 
evidence through which the defense sought to prove an alibi-is effective
ly discredited by the forthright testimony of-numerous unimpeached 
witnesses for the prosecution, convincingly establi~hing a chain of 
circumstances which L~pels an inference of the accused's guilt as alleged 
in each Spe·cification. . · 

?. The court found the accused guilty of the alleged offenses 
and sentenced him nto be reduced to his permanent grade of 1st lieutenant 
and to be suspended from promotion for a period of one year.a Before 
the record of trial was authenticated, the court reconvened on its own 
motion for the purpose of reconsidering the findings and sentenceJ it 
adhered to its original finding of guiltyJ then, having revoked its 
origina1 sentence and sentenced the accused to be dismissed the service, 
overruled defense counsel's objection that the .f'in.il sentence., being more 
severe than the original, was "out of order•. Until authentication 
of the record., a cqurt-martial is not deprived., by the final provision 
of Article of war 40, of its inherent right to reconsider a.nd alter its 
original sentence, even thoueh such alteration involves an increase - with
in legal limits - of the severity thereof; nor is this inherent right 
in a:ny manner impaired by the prior announcement of its original . 
sentence .(Bull. JAG, May 1943~ Sec. 395 (37) ). It follows that the 
court•s action, in this particular, was unexceptionable. 

- '··i 
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8. The accused is JO years of age. War Department records show 
appointment as second lieutenant, Engineers - Reserve, l June 1935, 
promotion to first lieutenant, 10 November 1938 and, temporarily, to 
captain 29 April 1942, with extended active duty from 29 March 1941. · 

9. The court was legally constituted. No errors injuriously 
affecting the substantial. rights of. the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findines of guilty and the sentence 
and to warrant confirmation thereof. A sentence of dismissal. is author
ized upon conviction of a violatio~ of Article of War 96. · 

.~c~ Judge Advocate 

......£~~~=~:::::i·c.....:${£:::...:...:..'~~:::::·~~~:::·~·....::::·:::.-_ __,, Judge Advocate 

Judge Advocate ~~Al~ 
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SFJGN 
c:.: 2431~ 

1st Ind. 

-i'!ar Department,. J .A.G.O., 11 DEC J943. .,, - To the Secretary of m:.r. 

1. Herewith transmitted for the action of the Prasident are 
tnc record of trial and the opinion of the Board of Review in the 
case of Captain Julian F. Munster (0-326619), Corps of Engineers. 

2. I concur in the opinion o! the Board of Re~iev1 tbat the 
record· of trial is legally sufficient to support the.findines and 
sentence and to warrant confirmation thereof. I recom::1end that the 
sentence be confirm3d but co:71Illuted to a re:;;rimand and the forfeiture 
of ~t50.00 of his pay per month for six :nonths, and that the sentence 
as thus modified he ordered executed. · 

3. Inclosed are a draft of a letter for your_ signatµre, trans
mittinc the record to the President for his action, a.~d a form of 
Executive action desizned to carry into effect the foregoing recom
mendation, should such action meet ,vith approval. 

e O ..:w-, .. 

:ieyron c. Cramer,. 
Major General, 

The Judge Advocate Gsneral. 
3 Incls. 

-1 - Record of trial. . 

2 - Dft. ltr. for sig. 's/VT.

3 ~ Form of action. 


(Sentence confirmed but commuted to reprimand and forfeiture of 
$50 pay per month for six months. G.C.M.O• .35, 17 Jan 1944) 
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3 0 NOV 1943 

SPJGH 
CM 243205 

UNITED STATES ) III CCRPS 
) 

v. 

Second Lieutenant DONALD 

) 
) 
) 

Trial by o.c.y., convened at 
Camp Gordon,'Georgia, 26 
October 1943. Dismissal, total· 

E. THRALL (0-1180749), 
Field Artillery. · 

) 
) 

forfeitures, and confinement 
at hard labor for three (3) 

) years. Federal Reformatory. 

OPINION of the BOARD OF REVIEW' 
DRIVER~ LOTI'ERHOS and LA.Tl'IN,Judge Advocates. 

1. The Board of Revfew has examined the .record of trial in the case 
of the officer named aboye and submits this, its opinion, to The Judge 
Advocate General." . . . · . 

2. The accused was tried upon the following Charges and Specifica
tionsa 

CHARGE I I Violation of the 93rd Article of War.· 

Specification: In that Second Lieutenant Donald E. Thrall, Hq 
III Qorps Artillery, did, at Camp Gordon, Georgia, on or 
about 2 October 1943, commit the crime of sodomy, by 
feloniously and against the order of nature having carnal 

· connection per os with Technician IV Grade Henry O. · · 
Scheunemann, Hq Battery, III Corps Artillery. 

. . . 

CHARGE II1 Violation of the 96th Article of War• 
. " 

Specification: Ii(.that Second Lieutenant Donald E. _Thrall, Hq 
III Corps Arti-llery, did, at Camp Gordon,···Georgia, on or 
about 2 Octooer 1943, drink intoxicating liquor with 
Technician IV Grade Henry o. Scheunemann and Private I<'rancis .... 
x. Moeller, both Hq Battery, III Corps Artillery. 

He pleaded guilty to, and was found guilty of, both Specifications and 
Charges, and was sentenced to be dismissed the service, to forfeit all pay 
and .allowances due or to become due, and to be confined at hard labor for 
three years •. The, reviewing authority approved the sentence, designated the· 
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Federal Reformatory, Chillicothe, Ohio, as the place of confinement, 
and forwarded the record of trial for action under the 48th Article of 
Vfar. 

3•. The evidence for the prosecution is substantially as follows: 
At approximately 8:00 p.m. on 2 October 1943, the accused entered Post 
Excha,nge No. 13, pointed to Technician Fourth Grade Henry o. Scheunemann 
and said, "You are the man I want". Scheunemann, at the invitation of 
accused, followed him to his (accused's) room where the accused mixed 
drinks of 11rum, coke· and ice" and the two sat down and drank them. At 
approximately "10:45 or 11:15tt p.m. Sclieunemann, at the suggestion of ac
cused, went to the officers• mess am procured more ice. He invited 
Private Francis x. Moeller to go to the quarters of accused to have a drink. 
The enlisted men went to the room of the accused where the three had one 
drink and talked for about twenty minutes or half an hour. Upon leaving 
the accused, Scheunemann went to his bed, which was in the supply room, 
and went to sleep. He woke up, found the covers off his bed., his shorts 
down around his knees., and the accu$ed on his hands and knees with 
Scheunemann's penis in his mouth. Scheunemann jumped up., shook the accused 
vigorously and told him to leave (R·. 7-11). · · 

From the time he first entered the room of the accused until he 

finally left it, Scheunemann had four or five drinks and the accused had 

ttat least as many". During all of.. the conversation, there had been no 

indication on the part of accused of his desire to indulge in "unnatural 

actions" with Scheunemann. Private Moeller testified that neither the ac

cused nor Sergeant Scheunemann was intoxicated, and that the accused had 

full possession of his faculties•.The bottle was empty when the two de

parted from the quarters of the accused (R. 9-11). 


4. The evidence for the defense is substantially as follows: 

Captain Robert E. Thomson testified that as acting adjutant he was the 

custodian of Form 66-1 of the officers of Headquarters IlI Corps Artillery 

and that paragraph 15 of Form 66-1 of accused showed that,· :in the three 

entries made between 4 Hay and 15 September 1943., the accused had been 

rated "Superior". · The rating from ,16 September to the'time of trial had 

not yet been completed (R~ 12). 


Major Philips. Wagner, a medical officer whose specialty is 

psychiatry., and who was on detache4 service with the station hospital., 

testified that he did not know the accused, but that during his seven 


.	years practice in psychiatry., he had had ca·ses involving homosexuality. 
He considered hoMosexuali ty a psychiatric disorder. There are many 
different types. of homosexuality. :;n the case of' a person whose homosexual 
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tendencies do not norrnally manifest therrselves periodically, excessive· 
drinking resultine in intoxication mie;ht "permit" hlm to prp.ctice homo~ 
sexuality. Persons afflicted vd. th homos~.xu.al tendencies can suvr>ress 
their incJj_nations "when they recoc:nize t,hem as inappropriate". i,M.J e 
excessive -dr:i nkine breaks down will power, the takine of four or five 
drinks of ru.rn mieht or mie;ht not have much effect upon a person I s 
inhibitions. That would depend upon the person doine the drinkine. · 
"Overt" homosexuality is not acceptable in the military service regard
less of the circumstances (R. 13-15). 

5. a. C}iarge I: The evidence show,:::, and the accused fldmits 
through his plea of guilty, that on 2 Qctciber 1943 he coJT1mitted sodomy 
~ .2! upon Technician Fourth Grade Henry Q. Scheunemann without 
Scneuner1a.rin' s cor..sent, and vihile Scheunemarm was asleep. 

b. Charge II: The evidence shows, am the pl~a of guilty of 
the accused is an acJndssion, that on 2 October 1943 he drank several 
drinks of intoxicatine liquor (rum) with Technician Fourth Grade Henry 
Q. Scheunemarm and one drink with Private Francis x. 1.foelle r, both bei~ 
enlisted men as charged. 

• 	 'l'here was no evidence, on either charee, that the ad::used Tms 
intoxicated vmen he conunitted the offP.nses charged. In fact, the ooly 
evldence submitted v,as that, wh:i.le he had been drinking, he was not. 
intoxicated and was in control of hi~ faculties. 

6. The record. (under "organization of the Court") :fail.'3 to account, 
for the trial judge advo~te, assistant trial judge advocate and defense 
counsel, as present or absent_ when· the court convened (R. 2). However, 
it does appear that "the trial judge advocate" asked accused ,,horn he 
desj_red to introduce as counsel, that the "personnel of the prosecutiontt 
were snorn, arrl that the ,regularly appointed trial judge advocate 
authenticated the record. At the outset of the trial t.he court asked 
"Does the Defense have any objection to proceeding with the trial in the 
absence of the Assistant Defense Counsel", to which "Defense" re

. 	sponded 11 Non (R. 3). It appears· that accused was represented by counsel 
throughout the tr:i.al, a~' that Lieutenant Colonel Wellington A. Samouce, 
individual, counsel requested by accused, signed the certification that 
he had read the record before it vrc:1s authenticated. . Under the cir 
cumsumces the accused vras not prejudiced and the validlty of the pro
ceedings was not affected (Die• Op. JAG 1912-40, sec. 395 (54); CM 
127547). 

7. The accused is 28 years of age. The re.cords of the Office of 
The Adjutant General show his service as follows: Enl:tsted service from 
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15 April 1941; appointed temporar'!J second lieutenant, Anny of the Umted 
States, from Officer Candidat~ School, and a~ti ve duty, 15 April 1943. 

8. The court was legally constituted. No errors injuriousJy · 
affecting the substantial rights of the accused.were committed during 
the trial. The Board of Review is of the opinion thflt the record of trial 
is legally sufficient to support the findint;s of guilty and the sentence, 
and.to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a viol~tion of the 93rd or the 96th Article· of War. 

_ku...,,__J ........--·-:t;U........__
......___....·· ___.,_iJ,.......,1_~ 
 ,Judge Advocate' 

__,_~---t -.--·_t:_~_-____,Judge Advocate.....,..,..~--· 

--~______)) .L_~
1 

... ____ ____ , Judge .Advoca~e 
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1st Ind. 

'9- DEC '943 
War Department, J.A.G.o., . - To. the Secretary of .War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion·or the B·oard of Review in the case of 
Second Lieutenant Donald E. Thrall (O-ll80749), Field Artillery. 

2. I concur in the opinion or the Board of Review that the record 
of trial is legally sufficient to support th·e fin~ngs .of ·guilty and the 
sentence, and to warrant confirmation or the sentence. The accused com
mitted sodomy per os upon an enlisted man (Spec.,· Chg. I), am drank in
to)d.cating liquor ldth the same enlisted man and another (Spec., Chg.II). 
I n,oomrnend that the sentence to·dismissal, total forfeitures and con
finement at hard labor for thre, years be confirmed and carried into 
execution. · 

3.- The accused was tried on 26 October 1943• ~ 18 Octooer 1943 he 
teooered his resigna~ion as a Second Lieutenant, Amr:, of the United States, 
for the good of the service. The Comma.ming General, Headquarters III· 
Co11>s Artillery, Uie Commanding General, III Corps, the Commanding General, 
Second Army, and the Commanding General, Army Ground Forces, all recommend 
that his resignation be not accepted, particularly since his sentence in
cludes confinement ~t hard labor.for three years. I do not believe that, 
the resignation of the accused for the good of the ·Service should" be ac-.. · 
cepted because it will not only let him out of. the A,rrrq, but it also will 
result in his escaping punishment for his crime. · Consequently, I agree· 
with the foregoing recommendations that his resignation for the good or the 
service be not accepted. · · 

• 
4. Inclosed are a draft of a letter for your signature, transmitting 

the record to the President. for his action, and a form o.f Executive action 
carrying into effect the recommerxiati.on made above. 

0 -- 
'~ 

M;yron c. Cramer, 
Major General,

4 Incle. The Judge Advocate General. 
Incl. I-Record or trial. 
Incl.2-Drf't. ltr. tor eig.

s/w. . 
Incl.3-Form of action. 

Incl.4-Resignation dated 


. . 18 .Oct. 191(3. 


(Besigned) 

-s
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WAR DEPARTMENT 

Arrrry Service Forces 
In the Office of The Judge Advocate General 

Washington., D. c. · 

SPJGQ 
CH 243215. 

11 HCN 1943. 

UNITED STATES ) .9S+fi IN_FANTRY DIVISION 

v. 
) 
) 
) 

-., •. 

Trial by o.c.M•., convened at 
Tennessee Maneuver Area., APO 98, · 

]'irst Lieutenant HILIARD S. ) Nashville, Tennessee, 25 Sep-
OWEN (0-1290297)., Infantry. ) 

) 
. tember and 2 October 1943. Dis

missal and total forfeitures. 

OPINION of the BOARD OF EEVIEW' 
· ROUNDS, HEPBUHN and FP.ED~RICK, Judge Advoca tea 

1. Tb.a record of trial in t.rie case of the officer named above 
has been examined by the Board of Review and _the Board submits this, 
its opinion, to The Judge Advocate General. 

2•.. The accused was tried upon the following Char;:;e and Specifi
cations: 

CHARGE I: Violation of the 61st Article· of War. 

Specification l: _In that 1st Lt. Hillard· S. Owen; Company 11 I", 
390th Infantry, did, without proper leave absent himself 
·rran his company at camp Breckinridge., Kentucky, from about 
30 August 1943 to_about l September 1943. 

Specification 2: In that 1st Lt. Hillard s. OWen., Company "I", 
390th Infantry., did., without proper leave absent himself 
"from his command at Camp Breckinridge., Kentucky, on or about 
l September 1943, and did remain absent 'Without leave until he l'iaa 

. apprehended by military authorities on or about 2 September 1943 • 

.He pleaded not guilty to and was found i;uilty.of.the Charge and the 
Specificatiorls~· ~vidence was introduced of. two previous convictions 
by·general courts-martial of two similar offenses: One in July 1943;. 
the other in August 1943 -· both for absences of two days each. For 
these former offenses a fine had be~_n imposed upon the accused. He . 
,~~s sentenced in the subject case to be dismissed the seryice, to for
feit all -pay and allowances due or tb be.come due., and to be confined at 



(306) 
hard labor for two years. ·The reviewing authority approved only so 

much of the sentence as provides for dismissal from ·the service and 

total forfeitures and forwarded the record of trial for action pur

sue..--it to' Article of ~lar 48. 


3. The competent· evidence :for the prosecuti~r·showed that the 

military or;.;anization, of which the accused was &n\Off'icer, was .pre

paring on 30 Au.gust 1943 to leave on maneuvers, and, in fact did leave 

for that purpose on 31 August 1943 from Camp Breckinridge, Kentucky. 

About noon on the 30th accused naked pemission from his co~pany com

mander to request from the battalion co1mnander oral authority to be 

absent for several hours to visit Henderson, Kert'tucky (R. 12). This . 

was granted. Accused then requested the battalion commander for a VOCO 

to be absent for that afternoon of 30 August 1943 for tl1e purpose ot 

storing his car and some clothing in l!.'vansville, Indiana (R. 16), ldnch 


· ,,as granted vdth the understanding that accused would return as soon as··· 
he had completed his business even if such did not require the entire · 
afternoon (R. 17). Accused thereupon left the camp. His company com
mander searched for him that evening without success and his organization 
left on maneuvers on the 31st without the accused as he ,ras not present 
(R. 13-14). 

About 7:00 p.m., 1 September 1943, accused appeared at the of
fice of the Officer of the Day of Camp Breckinridge and requested the 
OD to ·place him under arrest and tendered to hi.Ju a viritten resignation 
as an· officer of the AI'J!lY of the United States "by reason of violation 
of the 61s t Article of ·v,ar11 ( R. 18-19) • The document i'IBS Yiri t ten in 
longhand and signed by the accused. While . the OD was tele1)honing for 
advice on the situation accused ~~lked out and failed to return (R. 19). 
H:::J was. apprehended the follovdn;_, day, 2 September 1943, in a private 
residence in. Henderson (Kentucky) (R. 21). ·. 

. 4•. 'l'lw accus·ed at liis own request after having been f:ully advised 
as to his right's eleoted to testify under oath. He had enlisted in the 
Indiana National Guard 8 October 1940. This organization was inducted· 
into Federal service 3 February 1941. In L7ay 1942 he wa$ sent to OCS 
at Fort Benning, Georgia, and commissioned a second lieutenant 17 August 

'1942. He was promoted .to ffrst lieutenant 15 December 1')42 and in the 
following l1'ebruary was appointed Aide to the Assistant Division Com

1 . 

mander, Eberle. During Feb~ry ids wife died. This incident caused 
him considerable unrest and l)t3 started to drink 11quite a bitn (R. ~1-22). 
He also became involved wit.It a girl who lj_ved in Henderson, Kentucky, 
and the combination of the bvo brought about his present predicament 
and was the cause of 1Jrevious court-martials for ~he same cause· (R. 23) •. 
:·fncn ha requested a VOCO on JO August he fully int.ended to· dp the things 
h~ said he was going to do, ahd did do them, but, he afterwards rr.et 
"this girl11 and started dr:mking. rrnat happened after that until the 
followin3 Wednesday morning .(l September 1943) was 11more or less a blank_" 
(R. 23). ffi.3 ra_turned pretty Yo/ell ·under· the influence. of liquor and 'While 

. ' . 
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in that condition tendered the written resignation to the OD. He then. 

walled out with the intention of' getting a "coke" but drank beer instead 

and the first thing he "realized" he was on the bus headed "for town". 

He went to this girl•s ho::ne and continued drinking until he was appre

hended. He was returned to the car::.p and placed in the stockade where. 

he has been confined to the date of trial (R. 24-25). 


5. 'lhe accused was charged with absenting himself without proper 
leave fran his organization upon two occasions between 30 August and. 
2 September 1943. The prosecution clearly showed that the accused was 
~bsent from late afternoon of JO Auiust 1943 until evening of 1 Sep,
tember 1943, and again from that evening until the 1'ollowing evening 

_when he was apprehended•. He had no authority to be absent during the 
periods alleged. 'fue accused admitted his unauthorized .absences at the 
times specified and blamed.his conduct'on liquor and a woman. 'Iha com
petent legal evidence amply supports the findings of guilty of the Charge 

·and the Specifications. 

6. ·At the beginning of the trial the trial judge advocate annou.'lced 
in open court that if any member of the ,court l\<a.s aware of any facts 
,•rhich he believed to be a ground. for challenge against ~y·member he 
should state such facts. One meraber of the court announced that he had 
lmowledge of the accused 1s letter of resignation discussed above and 
therefore some lmowledge of.the facts of the case._ The defense counsel 
thereupon challenged. that member for cause. The member was questioned 
and it appeared th.at, although the member had read +,ha document described., 
nevertheless the lalowledge he had gained ther.efrom would not influence 
iiis opinion in any way in arriving at a fair verdict. Thereupon the law 
member announced "If there are no more questions the 'court will overrule 
the objection to the.witness". 

The law member acted erroneously. It is within the sole· 

province of t:1c court to pass· upon the relevaricy and validity of ·chal

lenges for cause and not that of the Law Member alone (1.!CM, 1928, par. 

58, p. 44) •. However, the -error did not injuriously affect the sub- · 

swntial rights of the_ accused because, first,,no valid grounds for·a 

challenge for ca.use were sho'Wll, and, secondly, the commission of the· 

offenses wit.ri which the accused i.'13.s charged was not only clearly proven 

by the evidence of the prosecution but also admi-~ted by the accused when 

he too_k the stand and testified under oath• 


. 7. The defense thereupon challenged all of the members of the 
court present for cause. 1he grounds for this challenge to· the array 
was that the same court in its official capacity had tried and convicted 
the &ccused of a similar charge approximately one month previous, ~ 
namely, 28 Au6ust 1943 (Pros. Ex. B), a~ which time it had also received 
evidence· of a prior conviction of absence without leave. The court 
overruled the challenge. Attached to and made part of the record in 
the instant case {Pros. Ex. B) is a copy of a general court-martial order 
clearly showing that the same court had on 28 A~-ust 1943 found the 

. - 3 
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accused guilty of a violation of the 61st Article of -1far, imposed a 
sentence upon him, and that; prior to fixing the sentence, it had re
ceived evidence of a prior conviction of a similar charge. Evidence. 
of prior convictions is clearly inadmissible until after the court has 
reached its findings. Such evidence is ordinarily highly prejudicial 
to the accused. As stated by the }Janual for. courts-Martial, 1928, 
paragraph 112!2., page ll2: 

. "A fundamental rule is that the prosecution may not 
· evidence the doing of the act by showing the accused's 

bad moral character or former misdeeds 2.s a basis for an 
inference of Guilt. This forbids any reference·to his bad 
character in any fonn, EJither by general repute or by 
personal opinions of individuals wl10 l:now him, and any 
reference in the evidence to fonner specific offenses or 
other acts of misconduct, whether he has or has not ever 
been tried and convicted of their commission." 

The court having previously tried the accused, it must be· 
presumed to have had lmowledge of tl10 prior convictions during the trial 
of the instant case. ~ne question here, however, is not one of evidence, 
as no eviaence of that nature was offered by the prosecution at this 
trial., but one of procedure. The procei.iure followed by the convening 
authority of referring this case to ti1e same .trial court, under these 
circumstances., has the same objectionable feature., namely., admitting 
evidence of prior convictions. It has always been peculiar to military 
justice that a court-rnartial may, at the same time., try an accused·for 
numerous offenses notwithstanding t..rieir dissimilarity in kind or dif 
ference in time of commission. If the offenses in the subject case had 
been conunitted-prior to th~ trial of 28 Au~ust., there could have been no 
valid objection to including under· an additional charge these very of
fenses and the court could hG.ve properly tried all of the.charges at the 
sa~e time and in that manner have had before it the evidence of all of 
the o:t:·fenses. Tn.is procedure., as stated, is peculiar to procedure in 
military justice and for the very rea:sons set forth in the q1;.otation · 
above is not pennitted in civil courts. Tne practice of referring a 
charge for trial to a co'J.I't tllat has previously tried the accused for 
a11other offense si:'10uld not be encouraged. Ordinarily., such a P.ractice 
would be extremely prejudicial to the accused. 

It is not necessary, however., in this case to pass upon the 
legality of the procedure followed beqause, in the opinion of the Board., 
the error., if an error it was., was·not prejudicial to the substantial 
rights of the accused. !Ie was clearly guilty of the offenses wit.11 which 
he wa~ charged. He frankly admitted their commission. Evidence or 
lmowledge of prior similar offenses was unnecessary to prove the connnission 
of the offense. S~~ evidence or lmowledge, under the circur..stances of 
this case., could have h.'.id no bearing upon the guilt-of the accused nor upon 
the findinss of the court. It did no doubt affect the court's sentence, 
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but ev:idence of prior convictions is ad'!lissible to assist the court 
in fixing the sentence. It'. followa that no harm was done tha accused. 
Under Article of 'War 37 the error, if any, was immaterial. 

· · A~lf. 37 z n'l'he proceedings of a court-martial shall not be held 

4lvalid, nor the find:ings or sentence disapproved in any case 

on the ground of improper admission or rejection of evidence 

or for any error as to any matter of pleadilig or procedure 

unless in· the opinion of the reviewing or.confinning authority, 

-after an examination of the ent;!-re proceedings, it shall ap- · 

pear that the error complained of has injuri_ously affected the 

substantial rights of an accused'""* * *•" . · 


· It was also error on the _i?clrt ·of defense counsel to object 
to the array. It is necessary in court-martial procedure-that chal~ 
lenges be ma.de one at a time for the obvious reason that when a member 
is challenged he should not sit on the court as a voting member to pass · 
upon his own challenge. The defense counsel in this case was private, 
civil counsel employed by the accused, who, very likely, was not fam°iliar 
with this procedure and therefore should have been advised by the court 
of the proper manner in 'Which to m.ke his challenges. However, as is set 
forth above, the substantial rights of accused were·not affected and the 
procedure followed in this case could not have affected the final resulta 
thereof. , 

8. The record shows the accused to be 29 years of age. He enlisted. 
in the Indiana National Guard 8 October 1940. This organization was in- . 
ducted into federal service in February 1941. In :·r..ay 1942 accused was 
sent to o.c.s. at Fort Benning, Georgia. On 17 August 19,42 he was dis
charged and appointed second lieutenant of Infantry in the Anny of United 
States. ·On 15 December 1942 he ·was promoted to first lieutenant. 

9. The court Yli.S legally constituted and had jurisdiction of the 
person and subject matter. No errors injuriously affecting the substantial 
rights of the accused were committe~ during the trial•. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the find:ings of 6uilty and the sentence and to warrant confirmation thereof. 
Dismissal and total forfeitures are authorized upq onviction of- a 

viol-tion of A.W. 61. tf.~;/ ·- '-¥-1-

..)'/t~ Judge Advocate. 

Judge Advocate. 

J:udge Advocate • . . . 
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1st Ind • 

.War Department, J.A.G.O., l 6 NOV 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 

the record of trial and the opinion of the Boa.rd of Review in the 

case ot First Lieutenant Hillard S. Cmen (0-1290297), Infantry. 


2. I conc·ur :in the opinion of the B03.rd of Review that the 

record of trial is legally sufficient to support the f:indings and 

the sentence as approved by the reviewing authority and to warrant 

confirmation thereof. I recommend that the sentence as approved 

by the reviewing authority be confirmed and carried into execution. 


J•. Inclosed are a dra.ft of a letter for your signature, trans
mitting the record to the President for his actiai, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action m~~t with approval• .GL:· -...'_·..._....._~___,)

T. H. Green, 
Brigadier General, u. s • .Army, 

3 	Incls. A.cting The · Judge Advocate General. 

l - Record of trial 

2 - Dft. of ltr. for 


sig. S/W 

3 - Form of action 


(Sentence as approved by reviewing authority confirmed. 

G.C.M.O. 414, 28 Dec 1943) 
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Arrri'$' Service Forces 


.'!: , ........
In the Office of The Judge Advocate General f I' t.) · Washington, D.C. 
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2 9 NOV 1943 
SPJGH 
mr 24.3255 

UMITED STATES 	 ) ARMY AIR FORCES 
) CENTRAL FLYING TRAINING C01il}:iAND 

v. ) 	
/ 

) Trial by G.c.u., convened · 
Second Lieutenant JAI:iES A. ) at Childress .A:rrey- Air Field, 
MCKENNA (0-6824.39), Air ) Childress, Texas, 22 . 
Corps. October 1943. Dismissal.andr confinement for two (2) yeFrs. · 

OPINION of the BOARD OF REVIEW' 
DRIVER, LOTTERHOS and LATTIN, Judge Advocates •. 

1. The Board of Review has examined the record of trial in the case 
or·the officer named above and submits this, its opinion, to The Judge 
Advocate General. · 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I:. Violation of the 61st Article of War. 

Specification: In that Second Lieutenant James A. McKenna, Air 
Corps, did, without proper leave, absent himself fran his 
orgruuzation at Childress Anny Air Field from about 12 
September 1943 to about 14 September 1943. 

CHARGE II: Violation of the 95th Article of War. 

Specification 1: (Finding of Not Guilty). 

Specification 2: In that Second Lieutenant James A. llcKenna, Air 
Corps, did, at Chlldress, Texas, on or about 1 September 
194.3, with intent to deceive Lieutenant coionel Helmer A. 
Holmstrom, Air Corps, officially state to the said Lieu
tenant Colonel Helmer A. Holmstrom that he desired an 
emergency ten day leave to visit his sister in Saint Paul, 
Minnesota, the said sister being severely ill and in an o:xygen 
tent, or words to that effect, which staterrent was known by 
the said Second Lieutenant James A. McKenna to be untrue in 
that said sister was not severely ill and was oot in an ox.ygen 
tent. 

http:0-6824.39
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CHARGE III: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant James A. McKenna, 
Air Corps, did, at Childress, Texas, on or about 20 June 
1943, wrongfully, unlawfully and bigamously marry Kathryn 
A. Rory, having at the time of said marriage to Kathryn 
A. Rory a lawful wife then living, to wit, :Mary Jo McKenna. 

He pleaded not guilty to all Specifications and all Charges, and was 
found. not guilty of Specification 1, Charge II and guilty of all other 
Specifications and of all Charges. He was sentenced to dismissal, total 
forfeitures, and confinement at harq labor for two years. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under the 48th Article of War. 

3. The evidence for the prosecution, in pertinent part, is sub

stantially as follows:. 


a. Specification; Charge III: On 30 July 1938, accused dlld 
Mary Jo Youngquist were married at Somerset, Wisconsin. A certified copy 
of the marriage record (Ex• G) was introduced in evidence. Two children 
were born of the marriage, Mickey, now four years of age, and Pat, n<m 
19 months of age. Mrs. 11{cKenna left accused about April 1941 and they 
were.separated four or five months. About April 1942 accused went to 
Superior, Vlisconsin to work. His wife went there to live, remained about 
two weeks, and then returned home to her family. They did not live to- · · 
get.her after that time. Mrs. l11cKenna resides at 625 Grand Avenue, St. Paul, 
Minnesota. !n April 1~43 accused filed suit for divorce in Childress, 
Texas and his wife contested the suit. So far as she knew the divorce was 
never granted. At some time b'etween JO May and 3 June 1943, accused filled 
out his officer I s qualification card (Form 66-1) and signed it in the 
presence of Second Lieutenant Thomas R. uason. On this form accused stated 
that he was married, that his wife's address was 625 Grand Avenue, St. 
Paul, Minnesota, and that he had two dependents other than his wife (R.
6-8, 18-21; Exs. D, E and F). 

Accused and Kathryn Rory, whom he had lmown since May 1942, 
planned to get married after he received his commission. On 21 May 1943 she 
quit her job in Milwaukee, Wisconsin. About l June she discovered that she 
was pregnant. Accus~d received his commission about 3 June. She went to 
Childress, Texas on 14 June, and insisted that they get married. She knew 
that accused had a former wife living, but he told her that he was divorced. 
On 20 June accused and Kathryn Rory were married in the First Presbyterian 
Church at Childress, Texas by Lieutenant Frank D. Travis, Chaplain, United 
States Naval Reserve (then a civilian minister). A certified copy of the 
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marriage license and certificate. of marriage (Ex. I) were introduced in 

evidence. After the marriage accused and Kathryn Rory lived together 

for about three weeks at 1111 Avenue D, N.w., Childress, Texas · 


· (R. 21-23; Ex; H). · 

b. Specification, ·charge I and Specification 2, Charge II: 
At about 9100·p.m. on or about l September 1943 accused telephoned to 
Lieutenant Colonel Helmer A• Holmstrom, executive. officer, who had au
thority to grant emergency leaves, and req11asted an emergency leave to 
visit his sister. Accused stated that his sister was "severely ill 
and under an oxygen tentn and that she was ill.with the same disease 
of which the father of accused had died in the spri~. Accused may have 
also mentioned sanething about his mother. · Colonel Holmstrom then 
granted a ten day emergency leave for accused to go to st. paul, Minnesota, 
to take care of the situation at home, "that is the sister being ill", 
and advised accused that if it were absolutely necessary he_could ask for 
additional leave. Colonel Holmstrom called the personnel office and gave 
instructions that the verbal leave be confinned in special orders, which 
was done (R. 16-17). 

_ :Miss Elizabeth Jean McKenna, of St. Paul, Minnesota~ is the 
only sister of accused. She was in a hospital under treatment tor 
tuberculosis prior to March 1943, when she was aischarged. She began work
ing for Northwest Airlines, Inc. at St. Paul on 23 July 1943• From 15 
,A.ugust to 15 September she was absent from work only one day (18 August) 
on account of illness. During that period of time her only other absence, 
other than on Sundays and holidays, was about three hours (on 28 August). 
On or about 1 ·seit,em.ber she was not seriously ill no~ in an o.x;,ygen tent, 
and did not request accused to come to· St. Paul. Miss McKenna thought 
that her father died of pneumonia. He also had tuberculosis _arri was under · 
an o.x;,ygen tent at the time· of his death in May 194.J. Miss McKenna•s 
mother is "terribly nervous" and is in a palsied condition (R. 17-18; E>cs. 
C and D). . 

An extract copy of the morning report of the organization to 

which accused belonged (Ex. A) showed accused from emergency leave to 

absent without leave 12 September 1943 and from absent without leave to 

duty 14 September (R. 10-11). · · 
.. .. . 

c. On cross-examination Second Lieutenant Thomas R. Mason, 
formerlyadjutant and personnel· officer of the.cadet detachment, testified 
that accused had only one demerit arri no •punishment tours• while he was 
a cadet and that bis reputation, demeanor and academic work were •very 
good" or "excellent" (R. 9). 

' 
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4.. a. As to the'Specification, Charge III, accused testified that 
he and his wife (Mary Jo) were separated three or four times, in the . 
spring or 1941 for about four, five or six months, and again in 1942, · 
when, after two or three weeks in Superior, Wisconsin, she left him and 
they have not lived together since. About April or May 1943 accused' . 
filed suit for divorce in Childress, Texas, while he was a cadet. Some-. 
time afterward his wife wrote him that she would contest the suit, but 

. he ·felt that he would get the divorce. Wheri accused received ten days 
of l~ave upon his graduation,· he went to St. Paul and talked to his 
wife. She told him then that if he still wanted the divorce she would 
not contest it. He knew nothing about Texas divorce laws and thought 
"it was just a matter of f orniality of issuing the papers" ·and that he 
was free to get married. 'lhis was his "own impression" and he did not 
get it from his lawyer. He married Miss Rory' on 20. June becall:Se circum
stances arose whereby she had to go home immediately, and they had 
planned to marry. He did not know she was pregnant, though she insisted 
on their marriage. He _did not feel that he was doing anything wrong 

· (R. 30-32). . 

· , ' On cross-examination and examination by the court he stated that. 
he had attended University of Notre Dame and University af Minnesota and 
that he had credits equivalent to .two years in college. He thought his 
second· marriage was mt bigamous because his lawyer stated "it was just· 
a matter of thirty days and .it was qu;te sometime after that". He saw 
his lawyer twice, in April and again in June. Accused went· to the lawyer · 
after the marriage to "check up on the case itself". The lawyer said he 
would have to wait until September to get the divorce. Kathryn Rory 
went back t~ Wisconsin the :day they were married, but returned later, and 
they lived together less than three weeks (R. 35-38). · 

· - b. As to the Specification, Charge I and Specification 2, 
Cba:rge rt; accused testified that two or three days before. l Septenber he 
had received various letters from home stating the condition of his 
sister, mother and two children•.. His younger son has thymus trouble, 

~which causes choking, and his older boy had needed an operation•. Ac
cused telephoned his llife to find out the conditi.on of the boys and his 
family. She. stated that she was afraid of •this· thymus". because of 
blueness or the lips;. that his sister• s "1:>oyfriend" had been severely in
jured in an accident and "she was home in bed sick .at the time"; that 
his mot~r was "high strung and nervous"; and that she would like for 
him to come home and •get a few things straightened out"., On 1 September 
accused telephoned Colonel Holmstrom and asked for emergency leave, tried 
to give him a p:t,cture of the situation, and told him how worried the 

..mother. or accused was because of his father•s death and about.his sister•s 
condition with tuberculosis. Accused did not tell Colonel Holmstrom 
that his sister was under an oxygen tent, but _na,- have stated that.his' 
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father died under one•. His sister's illness is severe and of exactly 

the same type as his father had. Accused tried to explain the whole 

situation to Colonel Holmstrdm (R. 28-30). . 


Accused testified further that on his return trip from st. 
Paul, toward the end or·his leave, he stopped at ()naha, Nebraska, to 
see relatives there. He learned that Miss Belle Wakeman, a mutual 
acquaintance of accused and Flight Officer Richard Boehm, had heard 
from Boehm that he would be there on a flight over the weekend. Ac
cused asked Miss 7-akeman to telegraph Boehm that he desired to fly back · 
to Childress with him. Later she advised him that she had received a 
telegram from Boehm stating that if accused wanted to fly back with 
them he should meet them in Lincoln, Nebraska. On Saturday evening . 
(11 September) accused met Flight Officer Boehm but. they did not discuss 
the flight back or "any proposition whatsoever". Accused understood he 
was due back at Childress on·sundayevening, and when he le.ft Boehm 
Saturday night they expected to 11contact each other" the next day. When· 
accused had not heard from Boehm at about 3:00 p.m. Sunday, he called 

· Miss Wakeman and learned that Boehm had told her that they were leaving 
about l:00 p.m. Accused then caught the first train back to his base 
and returned immediately. He had relied on,the telegram from Boehm for 
his transportation to the base (R. 2$-26). 

On cross-examination an:l examination by the court, accused 
stated he considered his sister seriously ill ai account of her tubercular 
condition, and tha,t he telegraphed-for an extension ot leave before he 
left St. Paul. Vfuen he ~aw that he was going to be late in returning from 
his leave, he did not attempt to notify his commanding officer because he 
did not know it was neces~ary. When accused saw Boehm he did not discuss 
the flight back becaus~ it. did not eeem to need disc~ssing. Accused re-. 
turned to his crganization_. about 8:00 p.m. · on Tuesday (R. 32-33, 35, 39). 

By stipulation, it;~as shown that on 11 Septeni>er, Flight 
Officer Boehm telegraphed t,9·Miss Wakeman, as f'ollowsr "If McKenna ex
pecting fly back meet us· Lincoln 1400 Saturday"; and that Dr. Everett K. 
Geer had been treating the sister Qf accused tor. pulmonary tuberculosis 
since June 1942,· that she was in the hospital from 20 August 1942 t9 11 
March 1943 arxi that she is being treated every two weeks (R. 24-25). 

. ' . 

5. Flight O~i'icer Boehm, a witness tor the court, testified that 
on the afternoon of Saturday (ll September) he and three other persqns 
ma.de a flight from Childress, Texas to Lincoln, Nebraska. He had pre
vio.usly telegraphed Miss Wakeman., as was stipulated. 01 arriving at 
Lincoln he called several air.ports but accused was not at an:, or them. He 
then went to Qnaha by train. That evening he saw accused, who asked it 
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he could ride back in the plane. He referred accused to "Lt. Montgomeryn, 

the pilot, but did not know wheth~r accused spoke to Lieutenant lfontgomery 

about it•. Only four persons were supposed to ride in the type plane they 

were· using, although it could easily carry an extra load. ·when he wired 

Miss Wakeman, he had spoken to Lieutenant :Montgomery, who stated th.at•he 

"would make arrangements". They left Omaha by train late in the after

noon of Sunday (12 September) and started the return flight from Lincoln 

probably before dark (R. 42~44). 


6. The evidence clearly shovrn that_ accused was married to Miss Mary · 
. Jo Youngquist on 30 July 1938, that they had two children, th.at they 
separated in the spring of 1942 and that they did not live together after
ward. About April 1943 · accused fi~-~d suit for divorce in Texas and his 
wife contested it. On 20 June 1943, when a divorce had not been granted 
to accused although he thought that it wo'-9-d be a mer~ formality, he mar

·ried Miss Kathryn Rory, at Childress, Texas, and they lived together for 

about three weeks. 


About l September accused telephoned Lieutenant Colonel Hellller 
A. Holmstrom,· executive officer, and requested an. emergency leave to go to 

his home in St. Paul~ Accused stated that his sister was seriously ill 

and under an oxygen tent. Colonel. Holmstrom granted a .-ten day emergency 

leave. In fact, the only sister of accused was not seriously ill at the 


_ time (though she was tubercular) and was not under an oJcygen'tent. ·She was 
-engaged about her usual work at the place where she was employed, and was 

absent from work on account of illness only one day (18 AugU:st) between 15 

August and 1$ September. 


. . ' 


. Accused did not return !rom his leave to hi.8 organization until 

about 8&00 p.m~ · on l4 September, and was absent without leave from 12 

September·to l4"September. 


In .the opinion of' the Board of Review the evidence eus.taina all 
f'indings of_ guilty beyond any reasonable doubt. 'Iha conduct or accused 1n 
falsely stating to Colonel Holmstr.o:in that his sister wa.e aerioueily ill and 
under an oxygen tent, for the purpose or. inducing Colonel Holmstrom to grant 
an emergency leave, constituted a false official statement. Aa such it . 
was definite~ dishonorable, and an.offense 1n· violation of the 9Sth'Article 
of War. · . · · . . 

, 7 • The accused ia 27 years of age. 'l'he records of the Of'fic, or 'l'he 
Adjutant Genera~ 1haw his service as followaa United Sta.tea Naval Reierve, 
April 1942 to Ootober l942J enlisted service, November 1942 to December. 
1942J aviation·cadat from December l942J' appointed temporary a,cond 
lieutenant, 1,rrq· of' the United Statee, and active duty, .3 June 194.3. 
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8. 'lhe court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record or 
trial is legally sufficient to support the findings of guilty arxl the 
sentence1 and to warrant confirmation of the sentence. Dismissal.is 
authorized upon conviction of a violation of the 61st or 96th Article 
of War, and is mandatory upon conviction of the 95th Article of W'.9-r• 

_·_.·~................._~_-_~
.......................----.~~ __,Judge Advoc;ate 


--~---tt--~------~-·____.,Judge Advocate 

~ ... "b.L,-µ
V~ ~ ,Judge Advocate----------------· 
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1st Ind. 

I 

\1ar Department~ J .A.G.o., 9 DEC 1943 . - To the Secreta.ry of war•. 

1.· Herewith transmitted for the· ~ction of the ?resident are the 

record of trial. and the opinion of the Board of Review in the case of 

Secpnd Lieutenant James A. McKenna (o-682439), Air Corps. 


2. I eoncur in ·t..11e opinion of the Board of Review that. the record 

of trial is legally sur'ficien t to support the findings of guilty and the' 


· sentence, and to warrant ccnfirmation .of the sentence. The accused, 
while his lawful ,v-lfe was still living, unlawfully married another woman 
(Spec., Che. III) j in order to obtain an emergency leave~ mAde a false 
official statement to a superior o~_ficer that ·hjs ·sister was seriously 
ill and under an oxygen tent (Spec~ 2, Chg.· II),; and was absent w:tt,ho,lt 
leave for two days (Spec., Che. I). He was found not guilty of Speci
fication 1, Charge II• ·I recommend that the sentence to dismissal, 
total forfeitures and confinement at hard lahor for two years be con
firmed arrl carried into execution. 

3 • . Consideration has been give:p to the following papers accompanying 
the record: letter of 29 October'· 19h3 from Jt.fr. John J. McDonough, Mayor, 
St. Paul, l!innesota; letter of 21 October 194:3 from Mr. Fred M. Truax, 
St. Paul, 14i.nnesota; letter from· uncle of accused, I11r. Charles R. McKenna, 
Sioux City, Iowa; clemency plea pf accused dated 16 November 1943; and' 
letter of 22 Novenber 1943 from Honorable Charles B. Hoeven, Member of 
Congress. Consideration has al~.o been given to the followine letters 
attached to the record e.nd requesting clemency for accused: from :Mr. 
Terence Moore, a minister, dated 7 October 1943; from Mrs. ·C. J. 
Youngquist, mother-in-law of accused, dated 9 October 1943; .from Mrs. 
Emma McKenna, mother of accused, and Miss Betty Jean llcKenna, 'sister, 
dated 10 October 1943; from Mr~ Herbert Lewis, St. Paul, Minnesota; dated 
20 October 19.43; from •Mrs. Kathryn Rory McKenna", second wife of accused, 
dated2.3 "August" (October) 1943; from Mrs. James McKenna, wife of accused, 
dated 24 October.1943; from Mr. ~ij.lton Rosen,. St. Paul, Minnesota, dated 
28 October 194.3. . · . , · · 

'lbere is also'forwarded herewith for consideration of the Presi
dent: a letter from. the accused dated 2.3 November 194.3 to "Commarrder in 
Chief' of the A.rmedForces",.:with the indorsements attached thereto•. ,.,.: ...... ,,,.:·· 

U· The United States"Disciplinary Barracks, Fort Leavenworth, 

Kansas, should.be designated as the place of confinement•. 
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· 5. Inclosed are a draft of a letter for your sienature, trans
mitt~ng the record to the President, for his action, and s, form of 
Executive action ca1Tying into effect the recommerrlation made above. 

o.. .. ~ .. 


ivyron c. Cramer, 
Maj or General, 

. .. 

.. , 
The Juoee Advocate General • 

9 Incls. 
Incl.1-Record of trial. : · 
Incl.2-Drft. ltr. for sig. 

. sf;, .. 

Incl.J-Form of action. 

Incl.4-Ltr. fr. !lr. ·McDonough, 


29 Oct. 1943• 

Incl.5-Ltr. fr. l!r• Truax, 


29 Oct•. 1943. 

Incl.6-Ltr. fr. 11r. McKenna, 


Sioux City, Iowa. 

Incl.7-Clemency plea dated 


16.Nov. 1943,from 

accused. 


Incl.8-Ltr•. fr. Hon. Hoeven, 

. 22 uov. 1943.; 


Incl.9-Ltr. fr. accused dated 

23 Nov. 1943•. 


(Sentence confirmed but forfeitures and confinement remitted. 
o.c.M.o. 69, ~5 Feb 1944) 

• 
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YiAR DEPARTlf.ENT 
Army Service Forces 

In the Qffice of The Judge Advocate General 
Washington,D.C. 

S 1 MAR 1944 	 (321) 

SPJGH 
C:M 243287 

UNITED STATES ) 92rm INF'AI:TRY DIVISI(::N 

v. 
) 
) Trial by G.c.u., convened at 
) Fort fiuachuca, Arizona., 30 

Private CHARL:S U. POOLE ) September 1943.. Dishonorable · 
(33516943), Compa?zy E, 
J70th.Infantry. 

) 
) 

discharge and confinement for 
twenty-five (25) ~.rs. 

) Disciplinazy BaITacts. 

HOLDING 's,- the BOARD OF lli.vlEiY 
DRIV...iJ{, L 1CuM·lCR"..and .LOTTERHOS.,Judge Advocates 

1. The record of trial in t."1e case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHA."C?.GE I: Violation of the 93rd Article of War. 

Specification: In that Private· Charles U. Poole, Company E, 
J7oth Infantry, did, at Fry, Arizona, on or about 1 
September 1943, with intent to commit a feloey, viza 
murder, commit, an assault upon Uajor William M. Campbell, 
C.M.F ., by willfully, deliberately, unlawfully, and 
feloniously.,.with malice aforethought and with pre
meditation, shooting ·at the said Major William M. 
Campbell with a Rifle. 

CHARGE II: Violation of the 94th Article cf War. 

Specification: In that Private Charles u. Poole., Company E, 
· 	 370th Infantry., 92d Infantry Division, did, at Fort 

Huachuca, Arizona., on or about·l September 1943, know
ingly and willfully misappropriate one United States 
Rifle., Cal • •30, Ml, of the value of seTenty dollars 
($70.00), and one Bayonet.,. Ml.910, of the vaJ.ue of three 
dollars and twenty cents {$J.20) property of the United 
States furnished and int ended !or the Military Service 
thereat. 
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The accused pleaded not guilty to and was found guilty of all Charges 

and-Specifications. He was sentenced to dishonorable discharge, total 

forfeitures and confinement at hard labor for twenty-five years. The 

reviewing authority approved the sentence, designated the United States 

Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of con

finement and forvmrded the record of trial for action under Article of 

War 50½-. . 

.3. The evidence ·is legally sufficient to support the findings of 
guilty of Charge I and of the Specification thereunder. The only question 
r~quiring ccnsideration is whether the, evidence is legally sufficient to 
support the findings of guilty of Charge II and of the Specification there
under and the sentence. 

4. The evidence for the prosecution in pertinent part shows that on 
1 September 194.3 at about 7:30 or 8100 p.m. the accused was ejected from 
a beer parlor in Fry, Arizona by the military police. He returned about 
9:.30 the same evening with an M-1 Government rifle with fixed bayonet, 
threatened another soldier and the crowd lec-.ving the beer parlor, and . 
fired a shot from the rifle at Uajor 1'5.lliam V.. C~pbell, a milit·ary police 
officer who had undertaken to restrain accuseci. After t."'ie shot was fired 
accused fled a!!-d was captured in an adjoining field. He was sober but 
ndidn 1t act like a very sane human". 4 check made the following day dis
closed that the rifle used by accused "belonged to" a corporal of the same 
compaey. The value of the rifle and bayonet was stipulated (R. 6-27, 29). 

5. For the ·defense: Accused made an unsworn statement, the pertinent 
portion of which is as follows: Accused was put out of a beer parlor by 
two 111lps" because he did not have a cap and after he was outside one of the 
military police hit him on t.he jaw. Accused then went to get nmy rifle 
and came back". \Th.en !!ajor Campbell asked to talk to him, accl:'.sed said he 
was not talking to anyone and just wanted the man 'Who struck him. He 
"spied" the man he was looking for by a car. While accused was moving 
toward this man ll.ajor Caz:pbell came between two cars with his "gun up", so 
11 I had the rifle like this (illustrating) and it just went offff. Accused 

then ran over into an adjoining field and "a couple of shots" were fired 

at ):lim. He "laid down 11 in U1e field and was apprehended by soldiers who 

ran over his leg with a jeep (R.29). · 


. 6. .!• The evidence submitted by the prosecution shows that the gun 
used in the shooting was a Government rifle belonging to a corporal of 
the same campaey as accused. In his unsworn statement accused said 11 I went 
to get my riflelt but he did not state that he actually got it, and his 
statement is, therefore, consistent with the evidence for the urosecution 
to the effect that he procured the rifle of another enlisted m~. There is 
no evidence in the record that accused had acy rightful supervision, control 
or .custody over the rifle 'Which he carried off of the post. 

.•,
• . i ,1;,...· .. ., 
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b. In a similar case (CM 199841, Miotke), where accused was 
charged with misappropriating a woolen shirt in violation of the 94th 
Article of War and the evidence showed that the article had been taken by 
accused from the locker of another to whom it had been issued, the Board 
of Review held the record of trial legally insufficient to support the. 
findings of guilty. The reasons underlying the holding are stated in the 
following excerpt from the opinion: 

"* * * Wilful misappropriation of property was an offense 
unknown to the common law. A careful search of state and 
federal statutes fails to disclose a single instance where 
an act of misappropriating property is denounced as an 
offense where it is not predicated upon some sort of right
ful custody, management, care, control, supervis~on or 
possession of the property in the person charged. 'Mis
appropriating means devote to an unauthorized purpose•. Par. 
1.50 .!, M.c.M•. One cannot misappropriate that over 'Which he. 
has no control or supervision. Neither can one devote 
property to a purpose ~here he, exercises no lawful author
ity respecting such property. * * *" 
c. If the Miotke case is to be followed the record of trial·must 

be held legally insufficient as to 'Charge II. The Board of Review,, how
ever, has concluded t..liat the Miotke case is not sound and should be over
ruled. The reasons for this concl".lsion are as follows: 

The 9th paragraph of t.lie 94th Article of War (identical with the 
9th paragraph of the 60th Article of War of 1874) is in part as follows: 
''Vlho steals, embezzles,· lmowingly and willfully misappropriates, applies 
to his own use or benefit-*** property of the Uni.ted States furnished or 
intended for the military service thereof". 

Larceny.and embezzlement have long had fixed and definite mean-. 
ings•. Misappropriation and misapplication are terms which have not . 
acquired narrow and technical definitions in law. The~fore, it is helpful 
to consider their ordinaiy use and meaning. The word '"misapply" has been 
defined .to mean to "apply wrongly" and to "use for a wrongful purpose"; 
and the word "misappropriate", to "appropriate wrong]Jr or misapply in use", 
especially "wrongfully and for oneself" (Webster's_ New International 
Dictionary)·. The two terms· are to a great extent of similar meaning, as 
commonly used. · 

. Winthrop has defined the terms, B.s used in the 60th Article of War 
(1874), a~ follows: "Misappropriation" means "the assuming to one's self, 
or assigning to another, of the ownership of· such property, where the same 
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is not entrusted to the party ip a fiduciary capacity and the act is 
therefore not an embezzlement.*** The appropriation, hcmever, need 
not' be for the party's mm benefit * * *"• 1'l1isapplication" is, 
strictly., distinguishable from. the other term in that it is "properly 
an appropriation not of the ownership of the property but of its use, 
and.that, by the terms of the paragraph., it must be an appropriation for 
the personal 1benefit 1 of the offender*** whether or not specially 
entrusted to his charge * * *" (Winthrop's Military Law and Precedents, 
Reprint., 708). 

It is noted that according to this authority the principal dif
ferences between the two offenses are that misapplication contemplates 
"use" rather than "ol'l!lership" and applies only lfhere the wrongful use 
is for the "benefit" of the offender. It is believed that the former. 
point of distinction has never been recognized in practice. The latter 
difference is based on the words of the statute and has consistently 
been recognized in the Manual. Misappropriating means devoting t~ an 
tmauthorized purpose. Misapplication is vmere such purpose is for the 
pa.rl:.y 1s own .use or benefit. The misappropriation o'r the property or 
money need not be for the benefit of the accused (MCM, 1928., par. 150i). 
:Winthrop recognized, as shown by the language quoted, that both offenses 

· '°might include instances where the property involved was "not entrusted to 
the· party in a fiduciary capacity" or was "not special]¥ entrusted to 

·-his charge". 

It is recognized that when misapplication is alleged under the 
· 94th Article of War it is not necessary to show that the accused had 

la.1Yful possession of the property applied to.his Offll use (CM 205327., 
Patterson). This doctrine is in accord with that followed in the Federal 
courts.- Section 36 of the United States Criminal Code (18 u.s.c. 87) 
provides that niihoever shall steal, embezzle., or knowingly apply to his 
own use, or un.law.f'ully sell*** property of the United States, furnished 
or to be used for the military or naval service" shall be punish~d. In 
a case ,mere an indictment charged the misapplication and sale of 
property in violation o! this section, and it was contended that a motion 

.· should be granted because the indictment "did not state· how the property 
came into the possession of the defendants", the Circuit Court of Appeals 
for the Second Circuit (Horowitz v. United States~ 262 F. 48) held that 
the contention was no~ well taken. It ns there stated: 

"The statute does not restrict the offense to acts of 
servants., agents, or bailees, vmo., coming rightfully into 

. possession of property., subsequently misappropriate it. J..ey
one who does the things specified in the act commits the 
offense and is liable to punishment. The first word of the 
section is •whoever'"• 

. ' 
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Giving consideration to the comments of Winthrop, to the almost 

synonymous meanings of the terms in ordinary use, and to what is be
lieved to be the purpose of Congress in including t~e words in the 
statute, the Board of Review is of the opinion that an accused may be 
guilty of either misappropriation or misapplication of property, whether 
he was in original lawful possession thereof or obtained it by trespass. 
Both larceny and embezzlement are offenses of strictly limited applica
tion, and it is well known that macy guilty persons have escaped punish
ment because charges were laid under one theory and the proof disclosed 
that the other was applicable. Furthermore, larceny contemplates the 
intention of depriving the owner permanently of his property, as does 
embezzlement. It is believed that Congress desired to provide less re
stricted offenses, along with larceny and embezzlement, to cover those 
cases where a person subje·ct to military law makes wrongful and unauthor
ized use of Govermnent property devoted to the nilitary se~ce, without 
regard to whether such person ootained control of the property right
fully or wrongfully. 

In cM 143532, Sutula,and CM 147022, Murphy, it was held that mis

app~opriation is a lesser included offense of larceny, under the 94th 

Article of war. In both cases, the property involved had been issued to 

another soldier and was taken by trespass. In CM 193003, Simkins, it was 

held that misapplicatiolj. is a lesser,included offense of larceny, under 

the 94th Article of Wai,. In this case there was no initial trespass. 

In CM 197396, Christopher, a different resultwas·reached, and it was held 

that ~isappropriation is not a lesser included offense of larceny, under 

the 94th Article of War. The initial taking by accused 'Wa.S lawful, and 

there was no trespass. The Board of Review in that case considered the 

Murphy and Simpkins cases. CM 207203, Allen, was similar to the 

Christopher case, exce,c>t that the charge was not under the 94th Article of 

War. · 


In the Miotke case the accused was found guilty of Jci.sa.ppropriation, 
under the 94th Article of war. The proof showed larceny of the property. 
In holdi~e that.misappropriation under the 94th Article or;:ar did not 
apply to a case where the property was not in the lawful possession of the 
accused, the Board of Renew quoted from the Christopher case, and followed 
it as 2 precedent. But .the Christopher case is not properly an authority 
for the rule stated. It simply held that misappropriation is not a lesser 
included offense of larceny, which is not the same thing as saying that 

. misappropriation cannot exist in the absence of lawful possession. On 
the question whether misappropriation is in fact a lesser included offense 

~~.of larceny, it is not now necessary to decide whether the Christopher case 
or the earlier cases were correctly decided. 

In the Miotke case the Board of Renew also relied substantially 

on cases sustaining the fundamental difference between ls.rceny and embez

zlement and held that proo.f of larceny would not sustain a charge of 
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misappropriation. We think that the conclusion that, in effect, misappro

•priation is the same thing as embezzlement was not justified. The former 
is a more general term mich includes not only offenses analogous to em
bezzlement, but offenses similar to larceny. The gist of the offense of 
misapproprict ti.on, and misapplication, is the application of the property 
to a_n unauthorized and wrongful purpose. " 

For the reasons stated, the Board of Review is of the opinion 

that the Miotke case, and also CM 221537, Hamilton; should no longer be 

follcm-ed. 


7. The charge sheet shows that.accused.is 22_ years of age and that 
he 	wa.s inducted 13 ·_November 1942, with no prior service.

' 

8. For the reasons stated the Board of Review holds .the record of 

trial legally sufficient to support the findings of guilty and the· sen

tence. 


. , Judge Advocate 

__, Judge Advocate 

--Jf-'lt-'.~i __,;;,__..:: ,Judge Advocate.....____ ·____ 

; 

/\ ... / '. 
_,__(,,V'_...~__r_·-_-._'._,Jl_.l-v_t.-vvi__vi_v_' 
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WAR DEPART1IB:NT (327) 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGK 
CM 243294 .9. DEC 1943 

. 
UNITED STATES 	 ) FAIRFIELD AIR SiRVICE COl"f.rAND 

) 
v. ~ 	 ) Trial by G.C.M., convened at 

) Patterson Field; Fairfield., 
Private THOMAS U. THOMPSON ) Ohio, 21 October 1943. Dis
(33523689)., 351st Aviation ) honorable discharge and con
Squadron. ) ,.finement for life.· Penitentiary 

REVIE'"vf by the BOARD OF REVIEW' 
LY~N, HILL and ANDREWS, Judge Advocatea 

--------------.- 
l. The record of trial in the case of the soldier named above 

has been examined by the Board of ·Review• 

. 2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 92nd Article of i'far. 

Specification: In tbat·Private 'lhomas M. Thompson., then Private 
First Class., 351st Aviation.Squadron, did at Dayton, Ohio, · 
on or. about 21 September 1943 with. malice.aforethought., will.
fully.,. deliberately., feloniously., :un].awfully., and with pre
meditation kill one Private Charles w. Powell, Junior., 351st 
Aviation Squadron., a 'human being., by stabbing him.with a ~e. 

He pleaded not guilty to, and was found guilty of the Charge and Specifi 
cation. No evidence of ·previous convictions was introduced. He was. 
sentenced to di_shonorable discharge, forfeiture of all pay· and allowances 
due or to become due., and confinement at hard labor for life. The revie.,._ 
ing authority approved the sentence., designa,ted the United S~tes Peni
tentiary., Terre Haute., Indiana., as.the.place of confinement., and for
warded the record of trial for action under Article of war so½. 

. 	 .~ 

3~· Evidence intrpduced by the prosecution showed that on and about 
21 September 1943 accused and the deceased., Private Charles w. Powell., Jr., 
were both members of the 351st Aviation Squadron., stationed at Fatterson 
Field., Fairfield, Ohio. On the night of 20 September 1943, accused, de
ceased and "Charles Taylor" went to 421 South Hawthorne Street., Dayton, 

• 
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Ohio, where they met Jessie }!ae 0.'Neal of Xenia., Ohio (R. 31-33, 44), 
'!filO was visiting at 421 South Hawthorne Street with her aunt (R. 37). 
Deceased and accused were friends. Jessie had !mown deceased for five 
mon~and accused for about~ "month. She had been "going with" ac
cused about a month. He was her "boy·friend" (R. 32, 34). On the night 
in question., Jessie had a date to attend a dance with accused•. The 

•whoie group" went 	to the dance together (R. 32, 44). They remained 
about an hour and a half, leaving around 12:15 the morning of 21 September. 
Jessie danced with accused. She did not dance with the deceased. He 
did not ask her (R. 33, 44). · After the dance., accused, Jessie, dec~ased, 
and an HAnna Williams" returned to 421 South Hawthorne Street. Some
time before 1 o•clock accused and Jessie 0 1Neal prepared t·o leave 421 
South Hawthorne Street. Jessie had a 11 switch blade11 ·knµ'e which she gave 
to accused, saying: "Thomas, will you carry this knife?" She had not 
taken it to the dance with her because accused had asked her not to 
(R. 33, 37, 41, 44). Accused put the knife in his side pocket. Accord-· 
:i.ng to Jessie, there was no 11particula.r reason" why she asked accused 
to carry the ~mife (R. 37). On the stand, she identified Exhibit Gas 
her 11 switch blade" knife, the one she asked accused to carry (R. 33). 
Deceased and another girl remained at 421 South Hawthorne Street while 
accused and Jessie went up to 925½ West Fifth Street, to the apartment 
of Fannie Allen. This consisted of a second floor living room and be~
room. In the bedroom there was a single bed, also a telephone. The 
bedroom and the living room were conne.cted only by the landing of a· 
flight of stairs leading up from the ·street. Separate entrance to each 
of t.11e two rooms· was afforded by this landing~ In the living room there 
was a double bed which was headed against one wall, while at the foot of 
the bed was a davenport, flush with the opposite wall (R. 7, 8, 34, 45, 

. 46; Exs. A., B, c, D) •. When Jessie and accused arrived., Fannie Allen was 
. in the bedroom by her telephone and ¥.abel Dulin- was lying on the. daven

port or couch., in the living room (R~ 34, 46, 50, 51). Jessie and ac

cused knocked on the back door and were admitted by Fannie Allen. She 

said something about the lateness of the hour and accused told her: 

"W'e just met an U.P. and he said he (sic)·had,to get off of the street." 

He a&t<:ed: "Could you fix up a place for us to stay lllltil the next 


· morning?" 	 Fannie said:' "Come. on up." . They went to Fannie I s bech·oom and 
Fannie said that ·they c·ould sleep in the living room. Accused objJ cted 
because 1Iabel -was on the davenport in that room. He telephoned to a taxi 
company to obtain a cab, but was unable to do so. Thereupon Fannie said · 
that she would sleep in the living room and would let· Jessie and accused 

• have her bed. • .1tThen at that time., SO!!,e one knocked on the front door" . 
(R. 35, 45, 46, 52). It was the tleceased. Fannie 'let him in and "he 
went back into Fannie 1s room" where lie found "Tommy (accused)., Fannie 
and Jessie" (R. 35, 52). Accused was sit~g at the foot of the bed. 
Deceased had a piece of paper in his hand and said he wanted to use the 
telephone. He sat do,m at the head of the bed and was handed the tale... 
phone book by accused (R. 35, J/4, 47). According to Jessie O•Neal·an 
argument started in the bedroom but there -was no fighting there (R. 35, 
39). The deceased about this .time was sitting on the, t~~., and Fannie_, 
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llho ,vanted to make up the bed for accused and Jessie, said: "Rise up, 
! want to eat some bed linen out. 11 Deceased got off the trunk and went . 
into the living room (R. 39). According to Fannie, accused followed de
ceased into the living room and swore. She said: 11 t..1.at was what drawed 
my attention"• At that point she heard deceased say: "No one is scared 
of you because you have that·knife.n She ,::l.aims that she walked into 
the room and ht.nnored accused so that he went back with her into the bed
room. Asked with respect to accused: 11 Then what did he do?•, she said: 
11 He -walked on to the living room and the first thing I knew Thomas (ac
cused) came out with the lmife in his hand. He said: 'I did n~tm~n 
to cut that boy,111 (R. 47). Jessie stated that the argument was over the 
te=rephone booR. However, she said she heard none of the conversation. 
In the bedroom she said that she heard the deceased "cussing at Thomas 
(accused)"• She said that they did not stay in the bedr~om long but· 
went into the living room. In there, she heard deceased say he was not 
afraid of accused because the latter 11 had that little old God damn lmifen. 
She did not see the fight in the living room start and was· not "in there 
when the first lick was passed" but when she arrived "they were pas.sing 
licks11 • They were standing 11 sorta" at the foot of the bed struggling. ' 
Then they fell on thettcouch" and.she saw accused on top of deceased. 
She then heard deceased say: "You tried told.ll me"• Jessie said that 
accused "just kept saying that he did not mean to kill him" (referring 
to deceased), and that accused asked deceased to get up and deceased 
eaid: . " I can not get up". "After that", accused nent down the baqk 
stairs. This witness stated that accused was two or three inches shorter 
than deceased (R. 36, 38-40). 

Mabel Dulin, as· stated, was lying on the davenport and was in 
the living roqm when the fight started there. She testified, that Powell, 
the deceased, came out of the bedroom (alone) and sat on the foot 0£ the 
bed near the davenP9rt where she was reclining. She said that while he 
v.ras sitting there accused came in through the door which led to Fannie•s · 
room, the bedroom, and that -when she looked up accused had a red and 
'White-handled lmife in his hand. She identified Exhibit Gas the knife. 
She continued, 

I 

· ~Then Tommy walked up to Powell and said something - I 
did not get what it was·- I would not try to say. Tolllley' struck 
at Powell like·that with the knife in his hand (demonstrates) 
and -when he struck at Powell, Powell jumped up and grabbed Tommy 
by his arms and·::tn the scuffle, .they fell on rrry bed on my head 
and I jumped up and run over by the closet door." 

She said that when she turned around accused had the knife in his hand; 
that Powell was on the davenport; that accused was na straddle of11 ' h:iJn; 
and that accused"raised his hand and stabbed Powell". She said that 
Powell went to get up and fell back. Then he got up and walked toward 
the front steps and -when she n'turned and looked at h:iJn, blood was·· strawing 
from h:1m just like as if you would take a ·pitcher of water and pour the 
watar into a glass" (R. 5~). :F'annie Allen looked again, nidently into. .. 
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ilia living room, and saw deceased going to the floor. phe neard accused 

say: "Powells, (sic)· get on your feet, let me carry you to a dootor.·n 

Deceased said: 11 I can not get up. 11 Accused said: "I did not mean to 

kill that boy. * * i~ Please Fannie stick with me,. please every one stick 

with me, don• t no one go. 11 Fannie walked to the door and said: · tt some

thing has got to be did, something has got to be did." Accordingly, 

Fannie went up West Fifth Street and called to "Mr. Hogan11 (Officer 

Willard R. Hogan). Hogan "went to the recall box and called up" and re

turned with Fannie to the apartment. Hogan attempted to give first aid 

treatment. Fannie testified that three men came and· took the body a1'8y. 

She identified a photograph marked Exhibit Fas the photograph of the 

deceased, 11Charles Powell!!_ _(sic)", 'Who vra.s at her apartment on the morning 

of' 21 September 1943 - the man with respect to 'Whom she had testified 

(R. 15,· 47, 48, 49; Ex. F). . . 

Officer Willard R. Hogan testified that he went to Fannie Allen's 
in response to a call by her between 1:30 and 2z30 a.m. on 21 September 
1943. He saw a "soldier boy" ~g on .the floor bleeding, with a wound 
in the left side of his neck. He attempted to administer first aid but 
was unsuccessful. After awhile he was unable to feel any pulse in the 
-wrist or in the neck. In his opinion, deceased was alive for 15 or 20 
minutes after first aid :was applied and was dead when the body left the 
room. He said that "Jones• Brothers" ambulance took deceased away (R.ll, 13). 

Robert Penn of Dayton, Ohio, worked for Jones Brothers Funeral 
Home, and at about 1:20 on the morning of 21 September he went to 925½ 
West Fifth Street and "right there at the top of the steps" he found 
11this soldier"• Penn and the driver for Jones l3rothers picked the 
soldier up, pu} him in the ambulance and took him to the hospital at 
Fatterson Field. captain Elias n. Peele, Medical corps, -was Medi~l 
Officer of the nay at the Station Hospital, Fatterson Field, on the 
morning of 21 September 1943. At 2 :25 a.m. th.at morning he examined a 
body in the emergency roan of the hospital. The body -was that of Charles 
Powell, s~ identified by Captain Peele by dog tags found in his clothes, 
a pocketbook containing a pass, and bY. Exhibit F. He pronounced Powell 
11dead on arrival" of his-body at the hospital. The body arrived at 2:25 a.m. 
and "death had occurred one hour before his body was received" •. His ex
amination disclosed a laceration approx:i.mately four centimeters in length 
on the ventral and dorsal surface of the right hand between the thumb .· 
and first finger. He said that "there was another laceration of apprax1.

. mately two centimeters over the. left lateral neck over inferior third ot 
left sternocleidomastoid muscle, and upon examination of the wound", 
captain Pail.a said, he "found that the left vena jugul.aris interna had 
been severed11 • Based on his past experience as a doctor, the captain 
stated the cause of death to be "hemo?Thage, traumatic - severe, fr<n 
.the left vena jugularis interna" (R. 181 19, 21). 

On the morning of 21 September 1943, Harry w. Graen, who worked 

in the Identification Unit of the Provost Marshal•s Office at P&tterson 

Field, went to the Station Hospital and took •sane piotograJhs of a 

colored gentleman by the name of Powell•. Ole of these pho1.9graphs 

represented the upper torso and head ot ,.n~gro. It was received in 

evid~nce and marked Exhibit F. (R. 14,, l5f IX~ F}•. 


I. 



Hozel Akridge lived R.t 931 West Fifth Street, Dayton, Ohi~ (JJl) 
(Fannie Allen lived at 925½ West Fifth Street). About 9 :00 a.m. on the 
morning of 21 September 1943, in the rear of the place where she resided, 
she found a red and white striped, 11 candy striped" pocket knife. "It 
had blood on the blade." She gave the knife to "John Kellum" (R. 22-26). 
John Kellum of 925~ 1.Jest Fifth Street, said that he received a "switch" 
blade knife, with blood stains, from !:[ozel Akridge at about 10 o'clock 
on the morning of 21 September 1943. He kept the knife for two hours 

. and gave it to an 11r{.P. 11 by the name of "Phillips" (R. 23,24). Private 
First Class Archie T. Phillips, 345th Aviation Squadron, Wright Field, 
J)ayton, Ohio, received a "switch blade 11 knife, 11 candy colored", with 
what looked like 1'.8lood11 on it, frcm John Kellum on the morning of 21 
September 1943. Phillips c:;ave the knife to the Provost }Jarshal at 
Fatterson Field the same day (R. 24, 25). Captain James H. Gardner, 
Air Corps, Provost ?larshal, Patterson Field, testified that on 21 Septem
ber 1943 he received from Private First Class Phillips a 11Candy colored" 
lmife stained with blood. Captain Gardner testified that this lmife had 
been in his possession continuously since its receipt. The captain pro

·ctuced the knife, which was received in evidence and marked Ex,.~ibit G. 
Captain Gardner testified that l}.e had a conversation with acctcsed on 22 
September 1943 in the City Police Building, Dayton, Ohio. He stated 
that prior to any conversation he explained to accused "his rights under 
A.1'f. 24 to the best of my ability11 • The captain stated that he told 
accused that accused 11did not have to I':la.ke a statement, unless he wanted 
to, and if he did give a statement, it could. be used against him, if 
he was brought to trial. 11 According to the witness, accused said that 
he wanted to give a statement. Thi.g statement was made and reduced to 
writing. It consisted of three pages, each one of wi,ich was initialed 
byaccused who also signed the s~tement in the presence of Captain 
Gardner. The statement l"m.s offered and received in evidence and marked 
Exhibit H (R. 25, 26; Ex~ E). 

4. Accused took the stand and testified in pis o-lm behalf. The 
story relatecioy him in his testimony is subst..8.ntially the same as that 
contained in the statsment made by him to captain Gardner and set forth 
in Exhibit H. Accused said t.i.it.. t he was 36 years old and born in Salisbury, 
North Carolina; that he had had four years in high school and was single; 
and that he had been inducted into the service in Richmond, Virginia, on 
26 January 1943. According to accused: On the night of 21 September 
there was a dance in J)aytoh. Accused, Powell (the deceased), and 11 Taylor11 , 

whoilt.J.sed to run together", decided to go to the dance. They planned to 
meet at the home of the aunt of Jessie O'Neal 1vhere "Taylor's r;irl" and 
Jessie were going to spend the night. The girls had a pay day that day 
so the men asked them to bring whiskey and they procured a pint each. 
There were only two girls. The deceased was goine to go along "for the 
sole purpose of getting*** a drink." He did not have a i;irl. Accused 
told of deceased pressing his unifonn for him and of accused shining the 
shoes of deceased in preparation for the dance. He related that they 
had a brand new cake of soap and went over and took a bath together. 
Y1hen they all arrived at 421 South Hawthorne Street 11 the girls were all 
readyt'. Tnere was an extra girl, 11Gennell11 , present. The girls produced 
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tEe liquor and, as developed on cross-examination, about three-quarters 
of two pints was consumed. Gennell decided she wanted to go to the dance 
so Powell (the deceased) said he would take her. Accused continued, 
"Jessie'had this knife in her pocketbook. I did not know she had it until 
~he opened it. I said: 1Jess:te, leave the knife here, we 1re going to a 
dance, we don 1t need a lmife. 1 so, she left the lmife with her aunt . 
and we goes on to the dance • 11 During the dance, accused and deceased , 

. we~rt back and had a drink, a· double vmiskey, it developed. While they 
were there, a military policeman informed them that they would have to 
leave the dance because of nsomething" that had happened in Dayton. 
Taylor was missing ttsomehow". The others left in a taxi and went back 
to South Hawthorne Stree.t. Gennell acted 111ike she had had quite a few 
drinks". Evidently Gennell was Jessie's cousin, for accused ·testified 
that "her mother called to her and wanted her to come on to bed." Ac
cused and Jessie left the house;. Powell (the deceased) and Gennall re
mained. Accused said that before they left Jessia asked him a bout her 
knife. He stated that he told her that he did ·not approve of her carrying 
a knife and asked her 'Why she did not leave it there. Jessie replied 
that· it would be bad luck for her aunt to keep the knife. Accused said 
that .he then offered to carry it and that he put it in the watch pocket 
in his sun tans. He related that they got do-wn the street and that "there 
was an M.P. standing there" 'Who told them they would have to get off the· 
street. Accused's testimony then follows that of the prosecution•s wit- ' 
nesses up to the point -where deceased unsuccessfully attempted to tele
phone his ·wi.fe. · According to accused,· deceased used the phone again and 
then went into "another room in the apartment"• Accus·ed said that while 
Fannie -was getting the linen, in order to make up the bed which he and 
Jessie·were to.occupy, deceased was in the next room and 11he was cursingn. 
Accused· said: 

"Me and him had always been pretty good·friends eve~ since 
· we met, in fact we were good friends. I do. not think there 


were ever any two better friends. we 11'8re together all of. 

the time. He was cursing and I told hlm I would not curse 

around his wife or girl friend like that. I had this knife 

in my- pocket. HEf said, tyou had better get the hell away 

from here.' Then, he hits me and I hit hlm back. When I 

hit him back; he pushed me over in the corner beside a ward 

robe, so I opened the knife 1 ,not with the intention of cut

. · ting him, but I thought he would not come up on me. I 
thought I could scare him. If he hadn•tknown me so well, 
and been sure that I wo1:11,dn't _cut him, he wouldn•t have 
walked over and grabbed me by the wrists and tried to take 
the lmife from me. In the struggle, we fell back, him with 
his legs against the couch.· He lost his balance and th.at 
threw me on top of him and we laid there about a halt of a 
second•. He said, 'I am cut., I raised up, and he turned 
m:, hand loose. He straiihtened up and I could see he was 
bleedin~ around his neck,. at the collar. So, I jumped up · 
aria'" tor him, I Powell, I did pot go to_ cut you. I "nlen 
they started to hollering in the room and I guess I just 
ran from one place to another, asking them to do something . 
for me. I even asked them to get a Doctor. Everyone actflr1 

, . 
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like they seemed to be in a panic, and I got scared and ran 
out of the house. That is the truth. We came to this camp 
together. rre never had any trouble. Anyone in the camp 
from the First Sergeant do!ffi will tell you we were the best 
of friends. Vlhen I went on my furlough, he called his wife 
and asked her to loan me $5.00, which money he loaned me to 
make the trip home. 'ii{e never had any trouble about a girl. 
I was not drunk, looking for trouble. If it had been fifteen 
minutes .later, I would. have been in bed asleep, 'When he ca.me,. 
I guess." 

On cross-examination acc~sed testified that when theywent back to 
Hawthorne Street he did not remember drinking any more. He was asked 
if he were drunk and he replied, 11 I had been drinking. I was not completely 
drunk. 11 Accused was asked to look at Exhibit G and state whether he could 
identify it. His answer was nyes. 11 He stated that that was the lmife 
Jessie had given h:im to keep for her. On cross:..examination he explained 
the reason fordeceased•s cursing and being angry. He said that it was 
due to his inability to make telephone connections with his wife. On ex
amination by the court, accused replied that deceased, Taylor and he were 
good friends and went around together quite a bit. He also said that~ 
ceased~~-~1:~u~ -~~f.e;~;t,~~.E1£flE:t~ ,.~Ii. ~nd,_ wej,gi:l~ti. about._160., p9unds, while 
he,me accusea., weighed between 128 and 1.30 pounds (R. 62-73).

:· .. 	 . . . ~,-i '· ... , .. 

5. In this case it is not the function of the Board of Review to 
weigh the evidence.·· We must sustain the conviction if there is any evi- · 
dence sufficient·to support the findings (l!.C.M., 1928, p. 216). In 
the instant case :·~uch evidence is present. The record contains testimony 
to the following effect: While accused was sitting on the bed in Fannie 
Allen's bedroom, Powell appeared and sat at the head of the bed. He 
wanted to make a telephone call. An argument started between him and 
accused, apparently concerning the telephone book, but there was no 
physical encounter. Subsequently, accused followed Powell into the 
living room, where Powell was sitting on the bed. Accused had a knife 
in his hand. He swore at Powell and struck at him with the knife. 
Powell jtUnped up and grabbed accused by the anns. A struggle ensued, 
during the course of which the 'two participants fell on the davenport. 
Accused was on top of Powell. Accused raised his hand and stabbed , 
Powell, severing a jugular vein. Powell \lied from this wound. Without 
the slighest doubt these facts justified the finding of guilty of murder • 

.. 	 There was no justification, provocation, or excuse for accused 1s act. 
Insulting or.abusive words do not constitute a legal provocation re
ducing the crime to manslaughter (M.C.?{., 1928, p. 166). Neither do 
the acts of Powell in attempting to defend himself. 

}.~lice aforethought does not require an intent to kill. An in

tention to inflict grievous bodily harm or mere lmowledge that the act 

done will probaqly cause death or grievous bodily hann is sufficient 

(M.C.r;!., 1928, p. 163). In any ~vent., the facts in the present case 

warranted the court in inferring an intent to kill. The evidence sus

tains the findings. 
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6. Accused is ,36 years of age. He was inducted 26 January 

1943 at Richmond., Virginia. There was no prior service. 

7. The court-was legally constituted and had jurisdiction oi 
the person and offense. No errors injuriously affecting the .substantial 
rights of accused W\3re committed during the trial. In the opinion of · 
the Board of Review the record of trial is legally sufficient to sup
port.the findings and the sentence. A sentence either of death or of 
imprisonment for life is mandatory upon conviction of murder in violation 
of Article of war 92. Oonf'inement in a penitenti.ary is- authorized by · 
Article of war 42 for the offense of murder., :recognized as an offense 
of a civil nature and so punishable by penitentiary-confinement by 
Section 273. and 275., Criminal Code of the United States (18 u.s.c. 452., 
454). . 

Judge Advocate~ 

Judf:'.e Advocate. 

Judge Advocate. 

, 
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035)WAR DEPARTMENT 
urcy- Service Forces 

· In the Office of the Judge Advocate General 
Washington., D.C. 
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CM. 243319, 


2 G NOV 1943 
UNITED STATES ) 36TH INFANTRY DMSION 

. v. Trial by G.C.Jl.,. convened at 
.A.PO /136., U.' S. J.rnr:,., :19 

Private JACK L. TZOUCALIS ) SeptE111ber 1943. To b~ shot 
(12059693)., Company G., ) to death 'Id. th musketry. 
Ulst Infantry. ) 

l 


OPINION of the BOARD OF REVIEW 

LIPSCOMB., GOLIEN and SIEEPER., Judge Advocates 


l. The record of trl. al in the case of the soldier named aboTe 
has been examined by the Board of ~view and the. Board submits this, 
its opinion., to The Judge Advocate General. . 

2. The accused n.s tried upon~ follOll'iDg Charge and Spec1.ti 
cation: · 

CHARGE: Violation of the 75th Artlcle of War. 

Specification: In that Private J~K L. TZOUC.ALIS, 

Company "G", One Hundred Forty First Infant17,. 

did, at Paestum, Italy., on or about Septanber 9, 

1943, misbehave himself before the enemy, by re

fu.sing to disanbanc from u. s. A. T. o•HARA 111th 

bis coillll.8.Ild, which had been ordered to do so by 

Captain Charles JI. Beacham, Conmanding Co. •G" 

Ulst Infantry, to engage id.th the enexq, which 

forces, the said command was then oppoaiDg. 


The accused pleaded not guilty to and was found guilty of the Charge 
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and the Speci..fication thereunder. He was sentenced to be shot to death 
with musketry. The Commanding General., 36th Division, approved the sen
tence but directed that its execution be withheld. The Commanding 
General of the North African Theatre of Operations also approved the 
sentence am forwarded the record of trial for action under Article of 
War 48. In transmit ting the re cord he wrote., 

"I am cognizant of Jif3" authority under.Article 
of War ;o·to conmute the sentence to one which 
I have autbority to direct to be executed., but 
I have elected not to comnute it." 

3. The evidence for the prosecution shows that before dawn on 
the morning of 9 September 1943, Company G, 141st Infantry., of which 
the accused was a member., was on board ·tlie U.S.A.T. O'Hara, preparatory 
to landing on the beach near Paestum, Italy. Company G was scheduled 
to land as a battalion supporting unit 25 minutes after Companies E 
and F had landed. The condi ti.on under which the landing was to be 
made and the character of the enemy resistance which was expected had 
been explained to the men of Company G., including the accused., and the 
information was general that the troops who rutd already landed were 
"having a pretty rough tim:i of it" (R. 6, 11, --17). 

At the appointed time, Company G was summoned by the ship's 
loud speaker to boat stations. About five or ten minutes before this 
SWilllons, the accused informed the corporal or his squad that he bad 
lost bis helmet, .and that he would not get off the boat w1thout 1t. 
A.bout two hours pre-viously, the equipment of all the men in the ac
cused's squad had been checked and the accused bad bis helmet at 
that time. When· the accused reported the loss or his helmet to his 
squad leader, bis squad leader told him that there was "no time to 
get his helmet and to put his equipment on11 • The assistant squad· 
leader., however, told the accused to go to his station and that he, 
the assistant squad leader, would get a helmet for the· accused. .&.bout 
this tim a private in the squad said that he had found a helmet and 
he called the accused's name for several minutes~ The accused had, 
however, disappeared and did not respond to the calling or his name. 
Before the landing party had disembarked, the assistant squad leader 
had secured another helmet for the accused but the accused did not 
return to his squad or boat station and his squad disembarked without 
him (R. 10., 11-13, 14-15). . 

About 9 o'clock in the morning, several hours after the landing 
party in question had disembarked, the accused was seen on board the 
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O'Hara by the mess sergeant of Company G, who had, together with an 
otficer and ten men or the mess personnel, remained on board the ship. 
'When seen by his mess sergeant, the accused had a helmet. In accordance 
111th the di.sElllbarlcation schedule the mess detail or Company G left 
the ship about 3 o I clock that afternoon. When the mess sergeant saw 
the accused ·ha assumed . that the accused wruld go ashore w1th the mess 
detail and he did not talk 'With the accused. When this detail disem
barked, however, the accused was not seen by his mess sergeant and 
did not cane ashore with this last um.t·or his company (R. 16-18). 

Attar Company G bad landed and seven men had been reported 
as "missing in actlon", the captain of the compao;y checked the personnel 
of bis organization and concluded that the accused was not one or the 
seven men missing in action. Thereafter, on 2.2 Septenber 1943, the ac
cused returned to bis organizatlon and reported that he had landed on 
10 September, e.xplaining that du.d.ng the time his canpany was in con
tact with 'the enemy he had attached htmself. to another organization 
(R. 7-9). 

- . . . 
4. 'l'he accused, after his rights relative to testii)ing or re~ 

ma1 ning silent had be·en explained to him~ testified that. on 9 September 
1943, when his squad ns called to disembark he did not have bis helmet. 
He notified the corporal of his squad of bis loss and was told by him 
that he, the accused, would have to do the best that he could., that he 
would have to go aeyw~. The accused then told his corporal that he 
was going back to ·t1nd bis helmet but the corporal paid no attention 
to his statement llhereupon the accused then·nnt to the ship's mess 

· hall to look for his helme~ (R. 19). · 

The accused also testified that he was not afraid of any
thing., and that he would have le:tt the ship wt thout bis helmet if he 
had been ordered to do sq. He explained that he had a 'spe~al reason 
for wanting to fight the Germans because his father, who is 59 years 

. o_f age, bad come from Greece aid had served in the last war. He ex
. plained further that his father's people had been killed by ·the Nazis 

and his father had told him te shoot the Nazis and get even for his 
people. He insisted that he wanted to disElllbark w1th bis organization 
and that he was willing to fight (R. 19-~). ~ 

The accused further testified that he disembarked 1'rom the 

O'Hara· on the morning of "D 1• with the 531st Engineers. Thereafter 

he. attached himself to the 359th Port Battalion. He explained that 

he worked two dqs with the 531st Engineers under "consistent heav.y 
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bombing and strafing". He next nnt to the Headquarters 331st 
Engineers, where they showed him on a map the location of his com
pany. Ha then started to look for Compan;y G and went to Albanella, 
where he f"ound the second battalion ot the 141st Infantry. Arter 
several efforts to fl.Irl his company he returned to ilbanella where 
he saw a sign •stragglers Collection Point•, explaining, "that is 
where I walked.in and gave m;yself up• (R. 20). 

On cross-examination the accused admltted that he had his 
helmet tw hours prior to the disenbarkation ot his squad and that 
he had not been in the mess hall after that time. Despite this 
statement, he asserted that he looked in the mess. hall because he 
bad left his helmet there at supper the night before. He explained 
that he found his helmet the nm morning. He admitted that he was 
with the mess group as the sergeant stat~d. The accused admitted 
.	further that he had broken ofr co:nmunication both 111th bis squad 
leader and assistant squad leader. just at. the time they were telling 
him what to do about his helmet. He admitted that bis conduct did 
not reflect •a great anxiety" to get of! the ship and engage 111th 
the enemy, and that when .he regained his. company it was in a rest 
area. The accused stated that eve:eywhera he went he saw action and 
even if he had stayed on the ship he would have seen some action. 
He asserted that this fact erased the question of whether he wanted 
to fight or not (R. 21.-~). 

. 	 . 

5. The Specification'~eges that the accused did at Paestum, 
Italy, on ar about 9 Septanber 1943, "misbehave himself be.tore the 
enenw, cy refusing to disembark :f'rom u. S. A. T. 0 1HA.R.l" in dis
obedience of the order ot his conman.ding officer. .The Manual .tor 
Courts-Martial states that •misbehavior be.fore the enem;r",. 

"* * * is a general term, and as here used it 
renders culpable under the article any conduct 
by an o.fficer or aoldier not conformble to the 
standard or behavior before the enemy set by the 
history of our arms. Running' away is but a 
particular form of misbehavior specificilly made 
punishable by this articlen (Jl.C.)I. ,1928, par. 141!,).. . 

. . 

Winthrop states that misbehavior be.tor~ the enemy 'tfJ/3.Y consist in, 


"Such aots by any officer or soldier, as 
re.fusing or ·.railing to advance with the connand 
'When ordered forward to meet the eneiey"J going to 
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the rear or leaving the command when engaged with 
the enenzy-, or expecting to be engaged, or when 
under .tireJ hiding or seeking shelter when pro

. perl.y required to be exposed to fire; feigning 
siclcness, or wounds, or making himself drunk, in 
order to evade taking part in a present or impending 
engagement or other active.service against the 
enemy; refusing to do duty or to perform some 
particular service when before the enemy (Win
throp's Military Law and Precedents, 2nd Ed.,· 
P• 623). 

In explaining the above ofi'enses, the Manual si..'ltes further that, 

"lfhether a person +s 'before the enemy1 is not a 
question or definite distance, but is one or 
tactical relation. • .Jr example, where accused 
was in the rear echelon of bis battery about 12 
or 14 kilometers from the front, the fonrard 
echelon or the battery being at the time engaged 
'With the enemy, he was gu:tl ty of misbehavior 
before the enemy by leaving his organization 
'Without authority although his echelon was not 
under .fire". (l4'..C.M., 1928, par. l41A)_. 

. . 

In the light or the above definitions, it clear}.y appears 
· that since the accused• s organization was actu~ disembarking 1n a 

combat zone, it was "be.tore the enemy" within the contemplation ot 
Article of War 75. 

The misbehavior o~ the accused is equally clearly established. 
The accused knew that his squad was sohedule d to land under dangerous 
conditions and advance against stubborn enemy resistance. Despite 
this knowledge, the accused disobeyed the order of his corporal to 
prepare for di.sembarkati.on, broke off contact with his squad leader 
and assistant squad leader, failed to respond to the calling of his 
name, and refused to disembark with his company. Later, after he . . 
had secured a helmet, he again failed in duty by avoiding landing with 
the mess detail of his company. His testimony am contention.a con
cerning the loss of his helmet, although relevant only as a mitigating 
circlllJIBtance are unworthy of belle£ even for that purpose. This is 
apparent from the fact that even after he had .found his helmet he 
did not avail himself of the opportunity to land with the mess unit 
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of his company but lingered on board the O'Hara until the following 
dl.7• His professed desire to :f'ight the Nazis is sharp~ contra
dicted by his craTen failure to disembark 1lith his organization. · 
Moreonr, his shame.f."U.l mlsconduct involves no mare sudden and 
tempor&l'7 panic, but rather. a deliberate and relativel.1' protracted 
evasion of a known and imninent danger which his dD.ty as a soldier 
required him to face~ These facts impel the conclusion that the 
accused u guilty' of misbehavior before the enem;r within the con
templation of Article of War 75, and justify beyond a reasonable 
doubt the .t1ndings or guilty. 

· 6. The charge sheet shows that the accused is 32 ,-ears of age 
and that he ,ras inducted into the service on 4 March 1942 for the 
dnration of the war plus_six months. 

7. The court ,ras leg~ constituted. No eITOra injuriously 
atrecting the substantial. rights of the accused were committed during 
the trial. In the op1nion o£ the Board of Review the record or trial 
is legallJ'. su.tficient to support the flndings am .the sentence. A 
sentence of death, or .such other punisbmmt as a court-martial may 
direct, is authorized upon a coxm.cilon ot miabehan.or betore the 
eneno-, in T.l.olation ot Article of War 75. 

, 

~C,~ Advocate. 

fu.~ ,Jw:lge Advocate. 

........,,,,,__~_._
....· """~---'-.-.-a1tf?~~&a.....-.-., Judge Advocate. 
. . .I . ~ 
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CM 243319 


Jst Ind. 

War Department, J .A.G.O., 	 - To the ··secretary of War.
1 9 	JAN 1944 

1. Herewith transmitted for the action of the President are 

the record of trial and the opinion of tho Board of Review in the 

case of Private Jack L. Tzoucalis (12059693), Company G, 141st 

Infantry. 


2. I concur in the opinion of the Board of .Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. The record establishes 
beyond a reasonable doubt that on 9 September 1943, at Paestum, Italy, 
the accused shamefully mis~ehaved himself before the eneicy- by refusing 
to disembark with his organization from the U.S. A. T. O'Hara. At 
the appointed time for debarkation, the accused pretended to have lost 

' 	 his helmet, and although another helmet was promptly procured for him 
he deliberately avoided debarkation by separating himself from his unit. 
Later on the same day, he again failed to disanbark with a mess detail 
of his company which had temporarily. remained on the transport after 
the rest of the accused's co:r:1pany had disembarked. The accused disem
barked on the day following but remained.absent from his organization 
until he surrendered at a "Stragglers Collection Point" approximately 
13 days later; The facts clearly show that the accused's shameful 
conduct involved no mere sudden or temporary panic but rather a 
deliberate and protracted evasion of an inminent danger which his 
duty as a solcier required him to face • 

.3. The accused is 32 years of age and has been in the military 
service approximately a year.and ten months. 

4. The theatre judge advocate recommended to General Eisenhower 
that the sentence be confirmed but commuted to di.shonorable discharge, 
total forfeitures and confinement at hard labor for life. The com
manding general declined, however, to follow this reconmendation, , 
stating that although he was cognizant of his authority under ArticJe 
of War 50 to conmute the sentence w one which he had authority to 
direct to be executed, he "elected not to commute it". The implica
tion is clear from thl.s action that General Eisenhower desired the sen
tence of death confinned and ordered executed. 

4. Although the offense in question is very grave# it appears 
to have resulted from a frailty of character and a lack of courage 
rather than from a criminal mind. . Because of this fact, and because 
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the offense is strictly a military one, only the necessity of maintaining
military discipline can justify the confinnation of the death penalty 
imposed. General Eisenhower, in' transmitting the record for the action 
of the President, ooes not assert that such a necessity exists either 
in the 36th Division,; the orgaiization with which the accused was serving, 
or in the North African Theatre of Operations. On the other hand, the 
fighting spirit and high morale· of the 36th Division has recently been 
praised in the public press. Furthennore, I am convinced that the 
courage and fighting spirit of the American soldier does not depend . 
for its stimulus upon fear of the imposition of the death penalty. Al
though the occasion may arise when military necessity and the demands 
for military discipline may :recpire the imposition of the death penalty 
for offenses such as this one, there is no affirmative showing that such 
necessity exists at the present time. It is true, however, that no man 
is "WOrthy of freedom who deliberately fails in his duty to fight for it. 
The accused, by his craven "misbehavior before the enenw" has forfeited 
his right to freedom. Justice requires that he be punished by confine
ment at hard labor fbr life. I reconmend that the sentence be confirnied ,,. 
but comnru.ted to dishonorable discharge, forfeiture of all pay and allow
ances due or to become due and confinement at hard labor for-life, and 
that the United States Disciplinary Barracks, Greenhaven, New York, be 
designated as the place of confinement. · 

6. Inclosed are a draft of a latte·r_ for your signature, transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the foregoing reconmendation, should such 
action meet with approval. 

~ ~ ~o ' ""' A 

Myron c. Cramer, 

Major General, 


The Judge Advocate General. 


3 	Incls. 
Incl 1 - Record of' trial.. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 

Incl 3 - Form of Executive 


action. 


(Sentence confirmed but commuted to dishonorable discharge, total 
. forfeitures, and confinement for life. G~C.M.O. 93, 3 Mar 1944) 
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8 DEC 1943 

U N I T E D S T A T E S 	 ) NEWFOUNDLAND. BASE COMMA.ND 
) 

v. 	 ) . Trial by G.C.M., convened 
) at Fort Pepperrall, New

Captain RALPH H. ·SINAY ) foundland, 6,.._8 October 1943. 
(0-388330), Porps of ) Dismis sa.1 • · 
Eng,ineers • ) 

OPINION of the BOARD OF. REVIEW 

LYON, HILL and ANDREWS, Judge Advocates. 


1. The Board of Review has examined the record of trial in the 
oase of the officer named above and submits this, its opinion~ to The 
Judge Advocate General. 

2. Accused was tried upon 	the following Charges end Specifications a 

CHARGE Ia Violation of the 94th Article of War. 

Specificationa In that Captain Ralph H. Sinay, Corps of 
Engineers,' Base Engineer Detachment, Newfoundland Base 
Command, Fort Pepperrell, Newfoundland, did, at Fort · 
Pepperrell, Newfoundland, on or about 1 December 1942, 
knowingly and willfully apply to his own use and . 
benefit four (4) automobile tires, size 600 x 16; four 
(4) automobile tire inner tubes, size 600 x 16; al'.ld four 
(4) Ford automobile wheels, size 600 x 16, of a total 
value of approximately Forty-one Dollars ($41.00) United 
States funds, property of the United States, !'urnished 
and intended for the military service thereof. 

CHARGE !Ia (Finding of not guilty). 

Specification la (Finding 	of not guilty). 

Specification 2a (Finding 	of not gu\lty). 

He p~eaded not guilty to the Charges and Specifications. He was found 
guilty of Charge I and its Specification and not guilty _of· Charge U and 
its Specifications. No evidence of previous convictions was introduced. 
He was sentenced to dismissal. The.reviewing authority.-approved.the 
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sentence and forwarded the reoord pf trial for. aotion pursuant to 
Articles of War 48 and so½. 

3. Summary of the evidence. 

During the period _covered by the_ allegations and subsequent thereto, 

accused was Motor Officer of the United States District Engineers' Motor 

Car Pool at Fort Pepperrell, Newfoundland (R.6-9,22,31). As such, he 

was responsible for certain-property belonging to the District Engineers 

(R.22). He lived off the post (R.14,15,19). Accused owned a 1934 or 

1935 Ford touring car, which he properly registered with the Post Provost 

Marshal (R.15,16; Pros. E:xs •. A,B). He was seen frequently driving this 

car around. the post and sometimes off the post (R.7-9,15,16,~3,27,31,32). 

On occasions the car was seen in the vicinity of the Post Theater, near 

vrhich a quantity of Engineers' equipment w~s stored (R.9,13). Major 

Lawrence 1~ FAll, Corps of Engineers, Base Ensineers Detachment, Fort 

Pepperrell, testified that he transmitted orders from his immediate 

superior,. "Lt. Col. John W •. Berretta", to accused, and that he never re

ceived or communicated aey order forbidding accused to use Govermnent 

transportation in connection with his duties. Hooever, so far as witness 

knew, if aocused made use of his car for Goverrunent purposes, such use 

_was "voluntary" rat~er than required ~y authority (R.12,13 ). 

The tires on the car were mounted on wheels and were marked "U.S.E.D. n 
(R.9-12,15,20.,22,25,26,:31,32; Pros. Exs. C.D.E.F. ). These letters sig
nified "United States Engineers' Division" and were conunonly used 'to mark· 
property of that division (R.11,20,33,35). 

Major Hall did not know whether the mark "U.S.E.D." was put on the 
tires to designate actual ownership, and so far as he knew, the mark could 
have been on privately owned property (R.13). · Captain Aroh E. !.lerriott, 
805th Military Police Company, Fort Pepperrell, Provost Marshal at the 
post, testified that h~ did not know whether any brand.was used on Govern
ment property. However, he examined a nwnber of oars on the post and 

.~discovered that all the tires marked "U.S.E.D. 11 v1ere on cars belonging to 
the Government (R.20). Prior to the transfer from the civilian engineers 

, (who apparently were on the job previously) to the United States Govern
ment, the civilian engineers' cars all had the letters "U.S.E.D." stamped 
upon them. Witness "believed" that these cars were the. property.of the 
"United States Engineers District" (R.20,21). 

First Lieutenant Englebert J •. Berger, Infan:tcy, Fort Pepperrell, was 
of the opinion that the tires on accused's oar belonged to the United 
States Government. However, he admitted ·that he had not seen them on aey 
bill of sale or property record and did not know ''what property accounting 
they had in the Engineers" (R.22,~3). :Major Charles G. lmudsen, Ordnance 
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Department, Base Motor Offioer, testified the.t the tires on accused's 
car were similar to tires furnis~ed and i~tended for the military servioe 
of the United States, and that the same type of tire had been used by 
the civilian contractors and was in use by·:the District .b6.gineers. In 
the absenc'b of the marking "U.S.E.D. ", ·vTitness could not have told 
whether the tires and wheels were civilian ·or Government property _(R. 
32-35). 

The prosecution produced testimony relating.to several statements 
made by accused to various. witnesses. Mr. Harry Mccaffrey, employed 
by the McNamara Construction Company, testified that several weeks prior 
to the trial, during a somewhat jocular.conversation about accused's 
car, accused told witness that the tires did not belonG to him (accused), 
but belonged to the Government (R.23,24). Mr. Spencer W. Griswold, a 
civilis..11 employee under the supervision of accused, testified that 
about 9 September 1943 he told accused that he understood that the latter 
was leaving and he wondered what accused intended to do with his car. 
Accused said that he hoped to sell it and did not know whether to in
clude that.ires in the sale. W'itness told.accused: "'That would be a 
very foolish thing to do'", whereupon accused remarked, "'I think I 
will sell it for $300.00, and let the damn things go•" (R.24-26). 
Accused did not state directly that the tires belqnged to the United 
States Gover~ent (R.26,27). 

Captain Merriott conduoted an investigation concerning the tires. 
He "explained" to accused the latter's "rights1t under Article of War· 
24, and accused said that he understood his rights thereunder (R.16). 
Aoou.sed admitted the use of four tires, I!!8,rked "U.S.E.D.",on.hh'-cti:i: (R.17,36). 
He claimed that someone in the Engineers' Department gave him per
mission to use the tires inasmuch as he u~ed his automobile in the 
performance of military duties. He said that he would rather not 
divulge then~ of the person who gave h?Jll permission. Later in the 
interview he said that he did ~ot remember the name of the person and 
that he would rather take the responsibility himself th:l.D. to give any 
names (R.17,20). He said that he intended to return the tires and· 
wheels when his service was terminated or when he sold the car (R.17, 
19 ). 

.. 
Thereafter, accused was sworn by Captain Merriott and changed his 

testimony "somewhat" (R.17). He said that a quantity of property had 
been transferred from the eivilian contractors to the United States. 
Engineering Department; that there was a lot of this property "down 
there"; and that nobody seemed to know whether it belonged to the 
civilian oontractors, the District Engineers, or someone else (R.19). 
He continued that a lot of "st~f", including the. tires, was lying 
around loose, and nobody seemed to know where it belonged or who was 
responsible for it. He took the tires and·put them on hi$ car. He 
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was Motor Officer for the District Engineers and di'd not "have in mind" 
to steal the tires, since ·one of his duties was to prevent the theft 
of Government property. He stated to witness that the tires had been 
"u.s.E.D." property but that at the time he took them he did not know 
that they were United States Government property. He also said that 
he.did not have permission from anyone to take or use the tires and 
wheels, but that he asked several people for such permission, only to , 
discover that 11 nobody seemed to know where they belonged" (R.17,20). 
Accused asked Captain Merriott whether he should· turn in the tires and 
wheels or continue to use them. The question was not answered (R.18, 
19,35,36). 

_On 14 Septe~ber 1943, accuse~ turned in the tires and wheels to 
First Lieutenant Anthony P. Miller, Jr., Assistant Base Ordnance 
Officer. Accused said that he had been at an investigation during the 
afternoon and had been advised to turn them in. Accused told witness 
(Lieutenant :Miller). that the tires and wheels belonr;ed to the "Engine_ers 1 

Department". He made out a receipt and asked witness to sign it. Having 
no authority to accept the property, witness refused to sign· the receipt, 
although apparently the tires and wheels were left in the custody of 
witness (R.27.-30; Pros. Ex. G). E'vpntually they were delivered to the 
Provost 1~rshal (R.15,16,29,32). 

1''irst Lieutenant Berger was the investigating officer. He read 
Article of War 24 to the accused and explained that accused did not 
need to Iuake any sts.tem.ent ap.d that anything which he said could be used 
against him. Accused said that he understood his rights (R.21). Accused 
then admitted to Lieutenant Berger that between 1 and 10 December 1942 
he took four tires, tubes, and wheels and put them on his Ford car, where 
they remained until 14 September 1943. 1~ told Lieutenant Berger that 
he took them "from the car pool, which is now the Post Engineers• Ga.rage, 
from among other Government property", and that the tires were stamped 
"U.S.E.D. 11 

• He said that he did ·not ask anyone's permission to take the 
property and that there was nobody to give him permission at the time. 
Previously he had obtained permissipn from 11 Colonel Starlings" to use 
"bedding, beds, and Quartermaster property". He did·not ask Colonel 
Starlings about the tires because he "took it for granted". Accused did 
not say that Colonel Starlings had given him the use of any Engineers' 
equipment (R.22). 

The value of the four tires, tubes, and wheels was between twenty 

and fifty dollars {}?..33,34). 


1:Tr. Albert w. Rohde, Field Representative for the Al Johnson Construc
tion Company, testified for the defense. On several occasions he saw 
personal articles furnished to employees of ~he Base Contractors marked 
flU.s.E.D." through error. F..owever, the erroneous mark was corrected later 
(R.53 ). He testified that such employees were entitled to buy tires 

through the co:mmissary operated by the contractors. He did not believe 
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that any stock of tires remained after the commissary sold out its wares 
at the time of the contractors' departure. A fe.v civilian cars were left, 
belonging to some of the contractors, but they were resold to other in
dividuals. On cross-examination Mr. Rohde stated that he never saw any 
of the contractors' commissary tires marked 11 U.S.E.D. 11 and that he '\.,.ould 
say" that the United· States Government acquired the property furnished 
.to the contractors for use on the Base (R.54). · · 

Testifying for the defense, Lieutenant Colonel John n. Berretta~ 

Corps of Engineers, Fort Pepperrell, recalled that on one occasion he 

gave accused permission to use a Governmen·t; rowboat for-his private ac

tivities (R.54). Asked whether he recalled a conversation on or about 


.15 March in which he told accused to do "whatever was possible to get 
his job done", witness replied, "I do not exactly recall any conversa~ , 
tion except that that was the general policy that we were ·following. 
We were trying to get the job done 11 

• Witness testified that he had never 
been connected with the District Engineers (R.54,55) •. 

Mr. Harold Wylie testified for the defense and stated that he was 

in charge of the Engineers' Property Office, Fort Pepperrell (R.56). 

Formerly he had been employed by the District Engineers (R.57). He 

stated further that the only tires which the District ~ngineers had 

were acquired by purchase, and that any tires which ltcame into 11 the 

District Engineers would be United States· Gover11mont property, for which 

the District Engineers were responsible and accountable (R.58). 


Accused testified substantially as follows& Prior to and during 

December 1942 he was in charge of the District Engineers' I,1otor Pool and 

was accountable for six or seven million dollars' worth of property, , 

scattered all over the Base, both on and off the post .(R.59,60,64,65, 70). 

Since he did not have control of: the "operators" on· the equipment, he 

could not issue individual ·items to them. He had no orders. as to what 

to do with the property or how to get rid. of it, and no instructions 

concerning the method of keepinc; records (R.59 ). Be.lieving .that he 


·should check all the equipment as often as possible, he asked for .the 
assignment of a Goverrunent car for that purpose. For awhile his requests 
were not granted, but at length a car was assigned to him•. Soon there
after he was told by Lieutenant Colonel Berretta that A'I"!".:y Regulations 
prohibited his driving a Government _vehicle, whereupon he stopped using 
the oar (R.59,60,70). 

. Afte~ attempting to make the rounds by walking and obtaining rides 
on.trucks, accused bought a Ford oar (R.60,67). In addition to the pur
pose· already described,_ accused bought the car for the purpose of driving 
to and from his quarters, which were off the .post and about 500 yards away 
from the Ba'se (R.60,66,67). .Accused's testimony was rather vague and 
oonflioting with r~ference· to the time when he took the tires and placed 
them on his oar. However,

0 

he admitted having stated lUlder oath that the 
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date was approximately between 1 and 10 December 1942 and he testified 
that it might have been then or later (R.59,65,67). 

Accused admitted that ~e found the tires vdth a quantity of Govern
ment property at the District Engineers' Motor· Pool and that they were 
marked "U.S.E.D. 11 (R.65,66). He believed they had come from a generator, 
which had been sent back to the United States (~.69). He knew that the 
tires did not belong to him, but did not know whether they were Govern
ment property· (R.65,66). -The letters· "U.S.E~D." did not necessarily 
denote Government property, for "anything and everything" was· marked 
with those letters (R.65). He did not deny that they were Government 
property, but thought that when they were transferred to him, and he 
was charged with them, they would be his,·so that he could use them with
out permission. F..oweve~, he admitted that_ he was accountable for Govern
ment property only (R.64, 66,68 ). 

He did not know who his 11boss II vras and did not know to whom to go · 
in order to obtain permission to use the tires, tubes, and wheels (R.64). 
Lieute11B.nt Colonel Berretta, located at the· Base Command Office, had 
frequently allowed accused to use various articles, such as some chairs 
which he took home (R.60,61~64). Yfhat is more,· Lieutenant Colonel 
Berretta had often told ·accused to "get the job done no matter what it 
takes to do it11 (R.61,62). Accused interpreted ·this rein.ark as giving him 
the privilege·of using anything he saw fit in the performance of his 
duties (R.62 ). · In addition, 11Colonel Starlings" had permitted accused 
to get certain things from the Quartermaster as· he wanted them (R.64). 

,. 

. Accused denied having told McCa.f.frey that the tires belone;eci to the 
Government., He "more or less led" N~Caffrey to believe this because there 
were a group· of worlarien looking at the tires and there had been a great 
deal of tire stealing thereabouts, the only way to prevent which was to 
say that the tires were Govermrent property and that the Military Police 
would be ,"after thell\" in case of theft (R.65 ). , · 

-Accused believed ·=that he used. the car for Government purposes about 
.95 per cent of the.time and for private purposes less than ten per oerit~. 
Because h~ was busy at the shop during the day, he usually had to do 
his cheold.ng of the equipment during the.evening. A steady stream of 
equipment was deposited near the Post Theater, and he went here and 'else
where on his checking trips. Jr.o had. been informed by a higher ranking 
officer that going to and from his quarters in town constituted official 
business,· and Ae' so believed '(R.60). Asked whether he had used the oar 
for "pleasure driving", he testified that he thought he had o·nce or· twioe. 
F.e went to Mount. Pearl Park. a dis_tance of seven 'miles, in the spring ot 
1943, to get some property issued to him personally by the Quartermaster. 
·He did not know whether the trip was considered personal or official. . . 

At about the same time, he made another trip of fourteen miles. 1h also. 
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used the car once or twice on "personal business" (R.67). 

Accused ad.mi tted t~e making of the receipt (Pros. Ex. G) in connec
tion with his attempt to turn in the tires, tubes, and wheels to Lieu
tenant Miller on 14 September. He did not recall whether he had told 
Lieutenant !Ailler that they were Engineers' property (R.68,69). 

4. The evidence for both.the prosecution and the defense conclusively 
proves that on or about. 1 December 1942 accu.sed took four tires, tubes, 
and wheels, placed them upon his automobile, and used them thereon until 
the middle of Septemb~r 1943. The combined "t'alue of the property was be
t,.veen twenty and fifty dollars. The tires were stamped "'Q. S.E.D. ", which 
stood for "Uni te.d States Engineering Division:', and the evidence is 
sufficient to prove that the property was owned by the United States and 
furnished and intended for the military service thereof. 

Despite accused's contention that he did not knOtV that the property 
belonged to the United States, the evidence leads unerringly to the in
ference that he was fully aware of such ownership. He admitted that he 
found the tires, tubes, and wheels e.mong a quantity of Government property 
and that previously they had belonGed to the United States Engineers' 
Division. He also believed that they had come from a generator which had 
been sent back to the United States and which evidently was Government 
property. He admitted knowing that they did not belong to him. Under 
the circumstances he could not possibly have believed that they belonged 
to any person or organization other than the Government. Furthermore, 
at one point in his testimony he did not deny Government ownership but, 
shifted his defense to the contention that since he was charged with them 
he could use them without permission. In addition, he told .McCaffrey 
that they belonged to the Government. 

To constitute a w~sapplioation under Article of War 94, the property 
must be used for the personal benefit of the offender (M.C.M., 1928, par. 
160 i J Winthrop, :Military Law ana. Precedents, 2nd ed., rev., p. 708). 
Although the car, and consequently the tires, tubes, and wheels, were used 
principally on Government business, accused admitted some degree of use 
for his private purposes and there was nothing to indicate that this use 
was authorized. In the opinion of the Board of Review he was properly 
convicted of the offense cha.rged (Ibid. ) • 

5.. The defense counsel objected to various ruline;s by the law member 
and by the court. Since it clearly appears that accused was not prejudiced 
by e:ny of the rulings, it. is deemed unnecessary to discuss them individually•. 

6. Attached to the record of trial is ·. recommendation for clemency 
signed by two members of the court. Also at~ached to the record of trial 
are reoomm.endations for clemency from :V;ajor Edward J. Saunders, Chaplain, 
Newfoundland Base Comma.ndJ First Lieutenant Williams. Bowdern,Catholio 
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Chaple.in, Fort PepperrellJ and the defense counsel and assistant defense 

counsel. 


7. War Department records show that accused is 27 years of age 

and graduated from Pennsylvania State College. He was appointed second 

lieutenant, Infantry Officers' Reserve Corps, on 23 May 1940 and entered 


.upon 	active duty 30 June 1941. He was promoted to first lieutenant, 
.Army.of the United States, on l February 1942, a.nd to captain on 11 
November 1942. Immediately prior to his promotion to oaptain, his 
general eff'icienoy re.ting ·is shown as e_xcellent. 

6. · The oourt was legally oonstituted and had jurisdiotion of the 

person and of the subjeot matter. No errors,injuriously affecting the 

substantial rights of a.ocused were oo:mmitted during the trial. In the 

opinion of the Board or Review the record of trial 1s legally auff'ioient 

to support the findings a.nd sentence and to warrant oonfirma.tion thereof. 

Dismissal is.authorized under Article of War 94. 


Judge AdTOOa.te. 

, Judge .Advocate. 

, Judge Ad "t'O~&te • 
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1st Ind. 

22 DEC 194-3War Department. J.A.G.o•• 	 - To the Secretary of War. 

1. Harevrith transmitted for the aotion of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Captain Ralph H. Sinay (0-388330). Corps of Engineers. 

2. I concur i~ the opinion of the Board of Review that the record 
oi' trial is legally sufficient to support the findings alld. sen:tenoe 
and to warrant confirmation thereof. Accused was convicted of applying 
Government tir~s, tube.1, and wheels to his own use. The eTidenoe show• 
that he used the equipment mainly for Governmental purposes and that 
his private use wa.a of a minor nature. In view of the oiroumstances 
and of his previous good record and the recommendations £or clemency 
by two members- of the court and by others, I recommend that the sen
tence be cori.f'irmed but oomllluted to a reprimand and that e.s thus com
muted, the sentence be carried into execution. 

3. Consideration has been given to a letter dated 22 November 
1943 from Honorable John D. M)Williams, House 0£ Representatives of 
the United States, am to a ·1etter from the accused, dated 27 November 
1943. These letters accompany the record of trial. 

4. Inclosed are a draft of a letter for your signature trans-. 
mitting the record to the President for his action and a form of Execu
tive aotion designed to carry into effect the recommendation herein
above made, should such action meet with approval. 

~ ~. Q,,__.._...~-..i:i...-a,_ 

}qron c. Cra.mr. 
· l.kjor General. 

5 	 Inola. The Judge Advocate General. 
Incl.1-Reoord of trial. 
Inol.2-Draf\t of ltr. 

for sig. Seo. of War. 

Incl.3-Form of Ex. action. 

Inol.4-Ltr. fr. Hon• .McWilliams. 

Incl.5-Ltr. fr. aocuaed. 


• 
(Sentence confirmed. but commuted to reprimand. G.C.M.O. 34, 15 Jan 1944) 
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(353)1.IAR DZPART1',IBNT 
Army Service Forces ./ ,' 

In the Office of The judge Advocate General 
Washington, D. c. 

SPJGN 
Cl.I 243384 

. ' 

11 NOV 194J 
J N I 'I' E D ·S T A T :8 S ) ANTILLES DEPART}'E..l.JT . 

v. 	
) 
) Trial by -a.'c.~J.i. ,' convened -at 
) APO 851, c/o Postmaster, New 

First Lieutenant RATI.!OND w. ) York, New York, 15 October 1943. 
ROWIEY (0-432022), Air Corps.) Dismissal. 

0.PINION of the BOARD O:lf REVlli-:Y 

LIPSCOlIB, GOLU'~N and SLEEPER, Judge Advocates. 


1. The Board of Review has examined the record of. trial 'in the 
case of the officer above-named and submits·this, its opinion, to The 
Judge Advocate General. 

' 
2. The accused was iried upon the following Charge and· Specifi 

cation & 


CHA.RDE: Violation of the 93rd Article of War,. 

Specification: In that 1st Lt. llil.ymond ·'If. Rowley, 417th Bombard~ 
. ment Squadron, did., at APO 848, c/o.Postmaster., New York, New 
· York, on or ubout 4 September 1943., feloniously take., steal., 

and carry away, one (1) diamond ring, value of about one 
hundred twenty-six dollars and fifty cents (!}126.50), the 
property of the Post Exchange, APO 848, c/o Postmaster, New 
York, New lork. 

He pleaded not guilt¥ to and, wus found guilty of the Charge and its 
Specification. He was sentenced to be dismissed the service and to· 
be confined at hard labor at such place as the reviewing authority 
might direct for one year. The reviewing authority approved the sen
tence but remitted so much theredf as provides for confinement at h~rd 

· labor and forwarded the record of trial for action under Article of 
. war 48. 

3. The evidence for the prosecution shows that the accused on 
or about the afternoon of Saturday.,. 4 September 1943., appeared at the 
Post EXchange., APO 848., where he rwiuested the jewelry saleslady tG> 
show him the diamond rin~s which were_ ~n display. He had tha,odor 
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of no.rinkingn on his breath but did not appear ;intoxicated and, after 
inspecting the rings, he advised the saleslady- that ha did not wish' 
to make a purchase and departed·. . Subs.equently, ;while pre~ring .the· 
rings· for safekeepin;; the absence of '(> gold ring, size 5-2, set with·. a· 
large diamond, was discovered. The saleslady next sa.w the ring a . .few 
nights later. upon the finger of lliss Lucille Josephi?le Grassey, a. lso 
known as Miss Donna LuPae, an entertainer- at a local hotel, who on: such. 
occasion was being escorted by the accused at a dance. The saleslady': 
identified a. ring shown her as the one missed from the exchange and as, 
the one she had seen upon Miss Grassey•s finger at' the dance. The ring's 
value W.;;.S stipulated to be :~126.50 and was admitted into evidence after 
it was shown to be· the property of the exchange.---.1!,iss. Grassey, before · 
the conclusion of the trial, was :called by t11,e··coilrt ~ s a wi:tness and · 
identified the ring, which had been admitted into evidence, as the one 
which the accused had given her during the first week of September,· 
1943, as an engagement ring (It. 6-10, 11-12, 22-23, 2~30J Ex. A). 

Major Clarence R. Y~y identified a purported written confession 
which had been secured from the accused by the then post commander,. 
after a protracted interview in "Which two members of the Federal Bureau 
of Irivestigation also participated, while the w:i.tness waited in an ad
join:illg room. He was called :in, however, prior to the accusedts signing 
the confession, and heard him warned of his rights. Although the ac- . 
cused·~s apparently in a state of shock, he proceeded·to sign the con
fession; whereupon :Major ?Jay signed as a witness to his signature. The· 
confession wa.s thereupon c.dmitted into evidence over the objection of 
·the defem1e (R. 12-15 J Ex. B). · 

• · 4. The evidence for -the- defense shows ittlat the accused was ad
dicted to the excessive use of alcoholic beverages, drinking frqm one 
to two 4/5 quarts of rum a ·day, that he was not discriminating in 
his choice of female companions and that on the day preceding the theft 
of the ring he had been drinking heavily although still able to per

. fonn 	his duties~ The exchange officer testified ·that ·officers were 
pennitted to take out rings on approval by signing a receipt and making 
a deposit but tha.t the accused -was not so pcnnitted as he was not in
terested (R. 16-21, 21-22). 

0 

Major '11J-.Y, recalled by tho defense, testified that during the 

procurement of the purported confession the accused was pale, under 

a strain and nalmost gasped for breath. 11., The fonner post commander, 

nat that time, or subsequently or before", told the W'i;tness that th.a 

accused had been told that he could subnit his resignation 'Which the 

former post commander would approve. The acc:used had submitted his 

resignation and the fonner post c<>mmander had app~oved it (R. 23-25)• 


·The accused; at the request of the defense which was granted by 
the court, made a s:,rorn statement limited _to what the former post cO!l'r · 
mander_had told him prior to his.signing the purported confession. In 
substance, this was that . · 
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11if I would sigz:i said confession he would have ar
~ange:nenta to have me resign my commission and do 
his best to have it accepted, thereby keeping me 
frolll being cross-examined by the FBI or tried by 
General Court Uartial.n 

The investigating officer had not asked h~n if he had signed a con
fession but ~uch officer, called by the court, testified that he had 
shown the accused a copy of the purported confession which the ac
cused stated was the same he had given to the former post commander 
instead of to the FBI (R. 25-27, 27-28). 

5. The.Specification allabes that the accused, at a designated 
place on or about 4 September 1943, i'eloniously·took, sto'ie and car
ried away one diamond ring, valued at about 0126.50, the property of 
a described post exchange. T11e offense charged is that of larceny 
which is defined as follows: 

"Larceny is the ta.king and carry:ing $,vay, by • 
trespass, of personal property which the trespasser 
knows to belong either ganerally or specially to an
other, with intent to deprive such owner pern.anently 
of his property therein. (Clark.)" (:.r.c .H., 1928, 
par. l48a) 

The evidence is uncontroverted that the ring :in question was 
missed shortly after the accused had access thereto and that it was 
within a few days thereafter located and identified while be:ing worn 
by the accused•s lady companion who admitted its rece1pt from the 
accused about the tir;is it was stolen. The evidence for the defense 
relative to the accused's intoxication durin~ the time he hud access 
to the ring falls wholly short of creating even a suspicion that he 
was not fuJ.ly possessed of his faculties, and the defense's own wit
ness, tpe post exchange officer, conclusively testified that the ac
~used•s taking of the r:ing "l"S.s felonious. The accusedts possession 
of the ring· shortly after its theft, :implicitly shown by the te~~imony 
of his donee, raises the unrebutted presumption that it was stoien 1by 
the accused. partic~;.la.rly is this so because the corpus. delicti 
was-conclusively established and the accused's gift of the ring not 
only shows th.at he was conscious of its possession but also that he 
:intended to deprive the owner pennanently of its possession (CM 226734 
(1942) Bull. JAG (1942), vol. I, paie 364). The ev:i.dence for the 
prosecution, exclusive of the accused 1.s purported confession here:in
afte:r con11ented upon, therefore, establishes beyond a reasonable doubt 
evecy element of the offense charged and ar:1.ply supports the findings 
of guilty of the C}1arge and its Specification. 

6. 'l'he testimony of the accused, corroborated in part by that 
of r,:ajor 1'fJ.y, creates sufficient doubt about the manner in which the 
purported confession 1r.as secured to I)ecessita~ its elinination fro.:11 
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consideration. Its procurement, at best, 1vas not wholl;ir free from the 
extension of hope of benefit and consequently it vra.s improperly admitted 
into evidence (c;.1 152444 (1922) Dig. Ops., J .A.G., 1912-1940, par. 395 
(10), page 20~)·. However, since t.'1e other evidence adduced, exclusive 
of the purported confession, establishes the corrunission'of the alleged 
offense beyond a reasonable doubt, its a.d111ission into evidence did not 
injuriously affect the substantial rights of the accused (CU 160986 (1924), 
C~.~ 192609 (1930), C:M 206090 (1936), Dig. Ops., J.A.G., 1912-1940, par. 
395 (10)., page 206). · 

7. The accused is"abot1,;t 26 years of age. The War Department 
records· show that he had enlisted service from 18 February 1941 until 
4 December 1941., that he was commissioned a second lieutenant on 5 
December 1941 and has been on active duty as an officer since Such date 
and that he was promoted to first lieute~ant on 30 June 1942. 

8. The court was legally coristituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the reasons stated the Board of Review is of the opinion 
tha·t the record of trial is legally sufficient to support the findings 
of guilty.of the Charge and its Specification and the sentence, and to 
warrant confil:'Tllation thereof. Dismissal is authorized upon conviction 
of a violation of Article of War 93. . · 

Judge . Advocate. 
I. 

Judge Advocate. 
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SPJGN 
CM 243384 

1st. Ind. 

War Department, J.A.G.o., 1 6 NOV \943 - To the Secretary of war. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of First Lieutenant Raymond w. Rowley (0-432022), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence as approved by the reviewing authority, and legally suffi 
cient to warrant confirmation thereof'. I recamnend that the sentence 
of dismissal be conf_irmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet . approval. 

· . T. H. Green, 
Brigadier General, U.S •. Army, 

Acting The Judge Advocate General. 

3 	Incls. 

1 - Record of trial. 

2 -.Dft. ltr. for sig. S/Yf. 

3 - Form of action. 


(Sentence as approved by reviewing authority confirmed. 

G.C.M.O. 397, 22 Dec 1943) 


• 



• 




WAR 'DEPARTIDNT 
Army Service Forces 

~ the Office of The Judge ,A.dvocate General 
Washington, D.C. 

(359) 
SPJGQ 
CM 243456 ) 3 llov 1943 

UNITED STA.TES 	 ) S:&:OND AIR :FCRCE 

) 


v. 	 ) Trial by G.C.M., convened at 
) Army Air Base, Kearney,

Second Lieutenant AI.AND. ) Nebraska, 7 October 1943. 
BERNSTIEN' (0-809507), Air ) Dismissal, total forfeitures 
Corps. ) and conf:inement for six ( 6) 

) months. Disciplinary Barracks. 

-----------~ 
OPINION of the BOARD OF REVIER 

ROUNDS, HEPBUID(and FREDERICK, Judea Advocates. 

1. T.he record of tr.ial in the case of the officer 03.med above 
has been exa.rrrlned by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifica
tions s 

CHARGE: Violation of the 93rd Article of War. 

Specification 1: 	 In that Second Lieutenant Alan D. Bernstien, 
Air Corps, 583d Bombardment Squadron (H) 
Provisional Group Q, did, at Army Air Base, 

,Kearney, Nebraska, on or about September 7, 
1943, f eloniou.sly take, steal and carry away 
about $166.00 lawful money of the United 
States and a bill.fold value about $1.00, 
the property of Second Lieutenant Ja:nes R. 
Liddle. 

Specification 2: 	 In that Second· Lieutenant J..lan D. Bernstien, 
Air Corps, 5o.3d Bod>a.rdment S(fuadrm (H) 
Provisional Group Q, did, at Army J.ir Base, 
!loses Ia.ke, Was.}ungton, en or about.Septe:n-. 
ber 1, 1943, felaniou.sl7 take, steal and 
carry awa.7 about $20.00 larl'ul money of the 
United States, the propert7 of Secood 
Lieutenant 'WilBa.!: G. Slre~ey. 

Specification 3s 	 In that Second Lieuter.ant Alan D. Bernstien, 
ilr Corps, .53Jd Bo:t.ard::ent SqJ&dron (H) 



Provisional Group Q, did , at Army Air 
Base, Moses .Iake,Washington, on or 
about September 1, 1943, feloniously 
take, steal and carry away about $20.00 
lawful money of the United States, the 
property of Second Lieutenant James G. 
Watters. 

He pleaded guilty to and was found guilty of all Specifications and of 
the.Charge. No evidence of i:revious convictions was introduced at the 
trial. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due and ''to be ccnfined at such 

·place as the review.ing authority may direct for six (6) months". The 
reviewing authority approved the sentence, designated the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of con
finement, •and forwarded the record of trial for. action under Article 
of War 48. · 

3. In brief summary, the evidence produced by the prosecution 

discloses that accused ,was a navigator of a combat crew in the 583rd 

Bombardment Squadron (R. 6a). While stationed at the Army Air Base, 


. Moses Lake, Washington, he became acqua"5.nted with Secend Lieutenant 
William G. Sweeney and Second Lieutenant James G. Watters, members of 
the 582nd Bombardment. Squadren (R. 6b, 6f). On 1 September 1943 
accused, whosE! persoll?,l effects lad not yet arrived, came into the room 
shared by Lieutenant,, Sweeney and Lieutenant Watters, presumably to 
borrow shaving equipment and a towel (R. 6£). Sweeney had $140.00 

- in a wallet which he had taken to bed with him and which he left there 
'When he went to the latrine on the morning of 1 September 1943 (R. 6c, 
6d). Watters also-had-money ill a wallet and" knew the. exact amount 
because he had counted it llhen he woke up on the morning of l September 
1943. He left the ~~et ccntaining this money in his room when he 
went out to take a shower- (R. 6f). Upon their return to the room both 
Sweeney and Watters :_dis.covered that $20.00 was missing from the wallet 
of each. This was shortly after accused had been in tl:1,eir room; The 
money was latar returned to each of them by accua ed through third 
parties (R. 6c, 6e, 6f). 

On 7 September 1943 Second Lieutenant James R. Liddle, who 
was the pilot of the combat crew in which accused was the navigator, 
discovered that his wallet contaming $166.00 was missing from the ' 
hip pocket of his trousers hanging en the end of bis b~. Apparently 
accused roomed in the same quarters, for it was 'When he arose that 
morning and "noticed that his money was gene and started looking for 
it" that Liddle checked on his money and found it had been stolen. ~ 
He reported his loss but had no· knowledge of who had ta.ken the wallet 
and money (R. 6a, 6b) ! 
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Three signed canfessions of accused were introduced in evi

dence without objection after it had been stipulated between the 
prosecution, defense counsel and accused that each had been "freely 
and voluntarily obtained." (R. 6f, 6g; Pros. Ex •. l, 2, 3). In the 
first one accused admitted taking a billfold ccntaining $166.00 frcm 
Lieutenant Liddle on the night of 7 Septeni:>er 1943 but denied con
nection with any other thefts of which ha was ·then accused. In the 
second confession he corrected his prior statement and confessed 
taking $20.00 .from Lieutenant Watters and $20.00 from "Second Lieut
enant Harry Lerner" at Moses La.lee, Washington, on 1 September 1943. 
In the third confession he corrected the second and admitted tald.rl'g 
$20.00 from Lieutenant Sweeney instead of Lieutenant Lerner. In the 
f:irst ccnfession be offered as an excuse for his theft oi' Liddle 1 s 
money the fact that he needed money to send home in place of a similar 
amount which he had lost in gambling. 

4. Accused, as a voluntary witness wider oath, admitted taking 

the· money .as alleged in each of the three Specifications and offered 

in extenuation the fact that he needed the money because he had .

promised to send his mother, whom he said was dependent upon him, ·a 

large sum .of money which he had acquired fran base pay and travel 

expense allowances but which he had 11losttt 1mile travelling. He 

stated that his father ms a physician, had been an officer in the 

last war, and that his mother was employed in the Navy Department 

(R. 6g, 6h). · 


5•. Since accused voluntarily confessed the commission of the 

offenses charged, pleaded guilty to each Specification and the Charge, 

and again admitted his guilt as· a witness under oath at the trial, 

the record is unquestionably legally sufficient to support all of · 


. the findings. 

The sole question which requires discussion arises out of 

the failure of the court to designate that the confinement :mi.posed 

as a portion of the sentence should be nat hard labor". Paragraph 

103!, !hnual for Courta-Mirtial, 1928, provides that "confinement . 

•without hard labor' will not be imposed. 11 Article of War 37 speci~ 

fical]y provides, also, that. 


"the ommission of the words 1hard labor• 
in any s·entence of a court-martial adjudg
ing imprisonment or confinement. shall not 
be construed as depriving the. authorities 
executing such sentence of imprisonment 
or confinement of the power to require 
ha.rd labor as a part of the punishment in 
any case where it ·1s authorized by the 
Executive order prescribing naxirnnm pun
ishments." · · 
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Obviously, it is the limits of punishment prescribed in the table 
which apply mly to enlisted men (par. 1~, M.C.M. 1928) •. There are 
no limits to the punishment that my be imposed upcn a convicted 
of'ficer except such as may be contained in the Articles of War defin
ing offenses and prescribing punishments, and as to an officer, · 
conversely, the limits of punishment contained in the table do not· 
apply. But, respecting the grade and classification of crimes and 
'the quality of punishments therefor, the table has always been deemed 
a source of reference and it has been utilized as a guide for courts 
sitting in trials of officers as well as of enlisted men. Article 
of War 37 is general in character and exceedingly broad in scope an:i 
the reference therein to the Executive order prescribing ma.xi.mum 
punishments was for the sole purpose of indicating the oitenses for 
which confinement at rard labor is authorized and could properly be 
imposed and was in no way intEnded to limit the application of its 
general provisions to enlisted men only. 

It follOKs that the authority executing ·the sentence ·in the 

instant case ras the power to require hard labor as a portion of the 

sentence to confinement notwithstanding the court• s failure to include 

it there:ih. 


6. According to records ot the War Departm~t, accused is 19 

years and 6 months of age. He was born in the City of New York and 

after graduation fran high school became a portrait photographer. 

He enlisted on 24 June 1942, was transferred to the Enlisted Reserve 

Corps until 7 January ·1943, when he commenced active duty training 

which resulted in his being commissioned a Second Lieutenant, Air 

Corps, .cn l4 August 1943. 


7. The court was legally constituted and had jurisdiction of 

accused and the offenses charged. No errors injuriously affecting 

the substantial rights ot accused were committed at the trial. In 

the opinion of the Board of Review the record of trial is legally· 

~ufficient to support the fmdings and the sentence and to warrant 

c9?1firmtion of the sentence. A sentence of dismissal is authorized 

upon ccnviction of a violation of Article of ihr 93 and there is. no 

limit to the period of cmfinement which m;;ty be imposed in additim · 

thereto. 


:JJ~~~ge Advooate. 

, ~ Judge Advocate. 

t' ., J:dge Advocate. 
. . 
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1st Ind. 

war Department, J.A.a.o., l 6 NOVI 1~; - To the Secretary or war. 

1. Herewith transmitted for the action of the President are 
the record or trial and the opinion of the Board of Review in the 
case of Second Lieutenant Alan n. Bernstien · (0-8095C17), Air Corps. 

2. I concur in the opinion of the Board or Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation thereof.. I recommend that the 
sentence be confirmed and carried into execution, and that the 
United States Disciplinary Barracks, Fort ~avemrorth, Kansas, be 
designated as the place of' confinement. ' 

J. Inclosed are a draft ·a£ a letter for your signature trans
mitting the·record to the President for his action, and a form or 
Executive action designed to carry into effect the.foregoing recom

Brigadier General, u. t. Army, 
Acting The Judge Advoc~te General. 

3 	Incls. 
1 - Record of trial. 
2 - nrt. ltr. for sig. s/w. 
3 - Form of action. 

(Senteooe confirmed. G.C.M.O. 10, 6 Jan 1944) 

mendation, should such action meet with approval. 

T. H. ·Green, 





WAR DEPARTMENT 
. Arm:! Service Forces 
In the Office of The ·Judge Advocate Genaral 

Washington, D. c. 
(365) .18 MAR 1944

SPJGH 
CJi/243466 

UNITED STATES .) THIRD SERVICE COMMAND 

) A.RMI SERVICE FORCES .. 


v. 	 ) 
) Trial by" G.C.:Y., can"Nlled at 

Captain G:OORGE C. CALDER ) Carlisle Barracks, Pennsyl
(0-300668), Corps of ' ) · vania; 30 September and 1 
Engineers. · ) October 1943. Dismissal. 

OPINION of the BOARD OF REVIEN 
. DRIVER, O'CONNOR and LOTTERHOS, ·Judge Advocates 

· . . l. The Board ot Review has examined the record 'ot trial in the case 
of the officer named above and subinits this, its opinion, to The Judge 
Advocate General. 

· 2. The accused was tried upon' the following Charge and Speci
fications a · ' 

CH.AIDE: Violation o! the 96th Article· or war. · 

Specification la In that Captain George C. C&lder, .. C.E., 

Marietta. Holding and Reconsignment Point, )(ariett.a, 

Pennsylvania, did on or about 27 June 1943 present 

for.approval. and payment.a claim again.st the United 

States by causing to be presented. to Colonel F. ·J. 

Keelty, Finance Officer at Philadelphia, Pennsyl

. vania, an officer ot the Ullited States, duly author- . 

. . 	ized to. approve and PV such -claiu, in the, amomt 
of sixty-three dollars and seventy-five cents ($63.75), 
for services alleged to-~have been rendered to the 
United States by Cooper's Garage, Salmiga, Penn97l

, vania, .which claim was false and traudulent in! the 
amount ot .tort7-three dollars ,{$43.00) in that sild 

. : amount o! forty-three dollars ($4.3.00) was not tor 
actual services rendered to the United States, ·and was 
then· known by'· the said Captail'l George c. Calder to 
be talse and fraudulent. 

· Specitieation 21 In that capta.1.D O.orge c•. Calder, C.E., 
· · 	 Marietta Holding and Recons1gmnent Point, Karietta, 

Pennsylvania, did'at Marietta, Pe:rmqlvania, and at 
Salunga, Pennsylvania, on or about June 18, 1943, 
agree and conspire with one John Holliater o! Col
umbia, Pens;ylvani&J Charles Jensen of Marietta, 
PensylvaniaJ and John Coop~r ot Salu,nga, Pennsyl
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vania, to defraud the United Jtates by aiding and 
obtaining the allowance and payment of a :false and 
fraudulent claim against the United States in the 
amount of forty-three doUars ($43.00) for ser
vices alleged to have bean furnished to the United 
States by Cooper's Garage, Salunga, Pennsylvania, 
which claim was false and fraudulent in that such.ser
vices for said sum were not furnished, and was then 
known by the said Captain George C. Calder to be false. 

Specification 31 In that Captain Ges,rge c. Calder, C.E., 
for the purpose of obtaining approval, allowance and 
pa~ent of a claim against the United States, by pre
senting to Colonel F. J. Keelty, Fina.nee Officer at 
Philadelphia, Pennsylvania, an officer of the United 
States duly authorized to approve, pay and al.low such 
claims, did at Marietta, Pennsylvania, on or about 
June Z7, 1943, advise the making and using of a 
certain paper ·to wit: Receiving Report dated June 7,· 
1943, voucher No. 1154 'Which contained a statement •Ser
vices rendered in welding pipe in Central Heating Plant 
--$35.00• which statement was. false and fraudulent 1n · 
that the amount for said services was falsely made 
and not the true amount and was then known by the said · 
Captain George c. Calder to be false and fraudulent. 

Specification 4: ·Similar to Specification 3 except that it .. · 
alleges accused advised ma.king and using Receiving 
Report dated 13 June 1943, Voucher No. 1156 contain1ng 
the false and fraudulent statement, •Services rendered 

·. ~ welding Bull dozer -:-· $28. 7 5•. · 

Specification 5t · Similar to Specification 3 except that it 
·.. alleges accused advised making and using Public voucher 

dated l.July 1943, in favor or Cooper's Garage, con
. taining the -.false and fraudulent statement, WW2239 

. __ 	 E-5321 6/?/43, See attached invoice - Voucher No. 1154 
-- $35.00; W2239 E-5411 6/13/43, See attached invoice 
- Voucher No.,11561 $28.75; Total, $63.75•.- - . 

. Specification. 6: In that Captain George c. Calder1 C.E., 
,:Marietta Holding and Reconsignment Point, Marietta, 
Permsylvania,.being authorized to make and.deliver 
a paper cert~ying the receipt of services for the 

· -United States furnished and intended for the mili 
tary service thereof, did at Marietta, Pennsylvania,· 
on or about Z7 June 194.31 make.and cause.to be'.deliv;_ 
ered to Colonel F. J. Keelty, Finance Officer at 
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Philadelphia, Pennsylvania, a writing in words and 

figures as follows, . 

-W2239E-532 6/7/43 See attached invoice - Voucher 

No. ll54 - 35.00; 

W2239E-54l 6/13/43 n • • · • 

No. ll56 - 28.75; account verified correct !or 

63.75;• being on a Public Voucher £or Purcb&ses and 

Services from Cooper's Garage, Salunga, Penn97l

vania, without having tull knowledge of t.he truth . 

of the statements therein contained and nth intent. 

to defraud the United States. 


Specification ?a Similar to Specification 6 except that 
it alleges accused, on or about 24 June 1943, made and 
caused to be delivered Receiving Report bearing 
Voucher No. ll54, dated 24 June 1943, in. the follow
ing lan~ge: •Services rendered in welding pipe 
in Central Heating Plant $35.00". 

Specification 81 Similar to Specification? except that 
it alleges accused made and caused ·to be delivered 
Receiving Report bearing Voucher No. ll56 dated 24 
June 1943, in the following language: •services '~ 
rendered in welding B'illldozer $28.75•. . · 

He pleaded not guilty to and was found guilty of the Charge and all 
Specifications. He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under the 48th Article of Y{ar. 

3. The evidence for the prosecution.is substantially as follona 

As post engineer c1,,t Marietta Holding and Reconsig:nm,ent Point, 
Marietta, Pennsylvania, accused was the head of the real estate, repairs, 
and utilities sections. He 'had one assistant, a first lieutenant•.- Ac
cused had procurement authority, and bills approved by him were forwarded 
to the Finance Office in Philadelphia for payment. Among civilian 
employees under accused were Charles Jensen, 'superintendent of construc
tion; Joseph H. Rowe, 'chief clerk; Yrs. Esther M. Wenzel, purchasing 
clerk; Raymond J. Freiler, storekeeper, and John J. Hollister, .foreman 
of ~e mechanical section (R. 16-17, 32, 37-38, 40, 50, 56). 

I 

Mr. Hollister testified that accused telephoned him and asked if 
he ~ould get two pre-war, .first-grad.a tires for· the automobile ot 
accused. Hollister took the car to Cooper's Garage for a tire inspec
tion, and then took the tire certificate to accused, 'Who signed it. 
Hollister then took the certificate to the rationing board, which ap
proved the certificate. Based on the certificate, Mr. John.Cooper; 
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operator or the garage, procured the tires. When Hollister learned that 
Cooper. had the tires, he notified accused, .who sent him to the garage 
with the car to get them. Hollister and a helper put them o~ the car. 
Accused had not given Hollister any money to pay for the tires, Cooper 
expected payment at the time, and Hollister stated he would see Cooper 
in a day or two. Cooper gave Hollister a bill and carhon copy (undated) 
showing sale of two tires to accused for $43. Hollister placed the 
origipal bill in an envelope 11with the ration certificate" and left . 
t.he envelope on the desk of accused. Accused did not at any time men
tion the bill or ration·certificate to him (R. 17-20). 

Hollister walked up to accused 11 one day in front·o.r the Main Build
ing" and asked "How about the tires? 11 Accused replied- 11 Don 1t you know 
what to do.about them?• Later Hollister told Mr. Jensen what accused 
had said. Mr. Jensen stated that "he would see about it•. Hollister 
did nothing further until he saw accused and Mr. Jensen together. He 
asked accused nabout the tires11 and received •the same answer as 
pre~ouslY". Mr. Jensen stated •I'll see you later•. When Hollister was 
in the office accused told him to •see the purchasing agent about paying 
for the tires". When Hollister saw Ur. Jensen he asked •no you know· 
what the hell the Captain is going to do about the tires?" and Mr. 
Jensen replied 11 He said he wanted it put on some equipment". Mr. Jensen 
asked -"How about putting it on thG crane?• and Hollister replied •I 
better hadn't put it on the crane because that is broken down anywayn. 
When Hollister suggested that they "put it11 on.a bulldozer, ·Jensen , 
asked 'Wllether Cooper •would do i t'1, and asked Hollister to see Cooper 
about paying for the tires that way. Jensen mentioned adding some
thing to the •boiler-room job• and •putting some• on the bill for work 
supposed to have been done on the bulldozer. 'When accused asked Hollister 
ttabout it• Hollister told him what Jensen had said. Accused told him 
to •see the purchasing agent• and prepare the necessary papers. Hollister 
then went to see Mrs. Wenzel, the purchasing agent, and ashe didn•t want 
to do it at first•. When Hollister told her •The Cap'ta,in•s the boss•, 
Mrs. Wenzel •talked to Mr. Rowe about it for a whilett; and when she 
came back Hollister told her about •put~ing the price of the tires" on 
the boiler rom job and on the bulldozer.· At the suggestion of Mrs. 

·Wenzel, Hollister telephoned Cooper and obtained his consent. Mr. Cooper 
did not do any work on the bulldozer nor a:ny additional work in the 
heating plant (R. 20-22). · 

· On cross-examination Hollister testified that accused sent him 
a •·slip• to show how he wanted his tires changed, and later Hollister 
telephoned accused and told him that two of the tires were bad. Mr. 
Jensen asked Hollister to have the tires inspected at Cooper's Garage.· 
Hollister suggested that the tires be purchased from Cooper. The 
tires were inspected on 13 May•.Hollister did not sign anything when 
the tires were put on the car. From the time the tires were put on the 
car, it was about two days until the first questions were asked about 
payment for the tires. Hollister started the conversation with accused, 
who was in front of the office, in his car, and was getting r~ady to leave. 
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The next time Hollister said anything to accused about ,the tires was 
about two days later., outside in the car., when Jensen was present. 
Hollister asked nabout the tire,s11 ., accused stated •Don• t you know what 
to do about it?• and Jensen said •I•ll see you later•. The third time 
Hollister saw accused about the tires was in the office., about a week 
after they were put on the car. Accused told him to J1see the purchasing 
agentn and "Isn•t· there something around here you could put it on?• 
Then Hollister and Mrs. Wenzel figured out how to change the bills. 
Hollister did not tell anyone in authority about the •padding of the 
bills• until •Major Bohannon• came to see him about a month and a 
half later., af'ter Hollister. had quit his job. Hollister· gave notice 
on 1 August that he would quit on 15 August., then actuall.y quit on 
5 August., and as a result accused refused to al.low him leave pay. 
After that was when Hollister first told about the padded bills. As 
to a statement which he had made to the investigating officer., Hollister 
stated that the words •deponent later went to see said Captain Calder 
again who then asked deponent to put the price of the tires on some 
job•., referred to the time he· saw accused in the office. Accused "never 
mentioned anything about how to pay for the tires until I went into 
the office•. Mr. Jensen first suggested it. Hollister "never s&id 
a word• to accused about paying for the tires., but he was af'ter accused 
for the money two days after he got the tires. When Hollister left the 
original of Cooper's bill., the tire certificate and other papers on the 
desk o!' accused., he kept the carbon copy of the bill because he •had an 
idea how the bill would be paid off•. By this he meant., •I had hie 
car fixed one time before•. However., up to that time accused had •never 
suggested anything like that11 • Hollister kept the carbon copy in his 
desk until he quit and then had •one of the fellows• get it for him. 
He kept the copy because he •expected payment for the tires•, and expected 
to have it marked npaid11 when the tires 1rere paid for. He told Mr. · 
Cooper not to date the bill because he wanted to wait until Mr. Cooper 
was p&id for the tires· (R. 23-30). 

In response to questions by the court Hollister testified accused 

customarily had Government employees take his ear for tire inspections 

and had his repair work done in the Government shop (R. 31). 


Photostatic copies of' the following docwnents ware introduced in 

evidences undated bill from Cooper's Garage to accused for two tires., 

amq1.µ1t $4.3 (Ex. l); Office or Price Administration tire inspection 

record showing inspection on.1.3 May by John Cooper and that two tires 

•should be replaced• (De!'. Ex. A); and Office o.f Price Administration 

· certificate (Def. Ex. B) dated 31 May 1943., authorizing accused to 
purchase two tires., on the reverse side of which appears a •Purchaser's 
Endorsement•., dated 16 June 1943., and reciting the sale of two tires 

(described) at the •Unit Priee21 of $21.50 by •John Cooper• (signed) o!' 

Sal.unga., Pennsylvania., as •seller• to •John J. Hollister• (signed) as 

•Purchaser or his agent• (R. 14., 25). 
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Mr. Cooper testified that in May, when Hollister brought the car 

of accused to his garage, he inspected the tires and recommended that two 
be replaced. They filled out an application for two new tires, .which he 
abelieved• was signed by Hollister although he was not •suren. Mr. Cooper 
heard nothing more about the matter for two or three weeks. Then he 
advised Hollister by telephone that he •had the certificate to get the 
tires•. Mr. Cooper had trouble getting the kind of tires. desired and 
Hollister cal.led him two or three times during the month. When Cooper got 
the tires, Hollister brought the car over,.the tires were put on, and 
Hollister and Cooper signed the certificate. :Mr. Cooper then nissued• 
a statement for $4'.3 for the two tires, mad13 out to accused (Ex. 1), and 
gave a copy to Hollister. 21 They were supposed to returnn his copy of 
the bill but did not. There were three copies of the .bill·in all. 
Cooper had one copy in the register, gave one copy to ·the rationing 
board, and gave one to Hollister. As to why the bill was not dated, he 
stated •I must have made out the bill in a hurry. I suppose it was just 
carelessness on rcy- part•. Up to tha.t time Cooper ·thought it was a cash 

·transaction. 	 ~'lhen Cooper asked about getting'paid, Hollister stated that 
he would see that Cooper got the money for the·tires. Mr. Cooper did not 
lalow accused at all until sometime later (R. 8-10). 

'l'he next thing Cooper heard about the tires was two or three weeks 
later, ,rhen Hollister said "s.omething8 to the ef:t'ect that nthe Army was 
going to ~ut .the tires on the car• for the use of accused. Vlhen the 
tires were put on the car, Cooper had just sent in,a bill :t'or some weld
ing in the boiler room at the post, in the a.110unt or $20. 7 5. Hollister 
gave Cooper instructions tor preparing a new bill adding an amount to the 
original bill so as to show a charge of $35. No additional. work was done 
in the boiler room. Hollister also instructed him to submit a bill for 
work on a bulldozer in the amount of ~:.28.75. No work was done on the 
bulldozer. Cooper signed and returned the bills as instructed. When 
Hollister was instruoting·cooper over the telephone, Cooper could hear 
him consulting with •a woman11 and could hear Hollister and the woman 
-figuring out hO'ff' the7 would arrange thie•. The f43 added was for the 
tires, and Cooper thought the car •was going to be used around the post•. 
ae it had a eiren on it a.nd a •Fire Marshal•e 111ign•. Cooper later 
~ceived payment of the bille a.a submitted in the amount. of t.63.75 by 
Government oheclc from Philadelphia. Later on, "'Major Bohannon" called 
on Cooper and told him the traneaation was improper. Cooper :umnecliatelf 
issued a check to the Government for $43 and inoloeed it in a letter 
to the commanding officer at Marietta. Two or three dqs later Cooper 
received a oheok for $43 fi·om aoousid. On cross-examination Cooper 
stated that all of his transactions were with Hollister and that ha 
h&d. never talked to accused about the tires a.t e:ny time, Subsequent 
to the sale of the tires he had gone to the poet tcrmake a bid on 
truck r~p&irs and had talked to aooused, Hollister havina pointed aoousad 
out, but the tiree were never mentioned. (R. l0-16). 

,/ 
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Photostatic copies of the following papers were introduced in 

evidence: Bill of Cooper to post engineer., dated 14 June., for $20.75 
for welding in boiler room (Ex. 4); bill of Cooper to post engineer., 
dated 18 June., for $35 for welding boiler (Ex. 9); bill of Cooper 
to post engineer., dated 18 June., for $28.75 for welding bulldozer (Ex. 
10); letter dated 16 August from Cooper to commanding officer at 
Marietta (Ex. 2); check dated 16 August from Cooper to Treasurer of the 
United State·s in the amount of $43 (Ex. 3); and bill of Cooper to accused 
for two tires., in the amount of $43., dated 17 August., and marked •Paid• 
(Def. Ex. C). On F.xhibit 4 the following words are written •Void. See 
new order for 35.00 attached. OKed by Mr. Rowe• (R. 14., 25., 46). 

Mrs. Wenzel testified that Hollister came to her desk in the post 
engineer's office., wanted to use the telephone., said asomething about 
calling in regard to billing.for a welding jobn., and •instructed that 
we should prepare some papers toward a request for work that was to be 
done". There was a purchase request and order for welding in the amount 
of $20.75., which was supposed to be voided. Hollister said •there was 
some ag.ditional welding dona•, and that $43 was to be put on two bills., 
for tires for the car of accused. Mrs. Wenzel and Hollister divided 
the f,43 and put part on a bill for welding at the central. heating 
plant and part on one for welding a bulldozer. Hollister did not state 
"fihether any welding had been done on the bulld._ozer. Hollister tele
phoned Co<?per's Garage about ~t. Mrs. Wenzel objected to the procedure., 
and as soon as Hollister left she went to the chief' clerk., lfho instructed 
her to process the papers. She mailed the papers., including a completed 
copy of the purchase order., to Cooper's Garage for signature. 'When they 
returned, she prepared the •receiving report• and voucher., and sent the 
papers to aceuijed for bis signature. She identified as her awn., the 
handwriting voiding the original Cooper bill for $20.75 and the purchase 
order in the same amount. The purchase request., which was ma.de by Mr. 
Freiler who gets his information and authority from Mr. ·Jensen., was 
changed by Mrs. Wenzel; atter it had been approved b)r the fiscal clerk and 
accused. After it was changed it was attached to the purchase order tor 
$35 and returned to accused tor approval. She identified the initials ot 
herself and accused on the $35 purchase order. 'When she .finished her 
work., she initialed it to tell accused that it was ready' tor his signature 
if he approved. His initials indicated that he had approved and signed 
the original copies. She also identified her initials on the bulldozer 
purchase order in the amount of $28.75. All of the papers were attached 
together when they· went into the of'.tice of accused (R. 40-47). 

On cross-examination she stated that her initials were on the file 
copies., and that 'When the papers went to accused •one of' the file copies• 
extended beyond the original., so that all he had to do was sign the 
original and initial the tile copy. Accused did not ask her to make the 
changes. She believed tmt when Hollister,asked her to make these changes 
he said •It looks like the Captain w~ts to pay for his tires•. She 
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knew that the pr~ceeding.was irregular, but did not ask accused a.bout 
it.· When the papers were ready she gave them to the chief clerk. She 
knew' of a regulation that when the post engineer had approved a purchase 
and the amount was raised by more than ten percent of the original price, 
the purchase would not be put through unless accused was advised, but 
stated that it was not carried out. In such cases, Mr. Rowe was supposed 
to call the attention er ,accused to the increase in excess of t,en per
cent. After sho voided tho first voucher which had been approved by 
accused, it was attached to the new papers that went to accused. On re
direct, she stated that her initials on papers showed that proper processing 
had been followed. The corrected papers were attached to the file, 'she 
did not speak to accused about them, and he_ signed the papers (R. 47-50). 

Photostatic copies of the following papers were intr9duced in 
evidence I Purchase order ·dated 17 June to Cooper's. Garage in the amount 
of $20.75, marked nvoid see new Order for 35,00 OKed by Mr. Rowe• (Ex • .5); 
purchase request ~ated 16 June in the amount of $20.75, signed by Mr. 
Freiler, and marked •Change to 35.00 OKed By Mr. Rowe• (Ex. 6); purchase 
request dated 13 June in the amount of $28.75 for welding bulldozer, 
signed by Mr. Freiler (Ex. 7.); incoming tally sheet dated 7 June sign;td 
by Mr. Freiler, showing welding services on heating plant in the amoU#}t 
of $20.75, changed to $35 (Ex. 8); receiving report signed by Mr. ·· 
Freiler and accused on 24 June, showing receipt or welding servic'es on 
heating plant on 7 June in the amount ot $35 (Ex. 9); receiving report 
signed by Mr. Freiler and ac·cused on 24 June showing receipt of welding 
services on bulldozer on 13 June in the amount of $28.75 (Ex. 10); pur
chase order dated 19 June £or $35 in accordance with informal bid of 16 
June (Ex. 11); purchase order dated 19 June £or $28.7.5 in accordance 
with informal bid of 13 June (Ex. 12); and copy of voucher (Ex. 13) to 
Cooper's Garage- for $63.75 (R. 46). 

Mr. Jensen testified that he was not present at an:,- time when the 
purchase of tires for the car or accused was mentioned, and that he was 
asked nothing about the payment tor any tires. He did not recall being 
present when tires were mentioned by accused or Hollister. He had heard 
"Hollister say accused wanted him to get two tires. He at one time 
heard Hollister mention •to someone, I believe it was the Captain, about 
putting something on some :welding•. Jensen remarked that he,did not •give 
a good goddam where he puts it•. He thought this conversation started 
when.Hollister came into the purchasing agent 1s office and said •He wants 
ine to put it on the welding job £or the boiler room-. Accused did not 
at any time speak to Jensen about •fixing the bill• and Jensen had no 
conversation with either accused or Cooper about paying for the tires. , 
Jensen did not make a suggestion to Hollister as to the payment £or the 
tires. His only knowledge of the matter ,ra.s from the remark by Hollis
ter,. 11hich he •assumed11 referred to payment for the tires. He heard 
part or a conversation between accused and Hollister, outside, about 
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the tires. Accused said •something about the tires•. The car was 
moving., so that Jensen did not hear much. Hollister did not ask 
Jensen -what should I put it on?• Accused and Jensen decided not to 
allow Hollister•s leave pay when he quit. Later., on account or the 
illness of Hollister•s wife., accused decided that probably thcqshould 
allow his leave pay (R• .32-37). · 

Mr. Freiler identified an incoming tally sheet (Ex. 8) which he 
prepared and Aigned. At tha.t'time the •corrections• were not on it and 
no consignor was shown. He al.so identified a purchase request (Ex. 6) 
prepared and signed by him. At that time the •corrections• were not on 
it. The corrections were made by someone else attar these papers left 
the storehouse. He identified another purchase request (Ex. 7) which he 
prepared. His information for •these reports• came from the office., 
sometimes from Yr. Rowe and sometimes from Mrs. Wenzel. He did not 
recall the source or information for these particular •reports•. He did 
not lmow accused was getting some new tires and had no direct conversation 
with accused about the .•tally-in sheet• or purchase receipt (R. 37-40). 

Mr. Rowe testified that he had never heard the purchase of tires 
for the car or accused discussed by anyone other than Mrs. Wenzel. · He 
talked with Mr. Jensen about an invoic& in the amount of $20.75 to find 
out whether the work had been done., before the purchase request was 
made out. The bill was returned' and a new bill submitted. Mr. Rowe did 
not speak to Mr. Jensen about the new bill and did not recal.l talking 
to anyone about the bill on the bulldozer. When changes were made 1n 
the bills., Mrs. Wenzel brought •the matter• to Rowe's attention., and he 
instructed her to make the •cha.nee in the old purchase request•. Mrs. 
Wenzel did not think it was right., so Rowe spoke to ucolonel Bonn.era 
about it and asked bis opinion. Colonel Bonner stated that he •saw 
no reason why I shouldn't do as instructed and submit the larger amount•. 
The purchase request on the •two bills• was approved for payment. A 
voucher was prepared., sent to the Finance Office in Philadelphia., and 
paid. Mr. Rowe I s office was concerned with the correct ·preparation of the 
bills., and not whether- the actual service was performed. If anything_ was 
wrong., it was custoniary for accused to consult Mr. Rowe. Accused did 
not consult him on this occasion. The request to make the changes was 
not made by accused. Mrs. Wenzel came· to Rowe and asked if it would be 
all right. Mr. Rowe did "not see accused about· it and did not call bis 
attention to the iITegula.rity. He could not recall an office order on 
increases in amount., but if there had been a large change in the bill he 
would have called it to the attention of accused. The only question !le 
had in his mind about the propriety of the change was •from what Yrs. 
Wenzel said about the conversation -she overheard•. . Mrs. Wenzel said she 
got her instructions from Hollister. The new order went to the desk of 
aocusedj and Rowe believed that a copy of the old one was attached to the 
tile. · The authority of Rowe, to chanee the bill came from the initials of 
accused on the purchase request., which •they-a changed over •the Captain's 

• ·approval.•. The changed purchase request was attached to the new purchase 



(3?4) 
order. The original purchase request for ~20.75 was approved by accused. 
When Rowe placed the papers on the desk of accused the two orders, for 
t35 and ~p28.75, were on top. The papers for sienature were on top and 
a file copy, initialled by Mrs. Wenzel, was sticking out. The ot.."1.er 
papers were attached to the file. There was nothing on the top paper 
to indicate that a change had been made. Accused was usually •pretty 
careful• and did not make a habit of signing things without reading 
them (R. 50-56). 

Major Victor H. Kupferer was present in the office of •Colonel· 
Douglas", the co!litllanding officer, about 17 August, when accused and his 
counsel came in. There was •considerable controversy regarding this 
matter•~ Accused, •on prompting from his counsel• 1 stated that he wishe·d 
to retract his statement made to Colonel Douglas that afternoon that •h.e. 
paid Hollister for the tires". During the convArsation, Colonel Douglas· 
told accused and his attorney •of the evidence he had in connection with 
the purchase of these tires•, that he thought he had 0 enough information 
to press charges•, that he did not want·to urge the resignation of accused, 
but that he thought it would be easier for accused if he would resign, and 
that if a resignation were submitted he would approve it. Colonel Douglas 
also said •something to the effect that •you have let this man Hollister 
get you over a barrel••. Major Kupferer later saw a resignation sub
mitted by_accused, which was subsequently withdrawn (R. 56-58). 

4. For the defense, Dr. George S. Wagner, Lancaster, Permsylvania1 
76 years of age, who had known accused 11 since he was a little boy1' and 
was a friend of the family of accused, testified that his reputation for 
honesty was good. Dr. James Appel, Lancaster, Pennsylvania, 'Who •grew 
up• with accused, had never known anything against the character of accused, 
who had always been 2 perfectly upright and honest•. Captain Thomas E. 
Steuart, who was assistant to accused when he was post engineer at 
Bolling Field, formed the opinion that accused was •honest and very 
exacting•. Although a post engineer is supposed to check personally all 
purchases and payments, it is •quite a problem• to do so. Major Ewing H. 
Buysse, who was the superior officer of accused from November 1940 to 
March or April 1941 and saw him quite frequently until he went to 
Marietta, stated that his reputation for honesty was of the •verybest11, 
and that accused is a wealthy man. About two or two and a half months 
before the trial, Major Beysse, accu!ed and their wives went out to dinner 
in Washington, and the subject of tires was mentioned. Accused remarked 
that he •had gotten a new pair of ,tires but that he was having a hell of 
a job to pay for them•. Major Buysse •in!erredt1 that accused was having 
nsome little difficulty in getting the bill". (Accused remembered going 
out to dinner, but did not recall the conversation about tires (R. 89)). 
Lieutenant Colonel Edward A. Bonner, second in cormna.nd at Marietta under 
Colonel Douglas, could not question the •honesty and integritytt of accused, 
and the present charges were the first thing he had ever heard other 
than that accused was ncompletely honest•. As .Post engineer accused 
devoted considerable time to out~ide work. Colonel Bormer did not recall 
a. conversation with Mr. Rowe about welding on the bulldozer and in the 

central heating plant (R. ~66). 
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Accused tes~ified substantially as followsa 

He is a graduate engineer from Lehigh University, is married, is 
not dependent on his salary as a captain for maintenance but has an 
independent income, went on active duty in August 1940 as a second· 
lieutenant, was on duty at Washington until March or April 1941, then 
went to Fort Belvoir as acting post engineer and executive officer to the 
post engineer for about a year, was at Bolling Field until 22 December 
19421 and then came to Marietta. As post engineer at this station, he 
was responsible for maintenance a~d repair of all facilities, maintained 
road systems, electrical operaticni=i., oper:!tion of utilities and heating . 
plants, fire department •and so forth". At first he had no assistant. · 
He had about 150 civilian employees in December 1942. During the first 
three months a large number of projects were set up, and in the spring of 
1943 he had about 250 civilian employees. In June and July the work. 
began to drop off, but he had about 250 employees in June. His office 
was divided into four branches - administrative under Mr. Rowe, con
struction and repair, engineefing, and operations. His office spent about 
$100,oroa quarter on maintenance and operation of utilities, and they bad • 
100,000 square feet of warehouse space and 28 miles of roads. In addition 
he had charge of flood-lighting the entire place.,· fire department, heating 
plant, coal distribution, garbage collection, and pumping station. In 
June they were negotiating a new contract with the water company and were 
carrying on a number of small construction jobs in addition to the regular 
work. Accused did not have an office job and was out most of the time., 
us.ually until 5s00 p.m. He had some work off the post (R. 67-71). 

In May 1943 Mr.· Hollister advised accused that two or his tires 

were in bad condition, accused asked him if he lmew where the tires 

could be inspected with the object of having the bad tires replaced, and 

Hollister said a. friend of his had a garage where they could be inspected. 

On 13 May, Hollister took the car over for inspection and, when he 

returned, stated that two tires had been condemned and that he had taken 

tbe application for new•tires to the ration board. Hollister brought no 

paper• to accused. About 1 June accused received a certificate authoriz

Sng purchase of two tires. Previously there had been some discussion of 

the brand of tire to purchase. Accused preferred Goodyear but Hollister 


· reco1llll.ended McCreary~ Accused gave the certificate to Hollister, and after 
further checking on brands available told Hollister to get the McCreary 
tires, which had to be ordered. On 16 June the tires were ready, and 
Hollister took the car over for them. When accused returned to his 
office later that day., he found his tire inspection record and a cow of 
the tire ration certificate (Def. Exs. A and B) on bis desk. No other 
papers were with them. He did not see Hollister that day. A day or 
two later accused cal.led Hollister into his office, and got out his check 
book with .the intention of paying for the tires. Hollister stated that 
he did not know definitely how much the tires cost as he had not •gotten 
the bill yet- but, that he wculd get the bill in a few days. About l 
July accused happened to see Hollister outside, the question of the 
tires came up., and accused asked about the bill. Hollister stated that 
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he had not had an opportunity to see Cooper yet, but would do so in a 
few days. Hollister had not asked accused about paying for the tires. 
About the middle of July when accµsed was getting in his car, Hollister 
came up and asked nsomething about the tires•, something about "wasn't 
he to get the bill for the tires", and accused replied °CertainlY'9. 
Accused denied that he instructed Hollister or anyone else to charge 
the tires on Goverrunent billing, and denied any conversation wit,h 
Hollister about the tires shortly after they were put on, -except the 
one in which he got out his check book. Accused at all times intended 
to pay for the tires. He denied talking to W.r. Jensen., Mr. Cooper., 
Mrs. Wenzel, Mr. Freiler or Mr. -Rowe about the tires or method of 
paying for them (R. 71-73, 78-80). 

The first time he knew the tires had been paid for by- the ·Gov
ernment was on the.afternoon of 17 August, when Colonel Douglas called 
accused to his office. At that time Colonel Douglas said something 
about-accused getting some tires on Government purchase order., •flashed• 
two papers bearing the signature of accused., but gave no details. He 

· 	 stated that he was going to have accused •discharged•, that he was 
contemplating court-martial., and that·the_ best thing to do was to get 
out of the Army. He stated that if he ·were •in my shoes• he would resign, 
that if accused would submit a resignation he would reconnnend.acceptance., 
and that resignation would be the •same as an honorable discharge11 • The 
•colonel was very excited and shouting~ and accused •was not in complete 
possession• or his senses. Accused stated to Colonel Douglas that he 
"had received ·the tires but that they had been paid for by Hollister•. 
This statement was not co?Tect and accused made it because he was . 
excited., did not know what he was accused of, and •in order to gain. 
time•. That evening, when Major Kupferer and the attorney o! accused 
were present, accused corrected the statement. Colonel Douglas at that 
time repeated his statements about resignation, stated that he did 
not believe accused was guilty o£ conspiracy., and commented that accused 
had let Hollister get him •over a barrel•. Colonel Douglas stated 
that he was relieving accused from duty- the next day, as his signature 
on the papers was sutticient tQ cause such action. Colonel Douglas 
wanted accused to resign the first thing the following morning. 
Accused handed in his resignation without the words •for the good of 
the service•. Later he learned from "A.nrr;r personnel what was involved in 
his resignation, and withdrew it. (R. 73-74, 76-78). 

. , 

. Accuse~ admitted that. the signatures on exhibits which purported 

.to be his,· were in tact his. At the· time when accused initialled the 


-purchase request (Ex.- 6) it had not been raised to $35. Accused had not 
previously seen the bill from Cooper's Garage for $20.75 (Ex. 4), nor the 
purchase order for $20.75 (Ex. 5) with a place for the signature of 
accused but not signed. He did· not see a slip or paper attached to.. 
.this purchase order tmtil the investigation. Accused had not seen the 
•tall.y-in,sheet• !or $20.75 (Ex. 8). As to thetpurchase,request tor work 
on the bulldozer (Ex. 7) prepared by Mr. Freiler and initialled by ac
cused, he-did not recall it coming through, but stated they- had found 
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it necessary to do considerable work on the bulldozer. He examined file 
copies of purchase orders for welding in the heating plant and on the · 
bulldozer (Exs. 11 and 12), and stated that since his initials were 
there he must have signed the originals. Mrs. Wenzel•s-initials were 
on the margin. The practice was that after accused had approved a pur
chase request, Mrs. Wenzel prepared the purchase order. and voucher, 
placed the "signed copies• on top, and left the •file copytr extending· 
beyond the margin with her initials on it. The papers in evidence were 
submitted to accused in this way. When accused signed these papers, he 
had no knowledge that the services had not been·rendered, did not know 
the charges were excessive,. believed that the services had been rendered, 
and had no intent to defra',ld the Government. Mrs. Wenzel• s initials 
indicated tnat there was a purchase request signed by the storekeeper and 
that all the proper papers were there. It was not customary for accused 
to go through the file when small amounts were involved. All he looked· 
for were the initials of Mrs. Wenzel. She was authorized to exceed the 
estimated price only• by ten percent. When he signed these papers he 
had no knowledge or cause to believe that the amounts included the price. 
of his tires. When accused learned from Colonel Douglas what had 
happened, he sent his personal check to Cooper that evening. At all 
times he had money to pay for the tires (R. 74-76, 79-81). ,· 

On cross-examination accused stated that he considered Mrs. Wenzel 
an expert on purchasing. His. one assistant was new, and spent most of 
his t:iJ;ie getting acquainted with the work. Accused suggested that Hollis
ter have the ~ires inspected.: He denied that Hollister left,a bill for 
the tires on his desk. Accused did not thin~ it unusual that Cooper 
did n:::tpresent a bill for two months, because Hollister had· said he 
would get the bill and thp.t Cooper was a friend of his. On the occasion 
iihen accused wa.s about to leave in his car, Hollister said •something 
about paying for the tires•, which accused thought ridiculous since he 
had twice previously asked Hollister for the bill. Accused did not say 
to Hollister •Don't you know what to do about ·-it?• He denied asking 
Hollister whether he h.3.d a job he could put the tires on. ·He did not 
recall that Hollister said he could put part on the boiler room job and 
part on. the bulldozer. He denied that he told Hollister to go see Mrs. 
Wenzel and prepare the necessary papers. Accused retracted his state!llent 
to Colonel Douglas because it was incorrect .and on'advice of counsel. 
Accused had,had •more or less continuous• arguments and disagreements 
with Colonel Douglas. "When accused signed the voucher for~63.()()11 he 
did .not look at the other papers. in th~ file. Hollister did not at any 
time threaten accused (R. 82-88, 91). 

Accused also testified that when Hollister quit his job accused, after 
consulting with Jensen, recommended that Hollister's leave pay be for
feited. When Jensen later stated that Hollister's wife was sick., accused 
had already signed the reconmendation. Accused recounted several diffi-· 
culties ha had had with Colonel Douglas. He could give no explanation 
of why some of the employees would be willing to conspire with another 
man to put tires on his car without his knowledge (R. 88-91). 
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(379 >5. The evidence for the prosecution establishes that accused, post 
engineer at Marietta Holding a"id Reconsignment Point, Marietta, Pennsyl
v~~ia, requested a civilian employee, John J. Hollister, foreman of the 
post mechanical section, to procure two new tires for the automobile of 
accused. Hollister had the old tires inspected, secured a certificate 
for two new tires from the ration board, and purchased them at the garage 
of John Cooper. Cooper supposed it was a ·cash transaction but when the 
tires wera placed on the car Hollister instructed him to maka out a bill 
to accused and he would see that Cooper.was paid. Cooper made out the 
bill to accused for the two tires in the sum of $43 and also filled out 
the indorsement on the reverse side of the ration certificate reciting 
the sale on 16 June 1943 of two tires, described, at .the unit p~ice of. 
t21.50, by John Cooper~ Salunga, Pennsylvania as nseller• to John J. 
Hollister as •Purchaser or his.agent•. Hollister left the bill, the in
dorsed certificate and the tire inspection report on the desk of accused. 

Hollister testified he saw accused about two days after the tires 
were purcbased and asked, nHow about the tires?• to which accused replied, 
•non•t you know what to do about them? 8 Hollister saw accused about 
two days later and when he again asked about the tires accused made the 
same reply as on the preceding occasion•. · Charles Jensen, superintendent 
of construction at the post, was with accused at the time and he told 
Hollister, •I'll see you later•. Hollister saw Jensen and they dis
cussed various jobs to which the price of the tires could be charged. 
When Hollister saw accused a third time 1 which was a week subsequent to , 
the purchase of the tires, accused asked'him if there was some job the 
tires could be charged to and Hollister told him of his conversation with 
Jensen. Aocused then told Hollister to see his.purchasing agent, Esther 
M. Wenzel. · · 

' Hollister went to 11rs. Wenzel and instructed her to prepare the 
neoessa.ry papers so that the purchase price of the tires w:oul.d be paid 
by the Government. Mrs. Wenzel was reluctant but after consul.ting the 
chief clerk, Joseph H. Rowe, she consented. Rowe testified he consulted 
•colonel Bonner•, the "second~ command• at the post, about the matter 

and was instructed to procsed. (Colonel Bonner, a character witness 

for accused, testified he did not •recall• any such conversation with 

Rowe) •. -There was in the office at that time a bill from Cooper for 

$20.75'for welding he had done in the post heating plant and it was 

decided to raise this bill. to $35 to cover part of the cost of the 

tires and to have Cooper submit a fictitious claim for trwelding a 

oul.ldozer11 tor$28.75, the balance of the price of the tires. Hollister 

cailed Cooper on the phone from Mrs. Wenzel•s office and he agreed to 

send in two new statements in the sums of $35 and $28~75. 


A purchase request for the welding done by Cooper in the sum of 

$20.75, which had already been approved by accused, Yas raised to $35 

and the notation made upon it, •change to 35.00 OKed ByMr. Rowe•; and 
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a purchase order in the sum of $20.75 was marked •void• as was Cooper's 
original bill in that amount•. A new purchase order in the sum of $35 
was made out and also a receiving report. To accompany the fictitious 
bill for welding the bulldozer in the sum of $28.75, a purchase request, 
receiving report, and purchase order were made out, together with a 
voucher in the sum of $63.75 for the two bills. The entire file con- 
sisting of the new, the altered and the voided fonns were then sent 

' 	 in to accused tor his signature. The forms bore Mrs. Wenzel•s :initials 
which indicated they were correct·as to form. Accused signed the 
voucher, the purchase orders and receiving reports, and initialed the new 
purchase request as well as the copies of the various f'orms •. The voucher 
and :invoices were then sent to Colonel F. J. Keelty, F:inance Officer at 
Philadelphia, who made payment to Cooper about 1 July 1943. 

Sc:netime prior to 5 August 1943, when Hollister left his employ

.ment at the post, Cooper talked to accused concerning a bid on truck 

. repairs but. the subject of tires ,r~s never mentioned. Around 15 August 

Hollister and Cooper were questioned by an investigating officer con
cerning the tire transaction and Cooper thereupon refunded t43 to the 
Government. Accused was called into the office of Colonel Douglas, the 

· post commander, on the afternoon of 17 August, questioned, and he told 
Colonel Douglas that he had received the tires but that Hollister had paid 
for them. On the evening of that day, accused, accompanied by civilian 
counsel, went to Colonel Douglas• office and retracted his statement that 
Hollister had paid for the tires. Colonel Douglas suggested to accused 
that under the circumstances it would be easier for him if he tendered 
his resignation -.mich accused did the following morning. He subsequently 
withdrew his resignation. Following his talk with Colonel Douglas 
accused sent Cooper his check for the price of the tires. 

The evidence for the defense consisted of the testimony or several 
character witnesses and the testimony of accused, Accused testified 
that he had asked Hollister to procure two new tires for his car but he 

,had no intention of charging the purchase price to the Government nor 
, any knowledge whatever of. the scheme by which it was done. He stated 
that ha had an independent income and was not dependent an his salary for 
maintenance. The day the tires were placed on his car he found a ration 
certificate and tire inspection report on his .desk but no bill for the 
tires. He saw Hollister about two days later and took out his check 
book to pay for the tires but Hollister said he had not yet received the 
bill•. Accused denied he ever said to Hollister, •Don't you kn.ow what to 
do about it?• or ever discussed any method of paying for the tires ex
cept by himself. He did not discuss the matter with Jeµsen or Cooper. 
·The next time he saw Hollister was around the first ot'July and in reply 
to an inquiry by accused Hollister said he }:lad not secured the bill but 
would do so in a few days. About the middle of' July Hollister cBJlle up
td accused and said, •wasn•t he to get the bill for the tires•, and 

. accused replied., •certa.i.nly1'. Accused heard nothing further about th~ 
tires until 17 August 1943 when Colonel Douglas called him into his office. 
The colonel was excited and shouting and made several threats,· whereupon 
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accused became excited and made a statement that Hollister had paid for the 
tires. He retracted that statemeht later on in the day. Under pressure 
from Colonel Douglas he submitted his resignation the next morning but 
withdrew it when he learned what it involved.- Accused admitted signing 
or initialing the various papers by which the price of the tires was 
paid by the Government but asserted that he did so without ~a~g them. 
He stated that his many duties did not allow him time to read or 
investigate claims in which relatively small amounts were involved.· He 
did not know at the time he signed the papers that the services had 
not been rendered and had no knowledge or cause to believe that the 
amounts included the price ot his tires. . . . 	 .. 

Although a witness tor the presecution., the testimony of Jensen 

was generally favorable to the accused. Jensen denied that he had 

ever discussed with Hollister or accused a method of .charging the 

price of the tires to welding jobs or to anything else. He testified 

that he had heard Hollister say., •He wants me to put it on the welding 

job for the boiler roan• and assumed Hollister was referring to accused 

and the.tires., but ma.de no suggestions. to· Hollister in that connection. 


The undisputed evidence in this case establishes that the cost of 
the two tires purchased for the personal.car of accused was added to a 
Government voucher purporting to represent a public obligation and that 
the voucber was presented to a finance officer_and paid by the Govern
ment. It is likewise undisputed that papers were prepared to support 
the fraudulent voucher in which a legitimate bill was expanded beyond 
the actual cost of services rendered and another wholly- fictitious bill 
was made for services never rendered., and that the voucher and supporting 

'.' 	 papers were approved and signed by accused before being forwarded to the 
finance officer. Furthermore., it is tmdiaputed that the fraudulent 
papers were prepared by the purchasing clerk at the post., Mrs. Wenzel., 
who acted under instructions from Hollister, a foreman at the post, who 
had previously purchased the tires at the request of accused. 

Hollister testified that he carried out the fraud with the 
knowledge of accused and at his.request. I! his testimony is believed ~e 
case presents. the not unusual situation of a subordinate doing a dis~~·" · 
honest act for a superior for the apparent purpQsa1 of keeping in bis 
good graces. But accused denies that he was a party to or aware of the 
fraud. If his testimon;r is accepted.it must be assumed that Hollister., 
knowing accused was indebted for a small., personal bill., concocted.a 
scheme to have the Government pay it., thereby benefiting the accused 
and defrauding the Government; did not reveal the scheme to accused and 
by evasive preten~es kept him completely ignorant of it al.though dis
closing it to several other piople, among them employees closely associated 
with accused; falsely led these em~1 oyees to believe that accused was · 
aware of the fraud and procured the making of the necessary papers to 
carey it· ..out !mowing that these papers required approval and signing by 
accused before the f~aud could be effected; and that in_doing these 
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things Hollister acted for no lmown cau·se. The assumption is improbable. 

Such actions could possibly be the work of a man motivated by jealousy, 


· revenge or some similar sinister purpose, but there is nothing in the 
record to support this implication. The record does suggest that Hollis
ter may have become angered at accused over a ~uestion of leave pay when 
he left his employment at the post on 5 August but this obviously had no 
bearing on his actions in June. Furthermore, the open manner in which 
Hollister carried out the fraud effectually negatives any suggestion of 
•frame-up•. It may be noted, for whatever inferences that may be drawn, 
that although the fraudulent scheme was known to Jensen, the superintendent 
of construction, Mrs. Wenzel, the purchasing clerk; Mr. Rowe, the chief · 
clerk, and possibly to Colonel Bonner, the •second in command" at the 
post, none of these people discussed the matter with accused or questioned 
that Hollister was acting under the direction of accused. 

Corroborative of the testimony of Hollister that accused was 
aware of the fraud is the undisputed fact that accused approved and 
signed the voucher and supporting papers by which the price of the tires 
was charged to the Government.· Accused testified that he signed without 
reading them and gave other testimony implying that if he had read them 
he would not have discovered the ~raud as they were regular on their face. 
Unless the signature of accused on the voucher and supporting papers be 
considered a mere formality signifying nothing it must be assumed that 
as the accountable officer accused had the duty to not only read what 
he signed but to assure himself that the goods or services covered by the 
voucher had been received. It may well be that his many duties as post 
engineer ren~ered such action very difficult but if he assumed to act 
without proper knowledge he did so at his own peril and he should not 
complain because the natural inferences that follow from the act of an 
officer approving the papers by which a fraud is carried out to his bene
fit are now drawn against him. The contention that there was nothing in 
the nature of the. papers approved to place him on guard is very question
able. Tha file contained the original, legitim,ate bill tor ;20,75 for 
welding in the boiler room and accompanying purchase order marked •void. 
See ·New Order for 35.00 attached. OKed by Mr. Rowe• and the new bill 
and order tor.the same services on the same date in the larger amount. 
Such a situation should have caused a man of reasonable prudence to_.make 
some further inquiry. Accused in his testimony attempts to minimize the 
extent of the action he took on the file. It appears, however, that the 
signature of accused was required on a voucher, two purchase orders, 
two receiving reports and his initials on one purchase request and 
various copies of the forms. It is obvious that accused must have given 
the file more than passing attention. 

. It is appropriate to inquire why accused, if not a party to the fraud 
and entirely unaware that the cost of his tires was being charged to 
the Government, did not pay f'or them himself' during the two months that 
elapsed between 16 pune, the date of the purchase, and 17 August, when 
he was questioned about it. Accused testified he did not find on his 
desk the bill which Hollister testified he left there on th~ day or the 
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purchase and that he never received a bill at any time although always 
ready and willing to pay._ He further testified that on three occasions., 
two days after the purchase., the first of July and the middle of July, 
he talked to Hollister about securing the bill. The plausibility of 
this testimony must be considered against the undisputed evidence that 
accused knew that the tires were purchased from Cooper, that on the day of 
the sale he received a completed tire ration certificate which contained 
Cooper's name and address as the •seller11 of the tires as well as the 
purchase price., and the further fact that sometime between 16 June and 5 
August accused talked to Cooper., concerning a bid on truck repairs, and 
never broached the matter or payment for the tires. Inasmuch as Hollister 
left his employment at the post on 5 August under circumstances making their 
further relationship unfriendly accused could not have expected that · 
Hollister would bring him the bill but nevertheless accused made no 
effort to secure it himself. · · 

Consideration must also be given to the fact that when questioned 

by Colonel ·Douglas about the fraud accused lied and stated that Hollister 

had paid for the tires and the further fact that he submitted his re

. signation the next day. Accused testified that he did these things because 
he was excited and under •pressure• from·Oolonel Douglas but his actions 
are al.so susceptible of a.11other and less favorable interpretation. 

It is shown by the etj.dence that accused is a man of some wealth· 

and not dependent upon his Arey- pay and allowances for maintenance, by . 

virtue o! which his counsel argued to the court that it was·improbable 

that he would engage in a petty fraud of this character. Such evidence 

indicates that accused was ·not motivated by financial neces~ity but · 

it cannot be taken as proof that he did not·commit :the offense against 

compelling evidence to the contrary. 


In accordance with the principle that on the question of credibility, 
the findings of the trial court., which enjoyed the opportunity.both to 
see and hear the witnesses., while not conclusive., are entitled to con
siderable weight (Dig. Ops. JAG., 1912-40., Sec• .395 (56); CM 153479)., the 
Board or Review attaches importance to the fact that the court in this 
case has., by its findings., accepted.the tes~ ot the witness Hollister, 
and rejected the conf'llcting testimony ot accused. As it is the hnetion 
of the Board of Review to weigh the evidence in Preeidential. cases the 
position of the Board in such cases ii:; in some respects analogous to the 
position of appellate courts in equity, where it is gener~ held that 
the findings of the trial court., while not conclusive, are entitled to 
great respect and deference on appeal. (Federal cases are collected in 
4 F. Dig. 944). The reason for this rule is given in 5 Corpus Juris 
Secundum 758 (sec. 1663) as follows, . 

The rule of deference is to a great extent but a rule ot 
necessity or convenience invoked because of the difficulties 
encountered by the appellate court in getting at the true 
facts and the superior position or advantage of the trial. court 
in this respect. This is clearly shown by the tact that the term
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inology sometimes used to express the rule of deterenee. is that the 
appellate court in determining the facts will make dua allowance 
for the more advantageous position occupied-by the trial judge, 
in that he has had the opportunity to observe the conduct and 
appearance or the witnesses while testifying•. It is to be' ex
pected, therefore, that the deference and weight accorded the 
fact findings of the chancellor will vary s0m3What according to 
the degree in which difficulty is encountered by the appellate 
court in getting at the true facts or in which the advantages 
often possessed by trial courts are present or lacldng - and 
such is the si.tuation. 

/ . 
In view of the foregoing considerations and' accepting· as substantially 

true the testimony of the witness Hollister, the Board of Revi81" con
cludes that the evidence is sufficient to establish beyond a reasonable 
doubt that accu~ed conspired with John Hollister and others to defraud 
the United States by means of a .false and fraudulent claim (Spec. 2), 
that he caused the false and fraudulent claim to be presented to a 
finance officer for approval. and pa)'!Ilent (Spec! l), and that he advised 
the making and caused the delivery to the finance officer of the 
various papers by which the fraud was carried into execution (Specs. 3 
.to 8), all in violation of Article of War 96. 

6. The Board has given careful consideration to a brief prepared 
by accused, attached to the record, and a letter dated 15 November 1943, 
from Brigadier General Fred w. Uewellyn (Rat.), counsel for accused, 
presenting argument in his behali'. ' · 

7;· The accused is 36 years of age. The .records or the Office of 
The Adjutant General show his service as follows: appointed second lieu
tenant, Corps of Engineers-Reserve, 13 September 1932; accepted 20 Septem
ber 1932; active duty,,2 August to 15 August 1936; reappointed 13 September 
1937; active duty 7 July to 20 July 1940 and from 12 August 1940;·. . , 
promoted to first lieutenant, Corps of Engineers-Reserve 2 December 1940; 
and temporarily promoted to captain, Army or the United States, 17 June 
1942. 

· 8. The court was legally constituted•. No errors· injuriously affect
ing the substantial rights of the accused were committed during the trial. 
The Board of Review is of the opinion that the record of trial is 
legally sufficient to support the findings of guilty and the sentence, 
and to warrant confirmation of the sentence. Dismissal is authorized upon 
conviction of a violation of the 96th Article of war. 

~~-...-..-11·~-~-;.:.•_0-=-/L+:tt:4)...._·..., _____, Judge Advocate 
... ..-·-·) /' ~ /J . 

---- t I { , , .· . 

....1:.._.~_:...,._·_· :~,·_·._.~_·it_·~------' Judge Advocate _(~...... 

--~.....~~,.-;'~-·-/_·.---------' Judge Advocate 
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War Department, J.A.G.O., - To tha Secretary of War.· 
. h APR 1944 . 

1. Herewith transnitte<I for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 

Captain George C. Calder (0-3~8), Corps of Engineers. 


2. I concur in the opinion of the Board of Review that the record 
of trial is lega~ sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. The accused 
-while serrlng as post; engineer, purchased some. new tires for his printe 
automobile and conspired with the foreman of the post mechanical section 
and others to d.afraud the United States by having the purchase price of · 
$43 included in a false and fraudulent claim (Spec. 2); caused the false 
and fraudulent claim to be presented to a t'inance_ officer .for approval 
and payment (Spec. 1) and advised the making and caused ~e delivery to 
the finance officer or the various papers by lfhich the frauci was car
ried into execution (Specs. 3 to 8). · I recommend that the sentence to 
dismissal be confirmed and carried into execution. 

/ 

3. Consideration has been given to a request for clemency b)" .the 
accused with accompanying letters from Lieutenant Colonel A. T. Quick, 
Corps of Engineers, Lieutenant Colonel E. A. Bonner, Quartermaster Corps 
and Lieutenant Colm.el F. W. staiger, Corps or Engineers, attached to 
the. record ef trial, and to a letter dated 10 'Nwember 1943 f'rom 
Honorable Joseph F. Guffey, United States Senator and a letter dated 2J 
October l94J fran·t~e Honorable J. Roland Kinzer, Member. Qf Congress. 

. 4. · Inclosed are a draft of a letter !or your signature, transmit
ting the record to the President for his action, and a form of Executive 
action carrying.into effect the recommendation made above • 

• 

~-~·~~ 
Myron C. Cramer,

S Incle. Major General, . 
' I..11cl.l-Rec. of trial. The Judge Advocate General. ,/'.
Incl.2-Drrt.ltr. for aig. 

. S/R. . 
Incl.J~orm of Action. 

Incl.4-Ltr. fr. Sen. Guffey, 


10 NOY. 4.). 

Incl.S-Ltr. fr. Hon. Kinzer, 


.23 Oct. 43. ' 


(Sentence confinned. G C '' 0 ,,.,4 8 J 1944)• .~. • ... , , une 
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WAR DEPARTMENT 

Army Service Forces 


In th& Office of The Judge Advocate General 

Washirigton,.D~ c. 


(385) 
SPJGQ 1_6 NOV 1943 
CM 24.3488 

UNITED STATES. ) CARIBBEAN WING 

AIR TRANSPORT COMMAND 


v. 	 ~ Trial by G.O.M., convened at 
) Morrison Field, West Palm 


Uiajor CHARLES E. BUNKER ) . Beach, Florida, 23 October 

(0-302700), Air Corps. - ) 1943. Dismissal. 


OPINION of the BOARD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

• 
1. The record of trial in-the case of the officer.named above 

has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the foll01'ing Charge and Specifi 
cations: 

CHARGE: Violation of the 95th Artic+e of War. 

Specification 1: In that Major Charles E. Bunker, 408th Base 
Headquarters and Air Base Squadron, Army Air Base, 36th 
Street Airport, Miami, Florida, did, in a public place, 
to wit, the Seminole Bar, at or near Hialeah, Florida, 
on or about 12 September 1943, wrongfully drink intoxicat
ine liquors with Private Sanford M. Massey and Private 
James E. McWhorter, enlisted men of the United States 
Army. 

Specification 2: • In that Major Charles E. Bunker, .40Sth Base 
Headquarters and Air Base Squadron, Army Air Base, 36th 
Street Airport, Miami, Florida, did, in a_. public place, 
to wit, the Seminole·Bar, at or near Hialeah, Florida, - · 
on or about 12 September.194.3, while drinking with enlisted 
men, wrongfully order Sergeant Bruce w. Hwnphrey, a non
co~issioned officer of the United States Army, to go to 
the bar and get three drinks of intoxicating liquor, and 
serve .such drinks to said Major Charles E. Bunker and said 
enlisted men. · · 

Specification 3 to Specification 18 inclusive: 	 Finding of not 
guilty. 

He pleade~ not'guilty to the Charge and all of the Specifications. He 
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was found guilty of the Charge and Specifications 1 and 2, and not guilty 

of the remaining Specifications. No evidence of previous convictions was 

intr9(iuced at the trial. He was sentenced to be dismissed the service. 

The reviewing authority approved the sentence and forwarded the record of 

trial for action pursuant to Article of War 48. 


J. The competent evidence produced by the prosecution in support 

of the Specifications of which the accused was found guilty may be sum

.marized 	as follows: The accused during the qccurrences hereinafter 
related was subject to the jurisdiction of the court (R. 20). In the 
early evening of 12 September 1943, he was at the Seminole Bar in Hialeah~ 
Florida (R. 7, 10, 14, 16). This bar is frequented by officers, enlisted 
men and civilians (R. 9, ll, 14). They often sat at the same tables (R. 9). 
It required the services of two bartenders and. a waitress (R. 14). It is 
the only bar in that locality that sells intoxicants stronger than beer.· 

The accused was playing an undescribed gambling machine when 

two enlisted men, Privates McWhorter and Massey, dressed in fatigue 

clothes or coveralls, came into the bar and stood and watched him for,a 

while. The accused then offered to buy them a drink which he did and the 

three sat down at a table close to the front door (R. 16). The accused 

was in his uniform as a major of the United States Army (R. 7, 10). The 

three sat at the table for several hours and had a "few" drinks (R. 14, 

17). At least 25 civilians came in and out or the bar during ·this time 

(R. 14). The drinks they consumed were of scotch and soda. 

While they were seated at the table Sergeant Bruce W. Humphrey 

and 'a corporal came through the bar. · As they passed the table occupied 

by the accused and the two soldiers Humphrey s,poke to the two soldiers. 

Being unable to find the person they were seeking, Humphrey and the 

corporal again passed the table on their way out, and again Humphrey 

spoke to the two soldiers seated there. Then.the accused called the 

sergeant over to the table and asked him, "Sergeant, will you get three 

drinks for us"? Humphrey stood at attention and stated that he would 

like to go as he had someone waiting for him outside. The accused stood 

up, and looked at Humphrey for a minute o~ two, and then asked.him if he 

liked his stripes and if he would like to keep them. Humphrey said he 

liked them and wanted 1:.o keep them. The accused then told him that he 

could have them taken away from him and that a man of his rank"should 

have-service as he orders it11 • He also told the sergeant that he was. 

the most "son or a.bitching" soldier that he had ever seen. Thereupon 

the sergeant went to the bar where three drinks were sitting, picked 

them up and- placed them on the accused's table. He was given a five 

dollar bill by McWhorter with which to pay for t~e drinks. He used it 

for that purpose, 4id the change· on the table, and asked permission of 

the accused to go. They shook hands. The accused said, 11 yes"·and 

Humphrey then left the bar (R. 7-8, 10). The two soldiers at the table 
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with the accused were known to Humphrey as they were from the same 

"outfit" (R. 9). There were "quite a few 11 people in the bar during· 

the occurrence (R. 9). The bartender saw the accused sitting at the 

table with two men.in overalls or coveralls whom he "believed".were 

soldiers with drinks in front of them on the table (R. 14). 


McWhorter testified that the accused paid for the drinks (R. 18). 
The three of them each had.two drinks together while sitting there at the 
table (R. 18). . . 

4. The accused elected to testify under oath. After relating at 
length his military career he testified that he went to the Seminole 
Bar on Sunday afternoon, 12 September 1943, which was the only place in 
the vicinity that sells any intoxicants stronger than beer. He was play
ing the slot machine. The ·place is frequented by both officers and 
enlisted men. The two enlisted men, McWhorter and Massey, came in and 
watched him play the machine. He asked them if they would like to have 
a drink. They said, "yes" and the drinks were ordered. It was pretty 
crowded around there so he suggested that they sit down at a table next 
to the ma.chine and close to the bar. Just before Sergeant Humphrey came 
in accused had ordered three drinks. There was a crowd around the bar · 

· so the accused asked Humphrey if he would get him the three drinks. 
Humphrey said there was someone waiting for him outside and would like 
to run.along (R. 48). He did not intend his request to.be an order 
(R. 48-49). · .. 

"At that time I stood up and not in any 'dressing down' 
tone, he was not admonished· by me, I asked him if he would 
get me three drinks. I was not taking advantage of his being 
a non-commi~sioned officer or tryihg to throw my weight around 
that was not the manner in which it was intended at all. Ser
geant Humphrey was standing at attention and he was a very neat 
soldier and when I made that remark about his being a 'son of a 
bitching' soldier I had only reference to his being a good 
soldier. We·were not at all unfriendly and·I did not threaten 
him; perhaps because of my rank he thought it was an order. 
I am sure there is a question in his mind and I definitely did 
not intend ~t to be an order. He got the drinks and put them 
on the table and asked if he could run along and I said 'sure'. 
We shook hands and parted friends." 

It was not an unusual sight to see officers and enlisted men 

together at this 'bar and at the tables (R. 49). 


Defense counsel also offered in evidence his efficiency rating 

ca.rd (Def. Ex. A) showing a rating or Excellent except for the period 

covered by these charges, and also letters from 19 persons including 
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officers, noncommissioned officers-and civilians expressing their 
faith in the ability, efficiency, honesty and gentlemanly qualities 
of the accused (Def. Ex. B) • 

• 5. The accused was found guilty- of conduct unbecoming an officer 
· and a gentleman •. The conduct contemplated is "action or behavior in an 
official capacity which, in dishonoring or disgracing the individual 
as an officer, seriously compromises his character and standing as a 
gentleman, or action or behavior in an unofficial or private capacity 
'Which,_ in dishonoring or disgracing the individual personall.y as a 
gentleman, seriously compromises his position as an officer and ex
hibits him as morally unworthy to remain a member of the honorable 
profession of arms. {Winthrop.)" (MCM,· 1928, par. 151, p. 186) 

'Iha conduct of the accused complained of in the Specifications 
of llhich he was found guilty did not occur in an official capacity but 
occurred in an unofficial capacity. It 113.s, therefore, incumbent upon 

. :the prosecution to prove beyond a reasonable doubt (1) that the accused 
did conduct himself in the manner alleged in the Specifications and 

· (2) th.at such conduct so disgraced the accused personall.y that he was 
no longer morally fit to remain an officer in the Army of the United 
States. 

As to (1), it _was clearly sho'Wil by the evidence, and also ad
mitted by the accused, with reference to Specification 1, that he did, 
in a public place, namely, the Seminole Bar at Hialeah, Florida, on 
12 September 1943, drink intoxicating liquors with two enlisted men of 
the United States Army, exactly as alleged in the Specification. 

Also as :to (1)- it was show beyond a reasonable doubt that·, 
the accused did, at the same time and place, order Sergeant Bruce w. 
Humphrey to. go to the bar and get three drinks of intoxicating liquor, 
and serve them to the_ accused and the enlisted men with him, as alleged 
in Specification 2. · ' . . · 

With reference, however, to (2) above there is nothing dis~ 
honorable or disgraceful per se_on the pa.rt of an officer to sit at 

', the same table with and/or. to orderly drink an intoxicating drink with 
an enlisted man or men. Such conduct could not so disgrace the accused 
that he would no longer be fit to remaip. an officer. It therefore 

· folloWB that the facts alleged in Specification 1 d9_ not of themselves 
constitute a violation of the 95th Article of war. 

-4-
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The same conclusion seems inescapable with reference to 

Specification 2 of the Charge. The conduct of the accused in compelling 

a nonconunissioned officer, with threats of demotion, to act as a waiter 

in a public barroom and to wait not only on an officer of field grade 

but also upon his drinking companions, two enlisted men of inferior rank, 

although reprehensible, did not offend so seriously against law, justice, 

morality, or decorum so as to expose the oftender to disgrace, socially· 

or as an officer•. Therefore, the 95th Article of War was not violated.· 


With reference, however, tb the same facts considered as a~ 

violation of the 96th Article of War, it bas .long been recognized as a , . 

custom of the service that an officer should 'not fraternize with enlisted 

men to the extent that it will affect or prejudice good ord~r or military· 

discipline. Such.familiarity has frequently been held to be a violation 

of the 96th Article of War•. Drinking intoxicatii:lg liquor with another is 

one form of social intercourse or fraternization. 


In order· to constitute a military offense in violation of·Article 
·or War 96 additional circumstances other than the bare act of drinking 
liquor with an enlisted man must be shown to prove that good order and 
military discipline was in fact affected or prejudiced. 

In the following· pertinent cases, wherein it was shown that the 
accused officer drank intoxicating liquor with enlisted men,·it was further 
shown that the officer, at the time, was either drunk or disorderly and 
The Judge Advocate General held the conduct or the officer to be a violation 
or the 96th Article or War, CM 229412; CM 216732; CM 230222; CM 2.33766; 
CM 234558; CM 235295; CM 2.36209; CM 239172. 

In CM 124799 {·1919)· the additional' fact that possession on a 

military reservation of intoxicating liquor at that time {the prohibition: 

era) was illegal, was sufficient in itself to establish the act.of drink

ing with enlisted men a violation of the 96th Article of War. 


. In addition to drinking intoxicating'liquor with two strange 
enlisted men in a public bar, the accused officer also humiliated and 
degraded a noncommissioned officer in their presence by compelling him, , 
by threats of demotion,to act as a waiter and wait upon·the enlisted men 
who were or inferior rank. Such conduct was beyond argument prejudicial 
to good order and subversive or military di_scipline. All or the circum
stances or the case must be borne in mind when applying the above rules 
to both Specifications... It therefore.follows that the competent evidence 
of record is sufficient to sustain a finding or guilty of the two Specifi 
cations and to support a finding of guilty or a violation or Article or 
War 96, but not or a violation of Article of War 95. The two Specifications 
arise out of the same occurrence, but as the punishment imposed is supported 
by a violation or either Specification, no substantial right of the accused. 
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has been violated. 

6.· .The recotdshows the accused to be .3.3 years of age. He graduated 
in 1928 from high school and the University of Maine in 193.3. While attend
ing school and college he took ROTC training and was commissioned second 
lieutenant in the Reserve 27 May 19.33. He engaged in athletics in college 
and was a member of one of the fraternities. He was called to numerous 
14-day tours of active duty from time to time with his component, the 
Infantry. In 1937 he was promoted to ·rirst lieutenant or Reserves. He 
was employed by the New England Telephone Company from 1935 until June 
1941 when he was ordered to active duty. During 1941 he attended the Air 
Corps Supply School at Patterson Field, Ohio, for sixty days and after 
satisfactorily completing the course was assigned to the First Air Force 
Command at Mitchel Field, ·New· York, in the Materiel Section. This organ- . 
ization was inactivated and in May 1942 he was assigned to the Army' Air 
Base at Miami, norida, as Commanding Officer or the 337th Base Headquarters 
and Air Base Squadron. In March 1942 he had been promoted to captain. 
Having served three months as a c,aptain, in the following June of 1942 he 

·was promoted to major.· He commanded the 337th Squadrl:>n until it was absorbed 
· by the 408th. He became Executive Officer or the latter, as well as 

Adjutant and Statistical Officer. In Octob~r 1943 he was transferred to 
Morrison Field. His rating card shows that·his commanding officers rated 

· his manner of performing his duties. from 22 May 1942 to ·20 June 1943 as 
Excellent but from 1 July 1943 to 24 September.1943 as only Satisfactory. 

. . 

7. The court was legally constituted~ No errors injuriously affect
ing the substantial rights of the accused were committed at the trial. In 
the opinion of the Board of Review the record of trial is legally sufficient
to support the finding of guilty or Specifications 1 and 2 as violations of 
Article of War. 96, and also legally suftic.ient to support the sentence and 
to wal'T8.llt confirmation thereof. A sentence or dismissal is authorized upon 

. conviction of' violation of Article or War 96 • . .. JI& 
·:-.:.. 

Judge Advo·c~te ~--------'""""'='d-+------
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1st Ind. 

:"iar Department, J.A.ei.o., 2 z NOV l943 - To the Secretary of ·1°,ar. 

1. He~ith t.ran&,,11 ttad for the action of the President are the 
record cf trial &.l!d t,.e ooinion of the B,:>ard of Review in the case of 
~Jajor Charles ::. ~k9r (0-.302700), Air Corps. 

' 2. I concur in tn8 opinion of tne Board or Review that the record 
of trial is le&ally sufficient to support only so much of the findings 
or guilty of the Charge and Specifications land 2 thereunder as in
volves findings or guilty of those Specifications in violation of 
Article of War 96, legally sufficient to support the sentence and to 
warrant confirmation thereof. I recommend that the sentence be con
firmed but cormnutad to a reprimand and forfeiture of t50 pay per . 
month for six months a.id that the sentence as thus modified be car.ried 
into execution. 

J. Inclosed are a draft of a letter for your signa:ture trans
mitting tne record to the President for his action, and a form of 
.i:;xecutive action designed to carry into effect the recormnendation 
hereinabove made, should such action meet with approval. 

~ C!.._~~- 
}zyron c. Cramer, 

Major General, 


The Judge Advocate General. 

3 	Incls. 

l - Record of trial. 
~ - Dft. ltr. for sig. s/w,. · 
3 - Form of action. 

(Findings disapproved in part in accordance vdth recommendation 
ot Th, Judge Advocate General. Senteooe confirmed tut commuted 
to reprimand and forfeiture of l50 pay per month for six months. 
3.C.M.O. lJ, 6 Jan 1944) 
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WAR DEPARTMENT 
A:nrry- Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. 

f/./~. 

-1 DEC 1943 (393) 
SPJGH 
CM 243492 

UNITED STATES 	 ) 90TH INFAN'IRY D~SION 
) 

v. 	 ) Trial by o.c.y•., convened at 
) Maneuver Area., Sal0111e., 

Second Lieutenant RAYMOND ) Arizona., 30 October 194.3. 
C. BALl'ISBERGIB (0-1299177)., 	 ) Dismissal., total forfeitures 
Infantry. 	 ) and confinement for three 

) (J) ·;rears. 

-·---- 
OPINION ·or the BOARD .OF REVIEW 

DRIVm., LOTI'ERHOS and LATTIN., Judge Advocates 

1. The Board of Rev;i.ew has examined the record of trial in the· cue 
of the· officer nained above and submits this, its opim.on., to The Judge . 
Advocate General.· · · · 

2. The accused was tried upon the following Charges and Speeif'ica
tionsa · · · 

CHARGE Ia Violation of the 61st. Article of' ,War~ 

Spe'?ification:. I~ that Second Lieutenant Raymond c. Baltisberger., ... 
· · 358th Infantry; did, without proper lean.,. ab•e:nt hillsell' 

from his organization.at Camp Granite., Cali.f'ornia., from 
about September 26., ·1943, to about October 7, 194.3. ·· 

CHARGE II:· Violation of the 95th Article or·war. 

Specil'ication'.la. In th~t Second Lieutenant Raymond c. Baltisberger, 
358th Infantry, with intent to deceive hi• Regiaental Com- · 
mander., did., on or about 25'September l943, frOcure Second 
Lieutenant Byron J. Clark, 358th Infantry, to execute tor hi.a 
a false official statement on the Officers' Register, at 
358th Regiaental Headquarters, b7 making an entry therein to 
indicate the return of the said Lieutenant Rayiaond c. 
Baltis'berger, from leare to duty, he not ~n.ng at that tiae 
returned from leave to duty., and ~ell knowing said statemant 

. to be false. · 

Specification 2: In that Second Lieutenant Ra)'llond C. Baltiaberger, 
.3.5'8th Infantey, with intent to deceiTe hi• Divi1don Commander, 

http:Specil'ication'.la
http:organization.at
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did, on or about 25 September 1943, procure Second 
Lieutenant Byron J. Clark, 358th Infantry, to execute 
for hill a false official statement on the Officers 1 

Register at Headquarters, 90th Infantry Division, by' 
making an entry th&rein to indicate the return of th• 
said Lieutenant Raymond c•. Ba.ltisberger, from leave to 
duty, he not. having at that tiJ1e returned from leave. 
to ducy-, and well knowing said statement to be false. 

He pleaded guilty to and was found guilty of all Specifications and · 
Charges. He was sentenced to dismissal, total forfeitures and confine
ment at hard labor for fifteen years. The reviewing authority approved 
only so much of the sentence as provides for dismissal, tot.al forfeitures 
arxl confinement at hard labor for three years, and forwarded the record 
of trial for ·action under the 48th Article of War. 

J. The evidence for the prosecution shows that accused, a aember or 
C0JAP&11Y' M, 358th Infantry, was due back from official leave at or before 
:midnight, 25 September 1943.. Cn the night of 25 September, Second 
Lieutenant Byrcn J. Clarke, tent mate of'_aecused~ received a telephone 
call from accused,·who requested that Lieutenant Clarke "sign hill in from 
leave- to duty m the register of' the 90th Di.v and 358th Infantry•. In 
compliance nth th~ request, Lieutenant Clarke on 25 or 26 Septeni>er made 
an entry on the officers• register of the 358th Inf'mtr;{ (Ex. C) and an 
entry on the officers• register of' the 90th Infantry Division (Ex. D), 
both showing accused from leave to duty. On Sunday, 26 September, ac- · 
cused was not present in the compacy. An extract copy or the morning 
report or Company M, 358th Infantry {Ex. B) showed accused from leave to 
absent w1thout leave at ·0001, 26 September 1943, arxl from absent in · 
arrest in the hands of nd.litary authorities to arrest in quarters, 8 
October 1943. On 7 October, Second Lieutenant Walter D. Osborne, who had 
been assigned to attempt. to locate accused, found him in nJ. v. •s Cafe•, 
.took 	him-into custody, and the next day returned hill to C-.mp Granite. 
At the time or bis 'apprehension, accused had been drinking but was not 
intoxicated; 'and was in uniform (R; 7-13). . ·. . · 

. ." ~ . . 	 '. ' ( 

4. Captain Robert F.' Burns and Lieutenant Clarke, both of whoa had 
known accused since_ 2.1 AugUst 1943, testified that his reputation as an 
officer was good and his reputation for truth and veracity waa good or . 
excellent. Captain Burns lfOuld like to have accused·as a member of his 
command. · B7 stipulation the efficiency record of ~ accused (Ex. E) was 
introduced in evidence, and showed that between 25 NoTember 1942 and 31 
July 1943 he had received three ratings, each or "Excellent" (R. 13-lS). 

, ·~·-2
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s. Captain John 11'. Marsh, ,coamanding Com~n,y JI, 358th Wantr.r, 
as a 1d.tneas tor the court, te,titiecl that accused wu not present tor 
duty-between 26 ~pteaber and 7 october·1943, and that he did not ... 
accueed during th.at period (R. ·7, 15). · .... 

•. ·-~ . : ~.. 
~ . 

6. -_ 1\e nidenoe shows· ard th• pleu ot guilt,- admit that ·~c~~d 
was-abaent withwt leaTe as alleged, and that he requested and pro
cur9d hi.a tent aate, Second Lieutenant Byron J. Clarke, to .uke a false 
entr.r, that ·accused had returned to dut7 from lean, -in the ottic•ra1 

register or the .358th.Infantey Regiaent and or the 90t,h Intantr.r Division. 
B1e:conduct in procuring the making or f'al.ae entries as stated waa, 
clee.rl.J ~•honorable and in violation of the 9.Sth Article or_War; 

· 7. The accused is .33 ;rear• or age. The records or the orric·· ot . 
The Adjutant General shaw hi• aerrl.ce u .tollowsz Enlisted service from 
4 April 1941}appointed temporar,y second lieutenant, A.rsr- or the United 
states,,froM Officer Candidate School, and active duty, 11 Noveni>~r 1942. 

8. The court was legal.]Jr conatituted. No errors injuriousl7 
affecting the substantial rights of' the accused were comitted during the 
trial. The Board or Review ia of' the opinion that the recc:rd or trial 1a 
legall7 sufficient.to support the findings or guilt7 and the aentence, 
and to warrant confirmation of the sentence. DieJdssal isauthorized·upon 
conviction of a violation of the 61st Article or War, and 111.ndatoey upon 
conviction of a violation of the 9.Sth Article of' War. 

_ .. ....... _____~---~-·-----~--·-~--· .Judge Advocate 

--~---~---.--------'Judge Advocate...... 

--~-----·-1)_._l;;::th;,_·· ,Judge Advocate 
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1st Ind. 

War·Department, J.A.G.o., . - To ·the Secretary of War. 
18 DEC 1943 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the_ Board of Review in the case of 
Second Lieutenant Raymond c. Bal~isberger (0-1299177),·Inf'antey. 

2. I concur in the opinion of the Board of·Review that the record 
of trial is legally sufficient to support the findings or guilty and the 
sentence, and to warrant confirmation of the sentence. The accused, with 
intent to deceive, procured another officer to execute false entries in 
the officers• registers at division and regimental headquarters, showing 
accused from leave to duty {Specs. 1 and 2, Chg. II), and was absent 
w.1.thout leave for about eleven days (Spec., Chg. I). Although accused 
was guilty of serioilS offenses, his pa.st record appears from the evidence 
to be go¢. I recommend that the· approved sentence to dismissal, total - · 
forfeitures and confinement at hard labor for three years be confirmed, 
that the confinement arrl forfeitures be remitted, and that the sentence 
as thus modified be carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of' ExecutiTe action 
carrying into effect the recommendation made above. 

··~-c_-~

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

·Incl.1-Record of trial. 
Incl.2-Drft•. ltr. for sig.

S/W. . 

Incl.3-Fonn of action. 


(Sentence confirmed but confinement and forfeitures remitted. 

G.C.M.O. 53, 2 Feb 1944) 
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WAR DEPAR™ENT 
Army Service Forces _. 

In the Office of The Judge Advocate General 
Washington 25, n.c. 

(3CJ7) 

2 4 NOV 1943
Board of Review 

CM 24.3SOO 

. : U N I T E ·D S T A T E S 	 ) -. mIRD AIR FORCE 
) 

v. 	 ) . : Trail by G.C.M., convened · 
) at Hunter F'ield, Georgia, 

· 	Pr1vate OPAL L~ KEEN · ) 16 September 194.3. - Dls
(1805.3278), 313th Airdrome) honorable discharge and ' 
Squadron, -Hunter Field; ) · confinement for five -(5) 

··: 	Georgia. ) ·. years;. Disciplinary Bar
:.;._:.:.:..l---- racks. · ' 

HOLDING by the BOARD OF._REV!Ew 
DRIVER, LOTTER.HOS and LATTIN, Judge Advocates. 

:The ·record.of trial in.the caee of Private Opal L.··Keen . 
(18053278), ihe soldier named above, has ~een examined and 18 held 
by the Board ,of Review· to be legally sufficient to- support the _sen
tence. · · 

I• 

----~.;z..;;..~·.::.· ~---~--- ___,Judge Advocate....~·--·.....,,... 	 .... 

.· ,1)~~ '. 
~~ ,Judge Advocate 

===~:~:(:P:::=-=~==·=L==.1t;:==:·:==' Judge Advocate. 

1st Indorsement , . 
War Department, J.A.G.O. f DEC lS43 To the Commanding General,· 
Third Air Force, Tampa, Florida. · - . 

1. In the case of Private Opal L. Keen· {18053276), 313th Air
drorne Squadron, Hunter Field, .Georgia, . · · + 

http:P:::=-=~==�=L==.1t
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attention is invited to the foregoing holding by the Board of Review 
that the record of trial is legally sufficient to support the sentence, 
which holding is hereby approved. Under·the provisions of Article of 
Wer 5o½, and Executive Order No. 936.3, dated July 23, 1943, you now 
have authority to order the execution of the sentence. 

2. As indicated in the letter of Lieutenant Colonel Ira M. Tipps, 
Acting Staff Judge Advocate,· to 'lhe Judge Advocate General dated 5 : .. 
November 194.3, the Eastern Branch, United States Disciplinary Barracks, 
Beelanan, New York, should be designated as the place of confinement.· 
~owever, it will not be necessary as suggested in paragraph 2 of that 
letter to first publish a General Court Martial Order designating the 
place of confinement in accordance with the action taken and thereafter 
publish a second corrective General Court !.!artial Order. It will be 
sufficient to publish a 

0 

General Court Martial Order designating the place 
of confinement as stated above. 

3. \rihen copies of the published order in this ·case, are forwarded 
to thi.s office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate attach
ing copies of the published order to the record in this case, 'please 
place the file number of the record in brackets at the end of the pub
lished order, as follows& 

(CM 24.3500). 

Assist 
In Char1£a.-u:I1 

.,,.,....-..;. 
/H . 

J • 

{
p(l 

~ ".a.. .., . ---,. ' . , 1 
...,. ,_· 

#', J.. 

1&-2024-100 
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