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ViAR DEPARTllENT 
Army Service Forces' 

In the Office of The J~ge Advoca t.e General 
· Washington,n.c. (1)f\/.D.

13 NOV 1-94~SPJGH. 
CM 240227 

UNITED STATES )' EIGHTH SERVICE .COWlAlJJ 
) ARHY SERVICE FC.RCES 
) 
) . Trial by G.C.l<., con

Corporal CHARLES L. HOLLAND ) vened at Fort Bliss,Texas, 
(33466688), Battery c, ) 28 August 1943. Dishon
393rd Antiaircraft Artillery ) crsble discharge and con
Automatic Weapons Battalion ) finement for twenty. (20) 
(Yobile). ) yec?.rs. Penitentiary. 

' 

HOLDING by the BOARD CF R.EV:rnl! 
DRIVER, LOTlERF.OS and LATTIN,Judge Advocates 

1. The Board of Review has examined the record of trial iri the 
case of ·the soldier named above. · 

2. The accused was tcl.ed upon the i'ol:l.owingCharges and Specifi
cations: 

CHARGE I: Violation of the 93rd Article· of War. 

Specification: In that Corporal Charles L• Holland, Battery 
c, 393rd Antiaircraft Artillery Automatic weapons Bat
talion (Mobile), did, at Fort Bliss, Texas, on or about 
24 August 1943, unlawfully enter the dwelling of First 
Lieutenant T. K• Irwin, with the intent to commit a 
criminal.offense therein, to-wit, to wrongfully, unlaw
fully and without the consent of Nancy Helen Irwin, open 
his trousers, expose his penis, and get into bed with 
her, the said Nancy Helen Irwin, a female child eight years 
of age. 

CHARGE IIs Violation of the 96th Article of war. 

Specification: In that Corporal Charles L. Holland, Battery 
c, 393rd Antiaircraft Artillery Automatic ·weapons Bat
talion (Mobile), did, at Fort Bliss, Texas, on or about 

~4 .August 1943, wrongfully and unlawfully and without the 
consent of First Lieutenant T. K• Irwin enter his dwell
ing and did then and there wrongfully and unlaw.fully and 
without the consent of Nancy Helen Irwin open his trousers 
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expose his peni:, and get int,o bed with her, the said 
Nancy Helen Irwin, a female child 8 years of age. 

He pleaded not guilty to and was fcund guilty of all Charges and Speci
fications. He was sentenced to be reduced to the grade of private, 
to be dishonorably discharged the aervic•, to forfeit all. p.lT and 
al.lorrances due or to become due, and to be conf'ibed at hard labor tor 
twenty years. The reviewing authori-cy approved thf'I sentence and desig
nated the United States Penitentiru:y, Lea.vemtorth, Kanaas, as the .place 
or confinement. The-record of trial was forwarded for action under 
Article of war 50J. 

3. The evidence !or the prosecution shows that on the night o! 
24 August 1943, First Lieutenant Theodore K. Inrin, ,mo resided in 
Quarters 1008., Fort Bliss, TeXas, ldth his wife, ll!rs. Helen Irwin, and 
his daughter, Nancy, eight years old, lock6d the screens Ware retir
ing. He and Mrs. Ind.tl occupied cne bedroom and Nancy slept in another. 
About 6s45 the next morning when Mrs. Irwin waked~ she went to Naney•s 
room, observed a colo~ed man on the bed 1dth her daughter, and called . 
her husband. Lieutenant Irwin then went to his daughter's roaa, obserred 
that she was asleep with her nightgown up above her waist, and saw ac
cused asleep on his side with his trousers unbuttoned and his penis out 
and touching the little girl's leg. Nancy was removed trom the room and 
Mrs. Irwin called Captain F. M. Applegate, who occupied adjoining 
quarters. Captain Applegate brought his pistol, and kept accused 
covered-while Lieutenant Innn awakened him (R. 10-16, +6, 21-22, 27). 

Ueutenant Irwin grabbed accused, pulled him up to a sitting 
position, removed a package of contraceptive rubbers from the hand at · 
accused, and struck accused a number of times. As accused waked up, he 
said "I haven't done a.eything--yet•. Lieutenant Irwin then called the 
militaxy police, and accused was removed from the house by Sergeant 
Ellis W. Allen. Accused had alcohol on his breath, answered every 
question asked him, was responsive and clear in his answers, and walked 
w.i.thout assistance (R. 16-19, 22-26) •. , · . . 

It was found that the screen in Nancy• s room had been pulled 
off at the top and unlatched, and that the catch at the bottom had been 
opened. Accused had not _been given permission to enter the house. .l 
doctor l!ho examined Nancy reported that there was no evidence that she 
had been attacked (R. 18-20, 27-28). · 

4. The accused testii'ied that about 8130 p.m. on 24 August he went 
to El ~aso on pass, drank some beer, "was with11 two women., purch8,sed a 
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quart and a pint of whiskey, drank all of the quart except about 
three drinks, had some more beer, and did not remember whether he 
drank the pint of whiskey. He remembered nothing else until he was 
awakened by Lieutenant Irwin• He stated that the contre.ceptive 
rubbers were given him by his battery comnander, and that they were not 
in his hand but in his pocket when he waked up lR. 29-35). · 

5. The evidence sustains an iiiference that accused unlawfully 
.entered the dwelling of Lieutenant Irwin, with intent to commit a 
criminal offense therein, to-wit, wrongfully and without consent t9 
open his trousers, expose his penis, and get into bed with Nancy 
Irwin, a female child eight years of age, as alleged. The evidence 
also shows that he accomplished the purpose intended. It is neces
sary only to consider whether the punishment adjudged is within the 
maximum limit applicable. 

The maximum limit of punishment for housebreaking (Spec., Chg. 
I), is dishonorable discharge, total forfeitures and confiner:i.ent at 
hard labor for ten years (Melt, 1928, par. 104c). Conviction of un
lawful entry under the Specification, Charge II, was of a minor as~ct 
of the offense charged in the Specifice.tion, Charge I. ~ihere two or 
more offenses of which an accused is found guilty are different aspects 
of the sallJ:l act, punishment should be imposed only with reference to 
the most important aspect (Dig. Op. JAG, 1912-40, sec. 402(2)). There-

• fore, the element of unlawful entry cannot be considered in determining 
the maximum limit of punish~nt applicable to the Specification, Charge 
II, and the doctrine of CM 238825, Jones, where the limitation of ten 
years confinement as in a case of housebreakine was applied, cannot be 
used. 'l'he question remains as to the authorized punishment for wrong
fully opening his trousers, exposing his penis, and getting into bed with 
a girl eight years of age. The Specification did not allege an assault. 
The proof showed that both accused and the girl were asleep when ob
served, the girl was not harmed., and was not aware of the presence of ac
cused•. At the beginning of the trial, the prosecution stated in answe!' 
to a question by defense.,. that the "offense as charged is indecent ex
posure, which is an offense under the Articles of War". In view of the 
circumstances., it is the opinion of the Board of Review that the offense 
alleged and proved in the Specification, Charge II, is analogous to the 
offense of indecent exposure of the person., for which the maximum 
punishment is confinement at hard labor for six months and forfeiture of 
two-thirds pay per month for six months (l1Cll, 1928, par. 104c), and that 
the record of trial sustains only so much of the sentence as-jnvolves 
dishonorable discharge, total forfeitures, and confinement at hard labor 
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for ten years and six months. Reduction to the grade of private results 

automatically (MCM, 1928, par. 103~), but may be ~xpressly adjudged 
.(MCM, 1928, par. lcti,£). 

The holdil')f; that the offense of which accnsed was found e,uilty 
under Charge II is analogous to indecent exposure is limited to the 
peculiar circumstances of this case, as follows: The trial judge 
advocate -stated at the outset of the trial in answer t9 a .question by 

· defense counsel that the offense chari::ed was indecent exposure and the 
accused, it may be assumed, relied upon that statement in presenting his 
defense; an assault or attempt to rape was not alleged; and one element 
o.f the offense as alleged (unlawful entry) was p-.mished under Charge I. 
It may well be that the facts proved, aside from the element of unlawful 
entry, would, under other circumstances and under a different form of 
Specification, have authorized a punishment in excess of that applicable 
to indecent exposure. · 

6. The charge sheet shows that accused is 31 years of age. 

7. For the -reasons stated the Board of P.eview holds the record 
of trial legally sufficient to support the findings of guilty, and 
legally sufficient to support only so much of the sentence as involves 
reduction to the grade of private, dishonorable .discharge, total for:
feitures ·and confinement at hard labor for ten years and six months. 
ConfineI'lent in a penitentiary is authorized under the 42nd Article of 
war for the' offense of housebreaking, by section 22-1801, District' of 
ColU!I'bia Code, 1940. 

~~~----~---------~ ......'...._.__~-·'Judge Advocate.....-~..-....,. 

...,........~.......~-+--"~~.-~~-~...,...~~...,..._~~_,.,Judge Advocate 

~~-<-On~Le~av_e~>t--~~~~~~~'Judge Advocate 
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1st :i:na. 
23 NOV 1943 war Department, J.A.G.O., - To the Commanding General, 

Eighth Service Command, Army Service Forces, Dallas, Texas. 
. , 

1. ln the case of Corporal Charles L. Holland· (33466688), 
Battery c,· 393rd Antiaircraft Artillery Automatic Weapons Battalion 
(L!obile), I concur in the foregoing holding of the Board of Review, 
and for thJ reasons therein stated recommend that only so much of the 
sentence as involves reduction to the grade of private, dishonorable 
discharge, total forfeitures and confinement at hard labor for ten 
years and six months, be approved. Thereupon, under the provisions of 
Article of War 5o! you will have authority to order the execution of 
the sentence. 

2. When copies of the published orde.r in this case are forwarded 
to this office they should be acc9mpanied by _the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at-

. ' 
taching copies of the published order to the record in this case, 
please pl.ace the file number of the record in brackets at the end of 
the published order, as follows: · 

(CM 240227). 

~·----·--
J.tyron c. Cramer, 
Major General, 

The Judge Advocate General.-





DR DEPAR1YENT 
Army s.rvice Forces . N,O. 

In the Office or The Judge Advocate General 
W~hington,D.c. (7) 

:SPJGH 
_Cl( ~0259 

V N I T. E D S T .A. T E S ) THIRD AIR FCRCE 
) 
) Trial by G.c.v., convened 
) at Barkadale Field, 

· Second Lieutenant OLLIE ) Louisiana, 1.3 August 1943. 
· E. HALL, Jjl. (o-666660), Dismis~al. 

Air Carps. · J 

OPINION of-the BOARD OF REVIEW' 
HILL, nru:vm and LOI''lDrnOS, JuQ.ge Advocates 

1. 1he Board of Review has examined the record of trial in the 
case or the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the follcnr:ing Charges and Speci-
ticatioru,a · 

CHARGE Ia Violation or the 61st Article or liar. 

Specificationa In that Second Lieutenant Ollie E. Hall, Jr., 
Air Corps, 474th Bombardment Squadron, 33.Sth Bombardment 
Group (M), Barksdale Field, Louisiana, did, absent him
self without proper leave from his organization at 
Barksdale Field, Louisiana, from about June 14, 1943 to 
about June 15, 194.3. 

CH1RGE Ila Violation of the 96th .Article of War. 

Specifications In that Second Lieutenant Ollie E• Hall, Jr., 
Air Corpe, 474th BOJ!i:>ardment Squadron, .33Sth Bombardment 
Group (M), Barksdale Field, Louisiana, did, at Barksdale 
Field,· Lou1Biana, on or about June 27, 1943, with intent 
to deceive Lieutenant Colonel JOE R. BRABSON, JR., Acting 
Con:anandjng Officer, 335th Bombardment Group, Barksdale 
Field, Louisiana, officially state that hi' reason for 
not meeting scheduled formations and duties 1'ith his · 
organization was that he, the said Second Lieutenant Ollie 
E. Hall, Jr., was sick in quarters, which statenent was 
known by the said Second Lieutenant Ollie E. Hall, Jr., to 
be untrue. 
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.ADDIDONA.L CHARGE a, ·Violation oi' the 61st Article or war. 

Specification.a In that Second Lieutenant Ollie E. Hall,Jr.t 
474th Bomardment Squadron, 335th Bombardment Group {MJ 
W', did, without proper authority, absent himself from 
his organisation at Barksdale Field, Louisiana, i'rom 
about 20 Ju:cy,, 1943 to about 23 J~ 1943• 

·Ha pleaded guilty to the Specification, Charge I, except the word, 
•organization•, substituting therefor the words "scheduled formation• 
and duties•, guilty to Charge I, and not guilty to all other Charges and 
Specitications~ He was .t'oum·gullty o£ the Specilication, Addi:t,ional. 
Charge except the word and figures •2.3 July 1943", substituting there
tor the word and i'igures "22 July 1943" and guilty of all other Charges 
an:1. SpecUicatians-and was sentenced to be dismissed the service. The 
revining authority awroved the sentence and forwarded the record of 
trial tor action under the 48th A.rticle or war. . . 

3. lt'v1.dence fer the prosecution& .. 

a. ChargesI·&rd II, The accused -was a member of 474th 
Boma.rdment Squadron., 335th ·Bomb8l"dment Group. The morning report of. 
474th Bon6ardment Squadron showed accused from duty to absent without. 
leave as of 0600, 14 June 1943, and from absent without leave to duty 
as of 0600, · 15 June 1943. Accused ple.aded gulltq of abeentir:g hill.self 
111.thout proper leave !rem his •scheduled fonnations and duties• at 
Barksdale Field from l4 to 15 June 1943. On l4 June, First Lieutenant 
David o. Catching, who had been assigned the special duty of !inding 
accU1ed, 5de three thorough searches tor him throughout the entire 
area of the post, one at 0830., another at 10.30 and a third at 14.30 
but was unable to locate bin\. The first search lasted until about 

. 1000. Among the places visited by Lieutenant catching in the course· of 
each or these searches were the Post Exchange, the Oft'icers• Club, the 
classes accused was scheduled to attend and the quarters of accused 
including the latrines. On one occasion Lieutenant Catching stood 1n 
the quarters o! accused and talked-with another officer for fii'teen or 
twenty minutes. He also used the telephone there and called na few 
places• in an· effort to locate friends who might lmow the 'flbereabouts 
of accused. As a result of the search.a made by him, Lieutenant 
catching was poaitive that accused was not present on Barksdale Fiela 
fran 08.30 until •quite some time• atter 14.30 on l4 June. First 
Lieutenant George J. Westerbrook, who alao was deta:tled to loolc for ac
cused, on 14 June, searched a number of places, including the quarters 
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0£ accused, but did not £ind him. Ueutenant Weaterbrook could not 
recall at what hour o£ the ~ the search 1f8.8 mad.'3 (R. 4, 6-8; Eu. 
A, B and C). 

About the middle or June 1943, after it had been brought to 
his attention that accused was "AWOL" on 14 Ju."'l.e, Lieutenant Colone1 
Joe R. Brabson, Jr., acting comma..•1diug officer o£ the 33.S'th Bomb
ardment Group, called accused into his office for an ex.pl.a.nation. At 
that time accused stated that he was· sick in quarters on 14 June. 
SUbsequently Colonel Brabson received additional information with 
reference to the reported offense and., on 27 June 194.3, again called 
accused into his office. Accused reiterated his previous statement 
and "specifically stated• to Colonel Brabson that •he [i.ccuse{/ wu 
Bick in quarters on June 14th and that was why he missed his scheduled 
duties and formations". Colonel Brabson did not know whether or not 
accused was sick in quarters on l4 June 1943 (R. 6; Ex. D). 

b. Additional Charge (absence without leave 20-23 July 1943)1 
The morning report of 474th Borrbardment Squadron showed accused !ran . 
duty to absent without leave as o£ 0600, 20 July 1943, am. from abaent 
without leave to hospital as of 1600, 22 July 1943. Lieutenant 
Westerbrook was detailed to find accused, and each d~ during the period 
20-23 July, made a search for him, which covered the "BOQ", Bomber 
Trainer Building, the Squadron, Operations, the places where accused 
was. supposed to be in order to attend to his duties, but accused 1'8S not 
in aey of those places. Lieutenant Westerbrook also checked with First 
Lieutenant Sam A. Loeb, Medical Corps, on several occasions. Lieutenant 
Loeb looked for accused j.n the hospital on 20 ani 21 July, called ever;y 
ward where accused might have been, am. talked to every medical officer 
who might have been in charge of him, but did not find him. Accused 
was admitted to the hospital on the evening of 22 July (R. 7-12). 

4. For the defense, accused testified that he had been in the 
mi.Utary service since 31 October 1941., He attended a school· for ri,
ing officers at Hicks Field. While flying, he suffered an injury to the 
muscles and ligaments o£ his back, as a resul. t of which he was hos
pitalized for about two months and ware a plaster cast for a week after 
he returned to Hicks Field. 'lhe injury seemed to interfere with hi.a 
coordination, and he was "washed-out" of flying school because of poor 
coordination. He had always been a little nervous an:J. high strung, 
but after leaving the hospital, became more nervous, arxl at times was 
so extremely nervoua that he was unable to do anything at all. After 
graduating from school, he had applied for combat duty and had been 
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sent to MacDill Field, hoping to join a crew that would get into combat. 
In six months at MacDill Field he had never been assigned to a flight. 
In order to get the necessary four hours a month flying time, he "had 
to practically hound the Operations Officer". on one physical examina
tion, a flight surgeon had reco!llTlended him for limited service be-
cause of his nervous condition, and after that he had been &!raid to 
mention his nervousness (R. 12-13, 16). 

On 14 June, accused had a bad headache and was extremely 
nervous. He took a couple of "BC's", which did not help him. He did 
not •make sick call• that d9i1. He did not report to the dispensary 
because he did not want to be grotmded, and he was afraid that if 
anyone at the dispensary saw how nervous he was he would be put on other 
duty. He did not attend arr:, of his scheduled formations or duties on 
14 June. At about 0730 he went to the post exchange for a package of 
"BC•s•, went to breakfast, and at some time during the morning, at what 

·exact time he could not recall, was at the Officers• Club. He left the 
post for about an hour during the forenoon, went to town on the bus., was 
1n the "Washington-Youree" for a short time and then came right back to 
the post. At soma time during the afternoon he went back to the post ex
change for another package of "BC•s•. He was in his quarters on 14 June 
for appl'QXimately three-fourths of_ the twenty-four hours (R. 13-1.5). 

Accused further testified that when he made the statement to 
Colonel Brabson on 27 June tba t he had been sick in quarters on 14 June., 
he .felt that the statement whi<il he made was not untrue, !or the reason 
that he did not state that he was in his quarters every hour during the 
day. He merely stated that he was sick and spent a good portion of the 
day in bed. He also stated that he was at other pl.Aces en the post. 
Colonel Brabson did not ask how long accused had been in quarters. Cki 
12 Ju'.cy"., accused consulted IJ.eutenant Loeb about his nerves and 118.S sent 
to have a metabolism test made. He took the test but was not given any 
treatment or advice. On 19 July., he was moderately 'nervous. His mind was 
a blank as to happenings !rom 20 July to 23 ·July,· except that he· re
membered having a pain in his side on 22 July and going to the hospital 
that afternoon. On examination by the court he testified that he re
membered that on 19 July., after ~sical training, he went to his quarters, 
took a bath., dressed., and probab~ went to the Officers• Club. The 
next thing he remeni>1red was about noon on 22 July., when he found himself 
in his quarters., lying on his bed., partially.dressed., with a pain in 
his side, which he £eared might be appendicitis. He remained on his bed 
until 1600., when he went to the hospital (R. 13-15, 21-2)). 

Cn cross-e.xamina~ion accused stated that atter going to the 
post exchange at about 0730 on 14 June he had breakfast at his regular 
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•BOQ1' mess, went to the Of'tieers• Club a~ about 0830 or 0900 and took· 
a bus from the post •around ll o•clock•. At the "WaBbington-Youree• 
he went to the bar, stayed there about 45 minutes am had t,ro glasses 
of beer. .A!ter he had returned to the post he •went. to the Officers 
Club-once•, stqed there about 10 minutes and returned to hi.a quart.er• 
at approximately l.430. He stretched out on the bed for a fn minutes, 
nnt to the post exchange for another package o! •oo• •", &iain returned 
to his quarters, went to bed and stayed there. H·e did not go to dinner 
that night (R. 16-18). . ' 

In a statement made to the court at the close of the case,· 
accused ascribed his failure to carry out his duties to nervousness, 
and requested that it diBlll:1.ssed, he be given the opportunity to eene 
as an enlisted man (R. 26-27). 

S• In rebuttal, the prosecution called Major Charles B. Horton, 
:Medical Carps, the hospital psychiatrist at Barksdale Field. Major 
Horten examined accused on 24 July at the request of the medical 
service, because accused had complained of amnesia. Accused was nervous 
and some11hat upset. Major Horton ·,ras of the opinion that accused had 
not had an attack of amnesia, but coold not be certain. Some cf' the 
things which cause amnesia are head injury, acute infection, eye ~gery, 
epilepsy, arteriosclerosis or the brain, a.pd pressure on the brain. 
Forms of amnesia also result from excessive use of alcohol. It is 
possible but not at all probable, that a man could have an attack of 
amnesia which could not be explained in any 11q (R. 2~-26). 

6. a. Charge I. It clearly appears from the morning reports of 
his squadron arxi from other evidence in the record that accused absented 
himself from his organization without proper leave from 14 to 15 June 
1943. By his plea or guilty accused admitted that he absented himselr 
from his •scheduled formations and dutiesn during that period. 

!!.• Charge II. The evidence shows,that on 27 June 1943, after· 
he had been informed that accused was absent· w.i. thout leave from hie 
organization on 14 June, Colonel Brabson, the.acting commanding officer 
of the bcmbardment group of accused, called accused into his office tor 
an explanation of the reported offense. Accused reiterated a statement. 
previously made by' him to the effect that he was sick in parters that 
da7 and specifically stated to Colonel Brabson that •he L•ccusey waa 
sick in quarters on June 14th and that was why he missed his scheduled 
duties and formations•. Lieutenant Catching and Lieutenant Westerbroolc, 
who had been detailed separately to look for accused, searched the poet 
on 14 June, but could not !ind him. Both of them looked in his quart.ere. 
Lieutenant Westerbrook could not remember at what hour cf' the ciq his 
search was made. Lieutenant Catching conducted thoroug~, painstaking 
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searches for accused beginning at 0830, 1030 and 1430, in the course 
o! each ot 1'hich he went to the claases accused ns scheduled to 
attend and to the quarters of accused (as well as JIIB,.1')" other pl.aces 
on the field), and accused -was not found. Accused testified that 
he did not tell Colonel Brabson that he was in his qua.rt.era •ever., 
hour during the day• but stated that he was sick, spent a good 
portion of the dq in bed and was at times at other pµces on the 
post. Accused maintained that his statement was not false as, in 
!act, he was very nervous, and had a headache on 14 June and spent 
much ot. the dq in bed in quarters. The wholly uncorroborated 

· testimor:r.r o! accused as to his peysical coodition and his movement• 
on l4 June is not ccnvincing• .A.ccording to his testimony he 118.B on 
the poet at the times Lieutenant catching searched for him, ~ 
0830, 1030 and l.430. It teems extremely improbable that had he been 
t.here Lieutenant Catching in all of the three intensive aearches 
1'hich he ccmducted throughout the entire area of the post would have 
failed to find accused. :Moreover, although accused stated that he was 
too ill to perf91"11t his':military duties, he admitted that he left the 
poet, rode to town on a bu.a, and spent three-quarters of an hour in a 
bar where ·he drank two glaases of beer.. .Accused, it should be noted, 
did not claim that he told Colonel Brabson about. this trip a~ from 
the post. 

In the opinion of the· Board of Review tiie accused made the 
statement substantially as alleged in the Specification, Charge II, to 
the effect that he 118.S sick in quarters on 14 June and, in the ordinary, 
commonly understood, non-technical connotation of the term "sick 1n 
quartera•, the statement was false. That accused :intended to deceive 
Colonel Brabson, his commanding officer, is -patent since t.he false 
statement ..-as made 1'hile accused was being questioned 'With reference to 
the same acts involved in the statement (CM 217098, Hauptman). 

· !• Additional Charge. The morning reports, corroborated by' 
the teatimor:r.r ot Lieutenant Westerbrook, establish that accused was 
absent 11ithout proper leave from 20 to 22 Jul.y 1943. .A.ccused pleaded 
not guilt)r to the charge because he did not know llhether he was guilt)r 
or not~ He etated that he did not know where he was from the evening 
of 19 July' witil noon on 22 Jul.y, and that from noon to 1600 on 22 
J_uq he remained in his quarters. 

7 • 'l'he accused is 27 years of age. 'Ihe records of the Office of 
b Adjutant General show hi.a service as follows, Enlisted service 
from l HoV8lllber l941J appointed aecaid 11.eutenant., Air Corps-Reserve and 
active dut)r, S November 1942. · · · 
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8. The court waa legally constituted. No erron injuriously 
a!i'ecti.Dg the eubstantial rights o! the accused were committed during 
the trial. '.lhe Board or Review is of the opinion that the record d 
trial is legally' lnlfficient to support the i'indinga of guilty- and the 
eentence and to warrant confirmation or the sentence. Dimdsaal is a-q
thorized upon conviction oi' a violation oi' the 61.at or 96th Article of~. . 

~ 
~P-"~ ,Judge Advocate---------------· 

--~----AJ.......~--~---'Judge Advocate 

---~--·_.-~-----·___,Judge Advocate 

-7-
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SPJGH 
CM 240259 

1st Ind. 

War Department, J.A.G.o.,30 StP 194-3 - To the Secretary or War. 

l. Herewith transmitted for the action or the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Ollie E. Hall, Jr. (0-666660), Air Corps. 

2. I concur in the opinion of the 
, 

Board o! Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirmation of the sentence. The accused was 
absent without leave for one day (Chg. I), with intent to deceive made a 
false official statement that he had failed to attend his scheduled duties 
and formations because he was sick in quarters (Chg. II), and was absent 
without leave for two days (Add. Chg.). I recommend that the sentence to 
dismissal be confirmed and carried into execution•. 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his_ action, and a form of Executive action 
carrying into effect the reoommendation made above. 

~C!.-~ 

Myron c. Cramer, 
Major General, 

J Incls. 
Incl.1-Record or trial. 

The Judge Advocate General. 

Incl.2-Dft. ltr. for sig. 
Sec. of .War. 

Incl.J-Form or action. 

(Sentence confirmed. G.C.M.O. J28, Z7 Oct 1943) 
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TiA..t:?. n_:.:PAI,Tl.3I'.f 
Army Service Force3 

In the Oifice of Th3 J1·d:::;e Advocate General 
(15)Washington, D. c. 

SPJm1 
Cl.I 240318 , i. 

'· 
17 OCT 1943 

UiiI1'ED STATES ) NDJ'i'}{ .SEP..VICL co:.r.'.Al'lD 
) li.E..':Y S;:;J::vrcz F'OP.C:i:S 

v. ) Trial b:r G.C.I.~., convened at 
) Presidio of San ~rancisco, 

;3econd Lieutanant 'l"!C.LlA.S ) California, 23 August 1943. 
G. F.ATCLTii'F.C, JU. ) Dismissal and confiner"~nt fer 
(0-1038269), Chemical ) one (1) year•. 
Warfare .Service. ) 

OPINION of the BO.iJ=J) OF PE'rI::.,1 
LIPSCOI.~, GCILEr.: and s~:::?., Judge ~dvocates 

1. The Board of Review has exam.ned the record of trial in the 
case of the offi~er above named a..~d submits this, its -opinion, to The 
Judge Advocate General. 

2. The acqused was tried upon the following Charge and Specifj_.
cation: 

CIL~GE: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Thomas G. Ratcliffe, 
Jr., Chemical 1:[arfa.re Service, did, at San Fr~cisco, 
California, on or about the first day of August, 1943, 
wrongfully, unlawfully, feloniously, and against the 
order of nature, have unna.turill sexual intercourse with 
Joel Johns, a male person, by taking the penis of the 
said Joel Johns into his, the said Second Lieutenant 
Thomas G. Ratcliffe, Jr's mouth, thereby committing the 

· crime of sodomy. 

He pleaded guilty to the Charce and its Specification. He was found 
guilty of the Specification except the words •thereby committing the 
crime of sodomy•, of the excepted words not 'guilty, and. guilty of the 
Charge. He was sentenced to be dismissed the service and to be confined 
at hard labor at such place as t.~a reviewing authority may direct for 
one year. The reviewing authority approved the sentence and forwarded 
the record of 'trial for action under Article of War 48. 

http:1:[arfa.re


(16) 

3. The evidence for the prosecution, corroborating the plea of guilty, 
shows that, about 2 o'clock on the mornine of Sunday, 1 August 1943, on a 
corner of Market Street in San Francisco, the accused accosted Joel Johns, 
a.~ eighteen-year-old youth, who, after solicitation, consented to accompany 
the accused to the latter's apartment in the nearby Y.H.C.A. Building, upon_· 
entering which, the accused extinguished th!3 lights, and then he and Johns 
afooled around for about fifteen ninutesa in a manner described by the 
witness as follows: · 

,r.vell, Mr. Ratcliffe, he took off his clothes and .I took off 
·my pants, and he played with my privates, and I played with . 
his, and - and -well, he took my private and put it in 
his mcuth a.nd he - well, he tried - he tried to play with 
my rectum but we disbursed with that, and aoout fifteen 
minutes later I told him I was going to leave, so he masturbated 
and I left." 

·v.rhen Johns left the room, he was arrested by several policemen who vrere 
standing in the hall, and.,;as taken together with the accused to the 
polic3 station u~. &-:14). .. 

4. No evidenca of any kind was adduced by the defense, the accused 
electing to remain silent. 

5•. The Specjfication alleges that the accused 

"did, at San Francisco, California, on or about the first day 
of August, 1943, ·wrongfully, unlawfully, feloniously, and 
a~ainst the order of nature, have unnatural sexual intercourse 
with Joel Jo_hns, a male person, by taking the penis of the said0 

person into his, the· accused's mouth. The offense is chart:;ed in violation 
of Article of War 96 and, since the Specification fully allet:;es the 
elements of tne offense exclusive of•the words "thereby committing the 
crime of sodomyt', they were surplusage. Consequently, the finding of not 
guilty of these words of the Specification in no wa·:l militates against 
the validity of the finding of guilty of the other allegations of the 
Specification which sufficiently described the offense charzed. · The 
Manual for Courts-!J&rtial defines -sodomy as follows: 

•Sodomy consists of sexual connection with any brute 
ar.imal, 03: in sexual connection, by rectum or by mouth, 
by a man with a human bein::;. Penetration aione is suf
ficient and both parties rn.ay be liable as principals." 
(1.:Cl:I, 1928, par. 149~). 

ThG evidence, supplementinc the ple~ of guilty, sustains beJond a 
reasonable doubt every element of the f'indinr:;s of r;uilty. 

- 2 -
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6. The accused is about 30 years of age. War Department records 
show that the accused was inducted on 2J.March 1942, that he was 
commissioned a second lieutenant on 20 February 1943 upon completion of 
OCS ahd that he has had active duty as an officer since the latter date. 

?. The court was leeally ~onstituted. No errors injuriously affect
ing the substantial rights of the accused were committed during th"' trial. 
In the opinion of the Board of Review the record of trial is legally suf
ficient to support the findings and the sentence: Dismissal is authorized 
upon conviction·of violation of Article of War 96. 

-3-
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SPJGN 
CM 240.318. 

1st Ind. 

1 6 OCT 1943War Department, J.A.G.o., - To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the ·record -of, trial and the opinion of the Board of Review . in· the 
case of Second Ll..eutenant Thomas G. natcliffe Jr. (0-1038269), 
Ch~nu.cal_Warfare Service. 

:2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the findings and the 
sentence .and to warrant confirmation thereof. I reconmend that the 
sentence be confirmed and carried into execution, and that the United 
States llisci.plinary Barracks, Fort· Leavenworth, Kansas., be designated 
as the place of confinement. · 

J. On 5 August 1943, shortly after his :aITest., the accused sub
mitted his resignation "for the good of the service". No ·action has 
been taken thereon and I recommend, in view of the confinement which 
has been justly imposed by the court, that the resignation be not 
acce~te-d. · 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a fo:nn of 
Executive action designed to carry into effect the foregoing recom- . 
mendation, should such ac~on meet with approval. 

~ . Q___o _ __..__ 

. ~ron c. Cramer, 
Major General, 

The Judge Advocate General. 

J Incls. 
Incl l - Record of trial. 
Incl 2 - Ltr. for signa

ture Sec. of 1Var. 
Incl J - Fo:nn of Executive 

action. 

(Resigned) 



WAR DEFART':AENT 
·Arrrry Service Forces 

In the Office of The Judge Advocate General (19)Washington, D. c. 

SPJGN 
CY 2403.24 24 SEP 1943 . 

UNITED STATES ) FOURTH ARMORED DIVISION 
. ) 

v. ) Trial by G.C.M., convened at 
) Camp Bowie,. Texas, l? Au.gust 

Second IJ.eutenant FRANK ) 1943. Dismi;:sal and total · 
R. HEBERT (0-1014167)., ) forfeitures. · 
51st .Armored Infantry. ) 

. OPINION of the BOARD OF REVIEW 
CRESSON, LIPSCOMB and SLEEPER., Judge Advocates - · 

l. The Board · of 'Review has examined the record of trial in the case 
of the officer abova'named and submits this, its opinion, to The Judge 
Kdvocate General. · 

2. The accused was tried upon the following Charges and Specifica-
tion'sa 

CHARGE I: Violation of the.96th Article of War. 
. . 

Specifications In that Frank R. Hebert., 2nd IJ.autenant., 51st 
.Armored Infantry., did, at APO 254-, Camp Bowie, Texas., on or 
about 4 July 1943; knowing he had contracted a venereal 
disease., to wit., gonorrhea acute., severe., fail to report 
this ·fact to his Commanding Officer without delay in order 
that proper medical treatment could be given. · 

. CHARGE Ila Violation of the 95th Article of War. • 

Specification: In that Frank R. Hebert., 2nd IJ.eutenant 51st 
.Armored Infantry., did., at APO 254, Camp Bowie., Texas., on or 
about JO July 1943., with intent to deceive., officially state 
to IJ.eutena.J)t Colonel Graham Kirkpatrick., 0-233899, Executive 
Officer, 5lst'.Armored Infantry, then'in the performance of 
his duty, and in the presence of Major Ralph E. Mahowald., 
0-359041, Medical Corps., that •!"did not tell Major Mahowald 
that I had taken sulfa drugs for a few days and discharge 
stopped.- I deny making that statement11 ., which statement was 
known by the said Frank R. Hebert, 2nd IJ.eutenant, 51st Ar
mored In.fan try, to be untrue. 
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CHARGE III: Violation of the 69th.Article of War. 

Specification: In that Frank R, Hebert, 2nd Lieutenant, 51st 
Armored In,fantry, having been duly placed in arrest at , 
APO 254, Camp Bowie, Texas, on or about 31 July 1943, did, 
at APO 254, Camp Bowie, Texas, on or about 31 July 1943, break 
his said arrest before he was s0t at liberty by proper author
ity. 

The 'accused pleaded not guilty to and was found guilty of all Charges and 
·specifications. He was sentenced to be dismissed the service and to· 
forfeit all pa~ and allowances due or to become due •• The reviewing author- .., . 
ity approved the sentence and forwarded the record of trial for action 
under Article of war'48. 

. ' 
. 3. The evidence for the prosecution shows that in early July, 1943, 

the accused complained to one of his fellow officers about an urethral 
discharge,; which he 'attributed to a recurrence of an old strain. About 
the same time his orderly noticed stains on the fly of accused's trousers
and on his bed linens. In conversation relative to the stains the accused· 
told the orderly that he thought he had a •dose• and requested the orderly 
to get him. a box cf 9 pills•, 'Which the orderly secured and delivered to 
him with instructions as to their use. The pills were sulfathiazole t~b
lets of the type the orderly had used when he was being treated for 
gonorrhea, which information the orderly communicated to the accused (R. 6-
10). 

About.is July 1943, the regimental surgeon received information that 
the accused had a venereal disease and elicited a case history from him 
concerning which notes were taken reflecting that acc11Sed had illicit 

. I

intercourse in the latter part of .June, 1943, that the discharge commenced 
in the early part of July, 1943, that it abated after self-medication by 
use of sulfathiazol~ pills, but later recurred, and that the accused had 
·a prior history o:t recurrent urethral discharges after physical exercise. 
The accused was then sent to the hospital laboratory where smears were 
microscopically e~amined and a diagnosis of acute and severe gonorrhea 
was made. Based upon the laboratory report and the case history, the 
regimental surgeon was of the opinion that the accused v,as afflictep. with 
that disease. The assistant regimental surgeon on 19 July 1943 examined 
the accused physically and .supervised the laboratory procedures. In his. 
opinion, resulting from the examination and laboratory findings, the accuse1 
had acute and severe gonorrhea -for which the usual treatment was directed 
(R. 10-16, ~b-20; Ex.s. A & D). 

On 30 July 1943 the accused was interviewed by Lieutenant Colonel 
Graham Kirkpatrick, executive officer of the 51st Armored Infantry, in 
the presence of the regimental surgeon and at that time the accused denied 
having made a statement to the reGirnental surgeon that.he had taken some 
sulfa tabl~ts or had administered self-medication and the discharge had 
ceased. The next day the accused was ordered into arrest by t..."le commanding 
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officer of the 51st Armored Infantry by vrritten order restricting him to 
his hut No. 103 at which his meals Y,ere to be served and from which he 

.was to leave only to go to the latrine. 'i'he order further prohibited 
the accused's communication with other officen: or their communication 

·with him and the accused and the other officers were fully acquainted 
with it. A certified copy of the order and a scale drawing of the li!r.its 
of the accused's restriction were identified and admitted into evidence. 
'l'Yfo officers who resided in hut No. 98, which was between.hut No. 103 .md 
the latrine, testified that between 2100 and 2200 o'clock, Jl J~y 1943, 
the accused entered hut No. 98 where he at.tempted to converse with one of 
them but after about 1140 or 50 seconds• left upon being crciered to return 
to hut No. 103. The accused had not reported his physical conditic:n to 
his company commander at any time during the period of 1 July.to·:::o July 
1943 (R. 12-13, 20-21, 22-23, 23-24, 25, 26-28, 28-29; Ex.s. B & C). 

4. 'l'he evidence for the defense shows that the laboratory tech
nician who did the laboratory work connected with the accused's examination 
on 19 July 1943 was unable to say positively that the microscopical exam
ination revealed a gonoITheal infection although.the finding made would 
not'conflict with such diagnosis. Captain o. S. Culp, chief of the Genito
Urinary Section, Station Hospital, Camp Bowie, Texas, had examined the 
accused on 20 July 1943 at which time the accused gave no history of pre
vious discharges or of prior self-medication. At this examination a 
smear was taken and a culture was made, both of which were negative. 
However, treatment of the accused was conunenced with sulfadiazine. Other 
examinations on 23 July and 'Z7 July 1943 resulted in Captain Culp•s diag-

.nosis of •(l) prostatitis, chronic, non-venereal, mild - cause'undetermined, 
(2) urethritis, acute, non-venereal, mild, secondary to (l)•. The witness 
stated that the treatment.for gonorrhea and prostatitis by use of sulfa 
drugs was the same and that if a patient had administered self-treatment 

-prior to his examinations, negative results could have been obtained 
(R. 29-31, 31-36). . 

The accused's company commander testified that he rated the accused 
as •excellent• on the basis of military efficiency and that the accused 
was not on the sick book at fillY time, as neither the accused nor any medi
cal officer had reported his illness. A former battalion commander under 
whom the accused had served also rated him as ~excallenta for military 

· efficiency (R. ')6-37, 37-38). 

After full explanation of his rights and consultation with his 
counsel, the accused elected to testify in his own behalf. He testified 
that when he told the regimental surgeon about self-medication, it was.with 
reference to past discharges and that, when, Lieutenant Colonel Kirk
patrick asked him whether he answered •no• to the question •Did you ever 
take sulfa drugs and the discharge stop?•, the answer was •no11 since he, 

J -
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-the accused, thought the question relate.d to previous discharges. He 
gave no reason for going into hut No. 98 on the night of 31 July 1943 
although he knew he was restricted and admitted that in early July, 1943 
he had an urethral discharge which stained his clothes and bed linens, 
that he did not report the condition to any officer tU1til examination 
about 19 July 1943, that he accepted some pills which his -orderly without 
solicitation secured., after the orderly had stated he was using them for 
treatment of gonorrhea., but that he, the accused, did not use any of the 
pills. Ile also testified that he h'd experienced urethral discharges 
while in high school after exercise., that in July 1942 while in the Hawaiian 
Islands he had a similar discharge., and that he thought the questions 
relative to self-medication referred to the prior incidents. rather than 
the present\ one which acoounted for his answers. Upon examination by the 
court, he testified that the regimental surgeon had learned of his con
dition from other officers who had been out with the same girl with whom 
the accused was suppo~ed to have had intercourse, that on the first 
examination there was talk of a court-martial, that the only sulfa pills 
he had taken prior to receiving treatment from Captain Culp had been in 
the Hawaiian Islands, that he did not have a venereal disease., and that 
having been told that he did not by Captain Culp he made no report and 
his name did not appear on the sick book ( R. 38-46) • 

;. The court recalled the regimental surgeon and Lieutenant Colonel 
Kirkpatrick who both testified more extensively relative to the alleged 
false statement of the accused. The two witnesses were of the opinion · 
that from the-context of the conversations, the accused did not think 
reference was being made to prior illnesses. The original notes of the 
case history given to the ~egimental surgeon by the accused were identi-

. fied and admitted in evidence as was the o;fficial report of the regimental 
surgeon certifying to his diagnosis of accused's disease as gonorrhea 
(R; 47-49, 50-51; Exs. D & E) • 

. 6. The Specification, Charge I, alleges that the accused at Camp 
Bowie, Texas, on or about· 4 July 1943, •knowing he had contracted a 
venereal disease, to wit, gonorrhea acute., severe•, failed to report the 
fact to his commanding officer without delay.· The offense is alleged in 
violation or Article of War 96 and is based upon the failure of the accused 
to comply: with the provisions of paragraph 23 ~ (1), C 2 of AR 40-210, 16 
March 1943 which reads as follows: 

•2:,. Special preventive measures. 

* * * * * 
b. Early detection of venereal disease. 
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(1) Duty to report. - Any indiyidual who knows that 
he has contracted, or has reason to believe that he may 
have contracted, a venereal disease ~ill report the fact to 
his commanding officer without delay in order ~at proper med
ical -treatment may be given. Trial by court-martial or 
other disciplinary action for failure to report is discre
tionary with the.commanding officer. Persons in the 
military service will not be subjected to trial by court-
martial or other disciplinary action upon charges of having 
failed to take prophylactic treatment after illicit sexual 
intercourse, of having contracted venereal diseaseJ or of hav
ing thus become incapacitated for duty-a (underscoring supplied). 

It is to be noted that the Specification alleges that the accused, on or 
about 4 July 1943 •lmowing he had contracted a venereal disease, to wit., 
gonorrhea acute, severe•, failed to report it. The Specification does 
not allege that the accused •having reason to believe that he may have 
contracted• the disease failed to report it•. Consequently, the prosecution 
was under the burden of provin·g beyond a reasonable doubt that the accused 
on or about 4 July 1943 knew he had the disease and that, having such 
knowledge, he failed to report. In this the prosecution failed. 

!he evidence is uncontroverted that the accused for several yesrs 
had been subject to recurrent urethral discharges resulting from exercise. 
It is also uncontroverted that in the.early part of July, 1943, he was 
again so affiicted. The knowledge by the accused of-its venereal inception 

• or causation at that time was not shown ev~n after fulJ. credence is given 
to the conversation with the orderly concerning the procurement and usage 
of the •pills•., even though the accused may have thought he had become · 
infected. Suspicion is not knowledge and proof that the accused should 
have suspected that he had contracted the disease is not proof that ha 
knew that he had contracted it. The conflict in the medical testimony., 
wherein two experts testi!ied that as late as 20 July 1943 the accused 
had the disease and two experts testified that he did not, is considered 
aniply indicative of the fact that accused did not~ he was infected 
with it on 4 July 1943. There.fore, the evidence fails to establish beyond 
a reasonable doubt that the accused knew on 4 July 1943 that he had contracted 
the disease. This failure of proof is fatal to the findings of guilty of 
the Specification, Charge I, and of Charge I. 

7. The Specification, Charge II, asoerts that the accused at Camp 
Bowie, Texas, on or about 30 July 1943 with intent to deceive told the 
Executive Officer, 51st Armored Infantry, that •r did not tell Major 
Mahowald that I had taken sulfa drugs for. a few days and discharge stopped. 
I deny making that·statement•, which statement was lmown by the accused 
to be untrue. The accused's action is allegad to ho a violation of Arti
cle of War 95 concerning which the Manual for Courti.-Yartial in pertinent 
part says: 

-5-
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•Instances of violation of this article are: 

•Knowingly making a false official statement;** *a (M.C.M., 1928, 
par. 151) (See also CM 153702, Dig. Ops. 1912-1940, JAG, par. 
453 (20) ). 

The evidence concerning t4e violation alleged is somewhat confused 
:t,y the accused's extensive testimony relative to his contention that at 
the time the statements were ma1e, he ,vas referring to his self-medication 
and use of sulfa-drugs on prior occasions and that they were therefore 
correct. The explanation is adroit but, from the context of the conversa
tions, it appears unlikely that any of the parties to the convers~tion, 
including the accused, placed that interpretation upon his statemJnts. The 
testimony of the two officers that the statements were made is convincing 
and they were in the performance of their official duties at the time. 
That the statements belie a former statement of the accused to one of them 
is equally clear. The notes of the regimental sureeon taken at -the· time 
of the original statement, which was later falsely denied by the accused, 
unquestionably demonstrated that the accused told the regimental surgeon 
that he had administered self-medication by taking sulfa drugs in treat
ment of his present ailment. No reason existed and none was shown why 
the regimental surgeon would or did falsely record the accused's state~ents. 
These statement~ the accused on 30 July 1943 falsely denied•. Therefore, 
the prosecution introduced competent evidence to establish ever., element 
of the offense charged by the Specification, Charge II, ample to sustain 
the court•s findings of guilty of the Specification, Charge II, and of 
Charge II. 

8. The Specification, Charge III, alleges that the accused, after 
having been duly placed in arrest, on or about 31 July 1943 at C~ Bowie, 
Texas, broke his said arrest before he was set at liberty by proper 
auth9rity. The offense alleged is defined by the Manual for Courts-Martial 
as follows: 

· •The offense of breach of arrest is committed when the person 
in arrest infringes the limits set by orders, or by A.W. 69, and 
the intention or motive that actuated him is immaterial to the issue 
of guilt, though, of course, proof of inadvertance or bona fide 
mistake is admissible in extenuation. Innocence of the offense with 
respect to which an arrest or confinement may have been imposed is 
no~ a defense** *9 (M.C.M., 1928, par. 139!). 

'l'he evidence is uncontrad.icted that the accused was placed in arrest 
and confined within certain limits, that the accused an-d all other officers 
of the organization were informed of the arrest and the restrictions in
cident thereto, and that the accused broke his said arrest as alleged. '.l.'he 
acts of the accused in breaking the arrest were minor, al.most to the point 
of. triviality, but the offense was nevertheless committed, although trial 

-6-
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therefor might well have been omitted in view of 'trial for the other more 
serious offenses. However, the evidence adduced by the prosecution was 
conclusive and, in addition, the facts proved thereby were admitted by 
the accused. Consequently, the evidence establishes the commission by the 
accused of every element of the offense charged and it is ample to sustain 
the court's findings of guilty of the Specification, Charge III, and of 
Charge III. 

9. The accused is about· 24 years ·old. War Department records show 
enlisted service in the 105th Infantry, New York National Guard, from 29 
November 1937 to 9 January 1939 when he was honorably discharged, further 
enlisted service from 23 September 1940 to 21 November 1942 when he was 
honorably discharged as a staff sergeant to accept commission a8 a second 
lieutenant, and extended active duty as second lieutenant from the latter 
date. 

10. The court was legally const,ituted. For the reasons stated the 
Board of Revie~ is of the opinion the record of trial is legally' 
insufficient to support the findings of guilty of Charge I and its Speci
fication; legally sufficient to support the findings of guilty of the 
Specifications, Charge II and Charge III, and of Charge II and Charge 
III. Dismissal is authorized upon conviction of violation of Article 
of War 69 and is mandatory upon conviction of violation of Article of 
war 95. 

k~b~. , Judge Advocate 

~ £~Judge Advocate 

, Judge Advocate 
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SPJGN 
CM 240324 

1st Ind. 

War Department, J.A.G.O., 1- OCT 1943 - To the Secretary of War. 

1. Herrnth tran3Illitted for the ~ction of the President ara 
the record or trial and- the opinion of the Board of Review in the 
case or Sec?nd Lieutenant Frank R. Hebert (0-101,4167), 51st Armored 
Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trl.al is legally insufficient to support the findings of 
guilty of Charge I and its Specification, legally sufficient to 
8Upport the remaining findings and the sentence and to warrant con
firmation thereof. I recommend that the sentence be confirmed but 
commuted to a fine of $50 per month for three months, and that the 
sentence as thus modified be ordered executed. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a- fonn of 
Executive action designed to carry into effect the foregoing recom
mendation should such action meet w.1.th approval. 

Myron C. Cramer, 
Major General, 

The Judge Advocate General. 

J·Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. of let. for 

si.g. Sec. of War. 
Incl 3 - Form of Executive 

action. 

(Ff?dings of guilt7 of Charge I and its Specification disapproved. 
Sentence confirmed but commuted to fine of $50 per month for 
three months. G.c.v.o. 322, 25 Oct 1943) 

- 8 -
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In the Qf'fice of '!'he Judge Ad7oe&te General 
Washington,n.c. 
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SPJGH 
CM 240J29 2 9 SEP 1943 

UNITED STATES ) NEWFOUNDLAND BASE COMMAND 
) 

v. ) Trial b7 G.c.M., convened . 

Privates SAMUEL V. KINGSTON 
(31016559) and WALDO CURTIS 

) 
) 
) 

at APO No. 863, c/o Post
master, New York City', 17 
July 1943. Dishonorable 

(39091494), 309th Station 
Hospital, A.PO No. 863. 

) 
) 
) 

discharge as to eachJ con
finement for two (2) yeara 
a.a to Kingston, and for 

) four (4) years aa to Curtia. 
) Disciplinary Barracka. 

HOLDIMJ by the BOARD. OF REVIER 
HILL, DRIVER and LOTTERHCS, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the soldiers named above. 

2•. Accused were tried upon the follCM'ing Charge and Speoiticationa 

CHARGEa Violation of the 93rd .Article of War. 

Specificationa In that Pvt Samuel V. Kingston, 309th Station 
Hospital, and Pvt Waldo Curtis, 309th Station Hospital,· 
acting jointly and·inpurauanee or a common intent,·did, 
at APO #863 u.s. A,r,rq, c/o Postmaster Nn York Cit7, on 
or. about Decanber 26, 1942, commit the crime or sodoiey, 
by felonious]Jr and against the order of nature having 
carnal connection with each other in the following manner, 
to wita by pyt Kingston having hie penis 1n the mouth of 
Pvt Curtis. 

They pleaded not guilty' to and were found gullty' of the Charge and Speci
fication. They were sentenced to dishonorable disc~ge and forfeiture 

, of all·"pay allowances due and to become due" as to each ot them,· and 
to confinement at hard labor, acC1lSed Kingston far two 7eara,-.and. accused 
Curtis for i'our years. The reviewing authorit)" 49_to each accued, ap
proved the sente~e and designated the United States DiscipllnarJr :ear-. 
racks, Fort "Levemrorth", Kansas, as the place ·of confinement. 'lb• record 
of. trial.-· forwarded far action under .Article ot war soi. 
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3. The evidence for-the prosecution shows that at an ~disclosed 
time both accused were brought to the hospital on orders of their detach
~~nt commander for medical observation. Captain Herbert S. Sharlin, 
Medical Corps, examined accused, individually and together, and reached 
his diagnosis of sexual perversion in both cases •by statements of the 
patients in the hospital• plus an.i.~pression reached by him •as a 
physician during examination. regarding behavior and attitude•. During· 
the examination, both accused admitted •these associations of sexual 
perversion• and admitted •having indulged in the act of sodomy•, the defini
tion of which according tq Captain Sharlin •covers all sex relations of 
a homo-sexual nature•. One of the accused •did admit i;olunta.rily• after 
Captain Sharlin had told him •this was a medical examination• and led him 
to believe •everything was in medical confidence• (R. 6-7, 11-12). 

Captain John B. Howell, Hedical Corps, and First Ueutenant Emil 
Karp were members of a boa.rd of three officers that investigated both. 
accused, who were alleged to have •indulged in Sodomy•, to determine 
whethe~ they should be released from the.Army under Section VIII. Dur-
ing the investigation at·an undisclosed time, both accused were -Warned 
of their rights under the 24th AVfW and both were present at the same time 
while they w~re questioned. An admission was obtained from one or both 
of accused that ti sodomy had been connnitted.•. According to Lieutenant· 
Karp, one of accused stated that accused Curtis placed his penis in the 
mouth of accused Kingston, who at the same time placed his penis in the 
mouth of accused Curtis, and that on another occasion accused Kingston 
put his penis in the mouth of accused Curtis and at the·same time mas-· 
turbated accused Curtis. According to Captain Howell, accused Kingston 
testified that he had seen accused Curtis commit sodomy on a man, that he 
had been approached by accused Curtis, and that he knew of no one else who 
had been approached by accused Curtis. Later in the hearing accused 
Kineston made a 5'Worn statement that accused Curtis approached him twice 
successfully and twice unsuccessfully. In the hearing both testified that 
acc~sed Curtis had placed the penis of accused Kingston in his mouth on 
two occasions. Accused Curtis w.J.s heard first and remained silent. Then, 
before accused Kingston was heard, Captain Howell mentioned to accused 
Curtis •that if he received a medical discharge for this, he would be 
much better off than being convicted• by a court-martial, and tnat he 
would be better off to tell what had happened, rather than face a court
martial. The i;estimony of accused Curtis_in the presence of accused 
Kingston •mentioned• that they had •conunitted the act describedtt. Ac-
cuc:ed Kingston 11mentioned11 that accused Curtis had "'approached him in a 
sexual manner, successfully•. The result of the investigation was that 
accused •be discharged under Section VIII1'. 'i'he accused had worked together 
in the hospital (R. 7, 9-10, 12). ' 

- 2 -
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4. Captain Sharlin, recalled by the defense, expressed the 
opinion that accused Viera •no:nnal individuals - that they knew right 
from wrong•, and were sexual perverts (R. 14-15). 

Both accused elected to remain silent (R. 16). 

· 5•. Captain Sharlin, recalled by the court, testified that the 
alleged offense was firs~ brought to his attention about 5 IJay, when 
the accused were ordered to the hospital for observation. The approxi
mate date on which •one of the accused11 said he had corrunitted sodomy 
was sometime in December 1942 (R. 16-17). 

On°request of the court, sworn statements made later in May by both 
accused before.the Board of Officers, were read. These statements were 
substantially as follows, Accused ~urtis stated that he and accused 
Kingston worked together in the laboratory at the hospital; that on 26 
December 1942, in the laboratory, accused Kingston pla.ced the penis of 
accused Curtis in his mouth and after that accused Curtis placed the penis 
of accused Kingston in his mouth; that on another occasion these acts were 
duplicated; that on another occasion accused Curtis placed the penis of 
accused Kingston in his.mouth while the latter masturbated accused Curtis; 
and that this occurred over a period of from three weeks to one month. 
Accused Kingston stated that on 26 December 1942 accused Curtis made 
advances of a sexual nature on him in the laboratory; that he (Kingston) 
was too drunk at the time to know what he was doing; and that on. two other 
occasions a~c~sed Curtis approached him in the sarne manner successfully, 
while accused Kingston was under the influence of liquor, and on two occa
sions approached him unsuccessfully. He stated further that about 16 
April 1943 accused Curtis •blew his top", was sent to the hospital for 
observation, and was later reassigned to the laboratory; and that he 
(Kingston) then made request that accused Curtis not be placed in the . 
laboratory and reported the actions of accused Curtis. Accused Kingston 

~ ~tated also th~t he had seen accused Curtis place the penis of a man in, 
his mouth, three times, in the laboratory (R. 18; Certificate of Additions 
1-4). , 

6. The evidence shows that the accused worked together in the 
hospital~ About 5 May 1943 both accused were examined by Captain Sharlin, 
a medical officer, who concluded that they were sexual perverts. In 
statements to Captain Sharlin, they admitted associations of sexual 
perversion. Later in May, a Section VIII Board was convened. Both ac
cused made sworn statements before the board in the presence of each 
other. Accused Curtis stated that on 26 December 1942 in the laboratory 
and Qll two other occasions near that date, he and accused Kingston had 
connnitted the ~t of sodomy as alleged, that is, accused Curtis placed the 
penis of accused Kingston in his mouth. Accused Kingston made a statement 

- 3 -
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which, although less specific, was substantially the same as tnat of ac-' 
cused Curtis. 

The only evidence that the offense was committed is contained in 
the statements of the two accused. Each statement was obviously hearsay 
and inadmissible as against the accused other than the one who made it. 
If it be assumed that because such statement was made in the presence of 
the other accused, and not denied, it would amount to a tacit admission 
of the facts by him, it would then merely become an addition to the con
fession separately made. As against the accused who made it, each state
ment was clearly a confession. But the conviction in each case cannot be 
sustained by the confession because there is no other evidence of any
sort which tends to prove that an offense was committed. 

An accused cannot legally be convicted upon his unsupported con
fession. There must be, in the record, other direct or circumstantial 
evidence that the offense charged probably has been committed (MCM 1928, 
par. 114!). The general rule which has been stated and applied by the 
Board of Review in numerous cases is that while the corpus delicti 
need not be proved aliunde the confession beyond a reasonable doubt or 
by a preponderance of the evidence or at all, nevertheless some evi-
dence must be produced to corroborate the confession and such evidence 
must touch the corpus delicti (CM 202213 Mallon; CM 220604 Antrobus; 
CM 237225 Chesson; and CM 237450 &)• In C'.J 193828 Morande and Mingo, 
the Board quoted with approval the following language from Daeche v. 
United States (CCA 2nd) 250 Federcy. 566: •The corroboration must touch 
the corpus delicti in the sense of the injury against whose occUITence the 
law is directed; in this case, an agreement to attack or set upon a 
vessel•. (CM 239085, Jones). 

In view of the conclusions stated above, it is not necessary to 
consider the question whether, under the circumstances shown, the admis
sions and confessions of accused were voluntarily made. 

7. For the reasons stated the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty and the 
sentence as to each accused. 

Judge Advocate 

-4-
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SPJGH 
CM 240329 

1st Ind. 
3 0 SEP 1943 

War Department, J.A.G.O., - To the Commanding General, 
Newfoundland Base Command, APO No. 862, c/o Postmaster, New York City. 

1. In the case of Privates Samuel v. Kingston (31016559) am p 

Waldo Curtis (39091494), 309th Station Hospital, APO No. 863, I concur 
in the foregoinL holding of the Board of Review, and, for the reasons 
therein stated, recommend that the findings of guilty and the sentence 
as to each be disapproved. You are advised that the action of the 
Board of Review a.nd the Assistant Judge Advocate General is taken under 
the provisions of Article of War 5~, and Executive Order 9363 dated 
July 23, 1943, and in accordance with note 4 following that article 
{lliCM, 1928, p. 216), and that under the further provisions of that 
article the record of trial is herewith returned to you for a rehear
in~ or such other action as you may deem proper. 

2. When copies of the published order in this case are forwarded 
to this office together with the record of trial, they should be ac
companied by the foregoing holding and this indorsement, except that in 
the. event a rehearing is directed the foregoing holding and this indorse
ment should be returned alone and the disposition of the record of trial 
and the publication of the general court-martial order in the ease shall 
follow the provisions of paragraph 89, Manual for Courts-Mart~.al, 1928. 
For convenience of reference and to facilitate attaching copies of the 
published order to the record in this case, please place the file number 
of the record in brackets at the end of.the published order, as follows, 

(CM 240329). 

;;;r Li- - 43 AM T. H. Green, 
Brigadier General, u. s. Arnry, 

Assiste.nt Judge Advocate General, 
'w .~ ...,•.'') ·_ 1 Incl.- In charge of .Military Justice•·• r ·._1,\. .Record of trial.:, 

' ..:A.,~. -. 
• ·~ ' ... 

o= ....
·• . :......... 

-s-
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WAR DJ.!l'ARTi,iENT (3.3)
Al'rrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGH 
CM 240347 

U N I T E D S T A T E S ) FIRST AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) Langley Field, Virginia, 

First Lieutenant HOMER A. ) 23. August 1943. Dismissal. 
BE0EROSKY (0-560632), ) 
Army of the United States. ) 

------ . -----------
OPINION of the BOARD OF REVI~1f 

HILL, DRIVER and LOTTEFBOS, Judge Advoca~es 
--------·---

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

GP.AF.GE Ii Violation of the 61st Article of war. 

Specification; In that 1st Lt. Homer A. Beserosky, A.c., did, 
without proper leave, absent himself from his organization at 
Langley Field; Virginia, from ab.out 22 Uay 1943 to about 17 
June 1943. 

CHARGE II: Violation of the 95th Article ofYvar. 

Specification 1: In that 1st Lt. Homer A. Beserosky, A.G., 3rd 
•. Sea Search Attack Squadron (H), 1st Sea Search Attack Group 

(M), having ordered the National Bank of Fort Sam Houston 
at San Antonio, San Antonio, Texas, to withhold payment on 
all checks drawn on his account from and after 4 11.ay 1943, 
did at Langley Field, Vir1:;inia, on or about 10 }.!ay 1943, with 
intent to defraud, wrongfully make and utter to the Langley 
Field Exchange a certain check in words and figures as 
follows, to wit: 

http:GP.AF.GE
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San Antonio, Texas, 5/10 1943 No. 176 

NA'rIONAL BANK OF FORT SAM HOUSTON 
at San Antonio 

Pay to the 
order of~~~-c.AS___H__~~~~~~~~ $50.00 

___F__IF__"TY------==------_-_._-_-_-_--_-_o_o/....1_oo______ roLLA.RS 

HOMRR A. BESEROSKY 
1st Lt. A.C. 

then well knowing that the.said check would not be.honored 
by the said National Bank of Fort Sam Houstc:,n at S$l1 Antonio, 
and by means thereof did fraudulently obtain from the said 
Langley Field Exchange the sum of $50.00. 

Specification 2: Same form as Specification l; but alleging 
· check dated 17 May 1943, for $50, made and uttered to 

LangleJ Field Exchange, at Langley Field, Virginia, and 
the.fraudulent obtaining of $50. 

Specification 3: Same form as Specification 1; but alleging 
check dated 29 May 1943, for $50, made and ut.tered to 
Prever Trading Company, Incorporated, at New.York; New 
York, and the fraudulent obtaining of $50. 

,Specification 4: Same form as Specification l; but alleging 
check dated 31 May 1943, f~r $100, made and uttered to 
Prever Trading Company, Incorporated, at.New York, New 
York, and the fraudulent obtaining of $100 • 

•Specification 51 Same form as Specification l; but alleging 
check dated 12 1!ay 1943, for t,150. 50, made and tittered 
to First Lieutenant A. J. Cory, at Langley Field, Virginia, 
with intent to deceive, in payment of an obligation owed. 

'Specification 61 Same form as Specification l; but alleging 
check dated 27 May 1943, for $25, made and uttered to 
Mitchel Field l:i::X:change~ at Mitchel Fieid, New York, 
and the fraudulent obtaining of $25.· · 

Specification ?1 Same fonn as Specification l; but alleging 
check dated 27 Hay 1943, for MO, made .and uttered to 
}tltchel Field Agency of the Second National Bank and· 
'!'rust Company, Hempstead, New York, at Mitchel Field, · 
New York, and the fraudulent obtaining of ~i50. 

- 2 -
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Specification 8: Same form as Specification l; but alleging 
check dated 29 May 1943, for t50, made and uttered to 
Mitchel Field Agency of the Second National Bank and Trust 
Company, .Hempstead, Ne= York, at ill.tchel Field, New York, 
and the fraudulent obtaining of $50. 

Specification 9: Same form as Specification 1; but alleging 
check dated 29 May, 1943, for $25,· made and uttered to 
Mitchel Field Exchange, at Mitchel Field, New York, and 
the ·fraudulent obtaining of $25. · 

Specification 10: Same form as Specification l;' but alleging 
check dated 1 June 1943, for $25, made and uttered to 
Mitchel Field Exchange, at Mitchel Field, New York, and 
the fraudulent obtaining of $25. · 

Specification 11: In that 1st Lt. Homer A. Beser.osky, A. c., 
3rd Sea Search Attack Squadron (H), 1st Sea Search Attack 
Group (M), did, at Mitchel Field, New York, on or about 
1 June 1943, with intent to defraud, wrongfully and unlaw
fully make and utter to the Mitchel Field Agency of the 
Second National Bank and Trust Company, Hempstead, New 
York.,__ a certain check in words and figures as follows, to 
wit: 

To MERCHANTS NATIONAL BANK 
Name of Bank CUSTOMER'S CHECK 

.Name of Branch DATE 6/1 l 9Q. 

HAMPTON, VIRGINIA 
Bank Addres~ (City and State) 

Pay: to the 
, Order of___r._,A_S..;;.H'--___________$125. 00 

ONE HUND?.ED 'filliKTY FIVE------00/100 OOLLARS 
I hereby represent that the amount drawn for in this.check 
is on deposit to rrry credit in the above named institution 
free from any claims and I hereby guarantee payment of this 
check and agree not to stop payment of same. If, for any 
reason this check is not paid when properly presented, and 
placed in the hands of an attorney for collection, I hereby 
agree that tl0.00 and 10 per cent may be added for attorney's 
fees and such other costs as the court may !llow 

- 3 -

I 

http:HUND?.ED


(36) 

sign 
here HOMER A BESEROSKY 

1st Lt. A. C. 
Address 0-560632 

in payment o!_·~--~--
telephone__~~~~~~~~ 

and by means thereo.f did fraudulently obtain from the 
Mitchel Field Agency ofJthe Second National Bank and Trust 
Company, Hempstead, ~ew York,-~lve (12) travelers cheques 
numbered I5-l28-048 to X5-128-059 of the value of about 
$120.90 and cash in the amount or $4.10., he.,· the said 1st. 
Lt. Homer .A..· Beserosky tqen well knowing that. he did not 
have. and not intending _that he should have sufficient .f~ds 
in the Merc.hants National Bank. or Hampton, Virginia; .!or the 
payment. or 'said check. . 

. . ' 
Speci!ication ,121 . Same form as Speci.fieation ll; but alleging 

· · . check dated 2 June· 1943, .for $25, to the order or and made 
. and uttered to Henry Hudson Hotel, at New York City, New 

York.,- and the fraudulen~ obtaining.of $25. 

He pleaded guilty to Charge I and.the Speci.fication there~der., and 
not, guilty to -Charge II and the Speci.fice.tions thez:eunder. He was 
.found guilty .of all.Charges and Speci.rications. He was sentenced to
be .•dismissed .from the Service•. · The reviewing authority approved the 

. sentence and forwarded the record of tri1u: for action under the 48th 
~~~~- ' 

· 3. The evidence for ~e prosecution is substantially as followsa 

~·. The morning report o.f 3rd Sea Search.Attack Squadron (Ex.l)., 
to which accused belonged, shQYJed him from duty td absent without leave 

- -as o! .22 May 1943., and from absent without leave. to arrest in hospital 
as· o.f 17 June 1943. ~aptain Frederick A. V. Hartbrodt., commanding the 
squadron from 2 June., knew from personal observation that the mbrning 
report entries mentioned above were correct (R. 6-6b). 

. £• It was stipulated (Ex. 2) · that o~ 4 May 1943 a telegram , 
prepared by accused was sent at his request by Western Union to 

.National Bank of Fort Sam Houston, as fsllows: -arwrTHHOLD PAD1ENT CHECKS 
OF THIS DEPOSrrOR UNTIL NOTIFIED LT. H. A. BESEROSKY". It was also 
stipulated (Ex. 3) that the cashier of that bank would testify that on 
4 May 1943 he received the telegram, that pursuant thereto payment was 
stopped on al.l checks set forth :1,n Specifications 1-10, Charge II, and 
that the bank balance o!. accused was $56. 50 from 21 May to 8 June 1943, and 

.. $131.50 from 8 June to 17 June 1943. It was further stipulated (Ex. 4) 

-4-
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that the checks alleged in Specifications 1-12, Charge II were executed 
and delivered by accused, and that present value was received therefor, 
except that the checks alleged in Specifications 2 and 5, Charge II were 
for prior consideration; that photostatic copies (Exs. 8-19) presented 
were true photostatic copies of the checks rc.f~rred to; and that the 
holders of all of the checks were paid in full· on or between 3 July and 
8 July 1943. The records of Merchants National· Bank, Hampton, Virginia 
(Elcs. 5-7) showed that from 14 May to 14.June 1943 accused had a balance 
ot $4.85 in that bank, that there were no deposits during that period, 
and that a check drawn by accused for ta25 ·was presented on 5 June and 
another for $25 was pr_esented on 8 June 1943, _by the Federal Reserve 
Bank of Richmond, and both returned because of insufficient funds. 
Government pay checks for .deposit usually ca.~e in about the last day of 
the month, or the firs·t ~day of the next month. If a Government pay 
check for $150 had aITived at the usual time there would have been 
enough money in the,a.ccount of accused to cover his checks prawn on 
Merchants National Bank (R. 6b-6f). / . 

On 10 May 1943 1Jrs. Jayne F. Ishom, cashier at Langley Field 
Exchange, cashed a $50 check for accused (Ex. 8). On 17 May she tele-

·phoned accused.to come and pay three bad checks aggregating $130 (not 
involved). Later that day accused delivered to Miss Jacqueline Cronau, 
assistant cashier, $80 in cash and a check for $50 (Ex. 9), in return 
for which she delivered to him t.vo ~~50 checks and one $.30 check which 
had prsvicusly been returned. Miss Cronau asked whether the $50 check 
(Ex. 9) would go through all right, and accused replied that it would 
and that his. account was open. The check of 10 May was returned on 25 
May, and t.~e check of 17 May on 1 June, both marked •Payment Stopped•. 
The checks were subsequently paid on 7 July by the father of accused 
(R • .6f-~, 6k-6p). 

On 12 May 1943 Captain A. J. Cory, then a first lieutenant, had 
a conversation with accused about two checks aggregating $1,0 which had 
been returned because of insufficient funds. Accused then gave Captain 
Cory a check for $150.50 (Ex. 12) in place of the other checks and to 
cover bank charges of fifty cents. The check for $150.50 was deposited, 
and later returned, marked ~Payment stopped• and •Not sufficient funds•. 
In the first part of July it was paid by check of the father_of accused 
(R. 6q-6u). . 

. 4. The evidence for the defense ~hows that on 20 May 1943, ac
cused filed a pay voucher (Def. Ex. A) for that month, whereby the net 
balance of $152.87 would be placed to his credit with Mercp.ants 
National Bank, Hampton, Virginia. Ordinarily the money would have been 
sent to the bank on the last day of the roonth, but Major ~arren Shea, 
the disbursing officer, learned that accused had been absent without 
leave, and for that reason did not send the check. The voucher was for 
the lllhole month of May, and accuse,:;, was only entitled to pay from 1 May 
to 21 M~y (~. 6z-6ab). 

- 5 -
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Major Leo J. Foster, Jr., who was conunanding officer of .3rd 
Sea Search Attack Squadron for about six months and knew accused for about 
13 months, observed that accused performed his work while on duty in an 
excellent or·possibly superior manner. Notwithstanding the charges against 
accused, and assuming that t.ri.e actions would not be repeated, Major Fost~r 
would want accused as a member of his squadron. Major Paul A. Stears, 
Group Intelligence Officer, who had known accused since 6 August 1942, 
characterized the performance of duty of acc_used a:s excel:)..ant, and would 
want accused as a membeF of S-2 in the group in spite of the charges. The 
general reputation of accused for honesty and integrity was excellent. 
Shortly after accused was returned to Langley Field, he stated to Major 
Stears with reference to payment of the checks tnat •everything would be 
taken care off!. Captain Virgil M. Schwarm; under whom accused served as 
an assistant S-2, considered accused as a very conscientious, capable and 
efficient officer, knew his reputation to be above reproach,/ a.'ld would 
like to have accused as his assistant again. Colonel William c. Dolan, 
commanding 1st Sea Search Attack Group, had known accused since the organ
ization was activated in June 1942. Prior to •this occasion• he rated 
accused as excellent and t,he work of accused was above averaee. The 
rep\ltation of accused for truth and veracity was very good. Colonel 
Dolan considered that accused had absented himself without leave because he 
did not have nerve enough to face his friends when he owed them money, 
and with his knowledge of the facts Colonel Dolan still wanted accused as 
a member of hi·s organization. After •it happene_d• accused came to Colonel 
Dolan and stated that his father would •pay the money ·up• and accused would 
repay his father by allotment (R. 6ac-6ah, 6aj-6am; Def. Eic, B). 

The accused elected to remain silent (R. 6am). 

5, a, As to Charge I the evidence shows and the pleas of guilty 
admit that accused was absent without leave from 22 1Aay to 17 June 1943, 

b ~ As to Specifications 1-10, Charge H, the evidence and 
stipulations show that on 4 May 1943 accused telegraphed National Bank 
of Fort Sam Houston to withhold payment of·checks of accused until noti
fied, and that the bank honored t.r1e instruction by .stopping payment of · 
the 10 checks involved. Subsequent to the date of the tele~ram, accused 
executed and delivered checks. as alleged, and received present value 
therefor, except that in two instances (Specs. 2 and 5) he took up other 
checks. The checks so execute·d by accused were as follows: 10 l1ay 1943, 
Ci50 (Sr~~. l); 17 May, ~50 (Spec. 2); 29 May, ~~50 (Spec. 3); .31 I.ray, ~?100 
(Spec. 4); 12 1.~ay, $150. 50 (Spec. 5); 27 May, t25 (Spec. 6); 27 May, .$50 
(Spec. 7); 29 ~,fay, t.50 (Spec. 8); 29 May, t25 (Spec. 9); and l June, $25 
(Spec. 10). From 21 May to 8 June 1943 the balance of accused in National 
Bank of Fort Sam Houston was ,:56. 50, · 
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The act or accused in ex~cuting and delivering these checks, when 
he knew that he had instructed the bank not to pay them, was as wrong-
ful and dishono:r;able as if he had drawn checks upon a bank in which he 
had no aicount, or upon an account in which he had insufficient funds. 
In either case the etfect is to pass an instrument as one which will be 
paid upon presentation, when the person uttering it knows that it will not 
be paid. In fact, accused drew and uttered seven or the checks for a 
tota1 amount o~ $.325 after 21 May when he had only $56.50 in his account. 

£• As to Specifications 11-12, Charge II, the evidence and 
stipulations show that accused filed a pay voucher on 20 May 194.3 by 
which the net balance of his pay for that month, in the amount ot 
$152.87, would be deposited to his credit in Mercha.nt'S National Bank, 
Hampton,'Virginia; that accused was absent without leave from 22 May; 

. that as a result none or his pay was deposited in the bank; that from 
14 May to 14 J~e his bank balance was $4.85; and that he executed lµld · 

· delivered t~o checks as alleged and received present value therefor. 'I'he 
checks were as follows: 1 June 194.3, $125 (Spec. 11), and 2 June, $25 
(Spec. 12). 

The fact that accused would have had sufficient money in the bank 
to cover the checks if he had not absented himself from duty without 
leave, is not a valid defense. He was charged with knowledge of the 
fact that no pa:;r_ would accrue during his "!'I'origful and unauthorized absence 
(par. 3!, AR 35-1420, 15 December 1939). At the time when he drew and 
uttered the checks there was not sufficient money in his account to pay 
them, and he had no basis for a genuine belief that there would be. 

£• The drawing and uttering of checks under th~ conditions 
shown was fraudulent and dishonest. The evidence clearly warrants the 
conclusion that in each instance (Spec. 1-12) accused knew that the check 
would not be paid on presentation at the bank and that he inten~ed to 
deceive and defraud the persons to whom the checks were delivered. The 

....Manual for Courts-Martial, in stating instances of violation of the 
95th Article of. War, includes giving a check on a bank where the drawer 
knows or reasonably should know there are no funds to meet it,· and · 
without intending that the~ should be (:MCM, 1928, par. 151). In the 
opinion of the Board of Review the evidence sustains the findings of 
guilty of Charge II and its specifications, in·violation of the 95th 
Article of War•. 

·6. Consideration has been given to· the following papers addressed 
to the reviewing authority and attached to the record: recommendation
of clemency dated 31 August 1943, signed by all six members of the court; 
plea for_qlemehcy dated 30 August 1943, signed by defense·counsel, and 
supported by plea for. clemency by Captain Frederick A. v. Hartbrodt, 

-7-
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command:ing 3rd Sea Search Attack Squadron, affidavit by Captain A. J. 
Cory, and plea for clemency by Colonel William C. Dolan, commanding 
1st Sea Search Attack Group; and first indorsement by the trial judge 
advocate recommending clemency. 

7. The accused is 31 years of age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted service from 
18 August, 1941; appointed temporary second lieutenant, Army of the United 
States, from Officer Candidate School and active duty, 5 August 1942; 

. appointed first lieutenant, 23 March 1943. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of·tne opinion that the record of 
trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirmation of the sentence. Dismissal is 
authorized upon convictior. of a viola+.jun of the 61st Article of War, and 
mandatory upon convictton of a violation of the 95th Article of War. 

Judge Advocate . 
-----.-~------....,?,,_..._.~...,._----'_...____, Judge Advocate· 

~-~ Judge.Advocate 

- 8 -
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1st Incl. 

War Department, J.A.G.o., 9 OCT 1943 - To the Secretary of War. 

1. Herewith transnii tted for the action of tl:e President are the 
record of trial anct the opinion of the Boarc of Review in the case of 
First Lieutenant Homer A. Beserosky (0-560632), Army of the United 
States• 

.2. I concur in the opinion of the Board of Review that the record 
of trial is legally suffic1.ent to support the findings of guilty and 
the sentence, and. to warrant confirmation of the sentence. The ac
cused was absent without leav~ for a.bout 26 days (Spec., Chg. I), made 
and uttered with intent to defraud nine checks a.ggregatine in amount 
$425 (Specs. 1-4, 6-10, Chg. II) and with intent to deceive one check 
for ~;150.50 (S1--.ec. 5, Chg. II), all drawn on a bank which he had in
structed to stop payment on checks, and made and uttered with intent to 
defraud two checks aggregating $150, drawn on a bank in which he had 
insufficient funds (Specs. 11-12, Chg. II). I recommend that the sen
tence to dismissal be confirmed and· carried into execution. 

3. Consideration has been given to ~lemency reconunendations from 
the six members of the court, the squadron and group comma.ncli.ng offi
cers of accused, and the trial judge advocate, all addressed to the 
revie~ng a.uthori~v. A plea for clemency by accused through defense 
counsel and an affidavit of another officer have also been considered. 
In view of the nature of the offenses I believe that the sentence should · 
be executed. · 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of Execu
tive action carrying into effect the reconunendation made above. 

~ c::.. - ~--~....--...·~-

1wron C. Cramer, 
3 Incls. Major General, 

Incl.1-Record of trial. 
Incl.2-Dft.ltr. for sig. 

The Judge Advocat~ General. 

Sec. •Of war. 
Incl.J-ii'oJ;'lll of action. 

(Senterx:e confirmed but execution suspended •. G.C.M.O. 404, 22 lA!c 1943) 

• 
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-------------

:.!i.~{ D.c:PAP:fHENT 
Ar~y Service Forces 

In t.ie Office of The Judge Advo~ate General 
Washington, D. C. (43) 

SPJGN 
CIJ 240369 i 

· : · 7 ocr 1941 
.UNI'.i.'E2) S'l'ATES ) ANTILLES DEPAn'i'MENT 

) 
v. ) Trial by G.C.F., convened at 

First Lieutenant EJJ!fAf'J) 
) 
) 

APO. #851, c/o Posti;,aster, 
New York, N.Y., JO Aueust 

rr. F:;;;RGUSON ( 0-329681) ) 1943. Dismissal. 
51st Coast Artillery. ) 

OPI1HON of tr13 :~OAP.D OF REVIEW 
LIPSCOl.@, GOLDSN and SLEEPER, Judr;e Advocates 

1. '£he record of trial in tne case of the officer named above has 
been exa,tlned by t:1e Board of Review, and the Board submits this, its 
opinion, to 'i'he Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CB.ARGli: I: Violation of the 95th Article of War. 

Specification: In that 1st Lieutenant Edward W. Ferguson, 
51.st C.A., was, at the railroad station located about 
three-tenths-of a mile south of APO §845, c/o Post
master, New York, on or about June 29, 1943, in a public 
place, to wit, the said railroad station, drunk and 
disorderly while in uniform. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that 1st Lieutenant Edward w. Ferguson, 
51st C.A., was, at the officers club, APO 1/845; c/o 
Postmaster, New York, on or about Au.gust 8, 1943, 
drunk and disorderly. 

Specification 2: In that lst,Ueutenant Edward w. Ferguson, 
51st C.A., was, at the officers club, APO #845, c/o 
Postmaster, New York, on or about August 9, 1943, drunk 
and disorderly. 

-He pleaded nQt guilty to all Charges and Specifications. He was found 
guilty of both Charges and all Specifications except, in Specifications 
land 2, Charge II, the words; •and disorderl~, of the excepted words 



.... 
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4. The evidence for thd defense consists solely of the testimony 
of Captain.William Clark Merrill, Jr., who had known the accused for 
sixteen and a half months, serving in the same battery, although part of 
the time at a different station. Five of the enlisted men involved in 
the troop mqvement - •back to the States• - of 29 June 1943 had formerly 
served under the accused. During July and August 1943, the accused had 
no specific duties, being in arrest in quarters; however he was in charge 
of the rifle range in July, and that was a ~unny place (R. 39-40). 

5. The accused, to whom his rights as a witness had been explained, 
elected on the trial to remain silent. 

6. The Specification, Charge I,-alleges drunkenness and disorder in 
uniform in a public place, in violation of Article of war.95. The un-

,;, contradicted evidence established a public exhibition of drtlnken and dis- -
orderly conduct - in uniform, and in the presence of civilians and enlisted 
men, as well as·other officers - so grossly conspicuous as to be clearly 
unbecoming~ officer and a gentle~an. 

The drunkenness in uniform of which he was.found guilty in connection 
with SpecificatiorBl and 2, Charge II, is also established by competent and 
uncontradicted testb1ony. · 

7. The accused is 30 yearp of age. War Department records show that 
he was commissioned second lieutenant,. Coast Artillery Reserve, 10 June 
1935, promoted to first lieutenant 25 October 1938, with periods of active 
duty from 1 July 1935 to 31 December 1935, 15 April 1936 to 14 October 
,1936, 2 April 1937 to JO September 1939, and 18 April 1942 to date. 

8. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were conunitted during the trial. 
In the opinion of the.Board of Review the record of trial is legally suf
ficient to support the findings of guilty and the sentence and to warrant 
confirmation thereof. A sentence of dismissal is authorized upon con
vtction of a violatio'n of Article of War 96, and mandatory upon a conviction 
of a violation of Article of War 95. 

·~t~-~. Judge Advocate 

£~~~ Judge Advocate 

Judge Advocate 67~1-r-=· 
-3-
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SPJGN 
CII 2403&, 

1st Ind. 

War Department, J .A.G.o., 1 6 OCT 1943 -. To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and tre opinion of the Board of Review in the 
case of First Lieutenant Edward w. Ferguson (0-329681), 51st Coast 
Artillery. 

2. I concur in the opinion of the Board of Heview that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. I recolllJllend that 
the sentence of dismissal be confirrred and carried into execution. 

3. Inclosed are a draf't of a letter for your signature, trans~ 
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet 'With approval. 

lzyron C. Cramer, 
~jor General, 

The Juq;e Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Df't. of ltr. for 

sig. Sec. of -;;'ar. 
Incl 3 - Form of Executive 

action. 

(Sentence confinned. G.C.M.O. 364, 13 Nov 1943) 
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WAR DEPARTMENT 
Anrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. (47) 

SPJGN 
CM 240466 .i 9 ,.Sf.P 1943 

UN IT.ED ST ATES ) IV ARMORED CORPS 
) 

v. ) Trial by G.c.u., convened at 
) Camp Campbell, Kentucky,· 4 

First Lieutenant ALAN A. ) September 1943. Dim:u.ssal, 
AUSTEN (0-450788), 310th ) total forfeitures and confine
Signal Operation Battalion. ) ment for fiye (5) years.· 

) Disciplinary Barracks. 

OPINION of the BOARD OF P.EVIEN 
CRESSON, LIPSCOMB and SLEEPER, Judge Advocates 

1. The record of trial in the case of the officer named above has 
beert examined by the Board of Review and the Bo.ard submits this, its 
opinion., to The Judge Advocate General. 

2. The accused was tried,upon the following Charge and Specifica
tionsl 

CHARGls Violation of the 96th Article of War. 

Specification ls· In that First Lieutenant ALAN A. AUSTEN, 310th 
_Signal Operation Battalion, did, at Clarksville, Tennessee 
on or about 1 August 1943 attempt to commit sodomy by offer
ing and endeavoring to feloniously and against the.order of 
nature have carnal connec~ion with one Hugh Ford, a minor ' 
of the age of 11 years. · 

Specification 2: (Finding of not guilty). 

Specification 3: In that First Lieutenant ALAN A. AUSTEN, 310th 
Signal Operation Battalion, did, at Clarksville, Tennessee 
on or about the 1 August 1943, encourage and•cause one Hugh 
Ford., a minor of the age of 11 years, to fondle the private 
parts., to wit: the penis., of the said Lieutenant A.IAN A. 
AUSTEN. . 

He pleaded not guilty to the Charge and all Specifications. He was found 
not guilty of Specification 2 of the Charge; guilty of the remaining 
Specifications and of the Charge. He was sentenced to be dismissed the 
service., to forfeit all.pay and allowances due or to become due, and to be 
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· confined at hard labor at such place as the reviewing authority may 
direct, for five years. The reviewing authority approved the sentence, 
designated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, a.s the place of confinement, and forwarded the record of trial· 
for action under Article of War 48. 

3. The evidence for the prosecution shows that late in. June 1943, 
eleven-year old Hugh Ford, Jr. first met the accused, one day when the 
latter "was supposed to pick up some of the other boys to play ball•. 
Hugh went along and participated in the ball game, after which he went 
out with the accused •quite a few times•, the accused somet;i.rnes pe:rmitting 
him to sit in his lap and drive his car, always in the company of other 
bots, until one Saturday night, when, after, they had witnessed a picture 
show together, the accused took Hugh for a ride alone. •r was driving9, 
Hugh testified, •He was feeding'the gas. * * * Then I think he said let 
me drive now so I scouted over by tjle door and started to pull away but 
he started loosening rrry pants.• After unbuttoning his own pants, the 
accused took Hugh's hand and placed it over his (the accused's) penis, 
continuing to drive along the dark street.for a few minutes longer;· then 
he parked his car and proceeded, over the nonplused lad's verbal protes
tations, to canmit the act of sodomy per Hugh's anum, •scooting• up under 
him, as Hugh, with his pants off, leaned ovf!r on the front of the dash 
board. After the accused had achieved partial - and painful - penetra
tion, Hugh testified, •r sat on his lap with it in there. 'l'hen he started 
driving after he got i~ in and then he drove around.• (R. 6b-6h) 

• . I 

I+. The accused,· having been informed of his· rights and desiring to 
· make a sworn statement, testified under· oath that after the show, which 
he and Hugh witnessed together, · 

•I simply asked him if he wanted to ride around. He didn •t 
mind. We went out Madison Street and through that part of' town 
as ·s·oon as we got away from·the downtown section I let him sit up 
on rrry lap and steer the .car. I had tickled him, fondled him 
somewhat under the hips, around ·the ::tomach, on the knee so we 
stopped and I was going to show him how to shift gears and at 
that time when he saw me stop he sort of thought something was 
wror,ig so_ he leaned over to the side, on the seat and not on my 
lap any more. So I said 'Wh~t I s the matter, I was just going to 
show you how to shift gears.·• That seemed to pacify him so he slid 
over again and I showed him how to shift gears,·· the steering 
column type. Then he climbed back on rrry lap again and I drove 
around a little bit more * * *· By the time we drove back into 
town,*** he*** seemed a little anxious to get home because 
he was afraid his father would raise hell with him so when I 
stopped .the car he bounded off and ran for home. I didn, t think 
much about it except tbat, well, I didn't want· to see the kid 
g~t into trouble.• · 
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It •must have been pretty close to 093011 when he stopped the car for a 
few minutes on the Nashville Highway to show Hugh how to shift gears. He 
did not want to stop,rignt on tne highway, so turned off into a little 
place some 10 or 15 feet off the highway. His lights may have been off. 
•r, my own personal. driving habits•, he explained, •r never step on the 
starter with the lights on. It's an additional drain on the battery•. He 
denied al.lowing or. causing Hugh Ford to play with his penis, or attempting 
to.place his penis in Hugh Ford's rectum (R. 6ff-6gg, 6ll-6n.~, 6oo). 

He admitted •a habit of playing with boys, of doing thines that 
clearly weren't right such as stroking them, being somewhat affectionate•, 
understanding that •these things were not just rightn; but denied perinit
ting himself at any time.to go any further than that. •I have known and 
played with boys•, he testified -

•ever since I was in high school, when I was connected with the scouts 
and the boys got a great deal. of pleasure out of associatine with 
me. I coached teams and things like that. Sometimes I played 
favorites. * * * I was well aware of everything that could happen, 
that is, .all the various crimes and so forth that are committed in 
connection with children and al.though I was perhaps a little weak 
on certain lines I was al.ways intelligent enough to know that there 
were certain things I couldn't do and get away with. Not that I 
had any particular desire to do that al.though I admit I had a 
curiousity about certain things. I knew there were certain points 
beyond which I could go and if I did it would mean prison.· I 
know what sodomy is, what the charges·are and the penalty so that 
I was fully aware of what the consequences are by those actions but 
I was al.so intelligent enough to realize that I just couldn 1t do 
that sort of thing and expect to get away with it. I always managed 
to draw the line somewhere. I have had people tell me jokingly 
asking what I was playing around with these boys for -so I knew.it 
must appear that way and I even know myself that probably it would 
be better for me if I didn't fool aro:md with them "at all. * * * 
As I say, a lot of times my affection for them, for certain ones, 
probably carried me somewhat beyond what you would say, normal bounds 
or where friends could go. Beyond that I deny anything about sod-
omy and so on. That I couldn't do becaus~ I know it is not right 
and I know that it is a crime• (R. 6ii-6jj). 

' He expressed the belief at the trial on 4 September, that Hugh 
Ford •is now firmly convinced of something that has happened a good two 
months ago rather than August 1 as is specified•, and ~that after so 
long a time he certainly must be a-little hazy about what actually did 
take place especially since he mentioned at the time he wasn't sure 
anyway• ( R. 6kk) • 
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5. Specifications 1 and 3, of which the accused was found guilty, 
allege attempted sodomy with Hugh Ford, a minor 11 years of age, and 
encouraging and causing the same minor to fondle his penis. Hugh's 
qualifications as a witness wore clearly established; and his testimony 
appears straightforvtard and consistent, particularly in the light of the 
accused's own testimony, which not only corroborates Hush 1s to a point 
just short of admitting the offenses charged, but discloses abnormal traits 
and tendencies adding great plausibility to the boy's story. ·rhe attempt "" 
alleged in the first Specification is included in the completeci. offense 
to which the boy te:;;tified. Both it and the offense described in Specifica
tion 3 involve conduct of a nature to bring discredit upon the military 
service. Each Specification alleges that the offense described therein 
was cormn.itted •on or about l August 1943•. r;'1lile the record merely 
esta.bllsnes com:nission subsequent to l July 1943, the accused•s own 
testimony clearly indicates tnat these Specifications, as dra.-.'ll, afforded 
him full and complete notice of the particular offenses with which he 
was charged. 

•There is no defined construction to be placed upon the 
words ron or about I as used 1n the allegation of time in 
a specifica:tion• (A.p. 4g, p·. 237, M.C.M., 1928). 

0•'£he time of the commission of an offense is immaterial 
so long as it is laid within the statute of limitations• 
(CM 130989 (1919) ) • 

• •The determining question in each case is whether the 
accused had sufficient notice of the offense with which he 
is charged• (CM 120017 (1918)). 

It thus appears that there is no material variance in the time of 
the.commission of the offenses as alleged in Specifications 1 and J and 
as established by the proof. In point of time, as well as all other.partic
ulars, the evidence is sufficient to support -the findings of guilty of 
these Specifications. 

6. War Department records show that the accused is 32 years of age 
with enlisted service from JO December 1929 to 14 November 1936 and from 
2S ).(arch 1941 to 30 September 1941, when he was honorably discharged for 
~ convenience of the Government and appointed, temporarily, second 
lieutenant, A.U.S.; also temporary promotion to fi~st lieutenant 20 June 
1942. 
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?. The court was properly constituted. No errors· injuriously 
a.ffecting·the substantial rights of the accused were committed during the 
trial. In.the opinion of the Board of Review the record of trial.is 
legally sufficient to support the findings of guilty and the sentence, and 
to warrant confirmation thereof. ·Dismissal is authorized upon conviction 
of violation of Article of \far 96. 

~,(b,~ Judge Advocate 

fl& ?.~ Judge Advocate 

~.,;.$re~ , Judge Advocate 

- 5 -
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1st !pd•. 

War Department,· J.A.G.o •., - To the Secretary· o.r i'iar. 

1. Herewith transntl..tted for the action of the President are · · 
the. record o.r trial and the opinion of the Board. of Review in the 
case of First Lieutenant Alan A. Austen (0-450788), 310th S;i.gnal 
·9Per?tion Battalion. · 

2. °I COX)Cur in the Opinion o.f the Board o.f Review that the 
record of trial is legally sufficient to support the findings and 
sentence· and to warrant confirtnation thereof. , Since. this case -v;as 
originally submitted to you, it has been reconsidered in the light of 
the policy concerning homosexuals promulgated in Restricted War De
partment qircular 113, · .3 January 1944• ·The.facts show that the 
accusea gained the confidence or an ll year old boy and then at
tempted to commit sodomy upon him, and encouraged and caused the 
ll year old boy to fondJ.e the accused's private parts. These facts show 
that the offense is a.if aggravated one commttted upon a minor, and that 
the case comes, therefore, within that provision of the policy referred 
to which directs trial by court-martial in cases involving a minor. 
Accordingly, I rec.ommend that the sentence be confirmed and ...carried 
into execution. 

· 3. Inclosed are a draft of a letter £or rour signature, trans
mitting the record to the President f'or_~s action, and a form of 
Executive action designed to carry into ef'!ect the foregoing recom
m~r.id-3tion, should such action me,et with· approval. 

Myron c. Cramer, 
Major General, 

The Judge.Advocate General. 

3 Inci_.:.. 
1 - Record of trial. 
2 - J)ft. of' ltr. for 

sig. Sec. of' War. 
3 - Form of action. 

(Sentence con!irmed. a. C.M. o. 77, 24 Feb 1944) 



WAR DEPART14ENT 
J.rrrr:, Service Forces 

In the Oi'fice of The Judge Advocate General 
· \fashington,D.c. (.53) 

SPJOH 
. CV 2Ji0Sl2 

ao SEP \943' 

UNITED STATES ARMY .AIR FCRCF.S 
EAS,:zRN FLYING TRAINING CCIW.A.ND 

v. l 
Trial by o.c.M., convened 

Second Lieutenant JAMES c. J at Army Air Forces Gunne:r,y 
MCERIS (o-524.545), Anq at ) School, Tyndall Field, Florida, 
the United States. ) 27 August 1943. Dismissal. 

----·~~~--------
OPINION of the BOARD CF REVIEW 

HILL, DRIVER and LOTTERHOS, Judge.Advocates 

1. The Board of Review has examined the record oi' trial 1n the 
case of the officer namd above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cationsa 

CHARGE Ia Violation of the 95th .Article of War. 

Specification la In that ·Secom Lieutenant James C. Morris, 
Arrr:y- Air Forces, 'lyndall Field, Florida, attached to 
Apalachicola Sub-base, ~ Air Forces, Apalachicola, 
Florida, was at Apalachicola, Florida, on or about 4 
August 1943, drunk and disorderly in uniform in a p.iblic 
place, to wita Apalachicola, Florida. 

ADDITIONAL CHARGE la Violation of the 95th .Article of War•. 

Specification la In that Second Lieutenant James c. Morris, 
Army Air Forces, Tyndall Field, Florida, assigned to 
Apalachicola sub-base, Army Air Forces, Apalachicola, 
Florida, was at Apalachicola sub-base, Apalachicola, 
Florida, on or about 14 August 1943, drunk and disorderly 
in station. 

He pleaded not guilty to and ,ras .found guilty of all Charges and Speci
fications. He was sentenced to be dismissed the service. The reviewing 
authority approved the eentence and .forwarded the record or trial for 
action under the 48th Article or war. 
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3. a. Charge Is The evidence for the irosecution shows that at 
about lsOO a.m. on 4 August 194) Mr. William L. Bohannon, Aaaistant 
Chief of Police) Apalachicola, Florida; heard the continual blowing ot 
two automobile horns for about three minutes, 'Went to a point near the 
courthouse to investigate, and there observed two cars blocldng the 
highffll¥. Accused and another officer were talld.ng. One 'Ra aeated in. 
one of the cars, and the other was standing beside it. From the -.a:y 
accused talked and "wabbled around" Mr. Bohannon considered him too 
drunk to drive his car, told him he could drive it no further, am left 
the scene after accused agreed to let a soldier drive for him. /. few 
minutes later Mr. Bohannon returned, found the two care still psrked 
there, and decided to notify the military police. A.t 2&00 a.m. he went 
off duty, drove the police truck to the home of .the Chief' of Police, and 
started wal.1dng to his own home. A car passed him and the driver blew 
his horn. Mr. Bohannon recognized it as the horn of accused. As ha 
walked on, Mr. Bohannon heard two shots, and short:cy, afterward received 
a call by messenger from "Mrs. Creamer". '!be car of accused came f'roni 
downtown and turned ;into Tenth Street at the corner llhere llr. Bohannon 
was standing with the messe~er. A millta:cy police car was right behind 
it. '.lhe car or accused stopped·a short dista.~ce beyond the Creamer 
house, and an officer left the car, went toward the house., and remarked 
"this is the God damned house· that this bad son-of-a-bitch lived in•. 
Thereupon., 11Sanderson11 , a military policeman., took the officer by the 
arm, and they walked toward the "police truck•. Mr. Bohannon was about 
three-quarters of a block away and thought the officer was . the accused, 
because he heard Sanderson call him "lieutenant• (R. 7-1.3)• 

Just after 2100 a.m. on 4 August, Sergeant Paul Sanderson, who 
was on milita:cy police duty., went into Apalachicola in anner'to a call. 
from a city policeman. He found accused staming beside his car talk
ing to the policeman. Sergeant Sanderson requested accused to go to the 
field., which accU21ed agreed to do., but first wanted to show Sergeant 
Sanderson "the house llhere this fellow did the shoot~"• .ACCU8ed then 
drove about ten blocks., parked his car, aIXi walked toward "this house•. 
Sergeant Sanderson followed him in the "recon1t~. and met him in front of 
the house. Accused wanted to go to the house to see "what they were 
shooting forn., but Sergeant Sanderson persuaded accused to let him drive 
the car or accused back to the field. Sergeant Sander80n drove the car 
of accused to the reservation., inside the gate, arxl then permitted ac
cused to drive on to the barracks. In the opinion of SergeJLnt Sanderson 
accused was drunk., but was sober enough to handle the car. No one came ' 
out of 8.rf¥ of the houses, arxl accused did not use aey loud or obscene 
language, or act in a disorderly manner, 11hile Sergeant Sanderson was 
talking with him (R. 1)-J.5). 
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. On 4 August, about 2100 e.m., someone blew his automobile horn 
a long time and at intervals near the home of Mr. William. J.. Creamer, 
on Tenth Street. After this continued tor about thirty minutes, Mr. 
Creamer went on the porch and aaked that the blOlling be stopped. 
Someone in the car aaid, •I'll blowr it all I damn please", and the 
blowing continued. Then about three gun shots were heard, and the car 
lef't. !a the car was driven away, someone 1n it said, "I'll be back 
~ eee you•. In twenty or thirty minutes a car turned the corner, 
•acme feller• yelled "Where's that bad son-of-a-bitch?•., and the car 
was stopped about SO yards beyond the Creamer house. .ln "M.P. truck• 
stopped behind the car and the people 1n the car and the truck talked 
tor twenty or thirty minutes and then left. In fifteen or twenty 
minutes the same car returned. Mr. Creamer cruld see people going f'rom 
the car to •Rochell's house•. About 5100 a.m. the car was driven into 
the "Rochell's dri~•. .A.bout 9100 or 10100 a.m. Mr. CreBller saw 
•this gentleman", whom he could not identify, come out o£ •Rochell•s 
house• with a gun that looked like an~ rifle, get 1n the car; and 
drive away. ll:r. CNamer was about 100 yards awq. From thQ sound ot 
the horn, Mr. Creamer thought it was the same car on each occasion 
(R. 18-20). 

About 2130 a.m. on 4 J.ugust, accused telephoned Flight ot'ticer 
Scott R. Rowe and stated that he was coming to get his rifle. In about 
twenty minutes, he came to the home of Flight Officer Rowe, 'Who tried 
unsuccessfully to "talk him out of it•. .Accused stated that he had 
some trouble 1n town and wanted the gun •to settle up or something•. 
Accused then left with the gun, an unloaded •22 rifle". Accused had 
been dr1nld.ng and Flight 01'.ticer Rowe stated, "I guess he was drunk•. 
Accused was "normal in his talk• during a five or ten minutes conversa
tion. Accused drove to and .from Flight ot'i'icer Rowe's house in a car 
(R• 16-17). -· . 

b. Additional Charge I: On the evening or 14 August 1943., 
as Secondl'..:1.eutenant Harry Pascoe., Officer of the Dq~ walked by the 
Officers• Club, accused cal.led to him. Accused appeared to be in a 
drunken caidition and was •rather loud and boisterous•. Lieutenant 
Pascoe found that several officers had been unsticcesstully trying to 
remove accused from the-Club., and with the other officers attempted to 
take him out•. Accused said, "he didn't want to take any shit from arr:,
one and he didn•t want aeyboey fucking around with him". There were 
about three ladies and about six officers in the Club. Accused was 
talking loud enough for the ladies to hear him, and "they• turned the 
radio on in an effort to keep the ladies from hearing him.. Accused 
repeated "this obscenity" quite frequently over a period of about an 
hour. Accused was outside of the Club once and became "very~. 
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He cut his hand when he smashed the window of his car by hitting it 
nth hi.a hand. Accused refused to go to a doctor. Captain Granville 
G. McCollum, Medical Corps, was called. He attempted to examine the 
cut hand of accused, but accused drew his hand. back and said, "Doc, 
I'll kick the shit out of y-ou"• '!hey tried to persuade accused to go 
to the barracks but he did not 118Ilt to go to that •juke joint•. He 
"didn't give a damn" .because •he had a general. court-mart.ial. coming 
up anywSi}T". Accused was taken to his barracks tut would not remain 
there. He went back into the Club, and said he would leave if he had 
one more drink, which was given to him. After trying to reason 1d.th 
accused for 35 or 40 minutes, Lieutenant Pascoe .took him to the guard
house about lla30 or lls45 p.m • .Accused struggled violently, and 
Lieutenant Pascoe had to hit him several times on the chin and receive 
assistance from an enlisted man in order to put him in the guardhouse. 
In the opinion of Lieutenant Pascoe and Captain Mccollum, accused waa 
drunk (R. 21-25) • 

4. The evidence for the defense abows that on the night of 3-4 
August Mrs. Rochell Rambo, who operated a rooming house, heard a car 
stop in the vicinity of •creamer•a house•. •1atr. Deason" said,ndrive 
that danm buggy on", a gun was fired three timea, and accused left. 
Later Mrs. Rambo heard voices in the street again. She went to bed, 
after a while heard a horn blowing, and went out to the car of accused. 
She invited accused to come in, as she wanted to keep him out of trouble, 
and he spent the rest of the night in a vacant room in her house. Tbe 
next morning "Mrs. Creamer• said she was going to "cause him to lose his 
stripes". _In the opinion of Mrs. Rambo, accused was sober bees.use he 
"acted all right", he "didn•t raise his voice", and was not disorder'.cy. 
On cross-examination, .Mrs. Rambo testified that she did not know whether 
accused was drunk or soper, and that she had no sense of smell (R. 26-30). 

Mrs. J. B. Dunavant and Mrs. Frank Bird, who lived near Mrs. 
Rambo, heard a h.orn blowing after midnight that night, heard gun shots, 
and heard voices. Neither of them heard accused use arr:, profanity- or 
obscene languag~ or make any threats. He was not noisy or disorder'.cy 
(R. 30-33). . . 

· The accused elected to remain silent (R• 33). 

5. In rebuttal for the prosecution Mr• Bohannon testified that 
the reputation o£ Mrs. Rambo was bad. So far as he· knew, that of Mrs. 
Dunevant was good (R. 33-34). 

6. a. Charge It The evidence shows that on 4 August 1943 at 
about laOO a.m. accused ss observed near the courthouse in Apalachicola 
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\Jr the Assistant Chief ot Police, l9ho had gone there to in~stigate 
an exceaaive blowing or two automobile horns. From the way accused 
talked and "WabDled around•. the police .officer considered him too 
drunk t.o · drive his car.· Just after 2a00 a.m. Sergeant Sandersen, on 
military police duty, talked to accused, and followed .him about ten 
bJ,.ocks to· a house where accused said there had been- some shooting. . 

--·Sergeant Sanderson permitted accuaed to drive to this point, persuaded 
accused to let him drive the car to the gate ·at the reservation, and 
·t.hen per:raitted accused to drive on to the barracks. Accused did not 
use any loud or obscene language or act_ in a disorderly manner, but 
Sergeant Sanderson was or the opinion that accused was drunk, though 
suf'!icien~ sober to handle the car. About 2150 a.m. accused want to 
the home at Flight 0£.ficer Rowe., am there obtained an unloaded .22 
calibre rifle. .Accused stated that he bad .some trouble in town and 
wanted •to settle up ar something••. Accused talked normally, but had 
been drinking, and Flight Officer Rowe supposed that he wa~ drunk. 
Later, accused went to the home of Mrs. Rallbo, who operated a rooming 
house near the house to which Sergeant Sanderson followed accused, took 
a roaa, and spent the rest of the night there. 

There is evidence of excessive blowing or automobile horns, 
a?Xl that at some time attar 2a00 a.m., near the house referred to above, 
80JD!:l shots were fired ard some improper language wash eard. But there 
is no direct proof that accused was the person responsible .for these 
things. 

It. is shown without substantial contradiction that accused was 
drunk in public at Apalachicola on 4 iugust, but it is not shown that he 
was grossly drunk or that his conduct was disorderly. In the opinion 
or the Board or Review the evidence sustains only a finding of guilty-
or the Speciric~tion, except the words •and disorderly•, in violation or 

.the 96th Article of war. 

!a• Additional Charge Ia It ia shown beyond any reasonable 
doubt tha:t on the evening of 14 August, accused was drWlk at the Officers' 
Club· 1n the presence or thra. ladies and a number or of!icersJ that 
within the hearing or the ladies he stated that "he didn•t want to take' 
acy shit .trom aeyone ard he didn't want acybod;y .fucking around with him"J 
that he repeated •this obscenity" .frequently; that he became "'IIIl.l"Ul.yff 
refused to leave the Clli>, and cut his hand by smashing· a car window rlth 
it; that he refused to let Captain Mccollum, Medical Corps, examine his 
hand and said to him, "Doc, I•ll kick the shit out of you•J that he 
refused to go to the barracks; am that he struggled violently' when pl.aced 
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in the guardhouse. The accused was dJ.·llnk and ~ s. conduct, as ds
scribed, was conspicuously disorderly. 

The Manual for Courts-Martial, in stating instances of 
Tiol.ation of the 95th Article of War, includes being grossly drunk and 

- conspicuoUB]y disorderly in a p.iblic place {MCM, 192ey, par. 1.51). Ac
cording to Winthrop, drunkenness of a gross character committed in 
the presence of military inferiors., or characterized by some peculiarly 
shameful conduct or disgraceful exhibition of himself by the accused., 
constitutes a violation of the 61st (95th) Article of Viar (Winthrop's 
Military Law and Precedents, Reprint., P• 717). 

In the opinion of the Board of Review the evidence sustains the 
findings of guilty. 

7. The accused is 21 years of age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted service from 
10 July 1940 to-1.5 December 1942; flight officer from 16 December 1942 
to 8 June 1943; appointed temporary second lieutenant, A.~ of the 
United States., .5 June 1943; active duty 9 June 1943. 

8. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during tha 
trial. The Boa.rd of Review is of the opinion that the record of trial 
is legally sufficient to support only so much of the findings of guilty 
of the Specification., Charge I, and Charg~ I., as involves findings of 
guilty, except the words "and disorderly", in violation of the 96th Ar
ticle of Wa.r, legally sufficient to support the findings of guilty of 
the Additional Charge and of the Specification thereunder., and legally 
sufficient to support the sentence and to warrant confirmation of the 
seutence. Dismissal is authorized upon conviction of a violation of the 
96th Article of War., and mandatory. upon conviction of a violation of the 

, 95th Article of War. 

----~----=2_,;;;_~_._li_>::-41_~,1,1.,--...J;;;,D..__, Judge Advocate 

___· ,,,.:~=~,:;,a·_:..?J,_.~..i.~.L::o~::11:..::·:::w:J;.__J, Judge Advocate 

---~~1t'-;::;..;;..;;__,.~;...;;;;;....___·___,, Judge Advocate 

-6-



(59) 

1st loo. 

War Department, J.A.G.o.JJ OCT 1~3 - To the Secretary of wa:r. 
1. Herewith transmitted for the action of the President are the 

record of trial arrl the opinion of the Board of Review in the case 
of Second Lieutenant James c. Morris (0-524545), Army of the United 
State.a. · 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support only so much of the 
findings of guilty of the Specification, Charge I, and Charge I, as 
involves findings of guilty, except the words "and disorderly", in 
violation of the 96th Article of war, legally sufficient to support the 
findings of guilty of the Additional Charge and of the Specification 
thereunder, and legally sufficient to support the sentence and to war
rant coP.finnation of the sentence. The accused l'fa.S drunk in a µiblic 
place, in violation of the 96th .Article of War (Spec., Chg. I), and 
was drunk and disorderly in station, in violation of the 95th ·Article 
of War (Spec., Add. Chg. I). I recommend that the sentence to dis
missal be confirmad and carried into execution. 

, 3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of Execu
tive action carrying into effect the recommendation made above. 

~on C. Cramer, 
Major General, 

J Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for sig. 

Sec. of War. 
Incl.J-Form of action. 

(Findings disapproved in part in accordance with recanmendation 
of The Judge Advocate General. Sentence confirmed. 
G.C.M.O. 416, 28 Dec 1943) 
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Wk.1 DEPARTI DIT 
Arrey- Service Forces 

In the Office of The Judge Advocate General 
Washington,n.c. 

(61) 

2 3 OCT 1943 W,O ··SPJGH 
CM 240513 

tJNITED STATES ) AfUlY AIR FORCES 
) EASTERN FLYlNG TRAINING COMI.wID 

v. ) 
·) Trial by G.C.M., convened · 

Captain JOHN T. WHITE ) at Aney Air Forces Pilot 
(0-90J021)., Air Corps. ) School (Basic)J Greenville 

) Army Air Field, Greenville, 
) Mississippi, 24 and 25 
) August 1943. Dismissal. 

OiINION. of the BOARD CF REVI:El'v 
DRIVER, LOTTmHOS and LATTIN, Judge Advocates 

1. The Board of 'Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion, to The 
Judge Advocate General. 

2. The accused -was tried upon the following Charge and Specifica
tions 

CHARGE: Violation of the 85th Article of War. 

Specii'icatiom In that .Captain John T. White., Air Corps, was, 
at Greenville Anny Air Field, Greenville, Mississippi, on · 
or about 14 and 15 August 1943, found drunk while on duty 
as Officer o~ the DW• 

He pleaded not guilty to and was found guilty of the Specii'ication and 
Charge and was sentenced to be dismissed the service. The reviewing au
thority approved the sentence and forwarded the record of trial for action 
under the 48th Ar.ticle of Viar. · 

3. The evidence for the prosecutions The accused was detailed as1 
Officer of the Day at Greenville A.rrrry Air Field.from 11:JO a.m. on 
Saturday., 14 August 1943, to the sane/hour on Sunday., 15 August 1943. 
The accused received the guard book and the usual orders as Offic,er of the 
Day. He served his tour of duty and rendered his report of the s,'ame 
(R. 7-9; Exs. 1 and 3). . 

Privat·e Lawrence p. Galgano, driver of the car cir the Officer of 
the Day, on 14 August., ·_calleµ for accused at 7:30 p.m. They made the 
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rounds checking a part only of the euard. Galgano then drove him back 
to the Officers' Club v,:iere he left him at 8:30 or 9:00 p.m., and did 
not drive the accused again until 11145 p.m. Accused was observed at 
the Officers' Club shortly after ten o'clock by Second Lieutenant 
John J. Coleman, who stated that the speech of accused was loud and 

· dominating that he was insistent upon talking and talked more than 
anyone els~ around Lieutenant Coleman's table. Because of his flushed 
face, unnaturally loud conversation, and his actions, accused, in 
the opinion of Lieutew.nt Coleman, had been drinking and was feeling . 
the effects. Accused asked another officer what he would do when "Captain 
McAdowt' returned from town witil a number of prostitutes. Third Offi-
cer Constance Flanagan, ·women's Army Corps, Vfho was .at the "table, 
noticed that accused spoke louder than usual. He was quite insistent 
that she go with him to inspect the guard and then asked three or four 
other officers to go with him. He asked Third Officer Flanagan for a 
taste of her highball (about one-third to one~half full), then took 
it and finished it though she had not answered. Shortly before this 
incident, the accus'ed ·had placed his. cap and sidearms on Third Officer 
Flanagan. Sha considered his conversation as not being serious. l..c
cused was not drunk and had full control of his faculties, she thought, 
but she could not say definitely whether he was entirely sober. He 
had remarked that ii' he ever got her alone he would make a 11pass" at 
her. This remark she thought was serious. Allen Lindsay, a civilian 
employee in the Officers' Club, sold the accused two bottles of beer 
about eleven o'clock., _but did not see him drink them (R. 9-11, 24-38). 

. . At about 11:45 p.m. Private Galeano drove accused to the nn.P. 11 

gate. Accused then smelled of liquor and eot into the ce.r slowly, 
appeariP.g tired. Galgano thought accused staggered but that he Gave 
instructions clearly. He could not say whether the faculties of ac
cused were clear. Captain Samuel J. 1.~cAdovr, the Provost !.{arshal, who 
had been to Greerrv:ille to check up on some alleged prostitutes, saw 
accused at the gate about 12:JO a.m., 15 Au~ust, and accused asked 

· '"l'Jhere are the vrhores?" .Earlier in the da:r, Capta:i n :M:cAdow had toid 
accused 'the object of his trip to Greenville. Shortl-,r after this 
incident, accused, who was then at the Officers• Club: was censured by 
Captain McAdow for what he had said at the gate and accused said he 
was "kidding

11 
and ?ras sorry about it.. Captain McAdow thought that ac

cused had control of his mental and physical faculties but could not · 
say whether or not he was ~ober (R. ,11-16., 46-49). 

At some time after midnight and ·before 2:00 a.m., 15 August, 
accused again entered the Offiqe~s' Club, where he watched a poker game. 
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Captain Joseph H. Mulholland saw him there at that time and was of the 
opinion that accused was intoxicated, but not enough.to impair his 
mental faculties. The face of accused was flushed, his h ee.d moved 
around as he sat down, and his ·eyes were sleepy looking. According to 
First Lieutenant Alex M. Wainer, accused talked ·in the manner of a 
person who had been drinking. He was not sober, but Lieutenant Wainer 
would not sey he was drunk. When Lieutenant Wainer referred to accused 
as "sir" and "Captain", accused asked him why he did not instead say, 
"Go to hell, John, you old son-of-a-bitch" {R. 38-46). · 

Private- Clyde V. Powell, who was on duty as driver for the 
Officer of the Day from about 1:00 a.m. to 7:00 a.m., 15 August, ob
served that accused walked "different from ordinary", did not walk' 
exactly straight, and.had liquor ·on his breath. In his opinion, ac-

'cused was not drunk, but was not sober, and had not drunk enough to 
interfere with his duties (R. 17-24). · . 

I

First Lieutenant Robert L. Morrison, Officer of,the Guard at 
the time of the tour of duty of accused, was at the Central Gate with 
accused from 2100 a.m. to about 2130 a.m., 15 August. Accused ordered 
him to inspect an incoming bus. Accused questioned two negro soldiers, one 
obviously drunk, asked them if they had been "laid" that lrl.ght, and sent 
them to the prophylaxis station for treatment. Accused had a sergeant 
removed from a later bus. Lieutenant Morrison saw nothing wrong with 
the sergeant. After exam.ning the sergeant, the accused sent him to 
barracks. Lieutenant Morrison considered accused intoxicated. His 
j~~ent was based on some incoherence in orders, much talk which was not 
altogether clear and remarks.about a "considerable number of whores" who 
were to be brought on the post. The walk of accused was steady but one 
time he missed his footing. on the concrete butting. private I1Iarvin s. 
Hudson, who saw accused at the gate, believed, from the actions of ac
cused, that he was drunk. Accused kept insisting that so;l..dlers be sent 
to the hospital for prophylaxis even though they were obviously sober. 
He criticised the way officers were passed through the gate, insisted· 
that thei~ cars come to a complete stop, and stated that there nrieht be 
Japs in the back of them. Accused had a strong odor of liquor on his 
breath, and staggered. At one time Hudson thought accused was about to 
fall on his face. Private First Class James J. Shaneban, Corporal of 
the Guard, was also at the gate, and noticed that accused had been 
drinking and was a. "little bi.t under the weather" (R. 53'"'.'56, 69, 75-77; 
Ex. 4). . 

. I . 

About 2:00 a.m., 15 August, accused inspected the telephone 
exchange, and talked to· 1tl.ss Hilda McLeod, telephone operator, there for 
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about five minutes. About J:00 a.m. he called her on the phone and 
asked if he might take her home in the morning when she came off duty. 
She asked him to "liang the telephone up11 .but he refused. He said he 
would like to come over and put his arms around her, and tried to date 
her on her day off. After ten roir,utes she cut him off the line. She 
stated that he sounded as if he had been drinking but was not, in her 
opinion, drunk (R. 50-5J) • · 

Accused went to the Station Hospital at about )100 a.m., 15 
August and talked for about thirty ~nutes to ~econd Lieu~enant Ru'!-11 .K• 
Richards a nurse, about being narr1ed, his being a captain, and his 
hopes of'being a major. Annoyed by his presence, she asked.him to 
leave. He finally took her hand. and she got up and walked to the door 
of the ward. Liquor was on his breath. He was not entire~' sober, , 
though she could not say that he was intoxicated. When accused returned 
to the hospital later with a sentry found asleep .on post, Lieutenant 
Richards thought that he had the full use of hi,.s faculties, but in the 
opinion o:f Morrison he had reasonable but not entire use of his mental 
faculties. His walking was 11 slightly unsteady" (R. 59, 69-75). 

About 5:15 a.m. accused was inspecting the early mess and talked 
to several soldiers about the delinquent sentry whom he had taken to the 
hospital, about the appearanc~ of the guard on duty--they needed shaves, 
he said--, about "Captai.n Miller" and 11 Sergeant 1:arkeyn who, he said, 
were too easy going and soft-hearted.· His speech was not well connected 
and drift~d from one subject to another. Private Shanahan·thought he . 
was not. drunk but 11a little clouded up and a little easy". He did not 
see accused stagger. Corporal Hugh J. Villeponteau.x-noticed that ac
cused jumped from one speech to another without completing any of it, and 
was "teetering and ben,ding at the kneestt. Corporal Villeponteaux thoueht. 
that accused was · drunk, could not take care of° his dutie's as Officer of 

. the Day, and did not have good control of his physical faculties. Ac
cused wanted to inspect the guard at nine o1clock but did not show up at 
that time (R. 77-87)• · · . 

Several witnesses stated that th~ accused was a person who fre-
quently •wise-cracked" and joked (R. 27, JJ, 4o-41). · . . 

4. The evidence.for the defense: At 11:20 a.m., 14 August, Second 
Lieutenant Robert c. ~oberts asked accused to check the cadet mess for him 
early Sunday morning, and noticed nothing unusual about accused at that 
time. At ~a45 p.m., Private ~on Bryson, a sentry at Post lS, chal
lenged the accused•. Accused looked "all right" to him (R. 102-10'2 
120-121). . JJ 
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Second Lieutenant I,lurray H. Gross, v:ho was in -the Officers 1 

Club with Lieutenants Flanagan and Coleman and saw accused there be
tween 11100 p.m. arrl. midnight, 14 f.ur;ust, thought accused was not 
drunk, but could not state whether or not accused was sober. He had 

· control of his physical faculties, but might have been under the in
fluence of liquor. At about the same time First Lieutenant H. R. 
Albert saw accused at the Officers• Club, but had no conversation ~~th 
him, and did not see anything ur,_usual about him (R. 95-99, 110-112). 

Technical Sergeant Lindsay K. Shepherd, whom accused had 
ordered taken from the bus and questioned, thought the accused was 
drunk, but, nevertheless, thought accused had the full use of his 
faculties. Sergeant Shepherd had been resting his head on his arm and 
may have looked drunk at the time when he was removed from the bus. 
Corporal Fran.cis J. Chesworth said the orders given by accused were 
intelligent and understandable. He could smell liquor on the breath 
of accused but could not say whether he was drunk~ He did not notice 
the walk of accused (R. 92-95, 100-101). 

Privates paul s. Tellefsen and John M. Fcronovitz, each a 
sentry at the hospital, who saw accused at about 3100 and 4:00 a.m., 15 
August, respectively, stated that accused did not seem under the in
fluence of liquor. First Lieutenant Samuel M.; Kirkpatrick, Medical 
Corps, saw the accused there about 3100 a.m. and noticed nothing un
usual about him. Accused had full control. of his faculties. Lieutenant 
Kirkpatrick smelled whiskey but could not identify it as coming from 
the accused. Several soldiers who saw the accused when h~ w~s inspect
ing early mess at 5:00 a.m. or shortly after, thought him sober and not 
under the influence of liquor (R. 87-90, 103-109, 112-120; Exs. A and B). 

Captain Bernard H• Hartzell, Medical Corps, testified on the 
matter of the duties of the Officer of the Day, stating that he had 
mentioned to accused and several others that, on Saturdays·and pay days, 
the last two busses ought to be checked (R. 123-125). . 

The accused made an unsworn statement that at no time during 
his tour of duty was he "under the influence of intoxicants or drugs". 
He was not drunk. He stated further that "at no time while on duty was , 
l intoxicated sufficiently to impair the full exercise of my physical 
and mental qualities", an:l that his statements testif'ied.to by Miss 
McLeod, and Lieutenants Richards and Flanagan were purely jocular and in
t(ended to be so. If they took them otherwise, they misunderstood 
R. 125). 
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5. 1'he evidence shows that accused was on duty as Officer of 
the Day at Greenville Army Air Field from 11:30 a.m. on 14 Aueust 
1943 until 11:30 a.m. the next Gay. Shortly after ten o 1clock on the 
ni&ht of 14 August, when accused was in th8. Officers I Club, his face 
was flushed, his conversation was louder than usual, he drank part of 
a highball of an officer in the Women's Arr.ry Corpq, placed his cap and 
sideanns on her and insisted that she go v'lith him to inspect the 
guard. t.n officer present was of the opinion that accused had been 
drinking and was feeling the effects. About eleven o•clock accused 
purchased two bottles of beer but was not seen drinking the beer. '\Then 
accused went to the gate to ins;,ect the guard about midnight, his 
breath smelled of liquor and he entered his car slowly and appeared 
tired. Later, at the Officers' Club, officers who observed him were 
of the opinion that accused had been drinking, was not sober, and was 
intoxicated, but they could not state that he was drunk, or that his 
mental faculties were impaired.. · 

Shortly after 2zOO a.m., 15 August, at the gate, accused 
questioned returning soldiers about their relations with women in town, 
made remarks about prostitutes being brought on the post, and criticized 
the way officers were passed through the gate. In the opinion of an 
officer and enlisted men present, accused was intoxicated, drunk and 
"a little bit under the weather"• After leaving the gate accused talked 
to and -annO"l.,red the telephone operator, and later a nurse on duty at 
the Station Hospital. About 5:15 a.m. when accused ins1)ected the mess 
hall, his speech was not well connected, he was "teetering and bending 
at the knees", and in the opinion of one witness was drunk and not in 
good control of his physical faculUes. Accused stated that he wanted 
to inspect the guard at nine o'clock that morning, but did not show up 
at that ti.'!le. 

Although there wa.s evidence to the effect that at these various 
times accused was not drunk, that he had control of his mental and 
physical faculties, and that he was a person va,.o frequently "wise-cracked" 
and joked, yet it is the opinion of the Board of Review that the evi
dence as a whole shows beyond aey reasonable doubt that accused was 
intoxicated to an extent sufficient sensibly to impair the rational and 
full exercise of h:i_s mental and physical faculties, while on duty as 
Officer of the Day. Although he was not grossly drunk1 he was drinking 
and was under the influence of liquor enough to affect his performance ~f 
duty. Such intoxication constitutes drunkenness in violation of the 
85th Article of Yiar (C1J 239173, Cestreich). 

6. Honorable William !t. Colmer, 1.:ember of Congress, made a 
personal appearance before the Boo.rd on 29 Se9tember 1943 in behalf of 
accused. 
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7. The accused is h2 years of age. The records of the Office 
of The Adjutant General show his service as follows: Appointed 
temporary captain, An~y of the United States, 21 April 1942, and 
active duty, 27 April 1942. 

8. The ccn,rt wa.s legally constituted. no errors injuriously 
· affecting the substantial rights of the accused were committed during 

the trial. The Board of Review is of the opinion that the -record of 
trial is legally sufficient to support the findings of guilty and the 
sentence, and to vrarrant confirmation of the sentence. Dismissal is 
rne.ndatory upon convlction of e. violation, in time of war, of the 85th 

· Article of Viar. 

--~aa:-- ..........-·-----~'Judge Advocate---~----~~~-----~---~ 

--~~.J.-++-r--'~-------_·____,Judge Advocate 

~D. L~ ,Judge Advocate 

-7-
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1st Ind. 

2 6 OCi 1943War Department, J.A.G.o., · - To the Secretalry of War. 

1•. Herewith transmitted for the action of the President are the 
record of trial am the opinion of the B~d of Review in the case or 
Captain John T • .-bite (0-903021), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings or guilty and 
the sentence, am to warrant confirmation of the sentence. The accused 
was found drunk on duty as officer of the day. While it appears that 
the full exercise of his faculties was sensibly impaired, he was not 
grossly or conspicuously drunk and did not fail to perform his duties. 
I recommend that the sentence to dismissal be confirmed but, in view or 
all or the circumstances, that the execution thereof be suspended during 
the pleasure of the President. 

). Consideration has been given to a letter dated 8 September 194.3 
from Honorable James o. Eastland, United States Senator, with two in
closures, a letter dated 9 September 1943 from Honorable. William M. Colmer, 
Member o£ Congress, with one inclosure, and a letter dated 14 September 
1943 from Mr. W. T. Wynn of Greenville, Mississippi, civil counsel of ac
cused. 

4.- Inclosed are a draft of a letter for your signature, tra.na
mitting the record to the President for his· action, and a form of Executive 
action carrying into effect the recommendation made above. 

~ ~. Q._._4-.:_ 

Nyron c. Cramer, 
6 Incls. l{ajor General, 

Incl.1-Record of trial. The Judge Advocate General. 
Incl.2-Dft. ltr. for sig. 

· Sec. of War. 
Incl.J-Fonn of action. 
Incl.4-Ltr. fr. Hon. Eastland, 

8 Sept.1943,w/2 incls. 
Incl.S-Ltr. fr. Hon.Colmer, 

9.Sept.1943,w/l incl. 
Incl.6-Ltr. fr. Mr. Wynn, 14 

Sept.1943• 

(Sentence.confirmed but execution suspended.· G.C.M.O. 373, 16 Nov 1943) 
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17AR DEPA.RT1lE!lT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

S:FJGU 
C:!! 240579 

> ·8 OCT
1

' 
1943 

UNITED STATES ) THIRD SERVICE COUiJAND 
) ARMY SERVICE FORCBS 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant EIJ.'lIN M. ) Aberdeen Proving Ground, Mary-· 
HUNTEH. (0-1576164), Quarter

.master Corps~ 
) 
) 

land, 3 September 1943. 
missal • 

lli.s

OPINION of tha BOJJW OF REVIEl'i 
LIPSCOMB, GOLDEN and SLEEPIB, Judge AdvOcates 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, · 
its opinion, to The Judge Advocate General. 

2. The. accused was tried upon the following Charges and Specifi-
cations: · 

CHARGE I: Violation of the 61st Article of War. 

Specification 1: In that 2nd lieutenant Edwin M. 
Hunter, 2031st Quartermaster Company Truck 
(Avn) attached Ordnance School, Aberdeen Proving 
Ground1 Maryland, did, without proper leave, ab
sent himself from his station at Aberdeen Proving 
Ground, Maryland from about 0700, 19 August 1943 
to about 1945, 20 August 1943. 
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Specification 2: In that 2nd Lieutenant Edwin ll. 
Hunter, 2031st Quartermaster Company Truck 
(Avn) attached Ordnance School, Aberdeen Proving 
Ground, lfaryland, did, w.i. thoµt pro:per leave, ab
sent himself from bis station at Aberdeen Proving 
Ground, 1Iaryland from about 2030, 20 August 1943 
to about 1830, 22 Au.c,<YUst 1943. 

CHARGE II: Violation of the 69th Article of War. 
· (Nolle prosequi.). 

Specification: (Nolle prosequi). 

CHARGE III: Violation of the 96th Article of War. 

S:peci.fication: In that 2nd Lieutenant Edwin M. 
Hunter, 2Q3Jst.Qtartr3rmaster Company Truck · 
(Avn) attached urdnance School, Aberdeen Proving 
Ground, Maryland, having received a lawful order 
from Captain John H. Li.tzleman, C.M.P., to re
port to the Ordnance School, Aberdeen Proving. 
Ground, Maryland without delay, the said Captain 
John H. Li.tzleman being in the execution of his 
office., did, at Baltimore, 11aryland, on or about 
20 August 1943, fail to obey the sa.'lle. ,. 

The accused pleaded guilty to and was found guilty of all Charges 
and Specifications. Ile was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due and to be confined 
at hard labor at such plac'e as the reviewing authority may direct for 
one year. The reviewing authority approved only so much of the sentence 
as provides for dismissal from the service., and forwarded the record of 
trial for action under Article of War /;3. 

J. Following the accused's plea of guilty., the prosecution . 
rested (R. 5-6). 

4. The accused., after his rights relative to testifying or 
remaining silent had been explained to him, elected to make an unsworn 
statement through bis' counsel. This unsworn statement asserts that the 
accused is e1 years old and that he is a high school graduate. He 
entered the Arrrry in 1941, ::md was graduated from the Quartermaster 
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Officer Candidate School in July 1942. He explained that his mother was 
an invalid, afflicted with a heart disease, that she had been separated 
from his father for many years, and that he, the accused, was her sole 
support. At his recent station at Aberdeen, where he had been taking 
a course of instruction in automobiles, he had been able to sea his 
,mother at intervals although he had not had a leave of absence for over 
thirteen months. On 16 At1o0'\lst 1943, he had purchased a round trip 
ticket to Washington, D. C., in order to visit his mother. Upon reaching 
Washington he found that the doctor had been visiting his mother three 
to .five times each week and that her physical condition was very serious. 
The accused decided, therefore, to remain in Washington for the night 
of 18 August 194'.3. After an unsuccessful effort on 19 August to see· 
his mother's physician, the accused went to Baltimore, Maryland, ·on 20 
August to confer w.i. th his father and to request him to contribute to his 
mother's support. That evening while he and his father were at dinner· 
at a restaurant, his father left the dining table, called the military 
police and advised them that his son was absent without leave. The 
Baltimore, llilitary Police then came and took him to the local military 
police headquarters where, after being questioned, he was told to re- · 
turn to Aberdeen. In the belief that he had an unused portion of a 
round trip ticket from Washington to Baltimore, he told the military 
police authorities that he had sufficient funds with which to return 
to his station. When he arrived at the railroad station, however, he 
·discovered that he could not find the unused part of his round trip 
ticket and that he had only $.40 in cash in his purse. He returned, 
therefore, to the home of his father in an effor_t to secure funds, but 
since his father was working on a night shift in a defense factory, he 
could not locate him until the following morning. His father then gave 
him $6 (R. 7-8). 

When the ·accused arrived at the Baltimore railroad station, 
he called the home of his mother to determine her conditi.on and was told· 
that she was no better. He then went back to Washington in order' to find 
someone to. stay with and care for his mother or to place her in a home. 
While he was in Washington, someone called his commanding. officer and 
notified him that the accused was absent without leave. The military 
police then came and 11picked him up" (R. 7-8). 

The accused asserted .further that he realized the seriousness 
of the offense of absence without leave but asserted that his ·actions 
were motivated by a desire to help his mother. He stated further that 
at the .time he left Aberdeen on 18 August., he had only $3 and that he 
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had used $1.75 to purchase a round trip ti clcet to Washington. The 
rest of his funds, with the exception of $.40 he had spent on 
incidentals including food and ha. had only ~-40 at the time he was 
asked by the police in Baltimore if he had any means of returning to 
Aberdeen (R. 7-8). · 

5. Following the reading of the unsworn statement of the accused, 
the court called Captain John H. Litzlanan, of ~he Baltimore Military 
Police as a witness. Captain Litzleman testified that .he had given 
the accused an order in writing to return to his station in Aberdeen 
and that the accused had .told him that he 'U!lderstood the order. Captain 
Litzleman also testified he had assured himself before leaving the ac
cused that the accused had sufficient funds to defray the expenses of 
his return trip. On examination by the defense however, Captain Litzleman 
admitted that he was nQt positive that the accused had shown him money 
and that it might have been a ticket which the accused had shown him 
(R. 8-10). 

First Lieutenant Richard R. Melcher, of the Washington Military 
Police, was called by the court and testified that on 22 August 194.3, he 
went to the home of the accused ar:rl was ad.mitted by a woman. There he 
found the accused asleep on a davenport near the front entrance. He . 
awoke the accused and placed him under arrest. 'The accused then re
quested permission to say goodbye to his mother, but the person who 
had admitted the officer stated that the accused should not go back 
and say goodbye to bis mother (R. 11-12). 

. 6. Specification 1, Charg~ I, alleges that the accused absented 
himself without leave from his station at Aberdeen, MaryJand, from 
0700, 19 August 194.3 to about 1945, 20 August 194.3. Similarly, Specifi-

---cation 2, Charge r, alleges that the accused ,was absent without leave 
from the same station from 2030, 20 August 1943 to 1830, 22 August 1943. 
The accused's -plea of guilty supported by his unsworn statement, and the 
testimony of the witnesses cal.1ed by tha court shows beyond a reasonable 
doubt that the accused ,ras'.absent 'without leave during the times alleged; 
and is legally sufficient to sustain the findings of guilty. 

?. The Specification, Charge Ill, alleges that the accused, after 
"having received a lawi'ul order from Captain John H~ Litzleman, C.M.P., 
to report to the Ordnance School, Aberdeen Proving Ground, Maryland, _ 
without delay * * * did, i(· * * at Baltimore, Maryland, on or about 20 
August, 194.3, fail to obey the same". The pla a of guilty of the accused 
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. supplemented by the testimony of Captain Litzleman, and the unsworn 
statement of the accused himself, shows beyond a reasonable doubt, 
that the accused failed as alleged, to obey the order in question, and 
justifies the findings of guilty of Charge III and the Specification 
thereunder. 

~. The records of the office of The Adjutant General show that the 
accused is approximately 19 years of age, that he entered the military 
service on 19 June 1941·and that he was granted a temporary commission 

'as a second lieutenant on 15 July 1942. 

9.. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were conmitted during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally surficient to support the findings of guilty and to warrant 
confinna.tion of the sentence. A sentence of dismissal is authorized 
upon conviction o;f violation of Articles of Ylar 61 or 96•. 

Judge Advocate. 

Judge Advocate, 

Judge Advocate. 
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· SPJGN 
CM 240579 

· lat Ind. · 

Viar Department, J .A. G.O. ,1 6 OCT (943 - To the Secretary of War. 

l~ Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Edwin M. Hunter (0-1576164), Quartermaster 
Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally s.ufficient to support the findings and sentence as 
approved by the reviewing authority and·to warrant confirmation thereof. 
_I recommend that the sentence of dismissal be confirmed but commuted to 
a reprimand. 

3. Inclosed are a draft of a'letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet with approval. · 

p~~-~Q 

L:yron C. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 

, Incl.2-Dft. ltr. for sig. 
Sec. of War. 

Incl.3-Form of Ex. action. 

. 
(Sentence as approved by reviewing authority confirmed but commuted 
to reprimand. G.C.M.O. 355, 11 Nov 1943) 

- 6 -



(75)
WAR DEPARTMENT 

Army Service Forces 
In the Of.fice of The Judge Advocate General 

Wa~ngton, D. c. 

SPJGN 
CM 240617 

2 9 SEP 1943 
UNITED STATES ) FIRST AIR FDRCE 

) 
. v. ) Trial by G.C.u., convened at 

) Westover Field, Massachusetts., 
Secorrl Lieutenant ROBERT ) 8 September 1943. Dismissal 
D. MODENA (0-798336), 370th ) and total forfeitures. 
Fighter Squadron, 359th ) 
Fighter Group. ) 

OPINION of the BOARD OF REVTh"W 
CRESSON., LIPSCOMB and SLEEPER., Judge Advocates 

1. The record of trial in the cas~ of the officer naired above 
has been examined by th3 Board of Review l?,nd the Board submits this., 

· its opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cations: 

CHA.Rt;}E: Violation of the 96th Article of War. 

Specification l: In that Second Lieutenant Robert D. 
Modena., Air Corps., 370th Fighter Squadron., 359th 
Fighter Group, did., at Westfield., Massachusetts., 
on or about 19 July 1943, wrongfully fly P-47D-P..E. 
Govenunent owned airplane at an altitude of about 
100 feet in violation of Circular 3-8., Headquarters 
I Fighter Command, dated 30 June 1943. 
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. Specificati.on 2: In- tha~ Second Lieutenant Robert D. 
Modena, Air Corps, 370th Fighter Squadron, 359th 
Fighter Group, did, at Westfield, ,Massachusetts, 
on or about 19 July 1943, wrongfully and unlaw
fully danage in the amount of. abouil $435.76 one 
P-47D-RE airplane number 42-22362 property of the 
United States while said airplane was knaningl.y 
and wilfully being applled·to his own use. 

Specification 3: In that Second Lieutenant Robert D. 
Modena, Air Corps, 370th Fighter Squadron, 359th 
Fighter Group, did, at Arr.rry Air Base, Suffolk 
County Army Air Field, New York, on or about 19 
July 1943, knowingly and wil.f'ul.l.y violate the pro
visions of 4 f (l) (d) Army Air Force Regulations 
Number 15-1, 15 March 1943, by failing to indicate 
on. Arary Air Force Form 1-A that the P-47D-RE air
plane 'Which be was opera.ting was damaged by a 
collision with high tension ldres. 

He pleaded not guilty to and was found guilty of the Charge and all 
Specifications. He was sentenced to be dismissed the service and to 
forfeit all pay and allowances due or to become due. The revie1'ing 
authority approved the sentence but recommended that the execution 
thereof, in so far as it related to dismissal, be suspended during 
the pleasure of the President and that so much thereof as. adj11dges 
f'orfei ture of all pay and allowances due or to ·become due be conmuted 
to .forfeiture of ~50.00 per month for six months, and forwarded the 
record of trial for acti.on under Article of War 48. · · 

3. The evidence for the prosecution shorrs that at 9 o'clock 
on the morning of 19 July 1943, the accused, piloting a P-47-D-2 
Government airplane, took off from Mitchell Field, New York, on a 
scheduled flight to Suffolk Airdrome, Westhampton, Long Island, 
54 air miles east of Mitchell Field. Afout half an hour later, an 
airplane corresponding in all particulars to the accused's, new 
approximately 20 or 25 feet above the tree-tops over Westfield, Massa
chusetts, which is 110 air miles north of Mitchell Field and 54 miles 
northwest of Suffolk Airdrome. At 9 :35 this low flying airplane 
collided with an electric power line consisting of nine high tension 
wires strung across the Westfield river, the topmost 70 and the lowest 
approximately 40 feet above the river bank. A flash and roar accompanied 
the collision., which severed five of the wires. The airplane continued 
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. its·flight (R • .2., 6A, 6g, 6.a.; Ex. l). 

When the accused landed at Suf.folk Airdrome at 9:45, he 
prepared and signed a night report on War Department A.AF form lA, 
of which paragraph 4f (1) (d) AA.F Regulation 15-1 provides that: 

"After landing, in the space for 'Remarks' on 
Form lA the pilot will indicate O.K.; or if any 
defect or malfunctioning occurred, explain the 
trouble and sign his name and rank following the 
remarks." 

In the space :tor "Remarks", the accused made the following entry only: 

"Flight # 2 Oil Leaks 
Right Brake Weak- landing gear lite stays on 

R. D. Modena". 

The crew chief in- charge of the accua ed I s plane, who was on the runway 
when it landed, noticed that it was damaged, as did his assistant. The 
accusea, however, did not tell either o.f them what had caused it, merely 
requesting the crew chief to have it repaired (R. 6Q, 6g; Ex. 6, ?) • · 

On 20 July the accused informed the flight chief, who had in
spected the damage the previous day, that it was caused by his plane 
colliding wt th a high tension wire. He ·similarly informed the assistant 
engineering officer, llho inspected his plane on the 20th. Neither of 
these officials reported the accident to higher authority, being re-

--· luctant to involve the accused in "trouble" (R. 612). 

On 23 July the accused's plane was inspected by the Wing 
Technical Inspector and found to have sustained damages subsequently 
repaired at a cost of $435.76. On the same day the accused, a.f'ter due 
and proper warning, ma.de a voluntary statement to the investigating o:f
ficer 1n·which he admitted that: 

"IXiring the course of said flight I decided 
to fiy over Westfield, Mass., although it was out
side DW' scheduled course, and circled about my home, 
there, located. I new about in the vicinity of 
Westfield, Mass., for about .ftve minutes cruising 
at a speed which I estimate to have been 250 miles 
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per hour. I am not certain of this fact as I 
paid little attention to my air indicator. I 
flew back and forth over the town a ff!W times at 
an altitude between 100 and 200 feet although I 
knew that I was vi.olating ~ng regulations and 
guilty of low altitude flying. 

"Vvnen leaving the vicinity of Westfield, Mass., 
I ran through some high tension wires strung approxi
mately 30 to 50 feet above the river near that city. 
At that time I did not see the wires. 

''When I arrived at th:3 Suffolk Air Base at 0945 
EWT I filled out the Form ill but did not report the 
accident as I thought the damage to the plane would 
not. be detected and nothing would be- done about the 
incident. · 

"I did not consider th:3 damage sufficiently 
serious to warrant my reporting it for the making 
out of a Form 1/J.4" (R. 6£., 6£)~ 

Circular 3-8, Headquarters I Fighter Command, dated 30 June 
1943, contains the fol10V1ing provisions, to which the accused was subject 
and of which he was aware on 19 July 194.3:. 

"l. Effective innnediately, all authoriza~on 
for low flying heretofore issued by this Headquarters, 
is rescinded. 

11 2. No minimum altitude navigatj_onal training 
flights, or a~y other form of low altitude flying 
(below l(X) feet), 'Will be conducted by pilots assigned 

·to I Fighter Conmiand, except in the process of landing 
or taking off, or in the execution of.ground gunnery 
missions, unless such flight is conoucted under the 
direct authorization and supervision of a pilot holding 
the position of Squadron Commander or above. 

113. Reports to this Headquarters of low fiying 
co~ducted under circumstances other than those specified 
herein, will result in disciplinary action against the 
pilot involved" (R. 6ru Ex. 5.) 
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4. The evidence for the defense, consisting solely of the ac
cused's sworn testimony, elicited after his rights as a w.i.tness had 
been explained to him, shows that on the morning of 19 July he was 
not able to take off from Mitchell Field 1rl. th his flight, as scheduled, 
because his airplane was out of commission. As soon as it was repaired, 
he left IJitchell Field at about 0900, but instead of flying in the 
direction of Suffolk, where his flight conunander had told the accused 
to join him, he decided to put in more flying time .and proceeded towards 
Westfield, Massachusetts, where his family lived. He flew low over that· 
city several ti.mas, and, upon leaving +t, down the Westfield River, _where 
t.he first indication he had of hitting the high tension w.i.res was a 
shudder and a blinding flash (R. 6.h, 61,; 612,) • 

While flying over 'Westfield he maintained an altitude of between 
100 and 200 feet, in violation of regulations; but there was no danger of 
his striking any construction other than the high tension wires, of which 
he was not aware. He "buzzed" Westfield two or three tirre s, during a 
period of about five minutes, aware, at the ti.me, that he was violating 
the I Fighter Command Circular 3-8 in flying under 1,000 feet. When he 
arrived at Suffolk, he did not report the collision damage which the 
airplane had sustained, but only a worn light and an oil leak in the 
engine, for the reason that he desired to keep the incident quiet and 
to get th3 plane back in commission as soon·as possible. However, he 
was, at the time, aware of the provisions of Paragraph 4 f (1) (d), 

.AAF Regulation No. 15-1, 15 Harch 1943 (R. §.m-612,). 

He had been flying since August 1942, and his whole outfit had 
gotten "cocky". He had flown for a total of almost 400 hours, about 200 
of which had been in training planes, the remainder in P-47's. He did 
not l:mow what caused him to lose altitude and strike the wires over the 
river, although a slight air-pocket or air-pressure could have caused 
his plano to lose altitude very 9.uickly (R. 6L 6j.) • 

. Th:! squadron had been undergoing intensive trainine to build 
up their fiyine time and had been indoctrinated to eet in as much flying 
as possible; consequently, when he could not take off with his flight 
on the morning of 19 July because his plane was out of commission, he 
lost flying time which he was anxious to make up. It was common practice 
in his squadron not to travel the straightest course to a destination 
so that more time would be spent in the air. He had been putting in an 
average of four or five hours of flying a day, and had never experienced 
pilot-fatigue (R. 6k, 61, 612,). 
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5. 'l'he allegations of the three Specifications describe three 
distinct offenses each prejudicial to good order and ml.lltary discipline, 
and each not only sitown by the uncontradicted evidence to have been 
committed by the accused, at the ti.100 and place, and in the manner alleged., 
but also freely admitted in his own testimony. The record of trial, 
therefore., clearly sustains the :findings of guilty., in violation of Article 
of War 96. -

6. War Department records show that the accused is 22 years of 
age., with enlisted service., as aviation cadet., from 1.3 May 1942., until 
commissioned second lieutenant., Air Reserve., A.U.S • ., 16 February 1943. 

?. The court was legally constituted. No errors· injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the .Board of Review, the record of trial 
is legally sufficient to support the findings of guilty and the sentence. 
Dismi.ssal is authorized upon conviction of a violation of Article of War 96. 

~£~.Advocate. 

~ , Judge Advocate. 
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SPJGN 
CM 240617 

1st Ind• 
• 

War Department., J.A.G.o• ., 2- OCT \943 . - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion o:t the Board of Review in the 
case of Second Lieutenant Robert D. Modena (0-798336)., 370th Fighter 
Squadron, 359th Fighter Group. 

2. I concur in the opinion of the Boa.rd of Review· that the re-
cord of trial is legally sufficient to support the findings and the 
sentence as approved by the reviewing authority, and legally sufficient 
to warrant confirmation thereof. I recommend that the sentence be con
firmed but I recomnend further that the execution of the sentence insofar 
as it relates to dismissal be suspended during the pleasure of the Presi
dent., and that so much thereof as adjudges forfeiture of all pay and 
allowances due or to become due be commuted to a fine of $50 per month 
for six months. 

3. Inclosed are a draft of .a letter for your signature., trans
mitting the record to the President for his action, and a fonn of 
Executive action designed to carry into effect the .foregoing recom
mendation, should such action meet with approval. 

Myron c. Cramer., 
Major General., 

The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - D.ft. of letter for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 

(Sentence confirmed but that part thereof adjudging forfeitures 
camnuted to a fine of $50 per month for six months, and that 
part thereof adjudging disnissal suspended. G.C.M.O. 380, 
22 Nov 1943) 
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WAfi DEPARTMENT 
~ Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGN 
CM 240645 

30 SEP 1943 
) FOURTH SiHVICE COWJAND
) .UNITED STATES AH.MY SEH.VICE FOHCES 
) 

v. ) Trial by G.C.M., convened at 
) Lawson General Hospital, Atlanta, 

Private FRANK L. U.YJING ) Geore;ia, 2 September 1943. Lis
(14059096), lletachment ) honorable discharge and confinement 
~edical Department, Lawson ) for life. Penitentiary. 
General Hospital, Atlanta, ) 
Georgia. ) 

REVIE\'f by the BOARD OF REVIEW 
CRESSON, LIPSCOlJB and Si,E><:PEP.., Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the soldier na.~ed above. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 92nd Article of War. 

Specification: In that l'rivate Frank L. Lewing, Detach
ment Medical Department, Lawson General Hospital, 
Atlanta, Georgia, did, at North Fulton Park, near 
Atlanta, Georgia, on or about 19 June 1943, forcibly 
and feloniously, against her will, have carnal 
knowledge of F1ora Ruth Brol'Vnlow. · 

CHAimE II: Violation of the 69th Article of War. 
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Specification: In that Private Frank L. Lewing, De
tachment Medical Department, Lawson General 
Hospital, Atlanta, Georgia, having been duly 
placed in confinement in.the Fost Guard House, 
Lawson General Hospital, Atlanta, Georgia, on 
or about 21 June 1943, did, at Lawson General 
Hospital, Atlanta, Georgia, on or about 11 July 
1943, escape from said conj.':i.nement before he was 
set at liberty by proper authority. 

The accused pleaded not guilty to and was found guilty' of all Charges 
and Specifications. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, and to 
be confined at hard labor for 'the term of his natural life. The reviewing 
authority approved the sentence, designated the United States Penitentiary, 
Atlanta, Georgia, as the place of confinement and forwarded the record of 
trial for action under Article of War sot. 

J. The evidence, for the prosecution shows that on the night of 19 
June 1943 Flora Ruth Brovmlow, small of stature and 16 years of age, 
accompanied by her sister, Mary Elizabeth Brownlow, her aunt and several 
friends, attended a party at North Fulton Park in Atlanta, Georgia, arriving 
about 2200 o'clock. There she met the accused and sat in the back seat of 
a car with him where he kissed her once before she could push him away. 
Leaving the car, the couple walked to a curve in the road about a block 
and a half awa:y from the party, where the a~cused placed his arm around 
her waist an:i, upon passing the curve, picked her up bodily and carried 
her about twenty feet into the woods. ,Thile she· was being carried, she-

.beat the accused on the chest and kicked him, breaking away once in an 
unsuccess.t'ul effort to escape. She begged.to be released but the accused 
told her that too many girls had gotten away from him that night, and 
that he was not going to let her go. She did not scream because he had 
threatened to kill her if she did. The accused placed her against a 
tree, held both her hands above her head with one of his, forcibly re
moved her step-ins, and had intercourse 'With her without her consent, 
and heedless of her repeated entreaties to desist. He slipped on the 
sloping ground, fell down, pulling her dovm flat on her back with him, 
and again engaeed in an act of intercourse, during vdiich she struck 
him over the left eye with a rock. found within her reach. The blow 
produced an open cut from 'Which a profuse flow of blood stained their 
clothing and $) enraged the accused that he picked her up, and threw 
her violently to the ground, tearing the buttons from her blouse, then 
proceeded to engage in a third act of intercourse, after which he .told 
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her to "go face your friends if you I can 1 " and departed. She ran to 
her sister, aunt and friends, asking to be taken home immediately. 
The accused was seen shortly thereafter by one of the members of the 
party and explained his bruised and bloody appearance by saying that 
re and the girl had been attacked by some civilians (R. 6-18). 

Although the-sister and aunt were informed promptly about 
what had happened., the men in the party were. not told until they were 
on the wa::r home. After a short stop, it was determined to drive immediately 
to Lawson General Hospital and report the matter to the authorities there. 
Upon their arrival at the hospital shortly after midnight, the men went 
into one of the buildings., and the ·accused., who had been observed leaning 
against the building, approached the automobile and greeted the aunt with 
11Hello., babe". He then saw the victim, said "Is that the girl?" and ran 
away. Pursuit was instituted but capture was. evaded at that time. The 
accused had· preceded the party to the hospital where he had requested 
medical attention for his cut head from the medical of.fleer of the day, 
whom he was awaiting outside of the building when the others arrived. 
The hospi. tal employee . of whom he made the request noticed no odor of 
alcohol on his breath (R. 21-28, 29-30, 31-36). 

Upon the advice of the medical officer of the day, the victim 
was carried to a civilian physican for an examination, ·lmich was per
.formed later the same night. The physician elicited a history of the 
affair, observed her disheveled dress, torn blouse, blood stained face 

· and clothes., and physically examined her. The examination revealed 
scratches on her right ann and right buttock and a contusion with some 
bleeding of the hymen. The vaginal fluid contained no ~ermatozoa but 
the physician was definitely of the opinion that penetration had been 
accomplished (R. 19-21). 

The Provost Marshal, Lawson General Hospital, arrested the 
accused on 21 June 194.3 and confined him in the post guardhouse from 
which he escaped about midnight on 11 July 1943, wi. th another prisoner. 
He was seen, shortly after., breaking out of the guardhouse, by two 
witnesses who immediately gave the alarm, but again he evaded pursuit. 
The testimony of the provost marshal and the other two witnesses con
cernine the accused's escape was supplenBnted by notations thereof 
appearing on a certified extract copy of the morning report 1'hich was 
admitted in evidence. The accused was subsequently apprehended and 
returned for trial (R. 36-38, .39-40; ~. A). 

4. The evidence for the defense shows that the original Specifi
cation and Charge covered attanpted rape instead of rape. After the 
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defense had unsuccessfully attempted to minimize the testimony of 'the 
victim and her sister, both of whom were recalled to the witness stand, 
the accused was informed of his rights, consulted Vlith his counsel, and 
elected to testify. He asserted that in company with a sergeant he had 
left the post about 16JO o'clock on the ai'ternoon of 19 June 1943, by 
bus for Buckhead; that they drank some beer and wine there before leaving 
for AUanta, Georgia; that in Atlanta they drank some more beer and also 
some whiskey; that they encountered two girls who accompanied them to 
North Ful.ton Park 'Where they drank .further intoxicants; .and that up 
until 2230 o'clock he bad neither seen the girl involved nor any of 
her party. He .further testified that about 2230 o'clock he was so 
drunk that he vomited, "passed out" on a park table, and remembered 
nothing thereafter until about 600 o'clock the next morning when he. 
regained his memory and found himself off the road near No. 4 gate 
at the hospital. He was bloody from what appeared to him to be a 
"knife stab on my head", and thereafter he took a shower, put on 
clean clothes, and went to a nearby town where he was arrested the 
next day. He denied having seen the girl involved at all until she 
identified him in the colonel's office after his arrest, and stated 
that he was so intoxicated at the tim of the alleged offense that 
it would have been-impossible for him to conmli.t an attack.upon her. 
The night after he had had charges served upon him., he escaped from the 
guardhouse because he was ·not guilty and had decided to try to join an · 
organization going overseas rather than "sweating out fifteen or twenty 
years for something I. didn't do". He admitte.d that he had not been re
leased from custod;y when he escaped., that prior to apprehension he had 
made no attempt to return to military control, and that he was subse
quently apprehended in Texas (R. 44-45., 41-44, 45-51). 

5. The Specification., Charge I, alleges that the accused "did, 
at North Ful.ton Park., near Atlanta., Georgia, on or about 19 June 1943, 
forcibly and feloniously, against her l'dll, have carnal knowledge of 
Flora Ruth Brownlow". The offense charged is that of rape concerning 
which the following. excerpts from the Manual for Courts-Martial are 
applicable and controlling: 

"Rape is the unlawful carnal knowledge of 
a woman by force and without her consent. 

"Any penetration, however slight, of a 
woman' s genitals is sufficient carnal knowledge, 
whether emission occurs or not. 

* * * 
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"Force and wa.~t·or consent are indispensable 
in rape; but the force involv~n in the act of 
penetration is alone sufficient whe~e there is 
in fact no conaent. 

";Jere verbal protestations and a pretense of 
resistance are not sufficient to show want of con
sent, and where a woman fails to take such measures 
to frustrate the execution of a man's design as she 
is able to, and are called for by the circumstances, 
the inference may be drawn that she did in fact, 
consent" (M.C.lil., 1928, par. 149£). 

The evidence, when measured by the foregoing applicable princi.ples, is 
.f'ully competent to establish every element of the offense charged. The 
testimony of the prosecutrix is clear and convincing, with many parts 
thereof abundantly corroborated by the testimony of other witnesses. It 
shows that the accused forcibly ravished her not once but thrice,over 
her repeated protests, endeavors to escape, and physical resistance. She 
did not scream under threat of death but inf1icted a wound upon the ac
cused which assisted in his identification and from which blood stains 
accumulated upon their clothing, lending further corroboration. The 
medical testimony conclusively establishes penetration and further 
co?Toborates her version of the crime which she promptly reported. At 
that time, as at the time of the physicians' examination, her bod'IJ, 
clothes and appearance bore unmistakable signs of the affair. IJ.ke
wi.sa her testimony relative to the actions of the accused at the 
hospital shortly after the commission of the crime is fortified by the 
testimony of several other witnesses. 

The testimony of the accused that he was so intoxicated that 
he 1VOulci have bee'n unable to accomplish the crime does not carry with 
it the ring of truth. He admits being at the scene but denies having 
met the prosecutrix until she identified him ·after his capture. Several 
persons saw him with the prosecutrix shortly before the commission 
of the crime. He was able to arrive at the hospital before the party 
of the prosecutrix and·to request medical attention. He was also able 
to out-distance his pursuers at that time. Such acts are not those of 
a person so intoxicated as to be unable to commit the offense alleged 
and proved. In ad.di ti.on the accused I s escape from the guardhouse and 
fl.ight are indicative of guilt, certainly more so than of the reason 
advanced by him. The prosecution, therefore, introduced competent 
evidence sufficient to establish beyond a reasonable doubt every 
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element of the offense charged by the Specification, Charge I, 
ample to sustain the findings of guilty of th3 Specification, Charge 
I, aDi of Charger. 

6. The Specification, Charge II, alleges that the accused on 
or about 11 July 1943 at Lawson General Hospital, Atlanta, Georgia, 
escaped from confinement in which he had been duly placed before he 
was set at liberty by proper authoricy. The offense is. defined 
by the Manual for Courts-Martial as follows: 

"***Any completed casting off of 
the restraint of coni'inement, before being 
set at liberty by proper authority, is an 
escape from confinement, and a lack of ef
fectiveness of too physical restraint im
posed is immaterial to the issue of guilt. 
An escape is not complete until the prisoner 
has, momentarily, at least, freed himself 
from the restraint of his confinement; * * *" 
(M.C.~., 1928, par. l39Jl). 

The evidence is uncontradicted and in fact admitted by the accused, 
that he was duly placed in confinement in the post guardhouse, that 
he escaped therefrom on the night of 11 July 1943 'Without having been 
set at liberty, that he success.t'ully evaded immediate pursuit, and 
that he was, a few weeks later, apprehended in another state. The 
provost marshal at the hospital so testified and too morning report 
so shows. Two otherllitnesses al.so testified that the accused es
caped and that pursuit l'i'as unavailing. Even if the accused had 
been innocent of the commission of the crime for which he had been 
confined, as by him contended aDi as shown by the evidence to be 
otherwise, such innocence would not be a defense to the offense charged 
(M.C.M., 1928, par. 139!!_). · · 

All of the evidence adduced upon the trial was both competent 
am abundantly Slfficient to establish every element of the offense 
alleged by the Specification, Charge II, ample to support the find
ing's or euilty of the Specification, Charge II, and of Charge II. 

7. The accused is about 19 years of age. He enlisted at Camp 
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Livingston, Louisiana, ·23 February 1942. His re'cord shows no prior 
service • 

.8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review; the record of trial 
is legally suffi"cient to support the findings anc.i the sentence. A sen
tence either of death or inprisonment for life, is mandatory upon a 
conviction of rape in violation of Article of War 92. 

,/6.£,,.dJAM. b ~ , Judge Advocate. 

~ t~ Judge Mvocate. 

Judge Advocate. 
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SPJGH · .J 3 NOV 1943 
CM 240674 

l)'N.ITED STA.TES ) FOURTH A.IR FORCE 
) 

. v•. ) . Trial by G.C.M., convened at 
) Army Air Base, Muroc, Cali

Private First Class GECRGE ) fornia, 25 and 26 August 1943. 
P. RIMKE (35323112), De ) Dishonorable discharge and 
tachment, Medi.cal Depart ) confinement for life. 
ment, Arrrry Air Base, Muroc, ) Penitentiary. 
California. ) 

Rl!:VIEW by the BOA.RD OF REVIEW 
DRIVm, LarTERHC.S and LATTIN,Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charges and Specifi
cationst 

CHARGE It Violation of the 92nd Article of War. 

Specification, In that Private First Class George p. Rimke, 
Detachment, Medi.cal Department, Arrrry Air Base, Muroc, 
California, did, in the County of Los Angeles, State of 
California, on or about 9 August 1943 forcibly and 
feloniou.sly, against her will, have carnal knowledge of 
Lina Mollison. 

CHARGE. IIt Violation of the 93rd Article of W~r. 

Specificationa In that Private First Class George p. Rimke, 
Detachment, Medi.cal Department, Army Air Base, Muroc, 
California, did, in the County of Los Angeles, State of 
California, on or about 9 August 1943, by force and 
violence and by putting her in fear, feloniously take, 
steal and carrJr away from the presence of Lina Mollison, 
a four-door Chrysler sedan, the property of Lina 
Mpllison, of the value of over fifty dollars· ($50.00). 
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He pleaded not guilty to and was found guilty of all Charges and Speci
fications. He was sentenced to be dishonorably discharged, to forfeit 
all pay and allowances due or to become due arrl to be confined at hp.I'd 
labor for the term of his natural life. The reviewing authority approved 
the sentence and designated the United States penitentiary, McNeil 
Island, Washington, as the place of confinement. The record of trial 
was forwarded for action under Article of War 5'*· 

3. The ·evidence for the prosecution shows that at about 1 zJO or 
2:00 a.m. on 9 August 1943, Mrs. Lina Basquette Mollison, 'Who had been 
visiting friends near Pasadena, was driving along Brand Boulevard in 
her four-door sedan on the way to her home in West Hollywood, when she 
saw accused, a pedestrian "hitchhiker" by the roadside. She slowed down 
almost to a stop and he opened the car door and got in beside her. He 
told her that he wanted to get to Los Angeles to look for a hotel. She 
informed him that she would turn off the direct route to Los Angeles in 
about two blocks and suggested that he get out and "take another car". 
Mrs. Mollison drove on for about a block when accused suddenly seized 
her by the throat, pinned her into the corner of the car, warned her not 
to scream or to move and told her that if she did not do his bidding he 
would kill her. She was terrified and did not scream. In accordance 
with his directions she made a right turn, drove the car to the curb ani 
stopped. He rolled up the windo~s and took the keys from the ignition 
nitch. She kept trying to plead with him, offered him all the money she 
had - about ten dollars, and he took it. She remarked that since he had 
her money he did not "need anything else" but he replied, "No, I want 
you". When he put his anns around her and started to "maul" and kiss her 
.she resisted with all of her strength, cried, pleaded and tried to reason 
with him. .After this had gone on for some ti.me, Mrs. Mollison, in an 
effort to induce him to cease forcing his attention upon her, falsely 
stated that she was pregnant. He said he did not believe it as he could 
not "feel anything". He had his hands on her "stomach". She became 
slightly hysterical which seemed to infuriate him and he kept saying 
"Don•t raise your voice or I will kill you". When she calmed down h~ 
told her that he wanted the car but he would not harm her if she did not 
try to get away. He µilled her to his side of the seat and climbed over 
to the wheel (R. 10-15, . 47, 50). · 

Accused then drove the car and in a conversation which,ensued 
between him and Mrs. Mollison, he stated that "they murdered" his sweet
heart to whom he was engaged, he hated all women and wanted "to kill". 
She did not smell liquor on his breath. She reminded him that she had 
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no money with which to get home and asked him for 11a couple' of dollars", 
which he gave her. Accused started drivin·g over some darkened, unpaved 
streets and when she became very frightened and hysterical he hit at 
her and told her to "shut up, or I am going to kill youn. He brought 
the car to a stop, again took out the ignition key, pressed his hands 
against her body and throat and continued to threaten to kill her if 
she did not submit to him. She pleaded and begged but. was "terribly 
weakened" and he held her with one hand, opened the door and pushed her 
into the back of the car. He hit her about the head and she went 
through "awful periods of being dazed, conscious,. and semi-conscious". 
She stated that, as clearly as she could remerrher those phases of her 
experience when she was not "physically and emotionally and otherwise 
upset" accused "raped" her 11definitely and entirely" ·against her will. 
under examination by the court Mrs. Mollison testified that there was 
no doubt in her mind that she had been raped and that by the term "raped• 
she meant that she had been penetrated by the "genital organs" o~ ac
cused. Mrs. Mollison stated that she was 36 years old, about five feet 
four or four and a half inches tall in her "stocking feet", weighed 
about 110 pounds and was the mother of two children (R. 16-23, 29, 56-57). 

After the sexual act had been completed accused grasped Mrs. 
Mollison by the throat and started to strangle her. He choked her until 
"everything went blank". When she recovered consciousness his hands 
were still on her throat although he had loosened his grasp. Accused 
said, "My GodJ What am I doing?" and "I don't want to kill you after 
all". They got back into the front seat and after accused had driven 
on for some time he told :Mrs. Mollison to get out as he was going to 
take the car, and warned her not to "report this" until "tomorrow" or she 
would find her car "in pieces". She alighted and "flagged" and entered 
another car. At her-request, the driver, a defense plant workman, tried 
to follow accused but soon abandoned the chase, started to take her to 

· the nearest police station and left her at B. · corner 11rhere Raymcnd L. 
McC.:ann, a police officer, was standing. Just as she started to talk to 
the officer accused drove up to the comer in her car and stopped abruptly 
for the traffic light. She exclaimed, 11Look--Officer, that ms.n stole 
nu car". Upon being questioned with reference to his possession of the 
car accused said, "Okay, officer, you have me-you got me dead to rights". 
~ccused was·then arrested and taken to the police station in Burbank by 
Mr.l-!cCarm and another officer who happened to drive up at that time 
(R. 23-25, 76-78, 86-88). 

At the police station accused was placed in a jail cell. At 
about 10:00 a.m., after he had 'been s.dvised that anything he might say 
could be used against him, accused was questioned by police officers and 
his statement was taken down by a stenographer. No threats or promises 
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were made and no force or violence was employed against the accused to 
induce him to make the staterrent. At about 3:30 p.m. of' the same day 
the statement which had been transcribed was read and signed by him. 
In this statement, which was received in evidence (Ex. 2), accused, in 
effect, related that he was walk:..ng along at about 2 :00 a.m. on 9 
August when Ers. l\':ollison stopped and picked him up. After they had 
gone on a short distance, he told her that he wanted "the car and her". 
She was nervous and frightened, he put his hands on her breasts and 
kissed her, she beeged him "not to", told him he could have her money 
and said that she was going to have a baby. He decided 11not to do it"• 
Accused then drove the car, she gave him some money, asked him to let 
her go and he promised to do so when he arrived at his destination. 
After driving on for some time accused turned up a side street and 
that was "where it happened". He told her he wanted her, she said 110.K., 
but please let ne go after you have me 11 • At his direction she got in 
the back seat where he had a. "complete" act. of sexual intercourse with 
her. V¥hen asked if he had threatened her, accus·ed answered in the 
affirmative. He was not sure whether he threatened to kill her if she 
resisted but thought that he did. She acted as if she were afraid of 
him. He grasped her by the throat, strangled her and then said, "Atv God, 
what am I doing". He told her he was going to take the car, and warned 
her not to make any report until "noon tomorrow" if she wanted the car. 
He let her out and shortly thereafter was apprehended by a. policeman 
when he rrade a sudden stop for a traffic light (R. 80-82, 85, 90-92, 102; 
Ex. 2). 

Dr. R. E. Brisbine, a physician and surgeon, examined Mrs. 
Mollison at the Emergency Hospital in Burbank between 5 and 6:00 a.m. on 
9 August. Norma Short, a registered nurse, was present. Mrs. Mollison 
had no bruises around the vulva, hips or thighs. She was menstruating. 
It was evident that she had experienced childbirth and in view of that 
fact there was less likelihood of tratuna than if she had been a virgin. 
She was very nervous and hysterical. 'Ihere were marks on her throat re
sembling fingernail marks and some slight swelling. From the appearance 
of these marks Dr. Brisbine was of the opinion that enough pressure could 
have been applied to cause loss of consciousness from strangulation
(R.61-63, 65, 69-76). 

Dr. Brisbine also examined accused on the morning of 9 August 
and observed on the fly of his trousers blood resembling menstrual flow. 
When Dr. Brisbine saw the blood he remarked, "That don't look very good" 
and accused exclaimed, "Oh, my God" '(R. 65-66). 
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Mrs. Mollison made ·complaints as to 'What had happened to her 
·to the defense plant workman 'Who gave her a ride, to each of the two 
policemen 'Who arrested accused and to the nurse who was present when 
Dr• Brisbine examined her (R. 55-56, 74, 90). 

On cross-examinaticn defense counsel directed Mrs. Mollison•s 
attention to a sworn statement which she had made before Captain George 
H. Rawlins on 10 August 1943 (Def. Ex• A). It was in substantial 
accord with her testimony except for a recital in the statement that 
accused tore the clothes from Nirs. Mollison and also tore her under-

, ·clothes from her body before he raped her. Her explanation was that this 
portion of her statement had not been correctly transcribed.· She 
testified that her outer garments had not been removed and that she had 
never said that her clothes were torn. She thought she may have used 
the word 11 torn11 to convey the meaning that her underclothes were pulled 
off of her (R. 4.5-46, 58-59). · 

4. For the defense Captain Rawlins testified that on the evening 
of 10 AugUBt he saw Mrs. Mollison at 'her hon!. He did not take down 
what she said verbatim but wrote out a summary of it on a typewriter 
with some assistaooe from a typist. He did not recall whether or not 
J,n-s. Mollison said that her clothes had been torn off but he either 
dictated or wrote out a sentence to that effect as a 11 summation11 

(R. 107-108). 

The accused testified that when he made the statement to the 
police in Burbank on 9 August he was ttin a wayn concerned with the truth 
of what he said "and in a way not" because he knew that he would 11 get 
ita for the car. He did not want his mother or anyone else to !mow about 
it so "pleaded guilty to all charges" (R. 109-110). 

Accused also testified that he had told Mrs. Mollison that if 
she gave him what he wanted he would let her go and she consented nto 
that". She then opened the right hand door, got out, got in the back, 
removed her "underthings" and "injected the penis into her vagina her
self". He was not using force at that time. Mrs. Mollison said, 11You 
have got what you want. Can I go?" He answered, 11Yes, I will take you 
down here a ways and everything will be all right". He told her he 
wanted the car and she said, 11All right. Take the car". She gave him 
11 the money" and when she stated that she would need some money to get 
home he handed her "the bills back". He stopped the car and let her out. 
It was his intention to drive the car to Los Angeles and "ditch it 
some'Where". He did not intend to keep it (R. 112-116). 
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Accused further testified that not long after he entered the 
car he "took over the driving". In doing so he stepped out of the car 
on one side, walked around to.the other side and got in again. So far 
as he knew liirs. Mollison ma.de no attempt to start the car while he was 
going from ~ne side to the other. She cautioned him to drive more 
slowly as otherwise he might "smash up• the car. At one stage of the 
journey as they approached another service man standing at the side of 
the road "hitching a ride", accused slowed down and would have stopped 
and given him 11a lift" but Mrs. Mollison said, "Don't do it" and ac
cused kept on going. .At that time accused was not assaulting her or 
using violence toward her i.n a.rry way \R. 116-117). . 

On cross-examination accused admitted thet he had a "full and 
complete" act of sexual intercourse with Mrs. Mollison. He testified 
that after he had entered her car and while he was driving. it, she 
asked him several times to let her go but he ·did.not stop so that she 
could alight. He admitted that he started to choke her but thought 
what he was doing, put his hand down and said, "Oh, my GodJ What am 
I doing?" He did not know why he put his hand up to her neck. Accused 
first said that he did not .rememl:?er whether this incident was before or 
after he had intercourse with Mrs. Mollison but later in his cross
examination said that it was afterward. He stated that he was 5 feet, 
10 inches tall and weighed 145 pounds (R. 118, 128, 130-132, 134). 

On redirect examina ti.on in answer to a question as to whether he 
used a.rry "particular words" before he had sexual intercourse with Mrs. 
Mollison to lead her to believe that her life was in danger if she re
sisted him, a_ccused replied, nI think she came to that conclusion her
self". Upon examination by the court he stated that he had threatened 
her "once" prior to the act of intercourse but did not remember what he 
had said. He had not threatened her with death, however, - he was sure 
of that (R. 135-137). 

5. According to the evidence for the prosecution, at about 2:00 
a.m. as Mrs. Lina Basquette Mollison was driving her four-door sedan 

_toward her home in West Hollywood after visiting with friends near 
Pasadena, she picked up accused, a "hitchhiker". He seized her by the 
throat, threatened to kill her if she screamed or failed to do his bid
ding and took over the driving of the car. After driving around for a 
considerable time, during which Mrs. Mollison gave accused all the money 
she had (about $10) except about $2 which she took for taxi fare and 
vainly implored him to let her go, accused turned into a dark side street 
and stopped the car. He then forced his attentions upon her, pressed.his 
hands against her body and.her throat, continued to threaten to kill her 
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if she did not s~bmit to him, pushed her out the front door and into 
the back of the car, hit her about thA head until she was .dazed, and 
"terribly weakened", took off her underclothes and had sexual inter
course vrith her. After the carnal act had been completed accused 
choked ! 1rs. Mollison until sh.e became unconscious from strangulation 
but loosened his grasp before death ensued c.nd exclaimed, "My GodJ 
V'.'hat ar.1 I doing'?" Thereafter accused told her that he was taking the 
car, let her out and drove awa1• he was apprehended a short time later 
in possession of the car. 

Rape is the unlawful carnal knowledge of a woman cy foret.: and 
without her consent. Force and want of consent are :i.nd5.spensable in 
rape; but the f0rce involved in the act of penetration is alone suffj_
cient where there is in fact no consent (Met,, 1928, par. 148b). 'lhe 
extent and character of the resistance required of a woman to establish 
her lack of consent depends upon the circumstances and the relative 
strength of the parties (52 c.J. 1019-1020; 44 Am. Jur. 905-906; CM 
239356, Brown). Although even reluctant consent negatives rape, where 
the woman'ceases resistance under fear of death or other great har~ 
( such fear being gauged by her own capacity) the consummated act is 
rape (1 ·wharton 1 s Criminal Law, 12 Ed., p. 942; CH 236612, Tyree; CM 
238172, .:ipear). In the instant case accused had carnal knowledge of 
Mrs. Mollison by force and without her consent. Failure on her part to 
activel;,; resist at the last clearly was due to weakness and fear in
duced by the threats of accused against her life acco~panied by actual 
physical violence. In the. opinion of the Board of Review the evidence 
sustains the finding of guilty of rc.pe as -alleged in the Specification, 
Charge I. 

In his testimony accused denied that he threatened to-kill 
Mrs. :Mollison or that he choked her prior to the act of intercourse. 
Although he admitted making one threat the language of which he could not 
remember, he claimed that she voluntarily gave her consent. This claim 
of accused is not consistent with the attendant circumstances as dis
closed by the uncontradicted evidence. Mrs. Mollison was 36 years of 
age, the mother of two children, and there was not a shred of testimony 
detrimental to her character. She had never met accused until she 
stopped her car at two o'clock in the morning to give him a ride as a 
friendly service to a man in uniform. It does not appear that she had 
been drinking. She was menstruating, It seems extremely improbable, 
to say the least, that such a woman under the circwnstances just re
lated would voluntarily submit to an act of sexual intercourse with a 
complete stranger in a parked car by the roadside. Further~ore it 
is not disputed that accused took her car and left her at an out of the 
way place where she could not board a bus or a streetcar or summon a 
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taxicab and that she emerged from her experience in a hysterical condi
tion, bearing upon her throat finger marks which indiqi.ted that she 
had been choked so severely that in the opinion of a medical expert she 
could have been rendered unconscious from strangulation. The Board of 
Review does not regard as worthy of belief the testimony of accused that 
iv.rs. ~follison consented to the carnal act. 

~s to the Specification, Charge· II, it arpears that after ac
cused had choked Hrs. l,iollison and threatened to kill her if· she did 
not do as he said, he wrongfully took her car and drove it away. ~his 
taking, inferentially ~~th intent to steal, of the automobile of Mrs. 
Mollison in her presence, against her will, by violence and intimida
tion was robbery CMCH, 1928, par. 149f). Accused testified that he 
did not intend to keep the car or to deprive the owner of it permanently,· 
but such testimol\Y unless believed, does not rebut the inference of 
intent to steal which arises from the acts and conduct of accused as 
shown by the evidence (CM 241176, Petty). · · 

6. Consideration ha.s been given to briefs in behalf of accused 
submitted to the Board, by Mr. s. s. Hahn, an attorney of Los Angeles, 
California, dated respectively.12 October and 2 November 1943. 

7. The charge sheet shows that accused is 22 years of age and that 
he was in:lucted on 1 September 1942. 

8. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were colllI!litted during the 

·trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings of guilty and the sentence. 
A sentence of either death or of imprisonment for life is mandatory upon 
conviction of' rape in violation of Article of War 92. Confinement in a 
penitentiary is authorized by Article of War 42 for the offense of rape, 
recognized as an offense of a civil nature and so punishable by peni
tentiary confinement by section 22-2801 of the District of Columbia Code. 

~,~ ,Judge Advocate 

~.~ ,Judge Advocate 

R--- 'b, L~,Judge Advocate 
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WAR DEPARWENT 
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In the Office of The Judge Advocate General 
Vlashington,n.c. 
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18 OCi 1943 
SPJGH 
CM 240697 

UNITED STATES 

v. 

Second Lieutenant GEORGE B. 
BRCV."NING (0-108000.5), Coast 
Artillery Corps. 

) . 
) 
) 
) 
) 
) 
) 

ILti.Y,AIIAN SEACOAST ARTILLl:RY C01:1~ND 

Trial by G. C.1.1., convened 
at Fort Ruger-! T.H., 17 
August 1943; · Dismissal. 

OPINION of the BOARD OF REVIEW 
DRIVER, LOTTERHOS and LATTIN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 85th Article of War. 

Specifications In that Second Lieutenant George B. Browning, 
57th Coast Artillery, was,· at Harbor Defenses, APO 
#952, on or about July 27, 1943, found drunk 'fthile on 
duty _as Battery Duty Officer•. 

CHARGE II: Violation of the 96th Article of War. 

Specifications In that Second Lieutenant George B. Browning, 
57th Coast Artillery, was, at Harbor Defenses, APO 
#952, on or about July 27, 1943, drunk and disorderly in 
command. 

ADDITIONAL CHARGE: Violation of the 96th Article of War. 

Specification 1: In -eh.at Second Lieutenant George B. Browning, 
57th Coast Artillery, was at A.P.O. 956, on or about 20 
Jun~, 1943, drunk in quarters. 

Specification 2: In that Second Lieutenant George B. Browning, 
57th Coast Artiller:,r, having received a lawful order from 
Lieutenant Colonel Urban J. Hess, General Staff Corps, 
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Assistant to the Assistant Chief of Staff, ·G-3 and 
Headquarters Counnandant, Seacoast Artillery Command, 
A.P.O. 956 to report for du-cy- at 2400 on 20 June, 1943, 
at the Command Post of the Seacoast Artillery Command, 
A.P.O. 956, the said Lieutenant Colonel Urban J. Hess 
being in the execution of his office, did, at A.P.O. 
956, on or about 21 June 1943, fail to obey ~he same. 

He pleaded not guilty to and was found guilty of all the Charges and 
Specifications. He was sentenced to be dismissed the service. The re
viewing authority approved the sentence and forwarded the record of trial 
for action under the 48th .Article of Viar. 

3. The evidence for the prosecution is substantially as follows: 

a. Charge I (dru.'1.k on duty) and Charge II (drunk and dis
orderly in command): On 27 July 1943, accused was a member of Bat~ery C, 
57th Coast Artillery, stationed at APO 952. Ce.ptain John F. Wallis was 
in command of the battery and Captain (then First Lieutenant) James H. 
Batchelder was second in command. Standing orders required that an offi
cer be nresent at the battery at ail times, and when the battery com
mander ~xpected to be away for a'time it was the practice for him to 
designate a duty officer to act in his place. On the return of the com
manding officer to the battery area, the duty officer would be relieved 
as· such without formality or report, but it was necessary for the duty 

• officer to know that the battery connnander had returned and intended to 
remain at the battery, and for them to contact each other to that extent. 
Normally, the second in cormnand of the battery would act as duty officer, 
but on 27 July Lieutenant Batchelder was on duty at Keystone, the command 
post of the harbor defenses, and Captain Wallis notified accused at lunch 
time that the latter would be duty officer of the battery on that day 
and would continue to act as such until Captain Wallis should return and 
relieve him.· After detailing accused as duty officer, Captain Wallis 
left the battery area and did not return until about 4130 p.m., when he 
went to the first sergeant ts office. He did not see accused until about 
6130 p.m., at which ti~ accused was drunk in the opinion of Captain 
Wallis, who then relieved accused from all duty (R. 7-15, 20-21, 25-26, 
29-31). . 

At about .3 aOO p.m., Private li'irst Class Martin Brewer saw ac
.cused in his. quarters, arxl at that time accused appeared to be sober. 
Recall from duty in the battery was at four o'clock. At about 4a1S p.m.
Second Lieutenants Charles B. Wenner and Cecil L. Fox·observed accused 
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.in his quarters. He was sd:)er, and showed no signs of intoxication. 
Shortly before five o'clock Technician Fifth G~ade Earl R. :t,;aile took 
some le~ters to Officers• Quarters, and accused called him in. Ac
cused took three drinks of 'Whiskey from a bottle, and gave Naile one 
or more drinks. Accused said he was going on duty at the command post 
at Keystone, and told Naile to drive him there in a "pickup". They 
did not take the bottle with them. Accused wore a sport shirt without 
insignia. In the opinion of i;a11e, accused was drunk when they left 
Officers, Quarters, and was getting drunker all the time (R. 13, 21, 
25, 32-35, 37-41, 49). 

At about 5:20 p.m., while Captain Wallis was .at dinner, he re
ceived a telephor..e call from Lieutenant Batchelder, r~questing that 
someone'relieve him from duty at the command post so that he could come 
in for dinner. At this time Captain Wallis had not relieved accused as 
duty officer. Lieutenant Wenner was designated to relieve Lieutenant 
Batchelder, and started to the command post in a 11 jeepn driven by Private 
Brewer. Accused and Naile aITived at the command post between 5:30 
and 6:00 p.m. Accused tried unsuccessfully two or three times to get 
out of the 11pickup11 • Lieutenant Batchelder telephoned Captain Wallis, 
who instructed him to have the driver bring accused back to the battery. 
When Lieutenant Wenner arrived about ten minutes later, accused left 
the 11 pickup". Accused was quite pale and was very unsteady on his feet •. 
Lieutenant Batchelder was of the opinion that accused was drunk, based 
on his :EiJYsical aI!)earance and speech. Naile and Brewer also testified 
that accused was drunk at this time. Lieutenant Wenner, who paid little 
attention to accused, would not say that he was drunk~ Accused and 
Naile started to the battery in the "pickup", followed by Lieutenant 
Batchelder and Brewer in the 11 jeepn (R. 9-10, 17-20, 2~, 24, 27-28, 37-38, 
41-42). · . , 

On the trip back to the battery, accused wanted to drive, 
engaged in an argument with Naile, removed the car keys when they were 
stopped by military police at the gate of Fort Hase, and jumped out of 
the car. Vfuen Lieutenant Batchelder approached and Naile stated that 
accused had the keys, accused stated, "I would like to see the yellow 
bellied _guy get them from me". Lieutenant Batchelder "finally•· pre
vailed on acc~ed to give him the keys and get in the "pickup", in
s~ructed Naile to ride with Brewer., and started to drive the "pickup" 
himself• Accused again attempted to get out, but Lieutenant Batchelder 
with the aid of a military policeman, kept him in, and drove away. In ' 
the opinion of two military policemen present, accused was drunk. On 
the way back a9cused tried unsuccessfully again to get out (R. 18-19,
36, 44-48). 
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\Jhen they arrived at the battery about 6:30 p.m. accused and 
Naile nearly had a fight, called each other names, accused said "I am" 
not allowing any son-of-a-bitch to call me or talk back to me that way , 
and. it became necessa.ry for Lieutenant Batchelder to grasp both men 
by the front of the shirt to keep them apart. About that time Captain 
Wallis arrived, sent accused to his quarters, and relieved him from all 
duty. Shortly afterward accused appeared to be in a stupor, and about 
7130 p.m. Lieutenant Fox and Second Lieutenant Silas J. Jones undressed 
him and put him in bed (H. 10-11, 19, 31, 49-50, 53)• 

on cross-examination Captain Wallis testified that accused per
formed his duty as an artilleryman 11with no fault to be found" and had 
ability, but, due to the fact that a~cused could not be tru~ted to be. fit 
for duty when he should be, Captain \,allis would not want him under his 
command (R. 13-14). 

b. Additional Charge (drunk in quarters· and failure to obey a 
ia.wful order on 20 June): Accused reported to the Seacoast Artillery 
Command, APO 956, on 17 June 1943 to replace Second Lieutenant Paul D• 
Davis, who was scheduled to leave on 21 June. 1he duty roster of the 
organization for the two-weeks period beginning 16 June had been prepared 
before the arrival of accused and contained the name of Lieutenant Davis 
but not that of accused. On 20 June, Lieutenant Colonel Urban J. Hess, 
headquarters cO!lllll2.ndant, told accused, who was then working on the after
noon shift as an operations officer, that Lieutenant Davis would leave on 
'the next da,y, and that accused would at that time take over Lieutenant 
Davis' regular schedule on the roster. Colonel Hess then consulted a copy 
of the roster,which was pinned on the wall, noticed that Lieutenant Davis 
was scheduled for a tour of duty from midnight, 20 June to 7100 a.m. on 
21 June, and told accused that he would go on with Lieutenant Davis at 
that time. Accused made no comment. After Colonel Hess had left, Captain 
Donald E. Barrett, assistant chief of staff at Fort Ruger, who was re
sponsible for the training and direction of officers in the operations 
secticn of the Seacoast Artillery Command, explained to accused that he 
would be taking over at midnight and would be on his own, and advised him 
to take the rest of the afternoon off, report for duty at midnight, and 
when relieved at 7:30 the next morning to report back for 11Cpn report, 
after which he could go to bed.· At 11:15 p.m. the switchboard operator· 
at the operations secticn received a telephone call from a "Lieutenant 
Browning" inquiring whether he was to come on duty at midnight~ and in
formed him that he would and that Lieutenant Davis would pick him up at his 
quarters at 11130. Ljeutenant Davis called at the quarters of accused at , 
11:30 and found accused asleep in bed. Lieutenant Davis shook him vigorously 
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tried for five minutes to awaken him, did not succeed, "figured" 'he was 
drunk but could not "sey that he was". Shortly afterward Second 
Lieutenant Ruffin lt. Bailey flashed a light in the face of accused, 
shook him, could not a~aken him; for that reason concluded that accused 
was drunk but could not "say he was drunk". Accused did not report 
for duty ~t midnight or at any time between midnight arrl 7:JO the next 
~orning (R. 56-68, 71). 

Lieutenant Davis had talked with accused between 7:00 and 8:00 
p.m. · on 20 June, and at that time accused did not appear to be under the 
influence of liquor, although there was the smell of liquor on his 
breath. Early in the evening Second Lieutenant Tho~as R. Dennison had 
seen accused, who did not appear to be under t.he infiuence of liquor. 
At about 9:30 p.m. when Lieutenant Dennison observed him again, the eyes 
of accused were glassy, he swayed forward and backward and from side to 
side, arxl seemed to have no control over his body. Accused came out of 
the bathroom with a bottle of Lieutenant Dennison's whiskey, from which 
Lieutenant Dennison afterward learned a pint had been removed and re
placed by water. Lieutenant Dennison was of the opinion that accused was 
drunk (R. 64-65, 72-75). 

4. T'ne evidence for the defense: 

a. Charges I and II: Lieutenant Fox was recalled and testified 
that when-Captain Wallis placed accused in command of the battery on 27 
July Captain Wallis said, "Lieutenant Browning, you take the battery this 
a.fterrioon11 • Lieutenant Fox did not think it was customary for the battery 
commander to notify the duty officer on his return to the battery area, and 
that the duty officer would remain on du-cy until he knew the battery commander 
was there. The battery clerk arrl battery mechanic testified that they had 
seen accused throughout the afternoon of 27 July and that accused was then 
sober (R. 77-84). 

Accused testified that after lunch on 27 July, Captain Wallis said 
to him "You _will have charge this afternoon. Hang around close and check 
details". That did not mean much to acc~ed, because it "is what all the 
officers do every afternoon, anyway". Accused did not realize he was to 
be senior officer and acti~ battery commander. He checked the fatigue de
tails and kept· the work going. As the battery was to change location in a 
few days, he spent the entire afternoon up to 4:00 p.m. "rounding up• tools 
and equipment.. At. or shortly after 4:00 p.m. he went.. to his quarters, took 
a shower, had a drink and then went to the battery tailor's office to get 
a clean uniform. On the way, he saw Captain Wallis in the first sergeant's 

. office arrl assumed that Captain Wallis would autom'ltically take conunand 
and that his (accused 1s) duty as battery officer was over. Accused had 
served before as duty officer, and on no occasion had he been relieved from 
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duty by any word or sign. There was an officer of the day in the bat
tery but no such thing as battery duty officer. It was merely a matte:t' 
of ·sticking close to the battery and seein~ that the work was done 
according to schedule. Accused had intended to go swimming but after 
tald.ng two more .drinks from a bottle at his quarters and giving two 

· drinks to his driver, Naile, he was "pretty high", neither drunk nor 
sober, and decided to see ~ieutenant Batchelder at Keystone. He did • 
not go there to relieve Lieutenant Batchelder. It was no part of his 
duty to relieve the officer at ~he conp:nand post or to send a:qyone to 
relieve him (R. 85-91). 

b. Additional Charge: No evidence was offered by pie defense 
on this Charge. 

5. Captain Wallis was recalled in rebuttal by the prosecution, 
but added nothing to his original testimony (R. 91-92) • 

. 6. a. Specification, Charge I: The-evidence shows that on 27 
· JuJ.y 1943; accused was designated as ducy- officer of his battery by 

the battery command~r, who would be absent on duty elsewhere during the 
afternoon. The battery commander returned about 4:30 p.m. and was seen 
by accused, but he did n>t see accused and did not relieve accused as 
ducy- officer. Although it was not the custom for the duty officer to 
be relieved formally or to make a report, it was necessary for him to 
communicate with the battery commander upon return of the latter., in 
order to know that the. batter,; commander intended to remain in the area. 
When accused saw the battery commander shortly after the ~eturn of the 
latter, he assumed that he was off duty., took three drinks of whiskey, 
and went to the battery command post in a drunken condition. 

In the opinion of the Board of Review it is clearly shown that 
accused had not been relieved as duty officer of the battery at the 
time that he became drunk., regarcil.ess of his belief that he was auto
matically relieved when he learned that the battery commander had re- · 
turned. Having once been placed on ducy., he was under the responsibilicy 
of knowing tha. t he had been relieved., before drinking intoxicating
liquor. · 

•In time of war and in a region of active hostilities the cir-
cumstances are often such that all members of a connnanq may properfy be 
considered as being continuously on duty within the meaning of the 8Sth 
Article of Viar (MCM., 1928., par. 116). HOWever, it is unnecessary to 
consider the particular location and function or the battery of accused, 
in view or the fact that he had not ,been relieved as duty officer. 
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b. · Specification, Charge Ir: '\',ben accused Wo.s returning from 
the battery command post on the afternoon. of 27 July, h~· engaged in 
an altercation with an enlisted man who was driving for him, insisted 
on driving, removed the car keys, and jumped out of the vehicle. 
-mien a1other officer attempted to intervene, accused referred to the 
enlisted man as a "yellow bellied guy". The other officer then drove 
the car in which accused was ridi~, and required the assistance of a 
milita:cy policeman to prevent accused from leaving the car. '.'lhen they 
returned to the battecy- area, accused nearly had a fight with the 
same enlisted man, referred to him as a "son-of-a-bitch", and shortly 
afterward had to be undressed and put to bed by ·other officers. It 
was shown that the accused was d~ during this time. 

Such conduct was obviously clisorder)y, and the evidence 
supports the find.ii'€ of guilty•. 

c. Specification 1, Additional Charge: The evidence shows 
without contradiction that accused was drunk in his quarters at about 
9:30 p.m. on 20 June 1943, and that at about 11130 he had fallen into 
a sleep from which it was impossible to awake him. 

d. Specification 2, Additional Charge: On the afternoon of 
20 June, while he was on duty, accused was instructed by Lieutenant 
Colonel Urban J. Hess, his superior officer, that he would be on duty 
from.midnight that night until seven o'clock the next morning.· Captain 
Donald ·E. Barrett repeated· the command to accused shortly afterward,· 
and permitted accused to take the remainder of the· afternoon off on 
account of this night duty. Accused failed to obey the order given him 
by Colonel Hess, and did not report for duty as he was instructed to 
do. 

7. The accused is 26 years of age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted service from 
12 July 1935 to 7 November 1937, from 26 April 1938 to 22 May 1941, and 
from 3 June 1941; appointed tempora:cy second lieutenant, Anry of the 
United States, and.active duty, 10 July 1942. 

8. The court was legal)y constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sentence, 
and to warrant confinnation of the sentence. Dismissal is mandatory upon 
conviction of a violation, in time of war, of the 8Sth Article of War, 
and authorized upon conviction of a violation of·the 96th Article of war. 
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1st :J:nd. 

War Department, J.A.G.o., 20 OGT 1'343 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant George B. Browning (0-1080005), Coast Artillery 
Corps. · 

2. I ccncur in the opinion of the Board of Review that the record 
· of trial is leg2.lly sufficient ·to support the findings of guilty and 

the sentence, and to warrant confirmation of the sentence. The accused 
was found drunk while on duty as battery duty officer, was drunk and 
disorderly in command on the same occasion, was drunk in quarters on 
another date; and failed to obey a lawful order of a superior officer 
to report for duty. I recommend that the sentence to dismissal be con
firmed and carried ;nto execution. 

3. Inclosed are a draft of a 'letter for your signature, transmit
ting the record to the President for his action, and a form of Bxecutive 
action carrying into effect the recommendation made above. 

, Q_,.__oo__.._.__...__ 

l,~on c. Cramer, 
}lajor General, 

The Jucge Advocate General. 

J Incls. 
Incl.I - Record of trial. 
Inel.2 --Drft. ltr. for sig. 

Sec. of War. 
Incl.J - Form of action. 

(Sentence confirmed. G.C.M.O. 353, 10 Nov 1943) 
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WP.R DEPARTI.:ENT 
J.rrrry Service F'orces 

In the Office of The Judge A.dvoca te General 
Washington,D.C. (107) 

18 OCl 1943 
SPJGH 
Cl.i 240753 

UNITED STATES ) SECOND' AIR FCRCE 
) 

v. ) Trial by G.C.M., convened 
) at Axmy Air Base, Kearney, 

Second Lieutenant SIDNEY ) Rebraska, 3 September 1943. 
SHAPIRO (0-579194), Air ) Dismissal. 
Corps. ) 

-
OPINION of the BOARD OF REVIEN 

DRIVER, LOTTERHOS and LATTIN, Judge Advocates 

l~ The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cationi 

CHARGE: Violation of the 96th Article of War. 

Specificationa In that Second Lieutenant SIDNEY SHAPIRO, 
518th Base Headquarters and Air Base Squadron, Army Air 
Base, Grand Island, Nebraska, while serving as Defense 
Counsel before a regular]y organized General Court-Martial 
in the case of the United States versus Private Fausto 
Agredano at Army Air Base, Grand Island, Nebraska., on or 
about the 27th day of August, 1943, did, wrongfully and 
ldllfully present and tender.to the said Court-Martial, 
Private Y.anuel Rosas for arraignment in the stead of the 
said Private Fausto Agredano, well knowing that in truth 
and in fact that the said Private Manuel Rosas was not 
the proper accused in the said General Court-Martial case, 
and did thereby effect a delay in the orderly progress of 
said General Court ~artial case. And in that the said 
Second Lieutenant SIDNEY SHAPIRO., 518th Base Headquarters 
and Air Base Squadron, did further willfuljy and wrong
fully cause and direct that the said Private Manuel Rosas 
speak to said court through an interpreter when in truth 
and in fact the said Private Manuel Rosas had an adequate 
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command of the English language. And that he, the said 
Second Lieutenant SIDNI.'Y SHAPIRO, 518th Base Head
quarters and Air Base Squadron, by the aforesaid arti
fices did wrongfully and willfully effect a delay and 
obstruct the orderly administration of justice before 
the aforesaid Court-Martial, to the prejudice·of good 
order and military discipline •. 

(Specification 2 as shown on the Charge Sheet was withdrawn 
prior to arraignment). 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. He was sentenced to be dismissed the service. The re
viewing authority approved the sentence and forwarded the record of 
trial for action under the 48th Article of War. 

3. The evidence for the prosecution shows that Mrs. Treva Norris, 
court reporter at Grand Island Arrrw Air Base, reported the case of 
United States against Fausto Agredano on 27 August 1943• She 
identified the record of trial in that case (Ex. l), which she typed 
from her shorthand notes and which, with two unimportant exceptions, 
truly reflected the proceeding. The exhibit showed on its face that 
a general court-martial met on. 27 August 1943 at Army Air Base, Grand 
Island, Nebraska, for the trial of Private Fausto Agredano under a 
specification alleging assault with intent to commit rape upon Donna 
Jean Fuller, a ·girl fifteen years of age (R. 5-3 to 5-4). 

Major Donald E. Scarf, law menber of that court, testified that 
accused acted as defense counsel in the Agredano trial, that.when the 
court convened the trial judge advocate had a "little difficulty" find
ing Agredano, that "Defense Counsel" (accused) stated that he lmew 
where "he" was, stepped out of the room, brought in a Mexican and put 
him "on the stand", and that the court proceeded in a normal manner. 
An interpreter was sworn, "the Accused" was arraigned, and the prose
cution put on its entire case. "Defense Counsel" (accused) then. 
brought the "actual Accused" (Agredano) to the stand as a witness, and 
had him state his name, rank, serial number and organization, where
upon it developed that the person who had been arraigned and tried was 
an imposter. Accused also put the imposter, Manuel Rosas, on the stand 
as a witness to identify Fausto Agredano. Although Rosas had an 
adequate knowledgt: of the English language, he was arraigned through · 
an interpreter. During the trial the complaining witness identified 
the imposter (Rosas) as the person who attacked her. Some of the other 
witnesses identified him, some were hesitant, and some refused to 
identify him. Accused stated that his motive in bringing in the im
poster was that "the witnesses would identify aey Mexican". As a result 
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of the conduct of accused it was necessary to adjourn the court and try 
the "actual Accused" (Agredano) at a later date, and there was con
siderabie "confusion and embarrassment to the Court" (R. 5-4 to 5-10). 

Manuel Rosas, who appeared in the Agredano case in the place 
of the latter, did so at the. direct request of accused (Lieutenant 
Shapiro), who told him how to act in court, to plead as Agredano, to 
pretend that he could not speak English, and to speak o~ through an 
interpreter. Rosas spoke English well, but spoke to the court through 
an interpreter, and followed the instructions given him. Accused told 
him that he was brought into the case so he could "help that other Ac
cused", and used no threatening words or promises to get Rosas to "do 
this thing". On the day of the Agredano trial, Rosas was on duty at 
the guardhouse, guarding a plane, when accused talked to him about 
coming to the court room. He was relieved from this duty so he could 
go there (R. 5-10 to 5-19). 

The record of the Agredano trial (Ex. 1) discl.osed the follow
ing p,rtinent factss Accused was present as defense counsel. The 
court proceeded to the trial of "Private Fausto Agredano", who 
appeared before the court, was asked by the trial judge advocate whom 
he desired.to introduce as counsel, and stated that he desired to be 
defended by 8 2nd Lt. Sidney Shapiro, defense counsel"• Corporal 
Anastacio Sosa was sworn as "Translator". 11 The accused" was arraigned 
and pleaded not guilty. Several witnesses for the prosecution were 
sworn, testified and were cross-examined by·defense counsel, and the 
prosecution rested. '!be defense then called a witness, who was· sworn 
and testified through the "Translator" that he was Fausto Agredano. 
A colloquy followed between the prosecution and defense (accused) as 
to the identity of the person wno had been tried up to that point. 
Accused stated "I.brought this man in here to show the Co'ln"t that the 
main witness did not even know 'Who attacked hern and "to show that he 
is not the right man"• He added "If I had brought Fausto Agredano 
into this court room, the w:i.tnesses would have identified him, just as 
they did this other Mexican * * *"• The man who had been present as 
the accused was then sworn and testified that he was Private Manuel 

. "Roses" •. When the prosecution stated the understandine that "Defense· 
Counseln (accused) took "this nan" out of the guardhouse and permitted 
him to sit in the court room posing as Fausto Agredano throughout the 
trial, accused replied that he did. After further colloquy, the court 
was closed, opened and adjourned (Ex. 1). 

· 4 •.. The accused testified that he received a law degree in June 
~941, had nev~r practiced law, did war work from graduation until he was 
inducted on 7 April 1942, was connnissioned on 14 April 1943, and had 
done some legal work in t.he A:rmy,, including service as trial judge 
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advocate in three cases and as defense counsel in five (R. ·s-20 to 5-2~). 

Accused, when designated as defense counsel for Agredano, con-
. eluded that the latter was an ignorant, illiterate Uexican. Agredano 
professed innocence of the offense charged. Accused was a "little 
bit desperate11 for a defense, and on the evening before the trial 
thought of bringing another 11'.:exican into the case, and of bringing 
others who might resemble Agredano into the court room to throw some 
doubt on the correct identify of "the Accused". He went to the guard
house and had a guard select four men resembling Agredano from the 
t:exicans in the guard squadron. On the morning of the trial, the 
guard brought ltanuel Rosas to accused. Rosas bore a striking re
semblance to Agreda.no, and accused told him to go to a room adjoining 
the court room. His instructions to Rosas were to sit in the court 
room and keep quiet, and he told the guard to keep Agredano out of 
the court room and keep him in an adjoining room. Rose.s was brought 
up for arraignment, accused pleaded not guilty _for him, the witnesses 
for the prosecution identified him, accused was convinced that Agredano 
must be innocent, and accused brought in "the right Accused" (.Agredano). 
In explanation of his· actions, accused stated that he was tta little 
bit coofused what to do", decided that arry I.:exican brought into the 
court room would be identified, thought that if he brought Agredano in 
he would immediately be found guilty, so decided "there was only one 
thing" to do (R. S-22 to 5-25, 5-28 to 5-29). . . 

It was stipulated (Der. Exs. A, Band C) that if they were 
present three named residents of Bridgeport, .Connecticut, would 
t~stify to the excellent character, high integrity, excellent reputa
tion and sportsmanship of accused (R. 5-Jl). 

$. Secorxi Lieutenant Saul J. Seiff, a witness for the court, was 
trial judge advocate in the Agredano trial on 27 August. On.that day 
when the court was about to assemble he "told Lieutenant Shapiro that 
I thought the Accused was in the buildine but that I hadn't been able 
to find him. I told h~ I would like to get him in here so that we 
could get started. The next thing I knew he inunediately brought 
someone in". Lieutenant Seiff had never seen the real accused before 
Rosas sat beside Lieutenant Shapiro (accused) and was arraigned thro~h 
an interpreter (R. 5-29 to 5-31). 

6. The evidence shows that accused was defense counsel in the 
case of United States against Private Fausto .Agredano before a general 
court-martial. Accused believed that the witnesses for the prosecution 
would identify arry Mexican similar in appearance to Agredano as the 
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guilty person. Agredano professed his innocence, and accused was in 
search of a means of defending hiro successfully. Accused arranged to 
have private Manuel Rosas, who resembled Agredano, present at the 
trial., and when the accused in that case was not found promptly when 
the court had assembled, accused {Lieutenant Shapiro) brought Rosas 
into the court room. Rosas was arraigned as Agredano., through an 
interpreter., although Rosas spoke and understood English. The trial 
proceeded on the assumption by all, except accused., that Rosas was 
Agredano. Most of the witnesses for the prosecution identified Rosas 
as the guilty person (Agredano), and the prosecutia-i rested. Accused 
then brought the real Agredano to the stand as a witness., and the 
fact that the person bei~ tried was an imposter was disclosed. As 
a resul.t.,.it was necessary to adjourn the court and Agredano could not 
be tried until a later date. 

An officer or other military person, acting as defense counsel 
before a general or special-court-martial., will perform such duties as 
usually devolve upon the counsel for a defendant before civil courts in 
a criminal case. He will guard the interests of the accused by all 
honorable and legitimate means known to the law. · It is improper for 
him to tolerate Br1:f manner of fraud or chicane (MCM., 1928., pars. 43b and 
45£). - . - . 

Although it is the duty of defense counsel to be diligent in 
protecting the rights and interests of an accused and in seeking to 
obtain a i'indirg of not guilty by fair and proper means., he must limit 
himself to honorable and legitimate methods and lllllSt maintain an honest 
attitude toward t.J.ie court.· To deceive the court by foisting upon it an 
imposter in the place of the true accused., is to practice a fraud upon 
the court. Such conduct not only discloses a lack of respect for the 

.court., but tends to delay and embarrass the orderly administration of 
justice., in that proceedings conducted under the ~ircumstances sho'Wn. 
amount to no more than a mock trial, serving no useful· purpose and· 
resulting only in confusion., delay and sacrifice of the time and efforts 
of the personnel of the court. 

"There is no recognized rule of law or ethics which 
justifies the conduct of counsel in any case., civil'or 
criminal, in endeavoring by dishonest means to mislead the 
court or jury., even if to do so might work to the advantage 
of his client, and such conduct will constitute a ground 
for suspension or disbarment. A duty rests on the courts 
to maintain the integrity of.the legal. profession by dis-
barring attorneys v.ho indulge in practices designed to bring 
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the courts or t},e ~)rofession into disrepute, or to per
petrate a fn;ud. on the courts, or "!;o corrupt arrl defeat 
the ac'nlinistration of justice. * ,'.- ~.t, (7 C.J.S. 75)). 

In the opinion of the Board of Review the conduct of accused 
constituted a violation of the 96th Article of War. 

7. a. At the beginning of tlie trial the defense made a motion 
for a continuance for at least seve;1 days in order to prepare for trial. 
The motion was denied. Althouth it appeared that the charge sheet was 
served on accused only a short time before the trial, it also appeared 
that accused had, for several days, known the general nature of the 
charge on which he would be tr-led. There was no substa..11tial conflict 
as to· the facts, and accused was the only witness for the defense. 
Under the circumstnnces, the Boa.rd of Review is of the opinion that the 
actfon of the court in denying the request for a continuance was within 
Vie discretion of the court. 

b. Uthough the record of proceedines in the Agreda.no case 
(Ex. 1) contained the. evidence heard during that trial, which was 
hearsay as against accused, yet accused was not prejudiced thereby. The 
evidence of the conduct of accused was not in conflict, and the im
portant questions before the court involved the legal effect of the 
actio~s of accused, rather than what the actions were. 

8. The accused is 28 years of age. The records of the Office of. 
The Adjutant General show his service as follows: Enlisted service from 
8 April 1942; · appointed temporary second lieutenant, Army of the United 
states, from Officer Candidate School, and active duty, 16 April 194). 

9. 1'he court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of . 
trial- is legally sufficient to.support the findings of guilty and the 
sentence, and to warrant ccnfinnation of the sentence. Dismissal is au
thorized upon conviction of a violation of the 96th Article of War. 

---~-----:----t-1,:i__.&re,,=L..·~J---·'Judge Advocate 

-~~Jt'1"~'-""------"-"-"'-'.::;._;=---' Judge Advoeate 

~\~· 
---------·~ ,Judge Advocate 
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1st Ind. 

war Depart.ment, J.A..o.o., 2 7 OCT 1'43 - To the Secretaey of War. 

l. Herewith. transmitted for the act.ion o! the President are the 
record of trial and the opinion of the Board o! Review in the case 
_9:f Second Lieutenant Sidney Shapiro (o-$79194), ilr Corps. 

2. I concur in the opinion of the Board of Re'fimr that the 
:noord ·or trial is legally nfficient to support the findings of 'guilty' 
and- the sentence, and to warrant confirmation of the sentence. 'J.he 
accused, while serving as defense counsel before a general court-martial, 
wrongfully and willfully- presented an imposter !or arraignment, and 
caused the imposter t.o speak to the court through an interpreter when 
in fact he was able to speak English, thereby effecting a delq and ob
struction o! justice. Accused. disclosed his f rand t.o the court atter 
the prosecution rested, as a part of his scheme to use this unusual and 
improper method- to defend the perscm on trial. I recommend that the 

·sentence to dinissal be conf'irmed and carried into execution•. 

3. Consideration has been given to a letter dated 21 September 
1943 .from Honorable Francis Maloney, United States Senator, to The 
Adjutant General, and a letter inclosed from Mr. David Gold.8tein, 
Bridgeport, Cormecticut, dated 20 September 1943. 

4. Inclosed are a draft of a letter for your signature, transmit-, 
ting the record to the President far his action, and a form o! Execu
tift action carrying into effect the recoJlllll8nd.ation made above. 

4 Incls. 
llyron C. Cramer, 

Major General, 
Incl.1-Record or trial. '!be Judge Advocate General. 
Incl.2-Dft. ltr. for sig. 

Sec·. or War. 
Incl.)-f'orm. of action. 
Incl.4-Ltr. fr. Hon. Malone)", 

. w/inel. . 

(Sentence confirmed. G.C.M.O~ 15, 6 Jan 1944)
• 
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WAR DEPARTMENT 
Arrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

(115) 
SPJGN 
.CM '240754 

1 6 OCT 1943 
U N I T E D S T A T E S ) SECOND AIR FORCE 

v. 
) 
) Trial by G.C.M., convened. at 

Second Lieutenant JOHN H. 
) 
) 

Army Air Base, Dyersburg, . 
Tennessee, 12 and 19 August 

RAQUE'£ 
Corps. 

(0-564104), Air ) 
) 

1943. Dismissal.. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates · 

1. The Board of Review has eJ!8mined the record of trial in the case 
of the officer above named and submits this, its opinion, to The Judge · 
Advocate General. · · 

2. The accused was tried upon the following Charge and Specifica-
tions: 

CHARGE : Violation of the 96th Article of war. 

Specification 1: {Nolle Prosequi) 

Specification 2: (Nolle Prosequi) 

Specification 3: {Nolle Prosequi) 

' Specification 4: (Nolle Prosequi) 

Specification 5: (Noll~ Prosequi) 

Spscification 6: In that Second Lieutenant John H. Raquet, Air 
Corps, 346th Bo~hardment Group, did, at Denver, Colorado, 
on or about June 10, 1943, with intent to defraud, wrong
fully and unlawfully make and utter to the Colorado State 
Bank, Denver, Colorado, a certain draft, dated June 101 1943, 
drawn on. the Casper National. Bank, Casper, Wyoming, in the 
amount of Forty Dollars ($40.00), and by means thereof did 
fraudulently obtain from the said Colorado State Bank, Denver, 
Colorado, Forty Dollars ($40.0Q) lawful money of the United 
States, he, the said Second Lieutenant John H. Raquet, then 
well lmowing that he did not have and not intending that he 

. should have any account with the said Casper National Bank, 
Casper, Wyoming,. for the payment of said draft. 
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Specification 7: In that Second Lieutenant John H. Raquet, 
Air Corps, 346th Bombardment Group, being indebted to 
Vandermast, Inc., a corporation of Santa Ana, California, 
in the sum of One Hundred Thirty and 52/100 Dollars 
($130.52) for merch~dise purchased, which amount bec8.!Jle 
due and payable on or about April 1, 1943, did at Santa 
Ana, California, from about April 1, 1943 to about July 17, 
1943, dishonorably fail and neglect to pay said debt. 

Specification 8: Same form as Specification 7, but alleging 
dishonorable failure and neglect, from 22 August 1942 to 

. 17 July 1943, to pay debt of $74.15 to Morris Brothers 
Department Store, Miami Beach, Florida. 

Specification 9 s Same form as Specification 7, but alleging· 
dishonorable failure and neglect, on 10 January 1943, 'to 
pay debt of $28.67 to MacManus Jewelry Company of Casper,
Wyoming. . 

Specification 10: Same form as Specification 7, but alleging 
dishonorable failure and neglect, from 14 January 1943 
to 17 July 1943, to pay debt of $54.73 to Hotel Henning, 
Casper, Wyoming. 

Specification 11: Same form as Specification 7, but alleging 
dishonorable failure and neglect, from 1 April 1943 to 
17 ~uly 1943, to pay debt of $50·to Staff Sergeant Henry 
J. Sch'!lidt, Gowen Field; Boise, Idaho. 

Specification·12: In that Second Lieutenant John H. Raquet, 
Air Corps, 346th Bombardment Group, being indebted to 
the Bank of America, Los Angeles, California, in the 
sum of Two Hundred Fpur Dollars ($204. 00) for money borrowed,' 
which amount became due and payable in four (4) equal sue~ 
.cessive monthly 1ns·ta11ments of Fifty-one Dollars ($51.00), 
beginning June 2, 1943, did, at Los Angeles., .California., from 
June 2., 1943, to about July 17., 1943, dishonorably fail and 

.. and neglect to pay the installments then due., to-wit: Fifty
one Dollars ($51.00) due on June 2, 1943, and Fifty-one 
Dollars ($51.00) due ?n July 2, 1943. 

The accused pleaded guilty to and was found guilty of the Charge and the 
Specificatiol13 thereunder upon which he was tried. He was sentenced to be 
dismissed the service. 'l'he reviewing authority approved the sentence and 
forwarded the record of trial for action under Article of War 48. 
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J. The evidence for the prosecution shows that on or about 10 June 
1943 the accused drew a draft on the Casper National Bank., Casper., 
Wyondng., in the sum of $40 which he cashed with the Colorado State Bank 
of Denver., Denver., Colorado., and which was dishonored when presented for 
payment as accused•s account was closed. The existence or the unpaid debts 
described in Specifications 7 to 12 inclusive was shown by.sworn accounts., 
affidavits and letters which were a.dmitted into evidence w1thout objection ' 
(R. 6-7; Exs. A-G). 

4. The evidence for the defense consists or the testimoxzy of 'the · -
accused., who., after full explanation of his rights to speak o~ remain silent., 
elected to testify. He testif'ied that he was then 20 yea.rs of age., that 
about four years before he., at the age of 16., ha.d enlisted in the Canadian 
Army, served in Newfoundland and Iceland for almost a year., arid returned 
to Canada where he was granted an honorable discharge as he desired to 
enlist in the Army of the United States as he was an Ameriean citizen, that 
he.so enlisted on 6 Januar/ 19421 was sen+. to Officer Candidate School at 
Miami, Florida, and that he wa.s commissioned on 16 September 1942. While 
attending Officer Candidate Scho9l., he incurred'the debt due Morris Brothers 
for officer unif'onns., which he intended to liquidate from a trust fund of 
about $JOO which he had in Canada.- He ascertained 1:>y wire, however, that -
only $25 could be sent to him out ·of Canada and, therefore., when he graduated 
on 16-September 1942., he paid about $50 of his obligation and arranged to pay 
the balance in installments. From Officer Candidate School he was sent to 
Spokane, Washinr;ton, where he remained for ab,out three weeks bef~re- being 

'transferred to Casper, Wyoming. At the latter place, he engaged in gambling, 
losing about $2000, which he was unable to pay, but which he compromised 
for. $750. He secured this latter sum by two loans., one for $350 from the · 
Casper National Bank and the other for $400 from a ci,rilian ,friend,, He · · 
allotted $100 of his monthly pay to the bank and authorized the bank, which _ 
was the depository £or his· pay,• to pay $50 per month to the civilian., leav
ing him about $16 per month upon which to live, which was supplemented 
by his uniform allowance and travel expenses (R. 8-11, 16-21). While in 
Casper., Wyoming, ha purchased a wrist watch and band, which he needed to 
per!'orm his _duties, making a cash payment t.her~on of $10 and a balance due 
ot $28. 67 upon which the first installment became due on 1 January 1943. On 
~uoh date he registered in the Henning Hotel and there incurred-telegraph 
and· telephone bills of ~out f'ii47 within a short time, attempting to secure 
funds .from three uncles in New York City and his mother in Canada. His 
uncles were unable to assist him financially and his mother could only send 
him i25, which she did. On 2 January 1943, for nonpayment of these debts, 
he was placed in arrest in quarters, where he remained until he was trans
ferred to Boise, Idaho, on 5 February 1943. There, tho base co,mmanding 
officer told him as long as he paid his debts nothinG would happen, and 
instructed him to do no more ga.inbling, in which he had not engaged since, 

-except for a penny az:ite poker gwne in which he had lost 80 cents. He 
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remained in Boise, Idaho, until_$ March 1943 when he was sent to Santa Ana, 
California, to attend a preflight school but, in order to clear the base· 
at Boise, he borrowed $50 from Sergeant Henry J. Schmitt through a.Lieu-
tenant Andrew J. Boot, Jr. (R. 11-13, 22-24). · 

Upon arrival at Santa Ana, the trial juq.ge advocate required hil!l to 
sign numerous letters, stating that he would pay his creditors monthly 
amounts in excess o!.his monthly pay before permitting him to entor pre
flight training. Here, without a down payment, he purchased sununer uniforms 
on a 60 days credit arrangement from Vandermast, Inc., in the amount of 
about $130. On 1 April 1943 he was unable ·to make payment as a,sreed in the 
letters which he had been· required to sign, since the bank a~ Casper, Wyo
ming, was still retaining tl50 of ·his pay; and he, for two w eks, was placed

1in arrast, upon release from which he was ordered to pay his debts within 
24 hours, which he was unable to.do. He then, with the assistance of a 
young lady friend as co-signer on his note, borrowed $200 from the Bank of 
Ai~erica in Los Angeles. This sum h~ usedto pay the balance·on the loans 
secured to liquidate the gambling debt. Oii his return from the bank, he 
was asain placed in arrest for failure to pay the debts, and on 9 June 1943 
he was transferred to S,alt Lake City, Utah, wnere he remained only a few· 
days before being sent to Dyersburg, Tennessee, at.which station he ,vas 
again placed in arrest on 2 July 1943. During his corrunissioned service, he· 
had been in arrest in quarters for 4 ~onths on the same charges. At the 
time of the trial his indebtedness aggregated $514 comprised of the debts 
described~ Specifications?, 8, 10, 11 and 12 (R. ·13-15, 24-30). 

5. Specification 6 of the Charge alleges that the accused, on or 
about 10 June 1943 "With intent to defraud, wrongfully and unlawfully• 
made and uttered a draft drawn by him on the bank at Casper, Wyomine, by 
means of which he fraudulently obtained $,40 from the Colorado State Bank, 
Denver, Colorado, when he t.hen knew that he did not hav~ and that he did 
not intend to have an account with the drawee bank for the payment of the 
draft. The offense is charged in violation of Article of War 96 and is 
essentially.that of fraudulently obtaining funds by false pretenses. 

The plea of guilty by the accused is corroborated by the photostatic 
copy of the ciraft which shows on its face that.the accused•s account was 
closed at the time the draft was presented for payment. Furthermore, from 
the accused•s own testimony, on the date the draft was drawn the accused was 
:in transit from Salt Lake City to his ne:w assignment at Dyersburg, Tennessee 
and since the indebtedness to the drawee bank and to the civilian in Casper, 
~'{yoming had been liquidated, the reason for the continuance of the account 
at the Casper Bank had ceased to exist. From such facts, the inference is 
compelled that the accused knew that the account was closed and his admitted 
financial circumstances vrere not such as to warrant an inference that he iri
tended to deposit funds in the bank in order to insure the draft's payment. 
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Conduct of this character is, manifestly, of a nature which brings 
discredit upon the military service. The evidence, tr1erefore, is suffi
cient to supplement the plea of guilty and to support the findings of 
guilty of Specification 6 and of the Charge. 

6. Specifications? to 12, inclusive, allege that the accused, 
during the various periods specified, "dishonorably" failed and neg
lected to· pay certain debts ther:ein respectively described, in violation 
of Article of 'Jar 96. 'Iha evidence for the prosecution does no more 
than to establish the existence of the unpaid debts alleged and fa'ils 
to show any calculated design or fraudulent intent to evade payment. 
Although the accused pleaded guilty to the·offenses alleged, his testi
mony shows that he utilized every reasonable means at his disposal to 
secure funds with which to pay the debts. His test:µnony was, therefore, 
entirely in conflict with his plea, and the court should r.~ve regarded 
his plea of guilty, a.s a plea of not gHilty (H.C.H., 1928, par. 70). 
In view of the above facts, it is manifest that the evidence is insuf
ficient to establish beyond a reasonable doubt that the accused "dis
honorably" failed and neglected to pay the debts as alleged. 

In m! 207212 Thompson, The Judge Advocate General held that, 
unless failure or neglect to pay a debt involves evasion or indifference 
to just obligations, there is no offense cognizable within the Articles 
of War. 'J.he Board of Review asserted that there was no substa:qtial 
evidence to indicate that the accused 

"***intended finally to avoid his obligations or that he did 
not make ;reasonable efforts to dischare:e them". (Although the 
debts were long overdue, the accused did not always respond to 
demands for payment). 11Such being the case, it is believed 
that his acts were not proved beyond reasonable doubt to have 
been discreditable within the meaning of the 96th Article of 
war". 

In view of this authority, it a!Jpears that the accused is neither 
guilty of "dishonorably" failing and neglecting to pay his debts, as 
alleged, 'nor of the lesser included offense of fai. ling and neglecting 
to pay such· obligations to the discredit of the military service, with
in the meaning of Article of 'Viar 96. Therefore, neither the plea of 
guilty,.the evidence, nor both together, were_ sufficient to support 
the findings of guilty of Specifications ?-12, inclusive. 

· 'l. The accused is 20 years of age. The ifar Department records 
show that he enlisted about 12 January 1942, that, upon graduation from 
OCS on 16 September 1942, he was commissioned a second lieutenant and 
that he has ~d active duty as a commissioned officer since the latter 
date. 
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(J. The court was legally constituted. For the reasons stated 
the Board of Review is of the opinion that the record of trial is not 
legally sufficient to support the findings of guilty of Speci.t'ications 
7-12, inclusive; legally sufficient to support the findings of guilty 
ot Speci.t'ication 6 and of the Charge and the sentence., and to warrant 
confirmation.thereof. Dismissal is authorized upon conviction ot a 
violation ot Article ot war 96. 

Judge . A.dvocate •· 
I 

Judge Advocate. 
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SPJGN 
CM 21.rJ754 

1st Ind. 

War Department, J • .1.0.0,, l O DEC 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the reoord of trial and the opinion of the Board o:t Review in the 
case ot Second Lieutenant Jolm H. Raquet (0-564104), Air Corps. 

2. I ooncur 1n the opinion of the Board or Review that the 
record or trial is legally sufficient to support the fl.ndings of 
guilt,' of making and littering a certain draft in the sum of $40, 
in rtolation o:t Article of War 96 (Spec. 6), not legally sufficient 
to support, the other o.fi'enses alleged· (Specs. 7 to 12 inclusive), 
legally sutficient to support the sentence, and to warrant confir
m.ation thereof. A. !!.2JJ:!. prosegui was entered as to Specifications. 
l to 5 inclusive. I recommend that the sentence of dismi.ssal be 
confirmed but suspended during the pleasure of the President. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and. a form ot 
Executive action designed to carlj" into effect the foregoing recom
mendation, should such action meet w1. th approval. 

~Q_~-- • 
. . 0 -

ll;yron C. Cramer, 
:Major General, 

The Judge Adwcate General. 

3 Incls. 
Incl 1. - Record of trial. 
I:ool 2 - Di't. ot ltr• .for 

sig. Sec. of War. 
Incl 3 - Form or Executive 

action. 

(Findings of guilty of Specifications 7 to 12 inclusive, disapproved. 
Sentence confirmed but execution suspended. G.C.Y.O. JS, 24 Jan 1944) 
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VIAR D.:.Pf,.,,"'11';{SliT 
. Army Service Forces 

In the Office of The Juc;ze Advocate General 
Washington, D. C. 

(1.23) 
SPJGN 
cr.r 2407s3 2 O oCT 1943 

-U N I T E D S T A T E S ) 13TH AIDIOP.ED IJIVISICN 
) 

v. ) Trial-by G.C.~i.., convened at 
) Camp Beale, California, 20, 

Second Lieutenant H1Th1IT R. ) · 21 July 1943. Dismissal and 
CARSON (0-1014317), 45th ) total forfeitures. 
Armored Regim~nt.. ) 

~---------------~~-~---~~--
OPINION of the BOARD OF REVIEff 

LIPSCm~, GOWEN and SLEEPER, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the o:'ficer above named and submits this; its opinion, to The 
.Judze Advocate General. 

2. The accused was tried upon the following Charge and Specifi-.cation: 

cr:ri.IWE: Violation of the 93rd Article of War. 

Specification: In that Second Lieutenant Henry R. Carson, 
Compa.~y I, 45th Armored Reg~~ent, did, at Ca.~p Beale, 
California, on or about July 5, 1943, unlawfully cause the 
death of Private Earl Eller, ~ompany I, 45th Armored· 
Regiment by negligently failing to procure the removal 
of the bullet from a Smith and Wesson Caliber 45 Revolver 
i¥131415 ~ith which· said Private Earl Eller was shot and 
killed. · • 

He pleaded not G:Uilty to the Charge and its Specification. He was fourid 
guilty of the.Charge and its Specification, except the words flSmith and 
;·iesson Caliber 45 Revolver #131415",. substituting therefor the wcrc:s, 
11Tievolver, caliber 45, property of the U.S. G6vernment0 , of the except~d 
~ords not guilty, ·of the substituted words, guilty. He was sentenced to 
be dismissed the service and to forfe1t all pay and allowances due or to 
become due. 'l'he !'eviewine authority approved the sentence and forwarded 
the record of trial for action under Article of V{ar 48. 

J. -The evidence for the P.ro~acution shows that it was standard 
operatine procedure throughout °the· or6ani7,ation for the office!' in chz.rce 
of any rai.,ze pn:.ctice W'...'1euvers involvini actual f,_ring of ,,aa~,ons to • 
inspect a.Y!d clear all weapons before returnin6 from the ran!;;e or maneuver 
area. 'l'he accused, being a platoon commander, had full knowledce of such 
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procedure and of the consequent duty incumbent ·upon him. On the morning 
of 5 July 1943 the accused's platoon, with him in cornrnand, enga~ed upon 
a platoon problem upon the range or within the designated maneuver area 
in which five tanks v'ere used. In addition to the weapons constituting 
the annament of the tanks., ten ·smith and Wesson .45 caliber revolvers had 
been issued, one to each tank driver and tank cor.unander. Uve annnunition 
had been issued on the pr·eceding night by the accused and the annorer for 
the weapons, including 25 rounds for the revolvers. Five rou..~ds of rcvol~ 
ver, ammunition were issued to each of the five tank commanders, including the 

·accused, in two clips, one containing three rounds a..."'ld the other two rounds. 
No record was made of the serial numbers of the revolvers and the men to 
whoM they were issued were not required· to give a receipt for them (R. 9-13, 
15, 22, 24, 26, Zl, 29, 31, 46, 'fl, 60-64, Q?-71). 

During the problem, the accused was unable to t~ansmit orders from 
his own tank to the other four tanks as radio connnunications had failed; 
but, although upon completion of the maneuver he ordered his own tank 
crew·to \Ulload and clear all weapons, he failed to give such an order to ..-
the other crews at any time during the day. Sometime before, while 
stressing the need.for precaution, he had given instructions that all 
weapons should be unloaded upon the completion of·any problem. Only two 
·other tank commanders had loaded their revolvers although the problem was 
intended to be under combat conditions and none of them, except accused's -
was fired on the range. After the completion of the problem, the accused at 
the assembly point on the range cursorily inspected all weapons except 
the revolvers, which he entirely failed to inspect or to recover the 
unused annnunition which had been issued therefor. . ·rhe platoon then returned 
to the company motor park,·arriving there about 1230 o'clock, where the 
accused, although·required to collect the unused ammunition immediately, 
permitted the men to leave their weapons and amrnunition · in the tanks and 
go to mess whence they returned about 1345 o'clock (R. 2J.-Z7, 41-43, 52, 

· 57, 71-74, 78-83). .· · . . 

Nine revolvers vrere accounted for during the problem and until shortly 
after lunch by the tank commanders' testimony which shows that one of them 
unloaded his revolver before leavine.the range, kept it with hi.~ during mess, 
after which he delivered his ammunition to the arms room and subsequently 
delivered it and another, both unloaded, to another soldier for cleaning; 
another tank commander had loaded his revolver before the problem.but had 
not fired it and upon going to mess h_ad placed it, still loaded, upon the 
tank's radio, whence it was subsequently removed by another soldier, who 
testified th~t he unloaded it, put it back in its holster, placed the 
holster on the cleaning bench and gave.the ·a.mmur..ition to the sergeant in 
charge; a third had delivered two revolvers to a private for delivery to·, 
the supply room, retaining the e.n:nunition which he· gave to t:,e sergeant 
in charge; and a fourth, af~er mess, removed his revolver from the tank, 
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~elivered it to a private at the cleaning table and gave the a!lllllunition to 
the sergeant. Three other revolvers were handled by the accused (R. 21-
26, 39-40, 57-61, 62, 72-75). 

After returninz from mess, the men began to clean the weapons upon 
a cleaning bench which was outside but adjacent to the company arms room 
and, although the accused ,was present, both before and after mess, J'e. 
made no inspection of the weapons and secured no report aboclt the am
munition,_ leaving the chec~ing to a serceant and, after about an hour, 
going to the orderly room where he engaged in a discussion of the probl~m 

_with his company coinimU1der. About 1500 o'clock the sergeant ascerta~~ed that 
five ronnds of live ammunition and two revolver clips were mie:sin5 and, with
out advising accused thereof', instituted a search therefo:-,. during v;hich 
tim.a a soldier, engaged in cleaning weapons, picked up a holster containing 
a revolver from the cleaning bench with his left hand and withdrew the 
revolver therefrom with pis right,.inadvertently pointing it towards the 
deceased who was s-t;.anding at the o.ther side of the bench where he was also 

·engaged in cleaning weapons•. The revolver, at this time, went off, mortally 
wounding the deceased., who died a few minutes later. The soldier, who held~ 
the revolver at the time it was discharged let the rounds fall out and then 
wa,lked over to the table and placed the·revolver there before becoming 
hysterical. Two revolver. clips, one containing two live rounds and the 
other containinc-three rounds with the middle one fired, were found near the 
northeast corner of" the cleanine bench toward which the soldier had wali::ec.. 
No one was able to deffaitely identify the revolver which fired but the 
soldier who held it at that time testified that ~it was ·all dirty from 
being out theres, referring to the range, and the accused's platoon was the 
only platoon of the company that had been on the range that day. ·The 
deceased was rushed to the hospital where he upon arrival was pronounced 

·dead from the bullet wound by competent physicians (R. 6-7, 10-19, 21-33, 
34-41, 47-59, 63-75; Ex. B). 

The soldier vrho held the revolver when it fired vras not a member of the 
accused's platoon, had not been on the problem, and had been detailed to 
assist in cleaning the weapons in order to expedite their being reissued to 
w.1other platoon that was ,goine; upon the range (R• .35). 

4. The motion of the defense for findincs of not guilty having been 
overruled, the accused, having been advised of his rights as a witness, 
elected to testify. His testimony shows that he had dravm and supervised 
tfle iss"J.a.."lce of the a.rnmunition on the precedin:; nicht, that his platoon 
moved out of t~:e motor park for the range about 0(:()0 o I cloci:: on the r.1orn-
in6 of 5 July ;J..943, t 11a.t his tank became disabled and ~1e changed to another, 
that the radio communications fai:).ed, but that, althoue;h he gave no order, 
except to the men in his own tank,. to either load, fire or unload, he sent 
t.>ie platoon .sergeant to the other tanks with instructions for them "to · 
prepare for actionn. Durinc; the. problem, he was the only one firin:; a revol
ver and,; aft:ar the problem, upon reaching the rallyin_g point where a critique 
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·was held, he made only a cursory inspection of the weapons except the revol
vers which he at no time .inspected, and neither did he at_ any time· attempt 
to account for the ammunition•. Returning to the motor park he detailed one 
man to guard the tanks, weapons and ammunition and directed the others to 
g9 to mess. About 1335 o•clock he returned to the motor park where confusion 
existed because an~ther platoon was attempting to leave for the range and_ , 
needed the revolvers which were being cleaned wit.~ the assistance of men 
from other platoons as some. -of his men were sick. · He secured his _revolver 
and two othe!:s which he inspected and turned in but made·no effort to insp~ct 

. the other seven revolvers or to acco1ll'lt for the ammunition, leaving such , · 
matter to a sergeant; whose duty it was unless undertaken. by the accused. 
Then, after listening to a lesson, which was. being conducted a.bout the 
machine gun, and goine to the supply rooio, where _he _talked to the officer 
in charge,· he proceeded at about 1450 otclock to :the _orderly room where , 
he engaged in a -conversation concerning the problem with his company connnand
er _who ·told him that he would have passed. the test if, he •had turned in -
the ammunition expenditure11 Here, ..h~. first le~ned of :the iatal wounding1 
of t~e ·deceased, vmereupon ~e rush~d ,back· to>the 1)10tor park;: He admitted 
knowing that on a reGular range no gq'n would beremoved·until. checked_ by 
an officer, that a range_ ofricer sho-qi_d-inspect .every weapon before it left 
the ranee and that no range· officer liad been designated for the problem.' 
He had received no orders\telative to.the disposition of the a.rmnunition 
which was left to-his discretiqn ·and he was unable to,identify the weapon 
from which the fa~ shot.was fired (R. 77-78). · .· · ,. · .· -· · . · _ · · .· 

5. The Specification alleees· that ~e accU:sed on or about, 5 July· 
1943, at Ca.mp i3eale, · California, unlawi'ully caused the death of the 
deceased •by negligently failing to procure the removal of the bullet from -
a Sntj.th andWes$cn Caliber 45 Revolver #131415" with which the deceased 
was shot and killed. The offense charged is that· of involuntary man
slaughter conce;rn:1,ng which the following excerpts from the Manual for. 
Courts-1:!artial prescribe the controlli'ng- legal principles: · 

•Manslaughter is unlawful homicide wit..l-iout malice afore
thought and is either voluntary or_ invo~untary. 

' ·, . *. - * * * * 
· •Involuntary m~slaughter is homicide unintentionally 

caused in the_ comT.ission of an unlawful act not a~ounting to a 
felony, nor 1::1.kely to endanger life, or by culpable negligence 
in performing a·lawful act, or-in performing an act required 
by law (Clark). . · __ •· ·_ · . . _ . 

. . •. . 

1rrntt.ances of culpable negligence in performin~ a lawful' 
act are: Negligently· conducting\target practice so that the· 
bullets go in the direction of an inhabited house within rancre• 
pointing a pistol in fu:n at another and. pull~ng the trigger,_"' ' 
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believinc, but vdthout taking reasonable precautions ·to ascertain, 
that it vmuld not be discharged; careles:.;ly leaving poisons or 
d.:i..'1gerous d.ruc;s wl1ere they may endanger life• (H.C.Jl., 1928, par. 
149~). 

Also, the following authority is most spectfically applicable: 

'n 'Involuntar:,rr Y'J3J1slaughter consists in the accidental and 
unintentional causing of death, either by the doing er attempted 
doin:., of an act whic!1, thout:h unlawful, is. not feloniou.s or 
hichly criminal or likely to be dangerous to human life, or by the 
doing of a 1.avrful act in an incautious or negligent mapner. * * * · 
And the le~al crime will be the same where the supericr_cause3 the 
death of another by reason of negligence, in not properly regu-' 
lating the use of firearms in his command - as in target firing 
or artillery practice• (Winthrop's Eilitary Law and Precedents, 
1920 reprint, r,agas c75-676). 

The ~vidence conclusively shows that the accused was fully aware of 
his duty to inspect all weapons prior to leaving the range and such duty 
devolved upon him particularly upon the occasion in question since he was 
likevrise fully aware that no range officer, vrho or1inarily performed such 
duty, had baen appojnted for the.problem. The.accused recognized the 
incu.."llbency of this duty u.pon him and undertook its performance, while 
still on, the range, by cursorily and carelessly.inspecting the weapons 
with the exception of the revolvers which, by giving the order to prepare 
for action, he knew or should have·known probably had been loaded. These 
matters are established be~rond a reasonable doubt by the testimony of 
numei·i:ms vd.tnesses and arc admitted by the accused. Furthermore., the 
dut;r likewise devolved upon him to account for the ammunition with which 
duty he did not even attempt to comply. The confusion existing both'on 
the range du.ring the problem by reason of the failure of communications· 
ar1d at the motor park while the weavons were being cleaned did not alleviate 
his duty in any respect but on the contrary made its performance more i)n
perative because under such circumstances it was clearly foreseeable, that 
a breach of such duties might probably result in injury to someone. The. 
accused•s·breaches of duty in wholly failing to check the annnunition, and 
in not carefully completing the undertaken inspection of'the weapons., 
continued for several hours affording him ample opportunity for proper 
perfc!"'lla.nce before the fatal injury occurred. At the time the gun was 
fired, j_t was in the-hands of an enlisted man, not a member of the accused's 
platcon, ,,(no had no knowledge cf t11e circumstances existing on the ranee 
during the problem, which circumstances WE/re well known to the accused. 
This raoldier, v.iho was assigned the duty of cleaning the gun, was entitled 
to r6ly upon the accused having prop~rly performed his duty to inspect all 
weapcn3, includinL the revolver in question, and absolutely to see tha~ they 
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were unloaded. For these reasons-, the a~ts of the soldier in whose hands 
the revolver was discharged or the acts of the person who left the revolver 
loaded were not intervening, independent causes which broke the· causal 
connection between the negligence of the accused and the resultant injury. 

The evidenc~ shows that.the revolver from which the fatal shot was 
fired was one of these which the accused fa;i..led to j_nspect. This is shown 
by the fact that no other platoon had.been out on the range that day and 
because the revolver in question was dusty. Furthermore, the bullet was 
fired from the midgle round of a clip loaded with three rounds only, which 
fact tends to demonstra~e that this particular round of armnunition was 
part of that for which the accused was re~ponsible: The competent evidence, 
therefore, is sufficient to establish beyond a reasonable doubt every 
element of the off~nse ch~ged, and to sustain the findings of guilty of 
the Char;:e and its'Specification as amended by exceptions and substitutions. 

· 6. The accused is about 31 years of age. The.War Department records 
show that the accused had enlisted service from 28 Februa.riJ 1933 tc .30 
}(,,ay 1938 and from 14 Febr\1ary 1941 until 12 December 1942 when he was com
missioned a second lieutenant and that he had had active duty as an officer 
from the latter date. 

7. The court was legally constituted: No errors injuriously affect
ing the substantial ~ghts of the abcused were' committed during the trial. 
Fer the re.:1~ons stated, the Board of Review is of the opinion that the · 
record of.trial is legally sufficient to sup,ort the findings of guiltf of 
the Charge.and its Specification as amended by exceptions and substitutions 
and the sentence, _and to warrant. confirmation ·thereof. - Dismissal is. 
authorized upon a conviction of a violation of Article of War 93. 

Jud~e Advocate 

Judge Advocate 

Judce Advocate 

- 6 -
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SPJGN 
CM 24CJ'l8J 

1st Ind. 

War Department, J .A.G.O., ··23 OCT mt:r. To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Henry R. Carson (O-l014317),·45th Armored 
Regiment. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to· warrant confirmation thereof. l recommend that the 
sentence be confirmed but that the forfeitures be remitted, and that 
the sentence as_thus modified be suspended during the pleasure of 
the President · 

J. Inclosed are a draft of a letter for your Sif?lature, trans
.mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

Myron C. Cramer, 
Lia.j or General, 

J Incls~ The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for 

· sig. Sec. of War. 
Incl.3-Form of Ex. action. 

(Sentence confirmed but forfeitures remitted. Execution suspended. 
G.C.M.O. 385, 2 D,c 194)) 
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WAI'. DEPAR'lJJill,rr 
Arrrry Service Forces 

In the Office of The Judge Advocate General 
(131)Washington, D. C. 

SPJGN 
. CM 240799 

. l ~ OCT 1943 
UNITED STATES ) SIXTH SERVICE C011f.IA1ID 

) APJ,IY SERVICE FORCES 
v. ) Trial by G.C.M., convened at 

) Fort Sheridan, Illinois, 2 
Captain PAUL (mu) SHAPIRO ) September 1943. Dismissal. 
(0-508717), Ordnance Depart-) 
ment. ) 

OPINION .of the BOARD OF Illi"VIE1f 
LIPSC011lB., GOLDEN and SLEEPE.."i, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer above named and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions: 

CHARGE: ViolAtion of the 95tn Article of Y{ar. 

Specifica~ion 1: In that Captain Paul Shapiro, Ordnance 
Department, ·was, at Washington, D. C., on or about 
24 June 1943, in a public place, to-wit: the Annapolis 
Hotel, llll •H• Street, Northwest., drunk while in uni-
fonn. · · 

Specification 2: In that Captain Paul Shapiro, Ordnance 
Department., was, at Chicago, Illinois, on or about 
25 June 1943, in a public place, to-wit: the Union 
Station, drunk while in uniform under such circum
:stances as to bring discredit upon the military se~vice•. 

Specification 3: (Disapproved by reviewing authority). 

He pleaded not guilty to and was found.guilty of the Charge and all its 
Soecifications. He was sentenced to be dismissed the service. The review
i~g authority disapproved the finding o{ guilty of,Specification 3, 
approved the sentence and forwarded the record of trial for action under 
·Article of War 48. 
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J. The evidence for the prosecution shows. that shortly be·f'ore noon. 
on 24 June 1943, the accu~e.:l was in tile lobby of the Annapolis Hotel, in 
Washington, D. c., where the manager of' the hotel requested him .to pay , 
his bill and check out. The manager testified that this action was taken 
because the accused's actions and appearance, although not ungentlemanly 
or conspicuous, indicated that he was intoxicated. At.this time the accused 
was steady on his feet and neatly dressed, but spoke incoherently and was 
unable to write a check legibly. About 1210 o1 clock on the .same .day he 
left the hotel lobby, and was observed by a lieutenant of the military 

· police at a distance of' less than half a block a:way as he entered a taxi, 
falling down, •slumpingti into the back seat, and motioning'the driver to 
proceed. The lieutenant and an enlisted man pursued the ta.xi and overtook 
it after about seven blocks, finding the accused unconscious and. smelling . 
strongly of alcohol. They aroused the accused bf shaking him, and t:ie, with 
uniform rumpled, cap off and disheveled hair, stumbled out~ the taxi and 
was assisted by them., as inconspicueusly as possible., to their. jeep, .in .. i. 

whj,.ch he was taken to the hospital at Fort Hyer.,' Virginia. Ori- the way., 
he was unable to light a cigarette unassisted., reeked of alcohol, a,nd, upon_ 
·arrival., required assistance in aliehting from the jeep and entering the 
hospital. At the hospital he manifested all the evidence~ of intoxication., 
and about 1300 o'clock was examined by a medical o.ff'icer. A urinalysis 
negatived the existence of arr:, physical maladies and there was no clinical 
indication of the use o.f sodium alurat,e, none of which was found on his 

. person. The usual tests .for intoxication were given and. the result indic~ 
atad that he was 9-l'unk. In addition, a blood test ·disclosed a blood alcoholic 
·content o.f 2. 5 millif;ra..'lls per cubic centimeter., which definitely demon-: · 
strated his drunken condition and confinned the medical officer in his 
opinion t~at t.he accused ·was drunk and warranted a diaenosis or acu~ 
alcoholism (R. 7-21., 25-40., 41-43., 46-52., 5}:-77., 187). · · · 

Later the same evenin$, he checked out of the hotel and was placed 
on a train for Chicago., Illinois., under express written orders from a 
military police officer to proceed directly to his commanding officer.to 
whom he was erdered to report. · The next day, 25 June 1943., at about 133.0 
.o'clock he was seen stag;sGring about the Union Station in Chicago, elicit-

. ing CO!lllHtmti:: concerning his condition from civilians, with w'bich the station 
was crowded. A few minutes later, while repeatedly circling the newstand from· 
which he knocked some magaz"ines and into which he once lurched, causing his· . 
cap to fall off, he had attracted the attention of numerous persons. ·His .. 
blouse was. unbuttoned and his unif'orm. ru.'llpled and soiled. However, be · . 
meekly accompanied two enlisted military police who assisted him to a less 
conspicuous pa.rt of +.ha station vmere he was·· seated upon ·a bench and 
promptly fell asleep with his cap again falline off. The two enlisted men 
summoned.an officer from the mil.itary: police station and he., with their . 
assistance, transported the accused· to the military police station where he ,· 
was .Put to bed. He slept until the next morning and then departed by ·train.", 
for his home station,, still •shaky but 'very rational• (R. 78-86 . fr/-89 90--
96). . ..· ' . , . 
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The investigating officer testified by deposition that on 2 July 

1943 he examined the accused under oath. The examination was reduced 
to writing by a stenographer who testified it wa.s correct and that the 
recitation therein relative to appropriate warning of the accused of his 
rights to speak or remain silent ·had actually been performed. The steno
graphic transcript of the examination was·not signed'by the accused but 
was identified and its accuracy attested by both of the witnesses. The 
transcript of the ex~~ation was admitted into evidence and shows that 
he denied any recollection of events from, the night o! 23 June 1943 until 
the morning of 26 June 1943, when his mind began to clear while on the train 
going from.Chicago to his home station, and asserts that his mental lapse 
was caused by illness induced by the excessive heat and his self-treatment 
by taking sodimn alurate tablets (R. 96-101, 102-110; Pros. E:cs. 2, 3). 

4. The evidence for the defense, adduced subsequent to the denial , 
or its motion for finct4-ngs of not guilty, shows that.the accused's immedi
ate superior, Major Harold B. Blumenthal, signed the charges as accuser 
only because he was ordered to do so, that he rated the efficiency of tl1e 
accused as ~very satisfactory", that he associated with the accused socially, 
and that he had had a few drinks with him. He testified, however, that the 
accused's reputation for sobriety was good, a_~d that the accused had per
formed his duties--in a splendid manner. Two other officers who had served 
under the accused's direction for several months likewise so testified in 
substance relative to accused's drinking habits, performanqe of his 

· assignments and devotion to duty (R. 111-115, 116-124, 125-130, 131:..:.13?). · 

The accused, after full explanation concerning his right to testify 
or remain silent had been made to him, testified that he was then 46 
years of age, that prior to his acceptance of his co.::imission on 5 October 
1942 and since he was 17 years.of age, he had been engaged in operating 
his own transfer and storage business in Wasl:dngton, · D. C., that he had been 
married for 23 years and that he was devoted to his wife and grown daughter, 
who resided in Washington, D. C. In August 194~, before being corrunissioned; 
-he had attended the Coltunbus School of Ordnance and his first assignment 
had been at Raritan Arsenal, Metuchin, New Jersey, from which place he was 
transferred to the Lincoln Ordnance Depot, Springfield, Illinois, about 24 
January 1943. He had at.tended another trainin2 school in :May 1943, and 

- ha.d been ordered to Washington, D. C., about 19 June 1943, to attend an 
officers• training course conference for three days. He arrived on the 
morning of 20 June 1943, registered at the Annapolis Hotel, and attended the 
conference in its entirety. He had seen his daughter on several occasions 
and, since ne w?,s a :nost abste:rr:ious person, he had indulged in only a few 
drinks until the night of 23 June 1943. The heat was oppressive which, 
combined with •the receipt of disconcerting news relative to the remnants of 
his once flourishing business, rendered him extremely nervous and unable 
to sleep and induced his use of sodium alurate tablets which he had brought 
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along with him from a supply procured for his wife during a former illness 
a year or so previous. As a result of the use of the tablets, he had no 
recollection whatsoever_about anything taking place from the night of 23 
June 1943 until the early morning of 26 June 1943 except a hazy remembrance 
of being at the hospital at Fort ·Myer and the attention bestowed upon him 
by a porter while returning from Washington to Chicago. · He attributed his 
lapse of memory solely to the heat and his self-medication and vociferously 
protested his innoc,mce of overindulgence in intoxicants. He condemned the 
use of sodilllll alurate and maintained that part of the transcript of his 
examination by the ;investigating officer ;vas a off the record•. Upon his 
arrival at home, his wife was shocked at.his apparent illness and insisted 
that he remain in bed as directed by the contract surgeon whom he interviewed 
but by whom he was not treated. However, he ~hanged his clothes and reported 
for duty to which he had assiduously applied himself ever since. He attri
buted his bloodshot eyes during the period involved to a severe case of 
•pink-eye• from which he had recovered only a short· time before the Washing
tori trip ~d believed that the witnesses, who had testified about his drunk
enness, had failed to distinguish such condition from his illness and his -
treatr.ient thereof (R. 138-147, 152-163,· 167-180 ). 

5. Specification 1 alleges that the accused on or about 24 June 1943 
was drunk while m uniform in the public ·lobby of the Annapolis Hotel, 
Washington, n. c. Specification 2 alleges a si.'Tlilar condition on 25 June 
1943 in the Cnion Station, Chicago, Illinois, under circumstances bringing, 
discredit upon the military service. Both offenses are alleged to be in 
violation of Article of War 95. The following authorities relative to 
the alleged offenses are controlling a · 

•I11stances of violation of this article are a • 
*·**being grossly drunk and conspicuously dtsorderly.in 
a public place; * * *" (MCM, 1928, par. 151). 

•There must be gross drunkenness or public disorder to 
support a finding of guilty under A.W. 95• (Bull. JAG, 
Harch, 1943, Sec. 453 (12) ). 

•Drunkenness alone may constitute a violation of A.W. 95, 
where it is alleged as the sole offense, unaccompanied by 
any allegation or proof of disorderly conduct** -MJI • 

. (Dig •.Op. JAG, 1912-40, Sec. 453 (12) ). 

11\lihethe~ the drunkenness was caused by liquor or drugs is , 
immaterial·; and any intoxication which is sufficient sensibly 
to i:npair the rational and full exercise of the mental 'and 
ph1sical faculties is drunkenness * * -MJI tMCM, 1928, par. 145). 

The evidence when measured by the foregoing authorities establishes 
beyond a reasonable doubt every element of the offenses charged. Relative 
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.to the first Specification three lay witnes~es, all with extensive 
experience in the observation of drur.Jcen persons, and a physician, who 
physically examined the accused within an hour of his first arrest and 
who gave him a blood test for alcoholic content, testified that he was 
drunk as alleged. Likewise, three other witnesses, with wide experisnce 
in the observance of drunkennes., definitely testified that the accused 
was conspicuously drunk in the crowded Union Station in the City of 
Chicago. The accused's adroit explanation, that his condition was in
duced by heat exhaustion aggravated by the use of sodiwn alurate, not only 
fails to account for his blood's alcoholic content of 2.5 milligrams per 
cubic centimeter but impales him upon his own testimony because on the two 
occasions his condition, whether caused by the use of :intoxicants or drugs, 
was such that the commission of the alleged offenses was complete. 'i'he 
evidence, therefore, conclusively supports the findings of guilty ·of Speci-
fications land 2 and of the Charge. · 

6. The accused is about 46 years of age. The ·war· Department tecords 
show that he was appointed a captain in the Army Specialist Corps on 
3 October 1942 and was commissioned a Captain in the A:rrrry of the Uni\ed 
States on 2.3 December 1942 with active duty since 26 December 1942 as a 
canmissioned officer. 

7. The coUl.'....t was legally constituted. ·No.errors injuriously affect
ing the substantial rights of the accused were cormnitted during the trial. 
For the reasons stated the Board of .Review is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty of Speci-· 
fications 1 and 2, legally sufficient to support the Charge, and the sentence, 
and to warrant confirmation thereof. Dismi·ssal .is mandatory upon convictioll 
of a violation of Article.of War 95. 

Judge Advocates 
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SPJGN 
CM 240799 

1st Ind. 

ilar Department, J.A.G.0.,23 OCT 1943- To the Secretary of War. 

1. Here~ith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Captain Paul (NMI) Shapiro (0-(08717), Ordnance Department. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings as 
approved by the revi.ewing authority and ler:a.lly sufficient to sup
port the sentence and to v,arrant confirmation thereof. I recommend 
that the sentence of dismissal be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of. 
Executive action designed to carry into effect the foregoing recom-
mendation, should such action meet with approval. · 

?iyron c. Cramer, 
Major General, 

.3 Incle. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for 

sig. Sec.- of War. 
Incl•.3-Form of Ex. action. 

(Sentence confirmed. G.C.M.O. 362, 13 Nov 1943) 
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WAR DEPART}.fi:NT
Arntr Sen1:ce Forcea 

In the Office of 'rhe Ju,lge A'.~ooate General 
. WaE>hihgton, D.C. 

(1.37) 
SPJGH 

28 JAN t94,f.CM 240812 

UNITED ST.A.TES ) 
) 

v. ) TriaJ. cy G.c.:M., conv.ned at 
) Cs.mp Van Dorn, Mississippi, 

Privates lIILAN G. BRONN ) 16 a.."1d 17 July 1943. A• to,
(35256469), RICHARD G. ) Br.:.wns Dishonorable dis- · •. 
GOLDEN (12063056), JOHN ) charge (suspended) aJ¥1 coo'- · 
C. KING (34065406), JOHN ) finfffllent for ten (10) years. 
W. WHARTON (35256453), all ) Rehabilitation Center. A.a·· 
of Company A, and SOLOMON ) to Golden, King, Wharton and 
SMITH, JR. (34061170), ) Smith: Dishonorable dis-.· 

· Medical Detachment, 364th ) charge and confinanent for 
Infantry. ) twenty (20) ;y.ars. Peniten

) tiary. 

REVIEW by the Bw.D CF REVIEW 
DRIVER, 0 1COHNOR and LO'l'TlllliCS,Judge Advocates 

1. The record of trial in the case of the soldiers named above has 
been examined by the Board of Review. 

2. AccuseQ. Brown was tried on the following Charge am Specification: 

CHARGE: Violation of the 66th Article of War. 

Specification: In that Private Milan G. Brown, Campany 11.A.•, 
364th Infantry, did, at Camp Van Dom, Mississippi, on or 
about 30 }lay 1943, voluntarily join in a mutiny which had 
been begun in the area of Company "A", 364th Infantey 
against the lawful military authority of Lieutenant Colonel 

. Charles w. o•Bryant, Commanding Officer, Fint Battalion, · 
364th Infantry, and did, with intent to override such au
thority for the time being, in concert with sundry ct.her 
members of said conmaixl assembled in the area of Canpany •J.•, 
364th Infantry, refuse to disperse. · .. 

Accused Golden, King, Wharton and Smith were .tried on similar Charges 
and Specifications. 

Each accused pleaded not guilty to and was found guilty of the Speci
fication and Charge (as to him)~ Accused were sentenced to dishonorable dis
charge, total forfeitures, and confinement at hard labor •• follows& BrOlfll 
for thirty years, and Golden, King, Wharton arvi Smith each for lite. The 
reviewing authority, as to Brown, approved the sentence, reduced the period 
of ccnf'inement to ten years, suspended the dishonorable discharge and dHignated 
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the Fourth Service Command Rehabilitation Center, Fort Jackson, South 
Carolina as the place of confinement; and, as to each of accused Golden, 
King Yih~rton and Smith, approved the sentence, reduced the period of 
confinement to twenty years, and designated the United States Penitentiary, 
Atlanta Georgia as the place of confinanent. The record of trial was 
forward~ for action under Article of war 50-}(except as to Brown). 

The accused named above were tried jointly with two other ac
cused against whom similar Charges and Specifications were preferred. 

. . 
3. The evidence for the prosecution in pertinent part is substantially 

as follows: 

At about 4:00 p.m. on Sunday, 3() i:ay 1943, there was'a report at 
Camp Van Dorn, Mississippi that one of the men of the 364th Infantry had 
been shot in town. Shortly afterward a large crowd of men, including many 
from Company A, 364th Infantry, eathered in th J area of that company. 
There were about 100 men present, and they were "milline around, doing a 
lot of talking". Canments were made to the effect that they were going to 
town and 11get11 the "joker" that had shot one of the men, that they were 
:sgoing to have to do something about it", and that they were "going to take 
the matter into their own hands" ·and avenge the death of the soldier. At 
about five o'clock Captain Charles L. ElUs, Jr., commanding Company A, 
who had been informed of the situation, proceeded to the company area and 
attempted to calm the men and disperse the gathering. Captain Ellis tried 
to talk to them, but had 11a pretty tough job of it because there were always 

• two or three of them talking". The men would not pay attention to Captain 
Ellis (R. 21-22, 30-31, 39-42, 69-70, 85, 102_) .. 

Lieutenant Colonel Charles w. 01Bryant, ccmmanding the First Bat
talion, 364th Infantry, learned of the trouble and proceeded to the pla.ce 
where Captain Ellis was talking to the men. They wanted to "get arms", go 
to town, and "do something• about the shootine of one of their number. 
Captain Ellis was "trying to talk them out of it 11 • C9lonel 0 1Bryant called 
for attention and the men immediately quieted.down and listened. He told 
them that the authorities were not sure what had happened in town; that 
whatever had happened there was nothing the men could do about it; and to 
have confidence in "Colonel Goodman", the regimental commander, who was 
"alreadyu investigating the incident. He then ordered thmi to return to 
their ba-ITacks and quiet down. The men started "breaking up and shuffling 
off in all directions". Captain Ellis observed that the "most pronounced 
movement" of th'3 group was "over between" the buildings housing the supply 
rooms of Companies A and D. In going in that direction the men were mov
ing directly a.,ray from the baITacks. Colonel O'Bryant and Captain Ellis 
started to leave the area (R. 12-14, 17, 44-45, 57-58). · 
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Shortly af'tanrard, Captain Ellis h€lar1 a "'l"t of noiH, .a 

cracking noise" in the Company A st,pply rom.. I1,; 4tUQ. HTeral otht1r 
officers, incl1o1.ding Colvnel O'Bryaut., n.st. to thl!l supply roo:r.1., 'ffh.ieh had 
been broken open. Thay fc'Ulld J.O or 20 me., inaid,, in~lllding thoH 
"jammed" in th• door. There were 75 or 100 men g1t.l-i«ll.'\?.d out:Jid• o! tha . 
supply room, talking and "milling around•. The :man on the in.side had 
broken open a rifle rack, sore of them had obta.:i.Md wei.pons, a:i:id they 
were "very distwbed a.nd lfOrked up•. A.fter considerable <tffort, Captain 
Ellis and other officers present iruccesded in clea.rl:ng the StJ.Pply l"O~ 

and dispersing the crowd (R. 15-16, 23, 25, 28, 33-36, 45-47, 50, 62-64,' 
67, 71-72). 

The activities of the several accused in connection with the 
disturbance were shown as follows: 

Accused Brown: He ·wa,i, present in the crowd around Capt.Un Ellis 
and Colonel Q 1Bryant in the company area. He was seen moving through the 
crowd cut side the supply roan, and talking. He was alsb seen inside the 
supply room, beside the door. · In a vol.:mtary statement (Ex. 8) he stated · 
that he saw a crowd around the supply roan, sat on the supply roan steps,· 
and, after Colonel Goodman talked, ~turned to his barracks and eat on 
the steps (R. 66-67, 73, 76-77, 81, 86, 90, 94-97, 105, 110-111, 121). 

Accused Golden: He was present in the crowd around Captain Ellis 
and Colonel o•Bryant in the company area, am! waa one of t...'1ose doing the 
"majority of the agitating" and talking. He said "they were going tQ do 
something about this man being shot". He was seen inside the supply rom 
•over by the opening in the counter" with a rifle in his harrls. SomeoM 
disarmed him. He was also seen in the crowd outside the supply roau "by
the little platform therea, and was heard to state that "the god damn 
Colonel didn't mean any more to him than a PFC• (R. 42-45, 47, 50, $2, 
55-56,_59, 63, 73-74, 76-77, 86, 90, 104, 109, 113). 

Accused King: He was present in the crowd in the compan;:r area. 
He was seen inside the supply roan, taking a rifle fran the rack•. When 
Cap;ain Ellis ordered the men out of the supply roan, he went outside. 
He was seen outside the supply room, and seemed to be •taking a prominent 
part". In a voluntary statement (Ex. 3) he stated that when captain Ellis 
finished talking he returned to the mess hall and finished his supper, and 
that he did not go into the supply room (R. 45, 63, 13, 76-77, 85-86, 92, 
99, 105, 108-109, 120). · 

Accused Wharton s He was present in the crowd in ·the company area. 
He was seen inside the supply room -with a Browning automatic rine in his 

·hands, and resisted several attempts to dies.rm him. The ri!le was finally 
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taken away from him. When one of the officer• told hilll to get out o! . 
the supply room,.he started out and mumbled, ·"Better keep your fucking 
hands off of me"• He walked outside the •upply room and said,.·~ you 
let these offic'ers make you quit now, you are a bunch of black mother 
fuckers". In a volunt~ry statement (Ex. 4) he admitted getting a Browa-... 
ing automatic rifle, but stated that he did not leave the supply rooa 
with it (R. 15-16,34-35, 43, 46-47; 50, 64, 72, 80, 81, 104, 109-110, · 
120). I . I ~ 

Accused Smith: He was present in the crowd in the company area,· 
and was one of those doing the "majority of the agitating• and talking. 
He was in the crowd outside the supply room, was talking "rather fastw, 
did not seem to be listening to what anybody ·was telling him, appeared 
"more or less wrought up" and •mad", and was definitely not trying to 
calm the crowd. With a group of men gathered around him he was talking 
with an officer and appeared to be angry•.He wa• about 12 or lS feet from 
the supply room near the center of the crowd. In a •oluntary statement 
(Ex. 5) he stated tha,t after Colonel 0 1Bryantis talk he walked back to the 
Company D area, saw the crowd at the supply room, walked into the crowd, 
and talked to some colored lieutenants (R. 23-24, 27-29, 42-43, 49, S9, 
82-84, 94, 96, 120). · 

4. Private Hugh Smith testified :tor the defense that when Colonel 
O'Bryant ordered the men to go back to the barracks, accused Brown •lett the 
place", walked toward the latrine, and went into the latrine. He did not 
see Brown again until later in the evening 19hen Colonel Goodman "made his 
speech"• He observed the group around the supply roa1, but did not see 
Brown there (R. 123-126). 

All accused elected to remain silent (R. 127)• 

S. About 4100 p.m. on 30 Yay 1943 there was a report at Camp van 
.norn, Mississippi, that one of the men o~ _the J64th Infantry had been shot 
· in town. Shortly afterward about 100 men, including many from Compa:ey- A, 
364th Infantry, gathered in the area of that company-, and were •milling 
around" and discussing taking retaliatory action. The contpaey commander of 
Company A attempted to calm and disperse them. Then the battalion com
mander, Lieutenant Colonel Charles w. 0 1Bryant, talked to the men and 
ordered them to return to their barracks and quiet down.. The crowd left 
the area, but almost immediately a large n\lllIDer of the men proceeded to the 
supply room of Company A, broke into it, broke open a rifle rack, and ... 
began taking weapons. Several officers arrived at the supply room, and 
a£ter considerable effort cleared the room and dispersed the crowd. 

There was definitely a mutiny at the time and place stated, in 
that a large number of soldiers collectLvely disobeyed the order of 
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ColoDSl o•Br,yant to return to their b:Jrracks, by instead proceeding to 
the supply roan, breaking in, and. arm1~ th•selves with ri!les. 

. . . 
J.ccuaed weN part or the crowd in the company area and were 

umer the duty--6! returning to their barrack$ l!hen Colonel 0'Bryant 
ianed hie order. Instead of doing so, thq pr.,ceeded to the .supply room 
with a large number of other men, as is shown by their presence there a 
f C'1 minutes later. Accused Golden, King and Wharton entered the supply .. -roca and obtained rifiea. Accused Brawn entered the sa.pply room. A.c
cuaod Smith, who appeared to be "more or less wrought up" and angry, was 

· observed within 12 or lS feet of the supply roQII, near the center· of the 
crowd.., doing a great deal of talkirg. 

Although presence at the scene of mutiny is a necessary element 
of the offense of joining in a mutiny (MCM, 1928, par. 136~), it doe41!1not 
ordinarily-, alone and without proof of some circumstance showing a. pai
ticipation in sane overt act, sustain an inference of guilt. The mutiny 
alleged in this case is a concerted·rerusal to disperse, 1'hen Colonel 
~'Bryant ·ordered the men assembled. in the company area to return to their 
barracks. Atter the order was g1ven there was a •pronounced movement• or 
a large number of the men toward the supply roan, 'Which was in a dire,ction 
directly' away .from the baITacks. As to those men ,mo :were shown to be 
present at the supply- room immediately- afterward, with no proof that they 
had separated th8J11Bel.ns from the mutinous group, the inference is clear 
that they- joined in the concerted refusal to obey the order. The overt 
act involved :was that or proceeding with the crowd to the supply roCllll, in-. 
stead of returning to the ba~clcs. · 

6. The court. was legall.J" constituted. · No errQrs injurious~ af'fect
ing the substantial right.a or the accused were committed dur;Lng the trial. 
In the opinion of the Board of Review the record or trial is legally suf
ficient to support the f'indings of guilty- and the sentence as to each ac
cused. Confinement in a penitentiary is authorized by the 42nd. J.rticle o! 

.War tCJr the o!!ense o! mutiey-. 

_...LJ· ___ .._____.......__._........__,,.__?;,.-~---__. ,Judge .Advocate 

- . ··--. ..-'·~. , .-. .: . ; 

_-_i_,_5-,..··~_-·_....4_ 
1 _____ Judge Advocate _.:_~---_··_./_jy._~-

-~~,,...·'H"._:&tt______i._,_t_w_________,Judge Advocate 
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JAR DEPARTMENT 
. Army Service Forces 

In the Of'fice ot The Judge Advocate General 
Waehington, D. c. 

(1.43) 

SPJGH 
Clf 2.4()826 

3 o s:? 1211 
UNITED ST.ATES ). THIRD .AIR FORCE 

T. 

Second Lieutenant CLlUDE D. 
BRCJYN (0-lll1515), 869th 
Engineer Aviation ~attalion. 

~ 
) 

l 
Trial by G.O.M., convened at 
Dale Mabry Field, Tallahassee, 
Florida, 6 September 1943. 
Dismissal. 

OPINION of the BOARD OF REVIEW 
CRESSON, LIPSCOMB and SLEEPER, Judge Advocatt:s 

l. The Board or Review has examined the record or trial in the 
case or the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charges and Spec!ri
cations: 

CHARGE Ia Violation or the 61st Article or War. 

Specification: In that Second Lieutenant Claude D. Brown, 
Jr. Company "B", 869th Engineer Aviation Battalion, 
Dale Mabry Field, Florida, did without proper leave, 
absent himself from his station at Dale Mabry Field,. 
Florida from about 12 August 1943 to about 17 August 
1943. 

CHARGE II: Violation or the 96th Article or \Var. 

Specification: In that Second Lieutenant Claude D. Brown, 
Jr. Company IIB1 , 869th Engineer Aviation Battalion 
having been restricted to the limits or his post did 
at Dale "Mabry Field, on or about 12 August 194.3, break 
said restriction by going to Jacksonville, Florida. 

The accused pleaded not guilty to and was round guilty or all Charges 
and Specifications. Evidence or one previous conviction by general 
court-martial for violations of Articles or War 61 and 96 was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 4}3. 
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3. , The evidence for the prosecution shows that the accused ab- · 

eented himself without leave from his organization at Dale Mabry Field, 
norida, on 12 August 1943 and remained absent without leave un,tU he 
returned to military control about 17 .August 1943 by surrendering himself 
to the military police at Jacksonville, Florida. When he absented himself 
on 12 August 1943, he was then under sentence of a general court-martial, 
adjudged 7 July 1943, of three months restriction to the limits of' his 
post. These facts were shown by the admission into evidence of certified 
extract copies of the morning report and a certified copy of the general 
court-martial order.· In addition, the investigating officer testified 
that the accused, after proper advice as to his rights, executed a sworn 
statement wherein he admitted the offenses charged. This statement was 
identified and admitted into evidence (R. 4, 5; Exs~ 1, 2, 3 and 4). 

4. The evidence for the defense consisted of the testimony of the 
accused, who, after having been advised of his rights, elected to testify. 
He stated that he had enlisted in June, 1942, that he had gone to OCS in 
December, 1942, graduating on 16 March 1943, that he had requested assign
ment to radio and colllll).unications since he was experienced in such work, 
but that he had been assigned as a platoon comander of negro troops which 
assignment was unsatisfactory-to him. When he enlisted, he weighed 159 
pounds, upon finishing OCS, 120 pounds, and at the time.of trial, 139 pounds. 
He had been hospitalized for loss of weight for 21 days before his previous 
trial by court-martial and for 54 days thereafter which, if counted, would 
exhaust the three months restriction prior to the present trial. Prior to 
the commission of the present offenses, he had ascertained that his former 
·restriction was still in effect both from superior officers and by reading 
the court-martial order but,..- notwithstanding his knowledge thereof, on 11 
August 1943, he called his wife in Roanoke, Virginia, by long distance 
telephone from Tampa, Florida, who told him his mother was ill. He, there
upon, left by bus the next morning for Roanoke, Virginia, where he stayed 
one day before going to Jacksonville, Florida, and surrendering himself to 
the military police, to whom he reported himself as being absent without 
leave (R. 6-9). 

5. The Specification, Charge I, alleges that the accused "did with
out proper leave, absent himself from his station at Dale Mabry Field, 
Florida, from about 12 August 1943 to about 17 August 1943". The elements 
of the offense charged and the proof required for conviction thereof are 
as follows: 

"***(~)That the accused absented himself from his com
mand, guard, quarters, station, or camp for a certain period, 
as alleged; and(~) that such absence was without authority from 
anyone competent to give him leave." (MCM1 1928, ·par. 132) 

The evidence is uncontroverted.that the accused had not been 
, given authority to absent himself from Dale Mabry Field, Florida. The 
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certified extract copies or the morning report were properly admitted 
into evidence and clearly establish his absence without leave f'rom about 
0600 o'clock, 12 August 19~, to about 17 August 19~. The documentar.r 
erldence proved the offense prha facie (MCM, 1928, par. 130§). The 
~ facie proof was supplemented by the accused's admissions, both 
from the stand and by his sworn statement. The evidence, therefore, es
tablished the commission of the alleged offense beyond a reasonable doubt 
and the findings of guilty of the Specification, Charge I, and of Charge 
I, are amply sustained by the competent evidence introduced by the 
prosecution as well,.-as by the evidence presented by the defense. 

6. The Specification, Charge II, ,ueges that the accused 11 bav1ng 
been restricted to the limits of his post did at Dale Mabry .Field, on or 
about 12 August 1943, break said restriction by going to Jacksonville, 
Florida." The offense is appropriately ~barged in violation ot Article 
or War 96 and the following excerpt from the Manual for Courts-Martial. 
is applicable: · 

•Instances of such disorders and neglects in the case ot 
officers are: Disobedience of standing orders or of the.orders 
of' an officer when the offense is not chargeable under a specific 
article;***•" (LCM, 1928, par. 15~) 

The evidence conclusively shows that, at the time the accused 
departed from his post without proper authority, he was under an order of 
a general court-martial restricting him to the limits of his post for three 
months from 7 July 1943. The accused admitted that. be had full knowledge 

· of the order and of the restriction. He, furthermore, admitted that, prior 
to his departure, he definj_tely ascertained that the duration of' his 
restriction had not expired and that he was still subject thereto. The 
accused I s sworn statement was properly in evidence and it contains admis
~ions of his breach of restriction by his going to both Roanoke, Virginia, 
and Jacksonville, Florida. The statement was offered in evidence by the 
prosecution and the matters therein contained were further verified by 
the accused in his own testimony. Consequently, the prosecution adduced 
competent evidence, which was. admitted by the accused from the witness 
stanci, to establish beyond a reasonable doubt every element or the offense 
charged in the Specification, Charge II, ample to sustain the findings or 
guilty or the Specification, Charge II, and or Charge II. · 

7. The accused is about~ years of age. The War Department records 
show that the accused had enlisted service from JO May 1942 until commis
sioned a second lieutenant on 17 March 19~ with active d~ty as an officer 
from the latter date. · 
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8. The court was legally constituted. No errors injuriously · 
affectine the substantial rights of the accused were committed during 
the trial. In the opinion of the.Board of Review the record of trial 
is legally sufficient to support the findines and the sentence. Dismissal 
is authorized upon conviction of.violations of Articles of War 61 and 96. 
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CM 24()826 

1st Ind. 

War Department., J.A.G.O • ., 11 OCT 1943 - To the Secretary of War. 

1. Here'With transmitted for the a.ction of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Claude D. Brow (O-llll51.5)., 869th Engineer 
Aviation Battalion. 

2. I concur in the opinion of .the Board of Review that the re
cord 'of trial is legally sufficient to support the findings arxl sen
tence and to warrant coni'irmation thereof. I recommend that the 
sentence of dismissal be conf'inood but suspended during the pJe asure 
of the· President. 

, J. ·rnclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action., and a form of 
Executive action designed to carry into effect the foregoing recom-

. mendation., should such action meet 'With approval. 

Myron C. Cram3r1 
Major General., 

The Judge Advocate General • 

.3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

. sig. Sec. of War. 
Incl .3 - Fom of Executive· 

action. 

(Sentence confirmed bu.t execution suspended. G.C.V.O. 342, 8 Nov 1943) 
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WAR DEPARTMENT 
irrrry' Service Forces 

In the Office or The Judge Advocate General 1 /Y. f> , 
. washington,n.c. 

(1.49) 
80 S;P 1943 

SPJGH 
CK 240832 

~ UNITED ST'.lTES FOURTH SERVICE COMMA.ND 
.ARMY SERVICE FCRCF.S 

) 
) Trial by G.C.M., con

Second Lieutenant JAMES c. ) vened at Camp Rucker, 
HARRISON .(0-1313743), ~ ) ·Alabama, 7 September 
or the United States. ) 1943. Dismissal. 

OPINION or the BOARD OF REVIEI 
HILL, DRIVER and LOTTERH0$1 Joo.ge Advocates 

· 1. The Board or Review has examined the record or trial 1n the 
cue of the officer named above, an:i submits this, its opinion, to '!be 
Judge Adyocate Geniaral. 

2. The accused was tried upon the following Charge and Specifica
tion• 

CHAR.GEi Violation o! the 96th Article of War. 

Speci.ficationl In that Secord Lieutenant James c. Harrison, 
Station Complement, (formerly .of Headquarters, 981st Air 
Base Securit," Battalion), Camp Rucker, Alabama, did, at 
or near Columbus, Georgia, on or about 25 June 1943, wrong
·!~ and unlawfully _marry, take am. have ror his wife, 
one Laura Belle Luke, he, the said Second Lieutenant James 
c. Harrison, then having a living wife, to-wit, Gertrude 
Harrison. 

He pleaded guiltq to and was found guilt,- or the Charge and Specification. 
He was sentenced to be dismissed the service•.'!he reviewing authorit7 

· approved the sentence, recommended th.at the execution thereof be suspended, 
and .forwarded the record of trial ror action 1\Ulder the 48th Article of 
War. 

3. It was stipulated (Ex• A) that Gertrude Harrison would testify 
that ehe resides in Detroit, Michigan, that she was married to accused 
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on 22 August 1941 at Detroit by William H•. Peck, •Pastor Bethel A.y.E. 
Church•, that she cohabited with accused aa hi• wife .trom the time ot 
the marriage until about 28 April 1943, and that she 1e the wife .r:J! 
accused (Sub-Ex. A)J also that a paper .i.ttached is a duplicate of the 
license issued for the marriage of accused and Gertrude Harrison, 
formerly Gertrude Grimmett, and of the certificate of marriage signed 
by William H. Peck (Sub-Ex. B)J and that Marcus Sanders would testity 
that he resides in Detroit, that accuaed and Gertrude Harrison were 
married m 22 August 1941, and that they cohabited as husband and wi.te 
from that time until about S February 1942, when accused went to the 
A.ra.ry (Sub-Ex. C). Warrant Qf'ficer1 Junior Grade, Walter F. Kirkland1 

Jr. 1 in charge of the Officers PBiY and Mileage Section, identified 
the pay card of accused (Ex. C) and the 'P87 voucher of accused fc,r 
August 1943 (Ex. D), both of llhich sha,ed Gertrude o. Harri.sen as the 
lawful wife or accused (R. 6-8). 

Laura Belle Luke Harrison, Dothan, Alabama, formerly a school 
teacher, was narried to accused on 26 June 1943, and lived with ac
cused as husband and wife until 5 August. She. identified a certified 
copy o! their marriage license (Ex• B). The certificate of marriage 
attached sho,rs that they were married on 2S June 1943. She knew that 
accused had fonnerly been married, but; he ·told her he was divorced. 
She ·did not learn that he was not divorced until a lieutenant came to 
her house in August and told her about it (R. 6-9). 

4. The accused tes.tified that he met his first wife at a night 
~lub, and married her after going with her for about two months, because 
she said she was pregnant and he did not want his mother to kn01r about. 
"the trouble". His wife did not have a baby., would not look after the 
home nor prepare meals, and was not the type of wife he expected. He 
wanted a home and family, but she did not. Several times she made · 
false claims of pregnancy, even at a time when he knew a child could not 
be his. When he went home on turlough after several months, ehe had a 
"local operation" the next d~, and the doctor said her condition was 
caused by too much intercourse. She was always writing him form.oner:. 
When accused met Laura Belle Luke, he found her to be a different type 
well educated1 a nice girl and from a different type fami'.cy, so he ' 
married her a,. 27 June 1943. He knew this was "against the Federal law" 
but he did not think about the crime he 1tAs committing. When his first' 
wife found out about the second marriage, she and her lawyer tried to 
get him to pay $500 to keep out of trouble. Accused consulted a lawy-er 
who told him "what trouble" he had gotten himself in. On 5 July he ' 
filed suit for divorce which will come up for trial in October. Accused 
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g°'s to see Laura Belle Luke, but does not live nth her under the cir
cumstances. He, was formerly- an electrician 'With Ford Motor C~ . 
(R. 9-ll). 

S. It is shown by' the evidence and stipulations, and &dmitted by 
the pleas of guil'tir, that accused was legally married to Qerj;rude Grimmett· 
Harrison, am that while the marriage status still existed on or about 
25 June 194.3, he contracted a bigamous marriage ·nth Laura Belle Luke 
as alleged. Thereafter, accused and Laura Belle Luke lived.together as 
husband an_d wife until about 5 August 194.3• ; 

6. Carefu1 consideration has been given to a recO!!lll.8ndation for 
clemency dated 10 September 194.3 by all eight members of the court, in 
which it is stated that accused has a definite value to contribute to the 
war effort, that he has shown the proper attitude and was straightforward 
in his testimony, that accused, a colored person, had failed to appre
ciate the seriousness or his act, and that extenuating cirCtllll8tancea 
existed. · 

.7. The accused is 2.3 years of age. The records of the Office of The 
Adjutant General show his service as followsa Enlisted service from 12 
February 1942; appointed temporar,y secom lieutsna.nt, Arm:r of the United 
States, from Officer Candidate School, and active duty, 10 March 194.3. 

8. The court was legally constituted. No errors injuriously- affect
ing the substantial rights of the accused were conunitted during the trial. 
The Board of Review is of the opinion that the record of trial is legally' 
sufticient to support the findings or guilty and the sentence, and to war
rant confirmation of the sentence. Dismissal is authorized upon con
viction or a violation of the 96th Article of War. 

Gh:1~----------~----,1.____,Judge Advocate 

___. .,..~.__. ............,_~--------·~·~.,Judge Advocate...............~~r-J;, 
---'';}J......,,.._.~..._ __.,Judge Advocate 
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1st Im. 
·, 

War Department, J.A.G.o., 9 ... OCT 1943 - To the Secretary of War. 

1. Herewith transmitted-for the action or the Pre!ident are· 
the record of trial and the opinion of·the Board or Review in the 
case or Second Lieutenant James c. Harrison (0-1313743),,Arrq of the 
United States. / 

2. I concur in' the opinion of the Board of Review that the 
record or trial is legally sufficient to support the findings of 
guilty and the sentence, arxi to warrant confirmation or the sentence. 
The accused, while.his lawful wii'e was still living, unlawfully mar
ried another woman. ill m3nil:>ers of the court joined in recommending 
clemency, and stated that accused has. a definite value to ccntribute 
to the war effort, that he has shown the proper attitude and was 
straightforward in his testimony, that accused, a colored person, had 
failed to appreciate the seriousness of his act, and that extenuating 
circumstances existed. The reviewing authority approved the sentence 
and reconnnended that the execution thereof be suspended. I recommend 
that the sentence to dismissal be confinned, but in view or aJ,l of the 
circumstances that the execution thereof' be suspended during the pleasure
of the Presid.ent. · 

3. Inclosed are a draft of a letter for your signature, trans.:. · 
mitting the record to the President for his action, and a form of Execu
'tive action carrying into effect the recommendation ma.de above. 

~· ~.~~0---·-- -
Myron C. Cramer, 

3 Incl!. Major General, 
Incl.l~cord of trial. The Judge Advocate G,eneral. 
Incl.2-Dft. ltr-. for sig. 

Sec. of War. 
Incl.J..F'orm of action. 

(Sentence confirmed but execution suspended. G.C.1l.O. )25, 25 Oct ~94.3) 



WAR DEPARTimrt 
~ SerTioe Foroes 

In tbs Office of Th• Jinge Advocate General 
Washington, D.C. (15.3) 

SPJGK 
CM 240855 

u H I T E D s r A .r B s 

Second Lieutenant PAUL P.· 
Slil.FRAli (0-1305656), 
Inta.ntry-. ; 

3.0 SEP 1943 

S6fH ID.A.NTRY DIVISIOll 

Trial by o.c.M., oonnn.ed at 
Camp Hawse, TeXSJI, l September 
19'3. Dis:misaal. 

OPINION of' the BOA.RD OF REVIffl 
LYON, mLL and ANDREWS, Judge Advocates 

l. The record of trial 1n the oase of the officer named aboTe 
baa been examined by the Boatd of Review and the Boa.rd subndt. thi1, 
its opinion, to The Judge Advocate General. 

. . 

2. The acou.ed waa tried upon the following Charge and Specifi
oationa 

CHA.RGEa Viola.ti.on ot the Gbt Article of War. 

Speoif'ica.t1on1 In that Second Lieutenant Paul P. Shafran, 
Compacy •o•, 341st Infantry, Camp Howze, Texa.a, did, 

. without proper leave, absent himself from his poat and 
dutiea at Camp Hmrze, Texas, from about 3 .August 1943 
to a.bout 16 .August 1943. 

He plea.ded guilty to and wa.s found guilty of the Charge .a..nd Specification. 
No evidence of. previous oonviotiona we.a introduced. He was aentenoed to 
dismisaal. The reviewing authority approved the aentenoe and forwarded 
the.reoord,of-tri&l. for action under Article ot War 48~ 

3. Supplementing the aooused' a plea. of guilty there was introduced 
in evidence an extract oop;y of the morning report of aooused'a orga.m.za
tion oontaining entriea of aoouaad'a absence without leave from 3 August 
1943 to 16 August 1943 (R.GJ Ex.l). The absence of aoouaed W"&S al10 
shown by Firat Lieutenant Watson s•. Jonea, Camp~ D, 34lat Infantry 

· (aocused'• organization), Camp H:nrse, Xexu, who eta.ted that aoouaed 
W8.I not preaent tor duty between the date1 3 .August and 16 August 1943 
(R.6 ). • 
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For the defense the accused sta.teda 

•en Hu-oh 26 I wu granted a ten-de.y leave tor the purpose 
of going home while 'lft'J' baby' was born. The baby ,till wun•t born 
when I returned to camp after having a five-d.ay extension. I wu 
refused another extendon. I came be.ck to camp and two daya 
later 'lft'J' 11.'ife ha.d the baby and ha.d eight ·stitohes taken. At 
the time the baby' was born I saw Colonel Outsen and asked him 
to go see my wife and bab;r. Colonel Outsen sa.id when basic train
ing was compl.Bted I could go. Then I put in ~or another leave 
and it was refused. Being in the fraJne of mind I wa.a I just up 
and left. llhen I came be.ck here August 16th I was put in arrest 
in quarters. The secolld day after I was put in arrest in 
quarters I was told I was put on a list for overseas duty and 
on the same da.y I was taken off• Colonel Ransom offered me a 
chano• to hand izw" resignation in but I ha.d rather faoe a court
martial. I· came in this outfit to fight and not to quit• (R.e). 

Ma.jor Albert F. Moore (R.10), First Lieutenant Watson s. Jones (R.11), 
First IJ.eutenant Clif'ton·s. Torrence (R.12-13), Fi.rat Lieutenant Kelly 
IJ.tteral (R.14) and Second IJ.eutenant Daniel w. Ford (R.15), of 341st 
Infantry, Camp Howze, Texas, each testified that he knew the·aocused and 
tha.t accused's character and reputation were above reproe.oh. Ma.jor MJore 

·stated that during the three months he had kncnrn him, accused had been 
i'ai thf'u1 in the performance ot his duties (R.10 ). First Lieutenant -
Torrence, accused's compe.IJ;Y oonnander, stated that he had HrTed with 
tbe accused for about six :m.ontha and.a • 

•• • • I eouldn't ·ask tor a better soldier. He wu always 
willing to cooperate•. He did his job and~ other job he 
was asked to do. He wa.a always present for duty and did h11 
job• (R.12). 

Lieutene.nt Torrence stated that before going absent without leave the 
accused put in a•requeat tor leave, that he approved the request but 
tha.t the request was disapproved at regimental headquarters (R.13). 

4. The undisputed evidence shows that accused in March 1943 wu 
given• leave of a.beence of ten days in order to be with his wife during 
tbs birth of their baby. The child did not arrive when expected and 
the leave wu extended fin d&.1'8• The baby 'did not arrive within the 
extended period aild accused aaked for additional leAVII which was re
fused. Accused returned to his station. ho days later the child was 
born and accused again requested leave which wu refused. At this time 
accused was told by' his regimental commander that upon the completion 
of basic training lea.ve would be granted him. Aboi.tt four montha 
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therea.i'ter the aoouaed r•newed hia reqlaest for lean, which request 
was approved by hie oomp1U17 oolllll&l1der but diaapproved by his regimental 
coJllllland.er. .A.ocueed thereupon,on 3 August 1943, left his organization 
without &uthority, went home to Tiait his 'Wife and ba.by, e.nd returnea. 
to hi• organization on 16 August ·1943. 

6. The accused is 27 yeara of age and 1a married. Ha n.a graduated 
tram I&ne Technical m.gh School (Chicago, lll.) in 1932. & was i?lducted 
in the military aenice 18 February 1941, and.upon gra.due.tion from 
otfioer Candidate School, Fort Benning, Georgia, 24 December 1942, he 
we.a oommiaaioned a temporary aeoond·lieutenant, Infantry,~ or the 
United States• · 

6. T.tere ia attached to the record of trial a petition tor clemency 
signed by thirty-one officers of the 341st Int'antry, in which it is ata.ted 
in pe.rta 

"In view ot hia fi.ocused'iJ past record for ettioienoy, 
honesty and ca.pability we believe his sentence should be re
duced to reiwitatem.ent and a fine. We honestly believe that 
2nd. Lieutenant Paul P. Shafran is an asset to the service.• 

7. The court we.a legally constituted and ha.d jurisdiction of the 
person· and the subject :m.tter. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Boa.rd or Rnielf the record· ot trial is legally sufficient 
to support the findings and aentence and to warrant confirmation thereof. 
Dismissal is authorized upon conviction of 'Yiolation or Article ot Yfa.r 61. 

Judge Ad.voe, +.e. 
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lat Ind. 

War Department. J.A.G.o., 8 a., OCT 1943 - To the Seorettary ot War. 

1. Herewith transmitted for the actio.u of the President are the 
record ot trial and the opinion of the Boe.rd of Review in the case of 
Second Lieutenant Paul P. Shaf'ran (0-1305656). Infantry. 

2. I concur in the opinion ot the Boa.rd of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation thereof. In view of the previous good record 
of the accused, as shown by the petition for clemency signed by 31 
offioers of his organization, I recommend that the sentence be con
firmed but commuted to forfeiture of $25 per month of accused's pay 
for a period of six.months, and that the sentence as thus modified.be 
carried into execution. 

3. Inolosed are a draft of a letter for your signature trans
mitting the.record to the President for his-action and-a form of Exe
cutive action designed to carry into effect the recommendation herein
above made, should such action meet with approval. 

~,~-~c, . -
}eyron C. Cramer, 
Major General, 

3 Inola. The Judge Advocate General. 
Inol.1-Record of trial. 
Incl.2-Draft of let. for 
sig. Seo. ot War. 

Inol.3-Form of Ex. action. 

( Sentence confirmed but commuted to forfeiture of $25. per month 
for six months •. G.C.M~O. 326, 26 Oct 1943) 
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WAR DEPARTMENT 
Army Service Forces 

In the orrice or The Judge Advocate General 
Washington, D. C. 

(157) 
SPJGN 
CM 240885 

· 2, ocr ,94-3 
UNITED STATES ) THIRD AIR FORCE 

v. ~ Trial by G.C.M., convened at 
) Birmingham, Army Air Base, 

First Lieutenant FRANK R. Birmingham, Alabama, 26 and 
HOLLEY (0-1549498), ~ 2:/ August 1943. Dismissal. 
Ordnance. ) 

OPINION of the BOARD OF .REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

1•. The record or trial in the case or the officer named above bas 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specitica• 
tions: 

CHARGE: Violation or the 95th Article of War. 

Specification 1: (Defense motion to strike sustained). 

Specification 2, In that 1st Lt. Frank R. Holley, I.2nd Bomb 
Wing (D), did at Birmingham, Alabama, on or about June 
11, 1943, with intent to defraud, wrongf.'ully and unlawtull.7 
make and utter to the Bankhead Hotel a certain check in 
·words and figures as follows,.to wit: 

Meridian, Miss 
:8iniftgl!aM,-.lla., June 11 194~ 

Citizens National Bank BANK 
Name or your bank 

CITY ... STATE 
liieridian Miss 

.·
Pay to the 

Order or THE BANKHEAD HOTEL $25,00. 

I hereby certify that I have the amount in this bank, and 
through this representation I have accepted the above amount 
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from said Bankhead Hotel. 

42nd Bomb Wing 
AAB 
Birmingham, Ala, Frank R, Holley 
0-1549498 1st Lt., Ord• 

. and by means thereof did fraudulenUy obtain ·from the 
B&nkhead Hotel the sum of $25.00 in cash, he, the said 
1st Lt. Frank R. Holley, then well knowing that he did 

·not have and not intending that he should have sufficient 
f'unds in the Citizens' National Bank, Meridian, Mississippi, 
for the payment of' said check. · 

Specification 3: Same form as Specification 2, but alleging 
check dated June 22, 1943, payable to the order of' cash 
made and uttered to the First National Bank of' Anniston 
at Anniston, Alabama, and fraudule:itly obtaining thereby 
$10. 

Spe~ification 4: Same form as Specification 2, but alleging 
check dated July 9, 1943, payable to the order of cash . 
made and uttered to the Officers' Club at Army Air Base, 
Birmingham, Alabama, and fraudulently obtaining thereby 

, $25. 

Specification 5: Same form as Specification 2, but alleging 
check dated July 13, 1943, payable to the order of .AAB 
Exchange made and uttered to Army Air Base Exchange at 
Army Air Base, Birmingham, Alabama, and fraudulently 
obtaining thereby $JO. 

Specification 6: Same form as Specification 2, but alleging 
check dated June 25, 1943, payable to the order of cash 
made and uttered to Howard Tingley at Birmingham, Alabama, 
and fraudulently obtaining thereby $20. 

Specification 7: Same form as Specification 2, but alleging 
check dated July 19, 1943, payable to the order of cash 
made and uttered to the Officers' Club at Army Air Base, 
Birmingham, Alabama, and fraudulenUy obtaining thereby 
$5. 

·specification 81 Same form as Specification 2, but alleging 
check dated July' 20, 1943, payable to the order of cash 
made and uttered to the Officers' Club at Army .Air Base, 
Birmingham, Alabama, and fraudulently obtaining thereby
15. . . 
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Specification 9: In that 1st Lt. Frank R. Holley, 42nd Bomb 
Wing (D), being indebted to the Bankhead Hotel, Birmingham, 
Alabama, in the sum of $7.50 for lodging, which' amount 
became due and payable on or about 16 June 1943, did at 
Birmingham, Alabama, dishonorably fail and neglect to pay 
said debt. 

He pleaded not guilty to all Specifications and the Charge and, the motion 
of the defense to strike Specification 1 having been sustained, he was found 
guilty of all remaining Specifications and of the Charge. He,was sentenced 
to be dismissed the service. The reviewing authority approved only so much 
of the findings of guilty of the Charge and the Specifications as involved 
a finding of guilty of said Specifications in violation of Article of War 96, 
approved the sentence but recommended that the execution thereof be suspended 
during the pleasure of the President and forwarded the record of trial for · 
action under Article or·war 48. 

3. The evidence for the prosecution shows that on or about the dates 
alleged in Specifications 2 through 8 inclusive the accused issued the 
checks therein respectively described for which he received cash from the 
persons therein designated. All of the checks were drawn upon the Citizens 
National Bank, Meridian, Mississippi, and all of them were dishonored by the 
bank for insufficient funds when presented for payment. Prior to trial all 
of the checks had been taken up by the accused for cash except the checks 
involved in Specifications 2, 3 and 6 in the aggregate sum of $55. These 
facts were established by actual testimony of several witnesses and the 
stipulated testimony of others. The checks inv9lved were identified and ad
mitted into evidence. They each bear the notation "25¢ charged to drawer or 
check on account of insufficient funds" (R. 16-18, 19-20, 20-23, 2.3, 24-25, 
26-28, 28-30; Pros. Exs. B, D, E, F, G, Hand I). . 

Relative to the indebtedness described in Specification 9, the 
manager of the hotel testified that the accused registered in the hotel on 
14 June 1943 and according to the hotel's records remained for three nights 
for which an account of $7.50 accrued which was still unpaid (R. 19; Pros. 
Ex. C). . 

4. The evidence for the defense shows that the accused was of good 
moral character and a good soldier with an excellent rating for military 
efficiency. This evidence was introduced by stipulation which included as 
exhibits letters of recommendation, proficiency reports,·diplomas from 
service schools, and honorable discharges from enlisted service (Stipulation 
following Der. Ex. 3)~ 

The accused's wife testified that-she and the accused were married 
on 17 October 1942, that she continued to reside at her home in Gulfport, 
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Mississippi, and the accused resided at Key Field, L'.eridian, Jlississippi, 
until his transfer to Birmingham, Alabama; that, at the time of their 
marriage she was indebted to the extent of $475 which she had not revealed 
to the accused, but that, since she was living at home, she did_not need 
funds from the accused until he had liquidated his debts. She also testi

11E11fied that on 1 April 1943 the accused ma.de a Class allotment to her of 
$200 per month leaving him a balance of about i75 per month which they 
anticipated would be sufficient for him to live on overseas, as he.was then, 
expecting immediate foreign service, but that it was agreetl that she would 
send to his bank at Meridian, ~ississippi; ~100 of the allotment for deposit 
to his account each month as long as he remained in the United States. In 
support of this testimony there was introduced into evidence a letter from 
the Office of Dependency Benefits reciting that the allotment had been made 
and was effective as of 1 April 1943. Being pressed by her own creditors, 
she failed to make the first agreed deposit to accused's account in May, 
1943, and upon receipt by her of an urgent telephone call from accused ad
vising that he needed money to pay some checks that he had issued, she 
borrowed $75 which she. sent to him by money order. The accused requested 
her to deposit to his account the sum of $200 in June but she deposited only 
$150 and in July she deposited only $25 although the accused by telephone 
requested the deposit-of $100. She admitted that she was "a rather extrav
agant woman" and that she did not make the deposits as requested because she 
needed the money to live on and to pay her creditors (R. 30-45; Def. Exs. 1 
and 2). · . . 

The accusedj having been .fully advised of his rights, consulted 
with the defense counsel and elected to testify in his own behalf. He 
testified substantially to the same effect as his wife, asserting that the 
checks had been issued bI him under the belief that she had deposited tunds 
as directed, that he therefore had no intention whatsoever of securing 
funds fraudulently, and that he redeemed the checks with cash as soon as he 
possibly could after learning that they had been dishonored. He also testi
fied upon cross-examination that he did not recall drawing the che·ck desig
nated in Specification 6 and·consequently had not redeemed it, that the 
thirty-~i.x charges of 25¢ each on his bank statement were :for checks returned 
"Insufficient Funds", that, during the period involved, he borrowed $200 from 
a Birmingham bank to pay debts and for living expenses but that the loan was 
secured before his superior officer talked to him about the dishonored 
checks or read Article of War 95 to him, that he had sold his overcoat to 
secure :funds to redeem the-checks, and that, although he had kept no record 
by check stub o~ otherwise o:f the checks issued, he attempted to "keep it 
straight by sort of watching what I wrote, knowing what I had. each month" 
(R. 46-64,; Def. Ex. 2). 

A communication from the defense counsel to the reviewing authority 
is attached to the record and, relative to the hotel account described in 
Specification 9, the defense counsel states that the accused did not testify 
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about it through oversight but that he did register in the hotel, stayed 
one night, left on maneuvers after requesting a brother officer to check 
him out of the hotel, that the brother officer neglected to do so until 
two days later, and that the.accused bad assumed at all times that he had 
been checked out of the hotel. 

5. Specifications 2 through 8 inclusive allege that the accused on 
or about various dates between 11 June 1943 and 20 July 1943, "with intent 
to defraud, wrongfully and unlawfully" made and uttered c~rtain described 
checks in various amounts and 11by·means thereof did fraudulently obtain" 
from the parties cashing them cash in the amounts thereof "then well know
ing that he .did not have and not intending that he should have sufficient 
f'unds 11 in the drawee bank for their payment. The acts are alleged in.viola
tion of Article of ~ar 95 and the court fo\llld the acc~sed guilty of the 
charge but the reviewing authority, for appropriate reasons hereinafter 
demonstrated, approved only so much of the findings as involved a finding 
of guilty of the Specifications in violation of Article of Uar 96. This 
action was proper because the evidence adduced by the prosecution wholly 
fails to establish beyond a reasonable doubt a fraudulent intent on the 
part ·or the accused or that he was aware of his lack of sufficient funds 
in the bank and did.not intend to have sufficient funds there. Particularly 
is this so in view of the testimony of the accused and his wife which 
unquestionably presents a reasonable explanation, not excluded by the in
ferences to be drawn from the circumstances shown by the mere nonpayment 
of the checks by the bank. The following authority is peculiarly applicable: 

"Finding of offense included.--Accused was charged with 
'dishonorably and wrongfully' failing to maintain a sufficient 
bank balance to meet a check issued by him, in violation of 
A.W. 95, and convicted, by amendment of specification, of 'wrong
fully' failing to maintain such balance, in violation of A.W. 96. 
Held, That the word •wrongfully' was properly used as indicating 
conduct of a nature to bring discredit on the military seryice, · 
but not 'unbecoming an officer and a gentleman', and the amended 
specification states an offense in violation or A.W. 96. 
O.lli. 202027 (19j4). 11 (Dig. Op. JAG, 1912-40, Sec. 453 (22)). 

The action of the reviewing authority in fir.al effect deleted 
from the specifications all allegations relative to accused's fraudulent 
intent in issuing the checks but the allegation that the checks were "wrong
fully" issued still remained and the evidence is abundantly sufficient to 
support the findings of guilty of Specifications 2 through 8 inclusive, 
and of Article of War 96 as approved by the reviewing authority. The 
evidence is uncontroverted that the checks were drawn and cashed by the 
accused, that they were dishonored for want or sufficient funds to pay 
them, and that they were given over an extended period of several weeks. 
Even though the acts of the accused were without fraudulent intent and 
even though he quite promptly.redeemed all of the unpaid checks of which 
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be admitted knowledge, his course of conduct in so issuing .them over a 
protracted period of several weeks at least resulted from culpable 
negligence which he admitted when he testified that he kept no account 
or the checks except "by sort of watching what I wrote, knowing what I 
bad each month". Conduct of this nature manifests a reckless disregard 
of the universally recognized duty of an officer to maintain unblemished 
integrity about financial matters and brings discredit upon the military 
service. 

The findings of guilty of Specifications 2 through 8 inclusive, 
and of the Charge as approved by the reviewing authority, a~ amply sus
tained by the competent evidence introduced by the prosecution as well as 
by the evidence presented by the defense. 

6.. Specification 9 alleges that the accused "being indebted to the 
Bankhead Hotel, Birmingham, Alabama, in the sum of $7.50 for lodging, 
which amount became due and payable on or about 16 June 1943, did at 
Birmingham, Alabama, dishonorably fail and neglect to pay said debt." 
There is no evidence in the record that the accused was aware that the 

· debt was unpaid. Likewise there is no evidence that the indebtedn~ss is 
undisputed or that payment had ever been requested of the accused. The 
only evidence in the record is that .the alleged indebtedness was incurred 
on or about 14 June 1943 and that at the time of the trial on 26 August 
1943, it was still unpaid with no indication whatsoever that its nonpay
ment was the result of either fraudulent or calculated neglect or 
dishonoraple failure to pay on.the part of the accused. The following 
authorities are, therefore, applicable: 

"The mere failure by an officer to.keep his promise to pay 
a debt.is not a dishonorable act in violation of A.W. 95 unless 
the promise to pay is made with a false or deceitful purpose, or 
unless the failure to pay is characterized by a fraudulent design 
to evade ~yment. C.M. 22076o (1942)." (Bull. JAG, Vol. I, 1942, 
Sec. 453 {13), p. 22). · . . 

"An officer was charged with 'dishonorably' failing to meet 
his obligations and to keep a promise to meet them, in violation 
of A.W. 95. The court found, by substitution, that the accused 
•wrongfully' failed to meet his obligations and to keep the 
promise in violation of A.W. 96. Helda Such findings are 
legally insufficient to support a conviction. The failure of an 
officer to pay a pecuniary obligation or to keep a. promise to do 
so is not a military offense unless characterized by dishonorable 
conduct, such as deceit or a fraudulent design to evade payment. 
C.M. 221833 (1942)." (Idem., p. 106). 

· The evidence, therefore, was wholly inadequate to support the 
finding of guilty of Specification 9, in violation of Article of War 95 
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as charged and found or in violation or Article of War 96 as 8.f>proved by 
the reviewing authority, and such findings of guilty, as approved by the 
reviewing authority cannot be sustained. · · 

7. The accused is about 26 years or e.[8. The Viar Department 
records show that he had enlisted service from 31 October 1939 to Z1 
September 1942 when he was honorably discharged and was commissioned a 
second lieutenant and since the latter date he has been on active duty 
as_an officer. He was promoted to first lieutenant on 25 January 1943. · 

8. The court was legally constituted. No errors injuriously af
fecting the substantial rights or the accused were committed during the 
trial. For the reasons stated the Board of Review is of \he opinion 
that the record of trial is legally sufficient to support the findings of 
guilty or Specifications 2 through 8 in9lusive or the Charge and of the 
Charge, as approved by the reviewing authority; legally insufficient to 
support the finding.of guilty of Specification 9. Dismissal is authorized 
upon conviction of violation of Article of War 96. 
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SPJGN 
CM 240885 

1st Ind. 

War Department, J.A.G.O., 11 OCT )~3 - To the Secretary of War. 

1. Herewith transmitted for the action of ~he President are 
the record of trial and the opinion of the Board of Review in the 
case of First Lieutenant Frank R. Holley (0-1549498), Ordnance. 

2. I concur in the opinion of thE.1 Board of Review that the 
record of trial is not legally sufficient to support the finding of· 
guilty of dishonorably failing to pay a debt to a hotel in the' sum of 
~7.50 (Spec. 9); legally sufficient to support the findings of guilty 
of Specifications two through eight inclusive; legally sufficient to 
support the findings of guilty of the Charge; and legally sufficient 
to,support the sen~ence and to warrant confinnation thereof. Specifi
cation 1 was stricken by the court. I recommend that the sentence of 
dismissal· be confirmed but suspended during the pleasure of the Presi
dent. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a. form of 
Executive action designed to c;:arry into effect the foregoing recom- · 
mendation, should such action meet vrl. th approval. 

Myron C. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl 1 ~ Record of trial. 
Incl.2 - Dft. of ltr. for 

sig. Sec. of'iiar. 
Incl 3 - Form of Executive 

_ action. 

(Finding of guilty- of Specification 9 of the Charge disapproved. 
Sentence confirmed but execution suspended. G.c.v.o. 343, 9 Nov 1943) 
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WAR DEPAR~NT 
Arrrr:f' Service Forces 

In the ot'fiee of The Judga Advocate General 
· Washington, D. c. 

(16S)
SPJGH 1 3 NOV 19-tl 
CM 240966 

UNITED S.TATES ) 76TH INFAN'IRY DIVISiotl . . 
) 

·v. ) Trial by G.C.M., convened at 
) A. P. Hill Military Rese_rvation, 

Major JOHN F. VAHLE ) Virginia, 7 and 8 September
(0-352869), Corps or . ) 1943. Dismissal. 
Engineers, and Captain ) 
CHARLES N. ERB (0-393332)., ) 
Corps of Engineers. ) 

OPINION of the BOARD OF REVIEW . 
DRIVER., LOTTER.HOO and LATTIN, Judge Advocates 

l. The Board of Review has examined the record o! trial in the 
case o! the officers named.above and submits this., its opinion., to '!he 
Judge Advocate General.' 

2. The accused were tried jointly upon the following Charge and 
Specifications a 

CHA.RGEa Violation o! the 95th Article 01' war. 

Specification 11 In that Major John F. Vahle., Corps of Engineers, 
and Captain Charles N. Erb, Corps o! Engineers, acting joint
ly and in pursuance of a common intent., in the solution of 
Lesson 3., Part II, Subcourse: "Tactics and Technique of the 
Separate Arms," Army Extension Courses, a pre~crlbed lesson 
6f the Division Staff Officers' School, 76th Infantry 
Division, did, at Fort George G. Meade, Maryland., on or about 
July 16, 1943, wrongfully., dishonestly and deceitfully adopt 
and submit to Major George E. Norton., Jr•., Adjutant General's 
Department, lesson instructor, as their own solutions o! 
said lesson, part~ and portions o! an approved solution 
thereof issued by the Comm.and and General Staff School, Fort 
Leavenworth, Kansas. · 

Specification 21 In that Major John F. Vahle, Corps of Engineers, 
·and Captain Charles N. Erb, '-Corps of Engineers., acting joint
ly and in pursuance of a common intent., in the solution of 

:::·'.,. .Lesson S., Part II, Subcoursea "Tactics and Technique of the 
·- .. Separate Arms., n Arrey' Extension Courses., a prescribed lesson 
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of the Division Staff Officers• School, 76th Infantry 
Division, did, at A. p. Hill Military Reservation, 
Virginia, on or about July 30, 1943, wrongfully, dis-: 
honestly and deceitfully adopt and submi.t to Lieutenant 
Colonel Roderick L. Carmichael, Jr., General Sta.ff Corps, 
le.sson instructor, as their o'Wll solutions of said lesson,· 
parts and portions of an approved solution issued. by the 
Conmand and General Staff School, Fort Leave:mro~th, Kansas. 

Specification Ja in that Major John F. Vahle, Corps of Engineers, 
a~d Captain Charles N. Erb, Corps of Engineers, acting joint
ly and in pursuance of .a common intent, in the solution of · 
~sson 6, Part II, Subcoursea "Tactics and·Technique of the 
Separate Arms," Army Extension Courses, a prescribed lesson 
of the Division Sta.ff Officers• School, 76th Infantry 
Division, did, at A. P. Hill Military Reservation, Virginia, 
on or about August 6, 1943, wrongfully, dishonestly and 
deceitfully adopt and submit to Lieutenant Colonel William 
w. o•com10r,· General Staff Corps, {then Infantry), lesson 
instructor, as their own solutions of said lesson, parts 
and portions of an approved solution thereof issued by the 
Command.and General Staff School, Fort Leavenworth, Kansas. 

They pleaded not guilty to all Specifications and to the Charge, were found 
guilty of all Specifications, not guilty of the Charge, but guilty of a 
viclation of the 96th Article of War. They were sentenced to be dismissed 
the service. The reviewing authority approved the sentence as to each 
accused and forwarded the record of trial for action under the 48th Article 
of we.r. 

3. The evidence for the prosecutions 

a. Major George E. Norton, Jr., Lieutenant Colonel Robert L. 
Carmichael and Lieutenant Colonel w. w. O'Connor were assigned and acted as 
instructors, in the order named, for the 76th Infantry Division Staff Officers' 
School sessions of 16 July 1943, 30 July 1943 and 6 August 1943. It was 
customary to distribute the probl~ms, together with maps, to the students the 
week previous, written solutions o~ing required. The class would then meet 
on the date set, when the instructor would conduct the class and, at the end 
of the lecture and.discussion, the solutions would be collected and graded 
by the instructor, who would then turn the papers and grades over to Brigadier 
General Francis A. Woolfley, Assistant Division Conunander and Director of the 
Division Staff Officers' School, for any corrections he desired to make•. 
After a record of the erades had been made at Headquarters, the corrected 
papers would be returred to the students. Approved solutions and overlays 
were not distributed to the class members until after the assignment for the 
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particular evening had been discussed. Staff Memorandum No. 6, Head
quarters 76th Infantry Division, dated 12 March 1943 (Ex. A), outlined 
the procedure to be followed in the school and included a statement to 
the effect that the method of grading the students• papers would be 
announced by the Di.rector on conclusion of the presentation of the 
problem. It was permissible for two or more students to study the prob
lems together, reach a conclusion, submit identical solutions and to 
consult authentic texts besides those suggested for the particular. lesson. 
Text references .:..nd field manuals were prescribed to assist students, and 
citations were attached to the lesson sheets (R. 12-13, 17-19, 22-23, 27, 
29-32; Ex. B). . 

b. Specification 1: About 9 July 1943, Lesson 3, Part II, 
Subcourse ="Tactics and Technique of the Separate Anns" (Ex. C) and 
a map we:::e distributed to the officer-students of the 76th Infantry Staff 
Officers' School, which both accused were attending. Written solutions 
were required to be presented on 16 July. The solution of accused Erb • 
was submitted on 16 July and that of accused Vahle about two weeks later, 

.the former being a carbon copy of the latter and the markings on the maps 
submitted by each in partial solution of the problem being similar. The 
approved solution of the problem and an overlay as a partial solution were 
distributed to class members after the class meeting of 16 July. A 
comparison of the maps submitted by both accused with the approved overlay 
reveals a close similarity of line and position of units, and a comparison 
of the written solution of accused with the approved solution discloses 
great similarity and much that is verbatim with the approved solution. 
Neither of the accused indicated to the instructor that an approved solution 
had been used (R. 13-17, 21; Exs. D, E, F, G, H, I). 

Major Horton, the instructor for this lesson, testified that 
officers were not limited to the use of text material, that he did not 
know whether the accused had ever received a copy of Staff 1~morandwn No. 
6, and that he did not warn the students that they would be graded on 
this lesson or that they should not use an approved solution in solving 
the problem. He orally announced to the class that in this partim1lar 
problem they would consider heavier division artillery (adding a medium 
battalion to that specified in the problem itself) and not solely the 
light artillery which the written problem specified. The solutions of 

. the accused did not cover medium artillery and this was reflected in 
their grades, which were half-way between the high and low grades in the 
class. It was possible that the accused had not heard his oral explana
tion concenrl.ng the.use of medium artillery. Major Norton considered 
the staff school exercises as a problem and a lesson. It was not customary, 
he stated, in other service schools, to warn students that they are being 
graded, but was customary, at the inception of the course, to warn them 
that they are not to use outside help. He did not know whether the class 
as a whole understood that approved solutions were not to be used in solvitlf 
the problems but, on previous occasions when he was a member of the class, 
it was his knowledge and belief that the approved solution was not to be 
used (R. 17-21). 
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c. Specification 2a About 23 July Colonel .Carmichael or a 
representative distributed problems and maps for Lesson 5, part II, 
of the course (F.xs. J and·K), to be solved for the class to be held on 
JO July. ·The accused ·submitted their solutions including the!r over
lays on that date. The approved solution and overlay were distributed 
after the class. The solutions and overlays of the accused are simi
lar in every respect and a comparison of these with the approved solu
tion and overlay discloses great similarity, particularly in the over
lays. The accused did not indicate that they bad used an approved 
solution to solve their problem~ The accused received high grades (95) 
on their solution, but· there were several grades of 97 or 98. · The 
students were not limited to t."1e use of text material for the- lesso:q of 
this particular date. Colonel Cannichael did not warn the students that 
they were not to use the approved solution, or that their papers were 
to be graded. He considered the exercise as a "lesson or a problem", 
the purpose of which was to give knowledge of the various branches of the 
infantry division. He did not know whether or not the accused had re
ceived Staff Memorandum No. 6 (R. 22-28; Exs. L, M, N, o, P, Q). 

d. Specification JI Colonel O•Connor was the i natructor on 
6 August 1943, when Lesson 6, Part II of the course was studied. The 
problem and map (Exs. Rand S) had, as usual, been distributed to the 
students the week previous. Colonel OtConnor had particularly noticed 
the overlay of accused Vahle when he had asked him to go to the board on 
which was posted a map. The overlay of accused Vahle contained a "box" 
or chart containing the information on the normal fire zone and the con
tingent zone of the uni.ts. No other students (except accused Erb) had 
used _this method. The accused had also written the remainder of their 
solution in the.upper lefthand corner of tl'¥3 overlay. Both were identical. 

·- A comparison of the solution and overlays of the accused with the approved 
overlay and solution sho..-s the overlays of accused to be identical in 
practically all details, including a similar 11box11 in the approved over
lay (R. 29-34; Exs. T; U, V, W). 

The .approved solution and cverlay were not distributed to axry
members of the class prior to the meeting of the class on 6 August. 
Neither of the accused had disclosed that an approved solution had been 
used in solving the problem. At the time the lesson had been assigned, 
the members of the class had not been advised that they could not use an 
approved solution, or that they would be graded. In other instances 
Colonel o•Cormor had noticed solutions approaching the approved solution., 
but most of these were in the courses on administration, where the subject 
was "somewhat cut an:i dry, such as ordnance and quartermaster". He . 
considered the exercise-not as an examination or a test, but· as a problem 

. ' . . 
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and a lesson. The purpose of the course was "to heighten rather. than 
test their lmowledge". He did not lmow whether or rot the accused had 
received a copy of Staff Memorandum No. 6. There was no penalty for 
failing to pass a course, "although a man keeping on making mistakes, 
in the eyes of the fellow students shows his colors clearly" (R.34-37). 

e. On 7 August 1943, Lieutenant Colonel Ivo F. Otey, In
spector Gereral, 76th Infantry Div~sion, interrogated the accused 
individually, neither being in the presence of the other. He read and 
explained to each the 24th Article of Viar, told each that he could not · 
be compelled to incriminate himself in answering ar\Y questions pro
pounded or to degrade himself in answering a question not material to 
the issue, that any answers could be used against him, and asked each 
if he understood his rights (R. 37-39, 48). 

(1) The statement of accused Vahle was substantially as 
follows: He was commanding officer of the 301st Engineers Battalion. 
The problems for 16 and 30 July had been solved by him and accused Erb, 
his acting executive officer, with the approved solution as a guide. 
They had spent 3 to 3; hours on the former, e.nd about 4} hours on the 
latter problem, or about the time it would have taken had they worked 
it out without the aid of the approved solution. Concerning the problem 
for 6 August, that was rot the work of accused Vahle but of accused Erb. 
Accused Vahle spent 1! or 2 hours on the problem, using the solution of 
accused Erb. He did not copy the solution of accused Erb but concurred 
in it, both agreeing upon the answers. While accused Vahle had been 
told by accused Erb that there was an approved solution, he did not 
know _(but believed) that accused Erb had used it in solving this 
problem, and did not see the approved solution to the problem of 6 
August (R. 39-45). 

Concerning the approved solutions, accused Vahle did not • 
personally know where they came from but was infonned by accused Erb that 
they came from the S-3 file of the 301st Engineers Battalion. Their 
solutions,· although not identical with the approved solutions, were 
"Substantially the same but not actually the same11. "We studied the 
lesson, we looked over the solution, then we wrote up our answers without 
the solution there11 • Accused l!:rb wrote up the solution after they had 
studied, talked over and decided upon what it should be. If there was 
any resemblance to the approved solution, that fact could be attributed 
to accused Erb. 11It was more of a dictation and writing and then re
writing the thing afterwards". ·when 11 dictating11 his answers to the 
questions for the problem, accused Erb had the approved solution in 
front of him and used it (R. 43, 45-46). 

-5-



· (l?O} 
I 

Accused Vahle had used the approved solutions because they 
were available and he was so rushed for time "for t_he l.aet three weeks". 
At no other time during the course had he used approved solutions, 
having had sufficient time to work them out in full. Since the middle 
of July, the problems had to be worked out in the field "under blackout 
conditions" which ma.de it necessary to work them out in the·ctaytime 
when the work was going on. At no time did he think that using the 
solution was "so very wrong 11 • There was no thought of "self glory" or 
o~ "trying to get away with something". He was sorry about the whole 
thing, and stated "I have always been very conscientious in the past 
and it is just one of those things that happened and I sort of slipped 
with so much other stuff going on" (R. 46-48). 

(2) The statement of' accused Erb was substantially as fo1lows: 
He had been assigned to the 76th Infantry Division·J..4 October 1942 as 
Assistant Division Engineer. From February 1943 to about 20 April, he 
commanded Compaey A, then attended a two-months' Field Officers' Course 
at Belvoir, Virginia, and about 20 June became acting executive officer 
of the battalion. He used approved solutions in preparing the solutions 
of problems for 16 and 30 July and 6 August which he submitted. He 
usually went through the problem, read the memorandum on the back of it, 
read the questions, looked at the map to select certain localities, 
sketched his overlay, and wrote down his answers on a separate sheet. ~e 
would then glance through the approved solution before writing up his 
solution in final form and was influenced "partlyn by the approved solu
tion in solving his problem. In the problem of 16 July, the approved 
solution affected him about 75 percent and in that of 6 August, 50 

_percent, in formulating his solution. Accused Erb worked with accused 
Vahle on the problem of 6 August, but did not remember whether he worked 
nth him on the problems of 16 and 30 Ju:j.y. They usually worked "half 
and halfn on them. He wrote out the answers to the problems of 16 and 
30 July and gave copies of them to Major Vahle. The approved solutions 
were obtained by him from the battalion files and were used "to study 
why they did a certain tiring11 • He did not copy the whole soiution be
cause he did not think along the same lines as the one who wrote it 
(R. 49-52). 

Accused Erb did not feel absolutely right about using the ap
proved solution, as it might seem 11like a little. advantage", but 
everyone else could "have it on files". He thought it was all right to 
use approved solutions as a matter of study, "the results of which are 
not kept", but did oot !mow.whether or not trey were kept in the present 
course. If grades were kept and they influenced an officer's record 
he would feel 11guilty" about it. He would not want to make high gra~es
by using an approved solution (R. 53). 
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4. The evidence for the defense: General Woolfley testified that 
Staff Memorandum No. 6, Headq~rters 76th Infantry Division, 12 March 
1943, outlined the procedure of the school. There were no additional 
rules. He could not say whether the accused received copies of this 
memorandum but believed each member of the school did receive a co-py. 
The general practice in all schools prohibited the use of approved solu
tions as a guide in the preparation of problems. But no specific in
structions, so far as he knew, had been given prohibiting their use in the 
76th Divisj_on School. The purpose of the school was to instruct and the 
instructor was there to test the students' views. The solving of 
problem.s develops the logical process of thinking, and testing YiB.s an 
important part of the instruction. Text.references were prescribed to 
assist the students and were attached to the lesson study sheets. The 
student could use any knowledge he had on the subject in ?Jhich he was to be 
examined, as long as it was from a recognized source. The instructor 
graded the papers and a record of the grades was made at headquarters 
(R. 62-64). 

Concerning Lesson J of 16 July,,accused Vahle testified that he 
directed accused Erb to take it with them on maneuvers and on Tuesday, 
accused Erb gave him his folder containing the problem and the necessary 
references. That after~oon accused Vahle spent an hour on the problem, 
looking over the problem, map, memorandum and a field nanual. The next 
day he got it out again, at that time discovering the approved solution 
to problem J. He· 1ooked over the approved solution and spent an hour or 
more "just looking overn the problem. He figured that he had no idea 
of what was required, put the problem aside, and did not see it again 
until the battalion returned to camp. On Friday, after lunch, accused 
Erb had the map on the wall in the office and the "situation" out on the 
desk. Accused Vahle started working on·the problem with accused Erb, 
going over the situation again. Erb was "on the problem" and Vahle was 
"on the map" and, as Erb read it over, Vahle outlined it on the map. Erb 
took all the notes (which was their method of working) and the two dis
cussed the various questions back and forth, looking at the references, 
and when they agreed, Erb put it down. Vahle had to leave and Erb kept 
on working. Vahle returned later, discussed what Erb had done, and 
indicated where he did not agree with Erb.· -When the rough notes were 
finished, Vahle told Erb to write them up in finishecl form, put them in 
proper terms, make the overlay, and "fix up" the map. That evening 
accused Erb brought the finished solution. J3oth obtained permission to 
be excused from the evening•s class due to pressure of work, and they 
delivered the solution to the· instructor. It was not discovered until 
later that only the carbon copy for accused Erb had been delivered, and 
then, a week or so later, the solution of accused Vahle which was the 
original, was turned in (R. 65-67 ) •. ' , 
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!ccused Vahle dl.d not know t~ t medium artillery was to be em

ployed :in this problem, havi~ received no instruction on this matter. 
He saw the approved solution to this problem but did mt use it in 
solving the problem, nor did he know that the answers turned )!l by ac-:
cueed Erb were similar in any manner to t.11e approved solution. He spent 
about Ji ll.ours on .the lesson, had no intent to deceive the i."1structor, 
did not consider the use he made of the approved solution wrong, dis
honest or dece:i. tful. He had -attended the school since about 1 October. 
Neither he nor his battalion headquarters had received a· copy of Staf!' 
Memorandum. No. 6 (R. 6~-68). 

Concerning Lesson 5 of JO July, accused Vahle did not get the 
problem until the a!'ternoon of 28 ,!uly. He used about the same procedure 
in preparing it as in problem 3, except that he only ·saw from a distance 
the approved solution. 'Accused Erb used his notebook containing sample 
problems of artillery in attack and defense from the course he took at 
Fort Belvoir. When asked 'fihether he used the approved solution, he re
plied, "I did not use it, but I used it when Captain Erb found out about 
it•. He spent about. 4i hours on this problem. He did not know it was 
similar to the approved solution when it was handed in (R. 68-69 ). 

Regarding Lesson 6 which was haixied in 6 August, the preparation 
was similar to that in the other problems in ever-y detail· except that he 
"worked ldth Captain Erb on this, but on the other problems we worked 
separately on the same problem". He spent from 1} to 2 hours in preparing 
it. He did mt know that 'What he handed in was similar .in any way to the 
approved solution and never saw the approved solution. He was not re
quired to attend the school, but· did so voluntarily. He was never in
structed that he was not to use the approved solutions nor had he ever 

-·read the notice at the bottom of the approved solutions relative to their 
use by students 'Who had not completed the work. He had reached the con
clusion that the approved solution could be used in the Sta!'f Officers t 
School of the 76th Infantry Division because there was a great difference 
between this school and others he had attended (R. 70-7J). 

. . . 

. Accused Erb testified that he was not currently enrolled in the 
Division .Sta!'f Officers' School but, upon his return from Fort Belvoir 
arourrl 19 or 20 Jum, he was made executive officer and voluntarily started 
attending the school. Accused Vahle directed that he (Erb) take Lesson 

•3 to Patabsaco P~k where they aixi their troops were on a training 
problem. As accused Erb did not possess this problem, he went to s-3 
where they were packing all tl\eir problems, came upon Lesson 3 and its 
solution, an:l took both out of the file. Friday, he got out the problem 
put the map on the wall., studied it, pit his solution on the "white sheet" 
glanced through the approved solution and then laid it away. Accused ' 
Vahle came in several times and they discussed parts of the :rroblem. 
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Accused Erb used his Fort Belvoir notes on field artillery in attack, 
found nothing on range and direction, thm examined some manuals but 

· found nothing definite on these matters. Many answers he obtained from 
his notebook and field manuals. The questions that were uncertain, they 
left unsolved, Erb writing the solved parts on scrap paper an:! check
ing the confusing parts with the approved solution. He did not copy 
the nexact solution". After rem1-ting his notes on the problem, he 
turned them over to the clerk to type. That evening, both accused rode 
to school where he (Erb),turned in what he thought were two copies of 
the solution; accused Vahle not having seen the finished product. 
Both were excused from attending class that evening. Accused Erb had 
inadvertently folded the solution of accused Vahle with other papers and 
that accounted for the delay of a couple of weeks in turning it in 
(R. 74-76). . 

·Lessons 5 and 6 for 30 July and 6 August were worked out in 
about the same manner as Lesson 3. Lesson 5 was easy, most o'f the 
answers being contained in past memoranda. He used the approved solu
tion as a guide to questions that were difficult. On Lessons 3 and 5 
he spent about 3 hours each in study, and on Lesson 6, about 3} hours. 
He had not recei.ved a copy of Staff Memorandum No. 6. He did not think 
it wrong to use approved solutions as a "guide" if they were not 
"directly" copied. No one had informed hi!TI that he was not to use ap
proved solutions an! he had no intent to deceive the instructor. He did 
not think his use of the solutions was wrong, dishonest or deceitful. He 
did not notify the instructor that he was using approved solutions 
(R. 77-78). 

Lieutenant Colonel Charles B. Rynearson, who had served with 
accused Vahle for some time, stated that his reputation for tnith and 
veracity was of the highest and 'ij].at his geheral reputation as an officer 

· and a gentleman was very high. He also knew accused Erb very well and 
stated that his reputation for truth and veracity and as an officer and a 
gentleman was veey high. Lieutenant Colonel Patrick L. Cronin, Division 

-- Chaplain, testified to the same effect, a1 d Captain William E. Gibbons, 
Adjutant General's J?epa.rtment, Headquarters 76th Infantry Division, 
testified that according to his records, neither of the accused had ever 
been disciplined before (R. 81-84). · 

Staff Sergeant Robert N. R,,.lihan, a stenographer in the In
spector General I s Department, who was present at the investigation of the 
two accused made by the Inspector General, Colonel Otey, on 7 August 1943 
and who recorded the investigation in shorthand and later-transcribed it,' 
had testified as a witness for the prosecution that certain explanations 
had been made by the Inspector General to some of the questions asked the 
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accused, that these explanati.ons·were not taken down, and that he did 
not remember what they were (R •. 58-61). Upon recall by the defense 
Relihan testified that Colonel Otey "this afternoon" ca.'lle over and 
said nrt I s pretty rough in here, grabbed me by the arm and said I 
know you are under oath but don't sey anything about what was ·said off 
the record, just tell him I can It remember1t. A week before, Sergeant 
Relihan :was to have gone on a furlough beginning l September but be
cause of this trial the furlough was postponed. Wednesdey of the week 
of the trial, "Warrant Officer Rice" at>proached him and .:3aid "the 
Colonel" told Rice to tell Relihan that if he (Relihan) testified . 
"right" at the trial, he ( the colonel) would see -that Relihan got home a 
day earlier, and added, "I think you know what he means by right".• 
Sergeant Relihan was "shocked" and upset by the statement Colonel Otey 
had made, and went to Chaplain Cronin and told him the story. Although 
emotionally upset by this, Sergeant Relihan had testified truthfully at 
the trial. He had not remembered what the off-the-record statements were 
and could not understand why Colonel. Otey- had cautioned him about them 
(R. 85-87 ). 

5. The evidence shows that both accused attended the 76th Division 
Staff Officers I School during July and August 194). At meetings of the 
class officers attending the school handed in their written solutions of 
problems which had been distributed about a week before, and after dis
cussion in class the solutions were delivered to the instructor, who sub
sequently graded them and submitted ~~em to the director of the school. 
The grades were recorded at headquarters, and afterward the solutions, 
were returned to the students. At each session of the class, after dis
cussion of the problem, copies of the approved solution were distributed. 
In solving the problems, officers were permitted to use texts and refer-

•ence material, to work together, and, when working together, to submit 
their work in identical fonn. No announcement was made that grades would 
be recorded and no specific statement that the ~pproved solution should 
not be used. 

Accused worked together on their solutions, of problems for sub
mission at class sessions on 16 and JO July and 6 August and submitted 
identic~l solutions in each instance. Accused Erb had obtained copies 
of' the approved solutions of all three problems from the S-J files of the 
battalion and both made use of them in working on the problems, although 
accused Vahle claimed that he did not see the approved solution while 
working on the problem for 6 August. 

The solutions submitted by both accWBed were very similar to the 
approved solutions. Neither accused advised the instructors that they 
had used the approved solutions as a guide or otherwise. 
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11/hile no specific instructions were given against the use of 
approved solutions in solving the specifically assigned problems, it 
is common knowledge that they should not be so used. In fact, the 
procedure used at this school, namely that of passing out the approved 
solutions only after the problems. had been written up and discussed, 
was enough to indicate that it. was not permissible or proper to use the 
approved solutions in solving the problems. The practice of handing 
back the students• papers with a numerical grade on them should have 
apprl:sed the accused that a grading system was in force. Although the 
approved solutions were not made available to members of the class 
until after they had submitted their own work, accused took advantage 
of access to the_S-3 files of the battalion to inform themselves in 
advance of the correct answers. When'the accused made use of the ap
proved solutions which they had obtained, without disclosing the fact 
·to the instructor and without seeking his permission to use them, ·they 
practiced a deceit. In the opinion of the Board of Review the conduct 
of accused constituted an offense in violation of the 96th Article of 
war. 

6. The accused Vahle is 29 years of age and the recorcs of the 
Office of The Adjutant General show his service as follows: appointed 
second lieutenan,t; Arrrw of the United States, 22 May 1937, and active 
duty 17 June to 30 June 1937, 8 May to 21. May 1938, and 23 July to 5 
August.1939; promoted to first lieutenant, Army of the United States, 
12 July 1940 and active duty 4 August to 24 August 1940 and from 19 
March l941J temporari]y promoted to captain, Army of the United States, 
as of l February 1942; and temporarily promoted to major, Army of the· 
United States, 5 March 1943. 

The accused Erb is 26 years of age and the records of the 
Office of The Adjutant General show his service as followsa ·appointed 

... second lieutenant, A:rnry of the United States, 24 May 1940, and active 
duty 16 ~une to 2~ June 1940 and from 18 July 1941; temporarily pro
moted to first lieutenant, Anq of the United States, as of l February 
1942; and temporarily promoted to captain, Arrtry of the United States, 30 
September 1942. . . . • 

7. The court -was legally constituted. No errors. injuriously 8£
fecting the substantial rights of the accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the f'indings of guilty and the sentence, 
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and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation of the 96th Article of War. 

1 

-~-___b_.L_~---'--..__,Judge Advocate 

.. 
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1st Ind. 

War Department, J.A.G.o., 1,6 HOV B43 - To the Secretary of War. 

l. Herewith transmitted for the act:i.on of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Major John F. Vahle (0-352869), Corps of Engineers, and Captain C}:!arles 
N. Erb (0-393332), Corps of Engineers. 

2. I concur in the opinion of the Board of Review that the record 
· of trial is legally sufficient to support the findill;S of guilty and · • 

the sentence and to warrant confinnation of the sentence. The accused 
Vahle, commandi~ officer of the 301st Bngineers Battalion, and accused 

.Erb, acting executive officer of the battalion, while attending t~e · 
76th Division Staff_ Officers' School, worked together on three different 
problems or lessons and handed in identical solutions, as they were per
mitted to do. Accused Erb had obtained from the S-3 files of the 
battalion, approved solutions of all three of the problems and both ac
cused made use of them in working on the problems. ·The solutions sub
mitted by accused were very similar to the approved solutions •. Accused 
did not inform the instructors that they had made use of the approved 
solutions. Although accused were charged with violation of the 95th 
Article of War they were found guilty of violation of the 96th Article of 
War. In a recommendation of clemency attached to the record of trial 
(Ex. J) all menbers of the court recommended that by reason of the youth, 
inexperience, limited service in the Ancy-, and prior good record of both 
accused and other circumstances therein stated, the sentence be reduced 
to ·a reprimand. In view of all of the circumstances I recommend, as to 
each accused, that the sentence t9 clismissal be confinned, but commuted 

· to a reprimand, and forfeiture of $50 per month for six months, and that 
t.lie sentence as thus modified be carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action, and a fonn of Executive 
action carrying into effect the recommendation made above. · 

T.· H. Green, 
3 Incls. Brigadier General, u. s. A.rrrr/, 

Incl.1-Rec. of trial. Acting The Judg~ Advocate General. 
Incl.2-Drft. ltr. for 

sig. s/w. 
Incl.3-F'orm of action. 

(Sentence as to each accused confirmed, but commuted to reprimand. 
G.C.M.O. 28,_13 Jan 1944) 

-1.3-
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VlAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

(179)
SPJGQ. 
CM 24(1973 3 0 SEP 1943 

UNITED STATES 5TH ARMCRED DIVISION ~ 
v. ) Trial by G.C.M., convened at 

) Pine Camp, New York, l? 
General Prisoner LYLE L. August 1943. Dishonorable 
ALLEN discharge and confinement 

for one (l) year. ·Peniten
) tiary. 
l 

HOIDJNG by the BOARD OF REVIEVf 
ROUNDS, HEPD'JRN a."l.d :FREDERICK, Judge A.dvcx;ates. 

l. The record of trial in the case of the general prisoner named 
above ha~ been examined by the Board of Reyiew. 

2. The only -question requiring consideration is the designation 
of a penitentiary as the place of confinement. 

This accused was ccnvicted of burglary, assault with a dan
gerous weapon, larceny, and other felonies, and by GCMO #53 of 30 · 
August 1943 was sentenced to confinement for· fifteen years· in the 
United States Penitentiary, Leavenworth, Kansas. Subsequently, he 
was convicted of escape a.nd sentenced to confinement for orie yea.r. 
The action of the reviewing authority proposes to designate the peni
tE:l'ltiary as the place of confinement for the latter sentence. Article 
of War 42, in paragraph 90, M9.nual for Courts-1&3.rtial, 1928, ·author
izes confinement in a penitentiary for several offenses, ooe of which 
'lrAY be punished by such confinement, only where the various convictions 
are the result of a single trial. The fact that a nrui had been pre
viously legally sentenced to confinei:nent in a penitentiary does not 
authorize the designation of. a penitentiary as the place of confinement 
upon a subsequent conviction for an offense not otherrlss so punishable, 
CM 143326, 1921. 

In the instant case, confinement adjudged by the court and 
approved by the. reviewing authority is for a period of one year. The 
pertinent rule as t<> court-martial sentences is that a sentence shall 
not be executed in a penitent:l.a.17 unless as actually adjudged it 
exceeds one year (par. 90, P• 80, M.C.M., 1928, and Sec. 399(3) Dig. 
Ops. JAG 191~0). Finally, it will be noted that this escape was 
purely a military offense and not one for which confinement in a 
penitentiary is authorized. The fact that accused was previously 
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convicted and sentenced to confinement in a penitentiary in an inde
pendent proceeding and for independent offenses does not authorize 
the imposing of :::,enitentiary confinement in e::'3cution of the subse-
quent sentence. · 

\'lhere penitentiary confinement is authorized for the offense 
of which a general prisoner stands c~mvicted, he may not lawfully be 
confined in a penitentiary until he has served the existing sentences 
to confinement theretofore adjudged against h:im or until the unexecuted 
portions thereof shall have been remitted. A.W. 42; sec. Z76, act of 
Ms.rch 4, 1909 (35 Stat. 1143); 18 u.s.c. 455; paragraph 94, M.C.H., 

. 1928. C. M. 199786 (1932). 

J. For the reasons stated,. the Boa.rd of Review holds the record 
of trial legally sufficient to support only so much of the sentence as 
·:1.nvo.lves dishonorable. discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at lard labor for one year, in 
a place other than a penitentiary, Federal correctional institution, 

or refornatory. J, j ·.. • / a,__ ;!. J(J . 
I .......-----, Judge Advocate.J/--~~'µ,<,IA----~------~~-
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1st Ind. 
3oSEP1943 

War Department, J.A.G.o., . - To the Cornman.ding General, 
5th Armored Division, Pine Camp, New York. 

' 1. In the case of General Prisoner Lyle L. Allen, attention is 
invited to the foregoing holding of the· Board of Re,.-iew tha. t the 
record of trial is legally sufficient to support only so much of 
the sentence as involves dishonorable discharge, forfe;i.ture of all 
pay a.nd allowances due or t.o become due, and confinement at h3Xd 
labor for one year in a place other than a penitentiary, Federal 
correctional institution, or reformatory, which holding is hereby 
approved. Under the provisions of Article of War soi, and Executive 
Order No. 9363, dated July 23, 1943, aiid upon the designation· of a 
place of confinement other than a penitentiary, Federal correctional 

· institution, or reformatory, you will have authority to order the 
execution of the sentence. 

2. When copies of the· published order in this case are forwarded 
to this office they should be acco:npa.nied by the foregoing holding 
and this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record :in thia case, 
please place the file number of the record in brackets at the end of 
the published order, as follc,.vs_: 

(CM 240973). 

T. H. Green, 
Brigadier General, U.S. Army, 

Assistant Judge Advocate General, 
In Charge of llilit~ry Justice. 
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WAR DEPARTMENT (183) 
Army Service Forces 

In the Office of The Judge Advocate General. 
Washington., n.c. 

SPJGN 
CM 2..4102'7 

J1 8 OCT. 19f3 

) FOURTH SERVICE CCI.MAND 
UNITED STATES ) ARMY SERVICE FORCF.S 

~-v. Trial by G.C.M. ,- convened at 
) Fort ~cPherson., Georgi.a., 10 

Technician Fifth Grade ) Septanber 1943. Dishonorable 
CHARLES A. COMER (36.378843) , ) di~charge.(suspended) and con
144th Ordnance Motor Vehicle finement for two (2) years. Re
Assembly Company, Unit Training habilitation Center, Fort Jackson,. 
Center, Atlanta Ordnan~e Depot. South Carolina.l 

OPINION of the BOARD OF REVIEW 
UPSCOMB1 GOWEN and SLEEPER, Judge Advocates 

l. The -record of trial. in the case of the soldier named above, 
'Which has been examined in· the Office of The Judge .A.dVocate General 
and there found legally insufficient to support the findings and sen
tence., has been examined by the Board of Review .and the Board submits 
this 1 ·its opinion, to The Judge Advocate General. 

I 

2. The accused was tried upon the following Charge and Specifi-
cation: 

. 
· 

. 
CHARGE: Violation of the 93rd Article of War.· 

Specification: .In that Technician Fifth Grade Charles 
A. Comer, 144th Ordnance Motor Vehicle Assembly 
Company, Unit Training Cent.er, Atlanta Ordnance 
Depot~ Atlanta, Georgia, did, at Aberdeen; Maryland., 
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on or about June l, .·1943, feloniously take, steal, 
and carry away, one diamond ring, value about two 
hundred cbllars ($200.00), the property of Mrs. 
Sarah ',Tiley Hodge. 

The accused entered a special plea of fonoor jeopardy which was over
ruled by the court. He then pleaded not guilty to and was found guilty 
of the Charge and Specification thereunder. He was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due and to be confined at lard labor at such place 
as the reviewing authority may direct, for a period of two years. The 
reviewing authority approved the sentence, ordered its execution but 
suspended.the dishonorable discharge, and designated the RehabiJ.i;tation 
Center, Fourth Service Command, Fort Jackson, South Carolina, as the 
place of confinement. The result of his trial was published in General 
Court-Martial Order # 1$26, Headquarters Fourth Service Command; Atlanta, 
Georgia., 18 September 1943. · 

J. In support of its plea of former jeopardy, the defense showed 
to the court that on 28 July 1943~ the accused was tried and convicted 
by a general courtr-~.artial under a Specification identical to the pre
sent one except that the ring alleged therein to have been stolen was 
alleged in the former Specification to be the property of ,rkil'• Alfred H. 
Hodge, Civilian Employee of the Aberdeen Proving Grounds, Maryland", 
whereas in the Specification of the present case, the ring is alleged 
to be the property of 0 11U"s~ Sarah Wiley Hodge". Furthermore, in the 
previous case, upon the expressed agreement and consent of the accused., 
the Specification was amended during the trial so as to allege that the 
ring in question was the property of 111:rs. Sarah Wiley Hodge". 'Following 
this amendment, the accused was found guilty and sentenced to dishonorable 
discharge; forfeiture of all pay and allowances due or to become due 
and confinement at hard labor at such place as the reviewing authority . 
may direct for three years. When this fonner record and the court's 
findings were presented to the reviewing authority, the ftndings and 
sentence were disapproved, and the accused was ordered released .from 
confinement and restored to duty. The reviewing authority's order 
was unqualified and no order was issued at that time directing a re
hearing of the case (R. 6-7, Record in Chl 239135). 

It must be observed that when the record of the previous 
trial with its amended Specification, referred to above, and the court's 
findings were presented to the reviewing authority, for his action, the 
same issue of the accused's guilt for the theft of a f,200 ring from 
Mrs. Sarah Wiley Hodge was placed before the reviewing authority as was 
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placed before him when the present record was referred to him, and 
forthwith the accused was pJaced in jeopardy for the offense presented 
by the amended Specification (!J.C.~.~., 1928, par. 62). Since action 
of the reviewing authority in disapproving the original record was 
without qualifications, it was for all purposes final. Uoreover, it 
must be further observed that the present case does not purport to be 
a rehearing, but is presented as a new case, entirely independent of 
the forme~ case and in contradistinction to a rehearing, or a pro
ceeding in revision. i1inthrop states tha~, 

"Vfuere the entire sentence is disapproved, the pro- i 
ceedings in the cas~ are wholly tenninated and nuga
tory***• Upon such a disapproval also the accused 
is restored ~ ::tl. to his normal legal status as ex
isting before his arrest, and is entitled to be at 
once reJ.e ased from any form of restraint to which he 
may have been subject, and to be returned to the duties 
and rights of his rank or office; his legal rights 
and privileges remaining no more affected than if 
the trial had resulted in an acquittal" (Vlinthrop 
Military Law and Precedents, PP• . 451, 452). 

From the above authority it clearly appears that the ef.fect 
of the formal disapproval of the first trial by the reviewing authority 
without ordering a rehearing was a consummation of that trial which 
operated as a bar to any subsequent trial for the same offense (M.C.M., 
1928, par. 68; Winthrop Military Law and Precedents, pp. 259-260). 

4. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is not legally sufficient to suppoz:t the findings 
of guilty of the Charge and Specification thereunder, and of the sentence. 

~!,~Judge Advocate, 

Judge Advocate. . 

Judge Advocate. 
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SPJGN 
CM 241027 

1st Ind. 

'War Department, J.A.G.o., - To the Secretary of War. 

14 OCT 
l. Herem.th transmitted for your action under Article of War 

so!, as aroonded, is the :rocord of trial in the case of Technician 
Fifth Grade Charles A. Comer (36378843); 144th Ordnance Ifotor Vehicle 
Assembly Company., Unit Training Center, Atlanta Ordnance Depot.· 

2. I concur in the opinion of the Board of Review that the re
cord of trial is not legally sufficient to support the findings of 
guilty and the sentence., and reconunend tm.t said findings and sen-· 
tence be vacated; and that all rights., privileges and property of 
which tha accused has been deprived by virtue of said findings and 
sentence so vacated, be restored. 

3. Inclosed is a form of action designed to carry into effect 
the recommendation hereinabove made should such action meet with 

· your approval. 

Ieyron C. Cramer, 
Maj or General., 

The Judge Advocate General. 

2 Incls. 
Incl. 1 - Record of trial. 
Incl 2 - Form of action. 

(Findings o! guilty and sentence vacated, by order of the 
Under Secretaiy of War. G.C.M.O. 316., 22 Oct 1943) 
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WAR DEP.A,RTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington. D.C. 

(187) 
SPJGK 
CM 241045 

1.6 OCT 1.943 
UN IT ED ST ATE s, ) ARMY AIB FORCES 

) CENTRAL FLYIUG TRAINING COMMA.ND 
v. ) 

) Trial by G.C.M., oonvened at San 
Seoond Lieutenant JACK w. ) Antonio Aviation Cadet Center. San 
CLEA.VER (0-1822675), Field ) Antonio, Texas, 20, 27 August and 
Artillery. ) 3 September 1943. Dismissal. 

OPINION of the BOA.RD OF REVIEI'( 
LYON, HILL and ANDREWS, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Speoification& 

CHARGE, Violation of the 93rd Artiole of War. 

Specification& In that Second Lieutenant Jack w. Cleaver, 
Field Artillery. did, at Austin, Texas, on or about July 
29, 1943, feloniously take, steal and oarry awe:y a gold 
watoh. value about ~5.00, and $10.00, lawful money of 
the United States, the property of A. E. Thomas, of the 
total value of about $35.00. 

He pleaded not guilty to the Charge and its Specification and was found 
guilty of the Specification, except the words "feloniously take, steal 
and carry away",· substituting therefor the words 11wroµt;fully convert to 
his own use without the consent of the owner", of the excepted words not 
guilty. of the substituted words guilty, and not guilty of the Charge, but 
guilty of violation of Article of War 95. No evidence of previous convio
tions was introduced. He was sentenced to dismissal. The reviewill{; au
thority approved the sentence and forwarded the record of trial for action 
under Article of War 48. 

3. Evidence offered by the prosecution shom;d that accused is a 
second lieutenant, Field Artillery, Army Air Forces Pre-flight Sohool, 
'San Antonio Aviation Cadet Center. On the night of 29 July 1943, Mrs. 
A. E. Thomas of Fort Worth, Texas, was stopping with her husband in the 
Stephen F. Austin Hotel, Austin, Texas. Their room was No. 710. Mrs. 
Thomas and her husband had retired. At 3 o'clock in the morning she was 

· awakened by someone in the room. · There was a light in the bathroom so 
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/ 

tha.t she saw the person going through.her husband's trousers. She asked 
him what he was doing and he rep],ied that he was in the wrong room. Uter 
he ha.d left the room "a watch and a $10 bill was missing from" her purse. 
She recovered the watch later.from tb.e . .Dll:Ulager of the hotel. She iden
tified •Prosecution's Exhibit B8

, as the watch which was '!missing". Mrs. 
Thoma.a wa.a unable to identify the Jlla.Il in her room except that he was of 
medium build and was dressed in what looked like a uniform (R.16-19J Ex. 
B). It was stipulated that the value of the watch, "J;Tosecution's 
Exhibit B11 

, was ~25 (~.23). 

In the early morning of 29 July, Second -Lieutenant Raymond D. Wier, 
Corps of Military Polioe, Austin, Texas, as the result of a o•:nversation 
with a member of the military police, went to the Austin futel where he 
found aocused in Room 706. Lieutenant Wier asked accused it he k:new any
thing about the watch and money missing from the room of Mr. ,and Mrs. A. 
E. Thomas. Accused said that he did not and invited a search of his room. 
The room was sea.rahed. in tlle presence of the assistant manager of the 
hotel. Neither the money nor the watoh we..s found. During the noon hour 
of the s a.me day Lieutenant Wier return.ad to accused's room and was in
vited in by acou.sed. The two disxrusaed the case. Lieutenant Wier warned 
accused 11tha.t he did not have to make 8J1¥ statement at all, and tha.t any 
statement he might.make could be and probably would be used against him". 
At first accused stated tha.t he did not know anything a.bout the caseJ 
however, upon being asked to give a narrative statement of ''wha.t had 
happened sinoe he left his room in the hotel the evening before until 
the military police arrived • • • on the morning of July 29th". aocused 
.stated his willingness to alld did make a statement which was reduced to 
writing by Lieutenant Wier and signed by aooused. At the start of the 
statement aoouaed still denied any knowledge of the me.tter but. when half 
way through, he produced a watch, pitched it on the bed beside Lieutenant 
Wier, and said, 111Well, here it is, let's have it done with'"• Lieutenant 
Wier turned the watch over to the a.ssistM.t manager of the Austin Hotel. 
The statement ma.de and signed by a.ocused was reoeived in evideno·e and 
marked "Prosecution's Exhibit A". Lieutenant Wier stated that he first 
saw aocused about 3 o•olock in tho morning and that aooused •appeared to 
be drinking • • • but • • • sober insofar as his ability to know what he 
was doing wu ooncerned". Lieutenant Wier's description of the watch 
given to him by acoll8ed _and turned over by him to the assistant manager 
of the hotel was substantially th~ same as that given by Mrs. Thomas at 

· the time she id~ntified "Prosecution's Exhibit B• (R. 7-11,18 ). 

Accused testified in his own behalf. This testimony did not oha.nge, 
but elaborated on the statement made by him to Lieutenant Wier (R.29, Ex. 
A). l:Ie stated that before he joined the Arrrry he had helped support his 
mother, had always had reliabl_e jobs ar.id made pretty good money. He said 
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that he enlisted in the National Guard exactly 3 years ago. In September 
of 1942 he was on• or a.group accepted for Officers' Candidate School J he 
graduated from that school December 17; he was assigned to a Tank Destroyer 
Battalion at Camp Bowie; he then applied for the Air Corps, and was aocepted 
a.nd later ordered to report to San Antonio for training. He had g0Il8 to 

·Austin, Texas, to see "Miss Stripling" and had registered at the Austin 
Hotel. On his second night .there he and Miu Stripling had gone to a 

,oouple of night clubs. Accused stated that he had a "firth" of Bourbon, 
most of which he himself drank during the evening. While at one of the 
night clubs. he ?8,d met another officer who spoke to him a.bout the a.vail
ability of some girls, 11,y-omen". This officer told him that there wa.~ a 
girl 11ving in the hotel where accused was stopping and on the same floor 
as that of accused. After a while accused took Miss Stripling home and 
returned to his hotel. He went up to the seventh floor and got out. He 
had in mind the possibility of finding the girl whom the officer had men
tioned. He did not have any idea exactly where she was located, so he 
started looking and knocked on a few doors. The last door he approached 
was slightly a.jar. He gave it a. shove a.nd went in. He saw two people 
in bed and had an idea. that it was the room he was looking for. He then 
stated& "Somehow or other I found myself with my haDd in her purse•. 
The woman. in bed spoke to him a.nd he left. After leaving her room be 
said that the impact of' what he had done fully came home. He found that 
he had a. watch and $10. He said that it was "horrible•. He went down 
to the restaurant and had a sandwich and some milk. After he had re-

. turned· to his room 8..Dd was thinking the ma.tter over, IJ.eutenant Wier came 
and questioned him. Fi, told IJ.eutena.nt Wier that he did not have any 
watch and aaked him to make a search. He had put the watch in his bag 
with a bunch of dirty clothes a.nd it was not found. He then resolved that 
the next morning he would mail the watch and a $10 bill to Mrs. Thoma•. 
However, he overslept and the first thing he knew, IJ.eutenant Wier came 
baok and questioned him further. le was told that Mrs. Tho:nl.a could not 
positively identify him. At that time, aocused stated that his "better 
judgment came to the front" and that he voluntarily delivered the wa.toh 
and money to IJ.eutena.nt Wier (R.29-38). 

Sarah Eliza.beth Stripling testified that she was a student working 
for her Master's Degree. She said she had ,.been going with acoused e.a 
much a.a possible the last ten months. _Ther ·had been together at night 
clubs on the night in question. · Aocuaed had consumed the greater pa.rt 
of a. bottle of Bourbon. She said that he "wasn't very sober•, that when 
he left her after taking her home •he wa.a def'ini tely under the influence 
ot liquor•. Miss ·stripling testified that she and accused had mutual 
friends,a.nd that accused's reputation for honesty waa "excellent• (R.24-
28 ). . 
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4. Accused was cha.rgecf with larceny under Article of War 93. By 
exceptions and substitutions he wa.s found guilty or a wrongful taking 
in violation ot Article ot Y{ar 95. A wrongf'ul ta.king or money without 
an intent to permanently deprive the owner of his. property therein is a 
lesser included offense under a charge or larceny.· But the court com
mitted error in placing the lesser included offense under Article or War 
95. Violation of that Article. which denounces conduct unbecoming an 
officer and a gentleman. gives rise to an offense different in kind from 
any other offense in the Articles of War a.nd does not constitute a. lesser 
included offense. It is fundamental that a court may not find an accused 
guilty of an offense separate and distinct from the offense charged 
(.MCM, 1928. par. 78cJ Winthrop, 1ulitary Law and Precedents, 2nd ed. rev., 
p. 383). The court-should have designated Article of War 96 as the 
Article'violated. 

5. War Department records show that accused is 25 years of age. 
He is a high school graduate. He was commissioned second lieutenant, 
Field Artillery. 17 December 1942. Continuous enlisted service followed 
accused's prior enlisting in the National Guard 15 September 1940 \Ultil 
the date of his commission. 

6. The court was legally constituted and had jurisdiction of .the 
person and subject matter. Other than noted, no errors injuriously af
fecting the substantial rights of accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally suf
ficient to support only so much of the findings of guilty of the Charge 
and Specification as involves findings of guilty of the Sp&cifioation in 
violation or Article of War 96, legally sufficient to support the sentence, 
and to warrant confirmation thereof. Dismissal is authorized upon con
viction of violation of Article or War 96. 

' 
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1st Ind. 

War Department, J.A.G.o•• 2'3 OCT ·qt,3 - To the Secretary or War... 
1. Herewith transmitted for the action of the President a.re the 

record of trial and the opinion of the Board of Review in the case of 
_Second Lieutenant Jack w. Cleaver (0-1822675), Field Artillery. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much of th~ findings 
of guilty of the Charge and Specification as involves findings of ;guilty' 
of the Specification in violation of Article of Vfar 96, legally sufficient 
to support the sentence, and to warrant confirmation thereof. I recol!Dllend 
that the sentence be confirmed and carried into execution• . 

3. Inclosed are a draft of a.letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the reconunendation hereinabove made, should 
such action meet with approval. 

~ ~-~-----
I.wren C. Cramer, 
Major General, 

3 Inola. The Judge Advocate General. 
Incl.1-Record or trial. 
Incl.2-Draft of let. for 

sig. Sec. of War. 
Incl.3-Form of Ex. action. 

(Only so much of the findings of g~ty of the Charge and Specification 
approved as involves findings of guilty of the Specification in viola
tion of Article of War 96. Sentence confirmed. G.C.ll.O. )51, 
10 Nov 194:3) 
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--------------------

WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. (19)) 

SPJGN 
011 241071 

J 4 OCT t9f.3 
U N I T E D S T A T E S } 

v. 

Second Lieutenant JESSE c. 
McDOOELL (0-1796)15), Provost 
rarsbal General's Replacement 
Pool. 

SIXTH SERVICE COMMAND 
Army Service Forces 

Trial by o.c.M., convened at 
Fort Custer, Michigan, 2 and 
9 September 19/J. Dismissal, 
total forfeitures. 

-------------------- .OPmION ot the BOARD OF REVml 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

1. The record or trial 1n the case of the officer named above baa 
been examined by the Board or Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and.Specitioa• 
tionas 

CHARGE Ia Violation of the 61st Article or War. 

Speoitication la In that 2nd Lieutenant Jesse c. McDowell, 
Provost Marshal General's Replacement Pool, did, with
out proper leave, absent himselt from his command at 

· Fort Custer, Michigan, from about August 11, 19/J to 
about August 13, 1943. 

Specification 21· In that 2nd Lieutenant Jesse c. McDowell, 
Provo1t Marshal General's Replacement Pool, did, with
out proper l~ave, absent h1mself trpm his command at . 
Fort Custer, Michigan, from about July' 5, 1943 to about 
Jul,- 22, 1943. 

CHARGE Ila Violation of the 95th Article of War (finding or 
not guilty). · 

Speoitication,la (finding ot not guilty). 

Specitication 21 (tinding ot not guilty). 

Specitication )s (finding of' not guilty). 

He pleaded not guilty to all Charges· and Speoif'iqationa_ and was tound 
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not guilty of Charge II and its Specifications, guilty of Charge I and 
.its Specifications. He was sentenced to be dismissed the s~rvice and. 
to forfeit all pay and allowances due or to become due. The reviewing 
authority approved only so much of the finding of guilty of Specifica
tion 2, Charge I as involves a finding of guilty of absence without . 
leave from 9 July 1943 to 22 July 1943, approved the sentence and for• 
warded the record of trial for action under Article of \'lar J.S. 

3. The evidence for the prosecution shows that the accused.was 
ordered by proper authority to proceed, on 1 July 194.3, from McCloskey 
General Hospital, Temple, Texas, to the P.M.G. Training Center, Fort 
Custer, Michigan, and to report, upon his arrival there, to the command-· 
ing officer, for limited duty. He delayed, witpout authority, until 5 
July 194.3 before departing via rail from Temple, Texas. It was stipu• 
lated that "the reasonable travel time by rail from Temple, Texas, to 
Fort Custer, Michigan, is 4 days; taking into consideration crowded 
train conditions, delays in travel, and delays in changeQver.n A prop
erly certified ext~act copy of the ·morning report, Headquarters P.M.G.R.P., 
Fort Custer, Michigan, shows the accused absent without leave from 5 July 
1943 to 22 July 194.3, and from 11 August 194.3 to 13 August 194.3 (R. 12-14; 
Exs. 1-3). 

4. The evidence for the defense shows, by the testimony of First 
Lieutenant John H. Fry, 701st Ill> Battalion, that the. witness was associ
ated with the accused in A'iay 1941, when the accused was an enlisted man 
at Camp Hulen, Texas, and later, at the ocs, Fort Oglethorpe, Georgia •. 

.. At Camp Hulen, the accused was afflicted with frequent'headaches, so 
severe as to occasionally require that he be relieved from duty. He.was 
well liked in the town of Palacious, Texas,-near Camp Hulen, and was a 
man of sober habits (R. .17-18). ·. . , 

... 

5. The accused, having been advised by the defense counsel of his 
rights as a witness, elected to make an unsworn verbal statement asserting 
that when he received his orders to proceed to Fort Custer, he asked the 
ward doctor at the foCloskey General Hospital "if he thought it would be 
all right to remain long enough to attend to some personal business in 
San Antonio and Austin." The doctor said he thought it would be all right 
because the normal length of travel time would be approximately 4 or 5 
days. The business which required the accused's attention extended beyond 
4 July, which was a holiday; and it was 7 July before he was able to leave. 
At St. Louis he became ill'with a recurrence of tropical fever, contracted 
in Venezuela, whe1e he had formerly been employed. Arriving at Battle Creek, 
where Fort Custer is located, he failed to hear the·conductor's announce
ment, and proceeded to Jackson, tichigan, befQre alighting from the train. 
After staying there a couple of days, he came back to Battle Creek, intend• 
ing to report at Fort Custer, but was 11 feeling pretty lousy.fl.; and did not 
report until the morning of the 22nd, "at which time.~, his statement con• 
tinued, 11 I was so weak that when we got to the hospital I fainted***, 
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while I was getting my clothes." (R. 20-22) 

6. Specifications 1 and 2, Charge I, allege absence without 
leave from 5 July 1943 to 22 July 1943 and from 11 August 1943 to 13 
August 1943, respectively. Both.offenses are established by competent, 
uncontradicted evidence. 

7. The accused is 34 years of age. War Department records show 
enlis~ed service from 19 March 1941 to 5 November 1942, terminated by 
'honorable discharge for convenience of the Government; temporary appoint

. ment as second lieutenant, Army of the United States,. and assignment to 
active duty 6 November 1942. 

8. The court was legally constituted.· No errors injuriously affect-
. ing the substantial rights of the accused were comm!tted during the trial. · 
In the opinion of the Board of Review the record of trial is legally suf
ficient to support the findings of guilty and the sentence and to warrant 
confirmation thereof. Dismissal is authorized upon conviction of a viola-
tion of Ar~icle of War 61. 
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' SPJGN 
CM 241071 

ls~ Ind. 

Vlar Department, J.A.G.o., - To the Secreta17 of i1ar.
21 OCT 1943 

l. Herew.i.th transmitted· for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 

· Second Lieutenant Jesse C. McDowell (0-1'796315), Provost 'Marshal 
General's Replacement Pool. . 

2. I concur in the opinion of the Board. of Review that the re
cord of trial is legally sufficient to support the findings as ap
proved by the reviewing ,author.ity, and legally sufficfent to support 
the sentence and to warrant confirmatiop. thereof. I recommend th3t 
the sentence be confirmed but that the forfeitures be remitted, and 
that the sentence as thus modified be ordered executed. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record "'to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet w:i. th approval. 

Myron C. Cram:i r, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - D.ft~ of ltr. for 

sig. Sec. of War. 
Incl J - Fonn of Executive 

action. 

(Sentence con!imed bit forfeiture• remitted. G.C.M.O. 357, 12 Nov 1943) 
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WAR DEPAR'ThiEHT 
Arrrry Service Forces • 

In the Office of The Judge Advocate General 
Washington,D.C•. 

(197) . 

1'6 OCT 1943SPJGH 
CM 241100 

UNITED STATES ) . CAMP ROBERTS 
) 

v. ) Trial by G.c.u., convened 
) at Camp Roberts, California, 

Second Lieutenant \UIJ.ARD ) 10 September 1943. Dis
L., PEABODY (0-1183941), ) missal. 
Field Artillery. ) 

OPINION of the BOARD OF REVIEW . 
DRIVER, LOTTERHOS and LATTIN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charge and Specifica
tion: 

CHA.ll.GE: , Viols.tion .of the 61st Article of W~. 

Specification: In that Second Lieutenant Willard L• Peabody, 
Field. Artillery Officers Replacement Pool, Camp.Roberts, 
California, attached to Hq. &. Hq. Btry., 11th Field Ar
tillery Training Regiment, Camp Roberts, California, did, 
without proper leave, absent himself from his proper 
station and duties at Camp Roberts, California, from 
about 0730 23 Aug. 43 to about 0830 31 Aug. 43. 

He pleaded guilty to and was found guilty of the Charge and Specifica
tion•. He was sentenced to be dismissed the service. The reviewing au
thority approved the sentence and forwarded the record of trial for 
action under the 48th Article of war. 

3. The evidence for the prosecution: The morning report of Head
quarters and Headquarters Battery, 11th Field Artillery Training Regiment, 
Camp Roberts, California, shCllfs the accused from duty to absent without 
leave at 0730, 23 August 1943, and from absent without leave to duty at 
0830, 31 August· 1943 (Ex. A). Second Lieutenant R~ond Q. Hennicke, 
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Adjutant of the Field Artillery Officers• Replacem~nt Pool School to 
which accused was assigned, testified that accused did not at.tend 
school from 23 August, to 31 August 1943, and had no authority to be 
absent from his classes during that period (R. 6-15) •. 

4. For the defense, Second Lieutenant Raymond Q •. Hennicke, 
, adjutant of the school, testified that the rating of accused in school 
was "very satisfactory" and that his attitude was "very good" (R. 16-17). 

Accused testified that he had verbal permission to leave ca.n,p 
for the week-end beginning 21 August ond on that date drove to San · 
Francisco where he met his wife. He did considerable drinking in San 
Francisco and arrived back at camp :Monday morning, 23 August. Accused 
was still under the influence of liquor and feeling ill on his return . 
.to camp. He desi:t-ed to "sleep off" the effect of' the liquor and went 
to Paso Robles where he stayed in a hotel room the rest of the day. 
That evening accused went to Atascadero, California, and remained there, 
staying at two different hotels, until his return to camp on 31 August. 
During the period of his absence accused consumed a considerable amount 
of liquor and ate. very little food. He was not accustomed to heavy 
drinking and had not been intoxicated during his previous 19 months 
sel"ITice. He was unable to account for his actions except that he was 
still under the influence of 1 iquor and ill on his return from San 
Francisco and did not want to be seen around camp in his condition. Ac
cused had some trouble with his wife which he described as of a temporary 
nature and not marital difficulty. He was blue and depressed during 
the time he was absent from camp and kept to himself. Although satis
fied with the school and interested in his work accused claimed to be 
tired out mentally and thought the fact that h~ had been in school ccn
stantly for seven or,.eight months without leave other than upon his· 
graduation might have some bearing on his conduct (R. 20-24). 

S. It is shown by the evidence and admitted by the pleas of guilty 
and in the testimony of accused at the trial that the accused without 
proper leave absented himself from his station and duties from 23 to 
31 August 1943 as alleged in the Specification of the Charge. 

6. The accused is 34 years of age. 'lhe records of the Office of 
The Adjutant General sh01V his service as follows, Enlisted service from 
"1942" (the charge sheet shows enlisted service from 8 April 1942)• 
appointed temporaey second lieutenant, Arnv of the United States, from 
Officer Candidate School, and active duty 15 July 19h3. 
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7. The court was legally constituted. · No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is. of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and the 

, sentence and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of the 6lst . .A.rt1cle ~ war.· 

• 

~b,.{)~ ,Judge Advocate 

~~ . ,Judge Advocate 

~\) ·. L~Judge Advocate 

-3-
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1st Ind. 

Y:ar Department., J.A.G.o., 9 OCT \943 - To the Secretary of War. 

1~ Herewith transmitted for action of the President are the 
record of trial ar:rl the opinion of the Board of Review in the case 
of Second Lieutenant Willard L. peabody (0-1183941)., Field Artillery. 

2. I concur in the opinion of the Board of Review that the 
record of trial j_s legally z,ufficient to support the findings of 
guilty and the sentence, and to warrant confinnation of the sentence• 

. The acc"Used was absent without leave for eight days. It appears that· 
the unauthorized absence of accused resulted from the excessive use 
of intoxicating liquor., beginning at a time when he was on verbal 
leave. I recommend that the sentence to dismissal be confirmed but, 
in view of all of the circumstances., that the execution thereof be sus
pended during the pleasure of the President.' 

. 3. Inclosed are a draft of a letter for your signature, trans
mittine the record to the President for his action., and a form of 
Executive action carrying into effect the recommendation made above. 

~ Q_. Q.___~--

1tyron C. Cramer., 
3 Incls. Major General., 

Incl.1-Record of trial. The Judge Advocate General. 
Incl.2-Dft. ltr. for sig. 

Sec. of war. 
Incl.J-Form of action. 

(Sentence confirmed but execution suspended. ·o.C.M.O. 321+, 25 Oct 1943) 

-4-



WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advooa.te General 
Washington, D.c. (201) 

SPJGK 
CM 241160 

6 OCT l943 

U N I T E D S T A T E S ) 87TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Ce.mp M:lCain, Miseisaippi, 3 

Second Lieutenant MILAN ) September 1943. Dismi1sal. 
C.HURCHICH (0-1304178), ) 

· Infantry. ) 

OPINION of the BOARD OF REVIEW 
LYON, HILL a.nd ANDREWS, Judge Advocates 

1. The reoord of trial in the case of the officer named above ha.a 
been examined by the Board pf Review am the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Speoifications1 

CHARGE Ia Violation of the 93rd Article of Vfar (Finding of 
not guilty). 

Speoification• (Finding of not guilty). 

CHitRGE Ila Violation of the 95th Article of War. 

Specification 1 a In that Second Lieutenant Milan (NMI) 
Churchioh, Company G, 347th Infantry, having on or about 
22 May 1943 beoome indebted to Corporal Orgua H. Taylor, 
Company G, 347th Infantry, in the sum 0£ sixty dollars 
($60.00) for borrowed money and haTi.ng failed without due 
ca.use to liquidate said indebted.Mu, and having on or 
about 22 1By 1943 promised verbally said Corporal Taylor 
that he would on next pay day, 31 May 1943 settle suoh 
indebtedness in full, did without due cause at Camp MoCain, 
Mississippi, on or about 31 :r&ly 1943, dishonorably tail to 
keep said promise. 

Speoifica.tion 2 a In that Second Lieutenant .Milan (NMI) 
Churohich, Company G, 347th In.f'a.ntry, having on or a.bout 
s·June 1943 become indebted to Sergeant Robert P. Bowe, 
Company G, 347th Infantry, in the sUlll of fif'ty dollars 
(i50.00) for borrowed money and having failed without due 
cause to liquidate said indebtedness, and having on or 

http:indebted.Mu
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about 8 June 1943 promised verbally said Sergeant Bowe 
that he would on next pay day, 30 June 1943, settle such 
indebtedness in i'ull, did without due cause at Camp 
McCain, Mississippi, on or about 30 June 1943, dishonorably 
fail to keep said promise. 

Specification 3a In that Second Lieutenant Milan {NMI) 
Churchich, Company G, 347th Infantry, having on or about 
17 June 1943 become indebted to Sergeant Thomas A. Shea, 
Company G, 347th Infantry-, in the sum of sixty-six dollars 
(:_166. 00) for money borrowed an4.. having fa.iled without due 
cause to liquidate sa.id indebteaness and having on or about 
17 June 1943, promised verbally said Sergeant.Shea that he 
would on pay day 30 June 1943 settle such indebtedness in 
full, did, without due cause, at C9.lllp McCain, Mississippi, 
on or about 30 June 1943 dishonorably fail to keep said 
promise. 

Specification 4a In that Seoond Lieutenant Mila.n (NMI) 
CJ1urohioh, Compa.ny G, 347th Infantry, having on or about 
28 June 1943 become indebted to Sergeant Lester W. Ba.yes. 
Company G, 347th Infantry, in the sum of five dolla.rs 
($5.00) for money borrowed and having failed without due 
cause to liquidate said indebtedness, and having on or 
about 28 June 1943 promised verbally said Sergeant !ayes 
that he would on pay day 30 June 1943 settle such indebted
ness in full, did, without due cause, at Camp McCain, 
Mississippi, on or about 30 June .1943 dishonorably fail to 
keep said promise. 

Specification 5: In that Second Lieutenant Milan (mu) 
Churchich, Company G, 347th Infantry, having on or about 
17 July 1943 become indebted to Corporal Alton V. MeLe?Jore, 
Company G, 347th Infantry, in the sum of ten dollars ($10.00) 
for money borrowed and having failed without due cause to 
liquidate said indebtedness and having on or about 17 July 
1943 promised verbally said Corporal MoLeM:>re that he would 
on or about 20 July 1943 settle suoh indebtedness in full, 
did, without due cause, at Camp McCain, Mississippi, on or 
about 20 July 1943, dishonorably fail to keep said promise. 

CHARGE Illa Violation of the 96th Article of War. 

Specifice.tiona In that Seoond Lieutenant Milan (NMI) 
Churchioh, Company G, 347th Infantry, did, a.t Camp McCain, 
Mississippi, on or about 16 June 1943 borrow the•sum of 
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twenty dollars ($20.00) from Private I.htthew W. Hawthorne, 
Company G, 347th Infantry, an enlisted man, this to the 
prejudice of good order and military discipline. 

He pleaded not guilty to all of the Charges e.nd Specifications•. He was 
found not guilty of Charge I and its Specification and guilty of all of 
the other Charges and Specifications. No evidence of previous convictions 
was introduced. He was sentenced to dismissal. The reviewing authority 
approved the sentence and forwarded the record of trial ·ror action under 
Article of War 48. 

3. Among the witnesses for the prosecution were Corporal Orgus H. 
Taylor, Sergeant Robert P. Bowe, Sergeant Thom.as A. Shea, Sergeant Lester 

.W. &yes, Corporal Alton V. M:cLeMore and Private Matthew W. Hawthorne, a.11 
of Company G, 347th Infantry, Ca.mp McCain, Mississippi (R.6,13,14,17 1 19, 
24). These witnesses all testified that on the dates specified they 
loa.hed to accused, a second lieutenant in their company, the sums of 
money alleged in Specifications 1,2,3,4 and 6 of Charge II and the Speci
fication of Charge III, respectiveJ.y. Ea.ch witness testified that accused 
promised to repay to him the money so loaned on the pay day next following 
the date of the loan, except that Corporal MoLel.bre who loaned accused $10 

·on 17 July testified that accused promised to repay that loan on 20 July 
and Private Hawthorne did not testify that accused promised to repay his 
loan. These loans totaled $195. They were made between 22 May and 17 
July 1943. No loan was repaid when due. However, all of these loans were 
repaid during August, the month preceding the trial, except that made by 
Sergeant Bowe in the sum of ~50 (R.6,7,13,20,24,25,31). 

Fort he defense, it was developed on cross-examination that accused 
was generally "liked" and 11respected 11 by the men in his company including 
those who testified against him (R.9,10,16,17,25,26); also, that accused 
received three service ratings during the period between 28 December 1942 
and 29 July 1943, inclus~ve, each one of which was "excellent" (R.26,27). 
Aocused testified on his own behalf. He admitted making the loans in 
question. He stated that he did not ask the men "directly" for the money, 
that he was "rather embarrassed to go up and ask an enlisted man for 
money". He had at no time asked for any specific amount. He.stated that 
he had not told all of these men that he would pay them on the first pay 
day, but that the majority probably assumed as much. He added that it 
had been his intention to·repay each and every one and that he had repaid 
all except Sergeant Bowe. Accused intimated that he did not have the 
"present" address of Sergeant Bowe and he thereupon tendered i50 to the 
court to be used for the purpose of repaying Sergeant Bowe. Accused 
admitted that he had not repaid these loans until after the Charge Sheet 
had been prepared. He said that no one had ever told him that it was 
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wrong to borrow from enlisted men but that 11he ree.11 zed it 11 after he 
,had become involved (R.28,30-32). 

4. The facts established are that accused borrowed sums ranging 
from five to sixty dollars from six enlisted men of the company in which 
he was a second lieutenant. These loans were made from the latter part 
of illay until about the middle of July 1943. None of these loans waa 
repaid until after Charges had been prepared, when all were repaid in full 
except that of one enlisted man who. had been transferred and whom accuaed 
claimed to have been unable to locate. Ee.oh Specification is double
be.rrelled. Ea.ch alleges the borrowing of money by accused from en en
listed man and alleges his dishonorable failure to pay the debt. For an 
officer to borrow money from an enlisted man is service-discrediting and 
a violation of Article of War 96. Dishonorable circumstances connected 
with the contracting of the debt,or connected with its non-payment, may 
well bring the conduct involved within the scope of Article of War 95. 
Thus, a debt contracted fraudulently, as where there was never an inten
tion to repay, is a violation of Article of War 95. Wholesale borrowing 
and a wholesale evasion of the obligation of repayment may justify a 
conclusion of incipient fraud. In the,present case, the fact that ac
cused substantially liquidated his indebtedness, and was prepared to 
liquidate it in full, should be received on the credit side, not only 
as evidence of accused's good faith but of his ability to repay. Such 
ability may negative an inference of fraud. The Board of Review is of 
th~ opinion that the prosecution failed to show that accused's failure 
to repay these loans was dishonorable. 

5. Accused is 29 yes.rs old. Re attended high school for 3-} years. 
He speaks Serbian. His father was born in Yugoslavia. He was a foreman 
over 200 men for Armour Company prior to his induction into the Army, 1 
April 1941. He was oomrnis.sioned a second lieutenant at Fort Benning, 
Georgia. 16 December 1942 and assigned to the 347th Infantry. 

6. The oourt was legally constituted and had jurisdiction over the 
person and the offense. Except as noted. no errors injuriously affecting 
the substantial rights of accused were co:rrnnitted during the trial. In the 
opinion of t._he Boe.rd of Review the record of trial is legally sufficient to 
support only so much of the findings of guilty of the Specifications of 
Charge II as involves a finding of guilty of wrongfully borrowing money 
from enlisted men in violation of Article of War 96. legally sufficient to 
support the findings of guilty of Charge III and its Specification, and 
legally sufficient to support the sentence and to warrant confirmation 
thereof. Dismissal is authorized upon conviction of a violation of 
Article of 'War 96. 

.::::i'ff':,!::l~::..l!~:!::;;:=:~~~~;..;·• Judge Advocate, 

~~r.it..~7:Jl~.L!.:.J.,A..-..i!!S.oiWili2......!' Judge Advocate. 
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1st Ind. 

War Department, J .A.G.O., 11 OCT 194j - To the Secretary of War. 

1. Herewith trans:mittecl for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant fdlan Churchich (0-1.304178), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much of the findings 
of guilty of the Specifications of Charge II as involves findings of 
euilty of '\"i'rongfully borrowing money fror.i enlisted men in violation of 
Article of War 96, legally sufficient to support the findings of guilty 
of Charee III and its Specification, and leeally sufficient to support 
the sentence and to warrant confirmation thereof. The court found him 
not guilty of Charge I. I recommend that the sentence be confirmed but 
~hat the execution thereof be ~uspended during the pleasure of the 
President• 

.3. Inclosed are a draft of a letter for your signature transmit
ting the record to the President for his action and a form of Executive 
action designed to carry into effect the recommendation hereinabove 
made, should such action meet with approval. 

Myron c. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. of ltr. °for 

sig. Sec. of War•. 
Incl•.3-Form of Executive action. 

(Findings disapproved in part in accordance with recommendation 
of 'Ihe Judge Advocate General. Sentence confirmed but execution 
suspended. G.C.M.O. 369, 15 Nov 1943) 
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WAR DEPAR'I'E&Y'.l' 
.Arrrrj' Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. (207) 

SPJGN. 
Ci,i 241161 

~)9 OCT 1943 
U N I T E D S T A T E S ) 13TII A..T"l.::cri.i:::D DIVISION 

) 
v. ) T:i;-ial by G.C.lv!., convened at 

) Camp I3eale, California, 15 
Second.Lieutenant MIDREW D. ) September 190. Dismissal and 
MOOilli (0-1017501), 45th. ) confinement for five (5) years. 
Armored Regiment. ) 

OPINION of the BOARD OF r~VIE.1 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

1. The record of trial in the case of the officer named above has 
b~en examined by the Board of Review and the Board submits ,this, its~ 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions: · 

CHARGE1 Violation of the 93rd Article of Ylar. 

Specificatios 1: In that Second Lieuteaa.11t Andrew D. I~oo:::-~, 
InfantrJ, 45th Armored Regiment, 13th Armored Division, 
did, at Camp Beale, California, on the morning of 
Septemb0r 2, 194.3, cormnit the· crime of sodomy by fel-

.. oniously and against the order of nature having carnal 
connection per os ,ri.t..h Technician Fifth Grade Rc:J..ph c. 
Medley, Service Company, _45th Armored-Regiment, 13th 
Armored Division. · 

Specification 2: In.That Second Lieutenant Andrew D. Moore, 
Infantry, 45th Armored Regiment, 13th Annored Division, 
did, at Camp Beale, California, on the' afternoon of · 
September 2, 1943, commit the crime of sodomy by fel
oniously and against the order of nature having carnal 
connection per os with Technici9.Il Fifth-Grade Ralph C. 
Medley, Service Company., 45th Armored Regiluent, 13th 
Armored Division. · 

He pleaded not. guilty to and was found guilty of the Charg_e and both 
Specifications. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to becc~e due, and to be confined at hard 
labor, at such place as the rev:iewing authority may direct, for five (5) 
years. The revievdng authority apl:iroved the sentence., designated the 
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Post Stockade as the place of confi.ne1m,nt p,3nding further orders, and 
forwarded the record of trial for action under Article of \iar 48. 

3. The evid~nce .tor the prosecution shows that on 2 September 1943 
the accused was the sole officer-in charge of a regimental police detail 
of prisoners, assi;;;ned to fill slit trenches in a wooded area at Canp 
Beale. His truck driver was Corporal Ralph C. ·uedley, with whom he re
mafaed sitting beside the vehicle from about eigl1t to about· ten that 
morning, after the world.rig party had disper::::•3d. · They had been alone 
together for only a little while when the accused, feelinr; ::edley• s 
pulse, inquired why he was so· nervous. •That beats me", ::edley replied, 
whereupon the accused •felt of rr:y leg" (to quote Medley's testimony) 
•and said 'You won't tell on me if I feel of it, will you? 1 , and I said 
'No, I won't'. ***Lieutenant I!.oore, he had a 1hard, 1 and he says, 
'Did you ever get an;'thing like this, and I said,. 'Yes, sir, I have 1 • •

* * * the lieutenant asked me ,-;h&.t I did for it. * * * I told him I 
didn't do anything.• Next referring to the corporal's penis, and suiting 
his ac+,ion to his words, the accused observed, •I bet you never had a lieu
tenant in the lu'rrry play with this•. Although Medley protested that someone 
would see them, the accused finally convinced him to the contrary, and 
took 1Jedley1s penis in his mouth. After emitting semen, Iledley went 
•up on the hill,• and sa11r no more of the accused until the _noon hour, when 
the accused gave hi~ his lunch (R. 6-10, 18). · 

The prisoners left to resume WOrk at about one O I clock, While the ac
CUS~d, Medley and Ser~eant Donald E. Sartin~ the non-commissioned officer 
in charge of the detail, sat around the truck, talking, for about twenty 
minutes_. When the se;r;;eant left the other two alo~e, the accused again 
put his hand on Hedley•sleg and.began feeling the latter's penis, desistine 
when Sereeant Sartin returned, ten minutes later, to ask the accused to 
have the truck brout:ht up to the top of the hill. Approaching from the 

___rear, Sert:ea.TJ.t Sartin could see, at a distance of 35 or 40 yards, the 
accused.•sitting on the ground, next to the .driver, on the driver's left 
side, with his right arm around the driver. * * * When I v1alked up,• 
the sergeant testified, •the driver turned around and saw me and said some
thing to the lieutenant, and they both got up and were standing when I walked 
up•. Both appeared flustered; the corporal, •like a small boy who had been 
caught with a jam jar, or something";_ the accused, •rather red-faced.• · After 
moving the truck in compliance with the sergeant's request, the accused 
suggested to Medley, •Let I s go back and see if we lost anything.• Al though 
he did not think theyhad,Medley accompanied the accused •just a litUe 
piece from the truck from where t.~e boys were•.· There the accused told-him,
•ram going to have ·to hold yours before I can do anything.• Then, testified 
the corpor~, •r let him hol~ it in his mouth and he beat his,• signifying, · 
according to the interpretation elicited by the trial judge advocate, that 
the accused masturbated while holding the -witness• penis in his mouth (R. 10-
12, 21-28). 
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On the previous day - l September 1943 - Private Fir~t Class Norris 
warner had been assigned as truck driver for the regimental police 
detail reporting to •Li.eutenant Moore• at the guardhouse. Although, on 
the trial,· ·warner was unable to identify the accused as the officer to 
wh9m he had reported, Sergeant Sartin testified that the acc~sed_was in 
charge of this detail on 1 September 1943 as well as on the second, when 
:1tedley- was assigned as driver. 'I'he party :left at noon. Later in the day, 
while the officer in char~e and Warner were sit.tine alone beside the truck, 
the officer be.;a:.'l patting the ,outside of the driver's left leg from just 
above the lmee 'to opposite the hip joint, remarkine, at the same time, •This 
reminds me of ho;ne. • At this, Warner moved away from t.he officer; immediately 
afterward, the sergeant cf the d.etail joined them; and Wa.r11:er ·had no further 
conversation with the accused. That night, he reported th~ incident to his 
section leader, and also told some of his fellow soldiers about it. (R. 18, 
~9, 30-35). 

Having received a report that the accused had patted a soldier's leg, 
Lieutenant Colonels. c. Jacobsen, of the accused's organization, called 
to his office all drivers who had driven on the detail in question, and all 
serv.eants who had been in charge. Thereaftel', before preferrin~ charges, 
Lieutenant Colonel Jacobsen informed the accused, in the regimental com
mander's private officJ, that he - Lieutenant Colonel Jacobsen - was.having 
the accused taken to the post hospital to be there placed in confinement, . 
and asked the accused if he knew why. The accused stated, quoting directly 
from Li.eutenant Colonel Jacobsen's testimony, that, •he was not sure that 
he did. I then said, 'You were in charge of this police detail that has 
been going out to Area •G•; covering up slit trenches?•, and he said, 'Yes 
sir 1 • I said, .'Do you now know why you are being put under arrest?', and 
he said 1I. believe I do. Would you mind telling me?,' and I said, •Suppose 
you state to me why you think you are being taken to the hospital•. He 
said; •Is it because I was foeilish out there?•, and I said, 'I think yoll 
understand what it is all about•. He said, 'I believe I do••. (R. 38, ,39) 

4. The defense offered no ~vidence; but, when the prosecution rested, 
moved for a finding of not guilty as. to both Specifications on the ground 
of the insufficiency of the evidence to support findings of guilty. When 
this motion was overruled, the defense reiterated its ~otion as to Speci
fication 1. The court overruled this second motion for a finding of not 
guilty, as well as the defense's subsequent motion to str:;.ke Medley•s 
testimony, a.s the uncorroborated testimony of an accomplice (n. 40, 41). 

5. The rights of the accused as a witness having been explained to 
him by his counsel, he elected to remain silent (R. 41). 

6. The evidence clearly establishes the offense of sodomy per 2§., 
as alleged in each of the two Specifications. While it is true that the 
evidence of all· of the specific elements of each offense was adduced 
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solely by means of the testimony of a;:1 accomplice, the record is not 
devoid of circumstantial corroboration, significant despite its slender- . 
ness~_ 

•A conviction may be based on the uncorroborated testimony of an 
accomplice, but such testimony is of doubtful integrity and is to be con
sidered ,id.th great caution• (par. 124a, p. 132, MCM, 1928; par. 395 (57) 
Dig. Ops. JAG 1912-1940). 

Scrutinizing ,Medley's testimony with the greatest of caution, it stands 
the test of credibility - particularly in the light of Sergeant Sartin 1s 
and Lieutenant Colonel Jacobsen's - adeqµately sustaining the findines of 
guilty in violation of Article of war·93. 

?. warner's testimony should have been excluded. Its avowed pur-
. pose w,13 to shO'K perverted desires and .propensit:i.es, having a tendency to 

account for the element$ of. motive and intent involved in the commission 
of t.~e offenses described in the Specifications.

: . 

1fTJi11en criminal intent,. motiye, or. guilty lmowledge in respect ot 
the act is an element in the offense charged, evidence of other 
acts of the accused, not too remote in point of time, manifesting 
that intent, motive, or knowledge, is not made inadmissible by 
re.ason of the fact that it may tend to establish the commission of 
another offense not charged.• (MCM, 1928, par. 112£, p. 112). 

I 

Without de~ermining whether or not testimony of a recent solicitation to 
conunit sodomy or other evidence of a desire to commit, with a person other 
than the alleged accomplice, an unnatural act similar in chaTacter to the 
offenses described in the Specifications, would have been a&nissible on 
this trial, the Board is of the opinion that Warner's testimony :t.s insuffi
cient tq show such a desire or propensity on the part of the accused, and· 

. was therefore both irrelevant and prejudicial~ · However, a.f."ter an examina
tion of the.entire proceedings, it does not appear that the court•s error 
in admitting it injuriously affected the substantial rights of the accused, 
there being sufficient competent evidence to establish the accused's guilt 
beyond a reasonable doubt (A.VT. 37; CM 17'7400 (1927); par. 395 (2):, p. 198, 
Dig. Ops. ~AG· 1912~1940). . 

8•. The accused is 30 years of age. War Department records show en
listed service from l? March 1942, with honorable dischargeibr.the conveni
ence of the Government, 9 April 1943; appointment as seQond lieutenant and 
assignment to active duty 10 April 1943. 

9. The court was legally constituted.· No errors injuriously affect
ing the substantial rights of the accused. were ~ommitted di;µ-ing the trial. 
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In the opim.on of the Beard of Review the record of trial is legally 
sufficient to support the findings of guilty ar,d the sentence and to 
wt.rrant confirmation thereof. Dismissal is authorized upon conviction of 
a violation of Article of War 93. 

--=-~=--~·--'--~-''-"~-.;;;.,·~~-·.;;;_.___,;.;;.-'·--'-~·'Judge Advocate 

__.~=-~----- ..."-"-~-""---.....="'"'-"---''_..;a·-~--.-~ Judge Advocate 

£1!&~7~4,(Y«&~~.""'&.;'-~.i...:::~:;i.....,,/i:;..,~:i..'""_/o..,~,t--:::;_._ _,, Judge Advocate 
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SPJGN 
CM 24ll61 

1st Ind. 

"Nar Department, J.A.a.o:, - To the Secretary of ·,c1ar.4I. 4 OCT 19 3_ 

1. Herewith transmi. tted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Andrew D. Moore ( 0-1017501), 45th Armored 
negiment. 

2. I concur in the opinion of the Board of Review that the re-· 
cord of trial is legally sufficient to support the findings and sen
tence and t_o warrant confirmation thereof. I reconmend that the 
sentence be confinned and ordered executed, arid that the United 
States Disciplinary Barracks, Fort Leavenworth, Kansas, be designated 
as the place of confi.nament. · 

.'.3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Exeoitive action designed to carry into effect the foregoing recom
mendation should such action meet vd. th approval. 

p ""- .. 

1tvron G. Cramer, 
Major General, 

The Judge Advocate General. · 

.'.3 Incls. 
Incl 1 - Record of .trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl .'.3 - Form of Executive 

action. 

(Resigned} 
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. . 
Hill DEPART,'.!::ll!T 

Arrny Service I<'orces 
In the (j.:'."fi ce of The Judge Advocate General 

Washington,D.C. 

(213) 
2 1 OCT 1943 

SPJGH 
c:: 241176 

·UNITED STATES ) SEVEt;TH SiiliVICE COl'.:J.A~JD 
) AR:dY SERVICE FORCES 

v. ) 
) Trial by G.C.hl., convened 

Second Lieutenant JAlES H. ) at Car1p Ripley, I.::i.nr.e-sota, 
PETTY (0-17981?1), Corps ) 14 September 1943. Dis- · 
of i,iili tary Pol:ice. ) missal. 

O.PH:ION of the BOA.RD OF REVIE,'W 
DRivl.ill, LOT?dtiIOS and Ui.TTIN,Judge Advocates 

1. Tho Board of Review has examined the record of trial in the 
case of the officer named above and submi ts this, its opinion, to The 
Judte Advocate General. 

2. The accused was tried upon the fol3:_~_wJng Charges and Specifi
cations: 

CHARGE I: Violation of the 93rd Article of War. 

Specification 1: In th.at Janie·s H. Petty, 2nd Lt~ C!,;p, did 
at Ca111p H.iI)ley, l-'.innesota, on or about J September 1943, _ 
feloniously take, steal and carry away, about one hundred 
fifty-two (~152.00) dollars, lawful money of the United 
States, the property of one John D. !1:orledge, 2nd Lt., 
CLP. 

Specificc1.tion 2: · In that James H. Petty, 2nd Lt, c:,T, did 
at Ca.mp Ripley, llinnesota, on or about J September 1943, 
feloniously take, steal and ca.rry away about eie;hty-five 
(:i:;85.00) dollars, lawful money of the United States, the 
property. of Siegfried F. Sulecki, 2nd Lt., CI,:p. 

CHARGE II: Violation of the 96th Article of fie.r. 

Specification: In that James H. Petty, 2nd Lt., Cl.P, did at 
Cru~p Ripley, 1.lirmesota on or about 4 8eptember 1943, 
t:amble with Sergeant James A. Smith, 1195th Military 
Police Company (Aviation) Private First Class Frederick 
E. Hinkelman, 1195th Ei.li tary Police Company. (Aviation) 
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Private First Clam Angelo C. Guarneri, 1195th ~-~ili
tary Police Company (Aviation), and Private Calvin C. 
Cook, 1197th ud.litary Police Company (Aviation), to 
the dishonor and discredit of the service of the 
United States. 

Accused ~leaded not guilty to and was found guilty of all Charges and 
Specifications. He ~~s sentenced to be dismissed the service and to 
forfeit all pay and allowances due or to become due. The reviewing au
thority approved the sentence, but remitted the portion thereof re
lating to the forfeiture of pay and allowances, and forwarded the 
record of trial for action under Article of Viar 48. 

3. The evidence for the prosecution shows that about 9:30 p.m. 
on the eirening of 3 September 1943, the accused accompanied by Second 

· Lieutenant Siegfried f. Sulecki went to the Officers' Club where .they 
drank some beer. They returned to the compartr area and v:ent directly 
to Lieutenant Sulecki's tent where they consumed about a quart of 
Scotch whiskey and listened to the radio. About eleven o'clock Lieutenant 
Sulecki prepared for beo.. He tmdressed and hung up his trousers which 
contained his wallet with $85 United States currency. The accused was 
still sittin£ on the footlocker listening to the radio when Sulecki fell 
asleep. About ~:15 the fol.lowing morning Lieutenant Sulecki awakened 
and discovered his wallet and money missing from his pants pocket. He 
was the sole 'occupant of the tent. Vfuen he saw the accused the same 
morning he told him the wallet was missing. He had given nobody per
mission to take the wallet or the money. The sum of $85 was returned to 
Lieutenant Sulecki by the accused three days later (R. 9-10). 

On cross-ex.q__rn.j_nation, Lieutenant .Sulecki testified the.t he and 
the accused were very close friends, went on the same dates and shared 
liquor. He was willing to lend the accused money at any time and it was 
a 11 50-50 proposition". Accused had been drinking for several days and 
on the evening o~ 3 Sep~ember his eyes were shiny and he looked "groggy". 
The $85 was repaid to Lieutenant Sulecki and a receipt given accused 
(R. 10-12; Ex. "A). 

About 11:30 p.m. on 3 September, the accused met Lieutenant 
John D.Morledge and they proceeded to the mess hall where they were 
joined by lfLie_utenant Cioffie". Lieutenant .:!...orledge left and went to 
his tent where he ?1~robed prepara~ory to taking a shower. He hung up· 
his trousers containing a wallet with ~152 and went to the shower ro 
Lieutenant Ciof!ie and the accused came in arrl·talked to him for a r~:· 
minutes and left. A short time later the accused returned and accom
panied Lieutenant Morledge to the latter•s tent. After a short con;ersation 
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Lieutenant 1,!orledge went to bed, and accused volunteered to tie up 
the front of the tent, which he did and departed. No one occupied 
t.11.e tent with Lieutenant ~orledge. On arisine; that morning about 
six o•clock he discovered his wallet and money missing. He did not 
authorize anyone to take the money. Lieutena!1 t Morledge was . 
reimbursed in the sum of ~152 the following Saturdey by the accused 
(R. 12-14). 

On cross-examination Lieutenant Morledge testified that he 
and accused were very close friends, shared their liquor, went on . 
the same dates together, and borrowed money from each other. While in 
the mess hall Lieutenant Morledge asked accused what he was doing up 
and sober and the accused said ttI am far from sober". Accused had 
been drinking, appeared to have had a "couple of drinks", had a 
bottle with him and took a drink of coffee and whiskey. A receipt 
for ~152 given to accused by Lieutenant Eorledge was introduced (R. 14-15; 
Ex• B). 

About 1:00 a.m., 4 September 1943, the accused joined Private 
First Class Angelo c. Guarneri~ Sergeant James A. Smith, Private First 
Class Frederick E. Hinkleman and other enlisted nen in a dice game 
held at the 1195th Military Police Company latrine. Accused 
participated in the game and remained there until after 3:00 a.m. 
There was no other officer in the game (R.19-21). 

On 8 September 1943, in the presence of a number of officers, 
accused in response to.the question by one of them, "How about it 
Petty?" said "I was the one who done it and you all know it". Second 
Lieutenant William G. · Davis then started to prepare a statement and 
remindeq accused that he had "constitutional rights" and "you don•t· 
have to say a word or s~n this damn thing or commit yourself in any 
way and it can be held against you". Lieutenant Davis then dictated 
a statement which was re·ctuced to writi~ by Lieutenant Sulecki and 
signed by accused. A second statement was then prepared from the first. 
The statements were read by accused or dictated in his presence and 
were signed by accused. Before the statem9nts were taken Lieutenant 
Davis had previous knowledge or the matters involved because on the day 
of the 11 robbery11 or the day following accused told him that he (accused). 
had also been ropbed (R. 16-19, 22-23; ~.,land~). · 

The first st.?.tement was in substance that the accused around 
midnight on or about 3 September 1943, while under the influence of liquor 
entered the tent of Second Lieutenant John D. :Morledge and removed from ' 
the trousers of Lieutenant Morledge a brown leather wallet containing the 
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SUll). of $152, seven twenty doll~ bills, one ten dollar bill and one 
. two dollar bill. After taking the wallet accused went to the enlisted 
men• s latrine in the company ar.ea, and while there and under the in
fluence of liquor gambled with several enlisted men and lost the entire 
amount of money (Ex. 1). . . . · 

The second statement signed by accused was to the effect that 
at about rrd.dnight, J September 1943, while undez: the influence of 
liquor he entered the tent of Second Lieutenant Siegfried F. Sulecki 
and removed from the trousers pocket of Lieutenant Sulecki a wallet , 
containing the sum of ~85, eight ten dollar bills and five one dollar 
bills.- After taking the wallet he went to ·the enlisted men's latrine 
and there, while under the influence of liquor, lost the entire amount 
of money gambling with enlisted men (Ex. 2). 

In each of the statements accused asserted that since he entered 
the Anny as an enlisted :mon in November 1940 he had not been in trouble 
of any kind and expressed the desire to reimburse all persons who had 
suffered by hls "~ction" if he were given an opportunit, to do so 
(Exs. l and 2). . . 

4. For the defense, the accused testified that he had known 
Lieutenants :Morledge and Sulecki since June and July 1943, respectively, 
and that they were his very close friends, shared liquor, borrowed 
money from each other and went out socially with the same girls. All 
three had attended a party 1 September at Little Falls at which accused 
becanie intoxicated. On the evening of 3 September, the accused went to 
the Officers' Club with Lieutenant Sulecki where they had three or four 
bottles of beer.· They left the elm and arrived at Lieutenant Sulecki•s 
tent about 10130 p.m. and drank a bottle of whiskey. After Lieutenant 
Sulecki fell asleep accused proceeded to his own tent where he obtained 
another bottle and drank more whiskey. He was intoxicated and did not 
remember clearly. what happened from then· on but recalled going to the 
mess hall with Lieutenant Morledge where they joined· Lieutenant Cioffie. 
Accused had another drink in the mess hall and was "nipping off and on" 
from his bottle. After Lieutenant Morledge left the mess hall, ac-
cused and Lieutenant Cioffie followed him to the latrine where he was 
taking a shaver, ani then went to the tent of accused. Lieutenant 
Cioffie went to bed a~d accused returned to the latrine and accompanied 
Lieutenant Morledge to the latter's tent. Accused admitted taking the 
money and believed that he entered Lieutenant Sulecki•s tent first and 
took the money out of his pants. He then went into Lieutenant Morledge•s 
tent and took the money from there. He disclaimed any intention of 
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·keeping the money permanently or of depriving the owners of it, and 
if he had not lost gambling in the latrine he would have replaced the 
money. He had never stolen anything before and mailed a letter 
home air mail Sunday (5 September) to get money to repay it. The 
money arrived the following Saturday and was repaid to Lieutenants 
Sulecki and Morledge (R. 24-28). . · 

On ·cross-examination accuaed stated that Lieutenant Sulecki. 
was in bed when he took the money. When asked why, if he intended the 
money as a loan, he did not awaken Lieutenant Sulecki, accused re
plied "ill I know is that I can lay it to the whiskey". He saw 
Lieutenant Sulecki several ti.mes the next day but did not tell him he 
(accused) had taken the money until "the following Fridaytt. . 
Lieutenants Sulecki _and Morledge came in to see accused and made an 
accusation against him. After they left, accused thought it over and 
"went in and told them". He did not recall whether he took Lieutenant 
Morledge•s money while Morledge was in the latrine or in the tent. 
Accused did not have the permission of either of the Lieutenants to 
take their money, and did not know llhat became of the wallets (R.28-30). 

First Lieutenant ~eorge A. Uhrinak~ the immediate superior 
officer of accused, testif~ed that accused was a capable officer and 
discharged his duties in~ satisfac~ory manner. On 1 Septewher ac
cused -was drunk at a party and had ~een drinking on 2, J and 4 
September. During these days accused worked but did not perform his 
duties to the best of hfsability. Sometime after the taking of the 
money the accused requested Lieutenant Uhrinak to get the two other 
officers involved as he would like to make a statement to the three of 
them (R. 30-32). 

5. In rebuttal Privates Guarneri and Sergeant Smith testified 
that during the dice game early on the morning of 4 September, accused 
did not have a bottle, did not appear to be drunk, was aware of the 
denominations and amounts of money, and took care of his money (R.32-34). 

6. !.• As to Charge I and the' Speci.fiCBtions thereunder, it is 
shown by the evidence, including that of accused, that without per-

. mission he wrongfully took and carried away a wallet belonging to 
Lieutenant Morledge containing $152, and a wallet belonging to Lieutenant 
Sulecki containing $85, and lost the money in a dice game. 

Although accused testified that he did not intend to keep 
the money permanently n_or deprive the owners of it, and that if he had 
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not lost the money in a dice game, he would have re)laced it, such 
testimony does not rebut the inference of intent to steal which arises 
from the specific acts of accused as shown by the evidence. A clear 
ca.se of larcer,.y was proved. 

Accused claimed that his wrongful acts were caused by his 
intoy.ication. Drunkenness is not an excu,se for crime committed while 
in that condition; but _it may be considered as affecting mental 
capacity to entertain a specific intent, where such intent is a nec
essary element of the offense (MCM, 1928, par. 126~). Although it was 
shown that accused drank a le.rge amount of whiskey shortly before the 
thefts, yet it appears from the evidence that to Lieutenant Sulecki he 
seemed "groggy", to Ueutenant Morledge he appeared to have had a 

.couple of drinks, and to enlisted men with whom he gambled between 
about one and three otclock in the morning, accused did not appear to 
be drunk. He carried on normal conversations with several persons 
during the evening, remembered events rather clearly, and was able to 
handle his money durinc the dice game. In the opinion of the Board of 
Review the evidence shows beyond any reasonable doubt that acouBed was 
capable of having and did have the intent to deprive the two officers 
permanently of their money; · 

b. As to Charge II it was conclusively established by the 
undisputed evidence and the admis~ion of accused in his t3stimony that 
the accused gambled with enlisted men as alleged. Conduct of an offi
cer in gambling with enlisted men is plainly to the prejudice of good 
order and discipline (CU 232017, Harinelli). 

7. Civilian counsel for accused requested a continua.nee for a 
week in order to prepare the defense properly. Accused was served with 
a copy of' the Charges on 11 September 194.3. It was stated b,r the 
prosecution that vn.tnesses were departing the station in a f~w days. 
The court aranted a continuance f~om 10:15 a.m. until 1:)0 p.m., 11.i. 
September, It does not appear that any additional evidence could have 
been obtained during a longer continuance. The civilian counsel showed 
himself sufficiently familiar with the Manual for Courts-Martial to 
protect the rights of the accused in an able manner. He was assisted 
at the trial by the regularly appointed defense counsel and assistant 
defense counsel, as well as individual military counsel. In the opinion 
of the Board of Review the action of the court on the request for a 
continuance was within the discretion of the court. 
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8. Careful consideration has been r;iVE''.1 to a brief submitted 
by civilian defense i::ounsel, ''l'. Donald I. fcyan, Brainerd,Minnesota. 

9. The accused is 28 years _of age. The records of the Office 
of The 1,.djutart General sho,., his service as follows: Enlisted service 

'from 25 November 1940; appointec1 temi1orary second lieutenant, Ar:rry of 
the United Sta.tes, from Officer Candidate School, and active duty, 2 
July 1943. 

10. Tile court wa,s let:;a.lly constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opirion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence, and to warrant confirmation of the sentence. Dismissal is au
thorized upon conviction of a violation of the 93rd or 96th Article of 
War. 

- ...................._?n---~---- ........._,....kw.......,..._'"'---·__,Judge Advocate 

____.~..,...,H--~..a.--~---------'Judge Advocate 

'1A., ..- · • w 'b. ~ ,Judge Advocate 
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1st Ind. 

War Department, J .A.G.o., z3 OCT 1943 - To the Secretary of Wc1r. 

1. Herewith transwitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case 
of Second Lieutenant James H• Petty (0-1798191), Corps of :Military 
Police. 

2. I concur in t..11.e opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and 

· t..r1e sentence, and to warrant confirmation of the sentence. The ac
cused, while in the tents of two other officers, stole money contained 
in their wallets ar.i.ountine to $152 (Spec. 1, Chg. I) and $85 {Spec. 2, 
Chg. I), respectively, and lost all of the money in a dice game in 
which he eneaged with enlisted men (Spec., Chg. II). I recommend that 
the sentence to cisr.iissal be confinned and carried into execution. 

3. Inclosed are a draft of a le~ter for your signature, transmit
tine the record to the president for hj_s action, and a form of Execu
tive action carrying into effect the reco'!ll'1endation made above. 

~ • ~QQ___..Q.....__ 

1t,ron c. Cramer, 
N.ajor General, 

The Juc.ge Advocate General. 

3 Incls. 
IncJ.1-Record of trial. 
Incl.2-Drft. ltr. for sig. 

Sec. of Har. 
Incl.J-Fonn of action. 

(Sentence oonfirm!d. o.c.M.o. 'J74, 16 Nov 1943) 
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WA.R DEPARTMENT 
Army Service Forces 

In the Office of Tho Judge Advocate General 
Washington, D. C. 

(221) 

·spJGK 
CM 241208 1.6 OCT l~ 

UNITED STATBS ) 9'7TH INFA.UTRY DIVISIOU 
) 

v. ) Trial by G.C.M., convened at 
) Camp Swift, Texas, 8 and 9 

Second Lieutenant WILLIAM ) September 1943. Dismissal and 
W. RUSSELL (0-1303430), ) total forfeitures. 
Ir.i.fe.ntry. ) 

OPINION of the BO,\RD OF REVIEl'f 
LYON, HILL and AlIDREw'fS, Judge Advocates 

1 • . The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Ad,vocate General. 

2. Accused was tried upon the following Charges and Specifica-
tions t 

CHARGE Ia Violation of the 94th Article of War. 

Specification la (Finding of not guil-tzy-). 

Specification 2 t In that Second Lieutenant Wlllie.m Yr. Russell, 
387th Infantry, did, at Fort Bliss, Texas, on or about 
4 June 1943, present for payment a claim against the 
United States, by presenting to Colonel F. c. Netcher, 
Finance Officer, United States Ar'fil'J, Fort Bliss, Texas, 
an officer of the United 8tates duly authorized to pay 
such claims, in the amount of ~49.95, for a balance of 
payment for pay and allowances claimed by Second Lieu
tenant '.Yilliam ·W. Russell to be due him for the period 
1 May 1943 to 31 1Iay 1943, which clailll was false in 

· that Second Lieutenant Yiilliam ·a. Russell was then, on 
4 June 1943, prior to presenting this claim, due only 
~8.85 by the United States as the bala.:.'loo of pay:n~~t for 
his pay and allowances tor the period l Way 1943 to 31 
Nia.y 1943, and the claim so presented on 4 June 1943 was 
then known by the said Second Lieutenant William VT. 
Russell to be false. 

CHARGE Ila Violation of the 95th Artiole of War. 
(Finding of not guilty). · 
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Specification: (F.inding of not guilty). 

He pleaded not guilty to the Charges and Specifications. He was fou."l.d 
guilty of Charge I and Specification 2 thereof and not guilty of the 
remaining Char&e and Specifications. No evidence o.r previous convictions 
was introduced. He was sentenced to dis~~ssal and forfeiture of all pay 
and allowances due or to.become due. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of War 48. 

3. The .evidence shows that accused. a second lieutenant in the 
387th Infantry. stationed at ~amp Swi~. Texas. was placed on detached 
service and ordered to report to Fort Bliss, Texas, not later than 1 
June 1943, for the purpose of attending an Officers' Mess Super.~sion 
course of approximately thirty days~ duration. The order was dated 27 
May 1943 (Pros. Ex. 1). 

On 29 Aiay 1943, the Fine.nee Officer, 97th Division, Camp Swift, 
Texas, paid to accused ~104 (R. 10; Pros. 1'x. 5). Since this was only a 
partial payment for the month of May, no deductions were taken into 
account (R. 11). For the month of May 1943 accused was entitled to the 
following pay and allowances& 

Pay-------------------~- ~157.50 
Subsistence------------- 21.70 

179.20 
179.20 

Deductions 
Class N Allotment----- 6.50 
Class B Allotment----- 18.75 
Class E Allotment------ 20.00 

45.25 45.25 

Gross, less deductions 133.95 

There was also due from accused to the United States the sum of t2l for 
field rations during April 1943 (R. 11; -Pros. Exs. 2, 3). Subtracting 
this amount, it develops that for the month of 1l'a.y the Government owed 
accused $112.95 net. Having received ~104 before his departure from 
Camp Swi~, he was entitled to ~8.95 more. 

At Fort Bliss, aooused signed a pay and allowance voucher for 
May 1943. which on 4 June was presented to Colonel F. c. Netcher, Finance 
Department.· The voucher lists fl79.20 as the total credit and contains 
the following debits a Class N deduction ~6.50, Class B allotment ~18.75, 
partial payment $104. The total of the debits is ~129.25, leaving a. net 
balance as shown on the voucher ot $49.95. On 21 June accused received 
this 8ll10unt from Colonel Netcher (Pros. Exs. 2, 5). From the figures 
presented above, it is apparent that accused was overpaid by ~l. 

http:Allotment------20.00
http:Allotment-----�18.75
http:Allotment-----�6.50
http:Subsistence-------------21.70
http:Pay-------------------~-~157.50
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After accused's return to Camp Swift early in July, he went to 

the Finance Officer of the 97th Division to put in a claim for mileage· 
(R. 21, 23, 24). There being some question concerning the amount of the 
claim, Major Charles G. Metcalfe, Division Finance Officer, discussed 
the matter with accused (R. 13, 14). During th~ course of the oonversa-_ 
tion, accused told Major Metcalfe that he had received a partial payment 
a.t Fort Bliss (R. 14). Major Metcalfe was not certain whether accused 
mentioned the amount (R. 15). · Actually, accused had been paid for part 
or June at Fort Bliss and tor all of June at Ca.mp &'wlft. The Fort Bliss 
payment was ~115 (Pros. Exs. 2, 3). In view or the finding of not guilty 
of Specification 1, Charge I, relating to the checks for June, it must be 
assumed that no fraud attended those transactions. It is not clear from 
the evidence whether the reference by accused to a 11partial payment" was 
intended to relate to the payment for June alone or to the payments for 
both 141.y and June. Major Metcs.lfe informed accused .that he had been over
paid and would be required to reimburse the Government (R. 14, 19). 
Accused "accepted the fact" (R. 19). Major Metcalfe wrote to Fort Bliss 
for the necessary "technical information" (evidently meaning the items of 
account), and as soon as it was received, accused made reimbursement in · 
the sum of ~156 (R. lS). Since, as already noted, the June payment was 
$115 and the May overpayment ~1, it is evident that the reimbursement 
covered both. 

Accused made a statement to the investigating officer, Lieu
tenant Colonel Sam E. Hardwick, Jr., 387th Infantry, who first read to 
accused Article of War 24, and asked accused whether he understood his 
rights, to which acoused replied in the affirmative. The statement of 
accused was written, si~ned, and sworn to. It was admitted in evidence 
(R~ 30, 31J Pros. Ex. 5). In the statement,. accused recited that on or 
about 4 June he received the ~9.95 payment at Fort Bliss, "which I knew 
to be in excess in the amount of about $40.00". Ha did not inform the 
Fina.nee Offioer at Fort Bliss about the "deductions to be made for field 
rations", sine~ he· "we.a not sure of the exact nmnber of days and intended 
to have.the deduction made from a future voucher when number of days was 
accurately determined." With reference to the ~20 Class E allotment, he 
"just forgot to tell them about it as I did not have a pay data card" 
(Proa. Ex. 5). · 

There was testimony from Finance Office and other administra
tive personnel that the regulations concerning officers'· pay and allowance, 
are numerous and that many officers are unfamiliar with the subject, 
especially with relation ~o field rations, allotments, and deductions 
(R. 16, 21, 22, 24, 26). Major Metcalfe testified that if an officer 
applying to him for partial payment were uncertain or his ration allow
ance, witness would. disregard the field rations unless he had received· 
a report that the officer had been furnished with them (R. 16). He 
testified also that there have been other oases of overpayment of officers 
and that in such cases he collected the overpayments and did not press 
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oharges against the officers (R. 21', 22). 

Accused testified that when he received the payment at Fort 
Bliss for the month of .May, he did not know the "exact amount" to which 
he ~-as entitled. Aooused wa.s waited upon by a oivilia.n clerk &t the 
Fort Bliss Finance Office. He gave the clerk his deductions and told 
him of the ~104 partial payment made at Camp Swift. He mentioned a 
bond deduction and a $6.50 insurance deduction. Accused "either forgot 
to tell him of a ~20.00 deduction or he forgot to put it down. ti It was 

· "vague" in accused's mind (R. 35, 36). (Accused undoubtedly referred 
to the ~20 Class E allotment.) Accused did not say anything to the clerk 
about a deduction for rations, as he did not know whether that.deduction 
would be computed there or at Camp Swift. He did not know the exact 
amount which would be deducted tor rations, but knew it was either 70 
cents per day or a garrison ration for detached service. Furthermore, 
he did not know whether the ration allowance for detached service was 
the same a.s that for regular duty with his organization (R. 36). When 
he saw Major Metcalfe he told him about the overpayment and gave him 
"the figures" (R. 40). · 

During the six months of his service as a commissioned officer, 
accused had never ma.de out or read his pay voucher. The personnel section 
did this work, and accused signed in blank. The only amounts on the 
vouchers when signed were the deductions (R. 36). Accused never had a 
pay data card. The greatest variation in his pay from month to month 
has not been over ten or twelve dollars (R. 37). 

Major Miller G. McCartJv and First Lieutenant William K. Miller, 
both of the 387th Infantry, testified to the excellenoe of accused as an 
officer in the field. Major McCarthy also said that accused could get 
things done and always had a good platoon. He knew accused only as a 
-soldier. Lieutenant Miller said that from what he knew of accused, the 
latter's character is excellent (R. 41-43). · 

4. It is clear from the 
\ 

evidence that accused presented the claim 
as alleged. It is equally clear that the Government owed accused only 
$8.95. whereas the claim was for $49.95. The ·case turns upon whether 
accused knew his claim to be false. ·The record suggests that accused's 
statement to the investigating officer was prepared by someone else, and. 
in reading it over. accused may easily have failed to realize the sig
nificance of the words, "a payment ot ii;.49.96 which I knew to be in excess 
~~amount of~ $40.0011 

• That he did iiot"realizetheirsignificanoe 
is apparent from the rest of the statement and from his testimony. He 
could not have intended to admit knowledge of a $4o excess and at the same 
time claim to have forgotten the Class E allotment which accounted for $20 
thereof. In the light ot his story as a whole, the quoted language prob
ably means that when he saw his·..oheck for ~9.95, he realized that it 

-4- . 

http:ii;.49.96


(22S) 
represented an exoess ot about~. 

Assuming that accused forgot to te'il the F.tnance Office about 
the Class E allotment, we are still plagued by the field rations deduction. 
Although he may not have known how to compute the amount, he was at the 
very office where such computations are made, and he knew that he O'Ned 
something for field rations. He testified that he did not know whether 
the deduction would be computed at Fort Bliss or Ce.mp Swift. But he W&.B 

in the presence of a person whom he must have realized would know~ and 
hii failure to uk th&t person Jnilita.tea aga.inat his avowals of innooenoe. 
Considering the entire circumstances surrounding the tra.nsaotion between 
accused and the Finance Office at Fort Bliss, the Board of Review is con
vinced beyond a reasonable doubt that accused knew that he was not entitled 
to the full amount of his . claim.J and of course he is guilty whether he knew 
that the exoeas was $40, $20, or ten cents. Although accused may have in
tended to make proper adjustments in his pay and allowance account for 
subsequent months, so that in the last analysis he would receive only his 
just due, the fact remains that he presented a false olaim for May 1943, 
with kn<?wledge of its falsity. This violates Article of' War 94 (MCM, 1928, 
par. 150a, !?.J Winthrop~ Military La.wand Precedents, 2nd ed.rev., p. 701). · 

5. War Department records show that accused is· 22 years old and 
a high school graduate. He served as an enlisted man from 16 September 
1940 until 2 December 1942, when, upon graduation frpm the Infantry Of
ficer Candidate S~hool, Fort Benning, Georgia, he was appointed second 
lieutenant, Anrry. of the United States. Among the papers accompanying 
the record ot trial ia a copy of a reprimand, dated 22 March 1943, delivered 
to accused by the Commanding Officer, 387th Infantry. The reprillland was 
given aa a result o.t accused I s having issued a check in payment of a meas 
bill without sufficient tunds to meet it. · 

6. Attached to the reoord ot trial is a communication dated 17 
September 1943, from the defense oounael to the Commanding General, 97th 
Inf'antey Division. in which the de.tense counsel contends that dismissa.l 
is not a lega.l punishment for violation ot Article o.t War 94. This con
tention is erroneous. Article of War 94 provides for tine or imprisonment, 
or "such other punishment as a court-mtl.rtial may adjudge". Dismissal is 
"legally imposable upon conviotion of any offenses of whi-ch the punishment 
is made discretionary with the court" (winthrop,. Military Law and Precedents, 
2nd ed•• rev., P• 406). . . ' 

7. The court was legally constituted and had jurisdiction of the . 
person and the subject matter. No errors injuriously affecting the sub
stantia.l rights of accused were committed during the trial. In the opinion 
or the Board ot Review the record or trial is legally sufficient to support 
the findings of guilty and t~ sentenc,e and to warrant conf'inna.tion thereof. 
Dismissal is authorized under Article War 94. 
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SPJGK . 
CM 241208 1st Ind. 

War Department., J.A.G.o •• 2 0 OCT 1943 - To the Seoretary of War. 

1. Y£rewith tra.nsm,itted for the aotion of the President aro the 
record of trial and the opinion of the Board of Revie~ in the case of 
Second Lieutenant Wlllie.m W. Rqsaell {0-1303430). Infantry. 

2. I concur in the opinion of the Board of Review that the record 
.of trial is legally sufi'i!)ient to support the findings and the sentence 
and to warrant confirmation thereof. I recommend that the sentence be 
confirmed but that.the forfeitures be remitted, and that as thus modified 
the sentence be oa.rried into execution. 

3. Inolosed are a draft of a letter for your signature transmitting 
the record to the rresident for his action ·and a form of Executive action 
designed to carry into effect the reoommendation hereinabove made., should 
such action meet with approval. · 

lt{ron c. Cramer., 
Major General., 

3 Inola. The Judge Advocate General. 
Inol.1-Record of trial. 
Inol.2-Draft of let. for 

sig. Seo. ot War. 
Inol.3-Form. of Ex. action. 

(Sentence confirmed wt forfeitures remitted. G.C.M.o. 411, 24 D!,o 1943) 
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WAR DEPA.RU::E:NT 
Army Service Forces 

In the Office of The Judgt:l Advocate General 
Washington, D. c. 

(2Z-,) 

SPJGN 
CM 241209 

16 OCT 1943 
UNITED STATES ) 87TH INFANTRY DIVISION 

) 
v. ) Trial by G.C.M., convened at 

) Camp McCain, Mississippi, 26 
Captain DONALD W. PRICE ) August 1943. Dismissal, t-0tal 
(0-384083), 347th Infantry. ) forfeitures and confinement for 

) one (1) year. 

OPINION of the BOARD OF REVIE',V 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates· 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits thi$, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 61st Article of' War. 

Specif'ication: In that Captain Donald W. Price, 347th Infantry 
Regiment, Camp McCain, Mississippi, did, without proper 
leave absent himself from his organization at Camp LicCain, 
Mississippi, from about August 2,.1943 to about August 7, 
1943. 

CHA...~GE II: Violation of the 58th Article of War. 

Specification: In that Captain Donald w. Price, 347th Infantry 
Regiment, did, on or about August 7, 1943, desert the 
service of' the United States and did remain absent in 
desertion until he was apprehended at Vicksburg, Mississippi, 
on or,about August 11, 1943. · 

CHARGE III: Violation of the 64th Article of Vlar. 

Specification: In that Captain Donald W. Price, 347th Infantry 
Regiment, having received a lawful order from Colonel 
Lloyd R. Besse, his superior officer, "to report to Camp 
immediately", did, on or about August 2, 1943, at 
Vicksburg, Mississippi, wilfully disobey the same. 
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CHARGE IV: Violation of the 69th .Article of War. 

Specification: In that Captain Donald VI. Price, 347th Infantry 
Regiment, having been duly plac,;:d in arrest at Vicksburg, 
Mississippi, on or about August 71 19.!;.3, did, at Vicksburg, 
Mississippi, on or about August 7, 1943, break his said 
arrest before he was·set at liberty by proper authority. 

He pleaded guilty to Charge I and its Specification and not guilty to 
the remaining Charges and Specifications. Evidence of one prior con
viction for a violation of Article of Uar 96 was introduced. He was 
found guilty of the Specification, Charge II, except the words "desert" 
and 11in desertion", substituting therefor "absent himself without leave", 
of the substituted words, guilty, and of Charge II, not guilty of a 
violation of Article of War 58 but guilty of a·violation of Article of 
War 61, and guilty of the remaining Charges and Specifications•. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due and to be confined at hard labor, at such place as 
the reviewing authority may direct, for a period of one (1) year. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. · 

3. The evidence for the prosecution shows that about 0430 o'clock 
on 2 August 1943, the accused absented himself without proper leave from 
Camp McCain, Mississippi, going to Vicksburg, 1lississippi, from whence, 
later the same day, he sent his ~ommanding officer a telegram which in 
substance stated that the accused's uncle was critically ill and that 
accused would return to camp when his uncle had. improved. His command
ing officer wired the accused not later than about noon, 3 August 1943, 
that his uncle was not a member of the immediate family and ordered the 
accused to return to camp (R. 6a, 5b-d; Pros. Ex. A). 

Upon accused's failure to return as ordered in the telegram, 
two enlisted men on 7 August 1943 were directed to locate him, to take 
him into custody and to return him to the camp. They eventually found 
hir.t, sober but unattired, at about 1830 o'clock on the same day in a 
hotel room of the Vicksburg Hotel; placed him in arrest and, at his 
request, accompanied him to his house. Upon reaching his home, one of 
the enlisted men went back to the Vicksburg Hotel to get an order for 
the accused of about $7 worth of sandwiches and whiskey. The other 
enlisted man remained to guard the accused. In the meantime, the accused 
gave the appearance of preparing to return to camp but, when the enlisted 
man, who had gone back to the hotel on an errand for the accused, returned, 
the other enlisted man was found looking for the accused. A search of the 
premises, including loud calls for the accused, failed to reveal the ac
cused's presence. The search continued, unavailingly, at the premises for 
a short time and until midnight in the city (R. 6d-9, 6h-l; Pros. Ex. A). 

On 11 August 1943, the provost marshal, 87th Infantry Division 
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· arrived in Vicksburg to apprehend the accused and to return him to camp. 
He checked at the accused's home, the hospital where hia uncle was ill 
and the Vicksburg Hotel, without finding him. Returning to the accused's 
home, he encountered the accused's mother, alighting from a bus, who in
formed him that the accused wes in the house. She went to the back part 
·or the house and in a few minutes the accused, dressed in his pajamas, 
and sober, although exuding the odor of liquor, appeared. He·was advised 
that the provost marshal had orders to ta..~e him back to his camp, where
upon, the accused remonstrated, asserting that he would not get a fair 
trial and that he would have to be killed to get him out of the house. 
After talking to his mother, however, and several civilian.policemen 
summoned at her request, the·accused eventually accompanied the provost 
marshal to camp, where he was confined in the Post Stockade about 2300 
o'clock on 11 August 1943 (R. 6m-o; Pros. Ex~ A). 

The changes in accused's duty status, related above, appeared 
on his organization's mornin~ report and certified extract copies thereof 
were admitted into evidence lR. 6a-b; Pros. Ex. A). 

4. The evidence for the defense shows that the accused had left 
all of his personal clothing, toilet articles and organizational equip
ment in his quarters, which did not evidence a "permanent attempt to 
leave", and that from 11 August 1943 through 13 August 1943 he was a 
patient at the station hospital where a diagnosis of acute alcoholism 
was made (R. 6p-q; Def. Ex. A). 

The accused's mother testified that she neither knew the ac
cused was in Vicksburg nor saw him until 6 August 1943 when she delivered 
to him the telegram which had beeQ delivered to thei:r- home on 3 August 

·1943, that the accused answered the telegram! that her brother, who had 
acted as father to the accused since his own father's death when accused 
was only a small boy, was desperately ill in the hospital,. and that.she 
did not know that the accused was absent without leave at any time. The 
accused had been drinking or "he wouldn't act like he did" and he had 
told her that he was going to return "as soon as he got straightened". 
Upon cross-examination and questioning by the court, she admitted seeing 
the accused at the hospital "once or twice" before 6 August 1943, that, 
after the telegram came to the house for the accused on 3 August 1943, 
she went to the hospital ·immediately, but denied hearing the accused 
tell the provost marshal that he would have to kill him, the accused, t.o 
get him out of the house (R. 6r-v). 

The accused was properly advised of his rights as a witness 
and elected to testify. He testified that on Saturday, 31 July 1943, 
the regimental adjutant had said his organization, which had just 
returned from bivouac, could have the day off "but could not leave camp", 
that he, intending to return Sunday night, went to Vicksburg where, upon 
going home, he was told by his mother that his uncle was gravely ill, 
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that on l.Ionday he wired his commanding officer about his uncle's condition 
and advised that be "would return as soon 11s the crisis passed", a.nd that 
his mother did not give him the replying telegram, which stated "Return to 
camp immediately. Uncle not considered ir.'ll'Ilediate fe..mily'', U!:Jtil 6 August 
1943, or he would have come back. His uncle hs.d taken taken the place of 
his father and ha confided in him, visiting him on numerous occasions. 
However, he visit.ed his uncle only three or four times during t.he 10-day 
period involved. A· few months before he had become involved with a girl 
who had tried·to blackmail him,_ which he had proved in a court..znartial 
proceeding, but since then the officers in his organization had treated 
him "like a dog", rendering him dissatisfied, impelling him to request a 
transfer and driving him to drink. When the two enlisted men took him 
into custody on 7 August 194.3, he had been drirJdng for se,;eral days and 
he did not break his arrest but merely went from the kitchen int.a a back 
bedroom, where lie fell so soundly asleep that he was not awakened by the 
search made for him and did not know about it until he later awakened and 
was told by his mother that the military police had been looking all over 
town for him. Although he intended to return when he "straightened up", 
he had been drinking for five or six days when the provost marshal appre
hended him at home on 11 August 1943, but at that time he did not refuse 
to return notwithstanding the conunotion created in front of his home by 
the military police who "talked real uppity11 to bis mother. On· the return, 
trip to the camp, he became ill at Jackson, Mississippi, necessitating-a . ;:,. 
delay of about 1flo hours during which a physician administered a sedative. 
Upon·arrival at the camp he was confined in the Post Stockade whence he 
was taken to-the station hospital shortly thereafter (R. 6w-6D). 

5. The Specification, Charge I, alleges that the accused absented 
himself without proper leave from his organization at Camp McCain, 
Mississippi, from about 2 August 1943 to about 7 August 1943, in violation 
or Article or War 61. The Specification, Charge II alleges that the ac
cused deserted the service on or about 7 August 1943 and remained absent 
in desertion until he was apprehended on or about 11 August 1943, in viola
tion of Article of War 58. By exceptions and substitutions, however, the 
accused was found guilty of the offense or absence without leave for the 
time alleged, in violation of Article or War_ 61. 

The evidence is uncontroverted and conclusive that the accused 
without proper authority absented himself from his organization at Camp 
McCain, Mississippi, and voluntarily went to Vicksburg, Mississippi, where 
he remained without authority even though he realized he was conmdtting 
the offense as alleged. This fact is clearly apparent from his telegram 
of 2 August 1943 to his commanding officer. The evidence afforded by.the 
morning report, the testimony of his commanding officer and the accused's 
own testimony, supplementing the accused's plea of guilty, establishes 
beyond a reasonable doubt the commission of the offense alleged in the 
Specification, Charge I, in violation of Article of War 61. 
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The evidence is uncontroverted that, on the afternoon of 7 
August 1943, the accused was in milita~y custody and that he absented 
himself therefrom without proper leave nnd continued aboent without 
authority until apprehended on or about 11 Au';Ust 1943. The accused's 
testimony about going into a back bedroom and felling to sleep is as 
equally unavailinc as a defense to the charee of being absent without 
leave as it is as a defense to the offense of breaking arrest. This 
.is true, because on 7 Auf\lst 191+3 he had full and unattenuated knowledee 
that his original and likewise his continued absence from Camp A:cGain 
was wholly without authority and was, in fact, unmitigatedly contrary to 
express orders to return. The evidence is clear that, although he had 
beencrinking, he was not drunk and his evasion of custody and absence 
thereafter constituted the offense of which he was found guilty. The 
evidence, therefore, establishes beyond a reasonable doubt the commission 
of the offense as found by the court, sustaining the findings of guilty 
of the Specification, Charge II, and of Charge II, as amended by exceptions 
and substitutions. 

6. The Specification, Charge III, alleges tbat, on or abou~ 2 
August 1943, the accused, having received a lawf'ul order i'rom his superior 
officer "to report to Camp immediately" willf'ully disobeyed the same. 
The essential elements of the all~ged offense are the willf'ul disobedience·, 
manifesting an intentional defiance of authority, of an order, relating to 
a military duty, given by an authorized superior officer (MCM, 1928, par. 
134]2). , 

The evidence is uncontroverted that on or a bout 2 August 194.3, 
the accused's commanding officer wired him to return to camp, that the 
wire was delivered to his home on or about 3 August 194.3, and ~t shortly 
thereafter the accused became acquainted with its contents. Altho~gh the 
accused and his mother testified that he was not given the telegram order
ing his return to duty, until 6 August 1943, the evidence most persuasively 
indicates that its actual delivery was prior to such date because the 
accused, contrary to his mother's testimony, admitted seeing his mother , 
shortly after his arrival in Vicksburg and his mother also testified, upon 
cross-examination, that upon receipt of·the telegram she immediately went 
to "t4e hospital where her brother was ill. In any event the accuse~ on 
6 August 1943, and, by warranted inference, probably before, was fully 
cognizant of the order, fully understood it, and thereafter deliberately 
failed to comply therewith even after being temporarily in military custody 
for a short time on the next day, 7 August 1943. The evidence for the, 
prosecution and the admissions.of the accused conclusively fasten upon him 
the guilt alleged, ample to support the findings or guilty of the Specifi
cation, Charge III, and ~f Charge III. 

7. The Specification, Charge IV, alleges 'that the accused, having 
been duly placed in arrest·at Vicksburg, Mississippi, on or about 7 August 
1943, broke his said arrest before he was set at liberty by proper authority 
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on the same day. This offense is cc,mmitted when one is arrested and 
·infringes the limits thereof regardlesG of his intent, in the absence 
of inadvertence or bona fide mistake {MCM, !928, par. 139!). 

The evidence is uncontroverted tbat; about 1830 o'clock on 7 
August 1943, the accused was arre~ted and taken into custody by two en
listed military police and. that, thereafter, by a clever ruse, broke 
his arrest and escaped from custody the same evening about 1915 o'clcck. 
The immediate search made of his home, where the ruse was perpetrated, 
and the attendant commotion, including numercus loud calls for the ac

.cused, so discreditably exposes the falsehood of the accused's testimony 
that he merely went into a back bedroom and fell asleep as to render it 
wholly unworthy of belief. Furthermore, he continued in breach of his 
arrest for several days thereafter. The evidence, therefore, establishes 
beyond a reasonable doubt the commission of the offense alleged in the 
Specification, Charge IV, and in Charge IV, and it amply sustainia the · 
findings of guilty thereof. 

I 

8. The accused is about 30 years· of age. The War Department 
records show that the accused had enlisted service in the 155th Infantry, 
Mississippi National Guard fl-om 18 Febr:uary.1930 until 17 August 1939, 
when he was commissioned a second lieutenant in such organization, that 
he was inducted into Federal Service as a·second lieutenant on 25 November 
1940 with active duty from the latter date and that since then he has been 
promoted twice, to first lieutenant ori 11 September 1941 and to captain on 
23 September 1942. 

9. '.!'he court was legally constituted•. No errors injuriously affect
ing the ~ubstantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record or trial is legally suf~ 
ficient to support the findings of guilty and.the sentence and to warrant 
confirmation thereof._ A sentence of dismissal is authorized upon conviction 
of a violation of Articles of War 61, 64 or 69. . 

Judge Advocate.· 
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SPJGN 
C!II 241209 

1st Ind. 

War Department., J .A. G.O• ., i 3 OCT ,9Q To the Secretary of War. 

1. Herewith. transmitted for the action of the President are 
the record of trial and t,he opinion o.f the Board of Review in the 
case of Captain Donald 'i'T. Price (0-38408.'.3)., 347th Infantry.· 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confirnation thereof'. I recommend that the 
sentence be c:onfirmed but that :the fori'ei tures and confinement be 
remitted and t~t the sentence as thus modified be carried into execu
tion. 

3. Consideration has been given to a letter .from Brigadier 
General George E. Hogaboom., retired., addressed to and forwarded by 
the .Honorable Theodore Biloo., United States Senate. 

4. Inclosed are a dra.f't of a letter for your signature., trans
mitting the record to the President for his action., and a·form of 
Executive action designed to carry into effect the .foregoing recom
mendation;·should such action meet with approval~ 

~-~-Q_,.._- > -- . 

leyron c. Cramer., 
Major General., 

4 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
!ncl.2-Dft. ltr. for 

sig. Sec. of War. 
Incl.J-Fonn of B:x:.'action. 
Incl.4-Ltr. fr. Brig. Gen. 

Hogaboom., ret •.,.:22 
Aug. 194.'.3. 

(Sentence confirmed bat .forfeitures and confinement remitted. 
G.C~M.O. J6J., 1.3 Nov 1943) 
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WAR DEPARTI/ENT 
Arey Service Forces 

In the Office of 'l'he Judge- Advocate General 
Washington,D.C. ' 

(23S) 
11 OCT 1943 

SPJGH 
C_M 241222 

UNITED STATES ) FOURTH SERVICE COMMAND 
) ARMY SERVICE -FCJIWES 

v. ) 

Second Lieutenant WILLIAM 
H. BOND (0-1302764), In

) 
) 
) 

Trial by G.C.M., convened 
at Camp Blanding, Florida, 
7 and 22 September 1943. 

fantry. ) Dimissal. 

OfINION of the BOARD CF REVJD'f . 
DRIVER, LOTTER.HOS and LATTIN,Judge Advo~~tes 

1. The Board of Review has examined the record of trial in the 
case of the/officer named above and submits this, its opinion,·to The 
Judge Advocate General; . 

2. The accused was tried upon the following Charge and Specitica
tion: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that 2nd Lieutenant William H. Bond, . 
Company "I", 9th Infantry Regiment, 2nd Infantry Division, 
did., without proper leave, absent himself from his 
organization at Camp Mccoy, Wisconsin, from about 26 May 
1943 to about 13 August 1943• . 

He pleaded guilty to and 'W.8,S found guilty of the Cha-rge and Specifica
tion. He was sentenced to be dismissed the service, to forfeit all pay 
and allowances due "and" to become due, and to be confined at hard labor. 
for a period of five years.· The reviewing authority approved only so 
much of the sentence as provides for dismissal and forwarded the record 
of trial for action under the 48th Article of War. 

3. Evidence for the prosecutiona An extract copy of the morning 
report of Comparzy- I, 9th Infantry, Camp McCoy, Wisconsin, showed accused 
from duty to absent 1¥1.thout leave 26 May 1943. Ch 13 August 1943 accused 
reported himself as "A.w.o.L." to military police at the Jacksonville 
railway terminal., Jacksonville, Florida.· The military police on e.ut;y 
called the Officer of the Day, who took accused to the military polica 
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barracks and placed him under arrest. Accused told the military police 
that he had been absent·for about two months and that he had gone 

·. "A.W.o.L. n because he had be.en sick and "could not get a leave". 
Accused was sober, he was in proper uniform and his clothes were clean 
and "policed up thoroughly" (R. · 3-8,; Ex. A). 

4. For the defenses Accused testified that he had been in the 
military service a little over five years and had been assigned to the 
26th Division. In May 1942 he applied for entrance into Officer 
Candidate School but changed his mind and asked his company commander to 
withdraw the application. Early in September when he was ordered to 
report to Officer Candidate School at Fort Benning, he again talked 
with his company commander but, as nothing could be done about it, 
accused reported as directed although he did not want to become ~n offi
cer. He went through school, received his connnission, was aseigned to 
the 9th Infantry in .December 1942, was operated.on for a pilonidal 
cyst in .March 1943 and was confined in the hospital for nine weeks. 
He requested his conunandiq,; officer for a leave just before his discharge 
from the hospital on 26 May 1943, bu"tt the request was refused. He was 
nervous and upset, his wife was pregnant, he wanted to take her to her 
folks in: Florida and "just left". Accompanied by his wife he visited his
mother in Massachusetts and then went to Florida 1'here he stayed until-
1.3 August 1943. On that date he started back to Ca.mp McCoy and reported 
to the military police at Jacksonville, Florida that he was absent with
out leave (R. 8-11). 

()i cross-examination and examination by the court .accused 
testified that his wife was "a couple of months" advanced in pregnancy 
when he absented himself. He attributed his nervousness to being an 
officer and to the responsibilities it entailed. He did not want to be 
an officer as he had been satisfied as an enlisted man. He turned him
self in at Jacksonville as he did not have sufficient money to complete 
the. trip to Camp McCoy (R. 10-16). 

5. In rebuttal, Captain Frederick T. Seward, specialist in Psychiatry, 
testified that he examined accused on 21 August 1943, ·found no evidence · 
of nervous instapility and in his opinion accused was sane. The statement 
of accused, during the examination, that the long period. of hospitaliza- . 
tion and worries regardill?; personal affairs had caused him to become 
nervou_s and upset did not indicate to Captain Seward that the S1JD.I)toms 
were beyond those that would be expected in the normal individual under 
similar circwp.stances (R. 16-18). · · . _ 
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6. It is shown by the evidence and admitted by the plea o.t 
guilty and in the testimocy o£ accused at the trial that the accused 
without proper leave absented himself .trom his organization .trom 
about 26 May 1943 to about 13 August 1943 as· alleged in the Specili
cation of the Charge. 

7. The accused is 23 years of age. The records of the Of'f'ice 
of The Adjutant General show his service as follows s Enlisted 
service from 16 January 1941; appointed te~porary second lieutenant, 
Army of the United States, from Officer Candidate School, and active 
duty 7 December 1942. 

. 8. The court was legally constituted. No errors injurious~ 
affecting the substantial rights of the accused were committed during 
the trial. 'lhe Board of Review is of the opinion t.hat. the record of' 
trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. Dismissal is au
thorized upon conviction o£ a violation of the 61st .Article of War. 

_..._L~=--Ph,---·~------·_ _.,Judge Advocate ................ ........ 

---~--,~.--~-""'"'---··_·--.----·'Judge Advocate 

--~-----\\___.\.___.~---~-,Judge Advocate 

-3-
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1st Iri.d. 

War_Department., J.A.G.o • .,. 2l OCT 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the· 
record of trial and tht:! opinion of the Board of Review in the case of 
Second Lieutenant William H. Bond (0-1302764), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings· of guilty and 
the sentence, and to warrant confirmation of the sentence. The ac
cused was absent without leave from his organization from 26 !1ay 1943 
'to 13 August 1943. · In his testimony accused stated that he had been 
satisfied with his status as an enlisted man, did not wish to become 
an officer and attributed the nervousness from which he suffered to the 
burden of his responsibilities as an officer. I recommend that the 
sentence to dismissal be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President·for his action, and a form of Execu
tive action carrying into effect the reconnnendation made above. 

LtYron c. Cramer, 
llajor General, 

The Judge Advocate General. 

3 Incls. 
Incl. l~Record of trial. 
Incl. 2-Drft. ltr. for sig. 

Sec. of War. 
Incl. J-i'orm of action. 

(Sentence-confirmed. G.C.M.O. 366, 13 Nov 1943) 



WAR DEPARTMENr 
. .Army Service Foroet! · 

In the Offioa of The Judge Advocate C~nere.l (239)
Washington, D.C. 

SPJGK 
CM 241226 

U N I T E D S T A T E S ) 
. ) 

SEVE.Yr:S: SERVICE COY.MAND 
ARMY SERVICE FORCES 

, 

v. ) 
) Trial by G. C.M., convened at 

Priva.te JACK E. GRA.Y ) Fort Francis E. Warren, W-;oming, 
(37347070), Compa:tly G, First ') 7 September 1943. Dishonorable 
Qua.rtennaster Training Regiment, ) discharge and confinement for 
Quartermaster Replacement Train- ) thirty (30) years. Penitentiary. 
ing Center, Fort Francis E. · ) 
Warren, WyomiD;g• ) 

REVIl.W by the BOARD OF REVmV 
LYO:N, HILL e.nd ANDREVIS, Judge Ad:vccates. 

l. The record of trial in the oase of the soldier named above has 
been exa.."ai.ned by the Board of Review. 

2. Aooused was tried upon the following Charge a.nd Speoifioa.tiona 

CHARGE• Viola.tion·of the 92nd. Article of War. 

Speoificationa In that Private Ja.ok E. Gra.y, Company G, First 
Quartermaster Training Regiment, Quartermaster Replacement 
Training Cen~er, Fort Francis E. Warren, Wyoming, did, at 
Cheyenne, Wyoming, on or a.bout September 2, 1943, forcibly 
e.nd feloniously, against her will, have carnal knowledge of 
Miss Norma Jea.n De.mall. -

He pleaded not guilty to and \ta.a found guilty of th~ Charge and Specification. 
No evidence of previous convictions was introduced. He wa.s sentenced to 
dishonorable discharge, forfeiture of all pay.and alloW&.llces due or to be
come due, and confinement,at hard labor for life. The reviewing.authority 
approved the sentence but remitted that po~tion ther~of in excess of dis
honorable discharge, total forfeitures, and ·confinement at hard labor for 
thirty years. He designated the .United States Penitentiary-, Leavenworth, 
Kans as, as the place of confinement, and forvrarded the record of trial for 
action under Article of War 5oi. 

3. Sunnnary 1 of evidence. 

:Mrs. Mildred Egenberger a.nd her husband lived at a war trailer camp 
in Cheyenne, Wyoming. Her·sister, Miss Norma Jean Darnall, a high school 
girl, came to visit her. On the evening of l September 1943, they met 
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accaised. who had walked out to the trailer camp with friends (R.5.,6,12. 
22.32.33). At the suggestion of a.ccused, he and Miss Darnall walked. 
dc,wntown. Miss Darnall having promised her sister to be baok b~twean 
11130 and l2(R.6.l3.17.35). They went into the Muyflower Cafe. where 
ucuaed had two drinks and J.fi.ss Darnall had none (R.6.13 ). From there 
they stopped a.t a. bowling alley. but., sinoe no pin sett~rs were available. 
they did not stay. It wu then a.bout 11 p.m., and Miss Darnall told ao
ou.sed that she had to be home about 11130 (R.6.,14.17). They walked toward 
Minneha.he. Park. in the general direction of the trs.ihr· camp. a.nd she 
assumed that they were on their way to .her sister's home (R.6.14.20,21). 

When they reached the park. Miss Darnall ·said that she wanted to go 
home. but aocused said it wa.a too early {R.6.22). Aooordiz:.g to Mis·a 
D~l. accused was holding her arm and •just a.bout absolutely insisted• 
that they go into the park. Thinking that if she .went into the park she 
oould go hone in a few minutes. she complied with a.ocused's wish (R.6.7). 

In the park they sat down near a tree and talked. After awhile., 
accused started "acting tuney". Hhen he "was going to kiss" her. he "would 
try and feel around• (R.7.15). She beoame soared, and when she saw.someone 
walking through t~e .park nearby., she screamed for help three or four times. 
The person continued on his wa.y. unheeding (R.7.19). · Miss Darnall began 
to cry. whereupon accused •1et her up•. saying that he merely wanted to 
see what kind <:Jf girl she wa.a. Miss Darnall said that she llwasn't that 
kind" (R.7.16). She wanted to go home and thought that at this point they 
were_going to walk home. They started walking tCM<ard town., which was not 
.in the direction of her home. She was "not free to wa.lk in a:rv direction" 
she ohose. She figured that she could stop a oar. ride downtown., and 
catch a cab home (R.7.8.,16.17). It wa.s then about l a.m. (R.15.,17). 

After they had walked a short distance they reached a place in the 
park where there was a small growth of trees. Accused., holding Miss 
Darnall's wrists. sa~ ~own and pulled her down with him. Slf'ttresisted as 
much as she could. Accused told her that "God ma.de people that way and 
that was what we were supposed to do". to which she replied that she we.a 
not "me.de that way•. She kicked hinLand hit him with her purse •. -He 
warned her that if _she got too rough he would have to knock her out. and 
he seemed strong enough to be able to do it. · He pulled her backwards so 
that she was lying on her back. Then he climbed on top of her. holding 
both her hands. (R.a.9.16 ). He uked her how to unfasten her. daoks. She 
told him that s'he did not kna.r how.· She started screaming. He ordered 
her to keep qui'et. She entreated him to stop and she hit. kicked., and 
fought him (R.8.9~18.19). Finally he succeeded in removing her slacks 
and pants. and. holdin~ her hands with one hand., he unbuttoned his trousers 
with the other (R.B.19). She had nothing on under her pants (R.9). Despite 
her screaming and fighting. he put hie "private parts• into her "private 
parts". and placed his right hand over her mouth-to keep her from screaming. 
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She fought with all her strength. lie stayed in her for about five minutes 
and then let her up (R.9,19). 

Jl::Z.. Robert Shelly, who lived a block and a he.If /rom the par::r, tes
tified that durine.; a pFJriod of ti. bout forty minutes, oom.-n.encin:; about 12 :45 
a.m., 2 September, he heard a series of feminine screams and cries for help 
from the direction of the park. He called the police (R.29-32). 

After accused relea..sed Miss Darnall, she ran to a nearby house, leavH.1.g; 
her purse, pants, and slacks behind her (R.9-11,23,26). 1.:Z.s. Jessie Grant, 
who lived in the house, testified that }.:iss Do.rna.11 was crying hard and was 
nervous and frightened, and that her lips were white and trembling 3.11d her 
wrists "all red". Witness said that Miss Darnall had nothing on except a 
coat, blouse, shoes, and stockings. She told witness that a soldier hll.d 
taken her clothes and attacked her. !,:rs. Gre...."'lt loaned her a skirt (It.23, 
24) and took her home to :P.rs. Egenberger's trailer {~t.10,24). 

l.xs. Egenberger testified that Miss Darnall was crying and hysterical; 
that her eyes were 11all sv10llen up"; that her clothes were mussed and dirty; 
and that :She had no undergarments on. She told Mr. and. Mrs. Et;enbercer 
that she had been attacked (R.10r3.3,34). 

l!.iss Darnall was taken to the hospital, where, at abo1..1t 3 a.m., Dr. 
Brncst A. l{ahn examined her genital organs (R.10,26,27,33). Be found 
that the "inner aspects" on both sides·contained blood.and that there was 
Qlood on her gan:ients•. There v,as a bleeding laceration of the hymen and 
~ bloody mucous in the introitus in the opening of the vagina. The presence 
of bleeding indicated that.the hymen had been ruptured very recently -
"within a lllatter of hours". There was a small· laceration of the skin be-
tween the vagina and a.nus, most probably caused by sexual intercourse. No 
spermatozoa were present in the mucous and no bruises or marks on her 
"lower body" (R.27,28). 

Corporal John E. D. Moore, Detachment Corps·of Military Police, Fort 
Francis E. l'iarren, Wyomin6 , arrested accused at 4:10 a.m. Accused said 
that he was "in a jam arid had some bad evidence on him and wanted to get 
rid of it". Thereupon, from inside his blouse he produced 1liss Darnall's 
slacks, pants, and purse (R.35,36). 

Accused testified to his meeting with.1;!iss Darnall and her sister at 
the trailer ca.mp and to their walk to town (R.39 ). Aocordini; to him, Niss 
Darnall drank e. Tom Collins and a "coke high" at the :Mayflower, and was 
"feeling her drinks" to some extent when they left, although the effects 
soon wore off (R.39-41,43,45). After they left the bowling; o.lley, accused 
asked Miss Darnall where she wanted to go. She said, "'Romeo, why don't 
you take me out to the park ·e.nd we' 11 talk about the moon and stars'". 
Thereupon they walked to the park (R.41,42,44). Aocused did not testify 
about any subsequent occurrenc~s. · 
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Mias Wanda Arthur, a wr...itress at t.~.01 ':wyllo,n:.1• Ga.fa, testified that 
she waited on accused and a r;5-rl oolll.p::,.u,i.c..n o.t. tho u1r):..t in question, and 
she thought Miss Darnall was the girl. :::ne state.:. that; th.a gi!"l orclored 
three or four drinks, a."ld she was oe-rta.in that the girl 1:.1.ct.ually drank 
a 1'om Collins. However~ so .far as ·w~tnes.3 could see, :ni;i·';;her accm:icd nor 
the girl was under the ii;i.fluenoe of liquor (R.16-51). 

4. '.rhe evidence is sufficient to WP.rri:.::tt the coi.:rtw s findings of 
guilty .of rape fn violation of Article ci' Kar 92. The absence of ~perm!i.
tozoa in the l!lUoous is without. sigr.ifioti.nca, since emission is not essen-
tial (MCM, 1928, par. 148}:)• 

5. The Charge Sh6et ahows that aocu~ed is not quite 19 years of age 
and· was inducted into the service on 27 llltly 19430 

6. The count was ieg'l.lly constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights o~ accused were oommitted during the trial. In the opinion of the 
Board of Review, the record of trial is.l6gally £ufficient to support the 
findings of guilty and the sentence. Penitentiary confinement is authorized 
under .A..-tiole of War 42 and seotiqn 22-2801, District of Columbia Code. 
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VlAR DEPARTIVU:.:NT 
Ar'Irry Service Forces 

In the Office 9f The Judge Advocate General 
Waslrl.Ilf;ton, D.C. 
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· SPJGK 

CM 241258 20 OCT 1943 

U N I T E D S T A T E S ) EIGHTH SER.VICE com.!ANU 
) AJ'Jiti SERVICE FORCES 

v. ) 
) Trial by G. C. I:., convened at 

Secom Lieutenant WILLIAM ) Port Bliss, Texas, 15 September 
S. GALLA.GEER (0-1046801), ) 1943. Dismissal. 
Coast Artillery. ) 

OPINION of the BOARD OF Rb'VIE.'W 
LYON, HILL and ANDREWS, Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. Aooused was tried upon the following Charge and Specifications a 

CHARGEz Violation of the 96th Article of War. 

Specification l I In that Second ·Lieutenant William s•. Gallagher, 
Battery D, 394th Antiaircraft Artillery Automatic We&pona 
Battalion (Semi Mobile), Fort Bliss, Texas, on or about 24 
August 1943, did wrongfully take and use without proper 
authority a certain truck, to wita one two and one-half 
ton, six by six, truck, United States Army number W-4130400, 
property of the United States, furnished and intended for 
the military.service thereof and of value greater than fifty 
dollars. 

Specification 2t In that Second Lieutenant William· s. Gallagher, 
-Battery D, 394th Antiairoraf't Artillery Automatio Weapons 
Battalion (Semi Mobile), Fort Bliss, Texas, did on or about 
24 August 1943, with the intent to deceive Sergeant Max Zona, 
Military Police, Military Police Detachment, Fort Bliss, Texas. 
officially state to the said Sergeant Lrax Zona that he the said 
Second Lieutene..nt William s. Gallagher, was a member of the 
24th AW A.A.A.T.C., which statement was known by the said 
Second Lieutenant \filliam s. Gallagher to be untrue • 

• 
Specification 31 (Finding of not guilty). 
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He pleaded not guilty to the· Speoifications and Charge. He was found 
not guilty of Specification 3, and guilty of Specifications 1 end 2 
8.lld of the .Charge. No evidence of previous convictions was introduced. 
He was sentenced to dismissal. The reviewing authority approved the 
.sentence and forwarded the record of trial for action under Article of 
Ws.r 48. 

3. Summa.ry of the evidenoe. 

It was stipulated that the truck in question conformed to the descrip
·tive allegations in Specification lJ that it was the property of the United 
States; that it was furnished and. intended for the military service thereofJ 
and that its value exceeded $50 (R.B). 

First Lieutenant Robert A. Smith, Headquarters Battery, 394th Anti
aircraft Artillery Automatio Weapons Ba~talion (hereinafter referred to 
a.s "the 394th" or 9 the battalion•), was Motor Maintenance Officer of 
the .battalion. Sometime during 24 August 1943 he dispatched the' truck 
in question to Battery D of the °394th for use by the battery. The truck 
was to be returned to the ?.btor Pool "after the time it was no longer 
used in the Battery•. ~'hen a truck is dispatched from the lbtor Pool, 
a trip ticket is made out and only the driver named therein is permitted 
to drive the truck to the organization concerned. However. after the 
truck reaches the battery area., the Motor Pool is not concerned wit~ 
who drives it, but the trip ticket must accompany.the vehicle (R.8-13,30). 

Lieutenant Colonel Charles H. Tall, Jr., commanding officer of the 
394th, testified that drtvers are assigned to motor vehicles and that if 
the regularly assigned driver is present and available, it is improper 
for an officer to drive_ the vehicle except in an emergency (R.64,66,67). 

First Lieutenant William C. Rickerioh, Battery C of the 394th, "took . 
over" as Officer of the Day at 4130 p.m~, 24 August. As such, he had au
thority to pennit officers or drivers to take vehioles from the Batte.lion 
1.htor Pool. At no time during that evening did either he or Lieutenant 
Smith.give permission to e.ocused to use the truck (R.10,31,33). 

On the evening of 24 August 1943, Sergeant.Max Zona and Corporal 
William Sche.edel, both ot Detachment Corps of Military Police, 1852nd 
Service Unit, were on duty in El·Paso, Texas. At about 10a20 p.m. they 
saw the truck in question parked in the street. They searched it for a. 
trip tioket, but found none. Looking for the driver, Zona. entered the 
White Way Cafe, where some enlisted men told him that accused was the 
driver. .A.ooused w~s.just leav:lng the bar to put a niokel in ·the juke 
box. Zona·asked him his name and organization. Zona oould not reoall 
whether accused gave his right name, but he did remember that accused 
said he belonged to the .24th Automatio Weapons Battalion at Ysleta, Texas. 
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Accused se~med slightly under the influence of liquor but -,;as not drunk. 
He "weaved" a. little in his walk, and, e.lthough his language was "olear · 
enough to understand him", he "kind of skipped a few words" in speaking. 
Wnen he saw the Military Police, "he kind of got sea.red a. little bit, the 
way he looked" (R.13-21). · 

Accused had nothing to identify him, and a search of the truck failed. 
to produce any trip ticket (R.14,15,17,21,25,30). He was taken to the 
office of First Lieutenant Combest B. Sills, Assistant Provost Marshal, 
Fort Bliss. Accused drove the truck, &nd Corporal Schaedel testified 
that on two occasions it became necessary for him to take the wheel from 
accused in order to a.void hitting oars parked on the lef't side of ths 
roa.d (R.15,22,24,25}. 

' In response to ·a question by Lieutenant Sills, accused again .gave 
his organization as 24th Automatic Weapons Battalion, stationed at Ysleta, 
Texas (R.15,16,22.,25,'28 ). Through a telephone call, Lieutenant Sills 
learned that accused belonged to the 394th. Lieutenant Rickerioh, 
Officer of the Day, was surmnoned, identified accused, took him baok to the 
area, and arranged to have the truck driven baok (R.14,16,18,22,25-27,29, 

, 31,32). 

Accused testified that he was in command of the First Platoon, Battery 
D, of the 394th. The organization was composed of oolored troops with white 
offioers •• The truck in question was assigned to the battery for any use 
to which "we cared to put it", and was parked just outside the battery 
office (R.39,40,49,50,52). l)uring the morning, the truck had been use.d 
for ta.king enlisted men to town who were going on furlough. · .This was a 
customary procedure in the battery. so· far a.a accused knew, all the men 
on furlough had been taken during the morning. In the·afternoon, aooused 
took the truck and drove some men to town in connection with loans which 
they were endeavoring to negotiate prior to leaving on their furloughs. 
He was unable to find 8:tlY other transportation and could not locate the 
driver of the truck (R.40,43 ). · 

Having returned to the_ area, accused, still unable to find a. driver, 
drove the tru~k to the ma.in Post Exchange, whe·re he had a haircut. This 
was between 3 and 3a30 p.m. Thereafter he drove the truck back to the 
area and parked it (R.40,43,44,50). Accused's duty hours were over at 
4a30, and shortly after that time he walked to a s~.a.11, local Post Ex
change in the 394th Battalion Area (R.40,48-50). He stayed there for 
about two and a half hours, drank four or five bottles of beer, and talked 
with some of the enlisted men of his platoon, especially Sergeant Edward 
Robinson, who was either Platoon Sergeant or Assistant to the Platoon 
Sergeant (R.40,41,44,46,47,49,59). During his conversation with Robinson, 
the latter told accused that he wanted to go to the railroad station. 



(246) 

.Accused assumed that l\obinson was going on furloiii;h, although tliere 
was no actual conver.:;ation on the subject, and since it was re.ining., 
aocused said that he would take Robinson in the trucl<: (R.41,47,48,51). 
The regularly assi&ned driver of tha truck was in the Post E..iccha.nge, 
but was about to g-o over to the battery area. and did not conternplate 
going to town at the moment. .Accused obtaine<! his permissio,n to drive 
Robin.Gon to tha station, Robinson not being ·able to v,e.it for the driver 
(R.41.,47 ,48 ). Accused assumed that the trip ticket was in the car· 
pocket, where such documents ordinarily were kept (R.41). So far as 
accused recollected, Robinson had a ba.g with him (R.51). 

Slightly after 7:30 p.m. they left the Post Exchanee, boarded the 
truck at the battery area, and went to the station, accused driving 
(R.41,44,46,51). On his return trip, being in a hurry, accused tried 
to take a shorter route, but lost his way. He then drove back to town, 
hoping to pick up someone headed for the post, who could direct him 
(R.41,42 ). In his search for such a person., he stopped at the White 

1Yay Cafe, where he found several soldiers who intended returning to 
camp. He told them that they could ride with him for the purpose or , 
showing him the way. Ii3 ordered a bottle of beer and put a nickel in 
the "A.udiphone 11 At about 8130, within ten minutes after his arrival• 

at the place, the· hlili tary Police entered e.nd inquired e.bout the truck, 
and, as stated by the Military Police witnesses, he drove to the 1lilitary 
Police Headquarters. Accused admitted that the military policeman ~iding 
with him put his hand on the wheel several times, but accused said that 
there was no reason for such action, as he was in full command of his 
"facilities" ·(R.42-46). Accused testified that they arrived at Military 

• Police Headquarters about 10 p.m., but admitted that it would not take 
an hour and a half toge~ there from the White Wa:y Ca.re (R.42,44). 

According to accused he gave his correct name and organization to 
Sergeant Zona and to Lieutenant Sills and could not understand how "the 
error" w~s made. They must have misunderstood him. He never heard.of 
the town where he is supposed to have sa~d that his organization was 
located. IIa had no intontion of misleading aeyone about his name., serial 
number, or organization (R.42.,49). 

Sergeant Robinson testified for the defense e..~d in substance corro
borated the testimony of accused insofar as it related to him. He tes
tified that he was not leaving on furlough, but wanted to meet his wife, 
who was arriving on a 9z30 train. Witness did not say that he was going 
on furlough and nothing was said on the subject. He carried a small bag. 
~ontaining a uniform. The driver went to the area to change his clothes. 
iwltness reached the station between thirty and forty minutes before the 
train's arrival. According to Robinson, when a driver brings a truck over 
to the battery a.nd is not around., a.ny officer has a right to use the 
truck (R. 60-64). 
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Two barmaids from the White Way Cafe testified that the .Military 
Police came in a.bout five or ten minutes after accused's arrival and 
that accused we.s sober and normal (R.52-58). Each testified that ac
cused was the only "soldier" in the oafe (R.57,58,67). 

Lieutenant Colonel Tall testified that aacused was one of his best 
second lieutenants e.nd was truthful so fa.r as witness knew {R.65 ). First 
Lieutenant John c•. Brennan, of accused's battery, testified that the re
putation of accused in the battalion for truth and veracity was very high 
and that witness would believe him under oath. Witness and accused were 
good friends (R.69). 

4. The evidence thus shows that a.t the place and time alleged 1.n 
Specificat,ion 1, accused drove the truck therein described from Fort 

. Bliss to El Pa.so, Texas. Accused claimed that he had a right to do so, 
as the truck could be used to trive men on furlough to the station, and 
he assumed that Sergeant Robinson was on furlough. However, he also 
stated that the men going on furlough had been taken during the morning. 
Accused and Robinson were together for two and a half hours before 
leaving for town. It is almost inoonceiva.ble that during thie long period 
of time acous·ed did not learn that Robinson's reason for going to town 
was to meet his wife rather than to go on furlough. Furthermore, in taking 
a Government vehicle, accused acted at his peril. He should have found 
out definitely whether Robinson was on furlough before using the truck. 
L'ven if Robinson were on furlough, Lieutenant Colonel Tall pointed out 
that the regular driver should be used unless some emergency existed. 
There is nothing to show an emergency. The driver went to ohange his 
olothes, but nothing in the evidence indicates that he would not have 
been available if ordered by accused to take Robinson to the station., 

. ConsiderinG the evidence as a whole, the Boa.rd of Review has no difficulty 
in concluding that accused took and used the truck without proper authority. 

With reference to Specification 2, the evidence shows that at the 
place and time alleged, accused falsely stated his organization to Sergeant 
Zona. Accused's contention that he was misunderstood ia unworthy of be
lief, for Lieutenant Sills testified to a similar statement ma.de to him, 
and it is extremely unlikely that poth persons would have misunderstood. 
Furthermore, both testified that accused stated that the organization was 
at Ysleta, Texas, and it is exceedingly unlikely th.at they should have con
fused Ysleta with Fort Bliss. Intent to deceive ma.y be inferred from the 
misrepresenta.tion·itself and the oircumsta.nces of its utterance. The 
Speoificationwas proved beyond a reasonable doubt. 

. ' . 
5. War Department records show th.at accused is 30 years old. & 

graduated from high school and attended Louisiana State University for 
two and one-half years. He served as an enlisted man from 12 April 1942 
until 19 November 1942, when, upon graduation from the Antiaircraft 
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Artillery Officer Candidate School, C&mp Davis, North Carolina. he was 
appointed second lieutenant, Arm:r of th13 United States. In :r-eao1£lll1ending 
accused for Officer Candidate School, his ool!'nEl.nding officer stated that 
his qualities of leadership wer~ good and his character excellent.· 

6. The oourt was legally constituted and had jurlsdiotion of the 
person and the subject matter. No errors injuriously affecting the sub
stantial rights of accused were committed during the trial. In tb.e 
opinion of the Board of Review the record of trial is legally sufficient 
to sup:i;>ort the findings of guilty· and the sentence and to warrant con
firmation thereof. Dismissal is authorized under.Article of tfar 96. 

Judge Advocate. 
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1st Ind. 

War Department. J.A.G.o., 2 2 OCT 1943 • 'To the Secretary of Wa.r. 

1. Herewith transmitted for the action of the President e.re the 
record of trial and the opinion of the Boa.rd of Review in the case of 
Second Lieutenant William S. Gallagher (0-1046801), Coast Artillery. 

2. I oonour in the opinion of the Board of Review.that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation thereof. I recommend that· the sen
tence be confirmed but that the execution thereof be suspended during 
the pleasure of the President. 

3. Inolosed a.re a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effeot the recoI!l!l'.endation hereinabove made, should 
such action meet with approval. · 

1zy-ron c. Cramer, 
Major General, 

3 Inola. The Judge Advocate General. 
Incl.l-Reoord of trial. 
Inol.2-Draft of let. for· ' 

sig. Seo. of War. 
Inol.3-Form of Ex. action. 

(Sentence con.firmed but execution suspended.· G.c.v.o. 359, l2 Nov 1943) 

• 
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WAR DEPAR'llAENT (251)
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN 
,CM 241285 

I 8 OOT 1943 
UN I TE D S TA T.E S ) . PANAMA. COAST ARTILLERY COH!:A?ID-, 

. V, ) Trial by G.c.r.:., convened at 
, ). •Fort Amador, canal zone, 26 

Second Lieutenant CHARLES E. ) August 1943. Dismissal, total for
I.mUDY (0-1040451), ?.3rd ·. ) .fei tures ·and confinement for two (:2) 
coast Artillery- (AA.) ~ · · ) years. Disciplinary Barracks •. 

- - J.. - - - - - - - -- - - - - - . 

OPINION of the BOARD OF REVIEW' 
Lil)SCOlJB, GOLDEN and SLEEPER, Judge Advocates. 

'l. T:ie Board .of li.eview has examined the· record of trial in the 
case of the officer above named and _submits this, its opinibn to The 
Judge Advocate General. 

4• The accused was tried upon the following Charges and Specifi
cations:. 

CHARGE I: Violation of the 58th Art,icle of War. 

< Specification: In that 2nd Lieutenant Charles E. Moudy, ?.3rd 
···· Coast Artillery (il),did, at .Rio Hato, Republic of Panama, 

on or.about l April 194.3, desert the service of the United 
States and did remain absent in desertion until he surrendered 
himself at San Jose, Costa Rica, on or abo~t 7 July 1943., · . . . 

CHA.IlGE II I Violat_ion of the 96th Article 01' ·War, . 
.. . 

Specificatioht, In that 2nd.Lieutenant Charles E, Moudy, ?.3rd 
· . Coast Artillery: (AA), did,' at, Rio Ha.to, Republic 01' Fanama, 

· on or.a.bout 1 April 194.3, unlaw:t'ully take and drive away 
one Government vehicle~ Number W-202.364.12, one'quarter (;) 
ton, reconnaissance truck, :Model MB,· 1942, 0£ the value 0£ 
about '768,?5~ prop.o9rty ot the-l)iited States, . 

CHARGE III: ·violation 01' the 94thArticle 01' War. 
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coast Artillery (AA), did, at Position 1/66, C.'.:.nal Zone, on. 
or about 4 April 194.3, kno-.dne;;ly and willfdly ap:t)ly to his 
o-Ym use and benefit one crate containing fourteen (14) 
dozen eggs of the value of six dollars and eighty-six cents 
(:)6.86), property of. the United States, furnished and in
tended for the military service thereof. 

He pleaded not ;;;uilty to all Charges and Specifications but t;uilty of a 
violation of Article of war 61 in lieu of a violation of i~rticle of War 

.:. 58 as alleged in Charge I, and was found guilty of all Char1.;-:is and Speci- . 
. fications. Ti1e offenses were committed during time of war. ;le was sen
tenced to be dismissed the service, to forfeit all pay and allowances due 
or to become due and to be confined at hard labor, at such pl,\ce as the 
reviewing authority may direct, for two years. The revievrLig authority 
approved the sentence, designated the United States Disciplinary Barracks, 
·Fort Leavenworth, Kansas, as the place of confinement and forwarded the 
record of trial for action under Article of iar 48! 

3. The evidence for t.~e prosecution shows that about 2230 o•clock 
on the night of l April 1943, the accused, Ylirl.le slightly intoxicated 

, and after futilely attempting to borrow some money from a brother officer,. 
without authority drove array in a Government reconnaissance truck from 
his encampment at Hio nato, Canal Zone. 'l'he·truck was identified by 
number es the one o.escribed in tho Specification, Charge II, and· ,·ias 

. found the next rnornins at the guardhouse in P..io Hato where it had been 
parked by the milltary police -vmo had encountered the accused in front of 
a saloon about midnight in ·company 1dth two enlisted.men, one of ,mom had 
just purchased a quart of whiskey. The two enlisted men described ac
cused c.s being sober at that time ~nd admitted.having been 11 picked up" 
by the accused and riding in the truck with him to the saloon. The ac
cused, at first, gave the military police a false name and an incorrect 
serial n1.llllber but, after his belt and gun had been removed, admitted his 
true identity. The accused appeared sober, -was sitting in the driver•s 
seat of the truck, and was without proper authorization to drive it, con-. 
trary to promulgated orders which were admitted into evidence. The two 
enlisted men were placed in the guardhouse for the remainder of the night 
and the accused at about 0030 o•clock,-2 April 1943, was released (R. 7- · 
12, 16-13, 19-20, 21-23).. . . · ·. . . . 

' .. 
About noon, 3 April 1943, the accused, driving a civilian ·sedan_. ·· 

picked up another enlisted man at "Position 66 at the CP" and drove to. 
· Lfiss Violetta Young•s home :where they spent the rest of the day dr~, 
playing the piano and Ufooling a.round",· ~nd also spent the night.·. The. 
next mo~g th~y ar?se. about 1100 o • clock, · had breakfast and the accu.sed, 
who contmued 111.s drinking to the point of :intoxication, drove the en- . · · 
listed man back to his post in company with Violetta• s brother' and .t-"o . 
other civilians. Upon leaving the enlisted man at lrl:s post, the accused .. -~ 
reported in to no one but proceeded ~ the organization•s messhall. !there • 
he. appeared sober to the cook on duty fran wham he secured, after ~ . 
succe_ssf'ully asking for some steaks, on~halt (i) of a case, .14 .dozen, of 
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uoverrm1ent eggs ·which foe cook, under the impression t:1at the accused 
wanted to take them out on the ran~e ior the nen, directed one of the 
kitchen police to place in accused's c=.r. At tile sarne time another en
listed man 'l·,as· loading into tne car two cases· of beer which th.e acc-:rned 
h&.d procured on credit at the nearby exchange .:::.nd three civilians, "Spies", 
were observed in t.'f}e ca:t". 'lhe accused, thereupon, de1~rted and YJaS not 
contacted thereafter by military authority until his surrender as herein
after related (R. 23-25, 26-2S, 28-30). 

On 5 April 1943, the accused withclrevr ~80 from his bank account, 
leaving a balance ?f only 0,1.70. He was seen by Samuel young, Violetta.is 
brother, at about 1000 o•clock, 10 April 194.3, at the Parana Hotel jn 
Colon, canal zone, where he was in company with Violetta., in response to 
whose urgent telephone call Samuel had gone to the hotel: Violetta. intro
duce~ the accused, Ylho was then wearing civilian clothes, as her husband 
and as a lieutenant in the Army and he explained his attire by saying "to 
tell the truth, I have been soused for a fevt days", and "well, I am d,runk 
and I shouldn't be in 1miform11 • Tho conversation ,·.as partly in English 
and partly in· Spanish, which the accused spoke fluently, and was terminated 
by Violetta.is. brother-.asking them to have lunch with him, to which they 
agreed. At this time the a:::cused appeared to be intoxicated. However, 
the engagement was not kept as the accused and Violetta checked out of the 
hotel forai unrevealed destination. Violetta volubly testified about an 
affair with the accused which culminated in her clai'ned marrio{;e to the 
accused on the morning of 5 April 1943 in the town of San Francisco, Panama, 
and their appe~rance in Colon, above described, on their purported honey
moon. After seeing her brother, they decided .to go to Bocas del Toro.,. 
·without keeping the luncheon date, for further honeymooning. Durine this 
tLne, the accuseq carried his unifonn·in a pap~r sack because they would 
have been charged· higher prices for things if he hz.d viorn it. }Li..sfortune 
overtook the happy couple at Bocas del Toro; .vhile they were en,;aged upon 
a .f,'ishing expedition, the sack containinG the accused's uniform vias stolen 
from a wharf where it had been left and, consequently, the accused, r,ho i1ad 
told her he was .on furlough and bad to report back on 1 l!..ay 194.3, explained 

--that.he would have to go to Guabito or Alrnirante where troops were nearby 
and secure a unifom: During . this entire time the accused wore civilian 
clothes and was drunk, or; as described by Viol(;ltta., "up side down••.,. spend
ing every minute, when he ,ms able to evade her watchful eye, in 11 the can
tina". 'lliey parted on 27 April 1943 and Violetta. arrived at her home in 
Panama on the 28th where she found turmoil prevailin;; due to the investi
gation being conducted by the military police. However, she nanaged to. 
secretly discard a suitcase, containinc: some of' accused's uniforms, which 
he had left with her the preceding narch, intending to send them to his 
sister, but she was unable to identify, as having been in the suitcase, 
the several shirts and trousers having the accused•s name, ripped to shreds 
but in a neatly tied bundle, which had been found, durin~ foe ,nonth of i~y, 
194.3, hidden under a bridge on a.road going from old pana'i1a to San Fran
cisco. Since their parting in Bocas del Toro on 27 April 1943, Violetta, 
to her great surprise, had neither seen nor heard fron the accused until 
the day of the trial (R. 35-39, 40-41, 42-43, 44-48). 

A.bout 7 July 194.3, 1.;ajor Carlos F. :ielick, assistant Lilita.ry .kttache, 
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il..11erican E.11~..~ssy, San Jose, C0staf..ica.;; was advised by the police at Lilaon, 
Costa Rica, that they had the accused, vmo i:1c:.d voluntarily surrendered, 
in custody. The accused was brou;;ht t,') San Jose and there on 9 ~TuJ.y 1,ti,3., 
after full warning of his rights., the accused gave a sworn and written 
statemen-y which wasaj.'-:iitted into evidence. At such time he appeared sober 
and healthy•. Subsequently, he Has returned in c'..lstody to his ovm 01.·c;c,nization 
and, again having been fully advise'.i of his rights to speak or remain silent., 
he ;,;ave a more len~thy sworn statement which was also admitted into evid~nce. 
In the two statements, the accused assert~d ~1at, upon leaving Bocas del 
Toro, Pan.a.ma, about 27 Apri1 1943, he went t,o .ii.argarita, Costa fdca, in 
which vicinity he remai.'1ed for about two nonths, suffering from malaria, over . 
indulgence in intoxicants, and fear of t:1e consequences of his acts. On 
or about l July 194.3 he resolved to surrender himself and proceeded to 
L:iJnon for such purpose rather than Panana because he fe,ilred h!J might be 
apprehend~d and not haye the· benefit of voluntary surrender. At Limon, 
he was in the hospital for a.bout a \'reek with malaria before surrenderirg • 
He summarized his interlude with Violetta as 1'a Panamanian al'fair, nothing 
more" and attributed his absence and actions to SJ:1ock from having seen four 
of his best friends killed. at ?earl Harbor where he had enlisted service, 
a thwarted desire for combat service and absolute L'1toxication, at the 
tir.:e of his dep;:.rture, which was continued throll{;hout his absence and whiqh., 
with the malaria and his constantly mountint; fear of tl1e consequences of 
his actions, deterred him.,frcm an earlier surrender. '.[he statements 
disclaim any recollection of his use of the truck or the acquisition of 
the eggs but, in effect, deny the fo:r,na tion of any intention to desert 
and otherwise subst.antiate other material portions of the evidence for 

. the prosecution (R. 49-52, 5.3-56; :::XS. "C" and "D")• 

The value of the truck and the eggs were shown to be ~76S.75 and· 
e6.86, respectively•. The.organization's morning report was appropriatelf 
in evidence and shows the accused AY,'OL from 1200 o•clock on 1 April 1943 
until ? July 194.3 (R•. 30-.31., 31-.33; Bx. "A")• 

4. 'lhe evidence for the defense, elicited f:-om the testimony of the 
.. accused., v.110 after full explanation of his rights as a vri.tness, elected 
···to testify, shows that the acc·used admitted .the matters contained in his 

sworn statements, that the statements were given ~fter appropriate advice 
concerning his right to speak or remain silent, that he never intended to 
desert the service and that any construction rmich might be placed thereon 
manifestine such an intention was the result of the circumstances unde;r 
mi.ch they were given and .,10uld not express tbe true intent of the accused. 
He repeatedly and strenuously denied an intention to desert., his reasons 
for his actions, asserted..Jrl.s willingness to undergo pimishment for the 
offense of absence without leave and reiterated his desire for combat 
service (R~ 57-62). 

5. The Specification., Chcrge I, alleges that the aqcused at Rio 
Hato., panama,. on orcbout·l April 1943 deserted the service of the United
Sta.tes and remained absent in desertion until he surrendered himself at 
san Jose, Costa Rica, on or about 7 July 1943. The offense'is defined as 
"absence without leave accompanied by the intention not ·to return". (I.:.c.:;r• ., 
192S., par. 130) 
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Both e~ements ~re essential to the offense ahd., since the accuse~SS) 
pleaded guilty to being absent without leave, it is only necessary to 
scrutinize the evidence to ascertain whether the "intention not to return11 

existed. Notwithstanding the a.ccused's disavowal o.f such int'.ention,;·his 
actions .as sho.m by the uncontradicted evidence and, in truth., as admitted 
by him, conclusively show that such intention existed, either_upon his de-. 
parture or at some time.during nis absence. Among these actions are 
prolon::;ed absence without leave., discarding of his uniform, wearing of 

· civilian clothes., ,d.thdrawal of his bank account., failure to report at 
numerous posts passed in his vianderines and his ultimate surrender in an
other country., far distant from his station and only o.fter he had become 
ill and penniless. These actions render his denial of an intention to 
desert unworthy of any credence wha.tsoever., pecause they themselves impel 
a contrary conclusion; otherwise a secret mental reservation., unknown and 
und~sclosable to oth~rs except at t.~e accused•a whim and capripe, and at,
tP.sted by niJn alone, vrould serve to shielq him from the conseqµences of a 
long series of acts, utterly inconsistent with such mental reservation. 

· 'l'he prosec1.~tion, therefore., introduced competent evidence which establishes 
beyond a reasonable ·doubt everJ element of the offense alleged in the 
Specification., Charge I.,. ample to .supiJort the findings of. guilty of Charge · 
I and its Specification. · 

6. The Spacifi~ation., Charge II, alleges that the accused at a speci
fied time and place unlawfully too!< arid drove away a certain described .. 
Government truck of the value of f76S.75, the property of the United States. 
The offense is alleged in violation of Article of War 96. The uncontroverted 
evidence shows the commission of the offense as all!:!g~d and, further, :that 
the accused's unwarranted use of the vehicle was in dir.ect contravention· 
of express standing order~ to the contrary (:.1.c.11.·, 1928, par. 152)• · His 
action in so using the truck. vias., therefore., prejudicial to good order' 
and military discipline and the findings of guilty of Charge . II and its . 
Specification were fully warranted by the com~etent.evidence. 

7. The Specification., Charge. III., alleges that the.accu.,ed at a 
specified time and place ttlmow:ingly and willfully" converted to iu.'s own 
use 14 dozen·eggs of the value of $6.86., the property of the United states, 
furnished and intended f.or the milltary ser1Tice thereof\ The acts of the 
accused in securing the · eggs and in carrying them away,. as shown beyond a 
reasonable doubt from the undisputed testimony of two witnesses., constituted 
the offense defined as misapplication of Government property by the Man~ 
ual for courts-nartial (~i.c.i: • ., 1928., par.150.!). Although this offense., 
as well as that discussed in the preceding pqragraph, when compared to , 
that of deserti~n, is relatively inconsequential and might well have been 
omitted, the competent evidence adduced sh0"8its commission beyond a reason
able doubt and supports the findings of guilty of Charge III and its Speci
fication; 

8. The accused is about 23 years of" age. The War Department .. 
records show· that the accused enlisted at Fort Logan, Colorado., on 4 April 
1940 for three yea.rs and that he was commissioned a second li.eutena.nt on 
5 J1me 19L~ upon i;raduation from Officers C~ndidate School,· with aetive 
duty as an ~fficer from the latter date. · 
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9. 'rhe court was legally constituted. !Jo errors injurioi.;_::;ly af
fecting the substantial rights of the accused ,rnre com:mi tted durint:; the 
trial. For the reasons stated the Doard of lleviaw is of the opinion that 
t:ie record of trial is legally su.fficient to support til.e findin~s of 
guilty of all Charges and S:,eci.f.'ications and the scn-i:,ence, and to ,.-arrant 
eonfirmation thereof. Dismissal is authorized upon convictior- of a 
violation of J..l'ticle of 1:rar 53, 94 or 96. 

~£.~. Zud;e A.dvocate 

Judge .:1..c1voca. te5-~J'(;u~ 
Judze .;.q.vocate~'l/µ11, 
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SFJGN 
CL'. 241285 

1st Ind. 

'War Department, J.A.G.O., 2~ OCT 1943 - To the Secretary of W'ar. 

1. Herewith transmitted for the action of the Presider.t are the 
record of trial and the opinion of the Board of Heview in -Lhe case of 
Second Lieutenant Charles E. 1.Ioudy (0-1040451), 73rd Coast Artillery 
(AA). 

2. I concur in the opinion of the Board of Review that the re-
cord of trial is legally sufficient to support the findings and sen·
tence and to warrant confirmation thereof. I recommend that the sentence 
be confirrred and carried into execution, and that the Eastern Branch, 
United States Disciplinary Barracks, Beekman, New York, be designated 
as the place of confinement. · · 

3. fnclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approital. 

·~ 

Myron c. Cramer., 
1Jajor General., 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record of tnai. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 

(Sentence confirmed. G.C.M.O • .386, J Dec 1943) 
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. 
WAR DEPARTMENT 

Arr;w Service Forces 
In the Office of The Judge Advocate G~neral 

Washington,n.c. (259) 

~·= 2 NOV 1943SPJGH 
CM 241302 

UNITED STATES ) SECOND AIR FORCE 
) 

. v. ) Trial by G.c.M., convened at 
) Army Air Base, Casper, Wycrning, 

Secom Lieutenant GILBERT ) 30 August 1943. Dismissal, 
C. WAIT!<~ (0-797648), Air ) total forfeitures and confine
Corps. ) ment for one (1) year. 

OPINION of the BOARD OF REVIEW 
DRIVER, LOTTER.HOS and IATTIN, Judge Advocates 

1. The Board of Review has examined the· rec.ord of trial in the 
case of' the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cat~ons: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that 2nd Lt. Gilbert c. Waite, AC, 464th 
Bomb. Squadron, 331st Bomb. Group, did, lVithout proper 
leave absent himself from his organization at Arff'¥ Air 
Base, Casper, Wyoming, from about 18 August 1943 to 
about 24 August 1943. 

CHARGE II: (Findi~g of. not guilty). 

CHARGE III1 Violation of the 96th Article of war. 

Specifications In that 2nd Lt. Gilbert c. Waite, AC, 464th 
Bomb. Squadron, 331st Bomb. Group, was at the Officers• 
Club, Army Air Base, Casper, Wyoming, on or about 24 
August 1943 drunk and disorderly under such circumstances 
to bring discredit upon the military service. 

CHARGE IV: Viol.a ti.on of the 64th Article of War. 

, 



(260) 

Specification 1: In that 2nd Lt. Gilbert c. Waite, AC, 464th 
Bomb. Squadron, .3.3l~t Bomb. Group, did, at Arny Air Base, 
Casper, Viyoming, on or about 24 August 194.3, strike 1st 
Lt. Maurice G. Cropper, AC, his superior officer, who 
was then in the execution of his office, in the face with 
his fist. 

Specification 2, (Finding of not guilty). 

Specification .3, (Finding of not guilty). 

He pleaded not guil-cy- to ail Specificationa and Charges and was four'1 
not guilty of Charge II and of the Specification thereunder and of 
Specifications 2 and .3- of Charge IV, and guilcy of Charge I and of 
the Specification thereun:ier, of Charge III and of the Specification 
thereunder, except the words "Officers' Club• and ttdrunk and", and of 
Specification l of Charge IV and of Charge rv. He was sentenced to be 
dismissed the service, to forfeit all pay and allo...ances due or to be
come due, and to be confined at hard labor for one year. Evidence of 
one previous conviction (three Specifications) by General Court-Martial 
for absence without leave for about 12 cllqs, one day and 6. ~s, re
spectively, in violation of the 61st Article of. War, was introduced. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under the 48th Article of War. 

.3. The evidence for the prosecution is substantially as follows, 
\ 

!• Ch~ge I (absence without leave), By- extract copy of the 
morning report of the.464th Bombardment Squadron, it was shown that the 
accused was absent without leave from his station and command from 18 
August 194.3 ("as of 2400 Aug. 17th"} to 24 August 194.3. 'lhe accused had 
been granted leave on 9 August from which he should have returned at 
2400 on 17 August 194.3. He did not at aey time report that he had re
turned from his leave to either the commanding officer or the operations 
officer of the 464th Bombardment Squadron. (R. 6-A-6-D; Ex. l) • 

. £• Charge III (disorderly under such circumstances as to 
bring discredit upon the military service) and Charge IV, Specifica
tion 1 (striking a superior officer in the execution of his office): 

On 24 August 194.3, the accused was placed in arrest in quarters 
by Captain Harold C. Brasher, the Operations Officer of the 464th 
Bombardment Squadron upon verbal orders of Captain Isaac L. Epperly, Jr., 
commanding officer of the squadron. Accused was definitely restricted 
to quarters, latrine and officers• mess and at no time were the restrictions 
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lifted. The order of arrest was initiated by Captain Epperly and not 
by a higher officer (R. 6-A-6-D). 

At 10:40 p.m. 24 August, Mrs. Waite, the wife of the accused, 
'Who was in the Officers' Club, asked First Lieutenant Maurice G. Cropper, 
the officer of the day, to help her get the accused back to quarters, 
saying that accused was 1.m.der arrest by Captain Brasher•s authority. 
The accused was at the bar in the Officers• 9lub ar.d ac:kitted to 
Lieutenant Cropper that he was under arrest, but stated he thought that 
he was only confined to the Base. Cropper told him he was in arrest in 
quarters and was allowed the freedom of the latrine and regular hours 
at the officers' mess and also th.at he could not then go to the officers' 
mess or spend the rest of the evening with his wife (which accused had 
requested) but must return to his quarters. Cropper then asked accused 
to accompany him, as "it would make ~ charges against him that much 
easier on him", drove accused to his Olfil quarters where Cropper talked 
to him for about five minutes, again advising him not to leave quarters, 
and re.turned to the Officers' Club llbere Mrs. Waite asked Cropper 
whether he had brought the keys to her car. Cropper had not procured 
from the accused aey keys but within 10 to 1$ minutes he returned to the 
quarters of the accused to get th.em and found him apparently asleep. 
When Cropper attempted to awaken the accused, he tried to grab and strike 
Cropper. -reeling that he was accomplishing nothing, Cropper called a 
guard whom he had brought with him and again shook the accused but with 
no apparent result. A!ter spending seven or eight minutes trying to 
awaken accused, he posted the guard outside the quarters and returned to 
Base Headquarters to procure transportation for Mrs• Waite (6-I-6-L). 

promptly after Cropper had departed, accused left his room and 
asked Second Lieuten!nt John v. Johnston, whose room was adjacent to 
his, l'lho had disturbed him and Johnston told him it was the officer of 
the day. Accused then said he was going to get his gun and if the ma.n 
came back and disturbed him again he would shoot him through the heart. 
The accused left his quarters but Johnston did not see him leave. 
Johnston told the guard outside about the conversation but did not know 
whether or not the accused was joking (6-x-6-z). 

• When the guard reported that the accused had left his quarters 
and was headed in the general direction of the Officers' Club, Cropper 
procured two more guards and searched the immediate area. Mrs. Waite, 
at Cropper's request, searched the car of the accused which was parked 
near the Officers' Club for weapons which she thought were there, but 
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found none. Shortly after this, and while Cropper and the three 
guc:.rds were standing around the car, accused appeared and asked 
Cropper what he was doifl[; around his car. Cropper told accused he 
was looking for him and reminded him that he was under arrest in 
quarters, the accused replying that he had come back to lock his car. 
The accused fumbled with his keys, o~en~d and reached into the trur2r
of the car whereupon Cropper ordered the two guards to seize him. 
Accused then reached into his shirt-front but Cropper beat him to it, 
grabbing the weapon there concealed, a hunting knife. Accused was then 
searched for other weapons, and none being found, Cropper then ordered 
t.'fts two guards to lead accused to the guardhouse. They ~d not ta.ken 
mere than twenty steps llhen the accused, usi~ his head as a batter
ing ram, attempted to break away. He partially knocked down one guard 
and was about to escape when Cropper drew his pistol and hit the ac
cused on t.'1.e head with the side-plate of the butt. The accused tried 
to kick. One guard was on his knees. Cropper hit the accused in the 
head again, this time using his pistol like a hammer. (On cross
examination Cropper said he hit the accused approximately three times 
with his .45 calibre pistol. He did not know whether the broken side
plate on the handle was broken by these blows or not (R. 6-R).) The 
head of accused was bleeding but he made another attempt to escape 
shortly thereafter, then fell down and the guards carried him to the 
front of the guardhouse. Cropper having ordered an ambulance sent the 
accused, accompanied by two guards, to the hospital (R. 6-~M). 

When accused was brought to the dispensary, he was in a con
dition of acute excitement, "fighting mad" and had to be restrained 
"a bit". At 11:55 p.m. Cropper went to Base Headquarters and reported 
to "Captain Utley" what had happened, then went to the Officers• Club 
to see that Mrs. Waite had transportation home1 and next proceeded to 
the hospital. The accused was in the "treatment room", but presently 
came out, stood in ·front of Cropper, called him a "dirty yellow son of 
a bitch• and a "yellow-livered bastard". Accused also told Cropper that 
he did no~ think it was fair that he should be struck while being held, 
that he did not like Cropper's actions, and intended to do something 
about it, and that Cropper had hit him where he previously had had an 
accident. The medical officer of the day reported that the accused had 
refused medical treatment and that he could do nothing with him. Cropper 
then procured Sergeant Bajkowski and two more guards and stood ready to 
take,/1.ccu~ed to Vlard "H", to which accused refused to go. Accused was 
now 01.trs1.ng * * * outn Cropper in the presence of a nurse Aft 
Cropper bad asked the medical officer of the day -'- h • er 

d nuere 8 wanted the 
accuse. ta~en, the accused walked up to Cropper am. hit him in the mouth 
with his fist. The guards then seized accused and took him to the ward 
designated by the :Medical officer of the day (6M-6Q, 6-u, 6-w, 6-BB). 
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When the accused was ta.ken to the hospital, he had two 
lacerations of the sClilp on the right occipital area, also a br~ise 
over the occipital area and a laceration of the fi~er (R. 6-T). 

4. The evidence for the defense is substantially as follows: 

Accused was granted an eight day leave which included travel 
time and 1VaS to return by midnight 17 August 1943. Approximately 1.5 
August, a telegram sent from a point in Maryland was rscaived from ac
cused by Major Willi.am N. Vickers, commanding officer of Vickers Pro
visional Group, of which the accused was then a member, saying he was 
having difficulty securing gasoline coupons for his return to camp arrl 
would be a couple of days late in returning. Major Vickers received 
another telegram from accused saying he was on his way and a telephone 
call from Sioux City, 19 August, to the effect that he had a broken 
connecting rod which had damaged his crank shaft and that he could not 
procure parts for about two days--that he had attempted to fly back 
but could not get reservations. Accused also said he had attempted to 
purchase a small type airplane, had a "deal" ·for a 1942 Dodge in Sioux 
City am was waiting clearance frcm the ration board, and that he had 
tried all means of transportation-that he would use the quickest lt@ans 
of getting back. Upon his arr,i.val, accused called Major Vickers and 
was told that the matter wa.s out of hl.s hands, since accused had been 
transferred from his group, Major Vickers advisir:g him to sign the 
Officers• Register at Base Headquarters and report at Squadron Opera
tions (R. 6-E-6-H). 

Two guards present at the incident around the car of the ac
cused testified that they did not see the accused draw a knif'e from his 
shirt or at all. When the officer of the day pulled the knife out they 
saw it for the first time. one guard (Private Anthony Janco) said that 
the accused attempted to escape by kicking and butting but the accused 
never escaped from their grasp. Another guard (Private Uhlan w. 
Doolittle) said that he and J~co did not then need assistance but might 
have later. Neither.guard was knocked to his knees. Lieutenant Cropper 
hit the accused twice over the head with his pistol. There was no 
trouble with the accused from then oo (R. 6~-6-HH). 

Three witnesses testified that the accused was not. drunk or 
disorderly when in the Officers' Club. He had a Tom Collins and played 
the slot machines (R. 6-II-6-LL). 

The accused elected to remain silent (R. 6-LL). 
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5~ a. Specification, Charge I: The evidence shows that the ac
cused was-absent vd.thout leave from his station and conm1a11d from 18 
August to 24 August 1943. 

b. Sr;ecification, Charge III and Specification 1, Charge Iv: 
The evidence clearly shows that the accused was neither drunk nor dis
order]y in the Officers' Club on 24 August 1943, but that he was dis
orderly at the Station nospital in such a manner as to bring discredit 
upon the military service. After the accused had been injured in his 
strugfle with the guards, he was taken to the Station Hospital to have 
his seal? wound treated. He refused treatment, called the officer of 
the day vile names in the presence of a ne<;l.ical officer, nurse and en
listed men, and as a climax struck the officer of the· day a violent 
blow in the mouth. The evidence supports the finding of being dis
orderly in such a manner as to bring discredit upon the military ser-

. vice and of striking his superior officer, a first lieutenant then act
ing as officer of the day, who was then in the execution of his office. 

6. Mrs. Alice Waite, mother of the accused appeared personally 
before the Board at her request on 18 October 1943 on behalf of the ac
cused. 

7. The accused is 26 years of age. The records of the Office of 
The Adjutant General show his service as follows: Aviation cadet from 
26 March 1942; appointed second lieutenant, Army of the United States, 
and active duty, 16 F' ebruary 19 43. 

8. lne court was legally constituted~ No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review: is of the opinion that tae record of 
trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of Article of War 61, 64 or 
96. 

--~--'_.;==))~...:.·_l::~:.::.=.:::.:::.:=·~--,Judge Advocate 
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- To the Secretary of war.War Department, J.A.G.O., A NOV 1943 

1. Herewith transmitted for the action of the President are the 
record of trial and the.opinion of the Board of Review in the case of 
Second Lieutenant Gilbert C. Waite (0-797648), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence, and to warrant coP.firmation of the sentence. The accused, 
who was on leave at a place a great distance from his station, failed to 
retu.rn on time and was absent without leave for about six days. There 
are indications in the record that transportatioo. difficulties may have 
been contributing factors. After the officer of the day had struck 
accused on the head with the butt end of a service pistol when the latter 
tried to break away from two guards who were holding him, the accused, 
highly excited, very angry and severely injured, was disorderly in the 
station hospital where he was taken for treatment, called the officer of 
the day vile names and struck him, a superior officer in the execution of 
his office, a violent blow in the mouth. The accused previously had 
been convicted (three Specifications) by general court-martial of absence 
without leave for 12 days, 1 day, and 6 days, respectively, in violation 
of the 61st ,Article of War. I recommend that the sentence to dismissal, 
total forfeitures and confinement at hard labor for 1 year be confirmed, 
but, in view of all of the circumstances, that the confinement and the 
forfeitures be remitted, and that the sentence as thus modified be car-

. ried into execution. · 

3. Careful consideration has been given to a report of examina
tion of accused by a Board of Medical Officers which convened on 20 
September 1943, to a letter dated 9 October 1943 to the President from 
Mrs. Gilbert C. Waite, the wife of accused, and to a letter dated 19 
October from Mrs. Alice c. Waite, the mother of accused. 

4. Inclosed are a draft of a letter for.your signature, trans
mitting the record to the President for his action, and a form of Execu
tive action carrying into effect the econnnendation made ove. 

6 Incls. 
Incl.1-Rec. of trial. T. H•.Green, 
Incl.2-Dft. ltr. for sig. Brigadier General, u. s. Army, 

S/w. Acting The Judge Advocate General. 
Incl.3-Form of action. · 
Incl.4-Rept. of Exa,,u.nation. 
Incl.5-Ltr. fr. Mrs. Gilbert Waite, 

9 Oct. 1943. 
Incl.6-Ltr. fr. Mrs. Alice Waite, 

19 Oct. 1943. 

(Sentence confirmed but confinement and forfeitures remitted. 
G.C.M.o. 415, 28 Dec· 1943) 
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Army Service Forces 

In the Office of The Judge Advocate General 
Yiashini:;ton, D. C. 
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SPJGK 
CM 241324 19 OCT 194.~ 
UNITED STATES ) MOBILE AIR SERVICE CC!l,:t.1AND 

) 
v. ) Trial by G.C.?.':., convened at 

) Brookley ~:i.eld, Jbbile, Alabama, 
Second Lieutenant ALFRED Vf. ) 15 Septenber 1943. Dismissal, 
MADDOX (0-1036621), Chemical ) total forfeitures,.and confine
"ilfarfare Service. ) ment for four (4) years. Dis

) ciplinary Barracks. 

OPINION of the BOARD OF REVI:SW 
LYON, HILL and ANDRE"l"iS, Judge Advocates. 

1. The record of trial in the case of the officer na.ined above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 61st Article of War. 

Specificationa In that Second Lieutenant Alfred w. Haddox, 
Chemical Warfare Service, 480th Base Headquarters and Air 
Base Squadron, Brookley Field, lJobile, Alabama, but then 
assigned to the 45th Air Depot Group, Brookley Field, 
1bbile, Ala.bane., did, without proper leave, while enroute 
from Warner ·Robins Field, Warner Robins,. Georgia, to 
Brookley Field, l1bbile, Alabama, absent himself from his 
station at Brookley Field, l 1bbile, Alabama, from about 17 
Hay 1943 to about 9 August 1943. 

CHA...~GE Ila Violation of the 95th Article of War. 

Speoifioation 1 a In that Second Ueutenant Alfred W. J:,addo:c, 
Chemical Warfare Service, 480th Base Headquarters and Air 
Base Squadron, Brookley Field, J.fobile~ Alabama, but then 
assigned to the 45th .Air Depot Group, Brookley Field, Nobile, 
Alabama, did, at or near Atlanta, Georgia, on or a.bout 15 

· May 1943, with intent to defraud wron[;fully and unlawfully 
ma.ke and utter to .the Piedmont Hotel, a certain check, in 
words and figures as follows, to wita 
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Speoifi-
cation 

2 

3 

4 

T:aE PACHERS NATIONAL BA.1K 

~a. Nebraska May 15 19 43 

Pay to the 
Order ot ____...;;;.Pi::.·e;;.;dmo;;;;;;;;;:;n;.;;t.....;;Ho;;.t;;.;e;.;;l;.________$__2_0_.oo______ 

__Tw;;.:.;.;e~n;;.;t£y_d~o;;.;l~l;;.;a~r~s.....;;and;;;.;;;.._-_-_-_-_--_-_-_-_-_n~o/:~l~OO------~Dollara 

No. ------------....~-s./--::"Al_fr'=-=e~d_W-:::-.-.;,1;:-'fa-:::d~d-ox-;-::~-:
2nd Lt. c.w.s. 1036621 

and by means thereof. did fraudulently obtain from the Piedmont 
Hotel $20.00 in lawtul money of the United States, he the' sa.id 
Second Lieutenant Alfred w. ~ddox, then well knowing that he 

· did not have and not intending that he should have sufficient 
funds in the Packers National Ba.nk, Omaha. Nebraska, for the 
payment of said check. 

Note& .and three additional Specifications, identical in form 
with Speoifioation 1. except as to the place and date, and 
the person by whom each check was cashed, and except as to 
the payee of each check, the date of cashing being in each 
instance the date on the face of the check and the place of 
cashing being the same as the address of the person cashing 
the check, which excepted matte.rs are as follows, respectively• 

Date of Cash- Cashed By Payee Amount 
ing 

. 15 J.il.y 1943 Piedmont Hotel Piedmont Hotel $20.00 
Atlanta, Georgia Atlanta. Georgia 

20 Yq 1943 Piedmont Hotel Piedmont Hotel $20.00 
Atlanta. Georgia. Atlanta, Georgia. I 

24 Mly 1943 Exchange Hotel Exchange Hotel $20.00 
Montgomery• Al a. Montgomery• Ala. 

Specification 51 In that Second Lieutenant Alfred w. Afaddox, 
Chemical Warra.r, Service, 480:t;h Base H3adquarters and Air -
Base Squadron, Brookley Field, &>bile, Alabama, but then 
assigned to the 45th Air Depot Group, Brookley Field, 1.oobile. 
Alabama. being indebted to the Piedmont &tel, Atlanta., Georgia, 
in the sum of $32.60 fer room and telephone charges, which amount 
becallle due and payable on or about 25 1'fay 1943, did~ at or near 
Atlanta, Georgia, from about 25 Ma.y 1943 to the present date, 
dishonorably fail and neglect to pay· said debt. 

Note• and twelve additional Specifications, identical in form 

·- 2 ... 

http:matte.rs


(269) 

with Specification 1, except as to the place and date, a.nd 
the person by whom ea.oh check wa.s cashed, and except as to 
the payee of ea.ch oheok, the date ,of cashing being in ea.oh 
instance the date on the face of the check and the place of 
cashing being the same a.s the address of the person cashing 
the check, whioh excepted matters a.re a.s follows, respectivelya 

Specifi
cation 

Date of Ca.ah
ing 

Cashed By Payee Amount 

6 24 . June 1943 The Bank of America. 
National Trust and 
Savings Asso., San 
Francisco, California 

Ca.sh $50.00 

7 26 June 1943 • • Cash ;50.00 

8 1 June 1943 Ba.leer Hotel 
Dallas• Texas 

Cash $25.00 

9 

10 

4 

3 

June 1943 

June 1943 

• 
-ti 

• 
II 

Cash 

Cash 

$30.00 

$25.00 

11 17 July 1943 , First National Bank 
of Salt Lake City, 
utah 

Alfred w. 
:llkddox 

~20.00 

12 26 May 1943 American Bank & 
Trust Company, 
New Orleans• La. 

Cash i5o.oo 

13 10 June 1943 Biltmore Hotel 
Los Angeies, Cal. 

Biltmore Hotel $25.00 

14 14 June 1943 n • Cash $26.00 

15 16 June 1943 n II Ca.sh $20.00 

16 18 June 1943 • ti Biltmore Hotel$28. 70 

17 28 June 1943 St. Francis Hotel 
San Francisco, Cal. 

Ca.sh $15.00 

CHARGE IIIa Violation of the 96th Article of War. 

Specification la In that Second Lieutenant Alfred W. Maddox, 
Chemical Warfare Service, 480th Base Headquarters and Air 
Base Squadron, Brookley Field, Mobile, A].a.bama, but then 
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Specifi-
cation 

2 

3 

4 

assigned to the 45th Air Depot Group, Brookley Field, 
Mobile, Ala.b8.I118., with intent to defraud. the Piedmont Hotel, 
Atlanta., Georgie., did, at Atlante., Georgia, on or a.bout 15 
?.ay 1943, unlawfully pretend to the Piedmont Hotel that he 
had auf'f'icient funds in his a.coount in the Packers .National 
Bank, Omaha, Nebraska., to satisfy in full his check drawn 
on said bank in the sum of $20.00, well knowing that said 
pretenses were false, and by means thereof did fraudulently 
obtain from the said Piedmont Hotel said sum of $20.00 in· 
lawful money of the United States. 

Note a and three addi tiona.1 specifications identical in form 
with Specification 1, except as to the plaoe and date, and 
-the person by whom ea.oh check was cashed, e.nd except~ to 
the payee of ea.ch check, the date of cashing being in each 
instance the date on the face of the check and the place of 
cashing being the same e.s the address of the person cashing 
the check, which excepted matters are as follows, respectively& 

Date of Cash- Cashed By Payee Amount 
ing 

15 l.&iy 1943 Piedmont Hotel Piedmont Hotel $20.00 
Atlanta, Georiie. Atlanta., Georgia 

20 May 1943 Piedmont Hotel Piedmont Hotel $20.00 
Atlanta, Georgia. Atlanta, Georgia. 

24 l&l.y 1943 Exchange li>tel Exchange Hotel $20.QO 
Montgomery, Ala.. Montgomery,Ala.. 

Specification 5a In that Second Lieutenant Alfred w. J.addox, 
Chemical Warfare Service, 480th Base Headquarters and Air · 
Base Squadron, Brookley Field, Mobile, Alabama, but then 
assigned to the 45th Air Depot Group, Brookley Field, 1bbile, 

. Ale.be.ma., having received a.lawful order from Colonel Charles 
E. Thomas, Junior,,Air~orps, to proceed from Yfarner Robins 
Field, Georgia without delay to his proper station at Brookley 
Field, Mobile, Ale.be.ma., the said Colonel Charles E. Thomas, 
Junior, being in the execution of his office, did at or near 
Brookley Field, l&>bile, Ala.be.ma., on or a.bout 17 l!,ay 1943, 
fail to obey the same. 

Specification 6a In that Second Lieutenant Alfred W. Maddox, 
Chemical Warfare Servioe, 480th Base Headquarters and Air 
Base Squadron, Brookley Field, Mobile, Alabama., but then 
assigned to the 45th Air Depot Group, Brookley Field, M:>bile, 
Ale.balll8., being indebted to the Piedmont Hotel, Atlante., 
Georgia, in the sum of $32.60 for room and telephone charges. 
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which amount beca.roo due and payable on or about 25 r,la.y 
1943, did, at or near Atlanta, Georgia, from 25 May 1943 
to the present date, dishonorably neglect to pay said debt. 

Note: and twelve additional Specifications identical in form 
with Specification 1, except as to the place e.nd date, and the 
person by whom each check was cashed, and except a.s to the 
payee of each check, the date of cashing being in each instance 
the date on the face of the check and the place of cashing being 
the same as the address of the person cashing the check, which 
excepted amounts are as follows, respectively: 

Date of Cash-
ing 

24 !June 1943 

26 June 1943 

1 June 1943 

4 June 1943 

3 June 1943 

17 July 1943. 

26 1Ry 1943 

10 June 1943 

14 June 1943 

16 June 1943 

28 June 1943 

18 June 1943 

Cashed By 

Bank of .America 
National Trust & 
Savings Asso., San 
Francisco, Calif. 

ti II 

Baker Hotel 
Dallas, Texas 

n II 

II II 

First National 
Bank of Salt Lake 
City, utah 

American Bank & 
Trust Company, 
New Orleans, La. 

Biltmore Hotel, 
Los Angeles,Cal. 

n n 

n n 

St. Francis Hotel,. 
San Francisco,Cal. 

Biltmore Hotel, 
Los Angeles,Cal. 

- 5 -

Payee Amount 

Bank of America $50.00 
National Trust & 
Savings Asso., 
San Francisco, 
Calif. 

n n $50.00 

Baker Hotel $25.00. 
Dallas, Texas 

n II i3o.oo 
II 11 $25.00 

First National $20.00 
Bank of Salt Lake City, 
utah 

American Bank & $50.00 
Trust Company, 
New Orleans, La. 

Biltmore Hotel, $25.00 
Los Angeles,Cal. 

.. .. $25.00 

n n ~20.0Q 

St. Francis Hotel,~15.00 
San Francisoo,Cal. 

Biltmore Hotel, $28.70 
Los Angel~s,Cal. 

http:Hotel,~15.00
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Accused pleaded guilty to Charge I and its Specification, guilty to Specifi
cation 5 of Charge III, and not guilty to the ether Charges and Specifioations. 
He was found guilty of all Charges and Specifications. No evidence of pre
vious convictions was introduced. He was sentenced to dismissal, forfeiture 
of all pay and allowances, and confinement at hard labor for four (4) years. 
The reviewing authority approved t~ sentence, designated the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of confinement 
and forwarded the record of trial for aotion under Article of War 48. 

3. Evidence introduced by the prosecution showed that accused is a 
second lieutenant, Chemical Warfare Service, attached since 30 June 1943 
to the 480th Ba.se Headquarters and Air Base Squadron, Brookley Field, Mobile, 
Alabama. (R.17). On 13 ?my 1943 accused was on tein.porary·duty with Warner 
Robins Air Depot Command and Staff School at Warner Robins, Georgia. On 
that date he received orders, by order of "Colonel Thomas", to report w1th
out delay to the 45th Air Depot Group, Brookley Field, Mobile, Alab8.l!l8., to 
which group he had been attached since l May 1943 (R.17,18, Stip. 1). An 
authenticated extract copy of the morning report of the Headquarters and 
&adquarters Squadron, 45th Air Depot Group, Brookley Field, for 25 May 1943 
showed accused to be "A.W.O.L. as of 0001~ 17 May 1943 at the Staff and 
Command School, Warner Robins, Georgia". This morning report was received 
in evidence without objection (R.18, Pros. Ex. 1). An authenticated extract 
copy of the morning report of the Headquarters end Headquarters Squadron, 
45th Air Depot Group, Brookley Field, Alabama, showed accused to be "absent 
in confinement, 6th Service Command, Chicago, Illinois, 9 August 1943". 
This copy was reoeived without objection (R.18,19J Pros. Ex. 2). It was 
stipulated by the prosecution and defense tha.t accused was apprehended in 
uniform in Chicago, Illinois, by the military author! ties on 9 August 1943 
(R.19, Stip. 2). 

Doris Finch, clerk in the Rail Transportation Office at Mobile, Alabama., 
testified that for two years she had been so employed, that her duties con
sisted of checking train schedules and that she had recently checked train 
schedules between Macon, Georgia, and Brookley Field, Mobile, Alabama.. 
This witness testified that two.trains leave Mloon for Mobile, one at 3&16 P• 
m. a.nd the other at 4144 a.m., the first arriving in Mobile at 5115 in the 
morning and the aeoom arriving at 5155 in the afternoon. She figures that 
after allowing for the missing of connections in Atlanta the total tim3 to 
travel by train from loo.con to M:>bile is about 22 hours. 

s. E • .Parrott, Acting :Manager of the Piedmont Hotel, Atlanta, GeorgiaJ 
F. T. Buford, Mmaging Director for the Exchange Hotel, M::mtgomery, Alabame.J 
T. McCullough, assistant vice-president of the Bank of America National 
Trust a.pd Sa.vini;a Association; San Francisco, California; W. s. Loring, 
Credit &.nager of the Baker Hote1, Dallas, Texas J Loren A. Hillman, Cashier 
of the First National Bank, Salt !Ake City, Uta.hJ Frank A. Tra.nchina, 
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Assistant Cashier of the American Bank & Trust Company, New Orleans, 
Louisiana.J E. J. Kruger, Assistant 1/.ia.nager of the Biltmore Hotel, Los 
Angeles, Ca.liforniaJ and A. F. J.bffitt, Credit l.E.D.e.ger of the Hotel St. 
Francis, San Francisco, California, testified by stipulation (R.21, Stip. 
3). Each testified that aocused cashed at the bank or at the hotel for 
which he worked the cheoks alleged to have been so cashed, and a.s alleged 
in Specifications 1 to 4 inclusive and 6 to 17 inclusive of Charge II, 
respectively. Ee.oh of these witnesses testified that the check so cashed 
by his employer was deposited or forwarded for collection upon the drawee 
bank a.nd was returned unpaid. Each of these witnesses identified one or 
more of the checks attached to "Stipulation 3" as a photostatic copy of 
the check which he had testified his employer cashed for accused. 

In addition to this testimony, Mr. Parrott testified that aocuaed 
was a guest of the Piedmont Hotel, Atlanta, Georgia, from 16 to 25 ~ 
1943, during which time accused incurred an indebtedness to the hotel in 
the sum of $32.60,which amount became due and payable on or about 25 lily 
1943, and that accused left the hotel without paying this indebtedness 
and that this indebtedness has never been paid. tr. Kruger testified with 
respect to.the check mentioned in Specification 16 of Charge I and.Speci
fication 18 of Charge III that the consideration for that check was services 
received from the Piedmont Hotel of the value of $28.70 (R.21-24,Stip.3). 
Mr. J.T. Walsh, assistant cashier of the Packers National Bank, Omaha, 
Nebraska, testified by stipulation, He testified that accused opened an 
account with this oank on 4 January 1943; that on 14 May 1943 the bale.nae 
of accused's aooount was $12 .26; and that betv,een 15 lily and 31 August 
1943, accused signed and drew on the Packers National Bank the checks 
mentioned in Specifications 1-4 and 6-17, inclusive, of Charge II. Thia 
w,i.tnesa testified that these ohecks were received by his bank between 15 
:t.Ry and 31 August 1943, that no deposits were received by this bank to · 
oover e:n.y of these ohecks, and that acoused did not, during this period, 
communicate with this bank relative to the condition of his accotmtJ and 
also that at no time between 15 1ay and 31 August 1943 was there sufficient 
funds in the account of acoused to cover any of the checks with respect to 
which this ·witness testified. This witness testified that accused identified 
each of the checks with respect to which the witness testified; a.a being in 
the handwriting of accused and the signature on each of said checks as being 
that of accused. · 

The evidenoe shows that accused failed to pay his bill to the Piedmont 
Hotel as alleged by Specification 5 of Charge III. Accused contracted this 
debt while a guest of the hotel and left without paying his bill. 

·Aocused did not testify and called no witnesses. 

4. It appears from the evidence that on 13 lhy 1943 aocused received 
written orders to report without delay to the 45th Air Depot Group, Brookley 
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Field, Mobile, Alabama., to which group accused had been a.ttaohed sinoe 
1 May 1943. At tJ:i.e time he reoeived these orders e.ocused was located at 
Warner Robins, Georgia. Available trains made it possible for ~ccused 
to be in Mobile and comply with ·his orders the following day. The morning 
report showine aocused's initial absence is hearsay. However, the evidence 
affirmatively indioates accused's presence at places remote from his station. 
on various dates during the period in which he is charged with being absent. 
He cashed oheoks in Atlanta, Georgia, on 15 and 20 b".ay 1943. Thereafter on 
various dates up to and including 28 June 1943 he was in Alabama, California, 
Utah, and Louisiana.. He was apprehended in w:µi'orm in Chicago on 9 August 
1943. :&.ocused pleaded guilty to the Specifi'oation of Charge I in which 
his absenoe without leave from 17 l1'a.y 1943 to 9 August 1943 was alleged. 
It follows from the foregoing that aooused willfully failed to obey the 
lawful order of Colonel Thomas to report to his station, as alleged in Speoi
fioation 5 of Charge III. Aooused also pleaded guilty to this Speoitioation 
of Charge III. 

With respect to the remaining Charges e..nd Specifications, which have 
to do with the cashing· of "badII checks, the evidence and the admissions ot 
accused su~port the allegations of these Specifications that accused drew 
and. cashed the" checks described in the Specifications in question without 
having funds in his aooount with which to meet the checks. The day before 
tho first of these cheoks we.a drawn, accused had a credit in his aooount 
in the sum of e~2.2a. The first check drawn against this aooount was in 
the sum of ~20. No Ohfck was drawn for an amount less than $15. The total 
SJ;Ount of the oheoks·so drawn during this period was ~43.70. During this 
period aocuaed made no deposits. The conclusion is inescapable that aooused 
knew and deliberately disregarded the status of his account at the time he 
drew the first check a.nd that with full knowledge of the inadequacy of hie 
o.ccount he continued to drf!.W aga.inat it. An examination of the dates and 
the pla.oea where the oheoks were drawn shows studied. oaro to avoid presenting 
a.n additional oheok after a date on whioh a prior issued oheok oould. possibly 
ha.ve been returned. "unpa.id.". Ba.aed. on accused'• continued iuuing of worth• 
lese oheoka in 1uoh.number1 and. over 10 long a period a.nd. baaed on the fur• 
ther faot the.tin thia period the accused. never oo:rnmunioated with hia bank 
or made additional deposits, the further oonolusion 11 justified that ao
ou1ed at the time he iaaued and cashed eaoh oheok had no intention of ha.Ting
tum• on hand in h.11 bank with whioh to meet tt• · 

With reeptct to the debt oontraoted by aiooused at the Piedmont Hotel, 
whioh debt he tailed to pay, tha.t debt waa oontraoted dishonorably and with• 
out~ intention to P&f• Thia 11 shown by t,he fact th&t while a guest he 
d1!'n'l.ld.1d. tho hotel ot 160 through the medium', of worthleu oheoka. Suoh 
oond.uot Tiolat11 Artiol, ot War 95. ' 

e. Aoouatd. 11 28 years of age, Be wa.1 oommisaioned. a aeoond. lieutenant, 
Chemioal W&r!'&rt Sorvioe, 28 November 18'2, There taa prior enlisted aerviot 
with the 17th Intant17 from l August 1836 to 2 .A.uguat,J.938, from whioh - """"-- ~ --
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service he was discharged as a private first class. character "excellent•. 
Accused again enlisted 30 August 1938. First Station Hospital. b~dical 
Detachment. and was discharged 30 August 1941 as private, character 
'"excellent". Accused again enlisted 17 December 1941 at Fort Cook. Nebraska, 
and was discharged to receive a commission 27 November 1942. He did not 
graduate from high school. He is single. 

s; The court ~ra.s legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the substan
tial rights of the accused were oornmi tted during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient to 
support the findings and the sentence and to warrant confirmation thereof. 
Confinement is authorized by Article of War 61 and dismissal is mandatory 
under Article of War 95. 

• Judge Advocate • 
. 

Judge Advocate. 

Judge Advocate • 

• 
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1st Ir...d. 

War Department, J.A.G.C)., 2Z OCT 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Alfred Vi. I.add ox (0-1036621), Chemical Warfare Service. 

2. I concur in the opinion of the. Board of Review th.at the record 
of trial is legally sufficient to support the findin&s and the sentence 
and to warrant confirmation thereof. I reoomIT'~nd th.at the sentence be 
confirmed and carried into execution, and that the.Eastern Branch United 
States Disciplinary Barracks, Beekman, New York, be designated as the 
pla9e of confinement. 

- 3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

J.trron C. Cramer, 
Lajor General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. · 
Incl.2-Dra~ of let. for 

sig. Sec. of War. 
Incl.3-Form of Ex. action. 

(Sentence confirmed but two years o! confinement remitted. 
a.c.v.o. 11, 6 Jan 1944) 
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WAR DEPARTMENT 
Army Service Forces 

·rn the Office of The Judge Advocate General 
washingt~n, D. c. 

Cm> 
SPJGN 
CM 241374 J fl OCT 1943 

UNITED STA.TES ) ' THIRD AIR FORCE 

v. '~ Trial by G.C.M., convened at 
) Greenville Army Air Base, 

Second Lieutenant MILTON ) Greenville, South Carolina, 
(NMI) Sll~TEIN (0-669128),) 7 September 1943. Dismissal. 
Air Corps. ) 

.OPINION of the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge_ Advocates 

1. . The record of trial in the case of the officer named above has 
been examined by·the Bo~d of Review and the Board submits this, its 
opinion, to The Judge Advocate Generai. 

2. The accused was tried upon the following·. Charges and Speci
fications a 

CHARGE I: Violation of the 64th Article of 1'(ar. 

Specification: In that Seco~d Lieutenant Hilton (nmi) Silverstein, 
473rd Bombardment Squadron (U) AAF, 334th Bombardment Group 
("M) AAF., having received a lawful command from Captain Gail.. 
A. Sil!.ith., ·47Jrd Bombardment Squadron (M) AAF., 334th Bombard
ment Group (M) AAF, Greenville Arrrry Air Base, Greenville., 
South Carolina., his superior officer., to be packed and ready 

.· to leave at the flight line of .the· 473rd Bombardment Squadron
(M) AAF,.JJ4th Bombardment Group (M) AAF, Greenville Arrrry 
Air Base, Greenville, Soutl). Carolina, by (]700 August ll, 
1943., and to then proceed during that morning to fly to · 
Eglin Field, as navigator on.the combat crew piloted by . 
Second Lieutenant William c. Moser,; 473rd Bombardment Squad
ron (M) AAF, JJ4th Bombardment Group ·(M) AAF, Greenville Army· 
Air Base.,.Greenville, South Carolina, did at Greenvi];,1.e Army 

, Air Base; Greenville, South Carolina, will.fully disobey the 
same. . . . 

CHA..~E II: Violation ·or the 6lst.Articie of War. 

Specification: In that Second.Lieutenant Milton (NHI) Silverstein., 
473rd Bombardment Squadron (M) AAF, 334th Bombardment Group 

· (M) ill', Greenville. Arrrry Air Base, qreenville, South Carol
ina, did, at Greenville A.nriy Air Base, Greenville~ South 
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ca.'rolina, on or about August 11, 1943, fail to report 
at (J]OO, August· 11, 1943, to the f"~ght line of the 
473rd Bombardment Squadron, (M) A.AF, 334th Bombardrrrent 
Group (I.!) AAF, Greenville Army Air Base, Greenville, 
South Carolina, as ordered by Capt{l.in Gail A. Smith, 
473rd Bombard..11ent Squadron (M) A.AF, Greenville Army Air 
Base, Greenville, South Carolina~ . 

He pleacl.Bd not guilty to both Charges ancl. Sp~cifications, was found guilty 
of Charge I and its Specification and not guilty o! Charge II and its 
Specification. He was seqtenced to be dismissed the service. The review
ing authority approved the sentence and forwarded the record of trial for 
action under Article of War 48._ · 

3. The evidence for the prosecution shows that· about 6 o'clock on the 
afternoon of -10 August 1943, Second Lieutenant Arthur L. Quicksall, Jr., 
acting squadron navigator.of the accused's bombing. squadron at Greenville 
Army Air Ease, ralayed to the accused an order which he had received from 
Captain Gail A. Smith, acting operations officer, directing the accused to 
be on the flight-line .at seven o1clock on :the following morning'- 11 August 
1943 ..:-packed, equi~od and ready to proc;eed to Eglin Field, as navigator , 
pf the combat crew of a B-25 bomber to be piloted by Seconq Lieutenant 
Willia111 c. :Moser, for instruction in torpedo bombing. Upon -receipt of this 
order, the accused told Lieutenant Quicksall •he wasn't going. * * * pe 
didn't want to go to torpedo school. ***he had a phobia about torpedo 
bombing and didn tt want to go out on a crew that was· partly trained· and * * * 
furthermore*** he had a wife .and child•. Lieutenant Quicksall i.lJlJllediately 
took the a9cused to Captain Dearl L. Beard,.his squadron commander, report
ing the accused•s refusal to comply with.the ·order to go to Eglin FiGld. 
•Lieutenant Silverstein said he wasn't going and I asked him why,• Captain 
Be~d_ tes~ified, 

•and he said that he didn't think he was·trained wall enough 
and didn't waat to go•. He said, '! am not_ going; I will sto.."ld a 
Court-Hartial first.• I then asked him if he was afraid to go or 
if he just dj,dn I t -wa."lt to go and he said th.at he wasn, t going;' that 
he thoucht he would be a detriment to his crew and to hi.nself by. 
going a..'1d then I ,asked him if he knew that he had an assigrurent to 
carry out and he said that ha did know that. I told him further, 
that if ne didn't go, charges would be prcf~rred against him and 
that he might be a private in the Infan~ry if he didn't 'go and 
he s~id, 1That•s all riGht, I understand that• and he asked me about 
getting someone else to take his place. I said if ·we ~ould find some
one else to go in his place, we might do it~ but I didn•t sav we 
would get scr,1eone else. I told him that nc one else vms available 
as far as he was concerned.and that he had an assignment a11d had to 
carry it out11. . 

On cro~s-exar!'.ination, Captain Beard testifiad., with reference to what the 
a~cused said to him on this occasion, 
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•He just said, 1 I don't feel lit,, J.. should go; I don•t feel 
like I'm qualified to go. ~ ·...l.l go to combat, but not that 
way.' * * * I told him that if he could s.how me somebody 
just as qualified, or better qualified to go then I would 
tak~ steps to let him. off, but i!' they didn't give me another 
man, he would have 'to carry out the assignment given to him.

· * * * I left no such impression on his mind and had no intention 
of making it easy for bim, _or getting ·him out of the' assignment.• 

According to Lieutenant Quicksall 1s testimony as to the squadron.commander's 
statements to the accused, 

ttCaptain Beard told him that in the Army it wasn't what we 
wanted to do but what we had to do; what we were told to do, 
but Silverstein said he still wasn't going. Then Captain 
Beard.said something to the effect thai.if.he didn't go, he'd be 
a buck private in the Infantri;a; · 

to which the accused made no answer (R. 7-9, 13-14, 16-19). 

The next morning at$ or 9 o'clock, the accused came to the.operations 
office, where Captain Smith asked him what he intended to d9. The accused· 
stated that his decision remained the same. Captain Smith inquired speci
fically if he refused to go. The accused said •yes•. Captain Smith then 

-asked, •Do you realize you are disobeying the order of a superior officer 
and Acting Operations Officer?• When the accused replied that he did, 
Captain Smith dismissed him, and had the ·orders changed designating another 
officer as navigator in lieu of the accused. The plane to which the accused 
had been assigned left for Eglin Field on the morning of 11 August 194J 
without the accused (R •. 14..;15, 21-24, Ex._P-2). 

The voluntary statement~ signed and sworn to by the accused, after 
-he - having been duly warned - had personally dictated it to the investi
gating officer's secretary, recites that when he prote~ted to Captain . 

-Beard-the assignment which Lieutenant Quicksall had reported-he was re
luctant to accept, he - the accused - told Captain Bearg that he had a 
phobia against torpedo bombing and. that by going he would harm the crew, 
himself and all concerned. Worry about his wife and baby would prevent 
his giving the assienrnent his full attention. Captain Beard told the 
accused that he would be willing to_ send someone else but Lieutenant . 
Quicks&ll told Captain Beard that.no one else was available.· The accused· 
knew several others were, although not in his flight; "and, his statement 
continues, 

•The jact that 
, 

I felt that I was not the only man available was· 
later proved to be true ~,hen.three other Navigators were permitted 
to toss a coin to see who would go. I tried that afternoon to show -
Capt. Beard that I honestly felt that I would not come in and refuse 
an order if I had not thought that it was the right thing to do. I. 
told him that I did not want to do it but felt that I had to for 
the sake of others. ***After twenty minutes conversation pro and 
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con I left Capt. Be~d 1 s office and a few minutes later ·1t. 
·~uicl,;:sall ca':la out and told me that Captain Beard wanted to see me 
the followin6 morning and that he would sc,e what he could do about 
it. I felt tliat Capt. Beard had seen my point and I vras very 
appreciative of the fact. * * * The next mornine * * * Lt. Quick
sall wanted to know if I was ready to go. I told them that I was not 
ready to go and I was going to see Capt. Beard. * * ·JI- Capt. Bear·d 
told me that he would be perfectly· glad to se!:d someone in rcy place 
if I could suGiest someone. I did not do this because I felt that 
it was not up to me to naa,e someone. Finally he sw_;gested that I 
go talk to Capt. 3mith. I went into Capt. Smith's office with the 
intention of talking over the situation with hi.'11. \'i11cn ;r: reported 
to h5.m he asked me only one thing, if I was refusing a direct order. 
'Ihinking tr1at I was to talk to him, I said, 1Yes 1 • He then dismissed 
me and said, • That is all'. * * * I did not want to refuse an orcier 
and i} * * I did not do it willinc;ly. I felt at the time that there 
was nothing else I could do. I also felt at the tiE.e that I was 
still acting for the best interest of the .6,r;rry and the crew to which 
I had been assigned.• (R. 24-25, Ex. P-3). 

4. The e·dc.ence · for the defense consists solely of the a~cused' s 
sworn testimony, adduced after he had been advised of his ri6hts as a wit
ness, in which he stated that he received the impression from his conversa
tion with Captain Beard on 10 August 1943 that Captain Beard had excused 
him from going. •He didn't put it into words specifically but! took it 
to mean t!1at, 11 the a:::cused testified; and that was tl!e reason he did not 
bring his equipment to the flight line the next morning. ·on·cross-exa.m
i.~ation he admitted that in April 1943 he had been assigned'to a bomb crew 
and released upon request, explaining, •At that time I asked to be put on 
the next bat.ch of crews to be made up, because my wife was pregnant•. He 
had never done any torpedo bombing, but knew he did not want to do any 
just from what he had read about it (R. 28-32). 

5. The Specification alleges willfuI disobedience of a lawful order,_ 
issued by th~ accused's superior officer, in violation of Article of War· 
64. Every element of the offense is impressively established by competent 
uncontradicted testimony. The accused's statement to Captain Smith on 11 
August, and his subsequent statel"lent to the investigating. officer~ are 
wholly incon_sistent with his testimony that he received the impression . 
that Captain Beard had excused hi;~ from going on the mission to which he 
had been assigned by_Captain Smith. His further admission.on the witness 
stand that this impression had no basis in any specific words spoken by 
Captain Beard, brands this particular feature of his testimony as just 
another of_those frequent instances where.in · 

21rnclinati'on · snatches argument 
To make indulgence seerr. judicious choice;• 
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rendering it as unworthy of considerati~n in extenuation of the offense of 
which the accused has-been found guilty, as, accepted at its face value, it 
would still be inadequate as a defense._ 

6. The accused is 24 years of age. 'ifar Department records show service 
as an aviation cadet from February 1942 tenr~nated by discharge for the con
venience of the Government 16 December 1942; appointment as second lieu
:tenant, Air-Reserve, and assigrunent to active duty 17 December 1942. 

. . 

7. The court was legally constituted. No errors injuriously affect
ing the subst~tial rights of the accused were committed rluring the trial. 
In the opinion of the Board of Review the record of trial is legally suffi
cient to support the findinzs of guilty and the sentence and to warrc:nt 
confirmation thereof. Dismissal is authorized upon conviction cf a 
violation of Article of War 64. 

Advocate~?.~Jude• 
, Judge Advocate£~,·/~eP-fk~d-

' 
~~~-!Fl-~......~t:J.~'42U4t,?~-.·K.~.~----,~~,""""'=::,,-=..~~~~-~-·--_._J, Judge Advocate 7 
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SPJGN 
C1J 241374 

1st Ind. 

War Department, J.A.G.o., - To the Secretary of '.'far. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Heview in the case 
of Second Lieutenant :J.lton (1~.:I) Silverstein (0-669123), Air Corps. 

2. I. concur in the opinion of the Board of Review tr.at the 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confi~tion thereof. · I recommend that the 
sentence of disrr~ssal be confirned a~d carried into execution. 

3. Inclosed are a draft of a lett~n' for your signature, trans
mitting the record to the fresident for his action, and a form of 
l::xecutive action desicned to carry into effect the foregoing recom
mendation, should such action meet with your approval. 

I:zy-ron C. Cramer, 
I.::ajor General, 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

Sig. Sec. of ~ar. 
Incl 3 - Fonn of .L:xecutive 

action. 

(Sentence confirmed but execution suspended. G.C.M.O. 399, 22 rec 1943) 



HAR I'.SPARTI/ENT 
~ Service Fcrces 

In the Office of The Judge Advocate General 
Wa.shington,D.C. N· t>-

(28J) 

2 O NOV 1943
SPJGH 
CM 241385 

UNITED STATES ) SEX: OND Afilff 
) 

v. ) Trial by G.C.M., convened 
) at Lebanon, Tennessee, 28 

Captain JOEL B. FIELDS ) August 1943. Dismissal. 
(0-374238), ~uartermaster ) 
Corps. ) 

OPINION of the BOARD OF REVIEW 
DRIVER, LOTTJ'i..::RHOO and LATI'.IN, Judge Advocates 

l.. The Boord of Review has examired the record of t·rial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CF.ARGE I: Violation of the 95th Article of War. 

Specification 1: In that Captain Joei B. Fields, 214th 
Quarterrraster Gas Supply Battalion, APO #402, c/o Post
master, Nashville, . Tennessee, was, in 'the vicinity of Old 
Hickory, Tennessee, on or about July 28, 1943, in a 
public place, to wit, the Hillcrest Hotel, drunk and dis
orderly while in uniform. 

Specification 2: In that Captain Joel B. Fields, 214th Quarter
master Gas Supply Battalion, APO #402, c/o Postmaster, 
Nashville, Tennessee, did, in the vicinity of Old Hickory, 
Tennessee, and Madison, Tennessee, on or about July 28, 
1943, drink intoxicating liquors with Private Gordon 
Andrew Puffer, Company L, 471st Quartermaster Truck Regi
ment, an enlisted man. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Captain Joel B. Fields, 214th Quarter
master Gas Supply Battalion, APO #402, c/o Postmaster, 

• 
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Nashville, TenJ}essee, did, in the vininity of Old 
Hickory, Te.nnessee, on or about July 28, 1943, wrong
fully enter a public place, to vd.t, the Hillcrest Hotel, 
in violation of paragraph 4, Circular h4, Headquarters 
Second Arrrr:f, 8 June 1943. ). · 

FIRST ADDITIONAL CHARGE: Violation of the 85th Article of War. 

Specification: In that Captain Joel B. Fields, 214th Quarter
master Gas supply Battalion, APO #402,· c/o P6stmaster, 
Nashville, Tennessee, on or about 28.July 1943, was in 
the vicinity of Old Hickoiy, Tennessee, drunk while en 
duty as gas Supply Distributing Officer, Second J.rrrry Sub-
Regulating Station, Donelson, Tennessee. · · .. 

SECOND ADDITIONAL CHARGE1. Violation of the 95th Article of War. 

Specific~tions In that Captain Joel B. Fields, QMC, 214th 
f.,tuartermaster Gas Supply Battalion, was, on or about 26 
June, 1943, at a public place, to wit: CDS #6, a drug store 
a.t State and Main Streets, BO!/i'ling Green, Kentucky, drunk 
and disorderly in uniform~ 

.· THIRD ADDITIONAL CHARGE: Violation of the 96th Article of War. 
(Finding of not guilty). 

Specifications (Finding of not guilty). 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of Specifications 1 and 2, Charge I; not guil41 of Charge I but 
guilty of violation of the 96th Article of War; guilty of Charge II and 
the Specification thereunder; guilty of First Additional Charge and the 
Specification thereunder; guilty of the Specification, Second.Addi
tional Charge, except the word "drunk"; not guiity of Second Additional • 
Charge but guilty of violation of the 96th Article of war; and not. 
guilty.of Third Additional Charge and of the Specification thereunder. 
He,was sentenced to be dismissed the service. The review:ing authority 
approved the sentence and forwarded the record of trial for action under 
the 48th Article of war. 

3. The evidence for the prosecutions 

!• Charge I (drunk and disorderly in a public place and 
drinking liquor.nth an enlisted man), Charge II {violation of Second 

• 
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Army Maneuvers Regulations) and First Additional Charge (drunk on duty): 
During the months of June and July 194.3 accused was executive officer 
of the 214th Quartermaster Gas Supply Battalion and gasoline officer 
at the sub-regulating station, Scottsville, Kentucky. His duties con-

.sisted of supervising the issuance of -gasoline to the forces on 
maneuvers, making inspections, checking the available supply of gaso
line in the area and keeping the depots functioning properly•. Although 
accused 1,1Sually finished these duties about .3 :00 p.m. he had to be 
immediately available for call and was on duty twenty-four hours a day 
duri~ a tactical problem. Accused ~s free to leave the area.after 
perfcrming his duties on a "non-problem" day but did not have permission 
to leave while a problem was in operation. On 28 July 194.3 he was 
stationed at Donelson, Tennessee and did not_ have authority to leave the 

.area. Operation 4, a tactical problem-which was then in progress offi-
cially terminated at 07.32, 29 July 194.3 (R. 9-19). . · 

· Paragraph ld(4), Circular 44, Headquarters Second Arnw, 8 June 
194.3, provided that all military personnel duri?'.€ conduct of eac}l 
tactical operation were prohibited from entering public buildings and 
purchasing food, soft drinks or any other commodity from stores or road-
side vendors (R. 19-20; Ex. 1). · 

On the evening of 28 July 194.3 accused had hi's driver, Private 
Gordan Andrew Puffer, take him on a tour of inspection.of the various 
gas installations. After returning to Donelson they drove to Madison, 
Tennessee, and at about 10:00 p.m. "picke4 up" two civilians, Connie 
Jones and Martin Pharris, who were waiting for a bus to Old Hickory, 
Tennessee. Between Madison and Old Hickory the civilians purchased a 
pint of 1¥hiskey, from which the accused, private Puffer and the civilians 
had a drink together before resuming the journey (R. 31-.33, 38-39, 41-42,
44-46, 54-58, 67). _· 

When they arrived at Old Hickory the jeep was parked at the 
rear of the Hillcrest Hotel, a public place, and the occupants went 
inside where they purchased cigarettes am. "Seven-Up". They took ano
ther drink in the hallway of the hotel and Puffer went outside to drive· 
the jeep to the front of the hotel. Loud talk attracted Mr. J.E. May,' 
the manager of the hotel, who came from his room and inquired of accused, 
Jones and Pharris if they had a room. Accused replied "Who in the Heu· 
wants to know". May then told him he was creating a disturbance and 
would have to leave. Pharris and Jones walked toward the lobby and 
accused said "By God, who is going to put me outn. .May struck accused 
who w~s advancing toward him. Accused staggered back and said "Maybe~ I 
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reckon I said too much, I want to apologize for that", and was informed' 
that it would be all right if he did not. cause any more trouble. 
Pharris and Jones returned and wa.lked with accused through the lobby 
and on to the porcn. Accused jerked away from pharris and the latter 
either stumbled or was pushed down the steps by accused. Five or six 
people were sitting in the lobby. The manag~r heard accused ta:_king in 
a loud voice and swearing, and then called for t.~e pollce. {R. JJ-37, 
46-50, 58, 68-74, 77). 

Accused used profane language while in the hotel and in the 
opinion of 'May, Jones and Pharris was drunk. Mrs. May, the wife of th~ 
hotel manager, testified that the person causing the disturbance was 
swearing and was intoxicated. According to Private Puffer accused 
1tacted natural", was not drunk and could h~ve performed his duties if 
called on to do so (R. 37, 50, 59-62, 14, 11, 19-87). · 

Herman Briggs, a police officer, arrived at the Hillcrest Hotel 
about 11:20 p.m. and found accused sitting on the front porch. Accused 
remarked that he threw somebody down the steps and would do it again. 
He was drunk, swearing, and · staggering when he walked. Briggs took ac
cused, Puffer and Jones to police headquarters at Old Hickory to await 
the arrival of the military police (R: ?l-30). 

Shortly after midnight the military po~ce, in charge of Captain 
A • .v. H. Kirby, arrived. Accused started talking rapidly and incoherently. 
Captain Kirby took accused back ·to the hotel, aid on the way there ac
cused volunteered the information that he not only caused a disturbance 
at the hotel but had pushed·a civilian down the steps. After stopping at 
the hotel and talking to the manager Captain Kirby took accused to the 
home of Martin Pharris. As Pharris was not at home,· accused was informed 
by Kirby that he was at liberty to leave but could be a.r-rested for his 
actions. Acc:'used challenged the statement, and Captain Kirby directed 
Puffer to drive accused back to his unit. Puffer placed his arm around ac
CU;Sed and ~lead(;ld vdth him to leave but accused in substance said "Leave 
me alone, I want to be aITested, I want to be court~rtialed. I order 
you to take the jeep and go back to the unit, I will take care of myself". 
Captain Kirby then decided- accused was drunk arid it would not be safe to 

· let him go. He described accused a.s being tta gentlemanly drunk". He was 
"loquacious but not boistrous", and kept on talking but "not out loud". 
He was in uniform and his appeare.nce was nau right• (R•.88-96). 

£• Second Addi_~i-~nal Charge {Finding of guilty of being dis
orderly in uniform): On a Saturday evening, about 26 June 1943 accused 
and a major were sitting in a rear booth of a combination drug ~tore and 
cafe known as Carpenter and Sublet No. 6, Bowling Green, Kentucky. The 

-4-



(2~) 

proprietor, B. Q. Leichardt, told them to quit drinking and that it was 
against the law to drink on premises where liquor was sold. Accused 
denied drinking. Leichardt returned later and saw accused pour out_ 
some whiskey an::l. again.asked them not to drink in the store. He in
structed the waitress not to serve them any more Coca-Cola and accused 
promised they would not drink if they could have the Coca-Cola. 
Leichardt finally went to the booth again and told them that if they 
did not leave he would .call the "M.Ps. 11 , which he ciid a little later 
(R.97-101). 

Two military policemen arrived and Leicharclt followed them 
back to the booth where accused, the major and some ladies were sitting~ 
An argument followed about accused drinki~ and whether he should leave. 
There were between 75 and 100 people in the establishment at the time 
and accused was talking in a rather loud voice. Accused went With the 
military police to the front part of the store where Leichardt was 
standi~ and said that if Leichardt said he told him twice to leave or 
said he took_a drink Leichardt was a "God damned liar". Leichardt 
grabbed the wrist of accused and an nM.p.tt stepped between them. A 
further argument then took place in the presence of customers. 'l'he 
"M.Ps.n insisted that accused leave, accused claimed that "he knew his 
rights" and quoted "the sections of Article such and such". The argu-. 
ment lasted from five to fifteen minutes and then accused went outside· 
with the military policemen. They remained in front for some time _ 
talking about the incident and several people gathered to listen. Before 
leaving· the store and El.gain outside accused exhibited a whiskey bottle 
with the seal unbroken. He was told by the locaJ.',constable to leave as 
there was no use continuing the argument and if the "M.Ps..n · could not 
arrest him, he {the constable) could (R. 101-103, 115-119, 124-127, 
129-133). 

Leichardt did not actually see accused drink liquor, but found 
an empty whiskey bottle on the seat occupied_by accused. The evidence 
was in conflict as to whether accused was drunk or sober. At the time 
that accused called Leichardt a lair, accused was very angry (R. 103-109, 
119-122, 126-128, 131-132, 134-135) • . ~ ~ 

4. Evidence for the defense: 

~~, · No evidence was offered by the defense on Charge r. 

b. Charge II and First Additional Charge: Colonel Thome.s c. 
~ Jolly, the immediate corrunanding officer of accused, had' no authority to 
grant accused any time off. Accused was on-duty twenty-four hours a 
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day but after his parti<:ular duties were perfor.::€d his time was his own. 
This wast~ during a tactical problem as well as a rest period. 
Under the practice followed at the sub~regulating station, c.ccused , 
would be committing no offense by drinking after the pe.r:o:rn.ancn of his 
duties while a problem was in operation, bu't "could not ente:- any public 
place•. Between the hours of 2:"00 and 5:00 a.m., 29 July 1943 accused 
was in the county jail at Nash,rille, Tenneflsee, where he h::i.d been l,:,:-ought 
by the military police. He had been drinking but was sobe.r. ID.a 
conduct was good and he did nothing out of the way. He was 1.1p c.nd 
about· }-j_s duties on the mornill?: of 29 Ju1y and bis conduct and de11.eanor 
were both above reproach (R. 155~160). 

c. Second Additional Charge: On 26 June 1943 at ,,bout 21.)0 
accused accompanied by his battalion commander, Major Frank A.._ Kv'li.tek, 
entered the drug store in Bowling Green, Kentucky, and pccupied a.rear 
booth. They remained in the drug store about an hour and a lialf drink
ing Coca-Colas. Duri.11?: that time Major Kwitek did not see ~ccused take 
a drink of intoxicating liquor, but they each had two b!:le:rs prior to 
entering the drug store. Accused was not drunk or disorderly 'but was. 
a littla loud in conversill?: in Spanish with some medical. officers ,in the 
opposite booth. At no time did the proprietor tell them to leave, but in 
response to the inquiry why they could not have any more "cokes" said 
that he 11had tord" accused to leave. Major Kwitek did not hear accused 
use aey profane or abusive language .in the store but he may have sworn 
a· few times outside when he was talking wi.th the ~M.ps.11. When· the 
military police arrived they went to the booth where accused, Major Kwitek 
and sane ladies were sitting. As they were nsort of loud• Sergeant Leroy 
Jack told them to be quiet and accused said he would. Sergeant Jack 
prepared to leave but Leichardt insisted that he take accused with him 

· as he had asked him three times to leave. Ja'.ck told accused he would . 
have to leave and when given the reason accused became ang:cy. An argu-

' ment started and accused· called Leichardt a llliarn and said "he hadn•t 
told him to get outn. Some civilians gathered around and as the con
stable and another civilian were "going to throw" aocused out, Sergeant 
Jack stepped between them. 1he accused argued for a few minutes about 
leaving but finally accompanied Sergeant Jack outside. After a while 
everything quieted down and accused went on his way. Accused was not 
drunk and there was no evidence of liquor at the booth occupied by him. 
He had a full bottle of liquor on his person however. · The proprietor was 

· ~sassytt in wanting accused to leave, and it ;1118-de accused ttmadtt (R.161-17)). 

d. Over the period from 3 ~ch 1941 to 29 May 1943, accused 
was rated-as "SU.perior" on four occisions, "excellent" on three occa$ions . , 
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and "very satisfactory" on one occasion. His battalion coinmander gave 
him a rating of' excellent, had never had occasion· to complain of the 
performance of his duty as accused was "always on the jcb", and con
sidered accused an excellent officer. According to his immediate 
comm.anding officer "his services were outstanding in the handling of 
his assigned· duties" and "his zeal to accomplish his job appeared to 
make such matters as personal can.fort, rest, and food, of secondary. 
naturen .(R. 156, 162, 174). 

e. A.ccused elected to remain silent (R. 175.:..176); 

5. a. Specification 1, Charge r: On the evening or: 28 July 
1943, accused was in the, Hillcrest Hotel, a pt,blic place, in Old 
Hickory, Tennessee. He was drinking liquor in the hallway of the 
hotel and talking in a loud tone of voice. In the opinion of several 

· persons then present, accused was drunk. He was cursing and would not· 
leave until after he ws s hit by the proprietor. He then went onto the ~ 
front porch of the hotel and µished a civilian down the steps._ He con
tinued making a disturbance on the porch by his loud talk and swearing. 
It appears beyond reasonable doubt that accused was drunk and disorderly 
in violation of the 96th Article of War. 

b. Specification 2, Charge I: The evidence is uncontradicted 
that after two civilians had been ."picked up".by accused and his driver. 
and had purchased a pint of liquor on the way to Old Hickory, the ac
cused and the driver, Private Puffer, an enlisted man, drank from the 
same bottle in the presence of each other. There was also evidence that 
they again had a drink together in the ha+lvray of the Hillcrest Hotel 
~s~~~; . . 

Although the civilians Jones and Pharris could not identify 
Private Puffer as the enlisted men who drank with them and the accused,· 
they testified.that the driver of the jeep drank liquor with accused on 
the way to Old Hickory and again at the Hillcrest iiotel. As Puffer 
testified that he drove the jeep and accompanied accused _all evening 
there could be no doubt that he was the individual to whom the testimoey 
of the civilians referred. 

c. Specification, Charge II: The evidence is urrlisputed that 
accused went into the Hillcrest Hotel, a public place at Old Hickory, 
Tennessee, on 2ey Jt'.ly 1943. On that date a tactical problem llcl.S in 
operation. Although Circular 44 prohibited military personnel from 
entering piblic "buildings" during tactical operations, the stipulated 
testimony of Colonel·Jolly, as a defense witness, was that accused could 
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not enter any public ttplace11 • No objection was made by the defense as 
to the construction of Circular 44 as forbidding entrance into a 

·public place such as a hotel. In the opinion of the Board, accused, 
py going into the Hillcrest Hotel and making purchases (cigarettes 
and Seven-Up), violated t.he regulation. 

d. Specification, First Additional Charges On 28 July 1943, 
accused was on twenty-four hour chlty as gasoline officer, stationed 
at Donelson, Tennessee. On that date a tactical problem was in opera
tion and accused had no authority to be off duty. The evidence shows . 
that during the time he was on duty and subject to can he was suffi
ciently drunk sensibly to impair the rational and fuli exercise of his 
mental and physical faculties (MCM, 1928, par. 145). He created a 
disturbance-at the Hillcrest Hotel, in Old Hickory, Tennessee, refused 
to go back to his unit when given the opportunity by the military police, 
and insisted that he wanted to be arrested and court-martialed. The 
military police decided accused "WS.s drunk and held him until morning. 
The evidence supports the findi.~ of guilty of being drunk on duty. 

e. Second Additional Charge& The evidence shows that on or 
about 26 June 1943, accused was in a drug store at Bowling Green, Kentucky. 
The evidence was-:cor.flictill; as to whether or not accused was drinking 
in the store, and the court found him not guilty of being drunk. His 
~otioris, however, in arguing ldth the military police and the proprietor 
and calling the latter. a "God damned liar"·in the presence of many 
customers, clearly ccnstituted disorderly conduct. 

6. The accused is 33 years of age. The records of the Office of 
· The Adjutant General show his service as folletrs: Appointed Secord 
Lieutenant, Quartermaster Reserve Corps, 28 January 1939 and active duty
4 February to 17 February 1940 and from 3 March 1941; promoted temporarily 
to First Lieutenant, Arrrr:r qf the United States 1 February 1942; pro- , 
moted temporarily to Captain, Arrtff of the· United States ~l Janu.ary 1943. 

· 1. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during tlle 
trial. The Board of Review is of the opinion that the record of trial is 
legally sufficient to support the findings of guilty and the sentence, 
and to warrant ccnf'irmation of the sente:ooe. · Dismissal is mandatory upon 
conviction of a violation, in time of war, of the 85th Article of War and 
au_thorized upon conviction of a violation of the 96th Article of war.' 

~J?z-~ ,Judge Advocate 

~-~. · ,Judge Advocate 

~1). ~ ,Judge Advocate 
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SPJGH 
CM 241385 

1st Ind. 

Yvar Department., J.A.G.o• ., 3 DEC' 1~3 - 1'0 .the Secretary of War. 

1. ijerewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Captain Joel B. Fields (0-374238)., Quartermaster Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. The accused w?s 
disorderfy in a drug store where he.engaged in an argument with the 
proprietor, vhom he called a aaod damned liar" (Spec • ., Second Add. Chg.), 
on another occasion drank whiskey with his driver., an enlisted man {Spec. 
2, Che. I)., "While a tactical problem was in progress entered a small 
hotel., a public place., contrary to the provisions of a regulation (Spec • ., 
Che. II)., was drunk and disorderly in the same hotel (Spec. 1., Chg. I)., 
and was drunk while on duty as gas suppfy distributing officer (Spec., 
First Add. Chg.). Accused was not grossly or conspicuously drunk. 
While on duty in the sense that he was on call at all times., the accused 
was found drunk late at night when he had no particular duties to perform 
and it,does not appear that he neglected his duties in any respect. I· 
recommend th8t the sentence to dismissal be confirmed., but in view of all 
of the circumstances., that the execution thereof be suspended during the 
~leasure of the President. 

3. Attached to the record of trial are recommendations for clemency 
. siened respectively by a member of the court., by the battalion commander., 

and by a former connnanding officer of accused. 
. - ' 

4. Inclosed are a draft of a letter for your signature., transmitting 
the record to the President for his action., and a form of Executive action 
carrying into effect the reconunendat~on made above. 

~-c...·~-
lzyron C. Cramer., 
Major Geners1-l, . 

J Incls. 'Ihe Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for sig. 

Sec. of i'Tar. 
Incl.J-Form of Ex. action. 

(Sentence confirmed b.tt execution suspended. O.C.. M.O. 36, 24 Jan 1944) . 
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W..L\.R DEPARTi·,ruNT 
Army Service Forces 

In the Office of The Judie ~~dvocate General 
·washington, D.C. 

Trial by G.C.M., convened at 

(293)· 
SPJGQ 
CM 241390 -7 OCT 194~' 

UNIT EI!· STATES ) 93D INFANTRY DIVISION 

~ v. 
) Camp.Clipper, California, 3 

Private ANDP..E'vi L. Am.RTIN ) September 1943. Dishonorable 
(34226663), Company B, ) discharge ·and confinement for 
368th Infantry. ) one (1) year. · Federal Correc

) tional Institution, Englewood, 
) Colorado. · 

-+-----------
HOIDING by the BOORD OF REVIER' 

ROUNDS, HEPBURN and FnEDERICK, Jud~e Advocates. 

1. The record of trial in the case of the soldier named above · 
has been examined by the Boa.rd of Review. 

2. The only question requiring consideration is the designation 
of a Federal correctional institution as the place of confinement. 

This accused was convicted of larceny of property having a 
value of fifty dollars ($50.00), in violation of Article of War 93. 
The confinement adjudged by the court and approved by the reviewing 
authority is for a period of one year. ·The pertinent rule as to 
court-martial sentences· is that a sentence shall not be executed in 
a penitentiary (Federal correctional institution) ·un1ess as actually 
·adjudged it exceeds on~ year (par. 90, p. 80, M.C.M., 1928:, and Sec. · 
.399(3) Dig. Ops. JAG 1912-40). . ' 

3. For the reasons stated, the Board of Review holds the record 
of trial legally sufficient to support only so much of the sentence 
as involves dishonorable discharge, forfeiture of all pay and allow.;. 
ances due or to become due, and confinement at hard labor for one year 

. in a place other than a penitent:1-8-ry, Federal correctional institution, 
. or. reforma. tory. ' . ·. ja ·D . . . ' .AlJ~c:4.~ · , Judge Advocate •. 

, Judee·Advocate. 

--,.){ 

~~~·~~~~'.L.-=~~~~!:!:!1._, Judge Advocate. 
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1st Ind. 

Vfar Department, J • .:\.G.o., 8 OCT 1943 - To the Commanding General, 
93d Infantry Division, APO 9.3, c/o Postmaster, Los Angeles 52, 
California. 

l. In the case of Private an.drew L. M3.rtin (34226663), Company 
B, 368th Infantry, attention is invited to the foregoini; holding by 
the Boa.rd of Review tfu?.t the record of trial is legally si1f'ficient 
to support only so much of the sentence as ?.nvolves dishonorable dis
charge, forfeit1tre of all pay and allowances due or .to beco:ne due, 
and confinement at hard labor for one year in a place other than a 
penitentiary, Federal corroctional institution, or refornatory, which 
holding is hereby ~pproved. Under the provihons of Article of War 
Soi, and ~ecutive Order No. -9363, dated July 2.3, 1943, and upon the 
designation of a place of confinement other than a penitentiary, 
Federal correctiontl institution, or refor!l\3.tory,· you will have 
authority to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this ·office they should be accompanied by the foregoing holding 
and this indorsement. For convenience of reference an~ to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order, as follov,s: 

(CM 241390). 

,. ., 
...... i ··, voe a ta General,., .._-,··.. of Military Justice. 

, ·. 1' 

.,.... . ...... . .• "''\", 4 

" .,I !9' 
~-· ...~.,. ._, ..-r •-~ 

~ \ '. ' 
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SPJGK 
CM 24l.4a;l 

1.2 OCT W4~ 
UNITED STATES ) .AR1iY AIR FORCES 

) EASTERN TECHNICAL TRAINING COMMAND 
v. ) Trial by G.C.M., convened at 

Second Lieutenant ANDREW · 
s. VALLEAU (0-562240),
Air Corps. - l 

Seymour Johnson Field, North 
Carolina., 22 September 1943. 
Dismissal. 

OPINION of the BOARD OF REVlEW 
LYON, HILL and ANDREWS, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been.examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. · 

· 2. . The accused was tried upon the following Charges and Specifica• 
tions1 

CHARGE Ia Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Andrews. Valleau, 
Air Corps Unassigned, attached to 724th Training Group, 
76th Training Wing, did, without proper leave, absent 
himself from.his station at Seymour Johnson Field, North 
Carolina, from about 9 August 1943, to about 2l August 1943. 

CHARGE II: Violation of the 95th Article of War (Finding of not 
guilty}. 

Specification: (Finding of not guilty) •. 

CHARGE III: Violation of the 96th Article of rla~ (Finding of 
not guilty). . . . 

Specification 1: (Finding of not guilty). 

Specification 21 (Finding of not guilty). 

Specification 31 · (Finding of not guilty). 

The accused pleaded not guilty to all Charges and Specifications. He was 
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found guilty of Charge I e.nd its Specification and. not guilty of Charges 
II and III and their Specifications. 1'vidence was int:.:oduced of one 
previous conviction by genera.I court-martial for absence without leave 
in violation of Article of. War 61. · He was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to become due and to be 
confined at ha.rd labor for five (5) years. The reviewing authority ap
proved only so much of the sentence as provides for dismissal and forwarded 
the record of trial.for action under Article of Wal" 48. 

3. The evidence relating to the Charge and Specification of which 
accused was found guilty, Charge I and its Specification, absence without 
leave in violation of Article of Yfar 61, consists of a duly authonticated 
extract copy of the morning report of accused's organization containin6 
e.n entry of accused's unauthorized absence as alleged from 9 August 1943 
to 21 August· 1943 (R.5; Ex. 1). 

Corporal Raymond L. Lund, 197th Technical School Squadron, Seymour 
Johnson Field, North Carolina, stated that he saw the accused.in Room 14, 
Charles Hotel, Goldsboro, Horth Carolina, on 16 August 1943 (R. 7). First 
Lieutenant Melville L. Cody, Medical Detaclunent, Seymour Johnson Field, 
after identifying accused, testified that accused was admitted to the Of
ficers' Yfard, Station Hospital, on 21 August 1943, and remained there until 
8 September 1943 (R.6). The accused did not testify and no evidence was 
introduced by the defense. 

4. The morning report containing entries of accused's unauthorized 
absence (Ex. 1) is prima faoie evidence of the facts therein recited and 
warranted the court"'""I'ii'""rinding the accused guilty of absence without leave 
in violation of Article of \1ar 61 as alleged in Charge I and its Specifica
tion. 

5. After the court ha.d found the accused guilty of Charge I and the 
Specification thereunder, the prosecution introduced evidence-of one 
previous conviction as shown by General Court-l~rtial Orders No. 156, Head
quarters Second District, Army Air Forces Technical Training Command, 27 
?larch 1943 (R.lOJ Ex. 2). The defense objected to the introduction of the 
order on the ground that the order was not official. The objection was 
properly overruled. The document bears the identification mark of the 
command under which it was promulgated and as such was admissible in evi
dence under the provisions of paragraph 116a, Manual for Courts-Martial, 
1928. -

6. The accused is 34 years of age. The records in the Office of 
The Adjutant General show that he is a high school graduate and that he 
attended the University of Vermont one year, majoring in mechanical . 
engineering. He was inducted in the military service 25 May 1941. He 
was graduated from Miami Beach Schools, Army Air Forces Technical Training 
Command, and com.-nissioned a second lieutenant, Air. Corps, Army of the 

-2-

http:accused.in


(297) 

United States, 30 July 1942. In recomrnenoing accused for appointment 
to the Air Corps Officers' Candidate School, his commanding officer 
stated that he had demonstrated outstanding qualities of leadership 
and rated his character as 11 E:xcellent". 

7. The court was legally constituted and had jurisdiction of the 
person a.nd the subject ~.atter. No errors injuriously affecting the sub
stantial rii:;hts of the accused were committed during the trial. In the 
opinion of. the Board of Review the record of trial is legally sufficient 
to support the findings and the sentence as approved by the reviewing 
authority and to warr!l.nt confirmation thereof. Dismissal is authorized 
upon conviction of violation of Article of War 61. 

,I. 
I. 

Judge Advocate. 

-3-
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1st Ind. 

War Department, J.A.G.O., ,, OCT _ To the Secretary of War.943~ j ' ' 

1. Herewith transmitted-for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Andrews. Valleau (0-562240), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is leeally sufficient to support the findings and 
sentence·as approved by the reviewing authority and to warrant con
firmation thereof. I recommend that the sentence-be confirmed and 
carried into execution. 

3. Inclosed are a draft of a letter for your signature trans
mitting the record to the.President for his action and a form of 
Executive action desif'.!led to carry into effect the recommendation 
hereinabove made, should such action meet with approval. 

-~ Q. .. Q-.-------... 
Myron c. Cramer, 

lfiajor General, 
3 Incls. The Judge Advocate General. 

Incl.1-Record of trial. 
Incl.2-Dft. of ltr. for 

sig. Sec. of War. 
Incl.J-Forrn of Ex. action. 

(Sentence confinned. G.c.v.o. 350, 10 Nov 1943) 

-4-
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SPJGN .. 
ct: 241433 

) 8 OCT 1,43 
.UN IT ED ST ATES ) SIX:'1.'H SERVIC:t COf.:EA?ID 

) Ar~ ff SETI.VICE FORCES 
v. ) Trial by G.c.:{., convened at 

) Ca:i,p Ellis, Illinois, 13 
First Lieutenant BJul.HEl'T H. ) September 1943. Disw.issal. 
PHILLIPS (0-452610), !ledical ) 
Ad..".'linistrative Corps. ) 

-------------~~------~----
OPilJION of the BO~D O:C fil."'VI:S'if 

LIPSCWB, GOL.DEi""J and SLEEPill, Judge Advocates 
~-- -------~~~--~~-

·1. The Board of Review has examined the record of trial in the 
case o.f"'the officer above named a,1d submits this, its opinion, to The 
Judge Advocate General. 

2.. The accused .was tried upon the following Charges and Speci •
fications: 

CH.A..'1GZ I: Violation of the 85th Article of War. 

Specification: In that F1rst Lieutenant Barrett H. Phillips, 
Medical Administrative Corps, 283rd Station Hospital, 
Camp Ellis, Illinois, was, at Camp Ellis, Illinois, on 
or about 2 September 1943, found drunk while on duty as adju
tant of 283rd Station Hospital, C~np Ellis, Illinois. 

CHARGE II: Violation of the 95th Article of Ylar. 

Specification: In that First Lieutenant Barrett H. Phillips, 
Medical Administrative Corps, 283rd Station Hospital, 
ca..~p Ellis, Illinois, did, at Camp Ellis, Illinois, on 
or about 2 September 1943, gamble with Private Hubert 
L. Williams, 283rd Station Hospital, then Staf-f Sergeant,. 
283rd Station Hospital, Private Charles L. Reeves, Jr., 
283rd Station Hospital, -then Sergeant, 283rd Station 
Hospital, Private Michael J. Sisak, 28Jrd Station Hospital," 
then Technician Fourth Grade, 283rd Station Hospital, and. 
Private Dominick J. Spina; 283rd Station Hospital, enlisted 
men of his command, to the prejudice of military discipline. 
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He pleaded cuilty to Ch;i.rgc I. and its Specification, not guilty to Charge 
II and its Specificatio~, and was found euiJ.ty of all Charges and Speci
fications. The offenses were committed during time -of war. He was 
sentenced to be dismissed the service. The reviewing authority approved 
only so much of the findings of Charee II and its Specification as 
involves a finding of euiJ.ty of ga~bling with enlisted men as alleged 

·therein in violation of Article of 'ITar 96,.approved the sentence and forv,ard
ed the record of trial for action under Article of War 48. 

3. The evidence for the prosecution shows that the accused, adjutant 
of the 283rd Station Hospital, at about 1030 o'clock on· 2 September 1943 
was observed, by a brother officer, ~taggering out of his office, using one 
hand to support himself against the wall. He _refused to accede to a request 
to return to his office and was next seen by his connnanding officer about 
1250 o'clock on the same day in a barrack building-where he was seated at a 
table playing draw poker with four enlisted men. He was ordered to go to 
the Headquarters Building but he stood up, reeling, and was unable to comply_ 
with the order unassisted. Upon arrival at the Headquarters Building, he -
was directed to sit dmm but did not respond and was placed in a chair. He 
was, thereafter placed in an ambulance, which carried him to the station 
hospital where he, then being unconscious, was carried in upon a stretcher. 
At the hospital lra was o~served and attended by numerous persons who were 
of the opinion he was drunk, and was given a blood test fpr alcohoiic 
cont~nt whivh showed his blood alcoholic content as being •2.0 map lee 
blood• which is definitely indicative of drunkenness. The entire episode 
occurred during duty hours and none of the ·r,itnesses, who.had attended · 
a dance on the preceding night at which.the accused was present, had 
observed the presence of any liquor there· (R. 5-7, 7-12, 16-18, 18-19, 20-

. 21, 22,, 23-24, 24-26; Ex. 2). . .. . . 

The accused's commanding officer was of the opinion that the accused 
when_ he was found in the barracks as above described was •capable of going 
through the motions of gambling, though to his best interests,.he probably 
was not capable of winning•. · 'l'wo of the enlisted men, who were partici
pants in the game, _testified; definitely., that the accused was actually 
gambling with the four enlisted men by playing •two-bit ante• dfaw poker., 
The accusedts COllllIIBJ'l,ding officer had recommended _the accused for promotion 
on 7 August 1943 (R. 12-13,·15, 26-29, 29-31; Eics. 1, 4 and 5). · 

4. The evidence for the defense, elicited from the testi.~ony o! the 
accused ldlo, after_ explanation of his rights as a witness., elected to . 
testify, shows.that, on the preceding night of l Septe~er 1943, he had 
attended •the 283rd Station Hospital dance at Dushnell• where he was 
drunk.· On 2 September 194:, he was· suffering from a •hangover• ,·hlch was 
so bad that, although he remembered being at the Headquarters Building 

- 2..;. 

http:interests,.he


(.301) 

during the morning and going back to the barracks about noon, he was 
unable to recall any other event of the day. He had been in the~- for 
five ye~s a.rid seven months, had never been tried by court-martial before, 

· and ·had been connnissioned on 3 December·1941 (R. 33). 

5, The Specific·ation, Charge I, alleges that the accused on or 
·about 2 September 1943, at Camp Ellis, Illinois, was found dr1U'.k on duty. 
·The elements of the offense are drm:i,kenness while actually on duty. !lrur.k
enness is •any intoxication which is sufficient sensibly to impair the 
rational and full exercise of the mental and physical fa:culties• and, 
although one becomes drunk before going on duty, such matter is material 
only in extenuation (MCM, 1928, par. 145). 

The evidence for the prosecution·, adduced from· numerous lay and 
expert witnesses and includine the unimpeachable revelations of a blood 
test for alcoholic content, abundantly supplements the accused's plea of 
guilty to the offense alleged by Charge I and its Specification and, 
beyond a reasonable doubt, justifies the findings of guilty of Charge I 
and its Specification. 

6. The Specification, Char~e II, alleges that the accused on or about 
2 September 1943, at Camp Ellis, Illinois, gambled with four na..":led enlisted 
men of his conunand to the prejudice of military discipline. The offense is 

· charged in violation of Article of Vlar 95 but the reviewing authority 
approved only SO much of the findin£S Of guilty thereof as involved a 
violation of Article of Uar 96. Although it is self-evident that for an 

.. officer .to engage in gambling with enlisted men of his command or organ
ization even in.a private place as distinguished from a pubiic place is 
prejudicial to-military discipline, authority so holding is available (See: 
Winthrop's Military Law and. Precedents, 1920 reprint, page 77/J LXJB 8 Dig. 
Ops., JAG, 1912, page 141 and M.C.M., 1928, page 255). 

The evidence is uncontrovsrted that the accused about noon on the day 
alleged was playing •two-bit ante• draw poker with four enlisted men of his 
OTlll organization.· He was found so engaged by his co~_manding officer and two 
of the,other participants in the game testified that the accused actually 
and aqtively participated by dealing the cards, makini bets and winning at 
least two hands. Although the accused at such time was drunk and fast 
approaching the point of a drunken collapse which thereafter obliterated 
his recollection of the game, ne, nevertheless, was able to engage actively 
therein. The evidence, therefore, shows beyond a rea::onable doubt the 
commission Q! the offense as approved by the reviewing authority and it 
apiply sustains thef'indings of guilty of the Specification, Charge II, i:i::d 

. o! Charge II~ ·&1! approved by the reviewing authority. 
, 

--3 .. 
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7. '£h~ a.ccus'::ld j s about 28 years of age. 'fhe War Department 
records show that he had enlisted service frcm 17 January 1935 to 
31 January 1936 and from 3 September 1940 until 24 December 1941 ~rhen 
he was cor.u:d.ssioned a second lieutenant, that he has had active duty 
since the latter date as an officer and was promoted to first lieutenant 
on 4 February 1943, and that from 23 February 1939 to 2 September 1940 he was 
in tile P..egular Arrrry- Reserve without active duty. 

8. · The court was legally constituted. No errors injuriously aff~ct
ing the substantial rights of the accused were committed during.the trial. 
For the reasons stated, the Board of Review is of the opinion·that the 
record of tri~ is lebally sufficient to support.the findings of guilty of 
the Specification, Charge I, and of Charge I and of the Specification, 

·charge II, and of Charge II as approved by the re~iewinc authority and the 
sentence, and to w&rrant ccnfinnation thereof. Dismissal is authorized upon 
conviction of a violation of Article of War 96 and, in time of war, is 
mandatory upon conviction of Article of War 85. 

~r~ Jude• Advocate' 
~~.~..,- - ~ Judce Advocate 

~~;...~.~~e..-,J , Judge Advocate 
I 
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SPJGN 
CM 241438 

1st Ind. 

Nar Department, J.A.G.0.,23 OCT 194J- To the Secretary of Vlar. 

1. Herewith transmitted for the action of the President are 
. the record of trial and.the opinion of the Board of Review in the 

case of First Lieutenant Barrett H. Phillips (0-452610), Medical 
Administrative Corps•. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings as 
approved by the reviewing authority, legally sufficient to support 
the sentence and to warrant confirmation thereof. I recommend that 
the sentence of dismissal be confirmed but suspended during the 
pleasure of the President. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for hts action, and a form of. 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

Myron c. Cramer, 
l.iajor General, 

3 Incls. The Judee Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for 

sig. Sec. of War. 
Incl.J-Form of Ex. action. 

(Senterx:e confirmed but execution suspended. G.C.M.O. 348, 10 Nov 194.3) 

-5-
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2 2. OC1 \943
SPJGH 
CM 241597 

UNITED STATES ) CAMP CAMPBELI 
) 

v. ) Trial by G.C.L., convened at 
) Camp Campbell, Kentucky, 13 

First Lieutenant RICHARD ) September 1943. Dismissal, 
VI. FAHEY (0-1579626), ) total forfeitures, and confine
Quartermaster Corps. ) ment at hard labor for fifteen 

) (15) years. Penitentiary. 

OPINION of the BOARD OF REVIEW 
DRIVER, LOTTKlliOS and LATTIH, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, i~s opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi~ 
cations: 

CHARGE I: Violation of the 93rd Article of War. 

Specification 1: In that First Lieutenant Richard W. Fahey, 
2098th Quartermaster Company Truck (Aviation), FiftietJ.:1 
Service Group, Dyersburg Army Air Base, Dyersburg, 
Tennessee, did, on United States·Highway .4].W approxi-

'mately half way between Camp Campbell, Kentucky and 
Nashville, Tennessee on or about 13 August 1943, 
comr~it the crime of sodomy by feloniously and against 
the order of nature having carnal connection by mouth 
with a human being, to wit: Private Thomas M. Wooten, 
2098th Quartermaster Company Truck (Aviation), Fiftieth 
Service Group. · · 

Specification 2: In that First Lieutenant Richard W. Fahey, 
2098th Quartermaster Company Truck (Aviation), Fiftieth 
Service Group, Dyersburg Army Air Base, Dyersburg, 
Tennessee, did, at the Bivouac Area of the Fiftieth 
Service Group, near Camp Campbell, Kentucky, on or about 
5 September 1943, commit the crime of sodomy by feloni
ously and against the order of nature having carnal 
connection by mouth with a human being, to wit: Private 
Thomas M. Wooten, 2098th Quartermaster Company Truck 
(Aviation), Fiftieth Service Group. 
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CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Richard W. Fahey, 
2098th Quartermaster Company Truck (Aviation), Fiftieth 
Service Group, Dyersburg Army Air Base, Dyersburg, 
Tennessee, did, in the State of Tennessee, approximately 
half way between Nashville, Tennessee and Camp Campbell, 
Kentucky, on or about 13 August 1943, commit a crime 
against nature viz: · sodomy, with Private Thomas M. 
Wooten, 2098th Quartermaster Company Trl\_ck (Aviation), 
Fiftieth Service Group, a man, in violation.of the 
statutes of the State of Tennessee, to the prejudice 
of good order and military discipline and of a nature 
to bring discredit upon the military service of the 
United States. · ' 

Specification 2: In that First Lieutenant Richard W. Fahey, 
2098th Quartermaster Company Truck (Aviation), Fiftieth 
Service Group, Dyersburg Army Air Base, Dyersburg, 
Tennessee, did at the Bivouac area of the Fiftieth 
Service Group, near Camp Campbell, Kentucky, on or 
about 4 September 1943' drink intoxicating liquor with 
Private Eugene s. LeBlanc, 2098th Quartermaster Company 
Truck (Aviation), Fiftieth Service Group, to the prejudice 
of good order and military discipline. 

Specification 3: In that First Lieutenant Richard W. Fahey, 
2098th Quartermaster Company Truck (Aviation), Fiftieth 
Service Group, Dyersburg Army Air Base, Dyersburg, 
Tennessee, did at the Bivouac area of the Fiftieth 
Service Service Group, near Camp Campbell, Kentucky, 
on or about 5 September 1943 1 drink intoxicating liquor 
with Private Thomas M. Wooten, 2098th Quartermaster Company 
Truck (Aviation), Fiftieth Service Group, to the prejudice 
of good order and military discipline. • 

He pleaded not guilty to and was found guilty of all the Charees and 
Specifications. He was sentenced to be "dishonorably dismissed from the 
Service", to forfeit all pay and allowances due or to become due, and to 
be confined at hard labor for fifteen years. The reviewing authority 
approved the sentence, designated the United States Penitentiary, Terre 
Haute, Indiana, as the place of confinement, and forwarded the record of 
trial for action under Article of Viar 48. 

3. The evidence for the prosecution is substantially as follows: 

~· Specification 1, Charge I and Specification 1, Charge II. 

-2-

http:violation.of


(30?) 

On 13 August 1943 Private Thomas M. Wooten drove the accused to Berry 
~ield, Nashville, Tennessee. Durinr, the trip accused played with Wooten's 
legs .and penis. On the return trip they stopped in Nashville for some• 
thine to eo.t. When they resumed the ~ourney accused drove the peep and 
again started playing with 'Jooten' s legs and penis. About half-way back 
to Camp Campbell, Kentucky, accused stopped the car by the side of the 
road and said, "You probably don't think ~uch of me before pow and now 
you won I t. 11 ·,iooten did not reply and the accused placed his head in 
Wooten's lap and the latter's penis in his mouth. After a few seconds 
he got up from behind the wheel, went to the other side of the peep, 
again put his head in -:'looten' s lap and stood there a few minutes. Wooten 
then drove back to camp and let accused off at the gate to thr bivouac 
area (R. 6-8). · · 

£• Specification 2, Charee I and Specification 3, Charge II. 
On 5 September 1943 (Sunday), Private Wooten had been sleeping and 
awakened about 4:00 p.m. to find the accused sitting on the side of his 
bed. Accused asked if he would like a drink. Wooten went to the post 
exchange for some "cokes" and a few minutes after he returned accused 
came in with a bottle of whiskey. They mixed the drinks, talked a while 
and then went to supper. Before.departing accused gave Wooten twenty 
cents to buy more "cokes" for after supper. After eating, Wooten went 
to the post exchange and stayed for the show, thinking that perhaps the 
accused 11would be asleep or forget about it or wouldn't be around." He 
purchased some "cokes", however, and met accused coming out of the theater. 
They proceeded to the orderly room. After picking up a bottle of whiskey 
at the tent of accused as directed by him, ·,footen went to his own tent · 
and was soon followed by accused, who sat on the bed and mixed the drinks. 
Accused started playine with Wooten's legs And the latter asked accused if 
he "hadn't better go to.bed." Accused made no move to leave, however, and 
again played with Wooten's legs and with his penis. Accused put his head 
down in Wooten I s lap and put Wooten I s penis in his mouth for a few minutes • .:.
Accused then left and went down toward the woods '(R. 7-8). 

~. ·specification 2, Charfe II. On the evening of 4 September 
1943, Private Eugene LeBlanc went to the orderly room for his mail. He 
h9.d two 11cokes 11 in his hand and on being asked who they were for offered 
one to the accused, who accepted on the condition that they have a drink 
in his tent.· They went into the tent of accused, who pulled out a quart _ 
bottle.of whiskey, poured some of it into LeBlanc's bottle of "coke" and 
they talked about things in general and about the family of accused (R. 9-10). 

g. The evidence for the prosecution also showed that on 5 
September 1943, accused went into the tent occupied at the time by "Sergeant 
Vreeland", "Private Perez" and LeBlanc. He spoke to Sergeant Vreeland a:i:id 
then sat down on LeBlanc's bed and played with LeBlanc's legs and middle 
section. Accused left after a short time and remarked that he would come 
back in the afternoon. Accused returned later in the day and again sat 
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down on LeB1anc 1s bed and this time placed his hand underneath the 
blanket and played with LeB1anc 1 s penis. He covered his arm with 
the blanket so tLat in case anyone came in they would not notice it 
so much. While doing this he picked up a magazine containing a picture 
of a. nude woman. Holding the picture up before LeBlanc he said, "Does 
that make your imagination work?" He asked LeBlanc to come to his tent 
later on as "Lt. Bidja11 was leaving ar.d they could have some more 
whiskey. After accused left the tent, LeBlanc went to another tent where 
he stayed the rest of the afternoon to keep away from accused (R. 10~12), 

At about noon on 8 September 1943, accused en.tered the tent 
where "Sergeant Vreeland", "Private Nevins", "Private Hedricks" ,· "Private 
Richardson" and LeBlanc were resting on their beds. He graboc:i Nevins by 
the leg and arm and played with his leg. He tnen pulled out his knife 
and started pecking on Nevins' belt buckle. The enlisted men were ."scared" • 

. As accused left he grabbed LeBlanc by the leg. The same afternoon accused 
returned to the tent while Nevins, Richardson and LeBlanc were asleep. 
LeBlanc awakened when accused grabbed his arm and accused again started 
playing with the legs and penis of LeBlanc. Accused was called to the 
orderly room and said he would return in a few minutes. LeBlanc, after 
awakening Richardson, went into the woods. After two or three minutes 
he observed accused going back to the tent looking for him and calling 
his name. LeBlanc did not answer as he was afraid of accused, and went 
to the motor pool and told Lieutenant Bidja what had happened. LeBlanc 
iid not resist the accused as he was afraid'bf any results1 on account of 
the latter's rank. The knife accused was playing with had a blade 6 or 7 
inches long (R. 10-13). · . 

On the night of 8 September 1943, accused asked Private Robert 
D. Mills to accompany him to the latrine. While there accused started 
feeling Mills' leg. Later at the invitation of accused they went to his 

-·tent and sat down on one of the beds. Accused was interrupted by someone 
from the orderly room and while talking to this person who remained outside 
the tent, he bent over,opened Mills' pants and started playing with his 
penis. After accused finished his conversation he reauested l.1ills to lie 
on the bed but Mills said he was tired and left (R. 1j-14). 

One night during August in the guard tent accused, who was on 
duty as Officer of the Day, unbuttoned the pants of Technician Fifth 
Grade Andrew J. Little, who was lying on his bed. Little turned·over 
on his stoma.ch and went to sleep (R. 14-15). 

On the nieht of S September 1943, accused followed Private 
Royce W. Doty into the latter's tent, sat on the side of the bed and 
started to play with Doty•s penis, but was interrupted Ylhen another 
soldier entered the tent (R. 15-16). 

Major Abraham L. Schwartz, r,:edical Corps, a psychiatrist, · 
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examined accused 11 September 1943 and made a dialinosis of.constitutional 
psychopathic states with homosexuality on the basis of the history obtained 
from accused. l:aj or Schwartz stated that the findings were on the basis of 
an admission on the part of the accused that he had eagaged in homosexual 
acts. In the opinion of Hajor Schwa.rtz accused was sane and knew right 
from wrone; (R. 17-18). 

4. 'i'he defense offered no testimony. The accused elected to remain 
silent (R. 18). 

5.. It is shown by the evidence without contradiction that the ac
cused on 13 August 1943 had carnal connection by mouth with Private 
Thomas !,'.. ·:.ooten as alleged in Specifiection 1, Charge I and Specification 
1, Charge II; .that on 5 September 191.tJ at the bivouac araa, Camp Campbell, 
the accused, after drinking liquor with Private Wooten as alleged in Speci
fication 3, Charge II, again had carnal connection by mouth with Private 
Wooten as alleged in Specification 2, Charge I; and that on 4 September 
1243, at the bivouac area, Camp Campbell, Kentucky, accused drank intoxi
cating liquor with Private Eugene LeBlanc, as alleged in Specification 2, 
Charge·II. 

6. Accused was charged w;ith the same act of sodomy in Specification 
1, Charge I, as a violation of the 93rd Article of War and, in Specification 
1, Charge II, as a violation of the 96th "Article of War. It is not error 
to charge the same offense under different Articles of War when one of the 
Charges is based on the civiJ. aspect of the offense and the ·other is based 
on its military aspect (CM 191695, Johnson; CM 209952, Berry; and CM 218924, 
Foster). 

In the Johnson case where the same offense was charged under 
Article of War 93 and. Article of war 96, the Board of Review stated: 

"Proof that accused's acts were to the prejudice of good 
order and military discipline or were of a·nature to bring dis
credit upon the military service, w2.s necessary to establish 
the offense charged in violation of the 96th Article of War and 
was not required under the 93rd Article. The necessity of thus 
proving a fact under the one charge which was not required under 
the other, alone ma.rks the two offenses as distinct in law. Con
viction of both specifications would not have'placed accused twice 
in jeopardy for the same offense (Gavieres vs. United States, 220 
U.S. 338; Carter vs. Mcclaughry, 183 u.s. 365; 1.IcRae vs. Henkes, 
273 Fed. 108; p. 224, M.c.~.).n 

As stated in the Berry case, the accused may proper]y be punished 
for the acts involved on]y in their most important aspect. 

7. The testimony with reference to the indecent advances made by 
accused tovrard Private LeBlanc on 5 September and 8 September, toward 
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Priva~s Nevins, Mills a.rid Do"tf on 8 September and toward Technician _, , 
. Fifth Grade Little Q.1 an ~med date in-August, and the testimony or 
Major Schwartz thai accused had admitt~d-homosexual acts (par. 3g, -

. supra) was incompetent and should not ha:ile· been received in evidence. 
The general rule_ is that on a prosecution for a particular crime, 
evidence that the accused committed another crime wholly independent 
of that for which he is on trial, even though it is a crime of the 
same sort, is irrelevant and inadmis~ible because such evidence does 
not tend to prove the commission by the accused of the partictllar crime· 
charged~ v. United States, 142 U.S. 450; Fabacher v. Uniteq States~ 
20 F (2) 736). As to the testimony of.Major Schwartz, it was ,1ot shown 
that before making the statement accused was advised of his rights to ' · 
refrain from self incrimination and the attenda.ut circumstances were not 
such as to 1:1upport an inference that the statement was voluntarily made. 
However, the evidence in support of the-Specifications of the Charges · 
was direct, clear, convincing and wholly uncontradicted. The Board of 
Review is or the opinion that the eviQence other than the incompetept 
testimony is or such quantity and quality as practically to compel :tn 
the-minds of conscientious and reasonable men the finding.of guilty, 
and that the substantial rights of accused were not injuriously affected 
by the erroneous admission of such incompe~nt testimony (Dig. Op. JAG, , ·.-
1912-30, sec. 1284; CM 237711, Fleischer). · . _ 

,8. The form of the sentence adjudged, to be "dishonorably ~is- , 
· missed from the Servicen, is unusual. - To be dismissed the service is in 
itself a dishonorable termination of.a career as an officer of the Army. 
The word "dishonorably" is superfluous and adds nothing to the sentence 
of dismissal (CM 218520, ~). · · . · . _- -- . . 

9. The accused is 35 years of age;. The records of the Office of 
The Adjutant General show. his service as follows: Enlisted.-service from _ 
18 November -1940; appointed temporary second lieutenant, Army. of the 
United States, from Officer Candidate School, and active duty, 16 October 
1942; ·promoted temporarily,· first lieutenant, Army of the United States, 
·29 June 1943. · · 

10•.·Th~ court was legally constituted. No errors injuriously 
--- affecting the substantial rights or the accused were committed during 

the trial. The Board of Review is or the opinio·n that the record or· 
trial is legally sufficient to support the findings of guilty-and the 
sentence and to warrant confirmation of the· sentence. Dismissal is·.-· 
authorized upon conviction of a violation of the 93rd or the 96th Article 
ot War. . -·. _ 
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1st Ind. 

Viar Department, J.A.G.O., 2 5 OCT - To the Secretary of war. 

1. riP.rewith transrr.itted for the action of the President are the 
record of· trial. and the opinion of the Boarci of Review in the case of 
First Lieutenant Richard W. Fahey (0-1579626), Quartermaster Corps. 

2" I concur in the opinion of the Board of Review that the record 
of' trial is legally sufficient to support the findine;s of guilty 13:nd 
the sentence and to warrant confirmation of the sentence. The accused 
on two separate occa.sions committed sodomy per os upon an enlisted man 
(Specs. 1 Rnµ 2, Chg. !), in violation of the 93rd Article of War, and 
crank intoxicat~ng liquor wi. th the same enlisted man (Spec. ·3, Chg. II), 
and with another enlisted man (Spec. 2, Chg. II), in violation of the 
96th Article of war. Accused was charged with and found guilty of the 
s~JJ:e act of sodol!'y as a violation of the 93rd Artfole of War (Spec. 1, 
Ch~. 1) and ·as a violation of the 96th Article of V!ar (Spec. 1, Chg. II). 
;,1hile this is legally permissible nevertheless the accused should not be 
punished twice for different aspects of the same offense. In view of 
all of the circumstances, I recommeng that the sentence to dismissal, 
total forfeitures and confineMent for fifteen years, be confirn1ed but 
that the period of confinement be reduced to five years, and that the 
sentence as thus modified be carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmit
ting the record to the president for his action, snd a ·rorm of Executive 
action carrying into effect the recormnendation nade above. 

Q.-.____.--.:i;S>.___ 

l:trron C. Cramer, 
1.:ajor General, 

The Judge Advocate General. 
).Incls. 

Incl.1-Record of trial. 
Incl.2-Dft.. ltr. for sig. 

sec. of war. 
Incl.J-Form oi' action. 

(Resigned) 
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CM 241620 
22 OCT 1943 

U N I T E D S T A T E S 

v. 

Second l,ieutenant ROBERT D. 
LO~T.:R (0-1056151). Headquarters 
Battery, 840th Antiaircraft Artille
Automatic Weapons Battalion. 

) 
) 
) 
) 
) 
) 

ry)) 

FCUfl.TH SERVICE cm~ 
ARh'Y SERVICE FORCES 

Trial by G.C.?.~., convened at 
C8.I:1p Stewart, Georbia, 11 
September 1943. Dismissal 
and total forfeitures. 

OPINION of the BOARD OF P..EVIE'ii 
LYON, ~LL and ANDRE'i'iS, Judg1;1 Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board or Review and the Board submits this, its 
opinion, to The Judge Advocate .General. 

2. Accused was tried upon the following Charges and Specifications a 

CHARGE:Ia Violation of the 61st Article of War. 

Specifications In that, Second Ll.eutenant Robert D. LoHer, 
Headquarters Battery, 840th Antiaircraft Artillery 
Automatic Weapons Battalion, did, without proper leave,· 
absent himself from his organization at Camp Stewart, 
Georgia, from about 2300, 21 August, 1943, to about 2000, 
22 August, 1943. 

CHARGE IIa Violation of the 96th Article of War. 

Specification la (Finding of not guilty). 

Specification 2a In that Second Lieutenant Robert D. Lower, 
Headquarters Battery, 84oth Antiaircraft Artillery Automatic 
Weapons Battalion, did, at Ca.mp Stewart, Georgia, on or 
about 20 August 1943. wrongfully disobey and fail to comply 
with ..the .fol.J.owing standing ?r.dei:; to· wit a 

II 
HF.Al)QUARTERS RCB/pam Initials 

840th AAA Auto Wpns Bn (Sem) 
17 August 1943 EHH 

SUBJECTa Battery Duty Officer. YIPP 
CEC. 

TO a All Officers. JFM 



•••••••••• 

•••••••••• 

•(314) RDL 
JRE 
JFL 

EXTRACT EJK 
c1m Jr 

1. l.!:ach battery will maintain one (1) officer on 
duty twe~ty-four (24) hours in the battery area. 

2. The followini:; rules will govern the conduct cf 
the Battery Duty Officers 

f. This officer'will not leave his battery area to 
attend officers classes at night or for aiw other reason 
except for a shower or some similar short absence at which· 
time he must specifically designate an officer to take his 
place. The c.q. must know of this temporary change • 

By order of Lt. Col. YlA.HOOD1 

s/ ROBERT·c. BOYER 
ROBERT C. BOYER 
2nd Lt. CAC, ..Adju~ant. 

in that during the time he was duly serving as duty officer 
for said battalion, he, the said Second Lieutenant Robert D. 
Lower, did, without authority, go beyond.the prescribed limits, 
did fail to specifically designate an officer to take his 
place, and did remain absent an unreasonable length of time. 

Specification 3a In that Second Lieutenant Robert D. Lower, 
Headquarters Battery, 840th Antiaircraft Artillery Automatic 
·iieapons Battalion, did, at Camp Stewart, Georgia, on or about 
21 August 1943, wrongfully use for personal business and 
pleasure one 1/4 ton 4 x 4 motor vehicle, value over ~50.00, 
property of the United States, furnished and intended for the 
military service thereof. 

He pleaded not guilty to the Charges and Specifications. He.was found 
not builty of Specification 1, Charge II, guilty of Charge I and its 
Specification and guilty of Charge II and Specifications 2 and 3 there
under. Ho evidence of previous convictions was introduced. He was sen
tenced to dismissal, total forfeitures and confinement for six (6) months. 
The reviewins authority approved the sentence, but remitted the confinement, 
and forwarded the record of trial for action under Article of War 48. 

3. ~vidence introduced by the prosecution shovted that accused was 
a second lieutenant, Headquarters Battery, 840th Antiairora~ Artillery 
Automatic ·ffeapons Battalion (hereafter ·referred to as "840th Battalion"), 
Camp Stewart, Georgia (R.7,8,35). By written orders dated 17 August 1943, 
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issued by the battalion colllI!lallder to all officers of the 840th Battalion, 
· it was required that eaoh battery should maintain "one (1) officer on 
duty twenty-four (24) hours in the battery a.rea" (underscoring supplied), 
and that suoh duty officer, shouid, ai'ter nor~.al duty hours, "be present 
within the battery area at all times" and "not leave his battery area**• 
except for a shower or some similar short absence, at which time he must 
speoifioally designate an officer to take his place. The c. Q. must know 
of this temporary change". Accused's initials appeared in the upper right
hand corner of the copy of the order initialed and returned by his battery 
(R.19,20J Ex. 7). 

First Lieutenant Linus B. Martin, 840th Battalion, commanding officer 
of the Headquarters Battery, officially and in writing, designated accused 
as battery duty officer to serve from 11 a.m. 21 August 1943 to the same 
hour on the following day. Lieutenant Martin personally informed accused 
of this designation- (~.9,10,31,32J Ex. 9). On the night of 21 August, at 
about 10 o'clock, Private Clarence L. Stahl of the 840th Battalion, obtained 
a dispatch slip from Private First Class E:nile Dieu, 840th Battalion, dis
patcher in the motor pool headquarters (R.26,27,33.,34; Ex. 8). This "dis
patch slip" was a drivers trip ticket which required Private. Stahl to report, 
to accused. that night for work "off post". Before reporting to Lieutenant 
Lower he drove the jeep to Battalion Headquarters,instead of Battery Head~ 
quarters, by mistake. 1ia.jor Yfllliam W. Prouty, Executive Officer of the 
840th Battalion, saw Private Stahl and spoke to him. 1ia.jor Prouty then 
called accused by telephone at the Headquarters Battery office and told accused 
that he was 11supposed to be battery duty of.ficer in Headquarters Battery". 
Accused said that he knew that. llijor Prouty then told accused that it was 
the policy of the battalion that the battery duty officer should not leave 

-the battery office for any reason whatsoever. To this, accused replied& 
nYes, Sir". Private Stahl drove the jeep for Major Prouty until about 
9 p.m. (R.20-22,27,28). After this, Private Stahl went to the Headquarters 
Battery office. Accused told him that he was going to use the jeep right 
away (R.28). 

That night accused and Private Stahl drove-the jeep to Baxley, a town 
about 61 miles from Camp Ste-nart. This we.s at the direction of accused. 
They stayed at a hotel in Baxley that night and the next day spent some 
time at a pl~ce called the "Cross Roads" and drank some beer. They bot 
back to camp between 9 and 10 the night.of 22 August (R.28-30). 

Corporal Walter Wisnacawich, 840th Battalion, was in charge o.f quarters, 
Headquarters Battery, the night of 21 August. He testified that accused 
remained on duty until about 11 p.m., at which time he left saying he was 
going to make a telephone call. Up until 12 o'clock noon the following 
day, according to Corporal1Tisnacawich, uccused had not returned (R.22-25). 
The corporal did not hear accused call any other officer to take his place 
while he was away and no other officer came into the battery office that 
night (R.22-2:4). 
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· Second Lieutenant PJiesa O. Halton, r.~tor Transportation Officer of 
the 840th Battalion, identified the vehicle covered by the dispatch 
slip "Exhibit 8". He identified it as a quarter-ton reconnaissance jeep. 
He believed it to be of the 1940 or 41 series, valued new at $1,061.00, 
and not worth less than ~50 on 21 August 1943 (R.36-37,Ex. 8). 

Accused did not testify with respect to any of the Charges and Speci
fications of which he was found guilty nor did he call e.:ny witnesses. 

4. The prosecution proved, and it was not contradicted, that on 
the niGht of 21 August 1943, accused was serving as duty officer for his 
battery pursuant to battalion orders and pursuant to assigmnent to such 
duty by his company connna.nder, of which orders and assignment accused 
vrn.s aware; and that while serving as such duty officer accused did without 
authority go beyond the limits of his battery area without specifically 
designating an officer to te.lce his place, and remain absent an unreason-
able len&th of time, all in violation of the express tenns of the written 
order issued by order of the battalion commander, as alleged by Specifi
cation 2, Charge II, in violation of Article of ¥far 96. The evidence further 
sh~~s that accused was absent withput leave from his organization at Camp 
Stewart, Georgia, from about 11 p.m. 21 August to about 8 p.m. 22 August 
1943, as alleged in the Specification of Charge I, in violation of Article 
of "'Nar 61. The evidence further shows that~ as alleged in Specification 
3 of Charge II, accused wrongfully used a one-quarter-ton motor vehicle, 
value of not less than ~50.00, property of the United States, in driving 
said vehicle from Camp Stewart to Baxley, l~eorgia, in violation of Article 
of War 96. 

5. Specification 2 of Charge II alleged with respect to the conduct 
therein set forth that accused was serving as duty officer for "said 
battalion"~ The proof introduced showed in this connection that accused 
was duly serving as duty o..fficer for the Headquarters Battery. This Speci
fication also alleged that the conduct of accused therein described occurred 
on or about 20 August 1943, whereas the date as proved was 21 August 1943. 
A motion was made by the prosecution during the course of the trial to con
form this Specification to the proof. Accused offered no objection and 
consented to the amendments. The variance between the Specification and 
the proof was immaterial, but in ariy event it was properly corrected by the 
action of the court on motion. 

6. Accused is 33 years of age. He was graduated from the Cherryvale. 
Kansas. High School. He attended Kemper Military School one year. He is 
single. Before entering the service he was engaged in the real estate 
business· and earned 0400 per month. He was commissioned second lieutenant. 
Army of the United States. 20 ?Jay 1943. There was pi:-ior enlisted service 
from 8 May 1942. War Department records show that on 18 August 1943., as 
a result of a series of derelictions including overstaying a week-end pass 
in July 1943. and returning to duty under tho influence of liquc:>r, writing 
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nine checks which were returned "no account". but which were made good. 
and inattention to duty. acoused!s brigade commander recommended that 
accused's commission be terminated by discharge. 

7. Attached to the record of trial is a recommendation for clemency 
signed by all the members of the court who sat upon the case. This recom
mendation is that the portion of the sentence adjudging confinement. for 
six months. be remitted. 

8. The court was legally constituted and had jui:isdiction of the 
person and subject matter. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. In the opinion of the 
Board of Review the record of trial is legally sufficient to support the 
.findings of guilty and the sentence and to warrant confirmation thereof. 
Dismissal is, authorized upon conviction of violation of Article of War 61 
or 96. 

, Judge Advocate. 
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1st Ind. 

War Departnent, J.A.G.O., 30 OC1' 194'3 - To the Secretary of i~a.r. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Robert D. Lawer (0-1056151), Coast Artillery C?rps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally suff'icient to support the findings of guilty e.nd. the 
sentence and to warrant confirmation thereof. I recommend that the sen
tence be confirmed and carried into execution. 

3. Inolosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry irrto effect the reconunendation hereinabove made, should 
such action meet ~~th approval. 

Brigadier General, U.S • .Arm:y, 
Acting The Judge Adv~ca.te General. 

3 Incls. 
Incl.l-R6cord of trial. 
Incl.2-Draft of let. for 

sig. Sec. of War. 
Incl.3-Form of Ex. action. 

(Sentence confirmed. o.c.M.O. J, 5 Jan 1944) 

' 

- 6 -

http:Adv~ca.te


-----

WAR DEPARTIJENT 
Anrry Service Forces 

In the Office of The Judge Advocate General (.319) 
Washington, D.C. 

SPJGN 
CY.241624 22 JAW 190· 
UNITED STATES ) EIGHTH SERVICE CO:WJAND 

) ARMY SERVICE FORCES 
. )v. 
r Trial by G.C.M., convened at 

Privates DONALD OOUGLAS ) Camp Sw.l..ft, Texas, 17 Septem
(37606354), ALFRED H. ) ber 1943. As to each: 

) .McCAUIEY (37606364), Com Dishonorable discharge and 
pany F, 1320th Engineer ) confinement for life. 
General Service Regiment ). Penitentiary. 
and CLYDE KING (37606226) , ) 
Company D, 1320th Engineer ) 
General Service Regimmt. ) 

---·----
REVIEW by the OOARD OF REVThW 

LIPSCOMB, SLEEPER and GOLDEN, Judge Advocates 

l. · The record of trial in the case of the soldiers named above 
bas been examined by the Board of Review. 

2. The accused were tried upon the .follow.tng Charge and Specifi-
cations: · 

CHARGE: Violation of the 92nd Article of War. 

Specii'icati.on l: · In that Pr1.vate Donald Douglas, Company
"F", 1320th Engineer General Service Regiment, Camp 
Swif't, Texas, did, at Camp Swift, Texas, on or 
about 10:00 P.M., 8 Septenher 1943, .forcibly and 
feloniously; against her will, have carnal lmowle dge 
of Mrs. Rupert McDonald. 

Specification 2: In that Frivate Alfred H. McCauley, . 
11F11Company , 1320th Engineer General Service Regi

ment, CBJli) Swift, T~s, did, at Camp Swift, Texas, 
on or about.10:00 P.M., 8 September 1943, forcibly 
and feloniously, against her will, have carnal 
lmowledge of Mrs. Rupert McDonald. 

Specifi cati.on .3: In that Private Clyde King, Company 
"D", 1320th Engineer General Service Regiment, Camp 
Svd.ft, Texas, did, at Camp Swift, Texas, on or 
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about lOs(X) P.M., 8 September 1943, forcibly 
and feloniously, against her will:, have carnal 
knowledge o! Mrs. Rupert McDonald. 

Each accused pleaded not guilty to and was found guilty of the Charge 
and Specifications thereunder. Each accused was sentenced to be dis
honorably discharged the service, to forfeit all pay and allowances 
due or to become due, and to be contined at hard labor at such place 
as the reviewing authority might direct for the term of his natural 
life. The reviewing authority approved as to Private Douglas only so 
much of the findings of gµilty as related to Specification l, as to 
Private McCauley- only- so much of the findings or guilty as rela"ttid to 
Specification 21 and as to Private King approved only·so much of the 
findings of guilty as related to Specification 3; designated the United 
States Penitentiary, Leavenworth, Kansas, as the place of confinement; 
and forwarded the record of trial for action pursuant to Article of 
·warm. 

J. The evidence for the prosecution shows that during 
I 

the evening 
of September 8, 1943, the prosecutrix, Mrs. Rupert McDonald, and her 
sister-in-law, :Mrs. Stella Hill, were visiting Service Club #3 in Camp 
Swift, Texas. Both danced with one Aaron White, nicknamed •coco•. He 
had borrowed a car for the evening and offered to drive them to their 
home in Austin, Texas (R. lCrl7, 281 66-67). After having danced •a 
couple of rounds• more, they walked across the street to the bus 
stop. There Coco again met them and renewed his invitation. They 
accepted and, upon entering his 1937 Ford coach, they were joined by 
the three accused and by one Louis Evans. All of these men were .friends 
of Coco and strangers to the prosecutrix (R. 16, 27-28, 63, 67) • 

. 
Coco had driven some distance when it was discovered that the 

· water in the radiator was low. They accordingly deviated from their 
route to stop at the Motor Pool. Because of a controversy as to who 
should get out of the car £or the water, however, they rode away with
out arr:,. A few minutes later they arrived at a point near the barracks 
in which Evans lived, and they parted company with him (R. 28-29). 

The car was turned around and headed in a direction which did not 
appear to the prosecutrix to be consistent with their stated destina
tion. She 

•kept asking if they_were going towards Austin, it seemed 
to me they were not going in the right direction, so they 
said they was taking a near-cut, going out Gate 14. So 
we kept going ·straight through the woods, and I said, 'Are 
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you sure ;you know where you are going', and they said, 
'Oh, sure, we know where we are going'. They said, 'We 
hike out this way every day, 1 and we kept riding, and kept 
riding, and after a while the car stopped. 11 

Lack of water had caused the engine to overheat. After waiting a while 
in the hope that it would cool off, several attempts were made to start 
it but with no success (R. 10, 17, 29-JO, 64, 67). 

The prosecutrix remarked to her sister-in-law that "we better get 
started, ·••• You know, we have to get off this Post." In pursuance 
to this suggestion Mrs. Hill and Coco set out immediately down·the 
road. King attempted to dissuade the prosecutrix, saying, 11It is too 
far for you girls to try to walk. We are about five miles from town". 
This argument having proved unconvincing, Douglas grabbed one of her 
arms and :McCauley the other, and the latter "started swinging bacl{" on 
her. When she resisted, McCauley pushed he.r onto the fender of the car 
'and said: HYou might as well make it easy on yourseli'. No need of 
kicking and going on, you know what we want, and you might as well come 
on across.11 The prosecutrix called for help and began to weep. She 
was heard by Mrs. Hill who forthwith returned to the car and demanded that 
her sister-in-law be let alone. Douglas and McCauley desisted, and the 
prosecutrix walked away with her sister-in-law and Coco. King followed 
the prosecutrix and attempted to reassure her saying "I'm afraid you 
have the wrong impression". She replied, "I really don't think you 
boys are out for any good, so I am going back". King reported this 
conversation to McCauley and Douglas who thereupon hastened to overtake 
the prosecutrix. Once again they caught her by the arms and proceeded 
to drag or pull her across the road. She kicked, bit, tried hard 
to extricate herseli'. from their grip, and "kept hollering for White . 
and Stella." The latter did not again come to the rescue but hid in the 
bushes with Coco, for. she "was afraid they would do the same thing to 
~ 11 (R. 30-32, 18-20, 23, 37, 64, 18, 24). 

When the proeecutrix had been dragged off the road, McCauley 
knocked or slung her to the ground and 11 got straddle of'" her. He 
tore off her step-ins and her sanitary belt, and when she persisted 
in her outcry pressed something against her-throat -with the threat: 

· "If you don't stop hollering, I'm going to cut your damn throattt. She 
continued to kick and struggle, but Douglas rendered her resistance 
ineffectual by holding her arms. McCauley effected a penetration and 
proceeded to have intercourse -with her. Douglas then released her arms, 
placed his overseas cap under her head, and began "insisting oo him 
(McCauley) hurrying up and get through so he could get started11 • Vihen 
McCauley was done, Douglas replaced him, and when Douglas finished, 
King "got on". Viben Kix,g was ready to leave, he removed Douglas' hat 
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from under the head of the prosecutrix for the purpose of returning it 
to its Olfiler and left her lying :1n the mud. All three of the accused 
returned to their barracks and went to bed (R. 32-39, 64-65, 69). 

The prosecutrix •sta¥ed there in the mud for quite a while.• Even 
before the attack she had been ill, for she had had a serious childbirth 
which required seven blood transfusions. Now she •felt weak and sick1'. 
After resting, she gathered up her strength and walked down the road 
until she encountered some military police. She reported the matter to 
them, and they immediately flagged a bus for her and had her conveyed to 
the Provost Marshal's Office. After relating her experience, she was 
taken to the Station Hospital. Major Herbert Davenport, Jr., and Lieu
tenant Colonel Robert C. West of the Medical Corps were miable to find 
arry definite bruises or scratches but she did complain of soreness and 
tenderness in her neck., shoulders., back, and wrist. A vaginal examination 
revealed swelling and redness of the urethra, •marked tenderness around 
the opening•, and a •laceration of the labium minor& on the right, a small 
scratch-like lesion, about an inch in length.• The latter in the opinion 
of both medical officers was of violent origin or •compatible w.lth vio
lence.• (R. 35, 40., 44, 50-51). 

The screams of the prosecutrix are shown not only by her own testi
mony but by that of Mrs. Hill, Coco, King and McCauley-and by the voll.llltary 
statement of Douglas which was introduced into evidence as Exhibit 2 
(R. 18, 7-8, 86, 79, 69). 

4. Each of the accused, af\er his rights relating to testifying or 
remaining silent had been explained to him., took the stand in his own 
defense. McCauley and Douglas both admitted that they had intercourse 
with the prosecutrix., and King admitted that he commenced intercourse 
with her but denied that he finished. His testimoll3" was thata 

•I lays on the lady and I says, 'Miss, I am asking you., 
I want this of your Oftil free will, will you let me have it?• 
I didn't do nothing, and I laid there and I looked at her 
a while and did not bother her, and I watched her, and so 
after a while she said she wished I would not bother her• 
(R. 73., 79., 88). . 

The accused e~ch took the stand and testified that they had tried 
to persuade the girls \o have intercourse with them, that the prosecutrix 
and Mrs. Hill replied • •we have to go to Austin, ' they would not do that 
in the woods with us•; that the prosecutrix had of!ered no opposition or · 
resistance; that., although she was •led• across the road cy- the arms., she 
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walked and was not dragged or pulled; that she stumbled to the ground 
and was not slung there; that she willingly spread her legs apart; 
and. that, while at first she "~as just lying there", she soon responded 
and "started kind of helping a little bit." The defense also insinuated 
that the prosecutrix' character and morals were questionable. King., 
for exanple., testified that he thought both girls were "hustlers", and 
that his impression was based upon the manner in which the prosecutrix 
danced in the Service Club. When asked to explm.n., he said: "The slow., 
peaceful playing, it was just dry-run intercourse. ~he and another boy 
was dancing in a nasty way." (They) "both wiggled, just dry-run inter
course." In the same cormection the defense offered testim:my tending 
to show that Coco was having intercourse Yd.th Urs. Hill during the 

. alleged •rapes., and that this was the real reason that they remained con
cealed in the bushes (R•. 71., 72, 78-80., 81, 85., 87,. 92, 93, 94,. 96) ~ 

' King, for one, however, admitted that he did not ask the girls 
to have intercourse w.i. th him before leaving the Service Club and that 
he said nothing about their destination being the yroods rather than 
Austin. It was also acimitted by McCauley that he "snatched" and 
"ripped offtt the prosecutrix' step-ins, and ~hat he and Douglas 11ledlf 
her by the ann to the place of the alleged crime. McCauley was also · 
the only one of the accused to offer an explanation of how she got on 
the ground. · His testimony was that "she kind of stumbled, as we were 
pulling her. 11 This.last reference to "pulling" expressly contradicted 
the testimony of Douglas that she 11walked 9ver11 (R. 78-80, 85, 92, 94). 

5. Specification 1 alleges that the accused, Donald Douglas did 
at Camp Swift, Texas, on 8 September 1943., "forcibly and against her 
ldll have carnal knowledge of Mrs. Rupert McDonald". · Specifications 2 
and 3 make the same allegation as to McCauley and King. 

The Manual for Courts-r.iartial, 1928, par. 148£, defines rape as 
"the unlawful carnal knowledge of a mman by force and without her 
consent". All of the elanents of the crime, in their most bestial form., 
are shown by the evidence. The prosecutrix at the time of the attack was 
but recently recovered from a serious illness and was still weak. She was 
induced to enter Coco's car only upon the representation that she would be 
driven to her home. The accused were utter strangers to her, and it is clear 
that no overtures with· respect to sexual intercourse were made to her prior 
to her acceptance of Coco's invitation. When the car boilec. over and came to 
a stop and the accused conmenced their umrelcome attentions, she resisted with 

. all her strength and repeatedly called for aid. As has already been pointed 
out, her screams and protestations are attested to by the testimony of 
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witnesses other than hersal!. The accused have readily admitted their 
intercourse with her but seek to soften their crime by the contention 
that she had consented or merely made "a pretense of resistance or 
opposition. The General Court-Martial which heard the testimony was 
best qualified to determine the veracity of this def'ense and has rejected 
it. But, even in the absence of a finding of b'Uilty, the evidence is 
such as to refute all imputations of consent or acquiescence. A will
ing party to intercourse need not be •pulled• or •guided• across the 
road by her arms nor have her step-ins removed by force; nor is it very 
likely that a willing partner to fornication would, after the completion 
of intercourse, be lert lying in the mud while her erstwhile •lovers• 
scampered for home. Her prompt complaint to the Military Police, and 
the condition of her sexual organs as revealed upon examination at the 
Station Hospital, all lend support to her testimony and belie the ac
cused. Indeed, much of the testimony of the latter seems to be on 
after-thought designed to refute the substance of the earlier statements 
which two of tl1am had mad.G to the Investigating Officer. 

King's contention that he did not complete the act is denied by the 
prosecutrix. Even if true, it would be of no avail for arry- •penetration 
however slight, of a woman's genitals is sufficient carnal knowledge 
whether emission occurs or not• (MCM, 1928, par. 148b). 

The final. argument of the defense is based upon innuendo and is 
som3what more subtle. Coco testified that at the tima of the rape he 
had sexual intercourse with Mrs. Hill, and that she participated freely 
and without hesitation (R. 96). Further testimony by King was introduced 
to show that the proseeutrix danced salaciously in a manner that -was 
just dry-run intercourse•. This evidence was calculated to reflect upon 
the prosecutrix by showing that she kept •loose• company and that her 
own conduct was such as to invite improper advances. However weighty 
or important these facters may be on the issue of clemency, they cannot 
obviate the guilt of the accused. In Satterwhite v. State, 23 S.V(. {2d) 
35, much the same problem was presented. The Texas Court of Cr1m1oal 
Appeals, in a very full and well-considered opinion, applying rules of 
evidence equally controlling here, held that 11 the character or associates 
of prosecutrix in such case is plainly inadmissible", and that •the 
opinion o! _a noor manager at a dance that the dancing and conduct of the 
prosecutrix justified him in putting her off the floor would be 1'ho~ 
incompetent.• 

The evidence adduced clearly sustains the findings of guilty as to 
each of the accused. 

6. Douglas and McCauley made statements containing material ad
missions to the Investigation Officer. Their voluntary character and 
execution is not affirmativ~ly established by the record, but no 
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objection was made to their introduction and no evidence tending to show 
that they were obtained by coercion or other improper methods was adduced. 
At the trial itsel.£ all three or the accused were instructed as to their 
rights, and all chose to take the stand on their own bohal.t. Much of 
what they testified to substantiated the evidence of the prosecution. 
Even if the statements to the Investigating Of!icer were involuntary, 
this testimony and the other evidence in the record were sufficient 
to sustain the finding of guilty. The admission of the statements 
was proper, and, even i! it were otherwise, substantial rights of the 
accused were not ai'fected. 

?. The record shows that Donald Douglas, Ali'red H. :McCauley- and Clyde 
King are respectively 23, 19,and 20 years of age; and that all three were 
inducted into the service on 6 March 1943. 

8. The court was legally constituted. No errors injuriously · 
ai'f'ecting the substantial rights o£ the accused were cc:mmitted during 
the trial. In the opinion of the Board of Review the record o! trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation thereof. A sentence of death or imprison
ment £or life is mandatory upon conviction of a violation of Article 
o! War 92. 
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\'lA;.1 DEPA.1TliJ:lfi' 
Army Service Forces 

In the Office of The Judge Advocate General. 
1'iashington, D. c. {327) 

SPJGN 
m.: 241642 

2 O OCT 1943 
UN IT ED· ST ATES ) 5TH Afil,,ORED DIVISION 

) 
v. ) Trial by G.c.r.:., convened at 

) Pine Camp, New York, 10 
Second Lieutenant FaED H. ) Septemoer 1943. Dismissal 
THOf,.PSON ( 0-101476.3), Army ) and total forfeitures. 
of the United States. ) 

CPIIUON of the BOARD OF REVIEW 
LIPSCul.:Jl, GOLDEN and SIJi.:l!:PER, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 95th Article of Har. 

Specification 1: In that 2nd Lieutenant Fred H. Thompson, 
Headquarters Company 2nd Battalion, 34th Armored 
Regiment, was at Nashville, Tennessee, on or about 
29 Anril 191,.3, · in a public place, to wit the l\:erchant 
Hotel Cafe, Ifashville, Tennessee drunk while in uniform. 

Specification 2: (Disapproved by the reviewing authority). 

CHARGE II: Violation of the 96th Article of Har. 

Specification: In that 2nd Lieutenant Fred H. Thompson, 
Headquarters Company 34th Armored Regiment, was at 
l'ine Camp, New York, on or about 5 July 1943 drunk in 
uniform in camp, to wit 34th Armored Regimental Head
quarters, Pine Camp, New York. 

ADDITIOUAL CHARGE: Violation of the 95th Article of Vlar. 

Specification: In that 2nd Lt. Fred H. Thompson, Head
quarters Company 2nd Battalion, 34th Armored 
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Regiment, was at Nashville, Tennessee on or about 
'Z1 April 1943 in a public place to wit, the Dixie 
Cafe, drunk and disorderly while in uniform. 

He·pleaded not euilty to all Charges and Specifications except Specifi
cation 1, Charge I, to which he pleaded guilty. He was found guilty of 
all Charges and Specifications and sentenced to be dismissed the service 
and to forfeit all pay and allowances due or to become due. The review
ing authority disapproved the finding of guilty of Specification 2, 
Charge I, approved the sentence and forwarded the record of trial for 
action under .~rticlc of Har 48. 

J. The evidence for the prosecution concerning Specification 1, 
Charge I, and the Specification under the Additional Charge, shows that 
on 'c1 April 1943 the accused was seen standing on top of a counter in 
the Dixie Cafe, at Nashville, Tennessee, threatening to throw his beer 
mug at a waitress. An enlisted man '\1alked behind him and fo,rced the beer 
mug to the floor. The accused, who was Tiearing his uniform, had removed 
his shoes and appeared very intoxicated. (According to the deposition of 
the proprietress admitted in evidence and later improperly excluped as 
not sufficiently identifying the accused, he went to sleep in one of 
the dining booths after pulling off his shoes and stockings, apparently 
intending to stay for the night, having attempted unsuccessfully to turn 
out the lifhts over the booth;. but caused no disturbance and "left about 
8.30 P.M. like a gentleman. 11 ) The enlisted man took the accused to the 
nearby rv:erchants Hotel where he 11had to practically carry· him in11 , and 
tried to get him a roo~. None was available, but the manager told the 
accused's self-appointed escort that he might take his charge into the 
pool room, and "stay there the balance of the night until he straightened 
out". As the two walked back toward the pool room,military police inter-

.cepted ·them and took both to the military police desk at the city police 
station, where the accused insisted $20 had been stolen from him by his 
enlisted companion. There, although he appeared either intoxicated or 
drugged, the accused was released unconditionally (according to one wit
ness), or (according to another) sent in a police car, with orders to 
stay in it, to.4th and Commerce Streets, where he represented that Govern
ment transportation was awaiting him. He was subsequently "picked up 
drunk" at the corner of 6th and Commerce Streets, at three o I clock the 
following morning "unable to talk plain" and carrying a broken bottle 
of liquor (R. 31-32, 35, 57; Exs. A, B, C and D). . 

The evidence for the prosecution conce~Dihg the Specification, 
Charge II, shows that at about 7 o'clock on_the ev~ning of 5 July 1943, 
the accused en't:9red the office of Major Gregg L • .-McKee at regimental. 
headquarters, 34th Armored Regiment, Pine Camp, New York-, staggering, 
mwnbling, and talking so sketchily that I1iajor tcKee, concluding he was 
drunk, had the regimental surgeon sununoned to examine him. The surgeon 

-2-



(329) 

testified that, upon examination, he found the accu~ed's gait unsteady, 
pis face flushed, his pupil€ dilated, his speech thick, and his breath 
alcoholic; that he was intoxicated. Another officer, who ,vas in Maj or 
!icKee's office when the accused came into it that evenine, also t~stified 
that, in his opinion, the accused was drunk (R. 35-41). 

4. The evidence for the defense sho,·1s that Lieutenant Howard J. 
Hiller, 81st Armored Recir:ient, was associated with the accused during 
Tennessee maneuvers from 25 to 29 April 1943, when the accused conducted 
himself very well as umpire for Lieutenant ~filler's platoon, whose prob
lem involved continuous movement for 36 hours, without sleep, and with 
no food except a few sandwiches. This problem terminated about 7 o'clock 
on the morning of 29 April 1943, the date of the accused's alleged mis-. 
behavior in Nashville, described in Specification 1~ Charge I, and in the 
Specification under the Additional Charge (R. 42-43). 

5. The accused, having been informed of his rights as a witness, 
at his own request took the stand under oath. He testified that upon 
the completion of the Tennessee maneuvers problem on 29 April 1943, he 
followed, for some time, the platoon to which he had been assigned as 
umpire; then vrent to Watertown, T!3nnessee, lo_oking for his battalion chief 
to whom he was supposed to turn in a report. Not finding his chief, he 
proceeded to Lebanon, havini been informed that there would be a critiQue 
there. At Lebanon, he learned the critique was scheduled for 8 o'clock 
the following morning. Officers not being required to have passes, the 
accused felt he was 11 on his own" until time to attend the critique. He 
left Lebanon.for Nashville at 6 o'clock that afternoon, in a car with 
civilians who, because they were going to 11by-pass 11 Nashville, let him 
out at the edge of town. There, desiring food, he entered a restaurant, 
only to find that nothing was to be had there but coffee. A civilian, 
sitting at the counter, who was about to drive in to town, offered to 
drop the accused at some place where he could get something to eat. As 
they drove, the accused testified: 

113e asked me if I was on maneuvers. I said I was. He 
wanted to know if I wanted a drink and he produced a 
bottle. I said 'Yes'. I took a drink ~ut of it and 
asked him what kind of whiskey it was. He said, 'Moon
shine.• I asked him if he wanted to drink; he said, 
'No', that he was driving. He handed it back to me and 
said to help myself. I did." 

The accused noticed the effects of this liQuor coming on -- 11at first it 
warmed me up quite a bit, and it seemed as though the stuff was drugged." 
He disclaimed any recollection of how long he continued to ride with his 
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civilian host, or when and where he got out of the car, asserting that 
the next thing he remembers is being in the custody of the military 

· police. He had never had anything affect him that way before. He 
found out later that the reason the enlisted man, in whose company he 
was arrested a.t the r.:erchants Hotel, had been taken to the police station 
along vdth the accused, was because of the accused I s accusation that his 
companion had taken ~20 of his money (R. 45-52). 

5. Specification 1, Charee I, alleees drunkenness in uniform at 
the :r.:erchants Hotel Cafe, Nashville, Tennessee. The only direct evidence 
of this dereliction is the deposition testimony of the enlisted man who 
accompanied him there, and vhom he later accused of stealing his money. 

·However, since the accused pleaded guilty to this Specification, such 
malice or ill will as the witness may have felt toward the accused need 
not be taken into consideration in evaluating his testimony, which the 
hearsay deposition testimony of the officer of the day and the sergeant 
of the guard corroborate. Although this evidence shows that the accused 
was drunk at the l'iierchants Hotel, and not at the Merchant's Hotel Cafe, 
as alleged in the Specification, the plea of guilty renders this variance 
immaterial. The drunkenness shown was sufficiently gross to constitute a 
violation of Article of War 95, as alleged in the Charee, to which the 
accused pleaded not guilty (Dig. Op. JAG, 1912-40, Sec •.453 (11) and (12)). 

6. The Specification of the Additional Charge alleges drunkenness 
and disorder in uniform in the Dixie Cafe, Nashville, Tennessee. The 
deposition of the proprietress, admitted over defense counsel's objection, 
and subsequently improperly excluded by the court, establishes drunkenness 
but no disorder. The only evidence of disorder is the wholly uncorroborated 
deposition testimony of the enlisted man whom the accused had charged with 
stealing his money. Taking into consideration the sharp conflicts in the 
testimony of these two witnesses as to the accused's conduct in the Dixie 

·Cafe, and the animus which the enlisted man mipht be reasonably presumed 
to have harbored against the accused as the result of the latter's charge 
against him, the record does not appear to the Board to establish, beyond 
a reasonable doubt, the disorderly conduct alleged. It does, however, 
establish gross drunkenness, in violation of Article of War 95 (Dig. Op. 
JAG, 1912-40, Sec. 453 (11) and (12)). 

7. The Specification, Charee II, alleges drunkenness in uniform in 
camp, in violation of Article of War 96. The offense, as alleged, is 
clearly·established by competent uncontradicted testimony. 

8. The accused is 27 years of age. War Department records show 
enlisted service from 2 December 1940 terminated by honorable discharge 
for the convenience of the Government 1 January 1943; temporary appoint
ment as second lieutenant, Army of the United States, and assienment to 
active duty 2 January 1943. 

9. The court was properly constituted. No errors injuriously 
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affecting the substantial rirhts of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty, except the 
words 11and disorderly11 in the Specification, Additional Charge, legally 
sufficient to support the sentence and to warrant confirmation thereof. 
Dismissal is authorized upon conviction of a violation of Article of 
War 96 and mandatory upon conviction of a violation of Article of Viar 95. 

, Judge Advocate. 

, Judge Advocate. 
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Sl'JGN 
Chl 241642 

1st Ind. 

Viar Department., J .A.G.O • ., 2 3 OCT 19,43 - To the Secretary of War. 

1. Herevlith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Heview in the 
case of Second Lieutenant Fred H. Thompson (0-1014763)., A.rrnf of 
.the United States. · , 

-
2. I ooncur in ·the opinion of the Board of Review that the 

record of· trial is legally sufficient to support the findings as 
approved by the reviewing authority, except the words 11and dis
orderly" in the Specification alleging drunk and disorderly con
duct in the Dixie Cafe (the Spec., Add. Chg.)., legally sufficient 
to support tre sentence and to warrant confim.ati~n thereof. I 
recommend that the sentence be confirmed but ·that· the forfeitures 
be remitted and that the sentence as thus modified be ordered 
executed. 

J. Inclosed are a draft of a letter for your·signature, trans
mitting the record to the President for his action., and a form of 
Executive action designed to carry into effect the foregoing recom"'." 
mendation,. should such action meet with approval. 

~-. ~. Q-._, .... _...._- ... 

Myron C. Cram:ir, 
Major General., 

T11e Judge Advocate General • 

.'.3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of Viar. 
Incl 3 - Fonn of I:Jeecutive 

action. -

(Findings disapproved in part in accordance with recamnendation 
of The Judge Advocate General. Sentence confirmed bu~ forfeitures· 
remitted. G.C.M.O. 370, 15 Nov 1943) 
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WAR DEPART1rNT-.A.rrrw Service Forces 
In the Office of The Judge Advocate General 

Washington,n.c. 

I'/, D · (333) 
SPJGH 15 OCT 1943 
CM 241649 

UNITED STATES ) llI CORPS 
) 

v. ) Trial by G.c.ll.,·convened at 
) Fort Bragg, North Carolina, 

Second Lieutenant MARTIN ) 24 September 1943. Dismissal, 
J. DURAN (0-118187.5), ) total forfeitures, and con
Field Artillery. ) finement at hard labor for 

) su: (6) months. 

-~---~~--~~-
OPINION of the BOARD OF REVIEW 

DRIVER, LOTTERHOS and IATTIN, Judge Advocates 

1. The Board of Review has examined the record. of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon :the following Charge and Specifica
tions& 

CHARGE: Violation .of the 93rd. Article of War. 

Specification 1: In that 2nd Lt Martin J. Duran, Five Hundred 
Fif'ty-Second Field Artillery Battalion,· did at Fort Bragg, 
North Carolina, on or about 10 September 1943, feloniousl:y" 
take, steal, and carry away United States Currency, value 
about Nine Dollar~ ($9.00), the property of 2nd Lt · 
Benjamin Suchoff. 

Specification 2: In that 2nd Lt Martin J. Duran, Five Hundred 
Fifty-Second Field Artillery Battalion, did, at Fort . 
Bragg, North Carolina, on or about 1 September 1943, 
feloniously take, steal, and carry away United States Cur
rency, value about Twenty-Dollars ($20.00), the p;roperty of 
2nd Lt John B. Ewing. · 

Specification 3: In that 2nd Lt Martin J. Duran, Five Hundred 
Fifty-Second Field Artillery Battalion, did, at Fort Bragg, 
North Carolina, on or about 2 September 1943, feloniousl:y" 
'take, steal, and carry away United States Currency, value 
about Thirty-Dollars ($30.00), the property of Capt Frank 
M. Renfro. 
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He pleaded guilty to and was found guilty of all Specifications and 
of the Charge. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor for six months. The reviewing authority approved the 
sentence and forwarded the record of trial for action un:ler the 48th 
Article of War. 

3. The evidence for the prosecution: Second Lieutenant John B~ 
Ewing received his Anr,y pay check on Jl August and having cashed it 
went to town and spent about $5. The night of 1 September, llhile 
preparing to send a money order for $100 to his· :parents, he discovered· 
that he now had on]y $ll0 whereas he had possessed previous to that_ 
time $1)0. There was a shortage of $20 for which he c<Nl.d ~ot account. 
When he h ad gone for a shower during the day he had left his money on 
the table in his room, and had also left it there· during the night 
before. He had given no one permission to take any amount. The ac
cused lived in an adjoining room of the same barracks as Lieutenant Ewing. 
(R. 7-8). 

Captain Frank M. Renfro cashed his Government check for $286 
on 1 September 1943, gave his wife $45 and used ,}21 to pay his own bills. 
The remaining $220 he put into .his wallet which, during the day, re-. 
mained in his pants pocket at all times. On Thursday~ 2 September, 
'While taking a shower, he left his wallet in his room. It was also 
there while he was sleeping that night. On Friday; 3 September, he 
examined the contents of his wallet arrl discovered he had only $190 
instead of i220. He had given no one permission to take acy sum. The 
accused had a room two rooms down and on the opposite side of the hall 
from Captain Renfro 1s room (R. 8~9). · 

At laOO p.m. on 10 September 1943 Second Lieut~nant Benjamin 
Suchoff left his wallet containing a five-dollar bill and .four ones on 
his table near his bed, having checked the amount in it before leaving 
his quarters. When he returned at 4:45 p.m. he looked .in his wallet 
and discovered that it was empty. He had given no one permission to 
take his money or to enter his room. About 3:30 p.m. ,the same after
noon Major James L. Palmer saw the accused leave Offieers • Quarters. . 
It was not r.ustomary for officers to go back to qu,.rters while they were 

_ on duty (R. 6-7). 

In a statement made by accused to Lieutenant Colonel George v. 
Strong, investigating officer, after he had been advised that he had the 
right to make a statement ar to refrain from making one and that any 
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statement he made might be used against him, accused stated "I plead 
guilty to the charge and all specifications". He also stated that he 
took the money, that when he was younger he had had difficulty in 
taking things that did not belong to him but thought that he had 
overcome this (R. 9-10). 

4. The evidence for the ·defense: The accused testified as a 
witness in his own behalf and in the course of his examination read to 
the court his own confession in affidavit fonn, wherein he admitted 
(Ex. 1) stealing $9 from the wallet of Lieutenant Suchoff, $20 from 
the wallet of Lieutenant Ewing, and $.30 from the wallet of Captain 
Renfro., as alleged in the Specifications of the Cha:r:ge. The affi~vit 
al.so contained the following statements 11I do not know whether it has 
arr:, bearil'€ on the case, but llhen I was about fifteen years of age, I 
could not keep 11'\VSelf from taking things that did not belong to me. 
I thought I had cured 11'\Vself but it seems to have come back on me" 
(R. 11-12; Ex. 1). 

5. It. is shown by the evidence and admittedby pleas of guilcy and 
in the testimony of accused that at the times alleged in the Specifica
tions of the Charge, accused entered the rooms of his fellow officers, 
Lieutenant Suchoff, Lieutenant Ewing arrl Captain Renfro, and stole from 
their wallets, respectively, $9, $20 and $JO. 

6. ·The accused is 24 years of age. The records of the Office of 
The Adjutant General show his service as follows t Enlisted service from 
17 February 1942; appointed second lieutenant, Army of the United 
States, from Officer Candidate School, and active duty, 13 May 194.3. 

7. The court was legally constituted. No errors injuriously af
fecting the eubstantial rights of the accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sentence, 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation of the 9.3rd Article of war. 

_ .. 4;;;.f?,t""'-....:..:'a..j~..liL..;....::,L~;;..;;..;;.:.;~':;.:'".;;.; ..::.::..._,, Judge Advocate 

--~~H-~-----------·'Judge Advocate 

-it.. . ~-L~ ,Judge Advocate 
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1st Ind. 

war Department, J .A.G.o., . 2 0 OCT 1943 - To the Secretary of war • 
. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Martin J. Duran (0-1181875), Field Ar
tillery. 

2. I concur in the opinion of the Board of R~view that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence, and to warrant confirmation of the sentence. 
The accused on three separate occasions surreptitiously entered the 
rooms of fellow officers and stole from their wallets, respectively, _ 
$201 $JO and $9. I recommend that the sentence to dismissal, total 
forfeitures and ,·confinement at hard labor for six months be confirmed 
and carried into execution. 

J. The Eastern Branch, United States Disciplinary Barracks, 
Beekman, New York, should be designated as the place of confinement. 

4. Inclosed are a draft of a letter for your signature, trans-, 
mitting the record to the President for his action, and a form of 
Executive action carrying into effect the recommendation made above. 

Myron c. Cramer, 
:Wiajor General, 

The Judge Advocate General. 
3 Incls. 

Incl.1- Record of trial. 
Incl.2- Drft. ltr. for sig. 

Sec. of War•. 
Incl.J- Fonn of action. 

(Sentence confirmed. G.c.v.o. 365, 13 Nov 1943) 
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\";A,.-q DE?ARTl.:ENT 
A:rr<ry Service Forces 

In the Office of The Judge Advocate General N.D. 
·washington, n.c. 

.C3J7) 
j6 OCT 1943 

SPJGH 
CM 241745 

UNITED STATES ) A."QJ,Ji AIR FORCES CSNTRAL 
) 1''LYING TR.UNil!C C0!2WID 

v. . ) 
) Trial by G.C.M., convened 

Private JOHENIB.BRUCE,JR. ) at Army Air Forces Pilot 
(38369235), 324th Aviation ) School (Specialized - 2 En
Squadron, A:rmy Air Forces. ) gine), Dodge ·City Army Air 

) Field, Dodge City, Kansas, 
,) 21 Se~te~ber·1~43. · Dis
) honorable· discharge and con
) finement for life. 
) Peni. tentia~J. 

REVIEW by the BOARD CF REV'IEl'l 
DRIVER, LOTTERHCS and LATTIN, Judge Advocates 

-----------------· 
1. The Board of Review has examined the record of trial in the 

case of the soldier named above. 

2. The accused was tried upon the following Charge and Specifica
tion: 

CHARGE: Violation of the 92nd Article of War. 

Specification: .In that Private Johnnie Bruce, Jr., 324th 
Aviation Squadron, did, at G~rden City, Kansas, on or 
about 27 August 1943, forcibly and feloniously, against 
her will, have carnal knowledge of l.:a.ry Jane Babcock. 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. He was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due. or to become due, and to be con-. 

· fined at hard labor for the term of his natural life. The reviewing au
thority approved the sentence and designated the United States peni
tentia.cy-, Leavenworth, Kansas, as the place of confinement. The record 
of. trial was forwarded for action under Article of war sot. 

J. a. 'l'he evidence for the prosecution shows that on 27 .A.ugust 
1943 Mrs.-11ary Jane Babcock., a waitress empleyed at the Warren Hotel 
Coffee S~o9, Garden City, Kansas, left -the place of her employment at 
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about 9:50 p.m. -v.i. th :,•ary Lee True, another waitress employed there. T11e 
two parted at pjne Street on i•:ain, !.:rs. Babcocl-' cont~_nui.I'-r; north on 
i.:ain and tiss True coing east en Pine Street. At Y.:ansas Avenu·e I.'.rs. 
Babcock crossed to t},e west side· of J::ain St.reet, continued north and had 
gone but a short distance when, hearine footsteps, she looked behind and 
saw the accused, a nezro soldier. She slowed dov:n so that he would pass 
her,. then when he was about a block ahead of her, again walked faster. 
Two blocks ferthc,r she passed two v!hite soldiers and two girls standine 
on the corner of Campbell and Eorth ::ain Streets. '!'he accused, with a 
parcel under his arm, passed them between 10: 15 and 10:30_ p.m., 1:letween. a 
half block and a block ahead of ~,.rs. Babcock. About a half block beyond 
this corner, l'.rs. Babcock heard someone in a drivevray to the l_eft sa~,, 
"Come l-ier.e 11 , to whid! she replied 11 No11 • Friihtenec1., she continued on 
her way north. She had eone about a block when, acain he8rine footsteps 
"coming fast as could be" behind her, she turned around and asked accused 
if he was r'ollowinc her. She then noticed it was the colored soldier w'ho 
had previously passAd her and said to him, 11 I thout,ht you were in front 
of me", to which accused re;.)liecl, 111·lo, I stopped to taJ.k to the white 
soldiers and girls back there". She thought t:lis possible and c:,ntinued 
ws.lkinc. He d-mlell h2ving CP.lled her or having heerd anyone do so. She 
told him she wo111d take a taxi after t.hi.s "!)ecause it was so fa:r and so 
dark. He sa5.d he wodd te.J<-,:, one too (R. 12-13, 35-37, J;l). 

'i'iben :'.',!rs. Babcock turned west fro111 !.:ain into James Street, on 
which t.1-:iere were no street lights, the accused turned also, sayine maybe 
he could reach Jenning Street, but Hrs. Babcock told him it was too far 
north for th8.t street. By then, she was almost running, but the accused 
kept pace with her. F'rom 50 to 75 feet before she reached her home and 
approxi.I!la.tely the sa:me distance from the nearest house they had passed, the . 
accused got in front of her. Dropping the box he was carrying, he took hold 
of both of her hands and-asked her for a·kiss. She told him she was mar
ried and the :mother of four children and asked hiP,1 11 to turn her loose"• He 
drew her closer and off through the· weeds at the side of the road. Then he 
kissed her and she screamed~she did not know how mar,y tir.ies. He slapped 
his hand over her mouth, threw her to the ground, and threatened to kill 
her if she said a word or moved. She believed his threat and did not 
scream again, but did kick at him with her feet and moved about before he 
threatened to kill her. He pulled off her underclothes (but did not tear 
them) and ha.d intercourse with her for from two to three minutes, there 
being no consent on her part at any time. He did not strike her, but was 
rough. When he was through, he told her he would let her up if she did 
not say anything• Both got up, walked over to the road where he told her 
to stay a little while and to say nothing or he would kill her. She stayed 
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there until he got up the road "a little ways", then ran to the home 
of Fred Kiner, with whom she and her family had rooms, told him to "get 
the law", that a negro had attacked her and asked him to keep the lights 
off, as the negro had threatened tp kill her if she called "the lawn 
or anyone (R. 1J-J2). 

Mr. and Mrs. Kiner had been awakened from their sleep by 
screams, had gone to the window and looked out but h~d seen and heard 
nothing more until about 5 or 10 minutes later when }irs. Babcock, cry
ing and nervously upset, her face pale, her hair 11 tor.e down" as if she 
had been in a car wreck, came to the house. Without turning the lights 
on, :lv:rs. Kiner called the police. They did not turn on the lights for 
a long time after the police started to hunt for the accused (R. 42-49). 

At 4:00 p.m. on 28 August, 1Irs. Babcock sought civilian ·medical 
attention and was told by "Dr. fl.astings 11 that it was too early to tell 
whether there was aey infection. He gave her some pills but made no 
examination. 1:;ajor Martin P. Hunter, surgeon at the Station Hospital, 
Garden. City Anny Air Field, assisted in making a pelvi~ examination of 
1lrs. Babcock at 9a00 p.m., 28 August 1943. A laboratory "process" was 
also done. The result of the examination was not conclusive and he 
could not definitely state whether or not the act of coitus had occurred 
within 24 hours previous to the examination. lfo marks or bruises were 
noted (R. 23, 49-50; Def. Ex. 1). 

b. Two statements nade by the accused were introduced by 
the prosecution. One was B1'1orn to and subscribed before Second Lieutenant 
John B. Farese, the investigating officer, on JO August 1943, after 
accused had been warned that he need not make any statement but that 
aey statement he made could be used against him. The other statement 
was signed before civilian police officers on the same date after he 
had been informed as to his "Constitutional" right,s and when he was 
under no duress. According to these statements which were substan
tially in accord, on 27 August after accused had fi.nished his work at 
the Cadet Mess Hall, he caught a ride to town in a truck around 10:00 
p.m. On ;lain Street, he saw a woman wearing a white dress walking north 
past the City Park on the east side of the street. He walked north, 
crossed to the west side of the street and, south of Kansas Avenue, again 
met the same woman. She went diagonally across Main Street at Kansas 
Avenue, walking in front of him. He walked behind her for about a half 
a block, then passed her and a little later passed two white soldiers 
and girls. A block or two farther he entered a driveway and "took a 
leak", then when the girl in the white dress went by he asked her where 
she was going. She did not reply. He started north behind her she 
stopped and asked if he had called to her and he told her that he had 
asked her where she was going. He then asked her where she lived and she 
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tole.'. him down the street "a little ways". After some further conver
sation and as foey approached her home he set h:i.s box down, put his 
right. hand around her waist and told her if she would kiss him he 
would leave her alone and let her co home. Ee kissed her, pulled her 
across into some old weeds and esked her 11 hovr_ about a little trick". 
She said she coulc: not do that. He said, "Yes, you can", took her 
around the vmist and when she "hollered" for "Frank or Fred" he put 
his hand over her mouth and threw her to the ground. She was 11p!'etty 
small and ·1 am ;-re"tty strong". She could do nothiri.g against hie 
"weir;htn. rie told her that if she yelled or "wouldn't do it11 , he 
w0uld kill hP.r-but told her th:i.s only once. She did not call for help 
ari.y more. ne then 1mJ.led her pants down and had intercourse for about 
a minute, then let her up, walked to the road and told her to stand . 
t:1.ere unti.1 he got away. He went back to l~ain Street, went north to 
the first street going west, then walked west, turned across a vacant 
2lace, crossed a small corn field along an irrigation ditch and went 
throl~gh the fields and eventua.lly home trt. 51-53, 56-62; Ex5. E and I). 

4. l°he defense presented as its only witness, Reverend William 
Lowe, who stated that he was .;. rdnister in Garden City and had known the 
accr.ser:i. three and one-half months. The accused sometimes attended. his 
c1m"".'ch and had lived in the basement of the colored Baptish church. He 
con.;;idered the a·ccused "a pretty good kine of boy". de got along nicezy 
and paid his rent. He did n·ot give them any trouble. Accused was 
ordered to move from the basement, but Ur. :i..owe did not know the reason., 
stating, "I understood that he (accused) had orders from the Base to 
hunt him another room". There was some kind of misunderstanding between 
him and some other parties in the basement. The "parties" involved 
"must have been" both a. man and a woman. As to what kind of misunder
standing the~e vras, he did not want to go into that ''because of the 
nature or determination of it" (R. 62-64). 

The accused elected to remain silent (R. 64). 

5. The evidence shows that as Mary Jane Babcock was walking from 
her plaee of ernployment to her home late at night accused followed and 
accosted herJ kissed her and when she screamed put his 1'¥tnd over her 
mouth., threw her to the ground; threatened to kill her if she said a 
word or moved and had ce.rne.l knowledge of her, forcibly and against her 
w5.ll. Mrs. Babcock resisted all of the advances of the accused 
screamed to notify her friends, and only upon hl.s threat of death dis
continued her resistance. In the two voluntary statements made by him 
accused admitted that she was small and he was strong, that she could do 
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nothing P.gainst his "weight", and that he had threatened to kill her 
if she yelled or "wouldn't do it11 • 

Thus force arid. v;-ant of ccnsent, which e.re indispensable in 
rape, were clearly proved. V,hlle "mere verbal protestations and a 
pretense of resistance ere not sufficient to show want of consent" 
(MCM, 1928, par. 148b), in the present case it is clear that there 
were not only verbal-protestations but a.ctual resistance which con
tinued to the threat of death by the accused. It appears that the 
lack of resistance of Mrs. Babcock after such threat was made was 
caused by fear of death.., rat:!-1.er than by ccnsent to the -act of inter
course (see CM 239356, Brown). In the opinion of the Boerd of Review 
the evidence sustains the!'Indings of guilty. 

6. The charge sheet shows that the accused is 23 years of age 
· and that he was inducted 2 January 1943. 

7. The court was legally constituted. No errors injuriously 
affectine the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Reviev, the record of trial 
is legally sufficient to su,port the findings of guilty and the sen
tence. A sentence either of death or L~prison.~ent for life is manda
tory upon conviction of rape in violation of the 92nd Article of 1Yar. 
Confinement in a penitentiary is authorized under the 42nd Article of 
1/!e.r for the offense of rape, by section 22-2801 of the District of 
ColUinbia Code, 1940. 

----------------,Judge Advocate 

-5-

http:rat:!-1.er




(.343) 

VlA.R D::.;PART:~NT 
Army Service Forces 

·rn the Office of The Judge Advocate General 
Washington, n.c. 

SPJGN 
Cli ~778 

aO OCT 19.C3 
·UUITED STATES ) IIAWAIIAN DEP.\.RT:..:ENT 

) 
v. ) Trial by G.c.Lr., convened at 

) Fort Shafter, T. H., l September 
First Lieutenant THO?,!AS C. ·) 1943~ Dismissal. 

· ·woon (0-335056), Corps of 
IJ:i.litary Police. ~ 

OPINIOH of the BOARD OF l"~'VIE','i 
LIPSCO:.ill, GOLDEN and. S~PZR, Judge Advocates 

l.· The record of trial in the case of the officer named above 
has been examined by the· Board of Reviel'i and tr..e Board subrri ts this, 
its opinion, to The Judge .A.dvocate General. ' 

2. The accused was tried upon fae followine Ch~rbe and Specifi
cation: 

' . 

· CHARGE: Violation of the 85th'Article of War. 

Spec:i:fication:. In that First Lieutenant Thomas c. "l[ood, company D, 
'724th Military Police Battalion was, at Pearl City, T.H., on 

· or about·12 .A.ugust 1943, found drunk while on duty as Officer -
of the Day~ 

He pleaded-to the Specification "guilty, except.the word 'drunk', sub
stituting the words •drinking intoxicatini:; liquor• inSte&d"; to the 
Charbe "not guilty of violation of the 85th Article ·of War, but guilty 
of violation of the 96th Articie" of ffc:Lr11 • He was .round guilty of the 
Charge and Specification and sentenced to be dismissed the service. · 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Artidle of War ·4a. · 

3. 'J:he evidence for the·prosecution shows th.at·at 4 o'clock on 
. the afternoon of 12 August 1943, ·while on duty· as officer of th,e day for 

company D, ?24th :r.r:Llitary Police Battalion" the accused v.-as ob~erved 
drinking in the Pearl City Tavern by the officer of the day for_the 
27th Military Police Platoon, 27th Infantry Division., There was a dei'i~ 
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nite odt>r of liquor on his breath, his speech was loose and incoherent, 
and his gait m1s·l;eady, as he left the tavern with his fellow officer -
at the latter's sU!,;.::;estion - colliding with a table in the process, and 
experiencing obvious difficulty in returning the salute of a group of 
enlisted men outside the tavern door. · 

An hour later, the accused experienced further difficulty in alighting 
from a jeep in front of his quarters. Entering, he attracted t.~e attention 
of his company commander, who interviewed him f'orti1wi th, concluding from 
the lack of clarity in his speech and from his general unsteadiness, that 
he y;as too drunk to cont::'nue on duty as officer of the day, and so re- · 
lieved ·· hirn. His ::-attalion coc'.'Jr.lilnder, visiting the accused• s quarters 
later that afternoon, findin& his face flushed, his speech halting and 
his gait unsteady, also concluded that he was drunk, and o_rdered him ex
amined by·the battalion surgeon, who diagnosed his condition as acute 
alcoholism (R. 5-23). 

4. 'l'he only evidence for the defense consisted of the accused•s 
sworn testii11ony, elicited £,fter his ri6hts as a witness had been duly ex-' 
plained to him. He admitted having bbibed three drinks of w11iskey and 
coca-cola - wh.ich he did not think were double - at the Pearl City Tavera 
on the date in q·..iestion, during his tour of ·a.uty as officer of the day,· 
but expressed the belief that he was not drunk at any time on that day, 
_asserting that he understood ~everyth~G that was going on and was capable 
of perfor::iing his duties as officer" of the day. He had suffered from . 
rheumatism for the past nine months, involving considerable pain in his 
right leg, which was then bothering him. He had never reported this con
dition to any doctor nor received any diagnosis of rheur,iatism, but had 
himself applied various.kinds of liniment to alleviate the pain. He kept 
a complete record of his inspections as officer of the day on :L2 August 
1943, until relieved. He had never set foot in the Pearl City '.].'avern 
until the occasion of his adaitted drinking tJ1ere. He had gotten along 
all right vrith all of the officers who, .on the trial, testified to his 
drunkenness, anddid not believe that 'any of them harbored personal an-
inosity against him (R. 24-29). · 

5; The Specification alleges drunkenness while on duty as officer 
of. the day, in violation of Article of War 85. Every element of the of.;...__, 
fense charged is estaolished by competent testimony•. The accused admits.· 
:imbibing three drinks of :whiskey mixed with coca-Cola, shortly before. his
condition was observed by a number of his fellow officers who testified 
convincingly that he was drunk. The record is not susceptible of the 
reasonable inference that these witnesses - including the battalion 
surgeon - were.all inaccurate in the observations and mistaken in the 

· conclusions to which they testified~ Only on such a basis· - which -the 
record does not provJ.de ~ could the conviction be reduced to the lesser· 
included offens~ of drinking intoxicating liquor while on duty, in· v:L.ola
tion of A.rticle of War 96, to which the accused pleaded guilty, which . 
limitation on his dereliction he sought to establish, ineffecti~ely and 
unconvincingly, by his own sworn testimony alone. · 
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6. The accused is .39 years of age. Ilar Depart.'llent records sho"i't 

that he was commissioned second lieutenant, Field Artiller-,1, National 
Guard, A.iJ.S., 4 April 19.34, entered up.pn active duty 25 1-iovember 1940, 
relieved from active duty as physically disabled 16 Decernber 1940, re- .. 
assigned to active duty effective 23 January 1941, and appointed first 
lieutenant, Field Artillery, A.u.s., effective 15 ~ebruary 1941. 

7. The court was properly constituted. No errors affecting the 
substantial rii;ht,s of the accused uere committed during the trial. The 
Board of Review is of the opinion that t.11e record of trial is legally 
sufficient to support the findings of guilty and the sentence. Dis
missal is mandatory in tL"Ue of war upon an officer's conviction ~fa 
violation ot .lu'ticle of War 85. · 

~!,~Judge Advocate • 

. s~d:j) ~~ .. ~udge A.dvocate. 

~~~ , Judge Advocate. 
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SPJGN 
Clil 241778 

1st Ind. 

\'for Department, J .A.G.O., 2 3 OCT ,943- To the Sec:retary of War. 

1. Herem th tran~mitted for the action of the President are 
the record of trial and the opinion of the Doard of Review in the , 
case of First Lieutenant Thomas C. '.'food (0-335056), Corps of I',iilitary 
Police. · -

2. I concur in the opimon of the Board of l:ieview that the re
cord of trial is le&ally sufficient to support the findings and sen
tence and to warrant confirmation thereof. I recommend that the 
sentence of dismissal be confinned but suspended duiing the pleasure 
of the President. 

3. Inclosed are a riraft of a letter for your signature, trans
mitting the record to the.Fresident for his action, and a forn of 
:executive action riesic;ned to carry into effect the fore;::oinc recom
mendation, should such action neet with approval. 

l,;yron C. Cramer, 
l.~ajor General, 

The Judge Advoc2te General. 

3 Incls. 
Incl 1 - liecord of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of '.'far. 
Incl 3 - Form. of Executive 

action. 

(Sentence confirmed but execution suspended. G.C.M.O. 375, 18 Nov 1943) 
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YiAR DI:P.:..·:ur.JE:n · 
.Army Service Forces 

In the Office of The Judge Advooate General 
'.',ashington, D. C. (.347) 

SPJGK 
CM 241806 

2 2 OCT l943 
U N I T E D S T A T E S ) AR.KY Alli FORCI!S 

) WESTE3N TECHNICAL TRAINING COMMA.ND 
v. ) 

) Trial by G.C.M., convened at 
First Lieutenant KALCOLM G. ) BTC (lfo.5 ), AAF'ilTTC, Kearns, 
O. FORSYTH (Q-906710), Air ) utah, 28 September 1943. Dis
Corps. missal, total forfeitures, and ~ confinement for six (6) months. 

OPINION of the BOARD OF R.t!.-VIEl1 
LYON, HILL and AlIDRE'.'IS, Judge Advocates. 

1. The Board of Review has ex8llli.ned the record of trial in the 
case of the officer named above and sub~~ts this, its opinion, to The 
Judge Advocate General. 

2.· Accused was tried upon the follov.ring Charges and Specifications a 

CHA.RGE Ia Violation of the 61st Article of Yfar. 

Specificationa In thc.t 1st Lieutenant 1f.a.lcolm G. o. Forsyth, 
Air Corps·, did, without proper leave, absent himself from 
his proper station at Basic Trainin~ Center (No.5), Army 
Air Forces Western Technical Training Command. Kearns. utah, 
from about 7 August 1943, to about 27 August 1943. 

CHARGE IIa Violation of the 95th Article of War. (Findin& of 
guilty disapproved by the reviewing authority.) 

Specificationla (Finding of guilty disapproved by the reviewing 
authority). 

Specification 2a (Finding of guilty disapproved by the reviewing 
authority). 

Specification 3a (Finding of guilty disapproved by the reviewing 
authority). 

. ' 

Specification 4a (Finding of guilty disapproved by the reviewing 
authority). 

Specification 5a (Findint; of guilty disapproved by the reviewing 
authority). 
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He pleaded not guilty to and was found guilty of all Charges and Specifica
tions. No evidence of previous convictions was introduced.· He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or to 
become due, and to be confined at he.rd labor for one year. The reviewing 
authority disapproved th9 findings of guilty of Charge II and the 5 Speci- · 
fications thereunder (negotiation of worthless checks with intent to defraud), 
approved the sentence, remitted six months of the period of confinement, and 
forwarded the record of trial for action under Article of War 48_. 

3. The evidence is as follcm-s:. There was introduced in evidence (a) 
an extract copy of the morning report of accused's organization containing 
an entry of accused's absence without leave as of August 7, 1943 (R.9J Pros. 
Ex. A), (b) an extra.ct copy of the morning report of the 9th Service CoJ!llDB.lld 
Military Police Station, Los Angeles, California, containing en entry of 
accused's confinement 27 August 1943 (R.6J Pros. Ex. B), and (~) a stipu
lation duly signed by the assistant trial judge advocate, the defense counsel, 
and the accused, wherein it is stated that the e.ooused "was apprehended in " 
Los Angeles, 9alifornia, on the 27th day of August 1943, and was returned to 
military control at that time" (R.10; Pros. Ex. C). · . 

. For the defense, the accused testifying in his own behalf', stated that 
he is 32 years of age and a li~el?ng resident of Philadelphia, Pennsylvania. 
In civilian life he was sales manager for the Portland Cement Company. With
out any previous military experience, he was commissioned a second lieutenant, 
Air Corps, Army of the United States, and on 29 January 1943 was promoted to 
the grade of a first lieutenant (R.29,30). Accused had previously instituted 
divorce proceedings against his wife who resided in Philadelphia, and, in 
anticipation of the final decree, obtained a leave of absence and visited 
in Los Angeles, California, a girl whom he intended to ms:~ry. His leave 
terminated. at midnight 6 August 1943. He caught.a plane out of Los Angeles 
that afternoon and arrived at his station in Salt lake City,·utah, at 11&30 
that night. Accused stated that he was expecting to go oversea.a in a. month 
or so, and that it had been understood that he and his fie.ncee would be 
married as soon a.s his divorce had been obtained. For some reason just as 
he was. boardi~ the plane for the return to his station, his fiancee told 
him that she had decided "it was not a good id~a•. .Upon his arrival a.t the 
airport, he attempted to get tra.nsporta.tio'n to camp but none was available. 
He called up the steward at the 11 BOQ" and reported that he was in town and 

· that he would be out the first thing .in the morning. Accused then went 
to the Hotel utah and registered for the night. In- the meantime he had 
been brooding over his fia.ncee's decision not to marry him a.nd stated that 
he did not know what .to do. He got drunk that night and overslept the 
next morning, and instead ot reporting to his organiz_ation he ma.de several 
unsuccessful efforts to communicate with his fianoee -

"• • • I decided I just had to get back and find out what 
the score was • • • I couldn't go overseas and be axry good with 
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the feeling I had • ~ •• I just made up niy mind I would have 
to go back there, and I checked out of the hotel a.nd went back 
on the bus to Los Angeles.•·(R.34-35,40). 

Speaking of his return visit, accused stated: 

0 It was a continuation of the sa.me thing. that didn't seem 
to get straightened out. Finally we got straightened out., and 
then I attempted to come back and couldn't get a bus, train or 
any kind of transportation. and finally I did rr.ake a plane reser
vation. but without orders someone :with a priority took that. 
and on Friday I was sitting at home /jiis girl's homiJ when Major 
Morris picked me up. waiting to Jen.ow whether they could let me go 

.on the 6115 tre.in. I had every intention of coming back, but it· 
seemed to be a combination of things." (R.35). 

Vin.en arrested accused wa.s wearing a white shirt and white trousers. He 
understood that it was permissible to wear oivilian clothes in a home where 
not more than three people are present. Accused stated that he remained 
in Los Angeles under arrest three weeks and two days. after which time he 
was returned to his station under guard of a first lieutenant., staff ser
geant, and a "buck" sergeant. at a cost to himself of $165 whioh had been 
paid (R.34). 

Without objection the defense introduced in evidence an official oom
munication from the Prison Officer., Ninth Service Command N~litary Police 
Station. Los Angeles., California., stating that the conduct of' the acoused 
during his detention at the prison, and his constructive suggesti0ll£.and 
assistance with respect to the internal discipline and adm.f'nistration of 
the prison. had been of the highest order (R.29; Def. Ex. 12). 

. . 
.. __ . 4.- The undisputed evidence shows that accused was absent without 

'leave from his organization from 7 August 1943 to the date of his appre
hension in Los Angeles, California., 27 August 1943 in violation of Article 
or Vfar 61 as alleged in Charge I and its Specification. 

5. The accused is 32 years and 7 months of age. The records in the 
Office of The Adjutant General shaw that accused .was graduated .from high 
school in 1929. He attended Washington and Lee University two years but 
did not graduate. 11ithout previous military training,he was commissioned 
a temporary second lieutenant. Air Corps, Army of the United States., 23 
May 1942, and was prpmoted to the grade of first lieutenant 29 January 
1943. In recommending the promotion or the accused, his regimental com
mander stated that accused had been outstanding in the performance of duty. 

6. The court was legally constituted and had jurisdiction of the 
person a:nd subject matter. No errors injuriously affeoting·the substan
tial righta of accused were oommitted during the trial. In the opinion 
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of the Board or Review the record ·or trial is legally sufficient to support 
the findings or guilty a.a approved by the reviewing authority and the sen
tence and to warrant confirmation thereof. Di&missal is authorized under 
Article or War 61. 

I] I 

A_~. : ::: :::::: 
c,Sa-~ /?.~. Judge Advocate. 
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1st Ind. 

War Department. J.A.G.O., 6 IJOV 1943 - To the Seoretary of Wa.r. 

1. Herewith transmitted for the action of the President are the 
reoord of trial and the opinion of the Board of Review in the oase of 
First Lieutenant Malcolm G. O. Forsyth (O-n06710), Air Corps. 

2. I conour in the opinion of the Board of Review that the reoord 
of trial is legally sufficient to support the findiDgs of guilty &.Sap
proved by the reviewing authority and the sentence and to warrant con
firmation thereof'. I recommend that the sentence be confirmed but that 
the forfeitures and confinement adjudged be remitted, and that the sen
tence as thus modified be carried into execution. 

I 

3. Inolosed are a dra~ of a letter for your signature transmitting 
the record to the President for his aotion and a. form of Exeoutive a.otion 
designed to carry into effeot the should 
suoh action meet with approval. 

T. H. Green., 
Brigadier General, U.S. Army, 

3 Inols. Acting The Judge Advocate General. 
·rnol.1-Reoord of trial. 
Incl.2-Dra~ of let. for 

sig. Seo. of w'far. 
Incl. 3-Form of Ex. action. 

(Sentence confirmed tut forfeitures and confinement remitted. 
Execution suspended. G.C.M.O. 23, 11 Jan 1944) 
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-riAR DEPART;viENT 
Army Service Forces 

In the Office of The Judge Advocate General 
053)Washington, D. C. 

SPJGN 
CM 2418~6 

2 ~ OGT 19l3 
UNITED STATES ) \iECOND AffilY 

) 
v. ) Trial by G. C. :t. , convened at 

) Camp Forrest, Tennessee, 16 
First Lieutenant WII...LIA,'<i ) September 1943. Dismissal. 
E. ROA4ij (0-1577757), ) 
100th Quartermaster ) 
Battalion. ) 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer above named and submits this, it~ opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 96th Article of War. 

Specification 1: In that 1st Lt. iiilliam E. Fr.each, Army of 
the United States, did, on or about 9 July 1943, at 
Camp Forrest, Tennessee, wrongfully., unlawfully and 
surreptitiously cause to be prepared and forwarded to 
higher authority a certain document in the nature of a 
petition by enlisted personnel of Co. •ca, 98th Quarter
mater Battalion {Bakery) 1 impugnine the command quali
fications of tile then company commander of said Co. ncn, · 
98th Quartermaster Battalion (Bakery), and designed to 
effect the relief from command of 1st Lt. Natt (NMI) 
Cooper, then collD'.llanding said company. 

Specification 2: In that 1st Lt. William E. Roach, Army of 
the United States, did, on or about 9 July 1943, at 
Camp Forrest., Tennessee, wrongfully and with the intent 
to cause 1st Lt. Natt (NMI) Cooper, Army of the United 
States, then commanding officer of Co. ac•, 98th Quarter
master Battalion (Bakery), to be relieved from the 

· command thereof, advise., influence and procure the 
enlisted personnel of said company to collectively petition 
respecting the lack of command qualifications of said 1st 
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Lt. Cooper, thereby injuring, impairing and interfering 
with the effectiveness of duly constituted military 
authority. 

Specification 31 (Finding of Not Guilty). 

CHAP.GE II: Violation of the 95th Article of War. 

Specification ls In that 1st Lt. William E. P..oach, Army of the 
United States, did, on or about 9 July 1943 at Camp Forrest, 
Tennessee, wrongfully and unlawfully foment disunion, dis
content and disrespect for duly constituted authority among 
the enlisted personnel of Company •c•, 98th Quartermaster 
Battalion (Bakery) by advising, aiding and influencing the 
circulation among said personnel of a petition designed to 
effect the relief from command of 1st Lt. Natt (NMI) Cooper, 
Army of the United States, then connnanding said company, 
with the intent thereby of undenni.ning the effectiveness of 
duly constituted military authority. 

Specification 2: In that lst Lt. William E. Roach, Army of the 
United States, did, on or about 19 July 1943 at Camp Forrest, 
Tennessee, with intent to deceive Lt. Col. Charles R. Peter
son, officially state to the said Lt. Col. Charles R. Peter
son, that he had never before seen a certain letter under 
date of July 10, 1943, consisting of one sheet to 'Which was 
attached five sheets incorporating approximately 114 signa
tures, the said letter without signatures being in substance 
as follows: 

•co. •c,, 98th QM., BN., (BAKERY) 
CAMP FORREST, TENNESSEE 

SUBJECT1 COIDlANDING OFFICER 

JULY 10, 1943 

TO: INSPECTOR GENERAL, SECOND ARMY, SECOND AP.MY HEAD-
QUARTERS, MEMPHIS, TENNF.SSEE. 

1.. We the undersigned, fully aware of the 66th and 67th 
Article of War, wish to report our case to the Commanding 
General for immediate investigation. 
2. We are ready for Oversea•s Duty and are scheduled to 
leave this month. We feel and know that Our Commanding 
Officer has not the experience or ability to take us Over
sea's successfully. He was commissioned in November, 1942, 
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and has no time in prior to that. He can't get along with 
any of the Officers and all the undersigned feel we deserve 
a dependable and trustworthy Commander for Oversea's, and 
that our present Commander is not qualified.
J. We suggest a.n investigation as to Our fonner Co!lllllallding 
Officer who was transferred June 19, 194.3, leaving the present 
inexperienced Commander in charge. 
4. We know and trust Lt. Roach's ability to take care of us, 
as he has six years regular Ancy, and ha knows Army requirements 
and responsibilities of a Commanding Officer, for he has proven 
himself in the past. · 
5. Vie the undersigned feel this is a serious case and hope 
immediate action will be taken. As we all want to to our 
duty for Our Country, but under an£ experienced Officer. 
6. A copy of this letter, plus signatures of the majority 
(114) of the Company has been forwarded to Inspector General, 
Commanding General of the Second Anrry, and Inspector General, 
Washington, n. C." 

"WE, THE UNDERSIGNED, FULLY AV!AP.E OF ARTICLE 66 and 67 
OF WAR, HEREBY SIGN THE ENCLOSED LETTER HOPDJG AN1! ruMEDIATE 
INVESTIGA'l'ION WIIJ.. PROCEED. 11 •. 

{SIGNATURES) 

llhich statement was known by ti/.e said 1st Lt. William E. Roach 
to be untrue, in that he, the said 1st Lt. William E. Roach, had 
caused said letter to be typewritten, and after the same had 
been typew.ritten had accepted delivery of it to him. 

Specification .3: In that 1st Lt. William E. Roach, A:rmy of the 
United States, did, on or about 21 July 1943 at Camp Forrest, 
Tennessee, with intent to deceive Lt. Col. Charles R. Peter-
son officially state to the said Lt. Col. Charles R. Peterson 
with reference to that certain letter specifically and 1'ully 
set forth in Specification 2, Charge II hereof that •I never 
saw the letter until after it was typed and you showed it to 
me•, which statement was known by the said 1st Lt.· William E. 
Roach to be untrue in that he had caused said letter to be type
written, and that after the same was typewritten accepted 
delivery o.f' it to him. 

He pleaded not guilty to and was .f'ound guilt7 of all Charges and Speci
fications except Specification .3, Charge I, of which he was found not 
guilty. He Vias sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 
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3. The evidence for the prosecution shows that the accused had 
served as company commander of Company "C 8 , 98th Quartermaster Battalion 
(Bakery) for a short time prior to his being transferred to the Air Corps, 
on 31 May 1943. Upon the occasion of the a~cused's transfer, First 
Ueutenant Natt Cooper, who had been serving under the accused, assumed 
command of Company nc•. Thereafter on 11 June 1943, the accused was 
reassigned to Company ncn and assumed command of the organization on 
the following day. On 28 June 1943 the accused was again transferred to 
another organization and again was succeeded by Ueutenant Cooper. The 
accused on one occasion had told Ueutenant Cooper that he, the accused, 
was reconnnending his., Ueutenant Cooper's, transfer because of his lack 
of cooperation with the accused (R. 13-20, 150-151). 

The accused was popular with the enlisted personnel of Company ncff 
whereas Ueutenant Cooper was shOlfll to be unpopular and to have failed 
to inspire the confidence of the men of his or~anization. Although 
Ueutenant Cooper seems to have been unaware of his failure in this 
particular, the organization appears to have been functioning properly. 
On the night of 25 June 1943, after the second pending transfer was 
known to the accused and to the men of his organization, the accused 
engaged in a discussion with a corporal of Company "C", the company's 
supply sergeant and several other enlisted members of Company •en 
concerning ways and means of eliminating Ueutenant Cooper as the future 
company commander. The accused suggested to them the use of a petition 
to higher authority requesting the removal of Lieutenant Cooper and the 
assignment of a new company commander. About l July 1943, after the 
accused had been transferred from Company •c•, the company was alerted. 
In the meantime several conversations had occUZTed between the accused 
and the supply sergeant which resulted in the accused delivering to the 
supply sergeant, on the afternoon of 9 July 1943, a longhand copy of 
the suggested contents of the petition which the ser£eant agreed to type 
and to secure signatures thereto. The sergeant, however, from fear or 
press of other duties, or both, neither typed the petition nor circulated 
it, bµt suggested to the corporal that he secure the signatures on blank 
sheets of paper, which the corporal did between 2000 and 2100 o'clock on 
the evening of 9 July 1943, placing the five sheets with 114 signatures 
thereon in the glove compartment of his automobile. The next morning 
the sergean,t gave the longhand copy of the petition, still untyped., to 
the corporal for delivery to the accused l'dth the explanation that 
other duties had prevented its being typed. The corporal delivered it to the 
accused on the morning of 10 July 1943 and advised him that the sheets with 
the signatures were in the automobile which was parked near the Post Ex
change warehouse where the corporal's wife was employed (R. 55-91, 92-109). 
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The accused contacted the corporal•s wife the same morning and they 
discussed the affair. After the accused had added the sixth paragraph to 
the longhand draft of the petition in his own handwriting, which appeared 
the same as that in which the preceding paragraphs were written, and had 
examined the signatures secured, the corporal's wife consented to type it, 
as well as the heading ·on the signature sheets, during her lunch hour. · 
The reference to the accused in the petition elicited some comment but 
he directed that it be t:,'Ped without change. She asked the accused if he 
wanted her to type the envelopes but he stated that he would attend to the 
envelopes and the mailing of the petition, all copies of which were 
delivered to him after lunch. The petition, reciting that its signers were 
aware of Articles of Yiar 66 and 67, requested ari immediate investigation of 
the company's commander, Lieutenant Cooper, deplored his inexperience and 
lack of ability for overseas' assignment and extolled the ability of the 
accused. It was mailed about 2000 o'clock on the evening of 10 July 1943 
at Camp Forrest, Tennessee, in an envelope directed to •Inspector General, 
Second Army, Hq., Memphis, Tennessee•, where it was received on 12 July 
19431 inducing a prompt and extensive investigation by Lieutenant Colonel 
Charles R. Peterson, Inspector General of the 79th Division. While the 
investigation was in progress, the accused and the corporal's wife secretly 
conferred with each other, and the accused advised her that he had amateur
ishly addressed the envelope purposely and mailed the petition therein. He 
told her not to talk about the matter as they, she, her husband, the sergeant 
and himself were the only ones with knowledge of the facts, and that they 
might get •10 ;years0 • Furthermore, during the investigation, the accused 
on two different occasions, 19 July 1943 and 2l July 19431 in response to 
a direct question by the investigating officer, denied having ever seen the 
petition prior to its being shown him by the investigating officer. The 
petition with the signatures and the envelope were admitted into evidence 
(R. 20-54, E>chibits A, B, C and E). 

On or about 18 July 1943 an order was issued as a result of the affair 
by which 21 non-commissioned officers of the company, including the first 
sergeant and most of those signing the petition were transferred to an
other organization and were replaced by non-commissioned officers from 
another organization. The company, so disrupted, shortly left for over
seas(R. 109-lll, 111-136, Ex. D). 

4. The accused, having been advised of his rights as a witness, 
elected to make an unsworn statement in 1Vhich he expressed his regret for 
having taken up the court's time, his love £or the a.rrrry which he had 
intended to make a career against his father's will, and his desire to get 
back into the field to do hard work (R. 140). 

5. Specifications land 2, Charge I, respectively allege that on or 
about 9 July 1943 at Camp Forrest, Tennessee, the accused "Wrongfully, 
unlawfully and surreptitiousl:y11 caused to be prepared and forwarded to 
higher authority a petition by the enlisted personnel of Company 11 c•, 
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98th QU.artermaster Battalion (Bakery) 8 impugning the command qual.i!ica
tionsn of their commander and seeking his removal, and that., at like time 
and place, the accused., wrongfully and with the intent to cause the removal 
of such company commander., advised, influenced and procured the enlisted 
men of the company •to collectively petition respecting the lack of com
mand quali.ficationsir or the company's commander, •thereby injuring., 
impairing and interfering with the effectiveness of duly constituted mili
tary authority.• Although the inherent evil of the offenses alleged and the 
direct prejudice to good order and military discipline resultant from the 
alleged acts are manifest., the offenses charged are also condemned by 
applicable controlling authority. Winthrop describes as offenses: 

•In cases of officers. * * * 
•Taking part in meetings convened for the purpose of 
expressing disapprobation of the orders or acts of 
superiors. 

•Entering into illegal combinations with other officers 
or soldiers. 

•Joining with others in requesting the resignation of a 
commanding officer. * * *" (Winthrop's 14:ilitary Law 
and Precedents., 1920 Reprint., p~es 726-28). 

All of the evidence is competent and uncontradicted that the accused 
participated in the meeting at the Post Exchange on 25 June 1943 at which 
meeting he was the guiding spirit., suggesting the plan of procedure and ul
timately actively pursuing it and by finally procuring the actual typing of 
the petition and personally mailing it as shown by his admissions to the 
corporal's wife. The evidence establishes., therefore., beyond a reasonable 
doubt the commission or the offenses alleged., supports the findings of 
guilty of Specifications 1 and 2., Charge I., and of Charger. 

6. Specification 1., Charge II, alleges that the accused., on or a.bout 
9 July 1943 at Camp Forrest., Termessee., "wrongfully and unlawfullyw 
fomented •disunion, discontent and disrespect for duly constituted author
itytt among the enlisted personnel of the described company "by advising, 
aiding and influencing the circulation among said personnel of a petition 
designed to effect the relief from command• of its then commanding officer 
"with the intent thereby of undermining the effectiveness of duly constituted 
military authority.• Applicable authority described the following offenses: 

* * * * 
llli,riting or publishing false of libellous matter in 

regard to another officer. 
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•***Attempting by underhand means to undermine the 
reputation of an officer. 

* * * * * 
11Abuse of authority over soldiers * * * by requiring 

or influencing them to do ille.gal acts * * ~ (Winthrop's 
Military Law and Precedents, 1920 Reprint, pages 713-716). 
(See also M.c.M., 1928, par. 151). 

The uncontroverted evidence shows that the accused fomented disunity, 
discontent and disrespect for the commander of Company •c 11 , by advising, 
aiding and influencing the circulation of a petition "Which in itself 
patently manifests the intent of the accused in so doing to undermine 
the effectiveness of duly constituted military authority by destroying 
confidence in and loyalty to the then company commander of Company 11c•. 
His acts were surreptitiously and furtively done and with the purpose 
of promoting his own elevation. They resulted in strife, dissatisfaction, 
uneasiness and disruption within the company to the unquestioned detriment 
of its morale and effectiveness as a unit. The evidence is sufficient 
beyond a reasonable doubt to support the findings of guilty of Spacifica,
tion 1, Charge II, and of Charge II. 

7. Specifications 2 and 3, Charge II, allege that the accused on two 
separate specified occasions, with intent to deceive the investigating 
officer, knowingly made false official statements concerning the petition 
in question. The Manual for Courts-Martial condemns such conduct as being 
in violation of Article of War 95 (M.C.M., 1928, par. 151). 

The evidence is conclusive that, on 19 July 1943; and again on 21 
July 1943, the accused, in reply to direct questions of the investigating 
officer, denied that he had'ever seen the petition before it was shov,n to 
him by the investigating officer. The evidence shows clearly that the 
accused not only prepared the petition and had it typed, but also that he 

."mailed it. The evidence, therefore, sustains beyond a reasonable doubt 
the findings of guilty of Specifications 2 and 3, Charge II, and of Charge 
II. 

8. The accused is approximately 24 years of age. The War Department 
.records show that the accused had enlisted service from 4 December l9Y/ to 
14 August 1942 when he was commissioned a second lieutenant upon gradua
tion from Officers Candidate School, that he has been on active duty since 
the latter date as an officer and that he was promoted to first lieutenant 
on 9 April 1943. 
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9. The court was legally constituted. No errors injuriously 
affecting the substantial rights o! the accused were conmitted during 
the trial. For the reasons stated, the Board o! Review is o! the 
opinion that the record o! trial is legally sufficient to support the 
findings o! guilty of all Charges and Specifications of which he was 
found guilty and the sentence, and to warrant confirmation thereof. 
Dismissal is authorized upon a conviction 0£ Article 0£ War 96 and is 
mandatory upon a conviction of Article o! War 95. 

~2,~Jwlge Advocate 

E~~ ,Judge Advocate 

~~£41 , Judge Advocate 
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SPJGN 
CM 241326 

1st Ind. 

1/[ar Department, J.A.G.O., 12 NOV 1943 - To the SecretaI""fof War. 

1. Herewith transrn:i. tteci for the acti. on of the }'resident are 
the record of trial and the opinion of the 3oard of l~.evicw in the 
case of First Lieutenant William E. l\oach (0-1577757), 100th 01arter
master Battalion. 

2. I concur in the opinion of the Doard of Review that the re
cord of trial is 18tially sufficient to support tha findings and sen
tence and to warrant confirmation thereof. I recol!J!lend that the 
sentence of d:i.s;aissal be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a fonn of 
Executive action designed to carry into effect the foregoing recom~ 
mendation, should such action meet;with approval. 

...f' 

T~ H. Green, 
Brigadier General, U.S. Army, 

Acting The Judge Advocate General. 

3 Incls•. 
Incl 1 - Record of trial. 
Incl 2 - Df.t. of ltr. for 

· · sfg. Sec~ of V{ar • 
.. Incl 3 - Fonn of Executive 

action. 

(Sentence confirmed. o.C.ll.O. 21, 8 Jan 1944) 
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·iil\R DEPA.ltTlIBUT 
Army Service F'orces 

In the Office of The. Judbe Advocate General 
·,iashington. D. c. 

(363} 
SPJGK 
CM 241867 

27 OCT 1S43 
U:NITED ST.-\.TES ) SECOllD AIR FORCE· 

) 
v. ) Trial by G.C.:!. • conv:ened at 

) Grand Island J.rmy Air Base. 
Second Lieutenant STANLEY ) Nebraska. 14 September 1943. 
W. ZUCHO'iHCZ (0-670066). ) Disnissal a.nd total forfeitures·• 
.Air Corps. ) 

OPINIOll of the BO.A."TID OF fu.""VID'f 
LYON. HILL and .OORE'rIB, Judge Advocates. 

1. The reoord of_ trial in the case of the officer ne.ned above has 
been examined by the Board of Review a...'"ld the Boi:;.rd subuits this,its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge end Specificationa 

CHA.RGEa Violation of the 61st Article of War. 

Specifications In that 2nd Ueutenant Stanley W-. Zuchowi~z. AC, 
Snow Provisional Group attached ?linth Hea-vy Bombardment 
Processing Headquarters, did, witho~t proper leave. absent 
himself from his organization at Army Air Base. Grand Island, 
lfobraska. from about 4· August 1943 to about 9 August 1943. 

He pleaded guilt,J to and ~s found guilty of the Charge and Specification• 
. No evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service. to forfeit all pay and allowances due or to be
come due. and to 9e confined at hard labor for one year. The reviewing 

·authority approved "only so much of the sentence as provides for· the ac
cused_ to be dismissed from the s ervioe and to forfeit all pay and allow
ances due or to become ~ue" and forwarded the record of trial for action 
under Article of Yfar 48. The legal er.feet or this aotion was to approve 
the sentence but to remit that portion thereof adjudging confinement. 

3. summar; of'the evidenoe. 

Supplementing the accusedAs plea of guilty and without objection by 
the defense, the prosecution introduced in evidence a purported authen
ticated extract copy of the morning report of Con.bat C~ew Headquarters. 

http:Boi:;.rd
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l1rmy .t..ir Base. Grand Island, Nebraska• containing an entry of accused's 
absence without leave from 4 to 8 August 1943 (R.6-lJ Ex. A). 

Second Lieutenant Thomas Pate. Unit Personnel Officer, Ninth Heavy 
Bomb Processing Headquarters, Grand I;land. Army ·Air Base• Nebraska. 
identified a document which he stated was subscribed and sworn to before 
him by the accused's commanding officer. Hajor Crocker Snow,. who had 

·since left the Base. The defense offered no objection to its introduction_ 
and it we.s accordingly received in evidence as Prosecution's Exhibit B 
(R.6-1-3). Exhibit B pµrports to be a statement over the signature of 
,.ajcr Crocker Snow, and is in pertinent part as follows a 

"About a week before the completion of third phase training 
at Dyersburg. Lt. Stanley W. Zuchowicz, ASN 0670066, requested 
relief from his assignment. which was· as bombardier of crew 
}23-31, e.nd reassig:nmsnt to some branch of the army other than 
the Air Corps. His stated reason was that he did not like flying, 
particularly did not like being a bombardier and thought he would 
be better in the Signal Qorps in ~nich he had served for some years 
as en enlisted man. 

"Inasmuch as the training phases were nearly over, and for 
various other obvious reasons, tnis request was not granted. 

"After the completion of training, all combat crew members 
were given a six-day delay en route on the way to the processing 
·field. Lt. Zuchmvicz arrived at Grand Island about five days 
late. Upon being questioned by me. he stated that he had gone· 
A.T~O.L. as a last resort so that he would be removed from the 
orew of which he was a member. He had ·no excuse or extenuating 
circumstances to offer but did it purposely and of his own 
volition." 

For the defense the accused testified that he had been in the service 
5 years; 3 years as an enlisted man in the Signal Corps, and 2 years in 
the Air Corps. Ile was discharged from the Signal Corps in September 1938 
and enlisted as a flying cadet in 1942. He stated that he wa.s ''washed out 
of flying training in the preliminary stage". He ],oat all desire for 
further flyin& and so expr~ssed himself on many occasions. He requested 

· that he be reconnnended for Officer Candidate School for training in some 
other branch of the service, preferably in the Signal Corps where he felt 
that he could render the best service. or if necessary that he be reduced 
to the grade of a private. He was told that this would require too much 
paper work., The only alternative was to continue flying training as a 
bombardier (R.6-4, 6-9. 6-11). After several months' training as a bom
bardier he was assigned to the "Snow Group" in Dyersburg. Tennessee, for 
tre.inine; in the second and third. or final .phase of the bombardier training 
(R.6-4,6-6). At the oonolusion of the second phase,of the training,· accused 
again renewed his request for a transfer from the Air Corps -
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"I specifically stated I wished to be transferred to first 

line combat duty. I made nry wish known that I did not want to 
remain .in the Air Corps as a gro~ officer." (R.6-7), 

but :hla.jor Snow, his comm.anding officer, refused this request. Accused 
stated that he was given a leave of absence at Dyersburg, Tennessee, 
effective 26 July 1943, termi:nD.ting on 4 August 1943, at which time he 
was to report ·for duty'at Grand Island, Nebraska. Continuing, accused 
stated that he made eight or nine unsuccessful efforts to transfer, and 

"I purposely absented myself because in this manner I 
thought that I could show that my dislike for flying and bom
bardiering would drive me to any extremes to effect a transfer." 
(R.6-7). 

In response to a question by the court, accused stated that he had a 
reasonable a.mount of fear to flying, but that his chief objection to it 
was that he did not like flying, "particularly·being a crew member on 
a·pl&.ne, other than piloting" (R.6-10). 

4. No conunent is necessary upon the sufficiency of the evidence to 
support the findings of guilty. In addition to his pleas of guilty, the 
accused voluntarily testified that he deliberately absented himself without 

.leave from his organization at the place and time and for the period 
alleged in the Charge and Specification. 

Obviously the-··statement of Major Crooker Snow with respect to his 
conversation with the accused (Ex. B) was incompetent as hearsay (M.C.M. 
1928, par. 113; CM 228401, Webster). However since the accused pleaded 
guilty and voluntarily testified to substantially the same facts as are 
contained in the exhibit, the error was harmless. 

5. The accu.,ed is 28 years of age. The records in the Office of 
The .Adjutant General ·show that accused served as an enlisted man in the 
Signal Corps, Regular Army, from 12 September 1935 to 12 September 1938, 
and that he was a.gain inducted into the military service 1 April 1942. 

--Ire graduated from Army Air Force Bombardier School, Big Spring, Texas, 
and we.a commissioned a second lieutenant, Air Corps, in the Officers• 
Reserve Corps, Anrry of the United States, 7 January 1943. 

6. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the sub
stantial rights of accused were committed during -t.he trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings of guilty end the sentence and to warrant con
~irmation thereof. Dismissal is authorized upon conviction of a violation 
or Article of War 61. 

L '<,; ~ '--', Judge Advocate. .~=._----._- • , Jwlg<> Advocate, 

~ , Judge Advocate._..::;..:..,.;;::;..,...................=----------
- 3 -
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1st Ind. 

Yfar Department, J.A.G.o., 1- NOV 1943 To the Secretary of 7Iar. 

1. Herevdth transmitted for the action of the President are the 
record of. trfal and the opinion of the. Board of Review in the case of 
Second Lieutenant Stanley w·. Zuchowicz (0-670096 ), Air Corps~ 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
·sentence -and to warrant confirmation thereof. I recommend that the sen
tence be confirmed but that the forfeitures be remitted and that the 
sentence as thus modified be carried into execution. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry:·.into effect t recolllillendation he einabove ma.de; should 
such action meet with approval 

T. H. Green, 
Brigadier General, U.S. Army, 

3 Inols. Acting The' Judge Advocate General. 
Incl.l-Form of Ex. action. 
Inol.2-Reoord of trial. 
µiol.3-Draft of let. for 

sig. Seo. of War. 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 408, 23 Dec 1943). 
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WAR DEPA...11"~1.' 
Army Service Forc$s 

In the Office of The Judge Advocate General 
Washington, D, C, {.367) 

SPJGN 
CM 241883 2 O OCT 194~ 

U N I T E D S T A T E S ) Al·rTL\IRCP.A:!'T AP.'i'ILIBRY 'fPtAINING C:sNTER 
) 

V, ) Trail by G,C,I,I,, convened at 
) Camp Davis, North Carolina, 

Second :Ll..eutenant FREDE.~IC ) 5 October. 1943, Dismissal 
11. BALDWIN, JR. {0-1054897), ) and confinement for two (2) 
Coast Artillery Corps. ) years. Disciplinar-.r Barracks.· 

OPINION of the FlOARD OF :PEVIE.'\'T 
LIPSCO!.IB, X)LDEX and SLEEPER, Judze Advocates 

1, The record of trial in th~ case of the officer named above has 
been examined by the Board of Review and the Board sub!T'.its this, its 
opinion, to The Jud.:e Advocate General. 

2. Tha ·accused was tried upon the following Charze and Specifica
tion: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Frederic w. Daldwin, 
· Jr., Coast Artillery Corps, did, without proper leave, 

absent himself from his station at Camp Davis, N. c., 
from about 9 June 1943, to about 13 August 1943, 

He pleaded not guilty to and wa.s found guilty of the ~pecification and the 
CharGC, He was sente~ced to be dismissed the service, to forfeit all pay 
and allowances due and to beco:ie due, and to be confined at hard labor 
at such place as the reviewing authority may direct for two yea:rs. The 
reviewing authority approved the sentence, designated the united Stat.es 
Disciplinary Barracks, Fort Leavenworth, Kar.~as, ac the place of confine
ment, and fo!"IVarded the record of trial for action under Article of 1ia:r 
48, 

3, The evidance for the prosecution shows, by duly authenticated 
extract copy of the morning report of the accused's oreanization, that 
on 24 June 1943 he was marked from duty to absent without leave, effective 
9 June 1943; and, on 13 August 1943, from absent without leave to absent 
in the hands of the military authorities at Baltimore. It was also 
stipulated that tha accused returned to military control on 13 August 1943 
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at Baltimore. A fellow officer testified that the accused, in the early 
part of June,; had ceased to attend classe·s in which they were both enrolled, 
and that his attendance had not been resumed when the co~se ended, on 
9 July 194.3. 

4. No evidence was introduced on behalf of the accused, who, .after 
his rights as a witness had been explained to him~ elected to remain silent. 

5. The accused's absence withoµt leave from his station 9 June 1943 
to 1.3 August 194.3, as allebed in tha Specification, is ·established by 
competent evidence, adequate to sustain the court's findings of guilty in 
violation of Article of War 61. · · 

6. The accused is 29 years of age. War Department records show en
listed service from 31 August 1942; temporary appointment as second 
lieutenant, AUS, 22 April 1943. · 

7. The court was legally constituted. No errors injuriously·· 
affecting the substantial rtghts of the accused were committed during 
the.trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings.of guilty and the sentence 
and to warrant confirmation thereof. Dismissal is authorized upon con-· 
viction of a violation of Article of War 61. 

·$-_~> ..(, Judge idvocate 

~ ,~·, Judge Advocate 

-2-
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SPJGN 
CM 241883 

1st .Ind• .; . 

War Department., J.A.G.o • ., 23 OCT 1943 - To the _Secretary of War. 

1. Herewith transmitted for the action of the President are 
_ the record of trial and the opinion of the. Board of Review in the 

case of Second Lieutenant Frederic W. Baldwin., Jr. (0-1054897), 
Coast Artilleiy Corps. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is la gally sufficient to support the findings and sen
tence and to warrant confirmation thereof. I recommend that the 
sentence be confirmed but that the forfeitures and confinement be 
ranitted, that the sentence as thus modified be ordered executed arid 
that the Eastern Branch, United States Disciplinary Barracks., Beekman., 
New York, be designated as the place of conf~nement. 

3. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action., and a form of 
Executive action designed to carry into effect the foregoing recom-
mendation., should such action maet with approval. · 

-
Uyron c. Cramer., 

, Major General., 
The Judge Advocate General. 

J Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec.-of War. 
Incl 3 - Form of Executive 

action. 

(Sentence confirmed bit forfeitures and confinement remitted. 
o.c.K.o. 3S2, 10 Nov 1943) 
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WAR DE'J'ARTi'1ENT 
Arrrry ~ervice Forces 

In the Office of The J~cige Advocate General 
washingtcn,D.C. (371) 

SPJGH 19 NOV 1943 
CM 241956. 

UNITED STATES ) ARMY AIR FORCES 
.) EASTERN FLYilW TRAINING COMMAND 

v. ) 

Second Ll.eutenant THOHA.S 
E. BLOUNT (0-792796), Air 

· Corps. 

) 
) 
) 
) 

Trial by G.C.11., convened 
at Fort Myers, E'lorida, 
7 September 1943. Dis
missal. 

OPINION of the BOARD OF REVIF11 
DRIVER, LO'ITERHOS and LATTIN, Judee Advocates. 

1. The Board of Review has examined the record.of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried u~on the following Charges and Specifica-
tions: 

CHARGE: Violation of the 61st Article of War. 

Specification 1: In that Second Lieutenant Thomas E. Blount, 
Air Corps, 717th Flexible Gunnery Training Squadron, Amr:{ 
Air E'orces Flexible Gunnery School, Buckingham Arrey Air 
Field, Fort Myers, Florida, did, without proper leave, 
absent himself from his station and orgaru.zation at Army 
Air Forces Flexible Gunnery School, Buckingham Army Air 
Field, Fort Myers, Florida., from about 20 July 1943 to 
about 27 July 1943. 

ADDITIONAL CHARGE: Violation of the 61st Article of War. 

Specification 2: In that Second Lieutenant Thomas~. Blount, 
Air Corps, 717th E'lexible Gunnery Training Squadron, Army 
Air Forces Flexible Gunnery School, Buckingham' Army Air 
Field, Fort i'iiyers, 1''lorida, did, without proper leave, absent 
himself from his station and organization at Army Air Forces 
Flexible Gunnery School, Buckingham Army Air Field, Fort 
Myers, Floriaa, from about 5 August 1943 to about 14 August 
1943. 
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He pleaded guilty to and was found guilty of both Specificat:i:.0:1s S...'1d 
"the Cqarge" (the form of the plea of guilty and of the ".'o:trt 1s find
ings will be considered hereinafter). He was sent.enced to be dismissed 
the service and to forfeit all pay and allowances due or to become due. 
The reviewing authority approved only so much of th~ sentence as Pl'Ovides for 
dismissal and forwarded the record of trial for action under t.r..e !;/3th Ar
ticle of war. 

3. Evidence for the prosecution: Extracts from the morning report 
of the '717th Flexible Gunnery Training Squadron, Buckingham Arrey Air 
Field, to which accused belonged, showed him from duty to abs,ent with.out 
leave 20 JUly 1943, from absent without leave to duty 27 July 1943 and 
from duty to absent w:i.thout leave 5 August 1943. It ·was stipulated that ac
cused was apprehended on 14 August 1943. During the periods ji:.st m1=?ntioned 
accused was not at his desk and could not ·be found al though Major Sami:el 
E. Viilliams, the connnanding officer cf his squadron, made a diligent search 
for him. Accused did not have permission or authority to be absent from 
his duties on either occasion (rt. 7-9; Exs •. A and B). 

4. F'or the defense: Major George w. Forman, Medical Corps, testified 
that he.had examined accused, and classified him as a ncycloid" person, 
'the type of fellow who goes in cycles". There is a period when he "feels 
good" and a period when he "gets depressed". Alcoholism may result from 
"those depressing moods" but Major Forman could not say whether or not that 
was true in the case of .accused (R. 1.0). ' 

Accused testified that on 20 February 194.3 at.Buckingham Army Air 
Field as he came in for a nonnal landing he ran into a cross wind, could 
not "correct" his plane, 11groundlooped", and the plane hit some ploughed up 
ground ~nd "flipped" on 1ts back. He was taken to the hospital.and into 
the office of the connnanding officer. 11Col. Moler" threatened to take his 
wings away and prove that he was drunk but the flight surgeon pronounced 
accused sober and after four days he was released from the hospital. The 
flieht officer said accused was "all righttt for flying but he was "grounded" 
by Colopel Moler. Accused 11h1,me arounci11 for. two months watching the others 
fly. He was unsuccessful in his attempts to see Colonel Moler to obtain 
permission to fly again. The fact that accused was not permitted to fly 
was on his mind, and being depressed he started drinking more than usual 

II . oHe was sent to the target-drop area" to work and remained there for four 
weeks vrith nothing to do. On the occasion of his first absence accused • 
went to ~ami., Florida, for the week-end. He njust got drurik and stayed 
there1

•. It seemed that he did not 11 give a damn" because he could not fly. 
Accused returned after an absence of abo\,t seven days and was informed that 
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he had been transferred i'rom the Second Gunnery Squadron to the n717th 
FGTS". He had been turned in i'or being absent "Without leaYe as he was 
five days late reporting for duty. Accused waa told that he was going 
to be reclassified and his papers were sent to Maxwell Field. He 
started drinking again and went to town with no idea of stayi11g cver
night. He took a few drinks and then just "didn't care". He "took 
off", stayed away seven or eight days and was picked up and put in the. 
hospital at Maxwell Field (R. 11-12). 

5. lt is shown by the evidence and admitted by the pleas of guilty 
and in the testimony of accused at the trial that the accused without 
proper leave absented himself i'rom his organization from about 20 July 
to 27 July 1943 as alleged in the.Specification, Original Char~e,and 

·without proper leave again absented himself from his organization·from 
about 5 August to 14 August 1943 as alleged in the Specification, Addi-
tional Charge. · 

6. The Original Charge and Additional Charge, both laid under the 
61st. Article of War each contains but one Specification, which alleges 
absence without leave, the on~ offense covered by that Article of war. 
The Specification of the Original Charge is numbered Specification 1, 
and the Specification of the Additional Charge is numbered Specification 
2. Accused was properly arraigned upon both Charges and both Specifica
tions, but pleaded guilty to, and was found guilty of Specification l of · • 
the Charge, Specification 2 of the Charge, and •the Charge"• Accused 
was served with copies of both the Charge and the A.dditional Charge before 
trial. The pleas and findings of guilty applied to two separate Speci
fications allegirtg.absence without leave (differentiated and identified 
by being numbered l and 2) and to a charge of violation of the 61st· Ar
ticle of war. Competent evidence of the guilt of accused as to each 

_ offense was introduced and not disputed. Since each Charge contained a 
single Specification it is apparent that accused intended to plead guilty 
to the two separate offenses of absence without leave, in violation of 
the 61st Article of war. The failure to enter a plea to the Additional 
Charge did not prejudice the substantial rights of accused nor did it 
invalidate the trial or the findings of guilty (Dig.Op. JAG, 1912-JO, 
sec. 1366; CM 106651). In lik~ manner it is cl.ear that the court intended 
to find the accused guilty of both offenses alleged, in violation of the 
61st Article of war. It is the opinion of the Board of Review that, 
under the circumstances, the substantial rights of accused were not 
prejudiced by the failure .of the court to make a specific and separate 
finding of guilty as to the Additional Charge. 
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7. The accused is 27 ,years of age. 'fhe records of the· Office of 
The Adjutant General show his service as follows: Enlisted service 
from 4 November 1940 to 19 Janua:zy 1942; avistion cadet from 19 
January 1942; appointed second lieutenant, Arnr:r of the United St..ates, 
and active du-cy-, 9 October 1942. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board·of Review is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of the 61st Article of War. 

---~------~~-·-~------·~..........____...__··~-·'Judge Advocate 

__e~~~~~~-· ___-~-·..;;;..=;;_ ,Judge Advocate 

.·~"h.' ---~ 
--------~-~-_______,Judge Advocate 
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1st Ind. 

2 5 NOV 194-3War Department, J.A.G.O., - To the Secretary of-War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Thomas E• Blount (0-792796), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of euilty and 
the sentence and to warrant confirmation of the sentence. The accused 
was absent without leave from 20 July to 27 July 1943 and from 5 Au£,rust to 
14 August 1943. It appears from the review of the staff judge advocate, 
among the }'.8-pers accompanying the record of trial, that accused 
previously had been given punishment under the 104th Article of War.for 
absence without leave from 14 June to 19 June 1943. According to the un
disputed testimoJ'\'{ of accused, a flying officer, he was grounded follow
ing a landing accident in February 1943, became very depressed after two 
months of inactivity, resorted to overindulgence in intoxicating liquor 
and became absent without leave as a result. I recpnnnend that the sentence 
to dismissci.l be confirmed but, in view of all of the circumstances, that· 
the execution thereof be suspended during the pleasure of the President. 

3. Attention is invited to three letters written by Mrs. T. E. Blount, 
the mother of accused, dated respectively 10 September, 17 Septenber and 
12 November 1943. 

4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recommendation made above. 

Q 4- • 

}eyron c. Cramer,
~-Incls. Major General, 

Incl.1-Rec. of trial. The Judge Advocate General. 
Incl.2-Drft. ltr. for sig. 

- Sec. of War. 
Incl.3-Form of action. 
Incl.4-Ltr. fr. :Mrs. Blount, 

10 Sept. 1943. 
Incl.5-Ltr. fr. Mrs. Blount, 

17 Sept. 1943. 
Incl.6-Ltr. fr. Mrs. Blount, 

12 Nov. 1943. 

·(Sentence confirmed tut execution suspended. G.C.M.O. l'.7, 8 ·Jan 1944) 

-5-





(375) 
1st Ind. 

2 5 NO'/ 19.4'3War Department, J.A.G.O., - 110 the Secretary of War. 

1. Herewith transm ..i. tted for Lhe action of the President are the 
record of trial and the opinion of the Beard of Review in the ca~e of 
Second Lieutenant Thomas E• Blount (0-792796), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence and to warrant confirmation of the sentence. The accused 
was absent without leave from 20 July to 27 July 1943 and from 5 Jtug1J.st to 
14 August 1943. It appears from the review of the staff judge advocate, 
among the J:X3-pers accompanying the record of trial, that accused 
previously had been given punishment under the 104th Article of War. for 
ab:sence without leave from 14 June to 19 JW1e 1943. According to the un
disputed testimony of accused, a flying officer, he was grounded follow
ing a landing accident in February 1943, beca.11e very depressed after two 
months of th.activity, resorted to overindulgence in intoxicating liquor 
and became absent without leave as a result. I recpmmend that the sentence 
to di:smiss~.l be confirmed but, in view of a.11 of the circumstances, that· 
the execution thereof be suspended during the pleasure of the President. 

J. Attention is invited to 'three letters written by Mrs. T. E. Blount, 
the mother of accused, dated respectively 10 September, 17 Septenher and 
12 November 1943. 

4, Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for·his action, and a form of Executive action 
carrying into effect the recommendation made above. 

• 4- • 

}ey'ron C. Cramer, 
~ Incls. Major General, 

Incl.1-Rec. of trial. The Judge Advocate General. 
Incl.2-Drft. ltr. for sig. 

· Sec. of War. 
Incl.J-Form of action. 
Incl.4-Ltr. fr. Mrs. Blount, 

10 Sept. 1943• 
Incl.5-Ltr. fr. Mrs. Blount, 

17 Sept. 1943. 
Incl.6-Ltr. fr. l!irs. Blount, 

12 Nov. 194). 
• 

·(Sentence confirmed but execution suspended. G.C.M.O. 17, 8 Jan 1944) 
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WAR DEPARTMBNT 
Army Service Forcea 

In the Office of The Judge Advocate G,mera.l 
Washington, D.C. 

(377) 
SPJGK 
CM 242014 

11. NOV 1943 

U N I T E D S T A T E S ) THIRD AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) Dale Mabry Field, Talla.ha.ssee. 

Private ALBERT V. MOORE ) Florida, 6 September 1943. 
(33179908), 5th Aviation ) Dishonorable disoha.rge and con
Squadron. ) finement for five (5) yea.rs. 

) Disciplinary Barracks. 

HOLDING by the BOARD OF REVIEVf 
LYOU, HILL and ANDREWS, Joo.ge Advocates. 

1. The Board of Review has examined the reoord of trial in the 
oa.se of the soldier ll8.lll.3d above. • 

2. Accused was tried upon the following Charge and Speoificatiom& 

CHARGE& Violation of the 96th Article of War. 

Specification la In that Private Albert v. Moore, 5th Aviation . 
Squadron, did, on or about July 30, 1943, at De.le J.kbry Field, 
Florida, persist in his refusal to submit to dental treatment 
aft4r a. boa.rd of officers had determined that, in the opinion 
of the board, d~ntal treatment was necessary to ena.ble said 
Private Albert V. Moore to properly perform his military 
duties; and said treatment will normally have such ef'f'eot, 
and after being notified of the findings of' the board, in 
violation of' the provisions of AR 600-10, par. 2 e (9). 

Specification 2 a In that Private Albert V. Moore, 5th Aviation 
Squadron, did, at Dale Mabry Field, Tallahassee. Florida, on 
or about 23 .fuly 1~43, use the following disloyal words aga.inat 
the United States of America., to wi ta 11 The United States of 
.Amerioa is not a. demoora.cy and I, as a member of the Negro 
race, have no interest in fighting or desire to fight,• or 
words to that effect. 

Speoifica.tion 3 a (Finding of guilty disapproved by the reviewing 
authority). 

He pleaded not guilty to and was found guilty of the.Charge and Specif'ioations. 
Evidence was presented of one previous conviction. Ha wa:a sentenced to be 
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dishonorably discharged, to forfeit all pay and allowances due or to be
come due, and to be confined at hard labor for 10 years. The ·reviewing 
authority disapproved the finding of guilty of Specification 3 of the 
Charge, remitted five yea.rs of the period of confinement, and designated 
the United States Disciplinary Barracks, Fort Leavenworth, Kansas, as the 
place of confinement, and forwarded the record of trial for action under 
Article of War 5~. · 

3. The ~coused is a private, 5th Aviation Squadron, stationed at 
Dale Lhbry Field, Tallahassee, Florida (R.5). On or about 16 July 1943 
Lajor James w. Reed, Dental Corps, Detachment Medical Department, and 
senior officer of the Dental Detachment, made a survey of the personnel 
of the 5th Aviation Squadron for the purpose of seeing that the men were 
"dentaliy efficient". During the.course of this survey and on 21 July, 
accused, evidently acting on instructions, reported to the station hospital 
at Dale Mabry Field. There he saw Sergeant Arthur W. Boos, Medical. Detach
ment. The sergeant interviewed accused and was told by accused that he was 
not going "to have his work done". Sergeant Boos took a.ocus ed into the · 
office of Major Reed who examined the teeth of accused and discovered that 
accused "was classified as Class 1. Class l means that he needs immediate 
dental treatment and in that condition a man can't be sent overseas•. 
lmjor Reed asked accused why he "was refusing to have work done". Accused 
"said he didn't think the Army dentists.were any good". After some further 
conversation Major Reed "read him General Order No. 8 from the Surgeon 
General's Office which deals with refusal of surgical and dental treatment, 
• • • and asked him a.gain if he still refused and he said that he did". 
He told the Major that he wanted to go home to see his private dentist 
and was advised by Major Reed that he was among the men that were alerted 
and that he would not be permitted to have his work done outside (R.4-7, 
16,17; Ex. 2). 

On 23 July 1943, by-Special Orders Ntmlber 204, HBadquarters Dale 1fabry 
Air Base Area Command, Captain Camille Tousignant, a.nd First Lieutenants 
Robert K. Dean and Minson F. Brown, all of the Medical Corps, were appointed 
as members of a board of officers to investigate the case of accused who 

·allegedly had "refused dental treatment" and to report as to "whether or 
not dental treatment advised is necessary to enable EM concerned to perform 
properly his military duties". The members of this boa.rd testified that 
they met and examined accused pursuant to the order, and that a report of 
the proceedings of the board had been written up and signed by each of 
them. A copy of the report and minutes of the proceedings of the board, 
to which was attached a. oopy of the order appointing the board, was identified, 
offered and received in evidence (R.7,9,11,13; Ex. 1). The board reported 
that physical examination of the mouth of accused revealed dental oariea, 
Class I, that the condition of his mouth and teeth were such a.s to place -
him within Dental Classification I, that accused was in need of immediate 
dental care to render him "more able to discharge his duties as a soldier", 
and that the dental treatment advised we.a necessary to enable him "to perform 
properly his military duties" and would "normally have suoh effect". The 
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board recormnended that accused be notified of the findings of the board. 
The meeting of the board and its examination was conducted on 28 July 
1943 (Ex. l). 

On 30 July, Second Lieutenant Gabriel Lazer, 5th Avi~tion Squadron. 
took aocuaed, on the order of his ·commanding offlcer, to the office of 
Captain George B. Lourie. Artillery Corps (the trial judge advocate). 
Captain Lourie informed accused that a board of officers had found "that 
his teeth needed to be fixed and Private Moore stated that he still re
fused to have any work done". Captain Lourie specifically informed accused 
"of the findings of this report" (of the board) and asked "why he didn't 
want his teeth fixed." Accused said a "he didn't want tlte Army dentist 
to do it••• he stated that the Army dentists were not as good as the 
civilian dentists".· Captain Lourie told accused that "some of the best 
dentists were in the Army••• officers get treated by the same dentist•. 
A cuaed said "officers usually get good treatment but enlisted men do 
not". Accused was then taken to the office of 111.Rj or Wyruchowski. 11 and 
asked by Major Wyruchowski if he understood the board's findings, and 
being told that accused "understood everything". the Major asked him if 
he wanted medical treatment and the accused "declined" (R.15). 

When accused appeared before the medical board. the members of the 
board asked accused if he wanted to be a soldier and stay in the Army. 
He replied that he wanted to stay as long as he did not have to do combat 
duty. He was further asked whether he was a conscientious objector, and 
whether he would protect himself if "Hitler would come over here". According 
to Captain Tousignant "the subject turned on to races and inequality". 
During the course of this questioning accused· replied, purportedly giving 
his views, that there was "no democracy in the United Sta.tea n. "He said 
he didn't have any reason to be fighting" and claimed th.at he had been 
told of "several instances where the negro raoe had been discriminated 
against 19 

• Captain Tousignant stated that while the board was not appointed 
• to probe "in this man•s·political mind as far as his opinion and ideas on 

democracy were concerned", the boa.rd took it upon themselves "to get on 
this discussion". The Captain stated that accused was not angry or mad, 
that he was just expressing his views (R.7.8). 

In the latter part of July, accused was taken to the. office of Major 
Forrest W. Sheinwald, Air Corps. Dale Mabry Field, to be interviewed "to 
determine whether or not there had been any outside influences in his de
ciding to refuse dental treatment". In the course of the interrogation 
accused made a statement ·to the effect that "he as a negro had no stake 
in the war and he did not know whether or not he would be a.ey better off 
under the Nazis" •. Major Sheinwald stated that in questioning accused he 
did not find that he belonged to a:r:ry "underground movements against this 
country" (R.11,12). 

First Lieutenant David L. Moore, Medical Administrative Corps, Dale 
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Mibry Field, testified that he wa.s investigating officer ot the charges 
being tried, that aocuaed appeared before him, &.nd, after being adTiaed 
•aa to his constitutional rights, elected to make a statement• which . 
etatement he signed and swore to. The statement was offered and reoe1T8d 
in evidence (R.16,17J Ex. 2). In the statement made to Lieutenant libore, 

. aocused admitted having gone to •the dentist• and •into the major's office• 
on 21 Ju.ly and having told "the Major• that he •still refused• dental 
treatment•. He also stated that later on he went to the hospital and waa 
examined by •a board•, and that he was called before the board •again• 
on 28 July, at which time "the lieutenant" examined his teeth and told 
him that he needed dental treatment and asked "do you still refuse to 
have the government dentist work in your mouth?" Aocused sta,ted that 
his answer was •Yes, sir• (Ex. 2). ' 

Accused took the atand and testified under oath. He said that he 
had been in the Army 17 months, and that •about four times" he had been 
transferred out of organizations that had."been alerted to go overseas• 
because he refused to bear arms. Acoused denied that he belonged to 
•any underground movements" to overthrow the United States Government. 
He said that his idea.a were his own and that he "spoke that da.y at the 
meeting the way he f'elt". He said that he was quite willing to do work 
that did not necessitate his carrying a gun, that while carrying a gun 
wa.a not against his religious belief, he would not want malice in his 
heart and that •two wrongs does not make one right••. He also explained 
that he was afraid to have his teeth fixed beoause the upper teeth "on 
the ja.w bone have three roots which is rare", "1d that he wu "afraid 

. of the pain" (R.16-21). 

4. The evidence shows that on or about 21 Ju.ly 1943 accused waa 
asked to submit to dental treatment.by Major Reed, the senior officer ot 
the Dental Detachment at Dale Mabry Field, where aoouaed waa stationed. 
Major Reed had examined accused and found that he needed immediate del',ltal 
treatment in order to be conditioned for overseas duty. Aoouaed told the 
.Major that he ref'used dental treatment. On 23 July 1943 a boa.rd ot three 
medical officers was appointed to investigate and report aa to whether 
accused needed dental treatment to enable him to perform properly his 
military duties. On 28 Ju.ly 1943 this board met. J.ocused ns present. 

- The order appointing the board and the substance of the regulation umer 
which it was convened were read aloud by the recorder. Ea.oh member of 
the board conducted a physical examination of the condition of the mouth 
and teeth or accused. The board found that accused had dental caries, 
within Dental Classification 1, that he needed immediate dental care to 
enable him to perform properly his military duties, e.n:i that •the dental 
treatment advised" would normally have suoh effect. 

The evidence further shows that on or about 30 July 1943, accused 
was informed of the findings ot the board of officers and that, a.a alleged 
in Specification 1 of the Charge, accused did on that date persist in hia 
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refusal to submit to dental treatment. Paragraph 2e(9), Army Regula
tions 600-10, provides that in time of war if a person refuses to submit 
to dental treatment he shall be examined by a boa.rd of three medioal 
officers convened, as here, for the purpose of diagnosing and determining 
whether the recommended trea~nt is required; and th.at if in the opinion 
of the board the prescribed treatment is required to enable suoh person 

. to perform properly his military duties and would normally have such 
effeot, and such person persists in his refusal· after being notified ot 
the findings of the board, he may be tried by court-martial. The procedure 
prescribed by this regulation was complied with in this case. The conduct 
of accused was to the prejudice of good order end military discipline in 
violation of Article of War 96 (CM 156980 (1923 ); CM 222462 Grusfosky 
(1942)). 

Specification 2 of the Charge alleges use by accused of disloyal 
words against the Thdted States of America on or about 23 July 1943. 
In his interview with }'ajor Reed and during the examination ma.d,e by the 
board of officers, accused, in effect, used the following language, as 
allegeda "the United States of America is not a democracy and I, as a 
member of the negro race, have no interest in fighting 6r desire to 
fight". The language so used by accused was embodied in answers made by 
him, responsive to questions asked by superior officers, in the course 
of official interviews or examinations. lhlder the authority of 
CM 229062 (Bull. JAG, May 1943, p. 191) the conduct of accused in making 
these stateme~ts, under these oiroumstanoes, did not constitute a viola
tion of Article of War 96. 

5. The only offense whioh the record of trial sustains is that 
embodied in Speoifioation 1 of the Charge a refusal to submit to dental 
treatment. ,/1'he sentence imposed on accused, as approved, is dishonorable 
discharge, forfeiture of all pay and allowances due or to become due, 
and imprisonment for five years. Refusal to submit to dental treatment 
is akin to the offense of refusal to submit to medical treatment and that 
of refusal to submit to a surgical operation, in violation of Article of 
War 96. The Table of Maximum Punishments, Manual for Courts-Martial, 1928, 
paragraph 1040, imposes no limit on offenses of this nature. Nor is this 
offense closely related to any offense mentioned therein (CM 222462, 
Grusfosky). Article of War 96 provides that punishment thereunder is in 
the discretion of the court. The record of trial, therefore, is legally 
sufficient to sustain the sentence. 

The general court-martial which tried this acoused was appointed by 
a commanding general whose headquarters is within t..118 geographical limits 
of the First to Sixth Service Commands inclusive. The place of confine
ment of a general prisoner convicted by a court so appointed isa Eastern 
Branch, United States Disciplinary Barracks, Beekman, New York (war Dept.· 
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Circular 210, 1943). 

6. Accused is 23 years of age; He wu inducted at Fort George G. 
Meade, Maryland, 6 April 1942. There was no prior service. There was 
one previous conviction for absence without leave, for which accused 
was sentenced to forfeiture of $33 of his pay per month for six months, 
which sentence was approved. 

7. For the reasons stated, the Board of Review holds the record of 
trial legally sufficient to support the findings of guilty of the Charge 
and Specification 1 thereunder, legally insufficient to support the 
finding of guilty of Specification 2 of the Qiarge, and legally sufficient 
to support the sentence. · · 

(' { 

, Judge; Advocate. 
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1st Ind. 

1 8 NOV 1943War Department, J.A.G.O., - To the Commanding General, 
1'hird Air Force, Tampa, Florida. 

1. In the case of Private Albert V. 1bore (33179908), 5th Aviation 
Squadron, I concur in the holding of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty of the 
Charge and Specification 1 thereunder, and legally sufficient to support 
the sentence, but legally insufficient to support the finding of guilty 
of·Specification 2 of the Charge. I therefore recommend that the findin6 
of guilty of Specification 2 of the Charge be disapproved. In view of 
this action it would seem to.be appropriate to make some reasonable reduc
tion in the term of confinement. 

2. It is noted that the United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, has been designated as the place of confinement; 
Under the provisions of subparagraph 2a, paragraph VI. War Department 
Circular 210, 14 September 1943, the Eastern Branch of the United States 
Disciplinary Barre.oles, Beekman; New York, should be designated as the 
place of confinement. Upon compliance with.this indorsem.ent you will 
have authority to order the execution of the sentence. 

3. When copies of the pu~lished order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows a 

(CM 242014 ). 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 
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SPJGN 
CM 242076 2 S OCT 1943 

UNITED STATES ) SJ.N FRANCISCO PORT OF DBARXATION 

v. -~ Trial by G.c.11., convened at 

Captain HENRY D. LAMSON 
(0•223916), Transportation 
Corps. l 

Fort Mason, California, 8 
September 1943. Dismissal. 

OPINION ot the BOARD OF REVIElt' 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

--------~----------------
1. The record ot trial in the case ot the otticer named above has 

been examined b;r the Board ot Review and the Board ·submits this, ita 
ppinion, to The Judge !dvocato General. 

2. The accused was tried upqn the following Charges and Speoitiea
tions s 

CHARGE Is Violation ot the 61st Article ot War. . 

Specification: · In that Captain Hen17 D. Lamson, Transportation 
Corps, did, without proper leave, absent himselt from his 
place of dut:r. at San Francisco Port ot Embarkation, Fort 
Mason, California, troa about 26 June 1943, to about 25 
July 1943. . 

CHARGE II, Violation of' the 95th Article ot War. 

Speoitication ls (Finding ot not guilty). 

Speoitication 21 In that Captain Hen17 D. Lamson; Transportation 
Corps, while in possession ot .&.prllJ Jlay' and June 1943 tiles 
ot Troop Commander, u.s.s. 14unargo \l.P. 20), containing 
olassi!ied ailita.ry·documents marked •secret•, •contidential• 
and •Restricted•, did on or about 15 July' 1943, at San 
Francisco, Calitornia, wrongf'Ul.ly' tall and neglect to prop•' 
erl.y safeguard such llilitary intormation b7 placing the NIii 

in.the custody ot Gustav P. Glasenapp, a civilian not 
authorized to receive said clasaitied ail.ita.r,y intormation. 

He pleaded guilty to Charge I and its Specitioation, not guilty to Charge 
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II and its Speci!ics.tiona; was f'ound guilty of' Charge I and its Spacif'i~ 
cation, and of' Speoitication 2, Charge II; not guilty or Spocificntion l, 
Charge II; and, ot Ch&.rge II, not guilty but g..dlty of' a violation of' 
.lrticle of' War 96. Ha was sentenced to be dismisstd 'iihe service, to tor- · 
feit ill pay and allowances due and to hel:!ome due, and to oo confined at 
hard labor at such plaoe as the reviewing authority may- direct for ooe 
year. Ths reviewing authority approved the sentence but rsmit-l.ad the 
torf'eitu..~s and confinement aDd f'orH..l'ded the record ot t:i.-ial ·f'o-..· action 
under Article of' War 48. ' 

.3. Concerning the Specification, Charge I, to which the accused 
pleaded guilty, the evidence for the prosecution shows, by a duly certitied 
extract cow of' the Port of' Embarkation morning report for Jul.y- 1943, that 
on .3 July, the accusad was marked tro11 duty- to absent without- leave, 
effective 26 June; and, on 30 July, trom absent wit~t leave to sick in 
the station hospital, e.f.fective 26 July 1943, on which date he was appre
hendad, about noon, by- a captain from the Provost Marshal's o.ff'ioe, drinking 
beer in a saloon, wearing clothes dishevelled and spotted, and neediD.g a 
Bhan (:R. 7-9J Ex. l) • · . 

Concerning Speoi.fication 2, Charge II, the evidence tor the 
prot:1ecution sh01t's that 8 or 10 da;ya prior to Z1Jul71943,the accused 
handed two large envelopes to the bartender at a saloon which he had fre
quented during his absence without leave, requesting him to keep them until 
he - the accused --returned tor them. These envelopes remained in·the 
custody' ot the bartender until the Asaietant Port Provost Marshal discovered 
them there on Z1 July 194'3. One contained the accused's personal 201 .file, 
the other, certain classified in.formation. Thia latter f'ile was introdul)ed 
as an exhibit, but was not torwarded with the· record o.f trial. However, the 
evidence.indicates that documents which it contained were mark&d "Secret• 
and •confidential•, and that the envelope in which the7 were inclosed was 
aarked 110ttice tile, c.o. Troops,Honolulu trip". The documents themselves 
appeared to be official papers pertaining to the troop commander.' s duties 
aboard the veseel Munargo (R. 18-34). 

4. The evidence tor the detense, consisting solely- ot the accused's 
norn testimony, elicited alter he had stated in open court that he under• 
stood his rights as a witnesa and elected to take the stand, shows that he 
was commissioned a captain in the Transportation Corps, 4 .Tune 1942, and 
aesigned 1n April 1943, as troop commander aboard the u.s.s. Munargo, in 
which capacity he ma.de one trip to Honolulu and another to Caledonia and 
the Hebrides, returning to San Francisco. about 20 June 1943. On the 25th, 
he was succeeded as conmander ot troops aboard tlie Munargo b,- an ot.ficer 
who came aboard that morning, and to whOJ1 the accused stated, in turning 
over the tiles and property ot which he had been the cust~,. "Here are 
all your papers and everything here.• With reference to a receipt he 
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testified, 

•Did I get a receipt? No, sir, I never got no receipt. I 
never got no receipt on the tirst and the second ship. The 
ship I came over to San Francisco on, I was relieved there 
and I turned over everything to them just as it was.• 

As f'or the papers discovered in the bartender's custody, he took tor 
granted the7 were in the file on the ship, and did not realize, enn when 
he entrusted them to the bartender, that they bad inadvertently been brought 
ashore along with his personal ettects. Af'ter being relieved ae troop com
mander, he had le.ft the ship, taking along onl,- a suit bag and three uniforms. 
Later a sergeant brought the rest or his stuf't to the hotel. He did not 
check his personal papers on leaving the hotel, and thought that the,' - and 
nothing else • were in the envelopes which he lett with the bartender (R. 36, 
38-40, 42-48, 51-54). · 

His oooupation in private lite had been transport and import super• 
visor f'or the T.P.~Missouri Pacific Railroad, New Orleans. He had worked tor 
that railroad since 10 September 1916, and had served in the last war. He 
enlisted in the National Guard in 192'.3 or 1924, and 8 months later was com
missioned a second lieutenant in the Quartermaster Corps •. •I organized the 
State start Corps in liq or 1927" ,· he testitied. 

11I organized the Motor Transport Section, the tirst one they had 
. in the National Guard, as a matter of f'act, in the South. I went 
through the nood ot 1927, and I believe in my- record it shows I 
was one of the f'ive -- and tour ot those gentlemen are 'brigadier
generals now ••.that were mentioned tor spec1all;y good service. 11 

Bis record with the T.P.-M.P. Railroad is continuous trom 1916 to the present, 
and, he testified, "I can go back to my- job there tomorrow morning, sir.• 
(R. 37, 42). 

5. · The Specification, Charge I, alleges absence without leave from 
26 June to about 25 July' 1943. Supplementing the accused'• pl.ea ot guilty' 
the uncontradicted evidence establishes ever;r element of the offense as 
charged, in violation of Article ot War 61. 

6. Speo!tication 2, Charge II, alleges wrongful tailure and neglect 
to properly sateguard llilitar," information, by' ·placing tiles containing 
classified ailitar;r documents marked "Secret•, "Confidential• and 11Restricted• 
in the custody of a civilian not authorized to receive the military intorma• 
tion contained therein. 1'1hile the· contents ot the tile introduced as an 
exhibit do not appear in the record, the evidence conclus!vel7 identities 
them as classified documents marked "Secret", •Confidential11 and •Restricted•. 
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The accussd' a alleged ignoHllCe that tl:"'1e c'cccmnente ·were in the tile 
entx-...stod to the bartender constitutH :r;o de.ten.tie to tha charg9 oJ:' 
negligence in not properly' safeguarding them, ooea~e tho record el?.11:rly 
est.ablishes circumstances charging the aocueed with i,onatruc:rti:.-c - if' not 
actual - notice of' th& contents ot tht 1'11&. The ~·':.lgleet involv~d is 
patently prejudicial to good order and military diadpl1ne. 

7. The accused ia 5) :,ee.rs ot age. War Department reocrdfi ab.r1,1 
enlisted service trom 4 April 1917 to 15 ~ 1919, tsrminatf.id. ':-1 hono..·
able diecharge; commissioned servic3 in Qus.?"term9.Ster Corps Rea~rve, as 
second lieutentant trom ~ November 1925, and as first lieutenant :fro:.n V 
Septembar 1926, terminated by resigr'.a.tlo-.n 30 Ju.ly 1928; temporax·y appoint• 
ment 8i3 captain,Army' ot the United States, 21 May- 1942, llith entrance on 
active duty·4 June 1942. 

. s. 'rh& court was properly constituted. lfo errors injurio-:.:iBly 
a.ff'eeting the substantial rights ot th6 accused were committed dm-hi.g 
the trial. In the opinion ot the Board or Review the record ot trial i"i 
legal]Jr suff"ieient to support the tir.idings ot guil.t7 and the sente!l.ce and 
to WU'l"e.nt confirllation thereof. J. sentence of dismissal. is authorbed 
upon conviction of a violation ot Articles ot War 61 or 96. 

~t~. Judge Advoca.te. 

£~~ , Judge Advocate. 
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SPJGN 
CH 242:076 

1st Ind. 

'.'far Depa:r;unent, J.A.G.0.,1 NOV 1943 - To the Secretary of War. 

1. Herewith transmitted for the action. of the President are 
the record of trial and the opinion of the Board of neview in the 
case of Captain Henry D. Lamson (0-2Z3916), Transportation Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence as approved by the reviewing authority and legally suffi
cient to warrant confirmation thereof. I recomnend that the sen
tence of dismissal be confl:n:ied but suspended during the pleasure 
of the President. 

J. Inclosed are a draft of a letter for your signature, trans
mit.tine the record to the President for his action, and a form of 
Executive action designed to carl"'J into effect the foregoing recom
menc:ation, should such action meet vdth approval. 

T. H. Green, 
Brigadier General, U.S. Army, 

Acting The Judge Advocate General. 

J Incls. 
Incl 1 - Iteco rd of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of ':far. 
Incl 3 - Form of Executive 

action. 

(Sentence confirmed but execution suspended. G.C.M.O. 402, 22 09c 1943) 
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·;lA...'{ DEP..tJiTI,lEl'iT 
Arrrry Service Forces 

In the Office of The Judge Advocate General 
ifashington, D.C. (.391) 

SPJGK 
CM 242082 1- NOV 1943 

U N I T E D S T A T E S ) FIFTH AfilIORED DIVISION 
) 

v. Trial by G.C.1I•• convened at ~ Pine Cwn.p, New York, 9 September 
Second Lieutenant GEORGE ) 1943. Dismissal, total for
L. REID (0-1016699), ) feitures, and confinement for 
Infantry. ) three (3) years. 

OPINION of the BOA.HD OF REVIEW 
LYON, HILL and ANDRmfS, Judge Advocates. 

1. The record of trial in the case of the officer named above pas 
been examined by the Board of' Review and the Boa.rd submits this, its 
opinion, to The Judge Advocate ~neral. 

2_. 
tions a 

The accused was tried upon· the following _Charges and Specifica

CHARGE.Ia Violation of the 58th Article of Uar. 

Specification la In that 2nd Lt. George L. Heid, Company 11E11 , 

81st Armored Regiment, did, at Tennessee 1:raneuver Area 
on or about March 23, 1943 desert the service of the United 
States and did remain absent in desertion until he was 
apprehended at Los Angeles, California, on or about March 
28, 1943. 

Specification 2a In that 2nd Lt. George L. Reid, Company "E", 
81st Armored Regiment, did, at Burbank, California on or 
about April 3, 1943 desert the service of the United States 
and did remain absent in desertion until he was apprehended 
at Memphis, Tennessee. on or about 1Ia.y 1, 1943. 

CHARGE IIa Violation.of the 95th Article of War. 

Specification l& In that 2nd Lt. George L. Reid, Compariy "E", 
81st Armored Regiment, did, at Memphis, Te~ssee, wrongfully 
strike Technician Fourth Grade Roland Cama.ra, 438 C.A., Ca.mp 
Forrest, Tennessee, on the face and stomach with his hand. 

Specification 2a In that 2m Lt. George L. Reid, Company "E•, 
81st Armored Regiment, we.a at Memphis, Tennessee,_ on or about, 



{J92) 

~'£l¥ 1, 1943, in a publio place, to wit, Union Station, 
drunk e.nd disorderly, while in uniform. 

Specification 31 (Withdrawn by direction of appointing authority.) 

Specification 4t In that 2nd Lt.· George L. Reid, Company "E", 
81st Armored Regiment, did, on or about l!ay l, 1943, at 
2·,:emphis, Tenneasee, beg from Private Paul Memit, 689th 
Basic Flying Training School, Vfalnut Ridge, Arkansas, a 
person to the said Lt. Reid then unknown, the sum of one 
dollar ($1.00) the said Lt. Reid asking for, and intending 
to keep, the said money, as a common beggar. / 

Specification Sa In that 2nd Lt. George L. Reid, Company "E", 
81st Armored Regiment, did, on or about 1fay 1, 1943, at 
itiemphis, '.l'ennessee, beg from Private Jesse c. McCoy, a 
person to the said Lt. Reid then unknown, the sum of twenty
_five cents (25/), the said Lt. Reid asking for, a.nd intending 
to keep, the said ~.oney as a conmi.on beggar. 

11E11S'pecification 6: -rn that 2nd Lt. George L. Reid, Company , 

81st Armored Rogiment, did, on or.about 1!ay l, 1943, at . 
. I1~emphis, Tennessee, beg from Technician Fourth Gre..de Roland 
Camara, 438 C.A., Camp Forrest, Tennessee, a person to the 
said Lt. Reid then unknow-u, the sum of one dollar {$1.00) 
the said Lt. Reid asking for, and intending to keep, the said 
money, as a collll:lon beggar. 

Specification 7a In that 2nd Lt. George L. Reid, Company "E•, 
81st Armored Regiment, having been duly plaoed under arrest. 
by 1st Lt •. Veo K. Pearson, C.M.P., Assistant Provost 1.farshal, 
l.lemphis, Tennessee, did, at 2nd and Beale Streets, Memphis,· 
Tennessee, wilfully and feloniously, resist said arrest, by 
striking Corporal Harry P. Elstone, M.P., and by refusing to 
accompany the said Corporal Elstone to the City Police Station. 

Specification 81 In-that 2nd Lt. George L. Reid, Company •E•, 
81st Az,nored Regiment, did, at Los Angeles, California,.on 
or about 1arch 28, 1943, with intent to deceive 1st Lt. lfaloolm 
T. Powell, C.M.P., officially state to the said Lt. Powell, 
that "he and two other officers had brought replacements by 
troop train from Fort Knox to Desert Center, California," 
and that 11he was going to draw a partial payment from the Local 
Finance Offioer to secure funds for his return to Fort Knox 
and to pay his hotel billJ that "the other offioers had the 
orders" and that "he would not meet them again until arrival 
e.t Fort Knox, 11 or words to that effect, which statements were 
then and there known b;y the said Lt. Reid to be untrue. 
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Specification 9 a (Wi thdravm by direction of appoir.ting authority.) 

CHA.RGE IIIt . Violation of the 96th Article of '/far. 

Specification.l1In that 2nd Lt; George L. Reid, Company. 11E", 81st 
Armored Regiment, a prisoner lawfully in confinement, in the 
hands of milite.ry police, at ne:mphis, Tennessee, on or o.bout 
1111.y 1, 1943, did, at 1'.!e:mphis, Tennessee, on or about i1ay 1, 
1943, attempt to escape from such confine~ent. 

Specifications 3 and 9 of Charge II were wi thdravm by direction o:r the 
appointing authority (R.6). Accused pleaded not guilty to all the Charges 
and Specifications except Charge II e.nd Spscification 8 thereof. He 

. pleaded guilty to Charge II and guilty to Specification 8 thereof except 
the words "and that 'he vras goinr; to draw'", eto., through the ,rords 11 'until 
arrival at Fort Y~ox'"• of the excepted words, not guilty• 

•"'.s to Charge I, accused was found guilty e.s to Specification 2 thereof; 
and as to Specification 1 thereof not cuilty, but guilty of a violation of 
Article of 1fo.r 61. He was found g,uil ty of Specification 2, Char!;';e I, and 
not guilty of desertion, ·but guilty of absence vri thout leave under Specifi
cation 1, Charge I. He was found guilty of Charge II a.nd, Specifications 2 
and 5 thereof, and guilty of Charge III and Specification 1 thereof. He 
was found guilty of Specification I, Charge II, inserting the words "on 
or about 1 :,'.ay 1943 11 between the vrords "Tennessee 11 and lt.,vrongfully",. and 
guilty of the inserted ,vords. He was found ·guilty of Specifications 4 
and 6 of Charge II,· exc·eptine; in each case the words 11the sum of one 
dollar (01.00) 11 

, and.substituting therefor the words 1~a sum of :money11 
; of 

the excepted words, not guilty, and of the substituted words, guilty. He 
was found guiity of Specification 7, Charge II, except the word "striking11 

, 

substituting therefor the words "attempting to strike"; of the excepted 
ivord, not guilty, a.nd of the substituted words, guilty; and inserting the 
words "on or about 11.'.ay, 1943 11 be".:.-v.een the words "did11 a.nd "at"; of the 
inserted words, guilty. He was found guilty of Specification 8, Charge II, 
except the words, "and th.at 'he W?,S going to draw a partial payment ' 11 

, eto., 
through the words, . 11 'until arrival at Fort Y.nox'"; of the excepted words, 
not guilty~ 

No evidence of previous convictions was introduced. He was sentenced 
to dismissal, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for three years. The reviewing authori~ 
approved only so -much of the findings of guilty of Specification 2, Charge 
I, as involves a finding of guilty of absence without leave in violation of 
Article of War 61, approved the sentence, and forwarded the record ~f trial 
for action, under Article of War 48. 
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3. The evidence shows that accused belonged to Compar1Y E, 81st 
Armored Regiment (R.9,14). 

a. Specification 1, Charge I, and S~e_c:lfice..tion 8, _£h!l.,rge II. 
An extract copy of the morni!li; report oi' accused's company contained an 

· entry showing aooused from duty to absent without leave as of 1100 o•oiook 
23 March 1943 (Ex. A). Another extract oopy showed aooused from absent 
without leave to absent in confinement in the hands of the military au
thorities at Los Angeles, California., as_of 28 March 1943 (Ex. C). Al
though this 'entry constituted hearsay, it was beneficial to accused, 
since it showed a tennination of his wrongful absence, and therefore 
was competent in the absenoe of objectioj (CM 231469, hla.roellino). 

First Lieutenant Weldon W. Wilson, 81st Armored Regiment, wu in · 
command of Company E on or about 23 March 1943, at which time the compaey 
was at the Tennessee :Maneuver Area.. About 11 a.m., ·22 March, Lieutenant 
Wilson gave a.ocused pennission to go to Camp Forrest to take care of some 
personal affairs, accused having stated that he "had a ride•. Although 
Lieutenant Wilson did not mention a specific hour tor accused's return, 
he assu:ned that accused would be present for reveille the next morning -
especially since he had told accused that he was-to be on a certain 
detail at that time. It we.a only a 45-minute ride to Camp Forrest. On 
23 larch accused wa.s absent from reveille; a.nd·Lieutenant Wilson did not 
see him "at arv later time" (R.9,10). · 

On 28'1.nrch 1943, Captain l~lcolm T. Powell, Corps of Military Police, 
524th Military Police Batta.lion, Los Angeles, California, saw accused at 
the Biltmore Hotel, Los Angeles, at about 2300~ Captain Powell was on 
duty. Asked by Captain Powell to identify himself and to show authority . 
for his presence in Los Angeles, accused produced an "OCS" Special Privilege 
Pass from Fort Knox, Kentucky. Accused told Captain Powell that he and two 
other officers had brought a. trainload of replacements to Desert Center. 
A.ccu.sed was not in possession of the customary-orders for· such a trip, 
and stated that the other officers had the orders. Accused had the odor 
·or liquor on his breath, admitted having pa.rte.ken of some drinks, but was 
.not drunk (Exs. G, H). · 

E..• Specification 2, Charge I. By an order dated 3 April 1943, 
eme.na.tinG from the Ninth Service Command Military Police Station, Griffith 
Par~, Burbank, Ca.lif9rnia, aocused wa.s directed to proceed without guard, 
on or a.bout 3 April 1943, to his proper station, reporting without delay 
upon arrival to the commanding officer "thereat". The Travel Officer was 
directed to furnish the necessary travel and meal tickets, which were to 
be charged against accused. Tickets for ten meals were'to be supplied. 
The order was issued pursuant to a telegram from the Commanding General, 
5th .Armored Division, Camp Forrest~ Tennessee (Ex. E). A specific written 



----

(395) 

order was delivered t9 aocused, evidently on 3 April, direoting him to 
report to the oornmanding officer of his company at Ca..~p Forrest, Tennessee, 
without delay (Ex. F). The morning report of Company E,81st Armore4 
Regiment., submitted at Tennessee Maneuver Area, contains an entry show
ing accused from absent in confinement. in the hands of the military au
thorities at Burbank, California, to absent without leave as of 3 April 
1943 (Ex. A), and an entry showing accused from absent vrithout leave to 
absent in oonfinement in hands of the military authorities at Memphis, 
Tennessee., as of 1 i',;ay 1943 (:::::Xs. B,C). He was subsequently ro::noved to 
and confined in his company area (Ex. D). 

!Z,.• Remaining Specifications. The testimony with reference to the 
rena.ining Spacifications was entirely by deposition. Consequently; the 
witnesses were not in court to identify accused. 3owever, the issue of 
identity was not raised by the defense; in fact the identity of accused 
was admitted in the closi~ argument of the'defense counsel (R.32,33). 
-:.mer such circumstances, depositions of distant vri tncsses ''may in general 
be substituted for personal testimony" (iiinthrop, l.iili tary Law and Precedents., 
Gnd ed. rev• ., p. 352). 

Somo of the deponents ascertained accused's name throu~h an identifi-
cation oard and an order which was on hi_s person. 'Others were told his 
na."lle. Still others were not informed··as to his name. Rowever,it is ob
vious from the testimony as a whole that all the deponents were referring 
to accused. 

During the late evening of 30 April 1943 or the early morning of 1 
·1.lay 1943, in the Union Station, !::emphis, Tennessee, accused o.pproached 
ee.ch of the enlisted men nEllll.ed respectively in S.9ecifications 4,5, and 
6, Charge II, and asked them for money. They had not known him previously. 
In the case of 1;ccoy (Specification 5), he asked for a quarter. In the 
other t.vo cases, he did not name arry specific amount. He told ,Iemi t and 
Camara that he wanted the money to purchase transportation. None of the 
enlisted men gave him any money (Exs. I,O,T). 

A number of enlisted men, most cf whomwere·members of the Eilitary 
Police or the Navy Shore Patrol, testified concerning the condition and 
conduct of accused in and near the station. First Lieutenant Veo K. 
Pearson, Corps of l.:ili tary Police, Assistant Provost :.arshal, Eemphis, 
Tennessee, also testified on the subject (Specification 2, Charge II). 
The witnesses agreed that accused was drunk and that he was in uniforrr.. " 
Sis uniform needed pressing, and some of the witnesses considered his 
appearance untidy, while others did not. His breath s~elled of liquor., 
his speech was thick, his face was flushed, his eyes were bloodshot and 
glassy, and he vra.s unsteady on his feet. Accordini; to Ll.eutenant Pearson, 
he seemed .uncertain in his talk and actions and lacked· complete control 
of his faculties. He endeavored to persuade the Iciili tary Police to arrest 
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Camara because his papors were not; in order. but the IJil1tary Police 
found that Camara's papers were in order and they refus;;,d to arrest 
nim. Accused used profane and abusive lane;uage. He was insolent, 
sarcastic, and abusive to Lieutenant Pearson. refused to talce orders 
from him, and asserted-that he was not required to recognize superior 
rank. Ilfl cursed the military ;?Olice, oalled them "son of a. bitohes" 
several times, and threatened to have them· 11broken11 and confined to 
the i;uardhouse for laying hands on him (Exs. I, J,_Ir.N.o.P,Q,R,S,T). 

Before his arrest and after he had asked the three enlisted men for 
money, accused accompanied Camara across -the street~ After arguing with 
him, accused struck Camara with his fist in the stomach and on the chin, 
Camara having made no th~eats or attempts at resistance. The incident 
was in full view of a. number of people standing on the balcony of the 
railroad station (Exs. I,J,K,L,M.Q,S,T) (Specification 1, Charge II). 

Thereafter, accused was arrested by the lli.litary Police, placed in 
a. jeep under the orders of Lieutenant Pearson, and driven towards the 
city jail. At the corner of Beale and i'.ain Streets the car slowed down 
and accused jumped out and ran up Beale Street {Specification 1, Charge 
III). Corporal Harry P. Elstone, one of the I.Tilitary Police, ran after 
accused and caught up with him. Accused attepipted to strike Elst~ne 
(Specification 7, Charge II). F.lstone blocked t.he blow,. secured ·a, 
strangle hold on accused, and took him bacl- to the jeep (Exs. N,O,P,Q,R, 
S,T). , 

d. Evidence for the defense. 

1.x. Eilton Bradley Reid, uncle of accused, testified that 1:1.ooused 
came to his home on 28 llarch 1943 and stayed from about 8 a..m. to 11 e..m. 
He looked as thoubh he were getting over a 11bince" a.na.· said that he was 
"broke 11 and needed 'money to return to his organization· (Ex. U). 

1.h-. Erich J. Krug;er, J..ssista.nt I.'ana.ger, Biltmore Hotel, Los Angeles, 
California. testified that accused stayed at the hotel from 28 Karch to 
29 I.larch 1943, during which time his restaurant bill showed eight cock
tails. In Kruger's office he asked for credit. He appeared sober, and 
witness did not notice a.riy alcoholic odor about his person (i::x. V). 

Private HenrJ 1!:igliozzi, Company B, 46th Armored Regim<:mt, saw accused 
in Burbank on or about 29 Ea.rch 1943. Accused told witness that he was re
turning to his station in Tennessee under i:;uard. Later, witness saw ac
cused in the stockade under the influence of liquor (R.24,2S). 

Captain James A. Taylor, Hedi cal Corps, Station Hospital, Pine Camp, 
New York, was Chief of the :Jeuropsychiatric 3ervice of that hospital. He 
testified that accused was admitied to the hospital on 6 July 1943. On 
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9 July, witness ma.de a 11 certifice.te" aetting forth his findings concerning 
accused. The certificate, except for paragraph 1. 1ra.a admitted in evidence 
(R.28J Ex. W). Nothing has occurred since that time to cause witneu to 
a.lter his opinion. Witness considered accused •1egally sane•. Witness 
did not believe that a peraon could stay so druDk for four or tive de.ya 
as to be unable at any time to know the difference between right and 
wrong (R.:6-29 ). -

In the •certificate•• Captain Taylor foUJXl accused .•legally aB.lle• 
and responsible for his actions. but diagnosed his condition as •consti
tutional psychopathic 'state, uncluaified•~ and recommended that he be 
separated from the Army under Section VIII. AR. 616-360. a.a he was "not 
auited tor aervice• (Ex. W). 

J.ocuaed elected to.remain silent (R.30). 

4. The morning report entries am the testimoey of First Lieutena.nt 
Wilson and Captain Powell justify the oourt's finding of guilty of absence 
without lea.Te in connection with Specification 1, Charge I. 

With respect to Specification 2, Charge I. the proseo.ution proved· 
tha1. on or about 3 April 1943. accused received an order to return at 
once to hia station at Camp Forrest. Tenne11See. reporting to his camp~ 
coJllll8.llder upon arriva.l. The morning report of his campa.n;y, submitted 
at Termesaee ltl'alleuver Area. shows him absent without leave as qt 3 April 
1943 and no further entry appears until his confinement on l May. The 
entry of a'bsence without leave ·1a prims. facie evidence of that fa.ct. It 

. is true that entries 11obTiously not based on personal knowledge• are in
competent (liCM. 1928, .p.• 121). But the entry in question does not fall · 
within the proscribed category. Presumably the commanding officer of 

· accused'• company- knew whether he had arrived at his station aa ordered. 

The Specirioation a.lleg,s desertion at Burbank, California. Teohnioally. 
the absence without leave 1raa from the Tennessee Maneuver Area. the place 
at which accused wu required to report. In the opinion or the Board or 
Rerle1r. this variance is immaterial, aa it 3.s entirely clear to what unau
thorized absence the Specification relates. The entry of absenoe Yithout 
leave as of 3 April fails to take travel tim, into aocount~ However. the 
absenoe or aey further entry until 1 May proves prima f'acie that aooused 
did not report to his company. The variation of a few days in time ii 
not material, e,pecially in 'Vi8W' of the 11on or about• phra.ae in the Speci
fioation. In the opinion of the Board of' Renew. the e.bsenoe Yithout 
leave was proved. 
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There is no doubt whatever that accused was g_;'.til ty as cha.q;ed in 
Specifications l e.nd 2, Cha.rr;e II. :lis drunken conditio!'l was attested 
to by a. nu."Tlber oi' ·witnesses. Cruel treatment of soldiers, ii.:1.e. insulting 
or defamatory languabe toward a...,other offie<:,r, are listed a.monb the in
stances of conduct unbecominr; an officer o.nd a gentleman in :violation of 
Article of r:or 95 (;.,c>:, 1928, par. 151). Accused's Uilprovoked. ai::sault on 
Camara, his abusive insubordination toward Licutcr:..:mt, Fearson, and his 
obstreperous and insul tin!; conduct toward the :.::i.lit1;.ry Police, bring his 
conduct within that Article of ~-fo..r. .Although apparently :rnrr,e of his ac
tions took place outside the station, rather than in the station as a~leged, 
the variance in place is imr.iaterial (Cl.f 235530, Robbins). 

It was proved without contradiction that accused asked for money 
from three enlisted men, as found by the court in connectiou vrith Speci
fications 4,5, and 6, Charge II. The Specifications use the word "beg". 
In its general sense, the W?rd 11beg" ir.cl udes asking for s·omethine; as 
a favor (10 c. J.S. 233), and consequently the proof stlst2.ins tha·t alle
gation. The Specifications allege an asking for the money "as a common 
beggar". A beggar is one "who r.nb,s it his business to ask alrr.s 11 (5 :·fords 
and Phrases 276 ). Tu:.der this definition, accused was not a "cornnon beeg;ar"• 
but the words may be treated as imma.terio.l surplusabe aw! the fin.dines of 
guilty of the Spacifications upheld. Ffal',ever. considering the condition 
of accused and the surrounding circumstances, the Board of Review is of 
the opinion that the three acts of solicitation fall short of the repre
hensible conduct essential to a violation of Article of '.ifo.r 95 and e.re 
violative of Article of "ffar 96 only. 

Specification 7. Chari;e II,was so clearly proved as to make further 
comment unnecessary. The finding of guilty of Specificati,on 8, with 
exceptions, coincided with accused's plea, and in adC:ition the evide~ce 
proved !us guilt. 

Specification l, Chari;e III, alleges that accused was a prisoner law
fully in confinement in the hands of the Pilitary Police and that he at
tem:_:>ted to escape from such confinement. Accused was h.vrfully in the 
ct:stody of fae Military Police (A.W. 68), and his attempt to escape there
from v,as prejudicial to good order and military discipline under Article 
of 'ifo.r 96 • 

5. Various ·points of lavr require comr.J.ent. 

~· With reference to Specification l, Charge I, Captain PO'.Vell 
testified by deposition that accused admitted being absent without leave. 
This ~·ra.s ih the· nature of a .confession and should not have been admitted 
in evidence in the absence of affirmative proof that accused was properly 
advised of his rights (CM 234561, Helson). However, the error was not · 
prcj~dicial, since the prosecution's other evidence was "com?ellinG" 
(CM 206090, Koehler). · 
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b. As noted, the Speoificatioru:i of Charge I alleged desertion, a 
capital offense at the present time. In general, depositions on the 
part ·of the prosecution a.re inadmissible in capital oases (A.W.25). 
But they may be introduced to prove non-capital offenses although accused 
is on trial also for one or ~ore oapital offenses (Bull. JAG, Oct. 1942, 
seo. 382, P• 269). If any of the evidence contained in such depositions 
bears directly or indirectly on the capital offense, the coi.=rt should be 
instructed not to consider it as to that offense (Ibid.). Although the 
depositions in the present case were used mainly to prove non-capital 
offenses, some of them bore indirectly on the capital offenses. The re
quired instruction was not given to the court. ~fowever, in the case of 
Specification 1, -the finding was guilty of absence without leave, a.nd 
the reviewin~ authority reduced Specification·2 to that offense. Con
s.equently, accused vras not prejudiced•. 

c. In Specifications 1 and 7, Charbe II, no date was alleged. !Io 
objection was made by the defense, and the evidence disclo3cd the date. 
In its findin~s, the court inserted the proper date. Under the circum
stances the omission of the date did not prejudice accused (CJ{ 228527, 
~). 

6. Confinement is not authorized for violation of Article of War 95 
(CM 236430, Jenkins). Nor is it authorized for a finding of guilty of a 
lesser inoluded offense in violation of Artiole of ;far 96 where an offense 
in violation of Article of Viar 95 ha.s been oharged (CM 232592, La.w). AJJ 
a result, oonfinement in the present oase was authorized for Charges I 
and III only. 

7. Yfar Department records show that accused is 24 years old. He 
is a graduate·ef junior high school and attended high school for one and 
one-half years, but did not graduate. He served as an enlisted :man from 

· · 5 December 1941 until 6 :tla.rch 1943, ·when, upon graduation from the Armored 
Force Officer Candidate School, Fort Knox, Kentucky, he was appointed a 
second lieutenant, Army of the United States. In reconnnending him for 
Officer Candidate School, his commanding officer stated that his character 
was excellent and that he possessed the necessary qualifications for a 
commission. 

8. The court was legally constituted and ha.d jurisdiction of the 
person and subject ~.atter. Except as noted, no errors injuriously affect
ing the substantial rights of the accused were committed durini the trial. 
In the _opinion of the Board of Review- the record of trial is legally 
sufficient to support only so muoh of the findings of guilty of Specifica
tions 4,5, and 6, Charge II, as involves findings of guilty'of those 
Specifications in violation of Article of War 96, legally sufficient to 
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support the remaining findin6s, e.nd legally sufficient to support the 
sentence and to warrant confirr...o.t ion thereof. Dismissal is mandatory 
tm.der Article of ·,ie.r 95 ond a.uthorized under Articles of "•'ia.r 61 tllld 
96. 

Jud[:;e Advocate. 

Judge 1..dvoce.te. 
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1st Ind. 

War Department, J.A.G.o. • 1 2 NOV 1943 - To the Secretary of Wa.r. 

1. Herewith transmitted £or the action of the President a.re the 
record of trial and the opinion of the Boa.rd of Review in the case of 
Second Lieutenant George L. Reid (0-1016699), Infantry. 

2. I concur in the opinion of the Boa.rd of Review t.ha.t the record 
of trial is legally autficient to .support only so much of the findings 
of guilty of Specifications 4,5. ands. Charge II, a~ involves findings 
of guilty of those Specifications in violation ot Article ot War 96, 
legally sufficient to support the remaining findings, a.nd legally suf
ficient to support the sentence and to warrant confirmation thereof. 
I recommend tha. t the sentence be con.firmed but that the period of con
finement be reduced to one yea.rJ that the sentence a.a thWI modified be 
carried into exeoutionJ and that the Ea.stern Branch. United Sta.tea Dis
ciplinary Barracks, Beekman, Ne~ York, be desig:nated a.a the _place ot con-
finement. · 

3. Inclosed are a dra.f't of a. letter for your signature transmitting 
the record to the President for his a.ction and a form of Executive action 
designed to carry into effect the reoolll!lendation hereinabove made, should 
such action meet with approval~ 

!. H. Green, 
Briga.dier General, u.s~ Arrrr:,, 

· 3 Inola. Acting The Judge Advocate Genera.l. 
Inol.1-Record of tria.1. 
Incl.2-Dra.~ of let. tor 

sig. Seo. of War. 
Incl.3-Fcrm of Ex. action. 

(Findings disapproved in part in accordance with recommendation 
of The Judge Advocate General. Sentence confinned but confinement 
reduced to one year. o.c.M.O. 25, 13 Jan 1944) 

...... 

.."' I • .. 

.,C 

.... I 
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