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(1)W.AR DEPART.MmT 
Army Service Forces 

In the Office ot Tbe Judge Advocate General 
Washington, D.c. 

SPJGN 
Cll 238970 

9 SEP 1943 

UNITED STATES 	 ) SAN FIWroISCO PORT OF EllBARIW70N 
) 

v. 	 ) Trial by' o.c.:u., conTened at 
) Fort }lason, Califoi-nia, 22 

Second Ltwtenant JENNINGS ) Jul3' 1943. - Di.snissal. 
D. HENDLEI (0-1.315826), Company- ) 
B, 486th Port Battalion, Trans- ) 
portatl.on Corps. ) 

OPINION of the BOARD OF REVIEW 
CRESSON., LIPSOO!l3 and SLEEPffl., Judge Advocates 

1. The record of trial in the case of' the ot.ficer named above 
has been ax.am:1.ned by' the Board of Review., and the Board submits this, 
its op1.nion.,. to '!be Judge Advocate General. 

2. The accused waa tried upon the i'ollowiilg Charges and Spam.!i 
cations: 

CHARGE I: Violat1.on of the 93rd Article o:t War. · 

Specilication: In that Second Lieutenant Jennings D. 

HElldlq, Company- B., 486th Port Battalion, did, 

at Camp John T. Knight, Qakland., California, on 

or about Jucy- S., 1943., with intent to do him 

bodily harm, commit an assault upon Printe Yoae 

Robinson, by willfllll3' and feloniously atrik:1Jlg 

the said Private Mose Robinson in the lace 111th 

his fist. · 
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CHARGE II: Viola.ti.on of the 95th .Article of War. 

Specification: In that Second Lieutenant Jennings D. 

Hendley, Company B, 486th Port Battalion, did, 

at Camp John T. Knight., Oakland, California., on 

or about July S., 1943, conduct himself' in a manner 

unbecoming an of".ficer and a gentleman by commiY,.ng 

an assault upon Private Mose Robinson. 


lie pleaded not guilty to and was f"ound guilty of all Charges and Specifi 
cations. He was sentenced to be disnissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial for action 
under Article of War 48. 

·3. The evidence for the prosecution smws by the testimony of 

four enlisted men, including one sergeant;, that shortly before eight 

o 1 clock on the morning of S July 1943, the accused was in charge ot 

a 1r0rk detail of Erll:isted men, marching at attention 1n columns of twos, 

toward their duty assignm~t at the docks. As they approached a ramp 

leading donn to a highway and railroad crossing, the accused told 

Private Mose Robinson to quit talking 1n the ranks and to get in step. 

A few mimltes later, near the foot ot the ramp, Private Robinson spoke 

to Sergeant Richard A. Merriman., whereupon the accused told Robinson to 

keep his mouth shut, that he ought to kick bim, suiting the action tp 

the word by applying the flat part of his shoe to the seat of Robinson's 

pants. Then, se1z1.:og Robinson by the collar, the accused jerked him out 

o! the ranks, 'With the rE1118rlc, "You black son of a bitch., you are not 

goi~ to act right anyway". While the column marched on., ~ accused 

struck Robinson's face three times, 'With his bare :f'ist,; attar Tdlich he 

put on his gloves and again struck the man's face., this time with bis 

gloved fist, two or three times. Robinson, .flinching, and trying to 

dodge the blows, inquired of the accused "wey- did he bit him, sir, he 

hadn't done aeything"• Two llitnesses observed blood on Robinson's face,; 

another, a knot on his cheek bone (R. 9-18, 20-26, 29-41). 


Harry Comroe, a civilian patrolman., on duty below the ramp,· 

heard some loud talking as the column came down•. Then he saw the accused 

seize "the colored boy" by the collar., draw him up close, and strike 

11ld.th his fist in towards his stomach". When the accused said nI have 

told you about that before"., the colored boy answered, "yes, sir". Then 

they worked on across the road. In the meantime the accused again grabbed 

Robin.son by the collar, and struck him sanewhere about the face. Comroe 

testified further that: 


"* * * there was quite a lot of hollering going 
on by a colored civilian that went by that I \ras 
neglecting my duty in not putting them under ar
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rest, so then I intercepted the officer and asked 
him to tell the colored boy to go to one side, I 
w:>uld like to speak to him, am I asked him in a 
kindly -.ay not to do it, that he wuld very likely 
create racial trouble~" 

* * * "* * * 1I have handled these·niggers before, 1 he 
says,*** 1I know l'lhat I am doing••. 

* * * nr thought there would be trcuble and I called 
our company quarters am had them call .for the 
Provi,st Marshall,. n · 

When he observed them, the accused and Robinson ware "kind o!" behind 
the detail. According to Comroa' s testimony on cross-examination, he 

"didn't know really at the time whether this 
· colored sold:!.er and the officer were attached 
to this unit that bad crossed the street be
cauH they seemed to lagged behind during the 
argument that took place" (R. 45-49} • 

4. The def'enae did not introduce any witnesses except the ac;.. 
cused, Tiho after being ~ advised o.f his rights, testif'ied under 
oath. Ha stated he was tw-enty-three years or age, born in Marion, 
North Carolina, was married and had two children. Ha had been an 
enlisted man .from 5 :May 1939, until he was commissioned in the 
Infantry, 26 March 1943, upon graduation from Officers• Candidate 
School. He bad been at Camp Stoneman about two weeks, doing various 
military duties. Private :Mose Robinson was a member of hie company-, 
and he bad had difficulty with him a few ti.mes before, tor sldpping 
detail, and .for sleeping once when be bad been put to cleaning about 
t'\\Q hundred rifies, as oompa.ey punishment. Oh 5 J~, the accused's 
assignment as duty Qf'!icer was to teke his detai.l to the port. Private 
RobinsOn was hollering as they passed headquarters, when he was supposed 
to be at. attention; so the accu.aed reprimarxied him. Robinson tumed 
aro~ in ranks and started talking, whereupon the accused ordered him. 
out o.f the ranks. Robinson stepped out to the side., and the rest of 
the complny mowd torward. The accused told Robinson he "was about 
fed up 'Id.th him, I couldn't take much more" am ordered him to report 
to the dock. Robinson said he was going back, that he had been treated 
like a dog, ~ the accused "lost all patience and judgment and grabbed 
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. him around the collar and slapped him arolmi the !ace", once wi. th bis 
bare hand. The accused took his glove out o! his pocket, put i:t on, 
again grabbed Robinson by the neck, and "shook him like a dog";. but 
still Robinson refused to report bac'k to the ship, so they went back 
to the company together, to interview the. company commander. The ac
cused asserted that he never hit Robinson, but slapped him lid.th a bare 
hand after having him pulled out o! ranlcs. He would not exac~ sq 
that he kicked Robinson; be hit him on the leg with the side o:£ his shoe, 
when he told him to pick up bis step (R. 5D-63). 

5. ~ The Speci.f'ication, Charge I, alleges an assault lr.1.th intent to 

do bodily harm, upon Private Robinson, by w.il.lfully am. felon:l:ous]J 

striking him in the face wi. th his fist. "An assault 1d. th intent to do 

bodi]J ha.nn is a feloey- only llhen committed with a dangerous weapon, 

instrument, or other thing, and a fist does not fall w:I.thin this class 

lfithin the meaning of the statute" (par. 451 (7), p. 312, Dig. Ops. 


· JAD, 1912-1940). The Specification does not allege nor does the evidence 
establish any acts by' the accused which would warrant· the legal ini'erence 
that, beyom. a reasonable doubt,· he intended to do bodily harm. Assault 
and battery are shown (CM 229366, ~. In the opinion of the Board, 
the evidence is legal.JJ insufficient to sustain the conviction ot felonious 
assault in violation of .Article of War 93, but legally su.:t'.t.i.cient to sup
port a finding of guilty of the lesser included o.t'fense of assault and 
battery in violation of Article of War 96. v 

. 6. The Specification, Charge II, alleges that the accused conducted 
himsel.C in a manner unbecoming an officer and a gentlt:man by committing 
an assault upon Private Robinson. · 

, 

"An officer has no right to punish, by assault, any 
offense or dereliction of duty on the i:art of an en
listed man. Such action constitutes an of.tense against 
military lmr, and charges may be preferred against the 
of.f'icer under either A.W. 95 or A.W. 96. 250.4 Sept• .3, 
1918" (par. 45.3 (.3), P• 341, Dig. Ops. JAG. 1912-1940). 

The Board considers the evidence legally sutticient to sustain the 
_findings of guilty of the Specification, Charge II, in violation of 
~cle of War 95. 

7. The defense moved to strike Charge I and its Spedfication on 
grounds of redundancy "as included in the m:>re serious ebarge of violation 

-4

http:legal.JJ


{5) 


of' the 95th Article of warn, and double jeopardy, asserting that the 
accused could not "be tried for any other offense if either offense 
is necessarilJr included in the other•. The purp:,se of the motion 
was announced as bsl..ng "to avoid trial on t,ro charges imolving 
identicallJr the same set of facts•. The Judge Advocate General 
has held there is no inconsi.ste~cy in the findings of guilty, upon 
identical Specifications, under both Article of War 95 and another 
appropriate Article., where the proof supports conviction under each 
{CM 230222 (1943)). The motion was properly- overl'Uled~ ' 

a. The accused is 23 yea~s of age. War Department records show 
he enlisted 5 Mq 1939, far three years., and his period of service was 
extended to duration, plus six months. He graduated from Officers' 
Candidate School, Fort Benning, Georgia, on 26 March 1943., was honorably 
discharged and commissioned second lieutenant., A.u.s•., on that date. 

9. The court was legallJr constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review., the record oft rial 
is legally sufficient to support the findings of guilty- as to Charge I 
for a vioJation of Article of War 96 and of 1ts Specification., except 
the words 11and feloniously"., am the .findings of guilty of Charge n., 
and its Specification., legally sufficient to support the sentence and 
to warrant confirmation thereof. A sentence of dismissal is authorized 
upon a conviction of Article of War 96 and is mandatory upon a con
viction or Article of War 95. 

{2h.,e. f.~ Judge Ad>ocate • 

.~4r, Judge Advocate, 
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SPJGN 
CM 238970 

1st Ind • 

.War Department, J.A.G.o., - To the Secretary- or War.11 s.EP 1343 

1. Herewith transmitted for the action of the President are 

the record of trial and the opinion of the Board of Review in the 

case of Secom Lieutenant Jennings D. Hendley (0-1315826), Co:mpacy 


.. B, 486th Port Battalion, Transportation Corps. 

2. I concur in the opinion or the Board of Review that the re
cord of trial is legally su.fficient to support the findings of guilty 
or Charge I and the Specification thereunder, excepting the words 11and 
feloniously", in violation of Article of War 96, legally sufficient 
to support the findings of guilty of Charge II and its Specification, 
legally sufficient to support the sentence and to warrant confirmation 
thereof. I recommend that the ·sentence of dismissal be conf'irmed and 
carried into execution. 

3. Inclosed are a dra.t't of a letter for your signature, trans
mitting the record to th~ President for his action, and a form of 
Executive action designed to carry into effect the .foregoing recom- · 
mendati.on should such action meet 'With your approval.. 

}eyron C. Cramer, 

Major General, 


The Judge Advocate General. 


3 Incls. 

Incl 1 - Record of',trial. 

Incl 2 - Dt't. of.ltr. for 


sig. Sec. or War. 

Incl 3 - Fo:nn or Executive 


(Findings disapproved in part in accordance with recommendation 
of The Judge Advocate General. Sent.ence confirmed. 
G.C.M.O. 309, 14 Oct 1943) 
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WAR DEPARTMENT 

Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D.c. 	 (?) 

2 3 SEP 1943 . SPJGH 
CY 2,38972 

UNITED STATES 	 } FOURTH DISTRICT, ARYY ilR FORCES 
} TECHNICAL TRUNING COMMAND 

v. 	 ) 
} Trial by G.C.M., convened at 

Private HAROLD B. LOWRY } Basic Training Center No. S, 
(39.3314)6}., J:nq Air ) Kearns, Utah., 28 am 29 Jul¥ 
Forces Unassigned, 1943. Diahonorable dis

, .lttached ))rd Training ~ charge and confinement tor 
Squadron, S09th Training ) twenty ·(20} ;years. 
Group. ) Penitentiary. ____,___ 

HOLDING by the BOARD· OF REVDlf 
HILL, DRIVER and LOTTERHCS., Judge Advocates 

l. The Board of Review has examined the record ot trial in the 
case. of the soldier named aboTe. 

2. '!he accused waa tried upon the following Charge and Specifi 
cation: 

CHARGEa Violation of the 93rd .lrticle of war. 

Specification: In that Private Harold B. LOW17, Anf3 ilr 
Forces Unassigned, .lttached 33rd Training Squadron, 
S09th·Training Group, did, at Salt Lake Cit;y, Utah, on 
or about 20 July' 1943, with intent to commit murder, 
commit an aaaault upon Mrs. Elinore McLeod by will 
fully' and felonious)Jr strild.ng her with his hands and 
fists, and by choking her with his hands. 

He pleaded not guilty to and•• found guilty ot the Charge ·and Speci
fication. He was sentenced to be diahonorably discharged the service, 
to forfeit all pq and allowances due or to become due and to be con-· 
fined 1.t hard labor tor twenty yean. ihe reviewing authorit1 approved 
the sentence, designated the United States Penitentiary, IeaYeuworth, 
Kansas, ae the place ot confinement and fc:rwa.rded th& re!cord o£ trial 
tor action under Article ot War Soi• . 

3. '!he evidence !or the prosecution shows that at about laOO a.m. 
on. 20 J~ 1943 Mrs. Elanor McLeod, who was visiting her mother, was in 
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the latter's one-room apartment on the second noor of an apartment 
buil~. Mrs. McLeod was alone in the room., was preparing to retire 
and was dressed in a housecoat•., A studio couch had been pulled out 
ready to make up. It was very warm and the door was open. After 
looking at the naae plate on an adjacent apartment., accused stuck his 
head in the door and asked Mrs. McLeod if she knew anyone by the name 
or Jackson. She replied that she had not heard of them and when she 
asked their apartment number he first said 1120 somethingfl and then 206 
which was the number of the apartment of Mrs. McLeod's mother. Ac
cused said he was sorry for bothering Mrs. McLeod., stepped just inside 
the door and when she asked him to leave replied that he would do so 
but made no move to go. When she turned to him and asked him to 
11please leave11 he came at her and puslied or knocked her onto the couch. 
The thought came to her that she needed help and she screamed. He . 
started choking and hittine her. She did not remember exactly what 
happened but knew he was hitting her as she looked at him once and saw 
hi8 fist coming down. Both of her eyes were "black" atter the beating. 
Accused hit her in the mouth so hard that if it had not been for a brace 
on her teeth she would have lost three or four of them. So far as she 
knew he made no threats .as to what he intended to do. Arter he had hit 
her several tims he looked at her and said "now., you are going to be 
quiet•. She did not recall hearing him sq •one more scream and it 
will be your last•. She vague'.cy remembered seeing Mr. Stork in the 
door and knew that she went down the tire escape although she could not 
see very well. She was taken to the Emergency Hospital and from there 
to "St. Ma.rks11 • When she 1'1rst saw accused he did not seem to be drunk 
but &tter he came into the room she thought that he was or that he had 
had something to drink. She could not 1ay that he was very drunk as she 
did not "know enough about it11 • At the time o1' the assault upon her, · 
Mrs. McLeod was expecting' a baby in four and one-half months (R. 7-14). 

Mr. John Martin Stork lived in apartment number 2~ which was 
separated by only one intervening apartment 1'rom the room occupied by 
Mrs. McLeod's mother. He was in bed when shortly after midnight on 20 
July., he heard a scream. He got out of bed, put on his shirt and 
trousers and went 01,1t into the hallway. He heard someone gasp for air 
and heard accused say "and it I hear one more scream, that will be 
your last one". Upon looking into the room Mr. Stork saw accused on top 
01' Mrs. McLeod choking her with one hand. He could not see the other 
hand 01' accused. Mrs.· McLeod's face "was blood all over" - there was not 
a white spot on it and he did not even recognize her. Accused got up, 
came toward Stork, and upon meeting Stork in the center 01' the 
room tried to push him away and get to the door. Stork grappled with 
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accused, moved him out into the hallway and held hill although 
accused made every effort to get away. Accused said III am going 
to kill you too" and tried to drag Stark into the bathroom. 
Stork threw accused to the floor and although he kicked an:i struggled 
and "both hit each other", held him until the arrival of the "Ml>'•"• 
Accused struggled with the "MP 1s 11 and llhen Stork got up, kicked at 
him. There waa no whiskey odor but a "smell of beer" on the breath of 
accused. Sto:ric was certain that accused was not drunk (R. lS-20). 

In response to a call which they received at about 12:SO a.m. 
Corporals A. L. Fortune and Daniel v. Hustead, Corps ot Military Police, 
went to the apartment house where the assault upon Mrs. McLeod occurred. 
and found Ml'• Stork holding accused on the noor of the hallwq. The,y 
pulled Stork oft-am raised accused to bis feet. Accused kicked at 
Stork, called him some "very vulgar names" a:rxi said that if he could 
get his hands on Stork he would kill him. It was necessary for the 
military policemen to throw accused to the floor again to keep him quiet. 
He quieted down "ph;ysicalzy-11 but continued ravill'! "llith words11 • After 
accused had been placed in the "recon11 car to be taken to the Police 
Station, Corporal Fortune heard him remark, "Go ahead and shoot me, any 
old bullets good enough for me. The sooner the better. I am coming 
back and get everyooe of these". According to the testimony of Fortune 
accused also stated that he had served four years 1n San Quentin, the 
A.rnr:, 110uld not let him enlist, and 11He was going to kill some of them•. 
When Fortune asked accused if he thought he could "get away with beating 
up a pregnant woman", accused replied that 1'hen he beat his 11:i.fe she 
lost her baby- and he did not care about any other woman. Fortune saw 
Mrs. McLeod in the apartment of the landlord 1n the base~nt. Her lips 
looked as if they were cut, there were sma,11 scratches and finger nail 
marks on her throat, blood was coming from her mouth, her clothes were 
torn and blooey and she had "a nose bleed". When accused was on the 
noor and Fortune was "down over him" there was a faint odor of beer 
but "no alcohol smell". Fortune thought that although accused was not 
drunk on liquor he did not act normal 11or human" but like a "'Wild or 
crazy man". Corporal Hustead was of the opinion that accused was 
sober (R. 22-35). 

4. For the defense First Lieutenant Owen Clark, Medical Corps, 
testified that he had examined accused shortly be.fore the trial and from 
talking with him had received a "complete picture" of his past life. He 
classified accused as a constitutional psychopath. A paranoid personality 
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would come under that classification. When under the influence o!. 
liquor accused would have a morose, depressed .f'eeling or a feeling 
that he had been treated badly and..would not shaw the judgment or 
emotional stability o£ a normal person. Under such circumstances he 
would have a tendency to become violent without knowing •how far he 
was going with that violence" and might strike at aey-one without any 
reason. That type of individual feels that he has been persecuted 
and has a desire to get even with someone. I~ the case o! accused, 
alcoholic sti.nnllation tends to bring 011t these tendencies which he 
keeps generally under control when not intoxicated (R • .36-39). 

On cross-examination Lieutenant Clark stated that he was 
familiar with the test as to whether or not a person is legally sane 
namely the ability to distinguish between right and wrong, and that, 
in his opinion., accused was l~ally sane (R. 41). 

Accused testified that he was twenty-seven years old on 14 
June 1943 and that he had married two months pt'ior to his induction. 
His father died when he was five years old and accused received only a 
grammar school education. His last job had been in the shipyards in 
•Portland" where he worked as a chipper and corker. The first time he 
was in trouble was ,men· he was nine years old. He was sent to a board
ing school but did not like the food and ran away the next day•. His , 
mother was sick in bed at that time. From then on accused had a "pretty 
tough time11 • He "busted something"., was locked up in a disciplinary 
school, "played hooky" and was sent to a detention home where he was 
confined f'our different ti.mes. He and another boy got into trouble and 
accused was sent to a training school. He "broke away" from there and 
later on, when he was frurteen, started drinking aIXi ns drunk most of 
the time. en one occasion when he was locked up in a police station 
"they-" kicked him on the 11tail bone" and he could not sit down for a 
week. He was kept 1n solitary confinement until he recovered, and was 
sent to a training school. Every time he walked down the street he · 
would be arrested. When he was twenty years old he went to San Quentin 
where he was confined f'or almost four years. "While there "they11 would 
beat him until he could not walk up to bed. If he did ~ng wrong 
"they" would st_and him up and if he "turned an eye" would beat him with 
the butt of' a gun. He spent much of' his time in San Quentin in soli• 
tary confinement on a fare of bread and water aice a day, "sometimes 
not then•. When he got out., as he wanted to make up to his mother and · 
go straight, he tried to get ,a job but could not get one. He tried to 
join the Anny but when it was discovered that he had been convicted of 
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a felony he was rejected. He was arrested JUst because he had been 
in trooble before. Every time anything went wrong in town accused 
would be picked up and held for investigation for three or four days. 
When he .t'inal.ly got a good job and was getting sixty to eighty dollars 
a week he got married. He told his wile about himself and she said 
that she understood "as long as I wouldn't do anything else•. When he 
received his l-A classification he tried to join the "CB•s• but did 
not succeed because •they 1'00.nd out" about his conviction. At the 
Induction Center the inductees were permitted a choice of the Arrrr:/,
Navy or Marines but accused was not given a •choice of aeything•, am 
came into the A.nrry. He did not think anyone liked •this camp, very 
well"• He became depressed, knew something was going to happen and 
went to aee the Chaplain •so I could have rq wife" and keep out ot 
trouble. He was referred to "Major Runk" but after waiting three or 
four days without hearing aeything, became more depressed, got drunk 
•and this is the result" (R. 42-45). · 

Accused further testified that he did not kn°" and had never 
before seen Mrs. :McLeod. He had no intention of doing aeything to her. 
He did not remember being in "that house•. On the night of the usault 
on- her, he had gene to town on pass. He drank six or eight bottles of 
beer, then went to a liquor store where he purchased~ pint of whiskey 
am drank all of it •excepl; a couple of dnnlca•. He left the liquor 
store jw,t before it closed and went to the Overseas Club but did not 
remember where he went from there. He had no recollection o1' &r\Ything 
that happened thereafter that nig}lt (R. 4$-46). 

$. The evidence shows that shortly after midnight accused came 
to the open door of a second floor apart.ment and inquired of Mrs. :McLeod, 
who was alone in the room, how he could find someone by the name of 
Jackson. After a short conversaticn she asked him to leave. He pushed 
or knocked her on to a studio couch and when she screamed, choked her 
and hit her in the face ld.th his fists. According to her testimony, 
atter hitting her several times he said 11now, you are going to be quiet". 
Mr. Stork, wlx> was in a nearby apartment, heard accused say, •it I hear 
one more scream, that 'Will be your last one11 • When Stork came to the 
door of the room accused was on top· of Mrs. McLeod and was choking her 
with one. hand. Her face was covered with blood. Accused got up and 
came toward Stork who grappled with him and they struggled and wrestled 
out into the hallway. Accused after making every effort to get away 
without success, said to Stork, •I am going to kill you too•. Stork 
threw accused to the floor and held him until the llilltary Police arrived 
and took him into custocy. When Mr. Stork entered the room and accused 
released her, Mrs. :McLeod got up from the couch and went down the fire 
escape. Both of her eyes were blackened, there were scratches on her 
throat, her lip was cut, and her nose and mouth were bleedil'lg. 

-s
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The Specification of the Charge aller,es that accused assaulted 
Mrs. McLeod with intent to conunit murder. The offense charged is, 
in effect, an attempt to murder. One of its essential elements is a spe
cific intent to murder which must concur with the assault (MCU, 1928, 
par. 149,!). Such an intent is to be inferred from the situation of 
the parties, their acts and declarations, the nature and extent of the 
violence and the object to be accomplished (4 Am. Jur. 142) • 

. In the present case it is not the function of the Board of Review 
to weigh the evidence or determine controverted questions of fact (AW 50-}) 
but since the findings of guilty, in so far as the element of intent to 
murder is concerned, rest upon an inference of fact it is the duty of the 
Board to determine whether there is in the evidence a reasonable basis 
for that inference (CM 212505, ,1'ipton; CM 2288.31, Wiggins). 

Considered as a whole the circumstances do not show that accused 
intended to kill If.rs. McLeod or attempted to murder her. She was a 
stranger to him and he could have had no motive to kill her when he 
came to the door of the room where she was preparing to retire. His 
first act of violence was to push her onto the couch, for what purpose 
is not clear, and he did not hit or choke her until after she screamed. 
She testified that he did not make .any threats as to what he intended to 
do. The declaration, heard by Mr. Stork, to the effect that if he 
(accused) heard' one more scream it would be her last one and his state
ment· to Mr. Stork that "I am going to kill you, too", considered alone 
and aside from the attendant circumstances might be construed as 
indicative of an intention on the part of accused to kill Mrs. r,:cLeod 
at the time he assaulted her.' Such a construction, however, would not 
be consistent with the accompanying and prior acts and conduct of ac
cused. He did not use a weapon of any kind. It does not appear that 
he attempted to choke Airs. McLeod to death, as he choked her with only 
one hand and did not thereby render her unconscious or otherwise 
seriously injure her. While the blows to her face withhls fist inflicted 
painf'ul injury, they were not of such a character as ordinarily to cause 
death. When the assault terminated upon the entry of Lir. Stork, Mrs.· 
McLeod was able to get up from the couch and go down the fire escape 
unassisted. 

An inference as to the intent of accused should not be based 
solely upon his statements if his acts show a different intent. The 
question of intent is one of fact to be determined from a11·or the 
c_iztcumstances including such statements (Dig. Op. JAG, 1912-liO, Sec. 
451 (57); CM 1559~). In the opinion or the Board of Review the 
evidence is legally insu.fficien~ to support the findings or guilty of 
assault with intent to murder but is legally sufficient to support 
findings of guilty of the lesser included offense of assault with 
intent to do bodily harm. 

-o
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The maximum limit or punishment tor assault with intent to do 

bodily harm is dishonorable discharge, total torteitures and confine• 
ment at hard labor tor one year (MCM, 1928, par. 10~). Under Article 
or War 42 that otfense is not punishable by imprisonment in a 
penitentiary. 

6. The accused is 'Z7 years or age•. The. charge sheet shows that 
he was inducted on 3 May 1943. 

7. For the reasons stated the Board or Review holds the record 
or trial legally sutticient to support only so much or the findings 
of guilty as involves findings of guilty or assault with intent to do 
bodily harm and legally sutficient to support only so much or the 
sentence as provides for dishonorable discharge, rorteiture or all 
pay and allowances due or to become due and continement at hard labor 
in a place other than a penitentiary, Federal correctional institu
tion or reformatory for one year. 

~~ 
----------~--------' Judge Advecate. 

---~------·Af...._._·~---·---' Judge Advoca:te. 

---'---~------------' Judge Advocate. ~. 
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1st Im. 
War Department, J.A.G.o.,3 0 SEP 1943 - To the- Commanding General, 
J.rrrry Air Forces Western Technical Training Command, 1108 - 1S'th Street, 
Denver 2, Colorado. 

1. In the case o! .Private Harold B. Lowry (3933llu6), A:rrrry Air 
Forces Unassigned, Attached ))rd Training Squadron, 509th Training 
Group, I concur in the foregoing holding of the Board o! Review, and 
for the reasons therein stated reco:nmend that oncy- so much o! the 
findings of guilty as involves findings of guilt7 of assault with 
intent to do bodi~ harm 1n violati on of the 93rd Article of War be 
approved and that only so much of the sentence as involves dishonorable 
discharge, forfeiture of all pay- and allowances due or to become due, 
and confinement at hard labor in a place other than a penitentiary, 
Federal con-ectional institution or reformatory !or one year be ap
proved. Thereupon you will have authority to order the execution of 
the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this :1ndorsement. F.or convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the i'ile number of the record in brackets at the end of the 
published order, as follows: 

(CM 2)8972) • 

Myron c. Cramer, 

Major General, 


The Judge Advocate General. 




WAR DEPARTMENT 

Army Service Forces 


In the Office of The Judge Advocate General 

Washington,D.C. 
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: 3 SEP 1943SPJGH -.,
CM 238987 

UNITED STATES ) ANTI:r..:Lrn DEPA..B.TMEtTT 
) 

v. 

First Lieutenant EDWARD W. 

) 
) 
) 

Trial by G.c.M., convened 
at APO 84.5, c/o Postmaster 
New York, New York, 19 

FERGUSON (0-329681), 
Artillery Corps. 

Coast ) 
) 

July 1943. Dismissal and 
total forfeitures. 

OPINION of the BOARD OF REV1EW 
HIU,, DRIVER and LOTI'llltHCS, Judge Advocates 

1. ';l.'he Board of Review has examined the record vf trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Spec:U'i-
cations: 

CH.tiRGE I: Violation of the 94th Article of War. 

Specification: In that First Lieutenant Edward w. Ferguson, 
51st Coast Artillery, did, at APO 84.5, on or about May 15, 
1943, knowingly and wilfully misapproPJ:'iate to his own 
use, one quarter(¼) ton Willys truck, Number W-2041823, 
of the value ot about $152.,50, property of the United 
Stat~s, furnished and intended for. the military service 
thereof. · 

CHJ\RGE IIa Violation of the 96th Article of War. 

Specification: In :tllat First Lieutenant Edward w. Ferguson, 
51st Coast Artillery, did, at APO 845, on or about Mey- 15, 
1943, 'With intent to deceive the dispatcher, Baee Motor 
Pool, APO 845-, officially state to the said dispatcher, 
in substance, that he was officer of the day and needed 
transportation to inspect a gun position off the Base, 1'hich 
statement was known by ·the said First Lieutenant F.dward w. 
Ferguson to be untrue in that he 'Was not officer of the day 
and did not need tr~sportaticn to ins~ct a gun position 
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off the Base, which statement was made solely to induce 
and did induce said dispatcher to authorize transporta
tion for him for an unauthorized purpose. 

He pleaded not guilty to and ~s found guilty. of all the Charges and 
Specifications. He was sentenced- to be dismissed the service, to 
forfeit all pay and allowances due or to become due and to be confined 
at hard labor for one year. 'Ihe reviewing authority approved cnly so 
much of the sentence as provides for dismissal and total forfeitures 
and f~rded the record of trial for action under the 48th .Article or 
war. 

3. The evidence for the prosecution shows that on 14 May 1943 ac

cused was in command of Battery C, Provisional Coast Artillery Regiment, 

a.t Borinquen Field, which apparently was APO No. 84,5. At about 9:00 
p.m. on that day, Private Victor Rivera, of Battery C, was instructed 
to drive a jeep which was assigned to the battery, to the Officers• Club. 
Torres, the usual driver of the car, was on pass and Rivera was the 
only one available to take his place. Rivera drove to the Officers' 
Club, picked up accused and fiv:e or six other officers about lOzOO p.m. 
and drove them to the quarters of an Air Corps officer and thence, about 
midnight, to the quarters of accused. They remained there until 2t00 a.m., 
at which time accused said that he would driv~ the jeep and told Rivera 
to wait for him at his quarters.· Accused drove the car to the motor 
pool office and presented to Private First Class James W. Alexander, who 
was on duty as dispatcher on "off-base runs", a driver's trip ticket 
bearing the name of Lieutenant Pare. Accused stated to Alexander that 
he was "O.D., going to check a gun position at hill 128•, and that he 
needed the vehicle for that purpose. The trip ticket was in order. · 
Alexander dispatched the vehicle and made entries on the Daily Dispatch
ing Record of t:otor Vehicles showing the driver's name as "Torres", 
the destination as "Hill 128", the time out as 2:30 a.m. and, under the 
column headed "Report to", the name "Lt. Pare". About an hour or an 
hour and a half later, accused returned to the dispatcher's office and 
stated that the vehicle had not been dispatched. Alexander then showed 
him the record on the dispatch sheet. Accused did not have side-arms at 
-the time. At about 4115 a.m. on.15 May, a jeep, driven by accused and 
with two other officers in the rear seat, drew up at the window of the 
Aguadilla Gate at Borinquen Field, where Private Howard A. Guest was on 
military police duty. Accused handed Guest a trip ticket. Guest 
immediately entered it, and as he turned to get the officers• •sign-out" 
sheet, he heard the driver say that he was on a tactica1 mission. 
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·. The jeep th~m drove off at a ~gh rate of speed. At about 5;00 a.m• 
. the three officers returned in the jeep and signed the "sign-out" 
sheet. Accused, who ~s driving, remarked that they had been to 

·. Agua.dilla light No. 4., and Guest wrote on the sheet "Light No. 4 . 
Agu.ad1Jla", and 4115., as the time the jeep had left .the field. Guest .. 

· · explained to the accused that an officer should not drive a jeep. Ac
cused· replied that he knew that, but that the driver was tired and 
that he had sent him to bed and thought it would be •o.K." to go to 
Aguadilla. ·Priva~ Joseph eomiy.,·another guard on duty- at the Gate 
at the ·time., identified accused as the officerwhowas driving the 

• jeep at 5100 a.m. (R. 9-19; Exe. 1., 2 and J). · 
. . 

, Captain Victor Cordona., the commanding· officer of ~ttery- . 
G/"P.C.A.R.•, was in charge of light No. 4 on or about 15 :Mey-1943• 


· He did not ·see accused on the night of 14-15 May and· did not know 

· 'Whether ,-ccused was authorized to inspect· the light on that night. 

lbere was a duty office~ in Captain Cordona's battery and a duty offi 
cer at regimental headquarters, but neither Captain Cordona nor hfs 
officers had to act as officer of the dey-. Battery officers were re
quired ~ make 11:8pections (R. 19-20). · . · · 

, Second Lieutenant Eduardo pare was motor transportation offi 
. cer of the battalion in which accused was a battery commander. At about 
7130 a.m. on the 15th of May.., Lieutenant Pare assigned jeep Number 

· 2041823: am two cargo trucks to accused's battery. '.lhe same vehicles 
were assigned daily. There was no such duty as officer of the day, 
but there .was a duty officer in his organization., and there was a staff 

.duty. officer and a regiment.al duty officer in the second battalion, O.Qe 

of whom checked the guard in the area, and .the other cl!ecked the guard 


. at the gun position on the beach (R. 20-22). · · . . 

' . . . . 

. 4.. For the defense., F'irst Lieutenant Pedro Vivas testified that 
on 15 May 1943 he was executive officer of the battery commanded by 
ac~sed; that the battery commander ordinarily exercised control of the 
jeep am other vehicles assigned to the battery; that. the Provisional 

· Coast Artillery Regiment is no l;onger in existence, but that •our batteryn 
. does haye an. observation post at hill 128.,. in the general direction or 


the light position., and that its location is referred to as hill 128 

(~. 22-:-24). · . · . 


Accus~d did not testify or make a statement. 
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5. In rebuttal,· the prosecution recalled Lieutenant Vivas. He 

was on leave during the period 14-17 May 194:3• Hill 128 is in the_ 

same vicinity as_ light No. 4, but his battery did not have anything 


· 	to do -directly with light No. 4, and none of the battery officers · 
~ere there (R. 24). - '. . ·-· · . · ··. - 

6. a.· Charge· II: __ The etldence shor<s 'Without contradiction that 
on 15 May-1943, accused stated to the dispatcher at Base Motor Pool1 · · 


~o 845, that he was no.n., going to check a gun ppsition at hill 12~~ 

and that he required the jeep for that purpose; that the vehicle was 

dispatched;_ and that accused drove out the Aguadilla Gate in it. at ,, 

4:15 a.m. and ·did not return until 5:00 a.m. There is no direct proo! 

that the statements made by accused to the dispatcher were untrue •. · 


. . 

Captain Cordona, who commanded ~attery G, testified that there 
was no officer of the day in his battery or in the_ regiment~ that ·the : 
only tli'ing he knew ~f was the duty officer at regimental_ headquarter~,· . 
that neither he nor his officers had ta act as officer of·the day,'but · 
.that for his awn battery he had a duty_ officer~ Lieutenant Pare ns 
asked whether-in his organization there was an officer of the day,· 
and he answered that there was a duty ·officer, and tllat there n.s a . 
staff duty officer and a regimmtal du~y officer in the second battalion-_ 
to check· the guard :in the area and at the gun position on the be_ach. · · 
It is evident from the testimony of these two officers that the regi

-ment, the battalion, and each battery of the regiment had a duty offi 
cer ffllo performed some of the normal functions of an officer of the 
day. If accused was duty officer his statement that he was no.D.• did 
not necessarily indicate an iritent_ to deceive en his part as the term . 
no.D." would apply colloquially to the status ·of du:tyr officer .of' the bat-:-· 
tery. Moreover, Bulletin No. 34, Airbase Headquarters, "A.P.o.n No. 
845, dated.9 February 1943, introduced :in evidence by the prosecution 
(Ex. 3),shows that there was both an officer of the day and·a head
quarters duty officer of the Base and that _an officer, 'Who was not th.e' 
duty officer was detailed as officer of the day on e·ach or· the following 
datess 10 February, 11 February and 12 February 1943•. Priyate . ·,. _ 
Alexander. testified that the_ trip ticket which accused exhibited' to him -· 
was j,.n ~rder and bore the name of Lieutenant· Pare, "Who was the battalion 
transportation officer~ Lieutenant Pare was· not questioned' concerning _ .. 
the ticket. Accused stated to the dispatcher that he was gQing to-check 
a gun position at hill 128, and there is no evidence that there- was no 
gun position at hill 128, or that the jeep was not used for that. purpose. 
It appears from the undisputed testimony of Lieutenant Vivas, that.· · . ·
Battery c, of which accused was the connnanding officer, had an observation· 
post on hill 128 and that hill 128 was in the same vicinicy- as_ light No.' 4, 

-4



(19) 

but that his battery had notM,.ng directly to do lfi th light No. 4. · When 
.accused returned to the Gate at 5100 a.m. he told the military police 

· on duty that he ):lad beeri to light No. 4 at ~guadilla, but that ie --.. 
entirely consistent with his previous statement that he was going to . 
check a gun position at hill _J.28. 

It is not enough that the evidence cast suspicion on the 
innocence of accused. To warrant findings of gutlty the evidenc~ ehould· 
establish his guilt as to every element of the offense charged beyond 
any reasonable doubt. The following language from Buntain v. State 
(15 Tex. Appeals 490) was quoted with approval by the Board ofReview in 
CM 212505 Tipton and in CM 2,37QJ2 Nelsons 

"We must look alone to the evidence as we find it in 
the record, and applying to it the measure' of the law,. 
ascertain whether or not it fills that measure. It 
will not do to sustain convictions based upon 
suspicions or inadequate testimony. It would be a 
dangerous·fl'eCedent to do so, and would render pre
carious the protection 'Which the law seeks to .throw 
around the lives and liberties of the citizen." 

In the opinion of the, Board, the evidence fails to show that the state
ment made.by accused to the dispatcher as alleged in the Specification 
of Charge II with respect to the purpose of his trip was false in any 
respect. 

· b. - Charge I: There is no substantial proof that the use of 
the jeep oy accused on 15 May 1943 was unauthorized er improper. While 
it is shown that accused violated instructions of the c9mmancij.ng officer 
of the base that no officer would drive a Goverrurent vehicle and that 
a Government vehicle would not be left in front of Officer Quarters for 
any protracted period (Ex • .3), those offenses are not included within 

· the al.legation of misappropriation to his own use of the jeep. 

In the opinion of the Board the record is legally insuffi 

cient_ to establish the offense alleged under Charge I. 


£• The president of the court excused Hajor Charles Smith 
. from serving as a member of the court on the ground that Major Smith 
had been relieved from duty at the Base. While the facts shown did 
not relieve him from his detail as a member of the court, the action 
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of the president did not prejudice any substantial rights of the ac
cused {CM 193913, Dig. Op. JAG 1912-40, sec. 365 (9); CM 224424, Bull. 
JAG Vol. 1, P• 212). 

d. Two menbers of the court recommended clemency by commuta
tion to a-"fine11 of $122 per month for six months because the sentence 
was excessive and accused was one of the best gunnery_officers in his 
regiment. The individual defense counsel also submitted a clemency 
request to which are attached eight letters from other officers. 

7. ·'11le accused is 30 yea·rs of age. The records of the Office of 
The Adjutant Gerer.al show his service as follows: Appointed s1::cond 
lieutenant, Coast Artillery-Reserve, from R.o.T.C., 10 June 1935; 
active duty (c.c.c.) from l July 1935 to 31 December 1935, from 15 April 
1936 to 14 October 19,3.6, and from 2 April 1937 to JO September 1939J 
appointed first lieutenant, 13 July 1938; appointed first lieutenant, 
Inactive Reserve, 22 January 1940; active duty, 18 April 1942. 

8. The court was legally constituted. For the reasons stated, the 
Board of Review is of the opinion that the record of trial is legally in
sufficient to supper~ the ffodings of guilty and the sentence. 

6;.,~I~ , Judge Advocate 

-~~~·-~f')n...;..;;.;.,&,,•~~- __,Judge Advocatews__,_~--~- =-,_.;.·~:~J_· 

---~a#'-'""·+'t-·~~.__· _·____·_. ,Judge Advocate 
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1st Ind. 

War Department, J .A.G.O., J , _ SEP 1943 - To the Commanding Officer, 
Antilles Department, APO 851, c/o Postmaster, New York City. 

1. In the case of First Lieutenant Edward w. Ferguson (0-329681), 
Coast Artillery Cori:s, I concur in the foregoing opinion of the Board 
of Review holding the record· at trial legally insufficient to support 
the findings of guilty anq,the sentence, a?).d, for the reasons stated . 
therein, recommend t]laj; the findings of guilty and the sentence be 
disapproved. You ape advised that the action of the Board of~Review 
arrl The Judge Advocate General is taken urider the provisions of Article 
of War 5o½ and in accordance 'Vd.th note 4 followine that Article (MCM, . 
1928, p. 216), and that under the further provisions of that article 
.the 	record of trial is herewith returned to you for a rehearing or such 
other action as you rray deem proper. 

2. When copies of the p.i.blished order in this case are forwarded 
to this office together w.i.th the record of trial, they should be ac
companied by the foregoing opinion and this indorsement, except that 
i~ the event a rehearing is directed the foregoing opinion and this 
indorsement should be returned alone and the dispos_ition of the record 
·or trial and the publication of the general court-martial order in the 
case shall follow the provisions of' paragraph 89, Manual for Courts
Martial, 1928. For convenience of reference .and to facilitate attaching 
copies of the published order to the record in this case, please place · 
the file number of the record in brackets at the ..end of the published 
order. as follows: 

{CM 2,38987). 

}eyron c. Cramer, 
Major General, 

1 Incl. The Judge Advocate General. 
-~rd of trial. 

-- ... ..:. 
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WAR DEPARTMENT 
A.rrey' Service Foroes 

In the Office of The Judge Advocate General 
Washington, D.C~ (2.3) 

SPJGK 
CM 238996 

29 SEP 1S43 
UNITED STATES ) DESERT TRAINIID CENTER 

v. ~ Camp Young. California. 
) 

Second Lieutenant IRVIN L. ) Trial by G.C.M. • convened at 
RONDESTVEDT (0-561938), ) Camp Young, California.. 23 
Air Corps. ) July 1943. Dismissal, total 

) forfeitures and confinement 
) for two years. 

OPINION of the BOA.RD OF REVIEJ'I' 

LYON, HILL and ANDREWS. Judge Advocates. 


1. The rec~rd of trial in the case of the o!'f'icer named above bu 
been examined by the Board of Review and the Board submits this• its 
opinion, to The Judge Advocate General. 

2. The acouaed we.a tried upon the following Charges and Specifica
tions a 

CHARGE. Ia Violation of the 95th Article of War. 

Specification 1 a In that 2nd Lieutenant Irvin L. Rondestvedt, 
AC, Fifth Liaison Squadron. did at Shreveport, LouisieJla• 
on or a.bout April 5, 1943. 'Iiith intent to defraud. deceive 
and injure• wrongfully and unla.wfully make and utter to 
Washington-Youree lbtel Company. Incorporated, a certain 
check. in words and figures as follows, to wita 

Colorado Springs, Colo.,April 5, 1942 No. 56 
THB COLORADO SAVINGS RANK 82-5 

Of Colorado Springs 
Pay to the order o!' Washington-Youree Hotel ~15.00 
Fifteen and no/100 - - - - - - - - - - - - - - - - - - Dollars 

2nd Air Support Command Irvin L. Rondestvedt 
. 2nd Lt., A.C. o-561938 

and by means thereof, did fraudulently obtain from the 
Washington-Youree Hotel Comp8.IlY, Incorporated, $15.00 cash, 
he, the said Irvin L. Rondestvedt, then well knowing that he 
did not have and not intending th&t he should have sufficient 
funds in the Colorado Savings Bank, Colors.do Springs. Colorado. 
tor the payment of said check. 

http:Colors.do
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liotu am. 10 additional Speoifioatiom, idmitioal in torm with 
Specification 1, except u to the datea t.Dd the amounts, 
Yhicb. are u tollon, re1peotiwq1 

Speoitioation 21 16 April 194-Z $20.00.v 
$20.00. (,/Speoitioation 31 16 April 19'3 

Speoitioa.tion • • 1T April 1943 $25.00• .....
Speoitioation 6• 11 April 1943 t20.oo• .....--
Speoitioation 61 21 April 1945 125.00• .....-
Speoitioaticm. Ta 23 April 1945 $20.00. :; 
Speoit10&tion 8 a 26 .April 1943 $10.00•.,.,--> 
Speoitioation 91 ·26 .April 1943 $25.00. 
Speoif'ioation lOa 26 .April 1943 $25.00• .,,,.,
Speoitioation 111 26 .April 1943 $25.00. 

Speoif'i0&tion 121 In that 2nd Lieute1W1t Irvin L. Rondeatvedt, 
AC, Fifth Liai1on Squadron, being indebted to the First 
National Bank ot Colorado Springs, Colorado Springs, Colorado, 
in the aum. ot $100.00 tor a personal loan, which amount be
oame due t.Dd payable in two p~ntu $50.00 on December 7, 
1942, and tso.oo on January 6, 1943, did at Colorado Springs, 
Colorado, trom December 1, 1942, to the present, dishonorably 
tail and negleot to pay 1&id d~bt. 

Speoi.t'ioation 131 In tha.t 2nd. Lieutenant Irvin L. Rondestvedt, 
J.C, F1f'th Liai1on Squadron, being indebted to Kapelke'•, a 
jeweley concern, Colorado Spring•, Colorado, . in the sum ot 
$60.00 £or jeweley, which amount became ·due and pf1¥8.ble on 
November· 7, 1942, 1n installment• of *20.00 on the fourth 
of each month, did at Colorado Springs, Colorado, from 
llovember 7, 1942, to the present, diahonora.bly fail and 
neglect to pay aaid debt. 

' 
Speoit'1oation 14• In tha.t 2nd Lieutenant Irvin L. Rondestvedt, 

At;, Firth Liaiaon Squadron, did at Shreveport, ·1,ou1a1ana, on 
. or about April 26, 1943, with intent to de.fraud, deceive and 

· injure, wrongtull;y and unlawfully- make. and utter to ·the 
Continental-J.merioan Bank and trust Company, Shreveport, 
Louiaiana., a certain oh,ok, in words and figures u :followa, 
to wit• . 

, Colorado Spring•, Colo •• April 26 19!!_ 
COLORADO SAVINGS BANK 

Pa.y to the order of Ca.ah $26.00 
Tw-enty-fi ve and no/loo - - - - - - - - - - - - - - - - - Dollar• 

2nd .Li r Support Comr:oam Irvin L. Rondestvedt 
Barlcadale Field, Louiai&Jl& 2nd Lt. ,.&..c. o-661938 

- 2· 
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and b7 means .thereof, did traudulentl:, obtain trom the Con
tinental-.Amerioan Bank and trust Ck-"'lpany, Shreveport, Louilia.m., 
$25.00 ouh, he, the aaid Irvin L. Rondeatvedt, then well know
ing that he_ did not ha.n and not intending tb&.t he should have 
sufficient 1\mda in the Colorado Savings Bank, Colorado Springs, 
Colorado, tor the payment ot aaid cheok. 

Cl:I!RGE Ila Violation of the 69th Article or War. · 

Speoif'icationa In tbat 2nd Lieutenant Irvin L. Rondestndt, AC, 
Fifth Liaison Squadron, having been duly placed in arrest in 
quarters at .Aritr:/' Air Bue, Desert Center, California, on or 
about 0830, June 7, 1943, did, at 0900, June 7, 1943, break 
his said arreat before he wu eet at libel"t7 b7 proper au
thority. 

CHARGE Illa Violation of the 6lat Article ot War. 

Speci.fioationa In tba.t 2nd Lieutenant Irvin L. Rondest-vedt, AC, 
· 	Flf'th Liaiaon SquadrOl'l., did, without proper leave absent him

self' from his station at A.nrf¥ Air Be.ae, Desert Center, 
Calit~rnia, tram about June 7, 1943 to about June 25, 1943• 

.ADDITIONAL CHARGE Ia Viola.tion of tM 95th Article of War. 

Specification la In that 2nd IJ.eutenant !Min L. Rondestvedt, 
.AD, Fltth Liaison Squadron, did at Bosaier City, louisiant., 
on or about April 3, 1943, with intent to defraud, deceive 
and injure, wrongfully and unlawfully make and utter to the 
Boaaier State Balllc, Bosaier City', Louisiana, a certain check, 
in word• am tigurea aa tollon, to-wita 

Colorado Spring•, Colo.,April 3, 194!, No. 54 

THE COLORADO SAVINGS WX 82•5 
_ ot Colorado Springs 

Pay to the order of Caah . $25.00 
Twenty-five and no/100 - - - - - - - - • - - - - - - - Dollars 
II Air Support COllllll8lld Irvin L. Rondestvedt 

2nd Lt. AC 0-561938 
and by mee.na thereof'• did fraudulently obtain from the Boaaier 
State Bank, Bouier City, louisiana., #25.00 oa.sh, he, the said 
Irvin L. Rondestvedt then well knowing that he did not haw am 
not intending that he should have sufficient funds in the 
Colorado Sa.Tings Bank, Colorado Springs, Colorado, tor the pay
ment of said check. 
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Notea and three additional .Specifications, identioe.l. in form 
with Specification 1, except for the dates and the amounts, 
which are as f'ollaws, respectively• 

Specification 2a 16 April 1943 $26.00. 
Specification 31 24 April 1943 $26.00. 
Specii'ica.tion 4a 26 April 1943 $50.00. 

ADDITIONAL CHARGE !Ia Violation of the 96th Artiole of' War. 

Specification 1 a In that 2nd Lieutenant Irvin L. Rondeatvedt. 
AC, Fifth. Liaison Sque.dron, did at San Francisco, Ca.lifornia. 
on or about June 12, 1943, with intent to defraud, deceive 
and injure, wrongfully and unlawi'ul.ly make and utter to the 
&tel St. Francis, San Francisco. California.. a certain 
check. in words and figures as follows, to-wita 

San Francisco. Ca.lit June 12. 1943 
To the Bank of' America. (Jones-Geary) Bank 

Branch 
City San Francisco State California 

Pay To St. Francis Hotel or order, $25.00 
_Twe_n_ty-_fi_v_e_and n_o~/l_oo______________Dollars 

Signature Irvin L. Rondestndt, 2nd Lt.AC 
Address Hamilton Field, Calif'.City- ___________ 

and by mea.ns thereof, did fraudulently obtain from the &tel St. 
Francis, San Francisco, California., $25.00 cash, he the said 
Irvin L. Rondestvedt then well knowing that he did not have 
and not intending'that he should have sufficient funds in the 
Bank of America., Jones-Geary- Branch, San Francia co• California, 
f'or the payment of' said check. 

Note& and five additional Specifications, identice.l. in form 
with Specification 1, except for the dates and the 8lll0unts, 
which are as follows, respectively& 

Specification 2 & . 16 June 1943 $15.00. 

Specification 3a 20 June 1943 110.00. 

Specification 4& 21 June 1943 $10.00. 

Specification 51 22 June 1943 $10.00. 

Specification 61 23 June 1943 t1s.oo. 


Aoouaed pleaded guilty to Charge II and its Specification, guilty to Charge 
III and its Speoification, not guilty to Charge I and its SpeoifJcations. 
not guilty to Additional. Charge I and its Specifioationa, and not guilty 
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to Additional Charge II and its Speoifics.tions. He wu foUlld guilty of 
all Charges and Speci£ioa.tions. No evidence of previous convictions wu 
introduced. He wa.s sentenced to dismissal, forfeiture of all pay and 
allowances, and confinement at hard labor for two yeara. The reviewing 
authority approved the sentence, designated the United States Disoiplina.ry 
Barracks, Fort Leavenworth, Kansu, as the place of confinement. and for• 
warded the record of trial for action under Article of War 48. 

3. The evidence for the prosecution showed tha.t a.ccuaed is a aecond 
lieutenant, Air Corps, Fifth Liaison Squadron, 74th Reoonnaisaance Group, 
stationed at Desert Center, California. 

On stipulation duly ma.de between the prosecution and accuaed, there 
we.a received in evidenoe the testimony of the following absentee witnesses a 
A. Roper, a;.n. employee of the Washington-Youree Ihtel, Inc •• Shreveport, 
Louisiana; of J. Ha.yes Davis, Vice-President of the First National Ba.n.k: of 
Colorado Springs, Colorado; of Hugo c. Kapelke, a jeweler of Colorado 
Springs, ColoradoJ·of James c. Atkins, ca.shier of Continental-American 
Bank & Trust Co., Shreveport. Louisiana; of o. J. Miller, Vice President 
of Colorado Savings Bank,-Colorado Springs, Colorado; and of Colonel 
Clarence D. Wheeler, Air Corps, Commanding 74th Reconnaissance Group, 
Desert Center, California (R.16-25, Pros. Exa. 1,3,5,6,8,10). 

The evidence so intr~duoed showed that accused ca.shed ll checks, all 
made and drawn by him on the Colorado Savings Bank of Colorado Springs, 
Colorado, payable to UWashington-Youree lbtel", at Shreveport, Louisiana, 
on the dates a.nd for the amounts al:t,eged in Specifications 1 to 11 in
clusive, of Charge 1, respectivelyJ and that a.ocused was paid the face 
amount of ea.oh cheok. It was· shown, further. that each of these checks 
wa.a deposited by the payee 1with.its local bank for collection and that 
each check was eventually returned to the payee unpaid; that accused was 
personally advised tha.t these checks had been so returned, and had there
upon requested the pa.yea to redeposit the checks; that all these checks 
were again presented for payment and age.in dishonoredJ but tha.t on or 
a.bout June 12 they were pa.id after having again been sent forward for 
collection (R.16-19; Pros. Exs. 1,2). · 

On 1 November 1942 accused borrowed the sum of $100 from the First 
National Bank of Colorado Springs, Colorado, secured by his promissory · 
note for that amount, dated the same date, and paya.blea $50 on 7 
December 1942 and $50 on 6 January 1943. Accused failed to pay the note 
when it became due and it wa.s not paid until 19 June 1943 (R.20,21J Pros. 
Exs. 3 and 4). 

On or about 1 November 1942 accused bought a. wedding ring from lfugo 
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C. Kapelke. a jneler, at Colorado Springs, Colorado. On this purchase 

aooused owed a balance of t(;O.whioh he. agreed to pq in monthly install 

ment. ot $20 each. beginning on the 4th of Deoember 1942. Aooused 

never paid thi• balance {R.22J Proa. Ex:. 6). 


0a. 26 April 19-iZ, a.ooused a.t Sbrevepon, !Duiaiana, ma.de and ouhed 
his oheok, pqable to oaah. elated. 26 April 1943, draw:a on Colorado Savings 
Bank, Colorado Springs, Colorado, at the Continental-.Amerioan Bank c!: Trust 

. Comp~ ot Shreveport, !Duidana., from which lut named bank he received 

the sum ot $25.00. ·. fhia oheok waa presented tor paym,nt ·at the Colorado 

Savings Bank am YU returned unpaid (R.23J Pro•• Exa. 6 and '1). 


It was stipulated in writi~ between the proHoution and the aoowsed, 
for the purposes of the trial and tor oonaideration by the oourt, that at 
Bossier Cit7, Louisiana, aooused ouhed tour ohew made 'by' h1lll at the 
Bossier State BankJ that theae oheolc8 were made pqa.ble to oaahJ that they 
were drawn b;r aoouaed on the Colorado Sa~• Bank of Colora.do Spring•, on 
the, dates and for the am.ounta, as follows a 

3 April •1942• (1945) $25~00 
16 April iffl. t2s.oo 
24 .April 1943 $25.00 
26 April 1945 $50.00. 

and that aoouaed ,raa paid in ouh the taoe amoun'b of ea.oh oheok by the 
Bossier state Bank (R.29,30; Proa. Ex. 12). 

It was stipulated in ,rriting by em between the proeeoution alld ao

oueed, for the purpose• of the. trial and tor oonaid•ration by the 001.U"t. 

tha.11 in San Franoiaoo;. California, aoousecl JQ&de •ixGheob payable to 

•The St. Franob lbtel• or •ne lbt~l St., ~aao1a•1 that said oheoka were 

dran on the Bank of ~rio.&..on :tlle_d&.c~ and in the amo1111ta aa follon • 


12 June 19~ tzs.oo 
16 June 1943 $15.00 
.20 June 1943 $10.00 
21 Jtm.e 1943 $10.00 
22 Jtm.e 1943 t10.oo 
23 June 1943 $16.00 

·that ao<SU8ed oaahed these oheob on the da.tH described therein. reapeotinq, 
., at the .Hotel St. Fra.noia, San Franoisoo• Calif'ornia, and wu pa.id by the 

hotel the taoe amount ot eaoh oheokJ and that eaoh of these oheob wu re
turned to the payee marked •um.ble to looe.te" (R.301 Proa. Ex. 13). 

. . 
· Aooused'a ored.it balance in the Colorado SaTinga Bank during t1

period. in whioh these oheoks were iHued wu iuuf'tioien in amount to 
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enable the be.nk to pay arq of the oheob dra.wn by him on. or after 5 April 
1943. Prior to 18 Yay 1943 that bank received numerous checks signed by 
a.coused de.ting ba.ok to 5 April. Mr. Miller, who wa.s in charge of all 
checking aocounta for ths ba.nk, testified, •an all checka of' a.ceused dated 
on or after Jpr115,1943, reaching this bank, the a.coused • • • had no 
f'unds in hi• aooount • • • from whioh payment for such checks oould be 
had". No deposit waa made in aocuaed's aooount with that ba.nk after 16 
April 1943, except that arrangements were ma.de on or about 12 June 1943 
for payment ot the oheoks given to Washington-Youree Hotel (R.25, Proa. 
Ex. a). ·. . . 

By the testimony of Colonel Wheeler, and an authenticated extract 
oopy of the morning report, it was shown that accused wu placed in arrest 
in quarters at 8130 a..211., T June 1943, and that he went absent without 
leave as ot 9 o'clock a.m., the same day. Colonel Wheeler made a aearch 
for accue~d on 8 June 1943 and could not f"ind. him. Colonel Wheeler, his 
commanding officer, had not then relieTed a.ocused from. arrest (R.26,27J 
Pros. Exa. 9 and 10). 

Lieutenant Colonel Orville R. Emerson, &ad.quarters IV Air Support 
Command, Thermal, California, testified that he was the investigaUng 
of.ricer in the case and that a.ocused made and signed two written state
ments with respect to the "charges of giving bad checks,. breaking arrest, 
and of being abaent without leave•. Before accused made the first state• 
m.ent he we.a told "that he would not be forced to make exr;- statement•, that 
"if' he wanted to me.Jee a statement ~hing he said could be used again.st 
him in court•. In these statements a.ccuaed admitted his signature on, 
and that he ca.shed, the 11 checks mentioned and at the pla.oe and on the 
dates alleged in Specifications 1 to 11 inclusive ot Charge I. He sa.id 
that a.t the time he cashed the, oheob he did not know the exact amount 
o.£ his balance in the drme bank but that he did know that those checks 

along with others cubed during that period totaled more than he had on 
deposit in the bank. Accused a.dmitted giving the note for $100 to the 
First National Bank ot Colorado Springs, and a.dmitted receiving $100 
therefor and not ha:rl.ng repa.id the note. He admitted his indebtednesa 
in the sum of $60 to lra.pelke, the jeweler, and that this indebtedness had 
not been paid. He also a.dmitted that he ma.de the check which is llQW' the 
subject matter of Specitioat1on 14 of Charge I and. that he received •the 
money on this check". Accused also admitted ha.Ting ma.de the cheoka men
tioned in Speoifica.tions 1 to 4 inclusive ot Additional Charge I and 0£ 

ce.ahing these oheoks at the Bossier State Bank, Bossier, Louisiana., on 
the d.a.tea indicated on ea.oh ohsok. He wu willing •to stipulate" that 
•these oheoka were returned unpa.id b7 the Colorado Savings Bank" _and 

~that there nre not sut.fioient funds in11 his •aooount to ·take care 0£ 


these oheob when they WN presented•. _Acouaod further admitted that 

he signed and cashed the dx cheoka mentioned in Speci.ficationa l to 6 

inolusin ot Additional Charge II on or a.bout the dates appearing on 

ea.oh oheok. He eta.tea in his •supplementary ata.tement" that he would 
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"stipulate• that he did not have any a.ooount with the Bank of America 
in San Franoisoo in the month ot June 1943 or with any of its branohes 
(R.31,32,33,34J Pros. Ex.a. 14 and 15). 

4. The a.oouaed testified in his own behalf. He admitted ma.king 
and ouhing all of the checks mentioned in the Cha.rges and Speoifioa
tioM and of reoeiving in exchange for ea.oh oheok the .face amount 
thereof. He a.dm1tted borrowing $100 from the First National Bank of. 
Colorado Springs, Colorado, and .failing to pay anything on a.ooount o.f 
the loan. He admitted owing a balance of $60 on a wedding ring that 
he had purchased for the sum of $92 from Kapelke, on which he pa.id $32 
on delivery. The purport of aooused'a testimony is the same as that 
contained in his written statements given to the investigating officer. 
He repeated that when he cashed the checks he intended to defraud no 
one, and that he expected to ha.Te money in the bank in time and in ~unt 
sufficient to :meet ea.oh oheok as it was presented. He testified that he 
opened his account with the Colorado Sa.Tings Bank, in Colorado Springs, 
where he wu then stationed, a.bout 19 August 1942. Someti:ma later, he 
was transferred to San Antonio (Texas) tor maneuvers. About 14 February, 
he was transferred to Shreveport (Louisiana). From there he went to 
Alexa.tldria., Louisiana. rhen, in succession, he was ordered first, in 
the early part of April; to San Antonio, then to Colorado Springs, back 
to San Antonio, to Paris, Texa.a, and again to San Antonio. During this 
period the Government was behind in their oheoks to him. (R.36). The 
suggestion is that 1 t was beoa.use of these moves that he lost track of 

·his bank bala.noe so that when he cuhed the checks at the Washington-
Youree Hotel he "didzi't know a.t the time" that he "had the money in the 
bank". Accused said that he h4d been writing oheoks and didn't have a. oheck 
book with himJ that he "ran out of checks••• and had written the bank 
for blank check book11 

• • He explained haw he happened to ca.sh the checks 
drawn on the Bank of.America. He went to the bank to open a.n account and 
asked them to draw $100 on his account in the Colorado Springs bank where 
he believed he had the money. That W&.B 15 Jw:ie. He signed a "note" for 
this purpose. He drew his first check on the Bank of Amerio& on 18. June. 
He testified to his financial. oondition just prior to his business with 
the Bank of .America.. He had been arrested for oa.shing "these checks 
that I had written". At that time, he said, he had only a.bout $40 and 
knew he "could not.pay the checks that were outscanding". He broke 
arrest to go to San Francisco to borrow money from friends, ostensibly 
to pay these oheoks. He was unsuooessful. Aoouaed had married 28 
lfovember 1942. In February 1943 his wife went to the hospital 8.lld he 
lost his child. This had been expensive. Then in April he became es
tranged from his wife. He had been sending her money. Aoouaed attributed 
his troubles to his separation from his wife, to the loss of his ohild, 
and to the fact that he "was drinking heavily at that time" (R.34-40 ). 
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On oross-examination, aocused said that while he started to keep a 

record of his bank account he got to drinking pretty heavily and forgot~ 

On 16 April, as one instance, he was drunk and ca.shed three checks at 

two places. ll9 knew "the lut of' the month" he didn't have much money 

in his account but figured his "check would be in before the ohecka" 

he "bad written got· there". So.he "continued to write checks". Hs_ 

thought the bank would honor them as it had done onoe before in November 

(1942 ). However he called his bank up first on that occasion. lil!I testi 

fied that he deposited his January oheck and that it went to pey- for his 

wife's illness. His February check for $223 was deposited in Mu-ch. 

His J.arch pay was deposited on 15 or 16 April. The check he reoeived 

1my first was for $200, and was deposited about 26 lay. He deposited 

$150 l June. His February check was deposited 15 or 16 1,archJ but, he 

said he "had been to Louisiana and back by that time" .and had "spent most 

of that money before he got back". 


5. The evidence in addition to his pleas of guilty shows that accused 
broke arrest at the time and place as alleged 'in the Specification of Charge 
II, and was absent from his station without leave as alleged 1n the Speci
fication of Charge III, and that he was properly found guilty of iiolation 
of Articles of War 69 and 61 as charged therein. ' 

With respect to the debts mentioned in Specifications 12 and 13 of 
Charge I, they were contracted in November 1942. Accused promised to 
liquidate the two debts in two and three months respectively. The evidence 
shows that accused never made any payment on account of either debt, al 
though he received his Army pay during the succeeding months•. The trial 
was held 23 July 1943. Although there is no evidence that accused had 
any money other than that of his pay as a second lieutenant with less than 
three years• service, and although he was married in November 1942 and 
shortly thereai'ter his wife was taken ill and hospitalized, there ia nothing 
to shaw that aocused's legitimate expenses made it impossible for him to 
pay something during this long period on account of these debts. Aocused 
£ailed to itemize his expenses. On the other hand the evidence olearly 
shows that accused spent money for liquor quite freely during a large pa.rt 
or the period· in question, money which could have been used to make pa.y

. ments to his creditors. Upon the evidence., the court was fully justified 
in concluding that accused did in fact have financial resources with which 
to make payments on each of these debts. It was also justified in oon
oluding that his failure and neglect to do so was the result of deliberate 
dishonesty or of culpable indifference or evasion and was, therefore., dis
honorable within the meaning of Article of War 95 {CM 228894, Peterson). 
F;u-thermore, aocuaed oontracte4 these debts while an officer in the Arrny. 
It is not unreasona.ble to believe that credit was extended to him beoauae 
of hi• military status. Under such oircumsta.noes, the failure of an officer 
to extend himself to pay suoh an obligation is dishonorable and unbecoming 
an of'fioer and a gentleman. 
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.'Vfith reapeot to the oheoks a.dmittedly cuhed by a.ooused and wpaid 
for la.ck or funds, in order to constitute a violation or Article or War 95 
it must be shown beyond a rea.soD8.ble doubt that at the time the checks were 
drawn aocused knew that his oredit with the drawee bank was insufficient 
to meet them and that he did not intend to have money in his account to 
meet them. 

The evidence shows that the aocused executed and cashed the various 
oheoka, on the ·de.tea and a.t the pla.oea alleged, and received the value 
therefor, as apeoified in Specifications 1-11, inclusive, and Specification 

.14 of Charge I, and in the Specifications of Additional Charge I and the 
Speoifioa.tions ot Additiona.l Charge IIJ and shows that there were insuf
tioient funds in the bank to meet the various checks when they were drawn 
and that all the oheob were returned unpdd. The evidence also shows 
that accused oontra.oted and f~led to pay when due the debts specified in 
Specifications 12 and 13 of Charge I. 

Aoouaed contended that while he did not know the status ot his bank 
account he expected tha.t a check he was a.bout to deposit to his credit 
would be aufi'ioient to meet the withdrawals. He testified to deposits 
be made in 1.kroh, April, J.ay and on 1 June. Between 3 April and 23. June, 
inclusive, -.ccuaed drew oheoks, unpa.id for lack of funds, in the sum of 
*466. He testified that during tJ:l.ia period he deposited a.bout $550. 1kd. 
this teatimoey as to his deposits been true, his bank would not have dis
honored every oheck of accused dated on and after V.April. True, accused 
arranged with his bank in June to pay $230 ot the'se bad chects. But the 
moneys deposited or provided tor this purpose 'could not have exceeded 
$230 by much, certainly did not approximate ~50, for the six small cheoks 
drawn in June starting 12 June, for sums nrying from $10 to $25, were 

· all returned unpaid. The Boa.rd of Review finds itself on the evidence 
compelled to reject aa ta.lee accused's testimoey on the very material issue 
of the amount ot his deposits during this critical period. 

Accused was arrested 7 June charged with fraudulently issuing checks 
in the aggregate sum of $230 to the Washington-Youree Hotel and a check 
for $25 to the Continental-American Bank and Trust Company. This fa.ct in 
itself certainly- called his attention to the fact tha.t his account wu 
overdra.wn. lbreover, he testified that he knew he wu overdrawn on 7 
June a.a the underlying reuon why he broke arrest tha.t day. He wanted 
to go to San Franoisco to borrow money from friends, ostensibly to pa.y 
these cheoka. This is :most significant, for although he was a.dJnittedly 
unable to borrow a.ey money, he drew age.inst his empty till in the 
Colorado Sa.Tings Bank on 15 June in favor ot the Bank of .Amerioa and pro
ceeded to dra cheoke on that bank. On the adlllitted fa.eta, he knew full 
well.that he did not have and could not establish a. credit th.ere. 

The Board of Review therefore finds direct proof of fraudulent intent 
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in the ouhing of the tour obecka dr8.ll"ll in June on the Bailk of .America. 
This, in addition to accused's perjured testimony, affords sutf'ioient 
ground from which to impute a similar intent, a fraudulent design, with , 
respect to the other oheoks specified in the Charge,. 

6. War Department records show that accused is 26 yea.ra old. He 
enlisted 7 October 1940, attended Officer Candidate School and ,ru com
missioned a second lieutenant, Army of the United States, S August 1942. 
He is married. He did not attend college. Accused wu shop foreman in 
charge of publication.a and job printing for two years in Bismarck, North 
Dakota., prior to 1940. 

7. The court was legall7 constituted and had jurisdiction of the 
person a.:nd the subject matter. No errors injuriously a.f'fecting the sub
stantial rights of the accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the find.in{;& of guilty of all the Charges and 
SpecificatioDB and the sentence and to warrant ~onfirmation thereof. 
Dismissal is lll8.Ildatory upon oon'Vi.ction of violation of Article ot War 
95, and imprisonment is authorized upon oon'Vi.ction of violation of 
Articles of \far 61, 69 and 96. 

Julig~ Advocate. 
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1st Ind. 

War Department, J.A.G.O., 9 OCT \943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President a.re the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Irvin L. Rondestvedt (0-561938), Air Corps. 

2. I concur in the opinion of the Board of Review that the reoord 
of trial is legally sufficient to support the findings and the sentenoe 
and to warrant confirmation thereof. Since it appears from the record 
of trial that the offenses were committed while the accused was probably 
under mental strain incident to a separation from his wife and the loss 
of his baby, and in view of the fact that acoused has been in confine
ment more than three months, I recommend that the sentence be confirmed 
but that the forfeitures and confinement be remitted and that the sen
tence as thus modified be carried into execution. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the Presid~nt·for his action and a form of Executive aotion 
designed to carry into effect the recommendation hereine.bove made, should 
such action meet with approval. 

~ - -~-"'-QQ....-• _ .....,___ 

?.vron c. Cramer, 
1ajor General, 

3 Inols. The Judge Advocate General. 
Inol.l-Record of trial. 
Incl.2-Draft of let. for 
sig. Seo. of War. 

Inol.3-Form of Ex. action. 

(Sentence confirmed but forfeitures and confinement remitted. 
G.C.M.O. 41.3, 24 Dec 194.3) 



-------------

WAR DEPART'.AENT 
Army Service Forces 

Ir+ the Office of The Judge Advocate General 
Washingtcn, D. c. (35) 

SPJGN 
CM 239068 7 SEP 1943 

UN IT ED STA-TES 	 ) FIRST DISTEICT,. APJJY AIR FOF.CES 
) TECfu"f.rCAI,. TRAINrnG. COM1!Ai1ID 

v. ) : Trial_ by G.C.?:1., convened at 

Major HENRY E. KNIERIM 
) 
) 

Seymour Johnson Field, Greensboro, 
North Carolina, 28 July 1943. 

(0-140239), Air Corps, ) Dismissal. · 
4th Academic Group. ) 

OPINION of the BOARD OF REVIE'rV 
CRESSON, LIPSC01,J3 and SLEEPER, Judge Advocates 

~... ·:-----~----
' 1. 'l'he Board_ of Review has examined the record of trial in the case 

of the officer above named and submits ,this, its opinion, to The Judge 
Advocate General. • 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 	57th Article of War. 
I 

Specification: In \hat ~iajor ·Henry E. Knierim: 4th Academic Group, 
Seymour Jolmson Field~ Goldsboro, Nort.1. Carolina, being in 
comr..and of Traininc· Detacru.1ent, AAFT'.i'C, University of Vir
ginia, Charlottesville, Virg~nia, and it being his duty to 

~render a Morning Report of the officers and enlisted men. 
assigned or attached thereto for the period 8 May 1943 to · 
10 t:ay 1943, did, at Charlottesville, Virr;ini~, on or ab.out 10 
~Say 1943, knovd.ngly make a false return for said period, 
which return was false in 

. 
that it showed one officer as ~

present for duty, to vlit: :;Iajor Henry.E. Knierim, Air Corps, 
when as he, the said ::ajor Henry E. Knierim, then well knew the 
said officar was absent without leave. 

CP..ARGE 	 II: Violation of the 61st Article of War. 

Specification; In that· :Ja.jor Jic;nrY, E. Knierim, 4th Academic Group, 
Seymour Johnson Field, Goldsboro, ;,:orth Carolina, did, without 
proper leave, absent himself from his station at '.l.'raining 
Datachment, AA.Fire, Univ(;)rsity of Vireinia, Charlottesville, 
Virginia, from about 8 N'.ay 1~43, to about 10 I::ay 1943. · 

CP..ARGE. 	.Ill: Violation of the 96th Article of ;var (Finding of Not 
Guilty). 

Specification: (Finding of 	Not Guilty:). 
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He pleaded n~t guilty to all Charges and Specifications and was found guilty. 
of Charges I and II and the Specifications thereunder but not guilty of 
Charge III and its Specification. No ~vidence of prior convictions_was 
introduced. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. · 

3. 'I'he evidence for the prosecution shows .that from 20 February 1943 
to 22 11ay 194:3 the accused was the commanding ofi'icer of 'l'raining Detachment 
No. 25, 1st District .A.AF'l'TC, Charlottesville, Virginia, where ~t was 
quartered at the Albermarle Hotel with its orderly room in the lobby. The 
accused lived on. the second floor of tr1e hotel. , The only· other of!icer 
witq the detaclunent, during all material time~ involved, vras First Lieutenant 
Harrison S. · Hunt, whose prirna.ry duty-was Detaclunent· A~jutant._ ,, 

About 1700 o 1clock on Saturday, 8 May 1943, the Adjutant, "Who was 
then on dµty, could not locate the accused, who was not seen at the hotel 
until about 1400 o 1clock :Jonday, 10 Kay 1943, although the Adjutant ordinarily 
saw him many tinies daily. Between.800 and 900 o'clock, 10 :,fay 1943, .the 
accused telephoned. the Adjutant by long distance and told him he was in- . 
Washington; that he had missed a train, and tliat he would not arrive in 
Charlottesville until '/noon. .~ Adjutant did not receive, in his official 
capacity, cJ.lr3" order:-; trom the District Headquarters.authorizing the accused's 
absence, a~d did not see any ortiers granting him leave. The accused initialed 
the morning report fo:p the peruid 8 I.lay 194;3 to 10 Hay 194j,. inclusive, with
out showing his abs~nce. The. a,.!cused, in addition to his duties of Command
ing Officer, had tha duties of Intelligence Officer, Transportation officer, 
and Special Service Officer for the det3:crunent, which occasionally required 
him. to go to Camp Lee, fdch.rnond and ·Petersburg, all in Virgini!l and less than 
100 miles distant, without ordersqf any kind from his superiors, but these 
trips did. not lteep him over night. i The morning report was prepared daily by 
a sergeant, showing the duty sto:tus of t:r,e officers and enlisted men of the 
detachr.ient from 0000 to 2400 o'clock. It was then civep.to the Commanding 
Officer for signature, and then to the Adjutant for like purpose. An officer 
absent by.authority of a verbal order of his commanding officer.would be 
caITied as present, ci.l.ld no "in and out register• was kept. The accused had 
not toid the Adjutant he was going to.Washington (R. 8-22). 

The sergeant made up the morning report fo~ Saturday, 8 May, but it· 
was not verified by the colll!llanding officer on Sunday, 9 May, as was the 
usual practi.ce. He also made it up for S1lllday, .9 May, and llonday, 10 
May, all showing accused on duty, placing it in the Commanding Officer's 
•In Basket• on the morning of 10 May, where it remained all day and was 
returned to him •as of the 10th•. The ·sergeant was in the Adjutant's 
presence ~ondaymorning_when the long distance telephone call caina from 
Washington. The ..sergeant did not see the accused around the hot.el all day 
Sunday and llonday morning. 'l'he accused's wife, unaccompanied by him was 
seen in the hotel· lobby Sunday evening, 9 Hay (R. 23-31). · ' 

""'2 
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It was further in ev.idence that the Commanding Of'ficer was 
the custodian o! the morning report. A certified copy o! the morning 
report for the period 7 May 1943 to ll Mq 1943, inclusive, was ad
mitted in evidence. It was initialed by both the. accused and the ad
jutant without sh.owing any change in accused's duty status on 8, 9 or 
lO ~ (R. 16; Ex. l) • 

4. Motion by the defense under paragraph ?lg of' the Manual. for 
Courts4!.art:l.al .t'br a finding of not guilty 0£ all Specifications and . 
Charges having been denied by the court, the defense announced that the 
accused had been adv:J,..sed of his rights and that he elected to remain 
silent. A stipulation was entered into, however, that it Major General 
Albert Wingate were present, he would testily in accordance Yd th a.latter, 
which was copied into the record, certifying to accused's fine character 
and excellent service under him as an officer 1n the first world war 
(R. 52). 

5. The accused is charged 1d.th absenting himself from his station 
from about 8 May 1943 to about 10 May 1943, without proper leave; and 
with lmowingly making a false return upon the morning report, in viola
tion of' his duty, showing him.self as present for duty for said period 
of time when he was absent without leave. The elements of the offense, 
first stated above, and the proof requ1.re4 for conv.iction thereof', 
according to applicable authorities, are aa follows: 

"***(a) That the accused absented himself' 
from his command, * ~ *, station, or camp !or 
a certain period, as alleged; and (b) that such 
absence was without authority" !ran anyone COIIP8
tent to gi.ve him leave" (M.c.11., 1928, par. JJ2). 

Army regulations, dulJ" authorized and promulgated, within appropriate 
spheres have the force and effect of law and the court is bound thereby 
(United States v. Eliason, 16 Pet. 291 • 302; Standard 011 Compaey v. 
Johnson, 316 U.S. 481). For tm reasons hereinafter inM.cated sub
paragraph 192, or Joa 605-115, 14 July 1942, is pertinent. Its provisions 
are: 

11]2. Oral permits. - An officer authorized 
to grant leaves of absence may grant oral permission 
f'or absence over Sundsya, holidays, and other similar 
periods. Such officers may also grant oral permission 
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·for absence during any period less than 24 

hours at other times." 


The gravamen of the offense., last stated above., is knowingly 
mald,ng a false return whereby the accused's own alleged absence without 
leaTe was concealed. Manifestly., conviction for this alleged offense is., 
there.fore., dependent upon the accused's law.f'ul conviction of the o:f'f'ense 
of absence 1d. th.out leave during the time reflected by the morning report 
involved because otherwise the offense alleged in the Specification 
110uld not be supported by the proof. The defense properly tested the 
legal sufficiency of the evidence by a motion for ~ncl.:ings of' not guilty. 
The denial of this motion was proper if there was any substantial evidence 
wbich., together with all reasonable inferences therefrom and all applicable 
preaumptions, fairly tended to establish every essential element of the 
offenses charged or included in the specifications thereunder (:u:.·c.M., 1928, 
par. ?lg). . 

The direct evidence merely shows that the accused, between 800 
and 900 o'clock on 10 May 1943 by lo~ distance telephone, called the . 
adjutant from Washington and said that he was in Washington., that he had 
missed his train, and that he would arrive in Charlottesville about noon. 
This statement of the accused unquestionably amounts to an admission that 
he was not then in Charlottesville, his assigned place of duty., but wholly 
fails .to indicate whether his presence in Washington was with or w.Lthout 
proper ieave or 'When his absence from Charlotteeville commenced. The 
evidence adduced by the prosecution upon these phases of the alleged 
offense :rs purely circumstantial.. The adjutant and the sergeant merely 
testifLed that they smr no orders authorizing the accused to make a trip 
and that they did not see the accused from 1700 o'clock on 8 May 1943 
unt.11 about noon on lO May 1943., although they customarily saw him many 
times daily. Such testimony is inconclusive and insufficient as a basis 
from which inferences as to the time or the accused's departure, either 
with or without proper leave., must be definitely drawn beyond a reasonable 
doubt, it' the findings of guilty are to be sustained. The evidence is 
un:iisputed that e.n officer absent by authority of a verbal order of his 
coJllJNilJXling officer would be carried as present on the morning report and 
that no 11in and out register" was kept. Consequently, the morning report 
for the detachment during the-period or time involved lends. no probative 
aid to the circumstances shOl'iil relative to the time of the accused's 
departure or whether such departure was authorized or not. The evidence 
adduced wholly fails to take account of the fact that the accused's trip 
could have been authorized by the verbal order of his conm:ianding officer 
pursuant to the regulation cited above. . Such authorization could have 
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been gl.ven within 24 hours of the accu.sed's return and could have been 

unknown to every one except the commanding officer and the accused and 

·under the evidence, absence so authorized wruld not appear on the morning 

report. Since it is presumed that an officer does his duty unless the 

contrary is l:ilollll, this possibility asSt.aeS the proportions of a probability 


.	llhicb the prosecution was under the burdoo. to exclude before conviction 
was authorized upon the circunrstances proved. "ffllere the only competent 
evidence is circumstantial, it mu.st, in order to be 'SUfficient to support 
conviction, be of such nature as to exclude everr reasonable hypothesis 
except that of accused's guilt" (CM 153330 (1922), Dig. Ops. JAG 1912-1940, 
par• .395 (9)). The avidence, therefore, is insufficient .to establish 
beyond a reasonable doubt that· accused's absence was without proper · 

· authority and the findings of guilty of the Specification, Charge II, 
and of Charge II, are not sustained. · 

Since the findings of guilty of the Specification, Charge I, 

and of Charge I, can only be sustained, as herainabove demonstrated, 

if' the findings of guilty 0£ the Specification, Charge II, and of Charge 

II, are sustained, such· findings perforce were not supported by the 

evidence and likewise carmot be sustained. 


6. War Department records show the accused is 49 years of age; enlisted 
service in Fie1d Artillery, New York National Guard, 17 September 1912, as 
private until appointment as corporal, 26 July 1916, while on Mexican Border 
Service .from 19 June 1916 to 14 January 1917; appointed sergeant :li June 
1917; honorably discharged from National Guard and drafted into United States 
service 5 August 1917 with enlisted service until oommissioned Second Lieutenant 
of Field Artillery 5 December 1917 with service in France with 105th Field 
Artillery of 27th Division from 30 June 1918 to 13 March 1919; honorably 
discharged 3 April 1919; commisw.oned Second Lieutenant F.A.O.R.C. 6 May 
1919; promoted to First Lieutenant F.A.O.R.C. 28 September 1923; promoted 
to Captain o:f Field Artillery 18 February 1928; reappointed Captain o! 
Field Artillery 12 January 1933; promoted to Major, FA-Res. l March 19.3.3; 
reappointed Major, inactive, l March 1938; reappointed Major (for limited 
service only) 22 July 1942 with active duty .from 5 August 1942 to date. 

7. For tm reasons stated, the Board of Review is of the opinion 

that the record of trial is legally insufficient to support the findings 

of guilty of the Charges and the Specifications thereunder and the sentence. 


~.~Mlhhc1~ Judge Advocate. 

~{.~Judg~---··h· 

~~ Judge Adwcate. · 

-.s 
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SPJGN 

CM 239068 . \ 


_/;; /· t ,,/-~A~~j /.h,,vu; ~iPtnd. 
War. Department., J.A.G.0.,2 '3 SE.P \(}4) - To the Commanding General, 
Anrry Air Forces Eastern Technical Training Command., Greensboro, North 
Carolina. 

1. In the case of Major Henry E. Knierim (0-140239)., Air Corps, 
·	4th Academic Group, I concur in the foregoing opinion o.f the Board of 
Review holding the record of. trial legally insufficient to support the 
findings of guilty and the sentence., and for the reasons stated therein 
I recommend that. the findings of guilty and the sentence be disapproved• .,, 
You are advised that the action of the Board of Review and the action 
of The Judge Advocate General have been taken in ae1:ordance with the 
provisions of Article of War so½., and that uroer the further provisions 
of that Article and in accordance 'With the fourth note following the 

· Article (M.C.M., 1928, p. 216), .too record of trial is returned £or 
your action upon the findings and sentence., and for such further action 
as you may deem proper· . . 

I 

2. When copies of the published order in this case are forwarded 

to this office, together with the record of trial, they should be 

accompanied by the foregoing opinion and this indorsement. For con

venience of reference please place the file number of the record in 

brackets at the end of the published order, as follows: 


(CM 239068). 

ltyron .c. Cramai-, 

Major 0ene ra1, 


The Judge Advocate General. 




----------

WAR -DEPARTI,ENT 
A;rrey' Service Forces 

In the Office of The Judge Advocate General 
Washington,D.C•.. (41) 

10 SEP \943 
SPJGH 

.Gr!. 239085 

UNITED STATES 	 ) FOURTH SERVICE COOJAND 

) ARMY 5mVItE FORCES 


v. 	 ) 
) Trial by G.C.M., con


Second Lieutenant GEORGE ) vened at Infantry Re

VT. JONES (0-1307827), ) placement Training 


- ·-rnfantry. Center, Fort :McClellan,~ Alabama, 5 August 1943. 
) Dismissal. 

OPINION. of the BOARD CF REVIEW 
HILL, DRIV!R and LOTI'ERHOS, Judge Advocates. 

1. The Board of_ Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci~ 
fications: 

CHARGE I: Violation of the 95th Article of War. 

Specific.ation l: In that, Second Lieutenant George W. Jones,· 7, 
Infantry, did, at Anniston, Alabama, on or about 6 Febru.. 
ary 1943, wrongfully and falsely with intent to _deceive 
Jirs. Carrie E. Downing, a person then and there authorized 
to rent a certain room sought to be rented by the said 

. Lieutenant Jones, falsely state in substance and' represent 
to the said Krs. Carrie E. DO\'rning that one Mrs. Floradora 
Louisa Blasco was the wife of the said Lieutenant Jones, 
which statement was known by the said Lieutenant Jones to 
be untrue, in that the said woman was not the wife of the 
said Lieutenant Jones. 

Specification 2: In that Secord Lieutenant George W. Jones, 
Infantry, did, at Anniston, Alabama, on or about 6 Febru
ary., 1943, wrongfully and falsely rent a room for the use 
of himself and one !.'.rs. Floradora Louisa Blasco, a woman 
not his wife, and with the said ,woman, under and by virtue 
of the said rental, did enter into occupar:icy of, and did 
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occupy said room as husband and wife ·from on or about 
6 F'ebruary 1943 until on or about 23 July 1943. 

L.-- Specification 3: In that Second Lieutenant -George W. Jones, 
. 	 Infantry, did, at Anniston, Alabama, on or about 6 

February 1943, wronefully and falsely intr?duce a woman, 
one Krs. Floradora Louisa Blasco, as his wife to. 1drs. 
Carrie E. Downing, ,men in fact t~e said woman was n~t 
the wife of the said Lieutenant Jones, as he then well 
kne,r·. 

Specification 4: (Finding of guilty disapproved). 

Specification 5: (Finding of guilty pisapproved). 

CH.ARGE II: Violation of the 96th Article of War. 

Specificaticna. In that Secon:l Lieutenant George W. Jones, 
Infantry, being then and there .a l"'.arried man, having a 
lawful living wife, did, at Anniston, Alabama, from on 
or about 6 February 19li3 until on or about 23 Ju;ty 1943 
wrongfully, dishonorably and unlawfully live and cohabit 
in a~s.tate of open adultery with one Mrs. Floraqora Louisa 
Blasco, a woman not his wife. 

He pleaded not guilty to and was found guilty of all the Charges and 

Specifications. He was sentenced to be ~smissed the service. 'llle re

viewing a.uthority disapproved the findings of guilty of Specifications

4 and 5, Charge I, approved the sentence, and forwarded the record of 

trial for action under _the 48th Article of War. 


3. 'lbe evidence in pertinent part shows that on 6 February 1943, 

accused went to the residence of urs. Carrie E. Do'Wiling at 2101 

-Christine Avenue:, Anniston, Alabama, am stated that he wanted a room · 

for himself .and his wii'e .•. Mrs. Downing·showed him a room ai::i.d he rented 


. it_. Later in the afternoon of the same daJ·, he returned with a woman 
whom he introduced "as his wife, 1'.trs~ Jones11 • They occupied the sa.me 
room in 1:rs. Downing 1 s house from 6 February to 23 July 1943. During 

. that period, accused referred to the wonan as his wife arrl they occupied 
the room together. Mrs. Downing saw them go to their room at nicht and 
leave it in the morning. Lieutenant Colonel John E. Sentell, the offi 
cer who investigated the charges against accused, identified a sworn 
statement made in his presence by accused after he had warned accused that 
he was not required to make any statement and that any statement he made 

-2



(43) 


might be used against him. In that statement accused admitted that he 
rented. a room at 2101 Christine Averrue from Mrs. Downing. about 6 
February 1943; that later in the same day he brough~ "!frs. Blasco" to 
the room and introduced her to Ers. Downing as his wife;· that he was 
not married to r::rs. Blasco and had not been married to her at any time; 
that he was married to another woman and had been married to her since · 
october or }Tovember 1940; that his wife had left him in Aueust 1941; 
and that they had two children. The statement was made by accused in 
the presence of Colonel Sentell, Captain <men A. Johnston, Second · 
Lieutenant 'Robert }T. Fick, Jr., and a woman identified at the ti!OO by 
herself and by accused as Mrs. Floradora Louisa Blasco. Previously the 
same woman had been introduced to both Captain Johnston and Lieutenant 
Fick by accused as his wife (R. 8-18; Ex. 1). 

4. The defense offered 
f 

no evidence. Accused elected to remain 
silent (R. i9). 

5. An_ accused cannot legally be convicted upon his unsupported 
confession. ·There llllSt be, in the record, other direct or circumstantial 
evidence that the offense charged probably has been committed (MCM 
1928, par. 114~). · The general rule which has been &tated and awlied by 
the Board of Review in numerous cases is that while the corpus delicti 
need not be proved aliunde the confession beyond a reasonable doubt or 
by a preponderance of the evidence or at all, nevertheless some evi
dence must be produced to corroborate the confession and such evidtmce . 
must touch the corpus delicti (CM 202213 · Mallon; CM 220604 .lntrobus; 
CM 237225 Chesson; and CM 2374.50 ,!!l)• In CM 193828 Morandi aii:t ~, 
the Board quoted with approval the following language from Daeche v. 
United States (CCA 2nd) 250 Federal 566: "The corroboration rust touch 
the corpus delicti. in the sense of the injury \aeainst whose occurrence the 
law is directed; in this case, an agreement ~o attack or set upon a 
vessel". · 

The several Specifications of the .Charges now ·under considera, 
tion allege that accused falsely presented and introduced as his wife, 
Mrs. Blasco, who was not in fact his wife, lived with her in a rented 
room as husband and wife and. cohabited with her 'in a state of open 
adultery. The gist of all of these offenses is that r:rs. Blasco was not 
the wife of accused. Without that element the other facts alleged in the 
Specifications .constitute no offense at all. There is no competent 
evidence in the record other t.~an the confession of accused, touching or 
tending to prove that essential element of the corpus delicti. There is 
testimony to the effect that the woman whom accused had been holding out 
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as his wife "identified herself" in his presence as Mrs. Blasco, 
but any statement on her part as t'o her identity was hearsay and 
not conpetent independent evidence corroborative of the_ confession 
of accused. If her statement be treated as a tacit adn>ission of 
her name and identity by accused, because made in his presence, it 
would nevertheless not constitute corroboration of the confession. 
In fact he expressly identified her, but his action in so doing was 
no more than a part of the crnfession itself. In the opinion of the 
Board of Review the evidence is, therefore; legally insufficient to 
support the approved findings of guilty. 

6. The accused is 29 years of age. The records of the Office 
of The Adjutant General show his service as follows: Enlisted 
service from June 1936 to July·1939 and from March 1941; appointed 
temporary second lieutenant, /1:rmy of the United States, from Officer 
Candidate School, and active duty, 12 January 1943. 

7. The court was legally constituted. For the reasons stated, 
the Board !Jf Review is of the opinion that the record of trial is 
legally insufficient to suppor·t the findings of guilty and the sen
tence. ·· 

• 

::::::::> ~~ 
____~_.,_,,__-___ ~_-_-_fl_~--··-......_:~~ __,Judge Advocate

___g,_,,....,~ ........____--:-___f)J,_. 
____~~~-·.;.._.;::;...._,Judge Advocate

-----~~::r"-tt-:.~~---''--...;:;..~:..=;._____,Judge Advocate 
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1st Irxi. 

war Department, J.A.G.o., 6 NOY 1'43 - To the Commanding General, 
Fourth Service Command, ·A.rrrry Service Forces, Atlanta, Georgia. 

1~ In the case of SecondLi~utenant George W. Jones (0-1307827), 
Infantr.y, I concur in the foregoing opinion of the Board of Review' 
holding the record of trial legally insufficient to support the find
ings of guilty and sentence, and, for the reasons ·therein stated, 
recommend that the findings of guilty and the sentence be disapproved. 
You are advised that the action of the Board of Review and The Judge 
Advocate General is taken un:ier the Jrovisions of Article of War 5ot 
and in accordance with note 4 following that article (M.c.M., 1928, 
page 216), and that under the further provisions of that article the 
record of trial is herewith returned to you for a rehearing or such 
other action as you may deem proper. · 

2. When copies of the published order in this case are for
warded to this office, tq?;ether with the record of trial, they should 
be accompanied by the foregoing opinion and this indorsement, except 
that in the event a rehearing is directed the foregoing opinion and · 
this indorsement should be returned alone arrl the disposition of the 
record of trial and the publication of the general court-martial 
order in the case shall follow the provisions of paragraph 89, Manual 
for Courts-Martial, 1928. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case, please place the file number of the record in brackets at 
the end of the published order, as follows: 
. 

(CM 239085) • 

T. H. Green, ~ 
· Brigadier General, u. s. A:rrrry, · 
Acting The Judge .A.dvoca.te General. 

l 	 Incl. 
Record of trial. 
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WAR DEPARTMENT 
.Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D.C. 
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SPJGK 
CM 239092 6 OCTj_sp 

UNITED STATES 	 ) 83D INFANTRY DIVISION 
) 

v. 	 ) Trial. by G.C.M:., convened a.t 
) A.P.o. 83, Nashville, Tellll811ee, 

Second Lieutenant JAMES ) 2 August 1943. Dismissal, total. 
S. HICKMAN (0-1285756), ) forfeitures, a.nd confinement tor 
Compa.ny- G, 330th Infantry. ) two years. 

OPINION of the BOARD OF REVIEK 

LYON, HILL and ANDREWS, Judge Advocates. 


1. The reoord of' trial. in the case ot the officer named a.bove has 
been examined by the Board of Review and the Board submita this, 1ta 
opinion, to Die Judge Advocate General.. 

2•.The aoouaed was tried upon the following Charges and Specifica
tions a 

CHARGE Ia Violation of the 61st Article ot War. 

Speoif'ioationa In that 2d Lieutenant James s. Hickman, 
Company "G", 3-30th Infantry, did, without proper leave, 
absent hi:mself from his organization and station at 
Camp Atterbury, Indiana, from about 21. June 1943, to 
about 12 July 1943. 

CHARGE Ila Violation of the 	95th Article of Wa.r. 
I 

Specification 1 a In that 2d Lieutenant James s. Hiclanan, 
Company- stG•, 330th Infantry, having been restricted to 
the limits of' the 2d Battalion Area, 330th Inf'antry, did, 
at Camp Atterbury, Indiana, on or about 19 June 19~, 
break said restriction by going to Indianapolis, Indiana. 

Specification 2 a In that 2d Lieutenant tMJDes s. mckman, · 
Compt.ny •G11 , 330th Infantry, did, at Cincinnati, Ohio, 
on or about 3 July 1943, with intent to defraud, wrongfully 
make and utter to The ..ff. & s. Pogue Comp&J3T, Cincinnati, 
Ohio, a certain check in words and figures u follOll'a 1 to 
'riti. 

http:Compt.ny
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Cincinnati, Ohio, July 3., 1943 

Fir'st Nat'l Bank & Trust co-.., Bank of Ml.con, Ga. 


The H. & s. Pogue Company
. . 
·	Pay to the order of Cinoinnati, Ohio $25.00 
Twenty-five and •• •••••••••• no/100 Dollars 
101st Inf.Bn (Sep) 
Ft. Thomas, Ky. /s/ James s. Hickman 

' 0-1285756 

and by mee.ns thereof·did fraudulently obtain from the said 

H. &: s. Pogue Company, the sum of twenty-five ($25.00) Dollars, 
in cash, he, the said Lieutenant Hickman, then well knowing· 
that he did not have, a.nd not intending that he should have, 
sufficient funds in the said First National B&.llk & Trust 
Company, for the payment of said check. 

Specification 3& Same form as Specification 2, but alleging 
check dated 3 July 1943., payable to the order of The 
.MaA.lpin Company, ma.de a.nd uttered to the same oomp8DY,at 
Cincinnati, Ohio, a.nd fraudulently obtaining thereby i25.00~ 

Specification 4a Same form a.s Specification 2, but alleging 

check dated 6 July 1943, payable to the order of The 

Mc.Alpin Compaey., ma.de and uttered to the same comp8DY, 

at Cincinnati, Ohio, a.nd fraudulently obtaining thereby 

$25.00. 


Specification 5& In th.at 2nd Lt. James s. ffickman, Co. G, 

330th Infantry., did, at Cincinnati, Ohio, on or about 9 

July 1943, with intent to defraud, wrongfully make and 

attempt to utter to The John Shillito Co., Cincinnati, 

Ohio, a certain check in words a.nd figures as follCJW"s, 

to wit& 


Cincinnati, Ohio, July 9, 1943 

Bank Citizens & Southern Na.t 1 l Bank, lvkoon, Ga. 

Pay to the 

Order of The John Shillito Co. $20.00 


Tv!enty and • • • • • • • • • • • • • • • no/100 dollars 


/ s / James S. Jii cl:l!lan 
0-1285756 

101st Inf Bn. (Sep) Ft. Thomas, 
Kentucky 

and by means thereof did attempt fraudulently to obtain from 
the said !le John Shillito Co., the sum of twenty (:$20.00) 
dollars, in cash, he, the said Lt. ffi.ckman, then well knowing 
that he did not ha.ve, and not intending that he should have, 
sufficient funds in the said Citizens & Southern Na.tiona.l 
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Bank for the payment ot said checka. 

ADDITIONAL CHA.RGEa Violation of the 95th Article of War. 

Speoifioationa In tha.t 2nd Lt. James s. Hickman~ Co. G. 330th 
Infantry. did. at Cincinnati,·Ohio, on or a.bout B July 1943, 
with intent to defraud, wrongfully make and utter to The 
John Shillito Co., Cincinnati, Ohio, a certain check in 
words and figures, as follows, to wita 

Cinoirmati, Ohio, July 8, 1943. 
Banka Citizens & Southern Nat'l Bank, Ma.con, Ga. 
Pay to the 

Order of Shillito's $30.0Q 
Thirty and ••••• . . . . • • • • • • no/100 dollars 

/s/ James s. Hickman 
0-1285756 

_ 101st Inf. Bn. (Sep) 
. Ft. Thomas, Ky. 

and by means thereof' did fraudulently obtain from the said 
The John Shillito Co., the sum of thirty ($30.00) dollars, in 
oash, the said Lt. Hickman, then well knowing that he did not 
ha.ve, and ·not intending tha.t he should ha.ve, ·sufficient funds 
in the said Citizens & Southern National Bank for the payment 
of said check. · 

Accused pleaded not guilty to a.nd was found guilty of all Charges and 
Specifications. ~'videnoe of one previous conviction of absence without 
leave was introduced. He was sentenced to be dismissed the service, to 
forfeit all pay and allows.noes due or to beoome due, and to be confined 
at hard labor for five years. The reviewing authority approved the sen• 
tence, remitted three years of the oonfinement, and forwarded the record 
of trial for action under Article of War 48. 

3. The evidence 1introduced by the prosecution shows tha.t accused 
is a second lieutenant, Company G, 33oth Infantry (R.7). On 19 and 21 
June 1943, by General Court-l&l.rtial Order No. 9 of the 83rd Infantry 
Division, accused was restricted to the Second Batta.lion Area, 330th 
Infantry, at Camp Atterbury, Indiana (R.10-12, l4J Pros. Exs. 3.4). 

On 19 June 1943, accused left his battalion area and went to 
Indianapolis, Indiana, where he was seen ~n the Harrison Hotel on that 
date at 9 p.m. by Second Lieutenant Raymond c. Rudd, Compe.zw G, 330th 
Infantry (R.7.10,16). 

First Lieutenant Richard L. Cook, Company G, 330th Infantry, waa 
company commander on 21 June 1943. On and after that date, according to 
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Lieutenant Cook, aooused was not pr_esent for duty with his organization. 
Lieutenant Cook personally oonduoted a searoh for aoouaed whioh inoludeq 
the offioers' barracks and a.ooused 1s room in the company area (R.9). 
Aooused's absence was terminated by his arrest and delivery to the mil
itary authorities at Fort Thomas, Kentuoky, on 12 July (R.B,14J Pros. 
Eics. 2,4). Aooused's absenoe during this period was without leave (R.14; 
Pros. Ex. 4). ·· 

On the morning of 25 July 1943 accused identified his signature on 
and admitted having signed what purports to be a tra.nsoript of a state
ment made by accused before a board of officers at Camp Atterbury, · 
Indiana, 17 July 1943. This statement recites as. a faot that aooused 
was informed of his constitutional rights in making any statement and 
further informed that UliY' statement he might lllake could be nheld against 
him" (R.14,Pros. Ex. 4). In this statement accused said, "I left this 
station [lfeJ!lP Atterbury, IndianaJ on 21 June 1943 .AYroL". lil also said, 
among other things, that during the period of his absenoe from his station 
he drew and, with one exception, cashed while in Cincinnati, oheoks payable 
to the persons and for the amounts as follows a 

H. & s. Pogue, department store, amoimt not specified. 

MoAlpin, department store, amount not specified. 

A department store, name and amount not specified. 

Shillito and Co., $20.00 (not cashed). 

Shillito and Co., amount forgotten. 


Accused said tha.t he was in Cincinnati between 2 and 12 July and that 
these checks were drawn. on the Citizens e.nd Southern Bank, Ma.con, Georgia, 
in which bank he had had no n,oney 11for over six months". After itemizing 
these checks, accused admitted. that he had not made a.ey of them "good". 

1'vidence presented by the prosecution shows further that on the dates 
alleged in Speoifioations 2,3, and 4 of Charge II and the Specification 
of the Additional Charge, one representing himself as Seoond Lieutenant 
James s. Hickman, serial No. 0-1285756, 101st Infantry Battalion, Fort 
Thoma,, cashed checks signed by him "James s. Hickman", dated, for the 
amounts, to the payees, and drawn on_'j;he banks alleged respectively in 
those Specifications. The signature on each of these checks is that of 
a.ocuaed. 

In support of Specification 5 of Charge II, the prosecution showed 
that on 9 July 1943 James s. Hickman identified himself a.s a soldier, 
serial No. 0-1285756, 101st Infantry, Fort Thomas, Kentucky, to Shillito 
Company and presented to that company a. check drawn by James s. Hickman, 
dated 9 July 1943, in favor of The John Shillito Company, for $20, dre.wn 
on the Citizens and Southern National Bank ~f Macon, Georgia. 1t·beara 
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the signature of accused. This check was not ca.shed. As a result of 
aooused having presented tho check mentioned in the preceding paragraph 
the day before·. the payee checked with Arm::, litadquartera at Fort Thomas. 
Kentuoky. to verify the identification given by accused. "During tho 
conversation and investigation" acoused departed from the store. He 
left the check behind. W1oa.shed (R.15; Pros. Ex. 9)• 

.Accused remained silent and ce.lled no witnesses. 

4. It was proved that acoused could not be located in the officers' 
barracks or his room in his company area on 21 June 1943 and that on and 
after that date he was not present for duty with his organization. His 
absence was terminated by his arrest o~ 12 July 1943. This evidence. 
coupled with the confession of accused that he went absent without leave 
from his station on 21 June 1943. supports the allegations of the Specifi 
cation of Charge I. Accused was properly found guilty of a violation of 
Article of War 61. 

On 19 June 1943 as appears by General Court-Mlrtial Order No.- 9 of 
the 83rd Infantry Division. accused was restricted to his battalion area. 
On that date accused broke his restriction and went to Indianapolis• where 
he was seen by Lieutenant Rudd who testified to that :£'act. Although the 
allegations of Specification 1 of Charge II were proved. the conduct 
therein alleged is not a violation of Article of War 95 but rather a 
violation of Article of War 96. 

Specifications 2.3.4 e.nd s. Charge II; and the Specification of the 
Additional Charge. allege the fraudulent cashing by accused of four checks 
and his wrongful attem.p~ to fraudulently cash a firth check. drawn by 
him on two banks in which he knew that he had insufficient funds .for 
their payment. and not intending that he should have sufficient funds 
in the banks for their payment. The evidence presented by the prosecu
tion fails utterly, except for the confession of aocused. to show that 
the four checks which were ca.shed by accused were ever presented for 
payment by the several payees, or that the checks, in fact, were unpaid. 
In the confession of accused there is a direct admission that he had not 
had any money in the Citizens and Southern Bank for six months. It was 
on this bank that two of these checks were drawn. Accused is silent a.a 
to aey knowledge with respect to the substance or condition of a· possible 
aocollllt with the First National Bank and Trust Company, the bank on whioh 
the other ohecks were drawn. However. it is a reasonable conclusion that 
aoouaed had no account or f'Unda in this latter bank, otherwise he would 
not have found it necessary to draw on the Citizens and Southern Bank, 
where he knew he had no funds. The cashing. and attempted cashing of the 
five checks can properly be coD;5idered as one transaction. They were 
e.ll presented between 3 July and 9 July, the period during which ac
cused was absent without leave from his organization, and during which 
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he was separated from the pay roll, ·his quarters and mess. and obliged 
to "find" himself in the City of Cinoinnati. Proof of the corpus 
delicti of the Speoif'ioations having to do with the bad chec]cs ia es
tablished independently of the confession of accused. other evidenoe 
shows that on 8 July he.cashed a check for $30 at the Shillito Company. 
That check was drawn on Citizens and Southern National Bank. On the 
next day. 9 July. accused returned and attempted to cash a. check for 
$20 drawn on the same bank. The Shillito Company collD'.ll.unicated at 
once with Army Headquarters at Fort Thomas• Kentucky, the address given 
by aocused. It is clear that this inquiry was made by telephone and 
that in the midst of the conversation aooused left. & not only lei't, 
but he left without; the ch.eok or the oash. The attempt to oash this 
check is proved by direct evidence. The guilty knowledge and fraudulent 
intent involved in the attempt are proved circumstantially. The fraud 
and guilty knowledge involved in this one attempt are sufficient to 
stamp with fraud the entire transaction, invohi:ri.g all five checks. 
The carpus delicti is suffioiently established to open the door for 
the use of accused's confession. In the confession we find an admission, 
specifically that accused did not have money in the Citizens and Southern 
Bank and, inferentially. that he had no money in the First Nat~onal Bank 
and Trust Company. at the time he drew the several checks. The further 
element of' the offense that accused did not intend to have moneys on hand 
to meet the checks when they were presented is proved by the fact that 
accused was absent without leave from.his organization, a.nd that during 
such absence his PS¥ voucher would be withheld.' Accused knew that he 
would be unable to take care of these checka by the time they were presented 
for payment.· The allegations of Specifications 2,3, 4 a.nd 5 of Charge II 
and the Specification of the Additional Charge were satisfactorily proven. 
The conduct therein set forth constituted a violation of Article of War 
95 as charged. ' · 

5. It was error to receive evidence of one previous conviction at 
the conclusion of the trial before voting on the f'indinga. However, the 
evidence so received and considered pertained to the previous conviction 
brought to the attention of the court earlier during the trial when there 
was received in evidence a cow or General Court-Martial Order No. 9 (Ex. 
3). This evidence was neceasarily and properly received in support of the 
allegations ·of Specifioa.tion 1, c:1arge II. which alleged breach of restric
tion. Since the court already kn,ew' or this previous conviction, it can 
not be said that its introduction. out or order. prior to the arrival by 
the court a.t its findings, was materially prejudicial to the substantial 
righta ot accused. 

6. Accused ia 30 years old and had a high school education. He was 
commissioned second lieutenant. Army or the United States. 20 June 1942. 
after a.ttending-Inf'a.ntry Officers' Candidate School, Fort Benning, Georgia. 
There was prior enlisted service between 20'December 1940 and 19 .chme 1942. 
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7. The court wa.s legally constituted and had jurisdiction of the 
person e.nd the subject matter. No errors injuriously affecting the 
substantial rights of accused were committed during the trial. In the 
opinion of the Board of Review the re.cord of trial is legally sufficient 
to support only so muoh of the finding of guilty of Specification 1, 
Charge II, as involves a finding of guilty of that Specification in 
'Violation of Article of War 96J legally sufficient to support the find
ings of guilty of the remaining Specifications and of the ChargesJ and 
legally sufficient to support the sentence and to warrant confirmation 
thereof. Dismissal is mandatory under Article of War 95, and authorized 
under Article of War 61. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., 11 OCT 1943 - To the Secretary of Vwar. 

l. Herewith transmitted for the action of the President a.re the 

record of trial and the opinion of the Board of Review in the case of 

Second Lieutenant James s. Hickman (0-1285756), Infantry•. 


2. I concur in the opinion of the Board of Review that the record 
. of trial is legally sufficient to support only so much of the finding 
of guilty of Specification l, Charge II, as involves a finding of guilty 
of that Specification in violation of Article of War 96; legally suf
ficient to support the findings of guilty of the remaining Specifica
tions and of the Charges, and legally sufficient to support the sentence 
and to warrant confirmation thereof. In this case it is believed that 
dismissal is sufficient punishment. I therefore recommend that the 
sentence be confirmed but that _the forfeitures and confinement adjudged 
be remitted, and that the sentence as thus modified be carried into exe
cution. 

3. Inclosed a.re a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereina.bove ma.de,should 
such action meet with approval. · 

·'""' .·~...._ ·... '--. ..·"-·~-

J.t,ron c. Cramer, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Inol.2-Draft of let. for 

sig. Seo. of 1iar. 
Inol.3-Form of Ex. action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confirmed rut forfeitures and 
confinement remitted. G.C.M.O. 367, 13 Nov 1943) 
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WA..~ DEPARTMENT 
Army Service Fcrces 

In the Office cf The Judge Advocate General 
. Washington,D.C. 

(SS) 

C?JGH 	 .15 SEP 1943. 
CI: 239133 

Ul-JITED STATES 	 ) FOURTH Am FORCE 
) 

v. 	 ) 
. I 

Trial by G.C.M., convened 
) at ArrrrY Air Base, Hamilton 

Private ARTI-IL'TI. V. Mc:MAHAN, ) Field·, California., 12 and 30 
JR. (15085360), 9th Trans ) July and 2 August 1943. Dis
port Transition Training ) honorable discharge and con- ~
De tachr.ient. ) !inement for five (5) year,5 • .-.'., ... .,.

Federal Correctional Inst:l(S .. ·n 
tution., Englewood, Colorado. -;~ .., 

,· 0 

C"),.., "" 
HOLDING by the BOARD OF REVIBW 

HILL, DRIVER and LOrTFllliOS., Judge Advocates' 

1. The Board of Review has examined the reco~ of trial in the 
case of the soldier named above. 

2. The accused was tried·upon the following Charge and Speci!i
catlons: 

CHARGE: Violation of the 93rd 	.Articie of War• . 

Specification la In that Private Arthur v. !~cMahan, Jr., 

9th Tr~nsport Transition Training Detachment, did, at 

156 San 1:arco Avenue, Lomita Park, Cali!ornia, on or 

about 20 June 1943, commit the crime or sodolllY, by- · 

felonious]y and against the order of nature having 

carnal connection per os lfi:th Shirley Proctor, age 6 

years. 


Specification 2a In that Private Arthur v. 1~cMahan., Jr., 

9th Transport Transition Training Detachment, did., at 

156 San Marco Avenue., Lomita Pc.rk, California., on or 

about 21 June 1943, commit the crime of sodonzy; by 

felonio~ly and against the order of nature having 

carnal connection per os nth Shirley Proctor., age 6 

years. 


He :.=,leaded not guilty to and was found guilty of the Charge and Speci
fications. He was sentenced to be dishonorab:q discharg~d the service., to 
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forfci t all pay ar.d allowances cue or to become due, and to be con
fined at he.rd labor for five (5) yee.rs. l'he reviewing authority 
approved the sentence, designated the Federal Correctional Institu
tion, Englewood, Colorado, as the place of confinemen:'~ and forwarded 
the record of trial for action under Article of War 5~. 

3. The. only direct evidence offered by the prosecution in 
support of the Specifications of the Charge consisted of the testimony 
of Shirley Proctor, named as the other party to the acts of sodotcy of 
accused. The record shows that she entered the cour.troom, 11assumed 
the stand" and was quett. ioned b;r the trial juJge advocate who first 
directed her to "walk around there in front of t.11e chair, and stand 
r;i.ght ~ere". She stated that she was six years old - would be seven 
on 5 September 1943, that she did not know what an oath was, that she 
went to Sundey School every Sunday, knew "who God is", and that He is 
in Heaven. She also stated that she would gc to Heaven when she died 
unless she were a, bad girl, in which event she did not know where she 
would go. It was wrong to'tell a lie, she did not ever tell one and 
God would ptmish her if she did (R. 14-15). 

'l'he trial ~udge advocate then remarked, 11 I ask the defense 
counsel, or --- are you satisfied with the swearing of the witness, or 
is the cocrt satisfied?" and defense counsel indicated that he would 
like to ask a few questions. Upon interrogation by him, Shirley. 
testified that she had just been promoted to the second grade, she did 
not know how many days there are in a week or a 1r.onth or how many hours 
there are in a day and she could not count to a hundred or to twenty by 
ones. She did not know how God puni~es people. She knew wliat a lie 
is - "It's when you don•t tell the truth" (R. 15-16). 

After defense counsel had stated "I think that's all", the 
following immediately tra.,spired: 

. 
"TJA: Is the court sc1 t.isfied with the swearing of the 

witness?· 
P:-tESIDENT: I think we are ,satisfied as far as the 

witness goes, considering the age and so forth. 
TJA: That's what I mean. I mean her competence to testii'y. 
PRF.SIDEtlT: Surely. 
TJA: Shirley, you want to sit up in that chair right there. 
LAW 1'.E"MBERa You haven 1t sworn her yet. · 
TJA1 What's that? 
LAW l:E1'.BIB: You haven't sworn her yet. 
TJA: She does not know what an oath is. 
"U.W 1:El'.BER: I think you ought to explain to her what an 

oath is before she starts to testify. Tell her she ir.ust tell the 
truth while on the stand. · 
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TJAz All right. Now, Shirley, anything you tell, any
thing you say when you are sitting in that chair there 

A Yes. 
TJA1 You want to make sure it is the truth, understand? 

(Witness nods head) 

TJA1 And you don't want to hold back anything, you want 
to tell·everything. 

A Yes. 
TJA: Make sure everything is the truth. If you don•t 

God 1'ill. punish you. Now, he 1s watching over you. 

(Witness nods head) 

TJAs Is that sufficient?" 

There was no answer from any source to the foregoing question by the 
trial judge advocate, who then proceeded with the direct examina
tion (R. 16-17). 

4. Article of War 19 provides that all persons llho give evidence 
before a court-martial shall be examined on oath or affirmation in the 
following form.1 "You swear (or affirm) that the evidence you shall give 
in the case now in hearing shall be the truth, the whole truth, and 
nothing but. the truth. So help you God"• 

With reference to the foregoing requirement Winthrop states 
that in view of the m9.ndatory injllllction of the Article "the form of 
the oath B'i:iy not be departed from; but the w.i. tness may accompaey the 
form by such additional ceremoey as is habitual with persons of his 
religious sect11 (Winthrop's Military Law am Precedents, P• 285). As 
to the procedure that should be followed in the case of a very young 
'Wi. tness who does not understand the meaning of ari oath, the same au
thority (p. 333) states& · 

"* * * Where indeed a your:g child,· who is to be a material 
witness, is quite :ignorant of the obligations of an oath, 
it should be instructed beforehand, by some competent 
person--as a clergyman, as to the rature of the oath and 
the moral consequences of false swearing. A momentary in
struction at the time of the trial is not sufficient. 'Tiie 
court,. in a case 'o'rdouot, iilI;byquestioning Uie child, 
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satisfy itself whether he or she has the requisite appre
ciation of the significance of an oa:th to make proper its 
administration. Where there is an apparent lack of 
knowledge, ani no opportunity for instruction has been had, 
the court rN1y grant a continuance to enable such instruc
tion to be given. These consic!-eraticns are especial'.cy · · 
important on a trial i'or the rape of a young female child.• 
(Underscoring supplied.) · 

In the instant .case, after Shirley Proctor had been examined 

to determine her competency as a witness, the Trial Judge Advocate 

expressly conceded that she did not understand the meaning of an oath. 

The law member stated that it should be explained to her and direc:t;ed 

that she be instructed to tell the truth. 


The Trial Judge Advocate then gave Shirley the brief expl.ana..;. 
tion and instruction quoted above. No oath was administered to her 
either in the exact or substantial form prescribed b.r Article of War 19. 
She was not asked to swear and did not swear to tell the truth. As 
she afi'irmative'.cy expressed a belief in God and it did not appear that 

· she had any conscientious or religious scruples against taking an oath 
there was no reason to have her testify upon affivation rather than 
upon oath. 

While the unsworn stateroont of a child of tender years J!BY be 
admitted in evidence -where defense counsel expressly waives objection · 
thereto, a mere failure to object does not constitute a waiver. The 
Board of Review has held that the admission of such a statement without 
express waiver of objection injuriously affects the substantial rights 
of accused, in the absence of competent evidence of a compelling 
character (Dig. Op. JAG, 1912-40, sec. 395 (.58}J CM 185972; CM 186545). 
While the defense counse1 in the present case did not make any objection 
to the unsworn testimoey of Shirley Proctor he did not expressly waive 
objection or affirmatively consent that it be received in evidence. 

Since tq.ere is no other evider¥:e in the record to support the 
findings of guilty, the receipt in evide~e of the \ll'lSWorn testimoey of 
Shirley Proctor, 1n the opinion of the Board of Review, injuriously 
affected the substantial rights of accused. 

5. For the reasons stated, the Board of· Review holds the record 
of trial. legally insufficient to support the findings of guilty and le
gally insufficient to support the ~entence. . . 

---,'"'~------~_-_7'_r:-_,_--~-~~~Judge Advocate 
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1st Ind. 

War Department, J.A.G.o., 2 9 SEP 1943 - To the Co-ding General, 
Fourth Air Force, San Francisco, California. 

1. In the case of Private Arthur V. Mc1&1.han, Jr. (1508536o)", 9th 
Transport Transition Training Detachment,· I concur in the foregoing 
holding of the Board of Review, and, for the reasons therein stated, 
recommend that the findings of guilty and the sentence be disapproved. 
You are advised that the action of the Board of Review and the Assistant 
Judge Advocate General is taken under the provisions of Article of war 
501, and Executive Order 9363 dated July 23, 1943, and in accordance 
with note 4 following that article (!£M, 1928, p. 216), and. that under 
the further provisions of that article the record of trial is herewith 
returned to you for a rehearing or such other action as you rre.y deem 
proper. 

2. Should you decide to order a rehearing in this case attention 
is inv:ited to paragraph 4 of the holding of the Boa.rd of Review in Vihich 
is quoted an extract from Winthrop's Military Law and Precedents outlining 
an approved method of instruct:ing a young child as to the meaning of an 
oath preparatory to the adnrln:istration of the oath. 

J. When copies of the published order in this case are forwarded 
to this office together with the record of trial, they should be ac
companied by the foregoing holding and this indorsement., except that :fn 
the event a rehearing is directed the foregoing holding and this indorse
ment should be returned alone and the disposition of the record of trial 
and the publication of the general court-nartial order in the case sha.11 
follow tqe provisions of paragraph 89, M:inua.l. for Courts-M3.rtial, 1928. 
For convenience of reference and to facilitate attaching copies of the 
published order to the record in this case, please pl.ace the file number 
of the record in brackets at the ood of the published order, as followsa 

(CM 239133). 

T. H. Green, .' 
Brigadier General, U.S•.A:rmy, 

Assistant Judge Advocate General, 
1 Incl.- In charge of Military J.istice. 
.· Record of trial. 
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WAR DEPARnmrr 
A:rrq' Serri.ce Forces 


In the Office ot The· Judge Advocate General 

Washington, D. c. 


SPJ(Jl 
CK 239137 

UNITED STATES 

.... 
First Lieutenant DOMINIC 
A. SCAVABDA (0-1533909), 
l(edical Adm1.nistratin 
·Corps. 

9 SEP l:!43 


HAWAIIAN' DEPARTMmT 


Trial b7 G. C. Y., convened at 
Armr Taek Force, Aro 11914, 23 
J\U.1' 1943• Dismissal and cca
finement tor one (1) 78&1' and 
nine (9) monthe. 

OPDfIOI ot the BJARD OF REVIEW 

CRESSON, LIPSCOMB and SLEEPm, Judge A.dwcatee. 


l. The record ot trial in the case ot the officer named aboTe has 
been ervd ned by' the Board ot Renew and the Board subaita tbie, it• 
opl.nion, t.o The Judge Advocate General.. 

2. The &c(?used was tried upon the tollCJlrUl& Charge and Specitic&timu 

CHARGKt Violation ot tbe, 96th Article ot war. 

Specit1oatiC111s In that Firet Lieutenant Daninio A. Scavard&, 
lledical. Adld.n1.etrat1n Corps, 26th station Hospital, APO 
Nuaber 914, did at APO nunbel" 914, on or about 15 J\U.1' 1943, 
with telom.ous intent am against the order ot nature, a.ttspt 
to cCJllldt the crille ot aodcilll;T per o• with st&tt Serge~ 
Normand G. Gaadrea.u, lledical Detachment, 26th sta.ticn 
Hospital, .APO HIDber 914. 

He pleaded guil.t7 to and wa• tolmd guilt7 ot the Che.r&e and Specitic&Uon. 
He waa sentenced to be diad.aaed troa the militarr senice, to forfeit all 
P8.7 and al.lOllancea du and to 'beccae due and to be confined. at bard labor tor 
a period. of one 79ar and nine ~ha. The re'Yiewing authorit7 approwd. tbll 
ND.tenee and · forward.eel the Ncord ot trial tor action lmder the 48th Article 
ot War. 
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3. The Hidenee tor the proeecut,ion, support.ing am contiming the 
plea of guiltJ', in brief ia as tollow11 

In the ear~ part ot the evening of lS Jul.7 1943, statt Sergeant 
lomand G. Gaudreau, on hie ·n:r to the lhowers afier a gui.e o! baseball, met 
the accused., who haTing learned where he was going, urged b:ia to"bun7 back". 
Fifteen minutes later, retuming to his tent to change bi• clot.he,, Sergeant 
Gaudreau, tomd the accused. sitting on hie absent. roClGIIBS.t.e' s bed. After tbaJ' 
had. discussed different things tor about !1.!t.ffn minutes, the accuaed got 
up and said be n.a going; then slapping bis hand on Gaudrea11.• a knee, he eat 
down on the bed beside hi.a, started making adnnce•, and. f'inalJ7 inquired, 
"Would you like to 1 tudge 1 arouncl?". Sergeant Gaudreau suspected what be 
was 1.1p to, hadng "heard raurk• abOllt. it."• He replied. that this was neither 
the ti.lie nor the place tor such a thing. Then the accused nggested. "H°" 
about coming b&clc at, about. 9100 o1eloclt or so?" "All right", the sergeant 
told hill; then set out to report the matter to Major Tinker. Unable to 
locate the major, be decided to tell Chaplain Valenta and aek bi• ad.Tice. 
The chaplain excused biaselt after hearing the stoey, returning in about ten 
minutes, at •hi.ch time he told Gaudreau to go back to bis tent, act as if 
not.bin& had happened and "just go on as agreed"• The Hrgeant waited until 
about. 9a30, when the accused came to bis tent and suggested that they go down 
to the oft1.cera• shower•• Gaudreau told the accused to go first, that he 
1'0W..d follow in a few minutes; then ran to Chaplain Valenta• 1 quarters to 
tell him that he was going to meet the accused. in the otticera• lhowera. Tbs 
chaplain Aid, "Go ahead and stall bi.a off !or fiTe or tEl'l minutes and I'll 
take care of it.• After about tiTe minutes Gaudreau aet the accused in the 
off1cers• ,showers. After a. briet, suggestin connraation, the accuaed. asked 
Gaudreau to sit down on the bench and unbut.t.c:a b11 pants. Gawireau•a back 
was towards the door, which he wanted to watch, so he told the accused he 
would rather sit the other wa:,; as be unbuttoned his pant•, be was watching 
outside. In about· thirt7 seeond.1, a fiaahlight beu. refiected on a tillber. 
Just as the accused put his mouth dam to Gaudreau'• penis, and took 
Gaudre&u1 s penis into bis mouth, two officers walked 1n and asked ttwhat'• 
the mean1ng or this?• Af'ter thq got outside, one of' them tolcl Gaud.Nall 
to report to h1• quarters un:ler arrest. He did not recognise the two officers 
tben, but knows now- that the7 were Lieutenant Colonel Julian B. Francis and 
Lieutenant. Colonel Donald M. llcClain. The accused was not in the least dnmlc 
nor mder the in!luenoe ot drugs. Gaudreau never suggested to accused that 
they two comnzit the crime o! aodom;y together; the first suggest.ion came tl'Olll 
the accused that same night (R. lrl,). 

It was agreed b;r all parties that it Chaplain Marcus A. Valenta 
were present he would testify' that on 15 Jul.7 1943, Sergeant Gaudreau, a non
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coaad.asicned officer ot excellent character, had reported. to him - Chaplain 
Valenta - that theN was an otficer in the Medical Corps who wanted to 
coanit an i.mloral act with b1a - Sergeant Gaudreau; that on that same evening 
this officer had caae to hi• - Gaudreau• s - tent, slapped h1a on the leg, and 
atated that he would retUJ'll about nine o• clock. The chaplain reported theN 
tacts to Colonel Francie, who instructed. the chaplain to tell the sergeant to 
go to his tent and wait. At about nine-fifteen, the sergeant came to the 
chaplain's ottice and stated. that he was going to aeet the officer at. the 
ahowera; whereupon the chaplain inf'ormed. Colonel Francis, who accompanied b;r 
Colonel McClain, went to the showera and there found both parties (R. 6-7, 
EJc•. "A")• 

According to Lieutenant Colonel Julian B. Francie, ha.Ting been 
intol'llled, that ewning, of the aocuNd.1 • design•, he got Colonel KcClain 
to go with hia to the sergeant•• tait about 912;. Learning that the sergeant 
had gone to meet. the officer at the shower•, th97 walked into the door there, 
and tlashed their light. Sergeant Gaudreau I s pants were unbuttoned and the 
accused was leaning oTer hi.JI, hol.cli.n& Gaudreau' s penia in hi• hand. The 
accused Jumped up and started tor the door, but the colonel stopped hill, 
uld.ng what was going on. The accused did not sq anything; Cauireau said 
"it was just like he reported to the chaplain"• Colonel Francis bad been 
in!onned that the accused was the officer inTOlffd., prior to entering the 
shower; and, when he entered, he recognized the accused. At. that. t.im, only' 
the accused. and the sergeant were in the bu1Jd1ng, and the accused. was not 
c:lnmk nor under the in!l.uence of drugs (R. 7-8). 

When Colonel Francis flashed hi• light, at the entrance to the 
showers, Colonel McClain heard a scrambling noiee, and: saw an ot.ticer and a 
nrgeant st.anding there, the se,;-geant on the right ot the entrance tucking 
bis privates back into hi.a pants and buttoning than, the officer on the left, 
With his erect penis in bis hand. Colonel Francis asked what waa going on and, 
as soon as the two men got their clothes tlxecl, all went outside. Colonel 
McClain recognized. the accused am the eergeant aa being troa the medical 
corp,. Both were placed under arrest, and the accused, after being warned, 
stated he had nothing to sa.7 (R. 8-9). 

4. The defense declined to croes-e:x.am:ine the witnesses tor the pro
secution, and introduced o~ one, Captain Frank B~ Boyle, Medical Corps, 
who test.Wed that the method ot eexual eaq,ression alleged in the Speci!icat.1.cn 
•• not normal. However, he did not. conaider it a unitestation ot inaanit71 
it signi.tied an individual, abnormal in that respect, who could be pertect.17 
normal othe:nd.H. In the witness• opinion, the accused could not control this 
action, which waa aa nonul. to h1a "•• other wqa are to other peopl•"• The 
h01110MXUal. urge is a strong on•J but, in this inatance, what the accused. ha4 

-3

http:pertect.17
http:Speci!icat.1.cn


(64} 


in m1nd. did not constitute a willtul attempt to harm another perecn. HOlll,C),o 

eexuala are medical problerna, their manifestation of aberrant human behavior 

cannot be considered as normal, and the,- need re-education or readjustment 


· to take their minds :t'rom their abnormal cravings. Being 11aick 11 with reference 
to their sexual craTings, they cannot control this abnormal act· quite so well 
as a normal perBOn can control a normal act. They should have educational 
treatment designed to effect a readjustment; but should not be at large, while 
such treatment is being administered (R. 9-11). 

5. The accused, atter his rights had been explained to· hill, desired 

to remain silent. 


6. The plea ot guilty- by the accused is tul.4 substantiated and 

corroborated by the uncontradicted tesUmoDT ot tour unillpeached. witnesses. 

The ~ witness tor the defense stated positin~ that the accused was not 

insane, mere~ abnomal in respect to the act alleged in the Spedtication, 

normal 1n other respects. 


7. The accused 1a Yi year• ot age. War Department records show that 
he was comi.aaioned in active service as a tempor&17 second lieutenant, A.u.s., 
at Carlisle Barracks, Pennsylnnia, 25 August 1942; promoted to first lieutenant, 
13 January 1943. 

s. The court was legally' constituted. No errors injuriously attecting 

the substantial rights ot the accused were coanitted during the trial. In the 

opinion ot the Board ot Rmn the record ot trial is legally' wt!icient to 

support the tindinga ot guilt,- and the sentence and to warrant confirmation 

thereof. Diad.eaal 1• authorised upon conviction ot a violation ot Article 

ot War 96. 


Jb~~~, Judge .Advocate. 

~t'~. -te. 
, Judge Advocate. 

-4



SPJGN 
CM 239137 

1st Ind. 

War Department, J.A.G.o., 1 3 SEP 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of First Lieutenant Dominic A. Scavarda (0-1533909), Medical 
Administrative Corps. 

2. I concur in the o-pinion of the Board of Review· that the 
record of trial is legally sufficient to support the findings and 
sentence arxi to warrant confi..nnation thereof. I recommend that the 
sentence be confirmed and carried into execution and that the United 
States Disciplinary Barracks, Fort Leavenworth, Kansas., be designated 
as the place of confinement•. 

J. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action., and a form of 
Executive action designed to carry into ei'fect the foregoing recom
mendation., should such action meet 'With your approval. 

~ ___.,...__,__......_....... 


Myron C. Cramer, 

Major General, 


The Judge Advocate General. 


3 Incls. 

Incl l - Record of trial. 

Incl 2 - D.f't. of ltr. for 


sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 

(Resigned) 
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WAR DEPARTMENT 
Army Service Foroes 

In the Office of The Judge Advocate General 
(67)

SPJGK 
CM 239164 

12 OCT m_3. 
UNITED STATES 	 ) ARMY AIR FORCES 

) WEST COAST TRAINING CENTER 
v. 	 ) 

) Trial by G.C.M. convened at 
Private JAMES R • KYLES ) Minter Field., California., 
(38099067)., 64th Base Head- ) 24-26 June 1943. Dishonorable 
qu~rters and Air Base Squadron., ) discharge and confinement for 
Army Air Forces Basio Flying ) life. Penitentiary. 
School., Minter Field., California. ) 

REVIffl by the BOARD OF REVIffl 

LYON, HILL ,and ANDRD'IS., Judge Advocates 


1. The reoord of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Aooused was tried upon the following Charge and Specification& 

CHARGE& Violation of the 92nd Article of War. 

Specification& In that Private James R. K"1les., 64th Base 
Headquarters and Air Base Squadron, Arm;/ Air Forces Ba.sic 
Flying Sohool., Minter Field., Bakersfield., California., did 
at or near Bakersfield., California, on or about May 31., 
1943., forcibly and feloniously., against her will, have 
carnal knowledge of Kathlene Witwicke., 1312½ MStreet., 
Bakersfield, California. 

He pleaded not guilty to the Charge a.nd. Specification. He was found 
guilty of the Charge and guilty of the Specification, substituting 30 
Yay 1943 for 31 l1ay 1943. No evidence of previous convictions was intro
duced.· He was sentenced to dishonorable discharge., forfeiture of all pay 
and allowances due or to become due., and confinement at hard labor for 
life. The reviewing authority approved the sentence., designated the 
United Sta.tea Penitentiary., McNeil Island., Washington., as the place of 
confinement., a.nd. forwarded the record of trial for·action under Article 
of War 6o½. . 

3. Summary of evidence. 

The prosecuting witneu was Mrs. Kathlene Witwicke of Bakersfield, 
California (R.72). According to her testimony., she worked as a waitress 
at Gill's Cafe., was 5 feet 4 inches tall, 24 years of age, divorced., and 
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t~ mother ot ~ tour-year-old daughter (R.72,74,100,101). On 30 ~ 
·1943, she atteDded & pionio tor the employees ot the oat• and their 
·friends (R.74). She was dressed in a llaok suit and blouse (R.74,107, 
124). The party lett Gill'• c..re around noon '(R.74,100). Betore leaving, 
Mrs. Witwicke had a couple of "nips• of whiskey out ot a bottle. She 
had two more on· the way to the~pionic ground.a and one more atter her 
a.rrival the-re. During the day she also drank tour or tin gl&Hea ot 
beer (~.75,101-103). 

The picnickers engaged in various sports, including a~gJ and 

a person named "Freddy• pushed Mrs. Witwicke, who was attired in her 

bathing suit, into the.swimming pool (R.75,76,105,106,146). She wu 

aitting on the edge of the pool at the time. The edge ot the pool was 

composed of rather rough concrete, and when 11 Freddy8 puahect her the 

back portion other legs, between the buttocks and the knees, wu. 

burned. However, her legs were not scratched (R.104,106). 


Returning home about 7 p.m., Mrs. Witwicke deoided to go to Loa 

Angeles (R.75-77). She did not change her clothes, as they were olean 

enough to wear. There were no stickers in her hair or blouse and no 

marks on her collar. Her blouse we.a not rumpled, and neither strap 

was of£ her slacks (R.142 ). · . 


The Los Angeles bus beizlg filled, Mrs. Witwicke did not board it. 
Instead she weIIt alone to lknning'a, a cocktail lounge (R.78,110). She 
had a whiskey and seltzer drink at the bar and was introduced to acoused 
by one Walter Cortez, 'an acquaintance (R.79,110-112,143). Accused sat 
beside her and they had a drink (R.79,80,112). They lett Hanning'• 
a.bout 9a45 p.m. and went to Goodfriend.st in aocuaed'a oar. At Goodfriend.a' 
they drank and danced, witneu having three drinks of whiskey and aeltzer, 
and accused some beer (R.80-82, 113-116). · 

Leaving Goodrriends' they headed for El Adobe, another bar, but ao
ouaed drove put. El Adobe without stopping, and did not reply when Mrs. 
Witwioke said that ahe thought they were going to atop there (R.82,83, 
116,117). He drove up "South Chester• and turned onto & side road. At 
this point Mrs. Witwioke begged him to take her home, but he drove about 
300 yards down the side road, stopped the oar, and turned the lights oft 
(R.83,84,118). He got out of the oar, came around to the aide of the 
oa.r where she wa.a sitting, opened the door, pushed her down on the seat, 
and "started in on" her (R.84,85,118-120). Holding her for the moment 
with.one hand, he pulled out his penis and got on top of her (R.88,119, 
121). He said he was going to "make her 11 

, and she said that it would 
be over her dead body and that she would turn him in (R.85,119). She 
cried, hollered, and kept begging him to leave her alone. She slapped 
a.nd pounded him in the face, and bit, kicked and otherwise fought against 
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him•. She tried to raise herself to get out of the oar, but he shoved 
or knocked her baolc each time. When she kicked at· him, he grabbed her 
legs and pressed them against the seat. He unbuttoned and jerked off 
her alaoka, pulled her •panties• oft, and threw them out. During the 
struggle, she hit her head on the steering wheel. After struggling tor 
five or six minutes, she became pretty exhausted. Aocused said he waa 
tired of fooling with her. He took her by the legs a:ad dragged her 
out of the oar onto the ground. Her back hit the running boa.rd and her 
head hit the ground (R.84,85,87,119-122,124,126,128,l29,l39,140). Ha 
dragged her for a distance of about five or six feet (R.129). She was on 
her back {R.136). She continued to struggle against him, hitting and 
kicking him and attempting·to bite and aoratch him (R.85,128,135,138-140). 
She screamed loudly (R.140). She reached £or hia penis in order to •break 
it ort" (R.85,86,140). '!hereupon he put his lef't hand over her nose am 
mouth, .smothering her, which prevented further screaming e.nd :kept her 
from breathing (R.86,88,136,140). He held her left arm down l:"'ith his 
right hand, and his knees were on hers. She was unable to move (R.86, 
88,136,137). Then he 11.f'oroed himself" into her, •slammed it in•, 
penetrated her,~ engaged in sexual intercourse with her (R.86,137). 
She at no. time consented (R.86). She felt pain in her private part, 
(R.137).· . The penetration lasted about half a minute,· and accused 
"£iniahed11 (R.89,138)•. 

Accused a.rose and 10 did Mrs. ffl.twioke. A sticky substance ran 
out of her ·private parts. There were some thistles in her ear, which 
had .become embedded there during the struggle. She thought they were 
"foxtails" (R.87,89,138). She .told aooused that she would "turn him 
in" (R.89,130,145). She found her •panties•, whiohwere full ot stickers, 
and put them in her pocket. She put on her_ slacka. There were burrs in 
her shoes and stocking~ (~.127,130,131,146). 

Aoou.sed entered the oar, dro,e, torn.rd, and started to turn aro\md 
(R.89). Fearful that he would cc:me back and kill her, she ran and hid · 
i~ the bushes. She did not lie down, but merely stooped. Aa she recalled 
it, these bushes also were full of thistles (R.89.131,132). He stopped 
the oar, looked around, then drove away (R.90,131). 

Mrs.· Witwieke ran to Chester .A.venue, hailed a oar, am 1'!l8 taken to 
the home of Ur. Gill, her employer (R.90,91). 111:,r testimony and that. ot . 
Mr. and. Mrs. Gill and members ot the police, who saw her at the Gill home, 
adduced the following faotu She waa orying and in a eyaterical condition. 
Her hair and clothes were mussed. There were "toxtails" in her hair, 
blouse, and •panties•. One strap wu missing from her slaolcs. There were' 
·bloodstains on the collar other blouse, small bumps on her head, bruises 
.on her face, and a red·ma.rk on her forehead. She told them what had 
happened to her (R.10-13,18,19,20-23,2.7-29,31-43,91,92,94-97,l33). 
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She wa.a ta.ken to the hospital, where a Dr. Gardner examined 'her. 
Re testified that there were four or five soratohes, eight or ten inohes 
long, on the poaterior portion of her ·thighs, and some soratches on the 
inside ot her thigh.I. Mrs. Witwioke testified that these portions of 
her body were· covered by her bathing suit during the pionio. There was 
partly dried blood in the soratohes, and they were not more th~ a few. 
hours old. Although she complained of bruises in her head. 1'r. Gardner 
found no· outs, abraaiona, or swelling present. There was a small "possible 
superfioia.l abraded area." on the right side ot the vagina, but no direot · 
evidence of tra\Ull8. or blood in the vaginal tract, and no tenderness present. 
Witness took a vaginal smear and sent it to.the laboratory (R.98,143,147
156). . . 

Dr. Brown, 'pathologist and director of the clinical laboratory at, · 
the hospital, testified that the vaginal smear revealed.the presence of 
spermatQ&oa, whioh meant that Mrs. Witwicke had had intercourse within 
a reasonable time before her entrance into the hospital. No examination 
was made to determine whether the sperma.t01oa were dead or alive. In.a 
normal adult vagina., they live from two to four hours and thereafter 
remain in the vagina. for a.bout four days (R.157,1611162). 

Witness, also e~ined the stains on Mrs. Yfitwicke's blouse and 
determined that they were blood stains and: tha.t the blood belonged to 
the "Type A" blood group. The substance which determines the blood 
type .is often preaent in-secretions such a.s saliva.. sweat and semen. 
Substances in addition to the blood stains were tuen from the blouse 
and also belonged to 11 'fype A• (R.l56,159.'~60,163,l64). 

Mias Rosennau, laboratory technician at the Station Hospital, Minter 
Field, took specimens of the blood or Mrs. Witwicke and a.ooused. Aocuaed's 
blood was "Type A8 and Mrs. ;Witwicke's 8 Type 08 

' (R.166-167). 

Police and others who saw the place of the alleged crime testified 
to the presence there or foxta.ils and other gra.ases and weeds from one 
and a half to four feet in height. About four feet from the road the 
grass and weeds had been trampled down in an area variously estimated 
u between four feet by two and nine by six. There were no houses within~ 
a quarter or a mile. One or the officers found a strap from Mrs. Witwicke'a 
slacka and her door key on the ground (R.14-16,~0,24-26,44-49,52,59,60,61, 
95,99,133,144)~ Buttom from Mrs. Witwicke's slaoks were discovered in 
the front seat of aooused'• oar (R.63,64). 

Two enlisted men whom aoouaed pick~d up and drove ba.ok to }.linter 
Field af'ter he had left Mrs. Witwicke, testified that they notioed nothing 
out of the ordinary about aooused's appearance, and did not observe a.D¥ · 
acratohea on his faoe, foxtails in his clothing, or stains on his shirt. . 
H::>wever, neither of them observed him other than casually (R.53-58,32e-333). 
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The investigating o££ioer, who sa.w a.couaed about 3 p.m. on 31 May, 
· testified that a.ocuaed's eyes were bloodahot and that he had several 
apparently frosh scratches on the left side ot hi• neok. The scra.tohea 
were not the aame type as those on a.oouaed •s faoe at the time of the 
tria.l (R.64-70). • 

, Private :MoCrae, a member of accused's organization and a fellow-

prisoner in the guardhouse, testified tha.t a few days after 31 !.ay,. 

aocuaed told him to instruct accused's friend "J.atthews" to have someone 

get in touch with Mrs. Witwicke and "ofter her .a sum ot .money to aettie 

the caH•. Wit~eu conveyed the message to Matthews (R.300). 


For the defense there was evidence that the edge of the swimming 

pool a.t the picnic groun~ wu composed ot rough c·onorete. and tha.t after 

Mrs. Witwicke had been pushed into the pool, she complained that the baok 

ot her legs above her knees had been skinned. Two ot the witnessea did 

not notice whether there were a.n;y scratches, wherea.a the third testified 

that there wa.a an area. of red marks on the back of the legs (R.169-ln, 

173-176,179-181,218-220). · · 


Ha.nning, proprietor ot Ha.nning'a Cafe, testified that he had known 

accused for about three months and that on or about the night in question, 

a.couaed, after having been with some people at a table, came over to the 

bar and aat · down next to a girl who wa.a dressed in alacks. They talked 

to ea.oh other, and witness noticed that after accused had gone, the girl 

was no longer there either. During her at~ at the bar, the woman had 

tour dri.nka ot straight whiskey. Hmrever, she wa.a not· drunk. Witneu 

admitted that Corte& had been there during the evening and that aoouaed 

and the girl might have been introduced. He also admitted that he could 

not remember precisely what any ot the other patrons had drunk (R.202-206, 

208,210-212,214-216). 


One of the of'fioera present at the Gill resideDCe testi'fied that in 

his opinion Yrl. Witwioke wu •highly intoxicated•. However, he admitted 

that ahe gave a oomprehensible,and intelligible account other misfortunes 

(R.181-181). . . 


Two enlisted men on guard duty at Minter Field at the time ot acouaed'• 
return observed no scratches on hia and nothing unusual about his appearance 
except bloodshot· eyes (R.18 7-190,220-226 ). 

Aoouaed testified that he ia six feet tall. weigha between 190 and 

200 po'lmds, and~engaged in athletios in school (R.249). He admitted 

that on the night in question he desired sexual intercourse (R.287). 

After his party at Hanning'• broke up, he sat down next to Mrs. Witwioke 

~t the bar and aaked her whether ahe would likf!! a drink. to which she · 
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answered in the affirmative. He did: not know her and no one introduoed 

them. He thought there waa a possibility of having interoourae with her 

by oonsent (R.232,233,255,256,287). She wa.s not drunk (R.259,260). 


Aft~r a drink together at Hanning I s, they went to Goodfriend.a• 
where they danoed and had six drinks ea.oh. Aooused drank nothing but 

.beer, :whereas Mrs. 'i'fitwioke drank straight whiskey (R.233-235,251,261, 
262,282). 

According to aocus ed, he and Mrs. Witwioke parked in the rear of 

El Adobe and he engaged in some "heavy courting•, during the oourse of 

which they kissed a number of times, and accused "fooled a.round with 

he~ all over her body•. Hi.a "courting" inoluded putting his hand.a in

side her slaoka and playing with her private parts. She made no objeo

tionJ in fact, she was very ooopera.tive and passionate (R.235-238,242, 

264-267,286). 


Aoouaed •propositioned• her by se.ying, ~ don't we get something 

out of this business?", to whioh she replied, "'Not here•• (R.238,243, 

266,268,292,293). Aoou.sed interpreted this as evidencing a willingness 

on the woman' a part to engage in sexual interoourse somewhere else (R. 

242). At this stage o~ the prooeedings, aoouaed left the oar aDd. went 

into the El Adobe to find his friend liatthews. He talked to ,.Mike", 

and from him learned tha.t Jm.tthews was not there (R.236,267)•. 


Aooused then drove }hos. Witwioke to the plaoe previously referred 
to, selecting it beoause itwaa "a likely spot for an interoourae•. She 
did not protest going there. After stopping the oar, acoused started 
kissing Mrs. Witwicke aDd. "fooling a.round" with her breasts, when 
suddenly she began hitting.him in the faoe with her open hand. Aoouaed 
slapped her with the baok of his hand. After a brief fight, Mra. Wltwicke 
left the car. Accused turned the· oar around and did not see her. The 
weeds in ~at locality were possibly two.feet high. Aooused drove baok 
to the field, picking up Corporal Bottoms and another enlisted man on the 
way (R.238-244,268-274,281,290-292}. 

Accused specifically denied having sexual intercourse with Mrs. 

Witwicke, and denied the-various forcible a.otion.s attributed to him by 

her testimony, such as pulling off her slacks 8.Ild "panties". struggling 

with her, and the like (R.240.241,244,285). He testified that he had 

no aora.tohes on his faoe, neck, or elsewhere, but had a neck irritation 

from. "wild. hairs", which sometimes caused bleeding. He identified the · 

shirt .which he had worn that night and whioh showed foxtails in the 

sleeves aDd. stains on the left side of the collar and near the fourth 

button. He borrowed the ahirt from "Bob Matthews" a.t about 6 p.m. • 
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29 l/ay.' and wore it from then until the afternoon of 31 Mi.y. When he 
first put on the shirt, he notioed blood on it (R.246,274-279,283,293)~ 
He denied asking •Private MoCrae" to arrange with Mi.tth.ewa to "get to• 
Mrs. Witwioke and ofter her some.money (R.276). 

!Are.y, bartend.er at the El Adobe, and evidently the "Mike" referred 
to in the testimony of aoouaed, testified that he ha.d known e.ooused for 
several months and that acouaed oame into the bar between 10&45 and 
11&15 p.m., 30 May, looking for a friend (R.197-201). 

Matthews, called by the court, testified that he loaned a shirt to 
accused on 30 May and tha.t 1 t had some blood on it as a result of a nose
bleed incurred by witnesa the previous night while running home from the 
post theater. Witness did not notioe any bloodstains until during the 
afternoon of 30 May. (R.306,308-313,:515-317,319,322,323,325)•. Sergeant 
Hugo Pasquinni 9f accused's organization testified that on the afternoon 
of 30 May he noticed some red spots on the front ot accused's shirt (R. 
296,297). It was stipulated that Miss Rosennauwould testify that 
Matthewa ' blood wa.a "fype A• (R. 326). 

The proseoution brought out that in his stateme.nt to the investigating 
officer accused said nothing about any "heavy oourting" at t~e El Adobe 
(Def. Ex. A). Accused explained this omission by declaring that &t the 
time he considered it unimportant (R.265,266). · . 

4. In this case it is not the funotion of the Board of Review to 
weigh the evidence, adjudge the credibility of the witnesses, or determine 
controverted questions of fact. Rather, we are to decide whether the 
record contains sufficient evidence to support the findings of guilty 
(M.C.M.,1928, p. 216, note ~). Without doubt there is sufficient evidence 
in the record to prove that aocused had oarn&l knowledge of Mrs. Witwioke 
by force and without her consent. Testimony to the contrary was rejected 
by the court in the exercise of its authority to determine conflicts in 
the evidence. It is wort~ of note that the corroborative and circumatan
ti&l evidence fully justify the court's determination of the issues of 
fact. 

5. The Charge Sheet shows that accused is .24_years of age aild was 
inducted into the service on 13 Ml.roh 1942. 

6. The court was legally constituted and had jurisdiction of the 
person and subject matter. No errors injuriously affecting the substan
tial rights of accused were committed during the trial. In the opinion 

- 1 

http:stateme.nt
http:bartend.er


(?4) 


of the Board of Review. the record of trial is legally sufficient tr/ 

support the findings of guilty and the senten.oe. Penitentiary con

finement is authorized under Article of War 42 and section 22-2801, 

District of Columbia Code. 


Judge Advocate. 
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WAR DEPARTMENT 
A.rmy'service Forces 

In the Office of·The Judge Advocate General 
.Washington., D. c. · • (75)' 
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..
U N I T E D S T A T E S ) . 	 ' 

NORTHWESTERN SECTOR., 
) WF.STERN DEFENSE COMMAND 

v. 	 ) Trial by G.C.M•., convened at 
) Fort Worden., Washington., 25 . 

Second IJ.eutenant JOSEPH M. ) June 1943. Dismissal.· 
STRAUSS (0-1080154), Coast ) 
Artillery Corps. ) 

----·------ OPINION of the BOARD OF REVIEW. 
LYON., HILL and ANDREWS., Judge Advocates. 

1. The record of trial in the case of the officer named above has 

been examined·by the Board of Review and the Board submits this., its 

opinion., to The Judge Advocate General•. 


2. The accused was tried upon the following Charge and Specif'i 

cations: 


CHA.RGEi Violation of the 95th Article of war. 

Specification ls In that 2nd Lt. Joseph M. Strauss., 14th Coast 
Artillery., was., at Port Townsend., Washington; on or about 
June 3, 1943., in a public place., to wit., The Italian Cafe., 
drunk and disorderly while_in uniform. ' ' 

Specification, 2i In that 2nd Lt. Joseph M. Strauss., 14th Coast 
Artillery., did., at Port Townsend., Washington; on or about 
June 3., 1943., while in uniform in a public place., to wits• 
at or near.the Palms Cat'e., drink intoxicating liquor with 
a certain enlisted man., to wits Pvt. James E. Eglaston; 
Headquarters Battery., ·14th Coast Artiller,r. 

' ·.. 	He pleaded not guilty ,to and was found guilty or the Charge and S~oif'i 
catians. No evidence of previous convictions was introduced. He was sen
tenced to be dismissed the service •. The reviewing authority approved '\he 
sentence and'forwarded the record of trial for action under Article or War 
48.: 

J. The evidence presented by the prosecution shows that accused·.· 

is a second lieutenant:, 14th Coast Artillery, Fort Flagler., WashingtotL 

(R. 63). . Mre. Dorothy Rooney of Port Townsend., Washington., barmaid a.t.·. ·. 

the Palms Cafe- in Port Townsend (R. 22,23), Technicbn 4th Grade He.r17 · · 




{?6) 

J: Rooney, 248th Coast AI;tillery, Fort Worden (R. 31), Staff .Sergeant 

Clarence J. Ring, Corps of :Military Police, Fort Worden (R.·36), 

Corporal Ji:lnory G. Dudleston, Military·Police Detaclunent, Fort Worden 

(R• .50) all were in the ·.rap Room of the Palms Cafe, at various times,· 


. from 	about 3 p.m. unti1 between .5 and 6 p.m. on 3 June 1943, and saw . 
accused there. He was· sitting in a booth drinking Schlitz Besr from . 
a bottle, (the label of which· claimed for it an alcoholic content of 4% 
by ~ight) (R. 24, 2.5, 27). With accused, in the booth, were a Private 
John Eglaston, a young lady, and a sailor. Accused and the enlisted man 
were in uniform (R. 23, 24, 33, 36, 38). Accused and Private Eglaston 
were drinking together (R. 23-2.5, 3.3, 34, 39). During the latter part ot 
the afternoon, accused bec ....na •boisterous•. Shortly after .5 o 1 clock 
he went up to the bar and spoke to a civilian, Harley. E. Knott,.of Port 
Townsend, Washington, who was sitting there with his wife, and in a voice 
•quite loud, so everyone heard it through the tap room•, said to Knott, 
•Any man in civilian clothes nowadays is a son-of-a-bitch•. (R. 25, 26, · 

34, 143, 144). Knott beca.'118 quite angry. He invited accu~ed to go 

outside, but accused refused (R. 26). Mr. Knott ~d that accused 1s 

remark was unprovoked (R. 144). 


Between 6 and 6:30 p.m. accused was observed by Staff Sergeant Ring 

and Corporal Dudleston having dinner with Private Eglaston and the same 

young lady in the Italian Cafe also located in Port Townsend, Washington~ 

Accused called the corporal over to the booth and, in· the hearing or 

other occupants of the Cafe, employees and guests, called the Corporal, · 

•a red-haired son-of-a-bitch-.. Corporal Dudleston went out and returned 
with Staff Sergeant Ring.. Accused motioned to Staff Sergeant Ring to come 
over. He said; •MP,·corne over here to me• and •God damn you, stand at 
attention when you talk to me.• Accused also called him a •son-of-a-bitch•. 
The sergeant then sent for the provost marshal of Fort Worden, Washington, 
'Who persuaded accused to leave the cafe and accompany hi:n to the post 
(R. 39-41, 42, .53, 63, 66-68, 148-151). 

Mrs. Rooney testified that at the Palms Tap Room accused was all right 
•until he went to the bar-. Shs. said •he was loud and boisterous, but 

did not seem to be drunk in the sense that we could not serve him" liquor 

(R. 29). Mr. Rooney who saw accused at the Palms 'l'ap Room described him as 
llmore or less uncertain• (R. 32). At the Italian Cafe, according to SW! 
'Sergeant Ring, accused was •standing * * * with his hands in his pockets, 
weaving first one way and :then the other• (R. 43); lfhile Corporal Dudleston 
testified that 11 in his weaving around he sort or fell dOl'ffi on the wood 
pile• (R. 56). Edna Widger, waitress at the Italian Garden, •thought he 
was drurlk- •. She heard him use •toul language• (R. 149, 154). First Lieu
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tenant Lloyd J. Jorg3nsen, Corps of Engineers, Fort WordEtn, was the provost 
marshal who carr.e responsive to the report of Staff Serg~ant Ring. He 
asked accused to go outside, in back of the cafe·to talk. Accused was 
abusive of the milit~, police and was •rather unsteady on his feet and his 
body would move around a bit and once in aw'nile he would take a step to catch 
nimself so he would not fall11 • In the opinion of Lieutenant Jort:sensen 
accused was drunk because of his •unsteadiness in gait, ti1e lane;uac;e he used, 
and the odor of liquor on his breath•. After some discussion accused con
sented to enter the military police truck. He was assisted in and taken to 
the office of Colonel Frank H. Holden, Commandin~ 14th Coast Artillery, Fort 
Ylorden (R. 43, 56, 63-69, 108, 129, 147, 149, 151). Colonel Holden testi 
fied that accused was not 9 in full possession of all of his faculties,• 
and that he was tt:onfused mentally" (.!;. 131). 

4. Accused testified in his own behalf. He stated that during the 

latter· part of 11ay he had been •restless, nervous• and not sleepine well. 

As a result, he consulted •captain Franke" at the station hospital. 

Capt~in Franke prescribed nembutal, a sedative, to be taken at intervals· 

of four hours. He was first told "of any pathological effects that might 

result" if he dtank liquor after ta.kin~ nembutal. On the evening of 2 

June 1r;43, accused testified, he left for Port Townsend on a verbal pass 

which.terminated at 6 p.m., 3 June 1943. Arrivin6 at Port Townsend, ac

cused piirchased 11 one fifth of v,hj ">key", engaged a room at the hotel and 


~ 	 retired shortly thereafter. He.awoke at 7:30 a.m. on 3 June with a slight 
headache. He took one of the nembutal capsules and went back to sleep; 
He awoke about noon, and "took several drinks of whiskeY". Ire finished 
his toilet about 1:30 and still •had a feeling of a slight headache". 
He took another capsule and in 15 or 20 minutes •took another drink of ··. 
whiskeyt'. Accused was at'"thiS time asked t;he question; •Is that the only 
<lrir.1.: of whiskey you took that day? 11 The answer ns: 11Yes sir." He then 
proceeded to the Palms Cafe where he ordered a meal, his first food since 
9:30 the night before (R. 85). At this time, the first serceant of Battel'}r 
C, 14th Coast Artillery came over with Private Eglaston who was in •pro
tective custod}... The three drank a glass of beer and the first serc;eant 
depatted leaving Private Eglaston in the custody of accused. A young lady 
friend of Private Eglaston joined'the group and the three sat in a booth. 
Accused ordered some beer. Accused stated that he then began to feel var;; 
hazy and could not remember very clearly what occurred after that time. 
However, accused reco.11~~ his trip to Fort Worden, althoueh he stated the 
details were very hazy. He remernbared that about 5 o'clock he phoned his 
commandine officer and was granted an. extensicn on his pass. Accused 
testified that •he had no recollection of using foul and obscene languaie" 
to i11r. Knott. He remembered that he left the i"alms Cafe about 5:30 and 
went to the Italian Cafe with Private Eglaston •and this _girl• to get 
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spaghetti and that he ordered spaghetti. He remembered that he had 

four •glasses of beer or bottles of beerw in the Palms Cafe.· He'also 

remembered having seen Corporal Dudleston in the Palms Cafe and later in 

the Italian Cafe. I-Ie stated that he called Corporal Dudleston over and 

•asked him if he was trailing me a.round•. He recalled.Dudleston's re1)ly; 
•I am on tha 1:P detail and have to keep things straight around here•. 
Accused recounted his version of what followed. ' He said that he asked 
Dudleston llvTnat isn't straight• and that Dudleston s~id something to the 
effect that he, accused, was not conducttng himself as he should.. Ac
cused remembered that Dudleston •then went over and sat on the stool by 
the counter: He sat down and kept turning around glaring at me, so I 
called him back" and told Dudleston that •if he had anything further to say•, 
he should .sa."J- it. · Accused added that Dudleston was very insolent, and • 
looked rough and· tough as though he would want to cause some- trouble and 

. that accused •of course• lost his temper. He stated that he' started to get 
up and Corporal Dudleston struck him on the side of the head. Accused said 
that he did not remember using any foul words to Staff Sergeant Ring or 
Corporal Dudleston, although he·ma.y have called Corporal Dudleston a •son
of-a-bitch•. Accused denied that he was drunk on the afternoon of 3 June 
or that he had ever been drunk in all his life. He said that if he was 
disorqerly it was provoked by the •wrong at.titude of these MP 1 s 11 • On 
examination by the court accused stated that he drank the whiskey from a 
glass, st+aight, and that he considered •about half an inch11 to be a 
normal drink of whiskey (R. 76-lCfl). 

A number of medical witnesses testified as experts that the effect 

of intoxicating liquor or of an effervescent liquid taken within a short 

time after a tablet of nembutal would produce the effects of intoxication 

and that it would be difficult to distinguish the difference between the 

condition so caused and that caused solely by the use of intoxicants. One 

of these medical officers was Captain Frederick A. Franke, Eedical Corps, 

_Fort Worden who testified that about the middle of May he had prescribed 
nembutal to be taken by accused, one tablet every 4 hours. ,Captain Franke 
testified that a combination of nembutal and liquor creates an anesthesia 
and has a definite effect on the brain, •an excitory effect on the forepart 
of the brain which releases the normal inbibitory processes and causes him 
to do things which liquor alone would not make him do 11 (R. 109-115). Major 
Richard B. Link, Medical Corps, Fort .Worden, Regimental Surgeon, 14th 
Coast Artillery, gave his medical experience in the use of nembutal and 
the effect on the htnnan system of its combination with an effervescent 
liquid of any kind. He testified that the combination would be likely to 
injuriously affect the mental processes, that it caused individual idiosyn
crasies. He stated that a man's ordinary capacity for liquor would be 
lowered by the introduction of nembutal (R. 115-119). Captain Albert L. 
Borska, Medical Corps, testified that the effect of a 1th~rpnotic11 , such as 
nembutal, with alcohol causes a 11 loss of complete control of the ·mental 
capacities11 • On examination by the court Captain Borska stated with respect 
to this condition that 11 'l'here is no way you could discri.'llinate what ':'i·as due 
to the drug and what ''"-'iS due to alcohol11 (R. 119-124). 
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'l'hese medical officers a.:i.so testified in high terms to the good 


.character of accused, to their regard and respect for him and to that of 

·the officers and enlisted men with whom he served (R. 109-124). Colonel 

Frank H. Holden, Comrnanding Officer, 14th Coast Artillery, stated that 

accused's "general reputation throughout the harbor defenses has been 


·exceptionally high• (R. 108-109). The defense claimed to have in atten
dance ten witnesses, officers and enlisted men, prepared to testify that 
the bearing, demeanor, qualities of leadership and efficiency as an 
officer of accused was of the highest order 'and that his rep'.ltation among 
the officers and enlisted men with whom he served was that of superior 
intelligenc~ and of an officer and a gentleman. It was stipulated that' 
these witnesses if called would so t3stify in open court (R. 128). 

5. Colonel Holden, Cormrianding Officer,· was permitted to testify, over 
objection, that when accused was.brought to his office on the evening of 
3 June he questioned him and asked accused; •Are you drunk?• Colonel 
Holden te$tified that, as he remembered, he told accused that he did not 
have to say anything but did not remember telling accused that "what he 
said might be used ar;ainst him 'iri a court-martial•. Colonel Holden 
then te$tified, without objection, that in answer to this.question 
accused said, 11Well, all right, I am drunk• (R. 129-130)' •. On cross
examination Colonel Holden testified that at the time he interviewed him, 
accused· appeared to be •ooJtl'used mentally", not in possession of all his 
faculties, whereupon the defense moved to strike out all t..~e testimony of 
this witness~ on the general ground that accused, because of his •pr.oven 
mental condition•,·was unable to weigh the effect or possible results of 
his making this statement.· The motion was denied (R. 131-136). If the 
admission of accused's statement was erroneous the error was not prejudicial 
to any substantial rights of accused. There was ample evidence, aside from 
this admission, which was conclu,sive on the issue of drunkenness. 

The objection of the defense to the validity of Specification~ of th~ 
Charge, on the ground that it was changed and was not thereafter reinvesti 
gated, was without merit. A reinvestigation is not required when the 

· specification as mcdified, does not alleee a new or different offense· 
(D13. Op. JAG 1912-1940, sec~ 428 (1)). Accused's motion to clarify Speci
fication 2 of the .Charge was properly denied. The allegation stating the . 
offense to have occuned •at or near Palms Cafe• was sufficiently definite 
(Dig. Op.,,JAG, 1912-1940, sec. 428 {12)). 

6. The evidenco is conclusive that in the .evaning of 3 June 1943, in 
Port Townsend, Washington, in the Italian Cafe, accused was drunk and con
spicuously disorderly. Accused's own testimony as to the quantity of. 
liquor consumed by him, the testimony of the waitress at the Italian Cafe 
arid that-of Lieutenant Jorgenson, Staff Sergeant Ring .and Corpcr:.1 Dudles
ton indicated thRt accused was drunk as alleged in Specification l of the 
Charge. The testimony does not show that he was grossly drunk.: His conduct 

-. 5. 



(80) 

in the Italian Cafe, however, was conspicuously disorderly. · He indulged 
in profanity and foul language directed. toward and heard by members or ,the 
military police, and within the hearing ·of a female employee and probably 
of others. It is true that the Military Police were undoubtedly •keeping 
an eye• on him but this surveillance was not provocative in view of the 
f~ct that it arose as a result o! accused•s proven disorderly conduct at the 
Pal.ms Cafe earlier in the day when he insulted a civilian... Accused 1s 
conduct was unbecoming an office~ and a gentleman •. He was properly found 
guilty'of Specification l of the Charge and guilty of the Charge~ 

.The evidence· is conclusive that in the latter part of the afternoon 

-ef""3 June 1943 accused was in the Tap Room of the Palms Cafe, a p~lic 

place ·in Port Townsend1 while 1n uniform, drinking intoxicating liquor 

with Private James Eglaston, an enlisted mart, as alleged in Spe.cirication. 


· 2 of the Charge. During this time, accused without provocation publicly 
and grossly insulted a civilian. In the latter part of the afternoon,, 
while still with the'enlisted man., he became boisterous and drunk~ Numerou~. 
parsons, including the waitress who served them, testified as to all or · 
thes.e !acts. Accused admitted drinking with the enlisted man at the time 
and place alleged. Specification 2 of the Charge is laid under Article 
of War 95. It is true that drinking with an enlisted man is not ))r se 
a violation of Article of War 95 (Dig. Op. JAG, 1912-1940, 453 (9 • 
However; circumstances, including ungentlemanly behavior by the officer, 
may bring the service discrediting conduct a.cross the line and within 
the purview of Article or War 95. It is believed that the conduct of 
accused in the pre3ent instance was not only service discrediting but most 
unbecoming a' gentleman. He was disordarly, drunk and insulting·. 'Where 
drinking of this character occurs in public and is attended by tmgentlemanly 
conduct, as here, calculated to attract public notice and to reflect dis
credit ·on the service generally, then indeed may accused be said to have 
conmitted not only a military offense under.Article of War 96,'but to have 
.violated well known standards of gentlemanly conduct, and to be guilty of 
violation of Article of War 95. The situation isakin'to mere drunkenness 
which is not per ~ a violation of Article of War 95. But drunkenness 
does violate this Article when coupled with conduct "Which i~ conspicuously 
disorderly. . , · 

Accused admitted a men.tal condition similar to that found in drunken- · 
ness. 'His defense.was that he was the guilUess victim of a combination 
or drugs involuntarily taken and of alcohol. The medical experts testified 
to the harmful result which follows the combined use of nembutal and alco
~ol, dependent on individual id,;iosyncrasies. There is no testimony that a 
baneful result is certain to follow in the case of evzryone. Had the evi
dence been that accused took nembutal and one drink of liquor and had then 
become intoxicated, the medical testimony would have offered a reasonable 
explanation of this unusual result. However, accused's own testimony was 
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· that, without any breakfast or luncheon, he, after awaking around noon, took 

several drinks of whiskey, straieht, completed his toilet and took another 
· drink or whiskey; that he took food for the first time that day around 3 

o'clock p.m.; and from then until about 6 o•c~ock he had four glasses or 
bottles of beer. In view of this testimony little time need be wasted 
determ:ining whether accused's drunkenness was due to drugs or liquor•.It 
may be true, and undoubtedly is, that nembutal decreases one 1s tolerance 
for alcohol. The same may be said of an empty stomach. Under the law 
one indulges in liquor at his own risk. Accused's ignorance of the 
possible e.ffect of this combination was no defense. 'l'he fact that it may 
have created an axtenuating circumstance was clearly and carefully called 
to the attention of the court and was disregarded by the court. 

'7. Accused is 31 years of a~e. He was commissioned second lieutenant, 
Arrey of the United States, 7 August 1942. He was inductad 9 "Jcl,Iluary 1941 and 
discharged 6 August 1942. He is single. He_ attended Holy Cross, Villcno7a 

. and St. "Mary's University from which he ·graduated in 1934. 

8. The court WfS legally constituted. No errors injuriously.affect

ing the substantial rights of accused were com.'!Utted during the trial. 

In the-opinion of the Board of Review the record of trial is legally 

sufficient to support the findings and the sentence and to w3.ITant con

firmation thereof. Dismissal is mandatory under Article of War 95. 
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lat Ind. 

W'e.r Depa~nt, J.A.G.o., 1 6 OCT 1943 • To the Seorete.ry ot War. 

l. Herewith transmitted for the a.otion ot the President a.re the 

record ot trla.l and the opinion ot the Board or Review in tm, oase or 

Seoond Lievte~ Joseph M. Strause (0-1080164), Cout Artillery. 


_2. I oonouz:A'n the opinion ot .the Board ot Reviff' that the reoord 

of trial ii leplly- auti'ioient to support the findings of guilty and 


· the untenoe and to _warrant oonf'irmation thereof. In view of the etti 
oienoy and previous good oo.nduot ot. the aooused, I reooJI111end that the 
sentence be confirmed but commuted to a reprimand and that the aentenoe 
a• tlwa modified be carried into execution. · ' 

z. Inolo..d are a draft of a letter for your signature trans

mitting the record to the President for his aotion and a form of Exe

cutive aotion designed to carry into effect the reoolllll.endation herein

above made, should suoh action meet with approval. 


'.~· Q...' <::!-. 

'· · ~on c. Cramer, 
Ml.jor General, 

3 	 Inola. The Judge Advooa.te General. 

Inol.1-Reoord ot trial. 

Incl.2-Dratt ot let. tor 


sig. Seo. of War. 

Inol.3-Form ot Ex. aotion. 


. ~ 

• 
(Sentence confirme_d but commuted to reprimarxl. G.C.M~O. 361, 12 Nov 1943) 
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V{AR DEPARTMENT 

Arrrry Service Forces 


In the Office of The Judge Advocate General 

Washington,D.c. · (83) 


SPJGH 

CM. 2,3917.3 
. 
UN I TED S TA.TES ) NORTHERN CALIFORNIA SECTOR 

. I 

) WESTERN DEFENSE CWMAND 
v• ) 

) Trial by" a.c.M., convened 
First.· Lieutenant MELVEN .) at Fort Winfield Scott, 
.OESTREICH (0-276801), California, .3 August 

~··. Corps of Military Police. . • 194.3. Dismissal. 

O:i>OOON of the BOARD .CF REVIEW_ 
HILL, DRIVER and LOTTERHOS., Judge Ad"YOCates. ---·- ------

1•.The Boa.rd of Review has examined the record of trial in the 
case of the'officer named above and submits this., its opinion.,~ The 
Judge Advocate General. 

· ,2. The accused was tried upon the following Charge and Specifi 
cationa 

CHARGE1 Violation of the 85th Article -of War. 
. . 

Specifi~ationa In that 1st Lt. lfelven Oestreich, CMP, SCU 
#1932, Fort Winfield Scott., California, was, at Fort 
Win!ield Scot..t, California, at approximately 14.35 
o'clock on 2.3 July 1943 found drunk while on duty as 
Officer of the Day o~ said Fort Winfield Scott, 
California. · 

He pleaded not guilty to and was found guilty of the Charge and-Speci
fication. He was sentenced to be dismissed the service. '!he reviewir.g 
authority approved the sentence and forwarded the record of trial for 

.. action under the 48th Article of war. ~ 

; 3~ 'lbe competent evidence for the prosecution shews that accused 
, ."Was detailed as officer of the d~ for Fort Winfield Scott, California, . 

,. to. serve from 8100 a.m. to 5:'00 p.m. on 2.3 July 1943. At about 8100 a.m. 
on that day-,. he reported as ..officer of the day to Chief Warrant Officer 

_John A. Peyton, Assistant Post.Adjutant, 1'itlo handed accused the guard 
book and told him to.. carry out his usual instructions.· At that time 
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accused vras sober and appeared to be perfectly normal. At noon, l'fhen 
First Lieutenant Arthur J. Fidgecn gave accused some orders iri connec
tion with his duty as officer of the dey, accused was sober (R. 6-11; 
Ex. 2). 

· At 1:30 p.m., Colonel Arthur E. Rowland, the commanding 
officer of accused and Assistant Post Commander, directed_Captain 

\ 	 DeWitt D. !)a.vis, Acting Post Executive, to have accused report im
mediately at Post Headquarters. 'When accused entered the office of 
Captain Davis at about 2:30 p.m., Captain Davis did not notice ~he 
odor of liquor, nor anything unusual about the way accused walked a 
distance of abrut 12 feet to the door of Colonel Rowland 1s office, nor 
anything else unusual about accused. Captain Davis knew that Colonel 
Rowland wanted to see accu~ed inunediately, "took no tinJe" to observe 
accused at all, an:i escorted him to Colonel. Rowland.'s office, adjoin
ing. Captain Davis then returneq. t9 his own office (R. ll-l.2, 29-30,
43-47). 	 . . 

Accused seated himself in a chair about six feet from.t,hat 
·· of Colonel Rowland, wp.o then asked him 'What orders he had given to 
the sentry at the 11toll plaza gaten with reference to the passage or
enlisted men and vehicles. After some hesitation accused replied, 
rather thickly, "Did you SB¥ the 25th Avenue gate?" Colonel Rowland 
then stated that he did not say the 25th Avenue gate, and repeated his 
original question. Accused apparently made a considerable effort to 
reply, his lips and chin moved, but 11no sound came11 • Colonel Rowlaoo, 
believing that he smelled liquor on accused, t~en rang for Captain 
Davis. When Captain Davis entered the office, ColonelRowland directed 
him to be seated and to ·listen to what accused had to say. Colonel 
Rowland then repeated his question to accused. After a n1ittle 
hesitcition11 accused asked in a "somewhat low" voice "'Ihe general or 
spec:!,al orders?", to which Colonel Rowland replied, "Mo, that is not 
what I mean, what are the special orders that the sentry has at the 
Toll Plaza gate?" Accused hesitated and then eaid "I don't know". 
Colonel Rowland asked "Are you Officer of. the Day?11 and accused re
plied that he ~s. Colonel Rowland then stated that accused would be 
relieved as officer of the day, and in the presence' of accused, tele
phon~d to the Post Commander, advlsed him that accused was drunk and 
would be relieved from duty, and asked for instructions as to what 
action should be ta.ken. Colonel Rowland first noticed the odor of 
liquor after accused had been in his office about five minutes when 
accused failed to an~er his question the second time identified a 
drawing showing the arrangement -of his office (Ex. 3): and demonstrated · 
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to the court the ·manner.in which accused answered his questions (R.13-17,' 
2_8, 30-38). 

Colone). RCYHland suuunoned Second Lieutenant John L. Crilly, . 
·, 	 informed him that he would be designated to investigate charges of...... 

drunkenness against accused, and' instructed him to observe the coodi-. 
tion of accused. When asked how many drinks he had had, accused_,'stated • 
that he had ;been worrying about his son :in the Air Corps. When the 
question was repeated accused stated that. he did not believe he should 
incriminate himself. · Colonel Rowlard then stated that he would not · 
ask any more questions. \Vhen the new officer of the d~y entered the 
office, accused arose from his chair at the direction of Colonel . 
Rowland, stood without moving, was not unsteady', and was relieved· as 
officer of the day. Accused then started to leave,. the office, stopped, 
and asked whether he should remove his side-arms. Colonel Rowland re
plied "no, take them with you to your quarters", and accused left the 
roor.1. Colonel RCYHland did not place accused in arrest, but told him 
to go to his quarters and "sleep it off" and restricted him to the.. ·· 
limits of the post (R. 17-19, 21, 27, 40, 47-51). · 

During the time accused was in Colonel Rowland's office, about 
thirty minutes, accused did not mention ariy _illness, his face was · 
flushed, there was an odor of liquor about him, his response to 
questions was very hesitant, his speech was thick and difficult~ 
understand, his enunciation not clear, and his demeanor was not the same 
as usual. Accused was dressed neatly, his clothes and hair were in. 
good order, there was nothing unusual in his appearance, and he was 
steady when he stood up. On previous oecasions, his responses had been 
prompt and his speech clear. Colonel Rowland and Captain Davis were 
of the opinion that ·accused was drunk and not in condition to perform 
his duties as officer of the day. No medical examination of accused 
was Made s._t that time (R. 14, 16, 19-20, 26-29, 37-45, _51-52, 55-56). 

4. For the defense it was stipulated that accused was a patient 
in the Carr,p Santa Anita Hospital from 18 to 22 December 1942,, with 
"bronchitis, acute catarrhal, bilateral" and that according to the 
hospital records accused had suffered from that condition fOl" one week 
prior to admission; that accused-was a patient in the same hospital 
froa 4 to 22 January 1943 with influenza; and that accused was a patient 
in Army Airbase Station Hos?ital, Reno, Nevada, from 2 to 11 February 
1943 with "nasal pharyngitis, acute catarrhal" (R. 68~9). 

Accused testified that he had reported to Camp.Winfield Scott 

on 12° June 1943 from Reno, Nevada, and that he was three. days late in 
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r~porting because of an illness on 7, 8 and 9 June, a difficulty in 

breathing and a feeling of suffocation, for 'Which he had been , 

attended by a civilian physician. He did not call an Arrrr:r doctor at 

that time because he did not want to go to the hospital again, and he 

thooght he coold fight off the illness. At Fort Winfield Scott, he 

contracted a cold about a week before 23 July, "felt bad", on the 

night of 21· July,· and on 23 July the cold was getting worse, he had 

cfJ.fficulty ·in breathing and ·his lungs hurt. He took some aspirin but 


· did not report that he was ill and ask to be relieved,, because he . . 
did not think it was serious enough. He did not go to the Army doctors 
£or a proper prescript,iori because he knew he would just go to the 
hospital again. He did not want to go there and he thought he could 
fight off the illness (R. 69-72, 76-77, 81-82). 

On 23 July accused felt that he was qualified to pertonn the 
duties of officer of the day, and nported to Mr. Peyton at 8100 a.m. 
During the morning, he performed his duties. After talking with 
Lieutenant Fidgeon at about 12100 o1clock, he went to his room to lie 
down. At that time his lungs hurt, he could not breathe properly and 
thrught if he took a drink it would relieve him as it had done in the 
past. About 12:15 p.m. he took a drink of whiskey, "a good swallow•, 
a "little bit" more than a·normal jigger, and it relieved him for a 
tia3. About an hour later he took a second drink of the same size, ate 
no lunch because food formed gas and ma.de his breathing more difficult 
'When he WB;S "choking up that way", and remained in his quarters from 
12rl5 ·until abcut 2:30 p.m. When he received a telephone call from the 
First Sergeant that Colonel Rowland wished to see him at once, he 
immediately proceeded to headquar.ters as fast as he could walk, hesi
tated at the outer door for a few moments to get "some'morett breath re
ported to Captain Davis., and then went to Colonel Rowland's office ' 
(R. 71-74, 76-78, 80, 82-84). 

· Colonel Rowland began to question hi~ about teaching the guards 
and what inspections ·the guards were given. Accused was confused be
cause there were different guard posts, did not lmow which post Colonel 
Rowland was referring to, asked if it was the 25th Street gate and did 
not understand what Colonel Rowland was talking abcut. Colonel Rowland 
repeated the question, then said "you have been drinking" and questioned 
accused about drinking. other officers were then present. Accused was 

. relieved as officer of the day. When he asked whether he should remove 
his aide-arms, Colonel Rowland said 11no11 • Accused was confused by 
being interro~ated, knew: that he was not acting correctly, but had diffi 
culty in getting :11s -breath and in sp~aking. He had had only two drinks 
and was not intoxicated or under the influence. of liquor. About 1oioo 
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· o'clock that night, accused called for a doctor. Captain George J. 
· Rossi, Medical Corps, answered the call and sent accused to the 

hospital. When accused left the hospital, a few days before the 
trial, he reported to Colonel Rowland and was assigned to duty 
(R. 73-76, 78-81). . 

Captain Rossi examined accused in his quarters at 9:30 p.~. 

on 23 July 1943. At that time, accused had rather marked rales in 

his chest, his breathing was labored, and he had a tempera~ure of 

99.8. Captain Rossi diagnosed the condition as a moderately severe 
case of acute bronchitis, "Which had taken from twelve to twenty-four 
hours to develop, thought accused might be developing bronchial 
pneumonia, and directed that accused be sent to the hospital im- , 
mediately. Captain Rossi did not notice the odor of alcohol. Accused 
spoke clear~ and distinctly. At about 10:00 p.m. accused was 
examined at the Sta\ion Hospital by Captain Benjamin D. Erger, l,'ledical 
Corps, who diagnosed his ccndition as acute, diffuse, bilateral, 

. bronchitis, a~d ordered him to bed. The next morning accused was 
examined by Captain Mervyn Goldman, Medical Corps, -who confirmed the 

. other diagnosee. Accused remained in the hospital until JO July 
(R. 58-59, 65-67, 84-91). . · . · . 

Captain Rossi testified as an ex~rt that the history of 

accused showed that he was susceptible to bronchitis. In a certain 

percentage of cases, it is likely that an individual with acute 


· bronchitis would have a -transitory laryngitis. A man wi. th acute 
bronchitis, after walldng fast, would have a tendency to lose control" 
over his speech, his breathing would be definitely affected, and he 
would _have difficulty in expressing himself, which would evidence 
itself in the slurring of words and iri hoarsene~s rather than thickness 
of' speech. At one time, alcohol was prescribed far b:ronc;hitis. A 
"good quantity" of alcohol might make breathing more difficult and · 

. .might aggravate bronchitis. }failure to understand questions, slurred 
or thick speech, and incoherent answers are evidence of the influence 

. of alcohol, but might be symptoms of something else. It is possible, 
,but not probable, that two large jiggers of whiskey would cause a . ·. 
slurring of speech. F°';lr ounces or whiskey would not make the average 
man drunk or intoxicated, although that much whiskey would make a man 
feel "a little high", ·and might have an effect on hj1s speech (R. 88-98).. . 

When Captains Rossi, Erger~ and Goldman examined accused 
they did not observe.that his speech was affected by the bronchitis, no 
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laryngitis was found, and there was evidence of hoarseness but ac~ 
cused was able to express himself clear]y and distinctly (R. 64-65, 
67, 90-91). .. 

5. In rebuttal, Colonel Zeno C. Holt, commanding Fort Baker 
Station Hospital, testified for the prosecution that the effect of 
alcohol varies greatly in different people. When taken in suffi
cient quantity, it affects the ability to enunciate and spea~ 0~7

0 
. · 

herently, and impairs mental capacity and judgment. Intoxication 
cannot be defined in every instance ex~ept with laboratory tests .Qf' 
blood and spinal fluid. Drunkenness is a narcotic effect of.alcohol 
that affects the person taking it into his system, to the point that 
where he has two or three tenths of one per cent of alcohol in his·· 
blood and about half that.amount in his spinal nuid, he is usually 
considered drunk. A man taking a large amount of whiskey into his 
system usually has some of it for almost 24 hours, but it is probable 
that after seven hours he would not smell of whiskey. It is possible 
for a man to take two large drinki;, of whiskey and not be drunk. In
ability to enunciate properly or speak coherently and failure to ' 
understand questions are symptoms of drunkenness. :Many people have 
bronchitis without the larynx being involved. Acute bronchitis with
out other involvements does not usually affect one's ability to speak 
clearly. I! a person suffering with acute bronchitis drank some 
whiskey at one o'clock, was drunk and unable to speak coherently or 
urid~rstand questions ask':ld him at three o'clock, and at 91.30 p.m., 
although still suffering from acute bronchitis, was able to talk · 
coherently and clearly, Colonel Holt would assume that his inability to 
speak correctly at three o'clock was caused by the llhiskey. If a man 
had two drinks of lVhiskey, was neat and well dressed, stood erect 
without instability, and walked without any •pparent difficulty and 
without reeling or being unstable, that would be some evidence that 
he was sober (R. 100-109). · 1 

.. 6. The evidence shows without dispute that accused was on duty 
as officer of the day at Camp Winfield Scott on 23,July 1943 from 
8100 a.m. until relieved about 3100 p.m. and t~at at 8:00 a.m. and 
about noon he was sober. About 12115 p.m. and again about an hour 
later he took a drink of whiskey, a little more than a jigger, at his 
room, for medicinal purposes. At the time, he had a cold, his lungs 
hurt and he had difficulty in breathing. About 2130 p.m. he reported 
to the office of his commanding officer, Colonel Rowland, in answer 
to a call and wa;s interrogated about orders given to the sentry at one 
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of the gates~ He remained at the office·about thirty minutes, other 

officers were called in to observe him, and he was then relieved as 

officer of the d~. · 


During the t1me·accused was in Colonel Rowlan:l•s office, it 

was observed that he was able to stand without moving, was not 

unsteady, and was dressed neat'.q; his clothes and hair were in good 

order and there was nothing unus,ual in his ap~aranoe. It was also 

observed that accused hesitated in answering the questions of 

Colonel Rowland, did not seem to understand the questions, once made 


· a considerable effort to reply, moved his lips and chin, but made no 
sound; he spoke in a low voice, his enunciation was not clear, and· his 

· speech was thick and difficult to understand; his face was fiushed, 
there was an odor of liquor about him, and his demeanor was n.ot the 
same as usual. Both Colonel Rowland and the Acting Post Executive, 
Captain Davis, were of the opinion that accused was drunk an:i not in 

.condition to perform his duties ,as officer of the day. No medical 
examination of accused was made. About 9:30 or 10:00 p.m.,accused called 
a, doctor, was sent to the hospital and found to have acute.bronchitis •. 

Accused testified that he was not under the influence of 

liquor and that his condition during the interview resulted because he 

had walked fast and was out of breath and was confused by Colonel ,_ . 

Rowland •.s questicns. 


Although accused was not grossly drunk and was not disorderly, 

he drank intoxicating liquor while on duty as officer of the day and 

.in the OP,inion of Colonel Rowland and ca'ptain Davis, who observed him 
for about thirty minutes during the interview, accused was drunk and not 
in condition to perform his duties as officer of the day. It is the 
opinion of the Board of Review that the intoxication of accused was 
sufficient sensibly to impair the rational and full exercise of his irental 
and piysical faculties. Such.intoxication coostitutes drunkenness in 
violation of the 85th Article of War (MCM, 1928, par. 116). 

. 7 • Testimony was erroneously admitted that during the interview 
on 23 J\l,J.y 1943, Colonel Rowland prior to- advising accused of his rights 
under. the 24th Article of War,· asked "Have you been drinking?", to which 
accused replied that he had (R. 16, 38). ln view of the fact that ac
cused testified that he had ·in fact had two drinks, it- is the opinion of 
the Board that this error did not injuriously affect the substanti~ 
rights of accused. · · ' · 

B. · The accused is 48 years of age. The records of the Office 

of The Adjutant General shO\lf his service as follows: Enlisted servicei 
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u. s. Navy, 5 July 1917 to 17 October 1919; Enlisted Reserve Corps 

from 18 March·l930; appointed second lieutenant, Infantry Reserve, 

from enlisted reserte, 8 August 19JO; reappointed 8 August 1935; 

appointed first lieutenant, Infantry Reserve, l June 1936; re

appointed 1 June 1941; .active duty, 19 May 1942. 


9. The court was legally constituted. No errors injuriously 

affecting the substantial rights of the accused were connnitted during 

the trial. The Board of Review is of the opinion that the record of 

trial is legally sufficient to support the findings of guilty and the 


- sentence, and to warrant confirmation of, the sentence. Dismissal is 
mandatory upon c9nviction of a violation in time of war of the 85th 
Article of War. · 

~t~ ,Judge Advocate. 

(Sick) ,Judge Advocate

~Jtl#t:k ,Judge Advocate 

• 
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1st Ind. 

War Department, J.A.G.o., l O SEP 1943 - To the Sepretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case 
of First Lieutenant }~elven oestreich (0-276801), Corps of Military 
Police. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of gu~lty 
and the sentence, and to warrant confirmation of the sentence. 

The accused was frond drunk while on duty as officer of the 
day. Although his intoxication was sufficient sensibly to impair.the 
rational and full exercise of his mental and filysical faculties, ac
cused was neith~r grossly drunk nor disorderly, arrl his condition re
sulted from two drinks taken on account of illness. I recommend that 
the sentence to dismissal be confirmed, but, in view of all of the 
circumstances, that the execution thereof be suspended during.the 
pleasure of the President. 

3.• Inclosed are a draft of a letter :for your signature, trans
mitting the record of trial to the President for his action, and a 
form of Executive action carrying into effect the recol!lllenda~ion made 
above. 

l7Ton C •. Cramer., 

t!aj or General., 


The Judge Advocate General. 

3 	Incls. 

Incl.1- Record of trial. 
lncl.2- Drft. ltr. for s~. 

Sec. of Vfar.· 

Incl.J- Form of action. 


(Sentence confirmed bllt execution suspended. G.C.K.O. 321., 23 Oct 1943) 
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VIA.~ DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. ('1J) 

SPJGN 
CJ\l 2392~9 

20 HOV 1943 

UNITED STATES ) EIGHTH SERVICE COM1':A.ND 
) .ARMY SERVICE FORCES 

v. ) 

Privates LAWRENCE MITCHELL ~ 
(36169482), Service Company,) 
367th Infantry; RICHABD P. ) 

Trial by G.C.M., convened at 
Camp Maxey, Texas, 28, ZJ, 
30 July 1943. Eachs Death 
by hanging. 

ADAMS (35271976), 364th ) 
Infantryf JOHN W. BORDENAVE) 
(6267618), 364th Infantry. ) · 

OPINION of the BOARD OF REVIER 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

1. The record of trial in the case of the soldiers named above 
has been examined by the Board or Review and the Board submits this, 
its opinion, to The Judge ·Advocate General. · · 

.2. The accused were tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 86th Article or War. 

Specification: (Nolle prosequi entered by direction of 
convening authority). 

CHARGE II, Violation of the 92nd Article of War. 

Specification 1: In that Private John Walter Bordenave, 364th 
Infantry (then 1st Bn., 367th Infantry), did, at Camp· 
Claiborne, Louisiana, on or about May 9, 1942, forcibly 
and,,!'elonious~y, against her will, have carnal 1mowledge 
of Hattie Rose Mason, now Llrs. George Schuler. 

Specification 2: In that Private Richard Phillips Adams, 364th 
Infantry ( then 1st Bn., 367th In.t'antry, did, at Camp 
Claiborne, Louisiana, on or about May 9, 1942, forcibly 
and feloniously, against her will, have carnal knowledge 
of Hattie Rose Mason, n01f Mrs. George Schuler. 
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Specification .3: In that Private Lawrence Mitchell, 364th 

Infantry (then lat Bn., J67th Infantry), did, at Camp 
Claiborne, Louisiana, on or about May- 9, 1942, forcibly
and feloniously, against her will, have carnal knowledge 
or Hattie Rose Mason, now Mrs. George Schuler. 

CHARGE III: Violation or .the 93rd Article of War. 

Specification: In that Private John Walter Bordenave, Private 
Richard Phillips Adams and Private Lawrence Mitchell, all 
.364th Infantry ( then 1st Bn., 367th Infantry), acting 
jointly- and in pursuance or a common intent, did, at Camp 
Claiborne, Louisiana, on or about U.ay 9, 1942, by force and 
violence and by- putting him in tear, feloniously take, steal 
and carry away from the person of Private George Schuler 
about one Dollar in lawful money of the United States, the 

.Property ot Private George Schuler. 

CHARGE IV: Violation of the 94th Article or Viar. 

Specification 1: (Nolle prosequi entered by direction or 
convening authority). 

Specification 2: In that Private John Walter Bordenave, Private 
Richard Phillips Adams and Private Lawrence Mitchell, au· 
364th Infantry ( then 1st Bn•. , 367th I_nfantry), acting joint
ly and in pursuance of a common intent, did, at Camp 
Claiborne, Louisiana, on or about May 9, 1942, willfully, 
wrongfully and without proper authority apply to their own 
use a Government vehicle, known as a "jeep" or the value of 
about One Thousand Thirty Six Dollars and Seventy Six Cents 
($1,0.36.76), property of the United States furnished and 
intended for.the military service thereof. 

Each accused pleaded not 'guilty to and was found guilty of the Charges 
and Specifications thereunder. Each accused was sentenced to be banged 
by the neck until dead. The·reviewing authority·approved the sentence, 
and forwarded the record or trial tor action under Article or War~. 
The record has been reviewed as it forwarded under Jrticle of War 48• 

.3. The history ot this case was presented to the court-martial by 
a stipulation which provides as followsa 

"That the three accused were tried in July' 1942 in Cause, 
No. 10246,.Criminal, Styled United States or America versus 
Private Richard Phillips Adams, Private Lawrence Mitchell, and 
Private John w. Bordenave, 1n the United States·District Court 
tor the Western District of Louisiana, Alexandria Division, on 
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the charge or committing rape on Hattie·Rose Mason, now Mrs. 
George Schuler; that on appeal the question was raised as to 
whether the United States Government had criminal j~isdiction 
over the land where these offenses were alleged to have been 
committed; that it was·decided by the Supreme Court of the 
United States on certified questions that inasmuch as the United 
States or America had not accepted jurisdiction over this land, 
the United States District Court was without criminal juris
diction to try the accused and, accordingly, the convictions were 

·reversed. The trial, conviction and sentence were void and of no 
effect for want of jurisdiction, and the cause was dismissed on 
said ground by said United States District Court pursuant to 
the directions or the United States Circuit Court of Appeals 
ror the Fifth Circuit" (Pros. Ex. A). . ,_ 

4. The juris~iction of the court-martial over the person or each 
or the accused is shown by a stipulation wherein it was agreed between 
the prosecution, the defense counsel, and each of the accused, as follows: 

"That each of the three accused, to-wit: Private Richard 
. Phillips Adams, 35271976, Private Lawrence Mitchell, 36169482, 
and Private John W. Bordenave, 6267618, were on May 9th and 
May 10th, 1942, in the Military Service ot the United States, 
and that each of said accused have been continuously since 
those dates, and are at the :present time in the military service 
of the.United States" (R. 10). ·. · · 

5. The evidence ror the prosecution concerning the charges of rape 
as presented by the testimony- or Hattie Rose Mason·Schuler, ·the victim of 
the alleged assaults, shows that ori. 9 May 1943, she was living at Camp 
Claiborne, Louisiana, having recently moved there from Ohio, and secured 
employment in the local service club cafeteria in order to be near Private 
George Schuler to whom she was then engaged, and to whom she was subse• 
quently married. On.the evening or 9 May 1943, Hattie Rose Mason, 
hereinafter referred to as the prosecutrix, met George Schuler at the 
service club where they wrote 11 some11 letters. After writing their letters 
they took a stroll in the area in the rear or the.service club and, as was 
customary "with the girls" carried a -blanket with them. .Approximately 150 
yards to the rear or the service club they seated themselves on the ground. 
After talking for a time they went to sleep and were awakened some time 
later by the noise or an approaching jeep. Three colored soldiers in the 
jeep "hollered 1halt 1 the tirst thing" and then began cursing, calling 
George Schuler a "lousy son-or-a-bitch ror being out there". The
prosecutrix described·one of the three soldiers as "very daJ'k", another 
as "light" and the third as having a "large head". One was carrying a 
rifie, and the dark one took an automatic pistol from the light one and. 
pointed it at George Schuler saying, "I ought to blow your dirty brains 
out". The soldier wit,h the rifle then marched S~huler away in one .. .~ . 
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direction, while the other two "took" the prosecutrix j.n the opposite 
direction. After going a short distance, they brought the prosecutrix 
and Georfe Schuler back to the jeep and demanded that both get in, 
asserting 11Vle are taking him home to his barracks and we will bring you 
back to yours". The soldiers explained that they were t:aking Schuler 
home first in order to keep from making an extra trip. They also stated 
that when they met a guard they would tell him that "they were out doing 
the same thing that he was". Thereafter, when they reached a "white 
guard11 , the driver or the jeep, the dark soldier, said to the guard, "I 
am driving these two in11 • After passing this guard, they drove past 
Schuler's barrack and then stopped, told him to get out, and go to his 
barrack, adding "Don't worry about her. We will take her right back and 
see.that she gets back home safe". Arter Schuler had left the jeep, the 
soldiers covered the prosecutrix with a blanket, explaining to her that 
they were doing this so that the guard "wouldn't say anything if he saw 
me". The jeep soon passed another guard to whom one of the colored 
soldiers stated,, 11\'le are doing the same thing that you are", and the jeep 
was driven on. During this time the prosecutrix thought that she was being 
carried to her quarters, and that she had been covered with the blanket 
merely to prevent the guard from asking questions. She did not realize 
that she had been carried out of the camp area until the blanket which 
covered her was removed. When she realized that she was out in an open. 
field she was 11very much frightened". When the blanket was removed, one 
of the soldiers asked her the question, "Have you ever been loved by a 
nigger" to which she replied 11 No, and I don't want to be". The dark 
soldier then said, 11! am going to show you how it is to be loved by a 
negro 11 • The soldier making this statement had a gun and she was "very 
scared" and afraid for her life. She began to cry and to beg the soldiers 
to take her home. She even told one of them that "if he would let me go 
home that maybe I would meet him some place else". She told him that be
cause she knew that if she "got away fr'om him then he wouldn't get ahold 
of" her again. One of the three soldiers then placed the blanket on the 
ground and another led her to it and 11 shoved11 her down on the blanket. 
She was afraid to "holler" ,because "there were three of them there and * * * 
there was a rifle and an automatic and I was afraid to do anything". The 
dark soldier who had the automatic pistol in his pocket then had sexual 
intercourse with her while the other two soldiers stood "Right close by". 
Then the other two in "immediate succession" similarly attacked her. 
During each or these attacks, the prosecutrixwas afraid that a gun might 
be used upon her. She was "so scared and so frightened and nervous and 
crying all the time and begging them all the time to not be so cruel to 
me, to let me go on home. That was about all I. could do at that point.
* * * I was even afraid to say anything. I talked anyhow and begged 
them to please let me go" (R. 12-37) •. 

After the third soldier had completed his attack, the prosecutrix 
was placed in the jeep, the blanket placed over her again and she was 
carried back to a place near the camp guest house, and there released. As 
she left the jeep she was warned that if she said anything about what had 
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occurred, "they would make it plenty hard ~n" her (R. 2,j-24). 

At 3:28 a.m. she entered her tent which she shared with another 
waitress, lay down, and cried until morning. At about 6:00 a.m. her tent 
mate asked her what she was crying about. She reluctantly told her. There
after, her.tent mate reported the attacks to the authorities, and the 
prosecutrix called Geo~ge Schuler over the telephone(~. 24-25). 

The prosecutrix testified that she was 21 years of age at the 
time of the trial and that she weighed 104 pounds. When she was 17 years 
of age she had married but later left her husband because he "was running 
around with other women" {R. 13). 

Upon cross-examination, the prosecutrix admitted that prior to 
her marriage to George Schuler she had engar,ed in sexual intercourse with 
him. She testified that if she had a venereal disease known as gonorrhea 
on 9 May 1942, she had not known or it. She also testified that she had 
lived with her first husband approximately three months and that he had 
procured a divorce from her at Covington, Kentucky. So far as she had 
known, her first husband had not had a venereal disease.· She admitted 
that when she had been halted by one of the accused that he had carried 
her to the jeep. She explained that when awakened by the three accused 
she had not insisted upon returning directly to her tent because she "didn't 
know what rights the guards had". She further explained that she had not· 
made an outcry- at that time because she thought the guards were doing their 
duty. She also explained that when the jeep had been halted by the second 
guard she had made no outcry because she "was too scared to make any outcry 
in any way". On redirect examination, she explained further that when she 
passed both guards she did not believe that she would be attacked but 
thought that she would be taken home. She denied· that anyone or the accused 
had given or paid her $2 on the night or the alleged attacks. She explained 
that she did not report the attacks to the authorities upon her return to 
her tent because she was_ "worried and nervous and upset", and because she 
did not "know_ what to do until" she had talked with George Schuler {R. _27-37). 

George Schuler testified that he was 29 years of age and had 
lived at Georgetown, Ohio, prior to entering the Army on 30 March 1942; but 
recently he had been given an honorable discharge because of a spinal · 
fracture. He had known Hattie Rose Mason since she was approximately 9 
years of age and they had been "going together" for about a year. During 
the time he was stationed at Camp Claiborne they were engaged to be married 
and it was.because.of their engagement that she had secured employment at 
Camp Claiborne (R. 38-39). 

On the night or 9 May 1942, after writing some letters at the 
guest house, George Schuler and the prosecutrix secured a blanket from 
her tent and took a walk into the field. About 100 yards from the service 
club they sat down and talked. Other couples were out in this area and 
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Schuler did· not consider tbat he was doing anything wrong. After talk
ing for a time they went to sleep and remained .there longer than they 
had intended. They were awakened by the approach or a jeep occupied by 
three negro soldiers. One of the three soldiers cursed Schuler, calling 
him a "lousy son-of-a-bitch". One of the soldiers walked out in the field 
and inquired if there were "Any more couples around". No other couplest 
were observed and this soldier walked back to the jeep. During the period 
in which this ~oldier was looking for other couples he·talked to Schuler 
and told him "where he was from and things like that". After they had 
returned to the jeep, another of the soldiers asked him "how much it would 
be worth to get out of it". This soldier then told Schuler that if Schuler 
would give him what money he had he would let· him go. Schuler then gave 
the soldier all the money he had with him, an amount between 50 cents and 
$1. Schuler. testified that he delivered the money to the soldier because 
the soldier had a gun against his, Schuler 1s ribs, and because he was ' 
afraid for his life. At the time this occurred, all three soldiers·were 
present. , During the conversation between Schuler and the accused, one of

1the~ had threatened to "blow my damned brains out" (R. 39-42). • 

Schuler and the prosecutrix were ordered to get into the jeep 
and were told that Schuler was going to be taken to his barrack, and the 
prosecutrix "where she belonged". When Schuler had been taken to the 
medical unit barracks, which were about a quarter of a mile from his own 
barr~ck, the driver of the jeep told him, "D9n 1t worry about her, we will 
take her back right away". Schuler testified that he believed this state
ment and that he had no fear at that time that an attack might be made upon 
his companion. He further testified that at that time there was no indica• 
tion that they might mistreat her. He identified with positiveness the 
accused, Bordenave, as one of the soldiers who took part in the events 
described (R. 42-45). . 

On cross-examination, Schuler testified ~hat the largest one of 
the colored soldiers who had walked with him in the field after he and the 
prosecutrix had been awakened, had acted in a friendly manner and had told 
him that he, the particular accused, lived in Columbus, Ohio. Sehuler 
admitted that when he left the jeep and saw it driven away in the opposite 
direction from the guest house he was afraid for the prosecutrix's life, 
but felt there was nothing he could do, and that it did not occur to him . 
at that time to inform anyone of what bad happened. 

After the jeep had driven away, Schuler went to his barrack and 
to sleep. The following morning, about 7 o'clock, the prosecutrix called 
him by telephone. He.then went to see her and, about 9 o'clock, he was 
called before a major at the ~est house and questioned concerning the 
events of the previous night (R. 46-55). · 

By stipulation it was shown that one of the sentinels, previously 
described as having halted the accused in their jeep on the night in question, 
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had gone on guard duty at Post 24 at 12 o'clock and had remained on duty 

until 4 o'clock. During that interval only one jeep passed his post. He 

halted, then permitted it to pass, upon recognizing the accused,Bordenave, 

whom he knew to be a corporal of the gL1B.rd, and also the accused,Adams. 


· The third person he saw in the jeep was a colored man whom he could not 
identify. The sentinel did not observe any bundle or anything covered with 
a blanket between the two men on the front seat, nor anything that appeared 
suspicious (R. 57-61). · 

By further stipulation it was shown that the sentinel on Post J 

was on duty between 2:15 and 2:45 a.m •. on 9 May 1943. During that interval 

he halted the occupants of a jeep which he permitted to pass when told by 

the driver that they were·doing the same thing he was. He observed five 

people in the jeep, two colored soldiers and a white woman in the back seat 

and a colored soldier and a white man in the front seat. He did not recog

nize any of them. When the jeep passed his post it was going in the 

opposite direction from the guest house_(R. 67-76) •. 


Miss .Vera Mae Wilson, who, on 9 May 1942, was employed at the 
service club or Camp Claiborne, and at that time and for several weeks 
prior thereto, had shared a tent with the prosecut~ix, testified that at 
about 2:30 on Sunday morning, the exact date of which she.could not remember, 
the prosecutrix came into their tent crying. Since Miss Wilson did not want 
to completely arouse herself, she did not speak to her tent mate. Miss 
Wilson did observe, however, as long as she was awake, that the prosecutrix 
continued crying. The next morning about 6 o'clock, Miss Wilson was awak
ened by the prosecutrix moving about the tent. She appeared to be disturbed 

· and told Miss Wilson "* * * something terrible had happened". She did not, · 
however, at that time tell her the details or what had happened. When tiss 
Wilson went to work she reported to the service club hostess the information 
she had gained from the prosecutrix. The latter did not report to work that 
morning but did report for work at noon. Miss Wilson, testifying as to the 
prosecutrix 1 s condition-0n the morning of 10 V.ay described h~r both as being 
"disturbed" and as ~not so very much" disturbed. She also asserted that she 
was "not particularly" friendly with the prosecutrix (R. 106-113). 

A written statement signed by the accused, Bordenave, dated 

JO May 1942, and shown to have been voluntarily made, was received in 

evidence over the objection of. the defense that the reference in the state

ment to the other two accused would be prejudicial to their rights and 

that therefore such references should be deleted from the statement before 

it was received into evidence or considered by the court; despite which 


·the statement was admitted in its entirety under the law member's ruling 
that it would be considered only as relating to Bordenave. The statements 
which relate to Bordenave contain admissions by him that on 9 May 1942 he 
was corporal or the guard at Camp Claiborne, _that on that night he was on . 
a tour of duty from midnight to 4100 a.m., tlu!,t he used a jeep in inspecting 
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the guard after midnight, that he had a .45 automatic pistol with him, 
that he round a white soldier and white girl under a blanket in the 
area behind the camp guest house, that when his jeep approached them, 
the man and girl jumped up and started to run, that they were called 
to the jeep, that he told the white girl and soldier that it was wrong 
for them to be out there at that time, that the white soldier was carried 
back to the area of the camp, that thereafter the jeep was driven out 
into an open field, and that one or the other guards had sexual intercourse 
with the girl. The statement contains the additional admission, as fol
lows, "I took my penis out of my pants and got down on top of her. Her 
dress was above her middle and she was naked from the waist down. I 
inserted my penis into the white girl but I did not go off. I pulled it 
out t'ast11 (R. 76-78; Pros. ·Ex. 2). . 

Similarly, a voluntary statement made by the accused, Adams, 
was received into evidence over the same objection as presented in the 
case or Bordenave's, and subject to the same ruling by the law member. 
In this statement, Adams admits that ·on the night of 9 May 1942, he and 
two other guards on duty at Camp ~laiborne, drove a jeep on patrol duty, 
that the;y found a white couple lying on the ground under a blanket, that 
the other two guards got the white woman and placed her in the jeep, that 
the white man was taken back to where he "belonged", that he, Adams, then 
tried to get out of' the jeep but was told by one of' the other guards with 
the .45 automatic pistol ~o sta;y in the jeep, that one or the other guards 
then drove the jeep into an open field, and that one of' the other guards 
told the woman to get out or the ..t,eep and she began to cry. "She was 
scared when * * * drove into Lth!/ field and appeared to be in a dazed 
condition". The statement then asserts that the first man to attack the 
white girl threw himself on her twice, that the second guard then had 
sexual intercourse with the girl and that after this had occurred, when 
brought back to the jeep, "The woman was out on her feet". The statement 
further asserted that Adams woul'd have left the field but he was afraid 
of the other two guards (R. 86-89, 9.3; Pros. Ex• .3). 

A letter written b,y the accused, Mitchell, to his commanding 
officer, dated 10 June 1942, was received into evidence subject to the 
same objection as had been presented to the court upon the reception of'_ 
the statements or the other two accused and was received under the· same. 
ruling that the statements contained therein would be considered onl;y as 
they related to Mitchell. -The letter, as it relates to Mitchell, admits 
that on the night. of 9 May 1942, he and two other guards discovered a 
white soldier and girl lying upon a blanket in the area behind the camp 
guest house, that he and the other two guards carried the white soldier 
back to his company area, that he asked the girl if she were not ashamed 
of hersel,t and she replied that she was working and making mone;y, that 
he took for granted that she would go with them for money; that the;y then 
drove into an open field and spread a blanket on the ground, that the. 

·-8



.J"i",....- : ,.,,...i E GH,Ht~l 
i,r1VY DG'ARlA,£.NT {101) 

white girl lay down on the blanket and he had intercourse with her and 

"she started crying as soon as I started. I got up and went back to the 

boys and told the boys not to bother with her but they did after they 

got through they put her back into the jeep".and "I wrapped the blanket 

around her to keep her from getting cold and gave her $2.00 then we took 

her back to the guest ]¥,use and she said don't tell anybody" (R. 93-94; 

Pros. Ex. 4). · 


·By a stipulation it was shown that the jeep referred to.in 
Specification 2, Charge IV, on 9 May 1942, had a reasonable market value 

. at Camp Claiborne, Louisiana, or $1,036.76 (R. 123). 

6. ~· Major William c. McGuffin, a medical officer, testified for 
the defense that on ll May 1942, about 30 hours after the alleged attack, 
he examined the prosecutrix and found no bruises or scratches upon her. 
He did find, however, that she had a chronic case of gonorrhea. He quoted 
her as asserting that she was not aware that she had gonorrhea. He 
testified further that the prosecutrix had not been nervous or excited 
during the eX9.mination and ·that he would have expected her to have been 
nervous within 30 hours after the alleged attack (R. 124-132). 

' . 
~. The accused, Mitchell, arter·his rights relative to testi 

fying or remaining silent had been explained to him, testif'ied that he was 
19 years of age and that he had falsified his age at the time of his enlist 

. ing in the service. On the night of 9 May, he drove a jeep for Corporal 
Bordenave while they were inspecting the guard. During this tour of. 
inspection they came upon the prosecutrix and Private Schuler lying "in one 
another's arms". Upon being discovered, the couple jumped up and each ran 
in opposite directions. Adams, one of the other two guards,· jumped out of 
the jeep and ran after Schuler, while the witness, armed with a .45 auto
matic pistol, ran after the prosecutrix~ Upon catching her, he told her 
that the corporal of the guard wanted to ask her some questions. In the 
conversation which followedt Corporal Bordenave asked her why she was out 
there,·and she replied that "she had no place else to go, that was the only 
place they had to come". The witness then asked"*** if she would go 
with us for money and she said, ' 1 It you boys have any money we can get· 
.together and have a nice time'"• The witness and Corporal Bordena.ve were· 
standing with the proseoutrix during this conversation. She was bare.tooted 
and the witness carried her to the jeep. J..f'ter driving to a place near 
Schuler1s compaey, the prosecutrix said to him, "Your Compaey is there•. 
When Schuler started to leave the jeep he asked;"Wbat are you going to do 
witl\_her?" and the prosecutrix replied, 11Don1t worry, * * * I will be all 
right". The witness .then told Schuler that he "would take her back". On 
the wa:, to the open field the w1tne81 asked her "how much money sh& was . 
going to charge us to go with us and the 1aid '$2.00 1". 11She asked me did 
I know aey place where we could go where •• wouldn't be seen". When the 
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jeep stopped, she said, "Give me the money". The witness testitied that 

"I gave her the money and we walked off a little ways and she spread·the 

blanket on the ground and I started having 11f¥ intercourse with Mrs. 

Schuler. She told me, 'Do not shoot orr in me.• I told her I wouldn't. 

By the time I got to shc;,ot off in her she started crying". When he car

ried her back to her tent she got out or the jeep and said, "Don't tell 

anybody. Good nightl" {R. 137-162). · . 


The accused testified further that subsequent to the alleged 

attack, he was examined by a physician and was told that he did not have 

a venereal disease (R, 161). ~ .. 


£• The accused, Adams, after his rights relative to.testify
. ing or remaining silent had- been explained to him, testified that he had 

completed the seventh grade in school and that he had been inducted into 
the .A.rrrrr on 9 January 1942. Adams testified that on the ni'ght of 9 Ma;r 
1942, be and the other two accused apprehended the prosecutrix and Private_ 
Schuler lying under a blanket in the area behind the service club. When 
he and the other two guards approached them, the couple jwnped up and ran. 
Adams chased Private Schuler about 25 yards, stopped him, and brought him 
back to the jeep. On the wa;r back he had a friendly conversation with 
Schuler in which they discussed the' fact that they were from the same state. 
Adams saw Mitchell with a·raised pistol.in his hand but he did not see 
Mitchell point it at Schuler. Later when Schuler was let out of the jeep 
near his barrack, he asked the question, "What are ;you going to do with 
the lady11 ? and one or the gu&I'<Eanswered, "Don't worry about her". The 
prosecutrix then said, "Don't worry, honey, I will be all right" •. After 
driving out into an open field the jeep was stopped and its lights turned. 
out. Mitchell then got out of the jeep and picked up the blanket.which 
had been over the prosecutrix, who then "raises up and gets out and goes 
on with him". Mitchell spread the blanket on the ground about 15 or 20 
paces from the jeep and "The next thing I see the actual intercourse going 
on". When Mitchell had finislled 11He gets up and comes back to the Jeep", 
and"*** she layed there". Bordenave then went out to her. "After he 
has his intercourse be comes back and I goes out myself. I had mine and 
I comes back". When Adams went out to the prosecutrix he did not carry 
a gun with him {R. 163-170). . · . . 

Adams testified .t'urtber that between June and July, he had been , 
examined by a physician and told that be had syphilis, a disease which he 
asserted he had had "all my life". Adams stated further that the medical 
report did not show him as ha,ving gonorrhea. Adams asserted that at no 
time did he see anyone using threatening gestures towards either the 
prosecutrix or Schuler (R. 171-172). . .~ 

Upon cross-examination Adams testified that be was 26 years ot 

age, that he weighed between 190 and 200 pounds. He also testified that 
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he had made a statement to the Louisiana state authorities because 
they had whipped him. He asserted, however, that he had never been 
mistreated by anyone in the Army. He stated further that the references 
in his prior statement concerning the pointing of a gun,ere not true and 

· that "No one was held at the point of a gun". He also stated that his 
previous statement was untrue in asserting that he did not have inter
course with the prosecutrix. Adams testified further that he did not 
attempt to'prevent Mitchell and Bordenave from doing anything that they 
did on the night or 9 May, explaining that "It was told to me $2.00 had 
been paid her"•· Adams did not remember, however, seeing the money paid 
(R. 172-lSO). · · 

On redirect examination Adams testified that in 1935 he had 

escaped from the Institution for the Feeble-Minded at Orient, Ohio. 

Following this assertion, the defense counsel stated that no question 

was being raised as to the sanity of the accused (R. 182). 


g. The accused, Bordenave, after his rights relative to 
testifying or remaining silent had been explained to him, testified that 
he had been in the Army since 6 February 1937, and that before entering 
the Army he had lived in New Orleans, Louisiana. On the· night of 9 ?lay 
1942, he was on duty as a corporal or the guard at Camp Claiborne. About 
2:00 a.m. on the morning or 10 May, while he was inspecting the guard, 
assisted by Privates ·}.litchell and Adams, he came upon a couple. The 
prosecutrix ran in one direction, Private Schuler in the opposite. 
Mitchell said to Bordenave,"'how about having the gun so I can halt this 
lady, since you.are feeling bad?' So he halts he~ a little ways down from 
the Jeep", to which he returned with his captive. !atchell told Bordenave 
that he had asked her. certain routine questions and, "it she didn't know 
it was against the rules to be out there at that time and she said that 
she was out there with Mr. Schuler, Private Schuler, and she was out 
there having some run with him because she needed some money and that 
was the reason she wae out there". Bordenave testified further that · 
Mitchell told him the prosecutrix "suggested to Private Mitchell that 
all of us could have a little run out there - in other words, a little 
sport" (R. 189). When the group had driven back into the area of camp 
and Private Schuler had got out of .the jeep, she said to him, "Honey***
I will get home" and "He did not say anything more to her". Later she 
said to Mitchell, "If' we are going to have a good time we are going to 
have to pick out a safe place where no one will see us" (R. 191}. When 
they had driven off' the road, Mitchell gave her $2 and she took the 
money. Private Mitcheil then had intercourse with her•• Bordenave then 
testified that, "After he (referring to Mitchell) got through he called 
me over and I went over and when I got there she says, 'Don't shoot off 
in me', just like that. So I had my intercourse with her and after I 
was finished Adams came over and he had his and after he finished he 

brought Mrs. Schuler in to the Jeep, and brought the blanket. There 
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wasn't any struggling or any kind. She did it with willrul. consent" 
(R. 191). Bordenave testified further that his pistol was in his 
holster while Mitchell was having intercourse with the prosecutrix, 
and that it was in the front seat of the jeep while he was having 
intercourse with her. He asserted that the gun was not earried to 
the spot where the intercourse occurred (R. 192). · · 

On cross-examination Bordenave testified that while he was in 
the custody of the civilian authorities two "F.B.I. men" told him "~hat 
if he didn't make a statement they would turn him oveJ" to the mob" and 
that the statement which he thereafter made was not voluntarily made. 
At the time the statement was secured he was called a "black son-of-a
bitch". ·(In rebuttal, the prosecution presented the testimony or 
Thomas c. Allen, special agent or the Federal Bureau or Investigation, 
who testified that no statement was made in his presence to Bordenave, 
before the securing of Bordenave's statement, threatening to turn him 
over to the Louisiana mob (R. 213)~ 

7. Specification l, Charge II, ·alleges that the accused, Private 
John Walter Bordenave, did, at Camp Claiborne, Louisiana, on or about 
9 May.1942, "forcibly and !eloniously, against her will, have carnal 
knowledge of Hattie Rose Mason, now Mrs. George Schuler". Similarly, 
Specifications 2 and 3, Charge II, make the same allegations against 
Privates Richard Phillips Adams and Lawrence Mitchell. ·These Specifi
cations allege the coDU11ission of the crime of rape, one of the two 
crimes made punishable ey life imprisonment or death under Article of 
War 92. · · • · ' · · 

Rape is defined as "* * * the.- unlawrul. carnal knowledge or a 
woman by force and without her consent" (MCM, 1928, par. 148,2). The 
Manual for Courts-Martial, in discuss.ing this definition, states that: 

"Force and want or·c'onsent- are indispensable in rape; 
but the force involved in the act of penetration is alone 
sufficient where there is in fact no consent. 

"Mere verbal protestations and a pretense of resistance 
are not sufficient to show want of consent, and where-a woman 
.fails to take such measure.a to frustrate..~the execution of a 
man's design as she is able·to,,and are called for by the 
circumstances, the inference may be drawn that she did in 
fact consent. 

"It has been said of this offense that 'it is true that 
rape is a most detestable crin:e * * *; but it must be remem
bered that it is an accusation easy to be made, hard to be 
proved, but harder to be defended by the pe.rty eccused, 
though innocent.'" (MCM, 1928, par. 148~, p. 165). 



(105) 
The evidence must be examined in the light of the above 

definition and with due consideration for the admonitions of caution 
presented in connection therewith. · In view, however, of the admission 
in the testimony of each accused that he had sexual intercourse with 
the prosecutrix on the occasion alleged, it is of primary concern to 
determine whether or not the act was done with "force and without her 
consent". .Since much of the testimony has at least an inferential 
bearing on this issue it must be carefully considered in its entirety. 

The testimony of the prosecutrix shows that on the night of 
9 Niay 1942, she and Private George Schuler, to whom she was then engaged, 
took a stroll in the open area to the rear of the Camp Claiborne service 
club. In accord with the custom of the girls working at the camp they 
carried a blanket with them and seated themselves upon it about 150 
yards behind the service club. After talking for a time they went to 
sleep and were awakened by the noise of an approaching jeep. Three 
colored soldiers in the jeep called to them and .proceeded to curse 
Private Schuler, calling him a '!Lousy son-of-a-bitch" for· being out there. 
One of the soldiers was armed with a rifle and another with an automatic 
pistol which he pointed toward Private Schuler with the threatening state
ment "I ought to bl01r your dirty brains out". One of the soldiers car
ried the prosecutrix in his arms to their jeep. Private Schuler was also 
conducted there and ordered to get in•. The soldiers then told the couple 
that they were goipg to be returned to their barracks. Upon re-entering 
the camp area, they wer~ halted by a white guard who permitted them to 
pass upon being told by the driver of the jeep that "I am driving these 
two in". After passing this guard the jeep was driven past Private · 
Schuler's barrack. The jeep was then stopped and Private Schuler was 
told to get out and directed to go to his barrack and not to "worry 
about her. ~e will take her right back and see that she gets back home 
safe". The accused then covered the prosecutrix with a blanket explain
ing to her that he was doing it so that the guard "wouldn't say anything 
if he saw me". The jeep was again halted by a colored guard who permitted 
it to pass upon being told that '~le are doing the same thing you are". 
During this time ~he prosecutrix thought she was being carried to her 
quarters and that she had been covered with the blanket merely to prevent 
the guard from asking questions. She did not realize that she was being 
carried out of the camp area until the blanket was removed. When she 
realized that she was out in an open field she was "very much frightened". 
Her fear·was then intensified when the dark soldier asked her, "Have you 
ever been loved by a nigger", to which she replied, "No, and I don't want 
to be". The soldier making these remarks was armed with a gun and the 
prosecutrix was "very scared" and afraid for her life. She began crying 
and begged the soldiers to take her home. One of the soldiers then 
placed the blanket on the ground and another led her to it and "shoved" 
her down on the blanket. She was afraid to nholler" because "there were 
three of them there and*** there was a rifle and an automatic and r
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was afraid to do anything". The dark soldier with the automatic pistol 

in his pocket then had sexual intercourse with her while the other two 

soldiers stood "Right close b7". The other two in "immediate succession" 

similarly attacked her. She was "so scared and so frightened and nervous 

and crying all the time and begging them all the time to not be so cruel 

to me, to let me go on home". She testified that that was all she could_ 

do at that point and that she was even afraid to sa;r anything although 

she talked and begged them to let her go. After the third soldier had 


_ completed his attack she was carried back to a place near the guest houset 
and released with the warning that i£ she said anything about what had 
occurred the;r would make it plent;r hard on her. She then returned to her 
tent and cried until morning. At about 6 o'clock in the morning her tent 
mate asked her what she was crying about and she· reluctantly told her. 
Thereafter her tent mate reported the attack to the authorities· and the 
prosecutrix called Private Schuler over the telephone. 

The testimony of the prosecutrix that she did not consent to 

having sexual intercourse with the three accused and that her submission 

to them was ·prompted solel;r because of her fear is corroborated in part 

b;r the testimony of the accused, Mitchell, the first accused to attack 

her, who admits that the prosecutrif"""cried when he was.. having intercourse 

with her. Under the circumstances, ~e fact that even the accused, 

Mitchell,, testified that she was crying gives an assurance of trustworthi

ness to her testimony that she was shoved to the ground atl.d subnitted to 

sexual intercourse only because or_the overwhelming demons1;,rated force or 

the three accused. 


Although each or the accused asserted that the prosecutrix was 
paid $2 b;r the accused, Mitchell, as a consideration for the three acts 
of intercourse with them, it must be observed that the accused, Adams, 
although present according to the other's testimony-, neither saw the 
money paid, nor heard the fi118ncial arrangements being made, testifying 
merel;r that, "It was told to me.$2.00 had been paid her". Though · 
Bordenave 1 s statement of 30 Ji'!ay 1942 is devoid of an;r reference to this 
significant transaction, he testified to such a payment following Mitchell's 
testimony, corroborating Mitchell's testimony that it was paid in the jeep 
before alighting for intercourse. But Mitchell's letter to his co1Illll8.nd• 
ing officer, written 10 June 1942, onl7 one month after the alleged offense 
(whereas the trial was 14 months after) clearl;r asserts that the alleged 
payment was made after intercourse with all thr~e was completed. These 
discrepancies discredit the testimony of the accused.concerning the pay
ment of $2 which is denied by the prosecutrix. Moreover, it is rather 
inconceivable that even the lowest prostitute would sell herself under 
such conditions for the price or $2. It appears, that the testimony of 
the three accused concerning the payment of $2 to the.prosecutrix and her 
consent to the three acts or intercourse is unworthy or being believed. 

Although she does not testify that her life was directly o~ 
1 
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(107)specifically threatened by any one of the accused, she does testify 
~o circumstances in which such a threat is implicit ~n the show of 
force directed against her. In this connection it should be observed 
that she weighed only 104 pounds whereas one of the.accused weighed 
nearly 200 pounds. Wharton in his treatise on criminal law states: 

11* **it may now be received as settled law that rape is 

proved when carnal intercourse is effected with a woman 

without her consent, although no positive resistance of 

the will can be shown." (Wharton's Criminal Law, 12th Ed., 

Sec. 700) 


He further states that: 

"Consent, however reluctant, negatives rape; but where the 

woman is insensible through fright or where ~he ceases 

resistance under fear of death or other great harm (such 

fear being gaged by her own capacity}, the consummated act 

is rape." (see Sec. 701, Wharton, supra). 


Similarly, Miller on Criminal Law states that 11Fear of death is not 
necessary; it is ;!Ufficient to excuse lack of resistance and to evidence 
the presence of force, that the woman had good reason to consider 
resistance dangerous or absolutely useless" (Miller on Criminal La~, 
p. 298). In Vanderford v. State, 126 Ga. 753, 55 S.E. 1025, the court 
asserted that 11* **though a man lay no hand on a woman, yet if, by an 
array of physical force, he so overik,wers her mind that she dare not 
resist, he is guilty of rape by having the unlawful intercourse". In 
the light of the above authorities we must conclude that the evidence 
shows beyond a reasonable doubt that each of the accused committed the 
crime of rape alleged. 

8. The special civilian counsel for the three accused submitted 
to the Board of Review-both·a written brief and an oral argument in which 
three general propositions are contended for, as follows: (I) that the . , 
prosecution failed to prove beyond a reasonable doubt that the accused 
were.guilty of the crime of rape, (II) that the use of leading questions 
by the trial judge advocate con~tituted reversible error, and (III) that 
the court commi~ted reversible error in admitting into evidence the state
ment or the confession of each accused which implicated the-other two 
accused. 

I. Under the first general proposition that the prosecution 
failed to prove beyond a reasonable doubt that the accused were guilty 
of the crime of rape, the special counsel presents points which may be 
summarized and analyzed as follows: 

!• The observation was made that the accused, Adams, gave his 
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name and address in Ohio to Private Schuler on the occasion or their 

meeting on the night or 9 'May 1942 and engaged with him in friendly 

conversation. Special counsel'insisted that a criminal or one planning 

a crime does not give his name and address to a prospective victim. 

Obviously, as a general proposition, the deduction contended for is true. 

It appears, however, that the subsequent criminal acts which were par• 

ticipated in by Adams had not been c~nceived or by him at the time or 

the conversation in question•
. 

b. The evidence shows that the prosecutrix, when apprehended 

on the night or 9 May 1942, was carried to the jeep in the arms or the 

accused, Mitchell, without protest or objection. Counsel insisted that 

the prosecutrix's submission showed that she had·neither rear or nor 

aversion toward the accused. Neither conclusion is necessarily correct. 

The prosecutrix was apprehended under· compromising circumstances, and 

may well have submitted to the familiarity in question through fear or 

the accused, one or whom had just halted her flight at the point or a 

gun, and a desire to avoid violent action being taken against her or 

Private Schuler; 


~· The special counsel insists that the statement made by the 
accused to the prosecutrix that they were taking Private Schuler .to his 
quarters before taking her to her quarters in order to avoid an extra 
trip was so obviously false that she gnd Private Schuler should have 
recognized the falsehood - the prosecutrix's quarters being closer to 
the scene1/~f.apprehension than were Schuler1s. It is obviously true 
that had she been.less zyllible and shown less faith in the assurances 
or the three accused she might have av~ided being raped. Her gullibility 
does not, however, justify-an inference that she consented to sexual inter
course with the accused. · 

g. Neither Private Schuler nor the prosecutrix made any outcry 

to the,guard upon being returned to camp, despite the fact that Schuler 

testified that he had been robbed and his life threatened. This assertion 

is true: The robbery which involved the financial ·loss of less than a 

dollar mar well, however, have been considered by Private Schuler a _small 

matter as compared with the.possibie results or being reported by these 

guards for improper conduct. There are reasons, therefore, wh1 he may 

have. refrained from making an outcry concerning the offense which had been 

committed against himself. - Furthermore, the fact that he had been robbed 

or a,small sum would not necessarily cause him to believe that his fiancee 


. was in danger or being raped by the guards wllo robbed him. 

~. Private Schuler made no outcry after seeing the accused drive' 
away with the prosecutrix in the opposite direction from her quarters. 
Schuler testified that he did not suspect at that time that she would be 
attacked by the accused. 
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.f~ The prosecutrix made no outcry wnen •the jeep in which she 


was being carried out of camp was-stopped by a second guard. The evidence 

shows that, at this time, she was covered by the blanket, and she testified 

that she did not realize that she was being taken from the camp - that she 

thought she bad been covered by the blanket merely to prevent questioning 

from the .other guard. 


£• Special counsel insists that there is no evidence in the 

record ·showing that the prosecutrix was ever threatened by any of the 

accused, and that, to the contrary, the accused, Mitchell, testified 

that he assured her that he would not hurt her. In contradiction of 

this statement, it must be observed that she was "shoved11 to the ground 

just prior to the attack upon her. Although she did not testify to a 

direct threat against herself, a threat to her life or safety is implicit 

in the circumstances of her being shoved to the ground under conditions 

which indicated that resistance by her would be useless.
. . 

,g. Counsel insists that the testimony of Major tlcGuffin to 
the effect that the prosecut~ix showed no excitement or concern upon 
being examined by him 30 hours after the alleged rape, afforded the in
ference that no rape had occurred. The existence of excitement or lack 
of excitement under the conditions in question can afford no trustworthy 
inference either of rape or no rape. Obviously, the circumstance in 
question presents no trustworthy inference of the existence of any par
ticular fact and has n6 probative force. Furthermore, Major McGuffin, 
upon cross-examination clearly testified that in view of the fact that 
no struggle occurred in the process of the alleged rapes and considering 

·the further fact that the prosecutrix had been a married woman, one would 
not expect to find any physical evidence or any objective symptoms of the 
attack having taken place. 

-

j. Counsel insists that the failure of the prosecutrix to 

report the alleged rape or to make an outcry upon returning to her tent, 

other than to tell her tent mate the following morning that "somethin~ 

terrible had happened", is a significant factor justifying the inference 

that she did in fact consent to the intercourse with the accused. In the 

light of the entire record such an inference is altogether unjustified. 

The record shows the prosecutrix to be a woman of limited intelligence., 

This deduction is inescapable from all the evidence adduced both by the· 

prosecution and by the defense. She occupied a humble position in a 

military environment to which she was unaccustomed. These facts give 

credence to her explanation of dazed bewilderment, which is further cor

roborated by the accused, Adams', sworn statem~nt that following the three 

acts of intercourse, "The woman was out on her feet". The prosecutrix 

testified that the accused threatened that if she told what had occurred 

"they would make it plenty hard on" her. Moreover, the audible continued 

sobbing to which her tent mate testified is far more consistent with the 

prosecutrix's version of what had occurred than with the defense contention 

that the whole transaction was a commerical one. 


j. Counsel argues that the fact that the accused brought the 

prosecutr.ix home suggests that prostitution rather than rape bad been 
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engaged in. Such an inference appears, however, to be altogether fal
lacious. The conduct of the prosecutrix shows that she bad been so 
completely intimidated that it does not appear illogical for the accused 
to have concluded, after having accomplished their purpose, that they 
ran less risk by bringing her home than by any other course they might 
have pursued. Additional force is given to this conclusion by the fact 
that each of the accused knew that they bad been seen with the prosecutrix 
both by George Schuler and by at least one sentinel. 

k. Counsel argues that there was a psychological factor in 
this case which affected the deliberation of the fact-finding group, 
causing them, because of their preconceived convictions and basic inability 
to believe that a white woman would willingly consent to sexual intercourse 
with a negro, to shift in their thinking the burden of proof from the pros
ecution to the defense on the issue of consent or no consent_. Obviously, 
the statement of counsel is based merely upon an assumption. If, in fact, 
such a psychological factor did exist, it in no ·way prejudiced the rights 
of the accused for a close analysis of the evidence shows that-the prosecu
tion has discharged its burden of proof and has proved beyond a reasonable 
doubt every essential element of the crimes alleged. 

II. Secondly, special defense counsel contends that the use of 
lead~g questions by the trial judge advocate constitutes reversible error. 

In his brief he quotes an analysis from Wigmore concerning the 
dangers involved in leading questions, as follows:. 

"The essential notion, then, of an improper {commonly 
called a leading) question is that of a question which suggests 
~ specific answer desired. It will be seen that a collusive 
or conscious intention of the witness to answer as desired·is · 
here not a necessary assumption. That is a frequent danger, but 
not the only one; for the known principles of human nature tell 
us that a witness may also unconsciously accept the suggestion· 
of a question. It is therefore not necessary to attribute a 
corrupt intention either to witness or to counsel; since the 
danger has larger aspects than that." (Wigmore on Evidence,· 

'3rd Ed., Sec. 7(:fi) . · 

The correctness of the above principles is readily recognized. The 
United States Supreme Court in its opinion in United States v. Dickinson, 
2 :McLean 331 (Fed. case 14,958), asserted that "a qu~stion shall not be 
so propounded to a witness as to indicate the answer desired". At the 
same time the authorities recognize and approve the use ot leading 
questions when the interests or truth suggest the necessity for their 
use. In particular the use of leading questions is approved when a 
witness's recollection is exhausted, when a witness is unable to under-· 
stand the direct question as in the case of children, illiterates,·or 
dull or stupid witnesses. Likewise, it is recognized that witnesses who 
are too talkative, or hostile, biased or unwilling,must be.directed in 
their testimony- by leading questions. Also in provin~ by a witness a 

-18



(111)
self-contradiction, leading questions are approved (Wigmore on Evidence, 
3rd Ed., Sec. 770-779). - · 

• 
It must be observed that Wigmore after analyzing the general 

principle quoted above states in the following section of his treatise 
that: ' 

"It follows, from the broa~. and nexible character of 
the controlling principle, that its application must rest 
largely, if not entirely, in the hands of~ trial Court. 
So much depends on the circumstances_of each case, the 
demeanor of each witness, and the tenor of the preceding 
questions, that it would be unwise, if not impossible, to 
attempt in an appellate tribunal to consider each instance 
adequately. Furthermore, the harm in a single instance is 
inconsiderable and more or less speculative, and the counsel's 
repetition of an impropriety can be so easily controlled by 
the trial Court, that no favor is shown in the appellate 
tribunals to objections based merely on the form of the 
question." (TI'igmore on Evidence, 3rd Ed., Sec. 770) 

Moreover, Mr. Ju~tice Harland in St. Clair v. United States, 154 U.S. 
134, 150, 14 Sup. C.R. 1002, asserts, 

"In such matters much must be left to the sound discretion of 
the trial judge who sees the witness, and can, therefore, 
determine in the interest of truth and justice whether the 
circumstances justify leading questions to be propounded.to 
a witness by the party producing him. 11 

Likewise Mr. Justice Shiras in Northern Pacific Railroad Company v. 
Urlin, 158 U.S. 273, 15 Sup. C.R. 8401, states that "The allowance of 
a leading question is within the discretion of the court, and is no 
ground for reversal". Similar principles are announced in the Manual 
for Courts-Martial (MCM, 1928, par. 121£). Although the above authorities 
clearly show that the control over the form and manner of questioning a 
witness is a matter which lies within the sound discretion of the court, 
the importance of the matter under consideration suggests that each of 
the leading questions complained of be considered in detail, as follows, 

!• Vlithout any previous evidence concerning a •1holster11 , the 
trial judge advocate-asked the question, '"llhicn one of them wore the . 
holster?" (R. 15). Although this question is leading in the sense that 
it suggests that a holster was worn by one of the accused, the answer is 
relatively immaterial. - This is true be·cause the chief inquiry at this 
point was directed toward the use of an automatic pistol, and no subetantial 
harm resulting from the form of the question and the resulting answer. 

~. Following the above question, the further question was asked, 
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''Was the gun pointed at any one?" (R. 16). Technically this question may 
suggest that the gun was in facJ, pointed at someone and a more carefully 
phrased question might have been asked - in what position the gun was 
held, or what, it anything, was done with the gun. The differenee, 
however, between the questions suggested and the question asked is rela
tively insignificant and resolves itself into a quibble over phraseology. 
Moreover, the answer which was elicited from the present witness was cor
roborated by other testimony, i.e., that the gun in question was pointed 
again~t Schuler' s ribs (R. 41). . , . · 

~. The further question was asked the prosecutrix "Were 70u 
afraid that if you attempted to make an outcry a gun would ,be used on 
you, an automatic?". Just prior to this question the prosecutrix.had 
testified that she was very afraid and that "there was a rifle and an 
automatic and I was afraid to do anything". The conclusion seems 
implicit in the foregoing answer that she was afraid that the rifle or 
automatic would be used against her and consequently the answer to the 
leading question which followed merely added clarity to that which was 
already obvious from a previous answer. 

g. The trial judge advocate asked the prosecutrix the question, 
"State whether or not you did everything you felt you could do toirotect 
yourself and prevent it". This question was answered as follows: "Yes, 
sir. I did everything I felt I could do and I think if any other girl had 
been in my place - -." The latt~r part of. the answer was stricken from the 
record at the direction of the law member. Although this question, by 
giving the witness an alternative choice, is free from defects of form, 
it is leading in that it rehearses essential facts and calls for a sum
marization and conclusion on the part of the witness. Because of these 
characteristics the question was clearly improper. On the other hand, 
the witness had previously testified to what she had done and to the fear 
which she had felt. Her answer, therefore, "Yes, sir" added only a con
clusive element, and presented no new or material facts for the considera
tion of the court. The effect of the question and resulting answer were 
therefore harmless. 

III. Thirdly, the special defense counsel contends that the 

court·committed reversible error in admitting into evidence the statement 

or confession of each accused which implicated the other two accused. 


The special counsel contends specifically.that although the 
three statements or confessions were each received under the ruling that 
the admissions therein would be considered only as relating to the accused 
making the particular confession or admission, their reception into evidence 
was, nevertheless improper because the confession.in question necessarily 
implicated, in the mind of the court, the other two accused. Counsel cites 
and relies primarily upon the. opinion of the Circuit Court of Appeals in. · 
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Hale, v. United States, 25 F. (2) 430 (c.c.1·. 8th), wherein the court held 
that the confession by ·one of the defendants which implicated his codef'endant 
was improperly admitted into evidence. Counsel quoted from. the opinion, as 
follows: 

"***but it is inconceivable that the impression made upon the 
minds of' the jurors could have be~n removed by these formal · 
remarks of the Court*** the unavoidable mischief or a joint 
trial is thus ma.de clear*** It is fundamental that no man can 
confess for anyone but himself". 

In evaluating the above opinion it is necessary to observe that the court 
also asserted that, 

"The connection of Hale with the crime rested almost entirely 

upon the testimony of Burkhart, himself a confessed criminal 

and a man or bad general character. It is debatable whether 

the conviction or hale would have resulted from his testimony 

in the absence of the strong corroboration contained in the 

Ramsey confession, but concededly the confession of Ramsey 

was incompetent to bind Hale.• 


The latter quotation shows that the precedent relied upon involved a case 
different from the present case. In the present case, in contrast to the 
case cited, each accused admitted in his~ testimony his presence at. the 
scene of the crime and his .act in having sexual intercourse with the pros
ecutrix. Moreover, the tes~imony of the,prosecutrix and of George Schuler 
clearly shows that each accused committed crimes on the date alleged. None 
of the accused can be said, therefore, ,to have been convicted because of 
any statement contained in the confession of' either of' the other two. The 
particular Federal case relied upon by defense counsel does not, therefore, 
condemn the procedure employed in the present case. · 

I 

Wigmore, in'discussins this problem states that, 

"Since Confessions are not admissible against third persons 
(~, ss. 1076, lc://9), the !!A!!!ll 21 gther ~-indictees, men
tioned in a confession used and read against the party making it, 
were by meet English judges ordered to be omitted. But by other 
judges the names were ordered read and the jury instructed not 
~o use the confession against them. In Canada and the United 
States the latter practice is favored." (Wigmore on Evidence, 
2nd Ed., Sec. 2102g). 

Further, Wharton, in his treatise on evidence in criminal cases 
similarly asserts that, 

"The recognized practice in such a situation is to admit the act 
or declaration as against the aotor or declarant, but the court 
must instruct the jury that such act or declaration is not 
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admissible against the other -defendant or defendants, and is 

. not to be considered in determining their guilt." (Wharton I s 
Criminal Evidence, Sec. 700). · 

Furthermore, the Supreme Court of the United States in United 
States v. lli!Jl, 163 U.S. 662, a case similar to the present one, in speak
ing of the action of the trial court in receiving evidence which was 
competent as to one defendant only, asserted as follows: 

"It does not appear that there was acy abuse of that discretion 
in ordering the three defendants to be tried together, or that 
the court did not duly limit the effect of any evidence intro
duced which was competent against one defendant and incompetent 
against the others." 

In view of the above precedents, and in the light or the fact that there 
is evidence, independent or the several confessions, showing that each 
accused committed the crime alleged, the acceptance by the court or the 
confessions in question, did not injuriously affect the substantial rights 
of the accused. Not only did the ruling of the law member delimit the 
individual confession :to the accused in question, but the same delimiting 
restraint has been exercised by the Board of Review in determining the 
legal sufficiency of the record of trial, tci establish beyond a reasonable 
doubt.the guilt of each accused. · 

9. The Specification, Charge III, alleges that each of the accused 
"***acting jointly and in pursuance of a cominon intent, did, at Camp 
Claiborne, Louisiana, on or about ·May 9, 1942, by force and violence and 
by putting him in fear, feloniously take, steal and carry away from the 
person of Private George Schuler about one Dollar in lawful money of the 
United States, the property of Private George Schuler". 

The evidence presented in support of the above Specification 
shows tha,t on the night in ~uestion, after George Schuler had been 
escorted by one of the accused to their jeep, that one of the accused 
pressed an automatic pistol against Schuler•s ribs and asked Schuler how 
much it would be worth to him "to get out of it". This accused demanded 
that.Schuler give him his money, whereupon Schuler gave him between 50 
cents and $1. The other two accused were present when Schuler was thus 
intimidated into handing over the money which he was carrying on his 
person. Schuler testified that he would not have surrendered his money 
"if the gun hadn't been drawn". 

The Manual for Courts-Martial states that, 

"Robbery is the tl;i.king, with intent to steal, of the 
personal property of another, from hie person or in his 
presence, against his will, by violence or intimidation. _ 

* * * . "The violence must be actual violence to the person 
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•
but the amount used is immaterial. It is enough where it 

overcomes the actual resistance or the person robbed, or 

puts him in such a position that he makes no resistance, 


* * *· "It is equally robbery where the robber by threats or 
menaces put his victim in such fear that he is warranted in 
making no resistance. The fear must be a reasonably well- · 
founded apprehension of present or future danger,· and the 

, goods must be taken while such apprehension exists." (IwiCM, 

1928, par. 149.f). · 


In the lieht of the above definition not only the individual 
accused demanding money from Schuler, but also the other two accused 
who stood by and supported him by their presence and cooperative conduct 
are guilty of the robbery as charged. The evidence before the court was 
legally sufficient beyond a reasonable doubt to support the finding of 
guilty of the Specification, Charge III, and Charge III. · 

10. Specification 2, Charge r'l, alleges that each of the accused 
"acting jointly and in pursuance of a common intent, did, at Camp 
Cla,iborne, Louisiana, on or about May 9, ·1942, willfully, wrongfully 
and without proper·authority apply to their own use a Government vehicle", 
of the value of $1,036.76, property of the United States. The uncontra
dicted evidence shows that the accused wrongfully drove a Government 
vehicle of the value alleged to an unauthorized place near Camp Claiborne, 
and by such unauthorized use committed the offense alleged. 

11. The court was legally constituted. No errors inj\ll"iously 
affecting the substantial rights of any- or the accused were committed 
during the trial. In the opinion· of the Board or Review the record or 
trial is legally sufficient to support the findings or guilty and the 
sentence. A sentence or death or imprisonment for J.,ife is mandatory 
upon a conviction or rape, in violation of Article or War 92. 

, Judge Advocate. 

,· Judge Advocate. 

, Judge Advocate. 
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1st Ind. 

War Department, J-.A.G.O., - To the Secretary of 'ITe.r. 

1 f f.B 1944 
1. Heremth transr.rl.tted for the action of the President are the 

.record of trial and the opinion of the :Soard of Review· in the case of 
Privates Law.rence !ti.tchell (361694S2), Service Comr;any, 367th Infantry; 
Richard P. Adams (35271976), 364th Infantry; and John 1'f. J3ordenave 
(6267618), 364th Infantry. 

2•. I concur in the opinion of the Board of Rev:i.ew that the re
cord of trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation thereof. As shovm in the fore
going opinion, each of the accused has been found euilty of the vrron:;
i'ul ·conv~rsion of a Government vehicle of the value of $1036.76, in 
violation of Article of 1iar 94; of feloniously taking a S!:lc.ll su.11 of 
money of about ;.1;1 from Private G::iorge S:::ht..ler, in violation of' Article 
of War 93; and of forcefully and feloniously having carnal knowledge 
of Hattie Rose i'.!ason, now l'.irs. George Schuler, in violation of Article 
of.War 92. Each accused v:as sentenced to be hanged by the nee~ until· 
dead. It was, of course, the crime of rape whi.ch authorized t;.1e L1posi
tion of the. death penalty and it is now that sentence ;ri. th wlu.ch we are 
primarily concerned. 

· ·· --The history of this case shows that the three accused were 
first tried for rape of Hattie Rose 11:ason, now ::rrs. George Schuler,. 
iri July 1942, in the United States District Court for the 1!estern 
District of Louisiana. Each of the accused was then convicted and 
sentenced to death•. In response to a question certified by the 5th 
Circuit Court of Appeals, the Supreme Court of the United States helci 
that the United States· had not acc~pted jurisdiction over the land 
where the alleged crilll:IS had been committed, and that, therefore, 
the trial court had no jurisdiction over the alhpd offenses. Accord
ingly, the proceedines of the trial were held void and the case was 
dismissed. Subsequently, e~ch of the accused was tried by a general 
court-martial upon the charges and vd.th the result stated above. 

The record of the present trial shows that aftex:,,midnight 

on 9 lcy 1942, the thr~e accused discovered the prosecutri~: and Pri

vate George Schuler, the soldier to whom the prosecutr:...x 'W"Q.S then 

engaged and to whon she v,as subsequently 1aarried, asJ.eep on a 

blanket aoout 150 yards in t."10 rear of the Car11p Claiborne service 

club. Upon being awakened, the prosecutrix nnd Private 0~huhr 
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arose and sought to escape detection. The accused, asserting their 
.a~thority as armed guards, pursued and seized the prosecutrix at the 

point of a gun. They also seized Private Schuler, cursed him for his 

presence there, and robbed him of a small sum of money. The accused 

then placed Private Schuler am the prosecutrix in? Government jeep 

and entered the camp area vmere they directed Pp.vate Schuler to re

turn 1x> his barrack and assured him that the prosecutr:iY. would be 

returned safe;l.y to bar quarters. The accused then, under the pretext 

o:t avoiding questioning by too other guards, pJ.£.ced a blankEJt over 

the prosecutri.x, and transported her to a lonely field where they, 

still armed, tool<: her by force from the jeep, "shoved" her to the 


_ ground, ~ in disregard of her tears and protests and aeainst her 
rlll~ch in the presence of the other, had carnal knowledge of her. 
,Xae-'pro secutrix was then carried back to the area of her quarters, 
1tarned not to report 'What :had occurreC:, and released. The prosecu
trix returned to bar tent and cried until morning. A physical 
examination conducted thirty hours after the attack revealed no 
phy'sical injury to the prosecutrix. It did reveal; however, that 
she was su.£:f'ering trom a chronic case of gonorrhea. The prosecu
trix testified that she was unaware of the a:d.stence of the disease, 
that she had been married at the age of 17 and later divorced, that 
she had had sexual intercourse Vii th Private Schuler prior ·to her 
marriage to him, and that. she and Private Schuler had. married subse
qu.ent to ~ even__!.s in question. 

The above facts show beyond a reasonable doubt that the ac
·	cused, taking advantage of their positions as armed guards, maneuvered 

the separation of the prosecutrix from the soldier to whom she was en

gaged, caITied her to a field removed from Camp Claiborne, and there, 

each in the presence of the other, and in ruthless and cowardly dis

regard of her helpless·position, ravished her. Each of the accused . 

'is equally guilty. Although the accused Adams testified that he at 
· one time escaped from an institution for the feeble minded, there is 

no indication in the record that he was mentally impaired either at 
the-ti.me of the commission of the offenses or at the time of the trial. 
I recomm9nd that the sentence of each accused be confirmed and ordered 
executed. 

3. ,_Approximately 375 letters add.J;-essed to the President requesting 
e1ther t.'.e disapproval of this case or 'the extension of some fonn of 
clenency to each of the three accused have been referred to this office. 
Mo.st o~ these requests appear to have been inspired by a notice in the 
October 1943 issue of the National Association for the Advancement of 
Colored ;people urgine "Every Branch, College Chapter, Youth Council 
and individaal member*** to write to President Roosevelt immediately, 
urging him to give the ~ase of the three soldiers * * * his most careful 
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consideration", and"*** to either order a retrial by court-martial, 
to conmute ·the sentence from death, or to release the men". Considera- • 
ti.on has also been given to the brief submitted in this case by the 
special defense.counsel. 

. I 
·' 

4. Inclosad are a draft of a letter for your signature, trans

mitting the record to the President for his action, and a form of 

Executive action desiE;ned to carry into effect the foregoing recom

mendation, should such action meet with approval. 


~"' @-..c,,,.....,, A-...,. 
' 

1tyron C. Cramer, 

Major General, 


The Judge Advocate General. 


5 Incls • 
. Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 
Incl 4 - Approx. 375 letters from various 

persons addressed to President. 
Incl 5 - Brief submitted .by special civilian 

defense counsel. 

(Sentence o! each accused con!irmed but commuted to dishonorable 
discharge, total !or.fei~ures, and confinement for 11.fe. 
o.c.K.o. 180, 29 Apr 1944) · 
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.,_ 9 SEP 194-3 
UNITED STATES ) 'SOUTHERN .LAND FRONTIER SECTOR 

) WESTERN DEFENSE COM!.IAND 
v. ) Trial by G.C.M.., conv~ned at 

) . Camp Lockett., C~ornia, 12 
Private FRANK STENi;IS ) July 1943. Dishonorable 
(38178876)., Troop F, ) discharge an(i confinement for 

·10th Cavalry. ) life•. Penitentiary. 

REVIE'if by the BOARD OF R1'VIEVl 
CRESSON, LIPSCOMB and SLEEPilll., Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused vras tried upon the following Charges and Specific
, ations: 

CHARGE I: Violation of the 92nd Article.of War. 

Specification: In that Private Frank Stennis., Troop F, Tenth 
Cavalry, did, at Campo, California.,. on or about June 26, 
1943., with malice, aforethought., willfully., daliberateJ.y, 
feloniously, unlawfully, and with premeditation kill one 
Private William L. Muckelroy, Headquarters Troop., Tenth 
Cavalry., a human being, by shooting him with one United 
States Army pistol., .caliber .45 • 

. . · ,
CHARGE II: Vi.elation of the 93rd Article of War. 

Specification la In that Private Frank Stennis, Troop.F, 
Tenth Cavalry, did., at or near Campo, California, on -or 
abou.t June 26., 1943., with intent to commit a felony, viz,. 
murder, commit an assault upon Staff Sergeant John L. • 
Austin, Weapons Troop, 'l'enth Cavalry, by wil.lf'ully and 
feloniously shooting the said Staff Sergeant John L. 
Austin in the left upper abdome~ and left .forearm with 
a dangerous weapon, to wit., a United States_a.ney- pistol, 
caliber .45. 

Specification 2: In that Pr:i,vate Frank Stemu,.s, Troop· ·F, 
Tenth Cavalry; did, at or near Campo., California., on or 
about June 26, 1943., with intent to commit a felony., viz., 
murder., commit an assault upon llary Austin., Campo, 
California, by willfully and feloniously shooting the 
said Mary Austin in the right ! oream. wi.th a dangerous, 
weapon., to wit, a U~ted States a.rmy :eisto1, caliber .45. 
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Specification 3: In that Private Frank Stennis., Tro9p F, 
'l'enth Cavalry., did, at or near Campo., Cal.ii'ornia, ,on or 
about June 26, 1943., with intent to commit a felony,·. viz., 
murder, conmrl.t an assault upon Laura Mitchell., otherwise · 
known as Laura Mitchell Stennis., Campo., California, by 
willfully and feloniously shooting at the said Laura 
1.:itchell, otherwise lmown as Laura :.litchell Stennis with 
a dangerous weapon, to wit, a United States army pistol.,: 
caliber .45. · 

CHARGE III: Violation of the-96th Article of War. 

Specification: In tl1at Private Frank Stennis, Troop F., _ 
Tenth Cavalry, did, on or about June 26, 1943, wrongfully take 
and use ~d.thout the consent of the proper authority one 
United States army pistol, caliber .45., serial number 52140., 
the property of the United States of America, of the value 
of about $26.92. 

The accused pleaded n.ot guilty to all Charges and Specifications. He was 
found guilty of all Charges and all Specifications but in the Specification, 
Charge III, the figures ·~26.92• were excepted and the figures •$26.42" 
substituted, rd.th finding of the excepted figures, not guilty, and of the 
substituted figures, guilty. The offense was committed in time of war. He . 
was sentenced to be dishonorably discharged the service., to forfeit-all 
pay and-allowances due or to become due, and to be conf'il'ied at.hard labor for 
the term of his natural life. The reviewing authority approved the ·sentence, 
designated the United S-tates Penitentiary., UcNeil Island., Washington, as the 
place of confinement., and forwarded-the record of trial pursucµit to Article· 
of War 5o½. · - -· · · · 

. 3. 'l'he evidence for the prosecution shows that about 2000 o'clock· on 
the night of 26 June 1943., the accused appeared at the trailer home of· . 
Sergeant John L. Austin and wife, Mary Austin, where they were ente~aining 
Laura Mitchell, who was also lmown as Laura r,:itchell Stennis, Sergeant Jack 
Parker and Private \lilliam L. Huckelroy with a fish dinner. At this time 
Laura went to the door and talked to the accused about a letter which the 
accused had brought and which he permitte_d her to read. At this time the 

"accused evidenced no siens of aneer (R. 9-ll, 56-58, 59-61., 63, 64) • 

.- The accused .departed and retm·nad to his troop where he got ready for 
bed but, after thinking things ov0r, he decided he was not being treated 
right. He then dressed, went to the guard quarters, and stealthily acquired 

- possession of a pistol and amn:nmition from a guard sleeping in his bunk. : 
On his way to the trailer home of the Austins, he once decided .not to go a:rr:, 
further vdth his design but ultimately determined to.continue and proceeded 
to the trailer home (R. 89-91). 
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·,,'hen he reached the trailer home the second time at about 2100 o I clock. 
on the same night, Au:;Ln was asleep on one of the beds with his wife sitting 
beside ·nim; Laura was sittin:: on the other bed. ·in ti"1e corner of the trailer; 
Muckelroy wn.s sittin:; on a. chair before a dressing table; and Parker was • 
sitting in a chair by the door with his back to the wall. The accused 
entered the door and said in substance n5.;uckelroy, do you think you are 
treating me right 11 , to wflich :iuckalroy replied in· substance •I don't know 
as I have ever done an;rthine to youn. :i.io argu.ment ensued and no one made 
a hostile :r.:ove toward accused or threatened him but he conunenced firing towards 
all of them except Parker at w;1ich time the accused was heard to remark 
nr am going to kill everybody in tl1c:re". About the time of the first shot, 
tLe li6hts went ou.t but he continued firing until the gun was empty. Viuckel
roy was fatally wounded in the abdomen; Austin received serious, but not 
fatal, abdominal and arm wounds; :.;rs. Austin· acquired. a superficial injury; 
a.n:i Laura ;:,itchell and Parlcer escaped unscathed. '.('he accused immediately 
left, and encounter-eel another soldier who took him to the railitary police, to 
whom ne surrenuered himself and ti1e pistol (n. 11-12, 18, 59, 66, ?l-72). 

Competent medical testirnony established the death of Ii'.uckelrczy, sub
sequent to tha shooting and prior to the trial, from the.gun shot wound 
and also described the wounds inflicted on Sergeant Austin and 1.Jrs. Austin 
( h. ,lOJ-106) • 

After ti1e surreptitious acquisition of the weapon was shown, it was 
identified as Govern.i:ient property and adrnitted in evidence. Its value was 
proven to be ~.26.42 (t. 101-102). · 

'£he accused, after proper warninz of his rights to speak or remain 
silent, made oral statements to his company commander, ,1ho was permitted 
to testify about them, over the objection of the defense. The material 
parts of the statements vYere substantially to the same effect as the testi
mony presenteci by the prosecution, except that the accused asserted that he 
knew there had existedillicit relations between Laura and :.1uckelroy, that 
,,Irs. Austin, on accused I s first visit to the trailer on the fatal. night 
said "tell t:nat Nee;ro son-of-a-bitch to go on away from there and quit. 
botherinr; usa, and that iie intended to shoot only Laura and Uuckelroy (R. 83
101). 

The avidence for the prosecution al.so shows that the law of the State 
of California does not recognize common law marriages (R. 48). 

4. The evidence for the defense was submitted in part upon the collateral. 
issue of accused's claimed marria0e to Laura J.':itchell, who was offered a:::. a 
witness by ti1e prosecution and permitted to testify ov(;r the objection of the 
C:..0fer:.se. 'l'he objection was based on the asserted marriage of the witness and 
foe accused. Upon foe collataral ii:Jsue, tlle accus::::d al.so testified solely 
upon that issue, and t:Cie evidence ther·eon sho11's that Laura :Jitchell, at the 
request of the accused, came to Camp Lockett, California, fron Starr City, 
Arkansas, on 22 l)ecer.1ber 1942 with an Arkansas marria,;e license to marry the 
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accused; that the license was lost although accused testified a chaplain 
ma.ITied them, which was denied by Laura; that the accused had arranged for her 
to work at the post exchange and to live at the quarters provided for its em
ployees where they lived together as man and wife, until about· the middle of 
May; 1943; that Laura was employed as Laura ?.'!i.tchell Stennis, went by that 
name and was held out as the wife. of the accused, who was issued and used a 
married man's pass during such period of time; that accused gave his earnings 
of several hundred dollars to her; a.'1d that, after her arrival, the accused 

· was generally reputed to be married to her. It also shows that Laura left Camp 
Lockett in ·May, 1943, since which time she had resided in San Die~o, Califor
nia, and that, on the niGht of 26 June 1943, she was visiting the Austins . 
(R. 21-32,.33-36, 37-38, 41-47, 39-40, 59). 

The evidence for the defense by several witnesses aiso shows that the 

accused had an excell~nt reputation and v;as a good soldier. Furthermore, 

it-shows by the testimony of two witnesses that his claimed wife, Laura, 

while living at the post exchange house, on several occasions had illicit 

relations with Muckelroy (R. 107-10?, 119-130, 109-112, 117-119). 


The accused, having been properly advised of his rights, elected to 

remain silent (R. 130). · 


5. 'fhe accused is charged. with the murder of William L. r.:uckelroy. 

The Specification1 Charge I, alleges that the accused did•*** with malice 

afor~thought, willfully, deliberately, feloniously, unlawfully, and with 

premeditation kill * * *9. the deceased by shooting him with, a pistol. In 

order ~o sustain th13 finding of guilty under this Specification, it is . 

necessary that the evidence be legally sufficient to support the conclusion 

that the accused unlawfully killed the deceased with malice aforethought. 


Murder is defined as 8 * * * the unlawful killing of a human being vdth 

malice aforethought•. The word •unlawful• as used in this definition means
•* * * without legal justification or excuse•. A justifiable homicide is 

•A homicide done in'the proper performance of a legal duty** P. There
·rore, a homicide not done in the proper performance of a legal duty_ is with
out legal justification. Also, .a legally excusabl~ homicide is one•*** 
which is the result of· an accident or misadventure in doing a lawful act•in a 
law!ul manner, or which is done in self-defense on a sudden affray,***"• 
The definition of murder requires that the death o! the victim•*** must 
take place within a year and a day of the act or omission that caused it, 
~ * ilM (M.C.M., 1928, par. 148!); The most unique characteristic of ~urder 
is the element o! •maliCQ aforethought•, which according to all authorities is 
a technical term and cann.Qt be accepted in the ordinary sense in which it may 
be used by laymen. The Manual for Courts-~Jartial, which is supported by uni
versal authority, defines the term ttmalice a.forethought• as follows: 
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-Malice aforethought.-Malice does -not necessarily mean hatred or 
personal ill-will toward the person killed, nor an actual intent to 
.take his life, or even to take anyone's life. 'I'he use of the word 
ta.£orethought 1 doe~ not mean that the malice must exist for any 
particular time before commission of the act, or that the intention 
to kill must have previously existed. It is sufficient that it exist at 

·the time the act is cC>nJn4tted. (Clark) 

•Millea aforethought may exist when the .!ct is unpremeditated. 
It may mean any one or 1nore of the following states of m:ind preced

,;ing 	or coexisting with the act or omission by which death is caused: 
An intention.to cause the death of, or grievous bodily harm to, any person, 
whether such person is the person actually killed or not {except when 
death is inflicted in the heat of a sudden passion, caused by adequate 
provocation); knoydedge that the act which causes death will probably 
cause the death of, or grievous bodily harm to, any person, whether 
such perso~ is the person actually killed or not, although such know
ledge is accompanied by indifference whether death or grievous bodily 
harm is caused or not or by a wish that it may.not be caused; intent 
to commit any felony** *9 (M.C.M., 1928, par. 148~. 

The uncontradicted evidence shows.that the accused shot the deceased, 

}.Iuckelroy, on 26 June 1943, inflicting wounds from which he died prior to 

the date of the trial on 12 July 1943. It is clear that foe homicide was 

unlawful in that it.was done without ler;al justification or,excuse and an 


· analysis of the evidence reveals ample proof to support t,he finding that 
the homicide was done with malice aforethought. 'l'he accused and his 
claimed wife had separated about the •middle of ;Jayil and prior to the 
separation the accused, according to his statements had learned of her 
illicit relations with the deceased. Under the evidence as to the law of 

. the State of California, the accused ,:as not married to Laura 1dtchell. All 
of the,, uncontradictad evidence, including the accused I s oral statements 
which were properly and lawi'ully secured and ad.1litted into evidence, shows that, 
on the fatal night, the accused visited the trailer vrhere Sergeant and Mrs. 
Austin were having a fish dinner" for their company, Laura Hitchell, Sergsant 

·Parker and Private !::uckelroy, had a peaceful conversation with Laura :11!:iMhell, • 
., 	 and departed, although possibly told :to leave in opprobrious terms by :·1rs. 
Austin. At that t:iJne he was not and could not have been in the heat of 
sudden passion because his knowledge of the illicit relations between Laura 
Mitchell and the deceased had been acquired long before and nothing then was 
done that the law recognizes as adequate to excite uncontrollable passion. 
Nevertheless, the evidence conclusively shows that he meditated upon and 
deliberately calculated upon his further acts, resulting in his stealthy 
acquisition' of an army pistol and ammunition which he used on his second visit 
to the trailer home of. the Austins a short tirne later on the same night. 
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. ~· The uncontradicted evidence further shows that, ·on this s·econ·d visit, 
the accused, for the above reasons, was acting according to a coldly 
calculated and premeditated design and that upon e~tering the trailer he asked 
the deceased, who was sitting in a chair and did not get up, •i,:uckelroy, do 
you think' you a.re treating me right• and received the reply •I don't ,know as 

have ever done. anything to you•. Whereupon, without further worci.s, the 
accused started shooting at Muckelroy, the deeeased, and continued firing at 
all inmates of the trailer, except Parker, even after the lights Y{ere 
extinguished, until the gun was empty. 'rhe fusilade resulted in the in

. f'liction o:t ·mortal wounds upon the deceased, whilst the intent of the 

. accused at this time was expressed in his remark •r am going to kill every
bodythere••... 

. .. . . 

All of the medical testimony competently established the deceased 1s 
death within a short time thereafter, as a resu.J,t of the wounds so 
:µi.flicted. The exact date of death does not appear in ti.1e record of the 
evidence.but is sufficiently established by the testimony of Captain· 
Stanford B. Rossiter that he saw the deceased after he was dead. arid 
performed an autopsy.upon him. -~onsequentl.7 the death occurred subsequent 
to 26J1me l.943, the date o.rthe shooting, and prior to 12 July 1943, the 
date of the trial, which fulfills· the r aquirement that death must take place 
,vi.thin a year_ and.a day from the act that caused it. 

The evidence for the defense· presents no issue of 'insanity, self~ 
defense or other legal defense but merely establishes the former 1;,ood char
acter of the accused and.the illicit relations between the deceased and 
Laura Mitchell 'While she. and t'ne accused·were living to6eti1er without benefit 
of legal sanction. It does not in any way debilitate the evidence for the 
prosecution below th~ required standard of proof of every element of .the 
offense charged beyond a reasonable doubt. On the contrary, considering 
the oral statement of the accused to his company command.er that he intended 
to kill only the deceased and Laura Mitchell and his r ernark at tile time of 
the crime;t~t he.intended to ,kill everyone ±n the trailer, in the light of 
accused's actions on the fatal night, immediately prior to and at the time 
of the brutal shooting, the prosecution fully :-net the burden of proving be
yond a reasonable doubt that the homicide was with limalice aforethoughtn. 
therefore, under c9ntrolling legal principles, the prosecution introduced 
competent evidence to establish every element of the offense cnarged in the 
Specification u...~der Charge I, ample to sustain the court 1 s findings of 
guilty of the 

1
Specification-andthe Charge .. 

· 6. Specifications 1, 2 and 3, Charge II, allege that the accused did 
11* **with intent to collllllit a felony, viz, murder, commit an.assault upon• 
John L. Austin, Mary Austin and Laura :.::itchell, othenrise knmm as .Laura 
Hitchell Stennis, respectively, 11* * ~- by willfully and feloniously shootin£; 
***•-the two persons first named, in specified parts of their bodies, and by 
SO' shooting at the person, last named, with a dan~erous weapon, to wit, an 
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Army pistol.- Since an assault with intent to commit a felony, viz, murder, 
is an assault made with a specific intent to nrurder, it is necessary· for the 
evidenc~ to be legally sufficient to support the conclusion that the alleged 
assaults were made unlawfully and with murderous intent, i.e. malice a.fore
thought, if the findir1gs_ of guilty under these three Specifications a.re to be 
sustained. 

. The of.fens-a of assault wi~ intent to commit a felony, viz., murder., is 

defined by the Manual for Cour~s-1.Iart,ial as foliows: 


. ' ' 

•Assault with intent to murder. - 'Ihis is an assault aggra
vated by the-concurrence of a specific intent to murder; in 
other words, it is an,attempt to murder. As in other attempts 
there must be an overt act., beyond more preparation or threats, 
or an attempt to make an attem,Jt. lo com,titute an assault with 
intent to murder by firearms it is not necessary that tne weapon 
be dischari;ed; and inno case is the actual infliction of injury 
necessary. 'lhus, ,where a man with intent to murder another deli 
berately assaults him by shooting at him., the fact that he misses 
does not alter the ,character of the offense** *4 

* * * * * * 
· •Assault. - An assault is an attempt or offer with unlaw:t'ul 
force or .violence to do a corporal hurt to another * **• 

•s01ne overt~ct is necessary in any assault***• 

·•the force or violence must be physical;***· 

•Furthermore.,.in an assault there must be an intent, actual 
or apparent, to inflict corporal hurt on another.** *9 
(M.C.M., 1928, par. 149!)•. 

The evidence.is uncontroverted that the iccused deliberately acquired 

possession of the weap.on between his first _and second visit to the trailer 

on the night of 26 June 194J. It is 1also undisputed that the second visit 

was avowedly made for the purpose of killing Laura Mitchell and Muckelroy 

because he acknowledged such purpose in_his oral statement to his company 


. connnander. Furthermore:, the evldence is uncontradicted that Sergeant 
Austin and Mary Austin were wounded and Laura Mitchell, although llllWOunded, 
was shot at in the same -affray in 1vhich Muckelroy was murdered, as herein
aboye shown, and that during the affray the accused v,as heard to remark 
•I am going to kill everybody inthere•. It is clear from all the evidence that 
the accused assaulted all inmates of the trailer except Parker, who was 
unassaulted because from his position he was not in the. line of fire. The 
weapon used, was a dangerous one and obviously calculated to accomplish the 
accused's expressed intent. That Sergeant Austin was.wounded, seriously, while 
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he.slept aud his wife received a minor gunshot injury is conclusively 

established by the evidence. Fortunately_ they both recover~d, arid, equally 

fprtunately, Laura Yitchell escape~ uninjured. Where, as here, one is shot, 

at but is missed, the assault is nevertheless complete and, if it is made 


, with the specific intent to murder, it is an assault. with intent-to murder 
· becau:.;e the actual infliction of injury is not necessary to complete the 
offense. The failure of the accused to express any murderous intent toward 
Sergeant and :Jrs. Austin does not militate against. the gravamen of the . · 
offenses charged to have been committed upon them, because where one fires 
into a group.with intent to murder someone, he is guilty of an assault with 
intent to murder each member of the group (~I.• C.M., 1928, .par. 149!,). 

The evidence, when tested by pertinent authorities, unqulstionably 

establishes beyond a reasonable doubt the consummation of an ssault with 

intent to murder upon each of the three parsons as alleged in 1 the Specifica

tions. Therefore, the court's findings of guilty of the three Specifications 

:under Charge II and of the Charge,· were. fully warranted under the uncontra
dicted competent evidence. · 


7. The Specification which alleGes a very minor offense, comparatively, 
under Charge·III, as revised by exception and substitution in connection with 
the· value of the pistol and the finding of guilty thereof., alleges that the 
accused 11-1.· * * did, on or about June 26, 1943, wrongfully take and use without 
the consent of the proper authority***• one pistol, the property of the 
United States, which had a.value of about $26.42. To support a conviction 
for this alleged offense the evidence must conclusively show .a(a) 'l'hat the 
accused misapprppriated or applied to his own·use certain property in the 
manner alleged; (b) that such property belonged to the United States and 
that it was furnished or intended for the l'ILi:lita.ry service thereof, ·as alleged; 
(c) the.facts and circumstances of the case indicating that th.e a.ct of the . · . 

accused was·willfully and lmowingly done and (d) the value of the'property as 

specified•, when charged under Article of War'94 because 'under that Article of 

War the acts must be willfully and lmovdngly done (M.C.M• ., 1928, par~ 150i, 

Dig •. Ops. JAG, 1912-40 par. _452 (17) and (18) ) •. The use of the word awrong

fully0 in lieu of the words 21willfully and lmffi'!inglyw permits'. the offense to 

be charged., appropriately, under Article of War 96. · ;. ·· . 


·'1'he evidence upon the allegatioris of this Specification is undisputed. 
, •rne soldier to whom the pistol had been issued identified it by number and 
testified that it had been taken ,vithout his permission by someone while he 
was.on relief, sleeping. The accused, in his oral statement to his company 
cori111ander., admitted the surreptitious and unauthorized acquisition of the 
weapon for ,the purpose of usine it in the perpetration of his cri.11es. The. 
value of the pistol was adequately shown as t~26.42 from the Ordnance Catalogue·, 
an official eovernment publication, which ,;;as read into evidence ,vi thout 
objection: Consequently, the prosecution intrqduced competent evidence to 
establish every element of.the offense charged by this Specification, ample 
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to su.sta:in the court's i':inding::i of guilty of tliis Specification and the 
Charge. Ho,.,ever, such an insignificant act coqld, well have been omitted 
and not :included with crimes of such great maenitude as murder and assault with 
intent to murder. ' 

8. '.i.'he court properly allowed Laura 1titchell to testify upon "tile trial 
not only because the law of foe State of California does not recognize a 
common law man-iat-;e, which the evidence upon the collatera'I. issue appears to 
:indicate existed except for the provisions of th~ law of the state, but 
also because Laura :C.ii.tchell, regardless of vlhether she was the wife of the ac
cuseo., was one of those injured by an offense charged aga:inst the accused. 
The following excerpt from the Hanual for Courts-Martial is conclusive: 

.-i[ife and husband may testify :in favor of each other without 
limitation; but unless both consent, neither wife nor husband 
is a competent witness against the other except as follows: 
A wife may testify aga:inst her husband without his consent 
whenever she is the :individual or one of the individuals 
injured by an offense charged against her husband.** *9 
(;',,i.C.M., 1928, par. 120~.). 

The question of whether the accused and Laura ~itchell were married to each 
other, either at comr:ion law or by legal ceremony, under the circu."!'lstances 
was, therefore, irranaterial as affect:ing her competency to testify a.ga:inst the
accused. 

9. The accused is 31 years of age. He vras :inducted at Camp Hob:inson, 
Arkansas, 22 June 1942, with no prior service. 

10. The court was legal~ constituted. No errors injuriously affect
:ing the substantial rights of the accused were cormnitteci durinG the trial. 
In the opinion of the ~card of Review the record of trial is leGally suffici
ent to support the findings and the sentence. A sentence of either death or of 
imprisonment for 1-ife is mandatory upon a conviction of murcier :in violation · 
of Article of War 92. Conf:inement :in a penitentiary is authorized by Article 
of War 42 for the offense of murder, recognized as an offense of a civil· 
nature and so punishable by penitentiary conf:inement by sections Z73 and Z75 
of the Criminal Code of the United Sta.~s (18 u.s.c. 452, 454). 

~~U.)t~ , Judge Advocate. 

~ t~ Judge Advocate, 

~ Judge Advocate. 
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WAR DEPART:mJ'T 
_Army Service Forces 

In the Office 	of The Jucge.Advocate General 
Washington, D.C. 

(129)SPJGQ 
CY 2.39.317 · 3 1 AUG 1943 

UNITED STA.TES 	 ) 93RD lNFANTRY DIVISION 
) 

v. 	 ) Trial by G.C.M., convened at 
Camp Clipper, California, 20 

Private THEODCRE W. BRANCH ~ July 1943. Dishonorable dis- · 
(32.329621), Headquarters ) - charge and ccnfinement at 
Battery, 594th Field Artillery ) bard labor for ten (10) years. 
Battalion.· ) Federal Correctional Institu

) tion, FnglEnrood, Colorado. 

--·-----

HOIDlNO by the BOA.RD OF REVIEW 

ROUNDS, HEPBURN and LlTTlN, Juige Advcx::atea. 

1. · The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The only question requiring consideration is the propria·ty
of the designation of a Federal correctional mstitution as the place 
of confinement. · 

. • Confinement in a Federal reformatory or correctional institu
tion is not authorizeq. under letter dated February 26, 1941 (.lG 253 
(2-6-41) E), from The Adjutant General to all commanding genera.ls, 
subjects · "Instructions to reviewing authorities regarding the desig
nation of institutions for military prisoners to be confined in & 

Federal penal or correctional mstitution", except in a case where 
confinement in a penitentiary,is authorized b7 law (CM 220093, Unckel). 
Confinement in a penitentiary is not authorized under Uticle of War 
42 for willful disobedience of the lawful commands of superior offi 
cers, the offenses of which accused was found guilty. 

·.3. For the reasons stated the Board of Review holds the record 
of trial legaliy sufficient to support cnly so much of the sentence 
as involves dishonorable discharge, forfeiture of all pay and allow
ances due or to become due and confinement at ha.rd la~or for ten years 
in a place other than a penitentiary, Federal reformatory- or correc
tional institution. 
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1st Ind. 

Wa.r Department, J.A.G.O. f· SEP l943 - To the Commanding General, 
93rd Infantry Division, APO 93, c/o Postmaster, Los Angeles, California. 

l. 1n the case of Private Theodore W. Branch (32329621), Head
quarters Battery, 594th Field Artillery Battalion, I concur in the 
foregoing holding of the Beard of Review and for the reasons therein 
stated recommend that roly so mu.ch of the sentence be approved as 
involves dishonorable discharge, !orfeiture of all JS.Y and allowances 
due or to become due and confinement at ha.rd labor for ten years in 
a place other than a penitentiary, Federal reform'3.tory or correctional 
institution. Upon compliance rlth the foregoing recommendation, 
under the provisions of Article of War So½, and Executive Order No. 
9363, you will have authority to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding 
and this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record m brackets at the end of 
the published crder, as follawss 

(CM 239317). 

T. H. Green, 
· Brigadier General, u. s • .A.rmy, 

Assistant 	Judge Advocate General, 
In Charge of Military Justice. 
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UNITED STATES 	 ) 2ND DISTRICT, AR.HY AIR FORCES 

) TECHNICAL TRAilUNG COM:.!A.ND 


v. ) Trial 	by G.C.M., convened at 
) Chicago, Illinois, 7 August 


First Lieutenant JA}IBS L. ) 1943. Dismissal. 

JOHNSTON (0-559181), Air ) 

Corps. ) 


OPINION of the BOARD OF REVIEW 
CRESSON, LIPSC01lB and SIEEPER, Judge A.dvo.cates 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board subrnits this, 
its opinion, to_The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi~ 
cation: 

CHARGE: Violation of the 96th Article of war. 

Specification: Di that First Lieutenant James L. Johnston, 
Air Corps, Headquarters and Headquarters Squadron, 
Chicago Schools,"AnnyAir Forces Technical Training 
Com:nand, then second Lieutenant, did, at Chicago, 
Illinois, from on or about November l, 1942, to on·or 
about December 20, 1942, wrongfully convert to his 
own use without the consent of the owner, united States 
cUITency and coins o:t an amount and value of more than 
Fifty Dollars, property of the Young Men ts Christian 
Asso~iation of Chicago. ' 

He plea4ed guilty to and was found guilty of the Charge and Specification. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due anq. to become due .and to be confined at hard labor for two · 
~ars.~ The reviewing authority approved the sentence but remitted the 
confinement and forfeitures and :torwarded the record of trial for- action 
under the 48th Article of War. 

http:A.dvo.ca
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3. The evidence for the prosecution supporting and confirming the 
. plea of guilty in brief is as follows: 

About 15 October 1942 a number of men assigned to the 996th 
Technical School Squadron, Chicago Schools, AAFTTC, Chicago, Illinois, 
had their quarters changed from the YiuCA Hotel in the city to the Stevens 
Hotel in the ·same city with possibly.some of them being sent to George 
Williams College. At the time of the change they were indebted to the 
YMCA in varying amounts for quarters, subsistence, barber, tailor and 
canteen charges. The YMCA. furni~hed the com.TJ1.anding officer of the 996th 
Technical School Squadron with a list of the indebtedness showing the 
amounts due for each service and the total due from each man. Collection 
was made from the men when they were paid in the first week of November, 
at which time the accused ,as the Class A Finance Officer and captain 
William J. Bell, then a first.lieutenant, was the witnessing officer. The 
accused counted out the money, it was verified by Captain Bell who delivered 
it to the men., and they proceeded to a separate desk in charge of Staff 
Sergeant.Clyde N. Prentice who received the payment for the YHCA account 
and marked the list paid by the amount shown opposite the name of each man 
making payment. Approximately $11.,900 of the Y1ICA. account ,vas thus col
lected and the accused, Captain Bell, and possibly one of the sergeants 
put it in the vault which was accessible to other officers upon S':3curing 
the key thereto from the accused (R. 34-40, 41-44). 

Mr. Faul F. Peterson, auditor for the Y11CA Hotel and Mr. Freel 
YI. Hubbard, assistant auditor, testified for the prosecution concerning 
the bookkeeping methods used and'the discovery of the shortage. On 19 
December 1942 the accused delivered to Hr. Peterson the list upon 'i'lhich 
the payments had been noted and approximately in,500, which I.1r. Peterson. 
only counted by verifying the change and "spot-checking" the bundles of 
currency and for which he gave the accused a.receipt in the amount stated 

· by the accused to be the sum delivered. ?v!r. Hubbard, shortly thereafter, 

actually counted the money and a discrepancy ultimately developed of ap- 
proximately l&4.ll between the amount actually delivered and the amount 

receipted for., which the accused had attempted to conceal by falsifying 

the list and vm.ich he further attempted to conceal by subsequently . 

securing the list from 1:;r. Hubbard under the pretext of writing to some 

of the men for the purpose of securing payment (R. 6-17., 18-34).


. . 
By deposition and statements of some of the men, which were ·ad

mitted into evidence by agreement, it was shown that they had made payment 
of their account which was not reflected on the list. The accused's writ 
ten confession of the embezzlement was lawfully secured, afte:r- full warn:ing 
to the accuse1 ,of his rights, by the investigating officer and upon his 
proper identification thereof, it was admitted into evidence (R. 45-48; 

: Pros. Exs. 2, .3, 4, 5). 
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4. The evidence for the defense shows that the accused made 
restitution of about ~;;100 of the defalcation before the day of trial 
and that on the 1:11orning thereof he paid an additional ~~225 and gave 
his obligation for the balance of $80.23., for 'Which payments the YMCA 
Hotel had given him a release. Testimony to the previous good character 
of the accused and his efficiency as an officer with "superior rating" 
was also adduced (R. 17-18., 39-40., and Defense Exs. l, 5, 6). 

The accused, having been fully advised of his rights., elected 
to be sworn and to testify. After relating his enlisted service from 
12 October 1937 to 11 :uay 1942, 'When he graduated from Officer candidate 
School at Miami Beach, Florida, and was commissioned a second lieutenant, 
he testified that on 2 December 1942 he converted to his own use approx
imately $411 of the money and falsified the list with reference thereto. 
The expense in connection m.th the birth of his s9n on 18 August 1943., 
and the additional expense of assisting his mother-in-law subsequent to 
her husband•s death on 6 June 1942, had left him without funds on 16 
November 1942 when he was confronted with a demand for $400 from a yo\Ulg 
woman acquaintance 'Whom he had lmovm since July 1942 "Who had cla:im.ed she 
was pregnant by the accused and who threatened to report him to his com
manding officer. He had made an unsuccessful trip home in an effort to 
bo?Tow the money and had also been unable to cash his war bonds. He 
sold his tv10 cameras to secure the $225 which he paid on the morning of 
the trial. He identified a list of unpaid items on the hotel•s bill and 
explained his notations thereon. Upon receipt of inquiry from the Area 
Air Inspector on 21 June 1943 relative to the shortage, he readily ad
mltted it by certifying to its existence. Neither his father, a major 
in World War I., nor his two brothers, o'ne a flying officer with tqe rank 
of lieutenant connnander in the Navy and the other a starr sergeant in 
the Army who is now a Japanese Prisoner in the Philippines, knew about 
his trouble (R. 49-71, andibefense Exs. 2., 3, 4). 

5. The Specification of the Charge alleges that the accused "* * * 
did, at Chicago, Il'.!-inois., from'on ·or about November l, 1942 to on or 
about December 20,· 1942, wrongfully convert to his own use***" money 
to the value of more than $50, the property of the Young Men 1s Christian 
Association of Chicago without its consent. The gravamen of the offense 
is that of embezzlement. The offense is. defined by the Manual for 
Courts-Martial as follows : 

"Embezzlement is the fraudulent appropriation of prop
erty by a person to whom· it has been intrusted or into whose 
hands it has,lawfully come (Moore v. u..s., 160 U.S. 268.)· 

"The gist of the offense is a breach of trust. 'nle 

trust is one arising from some fiduciary relationship 
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existing between the ow.ner and the person converting the 

property, and springing from an agreement, expressed or 

implied, or arising by operation or law. The offense 

exists only where the property has been talten or received 

by virtue of such relationship." (MCM, 19281 par. l49h.•) 


The accu.s~d cannot be legally.convicted upoh his unsupported 
confession. There must be evidence of the corpus delicti other than the 
confession itself' but such other evidence need not be sufficient in itself' 
to convince beyond a reasonable doubt that the offense charged.has been 
committed, or be complete,.or even to connect.the accused absolutely with 
the crime (1!Cll, 1928, par. 114). The evidence for the prosecution,· ex
clusive of the accused's confession, 1'ul1y meets this burden and establishes 
every element or the offense. -The testimony of the hotel auditors, captain 
Bell and Sergeant Prentice completely demonstrates that the accused was· 
intrusted with the hotel• s money which had come into his hands ·.lawfully. 
The testimony of the hotel auditors also competently establishes the fraud
ul,ent conversion or appropriation of a portion thereof, approximately $411, 
and the repayment of a portion of it before the day pf_trial with further 
payment being made and release being given on the morning of the trial. 
Such payments a.re extraneous of the confession and may properly be considered 
as admissions of guilt. Consequently, the evidence for the prosecution 
contained abundant proof of the corpus delicti, exclusive of the accused•s 
confession, and such proo£-was ample to supP9rt the facts·stated in the 
confession and the plea of guilty. 

Furthermore, the accused in his testimony i'ully admitted the 
embezzlement and every essential element of the crime. He also ·offered 
in evidence his Exhibit 2, a list with his· own notations thereon relative 
to the conversion about which he testified extensively, and the·letter of 
the Area Air Inspector with his reply thereto, certifying to his embezzle
ment. "The guilt of the accuse~, therefore, overwhelmingly establishes 
every element or the offense charged. · · 

6. The accused is about 25 year~ of age. He has prior enlisted 
service from 1.3 October 1937 to 22 February 1942; Officer candidate from· 
22 February 1942 to 11 1,S3.y 1942; commissioned second lieutenant,. Army of 
the United States 11 M!1Y 1942; and promoted to !irst lieutenant. 18 
February 194.3• · - . 

7. The court wa.~ legally constituted. No errors·. injuriously 
affecting the _substantial' rights of the accused were committed during the 
trial. In the· opinion of the .Board of Review the record o! trial is · · 
legally sufficien~ to support the findings and the sentence. Dismi1:1sa1: · 
is authorized upon copviction of,violation· of Article of war 96. · . ' 
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1st Ind. 

War Department, J.A.G.o., 1 7 SEP 1943 - To the Secretary o:f War. 

1. Herewith transmitted for tm action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of First Lieutenant James L. Johnston (0-559181), .lir Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is ~ gally sufficient to support the .findings and 
sentence as approved by the reviewing authority, and legally sui"
fi cient to warrant confirmation thereof. I reconmend that-the sen
tence of di. smisaal be confirmed an:3. carried into execution. 

3 • . Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the .foregoing recom
mendation, should such action meet llith approval. 

Myron C. Cramer, 

Major General, 


The Judge Advocate General. 


3 	Incls. 
Incl 1 - Record of trial. 
Incl 2 - nrt. of ltr. £or 

si.g. Sec. of War. 

Incl 3 - Form of' Executive 


action. 


(Sentence confirmed. G.C.M.O. 354, 11 Nov 1943) 
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Cll 2393S6 

UNI TED· STATES ) FOURTH AIR FCRCE 

v. 
) 
) Trial by G.c.M., convened 

Private WIIJJ.AM H. BR<lVN 
(39844469)', ll2th Liaison 
Scp.l.adron, 70th Reconnais

) 
) 
) 
) 

at Army Air Base, Salinas, 
California, 24 July, 2 and 
$ August 1943. Dishonorable 
discharge and confinement 

sance Group. · ) for life. Penitentiary.· 

REVIEW by the BCWID OF REVIEW 
DRIVER, LOTTER.HOS, and LATTIN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 

case of the soldier named above. 


2~ 'The accused was tried upon the following Charge and Speci!ica
tiona 

CHARGEa Violation or the 92nd Article of war. 

Specificationa In that Private William H. Brown, ll2th 
Liaison Sq., 70tli Reconnaissance Gp., _did, at Salinas, 
Cal.itornia, onor about the.11th dBiY of July, A.D. 1943, 
fcrcib~ and felonious~, against her will, have carnal 
knowledge of Ida Mae Banks. . \ 

He pleaded not gu:ilty to and was found guilv of the Charge and Speci
fication. ·. He was sentenced to be dishonora~ discharged the service, 
to torteit. all pq and allovances-due or to become due and to be con
fined at hard labor.fer the term of h:ra natural life. The reviewing a1t
thority approved the sentence· and designated'the United States 
Penitentiar;r, McNeil Island, Washington, as the p],.ace or confinement. 
The record ot trial was £orwarded ror action under Artie.le of War Sot. 

3• In ,Juq 194), Miss Ida Mae Banks am Mrs. Frances Diehl, em
pleyees at the Ans:, Air Base at Salinas, ,:-ooned and boarded at the home 
of Mias Ellen :U:cl)ougall, 22J John Street, Salinas, as: did Yrs. Elizabeth 
McDougall and her daughter, Jean. M:Lss Banks was 30 years ot ·age and 
had been engaged for !our years to an ArIIfT sergeant who had been sta
tioned at Sal1nu prior to his transfer to Jtl.Hissippi in January 1943. 
She_had·bad sexual intercourse with the sergeant; after becaning engaged 

- to ·hill, and prlor to hi• transfer, bu.t not with acyone else. Mrs. Diehl 
was a· divorcee with a child thirteen 7eara old CR• 19, 30, S1-,2, 54,
SS-S9, 67,-82, 65). · . ·_ . . · 
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After dinner on 10 July 1943, Miss Banlcs and Mrs. Diehl 
decided to go out a.IXl have a few drinks. About 9:JO p.m. they 
entered the Rex Bar, owned by Robert M• Cashen. On that night, accused 
was "WOrking there as an extra bartender, wearing an apron over bis 
J.rnw uniform. Mrs. Diehl asked Cashen where he 11got the good looking 
bar tender"• There was some conversation between accused and the two 
women. Mrs. Diehl was "kidding across the coonter" with him. She had 
two highballs and Miss Banks had part or a Scotch atxi soda aro ano
ther drink. About 10al5 p.m. they went across the street to the 
Cominos Bar, where Mrs. Diehl had four highballs ,and Miss Banks had 
some beer. About llaOO p.m. they returned to the Rex, as Mrs. Diehl 
wished to see accused again. Cashen told her that she had better · 
leave the bay alone because he was a married man. Mrs. Diehl asked 
accv.sed if he were married and he replied that he was not. After 
Mrs•• Diehl had another highball and Miss Banks had another bottle or 
beer, accused found places !or them at his station• .Accused took out 
a small notebook and Mrs. Diehl wrote in it her name, address, and 
telephone number. 'lhere ·was •eye-play qack and forth"• Accused said 
he would walk home rlth them if they would wait for him, but Miss Banlcs 
did not want him to do so. Mrs. Diehl remarked to accused that they 
were going to 11 Tiey 1s 11 to eat, and he said that if he got through early, 
he would meet them there. The women left about-11150 p.m. and went 
to 11 Tiey 1s•, where accused joined them about fifteen minutes later. 
They had some food, for which accused paid, and then at about 12a3.5' a.m. 
walked to 223 John Street. Ch the way, :Mrs. Diehl walked between the 
other two, holding their arms, and Miss Banks and accused did most or 
the talking (R. 9-12, 16-17, 19-24, 31-39, 59-63, 67-71). 

' I 

When they came to the house, :M~ss Banks said good night, took 
Mrs. Diehl I s key and entered by the back door, went to Mrs. Diehl I s 
room, turned on the light, laid the key on the dresser, returned to her 
own room l'fhich was next/ to the kitchen, undressed by the ligbt of a 
table lamp, and went to bed. Mrs. Diehl remained at the back steps nth 
accused for approximately five minutes, during which they kissed more 
than once. Accused stated that he was going to Oakland to get his car . 
and would call her that night. Mrs. Diehl then went in the house, 
made sure that the door was locked, went to her room, round the light 
on, went to Miss Banks I room, returned to her own room; undressed, 
turned out tm light and went to bed about laOO a.m. The house was a 
one-story residence, with four bedrooms~ Mrs. Diehl occupied a rear 
room, and Miss Banks had a room toward the front of the house, adjoin
ing that of Mrs. McDougall and her daughter. Miss McDougall, the owner, 
normally occupied another front room, but she 1r9:s away that night 
(R. 2s, 39-40, 63-6S, a2, as-86). · 
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Miss Banlcs went to sleep.about ltOO a~m. and awakened later 
to find someone. standing over her. She thought it. was Frances 
Diehl, and said "Fran°. A man seized her by the throat and lfflispered 
"Be quiet, this is Bill•. She recognized him as the_ accused by the 
tone of his voice and what he said. By her luminous clock, which 
was ten minutes fast,.,_ it was then ten or fifteen minutes to three 
o'clock. She pushed accused from her and told him to get out. He 
told her that if she moved or screamed he would kill her, and said 
"Move over I am going to get in bed with you". He was holding 
her throat with both hands. She had difficulty in getting her 
breath but whispered "No". She was afraid. Accused removed his 
left hand from her throat., threw back the covers., got in bed with her., 
pulled off the lower 40part of her pajamas., got en top of her., and 
had sexual intercourse with her•. Accused was fully clothed. She 
did nothing and made no outcry., did not .fight or scream., because he 
said he would kill· her., and made no effort to stop him. During the 
whole time., accused retained his hold on her throat., and she was' very much afraid., 11couldntt scream" or move., and was "paralyzed". 

She stated that the intercourse was "definitely" against her will. 

During the act accused asked if she loved the sergeant., and she an

swered "Yes11 • He made her put her arms around him. She was in great 

pain and thought she was eying. She threw her hands over her head 

and "everything went black". After accused had completed the act., he 

asked her if she would see him at the base. .As soon as she could talk 

and in- order to get rid of him., she promised to see him on Monday. 

He walked out of the room., came back and said., 11Don1t say aeything 

about this to Frances". He then left., and after a few minutes Miss 

Banks placed a chair against the door, went. back to bed., and covered 


'5' herself with the lower part of her pajama top to keep from soiling the 
' bed linen. About thirty minutes later., after tal.king with Mrs~ Diehl., · 

she took a douche and went back to bed (R. 25-29, 4<>-47., 49-50, 52-S).,
56). , 

Mrs. Diehl was awakened about 3t00 a.m. by someone shutting 

the door of her room. ~he thought at first that it was M:iias.Banks 

and called he~ name., •Jiggs•., but then saw a figure\at the foot ot 

.her bed an:i recognized ac~sed in a shaft of light which came in the 
wind.ow. .A.ccused said •keep quiet• and •this is Bill•. Mrs. Diehl 
asked what he was doing. there and accused repeated his warning to 
keep quiet. He then ran to the window., unlocked the screen, and as he 
jumped out., reIM.rked; •God damn 1t, after a11 · the trouble I have had• 
setting in here•. Mrs. Diehl lf&S £rightened and went to Miss Banlcs 1. 

room; '.l'here was no light in the room. Miss Banks then went to 
M:rs. Diehl1s room. Mrs. Diehl said •Jiggs, Bill Brown got into.my 
room• and Miss Banks, who appeared to be very upset and hardly able to 
talk, replied •he has been in mine., too" and 11he has choked me•. Mrs. 

·Diehl suggested that they wait until. morning to tell Mrs. McDougall 
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what had happened., that.Miss Banks leave her door open, and nif you 
hear anything, just start. ·screaming11 (R• 28, 46-47, 56, 65-66., 72, 
74..:.7a, a1). . . 

Jean McDougall and her mother slept in the room adjoining 
that of :Miss Banks., and Jean's bed was right next to the door ccn~ . · 
necting the two rooms. She went to bed at 1130 a..m. and was not dis
turbed during the night. Mrs._ McDougall was awakened about 2130 or· 
3100 a.m. by the sound of footsteps in Miss Banks• room, but did not 
investigate (R. 82-86). 

When they talked at about 3100 a.m., .nothing was said to Mrs•. 
Diehl by Miss Banlcs a.bout the intercourse with or attack by accused. 
The next morning about eight o•clock Mrs. McDougall said to Miss Banks 
that a man had been in the house during the night, and Miss Banks re
plied that he had been in her room, but did ·not state that she had been 
attacked. About that time Miss Banks, who was "very much agitated", 
stated to Mrs. Diehl nI will. just kill nvself if anything happens to 
me"; Mrs. Diehl then said "donI t teli me thatn; and Miss Banks replied 
"yea, that is true•. Mrs. Diehl stated that they should report 11it" 
to the commanding officer or accused., and they did report the occur
rence to him about 10:30 a.m. (R. 28-29, 47-48., 51, 66, 78-79, 88-89,
98-99). . . . 

At about 8:30 p.m. en 11 July, W.ss Banks -was examined by 
Dr. Werner Meyemberg, l'lho found no evidence of any injury to her throat, 
no trawna., no black and blue marks, no fingerprints. He also made a 
vaginal examination which showed an abrasion on the left side of the . 
vulva, but no evidence of bleeding. The abrasion could have been caused 
by force during an act of intercourse or by numerous other things. In 
his opinion, it is possible to choke a person, "block off the wind", 
with ~me hand., and that t1ie throat of the victim might shcw no evi
dence of pressure after three or four hours. On 15 July 1943, :Mr. 
David Q. Burd, a chemist for the Division of Criminal Investigation o:t 
the State of California., examined two small pieces of cloth cut from 
the bottom of the upper part.of Miss Bank's pajamas., and found human 
spermatozoa on the cloth, but no blood stains. He identified en
larged photographs of these cells (Exs. 2-5), ·1'hich he had made 
(R. 29, 49, 90-92, 95-98). 

When accus~d returned from leave in Oakland on Monday, :i2 
July, Second Ijieutenant William D. Vacin, connnanding officer of ac
cused, warned him of his rights and asked him if he cared to make a 
statement. Accused stated that he had met "the girls• in a ·saloon or 
beer garden; when he got off from work took them to some other 
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restaurant, .where they ate ham and eggs, walked home with them, arrl 
then went to the depot to catch a train to Oakland. He denied raping 
either of the women. An emp].oyee of the railroad testified that the 
passenger train from Salinas to Oakland was due to arrive in Salinas 
at 2:35 a.m. and depart at 2154 a.m., but that it was late on the 
morning of 11 July and did not depart until ~126 a.m. (R. 98-102). 

4. The defense offered no testimony. Accused elected to remain 

silent (R. 103). 


5. The evidence shows that on the evening of 10 July 1943, 
Miss Ida Mae Banks and a friend, Mrs. F'rances Diehl, went to the Rex 
Bar in Salinas, California, where they became acquainted 'With accused, 
who was ~mployed there· at the time as an extra bartende~. Shortly 
after midnight accused joined them at a nearby restaurant, where they 
ate some food, and he then walked with them to the residence miere 
both lived. Accused left them at their ·home, and the two women went 
to bed in separate rooms about 1:00 a.m. Shortly before J:00 a.m. 
1tiss Banks was awakened by someone in her room, at first thought it 
was Yirs. Diehl, and then recognized the person as the accused, by his 
voice and what he said. Accused seized her by the throat and told her 
to be quiet. Vihen she pushed him from her, he told her that if she 
moved or screrured he would kill her. Accused threw the covers back, 
pulled off the lower part of Miss Banks• pajamas, got on top of her 

·and had sexual intercourse with her. 

During the whole time accused kept one hard on her throat. 
She did not fight, scream or make any effort to stop him, because she · 
was afraid he would kill her. She testified that the intercourse was 
"definitely" against her will. After accused had warned her not to tell 
Mra. Diehl miat had happened, he left her room and went out of the 
house through the window of the room of Mrs. Diehl, who saw him there 
about three o tclock. Vlhen he had gone, Mrs. Diehl and Miss Banks talked 
about his being in the house, and Miss Banks stated that he had choked 
her, but did not mention the act of intercourse. The next morning 
when Mrs. Diehl ·learned what had happened, she suggested that the/ 
report it, which was done. 

Rape is the unlawful carnal. knowledge of a woman by force and 
vd thcut her consent. Force and .want of consent· are indispensable in 
rape; but, the force involved in the act of penetration is alone suf.ti 
cient where there is, in fact no consent (McM, 1928, par. 149b). The 
extent and character of the resistance required of a woman to establish 
her lack of consent, dependij ~on .tqe,circumstances and the relative 
strength-~ the parties .(52 C.J. ,l0l9-1020; 44 Am. Jur. 9~5;906). 

-5



__ 
___ 

(1.42) 
Although even reluctant ccnsent negatives rape, where the woman ceases 
resistance under fear of death or other.great harm (such .fear being 
gauged by her own capacity) the consummated act is rape (1 Vlharton•s 
Criminal Law., 12 Ed. P• 9h2; CM 2,36612, Tyree; CM 2,38172, Spear) • . 

Although Miss Banks made no outcry, nor any effort to stop 
accused other than pushing him away when he first approached her, yet 
it appears that her lack of resistance was caused by !'ear of death or 
great harm, rather than by consent to the act o£ intercourse. Ac
cused grasped her by the throat, and threatened to kill her i£ she 
moved or screamed. In the opinion of the Board of Review the evidence 
sustains the findings of guilty. 

6. ,careful consideration has been given to recom.mendations for 
clemency., addressed to the reviewing authority., by Colonel Theodore 
M. Bolen, commanding.Army Air Base, Salinas, Cali.f'ornia, and by all 
seven members of the court. 

7. The charge sheet shows that the accused is 27 years of age 
and that he was inducted on 2,3 June 1942. 

8. The eourt was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board o£ Review the record of trial 
is legally sufficient ·to support the findings of guilty azxi the s·entenc~. 
A sentence either of death or imprisonment for life is mandatory upon 
eaiviction of rape in violation of the 92nd Article of war. Confinement 
in a penitentiary is authorized under the 42nd Article o£ War !'or the 
offense of rape., by secti9n 22-2801 of the District of Columbia Code·~- ., 

---·~-----........__..._·:a,_·........"'"'~~-·-·
·· __..;;;.,,jJJudse Advocate 

--~-n---/;:w,.._;_~----~,Judge Aclyocate 

--~--·· 1)_--·-~--~.,~-.,Judge Advocate 
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In the Of'fice of The Judge Advocate General 
. Washington, D.C. (143) 

8 SEP 1943 
·SPJGH 

CM ?39368 

UN I TE D S T A TE S ) 75TH INFANTRY DIVISION 
) 

v. ) Trial.by a.d.M., c~nvened 
) · · at Fort Leonard Wood, 


Second Lieutenant PAUL A. ) Missouri, 17 August 1943. 

TARAJACK (0-131332],}, ) Dismissal and total for

Compaey K, 289th Infantry. ) feitures. · 

----·--,- 
OPINION of the BOARD CF REVIEIJ 


HILL, DR!~ and LOT'IERHOS1 Judge Advocates. 


1. The Board of Review has exa.ndned the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cation:1 

CHARGE: Violation of the 61st Articile of War. 

Specification: · In that Second Lieutenant Paul A. Tarajack, 
Compaey "K", 289th Infantry, did, without proper leave, 
absent himself from his organization and station at Fort 
Leonard Wood, 1'.iissouri, from about 2 August 1943 to 
about 6 August 1943. 

He pleaded guilty to and was.found guilty of the Charge and Specifica
tion. He was sentenced to be dismissed the service and to forfeit all 
pay and.allowances ~e or to become due. The reviewing authority ap
proved the sentence, recommended l'iuspension of the sentence, and for
warded the record of trial for action under ~he 48th Article of War. 

. 3. Evidence for the prosecution: The morning report of Compaey 
K, 289th Infantry (~. 1) for August 1943, shows the accused from duty. 
to absent without leave on 2 August 1943, and from absent without leave 
to arrest "of quarters" on 6 August 1943. First Lieutenant Arthur F. 
Scott, commanding Company K, 289th Infantry, testified that accused was 
platoon leader of, the first platoon of Company K, and that he was absent 
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from his company on 2 August 1943, when the com~aiv moved out to a 
bivouac area, and was not seen again by Ueutenant Scott until 7 
August 1943, after the compacy retur~ed from biv~uac (R. 6a). 

4. For the defense: Accused testified that he had. been commis

sioned on 6 Harch 194J after approximately eighteen months of service 

as an enlisted man, during nine months of which heh ad served as 

platoon sergeant and drill sergeant, and that his character as an en

listed man was a--ccellent. On examination by the court, ·he stated that 

he drank heavily on Saturday night, drank again the next morning, and 

on Uonday morning, 2 August, he "just. took off"; that_ he knew h~ had 

to go on bivouac Monday morning and that he would not have absented 

himself without leave if he had been sober {R. 6c-6~). · 


0 

Ueutenant Scott, when recalled by the deferise, testified. 

that the character of accused as an officer was very good, that his , 

duties in the company.were performed satisfactorily, that this was his.· 

first offense, and that he can be salvaged as an officer and if re7 

tained wo~ld be of benefit to the service. Ueutenant Scott had con

sidered accused dependable,· had relied·on him in company duties, arid 

still desired to have him in Company K (R. 6e-6f). · · . . . 


5. Colonel Robert H. Chance, Commanding Officer of .the 289th In~· 

fantry, called as a witness by the court, stated that in his opinion ac:.. 

cused is of very little vaJne to the service (R. 6f). , 


6. The evidence shows and the accused admits his absence without 
leave for a period of fow days, _as alleged. The accused states that he 
had·been drinking heavily and would not have committed the offerise if 
he had been sober. His compacy commander believes that he can be 
salvaged as an officer and if retained, would be of'benefit to the service. 
His regimental coI1DT1ander is of the opinion that accused is of very little 
valll.e to the service. The division commander reconnnends that execution 
of the sentence be suspended. 

7. The accused is 27 yearsof age. The records o! the Office of 

The. Adjutant General ·show his service as follows: Enlisted service from 

29 October·l94l; appointed second lieutenant, Army of the United States, 

from Officer Candidate School, and active ducy-1 6 March 1943•. · 


8. The court was legally constituted. No .errors injurious,ly a£-. 
fecting the substantial rights of the accused were committed during the 
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trial. The Board of Review is of the opinion that the record o! 
trial is legally sufficient to support the findings of guilty and 
the sentence and to W?rrant confirmation of the sentence.· Dis
missal is authorized upon conviction of a violation of the 61st 
Article of war. 

./:2 c-\ 
~z.~ ,Judge Advocate 

______c_,s,...i_c_k_)______.,Judge Advo~~· 

---:fri-.=r-+t·..,~.,.,_--·_'_____·____.,Judge Advocate 
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1st Ind. 

War D?partment, ~.A.G.o., 10 SEP 1943 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are 

the record of trial ar:d. the opinion of the Board of Review in the · 

~se of Second Lieutenant Paul A. Tarajack (0-1313321), 289th In

fantry. 


2. I concur in the opinion of the Board of Review that _the 

record of trial is.legally sufficient to support the findings of 

guilty and the sentence, and to warrant confinnation of the sentence. 


The accused absented himself without le~ve for four·days. 

He stated that he had been drinking and would not have absented him

self if he had been sober. The reviewing authority recommends that 

the execution of the sentence to dismissal and total forfeitures be 


, suspended. I recommend that the sentence be;confirmed, but that the 
forfeitures adjudged be remitted and that the execution of the sentence 
as modified.be suspended during the pleasure of the President. 

3. Inclosed herewith are the draft of a letter for your signa
ture, transmitting the record of trial to the President for his action, 
and a form of Executive action carrying into effect the recommendation 
made above. 

litrron C. Cramer, 
3 Incls. l.1ajor General, 

Incl.1-Record of trial. The Judee Advocate General. 
Incl.2-Drft•. ltr. for sig. 

Sec. of War. 
Incl.3- Form of action. 

(Senteroe confirmed but forfeitures remitted. Execution 
suspended. o.c.M.o. 302, 6 Oct 1943} 
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WAR DEPARTMENT 
A:rm:r Sertlce Forces 

In the Office of The Judge Advooe.te Gene.ra.l 
Washington, D.C. (147) 

SPJGK 
CM 239409 

6 OCT JS43 
UNITED STATES 	 ) SEVENTH AIR FORCE 

) 
v. 	 ) Trial by G.c.M., convened 

) a.t A.P.O. :/f:953, 12•14 July 
Captain JACK A. GAYGA.N ) 1943. Dismissal and con
(0-399514), Air Corps. ) finement for f'iTe (5) 

) years. 

OPINION of' the BOARD OF REVIEW 

LYON, HIU. and ANDRfflS, Judge Advocates. 


1. The record of trial in the ca.se of the officer named above he.a 
been examined by the Board of Review and the Board submi ta this, i ta 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge a.ni Specification& 
. 	 . 

CHARGE& Violation of the 93rd Article of War. 

Specification& In that Captain Jack A. Gaygan, Air Corps, 
58th Bombardment Squadron (Dive), did, a.t Schofield 
Barracks, T.H., on or about 18 »a.rob 1943, with intent 
to commit a felony, viz., murder, commit an assault upon 
Captain Robert F. Golden, Medical Corps, North Sector 
General lbspital, Schofield Barracks, T.H., by willfully 
and feloniously shooting the said Captain Robert F. Golden 
in the chest with a .45 caliber revolver. 

Be pleaded "the general issue• to the Charge aDd Specification (R.8,9). 
Thia wu equivalent to a plea. of not guilty. He was foUDd guilty of 
the Charge and guilty of the Specification except the word "murder", 
substituting therefor the word "manslaughter•, of the excepted word, 
not guilty, and of the substituted word, guilty. This constituted a 
finding of guilty or assault with intent to commit manala.ughter. No 
evidence or previous convictions was introduced. He wa.s sentenced to 
dismissa.l, f'orf'eiture of all pay aDd allowances due or to become due, 
and confinement at ha.rd labor for .five years. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article or War 48. 

3. Evidence. 

a. The events connected with the present cue revolve about 
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three people& Second Lieutenant Janie C. Ra.ndolph, J,,ney Nurse Corps, 
Army Air Corps Station, General Hospital, Kaneohe, Territory of B'a.waiiJ 
Captain Robert F. Golden, Medioa.l Corps, North Sector General Hospital, 
Schofield Be.rracka, Territory of Ha:n.ilJ and accused. To aTOid con
.fu.aion, Lieutenant Randolph ·w111 be referred to u .Miu Randolph. 

Captain Golden, a married man, had been acqua.inted with Miu Randolph 
ainoe Mt.rob 1942, - in fact for a time she had worked in his ward at the 
hoapita.1. Ml.u Randolph had also been going around with accuaed, but not 
excluaivel;yJ 1n other word.I, ahe had dates with other men alao. In the 
la.te autumn ot 194:2, accused was aent to Canton Island. Hie corresponded 
with Kl.u Randolph, put ahe went out with other men, including Captain 
Golden, and apparently there waa no "understanding" between her and ao
oua~d at that time (R.11,27,48,61-63,76). 

During the ahaenoe of accused, Captain Golden, who did not then 
know him. became aware of Ml.ss Randolph's interest 1n accuaed (R.48.67, 
61). Captain Golden testified that 11:1.sa Randolph was in "a very great 
state of coni'u.lion" and sought hi• advice about accused. Captain Golden'• 
views were baaed upon the opiniona ot people who knew accused. Captain 
Golden told Miu Randolph that aoouaed had a bad temper and was "t9o 
handy" with his gunJ that the officers and men of hi.a squadron did not 
like him and were likely to shoot him down in combatJ and tha.t he (ac
cused) was not good emugh for her. Captain Golden advieed Miss Randolph 
to see all her friends 8lld not •go atea.q11 with accused. Hie also advised 
her not to marry 1.U1til after the n.r (R.48-50,62,61); 

Accused returned about 3 February 1943, after which Captain Golden 
and Miu Randolph a&1r one another only a couple of times (R.50, 76 ). 

On or about 3 March 1943. accused received an anoeymoua letter (R.lla 
Def'. Ex. B). The letter stated that accused'• •one and only girl friend• 
'(undoubtedly mea.niJ:lg Miu Randolph) had been going around with a •schofield 
Hospital ll.C. Captain" alld had not stopped sinoe accused's return. It 
atated f'urther that the girl and the Medical Corps captain wanted to 
keep aoouaed "in the dark", expecting that he would be JDOved soon, atter 
whioh they would not need. to worry any more. The letter asserted that 
the rela.tioDShip between Miss Randolph and the oapta.in wa.s well-known to 
everyone except accused. It included the exhortation.~ be a tiah1"• 
and adjured aooused not to be a "fool" all his lite (Def'. Ex. B). . 

On 3 March, Miss Randolph a.nd aooused went to Captain Golden's 
quarter,. They showed him the letter. Captain Golden told them that it 
was "a lot or foolishness•. On the witness stand, Captain Golden denied 
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any connection with the letter and stated that he did not aee it until 
aocuaed brought it t~ him aa related above (R.11.12.37-39). 

Captain Golden apoke t.bout the letter to lajor George E. Sexton. 
Medical Corps. North Sector General Hospital. Schofield Be.rracks. .J.D.. 
oording to the latter• Captain Golden seemed •a 11ttle uneuy• about 1t 
and wondered who had written it. Captain Golden also told Major Sexton 
that· he thought a lot or Mi.ea Randolph, did not consider a.coused the 
man for her• and "would like to break them up". Ya.j,>r Sexton advised 
Captain Golden to.drop the matter, to whioh advice Captain Golden agreed 
that the oourae proposed would be the •sma.rt thing to do 9 , but that he 
doubted whether he would do it (R.90-91). On 13 Ma.roh 1943, accused and 
Miss Randolph became engaged (R.62,76). 

On or about 13 March, accused received another anonymous letter 
(R.58J Pros. Ex. 6). The writer referred to the first letter· and in
timated that the woman (referring of oourse to Miss Randolph) had been 
involved with several men, including the "Doc" mentioned in the prior 
communication. The writer said that the gi,rl was not the kind that 
anyone would want to "'present to the family'"• He suggested that ac
cused have a talk with the "Doc". He sa.id that a.ocused was being fooled 
by the girl and was "playing suoker" (Pros. Ex. 6). On the witness stand 
Captain Golden denied.knowledge ot or connection with the letter (R.39). 

On the afternoon of 15 March, Captain Golden learned of the engage
Jll8nt between Miss Randolph and acouaed. He telephoned Miss Randolph to 
congratulate her. She told him that earlier in the day accused had at
tempted to reach her by telephone and had lett a message that Captain 
Golden had called. Captain Golden wa.s displeased with accused's conduct 
in using his name in that manner (R.41.53,54). 

I 

Giving vent to his e.nger, Captain Golden ca.used an anonymous letter 
to be typed by Sergeant Charles.W. Ray, Medioal Corps. North Sector 
General Hospital, Schofield Barracks. Captain Golden testified that he 
had no desire to break up the engagement. but wished to "oonf'use" and 
"bother" accused. Sergeant ~-prepared the letter, and witness (Captain 
Golden) edited it. withdrawing some matters which were "too improper•. 
He did not add aeything or a •salacious nature" to the original dra.tt. 
Sergeant ~ prepared a secom draft. embodying. the oorreotiorus • and. u 
directed by Captain Golden, the letter was sent to accused through the 
measage oenter. reaohing him on 18 lkrch (R.2a-so.s2.35-37,47,64). 

Unlike its predece11ors. this letter referred to Captain Golden and 
Mias Randolph by name. Certain passagea warrant quotations 

11 Je.ok, d? you think Randy was home knitting sweaters while 
you were down there? Well I and others know different. For 
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....nstance there is a Medical otfioei' named Captain Golden, whOD 
myself. and a f,nr other people know has. been out with Ui.aa. 
Randolph on a stead.7 basis for months• z.ou apparently have not 
kn.own and I belieT& ahe has •ent told you the truth. about the 
two of them but it bas not been oauaal L_undoubtedly- meaning 
•oasual.9' and I k:nolr it, or ia that the aame line women usuall7 
use to hook a auoker! 

•Knowing this you oan•t trust her, I oan't blame you.••• 
If I were in your shoea I would oheok the background of thia 
woman, and then pull up m:, steaks and get out. For when you 
find out the love she has for"'aiiother maD on this Island and 
she triee to i'iDd ways to ·1 ee thi1 other man, you will be ney 
disappoiD.ted of the judgment you ma.de of thia woman, and I 
think: you will k:naw your mistake, so I say you bad better do 
her before she does you• (Def. Ex. A). . 

On the witness stand, Captain Golden a.dmitted that the •stutt" in 

the letter is untrue (R.54). 


On the evening of 18 March, accused showed the letter to ·Miu Randolph. 
Both were very angry about it. They discussed this and the other letters, 
and decided to call upon Captain Golden to i'ind out about them. Aoouaed 
strapped on his sidearms~ saying :tba.t he int.ended to acare Captain Gold41n 
into te~ling the wb.>le atory (R.63-68,79,80). · 

Arrived at Captain Golden'• quarters at about 10 p.m., they had a 

beer with Captain Golden, who congratulated them on their engagement. 

Then they handed Captain Golden the second &Ild third letters and asked 

him. about them. Captain Golden 1&.t on the bed and apparently: perused , 

one of the letters. Aooused·remained standing (R.12,13,16.19,28,39,'°, 

58.68,81). . ' 


Iotioing a picture of Miss Randolph on Captain Golden's bureau, 

aooused removed it and tore 1 t into several pieoea. Miu Randolph did 

not know that Captain Golden. had the picture. Capta.in Golden became 

very angry aDd asked aooused wl:1¥ he bad torn the photograph. .Accused 

replied. ••Beoe.use y-ou don't have 8.:tl3' right to it'"• Captain Golden 

aaid that.he oould get another print of the lam9 picture. Accused asked 

Miu Randolph whether ahe had procured all the negat1ves whioh had been 


, 	1n Captain Golden's possession, to whioh she replied that she bad not. 
According to Captain Golden, aoouaed then •bawled out• Miss Randolph 
tor baring f'ailed to reoall all her photographs aDd nega.tivea (R.16,40-42,
69). 

Aoouaed then asked Captain Golden to resume the reading of the letter•, 
a.nd Captain Golden apparently did so (R.17,42,69).' Several times aoouaecl 
asked Captain Golden what "the ator.,11 was, and eaoh time Captain Golden 
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anawere4 in & aaroa.at1o manner that there wa.1 •no ator"7•. Captain Golden 

alao aaid• ••You better take her as ahe 1a and.be 4um luak:y' to get her•• 

(R.69.,n)•. 


.Aoouaed bad been walking up and dcnril., but, while Captain Golden waa 

looking at ti. letters, he notioed by hia 8 periphera.l Ti.don• that accused 

bad stopped wal.ld.Dg (R.16-18,42,43). He aa aooused reaoh around wi~ 

both band.a 1x> hia revolnr and holster, which were on aoowsed's right 

dct. (R.1T,18,4S,'4). He aaw aoouaed pull the revolver from the holster 

and pull ba.ok. the hammer. and he heard the hammer olick as i\ went back. 

Be looked directly at aoouaed, who raised the revolnr to e-ye level and 

took a 8 dead lenl beam• (R.18,~,44). Witneu •ducked" to the right 

and torn.rd, and raised .hia left arm aorou hla face (R.18,19,44). Ac
cused fired (R.18,43). · · . 


Miu Randolph did not aee Captain Golden duck or raise his a.rm _(R. 72, 
77). Hotrenr, she· looked up and saw the gun pointing toward Captain Golden. 
It waa tired at the same instant (R.70,71,74,77). 

According to the medical testimoey, the .bullet entered the upper 

lef't arm, penetrated the biceps muscle, went through the arm, entered 

the chest wall near the armpit, coursed dowmrard. and came out poateriorl;y 

through a jagged wound near the lef't kidney (R.95,97,167,158). The exam

,	ining peyaician thought that "moat probabl;y• Captain Golden• a a.rm wa.a up 
at the time .ot the ahot (R.168-160). . · ·· . 

.A.tter the shot. Captain Golden tell back on the bed (R.22,44,72). 
)(isa Randolph testified that aocilaed aaid• ••1 didn't mean to shoot•" 
and alao, ••Now ;you know hCllf' much I loTe her••, whereupon Captain Golden 
.•aid, •,y.., take her. take her'• {R. 72,84)•.Aooording to Captain Golden, 
aocuaed kept uld.Dg hilll what it TU all a.bout, and threatened to 11plug" 
him, to which he responded that Miu Randolph was a "swell girl•• that.: 
aocuaed we.a luoq to be engaged to her, and that the a.ttitude ot aoouaed 
wu •oruy" (R.23). 

At Captain Golden's request, acouaed went to oall Major Sexton, who 
occupied the aaJDe house (R.22,23,45,66,72). Mias Randolph testified that 
aoouaed met lajor Sexton in the hallway and uked him to call a.n ambulance 
(R.12,73). . 

Me.jor Sexton's nraion wu as tollc:nru He wu e.wakened by the aoi.md 
ot loud voices enga.ged in an argument, followed by a shot. .He arose and 
went from his room into the unlighted hallway. Suddenly a hard object 
was stuck against hia ribs and a voice asked whether he was a medical 
officer. When Major Sexton replied in the affinw.tiTe, the voice ex
claimed, ••Get in theN and take ca.re of Golden, or I will plug you,· 
too••. The wioe sounded excited. liajor Sexton could not see the face 
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of his assailant. 1ajor Sexton went to Captain Golden's room, looked 
him over, and conversed with him. Captain Golden said he had been shot, 
but did not sa.y by whom. He also inatruoted Mljor Sexton to ke_ep evexy
thing quiet. .Major Sexton left to call an ambulance. In the hallway, 
"the voice" asked him whom he intended to call and told him "to keep 
quiet on anything other than to call for the ambulance". A3 a matter 
of fact, in addition to calling for an ambulance, Major Sexton called the 
Military Police. Mljor Sexton was not acquainted with aocwsed (R.87-94). 

Captain Golden testified that accused reentered the room e.nd told 
witness to remember that it had all been an accident a.rid that they had 
been drinking, and not to remember anything else (R.24). 

Captain Golden was taken to the hospital and operated upon. Bie had 
to be kept in an oxygen tent tor several weeks. One lung was totally 
collapsed and was still partially collapsed at the time of the trial, 
at which time he wu still a patient at the hospital (R.24,66,57,88,95). 

The shot wa.s fired from a .45 caliber Colt revolver, which was identi
fied and received in ~vidence (R.18,19; Pros. Ex. 4). Captain .Edward J. 
Schisler, Ordnance Department, 8llllllunition officer of the 7th Air Force, 
and admittedly a.n expert in firearms, testified that the safety on the 
revolver was not faulty, ·that the revolver could not be fired without 
pulling the trigger, and that it could not go off accidentally (R.162-164). 

The day following the shooting, accused received a fourth anoeymous 
letter. Captain Golden denied all knowledge of the document (R.39,58,69). 

b. The defense admitted the shooting and the course of the 
bullet (R.9,21). Testifying for the defense, Sergeant Ray stated that 
he had worked lrith Captain Golden for about four months. Captain Golden 
told him that through some channel of information he knew when Miss 
Randolph went out with accused and knew every move they made when they 
le~ the base. Captain Golden did not approve of their going together 
and said he would like to see it broken up. On or about 15 March, Captain 
Golden said sometl1.1ng to the effect that accused was a "sucker" to get 
mixed up with a woman like Miss Randolph. Sergeant fucy testified to the 
writing of the letter, which, it will be .recalled, was the third received 
by accused. In substance Sergeant Ray's testimony on the subject con
formed to that of Captain Golden, except that Sergeant Ray detailed 4 
number of additions which Captain Golden made to the original dra.i't. 
Captain Golden gave witness the ruure and. address of accused, erroneously 
spelling the nam, "G-A-Y-G-E-N". As instructed by Captain Golden, witness 
sent the letter through the :message center (R.138-147). 

Ac cu.s ed• s ooili!UW.ding offioer, Major John J. Van Der Zee, 7th Bomber 
Command, testified th.at accused was at witnesa' quarters about 5145 p.m. 
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18 •roh 1943. and that a.n anonymous letter Zo°bviously the thiry was 
delivered to accused. Af'ter reading it. accused became "practically 
livid" with rage, and said that he wished he knew the identity of "the 
so and so" who was writing those letters. At a.bout 11 o'clock that 
evening, accused again visited 1~jor Van Der Zea's quarters, told wit• 
ness about the shooting, and requested his advice. Major Van Der Zee 
testified that accused is "a sort of excitable Irishmrui", who is quick 
to anger but does not harbor a grudge. Aooused's father is a detective 
and accused has been familiar with firearms all his life (R.152-155). 

Mljor Van Der Zee and two other officers testified.with reference 
to the character and reputation of accused. They were Brigadier General 
William J. Flood, Chief of Staff, 7th Air Force, and Colonel William J. 
Holzapfel, Air Corps, Commanding Officer of the 11th Bombardment Group. 
The testimony of the three character witnesses agreed on the following 
points a (1) Accused possesae1 & good reputation for truth, honesty, and 
veracity, end the witness~s would believe him either under oath or not 
under oath; (2) he is en excellent and courageous combat pilot; (3) he 
is of great value to the service as a combat pilot. Tw-o of the witnesses 
testified that his reputation for morality is good so far as they know 
(R.123,124,149.153,164). 

o. Testimony of the accused. 

Before entering the military service. accused ha.d not handled re
volvers, but he was accustomed to other kinds of firearms. He had fired 
about 30 rounds from his revolver before 18 March (R.127,128) •. His tes
timony concerning his relations with Miss Randolph and the receipt of the 
anonymous letters need not be completely detailed, since it is in sub
stantial accord with that outlined in the swmnary of the prosecution's 
evidence (R.100-105,109.110). 

Upon receipt of the first letter on 3 Mlrch, accused suspected that 
Captain Golden knew something about the authorship. and Miss Randolph · 
thought that he was the medical officer referred to. It was at her 
suggestion that they called upon Captain Golden. Accused wore his side
arms (R.120,129). Asked by accused what he had to sa.y. Captain Golden, 
"in a sneering, sarcastic manner", replied that he had nothing to se.y 
and that he.had no ide~ who had written the letter (R.103). He told ac
cused to pay no attention to the letter (R.109). As they left, Captain 
Golden as.id that a.ooused "undoubtedly" would meet him again (R.103). 

Shortly before 18 18.roh, accused telephoned Miss Randolph, and. upon 
·1earning that she wu out, instructed the operator to tell her. that Captain 
Golden had called (R.111). He did this on the spur of the moment 8.Ild did 
not know wcy he gave Captain Golden's name (R.12 7). 
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The testimocy or accused with reference to the early evening of 
18 Lkrch corroborates Miss Randolph (R.105,113,132). Accused knew that 
his revolver was loaded, but did not notice whether it W&8 cooked. It 
was his custom to wear his sidearms most or the time (R.107,114,126). 
Accused did not believe tha.t the statements and insinuations a.bout Miss 
Randolph, contained in the letters, were true (R.108,129,131). When he 
went to Captain Golden's quarters, he intended merely to ace.re the 
captain, not to shoot a.eyone. It never occurred to him to unload the 
revolver (R.108,118,119). 

Accused testified to the tea.ring or Miss Randolph's photograph, 
stressing that Captain Golden upbraided him about the matter 8 in a 
snarling voice" (R.105). There was nothing in his testimony to indi
cate that he abawled her out". He testified also to the converu.tion 
between Captain Golden and himself about the letters (R.105,106,109,115, 
131). From Captain Golden's unwillingness to attempt to clear Miss 
Randolph, and from his sneering attitude, accused believed tha.t he ha.d 
written the letters (R.120). . 

At length accused said, "'You are not going to say acyth.ing else?•" 
Captain Golden said, "'No'"• Accused said, 1110h, yea you will'" (R.106). 
At this time accused was .about 13 feet from Captain Golden (R.114,115). 
Accused drew his revolver, thinking this would sea.re Captain Golden into 
talking _(R.108). The revolver stuck in the holster, and accused had to 
pull ha.rd to remove it (R.126). Aa he pulled it out, the revolver went 
off (Rfil06,115,l31). This was entirely unexpected and had neTer 
happened before (R.119). Accused did not cook the revolver, did not 
consciously pull the trigger, and did not intend to shoot, although he 
believed that his finger wa.s on the trigger (R.115,118,127,130). He was 
"surprised and shocked" (R.106). He thought that the bullet ha.d gone into 
the floor or some other place in the room and did not think that Captain 
Golden had been shot (R.106,116,126). 

At the time of the shot, Captain Golden did not duck (R.116). HI 
put up his arm and rolled be.ck on the bed (R.106). He asked a.ooused why 
the latter had done it. Accused ea.id that he ha.d not intended to shoot. 
He also said, "'Now do you believe I lo-ve hert Tell me, tell me'"• 
Captain Golden-replied. "'Yes. Take her. Take· her. She ia a ·good kid••. 
Aoouaed asked, "'Why didn't you tell me tha.t before?•" (R.106,116). 

After noticing a hole in Captain Golden's sleeve. and blood running 
dQlm the aide, acouaed realized what had happened. Captain Golden told 
ac9used to get Miss Randolph out or there and to surmnon an ambulance ·or 
call "George• (Ma.jo~ Sexton) (R.106). Accused went into the dark hallway, 
and was aware of someone oomini; down the hall, although the darknesa 
prevented his seeing who it was. He suppo_sed that it wu -...jor Sexton. 
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He denied having put the revolver a.ga.inst Major Senon•s baok or having 
told Major Sexton that he would "plug" him too unless Najor Sexton entered 
Captain Golden's room. He merely told the major th&t Captain Golden had 
been shot, and asked him to ca.11 a.n ambula.noe (R.106,117). 

Accused admitted having asked Major Sexton to say nothing a.bout the 

affair, meaning that nothing should be mentioned a.bout Miss Randolph's 

connection with it (R.106,118). Aa instructed by Captain Golden, ac

cused took the letters and the pieces of the torn photograph (R.106,121). 


After esoorting Aliss Randolph to her home, acoused returned to his 

quarters, where he told "Captain Rice", a. fellow-oooupa.nt, what had . 

happened. He also reported the :matter to Major Van Der Zee, and, after 

his arrest, told "Colonel Green" the details (R.106,107). 


4. As noted, the court found accused guilty of assault with intent 

to ooDIIIl.it manslaughter. In so finding, the oourt must have decided that 

adequate provocation existed to reduce the grade of the offense from 

assault with intent to cOlillllit murder. ·whether the court decided that 

issue oorreotly need not be determined, for aocuaed benefitted by its con

clusion. 


The evidence proves beyond a. reasonable doubt that accused intended 
to kill Captain Golden. Witnesses testified that the revolver was pointed 
at Captain Golden immediately prior to its discharge. One of the wit
nesses so testifying wa.s accused's fianoee, whose interest, if any, lay 
in protecting accuaed. The ammunition officer testified to the virtual 
impossibility of the shot's being accidental. Furthermore, at a distance 
of 13 feet it is exceedingly unlikely that an accidental discharge during 
the withdrawal of the revolv$r from its holster would result in a hit at 
a.bout shoulder height. In the opinion of the Boa.rd of Review, accuaed 
shot Captain Golden intentionally. It is a.xioJ1E.tic that intent to kill 

·may be presumed from the use of a deadly weapon in such a. manner. The 
· finding of the court is entirely justified. 

5. Nine of the ten members of the court recommended clemency. The 
reasons for the recommendation varied somewhat among the individual members. 
They included the previous good record of a.couaed, his value to the service, 
the probability of successful rehabilitation, the desire of accused for · 
combat duty, and the provocative circumstances leading up to the shooting. 

'.l'hree members of the court reooJllllended specifically that the dismissal 
be suspended, the confinement remitted, and the total forfeitures reduced 
to forfeiture of $100 per month for 15 montha. Two :membera recommended 
that the period of confinement be reduced to one yeu. One member recom
mended the suspension of the entire sentence. The others ma.de no definite 

http:ooDIIIl.it
http:fellow-oooupa.nt


(156) 

recommendation on the subject. 

6. War Department records shaw that accused is 25 yea.rs of age a.nd. 
a graduate of the tmiversity of Pennsylvania. He we.s appointed a Flying 
Cadet on 13 Ma.roh 1940. After the prescribed training courses he was 
appointed a second lieutenant • .Air Corps Reserve. on 15 November 1940. 
with the aeronautical rating of pilot. As of 1 March 1942 he was appointed 
a first lieutenant, Arrq or the lhited States (Air Corps). He was promoted 
to captain on 7 August 1942. 

7•. The court was legally constituted and had jurisdiction of the 
person aJld the subject matter. No errors injuriously affecting the sub
stantial rights of acouaed were· oommi tted during the trial. In the 
opinion of the Board of Review the record of trial is· 1egally sufficient 
to support the findings and the sentence and to warrant confirmation 
thereof. Dismissal is authorized under Article of War 93. 
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lat Ind. 

War Department, J.A.G.o., f 2 OCT 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Boa.rd of Review in the case of 
Captain Jaok A. Gaygan (0-399514), Air Corps. 

2. I concur in the opinion of the Boa.rd of Review tha.t the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation thereof. All but one member of the court 
reconwiended clemency. .Accused is rated as an excellent· combat pilot, 

.' 	 with exceptional courage demonatra.ted under trying conditions in a combat 
zone. Directing attention to that fact, the Commanding General, Army 
Air Forces, recommends that the forfeitures and confinement be remitted 
and that the execution of the dismissal be suspended. In view of the 
nature of the provooa.tion, the previous record and demonstrated ability 
of accused as a combat pilot, his exceptional value to the service, a.nd 
the recommendations for clemency, it is believed that substantial miti 
gation is desirable. Eawever, the offense committed by accused is of a 
serious nature and requires adequate punishment. Considering all the 
circUlllSta.nces, I recommend that the sentence be confirmed but that the 
confinement be remitted and~ forfeitures reduced to forfeiture of 
$100 pay per month for 10 months. I recommend tha.t as thus modified 
the sentence be carried into execution, but that the execution of that 
portion thereof adjudging dismissal be suspended during the plea.sure of 
the President. 

'I 

3. Consideration has been given to a number of letters attached 
to the record of trial. The letters a.re from the following persons a 
Brigadier General L. H. Hedrick, Air Judge Advocate (for the Commanding 
General, Army Air Forces); Honorable Jolm Edward Sheridan, Congress of 
the United States (3 letters); Honorable James C. Crumlish, Judge, ·court 
of Common Pleas, Philadelphia, Pa.; Mr. and Mrs. James F. Gayga.n, parents 
of the acousedJ Reverend Charles J. Flanagan, St. lhl.tthia.s Church, Bala
Cynwyd, Pennsylvania.; Dr. Lester L. Bower, Philadelphia, Pennsylvania; 
Honorable Adrian BonneUy, Judge, Municipal Court of Philadelphia., 
PennsylvaniaJ Honorable Vincent A. Carroll, Judge, Court of Common Pleas, 
Philadelphia., Pennsylvania.J Major Mason s. Cooper, Air Corps J Vice Dean 
T. A. Budd, Wharton School, University of Pennsylva.nia.J Lester E. KliJm:11, 
Arlington, Vj.rginiaJ and Lemuel B. Schofield, Philadelphia, Pennsylvania.. 
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4. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his aotion and a form of Eiceoutive aotion 
designed to oarry into effeot the recommendation hereinabove made, should 
such action meet with approval. 

t ....._
~~Q--.~ 

Myron c. Cramer, 
l~jor General, 

15 	 Inola. The Judge .Advooate General. 
Incl.1-Record of trial. 
Inol.2-Draft of let. for 

sig. Seo. of War. 

Inol.3-Form of Ex. action. 

Inol.4-Ltr. fr. Br. Gen. 


L.H. Hedrick, 23 Sep 1943. 

Inol.5-3 Ltrs. fr. Congressman 


Sheridan, 2 dated 13 Aug 

1943, 1 dated 7 Sep 1943. 


Inol.6-Ltr. fr. Judge, 1st 

Jud. Dis. of Pa., 20-Aug 1943. 


Inol.7-Ltr. fr. Nir. and Mrs. 

Ge.ygan, 17 Aug 1943. 


Inol.8-Ltr. fr. Rev. Chas. J. 

Flanagan, 17 Aug 1943. 


Incl.9-Ltr. fr. Dr. L.L. Bower, 

18 Aug 1943. . 


Inol.10-Ltr. fr. Judge, Munioipal 

Court of Hula., 17 Aug 1943. 


Inol.11-Ltr. fr. Judge, Court of 

Col!DllOn Pleas, 17 Aug 1943•. 


Inol.12-Ltr. fr. Maj. Ma.sons. 

Cooper, AC, 18 Aug 1943. 


Inol.13-Ltr. fr. Vioe Dean, Wharton 

Sohool, 17 Aug 1943. 


Inol.14-Ltr. fr. Lester E. Klimn, 

9 Aug 1943. 


Inol.16-Ltr. fr. Lemuel B. Sohofield, 

19 Aug 1943. 


(Sentence confirmed but confinement remitted. Forfeitures reduced 

to $100 per month for ten months. Execution of that portion of 

sentence adjudging dismissal suspended. G.c.v.o. J2J, 25 Oct 1943) 
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HAR DEPA.,_1.Ti ENT 
krr.:y Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 
 (159) 

SPJGN 
CH 239430 

. 9 SEP 1943 
UNITED STATES 	 ) 81ST INFANTRY DIVISION 


) 

v. 	 ). Trial by G.C.I{., convened at 

) camp Horne, Arizona, 9 August 

Second Lieutenant P.An~ND L. ) 1943, Dismissal. 

CHAJ'.BERS (0-1296812), 322nd ) 

Infantry. ) 


OPD:ION of the BOARD OF REVIEW' 
CRESSON, LIPSCO!.ffi and SIEEPER, Judge Advocates 

l. The record of trial in the case of the officer na.~ed above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General • 

. 2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation 0£ the 61st Article of 'Jar. 

Specification l: In that Second Lieutenant RA.Y1.JOND L. 

CHAJLBERS, 322nd Infantry, APO #81, c/o Postmaster, 

Los Angeles, California, did, without proper leave, 

absent himself from his proper pJa ce of duty, in 

the vicinity of Farrar Hill, Tennessee, fr~m on or 

about JO Ap,ril 1943, to on or about 19 Hay 1943. 


Specification 2: In that Second Lieutenant RAYI.!OND L. 

CHAMBERS, 322nd Infantry, APO #81, c/o Postmaster, 

Los Angeles, California, did, without proper leave, 

absent himself from his proper place of duty, in 

the vicinity of Hyder, Arizona, from on or about 

J2 ,July 1943, to on or about 24 July 194.3• 


CHARGE II: Violation of the 	69th Article of war. 

Specification: In that Second Lieutenant RAYMOND L. · 

CHAMBERS, 322nd Infantry, APO #81, c/o Postmaster, 

Los Angeles, C&lifornia, having been duly placed 


http:DEPA.,_1.Ti
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in arrest in the vicinity of Buit, Tennessee, on 
or about 4 June 1943, did, in the vicinity of Hyder, 
Arizona, on or about 12 July 194.3, break his said 
arrest, before he was set at liberty by proper 
authority. 

He pleaded guilty to Charge I and both Specifications thereunder, not 
guilty to Charge n ar.d the Specification thereunder and was found guilty 
or all Charges and Specifications. He 1'aS sentenced to be dismissed the 
service. The reviewing authority approved the sentence and forwarded the 
record or trial :for action under the 48th Article or ':far. 

3. The evidence !or the prosecution, in brief, is as follows: 

The momi."'lG reports of Company H, 322nd Infantry., for 'JlJ3.Y, June and 
July, 1943, ware identified by First Sergeant Britton Hoskins, 'Vlho read 
from t."tem and testified they showed the accused as ATIOL !rom .30 April to 
19 lfay 1943 and also !rom 12 July to 24 July 1943, as alleged in Speci
fications 1 and 2, under Charge I, to which the accused pleaded guilty 
(R. 6-6a) • 

It was stipulated by all parties that on 2 1."JJ.Y 1943 :Hajor Chester 
A. Lively received a note from Lieutenant Colonel Gebert stating that 
the accused.,. umpire for the cannon company, had been missing since. 30 
April; this had been reported to Colonel L. H. caruthers., chie.f umpire, 
a:id a replacement requested;. on 15 1.-ay Major Lively received a telegram 
:from the accused from Nashville, saying he would report back on 14 May; 
upon his return on 25 May 1..fa.jor Lively drove him in to Lebanon, and re- · 
ported to Colonel Caruthers (R. 6c). 

It was also stipulated that Lieu~nant Colonel Henry w. ;.rcGowen 
would testify that on 4 June 194.3 he informed the accused that he was 
under "technical arrest", ·on verbal orders of Colonel B. w. Venable; to 
save embarrassment and to facilitate his perfonnance of normal ®ties 
he would not be placed under guard but would be denied pass privileges. 
The· accused, having stated that he "WOuld like to get his wife located. 
and transact necessary business at Lebanon, was told it was impossible 
then, but would be wrked out at .the proper time. "When. on l July the 
accused again applied to go to Lebanon., he was again reminded that he 
was under "technical arrest" and could only go by special permission, · 
with necessary restrictions. The order placing the accused under •tech
nical arrest". had never been tenninated (R. 6d~ 6e). 

The accusl:ld was notified on l July 194.3 by captain Harr,y F. Dennis., 
that he was under arrest but was not present for duty on 12 July' when a 
search was· made for him. The. accused ·•s considered by captain Dennis 
as· a veey able officer but was under ·an emotional strain !rom family 
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troubles (R. 6b-6c). 

4~ The defense introduced no evidence except that of the accused, 
who, at his o,m election, after his rii:;hts as a witness had been explained 
to him, testified under oath as follows: On 9 December 1942, having 
graduated fror:1 Cannon Class No. 2, at Fort Bennine, he went to- to,m to 
celebrate and contracted a venereal disease; following which he .vas court
martialed for failure to taxe a prophylaxis, and sentenced to be dismissed. 
Although the sentence was ultimately disapproved, the proceedings involved 
the accused in great mental strain, and all the derelictions charged in 
the instant case occurred during the time he was waiting for the final 
decision in the previous one. He believed dismissal was too severe in 
that case; all his life he had been a soldier, and wanted to continue to 
be one. rt was all he knew. As he understood "technical arrest", he 
thought that when he was told he had received a call from his'wife at 
Phoenix, Arizona, his arrest was temporarily su~pended. Before that, he 
had understood that he was under "technical arrest", but was to continue 
performing his duties. He had always requestetl of his company commander 
the privilege of going into town before he had done·so; but the reason he 

· did so was not because he was under arrest. After he received the message 
about the phone call, Captain Dennis gave him permission to make the call. 
It was Sunday, and he thol.fght the only place he could do this was from the 
village, so he requested a pass from Captain Dennis, told him where he was 
going, and v.ra.s furnished a driver. After he talked to his wife, 'Who v.ra.s 
in Phoenix alone, he did not return, but went into town on Sunday nicht, 
saw her on Honday morning dol'lll at Gile Bend, and took her into Yuma. YJhen 
Captain Dennis gave him pennission to make the phone call he did not remind 
the accused that he was under arrest, or tell him that he must report back 
at once; he guessed Captain Dennis took that for granted. He was placed in 
technical arrest on 4 June; after leaving the regiment on 12 July, he 
returned on 24 July (R. 6d-6.r). ' . 

5. Specifications land 2, Charge I, allege absence without leave; 
the Specification, Charge II alleges breach of arrest. The pleas of guilty 
to Charge I ·and its Specifications are fully corroborated by the uncontra
dicted evidence, which also establishes the breach of arrest alleged in 
the Specification, Charge II. The accused's testimony, in confession and 
avoidance that, at the time he broke it, he thought.his arrest had been 
temporarily suspended, presents no reasonable basis for such a misconcep
tion., The evidence establishes the connnission by the accused of all the 
offenses ·charged. 

6. . Records of the War Depart.-rnent show the accused is 28 years of 

age, with enlisted service from 6 Harch 1934 to 15 October 1942; and that 

on 16 Octobg_r 1942 he was appointed temporary second lieutenant, Army 
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of the United States. 

7. The court was legally constituted. tic errors injuriously 
affecting the substantial rights of the accused-were cor.unitted during 
the trial•. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation thereof. Dismissal is authorized upon con
viction of violation of 1\.rticle of 7,ar 61 or 69 ~ · 

~h~ Judge Advocate. 

~ f ~_,.(,, Judge Advocate; 

~.-tJ , Judge Advocate, 

-4
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CM 239430 

lat Ind. 

War Depart.ment, J:A.G.c., 11 SE.P 1~'3 - To the Secretary of War. 

l. Herewi.th transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Raymond L. Chambers (0-1296812), J22ro Infantry. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is Je gaily sufficient to support the fi.rm.ngs and the 
sentence and to waITant confirmation thereof. I recommend that 
the sentence of dismissal be confirmed and carried into execution. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, .and a form of 
Executive action designed to caITY into effect the !'oregoing recom
mendation, should such action meet with your approval. 

C2_ - ~0-.........._........__ 


Myron c. Cramer, 

Major General, 


The Judge Advocate General. 


3 Incis. 

Incl l - Record of trial~ 

Incl 2 - D.f't. of ltr. for 


sig. Sec •. of War. 
Incl 3 - Fonn of Executive 

actton. 
·,ii~ r.

( Sentence confirmed. G. C. M. O • .3.31, 28 Oct 1,~4.3) 
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WAR DEPARTI,IENT 
Army Service Forces 

In the Office of The Jlidge Advocate General i· . t.: 
Washington,D.C. {l6S) 

, 8 SE.P 1M3 
SPJGH. 
CM 239432 

UNITED STATES; ) 87TH INFANTRY DIVISION 
) 

. v. ·) · Trl~l by o.c.M.,_ convened 
) at Camp ¥cCain, Mississippi, 

Second Lieutenant HOYT C. ) 10 August ··194.3. Dismissal. . .
GRIFFIN· (0-1542239), ) 
l~edical Administrative ) 
Corps.. ) 

OPINION of the BOARD. OK..REVIEW 
HILL, DRIVER and LOI'TERHOS, ;udge Advocates 

1. -- The- Board of Review'l'tas examined the record "of tr_ial- in'. th~ 
case of the officer named above 'and submits this, its opinion, to The 
Judge Advocate General; 

2. The accused was tried upon the ·following Charge and Specifi
cations - . 

CRARGE: · Violation or the 96th Article of War. 

Specif"ication: In 'that Se~ond Lieutenant Hoyt C. Gr1ffin,' 
Jl2th Hedi.cal Battalion did on February. 7, 1943 ·at Marion, 
Arkansas commit the crime of bigamy by marrying one . . 
Catherine Donald of -Memphis, Tennessee llhile he, the said. .-:-:----... ' .Hoyt c. Griffin was married at that time to _one- ,Thelma· · · 
Griffin, mich marriage was on said February 1, 1943 valid 
and subsisting. ' · · 

He nleaded not guilty to arrl ViBS found guilty of .the Charge arid Speci- · 
f'icition~. Evidence of one-previous conviction by··general court-martial 
of absence without leave for five days was introduc~. He was sen- · 
tenced tc, be dismissed the service, to forfeit all ~ and allowances. 
due- or to become due, and · to be, ccmfined at hard labor for_ !our years. 
·The reviewing authority· approved_ only. so !'1111Ch or the sentence as pro
vides for dismissal arxi forwarded the recordo! trial !or,aotion under 
the 48th Article of war. · · · 
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3. ·'!be evidence for the prosecution consists entirely of signed 

stipulations and oth;r_do~um.ents and is substantially as followst 


It wae stipulated:th~t accused w~s married to 'lbelma R • 
. Griffin on 19 June 1935 in Henderson County, Illinois; that such 
· marriage never had· been terminated by divorce or annulment and that 
· ThelmaR. Griffin is still.allyeJ an::l that on 7 ~ebruary 1943, at 
. Marion, Arkansas, accused married Catherine Donald Griffin. Two 

marriage licenses were received in evidence, ·6be showing the ~iage 
·.. of accused on 19 June 1935 to Thelma R. Caparoon an::l the other shOIII'

. ing his marriage on 7 February 1943 to "Katherine" Donald..o! Centerville, 
Mississippi. (R. 6a-6b; Exa. ·· A, B, C and D) • · . 1 

4. For the defense Lieutenant Colonel James P• Healey ·and , 
' Captain Samuel Carriere, who had ~own· accused_ for six months ~nd three 


months respectively, testii'ied that the work of accused as an officer 

was excellent. At the'time of the trial accused was assigned as~mess 

officer of his comp,u,;r~· He also taught classes in medical aid, gave 

instruction in infant:ey- drill,-took t};e men out on marches and over 

the obstacle course and gave.them conditionil' € exercises (R'! 6b-6,). 


. . 	 ' 
Accused testU'ied th.at he enlisted in the National Guard in · 

April 1939 and entered upon active duty in .. that organization in De- . 
·cember 1940. He went to Fort Dix' iri'December .1941, and overseas to . 
North Ir.eland in January 1942. Arter. successive promotions to Corporal, 
Staff sergeant, Technical Sergeant and :Master Sergeant, accuseg received 

. an appointment to Officer. Candidate School in .July 1942.. He returned 
from Ireland to the United States, attended the· school, was commissioned 
second lieutenant and assigned to the 312th' Medical Battalion,. 87th . 
Division. He was appointed PersonnelAdjutant,·subsequently was re
assigned to the Division Surgeon's Office,·~ worked there until he 
was transferred.back to the 312th Medical Battalion. He had·also 
worked in a Casual Battalion, processing and'administering·"shots" to 
casuals. His work was mostly. aQministrative _ (R. 6e-6g). . · 

Accused further testified that proceedings had ~en instituted 
for the annulment or his "alleged last marriage" an::l the date set for 

_ 	the hearing was 17 August 194);. He wanted the 'proceedings to go 'through, 
He had .received a copy of the bill for annulment filed in Shelby County , 
Tennessee, in which Catherine "Donall" Griffin was named'as the ' 
complainant. The bill a.llegedthat accused married the complainant on 
7 February 1943, and that he was then already married by a valid arid 

,, 	 • ·.· t 
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subsistinz marriage to "Telma" Griffin. At the request of an attorney, 
accused wrote and sicned a statement to the effect that the allega
tions of the bill were 11 the whole truth" (R. 6g-6i; Ex.s. B ~nd F). 

, Upon examination by the court accused stated that when he 

njoined the armed forces" in 1~39 he and his wife Thelma R. Griffin 

were separated and that he had ceased to live· vri th her 11 2.bout 7 

months prior to 193911 • 'When he was asked whether, upon his return 

from overseas to attend Officer Candidate School he had renewed his 

relationship with his "original vdfe11 ., accused re~)lied "I do not be

lieve I will answer that, sir" (R. 6i-6j). 


5. It clearly appears from the stipulations and other documents 
received in evidence, and from the aci.rnissions of accused in his 
testimony at the trial, that accused was legally married to Thelma 
Griffin, and while she was still livine and their ma.rriate had not been 
terminated by divorce or annulment, contracted a bigamous marriage with 
Catherin~ Donald as alleged in the Specification of the Charge. 

6. Careful consideration has been given to a letter dated Jl 

August 1943 to The Judea Advocate General from ?.Crs. Hoyt C. Griffin, 

Morning .Sun, Iowa, the lawful wife of accus·ed, in vrhich she re~uested 

clemency for her sake and that of her foor year old son. 


7. The accused is 30 years of age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted servlce 
from 10 February 19hl; appojnted temporary second lieutenant, l;edical 
Administrative Corps, A:rrry of the United States, an::l. active duty, 25 

. November 1942. 

8. The court was legalzy constituted. No errors injuriously af
fecting the substantial rights of accused were conunitted during the 
trial. The Boa.rd of Review is of the opinion that the record of trial 
is legally sufficient to.support the findines of guilty and the sen
tence and to warrant confirmation of the sentence. Dismissal is au
thorize~ upon conviction of a violation of, the 96th Article of war. 

______.,.....:.(S_i_c_k_.)______,Judge Advocate 

_·.../4~-Ht.z~-------------J.IJudge Advocate 

-J
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1st Im.• 

War Department, J.A.G.o., JO SEP 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the
case of Second Ll..eutena.nt Hoyt C. Griffin (0-1,542239), Medical 
Adir.inistrative Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence, and to warrant confirmation of the sentence. The 
accused, while his lawful wife was still living, unlawfully married ano
ther woman. I recommend that the sentence to dismissal be confirmed 
a.nd carried into execution. 

3. Inclosed herewith are the draft of a letter £or your signature, 
transmitting the record of trial to the President for his actio~, and 
a form of Executive action carryjng into effect the recormnendation ma.de 
above. 

Myron C. Cramer, 

Major General, 


The Judge Advocate General. 

) 	 Incls. 

Incl.1- Record of trial. 
Incl.2- Drft. ltr. for sig. 

Sec. of War. 

Incl.J-. Fonn of action. 


' 

(Sentence confirmed bit execution suspended. G.C.lf.O. Jl7, 22 Oe'\ 194)) 
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WAR W>ARTMENT 

A:my Service Forces· 
·rn the Office ot The Judge AdTocate General 

Washil:lgton, D.c. 

SPJGN 
CM 239448 

1 0 SE'P f94J 
UNITED STATES ) .ARMY ilR FORCE.S GULF COAST 

) TRllNING CENTER 
v. ) 

) Trial by' G.C.K., convened at 
Secord Lieutenant HENRY o. ) San Angelo., Texas, 9 August . 
PRUSSMAN (0-671174), Air ) 1943. Dismissal. 
Co?ps, 371st Base Head ) 
quarters and Air Base ) 
Squadron. ) 

OPINION of the BOARD OF REVIEW 

CRESSON, LIPSOOMB and SLEEPER, Judge Advocates 


1. 'l'he record of trial in the case of the officer named above 
has been exam:Lned by the Board or Review am the Board subm1ts this, . 
its opinion, to The Judge Advocate Ga.neral. · . 

2. '.llle accused was tried upon the follow:1.:Dg Charge and Specifi-, 
· cations: · 

CHARGE& Violation of the 93rd Article of War. 

Specification l: In that Secord Lieutenant. Hen17 o. 
Piussman, Air Corps, did, at San ~elo Arrq 
Air Field, San ~elo, Texas, on or about 
.3 J~ 1943, with intent to detraud, !al.a~ 
sign a certain charge sales ticket known as 
a "mess cb:1.t" in the followii:g wards and figures, 
to wit: 

• 
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"GUEST CHECK 

Table No. No. Persons Check No. Server No. 
l 9788 11' 

7-3-43 
Lunch .so 
Cream .05 

Lt. Murphy 

by .forging the name of "Lieutenant Murphy" thereto, 
which said mess chit was a writing of a private 
nature which might operate to the pl'ejudice of 
another. 

And three additional Specifications, identical in 
form 'With Specification l, alleging, in substance, 
that accused, at the same pl.ace ani on 6 July 1943: 

Specification 2: Forged signature of Lt. Ryon to mess 
chit No. 5748 for "Tost Milk Juice", total amount 
,l.35. 

Specification 3: Forged signature of Lt. Murphy to mess 
chit No. 0151 for "Lunch" in amount of $.50. 

Specification 4: Forged signature of Lt. Wood to mess 
chit No. 20407 for "5 Cigars" in anount of $.25. 

He pleaded not guilty to and was· .:foun:l. guilty of the Charge and all 
Sped.ti.cations. He was sentenced to be dismissed the service. The 
reviewing authority approved the sentmce and forwarded the record o:t 
trial for action un:ier Article of War 48. 

J. The evidence for the prosecution shows that at the time of the 
trial, and continuously prl.or thereto :trom an earlier date than that of 
the first alleged offense, the Officers• Mess and the Officers• Club 
at the accused's station ware operated as a single unit by the same 
management, both bai.ng "officially termed Officers Mess"; Captain 
Percy R. Perry was the officer in charge; Mrs. Kathleen Isaacs was 
cashier; and Will Earl, a bartender. Officers patronizing either mess 
or club were permitted to sign sales tickets, known as "chits", for 
their purchases, am these chi.ts constituted vouchers, on the basis 

• 
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. of llhich the officers signing them were subsequently billed for their 

purchases. As expressed in Ccptai.n Perry's testimony., "They represent 

money and are the same as money" (R. l, 2., 4, .5) •. 


Tu.ring the lunch hour., on 6 July 1943, 'While Mrst Isaacs was 
, on duty as cashier in _the mess hall, charged anong other ,..-esponsibilities., 

, · with making sure all mess chits nre properly signed - lobking out "for 
arcyr forged tickets or any irregularity along that line" - she saw _the 
accused sign "Lt. Murphy" on the chit for his fifty-cent ).unch. ,•I knew 
both Lieutenants Murphy"., she testified., 11am he was no't ~ne of them. I 
sent for Captain Perry". She watched too accused leave the mess and enter 
the 'club; when Captain Perry arrived., a few minutes later., he accompanied 
Mrs. Isaacs to the club where they found the accused standing at the 
cashier's window, preparatory to leaving. When he had departed., Mrs. 
Isaacs went to the bar., which Will Earl was tending., and inspected all 
tickets signed that dq., withdrawing one evidencing too purchase of 
five nickel cigars., signed "Lt. Wood". She knew Lieutenant Wood., as 
well as his signature., and the signature on the chit was not his. Will 
Earl., who did not then know the accused's naioo., remembered the sale., 
which was the "biggest sale" he had made that day, -and identified the 
accused as the officer who had purchased the cigars and signed the chit 
(R. S-lBJ Exs. 1.,2). 

It was stipulated that First IJ.eutenant George s. Murphy., Jr., 
did not sign the :f:l.!ty-!ive cent lunch chit dated 3 July 1943., which 
purports to be signed by 11Lt. Murphy"., nor the ruty cent lunch .chit 
dated 6 July 1943., similarly signed in Mrs. Isaacs' presence. The only 
other Lieutenant Murphy stationed at the San Angelo Army Air Field was 
Seco:rxl Lieutenant Randolph R. MUIJ)cy., who testified that he did not 
sign either of these chits.' Both I.i.eutenants Murphy's signatures 
were introduced in corroboration of this direct evidence (R. 2-4., 27., 
Exs. 3-6). 

Second IJ.eutena.nt W. c. Ryon testified that he did not sign 
the mess chit for a thirty-f:l.ve cent purchase of "Tost Milk" and "Juice" 
dated 6 July 1943., bearing the signature "Lt. Ryon". On the. same date 
Lieutenant Ryon did sign nw. c. Ryon BOQ11 to another mess chit mich 
was introduced in evidence., f'br ·a twenty-five cent purchase 0£ cereal 
and grapefruit (R. 2., 3, 3?; Ex.?). 

Second Lieutenant Wayne G. Wood testified that he had not 
signed the twenty-five cent chit tor five cigars dated 6 July 1943., on 
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. which Will Earl had testified the accused had written "Lt. Wood" when 
ha purchased the cigars. Incidentally, Lieutenant Wood was absent .from 
the post on leave on 6 July 1943 (R. 10, 12, 17, 37; Ex. 2). 

Lieutenants Murph;y, fo/on and Wood had none or them authorized 
the accused to sign their names to the chits in question or to a:ny other 

.written instrument (R. 28-30). 

E. N. Martin, Questioned Documents Examiner .for the Texas 
Department or Public Safety at Camp Mabry, Texas, whose experience in 
identifying handwriting is ample to qualify him as an ooq:,ert, testified 
that the signatures to the chits ciescri.bed in the Specifications appear 
to be in the handwriting of the same person 'Who had written various 
other duly established specimens of the accused's handwriting 'Which, 
for the purpose o.f comparison, were introduced in evidence (R. 38-45). 

4. Although the accused, in a:n effort to exclude the signed state
ment 'Which he had made to Captain Owen D. Barker, the investigating 
officer, testified - in rebuttal only - that Captain Barker told him 
both before and after he made the statement., that b;y ma.king a statement 
ha would get ~s only chance .for clemency and his only chance to escape 
a general court, Captain Barker testified that the statement Wll,S 

voluntazy and made on1y after due and proper warning. The statement, 
admitted in evidence, recites: 

"During the past several·days I have been 
deeply wolTied and pr.Lor to m:r conference toda;r 
1lith Capt. Owen D. Barker I had been trying to 
summon the courag~ and find the means of going .• 
to see Col. Palmer and of making a clean breast 
of the matter. I have been shown a mess chit 
dated 7-6-43 in the amount of 50 cents for lunch, 
numbered 0151. I signed this mess chit 1Lt. 
Murphy' arxi handed it to the young lady at the 
desk by the west door of the north wing of the 
mess hall around 1-o'clock p.m. and walked over 
to· the Officers Club where I signed 'Lt. Wood' 
on a check of the same d~te numbered 20407 tor 
5 cigars, 25 cents. Capt. Perry followed me 
over and asked me about the matter and went with 
me to see Lt. Col. Carr. I was so taken aback 
that I did not knmr what to do. I regret that 
I was not frank with Col. Carr. I had been signing . 
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the names of other officers to mess chits oc
casionally for a period of about three months, 
including Lt. Murpey, Ross, R;yon, and Wood. 
It is hard to explain how I started ching this 
and I kn01r any explanation I might make would 
not appear adequate, nor do I want to appear· 
to tr:r to excuse my conduct. I have never be
fore been guilty of such a weakness and I am 
positive that I have learned my lesson to the 
extent that it will. never happen again wh&tever 
may the consequence of -.hat I have done. I have 
worked ha.rd at the job of tr,ring to do my job in 
the army and hope it is possible that., whatever 
punishment may be given me, I may be allowed to 
continue to use what I have learned in the capacity 
I have been trained for. I would like an opportunity, 
to see Col. Palmer so that I may personally present 
my apology to him and to the other Officers involved. 
I do not feel I am in a position to ask for clemency 
but I ch hope and pray that whatever punishment may 
be given, I may be allowed to continue in my work 
which is the greatest interest I have in life. 

"I understand that I did not have to make this 
statement and that it may be considered b:, Higher 
author.I.ty in determining what my punishment ~ould 
be and that if I am required to stand trial the 
statement· may be read in evidence against me at the. 
trial. I have read over this statE111ent after dictating 
it and it is nry_ Ollll free and voluntar:r statement made 
by me without being infl.uenced by anything said to me 
by the officer who interviewed me or by any one else" 
(R. 45-50; Ex. l3). · . 

5. The defense did not introduce arq evi.dan.ce and the accused, after 
being advised of his rights, elected to remain silent as to the general 
issue (R. 50). 

6. Each of the .tour Specifications alleges the forgery of an 
offi.cer•s name on a 'Writing of a private nature 'Which might operate 
to the prejudice ot another, in violation of Article o! War 93. 

"Forgery is the_ false and fraudulent making 
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or altering of an instrument which would,; 1.t . 
genuine, apparently impose a legal liability on 
another or change his legal liability to his pre
judice. 

* * * 
"The w;i.ting J11WJt be !alse-ciust purport to 

be what it is not. 

* * * 
"To constitute a forgery the instrument 111\lSt 

on its face appear to be enforceable at law, for 
example, a check or note; or one which might operate 
to the prejudice of another, !or example, a re
ceipt.*** the !raudulent making of a signature · 
on a check is forgery even if there be no resemblance 
to the genuine signature, and the name is misspelled. 

* * * 
"The false lfrlting must be made or altered 

ld.th intent to de!raud or injure another" (M.C .Y., 
1928, par. 149.'1, PP• 175-176). . 

The proof required f'or a conviction of' forgery is: 

"(a) That a certain writing was falsely made or 
altered as alleged; (b) that such writing was of a 
nature llhich would, if' genuine, apparently impose a 
legal.li.ability on another, or change his legal lia
bility to his prejudice; (c) that it was the ac
cused who so falsely made or altered such paper; and 
(d) the !acts and circumstances of the case indicating 
the intent of the accused thereby to de.fraud or pre
judice the right of another person. 

"The instrument itself should be·produced, 1.t 
avail.able. The !alsity of a written instrument may be 
proved by cal.ling as a 1'itness the person whose signa
ture was !orged, and showing that he had not signed 
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the document himsel£, and that he had not authorized 
the accused to do so !or him" (ibid). 

In the instant. case, all of the elements of the offeJ1Se, as described 
1n the Uanual, are alleged in each of the four Specifications, and con
clusiyel.y establishea by the proof, in the exact manner which the Manual 
prescribes. . 

7. War Department records show the accused to be 23 years of age. 
He enltsted at Camp Edwards, Massachusetts, 16 January 1943, for three 
years, extended to duration of the war, plus six months, having had 
serrlce be.fore that in the National Guard of Massachusetts from 8 
February 19.37 to 16 January 194].. He·was an aviation cadet from 16 
July 1942 to 27 January 1943, and was commissioned a second lieutenant, 

· Air Corps, 28 January 1943. 

8. The court was le gal.l.y constituted. No errors injuriously 
affect~ the substantial right~ of _the accused were committed during 
the trial. In the opinion of the Board of Review the record or trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation thereof. Dismissal is authorized upon con
viction of a violation or· Article of War 93. ~ . 

Judge Advocate.· 
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SPJGN 
CM 239,448 

1st Ind. 

W"ar Department, J.A.G.o., \ 4 SEP i943 - To the Secretary. of War • 

.l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Henry G. Pressman (0-67ll?4), Air Corps, 371st Base 
Headquarters and Air Base Squadron. 

2. . I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation thereof. I recommend that the 
sentence ot dismissal be coniinned a.ni carried into execution. 

3. Inclosed are a draft of a letter for your signature, tr¥1s
mitting the record to the President for his action, and a fom o:r . 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

n,.-... 

Myron c. Cramer, 

Major General, 


The Judge Advocate General • 


.3 	 Incls. 
In.cl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig.Sec. of War. 

Incl 3 '."" Form of Executive 


action. 


(Sentence confirmed but execution suspended. G.C.M.O. 320, 23 Oct.1943) 

- 8 -. 



'iIAH. DEPARTIWr 

Army Service Forces 


In the Office of The Judge Advocate General' 

Washington, D.c. · (1?7) 

·,;l 9· SEP 1943 . 
..."--·· 

SPJGH 

CM.2,39449 


)UNITED STATES 	 ARMY AIR FCRCES GUIF COAST 
) TRAINING CENTER 

v. 	 ) 
). Trial by' G~C.M• ., convened 


Major Maurice 14. Condon, · ) at Randolph Field, Texas.,

(Q-901JJ9), Air Corps. ) 9 August 194.3. Dismissal 


. ·) a~d forfeiture or $150 • 

--~----
OPINION of the BOARD· ClF REVIE\V 

HILL., DRIVER and LOTTER.HOO, Judge Advocates ----·-- 
1. The Board of Review has examined the record of trial in the 

case of the officer named above and submits this., its opinion, to The 

Judge Advocate General. . . 


2. The accused.was tried upon the following Charge and Specifi 
oationa / · · 


.CHARGE a Violation of the 96th Article· of war. 

" . 


.· ;. Specificationa In that Major Maurice M. Condon., Air Corps., .· 
,. . 	 was., enroute between Dallas, Texas, and San Antonio, ·· 


Texas, on or about 2).Ju]Jr 1943., drunk and disorderly 

in uniform in a public place., to wit;.a railroad car 

of the Missouri., Kansas and Texas Railroad and the 

llissouri., Kansas and Texas Railroad Depot., San Antonio, 

·Texas. 

. He .pleaded· guil -cy- to and was ! wni guilty .of the Chal'ge . and. Specifica... . 
tion. He was sentenced to be dismissed the service arid to forfeit 
one hundred fifty dollars of his ~- The reviewing authority approved 
the· sentence and·· forwarded the record of trial for action under the 

· 48th .Article of War. 

· · ). · Th~ .evidence for thefrosecution is 1rubstantial.]Jr as ·follows& 
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. On 23 July 1943, Privates William Burkowski and Robert L. 
Ethridge were on duty as military police train riders on a train of 
the :Missouri, Kansas and Texas Railroad 'Which.left Dallas about 
11:40 a.m. and arrived at San Antonio about 7:40 p.m. On several 
occasions between 5:35 p.m. and 7:40 p.m. they observed accused in 
the smoking compartment of a chair car of the train•. When first ob
served, accused had a quart bottle of whiskey and was conversing and· 
drinking with four or five enlisted men. He had had a 1 ittle too 
much to drink; he could stand, but his speech was incoherent. 
Burkowski ordered the enlisted men out of the com~tment· and told ac
cused to lie down. When Bthridge saw accused, some enlisted men were 
putting towels on his head, and he was in no shape to take care of him
self. Accused told several civilians that they could not use the 
toilet ·and to "eet the God-damn hell out of there", but they knew that 
he had been drinking and overlooked his remarks. Accused did not say 
much; he was too drunk to talk. He did call Ethridge a son-of-a-bitch 
once or twice, but tttalked very nice" to him when the latter asked if 
he could.be of help. Part of the time, accused was asleep on the. bench 
or on the floor of the compartment. The enlisted men were 11pretty full" 
but were not disorderly or drunk enough to be arrested. After the· 
train reached San Antonio, Burkowski reported the matter (R. 7-18). 

When Sergeant John J. Fitzmartin (a w.i.tness for the prosecu
tion and for the court) and Captain S. J. · Haloukis, Provost Marshal at 
San Antonio, appeared on the scene about ten minutes later, there was 
no crowd, all the passengers had left the train, end accused, in uni
form, was reclining on the divan in the smoking canpartment of the car. 
He was drunk and had to be assisted from the train, through aside·gate 
at the end of the station and into a patrol wagon. According to the 
driver of ·the patrol wagon, accused called him a "god damned G.I." and . 
said 11 I 111 get even with you"•. Sergeant Fitzmartin, however, did not 
recall·that accused had used any profane language, but he did keep 
talking, and did not seem to "make any sense" (R. 19-23, 27-JO; Ex. 2). 

Accused was then taken to the station hospital at Randolph 
Field, where he was examined by First Lieutenant w. B. Boone, Medical 
C?rps, who found that accused was "mild'.cy drunk:11 • His clothing was in 
disorder, he could not ·stand at first without wavering or without 
assistance, he was ataxic, mildly incoordinate, and showed-a "staggering" 
or difficulty of speech~ A blood test showed 2.5 milligrams of alcohol 
per hundred cubic centimeters of blood, which according to the usual 
interpretation, would indicate that accused was "between the range of . 
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mildly.drunk and drunk and disorderly"•· Lieutenant Boone gave accused 
a sedative and sent him home.to get a good night's rest·(R. 5-6, 19).

' .. : ·: : ' . . . . 

4. For the defense, the accused testified that.he had been.at 
Fort Worth on a cross-country flight and had intended to fly back, but 
on receipt of a wire from his pilot, had arranged to take the train 
from Fort Worth to San Antonio. He had a seat in the train but.gave it 
up to an older woman, and then, as·the train was full.,.he went back. 
to the smoking compartment and remained there all the.way to San 
Antonio. Accused had been out .the night before and had a hangover. He 
was not drunk, but he had not felt "so good" and had not eaten any 
breakfast or a~r lunch. In the smoking compartment, he had a conversa
tion with a civilian salesman., and.as accused was feeling "pretty rocky" 
and had a bottle of 'Whiskey in his suitcase, he asked the s~lesrnan to 
.have a drink and they sat there for some time, talking and drinking 
whiskey. It was very hot, and.accused must have fallen asleep, because 
he remembered nothing from that time until he was awakened by the 
Provost J.Larshal at San Antonio. As far as he remembered., he did not 
offer a drink to any enlisted men. He was all right and able to CBXry 
out his duties the next morr.ing (R. 24-25). 

Uajor William R. Heath, Assistant Commandant of the Student 
Officers Detachment at R~ndolph Field, testified that accused was able 
to carry out his duties tjhe next morning,wit.liout any difficu~ty (R. 26-27). 

5. 'l'he pleas of guilty and the evidence show that accused ~as· 

drunk c1nd disorderly in uniform at the time and place and under the cir 

cumstances alleged• 


... 
6. All of·the members of the court signed a recommendation of 


clemency, stated that'the experience and ability of accused would be of 

definite value to the lrnry, ~nd recommended that that portion of ·the 

sentence adjudging dismissal be suspended • 


. 7. · Th~ ac.cused is .39 years of age. The records of the Office of 
The Adjutant General .show his service. as follows: Cadet, trnited States 
¥i,litary Acadenw, 1 July 1921 to 12 June 1926; appointed second lieutenant, 
Field.Artillery, Regular Army, 12 June 1926; resignation accepted ef
f-ective 19 September 19.30; appointed temporary captain, Army of the. 
United States, 20 March 1942; active duty, 9 April 1942; appointed major,
5 Octobe;r 1942. 
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e . .The court was legally ·constituted. No ~rrors injuriously 
· arrecting the substantial rights or the accused were cOll!!d.tted during 

the trial. The Board of Review is or the opinion that the record or 
trial is legally sufficient to support the findings or guilty ·and the· 
sentence, and to warrant con!ihnation of' the sentence.· Dil!llllissal is. 
authorized Uj?O!l conviction or a_violaUon t>f the 96th Article or war. 

_____(_s_i,...ck_)______,Juc,;ge Advocate:·. 

-~·~~_,,.-.....Af/.·_u._l.;...t__·a......,;,f-·_-..;.;._·._···---~_Judge 'Advocate 
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1st Ind. 
I

War Department, J.A.G.o.,. . - To the Secretary of War. 
. 1,3~~3 . 

: l. Herewith transmitted for the action of the President are the 
record. of trial and the opinion of the Board of Review in the case of 
Major Maurice M. Condon (0-901339), Air Corps. 

2~ I concur in the opinion of the Board of Review that the 
record of.trial is legally sufficient to support the findings of guilty 
and the sentence, and to warrant confirmation of the sentenoe. Accused 
was drunk and disorq.erly in uniform on a passenger train. All members 
of the court signed a statement that the experience and ability of ac
cused would be of definite-value to the Arrrry,and reco:mmended that that 
portion of the sentence adjudging dismissal be suspended~ I recommend 
that the sentence to dismissal and forfeiture of Sl50 of pay be con
firmed~ but in view of all the circumstances that the dismissa.J,. be re-. 
mitted, and that the sentence as thus modified be carried into execu
tion. 

3. Inclo~ed herewith are the draft of a letter for your signa
ture, transmitting the record of trial to the President for his action, 
and a form of Executive action carrying into effect the recommendation 
made _abov:e. 

~ ...____._____ 

Myron C. Cramer, 
Major General, : 

The Judge Advocate General. 
3 Incls. 

Incl.1- Record of trial. 

!ncl.2- Drft., ltr. for sig. 


of Sec. of War. 

Incl.3~ Fom of action. 


{Sentence confi:rmed but dismissal remitted. G.C.M.O. 312, 15 Oct 1943) 
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WAR DEPARTMENT (183)
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN 
CM 239481 

,. 8 OCT 1943 

UNITED STATBS ) SOUTHERN CALIFORNIA SECTOR · 
) WESTEHN DEFENSE COWDJID 

. v. ) 

Captain HEP.BERT R. WICKHAM 
) 
) 

Trial by G.C.M., convened at 
Pasadena., California, l4 · 

(0-264034), 174th Infantry. ) August 1943. Dismissal. 

OPINION of the BOARD OF REVIEVi 

UPSCOMB, GOLIDJ' and SLEEPER., Judge Advocat,es 


l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion., to The Judge Advocate General. 

2. The accused \tas tried upon the follmdng Charge and, Specifi 
. I . 

1cation: · •• 

CHARGE: Violation of the 95th Article of War. 

SpecifiC?ation: In that Captain Herpert F. Wickham, 

174th Infantry., did1 at Recreation-center., Santa 

Monica., Calirornia., on or about l3 ,!uly., 1943, 

wro~fully strike and kick Private Clifton L. 

Vaughn, Company E., 174th Infantry., on his head 

and body, 'With his fists and feet. 


The accused pleaded not guilty to and was found guilty or both the 
Charge and the Specification thereunder. He was sentenced to be dis
missed the service. The reviewing authority approved the sentence 

, 
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and forwarded the record of trial fpr action under Article· of War 48. 

_ 3. The evidence for the prosecution -shows that on the night of 
13 July 1943., Private Clifton L. Vaughn., Company E, 174th Infantry, · 
the victim of the alleged attack, was arrested for being absent with
out leave from his organization and returned after midnight to the 
area of his company. There, Staff Sergeant Harold E. Carlson, Company 
E, 174th Infantry, attempted to force Private Vaughn to go to his own 
tent and upon his refusal to go, a struggle followed. During this 
struggle, and while Private Vaughn and Sergeant Carlson were wrestling 
together on the ground, the accused came upon the scene and directed 
Sergeant Carlson to release Vaughn. When Vaughn rose to his feet, 
the accused asl<B d.,. "What's the matter., Vaughn?"., and when Vaughn. 
made no reply the accused struck him in the face. Thereupon Vaughn 
grappled with the accused and threw him to the ground., and was "half
way on top of" him when the two vrere pulled apart. At about this 
stage in the struggle., Vaughn told the accused "I wouldn't· give in 
to you., you son of a bitch". After they had regained their feet, 
accused is quoted as saying "Nobody is going to call me a yellow 
bastard" _and "I wouldn't take son of a bitch from anyone" (R. 10., 21). 
The accused then struck Vaughn again., causing him to fall to the ground. 
He then kicked Vaughn three or four times., striking him on the body.,. 
head and chest. While kicking Vaughn., the accused asserted 11I ld.11 
kill you or make a soldier out of you" (R. 17). The accused was also 
quoted as having said "This man thinks he_' s tough. He needs toughening 
up" (R. 26). At this point Sergeant Carlson stepped between the ac
cused and.Vaughn saying, "That's enough", and prevented the accused 
from a.gain striking him. Vaughn., who had become unconscious, was then 
carried to the dispensary. His face was cut and bruised and an exami.na..; 
tion revealed that he had a fractured nose. As a result of his injuries., 
he was hospitalized for ten days. The ac_cused' s face was also bloody 
and his eyes were blackened. At _the time in question., the ac_cused ap
peared to be sober. Vaughn, on the other hand, appeared to be under 
the influence of intoxicating liquor although he was not drunk and was 
ai.;le to offer rather stubborn resistance both to S~geant Carlson and 
to the accused. It was also shown that Vaughn had not been a good 
sol.riier and that at times he had been surly and disobedient (R. 5-10, 
10-24, 25-28, 28-.36., 36-3?). 

4. The_ oocused testified in his own behalf' that shortly after mid".'" 
night on 13 July 1943, he was aroused by the charge of quarters and toid 
that •two A.WOL's" had been returned to camp. He <:firected that the men 
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be brought to him in the orderly room. .When the men were not _promptly 

brought in, he went to investigate and found two meri struggling on 

the ground in the company street. As he bent over to recognize the 

men, Vaughn lashed out with his feet and kicked the accused in the 

stomach and ribs. The accused then ordered Sergeant Carlson, who was 

struggling with Vaughn, to release him and the accused assisted Vaughn 

to his feet. The accused then as!(S d Vaughn "why he couldn't straighten 

out. and act like a goo_d soldier". He then directed Vaughn to go imme

diately to his quarters. Vaughn replied that he didn't have to go to 

his quarters and that he felt that the accused couldn't make him. There

upon the accused struck Vaughn in the face with his fist. Vaughn imme

diately grasped the accused around the neck in a manner to shut off his 

breathing end threw him to the ground. The accused's face struck the· 

ground and a small gash was -cut over his eyes. His .nose was injured 

and began to bleed. The accused and Vaughn rolled over several_ times 

and worked their way between two tents where it was very dark. The 

accused finally .freed himself from Vaughn's grasp on his throat and . 

rolled him over. The accused then took .him by the hair of the head· 

and shoved his face into the ground two or three times rather hard. The 


· accuseci then got. up with ·nobody pulling him up arxi again ordered Vaughn 
to his quarters. When he didn't get up the accused kicked him in the 
rear with the side of his foot. Then Sergeant Carlson and Private 
First Class Poillip D. Rosenberg, Medical Detachment, interceded and 
told the accused not to kick Vaughn any more. The accused testified 
that at this point he was Vel"'J" angry and he didn't rem.ember whether he 
kicked him again or not. The accused told Rosenberg to take care of 
Vaughn and walked awey to his quarters•. The accused testified that 
his o'W?l·clothes were bloody and his face was lmrting him "quite a bit" 
(R. 43-48). The accused testified .f'urther that prior to the occasion 
in question, he had been absent from his organization attending military 
school and that upon his return he found that many of the men in his 
organization were in the practi'ce of going absent without leave. · The · 
day before his dttticu1ty 'With Vaughn, the accused had called his company. 
together and warned them that he intended to take drastic measures by re
stricting the entire company for the weekend in order to put a stop to 
the extensive practice of some of the men in going out wi. thout leave. He 
asserted that· he did about everything he knew and that the absence without 
leave si. tuation in his company had "just about had me licked". He ·described 
Vaughn as one of the soldiers who had repeatedly gone absent 1d. thout leave 
(R. 44-:45) • · °" \ . · 

.On cross-examination he testified that Vaughn did not strike him 

before he had struck Vaighn and that he did not remember Vaighn ~lling 

him a 11 son of a bitch" (R. 46). 


\ 
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Major Perry R. Little, Executive Officer., First Battalion, 140th 
Infantry., testified that he had knmm the accused for about 22 years and 
that he knew that the accused had an e.xcel'lent reputation in civilian life 
and he thought he would be classified as an excellent officer in the Army. 
The accused had been in the same regiment with him but never under his 
direct command (R. 40). 

Lieutenant Colonel Wesley B. Post., Second Battalion., 174th Infantry, 
testified that as the accused's commanding officer., he would classify the 
accused as an excellent officer and would be pleased to have him again in 
his organization. He explained that the accused had recently returned from 
a course of instruction at the General Staff School, Fort I.eaverwort:h, Kansas (R. 41). 

5. T}:le Specification alleg·es that the accused did., on or about 13 
July 1943., ''wrongfully strike and ld.ck Private Clifton L. Vaughn * * * on his 
head and body., with his fists and feet". The evidence as presented by the 
prosecution estahlishes beyond a reasonable doubt that the accused wrongfully 
and without legal justification struck Private Vaughn both with his., the 
accused's, hands and feet, and justifies both the findings of guilty of the. 
Specification and of the Charge. The conduct of the accused in striking · 
and kicking an enlisted man under .his command is clearly conduct unbecoming 
an officer and a gentleman in violation of Article of War 95. · 

6. The records of the office of The Adjutant General show that the 
accused is approximately 36 years of age, and that he served as an enlisted 
man "With the Missouri National Guard from 28 October 1921 until he was com
missioned a second lieutenant in that organization on 1 June 1929. He was 
therea.fter promoted to a first lieutenant on 4 April 1934., promoted and 
federally recognized as a captain., Infantry, Missouri National Guard on 
l July 1940, entered upon extended active duty on 2.3 December 1940. 

? • The court was legally constituted. No errors injuriously 
affecting the substantial rights o.f the accused were committed during the 
trial. In the opinion o.f the Board of Review., the rec?rd of trial is 
legally sufficient to support ·the findings of guilty and the sentence., 
and to warrant confinnation thereof. A sentence of dismissal .is mandatory 
upon conviction of a violation of Article of War 95. 

~C.~udge Advocate. 

~<a, Judge Advocate. 

~AC:, Judga Advocate, 
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lst Ind. 

War Department, J .A.G.O., l 6 OCT 1943 - To tm Secretary of War. 

l. Herewith transmitted fo:r· tm action of the President are 

the record of trial and the opinion of the Board of Review in the 

case _of Captain He~ert R. Wickham (0-264034), 174th Infant~. 


·2. I ooncu·r in the opinion of the Board of Review that the 

record of trial is legally sufficient to support the findings and 

sentence and to warrant confirmation thereof. I recommend that the 

sentence of dismissal be con!inned but suspended during the pleasure 

of tm Prem.dent. · · 


J. Consideration has been given to the attached letters from• 

Honorable Bennett Champ C:Ja rk, United States Senate; Honorable 

Orville Zimmeman; Major Roger A. Pfaff; :r.!r.- James A. Finch., Mr. 

R. P. Smith, Mr. w. P. Parker, and Charles G. Wilson, all of whom 

urge clemency in behalf of the accused. 


4. Inclosed are a draft ·or a letter for your signature, trans

mitting the ;reco~d to the President for his action, and a form of 

Ex.ecutive action designed to cury into. effect the foregoing recom

mendation, should such acti.on meet with appro-yal. 


~c_-~. Q 

:Myron C. Craroor, 

.Maj or. General, 


The Judge Advocate General. 


10 	Imls. 
Incl l - Record of trial.· 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 

Incl 3 - Fonn of action 

Incl 4 - ltr. rr. Hon. Clark 

Incl 5 - Ltr. fr. Hon. Zimmerman 

Incl 6 - Ltr. fr. Major Pfaff 

Incl 7 - Ltr. fr. Mr. J. A. Finch 

Incl 8 - Ltr. fr. Mr. R. P. Smith 

Incl 9 - Ltr. rr.· .Mr. w. P. Parker 

Incl 10- Ltr. fr. Mr. 6. G. Wilson 


(Sentence confirmed wt execution suspended. G.C.M.O. 360, 12 Nov 1943) 
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WAR DEPARTMENT 
.Arnry Service Forces 

In the Office of The Judge Advocate General 
Washington., D. C • (189) 

. SPJGN 
CM 239502 

l 	3 SEI> 1943 
UNITED STATES 	 ) 104TH INFANTRY DIVISION 

) 
v. 	 ) Trial by G.C.M., convened at 

) Camp Adair., Oregon, Z7 July
Second Lieutenant ROBERT ) 1943. Dismissal. and total 
E. HERRING (0-1299237)., ) forfeitures. 

414th Inf'antr;r. ) 


OPINION of tlie BOARD OF REVIE\i · 
CRESSON., LIPSCOMB and SLEEPIB, Judge Advocates 

1. The Board of Review has examined the record of trial in the 

case of the officer above named and submits this., its opinion., to 

The Judge Advocate General. 


2. The accused was tried upon the following Charges and 

Specifications: 


CHARGE I: Violation of the 	61st Article of 1/iar. 

Specification: In that, Second Lieutenant.Robert E. Herring, 
Four Hundred and Fourteenth Infantry., did., without proper 
leave, absent himself from his command in the regimental 
maneuver area near Lewisville School at Camp Adair, 
Oregon, from about 1845 June 6, 1943 to about 00.30 
June 7,194.3. 

CHARGE ll: 	Violation of the 94th Article of War. 

(Disapproved by reviewi'ng authority). 


Specifi:cation: (Disapproved by reviewing authority). 

CHARGE ma Violation or the 95th Article of War. 

Specification ls (Finding of not guilty). 

Spe·cification 2: In that Second Lieutenant Robert E. Herring, 
· 	 Four Hundred and Fourteenth Infantry, did, at Camp Adair., 

Ore1on, on or about June 10, 1943., with intent to deceive_ 
Major Robert R. Clark II, Commanding First Battalion, Four 
Hundred and Fourteenth Infantr;r, make a false of.ficial 
report, as .follows: 
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-
acoMPANY *])ti 414TH mFANTRY 
Camp Adair., Oregon 

TO WfiOM IT 1.iAY CONCEEN: 

At 1700., June 7;· 1943., Lts Hetti.J;lg., Doerr and 
Isaacs started on a reconnaissance to the·AA and 

.March Outpost positions of the 1st and 2d. Platoons 
of Co. D. This protection was furnbhed for the 
Regiment and was the responsibility of the Company 
Commander to see that every gun was in position. 
1730. Arrived and inspeeted outpost gun at vicinity 
of Lewisville School BM Z'/8. 

· 1800. Arrived and inspected .,gun position at vicinity
of BM 300·. . . 

1845. Airlved and inspected gun position at McTimmons 

and County RD. 

1915. Arrived and inspected gun position at vicinity 

of McT:immons School. . 

1945•. Left for Lt. DoeIT 1s gun position and only found 

2 positions and the other two were not tom1d. 
2245. Started back to bivouac area and returned at 2345 
a..1d reported to Major Clark at 2400~ 

/s/ 	T. w. Isaacs 
/t/ 	T. W. ISAACS., 

2d Lt • ., 414th In!' 

/s/ Robert E. Herring 
/t/ ROBERT E. HEF.RING., 

2d Lt• ., 414th In£.,• 
'Which report 'When made to safd Major Robert R. Clark II 
was known by said Second Lieutenant Robert E. Herring to be 

. ~true in that said Second Lieutenant Robert E. Herring · 
had absented himself from his command during all or a part 
of the period covered by said official report. 

The accused pleaded not guilty to all Charges and Specifications. He·was 
·round not guilty of Specification 1., Charge III., guilty of the remaining 
Specifications., except the words and numbers •numbered respectively 
W-20205721 and W-20251657•., in the Specification., Charge II., .and of all 
three Charges•. He was sentenced to be dismissed the service and to forfeit 
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all pay and aiJ.owances due or to become due. The reviewing aut11ority 
disapproved the findings of guilty of the Specification, Charge II, and of 
Charge II, approved only so Ii1uch of the findings of guilty of the Specific
ation, Charge I, and of Charge I as involves a finding of guilty of absence 
without leave from about 1845 o1clock, 6 June 1943, to about 2100 o 1clock, 
6 June 1943, approved the sentence, and forwarded the record of trial for 
action under Article of War 48. 

3. The evidence for the prosecution shows that on the afternoon of 
. 6 	June 1943 the accused became the acting company command1r of Company ~ 
D, 414th .Infantry, which was in the .field near the Lewisville School on 
the Camp' A.dair Military Reservation when the preceding company commander 
went on leave. The town of Salem, Oregon, is approximately 28 miles 
from the Lewisville School, which was also 10 miles northwest of the 
headquarters or the 104th Division, and the town of Salem, Oregon, was 
26 miles from the headquarters :tn a northeasterly direction. The 
battalion com.antler, during the period the battalion was in the field, 
including Company D, had not given authority or permission to any of 
its members to visit Salem, Oregon, or to leave the maneuver area. At 
about 1630 o1clock on 6 June 1943, the accused, Second Lieutenant Travis 
w. Isaacs and Second Lieutenant Doerr, all of the same company, f'c!,iled 
to appear at the battalion critique of the problem just completed, 
al.though a notice was sent around to all the commissioned and noncom
missioned officers requiring their attendance. The battalion comnia.nder 
at 1800 o'clock and again at 2100 o'clock visited the quarters of Com
pany Din an unavailing effort to locate the three officers (R. 9-11, 
12-lJ, 17, 91-92)~ 

Private Alford H. Hanlon, Company nn•, 414th Infantry, was a ttjeep11 

driver for the company, who on 6 June 1943 had been assigned to drive 
the company coonnander, and sometime after 1500 o1clock, while driving 
the accused, they encountered anot>:ier company jeep in.which were riding 
Lieutenants Doerr and Isaacs, Sergeants Earl C. Axberg and Randall B. 
Rauk, and Private Di Tocco all of Company -n•. Ai'ter some rearrangement 
of seating in the two jeeps, the party started out to check gun positions 
with the three lieutenants in the first jeep, which was driven by Private 
Di -focco, and with the others following in the second jeep, which was 
driven by Private Hanlon. ·some two or three gun positions were checked· 
but, in searching for-the third or fourth, the party became lost on 
the country road and eventually emerged upon the paved highway a few 
miles from Salem, Oregon. Proceeding into the town at a high rate of 
speed, the leading jeep was stopped some three miles west o.r Salem about
1845 o 1clock by Captain Alexander G. Eagle, 104th Infantry Division 
Headquarters, who was driving in the same direction and to whom the , 
accused was unable to make an'explanation for the excessive speed. After 
procuring sandwiches and coffee at a drive-in stand located in the western 
outskirts of Salem, the party went to Lieutenant Doerr•s apartment a 
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short distance away. Lieutenant Doerr had expressed a feeling of 
illness and the entire party remained there some 30 to 45 minutes 
be!ore departing £or We return trip to the camp. On the way back the 
party again became lost but with the assistance of some local civilian 
travellers arrived sher-Uy before 2400 o'clock. The.accused reported · 
their return to the battalion commander and explained that the delay had 
been occasioned because they had lost their way and.the vehicles had been 
~.stuck", ldthout mentioning the visit to Lieutenant Doerr•s apartment 
(R. 21-22, 23-28, ~35, 35-39, ~70, 15). 

At that time the battalion commander was satisfied and did not then., 
or subsequently, ask the accused for a written report but a:- few days 
later Captain Elmer ·H. Bauer., Commander of Company •IJI'., who on ·6 June 1943 
had been on other duty., was ·requested by the battalion camnander to 
investigate and. report on the matter .to him. The purported statement., 
which is incorporated in Specification 2, Cparge· III., was delivered to 
the battalion commander by Captain Bauer about ll June 1943. The state
ment had been typed by the company clerk shortly ai'ter 6 June .1943" from 
a. written memorandum given him by the accused. However., the clerk did 
not see the accused sign it and refused to identify the statement offered 
as Exhibit •A• as the identical. one typed by him. Captain John L. 
Welbourn., S-1., First Battalion., 414th Infa.litry., .found the statement 
marked Exhibit•A•., upon his desk at Battalion Headquarters about 1030 
o1clock on the morning of 10 June 1943 which was a proper method for 
an officer to use in turning in a report, although ordinarily it would 
be handed. to the adjutant or personnel of.ficer. (R. 16, 18-20., Ex. •A•, 
57-59., 59-60) • · 

The evidence for the prosecution concerning the genuineness of 
accused's signature included the.testimony o.f an enlisted clerk in the 
personnel office o~ the 414th Regiment to the e.ffect that about 8 July 
1943 at the instruction of.his superior of.ficer., he took an of.ficer•s· 
pay voucher to the barracks of.the ~ccused, who signed it in his presence., 
that he returned the signed voucher to his superior, but that he was 
unable.to identi.fy it, Exhibit •B•, as the identical one signed by the 
accused, although there was •only one voucher made per month !or an 
officer.• The witness also testified that he at that time did not know 
the accused but that., when he arrived at the barracks, he asked for the 
accused, that an orderly took him to a bunk where a man was lying down 
whom he now recognized as the accused, and that the man on the bunk 
signed the pay voucher. .The clerk•s· superior officer testified that only 
one pay voucher per o.f!icer per month was drawn, that it was not possible 
for an.officer to be given more thari •one blank for signature", that 
there was no additional pay voucher .for the accused., for July, 1943; 
but that.he •didn't say Lieutenant Herring signed that docu:nent•.· ,The 
assistant finance o!!icer of' the division identified the War Department 
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signature card of the accused, Exhibit •c•, and testified that it had 
been received in due course of regular ~usiness shortly after accused 
reported to the division, that it was kept in the division finance 
office as part of its records, that the card, since its receipt, had 
been used as the basis for comparing the signature of the accused, 
that the signature of accused on the pay voucher (Ex. ~B1') when compared 
with the signature on the signature card would warrant payment of the 
voucher, but he had not seen the accused sign the signature card. A 
sergeant, who was chief clerk of the officers' section in the personnel 
division, identified the accused's 9 personnel information sheet•, which 
was marked Exhibit 11nu, and testified that all officers, when reporting 
to the division for the first time, filed it and that the accused's 
201 file showed no claim by the accused for non-pa~rr.:ent of pay vouchers. 
A handwriting expert identified photographic enlargements of accused's 
na.~e on Exhibits A and Bas being true reproductions which were marked 
Exhibits "X-An and nx-Bu, and testified that the signatures of Robert 
E. Herring appearing on Exhibits nAn, ~B" and ucn were all written by 
the same person. Over the objection of the defense that the accused's 
signature to none of them had been proved, the court admitted all of the 
exhibits into evidence (R. 40-43, 53-56, 43-46, 46-50-51-52-60-64). 

4. A motion for findings of not guilty to all Specifications and 
Charges having been overruled, the·evidence for the defense as presented 
b~' the testimony of Lieutenant Isaacs., shows that on the evening of 6 
June 1943 the actions of the accused were substantially the sa~e as 
shown by the evidence for the prosecution. However, prior to starting 
into the tovm of Salem., Lieutenant Doerr , had complained of a terrific 
headache and the party had become lost both before reaching the paved 
road leading into the town and again while attempting to return to ca.mp. 
The witness had not aacompa.nied the accused when he reported to the 
battalion commander that the party had ret1Jrned. A few nights later., 
Captain El:ner H. Bauer, Coramander of Company "Dn, told the witness and 
the accused nwell you and Lieutenant Herring will make a statement to me 
reporting where you were everJ hour when you left the Regimental 
Bivouac". The witness and the accused then contacted the battalion 
conunander who said that he did not want a statement at all. The witness 
adlnitted his signature to the statement involved, Exhibit "A"., but did 
not testify that the accused had signed it or to ru:ry other fact relative 
thereto except that he had been punished under Article of ,far 104 for it 
and the court sustained the objection of the defense to further questions 
concerning it for the reason that the answers to them might tend to 
incriminate the witness (R. 73-81). 

The evidence for the defense, elicited from ten of his fellow 
officers, including the regimental cha.plain, further shows that the ac
cused na.s of excellent character, had a fine reputation, was an efficient 
officer., and had a good reputation ·for truth and veracity. It was 
also shown that Lieutenant IJoerr beca.11e ill shortly after 6 June 1943 
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from an undefined ailment, wa.s taken to the hospital, and had not yet 

returned to duty, being confined to Barnes General Hospital on the date 

of the trial. 


The defense announced that the accused had been advised of his 
·rtghts and that he elected to remain silent (R. 81-92). 

5. The Specification, Charge I, alleges that the accused did, 
Uwithout 	proper leave, absent himself from his command0 w* **from 
aoout 1845 June 6, 1943 to about 0030 June 7, 1943°~ Only so much of 
the findings of guilty of the Specification of the Charge, and of the 
Charge, as involved a finding of guilty of absence without leave from 
about 1845 June 6, 1943 to about 2100 June 6, 1943 was approved. It is, 
therefore, necessary to determine whether the evidence was legally 
sufficient to support the findings of guilty thereof under applicable 
legal principles. 

The elements of this offense and the proof. required f.or conviction 

thereof are as follows: 


•***(a) That the accused absented himself from his 
command,***, station, or camp for a certain period, as 
alleged; and (b) that such absence was without authority 
from anyone competent to give him leave.• {;!..C.M., 1928, 

. par. 132). 

The evidence is uncontroverted that the battalion commander had 
not given permission or leave to the accused or to any other member 
of the battalion to visit Salem, Oregon, on 6 June 1943. The testimony 
of the battalion commander himself to this effect is clear and un
challenged. Equally as clear and unchallenged is the testimony of 
numerous witnesses to the effect that the accused at about 1845 o'clock 
on 6 June 1943, with other members of his party, had left the maneuver 
area, was upon the highway driving into the town of Salem, Oregon, where 
food was obtained and Lieutenant Doerr•s apartment visited for some 
forty minutes before undertaking the return trip to the camp. The time 
elapsing during these activities was from about 1845 o'clock to about 
2100 o'clock on-6 June 1943. Although the accused 1s departure from duty 
was possibly caused by Lieutenant Doerr I s headache, which developed within 
a short time thereafter into.a protracted illness requiring hospitaliza
tion, the evidence establishes beyond a reasonable doubt every element 
of.the approved findings of guilty. 

The·findings of guilty of the Specification, Charge I, and of Charge 
I~ as approved by the reviewing authority, are amply sustained by.the 
competent evidence introduced by the prosecution as well as by the evidence 
presented by the defense. 
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6. Specification 2, Charge III, alleges that the accused did, on or 
about 10 June 1943 with intent to deceive his superior officer, make a 
false official report, as set forth in thl:s Specification, and that this 
report was lmown by the accused to be untrue. 

~Notwithstanding the strenuous objection of the defense to the 
admission into evidence of the statement forming the foundation for the 
Specification, upon the contention that the genuineness of accused's 
signature had not been adequately established by competent evidence, it 
and the other exhibits relative to accused 1 s signature were properly 
admitted because the authenti'City of the signatures were competently and· 
satisfactorily established. However, the proof of the mere execution of 
the statement does not fulfill the requirements of the proof of the 
commission of the offense alleged. The offense charged is that.the ac

' 	cused., with intent to deceive lviajor Clark., did on or about 10 June 1943 
make a false official report to Major Clark; which the accused knew..to 
be untrue. To make a false official report encompasses not only the 
execution thereof but also its delivery because without delivery the 
full act is not conswruna.ted and., certainly, without delivery thereof no 
intent to deceive could arise. The only evidence offered by the pro
secution in an attempt to estab-lish the deliv:ery of the st:.~tement is 
the testimony of Captain Welbourn., S-1 of the battalion, that he found 
it on his de5k at the battalion headquarters about 10:30 o'clock on the 
morning of 10 June 1943 when he returned from the company orderly room. 
Capta:ui Welbourn., when asked whether it was the usual procedure for 
officers to hand in reports by placing them on his desk, ...replied: 

-Well the Battalion Headquarters isn•t an administrative 
headquarters. We don't get very many reports like that but 

·it would be proper for an officer to hand in a report in 
that manner. Its a no~ rule it should be handed to the 
Adjutant or personnel and shouldn't just be left there•. 

The record is void of any direct evidence upon how, by whom, or upon whose 
authority the statement was placed upon Captain Welbourn•s desk. 'l'wo men, 
the ,accused and Lieutenant Isaacs, had signed it. It had been prepared 
by them at the request of Captain Bauer and not Captain Welbourn. The 
battalion. cQmmander had told them that he did not want a statement and 
that it was, all: Captain Bauer I s idea. More reasc,nably then, it woU::.d have 
been deliv~red,;'' if at. all., to Captain Bauer and not left upon Captain 
Welbourn's desk. Furthermore, two men had signed it, as above stated, 
and it was shown to have been in their joint possession. The evidence 

,,-	 ;·;, .• ....•· ..•.:,.;._~. ,:)..., '_/ '.:::- i:?.{. :,, ·' : \ ..'.'", ·~:;, '·~.:.... .~ . 
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. does 'not shOlf ~ther it n.s placed on Captain Welboum•~· d,e1i: 157.~~ 
·	ot :them, b7 on-. pt tbeni -,itb the authorization and ccnsent.-ot the . ' 
other, or b7 S~~Ut ttlfJ'-1 lfit}i or .ydt,bout the &u.thoris&tiOD at the 
aoclJB8(1, ot. Lie11,ten.Q1;·· l:1:!$&011 or ot botn ot them, 411 ot the nidence. . 
ot the deliveJ7 ot· ~ .IJt&tement bf the accused, or by his authoritJ' .·, 
or consent,· is puralj c~tantial., 11\Ybere cit'cumstantial evidence . · 
is.relied upon a, proof Pl guilt, &11 the circumstances lllWlt bl 1rr. '· · . 
consistent with. lll1'·i-1aeJonabla eypotAHia ot the datendant•s ilmooenceta· 

. 	 (Dig. Ops, JJO, 1912-40, PN"• 454 cai)). The evidence,. theretcre, : . · , 
does not, beyond a resumable 'doubt, eet&blish the deliftl'T· ot' the '' ' : 
statement b; th• &eeli•e4 or. bf.· hi•· authorit.7 and, tau Hie 1n ~t , . 
HHntial, i~ ipso ~. taU• to ••tabl;i~:~t the intent to ~c.~TI · · 
txisted, whioA 1a eq~ tat&l to·t.ha ~~nd1ngs. · ' ·' . 

. . . . I I •I 	 .. ... 

. · 	.· 'Yet aaotblr num appear• traa the al.legations ot the Speo1t10.,;.. 
,· 	 ti,xi ·,rtq the tindin&• 'ot suilv t.hal'eof and ot Chari• m cannot be ·, . 

nata1 n-4 ,me Tie'nd 1n the li&h1i ot the mdenoe re'Ye&l.ed. b7 the :- · " ., 
i-ecord, 11,o ,tat.men\ ole&i'l.7 recites that the actiona·ot the aoouNd 
tberetin.•tf.~cl,took pl&oe en 7 June 1943. There·i•no aubstant1&l an.~ 

' ence ill• the reoord that tM aoouaed m that date diet not perform the • 

aot1 noited 1zl'the atatament. <n·the contrar;r, &l1 ot tha rridence _. 


- 1n the r,oord nlate, to the aotic:na .ot the aoCUNd on 6 t11me 1943 · · 

oanoem1Jl(I whioh the lt&temen\ ·011 it, ta.oe cioea not~ to d.e&l.·,,, ·. 

Oo1u1eq:unU,, the pz-oot doe, not rapport-the &lleptS;~'ot the Spe~ .' ·. 

ticaticm ~t1t.t1ff to the nraoiv ot the atataea,•a o~a, wtd.ala'.i\.. 

an all•s•d to be t&lu,. and l*rfOZ'O•· tM. atatemen'\ waa JIO'b.,~ ~;:: 

by the, f.OOUltd to be ~~ 01' mact. witll intent t,o .,c»oli~.. . ;.· . :. , · .i ·.•.. . 


' '-~ nl~no, t~ ,1.~~o~u~:·tbe~..:.~...not·i~~l!a~~ 
a r,a1cmabl.1 cloubt •~17•11Nnti&l':1leliiot ,.~ ti. .off-... a11epcl bi , · . ·. 
Speo1.t1oaucia 2, Chirp' m.: can1tquntl.7, 1n tba c,pinim ot tba Bol:r4 :· .. 

-. ot Rann '\ht m.denoe, 1• ~nttiai~t to ·nat&iJI·. ~ tUMUnc• ·ct:· p.Ut7 
ot 	8peo~ioat1cia···2,·· Charse·m, &nc!..ot_Charee.m, -~ to lhow ti. o~,. .. 
Jld.111011 'b1 the ·aoou~cl ot l:fl3 lHnr _includad._ottenN.·· · . · ·:· .. 

. . . ~ -~; :. • '. ~· . • • . . . . • ~ .~· . .'-~i. . ·.·-.' .• : • .. •, ' ' , ' ~ :. . 

7, TM war l)ipartlllDt .Noorda aholr tu aoCUNd 1• ,o 71ui ot ac.•, • . 
He was 1nduotecl !A.to the. ienioe. 2 .1lml 1941, tnn1t1Z'Nd to·· Jnl.1.•W , · ' 
Jt.e•ene Corp• in Aucuat, 1941, neelled to· aot.iw dutJ iJl, ~IAUZ"f, 1942, . 

. ..aU111ded 00S at Fort Btmdni, .Qeorg:l.a, ·oOlllliadcmed aeocnd lie~· . r.. i 
· 0A 11. NOTUlbel' 1942 and. CD ~ft dut.7 with 4JJ.th Infantr., b'CIII 2 . , -. , , , . :

J)tOtmbtt" 1942 to da.t.41. ·._ ·.. '. , . " •, · · '' . · . 
. . . '-. .. . '• : 	 '". . . . . ; 

. 8, b ooun ua h1al.ly ..amat.1tuted. lo·error• 1Jljurioa.lJ.T &t.teot,-~. 

·1n, the 1uo1tanUa1. ri&ht• ot aoou•l'wre ocmd.tt.4 .dmiil& t.u. trial.. ·1 

,.-. , 


Joi' the reuaoa. stated, tM Board ~-·Rniff 1a ot. ta op1D1m ·~ neON ,·. . 

• 	 '· . • -~ .·• • • '._.~ • ~ ·. _;~·-..:····T... • , '. ·,. . . ~ ,· , ,• :~ :.. '· ·: ., ..' • 4 

4 
' ". . /.. 

.-. 

.. 
: ' .' ~ .·, 

.. ~ 8- > ., 
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of trial is legally sufficient to support the findings of guilty 
of Charge I and its Specification, as approved by the reviewing 
authority; legally insufficient to support the findings of guilty 
of ~pecification 2, Ch~rge III, and of Charge III. Dismissal is 
authorized upon conviction of violation of Article of War 61. 

G~.¼_-.i,k).1,j:.-~ , Judge Advocate 

~e~, Judge Advocate 

~- , Judge Advocate 

- 9 
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SPJGN 
Cll 239.502 

lat Ind. 

War Department, J.A.G.O.,l 7 SEP 1943 - To the Secretary ot War. 

l. Herewi,th transmitted !or the acti..on of the President are 
the record ot tria1. and the opinion ot the Board o.f Revi811' in the 
case of Secor¥i Lieutenant. Robert E. Herring (0-12992.37), 414th Infantry. 

2. I concur in the opinion of the Board o.f Ravi.ell' that the re
.coro ot tria1 is not legally sufficient to support the finding that 
the accused made a !alse official report (Spec. 2, Chg. III), lega~ 
su!ficient. to support the sentence and to warrant confirmation thereof. 
I recommend that the sentence be confirmed but CO!lllluted to a reprimand 

3. Inclosed are a ·dratt of a letter for your signature, trans
mitting the record to the President for ~11 action, ar¥i a form o.f 
Execu:tiTe action designed to carry into ertect -the .foregoing recom
mendation should ·such action meet with approval. · · · 

Q.,..,_...,c,----·--

. !(yron C. Cramer, 
Major General, 

. The Judge Advocate Genera1 • 
• 

3 	Incls. 
Incl 1 - Record or trial. 
Incl. 2 - nn.. of ltr. for 

. aig. Sec. of war. 

Incl 3 -: Form or Execu.ti.ve 


actton. 


(Sentence confirmed rut commuted to reprimand, G.C,M.O, 384, 2 Dec 1943) 
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A:rrrry Service Farces 

In the Office of The Judge Advocate General 


Washington, D.C. 
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.•t SEP 1943 
SPJGH 
CM 239554 

UNITED STATES ) SECOND AIR FORCE 

. v. ) 
Trial by G.C.M., con

~ vened at Geiger Field, 
Second Lieutenant PHILIP ) Washington, 11 August 
H. HAAS (0-736189), Air . ) 1943. Dismissal • 

. )Corps. 

OPINION of the BOARD OF REVIEVf 

HILL, DRIVER and LOTTERHCS, Judge Advocates. 


1. The Board of Review has examined the record of trial in the 
case of the officer named above. and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused was tr:i,ed upo~ the following Charge and Specifi 
cationa 

CHARGE: Violation of the 58th Article of war. 

Specification& In that Seccnd Lieutenant Philip M. Haas; 
542nd Bombardment Squadron, 383rd·Bornbardment Group 
(H), ,Arr.ry Air Forces, did at AnrrJr Air Base, Rapid City, 
South Dakota on or about May 19, 1943, desert the· 
service of the United Stabs and did remain absent in 
desertion until he was apprehended at Omaha, Nebraska 
on or about July 11, 1943. 

He pl,eaded not guilty to the Charge and Specification. He was foutid 
guilty of the Specification,.except the words "desert" and "in desertion", 
substituting tb.ere.for the words "absent himself without leave from" and 
"without lea.ve", and. not guilty, of\the Charge but guilty of a. violation 
of the 61st Article of War. He ·ns sentenced to be dismissed the 
service. The reviewing authority approved the sentence and forwarded the 
record of trial for action under the 48th Article of ifar. 

, ' :J. In Mey- 1943 the 542nd _Bombar~t Squadron, 383rd Bombardment 
Group was located a:t; Army Air Base, Rapid City, ·Sol,ltl\ Dakota. First. 
Lieutenant James L. Coley, Squadron Adjutant, who supervised 11the work 
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on the !'.orning Report", had some correspondence with accused, called 

the operations officer, asked him to get in.touch with accused, called 

the group adjutant and asked him if the group had any knowledge of the 

whereabouts of accused. The operations officer· sai-d he had not heard 

from accused for some time and gave the approximate date when he saw 

accused. The group adjutant said t.~at the group did not know where 

accused was and that he "must be JY{OL11 • Lieutenant Coley t9ld First 

Sergeant Robert v. Button, 542nd Bombardment Squadron "to enter the 

remark~ and to drop Lieutenant Haas to AWOL". The morning report of 

542nd Bombardment Squadron for 27 :.Iay 1943 (Ex• A) showed accused 

(attached) from duty to absent without leave effective 19 J:.lay, and 

(absent without leave) relieved from attached and assigned effective 

23 1:ay. The entry was made by ."the clerk" under the su;iervision of 

Sergeant Button, woo checked it. It was initialed by Lieutenant Coley 

and J.:ajor Kermit D. r.:esserschmitt•. Lieutenant Coley did not have ,any 

contact with accused after the time of the entry until about the middle 

of July, and accused did not report in for duty at· ar,y time or tele

~1one (R. 6-10). 


On 11 July 1943 accused was apprehended in Omaha, Nebraska by 
First Lieutenant William. A. Hayward. First Lieutenant Elnord L. Grosz 
returned accused from the custody of authorit.ies at Fort Omaha, Nebraska 
to his organizatfon at Geiger Field, Washington. After Lieutenant 
Grosz had warned accused of his rights and that anything he said might 
be used against him, accused admitted that he had been 11/l.V{OL from about 

· the middle of 1:ay, 1943, until he was picked up in Cmaha.11 (R. 11; Exs. 
B e.nd C). 

4• The accused testified substantially as follows: 

Upon eraduation from Luke Field Advanced Training School on 
4 Jam1ary 1943 as a fighter pilot, he was looking forward ·to going into 
combat with his associates. He was sent to Salt Lake City and then 
assi:;ned to Heavy Bombard.rnent Squadron, Walla Walla, Washineton, as a 
co-1)ilot. He was disappointed, as he wanted to be a fighter, pilot. He 
warked h2.rd and did his best until he reached Pierre, South Dakota. At 
the e~d of his training there, he was sent back to Rapid City, while 
the others who hed been in training with him probably went to a port of 
enbarkation. Upon his return to Rapid Ci~ he was told by the operations 
cfficer of h:is 1ua.dron, the 542nd, that he would await further training 
as an instructo1 pilot. He was discouraged and restless and went 
throur:;h five weeks uf inactivity. His mother had written him and expected 
him at hoi:e. Finally the day came for his "check ride". During the test 
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he did not do very well, and was told that he could not be ac~pted as 
first pilot material and would be returned to first phas.e· training. 
'J,bat evening he went to a home about five miles from Rapid City, with 
friends, most of whom were flight commanders. He spent about t,hree 
days there with these friends, rode, fished, had a "grand -time", and 

·did too much drinking. He then decided that since he had been in
active he would go home to see his mother 'and father (R. 14-1$). 

Accused got on the train without returning to the base, took 
with him only ~at was in his b_ag, went to Minneapolis and then to . 
Chicago to see a girl who was attending Northwestern University. When 
he had been gone about two weeks, he went ·to St.· Louis to visit his 
parents, spent five or six days there, went to Kansas City.and Topeka 
to visit his grandparents and see old friends, and then went to Lincoln, 
Nebraska with his grandfather to see the uncle- ct:. accused, who was in 
the Army and stationed at that place; At this time accused had re
covered from his despondency and desired to·return to his organization. 
The family of accused were worried about his micle, who had been , 
emotionally upset since childhood. For.about~ week and a half accused 
conferred at night· 1dth an officer at Lincoln Air Base in an effort to 
accomplish the discharge of his uncle. At Lincoln accused met·a girl, 
married her, and,then proceeded to Omaha, on the way to Rapid City. He 
did not know that he could report to the Arrrry Air Base at Lincoln. He 
was apprehended in Omaha on ll July (R• 15-17). 

When accused left Rapid City he was drinking more than he was 
accustoned to. During his absence he wore his uniform and intended to 
return to his organization. He was not dissatisfied with the military 
service. Accused t~ought that the cause of his absence without.leave 
was drinking and also 11an emotional upset11 • From 19 May to· ll July he 
did not submit a pay voucher. !fuen apprehended at the Hotel Blackstone 
in Onaha, he was asked if he was 11AWOL11 and replied "Yes I am". He was 
then taken to Fort Qnaha. Accused had nev:er done an:, drinking or smok
ing until he was 21 years old, at the request of his father and be

.cause he was in rigid training as an' athlete. He had never done any 
drinking to excess until after he was commissioned (R. 12-14, 17-2)). 

5. The morning report entry was inadmissible to prove the begin
ning of the absence, because Lieutenant Coley, who initialed the report; 
obtained his information with respect to the absence of accused by . 
telephoning the group adjutant and the operations o,fi'icer. It is clear 
that Lieutenant Coley based his action on information acquired from 
these officers, ·and himself had no personal knowledg, of the absence 
(Dig. Op. JAG, 1912-JO, sec. 1507; CM 2J5717, Bickmore). 

-J
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The absence without leave for s~stantially the period alleged 
is, however, othe:nr.i.se sho1m-by the admission of accused to Lieutenant 
Grosz that he had been absent without leave from the middle of May 
194) until he was apprehended in Omaha on 11 July;·by the testimoey of 

Lieutenant Coley that he had no contact with accused, who did not 

report for duty, from the date of the morning report entry to the 


• middle 	of July; and by the testimony of accused. In the opilnion of the 
Board of Review the competent evidence is of such quantity and quality 
as praetically to compel, in the minds of,conscientious end reasonable 
men, the finding of guilty. Therefore; the erroneous receipt in evi
dence of the morning report entry showing the 'initial. absence cl.id not 
prejudice arr:, sutqtantial right of accused (CM 2)5717, Biclonore1 
CM 2)7711, Fleischer). 

6•. Consideration has been given to a letter dated 19 July 1~4J 
attached to the record, from First Lieutenant William A. HayWard, who 
apprehended accused, .wherein it is stated that Lieutenant Hayward had 
observed accused from 11 July to about 18 July 1943, that the letter was, 
written without the suggestion of accused., and that clemency was recom
mended because of the writer's firm. belief that accused would make good. 

7. The accused is 22 years of age. The records of the Office of 
The Adjutant General show his service as follows: Aviation cadet from 
16 April 1942; appointed second lieutenant, Army of the United States., 
and active duty 4 January 194J. ·. ' 

8. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were connnitted during the· 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty am the·sentence, 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction_ of a violation of the 61st Article of War. 

·~, 

----------~-~--.:..__,Judge Advocate 

--y,---·~--,~(_S_i_ck_)'---. .,_Judge Advocate 

---v~H-~~------.;;;;;..__,Judge Advocate 
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1st Ind. 

~'far Department, J.A.G.o., to SEP 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 

the record of trial ar.d the opinion of the Board of Review 1.n the 

case of Second Lieutenant Philip 1:. Haas (0-736189), Air Corps. 


2. I conc,..:r in the opinion of the Board· of Review that the 

record of trial is lP-gally sufficient to support the findings of 

guilty and the sent..ence, and to warrant confirmation of the sentence. 

The accused was absent without leave from about 19 !lay to 11 July 


· 1943. ]; recommend that the senterice to dismissal be confirmed and 
·carried into execution. 

J. Inclosed h~rewith ~re the draft of a letter for your signa
·ture, transmittin~ the record of trial to the President for his action, 
and a form of Executive action carrying into effect the recommendation 
made above. 

1t,Ton C. pramer, 

!.!ajor General, 


The Judge Advoca.te General. 

3 	Incls. 

Incl.1- Record of trial. 
Incl.2• Drft. ltr. for sig. 

Sec. of Vlar. 

Incl.3- Form of action~ 


{Sentence con!irmed·blt execution suspended. o.C.M.O. 327, 26 Oct 1943) 
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WAR DEPARThl:ENT 
Axmy Service Forces 

In the orrice or The Judge Advocate General 

Washington., D.c. 


SPJGN 
CM 2'39576 

. 8 OCT 1943 
U 1; I T E D $ T A. T E S ) ARMY AlR FORCFS 

) SOUTHEAST TRAINING.CENTER 
v. I ) 

) Trial by G.c.:rw::•., convened at 
First Lieutenant GEORGE H. 
PECK (0-1287937)., Air Corps. ~ 

) 

Selman I<'ield., Monroe., I.ouisiana., 
26 July 1943. Dismissal. 

OPINION of the BOARD OF REVIEW 
LIPSCCIIB., GOIDEN and SLEEPER., Judge Advocates 

---------. 


l. The record of trial in. the case of the or.ficer named .above 
has been examined by the Board or Review am the Board submits this., 
1ts opinion., to The Judge Advocate General•. 

2. The accused was tried upon the foll0'1ling Charges and Specifi 
cations: 

CHARGE I: Violation or the 93rd Article of War. 

Specification: In that George H. Peck., lat 
Lieutenant., .Air Corps., did., at Monroe., Louisi 
ana.,_ on or about March Z9., 1943., with intent 
to defraud., falsely make in i'!;s entirety., a 
certain check in the following words and 
.figures, to wit: 



(206) 


The Ouachita National Bank 84-31' 
in M:>nroe · .Monroe., La. March :8., 194.3. 

Pay to the 
· order o.r___-..::C~a:::::sh:::-________$25.00 

. . 
'l'wenty;-five Dollars and 00/100 Dollars 

19-This check is in full settlement of account as 
shown hereon. · 

Acceptance by endorsement constitutes receipt in .:f'ul.1. 

Isl H. L. Sigmor 

Which said check.was a writing of a private nature., 
which might operate·to the prejudice of another. 

CHARGE :i:I: Violation of the 95th Article or War. 

· Speci.t'ication f:. (Findi.ng of not guilty on former trial). 
, . 

Specification 2: . In that George ,H. ,Peck., 1st Lieutenant., 

Air Corps, being indebted to ~he Frances Hotel., in 

the sum of $449.16 for services and merchandise in

curred and money advanced while a guest of said hotel, 

1ihich amount b~came due and payable from on or about 


.February 11., 1943., did, at Monroe., Iouisiana., from 
on or about· Februa:iy 11., 1943 to date., dishonorabl.7 
tail and neglect to pay sm.d debt. 

Specii'icati.on 3: In that George H.· Peek., 1st Lieutenant t 

Air Corps., having on or about January 12, 1943, be

come indebted to A. K. Touchst,one., doing. business 

as Three ,Way Finance Company., in the sun at $130.00 

.t'or money loaned, and having failed without due cause 

to liquidate said indebtedness., and having on or 

about February 12., .1943 promised said Three Way 

Finance Ccimpany that be 'Wt>uld on or about March l., 

1943., pay on such indebtedness., the sum of $57.58., 

did., ll'i.thout due cause, at Monroe, Louisiana., on 

or about March l., 1943 dishonorably .fail to keep 

said promise. 


Specification 4: ·(Di.sapproved by the reviewing authority)~ : 
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Spec:l.f'ication 5: (Disapproved by' revie'Wing authority). 

· Spec:if'icati. on 6: (Disapproved by revining authority) •. 

CHARGE llI: Violation of ~- 96th .1rticl.e of War. 
. . I • 

Sp"9il'ica.tion: In that George H. Peek, lst Lieutenant., 

Air Corps., did at Selman Field., Monroe., Louisiana., 

on or about March 15., 1943., borrow from Frank J. 


- Zigmont., Private., 922nd Guard Squadron, Selman, · 
Field, Monroe., !Duisiana., an enlisted man under his 
immediate command, the sum of sl.xty dollars ($60.00). 

/. 
He pleaded not guilty to.am was found guilty or all Charges and Specifi.-. 
cations. He was sentenced to be dismissed the. service. The reviewing 
authority disapproved the findings of guilty ot Specifications 41 5 and 
6., Charge II., approved the sentence., and forwarded the record 0£ trial 
for action under Article of War 48. 

3. The ev.ldence !or the prosecution shows that on 7 October 194'2., 
the accused and his wife registered in the Hotel Frances., Monroe., • 
Louisiana., where he bad formerly resided for solll9 time. During his 
former residence there he had kept his account current and upon leaving 
had paid his account i11 full. From 7 October 1942 until 31 March 1943., 
when he let't by' request, he had incurred a bill. of $1085 .34 for room 
rent, telephone and telegraph charges., laundry service., caf'e purchases· 
and cash advances upon 'tlbich he had paid the am. of' $645 on various 
occasions•. The last payment was 1n the sum of $130 on 11 February 
1943. Since this latter date no further pa:yment had been made notwi th
standing repeated requests therefor and numerous promises by the accuaed 
to comply therellith. i'he balance of $44.0.34 was still due and unpaid 
(R. 18-21.) • . ... 

. ' 

. On 12 Jaimary 1943 the accused borr011119d $130 f'rom the Three 
Yq F.1.nance, CompaIJY, repayable 1n !1n· monthly installments of $25. '79 
each, -comencing on 12 Februa.17 1943. At the time the loan. was made., 
t.he accused indicated to the manager of the flnance c<>mpa?Jy that he 
Wended to use the money to pay house rent in advance. The accused 
did. not Jl81'· the .flrst. installmEllt llhen it ..tu.red but promised the 
manager of the com.ran;,- to Pf9' 'two inat-lJJ:roents on l March 1943 which 
promiae was not per:torad. · The accused promised to come to the canpany1s 
o.t!ic~ on 10 .March 1943 but £siled to do so. In response., however, to 
another telephone call- on 11 Ja:arch 1943, he appeared at the of'.f'ice and 
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offered to pay $10 on the loan 'Which payment was refused but his ac
count was renewed as of that date upon his promise to report to the 
office again on 13 March 1943 and to pay two installments on 2J March 
1943. The accused did not keep these promises but subsequently a 
J/.ajor Baker paid the account in full by making two payments, $102.67 
on 5 ;,iay 1943 and the balance of $45.98 on 3 June 1943 (R. 21-23). 

Private Frank J. Zi.gmont, 922nd Guard Squadron, who had . 
testified at the former .trial, was at the ti.m of the instant trial, 
on furlough. The defense, however, interposed no objection to the 
action of the Murt reporter in reading into evidence the former 
testimony of Private Zigmont, wh:ich shows that about 15 March 1943, 
the accused, who was then gunnery instructor of his organization, borrowed 
~O from Private Zigmont which was to be repaid at the end of the month. 
The money was not repaid as agreed, and Private Zigmont did ·not approach 
the accused at any time to request payment, but the loan was repaid either 
in the first week of April or May 1943, in cash, delivared by Major Baker 
(L. 23-25). 

On or about 29 March 1943., the accused drew a check on the 
Ouachita National Bank in Monroe, Louisiana, for cash in the sum of $25, 
signea it with the fictitious name of nH. L. Sigmor", endorsed it with 
his own signature, and cashed it at the Selman Field Exchange. The check 
was dishonored by the bank which returned it to the exchange with the 
notation thereon of "U~ble to locate account"• The signature on the 
check of "H. L. Sigmor" was shovm, to be in :the accused's handwriting 
by the testimony of a handwriting expert, and the cashier of the bank 
testified that neither the accused nor "H. t. Sigmor" had an account 
in the bank on or about 29 March 1943 or at any other time. The investi
gating officer testified that, during the investigation and after the 
accused had been fully apprised of the Charges and Specifications and 
of his rights to speak or remain silent., the accused orally admi.t~ed 
signing "H. L.- Sigmor'' to the check and that the Charges and Specifica
tions were true. Xhe accused then signed a sworn statement admitting 
that the Charges and Specifications were true and correct which was 
admitted into evidence over the belated objection of the defense that 
it wa·s not a confession under the true !lleaning of the word (R. 7..J:J., 
9-ll, 12, 15; ~s. l-4). ' · ;, 

4. After the prosecution had rested., the defense moved !or a 
finding of not guilty of all Specifications, Charge n, and Charge 
II,,asserting that there was an insufficiency of evidence to establish 
a dishonorable failure to pay the debts in question. This motion was, 
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howe'ver, denied and the accused, after having been advised of his.rights 
relative to testifying oiJ remaining silent, elected to testify. He 
testified that in the latter pa.rt of April 1943, he was called before 
Colonel Naiden and Major Baker. It was· suggested that .he retain only 
$20 out of bis monthly pay of about $285 and pennit Major Baker to 
distribute the balance of about $265 to his creditors until all of his 
obligations were paid. To this suggestion he readily agreed md all of 
his. debts were thereafter paid except the hotel bill which would have 
been reduced materially by a payment, except for the fact that the de
livery of his last check for June 1943, had been delayed. He· had lived 
at the Hotel Frances !rom 15 August 1942 until about .2 Octobet 1942 .when 
he checked out after paying his txi.11 in full. He had endorsed his .checks 
for April, May and June 1943. to Major Baker who allowed him $20 from each, 
and distributed the balance to his creditors. He had discontinued de
ductions for insurance and bonds in order to accelerate the liquidation ot 
his debts. The charges had been preferred on 19 May 1943, since which 
date he had not been off the limits of the field (R. 26-29). . ~ 

A fo.nner commanding officer of the acqused, by deposi ti.on, 
testified that he rated the accused "superior" for military- knowledge 
and efficiency and as a trainer and leader of· small units of enlisted 
men. Certifi~,d copies of accused's record in Officer Candidate School, 
showing him second in leadership out of a class of 248, and three ef
ficiency ratings from l October 1942 to 31 March 1943 showing ratings. 
of "Superior•, "Very Satisfactory" and "Excellent", respectively, were 
introduced into , evidence (R. '::9; Exs. .A.-E) • . · 

5." The Specification, Charge I, alleges that the accused at Monroe:, 
Louisi~, on or about 29 March 1943 "1d.th intent to de!~aud, talsely" · 
made in its entirety the described check "which said check was a wrlting 
ot a private nature, which mi~t operate to the prejudice of another". 
The o!!ense charged thereby is that of forgery which is defined as, 

"***the false and fraudulent making or al
tering of an instrument whi~ would, if genuine, 
apparently impose a legal llability on another or 
change his legal liability to his prejudice. 

* * * •The writing must _be false - must pull)ort to 
be what it is not. * **Forgery may- also be com
mitted by sigping a fictitious name, as where a per
son makes a check payabl~ to himself' as drawee and 
signs it with a .flcti tious name as drawer" (M.C.M., 
19281 par. l49j). 
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. The evidence., '1hen measured by the foregoing legal principles., 
establishes the guilt of the accused of the offense charged beyond a 
reasonable doubt. The testimony of the investigating officer., the hand
writing expert and the party cashing the check, even wi.thout the aid 
of the accused I s written and sworn admission., conclusively shows that 
the accused made the instrument in its entirety. The testimony of 
these vd. tnesses and the evidence furnished by the check itself amply 
corroborates the written and sworn admission. The evidence is., 
likewise., conclusive and uncontradicted that the accused cashed the 
check., received the money in the face amount thereof., and that he did 
not have an account at the bank upon which it was drawn either in his 
own name or the 1.'ictitious name used. The prosecution., therefore., ad
duced competent evidence to establish, beyond a reasonable doubt, every 
element of the offense alleged by the Specification., Charge I., and 
legally sustains, therefore., the· findings of guilty of the Specification., 
Charge I and of Charge I. 

6. Specifications 2 and.3., Charge II., allege that the accused, during 
specified periods., dishonorably failed and neglected to pay two separate 
debts., one in the amount of $449 .16 due the Frances Hotel and the other 
in the amount 'of $130 due the Three Way Finance Company. The offenses 
are charged in violation of Article of l'{ar 95 and the follcming authorities 
are., therefore., controlling:

• 
"The mere failure by an officer to keep his 

promise to pay a debt is not a dishonorable act in 
violation of A.W. 95 unless the promise to pay is 
made with a false or deceitful purpose., or unless 
the failure to pay is characterized by a fraudu
lent design to evade payment. C.M. 220760 (1942) •11 

(Bull. JAIJ., Vol. I (1942)., par. 453 (13)., P• 22). 

"An officer was charged w.ith 'dishonorably' 
failing to meet his obligations and to keep a pro
mise to meet them., in violation of A.W'. 95. The 
court found., by substitution; that accused •wrong
fully' failed to meet his obligations and to keep 
the promise in violation of A.W. 96. Held: Such 
.findillgs are legally insufficient to support a 
conviction. Tljl.e failure of an officer to pay a 
pecuniary obligation or to keep a promise to do 
so is not a military offense unless characterized 

_ by' dishonorable conduct., such as deceit or a fraudu
.lent design to- evade payment. C.:M. 221833 (1942) ·" 
· (Id,Elll • ., P• 106). , 
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. •Accused was found guilty of dishonorable failure 
and neglect to pay tm promissory notes owed by him and 
failure to keep a promise to pay another note, in viola
tion of ~ 95. There was evidence that accused was finan
cially unable to meet all his debts, bis income in the 
Arrrry being much smaller than it had been in civilian life, 
hut that he could have made substantial partial payments 
on the notes in question. Held: The record is legally 
sufficient to support the findings of guilty. Failure 
by accused to meet his obligations to the extent his 
income permitted was dishonorable. C.M. 228894 (1943)." 
(Bull. ~G (1943), par. 453 (13), P• 64).' . . 

Applying these princ:i.pJe s to· the evidence adduced it is apparent 
that the conduct of the accused toward the two debts in question does not 
reflect either a· fraudnlent purpose or a decei. t.t'ul. design to evade payment. 
The evidence, on the contrary, reveals ·.that although the accused bad become 
entangled with financial. obligatiorur 'Wi.th various creditors over and above 
his present ability to meet such obligations, currently, he had, upon 
realizing his financial cond:i. tion, been making an honest effort to discharge 
all his debts. ·On 11 March 1943 he offered a partial payment to the finance 
company which was refused. Subsequently,. on .31 March 1943, he was requested 
to move out o:f the hotel. In the latter part of the next month, by agreement, 
Major Baker, under the superrlsion o:f Colonel Naiden, undertook the liqui.da
ti on of accused's debts by distributing among his creditors bis monthly pay, 
less the sum of $20 which he was permi.tted to retain. In this fashion all ·· 
o:f his debts had been paid prior to the 1.nstant trial except the hotel bill 
which had not been reduced because Major Baker bad made no payment thereon 
as the delivery o:f the accused's last pay check had been delayed. These 
facts do not establish beyond a reasonable doubt that the accused "dishonorabl.ytt 
neglected or failed to pay his debts. In view of the.Se facts,the admissions 
contained in the accused's S110rn and Written statement that he had read all 
the Charges· and_ Speci'.fications and that they are true and correct, are mani
festly insufficient to supply the necessary evidence o:f a deceit:ful purpose 
and a .frauduJent design. The evidence, therefore, is,insu:f:ficient to sup
port the findings o.f guiity o:f Specifications 2 and 3, Charge II, and of 
Charge II. 

7. '.l'h~ Spec:i.fi.oation, Charge III, alleges that the accused on or 
about 15 .March 194.3, at Selman Field, Monroe, Louisiana, borrowed the. sum 
of $60 from an enlisted man under his immediate command. · The offense 
alleged is purely a military one and the following authorities are con
trolling: 
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"The act of an officer in borrowing money from 
noncommissioned officers of his organization is con
duct which is clearly prejudicial to good order and 
military discipline within the meaning of A.W. 96. 
C!Y221833 (1942). 11 (Bull. JAG (1942), par. 454 (19), 
p. 106) (See also CH 117782 (1918) and CM 130248 (1919), 
Dig. Ops. Ji\G, 1912-40, par. 454 (19))• . 

The testimony of Private Frank J. Zi©nont at the former trial 
was read ·into evidence without objection-by the defense, and is corroborated 
by proven admissions made by the accused.in his written and sworn statement. 
This testimony conclusi~ely establishes that the accusen on or about 15 
Earch 1943 borrowed the 'sum of :;;60 from the witness, who was an enlisted 
man in the same Jrganization. Consequently, the prosecution adduced com-_ 
patent evidence of every eleir.ent of· the offense charged by the Sre c:j,.fication, 
pharge II, a.rr.ple beyond a reasonable doubt to support the findings of 6uilty 
of the Specification, C?arge III,·and o! Charge III." 

. . ' . 

· s. ·The accused is about 36 years old. The records of the ·irar Department 
show that he was inducted on 7 :~arch 1941 at ca11p Upton, New Yorl-::, that he 
was honorably discharged on 13 October 1941 as being over 28 years of age and 
placed in·the Enlisted li.escrve Corps, that he was recalled to active duty on 
27 January· 1942 and served until 15 July 1942 vrhen he was discharged to ac
cept a commission as a second lieutenant on l:> July 1942, that since such 
latter date he has been on active_ duty as an :)i'ficer, and that on 10.December 
1942 he was promoted to first lieutenant. 

9. T'ne court was legally constituted. For the ·reasons stated, the 

Board of £eview is of the opinion that the record of trial is not legally 

sµfficient to support the findin5s of guilty of Specifications 1 and 2, 

Charge II and Charge II; legally sufficient to support the findings of 

guilty of-Charge I and its Specification and Charge III and its Specifi 

. cation; legally sufficient to support the sentence and to .warrant confirm
~tion ·thereof. Dismissal is authorized upon conviction of a violation of 
Article of ~-;·ar 93 or 96. 
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SPJGN 
CJ:J 239576 

1st Ind. 

War ~epartment, J .A.G.o • ., J 4 OCT 1943 - To tile Secretary of War. 

1. Herewith transmitted for the action of the PreSident are 
the record of trial and the opinion of the Board of Review in the 
case of first Lieutenant George H. Peck (0-1287937), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is not legally sufficient to support the findirJ,gs 
of guilty of dishonorably failing and neglecting to pay an indebted
ness or $449.16 and of failing to keep a promise to make a payment 
of $57.58 on a loan of ~$130 (Specs. 2, 3, Chg. II and Chg. II); le
gally sufficient to support the findings of guilty ~f frauduleD;tly 
making a check in the sum of t25, in violation of Article of War 93 
(Chg. I and its Spec.), and of borrowing $60 from an enlisted man, 
in violation of Article of' 1'far 96 (Chg. III and its Spec.), legally 
sufficient to. support the sentence and to warrant confin11ation t.11ereof. 
I recommend that the sentence of dismissal be confirmed and carried 
into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action,• and a form of 
Executive action designed to carcy into effect the foregoing recom
mendation should such action meet with approval. 

:,tvron C. Cramer, 

Major General, 


The Judge Advocate General. 


3 	Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

Sig. Sec. of War. 

Incl 3 - Form of Executive


action. 


{Findings of guilty of Specifications 2 and J, Charge rr, and· 
Charge II, disapproved. Sentence confirmed. 
G.C.Y.O. 372, 15 Nov 1943) 
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WAR DEPART.PENT 
Ann7 Service Forces , 

In the Office of The Judge Advocate General 
Washington, D. c. (115) 

· SPJGN 
CM 2.39609 

13 SEP 1943 

UNITED STATES ) . --~5TH INFANTRY .DIVISIC!l 


) "· 

.v. ) 	 Trial.b7 G.C.M., convened at 
fort Leonard Wood,· LtLssouri, J 

Second Lieutenant FRANCIS ·) 19 August 1943• Di~sal., 
o. MULROY (0-1317188), 289th) 1iotal i'or.f'eitures and confine
Infantry. · · · · ) ment tor five (5) years.·· 

OPINION or the BOA.RD OF REVIEW 
CRESSON, LIPSCOMB. and SIEEPER., Judge Advocates .. 

1. The record of trial 1n the case of the officer named abov&- · 
has been t'XArn1 ned by the Board of Review and tbs Board· sulinits.· tif1s, 
its opinion, to The Judge Advocate General. ·- . 	 . 

2. . The accused· 1!'8S tried upon the following Charees and. Speoi
.tications z . . . \ . .·. .- ; ' . 

' 
:CHARGE Iz Violation 	of the 61st Article or war. 

, . 

Speci!icationz In'that Second Lieutenant'Francis Mulro7, 
Company M, 289th Infantry, did, without proper leave, 

·. absent h:1msel.r from his organization and station at 
. · Fort Leqnard Wood, Missouri from abput 2 August 1943. 

· to &bout 6 August 1943. .· . . . . , ~ 

CHlRGE IIz. Violation 	ot the 95th Article ot ·war~ 
. . . 	 ' 

Specification 1: ·~ In that Second Lieutenant Francis Mulro7, 
canpany M., 289th Infantry, ~d; ..at· Fort Leonard Wood, 
Missouri; on or about 28 July" 1943, wrong~ strike 

· .. Private W1JHam M~ Siclcler, canpany il., 289th Infantry, 
· on the face ·w:1. th. his open· band. · · 

. 	 I . . . ' 
Specification 21 In that Second Lieutenant Francia ~Y, 

· company M, 289th Infantry, did,·at Fort Leonard Wood;·· 

Missouri, on or about 28 Jucy: 1943; wrongfully' strike 


. Private W1JJ1am Jl. Sickler, Company M, 289th Intantr;r, 

on th~. head with his fiat. · · 
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: . CHA.RGE.lliz Violation of the 96th .Article of War. 

. . 

· Specification la In that Second Lieutenant Francis Mulroy.,· 
Cpmpany M., 289th Infantry., did, at Fort Leonard.Wood, 
Missouri, on or about 28 July 1943., · wrongfully strike 
Private William M. Sickler., Company M, 289th Infantry,, 
~n the i'ace with his open hand. · 

Specification 2: J.n that Second Lieutenant Francis Mulroy, 
· 	 Company ~, 289th Infantry, did, at Fort Leonard Wood., 

Missouri, on or about 28 July 1943, wrongt'ully strike 
Privat,e Wj]Ha;m M. Sickler., Company M., 289th Inf~ntry., 
on the head wi.tiJ,. his fist. 

- . ... ~. / . . 


He pleaded guilty- to Charge .I and the S~cif'ication t.p.ereunder and to 

Charge Ill and its Specifications, ~d not guilty to Charge II and its 

Specifications,' and.was .found guilty of.all Charges &nd Specifications. 

He •s sen~nced .to bev·dismissed the service., to fort'eit all pay and 


·&llowances due or to become due., and to pe confined at hard labor for 

·.five (5) years. ·The reviewing authority approvedthe senwnce and 


·. · forwarded the record of trial for action under Article C1f War 48. 

3. The evidence for the prose~ution· shows that First Lieu.tenant 
Robert D. Moore., comnanding Company M, 289th Infantry., of llhich organiza.;.; 
tion the accused was mortar platoon leader., was on leave on 2 August 1943• 
On his return the following day, Lieu.tenant Moore found the accused absent. 
He next saw him on 6 August 1943, when the accused stated, w;t.th reference 
to his absence, that ·he had a drink too much, and. did not realize. what he . .. 
was doing when he left. The Company M morning report, of which a properly 
authenticated extract copy 118.S ·introduced in evidence, shows. by entry 
dated 9 August 1943., that the accused was absent without leave from 2 
August 1943 to 6 August 1943- (R. 7-9). , ·· 

·an· 28 Ju1y 1943, Private William M. Sickler, a member of the accused's 
company, was washing dishes in the.company kitchen when the accused entered. 
Private Sickler came to attention, the accused walked over,.asked him some 
questions,· then slapped him on the left cheek with his open right hand, and 
told him to repo~ after he had :finished 1n the kitchen. Private Sickler 
.reported/ and the accused struck him. again, this time with his fist. r.n 
the kitchen the accused asked- Sickler if he had written a letter to the 
general,· but Sickler" refused to answer. This was after supper, and the-re 

-1rere six or seven persons present.;. Sickler was standing at attention and 

:did not enp.eav9r to st~ke the accused 1n return (R~ 9-1.'.3). ·. . 


·:.lccordini to''l"rivates Har.old Truswell. and 'Fred L. Clausen, they and 

-2



(217) 


Private Sickler were in the mess hall of Company M., when the accused 
walked into the kitchen., and., after a few words with Private Sickler., 
slapped h"im with his open hand on the -left side of his face. The ac
cused had asked Sickler about writing a letter·· to the general, then if 
he wanted to fight it out., man to man; Sickler had repli~d in the nega
tive. After he. was struck, Sic~e:t" remained a~ attention (R. 13-17)._ 

When Private Sickler had finished in the mess hall, he started 
toward the orderly room. The accused called to him from between the two 
barracks. Sickler came to attention and was asked some more questions. 
When he hesitated., and then ref'usel.! to relate the contents of the letter., 
the .accused struck him just once with his clenched fist, knocking his 
helmet liner to the ground. MeanwtiUe Second IJ.eutenant Christo}iler
Kilmer, of the same company, observing the accused and Private Sickler 
in conversation., had joined them nto see what was being said11 • Accord
ing to Lieutenant Kilmer, the accused was endeavoring to find out 'What 
Sickler had written to the general. Sickler answered evasively; and the 
accused hit his helmet liner ld.th closed £1st jus~ once, 'Which scared 
Sickler a little· but did not knock him to the ground. Sickler had neither 
spoken nor·acted in a thr~atening manner. There were about twenty-five 
men in sight, so.Lieutenant Kilmer suggested to the accused who ns not 
drunk and· had not been drinking that it lfOuld be a good idea to adjourn 
_to the orderly room (R. 17-22). 

4. Lieutenant Moore testified that the reputation of the accused 
for truth and veracity and his character were good (R. 27). 

-s. The accused., after his rights as a witness had been properl.y- . 
explained to him, was sworn and testified that.on 28 July 1943, 1£ter 
supper, he met an officer who asked him it he knew about·an investigation 
relative to the sale of passes and privileges in the accused's platoon. 
The ace.used replied he knew nothing of it., but would endeavor to find 
out. Having ascertained that the investigation resulted from a letter· 
1Vl'itten by Private ·Sickler to the gene~al., the- accused went to the- mess 
hall 'Where he found Sickler washing ·dishes., and asked him if he had wrii;
ten the letter. At first Sickler refused to -~er, but then said thf,t 
he had. Asked by the accused wha_t were the contents of ,the letter., · 
Sickler stated he did not remember., whereupon the accused, being quite· 
angry, slappe.!i him across the face with his·left hand, oi'!ering to remove 
his insignia and settle it with him, man to man; which offer Sickler 
:re.tu:sed.. The accused then went back to the ba?Tacks to seek more ih:Conna
tion; he found tbat some oi'. l'ihom he inquired had heard there was such ap · 
investigation., but had no de.tailed knowledge of the situation involved.· 
He then went back toward .the orderly room, met Sickler in the area outside,· 
and asked him what were the contents of the letter he had admitted writing 
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to the general. · Sickler, again stating that he did not know what he had 
written,· asked for a moment to· collect his thoughts. The accused waited, 
then asked h:iJn again. Sickler said·he had inf'o:nned th~·gene'ral that, 
when he received a pass, it cost h:iJn a certain amount o.f money-, which he 
paid tp Corporal Bennett; and that Sergeant van Meter knew o.f these trans
actions. · The accused sent :tor Sergeant Van Meter and asked Sickler to 
repeat his statement to the sergeant, 'Which he did, adding that he had 
already spoken to Van Meter about being able to buy ·off Corporal BeIU1ett. 
Sergeant Van Meter. said he knew nothing of aey sale of passes or privileges, 

· so the accused sent for Corporal Bennett, since he was directly accused of . 
receiving money from Sickler. 'When BeIU1ett arrived, Sickler re-stated his 
accusation, 'Whicb Bezmett characterized as.a lie.· The -accused having be
come quite angry, struck Sickler with his right hand on his helmet liner, 
and knocked it from his head; then 'Stepped back, and he and Lieutenant 
Kilmer ·decided it 1'8S best !or h:iJn - the accused - to go to .the order~ 
room to report the incident to the acting company commander. The accused 
bad never been previous;Ly' tried for any offense. After being .fully ad
vised o.f his· rights, he· volunta~ made a written statement to Colonel 
Milton c. Taylor, investigating ci.f.fic_er, lVhi.ch he identified, and which 
was introduced in evidence, reciting substantially the.same facts as the 
accused•s test:iJnon;y on the trial (R. 22-2?). 

. .. 
6. The Specification, Charge I, alleges absence without leave .for 


three days. The accused•s plea o.f guilty is corroborated by competent 

evidence, consisting of his company colil!lander•s testimoey, and his organ

ization' s morning report. 


. , ' 
?. Specifications l and 2, Charge II, allej?;e striking an enlisted· 

man, on two distinct occasions, on 28 J~ 1943. The uncontradicted 
evidence, including the accused 1s own testimoey, establishes the co:rmnls- ~ 
sion o.f both o.f.fenses as alleged. Moreover the accused pleaded guilty to 
identical Speci.ficatio~s, alleged, under Charge III, as violations o.f 
.A.rticle o.f War 96. The Judge Advocate General has held that there is no 
inconsistency-in the~.findings o.f guilty, upon identical Specifications, 

under both Articles o! War 95 and 96, where the proof supports conviction 

under each (CM 230222 (1943)). · · · 


11An o.f.f'icer has no right to punish, by a.ssaul t:, any offense · 
or dereliction o.f duty on the part of an enlisted man•. Such 
action constitutes an o.f.fense against military·law, ,and 
charges may be preferred against the officer under either 
A.W. 95 or A.W. 96. 250.4 Sept. 3, 191811 (par. 453 (3), 

l?• 341, Dig. Ops. JAG, 1912-40). 


In the light of the .foregoing authorities, the Board is of the opinion 

,' 
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' ' 
that.the evidence sustains the findings ot guilty of both Specii'ications 

. under Charge II, in violation of Article of war 95,. and under Charge III 
in violation_ of Article. ot war 96. 

. . 
s.. War Department records sh011' the accused is 22! ;years ot age. , 

He was inducted 17 September 19.42., discharged to accept a commission of 
second lieutenant, ·Arm:r ot the united States on 1.3 A.pril 194.3, and so · 

. commissioned on 14 Aprtl 194.3. · . ·· · · · · · 

9. The court was legally constituted. ·No errors 1njuriousl, 
at.f'ecting the substantial rights of the accused were committed q.ur:lng 
the trial.. In the opinion of the Board of Review the record ot tria.l. , 
is legallJ". .su.t:£icient to support. the find:1ngs of gullty and the sentence 
and to· wa~ant confirmation thereof. Dismissal aiid. such ,ether puniahment 
as a court ma.;y direct are authorized.upon conviction of a violation o~ 
Article. ot war 61 or 96 and dismissal 18 mandatort upon convicti~ ot a 
violation of' Article or war 95. · · 

\ 
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SPJGN· 

Cll 23960, 


1st Ind. 	 >. 

• t ·::, \ 1 ·1 

- To the Secretary o! War.War Department, J.J..G.O~, 1 7 SEP 1943 

l. Henndt.h transmitted tor the action or the· President are 
. 	the record or trial and the opinton of the Board ot Beview in the · 

case or Second Lieutenant Francis o. Mulroy (O-l.Jl7188), 289th .. 
Infantry.·· 

. . 	 . 
2. I concur in too opinion ot the Board of Review that the . , . 

rec~rd of t.rial is leg~ sui'ticient tn support tlle tim:J ngs &11d 
the sent.ence and to warrant confirmation .thereof. I recommend that. · 
the sentence be conf1rmed but that the confinement and .tor.reitures· ·• · 
imposed be remitted and that the execution of the sentence as thua . ·• ' · 
aodif'ied be suspended during the pleasure of the President. · 

3. Inclosed are a draft o! a letter tor ,-our signature, tn.na- .· 
mitting the record to the President :tor bis action, and a tora :ot .. , 
Executive action designed to carry into effect the .toregoing recoilt- ~. 
mendation, .mould such action meet 111th approval. ·· · 

•' ··.: ~ I • 

' 

:lf;yron c. Cramr, · 
Major General, 

. The Judge J.dvocate General. 

3 Incls. 
Incl l -Record of trial. 

Incl 2 ~ D:tt. of ltr. for 


Sig. Sec. of War. 

Incl· 3 - Form of Executive · 


action·. 


(Sentence contirmed .wt confinement ·am forfeitures remitted. 
Execution suspended. G.c.v.o. 344, 9 Nov 1943) · 

-6



--------

WAR DEPARTI!ENT. · 
Arrey Service Forces 

In the· Office of The Judge Advocate General 
· . Washington, D. C. ·· 

(221)
14- SEP 1943SPJGH . 


C!,r 23966.5. 


U N I T ED .S· T A TE S 	 ) . FCRT BENNI1-J'G . 

) 


v. 	 ) Trial by G.C.U., convened 
) at Fort Benning, Georgia, 


Second Lieutenant GUSTAVE ) - 6 August 1943. Dismissal. 

E. PETERSON (0-1824360), ) 

.Army of the United States• ) 

• 

' OPINION of the 13Ck\RD OF REVThilf 
HILL, DRIVER and LOTTEIUIOS, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
cas~ of the officer named.above and submits this, its· opinion,.to The 
Judge Advdcate General. · · 

2. The accused was tried upon the following Charges_ and Specifi 
cations: 

CHARGE I: Violation of the 61st Article of War•.. 

Specification: tn that Second Lieute~t GustaveE. Peterson, 
· 	 Company "T", First Parachute Training Regiment, Fort 

Benning, Georgia, did, without ·proper,, leave, abs~nt him
self from his organization at Fort,Benn:ing, Georgia, from 
about July 6, 1943 to about July 7, 1943. 

CHARGE IJ:Z Violation of tl?,e '95th Article of_ 17ar. 

Specification: In that Second Lieutenant Gustave·E. Peterson, 
Company. nt11 , First Parachute Training Regiment,· Fort 
Benning, Georgia, did, at Fo~tBenning,.Georgia, on or 
about July 10, 1943, with intent to deceive ,Cap~ain 
1'Iilliam V. Zendri, Adjutant,. First Parachute Training 
Regiment, Fort Benning, Georgia, .officially .state to said 
Captain Williara V. · Zandri, "that he was not absent with
out leave on July 6 and 7, but "?.'B.S sick ih quarters, tt 

which statement.was known by the said Secoqo. Lieutenant 
Gustave E. Peterson to be untrue. · 
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. . 

}ie pleaded not ·6uilty to a'1.d vras found i;Uilty of all Charges and Speci
fications. He was sentenced to be dismissed the service. The re
viewing authority ap;_)roved the sentence, forwarded the record of trJ..al 
for action under the 48th Article of Y!"ar, and reconnnended that execu
tion of the sentence be suspended during the pleasure of the President. 

3. · The evidence for t.~e prosecution ~s substantially as follows: 

'£he accused v,as a :::-,aliber of Coupany T, First Parachute Train
ing Regiment. The morning report of Company T Sh::T.·1cd accused from 
duty.to absent without leave as of 8:30 a.m., 6 July 1943, and from 
absent without leave to duty as of 8:30 a.ir.., 8 July 1943 (R. 7-8; 
Ex. A). 

On 15 July, after I'ajor C~rde c. Collins,· the investigating 
officer, had advised him that he need not make a statement and that if 
he did it could be 11held" against him, acc1.1seci made a -written state
ment (Zx.' D), substantially as follows: · 

On 23 June accused made applkation for 1 eave to be effective 

28 June, v1llich w~s disapproved by the COf.ltlaiJY commander. Accused then 

filed a second a;plication to be effective 2 July. On 29 June he was 

infoned by 111st Sgt. Thomas" that his leave had been approved, and 


'on 30 June rrade inquiry of 11Sergeant Hoyle",. who informed him it had 
been approved, read 11 it" off a zr,imeograph shee:t, and stated it would not 
"be ready" until l_ July. After one o'clock roll call -on l July, . ac
cused had no further duties to perfonn, believed his leave would come 
through, wanted to gain a little time, and left without obtaining the 
leave order. On 4 July he received a telegram stating that his leave 
had been disapproved. He retur1IBd as soon as possible and arrived on 8 
Ju::!.y (R. 12-J.4). 

On cross-examination of Major Collins, it was br,ought out that 

the ofncers in Company.T were students takir.g parachute training, that 

some of them were disqualified students awaitir1..g rea.ssigrunent or re

covery from injuries, and that the disqualified students had no duties 

other th2.n to help the company corr.manders of other companies when re

quested to do so (R. 15). 


On 8 July 1943, accused asked Kaster Sergeant William H. Hoyle, 
on duty as sergeant major at regimental headquartets, ,'i"hether a leave · 
had been granted him.· It was the practice of Sergeant Hoyle, when an 
officer inquired about leave, to have the officer i~ntify hil::l::ielf and 
then to check the files, and if leave had been granted to show the stencil 
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. 	 . . ' . : . . . 

and give the par<'-(;raph and nun1ber of the special order a1.tthorizing the 

leave.· Sergeant ;Ioylc informed. accused that a leave, had been granted· 

to "a Lieutenant Petersen" and that he had just seen a.copy of· it. 

There was :oore than one Lieutenant Peterson in the regiment. All 

mimeobraph stencils at regimental headquarters passed tr.rough Sergeant 

Hoyle •s hands, and it was not possible that a. leave could have been 

entered on a stencil and withdrawn prior to the time that he saw the.· 

stencil~ · The s_pecial order ot 8 July 1943 was the· only order, so far 

as Sergeant Hoyle-knew, which granted leave to a Lieutenant Peterson. 

That leave had been ~ranted in response.to a telegraphic request_fcir 

leave of five days begin.~ing 7 July. No leave had been granted accused 

since he had been . in the regiment •. , So far as Sergeant. Hoyle knew, he 

had never seen accused prior to 8 July. (R. i6-20, 31). 


On 10 July, Captain William v. Zandri, adjutant of tli.e regi

ment, questioned accused as to the reason for·his absence on 6 and 7 


· July 1943. Accused stated that he was not absent without leave ·on 
those days, th.at he had gone to his.quarters and had been in his 
quarters on those dates due to an attack of dysentery, and that he had' 
not thought it necessary to report to his commanding officer and go to 
the dispensary, because he had had 9- previous attack of dysentery for 
which he had been &iven some medicine. When asked ,whether he had re-· 

· ported anything at all to any officer, .accused stated that he had been 
·	absent on one previous de.y which he had reentioned to a ?.'ajor Hinkle. 
Captain Zandri saw all requests-for leave except those .handled by the. 
assistant adjutant in his abse~ce, ai:rl did not.recall having seen a 
request submitted by accused. :twas not possible for a leave·to be 

_typed on the mimeograph stencil.and then withdrawn without the correction 
showing on the onion skin cushion sheet which was kept in the files. 
These cushion sheets were c:iecked and there was no mention on a.ey of 
them of any leave to accused (R~ 7-12) • 

. 4. For t.1-ie defense, :F'irst Lie.utenant John P. Reidt, corrm1anding 

Company T, testified that the student officers i.~ Company T undergoine 

parachute training were attached to the company merely for administra

tion, and that 40 or 45 of them were.disqualified parachute students, 

who had no duties. A.ccused had been with Company T,for a month or· a 

month and a half as a disqualified _;;,arachute officer awaiting.orders. 

He had no particular duties, but his presence was required at roll call 

twice daily, except on.Seturda.y afternoon and .Sunday. Lieutenant Reidt 

did not recall whether accused had been granted a leave while attached 

to Company T but did remember that accused had reque~ted a leave of 

absence on one occasion~ Lieutenant Reidt had disapproved ·that request 
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a"ld turned it over to thS first sergoar.t. Officers going . on leave 

were.supposed to sign out on the officer register. Accused did not 

sign. ou~ on or subsequent to 1 Ju1y·194.3 '(R. 21-2$). _ . . 


According to First Sergeant John A. Thorn.as, Company T, ac

cused requested a leave of absence en or about l July 194.3,·the 

request was disapproved by the company commander, accused then 

changed the dates on the request and it was put back in the ~in" 

basket of the company. commander. Serge_ant Thomas did not see the 

request again. It may have gone to regimental headquarters without 

his knowledge; as disapproved applications for leave went to the 

regimental adjutant for final action.· Accused asked Sergeant Thomas 

two or three times whether the leave had been approved. Sergeant 

Thomas stated to accused that he had not seen the special orders and 


-~ suggested that accused inquire of · Sergeant, Hoyle at regimental head
quarters. Four or five days later a Lieutenant Roberts, who was. · 
leaving for another station, asked Sergeant Thomas if the leave had . 
been-granted·aoo, -when he was told that it had ~ot been granted, stated 
that he.wculd wil;'e accused to return (R.· 25-.30). . ... · 

Accused testified that:he reported to Company Ton 22 May 
194.3, was disqualified for parachute duty on 12 June, and, on 2,3 
June, submitted a request for leave to commence en 28 June. He had 
previously used up hi.s accrued time but believed that he might get. 
leave because he was doing nothing at all in the company. ·Vi'hen his 
request was disapproved, he changed-the dates on the application and 
resubmitted it. On ,30 June·he checked-at regimental headquarters to 
see if his leave had been .approved. The sergeant major b;rought out a 
mimeograph stencil~ read off the name of accused ani:the time he was 
to go on leave, and stated that the orders would come through the next 
morning or afternoon. On the morning. of l . July, the orders ·did not 
come· through, but accuse.d was so· sure that' they would· that he asked .. 
Lieutenant Roberts to send the orders to him at New York by air mail, . 

· special delivery, and left camp immediately after the afternoon roll ' 
..call. He wanted .to get married and was in a great hurry to get out ~ 

camp. He had quite a few things to do before the train left and did 
not sign rut. On .3 July, while at his home in·New York, he received 
a tel~gram from Lieutenant Roberts, stating that "they couldn't find" 
his le~ve and that he was to come back as soon as possible. He left 
New York on Tuesday, .6 July, ·an::l. reached camp on. the .evening o£ 7 July•. 
On the morning of 8 July he learned that Lieutenant Roberts had been . 

'answering roll call for him. He had not asked Lieutenant Roberts to do· 
this _and did not 1rlsh to get Lieutenant Roberts iJ trouble~ When· 
cal.led to the adjutartt•s_ office to explain the reason for his absence; 
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. accused stated ,that he had not been abserit without leave and had been 

sick in quarters, .but he was excited and' sh.ocked. at being booked for · 

absence without leave, did not·want to make trouble,for Lieutenant 

Roberts about the. telegram, ·· and did. not realize wh~t he vras saying•..· 

He did not. see Sergeant Hoyle. on 8. July or at any time from l July 

until he went to headquarters with· "Majar Huff", and at that.·tilJle .... 

Ser.geant Hoyle stated to. Major 'Huff ·that accused had inquired about. 

his le~ve o~ )0 June (R. 32-42)~ · / · . . . .. , • ~, · : ·· . · 


'· .. Accused served two yeats in the Regular A:nrry from i935 to,> 
1937, was a privq.te first class-and corporal, and received an honor
able discharge.·· Later he enlisted in the National Guard and af~er ·; 
going on active duty was a sergeant and first sergeant. He ·then went 
to Officer Candidate School and was commissioned. He valued his com

·m1ssion ·and wanted to go back to the ".Taruc Destroyers• .(R. 35-36, · 
·40~42; Def. Ex:s. A-D). . • 

5. ·Sergeant H.o~~ie was recalled as a witness for the co'lll.'t ~nd 
testified that he did not. remember telling Major ·Huff' that· he saw any 
leave for accused, but that he did tell 1:ajor Huff that a leave had 
been granted to "a .Lieutenant P~terson" (R. 30-31). · · 

6.· The ev:i.d.ence shows and accused admitted that he was absent 
without leave- from _his organization on 6 end 7 July 1943, that when 
asked the reason :for his absence by t:t,ie regimental adjutant on 10 July 
he stated that he had not been absent without leave but had been'sick 
in' quarters, and that the statement was untrue and known by accused to·. 
be untrue. · ' · , ·, · 

About the end of June accused applied for ),eave and on l July 
understood that his application had been approved•. .After one o'clock· 
roll call on-that dey he had no further duties, the order.granting his 

··, leave had no:t coioo thr.ough, he requested another officer, Lieutenant 
Roberts, to forward the leave order to him, an::l caught a train far his 
home. in New York. When the leave order did not come through, Lieutenant 
Roberts, unknown to accused until after his return" answered.roll call 
for accused. On 3 July Lieutenant Roberts, who was about. to leave the 
stati6n, sent a telegram to-'aecused advising him that "they couldn.Jt, · 
.find" his leave and that he should return. Whert accused made the state
ment to the regimental adjutant that he had been sick in quarters, he 
wanted to protect Lieutenant Roberts against getting in trouble. . · · 

. '. , 

7. The a~cused.is 27 years of· age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted service 
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froJn 10 February 1941; appointed ter.iporary second lieutenant, Arrrw 
of the United, States, and active dt:.ty, 11 l'arch 1943. 

8. The cocrt was legally constituted. l!o errors injt:.riously 
affecting the substantial rights of the· accused l'rere committed 
durinc the trial. 'the Board of Review is of the. opinion that the 
record of trial is legally sufficient to support the findings of 
guilty and the s~ntence, and to warrant cor.firmation of the sen
tence. Dismissal is authorized upon conviction of a violation of 
the 61st Article of War, and is mandatory upon conviction of a 
violation of the 95th Article of War. 

r-·

~ -~~Jr-, 
, Judge Advocate 

__,,ll:k~::::::+t-4~~··~1.L..:::::.{)l......!);,'..:1.:.~~L!~·~l..·_, Judge Advocate 

-·--~---~.-~-·---··--.-·--.___,Judge·Advocate 
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1st Ind. 

Vfar Departuent, J.l,..G.o., . . - To the Secreta::-y of ·.:ar. 

1. · llerewi th transmit\! 1~~ !~3action cf the President are 
the record of trial and the opir.ion of t..11e Board of Rovlew ~ the 
case of Second Lieutenant Gustave I:. Peterson (0-1824360), Arrrv of 
the United states. 

. 2. I concur in the opinion cf the Board of Revie)V that the 
record of trial is legally sufficient to support the findir16s o.f guilty 
and the sentence, ar:.d to warrant confirmation of th; sentence. 

'The acct,sed was absent without leave for about two days and 
with intent to c.eceive made a false official statement that he was not 
abser.t without leave wt was sick in quarters. The false statement was 
made to ~rotect another officer. The reviewing authority recommended 
that execution of the sentence be suspended. I reco1m:iend that the sen
tence to dismissal be corrl'irmed but, in view of ~11 of the circumstances, 
that the execution thereof be suspe1:dcd during the pleasure of the Presi
dent. 

3. Inclosed are .a draft of a letter for your signature, trans-. 
mitting the record to the President for his action, and a form of Execu
tive action carrying into effect the recommendation made above. 

Q._. ~ -·-----·-..- ..... 

Myron c. Cramer, 
1:ajor General, 

3 	Incls. The Judge Advocate General. 
Incl.1- Record of trial. 
Incl.2- Drft. ltr. for sig. 

Sec. of War. 

Incl.3- Form of action• 


.(Sentence confirmed but execution suspem.ed. G.C.M.O. 330, 28 Oct 1943) 
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WAR D§ARTMEN1' 
· Army Servic• Farces 

In the Office ot 1'he Judge Advocate General 
· Washingtcc, .D.c. 

SPJGQ 
CM 239676 

t7 N I T :S: D S 1' A. 1' :S S· 

v. 

Private WILLA.RD L. AUSTIN 
(35433857), Compa.n.y- F, 
2nd Battalion, 543rd 
Phgineer Boat and Shore. 
Regiment. 

(2:a9). 
- 8 SEP 1943 

rarr am, CALIFCRND. 

Trial by o.c.x., convened at 
Fort Ord, California, 2l 
August 1943. · Disha:iorable 
discharge and confinement 
tor five (5) years. Federal 
Carrectidnal Institution, 
lihglewood, Colorado. ' 

HOIDING by the BOARD OF REVIEW 
ROUNDS, HEPBURN and IATTIN; Judge Advocates. 

. . . 

·1. The recQfd of trial in the case o.r the soldier named above 
has been examinjtd' by, the Boa.rd of Review. · · 

.• .. 
2. The ally question requiring ccmsideration is the propriety 

of the designation o.r a Federal coITection&l. instituticn as the place 
of confinement. · · 

Confinement in a Federal reformatory or correctional insti
tution is not authorized under letter dated February 26, 1941 (AG 2S3 
{2~) E), .from The Adjutant General to all commanding general.a, 
subjects •Instructions to reviewing authorities regarding the desig
nation of institutiais for military prisoners to be confined in a 
1''ederal penal or correctional institution", except in a case 'Where - · 
confinement in a penitentiary is authorized by law (CM 220093, thokel). 
Confinement in a penitentiary is not authorized llllder Article o:f 'War · 
42 for assault a.nd battery and attempt to commit sodomy,· the o.ffenaes 
of which accu~ed was found guilty. · 

3. For the reasons 'stated the Board of Review holds the record 
of trial legally sufficient to support aily so much of the aentance 
as :involves dishcnorable discba.rge, forfeiture of all pay and alloir
ances due or to become due and confinement at hard labor for five 
years in a place other than a penitentiary, Federal .re£ormatoey' or 

corr~ctional institution. ,/4-,,;, ~ 11 /~ • 
_rA,,Uf,&"'IM~----~----------__, Judge Advocate. 

/4~·-:-"i ' 
; ~ , Judge ~vocate•.·,7-~G;J· ' 

____~-----------' Jlnge ~TOC.lte.·· 
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· 1st Ind. 
,. ... ·.K 


'far Departma1.t, J.A.O.O 9 ,Se2. +~ .To the Camna.nding Officer, 

Fort Ord, C&li!orni.a. . . . . · ·· · : 
. 	 . 

l. In the case of Private Willard L. Austin (35433857), · Compan7 
F, 2nd Battalion, 543rd Engineer Boat and Shore Regiment, I concur 1n 
the t~egoing holding b7 the Board of Review and for the reasons 
therein atated recaamend th.at all.7 so im:h of the aa1.tence b• approTed 
as involna dishaiorable discharge, for.feiture or all pay and allcnr
ances due or to become due and ccnfinement at ha.rd labor !or five yaars 
in. a place other than a penitentiary, Federal reformatory or correctional 
institution. Upal compl.iance with the foregoing recolll!llendatiai, uooer 
the proTisions or Article of' .War SC>f, and Executive Order No. 9363, 
you will have authority to order the execution of the sentence. 

2. When copies of the published order in this case are .forwarded 

to this office they should be accompanied by the foregoing holding 


· and this indorsement. For caivE11ience .or reference and to facilitate 
attaching copies of the published order to the record in th.is case, ..,,,·' .. 
please pla.ce the file number of the record in brackets at the end of 
the published order, aatfollOli'as 

(C~ 239676). 

T. H. Green, 
Brigadier General, u. s. Anrrr, ' 

Assistant 	Jmge .Advocate General, 
In Charge of llilitary Jus.tice. 



--------------------

WAR DEPARTMENT 
ArlfW Service Forces 


In the Office of The Judge Advocate General 

Washington, D. c. 


(2.'.31) 

SPJGK 
CM 239688 9 OCT 1843 

UNITED STATES 	 ) MILI'l'ARY DISTRICT OF WASHINGTON 

) 


v. 	 ) Trial by G.c.M., convened at 
) Fort Belvoir, Virginia, 17 


Second Lieutenant FEaNA.NDO ) August 1943. Dismissal. 

J. PALICIO (0-1110703), ) 

Corps of Engineers. ) 


OPINION of the BOARD OF REVIEW 
. LYON, HILL and ANDREWS, Judge Advocates 

·1. The record of trial in the case of the offic~r named above ha.a 
been exam1ned by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused wa.s tried upon the following Charges and Speoifioa
tionaa 

CHARGE Ia Violation of the 64th Article of War. 

Speoificationa In that 2nd Lieutenant Fernando J. Palioio, 
Company "A", 939th Engineer Aviation Camouflage Battalion, 

· Fort &lvoir, Virginia, having received a lawful command 
from 1st Lieutenant Henry F. Dombrowski, Company "A", 
939th Engineer Aviation Camouflage Battalion, his.superior 
officer, _to remain in the company bivouac area, Fort 
&lvoir, Virginia, _for an organi,ational conference ·called 
by order of the Battalion Commander, Major Edward J. 
Fl.etcher, 939th Engineer Aviation-Camouflage Battalion, 
ArrfI¥ Air Base, Richmond, Virginia, did at Fort Belvoir, 
Virginia, on or about 1 July 1943 willfully disobey the 
same. 

CHA.RGE Ila Violation of the 61st Article of War. 

Speoifioa.tiona In that 2nd Lieutenant Fernando J. Palioio, 
Company "A" 939th Engineer Aviation Camouflage Battalion, 
Fort Belvoir, Virginia, did without proper leave, absent 
himself from his organizati9n and station at Fort Belvoir, 
Virginia from about 2 July 1943 to about 9 July 1943. 

He plee.ded guilty to Charge II and its Specification and not guilty to 
Charge I and 1.ts Speoifioa.tion. He wa.s found guilty of all Charges and 
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Specifications. No evidence of previous convictions waa introduced. He 

was sentenced to dismissal. The reviewing authority approved the asntence 

and forwarded the record of trial for action under Article of War 48. 


3. The evidenoe fo~ the prosecution shows that on 1 July 1943 ac
cused wu a platoon commander of Company A, 939th Engineer Aviation 
Camouflage Batta.lion. at tha.t time stationed for a month·' ot temporaey duty 
at the Engineer Board bivouac area, Fort Belvoir, Virginia. (R. 7, 8,.15, 18). 
First Lieutenant Henry F. Dombrowski, 1897th Engineers, was oommalld.ing ot
fioer of Company A. On the· evening of 1 July, betwe~n 6115 and 5&30, Lieu
tenant· Dombrowski saw accused in the oompa.ny area. "ready to go to to.wn, with 
a suit case". Lieutenant Dombrowski told aooused "tha.t he would not be able 
to go to town th.at evening as we had an organizational meeting that the M&jor• 
wanted Lieutenant Dombrowski to hold that night. He expl&ined that-the meet•. 
ing would be right after mess and would be held •at the officers B.O.Q •. in our 
barracks" (R. 8, 9). Major Edward J. Fletcher, commanding officer 939th 
Engineer .Aviation Camouflage Battalion,heard this conversation. Major . 
Fletcher testified that aooused "walked up to company headquarters with a 
suit case • • • in he.pd • • • and his oomp~ commander told him that there 
would be no passes f~r that evening, that officers would have an officer•' 
meetingJ that the .:me~ting had been called at" the request ot the witness 
(R. 13, 14). At approximately 5130 that evening Lieutenant Dombrowski, ao~. 
cused, and Second Lieutenants Williams. Tilton and William R. Blount, Jr., 
both Corps of Engineers, and officers of.Company A, attended mesa together. 
According to Lieutenant Dombrowski. he reminded aooused of the meeting and 
aooused asked him "what he would get" if he went "AWOL". Lieutenant 
Dombrowski told aooused that there would be a possibility of his being 
punished under Article of War 104. or of his being oourt-martialed, or that 
11he could get the book". The lieutenant also told him that "he would not 
be able to leave the area that evening and that we might have to stay longer 
until we found out just what was going to develop from that meeting*••"• 
Lieutenant Tilton testified, with respect to this conversation at "mess"1. 
"Lieutenant Dombrowski told us that all officers and men would remain in 
the area and Lieutenant P~lioio indicated that he didn't intend to stay••• 
and asked the comp~ commander what would be done to him if he did go 
away•••". Lieutenant Blount testified to the same effect (R. 9-11, 15, 
16, 18). flhl.le the officers were at the "mess" table. a messenger oame in 
and told accused that someone wanted to see him, whereupon he got up and 
left. Aooused·was not present at the meeting at'ter 11mesa 11 (R. 11, 12, 16, 
19). First Sergeant Samual s. Gregory, Company A, stated that on the even
ing in question, between 5130 and 6iOO he saw accused approach a oar driven 
by a woman. Aooused placed his elbow on the door of the car and spoke to her 
"very cordially". After that accused went to the officers' quarters. came 
out with a. suitcase in his hands. climbed into the oar e.nd was driven off. 
According to Sergeant Gregory, it was "a plain civilian oar" (R. 24. 26). 

·· ,Without objection the prosecution introduced i~ evidence a. duly 

authenticated extract copy of the morning report of aooused's oompa.ny for 


-2

http:oompa.ny
http:oompa.ny


(233) 

2 July 1943 which showed the initial absence of accused on that date a.t 

"0600hrs". Also without objection, there was introduced a. duly authenti 

cated extract oopy of the morning report of accused's company showing hi• 

return from "AWOL to duty as of 9 July 1943 1500hrs" (R. ·s, 7J Exs. l, 2). 


Aooused testified in his own·beha.lf. He was born in Havana, Cuba, 
and when the war started he felt th.at he n.n.s about aa much called to it as 
aJl¥body else" so he came "here" and joined the United States Arrey, took his 
three months.basic training, went to officer candidate school, obtained his 
American citizenship and was graduated as a second lieutenant. He said that. 
there was "trouble" very soon a.f'ter his first assignment. He did not lmow 

• why, 	except perhaps it was because he had an "accent". His testimony 
indicated his dissatisfaction because in the leadership of his platoon he 
did not have that authority to which he was entitled as a second lieutenant. 
He was not asked for "recommendations" for promotion to Private First Class. 
Hia recommendations for passes were not followed. On one occasion, he stated~ 
he was cursed in the orderly room in the presence of the First Sergeant and 
the Charge.of Quarters. Accused explained& 

"The co~ditions were so bad that I had _to break the law or 
take the la in my hands to bring to the officers of a courts 
martial, k:ilowing that they would charge me in a courts martial, 
the conditions in that company such as it was. Kn.owing that the 
majority of the officers would say rt was just an idea of mine· 
probably I could not go to my Battalion Commander because I did 
not £eel he J'Ould rely on my words • • *•" 

•
Accused admitted that Lieutenant Dombrowski told him "that evening" of the 
meeting to be held later. According to accused, "that reached the.peak" and, 
"naturally", he asked the lieutenant what "the punishment would be for going 
AWOL". Accused then decided to go "AWOL".,· He had previously planned to go 
to town and had hired a taxi. While in the "mess" hall word came to him 
that somebody was waiting for him. He went out and "it was the taxi itself". 
Aooused said he did not intend to disobey an order of his superior officer•. 
He thought that the meeting was to be informal. He said& 

"Actually that night I wanted to go to Washington to visit 
•••_the Na.val and Military Attache to the Cuban Embassy•*•"• 

· He added that when Lieutenant Dombrowski told him of the meeting, he thought 

it was one of those tricks to keep him there, "to pile one thing after the 

other". 


4. The Specification of Charge I alleges willful disobedience by ac
cused of a lawful order "to remain in the company bivouac area for an 
organizational conference". The actual wording of the "order" as testified 
to by Lieutenant Dombrowski varies from that set forth in the Specification. 
Lieutenant Dombrowski testified-he told accused "that he would not be able 
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to g6 to town that evening" because of the meeting. Standing by itself'. 
thia statement sounds more_a.dvisory than directive in character. The 
testimony of' Lieutenant& Tilton and Blount gives more the ring of command 
to the words employed. They said that Lieutenant Dombrowski told them. 
including accused. tha.t- "all ·officers ~ remain in the area". Even 
this •.while strongly indicating a mandat~. by itself does not show an 
order specifically and in.di vidually given in contra.distinction to one of 
a general scope. applying no more to accused.than the rest of the command. 
However. the circumstance. that accused was on the point of leaving the 
area to go to town with his suitcase when he specifically was told "you 
will not be able to go to towna and 11all officers will remain in·the area"• 
has the effect of bringing this directive from the general to the specific. 
and of mak:ing_it mandatory in nature in order to meet the exigency of 
accused's threatened departure. Thia conclusion is substantially sharpened 
by what ensued. Aocused asked what would happen if he went "AWOL" and wu · 
promptly told that he would be punished. possibly to the extent of dismissal 
by a general court-martial. In view of thia there oan be no doubt that 
Lieutenant Dombrowski ip.tended tD order accused not to leave the area. and 
no doubt that accused understood the purport of what was said. It is im
proper to split hairs in such a situation when it so clearly appears that 
there was a meeting.of' the minds. The command waalawf'ul. it was understood 
by aooused_ and was willfully disobeyed. The explanation of' accused that he 
diaobeyed the command in order to bring the condition in his company to the 
attention of the officer• of a general court-martial indicates that he under
stood the order and that hi• disobedience was willful. The real reason for 
accused's disobedience ma.ywell be found in.the testimoiv of Sergeant Gregory 
who told of the cordial meeting by the accused and the woman· waiting. for him 
in the ca.r. · • · · 

The·Spe~ification. Charge II was proved and was a.dmitted by accused in 

his plea of guilty' to _tlul Specification and to Charge II. 


5. Accused_ ia 24 -yeare of age. B's wa.s commissioned second lieutenant. 
Corpe of Engill8ers • 17 February 1943. There was enlisted service from 7 
August 1942 · to 17 February 1943. War Department records show that aooused 
was born- in Ha'ff.Ila• Cuba. He attended Colegio De Belen-Havana School for 
10 years. graduating in 1935. He was graduated from Florida Military Academy 
in 1937 and from the·lnatitute de la Havana in 1938. He studied architecture 
at the Univeraitf ot Ha.vane. for two year• but did not graduate. He took a 
three months• course in military camouflage at the University' of Ha-.ana in 

_the sunn.er 	ot 1941. In the first indoraement upon aoouaed's application for 
admission to Officer Candidate School his rating for leadership is given as 
"averagea and his character •excellent". 

6~ ~e oour~ wu legally constituted and had jurisdiction of the person 
and the aubjeot matter. No errors injuriously affecting the substantial 
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rights ot aooused were committed during the trial. In the opinion of 
the Board of Review the reoord ot trial ia legally auftioient to support 
the findings of ~uil ty and '!;he sentence .,nd to warrant confirmation thereof'. 
Dismissal is autho~ized upon conviction of' a violation of' Articles of War 
61 and 64. 

__. __2.a.;-=--="='="i~-~-----S_,_~------• Judge Advocate. 

~'~.--;~~~ ........;;;;------• Judge Advooate. .....---::=-~~;~~ 
-+~ ...•-.-.d.....,.r:idr.119ac•t0:..&.-·•....._.;:Kl,,l~-..:~•R.._a.;•~Zl~."" Judge Advocate. 
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SPJGK 

CM 239688 lat Ind. 


Wa.r Depa.rtment, J.A.G.o., I 3 OCT 1943 - To the Seoreta.r7 of War. 

1. Hernitb transmitted tor the aotion of the ;President ar• the 
reoord ot trial am the opinion of the Board ot Revin in th• oaH ot 
Seoond Lieutenant. J'tnw:ido · J. Palioio. (0-1110703), Corpa ot Engineer,. 

2. I oonour in the opinion of the Board. ot Review that the reoord. 
ot trial 11 legally 1utfioient to. aupport the finding• and aentenoe, 
and to warrant; oonfS,l"Jlll.tion thereof. Under all th• oiroumatancea, I 
reoommend that the aentenoe be oonfirmed and oarried. into execution. 

' 3·. Inoloaed a.re a. draft of a. letter tor the ·a1gnature ot th• 
Seoreta.r;y ot Wa.r transmitting the reoord to the Preaident tor hia ao• 
tion am a form ot ExeoutiTe action de1igned to oarey into efteot the 
reoomrn.emation hereinaboft ade, should auoh aotion meet with approftle 

a...~ • 
l(yron o, Cramer, 
?&jor 0.ner&l, 

S 	Inola, fht Jud.p .AdT001:be Geml"IJ., 
Inol,l•J'orm ot Ix, J.o._:lcm, 
Inol,2-Reoord ot ~r:l&l., 
Inol,S-Drat, ot le,, tor 
·11,, Seo, ot War. 	 •----------\

(Sentence oon.ti:rud, o.c.K.O, 377, 20 Nov 1943) 

• e. 
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In the Office of The Judge Advocate General 
11ashingto:1,D.C. (23'l) 
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UNITED STATES 	 ) CA.MP ROBERTS 
) 

v. 	 ) Trial by G.c.u., convened 
) at Camp Roberts, California, 

.Second 	Lieutenant BEfilTAHD ) 20 Au.,'""llst 1943. Dismissal. 
.·)A. LEVITT (0-1182631),


AT'!'cy' of the Urrl.ted Stntes. ) 


OPINION of the BCARD OF REVIE\T 
HILL, DRIVER~ .LOTTERHOS, Judge Advocates 

1. The Doard or Heview has examined the record of trial in the 

case of the officer named above and submits this, its opinion, to The 

Judge Advocate General. 
 . . 

·2. The accused was tried, upon the following Charge and Spec1.i'ica.

tion1 · 


CHARGE1 Violation of the 61st 	Article of v;ar. 
' 

Specification• In that Seccnd Lieutenant Berna.rd A. Levitt, 
Field Artillery Officers Replacement Pool, Camp Roberts, 
Calii'ornia~ attached to Battery D, 51st Battalion, 
Eleventh Field Artillery Training Regiment, Camp R9berts, 
Calii'ornia, did, without proper leave, absent himselt' 
from his proper station and duties at Camp Roberts,· 

· California, from nbout 1400 17th July, 1943, to about · 
0800 9th August, 1943. · 

Ha pleaded guilty to and was found guilty of .the Charge and Specirica-. 
tion. He was sentenced to be disntnsed the service. The reviewing au- ._ 
thority approved the sentence and .t'orv.rarded the record of trial for 
action under the 48th Article of War. 

3. The evidence for the prosecution shows that accused was on · 
24' June 194.3. assigned to the Field Artillery Officers I Re1,J.acement Pool 
School at Camp Roberts, California, and attached to ~attery D, 51st 
Field Artillery Training Battalion. Accused attended the school !'rom· :, 
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26 June 1943 until 17 July 1943, when he 1·ra.s directed by an order 
posted on the school bulletin board to report at 1400 hours for 
supervised study•. ~'he defense conceded that accused read the 
bulletin board and disobeyed the order. He did nt>t report on 17 
July. On 19 July Second Lieutenant Raymond Q. Hennicke, the school 
adjutant, went to the orderly room of Battery D and to the quarters 
of accused, but was unable to locate rim. Accused did not report for 
duty with the school at any time from 1400 on 17 July 1943, to 0800 
on 9 August 1943.. The mornil'J.2; reports of Battery D for July and 
Au£;ust 1943 showed the accused from student officer FACRPS · to absent 
without leave, 1200 17 July 1943, arxi from aosent wj,thout leave to 
duty 0800 9 August 194J. During that period, ·accused had no le2.ve 
or permission to absent himself from the school (R. 6-14; Zxs. A and 
B). 

•4. For the defense, .iiCCused testified that. he had att_ended 
college for one year and had been a sales tax investigator for the 
City of New York. He .ras interested in engineering, and prior to his 
entry i..,to the Arrey, took an eight months engineering course, spon
sored by the.Government, in the Defense Training Institute in Brcoklyn, 
liew York. IIe v;as induc.;ted en 27 C::tober 1942. In his application 
for Officer Candidate School, he gave ."Field Artillery" as his first 

. choice, because he was given to understand that he wocld only be con
sidered for that arm of t.11.e service, and that he rright be able to. 
specialize in somethine of an engineering nature. After thirteen 
weeks at Fort Sill, he was commissioned and sent to Camg Roberts, where, 
aboat a week after his arrival, he was ordered to attend the Field Ar
tiller-J Officers Replacement Pool School. IIc found the school 
11abominable 11 • He had been going to school all his life and had never 
had any trouble at all but the pool school was of a different type;· 
the work seemed drudgcrJ, he took no interest in it, did very little 
studying, and U1e lack of interest showed in his poor grades, which 
was the reason why he "eventually wound up" in supervised study. He 
had thought thet after graduation from Officer Candidate School he 
would get into something in which he could take an active part. 
Instead of that, it was just dey after day and eight hours a day of 
classroom work. The subjects of study for the first two weeks were 
alm::ist exclu~ively me thcx:ls of ir...s tructional training, and during the 
period from ~6 June to 17 July he had completed only two weeks of the 
course. He did not like the theoretical side of the: work, and he told 
Irajor ICicly and Ueutenant Colonel Hasslock that he would like to be . 
given something more in the line of engineering, like drafting, machine 
shop work or· chemistry. Irajor Y.iely told him that they would decide 
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where they wanted to put him, and intimated th2.t accused had an 
ulterior motive in making the request•. On 17 July 1943, when ;he 
found that he was ordered to the study hall, he was "spurred. by ; 
disgust", h~ just couldn't stand it any more and decided to go to 
Los Angeles. He stayed a week with some·relatives in Los Angeles, 
and spent the next two weeks at a hotel. He then realized that he 
had canndtted a senseless,"unheard of" act, and hoping that he would 

be given anothe_r chance to make good, he returned to the school and 

since that· time had applied himself to his studies~ He had learned 

his lesson and felt that he could serve best in the status in which 
he was placed by his superiors (R. 15-30). 

5. The evidence shows and the accused admits by his plea of 

guilty and his-testimony that·he was absent without leave·rrom-~7 


- July to 9 August 1943, as alleged. The accused stated that he ab
sented himself because his lack of interest in the school resulted in 
poor grades and the requirement of su.pervised study, and he became 
disgusted and could not stand it any longer. 

6. The accused is 26.years of age. The records of the Office of 
The. Adjutant G.eneral show his service as follows: Enlisted service 
from 27 October 1942; appointed second lieutenant, Arrrr3' of the United 
States, from Officer Candidate. School, and active duty, 3 June 1943. 

7. The court'was·legally constituted. }Io errors injuriously. 
affecting the substantial rights of the accused were ·committed during 
tbe trial.. The.Board of Reyiew is of the opinion.that the record of 
trial is legally sufficient to·support the findings of guilty and the 
sentence am to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction. of a violation of the 61st Article of 1var. · 

~>{;_.:./~,JMge Advocate 

___..~·~-~·;i··~··:w.,_·_,Judge Advocate ....·--.;.=-·~-·-~:..... 

---,-2#~+,,1,i.=.~-.--...-.-....;..;·.__··.;;.__•__,Judge Advocate 
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4. The evidence.for the ·defense ·shows that the accused served 
under the.command of Lieu,tenant Colonel Lawrence J.·Ferguson from l June 
1942 to 3 July 1943, joining his battalion as a second lieutenant, and 
acting as platoon leader., until transfeITed to battalion headquarters as . 

·special service officer. His service during that time·was superior. He 
_was promoted to first lieutenant, in which grade he acted as company com-. 

; 	mander and executive officer., as well as special instr~tor and director 
of small unit combat demonstrations. All the older officers were well 
acquainted with :tlim., and he "enjoyed a.reputation .of high standing in 
evecy respect11 • 

~ . 

About 5 June the accused verbally reauested a transfer to a 
combat unit; and on 17 .June he repeated this request in a letter,· in 
'Which he admitted a 11lack of self-confidence, incompetency, inability., 
incapability., indifference, lack of leadership, and lack of desire or 
ambition to comme.nd a company11 ; whereupon Lieutenant Colonel Ferguson 
relieved the accused of his command, turned the letter over to his ~gi
m~ntal commander., and initiated reclassification proceedings against the 
accused, who was transferred., several days thereafter, to the 16th 
Regiment •. Data accompanying Lieutenant Colonel Ferguson 1s recommendation 
to the commanding general for reclassification of the accused included-the 
statement he had made about himself in his letter of 17 June 1943, asking 
to be relieved from his command. All the actions of the accused indicated 
to Lieutenant Colonel Ferguson the intense desire of the accused for com
bat duty (R. 16-31). 

Lieutenant Colonel R. w·. Barber had known the ·accused for about 
eight months, and considered him above average as a junior officer and 
platoon leader, who performed his duties with initiative, imagination arid 
above-average energy. He was always well thought of by his brother of
.ricers., "Who considered him reliable, cheerful and a good companion. Lieu
tenant Colonel Barber thought the accused entitled to an average rating of 
"Excellent" (R. 31-32). 

Major Harry N. Roback, Medical Corps, Camp Roberts psychiatrist., 
a.tter an interview with the accused, concluded he was sane., but mildly 
emotionally unstable, with a tendency to elation and depression. The ac
cused had gone to college before coming into the Army, where he was well 
adjusted and happy not only as an enlisted man, but also at Camp Roberts, 
until his p:romotion to first lieutenant. As a platoon leader he was 
happy., but .when he became c·ompany commander he began to feel inadequate 
for that position., that he was not winning the respect of his subordinates, 
and so inferior that he asked in a letter to be relieved. He wanted to be 
sent to combat. He is not able to bear prosperity., but adjusts well "When 
he has to struggle and suffer. His periods of elation and depression are 

.,. 

-2

http:comme.nd


(243) 


not sufficient to classify the symptoms as part of an insan-1.ty, and 

there appeared to be no history of mental disease in his family. He 

stated he prefe1Ted to be a second lieutenant and platoon leader., or 

an enlisted man driving a truck~ for he was happy 'When doing thAlt work. 

Major Roback. reconnnended. that the accused should not be sent to combat, 

but transfeITed to another post and reclassified ror limited service. 

He saw the accused twice, the last time on 28 July, the day he returned 

from AWOL. On 19 July, in their first talk, the accused stated he con

templated going AWOL, and asked what the pnnishment would be; he said he 

planned to do this because he was not able to stand it much longer at 

Camp Roberts. He also made it clear that he was reluctant to continue 

as a commissioned officer. Major Roback believed, with a transfer to 


. another post, ·in time the accused would be completely nonnal; but that · 
he was not emotionally stable enough to be an officer. The accused was 
mentally sound on 17 and 18 July 1943. On 17 July he telephoned Major 
Roback, who told him his transfer could not be a1Tanged for at least 
thirty days. lJ:ajor Roback b~lieved that between 18 and 28 July 1943 
the accused was mentally sound all the time. The defense stated they 
were not making the defense of insanity, but admitted and insisted the 
·accused was mentally sound; the medical testimony was offered only in 
mitigation (R. 33-47). 

Second Lieutenant James H. i:cPheeters testified he had known 

the accused since 1 June 1942; his reputation was very good as a soldier 

and also good as to his character (R. 47-4B). 


5. After being fully advised of his rights the acpused elected to 
be sworn and testified., in brief., as follows. He was inducted 21 March 
1941, at Fort MacArthur, California, and served with antitank forces at 
Fort Lewis., Yfashington, for thirteen months as a private nntil 9 October 
,men he was made a corporal. He never had any difficulty, and was happy 
there. He made an application to go to Officers• Candidate School., at 
Fort Benning, vrithout realizing the responsibilities involved. About a 
month later he took his physical examination, went out on maneuvers., was 
called in, left., and arrived at Fort Benning, 22 February 1942. He had no 
difficulties as a secqnd lieutenant in which grade he served until 26 
December 1942, enjoying his work and putting a good deal of energy into 
it. He had no particular ambition to advance, being quite satisfied wit.12 
his assignment as platoon leader. When made a first lieutenant, he became 
executive officer, and found the duties not to his liking; he served as 
company commander about a month and a half., but did not perfonn his work 
satisfactorily in his own estimation, and did not try particularly; 
despite which he was not criticized., there were no complaints about his 
work, though he even "fished" for a couple. He still desires very much 
to get into combat, would like to retain his commission, but more than 
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that wants to retum to the enlisted ranks. His primary- motive .for 

absenting hi:msell 1rl.thout leave was his :impatience to get away .from 


· camp Roberts; he bad been there 11ell over a year, although he had been 
promised. he would be relieved. af'ter serving a year there, and thought 
he might be shipped out for not living up to the standards. o.f an o.f
.ficer - for combat preferably; that was his reason. 

He talked with :tG:ijor Roback who indicated to the accused that 
he ll'OUl.d not be transferred to combat service upon Major Roback's recom
mendation•. He had seen officers -who did not amount to much shipped out, 
so concluded, if' he were not 113.Ilted around so much, he might be also, but 
would not be if his superior officers requested his retention. P.e made 
up out of his own mind the characteristics he gave himself in the letter. 
He did not think he possessed them, and knew he could do much better than 
what he put down. He adopted the worst possible. plan to accomplish his 
purpose in order to get quicker action, feeling he bad exhausted all other 
avenues of approach and found them unsatisfactory- as far as results were 
concerned. He had requested a transfer by letter, asked the adjutant to 
put him on order, and also asked S-3, his fo:rfher company cmmnander, who 
said yes at first, but later the accused_dis~ered the adjutant was 
striking his name of.f eve_ry- transfer orderf''although he too bad said he 
110uld recommend the accused's transfer, still he was elimjnating his 
name because the battalion coimnander insisted that the accused remain. 

\'when he was away, he went to his home at 'Whittier, Gali.fomia, 
for five days, telling his mother and father he was on leave; then to 
the mountains £or four days. He honestly had the idea he could accomplish 
his purpose o.f getting into combat by going AWOL. He had not talked it 
over with any other officer; poss-ibly it was the long hard way, but 
shorter than staying at camp Roberts (R. 48-65). 

. \ 

6. The Specification alle~es absence without leave f'rom 18 ~ 
to 28 July 1943. The plea of' guilty is corroborated by .full. and uncont.ra
dicted evidence, including the accused's own testimony-. The record 
establishes a most unusual motive for the accused's deliberate and - 1 in 
his case - llllprecedented dereliction, namely, his desire to expedite the 
f'uliillment of his heretofore thwarted ef'forts to obtain a transfer to 
:foreign service. This motive, and the accused's sp)ern:Ud record, 
demonst.rateci capacity, and excellent character - all clearly sh01m by 
the uncontroverted testimony- o.f hjghly- credible witnesses - ;fumish no 
defense to the Charge., but are eligible £or consideration in extenuation 

.only. 

7. -ffar Department records show the accused is 24 years 0£ age. He 
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enlisted 31 March 1941; went to Officers• Candidate School 22 February 
1942, was temporarily commissioned second lieutenant; Arny of the 
united states, 22 lfp.y 1942, and promoted to first lieutenant, 26 
December 1942. · 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights- of the accused were colllllitted during 
the trial. In the opinion ·of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant confinnation thereof. Dismissal is authorized upon 
conviction of a violation of Article of war 61. · 

~~~~ ,; Judge Advocate. 

~C.~. Advocate. 

~Juil,t;• Advocate. 
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SFJGN 
Cll 239693 

1st Ind. 

War Depart.ment, .J.A..G~O., 1 T SEP 1943 - To· the Secretary of ~ar. 

l~ Herewith transmitted for the action of the Prem.dent are 

the record of trial and the opinion of the Board or Review in the ' 

case or First Li.eutenant Harold c. Burton (0-1284096), Intantry. 

· 2. I concur in the opinion of the Board of Review that the 

record of trial is legally sut.ficien·t to support tb:t findings and 

sentence and to warrant conf'irmati.on thereof. I recommend that the 

sentence of dismissal be confirmed but suspended duriDg the pleasure 

of the President. 


3. ·Inolo sed are a draft of a letter for your signature., trans
-mitting the. record to. the President, for bis action, am a !orm of 
Executive action designed to carry into e!f'ect the f'oregoing recom- . 
~ti.on, should such action meet with your approval.

' . 

llyron C. Cramer, 

Major General, 


The Judge J.dwcate General. 


3 'Incls. . _ 
Incl l - Record of' td.al. 
IDcl 2 - Dft•. of ltr. £or 

· Sig. Sec. of War.· 

Incl 3 ..;. Fom of Executive 


action. 


(Sentence confirmed but execution suspended. o.c.v.o. 339, 6_ 'Nov 1943). ' 
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WAR D&A.."i.'.i.lIBN'l' 
Army Service Forces 

rn the Office of The Judge Advocate General 
(24'1)Washington, D. C. , 

SPJGN 
cu 239710 7 OCT 1943 

U N I 1 E D S T A T E S 	 ) xn CORPS 

) 


v. 	 ) Trial"by G.C.M., convened at 
) ·Camp Butner, North Carolina, 

Private SAI1 (NiiI) PAFKili ) 3, 5 and 6 August 1943. 
(36014bl6), Headquarters ) Dishonorable discharge and 
Battery, 930th Fj_-eld ) _confinement for life. 
Artillery Battalion. ) Penitentiary. 

REVIJ:.W by the BOARD OF REVIEW 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

1. ·The record of trial in the caso of the soldier named above has 
been ex2J!li.ned by the Board of Review. 

2. The accused was tried upon the· following Charge and Specificatio~: 

CHARGE: Violation of the 92nd Article of War. · 

Specification: In that Private.Sam P~ker, (Then Technician Fourth 
Grade) Headquarters Battery, Nine Hundred Thirtieth Field 
Artillery Battalion, did, at 512½ Proctor Street, Durham, 
North Carolina, on or about 0030-7 July 1943, with malice 
aforethought, willfully, deliberately, feloniously, unlaw
fully, and with premeditation kill one Private First Class 
James E. Chambers, Nine Hundred Seventy Seventh Air Base' 
Security, Camp Butner, North Carolina, a human being by 
shooting him with a pistol. · · 

He pleaded not guilty to and was found guilty of the Charge and Specifi 
cation. The offense was committed in time of war. No evidence of pre
vious convictions was introduced. He was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to 
become due and to be confined at hard labor for the term of his natural 
life. The reviewing authority approved the sentence, designated the 
United States Penitentiary, Atlanta, Georgia, as tne place of confine
ment, and forwarded the record of trial pursuant to Article of War 50½. 

3. The evidence for the prosecution shows that 
~ 

the accused, a 

colored soldier, then a sergeant, met his friend, Ethel Swindell, a 

beautician by trade, as she emerged from a picture show, in Durham, 

North Carolina, at about seven o'clock on the evening of 6 July 1943. 
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After imbibing soft drinks, they proceeded to her room, on the second 
floor of a rooming house, one means of access to which was an 9utside 
stairway leading up to a screened porch, whence a door opened into a 
bedroom adjoining Ethel•s•.Shortly after the accused and Ethel had arrived 
.at her room, the deceased, somewhat intoxicated, came to this screened 
porch door, which Ethel opened, s~anding there and talking to him for about 
an hour, while the accused remained seated in her room, within sight of 
the other two, through the·bedroom door. Finally the deceased struck Ethel, 
once on ·her face· and twice on her side. At this, the accused rose to his 
feet and stood in the doorway. Ethel had said goodnight ar..d started avra:·.l 
from the deceased, when he, seizing her a.rm, snatched oer toward him flin a 
fast pull•. The accused, speaking then for the first time, and in a nor
mal tone of voice, remarked to the deceased that •it had better be goodnieht•, 
whereupoq t.i:1e deceased relinquished his. hold upon Ethel, and put his hand . 
in his pocket. Ethel beat a hasty retreat up the hall toward the bathroom. 
Departin6, she observed a·momentary •glint' in clos.e juxtaposition to the 
accused I s hand at about the level of his waist. Before she reached the 
bathroom, she heard a shot; then, after a very brief interval, three more, 
in quick succession (R. 10-15, 18, 22-25, 28"-29, 34-43, 53-57). 

According to the accused's statement - made the followine day, and 

introduced in evidence by the prosecution - upon releasing Ethel, the 

deceased started-toward the accused. 


•Then I drew my 25 cal. automatic*** and*** fired one shot 
at him. :-:'::; bullet did not hit Private· Cnambers. Then Pvt. Cham
bers turned, and ran down the stairs. ·I walked 011tside of the 
house onto the porch,. and I fired, I euess, three shots. After 
I fired these three shots, I walked dovm the stairs and saw 
Private Chambers lying on the floor. Then, I went to the bus 
station, got on a bus, and retUined to CcllTlp 8 (R. 92-93; Ex. 6) • 

. Shortly after the shcoting, the deceased was found on a landing. 

halfway down the stairs, with a bullet wound in his head from which, at 

seven o'clock the next morning, he died (R. 16, 17, 26, Z7, 149; Ex. 10), 


About eight feet above the floor of the bedroom into which the door 

from the screened porch opened, and directly above it, was a bullet groove 

observed for the first time after the shooting, the only one inside the 

room. Outside, another groove indicated that a bullet, fired from the 

screened porch above,·had penetrated a banister of the stair rail, border

ing the landing where the deceased was found (R. 57-59, 96-98, 107-109, 

113-115). · . 


4. Adduced on behalf of the defense, the evidence of the duly 
qualified chief of the neuro-psychiatric section at the station hospital 
indicates that the accused is a dull, phlegmatic and sluegish individual, 
with a mental aptitude rating of 8 yea.rs, 9 months, who has made an adequate 
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adjustment to A:rur;; life, leading 11 a routine, :nore or less humdrum 

existence, complying with all the 01·ders and regulations, 1f working 

satisfactorily as a cook, and meriting his promotion to sereeant, the 

Grade which he had attained prior to ti1e shooting. Despite his 11 limita

tiori of innate intGlle~tu.al enr:1Q1'm'!ent, * -l:· * he is not mentally ill ar,d 

is fully responsible for nis behaviorn (E. 157-158). 


Ee was characterized uy his mess sereeant as •always a very workable 
type of person, vary easy to get along withn, quiet, good-natured, coopera
tive, and n~ver known to cause any trouble. This characterization was 
corroborated by both his battery commander and his mess officer (R. 158-166). 

Ethel Swindell, recalled as a defense witness, testified that when 

tne deceased knocked on the doer, tr1e nif;ht he was killed, she first told 

him she was in bed, to w:,ich he replied, "No you're not because you are 

sitting beside the bed in a chair~, which she was, and which the deceased 

could only know by lookin6 through t::1.e window (R. 154-156). 


5. The accused, after his rights as a witness had been fully explained 
to him, t0stified, under oath, that after Ethel and the deceased had talked· 
for an hour at the screened porch door, the decea~ed entered the bedroom 
adjoining l!:thel 1 s, where the accused was waiting, moving out of range of 
the accused's vision. nThey talked for about 15 minutes,nhe continued,

• 
.uan1r noticed., I could hear them talking., and I noticed that 
they were arguing and I noticed that he struck Hiss Swindell 
twice. * * * Miss Swindell either set on the bed or he 
knocked her on the bed, but when licks were passed she hit on 
the bed. 1,liss Swindell would tell him to stop, said I Don't do 
that,' and he does it again, and Hiss Swindell., I could hear her, 
tried to get loose from him, and then I gets up and walks to the 
door*** I didn 1t do anything., just stood there in the door. 
***He turned and she walked a couple of steps back from him 
and he leaned his left hand up on the dresser and put his right 
hand in his pocket. ***Well., he stayed there for awhile a.pd 
then he walked over by the*** door leading out on the porch. 
***He takes his right hand out of his pocket and leans up 
against the door and puts his left hand in his pocket. * * * 
He takes and leans up against. the door and puts his left hand in 
his pocket·and he takes his right hand and grabs !v!iss Swindell and 
jerks her over to him. -i:- * if Then I spoke. * * -r.- I said, 1Don 1t 
you think it is time you should go now'] 1 * * * He didn I t say anything 
but he let Mi::is Swindell go and that is the time she steps back 
from him.*** He straightens up, stands up straight in the door 
and puts his right hand in his pocket and. starts toward me. * ·* * 
He had both hands in his pockets.*** I tried to back up but 
the bed was behind me. * * * I takes my right hand and reaches in 
***my right hip pocket.*** I drew a revolver.** *Tl'hen I 
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drew the revolver I fired. * i:· * Over his head•. * * * To _ 
frighten him, to keep him from cori1ing on me. * * * Ee turned 
and goes out the door,*** I stood there for a second or 
two. * *-~* I :;oes out on the porch * * * I ,vas afraid of w'.oat 
he would dQ to ne through the w-lndow. * * 11- Because he ~ould 
see ni.e through the window and I couldn 1t see him.*** He had 
made the stater,1ent that he seen .Jiss Swindell ~etting on the 
bed. * * * through the wi.ndo,v. 11 

In· going dovm the s taps it is necessary to pass "that w-fudow. "I .walks 
out on the porch and fires four shots. 11 It was dark, and _the accused 
neitiler saw the deceased v,hen he fired, nor intended to hit him nor any 
o:ther person, ail!ling all four .shots at the victory garden planted b,elciw 
the outside stairV1ay, expecting to shoot into the ground. 11If.I just 
shot out straight from, me", he testified, 11I would have shot fu through 
a house that was setting across the street.*** I fired the shots 
to frighten, ~erely to frighten * * * hi'll off because i thought he might 
have.decided to shoot or throw a brick throu.yi the window.II The deceased 
had had his hands in his pockets when he left, and, the accused continued, 
11I -,.a.s afraid he might have - didn•t know what he -might have in his 
pockets, * * * he-might have had a gun, a knife or most anything" (R. 17S
182., 185-187). . 

After firing these shots, the accused, finding the room deserted, 
departed via the outside stairway leading dQwn fl'Ol!l the screened porch. 
As he descended, he testified.,· "I seed the soldier lying on the steps 
and I was frightened. 11 • He did not think, however, that any of the shots 
which he had fired.had struck the soldier. Upon returning to camp, the 
accused went to bed and slept for an estimated hour and a half until 
awakened by an orderly who told him to get up, that the military police 

-wan~d to_ speak to him (R. 189)'. 

6. The Specification alleges that the accused, with ma)4ce afore
thought, feloniously slew the deceased by shooting h;i.m with a pistol. 
The evidence shows that the a~cused, on a dark night, after firing crver the 
deceased I s head while the ·two Y(ere still in a lighted room where the de
ceased had just desisted from physically abusing the woman on whom the ac
cused was calling, followed tne deceased on to an unlighted screened porch, 
a few seconds after the deceased had started down an unlighted stairway 
leading therefrom, and there fired three or four ~ore shots, at least 
two of them in the direction of the landing halfway down the stairway, 
vlhere the deceased•s body v.ras later found. This evidence clearly estab
lishes the killing by the means alleged, upon provocation inadequate to re
duce t.he grade of the offense; and the Ialnual explicitly provides that 
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11::ralice aforethought r:;a:r exist vrhen the act is unpremeditated. 
It may n1ean any one or more of the following states of mind 
~- * i:· co-existing with the act * * ·X· by .-:hich death ;i.s caused:
* * * knowled~e that ti1G act whic:1 causes death will probably 
cause the death of, or grievous bodily harm to, any person, 
***although such ~owlade;e is accompanied by indifference 
whether death or ·grievous bodily harm is caused or not tiy a 
wish that it may not be caused; -i.• -::- 1}• (I.ICM, 1928, par. 148~ 
pp." 163-164). 

'ih9 accused I s own te:;,timony as to the circu;nstances surrounding the 
shooti.'tlg, supports the conclusive inference ther~.:'rom tho.t he certainly 
rmst have l:m.own that shooting down the stairway would probably result in 
the deceased ·being hit,· althou;::h he may not have intended to hit him, 
and even hoped that he would not. 'l'hus the element of "malice afore
thought", as well as all others essential to establ·ishing the-commission 
of th0 offense alleged, is shown by the evidence, which, in the opinion 
of the Board of Review, is sufficient t.o support the court's findings 
of 1,~uilty of murder, as alleged. 

' 7. 'l'ne ,accused is 26 years of age. IIe was inducted at Chicago, 

Illinois,.l Aprii.1941. His record shows no prior service. 


8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were conmitted during 
the trial. In the opinion of the Board of Review the record of trial is· 
legally sufficient to support the findings and the sentence. A sentence 
either of death or of imprisonment for life is mandatory upon a con
.victicn 	of murder in violation of Article of Yiar 92. Confinement in a 
penitentiary is authorized by Article of War 42 for the offense of murder, 
recognized as an offense of a civil nature and so punishable by peniten
tiary confinement by sections 273 and Z75 of the Criminal Code,of the 
United States (18 U.S.C. 452, 454). 

Judce Advocate 

Judge Advocate 

Judge Advocate 
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WAR DEFARTM'Em' 

Anrry Service Forces 


In t;ne Office of The Ju:ige Advocate General 

Washington, D.c. 
 (25J) · 

SPJGQ 1 8 SEP 1943CM 239730 

UNITED STATES 	 ) FOURTH AIR FORCE 

) 


v. ) Trial 	by G.C.M., convened at 
) March Field, California, 29

Private JESSE STANTON (356_?)571), ) 31 July and 2, 3 August 1943. ~.:. 
Private First Class SYLVESTER L. ) As to Stanton, Brooks, Gihson, -~ 
BROOKS (13136661), Private GONZLEE ) Brunson, Gaines, Dishonor- :. :. 
GIBSON (33381014), Private First ) able discharge and confine- ~, 
Cliss .FRANK ERUNSON (33381024), ) ment for twenty (20) yea.rs. ::-: 
Private FRED GUNF.S, JR. (37243260), ) Penitentiary. Robinson 
all of 855th Engineer A.viati_pn ) (acquitted) • Da.vis, Albert 
Battalion; Private JOHN T. ROBINSON , ) W. Hall, Ha.skell,E. Hall (dis

· (38326773), Detachment No. 2, 4th ) approved by the reviewing 
Air Farce Replacement Depot, March ) authority). , 
Field, California; Private JAMF.S LEE ) 
DA.VIS (32214174), 1887th F.ngineer ) . 
Aviation Batta.lien; Private First ) 
Cl.ass ALBmT w. HALL (37234690), and ) 
Private HASKELL E. ·HALI, (35577349), ) 
both of 855th Engineer Aviation ) 
Battalion. ) 

HOIDING by :the BOARD OF REVIEW 

ROUNDS, fflBURN and IATTIN, Judge Advocates• 


. 
1. The record of trial in the case of the soldiers named above 


has been examined by the Board of Review. 

/ 

2. The only question requiring consideration is the designaticn 

of a penitentiary as the place of ccnfinemen.t. 


Confinement in a penitentiary in this case is not authorized 

by Article of War 42. The offense of commiting a riot is not punish

able by confinement in a penitentiary for more ~ban one year by some 

statute of the United States of general application within the cait:1.n

ental United States or by law of the District of Columbia. 


3. For the reasons stated, the Board of Review holds the record 

of trial legally sufficient to support only so much of the' sentences 

as involvesalshonorable discharge, forfeiture of all pay and allowances 
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due or to become.due, and confinement at hard labor tor twent7 yea.rs · 
in a pl.ace other than a penitentiary, Federal ~orrectional institu
tion, or reformatory. ·' 

Judge, .Advocate. 

~. .,, . 
:.14_-_~_.._.._;._.,.__:b_._~-~--·,.___, Judge Ad.vocate.·/_; 

.,, 
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1st Ind~ 

War Department, J.A..G.O., 18 OCT 194,)_ To the Commanding Gener~l, 
Fourth Air Force, San Francisco, California. 

1. In the case 0£ Private Jesse Stanton (35673571), Private First 
Class Sylvester L. Brooks (13136661), Private Gonzlee Gibson (33381014), , 
Private First Class Frank Brunson (33381024),.and Private Fred Gaines, 
Jr. {37243260), all of 855th Engineer Aviation Batta.lion, attention is 
invited to the foregoing holding 0£ the Boa.rd 0£ Review that the record 
of trial is legally su££icient to support only so nmch of the sentences 
as involves dishonorable discharge, forfeiture of all. pay and allowances 
due or to become due, and confinement at hard -labor for twenty years in 
a place other than.a penitentiary, Federal correctional instituticn, 
or reformatory, which holding is hereby approved. Under . the provisions 
0£ .lrticle of War so½, and Eltecutive Order No. 9363, dated July 23, 
1943, and upon the designation of a place of confinement other than a 
penitentiary, Federal correctional institution, or refornatory, you will 
have authority to order the execution of the sentence• .

2. When copies . 0£ the published order in this case are forwarded 
to t.ltis ·office they should be accompanied by the foregoing holding am 
this indorsement. -For convenience of.reference and to facilitate 
attaching ·copies o£ the published. order to the record :in this case, 
please place the file number of the record in brackets·at the end of 
U1A1~ti.0.J-..1shed order, as follows a 

OCT 19 ~3PM 





WAR DEP.AR'rMEN'! 
Army Senice Forces 

In the Office ot The Judge Advocate General 
Washington, D. c. (257) 

SPJ(f{ 

CM 239731. 


1~'1 ~ OCT 1943 
U N I 1' E D S 1' A 1' E S ) .EIGHTH SrnICB COMVAJlD 

AmlY SERVICE FORCES 
v. 	 ~ 

} 1'rial by G.c.K., ·conTe11ed at 
Second Lieutenant mE E. } Camp Hood, Texas, 17 and 18 
BUCK (0471770), Infantry, } June 1943. Aa 'to Li-eutenant 
Camp Wolters, Texas, and } Bucks · 'fo be diQ.iaaed.. the . 
Technical Sergeant BALPR w. } service~ A.I to Sergeaui; Van 
VAN S1'EENROVEN {l6043604), } SteenhoT8111 Findings and 
Medi cal Detachment, Camp sentence disapproved. 
Hood, 1'e.xa.s. ~ 

OPINION' ot the BOARD OF :REVIM 
MORRISB'.ITE, McCOOK and CLEMENTS, Judge Advooatea. 

---------------~----	 ..., 
1~ 1'he record ot trial in the toregoing caae ha.a been e:tvahed 

by the Board ot Review and the Board submits this, ita opinion, to !Jae, 
Judge Ad~ooa~e G.neral. 

2. 1'he aoouaed were arraigned and tried on the following Charp. 
and Speoiticationa · 

CIU.RGla Violation ot the 96th Artiole ot War. 

Specitioat1o:iu In that Seoond Lieutenant Rene J. Buolc, 
Inf'antry, and Teohllloal Sergeant.Balph w. Van Steenhonn~ 
Meclical Detachment, Camp Hood, 1'exaa, acting joint]¥, 
and in pursuanoe ot a ocrnmon intent, did at Temple, 
1'exu,· on or about April 27, 1943, wrongtully- and tel.OD;i.,. 
oully, 111th intent to procure the mi1oarriage ot lliH. .. · · 
De11ie Denson, inaert an instrument or instrument• into . . 
her vagina, or u.ae otlier m.eana, which act ft.II 1101; neoe11&17 
to preaern her' lite or health and was not done under tu · 

· 	direoti011 ot a 0011petent lioenaed praotitianel" ~ udioin•• 
and 1n. oonaequenoe ot which aot the •aid Mi•• De••i• 1. 
Denson died. 

. .
' . 

~. .Atter a motion to strike and plea in abatement aubmitted b;r. :tu 
joint defense, both ot which ,..re Without merit, had bem reapeotin'-7 
denied and overruled 07 the ooun, eaoh aoou,ed plead.ed aot guilty'\• 

.. 	 .' 	 . 

• 
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the speoitioe.tion. Each was tound guilty, as charged. No eTiden.ce 
of previous convictions was ottered. Lieutenant Buck was aentenoed to · 
dismissal. total forfeitures. and confinement at hard labor at s~ch 
place as the reviewing authority may direot for five years. Sergeant_ 
Van Steenhoven was sentenced to dishonorable discharge. tot&l fortei~n• 
and oonfinement at ha.rd labor at such plaoe as the rertewing authority 
may direct for seven years. The reviewing authority disapprond 'the 
findings and sentence as to Teo~ioal Sergeant Van Steenhoven.. He apprond 
the findings as to Lieutenant Buck except the words •and in consequence 
of which act the said Mias Dessie Denson died.• approved the sentence bu'b 
rm:rl.tted ao much thereof a.s provides for total tor:teitures and oon.finement 
at ha.rd labor for fin yeara. Ho rooomm.ende~ that the exeoution ot the 
sentence to diamiasal so approved by him be au1pended and forwarded the 
record of trial for action under Article of War 48.' 

4. Between about 7130 and 8100 o'clock on the evening ot 27 April 
1943• a young Wallan identified as W.u Ileta Shannon and an unidentified 
soldier in the automobile with her rented a cottage at the Boaelawn 
Tourist Courts. temple. Texas. from. a Mrs. T. F~ Gilleland. who testified 
that about a week e,µ-lier Miu Dale in the same car had rented a cottage 
from her. en tha.t•aarlier occasion the soldier registered as Lieutenant 
Dale (R. 10. 12). ~out l01ZO o1clook of the evening of 27 April 1943 
Miss Rita M. Gray. ·a. graduate nurse at the Soott and White Hospital. 
Temple. Texas. saw both accused, Lieutenant Buck and Sergeant Van Steen
hoven and Miss Shannon at the Scott and: White Hoapital·nth the 8 Denson 
girl." who at that time waa on a stretcher. dead. She. with Dr•. Stroble 
and several nurses. attempted first aid. At that time. in the preaenoe 
ot accused Buck. Sergeant Van Steenhoven made the statement •that they 
had been riding around in the evening• she was in the front seat with the 
Lieutenant and he was 1n the back 111th Mias Shannon. MiH Denson tainted · 
and they tried to reTiTe her and could not. he alao 1a.id 1he had two 11m&l1 
glasses of wine during the evening.• 1'he examination appears to have been 
casual. Dr. Stroble having aatiatied himaelt b7 using• stethoscope that 
the young woman•• heart .had atopped bea.t~g (R. 18•20). ffl.ley L Fish.er• 
night watchman at the Scott and White Hospital, also aa.w both aoouaed andMi•• Shannon at the hospital about lla30 the same night _(R. 1s;1s). !he 
Denson girl was pronounced dead by- Dr. Stroble. , · · 

. . . ·, . 

· ihe se.ne night at .3116 a.m... 28 April 1943. Dr~- Ch.arlea Phillipa. 
a Surgical Pathologist at Scott and llhite Hospital-~ ocm.duotecl an a.utopa7 
on what he described u the body' of lfi.H Dessie. Den1an;., . J'raa h11 tel'ti• · 
mo~ and copy ot the autopa7 report 9nr hi• liguture, uadtted in eTidaM 
a.a Exhibit .A., it suttioientl7 appear• that the 7oung ~aaan wa.1 about ai:lc·to 
e,ight or ten weeks• pregnant and th&t there· bad been a relatively recent 
attempt• •roughly twenty-tour hour••• to bring about a miscarriage. 1'here 
was a moderate u.ount of tearing md laoen.ticm.. in the' lower part ot the 
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oana.l from. which there was a certain amount of. bleeding., end "a. certain 

amount of force was used in attempting to empty the euretus11 which ia 

ordinarily •considered a~ attempting an abortion.• (R. 21-23) (He used 

the word abortion in testifying--the word "miscarriage• in the autoEsy.) 


6. Over the objection of accused Buck, a.fter the court had heard 

testimony including that of the accused concerning the circumstances 

under which it was given, a confession ma.\;le by him on 24 May 1943 in the 

presence of Lieutenant Colonel Walter S. Hunnicutt and the investigating 

officer, later trial.judge advocate, Captain William v. Lfflnens, was 

admitted in evidenc~. 


The pertinent and important statements contained in the confes

sion may be' summarized as follows (R. 54-57)1 


Lieutenant Buck, while stationed at MoCloskey General Hospital, 

first met Miss Dessie Denson when he was "picked up• by her in·a motion 

picture show the latter part of February. Therea.fter they became well 


· aequa.inted. He visited her in her home and met her father. Within about 
four weeks he began to have sexual intercourse with her, and about a week 
after such an occasion when a •condom• was broken, she informed him that 
she was pregnant. She insisted upon ha.Ting an abortion and when she per
sisted over his objections, he finally consented to assist her. A friend, 
Misa Shannon, first attempted to find a nurse, but failing in that, they 
arranged, at Miu 6hannon•a suggestion, to have the abortion perfonned by 
Sergeant Van Steenhoven., who, Mias Shannon said., knew a.bout such things 
and ~ould do it for nothing. The first attempt was made at a tourist 
camp, llhioh the confession describes as the Woodlawn Tourist Court. north 
ot Temple, Texas, but which in all probability was the Roselawn Tourist . 
Camp, managed by Mrs. Gilleland. Whatever the correct name of the tourist 
c&lllp., it 1a sufficiently clear from the testimony and the confession that 
the place described by the accused and Mrs. Gilleland are the same. At 
thia first attempt Steenho~n tried to insert a rubber tube of some sort 
i~to Mias Denaan•a vagina but was unsuccessful in bringing about an abortion. 

1'he next attempt, the oontession continues. took place at the· 
same tourist cemp about 7s30 in the evening a.bout one week later. Sergeant 
Van Steenhoven, Mias Shannon, Lieutenant Buck and Miss Denson were prese:at. 
The cabin waa:.,amall with only one chair in the room. Steenhoven had. a 
bag or a brief oaae containing some tools. one shaped like four spoons for 
dilating purposes, same·probes, •Hemostats", ~ame wires, coil springs., 
Kahn hypodermic needlea, other hypodermic needles and little bottles, which 
the Sergeant said contained distilled water. He also had some forceps and 
seemed to be proud ot the fact that they were curved and were from the 
dilpenaa.ry at Camp Hood. 1'he·confeaaion then describes the clumsy., ignorant, 

-~
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brutal efforts or this Sergeant to perform an abortion on the young 

wanan, during part of which time accused Buck participated by holding 

a flashlight until •he got sick and· retused to help any more.•· While 

Sergeant Vari. Steenhoven was resting, he got some wine which he, accused 

Back, and Mias Denson dre.nk. '.l'hereupon Steenhoven tied the uni'ortunate 

young waman•a feet to the bed and started to work with.her again. 

Accused.Buck now participated by holding her head and she dug her 

fingernails into his a.rm, apparently from the pain. Again they suspended 


. the operation while they dra.nlc some more wine and Miss .Denson lighted a 

cigarette and, apparently,· Miss Shannon end Steenhoven engaged in · 

•necking.& Thereupon Miss Denson•s cigarette went out entirely. She 
•kinda groaned and me.de a gurgling sound· from. inside, he grabbed her 

, pulse and her pube was kinda cutting up.• Sergeant Van Steellhoven aug
. gested apirits of ammonia, but Lieutenant Buck refused and after hastily 

re•clreHing the young woman, he put her in the os.r and drove.to temple 
with a view' to taking her to MoCloskey General Hospital. On the way they 
tound themaelvea olose to Scott anq "White Hospital where they were tinall;y 
admitted•. At that time acoueed Buck :felt the young woman's pulse and it 
11et1m.ed to be still beating. He called for a doctor while he and. the 
Sergeant took her out of the automobile and into the hospital on a wheel
.chair or stretcher. The doctor and two nurses worked on her :for five or 
ten minutes whereupon Lieutenant Buck began to get upaet, and not knowing 
what to do, he deoided to ahoot himself with a Inger piltol 'Which he had 
in the pocket ot hb ou, but Miu Shannon prevented him trcm doing 10. 
FrCIII. then on he could not remember very well what happened. 

e. .Although the oortE:11 delicti, namely, that an abortion or mia~ 
carriage waa a.ttempted one body of a young woman at the time and place 
alleged, ,and the identity ot the young wam.an u l6.11 Deuie Denson aa 
alloted are both inartitioil.lly e.nd ama.teurhhly eatabliahed by th• ev1• , 
d.02loe ottered by the trial judge advooate, they- are, n•v•rthele11, 1u.tt'i• 
obntly Htabliahed. It likewise aut1'1c1ently appea.ra trom. o~petent and 
Wld11puted evidence that at or about the time and near the place alleged 
theN 111U1 an attempt in aubetantially the maumer alleged to procure the 
~aoe.rriage ot 11111 Deuie Den10D. and th&t the, aot w1.1 not n•oHH,ey to 
pre1erve her Ute or health ud. wa, not under the dir,oticm ot a oompet,nt, 
lioenaed practitioner ot medicine. :t'l,.e oont,uion ot aoouHcl Buok i1 t\.111 
and oomplet•, 1howing not only h11 preaonce at the tim• and plao•, but hi1 

_aotiv• participation in the crime. 

1. the rtault ot the tore~oing 1, that the 0nl1 ,,r:t.o~. qu•1tion 
raiHd by the reoord ot trial 11 whether th• oonteuicm ot the aoouad n1 
Tolu:ct&rily ma.de without ooeroion, clurea1 or prom.11 ot rnvcl, With t\.111 
knowledge ot h11 privilege• again1t ••lf•inorimination. 

-'-. 
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a. The confession relied upon and introduced in evidence by the 
prosecution was ma.de by accused on 24 May 1943 in the room used a.a a court

, roOlJl in Camp Hood, Texas. 1'here were present at the time Ll.eutenant , 
Colonel Walters. Hunnicutt, Sta.ff' Judge Advocate, Camp Hood, Captain 
William V. Lamens• the investigating of'f'icer and eubsequently appointed · 
trial judge advocate of the genera.! court before which aoouaed was tried, 
and the stenographer. Oil that date accused was a prisoner in the priaon 
ward 0£ the Ce.mp Hood Station Hospital, was taken to the courtroCIII. under 
armed guard, and at the time of the ooni'easion it may be a.asumed that 
he was under restre.int (R. 31, 43, 60). From the testimony of' Colonel 
Hunnicutt, a prosecution witness, and independently by that of' the 

, accuaed himself', who teati:fied in his own behalf' in opposition to the 
admission of' the cc ...:ession, the following .fa.eta are eatabliaheda; 

Prior to ma.king the coni'easioo, accused Buck wa.s intonned o~ 

the offense with which he wa.s charged, the namea ot the witneuee who 

would appear against him, his right to croaa•examin.e, the purpoee· of' the 

investigation, and his right to subnit a. statement "llhioh, however, might 

be used against him (R. 32, 61). · 


In addition to the foregoing information and before he :made 
any statement of any kind, accused was advised first by captain Lemen• 
and then by Colonel Hunnicutt that he did not have to make a statement 
of any kind unless he desired to do 10 and that any. statement made by~ 
should bs purely voluntary and could be used against him. Colonel Rw:micutt 
reminded accused that he had previously warned hilll at pr~oua inveatiga~, 
tions in the case and then proceeded again to explaih to th.e acouHd hie· 
rights against aelf•inorimin.ation. Ca each occasion, a.t'ter each warning, 
accused stated that he fully understood hi• rights and desired to make a. 
statement (R. 32). It clearly appears tr01JJ. the testimony ot Lieutenant 
Buck himself that no ~hreata were made against him nor any otters ot· 
reward or leniency~ Except for the fact that he waa under restraint, · 
worried, and as he him.self expressed it, angry, there 1• noauggeatim ot 
duress (R. 61•52). . . · · · · 

9. The claim of the defense that the conf'easion wae involuntarily 
made or was othervdae inadmiasible 1e based on· evidence which ·1e likmee 
undiaputed that aoouaed haq been examined and interrogated on three 
previous occasions. first in the police station on 28 April 1943, where 
the interrogation was conducted principally by the county preaeoutor. 
Colonel Hunnicutt was present for the double purpose of proteqting not 
only the rights of the Government but also the rights of the &ocuaed 1n· 
hia interrogation by a civil prosecutor. At that time the rights or 
Lieutenant Buck against aelf•inorimination nre explained to hia'by Colonel 
Hunnicutt. and therea.i'ter acouaed did make a statement {R. 36-36, 46). 

- 6 



(262) . 
t'he next interrogation took place on 3 May 1943 and was conducted pri
marily by Colonel Hunnicutt. who testifie1J' again that he 1'ully warned 
and acquainted the accused ot hi• rights· against self-incrimination. The 

· accused ma.de a statement at that time (R. 36). The third interrogation 
on 5 May occurred at the police station in Temple. Texas. and again the 
county prosecutor was the principal interrogator. During the course ot 
the" investigation the' accueed is shown to have as.id to the county prosecu
tor• •1 have made too many statements previously covering what I know 
about the incident end I, do not at this time·desire to make a further 

. ~tatement~•- '.!:hereupon the county prosecutor. identified as Judge White. 
replied• •ot course. that is your privilege. Lieutenant. and you have 
tha.t right,,. but we know that you lied in those other statements• i:t' you 
want to correot·that it might help you in our·attitude later.• Thereupon. 
Judge White continued·t~·question the witness. and apparently Colonel 
Hunnicutt •asked him some questions.• During the course of the proceedings 
·Judge White suggested that the ata.tements would be ott the record but 
Colonel Hunnicutt immediately made it clear that so fe.r as he was concerned· 
that •it was on the record.• (R. 36. 37• 48,,._49. 60) . 

The detanae insisted that the foregoing oc~ea influenced 
the attitude and mental condition of·the accused at the time of the cont'ee
don actually introduced in evidence• namely• 19 . days later on 24 May• 
and further complained that he had been looked up. threatened with a court• 
martial and told that they had sufficient proof of liis participation in 
the offense. He admitted that hia righta had been explained to him but 
claimed that he waa all mixed· up and understood only 'Vaguely. When asked 
the direct question whether the conteasion waa a voluntary statement. 
willingly made~ he replied,,. •Not exactly voluntary atatement, it was not 
voluntary. I made it to get out ot arguing. I felt I had been badgered 
and had been locked up.• ~e later aaid that he was angry (R.' 51-52). , 

For the purpose ot thia diacuasion only. it may be con.ceded that 
at the interrogati0G in the police station on 5 May 1943. accused wa.a 
improl)Jrly interrogated after he had amiounced that he did n~t desire to 
make any further statennenta and likewise conceded that the statements ot 
the county proaeoutor contained at least aome inference of a reward or 
leniency in t~e eTen'bo aocuaecl made a more satisfactory statement. None ot 
theae conditions existed at the time the last confeasion relied upon by 
the proaecution waa ma.de by the accused. .A.t that time hia rights against 
aelt-incrimination. hi• privilege to remain silent and· the consequences 
of tallcing were carefully· and 1'ully explained to him both by Captain Lemens. 
the investigating officer. and _by Colonel Hunnicutt. It likewise appear• 
that the explanation had been made to-the accused on at least two other 
occasions. No threats were made against him at tha.t time nor was there 
any dure••• force or hope of reward or pranise of' leniency. The accused.. 
made the statement knowing full well the consequences, and the fact that be 

·was angry. natuz:ally worried and alarmed ia ot no importance. 
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10. The confession itselt then ma.de by the accused ia obviously 

a statement made by a man in full possession of his faculties and with a 

clear recollection of dates, places and deta.iled occurrences. It rings 

true. It is corroborated in some important deta.ilBJ for example, accused 

describes two visits. to a tourist camp, one a week before the date of the 


. alleged offense and anot~er on the date of the offense. At both of thaa 
Miss Shannon was present. Thia testimony is corroborated by the testimony 
of Mias Gilleland, supra, who testified Miss Shannon ranted a cottage from 
her on both da.tes. The ooni'eaaion is further corroborated by the fact 
that accused was present at the Scott and White Hospital with the bodi o~ 
the young woman on the evening she was brought there dead or dying. The 
report of the autopsy corroborates his testimony that a crude, unskillful 
attempt at abortion had been attempted. · 

In the opinion of the Board of Review, the court who listened 
to the testimony of Lieutenant Colonel Hunnicutt and to the accused~ 
self, With the opportunity of observing the demeanor ot ea.oh and weighing· 
the testimony, properly concluded t,hat the confession by aooused on 24 lily 
1943 was voluntarily aubnitted by him after he had been fully acquainted. 
with allot his rights agai~st self-incrimination. 

11. Consideration has been given to a letter ~rom Mrs. Virginia Buck, 
the wife of the accused, and a letter from. Lieutenant Buck, dated 17 Auguat 
1943, both addressed to the President of the United States, llhioh are 
inclosed with the record of trial. · · · . ' · 

12. War Department records show that accused 11 over twenty-on• year• 
of age (born .16 December 1921), served two yea.r• in Junior R.O.T.C., 
graduated from high school, wa.s appointed second lieutenant 14 Me.y 1942 
and ordered to active duty 29 May 1942. · 

13. The court was legally constituted. No errors injuriously affect
ing the substantial rights of aocuaed were committed during the trial. In 
the opinion of the Board of·Review the record of trial ia legally 1utticient 
to support· the findings of guilty and the sentence and to warrant oonfira
tion thereof. A sentence ot dismissal ia authori~ed upon oonvioticm ot a 
violation of the 96th Article ot War. 

~ 

, Judge AdTOoate. 

, Judge'AdTooate. 

Judg• Advocate • . . 
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SPJGV QI 239781 · · lat Ind.. 
War Department, W', J.A.G.o., 

27 OCT 1943 
1'01 .1'h• Seoret_ary ot War. 

1. Herewith transmitted tor the action of the President are the 

record ot tria.l and the opinion ot the Boe.rd ot .Renew il:L the case ot 

Second Lieutenant Rene B. Buck (0•471770), Iritant17. 


. .. 
2. I concur in the opinion ot the Board ot a.view that the record 


ot trial· ie legally auttioient to support the findings of guilty and the 

aentence, u modified and approved by the reviewing authority, and to 

11W.rrant confirmation ot the sentence. · 


· tr~ the ·repeated. indistence ot Miu De1sie Denson, with whom he had 

been having intimate·relaticm.•, the·accuaed·agreed to usiat·her in 


· having a miscarriage. Kin Shannon, a .f'riend ot W.11 Denson, suggested 
.that a Sergeant Van Steenhoven knn about such things and would do it for 
11.othing•. <n a. designated evening the four parties named went to' a. t·ourist 
oasp a.nd ma.de en unaucceaatul attempt to bring about a 111bce.rri1.ge. About 
cm.e w•ek later they met at the 1ame·tourbt camp end Sergeant Ven Steen• 
hOTen~ 1n the presence ol' Lteutenant·:auok who held·a tlaahlight, attempted 

. in ·., orude manner to produce the mboarriage ot ?du Denson. During the 
attU1.pt· she collapaed and was ruahed to a hoapita.l where she was pronounced 
deacl. !he doctor whQ performed the autopsy teatitied that the attempted 
mbcarriage n1 not the cause ot death and that the cause ot death was 
unknown. 

'.the. reviewing authority reoammend1 that the execution ol' the aentenoe· 
to dimaiHal be suapended~ Although Lieutenant· Buolc reluota.ntly consented, 
upon the insiatence ot Miu Denscm., to auilt her in accomplishing an 
abortian and _rushed ker to an excellent hoapita.l·when she collapsed, the 
tact·rema.1na that he p&rtioipe.ted in the crude attempt to perform an 
illegal abortion. Hb uaet\llne11 aa an ottioer has been dutroyed, and 
aooiety'demanda tha.t he be punished. ·it 1• believed that sufficient 
olemeno,- has been extended by the action ot the reviewing authority in 
remitting that pa.rt of the aentenoe which provided for forfeiture ot all 
pay and allowanooa due or to become due and confinement at hard la.bor tor 
tin years.· I therefore reoommend that the sentence to dilmhsa.l be con• 
firmed and oarried into· execution. 

- 8 
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a. InoloHd are a draft ot a letter tor the dguatuN ot the 
Beoreta.ry ot war. tranmnitting the noord to the P:rH1dent tor hi• 
aoti'on. and a form ot Exeoutive action deligned to oarey into etteot· 
the foregoing reocmimencJation should such aoticn meet with approval. 

~n c. Cramer. 
Major Gea.era.l. 

a Inola. lb• Judge Mvooate Gceral. 
Inol~ l - R/'l. · 
Inol. 2 - Drtt. ltr. tor 

aig. Seo. ot War. 

Incl. 3 - Fonn ot Ei:eout1n aot1cn. 


(Sentenc-_ of dismissal con.firmed. Execution suspended.·
o.c.M.o. 394, 21 Dec 1943) 

-... 
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. 
WAR DEPARnm;NT 


Array Service Forces 

In the Of'i'ice or The Judge Advocate General 
 {26?)Washington,D.C. 

SPJGH 
CM 239778 	 _Gocr ,941 

UNITED STATES 	 ) ARMY ilR FORCES 
) EASTERN FLYING '!RAINING C<J.WAND 

v. 	 ) 
) Trial by o.c.M.,convened 

Second Lieutenant 'WILLIAM ) at Marianna Anq Air· 
·p. AQUINO (0-792671), Air Field, Yarianna, Florida, 
Corps. ~ 19 August 194). Dis

) 	 misaal. ' 
,,•,' 

OPMON or the BOA.RD CF REVlEfr 
DRIVER, LOTTER.HOS and Ll'l"l'IN,J~e Advocates ....,_____,___ 

1. The Board 01' Review has examined the record 01' trial in the 
case of the oi'ticer named above and submits this, its opinion, to 11ie 
Judge Advocate General. ' · , · , 

• 	 2. The accused was tried upon the following Charge and Specifica
tion.~1 . 

CHARGE 	 I: Violation or the 96th Article at' War. 

Specification 1: In that 2nd Lieutenant William P. Aquino, 
Headquarters and Headquarters Squadron 17th Single Engine 
Flying Training Group, Army Air Forces Advanced F~ 
School, Marianna A.rrq Air Field, Marianna., Florida, 
having been restricted to the limits of bis Post, did, 
-at Marianna Arrey_ Air Field, on or about Ju.cy- 18, 194)., 
break said restriction by going to Dothan., Alabama. 

Specification 2: In that 2nd Lieutenant William P. Aquino, 
. 	Headquarters and Headquarters Squadron 17th Single 

Engine Flying Training Group, Arm::, Air Forces Ad.Vanced. 
Flying ·school, Marianna Anny .Air Field, Marianna, 
Florida, did, at Marianna Army Air Field, on or about 
July 18, 1943, wrongfully take and use without coosent 
of the owner a certain automobileJ to wit., a 1940 Willis 
Coupe, Motor Number 47882, Florida State Ia:icense Number 
2S-373, property 01' 2nd Lieutenant Robert B. Kehrein., 

He pleaded not guilty to Speoification 2, and guilty to Specification 1 
and the Charge (designated in the record u Charge I). He was found pilt7. 
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of the Charge and both Specifications and sentenced to be dismis·aea 
the service. Evidence of one previous conviction 'by general. court
martial for conduct or a nature to bring discredit upon the military 
service in violation of the 96th Article of War was .introduced. 
'!he reviewing authority- approved the sentence~ forwarded the record 
of trial. for action under the 48th Article of War. · . , 

· 3. The evidence for the prosecution shmrs that b;t sentence ·ot a 
general court-martial adjudged 28 June 1943 and promulg~ted b7 order 
dated 8 July 1943 (Ex. l), accused was restricted to the lillita at the 
post at Marianna Arm:! Air Field, Marianna, Florida, for three months. 
A copy of the order ns delivered to accused on 14 or 15 July'. · At_ 
1130.a.m. on 18 J'U]y 1943 as Second Lieutenant Robert H. Kehrein le.ft 
a dance at the Ofticer•• Club at Uarianna, he 110ticed hi• automobll.81 a 
1940 Willis coupe, being pushed b,r another car toward the Club•.. .ls it 
was going too fast for him to stop it, he went to the gate and asked 
the •.Mp• who was driving ti"le car. The latter informed hill that accused 
was the driver. Lieutenant Kehrein had riot then or on any- other., 
occasion given accused consent to •take and use" his automobile. 
rrivate First Class John L. Vance, -who was on duty at the gate, flad 
recognized accused as he drove up in a ftblui.Sh-green• Willis car.· He. 
asked accused where he was going and accused replied "Dothan•. At . 
abcut 1145 a.m. on 18 July, accused was observed by Lieutenant Colonel 
John H. Cheatwood and Private Yax Gewirtz in the Greyhound Bus Station 
·at Dothan, Alabama. Accused started to enter a telephone booth and 
asked Gewirtz to get him some change as he ~ to make a long _dietance 
telephone call. A few minutes later accused came out of the booth with 
his_ cap off and left the station. '!hen the telephon~·rang, Colonel • I 
Cheatwood annered it, and the operator asked if .the party- who made the 
call to the Marianna A.nror Air Field was there (R. ~8, ll-16). , . , 

At about la30 a.m. Lieutenant Kehrein reported to the ot.ticer 
of the ~ that his car had been stolen and the latter authorised tr.ans- . 
portation to take Lieutenant Kehrein1s ·•date" to Cot~~. ,lt~~alS a.~. 
Privat.e Hubert E. Parrish, a member· of the guard •quadron on duty' 1n 
Dothan, stopped a green 1941 Willis c-ar which he had receiTed ~ orders to , 
pick up. Accused was driving the car and Pa,rnsh took hia to police 
headquarters where accused made some telefbone eall.a., LieuteDl.lit . . . 
Kehrein received a telephone call from an.•llp• at Dothan who· said ac
cused was there and suggested tha.t Kebrein talk to accused. . ,lccuaed 
stated that he had asked •tt. 'lhompson• to tell Kehrein that ~ed was 
going to use ~e latter•s car and inquired~ to 'Whether Kehrein had- , 
received the message. Lieutenant Kehrein told accused "to c on back '~ 

01119 
and everything would be QK11. He gave hi8 consent to accused to drin ·.. 
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the car back as he thought it was the only way he could get it w1.th-· 

out expense and inconvenience·. Ueutenan-i; Kehrein had gone up on 

nights 1d.th accused .and regarded him as a i'riend. · At about 3100 a.m. 

Private Frank J. Zn\Yewski, Guard Squadron, was inatructed to take< 

accused from the Armory in Dothan to the car. The headlights w~e .. 

out or order and accused asked Zmyewsld.-to help him .find an address , 

in Dothan. By the time they :found the house it was 4130 a.m. · .A.t·_ . _ 

6a28. a.m. on 18 July, accused returned in the car to the Marianna Jnq 

Air Field. The car was then in good e:ondition (R. 9-1.3, lS-17)~_ .. 


4. For the defense, accused ma.de an unsworn statement substan
tially as £ollcnrs1 While at the dance at the O:t'.t'icers• Club on the . _ 

, night· or 17-18 July he received a telephone ca.l.l which was supposed to 
be an emergency call. 'Be.t'ore he received the call accused saw .. · 
Lieu;tenant Kehrein and started to request the loan of his car but re-· 
membered that Kehrein had asked how the court-martial of accused came. 
out, was afraid that. Kehrein ~ht become involved and· •told· somebody 
else to tell h1m11 • Accused "borrowed" the car and went to Dothan to 
call the part,;yr ll}io 'he thought had called him. When he started back to 
the field, he put in a call -for Lieutenant;_ -Kebrein at the bus station,·· · ·. 
and while waiting there saw Colonel,_Cheatwood. He asked.a soldier if. 
Colonel Cheatwood had seen· him, ,as hE!_ prefen-ed to report his absence 
rather. than have Colonel Cheatwood do so. Accused then telephoned 
Lieutenant Kehrein and the latter said •1t was all right to come on 
back11 • , Accused did not try •to hide it11 • He had •told ,an.of'!icer to 
tell him" and he told the guards at the gate that it :was I4eutenant 
Kehrein•s car. The next morning accused tried to trace the emergency 
call and found that no long distance call had been received for him. 

· 	He never did find out where the call "came from• • .._ nLt. Thomps<m, a 
£lying officer• remembered that accused talked to him that night but· 
did not recall that accused had asked him {Lieutenant Thompson) to tell 
Lieutenant Kehrein (R. 18). 	 · . - - . · 

. 	 ' / 

5. In re9utta1, the civilian telephone operator who had been on . 
duty at the Marianna A.ntry Air Field signal oftice on the night of 17-18 
July, when asked whether she had received any telephone call direct to 
accused that night, testified that she had not 11placed• one but that he . 
could have received one through another operator. She also stated that 
she was the ency- person "working the switchboard" from 6100 p.m. to · 
midnight. Sergeant William Lemb was on duty in B.o.Q. 153 on the night . · 
of 17-18 Jul,y. No telephone call came through him for accused,· but · 
there 1'1'8re other telephones nearer.to the quarters of ac~used-(R•, 18-20). 

. . . 	 . ~ . . 

. · 6. !.·-· ·· Specif'icati.on la It is· shown b;y the evidence and admitted 
by _the pleas of' guilty. ~that . after accused had been restricted to th~ .. . . 
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llmits of the post by a sentence of a general court-nm-ti.al duly 

adjudged and promulgated am, of llhich he had notice., he breached the 

restriction cy l~ving the post and going to Dothan., Alabama. 


I . 

. . b. Specification 2•. The evidence shows that accused took 

the autombbile of Lieutenant Kehrein, ydrl.ch was parked near the . · 

Officers• Club, and without the knowledge or consent of the owner 

drove·it olt the.post to a nearby town. Accused was apprehended in 


· possession of the car several. hours later .,after Lieutenant Kehrein 
had reported it stolen and the military police had been instructed to 
look out for it. After his apprehension accused talked by telephone 
1'fith Lieutenant Kehrein and the latter told him "to come on back and 
everything would be QKn. In explanation of' such statement Lieutenant 
Kehrein testii'ied that be gave his consent to accused to drive his ear 
back to the post as he_thought it would avoid expense and inconvenience. 
He expressly denied that he had at·a:ay time prior to the taking of his 
car at the Officers• Club, authorized accused to use the car. In the 
opinion of the Board of Review, accused wrongfully took and used the 
automobile of Lieutenant Kehrein w1thout · the consent of the owner. as · 
alleged in Specii'ication 2 o! ·the Charge. · · 

7.· 'l'he accused 1s·23 years ot age. The records~ the Qf'fice ot 

The. Adjutant General ~how his service as followsa Enlisted service, 

from 12 January 1942; appointed second lieutenant, Army Qf the United 

States.and active duty 9 October._1942. · 


8. ,The ~ourt was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the· 
trial. '!he Board of Review is of the opinion that the record of trial 
is legally sufficient to. support the findings o! guilty and the sentence ·· 
and to warrant confirmat;i.on of the sentence. Dismissal is authorized 
u~n conviction of a violation o! the 96th Article ot·War. 

___£_/~---=------4~-· ;..;;.c;._._,Judge Advocate~.;;wi....;...;;..:~ 

__-'1::;µJ.;,<__'-ff"'""/4..._~·_.J. __ ,Judge Advocate __ __L_:t~---·_·___

L b.\_ ;lt;:.
-----------:-------·'Judge Advocate 

.-4
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1st Ind. 

War Department., J .A.G.o • ., .11 OCT 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the.Board of Reviewin'the 
case of Second Lieutenant William p. Aquino (0-792671)., Air Corps. 

2. I concur in the opinion of the Board of.Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence, and to warrant confirmation of the sentence. By sentence 
of a general court-martial adjudged 28 June 1943., for the offense of 
throwing a glass of beer upon his wife in the Officers• Club., in 
violation ·of the 96th Article of War, the accused was restricted to· 
the limits of his post for three months and $200 of his pay wa~ for
feited. At ab0ut l:JO a.m. on 18 July 1943 he took and drove away the 
automobile of another officer, without the consent of the owner (Spec. 
2), and breached the restriction by driving off the post to a nearby 
town from which he did not·return until about 6:JO a.m. of the same day 
(Spec. 1). I recommend that the sentence to dismissal be confirmed an:i 
carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of Execu
tive action carrying into effect the recommendation made above. 

ltyron c. Cramer., 
Major General., 

J Incls. The Judge Advocate General. 
Incl. 1-Record of trial. 
Incl. 2-Dft. ltr. for sig. 

Sec. of War. 
Incl. J- Form of Action. 

(Sentence confirmed. G.C.M.o. 412, 24 D:!c 1943) 
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WAR DEPAR'N&NT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington,D.c. 

(273) 
2 2 SE.P 1943 

SPJGH 
CM 239839 

UNITED STATES 	 ) ARMY AIR FORCES SCH.QQL 
) OF APPLIED TAC1$S. 

v. 	 ) 
) Trial by G.C.M., convened 

Private EDWARD B. HARRISON ) at Army Air Forces School 
(33012240 )-, Headquarters ) of Applied Tactics Air Base, 
and Service Company, 841st ) Florida, 6 August 1943• 
Engineer Aviation Battalion. ) Dishonorable discharge and 

) confinement for twenty (20) 
) years._ Penitentiary. 

HOLDING by the BOARD OF REVIEW 
HILL, DRIVER and LOTTER.HOS, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
_C$Se of the soldier named above. 

2. The accused was tried upon the following Charge and Speciti 
cation: 

CHARGE: Violation of the 93rd Article of war. 

-Specification: In that ~Private Edward B. Harrison, Head
quarters and Service Company, 841st Engineer Aviation 
Battalion, did, at Leesburg, Florida, on or about 6 
July 1943, with intent to commit a felony, vis, rape, 
commit an assault upon one Frankie Darby, a female, by 
willfully and feloniously forcibly thr~ her to the 
ground am throwing himself upon her. 

H"e_ pl,aded not guilty to and was found guilty of the Charge and Speei
licniorr. He was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due and to be con
fined' at hard labor for twenty years. The reviewing authority approved 
the sentence-and designated the United States PE111itenti1:1.ry, ·A_tlants., 
Georgia, a.a the _pl.ace of confinement. The recoiii o! trial 'WBS !'ornrded 
for action under Article of war 50½-. ' 

. 3. The evidenoe for· the prosecution shOJs that on the evening of 
6 July 1943, Frankie I)ar,by-...,.a··gir_l nearly 14 years of age and weighing 
about 99 pow;ids, and her'""Ealf-sister, Vivian Collins, aged nine years, 

http:PE111itenti1:1.ry
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attended a motion picture theatre in Leesburg, Florida. At about 
9100 p.m., they left the theatre and purchased some candy at a popcorn 
stand, 'Where they noticed accused with some other soldiers. The 
girls started toward their home, but happened to look back and saw 
accused standing "up there11 • When they walked on, he crossed behind 
them. Then the street lights went out and accused began •trotting". 
Vivian remarked "That soldier is drunk and he is following us" and 
both girls. ran. When a car passed, accused slowed down and so did 
they. After the car passed, accused and the girls began running 
again. He then crossed to the opposite side of the street and kept 
abreast of them until the girls turned in at the driveway of their 
home. He then ran across the street, put his hands on the bac1' of 
Frankie Darby's waist or hips, and pushed. Her foot caught c,n the 
curb and she fell !lat on her stomach in the driveway. He fell on top 
or her, with the upper part or his body across her back and his head 
about a foot from hers. She tried to get him up. He put his hand 
on her leg under her dress, halfway between the hip and knee. Frankie 
knocked his hand away, turned on her side, and struck him. on the head 
with the hand in llhich she was holding some blocks of candy. She was 
•mocking• him. Vivian was screaming and ran to the house. Accused 
started to put his hand on Frankie's leg again, but someone came to 
the door of the house, and he ran a~. During the incident, nothing 
was said by Franlcie Darby or accused, and Frankie was not hurt (R.
10-lS, 19-.36, 41-.$5). 

en cross-examination of Frankie Darby., there was introduced 
in evidence a written statement (Def. Ex. 1) which she had signed 
before the investigating officer, after reading it. The statement con
cluded with the words 11 The, soldier did· not· do anything to me except 
thrOW' me down and fall on me * * *"• On further questions by the 
prosecution she stated that accused 11put his hand up my dress" 
(R. 37-41) • ·. . 

After Frankie Darby had brushed the dirt from her clothes, 
she told her stepfather what had happened. He reported the matter to 
Jlr. L. C. French., a city policeman., and then to Corporal Olaf I. 
Gresham, on military police duty., and to Captain J. J. Marsh., Provost 
lfarshaJ.• .A. search was made for a soldier answering the description 
which Frankie gave. Shortly a!terward., accused was taken in custody 
near the popcorn stand., and was positive]y identified by each girl 
separately. He had a cut on his chin., from llbich blood was flowing,,. and 
there w~ a spot of blood on the back· or Frankie Darby's blouse.: Accu~ed 
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•
denied following or attacking Frankie, and stated to Captain Marsh 
that he had been at Venetian Gardens, a city park, where he had fallen 
and hit his chin. Captain Marsh advised accused "of his rights• and 
informed him that anything he said could be used against him. After 
further questioning, ac(?USed said it was possible that he had attacked 
the girl, and admitted that blood from the cut on his chin might have 
caused the blood spot on the back of her blouse. Accused had been 
drinking. Corporal Gresham could smell liquor on his breath, but 
accused walked all right and did everything he was told to do. To 
captain Marsh accused seemed to have a full realization of lfhat he was 
doing and Sczy"ing, and to be not under the influence of liquor (R.16-19., 
29-30, 51-72). 

4. The evidence for the defense shows that Technician Fifth 
Grade Dewey Sims and Private First Class Hund.er s. Hamm observed ac
cused in Leesburg at about ,5130 p.m. and again at about 8100 p.m. on 
6 July. en each occasion they spoke to him, and he replied "Who in 
the hell are you"• They were in the same company as accused, who had 
been first sergeant of the company at one time. If accused had been 
in his right mindr he would have called them by name. He 1'8.S drunk 
and crazy, acted s.s if' he were more crazy than drunk, and •stared llil.d 
out of his eyes". Sims had been drunk with accused but had never seen 
him "drunk that way". Accused was "a mighty good man" and "a lot 
better man" than Hamm, so they made no further attempt to talk with 
him. Technician Filth Grade Henry E. Frye sat beside accused in a bar 
at Leesburg about 6:00 p.111. on 6 July, and saw him take .t'ive drinks o£ 
whiskey. Frye, 'Who had known accused for ten months, made three 
attempts to talk 'With him at the bar, but accused did not answer 
questions or ,sq any-thing during the time that Fr.ye was there (R.73-86). 

First Lieutenant Verginio Renzi, the commanding of.t'icer o£ 
accused, testified that Frankie Darby had made a statement to hi.a in 
which she said that when accused approached her he did not grab her., 
but she stumbled am fell, and accused f'ell a:i her or close by her,. 
and that he •did not make any moves to get off her clothing or aeyth1ng 
like that" (R. 86-88). · 

Accused testified that he had been a physical instructor 
prior to his induction into the Army.· He became first sergeant ot 
his company but had been reduced to private prior to 6 J~, because he 
had missed inspection while he was sick at home. He married in 
September 1942, and his wife lived:with him at Leesburg until about·1s 
June 1943 when she went to New York. They expected a child to be born 
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•in November or December. On 6 July 1943, accused was in Leesburg on 
pass.· He started drinking about noon in the tap room of the Night owl 
and drank a quantity of beer. He could not recall anything from that 
time until he was picked up by the military police at thE> popcorn stand 
that evening. His mind was a blank as to intermediate events and•he 
did not recall having eeen the witnesses at that time. He had a vague 
recollection of being taken to the police station and being there 
identified by' the two girls (R. 98-106). 

First Lieutenant F. s. Racey., Corps of Chaplains., who had 

known accused since November 1942., testified that his reputation was 

good (R. 93-97)• 


5. The evidence shows that at about. 9r00 p.m. on 6 July acCU8ed, 
who had been drinking., saw two girls., Frankie Darby., near~ l4 years 
of age., and her half-sister., Vivian Collins., nine years of age., walking 
home from the picture show. Accused followed them along the atreet. 
When he ran the girls ran and when he walked they walked. He crossed 
to the other side of the street and kept abreast of them. When they 
turned into the driveway of their home., he ran across the street., put 
his hands on the back of Frankie Darby1e waist or hips and pushed her. 
She stumbled on the curb and fell flat on her stomach in the driveway. 
Accused !ell on top of her., 'With the upper p,.rt of his body across her 
back and his head about a foot from hers. She tried to get him off. 
He placed his hand on her leg under her dress., halfway between the hip 
and knee. The girl knocked his hand away, turned en her side and 
struck him on the head. She was righting or •knocking• hi!l1., and the 
other girl ran to the house screaming. Accused started to put his hand 
on Frankie I s leg again, but someone came to the door o! the house and . 
accused ran aw~. 

The evidence clearly establishes that at the time and place 
alleged, accused assaulted Frankie Darby" by' pushing her do,m and placing 
his hand on her leg. The sole question requiring ccnsideration is 
whether there is any substantial evidence that the assault was made with 
intent to commit rape. The intent to have carnal knowledge of the woman 
assaulted by' force and without her consent lllll&t exist and concur with 
the usault. In other words, the man muat intend to overcome any re
sistance by' force, actual or constructive, and penetrate the woman•s 
person. Any less intent will not suffice (Mell, 1928, par. 1491). The 
intent to connnit rape JIIU.St appear !rom the evidence to have. been such 
as that the accompanying battery, it' effectuated would have amounted · 
to the legal crime of rape. It must be. ini'erab1:- f'rom all the 

. circumstances that the design of the assailant, 1n the battery, was to 
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gratify his passions at all events and notwithstanding the opposition 

offered-to overpower resistance by all the force necessary to the 

successfu1 accomplishment of his purpose (Winthrop's Military, Law and 

Precedents, Reprint, P• 688). , · • , 


'.lbe question 'Whether there is eny substantial evidence to 
sustain the finding of the ·court tha. t at', the time of the assault ac
cused had the intent to rape the girl, is a question of law which· mus't 
necessarily be considered by the Board of Review and does not involve 
determining the weight of the evidence or passing upon the credibility 
of witneHes. Where an assault is committed on a woman or girl, and 
the facts do not afford a reasonable basis for the inference of an 
intent to camnit rape, the Board of Review will. not approve a finding 
of guilty of assau1t with such intent (CM 199369, · Davis; CM 220805', 
PeavyJ CM 230541, Daniel).· · . - · 

The facts set out above-in briet', that accused .followed the 
two girls, pushed cne· of them down on her stomach, fell en her., and 
placed his hand on her leg-do not, in the opinion of· the Soard., support 
an inference that accused intended to overcome a.rry resistance by force 
and penetrate the girl• s person. The evidence supports only a finding 

.. of guilty of the lesser included offense of assault and battery., in· · 
violation of the 96th Art.icle of war. · · 

6. '!he nax1mwa limit of punishment cm conviction of an assault 
and battery is confinement at hard labor far six months ,and forfeiture 
or two-thirds ~ per month for a like period (MCM, 1928, par. 104~.). 

Confinement in a penitentiary is not authorized b;r the 42nd 

Article of War upon conviction of assault and battery in violation o! 

the 96th Article of war. 


7. The charge sheet shows that accused is 26 years of age, and 

that he was inducte~ 5 Apr11191'1. 


8. For the reasons stated the Board of Review holds the record ot 
trial legal]Jr eu£ficient to support only eo much of the i'indings of 
guilty as involves findings of guilty of assault and battery, in viola
tion of the 96th Article of War, and legally sui'f'icient to support only 
so much of the sentence as involves confinement at hard labor in a place 
other than a penitentiary, Federal co1Tectional :Institution or re
formatory for six months and forfeiture of two-thirds pay per month for 
six months. 

/-:>. .~ ---~-
~-::-7~ J:-,Judge Advo~te 
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lit Ind. 

War Department, J.!.G.O., 2 3 StP l'JL13 - To the Commanding General, 
AJ:my Air Forces School or Applied Tactics, Orlando, Florida. 

1. In the case or Private Edward B. Harrison (33012240), Head
quarters and Service Company, 841st Engineer Aviation Battalion, I 
concur in the foregoing holding or the Board or Review, and for the 
reasons therein stated reconmend that only so much of the findings of 
guilty as involves findings or guilty of assault and battery, in 
violation ot the 96th Article of War, be approved, and that onl.7 so 
much of the sentence as involves confinement at hard labor in a place 
other than a penitentiary, Federal correctional institution or re
!ormatory for six months and forfeiture of two-thirds pay per mcnth for 
six months be approved. Thereupon, you will have authority to order 
the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copiea of the published order to the record 1n this case, 
please place the file number of the record in brackets at the end of the 
published order, as follows, 

(CM 2,398,39). 

..._ 
. t. 

Myron c. Craner, 

Major General, 


The Judge Advocate General. 
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27 SEP 1943 .. 

SPJGH 
CM 2J9845 

UNITED STATES ) FORT KNOX 
) 

v. ) 
) 

Trial by o.c.y., con~ned 
at Fort Knox, Kentucky, 19 

First Lieutenant MORRIS 
WOHL {O-lOil978), Artr!y 
of the.United States. 

) 
) 
) 

August 194.3. Diamisealt 
total forfeitures and con
finement for two {2) years. 

._. ----
OPINION of the BOARD CF REVIEW 

HILL, DRIVER and LO'l'TEEIOS, Judge .Advocates 

1. The Board of Review has examined the record of trial in the 
case of the office?'· named above and submits this, its opinion, to 1he . 
Judge Advocate Gene!al. 

2. The accused was tried upon the following Charge and Specifica
tions: 

CHARGE1 Violation of the 96th Article of War. 

Specification l: In that First Lieutenant Morris Wohl, In
fantry, First Company, First Student Regiment, Training. 
Group, '!he Armored School, having custody of the Com.pany 
Fund o:t the First Company, First Student Regiment, Train
ing Group, The Armored School, furnished and intended tor 
the said Company, did, at Fort Knox, Kentucky, on or 
about 2.3 July 1943, knowingly and wrongfully deliver ·to 
w. L. Adams,. Louisville., Kentucky, said W. L. Ada.ms having 
authority to receive same., a check from said Comp~ Fund 
for $124.BS which he., Lieutenant Wohl, then knew was 
$29.$0 more than the value or price of the merchandise he 
received from said w. t. Adams. 

Specification 2: In that First Lieutenant Mon-is Wohl, In
fantry, First Company., First Student Regiment, Training 
Group., The Armored School, having the custoey of the Compa.ny
Fund of the First Company., First Student Regiment, Training 
Group, The Armored School, did, at Fort Knox, Kentucky, on 
o~ about the 20th day of July, 1943, wrongfully propose, 

http:Compa.ny
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suggest to and demand of w. L. !dams, Louisville, 
Kentucky, that the said Adams deliver to him, 
Lieuten£nt Wohl,· certain articles of merchandise of 
the value o! $9.S.35, and that thereafter, he, the said 
Lieutenant Wohl, deliver to the said W. L. Adams a 
check on the Company Fund. of the First Company, First 
Student Regiment, Training Group, The Armored School, 
:In the sum of $124.85, after the receipt of which, 
the said Lieutenant Wohl wrongfully proposed, euggested 
and demanded tha.t he personally receiYe back .from the ; 
said w. L. Adams the sum of $29.$0. 

Specification 3: In that First Lieutenant l"orris Wohl, In
fantr,y-, First Company, First Student Regiment, Training 
Group, The Armored School, bei~ 1n com.and of his said 
organization, and it being hi;s duty to make and render 
true and proper vouchers for expenditures from the 
Company Fum., First Company, First Student Regiment, 
Training Group, !he Armored School, did, at Fort Knox, 
Kentucky, on or about 23 July 1943, lcnowin&ly make a 
false voucher, ·which voucher was false in that it showed 
the said Lieutenant Wohl, as Commanding Officer of 
First Company, First Student Regiment, Training Group, 
The Armored School, among other things, received t1lo 
dozen deodorant blocks, twelve dozen bare o.f soap am 
two tubes of four ounce deodorant blocks, 'When 1n truth 
and in fact he, the said Lieutenant Wohl, then well knew 
that he received oncy one dozen deodorant blocks, six dozen 
bars of soap, and cne tube of four-runce deodorant block. 

He pleaded not guilty to and was foum. guilty- of the Charge and all 
Spec~icatiom,. He was 1entenced to be diBllliss-:,d the iservice, to 
forfeit all pay and allowances due or to become due, and tobe confined 
at hard labor for two years. The reviewing au.thority approved the 
sentence a.Di the record of trial was forwarded for action under the 
48th Article of war. 

3. The evidence for the prosecution shows.that Mr. w. L. Adams, 
a salesman llho cal1ed en company- commanders at Fort Knox, went to the 
orderly room o! the First Student CanP8lJY' a,. 20 July 1943 to. see the 
first sergeant•. When he arrived there the first Hrgeant was out and 
accused sta.ted that he would see Mr. id.ams in a minute. Accused asked 
Mr• .Adams. if some merchandise previously ordered had come in and was 
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·advised that it had. Mr. Adams suggested the µ.irchase of various 
articles which he handled. Accused then gave an order for some 
merchandise, including deodorant blocks and soap for .dispensers. When 
the order was written up accused aaked to see the order and st.ated 
"I want you to take and send instead of two dozen deodorant blocks, 
24 ounce size, send only one dozen on that, and on the soap, instead 
of making it twelve dozen bring six dozen; and on the two tubes of 
deodorant blocks, instead of sending two tubes sent (s5c) one and make 
the bill as originally planned". In the course of conversation ac
cused stated that he was short 17 or 21 sheets and had to find some 
way to cover it up., or that the men in the company lost the sheets, 
that he did not see why he had to "die down in his OPlll pocket" to 
make up their shortages, and "Let them pay for• it themselves" out of 
the company funds. Mr. Adams understood that he was to nake out his 
bill to read "Per Merchan:l.ise as Delivered"., receive a check from 
accused for $124.85, and refund to accused in cash $29.50, the price 
of the umeliver~d irerchandise. The full order included 12 dozen 
soap for soap dispensers., two dozen 24~ounce deodorant blocks, and two 
tubes of 4-ounce deodorant blocks. After taking the order J.'.r. Adams 
left the orderly room. en a previous occasion in· June accused had 
ordered one dozen 24-ounce deodorant blocks and asked Mr. Adams to 
deliver a half dozen, bill accused for a dozen, and refund to accused 
$7.50, as he"wanted to make up for 17 sheets which were short. \Vhen 
it was titre to deliver the merchandise ordered ii). June, Mr. Adams 
told accused it had not come in (R. 10-12, 15-18., 20, 22-23, 27-28, 
34). 

When Mr. ,Adams went home on the night of 20 ·July he talked to 
· his family and some friends about what had occurred and decided to 
report it. The next day he talked to an officer of his acquaintance 
at Fort Knox and was referred to Lieutenant Colonel Benjamin w. Hawes, 
commanding the First Student Regiment of the Training Group and regi
mental commander of accused. On 22 July Colonel Hawes talked to 
Colonel llilton H. Patton, commanding the Training Group, about the mat
ter and then brought Mr. Adsms to the office of Colonel Patton. 1hese 
officers gave Mr. Adams two $10 bills and two $5 bills, the seriaJ 
numbers of which had been recorded, arxi directed him to complete the 
proposed transaction with accused and then to notify Colonel Hawes 
immediately. Colonel Patton directed Colonel Hawes to take another 
officer with him and be in the vicinity- of the First Company on 2.3 
July, and to go to accused and demarxi the bill for the merchandise and 
the money received from Yr. Adams, as soon as the proposed transaction 
had been.completed (R. 12, 18-19, 22, 24-26, 29-32, 38). 

On 23 July, Mr. Adams telephoned accused and was told to 

deliver the goods about laJO p.m. Mr• .A.dams went to the office of 


-3



(282) 

accused at that time, made out an invoice as accused had directed, and 
delivered the merchandise. 1he invoice (Ex. l) dated 2.3 July 194.3 was 
made rut on a form·of "Vi". L. Adams• to "1st Co Tr. Gp A.F.s.• and in
cluded 12 dozen soap for dispensers ~24, two dozen 24-ounce deodorant 
blocks $.30, and two tubes of 4-ounce deodorant blocks $5. The total 
amount of the invoice was $124.85. All of the ~rchandise lbted on 
the· invoice us delivered to accused by },fr. Adams except 6 dozen soap 
for dispensers, one dozen 24-ounce deodorant blocks, and one tube of 
4-ounce deodorant blocks. Accused then wrote a check (Ex. 2) dated 2.3 
July 1943, payable to nw. L• Adams• in the amount of $124.85, and signed 
•Compaey Fund 1st Co. Tng Gp. A.F.S. MoITis Wohl. Custodian". Accused 
delivered the check to Mr. Adams aoo. at the request of Mr • .A.dams, wrote 
on the invoice "Rec'd July 2.3, 1943 Lt. Wohl"• Mr. Adams wrote on the 
invoice "Paid W. L. Adams July 2.3/4.3 Thanks". When the check had been 
delivered Mr. Adams invited accused outside for a "coke", they went to 
Mr. Adams' car, he banded to accused the four bills that Colonel Hawes 
had given him, and accused gave him two quarters in change. At this 
time accused did not ask for or demand the money nor suggest that it be 
returned to him, and Mr. Adams did not ask for the change (R. 12-14, 
24-27, 29). 

When Mr-.· A.dams reported about 2 ,.30 p.m. en 2.3 July that "the 
deal had gone through", Colonel Hawes amd Major Carl Edmonds went to 
the office of accused, •told the enlisted men to leave, asked accused for 
the invoice, and stated to him that they wanted to inventory the property 
that had come in. 'Ibey checked the property against the invoice signed 
by accused and Mr. Adams, and foond that those articles which Mr. Adams 
had not delivered, though shown on the invoice, were missing. The in
voice (Ex. l), which accused remoied from a desk drawer where fund vouchers 
were kept, was a liCompan;y voucher for the First Compacy-11 as shown in the 
right earner. (There was a notation on the lower right corner of the in
voice "Voucher No. 7 ~nth of July 23, 194.3 Amount $124.85"). Colooel 
Hawes asked accused for the mney and accused handed him the four bills 
he .had received from· Mr. Adams, which were the same -bills that Colonel 
Hawes had delivered to Mr. Adams. Colonel Hawes warned accused that he 
need not say acything and that anything he said could be used against him. 
Accused stated that he could explain everything, that he was 21 sheets 
short or that his men had lost some sheets, am that he wanted to make up 
the 21 sheets. When asked if he did not knowr how to make the sheets up, 
accused replied that he did not. They thm went to Colonel Patton ts 
office, where accused stated that he did not know he was doing wro~ in 
taking the money, because he was short of sheets and wanted to make them 
up, and that if he had thought he was doing wrong he would not have done 
it. Accused admitted to Colonel Patton that he knowingly and willingly 
made the transaction and gave a company fund check for the full amount when 
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he knew that he had received only a part of the merchandise. Accused 
stated that he did this because he needed some sheets, and did not 
survey them because his supply sergeant told him he could not survey 
sheets. Colonel Patton had never prohibited the surveying of sheets, 
but no company commander had ever surveyed any since he had been in 
the Training Group (R. 31-37, 39-40). 

Accused did not attempt to hide arvthing, answered questions 
directly, arxi did not hesitate to turn over the money and explain the 
transaction. Prior to this occurrence Colonel Patton am Colooel 
Hawes had rated the efficiency of accused as excellent, and he was a 
satisfactory compen;y commander. Colonel Patton had considered accused 
to be one of his "most outstanding II trial judie advocates, regardless 
of age ·or experience in the military service (R~ 25, 40). 

4. The evidence for the de.tense shows that it was the custOlll in 
the First Company for the men to put their beds and bed~ out tor 
a.iring two days each week, and that 10 or more men, including 
Technicians Fifth Grade Sam Mednic aoo Edward s. Cimek, had lost 8heeta 
while they were being aired. When sheets were los.t in this way, ac
cused told Sta.ft Sergeant Albert J. Csobanovits, Supply Sergeant of the 
compar:or, to gi:ve the men new sheets and they were not charged with 
them. Accused loaned sergeant Csobanovits $20 on one occasion, per- · 
mitted him to charge a telephone call to the account of accused on 
another, and had never asked tor the money. When accused was relieved 
of qommand, inventory was ta.ken and there were 30 sheets short 
(R. 42-44).. , · 

Accused testified that he was in the New York National Guard, 
was indv.oted into 1''ederal service in February 1941, went to Officer 
Candidate School in June 1942, graduated 13 September 1942, and was 
assigned as special service officer and then supply officer in the 
First Student Group. From 28 December 1942 to 23 July 1943 he was 1n 
command of the First Company. Iri Officer candidate School he had a T.ry 
limited course in Administration, and had no experience as eompaiv com
mander priot- to December 1942. After assuming command of the com~, 
he received no training other than day to dq experience (R. 44-4S). 

When Mr. Adams came into his office on 20 July, accuaed told 
him he could not sell anything to accused that day. Yr. Adams engaged 
him in conversaticn. Accused told him about sheets being lost when 
the men aired their beds and said "I don't know what I am going to do., 
I have got. to make it up someW93"., because it is not their fault they 
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were ordered to put them out· in the sun at least twice a week". Mr• 
.Adams then said "I have a suggestion that other Commanders have done", 
suggested that accused order from him some things that could be used, 
and said "I will raise the bill• and •You get the allowance due to 
the particular students who have lost the property and you will deprive 
them of nothing, because it would benefit the men who lost the par
ticular sheets in the Compan;y". Mr. Adams added "If I raise this 
1 tem and raise that item, why then you will have enough money to make 
up for these particular sheets that your .men are sh::lrt". Accused saw 
mt.bing wrong about it, so he gave the order. Accused had never had 
s.uch an agreement with Mr. Adams bei'ore (R. 45-46). 

On 23 July, Mr. Adams came over with the merchandise about 
1130 p.m., showed accused the three itema he had raised, and accWJed 
wrote the check and delivered it. Mr. Ada.ms then called accused out
side and said "you have.thirty dollars comingtt, and accused gave him. 
SO cents change • .A.bout fifteen minutes later Colcnel Hawes and Major 
F,dmonds came to the orderly room, and asked for the voucher and the 
merchandise. Accused explained about the sheets, that he did not think 
it right to charge the 11.en !or them, that he did not want to charge 
them, arxl that he did mt thj,.nk he was doing aeything wrong. He gave 
the money to Colonel Hawes, told him that it ns received from Mr. Adams, 

· and that accused was going to use it for sheets the students had lost. 

'When taken to Colonel Patton he repeated his statements (~. 47-48). 


, 

There were between 28 and JS sheets missing. Accused under
stood, as he had heard Colonel Patton say in lectures, that it is the 
duty o! a compaey commander to assist his subordinates; tey to help 
them, treat the men 11.f'air", and get them to "love you•. Accused de
scribed several incidents in which he had been considerate of men under 
his command. With respect to the money handed to him by'. Yr. Adams, 
accuaed stated tba.~ he intended to use it for the purchase of lost 
property in the compan;y, had no intention to take it, did not need it, 

. and would not touch that amount of money. He was working fqr the City 
o.f' New York when inducted into the A.nrq and received the difference in 
eal.ary. His father held over 11,000 which was paid to the account of 
accused., and accused had no intention whatever to apply aey part o! 
"this measly sum, $29.,SQII to him.self. In making the agreement with :Mr. 
Adams he did not think he was doing anything prejudicial to the service, 
but felt that what he was doing was !or the 'benefit or the men. He 
did not survey the sheets ·because his supply sergeant had said that no 
~ey o! mieete 110uld go through on "this particular Post• {R. 48-49, · 
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em cross-examination it ri• brought.wt that accuaed bad · 

acted as trial jmge advocate in about 4S cases before special· courts

. martial, and aa aasis~t trial judge advocate in. about 20 genera1 . 
coQI"t.-urtJ.al. cues. Ha ident.1.tied a paper handed to bill, aa voucher 
lio. 7 of the First COllp&l7.1' for July', showing aone;r pa.id fro• the 
compaq fund~ He did not receiff all of the it.ems ah.own on the 'YOU~er. 
He telt that he" had the reaponlli.biliV o! account~ for !'unde in hie 
poHealli.on, and that a false accounting waa wro~ (R. 49-Sl). 

,. '!he e'Vidence shows that the comp&l'11' commanded by accused was 
short some sheets that had been loat llben the men aired their beds and 

. bedding twice a week. New sheets bad been issued to the men 'Who had 
lost sheets but thq were not charged with the ne1' sheets, as accused 
did noi consider the •n responsible. Cll 20 July' when .Kr • .Adams, a 
Aleaman:, called on accused, he and accused entered into an arrangement 
whereby' accused would order merchandise to the amount o! $l.24.8S to be 
pa.id for Qlt of the canpaey fund, Mr. Adams would deliver the mer
chandise ordered except one dozen 24-ounce deodorant blocks, six dozen 
soap, tor soap dispensers and «1e tube of 4-ounce deodorant blocks, ac
cuaed would deliver a check fr,r $124.8.S, and Mr• .Ada.ms would re.fund to 
accused $29.SO, the price of the excepted merchandise. Accused under
stood that the lost sheet. could not be aurvqed, did not feel that he 
should bear the expense, intended to use the $29.SO to.replace the lost 
sheets, and 88.'W not.bing wrong in taking the money tor that purpose. 
The nut dq Mr. Adams reported the matter to the military authorities. 

·Mr. Adams testified· that accused proposed the arrangement de
scribed above. .lccordi.Dg to accused, it was suggested to him by Mr. 
Adams. Actua~, it 1a o! little importance whether the transaction was 
qgested initial.11' by' accused· or the sale8Jll8.ll. The prime question is 

·1'hetber accused voltmtarily entered into it. '!he version·of the con
'T91'Ation given by' accused, however, is not convincing. He testified 
that he advised the saleaman that he would not bW anything that dai, 
that the salesman then engaged him. in converaa:t.:1.on, and that he (the 
accuaed.) diacusaed with the Hleeman the matter or the sheets and stated 
t.hat he had. •to make it up •OU1Rli1~, as a result of llhich the salesman 
propoNd the plan llhich was used. .According to Mr. A.dams accused placed 
an order in a normal wq, and after it was written up requested that 
certain items be not delivered, but shown on the bill, and explained the 
reason for the arrangement. Actually, accused ordered a considerable 
amount oi' other mercha."Jdise. There 1s. no intimation in the evidence of 
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an;,y- possible motive :tor Mr. ,Adams to have led accused into the arrange
ment and then to have entrapped him by reporting it. If ·Mr. Adams 
had originated the scheme., it would have been unusual, to say the · 
least, !or him to have become convinced o! its wrongful character later, 
and then to have reported it to those in authority rather than to have 
gone back to accused and withdrawn the proposal. en the other hand if 
the transaction was initiated by accused there was no ~eason to go to 
accused to withdraw the proposition before reporting it. There was no 
evidence that accused •demanded" that Mr. Adams enter into the plan 
described. 

. Atter ijr. Adams reported the arrangement to the military au
thorities, he was given $30 in currency., the serial numbers o:f which 
had been recorded., and wa.s directed to complete the proposed trans
action with accused. On 23 July~ the transaction was completed be
tween accused and Mr. Adams according to their original agreement. 
After receiving the check for $124.85', Mr. Adams gave accused the $30 
and received fifty cents in change. The currency aggregating $30, 
found in the possession o:t accused, was identified ~s that previously 
delivered to M'r• Adams. At the request of Mr• Ada.ms, accused wrote 
on the invoice "Rec'd July 23, 1943 Lt. Wohl•. '!he invoice listed the 
merchandise making up the total amount of $124.85', including those 
items not delivered, and was marked paid by Mr. Adams. It became and' 
was used as a company fund voucher. 

The evidence shows beyond any reasonable doubt that accused 
·wrongfully delivered a check on the compaey fund for $124.BS, 1'hich he. 
knew was $29.$0 more than the price of the merchandise received 
(Spec. l)J that he wrongfully proposed to deliver such check and 
personally to receive back $29.50, the price of the undelivered mer
chandise (Spec. 2}; and that he knowingly made a false voucher for the 
company fund b,y writing thereon a receipt far merchandise which he 
knew had not been· delivered (Spec. 3). In the opinion of the Board of 
Review the record o:t trial is legally sufficient to support the find
ings o! guilty., except as to the words 1tand demand of• and •and de

. manded" in Specification 2. 

6. The fact that Mr. Adams reported the proposed transaction to 
the military authorities and was directed to complete it with accused, 
did not constitute a defense on the theory of entrapment. Such defense 
is available in cases where an agent of the Government or his 
assistant incites or lures an accused-into doing a criminal act (Dig. 
Op. JM, 1912-40; sec. 395 (3S')J CM 187319, ~i CM 20765'2, Fal and 
MoITis). But where a person has formed the intent to commit an offense, 
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and agents of the Government merely lay a trap to catch him, or even 
cooperate with him in order to obtain proof of his guilt, the defense 
cannot be sustained. Decoys may be used to entrap criminals, and 
to pre&ent opportunity to one intending·ar·w:i.lling to commit crime 
(CM 200161, Irving and Morris; CM 2ll557, Huntress; CY 227195, 
Franklin). The line of demarcation between the two nil.es stated above · 
is well sho'W?l by the following language from So?Tells v. United States 
(287 u. s. 435), which has been quoted with approval by the Board of 
Review: 

"The appropriate object of this permitted activity, fre
quently essential to the enforcement of the law, is to re
veal the criminal design; to expose the illicit traffic, the 
prohibite~ publication, the fraudulent use of the mails, 
the illegal conspiracy, or other offenses, and thus to dis
close the would-be v.iolators of the law. A different ques
tion is presented 'When the criminal design originates with 
the officials of the Government, and they implant.in the 
mind of an innocent person the disposition to commit the 
alleged offense and induce its c onmdssion in· order that thet 
mey prosecute.• (CM 211557, Huntress). 

. 7. Mr. Artht.n" Garfield Hey-s and Mr. Sidney Struble made an oral 
argument in behalf of accused before the Board. They also presented a 
brief, which has been carefully.considered. 

8. The accused is 37 years of age. The records of the Ot'i'ice of 
The Adjutant General show bis service as followsa Enlisted service from 
3 February 1941; appointed temporary- second lieutenant, Arrey of the 
United States, from 0rficer Camidate School am active dut;y, 12 
September 1942; appointed first, lieutenant, 25 l{a:y- 1943. 

9. The court was legally constituted. No error• injuriously
affecting the substantial rights of the accused were camnitted during 
the trial. The Board or Review 1s of the opinion that t.ha record at 
trial is leg~ sufficient to support the finding of guilty' of Speci
fication 2 except the words 11and demand of11 and 11and demanded•, le
gally sufficient to support the findings of guilty of all other Speci
fications and o£ the Charge, and legal]J' autticient to support the 
sentence, am to warrant confirmation of tb.a sentence. Dismissal 1• 
authorized upon conviction of a violation of the 96th J.rticle of War. 

L:::) ~ . 

~-~~~ ,Judge AdTocate 

--ll~~~:U:~w..t~~~-~JudgeM~~~ 
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1st rm. 

War Department, J.A.o.o.,4-· NOV 1943. - To the Secretary of war. 
- . 1. Herewith transmi.tted for the action of the President are the 


record o:f trial and the opinion of the Board of Review in the case' 

of First Lieutenant .Morris Wohl· (0-1011978), Army of the United 

States. · 


2. .I; concur in the opinion of the Board of Review that .the record~ 

ot trial is legally sufficient to support the findings of guilty of 

Specification 2 except the words "and demand at• and "and demanded", 

legally sufficient· to support the findings of guilty of all other 

Specifications and of the Charge~ and legally sufficient to support the 

sentence and to warrant ccnfirmation of the sentence. 


The accused. wrongfully proposed to a salesman that the latter 

deliver merchandise of a value of' $95.35, that accused deliver a check 

on the canpany,fun:i for $124.85, and that accused personally receive 

back from the salesman the difference of $29.SO (Spec. 2); wrongfully 

delivered a check on the comparu fund for $124.85, which accused knew 

was $29.SO more· than the value of merchandise received (Spec. 1); and 


·knowingly made a false canpan,r fun:i voucher which showed receipt of 
merchandise not actually received (Spec. 3). It appeared that accused en
gaged in the wrongful ccnduct of which he was found guilty for the 

· purpose of obtaining money to replace some sheets which his men had lost. 
I recommend that the sentence to dismissal, total forfeitures and con""'. 
finement at hard labor for two years be con.firmed, but in view of all of' 
the circumstances that the confinement and the forfeitures be remitted, 
and that the sentence as thus modified be carried into execution. 

3• Careful consideration has been given to a letter dated 20 

October 1943, with an inclosed brief in behalf' of accused, from Messrs 

Arthur Garfield Hays, Sidney Struble and Frank w. Ford. · 


· 4. · Inclosed are a draft of a -letter for your signature, transrni~ 

ting the record to the President for his action, and a form of Executive 

action carrying into effect the amnendation made above. 


4 !ncls. 

Incl.l-Rec. of trial. 


· Incl.2-Dft.ltr. for sig. Brigadier General, u. S. J:rmy, .

S/'11. .Acting The Judge Advocate General. 


Incl.3-Form of Action. 

Incl.4-Ltr. fr. l!essre Hays, 


Struble and Ford, 

20 Oct. 1943• 


. (.So much of finding of guilty of Specification 2 as involves finding 
of guilty of the words "and demand of" and "and demanded" disapproved. 
Sentence confirmed but confinement and forfeitures remitted. 
G.C.M.o. 18, 8 Jan 1944) 



-----

WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washingtm, D.c. (289) 

13 SEP 1943 

UNITED STA.TES 	 FCRT KNOX, KENTUCKY ~ 
v. 	 ) Trial by G.c.u., convened at 

) Fort Knox, Kentucky, 20 August 
Private GE<RGE R. VAN GLYNN } 1943. Eachs Dishonorable dis
(14051835), Company "C", ) charge and cc:nfinement ·for five 
785th Tank Battalion, and ) (5) years.· Penitentiary. 

'Private 	HO,VARD E. BROWN ) 

(35646251), 3554th Service ) 

Unit. . , ) 


--------· 
HOIDING by the BOARD OF REVIE\'f 

ROUNDS,. HEPBURN and IATTm, Judge Advocates • .... 
1.· The record of trial in the case of the soldiers named above 


has been examined by. the Boa.rd of Review. 


2. The only question requiring consideration is the propriety 

of the designation of a penitent:i,aryas the place of confinement • 


. . · Confinement in a penitentiary, ,Federal reformatory or correc

tional institution is not authorized under letter dated February 26, 

1941 (A.G 253 (2-6-41) E), from The Adjutant General to all commanding 

generals, subjects "Instructions to reviewing authorities regarding 

the designation of institutions for military prisoners to be cc:nfined 

in a Federal penal or correctional instituticn", except in a case 

where ccnf:inement in a penitentiary is authorized by law (CM 220093, / 

Unckel). ( Confinement in a penitentiary is not authorized under Article 


. of War 42 for attempt to commit· sodomy, the offense of 'Which accused 
were found guilty.) 

. 3. For the reasons stated t.'le Board of Review holds the record 

of trial legaily sufi'i.cient to support only so much of the sentsice 

as involves dishonorable discharge, forfeiture of all pay and allCJll'

ances due or to becane due and ccnfinement at hard labor for five years 

in a place other than alententiary, Federal reformatory or correc
t~onal institution. . r{, 


an~~:::!a:il..L...J..:.-L:::'.3i~::::::C:::::.::..!:::..__, Judge Advocate. 

, Judge Advocate. 
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1st Ind. 

War Departmait~ J.A..o.o., 14 Sep 1943 -.To the Commanding Officer, 
Fort Knox, Kentucky • 

. 1. In the.case of Private George R. Van Gl;ynn (1405183,), 

Canpa.ny •en, 785th Tank Battalion, and Private Howard E. Brown 

(35646251), 3554th Service Unit, I concur in the foregoing holding 

of the Board of Revie,r and for the reasons therein stated recommend 


'that cnly so much of the sentence be approved as involves dishcn
. orable disch9.rge, forfeiture of all pay and allowances due or to 
become due and confinement at hard labor !or five years in a p~ce 
other than a penitent:1.ary, Federal reformatory or correctional insti 
tution. ~Upon canpliance with the foregoing reco11111lendatian, under the 
provisims of Article of War so½, and Executive Order No. 9363, you 
will have authority to order the executicn of the sentences•. 

2. When copies of the piblished order in this case are forwarded 
to .this oi'.i'ice they should be accompanied by the foregoing holding 
and this in~orsement. For convenience of reference and to facilitate 
.attaching copies of the published order to the record in this case, 
please pla.ce the file number of the record in brackets at the end of 
the published order, as follows,. 

(C:U: 239853). 

_ T. H. Green, . 

Brigadier General, u. s. Arrey, 


Assistant Judge Advocate General, 

In Charge oi' Military Justice. 
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.,. . 2 7 ocr \943' 

·<"SPJGH 
.· .Cl( 239909 

UNITED STATES ) ARJa" AIR FORCES 
} CENTRAL FLYING TRAINING COMMAND 

, _Vi } ·- ....... 


} . Trial b,- o.c.y. ~ c~vened 
Firat: Lieutenant W!LLIJl{ } ·at Hondo Amy Air. F~eld, 

·. L. · GR.A.DY {e>-4708,36), Jrarf } Hondo, Texas, lJ August 
· ot the United State.a. l94J... Dismissal, wtal 

. ~ torf'eitures,.and confine
) ment at hard labor tor 
) .two (2) years. 

OPINION of the BOARD OF R&YID' 
DRivm, L<7i"!'ERHOS and IAfflN,Judge Advocates 

I • , . 

l. The Board of Renew has examined the record of trial in the 
case of the officer named above and submits this, '_its opinion, to• The 
Judge Advocate General. - · · · 

2. The ac~ed was tried upon the follOllli~ Charges and Specifica
.lioM1 . . 

CHARGE I1 Violation of the 96th Article of war. 
Specification 11 · In that First Lieutenant William L. Grad;y, 
· Headquarters & Headquarters Squadron, 88th Navi8at1on 

Training Group, did, at Waco, Texas, on or about 
-November 19, 1942, with intent to injure and defraud, 
wrong!'~ and unlawi'~ make and utter to the Raleigh 
Hotel, Wace, Texas, a certain check, 1n words and 
i'igures as follows, to witl 

San .Antonio, Texas Nov. 19 1942 

NATIONAL BANK OF FORT SAM HOUSTON . 
at San Antonio 

Pay to the <1rder ot CASH $2S.oo 
Twenty Five & No/100- - - - - - ~ - DOLLARS 

/s/ William L. Grad;y 
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and by means thereof, did fraudulently obtain from the 
said Raleigh Hotel, Waco, Texas, the sum of twenty-five 
dollars ($25.00)., he the said Lieutenant William L. 
Grady, then well knowing that he <U,d not have and not . 
intending that he should have sufficient funds in the 
National Bank of li'ort Sam Houston, for the payment or 
said check. 

Specification 2: Same form as Specification 1 but alleging 
that the check was of the amount of $40. · 

Specification 3: Sal!)3 fonn as Specification 1 but alleging 
that the check was of the amount of $50. 

Specification 4: Same form as Specification l e~cept that the 
check set out was payable to the order of Raleigh Hotel 
in the amount of $40. 

Spe
1
cification 5: Same form as Specification 4 but alleging that 

.the check was for $75• 

Specification 61 Same form as Specification 5. 

Specification 71. · Same fonn as Specification 4 but alleging· that 
the check was for $50. 

Specification 81 Same form as Specification 7, 

Specification 91 Same form as Specification~ but alleging 
check dated 18 April 1943, for $12, made and uttered to 
Robert E. Lee Hotel, San Antonio, Texas. 

Specification 101. Same form as Specification 1 but alleging 
check dated 10 May 194.3, for $15, made and uttered to the 
White Hotel Company, San Antonio, Texas, and with an 
additional stipulation in the body of the check to pey 

· protest £ees, a reasonable investigation charge, a 
reasonable attorney1s fee if placed in attorney's hands 
for collection, and a waiver of all exemption laws of 
Texas. · 

Specification 11: ·· Same form as Specifi~tion 1 but alleging 
check dated 11 May 1943, for $30., made am uttered to 
the A~am~ Driverless Car Compaey, Incorporated, San 
Antom.o, Texas, the sum obtained representing $8.65 in 
services and $21.J5 in cash. 

-2
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Specification 12: Same form as Specification 11 but_ allegi~ 
check dated 13 l!ay 1943, for $JO, the sum ootained 
representing $6.75 in services and $23.25 in cash. 

Specification 13: Same form as Specification 1, but alleging 
check dated 17 Hay 1943, for $15, dr8:1ffl upon the Hondo 
National Bank of Hondo, .Texas, made to order of cash'and 
1;1ttered to the Pincus Company, San Antonio, Texas. 

Specification llu Sa.me form as Specification l, but alleging· 
check dated 19 May 1943; for $50, ma.de to the order of 
cas4 and uttered to the Fort Sam Houston Post Exchange, 
Fort Sam Houston, Texas. ' 

" 
Specification 15a Same form as Specification 11 but alleging 

check dated 19 .May 1943, drawn upon the Hondo National.··.· 
Bank, Hondo, Texas, for $].O, made to the order of cash· 
and uttered to the National Bank of Commerce, San Antonio,· 
Texas. 

Specification 16: Same form as Specification l, but alleging 
check dated 24 May 1943, for $20, made and uttered to '1'hlt 
Washington-Youree Hotel Company, Incorporated, Shreveport, 
Louisiana, with representation in the check that drawer . ·. 

' had the amount drawn to bis' credit in drawee bank am. had 
obtained the "above sum" through this representation•. 

S,Pecification 17t Same form as Specification 16, but alleging 
.. check dated 25 l'-..ay 1943, for $2S. · · · . 

Specification 181 Same form as Specification 16, but all.egilig 
check da_ted 27· May 1943, for $2S. 

CHARGE II1 Violation of the 61st Article of war. 
Specification: In·that First Lieutenant William L. Grady, 

Headquarters & Headquarters Squadron; 88th Navigation . 
Training Group, did, without proper leave, absent himself · 
from his station at Hondo AJ:rrf3" Air Field,· Hondo, Texas, 
from about Ms;y 18th, 1943, to about June 19th, 194). 

The accused pleaded guilty to Specifications ll, 14 and lS, of.Charge 
and to Charge I, not guilty to the remaining Specifications or this 

Charge, and guilty to the Specification, Charge II am. to Charge II. 
He was found guilty of. all Charges and· Specifications and was sentenced 

-.3- . 


I 
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to be 
. 

dismissed 
.

the service, to forfeit all pay and allowances due or 
to becane due and to be confined at hard labor for two years. The re

· v1ew1.ng authoricy approved the sentence and forwarded the.record of 
·trial.for ·action under the 48th Article of War. . · 

. 3 ~ '!be eviden~ far the prosecution is substantially ~s follows 1 

a. The ac~sed drew.t"WO checks only upon the Ho~do National 

Bank, Hondo, .Tex.as. The account· or accused in. this bank was closed on 

27 April 1943• One of the checks was drawn to •cash• and uttered to 


. the Pincus Compaey, bei~ for $15 and dated 17 May 1943 (Spec. 13, Chg._ 
· I). The other wae drawn to "Cash• and uttered to the National Bank or 
''commerce, San Antonio, Texas; being for $10 and date~ 19 May 1943 

(Spe_c. 1.$, ~hg~ I)_ (R. 19_-21, 25J Exs. C and ·D). · . 

. . b. :-m 'cliecks except those ·set forth in Specificati.o~ lJ\and 
15 of Charge I were dra"Wll upon the National Bank of Fort Sam Houston, 
San Antonio, .Texas. On 19 November 1942, 1'hen the accused had on de
posit there the sum of J3.02, he drew .eight checks (three to "Cash" and 
fiTe to the Raleigh Hotel) arrl uttered seven of them to the Raleigh 
Hotel fer a total o£ $365 (Specs. 1, 3-8,. Chg. I), and one to "Mr. Lang", 

. a elerk of the Raleigh Hotel, .for $40 (Spec. 2, Chg. I}. All were· 
properly pl'.9sented to the·drawee-bank for payment on the following day. 
Payment was refused due to •Not sufficient funds•. The accused promised 
the Raleigh Hotel Company to make these ehecks good but,to the date of 
the deposition o£ Mr. J. L. McLendon, Aseistant Manager of the Raleigh 
Hotel (3 Auguat 1943), he had repaid only $2.55. The remaining checks .. 
aggregating $207 ($12-Spec. 9; $15--Spec. lOJ $30-Spec. ll; $JO-Spec. 

· 12;· $50-Spec. llu ·$20-Spec. 16; $25--Spec. 17J $25--Spec. 18) were 
likewise made and uttered as alleged at times "When the accused did not 
have on deposit a eufficient balance to meet them~ For a check drawn on 

,13 ~ for $30 to Alamo Driverless Car Company, Incorporated (Spec. :)..2), 
accused received $6.75 in services and.no cash. They were presented 
promptly ang payment was refused duer to insufficient funds (R• 29-JJ; 
Exs. E, F, G; H, I, J}. . . . . 

' . 
There is eviden~e.to the effe~t that the accused had made an 

•allotment" to the bankcf $100 a month but that there were outstanding 
· notes of $50.denominaticne for 'Which the bank deducted from the accused's 
balance this amount monthly. A montnly service charge by the bank left 
an amount slightly under $.50 to be checked out each month. The allot

~ments ordinarily came to the.bank between the 5th and 7th of the month 
(R. JJ-.34). , . , . . . . . 

. . . . ; . 
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c. As to Charge II and the Specification thereurrler, to 
1'hich he iiad pleaded guilty, the morning report of the squadron of 
accused shows the accused from duty to absent without. leave at 0600, 
18 .Mey 1943 and· from absent without leave to arrest. in quarters at 
1230, · 19 June 1943 (R. 35-36; Ex. K). · · 

4. The·evidence for the defense is as follows: Captain Martin 
-i. 	Towler, Medical Corps, a specialist in neuro-psychiatry, testified 
that he had observed the accused at the Brooke General Hospital from 
26 June 1943· to 2 August 19h3 l:'.nd had diagnosed the accused as a con
stitutional psychopath, ore sufferiri~ :from "inadequate personality, 
man:i.f'ested by impulsive, erratic behavior, poor judgment, excessive in
dulgence in alcohol, emotional instability and immaturity, lack of 
respect for vested authority and disregard for the rights and feelings 
of other people, all of 'Which render him 1'holly unfit to perform the 
duties of an officer, and in our opinion, the government can obtain no 
useful service .from him". Captain Towler stated that a medical board of 
'flhich he was a member had recommended that the accused be brought before 
an Army Reclassification Board and that he be relieved from active service 
under the provisions of AR 605-230. However, Captain Towler found "no. 
mental or physical reasons" that would render his trial by court-martial 
.improper from any staoopoint (R. 37-41). · 

Witnesses closely associated with the accused testified that 
he had been an e.t'ficient officer with ability and good habits. How
ever, recently the accused seemed to have troubles on his mind, was late 
or absent entirely from appointments, was moody and erratic. His · 
secretary testified that in dictating letters he seldom, if ever, 
finished a complete. letter. He would start the letter, whether it was 
important or official or not, then, "go off on a tangent" into something 
else, come back to the letter a little later and have.to start it aU 
over again, or not finish it and ask his secretary to do so.· That happened 
very often (R. 46-h8, 50, 52-53, 55, 57-59, 62; see letters of com
mendation, Def'. Ex. A~. 

The accused testified that he was married on JO May 1942; ·had 

been separated from his wife 11intermittently since the first of November, 

last year";.and that there is a "divorce case going on in Dallas today•. 

Accused stated that he had gambled at dice at the Raleigh Hotel, Waco, 

Texas, 19 Nove!!lber 194'2, and had lost; that he had thircy-five or forty 

dollru:·s in cash in his pocket when he went to the hotel; that he began 

to lose and thought he would be able to win back his losses so "I wrote 

iey- first check, which I had no intent to defraud aeyboey". _He did not 

know when he wrote the first check whether or not he had su.t'ficient .funds 
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to cover it. 11Ai'ter·r had written as much as i'ifty or sixty dollars in 
checks I knew.that I had no more•8 His intention was either to rep~ 
the hotel the amounts paid ~ on these .checks or to deposit mney in 
the bank. He tried to secure a loan the. following day •to make up the · 
money" but was refused because a· civilian indorser could not be procured. 

· He claimed that of the efght checks given (Specs. 1-8), one for $40 
(Spec. 2) and made out to cash, was not cashed by' the clerk of the hotel 
but was put directly into the game•. The accused also claimed he was 
drinking considerab~ at the time but was not intoxicat~d (R. 65, 67-72, 79)~ 

. · Accused arranged with the hotel to repq 1,he money obtained by 
these checks, paid $100 on l January 1943 and.•either eighty ar se.venty 
dellars• in February. He then turned over his "entire financial set-up• 
to "Col0nel Evans" wh0, through correspondence which accused had not 
seen, arranged to pay the hotel and amther indebtedness of accused at the 
rate of $37.50 monthly. Accused believed that two ~ents had been 
made. He stated that he had not signed a-pay voucher· since April. He 

_woold PW every nickel of the money he owed (R. 72-73)• · ·· 

Accused te~tified that when he cashed the checks dated 18 April 
and 10 May at the R'hbert E. Lee Hotel and the White Plaza Hotel·re

. spectively, he hed .a ll'reasonable right• to expect that he had money in 
the bank (Specs. 9 and 10, Chg~ I). He had a Class E allotment payable 
to The National Bank of Fort Sam Houston upon which the checks were drawn 
and such allotments arrived on or about the 10th of th~ month: (R. 74). 

He explained the second check to the Alamo Driverless Car . 

Compacy, Incorporated (Spec. 12) for $JO as having been deposited with 

the ~ee and not to be cashed, and stated that he was to -pay the rental 

of the car in cash when he returned with it and would then receive back 

the check. He did not receive aey c_ash from this transaction (R. 75). 


Accused had no re?ollection at e.11 of the check for $15 given 
the Pincus Company (Spec. 1,3). He may have been under the influence of 
liquor. He remembered being in the Post Exchange and cashing tha check 
for $50 (Spec. 14), but did not remenber the check to the Nat:wnal. Bank 
of Commerce for $10 (Spec. ,15). He may have been intoxicatad. He re
membered mthing about the three checks given to the Washington-Youree 
Hotel Company, Incorporated (Specs. 16-18). He was drinking very 
heavily all the time (R. 75-77 ). . • 

Regarding Charge II, to which he.pleaded guilty, he testified 

that he went to San Antonio, drank too much, and became "fear stricken• 

then went to Dallas where he saw his family, and to Shreveport, · ' 
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Baton Rouge., Laf'~ette., Louisiana., aIXi New Iberia. He was 9picked up• 
in New Iberia and returned by ncaptain Connally•. After that, he as 
ta.ken to Brooke General Hospital at Fort Sam Houston (R. 77-78). 

5. a. Charge I: The evidence shows that the accused drew and 
cashed seventeen checks totalling $607, am drew one for $30 upon which 
he received $6.75 in services., at times when he knew. or should have 
known that he had insufficient funds in the drawee banks to pay them. 
AB the checks were presented in due course for payment., the drawee bank 
rightly refused to make payment. In ore evening alone the accused drew 
and cashed eight checks in the total am~.mt of $405 while havir:g a 
balance of only $3.02 in the drawee bank. Furthermore., he drew and 
cashed two checks totalling $2S on a bank in which his account had been 
closed. As to the remaining eight checks ..there is evidence that ac
cused had assigned to the drawee bank $100 a month of his ~ from which 
the bank deducted $50 a month to apply on indebtedness of accused but the 
evidence clearly shows that at the time the checks were drawn there were 
not sufficient funds in the drawee bank to meet them and under the facts 
of this case the accused is properly chargeable with knowledge as to 
the status of his bank'account {CM 202601., Sperti). · 

Specification 2 of Charge I alleges that the accused fraudu
lently made and uttered to the Raleigh Hotel., Waco, Texas, a check for 
$40. The only evidence that the check was uttered to the Rale1&}1 Hotel 
was hearsay and the admission of accused. The accused testified that 
the check was put into a dice game and that •Mr. Lang•., one of the hotel 
clerks., won it. It was thus uttered to Lang and not to the hotel, al
though the Raleigh Hotel cashed it. The proof fails to support Speci
fication 2 as drawn, but is sufi'icient to support the i'inding except the 
words "to the Raleigh Hotel" and "from the said Raleigh Hotel", and sub
stituting therefor the words •to Mr• Lang" and •trom the said Mr. Lang" 
(See MCM, 19281 par. 78,:)• 

Specification l2 of Charge I alleges tbat the accused fraudu
lently obtained the sum of $2).2S and services of the value of $6.75. 
The evidence introduced by both the prosecution and the defense shows that 
the .accused never obtained the sum oi' $2J.2S, but o~ services of the 
value of $6.7,. 

-~. Charge II. It is shown by the evidence am admitted by' the 
pleas oi' guilty that the accused, without proper leave., absented .himaelt 
fr~m his station as alleged i'rom 18 May to 19 June 1943.! 

6. The accused is 33 years of age. The records of the Office ot. 
The Adjutant General show his service as follows: Enlisted service from 
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22 June 1940 to 16 May 1942J appointed temporary eecond lieutenant, 
ArJ,;ry- of the United States, 11-May 1942, and active duty, 17 ~ l942J 
appointed temporaey first lieutenant, Army of the United States, 9 
November 1942.. 1 

· • 

7. The cwrt was lega.l:cy' constituted. No error.a injuriously 
a.t'!ecting the substantial rights of the accused were committed during 
the trial. The Board or Review is or the opinion that the record of. 
trlal is.legalq su!tici'ent to support the finding of gui],.t,y or Speci
fication 2, Charge I, except the words "to the Raleigh Hotel" and 
'!from the said Raleigh Hotel", and substituting therefor the words "to 
llr. l.a{lg• and •.t'rom the said Mr. Lang11 J legally su.t'ficient to support 

. the .t'inding or guilty or Specification 12, Charge I, except ~the words 
and figures •the sum or twenty-three dollars and twent;y-five cents 
($2)~2.$).,. 8J¥111 J legal:cy, sui'f'icient to support the findi~B of guilty 
or all other Specifications and of tha Charges; am legal.:cy, sufficient 
to support the sent~ce, and to warrant confirmation of the sentence. 

·Dismissal 	is authorized upon conviction of a violation of the 61st or 
the 96th Article of war. 

' 


-~-~_._.;....;;;.,__.-~~-· __ ,Judge Advocate L_~·__ 
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1st Ind. 

War Department; J.A.o.o., __ NOV 1,43 - To the Secretaey" of War.
3 

1.· Her8"i.th transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case 

of First Lieutenant William L. Grady (0-4708)6), Army of the· United 

States. 


2. I concur in the opinion of the Board of Review that the record 

of trial is legally auf!icient to support the f'indi~ of guilty of 

Specification 21 ·Charge I, except the 'WO~ •to the Raleigh Hotel• and 

"from the said Raleigh Hotel" and substitut.ing therefor respectively 

the words •to Mr. Lang11 and "from the said Mr. Lang•J legally sui'fi 

cient to support the finding of guilty of Specification 12, Charge I, 

except the words and figures •the sum of twenty-three dollars and 


·· twenty-five cents ·($2).25), .and"; legally sufficient to support the 
findi~s of guil'ty· of all other Specifications and of the Charges; and 
legally sufficient to support the sentence and to warrant conf'irma.tion 
of the sentence. The accused made and uttered with intent to defraud, 
eighteen checks aggregating $637.00, for which he received value to the 
extent of $613.75, drawn on banks in which he had insufficient !unds 
(Specs. 1:.18, Chg. I) and was absent "Without leave from his station for 
about 32 days (Spec., Chg. II). Eight of the checks mentioned above, in 
the total amount of 140.5, were drawn and cashed by accused in me 
evening when he had a balance of only $3.02 in the drawee bank. I recom
mend that the sentence to dismissal, total forfeitures, and cont'inement 
at ha.rd labor for t1VO years be conf'irmed and carried into execution. 

)• The United States Disciplinary Barracks, Fort Leavenworth, 

Kansas, should be designated as the place of confinement•. 


4. Consideration has been given to recamnend.ations of clemenqr b7 
defense counsel dated 10 September and 21 October 1943, with attached re
lated documents includi~ reco:nmendationa of clemency b7 the president 
and two other members of the court in the form of indorsement• to letters 
addressed to them, dated 6 October 194.3 and signed b7 First Lieutenant 
Leslie W. BlaIXi, who, as trustee of accused, states that full restitution 
has been made to the holders of the checks involved in all of the Speci
fications of Charge I; and to the personal plea tor clemency of accused · 
dated 21 October 1943. 

. . 

, .. 
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5. Inclosed are a draft of a letter tor your· signature, trans
mitting the record to the President tor his action, and a f'orm of' 
Executive action carrying into e!!ect the recommemation made above. 

T. H. Green, 
Brigadier General, u. s. Arrey, 

Acting The Jooge .ldvocate Gemral. 

6 Incls. 
Incl.1-Record of trial. 
Incl.2-Df't. ltr. for sig. S/w. 
Incl.3~oni of Action. 
Incl.4-Ltr. f'r. de!. counsel, 10 

Sept. 1943, w/incls. 

Incl.$-Ltr. fr. def'. counsel,· 21 


Oct. 194), w/incls. 

Incl.6-Ltr. fr. Lt. Grady, 21 


Oct. 1943. 


(Findings disapproved in part in accordance with rec0Tlllll8ndation 
. of The Judge Advocate General. Sentence confirmed but one year 

of confinement remitted. G.C.M.O. 7, 7 Jan 1944) 
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.WAR DEPA.ROO'.NT 
.J..i'ni3. Servioe .Forces (301) 

Di the O.t'.,t'ice ot 'The ·Ju<;lg~ Advc,¢*te General 
Wa..ahington, D.c. · 

SPJGN 
CM 239984 

u N..I T E D s T A T ~ s 

v.• 

.Second Lieutenant WILLIA.1! 
M.: HOYT, (0-575042), ill'. 
Corps, 389th Navigation 
Training Squ.adrQn. 

2 4 SEP 1943 

) Am!Y AIR fORCES G:'LF COAST 
) TRAINING CENTER 
). 
) Trial by: G.C.K., convened at 
) .J.n;ry Air.Forces Navigation School, 
) san Marcos Army ·Ail'· Field, San 

J Marcos, Texas, 9 August 1943. 
D.~Sllli::;sal, total forfeitures and ~ confinement for one (1) year and, 

) one. (l} day. · · 

·OPINION oz.. the. BOA.RD OF &.--VIEW 
crutsso~;~ iIFSc:OMB _and ~PER,· Judge Advocates 

. l~- Xhe Board of. Refte1r ·has. ¢xaln.ined.'. the -record of trial in the
case' i)f the{ officer ~b0)/8 ~d ~d- submi:~s this., 'its opinion, to The 
judge Advocate · Genera.l. - · · 

2~ 'l'he. accused 1'&S tried upon th!a·foll.o'rlng. Qiarges .and Specif'i,;.;. 
c~~ionsa - . 

·CHA.RGE. I: ._Violation· of··the. 93rd;Article ot liar. 

Specificationz ·rn that.·Second·I,ieuten.ant·w::1lHam :M. Hoy-t, Air Corps, 
did, at San 1'[arcos., Texu; ori'or ~boutl{ay.?, 194.3, feloniously 
embezzle by fraudulently coriver"ting to his own use One Htmdred 
an~ ,Sixty-Three Dollars and' Fi.fty~~ee Cents ($163~53),. law
i'u1 money of the ,Unite_d :states,. :t}le pfoperty: 0£ the 389th 
Nav-i.gation Training Squadron/entrusted to hht by ·tn.e said 389th 

·Navigation Training Squadron. 

CHA.ROE II~ Violation_ oi' the 96th Artd.cle oi' War,. 

Specification 1: · . rn· :that Second Lieutenant. William M;' Hoyt, Air 
Corps,. did, at .san uarcos -Army _Air Field; San Ml!~OS,° Texas, 
on or about Mar 22, 1943~ with _intent to deceive Major David E. 
Fil.brim, .Air Corps, Comriiand.ing ·officer of the '389th Navigation 
'J:J:'&i.ning Squ&dron., o.tficia~ report·as custodian ot the jS9th 
Navigation Tn:ining Squadron !ilnd to the said Major David E. 
·-Fiihrun:, a statement· of account Of the, said 389th Navigation 
Training Squadron w1tn the State .Bank and.· 1r.u8't company; san. 

1i1arcoe;i Texaa, covering :the· period of .A.pP.l ..30i 194) to May 22, 
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1943, which statement was lmown by the said Second Lieutenant 
William M. Hoyt to be a. false statement of the said account. 

Specification 2: In that Second Lieutena.nt·Wiµi.am· M. Hoyt, Air 
Corps, did, at San Marcos Army Air Field, San Marcos, Tens, 
on or about nay 29, 1943, with.inj:.ent to deceive Major David E. 
Filbr::n, Air Corps, Corrnnanding Officer of the 389th Navigation 
Trainin~ Squadron, officially report as custodian of the 389th 
Navigation Training Squadron fund to the said Major David E. 
Filbrun, a statement of account of the said. 389th Navigation 

. Training Squadron· with the State Bank and Trust Compaey, San 
uarcos, Texas, covering the period of Hay 22, 1943 to May 29, 
1943, which statement was known by the said Second Lieutenant 
William u. Hoyt to be a_faJ.se statement of the said account. 

Specific:~tion 3:· In that Second Lieutenant William '1.!. Hoyt, Air 
corps, did, at San ;,:arcos Army Air Field, San rlarcos,- Texas, 
on or about June 30, 1943, with intent to deceive Major David E. 
Filbrun, Air Corps, Commanding Of£1cer of the 389th Navigation 
Training Squadron, officially report as custodian of the 389th 
Navigation Training Squadron fund to the said Major David E. . 
Filbrun, a statement of account of the said 389th Navigation 
TrainingSquadro;: with the State Bank and Trust Company, san 
Marcos, Texas, cO'ITerint; the period of May 31, 1943 to June JO, . 
1943, which statement was known by the said Second Lieutenant 
William 1i. Hoyt to be a false statement of the said account. 

Specifica·~ion 4: In that Second Lieutenant William :u:. Hoyt., Air 
Corps., did, at San 1:arcos Army Air Field, San ;Jarcos, Texas, 
on or about "J.ay ?, 1943, with intent to deceive Major David E~ 

. Filbrun, Air Corps, Commanding Of_ficer or the 389th Navigation 
Training Squadron, officially report as custodian of the 389th 
Navigation Training Squadron fund to the said Major David E. · 
Filbrun, a deposit on 1:ay 7, 1943 of .$163,53 to the account 
of the 389th Navigation Training Squadron with the State Bank 
and Trust Company, sa.n Marcos~ Texas, which report was known 
by the said Second Lieutenant William M. Hoyt to·be false. 

Specification 5: {Not arraigned or prosecuted .un4er this specifi
cation.) 

Specification 6: In that.Second Lieutenant "Hilliam M. Hoyt, Air 
corps, did, at San 11arcos; Texas, on or about July 7, 1943, 
with intent to defraud, wrongfully and llill.awi'ully make and 
utter to Jackson's Grocery (Norman Jackson, owner), a certain 
~hepk, in words and figures·as follows, iJo wit: 
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SAN r~k'ltCOS, TE:XAS, _ _:.71-;h~/;;r,43'--_(JOJ) 

STATE BANK & TRUST CO. 

88-23/4 
11-S.A. · 

PAY.TO THE oo
02DER OF ____::..Ja;:.;.c;;.;k~s:;.;o;;;n;;:;s.....::.Gr;;..o.;..c:.;e~rzJ/-_______ $ 4.

- !:2.... 
__£F~our~~&~l~OO~------~-~------DOLIARS 

FOR ________ William 1:. Hoyt 
2nd Lt AC 

·and by means thereof, did fraudulently obtain from lorman, 
Jackson (doing business as Jackson's Groce.ry), merchandise 
and lawful mqney of the United Sta'!ies in the total sum of 
Four Dollars ()}4.00), he, the _said Lieutenant William M. Hoyt, 
then well knowing that he did not have and not intending that 
he should hsve sufficient f'wlds :µi the State Bank and Trust 
company for the payment of said check. 

Speci.i'ication-7: (Not arraigned or prosecuted unc.ier this specifi
cation.) 

The accused pleaded not bUilty to and -was .found guilty of all Charges and· 
Speci.i'ications~ He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due, and to be ,confined at hard 
labor, at such place as·the reviewing authority may direct, for one (1) 
year and one (1) day. '!he.reviewing authority approved the sentence and 
forwarded the record of trial for ·action under Article of war 48 • 

.. 3. The evidence £or the prosecution shows that on 1 May 1943 the 
accused was assigned to the 389th Navigation Training Squadron as adjutant 
of the organization, in which capacity he became custodian of 'the squad
ron fund and •s authorized to na}:e deposits in, and Yd thdrawals from 
the organization'~ ·bank account,, which was carried in. the name of "389th 
Navigation Training Squadron" with the Stau, Bank and 'Trust Company, 
San Marcos, Texas. He executed.the usual signature card authorizing him 
to sign checks against the account. ' On 7 May ,1943 he had in his pos-:
session squadron fv~ds in the amount of $163~53 in cash, representing 
laundry receipts and collections received from the rental Of the ·squadron's 
pool table) which he undertook to take to the bank for deposit about noon 
(R. 19, 33, 36; Exs. 4, 6, 17-19). This sum was not, however, deposited 
to the organization's account but placed to the ac9used's personal ac
count in the same bank. On the same day, subsequent to this deposit, 
the accused, by the use of carbon paper, wrote ".389th Sqdn. ·.rund" under 
his name on the duplicate deposit slip, -which he subsequently pl.aced in 
the organization's records, after submitting it to his commanding officer 
to show the purported deposit to the organization's account. Thereafter 
the accused .secured s~me blank bank statements from an assistant cashier 
of the bank and fabricc. ted three simulc,ted organization bank statements 

\ . . ' 
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which falsely showed the deposit on 7 May 1943 of $163.53 to that ac-· 

count instead of· his own personal acco-iµit. The three false statements 

were prepared, certified as correct by the accused, and presented to 

his commanding officer about 2_2 May 1943., 29 May 1943., and JO June 1943., 

ostensibly· showing the condition of the organization1s bank account for 

the periods 30 April 1943 to 22 May 1943; 22 May 1943 to ·29 11ay 1943., 

and 31 11;3.y 1943 to 30 June 1943, respectively. The fabricated statements.,. 

bearing accused's false certificates, Y,-ere identified and admitted into 

evidence as were also the correct statements for such periods as re

flected by the banks records (R. 1~32, 3.3-:-39, 49; Exs. 5, 6, S-ll, 13-15., 

17-19). , 


. . ·.> . . . •. . . I . 

The accused was transferred to Ho?\do., 'teXl,s.,. on. another assignment 
about 5 July 1943., but on l July 1943 deposited to the organization's bank 
account the sum of $163.53, by withdraw:l.rig that amount from his personal. 
account and depositing it to·the organization's account. ts delay in 
securing the' bank statements for the periods involved., par icuiarly for _ 

. the ,nonth of June,' 1943, aroused the suspicion of his COIIDll ding off_icer., 
who about 1 July 1943 requested statements directly from the bank., and 
thereupon discovered the peculation prior to. th~ accused• s departure. The 
accused, being confronted therewith and after being· .fully warned of his 
rights., made statements amounting to admissions o~ the falsification of 
the deposit slip and thre_e bank statements, but denied the embezzlement 
of the funds. All of the exhibits were not only· properly identified and 
proven but were also admitted into evidence by stipulation (R• .34-.36; 
zxs. 7., 12). · 

A witness for the prosecution, Mr. Norman Jackson, testified that 

tha accu.sed 1s wife gave him., in pa}mentof ·a grocery bill., a check in 

the amount of :'.;4 dated 7 Jlicy 1943., drawn on the State Bank-and Trust 

Company., San I.~arcos, Texas, and signed by the accused., which check was 

dishonored ,bY the bank for "not sufficient funds". This obligation was 

subsequently discharged (R. 39-42; Ex. 20)~ 


4. The accused, having been advised of his rights., elected to be. 
sworn and to testify•. His testimony corroborates the evidence adduced 
by the prosecution relative to the falsifications of the deposit slip 
and the bank statements, which latter were admitted to be pure fabrications. 
T'ne acc:·sed ctenied the embezzlement., testifying that., about. noon on 7 ~y 
1943, he reached the bank which was crowded., left the money in the un
locked 6love compar"bnent of his car., and went into a·drug store for a . 
Coca-Cola and a package of cigarettes;that., upon :retuniing some. few min
utes later, finding the money gone, he went hane and got $200 in cash., • : 
which he had won in a poker game the night before., deposited $163.53 thereof 
to his own account, and falsified the dµplicate deposit slip by writing · 
11 389th Sqdn. fund" on it under his name as depositor; that he was short 
or· flU1ds for livin,,; expenses for his family at that time., and that 
eventually he intended to deposit the sum of ~163.5.3•to the organization's 
account from his salary and winr:ings at poker,· at which he had been ·un
usually lucky. He made no outcry upon.his claimed discovery of the loss 
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of the money and did not report it to the police or anyone else because 
he preferred to falsify the records rather than admit his carelessness 
or stupidity.· He admitted the manufacture of the nfaked" bank statements., 
·his false certificates thereto for the three successive periods thereafter., 
and the delivery thereof to his commanding officer., but claimed that he 
made the deposit to the organization's account prior to ascertaining that 
he was bein·g. transferred to another assignment away from San :Marcos. 
Relative_ to the dishonored $4 check he testified that he had become dis
satisfied with the State Bank and Trust Company., san Marcos., Texas., that 
he started another account toward the latter part of June-., 1943., with a 
bank at Fort Sam Houston., leaving only a smal.J. amount in the San Marcos 
bank., 'Which he thought sufficient to pay outstanding checks against it., 
and that the check was made good.shortly after its nonpayment. However., 
he admitted issuing several other checks which had been dishonor~d about 
the same time (R. 43-68). 

The defense offered into evidence part of the report of investigation 
showing that accused had told· substa.ntial.fy the same story during f.he 
investigation that he related in his testimony at the trial (R. 68-70; 
Ex. 21). 

5. The Specification., Charge I., alleges that the accused on or about 
7 L'&y 1943 at san uarcos., Texas., did "feloniously embezzle by fraudulently 
converting to his mm usett the sum of $163.53 in money., the property of 
the squadron which_had been entrusted to him. The offense of embezzle.:.. 
ment is defined by the JJanual for Courts-Martial as follows: 

"Embezzlement is the fraudulent appropriation of proporty 
by a person to whom it has been intrusted or into whose bands it 
has lawfulJ.y come. (..\oore v. u.s• ., 160 tr.s. 268.) 

_ "The gist of the offense is a breach of trust. The trust is 
one arising from some fiduciar,}•relationship existing between the 

· owner and the person converting the property., and sprinti;ing .from 
an agreement., expressed or implied., or arising by operation of law • 
.The offense exists only where the property has been taken or re
ceived by virtue of such relationship" (:1.c.:r•., 1928., par." 149!!,). 

. ~ . . 

Applicab~ authorities state the rule with reference·to the proof of 
embezzlement as follows: 

"Insolvency., flight., falsification of accounts, or refusal to 
pay, are the usual and most effective evidences of conversion, 
though they are not the sole facts from wtich embezzlement can 

· be inferred * * *" (Wharton's Criminal Law., 12th ed • ., vol. 2., par. 
1302). (See·also Riley v. State., 32 Tex. 763). 

The offense is not obliterated by restitution, either actual or intended 
(Wharton's Criminal ·Lal!, supra., par. 1316 and C:!I 192530, Dig. Ops. JAG., 
1912-40., sec. 451 (18)). 
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When measured by the principles announced in the foregoing a11thori

· ties, -t.he evidence for the prosecution conclusively estabiishes the can
mission of the offense charged. The bank statement of ~e· accusrJd (EX. 5) 
reflects numerous overdrafts near the date o:t 7 May 194.3. On 5 1Iay 1943 

his· balance was only · seven cents., and on 7 May 194'.3 eight checks·., aggre

gating $110.45, were' -presented to the bank for payment which would have 

been dishonored except for the deposit on that date of the sum of $16.3.5.3 
no further deposi.t having been made by the .-accused until 15 M;J.y 194.3. 
The accused unquestionably was aware of these outstanding checks. If he 
had.won $200 at poker the preceding night, itis hardly conceivable, under· 
the circumstances, tfiat he woul~ not have depos.ited it to his account to 
cover the outstanding checks rather than have left it at his home•. The 
identical amount of the squadron's deposit -appears upon,.)1is own personal 
account on that day, a~d the falsification of the dupll<ia.te; deposit· slip 
\vhich was both proved and admitted., in order to make it appear that the 

. I .
deposit had been made to the proper account., was immediately prepared. 
The expeditious falsification of the duplicate deposit slip,.and the ab
solute failure of the accused to report the claimed theft -of the squadron 1s 
funds to proper authorities, are consistent only with the conclusion.that 
the squadron's funds were converted as the result of a calculated plan, 
the concealment of whieh was.promptly initiated and deliberately perpetuated 
for over two months, through three official reports, and until discovery 
became imminent by reason of the accused's change of assignment•.These 
proven and admitted facts emasculate the accused's version of a theft of 
the funds from him of any and all semblance of truth, and brand it as 
false and equally as spurious as the admit~dlyfabricated bank statements. 

. . 

The evidence for.the prosecution., therefore., competently establishes 

beyohd a reasonable doubt every element·of the offense charged in.the 

Specification., Charge I, and this evidence amply s~tains the courtrs 

findings of guilty of. the Specification, .Charge I, and of Charge I.· 


6. Specifications i., 2 and .3, ~rge. II, allege that the_;accused.,. 
with iii.tent to deceive., on 22 M;J.y 194'.3~-29 May 194.3, and.JO June 1943, 
respectively., officially reported as custodian of the squadron flmd to 
his connna'.nding'officera statement of the squadron•s bank account known 
by the accused to b~ false for certain specified periods o:t·time. Specifi 
cation 4, Charge II., similarly alleges that the accused ·false4i' reported 
to his commanding.officer a deposit of $16.3.5.3 to the squadron•s bank 
account on 7 May 194.3. The gravamen·of the offenses charged is that the 
accused knowingly made false official statements.· These ofi'Snses are . 
appropriately charged under Article of War 96. The following provisions 
of'AR 210-50, 29 December 1942 relii"tive to the d~ties·of the custodians 

. • f 

of unit and similar funds are pertinenta. · 
I • • 

"* * * 52..- (1). Ge~eral~ .-·The custodian !)fa fund will receive.,· 
saf~guard, disburse, and a~count for it., in accordance with the 
provisions of· these regulations * * *• · If the custodian is an 
adjutant*** he will disburse the fund under the direction of 
his commanding officer. · 
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n6. H01ir deposited in bank. - Funds will be promptly deposited in 
banks, wr1erever feasible, * * *• Tihen funds are deposited in a bank 
they will be placed under their official designation, as indicated 
in paragraph 2, and not to the credit of the officer who is custodian 

* * *• 

"18c. Bank statement•. - Where the fund or a portion thereof is de
posited in a bank, a bank statement will be secured at the end of 
each month and reconciled with the balance as shown by both the 
council book and the bank check book i~ * *• Custodians of funds 
will-note on·the face or reverse side of each bank statement the 
number and amount of each outstanding (unpaid) check and proof of 
balance" (AR 210-50, supra}. · 

· The evidence is uncontroverted that the accused was the organization I s 
adjutant and therefore custodian of its unit funds.· Furthermore the evidence 

· is -uncontroverted that· the accused falsely altered the duplicate deposit 
slip of? May 1943 for $163.53, that he placed the altered ahd-f'alse 
duplicate deposit slip in the organization!s records, and that he reported 
to his commanding officer that the deposit had been made to the· squadron's 
account when in trc...-!-.h it had not been so made. BJ uncontradicted testi 
mony and conclusive documentary evidence,· it was also shown that the ac
cused procured some blank bank statements and manufactured and-certified 
to their correctness three spurious bank statements with intent to deceive 
and for the purpose- of concealint his failure to make the deposit o:t' ? 
May 1943 to the squadr·on1s account•. 'l'h.ese spurious statements with ac
cused1s false certificates, the accused.delivered to his commanding officer 

·who relied thereon and Vias deceived thereby until other circumstances · 
aroused his suspicion. These acts are admitted from the witness ·stand 
by the accused, who seeks to extenuate the effect thereof by placing personal 
humiliation before personal integrity, honesty, and honor. The funds 
involved were the property of the enlisted men. The. accused was the 
guardian thereof. His actions and conduct, therefore, were to the pre
judice of good order and military discipline and brought discredit upon 
the military service•. Such conduct cannot be tolerated and renders the 
accused :unworthy to continue as an officer. · 

The competent evidence establishes every element·of the offenses 

charged in Specifications 1 to 4,. inclusive, Charge II, abundantly suf

ficient to sustain the court's.findings of guilty of Specifications 1, 

2, 3 and 4, Charge II, and Charge II. 


7. Specification 6, Charge II, alleges that on or about 7 July 1943 

the accused, with intent to defraud, wrongfully and unlawfully, made 

and uttered a cheek to a specified payee, for which he secured merchandise 

and money in the sum of $4, when he well knew he did not have funds in 

the bank upon which the check was dra1Vll sufficient to pay it. The follow

ing excerpt fran the Manual for Courts-Martial is applicable: 

. ' . 

"If an officer or.soldier by his conduct in-incurring private 
. indebtedness' or by his attitude to,mrd it or his creditor there

. ' . ' 
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after reflects discredit upon the service .to which he belongs, 

he should be brought to trial for his misconduct" (K.C.M., 1928, 

par. l52h,. · 


. The following authority, under the facts shown by the evidence, is also 
clearly applicable. . . ( . 

"***A check given in payment of preexisting debt or a gambling 
debt, a check given as a charitable contribution or as a gift, 
are all given without valuable consideration in the eye of the 
law, yet the giving of a bad check by an officer under,the above 
circumstances would clearly. be discreditable to the military service 
and. in many cases conduct unbecoming· an officer and a gentleman * * *•'" 
(Dig. Ops. JAG 1912-1940, par. 453 (24)). 

'.!'he evidence is clear that the check was dishonored fo~·•not sufficient 
funds"• The explanation advanced by the accused, that the check -was upon 
an account in which he thought he had enough funds to pay it, is belied 
by the date of _the check, 7 July 1943, because he changed his bank account, 
according to his own testimony., in the latter part of June and left in 
his old account in the San Marcos bank only enough money to pay checks 
then outstanding. Consequently, -when he signed the check on? July 1943 
on the San Marcos bank, he either knew or should have known that it 
would be dishonored. In addition, he admitted other dishonored checks 
about. the same time and his bank statemep.t (Ex. 5) shows numerous over
drafts, which mutely but persuasively indicate that the accused,· during 
the period involved, was not unaccustomed to issuing checks upon his bank . 
without sufficient .funds on deposit there to pay them. Such conduct with
out question brings_discredit upon the military service. The evidence., 
however, shows that the check was given for a preexisting account of 
$3.97 and three cents in cash; consequently, the evidence does not sup
port the finding that the accused obtained any merchandise but the record 
of trial does sustain the finding of guilty of Specification 6.,· Charge II, 
except the words •merchandise and" and.•Four Dollars ($4.00)" substituting 
for the latter exception the words •Three Cents", of the excepted words., 
not guilty, of the substituted words, guilty, in violation of Article of 
war 96. · · · ' 

8. The accused is·32 years of age. The War Department records 
show that he enlisted at Detroit, Michigan, 24 December 1941, enlisted 
service to 2 :March 1943 when he was conmdssioned a second lieutenant 
upon completion of OCS, and active duty as an officer since the latter 
date • 

. , 9. The court was legally, constituted. No errors injuriously affect
ing the substantial rights of the accused were co!JU!tl.tt.ed during the trial. 
In the opinion of the Board of Review the record is legally sufficient to 
support the findings of guilty of Charge I and its Specification, legally 
suf£icient to support the £indings of guilty of Specifications 1, 2, 3 
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and 4, Charge II, legally sufficient to support the finding of guilty of 
Specification.6, Charge II, except the words "merchandise and n and 
flFo\U' Dollars ($4.00)", substituting for the latter exception the words 
•Three cents", of the excepted words not guilty, of the substituted 
words, guilty, legally sufficient to support the finding of guilty of 
Charge II, and legally sufficient to support the sentence. Dismissal is 
authorized upon conviction of a violation· of Article of war 93 or 96•. 

Jb~~~, Judge Advocate 

~·?,..e~Judgo Advoca~ 

~ · , Judge Advocate 



(JlO) 

SPJGN 

CI.1 239984 


1st Ind. 

War Department.,, J.A.G.o• ., J J OCT 1943 - To the Secretary of War._ 

1. Herem.th transmitted for the action of the President are 

the record of trial and the opinion of the Board of Rerlew in the 

case of Second Lieutenant William ll. Hoyt (0-575042)., Air Corps., 

389th Navigation Training Squadron. 


2. I concur in the opinion o! the Board of Review that, the re
cord of trial is legally sufficient to support the findings/ or guilty 
of all Charges am Specifications., excepting as to the finding ot · 
guilty of Specification 6., Charge n., the words "merchandise and" and 
"Four Dollars (f-4.oo)n substituting for the latter excepted 110rds and 
.figures the words "Three Cents". I recommend that the sentence be 
confirmed but that the confinement· and forfeitures be remitted., and 
that the sentence as thus modified be ordered executed. 

,3. Consideration has been given to the attached letters from 
Mrs. S. Serur., .San Marcos, Texas., and Mrs. William M. Hoyt., San Marcos., 
Texas., wife of accused., urging clemency in his behall'• 

. 4. Inclosed are a draft of a letter !or your signature., trans
mitting the record to the President tor his action., and a .f'onn of 
Executive action designed to carry into effect the forego~ recom
mendation., should such action ,meet w1. th approval. , 

C. ~-o--~•-. 
Jqron C. Cramer.,· 
Major. General., 

· The Judge Advocate General. 

~ 5 Incla. 
Incl l - Record of trial. 
Incl. 2 - Dft. of ltr. for 

sig. Sec. of war. 
Incl .3 - Fonn of Executive 

action. 
Incl 4 - Ltr. tr. Mrs. S. Serur 
Incl 5 - Ltr. tr. ·Yrs. w. )(. Hoyt 

(Findings disapproved 1n part in accordance nth rec01D1118ndation 01" 
The Judge Advocate General. Sentence confirmed but confinement 
and forfeitures remitted. O.C.ll.O. 410., 24 Dec 1943) 



WAR DEPAR'MNT 
Army Service Forces 

In the Office of The Judge Advocate General 
· Washington,D.c. {JU) 

SPJGH 	 21 SEP 1943 
CY 239987 

UNITED STATES 	 ) ARMY AIR FORCES WESTERN TECHNICAL 
) '.ffiAINING COMMAND 

v. 	 ) 
) Trial by G.c.M., convened 

First Lieutenant JULIUS E. ) at Sheppard Field, Texas, 
RANKIN (0-479816), Air ) 24 August 1943. Dismissal. 
Corps. ) 

OPINION of the BOARD OF REVI:E.W 
HILL, DRI-yER and LOTTER.HOS, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above ani submits this, its opinion, to The. 
Judge .Advocate General. 

2. The accused was tried upon the following Charges and Specif'i 
cations: · · 

CHARGE Is Violation or the 96th Article of War. 

Specif'ication lt In that First Lieutenant Julius E. Rankin, 
Air Corpe, assigned 305th Training Group, did, at Dallas, 
Texas from about l June 1943 to about 15 July 1943, drink 
intoxicating liquors·· to such an extent as to render him
self unfit for the performance of his duty as an·ofi'icer 
of the~ of the United States, to the prejudice of good 
order and military discipline. · 

Specification 21 · In that First Lieutenant Ju.llus E. Rankin, 
Air Corps, assigned 305th Training Group, having received 
a 18.ld'ul order from Captain Geralds. Backenstoe to •report 
without delay to·the Commanding Of'.ficer o.f the Basic 
Training Center N~r .3, Sheppard Field, Tax.as•, the said 
Captain Geralds. Backenstoe being in the execution of his 
office, did, at Brookley field, Alabama, on or about 29 
May' 1943, fail to obey the eame. 

I 

Specii'~cations 3-71 (Nolle prosequi entered). 
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Speci!ication 81 In that First Lieutenant Julius E. Rankin, 
Air Corps, assigned 305th Training Group, did, at Dallas, 
Texas, on or about 2 June 1943, with intent to defraud, 
'Wrongfully and unlawful~ make and utte~ to the White
Plaza Hotel a certain check in words and figures as 
followsJ to wita 

OFFICIAL DRAFT TEXAS HOTEL .A.SSOOIATION 
Dal.las, Texas Date June 2, 1943. 

ON DEW.i!ND 

Pil TO THE OR.IER <Fa 


THE YmI'.m-PIJ.ZA. HOTEL $35.00 
--Thir -tive dollars and No/100-----Doil.ARs 

As maker or endorser I ereby agree in case this check 
is returmd from the bank unpaid, to pq'protest fees, it 
aey, and a reasonable investigation charge, and in addition, 
if placed in attorney's hands for collection, To pey- a re
asonable attorney's !ee, all exemption la'Ws of the State or 
Texas being hereby waived 1n the eni'orcement of the above 
obligations tbis check. being payable where the owner and 
holder or ·same reside. 

TOI First National Bank ( Signatures s/ J.E. Rankin 
Wichita Falls1 Texas. ( iddress r Sheppard Field, 

Texas. o-479816 

and by means thereof did fraudulent~ obtain from the 
White-Plaza Hotel, Dallas, Texas, $28.30, United 
States CUXTency, and $6.70 hotel accommodations, he, 
the said First Lieutenant Julius E. Rankin, .Air Corps, 
then well lcnol'fing that he did not have am not intend
ing tbat he should have sufficient funds in the First 
National Bank or in.chita Falls, Texas tor the payment 
or said check. 

Specification 9• Same form as Speci!ication 8; but alleging 
checlc dated 30 May 1943, tor $2S, to order of the 
White-Plaza Hotel, at Dallas, Texas, and the i'raudulent 
obtaining of $2.S in currency. - • 

Speci!ication 101 Same f'orm as Speci!ication 8; but alleging 
check dated l June 1943, tor $10, to order of Jei'!erson 

·Hotel, at Dallas, Texas, and the fraudulent obt.aimng ot 

. -2
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$J.SO in hotel accommodations and $6.So in currency. 

Specification Us Same form as Specification 8j but 
alleging check dated 3 June 1943, £or $25, to order ot 
Scott Hotel, at Dallas, Texas, and the fraudulent ob
taining of $25 in currency. 

Specification 12a Same !'orm as Specification 8; but 
alleging check dated 5 June 1943, for $10, to order of 
Scott Hotel, at Dallas, Texas, and the fraudulent ob
-ta.ining of $10 in currency. 

Specification 131 Sam form as Specification 8; but 
alleging check dated 4 June 1943, for $20, to order ot 
Scott Hotel, at Dallas, Texas, and the fraudulent obtain-. 
1ng or $20 in currency. 

Specification llu Same form as Specification 8; but alleging 
check dated 6 June 1943, for $15, to order of Scott 
Hotel, at Dallas, Texas, and the fraudulent obtaining of 
$l5 in currency. 

Specifications 15-171 (Nolle prosequi e~tered).· 

Specification 181 Same form as Specification Bi but alleging 
check dated 21 June 1943, for $20, to order of Officers 
Mess, Fifth Ferrying Group, Air Transport Command, at 
Love Field, Dallas, Texas, and the fraudulent obtaining 
of $20 in currency. 

Specification 191 Same. form as Specification 8; but alleging· 
check dated 22 June 1943, for $20, to order of Officers 
Mess, Fifth Ferrying Group, Air Transport Command, at 
Love Field, Dallas, Texas, and the fraudulent obtaining 
of $20 in currency. 

Specification 20: Same form as Specification 8; but alleging 
check dated 23 June 1943, for $20, to order of" ", 
made and uttered to Officers Mess, Fifth FerryingGroup, 
Air Transport Command, at Love Field, Dallas, Texas, and 
the fraudulent obtaining of $20 in currency. 

Specification 21a Same form as Specification Bi but alleging 
check dated 24 June 1943, for $20, to order of Officers 
Mess, Fifth Ferrying Group, Air Transport Command, at 
Love Field, Dallas, Texas, and the fraudulent obtaining 

· of f20 in currency. 
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Specification 221 Same form as in Specification 8; but o.llcgir.g 
check dated 15 June 1943, for $7, to order or Hoepital 
Fund, Fifth Ferrying Group, Air Transport Command, at I,ove 
Field, Dallas, Texas, and the fraudulent obta.jn:lng or aub
sistence of the value or $7.00. 

Specification 23: Same form as in Specificat1.on 8; but alleging 
check dated 13 October 1942, !or $JO, to order or Cash, 
made and uttered to the Country Club 0£ Wichita Falls, at 
Wichita Falls, Texas, and the fraudulent obtaining of $30 
in currency. . 

Specification 21u Same form as Specilication 8; but alleging 
check dated 13 October 1942, for $15, to order 0£ Cash, 
made and uttered to the Country Club or Wichita Falls, at 
Wichita Falls, Texas, and the fraudulent -obtaining of $13 
in currency and food of the value or $2. 

Specification 251 Same form as Specification 8; but alleging . 
check dated 13 October 1942, for $70, to order or Cash, made 
and uttered to the Country Club of 'wichita Falls,, at 
Wichita Falls, Texas, and the fraudulent obtaining of $70 
in currency. · 

Specification 261 (Finding or not guilty). 

Specifications 27-281 (Nolle prosequi entered). 

Specification 291 Same £arm as Specification 8; but alleging 
check dated 18 June 1943, for $25, to order of cash, made 
and uttered to West Disinfecting Compan;y, at Dallas, Texas, 
arxl the fraudulent obtaining of $25 in currency. 

Specifications .30-311 (Nolle pt"osequi entered). 

Specification 321 Same form as Specification B;·but alleging 
check dated 14 July 1943, £or $25, to order of "Lt. J.E.
Rankin", made and uttered to Mercantile National Bank, at 
Dallas, Texas, and the fraudulent obtaining of $25 in cur
rency. 

CHARGE II: Violation of the 61st Article or War. 

Specification lz In that First Lieutenant Julius E. Rankin, 
Air Corps, assigned 305th Training Group, did, without 
proper leave, absent himself from his proper station at 
Sheppard Field, Texas from about 15 M~ 1943 to about 
22 May 1943• 
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Specii'icatiQn 21 In that First Lieutenant Julius E. Rankin, 
Air Corps, assigned JO.,th Training Group, did, without 
proper leave, absent himsel! from his commani at 
Sheppard Field, Texas, llhile enroute from Brooklq Field, 
ilaba.ma, to Sheppard Field, Texas from about 29 May 
194.3 to about 8 June 194.3. · . 

Specification .31 In that First Lieutenant Juliua E. RBDld n, 
Air Corps, assigned 305th Training Group, did, without 
proper leave, absent himselt .from his commani at Sheppard 

. 	 Field, Texas from about 15 June 1943 to about 15 J~ 
1943. 

The accused pleaded guilt)" to Charge I and Specifications l and 2 
thereunder, guilt)" to Charge II and its Specii'ications, and not guilty" 
to all other Specifications. He was found not guilty" o! Specification 
26, Charge I, .and guilty o! all other Speci!ications and of the Charges. 
He was sentenced to be dismissed the service and to !orteit all pay 
and allowances due or to become due. , The reviewing authority approved 
onli so·much o! the sentence as provides !or dismissal; and forwarded 
the record o! trial tor action under the 48th Article or War. 

j. The evidence !or the prosecutions 

a. Specii'ications land 2, Charge I (rendering himsell' unfit 
for duty by excessive use or intoxicants, am !ailing to obey a lawful 
order)a The prosecution.offered no evidence in support o! these 
Specifications to which accused pleaded guilty (R. 20). 

b. Specifications 8 and 9, Charge Ia Mr. Temple Pouncey, 
.lBSiatantllanager of the White-Plaza Hotel, at Dallas, Texas, on 2 
June 1943, cashed 'a check drawn by accused in the amount or $3.S (Ex. 1), 
app]4ed $6.70 in payment of the bill of accused at the hotel, and gave 
accused $28.30 in cash.· .tbout 30 Yay 1943, ..Mr. Pouncey cashed a check 
of accused in the amount o! $2S for hilll (Ex. 2). The checks were 
deposited for collection in regular course and returned unpaid (R. 22-26, 
7S-76). 

c. Bpecii'ication 10; Charge Ia · On 1 June 1943, accused drew 
a $10 check (Ex. 3) ·fo ·the Je!ferson Hotel, Dallas, Texas to pq his 
$3.,So bill at that hotel, ani received $6.So in cash. The check was 
deposited for collection in regular course and returned unpaid (R.26-28). 

!• Specifications 11, 12, 13 and J.4, Charge Ia From J to 6 
June 1943, the Scott Hotel, Dallas, Texas, cashed tor accused checks tor 
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$25 (Ex. 4), $10 (Ex• S), $20 (Ex. 6) and $15 (Ex. 7), drawn by him. 
These checks were deposited for collection, later returned, and not 
paid. (R• 28-32). 

e. Specifications 18, 19, 20 arxl 21, Charge Iz From 21 

to 24 Jum 1943, the Officers• Mess of the Fifth Ferrying Group., at 

Dallas, Texas, cashed four $20 checks of accused (Exs. 8-11) for him. 

The checks were sent through banking channels for payment and later 


· returned. They were not paid {R.; 33-.38). 

f. Specification 22., Charge ra On 1.5 June 1943, accused 

gave his check drawn to "Hospital Fwx1n for $7 (Ex. 12), to the Station 

Hospital at Love Field, Dallas, Texas, to cover his subsistence charges 

at that hospital. The check was deposited !or collection iu regular 

course and returned. It was not paid (R. 38-40) • 


.S.• Specifications 23, 2.4 and 2.5, Charge Ia Ch 13 October l-942, 
Mr. Solon a. Featherston, Manager of the Country Club, at Wichita Falls, 
Texas, cashed checks for $30 (Ex. 14), $15 (Ex. 13) and $70 (Ex. 15) 
for accused. Between $2 and $3 of the proceeds of the $15 check went to 
pay for the dinner of accused. The balance of that check and the face 
amounts o! the two other checks were paid to accused in cash. The $15 
check was deposited for collection on 14 or 15 October. The other ·two 

·checks were held for some time pursuant to a request ma.de by accused on 
the morning o! 14 October, and were later presented for p~nt. ill 
three checks were returned arxl. not paid (R. 40-45). 

h. Specification 29, Charge Iz On or about 18 June 1943, the 

West Disinfecting Company, at Dallas, Texas, cashed a $25 check (Ex.17)

for accused. '!he check was sent through for paym3nt and was later re

turned. It was not paid (R. 49-50). 


!.• Specification 32, Charge Ia Ctl 13 or 14 July 1943, the 

Mercantile National Banlc at Dallas, Texas, cashed a $25 check (Ex. 18) 

for accused. The check was forwarded to the drawee bank for payment, 

was later returned, and not paid (R. 51-52) • 


.J.• It was stipulated that each of the checks (Exs. l-15, 
17-18) was ma.de and executed by accused on the date appearing on the 
check. They were drawn by a·ccused on The First National Banlc of 
Wichita Falls, Texas. Miss Pauline Chaffee, boolqceeper of that bank, 
handled all of the checks except those to the Country Club (Exs. · 
lJ-15), and as each check was received, she checked the ledger ~beet 
of accused, found his account insufficient to pay the check wrote 
"Insf~ on the check, and turned it back (R. S2-6J, 15). ' 
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Mr. A. a. Reid of the Proof' Department o! The First National 
Bank of Wichita Falls, testified from records of the bank (Exs. 
19-22), that the balance to the credit of accused in the bank on the 
dates of the checks drawn from JO May to 14 July 1943 (Specs. 8-14, · ·. 
18-22, 29 and 32, Chg., I), was JJ.28 or less, am that the last 
deposit made by accused in his account 11'&.S .on 7 May' 1943. In rela
tion to the three checks drawn on 13 October 1942 (Specs. 2J-2S, Chg. 
I), the bank balance of accused on that date was $l2J.79, on 14 
October $48.79, on 15 October $43.87, and on 17 October $12.47 
(R. 6J-74, 76). 

The A.rrrry pq checks of accused were at one time deposited 
with The First National Bank of' Wichita Falls, but the check for Janu
ary 1943 was the last one so deposited. Accused received his pq tor 
the month of February 1943 1n cash, am bis pa;r far March and April by' 
•personal check" (R. 77-78). · 

k. Specifications 1, 2 and 3, Charge IIa (Absence without 
leave 15-12 May l.943, 29 May - 8 June 194.3, am 1.$ June - 15 July 1943)1 
The prosecution offered no evidence 1n support of' these Specif'icationa 
to llhich accus~d_pleaded guilty (R. 20). 

4. For the defense, the accused testitiA3d that he was 47 years 

old, enlisted 1n the J.rm71n June l9i6 as a private, rose to the grade 

of' ordnance sergeant and first sergeant, was commissioned as second 

lieutenant in June 1918 and served as such until he was discharged 1n 


I.December 	1918, with character "excellent•. He reenlisted on 16 
December 1941, be.came corporal, sergeant, start sergeant~ and first 
sergeant, was coninissioned as first lieutenant on 20 June 1942, later 
attended Officer Training School at Miami Beach, and returned to 
Sheppard Field. He is married and has two children; his wite lives 1n 
Mobile, Alabama, his older son is a first lieutenant stationed at 
New Orleans1 am the younger is a flying cadet (R. 79-821 84-8.$'). 

Accused had five ~ leave beginning 10 Mq 1943, am went to 
Mobile, .Alabama, to visit his family. At the time that his leave ex
pired, he had started drinking and did not report back. He remained \ 

in the vicinity of' Mobile from 15 until 22 ~ (Spec. 11 Chg. II), '\' 
when he reported in at Brookle;r Field, 1lobile1 in order to get 
•straightened out•. He left Brookley Field on 29 Ma;y under orders to 

report to Sheppard Field, Texas, but during a l.q-over in New Orleans 

and later on the train, took soma drinks. When he arrived 1n I)a] ]as 
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on the afternoon of jO Mey, he went to the •Thite-Plaza H(,tel, and 
continued drinking until 8 June (Spec. 2, Chg. II). Whilt.' in Dallas, 
he fell on the street, and got two "licks" on the head. When he re
gained consciousness he was in a private hospital and remained there 
for five days. As to his absence without leave from 15 June to 15 
July .(Spec. 3, Chg. II), lfe stated th.at for part of the time he was 
in a private hospital, the rest of the tiioo he "was just drinking". 
He was under the influence of liquor most of the time. The three checks 
which he gave to the Wichita Falls Country Club on lJ October 1942 
(Exs. lJ-15; Spees. 23-25, Chg. I), were cashed "When he was drinking at 
the bar, and the proceeds were put in the fifty cent slot maohine at 
the Club•. Accused was "pretty well drunk• at the ti.me that he gave all 
of the ·checks which are in evidence, but he was able to get arourrl, and 
he knew tnat he did not have the· money in the bank to cover the checks. 
He had not pa.id a.rry of the checks in question, but he had been in the 
hospital at Sheppard Field since 15 July 1943, and while there had no 
opportunity to raise any money. He felt sure that if he had about ten 
or fifteen days he could raise the money to pay the checks by disposing 
of his two automobiles. He was last paid to include 30 April 1943 
(R. 82-92). 

In a statement made to "Major Keach", on J August 1943, ac
cused stated that he had always respected the uniform, had worked hard 
for almost .two. and a half years to obtain his commission, and had not 
taken a drink for three months before going on leave. All of the 
checks were written while he was um.er the influence of whiskey and 
under the impression "although that might have been a drunken impres
sion" that his pay checks had been forwarded to the bank. He could not · 
have been in his right mind when "all this" occurred, because he had 
been an Anrry officer for some time, knew the penalty, and it meant the 
loss of his self-respect and the respect of his family (R. 88-89; Dei'. 
Ex. A). 

Major Thomas C. Owens, Medical Corps, chief of the neuro
psychiatric service at Sheppard Field, examined the accused in the 
station hospital on 16 July 1943. Accused was then barely able to stand, 
was very shaky, very weak, and mentally confused; his memory was "very, 
very bad•. Major Owens diagnosed his condition as acute alcoholic 
hallucinosis. After the acute coodition subsided, the diagnosis was 
chronic alcoholism. Accused had probably been suffering from it for 
sever~ years, but Major Owens knew nothing about the mental or physical 
condition of accused on 24 June 1943, or on the earlier dates on which 
the checks were written. A chronic alcoholic has an unreliable 
personality. There is something basically lfl'ong with their personality
(R. 93-99). . 
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5. !• The pleas of guilty and the testimocy of accused sustain 
the firrlings of guilty of Specifications 1 and 2, Charge I, of Charge 
I, of Specifications 1, 2 and 3, Charge II, and of Charge II. 

b. As to Specifications 8-14, 18-22, 29 and 32, Charge I, the 
evidence shows beyond any reasonable doubt, as to each ch.eek, that 
the check was made and uttered by accused at the time and place and 
under the circumstances alleged, that the face amount or the check was 
paid to accused in money or money's worth, that the check was presented 
for payment and was not paid, and that at the ti.Die the check was made 
and uttered accused had insufficient funds in the bank to pay it. , 
Accused admitted that when he passed the checks ha knew he had in
sufficient funds in the bank to caver them. He stated that he might 
have been under the •drunken impression• that his~ -pa:y had been 
deposited in the bank, but in fact after January 1943 his J.rary p~ had 
been delivered to him personally, and not deposited in.the bank. 
In the opinion of the Board of Review, the record of trial is legal'.cy' 
sufficient to support the findings of guilty of these Specifications•. 

c. As~ Specifieations 23, 24 and 25, Charge I, the evi- · 
dence shows that en 13 October 1942, accused drew three checks for $JS, 
$30 and $70, and cashed them at the Wichita Falls Country- Club. The 
next morning he requested the club manager to hold the $JO and $70 
checks for a time. The $15 check was deposited for collection an 14 
err 15 October, and the two other checks were presented fcrr payment at 
a later date. None of them was paid by1he bank. On 13 October 1942 
accused had a balance in the bank of $12).79, which was reduced on 
14 October to $48.79. By these Specifications accused was charged with 
making and uttering the three checks on l3 October 1942 "then well 
knonng that he did not have and not intending that he should have, 
sufficient funds"in the bank to pay the checlca. The evidence shOW"s that 
on that date accused actualq had on deposit in the bank sufficient 
funds to pay the checks. It follows that the record of trial is le
galq insufficient to support the findint;s of guilty of these Speci
fications. 

6. 'l'he accused is 46 (47 according to lu.'s testi.Jnony) years of 
age. The records of the Office of The Adjutant General show his 
service as follows, Enlisted service from July 1917 to June 1918• 
seco~d lieutenant, from 5 June to 16 December 1918; appointed tempor
ary- first lieutenam., Army' of the United States, 20 June 1942· active 
duty 27 .June 1942. · ' 

-9

http:legal'.cy


(320) 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights o.f the accused were connitted during. 
the trial. 'l'he Board o.f Review is of the opinion that the record o! 
triaJ. is legally insufficient to support the .tindings of guilty of 
Speci.fications 23, 24 and 25, Charge I, legall3" sufficient to support 
the .findings of guilty of all other Speci.fications and of all Charges, 

, 	 axxl legally suf'f'icient to support the sentence and to warrant continna
ti.on o.f the sentence. Dismissal is authorized upon ccnviction of a 
Tiolation of the 61st or 96th .Article of War. · · 

---~;..;:.oo..-..:......=""'"'""-____...·-~--~---~..:....-_.,Judge Advocate)J,- .... 

___..,~__,__ldt _____________--=-~ ,Judge Advocate 
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1st, Ind. 

war Department, J.A.o.o., z~ SEP 19~3 - To the Secretary of War. 
l. Herewith transmitted for the action of the President are the 

.record of trial and the opinion of the Board of Review in the case ot 
First Lieutenant Julius E. Rankin (0-479816), ilr Corps. ' · 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally insufficient to support the .finding• ot 
guilty o.f Specifications 23, 24 and 25, Charge I, legally'su!ficient 
to support the findings of guilty of all other Specifications and of 
all Charges, and legally aufficient to support the sentence and to 
warrant caifirmation o.f the sentence. The accused dra:nlc intoxicating . 
liquor to such an extent as to render hi.JnHl.f unf'i t ~or the perf'ormance 
of dutvr tor about 45 dqs (Spec. 1, Chg. I)J tailed to obey- a lawful 
order to report to Sheppard Field, Texas (Spec. 2, Chg. I)J Ill.de and 
uttered with intent to defraud 14 checks aggregating in amount $277, 
all drawn oo a banlc in which he had insu!ticient .f'wxia (Spec. 8-14, 
18-22, 29, 32, Chg. I)J and was absent without leave on three ,occa1iona 
tor about 7, 10 and 30 dql, respectively (Specs. 1, 2, 3, Chg. II)•
I recommend that the sentence to di1111isaal be oonf'irmed and carried into 
exeqution. 

3. Inclosed are a draft of a letter tor your 11.gnature, trans
mitting the record to the President for his action, and a torm of Execu
tive action carrying into effect the recommendation made abo'n. 

-~~-~O•-•

}tyron C • Cramer, 
3 Incla. Major General, 

Incl.l..Record of trial. '!be Judge Advocate General. 
Incl.2-Dri't. ltr. for •ii• 

· Sec. of war. 

Incl.J-Form. bf action. 


(Findings of guilty of Specifications 23, 24 and 25, Charge I, 
disapproved. Sentence confirmed. G.C.M.O. 332, 28 Oct 1943) 
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YlAR DEPA..Fl.TMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washir-,cton, n..c. 

{.'.32.'.3) 
SPJC!J 

15 OCT 1943CM 240013 

U N I '..l' E D S T A T E S 	 ) . SPOKJ\J'IE Am SERVICE COMMAND 
) 

v. 	 ) Trial by G.C.!f., convened at 
) Spokane Army Ail:· 'Field, Spok

First Lieutenant WOODRCTw c. ) ane, Washington, Zi ~ugust 1943. 
NEL'30N (0-1634175), 588th ) Dismissal, total forfei+.ures 
Signal Aircraft Warning .. ) and con.£inement for t~ee (3)
Battalion. ) years. Disciplinary Barracks, 

) Fort Leavenworth, Kansas. 

OPINION of the BOAF.D OF REVIEW 

LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 


1. The Board of Review has examined the record of trial in the case 
of the officer above named and submit's this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 	61st Article of War. 

Specification: In that WOODROW C. NELSON, First Lieutenant, 
Headquarters & Headquarters Company, 588th Signal Air
craft Warning Battalion, Drew Field, Tampa, Florida, did, 
without proper leave, absent himself from his post at 
Drew Field, Tampa, Florida, on or about 13 June 1943, and 
did remain absent until he was apprehended at Seattle, 
Washington, on or about 25 July 1943. 

CHARGE II: Violation of the 95th Article of War. 

Specification 1: In that WOODROW C. NEI.SON,. First Lieutenant, 
. Headquarters & Headqua.r,ters Company, 588th Signal Air

craft Warning Battalion, Drew Field, 'l'ampa, Florida, did, 
at Tampa, Florida, on or about 28 March 1943, with fntent 
to defraud, wrongfully and unlawfully ma.k!i and ~tter to the 
Bra~s Rall, a certain check, in words and figures as follows, 
to wit: Fifteen and no/100 Dollars ( $15 ..0~, he the said · 
WOODROV{ c. NEISON~ then well knowing that he did not have 
·and not intending that he should have sufficient'funds in the 
First National B~ of Tampa for the payment of said check, 

. and did obtain the sum of ~,15.00, thereby, fraudulently and 
_unlawfully. 
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Specification 2: Same form as Specification 1., but alleging 
check dated 10 May 1943 made and uttered to the Floridian 
Hotel., Tampa., Florida., and fraudulently opta.:iriing $20 
thereby. 

Specification 31 Same form as Specification 1., but alleging 
check dated 14·May 1943 made and uttered to the Hill.f}boro 
Hotel., Tampa., Florida., and fraudulently obtaining $10 
thereby. 

Specification ·4: Same form as Specification 1, but alleging check 
dated 12 June 1943 made and uttered to Fred A. Robbins, Tampa., 
Florida, and fraudulently obtaining $5 ther~by~.. . 

Specification 5: Same form as Specification 1, but alleging 
check.dated 16 July 1943 made an~ uttered to J. C. Penney 

. Co• ., Portland, Oregon, and fraudulently.obtaining $20 
thereby. 

Specification 61 Same form as Specification 1, but alleging check 
dated 4 June 1943 made and uttered to Hotel Thomas Jefferson, 
Tampa, Florida, and fraudulently obtaining $15 thereby. 

Specification 7s Same form as Specification 1, but alleging 
· check dated 10 May 1943 made and uttered to Maas Brothers, 

Tampa, Florida, and fraudulently obtaining $10 thereby. 

Specification 8:· Same form as Specification 1, but alleging 
check dated 17 May 1943 made and uttered to the Hotel Tampa 
Terrace, Tampa, Florida, and fraudulently obtaining $5 
thereby. · 

Specification 9: Same form as specification 1, but alleging 
70.checks, between dates Z7 January 1943 and 19 July 1943 
made and uttered to various payees and fraudulently·obtain- · 
ing t\1049. 50 thereby. · · 

Specification 101 In that WOODP,.O'.V c. NEL50N, First Lieutenant, 
Headquarters & Headquarters Company, 588th Signal Aircraft 
\iarning Battalion, Drew Field, Tampa, Florida, did, at· 
Portland, Oregon, on or about 16 July 1943, unlawfully 
pretend to be a Captain -in the Army of the United States, 
that WOODROW C. NELSON, well knowing that said pretenses 
were false, and by means thereof did fraudulently have J.C. 
Penney Company cash a certain check, in the words and figures 
as follows, to wit: Twenty and ne/100 Dollars ($20.00), and 
did obtain the sum ol' $20.00, thereby fraudulently and un
lawfully. 
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CHARGE III: 	 Violation of the 57th Article of war. 


(Finding of not guilty). 


Specification: (Finding of not guilty) • 

• 


The accused pleaded guilty to and was found guilty of aJJ. Charges and 
Syiecifications, except Charge III and its Specification to 'Which he 
pleaded not guilty and was so found. He was sentenced to be dismissed 
the service, to forfeit all pay and allowances due or to become due,_and 
to be confined at hard labor at .au.ch place as the revie:rlng authority may 
direct for three years. The reviewing authority approved the sentence, 
designated the United States Disciplinary· Barracks, Fort Leavenworth,. Kansas, 

. as th~ place of confinement, and forwarded the record of tr,:Lal for action · 
under Article of War 48. · . · · 

3. The evidence presented by the prosecution supporting and conf~ 

ing the accused 1s pleas of guiJ.ty, shows that on 13 June 1943 the accused 


.absented 	himself from his station at Drew Field, Tampa,. Florida without 
proper leave ·and remained absent Ul_ltil he was apprehended in Seattle, 
1Vashington on 25 July 1943. From about 27 January 1943 until a few days 
prior to his arrest, he had issued some 78 checks in different amounts 
aggregating approximately the sum of $1149. 50. Thef'e checks were drawn 
upon the First National Bank of Tampa, Tampa, Florida, and were made pay-· 
able to the order of various payees, who cashed them for the accused. 
These checks·were dishonored by the bank for·insufficient fund~ and were 
returned to the appropriate endorsers with such-notation thereon. None 
of the checks had been paid by the accused·(R. 7-15; Exs. l, la, 2, 2a, 3, 
Ja, 4~·4a, 5, 5a, 6-9, and 12b). 

From about 16 July 1943 until he was taken into custody on 25 July 

1943, the accused falsely pretended to be a captain in the Army of the 

United States, wore the insignia of that rank, an~ represented himself as 

being of such rank in inducing persons to cash some of the checks. Ha 

registered in hotels as •Captain• W. c. Nelson during this period of time •. 

He had never been promoted to the rank of captain but at all material 

times involved was a first lieutenant (R. 10, 13; Exs. 5, 5a, 10, 11, 12 

and 12a). · 


4. The defense offered no evidence. The accused was advised of his 

riehts 8.:fld elected to remain silent (R. -16). 


5. The Specification, Charge I, alleges that.the accused, without 
proper leave absented hi.~self from his post at Drew Field, Tampa, Florida, 
from about 13 June 1943 until about 25 July 1943, when he was apprehended 
in Seattle, Washington. The elements of the offense and the proof required 
for conviction thereof, according to applicable authorities, are as follows: 
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•***(a) That the accused·absented himself from his comm.and, 
***,station, or camp for a certain period, as alleged; and 
(b) that such absence was without authority from anyone competent 
to give him leave• (M.C.M., .1928, ·par. 132, •. • 

The prosecution introduced.into evidence a certified copy of an 
excerpt from the morning ·report of the Signal Corps, Drew Fi~ld, Headquarters 
588th Signal Aircraft Warning Battalion, Drew Field, Tampa, Florida, show
ing •1st.Lt Nelson dy to AWOL as of 0600 June 13, 1943• (Ex. 12Q). The 
condition of absence without leave, when once shown to exist, is presumed to 
continue, absent evidence to the contrary, untii the accused 1s return to 
military control (M.C.M • ., 1928., par. 130). This evidence confirms the plea, 
of guilty and competently establishes every element of the offense charged., 
~ple to sustain the court's findings of guilt,y of the Specification of 
Charge I'and of Charger. 

6. Specifications 1 through 8., inclusive., of ·charge II allege that 
the accused, on various dates between 28 March 1943 and 16 July 1943, with 
intent to defraud, wrongfully and fraudulently., made ap.d uttered certain 
checks in different amounts upon a cer~ain bank in which he knew he did 
not have sufficient funds to pay them and thereby unlawfully and fraudulently 
obtained cash in the amotmt of such checks from the parties ·cashing them•. 
Specification 9,--Chare;e II., similarly alleges his cashing of some 70 addition
al checks in the aggregate ar.iount of $1049~50 on various dates'betvreen Z7 
January 1943 and 19 July 1943 with other parties. The Specifications appro-. 
priately stated violations of Article of war·95. · The Manual for Courts
Mart:i,;3.1. defines this offense.and the requis;i.te proof thereof as follows: 

•Instances of violation of this article are: ***giving a check 
on a bank where he knows or reasonably should know there are no 

. funds 	to meet it, and without intending that there should be;** *9 
(:u.c.u•., ·1928., par. 151) • 

. The'prosecution adduced evidence of .the matters alleged in the first eight 
Specifications., abo:ve-mentioned., by the stipulated testimony of the parties 
cashing the checks to the effect that they cashed them for the accused by 
giving him the money· :therefor., that the checks., when deposited, were later' 
returned marked •not sufficient funds•., and that they had never received the 
proceeds thereon. The stipulated testimony of the cashier of the First 

-National Bank of Tampa., Tampa., Florida, similarly established the gravamen 
of. the offense alleged in Specification 9, Charge II. It was also stipu- .. 
lated that the accused knew he did not have sufficient funds in the bank 

· upon which, the .checks were drawn to pay them· and that the checks could be 
introduced into evidence without further identification. Five of them were 
so introduced., showing notation thereon of non-payment for insufficient 
funds. '!'he stipulations concerning the testimony of the absent witnesses are 
all sizned by the accused., the trial ~udee advocate, and the Defense Counsel. 
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The stipulated testimony was properly admitted and considered by .the 
court even though practically amounting to a confession because the accused 
had pleaded guilty·and the court fully explained the meaning of such plea 
to him and of his right to withdraw such plea. Consequently., no doubt 
existed as to accused's understanding of the nature and effect of his guilty 
plea (M.C.M., 1928, par. 126b). This evidence of the prosecution was compe
tenti imdisputed, and conclusive. It fully established every element of 
the offenses charged in Specifications l through 9, inclusive., of Charge II 
and was ample to support and confirm the pleas of guilty. The court's 
findines of guilty of Specifications l through 9, inclusive, of Charge II, 
and of Charge II, are therefore~ sustain~d by competent and uncontradicted 
evidence. 

?. Specification 10, Charge II., alleges that the accused unlawfully 
. pretended to be a captain in the Army of the United States, !mowing that the 

. 	 pretenses were false, and by means thereof., fraudulently., secured .cash 
upon his check for $20.00 on or about 16 July 194.3. The check involved in. 
this Specification is the same as that involved in Specification 5, Charge 
II, but the offense.alleged, of course, is.different as it alleges that 
the accused.unlaw.t'ully., falsely and lmowingly pretended. to be an officer 
of higher rank than he had attained !or the purpose of inducing another to 
cash his worthless check. Such actions fall within the condemnation of t11e 
following excerpt from the 1.ianual .for Courts-Martial:, 

•The conduct contemplated is action or behavior in an offi 
cial capacity which, in dishonoring or disgracing the individual 
as an officer, seriously compromises his character and standing as 
a gentleman, or action or behavior in an unofficial or private cap
acity which, in dishonoring or disgracing the individual personally 
as a gentleman, seriously compromises his position as an officer 
and exhibits him as morally unworthy to remain a member of the 
honorable profession of arms (Winthrop)• (M.C.M., 1928, par. 151). 

To this Specification,_also, the accused pleaded guilty and, after full 
explanation by the court of tho effc~t th8=oof, he refused to plead other
wise. In addition to the plea of guilt:r, the evidence presented by the 
prosecution unquestionably establishes the offense as alleged. By stipu
lation the testimony of the party cashing the check involved was in 
evidence and was to the effect that the accused represented himself as 
DCaptain• Yloodrow c. Nelson. A photostatic copy o.f the check itself was 
properly in evidence and shows under the signature •Capt~, Sig. c., Drew 
Field, Fla. 0-1634175.•. (Ex:. ja). The bill o.f Hote.l St. Francis (Ex:. 12a) 
shows registration of the accused as a •captain• arid the stipulated testi 
mony of two witnesses (Ex:s. 10., ll) shows that .the aqcused1 when appre
hended, was registered in a hotel as a •captain• and· admitted posing as an 

. officer of that rank and wearing the insignia the·reo.f. Exhibit 12, a 

stipulation of agreed .facts, is to the same effect•. 
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. The accused's pretension to a rank which he had not attained is 
- reprehensible enough in itself, but when such pretension is made for the. 

purpose of fraudulently.securing funds uponthe officer's worthless check, 
the acts conclusively indicate that the officer is wholly void of the at
tributes of honor and character so necessary !or an officer to possess. 
This behavior not only dishonors the individual but renders him morally 
unworthy to remain a member of the honorable profession of arms. The 
prosecution, therefore, introduced competent evidence to establish every 
elemen.t of the offense charged by Specification 10, Charge II, ample, to 
sustain the c~urt 1s findings of guilty ~f such Specification and the Charge. 

8. The accused is about 25 years of age. ·The re~ords of the War 
Department show enlisted service from 24 February 1941 to 13 July 1942, when 
he was commissioned a second lieutenant with active duty as an officer from 
the latter date. He was promoted to the·rank·of first lieutenant on 2 
February 1943. 

9. The court was• legally constituted: No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of. Review the record of tri.al is legally 
sufficient to support the findings and the sentence. Dismissal is author
ized upon a conviction of a violation of Article of War 61 and is mandatory 
upon conviction of a violation of Article of War 95. 

Judge Advocates 

Judge Advocates 

...~~~~r1111· Judge Advocates .a:!Wd~~·~l::·=~~:S'!r:!'3,;i!'~'.-J=.____,, 
( 
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SPJGN . 

Cil.240013 


. 1st Ind. 

War Department, J.A.G.o., 21.QCT l!143. - To the Secretary of Uar. 

1. Herewith transmitted for the action of tlle President are 

the record of trial and the opinion of th~ Board of Review in the 


,case 	of First IJ.eutenant Woodrow C. Nelson (0-1634175), 588th Signal 
Aircraft Wantl.ng Battalion. 

2. I concur in the opinion of the Board of Review that tl....... .,
cord of trial is iegally sufficient to support. the findings and sentence 
and to war.rant confirmation thereof'. I recommend that the sentence be 
ccinfinned and ordered executed, and that the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, be designated as· the pJa ce-0£ 
confi.nement. 

3. Inclosed are a draft of a letter fo:r your signature, trans

mitting the record to the President .for his action, and a form of 

Executive action designed to carry into effect the foregoing recom

mendation, should J!UCh action meet with approval. 


:leyron c. Cramer, 

Major General, 


The Judge _Advocate General. 


3 	lncls. 
Incl l - Record of trial. 
Incl 2 - Dft. of ltr. for 

sig. Sec. of War. 

Incl 3 - Form of Executive 


action. 


(Sentea:e confi:nn.ed. o.c.M.O. 358, 12 Nov I943) 
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WAR DEPARTMENT 
A.rmy Service Forces 

In the Office of The Judge Advocate General 
washington,D.C. (.331) 

2 5 NOV 1-943 
SPJGH 
CM 240018 /\I' ,:::::./ 

UNITED STATES ) EIGHTH SERVICE COAIMAND 
) ARMY SERVICE FCRCES 

Vo ) 

Major MQBRIS J. ABEIE 
(0-908400), Anror of the 
United States. 

) 

l 
Trial by G.C.M., convened at 
Fort Bliss, Texas, 10, 12 and 
13 August 1943. Dismissal, 
total forfeitures, and con

J 
finement for ten (10) years. 
Disciplinary Barracks. 

OPINION of the BOARD CF REVIEW 
DRIVER, LOTTERHOS and IATTIN, Judge Advocates -.--------

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge· · 
Advocate General. 

2~ The accused was tried upon the following Charges and Specifica
tions: 

CH.I\RGE Ia Violation of the 96th Article of War. 

Specification la In that Major Morris J. Abele, then Captain 
Morris J. Abele, Post.Exchange Officer, Fort Bliss, Texas, 
did, at Fort Bliss, Texas, from about April 28, 1943, .to 
about May 11, 1943, wrongfully use employees of the Post Ex
change, Fort Bliss, Texas, to repair the home·of Mrs. 
lliargaret E. Parks, 3506 Mountain Avenue, El Paso, Texas, . 
and did, on or about May 10, 1943, wrongfully expend the sum 
of about $332.00, funds of the said Fort Bliss Post Ex
change, for labor and repairs on the home of the said Mrs. 
Margaret E. parks, 3506 Mountain Avenue, El Paso, Texas. 

Specification 2r In that Major Morris J • .Abele, then Captain 
Morris J. Abele, Post E,cchange Officer, Fort Bliss, Texas, 
did, at El Paso, Texas, on or about; 21 May ~1943; wrong.t'ully 
appropriate to his own use $500.00, .t'unds of Fort Bliss Post 
Exchange, furnished and intended for the use•of the Fort 
Bliss Post Exchange. · 
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Specification 3: (Finding of Not Guilty). 

CHARGE II1 Violation of the 93rd Article of War. 

(Finding of Not Guilty). 


Specification: (Finding of Not Guilty). 

CHARGE III: Violation of the 95th Article of War. 

Specification 1: In that Major MoITis J. Abele, then Captain_ 
Morris J. Abele, post· Exchange Officer, Fort Bliss, Texas, 
did, at Fort Bliss, Texas, on or about 25 March 1943, 
wrongfully,· indecently and against her will, take Mrs• 
Edith L. Uecker, a woman n,ot his wife, into his arms and 
did pull her skirt above her waist. 

Specification 2: In that Major Morris J. Abele, then Captain 
Morris J. Abele, Post Exchange Officer, Fort Bliss, Texas, 
being indebted to the Fort Bliss Post Exchange in the sum 
of $63.04 for merchandise which amount became due and pay
able on or about 1 October 1942, did, at Fort Bliss, 
Texas, from about 1 OCtober 1942, to about 28 January 1943, 
dishonorably fail and neglect to pay said debt. 

t· 

Specification 3: In that Major hloITis J • .Ahele, then Captain " 
Morris J. Abele, Post EXchange Officer, Fort Bliss, Texas, 
did, at Fort Bliss, Texas, submit false financial state
ments to the Post EXchange Council as follows: On or 
about February 15, 1943, for the period from December 26, 
1942, to January 24, ·1943; on or about March 25, 1943, for 
the period from January 25, 1943, to February 24, 1943; on 
or about April 15, 1943, for the. pe~iod from February 25, 
1943, to March 24, 1943; on or about May 15, 1943, for the 
period from March 26, 1943, to April 25, 1943, 'which state
ments, and each of them, were known by him to be false at 
the tim~ the same were submitted, and he, the said Major 
Morris J. Abele, did, thereby, knowingly mislead the 
members of the Post Exchange Counci~, Fort Bliss, Texas, 
as to the true financial condition of the said Post Exchange. 

CHARGE IV: 	 Violation of the 85th Article of War. 

(Finding of Not Guilty). · 


Specification: (Finding of Not Guilty). 

-2-· 
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He pleaded not guilty to all Charges and Specifications. He was found 
not guilty of Specification 3, Charge I, of Charge II and the Speci
fication thereunder, and of Charge IV and the Specification thereunder, 
and guilty of all other Charges and Specifications. _He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or 
to become due, and to be confined at hard labor for ten years. The 
reviewing ~uthority approved the sentence, designated the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of con
finementi and forwarded the record of trial for actiori under the 48th 
Article of War. 

3. The evidence for the prosecution in pertinent part is substan
tially as follows: 

a. Specification 1, Charge 'r, Between 28 April and 10 lla.y 1943, 
the carpenter foreman, a carpenter•s helper, a labor~r, an elegtrician 
and a painter, regular ,employees of the post exchange, Fort Bliss, Texas, 
performed i'!Ork on a house of "Mrs. Parks", located on Mountain Avenue, 
El Paso, Texas. In doing the work, some naterials from the post ex
change shop were used. Accused, post exchange officer at Fort Bliss, 
was present at the house at times while the work was going on, gave in
structions about the work, directed the electrician to do the work, and 
requested the painter to keep a record· of time and material. , The five 
employees made notations of the hours worked, in separate time books kept 
by each (Exs. A, C, D, G and I), and received checks drawn on post. ex
change funds and,si@'led by accused, dated 10 May 1943, for their 
compensation (on an hourly basis) for the period 26 April to 10 May (Exs. 
B, E, F, Hand J). These checks covered ali work performed during the 
period, including tha.t on the parks'house. The carpenter foreman and 
painter kept a record of material used•. During the time.the work was 
being done, accused called his secretary from seven to ten times and stated 
that he would be,at the Parks•house·if needed (R. 13-40). 

£· Specification 2, Charge Ia The post exchange COlplCil book 
contained a proposal dated 21 May 1943, signed,by acc;:used for the pur
chase of two trailers from A. B. Poe Motor Compaey at a c~st of $1,925 
an~ $1,445 respectively (total cost $3,370), am for equipping with re
f1:'gerators and shelving at a cost of $400. The council book also cm
t~ined the signed approval of the proposal by four council members and 
disappr?val by one nember. Although _a meeti~ was not actually held, 
and action was taken onJy by ballots, minutes showing a meeting of the 
council on 21 Ma;y approYing the proposal. were written up. This proposal 
was submitted by accused as a result of a discussion at a council meeting 

-J
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on 15 May, when he was instructed to investigate the possibility of 

purchasing trailers (R. 40-56). 

During May, Charles Graves (employed at the post exchange gaso

line station), Jmd later Graves and accmsed, talked to A. B. Poe, Jr., 

about the purchase of trailers. Poe showed them two trailers at • 

Trailer Sales Compaey, and later sold the trailers to the post exchange 

through Graves (who could not be found as a w.i.tness at the time of 

trial). The price of the trailers was $3,370. Poe received a check 

drawn on post exchange funds, signed by accused and dated 24 May, in 

that amount (Ex. K), made out an invoice '.(Ex. L) dated 25 May showing 

sale.of the two trailers to the post exchange for $3,370, Ed also 

executed two bills of sale (Exs. Mand N) dated 27 May, tr nsferring title 

to each trailer. Poe testified that the amount of $3,370 ncluded $500 


· over and above the price of the trailers, which was "supposed to cover 
the cost of reconditioning the trucks that were to pull the trailers and 
to fix the trailers \lP with overload springs, with hitch and with shelving 
and· remodeling the trailers". "This work was not to be done by Poe I s . 
compaey, was not shown on . the invoice, and was not und.et" any definite 
plan. 'When poe received the check for $3,370, he cashed it,' paid $2,425 
in cash to Trailer $ales Compaey for the two trailers ($1,350 and $1,075 
respectively),' took the profit of $445 and "sent it through ·the office", 
and placed five $100 bills in an envelope, which he put in the eafe "to 
see what 'the repairs would amount to11 • · A few days later, when traves 
kept calling to find out when Poe "could start the work", Poe,· who was 
unable to start the wprk because his shop was·full, delivered the $500 
to Graves. The trucks were never brought to his ehop and hie mechanics 
did mt examine the· trucks. (R• 56-73)• 

., - . 

On 27 May, George L• Cook, operator of a· garage, went to the 

post exchange service station in response to a telephone call .from· 

Graves and waited about an hour and a half until Graves and accused re

. turned. He saw a carpenter 1rorking on one of- the trailers. -Accused 
told Cook what. he wanted done to. the trailers and that he wanted two 
trucks overhauied. He. requested an estimate but Cook stated that·he 
could not figure it "offhand" until he. found out abou:t truck equi.pment. 
Later Cook went to-a junk yard and purchased some steel £or two •trailer
hitches•, at a cost o.f $4.35.- The next day accU8ed·went.· to Cookts garage, 
11picked up• the estimate, told Cook he "might need some money to_ buy 
these parts",· pulled out his purse and laid down .fi,ve $+00 bills. Cook 
stated "Well, just a minute., Captain•.,· "I want. to give you a receipt for 
this", arrl then ma.de a receipt to the post_ exchange W° accused. At 
Cook's request, accused signed a duplicate copy of tlie receipt_for Cook. 
ibe. estimate (Ex. R) provided for overhauling two t1:t1cks, p~tting on two 
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trailer hitches, setting up springs on trailers, and installing two 

"AC" controls, at an estimated cost of $25o·each, or a total of $500. 

The receipt for $500 was written on the bottom of the estimate. Cook 

did not see the trucks. When neither of the trucks was sent to_ him., 


· 	 Cook went to the post exchange, found that accused had been relieved., 
and on 2 June delivered the five $100 bills to the new post exchange 
officez:. (R. 74-81). · . · . ,, 

c. Specification 1., Charge III: Duri~ March and April 1943, 
Mrs • .Edith L. Uecker was employed as a stenographer at the post exchange 
and worked in the receptiJ:in room outside the office of accused. She 
frequently went into the office of accuaed in connection with her duties. 
Some time in March when she was· in his office,· accused closed the door, 
put his arms around her and pulled her toward him. She tried to get 
away and he kept pulling her closer and closer. Some insignia-in his 
shirt pocket hurt her. On another day about the same time., when Mrs. 1 

Uecker turned to leave the office, accused lifted her dress up ·to her 
waist "which was very embarrassing". Mrs. Frances R. Hosack, secretary to 
accused, was present on both occasions and ooserved both incidents (R. 
101-102). !' 

d. Specil'ication 2, Charge IIIa . At the end of October 1942 
accused owed a personal account to the post exchange of ~3.04. On 
28 January 1943 Mr. Samuel F. Meyers, chief accountant at the post ex
change at the time, had his attention called to the account by the · 
auditor from the Eighth Service Command, tried to locate accused, and 
personally paid the account. A few days later, accused refunded him the 
money. ·In the Fort Bliss Daily Bulletin of 2 October 1942 (Ex. T) · 
notice was·published·that effective 1 November 1942 all purchases from ex
changes would be .for cash or for coupons paid for in advance (R. -ll6-124).· 

. . \ 	 ' ' .' 

. e. ·specification 3, Charge IIIa In December 1942 accused 
asked }.fr. -Delmer v. Land, manager of Ponca Wholesale Mercantile ,CompSJ\Y', 
to receive some tobacco, cigarettes and cigars into his warehouse and 
issue a credit memorandum f'or this merchandise on: the· day preceding the'. . 
inventory taken at the post exchange. On the day f'ollOll'i.ng the inventory 
the merchandise was to be returned to the post exchange and recharged at 
the same figure for 'IVhich credit was given. Mr. Land agreed to the re
quest. The tobacco was brought to the warehouse of the. compacy in post 
exchange trucks, checked and stored in a separate room. A credit memo
randum was iesued. On the day after inventory the post exchange trucks 
"picked up~ the merchandise and a recharge was made. Mr. Land placed the 
tobacco in a separate room.because the transaction was not a resale to 
the mercantile company, 1Ulich was to turn the merchandise back just as it 

·had come in. It was understood with accused that issuance of the credit 
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memorandum would make no difference in the time for payment for the 
. merchandise, and Mr. Land considered that the status of t~e tobacco, as 

sold to the post exchange, was not changed tu the credit memorand:wn. 
Neither the mercantile ccmpany nor· accused ne.de aey money on the trans
action. Accused stated to Mr• Land that the purpose 1Va.S so that the in
ventory would be reduced and ·a dividend could be paid. In subsequent · 
months tobacco products were handled at inv:entory time in the.same way, 
except that after January 1943, instead of receiving the merchandise in 
his warehouse, Mr. Land merely checked it at the post exchange warehouse 
and left it there, where it was placed in a vault. Mr. I.and did not show 
the credit memoranda or recharges on· his books. It was a service he 
gave the post exchange as requested by accused. The tobacco products 
handled on credit memoranda in this way were not~limited to those sold 
to the post exchange tu Ponca Wholesale Mercantile Company. Credit 
memoranda, supporting lists of merchandise, and recharge tickets (Exs. 
U-1 to U-6) showed these transactions as followsa 21 December 1942, credit, 
$30,684.9-::; 28 December, recharge., same amount; 23 January 1943., credit, 

. $20,600.47; 26 January., recharge, same amount; 24 February, credit, 
$7,866.50; 25 February, recharge., same amount; 25 March, credit $10,479.67; 
and 27 March, recharge., same amount. · A recharge only was shown for April 
on 26 April, and referred to "Credit Memo #9880" (R. 124-136). · 

Mr. Walton H. Hale, manager of the Post Exchange warehouse until 
about 27 March 1943, who was familiar with these transactions, was present 

·. when inventories· at the post exchange were taken tu the inventory officer 
. during the time of his employment. The· vault was kept locked and the in

ventory officer did not know that the tobacco was there. The tobacco de
livered to the mercantile compaey on. credit memoranda included all_ 
tobacco in the warehouse. Mr. Floyd M. Ba:in, · an accountant who had in
vestigated the post exchange, testified that credit memoranda were issued 
on _tobacco in December, January, February, March and April. He examined 
some of the financial statements signed by the post exchange officer during 
that period.· The effect of the credit memoranda was to reduce the in
ventory and also accounts payable,·as shown on the financial statements, 
but they did not change the BJllount of actual: cash on hand. Captain Murray 
G. Gur.entz, an auditor for the Post Exchange Service, was of the opinion 

.that if the tobacco became the property of the mercantile compaey and the 
credit memoranda were bona fide, then there was no falsification of the 
financial statements, tut otherwise if the transaction was a mere subter
fuge and the tobacco· remained in fact the property of the post exchange. 
In preparing the post exchange financial statements from Deceni>er to· Apri1, 
Mr. Meyers, the. exchange accountant, reduced the in~entory and accounts 
payable to the extent of the credit memoranda issued by the mercantile 

-6

http:10,479.67
http:7,866.50
http:20,600.47


(337) 


~ompany. The transactions with the mercantile compaey were shown in the 

post exchange ledger. At ~etings of the post exchange council from 

December to April accused presented the monthly financial statements, 

which were approved by the council•. The counqil members were not advised 

of the practice of returning tobacco on credit memoranda at inventory 

time, and the action of the council in approving dividends or the ex

penditure of post exchange funds was based on the financial statu.s as 

shown in the statements (R. ,113-1.+6, 137-156, 159-163). • 


4. '!he evidence for the defenses . 

a. • Specification 1, Charge I: In April and May 1943, }4rs. · 

Margaret E• Parks was employed at the post exchange. She discussed some 

repairs on her house at No. 3506 Mountain Ave~e with accused, liho sug

gested ·that as the post exchange employees were not very busy they could. 

do the work for her. These employees- did the work between 28 Aprii and 

11 May. :Mrs. Parks agreed to pay the men at the same rate as-the post 

exchange paid them. About 25 May or shortly before then, ~. Chaney, the 

carpenter foreman, who had kept a record of time and material used on the 

job, as instructed by accused, made up- a bill and ga~e it :to accused. 

On 27 May an itemized statement in the amount of $332 was rendered to· Mrs. 

Parks by :Mr. Meyers, the exchange accountant, who had received the pay

roll figures on 26 May, and she paid it on the same day by check (Def. Ex. 

1). to the exchange. About $99 of the statement was for material and the 

balance for labor (R. 175-191). · • 


Accused testified that Mrs. Parks c.msulted him about a. house she 

was buying, which she expected t9 remodel•. A few days later he told her 

that she could use some of the exchange carpenters as they were not busy. 

He wanted to· hold than for some work that ·was anticipated later. He in~ · 

structed Mr. Chaney to do the work and made it clear that he was to keep 

an accur~te list of labor and materials so a bill could be rendered· to 


-- Mrs. _Parks. When the wo:rk was completed .accused had an itemized bill made 
up for_ 1!.rs. parks. On examination by the court it was brought out that 
accused, who was commissioned from civilian life in July 1942, .had no 
training other than a 11 confe~encen which lasted about M days, and that 
the exchange business operated by him amounted.to over $525,000 per month 
(R. 192..;209, 252-254). . · . 

b. Specification 2, Charge Ia · Accused testified that he re
quested Graves .to see wha.t he could do with reference to purchasing trailers. · 
Later Graves reported to him that he had a bid from Cook to do the work 
on the trailers,. that Poe had returned 11all the $500.00", that Cook would 
have tobuy parts for the job, and that _if accused would advance Cook the 
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money he would have "adequate cash to do the necessary work".- Graves 

gave accused five $100 bills 'Which were received from Poe, accused 

went to Cook's garage, and due to· the previous agreement of Graves, 

asked' Cook for a receipt, and the bid. Accused gave the. $.500 to Cook 


·'because he understood from Graves that this was necessary µi order to 

: get the_work done. Cook did not ask for the money (R. ·220-223). 

c. Specification 1, Charge IIIa Aecused denied th~ alleged 

wrongful conduct with Mrs. Uecker (R. 210-211)~_ ' 


d. Specification 2, Charge IIIa Accused stated that he de

layed paying his bill of $63.0~ for several months because he did not 

have the necessary funds, and made no attempt to cover up the debt .on 

_the post exchange. records (R. 211, 226-227). . . · 


e. ~pecificatio~ J, Charge III I Accused admitted l.hat he sub-· 
mitted financial statements to the post exchange council as alleged but, 
denied that any of the statements were false. He· did not sign the state
ments until after he had been relieved as post exchange officer, when he 
d:idso by request. In November 1942 accused discussed with Mr. Land the 
matter of returning tobacco for credit. Accused agref;!d with Mr. Land 
that after inventory the'post exchange would be charged with the identical 
amount of tobacco covered by credit memoranda. The po5t exchange paid 
for the tobacco at the same time as if it had not been returned. The 
purpose of returning the tobacco products was to reduce inventory and 
reduce accounts payable so as to make funds available for distribution 
to the troops, in' view of regulations providing that all outstanding· 
bills payable would be deducted from the cash balance before declaring a 
dividend. The council members· did not understand that the tobacco was 
~till in the vault and accused did not inform them of what he had done, 
as he did not feel that it was necessary. As a result of the transactions, 
money was distributed to the troops (R. 211-212, 214-220, 228-229). .•

5. The evidence for the prosecution in rebuttal showed that Major 
E. L. Safford, Post Inspector General at Fort Bliss., made an official 
investigation of certain affairs at the post exchange, beginning on 22 
May 1943. At about 3:00 p.m. on 25 May he took a statement from Mr. 
Chaney, the carpenter foreman and from Mr. Chesher about the parks' work. 
On 26 May between 8100 and 9100 a.m., he went to the post exchange office 
to examine the records, asked for accused, and told "Lieutenalli Phillips•, 
an assistant to the post exchange ~fficer, and Mr. Meyers that he.was 
making an investigation. He qid not see accused personally until about . 
15 June. On the same day that Major 3-aflord interviewed him or the next 
day (he thought it was the same day), Mr. Chesher talked to accused and 
asked him if he lmew the investigation was going on. ; The records of the 
_office showed that Vxs. P.arks paid a bill of $332 by check on 27 May and 
that the check was deposited on 29 May (R. 2.55-262). . · · · . 
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6. First Lieutenant William L. Phillips, a witness for the court, 
told accused, on the same day that Major Safford ·asked to check the 
records (before lunch, he thought), that Major Safford was there for 
that purpose. Captain Lee F. Fulghum~· 1'ho relieved accused as post ex
change officer, was ver~ally appointed through Lieutenant Colonel Edgar 
B. Ross; post executive officer, on 27 May (confirmed by written order, 
28 May), and signed a transfer from accused to himself in the' council 

. book 	en 27 Ma;y:. Accused signed and the transfer was made on that date. 
Captain Fulghum afterw;u-d received $500 from,Yr. Cook, which the latter 
brought to him. On l June a further certificate. of transfer in the 
council book was signed by accused and Captain Fulghum•. On 27 _Mey, a 
few minutes before he .notified Captain Fulghum, CQlonel Ross notified 
accused.that he.-was being relieved as post exchange officer (R.·263-277). 

7. a. Specification 1, Charge Ia The evidence shows· that in• 
April 1943 accused, post exchange officer at Fort Bliss, instructed and 
pennitted certain employees of the post exchange to perform work on a 
house owned by Mrs. Margaret E. parks, an employee of the exchange, and 
to use materials from the exchange shop on this job. It was agreed that 
Mrs. Parks should pay the exchange for the labor and material used, and 
accused instructed the workmen to keep a record of the same•. The work 
was performed be't\'!:een 28 April and 10 M.ay, and on the latter date accused 
drew checks to the :workmen for their compensation (on an hourly basis) for 
the period 26 April to 10 May, including the time worked on the Parks4 

house. The only record of the labor and material on the job was kept by. 
the workmen, who turned it in to accused about 25 May. On 27 May, the day 
on which accused, was relieved .as exchange o!ficer, he rendered a bill to 
Mrs. Parks in the amount of .$332, the cost of the work, and. she promptly . 
~aid it. 	 · 

Accused, as exchange officer, was not authorized to furnish labor 
._ and material. for house repairs to 1.~s. parks, ; nor was he authorized to 

extend· credit or make loans of· exchange funds to her (pars. 10, 13a·, lJd(l), 
18! and 18~(7), AR 210-65, 19-March 1943). Nevertheless, he P!"!rmitted 
materials belonging to the exchange to be used on he~ house and paid work
men for labor perfo:nned ther.eon to a total amount of $332. Whether- this 
transaction be viewed as a credit sale, or a loan of money (to the extent 
of the·labor bill), to Mrs. Parks, it constituted a wrongful use of ex
change funds and property, in violation of regulations, to the extent of 
$3J2. ,Such conduct was, in the opinion of the Board of Review,, an offense 
under the 96th Article of War. · 

!:• · Specification 2, Charge Ir At an exchange council meeting 
on 15 May accused·was instructed to investigate the possibility of pur
chasing two trailers. He and an exchap~e employee (Charles Graves) talked 
to Mr. A. B. Poe__,, Jr., who offered two trailers at a price of $3,370. On 
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21 May accused obtained authority from the council to purchase the two 

trailers at this price and to expend $400 for equipping the trailers 

with refrigerators and shelving. The trailers were purchased and paid 


. fo·r "by a check dated 24 Eay in the su.m of $3,370 drawn on exchange funds 
by accused. The price of the trailers we.s actually $2,870 and Poe 
received $500 extra, which was 11 sup;;,osed" to. cover certain work on the 
trailers and on the trucks that were to pull the trailers. Poe was not 
to do the work, and he returned five ~100 bills to Graves, l'lho in turn 
delivered this money to accusec. On 27 May accused requested Mr. George 
L• Cook, operator of a garage, to submit an estimate for the work on the 
trucks ~d trailers. The next day accused went to Cook•s garage, Cook 
submitted an estimate of $500, accU5ed st~ted that Cook might need some 
inoney to buy parts, and delivered the five $100 bills to Cook. Accused 
had been relieved zs exchange officer on 27 May. Co~k did not do the 
work, and a few cays later delivered the ~500 to the new exchange officer. 

Although it was not shovm by direct testimony that accused was a 
party to the transaction whereby the extra ~500 was concealed in the 
price of th~ trailers, it was circumstantially shown beyond a~r reasonable 
doubt that he was directly involved. He consulted with Poe about the 
purchase; when Graves received the $500 from Poe he delivered it to ac
cused, vho did not account for it as exchange funds; on 27 May, the day 
accused was relieved as exchMee officer, he sought a bid from Cook for 
doing work on the trucks and trailers; and on 28 l~ay .he voluntarily paid 
to Cook the same ~500 in cash which he had received frorn Graves, ·although 
Cook had just made his bid and in fact never did the work. It is obviou:s 
that accused was attempting to hide the transaction involvi11r a return of 
$500 to him b~r Poe, by getting the money out of his possession. All of 
the circumstances clearly show that accused was a party to the misappro
priation of i.500 of exchange funds, and that this sum came into his 
possession pursuant to a prearranged plan. 

c. Specification 1, Charge III1 The evidence shows that on 
one occasion in his office accused put his .a,rms around a woman emplayee 
and pulled her close to hi.m·although she tried to eet away, W-d on ano
ther he lifted her dress up to her waist. ln both instances his secre
tary (hlrs. Hosack) was present arxl observed his actions. · 

Although such conduct was of a nature to bring discredit upon 
the military service, and hence constituted an offense in violation of . 
the 96th Article of War, it did not, under the circumstances in ·the · 
opinion of the Board of Review, ·amount to conduct unbecoming' an officer 
and a gentleman in violation of the 95th Article of Wa:I'. ·so far as tho 
e~dence ~hows,.the acts of accused may have been committed in a playful
spirit--hiehJ.y l.lllproper, but not of the serious charticter contemplated by 
the 95th Article o~ Vlar. Another woman was present in each case, and 
the conduct did not involve'circum.sta~ces showing flagrant indecency. 
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Winthrop states that if the act, though ungentlemanlike, be of a 
trifling character, involving no material prejudice to individual rights, 
or offense again.st public morals or decorum, it will not in general 
properly be viewed as so affecting the reputation of- the officer or 
the credit of the service as to be made the occasion of a prosecution 
under the Article (Winthrop,· kiilitary Law .and Precedents, Reprint, P• 
712). 

·d. Specification 2, Charge Illa At the end of October 1942 
accused owed an account to the exchange in the amount of $63.04. On 
and after 1 November credit sales at post exchanges were forbidden. Ac
cused neglected to pay the indebtedness until about the' end of January . 
1943, when he paid $63.04 to the· chief accountant at the exchange, who a 
rew day-s before had pa.id the account for accused. Accused claimed that~ 
lie had not had funds to pay the account. 

Mere failure to pay a debt, in the absence of deceit, evasion, 
false promises, denial of indebtedness, or other circumstances· shOW'ing 
that the failure WcJ.S dishonorable or discreditable, is not an offense, 
either under the 95th or 96th Article of War (CM 207212, Tnompson and 
CM 220642, Wilson). The debt of accused was incurred prior to the date 
when credit sales. were stopped. Nci circumstance was shown other than 
that the debt was not· paid prior to the end of January. When the chief 
accountant paid'the account, accused promptly refunded him the amount he 
had paid. In the opinion of the Board of Review the finding of guilty of 
this Specificaticn is not sustained by the ~vidence. 

e. Specification 3, Charge IIIa In December 1942 accused ar
·ra.nged with Ponca Wholesale Mercantile Company for that company to take 
possession of all tobacco in the exchange warehouse just before in
ventory daf, issue a credit memorandum therefor, then reacharge the 

·same. tobacco. to the exchange immediately after inventor. day, and sur
render possession of the tobacco back to the exchange. This arrangement 
was carried out in December, January, .February, :uarch and Apz:il. In the 
first two months, the tobacco was peysically removed to the warehouse of 
the mercantile compaey, and thereafter the company took possession by~ 
checking the tobacco into a vault in the exchange warehouse. The in
v~tory officer did not include this tobacco in his inventoey each month 
and did not know about it. The exchange made payment for the tobacco on 
.the due date, without regard to the date of the recqarge. 

This plan was entered into by accused in order to reduce the 
inventory and reduce accounts payable so as to make funds avail.able for 
distribution to the troops, in view of regulations providing that all 
outstanding bills payable would be deducted from the cash balance before 
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declaring a dividend. The purpose was accomplished, because the 
monthly financial statement submitted to the council by accused showed 
both invento:ry and accounts payable in an amount reduced to the extent 
of the credit memoranda issued by the mercantile company. It is obvious 
from the circumstances that the tobacco did not become the property of 
the mercantile company during the inventory period, but remained that 
of the exchange, and that the issuance and receipt of the credit memo
randa amounted to a mere subterfuge, designed to deceive the inventory 
officer and the council members. Accused did not advise the council 
members of what he had done because he did not feel that it was neces
sary. The council approved the financial statements and declared divi
dends based on the financial status as shown therein. The amounts · 
covered by the credit ioomorarrla were large and in one month amounted to 
over $30,000. 

Although accused did not profit financially by the transaction, 
he willfully dece1.ved the council member I!! by submitting to them each 
month a false financial statement, and thereby induced them to declare 
dividends upon a false basis. Knowingly making a_false official state
ment is included in the Manual for Courts-Martial as an iJlstance of 
violation of the 95th Article of War (MCM, 1928, par. 151). In the 
opinion of the Board of Review the evidence l!!upports the finding of guilty 
in violation of the 95th Ar~icle o~ war. 

8. The accused is 38 years of age. The records of the Office of 
The Adjutant General show his service as followsa temporarily appointed 
captairt, Arrrry of the United States, 9 June 1942, and active duty, 15 
June 1942; temporarily promoted to major, Arrrry of the United States, 27 
May 1943. 

9. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. The Board of Review is of the opinion that the .record of trial is 
legally insufficie~t to support the findi.rt>: of guilty of Specification 2, 
Charge III, 

. 

legally sufficient to support only so much of the finding of 
guilty of Specification 1, Charge III as involves a violation of the 96th 
Article of War, legally sufficient to support the findings of guilty of 
all other.Specifications and of all Charges, and legally sufficient to 
support the sentence and to warrant confinnation of the sentence. Dis
missal is au~horized upon conviction of a violation of the 96th Article 
of War, -and is mandatory upon conviction of a violation of the 95th Ar
ticle of War. · 

: 
-~D?,,>-._ ~ ,Judge Advocate---

--tt-=---_.;:;.t..,;;:;:.ir:..~---'Judge Advocate 

__(a...On_Le_a_v_e,_)______:,__,Judge Advocate 
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War Department, J.A.o.o., 2 t DEC 134,3 - To the Secretary of war. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board ·of Review in the case of 
Major Morris J. Abele (0-906400}, Amr:, of the United States. 

2. I ccncur in the opinion· of the Boa.rd of Review that the record 
of trial is legally insufficient to support the finding of guilty ~ 
Specification 2, Charge III {dishonorable failure to.pay debt}, legally 
sufficient to support only so much of the finding of guilty of Specifica
tion l, Charge III (wrongful coniuct toward a woman), a.a involves a viola
tion of the 96th Article of War, legally sufficient to support the find
ings of guilty of all other Specifications and of all Charges, and le
gally sufficient to support the sente~e and to warrant confirmation of the 
sentence. The accused, post exchange officer at Fort Blis:s, Texas, wrong- _ 
fully used exchange employees to repair a house of an exchange employee 
and wroogful.ly expended $332 of exchange funds therefor (Spec. 1, Charge 
I); ,rrongfully appropfiated to his own use $500 of exchange fund.8 (Spec. 2, 
Chg. I); wrongfully ~ook a woman employee of the exchange int.o his arms 

and pulled her skirt ~bove her· waist {Spec. ,1, Chg. III); an:i knowingly 

submitted £our false financj.al statements to the post exchange council and

thereby misled the council members (Spec._ 3, Chg. III)• (He wae found not 

guilty of Charges Il and IV and of the Specificatioos thereunder.) I 
recommend that the sentence to dismissal, total forfeitures and confine
ment at hard labor for ten years be confirmed but that the period of con
finement be reduced to three years, and that the sentence as thus modified 
be carried into execution. 

3. InclOBed are a draft -of a letter for your signature, transmitting 
-the record to the President for his action, am a £arm of Executive action 
carrying into effect the recommematicn made above. 

~o,_......___ 

~ 
Myron C. Cramer, 

Major General, 
The Judge Advocate General. 

J 	Incls. 

Incl.1-Record of trial. 

Incl.2-Drft. of ltr. far 


sig. of S/W. 

IncJ..J-Form of' Action. 
 .. 

(Findings disapproved in part in accordance with recommendation,of 
The Judge Advocate General. Sentence confinned tut confinement 
reduced t.o three years. G.C.M.O. 46, 1 Feb 1944) 
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WAR DEPARnlENT 
Arm:, Service Foroea 

In the Offioe of The Judge Advocate General 
Washington. D.C. . (345) 

SPJGK 
CM 240041 l 7 SEP 1943 
UNITED STATES ) FORT ORD. CALIFORNIA 

l 
) 

v. Trial by G.c.u.. convened at 
Fort Ord. California. 31 August 

Private STEVEN HORHOZER 1943. Dishonorable disohar;e 
(15102032). Headquarters ) · 8Ild confinement for ten (10) 
Company. 2nd Battalion. ) years. Disoiplinar,y Barra.ob• 
543rd Engineer Boat 8Ild ) 
Shore Regiment. ) 

HOIDING by the BOARD OF REVIEW. 
LYON. HILL 8Ild ANDRE'iiS. ·Judge Advooatea. 

1. The record of trial in i.he case of' the soldier named above 
has been examined by the Board of Review. 

2. The offenses of whioh acouaed stands convicted are (a) a.baenoe 
without leave in violation of Article of' War 61 (Charge I), '(b) ea:oape 
from confinement in violation -of Article of War 69 (Charge II), (o) ·• 
desertion in violation of Article of War 58. (Charge III). and· (d) uaa.Ult 
with intent to do bodily harm wtth a dangerous weapon, in 'Violation of' 
Article of War 93 (Charge IV). 

Charges I, II, alld III and .their Specifications reh.te to atrio:t,17 
military offenses. The review of the staff' judge advooe-te oontauu, a 
fa.ir and comprehensive statement of the evidence. 1be Board ot· Review · 
is of the opinion'that the record ot trial is legally sutf'ioient to. 
support the findings of guilty of those Chargee and Speoificatiom,. am· 
does not consider it necessary to incorporate in tlrl,s review a reat&te- : 
ment of the evidence with reference thereto~ · · · 

3. · Charge IV and· its Specification, of' whioh accused wu· tound - . -·· :_ 
guilty, alleges that e.ooused with intent to do bodily h&z,n. (in viola• . ·. 
tion of Article of War 93) committed an assault upon Private First ·:. ,, 
Class Howe.rd Dewey "by pointing a loaded shotgun at him. the add· ahot,;, , 
gun being a dangerous weapon"., The only evidenc~ introduced in ·support.. ,. 
thereof is the testimo~ of Private First .ClaH :Ebrard Dewey. H'l!ladquartera 
Detachment, 735th J.fllitary Police Battalion, Camp Perey,. Ohi~, who tea-,· 
tified by deposition• ' · - ' 

"I had prisoners policing the area a~ut 100 yards west. 
of the offioer's guest house. Private Ii>rhozer turned· and 
reached for the butt 8l'ld muule of 1ItY' gun, turning it over . 
my shoulder. He then pointed the gun at me a.Ild the prisoners 
wanted to take my cloi.hes. • • •• 
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Dewey stated that the gun waa loa.ded. He did not state that 'accused 
made acy a.ttempt, effort, or thru.t to shoot - him. The Manual for 
Courts-Mlrtial in discussing ASSAULT WITH INTENT TO DO BODILY HARM WITH 
A DANGER.Om WEAPON, states a 

"Weapons, eto., are dangerous when they are used in such a. 
manner that they are likely to produce death or great bodily 
harm. The mere fact that a weapon is susceptible of being so 
used is not enough. Boiling water may be so used as to be a. 
dangerous thing, and a pistol may be so used as not to be a· 
dangerous weapon. · 

"Proof.- (a) That the accused assaulted a certain person 
with a certain weapon, instrument, or thingJ and (b) the facts 
and circumstances of the case indicating that such weapon, in
strument; or thing was used in a manner likely to produce death 
qr:great bodily harm.• (M.C.M. 1928, par. 149m, p. 180). 

I~ the instant case the evidence indicates that accused used the gun 
not for the purpose of ~oing any harm to the guard but rather for the 
purpose of accomplishing his escape without the risk of being shot by 
the guard. "There is no evidence of any act by accused which would 
warrant a legal inference that he intended to do bodily harm, an essen
tial element of the·offense alleged. The evidence does show beyond a 
reasonable doubt that accused at the place and time alleged colllllitted 
an assault with a dangerous weapon, a lesser included offense in vio
lation of Article of War 96 (Dig. Op. JAG 1912-40, par. 451, subseo. 8J 
CM 195931, WillisJ CM 229366, Long; CM 209862, CM 231675). 

4. For the foregoing reasons the Board of Review holds the record 
of ·trial legally sufficient to support the findings of guilty of Charges 
I, ,II, and III and their Specifications, legally sufficient to support 
only so much of the findings of guilty of Charge IV and its Specifica
tion as involves a finding that accused committed an assault with a 
dangerous weapon in violation of Article of War 96, and legally suf
ficient to ~upport the sentence. 
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lat Ind. 

21 Sc.P &~3Wa~ Department, J.A.G.O•• - To the Commanding Officer, 
Fort Ord. California. 

·1. In the case of Private Steven &rhozer (15102032) • .Headquarters 
Company.·, 2nd Batta.lion. 543rd Engineer Boat and Shore Regiment_. I ooncur 
in the foregoing holding by the Board of Review and for the rea.aons there
in atated recommend that only so much of the findings of guilty of Charge 
IV and its Specification be approved as involves a finding that accused 
committed an assault with a dangerous weapon in violation of Article of 
War 96. In view of this holding it would not be inappropriate to make 
some commen~:iir.ate reduction in the period of confinement.· ~on oom
plianoe with the foregoingreooDDnendation. under~the provisions of Article 
of War so½ you will have authority to order the execution of the sentence. 

2. When copies of the published order in this· case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at 
taching oopies of the published order to the record in this case, please 
place the file number of.the record in brackets at the end of the pub
lished order. as follows• 

Atvron C. Cramer. 

MajO'r General_. 


The Judge Advocate General. 


,,. ·... 

:'·_,.,,. . y 
.'i. . ,., : . 
', .,i g 5-··' _..,,,__. 

0t.t,-ATCH~0 
WAIi oetaA~ 

-bt'l080#'~\' 
J.A Q,O, 
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· WAR DEPARTMENT 
~ Service Forces 


In the.Office of The Judge Advocate General 

Washington,D.C. 
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:r.9 OCT 1943 
SPJGH 
CM 240043 

) TRINIDAD SECTOR AND BASE COMMAND'ttNITED STATES 

) 


Trial by o.c.M., convened
v. 	 ) 
. ) 	 at Camp Paramaribo, 

Surinam, 11 June 1943•Private HENRY E. VISLA.N ) 
) 	 Dishonorable discharge(360433SS), Compaey o, 

(suspended) and confinement· ·33rd Infantry. 	 ) 
) 	 for two (2) years. Re
) 	 habilitation Center. 

~-------
OPINION of the BOARD CF REVIEW 

DRIVEa, ·LOTTER.HOO and LATTIN, Judge Advocates 
-----------~-

. 1. The record of trial in the case of the soldier named above has 
been ex.amiood in the Office or The Judge Advocate Ge:P..eral and there 
found legally insufficient to support the findings and sentence. The 
record. has now been examined by the Board of Review and the Board sub
mits this, its opinion, to The Judge Advocate General. · 

· 2. The accused was tried up~ the following Charge and Specif_ica
tiona 

CHARGEa Violation of the 93rd Article of war•. 
Specifications In that Private Henry E. Vislan, Company C, 

3Jrd Infantry, United States A:rrey- Forces in Surinam, 
did, at Paranam, Surinam, on or about April 26, 1943,. 

· 	willfully, feloniously, and unlaw.l'ully kill Leonard · 
Sutton, by shooting him in the head with a rifle. 

He pleaded not guilty to and was found guil~y of the Charge and Speci
. fication. He was sentenced to be dishonorably discharged the service, 

to forfeit all ~ and allowances due or to become due, and to be con
fined at hard labor for two years.· The reviewing authoricy- approved the 
sentence, ordered it executed, but suspended the dishonorable discharge, 
and designated the Rehabilitation Center, Eighth Service Command, Camp 
Bowie, Texas, as the place or confinement. The proceedings were 
published in General Court-Martial Orders No. 170, Headquarters'Trinidad 
Sector and Base Command, 1 August 1943. 
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3. The evidenc~ for the prosecution shows that at about 7145 ~.m. 
on 26 April 1943 accused and several other soldiers gathered near the 
"guard shack" at Camp Paranam, Surinam, preparatory to reporting far 
infantry drill at eight o'clock. While they waited, Private Leonard 
Sutton was at one side doing bayonet practice by hi.Jmleli'. A.bout five 
minutes before eight o 1clock, four or the soldiers started up the . 
road to assemble for drill. They proceeded in the followi~ orders 
Privates First Class Seeley S. Talmadge .and William A• Hilliard., 
accused, and then Sutton. There was a distance of about SO yards ~ 
tween Hilliard and accused. Sutton had the habit of walking with his 
head down. According to native witnesses accused was carrying his 
rifle at port arms and swinging it back and forth, and as he turned 
around with the 11n1zzle pointing upward, the rifle "just went oft•. . . 
Sutton fell to the ground, accused threw his rifle down and Corporal Hugh 
L. Wilcox, as well as Talmadge and Hilliard, ran to Sutton.· Accused did 
not move, stated that it was an accident., that Whe ·didn't know the gun · 
went off", and kept repeating "You know I didn't mean to do 1t•. Several 
officers, including First Lieutenant Edward J. Bruger, 01'.ficer of the 
nay, went immediately to the scene. Lieutenant Bruger picked up thft , 
rifle of accused, removed seven rounds, and asked accused whether his 
rifle had gone off. Accused stated that as he was walking the ·butt of 
his rifle was swinging in front or him and hit the ground and that .he 
"didn 1t even know the rifle went off until he turned around and saw that 
some one had been hit". He also stated that it was •absolute:1.7 acci
dental, and he -wouldn 1t shoot a friend"• Captain Irving E·. Marks,· · 
Medical Corps, examined Sutton immediately after the shot us !ired, and 
found him dead from a bullet. wound in the head. · The point or entrance 
was in the center or the forehead between the eye orl;)its., and' the point. 
or exit was in the center of the back of the head at approximate'.cy' the-
same level (R. 4-8,. 13-23, 25-26). · ··.· 

Accu~ed and Sutton were "pretty good friends", they had had a 
dispute about a dog at some undesi.gnated date, accused was !requent:cy, 
"clowning" and playing, and immediate:cy, after the incident the reactiona 
of accused were "natural of any one involved in an accident o! that 
nature• (R. 6, 12, 23-24). 

4. The accused testified that on 25 April he was on guard duty' .trom 
noon to 6:00 p.m., that when he was relieved he unloaded his rifle and 
put the cartridges in the front pocket of his belt, and that he left the 
rifle and belt in the "guard shack" because it was raining. The nen 
morning he did not inspect hia rifle and 11knew it was unloaded because 
I took them out the da:y before. I guessed no one would put any. car- , 
tridges in rrry gun"• Un that morning, 26 April, accused took his gun and 
belt from the "guard shack", stood around a few minutes, and_started 
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walking toward the "CP" for infantry drill. He had his gun oo bis 

shoulder, then·took it otf, intending to wait !or some of the other 

soldiers.,and was swinging it "a little" 'With his hand at the top of 

the stock., as he walked. Tbe rii'le was about ten inches from the 

ground with the butt doffll., when it slipped from bis hand, and the butt 

hit the ground. Accused heard a shot., did n9t realize that it was 

from his gun., and did not know exactly how it happened. At this time 


·he was facing toward the 11CP11 , and immediately turned aro\Uld. He had 
left Sutton at the "guard shack Ydth his bayonet" and did not notice 
azvone behind him. Accused had been in the Army about two years., and 
had never pointed a rifle at a soldier or friend. He conUdered Sutton 
as a friend (R. 27-36).. . . . 

5. The evidence shows that as accused walked toward the appointed 
·· 	 place for infantry drill., just before a:oo a.m. on 26 April 1943, he re

moved his rifle fl"om his shoulder., was swinging it from side to side in 
a position of port arms., and as he turned around the rifle "went-of!" 
in some unexplained manner. According to accused he did not turn 
around., the rifle slipped from his hand as he was sldnging it., and it 
was fired as the butt struck the ground. It is not shown that accused 
knew that the rifle was loaded., and he·testified that he had unloaded it 
at six o 1clock the previous evening when he was relieved from guard duty., 
and therefore "knew«' it was not loaded. The'bullet from the rifle struck 
and killed Private Leonard Sutton,; llho was walking behind accused. at the 
till8. ',. 

It is obvious that the finding of guilty was of involuntary man
slaughter., based on the th~orytha.t the death of Sutton resulted from 
gross ·ar criminal negligence ot accused (culpable negligence as stated 
in the Manual for Courts-Martial)., although the court did not delete 
the words "will.fully, feloniously., and" f'rom the Specification. In
vol\Ultary manslaughter includes homicide unintentionally caused by 
culpable negligence in performing a lawful act. Instances.of culpable 
negligence in performing a lawful act are: · Negligently conducting 
target·practice so that the bullets go in the direction or an inhabited 
house within range., and pointing a pistol in .fun at another and pulling 
the trigger,; believing., but without taking reasonable precautions to 
ascertain., that it would not be discharged (MCM., 1928., par. ll,.9a). But 
there is a substantial difference between the instances cited, and 
what the evidence shows that accused did. One who fires a rifle must 
exercise.extreme diligence to know that nobody is within the line of 
fire, ani aie who voluntarily points a rifle at someone else is under 
the special duty to know that it is not loaded. Accused did not 
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intentionally f'ire his rif'le .and did not point it; the most that can 
be eai.d' is that he handled it carelessly. Had it been shown that he 
lmew the gun was loaded it is-possible that careless handling in the 
manner proved might have amounted to criminal negligence, but not so 
'When accU8ed was without such knowledge.··. Simple negligence is not 
sufficient to convert a homicide into involuntary manslaughter; there 
must_be _criminal or ~oss (culpable) negligence. 

' '

"* * * where an unintentional 
. 

homicide is occasioned · 
by the gross or culpable negligence o! defendant, although 
in the.commission o! an act lawfui in itself', it is man
slaughter * * *• While the kind or negligence required to 
impose criminal liability has beeQ described in different 
terms, it is uniformly held that it must be or a higher degree 
than is required to establish negligence upon a mere civil 
issue, and it must be shown that; a homicide was not im
probable under the facts aa they existed llhieh should reason
ably have influenced the conduct or accused. The negli 
gence !Illst not'be so gross as to raise the pt"esum.ption o! 
malice, it must have been the negligence of defendant person
ally, and it must be the proximate cause o! the homicide. 
* * * (29 c.J. 1154-11.55)• 

. "Homicide by" misadventure is the accidental killing of 
another, where the slayer is doing a la1'ful act unaccompanied 
by arry criminally careless or reckless conduct.· A homicide 
committed by accident, misadventure,· or misfortune is ex
cusable; and, as in other cases of excu~able homicide, the 
slayer is not criminally responsible therefor.*** Thus it 
is excusable homicide if dea~h unfortunately ensues***, 
under some circumstances, where a pistol or other firearm is . 
accidentally and unintentionally, or even :i.ntentional.1¥, dis
charged." (30 c.J. 87). .-- 

In the opinion of the Board of Review the evidence does not 
show criminal, gross or culpable negligence, but simple negligence only, 
and therefore the homicide was within the classification of accidental. ,-

6. The Board of Review is, therefore, of the opinion tlB t the 
record of trial is legally insufficient to support the findings of 
guilty and the sentence. 

---~-~-~---·~-· ·_.,Judge Advocate........ ___ 


---~ft~~------------:-- ,Judge_Advoeate 

~-1--u..__•
---------~---...;...._.,Judge Advocate 
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1st Ind. 

W!ll" Department, J.A.o.o., NOV S J9f3 - To the Secretary of War. 

1. Herewith transndtted for action under Article of War So½ 

as amended by the act of 20 August l9J7 (50 Stat. 724; .10 u.s.c. 

1522) is the record of trial in the case of Private Henry E. Vislan 


· (J604J35$), Company_ C, 33rd Infantry. 

2. I concur in the opinion of the Board of Review and, for 
the reasons stated therein, recamnend that the findings and sentence 
be vacated awthat ali rights,. privileges and property of which ac
cused has been deprived by virtue of said sentence be restored. 

3. Inclosed j,.s a form of action carrying into effect the recan
mendation ma.de above. · 

T. H. Green, 
Brigadier General, u. s. Artq, 

Acting The Judge Advocate General. 

2 Incls. 
Incl.l-Record of Trial. 

. Incl. 2~orm of Action. 

(Findings and sentence vacated., by order of the Under Secretary 
of war. G.C.M.O. 368., 15 Nov 1943) 
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WAR DEPART:MEN!' 
. A:rrq Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGN 
CY 240100 

2 4 SEP 1943 

UNITED STATES ) nRST AIR FO.BCE 
) 

v. ) Trial bT G.C.ll., conTIIDed at 
) Seltridge:Field.,· )(:lcbigan, 21 

Second Lieutenant IEROY 
B<»IMAN (0-798942)~ Air 

) 
) 

!ngust 1943. Diamiasal. and 
· confl.Dellent for six (6) months. 

Corps, 301st Fighter 
Squadron. ~ Disc:ipl.1.nal7 Barracks. 

OPINION or the BO.ARD OF REVIEW 

CRESSON, LIPSCOMB and SLEEPER, Judge Advocates 


1. The record of trial in the case of the officer named abon 
has been exami.ned by the Board or Review, and the Board submits this, 
its opinion., to The_Judge Advocate General. 

2. The accused was tried upon the following· Charges and Specili 
cations: ·· 

CHARGE I: Violati~n o:f the 64th Article o:f War. 

Si:ecification l: (Finding 0£ not guilty). 
' . 

Specification 2: In that 2d Lt. Lero)" Bowman., 301st 

Fighter, 332nd Fighter Group., Air Corps, having 

received a lawful command~ 1st Lt. Allan c. 

Bassett, .Air Corps, his superl..or officer, to take 

ott for another· laming did at Oscoda Arrrry Air 

Field, Oscoda, Michigan, on or about 20 July, 

1943., will.fully disobey the a&ma. 
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CHARGE n: Violation ot the 96th Article ot War.. . 

Specification 1:. {Disapproved by Reviewing Authority). 

Specification 2: In that 2d Lt. Leroy Bowman., 301st 

Fighter Squadron., 332nd Fighter Group., having re

ceived a lawful operations order to ily an aerial 

gunner;r mission !'rail Captain Vernon B. Hathorn, Jr., 

AC.,' Detachment Comnander, his superior officer, the 

said Capya:tn Vernon B. Hathorn, Jr., being in the 

execution ot his office, did, at Oscoda Arm7 .Air 

Field., Oscoda, Michigan, on or about 17 J~, 194'.3., 

fail to obq the same. 


Specification 3: In that 2d Lt~ Leroy Bollman, 301st 

Fighter Squadron, 332nd Fighter Group,- having re... 

ceived a lawful .operations order to take ott in a 

P-40 airplane on a night transition night, from 

Captain Vernon B. Hathorn, Jr., AC, Detachment 

Commander, his superior officer, the said Captain 


- Vernon B. Hathorn Jr., being in the execution of 
his office, did., at Oscoda Army Air Field, Oscoda, 
Michigan, on or about 18 J~, 194'.3., fail to obey 
the same. · 

: j 

.·. Specif'ication 4: (Finding of not guilty). 

Specification 5: (Finding ot not guilty). 

He pleaded not guilty to all Charges and SpecUl.cationsJ ns !~und not 
guilty ot Speci:t'lcation 1, Charge I, and Spec:Lfication 4 and 5, Charge 
~, guilty ot both Charges and all remaining Specifications. He was 
sentenced to· be dismissed the service., to 1'o~teit all pay and allowances 
due or to become due., ard t~ be con:t'lned at such place as the reviewing 
authority may direct tor six months. The reviewing authority disapproved 
the finding of guilty ot Specification 1, Charge n, approved the sen- • 
tence, designated the United States Disciplinary Barracks, Fort Leavenworth; 
Kansas, as the place of' con.f'inemnt, and forwarded the record of trial tor 
action under Article of War 48. · 

, . 
3.· The evidsllce !or tha prosecution shows that about 10 July 194'.3, 

at the time the bulk ot the accused's fighter groul) arrived at Oscoda, 
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W.chigan, the accused and some of the other flight officers had been 
put;; on the alert; they had been notified to prepare to go overseas, 
and were assigned missions to bring their work up to requirements to 
qualify them for overseas service. According to the flight surgeon, 
"on the 14th or 15th they all became a little irritable". The Accused, 
in particular, "was irritable and felt that he was flying too much. * * * 
I could see," testified the flight surgeon,· "he was bordering on anxl.ety. · 
He had no psychosis but he was anxious" (R. 611, 6.2,). 

On the monu.ng of 16 July 1943, after re:f'using to fly a 
scheduled aerial gunnery mission - stating that his back hurt him, the 
accused reported to the· flight surgeon, who examined and found nothing 
specifically' wrong with him - no objective symptoms or injuries which 
1rould keep him .from duty. The surgeon then taped bis back - for 
psychological reasons - and ordered him back to duty. On the morning' 
of the following day, the accused came back to the flight surgeon with 
the same complaint., and was taken .to the hospital 1'here he received an 
examination, urinalysis, and spinal X-rq., all showing no organic reasons 
for the alleged symptoms of complaint (R. 6m,-½, 6£}. _ . 

Detachment operations orders, issued by the accused's ~mmanding 
officer for 17 July 1943, included an aerial gunnery mission to be nown 
by the accused from 1345 to 1515 o'clock, which mission the accused re
:f'used to perform, alleging the pain in his back as the reason for bis 
re:f'usal (R. 6A, 6_su Exs. 1., J, 7-8). , , · · 

The accuse.d was _similarly ordered by his commanding officer to. 
fly a night transition mission on the night of 18 July 1943. He again 
refused tony, stating that he did not .f'eel like £lying that night~ Al
though the flight surgeon reported to the accused's conmand:1:ng officer, 
in the accused's presence., tha_t the accused was physically in .f'lyiJlg 
condition, the accused persisted in bis refusal, insisting that he did 
not feel like night flying . on that pirticular night (R. 6L 6.s., 6t_-6g; . 
Exs. 1, 4, 7-8) • · 

On 20 July 1943, the accused, although scheduled to participate 
in a night n~ nd.ssion f'rom 2130 to 2300 o'clock, did, not report to ·· · 
the line at the appointed hour; and only after the o!.f'icer in· charge of' 
the night flight detachment had sent for him at bis quarters, did he take 
of'f and fly with the rest of his mission. He had not been up fort;r minutes 
when he called the control tower for landing instruct.ions. At that time, 
according to the o.f'f'icer directing the .flight., 
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"we had some other airplanes for landing and we 
told him to stand by until he was given landing 
instructions. He repeated two or three times 
that he was coming in .for a landing so in order 
not to jeopardize the other planes, we immediately 
got the other pilots in .formation so that Lieutenant 
Bowman coulci come in and land.*** After he got 
on the groun:l, I instructed the control toli&r 
operator to have him take off again an:i shoot 
another landing and Lieutenant Bowman replied 
1Roger' • * * * 'Roger I means in the la:q;uage of 
the Air Corps •Message received OK 1 • I· heard him 
answer an:i taxi up to the line anq shut off his 
engine. Before he shut the radio off, we told 
him to take off and make one more landing. The 
answer again was I Roger 1 ". 

Despite his acknowledgment of t.he order, the accused did not take off 
for another landing; but' 1'vll'Ote up his time and got out of his plane"; 
thereafter stating, in explanation of his disobedience, that "he just 
did not feel like flying and did not want. to night flyt1; also that 
his back was hurting him (R. 6.9.-½, 6j; Exs. 1,, 6-8). 

In the training program at _Oscoda Army Air Field, if a pilot 
objected to flying because of his ph;ysical condition, c:nstoma.rily the 
first thing for him to do was to report to the flight surgeon. Between 
15 and 21 July 1943, pilots were required to fly between a three hour 
minimum and a four and one-half hour maximum daily. On the 17th,, 
according to the operations record, the accused ne,r just one hour; 
on the 18th three and one-tenth hours; on the 19th,, three hours; and 
on the 20th,, four·and two-tenths hours in·the dq and one and three-. 
tenths hours at night making a total of five and fl.Ve-tenths hours 
total .flying time that day (R. 6g-6!). 

4. The evidence for the defense shows that the accused has no 
record of accidents an:i has never been rec~nded for any type of 
evaluation board. When a pilot refuses to fiy,, stating that he bas in
juries, the usual procedure is to reconmend his appearance before a re
evaluation board. The accused's squadron commander testified that as 
far as he knew, the accused was an average pilot. This· rating was also 
ascribed to him by the operations officer, who testified that the ac
cused, has a total of 289 hours flying time, which, for a man who has 
been out of ;tcyirlg school as long as he has,- is "a considerable amount 
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. of ny1ng•. ot this, sixty hours and forty minutes was "fighter tillla", 
.flying a P-40J onl,Y one and three-tenths hours,. night fiying. During 

-the month·r,t July, the accused .flew twenty-two and six-tenths hours 
(R. 6,1-6!:J EL •.a.n) • 

.5. The accused at his own request, af'ter his rights as a ld.tness 

had been fully explained to hilll, testified under oath that he received 

a football injury in 1938, and ever since then had experlenced inter

mittently the pain in bis back of which he complained when he refused 

to .fly. He loves to f'lY and is not afraid of 1'l.J'ing. Aslceallhether he 

110uld "just as soon fly over Tokyo as Yount Clellens", he replied, "It 

doesn't make me any difference where I fly. 11 (R. 6x~ 


He admitted that after his examination at the hospital. on the 
morning of 17 July, he did not fly the aerlal. gunnery mission in which he 
was scheduled to participate that afternoon. He refused to fly his- night 
transition flight as ordered, on 18 July, because he was tired; although 
he had heard the £light surgeon report to his commanding officer that he 
was physically qualified to fly (R. ~-6a...A). · 

On the night oi' 20 July, after goi~ into the air at approxi
mately 9 :20, the accused testified: 


'!The pain started in my back and I called in for 
landi~ instructions but failed to hear the tower 
tell me what to do ao I asked him again md .under

. stood him that time to ·tell me •to stay in my zone 1 • 

But my back was hurting and I wanted to come to the 
ground so he gave me landing instructions and I 
taxied out to the .line. He then told me to take 
another trlp around for amt.her landing. I turned 
the engine off and Lieutenant Gravette-came out and 
asked me what was wrong and I ·told him my back was 
hurting to_ bad to go up for another mission.*** 
If a person is sick, he has the rl.ght _to cane in 
because he might crack up his ship. I wanted to 
protect mysel! as well as government property (R. ~. 

6~ Speci.f'ications 2 and 3, Charge II, allege failure to obey lawful 
operations orders. The first directed partic:i.patlon in an aerial gurmery 
mission, the second, a night transitioD: flight. The accused admitted 
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receiving and failing to obey both orders. As his excuse in the first 
instance., he testified he was in the hospital at the time the mission 
was scheduled; his own testimony shows., however, that the physical 
examination., which was the only occasion of his being at the hospital 
on the day in question., took place in the morning., whereas the 
mission was scheduled for the afternoon. In view of the accused's 
physical.- i'i tness to fly., which the examination disclosed., his es
tablished fai. lure to obey the order can only be regarded as a whol)Jr 
unmitigated offense., to the prejudice of good order and military 
discipline., in violation of Article o:f War 96. Similarly., in the 
second instance., his alleged weariness., in the face o:f the flight 
surgeon's statement., in the accused's presence., that he was physically 
qualified to :fly, neither justifies nor extenuates his failure to 
participate in the night transition night on which he had been 
ordered. 

?. Specification 2., Charge I., alleges the accused's willful 
disobedience of his superior o:fficer' s order to take of:f :for another· 
landing, in violation of Article of War 64. 

"The willful disobedience contemplated. is such 
as shows an intentional defiance of authorlty., 
as where a soldier is given an order by an 
officer to do*** a particular thing at once 
and refuses or deliberately omits to do what is 
ordered. * .,;- -i:- The order must relate to mili
tary duty and be one which the superior officer 
is authorized under the circumstances to give 
the accused" (par. 134!2., P• 148., M.C.M., 1928). 

Every element of the offense alleged is established by the 
proo:f, which shows that the operations officer in charge of the ac
cused's flight ordered him., when he had made his first landing, to 
take off for another. The accused signalled his acknowledgment of the· 
order; then, in clear de:fiance of it., he deliberately omitted to take 
off for another landing, but coolly "wrote up his time and got out of 
his plane", stating that his back hurt., that he 11 just did not feel 
like :flying and did not want to night fly". The fact that the accused 
had fl.own, on that day, the maxi.mum requirement of four and a half 
hours, is no defense to the charge of failing to obey the order, rut 
is eligible for consideration in extenuation of the offense. The re
cord supports the .tirrling s of guilty of Specification 2, Charge· I, in 
violation of Article of War 64. 
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8. War Department records show that the accused is 21 years 
and 10 months of age; enlisted service from 18 September 1941; 
appointment as second lieutenant, Air-Res., A.u.s., 25 March 1943. 

9. The court was legally constituted·. No errors injuriously 
ai'fecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and to.warrant confirmation thereof. Dismissal 1s authorized upon con
viction of a violation of Article of War 64 or 96. 

b£134()b PM~4, Ju~e Advocate. 

@=w C.~• Advocate. 

~t ,k,,,., Judge Advocate.i 
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SPJGN 
.CM 240100 

1st Ind•. 

l- OCT 1943War Depar'bnent, J.A..o.o., 	 - To the Secretary of War. 

l.. Herewith transmitted for the action of the President are 

the record of trial and the opinion of the Board of Re.view in the 

case of Secom Lieutenant Leroy Bowman (0-798942), Air Corps, 301st 

Fighter Squadron. · · 


2. I concur in the opinion of the Board of Review that the . 
record of trial~ legally sufficient to support the findings and 
sentence as approved by the reviewing authority and legally sufficient· 
to warrant con:f'i:naation thereof. I recommend· that the sentence be con- · 

·firmed but that the ·confinement and forfeitures be remitted and that 
as thus IOOdi.fied th3 sentence be ordered executed• 

.3. Inclos,d are a dra.ft of a letter .for yo~ signature,.trans

mi:tting the record to the President for his action, and a form of 

Executive action designed to carry into e.ffect the foregoing recom
mendation, should such action meet with approvai. · 


lqron C. Cramer, 

Major General, 


The Judge Advocate General• 


.3 	 Incls •. · · 
Incl l - Record of trial. 
Incl 2 - Dft. of let. for 

sig. Sec. of War • 

. Incl .3 - Form of Executive 


action. 


(Sentence confirmed but confinement and forfeitures remitted • 
. Execution suspended. G.C.Y.O. 336, 4 Nov 1943) 
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SPJGH 
2 O SEP 1943 

CK 240108 

UNITED STATES ) il.MY .A.IR FORCES EASTERN 
) FLYING TRAINING COMMA.ND 

v. ) 
) Trial by G.C.M., convened 

Second Lieutenant LESTER 
H. LEVIN {O-l30232S), 
Army o! the United States. 

) 
) 
) 
) 
) 

at Jrmy Air Forces Pilot 
School (Basic), Courtland 
Arrq Air Field, Courtland, 
Alabama, 2S August 1943. 
Dismissal, total for

) 
) 

feitures and confinement 
for three (3) years. 

OPINION of the BOARD CE REVIEW 
HILL, DRIVER and LOT'IERHOS, Judge Advocates 

1. The Board or Review has examined the record of trial 1n the 
case of the officer named above and subn:1.ts this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the follorlng Charge and Specifi
cationa , , 

CHARGEa Violation of t.he 93rd .Article of War. 

Specilicationa In that Secqnd Lieutenant Lester H. Levin, In
fantry, Arnrr of the United States, 65th Fl.T,Lng Training 
Detachment, Army Air Forces Contract F~ng School 
(Primaey), Decatur, Alabama, did, at 6Sth F'.cyi.ng Training 
Detachment, Army Air Forces Contract Flying School 
(Primary), Decatur, Alabama, on or about ll August 1943, 
feloniously take, steal, and carry awey- Three Hundred aoo 
Eight Dollars ($308.oo), lawful monsy of the United 
States, the property of Secortd Lieutenant Alvin J. Chesser. 

He pleaded not guilty to and was found guilty' of the Charge and Speci
fication. He was sentenced to be dismissed the service, to forfeit all 
pay- and all01f8nces due or to become due, and to be cm!ined at hard 
labor for three years. · The reviewing authority approved the sentence 
and .fcrwarded the record or trial !or action under the 48th Article of 
war. 

http:F'.cyi.ng
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3. The evidence 1'or the prosecution shows that·at about 12:25 
or 12:30 p.m. on 11 August 1943, Second Lieutenant Alvin J. Chesser, 
65th F~ Training Detachment, Southern Aviation, went to his 
locker to change 1'rom flying· clothes to his uniform. When he went 
to the washroom, he placed his wallet, containing $308 (14 new $20 
bills, two $10 bills, one i5 bill, and three $1 bills) on the top 
shelf of his locker. At that time accused was about an arm• s length 
away, at his own locker nearby. Lieutenant Chesser returned from 
the washroom in about two minutes, put on his clothes and went out
side. He then missed his wallet, returned to his locker, searched 
it three or four times, but did not find his wallet. Lieutenant 
Chesser announced to several officers present, including accused, 
that he had lost $)08. Some of the officers helped him search for the 
wallet, but it was mt found. At about 12:40 p.m., he reported the 
loss to Captain Nathan B. Olim, Commandant of Cadets (R. 4-7, 9, 
11-12, 14-15, 17-18). 

Captain Ollm, Second Lieutenant Jack c. Cluen and Lieutenant 
Chesser went to the locker room and made a further search for the 
wallet. A few minutes later, when nearly all of the student officers 
were present, Captain Olim explained the situation, asked the group it 
azwone objected to being searched, and, in the absence of objection, 
proceeded with assistance to search all student officers who were 
there. When accused was searched, the wallet of accused, which con
tained some CUITency, was found and also, in bis watch pocket, a 
large amount of CUITency. Captain Ollm, Lieutenants Cluen and Chesser, 
and accused went into another room. ill of the money removed from 
the person of accused ($Sj6) had been placed 1n one pile. It 118.S then 
separated into three piles, one of $308, consisting of bills correspond
ing to those lost by Lieutenant Chesser, one of $SO and one of $178. 
Captain Ol.im placed accused under arrest and told him that anything he 
said would be used against him. Accused stated that he would tell the 
truth about it, that he had foun:i the money by the mesa hall on his 
wa::, back from the flying line, that he threw the wallet down by the 
trash can at the mess hall, and that it was "just a moment of weakness•. 
Accused said that $50 belonged to him and over $100 to a girl, a . 
frien:i of his. Captain Olim, Lieutenant Chesser and accused then 
went to the mess hall and, at the place described by accused, f' ound 
Lieutenant Chesser•s wallet, which contained his American Legion card, 
pass, meal ticket and identification card (R. 7-10, 13-14 16-24
21-33). , , 

About thirty minutes later, Major James L. Curnutt command
ing the 65th Flying Training Detachment, interviewed accused after the 

. . J 

• 
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24th Article of War had been read to him. Accused stated that he 
found the billfold in a student officer's room on the floor between 
two lockers, picked it up and put it in his pocket, and, on the south 
side of the mess hall, removed the money and put the billfold on the 
ground. Accused also stated that he had intended to keep the money 
and not return it (R. 33-34). 

On 12 August, Second Lieutenant Y. Peyton Wells, the in

vestigating officer, interviewed accused in the presence of Second 

Lieutenant David D. Scherzer, who had been named defense counsel for 

accused. The 24th Article of war was read and discussed. Accused 

stated that this was the first time anything like this had happened to 

him or any of his family, and he was "quite emotionally upset over it 

al.111 • He dictated a statement, which he read and signed after it was 

typed. The statement was in substance as f'ollc,,rs: 


On 11 August at about 12:30 p.m., in the off'icers' locker room, 
accused noticed a wallet on the floor about two lockers from his own. 
Without thinking he picked it up and placed i"t in his pocket. He ns 
"probably in some kind of a fo6ged condition because I didn't give it 
.a second thought". Accused heard someone say a wallet was missing and 
1"hen asked if he had seen it answered in the negative. In about five 
minutes he left to make a telephone call and then went to mess. Near 
the mess hall he opened the wallet for the first time, noticed an 
identif'ication card and meal ticket, removed the m:mey, discarded the 
wallet, and placed the money in his -watch pocket without counting it. 
He returned to the locker room about lzlO p.m. and "stood around". 
other student officers soon came in. He surmised that they would be 
searched, but ma.de no attempt to dispose of the money. When accused 
was searched, the money was found in his watch pocket, but he did not 
know the eJC.act amount. He had more than the average amount o£ money 
in his own wallet, and he explained that most o£ it belonged to a 
friend. Only four er .five officers were searched. When "Lt. Olim", 
Lieutenants Cluen and Chesser, and accused went to one or the cadet 
rooms, all of the money was put together. Lieutenant Chesser stated 
that $308 was the amount in his wallet. Accused counted the money and 
$228 was his own. He told Lieutenant Chesser where his wallet was, and 
they walked over there and picked it up. Accused did not know what his 
intention was at·the time he took t,he wallet, could not believe him
self "like that" because he was brought up differently, and had never 
been put in such position be.fore. He did not need the money as at the 
time he had $621.,37 in a checking account, over $200 in a savings account, 
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and over $1,000 in defense bonds. The money of accused had not been 
returned to him1 and he 'WI'ote a check to his .friend for the amount he 
was holding for her (R. J5-J8; Ex. 5). 

4. Lieutenants Chesser and Cluen and Second Lieutenant Junior 
M • .Adam.s were recalled as ·ntnesses by the defense, but added nothing 
to their original testimocy (R. 4D-4J.). 

The accused elected to remain silent (R. 41). 

5. The evidence shows without contradiction that accused wrong
.fully took possession of the wallet of Lieutenant Chesser, containing 
$308, placed it in his pocket, later removed the money from the -wallet, 
secreted the money in his watch pocket, and discarded the wallet• 
.Accused knew a wallet had been lost but denied that he had seen it.· 
When he opened the wallet to remove the money he observed an identi!i
cation card and a meal ticket in it. He admitted that he had intended 
to keep the money. 

In the opiiµon of the Board of Review the evidence shows be
;rond any reasonable doubt that accused stole $308 as alleged in the 
Specification. · · 

6. Careful consideration has been given to a letter dated 30 
August 1943 from accused to the President, requesting clemency. 

7. The accused is 23 years of age. ,· The records of the Office or 
The Adjutant General show his service as follows: Enlisted service 
from 31 January 1942; appointed temporary second lieutenant, .A.rrq of 
the United States, from Officer Candidate School, arrl active duty 3 
December 1942. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record or 
trial is legally sufficient to support the findings df guilty and the 
sentence, and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation or the 93rd Article of war. 

·-, 

../--<:v'. ·->-., - · -<---::...-/ ,· ~ J'udge Advocate 

"· ' 

::::::tt::::~:· _):::::::: ~:~:~·_,~·:>:::1:,::·:::•.A:-... 
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lat Ind. 

war Department, J.A.G.o., 1- OCT 1943 - To the Secretary of l{a.r.. 
1. Herewith transmitted for the action of the P:resident are. ·th• 

record of trial and the opinion of the Board of Review in the cue ot 
Second Lieutenant Lester H. Levin (0-1,302.325), lrrq of the United 
States. . . 

2. I concur in the opinion of the Board of Review thJt the recor~ 
of trial is legal'.cy sufficient to support the tinding1 ~pilty" and 
the sentence, and to warrant confirmation of the sentence. 1'be accuaed 
·stole $.308 from a brother officer. I recommend that the aentence to 
dismissal, total forfeitures and confinement tor three year• be con
firmed and carried into execution. 

Consideration has been given to a letter dated 22 September 
194.3 from Mr. Barnett Cohen, Philadelphia, Pennsylvania, requesting 
clemency. · 

3• The United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, should be designated as the place_of confinement. 

4. Inclosed are a dra.tt of a letter far your signature, tran,~ 
mitting the record to the President for his action, and a form ot 
Executive action carrying into effect the recommenda~onmade aboTe. 

!(yron .c. Cramer,
4 Incls. l(ajor Gentral, 

Incl.1-Record of trial. • The Jµdge Advocate Genaral. 
Incl.2-Dft.ltr. for 1ig. 

Sec. of war. 
Incl.,3-Form of action. 
Incl.4-Ltr. fr. yr. Cohen, 

Phila., Pa•. 

(Sentence oonfi:nned but confinement reduced to one year. 
G.C.M.O. 333, 30 Oct 194.3) 
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WAR DEPAR~T 
~ Service Forces 

In the Office of The Judge Advocate General 
WashiDgton., D.c. 

(J69) 

· SPJOH 
CM 240176 2 9 oc·, 194:1 

UNITED STATES ) ARMY AIR FORCF.s 
) CENTRAL TECHNICAL TRAINING COMMAND 

Te ) 
) Trial by a.c.:u:•.,_ c;onvenet? 


First Sergeant ilJJER c. ) at Jefferso~ Barracks, 

.FREIMUlH (36077687), ) ~souri, 20 August 1943. 

Compan;y J.., Detachment ) Dishonorable discharge 

Medical Department {SC), {suspended), and confine

J~ferson Barracks, J ment at hard lab'Or for 

Missouri. ) one and me-hall (lt) 


) years. Rehabilitation 
) Center. 

--·-- 
- OPINION at the BOARD OF .REVIEW 

DRIVER, LOTTERHOO and LA.TTIN,Judge Advocates 

1. 'lhe record of trial in the case of the soldier named above has 
been examined in the O!fice of the Judge Advocate General and there found 
legal.l1' insufficient to support the findings and sentence in part. The 
record bas now been examined by the Board of Review and the Board submits 
this, its opinion, to 'lhe Judge Advocate General. · ·· · 

2. The accused was tried upon the following Charge and Specifica
tions1 

CHARGE, Violation of the 96th Article of War. 

Specification la In that 1st Sergeant Elmer C. Freimuth, Compan;y 
A., Detachment Medical Department {SC), Jefferson Barracks, 
.Missouri, did, at Jefferson Barracks, Missouri, on or about 
15 March 1943, loan to Sergeant Harvey C. A:yera $10.001 for 
the use or 18hich money for·a period of approximately 1.S 
days the said 1st Sergeant Elmer c. Freimuth exacted and re
ceived the sum of $3.00, such amount beiDg usurious interest 
for said loan. · · 

·specification 21 (Finding of Not Guilty). 

Speciticat1on 31 In that lat Sergeant Elmer C. Freimuth, Com
pa:ey A, Detachment Medical Department (SC), Jefferson Barracks, 
Missouri, did, at Jefferson Barracks, Missouri., on or about 
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2.$ December 1942, loan to Private First Class Earl J. · 
Heavel $.$.00, under an agreement whereby he, the said 
1st Sergeant Elmer c. Freimuth, was to receive !or the 
use of said money for abou'I. six days the sum of $1.2.$, 
thereby demanding and receiving an usurious rate of 
interest for said loan•. 

Specification 41 Similar to Specification 3 except that it 

charges a loan of $20.00 on or about l February 1943, aai 

an agreement to ~ $8.00 !or about 28 days•. use thereo!. 


Specification ,$a ·Similar to Specification 3 ~ept ihat it. 

charges a loan of $30.00 during the month of March 194.3, · 

to Corporal. Bernard Yochum., and an agreement to pay. $8•.$0 

for about two months' use thereof: 


Specifi·cation 61, In.that 1st Sergeant El.mer c. Freimuth, CompaJV' 
A., Detachment Medical Department (sc), Jefferson Barracks., •· 
Missouri., well knowi~ that Staff Sergeant Homer M. Frederick 
was junior in grade to him., did., at Jefferson Barracks, 
Missouri., on or abo_ut l ~ 194.3., af'ter the promotion of the 
said Staff Sergeant Homer M. Frederick to the grade of Staf'f 
Sergeant, wrongfully solicit from the said Sta!! Sergeant 
Homer M. Frederick., dinners for the said 1st Sergeant Elmer 
c. Freimuth and Warrant Officer (j .g.) Charles H. Schaeter., 
Master Sergeant Stanley E. Matteson and Technical Sergeant 
John J. Stefanowski, al.l senior in grade to the said Sta.rt 
Sergeant Homer M. Frederick. 

Specification 71 Similar to Specification 6 except that it charges 
the wrongful soliciting azxi procuring from Staf! Sergeant 

· William T. Pransk;y' on or about l Januaey 1943 of the sum ot 
$8.SO to be aaed to purchase dinners !or the •Steak Club•, ccn
siating of a warrant officer and non-commissioned·ot!icers 
senior 1n grade to Sergeant Pransky. 

Specification Bi Similar to Specification 6 excepi that it charges 
the wrongful solicitit' € of dinners from Technician Fifth 
Grade James F. Bycro.ft on or about 7 Mq 1943, and accepting 
the sum of $11.00 fran Bycro.ft as the cost of the dinners. 

Specification 91 Similar to Specifi°"tion 3 except that it charges 
a loan (?f $10.00 on or aboo.t 7 Februazy 1943 to Private First 
Class Paul Heseman and an agreement to pay $4.00 for about 21 
d~s • use thereof'. . . · . . 
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Specification 101 (Fin:ii~ of Not Guil~).· 

Specification 111 Simil.ar to Specification l except that it 
charges a loan o! $.5.00 on or about l January 1943 to 
Private First Class John R. Holden, and the exacting 

. and receipt of $2. 00 for about JO days I use thereof. 

Specii'ication 12: Similar to Specification J except that it 
charges a loan of i.5.00 during the month o! April 1943, to 

.,Private First Cl.ass Robert w. Keller, and an agreement to 
pay $2.00 for about JO dey~' use_ thereof. 

Specification lJ a Similar to Specification l except that it 
charges a loan of $15.00 on or about 1.5 April 1943 to · 
Private First Class Lawrence Wolfenbarger, and the exact
ing and receipt of $7.oo for approximate'.cy l.5 days I use 
thereof. 

Specification, 141 Similar to Specification l except that it 
charges a loan o! $1.0. 00 on or about 20 May 1943 to 
Private Hersey Halsey, and the ex.acting and J"eCeipt of 
$4.00 for approximately ll da7s I use thereof. 

Specification 151 S1rnilar to Specii'ication l except that it 
charges a loan of $40.00 on or about l.6 December 1942 to 
Sta.ff Sergeant Robert c. Woodard, and the exacting and re
ceipt of $7.00 .for apprmmately 15 days• use thereof. 

The accused pleaded guilty to Specifications l,.ll, 13 and 11+, except 
the words •exacted and•, to Specification 9, except tha words •um.er an 
agreement• and •demanding and•, and to the Charge., and not guilty to 
all other Specifications. He was to~ not guilty of Specifications 
2 and 10, and guiley- of all other Speci1'icatioms am of the Charge. 
He was sentenced to dishonorable discharge, total .forfeitures and con
finement at hard labor for one and one-half' years. The reviewing au
thority approved'the sentence, ordered it executed, but suspended the 
dishonorable discharge, and designated the Rehabilitation Center, 
Seventh Service Command, Camp Phillips, Kansas, as the place of.con
finement. The proceedings were published in General Court~al Orders 
No. 365, Headquarters Army ilr Forces Central Technical Tra1n:ir,.g Com
mand, 6 September 1943. 

3• The evidence for the prosecution in pertinent part ia sub
stantially- as follows& 

..,.... 
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a. Specification l. Sergeant Harvey c. Ayers borrowed i'rom 
the accwsed $10 sometime during March 1943. On the first. of the month 
he repaid the loan plus $3 interest which had been agreed upon at the 
time of the loan. There was no specified time when repayment was to. be 
made (R. ll-12). 

b. Specification 3. Private First Class Earl J. Heavel bor
rowed $S 'from· the accused on 2,S December 1942. There was no agreement· 
to pay interest and no definite time to repq the principal• .At the 
end of the month he paid the accused·$6.2S as he "figured that was the 
cost•. It was "llhat the rest of the gcys were paying• (R. l.S-16). 

· c •.. Specification 4. On l February 1943, Private Heavel alao 
borrowed i20, ·_repaying this amount plus $8 on the i'irat o! the i'ollow
ing month. There was no previous agreement for interest, nor did the 
accused ask for interest. Heavel simply handed the accused the m0De7 
and walked. &Yf&'T (R. 17-18). 

d. Specification,. Private Bernard Yochum borrowed $.30 i'rom 
the accused, $15 in March and $1,S a month or two later. He repaid hia 
the $15 plus $7 on the first of A.pril and also repaid the accused $15 
plus $7 the month following the second loan (R. 2,5-29). 

e. Specification 6. About 1 ll&y 1943, the dJJ.7 on which the· pro
motion of-Sta.t'f Sergeant Homer M. Frederick to that grade became e!'fective, 
accused asked him if he was going to buy •teaks for the •Steak Club•. 
Accused.asked thewitness only once. The witness told accused he could 
not afford to do this. (R. Jl-32). 

f. Specii'ication 7. Two weeks after his promotion to Staff 
Sergeant the accused asked swr Sergeant William T. Pransk;y whether he 
was going to •pop"-"Pop is used more or less.to bu,y more or lees, tor 
making my rank•. Sergeant Pransky gave the accused $8.,SO and told him
to bu,y the dinners. Because of other duties, Pransk;y could not accom
paey his friends. - He was not forced to do this but did it because he 
wanted to (R. 34-36). · 

!· Specification 8. Arter his promotion, Technician Fourth 
Grade James F. Bycroft paid the accused $ll tor dinners ~r accused, 
Sergeants Stefan01Jsld, Matteson aixl Scba.ef er and himself. The accused 
had paid for the dinners and Bycroft bad agreed to pq him back. Bycro.tt 
was asked by' Sergeant Ste!anowski, not by the accused, to buy the dinnera. 
He felt he was under an obligation because the others were superior in 
grade to him. Bycroft bought the steaks of his own free will because he 
wanted to entertain his friends, and said he thought his promotion had 
nothing to do with t_he pirchase of the dinners (R. 40-42, 45-4.6, 48). 

\ 
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h. Specification 9. Private First Class Paul Haseman bor

rowed $10-.from the accused about 7 February 194.3 and paid him back 

$14 on the .first or March. There was an agreement to pay $4 interest 

(R. 67-68). 


1. Specification ll. Private First Class John R. Holder 

borrowed 'JS from the accused around the first of the year {194.3). 

The following pay- dq he paid it back, together with $2. The accused 

upon being asked b;r Holder about interest said he could not charge 


· ipterest but if Holder wanted to g1ve him something it would be all 
right. There was no agrenent as to the length of time the money was 
loaned. 'What ~older paid he paid voluntarily (R. Sl-.5)). 

· 1• Specification 12. "A.bout April" Private First Class 
Rct,ert W. Keller borrowed $5 from the accused.' The .follarlng pq ~ 
he repaid it plus $2·.for the loan•. The accused did not request a:r:ry 
interest. Keller "fig\U'ed it was worth that nmch to get the loan" (R.S4
SS). 

k. Specification 13. Private First Class Lnrence 
Wolf'enba.rger borrowed $15 from the accused about l April 194). The 
lut of April he paid him back $22. The accused did not tell 
Wolf'enbarger how much he was to pay baclc. The witness thought the loan 
was worth it. There was no agreement concerning when the money was to 
be repaid. Upon applying for another loan the witness was told by the 
accuse_d to go to the Red Cross (R. 57-59). · 

1. Speeificati.on l.4. Private Hersey Halsey borrowed $10 

from the accused •about three months ago•. He used tha money for one 

full month aDi paid the accused $14. The accused did not ask for 

interest and there was no umerstanding that interest would be pa1d

(R. 62).·. . 


' 
•• Specification 15. Start Sergeant Robert C. Woodard bor-· 


rond $40-trom the accused about 16 December 1942 am repaid the ac

cused $47 about 16 or 20 days later. At the time Woodard repaid the 

loan he asked the accused how much it would cost him. The accused re

plied that he might P8iY whatever he thought he should. Woodard then 

gave accused $47. '!'here was no agreement about interest nor 1'88 there 

arq time specified for repqment. The accused did not state that the 

fl was tor the prior use ot the car of the accused (R. 64-66). 


4. For the defense the accused testified as i'olloirs, 
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The accused had,, served in the Arnv approximate~ two years 
and three months. He had been awarded the Good Conduct Ribbon. He 
had been in charge of the ccurt-martial proceedings for the hospital 
wrote them all up-and was in charge of utilities. In February 1943, 
he was appointed supply sergeant and in-addition he had been a first 
sergeant for the past year. He was recently recommended for warrant . 
officer and but for this court-martial would have received the pro
motio~. He was married in~March 194~ (R. 91, 109). 

As to Specification l, accused admitted lending Sergeant qers 
$10, did not remember the date nor did he remember lrhether there was an 
agreement to pay $3 interest but he received that amount (R. 81). 

As to Specification 3, he loaned Private First Class Heavel 
$5 ·but did not remember the date. There was no agreement; to pay interest 
and no agreement concerning lfhen the loan should be repaid. He did not 
demand interest. Heavel came up and gave him $6.2.$ and said, •ni.at•• 
llhat I owe you•. '!here was no written agreement and it was the opinion 
of accused that interest could mt be computed unless a repayment date· 
was specified (R. 82). 

Concerning Specification 4, he did not recall ever lending 
Heavel $20 and receiving $8 as interest (R. 82) • 

• 
As to Specification S, he did not lend Corporal Bernard YochUlll 

$30 in March. He did not remember lendiDg him $30 at au, nor did he 
recall receiving $8 interest from him 4uring March (R. 83)• 

His testimony with respect to Specification 6 was that he did 
not solicit dinners tram Staff Sergeant Homer M. Frederick nor did he 
have aey conve:rsation with him about a dinner. There waa ill-feeling be
tween him and frederick due to the fact that he was placed over Frederick 
"arxl it is my·belief that the testimony is made with an intent, I must 
say, to take over my job•. llle accused bad nothing to do with Frederick 
except in line of business (R. 83). 

Regarding Specification 7, he never asked Sta.ff Sergeant 
William F •. 'l>ransky £or $6.50 to purchase dinners with 1'10r for aey other 
sum or 111JriJT• He did not recollect ever aaldng Praneky to bµy ~. 
Pransky invited the accused and others to have steak dinners. Pranalq' 
was to aft.end but due to his duties could not do ao and the accused paid 
!or the tl.inners and Pransky repaid the accused (R. 84, 92, 97, 107)• 

. As to Specification 6, Technician Fifth (now Fourth) Orade 
James F. Bycrott was not solicited by- the accused. Bycrott asked the 
accused to pay for the dinner as be (Bycroft) was, short. Just before 
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asking this favor Bycroft had said •sergeant, we are going to dinner 
today". '.lhe statE111ent of accused to Bycrof t on the way back wao, 
"By' the way Bycroft, that was $1.l..OO". 'ftlat was to info:rm him. of the 
amount Bycroft owed him (R. 85-86, 94). 

With reference to Specification 9, accused loaned Private First 
Class Paul Heseman $10 on 7 February 1943 but there was no agreement to 
pay interest and no demand for it. Haseman repaid the loan and $4 in 
addition. No time waa. set for the return of the loan (R. 86-87). 

Concerning Specificaticn 11, accused loaned $5 
' 
to 

. 
Private First 

Class John R· Holden on or about l January 1943, 1:lut no agreement was 
ma.de far $2 interest (R. 87). ('Ihe lendee had stated his name was Holder, 
not Holden (R. 52-53). 

Concernir.e Specification 12, accused loaned Private F.irat Cla.ss 
Robert w. Keller $5 but did not remember- the date. There ·was no agree
ment or demand for interest of $2 and no date was set 'far repayment 
(R. 87-88). . . 

Regarding· Specificati.on 14,; the accused did not recali lending. 
Private Hersey .Jialsey any ntoney nor of asking him for $4 interest. He 
had never asked anyone for interest. While he had pleaded guilt7 to 
this Specification except the words "exacted 8!1d" he explained by s81'1.ng 
there were several loans in connection with this case and that be did 
not remember each transaction (R. 88-89, 94, ·98). 

Concerning Specification 15, Staff Sergeant Robert c. Woodard 
was loaned $40 by the accused around 16 December 1942 but there .-.s no 
agreement to pay $7 interest. Woodard repaid him $40 plus $7, which 
latter amount he (Woodard) owed for the use of the car of accused. 
This had nothing to do with interest. If it had been au;rone else asld.ng 
for his car the accused would have retused him its use (R~ 89-90, 96). 

Accused was asked whether there was aey- reason why the lfi.tnesses 
who testified against him um.er oath would come here and not tell the 
truth in the case. .Accused replied that at the present time Sergeant 
Pransky was acting first sergeant and "He cannot make a promotion unless 
it would be mine". Also, Sergeant Frederick at the present time was. 
supply sergeant in place of the accused and this position called !or a 
master sergeant in the Table of Organization. Sergeant Bycroft ranked 
immediately behind Sergeant Frederick (R. 93). 

. Captain paul E. Robinson,· Medical Administrative Corps, Station 
Hospital, Jefferson Barracks, liissouri, testified that Sergeant Frederick 
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was on more or less unfriendly terms with the accused. Captain Robinson 
had always given the accused a "superior efficiency rating" in his 

work. He also stated that it ,ras customary in the hospital for those 

'Who received promotions to treat their friends (R. 101-102). 


5. In rebuttal, the prosecuticn recalled Sergeant Frederick who 

stated t.11at there was m enmity or hard feelings between him and the 

accused.· He worked in the office with the accused and was always on 

friendly terms with him. He had never been out with the accused. 

Sergeant Pransky was recalled and testified that the accused took the 

initiative in asking him 'When he was going to "pop"• Pransky did not 


, suggest this. But later Pransky did ask accused and others to go to 
dinner and eat steaks, saying that he would pay for them. The same day, 
or the next, Pransky asked the accused how much the dinners were. He 
then paid the accused for them (R. 104, 106-107). · 

6. a. ·'the evidence shows t.hat accused, a first sergeant, loaned 
to a number of enlisted men of his organization, various sums of money 
arxl, after short periods of time, rec«i. ved repayments considerably in 
excess o! the amounts originally advanced. In Specifications 1 and 9 
the proof shows an oral agreement to pay at a rate amounting to 30 percent 
per month in the former and 40 percent per month in the latter. In 
fact, the interest rate was probably somewhat higher in Specification l 
for it does not definitely appear when the loan was granted. In Speci
fications 3-5 and 11-15, payments were made to the accused of amounts 
'Which, translated into percentages, constitute fran twenty-five to over 
forty-six percent per month for the use of the principal sum loaned to 
the borrowers. 'nle proof shOll's no express contract to pay interest for 
the latter loans, but it was customary to do so and the inference is 
strong that the borrowers am the accused had sane sort of common under
standing as to t~e approxinate sum to be paid, which amounted to an 
agreement to.pay interest for the use of' the money loaned. 

. The lending of money at a usurious rate of interest to military 
personnel is recognized as an offense under the 96th Article or War . 
(MCM, 1928, par. 104~ and App. 4, par. 149). The amounts charged and 
received by accused for the loan of money for short periods of tim9 
were far in excess of legal rates of interest as approved by Missouri 
statutes and b.Y Congress in the District of Columbia Code (Missouri Re-v. 
Stat., Ann., secs. 815o-817l; D.c. Code, 1940, secs. 26:-601 to 
26-611) •. Without determining the exact line of demarcation between legal 
and usurious interest as contemplated }v the Manual for Courts-Martial, 
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the Board of Review is of the opinion that the amounts received by 
accused clearly constituted usury. · 

b. As to Specifications 6, 7 and 8, the proof does not ahmr 
that accused ;wrongfully' solicited dinners from enlisted Im!n junior in 
grade as alleged. In the case of Sergeant Frederick (Spec. 6) accuaed 
merely asked one time lVhether he was going to buy steaks for the 
"Steak Club11 ., arx:i Sergeant Frederick replied that he co.ild not afford 
to do so. It was not shown that arI3' dinners were :i:urchased. As to 
Sergeant Pransky (Spec. 7) accu~ed asked whether he was going to "pop•, 
llhich Sergeant Pransky understood to refer to buying dinners for some 
of the men. Sergeant Pransky could not go to dinner on account of his 
duties., but gave accused ~8.50 to purchase dinners for the men. He . 
did so voluntarily and because he wanted to. Sergeant Bycroft (Spec. 8) 
took several enlisted men, including accused., to dinner, am later re
funded the cost of the dinners, $ll., to accused who had paid for them. 
Sergeant Bycroft purchased the dinners at the ~uggestion of Sergeant 
Stefanowski, not accused, am did so voluntarily, because he"wanted to 
entertain his frien:is. ilthough the solicitatiai of favors or gifts 
from military personnel junior in grade is condemned and ~ be an 
offense in violation of the 96th Article of War., the Board of ReviE!II' is 
of the opinion that such violation b)r' accused waa not shown. · 

c. 'lhe accused thus stands legally' convicted of ten Specifi 
cations of receiving usurious interest. The Table of _:Ma.ximum Punish- . 
ments designates f orf'ei. ture of two-thirds pay per month !or three months 
as the maxi.mum for this offense. The maximum penalt7 for ten Speci
fications would thus· be forfeiture oi' two-thirds p~ per month !or 30 
months. But such a sentence is not legally' possible unless dishonorable 
discharge is imposed (MCM, 1928, par. 104b). And dishonorable discharge 
cannot legal'.cy' be imposed in this case, for.substitutiona are not per
mitted for this purpose (MCM, 1928., par. 104c., at P• 102). Thus the 
maximum punishment that can legally be imposed'is the forfeiture of two
thirds pay ~r month for six months and confinement at hard labor for a 
like period. 

7•, The charge sheet shows that the accused is 26 yeara of age and 
that he was inducted on 13 ~ 1941. · · 

8. For the reason& stated., the Board of Re"fiew is oi' the opinion 
that the record of trial is legal:cy, insufficient to support the f:h:x:iing1 
oi' guilty 0£ Specifications 6, 7 and 8., legall1' suf!iciant to support 
the i'iming o1' gullty of Specifieatio,.:1 5, except the figures "$30.0QII 
and "$8.SO", substituting therefor the figures '11.S• and "$7", legal.l.7 · 
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sufficient to support the findings of guilty of all other Specifica
tions and of the Charge, and legally sufficient to support only so 
much of the sentence as involves confinement at hard labor for six 
months and .forfeiture of two-thirds pay per month for six months. 

-~__..............._7ht_......-~____
... ,Judge Advocate 

--~-·-t-t-....~-----.-------·,Judge Advocate 

__(_S_pe_c1_a_1_c_o_n_cU1Te_n_ce )__ ______.,Judge Advocate 
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SPJGH 
CM 240176 

UNITED STATES ) ARMY AIR FORCES 
) CENTRAL 'IECHNICAL TRAINIOO COMMAND 

v. ) 
) Trial by G.C .M., convened 

First Sergeant EIJ.IBR C. ) at Jefferson Barracks, 
FREIMUnI (36077687), 
Compan;y A, Detachment 

) 
) 

Missouri, 20 August 194). 
Dishonorable dischsrge 

Medical Department (sc), ) (suspended), and confine
Jefferson Barracks, ) ment at hard labor for 
Missouri. ~ one and one-half' (l½) 

years. Rehabilitation 
) Center. 

SPECIAL CONCURRING OPINION by LATTIN, Judge Advocate. 

I concur in the result reached by the majority but am not entirely 
satisfied with the rationalization set .forth in the opinion. •'!be 
offense of usury is the act of intentionally ta.king or receiving by con
tra.ct a greater canpensation or rate Qf interest for the loan of money 
than the highest rate of interest allowed by iaw" (3 Brill, Cyclopedia 
of Crimirial Law, sec. 1.$4,5). It was an offense· unknown at common law 
and not punishable unless made so by statute (Ibid.). The permissible . 
rates of inte~st for various types of transact!oii-differ from state to 
state. The Manual for Courts-Martial includes a form for a- Speci!ica
·tion charging usury and the Table of Maximum Punishments includes • 
definite penalty, but neither contains any suggestion of limitations of 
interest rates beyond -which a contract becomes uaurious and punishable as 
an of.fense (MCM, 1928, P• 2.$$, Form 149; sec. 1~£, at P• 101). Furthei"""'. 
more, there is no .federal statute punishing the type of act with which 
the accused us· charged. This being so, how is the court to determine \ 
the interest rate beyooo which a legal act becomes criminal under J.rticle 
of War 96, either because it emerges among "disorders and neglects t~ the 
prejudice of good order and military discipline", or mq be classified as 
11conduct ot a nature to bri~ discredit upon the military service", or 
1• a crime or offense not capital, "of which persons subjec1; to military 
1a,r may be guilty•? 

· It is believed that the solution lies in the third type of act made 
punishable under Article of war 96 rather than under the others. If 
t.hi.1 W&re not so, the court would have to determine what is a legal rate 
of interest as between lender and borrower in the Army an1 this of neces
sity would involve research into the matter of risk of loss to the lender 
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from such loans, whether the interest rate should vary under varying 
circumstances, whether there is danger of impoverishing the borrower 
arxl those economically dependent upon him, and whether in fact the 
interest charged is so gross as to bring the act within the de
scriptive phrases of the first two categori~s set forth in the Article. 
The soldier himself is entitled to reasonable notice of those acts which 
constitute offenses for which he may be tried if he transgresses. And 
this is particularly true in case of acts which normally have no taint 
of illegality, such as the lendil'€ of money. Indeed, it would be dif
ficult to imagine anything more undemocratic than a system of penal 
law which did not give reasonable notice to an offender before the 
commission of the act with which he is charged. 

What then is the theory under which the accused may properly be 
convicted in the instant case? It is that he has committed a crime not 
capital of which persons subject to military law may be guilty. All 
Specifications in this case charge (arxl the evidence is not contrariwise) 
that the lendings and receipt of usurious interest occurred at 
Jefferson Barracks, 1tissouri, a federal reservation. Th.at being so, the 
criminal statutes of Missouri are assimilated by federal statute and 
made a part of the federal criminal law just as much as if Congress had 
passed a distinct act making usurious lendings on federal reservations 
a crime (18 U.s.c. 468; M.L., Supp. II, 1942, sec. 857). And this is 
now so whether the federal government has exclusive or concurrent 
jurisdiction over the land so held by it (18 u.s.c. 451; M.L., Supp. II, 
1942, sec. 855). There is no controversy over the application of the 
federal criminal law and its operation in connection with Article ot 
War 96 as the Manual specifically states that "the 'public law• here in 
contemplation includes that enacted by Congress or under the authority 
of Congress" (MCM, 1928, sec. 152~). . 

But if it is assumed that the acts complained of occurred outside 
the federal reservation and in the State of Missouri the result it is 
believed, would be the same. Were it not for the quite different . 
wording of the 1928 Manual from that of the 1921 Manual, this result 
could not be reached, for the 1921 Manual specificalq defined "public 

·,lawt• as used in Article of War 96 as excluding state statutes (MCM, 
1921, P• 46J). The present Manual states that the •public law" here in 
contemplation includes that enacted by Congress or under the authority 
of C?neress (MCM, 1928, sec. 152.9.). Furthermore, after stating more 
specifically that the. term "includes (but only as to violations within 

· their respective jurisdictions) the Code of the District of Columbia 
and the laws of the several Territories and possessions of the United 
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States," it is a_sserted that "a person subject to military law cannot, 
however, be prosecuted under this clause of the article for an act 
done in a State, Territory, or possession which is not a crime in that 
jurisdiction, merely because the same act would have exposed him to a 
criminal prosecution in a civil court of the District of Columbia had 
he dorie the act within the jurisdiction of such court" (MCM, 1928, sec. 
152c) •. Why mention "Staten if there was no intent to change the 1921 
text to conform more nearly to what is conceived to be included in the 
term "public law"? To make this interpretation even clearer is the 
bald statanent of the Manual which follows the above: "But such act, 
of course, might in a proper case be· made the basis of a prosecution un
der one of the other clauses of this article as being a disorder, a 
neglect, or conduct of a nature -to bring discredit upon the military 
service" (MCM, 1928, par. 152c). That is to say, if the act committed 
is not one for which the actor may be punished under the criminal laws 
of' the state, Territory, or possession, he may still be charged with 
an offense under Article of Vlar 96 in a proper case. It should be noted 
that the Manual does not sq that he may, in any case, only be charged 
under one of the other clauses. There is no longer any language in the 
Manual which confines one to ttle narrow interpretation of the 1921 text. 

I am not unmindful of a statement in the Di.gas t of Opinions of The 
Judge Advocate General that the phrase. "all crimes or offenses not 
capital", as used in Article of Viar 96, does not include crimes de
nounced by the laws of a state (Dig.- Op. JAG, .1912-1940, sec. 454 (1);
c.M. 197574 (1931)). The statement was dige&ted from an opinion ex
pressed in a letter to Major Theodore Hall, Staff Judge Advocate, Head
quarters F'irst Corps Area, Army Base, Boston, Massachusetts, 31 December 
1931, signed by Kyle Rucker, Colonel, J.A.G.D., Acting The Judge Advo
cate General. The letter, in part, reads: 

"The Manual for Courts-Martial declares in substance that 
phrase to include only offenses denounced as such by. Congress 
or under the authority of Congress. Thus it includes offenses 
denounced by the penal laws of Hawaii, because those laws are 
enacted by authority of Congress. It does not, however, in
clude crimes denounced by the laws of a state of the United 
States or of a foreign nation. It is tl"erefore not proper to 
charge, under the 96th Article of War, that a person subject 

· to military law violated any specifi.c state statute. However, 
it is obvious that the acts constituting a violation of a 
state statute might well be acts of a nature to bring discredit 
upon the military service." 

Vfuile any opinion of 1'he JUdge Advocate General should be given great 
weight, in the light of careful analysis, I do not believe the limita
tions there expressed can be sustained. 
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Not only is .the text clear on this point, but from the practical 
aspect the arguments are in favor of this interpretation. There are 
·times when it will be necessary to reach out into the State law to ascertain 
what elements are necessary to constitute an offense, as 1n the case of 
usury. It is no injustice to charge the soldier with notice of what con
stitutes criminal acts within the state borders in which his camp is lo- · 
cated and to punish him for the same in a military tribunal. Even 
transients from other states and countries are charged with this knowledge, 
at least to the extent ·of being liable for their acts which run counte~ 
to the criminal laws of the state. And barring arr:, federal statute mak
ing the act a crime, the natural place to go is the immediate connnunity · 
which has set up its standards of crime for those within its bounds. 
If Sergeant Freimuth (accused) had gone to his comparry commander and had 
asked him what rate of interest he would be allowed to charge his soldier
borrowers, what answer could have been given him? .'Ihe answer is simple 
if, barring a federal statute-and there is none-the local law can be 
brought into play. The Missouri Small Loan Laws make it a misdemeanor to 
contract for or receive more than 8 ·percent interest per annum for loans 
of $300 or less unless licensed • um.er these laws when, for a loan of 
$100 or less, a maximum of .3 percent per month is permitted. (Missouri Rev. 
Stats., Ann., secs. 8150-8171; see also sec. 481,3). The sums received by 
the accused when translated into percentages o.f the amounts loaned exceed 
the maximum legal rate allowed. I therefore conclude that the accused was 
properly fowxi guilty on those Specifications which were sustained on a 
different legal analysis by the majority of the Board. · 

_·~--··."b_. __·...;...__,Judge Advocate \-~·_L_~ 
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1st Ind. 

war Department., J.A..o.o•., , I NO'( ljf) - To the Secretary or war. 

i. Herewith t~nsmitted for action under Articie ~ War Soi 
aa amended by the act of 20 August 1937 (50 Stat. 724; 10.u.s.c. 
1522) is the record of trial in the case or First Sergeant El.mer c. 
Freimuth (36077687)., Company A., Detachment Medical Department (SC)., 
Jefferson Barracks., Missouri. · ·· , . 

• 	 I 

2. I concur in the opinion of the Board of Review and-for the 
reasons therein.stated recommend.that the findings or guilty- of Speci
fications 6., 7 and 8 and so mu.ch of the finding or guilty of Specili-. 
cation 5 of'-the Charge as involves a finding of guilv of an offense by 
accused other than the lending of $1.S during the month of Ma.rch 1943 to 
Cozporal Beniard Yochum, lDlder an agreement whereby accused was to re
ceive for the use thereof for about two months the sum of $7 thereby de
manding and receiving an usurious rate of interest for such loan., be va
cated., and that sci much of the sentence as is in excess of confinement 
at hard labor for.· six mnt.hs and forfeiture of two-thirds pay per month 
for Ux months.,.- be vacated. · · 

,3. Inclosed h~rerwith is a form of action prepared for your signa
ture, designed to carr,y into effec the recommendation made above. 

T•. H. Green., 

Bti,gadier General, u. s. J.rtrrr., 


Acting ihe Judge Advocate General. 

2 	Incl.a. 

In"cl.1-Record of' Trial. 
Incl.2-Form o:f Action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. So much of sentence as 'i.n excess of 
of confinement at hard labor for 6 months and forfeiture of two
thirds pay·per month for 6 months vacated. By order of the. 
Under-Secretary of War. o.c.u.o• .381, 25 Nov 1943) 
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Army Service Forces 

In the Office of The Judge Apvocate General 
Washington, D.C. . 

SPJGN 

CM 240207. 


9 OCT 1943 
U N I T E D S T A T E S 	 ) 5TH ARI.!ORED DIVISION 

) 
v. 	 . ) Trial by G.C.M1,·convened 

) at·Pine camp, New York, 13 
Second Lieutenant THO!JAS L. ) August 1943. Dismi¥al and1 

BIGGS, (O-ll69026), 95th ) total forfeitures. 

Armored 1<1eld Artillery . ) 

Battalion. ) 


. OPINION of the BOARD OF REVIE'il 
LIPSCO'.iB, GOLDEN and SLEEPER, Judge .ldv'ocates. 

l~ The Board of Review has examined the record of trial in the 
case of the officer above named and submits this, its opinion, to.The 
Judge Advocate General. 

' 	 ' 
2. The accused was tried on the follo~g Charges and Specifi 

cations: 
-

· CHARGE I: Violation of the 	64th Article of War. 

Specification.l: To that 2nd Lt. Thomas t. Biggs, Battery A, 95th 
Annd. F. A. Bn•, having received a lawful command from Major. 
Ernest A. H. Briggs, Jr., Hq., 5th Armd. Div., his superior 
officer, to remain at convoy truck, did, at Carthage, New York, 
on or about 14 July 1943, willfully disobey the same. 

' 
CHARGE II: Violation of the 	85th Article of 'l'lar. 

Specification 1: In that 2nd Lt. Thomas L. Biggs, Battery A, 95th 
Armd. F. A. Bn., was, at Carthage, New Yorlc, ori or about 14 
July 1943, found drunk while on duty as conv?Y commander • 

• 
· C.lil\TIGE III: Violation of the 95th Article of War. 

Specification 1: In that 2nd t't. Thomas L. Biggs, Battery A, 95th 
.A.nnd. F. A. Bn., was, at C~thage, New York, on or about 14 
July 1943, in a public place, to wit, the Jefferson Restaurant, 
Cartha~e, New York~ was drunk and disorderly while .in unifonn. · 
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Specification 2: (Defense motion for not guilty finding sustained.) 

'He pleaded not guilty to all Charges and Specifications. The offenses

were conunitted in t:une of war. The·motion of the defense for a findµig. 

of not guilty of Specification 2., Charge III., was sustained and he was 

found guilty of the Specification, Charge I., except, "the' words "willfully 

disobey"., substituting t..'lerefor the words "failed to obey11 with ·findings 

of the excepted words., not guilty; of the substituted words., guilty., and 

of.Charge I., not guilty, but guilty of a violation of the 96th Article of 

War and guilty of the remaining Charges and Specifications. He -waa sen

tenced to be disnd.ssed the· service and to forfeit all pay and allowances 

due or to become due.-. '.I.be reviewing authority' ~pproved the sentence and 

forwarded the record of trial for action under Article. .of War 48. 


. . 

3. The evidence for the prosecution shows that on the evening of 
·14 July 194.3 the accused's immediate commanding officer placed the accused 

in charge"of a truck convoy which was ta.king some enlisted men from•Pine 

camp., New York., to Carthage., New Yqrk., to atten~ a USO dance. · The accused 

was under the duty of·loading the convoy., taking it into town., requiring 

observance of proper regulations and returning to the camp on time with 


· the correct number of men. The accused was instructed how to park the 
convoy and ·not to attend the dance but. was not required to remain with 
the convoy. A.bout 2000 o'clock the accused accompanied by two enlisted· 
men., entered the.Jefferson Restaurant and ordered a "Coke~High", r:,e with 
a Coca-Cola· chaser., which he drank and shortly departed but returned at 
intervals during th~ evening. During the . evening he -was served four or 
five intoxicating dr:inks by the waitress and was observed sitting in' a 
booth with several ~listed men who had a "bottle";. at one time., as some 
girls walked by, the boo~, a glass was broken., but the waitrel:/S was·unable 
to identify the a~cused as the person breaking it; later., about 21.30 o 1 clock., 
he was observed in front of the restaurant in an :intoxicated condition; .still 
later; about 22.30 o'clock, he was again in the restaurant.in'company with 
different enlisted men and his condition was such that th..e waitress., who 
described hiin as "being under· the influence of liquor., but ·1 wouldn't say 
ne· was drunk", requested him to leav.e because the soldiers with him were 
arguing. He refused to leave at her request and she asked two enlisted 
members of the military police., who entered. the restaurant at thattime., to 
remove him. At such time the accused_ was talking loudly, could not stand 
straight, staggered when he v..alked and bad g,lassy eyes. He refused to 

·. leave when asked to do so by' the two militar:, police., who de.finitely were 
of the opinion that the accused.was drunk, whereupon one of them left and 
returned shortly with 1:ajor Ernest A. H. Briggs of the 5th Armored Division 
(R. 6-12., 12-19., 19-23, 54-55). 

The officer, last nentioned, had been paged at a nearby theater by one 
of the military police and, upon entering tlie restaurant, found the accused 
with several enlisted men in a booth around which other enlisted men and 
the waitress were standing. He requested the accused to accompany h:un to 
the l@ station. The accused arose, staggered, shook himself free of prof
fered assistance and left with the officer, who was of the opinion tMt 
the accused was defi.nitely intoxicated and in no condition to perform his 
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duty as convoy commander. At the LP station, the superior officer gave 
the accused a direct order to return to his truck and remain there until 
the convoy was'ready to leave. The accused was asked if he understood 
the order and replied in the af;fir.native. An :.1P lieutonant who was present 
at.this conversation accompanied the accused.to the truck where accused 
acted irrational, sta;;gered, had.dilated eyes, was incoherent in his speech, 
and required repetition of attempted conversation. 'l'h.e l.:P lieutenant did 
not understand that he was being placed in charge of the convoy or that 
the accused vias·being relieved of hiS" duty as convoy commander. _However, 
subseqllent to accused 1 s return to the truck, but prior to t.fie convoy's . 
deriarture, the accused was seen in the lobby of a nearby hotel (R. 24-28, 
28-31). 

Shortly after 2300 o.1clock the accused supervised the :J..oading of the 
men into the trucks, quieted some disturbance among the men~ called the 
roll, found "tvro men absent whom he went in search for over a period or a 
few minutes, and returned to the convoy which left shortly thereafter for 
the camp• .11.t 0430 o 1clock·the next morning another officer attempted twice 
to awaken the accused as the company was going out on the range where the 
accused did not appear until 1100 o'clock. On the range. the.accused re
ported to the batt,ery commander that· the convoy had had some difficulty, · 
that there would probably be a llP report on it, and that he recommended 
restriction for the men involved (R. 7, 32-33, 55-56). · 

' The court took judicial notice of the contents of a memorandum 
,·. 

or, the 
5th Armored Division, dated 9 July 1943, which delineated instructions·ror 
recreational convoys. 'The accused denied any lmowledge of the memorandum 
or its contents (R. 57~58). 

4r The evidence for the defense shows that the enlisted men who had 
the 11bottle11 in the booth at the restaurant offered the accused a drink 
out of it but that the accused refused, although he did sit down with 
the witness and two other enlisted men for· a short while during which 'the 
accused told them. to send any of the men vihe> got into trouble to the 
trucks and drank a eoca-cola. The time was about 2030 o I clock,· the ac
cused was not drinking intoxicants, was not drunk, created no dist~bance., 
and left before the witness, who saw him later sitting in a chair at the 
dance. 'lne enlisted driver of o!le of the two trucks testified that, prior 
to the convoy's departure, the accused supervised the loading of the men, 
called the roll, was in c!1arge of the convoy, rode back. to the camp in the 
truck which. he, the witness, was driving and was not drunk, had no odor 
of liquor on his breath, and spoke clearly and coherently (R. 36-39, 34-36). 

The heconnaissance Officer of the accused's organization testified 
·that ~e accused, prior. to becoming assistant executive officer, had·served: 
for several months as I.rotor Officer and Supply Office!' in which capacities _ 
he perfonned well. The executive officer of the organization.testified 
that the accused had been performing his present duty of assistant executive 
officer-for several months in a good manner, that he had seen the accused 
take a drink.but had never seen him drunk, and that after the accused had 
had a drink, he assumed a "happy attitude, vrith a slightly glassy look in 
his eyesn the~eby having the appea!ance of being drunk. The accused's 
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:Lr.r.,ediate cmunanding officer, the bat·i;cr;ir cor:1mander, testif:Led th2.t the 

accused had volunteered to 0o ,tith the convoy on the night in question, 

·had ::;erved well in every job to which he had been assigned; ha,i been ad

ministratively reprimanded only once which was for failure promptly to 

pay a debt which thereafter y;as i.~-mediately paid, al}d that he ,lOuld be 

willing .to have the accused as a battery officer as he - the accused 
was a credit to the service (R. 40-42, 42-43, 43-46). 


The accused was i,.'lfor::-ied of his richts as a :witness and.elected to 
testify. He testified that the convoy left i:he caii,p about 1915 o 1 clock 
and arrived in Carthage about 1945 o 1clock 'where it was parked behind the 
bank as directed by an ~-p, t,hat the men ,rent to. the USO dance while he 
walked around, th&.t, about 2030 o •clock, he entered th~ J~fferson r:estaurant 
where he ordered and drank a drink and talked to sone of t.he men~ that he 
told one of·ther, who was sitting in a booth, to take any man who got into 
trouble t.o the truck aL1d keep h:Ln there until· he - the accused - could be 
found as he did not .-:ant to leave them at the 1P station, that he told two 
of the :Jilitary Police, who entered the restaurant then, the S"ame thing, 
and that he then left the restaur2.nt, spending the rest of the evening at 
various ;l)laces checking on conditions and seeing that the men behaved 
the:nselves. About 2230 o'clock he returned to the restaurant w'nere he 
found two of the r;:en en:.,aged in an argument in which one. of them, in stand
ing up, knocked over a glass resulting in the unitress requestine them to 
leave. He told h~r that he would try to keep them quiet. The two 1IPs, 
,mom he had seen earlier in the evening, entered the place and one of them 
told the accused that he was drunk and YlOuld have to leave as the wa.it;ress 
had requested but the waitress then said that all could stay if they 
quieted do-vm. Tvro of the 1r.en continued to be noisy so the accused gave in
structions that they were to be taken to the truck and then sat down in 
another booth to observe if anything else was wrong. At this t:i.n:e one of 
the :J's, who had left in the meantime, returned with :Jajor Briggs who 
told the accused that he was drunk and asked him to go to the 1:P station · 
where the accused was given a direct order to go to the truck. He v1c1s ac

-- companied to the parking place by !~jor Briggs and a lieutenant of the 
i:ilitary Police, both of vlhom left shortly. The men began to congregate 
for the return trip and, upon roll call, two were missing. The accused went 
to the hotel across 'the street from the bank to look for them; ·returned after 
a few minutes, found all present, quieted the~ down,·and proceeded back to 

/the 	camp where he ordered them all to bed with lights out in five minutes. 

The }Iilitary Police Lieutenant c;ave him nq order vlhatsoever, did not take 

charge of the convoy, and remained at the truck only a few minutes. The 

accused understood that he was still in command of the convoy and that it 

was his duty to assemble the men and search for them, if necessary. The 

ace.used admitted that he had about four drinks during the evening and that 

he did not appear on the range the next morning until about 1100 o 1clock, 

asserting that, when he awakened at 0530 o'clock, no transportation was 

available. He denied that he was drunk or disorderly and insi.sted that 

he had quelled several disturbances, had never been removed as convoy com

mander and that, in going from the parking place to the. hotel for the pur

pose of locating the two missing men, he was in the perfomance of his 

duty and not in violation of order~'to the contrary (R. 47-53). 
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5. The Specification.,- Chc:.rge I., alleges th.at the accused., having 


received a lawful co;:1mand from his superior officer to remain at the convoy 

truck during the tiue in question, willfully disobeyed thEi · same. TJ:1e court 


·b;r. e;x:ceptions 	and substitutions found the accused not guilty of willful. 
disobedience 1-? violation of Article of War 64- but guilty of mere failure 
to obey in violation of Article of ilar 96. Since there is no evidence 
vi.'la tsocver of an intentional defiance of aut,hority by the accused, there 
could be no guilty finding of willful disobedience in violation of Article 
of ·1jar 64 (I':G ., 1923, par. 134£.). · !Lere failure to obey the orders of a 
superior officer is an offense chargeable in vlola~ion of Article of \'Tar 
96., Yheker the disobedience is the result of neglect., heedlessness, re
missness or forgetfulness., vmen the ele,nent of intentional defiance is 
absent (Iden • ., pars. 134!?, and 152~). · 

The evidence is uncontradicted that the order given to.the accused to 

go to the truck anr.'t remain there was under the circumstances a lawful order 

and., if the accused had been relievBd frpm his duties of·convoy com- ' 

mander, no difficulty would be presented bccai.1se then no conflict between 

the order and the duties of the convoy commander could arise. The evidence 

is clear that neither the accused nor the i,!ilitary Police Lieutenant undei

stood that the order given involved the accused's removal as the convoy 

commander, although the officer giving the accused the order to return and 

reinain at the convoy may have· so intended, because the ?J;i.litarJ Police 

Lieutenant did not•assume cow.mand of the convoy. T'ne accused, therefore, 

was confronted ,tith the conflictin;:; obligations of co:nplying with the 'order 

a.nd of perforining the duties of convoy corrJP.ander, viaich entailed the as

serr:blage of the men at the convoy and returning them to their camp. In 

perforr.ling these latte~ duties, the accused left ·the.immediate vicinity 

of the convoy for a few minutes, but did not go any great distance away. 

iurthermore, the precise limits of the restriction-were not r;iven in the 

order. The evidence, is, therefore, under the circumstances shmm, insuf-, 

ficient to establish beyond a reasonable d"ubt that the slight departure 

of the accused from the convoy constituted a failure. to obey an order of 

a superior officer or that it uas a disorder or a neglect to th~ prejudice 

of good order and military discipline or conduct to bring discredit on 

the military service. T:he findings of guilty of the Specification, Charge I, 

and of Charge I, as amended by exceptions and substitutions, are., th~re- . 

fore, without the support of sufficient competent evidenc~ to be sustained., 


6. T:he Specification, Cha.rge II, alleges that the accused was at a' 

specified time and place found drt~c IIV/hile on duty as .convoy commander". 

The elements of the offense in brief are drunkenness while on military 

duty. l.filitary duty is that duty which is le£;ally required of an officer 

by superior military authority for the proper execution of which he is. 

answerable to such authority•. Drunkenness within the-meaning of the offense 


•charged 	i's any intoxication which is sufficient·sensibly to :impair the ration
al and full exercise of the mental l!lld physica.l faculties (llCl.f, 1928, par. 145). 

1iithin the foreGoing applicable principles the evidence is uncontro
verted that the accused was, during the t~"e involved, engaged upon a 




(390) . 

military duty, to-wit that of convoy co1i1':lander. The eviaence also 
establishes beyond a reasonable doubt that, while in. t.'-le performance of 

this duty he had become intoxicated to the extent of.drunkenness. Tne 

accused himself ad:.:1its taki.11t:; four drinks and the testimony of several 
witnesses s:1o~that on the occasion in question the accused staggered, 
was glassy eyed and incoherent in his speech and exud~d the odor of al 
cohol. T'ne prosecution, ti1erefore:, adduced competent evidence to establish 
beyond ?- reasonable doubt that the accused vias drunk and justified the 
findings of .;;u:i'.lty of the Specification, Charge II, 'and of Charge II. 

. 	 ~ 

.7. ~pecific~tion 1, Cnarge III, alleges that the accused at a s~ecified 
time and place was "drunk and disorderly :while in unifonn" in a public place. 
Among the offenses in violation of Article of War 95 is that of 11being 
grossly drunk and conspicuously disorderly in a public place" {I-{CI-.r, 1928, 
µr. 151). The evidence mentioned in the precedmg paragraph amply estab
lishes the fact of t.~e accused 1s drunkenness.m the Jefferson Restaurant on 
th'e occasion m question vr.hile he was· m uniform. The evidence also- shoW3 
that the accused became noisy and conspicuous and was so observed by en
listed personnel and civilians. The proof adduced es.tablished -the offense 
alleged beyond a reasonable doubt and is sufficient to support the findings 
of guilty of Specification 1, Charge :II,; and of Charge III. 

8. The accused is about 21 years of age. The War Department records 
show that he enlisted in the :::issouri NatiDnal Guard on 11 December 1939, 
that he was mducted into Federal Service on 25 November 1940,. that he was 
corfnnissioned a second lieutenant on 3 September 1942 upon completion of 
OCS and that he has been qn active duty as an officer since the latter date. 

9. The coll!'twas legally constituted. For the reasons stated, the· 

Board of Review is of the opinion that the record of trial is not legally 

sufficient to support the findings of guilty of Charge I and its Specifi 

cation as amended by exceptions and substitutions, .. legally sufficient to 

support the findings of guilty of Charge II and its Specification, Charge 

III and its Specification, legally sufficient to support the sentence and 


--to 	warrant confirmation thereof. Dismissal is mandatory at any time upon 
conviction of a violation of Article of War 95, a~d,. 'in .time of war, is 
mandatory upon conviction of Article of war 85. · 

Judge Advocate 
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SPJGN 
CM 2402!J7 

ls t Ind. 

War Department, J.A.o.o., J 6 OCT 1943 ·· To the· Secretary of War. 

1. Herewith .transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Seoond lieutenant Thomas L. · Biggs (O-ll69026), 95th Armored 
Field Artillery Battalion. · 

. 2. I concur in the opinion of the Board of Review that ·the re
cord of trial is not legally sufficient to support the finding that 
the accused failed to obey the lawful order of a superior officer to 
remain· at a ·convoy truck, in violation o:f ~ticJe of Vfar 96 (Chg. I 
and its Spec.), legally sufficient to support the other Charges ...nd 
Specifications thereurxier., legally sufficient to support the· sentence 
and to warrant confirmation thereof. I recommend that the .f'irxiings 
of guilty of the Specification, Charge I,' and Charge I be disapproved.,. 
tha~ the sentence be confirmed, that the forfeitures be remitted., and 
that the sentence as thus modified be susperrled during the pleasure of 
the President. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Exerutive action designed to carry into effect the foregoing recom
mendation, shoul:i. such action meet with approval. 

!Jy.ron c. Cramer, 

Major General, 


The Judge Advocate General. 


3 	Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of·ltr. for 

sig. Sec.• of War. 

Incl 3 - Form of Executive 


action. 


(Findings of guilty of Charge I and its Specification, as amended by 
exceptions arrl substitutions, disapproved. Sentence confirmed but. 

· forfeitures remitted. Execution suspended. G.c.v.o• .346, 9 Nov 194.3) 
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(39.3)WAR DEPARTMENT 
Anrry Service Forces 

In tiie Office of The Judge Advocate General 
Washington, D.C. 

SPJGN 
CM 240216 2 4 SEP 1943 

~ UNITED STAT~S ARMY AIR FORCES CENTRAL TECHNICAL 
TRAINING cmmAm)

v. 	 ) 
) Trial by·G.C.M., convened at Truax 

First.Lieutenant CLARENCE ) Field, Mad;ison, Wiscbnsin, 27 August 
(NJ:II) FORWARD (0-21937$), ) 1943. Dismissal, total forfeitures, 

· Medical Administrative Corps,) and confinement for one. (1) year. 
Detachment Medical Department) 

; 1:f,,. 

OPINION of the BOARD OF REVIEW· 
CRESSON, LIPSCO:.rn and SIEEPEn, Judge Advocates 

1. The Board of Review tas examined the record·of trial in the 
case of the officer above named and submits this, its opinion, ·to The 
Judge.Advocate General. · 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of 	the 93rd Article of War. 

Specification: In that 1st Lt., Clarence· (NMI) Forward, MAC; De
tachment I1edical Department, Truax Field, Madison, Wisconsin, 
did, at :Jadison, Wisconsin, on or about 4 J.f.ay 1943, feloniously 
embezzle by fraudulently converting to his own use one check 
in words and figures as follows, to-wit: 

11 The First Capital National Bank of Iowa City· 
Iowa City, Iowa, April 29, 1943 No. · 
pay to th~ order of/iTreasurer of the United States $7fJO 
Seventy five and no 00 	Dollars. · 

Br D if Lovett 
Major D.C. Truax Field Uadison Wis. . 

of the value of ~:;75.00,. the property of Maj<;>r D. Vf. Lovett 
entrusted to him by the said Major D. W. Lovett for use 1n 
purchasing a United States War Savings Bond. 
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CHARGE II: Violation of' the 96th Article _of War. 

Specification: In that 1st Lieut. Clarence (N'.JI) Forward, UAC, De
·tachment .tJedical Deparbnent, Truax Field, tf.adison', Wisconsin, 
having been entrusted by Major Bernard B. Larsen, MC, with a 
check in the amount of Seven Hundred Fifty Dollars ($750.00), 
payable to bearer, the property of said Maj,or Bernard B. Larsen, 
MC, with instructions to procure therewith and immediately to 
deliver to the said !lajor Bernard-B. Lars~n, MC, a United Statee 

_war Savings Bond or Bonds of the face value or amounto:r One 
Thousand Dollars ($1,000.00), did, at Madison, Wisconsin, on · 
or about 15 July 1943, deposit the said check to his personal 
bank account with Bank ·or Madiso,n, Madison, 1iisconsin, and, 
on 15 July 1943;did·wrongfully draw against the credit thereby 
established in a sum and value in excess of Fifty ~ollars 
(C50.oo), which suip. he thereupon did wrongfully, a.'nd without 
the consent of the owner, convert to his own use_• 

. 
The accused pleaded not 6-uilty to and was found guilty of all Charges 

and Specilications. He -was sentenced to dismissal, forfeiture of all 

pay and allowances due or to become due, and confinement at hard labor 

for 3½ years. The reviewing authority approved the sentence but re

mitted 2½ years of the confinement, and forwarded the record of trial 

for action under Article of War 48.
. . 

3. The evidence for the prosecution shows that the accused -was the 

Unit Personnel Officer for the Station Hospital, Truax Field, Madison, 

Wisconsin, and in addition to·his duties as personnel officer he acted 

as war Bond Officer for the medical.personnel at the hospital during the 

months of April through July '1943. On 29 April 1943, Major Duane w • 


.	Lovett, Dental Corps, ·delivered his check in the amount of $75 payable 
to the order of "Treasurer of the United States" to the accused to be 
used to purchase a $100 bond in the name of the person designated in the 
application delivered with the check. The accused cashed the check at 
the Loraine Hotel on 4 )lay 1943 upon his personal indorsement, which was 
authorized by the hotel manager, an~ the check was paid on 7 May 1943. 
Thereafter, on 11 May 1943.the accused delivered a $100 bond to Major 

·Lovett, who had called the accused about it some.five times demanding 
·its delivery and had been [iven several reasons by the accused for his 
delay in the delivery of the bond such as the press of other business 
and the lack of transportation. ~ployees of the hotel testified con
cerning the cashing of the check but were unable to testify that it ha.d 
been used to apply upon accused's hotel account. '!he check was identi 
fied and admitted into evidence and does not bear th~ notation "Ac" "Which. 
was the usual notation made ·on checks received in payment of hotel ac
counts. The hotel, which made a general,prac¾ce of cts~ing checks upon 
an officer's indorsement, had cashed many checks for the accused, and 
at the time it cashed the check in question, the.accused stated that.he 
intended to use the money to buy bonds (R. 6-12, 12-15, 15-17 and Pros. Ex.
l). 	 . . , . . . . 

On 9 June 1943 the a~cused opered an account at the Bank of ~dison, 
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. 	 (~"
Madison., Wisconsin., by depositing i300 which he had borrowed from the 
bank arid which he was zepaying at the rate of $50 per month. To this 
account the accused on 29 June 1943 deposited the check of captain Morton 
L. Goldhamer., Medical Corps., in the sum of ~,375 which had been given him 
to bey a ~';i500 bond. The accused had bought some thirteen bonds for 
Captain Goldhamer and delivered the $500 bond to him.on 15 July 1943 or 
shortly thereafter. At the close of business on 14 July 1943, the ac
cused's balance in this account was $143.13 and the next day he deposited 
a check dated 14 July 1943 in the sum of $750., which had been given him 
by uajor Bernard B. Larsen., ~edical corps., for the sole purpose of 
buying a-~1000 bond for him., and withc4'ew the sum of $375 leaving a bal
ance of i)518.07 at the close of business· on that day., 15 July 1943. The 
night of 14 July 1943 Major Larsen decided not to buy tJ:i.e bond but to 
use the money to prepay his life insurance premuiins and on the next day 
notified the accused of his desire to have his $750 check returned. The 
accused told him that his check had been deposited but that he would send 
him his (accused 1s) personal check for $750. That afternoon., 15 JuJ.y 
1943, the accused was off duty but sent his check dated 15 July 1943 to 
bl:ajor Larsen between 10 and ll·o•clock on the morning of 16 July 1943 
and Major Larsen innnediately presented it to his Ollll bank for deposit. 
Before depositing it, however, the accused 1s bank was called by telephone; 
informa. tion was received that accused I s account did not contain sufficient 

.f'unds to -pay the check; and 1iajor Larsen., therefore., in person presented 
the check to accused's bank and demanded payment, -which was refused. 
Major Larsen promptly telephoned the accused., tell"ing him that., unless 
the check was made good by 1 o 1clock., charges would be preferred. The 
accused told him not to worry as there would be s~u'i.'icient funds at the 

. bank at l o 1clock to cover the check and when it was presented about 
that time it was paid. Major Larsen has bout,ht other bonds through the 
accused and understood that the check involved was to be cashed before 
the bond was bou.,ht. rt was his opinion that the accused was "blundermg., 
inefficient and a yery poor ma®ger" but had never found him tropenly · 
dishonestn. A few days later Major Larsen had told several officers 
that he was going to "scare hell" out of" the accused. The two checks 

··for 	$750 were identified and admitted in evidence. In a subsequent con
versation the accused contended that the Finance Office did not cash 
personal checks and this contention was confirmed to Major I,apsen by 
telephone conversation with _an officer of the Finance Office. The _evidence 
of the bank employees £ails tQ establish the exact minute when the ac
cused made a deposit of $350 to'his account on 16- July 1943.,cat what 
window it was accepted or by which employee. It appears that, if it were 
made prior to the presentation of the check on·the first time, it had 
not been posted to accused's account; and the employee who refused pa;yment 
was unable to locate it., -but did not check with all tellers.· Also., _the 
accused had call~d the ·bank about the check., and the accused's deposit 
was made about noon (R. 18-22, _24-25., 28, 31., 34., 39-41, 42-43 and Pros. 
Exs. 3., 4 and 6). · 

I 	 ' 

The evidence further shows that at no time did. the accused have on 

deposit with _the Madison Bank as much as $375 bet-ween 30 June 1943 and 
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14 July 1943. It was stipulated that the Superintendent of the Air 

Corps Branch, United States post Office, Madison, Wisconsin, would 

testify that the Post Office since 11 February 1943 accepte.d personal 

checks for war Bonds. but would not accept checks made payable to the 


· the .Treasurer of the United States therefor, that the Post Office was. 
the only place where war Savings Stamps could be used as part or all 
of the purchase price of V{ar Bonds, and that the Post Office made a 
monthly report ·to Captain Jqhn Kocinski, War Bond and Insurance Offlcer 
at Truax Field, of the bonds sold through the Air Corps Branch Post 
Office so that Truax Field could receive credit therefor. In rebuttal, 
Captain·Kocinski testified that he had never told the accused that the 
only pl.ace bonds could be bought.and-the Field receive credit was at 
the Finance Office, ,and that he gave the accused no instructions relative 
thereto whatsoever, but that no one was advised to buy bonds anywhere ex

. cept at the Finance Office and foe Post Office or the Field/'because there 
alone we1·e ample facilities (R. 36, 57-58; Pros. Exs. 5 and ?). · . 

4. The evidence for the defense shows that the accused about noon 
on 16 July 1943 made a deposit of. $350, consisting of a check and cash, 
which was accepted by an employee of the bank who had not been asked 
about it when Major Larsen1s check had first been.refused. Another em
ployee of the bank testified that about 11:30 o 1clock on 16 July 1943 
she had a telephone conversation with the accused, who advised her that 
the $750 check would be presented by k'ajor tars~n and that he had made a 
deposit of $350 and she there1.1pon looked up his account and found it 1'13.S 

over $800 which she showed to several of the other employees but·not to 
the one "MlO first refused payment of the check (R. 45-48, 48-50; Def. Exs. 
l and 2). 

An employee of the Finance Office at the Field testified that the 
accused had handled the purchase of some 108 bonds in the aggregate sum 
of approximately $5000 with the Finance Office and that the Finance Office 
would occasionally not have on hand bonds of certain denominations. 'l\le 
accused's connnanding officer testified that he had not actually appointed 
the accused "Yfar Bond Officer" but .that he .had served as such and had 
purchased a bond for him in a satisfactory manner (R. 52-54, 54-56). 

The accused was properly advised of his rights and elected to make 
an unsworn statement which·was admitted in the form of a written state
ment in ffllich the accused related his World War I service and stated that 
from about March through July, 1943 he served as Medical Detachment War 
Bond Officer in addition to his other duties, that during this time he 
handled some 109 transactions.involving approximately $6156.25 in bonds 
which.were all purchased through the Finance Office•at Truax Field and 
of which th~ largest was a $1000 bond purchased for Major Larsen in April 
1943; that he originally understood from Captain Kociilski, War Bond and 
Insurance Officer at Truax Field, that the bonds had to be purchased at . 
the Finance Office for the Field to get credit for them, although in 
going to the Finance Office he passed the Post Office; that in making pur
chases for the officers he was given war saving stamps, cash and checks,· 
which ,often were on out of to_"Wll banks, which he originally cashed at the 
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post exchange or ,1t the hotel where he resided; that the post exchange 

-ultimately discontinued cashing checks in excess of 050 and thereafter 
it.became an imposition upon the hotel and an embarrassment to him to 
cash all of them at the hotel; that during none of the time was he aware 
of the fact that purchase through the post office woul~ be credited to 
the Field and so he bought bonds at th~ post office Only when he h~d 

, been .;iven war savings stamps, since that was the only place he could 
use such stamps; that he did not know the post office would take personal 
checks for bonds. during the time involved, and that, although-throughoµt 
his entire A.rmy career he h~d maintained only one bank account at The 
Arr.rry Kational Bank, Fort Leavenworth, Kansas, he opened an account with 
the Madison Bank on 9 J·l:ne 194.3 by borrowing $300, which was being repaid 
at the rate of 050 per month, in order to facilitate ha:ridling the war 
bond purchases and to avoid exchange charges which he had theretofore 

.personally paid, amounting to 80 cents on the f;)lOOO bond he had bought 
for Major Larsen in April 1943. The statement. i'urther recited that de- . 
lays in procuring and delivering bonds were caused by his other duties, 
lack of transportation, delays in checks clearing, and occasionally the 
Finance Office not hav:i,ng bonds of certain de~ominations; that on one 
occasion the Finance Office contended he had not given enough money by 
(~12.50 to complete a purchase but to keep his name clear he had given 

.his personal check for 018.75, which was the amount,, if any, due by him 
rather than i12.50 and this check.was attached to his statement, and that 
he had this check delivered in response to a telephone call from the Fin
ance Office upon his return from leave. Relative to :iajor l,ovett 1 s check 
for $75, the statement explains that it was cashed at the hotel by the 
a,ccu.sed, who held the money for a few days pending clearance of the check 

· after fully explaining it to }Jajor Lovett, who received his bond a few 
days later when the Finance Office received a new supply of $100 bonds, 
and that during such period of time he had ample funds in the Fort Leaven
worth.Bank, where his salary check was always mailed, and in the Madison 
Bank to pay all his.obligations. Relative to Major L-'lrsen's check for · 
$750, the statement recites that he told :Jajor Larsen it would have to 
be cashed and admitted the substantial facts of the prosecution's evidence 

- about it but stated that between the time of his first notice that the 
check·had been refused and 11 o'clock he deposited $350, consisting of a 
$200 check and ~µ.50 in cash, having immediately called the bank to tell 
all employees about the deposit and to honor the check when presented, 
and that he heard nothing further from 1,Iajor Larsen until in a conversation 
a few days later he was told that the Finance Office 'WOuld accept personal 
checks for bonds 71hich information was shown to be erroneous by contacting 
the FinD.nce Office. The statement admits the issuance of the check for 
$375 on.15 July 1943 to purchase a t500 bond f(?r another officer but·etren
uously ~sserts tha~ the accused had no intention whatsoever to convert·to " 
his own use at any time any of the funds given him to buy bonds, that he 
did not convert any of them to his own use, and that he at all times in 
his two bank accounts had sufficient funds to purchase all bonds that he 
had been directed to purchase and in addition had other personal funds in 
his possession. The bank statements of :the two banks for the period in
volved were attached to the statement (Def. Ex. A). 
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5. The Specification, Charge I, alleges that 1;,he accused on or 

about 4 way 1943 at :Madison, Wisconsin, feloniously embezzled by fraudu
lently converting to his own use the check of ¼ajor Lovett in the sum . 
of $75 which had been intrusted to him for the purpose.of purchasing a 
War.Bond for the maker of the check. The offense charged is that of em
bez_zlement which is defined by the :ranual for Courts-Martial as follows: 

"Embezzlement is the fraudulent appropriation of property by 
a person to worn it has been intrusted or into whose hands it has 
lawfully come. (l,oore v. U.S., 160 U.S. 268.) 

"The gist of the offense is a breach of trust. The trust is 
one arising from some fiduciary relationship existing between the 
o-wner and the person converting the property, and springing from 
an agreement, expressed or implied, or arising by oper;ation of law. 
The offense exists only where the property has been taken o~ re
c~ived by virtue of such relationship" (:.r.c.M., 1928, par. 149!!). 

The felonious intent required for a fraudulent conversion, as alleged in 
the Specification, must, of necessity, be inferred from the facts proved. 
Concerning facts from which such inference is warranted, the following 
excerpt from pertinent authority is applicable: 

"*· * * Since embezzlement necessarily: involveJ:3 secrecy and 
stealth, if the defendant, in rendering his account, instead of 
denying the appropriation of property, admits the appropriation, 
alleging a rieht in himself, no matter how unfounded, his offense 
in taking and keeping is no embezzlement. ***The fraudulent 
appropriation is-to be.inferred from facts, among which is the de
nial of'the reception or the suppression of the fact of such re
ception. And it is usual to require in addition to proof of re
ception, some proof of attempted concealment, flight, or other 
facts inferring fraud; among which facts the falsification of aq
counts is to be noticed as peculiarly significant***· 

* * * * * * * 
"Insolvency, flight, falsification of accounts, or refus.!Ll 

to pay, are the usual and most effective evidences of conversion***" 
(Wharton's Criminal Law, 12th ed., vol. 2, ·secs. 1279 and 1302). 

The evidence, when a.naly~ed within the principles announced in the 
foregoing authorities, wholly fails to show any felonious intent 'Whatsoever 
on ~a pa.rt of the accused in indorsin~ and cashing-Major Lovett•s $75 
check or that after it had qeen cashed, the funds were utilized for any 
other than aµthorized purposes. In truth the evidence, even of the prose
cution, i.s conclusively to the contrary. Major Lovett himself testified 
that the accused told him the. check had been cashed at the hotel about 4 
or ,5 :uay 1943 and wanted to know 'Whether it vrould clear. At the time the 
c4eck was cashed, the accus~d told the hotel employee that the proceeds 
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were to purchase, bonds. The check was paid by the bank upon which it 
•s drawn on ? 1,fay 1943 and the' bond was dalivered on 11 May 1943. The 
expressed intent of the accused, his eommunication with Major Lovett, and 
the· sequence of events prohibit any inference of felonious intent from the 
acts of the accused, who was neither insolvent, in flight or guilty of 
falsification of accounts or refusal to pay. The facts clearly show that 
the accused did not have· a felonio.u.s intent, that he did not fraudulently 
convert to his own use the check or the proceeds thereof, but, on the 
cohtra:ry, that. the accused _did no more th.an faithfully execute his trust 
and properly apply the funds, even though in so doing he indo~sed the 
check, which indorsement by the acts of Major Lovett, after full dis
closure thereof, was fully ratified. For such reasons the evidence for 
the prosecution was not sufficient to establish the essentia1 elements 
of embezzlement, the crime charged in the Specification, Charge I, and, 
therefore, the findings of guilty to the Specification,·Charge I,.and 

·Charge I are- not sustained. 

. 6. The Specification, Charge II, asserts.that the accused at l!adisoh, 
Wisconsin, on or about 15 July 1943 deposited a check in the amount 'of 
$?50, which had been i.r\trusted to him by Major Larsen for the purchase 
of a War Bond, to his own personal account and wrongfully drew again~t the 
credit thereby established a sum in excess of $50 which he wrongfully con
verted to his own use. The Specification is alleged in violation of . 
Article of Viar 96. The offense described in essence is that of embezzle
ment and the authorities hereinabove cited are equally applicable and 
controlling here ruJ the guiding legalprinciples by which the evidence 
must be gauged. · 

' ..- . 

The evidence is conclusive that Major Larsen was aware of the fact 
that the accused intended to cash the._ check ~d the .fact that the accused 
undertook to do so by depositing it in his account used primarily !or his 
service-in purchasing Yfar Bonds., ins~ad of securing the cash. on it i.mmed

. iately., indicates that the accused was not possessed of a feloru,.ous in-·· 
tent. The bank statements attached to the accused•s unsworn statement 
may be considered by the court since the objection thereto of the defens·e 

--was-not pursu~d ·. and they are co-related to the accused 1 s admission there
in that he withdrew $375 from the Madison Bank on 15 July 1943 to purchase 
a bond for anoth~r officer (M.C.M.~ 1928., -par. ?6). The bank statements 
show that the accused was not insolvent but that _at all material times 
he was possessed or sufficient funds to liquidate his obligations~ The· 
accounts of the accused have riot been falsified and he never re.fused to 
pay. In fact the,record reveals that he promptly made payment and that 
possibly the bank e~d in failing to -pay the check upon its first present
ation. Furthermore., Major Larsen•s.· testimony manif'ests prejudice., particu
larly. in describing the accused as a "blundering., inef.ficient,and a very 
poor manager"• :r'he utilization of two bank accounts without reserving 
one exclusively for the.War Bond purchases., keeping part of the !unds in 
cash., and cormningling the.funds are certainly evidence of laxity in business 
methods but without other evidence are insufficient as a basis foI! an in
ference o.f felonious and fraudulent intent in view of the c:rther evidence 
from which a contrary intent is manifested. Laxity in business method.a· 

-?
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is not in itself conclusively indicative of fraudulent intent. On the 
very day repayment was requested the accused issued his ch~ck for the 
amount due and it was delivered the next day when the accused also deposit, 
ed £unds sufficient to pay it in usual course of business if it had been 
deposited rather than presented "for payment. 'lhe accused called the bank 
on that very day in an effort to make sure of its pro;npt payment and pay
ment was made before l o'clock. Such acts are not those of an embezzler. 

· Such 	acts do not reflect discredit upon the military service but on the 
contrary manifest a sincer~ desire and an earnest endeavor to make prompt 
payment upon an unexpected and sudden demand when neither of the two ac
counts alone were sufficiently large to make payment but together were 
ample. 

Furthermore, Major La.'rsen • s check· was not actually ·paid by hl;.s bank 
until 21 July 1943 or some 5 days after he had received full payment in 
c&sh. During such five day'period he was in possession of his money by 
reason of µie credit of the accused, who was obligated to his bank upon 
his indorsement of the original check. 

The evidence is, therefore, insufficient to establish beyond a 
reasonable doubt the essentia.l elements of the offense alleged in the· 
Specification, Charge II, and the court•s findings of guilty of the 
Specification, Charge II, and of the Charge are not sustained. 

7. The accus~~ is about 48 years of age. The war Dewrtment records 
show enlisted service during World war I from 4June 1917 to 21 May 1919 
'When he was honorably discharged, appointed First Lieutenant M.A. Res·•. 
15 1J.ay 1925, reappointed 2 April 1930, 29 Harch 1935, and 27 March 1940, 
and active duty- .since l4 April 1942. · 

8. The court was legally constituted. For the reasons stated, the 
Board of Review is of the opinion that the record of trial is not legally 
sufficient to ~upport.the findings of guilty and the.sentence. 

R~~b k4::4-t~,......., Judge Advoca ~ 


at-,_ t ~ Judg~ Advoca~ 

~J&e , Judge Advoca~ 
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SPJGN 
CM 240216 

1st Ind. 

1- OCT 1943War Department., J.A~G.o• .,. 	 - To the Commanding General., 
Arrrr:, Air Forces Central Technical' Training Command., 455 take Avenue., 
St. Louis 8., Missouri. 

1. In the case of F'ii-st Lieutenant Clarence (NM!) Forward., 
(0-219378)., Medical Administrative Corps., Detachment Medical Depart
ment., I concur in the foregoing opinion of the Board of Review holdi:ng 
that the record of trial is not legally su!fi.cient to support the 
findings of guilty and the sentence., and for the reasons stated therein., 

· I 	 recommend that the .:tlndings of guilty and. the sentence be disapproved. 
You are advised that the action ot the Board of Review and the action ·. 
of The Judge Advocate General have been taken in accordance with the · 
provisions of Article of War so½., and that under the further provisions 
of that Article and 1n accordance with the .tburth note following the 
Article (M.C.M• ., 1928., p.216)., the record of trial ia returned tor 
your action upon .t}li:! findings and sentence., am i'or such further action 
as you may deem proper. 

2. When copies 0£ the published order 1n this· case are forwarded 
to this offlce., together with the record ot trial., they should be ac- · 
companied by the foregoing opinion and this indorsement. For convenience 
of reference· please place the 1lle number o! the record in braclcets at 
the end of the published order., as tollows a • 

(CM 240216). 

Myron c. Cramer., 
Major General, 

. The Judge Advocate General. 

l Incl. 
Record ot *1.al. 

OCT :t- ~3 All . 
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